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(Mem.)    877 

Clinger  t.  (Mem.)   876 

T.  Oonl^   (230  U.  8.  513)    . .  1507 

Chesborough,  Wood  t 1018 

Chieago,  Oloa  T.  (Mem.)  375 

Illinoia  ex  rel.  Gerseh  ▼• 205 

Metropolis  Theater  Co.  t.  . . . .     780 
T.  Munroe  (Mem.)    (228  U.  8. 

600)    1850 

Preston  t 208 

Sehmidinger  t.  ./ 864 

SeUs  T.   (Mem.)    1858 

Chicago  4  A.  R.  Go.,  Knott  t 1505 

T.  Knott    (280  U.  8.  500)    . .  1505 
Chicago    4    B.    R.    Go.    t.    Ebersole 

(Mem.)    (226  U.  8.  601)     876 
Chicago  4  N.  W.  R.  Go.  t.  Rowlands 

(Mem.)   (228  U.  8.  627) ..  1857 
Chieago,  B.  4  Q.  R.  Go.  t.  Cram  (228 

U.  a  70)    784 

T.  HaU   (220  U.  8.  511)    ....  1806 

Knott  T 1571 

T.  Knott  (280  U.  a  474)   ....  1571 

T.  Kjle  (228  U.  8.  85)   741 

T.  Miller  (226  U.  8.  518)   ....     828 
Chicago  Dock  4  CtaM  Co.  t.  Fralegr 

(228   U.    a    680)     1022 

Chieago  O.  W.  R.  Co.,  Knott  t 1571 

T.  Knott  (280  U.  8.  474)    ....  1571 
Chicago^  I.  4  L.  R.  Co.  T.  Haokett 

(228  U.S.  669)   966 

Chicago  Junction   R.  Co.   t.   United 

Stotea  (226  U.  8.  286)    ..     226 
Chicago,  M.  4  St.  P.  R.  Co.  t.  Kilej 

(Mem.)    (226  U.  8.  621)     885 
Knott   T.    1595 


OABEB  BBFOBTXD. 


Okkago,  H.  ft  81  P.  R.  Co.  ▼.  Knott 

(230  U.  8.  609)    1506 

Chicago,  R.  I.  ft  P.  R.  Co.  t.  Brown 

(220  U.  8.  S17)    1204 

▼.  Dowell  (220  U.  8.  102)....  1090 
▼.  Hardwick  Farmen  Elevator 

Co.   (226  U.  8.  426)    ....     284 

KnoU    T 1571 

▼.  Knott  (230  U.  8.  474)   ....  1571 
▼.  8chw7hart   (227  U.  8.  184)     473 
Obieago,  8t.  P.  M.  ft  0.  R.  Co.  t. 

LatU  (226  U.  8.  510)  ..  328 
Chicago  Title  ft  T.  Co.,  Continental 

ft  C.  T.  ft  8.  Bank  ▼ 1268 

Chippewa  Indiana,  United  States  t..  .  1299 
Choctaw,  0.  ft  G.   R.  Co.,  Lang  t. 

(Mem.)    701 

Chuooo  Tiaco  t.  Forbei.    8ee  TiAOO  ▼. 

Forbes. 
Citizena  Bank  ▼.  Keys  (229  U.  8. 179)  1140 
Citiiens  Nat.  Bank  t.  DaTisson  (229 

U.  8.  212)   1153 

Citizens  Teleph.   Co.  t.   Fuller    (229 

U.  8.  322)   1206 

T.  Fuller  (229  U.  8.  335)   ....  1215 
Citizens    Wholesale    Supply    Co.    t. 

Snyder  (Mem.)   (229  U.  8. 

609)    1350 

Clarke  ▼.  Rogers  (228  U.  8.  534)  ..  953 
Clements  t.   Northrop    (Mem.)    (227 

U.  8.  677)   700 

Clinger  ▼.  Chesapeake  ft  0.  R.  Co. 

(Mem.)  (226  U.  8.  602)  376 
Coca  Cola  Co.,  Gay-Ola  Co.  t.  (MeuL)  1352 
Ooffleld  Motor  Washer  Co^  A.  D.  Howe 

Machine  Co.  ▼.  (Mem.)...  700 
Colasurdo,  Central  R.  Co.  of  N.  J.  t. 

(Mem.)     383 

Collins    ▼.    John    W.    Danforth    Co. 

(Mem.)  (229  U.  S.  629)..  1358 
Colorado  ft  N.  W.  R.  Co.  t.  United 

SUtes  (Mem.)    (229  U.  8. 

605)     1348 

Columbian  University,  Taylor  ▼.  ....  152 
Commercial    Acetylene    Co.,    Fireball 

Gas  Tank  ft  Illuminating 

Co.  T.   (Mem.)    700 

Commercial  Life  Ins.  Co.  t.  Illinois 

ez    rel.    Ambrose    (Mem.) 

(227  U.  8.  681)    701 

Compafiia    de    los    Ferrocarriles    de 

Puerto     Rico     ▼.     Rohrer 

(Mem.)  (227  U.  8.  681)..  701 
CoBgr«gaci6n  De  La  Misi6n  de  San 

Vincente  de  Paul  t.  Reyes 

y  Mijaret  (Mem.)   (227  U. 

8.  682)   702 

Conley,  Chesapeake  ft  0.  R.  Co.  t...  1597 
CoBBoetient,  Anderson  t.  (Mem.)  ..  377 
Oonroj  T.  Penn  Electrical  Mfg.  Co. 

(Mem.)  (226  U.  S.  612)  381 
CoMtrvation  Com.  of  La.,  Ashon  t. 

(Mem.)    1348 


Consolidated  Tump.  Co.  t.  Norfolk  ft 
0.  v.  R.  Co.    (228  U.  a 

326)    

w.  Norfolk  ft  0.  V.  R.  Co.  (228 
U.  8.  596)    

Continental  ft  C.  T.  ft  8.  Bank  ▼.  Chi- 
cago Title  ft  T.  Co.  (229 
U.S.  435)   

Cook,  Ez  parte  (Mem.)  (226  U.  & 
600)    

Cooper  T.  Pratt  (Mem.)  (226  U.  8. 
606)    

Cordora  ▼.  Folgueras  y  Rijoa  (227  U. 
8.  375)    

Ootton,  Cue  T.  (Mem.)   

Cram,  Chicago  B.  ft  Q.  R.  Co.  ▼ 

Cramer  t.  Hurd  (Mem.)  (229  U.  8. 
623)     

Cramp  ft  Sons  Ship  ft  Engine  Bldg. 
Co.  T.  International  Curtis 
Marine  Turbine  0>.  8«t 
William  Ceamp  ft  Bokm 
Ship  ft  Eifoms  Bldg.  Co. 

▼.     iNTEBNATIOlfAL    CUSm 
BlABIlf  K  TUBBIlfS  Co. 

Crawford,  Hebert  t 

Creamery  Package  Mfg.  Co.,  Virtue  t. 
Crenshaw  ▼.  Allen    (Mem.)    (226  U. 

8.  619)    

▼.  Arkansas  (227  U.  8.  389) .. 

Croninger,  Adams  Exp.  Co.  t 

Croom,  Florida  ez  reL  Wailea  ▼ 

Crouse,  Burlingham  t 

Cue  ▼.   Cotton    (Mem.)    (226   U.   8. 

620)    

Cumberland    Teleph.    ft    Teleg.    Oob, 

Owensboro  t 

Cureton  t.  Georgia   (Mem.)    (229  U. 

8.  630)    

w.  Georgia  (Mem.)    (229  U.  8. 

631)    


D. 


876 
379 


784 
1856 


384 
665 

314 


1868 
1868 


Dade  t.  United  SUtes  (Mem.)    (289 

U.  8.  610)    1861 

DakoU  Cattle  Co.  t.  United  States 

(Mem.)    (229  U.  8.  625)  1866 
Daniels,  Portland  Gold  Mining  Co.  t. 

(Mem.)    1851 

Dante,  Ez  parte  (228  U.  8.  429)    ..     906 

Velati  T.    (Mem.)    700 

Darnell  t.  Indiana   (226  U.  8.  890) 
Davidson,    Adams    Bzpresa    Co.    ▼• 

(Mem.)     

Davis  T.  Las  Oras  Ca  (227  U.  8.  80) 

Marks  ▼.   (Mem.)    TOt 

T.  Smokeless  Fuel  Oo.  (Mem.) 

(229  U.  8.  617)    

DaTisson,  Citizens  Nat.  Bank  ▼.  ....  1168 
De  Bary  ▼.  Louisiana  (227  U.  8.  108)  441 
Degge  V.  Hitchcock  (229  U.  8.  162)  HU 
Pa  la  Fuente,  Treat  ▼ Uii 


CASKS  BEFOBTSD. 


Otlawara,  L.  &  W.  R.  Co.  Pedenen  t.  1126 

Trazell  T 586 

Duninf  T.  Carlisle  Packing  Co.   (226 

U.  8.  102)   140 

DcBTer  T.  Denver  Union   Water  Co. 

(229  U.  S.  123)    1101 

w.  New  York   Trust  Co.    (229 

U.  S.  123)    1101 

Wheeler  t 1210 

Denrer  Union  Water  Co.,  Denver  t...  1101 

Daimomet  j  AlvareSi  Burnet  t 160 

Detroit,  Detroit  United  R.  Co.  t. 1066 

Detroit  F.  k  M.  Ina.  Co.  t.  Federal 

Ins.  Co.    (Mem.)    (229  U. 

8.  620)    1364 

Detroit  Steel  Cooperage  Co.  t.  Sisters- 

Tills  Brewing  Co.   (Mem.) 

(226  U.  S.  608) 379 

Detroit  United  R.  Co.  t.  Detroit  (229 

U.  S.  39)    1066 

Dial  de  Noya  ▼.  Backus  (Mem.)   (229 

U.  S.  631)   1369 

Didricksen,  American  R.  Co.  t 466 

DiU  T.  Eb^  (229  U.  8.  199)    1148 

Distriet  ol  Columbia  t.  Petty    (229 

U.  8.  693)    1343 

Olzie  Tobacco  Co.,  Norfolk  ft  W.  R. 

Co.  T 980 

DobaoB  T.  Virginia-Carolina  Chemical 

Co.     (Mem.)      (229    U.    S. 

633)     1369 

Dr.  Jack  Pot  Min.  Co.,  Work  Min.  ft 

Mill  Co.  T.  (Mem.)  ....  380 
Dolbear  ▼.  Foreign  Mines  Develop- 
ment Co.  (Mem.)    (229  U. 

8.  621)    1366 

DoU^,  Abilene  Nat.  Bank  t 707 

DQBDdty  T.  United  States  (228  U.  8. 

243)    820 

r.  United   States    (228   U.   8. 

708)    1036 

DoweDy  Ohieago,  R.  I.  ft  P.  R.  Co.  t.  1090 

Downa,  Bloimt  t.  (Mem.)   380 

DidBeld,  San  Francisco  Chemical  Co. 

T.  (Mem.)    1360 

Domej  T.  Hernandes  y  Bello  (227  U. 

8.  376)    666 

OoBlsfj  ft   Brother   Co.   t.   Forrest 

(Mem.)    (226  U.  8.  607)     379 


Bamest,  Norfolk  ft  W.  R.  Co.  t...  1096 
Bast  Tennessse  Teleph.  Co.,  Paducah 

V 1286 

■atoa,  Higgins  t.  (Mem.)  1365 

Aersole^    Chicago   ft   B.   R.   Co.   t. 

(Mem.)    376 

r,DIllv 1148 

I,  Strang  t.  (Mem.)   1357 

■Awards,  Ez  parte   (228  U.  8.  616)  946 

81  Louis,  I.  M.  ft  8.  R.  Co.  t.  606 
WUkfA  ft  Weikel,  Kl  Paso  ft  S  W.  R. 

Co.  T, 


376 
906 
946 

699 

946 


Bisemann,  Ez  parte  (Mem.)    (227  U. 

8.  675)   

Elliott,  Fletcher  T.   (Mem.)    1367 

El  Paso  ft  8.  W.  R.  Co.  ▼.  Eichel  ft 

Weikel   (226  U.  8.  590)..     369 
Ensign   t.  Pennsylvania    (227   U.   8. 

692)     668 

Erving,  Sweeney  t 816 

Ettor  T.  Tacoma  (228  U.  8.  148) ... .  773 
Eubank  ▼.  Richmond  (226  U.  8.  137)  166 
Evans  t.  United  States    (226  U.  8. 

667)     363 

Everett  v.  Judson  (228  U.  8.  474)  ..  927 
Swing  T.   Leavenworth    (226   U.   8. 

464)    303 

Ez  parte  American  Steel  Barrel  Co. 

(230   U.   S.   35)    1379 

Chain  (Mem.)  (227  U.  8.  676)  699 
Cook   (Mem.)    (226  U.  8.  600) 

Dante  (228  U.  8.  429)    

Edwards  (228  U.  8.  516)   

Eisemann   (Mem.)    (227  U.  8. 

676)     

First   Nat.   Bank    (228   U.   8. 

616)    

Force  (Mem.)  (229  U.  8.  608)  1350 
King  (Mem.)  (226  U.  S.  606)  379 
McOee  (Mem.)  (227  U.  S.  676)  699 
Patterson    (Mem.)    (229  U.  8. 

608)     1360 

United  SUtes  (226  U.  8.  420)  281 
Wilcoz  (Mem.)  (229  U.  8.  603)   1847 


F. 


Farmers  ft  M.  Bank  v.  Maines  (Mem.) 
(226  U.S.  610) 

Farmer's  Loan  ft  Trust  Co.  v.  Blair 

(Mem.)     (229  U.  8.  624)  1366 

Faultless    Rubber    Co.,    Star    Rubber 

Co.    V.    (Mem.)     1366 

F.  B.  Williams  Cypress  Co.  v.  Louisi- 
ana (Mem.)  (226  U.  8. 
603)    377 

Federal  Ins.   Co.,   Detroit   F.   ft   M. 

Ins.  Co.  V.  (Mem.)  1364 

Ferry,  Michigan  Trust  Co.  t 867 

Fidelity  ft  Casualty  Co.,  Harv^  v. 

(Mem.)     1362 

Fidelity  Trust  Co.  v.  Gaskell  (Mem.) 

(226  U.  8.  616)    383 

Fields  T.  White   (Mem.)    (229  U.  8. 

626)     1366 

Fireball  Gas  Tank  ft  Illuminating  Co. 
V.  Commercial  Acetylene 
Oo.  (Mem.)  (227  U.  S 
677)     700 

First  Nat.  Bank,  Ez  parte  (228  U.  8. 

616)    946 

V.  Keys  (229  U.  8.  179)  1140 

T.  Littlefleld    (226  U.  8.  110)     146 

Fisher,  PhilUps  v.   (Mem.)    1368 

United  States  ez  reL  Champioa 

Lumber  Co.  t 691 


OASBB  BBPQBXKD. 


FUlMr,  UBH«d  StatM  ez  reL  Knight  ▼.    709 
Ftotdier  ▼.  EUiott   (Mem.)    (229  U. 

8.  827)   1367 

Florida  ck  nL  Wailes  t.  Groom  (226 

U.  8.  809)    236 

Folgtr  ▼•  Painam    (Mem.)    (227  tJ. 

8.  679)    701 

Folgneraa  7  Rijoa,  CordoTa  t.  ••...    666 

Forbei^  Gan   Tico   r 960 

Of  Ohaag  t. 960 

Tiaoo  T.    960 

Foree,  Ex  parte  (Mem.)    (229  U.  8. 

608)    1360 

Foreign  Mines  Development  Co.,  Dol- 

bear  ▼.  (Mem.)    1366 

Foreman,   United   States   ez   reL,   ▼. 

Meyer  (227  U.  8.  462)   ..     694 
Forrest,   Dnnlevy   ft  Brother   Co.   ▼. 

(Mem.)    379 

Fourehe  Rirer  Lumber  Co.  ▼.  Bryant 

Lomber    Ck>.    (280    U.    8. 

316)    1498 

443  Cans  of  Frozen  Egg  Product  t. 

United  States   (226  U.  8. 

172)    174 

Fral^,   Chicago  Doek   k   Canal   Co. 

T.  1022 

Franeis  t.  McNeal   (228  U.  8.  695)  1029 
Frederich  De  Bary  4  Co.  t.  Louisiana. 

See  Di  Babt  v.  Louuiaha. 
Friend  ▼.  Tklcott  (228  U.  8.  27)    ..     718 
Froseh  T.  Walter  (228  U.  8.  109)..     760 

Fuller,  Citixens  Teleph.  Co.  t 1206 

Fuller  Co.,  Gteorge  A.,  t.  McCloskey. 

See  Gbobos  A.  Fulls  Co. 

▼.  MoCldskxt. 
Ftaiij,  Keatley  ▼ 273 


O. 


391 


665 
960 
383 


Oaines,  Wynlcoop  H.  C.  Co.  ▼ 

Oannaway  t.   Arkansas    (227   U.   8. 

389)     

Gkui  Tieo  t.  Forbes  (228  U.  8.  649) 
Gaskell,  Fidelity  Trust  Co.  t.  (Mem.) 

Qaynor,  Suesskind  t.  (Mem.)    1369 

Qay-Ola  Co.  v.  CoctL  Cola  Co.  (Mem.) 

(229  U.  8.  613)    1362 

Gteorge,  United  States  t. 712 

Geoige  A.   Fuller  Co.  ▼.  McCloskey 

(228  U.  8.  194)   796 

Georgia,  Cureton  t.   (Mem.)    1368 

Loeb  T.   (Mem.) 384 

German  AUianoe  Ins.   Co.  ▼.   Home 

Water  Supply  Ck>.  (226  U. 

8.  220)    196 

(Sermaa  Ibs.  Co.  t.  Kentucky  use  «f 

Louisville     School     Board 

(Mem;)    (226  U.  S.  622) 
Gkrseh,   Illinois   ex   rel.,   v.   (^eago 

(226  U.  8.  461)   

Gindnsoa,  Western  U.  Tehg.  Oo.  ▼. 

(Mem.)    ^. ...:.... 


386 


GiUespis^  Arisona  Copper  Oo.  ▼•  ... 

Gilsonite    Boofing    k    Par.    Co,    8t 

Louis  Fair  Asso.  T.(Mem.) 

Gleason  ▼.  Thaw  (Menu)    (229  U.  8. 

613)    

GloB  T.  Chicago  (Mem.)    (226  U.  8. 

609)    

Goodrieh,  Missouri,  K.  A  T.  R.  Oft. 

T.  (Mem.)   

Gordon,  Roberikson  t 

Gk>rman  t.  Littlefield  (229  U.  8.  19) 

Gould,  Murphy  t.   (Mem.)    

Grady  t.  Wisconsin  (228  U.  8.  116) 
Graham,  Gutierres  del  Arroyo  ▼•  ... 

Graham  y  Fraser,  Rosaly  ▼•  • 

Grand  Trunk  W.  B.  Co.  t.  South  Bend 

(227  U.S.  644) 

Grant  ▼.  United  States  (227  U.  8.  74) 
Grant  Bros.  Constr.  Co.,  Santa  Fa,  P. 

A  P.  B.  Co  ▼• 

Gray,  Minneapolis  A  St  K  R.  Co.  ▼• 

(Menu) 

T.  Taylor  (227  U.  S.  61) 

(Sreat    Northern    E.    Co.     ▼.    SloaB 

(Mem.)  (226  U.  8.  617).. 
Greeowood  Groeery  Co.,  Tasoo  A  M.  V. 

E.  Co.  ▼ 

Grcgorio  Sy  Quia,  6y  Joe  lieng  t... 
Greystoke  Castle  &  8.  Co.,  Haas  t. 

(Mem.)     

Grider  t.  Groff   (Mem.)    (229  U.  8. 

611)    

Gring  ▼.  Cherry  (Mem.)    (226  U.  8. 

614)    

Groif,  Grider  t.  (Mem.)    

Guardian  Assur.  Co.  t.  (Juintana  (227 

U.  8.  100)   

▼.  (2uintana  (Mem.)  (229  U.  8. 

626)     

Guasti,  MUler  T.  

Guffey  T.  Smith  (Mem.)    (227  U.  8. 

677)    

Gull,  C.  A  8.  F.  B.  Co.  t.  MoGiuds 

(228  U.  8.  173) 

T.  Thorn    (Mem.)    (227   U.  8. 

676) 

Ghutafson,  Hanson  t.  (Mem.) 

GustaTsson  t.  Iowa  (Mem.)    (227  U. 

8.681)   

Gutierres  del  Arroyo  ▼•  Graham  (227 

U.S.  181)  


mi 

376 

1349 
236 

1047 


764 
471 


767 


411 


1161 


1361 
417 

1367 
173 


716 


876 

701 
418 


Haas  ▼.  Greystoke   Castle  8.   8.  Co. 

(Mem.)   (226  U.  &  617).. 

Hackett,  Chicsgo,  L  A  L.  E.  Co.  t.  .  • 

Haekfekl     A     Co.,     Shigematsu     ▼• 

(Mem.)     

Hall,  Chiesgo,  B.  A  Q.  E.  Co.  ▼ 

▼.  Huff    (Mem.)     (227    U.    & 

677)    

▼.  United  SUtes  (Mob.)    (116 
a  8.612)  


CJAWWB  RKF08TZD. 


Hslkimn,  HaLuihlEn  Broa.  t 

Ht^barg-Amcrioui  liiw.  North  Oor- 

mftn  Ll«7d  t.  (M«in.]    . . . .   1 
HiTiiiiiwt  T.  Norttierii  IndUna  Om  ft 

ElMtrio  Co.  T.   (Mam.) . . . 
HuiptH  T.  Bt.  Louis,  I.  U.  k  a.  R. 

Co.  (S8Tn.a.4M} 

HuBBB  T.  Unitod  SbitM  (22«  D.  B. 


M) 


'.  OiuUfMii  (Ham.)   (2Sa  U. 

a.  000)  

.  Uaioa   Tnut   Co.    (Ibm.) 
(SM  D.  8.  MM) 


T.  Zimmeraiu  (2ST  V.  B.  MB) 
brdwiA  Fvmera  Elentor  Co^  Chi* 
cagot  R.  L  *  P.  R.  Co.  v.. . 

1Utiag,BMmT.  (Ham.)  1 

Hwlu  UaiUd 

r,      Tltla 
Oo.  V.     ! 
Hiupor  T.  D.  S. 

«1)    

*.  Tietor   (Hob.)    (ttP  U.  8. 

606)    1 

BwriaUB  Sroa,  HlMouri,  K.  4  T.  B. 


Oo.  1 


r.  AUutie  *  P.  Teleg.  Co. 
(Hen.)   (BE9  U.  8.  007)..   1 

HutU,  FMnoD  T.  (Man.) 1 

T.  United    SUtM    fZ£7    U.    8. 

»40)     

Hut  T.  NOTtbern  P.  R.  Co.   (Mem.) 

izu  n.  a  800}  

Bartford    P.    Ino.    Co.,    Uuqnsee   t. 

(Mem.)     ] 

brtford   Rabber   Worki   Co.   t.   Mo- 

tAllie     Rubber     Tin     Co. 

(Hem.)     {220    U.    B.    014) 

OutyT.  netoria  (22«  U.  B.  12} 

Harnr   t.   Fidelitj   A   CMUklty   Co. 

(Urn.)    (220  u.  B.  «14)..   1 

Tons  ft  P.  &  Co.  T 

Hhv^  Bted  Co.,  Hidrala  StMl  Go. 


Dnltwl  BtateoT. 

BuaM,  Atmttn  T.  (Hem.) 

HMti^o  r.  UalMie  (Hem.)    (220  U. 

&  818)    

HnwKil,  Tbfota  ▼ 

Hobvl  T.  Cnwford  (228  V.  B.  £M) . . 
Hdk*  T.  United  Stotee    (227    U.   8. 

"1}    

BndwMB  ElentOT  Co.,  Illlnoie  C  B. 

Co.  T 

BnM,AdkrT.  (Hem.)  

OdU,  T.  (Hon.)   

UeMuun  t.   

BttwaaAtt  j  BeDo,  Dnmej  t. 

BviKBdet  7  Uonlee,  Ocho«  t. 

ITaliilj.  BL  Laal%  I.  U.  ft  8.  R.  Co. 


Herwr,  Bt.  Lonli  ft  8.  P.  R.  Cto.  t. 

(Hem.)     

Hlbbe,  NnUonal  S&fo  D<poeit  &  ft  T. 

Co.  T 1 

Hlggini  T.  Eaton  (Hem.)   (220  U.  8. 


!2) 


Hubbell  T.  (Hem.)    TOI 

Hlgton,    North    River    In*.    Co.    t. 

■  (Mem.)  igt 

mtebooek,  Degge  v. IIH 

Journal  of  Commerca  ft  C  Bnl- 

letio  V 1100 

Uanry  t 1186 

Smith  V.   110 

Tonier  T 110 

Hoehatadter  t.  Brown    (Hem.)    (820 

U.  B.  016)    ia<3 

Hogan  T.  Keji  (220  U.  B.  170) llW 

Hoke  T.  United  State*  (Z2T  U.  8.  808)     8SS 
Holden  t.  Earing  (Hem.)   (220  U.  & 

021)    IW 

Home    Bav.    Baafc,    Bd.    of    Ceus^ 

Comra.  V.  (Hem.)   1S60 

Home   T^pb.   ft   Teleg.   Co.   v.   Loa 

Angelea  (227  U.  8.  278) ...     SIO 
Home  Co.,  Qerman  AUt- 

a>  Co.  T. 106 

Houghton  T.  Burden  (228  U.  8.  1«1)     780 

Howard,  1174 

T.  U.  8.  148)    ..     771 

▼.  United  BUtea   (Hem.)    (£20 

U.  8.  020)   IIH 

Hoj,  Johnaon  t.   407 

HubbeU  T.  Hlggina  (Hun.)  (227  U.  8. 


«) 


Hudeon  Coun^,  New  York  C.  ft  H.  B. 

B.CO.T. 

Huff,  Hall  T.  (Ueni.)   

Hngbee,  United  BUtea  t.  

T.  United  States  (230  U.  B.  24} 

Hurd,  Cramer  t.  (Hem.)   

Hurst,     UonongaheU     River     CoiUoL 

Coal  ft  Coke  Co.  v.  (Mem.) 
Hutebinaon   t.  TaldocU    (227   U.  B. 


U74 

m4 

1S60 


H) 


nilnob,  Baeou  t.  

niinoia  ex  ret.  Oeraeh  r.  Chicago  (S28 

U.  8.  401)   

Ambrose  Commercial  Lifs  Ina. 
Co.  T.   (Hem.)    

nUnola  0.  S.  Co.  T.  Henderson  Ele- 
vator Co.  (220  U.  8.  441} 

IndianA,  Barrett  v 1 

Darnell  v.  

Ina.  Co.,  Commerda]  Ult,  v.  nilnols 
ex    rel.    Ambroaa    (Mam.) 

[227  U.  B.  881)    

Detroit  P.  ft  U.,  v.  Federal  Ins. 
Co.  (Hm.)  (220  U.  & 
•20} 1 


OASBS  REPOB:rED. 


Im.  OcKy  German  t.  Kentucky  use  of 
LcmiBville     School     Board 
(Mem.)   (220  U.  S.  022)  . .     385 
German  Alliance,  ▼.  Home  Wa- 
ter Supply  Co.   (220  U.  8. 

220)     196 

Hartford      F.,      Marqusee      t. 

(Mem.)     (229   U.  S.   021)   1355 
New  York  Life,  Slocum  t.  (228 

U.  8.  304)    879 

North  River,  t.  Higson  (Mem.) 

(220  U.  8.  015)    383 

Seaboard   F.  k  M.,  v.  Monte- 
leone    (Mem.)    (220  U.  8. 

021)     385 

Travelers,'    Lynch    t.     (Mem.) 

(229  U.  8.  010)    1353 

International  Coal  Mining  Co.,  Penn- 

syWania  R.  Co.  v 1440 

International  Curtis  Marine  Turbine 

Co.,  William  Cramp  k  Sons 

Ship  k  £.  Bldg.,  Co.  t....   1003 

Interstate    Commerce    Commission   t. 

LouisviUe  k  N.  R.  Co.  (227 

U.  8.  88)    431 

Omaha  &  C.  B.  Street  R.  Co.  t.    1501 

Iowa,  Gustaveson  ▼.    (Mem.)    701 

Marshall  Dental  Mfg.  Co.  t.  . .     300 
Inrine,  Blackburn  t.  (Mem.)    .......  1355 

Pullman  Co.  t.  (Mem.)    703 

Isidore  Newman  k  Son,  Lovell  t 577 


J. 


Jackson  v.  United  SUtes  (230  U.  8. 

1)     1303 

Jackson    Vinegar    Co.,    Yazoo   k   M. 

Valley  R.  Co.  t 193 

Jacob  Doll  k  Sons  t.  Ribetti  (Mem.) 

(229  U.  8.  010)    1353 

James  ▼.  Stone  k  Co.  (227  U.  8.  410)  573 
J.  F.  Rowley  Co.  t.  Rowley    (Mem.) 

(229  U.  8.  010)    1350 

J.  G.  Brill  Co.  T.  Bemis  Car  Box  Co. 

(Mem.)   (220  U.  8.  014)  . .     882 

Johnson  t.  Hoy  (227  U.  8.  245)   407 

T.  United    SUtes    (228    U.    8. 

457)     919 

John    W.    Danforth    Co.,    Collins    t. 

(Mem.)     1358 

Joline,  United  States  t.  (Mem.)  ....  701 
Jones,    Missouri-Edison    Electric    Co. 

T.    (Mem.)     1352 

T.  Springer  (220  U.  S.  148)  ..  101 
Jordan  t.  Roche  (228  U.  8.  430)    ..     908 

T.  Ross  (228  U.  8.  430)   908 

Jommal  of  Commerce  k  C.  Bulletin  t. 

Burleson  (229  U.  S.  288)  1190 
T.  Burleson  (Mem.)   (220  U.  & 

000)     1347 

T.  Hitchcock.    See  Joubnal  or 

COMICEBCB   k   C.    BULLETIlf 
▼.    BUBLBSOH. 

^admm,  BrereH  r.    987 


876 

176 
1671 
1671 


1868 

1140 
1140 
1140 


I860 


Kaelin,  Meeker  T.  (Mem.)   18VI 

Kahn  k  Bro.  ▼.  Bledsoe.    See  M.  Kahw 

k  Bro.  v.  Bledsoe. 
Kalanianaole  t.  Smithies   (226  U.  & 

402)     

Kansas  ez  rel.  Taggart,  Kansas  Citgr 

T.  (Mem.)   (220  U.  8.  599) 

Kansas  City  t.  Kansas  ex  reL  Taggart 

(Mem.)  (220  U.  8.  599)  .. 

Kansas  City,  C.  &  8.  R.  Co.,  Knott  ▼• 

▼.  Knott  (230  U.  8.  474)    .... 

Kansas  City  8.  R.  Co.  ▼.  Carl  (227  U. 

8.  039)   

Knotty 1671 

V.  Knott  (230  U.  8.  474)   1671 

Keatley  t.  Furey  (220  U.  8.  399) ... .     878 

KeUy,  Charlton  t 1874 

Kennedy,  Simpson  v 1611 

Kentucky    use    of    Louisville    School 
Board,  German  Ins.  Co.  ▼• 

(Mem.)     

Kettenbach  t.  United  SUtes  (Menu) 

(229  U.  S.  013)    

Keys,  Citizens  Bank  t 

First  Nat.  Bank  ▼ 

Hogan  ▼ 

Keystone  Land  k  Cattle  Co.  t.  United 
States   (Mem.)    (229  U.  8. 

020)     

Keystone  Type   Foundry  t.  National 
Compositype    Co.     (Mem.) 

(220  U.  8.  013)    

Kharas  t.  United  SUtes  (Mem.)   (828 

U.    8.   010)     1860 

Kiley,  Chicago,  M.  &  St.  P.  B.  Co.  ▼. 

(Mem.)     

King,  Ex  parU    (MeuL)    (220  U.  8. 

000)     

Shelton  t 

Kirkpatrick  t.  McBride  (Mem.)    (228 

U.  S.  012)    

Kitchen,  St.  Louis,  &  8.  F.  R.  Co.  t, 

(Mem.)     

Knight,  Lutcher  k  M.  Lumber  Co.  ▼• 

(Mem.)     

United  SUtes  ex  rel.,  ▼.  Laae 

(228   U.  8.  0)    

Knott,  Atchison  T.  &  8.  F.  R.  Co.  t. 
T.  Atchison,  T.  &  8.  F.  R.  Oa^ 

(230  U.  8.  474)    

Chicago  &  A.  R.  Co.  t.  

T.  Chicago  &  A.  R.  Co.  (280  U. 

8.  509)   

Chicago,  B.  &  Q.  R.  Go.  T.  .. 
▼.  Chicago,  B.  &  Q.  R.  Co.  (280 

U.  S.  474)    

Chicago  G.  W.  R.  Co.  T 

T.  Chicago  G.  W.  R.  Co.   (880 

U.  8.  474)    

Chicago,  M.  &  St  P.  R.  Go.  ▼• 
T.  Chicago,  M.  &  St.  P.  R.  OOb 

(230  U.  8.  509)  |60i 


870 

1080 

1861 


881 

708 
1671 

1671 
1606 

1606 
1671 

1671 
1671 

1671 


OASES  REPORTED. 


KMtt»  Chicago,  R.  I.  4  P.  R.  Go.  t.  1571 
T.  Chicago,  R.  I.  &  P.  R.  Co. 

(230  U.  8.  474)    1571 

Kansas  City,  C.  &  8.  R.  Co.  t.  1671 
▼.  Kansas  City,  C.  4  8.  R.  Co. 

(230  U.  8.  474)  1571 

Kansas  City  B.  R.  Co.  r.  1671 

T.  Kansas  City  8.  R.  Co.  (230 

U.  8.  474)   1671 

Missouri  K.  &  T.  R.  Co.  ▼.  . .  1671 
T.  Missouri,    K.   &    T.    R.    Co. 

(230  U.   8.   474)    1571 

Missouri  P.  R.  Co.  t 1505 

▼.  Missouri,  P.  R.  Co.  (230  U. 

8.  509)    1595 

Quincy  0.  4  K.  C.  R.  Co.  ▼.  . .  1595 
▼.  Quincy,  0.  4  K.  C.  R.  Co. 

(230  U.   8.  509)     1595 

81  Joseph  4  G.  I.  R.  Co.  T.  . .  1695 
T.  St  Joseph,  4  G.  L  R.  Co. 

(230  U.  8.  609)    1595 

Si.  Louis  4  H.  R.  Co.  T 1571 

▼.  St.  Louis  4  H.  R.  Co.   (230 

U.  8.  474)   1571 

St.  Louis  4  8.  F.  R.  Co.  T.  . .  1571 
▼.  St.  Louis  4  8.  F.  R.  Co.  (230 

U.  8.  474)   1571 

St.  Louis,  I.  M.  4  8.  R.  Co.  ▼.  1571 
▼.  St.  Louis,  I.  M.  4  8.  R.  Co. 

(230  U.  8.  509)    1595 

St.  Louis,  K.  C.  4  C.  R.  (^.  ▼.  1506 
▼.  St.  Louis,  K.  C.  4  C.  R.  Co. 

(230  U.  8.  512)  1596 

St  Louis  8.  W.  R.  Co.  T.  ...  1595 
▼.  St.  Louis  8.  W.  R.  Co.  (230 

U.    8.   509)     1595 

Wabash  R.  Co.  t 1595 

▼.  Wabash  R.  Co.    (230  U.  8. 

609)     1595 

Knozrille,  Cameron  Septic  Tank  Co.  v.  407 
Kohler  Die  4  Specialty  Co.,  The  Fair 

T 716 

KoToloff  T.  United  SUtes  (Mem.)    (220  U. 

S.  609)   380 

Kyk,  Chieafo,  B.  4  Q.  R.  Co.  ▼. 741 


Laeey,  Texas  4  P.  R.  Co.  ▼.  (Mem.)  1357 
Lair  ▼.  United  SUtes    (Mem.)    (229 

U.  8.  609)    1350 

Lamb  t.  Baker    (Mem.)    (226  U.  8. 

621)    385 

Lane,  United  States  ez  rel.  Knight  v.    709 
Lang  T.   Choctaw,   0.   4   G.   R.    (^. 

(Mem.)    (227  U.  8.  680) . .     701 

Las  Oras  Co.,  Davis  ▼ 426 

Latta,  Chicago,  St  P.  M.  4  O.  R.  Co. 

Y 328 

Lattig,  Scott  T 490 

Lawrenos  t.  Southern  P.  Co.    See  Bo- 
oast  ▼.  SOUTHSBN  P.  Co. 

LeaTenworth,  Ewing  t 303 

LsMitman,  Zarelo  v.   (Moxl)   378 


Lem  Woon  ▼.  Oregon  (229  U.  8.  686)   1340 
Lewis  Blue  Point  Oyster  Cultivation 

Co.  V.  Briggs    (229  U.  8. 

82)     1083 

Lewisohn,.  Old   Dominion   Copper   Min.   A 

Smelting  Co.  v.   (Mem.)    .  1862 
Lewis  Pub.  Co.  v.  Morgan  (229  U.  8. 

288)    1190 

V.  Wyman  (228  U.  8.  610)  ..  989 
Lexington  Mill  4  Elevator  Co.,  United 

States   V.    (Mem.)     1354 

Lieng  v.  Quia.    See  St  Joo  Likno  ▼. 

Gbbqobio  St  Quia. 

Littlefield,  First  Nat.  Bank  v 145 

Gorman    v 1047 

Loeb  V.  Georgia    (Mem.)    (226  U.  S. 

618)     384 

Long  Jim,  Starr  v 670 

Lord,  Munsuri  v.  (Mem.)  1364 

Los  Angeles,  Home  Teleph.  4  Teleg. 

Co.    V 510 

Louisiana,  De  Bary  v 441 

Louisiana    4    Texas    Lumber    Co.    v. 

Swift   (Mem.)    (227  U.  a 

676)     699 

Louisiana,  F.  B.  Williams  Cypress  Co. 

V.   (Mem.)    377 

Ix>ui8iana   Nav.   Co.   v.   Oyster   Com- 
mission  (226  U.  8.  99)    ..     138 
Louisville   4    M.    R.    Co.,    Interstate 

Commerce  Commission  v. . .     431 

Wright  V.    (Mem.)    1354 

Louisville    Scnool    Board,    Kentucky 

use  of,  German  Ins.  Co.  v. 

(Mem.)     385 

Lovell  V.  Isidore  Newman  4  Son.    See 

LOVBLL   V.  NbWMAN. 

V.  Newman  (227  U.  8.  412)..  677 
Lucas  V.  Lucas    (Mem.)    (229  U.  8. 

626)     1357 

Luke  V.  Smith  (227  U.  S.  379)   558 

Lundrigan,  Robinson  v 468 

Lutcher  4  M.  Lumber  Co.  v.  Knight 

(Mem.)  (226  U.  8.  610) . .  381 
Lyle  V.  Patterson  (228  U.  8.  211)  . .  804 
Lynsh,  Purity  Extract  4  Tonic  Co.  v.  184 
V.  Travelers'  Ins.   Co.    (Mem.) 

(229  U.  8.  616)    1358 

Lynchburg  Investment  Co.,  Rudolph  v. 

(Mem.)     1864 


McBride,  Kirkpatrick  v.  (Mem.)  ...  1861 
McCabe  v.  Maysville  4  6.  8.  R.  Oo. 

(Mem.)  (226  U.  8.  601)  376 
McCHoskey,  George  A.  Fuller  Co.  v.  . .  795 
McCoach  T.  Minehill  4  8.  H.  R.  Co. 

(228  U.  8.  295)    842 

McCoach  T.  Pratt  (Mem.)    (229  U.  8. 

614)     1862 

MoDermott  vi  WisooiuiVa  V%2&  ^3.  %, 

\U)   ; 1^ 

V 


CASI8  BKPOBTED. 


IfoQM^  b  parte  (Mem.)   (S27  U.  8. 

676)    699 

IfcOinnii,  Gull,  0.  4  a  F.  R.  Co.  ▼.  786 
lieCtoTern  t.  New  York    (229  U.  8. 

863)    1228 

IfeGowan  t.  Parish  (228  U.  8.  812)  849 
T.  Pariah    (Mem.)    (227  U.  8. 

679)    700 

llaokay   t.    Uinta   DeTelopment    Co. 

(229  U.  8.  178) 1138 

MeKimmie,  Wilkineon  t 1841 

MeKinnoDy  Barron  t.  (Mem.)    1868 

MeLaughlin  Bros.  t.  Hallowell    (228 

U.  8.  278)   836 

MpLean  t.  United  8tatea  (226  U.  8. 

874)    260 

MaeLeod  t.  United  8tatca  (229  U.  a 

416)    1260 

McNamara  v.  Henkel  (226  U.  a  620)     880 

MeNeal,  Francis  t 1029 

MeWhirter,  8i.  Louie,  I.  M.  ft  a  B. 

Co.  T 1179 

Madera,  Madera  Waterworks  t 916 

Biadera  Waterworks  t.  Madera   (228 

U.  8.  464)    916 

Mahoning  Valley   R.   Co.   ▼.   CHara 

(Mem.)  (226  U.  8.  607) . .  379 
Maines,    Farmers    k    M.     Bank    v. 

(Mem.)  880 

MaUeii  T.  Weis   (Mem.)    (227  U.  S. 

686)    703 

Bfalleable   Iron   Range   Co.   t.   Beek- 

with    (Mem.)    (227   U.  8. 

678)     700 

Malone,  Hastings  t.   (Mem.)    1363 

Mansour   t.    United   8tates    (Mem.) 

(226  U.  8.  604)    878 

Marian   Coal    Co.   t.   Peale    (Menu) 

(229  U.  6.  628)    1366 

Marks  t.  Davis    (Mem.)    (227  U.  8. 

682)    702 

Marqusee    t.    Hartford    F.    Ins.    Co. 

(Mem.)  (229  U.  8.  621)  1366 
Marrone  t.  Washington  Jockey  Club 

(227  U.  8.  638)    679 

Marshall,  United  8Utes  t.  (Mem.)  ..  879 
Marshall   Dental   Mfg.   Co.   t.   Iowa 

(226  U.  8.  460)   800 

Martin,    Oregon   R.   ft   NaT.   Ck>.   ▼. 

(Mem.)    1349 

BCasoB,  United  8tate8  t. 607 

Matheson  t.  United  8tates  (227  U.  8. 

640)    631 

Maury  t.  Hitchcock  (229  U.  6.  162)  1186 
May  T.  United  8tates  (Mem.)  (227  U. 

8.  678)   700 

▼.  United  8tates  (Mem.)    (229 

U.  8.  617)   1868 

Mayhew,  Burgdorf  t.  (Mem.)   886 

Maysrille  ft  B.  8.  R.  Co.,  MeCabe  ▼. 

(Mem.)     876 

Medley    ▼.    West    Virginia     (Mob.) 

(886  y.  8.  606)   878 

16 


Med^er  t.  Kaelin  (Mem.)   (220  U.  a 

628)    

Mengel  t.  Mengel  (Mem.)   (227  U.  a 

676) 

Merehants  ft  M.  Tranq>.  Co.,  Bntli  ▼. 
Merchants  Nat.  Bank  t.  8«zioB  (228 

U.  a  634)   

Merchant's    Trust    Co.,    Wright    t. 

(Mem.) 

Meridian,  Block  t.  (Mem.)  

Mesa,  United  8Utes  ▼ 

Metallic   Rubber  Tire  Co.,  Hartford 

Rubber     Works     Co.     t. 

( Mem. )     

Metropolis    Theater    Co.   ▼•    (Chicago 

(228  U.  8.  61)   

Meyer,   United  8tates  ez   reL   Fore- 
man T. 

Michigan  C.  R.  Co.  ▼.  Vreeland  (227 

U.  8.  69)   

Michigan  Trust  Ca  ▼.  Ferry  (228  U. 

8.  346)   

MidTale  8teel  Co.  t.  Hanrey  8teel  Co. 

(227  U.  8.  166)   

MiUe  Lac  Band,  United  8Utes  ▼.  . . . 

Miller,  American  Nat.  Bank  t 

Brooklyn  Min.  ft  MiU.  Co.  t. 
Chicago,  B.  ft  Q.  R.  Co.  T.  ,. 
T.  Guasti    (226  U.  8.  170)    .. 

Milwaukee,  Adams  t 

Minneapolis  ft  8t.  L.  R.  Co.  t.  Gray 

(Mem.)  (226  U.  8.  618).. 
Minehill  ft  8.  H.  R.  Co.,  McCoaeh  ▼. 
Minnesota  Rate  Cases.    8ee  8imp80N 

▼.   8HKPA8D. 

Mississippi  Valley  Fuel  Co.  t.  Wat- 
son Coal  Co.  (Mem.)   (227 

U.  8,  680)    

Missouri-Edison  Electric  Co.  t.  Jones 

(Mem.)     (229  U.  8.  616) 

Missouri,  K.  ft  T.  R.  Co.  t.  Goodrich 

(Mem.)    (229   U.  8.  607) 

▼.  Harriman  Bros.   (227  U.  a 

667)    

T.  Knott  (230  U.  8.  474)   .... 

Knott  T.    

T.  United  8Utes  (Mem.)    (227 

U.  8.  678)    

T.  Wulf  (226  U.  8.  670)    .... 

Missouri  P.  R.  Co.,  Knoil  t.  

T.  Knott  (280  U.  8.  609)   .... 

▼.  Tucker  (280  U.  8.  840)  .... 

Missouri  Rate  Oases.    8ee  Krott  ▼. 

CmoAOo,  B.  ft  Q.  R.  Co. 
Mitchen  ▼.  United  Btates  (Mem.)  (226 

U.  8.  611)   

MitcheU  Coal  ft  Coke  Co.  t.  Ptainsyl- 
▼ania  R.  Co.    (280  U.   8. 

247)    

M.  KahB  ft  Bro.  t.  Bledsoe   (Mem.) 

(226  U.  a  618)    

Moaash-Tounker  Co.,  Van  Ankaa  t. 
(lum.)    •.....«•.••.•••• 


1887 


1422 


1869 

879 


780 


417 

867 

464 
1299 
1310 

478 


178 
971 

884 


701 
1861 
1849 


1671 
1671 

700 


1696 
1696 
1607 


1471 


CASES  RSPOBTED. 


MmM,  Moiietl  Elaetrie  Light,  P.  k 

I.  Co.  T.  (Mem.)    386 

UamM  BlMirie  Light,  P.  k  I.  Co. 

T.  Monett  (Mem.)   (226  U. 

8.  624)    S86 

IfdBOBgmlioU   RiTor    Consol.   Coal   4 

Coke  Co.  ▼.  Hunt  (Mem.) 

(226  U.  8.  608)   880 

▼.  8diinnemr     (Mem.)      (226 

U.  8.  608)    380 

8ehimierrer  t.   (Mem.)    381 

Itaiteleoiie,  8eaboard   F.  k  M.  Int. 

Co.  ▼.  (Mem.)    886 

Montgomery  t.  Read  (Mem.)   (227  U. 

8.  681) 701 

Moorob  8eaboard  Air  Line  R.  Co.  ▼.    007 

Morgan,  Lewis  Pub.  Co.  t 1100 

Morgan  k  Wright,  Republie  Rubber 

Co.  T.    (Mem.).  370 

Morris,  Sror  t 628 

Morrisdak  Coal  Co.  t.  Pennsjlrania 

R.  Co.  (280  U.  S.  304)  ..  1404 
Morse  ▼.  Baltimore  k  0.  8.  W.  R.  Co. 

(Mem.)    (226  U.  8.  610)     384 

T.  Brown    (Mem.)    (220  U.  8. 

5Q4\    1848 

▼.United    SUtes    (220   U.   8. 

208)    1162 

Mosler  ▼.  United  SUtes  (Mem.)   (220 

U.  8.  610)   1864 

Mojer,  Re  (228  U.  8.  652)   1010 

Mnnroe,  Chicago  ▼.   (Mem.)    1360 

Mvnsnri  ▼.  Lord   (Mem.)    (220  U.  8. 

608) 1860 

▼.  Lord    (Mem.)     (220    U.    8. 

618)    1354 

Mnrehie,  8haw  ▼ 800 

Wheeler  ▼ 800 

Mnrphy  ▼.  Gould  (Mem.)    (226  U.  8. 

618)    882 

Murray  ▼.  Pocatello  (226  U.  8.  318)     230 


N. 


Nalle  ▼.  Qjster  (230  U.  8.  165)  ....  1430 
Nash  ▼.  United  SUtes  (220  U.  8.  373)  1232 
National  Compositype  Co.,  Keystone 

Type  Foundry  ▼.  (Mem.)  382 
National  Discount  Co.,  Van  Iderstine 

▼ 652 

National  Home  for  D.  V.  8.  ▼.  Par- 

rish  (220  U.  8.  404)   1206 

National  Safe  p^posit  8.  k  T.  Co.  ▼. 

Hibbs  (220  U.  8.  301)  ..  1241 
National  Surety  Co.  ▼.  Arehiteetural 

Decorating  Co.   (226  U.  8. 

276)    221 

▼.  WesUm  P.  R.  Co.   (Mem.) 

(229  U.  8.  616)    ..:  1353 

Nlttional  Telephone  Mfg.  Co.  ▼.  Amer- 
ican    Ben     Teleph.     Co. 

(Mem.)  (226  U.  8.  600)  376 
Nebraska,  United  SUtes  Exp.  Co.  ▼. 

(Mem.) 888 

•f  I«.«d. 


1852 

1856 
577 


,418 


1855 

1228 
212 
884 


400 


870 


Keiman-Mareus  Co.,  Wells   Fargo  k 

Co.  ▼ 

Nemcof  ▼.  United  SUtes  (Mem.)   (220 

U.  8.  616)   

Newcomb  ▼.  Washington  (Mem.)   (227 

U.  8.  625)    

jNewman,  Lovell  ▼ *.... 

New  Mexico  ez  rel.  Aragon  ▼.  Bd.  of 

County  Comrs.  (227  U.  8. 

51)     

Newport  News  Ship  Building  4  Dry 

Dock  Co.  T.  The  Saratoga 

(Mem.)    (220   U.  8.  628) 

New  York,  McGoTem  t. 

Rosenthal   t 

United  SUtes  t.    (Mem.)    ... 

New  York  C.  &  H.  R.  R.  Co.  ▼.  Board 

of  Chosen  Freeholders  (227 

U.  8.  248) 

▼.  Hudson  County.  See  New 
YoBK  C.  4  H.  R.  R.  Co.  ▼. 
BoABD   OF   Chosen    Fbkb- 

HOinSBS. 

New  York  Life  Ins.'  Co.,  Slocum  t. 

New  York,  N.  H.  k  H.  R.  Co.  ▼. 
RiTer  k  Harbor  Transp. 
Co.  (Mem.)  (226  U.  8. 
600)    

New  York  Trust  Co.,  DenTer  t.   ... 

Norfolk  k  0.  V.  R.  Co.,  Consolidated 
Tump.  Co.  T 

Norfolk  k  W.  R.  Co.  t.  Dixie  Tobac- 
co Co.  (228  U.  8.  503)    .. 
T.  Earnest  (220  U.  8.  114)    .. 

Northern  Commercial  Co.,  United 
SUtes  T.  (Mem.)   

Nofthem  Indiana  Qbb  k  Electric  Co. 
T.  Hammond  (Mem.)  (220 
U.  8.  615)    

Northern  P.  R.  Co.  t.  Boyd  (228  U. 

S.  482) 

Hart  T.    (Mem.)    

T.  United    SUtes    (227    U.    8. 

355)    

Winf ree  t 

North  Cerman  Lloyd  t.  Hamburg- 
American  Line  (Mem.) 
(220  U.  8.  622)    

North  Ri^r  Ins.  Co.  t.  Hig8on(Mem.) 
(226  U.  8.  615)    

Northrop,  UlemenU  t.   (Mem.)    

Northwest  Eckington  Impror.  Co., 
Campbell  ▼. 


0. 


O'Brien  t.  Schneider  (Mem.)    (220  U. 

8.  620)    1858 

Ochoa  ▼.  Hemandes  y  Morales   (230 

U.  S.  130)    1427 

On3onnell,  Bauer  4  Cie  t. 1041 

Q'Hara,  Mahoning  Valley  R..^  Co.  t. 

(Mem.) 879 


880 
1101 

98^ 

080 
1006 

885 


882 

081 
880 

544 

518 


1855 


700 
1880 


OASES  BXPOBTED. 


Old  O0I0117  TroBt  Co.  V.  Omaha  (2S0 

U.  S.  100) 1410 

Old  Dominion  Copper  Min.  &  Smelt- 
ing     Co.      T.      Lewisohn 
(Mem.)   (229  U.  S.  613)..  1362 
Omaha,  Old  Colony  Trust  Co.  t.   ..  1410 
Omaha  Electric  Light  k  Power  Co.  t.  1419 
Omaha  k  C.  B.  Street  B.  Co.  ▼.  In- 
terstate   Commerce    Com- 
mission (230U.  S.  324)   ..  1501 
Omaha  Electrie  Light  k  Power  Co.  t. 

Omaha  (230  U.  S.  123)   ..  1419 

Oregon,  Lem  Woon  t 1340 

Ross  T 468 

Oregon   R.  k  NaT.  Co.  ▼.  Campbell 

(230  U.  8.  626)    1604 

V.  Martin   (Mem.)    (229  U.  a 

606)    1349 

OroceOy  Treat  T.  (Mem.)   1869 

Owensboro  t.  Cumberland  Teleph.  k 

Te^g.  Co.   (230  U.  8.  68)   1389 

Oyster,  Nalle  t 1439 

OjBiM   Commission,   Louisiana   NaT. 

Co.  ▼ 188 


F. 


Paaifle  k  A.  R.  k  NaT.  Co.,  United 

SUtes  T 742 

Paeifie     Creoeoting     Co.     t.    United 

SUtes  (Mem.)    (229  U.  S. 

619)    1364 

Padueah  ▼.  East  Tennessee  Teleph.  Co. 

(229  U.  S.  476  ) 1286 

Parish,  McGowan  t 849 

McGowan  t.   (Mem.)    700 

Park  Rapids  Lumber  Co.  t.  United 

SUtes  (Mem.)    (226  U.  S. 

606)    378 

Parrish,  National  Home  for  D.  V.  S. 

T 1296 

Partridge,  Andrews  t.  929 

Patten,  United  SUtes  t 833 

Patterson,  Ex  parU  (Mem.)    (229  U. 

8.  608)    1360 

Lyle  ▼ 804 

T.  United  SUtes   (Mem.)    (226 

U.  S.  609)   380 

Peale,  Marian  Coal  Co.  t.  (Mem.)  ..  1366 
Pearson  t.  Harris  (Mem.)   (229  U.  S. 

619)     1364 

Pedersen  t.  Delaware,  L.  A  W.  R.  Co. 

(229  U.  S.  146)    1126 

Penn  Electrical  Mfg.  Co.,  Conroj  t. 

(Mem.)     381 

Pennsyhrania,  Ensign  t. 668 

PennsylTania  R.  Co.  t.  International 

Coal  Mining  Co.  (230  U.  S. 

184)     1446 

MitcheU  Coal  A  Coke  Co.  ▼.  . .  1472 

Morrisdale  Coal  Co.  ▼ 1494 

/M^  I^ML  of  Colambim  w.  , 1843 


708 
812 


724 


PhiUips  T.  Fisher  (Mem.)   (229  U.  & 

630)     

Phceniz     Knitting    Works     t.     Ridi 

(Mem.)   (227  U.  S.  684).. 
Pico  T.  United  SUtes  (228  U.  S.  226) 
Pittoboig  Steel  Co.  t.  Baltimore  Equi- 
table Soc  (226  U.  S.  466) 
Plested  ▼.  Abbey  (228  U.  S.  42)   .... 

Plumley,  United  SUtes  t. 

T.  United    SUtes    (226   U.   & 

646)     

PocaUllo,  Murray  ▼ 

Portland,  Southern  F.  Co.  ▼ 

Portland  Gold  Mining  Co.  t.  Daaiilt 

(Mem.)  (229U.S.611)  ..  1861 
Portland  R.  L.  A  P.  Co.  t.  Railroad 

Commission     (229    U.    8. 

397)     

T.  Railroad    Commission    (229 

U.  8.414)   

PorU  Rico,  Rodrigues  t.  (Mem.)    . .  1866 
T.  Rosaly  y  CastlUo  (227  U.  8. 

270)    607 

▼.  Title  Guaranty  A  8.  Oa.  (227 

U.8.382)   661 

Post  Printing  A  Pub.  Co.  t.  Shafrolh 

(Mem.)   (226U.  8.  602)  ..  877 

Powers,  Brown  T.  (Mem.)  886 

Prater,  Texas  A  P.  R.  Co.  t. 1189 

Pratt,  Cooper  t.  (Mem.)    879 

MoCoachT.  (Mem.)  1862 

Prentis,  United  States  ex  rel.  Zinunar- 

spiUT.  (Mem.)   1847 

Preston  t.  Chieikgo  (226  U.  S.  447)  . .     298 

Producers  Oil  Co^  Wadkins  t 661 

Pullman  Ck>.  t.  Inrine   (Mem.)    (227 

U.S.  686)   708 

Purity  Extract  A  Tonic  Ca  t.  LjnA 

(226  U.S.  192)   184 

Putnam,  Folger  ▼.  (Mem.)    701 


Quia,  Lleng  ▼ 

Quincy  0.  A  K.  C.  R.  Co.,  Knoil  ▼•  . .  1696 

T.  Knott  (230  U.  8.  609)   ....  1606 
Quintana,  Guardian  Assur.  Co.  t.  ....     487 

Guardian  Assur.  Co.  ▼.  (Mam.)  1817 


Railroad  A  NaT.  Co.,  Oregon,  t.  Oaaq^ 

bell  (230  U.S.  626) 1004 

T.  Martin   (Mem.)    (229  U.  & 

606)     1840 

Railroad  Commission,  Portland  E.  Lb 

AP.CO.T. 12a 

▼.  T^xaa  A  P.  R.  Co.  (229  U.  8. 

836)     ,.. 

Railroad  (}o.,  American,  t.  DidrieHi 

(227  U.  8.  146)    

Baltimore  A  0.,  United  8tat« 

T.  (229  U.  8.  244)   1100 


CASES  REPORTED. 


RftilroAd  Co^  Baltimore  k  O.  8.  W., 

United  SUtes  t.  (226  U.  S. 

14)     104 

Central  of  N.  J.,  ▼.  Colasurdo 

(Mem.)  (226  U.  8.  617)  . .     883 
Chicago     k     E.,     t.     Hbersole 

(Mem.)    (226  U.  8.  601) . .     876 
Chicago,  B.  k  Q.,  t.  Cram  (228 

U.  S.  70)    734 

Chicago,  B.  &  Q.  T.  Hall   (220 

U.  8.  611)    1300 

Chicago,    B.    ft    Q.    ▼.    Knott 

(230  U.  8.  474)    1671 

Chicago,  B.  k  Q.,  Knott  t.  ( 230 

U.S.  474)    1671 

Chicago,  B.  k  Q.,  t.  Kyle  (228 

U.  8.  86)   741 

Choctaw,    0.    k    G.,    Lang    t. 

(Mem.)   (227  U.  8.  680) . .     701 
Colorado  k  N.  W.,  t.  United 

Statea  (Mem.)    (229  U.  8. 

605)     1348 

Delaware,  L.  k  W.,  Troxell  ▼. 

(227  U.  8.  434)    686 

El  Paso  k  8.  W.,  T.  Eichel  k 

Weikd  (226  U.  8.  590)    ..     369 
Illinois  C,  T.  Henderson  Eleva- 
tor Co.  (226  U.  8.  441)   ..     290 
Lonisrille  k  N.,  Interstate  Com- 
merce Commission  t.   (227 

U.  8.  88)    431 

LouisrriUe    k    N.,    Wright    t. 

(Mem.)   (229U.  8.  618)   ..  1354 
Maysville  k  B.  8.,  McCabe  t. 

(Mem.)   (226  U.  8.  601)   .     376 
Michigan  C,  t.  Vreeland   (227 

U.  8.  69)    417 

Minehill  k  8.  H.,  McCoach  t. 

(228  U.  8.  295)    842 

Minneapolis  k  St.  L.,  t.  Gray 

(Mem.)  (226U.  8.  618)  ..     384 
New  York  C.  k  H.  R.,  v.  Board 

of  CHiosen  Freeholders  (227 

U.  8.  248)    499 

New  York,  N.  H.  k  H.,  t.  River 

4     Harbor     Transp.     Co. 

(Mem.)   (226  U.  8.  609)  . .     380 
FtnnsylTania,  v.   International 

Coal  Mining  Co.  (230  U.  8. 

184)     1446 

Pennsylvania,  Mitchell  Coal  k 

Coke  Co.  T.  (230  U.  8.  247)  1472 
Pennsylvania,  Morrisdale  Coal 

CcT.  (230  U.S.  304)  ....  1494 
Qnincy,  0.  k  K.  C,  t.  Knott 

(230  U.  8.  600)    1595 

Qnincy,  0.  &  K.  C,  Knott  t. 

(230  U.  S.  609)    1695 

St  Louis  k  8.  F.,  V.  Heyser 

(Mem.)    (226   U.  8.  615)     383  { 
St  Loais  k  8.  F.,  v.  KitoheQ 

(Mem.)   (226  U.  8.  616)..     888 
8i  Louis  k  8.  F.,  ▼.  Knott  (230 

U.A  474) mi 


Railroad  Co.,  8t  Louis,  k  8.  F.,  Knott 

V.  (230  U.  8.  474)    1671 

8t  Louis,  K.  C.  k  C,  t.  Knott 

(230  U.  8.  512)    1596 

St  Louis,  K.  C.  &  C,  Knott 

V.  (230  U.  8.  512)    1696 

Southern  P.,  v.  United  States 

(228  U.  8.  618)    998 

Texas  k  N.  C,  v.  Sabine  Tram 

Co.  (227  U.S.  Ill)  442 

Union  P.,  Stuart  v.  (227  U.  S. 

842)     635 

Union  P.,  United  SUtes  t.  (226 

U.  8.  61)    124 

Union  P.,  United  SUtes  ▼.  (226 

U.  8.  470)   806 

Wabash,  v.  Knott    (230  U.  S. 

509)     1695 

Wabash,  Knott  v.    (230  U.  S. 

509)     1595 

Yaaoo  k  M.  V.,  v.  Greenwood 

Grocery  Co.  (227  U.  8.  1)     389 
Yazoo  k  M.  Valley,  v.  Jackson 

Vinegar    Co.    (226    U.    8. 

217)     193 

Railway  k  Nav.    Co.,   Pacific   k  A., 

United  SUtes  v.  (228  U.  8. 

87)     742 

Railway  Co.,  Atchison,  T.  k  8.  F.,  t. 

Chaves  de  Padilla  (Mem.) 

(226  U.  8.  618)    884 

Atchison,  T.  k  8.  F.,  v.  Knott 

(230  U.  S.  474)    1671 

Atchison,  T.  k  8.  F.,  Knott  ▼. 

(230  U.  8.  474)    1671 

Atchison,  T.  k  8.  F.,  v.  Tack 

(Mem.)     (226  U.  8.   616)     883 
Baltimore  k  0.  S.  W.,  Morse  v. 

(Mem.)    (226  U.  8.  619)   .     884 
Central   Vermont,  v.  Redmond 

(Mem.)   (227U.  8.  682)  ..     702 
Chesapeake    k    C,    Bright    t. 

(Mem.)  (226U.  6.  602)  ..     877 
Chesapeake    k    C,    dinger    v. 

(Mem.)  (226U.  8.  602)  ..     876 
(Chesapeake  k  C,  v.  Conley  (280 

U.  8.513)   1697 

Chicago  k  A.,  ▼.  Knott  (280  U. 

8.  509)    1696 

Chicago  k  A.,  Knott  t.  (280  U. 

8.  509)   1695 

Chicago  k  K.  W.  t.  Rowlands 

(Mem.)  (229  U.  8.627)  ..  1857 
Chicago,  B.  k  Q.,  ▼.  MiUer  (226 

U.  8.  618)   828 

Chicago  G.  W.,  Knott  ▼.   (280 

U.  8.  4741   1571 

Chicago  G.  W.,  v.  Knott  (280 

U.S.  474)   1671 

Chicago,   I.   ft   L.  T.   Hackatl 

(228  U.  8.  669)    M« 

Chicago    JuAciioTi,   't.  T3^\m1 

VI 


OAfiBB  BKPOBTKD. 


lUlhrq^  Oo^  Chiei«o,  U.  t  St.  P,  v. 

Etler    (Ham.)    (286  U.  S. 

621)     3BB 

CUngo,  IL  4  Bt  P^  Knott  v. 

(230  D.  B.  BOS)    UOS 

Odeago,  H.  4  Bt  P.,  *.  Knott 

(2S0  U.  S.  SOS)   ISH 

OUeago,  B.  I.  ft  P.,  t.  Brown 

{S21>  V.  B.  SIT)    1204 

OUeago,  S.  I.  4  P.,  T.  Dowdl 

(22»  U.  B.  102)   1000 

C3iiMgo,  K.  I.  4  P.,  T.  Hudwick 

Fum«n  Blcntor  Co.  (286 

U.  B.  426)   884 

OUeagOk  E.  I.  4  P.,  ▼.  Knott 

(230  U.  8.  474)    UTl 

OhiMgo,  R.  I.  4  P.,  Knott  v. 

(280  U.  8.  4T4)    1671 

(Aleago,  R.  I.  4  P.,  *.  Behwj- 

hart  (227  U.  8.  1B4)  ....  473 
Cliietffo,   St.    F.   H.   4   O.,   T. 

LktU  (826  U.  8.  SIB)  ..  328 
DaUwM-A,  L.  4  W.,  Pederaen  t. 

(22S  U.  8.  146)    1123 

Detroit  United,  t.  Detroit  (220 

U.  &  3S)    1066 

W.,  *.  Sontli  Bend 

a.  S44)   633 

*.      Sloan 

(Mem.)  (286  V.  8.617)..  383 
Onlf,  C.  4  a.  r.,  r.  UeOinnii 

(228  O.  &  173)    78S 

GnU,    C    4    8.    F.,    T.   Thort) 

(Uem.)   (827  U.  B.  675]..     600 
C.  4  8.,  KnoU  t. 

8.  474)    1671 

C.  4  B^  *.  Knott 

8.  474)    1671 

Xwwu  Citj  B.,  T.  Cwl  (227  U. 

8.  630)    688 

K«nau  Ci^  B,  Knott  t.  (280 

U.  8.  474)   1671 

KuiMS  City  8.,  t.  KiM>tt   (230 

U.  8.  474)   1671 

MahoDinK    Valley,    t.    O'Sara 

(Uem.)  (826  0.8.607)  ..     S70 

(Uem.)  (220  V.  8.  007)..  378 
lOHoarl  K.  4  T.,  t.  Harrinuui 

Broa.  (287  U.S.  667)  ....  6M 
lUNOurl,   K.   4   T.,   T.   Knott 

(UO  V.  &  474)    tSTl 

lUawiiiri,   K.   4   T.,   Knott   t. 

(80S  V.  B.  474)    1671 

lUMOnri,   K.   *  T.   T.   United 

Statea   (Uem.)    (887  U.  S. 

■78)     700 

UlMoori,  K.  4  T,  t.  WnU  (280 

U.  8.  670)   366 

Uwotiri,  P.,  KnoU  f.  (tSO  V. 

«  IBM 

,  T.  Knbtt  (830  U. 

B.SO0}   16M 

IBMMri  P.,  V.  Taaar  (SSO  U. 

■.MO) un 


Bailway  Co.,  Norfolk  4  O.  T.,  Conjolt 
dated  TurDp,   Co.  i      '     ~ 


U.  B 


!«)   . 


OCT 


Norfolk  4  O.  ' 

Tump.  Co.  T.   (828  U.  S. 

686)    M> 

Norfolk  4  W.,  t.  Dixie  Totaeeo 

Co.  (228  U.S.  SOS)  880 

Norfolk  4  W.,  r.  Eaneet  (880 

D.  8.  114)   1006 

Northern  P.,  t.  Boyd   (228  U. 

S.  482)   Ul 

Northern  P.,  Hart  t.   (Umb.) 

(820  U.  6.  600)   880 

NMihem  P..  v.  United  Statea 

(827  U.  aS6S)   844 

Northern  P.,  WInfrea  t.  (227  V. 

8.  206)    618 

Omaha  4  C.  B.  Street,  t.  Inter- 


1601 


•ion  (230  U.  B.  324) 

t.  Joaeph  4  O.  I.,  *.  Knott 

(280  U.  8.  600) 

t.  Joaeph,  4  a.  I.,  Knott  t. 

(8S0  U.  a  600)    

t.  Louie,  4  H,  Knott  *.  (230 

O.  &  474)   

t.  Lottia  4  H.,  t.  Knott  (23« 

U.  S.  474)   

t  Louie,  I.  U.  4  S,  AUea  t. 

(230  U.  8.  003)    

t  Looia,  I.  U.  *  a,  T.  Bd- 

warda  (827  U.  a  806)  .. 
t  Lonia,  I.  U.  4  8.,  Hampton 

T.   (827  U.  S.  466)    

t.  LonlB,  L  U.  4  8.,  r.  HMterfy 

(228  U.  a  702}    

t.  Louia,  I.  H.  4  a,  EaaH  t. 

(230  U.  8.  600}   

L  LouU,  I.  H.  4  8.,  T.  Knott 

(230  U.  8.  600)   

t.  LouU,  I.  M.  4  a,  T.  Uc- 

Whirtar  (820  U.  a  80S)  .. 
t.  Louie,  8.  r.  4  T.,  r.  aeala 

(220  U.  a  ISO)    

t.  Lonla  8.  W.,  t.  Alexander 

(287  U.  a818)   

L  LouU  a  W,  Allen  T.  (830 

V.  B.  668)   

t.   Lonii   S.  W.,   T.  Barekett 

(Uem.)  [280U.  B.  603)  .. 
t  Lonia,  a  W.,  r.  Knott  (880 

D.  a  000)  

I.  Louie  8.  W.,  Knott  t.  (280 

u.asoo) ;.. 

k    Lovla    8.    W.,    ▼.    United 

Btatca  (Uem.)    (220  U.  8. 


ISTl 
1S71 


1031 
UOO 


1170 
UfO 


Sante   Fc,   P;  4  P,  T.  Grant 

Broa.  Conatr.  Co.   (888  U. 

8.  177)   

Seabwrd    Air    Um,    Allen   ▼. 
(Mm.>  (IM  U.  a  012) . . 


AAflBft  BBFOBTUX 


•  •  •  • 


••••••• 


Bftllwaj  Go^  Seaboard  Air  Line,  t. 

Moort  (228  U.  &  433)  ... 
TtZM  4  P.»  T.  Harrey  (228  U. 

B.  819)    

TezM  4  P.9  T.  Immj  (Mem.) 

(229  U.  a  628)  ......... 

Texas  4  P.,  t.  Prater  (229  U.  6. 

177)    

Tesaa  4  P.,  Railroad  Coinmii- 

sioQ  ▼.  (229  U.  8.  336)  .. 
Texas  4  P^  ▼•  Shipp   (Mem.) 

(229  U.  a  628)    

Texas  4  P.,  ▼.  Stewart  (228  U. 

a  357)  

Western  P.,  ▼.  National  Surety 
Co.    (Mem.)     (229    U.    S. 

616)    

Baajak,  Anstro-Ameriean  Steamship 

0>.  ▼.  (Mem.)    

Bs   Armstrcmg    (Mem.)    (227    U.   8. 

676)    

Moyer  (228  U.  S.  662)   

SehoU   (228  U.  S.  662) 

Spenoer   (228  U.  S.  652) 
Bead*  Big  Veiii  Coal  Co.  t.  . 

Montgomery  t.  (Mem.)   

Beading  Co.,  United  SUtes  t 

T.  United   States    (226   U.   S. 

824)    

▼.  United   States    (228    U.   S. 

158)    

Bedmond  t.  Alexander  (Mem.)    (227 

U.S.  683)   

Central    Vermont    R.    Co.    ▼. 

(Mem.)    

Bssves,   ZaTelo  ▼.    

United  States  t.  (Mem.)    .... 

Bepnblie  Rubber    COb    t.    Morgan  4 

Wright  (Mem.)  (226  U.  S. 

608)     

Bexford    t.    Bninswiek-Balke-Collen- 

der  Co.  (228  U.  S.  839).. 

E^es  7  Mijares,  Congregaei6n  do  la 

Misi6n  de  San  Vinoente  de 

Paul  ▼.  (Mem.)   

Rhea  t.  United  States  (Mem.)    (229 

U.  8.617)  

Ribeiti,  Jaeob  Doll  4  Sons  t.  (Mem.) 

Bieh»    Phoenix    Knitting    Works    ▼. 

(Mem.)    •....•.•.••••••. 

Biehmond,  Bradley  ▼•   

Bobank  t.  

Biter-Conlqr     M^.     Co.    t.     Aiken 

(Mem.)   (229  U.  8.  617).. 

Birer   4  Harbor   Traasp.   Co.,   New 

York  N.  H.  4  H.  B.  Co.  T. 

(Mem.)    

BobartsoB  t.  Gordon  (226  U.  8.  311) 

T.  Hoirard  (229  U.  8.  254)    .. 

Bobinsoa   t.   lAindrigan    (227   U.  8. 

178)    

BoCTe,  Jordan  ▼. 

Bodrignes  ▼.  Porto  Rico  (Mem.)  (229 

U.8.6S5)  

Mil. 


907 
852 
1857 
1189 
1215 
1856 
875 

1353 

1357 

699 
1010 
1010 
1010 
1053 
701 
243 

243 

779 

702 

702 

676 

1351 

379 
864 

702 

1353 
1353 

703 
602 
156 

1353 


380 
236 

1174 

408 
908 

1856 


Rogers  t.  Arkansas  (227  U,  8.  461) 

Clarke  v 

Rohrer,  Compafiia  de  los  Ferroearriles 

de  Puerto  Rioo  ▼.  (Mem.) 

Rosaly  ▼•  Graham  y  Fraxer  (227  U.  a 

584)     

Rosaly  y  Castillo,  Porto  Rioo  ▼.  .... 
Rosenthal  t.  New  York   (226  U,  a 

260)    

Ross,  Jordan  ▼.  

T.  Oregon  (227  U.  8.  150)  •••• 

▼.  Stewart  (227  U.  S.  530)   .. 

Rowlands^  Chicago  4  N.  W.  R.  Co.  ▼. 

(Mem.)     

Rowley,  J.  7.  Rowley  Co.  ▼.  (Mem.)  . 

Rndolph    T.    Lynohbmg    InTestment 

Corp.   (Mem.)    (229  U.  B. 

618)    

RugglM,  Throdonorton  ▼•  (Mem.) . . . 

Russell,  Adams  v 

Bamford  ▼.  (Mem.)    

T.  Bamford  (Mem.)   (226  U.  8. 

623)     

Braun  ▼.   (Mem.)    


701 


507 

tli 
908 
458 


1857 
1850 


1354 
1356 
1224 


Sabine  Tram  Co.,  Texas  4  K.  0.  R. 

Co.  T.   

St.  Joseph  4  Q.  I.  R.  Co.,  Knott  t... 

T.  Knott  (230  U.  S.  509)   .... 

St.  Louis  4  H.  R.  Co.  T.  Knott  (230 

U.  a  474)   

KnoU  T 

St.  Louis  4  8.  F.  R.  COb  ▼•  Heystr 

(Mem.)   (226  U.S.  615)  .. 

T.  Kitchen     (Mem.)     (226    U. 

a  616)    

T.  Knott  (230  U.  8.  474)   .*.. 

Knott  T.    

St.  Louis  Fair  Asso.  ▼.  Oilsmiite  Roof- 
ing  4   PsT.    Co.    (Mem.) 

(226  U.  8.623)   

St.  Louis,  I.  M.  4  8.  R.  0>.,  Allen  ▼. 
T.  Edwards  (227  U.  8.  265)  .. 

Hampton  t 

▼.  Hesterly  (228  U.  8.  708).. 
T.  Knott  (230  U.  8.  509)   .... 

Knott  T 

T.  McWhirter  (229  U.  8.  266) 

St.  Louis,  K.  C.  4  C.  R.  Co.,  Knott  t. 

▼.  KnoU  (230  U.  S.  512)    ... 

St.  Louis,  8.  F.  4  T.  R.  Oo.  ▼•  Saals 

(229  U.  8.  156)    

St.  Louis  S.  W.  R.  Oo.  ▼.  Alexander 

(227  U.  8.  218)    

Allen  ▼ 

T.  Burekett  (Mem.)   (229  U.  8. 

603)    

Knott  T 

T.  Knott   (230  U.  S.  509)    ... 

T.  United  States  (Mem.)    (229 

^  8,622)  


442 
1595 
1595 

1571 
1571 

888 


1571 
1571 


1686 


1031 
1595 
1596 
1179 
1596 
1596 

1129 


1625 

1347 
1596 
1595 


\% 


GASES  REPORTED. 


Si  Loaii  Street  Flushing  Maeb.  Co^ 

American   Street   FluBhing 

Kach.  Co.  T.  (Mem.)  1355 

Si.  MaryB  Power  Co.  t.  United  States 

t229  U.  S.  63)    1062 

Salsburg  t.  Blackford    (Mem.)    (229 

U.  S.  612)   1361 

Samuels  t.  Read.     See  Montgomkbt 

V.  Rbad. 

Sanohes^  Veve  7  Diaz  v 201 

T.  Vere  7  Dias    (Mem.)    (229 

U.  S.  628)    1367 

Sanohes    de    Larragoiti    t.    Castello 

(Mem.)    (226  U.  S.  617) . .     383 

Sanders,  Baile7  ▼ 985 

Sanford  t.  Ainsa  (228  U.  S.  705)    ..   1033 
San  Francisco  Chemical  Co.  t.  Duf- 

field    (Mem.)     (229   U.   S. 

609)     1350 

Santa  Fe,  P.  A.  P.  R.  Co.  t.  Grant 

Bros.  Conatr.  Co.   (228  U. 

S.  177)    787 

Saratoga,   The,   Newport   News   Ship 

Building  &  Dr7  Dock  Co. 

T.   (Mem.)    1355 

Savart   ▼.    Backus    (Mem.)     (229    U. 

S.  630) 1358 

Schinnerrer,  Monongahela  River  Con- 
sol.   Coal   k   Coke    Co.   ▼. 

(Mem.)     380 

T.  Monongahela    River    Consol. 

Coal  &  Coke  Co.    (Mem.) 

(226  U.  S.  612)    381 

Schmidinger   t.   Chicago    (226   U.   S. 

578)    864 

Schmidt,  Southwestern  Brewer7  k  Ice 

Co.    V 170 

Schneider,  O'Brien  t.   (Mem.)    1358 

Scholl,  Re  (228  U.  S.  652)   1010 

Schu7ler,  Southern  P.  Co.  t 662 

Schwartz  t.  Adams   (228  U.  S.  502)     980 
Schw7hart,  Chicago,  R.  I.  &  P.   R. 

Co.    V 473 

Scott  ▼.  Lattig  (227  U.  S.  229)    ....     490 
Seaboard  Air  Line  R.  Co.,  Allen  t. 

(Mem.)     382 

T.  Moore  (228  U.  S.  433)    ....     907 
Seaboard  F.  k  M.  Ins.  Co.  v.  Monte- 

leone   (Mem.)    (226  U.  S. 

621)     885 

Seale,  St.  Louis,  S.  F.  4  T.  R.  Co.  t.  1129 
Selb  T.  Chicago   (Mem.)    (229  U.  S. 

616)    1353 

Selorer,  B.  k  Co.  t.  Walsh  (226  U.  S. 

112)     146 

Sexton,  Merchants  Nai  Bank  t 998 

Shafroth,  Post  Printing  k  Pub.  Co.  t. 

(Mem.)     877 

Shaw  ▼.  Atlanta  (Mem.)    (227  U.  S. 

683)    702 

▼.  Murchie  (226  U.  S.  478)    ..     309 
T.   United    States    (226   U.   & 

478)     309 

Shelly,  United  SUtes  ▼.  1167 

9t 


.  Shelton  v.  King  (229  U.  S.  90)    ....  lOM 

Shepard,  Simpson  v 1511 

Shigematsu  t.  Hackfeld  k  Co.  (Mem.) 

(227  U.  S.  684)    7<tt 

Shillaber,  Simpson  v 1611 

Shine  t.  United  SUtes  (Mem.)    (226 

U.  S.  613)   

Shipp  T.  Texas  &  P.  R.  Co.   (Mem.) 

(229  U.  S.  623)    

Ship-7-Tuck  v.  United  States  (Mem.) 

(226  U.  S.  604)    178 

Silver  King  Coalition  Mines  Co.,  Cas- 

sid7   V.    (Mem.)    881 

T.    Silver    King    Consolidated 
Mining  Co.    (Mem.)    (228 

U.    S.    624)     1886 

Silver  King  Consolidated  Mining  Co., 
Silver       King       Coalition 
Mines  Co.  v.  (Mem.)    ....  1858 
Simpson  v.  Kenned7  (230  U.  S.  352)  1811 
V.  Shepard  (230  U.  S.  352)    ..   1811 
V.  ShilUber  (230  U.  S.  352)..   Ull 
Singer  Sewing  Machine  Co.  ▼.  Bene- 
dict (229  U.  S.  481)    ....   1288 
Sistersville  Brewing  Co.,  Detroit  Steel 

Cooperage   Co.   v.    (Mem.)     878 
Skeele   Coal   Co.   v.   Arnold    (Mem.) 

(226  U.  S.  612)    881 

Sloan,    Great    Northern    R.    Co.    t. 

(Mem.)     888 

Slocum   V.   New   York   Life   Ins.   Co. 

(228  U.  S.  364)    878 

Smith,  Anderson  v 

Guffe7  V.    (Mem.)    

T.  Hitchcock   (226  U.  S.  53).. 

Luke  V 

Smithies,  Kalanianaole  v • 

Smokeless  Fuel  Co.,  Davis  v.  (Mem.) 
Smoot  V.  He7l   (227  U.  S.  518)    .... 

Snow,  Wilson  v 

Snyder,  Citizens  Wholesale  Suppl7  Co. 

V.  (Mem.)    

Supreme  Ruling  of  the  Frater- 
nal M7stic  Circle  t. 

Soci6t6  Anonyme  des  Sucreries  de  Si 

Jean     v.     United     States 

(Mem.)    (226  U.  S.  600).. 

South  Amboy,  Susquehanna  Coal  Co^ 

r.    

South  Bend,  Grand  Trunk  W.  R.  Oo. 

V 

South  Dakota,  Central  Lumber  Co.  ▼.    184 
Southern  P.  Co.,  Blackwell  v.  (Mem.)  1888 

Bogart  V 788 

V.  Campbell  (230  U.  S.  537)..  1610 
▼.  Portland  (227  U.  8.  559)  642 
T.  Schu7ler  (227  U.  8.  601).. 
V.  United    SUtes    (228    U.   8. 

618)     

Southwestern   Brewer7  k  Ice  Go.  ▼•> 

Schmidt    (226  U.  S.  182)     170 

Spencer,  Re   (228  U.  S.  652)    ^010 

Springer,  Jones  v $     lil 


700 
119 
858 

808 

1858 

821 

807 

1850 
611 


378 
1018 


CASES  REPORTED. 


Standard  Sanitary  Mfg.  Co.  t.  Unit- 
ed SUtes  (226  U.  8.  20) . . 
Starkweather,  Williams  v.  (Mem.)  .. 
Starr  v.  Long  Jim  (227  U.  S.  613) 
Star  Rubber  Co.  v.  Faultless  Rubber 
Co.    (Mem.)     (229    U.    S. 

624)    

Steward,  Chan  Kam  v.   (Mem.)    .... 

Yak  Ping  t.  (Mem.)    

Stewart,  Ross  v 

Texas  ft  P.  R.  Co.  t 

Stone  &  Co.,  James  v 

Strang  v.  Edson   (Mem.)    (229  U.  S. 

612)     

Stuart  T.  Union  P.  R.  Co.  (227  U.  S. 

342)    

Studley  v.  Boylston  Nat.  Bank    (229 

U.  S.  623)    

Suesskind  v.  Gaynor  (Mem.)    (229  U. 

S.   632)    

Summers   ▼.    United    States    (Mem.) 

(229  U.  S.  614)   

Supreme     Council     Royal     Arcanum, 

Wishart  v.    (Mem.)    

Supreme    Ruling    of    the    Fraternal 

Mystic    Circle    t.    Snyder 

(227  U.  S.  497)    

Susquehanna  Coal  Co.  t.  South  Am- 

boy  (228  U.  8.  665)   

STor  ▼.  Morris  (227  U.  8.  624)    

Sweeney  v.  Erving  (228  U.  S.  233) 
Swift,  Louisiana  &  Texas  Lumber  Co. 

y.    (Mem.)     

Swigart  v.  Baker  (229  U.  S.  187)  .. 
Sy  Chang  t.  Forbes  (228  U.  S.  649) 
Sy   Joe   Lieng   v.   Gregorio   Sy   Quia 

(228  U.  S.  335)    

Sypher  v.   Bouvier-Iaeger  Coal  Land 

Co.    (Mem.)     (226    U.    8. 

613)    


T. 


Tack,  Atehison,  T.  ft  8.  F.  R.  Co.  t. 

(Mem.)     383 

Tacoma,  Ettor  t 773 

Howard    t 773 

Taggart,  Kansas  ex  rel.,  Kansas  City 

T.  (Mem.)    375 

Ttilcott,  Friend  t 718 

TUladega,  Williams  t 275 

Taylor  t.  Columbian  Unirersity  (226 

U.S.  126)   152 

Gray  ▼.    413 

Harper  t.  (Mem.)   881 

Temple   Iron    Co.    ▼.   United   States 

(226  U.  8.  824)   248 

▼.  United    SUtes    (228    U.    8. 

168)    779 

Terminal  R.  Aseo.  of  Si.  Louis,  United 

States  T.  (Mem.)  762 

TezM  ft  K.  0.  R.  Co.  ▼.  Sabine  Tram 

Co.  (287  U.S.  Ill) 442 


107 
378 
670 


1366 
377 
377 
626 
876 
573 

1351 

635 

1313 

1359 

1352 

381 

611 

1015 
623 

815 

699 

1143 

960 

862 
382 


Texas  ft  P.  R.  Co.  ▼.  Hanr^  (228  U. 

S.  319)    858 

T.  Lacey    (Mem.)     (229   U.   8. 

628)     1357 

▼.  Prater  (229  U.  8.  177)   ....  1139 

Railroad  Commission  v 1215 

Shipp  T.   (Mem.)    1856 

T.  Stewart  (228  U.  8.  357)    ..     875 

Thaw,  Gleason  V.  (Mem.)    1351 

The  Fair  t.  Kohler  Die  ft  Specialty 

Co.  (228  U.  8.  22)    716 

Thoropkins,   American  Realty   (^.   t. 

(Mem.)     386 

Thompson   v.    Thompson    (226  U.   8. 

651)     347 

Thorn,   Gulf,   C.   ft  8.   F.   R.   (^.  t. 

(Mem.)     699 

Throckmorton  v.  Ruggles  (Mem.)  (229 

U.  S.  624)    1356 

Tiaco  V.  Forbes  (228  U.  8.  549)   960 

Title  Guaranty  ft  8.  Co.,  Porto  Rico  t.    561 
▼.  United  States,  use  of  Harlan 
ft  Hollingsworth  (228  U.  S. 

567)     969 

Tousey  t.  Hitchcock  (226  U.  8.  53)  . .  119 
Toyota  ▼.  Hawaii  (226  U.  8.  184)  ..  180 
Travelers'  Ins.  Co.,  Lynch  t.  (Mem.)  1358 
Treat  t.  de  la  Fuente    (Mem.)    (229 

U.  S.  633)    1359 

▼.  Orozco    (Mem.)    (229  U.  8. 

633)     1359 

Troxell  t.  Delaware,  L.  ft  W.  R.  Co. 

(227  U.  8.  434)    586 

Tucker,  Missouri  P.  R.  Co.  t 1507 


U. 


Ubeda  ▼.  Zialcita  (226  U.  8.  452)    . .  296 
Uinta  Development  Co.,  Mackay  v.  . .  1138 

Union  P.  R.  Co.,  Stuart  t 535 

United  SUtes  t.   124 

United  SUtes  t 306 

Union     Steamboat     Co.     t.     Chafin 

(Mem.)   (229U.  8.  620)  ..  1354 
Union    Stock    Yard    ft    Transit    Co., 

United  SUtes  v 226 

Union  Trust  Co.,  Hardin  t.  (Mem.) . .     379 
T.  Westhus  (228  U.  8.  519)    ..     947 
United  SUtes,  Ex  parU   (226  U.  8. 

420)     281 

T.  Adams  Express  (^.  (229  U. 

8.  381)    1237 

T.  Anderson  (228  U.  8.  58)   . .     727 

Athanasaw  t 528 

▼.  AtlanU  Journal  Co.  (Mem.) 

(229  U.  S.  605)    1348 

Baker  ▼.  (Mem.)    1352 

T.  Baltimore  ft  0.  R.  Co.  (229 

U.  8.  244)    1169 

▼.  Baltimore  ft  0.  8.  W.  R.  Co. 

(226  U.  8.  14)   104 

Barry  t 1060 

BarUU  T. 583 

Beach  t 205 


QASB  BIFOBTED. 


IMted  Stetei,  Benneli  t.  631 

Bradford  ▼ 1080 

BrMM.T.  97 

Brown  t.  1008 

Bunker  9ill  4  8.  Min.  4  C.  Co. 

T.   846 

Ohmadler-Duiibar  Water  Power 

Go.  ▼.  ., 1008 

▼.  Ohaadler-Dimbar  Water  Pow- 
er Co.  (220  U.  a  68)  1003 

▼.  Chafei  (228  U.  8.  626) 060 

COiioago  Juaetion  R.  Co^  ▼.. . . .    220 
▼•  Chippewa      Indians.        8ee 

UiiiTB)  States  ▼.  Mnxn 

Lao  Band. 
Colorado  4  K.  W.  B.  Co.  ▼. 

(Mem.)     1848 

Dade  ▼•   (Mem.)    ...f.  1361 

DakoU  CatUe  Co.  t.  (Mem.)  . .  1366 

Donnelly  t .820 

Bvans  t 863 

448  Cane  of  Frozen  Egg  Produet 

T.  174 

▼.George  (228U.  8. 14) 712 

Grant  ▼.    423 

Han  ▼.    (Mem.)    386 

Hannnm  ▼ 287 

Harris  ▼ 634 

▼.  Hanrej  Steel  Co.  (227  U.  S. 

106)     464 

Heike  ▼ 460 

Hoke  ▼ 523 

Howard  t.  (Mem.)   1866 

T.  Hughes   (230  U.  8.  24)....  1374 

Hughes  ▼ 1374 

Jaekson  ▼ 1363 

Johnson  t 919 

▼.  Joline    (Mem.)    (227  U.  S. 

080)    701 

Kettenbach  ▼.  (Mem.)   1862 

Keystone  Land  4  Cattle  Co.  ▼. 

(Mem.)     1866 

Kharas  T.  (Mem.)  1860 

KovoloffT.  (Mem.)   380 

Lair  ▼.  (Mem.)    1850 

t.  Lexington   Mill   4  Elerator 

Co.    (Mem.)     (229    U.    S. 

010)     1864 

MeLeaa  ▼ 200 

MacLeod  ▼.  1260 

Mansour  ▼.  (Mem.)    .........     878 

▼.  Marshall  (Mem.)  (226  U.  8. 

607)    879 

▼.  Mason  (227  U.  8.  480)  ....     007 

Matheson  ▼ 031 

Maj  ▼.    (Mem.)    700 

▼.  Mesa  (228  U.  S.  633)  963 

▼.Mills  Lao  Band   (229  U.  S. 

498)     1299 

Missouri,  K.  4  T.  B.   Co.  ▼. 

(Mem.)     700 

Mitdidl  ▼.  (Mem.)   381 

Morses 1162 

Mosier  ▼.  (Mem.) 1864 

•9 


United  States,  Kash  ▼.  

Kemcof  ▼•  (Mem.)   

▼.  New  York  (Mem.)    (220  U. 

8.019)   

▼.  Northern     Commereial     Co. 

(Mem.)   (220  U.  S.  022) . . 

Korthem  P.  B.  Co.  ▼ 

▼•  Paeifie  4  A.  B.  4  Kav.  COb 

(228  U.S.  87)   

Paeifie      Creosoting      Co.      ▼• 

(Mem.)     

Park    Bapids    Lumber    Co.   ▼• 

(Mem.)     

▼.  Patten  (220  U.  8.  626)  .... 

Patterson  ▼•  (Mem.)   

Pioo  ▼ 

Plumlej  ▼. 

▼.  Pluml^  (220  U.  8.  645)   . . 

Beading  Cow  ▼. 

▼.  Reading  Co.  (220  U.  8.  824) 
▼.  Reading  Co.  (228  U.  8.  168) 
▼.  Began    (Mem.)    (229  U.  Q. 

012)    

Bhea  ▼.   (Mem.)    

81    Louis,    S.    W.    B.   Co.   ▼• 

(Mem.)     • •••.•.. 

St.  Marys  Power  Co.  ▼• 

Shaw  ▼.  

▼.  Shelley  (229  U.  8.  239)  .... 

Shine  ▼.  (Mem.)    

Ship-y-Tuck  ▼.   (Mem.)    

Soei6t6  Anonyme  des  Sucreries 

de  St.  Jean  ▼.  (Mem.)  .... 

Southern  P.  B.  Co.  ▼ 

Standard  Sanitary  Mfg.  Ca  ▼. 

Summers  ▼.   (Mem.)    

Temple  Iron  Co.  ▼.  

▼.  Terminal    B.    Asso.    <rf    St. 

Louis  (Mem.)    (227  U.  8. 

083)     

▼.  Union  P.  B.  Co.  (220  U.  8. 

01)     

▼.  Union  P.  B.  Co.  (220  U.  S. 

470)    

▼.  Union  Stock  Yard  4  Transit 

Co.  (220  U.  a  280)    .... 

Walker  ▼.  (Mem.)    ^.... 

Wheeler  ▼ 

▼.  Whitridge   (Mem.)    (227  U. 

S.  080)   

Wilson  ▼.  (Mem.)   

Wilson  Coal  Co.  ▼.  (Mem.)  .. 
▼.  Winslow  (227  U.  8.  202)  . . 

Winters  ▼.  (Mem.)   

▼.  Wright  (229  U.  S.  220)  .... 
United  States  ez  rel.  Champion  Lum- 
ber Co.  ▼.  Fisher  (227  U. 

S.  446)    

Knight  ▼.  Fisher.    See  Uhtrd 

Statis  ez  bil.  KnoBT  ▼. 

Lank. 
Knight  ▼.  Lane  (228  U.  a  0) . . 
Foreman  ▼.  M^yer  (227  U.  S. 

462)    


1862 

884 

886 
644 

742 

1864 

878 
388 
880 
812 
842 
842 

no 

248 
770 

1861 
1868 

ys55 

1008 


1107 


878 

376 
993 
107 
1862 
248 


708 
184 


220 
701 
800 

701 
1848 
1860 

481 
1862 
1100 


601 


700 
004 


OAESB  lOEPOBXBX 


UUted  States  ok  rel.  Kimmenpits  ▼. 
Prcntis  (Mem.)  (229  U.  & 
004) 1347 

United  States  on  of  HarUtt  4  Hoi- 
liqgsworth,  Titlo  Onaraatj 
4&00.T. 9eo 

IMtod  States  Bsp.  OOb  t.  Nobraeka 

(Mem.)  (226n.&616)  ..     98S 

IMIed  States  Tekplu  C^  t.  GsBtral 
Union  TUeplL  Co.  (Mohl) 
(220  V.B.  000)  1854 

United  Zine  Cos.*  Yonng  t.  (Mem.) . .     882 

V. 

Valdoota,   Hntehinson  t.    620 

Van  Anken  ▼.  MonaBh-Toonker  Go. 

(Mem.)  (228U.  8.  610)  ..  881 
Van  Iderstine  t.  National  Discount 

Co.  (227  U.  S.  670)  ....  652 
Velati  T.  Dante  (Mem.)    (227  U.  B. 

070)    700 

Velie,     American     Fidelity     Co.     ▼• 

(Mom.)     879 

Ver?adBe»    Adams    Bipiesi    Co.    t. 

(Mem.)     1867 

Vofo  7  Dial  t.  Sanelies  (220  U.  S. 

284)    201 

Sanchcs  ▼.  (Mem.)   1857 

VIeken,  Budc  Store  k  Bangs  Co.  ▼.  . .     180 

Victor,  Harper  ▼.  (Mem.)   1848 

Victoria,  lUaij  t.   108 

Viaol  T.  Badnis  (Mem.)    (220  U.  S. 

020)     884 

Virginia-Carolina  Chemical  Ck>.,  Dob- 
son  ▼.  (Mem.)   1850 

IHrtne  ▼.  Creamery  Padnge  Mfg.  Co. 

(227  U.  8.  8)    808 

Vfosbnd,  Mi^igan  a  R.  Co.  ▼•  ••..    417 


W. 


Wabash  B.  Co.,  Knott  ▼.  1505 

T.  KnoU  (280  U.  S.  600)  ....  1595 
WadUns  t.  Producers  Oil  Co.   (227 

U.  S.  868)   651 

Wailesy  Florida  ez  rd.,  ▼.  Croom  (226 

U.  S.  800)   285 

Walker    t.    United    States    (Mem.) 

(227  U.  S.  070)    701 

Walsht  Sekffor,  B.  4  Co.  ▼ 148 

Waltor,  Frosch  ▼. 750 

Washington,  Brown  t.   (Mem.)    ....  1847 

Hsweomb  t.   (Mem.)    ....  1850 

Washington  Jotkej  Club,  Marrone  ▼.  070 
Watson  Coal  Oo^  Mississippi  Vall^ 

Fuel  Co.  ▼.  (Mem.)  701 

WetnerT.  Adams  (220  U.S.  602)  ...  080 

Wois,  Maisen  ▼.  (Mmn.)    708 

Welch   Mfg.   Go.   ▼•   Toung    (Mem.) 

(220  U.  S.  Oil)    1861 

WeOsb  Fargo  4  Co.  ▼•  Keiinan-Marens 

Go.  (227U.&400) 000 

if  li. 


Western  P.  R.  Co.,  National  Surety  Go. 

▼.    (Mem.)    1866 

Western  U.  Tdeg.  Co.  ▼.  Oilldnson 

(Mem.)  (220  U.S.  024)  ..     800 

Westhus,  Uiiion  Thrust  Co.  ▼.  ...  • . . ; .    047 

West  Virginia,  Medley  t.  (Mem.)   ...  878 

Wheelor  ▼.  Denvor  (220  U.  S.  842)      1210 

T.  Murchie  (226  U.  S.  478) ....     800 

▼.  United   States    (220   U.   S. 

478) 000 

White  ▼.  Borja   (Man.)    (220  U.  a 

626)    1857 

Fields  T.  (Mem.)    1860 

Whitridge,  United  SUtes  ▼.  (Mem.) . .     701 
Wilcoz,  Ex  parte  (Mem.)    (229  U.  8. 

008)    1847 

Wilkinson  t.  McKimmie   (220  U.  S. 

500)     1842 

William  CIramp  4  Sons  Ship  4  B.  Bldg. 

Co.  T.  International  Courtis 

Marine  Turbine  Co.    (228 

U.&  045)  1008 

Williams,   Bunker   Hill   4   SuUiTan, 

Min.  4  C.  Co.  ▼.  (Mem.) . .  1861 
▼.  Staricweather    (Mem.)    (220 

U.  a  004)    878 

▼.  Talladega  (226  U.  8.  404)  . .     276 
Williams  Cypress  Co.    See  F.  B.  Wil- 
liams    Ctpsiss     Co.     ▼• 

Louisiana. 
Wilson  ▼.  Snow  (228  U.  8.  217)   ... .     807 
▼.  United  SUtes  (Mem.)    (220 

U.  a  004)   1840 

Wilson    Coal    Co.    t.    United    SUtes 

(Mem.)  (220U.  8.  032)  ..  1860 
Winfree  t.  Northern  P.  B.  Co.  (227  U. 

8.  206)   510 

Winslow,  United  SUtes  ▼ 481 

Winters    ▼.    United    SUtes    (Mem.) 

(220  U.  a  014)    1862 

Wiscondn,  Grady  ▼ 764 

McDermott  T 764 

Wishart  ▼.   Supreme  Council   Boyal 

Arcanum  (Mem.)    (220  U. 

8.011)   801 

Wolf,  Zakonaito  ▼ 218 

Wood  T.  A.  Wilbert's  Sons  Shingle 

4  Lumber  Ck>.   (226  U.  8. 

884)     284 

T.  Chesborough  (228  U.  8.  672)  1018 
Work  Min.  4  MQI.  Co.  t.  Dr.  Jack 

Pot  Min.  Co.  (Mem.)   (220 

U.  8.  010)   880 

Wright,     Adams     Express     Co.     ▼• 

(Mem.)     1868 

▼.  LouisriUe    4     K.     B.     Co. 

(Mem.)  (220U.  8.  618)  ..  1864 
▼.  Merchant's        Trust        Co. 

(Mem.)  (220U.  8.  088)  ..  1860 

United  SUtes  ▼ 1100 

WuU,  Miaeouri,  K.  4  T.  B.  C^  ......     866 

Wyman,  Lewis  Pub.  Co.  t. 080 

Wynkoop  H.  C.  CU>.  ▼.  Gkdnss   (227 

U.a4)   801 

%% 


0A8BB  RBPOBTED. 


Y. 


Tasoo  ft  M.  y.  B.  Co.  t.  Greenwood 

Grocery  Co.  (227  U.  8.  1)     889 
T.  Jaekton  Vinegmr  Co.  (226  U. 

a  217)    198 

Touog  T.  United  Zinc  Cot.    (Mem.) 

(226  U.  a  614)    882 

Welch  Mfg.  Co.  T.  (Mem.)    ...  1861 
Tiik  Ping  T.  Steward  (Mem.)   (226  U. 

a  60S)    177 


14 


Z. 


Zakonaite  t.  Wolf  (226  U.  8.  272)   ..  tl8 
Zarelo  t.  Leiehtman  (Mem.)    (226  U. 

a  606)    878 

T.  ReeTee  (227  U.  8.  626)   ....  676 

ZialciU,  Ubeda  ▼ 286 

Zimmerman,  Harding  t 608 

▼.  Harding  (227  U.  8.  489)   ..  608 
Zimmenpits,  United  8tatea  ez  rel.,  v. 
Prentia  (Mem.)  (229  U.  8. 

604)    lii? 


CASES 


ARGUED  AND  DECIDED 


SUPREME  COURT 


Of 


UNITED   STATES 


OCTOBER  TERM,    1912. 


Vol.  826. 


»7  L.  ad. 


BEFEBENGE  TABLE 

or  BUOH  0A8S8 

DECIDED  IN  TJ.  8.  STJPEEMB  OOXJBT, 
OOTOBEB  TBBM,  1918. 


m».  228, 


Off.  Ren. 
ftMU.aT 


S^yT 


Title. 


tU-£18 

•it-ftie 
tie 

117 

tlS-«19 
tl»-t£0 


227 
227-280 
280-23S 
28S-2t4 


2tft-tt7 
227-240 
241^-242 
242-244 
244-247 
247-260 
220-262 
262-264 

266-262 
262-260 


264-266 

266-267 
267-270 
270-272 


272-276 
276 

276 


272-272 
272-222 


226-227 

227-200 
200-202 
202-206 
206-202 
202-802 


810 
211 

212-818 
212-216 
212-217 


227-240 
240-242 
242-246 


Buck  StoTe  &  Range  Co.  t. 
Vickert 


M 

m 


M 
M 


Tasoo  &  M.  V.  R.  Op.  t. 
Jackson  Vinegar  Co. 


German  Alliance  Ins.  Co. 
T.  Home  Water  Supply 
Co. 


« 

M 
M 


M 
M 

m 


VoTO  y  Dias  t.  Sandu 

M  M 


Boa^  T.  United  SUtes 


M 
M 
M 


Rosenthal  t.  New  York 


M 
M 


M 
M 


Zakonaite  t.  Wolf 

M  M 


National  Surety  Co.  Y. 
Architectural  Decoratiag 
Co. 

M  m 

M  « 

M  M 

M  M 

United    SUtes    ▼.    Union  < 
Stockyard  k  Transit  Co.   I 


M 

M 
M 
M 
M 


M 
M 
M 


Florida  ez  rel.   Wail 
Croom 

M  M 

Robertson  ▼.  Gordon 


ei  T. 


M 

M 


Murray  t.  Pocatello 

United  States  ▼.  Reading 
Co. 

M  M 

M  M 

••     «  « 

m  m 

m  m 


189 
101 
122 
128 

128 
124 
126 


126 
126 
198 
199 
200 
201 
201 
202 
208 
204 
205 
206 
207 


209 
210 
211 
212 
212 
214 
216 
216 
217 
212 


221 
228 
224 


281 
232 


284 


235 
236 
286 
287 


289 
289 
242 

248 


247 
248 
242 


Title. 


342-351 

851-853 

858-866 

356-369 

859-361 

361-864 

364-867 

867-869 

869-372 

872-878 

874 

870-379 

379-381 

381-888 

384 

384-886 

380-288 

388-890 

390 

897-898 


United  States  ▼.  Reading 
Co. 


<« 

M 

M 
M 
M 


M 

m 
« 

M 

m 
« 


899 

401-402 

402-404 

404 

411-418 

413-415 

415-418 

418-419 

420 

421-428 

428-426 


McLean  t.  United  States 


Wood  ▼.  A.  Wilbert's  Sons 
Shingle  k  Lumber  Co. 


Darnell  ▼.  Indiana 

M  M 


Keatley  ▼.  Furey 


251 


254 


260 


M 
M 


M 
M 


Williams  t.  TUladega 


M 


Ex 


jparto 


T.  United  States 

M 


264 
264 


267 
267 
272 
272 

278 
274 
276 
276 
278 
279 


281 
281 


M 


426-427 
438 

488-485 

436 

436-488 

488-439 

489-440 

440441 

441 

440-447 

447 
449-460 

461 

461 
462-453 
468-455 
456 

467-452 
468-462 
460 

460-462 
462 
462-468 
464 

466-466 
466-462 


Chicago,  R.  L  A  P.  R.  Co. 
T.  Hardwiek  Farmers 
Elerator  Co. 


M 
M 


M 


224 


224 

285 


Hanrnim  w.  United  States 

M  M 

M  M 

Anderson  t.  Smith 

M  M 

Illinois  C.  R.  Co.  ▼.  Hen- 
derson Blerator  Co. 

M  M 

Preston  t.  Chicago 

M  M 

Illinois  ez  reL  Gersch  ▼• 
Chicago 

Ubeda  t.  Zlalcita 

M  M 

Pittsburg  Steel  Co.  ▼.  BaKi- 
mors  Sraltable  Soe. 

«  M 

m  « 

ManhaU  Dental  Wg.  Oo. 
Y.  Iowa 

M  m 


Kalanianaole  ▼.  Smithies 
Swing  T.  LeaTenwortk 


287 
287 
288 


289 
290 

290 
292 


227 
227 


ftftt  V.  8* 


SfJri        ««*         1 

i>. 

aisu.& 

Title.                         I 

Sn 

470^71    Uaited  SUtes  t.  Unkm  P.  i 

646           Plnmley  t.  Uaited  States 

842 

R.  Oo. 

800 

««                                   u 

844 

471-474 

M                                             M 

807 

648 

M                                                   <« 

846 

474-477 

M                                           « 

808 

648 

Baalnr  Hill  k  S.  Mia.  *  0. 

m 

M                                           M 

808 

Co.  T.  United  SUtes 

846 

478 

WlMder  ▼.  Uaited  Stales 

809 

648-660 

M                                              M 

848 

488-488 

m                            m 

811 

660 

M                                              N 

847 

486-A87 

487-480 

«                                          M 

M                                             M 

*812 
818 

661 
667 

Tbompsoa  ▼.  Thompsoa 

847 

848 

480 

M                                             M 

814 

667-680 

M                                           M 

860 

481 

A4aiiie  Isp.  Oo.  t.  Oroa- 

680-682 

M                                           M 

861 

Ibmt 

814 

682-686 

M                                         M 

862 

488-488           '  •• 

816 

686-687 

M                                         M 

863 

48^-800               « 

817 

687 

Sfaas  T.  Uaitsd  SUtes 

868 

600-808.              -                      •• 

818 

688-688 

«                                            M 

864 

602-806,              « 

818 

6884(70 

«                                            M 

866 

606-607!              *                      * 

820 

670 

Missoori,  K.  A  T.  R.  Ca. 

607-610               -                      *• 

821 

T.  Wulf 

866 

610-612 

«                                         M 

822 

671-672 

«                                                M 

861 

612-618 

M                                           M 

828 

6724(74 

«                                         M 

882 

618 

Chieago,  B.  4  Q.  R.  Oa.  Y. 

Miller 

823 

6744(77 
677-678 

M                                           M 
«                                           M 

883 
884 

617-618 

«<                                         M 

827 

578 

Sehmidiager  ▼.  Chicago 

884 

618 

M                                           M 

828 

6884»4 

••                                 u 

868 

618 

Chieago,  St  P.  M.  A  0.  R. 

584-M7 

M                                                   M 

887 

Co.  T.  Latta 

828 

587-^688 

«                                                   M 

888 

618 

M                                              M 

829 

6884S90 

M                                                   M 

888 

618-620 

M                                           « 

830 

690 

XI  Paso  4  8.  W.  R.  Co.  V. 

620 

MeNunara  t.  Healcel 

880 

Biehal  4  Woikol 

888 

62»-624 

M                                         M 

832 

691-688 

M                                              M 

871 

624-626 

M                                         M 

833 

692-696 

N                                              M 

'878 

626 

Uaited  SUtes  ▼.  Pattea 

838 

6864(87 

M                                              M 

878 

684-686 

M                                         M 

888 

697-698 

«                                              « 

874 

686-«8 

M                                       M 

889 

698-884 

MsBMtaaioM  Dssisloas    876 

-888 

687-640 

«                                      M 

840 

640-648 

M                         m 

841 

648-644 

•                    ■ 

848 

1 

if  Ii.  ad. 


THE  DECISIONS 


Supreme  Court  of  the  United  States 


▲T 


OOTOBEE  TERM,  1912. 


1)*WILLIAM  B.  BREB8E  and  JoMpb  X. 

Dickenon 

T. 

UNITBD  STATES. 
(See  S.  C.  Reporter*!  ed.  1-11.) 

Indictment  —  presentment. 

1.  The  preeentment  of  an  indictment  by 
the  grand  Jury  in  a  body  is  not  demanded 
by  &e  requirementa  of  U.  8.  Const.,  6tb 
Amend*,  iteming  criminal  prooeeutioni, 
■and  the  faflure  eo  to  present  it  does  not  go 
to  the  Jurisdiction  of  the  Federal  court. 
[For  other  cases,  see  Indictment,  I.,  In  Digest 

Sop.  Ct  1908.7 


Criminal  Uw  —  preeentment  of  ladleC- 
ment  —  wnlyer. 

2.  Any  right  to  have  an  indietmeni 
quashed  on  motion  because  the  foreman  ol 
the  grand  juir  delivered  it  to  the  eourt  In 
the  abeence  ox  the  other  grand  Jurors  wis 
lost  by  the  failure  to  raise  1^  question  un- 
til after  the  term,  and  after  the  denial  of  a 
Srevious  motion  to  quash  on  other  grounds, 
1  which  It  was  admitted  that  the  Indiel' 
ment  had  been  duly  returned  into  open 
eourt  by  the  grand  juiy,  although  the  plea 
of  not  guiltr  was  entend  pursuant  to  an 
order  proriding  that  such  plea  should  not 
operate  to  prerent  defendants  from  taking 
adTantage  upon  motion  in  arrest  of  Judg- 


NoTB.— Necessity  that  grand  Jury  be  pres- 
ent when  indictment  is  presented. 

To  the  intimation  in  BmSB  t.  Unitd 
Btatis,  that  the  reasons  for  requiring  an 
indictment  to  be  presented  by  the  grand 
Jury  in  a  body  were  no  lon^  persuasiTs, 
may  be  opposed  sereral  decisions  holding 
that  the  return  of  the  indictment  must  be 
made  in  the  presence  of  the  grand  Jury. 
Robinson  t.  State,  83  Ark.  180;  People  t. 
Blaekwell,  27  CaL  86;  SUte  t.  Qainus,  86 
K.  0.  882;  SUte  t.  Bordeaux,  03  N.  C.  660. 

And  in  Caehute  ▼.  SUte,  60  Miss.  169, 
the  rule  in  Mississippi  is  said  to  be  that 
the  indicUient  must  be  brought  into  court 
hr  the  grand  Jury  as  a  bodv,  or  through 
tne  foreman,  aoeompanied  by  the  otner 
Jurors. 

And  this  Tiew  is  strongly  upheld  in  Rene- 
gar  T.  United  SUtes.  26  l.RJi.(NJ3.)  683, 
97  C.  C.  A.  172,  172  Fed.  646,  19  Ann.  Gas. 
1117,  where  tiie  foreman  of  the  grand  Jury 
had  handed  a  paper  indorsed  ''A  True  Bill,^ 
to  the  clerk  of  the  court,  when  the  eourt 
was  not  in  session,  and  when  none  of  the 
grand  Jurors,  except  the  foreman,  were 
present,  ne  court  held  that  this  was  not 
■offldent  to  j>laee  tJu  Meeiued  <m  trial  for 


an  infamous  crime  under  the  prorision  of 
the  Federal  Constiution  that  no  person  shall 
be  held  to  answer  for  such  a  crime  unless 
hj  an  indictment  of  the  grand  Jury,  and 
that  to  eonstituto  a  Talid  indicnnent,  the 
paper  must  be  brought  publicly  into  eourt 
oy  the  grand  Jury  as  a  bodr.  The  eourt 
said:  '^le  foreman  is  not  the  represent^- 
tlTc  of  the  grand  Jury.  He  is  authoriaed 
to  speak  for  it  in  iU  presence,  when  callsd 
on  by  the  eourt  to  say  whether  the  grand 
Jury  has  any  nresentmenU  to  make.  Ai^ 
other  rule  would  put  it  in  the  power  of  an 
indiTldual  who  happened  to  be  foreman  of 
the  fprand  Jury,  to  gratify  personal  or  other 
malice  by  presenting  in  the  form  of  an  In* 
dictment  for  an  inUmous  offense  a  person 
innocent  of  all  crime,  and  subject  him  to 
the  annoyance,  expense,  and  infamy  attend- 
ant upon  such  accusation.  It  is  not  enough 
to  saT  that  such  a  thing  is  improbable; 
that  it  is  possible  is  sufficient  reason  lor 
adhering  to  those  rules  which  haTe  the 
sanction  of  time  and  immemorial  usage. 
•  .  .  We  haTs  been  extremely  relnetant 
to  set  aside  the  Judgment  in  this  ease  upon 
Rounds  which  may  appear  technical^  tail 
for  that  reason  bava  |\^«bl  ^uravas\  Vosa  \ia 
iU  consideration  aai \o  %u  Vvtts^Mcittmk  el 
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ment,  or  oo  motion  for  new  trial,  of  all 
matteri  and  things  which  could  be  taken 
advantage  of  by  motion  to  quash,  or  de- 
murrer. 

[ror  other  caaea,  see  Criminal  Law,  184-188, 
In  Digest  8np.  Ct.  1908.] 

Indlctmefnt  —  formal  defect  -»  present- 
ment. 

3.  The  deliyery  of  an  indictment  to  the 
court  by  the  foreman  of  the  grand  jury  in 
the  absence  of  the  other  jurors,  if  a  defect 
at  all,  is  "in  matter  of  form  only,"  within 
the  meaning  of  U.  a  Rev.  Stat.  S  1025,  U. 
S.  Comp.  Stat  1901,  p.  720,  providing  that 
no  indictment  presented  by  a  grand  jurr 
shall  be  deemea  insufficient  nor  the  trial, 
judgment,  or  other  proceeding  thereon  be 
afTelcted  by  any  such  defect  which  shall  not 
tend  to  the  prejudice  of  the  defendant,  it 
not  being  disputed  but  that  the  indictment 
was  found  and  returned  into  court  as  a  true 
bill. 
[For  other  canes,  see  Indictment,  I.,  in  Digest 

8np.  Ct  1908.1 

[No.  476.] 

Argued  October  15,  1912.    Decided  October 

28,  1912. 

ON  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for  the 
Fourth  Circuit,  presenting  questions  as 
to  tiie  right  to  quash  an  indictment  deliv- 
ered to  the  court  by  the  foreman  of  the 
grand  Jury  in  the  absence  of  the  other  grand 
Jurors.  Answered  in  the  negative. 
The  facts  are  stated  in  the  opinion. 

Mr.  Charles  A.  Douglas  argued  the 
cause,  and,  with  Messrs.  John  S.  Adams, 
Thomas  Ruffin,  James  H.  Merrimon,  Gibbs 
L.  Baker,  and  Hugh  H.  Obear,  filed  a  brief 
for  Breese  and  Dickerson: 

The  entire  grand  jury  murt  return   an 


indictment  in  open  eourt;  otherwise  it  is 
void,  and  the  court  has  no  jurisdiction  to 
trv  the  accused. 

(a)  This  is  the  common-law  doctrine  and 
was  the  law  at  the  time  of  the  adoption  of 
the  Constitution. 

1  Chitty,  Crim.  Law,  324;  4  BL  Com. 
306;  1  Bishop,  New  Crim.  Proc.  |  869a; 
Thomp.  k  M.  Juries,  §  696 ;  Com.  v.  Cawood, 
2  Va.  Cas.  541;  State  v.  Heaton,  23  W.  Va. 
778;  White  v.  Com.  29  Gratt  824;  Sim- 
mons V.  Com.  89  Va.  156,  15  S.  E.  387; 
Price  ▼.  Com.  21  Gratt  846;  22  Cye.  210; 
Renegar  ▼.  United  States,  26  L.RJL.(NJ3.) 
683,  97  C.  C.  A.  172,  172  Fed.  646,  19  Ann. 
Cas.  1117;  Gardner  v.  People,  20  111.  430; 
Goodson  V.  State,  29  Fla.  511,  30  Am.  St 
Rep.  135,  10  So.  738. 

(b)  This  was  the  law  of  the  state  of 
North  Carolina. 

State  V.  Coz,  28  N.  C.  (6  Ired.  L.)  445; 
State  V.  Bordeaux,  93  N.  C.  563. 

(c)  It  was  the  law  of  North  Carolina  un- 
til the  year  1889,  when  a  statute  was  re- 
quired to  change  it 

(d)  The  crime  with  which  the  plaintiffs 
in  error  were  charged  is  that  of  conspiracy, 
under  U.  S.  Rev.  Stat  S  5440,  U.  S.  Comp 
Stat   1901,   p.  3676,  and   is   an  infamous 
crime. 

2  Fed.  Stat.  Anno.  247 ;  Mackin  v.  United 
SUtes,  117  U.  S.  348,  29  L.  ed.  909,  6  Sup. 
Ct.  Rep.  777;  Cooley,  Principles  of  Const 
Law,  818. 

(e)  Accordingly,  this  became  the  law  of 
the  Constitution  of  the  United  States  by 
adoption. 

Den  ex  dem.  Murray  v.  Hoboken  Land  k 
Improv.  Co.  18  How.  272,  276,  279,  15  L. 
ed.  372,   374,   376;    Hagar  v.  Reclamation 


the  practice  in  everv  state  where  the  institu- 
tion of  the  grand  jury  is  preserved.  Noth- 
ing is  more  clear  than  that  the  'established 
mode  of  procedure'  is  for  the  grand  jury 
to  make  its  presentments  publicly  in  open 
court  all  of  the  grand  jurors  being  present 
and  answering  to  their  names.  It  follows 
that  a  paper  purporting  to  be  an  indict- 
ment handed  by  tne  foreman  to  the  clerk 
when  the  court  is  not  in  session,  and  in 
the  absence  of  the  grand  jury,  is  no  indict- 
ment This  is  not  a  question  of  irregular- 
ity, but  of  substantive  law,  based  upon  the 
dmet  terms  of  the  constitutional  guaranty 
that  no  man  shall  be  *held  to  answer*  for 
an  infamous  offense  except  on  an  indict- 
ment by  a  grand  jury.  The  indictment— 
and  that  means,  of  course,  a  valid  indict- 
ment found  and  presented  according  to  the 
settled  ussge  ana  established  mode  of  pro- 
cedure— is  a  prerequisite  to  the  jurisdic- 
tion of  the  court  to  try  the  person  accused, 
—an  indispensable  condition  and  require- 
ment, the  absence  of  which  renders  the  pro- 
ceedings not  simply  voidable,  but  absolutely 
Toid." 


In  People  v.  Herrmans,  69  Misc.  303,  12.5 
N.  Y.  Supp.  143,  an  indictment  was  held 
not  to  have  been  legally  found  because  less 
than  sixteen  grand  jurors  (the  number 
made  necessary  by  law  for  the  transaction 
of  any  business)  were  present  in  court  at 
the  time  the  indictment  was  presented. 

But  it  is  not  essential  that  all  of  the 
f^nd  jurors  present  an  indictment  where 
it  is  presented  by  a  larger  number  than 
the  Constitution  requires  to  concur  in  an 
indictment  State  v.  Griggsby,  117  La. 
1046,  42  So.  497. 

Statutes  exist  in  some  jurisdictions  which 
require  that  indictments  be  presented  to 
the  court  by  the  foreman  in  the  presence  of 
the  grand  jurors.  Letcher  v.  State,  159  Ala. 
59,  48  So.  805,  17  Ann.  Cas.  716;  SUte  v. 
Quarles,  13  Idaho,  252,  89  Pac.  636. 

Generally,  as  to  necessity,  mode,  and  rec- 
ord of  bringing  indictment  into  court  see 
note  to  Renegar  v.  United  States,  26  lJr.A. 
(N.S.)  683. 


lit  V.  8. 


1*11.  BEEBBI  T.  UNITED  STATES. 

Dtat  N*.  108,  111   V.  B.  701,  707,  U  L  plea  in  tlwtemcnt,  tba  ancient  dlatineUn 

•d.  HI,  BTt,  4  Snp.  Ct.  Hep.  863;  Ex  parb  between  the  two  tiaving  been  ignored. 

Wall,  107  U.  S.  ees,  ess,  ZT  L.  ed.  SSE,  BreeM  t.  United  BUtM,  74  0.  0.  A.  SB8, 

SOZ,  2  Snp.  CL  Rep.  OSS;  Lowe  t.  Kanua,  148  Fed.  252. 

1«3  U.  S.  81-U,  41  L.  «d.  78-SO,  10  Snp  Btrietl;  Bpemking,  a  plea  baud  npon  tlia 

Ct.  Rep.  1031;  Lewis  *.  United  Statea,  14(  ground   tbat  no   vaUd   indictment   waa   ia 

U.  8.  370,  36  L.  ed.  1011,  IS  Sup.  Ct.  Eep.  court  ia  one  to  the  jariwlietion,  for  the  aa- 

IHi  Hopt  T.  Utah,  110  U.  S.  fi74,  S7S,  2S  cnaad  thenbj  denies  the  JariwUetion  of  tba 

L.  ad.  nt,  204,  4  Bup.  Ct.  Rep.  202,  4  Am.  court  to  try  him. 

Crim.  Rep.  417:   Schwab  v.  Berggren,  143  Starltie,  Orlm.  PL  p.  342. 

U.  8.  442,  38  U  ed.  218,  IE  Bop.  Ot.  Rep.  According  to  the  plain  temi  of  the  order 

6SBi    Cooley,   Const.   Law,   241;   McGehea,  of  the  court,  found  in  tbia  case,  tba  pUln- 

Dne  Proeeaa  of  I«w,  pp.  1,  Blj  Hallingei  tiSe  in  error  have  tbe  olear  right  to  moTe 

r.  DaTia,  140  U.  8.  314,  322,  SB  L.  ed.  080,  in  arreet   of   jndgment   on  account  of  the 

Ml,  II  Snp.  Ct  Bep.  lOS.  failure  of  tbe  grand  jury  to  present  tba  blU. 

(f)  And,  aeoordingly.  It  became  a  con-  Breese  v.  United  fitatea,  supra, 
atitutloaal  right  or  prlvil^e  of  the  accused  Tbe  trial  court  in  Its  discretion  would 
ta  be  plaeed  on  trial  onlj  after  an  indict-  have  the  right  to  permit  tba  second  pica  or 
meat  prcaentad  In  open  court  bj  at  least  motion  U>  be  niade,  either  as  a  new  motion 
twelve  of  tbe  grand  jurors.  or  by  waj  of  amendmenti  and  liaving  dona 

(g)  A  North  Carolina  statute  could  not  so  In  this  case,  and  having  found  the  facts 
affect  Federal  constitutional  law  nor  the  tharein  raised,  and  having  decided  as  a  mat- 
oonstitntional  prlvilt^  of  the  accused.  ter  ot  law  upon  thoae  facts  that  the  io- 

Brwin    v.    United    Btates,    2    L.R.AI    229,  dietment    was    valid,    the    question    as    t« 

17  Fed.  48B;  Trafton  v.  United  States,  7S  whether  It  waa  proper  to  consider  the  ptdnto 

C.  0.  A.  79,  147  Fed.  S14:  United  States  v.  so  raised  has  been  foreclosed;  and  the  oa^ 

Reid,  12  How.  SOI,  13  L.  ed.  1023;  Logan  question    left   for   the   appellate   eonrt   at 

V.  United  Btates,  144  U.  S.  203,  200,  30  L.  this  time  to  determine  is  whether  or  not,  on 

ed.  429,  442,  12  Sup.  Ct.  Hep.  fll7;  Martin  tba  facts  found,  tbe  indictment  as  a  mat- 

V.  Hunter,  1  Wheat.  304,  303,  4  L.  cd.  07,  ter  of  law  was  valid. 

Ill;  U'Cnlloeb  v.  Uaryland.  4  Wheat.  810,  SUto  t.  Baaon,   70  N.  C.  88;   Btata  r. 

4  L.  ed.  S70.  Jones,  B8  N.  C.  071;  SUte  v.  Sheppard,  07 

(b)   Tbe  failnn  of  tbe  grand  Jut;  aa  a  N.  G.  401,  1  8.  E.  870;  8tal«  v.  Uillar,  100 

body  to  return  the  indictment  was  not  "a  N.  C.  843,  6  8.  E.  B28;  SUta  v.  Oardner, 

matter  of   form  only,"  to  be  cured  by  U.  104  N.  C.  730,  10  8.  B.  14S;  Hills  v.  State, 

8.   Rev.  Stat  I   102S,  U.  S.   Comp.   SUt  70  Md.  277,  28  Atl.  220;   Com.  v.  Smith, 

1901,  p.  720;   nor  could  any  waiver  of  ae-  102   Uass.    608,   SB   N.   E.   Ill;    Mentor  T. 

cnsed   affect   their  eonstitutional  right,   or  People,  30  Mich.  01;  People  v.  Jndson,  11 

confer  jurisdiction  upon  the  eonrt  Daly,  47;  Com.  t.  Ramsej,  1  Brawst  (Pa.) 

United  States  v.  Oale.  109  U.  B.  88,  ET  422;  Richard*  v.  Com.  Bl  Ta.  110. 

L.ed.867,8Bup.CtRep.l;J^,  Indict-  A„i,Unt     Attonay     Oeneral     DanlBcm 

mant^  |  Slj  Bi  parte  McCTusky,  40  Fed.  ,^^  ^he  eaus^  and,  with  Mr.  Louis  0. 

;l;-^^?'-7"«   «    .    ™^„  ™  rV..  Blwell.  filed  a  brief  for  tbe  United  SUtas: 

IVS.)  «W,  07  a  C.  A.  1«.  lTf^«d-  MB,  y,^  ;^      ^  u.e  fart  that  th.  local  sUta 


19  Ann.  Caa.  1117;  LewU  t.  United  6tat«a, 


prartice  is  not  binding  on  the  Federal  oourta 


148  V.  a  S70,  Sfl  L.  ad.  1011.  13  Snp.  Ct  ["„  „i„,„.i   ^.^.^  ^t  it  Is  a  matter  to 

Rep.   ISO;    Hopt  T.   Utah,    110   U.   B.   B74,  ,hieh  weight  may  properly  be  given  (Unit- 

878,  28  U  ed.  2«2,  e«4,  4  Bnp.  Ct  Bep.  202,  g^  gUtes  v.  Richardson,  28  Fed.  BS),  and 

4  Am.  Crim.  Bep.  417.  i  court  ot  first  instance  which  adopts  it 

A  motion  or  plea  of  tha  character  men-  ihould  not  be  lightly  reversed  merely  be- 

tiased  in  the  second  question  certified   by  iause  tbe  bulk  of  other  itatca  still  eontlntie 

tha  eonrt  may  be  made  at  any  time  before  to  follow  the  ancient  English  practice. 
tba  accused  ia  required  to  plead  in  bar.  Especially  ia   It  desirable  to  allow  thla 

Crowley  T.  United  States,  194  U.  8.  482,  latitude  in  adaptation  of  tbe  Federal  dis- 

4S  L.  ad.  107T,  S4  Snp.  Ct  Rep.  731;  He-  trirt  practies   to  the  local  stata  pracUoN 

Qninen  t.  State,  8  Smedca  t  H.  087;   12  where,  as  here,  tha  historical  reasons  for 

Cye^  S57.  Lhe  old  English  practice  have  substantially 

While  in  the  eertlllcate  the  court  below  lisappeared. 
rsfen  to  the  pleading  as  a  motion  to  quash,        Danforth  v.   Btate,  78  Oa.  820,  88  Am. 

Ih*  point  waa  made  In  tbe  trial  court  by  Etep.  4B0;  Frishie  v.  United  States,  157  U. 

plea    in    abatement;    although,    under    the  9.  IBO,  30  L.  ed.  807,  IS  Bup.  Ct  Bep.  688. 
piaetiee   prevailing   in   the   trial    court   a       The  objection  doea  not  gp  to  &a  \ftfti&\«- 

■otion  to  qnaah  wonld  have  ajDounted  to  a  tioB,  but  U  puiel}  t(idtn\«k^  kbA  \m«V<«c 
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■o  prejudiee  to  the  defendant.  It  ii  there- 
fore no  ground  for  quAshing  the  indictment^ 
eepeeially  in  view  of  the  proriiions  of  U. 
8.  Rer.  Stat.  |  1026,  U.  S.  Comp.  SUt.  1001, 
p.  720. 

Friable  t.  United  States,  167  U.  S.  160, 
69  Lw  ed.  667,  16  Sup.  Ct  Rep.  686;  Gaha 
▼.  United  States,  162  U.  S.  211,  221,  88 
L.  ed.  416,  419,  14  Sup.  Ct.  Rep.  613; 
Bram  t.  United  SUtes,  168  U.  S.  632,  666- 
668,  42  L.  ed.  668,  681,  682,  18  Sup.  Ct. 
Rep.  183,  10  Am.  Crim.  Rep.  647;  Led- 
better  ▼.  United  States,  47  C.  C.  A.  191,  108 
Fed.  62;  United  States  y.  Clark,  46  Fed. 
638;  United  States  y.  Bomemann,  36  Fed. 
824;  United  SUtes  t.  MoUoj,  31  Fed.  19; 
Crowley  y.  United  SUtes,  194  U.  S.  461, 
48  Lb  ed.  1076,  24  Sup.  Ct.  Rep.  731;  Rodri- 
guez Y.  United  SUtes,  198  U.  S.  166,  49  L. 
ed.  994,  26  Sup.  Ct.  Rep.  617 ;  United  States 
T.  McKee,  4  Dill.  10,  Fed.  Cas.  No.  1 6,687 ; 
United  SUtes  y.  Cobban,  127  Fed.  716; 
United  SUtes  y.  Benson,  31  Fed.  896; 
United  SUtes  y.  Tuska,  14  Blatchf.  6,  Fed. 
Cas.  No.  16,660;  United  States  y.  Ewan, 
40  Fed.  463;  Miller  y.  Texas,  163  U.  S. 
636,  637,  38  L.  ed.  812,  813,  14  Sup.  Ct. 
Rep.  874;  United  SUtes  y.  Terry,  39  Fed. 
364;  Texas  k  P.  R.  Co.  y.  Kirk,  111  U.  S. 
486,  28  L.  ed.  481,  4  Sup.  Ct.  Rep.  600; 
Long  y.  Farmers'  SUte  Bank,  9  LJI.A. 
(NJS.)  686,  77  C.  C.  A.  638,  147  Fed.  362; 
Alaska  United  €k>ld  Min.  Co.  y.  Keating, 
63  C.  C.  A.  666,  116  Fed.  661;  Townsend  y. 
Jemison,  7  How.  706,  719,  12  L.  ed.  880, 
886 ;  Linder  y.  Lewis,  1  Fed.  380. 

It  would  be  queer  indeed  for  a  eourt  of 
equity  U  destroy  an  indictment  merely  be- 
cause a  precaution,  inUnded  solely  to  pre- 
yent  the  destruction,  had  been  omitUd. 
That  would  be  for  the  court  to  use  the  form 
for  the  oyerwhelming  of  the  substance,  and 
thereby  greatly  to  "enhance  the  abuses  of 
criminal  practice." 

Holt  y.  United  SUtes,  218  U.  a  245,  64 
L.  ed.  1021,  31  Sup.  Ct.  Rep.  2,  20  Ann. 
Cas.  1138. 

Irrespectiye,  howeyer,  of  the  proyisiona 
of  U.  &  Rey.  SUt.  |  1026,  U.  S.  Comp.  SUt. 
1901,  p.  720,  the  motion  to  quash  was  prop- 
erly denied  under  the  thoroughly  estab- 
lished general  rule  that  such  motions  must 
show  some  real  prejudice  to  the  defendant. 

Agnew  y.  United  SUtes,  166  U.  S.  36, 
44,  41  L.  ed.  624,  627,  17  Sup.  Ct.  Rep. 
236;  Mclnemey  y.  United  SUtes,  77  C.  C. 
A.  411, 147  Fed.  183;  United  SUtes  y.  Gale, 
109  U.  S.  66,  27  L.  ed.  867,  3  Sup.  Ct  Rep. 
1;  United  SUtes  y.  Tallman,  10  Blatchf. 
28,  Fed.  Cas.  No.  16,429;  United  SUtes  v. 
Reed,  2  Blatchf.  449,  Fed.  Cas.  No.  16,134; 
6UU  y.  Mellor,  13  R.  I.  666;  Cox  y.  Peo- 
ple, 80  N.  T.  600;  People  y.  Petrea,  92  N. 
JZ  J4S;  Simte  r.  Meriens,  14  Mo.  94;  Wau- 


kon-chaw-neek-kaw  y.  United  States,  Ifor- 
ris  (Iowa)  336;  Danforth  y.  SUte,  76  Ga. 
620,  68  Am.  Rep.  480. 

Renigar  y.  United  SUtes,  26  L.R,A. 
(N.S.)  683,  97  C.  C.  A.  172,  172  Fed.  646, 
19  Ann.  Caa.  1117,  and  Angle  y.  United 
SUtes,  97  C.  0.  A.  184,  172  Fed.  668,  de- 
cided by  the  court  below,  might  with  some 
plausibility  be  deemed  to  haye  inyoWed  a 
jurisdictional  question  because  the  indict- 
menU  there  were  not  presented  to  the  court, 
but  to  the  clerk.  Eyen  those  cases  seem  to 
us  unsound,  because  in  fact  and  substance 
the  indictmenU  did  reach  the  court,  the 
clerk  receiving  them  officially  on  iU  behalf 
and  placing  tiiem  in  iU  files.  A  similf.r 
line  of  argument  was  advanced  in  Bryan 
y.  Ker,  222  U.  S.  107,  66  L.  ed.  114,  32 
Sup.  Ct.  Rep.  26,  where  it  was  urged  that 
a  writ  under  which  a  marshal  had  seised  <% 
vessel  was  absolutely  void,  because  it  hail 
been  issued  not  by  the  clerk  of  the  oourf^ 
but  by  an  unofficial  person  (pp.  112,  113). 
The  (fourt  looked  through  U  the  substanei 
of  the  transaction,  which  was  that  the  writ 
had  issued  from  the  office  of  the  clerk  under 
the  authority  of  the  clerk,  and  bore  tKt 
seal  of  the  court,  and  therefore  was  not 
void,  but  at  most  voidable. 

Also  especially  pertinent  from  this  point 
of  view  are  Kaizo  v.  Henry,  211  U.  S.  146, 
149,  63  L.  ed.  126,  126,  29  Sup.  Ct.  Rep. 
41,  and  Harlan  v.  McGourin,  218  U.  S. 
442,  451,  64  L.  ed.  1101,  1106,  31  Sup.  Ct 
Rep.  44,  21  Ann.  Cas.  849,  where  the  eourt 
held  that  disqualification  of  grand  jurors 
was  not  a  defect  going  to  the  jurisdiction 
of  the  trial  court;  and  United  SUtes  v. 
McKee,  4  Dill.  9,  Fed.  Cas.  No.  16,687, 
where  Judge  Dillon  and  Judge  Treat  denied 
a  motion  in  arrest  of  judgment,  based  upMi 
the  contention  that  the  circuit  court  was 
without  jurisdiction  because  it  had  tried 
the  defendant,  not  on  the  original  indict- 
ment, but  on  a  certified  copy  thereof  which 
had  been  remitted  from  the  district  court 

The  motion  to  quash  was  made  too  latn. 

United  SUtes  v.  Breese,  172  Fed.  769; 
Agnew  v.  United  States,  165  U.  S.  36,  41, 
46,  41  L.  ed.  624,  627,  628,  17  Sup.  Ct.  Re^ 
236;  Hyde  v.  United  SUtes,  226  U.  S.  347, 
373,  66  L.  ed.  1114,  1128,  32  Sup.  Ct  Rep. 
793;  Lowdon  v.  United  SUtes,  79  C.  C.  A. 
361,  149  Fed.  673;  Mclnemey  v.  United 
SUUs,  77  C.  C.  A.  411,  147  Fed.  183; 
United  SUtes  v.  Gale,  109  U.  S.  66,  27  L. 
ed.  857,  3  Sup.  Ct  Rep.  1 ;  Kerr  y.  SUte^ 
36  Ohio  St  623,  Jinks  v.  SUte,  6  Tex.  App. 
68;  Caldwell  v.  SUU,  41  Tex.  86;  Douglass 
V.  SUte,  8  Tex.  App.  629;  SUU  v.  Mann, 
83  Mo.  692;  Patterson  v.  Com.  86  Ky.  313, 
5  S.  W.  387;  Ex  parU  Winston,  62  Ala. 
421;  1  Bishop,  Crim.  Proc.  S  886;  12  (^ 
766;   SUU  y.  licdford,  133  N.  C.  714,  46 

%%%  U.  8. 


mt.                                        BBKBW  T.  UNITXD  STATES.  Y-lft 

B.  X.  tU;  Powm  T.  DDitod  State*,  22S  U.  a  new  trial  had  bMB  mad*  on  tba  mm 

8.  30a,  aiS,  S6  L.  cd.  448,  452,  12  Sop.  Ct.  ground  aa  abcm,  and  onrrulad,  thtj  w»n 

Bap.  SBl;  Ba  WUMh,  140  U.  S.  B7B,  3fi  L.  aaiteoced.    ITS  Fed.  708.    Tha  quaatlon  ia 

ad.  SIS,   II  8np.   Ct  Rep.   870;    Garter  v.  trliether   tba    laat-menUoiied   plea   and   mo- 

Tazu,  177   U.   B.  442,   44  Lk   ed.  B8S,  20  tioaa  ihould  have  been  inatained.  . 

Snp.  CL  Kep.  087;  Re  Lane,  13S  U.  8.  443,  The   facta  are   "^hat  mora  than   twalra 

M  L.  ad.  KIB,  10  Sup.  Ct.  Rep.  700;  State  grand  juron  voted  to  And  the  indictmaiit 

T.  Glbaon,  SO  La.  Ann.  23,  23  So.  320.  ■  true  bill.    That  «b«n  thia  action  had  bean 

If  the  oideT  of  the  Mart  waa  reallj  in-  taken,  the  grand  JnT;  waa  in  aeaaion  in  a 

tandad  to  ralieve  the  defendant  from  the  room  adjoining  the  eonrt  room,  on  the  laaM 

rnlea  of  Uw  MlAbliahed  for  imperative  rea-  floor,  with  a  door  opening   into  tba  eonrt 

aeni  of  pnbUe  policy,  the  order  wai  berond  room.     The   foreman   left  the   grand   jurj. 

Urn  power  irf  the  court  and  Toid.  went  into  the  eonrt  room  with  the  bill  ti 

Kalae7  v.  Forajth,  21  How.  86,  10  L.  od.  indictment,  and  handed  it  to  Jbdge  Pnmell, 

»;   1  Blahop,  Qrira.  Proc  |  IM;  Murphj  the   preaiding  judge,  in   penon,   the  jndga 

T.  People.  8  Colo.  147 ;  Spencer  i.  BUte^  34  *»«lng  then  on  the  beneh  and  the  court  opaa, 

llBK.  Crim.  Sep.  238,  SO  S.  W,  48,  32  B.  W.  and  that  the  judge  lo<d[ed  over  the  indlet- 

CM;  Ba  Brown,  98  C  C.  A.  211,  174  Fed.  '"•nt  and  handed  it  to  the  cleric  in  open 

3J0;  Bpaulding  v.  Hill,  US  Ky.  1,  72  B.  W.  eonrt,  and  that  the  foiaman  than  raturued 

M7;  Whiake;  Caaei,  OS  V.  S.  594,  2S  L.  to  the  grand  Jury  room  and  prooeaded  with 

aJ.  390;    United   BUtea  v.   Hint,   35   Fed.  the  hniineM  of  the  grand   Jury  there  aa. 

tri;  Qoaenan  t.  Oklahoma,  100  U.  8.  548,  aembled;  that  the  grand  jury  did  not  ae- 

882.  4T  L.  ed.  117B,  1178,  23  Sup.  Ct.  Bep.  <»mp»i>7  Mm  when  ha  brought  tba  bill  of 

)^_  iadietmaat  into  the  court  room  and  handed 

lia  objection  dM  not  lurvlTa  the  flrat  ft  to  tha  court."    The  mode  of  proceeding 

BaatioB  to  qnaah.  w**  the  same  aa  that  prcaeribed  by  tba  lawa 

People  V.  Straneh,  103  111.  App.  5S4.  "*  North  Carolina.     The  clerk  filed  •thB[t 
indictment  and   made  the  following  entry: 

Mr.  IM^  Home.  d.Uv.nd  lb,  opto-  ',™<^  S"?" '■  "?■  "'^■7':  ^  J"" 

ka  of  Um  eonrt:  load,  end  J.   B.  Dlaunon,  Indct.;     Cod- 

TUe   Mee   eomee   here   on    e   eertlfleote  •P'***?  "d  embeulement,  Oct.    Term,  1807. 

wUeb  ur  K  "»»ed  op  u  follon:    The  'f  '™  ""■„•':  "•  •"'"■  '"V"^'     '' 

deteoduU  .ere  iodleted  lo  H97  oodn  Kev.  «»  oho..-«iUll.d  eooee  11 1,  ordered  hj  lb. 

But  I   SMO,  U.   B.  Comp    Stat.   1901    p  """*>  "I""  motion  ol  the  dletrlct  .ttor- 

M76.  for  .  eoneplmer  to  embeule  food,  of  "•?■  **•*  t''*  ■•''•  •»"«■  together  with  M 

.  Botionml  Uak.    In  the  followion  term,  on  the  poper.  th.relo,  be  truieferred  to  Aehe- 

Hormnha   «,   1M7,   lb.j   wer.  ordered   te  «>e,  to  he  there  tried  .t  the  n«it  term  .1 

pind,  ud  plended  not  jnUt7i  bat  the  oi-  ""  "'''  """''  <"  »"  '"'''  "  ""  ^  "'"■ 

in  provided  thnt  the  pie.  ehould  not  "pre-  *"7  m  November  nert. 

eat  tbeli  takini  .dniita(e  npon  motion  In  ,  Bte  qneetione  .re  eertiJed,  whloh  .re  hi- 

ureet  of  |tid(ment,  or  on  moUon  lor  .  new  «'"''•'  *»  P"""'  I"  '^"  wbjther.  In  the 

Irinl.  of  nU  Button  ud  thino.  which  conld  oircnmetaooe.  «Ut«i,  the  indictment  abonld 

tetaonodruUteof  bjmoUooloimubor  l»"    J»"    q«uh«it    It    1.    ™oo,h    to 

•)demorreTiOponmoUonlo.rr.MoI-JudE-  "'  ""'  "  *"  "'  "P'*""  'l"'  """" 

nnl  n  for  .  nn  trtal,  .11  neb  m.tler.  Indictment  wu  not  void,  ud  th.t  U  there 

ud  Uilnie  ebdl  be  beord  ud  determined  ""  »"  "Jthinj  in  the  objeetlon  te  It, 

M  if  Um  iUN  were  being  beord  npon  mo-  *•*"  P'»»  "•*  motion  come  too  Ute- 

IJon  te  qnub  or  demorrer."    After  the  tri.1  "•  '"  "<*  "l"''  »  ■•of"'!  to  dl«n" 

•I  uotber  cue,  thU  one  wu  ctl.d  lor  tri.l  >?•  oontention  th.t  the  Ith  Amendment  te 

n*  the  Hm  torn,  1B08.  The  defendnote  then  *'>''  Conititntion  requite,  the  tedictment  te 

plonded  in  .bitoment  ud  mor.d  te  qnuh  !»  prewnted  by  tb.  grud  jury  in  .  bodp, 

on  the  (round  ol  the  diequ.lUctlon  of  three  °'  "■"  "elr  f.liur.  eo  te  pneent  it  (oa  te 

(nod  ]nror.,bnt  the  pie.  ud  motioo  were  the  lurb«liction  of  the  eonrt.     See  I«lio 

•ol  molnUlnod  b,  th.  f«te.    17!  F«l   711.  „.  i.    ,nch    u    indictment    d»oIotei; 

no  COM  wu  put  down  for  trl.1  .g.in  on  void? 

Job.  21, 1MB.    The  defend.nta  .g.in  plead-  s.  should  aneh  indictment  ba  qnubed  on 

•d  in  ebetement  .nd  moved  te  qnuh  on  the  motion  of  the  defend.nta,  Ural  made  after 

gronnd  thnt  the  foremen  of  the  grood  jury  the  expiration  of  the  tarm  at  which  the  in- 

Wlvered  the  Indictment  te  the  judge  dur-  dictmant  wu  found,  and  after  the  fln.1  dU- 

b^  th.  eeuion  of  the  court,  but  In  tba  ah-  '^f,  "I  "j  «"»J  I'T  "".""'' a*?"' ,f 
S.  of  te.  ^  ^d  Jurota.    Th.  «,ur.  ,  IS/r^Vte 'q'^t  'p'teaeriru^d' 

4nlad  tha  plea  and  overruled  the  motion,  indietmentt 

A  jwy  waa  awom,  the  defendanto  wore  tried  3.  should  lueh  \a4\rt,m«A  \i*  (^aufciA  « 

*ad  found   ralttv.   mnd  Aftsr  a  maHmt    fur  '_a4I_-    _«  «v.   .i.i«.a._a.     a_k    iia.>A>  kW 
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▼.  Hairy,  211  U.  S.  146,  140,  63  L.  ed.  126, 
126,  20  Sup.  Ct.  Rep.  41;  Harlan  t.  Mo- 
Gkmrin,  218  U.  S  442,  451,  64  L.  ed.  1101, 
1106,  81  Sup.  Ct  Rep.  44,  2  Ann.  Cae.  840 ; 
United  States  ▼.  McKee,  4  Dill.  1,  0,  Fed. 
Gas.  No.  15,687.  The  reasone  for  the  re- 
quirement, if  they  ever  were  very  strong, 
have  dieappeared,  at  least  in  part,  and  we 
have  no  doubt  that  Congress,  like  the  state 
of  North  Carolina,  oould  have  done  away 
with  it,  if  it  had  seen  fit  to  do  so  in- 
stead of  remaining  silent.  See  Danforth  y. 
Georgia,  76  Ga.  614,  620,  621,  68  Am.  Rep. 
480;  United  States  y.  Butler,  1  Hughes, 
467,  461,  Fed.  Cas.  No.  14,700;  Frisbie  y. 
United  SUtes,  167  U.  S.  160,  163,  30  L. 
ed.  657,  668,  16  Sup.  Ct.  Rep.  586.  But  it 
would  be  going  far  to  say  that  the  record 
does  not  import  an  indictment  duly  pre- 
sented and  "publicly  delivered  into  court" 
(4  BL  Com.  306),  or  that  on  the  findings 
the  indictment  was  not  duly  presented  in 
fact,  even  according  to  the  supposed  rule 
requiring  the  presence  of  all  the  grand 
Jurors.  It  appears  by  a  certified  plan  that 
they  eould  have  seen  the  foreman's  actions, 
If  they  desired,  from  at  least  a  part  of  the 
room  where  they  were.  It  fairly  is  implied 
that  they  knew  what  the  foreman  was  about. 
We  may  compare  the  decisions  as  to  the 
witnessing  of  wills.  Riggs  t.  Riggs,  135 
ll]*Mass.  238,  46  Am.  Rep.  464;  Mendell 
y.  Dunbar,  160  Mass.  74,  61  Am.  St.  Rep. 
977,  47  N.  E.  402. 

At  all  events,  objections  of  this  sort  are 
not  to  be  favored  when  no  prejudice  to  the 
defendants  is  shown;  and  on  the  contrary, 
the  fact  that  the  indictment  was  found  and 
presented  to  the  court  is  not  disputed.  As 
the  defendants  had  no  constitutional  right 
to  the  presence  of  the  grand  jury,  they  were 
bound  to  take  the  first  opportunity  in  their 
power  to  object  to  its  absence,  and  by  their  1 


failure  to  do  so,  as  heretofore  set  forth, 
they  lost  whatever  rights  they  may  have 
had.  United  States  v.  Gale,  100  U.  S.  66, 
27  L.  ed.  857,  3  Sup.  Ct.  Rep.  1;  Agnew  v« 
United  SUtes,  165  U.  S.  36,  44,  41  L.  ed. 
624,  627,  17  Sup.  Ct.  Rep.  235;  Hyde  v. 
United  SUtes,  225  U.  S.  847,  373,  56  L. 
ed.  1114,  1128,  82  Sup.  Ct.  Rep.  703.  The 
rule  is  implied  in  Crowley  v.  United  SUtes, 
104  U.  S.  461,  474,  48  L.  ed.  1075,  1081,  24 
Sup.  Ct.  Rep.  731,  cited  by  the  defendants. 
See  also  Rodriguez  v.  United  SUtes,  108 
U.  S.  156,  164,  40  L.  ed.  004,  007,  26  Sup. 
Ct.  Rep.  617.  The  order  made  by  the  coiiii» 
saving  righU,  created  no  new  ones,  and  the 
right  to  this  plea  was  lost  irrespective  of 
the  plea  of  not  guilty,  entered  in  pursuance 
of  the  order  of  the  court.  In  the  first  plea 
it  was  admitted  that  the  grand  jury  "re- 
turned the  said  bill  of  indictment  into  court 
as  a  true  bill." 

The  same  result  follows  from  Rev.  SUt. 
I  1025,  U.  S.  Comp.  SUt.  1001,  p.  720,  pro- 
viding that  no  indictment  presented  by  a 
grand  jury  shall  be  deemed  insufficient  nor 
the  trial,  judgment,  or  other  proceeding 
thereon  be  affected  by  any  defect  in  matter 
of  form  only,  which  shall  not  tend  te  the 
prejudice  of  the  defendant.  As  we  already 
have  intimated,  this  indictment  was  pre- 
sented in  fact  by  the  grand  jury,  and  the 
defect,  if  any,  was  a  defect  in  the  matter 
of  form  only.  The  section  should  be  con- 
strued to  apply  to  the  case  (see  Crowley  v. 
United  SUtes,  104  U.  S.  461,  474,  48  L. 
ed.  1075,  1081,  24  Sup.  Ct  Rep.  781;  Rod- 
riguez V.  United  SUtes,  108  U.  S.  156,  166, 
40  L.  ed.  004,  007,  25  Sup.  Ct  Rep.  617; 
United  SUtes  v.  Molloy,  81  Fed.  10,  23), 
and,  even  if  it  did  not,  it  indicates  a  policy 
favoring  the  conclusion  previously  expressed 
that  the  objection  had  been  waived.  We 
answer  the  first  and  sixth  questions,  "No.* 


the  expiration  of  the  term  at  which  the  in- 
dictment was  found,  and  after  the  final 
discharge  of  the  grand  jury  which  found  it, 
and  after  the  overruling  of  an  earlier  veri- 
fied motion  to  quash,  made  by  the  defend- 
ante  on  other  grounds,  in  which  said  earlier 
motion  to  quash  they  had  alleged  that  said 
indictment  had  been  duly  returned  into 
open  court  by  the  grand  jury,  said  second 
motion  to  quash  having  been  made  before 
the  defendante  had  otherwise  pleaded  to 
the  indictment  f 

4.  Should  such  indictment  be  quashed  on 
motion  of  the  defendante,  first  made  after 
the  expiration  of  the  term  at  which  the  in- 
dictment was  found,  and  after  the  final  dis- 
eharge  of  tiie  grand  jury  which  found  it, 
and  after  the  defendante  had  pleaded  not 

E"^   to   such   indictment,   but   before   a 
was  sworn  upon  the  iMue  joined  upon 
pleaf 
6.  Would  the  defendante  be  entitled  to 


have  judgment  arrested  upon  a  verdict  of 
guilty,  returned  upon  such  indictment? 

6.  Would  defendants,  who  had  pleaded 
not  guilty  to  such  an  indictment  under  as 
order  of  court,  by  the  terms  of  which  such 
plea  of  not  guilty  should  not  operate  or 
have  the  effect  to  prevent  their  taking  ad- 
vantage, upon  motion  in  arrest  of  judg- 
ment or  on  motion  for  a  new  trial,  of  all 
matters  and  things  which  could  be  taken 
advantage  of  by  motion  to  quash  or  de- 
murrer, be  entitled  to  have  such  indictment 
quashed  on  motion  made  by  them  after  the 
expiration  of  the  term  at  which  the  indict- 
ment had  been  found,  and  after  the  final 
discharge  of  the  grand  jury  which  found  it. 
and  after  the  denial  by  the  court  of  a  previ- 
ous motion  to  quash,  made  by  the  defend* 
ante  on  other  grounds,  in  which  first  mo* 
tion  to  quash  they  had  alleged  that  said 
indictment  had  been  duly  returned  into 
open  court  by  the  grand  juryf 
^  ^         o  M«  U.  8. 
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19]  •MGR.  JEREMIAH  J.  HARTY,  Appt. 
and  Plff.  in  Err., 

V. 

MUNICIPALITY  OF  VICTORIA. 
(See  S.  C.  Reporter's  ed.  12-14.) 

Appeal  — mode  of  review. 

1.  Writ  of  error,  and  not  appeal,  is  the 
only  method  by  which  a  review  may  be  had 
in  the  Federal  Supreme  Court  of  a  judg- 
ment of  the  supreme  court  of  the  Philippine 
Islands  in  favor  of  a  municipality  in  a  suit 
brought  against  it  to  recover  a  tract  of  land 
which  is  declared  by  that  court  to  consti- 
tute the  public  square  or  plaza  of  the  town, 
devoted  to  public  uses,  since  such  suit  is 
like  an  ordinary  action  at  law. 

[For  other  cases,  see  Appeal  and  Error,  II.  b, 
in  Digest  Sap.  Ct.  1908.1 

Appeal  —  amount  In  dispute. 

2.  The  value  of  the  real  estate  in  con- 
troversy in  a  suit  brought  by  the  arch- 
bishop of  Manila  to  recover  a  square  in  the 
municipality  of  Victoria,  in  which  stand  a 
church  and  its  parish  house,  is  not  shown 
to  exceed  $25,000,  so  as  to  sustain  a  writ 
of  error  from  the  Federal  Supreme  Court 
to  the  supreme  court  of  the  Philippine  Is* 
lands  to  review  a  judgment  holding  tlie  land 
not  occupied  by  the  buildings  to  constitute 
the  public  square,  the  value  of  which  in 
itself,  it  is  admitted,  does  not  exceed  that 
sum,  by  affidavits  which  proceed  upon  the 
theory  that  the  church  edifices,  valued  at 
$30,000,  are  deprived  of  free  egress  and 
ingress  by  the  decision. 

(For  other  cases,  see  Appeal  and  Brror,  I.  f, 
in  Digest  Bap.  Ct.  1008.] 

Appenl  — rerlew  of  facts. 

3.  A  writ  of  error  from  the  Federal  Su- 
preme Court  to  the  supreme  court  of  the 
Philippine  Islands  to  review  a  judgment 
in  favor  of  the  municipality  in  a  suit 
brought  against  it  to  recover  a  parcel  of 
ground  which  is  declared  by  that  court  to 
constitute  the  public  square  or  plaza  of  the 
town,  devoted  to  public  uses,  must  be  dis- 
missed where  the  evidence  is  contradictory 
and  there  is  no  question  of  law  involved. 
fFor  other  cases,  see  Appenl  and  Error,   III. 

d,  6,  Id  Digest  Sop.  Ct.  1008.] 

[No.   13.] 

Argued  October  30,  1912.     Decided  Novem- 
ber  11,   1912. 

APPEAL  from  and  in  error  to  the 
Supreme  Court  of  the  Philippine  Is- 
lands to  review  a  judgment  which,  reversing 
the  judgment  of  the  Court  of  First  Instance 
of  Tarlac,  in  a  suit  brought  by  the  arch- 
bishop of  Manila  to  recover  a  square  in  the 
municipality  of  Victoria,  in  which  stand  a 

NoTB. — ^Aa  to  appellate  jurisdiction  of 
Federal  Supreme  Court  over  supreme  couri 
of  Philippine  Islands — see  note  to  Martinez 
T.  International  Bkg.  Corp.  56  L.  ed.  U.  8. 
438. 
B7  Jj.  ed. 


church  and  its  parish  house,  held  that  the  • 
land  occupied  by  the  buildings  constituted 
the  public  square  or  plaza  of  the  town,  de- 
voted to  public  uses.     Dismissed. 

See  same  case  below,  13  Philippine,  152. 

The  facts  are  stated  in  the  opinion. 

Mr.  Frederic  R.  Coudert  argued  the 
cause  and,  with  Mr.  Henry  W.  Van  Dyke, 
filed  a  brief  for  appellant  and  plaintiff  in 
error. 

Mr.  Felix  Frankfurter  argued  the  cause 
and  filed  a  brief  for  appellee  and  defendant 
in  error: 

The  value  of  the  land  involved  in  this 
action  docs  not  exceed  $25,000,  and  the  case 
should  therefore  be  dismissed. 

Enriquez  v.  Enriquez,  222  U.  8.  123,  56 
L.  ed.  122,  32  Sup.  Ct.  Rep.  62;  Enriquez 
v.  Enriquez,  222  U.  S.  127,  56  L.  ed.  124, 
32  Sup.  Ct.  Rep.  64. 

In  any  event  tlie  appeal  must  be  dis- 
missed. The  case  is  reviewable  only  by 
writ  of  error,  and  the  disposition  of  ques- 
tions of  fact  by  the  court  below  is  not  open 
to  consideration  here. 

Carifio  v.  Philippine  Islands,  212  U.  S. 
449,  53  L.  ed.  594,  29  Sup.  Ct.  Rep.  334; 
Tiglao  V.  Philippine  Islands,  215  U.  S.  410, 
54  L.  ed.  257,  30  Sup.  Ct  Rep.  129;  Jover 
y  Costas  v.  Philippine  Islands,  221  U.  S. 
623,  635,  65  L.  ed.  884,  890,  31  Sup.  Ct. 
Rep.  664;  Santos  v.  Holy  Roman  Catholic 
A  Apostolic  Church,  212*  U.  S.  463,  53  L. 
ed.  599,  29  Sup.  Ct.  Rep.  338;  Ker  &  Co. 
V.  Couden,  223  U.  S.  268,  56  L.  ed.  432  32 
Sup.  Ct.  Rep.  284. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  suit  was  brought  by  the  Archbisliop 
of  Manila  to  recover  a  square  in  the  munic- 
ipality of  Victoria.  The  church  of  the  town 
and  its  parish  house  stand  in  this  square, 
and  they  are  admitted  to  be  church  prop- 
erty, but  the  land  not  occupied  by  them 
was  declared  by  the  supreme  court  to  con- 
stitute the  public  square  or  plaza  *of  the[  1 S 
town,  devoted  to  public  uses.  The  plaintiff 
brought  a  writ  of  error  and  appealed.  The 
appeal  must  be  dismissed.  Jover  y  Costas 
v.  Philippine  Islands,  221  U.  S.  623,  635.  55 
L.  ed.  884,  890^  31  Sup.  Ct.  Rep.  664;  Carifio 
v.  Philippine  Islands,  212  U.  S.  449,  456,  53 
L.  ed.  594,  595,  29  Sup.  Ct.  Rep.  334.  The 
suit  is  like  an  ordinary  action  at  law,  and 
can  be  brought  to  this  court  only  by  writ  of 
error,  as  was  done  in  Santos  v.  Holy 
Roman  Catholic  A  Apostolic  Church,  212 
U.  S.  463,  53  L.  ed.  599,  29  Sup.  Ct.  Rep. 
338,  and  Ker  A  Co.  v.  Couden,  223  U.  S. 
268,  56  L.  ed.  432,  32  Sup.  Ct.  Rep.  284. 

There  is  a  moUon  to  d\%m\%%  \.\i^  ^mW.  q\ 
error  alio,  on  the  srouivd  tVisA.  Wv^  N«\>\e  ^\ 


.«,  14                        8UPREUB  COURT  Or  THE  UNITED  STATES.  OOT.  tnot. 

•   tlM    resl    Mtate    In    controversj    doe*    not  '  liab  ivitch  eonneetioiu  with  raob  linM  Ml 

•zcMd  92S,000.    Affldavita  to  tb>t  effect  are  MrUtn   eonditloni,  and  {Mrmittiiig  ownm 

o-fered,   and   tb«  order   allowing  the  writ  ot  such  line*,  aa  well  aa  abippen,  to  maka 

pnrporU  to  do  m  on  affldavite  of  the  plain-  «>"'?"•"'*  to  the  IntentaU  UomnMra  On- 

tsir   .„j   t— ,   ^it.^J.    <•-«»»; tk.t...ji-.  *»,.  misiion  Id  caw  of  the  oarriert  failnrt  npc» 

i !.  ^.  ^     ^    f^     notwithstanding  the  ^^.^^^  application,   and  autborUing  i^ 

fact  that,  by  admlasion  of  counwl  for  plain-  commiMion  to  hear,  tnTertlgat^  !kiZd«t«r- 

tiff,  it  appearm  that  tbe  value  of  the  parcel  Q,iQ«  whether  inch  eoadiUou  azlat,  «>d  ta 

of  land  tor  which  Judgment  wai  rendered  make  an  order  dlteoting  the  carriv  Ut  eou- 

in  favor  of  tbe  defendant  municipal itj,  ex-  ptjr  with  the  act,  do  sot  refer  to  what  the 

cluaive  of  tbe  value  of  the  adjoining  parcel  applicant  line  may  become  or  be  Bwdo  Iv 

of  land  with  the  church  and  convent  ■ituat-  '"  ""*•''  <^  *•>•  Commiaaion,  but  to  wtat  It 

t  '^T  ',"!•,!;  -"? ."  "^irL.*"  ?»h;^;:isffis.  ..l  „ ,. »«- 

be    in    the    plaintiff,    and    damagea    thereto  gop.  ct.  lOOST]                    -.          ^          ■. 

reaulting  from  tbe  aforGsald  judgment,  does  Carrlere  —  ewltali  oonneotlooa  ^  IManU 

not  eseeed  |SS,000."    We  doubt  whether  the  branch  line  —  eleetrle  railway. 

afBdavita  do  not  imply  the  tame  admiHion,  ^  ^  intenirban  electric  railway  for  paa- 

and  whether  the  action  ihould  not  be  di^  •«ng«n^»nd  econe  freight,  ruanliigiindw  a 

miaaed  on  that  ground.     The   affidavit  of  ;^^  '^*^'  'TSTTV'"?,  *"  ^.."^ 

the  plaintiff  puta^he  value  of  the  land  in  ^t^^Z^^^it:^^'^^:^^ 

eontroveray  at  over  (35,000  on  the  manifeat-  j^  it,  general  eoutae  parallel  to  aad  mm 

ly  untenahle  ground  that  tbe  cburch  edifice*  or  leaa  eompeting  wiu  tbe  ataam  roadit 

are  deprived  of  free  egresi  and  ingreea  by  and  working  on  a  different  plan.  Is  net  a 

the  decision,  and  the  otbera  eeemlngly  mean  "lateral  branch  line  of  railrowi,"  witbln  the 

that   the    parcel   of    land   with    tbe    eburch  meaning  of  the  act  to  regulate  eommaree  of 

buildinga    included   U    worth   $30,000,   tbe  February  4,  1887,  aa  Mnended  by  ««•,•« 

buildinga  being  valued  at  Wfl.OOO,  leaving  t^  ^^"'.L'- ^"^ta'SSl'^Sr^.:^;^^ 


•Konn  i„.  *K."i._j  I-  A!.^„4:                   -  to  the  act  to  establish  switeh  e 

«,000  for  tbe  land  in  dispute.  ^^^^^  ^^  j^^  ^  „,rtaiii  oonditiona,  and 

But   the   result   to   the   same    U   we   go  pe^itting  owners  of  aueh  linea  as  well  as 

further.     The   evidence   was    contradictory,  thlpper*  to  make  eompUiot  to  the  Inter- 

aad  although  we  were  invited  to  eonalder  state  Coouueiee  Commueion  in  ease  of  the 

it  on  the  one  side  In  the  light  of  the  re-  carrier's  failure  upon  written  appUcatioD, 

lation  of  tbe  church  to  the  community,  and  "ti  aothoriiing  such  Commission  to  hear, 

on  the  other  in  that  of  the  cuatom  by  which  instigate,    and    determine   whether   nd> 

14]the  pla»  U  of  the  eaaenee  of  a  'town,  conditions  e«i.t    «.d  tom^  "  •^.^- 

1        11.1.         rm.        ■                  11         >  recting  tlw  carrier  t«  comply  with  the  aet. 

we  can  do  neither.    There  le  no  question  of  [fo,  other  c«»*.  see  CarrtertllL  fc,  U  Mnst 

law   before   na,   for   it   hardly   was   argued.  Sup.  Ct.  1B08.] 
and  could  not  be  with  any  aeriouBneaa,  that 

tae  supreme  court  was  not  authorised  to  ["*■  *".] 
review   the   evidence    under   )   497    of   the 
Philippine    Code,    or    that    thia    court    can 
consider    whether    it   was    right   In    Snding 

tbe  preponderance  of  evidence  to  be  on  the  .   „„„,,    .         ..      „,.._..      ^ 

defe^ant'a  aide.  A  PPBAL  from  the  United  Btatei  torn- 

Appeal  and  writ  of  error  dismissed.  -»■  meree  Court  to  review  a  deorejMtttaf 
aside  an  order  of  tbe  Interstate  Commeree 

,,._  Commission,  directing  certain  steam   tail- 
roads  to  eatabliah  switch  eonnectlons  with 

UNITED  STATES  OF  AUEBICA,  Cincin-  "n  interurban  electric  railway,  and  to  main- 

natl  A  Columbus  Traction  Company,  and  tain  through  routes  to  and  from  points  oa 

Interstate  Commeree  Commission,  Appts.,  that  road.    Affirmed. 

V.  Bee  same  caae  below,  lU  Fed.  M2. 

BALTIMORE  A  OHIO  SOUTHWESTERN  The  facU  are  sUted  in  the  epinlea. 

'          '    '  cause  and  Sled  a  brief  for  the  Intental* 

(See  8.  C.  Reporter's  ed.  14-40.)  Commerce  Commission: 

OarrlM's  —  awllcb  connecUons  —  Uteral  The  commerce  eoort  erred  In  htddiag  that 

branch  line.  the   traction   company   was   not   a   lateral 

I.  The  words  "lateral  branch  line"  In  tbe  branch  line  railroad,  within  the  r"*«''*t  of 

aet  to   r^ulate    commerce   of    February   4,  |  i  of  the  act  to  r^nlate  eonmierea. 

1887    (24  But.  at  L.  378,  chap.  104,  U.  B.  Keeling  v.  Griffin,  B0  Pa.  SOS;    1  Wood. 

Comp.  SUt.  1901,  p.  31S4),  S  1>  "  amend-  juHwav  Law    ■   189-   Bllaa  t.  Taeoma.  0 

^-  s'^p.  '?Jii:7l5,  "i"  f:  r^S?:  Newhall  v.  Galena  *  C.  U.  k  C..  14  HI, 
^^f  emrrfen   aabjeet   to   Ue   act   to  estab- 


int. 
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HL  449,  6  N.  E.  49; ;  L&ke  Shore  k  U.  B. 
R.  Co.  ▼.  Baltimore  &  0.  &  0.  R.  Co.  149 
HL  272,  37  N.  E.  91;  McAboy's  Appeal, 
107  P«u  568;  Volmer'i  Appeal,  116  Pa.  166, 
8  AtL  223;  Wheeling  Bridge  k  Terminal 
R.  Co.  ▼.  Camden  Coniol.  Oil  Co.  86  W.  Va. 
106^  18  a  E.  369;  Greenville  &  H.  R.  Co. 
▼.  Grej,  62  N.  J.  Eq.  768,  48  AtL  668;  Bal- 
timore &  0.  R.  Co.  y.  Waters,  106  Md.  396, 
12  LJLA.(NJ3.)  326,  66  Atl.  686;  Blanton 
▼.  Richmond,  F.  &  P.  R.  Co.  86  Va.  618, 
10  S.  E.  926;  Howard  County  t.  Central 
Nat.  Bank,  108  U.  8.  314,  27  L.  ed.  738,  2 
Snp.  Ct.  Rep.  689;  Interstate  Commerce 
Commission  ▼.  Delaware,  L.  &  W.  R.  Co. 
216  U.  &  631,  637,  64  U  ed.  606,  607,  30 
Sap.  Ct  R^.  416. 

Assistant  Attorney  General  Denlson 
argued  the  cause,  and,  with  Mr.  Thurlow 
M.  Cknrdon,  Special  Assistant  to  the  Attor- 
ney General,  filed  a  brief  for  the  United 
States: 

II  either  of  the  petitioning  roads  were  at- 
tsmpting  to  build  the  line  of  the  traction 
osmpany  under  a  charter  proTision  permit- 
ting it  to  build  lateral  branch  roads,  the 
eoBStmetion  could  not  be  enjoined  as  ultra 


Nowhall  ▼.  Galena  k  C.  U.  R.  Co.  14  IlL 
274;  MeAboy's  Appeal,  107  Pa.  548;  Vol- 
mer's  Appeal,  116  Pa.  166,  8  Atl.  223;  Bal- 
timore ft  0.  R.  Co.  ▼.  Waters,  105  Md.  300, 
12  LJLA.(NJSI.)  326,  66  Atl.  685;  Green- 
ville A  H.  R.  Co.  V.  Grey,  G2  N.  J.  Eq.  770, 
48  AtL  668;  Florida,  A.  A  G.  C.  R.  Co.  y. 
Pensacola  k  G.  R.  Co.  10  Fla.  145;  Blanton 
▼.  Richmond,  F.  &  P.  R.  Co.  86  Va.  618,  10 
&B.  926. 

This  broad  interpretation  of  the  words 
'lateral  branch  line**  not  only  accords  with 
tiM  statutory  significance  inerusted  upon 
these  words  at  the  time  of  their  adoption 
\j  OoBgress,  but  it  is  necessary  to  the  ac- 
OQsaplishment  of  the  remedial  purposes  of 
the  act 

latentate  Commerce  Commission  t.  Dela- 
ware^ L.  4  W.  R.  Co.  216  U.  a  637,  64  L. 
•d.  607,  80  Snp.  Ct.  Rep.  416. 

Tha  order  is  not  Toid  because  as  to  the 
pl^sieal  condition  of  the  traction  com- 
pany's line,  the  Commission  supplemented 
tlM  testimony  of  witnesses  by  independent 
iBTcstigationa. 

Osderl^erg  t.  Robison,  100  Cal.  93,  34  Pae. 
•26;  Sutherland,  Damages,  |  441,  note,  1; 
Wi§mar%  Br.  ||  1160-1168;  People  y.  Dels- 
wan  4  H.  Canal  Co.  165  N.  Y.  362,  59  K. 
SL  138;  Interstate  Commerce  Commission 
▼.  Bali^  194  U.  S.  26,  48  L.  ed.  860,  24 
fcqp.  Ct  Rep.  663;  Boston  Fruit  k  Produce 
Y.  Kew  York  4  N.  E.  R.  Co.  3  Inters. 
8«pw  493,  4  I.  C.  C.  Rep.  664;  Mis-^ 
wmai  4  K.  SUpptn^  Aaao.  r.  Miaaoxui,  K 


4  T.  R.  Co.  12  Inters.  Com.  Rep«  488; 
Origet  T.  Hedden,  156  U.  a  228,  287,  39 
L.  ed.  130,  133,  16  Sup.  Ct.  Rep.  92;  Tkng 
Tun  y.  Edsel,  223  U.  S.  673,  677,  66  U  ed. 
606,  608,  82  Sup.  Ct.  Rep.  369;  Oceanic 
Steam  Nay.  Co.  y.  Stranahan,  214  U.  S. 
320,  342,  63  L.  ed.  1013,  1023,  29  Sup.  Ct. 
Rep.  671;  Den  ex  dem.  Murray  y.  Hoboken 
Land  4  Improy.  Co.  18  How.  272,  16  L. 
ed.  372 ;  Union  Bridge  Co.  y.  United  States, 
204  U.  S.  364,  61  L.  ed.  523,  27  Sup.  Ct 
Rep.  367;  Monongahela  Bridge  Co.  y. 
United  States,  216  U.  a  177,  194,  64  L. 
ed.  435,  442,  30  Sup.  Ct.  Rep.  356;  Public 
Clearing  House  y.  Coyne,  194  U.  S.  497, 
48  L.  ed.  1092,  24  Sup.  Ct.  Rep.  789; 
United  States  ex  rel.  West  y.  Hitchcock, 
206  U.  S.  80,  61  L.  ed.  718,  27  Sup.  Ct 
Rep.  423;  Dayidson  y.  New  Orleans,  90 
U.  a  97,  24  L.  ed.  616. 

Mr.  C.  B.  Matthews  filed  a  brief  for  ap- 
pellant the  Cincinnati  4  Columbus  Trac- 
tion Company. 

Messrs.  R.  Walton  Moore,  Bdward 
Barton,  and  Theodore  W.  Reath  ar- 
gued the  cause  and,  with  Messrs.  Joseph 
I.  Doran  and  F.  Markoe  Riyinus,  filed  a 
brief  for  appellees: 

What  other  conceiyable  definition  of  a 
lateral  branch  railroad,  as  the  term  is  used 
in  the  clause,  can  be  adopted  than  that 
it  is  a  line  of  railroad,  naturally  tribu- 
tary to  the  line  of  the  common  carrier,  and 
entirely  dependent  upon  it  for  an  outlet 
to  the  markets  of  the  country? 

See  Interstate  Commerce  Commission  y. 
Delaware,  L.  4  W.  R.  Co.  216  U.  S.  531, 
64  L.  ed.  606,  30  Sup.  Ct  Rep.  416;  Blan- 
ton y.  Richmond,  F.  4  P.  R.  Co.  86  Va. 
618,  10  a  E.  926. 

The  order  of  the  Commission  is  inyalid 
because  the  foundation  of  the  order  was 
the  independent  inyestigation  of  the  Com- 
mission, not  contemplated  or  permitted  by 
the  commerce  act 

Washington  ex  reL  Oregon  R.  4  Nay. 
Co.  y.  Fairchild,  224  U.  S.  610,  66  L.  ed. 
863,  32  Sup.  Ct  Rep.  635;  Atlantic  Coast 
Line  R.  Co.  y.  Interstate  Commerce  Com- 
mission 194  Fed.  457;  Saratoga  Springs  y. 
Saratoga  Gas,  Electric  light.  Heat  4  P. 
Co.  191  N.  Y.  123,  18  L.R.A.(NJ3.)  713, 
83  N.  E.  693,  14  Ann.  Cas.  606;  People 
ex  rel.  Bath  4  H.  R.  Co.  y.  Public  Senr- 
ice  Commission,  127  App.  Diy.  480,  112 
N.  Y.  Supp.  133;  Interstate  Commerce  Com- 
mission y.  Union  P.  R.  Co.  222  U.  S.  641, 
547,  56  L.  ed.  308,  311,  32  Sup.  Ct  Rep. 
108. 

Mr.  Edward  Barton  also  filed  a  separate 
brief  for  the  Baltimore  4  OVA«  ^craK^- 
western  Railroad  Compt^n^i 

Hm    line   of   tha  iractVoiL   ooRtt^gaaii   N» 
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■trietlj  witbia  the  definition  of  a  parallel 
and  eompeting  road. 

Com.  T.  Louisville  &  N.  R.  Co.  144  Ky. 
324,  138  S.  W.  201;  East  St.  Louis  Con- 
necting R.  Co.  T.  Janris,  34  C.  C.  A.  639, 
02  Fed.  735. 

Congress  must  have  had  in  contemplation 
as  a  lateral  branch  line  something  different 
from  the  ordinary  description  of  railroad. 

Interstate  Commerce  Commission  t.  Del- 
aware, L.  &  W.  R.  Co.  216  U.  S.  631,  535, 
54  L.  ed.  605,  606,  30  Sup.  Ct.  Rep.  415; 
Baltimore  &  0.  R.  Co.  ▼.  United  States, 
215  U.  S.  481  54  L.  ed.  292,  30  Sup.  Ct. 
Rep.  164,  154  Fed.  108,  91  C.  C.  A.  147, 
165  Fed.  113. 

Lateral  branch  lines,  which  are  in  many 
respects  only  plant  facilities,  and  so  rather 
themselves  to  be  classed  as  private  side 
tracks  than  as  trunk  lines  or  railroads 
proper,  are  common  throughout  the  coun- 
try, and  have  been  for  many  years.  Their 
status  as  shipping  facilities  rather  than 
common  carriers  has  been  recognized  by 
the  Interstate  Commerce  Commission  time 
and  again. 

Crane  R.  Co.  ▼.  Philadelphia  k  R.  R. 
Co.  15  Inters.  Com.  Rep.  248;  Crane  Iron 
Works  T.  Central  R.  Co.  17  Inters.  Com. 
Rep.  514. 

The  traction  company  is  so  organized, 
constructed,  maintained,  operated,  and 
equipped  under  the  laws  of  Ohio  as  that 
it  cannot  be  deemed  a  lateral  branch  line 
of  railroad  with  respect  to  appellees. 

Cosmopolitan  Shipping  Co.  t.  Hamburg- 
American  Packet  Co.  13  Inters.  Com.  Rep. 
266;  Re  Exchange  of  Free  Transportation, 
12  Inters.  Com.  Rep.  39 ;  Wylie  t.  Northern 
P.  R.  Co.  11  Inters.  Com.  Rep.  145. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  to  set  aside  an  order  of 
the  Interstate  Commerce  Commission,  di- 
recting the  appellees  to  establish  switch 
connections  with  the  rosd  of  the  appellant, 
and  also  through  routes  to  snd  from  points 
18]on  that  road.  20  *  Inters.  Com.  Rep.  486. 
The  commerce  court  msde  a  decree  as 
prayed  (195  Fed.  962),  and  an  appeal  was 
taken  to  this  court.  The  fscts  material 
to  our  decision  are  as  follows:  The  Balti- 
more k  Ohio  Southwestern  Railroad  and 
the  Norfolk  k  Western  Railway  are  trunk 
lines  of  steam  railrosds  running  east  and 
west  across  the  state  of  Ohio.  After  al- 
most touching  each  other  at  Norwood,  a 
suburb  of  Cincinnati,  they  draw  apart,  the 
former  in  a  northerly,  the  latter  in  a 
southerly,  direction,  but  come  together 
again  at  Hillsboro,  about  53  miles  further 
to  the  east  The  line  of  the  Traction  Com- 
/M^r  /r  jjr    ^/aterarbMB"  eJeetrie  railway. 


for  passengers  and  some  freight,  runnii^ 
under  a  state  charter  between  Norwood  and 
Hillsboro,  through  the  middle  of  the  dia- 
mond inclosed  by  the  steam  roads,  and  au- 
thorized to  go  on  to  Columbus.  For  a 
number  of  miles  easterly  from  Norwood 
to  Stonelick,  near  Boston,  the  laat-men- 
tioned  road  is  very  near  and  almost  parallel 
to  the  tracks  of  one  or  the  other  of  the 
steam  roads,  as  it  is  again  for  the  last  6 
miles  before  reaching  Hillsboro.  In  the 
intervening  space,  between  Boston  and 
Dodsonville,  the  towns  and  villages  on  the 
electric  line  are  from  5  to  10  or  12  miles  by 
wagon  distant  from  the  nearest  station  on 
one  of  the  steam  roads.  The  Traction  Com- 
pany applied  to  the  Commission  for  switch 
connections,  and  they  were  ordered  as  wt 
have  said. 

Some  technical  objections  were  raised, 
but  the  substantial  question  is  whether  the 
Traction  Company  is  a  "lateral  branch  lino 
of  railroad"  within  the  meaning  of  the 
1st  section  of  the  act  to  regulate  eoB- 
merce,  amended  by  act  of  June  18,  1910, 
chap.  309,  I  7,  36  Stat,  at  L.  639,  547. 
That  eection  requires  carriers  subject  to  the 
set  to  establish  switch  connections  with 
such  lines  on  certain  conditions;  and,  as 
amended,  permits  owners  of  such  linss  as 
well  as  shippers  to  make  complaint  to  the 
Commission  in  case  of  the  carriers'  failure 
upon  written  application,  and  authorises 
the  Commission  to  hear,  investigate,  and 
^determine  whether  the  conditions  exi8t,[lt 
and  to  make  an  order  directing  the  carrier 
to  comply  with  the  act.  It  will  be  seen 
without  much  argument  that,  unless  the 
Traction  Company  is  a  lateral,  branch  line 
of  railroad,  the  trunk  line  carriers,  the  ap- 
pellees, are  not  subject  to  the  requirement 
of  the  statute,  so  far  as  the  Traction  Com- 
pany is  eonoerned. 

llie  words  "lateral  branch  line*  do  not 
refer  to  what  the  applicant  may  beeome 
or  be  made  by  order  of  the  Commission, 
but  to  what  it  already  is  when  it  applies. 
The  power  of  the  Commission  does  not  ex- 
tend to  ordering  a  connection  wherever  it 
sees  fit,  but  is  limited  to  a  eertain  and 
somewhat  narrow  class  of  lines.  The  most 
obvious  exsmples  of  such  lines  are  thoaa 
that  are  dependent  upon  and  incident  to 
the  main  line, — feeders,  such  as  may  ba 
built  from  mines  or  forests  to  bring  coal. 
ore,  or  lumber  to  the  main  line  for  ship- 
ment. We  agree  with  the  commeroe  eoort 
that  the  Traction  Company  is  not  within 
this  class.  It  is  an  independent  venture, 
in  its  general  course  parallel  to,  more  or 
less  competing  with,  the  steam  roads,  and 
working  on  a  different  plan.  Presumably 
and  so  far  as  appears  it  was  built  and 
would  have  been  ma  without  regard  to  the 

11«  V.  •» 
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ndstfliiee  of  tlM  ■team  roads.  The  caies 
eited  on  behalf  of  the  appellanta  as  to  the 
power  of  railroad  eompanies  to  conitruct 
hraneh  roads  under  their  charter  do  not 
apply.  There  the  determination  of  the  com- 
pany fixes  the  character  of  the  branch;  it 
builds  the  branch  from  the  beginning  as 
incident  to  the  purposes  of  the  company. 
But  here,  as  we  have  said,  this  determina- 
tion of  the  Commission  that  the  applicants 
shall  be  a  branch  is  not  enough;  the  ap- 
plicant must  be  a  branch  before  it  applies. 
That  is  the  absolute  and  reasonable  con- 
dition. That  some  shippers  would  be  ac- 
commodated by  a  switch  connection  is  not 
enough. 

The  order  to  maintain  through  routes  was 
incident  to  the  requirement  of  switch  con- 
SO]neetions  and  falls  with  it.  *We  under- 
stand that  it  was  based  on  the  assumption 
that  the  connections  were  to  be  made,  and 
therefore  do  not  go  into  the  question  of 
power  under  §  15. 

It  is  unnecessary  to  consider  objections 
Co  the  conclusion  of  the  Commission  that 
It  was  safe  and  reasonably  practicable,  etc., 
to  establish  the  switch.  We  remark  that 
it  is  stated  in  the  Commissioner's  report 
that  they  base  their  conclusion  more  largely 
upon  their  own  investigation  than  upon 
the  testimony  of  the  witnesses.  It  would 
be  a  Tery  strong  proposition  to  say  that 
the  parties  were  bound  in  the  higher  courts 
by  a  finding  based  on  specific  investigations 
made  in  the  case  without  notice  to  them. 
See  Washington  ex  reL  Oregon  R.  k  NaT. 
Co.  ▼.  Fairchild,  224  U.  S.  610,  625,  56 
L.  ed.  863,  868,  32  Sup.  Ct.  Rep.  535.  Such 
aa  investigation  is  quits  different  from  s 
view  by  a  Jury,  taken  with  notice  and  sub- 
ject to  the  order  of  a  eourt,  and  different 
again  from  the  question  of  the  right  of  the 
Commission  to  take  notice  of  results 
reached  by  it  in  other  cases,  when  its  doing 
so  Is  made  to  appear  in  the  record,  and 
Um  facts  thus  noticed  are  specified,  so 
that  matters  of  Isw  art  saved. 

Dserse  aiBrmed. 
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UNITED  STATES  OF  AMERICA. 
(See  8.  C.  Reporter's  ed.  20-62.) 

Monopoly  *  mannfactarers  and  deal- 

ara  *  patented  device. 

1.  Agreements  embracing  85  per  cent  of 
tb^  manufacturers  of,  and  00  per  cent  of 
tl!s  jobbers  in,  enameled  ironware,  which, 
la  addition  to  a  provision  against  the  mar- 
kitlnf  of  "BeeoBdM,"  intends  to  eurrj  oat 


the  ostensible  object  of  the  agreements,  also 
provide  for  regulating  prices  through  the 
instrumentality  of  a  price  and  schedule  com- 
mittee, fix  preferential  discounts,  confining 
tiiem  to  sales  to  jobbers  only,  authorize  re- 
bates if  the  agreements  shall  be  faithfully 
'  observed,  and  forbid  all  sales  to  jobbers  not 
in  the  combination,  making  a  condition  of 
their  entry  a  promise  not  to  resell  to 
plumbers  except  at  the  prices  determined  by 
the  manufacturers,  and  not  to  deal  in  the 

Croducts  of  manufacturers  not  in  the  com- 
ination,— cannot  escape  condemnation  un- 
der the  Sherman  anti-trust  act  of  July  2, 
1800  (26  Stat,  at  L.  200,  chap.  647,  U.  S. 
Comp.  Stat  1001,  p.  3,200),  because  the 
agreements  take  the  form  of  licenses  from 
tfie  owner  of  a  patent  for  a  device  used  in 
the  enameling  process. 

[Per    other   cnRea.    see    MoDopoly,    20-28,    In 
Digest  Sup.  Ct  1908.] 

Monopoly    —    corporation    engaged    in 

interstate   commerce.  * 

2.  A  corporation  manufacturing  its  prod- 
uct in  New  Jersey,  and  buying  also  from 
other  manufacturers  and  jobbers,  which 
ships  from  there  to  its  warehouses  in  Massa- 
chusetts and  New  York,  from  which  sales 
are  made  in  those  states  and  in  Connecticut, 
is  engaged  in  interstate  commerce,  and  as 
such  is  subject  to  the  prohibitions  of  the 
Sherman  anti-trust  act  of  July  2,  1800, 
against  restraints  of  trade  and  monopolies. 
[For   other  cases,   see   MoDopoUes,   II.   b.   In 

Digest  Sup.   Ct.   1008.] 

Monopoly  —  mannfacturers  or  dealers 

—  culpability. 

8.  The  culpability  of  a  party  to  a  com- 
bination of  manufacturers  and  jobbers 
which  accomplishes  a  restraint  of  trade  con- 
demned by  the  Sherman  anti-trust  act  of 
July  2,  1800,  is  not  removed  because  it  was 
restricted  in  less  degree  than  the  other  job- 
bers, enjoying  a  certain  freedom  of  com- 
petition to  meet  local  conditions. 
[For   other  cases,   see   Monopolies,   II.   b,   to 

Digest  Sap.   Ct.   1008.] 

Appeal  *  discretion  below  —  oontlnna- 

ance  or  adjournment. 

4.  The  trial  court  did  not  abuse  its  dis- 
eretion  in  denying  a  motion  by  defendants 
in  a  civil  suit  brought  by  the  government 
under  the  Sherman  anti-trust  act  of  July  2, 
1800,  for  an  enlargement  of  time  to  take 
testimony,  based  upon  the  ground  that  they 
had  been  prevented  bjr  the  action  of  the 
government  in  instituting  criminal  proceed- 
ings from  prof>erly  presenting  their  de- 
fense, in  that  the  government,  apprehend- 
ing that  the  witnesses  for  the  defense  were 
called  to  give  them  immunity  irSm  the 
criminal  prosecution  then  pending,  notified 
them  that  if  they  testified,  they  would  dc 
so  at  their  peril,  as  immunity  could  only 

Note. — ^As  to  what  relation  a  contract 
or  combination  must  bear  to  interstate 
commerce  in  order  to  bring  it  within  the 
scope  of  the  Federal  anti -trust  act — see  note 
to  Loewe  v.  Lawlor,  52  L.  ed.  U.  S.  488. 

As  to  illegal  trusts  under  mo4«tti  vdMv 
truflt  laws  generaWy — wfc  noXi^  Vn  "T^VKtwf^ 
▼.  ContinenUl  Tobioeo  Co.  M  li.'^Jk.  ^»^. 
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ha  elftbncd  by  wltncaaes  for  the  goTern 
Bwat,  wheivupoD,  on  the  idriee  of  coniuel 
thaj  refuMd  to  teitif;,  leiTlng  the  d«(enil 
•Bto  without  the  benefit  of  tbe  erideno 
which  the;  Mnid  hkre  given. 
[inor^otlur  cajcik  m  Ag^al  and  Snor,  Till 


L  S,  In  Dlsi 


(  Sop.  a.  1S08.] 
(No.  es4.i 


Argued  October  IB,  1«,  Hid  17,  Ull.    Da 
eided  Nonmber  18,  IS12. 

APPEAL  from  the  DUtHet  Conrt  of  thi 
UniUd  SUte*  lor  tbe  DUtrlet  of  Harj 
I»nd  to  nview  a  decree  In  fcror  of  thi 
goTemment  In  k  enit  to  enjoin  vlolatloni 
of  the  Bhermen  anti-tnut  eciL        Afflrmed 

See  oAine  cue  bekw,  191  Fed.  17C. 

Tbe  facte  are  etated  In  the  opinion. 

Mr.  Herbert  Noble  argued  the  canee 
and,  with  Uetin.  Henry  D.  Eetabrook  and 
Eartwetl  P.  Heath,  filed  a  brief  for  appel 
UnU: 

If  what  was  done  waa  legal,  tbe  qneaUoi 
of  notlve  on  the  part  of  anybody  ia  eleW' 
ly  Immateria]. 

Diamond  Hateh  Co.  t,  Rocber,  IM  N. 
T.  <T3,  eo  Am.  Rep.  4M,  13  N.  B.  41* ; 
UeCone  t.  Norwich  Cltf  Oae  Co.  SO  Conn. 
SSI,  TB  Am.  Deo.  278;  Olcndon  Iron  Co.  t, 
Uhler,  7S  Pa.  407,  IS  Am.  Rep.  SOS;  80 
Harrard  L.  Re*.  esS,  345,  429. 

The  owner  of  letten  patent  can  control 
unpatented  articlee  nsad  in  eonnectlon  with 
the  machine  cmlwdyiDg  hie  invention. 

Heniy  t.  A.  B.  Dieic  Co.  224  U.  8.  1,  86 
L.  «d.  848,  n  Bnp.  CL  Rep.  384;  Bloomer 
T.  McQaewan,  14  How.  S3S,  848,  14  L.  ed. 
6SE,  638;  United  State*  *.  AmeHcan  Bell 
Teleph.  Co.  167  U.  B.  £24,  42  L.  ed.  144, 
17  Bop.  Ct.  Sep.  BOO;  Rubber  Tlie  Whee] 
Co.  T.  Hllwankee  Rubber  Worka  Oo.  83 
C.  0.  A.  336,  1S4  Fed.  3fi8;  Ocaben  Rub- 
ber Workt  T.  Blngle  Tnbe  Automobile  A 
Bicycle  Tire  Co.  02  C.  C.  A.  1B3.  166  Fed. 
431;  Indiana  Hfg.  Co.  t.  J.  I.  Case  Thresh- 
ing Uach.  Co.  83  C.  C.  A.  343,  184  Fed. 
366;  Onited  Btatcs  Consol.  Seeded  Raisin 
Co.  T.  Grlffln  A  a  Co.  81  C.  0.  A.  334. 
126  Fed.  384;  Rnpp  A  W.  Co.  t.  BUiett, 
SB  0.  C.  A.  S44,  131  Fed.  730;  New  Joney 
Patent  Co.  t.  SehaefTer,  101  0.  C.  A.  840, 
1S9  Fed.  in,  ITS  Fed.  278;  Vletor  Talk- 
ing Haeh.  Co.  ▼.  The  Fair,  61  C.  a  A. 
SS,  128  Fed.  424;  Fonotipia  Limited  t. 
Bndlay,  ITI  Fed.  BBl;  National  Phono- 
graph Oo.  T.  Behind,  84  C.  a  A.  S94.  128 
Fed.  733;  Edison  Phonograph  Co.  t.  Ptke, 
116  Fed.  883;  Edison  Phonograph  Co.  t. 
Eaataiann,  108  Fed.  080;  The  Fair  v. 
Dover  Hfg.  Co.  02  a  C.  A.  43.  166  Fed. 
IIT)  Conunareial  Acetylene  Oo.  ▼.  Antolns 
Ca.  181  Fed.  SSTj  Aeolian  Co.  t.  Haiiy  H. 
J^*lr  Oa,  Sf  a   a  A.  20B,  2U  TfH.   1U| 


Crown  Cork  k  Seal  Co.  *.  BrooUym  Bat- 
tle Stopper  Co.  ITS  Fed.  228;  Crown  Oock 
A  Seal  Co.  v.  SUndard  Breweiy,  174  FWL 
262;  Crown  Cork  h  Seal  Co.  t.  Btandard 
Stopper  Co.  88  C.  C.  A.  610,  136  Fed.  841; 
Cortelyon  ».  Lowe,  40  C.  0.  A.  671,  111 
Fed.  lOOS;  Cortelyou  t.  Cartar'a  Ink  Oo. 
lie  Fed.  1022;  Cortelyon  t.  ChariM  Enen 
JohnMn  A  Co.  138  Fed.  110,  78  C.  0.  A. 
4SB,  14S  Fed.  033;  Brodrlek  Copygraph  Oo. 
▼.  Roper,  124  Fed.  1018;  A.  B.  Dick  Cto.  ▼. 
Milwaukee  OfBee  Specialty  Co.  168  Fbd. 
930;  B.  V.  D.  Co.  t.  Wolf  A  Co.  (Get  M, 
1811;  ar.  Ct  Clnn.);  Indiana  M^.  Co, 
T.  Nichols  A  B.  Co.  100  Fed.  878;  Ante- 
matie  Pencil  Bharpener  Co.  t.  OoUsmlth 
Bros.  100  Fed.  208;  Ediaon  t.  Ii»  H. 
Bmith  Mensaatlle  Co.  188  Fed.  026;  Wat 
tham  Wateh  Co.  t.  Eeene,  ISl  FM.  888; 
Fuller  T.  Derger,  66  L.RA  381,  88  C.  a 
A.  688,  180  Fed.  274;  Brodridc  Copygr^ 
Co.  T.  Mayhew,  131  Fed.  02,  allmed  in  7* 
C.  C.  A.  SST,  137  Fed.  606. 

Hie  agreements  in  the  esae  at  bar  •>• 
not  within  tbe  Sherman  net.  The  agreo- 
DMnta  were  purely  eeonomle  arra^emnti 
tor  the  purpose  of  manufacturing  and  dla- 
tribvting  economically  and  qvtttaatieaDy 
in  strict  and  normal  eompllauce  with  mod' 
era  trade  progress,  sanitary  enameled  iron- 
United  SUtea  T.  WInslow,  US  Fed.  801. 

They  were  open  npon  the  ssme  tema  to 
all  who  chose  to  take  advantage  of  than. 

United  BUtes  v.  Terminal  R.  Abbol  SH 
U.  B.  3S3,  308,  410,  66  L.  ed.  810,  811, 
SIO,  32  Bnp.  Ct  Rep.  SOT. 

Tliey  wer«^  moreover,  baaed  spon  [lal^ts 
irhieh  ereated  a  true  monopoly,  a  gtaal 
from  tbe  sovereign, — the  OonstltnUeBf— 
M  that  to  hoU  that  this  mon^oly  waa 
riolative  of  the  Sherman  net  would  bo 
iudidal  l^tUtion  and  an  nttaek  npoB 
ihe  whole  patent  system. 

Henry  v.  A.  B.  Diek  Co.  224  U.  S.  1,  18, 
ET,  3S,  86  L.  ed.  848,  8S1,  OSS,  688,  tt  Sm^ 
».  Rep.  384. 

Consequently,  it  haa  been  beM  that  the 
nMnnan  act  and  the  patent  laws  were 
waaed  under  aeparata  granta  of  eoaati- 
utlonal  power,  and  do  not  affect  eaeh  other. 

B.  Bemant  A  Bona  v.  National  Harnnr 
:^  186  U.  &  70,  81.  46  L.  ed.  1068,  106S, 
■A  Sup.  Ct  Rep.  T4T;  Rubber  Tire  Wbad 
Xi.  V.  Hllwankee  Rubber  Worka  Co.  •> 
;.  0.  A.  336,  184  Fed.  388. 

The  tne  oonstmetfam  el  ths  stalled 
intl-tniat  act,  and  one  that  Is  not  in  een- 
lict  with  any  of  the  deeislona,  Is  that  it 
loea  not  condemn,  a  fair  aad  reasonable 
ttempt  to  avoid  kas  by  meaai  ef  trade 
greanents  wUeh  are  Intended  to  prava«8 
lothing  bat  Ika  aatUag  of  ratea  below  Iko 
'ion  and  ti^ 

Bi«  v.  a. 


lilt. 
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■flUftMe  proit  thereon;  nor  U  the  monop- 
oikitfow  referred  to  in  said  anti-tnitt  act 
iimpty  the  eomplete  occupation  of  a  cer- 
tafai  field*  if  that  ooenpation  maj  be  fair- 
IjT '  #eeeaiplished. 

FlMotipU  Limited  ▼.  Bradlej,  171  Fed. 
061. 

United  Ststee  t.  Trans-Missouri  Freight 
168  U.  S.  290,  41  L.  ed.  1007,  17  Sup. 
Ct  Rep.  640,  did  not  hold  that  the  act 
i^lied  whether  the  contract  was  reason- 
aMe  or  unreasonable. 

United  SUtes  t.  Winslow,  106  Fed.  687. 

The  decision  in  the  Standard  Oil  Case 
holds  that  the  test  to  determine  whether 
or  not  a  given  eontract  or  combination  is 
In  restraint  of  interstate  trade  and  com- 
merce is  the  standard  of  reason  as  applied 
to  like  c<»tracts  at  common  law. 

United  Shoe  Machinery  Co.  t.  La  Chap- 
eUe,  812  Mass.  467,  00  N.  E.  280. 

Statutes  are  not  to  be  interpreted  to 
change  the  common  law  except  so  far  as 
a  purpose  so  to  do  is  necessarily  implied. 

United  SUtes  t.  Winslow,  106  Fed.  578 ; 
Northern  Securities  Co.  t.  United  States, 
108  U.  &  107,  8^1,  48  L.  ed.  670,  710,  24 
Sup.  Ct  Rep.  436;  Standard  Oil  Co.  t. 
United  States,  221  U.  S.  61,  60,  60,  66  L. 
ed.  641,  644,  646,  84  L.RJk.(N.S.)  884,  31 
Sup.  Ct  Rep.  602,  Ann.  Cas.  1012  D,  784. 

While  the  expressions  of  opinion  during 
debate  upon  a  bill  are  not  evidence  by  which 
the  bin  Is  to  be  construed,  still  the  fact 
that  a  bin  contains  a  provision  with  ref- 
erenee  to  competition,  and  is  then  enacted 
leaving  out  M  reference  to  competition, 
and  nslBg  phrases  which  had  an  ascertained 
meaning  at  the  time  of  the  enactment  of 
the  bil^  does  bear  very  materially  upon 
the  eonrtruction  to  be  given  to  the  act 

United  States  v.  E.  L  duPont  de  Ne- 
mours 4  Co.  188  Fed.  127. 

The  Sherman  act  has  no  application,  be- 
eauss  the  agreements  were  an  economic 
arrangenMBt  to  meet  the  demands  of  the 
market 

Ibid;  United  States  v.  John  Reardon  A 
Sobs  Ool  lOl  Fbd.  464;  United  States  v. 
Terminal  S.  Asso.  224  U.  S.  383,  66  L. 
ed.  810»  88  Sup.  Ct  Rep.  607;  Mogul  S. 
&  Ool  V.  MeGr^gor,  L.  R.  23  Q.  B.  Div. 
608,  affirmed  in  [1802]  A.  C.  26,  61  L.  J. 
Q.  B.  N.  8.  206,  66  L.  T.  N.  S.  1,  40  Week. 
Rep.  887,  7  Asjp.  Mar.  L.  Cas.  120,  66  J.  P. 
101;  Hopkins  v.  United  SUtes,  171  U.  S. 
iTt,  002,  48  L.  ed.  200,  206,  10  Sup.  Ct. 
Rsp.  40;  Unitsd  States  v.  Joint  Traffic 
171  U.  &  606,  667,  43  L.  ed.  260, 
10  Sopw  Ct  Rep.  26;  Standard  Oil 
Oa.  V.  United  Stotes,  221  U.  S.  61,  66  L. 
641,  84  L.RJL(NJ3.)  834,  31  Sup.  a. 
602,  Ami.  Om.  1012  D,  734;  Fonotipia, 
V.  Bradkj,  171  Fed  969;  United  f 


States  V.  American  Tobacco  Co.  221  U.  S. 

106,  170,  66  L.  ed.  663,  603,  31  Sup.  Ct 
Rep.  632;  United  States  v.  Trans-Missouri 
Freight  Asso.  166  U.  8.  200,  41  L.  ed.  1007, 
17  Sup.  Ct  Rep.  540. 

Restraint  is  often  mere  regulation,  or 
temporary  obstruction,  for  the  purpose  of 
clearing  out  the  channel  and  letting  the 
stream  flow  at  full  tide. 

United  States  v.  Winslow,  105  Fed.  686. 

Both  the  SUndard  Oil  Case  and  the 
Tobacco  Case  are  in  accord  with  all  the 
previous  decisions  of  the  court,  as  will  ap- 
pear from  a  careful  examination  of  the 
other  decisions  in  connection  with  the  facts 
of  each  case,  which  were  l>efore  the  court. 

United  States  v.  E.  C.  Knight  Co.  166 
U.  S.  1,  30  L.  ed.  325,  15  Sup.  Ct  Rep.  240; 
Bigelow  v,  Calumet  k  H.  Min.  Co.  04 
C.  C.  A.  13,  167  Fed.  729;  Camors-McCon- 
nell  Co.  V.  McConnell,  140  Fed.  412,  72 
C.  C.  A.  681,  140  Fed.  087;  Whitwell  v. 
Continental  Tobacco  Co.  64  L.RJi.  680,  60 
C.  C.  A.  200,  125  Fed.  454;  Frame  v.  Fer- 
rell.  02  C.  C.  A.  374,  166  Fed.  702:  Hop- 
kins V.  United  SUtes,  171  U.  S.  678,  43 
L.  ed.  200,  19  Sup.  Ct.  Rep.  40;  Anderson 
V.  United  SUtes,  171  U.  S.  604,  43  L.  ed. 

300,  10  Sup.  Ct  Rep.  50;  Cincinnati,  P. 
B.  S.  A  P.  Packet  Co.  v.  Bay,  200  U.  S. 
170,  184,  50  L.  ed.  428,  432,  26  Sup.  Ct 
Rep.  208;  Phillips  v.  Tola  Portland  Cement 
Co.  61  a  C.  A.  10,  125  Fed.  503;  Northern 
Securities  Co.  v.  United  SUtes,  103  U.  S. 

107,  48  L.  ed.  670,  24  Sup.  Ct  Rep.  436; 
United  SUtes  v.  Trans-Missouri  Freight 
Asso.  166  U.  S.  200,  41  L.  ed.  1007,  17  Sup. 
Ct.  Rep.  640;  United  SUtes  v.  Joint  Traffic 
Assa  171  U.  S.  605,  43  L.  ed.  250,  10  Sup. 
Ct  Rep.  25;  Addyston  Pipe  A  Steel  Co.  v. 
United  States,  175  U.  S.  211,  44  L.  ed.  136, 
20  Sup.  Ct.  Rep.  06;  W.  W.  Montague  A 
Co.  V.  Lowry,  193  U.  S.  88,  48  L.  ed.  608, 
24  Sup.  Ct  Rep.  307;  Swift  A  Co.  v.  United 
SUtes,  106  U.  S.  375,  40  L.  ed.  618,  26 
Sup.  Ct  Rep.  276;  Loewe  v.  Lawlor,  208 
U.  S.  274,  52  L.  ed.  488,  28  Sup.  Ct  Rep. 

301,  13  Ann.  Cas.  815;  Shawnee  Compress 
Co.  V.  Anderson,  200  U.  S.  423,  433,  62 
L.  ed.  865,  876,  28  Sup.  Ct  Rep.  572. 

It  is  "the  dominant  purpose"  of  the  par- 
ties which  deUrmines  the  character  of  the 
agreemenU 

Darius  Cole  Transp.  Co.  v.  WhiU  Star 
Line,  108  C.  C.  A.  165,  186  Fed.  63. 

The  Sherman  act  has  no  application  to 
agreemenU  under  the  patent  law. 

E.  Bement  A  Sons  v.  National  Harrow  Co. 
186  U.  S.  70,  46  L.  ed.  1058,  22  Sup.  Ct. 
Rep.  747;  Rubber  Tire  Wheel  Co.  v.  Mil- 
waukee Rubber  Works  Co.  83  C.  C.  A.  336, 
154  Fed#  362;  Goshen  Rubber  Works  v. 
Single  Tube  AutomohWe  ^  l^\c^^\^  1\t%  ^i^ 
02  C.  C.  A.  183,  1««  Yed^.  \^\\  ItANua. 


BUPREME  COUBT  OF  THE  UNITED  STATSS.  Oor.  TUM, 

Hfg.  Co.  T.  J.  I.  Cas«  ThTEBhing  Mteh.  Co.  Webber  v.  Virginia,  103  U.  S.  344,  34g,  Kit 
83  C.  C.  A.  343,  IH  Fed.  365;  Johns-Pratt  L.  ed.  G66,  566;  Allen  t.  Hlle;,  203  U.  8. 
Co.  T.  Sachi  Co.  178  Fed.  739;  Oti*  Elevator  ^47,  61  L.  ed.  216,  27  Sup.  Ct  Rep.  05, 
Co.  T.  Geiger,  107  Fed.  131;  National  Fold-  S  Ann.  Cai.  137;  United  Shoe  HacMneiy 
ing-Boi  k  Paper  Co.  t.  Robertaon,  SB  Fed.  Co.  t.  La  Chapelte,  212  Mau.  407,  09  N.  B. 
SSE;  Boneack  Mach.  Co.  r.  Smith,  70  Fpd.  2B9)  ;  bat  that  do«a  not  include  bath  tuba, 
383;  Strait  v.  Natrona)  Harrow  Co.  SI  which  th«  Mnie  theory  commendB,  and  re- 
Fed.  819;  Brown  Saddle  Co.  *.  Trosel,  ten  to  the  article,  not  the  inrention,  oreT^ 
38  Fed.  flSO;  American  Soda -Fountain  looking  the  diBtinetlon  pointed  out  in  Han- 
Co.  T.  Green.  69  Fed.  333 :  Fdiion  Blec-  rj  t.  A.  B.  Dick  Co.  224  U.  S.  1,  20,  Sfl  L. 
trie  Light  Co.  v.  Sawyer-Man  Electric  Co.  ed.  645,  660,  32  Sup.  Ct.  Rep.  304. 
3  C-  C.  A.  005,  n  U.  B.  App.  712,  63  Fed.  Tn  United  States  t.  Winilow  (196  Fed. 
592;  Columbia  Wire  Co.  v.  Freeman  Wire  504),  the  court  tald,  referring  to  the  eoU' 
Co.  71  Fed.  303;  Henry  t.  A.  B.  Dick  Co.  tention  that  the  partiea  to  the  combination 
224  U.  B.  1,  31,  33,  56  L.  ed.  64B,  657,  058,  controlled  90  per  cent  of  the  trade,  "^e 
32  Sup.  Ct.  Rep.  304;  DaviH  Electrical  do  not  attach  much  importance  to  this  per- 
Worka  v.  Edison  Electric  Light  Co.  8  C.  centage  beeauae  that,  itanding  alone,  la 
C-  A.  615,  21  U.  S.  App.  74,  00  Fed.  280;  like  one  term  of  an  algehraie  equation, 
Thomson -Houston  Electric  Co.  t.  Kelaey  which  of  iteelf  ta  nonelBeient." 
Electric  H.  Specialty  Co.  72  Fed.  1016;  The  "underlying  atmosphere,"  referred 
United  Shoe  Machinery  Co.  t.  La  Chap-  to  in  hit  argument  by  one  of  the  govem- 
elle,  212  Mass.  407,  09  N.  E.  289.  ment's  counsel  below,  is  what  is  spoken  of 
We  do  not  contend  here  that  Mr.  Way-  by  Judge  Sererena  In  Dariua  Cole  Tranap. 
man  could  limit  his  licenaeea'  power  or  right  Co.  t.  White  Star  Line,  108  C.  C.  A.  US, 
to  aell  an  unpatented  article.  That  <s  a  ISO  Fed.  69,  aa  "aospicious,  .  .  .  that 
question  hy  itself.  What  we  do  claim  is  the  parties  intended  something  wrong;** 
that  his  right  to  exclude  others  from  using  and,  aa  he  says,  "cannot  impeach"  a  con- 
the  inventioD  empowers  him  to  prescribe  the  tract  If  its  prOTiiions  "an  not  unlawful, 
conditions  on  which  an  article  made  by  the  and  their  due  perfonnance  is  not  undulj 
use  ol  his  invention  should  be  sold,  which  prejudicial  to  the  public,"  so  long  as  the 
is  an  entirely  different  proposition.  proof  "does  not  go  to  any  act  or  fact  ex- 
Henry  V.  A.  B.  Dick  Co.  224  U.  S-  1,  24,  traneoua  to  the  contract" 
ML.  rf.  MS,  .!.  3!  8»p.  Ct  R.p.  364^  „,  ^,^  ^  Ho™,n,„  •rp.ri  lb. 
0«.tr.cU   not   !•   a'"'""   t"l=   >""*■  „„„,  „d,  ,ltb  Mr.  i.  P.rk.,  Smiih,  Blri 

T  '.     f,     w"      t,''it'^,,"   'S  •    '*'    '"    «PP.ll"l    "•    Col-"    I^J 

thereto   (Feabodj  v.  Norfolk,  98  Maes,  452,  p 

118;  Vf.k,y  .    W,ld>    11  P,.l.    MS;  Todj  ,          ^    ,„.    J,,,,,     ,    „„,^    ^„   j, 

^.V?TtaV,krif.  S.  H.*  ?B  "-y "  '■■""  •»  "^ '  '«■■■•"'  >■"■'- 

LB.i   HOC,  63  im^St^R.p.  48»    7£  K.  W.'  "^^j.   „    p.,^   .   ^o..   C.  ,.  H.rt.^, 

140;   Bo..o»^Wb,M«d    1  B,m.   1  St..  „  l„^.|N.s.)    13S,  88  C.  C.  i.  188,163 

74,  1    L.  J.  Ch.  42;    Harriton  t.  G  ucobl-  i.  .    „,     ..      ...i^  u.ji„i   n.    .,     ,„»,., 

o., T,.,    /..    ..  T  D  .    niE    c.  r.    /.    .  ^'^-   24;    Dr.   Mile,   MmIIckI    Co.   v.   John 

!.r„^  ii    „,,       "t"  i    •                    ;  D.  Pork  1  Son.  Co.  220  O.  S.  373,  65  L.  «1. 
484,   116   Fed.   311 J ;    which   c— -   "—  "-• 


.   John   D.   Park   k  Sons  Co. 


The    Standard    Sanitary    Manufacturing 


220  U.  S.  873,  55  L.  ed.  502,  81  Sup.  Ct.  „  '""    Z^Z  ^Irn,  .  ^^nt^i  t«,l 

•>         •••     .  ...         ..  .11  CompanT,  aa  the  owner  oi  a  patented  tool 

/?;!;■  ^"^"4    ^  Tk         '*;,l    *''J'  or  proceii  of  great  value  In  the  trade,  could 

of  the  arfacle  made  by  the  uae  of  the  trade  „  /        „B,p«*tltor.    to   u«.    it    upon    such 

r?^/  5' .        T-       "  ..Ti.  "^'^^J  terms   a.   the   SUndarJ    Company    deemed 

that  between  the  Invention  and  the  patented  ^^  ^^  ^^^  ^^^  ^^^^^^   ^^^  for  the  benefit 
article  wa.  recogmwd  invention   as   well   aa   of   the   tiade 

It  may  be  conceded  that  there  are  limita-  ,,  .    .       .u         '  .  _..  *    .1 

tions  upon  the  right  of  vending  and  u.ing  K""^""?.    and    for   the    protection    of    tta 

a  patented  article  If  it  belong,  to  a  cla»i  <""  busineaa.    To  deny  that  the  Standard 

which,  on   account  of  it*  inherent  danger  Company  had  sueb  a  right  la  not  only  to 

to  the   public   safety  or  health,   cannot  be  ^™J  *•>*  fundamental  right  at  common  law 

sold  or  used  because  prohibited  by  an  eier-  of  the  owner  of  proper^  from  dispoaing  of 

Hon  of  the  police  power  of  the  state  (Henry  it  for  his  own  advantage,  but  ia  alao  ■  de- 

v.  A.  B.  Dick  Co.  224  U.  S.  1,  29,  66  L.  ed.  nial  of  the  rigbU  secured  by  the  patent 

045  666,  32  Sup.  Ct.  Rep.  364;  Patterton  Uwa  of  the  United  SUtea.     The  general 

w.  Xmifoekr,  07  V.  S.  Ml,  U  L.  ad.  1115;  riglfat  of  tha  owner  of  a  pat«nt  to  axdi^ 

"*  9««  V-  a. 


Itlt.  lUHDABD  SANTTASy  UPO.  00.  *.  UKITSll  BTATEB. 

th«   pDblio  or  ia  permit  »  uk   apon   uy  22  Sup.  Ct,  Rep.  74T;   ShawBM  CampNH 

tcrau  which  h»  m*7  impOM  Is  deriTcd  Dot  Co.  v.  Anderion,  209  U.  S.  423,  62  L.  ed. 

klone  Iram  tlw  eomincm  Uw,  bnt  from  the  6S6,  28  Sap.  Ct  Rep.  fiTS;  Loewe  r.  Lawlor, 

•Utnte.  208  U.  8.  274,  62  L.  ed.  496,  28  Sup.  Ct 

Henrr  t.  A.  B.  Dick  Co.  224  U.  S.  1,  66  Rep.  801,  IS  Ann.  Cu.  BIS;  United  SUtn 

L.  «i.  646,   32  Sup.  Ct.  Rep.  364)    United  t.   Kiuel,   218   U.  S.   601,   64   L.  ed.   1168, 

StatM  T.   American    Bell  Telepb.   Co.   167  31   Sup.   Ct.   Rep.   124i    United   States   t. 

U.  B.  249,  42  L.  ed.  167,  17  Sup.  Ct  Bep.  Terminal  R.  Aaao.  224  U.  B.  886,  66  L.  ad. 

809.  810,  82  Sup.  Ct  Rep.  607;  United  Statea 

A  MUer*!  ut  in  deliTeriug  merchandise  v.  E.  I.  dn   Pont  de  Kemonn  &  Co.  188 

to  a  cranmon  carrier  ia  not  maj  part  of  the  Fed.  127 ;   Union  Caatle  Hail  S.  B.  Co.  t. 

intarrtate    traniporbition,    and    doea    not  Thomten,  111  C.  C.  A.  3S8,  IBO  Fad.  686; 

uaka  the  goodi  the  anbject  of  interstate  Steela  v.  United  Fruit  Co.  190  Fed.  631; 

eommeroe.    lie  fact  that  the  eale  ia  made  United  SUtea  t.   Standard  Sanitary  Mfg. 

with  a  view  to  the  gooda  being  traoBported  Co.  191   Fed.  172;  Steera  t.  United  Stataa, 

after  the  aale  doea  not  malce  the  tale  Inter.  HE  C.  C.  A.  423  192  Fed.  1. 
■tale.  WaTman  incorporated  in  the  lieenie  and 

Kidd  T.  Pearaon,  128  U.  S.  1,  82  L.  ed.  purported  to  grant  what  wai  not  hii  to  con- 

346,  2  Intera.  Com.  Rep.  232,  9  Sup.  Ct  Rep.  vej.     He  did  not  own  any  patented  proc- 

6;  United  Statea  t,  E,  C.  Knight  Co.  166  eesea,  and  therefore  could  not  grant  a  non. 

U.  8.  1,  39  L.  ed.  32B,   IS  Sup.  Ct.  Rep.  excIuaiTe  licenae  to  practise  in  the  manu. 

849;  Hopkina  v.  United  Statea,  171  U.  6.  facture  of  eanitaiy  enameled  ironware  the 

678,  48  L.  ed.  290,   19  Sup.   Ct.   Rep.   40;  proceaaea  patented   in  laid  aereral  patenta 

Aodenon  t.  United  Statea,  171  U.  B.  604,  Wayman'a  patent  waa  on  «  machine;  it  waa 

43  L.  ed.  300,  19  Bnp.  Ct  Bcp.  SO.  not  a  patent  on  a  proiAea. 

Mr.  nawln  P.  Groavenor.  Special  Ae-  ^'^f '"«  I;,^1^„'''^^'^  °'"-   »!?   *'*^' 

^ck^Tin."?;!  :ticf^;r.?pe,S,r'  v.  D^ryee,  l  Wail.  681,  670  17  K  4  .60. 
Applyinit  the  mle  of  reaMn  te  the  fa^ta  ^7;  Telephone  Caaea,  126  U.  B.  1,  638-634, 
of^^HU^nife^IISat  defend,^  "/-  ^-  "3.  M8,  989,  8  Bup.  Ct  Rep.  778^ 
by  meana  of  the  license  agreementa.  unduly  f  P**"***  "^^  Jf^"**  'v/'T*  ^  ™^ 
«^  uor-aonahly  restrained  commewe  and  ""^  Ti^l.'"^"^!'^  "T'  "  .u"  "2' 
attempted  to  moL>poliM  commerce  in  enam.  '"l-  ""^  ^J*^^  °'  *l",  P**™*-  "«  *?'"«■ 
■^  «(«.  ^"  made  with  the  help  of  the  patented  ma- 
Standard  Oil  Co.  T.  United  Statea,  221  '''^'■,,  tx.  w„  t«  on.  *  ... 
U.  8.  1,  66,  66  L  od,  619.  847,  34  L.R.A.  .  F*P\'"|?,  '•J*Ln°™''S  "        "^n   « 


(NJ3.)  834,  31  Bnp.  Ct  Rep.  602,  Ann.  Caa, 
1912  D,  734;  Northern  Securities  Co.  t. 
United  Statea,  198  U.  S.   197,  347,  49  L. 


e  L.  ed.  341;  Merrill  t.  Yeomana,  94  U.  I 
24  L.  ed.  236. 
New  artielaa  of  commerce  are  not  | 


ed.  679,  704,  24  Sup.  Ct  Rep.  430;  United  "*•'»'!  "  ""  manofacturea  nnlaaa  it  ap- 

StatM  w.  American  Tobacco  Co.  221  U.  8.  P«*"  '"  ****  «*'*"  **«  *^*  """  pro^"«t'<» 

106,  188,  66  L.  ed.  663    696.  31  Bup.  Ct  "'  **"•  "*"  *'*'''*  '"olved  the  exercise  of 

Rep.  632;   Continental  Wall  Paper  Co.  t.  Inwtio"   «   discovery   beyond   what   waa 

Looia  Voight  ft  Bona  Co.  212  U.  8.  827,  63  nw^w^T  *•  eonitmct  the  apparatua  for  Ita 

L.  ed.  486,  20  Bnp.  Ct  Rep.  2B0;  Dr.  Milea  m*""'*'*"™   or  production.      (Mr.  Jnatiee 

Medical  Co.  T.  John   D.   Park  ft  Sons  Co.  Sl"""*«   »  T  ,«'^-?' «' t'^  T  ^« 

820  D.  S.  873,  66  L  ed.   602,  81  Sup.  Ct  ^*^'   "   "all.  630.  863,  28   L.   ed.   188, 

Rap.   376;   Addyston   Pipe  ft   Steel   Co.  t.  "»'     ^y  what  principle  of  Uw  may  the 

United  States.  176  U.  S.  211.  44  L.  ed.  136.  **»"   f*   *•••    ^"o"   (*»«■*   P";^***   ''•' 

20   Bnp.    Ct    Rep.    96;    United    Statea   w.  "wwopoly  »  "  to  embrace  artiolea  upon 

Trwia-Missouri    Freight   Aaso.    160    U.    8.  "'''«''  '•***'•  P***"*  «"""  """■  """^  ^"^ 

890,  41  L.  ed.  1007,  17  Sup.  Ct  Rep.  640;  ^^''    .    ,  ,            ^  ...    „,. 

United   Btatea  T.  Joint  Traffic   Aaio.    171  ?'1.^^^>  ^^*  "^  ^^^f*'*"'^^ 'T 


D.  8.  606,  48  L.  ed.  269,  19  Sup.  Ct  Rep. 


not  eonflieting,  but  in  their  respeotin 
mains  are  mutually  exclusive  of  cMh  Other. 


.  W.  Montague  ft  Co.  ¥.  Lowry.  193  united  Shoe  Machinery  Co.  ».  Ia  Oh»-' 

D.  a.  88.  48  L.  ed.  608,  24  Sup.  Ct  Rep.  307 ;  .He,  aig  Maai.  467,  99  N.  E.  289. 

Northnn   Beeoritiea  Co.  T.  United  Statea,  The  right  conferred  by  tbe  patent  Uwa 

198  U.  8.  197,  48  L.  ed.  679.  24  Sup.  Ct  {,  not  the  right  to  make,  use,  and  vend  tlia 

Kap.  486;    Swift  ft    Oo.   ▼.   United    States,  thing  patented,  for  this  right  exlsta  by  Tir- 

196  U.  B.  376,  49  L.  ed.  618,  2fi  Sup.  Ct  bie  of  the  eommoD  taw  and  inde^aadAsU) 

Rep.  276;   E.  Bement  ft  Bona  t.  National  of  the  patent  atatutca-,  ttAt  iH^  te  wk», 

Barrow  Co.  190  K  A  ro.  4«  L.  ti.  1068,  uml  ud  wU  tiw  p«tcnt«A  &tfA«t  \ft  ^  «•''' 


8UPRBMB  OOUBT  07  THB  UNTTBD  BTATSGL 


Oar.  IteMt 


ural  rii^t  Tht  onlj  right  whieh  the 
lett«n  patent  grant  it  the  right  to  exclude 
all  other  persone  from  making,  luing,  or 
vending  the  thing  patented  without  the  per- 
mieiion  of  the  patentee. 

Bloomer  t.  McQuewan,  14  How.  639,  14 
Lb  ed.  632,  636;  Pattereon  ▼.  Kentackj, 
97  U.  S.  601,  606,  24  L.  ed.  1116,  1117. 

Thia  right  to  tell  a  patented  article  is 
rabjeet  to  the  police  regulations  of  the 
■Ute. 

Patterson  ▼.  Kentucky,  97  U.  8.  601,  606, 
24  L.  ed.  1116,  1117;  Webber  ▼.  Virginia, 
103  U.  a  344,  347,  26  L.  ed.  666,  666;  Re 
Brosnahan,  4  McCrary,  1,  18  Fed.  62,  4 
Am.  Crim.  Rep.  16;  United  Shoe  Machin- 
ery Co.  t.  La  Chapelle,  212  Mass.  467,  00 
N.  E.  289. 

By  means  of  their  combination,  the  ap- 
pellants brought  under  one  ownership  three 
competing  patents  relating  to  automatic 
dredgers;  those  were  the  only  automatic 
dredgers  on  the  market  This  act  of  itself 
was  a  violation  of  the  Sherman  law. 

Blount  Mfg.  Co.«T.  Yale  k  T.  Mfg.  Co. 
166  Fed.  666;  Strait  ▼.  National  Harrow 
Co.  18  N.  Y.  Supp.  224;  National  Harrow 
Co.  ▼.  Quick,  67  Fed.  130;  National  Har- 
row Co.  ▼.  Hench,  76  Fed.  667,  39  LJR.A. 
299,  27  C.  C.  A.  340,  66  U.  S.  App.  63,  83 
Fed.  36,  84  Fed.  226;  National  Harrow  Co. 
▼.  Hench,  29  C.  C.  A.  681,  30  U.  S.  App. 
766,  86  Fed.  991;  £.  Bement  k  Sons  ▼. 
National  Harrow  Co.  186  U.  S.  70,  46  L. 
ed.  1068,  22  Sup.  Ct  Rep.  747;  Vulcan 
Powder  Co.  ▼.  Hercules  Powder  Co.  96 
CaL  610,  31  Am.  St.  Rep.  242,  31  Pac 
681;  Gamewell  Fire  Alarm  Teleg.  Co.  ▼. 
Crane,  160  Mass.  60,  22  L.R.A.  673,  39  Am. 
St  Rep.  468,  36  N.  E.  98;  1  Page,  Contr. 
446. 

Mr.  Justice  MeKcmnn  delivered  the  opin- 
ion of  the  eourt: 

Suit  by  the  government  against  appel- 
lants for  a  violation  by  them  of  the  act 
of  July  2,  1890  [26  SUt  at  L.  209,  chap. 
647,  U.  S.  Comp.  Stat  1901,  p.  3200],  com- 
monly known  as  the  Sherman  anti-trust 
aet 

A  decree  was  entered  in  favor  of  the 
government,  from  which  appellants  (desig- 
nated herein  as  defendants)  have  prose- 
cuted this  appeal.    191  Fed.  172. 

There  are  sixteen  corporate  and  thirty- 
foor  individual  defendants,  the  latter,  with 
the  exception  of  Edwin  L.  Wayman,  being 
the  officers,  presidents,  or  secretaries,  of  the 
companies. 

S6]     *The  corporate  defendants  were  alleged 
to  be  the  manufacturers  of  enameled  iron- 
ware in  various  places  in  the  United  States, 
msMnfMC^Ting  86  per  cent  of  such  ware, 
Im  iatmtmtB  camamrm  In  siieh 


ware  throughout  the  UniteC  States  and 
with  foreign  eountries,  in  competition  with 
one  another  and  with  certain  other  maai^ 
facturers  of  such  ware^  and  that  in  1909, 
or  early  in  1910,  th^  entered  into  and 
engaged  in  a  combination  and  conspiracj 
to  restrain  such  trade  and  commerce. 

The  defendants  denied  the  charges 
against  them,  Wayman  doing  so  in  a  sepa> 
rate  answer.  The  Colwell  Lead  Company 
denied  that  it  was  engaged  in  interstate 
commerce. 

A  great  deal  of  testimony  was  taken  and 
the  case  quite  elaborately  argued,  but  in  the 
view  we  take  of  it  it  is  in  comparatively 
narrow  compass,  depending  upon  the  appli- 
cation of  well-settled  principles. 

The  corporate  defendante  are  manufac- 
turers of  sanitary  enameled  ironware,  such 
as  bath  tubs,  wash  bowls,  drinking  foun- 
tains, sinks,  closets,  etc  The  enameling 
consists  in  applying  opaque  white  glass  to 
iron  uCsnsils,  first  in  the  condition  of  a 
liquid,  and,  second,  in  the  form  of  a  powder. 
The  process  consists  In  heating  the  uten- 
sils to  a  red  heat  and  then  sifting  upon  it 
the  enameling  powder.  T!b»  powder  is  fused 
by  the  high  temperature,  and  forms  on  the 
utensil  a  hard,  impenetrable,  insoluble, 
smooth,  and  glossy  surface. 

Prior  to  the  invention  of  James  W.  Ar- 
rott,  Jr.,  covered  by  letters  patent  issued 
September  26,  1899,  the  enameling  powder 
was  applied  by  a  sieve  attached  to  a  long 
handle,  which  was  held  by  the  workman 
with  one  hand,  and  the  sieve  made  to  vi- 
brate by  the  workman  striking  the  handle 
with  his  other  hand,  thereby  sifting  the 
powder  over  the  surface  of  the  ironware. 
The  implement  wss  an  imperfect  one,  not 
easily  handled,  and  by  ite  use  the  work- 
men were  subjected  to  intenss  heat  and 
physical  strain.  The  *fiow  of  tlM  pow-[S8 
der,  beside,  was  not  continuous;  it  was  east 
upon  tlie  metal  in  intermittent  puffs,  caus- 
ing in  many  instances  an  unequal  distribu- 
tion of  the  powder  and  prodneiQg  defeetiva 
articles  which  either  had  to  be  thrown  away 
or  sold  as  ''seconds.*  With  Arrott's  inven- 
tion these  evil  results  are  lessened  or  dis- 
appear. The  sieve  is  mechanically  vibrated 
very  rapidly,  causing,  instead  of  an  inter- 
mittent fiow  of  the  powder  as  in  the  hand 
process,  a  practically  continuous  flow.  Both 
hands  of  the  workman  may  be  used  to 
guide  and  direct  the  sieve.  The  advantages 
of  the  instrument  over  the  hand  process  are 
decided.  It  is  more  efficient  and  more  eco- 
nomicaL  It  makes  a  better  article  and  in 
less  time.  There  is  no  waste  in  defects  or 
''seconds."  The  workman  is  relieved  to 
some  extent  from  "fierce  heat  conditions," 
to  quote  from  the  answers. 

At  the  time  of  the  oontraets  whieh  are 
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attacked  by  tbe  goTemment  the  Standard 
Sanitary  Manufacturing  Company  was  the 
owner  of  the  patent  and  manufacturer  of 
50  per  cent  of  the  ware,  and  uaed  in  its 
production  the  patented  derice.  Some  of 
the  other  manolaeturera  were  infringing 
and  eontrovereies  eziated.  Some  yields  to 
ita  Talidity,  othera  oonteated  it.  It  waa 
auatained  by  the  courta  in  several  caaea. 

We  haTe  gone  through  this  detail  to  ex- 
hibit the  eonditiona,  aa  asserted  by  defend- 
ants, which  confronted  them  and  induced 
their  contracts.  In  further  display  of  it 
we   quote   Wayman's  answer,  aa  follows: 

"For  the  reaaons  stated,  the  art  waa  in  a 
very  unaatisfactory  condition.  No  means 
had  been  discovered  of  accomplishing  the 
reanlt  produced  by  the  use  of  the  Arrott 
invention  without  laying  tbe  user  of  such 
means  open  to  a  suit  for  infringement,  by 
ih%  owner  of  the  Arrott  patent.  The  manu- 
facturers using  the  process  in  use  prior  to 
Arroifs  invention  were  unable  to  success- 
fully eompete  with  those  using  the  Arrott  in- 
S7]Tention,  and,  moreover,  produced  a  *di8- 
proportlonate  number  of  defective,  unsight- 
ly and  iubatantially  unsalable  articles.  The 
eonaomer  waa  deceived  and  defrauded  and 
the  uae  of  sanitary  enameled  ironware  less- 
ened and  its  reputation  depreciated  by  de- 
fective articles  being  palmed  off  on  the  con- 
sumer aa  not  defective." 

On  the  aituation  thus  asserted  to  exist, 
the  defendants  build  their  defense,  contend- 
ing thai  Wayman  saw  its  eviis  and  con- 
ceived the  way  to  correct  them;  and  insist 
that  the  following  facts  are  eatablished  by 
the  evidence:  Wayman  waa'  familiar, 
through  his  connection  with  another  enam- 
eling company,  called  the  Seamless  Steel 
Bath  Tub  Company,  with  the  enamel  ware 
trade,  and  had  become  convinced  of  the  ad- 
vaatagea,  indeed,  necessity,  of  the  uae  of 
the  Arrott  invention.  He  tried  to  secure  it, 
but  the  Standard  Company  seemed  unwill- 
ing at  that  time  to  confer  its  utility  upon 
other  eompaniea,  and  pending  the  negotia- 
tions the  Seamless  Company  failed  and 
Wayman  turned  to  other  plaAs,  one  of 
which  resulted  In  the  contracts  under  re- 
view. 

As  early  aa  1908,  impreased  with  the  im- 
portanci  of  the  Arrott  patent,  he  endeav- 
ored to  have  the  Standard  Company  grant 
liceoias  to  other  eompaniea  tn  order  to  im- 
proves trade  conditiona,  and  to  this  end  he 
tried,  to  interest  other  gentlemen  in  the 
project  The  Standard  Company  was  un- 
willing to  grant,  and  other  manufacturers 
were  squally  diiBinelined  to  accept,  them. 
He  then  coneeived  the  idea  of  a  holding 
company,  but  this  failed  also,  the  Standard 
•till  being  unyielding,  stating  by  one  of  its 
sSesrs  £at  **hi»  comjmnjr  was  uawilling 
9f  It,  ed.  % 


either  to  sell  the  Arrott  patent  or  to  enter 
into  any  arrangement  which  would  lessen 
the  advantage  which  it  had  by  reaaon  of 
the  ownership  of  the  Arrott  patent"  The 
plan  waa  therefore  abandoned. 

In  August,  1909  (we  are  still  following 
the  version  of  the  testimony  given  by  coun- 
sel for  defendants),  it  was  suggested  to 
Wayman  by  a  person  connected  with  one 
*of  the  manufacturing  companies  that[S8 
he  (Wayman)  apply  for  the  position  of  secre- 
tary of  the  Association  of  Sanitary  Enam- 
eled Ware  Manufacturers  which  waa  about 
to  be  reorganized.  The  position,  it  waa 
said,  would  give  Wayman  an  excellent  op- 
portunity to  continue  his  efforts  to  buy  the 
Arrott  patent,  and  establish  such  relation 
with  the  manufacturers  of  enameled  ware 
as  would  enable  him  to  present  in  the 
most  favorable  manner  his  ideas  in  regard 
to  the  advantages  of  patent  licenses  under 
the  Arrott  patent.  This  association  waa  a 
pure  trade  organization,  and  not  formed  to 
control  or  regulate  prieea.  Wayman  ap- 
plied for  and  obtained  the  position,  and 
commenced  again  negotiations  for  the  Ar* 
rott  patent,  and  persisted,  against  the  ap- 
parent reluctance  of  the  Standard  Com- 
pany to  give  up  the  advantages  of  the  pat- 
ent Finally  he  impreaaed  the  manager  of 
the  Standard  factories  with  the  greater  ad- 
vantages which  would  come  to  his  company 
by  the  elimination  of  "seconds,"  and  re- 
moving them  aa  competitors  of  the  bet- 
ter articles  of  the  Standard,  copfining  the 
competition  to  such  articles,  of  which  the 
Standard  produced  60  per  cent.  The  mana- 
ger of  the  Standard  and  that  company 
yielded  to  the  representation  of  these  ad- 
vantages. 

These  advantages  are  dwelt  on  and  made 
much  of  by  counsel  and  they  quote  testi- 
mony to  display  their  extent  "Seconds," 
aa  ws  have  said,  were  artidea  of  Inferior  or 
defective  manufacture,  and  aa  their  inferi- 
ority was  not  apparent  they  could  be  rep- 
resented and  sold  as  of  standard  quality. 
Such  deception,  it  is  asserted,  waa  frequent- 
ly practised,  and  the  artidea  turning  out 
defective  discredited  enamel  ware,  gave  it 
a  bad  reputation,  and  there  waa  a  growing 
diflkulty  to  maintain  or  extend  its  sale. 
With  "seconds"  out  of  the  way,  it  may  be 
conceded,  aa  it  is  contended,  that  only  hon- 
est articles  were  available  to  plumbers.  Job- 
bers, and  builders. 

The  Standard  Company  fixed  a  price 
upon  the  Arrott  pati^iit  and  gave  Wayman 
an  option  upon  it.  He,  in  the  *following[St 
December,  secured  also  an  option  from  the 
J.  L.  Mott  Iron  Works  upon  a  patent  called 
the  Dithridge,  and  from  the  L.  Wolff  Manti- 
tacturing  Company  an  o^Wom  u^^^oa.  \2ba 
Lindsay  patent.    ThMa  n%.taii\a  ^^ii%t%  vn- 
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nfUtcrad  labal  (except  where  otherwiM  m  luve  iUlieized  in  the  prorUion  reUting 
■peaUlad)  owned  by  the  licenMe,  and  in  >d-  to  pricbi  And  diacounte,  quoted  above.  The 
dltion  thereto  a  ItcenM  tag  or  label  ap-  icbedutei  referred  to  are  found  in  the  para- 
proved  bj  the  licenaoT,  placed  in  •  vieible  graph  providing  for  preferential  diMounta, 
poaitloD   thei«on.  and  eovar  all  articlea  but  b«tha,  theee  b«- 

Tha  proTiaion  for  priMa  waa  aa  followa:  ing  deaeriBcd  in  achedulea  1,  2,  and  3. 

"Tha  licenaor  agr«M  that  ha  will  emploj  There  waa  alao  a  jobber'a  licenee  agree- 

a  eoBimlaalon  of  lix  penona,  of  which  he  U  ment  that  bor«   at  tiie   top   the    note  that 

to  b«  one,  and  to  act  aa  chairman  thereof,  it  "muat  be  esecuted  b;  the  purchaser  in 

flva  of  whom  ahall  be  deaignated  b;  a  ma-  order  to  purcbaaa  tieenaed  aanitar;  enam- 

jori^  of  the  partiea  holding  licenaea  aim-  eled  "ware."    It  eonv«jed  to  the  jobber[4B 

iiar  to  thia  license,  whieh  oommiaaion  aball  the  right  to  buy  and  aell  luch  ware,  prorid- 

have  auperrUion  of  all   the  relation*  and  ed  for  certain  diiconnta  and  detaila  aa  to 

tranaaetiona    between     the    partlaa    hereto  ahipmenta  and  deliveriea,  and  that  the  aalea 

under  thla  agreement;  hot  It  la  undentood  were    to    be    made    "by    the    purchaaera    at 

that  where  a  member  of  aald  conuniaaiOD,  pricea  to  be  aatabliehed  and   prcTailing  In 

or  bia  eonpanj,  ahall  be  directly  interested  tbe   variona   lonee    into   which    the   gooda 

in   aaf  qneetiou   of  a  violation   of  the  It-  were  shipped,  regardleaa  of  the  point  of  [nir- 

cenaa  to  be  decided  bj  tbe  aaid  commiuion,  chaoe."     There    waa   a   proTiaion   for  :tbe 

aald   member   aball   be   diaqualified   and   a  payment  of  the  parchaae  price  at  certain 

temporarj   member  ahall  be   appointed   in  rebate  periods  if  the  agreement  ehould  be 

his  place  by  the  remaining  membera  of  the  complied  with.    The  resale  pricea  as  eatab- 

eommiaaioB.  lished  from  time  to  time  were  required  to 

"All  terms  and  conditiona  relative  to  be  maintained  by  all  jobbers  and  dealers, 
prices  and  discount*  now  eatablished  by  the  and  aalea  could  not  be  made  from  one 
4B]lieensor  and  set  forth  in  *the  ann^ed  jobber  to  another  for  any  better  prices 
schedules  and  made  a  part  hereof  ahall  than  "eatabliabed  by  tbe  sheets,"  and  tbe 
remain  in  force  and  effect  until  other  terms,  purchaser  agreed  to  "obeem  and  strictly 
conditiona,  and  preferential  diaeount*  are  maintain  tbe  aelllng  prices  as 
subetituted  therefor  by  the  licensor,  which  they  are  set  forth  in  the  achedulas,  and 
snbatitution  can  only  be  made  by  him  with  obeerre  and  adhere  to  the  rulea  and  regola- 
tha  approval  of  a  majori^  of  tbe  members  tiona  as  embodied  in  the  price  aheets,"  or 
of  tbe  commission,  hereinbefore  prescribed,  embodied  in  price  sheets  which  might  be 
Notice  of  such  changes  and  aubatitutiona  iaaued  by  or  under  tbe  authority  of  the 
ahall  be  given  from  time  to  time  in  writing  licensor.  Article*  might  be  added  to  or 
by  the  licenaor  to  the  licenaeea.  The  removed  from  tbe  aebedules  at  any  time, 
lieensee  eoTenenta  to  adhere  to  and  main-  'lbs  purchaser  also  agreed  during  the  lite 
tain  such  terms,  conditions,  r^ulationa,  of  the  contract  not  to  purchase,  aell,  ad- 
prieea,  and  preferential  diacounta  as  may  vertise,  or  solicit  orders  for,  or  In  any  way 
be  asbiblisbed  by  the  licensor  from  time  to  handle  or  deal  in,  sanitary  enameled  Iron- 
time,  AfMl  tAs  lioensM  further  agrtea  to  ware  of  any  manufacturer  not  llceined 
•eU  tut  'aeoondt'  or  'BV  covered  by  aohedvU*  under  the  letters  patent  enumerated  in  tbe 
4,  4},  S,  and  t."     [Italics  oun.)  agreement,  except  with  the  ezprea*  written 

Hm  restrictions  as  to  prices  at  which  the  permission  of  the  licensor.  A  breach  of 
gooda  war*  to  be  sold  did  not  apply  to  those  any  ot  tbe  conditiona  aubjected  the  con- 
sold  and  exported  to  foreign  eountriea.  tract  and  all  unfilled  ordera  to  cancelation. 
8neh  aalea  were  required,  however,  to  be  the  forfeltura  of  rebates,  and  the  power  te 
proved  to  the  licensor.  obtain    the    ware   manufactured    under   the 

There  was  a  provUion  for  the  return  of  letters   patent   from    any   of   the    UesnaM 

80   per  cent  of  tbe   royaltica   paid   If  the  ja^nUelvnn.       Tbe     purchaser     further 

agreement  should  be  complied  with     These  j  ^^  ^^  ^„  ,      ^,  ^  l,„j  „,„^. 

t^ra^tieji,  called  in  tb*  agreement  "rcyaltr  ^^^^  ,„   accord.nci   with  the   paterits. 

!^iT"J^  .1"^  ^  ^,  .^TT"  irrespective  of  by  whom  manufactu^.  ex- 

M  the  agreement  ahould  be  violated  in  any  _  .    .               .           _,..     ..          , 

nartienlar  **     '"   ■"^•■'''•''ce   with   the   price*,   eon- 

Th.    foregoing    constitute    the    essential  ^itiona,  and  regulation,  of  aale  eaUbliahed 

provisions    of    tbe    nunufactursr'*    agree-  ""^  "•  "«"«>'■■ 

msnts,  and  It  will  be  observed  what  little  ^^  P''"  '"*  contained  a  notiM  to  tb* 

space  ts  ^ven   to   -'seconds,"   though   It  is  jobber*'  salemen  that  the  agreementa  eiecnt- 

aaserted  in  the  argument,  aa  we  have  seen,  «I  '^  their  companies  "required  them[47 

that'lo  get  rid  of  tbe  evil*   of  their  pro-  to   reaell   the  various   licensed   products   at 

dnetion  and  sale  waa  the  chief  impulse  to  no  better  prices,  terms,  or  other  regulations 

the    agreements.      The    covenant    aa    to  than  therein  established.     And  farther,  as 

"■wasi^"  nw  M^nwsed  l^r  tlM  woids  whiab  elwagea,    additions,    and    elimination*    oc- 
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cmredt  new  iheeto  would  be  iBsned  prompt- 
ly. 

Tbeie  art  the  main  oatllnes  of  the  agree- 
mente,  and,  as  emphasizing  them,  Wayman 
directed  the  manufaeturen  at  the  time  they 
■ent  oat  the  jobbers'  agreements  to  also 
■end  with  them  a  letter  containing  the 
following:  "It  is  necessary  for  you  [the 
jobbers]  to  execute  these  contracts  before 
we  [tlie  manufacturers]  can  sell  you 
licensed  sanitary  enameled  ware."  This 
provision  was  enforced,  as  indicated  by 
letters  in  the  record.  It  was  also  the  con- 
dition expressed  by  Wayman  in  his  cor- 
respondence with  other  manufacturers 
whom  he  tried  to  induce  to  accept  licenses 
and  become  parties  to  the  sgreements.  In 
a  letter  to  a  jobber  Wayman  expressed  the 
hope  that  the  jobber  could  see  his  way  clear 
to  execute  the  agreement,  as  it  covered  "a 
matter  entirely  for  the  jobbers'  benefit." 
He  further  stated:  "The  Cedar  Rapids 
Pump  Ciompany  of  your  city  have  executed 
the  agreement,  and  I  hope  you  will  coH>per- 
aie  immediately  with  your  local  competi- 
tors, which  will  be  much  more  advantageous 
than  a  eontinuous  cut  market." 

In  this  statement  certain  things  are 
prominent.  Before  the  agreements  the 
manufacturers  of  enameled  ware  were  in- 
dependent and  competitive.  By  the  agree- 
ments they  were  combined,  subjected  them- 
selves to  certain  rules  and  regulations, 
among  others,  not  to  sell  their  product  to 
the  jobbers  except  at  a  price  fixed  not  by 
trade  and  competitive  eonditions,  but  by 
the  decision  of  tiie  committee  of  six  of  their 
number,  and  aones  of  sales  were  created. 
And  the  jobbers  were  brought  into  the 
combination  and  made  its  subjection  com- 
plete and  its  purpose  successful.  Unless 
they  entered  the  combination  they  could 
obtain  no  enameled  ware  from  any  manu- 
facturer who  was  in  the  combination,  and  the 
48]condition  of  entry  *was  not  to  resell  to 
plumbers  except  at  the  prices  determined 
by  the  manufacturers.  The  trade  waS) 
therefore,  practically  controlled  from  pro- 
ducer to  consumer,  and  the  potency  of  the 
eeheme  was  established  by  the  co-operation 
of  85  per  cent  of  the  manufacturers,  snd 
their  fidelity  to  it  was  secured  not  only 
by  trade  advantages,  but  by  what  was  prac- 
tically a  pecuniary  penalty,  not  inaptly 
termed  in  the  argument,  "cash  bail."  The 
royalty  for  each  furnace  was  $5,  80  per 
cent  of  which  was  to  be  returned  if  the 
agreement  was  faithfully  observed;  it  was 
to  be  "forfeited  as  a  penalty"  if  the  agree- 
ment was  violated.  And  for  faithful  oh- 
■arvaace  of  their  engagements  the  jobbers, 
too,  were  entitled  to  rebates  from  their 
pwrehases.  It  is  testified  that  90  per  cent 
o#  the  jobbers  in  munber  mnd  more  than  90 
B7  li,  mA 


per  cent  in  purchasing  power  joined  the 
combination. 

The  agreements  clearly,  therefore,  trans- 
cended what  was  necessary  to  protect  the 
use  of  the  patent  or  the  monopoly  which 
the  law  conferred  upon  it  They  passed 
to  the  purpose  and  accomplished  a  restraint 
of  trade  condemned  by  the  Sherman  law. 
It  had,  therefore,  a  purpose  and  accom- 
plished a  result  not  shown  in  the  Bemeni 
Case.  There  was  a  contention  in  that  ease 
that  the  contract  of  the  National  Harrow 
Company  with  Bement  k  Sons  was  part  of 
a  contract  and  combination  with  many 
other  companies  and  eonstituted  a  violation 
of  the  Sherman  law,  but  the  fact  was  not 
established,  and  the  case  was  treated  as  one 
between  the  particular  parties,  the  one 
granting  and  the  other  receiving  a  right 
to  use  a  patented  article  with  conditions 
suitable  to  protect  such  use  and  secure  its 
benefits.  And  there  is  nothing  in  Henry 
V.  A.  B.  Dick  Co.  224  U.  S.  1,  68  L.  ed. 
646,  32  Sup.  Ct  Rep.  384,  whieh  contravenes 
the  views  herein  expressed. 

The  agreements  in  the  ease  at  bar  com- 
bined the  manufacturers  and  jobbers  of 
enameled  ware  very  much  to  the  same 
purpose  and  results  as  the  association  of 
manufacturers  *and  dealers  in  tiles  com- [4 9 
bined  them  in  W.  W.  Montague  k  Co.  v. 
Lowry,  103  U.  S.  38,  48  L.  ed.  808,  24 
Sup.  Ct.  Rep.  307,  which  combination  was 
condemned  by  this  court  as  offending  the 
Sherman  law.  The  added  element  of  the 
patent  in  the  case  at  bar  cannot  eonfer 
inununity  from  a  like  condemnation,  for 
the  reasons  we  have  stated.  And  this  we 
say  without  entering  into  the  consideration 
of  the  distinction  of  rights  for  whieh  the 
government  contends  between  a  patented 
article  and  a  patented  tool  used  in  the 
manufacture  of  an  unpatented  article. 
Rights  conferred  by  patents  are  indeed  very 
definite  and  extensive,  but  they  do  not  give 
any  more  than  other  rights  a  universal 
license  against  positive  prohibitions.  The 
Sherman  law  is  a  limitation  of  rights, — 
rights  whieh  may  be  pushed  to  evU  con- 
sequences, and  therefore  restrained. 

This  court  has  had  occasion  in  a  number 
of  cases  to  declare  its  principle.  Two  of 
those  caies  we  have  cited.  The  others  it 
is  not  necessary  to  review  or  to  quote  from 
except  to  say  that,  In  the  very  latest  of 
ttiem,  the  comprehensive  and  thorough  char- 
acter of  the  law  is  demonstrated  and  its 
sufliciency  to  prevent  evasions  of  its  poli^ 
"by  resort  to  any  disguise  or  subterfuge 
of  form,"  or  the  escape  of  its  prohibitions 
'by  any  indirection."  United  States  v. 
American  Tobacco  Co.  221  U.  S.  108,  181, 
56  L.  ed.  663,  694,  %\  ^up.  (^.  ^to^*  ^"^^ 
Nor  can  they  Ym  evaded  >^7  «Md  inxA^^v^ 
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Tht  law  is  its  own  meuure  of  right  and 
wrong,  of  what  it  permits  or  forbids,  and 
tlM  judgment  of  the  courts  cannot  be  set 
up  against  it  in  a  supposed  accommodation 
of  its  policy  with  the  good  intention  of  par- 
ties, and,  it  maj  be,  of  some  good  results. 
United  States  ▼.  Trans-Missouri  Freight 
Asso.  106  U.  S.  290,  41  L.  ed.  1007,  17 
Sup.  Ct.  Rep.  648;  Armour  Packing  Co.  t. 
United  SUtes,  209  U.  a  66,  62,  62  L.  ed. 
681,  684,  28  Sup.  Ct  Rep.  428. 

Tbt  Colwell  Lead  Company  asserts  the 
legality  of  the  license  agreements  as  the 
other  defendants  do,  and,  besides,  urges 
that  it  was  not  engaged  in  interstate  com- 
merce, but  that  it  only  sold  to  plumbers, 
and  that  none  of  the  price  restrictions  was 
60] applicable  to  it,  nor  was  it  *at  any  time 
in  any  relations  whatsoeTer  with  the  other 
defendants.  It  asserts  that  it  was  itself 
a  jobber,  and  therefore  had  no  occasion  to 
deal  with  jobbers,  and  that  it  was  not 
present  nor  represented  at  any  of  the  meet- 
ings preceding  the  license  agreements. 

It  does  appear,  howoTer,  that  the  com- 
pany was  a  member  of  the  association  of 
manufacturers, — an  association  which,  we 
have  seen,  passed  the  first  resolution  in 
regard  to  the  license  agreement, — ^and  the 
president  of  the  company,  when  addressed 
on  the  subject  of  the  agreement,  expressed 
an  appreciation  of  it  provided  all  manu- 
faetuiers  should  "sign  up."  He,  however, 
reserved  final  judgment  until  he  could  go 
over  the  matter  in  detail  with  Wayman, 
who  had  addressed  him,  and  declared  that 
he  would  "be  greatly  infiuenced  by  what 
other  mannfacturers  do." 

There  is  a  letter  in  the  record,  about 
which,  however,  there  is  some  dispute,  pur- 
porting to  have  been  written  by  the  presi- 
dent of  the  company  to  Wayman,  in  which 
the  latter^s  interpretation  of  a  previous 
letter  was  said  to  be  "entirely  correct," 
and  which  contained  the  following:  "We 
will  not  require  any  preferentials  below  the 
lowest  price  made  by  the  Standard  Sanitary 
Manufacturing  Company."  There  can  be 
little  doabt  of  the  genuineness  of  the  letter, 
and  it  is  certain  that  the  company  assert- 
ed on  the  26th  of  May,  1910.  Its  license, 
however,  was  modified  in  order  that  it 
might  meet  local  competition  in  New  York, 
ite  business  being,  it  is  contended,  mostly 
loeal. 

It  appears  from  the  testimony  that  the 
eon^Muiy  was  a  manufacturer  and  a  jobber, 
maaufaeturing  about  one  half  of  what  it 
sold.  As  a  jobber  it  bought  goods  from 
other  manufacturers,  but  it  denies  there 
was  an  agreement  as  to  prices  with  such 
maaufaeturers. 

Hie  testimony  as  to  the  state  or  inter- 
ehmrmeter  ot  iU  hnsisess  is  that  it 


manufactures  at  Elisabeth,  New  Jersey, 
*and  buys  also  from  other  manufactur-[61 
ers  and  jobbers.  It  ships  from  there  to  its 
warehouses  in  New  York,  Worcester,  Massa- 
chusetts, and  Brooklyn.  The  trade  of 
its  Worcester  branch  covers  about  200  miles 
around  Worcester,  its  efforts  being  to 
localize  its  business.  It  is  doubtful,  it  is 
testified,  if  the  trade  goes  beyond  Mass- 
achusetts, the  trade  there  being  circum- 
soribed.  Sales  in  Connecticut  are  made 
through  the  New  York  office  from  the  ware- 
rooms. 

It  is  manifest  that  the  Colwell  Company 
was  a  party  to  the  combination  and  was 
also  engaged  in  interstate  commerce.  The 
fact  that  its  trade  was  less  general  than 
that  of  the  other  manufacturers  and  job- 
bers does  not  take  from  it  the  character 
of  an  interstate  trader.  The  fact  that  it 
was  restricted  in  less  degree  than  the  other 
jobbers,  given  a  certain  freedom  of  com- 
petition to  meet  local  eonditions  in  New 
York,  diminishes  only  the  degree  of  eul- 
pability,  but  does  not  entirely  remove  it. 
Indeed,  it  may  be  said  that  such  freedom 
does  not  even  diminish  culpability.  It  is 
a  concession  which  may  be  made  a  means 
of  crushing  competition  where  it  is  most 
formidable. 

Error  is  assigned  on  the  action  of  the 
circuit  court  in  not  granting  a  motion  made 
by  defendants  for  an  enlargement  of  time 
to  take  testimony,  on  the  ground  that  they 
had  been  prevented,  by  the  action  of  the 
government  in  instituting  criminal  proceed- 
ings, from  properly  presenting  their  de- 
fense. 

The  question  arose  upon  the  action  ot 
witnesses  who  were  subpcsnaed  and  called 
by  the  Colwell  Lead  Company,  th^  being 
officers  of  some  of  the  other  manufacturers. 
The  government  apprehending,  and  as  it 
now  contends,  that  the  witnesses  were  called 
to  give  them  immunity  from  a  criminal 
prosecution  which  was  then  pending  in 
Michigan,  notified  them  that  if  they  testi- 
fied they  would  do  so  at  their  peril,  as  im- 
munity could  only  be  claimed  by  *wit-[6S 
nesses  for  the  government.  The  witnesses 
thereupon,  upon  the  advice  of  eounsel,  re- 
fused to  testify,  leaving,  as  it  is  contended, 
the  Colwell  Company  particularly,  and  the 
other  defendants  as  well,  without  the  evi- 
dence such  witnesses  eould  have  given,  and 
whieh,  it  is  said,  they  did  give  subsequently 
in  the  criminal  trial. 

Whether  the  testimony,  if  given,  would 
have  conferred  immunity,  we  are  not  called 
upon  to  determine.  The  only  question  is 
as  to  the  extent  of  the  court's  discretion 
in  such  circumstances.  The  Sherman  act 
provides  for  a  criminal  proceeding  to  punish 
violations,  and  suits  in  equity  to  restrain 
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rach  Tiolations,  and  the  snits  maj  be 
brought  timultaneously  or  successively.  The 
order  of  their  bringing  must  depend  upon 
the  goTemment;  the  dependence  of  their 
trials  cannot  be  fixed  by  a  hard-and-fast 
rule,  or  made  imperatively  to  turn  upon 
the  character  of  the  suit.  Circumstances 
may  determine  and  are  for  the  considera- 
tion of  the  court.  An  imperative  rule  that 
the  cItII  suit  must  await  the  trial  of  the 
criminal  action  might  result  in  injustice 
or  take  from  the  statute  a  great  deal  of 
its  power.  Besides  a  suit  by  the  govern- 
ment, there  may  be  an  action  for  dam- 
ages by  a  "person  injured  by  reason  of 
anything  forbidden  by  the  act."  Must  it 
also  wait?  Indeed,  the  reasons  urged  for 
the  mle,  if  logically  extended,  would  com- 
pel the  postponement  of  the  enforcement  of 
the  civil  remedies  until  the  exhaustion  of 
criminal  prosecutions  or  their  expiration 
by  lapse  of  time.  Until  either  event  occurs, 
the  danger  of  incrimination  cannot  be  said 
to  have  passed.  It  is  manifest,  therefor, 
that  the  most  favorable  view  which  can  be 
taken  of  the  rights  of  defendants  in  such 
situation  is  that  they  depend  upon  the 
discretion  of  the  court  in  the  particular 
ease.  We  find  no  abuse  of  such  discretion 
in  the  case  at  bar. 
Decree  affirmed. 
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FRANK  H.  HITCHCOCK,  Postmaster-Gen- 
eral of  the  United  States.     (No.  32.) 

(See  S.  C.  Reporter's  ed.  63-61.) 

Postofflce  —  aeoond-dasa  postal  rates  — 
periodlcala  or  books. 

1.  Books,  being  expressly  embraced  in 
mail  matter  of  the  third  class  by  the  act 
of  March  3,  1879  (20  Stat,  at  L.  850,  chap. 
180,  U.  S.  Comp.  SUt.  1001,  p.  2648),  §  17. 
cannot  be  removed  from  that  class  and  giv- 
en the  benefit  of  second-class  postal  rates  ac- 
corded bpr  I  14  to  periodical  publications, 
by  the  Bm:iple  device  of  publishing  them  in 
a  series,  at  regular  intervals  of  time,  wheth- 
er snch  publications  be  reprints  of  well- 
known  works  or  new  matter. 
(For  other  cases,  see  Postofflce,  Y.,  In  Digest 

Sap.  Ct  1008.] 

Poatollloe  —  aeoond-clasa  iKMtal  rates  — 
periodlcala  or  books. 
2.  Weakly  ZH-pajte  pubUcMtiona,  each  eon 


./ 


taining  a  single  story,  complete  in  itself, 
which  are  generally  by  the  same  author, 
and  carry  the  same  character  through  the 
series,  and  leave  the  reader  to  expect  fur- 
ther tales,  but  which  contain  nothing  else 
except  a  roll  of  honor,  some  laudatory  let- 
ters with  insignificant  comment,  and  a  page 
or  two  containing  answers  to  inquiries,  are 
not  "periodical  nublications"  entitled  to  see- 
ond-class  postal  rates,  under  Uw  act  of 
March  3,  1870,  §  14,  but  are  'n>ook8,''  which, 
by  §  17,  take  the  higher  third-claaa  rate. 
[For  other  cases,  see  Postofflce,  Y.,  in  Digest 
Sap.  Ct.  1008.] 

Postofflce  —  revoking  second-daaa  prlT« 

lieges  —  bearing. 

3.  Persons  whose  second-class  mail  priTi- 

leges  have  been  revoked  on  the  ground  thai 

their  publications  were  not  periodieala,  but 

books,  have  no  cause  to  complain  as  to  the 

sufficiency  of  the  hearing  before  the  DepMt- 

ment,  although,  beyond  the  submission  and 

acceptance  of  a  printed  brief  upon  the  quea- 

tion,  which  was  purely  one  of  law,  nothing 

further  was  done,  the  Department  assigning 

no  reasons  for  its  ruling,  and  evincing  no 

desire  to  discuss  the  matter,  where  not  even 

by  manner  or  indirection  was  the  offer  of 

any  material  evidence  prevented. 

[For  other  cases,  see  Postofflce,  Y.,  in  Digest 
Sup.  Ct  1008.  J 

[Nos.  31  and  32.] 

Argued  November  5  and  6,  1012.    Decided 
November  18,  1012. 

APPEALS  from  the  Court  of  Appeals  of 
the  District  of  Columbia  to  raview  de- 
crees which  reversed  decrees  of  the  Supiema 
Court  of  the  District,  enjoining  the  Poai- 
master-General  from  revoking  certain  sec- 
ond-class mail  privileges.  Affirmed. 
See  same  case  below.  No.  31,  34  App.  D. 

C.  521 ;  No.  32,  34  App.  D.  C.  536. 
The  facts  are  stated  in  the  opinion. 

Messrs.  J.  J.  Darlington  and  H.  H. 
Olassle  argued  the  cause  and  filed  a  brief 
for  appellants: 

There  was  not  ''a  bearing,"  in  the  senae 
of  the  statute. 

Lewis  Pub.  Co.  v.  Wyman,  152  Fed.  787; 
Weybridge  v.  Addison,  67  Vt.  660;  Payne 
V.  United  States,  20  App.  D.  C.  581 ;  United 
States  ex  reL  Wedderbum  v.  Bliss,  12  App. 

D.  C.  485;   Garfield  v.  United  States,  32 
App.  D.   C.  154. 

The  relegation  of  appellants'  publicationa 
from  the  second  to  the  third  claas  postage 
rate  (whereby  they  are  indirectly  de- 
stroyed) cannot  be  justified  upon  the  pre- 
text of  a  personal  literary  and  moral  cen- 
sorship unknown  to  the  law. 

Where  it  appears  that  Congreas  knew  bow 
certain  terms  in  the  previous  law  had  been 
construed,    the    repetition    of   those    same 
terms   in   a   tubaeqxient  %la.taVA  \TA\«i^«a 
that  the  constmcUon  iraa  lAo^ltadL  i\fCB% 
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witb  tlM  terms,  and  that  "a  like  oonttrne- 
tloB  was  inteaded,  and  was  expected,  to  be 
fifen"  to  them.  Repeiitio  verbftrum  in- 
Moot  aceeptotUmem  in  eodem  tenau, 

ICaaoii  ▼.  Feanon,  9  How.  248,  268,  18 
L.  ed.  125,  128;  Reiche  ▼.  Smythe,  13  Wall. 
182,  164,  20  L.  ed.  686,  667;  The  Abbotts- 
ford,  98  U.  8.  440,  444,  26  L.  ed.  168, 
168;  Claflin  t.  Oommonwealth  Ina  Co.  110 
U.  &  90,  93,  28  L.  ed.  79,  80,  3  Sup.  Ct 
Rep.  607;  New  York,  N.  H.  A  H.  R.  Co. 
T.  Interstate  Commerce  Commission,  200 
U.  a  361,  401,  402,  60  L.  ed.  616,  626,  626, 

26  Sup.  Ct.  Rep.  272;  United  States  t. 
G.  Falk  A  Bro.  204  U.  S.  143,  162,  61  L. 
ed.  411,  414,  27  Sup.  Ct  Rep.  101 ;  United 
StatM  T.  Cerecedo  Hermanos  j  Compafiia, 
200  U.  S.  337,  339,  62  L.  ed.  821,  822,  28 
dup.  Ct.  Rep.  632;  White-Smith  Music  Pub. 
Go.  ▼.  Apollo  Co.  200  U.  S.  1,  14,  62  L.  ed. 
666,  660,  28  Sup.  Ct.  Rep.  319,  14  Ann.  Cas. 
628;  Baltimore  A  0.  S.  W.  R.  Co.  ▼.  United 
Stotes,  220  U.  S.  04,  103,  66  L.  ed.  384, 
387,  31  Sup.  Ct  Rep.  368. 

Just  as  in  the  ease  of  previous  Judicial 
construction,  a  known  construction  made  bj 
the  officers  charged  with  the  enforcement  of 
the  statute  is  treated  as  if  read  in  the  sub- 
sequent statute. 

New  York,  N.  H.  A  H.  R.  Co.  t.  Inter- 
state Commerce  Commission,  200  U.  8.  361, 
401,  402,  60  L.  ed.  616,  626,  626,  26  Sup. 
Ct  Rep.  272;  United  SUtes  t.  G.  Falk  k 
Bra  204  U.  S.  143,  162,  61  L.  ed.  411,  414, 

27  Sup.  Ct  Rep.  191. 
But  in  the  case  at  bar  we  haTC  something 

BBOre  than  mere  conscious  repetition.  We 
have,  in  the  first  place,  an  attempt  to 
amend  the  law  into  the  effect  or  sense  in 
which  it  is  now  sought  to  be  construed,  and 
a  deliberate  rejection  of  that  amendment 
This  should  be  oonelusive. 

;  United  SUtes  ▼.  Press  Pub.  Co.  219  U.  S. 
1,  10,  66  L.  ed.  66,  67,  31  Sup.  Ct  Rep. 
212,  21  Ann.  Cas.  942. 

This  court  has  never  failed  to  take  into 
consideration  "the  genesis  and  development 
of  the  legislation"  which  the  act  in  question 
embodies.  It  sedcs  to  place  itself  in  the 
light  of  nhe  situation  as  it  existed  and 
as  it  was  pressed  upon  the  attention  of  the 
hgislative  bodj."  Church  of  the  Holj  Trin- 
i^  ▼.  United  SUtes,  143  U.  S.  463,  36  L. 
ed.  229,  12  Sup.  Ct.  Rep.  611.  In  so  doing 
the  amendmenU  U  whieh  an  act  has  been 
subjected  before  it  reached  iU  final  legis- 
lative form  are  deemed  to  afford  "a  special- 
Ij  efficacious  means  for  discerning  iU  in- 
tent and  purpose." 

.  United  SUtes  ▼.  Press  Pub.  Co.  219  U.  S. 
1,  11,  13,  66  L.  ed.  66,  67,  68,  31  Sup.  Ct. 
Rep.  212,  21  Ann.  Cas.  942;  Chesapeake  & 
P.  Teleph.  Co.  v.  Manning,  186  U.  S.  238, 
M^  4a  L,  ed.  1144,  1146,  22  Sup.  Ct  Rep. 


881 ;  Churoh  of  the  Holj  Trinitj  ▼.  United 
SUtes,  143  U.  S.  467,  463,  464,  36  L.  ed. 
226,  229,  230,  12  Sup.  Ct  Rep.  611;  Coosaw 
Min.  Co.  V.  South  Carolina,  144  U.  8.  669, 
661,  36  L.  ed.  641,  642,  12  Sup.  Ct  Rep. 
680;  Piatt  ▼.  Union  P.  R.  Co.  99  U.  S.  48, 
64,  26  L.  ed.  424,  429;  Blake  v.  National 
City  Bank,  23  WaU.  307,  319,  23  L.  ed.  119, 
120. 

We  have,  in  the  second  plaee,  the  addi- 
tional fact  that  the  words  as  repeated  in 
the  new  act  of  1879  were  immediaUly  given 
the  same  construction  as  under  the  prior 
law,  1^  the  officers  charged  with  their  en- 
forcement, notwithstanding  that  these  offi- 
cers had  themselves  endeavored  to  have  the 
Uw  changed.  This  is  a  contemporary  in- 
UrprcUtion  of  the  most  forcible  nature. 
This  practical  exposition  is  too  strong  and 
obstinaU  to  be  shaken  or  controlled. 

Schell  ▼.  Fauch^  138  U.  S.  662,  672,  34 
L.  ed.  1040,  1043,  11  Sup.  Ct  Rep.  376; 
United  SUtes  v.  HiU,  120  U.  &  169,  180, 
182,  183,  30  L.  ed.  627,  631,  632,  7  Sup. 
Ct  Rep.  610;  Hahn  v.  United  SUtes,  107 
U.  8.  402,  406,  27  L.  ed.  627,  628,  2  Sup. 
Ct  Rep.  494;  Butterworth  v.  United  SUtes, 
112  U.  S.  60,  67,  68,  28  L.  ed.  666,  661,  662, 

6  Sup.  Ct.  Rep.  26;  United  SUtes  ▼.  Phil- 
brick,  120  U.  S.  62,  69,  30  L.  ed.  669,  661, 

7  Sup.  Ct  Rep.  413;  BaU  Refrigerating 
Co.  V.  Sulzberger,  167  U.  S.  1,  44,  46,  39 
L.  ed.  601,  614,  16  Sup.  Ct  Rep.  608; 
United  SUtes  v.  Healey,  160  U.  S.  136,  141, 
146,  40  L.  ed.  369,  371,  372,  16  Sup.  Ct 
Rep.  247 ;  Hewitt  ▼.  Schults,  180  U.  &  139, 
167,  46  L.  ed.  463,  472,  21  Sup.  Ct  Rep. 
309;  Midway  Co.  v.  Eaton,  183  U.  8.  602, 
609,  46  L.  ed.  347,  362,  22  Sup.  Ct  Rep. 
261;  United  SUtes  v.  Finnell,  186  U.  S. 
236,  244,  46  L.  ed.  890,  893,  22  Sup.  Ct 
Rep.  633. 

An  expression  of  opinion  in  debaU  is 
not  appropriate  evidence  of  legislative  in- 
tent 

United  SUCes  v.  Union  P.  R.  Co.  91  U. 
a  72,  79,  23  L.  ed.  224,  228;  United  SUtes 
V.  Trans-Missouri  Freight  Asso.  166  U.  a 
293,  318,  41  L.  ed.  1011,  1019,  17  Sup.  Ct 
Rep.   640. 

The  refusal  of  Congress  U  accept  the  re- 
peated recommendation  of  the  Postofficc 
Department  to  restrict  the  seeond-clasr 
mailing  privileges  was  equivalent  to  afilrm- 
ative  action  in  mainUining  the  stalne  quo. 

Chiles  V.  Chesapeake  A  0.  R.  Co.  218  U. 
a  71,  76,  64  L.  ed.  936,  938,  80  Sup.  Ct 
Rep.  667,  20  Ann.  Cas.  980;  Weltoa  v.  Mis- 
souri, 91  U.  a  276,  282,  23  L.  ed.  347, 
360. 

If,  as  we  submit,  the  action  of  Congress 
shows  conclusively  what  it  intended  the 
term  to  include,  it  would  seem  to  follow 
that  the  decision  in  Houghton's  Ckse,  infra, 

aa«  u.  s. 
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awBoi  be  taktti  ia  tnbteqiieBt  eases  u  an- 
tboritatiTielj  Mcertainiiig  the  intent  of  Con- 
giees  to  be  tbe  reverie. 

Barden  ▼.  Northern  P.  R.  Co.  154  U.  8. 
288,  S22,  88  L.  ed.  902,  1000,  14  Sup. 
Ct  Bc|i.  1080;  Kilbonm  t.  Thompaon,  103 
U.  &  178,  198,  199,  200,  28  L.  ed.  388, 
389,  890;  Legal  Tender  Caaea,  12  Wall. 
467,  664,  to  L.  ed.  287,  318. 

In  aaj  event,  the  decision  in  Houghton 
▼.  Payne,  194  U.  &  88,  48  L.  ed.  888,  24 
Sup.  Ct  Rep.  690,  should  he  rigidly  limited 
to  the  predse  faets  of  that  ease,  and  should 
not  be  coctended  by  analogies  to  eases  not 
•trietty  within  its  soope. 

Hairiman  t.  Northern  Securities  Co.  197 
U.  8.  244,  291,  49  L.  ed.  739,  781,  26  Sup. 
Ct.  Bep.  493;  Pollock  ▼.  Farmers'  Loan  ft 
T.  Co.  167  U.  &  429,  674,  89  L.  ed.  769, 
818,  16  Sup.  Ct.  Rep.  878. 

Sdf-eompleteness  is  no  bar  to  periodical 
eharaeter,  and  it  woold  be  mere  stultifica- 
tiOB  for  the  Postmaster  General  so  to  as- 
■ert,  ia  Tiew  of  the  publications  admitted 
by  him  as  periodicals  without  question. 

The  positiTO  authority  of  a  decision  is 
eoartensive  only  with  tiie  facts  on  which 
It  Is  made. 

Ogden  ▼.  Saunders,  12  Wheat.  218,  233, 
8  L.  ed.  808»  812;  Pollock  ▼.  Farmers'  Loan 
k  T.  Co.  167  U.  8.  429,  674,  89  L.  ed.  760, 
818^  16  Svp.  Ct  Rep.  873;  Brooks  t.  Mar> 
bmy,  11  Wheat  78,  91,  8  L.  ed.  428,  428; 
CarroD  ▼.  Canoll,  18  How.  276,  287,  14 
L.  ed.  888^  941;  Wisconsin  C.  R.  Co.  v. 
Price  County,  188  U.  S.  498,  609,  33  L.  ed. 
887  894,  10  Sop.  Ct  Rep.  341;  Hans  t. 
T«ririana,  184  U.  &  1,  20,  ZZ  L.  ed.  842, 
849,  18  Sop.  Ct  Rep.  604;  Cross  ▼.  Burke, 
148  U.  &  88,  87,  38  L.  ed.  898,  898,  13 
Sopw  Ct  Rep.  28;  United  States  ▼.  Wong 
Kim  Ark,  189  U.  S.  649,  879,  42  L.  ed.  890, 
801,  18  Sup.  Ct  Bep.  468;Downes  ▼.  Bid- 
mSU  188  U.  S.  244,  269,  46  L.  ed.  1088, 
1086^  tl  Sup.  Ct  Rep.  770;  Harriman  ▼. 
NoiilMni  Seenritiea  Co.  197  U.  S.  244,  291, 
48  L.  ed.  789,  781,  26  Sup.  Ct.  Rep.  493. 

Soflh  a  diaeriminafion  as  is  here  sought 
to  be  made  by  mere  administratiTO  ofllom, 
betweoi  things  substantially  alike,  would 
be  even  beyond  the  power  of  Congress  it- 
•sll. 

Pnblie  Clearing  Honse  ▼.  C<»yne,  194  U. 
&  487»  607,  48  L.  ed.  1092,  1098,  24  Sup. 
Ct  Rep.  788. 

The  right  of  a  dtinn  to  post  his  mail 
natter  at  the  rates  established  by  Congress 
la  a  flzed  legal  right  which  he  cannot  be  de- 
prived of  by  the  act  of  an  administratiTe 


Payne  ▼.  United  States,  20  App.  D.  C. 
887;  Smith  t.  Ptowdidi,  1  Cowp.  182;  Stock 
▼•  Barrii,  6  Borr.  2711;  Rowning  ▼.  Good-j 
oMd,  t  Wa.  BL  807,  8  Wile.  42$ f  Auves ) 

0f  Xi  At 


▼.  Folqr,  4  Burr.  2149;  Jones  ▼.  Walker, 
Cowp.  pt  2,  p.  824;  Teal  ▼.  Felton,  12  How. 
284,  13  L.  ed.  900;  American  School  ▼. 
McAnnulty,  187  U.  S.  04,  47  L.  ed.  00,  28 
Sup.  Ct  Rep.  33;  Payne  ▼.  United  States, 
20  App.  D.  C.  681. 

The  Postoffioe  Department  is  not,  in 
strictness,  a  political  department. 

Public  Clearing  House  v.  Coyne,  104  U. 
8.  407,  606,  48  L.  ed.  1002,  1007,  24  Sup. 
Ct  Rep.  780. 

Any  discretion,  therefore,  which  may  re> 
main  to  the  oflSeials  of  the  postal  sorrice 
in  the  classification  of  the  mail,  is  not 
analogous  in  any  way  to  the  political  die- 
cretion  lodged  in  the  head  of  the  political 
department  as  such. 

Payne  t.  United  States,  20  App.  D.  0. 
681. 

In  so  far  wt  the  judgment  rests  simply 
upon  a  comparison  of  the  publications  them- 
selves with  the  requirements  of  the  stat- 
ute, that  is  a  question  of  law. 

Bates  k  O.  Co.  ▼.  Payne,  104  U.  8.  108, 
107,  110,  48  L.  ed.  804,  806,  84  Sup.  Ct 
Rep.  606. 

While  there  may  he  a  discretion  In  an 
administratlTC  officer  to  determine  the  eorist- 
ence  and  weight  of  matters  of  fact  npon 
which  his  judgment  may  depend    (all  re> 

Iquirements  as  to  hearing  being,  of  course, 
complied  with),  there  is  no  discretion  to 
misconstrue  the  terms  of  a  statute,  or  to 
amend  it  by  reading  into  it  limitations  not 
already  there. 

Payne  ▼.  United  States,  20  App.  D.  C. 
681;  Morrill  t.  Jones,  106  U.  8.  468,  487, 

27  L.  ed.  287,  288,  1  Sup.  Ct  Rep.  428; 
Teal  T.  Felton,  12  How.  284,  201,  13  L.  ed. 
000,  002;  American  School  t.  McAnnnlty, 
187  U.  8.  100,  47  L.  ed.  06,  23  Sup.  Ct  Rep. 
33;  Sanford  ▼.  Sanford,  130  U.  &  842, 
647,  36  L.  ed.  280,  201,  11  Sup.  Ct  Rep. 
666;  Quinby  ▼.  Conlan,  104  U.  8.  420,  tt8, 

28  L.  ed.  800,  802;  Moore  ▼.  Robbins,  98 
U.  8.  630,  636,  24  L.  ed.  848,  860;  Shep- 
ley  ▼.  Cowan,  01  U.  S.  330,  340,  23  L.  ed. 
424,  427;  Johnson  ▼.  Towsley,  13  Wall. 
72,  20  L.  ed.  486;  Silver  ▼.  Ladd,  7  WalL 
210,  10  L.  ed.  138. 

It  is  Congress,  and  not  the  Postmaster 
General,  who  determines  what  shall  con- 
stitute second-class  matter  and  what  third- 
class  matter. 

Payne  ▼.  United  States,  20  App.  D.  C.  607. 

The  dtisen  and  the  court  are  both  en- 
titled to  require  the  administrative  ofllcer 
to  state  the  rule  of  law  which  he  is  aetiqg 
op,  in  order  to  compare  that  rule  with  the 
•statute  on  which  it  purports  to  be  based. 

American  School  t.  McAnnulty,  187  U. 
8.  100,  47  L.  ed.  08,  28  Sup.  Ct  Rep.  33. 

The  mere  fact  that  an^  oAon  umiX  itaJt 
the  htw,  and  therefore,  \n  %  e«Miat  isibms 


et,  n               aopRSus  cotntr  op  tbe  united  states.         o«.  tum. 

ooBitnie  it,  in  ord«r  to  form  t  judgment  ter  Oauerkl   from  nvokiag  ordar*   Mcord- 

from  iU  Uogimge  u  to  tha  iutj  it  directs,  iag  Mcond-clau  m^il  privileges  to  tb«  Mver- 

doea  not  give  the  officer  e  diecretion  to  reul  al   plaintiff*, — In   the   firat-named   eaee   in 

the  itatute  aa  be  pleaee*.  mpect  of  a  aerica  of  publicationa   iHued 

Roberta  t.  United  States,  170  U.  B.  821,  under  the    aama  of  the   Tip  Top   Wwkl;; 

S31,  44  L.  ed.  443,  447,  20  Sup.  Ct  Rep.  878)  in  the  aecond.  In  respect  of  a  aimilar  one 

United  State*  ex   rel.   Weat  v.  Hitchcock,  entitled   Work   and   Win.     Tho  ground  of 

IS  App.  D.  G.  333;  PaToe  t.  United  SUtea,  the  bills  is  that  the  privilegei  were  annulled 

20   App.    D.   C.   SSI;    0«rfleld    t.    United  without  granting  the  hearing  required  b}> 

States,  211  U.  8.  240,  201,  262,  63  L.  ed.  the    act  of   Uarch    3,    1901.   chap.    B51,    31 

lU,  174,  176,  29  Sup.  Ct  Rep.  82.  Stat,  at  L.  1D9II,  1107,  U.  S.  Comp.  SUt. 

nia    definition    of   a    word    of    common  1001,  p.  2065,  and  that  the  publications  are 

Bpeeeh  naed  as  a  statutory  term  is  a  pure  periodical    publications   within    the    mean- 

quntion  of  Uaw.  ing  of  the  act  of  Usrch  3,  1370,  chsp.  180, 

H'CulIoeh   T.   Maryland,   4   Wheat.   318,  ||  7,  10,  14,  80  Stat  at  L.  368,  350,  U.  S. 

413,  418,  4  L.  ed.  STO,  003,  004;  8UU  v.  Comp.  SUt   1001,   p.  ES48,  and  therefor* 

Stavena,  80  Vt.  413,  38  Atl.  80;  Taylor  v.  must  be  carried  aa  aeeond-claa*  matter,  by 

Horat,  52  Uinn.  303,  54  N.  W.  734;  Com.  the  vary  terraa  of  the  law. 

v.  Bullinui,  148  Uaaa.  142,  IS  N.  E.  401 ;  We  will  take  up  the  seeond  queatlon  first 

Harvel  ▼.  Herrltt,  118  U.  S.  11,  18.  80  L.  The  facU  are  not  in  dispute  and  are  alike 

ed.  SCO,  0  Bup.  Ct.  Rep.  807.  in    tha    two    cases.      The    pubiioationi    are 

%"i,".;?/„nt'°;^!rAw  n.„„,  "-« th„n,h  .h.  -™  „d  u,.  „.;., 

IS  ted  by  announcements  to  expect  further 
tales  after  the  one  before  blm.     Host  of 


The  decision  of  the  Postmsater  Oeneral 
is  conclusive  and  should  not  be  reviewed. 
BatM  ft  O.  Co.  V.  Payne,  194  U.  B.  100, 


storiea  are  bj  the  same  author. 


8  L.  ed.  804,  84  Sup.  Ct.  Rep.  SBS.  ,'   '"'"T  «"  "7   ""  -^  TT^l^r 

. '  ,.       .  _jiu  .V.  r».t„. element   of  sequence   may   be    indicated   by 

A  mere  complmnce  with  the  statutory  re-  _  ,^  ^,  the  titles  In  tb*  Tip  Top  Weekly' 

qnir^^U  doe*  not  make  the  publication  Merriwell  in  Ari.ona,  or,  the  M^s- 


ft  periodical. 


teriei    of    the    Mine.      Prank    Herri  well's 


it       ,,        _     n             m,    rT     B     on     .a  Krici    oi    uiB    juine.       F  rauK    merriweii  s 

^^1          .     ^    t  LI.        Lit^it      J  •  I.  l«ndoii  i   or.  The  Qrip  of  Doom,  etc,  ete. 

The  ooffltenta  of  the  pubUeetlen  determiae   _, ,'       ',^, .,„  ,.  .  „ \ . . 

_i...h..  »  -».  I.  I.  .  ».i»ii«i  There  ie  nothing  elee  la  ft  number  except 

ttU                              peHodieeL  ,  _^„  ^,  ^^^^  '^  ,|^,  ^,  ^^  ^,  ^^  ^^ 

ii          _,  i,       ._»  „  _          1  »v     J  here  'endeaeored  to  inereeae  the  clTen-TSS 

11.  ™prl«tl,«  I..l«r.  ...  ^  the  d»  .^  ,             ,,         ,       ^  ^^         ,,j^  ^.^ 

S^.l  ."p™  LrT             ^  l..ig.l««.t  eo»™.t.,  .nd  7  peg.  o,  two 

emith  T.  P.jne,  npn.  ^  ll,M,.  u  to  ph,.l«l  enltnr?  pwport. 

Former  Bolidtor  General  Lehmann  also  ing  to  come  from  readers,  with  short  repHea, 

filed  a  brief  for  appellee:  all  more  or  less  incident  to  the  mnacnlar 

The    notice    given    and    the    hearing    ae-  tenor  of  tha  tale*.    The  publication*  maaa- 

eorded   the   eompUittants   fulfilled   the   re-  nre  about  11  by  8  inebe*  on  the  outside, 

qnircsmta  of  the  law,  are  aaid  to  contain  about  thirty  thonssnd 

Den  ax  dan.  Mnrraj  v.  Hoboken  Land  A  words,  have  thirty-two  pages,  loeludlng  a 

Improv.  Co.  18  How.  878,  15  L.  ed.  378;  page  of  advertisement,  and  exclusive  of  tbe 

Reati  ▼.  Michigan,   188  XJ.  B.  508,  47   L.  cover,  of  whieh  twenty-six  are  Blled  by  the 

ed.  OOS,  8S  Snp.  Ct  Rep.  390;   Japantae  story.     The   front   cover   bears   a   colored 

Immigriuit  Oaae,  180  U.  B.  88,  47  L.  ed.  illuatration    of    aome     Incident    narrated 

781,  S3  Bop.  Ot  Rep.  811.  within. 

nm    ianiea   of   Tip   Top    Weekly"   are  Thus  a  question  of  law  Is  rsised,  although, 

booki,  and  sot  porlodicaU.  as  suggested  in  Bate*  A  O.  Co.  v.  Payne, 

Hevgbton   t.   Payne,   104   U.   B.   SS,   48  104  U.  B.  100,  108,  48  U  ed.  804,  SOS.  24 

L.  ed.  888,  84  Snp.  Ct  Rep.  690;  Batea  A  Sup.  Ct  Rep.  006,  we  should  not  interfera 

O.  On.  ▼.  Payaa,  IM  U.  S.  108,  48  L.  ed.  with  tbe  decision  of  the  Postmaster  General 

8M,  24  Sap.  Ct  Bap.  508.  unless  clearly  of  opinion  that  it  was  wrnng. 

Id.   110.     American   Sehool  v.  McAnnnlty, 

Mr.  Joatlee  BoIxbm  delivend  the  <q)in-  187  U.  B.  04,  100,  47  L.  ed.  90.  06.  83  Snp. 

Jm  of  tb*  eMirt;  Ct    Rap.    33;    Public    Clearing   Hotta*    ▼. 

nmm  SI*  blOa  to  AMtrala  th*  Pnrtmaa-  Uoyna,  1*4  U.  B.  407,  509,  48  L.  ed.  KI92, 

«»  M«  U   •. 
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1008,  84  Sup.  Ot.  Rep.  780.  We  have  no 
•ueh  dear  opinion,  aa  the  decision  is  pretty 
nearly  if  not  wholly  aastained  by  Houghton 
w.  Payne,  104  U.  S.  88,  48  L.  ed.  888,  24 
8np.  CI  Bep.  600,  and  Smith  t.  Payne,  104 
U.  8.  104,  48  L.  ed.  803,  24  Sup.  Ct  Rep. 
505.  Indeed,  the  latter  case  dealt  with 
The  Medal  Library,  which  was  a  periodical 
publication  of  aeTeral  issuei  of  the  Tip  Top 
Weekly,  bound  together}  aa  tlie  principal 
plaintiir  now  puts  it,  in  book  form,  and 
it  ii  true,  reprinted  in  a  difTerent  size  and 
iliape.  Some  attempt  was  made  to  reargue 
the  law  of  the  decisions  just  cited,  but  we 
do  not  feel  called  upon  to  reopen  the  discus- 
sion in  that  part  of  the  appellants'  brief. 

It  must  be  taken  as  established  that  not 
every   series   of   printed   papers   publisTied 
at  definite  intervals  is  a  periodical  publica- 
tion within  the  meaning  of  tlie  law,  even 
if  it  satisfies  the  conditions  for  admission 
to   the   seeond   class,   set   forth    in    §    14. 
Houghton  T.  Payne,  104  U.  S.  88,  00,  48 
L.  ed.  888,  880,  24  Sup.  Ct.  Rep.  600.     It 
is  eetablished  by  the  same  authorities  that 
books  that  are  expressly  embraced  in  mail 
matter  of  the  third  class  by  §  17,  and  so 
made  liable  to  a  higher  rate  of  postage, 
60]  *cannot  be  removed  from  that  class  and 
brought  into  the  second  by  the  simple  de- 
viee  of  publishing  them  in  a  series  at  reg- 
ular intervals  of  time.     It  was  suggested, 
to  be  sore,  that  the  distinction  was  between 
reprints  of  well-known  works  and  new  mat- 
ter, but  we  can  see  nothing  in  that;  neither 
do  we  find  much  weight  in  the  identity  of 
authorship,  the  retention  of  the  name  of 
the  bero  through  successive  tales,  or  the 
ever-renewed    promise   of   further   wonders 
in  the  next.    All  these  might  co-exist  and  yet 
each  number  might  be  a  book,  and  if  so,  it 
goes  into  the  third  class.    "Mail  matter  of 
the  third  class  shall  embrace  books."    S  17. 
Tlie  nonn  "periodical,"  according  to  the 
aiee  shade  of  meaning  given  to  it  by  popular 
speech,  conveys  at  least  a  suggestion,  if  not 
a  promise,  of  matter  on  a  variety  of  topics, 
and  certainly  implies  that  no  single  number 
is  contemplated  as  forming  a  book  by  itself. 
But  we  can  approach  the  question  more 
profitably   from  the  other  end,  and   shall 
have  gone  aa  far  aa  we  need  when  we  decide 
whether  the  numbers  exhibited  constitute 
so  many  books.    The  word  "book,"  also,  of 
eourse,  haa  its  ambiguities,  and  may  have 
different   meanings   according   to  the   con- 
neetioQ  in  which  it  is  used.    For  purposes 
of  copyright  the  common  monthly  magazines 
may  be  books,  yet  they  are  not  so  under 
the  present  |  17.    As  books  are  not  turned 
into  periodicals  by  number  and  sequence, 
the   magasines  are  not  brought   into   the 
third  class  by  having  a  considerable  num- 
ber of  pages  stitch^  together,     Wiihimil 


attempting  a  definition,  we  may  say  that 
generally  a  printed  publication  is  a  book 
when  its  contents  are  complete  in  them- 
selves, deal  with  a  single  subject,  betray 
no  need  of  continuation,  and,  perhaps,  have 
an  appreciable  size.  There  may  be  ex- 
ceptions, as  there  are  other  instances  of 
boolcs.  It  hardly  would  be  an  exception  if, 
where  the  object  is  information  and  the 
subject-matter  is  a  changing  one,  a  publica- 
tion periodically  issued,  giving  information 
for  *the  time,  should  be  held  to  fall  into[60 
the  second  class.  From  this  point  of  view 
the  Tip  Top  Weekly  and  Work  and  Win 
are  books.  They  are  large  enough  to  raise 
no  doubt  on  that  score;  each  volume  is 
complete  in  itself  and  betrays  no  inward 
need  of  more,  notwithstanding  that,  as  in 
the  highwayman  stories  of  an  earlier  gen- 
eration, further  adventures  to  follow  are 
promised  at  the  end. 

The  decision  that  these  weeklies  are  books 
shortens  what  needs  to  be  said  as  to  the 
sufiiciency  of  the  hearing.    The  parties  were 
notified  that  they  would  be  granted  a  hear- 
ing  at   the   office   of   the   Third   Assistant 
Postmaster  General,   Washington,  District 
of  Columbia,  at  a  fixed  day  and  hour,  to 
show  cause  why  the  admission  to  the  second- 
class  should  not  be  revoked  and  the  third- 
class  rate  of  postage  charged,  on  the  ground 
that  the  issues  were  not  periodical  publica- 
tions, but  were  books.    They  sent  a  repre- 
sentative to  Washington  who  left  a  printed 
response    in   advance,    asking   for    further 
opportunity  for  argument  if  the  authorities 
were  not  satisfied,  and  who  called  at  the 
appointed  time.     He  was  referred  to  the 
Chief   of   the   Classification   Division, — the 
proper   person.     Rev.   Stat.   S    161,   U*   S. 
Comp.  Stat.  1001,  p.  80;  Postal  Laws  and 
Regulations,  1002  ed.  SS  6,  10,  subsec.  1,  8. 
He  saw  him  and  asked  if  the  brief  had  been 
received,  was  answered  yes,  and  then  aaked 
if  the  other  had  any  questions  to  ask,  and 
was  answered  no.    He  presented  a  pamphlet, 
"The   Influence  of  the  Dime  Novel,"   and 
departed,    offering    no    further    argument, 
seemingly  somewhat  aggrieved  at  not  hav- 
ing seen   the  Third   Assistant  Postmaater 
Qeneral  in  person.     Subsequently,  the  Aa- 
sistant  Attorney  General   for  the  Poetof- 
fice  Department  was  consulted  by  the  ofli- 
cials,  and  in  accordance  with  his  opinion 
the  order  was  issued  which  the  plaintiffs 
seek  to  restrain. 

The  matter  was  argued  to  us  with  some 
feeling,  and  it  is  not  impossible  that  the 
interview  gave  an  impression  of  official 
indifference.  But  the  plaintiffs  allege  in 
their  bills  that  the  question  was  a  pure 
question  of  law;  it  was  a  question  *that[61 
they  had  a  right  to  bav«  T«^\«<«tAi  %Xk!^ 
hiCVe  had  reviewed  Vn  tYiVa  eio'^iV.\  \\.  "wia 


a                             8UP&EME  COUSI  or  THE  UNITED  STATU.              On.  tmoi, 

olaulf  4efliMdi  tiM  trfBeU  wm  mot  mIM  from  JliMOUii  river  pointa  to  Fortlftad,aBd 

om  to  itoto  reuont  or  to  diacuM, — hii  only  thonee  to  But  FrtBciMO  b^  ataunaUp  eoa- 

datr  W.1  to  bear;  and  beyond  oUaring  Uia  «oUon,  of  « J>"  e^  J*  *^*^^^^ 

diowwl  no  ^Ire  to  be  heard.    Tlui  U  not  J,   Unrias  the   Califomta   ooueethn   A 

a  eaae  m  wbieh  STen  bj  maaner  or  iadirae-  (^den  ovar  the  Central  Paelfle  line,   Mtd 

tion,   the   plaintllli    were    preventad   from  thua   alTeoting   aocli   a   eoaitiiiiiitr   of   the 

offering  material  evidenca.    Tba  facta  and  Union  PaelAe  and  Central  PaalAo  Unea  fran 

tht  qneation  were  aa  plain  then  a*  now.  the  Miaaourl  river  to  San  Franoiaco,  ae  waa 

•n»  eonolneion  reaehed  waa  right  i  and  in  «»°*«?P1"*«1  ^  *^  **?  "*  Af:^  \'  ,^*? 

the  oircumatance.  dl^doaed.  «  are  of  .pin-  l^  BUt   -t  jl  *M,  ^^^.]^^i,i^^Ji 

ion   that   the   plaintiff,   had   no   o.^   to  }«^.  g'^  «?|  %\^,'':^t  lu/'dS 


,,.....■■■     ______   __    ..,__,-.      . .      and  other  Atlantic  porta  to  San  Frandaeo 

DOTTED  STATES  OF  AMERICA,  Appt,    ,„j  Portland  and  otfcr  Picifle  eoaat  points, 

*'  with  nriona  branehei  and  eoBnectlona,  bo- 

UNION  PACIFIC  RAILROAD  COMPANY    tUtu  a  eteamihip  line  from  San  FranelBeo 

et  al.  to  Panama,  and  from  San  Fraaeiaeo  to  the 

Orient,  and  a  half  intereet  in  anotber  Una 

(Bee  8.  C.  Beporter'a  ed.  AI-OS.)  between  the  two  Utter  pointa,  whieh  aTatav 

waa  aetlTely  CMnpeting  with  tbe  nnrohaa- 

.         __.  .__   , ._  ..__,___._  i,,^^  ,_ 


Honopoly  —  oomblnntlon  bj  cnprlera 
itodi   oonlKtI. 


idt  oonlKtI.  Tolume,  thonKh  eniall  in  compaTiaon  with 

A  eombinatlon  whieb  place*  ratlrcwd*  the  total  traffle  oarried,  ereatea,  eontnuiy 

engaged  in  intentate  commeroe  In  mch  a  to  the  net  of  July  8,  18M,  a  combination  fa 

relation  aa  to  create  a  eingle  dominating  reetnint  of  Intervtale  trade, 

control  in  one  oorporatlon  wberebf  natural  [For    other    caeee,    eee   Ifoaopolr.    IL    e.    In 

and  eziiting  competition  in  lnt«fatate  com-  DlKeet  Sup.  CL  iftOS.] 

meroe   ia   undnly   reatrletad  or  auppreaaed  inJnacUaa   —   ngaluat    nMmopallM    — 

eonatitntee  a  reatralnt  of  Interatate  com-  acope  of  r«ll«t. 

merce  forbidden  by  the  Sherman  antl-truit  4,  xhe  Federal  diatriet  eoort,  in  raliavlng 

act  of  July  2,  IS90    (2B  Stat  at  I..  20D,  .gainat  a  combination  in  teatrslnt  of   in- 

ehap.  647,  U.  B.  Comp.  Stat  IBOl,  p.  3200),  UraUtc  trade,  created  contrary  to  tbe  net 

whether    acoompliehed    through    a    holding  of  July  S,  1890,  by  tbe  acquisition  by  the 

eompanv  or  through  a  direct  transfer  of  a  Union  Pacific  and  Centml  PadSe  linca  from 

dominating  etock   inUrert   from   one  com-  inant  stock  InterMt  in  tbe  Bontbam  PaeiBa 

kny  to  ue  otbnr.  Company,    a    eompeting    railway    aystMB, 

. ... u — „„i.    Ti    -    1.  n..  should,   by   ite  decree,  provide  against  the 


tcet  Unp.  ct.  HWB.I  -^^  l^  ^j,^  j„g^  ,j^  ^,,[1^  [  -  jj,,  __^_^ 

Monopoly  —  oombliwtlon  bj  cnrrlmfa  —  ^^j,;    „  contwl  of  tbe  Union  PaeiBe  RUI- 

■10^  oontrot.  road  Company,  or  any  corporation  owned  to 

8.  ApnrchasBhyone«ilwaycompanyof  jt,  „,  „hfle  field  for  it  bTany  eorpordloB 

a   domfnating   stock    'nterert   in    another  „,                „4  ,„rtld  any  trinafer  nr  dC- 

thon^  legal  in  the  lUte  where  made,  and  ™[Jion   thereof    in   mch   wiwi   a*   t«   MM- 

witbm     corporate     powers     conferred     by  }^^^    ^^^   control,    and    ahoald    euMn    the 

state  authority,  cannot  ee«ipe  condemn atmn  p.yai^t  of  dividends  on  the  stoek  while  ao 

S"™*''*.^*'""'.''  •"*'-'^*  ■*=*u?/»*?'"^  held,  except  to  a  receiver  appointed  by  the 

H  I?"/  'J  't,«>"t'^''"';'»  the  prohibitions  ^^^  to  cillect  and  bold  such  divideaib  ns- 

of   that   liatute   af^'net    combinations   and  tij  ji.poarf  „f  t^  jt,  dM^e. 

eonapiracies  in   reetraint  of  trade,  enacted  [p„,    ^jher    a>e^    see    Injonctlon,    I.    i,    U 

hj  Congress  in  the  eieroise  of  its  supreme  Dtgeal  8np,  Ct.  1W8.1 

authority  over   Intentate  commeroe.  Appeal  —  ramnndlng  for  rnrtbo*  boar- 

f'^jg^rsupf'^rid^-]"""'""-    "■   "^    '"  >"«  -  <I'-«I»tion  of  BKHIOPOIT. 

Monopoly   -  comblnntlon   bj   carriera  ."■  *"'?'?''''''*':!   ""o"^!*'*™   V.  t^ 

—  aiock  control  shares   of   stock   of   the   Sontham    Paeiflo 

8.  The  aequieition  by  the  Union  Paeiftc  ^"P"?''  '"""^r  **" .  ^^^^u^^PT^ 
Railroad  cSnpany,  then  operating  a  line  Court  to  have  been  acqnirMi  bj  the  tJnkn 
'^" '^           ^ Paciflc  Railroad  Company,  contrary  to  the 

Note. — Aa  to  what  relation  a  contract  or  act  of  July  8,   18H,  prohibiting  eombin*- 

eomblnation   must  bear  to    interstate  com-  tions  In   the   restraint  of  intereUte  trade, 

meroe  in  order  to  bring  It  within  tbe  scope  must  be  such  as  dTeetively  to  dissolve  tbe 

of  the  Federal   anti-trust  act — see  note  to  unlawful  combination,  and  must  be  subject 

txwwe  V.  IawIot.  BE  L.  ed.  U.  B.  488.  to  tbe  approval  and  decree  of  tbe  dlatriel 

Aa  to  Illegal   traste  under  modem  anti-  court,  which  shall  proeeed,  noon  the  preaaa- 

tmst  laws  generally — eee  note  to  WhitweU  tation  of  any  plan,  to  hear  the  goveniMal 

r,  CttaiiaeaM  Tobacco  Co.  H  L.R^.  OSS.  and  the  defendanta,  and  may  bring  In  au 

"'  II  •  D.  i. 


tttt.  tMTttt)  stATES  T.  utnati  p.  8.  00. 

•ddltloBKl  putiM  whoM  VTManee   may  b«  the  Attonie]>  Qenerkl,  argaed  tba  «AnM  »Mi 

■MMM17  to  ft  flnml  dispotltloD  of  the  Btoek  tUtd  a  brief  ror  appellant: 

ta  t^ondtr  to  the  Tfcwi  of  the  Snprema  The  Shermm   Uw,   u  oomtnied  bj  the 

SS?^a«  ».,  ».  AM.)  u.d  error.  MOS-  '^'''*"'    "  """^   ■«•'""  »!'  «"«"Pf  *« 

HOe.  In  DICMt  Sup.  Cl,  IIHIB.I  euppreM  competition  among  interaUU  mr- 

AppcAl  ^  rcmandliif  for  fartliev  hear-  riera  or  to  monopolise  interatate  commerce. 

inc  —  dinolnUon  Of  monopolj.  National  Oitton  Oil  Co.  t.  Texaa,  1B7  (J.  8. 

C  Nothiaf  In  the  deebion  of  the  Federal  116,  iS  L^  ed.  68B,  Zfi  Sup.  CL  Rep.  STB; 

8upr«M»  (knit  that  the  acquiaitlon  by  the  Northern  Seenrltiea  Co.  t.  United  SUtea, 

■taUemL>ei«e  forbidden  by  the  act  of  J«)j  \"  '?*■  "J' "'''*?^  ^*";-  ^"^"^  ^"^'^ 

t,  1890,  Aould  be  eonrtruSd  ae  preventing  A**"-  '"  "■  8-  =05,  <3  L.  ed.  BBfl,  IB  Sup. 

the  gorarnmait  or  anj  partj  in  intereet,  H  Ct  Rep.  ES;  United  State*  t.  Trana-Mliaouri 

■o  dMtrlDg,  fram  preaentins  to  the  district  Freight  Aeaa  16S  U.  8.  MO,  41  L.  ed.  1007, 

eonrt    S    pfau    for    permitting    the    Union  IT  Sup.  Ct  Rep.  HO. 

Padle  OMipanjr  to   raUin   the   California  The  courts  have  reeogniied  and  entoroed 

MBBaetiMi  ai  Ogden  orer  tiu>  Centeal  Paciflc  the  policy,  both  under  •Ututory  and  «on- 

^v'sL^Zni'^'^^i^^'f^siii^  iirorelnnro "'  ^  "> "-  -^ 

(nm  tbe  Miawnri  riw  to  San  VruieiMo  a.  ""^  »'  "f^  K.'"""°°^,.        ,„   ^    ,«. 

ma  eratMiptated  in  the  mU  of  July  1,  Central  R.  Co.   t.   Collina,  40   Oa.  S8C; 

1888,  JnlT  2,  1884,  and  Jnne  W,  18T4,  or  Clarke  *.  Central  R.  &  Bkg.  Co.  15  ULA. 

•a  Dfannting  the  court  from  adopting  and  BS3,   60   Fed.   338;    Com.   v.   South   Pen» 

giTUig  effect  to  any  auch  plan  to  preaented.  eyirania  R.  Co.  1  Pa.  Co.  Ct  S14;  Contl- 

Avp«^  -^iZ»dln,  for  further  ho-r-  ^'"'*  ^o.  165  F«l.  MS;    Oxrrler  ,   Con- 

fnT—  dlaMlutlon  of  monopolr.  «»^  ^  Corp.  48  N.  H.  322;  Eaat  8t  Lonla 

TTPIana  for  diwolTlng  a  eombtnation  ere-  C^neeting  R.  Co.  *.  Jarvis,  34  C.  a  A. 

aM  fcy  the  pnrchaaa  by  the  Union  PaciBc  63S,  M  Fed.  T36;  East  Line  A  R.  Rirer  R. 

BaUroad  Company  of  a  dominant  stock  in-  Co.  t.  BUte,  TS  Tex.  434,  12  8.  W.  BBO; 

tMWt   in   tbe   Bontbem   PaelBo   Company,  Edwards  r.  Southern  R.  Co.  68  8.  C.  277, 

wUeh  tbe  Federal  Supreme  Court  flndi  to  44  n.  B.  T48i  Gulf.  &  A  8.  F.  R.  Co.  ». 

SSi^  pISJlLfVll^  F^eJ^    dU:  Com.  Rep.  335,  18  Am.  8t  Rep.  816.  10  B. 

Iriet  coart  within  three  awnth*  from  tbe  W.  81;  Hamilton  t.  Savannah,  F.  A  W.  R. 

taealpt   of   tbe   mandate   of   the   Supreme  Co.   49  Fed.  418;   Langdon   r.  Branch,  ST 

Onrt.  failing  wfaieti,  or  upon  tba  releetion  Fed.  44B;  LouUvllle  A  N.  B.  Co.  v.  Com.  »T 

br  Um  wort  of  plana  aubmltted  within  that  Ky.  876,  31  a  W.  476;  LouisvlUe  A  N.  R. 

Mriod,  tba  oouii  shall  proceed  by  receiver-  Co.  v.  Kentucky,  181  U.  S.  8T7.  40  I*  ed. 

Sit  !f^i.'?^   "J'^'^^'.^^J"'^.^^  »*»■  16  Sup.  Ct.  Rep.  714;  Morrill  v.  Boston 

2SJ!^mhl»«™       "  A  M.  B.  Co  66  N.  H.  631 ;  Pearaall  v.  Great 

|SiJ5»«^^S-r«l!l^          ana  Btrot.  B4D»-  Northern  H.  Co.  161  U.  B.  648,  40  L.  ed.  8S8, 

840iriB  tMieat  Bap.  CtTlMS.]  16  Sup.  Ct  Rep.  706;  PenniylvanU  R.  Cou 

,„          .,  '■   Com.   3  Sadler    (Pa.)    100,  T  AtL  888; 

[NO.  448.]  gt,(j,  ,  vandeihllt,  37  Ohio  Bt  590;  BtoA- 

ton  T.  Ontral  R.  Go.  SO  N.  J.  Eq.  62,  17 

LltA.  VT,  24  AU.  084;  Texas  A  P.  R.  Co. 

Bontbem  P.  R.  Co.  41  La.  Ann.  970,  IT 


t  PPBAL  from  the  Clrenit  Court  of  the 


Am.  Bt  Rep.  445,  8  Sa  888;   Yaioo  A  IL 


suit  to  safona  the  provisions  of  the  Sher-       ..  .  .  i    j       j      ^v 

_-  ..M*^^  -J  l~i.^  .-1       II  _j  pating  ro»d»  ™»7  ^  organised  under  tba 

r^sSTid-tsSonTS'-Js  Erbo":drofth:^.ii'tev;Ke^jor 

«(  IntmUto  eommaroe.    R«r.rsed  in  part.  "•  '""*'"  "'  ""  '^^  """^  **•  C""' 
tta  Diatrlet  Court  to  rsUin  Jurlediction  to 
na  that  the  daeree  outlined  te  made  effect- 
ed. 

n..  ^,„  „„  ,„,__    ,oa   Bvj    1M  '■'"'■'  ^*  Intora.  Com.  Rep.  306;  Blorrill  t. 

t!1  t^  «  Jrt^'i«  tb/^lnl™  ^■*°"'  *  M-  H-  Co.  65  N.  H.  631 ;  Union  P. 

The  faeU  are  sUted  In  the  opinion.  ^^  ^^   ,    „^„  City  A  Ft  D.  R  Co.  1»» 

Attorney     General     Wlckerahani     and  U.  9.  160,  50  L.  ed.  134,  26  Sup.  Ct  Rap.  19; 

Measrm.     Oordemio    A.     Severance    and  United  States  t.  Union  P.  %.  (^  lift  frfc. 

Wwik  B.  Kelkwr.  BpteUU  AjtUUnta  to  121. 
9TZ.mt  \\\ 


'  S^  ^**  ^"  Jnrlediction  to        ^;^^^^  ,  ^^^^^  j^^  ^^  j,  ^  ,2^ 

I  that  the  decree  outlined  ia  made  effect-    „     n.       i-j  i-        m.   n      <.i     ..■  t  X^ 

Be  Ooniolidation  A  Combinations   of  Car- 


BUPBBMB  COURT  OF  THE  UNITED  STATES.  Ooi.  Iemm. 

Prior  to  the  tcquiiitlon  of  tlie  vtock  of  tb«  trade;   a]»o  tendvd  to  monopoly,  uid  U  ■■ 

Sonttieni    PKcifio    Company   by    the    Uoioii  violation  of  the  Sherman  act. 

Paoille,  tha  linn  of  those  two  ejatomi  irere  Harriman  t.  Northern  Secnritie*  Co.  1B7 

eompetitivB;   and  such   acquieition,   having  U.  S.  244,  4S  L.  ed.  73B,  25  Sup.  Ct.  Sep. 

eliminated  aueh  competition,  waa  therefore  4S3;    Northern   Securities    Co.    *.    United 

in  reetraint  of  trade  and  in  vioUtion  of  the  Btates,  193  U.  S.  107,  4B  h.  ed.  670,  24  Sup. 

anti-trust  act  Ct.  Sep.  436;  Pennsjivania  R.  Co.  *.  Com. 

But   St.    Louis    Conneeting    B.    Co.    v.  3  Sadler   (Pa.)   100,  T  All.  308;   Stockton 

Janria,  34  0.  C.  A.  839,  92  Fed.  786;  Eaat  v.  Central  R.  Co.  GO  N.  J.  £q.  52,  17  L.R.A. 

line  ft  R.  River  R.   Co.  t.  SUte,   IB   Tex.  97,  24  Atl.  904;   United  SUtes  v.  American 

434, 12  S.  W.  690;  East  Line  &  R.  River  R  Tobacco  Co.  221  IT.  B.  106,  C6  L.  ed.  003,  31 

Co.  T.  Rushing,  08  Tex.  300,  6  8.  W.  B34;  Sup.  Ct  Rep.  632. 

Oulf,  C.  ft  S.  F.  B.  Oo.  T.  State,  72  Tei.  The  ownership  bf  the  Union  Paciflc  of  iesr 
404,  1  LkR.A.  S49,  2  Inters.  Com.  Rep.  335,  than  a  majoritj  of  the  stocic  in  the  Sonth- 
13  Am.  St.  Rep.  SIS,  10  S.  W.  81;  Harri-  ern  Pacific,  SanU  Fe,  Northern  Pacific, 
man  t.  Northern  Beeurltiea  Ca  1S7  U.  S.  Great  Northern,  and  San  Pedro  lines  tended 
244,  40  L.  ed.  739,  25  Sup.  Ct.  Rep.  493;  to  suppress  competition  and  create  a  mo- 
Kimball  v.  Atchison,  T.  ft  S.  F.  R.  Co.  40  nopoly,  and  is  inhibited  hf  the  Sherman  act. 
Fed.  88S;  Louisville  ft  N.  R.  Co.  t.  Com.  97  Central  R.  Co.  v.  Collins,  40  Oa.  fi82: 
K7.  076,  31  S.  W.  476)  Louisville  ft  N.  R.  Oibba  v.  Consolidated  0«s  Oo.  130  U.  S.  40B, 
Co.  V.  Kentucky,  101  U,  B.  877,  40  L.  ed.  849,  32  L,  ed.  S84,  9  Bup.  Ct.  Rep.  563 ;  Loewe 
16  Sup.  Ct  Rep.  714;  Northern  Securities  v.  Lawlor,  208  U.  5.  274,  52  L.  ed.  488,  SB 
Co.  v.  United  SUtea,  193  U.  5.  197,  48  L.  ed.  Sup.  Ct  Rep.  301,  13  Ann.  Cas.  815;  Louis- 
079,  24  Bup.  Ct  Rep.  436;  Pearsall  v.  Great  ville  ft  N.  R.  Co.  v.  Kentucky,  101  U.  S. 
Northern  R.  Co.  161  U.  8.  648,  40  L.  ed.  677,  40  L.  ed.  S49,  10  Sup.  Ct  Rep.  714; 
838,  10  Sup.  Ct  Rep.  705;  Pennsylvania  Northern  Securities  Co.  v.  United  SUUs, 
R.  Co.  V.  Com.  3  Sadler  (Pa.)  100,  7  Atl.  193  U.  S.  197,  48  L.  ed.  079,  24  Sup.  Ct  Rep. 
308;  Standard  Oil  Oo.  v.  United  Btatea,  221  430;  Pearsall  *.  Great  Northern  R.  Co.  181 
U.  S.  1,  67,  66  L.  ed.  019,  648,  34  L.R.A.  U.  S.  646,  40  L.  ed.  838,  IS  Sup.  Ct  Rep. 
(N.8.)  B34,  SI  Sup.  Ct  Rep.  602,  Ann.  Cas.  705;  Pennsylvania  R.  Co.  v.  Com.  3  Sadler 
1012  D,  734;  SUte  ez  rel.  Nolan  t.  Mod-  (Pa.)  100,  7  Atl.  368;  People  ex  rel.  Pea- 
tana  R.  Co.  21  Uont  221,  46  L.R.A.  271,  63  body  v.  Chicago  Oas  Trust  Co.  130  111.  208,  8 
Pae.  836;  State  r.  Vanderbilt  37  Ohio  Bt  L.R.A.  407,  17  Am.  St  Rep.  319,  22  N.  E 
690;  Stockton  t.  (Central  R.  Co.  60  N.  J.  798;  Central  Ohio  Salt  Co.  v.  Guthrie,  35 
Eq.  52,  17  L.R.A.  97,  24  Atl.  964;  Texas  Ohio  St  S60;  Stockton  v.  Central  R.  Co. 
ft  P.  R.  Co.  T.  Southern  P.  R.  Co.  41  La.  50  N.  J.  Bq.  62,  17  L.R.A.  07,  24  Atl.  904; 
Ann.  070,  17  Am.  Bt  Rep.  446.  0  So.  BSB;  United  SUtes  v.  Standard  Oil  Co.  173  Fed. 
United  SUtea  v.  American  Tobacco  Co.  221  17S,  221  U.  B.  1,  55  L.  ed.  619,  34  L.R.A. 
U.  B.  100,  66  L.  ed.  603,  31  Bup.  Ct  Rep.  (N.S.)  834,  31  Sup.  a.  Rep.  502,  Ann.  Cas. 
032;  United  SUtes  v.  Joint  Traffic  Asso.  1012  D,  734;  United  SUtes  v.  Trani-Mls- 
171  U.  S.  60S,  43  L.  ed.  2G0,  19  Sup.  Ct.  Rep.  souri  Freight  Asso.  ISO  U.  S.  200,  41  L.  ed. 
25)  United  SUtes  v.  Trans-Missouri  Freight  1007,  17  Sup.  Ct  Rep.  S4B. 
Asm.  166  U.  a  290,  302,  41  U  ed.  1007,  The  fsct  tbat  the  Union  Paejflc  has,  since 
1014,  17  Bup.  Ct.  Rep.  648,  24  L.R.A.  73,  4  the  commencement  of  this  suit,  sold  the  bal- 
Intera.  Com.  Rep.  443,  7  C.  C.  A.  16,  10  ance  of  iU  stock  in  the  Great  Northern  and 
n.  a.  App.  30,  68  Fed.  64;  United  SUtea  Northern  PaciOc,  and  in  the  Santa  Fe,  is 
V.  Union  P.  R.  Co.  IBB  Fed.  110.  no  renaon  why  an  Injunction  abould  not  be 

The   clause    in   tbe   Pacific   Railroad   act  granted, 

nnthoiixing   the   Central    Paciflc    and     the  United  SUtea  v.  Trane-Misaouri  Freight 

Union  Paciflo  to  cuisoltdaU  their  lines  gave  *"<»■  '«8  U.  S.  200,  41  L.  ed.  1007,  17  Bup. 

the  Union  Pacific  no  right  to  buy  the  South-  ^^   "^^P-   "'■               „       „ 

ern  Pacific  '^  *  control  of  the  San  Pedro  road  nnder 
tbe   circumiUDeea   of   this  case   Unded   t~ 


Louisville  ft  N.  R  Co.  v.  Kentucky,  161 


suppress  competition  and  it  void,  although 


^^Z'-  *»  V  t'^'il  '"^B  "^  ?a^  ^'•"™^  .rsT^t'coVpute^"  ;t  the'tiir.; 

n«J  ft«r».ll  r   Great  Northern  R- Co.  101  ^^^  «q„i,itio«  of  the  stock  therein. 

U.  S.  640,  40  L.  ed.  838.  18  Sup.  Ct  Rep.  ^W  t.  Beech  Creek,  C.  ft  S.  W.  R.  Co. 

706;  Union  P.  R.  Co.  v.  Mason  City  *  Ft.  ,    p^  Co.  Ct  223;    Farringtoo   v.   Stucky. 

D.  R.  Co.  109  U.  S.  160,  60  L.  ed.  134.  26  gj    c.  C.   A.  311,   105   Fed.    326;    Hamilton 

Sup.  C?t  Rep.  19.  y.  Savannah,  F.  A  W.  R  Co.  49  Fed.  412; 

The  acquisition  of  the  controlling  InUr.  Hartford  ft  N.  H.  R.  Co.   v.  New  York  ft 

eat  ia  tlie  Southern  Pacific  sysUm  by  the  N.  H.  R.  Co.  3  Robt  411;  Interstate  Com- 

UnloD  Pacific  Unded  to  suppress  competi-  mere*  Commission  *.  Philadelphia  ft  R.  R. 

M^    aad  therdorm    iraa    in    restraint   of  Co.  123  Fed.  960;  Langdon  v.  Branch,  37 

'■*'  tl«  U.  S. 


Ull.  DNITBD  STATES  t.  UNION  P.  K.  00. 

fed.  440;   PenniyWftnia  R.  Co.  t.  Com.  ]  lines,  vhetber  ti  the  Ogdm  or  New  Orleaul 

Sadler  (Pa.)  100,  T  AU.  188;  State  t.  HarV  taTminiu  or  th«  EI  Paao  juDction. 

ford  &  N.  H.  R.  Co.  2S  Conn.  638;  ThamMr  Southern   P.  Co.  t.  InUratate  Commcroe 

T.  Union  Caatle  Hail  8.  S,  Co.  S2  C.  C  A.  CommisBion,  200  U.  E.  530,  50  L.  ed.  5BS,  86 

SIS,   166  Fed.   261 ;    United   SUtcs  v.   Fat  Sup.  Ot.  Rep.  330. 

tenMi,  59  Fkd.  280;  United  Statei  v.  Stand-  Doea  the  ezpretsion,  aa  uied  in  the  FaoiOe 

ud  Oil  Ca  ITS  Fed.  177,  821  U.  S.  1,  SI!  Railroad   acU,  "one  eontinuoua  line,"   im- 

I.  ed.  619,  S4   L.R.A.(N.S.)    834,  31    Sup.  port  a  traffic  agreenwnt,  for  a  joint  rate,  or 

Ct  Rep.  502;  Ann.  Caa.  1912  D,  734.  doea    it    mean    that    the    road*— phTiical 

The  eoinbinatton   ol   ateaniBhip   linei    be-  thing! — ihall  be  operated  and  uied  in  travel 

tween  American  and  foreign  porta,  for  thi  and  tranaportation  aa  an  nnbrolcen  mechani- 

pnrpoae  of  nippreaaing  competition,  ia  with'  eal  line,  without  int«rruptiQn  or  breach  of 

is'liie  inhibitiona  of  the  Bbennan  acL  continuitj,  a«  thej  have  been  operated  and 


T.  Union  Caatle  Mail  S.  8.  Co.  aa  thej  are  being  operated  through  Ogden 

•8  C  C.  A.  315,  ISB  Fed.  251.  to  this  day?     Certainly     the  eipresaion  ia 

Mr.  P.  P.  Dunne  argued  the  cause  and  *  .'""i""  ""•  |"  '"''  '".S"'*""  "tt-*"; 

filed  a  brief  for  the  ap^Ueea:  ""*J!"  «»?^l'datu.n  of  coatmuoua  wd 

The  mtrktion  of  w^petition  at  which  "t""""*'?]!  '"'"■  ."•*   '**    ""P''-*"""   ^ 

the  anti-trust  act  U  leveled  must  be  direct  ' 'T,*^^.  .  "i.^^^";.  d  «  o  ^  «  ,.-. 

U  It.  nature,  not  remote;   substantial,  not  M«*»*«l'  '■  Fl'"*  *  P-  M.  R.  Co.  34  Fed. 

Ineidental  or  relatively  unimportant;  undue  ,i  ,,,._.       .             .                   ,. 

ud  i>iinuoii.bl.,  II  \.r  ralrMlm  Iha,  """""■I'l  •!  ~l»  p.rtoii  p.r  mlh,  or 

b..    Tl»<ii>ioiioft.oioi;i,eaiignn«i,>i>k.  PJ' P"«W' J"  "^  "  ••  1 "  »"l«ni..lj 

■■«  lor  brttor  ..nJ.0  ud  belter  .d^niol,.  "I  «"«•  "  «•   I*J»'i«l    tr«k,    brt.«,. 

ti?Uo.,-lorth..,,u.ionofoo:n<niio.ud  E"!""  "  *'  °"  ""t™"  I"".  ";-  ">• 

ih..di.nof».™»i,»it».,-»,uMr.,.l,,U  ftoj  Ib.l  Co.p«.  h.d  ,n  «W.    Tb™:8h 

Qld.Uoo  •.,.  not  pm  .  r.uonnbl.  con-    "•  ^^  /,'  Ji.S"    ■  '  .t'"!^ 

•motion.     Somo   »oM«,t^   ™lrlotion   ol    on.  b«,d,  »d  to  Clilomim.  upon  th.  otter, 

rT".i°rK.?b',s;''Srn"S'i;  "^^"^^rtutrrr^rt. ,. 
SJ,^r.2.",^rt;.:"„u.,S  j-r^ Zv""  °°,^b  '"^«'i<^'r° 

bit««ot«l  b;  ,.ll,oiul  Un>  u  thI.  oonnt,j  Sf.^iJ  S,  ,^..  I'  1?..  u  '.  f'' 
I.,  ran.  ooiprtlUon  in  »m.  «n«,  moS   "V,     f  i  Vu      ?*  ^,^  »  ^.'?■ 

1«,1«1  Io,,-bo,„.,  ,b.,„t.,Utl.  .nd  .ub'    >«■  '  5°'!''„<^  ^iSVi"-  '^  *■  *"■ 

..  n.ta»l  oonn«tlng  linn.  „  """  "  "  ""k""!   1»  ">«.  P«.«. 

Studnid  Oil  CO  T.  UnlM  SUt...  iSI  .^'"T"  "*;  !".  ?'.  ^"TS  °i 
U.  8.  1,  •:,  IS  L.  «1.  81!,  US,  3<  LJiJL   "Tl     '.k  !5?  ?'i  tr^.?'"? 

(N.S.1  isi,  31  Sop.  Ct.  Hei.  BM,  inn.  Ou.  ?,"•  '"  tb.:PI»rt;°nnol  ol  tt.  ttrengb 
Ml!  D,  7M;  Dnltil  SUIa  ..  A™,lai«  To-  '°'°' ""  .'r^*"."'^'"''  '?'"?"7  '™ 
b«oo  do.  !21  n.  8.  IM,  55  L.  ri.  «6!,  SI  Sup.  "  y'"^  "  "l'  *»>'•"  f  "'"'■  ?"  "' 
Ct  Rep.  (132,  Wbltw.Il  ,.0ontln.nt1  tJ-  ■".?'";  ',T  i.."^'  K^  i"™'  T^ 
b«».  Co.  M  I.Jl.4.  «B9,  50  C.  C.  A.  2»,  125  T'"  ""  '{°',°°  ^''S,  "  "  .""V^-P""' 
Fod.  <5g,  PbUllp.  ,.  M.  Portluid  C.i..nt  '".^  """,  *"  "»*•  t"  ^'^^  "■■  'J^. 
0.L  51  C.  C.  A.  H,  125  FM.  5»«i  Unit«l  :?''"''"  J^.*.""'. '"I"*  J"'!^  "'"' 
Stot..  ..  Joint  TrnlB,  A»o.  171  U.  8.  658,  "■'  """«'  J?"'  ,"£  '''1'"'J°,IL^ 
a  L.  rf.  !«7,  U  Sop.  Ot.  R.P.  25;  And.non    "*  "5,'"'"^;''^'  1»  •PP"*"''  "-^ 

TT  ..  I  D.  A  ,4.  IT  n  ...  «■.-  ..  T  the  partlea.  Thia  is  not  a  ludicisl  function. 
!:.  ^-^^  ™^o''  i"  ™  ^  "'  ""'  f.  ^-  P»-"«  '■  Atlantic  Coast  Line  R.  Co.  211 
•d.  305.  306  10  Bup.  Ct  Rep.  SO;  Addyi-  „_  g.  226,  63  L.  ed.  Ifll.  20  Bup.  Ct  Rep. 
Ion  Pipe  ft  Steel  Co.  t.  United  Statci,  J76  g,.  Atchiaon,  T.  ft  S.  F.  R.  Co.  v.  Denxer 
U.  8.  228,  44  L.  ed.  142,  20  Sup-  Ct  Rep.  ft  N.  O.  R.  Co.  110  U.  8.  6B2,  28  Ia  ed,  207, 
t6i  Bute  T.  Central  of  Georgia  R.  Co.  109  4  gap.  Ct  Rep.  186;  Ezpros  Caaw,  117  U. 
Ga.  716,  48  LJLA.  3S1,  SS  8.  R.  37;  Kim-  g.  gg,  sg,  20  L,  ed.  802,  803,  6  Sup.  Ot 
tell  V.  Atebiaon,  T.  ft  8.  F.  R.  Co.  46  Fed.    Rep.  S42,  628. 

MO;  Rogera  v.  Naahville,  C.  ft  St.  L.  R.  Co.  The  cootracU  forbidden  by  the  anti-trust 
S3  C.  C  A.  517,  62  U.  S.  App.  49,  «97,  91  act,  as  stated  and  reiterated  in  Addys- 
VU.  318.  ton  Pipe  ft  Steel  Co.  v.  United  States,  17S 

The  Southern  Pacific  waa  not  a  competitor  U.  S.  820,  44  L.  ed.  143,  80  Suf.  Ci.  %Ji>> 
«■  California  bnaineaa  of  its  own  eonnectinf   06,  are  tlkOM  which  Uxt^'j  %a&  vdottaa- 
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ilAlty,  And  not  merely  indirectly,  remotely, 
inddflntally,  and  collaterally,  regulate  to  a 
greater  or  less  degree  eommerce  among  the 
states. 

And  ill  the  Standard  Oil  and  Tobacco 
Cases,  the  more  comprehensive  generalisa- 
tkm  and  eriterion  has  been  evolved,  his- 
torically and  analytically,  of  the  role  of 
reason,  guided  by  the  established  law  and 
by  the  plain  duty  to  enforce  the  prohibi- 
tions of  the  act,  and  thus  the  public  policy 
i^ich  its  restrictions  were  obviously  en- 
acted to  subserve. 

Two  independent  lines  cannot  be  said  to 
be  competing  in  the  direct  sense,  as  distin- 
guished from  some  indirect  and  "limited" 
sense,  unless  they  are  related  by  common 
termini. 

Louisville  &  N.  R.  Co.  v.  Kentucky,  161 
U.  S.  682,  40  L.  ed.  850,  16  Sup.  Ct  Rep. 
714;  Burke  v.  Cleveland,  C.  C.  &  I.  R.  Co. 
10  Ohio  Dec.  Reprint,  629. 

An  incidental  and  remote  effect  upon  in- 
terstate conmierce,  to  use  the  terms  of  the 
Addyston  Case,— -of  all  the  cases,  from  the 
Trans-Missouri  Case  down, — is  not  the 
thing  that  the  statute  is  concerned  with. 

Cincinnati,  P.  B.  S.  &  P.  Packet  C6.  t. 
Bay,  200  U.  S.  184,  50  L.  ed.  432,  26  Sup. 
Ct  Bap.  208;  Whitwell  v.  Continental  To- 
bacco Co.  64  UELA.  680,  60  C.  C.  A.  290, 
125  Fed.  458. 

The  anti-trust  act  deals  with  agreements 
in  undue  restraint  of  existing  competitive 
conditions,  and  prohibits  the  continuing  or 
entering  into  such  an  agreement  for  the 
future. 

United  States  v.  Trans-Missouri  Freight 
Asso.  166  U.  a  290,  41  L.  ed.  1007,  17  Sup. 
Ct  Rep.  540. 

It  does  not  prohibit  an  undertaking  be- 
tween two  men  or  two  corporations,  having 
no  actual  competitive  relation,  having  in 
eonten^lation  a  business  existiug  only  in 
idea, — not  to  speak  of  competition  which 
could  come  only  as  a  sequel, — from  Joining 
prudentially  and  making  the  enterprise  a 
common  one. 

Standard  Oil  Oo.  v.  United  SUtes,  221 
U.  S.  1,  55  L.  ed.  619,  34  L.RJL(N.8.)  834, 
81  Sup.  Ct  R^  602,  Ann.  Cas.  1912  D, 
734. 

The  formation  of  corporations  for  busi- 
ness or  manufacturing  purposes  has  never, 
to  our  knowledge,  been  regarded  in  the  na- 
ture of  a  contract  in  restraint  of  trade  or 
commerce.  The  same  may  be  said  of  the 
contract  of  partnership. 

United  States  v.  Trans-Missouri  Freight 
Asso.  166  U.  a  290,  41  L.  ed.  1007,  17  Sup. 
Ct  Rep.  548;  United  States  v.  American 
Tobacco  Co.  221  U.  S.  106,  56  L.  ed.  663,  31 
Sup.  Ct  Rep.  632. 
■TA^  Union  PmciSe  did  not  purchase  the 


properties  of  the  Southern  Pacific.  Those 
properties  are  still  in  the  same  corporate 
proprietorship, — ^in  the  Southern  Pacific 
Company  as  the  owner  and  depositary  of  the 
title  and  control,  with  an  equity  over  of 
participation  in  its  stockholders. 

Pullman's  Palace  Car  C6.  v.  Missouri  P. 
R.  Co.  116  U.  S.  587,  29  L.  ed.  499,  6  Sup. 
Ct  Rep.  194;  Porter  v.  Pittsburg  Bessemer 
Steel  Co.  120  U.  &  649,  670,  30  L.  ed.  830, 
838,  7  Sup.  Ct  Rep.  1206. 

Its  holding  of  Southern  Pacific  stock,  as 
having  always  been  that  of  a  minority  stock- 
holder, is  one  of  the  actual  circumstances 
in  this  case  of  legal  import  and  consequence. 

Pearsall  v.  Great  Northern  R.  Co.  161  U. 
S.  671,  40  L.  ed.  846,  16  Sup.  Ct  Rep.  706; 
United  States  v.  Northern  Securities  Os.  120 
Fed.  726;  Noyes,  Intercorporate  Relations, 
I  294. 

The  acquisition  and  ownership  by  the 
Union  Pacific  of  the  Huntington  stock  by 
out-and-out  sale  to  it  by  a  stockholder  in 
the  market  is  not,  as  such,  within  the  power 
of  Congress  to  regulate,  imder  the  eom- 
merce clause  of  the  Constituticm. 

United  States  v.  E.  C.  Knight  Co.  156 
U.  8.  11,  13,  39  L.  ed.  328,  329,  15  Sup.  Ct 
Rep.  249;  Gibbons  v.  Qgden,  9  Wheats  1, 
6  L.  ed.  23;  Union  Nat  Bank  v.  Matthews, 
98  U.  S.  628,  25  L.  ed.  190;  St  Louis,  V. 
&  T.  H.  R.  Co.  V.  Terre  Haute  &  I.  R.  Co. 
145  U.  S.  407,  408,  36  L.  ed.  754,  12  Sup. 
Ct  Rep.  963;  Paul  t.  Virginia,  8  WalL 
168,  19  L.  ed.  357;  En^>loyer8'  LiabiUty 
Cases  (Howard  v.  Illinois  C.  R.  Co.)  207 
U.  S.  463,  62  L.  ed.  297,  28  Sup.  Ct  R^. 
141;  Ashley  v.  Ryan,  153  U.  S.  436,  38  L. 
ed.  773,  4  Inters.  Com.  Rep.  664,  14  Sup. 
Ct  Rep.  865;  Pearsall  v.  Great  Northern  R. 
Co.  161  U.  S.  646,  40  L.  ed.  838,  16  Sup. 
Ct  Rep.  705;  Louisville  &  N.  R.  Co.  v.  Ken- 
tucky, 161  U.  S.  677,  40  L.  ed.  849,  16  Sup. 
St  Rep.  714;  Northern  Securities  Co.  v. 
United  States,  193  U.  a  891,  48  L.  ed.  722, 
24  Sup.  Ct  Rep.  436;  Mobile,  J.  &  K.  C. 
R.  Co.  V.  Mississippi,  210  U.  S.  187,  202,  58 
L.  ed.  1016,  1023,  28  Sup.  Ct  Rep.  650. 

The  disposition  here  will  be  to  construe 
the  statute  not  merely  so  as  to  sustain  its 
constitutionality,  but  so  as  to  avoid  a  suc- 
cession of  constitutional  doubts,  so  far  as 
candor  permits. 

Harriman  v.  Interstate  Commerce  Com- 
mission, 211  U.  S.  407,  421,  53  L.  ed.  253, 
264,  29  Sup.  Ct  Rep.  115. 

An  out-and-out  sale  or  conveyance  is  quite 
dbtinguishable  from  the  collateral  stipu- 
lation or  covenant  which  may  or  may  not 
run  with  the  sale,  and  which  goes  by  the 
name,  "contract  in  restraint  of  trade," — 
a  term  "of  well-known  meaning  at  common 
law  or  in  the  law  of  this  country." 

Standard  Oil  Co.  t.  United  States,  221  U. 

116  U.  8. 
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a  1,  M  U  ed.  610,  84  LulLA.(N.8.)  884»  SI 
8np.  Ct  Bitp.  502,  Ann.  Caa.  1M2  D,  734; 
Maine,  Aseieni  Law,  p.  806;  United  States 
T.  Joint  Traffic  Asso.  171  U.  S.  505,  567, 
568,  48  L.  ed.  259,  286,  287,  19  Sup.  Gt. 
Bap.  25;  Diamond  Match  Ca  ▼.  Roeber,  106 
N.  Y.  488,  60  Am.  Rep.  464,  18  N.  E.  419; 
Bancroft  ▼.  Union  Embossing  Co.  72  N.  H. 
407,  64  LJLA.  298,  57  Aa  97;  Cincinnati, 
P.  B.  a  &  P.  Packet  06.  t.  Bay,  200  U.  8. 
179,  50  L.  ed.  428,  26  Sup.  Ct  Bep.  208. 

The  law,  eertainly  since  Mitchel  ▼.  Reyn- 
olds, 1  P.  Wms.  181,  has  recognized  these 
collateral  covenants  in  restraint  of  trade.  It 
has,  however,  annexed  the  qualification  that 
tiiey  must  be  reasonable.  But  the  term 
^'reasonable"  in  law  and  good  sense,  like 
many  other  expressions, — like  the  term 
'tebstantial,"  so  often  found  in  qualifica- 
tion of  that  other  term,  "restraint  of  com- 
petition," in  the  decisions  of  the  Supreme 
Court,  since  the  Trans-Missouri  Case, — is 
measured  and  applied  relatively  to  the  sub- 
ject-matter. 

Oregon  Steam  Nav.  Co.  v.  Winsor,  20 
Wan.  64,  22  L.  ed.  315 ;  Diamond  Match  Co. 
V.  Boeber,  106  N.  T.  473,  60  Am.  Bep.  464, 
18  N.  E.  419;  Nordenfelt  v.  Maxim  Norden- 
felt  Ouns  &  Ammunition  Co.  [1894]  A.  C. 
535,  63  L.  J.  Ch.  N.  S.  908,  11  Beports,  1, 
71  L.  T.  N.  8.  489,  6  Eng.  BuL  Cas.  418. 

The  sale  of  the  Huntington  stock  cer- 
tainly has  none  of  the  features  of  combina- 
Uon  or  conspiracy.  The  parties  to  a  com- 
bination or  conspiracy  do  not  answer  to 
that  conception  unless  they  combined  to- 
gether,— ^unless  they  conspired  together, — 
unless  they  are  acting  in  co-operation  after 
the  manner  of  a  partnership. 

United  States  v.  Kiesel,  218  U.  S.  601, 
54  L.  ed.  1168,  81  Sup.  Ct  Bep.  124;  Davis 
V.  A.  Booth  &  Co.  65  0.  C.  A.  269,  131 
Fed.  87. 

Somethii^  more  than  the  acquisition  of 
a  competing  property  is  necessary  to  bring 
the  purchaser  and  seller  within  the  Federal 
statutes. 

Cincinnati,  P.  B.  S.  &  P.  Packet  Co.  v. 
Bay,  200  U.  S.  185,  50  L.  ed.  433,  26  Sup. 
Ot.  Bep.  208;  Shawnee  Compress  Co.  v.  An- 
derson, 209  U.  S.  484,  52  K  ed.  875,  28  Sup. 
Ct  Bep.  572;  United  States  Chemical  Co. 
V.  Provident  Chemical  Co.  64  Fed.  950; 
Trenton  Potteries  Co.  v.  Oliphant,  58  N.  J. 
Sq.  507,  46  L.BJL  255,  78  Am.  St  Bep. 
612,  43  Atl.  723;  PearsaU  v.  Great  North- 
cm  B.  Co.  161  U.  S.  646,  40  L.  ed.  838,  16 
Sup.  Ct  Bep.  705;  Northern  Securities  Co. 
▼.  United  States,  193  U.  8.  197,  48  L.  ed. 
679,  24  Sup.  Ct  Bep.  436. 

Nor  is  a  sale  made  criminal  or  innocent 
by  the  statute,  according  as  it  is  larger  or 
not  so  laifc.    The  test  is  not  sins. 

Be  Off^CM,  52  Fed.  115. 


And  combinations  themselves  an  ad  ace- 
easarily  and  universally  unlawfoL 

Standard  Oil  Go.  v.  United  States,  221  U. 
8.  1,  55  L.  ed.  619,  34  L.B.A.(N.S.)  8S4»  81 
Sup.  Ct  Bep.  502,  Ann.  Cas.  1012  D,  784; 
United  States  v.  American  Tobacco  Go.  221 
U.  S.  106,  55  L.  ed.  663,  81  Sopw  Ct  Bep. 
682;  Osntral  Shade  Boiler  Go.  v.  ^^«i>— «« 
148  Mass.  864,  9  N.  E.  629;  Oakdak  M^. 
Co.  V.  Garst,  18  B.  L  484»  28  UELA.  689,  49 
Am.  St  Bep.  784,  28  AtL  978;  Hcrriman  v. 
Menaies,  115  Cal.  19,  85  LJELA.(N.8.)  818, 
56  Am.  St  Rep.  81,  44  Pae.  660,  46  Pac 
730;  Collins  v.  Locke,  L.  R.  4  App.  Gas. 
674,  48  L.  J.  P.  C.  N.  S.  68,  41  L.  T.  K.  a 
292,  28  Week.  Rep.  189;  Skrainke  v.  Scharr- 
inghausen,  8  Mo.  App.  522;  Leslie  v.  Loril- 
lard,  110  N.  T.  519,  1  LJLA.  456,  18  N.  E. 
363;  Cohen  v.  Berlin  &  J.  Envelope  Go.  88 
App.  Div.  499,  56  N.  T.  Supp.  588;  Kellogg 
V.  Larkin,  3  Pinney  (Wis.)  128,  56  Am. 
Dee.  164;  Dolph  v.  Ttoy  Laundry  Machin- 
ery C6.  28  Fed.  554;  Matthews  v.  Associated 
Press,  136  N.  Y.  333,  82  Am.  St  Bep.  741, 
32  N.  E.  981;  United  Stotcs  Vinegar  Go.  v. 
Foehrenbaeh,  148  N.  T.  58,  42  N.  E.  403; 
Macauley  Bros.  v.  Tiemey,  19  B.  L  255,  87 
L.BJL  455,  61  Am.  St  Bep.  770,  88  AU.  1; 
Bohn  Mfg.  Co.  v.  Hollis  (Bohn  M^.  Co.  v. 
Northwestern  Lumbermen's  Asso.)  54  Minn. 
233,  21  L.BJL  837,  40  Am.  St  Bep.  819,  55 
N.  W.  1119;  Cote  v.  Murphy,  159  Pa.  420, 
23  LJLA.  135,  39  Am.  St  Bep.  686,  28  AtL 
190;  Continental  Ina.  Go.  v.  Fire  Under- 
writers^  67  Fsd.  817;  National  Protective 
Asso.  V.  Gumming,  170  N.  Y.  315,  58  LJLA. 
135,  88  Am.  St  Bep.  648,  68  N.  E.  869; 
Vegelahn  v.  Ountner,  167  Mass.  92, 85  LJLA. 
722,  57  Am.  St  Bep.  448,  44  N.  E.  1077. 

Contracts  and  acta  are  unreasonably  re- 
strictive of  competitive  conditions  when  they 
proceed  by  unlawful  means  and  methods. 
What  is  the  definition  of  "fair  competi- 
tion f*  Lord  Bramwell  asked  pertinently  in 
Mogul  &  &  Co.  V.  MeOr^or  [1892]  A.  G. 
25,  in  the  House  of  Lordi^  p.  47;  and  he 
answered  his  own  question  with  another — 
"What  is  unfair  that  is  neither  forcible 
nor  fraudulent?"  Lord  Morris  said,  in  the 
same  ease,  p.  49:  '^t  is  not  illegal  for  a 
trader  to  aim  at  driving  a  competitor  out 
of  trade,  provided  the  motive  be  his  own 
gain  by  appropriation  of  the  trade,  and  the 
means  he  uses  be  lawful  weapons."  In  Whit- 
well  V.  Continental  Tobacco  Co.  64  LJLA. 
689,  60  C.  C.  A.  290,  125  Fed.  459,  it  was 
said  that  an  attempt  by  each  competitor  to 
mon<qpoliae  a  part  of  interstate  commerce  is 
the  very  root  of  all  competition  therein. 
"Competition,"  remarked  the  court  in  Bon- 
sadc  Maeh.  Co.  v.  Smith,  70  Fed.  888,  «it  is 
often  said,  is  the  life  of  trade.  But  the 
effort  of  all  competition  k  \a  ^Vi%  tiaV 
other  competitOTt.** 


79,  80  SUPREME  COURT  OF  THE  UNITED  STATES.  Oor.  Tkmm, 

Individual  ■tockholders  may  lawfnlly  own  Co.  ▼.  United  States,  221  U.  8,  1,  84  UELA. 

a  controlling  interest  in  each  of  two  com-  (NJ3.)  834,  55  L.  ed.  619,  31  Sup.  Gt.  Repw 

peting  companies.  502,  Ann.  Cas.  1912  D,  734;  United  States 

Billow  ▼.  Calumet  4  H.  Min.  Co.  167  ▼.  American  Tobacco  Co.  221  U.  S.  106,  56 

Ked.  704.  L.  ed.  GG3,  31  Sup.  Ct.  Rep.  632;  Cincinnati* 

Mr.  If.  H.  lioomls  also  argued  the  cause    ^'^\l'  *  ^'  ^!^**  F®a  ^'  %^'  l^  ^'^ 
and  filed  a  brief  for  appelle^  iJ»'  «?,  ^  f;  *?»>  ««  Sup    Ct  Rep    208; 

The  Southern  Pacific  was  not  bound  to   ^'T!:i  ^o*  *    ""^z?'  2'  .    7V,      ^  ^'  ^ 
«<»iMi.  fy.  «^i«*  ♦•rjff-  ^^'  8®8;  S^^  ▼•  Central  of  Georgia  R.  Co. 

agree  to  jomt  tariffs.  ,^_   _     '     .    -p  t  n  a    or.    oi.  S    v    o^. 


V.  East  Tennessee,  V.  k  G.  R.  Co.  3  I.  C.  C.  Messrs.  H.  P.  SUmbaugh  and  D.  T.  Wat- 

Rep.  1,  6,  2  Inters.  Com.  Rep.  456;  Express  ,on  filed  a  brief  for  appellee  Henry  C.  Prick. 
Cases,  117  U.  S.  1-28,  29  L.  ed.  791-803,  6 

Sup.  Ct  Rep.  542,  628;  Oregon  Short  Line  Mr.  Paul  D.  Cravath  filed  a  brief  for  ap- 

A  U.  N.  R.  Co.  V.  Northern  P.  R.  Co.  4  pellees  Jacob  H.  Schiff  and  Otto  H.  Kahn. 

Inters.  Com.  Rep.  249  51  Fed.  474 ;  Central  ^^  j^^  ^    j^  ^j^  ^  ^^^  ^^^ 

stock  Yards  Co.  v.  LouitTilIe  ft  N.  B.  Co.   „„„  »- 04.:ii_._ 

192  U.  R  668-671.  48  L.  ed.  666-670.  24  «*"*•  ^*^**  Stillmma. 

Sup.  Ct  Rep.  339;  Little  Bock  ft  M.  R.  Co.  „_     T,.^i—  n—  j.is...^   «h.   .nt.t*. 

r.  St  Loui.Southwe.teni  R.  Co.  26  L.RJL.  ^^^  ^'*  "»•"  *''"•'**  *"*   'P'"-" 

417.  27  U.  S.  App.  880,  63  Fed.  776;  South-  ^j^^^,.^  ^^^^  j^^  ^^^  ^i^^j^  ^,  Utah  to 

en  P.  Co.  T.  Interrtate  Commerce  Commi.-    ^. .  ..  _ :.:._.  ^«  tu.  .^«.ii«j  ci,.- 

.i—  SAA  TT   c  K4«  Kita   Kfl  I    ^   KBK  Kot  e»»force  the  provLion.  of  the  M>-c«lled  Sher- 

-J^        J?"»'      ?;«    aV         ^vt   ™   ='  ">«">  anti-trust  act  of  1890  (26  SUt  at  L. 

26  Sup.  Ct  Rep   830;  Chacjjgo  *  N.  W^  JOO.  chap.  647.  U.  S.  Comp   SUt  1001.  p. 

?:*'^-  ?^I^\1i  Tr*T- F^'^.^^J^^'J  3200)   a^ainet  cerUin  alleged  conapiraciw 

015  *"•*  combination*  in  restraint  of  interttate 

il           ....                  .,          ,    .  .■L  commerce.    The  ca«e  in  its  principal  aspect 

TT?''r*"i''V'**^^7!l''a*\\P*'*^  *J*  grtw  out  of  the  purchase  by  the  Union  Pa- 

Union  Pacific  to  compel  the  Southern  Pacific  *.g^  Railroad  Company   in   the  month  of 

to  reoogni«  the  usual  incidents  of  a  through  p^truary,   3903,   of  certain  shares  of  the 

rout^  «d  the  discretion  possessed  by  the  ^^  .^^^  ^^^  ^^  ^l,^  Southern  Pacific  Com- 

Southern  Pacific  to  do  "  its  own  welfare  ^^^^  ^^^  ^^^.3^  ^„j^^  ^^^  ^.„  ^| 

might  dicUte  with  respect  to  through  rates,  ^^^  y^^^   Mollis  P.   Huntington,  who  had 

gave  to  that  company  additional  advant^s,  jormeriy   owned   the  stock.     Other  shares 

and   made  it  possible    for    the    Southern  ^,  Southern  Pacific  stock  were  acquired  at 

Pacific  more  effectively  to  control  the  sit-  ^^e  same  time,  the  holding  of  the  Union 

"*V*^^.,       ,  .        .                ..         ...  Pacific    amounting    to    750,000    shares,    or 

A  railroad  is  not  a  competitor  of  ito  con-  ^^^^  37 j  ^^  ^^^  (subsequently  increased 

neetions.  ^^  4^  p^^  ^^„^j  ^f  ^i,^  outstanding  stock  of 

Southern  P.  Co.  v.  Interstate  Commerce  ^j,^  Southern  Pacific  Company.  The  stock 
Commission,  200  U.  S.  536,  50  L.  ed.  585,  .^  ^^^^  f^^  ^1,^  Union  Pacific  Company  by 
20  Sup.  Ct  Rep.  830;  SUndard  Oil  Co.  v.  ^^^  ^^  j^  proprietary  companies,  the  Ore- 
United  States.  221  U.  B.  1,  80.  55  L.  ed.  g^^  gjj^rt  Line  Railroad  Company.  The 
619,  653,  34  LJl.A.(N.S.)  834,  31  Sup.  Ct.  government  contends  that  the  domination 
Rep.  502,  Ann.  Cas.  1912  D,  734.  ^^^^  ^„j  control  of  the  Southern   Pacific 

The  Union  Pacific  wss  not  a  competitor  company  given  to  the  Union  Pacific  Com- 

€i  the  Southern  Pacific's  Sunset  Route.  ^^^^  ^y  ^y.^^  purchase  of  stock  brings  the 

Southern  P.  Co.  v.  Interstate  Commerce  transaction  within  the  terms  of  the  anti- 

Oommission,  200  U.  S.  539,  50  L.  ed.  587,  t^ust  act.     A   large   amount  of  testimony 

26  Sup.  Ct  Rep.  330.  ^ng  taken  and  the  case  heard  before  four 

In  order  to  bring  the  competition  within  circuit  judges  of  the  eighth  circuit,  result- 

the  inhibition  of  the  Sherman  act,  it  must  j^g  in  a  decree  dismissing  the  bill.    188  Fed. 

be  direct  and  substantial.  ]Q2. 

United  States  v.  Joint  Traffic  Asso.  173  Prjor  to  the  stock  purchase  in  1901  the 

U.  8.  505,  568,  43  L.  ed.  259,  287,  19  Sup.  Union  Pacific  •system  may  briefly  be  de.[80 

Ct  Rep.  25;  Anderson  v.  United  States,  171  scribed  as  a  line  of  railroad  from  the  Mis- 

U.  S.  604-615,  43  L.  ed.  300-306,  19  Sup.  souri   river  to  the  Pacific  coast;    namely, 

Ct  Rep.  50;  Addyston  Pipe  k  Steel  Co.  v.  from   Omaha,   Nebraska,   or   perhaps  more 

United  States,  175  U.  S.  211-229,  44  L.  ed.  strictly    from    Council    Bluffs,    Iowa;    and 

JJS--J4S,  20  Sup.  Ct  Rep.  96;  Standard  Oil  from    Kansas    C|ty,    Missouri,    to    OgdsB, 
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Uteh,  and  Portland,  Oregon,  wltb  Tariou*  I  with  tho  Faaama  Railroad  and  iti  boats, 
bikncbe*  and  conneetioii*  and  a  liua  of  I  conitituted  the  (o-called  Panama  Route, 
■teaiiuhip*  from  Portland  to  San  Francisco,  Ths  coDteDtion  of  the  govemment  ii  that, 
Califomia,  and  tram  Portland  to  the  Ori-  prior  to  the  stock  purehaas,  the  Union 
■nt;  and  a  line  of  steamshipa  from  San  Paciflc  and  Soutbem  Pacific  wers  compet- 
Tranclaeo  to  the  Orient  (the  Oecideatal  &  ing  sjatems  of  railroad  engaged  in  inter- 
Oriental  Steamship  Company),  in  vhich  the  state  conunerce,  and  acted  independently 
Union  Paciflc  and  the  Southern  Paciflc  each  as  to  a  large  amount  of  luoh  carrying  trade, 
owned  a  half  interest.  The  main  line  from  and  that  since  the  acquisition  of  tlie  stock 
Council  Bluffs  to  Ogden,  a  little  orer  1,000  in  question  the  dominating  power  of  the 
milM  in  length,  with  the  branch  from  Can-  Union  Pacific  has  eliminated  competition  be- 
sail  City,  through  Denver,  Colorado,  to  tveen  these  two  ■ystems,  and  that  such 
Cheyenne,  Wyoming,  on  the  main  line,  was  domination  makes  the  combination  one  in 
owned  and  operated  by  the  Union  Pacific;  restraint  of  trade,  within  the  meaning  of 
t)ie  line  from  Granger,  Wyoming,  on  the  the  1st  section  ol  the  act  of  Congress  of 
■■aln  line  of  the  Union  Paciflc,  to  Hunting-  July  2,  1S90,  and  the  transaction  an  at- 
ton,  Oregon,  was  owned  and  operated  by  tempt  to  monopolise  interstate  trade  within 
the  Oregon  Short  Line  Railroad  Company,  the  provisions  of  the  Sd  section  of  the  act. 
Um  capital  stock  of  which  was  owned  by  tbe  In  view  of  the  recent  consideration  of  the 
Union  PaeiQe;  and  the  line  from  Hunting-  history  and  meaning  of  tbe  act  (Standard 
ton  to  Portland  was  owned  and  operated  by  Oil  and  Tobacco  Cases,  221  U.  B.  1,  S5  Lu 
the  Ort^n  Railroad*  Navigation  Company,  ed.  810,  34  L.R^.fN.S  )  834,  31  Sup.  Ct. 
the  stock  ownership  of  which  was  In  tbe  Rep.  S0£,  and  221  U.  S.  106,  S5  L.  ed.  003, 
Oregon  Short  Line  The  boat  line  from  31  Sup.  Ct.  Rep.  032,  respectively),  it 
Portland  to  San  Francisco  and  to  tbe  Orient,  would  lie  euperfluons  to  enter  upon  any  gen- 
tbe  Portland  4  Asiatic  Steamship  Company,  eral  consideration  of  its  origin  and  scope, 
was  organised  early  in  1901,  its  stock  be-  In  certain  aapects  the  law  bas  been  thor- 
ing  owned  by  the  Oregon  Railroad  A  Navi-  ongbly  considered  and  its  construction  aa- 
gation  Company.  thoritatively  settled,  and  in  determining  tbe 
The  Southern  Paelfle  Company,  a  holding  present  controversy  we  need  but  *hriefly[St 
eompany  of  the  state  of  Kentucky,  also  en-  restate  some  of  the  conclusions  reached.  The 
gaged  in  operating  certain  lines  of  rail-  act  applies  to  interstate  railroads  as  earri- 
road  under  lease,  controlled  a  line  of  rail-  ers  conducting  interstate  commerce,  and  one 
road  extending  from  New  Orleans  through  of  the  principal  instrumental  it  lea  thereof. 
Louisiana,  Texas,  New  Mexico,  Arizona,  United  States  v  Trans-Missouri  Freight 
Catifomia,  and  Oregon  to  Portland,  reach-  Asso.  160  U.  S.  290,  41  L.  ed.  1007,  IT  Sup. 
irg  Los  Angeles  and  San  Francisco,  with  Ct.  Rep.  B48;  United  States  v.  Joint  Traffic 
feveral  branch  lines  and  connections  ex-  Asso.  171  U.  S.  SOS,  43  L.  ed.  269,  IB  Sup. 
tending  Into  tributary  territory.  A  line  of  Ct.  Rep  2S.  The  act  is  intended  to  readi 
Loats  running  between  New  York  and  New  combinations  and  conspiracies  which  i«- 
Orleans  waa  also  owned  and  operated  by  strain  freedom  of  action  in  interstate  trade 
the  Southern  Pacific,  and  later  tbe  same  ships  and  commerce,  and  unduly  suppress  or  re- 
Hljentered  the  port  of  Galveston,  'where  strict  the  play  of  oompetition  in  tbe  con- 
aJso  the  Southern  Paciflc  reached  tidewater,  duct  thereof.  United  States  v.  Joint  Traf- 
aod  it  bad  branches  extending  to  various  Ac  Asso.  supra.  In  that  ease  an  agreement 
points  in  northern  Texas,  connecting  with  between  competing  inUrrtaU  railroads  (or 
ether  lines  of  road.  Tbe  Southern  Paciflc  ^be  purpose  of  fixing  and  mainUining  rates 
also  operated,  under  tease,  tbe  railroad  of  **•  condemned. 

tba  Central   Pacific  Railway  Company,   all  ""    '■■"    **'*^   "o    ■=»"*    (P-   *">■,'"* 

the  stock  of  which  is  owned  by  ths  Soutbem  "nibination  of  these  large  and  powerful  eor- 

Pacific.     Tie  lines  ef  the  Central   Pacific  I»"tions,  coming  vast  sections  of  terri- 

eoDsisted  of  the  road  from  San  FrM.cl*!o  to  '"JJi  «d  '"a"«^='-8 /'«>•  throughout  the 

__.          .      .  -.„      „       ,     ,       ..          ,  whole    extent    thereof,    and    acting    a«    one 

Ogden,  about  BOO  mile.    In  length,  and  con-  ^^     ,„  ^^  ^^^^^^  ^^  ^^j^  ^  ^^1- 

necting  at  the  Utter  place  with  the  Union  „,tion  extends,  that  eonititutes  the  alleged 

Pacific  and  the  Denver  ft  Rio  Grande  Rail-  .^jj^  ^j  ;„  ^^^  to  which,  so  far  as  tbe 

road  Company's  line.     It  also  had  various  combination  operates  upon  and  restrains  in- 

bruchea  in  and  about  California,  aggregat-  terstate  commeroe,  Congreas  has  power  to 

tng  in  mileage  about  SOO  miles.    The  South-  legislate  and  to  prohibit." 

am  Paciflc  also  owned  a  majority  of  tbe .  in  the  Northern  Securities  Co.  t.  United 

•tock  of  tbe  Pacific  Mail  Steamship  Com- 1  States,  193  U.  B.  IBT,  48  L.  ed.  679,  24  Sup. 

pany,  which  operated  a  line  of  steamships  |  Ct.  Rep    430,  this  court  dealt  with  a  oom- 

plyii^  t»  porU  In  the  Orient  and  running  I  bioation   differing   in  ehataetct  iTOia  *A»\. 

between  Su  Franelioo  and  Panama,  whieb,  considered  in  ttie  TTUa-l&\aMiiu\  an&  3«\ak 
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Traffic  Cases,  and  it  was  there  held  that  the 
transfer  to  a  holding  company  of  the  stock 
of  two  competing  interstate  railroads,  there- 
by effectually  destroying  the  power  which 
had  theretofore  existed  to  compete  in 
interstate  commerce,  was  a  restraint  upon 
each  conunerce,  and  Mr.  Justice  Harlan,  an- 
nouncing the  affirmance  of  the  decree  of  the 
circuit  court,  said  (p.  337): 

"In  all  the  prior  cases  in  this  court  the 
anti-trust  act  has  been  construed  as  forbid- 
ding any  combination  which,  by  its  neces- 
sary operation,  destroys  or  restricts  free 
competition  among  those  engaged  in  inter- 
SSjstate  commerce;  in  *other  words,  that  to 
destroy  or  restrict  free  competition  in  inter- 
state commerce  was  to  restrain  such  com- 
meree.  Nor,  can  this  court  say  that  such 
a  rule  is  prohibited  by  the  Constitution,  or 
is  not  one  that  Congress  could  appropriate- 
ly prescribe  when  exerting  its  power  under 
the  commerce  clause  of  the  Constitution  7 
Whether  the  free  operation  of  the  normal 
laws  of  competition  is  a  wise  and  wholesome 
rule  for  trade  and  commerce  is  an  economic 
question  which  this  court  need  not  consider 
or  determine." 

Mr.  Justice  Brewer,  who  delivered  a  con- 
curring opinion,  while  expressing  the  view 
that  the  former  cases  were  rightly  decided, 
said  that  they  went  too  far  in  giving  the 
reasons  for  the  judgments,  and  declared  his 
view  that  Congress  only  intended  to  reach 
and  destroy  those  contracts  which  were  in 
direct  restraint  of  trade,  unreasonable,  and 
against  public  policy.  He  was  nevertheless 
emphatic  in  condemning  the  combination  ef- 
fected by  the  Northern  Securities  Company 
and  the  transfer  of  stocks  to  it,  which  poli- 
ey,  he  declared,  might  be  extended  until  a 
■ingle  corporation  with  stocks  owned  by 
three  or  four  parties  would  be  in  practical 
control  of  both  roads;  or,  viewing  the  possi- 
bilities of  combination,  the  control  of  the 
whole  transportation  system  of  the  country ; 
and,  in  concluding  his  concurring  opinion, 
said   (p.  863): 

'^t  must  also  be  remembered  that  under 
present  conditions  a  single  railroad  is,  if 
not  a  legal,  largely  a  practical,  monopoly, 
and  the  arrangement  by  which  the  control 
of  these  two  competing  roads  was  merged 
in  a  single  corporation  broadens  and  ex- 
tends such  monopoly.  I  cannot  look  upon 
it  as  other  than  an  unreasonable  combina- 
tion in  restri^int  of  interstate  commerce, — 
one  in  conflict  with  state  law,  and  within 
the  letter  and  spirit  of  the  statute  and  the 
power  of  Congress." 

Of  the  Sherman  act  and  kindred  statutes, 

this   court,   speaking  by  Mr.   Justice   Mc- 

Kenna,  said  in  National  Cotton  Oil  Co.  v. 

Texas,  107  U.  8.  116,  129,  49  L   ed.  689, 
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According  to  them,  competition,  not [8  4 
combination,  should  be  the  law  of  trade.  If 
there  is  evil  in  this,  it  is  accepted  as  less 
than  that  which  may  result  from  the  unifi- 
cation of  interest,  and  the  power  such  uni- 
fication gives  And  that  legislatures  may  so 
ordain  this  court  has  decided.  United 
States  V.  E.  C.  EJnight  Co.  156  U.  S.  1,  39 
L.  ed  326,  16  Sup.  Ct.  Rep.  249;  United 
States  V.  Trans-Missouri  Freight  Asso.  166 
U.  S.  290,  41  L.  ed.  1007,  17  Sup.  Ct.  Rep. 
648;  United  States  v.  Joint  Traffic  Asso.  171 
U.  S.  606,  43  L.  ed.  269,  19  Sup.  Ct  Rep. 
26;  Northern  Securities  Co.  v.  Uniteid 
States,  193  U.  S.  197,  48  L.  ed.  679,  24  Sup. 
Ct.  Rep.  436;  Swift  &  Co.  t.  United  States, 
196  U.  S.  376,  49  L.  ed.  618,  26  Sup.  Ct. 
Rep.  276." 

In  the  recent  discussion  of  the  history 
and  meaning  of  the  act  in  the  Standard  Oil 
and  Tobacco  Cases  this  court  declared  that 
the  statute  should  be  given  a  reasonable 
construction,  with  a  view  to  reaching  those 
undue  restraints  of  interstate  trade  which 
are  intended  to  be  prohibited  and  punished; 
and  in  those  cases  it  is  clearly  stated  that 
the  decisions  in  the  former  eases  had  been 
made  upon  an  application  of  that  rule,  and 
there  was  no  suggestion  that  they  had  not 
been  correctly  decided.  In  the  Tobacco  Case, 
after  referring  to  the  previous  decisicm  in 
the  Standard  Oil  Case  and  the  Decisions  in 
the  Trans-Missouri  and  Joint  Traffic  Cases, 
the  doctrine  was  tersely  summarized  by 
the  Chief  Justice,  speaking  for  the  court,  as 
follows    (p.  179) : 

"Applying  the  rule  of  reason  to  the  eon- 
struction  of  the  statute,  it  was  held  in  the 
Standard  Oil  Case  that,  as  the  words  're- 
straint of  trade'  at  common  law  and  in  the 
law  of  this  country  at  the  time  of  the  adop- 
tion of  the  anti-trust  act  only  embraced  acts 
or  contracts  or  agreeements  or  combinations 
which  operated  to  the  prejudice  of  the  pub- 
lic interests  by  unduly  restricting  competi- 
tion, or  unduly  obstructing  the  due  course 
of  trade,  or  which,  either  because  of  their 
inherent  nature  or  effect,  or  because  of  the 
evident  purpose  of  the  acts,  etc.,  injurious- 
ly restrained  trade,  that  the  words  as  used 
in  the  statute  were  designed  to  have  and 
did  have  but  a  like  significance.  It  was 
therefore  pointed  out  that  the  statute  did 
not  forbid  or  restrain  *the  power  to[85 
make  normal  and  usual  contracts  to  further 
trade  by  resorting  to  all  normal  methods, 
whether  by  agreement  or  otherwise,  to  ac- 
complish such  purpose.  In  other  words,  it 
was  held  not  that  acts  which  the  statute 
prohibited  could  be  removed  from  the  control 
of  its  prohibitions  by  a  finding  that  they 
were  reasonable,  but  that  the  duty  to  inter* 
pret  which  inevitably  arose  from  the  general 
character  of  the  term  'restraint  of  trade' 

%%%  V.  A. 


191S. 


UKirKD  STATSS  ▼.  UKION  ]^.  R.  00. 


•5.fi7 


required  that  the  words  'rettraint  of  trade' 
•hoold  be  given  a  meaning  which  would  not 
destroy  the  individual  right  to  contract, 
and  render  difficulty  if  not  impossible,  any 
movement  of  trade  in  the  channels  of  in- 
terstate commerce^ — the  free  movement  of 
which  it  was  the  purpose  of  the  statute  to 
protect" 

We  take  it»  therefore,  that  it  may  be  re- 
garded as  settled,  applying  the  statute  as 
construed  in  the  decisions  of  this  court,  that 
a  combination  which  places  railroads  en- 
gaged in  interstate  eommeroe  in  such  rela- 
tion as  to  create  a  single  dominating  con- 
trol in  one  corporation,  whereby  natural 
and  ezistii^  competition  in  interstate  com- 
merce is  unduly  restricted  or  suppressed, 
is  within  the  condenmation  of  the  act. 
While  the  law  may  not  be  able  to  enforce 
competition,  it  can  reach  combinations 
which  render  competition  impracticable. 
Swift  4  Co.  V.  United  States,  196  U.  S.  876, 
40  L.  ed.  618,  £6  Sup.  Ct  Rep.  276. 

Nor  do  we  think  it  can  make  any  differ- 
ence that  instead  of  resorting  to  a  holding 
company,  as  was  done  in  the  Northern  Se- 
curities Case,  the  controlling  interest  in  the 
stock  of  one  corporation  is  transferred  to 
the  other.  The  domination  and  control,  and 
the  power  to  suppress  competition,  are  ac- 
quired in  the  one  case  no  less  than  in  the 
other,  and  the  resulting  mischief,  at  which 
the  statute  was  aimed,  is  equally  effective 
whichever  form  is  adopted.  The  statute  in 
its  terms  embraces  every  contract  or  com- 
bination, in  form  of  trust  or  otherwise,  or 
conspiracy  in  restraint  of  trade  or  com- 
86]merce.  This  court  has  repeatedly  *held 
this  general  phraseology  embraces  all  forms 
of  combination,  old  and  new.  "^n  view  of  the 
many  new  forms  of  contracts  and  combina- 
tions," said  the  Chief  Justice  in  the  Stand- 
ard Oil  Case  (p.  60),  "which  were  being 
evolved  from  existing  economic  conditions, 
it  was  deemed  essential  by  an  all-embracing 
enumeration  to  make  sure  that  no  form  of 
contract  or  combination  by  which  an  undue 
restraint  of  interstate  or  foreign  commerce 
was  brought  about  could  save  such  restraint 
from  condenmation."  A  more  effectual  form 
of  eombinatioD  to  secure  the  control  of  a 
eompeUng  railroad  than  for  one  road  to  ac- 
quire a  dominating  stock  interest  in  the 
other  could  hardly  be  conceived.  If  it  is 
true,  as  contended  by  the  government,  that 
a  stock  interest  sufficient  for  the  purpose 
was  obtained  in  the  Southern  Pacific  Com- 
pany, with  a  view  to  securing  the  control 
9i  tiiat  compiuiy  and  thus  destroying  or  re- 
f  trieting  competition  with  the  Union  Pacific 
In  interstate  trade,  the  transaction  was,  in 
rar  opinion,  within  the  terms  of  the  stat- 
fita. 

Thai  the  purchase  was  l^gml  in  the  stats 


where  made,  and  within  corporate  powers 
conferred  by  state  authority,  constitutes  no 
defense,  if  it  contravenes  the  provisions  of 
the  anti-trust  act,  enacted  by  Congress  in 
the  exercise  of  supreme  authority  over  in- 
terstate commerce.  Northern  Securities  Co 
V.  United  States,  193  U.  S.  334,  48  L.  ed. 
699,  24  Sup.  Ct.  Rep.  436;  Standard  Oil 
Co.  V.  United  States,  221  U.  S.  68,  55  L. 
ed.  648,  34  L.R.A.(N.S.)  834,  31  Sup.  Ct. 
Rep.  602;  United  States  v.  American  Tobac- 
co Co.  221  U.  S.  183,  66  L.  ed.  696,  31  Sup. 
Ct.  Rep.  632. 

It  is  said,  however,  and  this  was  the  view 
of  the  majority  of  the  circuit  judges,  that 
these  railroads  were  not  competing,  but 
were  engaged  in  a  partnership  in  interstate 
carriage  as  connecting  railroads;  and  it 
was  further  said  that  the  Southern  Pacific, 
because  of  its  control  of  the  line  from  Ogden 
to  San  Francisco  and  other  California  points, 
was  the  dominating  partner.  A  large 
amount  of  the  testimony  in  this  voluminous 
record  was  given  by  railroad  men  of  wide 
experience,  business  men  and  shippers,  who^ 
with  ^practical  unanimity,  expressed  the  [8  7 
view  that,  prior  to  the  stock  purchase  in 
question.  Union  Pacific  and  Southern  Pacif- 
ic systems  were  in  competition,  sharp,  well- 
defined,  and  vigorous,  for  interstate  trade. 
To  compete  is  to  strive  for  something 
which  another  is  actively  seeking  and  wishes 
to  gain.  The  Southern  Pacific,  through  its 
agents,  advertisements,  and  literature,  had 
undertaken  to  obtain  transportation  for  its 
"Sunset"  or  southerly  route  across  the  con- 
tinent, while  the  Union  Pacific  had  en- 
deavored in  the  same  territory  to  have 
freight  shipped  by  way  of  its  own  and  con- 
necting lines,  thus  securing  for  itself 
about  1,000  miles  of  the  haul  to  the  coast. 

To  preserve  from  undue  restraint  the  free 
action  of  competition  in  interstate  commerce 
was  the  purpose  which  controlled  Congress 
in  enacting  this  statute,  and  the  courts 
should  construe  the  law  with  a  view  to  ef- 
fecting the  object  of  its  enactment. 

Competition  between  two  such  systems 
consists  not  only  in  making  rates,  which, 
so  far  as  the  shipper  was  concerned,  the 
proof  shows,  were  by  agreement  fixed  at 
the  same  figure  whichever  route  was  used, 
and  then  apportioned  among  the  connecting 
carriers  upon  a  basis  satisfactory  to  them- 
selves, but  includes  the  character  of  the 
service  rendered,  the  accommodation  of  the 
shipper  in  handling  and  caring  for  freight, 
and  the  prompt  recognition  and  adjustment 
of  the  shipper's  clafans.  Advantages  in 
these  respects  were  the  subjects  of  represen- 
tation and  the  basis  of  solicitation  by  manj 
active,  opposing  agencies.  The  mainte- 
nance of  these  by  Ui«  Tvr«\  tom^%xCv(a  y^ 
noted  their  buBineaa  ukd  \uci«iai^  >>i^Vt  r^ 
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enues.  The  inducement  to  maintain  these 
points  of  advantage — low  rates,  superiority 
of  service  and  accommodation —  did  not  re- 
main the  same  in  the  hands  of  a  single 
dominating  and  common  ownership  as  it 
was  when  thejr  were  the  subjects  of  active 
promotion  by  competing  owners  whose  suc- 
cess depended  upon  their  accomplishment. 
88]  *The  consolidation  of  two  great  com- 
peting systems  of  railroad  engaged  in  inter- 
state commerce  by  a  transfer  to  one  of  a  dom- 
inating stock  interest  in  the  other  creates  a 
combination  which  restrains  interstate  com- 
merce within  the  meaning  of  the  statute, 
because,  in  destroying  or  greatly  abridging 
the  free  operation  of  competition  thereto- 
fore existing,  it  tends  to  higher  rates  (Unit- 
ed States  V.  Joint  Traffic  Asso.  171  U.  S. 
577,  43  L.  ed.  200,  10  Sup.  Ct.  Rep.  26) .  It 
directly  tends  to  less  activity  in  furnishing 
the  public  with  prompt  and  efficient  serv- 
ice in  carrying  and  handling  freight  and  in 
carrying  passengers,  and  in  attention  to 
and  prompt  adjustment  of  the  demands 
of  patrons  for  losses,  and  in  these  respects 
puts  interstate  conmierce  under  restraint. 
Nor  does  it  make  any  difference  that  rates 
for  the  time  being  may  not  be  raised  and 
much  money  be  spent  in  improvements  after 
the  combination  is  effected.  It  is  the  scope  of 
such  combinations  and  their  power  to  sup- 
press or  stifle  competition  or  create  monopo- 
ly which  determines  the  applicability  of  the 
act  Pearsall  v.  Great  Northern  R.  Co.  161 
U.  S.  646,  676,  40  L.  ed.  838,  848,  16  Sup. 
Ct  Rep.  705;  United  States  v.  Joint  Traffic 
Asso.  supra. 

It  is  urged  that  this  competitive  traffic 
was  infinitesimal  when  compared  with  the 
gross  amount  of  the  business  transacted  by 
both  roads,  and  so  small  as  only  to  amount 
to  that  incidental  restraint  of  trade  which 
ought  not  to  be  held  to  be  within  the  law; 
but  we  think  the  testimony  amply  shows 
that,  while  these  roads  did  a  great  deal  of 
business  for  which  they  did  not  compete, 
and  that  the  competitive  business  was  a 
comparatively  small  part  of  the  sum  total 
of  all  traffic,  state  and  interstate,  carried 
over  them,  nevertheless  such  competing 
traffic  was  large  in  volume,  amounting  to 
many  millions  of  dollars.  Before  the  trans- 
fer of  the  stock,  this  traffic  was  the  sub- 
ject of  active  competition  between  these  sys- 
tems; but  by  reason  of  the  power  arising 
from  such  transfer  it  has  since  been  placed 
under  a  eommon  control.  It  was  by  no 
89]means  a  ^negligible  part,  but  a  large  and 
valuable  part,  of  interstate  commerce  which 
was  thus  directly  affected 

The  fact  that  the  Southern  Pacific  had  a 
road  of  its  own  from  the  Gulf  to  the  Pacific 
eoast  did  not  prevent  competition  for  this 
Tks  Union  Pacific  and  its  connec- 


tions were  engaged  in  the  same  carrying 
trade,  and  as  a  matter  of  fact  were  compet- 
ing for  that  trade  by  all  the  usual  means  sf 
competition  resorted  to  by  rival  railroad 
systems.  As  this  court  said,  speaking  by 
Mr.  Justice  Holmes,  in  Swift  k  Co.  v.  Unit- 
ed SUtes,  106  U.  6.  308,  49  L.  ed.  525,  26 
Sup.  Ct.  Rep.  276:  "Commerce  among  the 
states  is  not  a  technical  legal  conception, 
but  a  practical  one,  drawn  from  the  course 
of  business."  That  commerce,  as  conducted 
from  the  East  to  the  Pacific  coast,  was,  in 
a  substantial  part,  the  subject-matter  of 
rivalry  and  competition  between  these  two 
systems.  Since  the  stock  transfer  the  com- 
panies have  common  officers,  and  the  rival 
soliciting  agencies  have  been,  for  the  most 
part,  abandoned. 

It  is  contended  that  the  Union  Pacifle 
was  but  a  connecting  road  and  really  had 
no  line  to  San  Francisco,  but  was  depend- 
ent upon  the  Southern  Pacific  for  such  terms 
as  it  could  make  over  the  old  Central  Pacific 
line  from  Ogden  to  San  Francisco.  The 
facts  disclose,  as  we  have  already  said,  that 
the  Union  Pacific  had  a  line  to  Portland 
by  way  of  the  Oregon  Short  Line  and  the 
Oregon  Railroad  &  Navigation  Company, 
and  thence  to  San  Francisco  by  steamboat 
connection  It  may  be  admitted  that  this 
was  a  much  longer  route  than  by  way  of 
the  Ogden  connection,  and  that,  as  a  prac- 
tical matter,  nearly  all  of  the  freight  in- 
tended for  San  Francisco  and  nearby  points 
went  over  the  Ogden  soute;  nevertheless, 
the  Portland  route  was  a  factor  in  rate  mak- 
ing to  the  coast,  and  the  testimony  shows 
that  the  Union  Pacific  and  the  Southern 
Pacific,  up  to  the  time  of  the  sale  of  the 
stock,  had  been  working  for  many  years 
under  a  satisfactory  arrangement  as  to 
rates.  It  is  going  too  far  to  say  that  the 
Union  Pacific  was  entirely  at  the  *mercy[90 
of  the  Southern  Pacific  in  making  rates  for 
freight  by  way  of  the  Ogden  connection,  be- 
cause the  latter  company  controlled  the  old 
Central  Pacific  line  to  San  Francisco.  It 
certainly  would  have  been  very  detrimental 
to  the  Southern  Pacific  to  have  declined  an 
arrangement  for  the  carriage  of  freight  re- 
ceived from  the  Union  Pacific  and  its  con- 
nections for  transportation  to  California  by 
way  of  the  Ogden  route.  The  traffic  man- 
ager of  the  Southern  Pacific  testified  that 
the  division  of  the  through  rate  from  Oma- 
ha to  San  Francisco  has  been  the  same  since 
1870;  that  he  thought  it  unfair  to  the  South- 
em  Pacific,  but  that  it  was  the  best  that 
could  be  obtained  at  the  time.  One  of  the 
reasons  for  the  Central  Pacific  leasing  its 
lines  to  the  Southern  Pacific,  as  set  forth 
in  the  lease,  was  that  the  Union  Paeifie 
had  secured  control  of  the  Oregon  Short 
Line,  and  thereby  obtained  an  outlet  to  th« 
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Pacific,  other  than  oyer  the  Central  Pacific, 
"aad  thut  in  that  respect  placed  itself  in 
oppotitioD  to  the  interests  of  the  Central 
Paeiilc,"  and  that  it  was  "not  only  to  the 
beat  interests  of,  but  absolutely  necessary  | 
that,  the  Central  Pacific  Railroad  Company, 
in  order  to  maintain  itself  against  these  di- 
versions (of  the  Union  Pacific  and  others), 
should  be  operated  in  connection  with  a 
friendly  through  line  to  the  waters  of  the 
Atlantic." 

Nor  do  we  think  it  can  be  justly  said 
that,  because  of  the  connection  with  the 
Rio  Grande  road  at  Ogden,  the  Southern 
Pacific  was  in  position  to  discriminate  at 
will  against  the  Union  Pacific  in  such  wise 
as  to  greatly  impair  the  latter  road's  carry- 
ing trade  upon  eastbound  freight.  In  this 
connection  it  is  said  that  since  the  consoli- 
dation, notwithstanding  the  former  pub- 
lished rates  are  maintained,  the  favoring 
attitude  of  the  Southern  Pacific  to  the 
Union  Pacific  practically  destroyed  the  car- 
rying trade  from  Ogden  to  the  East  for  the 
Kio  Grande  system,  and  necessitated  the 
construction  by  the  latter  road  of  a  new 
connection  for  California  points,  and  that 
91}  *8uch  would  have  been  the  fate  of  the 
Union  Pacific  upon  disagreement  as  to  rates 
with  the  Southern  Pacific.  In  reference  to 
this  point  we  think  it  is  pertinent  to  consider 
the  acts  of  Congress  known  as  the  Pacific 
Railroad  acts.  These  acts  required  the  two 
roads,  the  Central  Pacific  and  Union  Pacific, 
to  be  "operated  and  used  for  all  purposes 
of  communication,  travel,  and  transporta- 
tion, so  far  as  the  public  and  government 
are  concerned,  as  one  connected,  continu- 
ous line"  (12  SUt.  at  L.  489,  495,  act  of 
July  1,  1862,  §  12,  chap.  120),  and  in  such 
operation  and  use  "to  afford  and  secure  to 
each  equal  advantages  and  facilities  as  to 
rates,  time,  and  transportation,  without  any 
discrimination  of  any  kind  in  favor  of  the 
road  or  business  of  any  or  either  of  said 
companies  or  adverse  to  the  road  or  busi- 
ness of  any  or  either  of  the  others.  .  .  ." 
(31  Stat,  at  L.  356,  362,  act  of  July  2, 
1864,  S  16,  chap.  216).  They  also  author- 
iaed  the  consolidation  of  the  roads.  These 
acts,  it  is  said,  are  only  intended  to  secure 
the  permanent  physical  connection  of  the 
roads,  and  to  provide  for  equal  accommoda- 
tions upon  the  basis  of  independent  carriage, 
and  outline  no  method  by  which  the  two 
roads  can  be  compelled  to  make  a  joint 
through  rate,  and  that  at  the  time  of  the 
stock  transfer  there  was  no  such  provision 
in  the  interstate  commerce  acts.  Therefore, 
it  is  said  that  the  Union  Pacific,  no  less 
than  the  Rio  Grande,  would  have  been 
practically  at  the  mercy  of  the  Southern 
Pacific  in  the  favorable  or  unfavorable . 
treatment  whieb  mieht  have  been  recorded ' 


to  it  in  the  matter  of  through  business  to 
be  transported  eastwardly.  The  purpose  of 
Congress  to  secure  one  permanent  road  to 
the  coast,  so  far  as  physical  continuity  is 
concerned,  is  apparent;  but  we  do  not  think 
the  acts  stop  with  that  requirement.  It  is 
provided  that  facilities  as  to  rates,  time, 
and  transportation  shall  be  without  any 
discrimination  of  any  kind  in  favor  of 
either  of  said  companies,  or  adverse  to  the 
road  or  business  of  any  or  either  of  the 
others;  and  the  purpose  of  Congress  *to[92 
secure  a  continuous  line  of  road,  operating 
from  the  Missouri  river  to  the  Pacific  coast 
as  one  road,  is  further  emphasized  in  the 
act  of  Congress  of  June  20,  1874  (18  Stat, 
at  L.  Ill,  chap.  331,  U.  S.  Comp.  Stat.  1901, 
p  3577),  making  it  an  offense  for  any  offi- 
cer or  agent  of  the  companies  authorized  to 
construct  the  roads,  or  engaged  in  the  op- 
eration thereof,  to  refuse  to  operate  and  use 
the  same  for  all  purposes  of  communica- 
tion, travel,  and  transportation,  so  far  as 
the  public  and  government  are  concerned,  as 
one  continuous  line,  and  making  it  a  mis- 
demeanor to  refuse,  in  such  operation  and 
use,  to  afford  and  secure  to  each  of  said 
roads  equal  advantages  and  facilities  as  to 
rates,  time,  and  transportation,  without  any 
discrimination  of  any  kind  in  favor  of  or 
adverse  to  any  or  either  of  said  companies. 
Such  practices  of  systematic  and  precon- 
certed discrimination  as  are  said  to  have 
destroyed  the  Rio  Grande's  carrying  trade 
as  a  connection  for  the  East  for  business  at 
Ogden  would  have  violated  the  statute  as 
discriminations  adverse  to  the  Union  Pacif- 
ic, and  be  equally  violative  of  the  letter 
and  spirit  of  the  acts  of  Congress  Cer- 
tainly such  discriminations  could  be  re- 
strained by  the  courts  (Union  P.  R.  Co.  v. 
Chicago,  R.  I.  k  P.  R.  Co.  163  U.  S.  564, 
603,  604,  41  L.  ed.  265,  279,  16  Sup.  Ct.  Rep. 
1173),  and  might  possibly  have  resulted  in 
a  forfeiture  of  all  rights  under  the  acts 
of  Congress  The  obligation  to  keep  faith 
with  the  government  continued,  as  did  the 
legislative  power  of  Congress  concerning 
these  roads,  notwithstanding  changed  forms 
of  ownership  and  organization.  Union  P.  R. 
Co.  V.  Mason  City,  &  Ft.  D.  R.  Co.  199  U.  8. 
160,  50  L.  ed.  134,  26  Sup.  Ct.  Rep.  19 

It  is  further  contended  that  the  real  pur- 
pose in  acquiring  the  stock  was  not  to  ob- 
tain the  control  of  the  Southern  Pacific  as 
a  system,  but  to  secure  the  California  con- 
nection via  Ogden,  and  to  avoid  the  situa- 
tion which  has  been  termed  the  "bottling 
up"  of  the  Union  Pacific  at  that  point. 
That  process,  we  have  undertaken  to  show, 
might  have  been  detrimental  to  the  South- 
ern Pacific  business  *in  California,  aa  \t{%Z 
is  apparent  that  much  ol  \1  ^om\^  hoX.  V%:<9% 
gone  over  tha  "Buniei**  Toute  ol\.\i%^>i>i^<«ti 
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Pacific  It  may  be  oonoeded,  ms  ii  undoubi- 
tdly  the  fact,  that  the  conneetion  at  Ogden 
was  a  valuable  one.  the  one  practically  and 
largely,  if  not  ezcluelTely,  uaed  in  the  trans- 
portation  of  freight  to  and  from  the  state 
of  California;  but  this  case  is  not  to  be  de- 
cided upon  the  theory  that  only  so  much  of 
the  Southern  Pacific  system  as  operates  be- 
tween Ogden  and  San  Francisco  has  been 
acquired.  Conceding  for  this  purpose  that 
it  might  have  been  legitimate,  had  it  been 
practicable,  to  acquire  the  California  con- 
nection at  Ogden  over  the  old  Central  Pacif- 
ic line,  we  must  consider  what  was  in  fact 
done;  and  that  was  the  purchase  of  the 
controlling  interest  in  the  entire  Southern 
Pacific  system,  consisting  of  ocean  and  riv- 
er lines  with  a  mileage  of  about  3,500  miles, 
and  railroad  lines  aggregating  over  8,000 
miles,  together  forming  a  transportation 
system  from  New  York  and  other  Atlantic 
ports  to  San  Francisco  and  Portland  and 
other  Pacific  Coast  points,  with  various 
branches  and  connections,  besides  a  steam- 
ship line  from  San  Francisco  to  Panama 
and  from  San  Francisco  to  the  Orient,  and 
a  half  interest  in  another  line  between  the 
two  latter  points.  The  purchase  may  be 
judged  by  what  it  in  fact  accomplished,  and 
the  natural  and  probable  consequences  of 
that  which  was  done.  Because  it  would 
have  been  lawful  to  gain,  by  purchase  or  oth- 
erwise, an  entrance  into  Californis  over  the 
old  Central  Pacific,  does  not  render  it  legal 
to  acquire  the  entire  system,  largely  en- 
gaged in  interstate  commerce  in  competi- 
tion with  the  purchasing  road. 

In  determining  the  validity  of  this  com- 
bination, we  have  a  right  to  look  also  to  the 
intent  and  purpose  of  those  who  conducted 
the  transactions  from  which  it  arose,  and 
to  the  objects  had  in  view.  (Swift  &  Co.  v. 
United  SUtes,  196  U.  S.  396,  49  L  ed.  624, 
25  Sup.  Ct.  Rep.  276;  United  States  v. 
Terminal  R.  Asso.  224  U.  S.  383,  395,  56  L. 
ed.  810,  813,  32  Sup.  Ct.  Rep.  507.)  It  ap- 
pears that  at  the  time  the  Union  Pacific 
9 4] was  *about  to  raise  the  means  to  effect 
the  Southern  Pacific  stock  purchase  it  au- 
thorised the  issuance  of  $100,000,000  of 
bonds  "for  the  purpose  of  meeting  present 
and  future  financial  requirements  of  the  com- 
pany," provision  being  made  for  the  use 
of  the  proceeds  from  $40,000,000  of  this 
amount  in  the  purchase  of  the  Southern 
Pacific  stock,  with  no  designation  whatever 
as  to  the  purpose  to  which  the  balance, 
$60,000,000,  should  be  applied.  It  is  said 
that  the  remaiding  $60,000,000  were  in- 
tended to  be  used  in  the  acquisition  of  a 
part  interest  in  the  railroad  system  of  the 
Chicago,  Burlington,  &  Quincy  Railway 
Compuiky,  in  view  of  the  imminent  proba- 
blli'iy  of  the  purebmae  of  tbAt  ay§tem  by  the 


Northern  Pacifie  Railway  Company  aad  tlw 
Great  Northern  Railway  Compaqj*  As  % 
matter  of  fact,  the  Northern  Paeifle  aad 
Great  Northern  having  each  soenrad  a 
half  interest  in  the  Burlington,  tha  UnioB 
Pacifie  did  acquire  a  large  amount  of  the 
Northern  Pacific  stock  with  this  $60,000,000. 
The  failure  to  secure  control  of  the  Northern 
Pacific  by  acquiring  a  majority  of  its  oom- 
mon  stock  resulted  in  the  formation  of  the 
Northern  Securities  Company,  teraiinating 
in  the  litigation  of  the  Northern  Seeurities 
Case  and  the  judgment  of  this  court,  re- 
ported in  193  U.  &  197,  48  L.  ed  679,  84 
Sup.  Ct.  Rep.  436.  When  thai  oombiDa- 
tion  was  declared  illegal,  the  Union  Padfle 
interests  imdertook  to  compel  a  retora  of 
the  Northern  Pacific  stock  which  they  had 
turned  over  to  the  Northern  Securities 
Company,  and  opposed  a  distribution 
among  the  stockholders  of  the  latter  eons- 
pany  of  the  stock  of  the  Northern  Pacifls 
Company  and  the  Great  Northern  Company, 
whidi  had  been  put  into  the  eombinatimi. 
Thai  attempt  was  dealt  with  in  Harrimaa  t. 
Northern  SecuriUes  Co.  197  U.  a  244,  49 
L  ed.  739,  26  Sup.  Ct  Rep.  493,  and  of  the 
effect  of  the  return  of  the  Northern  Pacific 
stock  to  the  Union  Pacifie  interests  instead 
of  the  distribution  of  the  stock  and  assets 
of  the  Northern  Securities  Company  among 
its  stockholders,  this  court  said  (p.  297): 

*"It  is  clear  enough  that  the  delivery[t5 
to  complainants  of  a  majority  of  the  total 
Northern  Pacific  stock,  and  a  ratable  dis- 
tribution of  the  remaining  assets  to  tlie 
other  Securities  stockholders,  would  not 
only  be  in  itself  inequitable,  but  would 
directly  contravene  the  object  of  the  Sher- 
man law  and  the  purposes  of  the  govern- 
ment suit. 

"The  Northern  Pacific  system,  taken  ik 
connection  with  the  Burlington  system,  is 
competitive  with  the  Union  Paeifie  system, 
and  it  seems  obivious  to  us,  the  entire 
record  considered,  that  the  deem  sought  by 
complainants  would  tend  to  smother  that 
competition." 

In  view  of  the  testimony,  we  think  the 
evident  purpose  of  issuing  the  $100,000,000 
of  bonds  was  to  acquire  a  fund  to  be  used 
for  the  acquisition  of  the  stock  of  the 
Southern  Pacific,  a  great  competitive  system, 
and  also  of  the  stocks  of  other  eompeting 
roads. 

After  acquiring  the  Southern  Pacific 
stock,  Mr.  Harriman,  who  dominated  la 
the  affairs  of  the  Union  Pacific,  beeame 
president  and  chairman  of  the  ezeeutive 
committee  of  the  Southern  Paeifie  Com- 
pany, with  the  same  ample  power  which  he 
had  in  like  positions  in  the  Union  Paeifie 
Company  and  the  companies  owned  and 
controlled   by   it.     These  facts  eaanot  Im 
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lost  tight  of  in  determining  the  objeet  and 
•eope  of  the  tranaaction  in  queation,  which 
reaulted,  aa  we  have  taid,  in  that  unified 
oontrol  whieh  haa  in  ita  power  the  tuppres- 
lion  of  competition. 

But  it  ia  aaid  that  no  tuch  control  wai 
in  fact  oMaiaed;  that  at  no  time  did  the 
Union  Paoifie  acquire  a  majority  of  the 
atock  of  the  Sonthem  Pacific,  and  that  at 
first  it  acquired  but  thirty-MTon  and  a 
fraetkm  per  oent»  which  waa  afterwards 
aomewhat  inereaaed  and  dimininthed  until 
about  46  per  cent  of  the  stock  is  now  held. 
In  any  ereaty  this  stock  did  prove  sufficient 
to  obtain  the  control  of  the  Southern 
Paeifle.  It  may  be  true  that  in  small  cor- 
poratioiia  the  holding  of  less  than  a  ma- 
jority of  the  stock  would  not  amount  to 
control,  but  the  testimony  in  this  caae  ia 
t€]  *ample  to  show  that,  distributed  aa  the 
atodc  ia  among  many  stockholders,  a  com- 
pact, united  ownership  of  46  per  cent  is 
ample  to  control  the  operations  of  the  cor- 
poration. This  is  frankly  admitted  in  the 
teatimony  of  Mr.  Harriman,  the  prime  mover 
In  the  purchase  of  the  Southern  Pacific  It 
waa  purehased,  he  declared,  for  the  purpose 
of  getting  a  dominating  interest  in  the 
Sonj^bem  Pacific  Company,  and,  he  added, 
the  UiiioB  Pacific  did  thua  acquire  such 
iataieat. 

Baachtng  the  conclusion  that  the  Union 
Pnelfie  thua  obtained  the  control  of  a  com- 
peting railroad  system  and  thereby  effected 
a  eombination  in  reatraint  of  trade,  within 
the  meaning  of  the  Sherman  act,  the  ques- 
tloB  remaina,  What  should  be  the  relief  in 
Boah  eirenmatancesf  The  remedies  provided 
Ib  the  statute,  generally  speaking,  were  said 
bj  thia  eonrt  in  the  Standard  Oil  Case, 
supra,  to  be  twofold  in  character  (p.  78) : 

''Ist  To  forbid  the  doing  in  the  future 
of  aeta  like  those  which  we  have  found  to 
havs  been  done  in  the  past  which  would 
ba  Tiolative  of  the  statute.  2d  The  exer- 
tion of  such  measure  of  relief  as  will 
offeetually  dissolve  the  combination  found 
to  eodat  la  violation  of  the  statute,  and  thus 
Bsutraliae  the  extension  and  continually 
sparatiBg  force  which  the  possession  of  the 
power  unlawfully  obtained  has  brought  and 
win  eontiBue  to  bring  about." 

Ib  applying  this  general  rule  of  relief 
W9  BiBst  deal  with  cMh  caae  aa  we  find  it; 
aad  in  the  preaent  one  the  object  to  be  at- 
tained ia  to  reatrain  the  operation  of  and 
•ffeetBaDy  terminate  the  combination 
created  by  the  transfer  of  the  stock  to  the 
Union  Pacific  Company.  In  that  view  the 
decree  to  be  entered  in  the  district  court 
shall  provide  an  injunction  against  the 
fiffit  to  vote  this  stock  while  in  the  owner- 
ship or  control  of  the  Union  Pacific  Com- 
paay,  or  aay  eorporatioB  cwoed  bj  it,  or 


while  held  by  any  corporation  or  person  for 
the  Union  Pacific  Company,  and  forbid  any 
transfer  or  disposition  thereof  in  such  wise 
as  *to  continue  ita  control,  and  shall[t7 
provide  an  injunction  against  the  payment 
of  dividends  upon  such  stock  while  thus  held, 
except  to  a  receiver  to  be  appointed  by  the 
diatrict  court  to  collect  and  hold  such  divi- 
dends until  disposed  of  by  the  decree  of  the 
court. 

As  the  court  below  dismissed  the  gov- 
ernment's bill,  it  waa  unnecessary  there  to 
consider  the  disposition  of  the  shares  of 
stock  acquired  by  the  Union  Pacific  Com- 
pany, which  acquisition,  we  hold,  consti- 
tuted an  unlawful  combination  in  violation 
of  the  anti-trust  act.  In  order  to  effectually 
conclude  the  operating  force  of  the  combi- 
nation, such  disposition  shall  be  made  sub- 
ject to  the  approval  and  decree  of  the  dia- 
trict court,  and  any  plan  for  the  disposition 
of  this  stock  must  be  such  as  to  effectually 
dissolve  the  unlawful  combination  thus  cre- 
ated. The  court  shall  proceed,  upon  the 
presentation  of  any  plan,  to  hear  the  gov- 
ernment and  defendants,  and  may  bring  in 
any  additional  parties  whose  presence  may 
be  necessary  to  a  final  disposition  of  the 
stock  in  conformity  to  the  views  herein 
expressed. 

As  to  the  suggestion  made  at  the  oral 
argument  by  the  Attorney  General,  m 
response  to  a  query  from  the  court  as  to 
the  nature  of  the  decree,  that  one  might 
be  entered  which,  while  destroying  the  un- 
lawful combination  in  so  far  aa  the  Union 
Pacific  secured  control  of  the  competing  line 
of  road  extending  from  New  Orleans  and 
Galveaton  to  San  Francisco  and  Portland, 
would  permit  the  Union  Pacific  to  retain 
the  Central  Pacific  connection  from  Ogden 
to  San  Francisco,  and  thereby  to  control 
that  line  to  the  coast,  thus  effecting  such 
a  continuity  of  the  Union  Pacific  and  Cen- 
tral Pacific  from  the  Missouri  river  to  San 
Francisco  as  waa  contemplated  by  the  acts 
of  Congress  under  whieh  they  were  con- 
structed, it  should  be  said  that  aothiag 
herein  shall  be  eonsidered  aa  preventing 
the  government  or  any  party  in  interest,  if 
so  desiring,  from  presenting  to  the  district 
court  a  plan  for  accomplishing  Hhis  re-[t8 
suit,  or  as  preventing  it  from  adopting  and 
giving  effect  to  any  such  plan  so  presented. 

Any  plan  or  plans  shall  be  presented  to 
the  district  court  within  three  months  from 
the  receipt  of  the  mandate  of  this  court; 
failing  which,  or,  upon  the  rejection  by  the 
court  of  plans  submitted  within  such  time, 
the  court  shall  proceed  by  receivership  and 
sale,  if  necessary,  to  dispose  of  such  stock 
in  such  wise  as  to  dissolve  such  unlawful 
combination. 
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decree,  which  is  a  general  one,  dismiBiing 
the  bill.  So  far  as  concerns  the  attempt 
to  acquire  the  Northern  Pacific  stock  and 
the  stock  of  the  Atchison,  Topeka,  &  Santa 
Fe  Railway  Company,  afterwards  aban- 
doned,  and  a  certain  interest  in  the  San 
Pedro,  Los  Angeles,  k  Salt  Lake  Railroad 
Company,  and  other  features  of  the  case 
which  were  dealt  with  and  disposed  of  by 
the  decree  and  opinion  of  the  court  below, 
it  is  sufficient,  without  going  into  these 
matters  in  detail,  to  say  that  as  to  them 
we  find  no  reason  to  disturb  the  action  of 
the  court  below,  but  for  the  reasons  stated 
the  decree  should  be  reversed,  and  one  en- 
tered  in  conformity  to  the  views  herein 
expressed,  so  far  as  concerns  the  acquisition 
of  the  Southern  Pacific  stock. 

Reversed  in  part,  the  District  Court  to 
retain  its  jurisdiction  to  see  that  the  decree 
above  outlined  is  made  effectual. 

Mr.  Justice  Van  Devanter  took  no  part 
in  the  hearing  or  determination  of  this  case. 


99]  •LOUISIANA     NAVIGATION     COM- 
PANY,  Limited,   Plff.   in  Err., 

V. 

OYSTER  COMMISSION  OF  LOUISIANA 

et  al. 

(See  8.  C.  Reporter's  ed.  99-102.) 

Error  to  state  court  —  final  Judgment. 

1.  A  judgment  of  the  highest  court  of  a 
state,  which  reversed  a  judgment  below, 
dismissing  a  petition  because  it  stated  no 
cause  of  action,  and  remanded  the  cause  for 
further  proceedings,  is  not  final  for  the 
purpose  of  a  writ  of  error  from  the  Fed- 
eral Supreme  Court. 

(For  other  cases,  see  Appeal  and  Error,  296- 
313.  in   Digest  Sup.   Ct   1908.] 

Error  to  state  court —  final  Judgment. 

2.  The  finality  of  the  judgment  of  the 
highest  court  of  a  state  is  to  be  tested  by 
the  form  of  the  judgment,  and  the  Federal 
Supreme  Court  cannot,  for  the  purpose  of 
determining  whether  its  reviewing  power 
exists,  resort  to  the  state  law  for  the  pur 
pose  of  converting  a  judgment  not  on  its 
face  final  into  one  final  in  character. 

[For  other  cases,  see  Appesl  and  Error,  246- 
318,   in   Digest   Sup.   Ct.   1908.1 

Error  to  state  court  —  scope  of  review. 

3.  The  rule  which  excludes  the  right  to 
review  questions  arising  in  a  cause  depend- 
ing in  a  state  court  until  a  final  judgment 
is  rendered  by  such  court  involves  as  a 
necessary  correlative  the  power  and  the 
duty  in  the  Federal  Supreme  Court,  when 
a  final  judgment  in  form  is  rendered  and 
the  cause  is  brought  there  for  review,  to 
consider  and  pass  upon  all  the  Federal 
controversies  in  the  cause,  irrespective  of 
how  far  it  may  be  that  by  the  state  law 

sircA  qaetticoM  wwe  oondoded  during  the 


litij^tion,  and  before  a  final  judgment  sua- 
ceptible  of  review  was  rendered. 
[For  other  cases,  see  Appeal  and  Error,  2070- 
2256,  in  Diffest  Sup.  Ct.  1908.] 

[No.  40.] 

Argued  November  6,  1912.    Decided  Decem- 
ber 2,  1912. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Louisiana  to  review  a  judgment 
which  reversed  a  judgment  of  the  Civil  Dis- 
trict Court  for  the  Parish  of  Orleans,  in 
that  state,  dismissing  a  petition  because  it 
stated  no  cause  of  action,  and  remanded 
the  cause  for  further  proceedings.  Dis- 
missed for  want  of  final  judgment. 

See  same  case  below,  126  La.  740,  61  So. 
706. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Thomas  Gllmore  and  Edward 
N.  Pugh  argued  the  cause,  and,  with  Mr. 
J.  C.  Gilmore,  filed  a  brief  for  plaintiff  in 
error: 

The  judgment  below  was  a  final  one. 

Keystone  Manganese  h  Iron  Co.  v.  Martin, 
132  U.  S.  91,  33  L.  ed.  276,  10  Sup.  Ct.  Rep. 
32;  Cary  v.  Richardson,  36  La.  Ann.  608; 
Hunstock  V.  Hunstock,  43  La.  Ann.  376,  8 
So.  922;  State  ex  rel.  Ikerd  v.  Eighth  Dist. 
Judge,  36  La.  Ann.  213;  Wheeling  &  B. 
Bridge  Co.  v.  Wheeling  Bridge  Co.  138  U.  S. 
290,  34  L.  ed.  968,  11  Sup.  Ct.  Rep.  301; 
1  Rose,  Code  Fed.  Proc.  p.  210,  |  38;  Tippe- 
canoe County  V.  Lucas,  93  U.  S.  113,  23  L.  ed. 
824;  Forgay  v.  Conrad,  6  How.  204,  12  L. 
ed.  405;  Winthrop  Iron  Co.  v.  Meeker,  109 
U.  S.  180,  27  L.  ed.  898,  3  Sup.  Ct  Rep.  Ill; 
Union  Mut.  L.  Ins.  Co.  v.  Kirchoff,  160  U. 
S.  378,  40  L.  ed.  463,  16  Sup.  C^  Rep.  318; 
Lodge  V.  Twell,  135  U.  S.  232,  34  L.  ed.  153, 
10  Sup.  Ct.  Rep.  746;  McGJourkey  v.  Toledo 
&  0.  R.  Co.  146  U.  S.  645,  36  L.  ed.  1083,  13 
Sup.  Ct.  Rep.  170;  Houston  v.  Moore,  3 
Wheat  433,  4  L.  ed.  428;  Davis  v.  Crouch, 
94  U.  S.  617,  24  L.  ed.  282. 

The  finality  vt\  non  of  the  judgment  ap- 
pealed from  is  to  be  settled  and  determined 
by  the  effect  given  to  it  under  the  law  of 
Louisiana  and  the  established  procedure 
thereunder,  as  laid  down  and  expounded  by 
the  supreme  court  of  Louisiana. 

Wheeling  &  B.  Bridge  Co.  v.  Wheeling 
Bridge  Co.  138  U.  S.  290,  34  L.  ed.  968,  11 
Sup.  Ct  Rep.  301 ;  Southern  R.  Co.  v.  Postal 
Teleg.  Co.  179  U.  S.  643,  46  L.  ed.  366,  21 
Sup.  Ct  Rep.  249. 

The  test  of  the  finality  of  a  judgment  ia 
whether  or  not  the  matters  decided  can  be 
again  raised  or  questioned.  Applying  this 
test  to  the  judgment  rendered  by  tiie  supreme 
court  of  Louisiana,  it  is  self-evident  that,  as 
to  the  issues  dismissed  by  the  lower  court 

%%%  U.  8. 


Ifll.  LOtnSIAHA  HAV.  CO.  t.  OTSTBR  COUHISSION.  IW 

•ad  ftfllrmed  b;  the  supreni«  court,  pUin-  834, 12  Sup.  Ct.  Rep.  876;  CincinuAti  Street 

tiff  cu   never,   in  i.nj  afaspe,  manner,   o)  R.  Co.  t.  Soell,  179  U.  S.  39S,  46  L.  ed  S48, 

farm,  dupute  the  correetneH  of  that  judg  21   Sup.  Ct.  Bep.  205. 

laent.     Those   iuues   hmve   pasBed    into  tb<         A  writ  of  error  will  not  iuue  to  i,  jud{- 

domain  of  ru  judicata,  and  are  forever  fore  ment  of  the  highest  court  of  a  state,  remand- 

elosed  and  ended.     This  queatiott  has,  how  ing  a  suit  to  an  inferior  court  for  a  new 

•rer,  been  passed  on  and  decided  by  the  in  trial,  or  for  other  proceedings  in  equity, 
preme  court  of  Louisiana,  and  the  principli         Johnson  v.  Keith,  IIT  U.  S.  199,  29  L.  cd. 

laid  down  that  the  fact  that  only  part  ol  BS8,  6  Sup.  Ct.  Rep.  669;  Winn  v.  Jackson, 

the  demand   is  dismiBsed   does  not  prevent  12  Wheat.  135,  6  L.  ed.  677;   Idayberry  v, 

th*  plaintiff  appealing  from  the  judgment  a<  Thompson,  G  How.  121,   12  L.  ed.  78;   Uol- 

dismisaed  in  part.  combe  v.  HcKusiek,  20  How.  55S,  16  L.  ed. 

SUta  ex  rel.  Ikerd  v.  Eighth  Diet.  Judge  1020;  Zeller  v.  Switzer,  Bl  U,  8.  4S7,  23  L. 

35  La.  Aim.  213.  ed.  360;  Baker  v.  White,  92  U.  S.  ITS,  S3  L. 

-T,.  ^    .„,: ,    ,.  t u,    D_«.  ed.  480;  Davie  v.  Crouch,  94  U.  S.  614,  24 

The  eonrt  declined  to  hear  Mr,  Rninn  '       n—iii.        tj  L.     i-in  n   a   iht 

O.  PiMMnt,  Attorney  General  of  Lou*  il '■*- L" '  ^"l*! '"  '^A     '■      «Y"  ^        ' 

iana,   who    BUd   a  brief   lor    the  Conserve  ^2  L.  ed.  895,  9  Sup    Ct.  Re^  683;   Bro^ 

,-  _   n .  ..  „  V.  Baxter     Brown  v.  Marion)  146  U.  S,  619, 

•?h-^?™nt  nf  th.   .,.n™„  ™„t  «  ^^  ^  *■»■  ""6,  13  Sup.  Ct  Hcp.  260,  Union 

Ino    ludjnnent  oI   the    supreme   court   O:  „   ,    ,    ,        „  ./     i   »    ,.,.  .11.    „«. 

Louiaiaia,  «,ught  to  be  reviewed  herein,  i.  ""J.  L.  I"»-  Co    '    K.rehoff.  160  U.  S.  37*. 

not  a   flnll    judgment.     The   defendants  ir  ".^,«'-  «1. JB  Sup.  CL  Rep.  318. 
the  eivll  duiriTt   court   filed  exceptions  ol         *  ''«'"  "J'"''  ^  I*^  '"T".""!.'? ^'!l 

no  cause  of  action,   which   were   sustained  P«rt  overruled   a  demurrer,  but  wh.cb   did 

and  an   appeal   was   taken  to  the  suprem,  ""t  <'"»""'  t*"  ?«"»'<»'■  "*'•«"  "«*  a'"'' 

court  of  Louisiana,  and  that  court,  on  ap  "^  ""^  ^.^T'^'V?  ^^^^-       =      v 

peal,    reversed   the  judgment,   and   decreed  J"f^ J^H^'^.^l'^'^,  ^'   ';.\""'''^ 

^t  the  judgment  apl^e^  from  be  set  1«^  ^'f-  ??«.  «  L-  «!■  ««.  «  Sup.  Ct. 

.aide,  and  thatTucu«  be  remanded  to  the  ^V'  ^"■' ,^%  *T  «,'■   ^       "^  ' 

dirtrict  court,  to  be  there  proceeded  with  in  Hoj-  IM,  12  L.  «d.  381. 
Mwrdance  with  the  views  expressed  in  thi.        ^^'"    *    "^^    ■^'"'*    pcrmrtted    th. 

opinion,  the  cosU  of  appeal  to  be  paid  by  "■""dmcnt  of  a  pleading  after  a  demurrer 

defendant,  and  those  of  the  dUtrict  court  U  '■■'1  '»"'  "'"'■ined,  it  was  held  that  a  judg. 

await    the    final    judgment."      Henoe,    thii  ment  of  »  "tste  court  sustaining  a  demurrer 

court  will  not  review  the  judgment  of  tht  to  ■  petition  was  not  s  final  judgment  until 

•uprcme  court  of  Louisiana  under  theae  con-  't    appeared   that   the   plaintiff's    right    to 

ditions.  amend  bad  been  abandooed  or  taken  away. 

Haaeltinc  v.  Central  Bank,  183  U.  S.  130,        Clark  v.  Eanaaa  City.  178  U.  8.  114,  44 

46  L.  ed.  117,  22  Sup.  Ct  Rep.  49;  Schlossei  L.  ed.  392,  20  Sup.  Ct  Rep.  284;  Clark  t. 

V.  Hemphill.  198  U.  S.  173,  4S  L.  ed.  1000,  Kansas  Qty,  172  U.  S.  334,  43  L.  ed.  467,  19 

28  Sup.  Ct.  Rep.  654;  Hiuauri  &  K.  I.  R.  Co.  Sup.  Ct  Rep.  207. 
r.  OUtbe,  222  U.  S.  186,  56  L.  ed.  166,  3! 
Sup.  Ot  Rep.  46.  Ur.   Chief  Justice   Wbltc   delivered  th# 

The   court  declined   to   hear   Mr.   John  op'ow"  «'  the  court; 
Dymond.  Jr.,  who  filed  a  brief  for  E.  C.       The  Bupreme  court  of  LouisUna  in  this 

Joullian   Canning  Company  and   Dunbara,  cm*  reviewed  the  judgment  of  n  trial  court 

Lopea.  ft  DukaU  Company.  which  dismissed  the  petition  of  the  plain- 
tiff because    it  stated   no  cause   of   action. 

Hr.  Walter  Quion,  former  Attorney  Oen-  The    plaintiff    in    error    bera   was    plaintiff 

era!  of  Louisiana,  and  Hr.  John  C.  Wickliffe  in  the  trial  court  and  appellant  in  the  oourt 

filed  a  brief  tor  the  Oyster  Commission  of  below.     The  suit  was   based  00   an  alleged 

Louisiana:  right  to  recover  damages  for  slander  of  the 

A  judgment  which  orders  a  new  trial,  or  title  of  plaintiff  to  described  lands.    Under 

any  further  proceedings,  cannot  be  thus  re-  the  law  of   Louisiana,  for   the   purpose   of 

viewed.  passing  upon  the  exception  of  no  cause  of 

Houston  V.  Moore,  1  Wheat  433,  4  L.  ed.  action,   the  ease   in  substance  became  one 

428;   Parcels  v.  Johnson,  20  Wall.  853,  22  petitory  in    iU  character.— that  is,  one  U> 

L.  ed.  410;   Rankin  v.  Tennessee,  11   Wall,  try  title  to  land.     Treating  the  action  aa 

S80,  20  L.  ed.  175;  McComb  v.  Knox  County,  of  that  nature,  Um  court  below  elaborately 

■1  U.  S.  1,  23  L.  ed.  ISS;  Bostwick  v.  Brink-  reviewed  the  averments  of  the  petition,  and 

srhoS.  106  U.  S.  3,  27  L.  ed.  73,  1  Sup.  Ct.  expressed  the  opinion  that  in  some  respecta 

Rap.  16;   Oibbons  v.  Ogden,  6  Wheat.  448,  a  cause  of  action  was  stated, — that  is,  that 

S    L.    ad.    302;    Meagher    t.    Minneaota  there  was  all^ation  ot  l\t\e  u  t»  «ov»  iA 

Ibeaber  Mfg.  Co.  146  V.  8.  808,  it  L.  td.  Om  Innd.  and  that  tti«T«  iiu  im  WCM  iN 
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leged  to  other  of  the  land  involved.     The 
oourt  concluded  aa  follows: 

''We  think,  therefore,  that  plaintiff  should 
be  again  afforded  an  opportunity  to  amend 
its  petition  ...  by  setting  forth  spe- 
eifically  the  particular  places  or  portions 
ol  its  property  upon  which  the  alleged 
trespass  has  been  committed,  together  with 
the  time  and  manner  of  the  trespass." 

The  judgment  was  as  follows: 

"It  is  therefore  ordered,  adjudged,  and 
decreed  that  the  judgment  appealed  from 
be  set  aside,  and  that  this  case  be  remanded 
to  the  district  court,  to  be  there  proceeded 
with  in  accordance  with  the  views  expressed 
in  this  opinion  ..."  [125  La.  755,  756, 
51  So.  706.] 

Upon  the  theory  that  Federal  questions 
101]were  involved  *within  the  cognizance  of 
this  court,  this  writ  of  error  to  the  judgment 
thus  rendered  was  sued  out.  But  as  the 
Judgment  of  the  court  below  on  its  face 
is  not  a  final  one,  it  follows  that  a  motion 
to  dismiss  must  prevail.  Haseltinc  v.  Cen- 
tral Nat.  Bank,  183  U.  S.  130,  40  L.  ed. 
117,  22  Sup.  Ct.  Rep.  49 ;  Schlosser  v.  Hemp- 
hill, 198  U.  S.  173,  49  L.  ed.  1001,  26  Sup. 
Ct.  Rep.  654;  Missouri  &  K.  I.  R.  Co.  v. 
Olathe,  222  U.  S.  185,  56  L.  ed.  165,  32 
Sup.  Ct  Rep.  46. 

The  contention,  however,  is  that  the  judg- 
ment below  is  final  for  the  purpose  of 
review  by  this  court,  because,  when  the 
opinion  of  the  supreme  court  of  Louisiana 
is  carefully  weighed,  it  will  be  found  that 
that  court  practically  finally  disposed  ad- 
versely to  the  title  of  the  plaintiff  of  the 
substantial  part  of  the  lands  involved  in 
the  suit,  and  hence  that  the  court,  in  re- 
manding the  cause  for  further  proceedings, 
did  so  only  as  to  other  lands.  But  con- 
ceding this  to  be  true,  it  does  not  justify 
the  claim  based  on  it.  In  the  first  place,  it 
is  settled  that  this  court  may  not  be  called 
upon  to  review  by  piecemeal  the  action  of 
a  state  court  which  otherwise  would  be 
within  its  jurisdiction,  and  in  the  second 
place,  the  rule  established  by  the  author- 
ities to  which  we  have  referred  is  that,  on 
the  question  of  finality,  the  form  of  the 
judgment  is  controlling,  and  hence  that  this 
court  cannot,  for  the  purpose  of  determin- 
ing whether  its  reviewing  power  exists, 
be  called  upon  to  disregard  the  form  of  the 
judgment  in  order  to  ascertain  whether  a 
judgment  which  is  in  form  not  final  might, 
by  applying  the  state  law,  be  treated  as 
final  in  character.  Indeed,  it  has  been 
pointed  out  that  the  confusion  and  contra- 
diction which  inevitably  arose  from  resort- 
ing to  the  state  law  for  the  purpose  of  con- 
verting a  judgment  not  on  its  face  final 
into  one  final  in  character  was  the  dominat- 
f'nj!'  reason  leading  to  the  establishment  of  , 


the  principle  that  the  form  of  the  judgmeoi 
was  controlling  for  the  purpose  ol  ascertain- 
ing its  finality.  Norfolk  k  S.  Tump.  Co.  v. 
Virginia,  225  U.  S.  264,  268,  56  L.  ed.  108^ 
1085,  32  Sup.  Ct.  Rep.  828. 

The  suggestion  that  the  right  to  review 
by  this  court  will  be  lost  if  it  does  not  disre- 
gard the  form  of  the  judgment,  *and[101 
review  the  action  of  the  court  below  eon- 
oeming  the  title  to  land  as  to  whieh  the 
court  below  expressed  opinions'  whioh*  as 
the  law  of  the  case,  will  hereafter  be  bind- 
ing upon  it  and  upon  other  courts  of  the 
state  of  Louisiana,  is  without  merit.  We 
say  this  because  the  contention  is  but  illus- 
trative of  the  misconception  which  the  argn- 
ment  involves,  which  we  have  already  point- 
ed out.  The  rule  whi6h  excludes  the  right 
to  review  questions  arising  in  a  eause  de- 
pending in  a  state  court  until  a  final  Judg- 
ment is  rendered  by  such  court  involves 
as  a  necessary  correlative  the  power  and 
the  duty  of  this  court  when  a  final  Judg- 
ment in  form  is  rendered  and  the  eause  is 
brought  here  for  review,  to  consider  and 
pass  upon  all  the  Federal  controversies  In 
the  cause,  irrespective  of  how  far  it  may 
be  that  by  the  state  law  such  questions 
were  concluded  during  the  litigation,  and 
before  a  final  judgment  susceptible  of  re- 
view here  was  rendered.  Chesapeake  ft  O. 
R.  Co.  V.  McCabe,  213  U.  S.  207,  214,  ffS 
L.  ed.  765,  768,  20  Sup.  Ct  Rep.  480. 

Of  course,  for  the  purpose  of  disposing 
of  the  motion  to  dismiss  upon  the  ground 
of  the  want  of  finality  of  the  judgment,  we 
have  taken  it  for  granted,  for  the  sake  of 
the  argument,  that  the  case  otherwise  in- 
volved Federal  questions  within  oar  power 
to  review. 

Dismissed  for  want  of  jurisdiotioa. 


B.  B.  DEMINO,  Deming-Gould  OompanTf 
and  Pacifie  American  Fisheries,  Plffs.  ui 
Err., 

V. 

CARLISLE  PACKING  COMPANY. 

(See  S.  a  Reporter's  ed.  102-110.) 

Error  to  state  court  —  frlToloas  Federal 
question  —  removal  of  cansee. 
1.  The  asserted  right  to  remove  to  a  Fed- 
eral court  for  an  alleged  fraudulent  joinder 
of  parties  defendant  an  action  for  a  breach 
of  contract,  in  which  a  resident  citizen 
was  made  a  joint  defendant  with  two  non- 
resident corporations,  and  in  which  there 
was  a  joint  answer  by  the  defendants,  such 

Note. — As  to  error  to  state  eourt  where 
removal  to  Federal  eourt  was  sought— see 
note  to  Williams  v.  First  Nat  Bank,  54 
U  ed.  U.  S.  625. 

IM  U.  S. 


liis. 


DBiaNO  T.  CARLISLE  PACKINO  00. 


■■Ttfcm  proceeding  upon  the  aisamptioii 
that  if  the  erideneelii  toe  case  wae  proper!  j 
weighed  and  the  Iwal  principlee  applicable 
were  eorreetlj  applied,  the  indiTidnal  de- 
fendant eonld  not  be  held  personaUy  liable 
en  the  eontraet^  ii  too  unsubstantial  and 
frhroloaa  to  eerfe  aa  the  baaii  of  a  writ  of 
frem  the  Fedeval  Supreme  Court  to 


£Fer  ether  caeea,  aee  Appeal  and  Brror,  1110- 
11S7.  In  DIceet  8np.  Ct  1908.] 

Brror  to  stnte  oourt  —  proeeoutlon  for 

delay. 

t.  The  eonelusion  that  a  writ  of  error 
from  the  Federal  Supreme  Court  to  a  state 
oourt  has  been  proeeeuted  for  delay  is  the 
neeessarr  inference  from  an  order  of  dis- 
missal because  of  the  unsubstantial  and 
friTolous  character  of  the  only  asserted 
Federal  qoestioiL 
(For  ether  eaae%  see  Appeal  and  Brror,  VII. 

i.  t,  In  DUwt  Sup.  oTlSOS.] 

Brror  to  atnto  oourt  —  dismissal  — -  dam- 
ages for  delay. 

S.  The  power  to  award  damagea  for  de- 
Uy  which  U.  S.  Her.  SUt.  §1010,  U.  S. 
Comp.  Stat  1901,  p.  716,  confers  in  cases 
'Vhere,  upon  a  writ  of  error,  judgment  is 
aiBrmed  in  the  Supreme  Courts"  gives  the 
authority  to  exert  taat  power  where  in  form 
there  is  no  judgment  of  affirmance,  but  only 
aa  order  lor  the  dismissal  of  a  writ  of  er- 
ror to  a  state  court  because  of  the  unsub- 
stantial and  frlTolous  character  of  the  as- 
serted Federal  right. 

(For  ether  cssie,  see  Appeal  and  Brror,  IX. 
b.  U  DIfeetSop.  Ct  1908.] 

[Na  611.] 

Sabiaitted  Norember  4,  1912.    Decided  De- 
cember 2,  1912. 

IN  KRROR  to  the  Supreme  Court  of  the 
State  of  Washington  to  review  a  judg- 
■lent  which  affirmed  a  judgment  of  the 
Superior  Court  for  the  County  of  Whatcom, 
ia  that  state,  in  faTor  of  plaintiff  in  an  ac- 
tion for  a  breach  of  contract.  Dismissed 
for  want  d  jurisdiction,  with  damages  for 
deUy. 

See  same  case  below,  02  Wash.  466,  114 
Pac.  172. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  A.  Kerr  submitted  the  cause 
fdr  plaintiff  in  error.  Mr.  B.  S.  McCord 
was  OB  the  brief: 

Deming  was  fraudulently  and  wrongfully 
■lade  a  party  to  the  case  without  cause  and 
without  right,  and  for  the  fraudulent  pur- 
pose of  d^riiing  the  Federal  court  of  juris- 
dietioB. 

Weaker  ▼.  National  Enameling  A  Stamp- 
ii«  Co.  204  U.  a  176,  61  L.  ed.  430,  27  Sup. 
Ct  Bep.  184,  9  Ann.  Caa.  767. 

Regardless  of  whether  the  opinion  in  ex- 
press language  eraded  the  decision  of  the 
Federal  question,  the  judgment  in  effect  did 
pass  npoa  the  question,  and  denied  the  right  i 


of  the  petitioners  to  haye  the  ease  remoredi 
and  denied  them  the  right  granted  to  them 
by  the  act  of  Congress. 

The  mere  fact  that  a  joint  answer  is  filed 
is  not  an  admission  of  joint  liability. 

Hayden  t.  Nott,  9  Conn.  807;  SI  Cye.  188  ( 
Livesay  v.  first  Nat  Bank,  80  Colo.  620,  • 
L.R.A.(NJ3.)  698,  118  Am.  St.  Rep.  120,  88 
Pac.  102. 

Messrs.  Aldls  B.  Browne  and  Oharleo 
W.  Dorr  submitted  the  cause  for  defend- 
ant in  error.  Messrs.  S.  M.  Bruce  and 
Hiram  E.  Hadley  were  on  the  brief: 

The  decision  of  a  state  court  that  a  Fedf 
eral  right  has  been  waived  does  not,  under 
the  settled  practice  of  this  court,  raiss  a 
Federal  question,  for  the  simple  reason  thai 
such  a  decision  does  not  inyoWe  the  denial 
of  a  Federal  right,  but  admits  the  existence 
of  the  Federal  right,  which,  however,  be- 
cause of  the  action  or  inaction  of  a  party,  is 
held  to  have  been  lost,  and  for  the  further 
reason  that  such  a  holding  is  based  upon  a 
finding  of  fact,  and  not  of  law.  Whether 
the  decision  of  the  state  court  to  the  effect 
that  there  has  been  a  waiver  of  the  Federal 
right  claimed  is  well  founded  or  not  makes 
no  difference,  and  creates  no  Federal  ques- 
tion reviewable  in  this  court. 

Beaupre  v.  Noyes,  138  U.  S.  397,  401,  84 
L.  ed.  991,  992,  11  Sup.  Ct.  Rep.  290;  Eustis 
V.  Bolles,  150  U.  S.  361,  369,  370,  37  L.  ed. 
1111,  1113,  14  Sup.  Ct  Rep.  131;  Rutland 
R.  Co.  V.  Central  Vermont  R.  Co.  169  U.  S. 
030,  640,  40  L.  ed.  284,  289,  10  Sup.  Ct 
Rep.  113;  Oillis  v.  Stinchfield,  159  U.  S. 
068,  660,  40  L.  ed.  295,  296,  10  Sup.  Ct 
Rep.  131 ;  Seneca  Nation  v.  Christy,  102  U. 
S.  283,  289,  40  L.  ed.  970,  972,  10  Sup.  Ct 
Rep.  828;  Pierce  v.  Somerset  R.  Co.  171  U. 
S.  641,  648,  650,  43  L.  ed.  310,  319,  320,  19 
Sup.  Ct  Rep.  04;  Leonard  v.  Vicksburg,  S. 
A  P.  R.  Oo.  198  U.  S.  416,  422,  423,  49  L. 
ed.  1108,  1111,  26  Sup.  Ct  Rep.  750. 

Even  admitting  that  the  supreme  court  of 
Washington  denied  to  plaintiffs  in  error  a 
right  claimed  under  a  Federal  statute,  never- 
theless, inasmuch  as  the  record  clearly  shows 
that  plaintiffs  in  error  did  in  fact  waive 
whatever  right  to  remove  they  may  have 
had,  and  inasmuch  as  this  alone  is  suiBcieni 
to  sustain  the  decision  of  that  court,  there 
is  no  Federal  question  involved  in  the  case; 
for  it  is  well  settled  that  in  order  to  sus- 
tain the  jurisdiction  of  this  court,  it  must 
appear  that  the  decision  of  the  Federal 
question  claimed  to  be  involved  in  the  case 
was  necessary  to  the  determination  of  the 
cause. 

Mississippi  &  M.  R.  Co.  v.  Rock,  4  Wall, 
177  180,  181,  18  L.  ed.  381-888;  Murdock 
V.  Memphis,  20  Wall.  590,  OU,  «^!^,  \%  \i. 
ed*  428,  448,  444;   Johiiaoii  ^.  ^Vi^  V^*\ 
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U.  S.  300,  307,  309,  34  L.  ed.  683,  686,  687, 

II  Sup.  Ct.  Rep.  Ill;  Cook  County  v.  Calu- 
met &  C.  Canal  &  Dock  Co.  138  U.  S.  635, 
651,  34  L.  ed.  1110,  1116,  11  Sup.  Ct.  Rep. 
435;  Eustis  t.  Bolles,  150  U.  S.  361,  366, 
367,  37  L.  ed.  1111,  1112,  14  Sup.  Ct.  Rep. 
131. 

The  decision  of  the  court  that  Deming  waa 
a  real  party  to  the  contract  sued  on,  and 
in  negotiating  the  same  did  not  act  merely 
as  the  agent  of  the  other  plaintiffs  in  error, 
was  a  finding  of  law,  but  of  the  law  of  Wash- 
ington, the  lociu  oelebrdtionis  of  the  eon- 
tract,  and  involved  no  Federal  question.  Un- 
der these  circumstances  there  is  no  review- 
able question  in  the  case. 

Merced  Min.  Co.  v.  Boggs,  3  Wall.  304, 
310,  18  L.  ed.  245,  247;  Eilers  v.  Boatman, 

III  U.  S.  356,  28  L.  ed.  454,  4  Sup.  Ct.  Rep. 
432,  15  Mor.  Min.  Rep.  471;  Crary  v.  Dev- 
lin,  154  U.  S.  619,  23  L.  ed.  510,  14  Sup.  Ct. 
Rep.  1199;  Telluride  Power  Transmission 
Co.  T.  Rio  Grande  Western  R.  Co.  175  U.  S. 
639,  645-647,  44  L.  ed.  305,  308,  309,  20 
Sup.  Ct.  Rep.  245;  Telluride  Power  Trans- 
mission Co.  V.  Rio  Grande  Western  R.  Co. 
187  U.  S.  569,  579,  47  L.  ed.  307,  311,  23 
Sup.  Ct.  Rep.  178;  McMillen  ▼.  Ferrum 
Min.  Co.  197  U.  S.  343,  347,  49  L.  ed.  784, 
787,  26  Sup.  Ct  Rep.  533. 

Admitting,  for  purposes  of  argument,  that 
a  Federal  question  is  involved  in  the  ease, 
that  question  is  so  wholly  devoid  of  merit, 
and  has  been  so  explicitly  foreclosed  by  the 
decisions  of  this  court,  as  to  leave  no  room 
for  real  controversy  in  the  matter.  To  war- 
rant this  court  in  assuming  jurisdiction  of  a 
case,  the  Federal  question  asserted  to  be 
invoWed  therein  must  be  "a  real,  substan- 
tive question." 

Millingar  v.  Hartupee,  6  Wall.  268,  261, 18 
L.  ed.  829,  830 ;  New  Orleans  v.  New  Orleans 
Waterworks  Co.  142  U.  S.  79,  87,  35  L.  ed. 
943,  946,  12  Sup.  Ct.  Rep.  142;  St.  Joseph  & 
O.  I.  R.  Co.  V.  Steele,  167  U.  S.  659,  662,  42 
L.  ed.  316,  316,  17  Sup.  Ct.  Rep.  925;  Wilson 
V.  North  Carolina,  169  U.  S.  586,  695,  42  L. 
ed.  865,  871,  18  Sup.  Ct.  Rep.  435;  New  Or- 
leans Waterworks  Co.  v.  Louisiana,  185  U.  S. 
336,  344-346,  46  L.  ed.  936,  941,  942,  22  Sup. 
Ct.  Rep.  691;  Equitable  Life  Assur.  Soc.  v. 
Brown,  187  U.  S.  308,  311-315,  47  L.  ed.  190, 
192,  193,  23  Sup.  Ct.  Rep.  123;  Hamblin  v. 
Western  Land  Co.  147  U.  S.  531,  532,  37  L. 
ed.  267,  268, 13  Sup.  Ct.  Rep.  353. 

Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court: 

The  Carlisle  Packing  Company,  a  eorpora- 
ti<m  of  the  state  of  Washington,  sued  in  a 
court  of  that  state  Deming  and  the  two 
corporations  who,  with  him,  are  the  plain- 
tiffs in  error  on  this  record.  Deming  was  a 
citimen  juid  resident  of  tke  state  of  Washing- 


ton, and  the  corporations  were  *alleged[104 
to  be  citizens  of  states  other  than  Wash- 
ington. The  defendants  were  sued  jointly 
for  a  violation  by  them  of  a  contract  al» 
leged  to  have  been  jointly  made  for  tho 
purchase  of  salmon.  There  was  a  joint 
answer  by  the  defendants,  putting  at  issuo 
the  material  allegations  of  the  complaint. 
There  was  a  jury  trial.  When  the  Carlislo 
Company  rested,  motions  for  nonsuit  wero 
separately  made  on  behalf  of  each  of  tho 
defendants  and  were  overruled. 

After  the  defendants  had  offered  their 
proof  and  the  case  was  ripe  for  sub- 
mission, the  counsel  for  the  two  cor 
porate  defendants  presented  a  petitioi 
and  bond  for  the  removal  of  the  cause  tc 
the  proper  Federal  court,  and  asked  that 
the  bond  be  approved  and  further  proceed- 
ings be  stayed.  The  asserted  right  to  re- 
move proceeded  upon  the  assumption  that 
Deming  had  been  fraudulently  joined  as  a 
defendant  for  the  purpose  of  preventing  the 
two  nonresident  defendants  from  remov- 
ing the  case.  This  was  supported  by  the 
contention  that  the  proof  as  offered  left  no 
doubt  that  Deming  had  made  the  contract 
declared  on  merely  as  the  agent  of  the  two 
corporations,  and  was  therefore  nut  per- 
sonally bound.  In  denying  the  petition  to 
remove,  the  trial  judge  directed  attention 
to  the  fact  that  tiie  motion  made  at  tho 
close  of  the  plaintiff's  proof  for  a  nonsuit 
in  favor  of  Deming  had  been  denied  because 
the  court  was  of  opinion  that  there  was 
evidence  to  go  to  the  jury  on  the  question 
of  the  liability  of  that  defendant,  and 
further  observed  that  the  situation  in  this 
respect  had  not  been  altered  by  the  testi- 
mony introduced  for  the  defendants.  Tho 
cause*  was  submitted  to  the  jury  upon  in- 
structions which,  among  other  things,  left 
it  open  to  find  against  less  than  all  of  the 
defendants  if  the  jury  believed  that  tho 
contract  had  not  been  made  with  all.  There 
was  a  verdict  for  the  plaintiff  against  all 
the  defendants,  and  a  judgment  entered 
thereon  was  affirmed  by  the  supreme  court 
ofthesUte.  62  Wash.  455, 114  Pac.  172.  The 
appellate  court,  among  other  things  decided 
that  no  *error  had  been  committed  [105 
in  overruling  the  motions  for  nonsuit  and 
in  denying  the  petition  to  remove,  and  in 
substance  held  that  the  plaintiff  had  the 
right  to  join  Deming  as  a  party  defendant. 

The  prosecution  of  this  writ  of  error  ii 
based  upon  the  assumption  that  a  Federal 
question  was  involved  in  the  refusal  to 
grant  the  petition  for  removal.  In  view, 
however,  of  the  well -settled  and,  indeed, 
now  elementary  doctrine  that  although  a 
record  may  present  in  form  a  Federal  qiieo- 
tion,  a  motion  to  dismiss  will  be  alloiPodI 
where  it  plainly  appears  that  the  Fedaral 
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question  is  of  such  an  unsubstantial  char- 
acter aa  to  cause  it  to  be  devoid  of  all 
merit,  and  therefore  frivolous,  we  think 
it  is  our  duty  to  grant  a  motion  to  dismiss 
which  has  been  here  made.  We  reach  this 
conclusion  because  the  case  was  not  a  re- 
movable one  when  it  was  called  for  trial. 
Not  being  removable  before  trial,  the  plain- 
tiff had  the  right  to  have  the  issues  of  fact 
and  law  raised  determined  in  the  state  court 
which  had  jurisdiction  over  the  cause.  This 
power  could  not  be  destroyed  by  the  mere 
act  of  the  defendants,  or  one  of  them,  in 
asking  a  removal  based  upon  the  assump- 
tion that  if  the  evidence  in  the  case  was 
properly  weighed  and  the  legal  principles 
applicable  were  correctly  applied  there 
would  result  a  condition  from  which  a  right 
to  remove  would  arise.  On  its  face  the  as- 
sertion of  such  a  right  involved  two  proposi- 
tions, whose  unsubstantial  character  is 
made  manifest  by  their  mere  statement: 
(a)  That  the  state  court  had  jurisdiction 
over  the  cause,  but  had  no  right  to  exercise 
that  jurisdiction;  (b)  that  a  Federal  court 
could  endow  itself  with  jurisdiction  over  a 
cause  to  which  its  authority  did  not  extend 
by  disregarding  the  pleadings  and  wrong- 
fully assuming  the  right  to  revise  the  de- 
cision of  the  state  court  on  matters  of  an 
absolutely  non-Federal  character  which  that 
court  had  the  right  to  decide.  Nor  is  there 
force  in  the  suggestion  that  the  right  to 
remove  under  the  circumstances  stated  finds 
100]support  in  the  ruling  *in  Powers  v. 
Chesapeake  ft  0.  R.  Co.  169  U.  8.  92,  42 
L.  ed.  673,  18  Sup.  Ct.  Rep.  264,  since  in 
that  ease  a  separable  controversy  on  the 
face  of  the  record  arose  at  the  opening  of 
the  trial,  consequent  on  the  discontinuance 
by  the  plaintiff  of  his  action  as  against  the 
resident  defendant  whose  joinder  had,  up  to 
that  time,  made  the  action  nonremovable. 
The  difference  between  that  case,  and  the 
one  here  presented  is  apparent,  and,  at  the 
time  the  petition  for  removal  was  presented 
and  this  writ  of  error  was  sued  out,  had 
been  pointed  out  in  decisions  of  this  court. 
Whitcomb  v.  Smithson,  175  U.  S.  635,  44 
L.  ed.  303,  20  Sup.  Ct.  Rep.  248;  Alabama 
G.  8.  R.  Co.  V.  Thompson,  200  U.  S.  206,  217. 
60  L.  ed.  441,  447,  26  Sup.  Ct  Rep.  161, 
4  Ann.  Cas.  1147;  Illinois  C.  R.  Co.  v. 
Sheegog,  215  U.  S.  308,  54  L.  ed.  208,  30 
Sup.  Ct.  Rep.  101. 

Dismissing  the  writ  of  error,  as  we  shall 
therefore  do  for  the  reasons  stated,  it  re- 
mains to  consider  whether  we  should  grant 
a  prayer  for  damages  for  delay  which  has 
been  ^made.  That  the  unsubstantial  and 
frivolous  character  of  the  only  Federal 
question  relied  upon  of  necessity  embraces 
ttie  conclusion  that  the  writ  was  prosecuted 
for  delay  is,  in  our  opinion,  indubitable. 
37  Xb  ed. 


Does  the  power  to  award  damages  for  de- 
lay exist  where  a  writ  of  error  is  dismisicd 
i>ecause  of  the  unsubstantial  and  frivoloua 
character  of  the  asserted  Federal  right  and 
the  conclusive  inference  that  the  writ  was 
prosecuted  for  mere  delay,  which  arises 
from  sustaining  such  ground  for  dismissal? 
is  then  the  question.  That  the  comprehen- 
sive text  of  rule  23,  embracing,  as  it  does, 
"all  cases"  where  a  writ  of  error  shall  ap- 
pear to  have  been  sued  out  for  mere  delay, 
brings  this  case  within  its  purview,  is  obW- 
ous.  But  as  the  power  which  the  rule 
expresses  depends  upon  Rev.  Stat.  |  1010 
(U.  S.  Comp.  Stat.  1001,  p.  715),  we  must 
consider  the  subject  in  the  light  of  the 
statute.  The  power  conferred  is  to  impose 
damages  for  delay  in  cases  "where,  upon  a 
writ  of  error,  judgment  is  affirmed  in  the 
supreme  court.     ..." 

It  has  been  decided  that  where  there  was 
no  power  on  a  motion  to  dismiss,  to  consider 
whether  a  case  was  prosecuted  for  delay 
only,  that  a  prayer  for  dismissal  on  sudi 
Aground  could  not  be  allowed  and  dam-[  10 7 
ages  could  not  be  awarded.  Amory  v.  Amory, 
91  U.  S.  356,  23  L.  ed.  436.  But  the  mere 
statement  of  the  doctrine  demonstrates  thai 
it  rested  upon  the  obvious  proposition  that 
a  decree  would  not  be  made  to  embrace  sub- 
jects which  the  court  was  not  empowered  to 
consider  in  determining  whether  the  relief 
asked  for  should  be  awarded.  This  doctrine 
has  no  application  here,  since,  by  a  line 
of  cases  announced  subsequent  to  the  de- 
cision in  Amory  v.  Amory,  it  has  come  to  be 
settled  that  on  a  motion  to  dismiss,  it  is 
the  duty  of  the  court  to  consider  whether 
an  asserted  Federal  question  is  devoid  of 
merit  and  unsubstantial,  either  because  con- 
cluded by  previous  authority,  or  because 
of  its  absolutely  frivolous  nature,  and  if  it 
is  found  to  be  of  such  character,  to  allow 
a  motion  to  dismiss.  This  being  true,  as 
the  conclusion  that  a  writ  of  error  has  been 
prosecuted  for  delay  is  the  inevitable  re- 
sult of  a  finding  that  it  has  been  prosecut- 
ed upon  a  Federal  ground  which  is  unsub- 
stantial and  frivolous,  it  follows  that  the 
question  of  delay  is  involved  in  and  requires 
to  be  considered  in  passing  i*pon  a  motion 
to  dismiss  because  of  the  frivolous  char- 
acter of  the  Federal  question.  The  decisions 
of  this  court  also  leave  it  no  lon^^r  open 
to  discussion  that  where  it  is  found  that  a 
Federal  question  upon  which  a  writ  of  error 
is  based  is  unsubstantial  and  frivolous,  the 
duty  to  affirm  results. 

We  have,  then,  this  situation:  the  find- 
ing that  a  particular  ground — that  is,  the 
frivolity  of  the  Federal  question — exists  in- 
differently justifies  either  a  judgment  of 
affirmance  or  an  OTd^x  ol  ^\«nv\«a«\.  ^^"s^- 
nute  V.  Tradei,  13i  \3,  ^.  ^\^,  ^^  V.  ^.  ^« 


107-110 


SXTPREBiS  CX)URT  OF  THE  UNITED  STATES. 


Oat.  Ikuc» 


10  Sup.  Ct.  Rep.  67;  Richardton  t.  Louis- 
▼iUe  &  K.  R.  Ck>.  160  U.  &  128,  42  L.  ed. 
687,  18  Sup.  Ct.  Rep.  268;  Blythe  ▼.  Hinck- 
ley, 180  U.  S.  338,  45  L.  ed.  661,  21  Sup. 
Ct.  Rep.  390;  New  Orleans  Waterworki 
Co.  ▼.  Louieiana,  185  U.  S.  386,  346,  46 
L.  ed.  936,  941,  22  bup.  Ct  Rep.  691; 
Equitable  Life  Aseur.  Soc.  v.  Brown,  187 
U.  S.  308,  47  L.  ed.  190,  23  Sup.  Ct.  Rep. 
123.  The  want  of  subetuitial  difference  be- 
tween the  two,  aa  well  ai  the  rule  which 
ihould  determine  the  practice  to  be  fol- 
lowed in  awarding,  in  luch  a  caee,  one  or 
108]  *the  other,  either  affirmance  or  die- 
miasal,  wai  pointed  out  in  the  Equitable 
Case.  Thus,  the  court  said  ( 187  U.  S.  314) : 
''From  the  analysis  just  made,  it  results 
that  although  a  Federal  question  was  raised 
below  in  a  formal  manner,  that  question, 
when  examined  with  reference  to  the  ayer- 
ments  of  fact  upon  which  it  was  made  to 
depend,  is  one  which  his  been  so  explicitly 
decided  by  this  court  is  to  foreclose  further 
irgument  on  the  subject,  and  hence  to 
cause  the  Federal  question  relied  upon  to 
be  dcToid  of  any  substantial  foundation  or 
merit.  ...  It  is  likewise  ilso  appar- 
ent from  the  analysis  previously  made  that 
e^en  if  the  formal  raising  of  a  Federal  ques- 
tion was  alone  considered  on  the  motion 
to  dismiss,  and  therefore  the  unsubstantial 
nature  of  the  Federal  questions  for  the 
purposes  of  the  motion  to  dismiss  were  to 
be  put  out  of  yiew,  the  judgment  below 
would  have  to  be  affirmed.  This  follows, 
since  it  is  plain  that  as  the  substantiality 
of  the  claim  of  Federal  right  is  the  matter 
upon  which  the  merits  depend,  and  that 
claim  being  without  any  substantial  foun- 
dation, the  motion  to  affirm  would  have  to 
be  granted  under  the  rule  announced  in 
Cbanute  v.  Trader,  132  U.  S.  210,  33  L.  ed. 
846,  10  Sup.  Ct.  Rep.  67;  Richardson  v. 
Louisville  &  N.  R.  Co.  169  U.  S.  128,  42 
L.  ed.  687,  18  Sup.  Ct.  Rep.  268  and  Blythe 
▼.  Hinckley,  180  U.  S.  338,  45  L.  ed.  661, 
21  Sup.  Ct.  Rep.  390.  This  being  the  case, 
it  is  obvious  that  on  this  record  either  the 
motion  to  dismiss  must  be  allowed  or  the 
motion  to  affirm  granted,  and  that  the  al- 
lowance of  the  one  or  the  granting  of  the 
other  as  a  practical  question  will  have  the 
like  effect,  to  finally  dispose  of  this  contro- 
▼ersy.  .  .  .  As  this  is  a  case  governed 
by  the  principles  controlling  writs  of  error 
to  state  courts,  it  follows  that  the  Federal 
question  upon  which  the  jurisdiction  de- 
pends is  also  the  identical  question  upon 
which  the  merits  depend,  and  therefore  the 
unsubstantial  ity  of  the  Federal  question  for 
the  purpose  of  the  motion  to  dismiss  and 
its  unsubstantiality  for  the  purpose  of  the 
motion  to  affirm  are  one  and  the  same  thing, 
/  /0,  tbe  two  que§tio9B  are  therefore 


abeolutely  coterminous.  Hence,  *in[10f 
reason,  the  denial  of  one  of  the  motions, 
necessarily  involves  the  denial  of  the  other, 
and  hence,  also,  one  of  the  motions  cannot  be 
allowed  except  upon  a  ground  which  also 
would  justify  the  allowance  of  the  other." 

Stating  that  in  such  a  case  the  determina- 
tion whether  a  judgment  of  affirmance 
would  be  awarded  or  an  order  of  dismissal 
be  allowed  involved  nothing  whatever  of 
substanoe,  but  mere  form  of  statement,  as 
the  two  were  the  equivalent  one  of  the  other, 
it  was  observed  that  the  better  practice, 
where  the  question  was  not  inherently  Fed- 
eral, was  to  adopt  the  form  of  allowing  a 
motion  to  dismiss;  the  court,  on  the  su^ 
ject  of  the  inherently  Federal  question,  re- 
ferring to  Swafford  v.  Templeton,  186  U.  S. 
487,  493,  46  L.  ed.  1006,  1008,  22  Sup.  Ct 
Rep.  783. 

The  inquiry,  then,  narrows  itself  to  this: 
Does  the  power  to  award  the  damages  for 
delay  whieh  the  statute  confers  in  cases  of 
affirmance  give  the  authority  to  exert  the 
power  where,  in  form,  there  is  no  judgment 
of  affirmance,  but  only  an  order  of  dismiss- 
al T  To  say  that  the  duty  to  impose  the  stat- 
utory damage  in  such  a  case  did  not  exist 
would  require  us  to  hold  that  things  which 
were  one  and  the  same  must  be  held  to  be 
different,  and  that  the  statute  did  not  ex- 
tend to  and  include  that  which  in  substance 
it  embraced,  because,  by  adhering  blindly 
to  mere  form  of  words,  the  statute  might 
be  treated  as  not  extending  to  an  authority 
embraced  within  its  spirit  and  purpose. 
No  more  cogent  demonstration  of  the  truth 
of  this  view  could  be  g^ven  than  by  pointing 
out  that  if  the  proposition  were  not  true, 
it  would  follow  thit  in  no  case  could  this 
court,  without  operating  injustice,  grant 
a  motion  to  dismiss  because  of  the  frivolous 
and  unsubstantial  nature  of  the  alleged 
Federal  ground.  This  would  be  the  case, 
since,  if  greater  right  would  be  conferred 
by  affirming  on  such  ground,  the  duty  would 
arise  to  follow  that  practice  instead  of  the 
practice  of  dismissing.  Indeed,  the  subject 
is  further  aptly  illustrated  by  directing  at- 
tention to  the  fact  that  it  is  not  questioned 
that  the  power  here  obtains  *to  direct[110 
the  imposition  of  the  penalty  if  the  result 
of  our  conclusion  that  the  Federal  ground 
was  frivolous  be  followed  by  an  affirmance 
instead  of  an  order  of  dismissal.  Because 
of  the  absolute  coincidence  between  a  dis- 
missal on  account  of  the  frivolous  and  un- 
substantial character  of  the  Federal  ques- 
tion relied  upon  and  an  affirmance  upon  the 
same  ground,  we  are  of  opinion  that  the 
statutory  authority  to  impose  the  penalty 
obtains  in  either  esse.  In  stating  the  rea? 
soaing  which  has  led  us  to  this  conclusioa 
we  have  not  been  unmindful  of,  although 
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we  bAT6  not  reviewed,  a  line  of  eases  con- 
ceming  the  nature  and  extent  of  the  power 
to  impose  coets  in  the  case  of  a  dismissal 
for  want  of  jurisdiction.  See  Citizens' 
Bank  t.  Cannon,  164  U.  8.  319,  323,  41  L. 
ed.  451,  453,  17  Sup.  Ct.  Rep.  89,  and  cases 
cited.  We  baye  not  deemed  it  necessary  to 
do  so  beeause  nothing  in  the  reasoning  of 
thoM  eases  tends  to  affect  the  substantial 
identity  which  exists  between  a  decree  of 
dismissal  and  one  of  affirmance  where  the 
ground  upon  which  one  is  placed  equally 
justifies  either  form  of  decree. 

In  oonsequenoe  of  the  eondueion  which 
w  have  reached  as  above  stated,  we  direct 
the  imposition  of  a  penalty,  in  sddition  to 
interest,  of  5  per  cent  on  the  amount  of 
the  judgment  recoTered  below  and  the  taxa- 
tion of  costs  as  upon  an  affirmance.  Writ 
•f  error  dismissed  with  damages,  ete. 


FIRST  NATIONAL  BANK  OF  PRINCE- 
TON, ILLINOIS,  et  al.,  Appts., 

V. 

CHARLES  B.  LITTLEFIELD,  Trustee,  etc. 

(See  a  0.  Reporter's  ed.  110-112.) 

Appeal  —  f0¥iew  of  facts  —  eoncurrent 
findings. 

The  eoncurrent  findings  of  the  two  lower 
eonrts  that  the  claimants  against  the  bank- 
rupt estate  of  a  firm  of  stockbrokers  hsd 
failed  to  trace  into  the  bands  of  the  receiver 
in  bankruptcy  any  of  the  proceeds  of  stock 
purchased  by  the  bankrupts  with  the  claim- 
ants' money,  and  wronfffully  converted  by 
the  bankrupts,  will  not  be  disturbed  by  the 
Federal  Supreme  Court  on  appeal,  where 
not  manifestly  erroneous. 
(For    other    cases,    see    Appeal    end    Brror, 

4081-4969.  in  Digest  Sup.  Ct.  1908.] 

[No.  572.] 

Submitted  November  4,  1912.    Decided  De- 
cember 2,   1912. 

APPEAL  from  the  United  Spates  Circuit 
Court  oi  Appeals  for  the  Second  Circuit 
to  review  a  dseree  which,  on  a  second  appeal, 
affirmed  a  decree  of  the  District  Court  for 
the  Southern  District  of  New  York,  disal- 
lowing claims  to  property  in  the  hands  of 
a  receiver  in  bankruptcy.    Affirmed. 

See  same  ease  below  on  first  appeal,  99 
C.^  C  A.  S45,  175  Fed.  769;  on  second  ap- 
peal, lis  C.  0.  A.  848,  198  Fed.  24. 

Mr.  Thomdike  Saunders  submitted 
the  cause  for  appellaata 

Mr.  Daniel  P.  Hays  submitted  the  cause 
for  appellee. 


Memorandum  opinion,  by  direction  of  the 
court,  by  Mr.  Chief  Justice  White: 

Albert  0.  Brown  and  others,  members 
of  a  firm  known  as  A.  O.  Brown  k  Company, 
stockbrokers  in  New  York  city,  were  adjudi- 
cated bankrupts.  The  National  Bank  of 
Princeton  and  four  other  claimants  peti- 
tioned to  have  the  receiver  in  bankruptcy 
return  certain  sums  of  money  to  which  they 
asserted  ownership,  because  tlie  amounts 
claimed  hsd  been  sent  to  the  firm  to  buy 
shsres  of  stock  for  account  of  the  claim- 
snts,  and  the  stock  had  never  been  delivered 
to  them.  The  special  master,  to  whom  the 
mstter  was  referred,  reported  in  favor  of 
the  claimants.  The  district  court,  however, 
disapproved  the  conclusion  of  the  master 
and  rejected  the  claims.  The  circuit  court 
of  appeals  reversed.  99  C.  C.  A.  845,  175 
Fed.  769.  It  was  held  that  as  the  stock 
bought  with  the  moneys  of  the  dsimants 
and  for  their  sccount  belonged  to  them, 
they  were  entitled  as  owners,  the  stock 
having  been  wrongfully  converted  by  the 
bankrupts,  to  take  out  of  the  bankrupt 
estate  so  much  of  the  avails  of  their  wrong- 
fully converted  stock  as  they  might  be  able 
to  trace  into  the  hands  of  the  receiver. 
Upon  amended  pleadings  a  further  hearing 
wss  had  before  the  special  master,  who 
reported  against  the  claimants  because  it 
wss  found  as  a  matter  of  fact  that  there 
wss  a  failure  to  trace  any  of  the  proceeds  of 
the  converted  *stock  into  the  hands  of  [112 
the  receiver.  The  report  of  the  msster  was 
confirmed  by  the  district  court  (189  Fed. 
432,  442),  end  the  action  of  that  court  was 
in  all  respects  affirmed  by  the  circuit  court 
of  appeals  (113  C.  C.  A.  348,  193  Fed.  24). 
This  appeal  was  then  taken,  and  the  claim 
of  the  Princeton  Bank  has  been  specially 
presented,  under  an  agreement  that  the  de- 
cision as  to  that  claim  will  govern  as  to  tbs 
others. 

All  the  contentions  relied  upon  in  various 
forms  simply  sssert  that  the  master  and 
the  two  courts  erred  in  their  appreciation 
of  the  facts.  But  the  burden  of  proof  was 
upon  the  claimant  to  establish  its  owner- 
ship of  the  fund, — a  burden  which  it  can- 
not in  reason  be  said  was  sustained  in  view 
of  the  concurrent  adverse  action  of  the 
master  and  the  courts  below.  Indeed,  as 
the  settled  rule  is  that  the  concurrent  ac- 
tion of  two  courts  upon  questions  of  fact 
will  not  be  disturbed  except  in  a  case  of 
manifest  error, — a  condition  which  we  are 
of  the  opinion  after  an  examination  of  the 
record  does  not  here  obtain, — it  follows 
that  the  judgment  below  mMal  \m  %Xk^  \^  Vk 
affirmed. 
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SUPREME  OOURT  OF  THE  UNITED  STATES. 


Oor.  TkBM, 


SELOVER,  BATES,  &  COMPANY,  Plff.  in 

Err., 

V. 

ELLA  T.  WALSH. 

(See  S.  C.  Reporter's  ed.  112-126.) 

Constitutional  law  —  dne  process  of 
law  ->  resrn  latins  cancelation  of  land 
contracts. 

1.  The  vendor  in  an  executory  eontract 
made  and  to  be  performed  within  the  state 
for  the  sale  of  land  in  another  state  is  not 
deprived  of  his  property  without  due  process 
of  law  bv  applying,  in  an  action  against 
him  for  his  refusal  to  perform,  the  provi- 
sion of  Minn.  Laws  189/,  chap.  223,  that  a 
vendor  in  a  contract  for  the  sale  of  land 
shall  have  no  right  to  cancel,  terminate, 
or  declare  a  forfeiture  of  the  contract  ex- 
cept upon  thirty  days'  written  notice  to 
the  vendee,  who  shall  have  that  time  in 
which  to  perform. 

[For  other  cases,  see  Constitutional  Law,  591* 
604,  870-876,  in   Diffest   Sup.   Ct   1908.] 

Conflict  of  laws  —  extraterritorial  oper- 
ation of  statute  -*  regulating  cancela- 
tion of  land  contract. 

2.  An  extraterritorial  effect  is  not  given 

to  the  provisions  of  Minn.  Laws  1897,  chap. 

223,  that  a  vendor  in  a  contract  for  tho 

sale  of  land  shall  have  no  right  to  cancel, 

terminate,  or  declare   a  forfeiture  of  the 

eontract  except  unon  thirty  days'  written 

notice  to  the  vendee,  who  shall  have  that 

time  in  which  to  perform,  by  applying  them 

to  an  action  by  tne  vendee  in  an  executory 

contract  made  and  to  be  performed  within 

the  state  for  the  sale  of  land  in  another 

state,  to  recover  damages  from  the  vendor 

for  bis  refusal  to  perform. 

(For  other  cases,  see  Conflict  of  Lews,  I.,  in 
Digest  Sup.  Ct.   1908.] 

Gonatitntional  law  —  equal  protection 

of  the  laws  ->  regulating  cancelation 

of  land  contract. 

3.  The  equal  protection  of  the  laws  is 
not  denied  to  the  vendor  in  an  executory 
eontract  made  and  to  be  performed  within 
the  state  for  the  sale  of  land  in  another 
state  by  applying,  in  an  action  against  him 
for  damages  for  his  refusal  to  perform,  the 
provisions  of  Minn.  Laws  1897,  chap.  223, 
that  a  vendor  in  a  eontract  for  the  sale  of 
land  shall  have  no  right  to  eanoel,  termi- 
nate, or  declare  a  forfeiture  of  the  con- 
tract except  upon  thirty  days'  written  no- 
tice to  the  vendee,  who  shall  have  that  time 
in  which  to  perform,  since  the  vendor  is  not 
treated  differently  from  any  other  seller  of 
land  in  his  situation. 

(For  other  esses,  sec  CoDititutional  Law, 
208-308,  in  Dicest  Sup.  Ct.  1908.] 

Brror  to  state  court  —  scope  of  roTiew 

->  questions  not  raised  below. 

4.  Federal   questions   not   raised   in   the 

Note. — Corporations  as  persons  entitled 
to  benefit  of  constitutional  guaranty  of 
equal  privileges  and  immunities — see  note 
to  BaooB  T.  State  Tax  Comrs.  60  LJLA. 


court  below  cannot  be  reviewed  in  the  Fed- 
eral Supreme  Court  on  writ  of  error  to  a 
state  court. 

[For    otber    cases,    see    Appeal    and    Error, 
2164-2174,  in   Diffest  Sup.  Ct.   1908.] 

Constitutional  law  »  privileges  and  im- 
munities »  corporations. 

5.  A  corporation  cannot  claim  the  pro- 
tection of  the  clause  of  U.  S.  Const.,  14th 
Amend.,  which  secures  the  privileges  and 
immunities  of  citizens  of  the  United  States 
against  abridgment  or  impairment  by  the 
laws  of  a  state. 
(For    other    cases,    see    Constitntiosal    Law, 

243-247,  in  Diffest  Sup.  Ct.   1908.] 

[No.  22.] 

Submitted  October  29,  1912.     Decided  De- 
cember 2,  1912. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Minnesota  to  review  a  Judg- 
ment which  affirmed  a  judgment  of  the 
District  Court  of  the  Fourth  Judicial  Dis- 
trict, awarding  damages  to  a  vendee  for  a 
breach  by  the  vendor  of  an  executory  eon- 
tract for  the  sale  of  land  in  another  state. 
Affirmed. 

See  same  case  below,  109  Minn.  136,  123 
N.  W.  291. 

The  facts  are  stated  in  the  opinion. 

Mr.  Arthur  W.  Selover  submitted  the 
cause  for  plaintiff  in  error: 

The  le9  loci  rei  aita  applies  to  all  matters 
with  reference  to  the  transfer  of  lands,  in- 
cluding contracts  for  the  purchase  and  sale 
thereof. 

Brine  v.  Hartford  F.  Ins.  Co.  96  U.  S.  627, 
24  L.  ed.  858;  Dicey,  Confl.  L.  573;  Story, 
Confl.  L.  p.  591,  §  424;  Re  Kellogg,  113  Fed. 
120;  Bendey  v.  Townsend,  109  U.  S.  665,  27 
L.  ed.  1065,  3  Sup.  Ct.  Rep.  482;  Orvis  v. 
Powell,  98  U.  S.  176,  25  L.  ed.  238;  Swift  v. 
Smith,  102  U.  S.  442,  26  L.  ed.  193;  Mason  v. 
Northwestern  Mut.  L.  Ins.  Co.  106  U.  S.  163, 
27  L.  ed.  129, 1  Sup.  Ct  Rep.  166;  Parker  v. 
Dacres,  130  U.  S.  43,  32  L.  ed.  848,  9  Sup. 
Ct.  Rep.  433;  Rorer,  Inter-State  Law,  pp. 
167,  190-207,  208,  |  11 ;  p.  209,  |  1;  Wat- 
kins  V.  Holman,  16  Pet.  26-57,  10  L.  ed.  874- 
886;  United  States  v.  Fox,  94  U.  S.  316-320, 
24  L.  ed.  192,  193;  Lyon  v.  Mcllvaine,  24 
Iowa,  9;  Bronson  v.  Kinzie,  1  How.  311-314. 
11  L.  ed.  143,  144;  Green  v.  Biddle,  8  Wheat 
75-84,  6  L.  ed.  565-568;  Tillotson  v. 
Prichard,  60  Vt  107,  6  Am.  St  Rep.  96,  14 
Atl.  302. 

Under  the  common  law,  parties  have  the 
right  to  eontract  as  they  will  respecting  time 
being  of  the  essence  of  such  a  contract,  and 
as  to  the  conditions  and  circumstances  under 
which  said  contract  shall  terminate;  and  the 
courts  will  respect  and  carry  out  such  stip- 
ulations to  the  letter. 

Cheney  v.  Libby,  134  U.  S.  68-77,  33  L.  ad. 
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818-823,  10  Sup.  Ct.  Rep.  498;  Mackey  ▼. 
Arnet,  81  Minn.  103,  16  N.  W.  541;  Schu- 
mann T.  Mark,  35  Minn.  379»  28  N.  W.  927 ; 
Dana  t.  St.  Paul  Invest.  Co.  42  Minn.  194, 
44  N.  W.  65;  Paget  t.  Park,  50  Minn.  186, 
62  N.  W.  632;  Joslyn  v.  Schwend,  85  Minn. 
130,  88  N.  W.  410;  Schwab  v.  Baremore,  95 
Minn.  295,  104  N.  W.  10;  Tingue  v.  Patch,  93 
Minn.  437,  101  N.  W.  792;  Chrisman  v. 
Miller,  21  111.  235 ;  Heckard  v.  Sayre,  34  111. 
142;  Apking  t.  Hoefer,  74  Neb.  325,  104  N. 
W.  177;  Iowa  R.  Land  Co.  t.  Mickel,  41 
[owa,  402;  St  Louis  Trust  Go.  t.  York,  81 
Mo.  App.  342;  Coughran  v.  Bigelow,  9  Utah, 
260,  34  Pae.  61;  Woodruff  ▼.  Semi>Tropic 
Land  k  Water  Co.  87  Cal.  276,  25  Pac.  354; 
Axford  T.  Thomas,  160  Pa.  8,  28  Atl.  443; 
Murphj  T.  Mclntyre,  152  Mich.  591,  116  N. 
W.  197 ;  Gilbert  t.  Union  P.  R.  Co.  79  Neb. 
160,  112  N.  W.  359. 

Any  attempt  on  the  part  of  the  state  of 
Minnesota  to  authorize  the  foreclosure  of 
such  a  contract  would  be,  if  effective  to  any 
degree  as  against  the  nonresident  vendee,  a 
taking  of  his  property  without  due  process 
of  law,  and  would  deny  him  the  equal  pro- 
tection of  the  laws. 

Pennoyer  t.  Neff,  95  U.  S.  714,  24  L.  ed. 
565. 

The  means  of  enforcement  of  a  contract 
is  the  breath  of  its  vital  existence,  and  is 
inseparable  from  the  right. 

Edwards  t.  Kearzey,  96  U.  S.  595,  24  L.  ed. 
793;  Fletcher  t.  Peck,  6  Cranch,  87,  3  L.  ed. 
162;  Green  t.  Biddle,  8  Wheat.  1,  5  L.  ed. 
547;  Sturges  ▼.  Crowinshield,  4  Wheat.  122, 
4  L.  ed.  529;  Ogden  v.  Saunders,  12  Wheat. 
213,  6  L.  ed.  606;  Bronson  v.  Kinzie,  1  How. 
311,  11  L.  ed.  143;  McCracken  v.  Hay  ward, 
2  How.  608,  11  L.  ed.  397 ;  Curran  t.  Arkan- 
sas, 15  How.  304,  14  L.  ed.  705 ;  Freeman  v. 
How«,  24  How.  450,  16  L.  ed.  749;  Von  Hoff- 
man T.  Quincy,  4  Wall.  535,  18  L.  ed.  403; 
Hawthorne  v.  Calef,  2  Wall  10,  17  L.  ed. 
776;  White  t.  Hart,  13  WalL  646,  20  L.  ed. 
685;  Gum  t.  Barry,  15  Wall.  610,  21  L.  ed. 
212;  Walker  v.  Whitehead,  16  Wall.  314,  21 
Lu  ed.  357. 

The  state  of  Minnesota  was  without  power 
to  authorize,  either  by  a  direct  action  in 
equity  or  by  substituted  service,  the  fore- 
closure of  such  a  contract  when  neither  the 
person  to  be  affected  nor  the  thing  itself 
was  at  any  time  within  the  territorial  juris- 
diction of  the  state. 

Bronson  v.  Kinzie,  1  How.  311,  11  L.  ed. 
143;  Watts  t.  Waddell,  6  Pet  389,  8  L.  ed. 
437;  KendaU  ▼.  United  SUtes,  12  Pet.  524, 
9  L.  ed.  1181;  Boswell  t.  Otis,  9  How.  336, 
IS  L.  ed.  164;  Harris  t.  Hardeman,  14  How. 
334,  14  L.  ed.  444;  Tennessee  v.  Sneed,  96 
U.  8.  60, 24  L.  ed.  610;  Allis  v.  Northwestern 
Milt  L.  Ins.  Co.  97  U.  S.  145,  24  L.  ed.  1008; 
Orris  t.  Powell,  98  U.  8.  176,  25  L.  ed.  288; 
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Schley  v.  Pullman's  Palace  Car  Co.  120  U.  8. 
575,  30  L.  ed.  789,  7  Sup.  Ct.  Rep.  730;  Lang- 
don  V.  Sherwood,  124  U.  S.  74-76,  31  L.  ed. 

344,  8  Sup.  Ct  Rep.  424;  Bacon  v.  North- 
western Mut  L.  Ins.  Co.  131  U.  S.  268,  33 
U  ed.  128,  9  Sup.  Ct  Rep.  787;  McGahey  t. 
Virginia,  135  U.  8.  662-694,  34  L.  ed.  304- 
314,  10  Sup.  Ct  Rep.  972;  Goldey  v.  Morn- 
ing News,  156  U.  S.  521,  39  L.  ed.  518,  16 
Sup.  Ct  Rep.  559;  Barnitz  v.  Beverly,  163 
U.  S.  127,  41  L.  ed.  99,  16  Sup.  Ct  Rep. 
1042;  De  Vaughn  v.  Hutchinson,  165  U.  8. 
570,  41  L.  ed.  829,  17  Sup.  Ct.  Rep.  461; 
Dull  V.  Blackman,  169  U.  S.  243-247,  42 
L.  ed.  733,  734,  18  Sup.  Ct  Rep.  333;  Cale- 
donian Coal  Ca  V.  Baker,  196  U.  8.  444,  49 
L.  ed.  545,  25  Sup.  Ct  Rep.  376;  Ex  parte 
Young,  209  U.  8.  123,  52  L.  ed.  714,  13 
L.R.A.(N.S.)  932,  28  Sup.  Ct  Rep.  441,  14 
Ann.  Cas.  764;  Fall  t.  Eastin,  215  U.  8.  1-8, 
54  L.  ed.  65-69,  30  Sup.  Ct.  Rep.  3,  17  Ann. 
Cas.  853;  Kuhn  v.  Fairmont  Coal  Co.  215 
U.  8.  349,  367,  369,  372,  54  L.  ed.  228,  237, 
238,  239,  30  Sup.  Ct  Rep.  140 ;  Benedict  t. 
St  Joseph  &  W.  R.  Co.  19  Fed.  176;  Singer 
Mfg.  Co.  V.  McCollock,  24  Fed.  669;  Union 
Mut  L.  Ins.  Co.  V.  Union  Mills  Plaster  Co. 
3  L.RJl.  90,  37  Fed.  292;  Central  Trust  Co. 
V.  Charlotte,  C.  &  A.  R.  Co.  65  Fed.  259; 
Southern  R.  Co.  v.  Bouknight,  30  L.RJk.  823, 
17  C.  C.  A.  181,  25  U.  8.  App.  415,  70  Fed. 
446;  Deck  v.  Whitman,  96  Fed.  874;  Nelson 
V.  Potter,  50  N.  J.  L.  326,  15  Atl.  376;  Lind- 
ley  V.  O'Reilly,  50  N.  J.  L.  643, 1  L.ItA.  79,  7 
AuL  St  Rep.  802,  15  Atl.  379;  Second  Ward 
Sav.  Bank  v.  Schranck,  97  Wis.  262,  39 
L.RA.  569,  73  N.  W.  31 ;  Griffin  v.  Griffin,  18 
N.  J.  £q.  107 ;  Jackson  ex  dem.  M'Crea  v.  Dun- 
lap,  1  Johns.  Caa.  114, 1  Am.  Dec.  100;  Jack- 
son ex  dem.  Lowell  v.  Parkhurst,  4  Wend. 
369;  Rockwell  t.  Hobby,  2  Sandf.  Ch.  9; 
Story,  Confi.  L.  754,  §  539;  Wharton,  Confl. 
L.  p.  64,  §1  288,  289;  Boswell  t.  Otis,  9  How. 
33&-^48,  13  L.  ed.  164-169;  United  States  v. 
Fox,  94  U.  8.  315-320,  24  L.  ed.  192,  193; 
Pennoyer  v.  Neff,  95  U.  8.  714,  24  L.  ed.  666; 
Freeman  t.  Alderson,  119  U.  8.  185-187,  30 
L.  ed.  372,  373,  7  Sup.  Ct.  Rep.  165;  Amdt 
V.  Griggs,  134  U.  8.  316-320,  33  L.  ed.  918, 
919,  10  Sup.  Ct  Rep.  557;  Dewey  v.  Des 
Moines,  173  U.  8.  193-204,  43  L.  ed.  665-668, 
19  Sup.  Ct  Rep.  379;  Overby  v.  Gordon,  177 
U.  8.  214-222,  44  L.  ed.  741-744,  20  Sup.  Ct 
Rep.  603;  Old  Wayne  Mut.  Life  Also.  ▼. 
McDonough,  204  U.  8.  8,  21-22,  51  L.  ed. 

345,  350,  351,  27  Sup.  Ct.  Rep.  236;  Eliot  t, 
McCormick,  144  Mass.  10,  10  N.  E.  705; 
Cooper  V.  Reynolds,  10  Wall.  308,  10  L.  ed. 
931;  Eastman  v.  Wadleigh,  65  Me.  251,  20 
Am.  Rep.  695 ;  Easterly  t.  Goodwin,  35  Conn. 
277. 

Strictly  speaking,  the  contract  was  not 
made  In  Minnesota,  and  t^e  YioV^u^^  o\  ^^ 
court  below  that  it  was  \t  aipAiii^  ^Sbft  fc«i^ 


8UPRSMS  COURT  OF  THB  UNITBD  STATES. 


Oof .  IkBif , 


weight  of  authority.  The  oontraet  became 
effeetire  upon  its  acceptance  and  signature 
by  the  yendee  in  North  Dakota. 

ELileen  t.  Kennedy,  00  Minn.  414,  97  N.  W. 
126;  Stoekham  t.  Stockham,  32  Md.  196; 
Milliken  v.  Pratt,  126  Mass.  374,  28  Am. 
Rep.  241;  Brauer  ▼.  Shaw,  168  Mass.  198, 

60  Am.  St.  Repi  887,  46  N.  E.  617 ;  Abbott  v. 
Shepard,  48  N.  H.  14;  Haas  ▼.  Myers,  111 
111.  421,  63  Am.  Rep.  634;  Crandall  v.  Willig, 
166  lU.  233,  46  N.  £.  765 ;  Patrick  v.  Bow- 
man, 149  U.  S.  411^24,  37  L.  ed.  790-796, 
13  Sup.  Ct.  Rep.  811,  866;  McCormick  Ear- 
^resting  Maeh.  Co.  v.  Richardson,  89  Iowa, 
626,  66  N.  W.  682;  Cooper  v.  Lansing  Wheel 
Co.  94  Mich.  272,  34  Am.  St.  Rep.  341,  64 
K.  W.  39;  John  A.  Tolman  Co.  ▼.  Reed,  116 
Mich.  71,  72  N.  W.  1104;  2  Kent,  Com.  47;  1 
Parson,  Contr.  475;  1  Story,  Contr.  490; 
Hilliard,  Sales,  |  20;  Benjamin,  Sales,  |  73; 
Baseom  v.  Zediker,  48  Neb.  380,  67  N.  W. 
148;  Gay  ▼.  Rainey,  89  IlL  221 ;  31  Am.  Rep. 
76;  Eliason  t.  Henshaw,  4  Wheat.  225,  4 
L.  ed.  666;  M'Intyre  ▼.  Parks,  3  Met.  207; 
Buchanan  t.  I>rovers'  Nat  Bank,  6  C.  C.  A. 
83,  6  U.  S.  App.  666,  65  Fed.  223;  Western 
Transp.  ft  Coal  Co.  v.  Kilderhouse,  87  N.  Y. 
430;  Wharton,  Confl.  L.  p.  886,  |§  421,  422; 
Emerson  Co.  ▼.  Proctor,  97  Me.  360,  54  Atl. 
849;  Northampton  Mut.  Live  Stock  Ins.  Co. 
r.  Tuttle,  40  N.  J.  L.  476;  Hill  ▼.  Chase,  143 
Mass.  129,  9  N.  E.  30;  Morehouse  v.  Terrill, 
111  111.  App.  460;  Bom  ▼.  Home  Ins.  Co. 
120  Iowa,  299,  94  N.  W.  849;  Lawson  T. 
Tripp,  34  Utah,  28,  95  Pac.  620;  Rickard  ▼. 
Taylor,  122  Fed.  931 ;  Galloway  ▼.  Standard 
F.  Ins.  Co.  46  W.  Va.  237,  31  S.  £.  969; 
Newlin  t.  PreTO,  90  111.  App.  615;  Central  of 
Georgia  R.  Ca  v.  Gortatowsky,  123  Ga.  366, 

61  S.  E.  469;  Waldron  ▼.  Ritchings,  9  Abb. 
Pr.  N.  S.  359;  Aultman,  M.  ft  Co.  ▼.  Holder, 
68  Fed.  467;  Perry  t.  Mt.  Hope  Iron  Co.  15 
R.  L  380,  2  Am.  St.  Rep.  902,  5  AtL  632; 
Cobb  T.  Dunlevi,  63  W.  Va.  398,  60  8.  E. 
384;  Ilrst  Nat  Bank  t.  Doeden,  21  S.  D. 
400,  113  N.  W.  81 ;  Bank  of  Yolo  ▼.  Sperry 
Flour  Co.  141  Cal.  314,  66  LJtA.  90,  74  Pac. 
866. 

Liberty  of  contract  is  subject  to  reasonable 
police  regulation  by  the  state,  but  only  with 
respect  to  a  subject-matter  over  which  it  has 
jurisdiction.  To  prohibit  the  making  of  a 
certain  kind  of  contract  respecting  the 
transfer  of  land  in  another  state  is  to  de- 
prive the  citisen  of  his  liberty  of  contract 

Mathews  v.  People,  202  111.  389,  63  L.R.A. 
78,  96  Am.  St  Rep.  241,  67  N.  E.  28; 
OiUespie  v.  People,  188  HI.  176,  62  L.R.A 
8t3,  8t  Am.  St  Rep.  176,  68  N.  B.  1007; 
Ritchie  v.  P^ple,  166  lU.  98,  29  L.RJL  79, 
4i  Am.  St  Rep.  816,  40  N.  E.  464 ;  Frorer  v. 
Pm^  141  IlL  172,  16  LuILA.  492,  31  N.  E. 
896;  State  v.  Julow,  129  Ma  163,  29  LJLA. 
M5Z,  MO  Am.  St  M^  443,  81  8.  W.  781; 


Cleveland  v.  Clements  Bros.  Constr.  Co.  67 
Ohio  St  197,  59  L.R.A.  776,  93  Am.  St  Rep. 
670,  66  N.  E.  885;  State  ez  rel.  McKell  v. 
Robins,  71  Ohio  St  290,  69  L.R.A  427,  78 
N.  E.  470,  2  Ann.  Cas.  485 ;  Kuhn  t.  Detroit, 
70  Mich.  534,  38  N.  W.  470;  Andrews  t. 
Beane,  15  R.  I.  451,  8  AtL  540;  Powers  v. 
Shepard,  1  Abb.  Pr.  N.  S.  129,  45  Barb.  624; 
Shaver  v.  Pennsylvania  Co.  71  Fed.  981; 
Lochner  v.  New  York,  198  U.  S.  46,  49  L.  ed. 
937,  25  Sup.  Ct  Rep.  539,  8  Ann.  Cas.  1133; 
Adair  v.  United  States,  208  U.  S.  161,  62  L. 
ed.  436,  28  Sup.  Ct  Rep.  277,  13  Ann.  Cas. 
764;  Allgeyer  v.  Louisiana,  165  U.  S.  678, 
41  L.  ed.  832, 17  Sup.  Ct.  Rep.  427. 

The  abolishment  of  all  remedy  is  objection- 
able to  the  Constitution,  in  that  it  deprives 
the  citizen  of  his  property  without  due  pro- 
cess of  law. 

Black,  Constitutional  Prohibitions,  %%  146- 
171;  Sutherland,  Stat  Constr.  pp.  1206, 
1208,  |§  5,  8;  Butz  v.  Muscatine,  8  WalL 
575,  19  L.  ed.  490. 

It  is  unthinkable  that  a  transfer  or  a  right 
to  transfer  immovable  property  should  be 
subject  to  regulations  at  the  same  time  by 
two  different  and  distinct  sovereignties.  In 
80  far  as  the  state  of  Minnesota  penalizes  its 
resident  owner  because  he  has  obeyed  the  law 
of  the  state  or  country  wherein  the  land  is 
situated, — the  law  which  he  must  be  subject 
to, — ^just  so  far  does  it  exceed  its  powers  and 
deny  to  its  citizen  the  equal  protection  of  the 
laws. 

Price  V.  Pennsylvania  R.  Co.  113  U.  S.  218, 
28  L.  ed.  980,  6  Sup.  Ct  Rep.  427;  Allen  v. 
St  Louis  Nat  Bank,  120  U.  S.  27,  30  L.  ed. 
573,  7  Sup.  Ct  Rep.  460 ;  Gulf,  C.  ft  S.  F.  R. 
Co.  V.  Ellis,  165  U.  S.  150,  41  L.  ed.  666,  17 
Sup.  Ct  Rep.  256;  Magoun  v.  Illinois  Trust 
ft  Sav.  Bank,  170  U.  S.  283,  42  L.  ed.  1037, 
18  Sup.  Ct.  Rep.  694;  Connolly  v.  Union 
Sewer  Pipe  Co.  184  U.  S.  644,  46  L.  ed.  683, 
22  Sup.  Ct  Rep.  431 ;  Massie  v.  Cessna,  239 
111.  352,  28  L.RA.(N.S.)  1108,  130  Am.  St 
Rep.  234,  88  N.  K  152;  Cincinnati  Street  R. 
Co.  V.  Snell,  193  U.  S.  30,  48  L.  ed.  604,  24 
Sup.  Ct  Rep.  319;  Ex  parte  Holhnan,  79 
S.  a  9,  21  LJLA.(N.S.)  242,  60  S.  E.  19,  14 
Ann.  Cas.  1105;  Ex  parte  Hawley,  22  S.  D. 
23,  16  L.R.A.(N.S.)  138,  116  N.  W.  98; 
American  De  Forest  Wireless  Teleg.  Co.  t. 
Superior  Court,  163  Cal.  633,  17  LJLA. 
(N.a)  1117,  126  Am.  St  Rep.  126,  96  Pae. 
15;  Re  Van  Home,  74  N.  J.  Bq.  600,  70  AtL 
986;  Greene  v.  State,  83  Neb.  84, 131  Am.  St 
Rep.  626,  119  N.  W.  6;  Lively  v.  Missouri, 
K.  ft  T.  R.  Co.  102  TtaL  646,  120  8.  W.  862; 
Hoxie  V.  New  York,  N.  H.  ft  H.  R.  Oo.  8S 
Conn.  862,  78  AtL  764,  17  Ann.  Cas.  824} 
Employers'  Liability  Cases  (Howard  v.  Illi- 
nois C.  R.  Ca)  807  U.  &  463-^601,  62  L.  ed. 
297-310,  28  Sup.  Ct  Rep.  141 ;  Seaboard  Air 
Line  R.  Co.  t.  Railway  OoiaBission,  166  Fed. 


Itll.                                 8XL0VXB,  BATES  t  CO.  t.  WAIAB. 

7M;  Boftrd  sf  Bdiio»tio«  t,  AIUhim  Amut.  the  pUiutUf  ia  uror  to  do  •one  [mpoMibU 

Co.  160  Fad.  VM;  Phipp*  v.  Wijooniin  C  thing,  Applieiiion  to  this  court  U  prarnktur*. 

R.  Ool  lU  Wb.  ISl,  ]13  N.  W.  Ut.  This  Miurt  will  not  m  coiutnii  it  if  It  U 

B7  thi«  dacUcB  tbe  court  below  rafnead  aapalrte  of  ■  eoDBtmetion  to  tlia  eontrftrr. 

to  gin  fall  fftltk  and  eradit  to  the  aeU  Mai  New  York  ex  rel.  Liebermati  t.  Van  Da 

raavrda  id  Colorad*.  Carr,  190  U.  8.  ES2,  502,  60  L.  ed.  SOS,  310, 

CUeafO  ft  A.  R.  C*.  V.  Wlgglu  Pknj  0»  26  Bnp.  Ct  Kq).  144)  Carroll  t.  Oreenwieh 

IIB  U.  &  OK,  10  L.  ad.  S22,  7  Sup.  CL  Hep.  Ins.  Co.  1S»  U.  S.  401,  412,  GO  L.  ed.  246, 

SMi    National  Hnt   Bldg.  ft  L.   Aeao.   t.  250,  2«  Bnp.  Ct.  Rep.  63. 

Br^ian,  IM  U.  &  647,  48  L.  ed.  BU,  24  Svp  When  a  atatnte  makea  a  cerUin  fact  prima 

Ct.  R^  SSS;  Ifliiiieaota  T.  Northern  Seenrl'  fade  eridenoe  ol  another   lact,  the  prima 

tiM  Oo.  IM  U.  &  72,  48  L.  ed.  881,  S4  Buf  facie  evidence  is  neither  neceeearj  nor  as- 

CI.  Rap.  SM.  cliuive  «f  other  evidence. 

Book  legialation  and  the  liolding  tfaareii  State  ex  rel.  Cunningham  v.  Dlitrtct  Ct  29 

of  the  oonrt  below  main  and  enforoe  a  Ian  Minn.  67,  11  N.  W.  133;  Baaton  v.  Childa,  67 

triiieh  abridgM  the  privll^ea  and  immunitiei  Minn.  242,  60  N.  W.  003 ;  Perkina  t.  Gibha, 

of  plalntifl  in  error  aa  a  eitUen  of  tte  Unite<i  108  Minn.  161, 121  N.  W.  606. 

Stataa.  Until  other  proof  of  nonreaidenoc  ia  to* 

Bs  parte  Virginia,  100  U.  S.  347,  2S  L.  ed  fnied  bj  the  aUte  court,  thia  covrt  ahould 

878,  ■  Am.  Crim.  Rap.  647;  Chisago,  B.  ft  Q  not  be  aatced  to  hold  that  the  etatuta  ra- 

B.  Co.  T.  Chicago,  166  U.  8.  234,  41  L.  ed.  i)uir«a  a  aheriff's  return. 

S8S,  17  Sup.  CL  Rep.  Sfll ;  Ulaaonri  t.  Dock  Einde  v.  Vattier,  6  Pet  398,  8  L.  ed.  168; 

«T.  101  U.  S.  170,  48  L.  ad.  133,  OS  LJLA  dement  t.  Packer,  126  U.  S.  308,  322,  31 

871,  24  Sup.  Ct  Rep.  63:  Huntington  t.  Nea  L.  ed.  721,  726,  S  Sup.  Ct  Rep.  007. 

Toric,  118  Fad.  686.  The  rulea  of  property  and  of  evidanea  ta- 


.  OboatA  and  George  W. 


tabliahed  by  the  atate  tribunala  fumiah  the 


taMljuit  la  error-  "°"*"  "  "*'  ""**  "''•"  *''*?  "PP'^- 

Era,  U  it  «»ild  b.  M11I..IIJ  h.ld  U,.f  "nd.  t.  VUti.r,  5  P.t.  3«8,  IK.  I  L.  ed. 

the  contnot  wbi  mede  fji  DakoU,  which  li  ^"Ji^":-  ^   .        ,       ,             ..... 

xit  eoeeeded,  the  tnerel  prticipl.  In  rel..  .   "•  ""'  A™>dmeel  .e>  not  deeijirf  te 

tioi  to  eontruKe  mede  to  on.  plrui^  to  b.  •">«<'"  ".lb  lb.  police  po.cr  ol  ttc  rteU^ 

pertonnd  to  uiolk.r,  I.  well  Jllcd     He,  ,  ""l"":  '•  C""™'*.  1"  "■  S.  K,  SI,  !S 

£r^t.  be  p..n«l  bj  th.  le.  ol  the  plMX  3  "-ij-  '^-  »«.  '  8«P.  0  .  Eep.  3ST. 

mrUt^itUattft.  itato  gorernment  ia  aupreme  and  ex- 

Andnwi  T.  Pond,  13  Pet  66,  78.  10  L.  «d.  *'"'''7«  '"  ".'  <7"  *'°""'''-    V"l}^  "*,?'• 

•J  «  Tided  BDTereigntj  in  the  exercwe  of  the  police 

Aaaimiing  that  the  detault  clauaea  of  thia  P""""   /"""diction  ia  entirely  veatedeittw 

aoatraet  ware  valid  by  the  law  of  aome  other  '"  **"  ■****  '"'  **'=  '"'"^'  ""*  ""*  i>^ii»i 

■tata,  the  UliuwaoU  emirU  would  not  en-  "^^"^  i*"^;  „  „    ,„„    ,„.    „  ,      ^    ,„ 

fore,  than  If  they  eontraTened  the  lawa  of  ^  ^^^-  ^^  "■  l'  *88.  60B.  49  I.  ed.  8«. 

lOnnwota.  **"'  2*  ^"?-  ^-  ^"P-  ^'"''   ^'*^^  '•  ***'■' 

Oaeanyan  ».  Wtaeheator  Repeating  Arm.  " /^^^  ^'^-  l?^.  »  ^-  *d-  C«,  662. 

Co.  108  U.  8.  261,  277,  26  L.  ed.  630,  S46;  ^^  "•*  «««'••  "'  ""  P°'"*  Po"*'  *  *'" 

Itel  T.  Walker,  111  U.  S.  242,  2SS,  28  L.  ed.  a'K«t't.n  m  neoewary.                „    .„  ,      _. 

415,  41S,  4  Svp.  Ct  Hap.  420.  Licenae  Caaea,  5  How.  504.  502,  18  L.  ad. 

If  thia  oInMxiotta  eonditkin  for  torfaiture  ^^°'  ^°''- 

«W   yM  imder  HinuMota  atatntea,   then,  ^^  conatitutional  right  has  been  invaded 

iMing  a   UnBMOta  eentraet,  it  waa  void  '"  ^'^^  "^^  '*  ^^'>  "'^  ^^'  '^''  "^  plaintiff 

wnrywhara;  and  It  ia  immaterial  what  the  in  error  ol  aome  future  injury  due  to  what 

law  of  any  other  atato  ia,  wbether  for  the  it  deema  ill-adviaed  or  unjuat  legialation  in 

faroeloanra  of  neh  eontraota  or  for  other  the  exereiae  of  the  police  power  of  the  atato 

nnedy.  are  immaterial 

Andrewn  *.  Pond,  II  Pet  66,  78, 10  L.  ed.  Mobile  County  v.  Kimball,  102  U.  8.  611, 

il,  «7.  704,  26  L.  ed.  238,  242. 

Inrj  poaalble  preaomption  la  In  favor  of  Thia  court  will  not  override  the  judgment 

tta  validity  of  a  atatnte,  and  thia  eontlnuaa  and  diacretion  of  the  atato  of  Hinneaoto  be- 

■Btn  tta  eontraiy   ia  ahown  beyond  a   ra-  cauae  eorporationa  who  are  ereaturea  of  that 

MOMkl  donbt  state  eannot  afford  to  do  a  eertoin  daaa  of 

imM'^g  Fiud  ClMa^  M  U.  B.  700,  7IB,  26  buaineaa  unleaa  permitted  to  violate  the  atoto 

la,  ad.  486,  601.  lawa.    Plaintiff  in  error  haa  no  vaated  right 

Until  the  BupraB*  aa«fft  of  M inneaoto  ehall  to  aell  land  in  another  atate,  itVi^tAi  «a.&\\B\\ 
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Buttfield  ▼.  Stranahan,  192  U.  S.  470, 
493,  48  L.  ed.  525,  534,  24  Sup.  Ct.  Rep.  349. 

The  legislature  may  classify  subjects  of 
legislation,  and  legislate  for  the  classes  sep- 
arately. 

Minneapolis  &  St.  L.  R.  Co.  t.  Beckwith, 
129  U.  S.  26,  29,  32  L.  ed.  585,  586,  9  Sup.  Ct. 
Rep.  207;  Barbier  ▼.  Connolly,  113  U.  S.  27, 
31,  28  L.  ed.  923,  924,  5  Sup.  Ct.  Rep.  367. 

The  judgment  complained  of  is  not  an  at- 
tempt to  exercise  extraterritorial  jurisdic- 
tion. 

De  Wolf  V.  Johnson,  10  Wheat.  368,  382, 
383,  6  L.  ed.  343,  347. 

The  contract  clause  of  the  Constitution  of 
the  United  States  has  reference  only  to  a 
statute  of  a  state  enacted  after  the  making 
of  the  contract  whose  obligation  is  alleged  to 
have  been  impaired;  it  does  not  apply  to 
laws  enacted  prior  to  the  contract,  the  obli- 
gation of  which  is  asserted  to  be  impaired. 

Ogden  V.  Saunders,  12  Wheat.  213,  303,  6 
L.  ed.  606,  637 ;  Edwards  v.  Kearzey,  96  U.  S. 
595,  603,  24  L.  ed.  793,  797. 

The  record  in  this  case  fails  to  show  that 
the  supreme  court  of  Minnesota  ever  had  the 
existence  of  any  act  of  Colorado  brought  to 
its  attention  in  any  manner. 

Chicago  k  A.  R.  Co.  v.  Wiggins  Ferry  Co. 
119  U.  S.  615,  622,  30  L.  ed.  519,  522,  7  Sup. 
Ct.  Rep.  398. 

Mr.  Justice  McKenns  delivered  the  opin- 
ion of  the  court: 

Error  to  the  supreme  court  of  Minnesota 
to  review  a  judgment  of  that  court  award- 
ing damages  to  defendant  in  error  for  a 
breach  by  plaintiff  in  error  of  an  executory 
contract  for  the  sale  of  land  situated  in 
the  state  of  Colorado. 

The  contract  was  made  by  one  Bates  for 
plaintiff  in  error  at  the  oflSce  of  the  latter, 
in  the  city  of  Minneapolis,  he  being  one  of 
its  officers,  with  P.  D.  Walsh,  the  husband 
of  defendant  in  error.  Walsh,  however,  ac- 
tually signed  the  contract  at  his  residence 
in  North  Dakota.  He  subsequently  as- 
signed his  interest  to  her,  ai  Bates  did  to 
plaintiff  in  error. 

Plaintiff  in  error,  asserting  that  Walsh 
had  made  default  of  the  terms  of  the  con- 
tract, canceled  it  and  subsequently  sold  the 
land  to  other  parties.  This  action  was  then 
brought  by  defendant  in  error,  resulting  in 
a  judgment  for  her  which  was  aflSrmed  by 
the  supreme  court.  109  Minn.  136,  123  N. 
W.  291. 

Bj  the  contract.  Bates,  the  assignor  of 
plaintiff  in  error,  covenanted  to  convey  the 
land  to  Walsh,  the  assignor  of  defendant  in 
error,  reserving  certain  mining  rights  there- 
in. Payments  were  to  be  made  in  instal- 
menta  at  the  office  of  plaintiff  in  error  in 
Mumeapolia,  punctuAlHj,  and  it  waa  itipu- 


lated  "that  time  and  punctuality"  wera 
'^material  and  essential  ingredients"  of  the 
contract.  It  was  covenanted  that  in  case  of 
failure  to  make  the  payments  *"punc-[lSl 
tually  and  upon  the  strict  terms  and  times" 
limited,  and  upon  default  thereof  or  in  the 
strict  and  literal  performance  of  any  other 
covenant,  the  contract,  at  the  option  of  tha 
party  of  the  first  part  (Bates),  should  be- 
come utterly  null  and  void,  and  the  rights  of 
the  party  of  the  second  part  (Walsh)  should, 
"at  the  option  of  the  party  of  the  first  part, 
utterly  cease  and  determine"  as  if  "the 
contract  had  never  been  made."  There  was 
forfeiture  of  the  sums  paid  and  a  reversion 
of  all  rights  conveyed,  including  the  right 
to  take  immediate  possession  of  the  land 
"without  process  of  law,"  and  it  was  cove- 
nanted that  no  court  should  "relieve  the 
party  of  the  second  part  upon  failure  to 
comply  strictly  and  literally"  with  the 
contract. 

The  default  of  Walsh  consisted  in  the 
failure  to  pay  taxes,  and  plaintiff  in  error 
elected  to  terminate  the  contract,  and  gave 
notice  of  such  election  to  him  in  writing  in 
the  state  of  North  Dakota.  Against  the  ef- 
fect of  such  default  and  notice,  defendant  in 
error  opposed  chapter  223,  Laws  of  Min- 
nesota, 1897,  which  provides  that  a  vendor 
in  a  contract  for  the  sale  of  land  shall  have 
no  right  to  cancel,  terminate,  or  declare  a 
forfeiture  of  the  contract  except  upon 
thirty  days'  written  notice  to  the  vendee, 
and  that  the  latter  shall  have  thirty  days 
after  service  of  such  notice  in  which  to 
perform  the  conditions  or  comply  with  the 
provisions  upon  which  default  shall  have 
occurred. 

The  trial  court  and  the  supreme  court 
held  the  statute  applicable,  and  judgment 
went,  as  we  have  said,  for  defendant  in  er- 
ror. This  ruling  is  attacked  on  the  ground 
that,  as  so  applied,  the  statute  offends 
against  the  14th  Amendment  of  the  Consti- 
tution of  the  United  States  in  that  it  de- 
prives plaintiff  in  error  of  its  property  with- 
out due  process  of  law  and  of  the  equal 
protection  of  the  laws. 

With  the  ruling  of  the  court  as  to  the 
applicability  of  the  statute  to  the  contract 
we  have  nothing  to  do.  We  are  •only[122 
concerned  with  the  contention  that,  as  so  ap- 
plied, it  violates  the  14th  Amendment.  Of 
this  the  supreme  court  said: 

'There  can  be  no  serious  question  aa  to 
the  constitutionality  of  the  statute.  It  in 
effect  prescribes  a  period  of  redemption  in 
contracts  of  this  character,  and  was  with- 
in the  power  and  authority  of  the  legis- 
lature. Defendants'  principal  contention 
on  this  branch  of  the  case  is  not  so  much 
that  the  statute  is  unconstitutional,  aa 
that  it  should  not  be  construed  to  apply  to 
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contracts  made  in  Minnesota  for  the  sale 
of  land  in  another  state.  There  is  force 
in  this  contention,  hut  within  the  rule  of 
the  Finnes  Case  (102  Minn.  334,  113  N.  W. 
883),  which  a  majority  of  the  court  do 
not  feel  disposed  to  reconsider,  the  action 
does  not  involve  the  title  to  the  land,  is 
purelj  personal,  and  the  rights  of  the 
parties  are  controlled  by  the  laws  of  this 
state.  Under  the  decision  in  that  case, 
defendants  had  no  right  arbitrarily  to  de- 
clare the  contract  at  an  end  and  refuse  to 
perform  it,  and  are  liable  for  such  damages 
as  their  refusal  caused  plaintiff.  Follow- 
ing the  Finnes  Case,  we  have  no  alternative 
but  to  affirm  the  action  of  the  court  below." 
This  excerpt  clearly  presents  the  ground 
of  the  court's  decision,  and  we  may  put  in 
contrast  to  it  the  contention  of  plaintiff  in 
error.  Its  contention  is  that  the  contract 
itself  provided  for  the  manner  of  its  termi- 
nation, and  made  exact  punctuality  the 
essence  of  its  obligation,  and  that  the  stat- 
ute of  the  state,  as  it  exempts  from  such 
obligation,  deprives  plaintiff  in  error  of  its 
property  without  due  process  of  law.  The 
argument  to  support  the  contention  is  some- 
what confused,  as  it  mingles  with  the  right 
of  contract  simply  a  consideration  of  the 
state's  jurisdiction  over  the  land  which  was 
the  subject  of  the  contract.  As  to  the  con- 
tract simply,  we  have  no  doubt  of  the 
state's  power  over  it,  and  the  law  of  the 
state,  therefore,  constituted  part  of  it.  It 
is  elementary  that  the  obligation  of  a  con- 
tract is  the  law  under  which  it  was  made,  and 
123] we  are  *not  disposed  to  expend  much 
time  to  show  that  the  Minnesota  statute 
was  a  valid  exercise  of  the  police  power  of 
the  state.  Chicago,  B.  &  Q.  R.  Co.  v.  Mc- 
Guire,  219  U.  S.  549,  55  L.  ed.  328,  31  Sup. 
Ct.  Rep.  259;  Brodnax  v.  Missouri,  219  U. 
S.  285,  65  L.  ed.  219,  31  Sup.  Ct.  Rep.  238. 
Whether  it  had  extraterritorial  effect  is 
another  question.  The  contention  is  that 
the  statute,  as  applied,  affected  the  trans- 
fer of  land  situated  in  another  state,  and 
outside  of,  therefore,  the  jurisdiction  of 
the  state  of  Minnesota.  In  other  words,  it 
is  contended  that  the  law  of  Colorado,  the 
situs  of  the  property,  is  the  law  of  the 
contract.  The  principle  is  asserted  in 
many  ways  and  with  an  affluent  citation 
of  cases.  The  principle  cannot  be  con- 
tested, but  plaintiff  in  error  pushes  it  too 
far.  Courts  in  many  ways,  through  action 
upon  or  constraint  of  the  person,  affect 
property  in  other  states  (Fall  v.  Eastin. 
215  U.  S.  1,  64  L.  ed.  65,  23  L.R.A.(N.S.) 
924,  30  Sup.  Ct.  Rep.  3,  17  Ann.  Cas.  853) 
and  in  the  case  at  bar  the  action  is  strictly 
personal.  It  in  no  way  affects  the  land 
or  seeks  any  remedy  against  it.  The  land 
had  been  conveyed  to  another  hjr  pJa'mtiff 


in  error,  and  it  was  secure  in  the  posses- 
sion of  the  purchaser.  Redress  was  sought 
in  a  Minnesota  court  for  the  violation  of 
a  Minnesota  contract,  and,  being  such,  the 
law  of  Minnesota  gave  the  right  and  meas- 
ure of  recovery. 

In  Poison  V.  Stewart,  167  Mass.  211,  36 
L.R.A.  771,  57  Am.  St.  Rep.  452,  45  N.  E. 
737,  a  contract  made  in  North  Carolina 
between  a  husband  and  wife,  who  were 
domiciled  there,  by  which  he  covenanted 
to  surrender,  convey,  and  transfer  all  of 
his  rights  to  lands  owned  by  her  in  Massa- 
chusetts, was  declared  to  be  a  North  Caro- 
lina contract  and  enforceable  in  Massa- 
chusetts, notwithstanding  that  under  the 
law  of  the  latter  state  husband  and  wife 
were  incapable  of  contracting  with  each 
other.  To  the  objection  that  the  laws  of 
the  parties'  domicil  could  not  authorize  a 
contract  between  them  as  to  land  in  Mas- 
sachusetts, it  was  answered:  ''Obviously 
this  is  not  true.  It  it  true  that  the  laws 
of  other  states  canot  render  valid  convey- 
ances of  property  within  our  borders  which 
our  laws  say  are  void,  for  the  *plain[124 
reason  that  we  have  exclusive  power  over 
the  res.  .  .  .  But  the  same  reason  in- 
verted establishes  that  the  lew  rei  aitcB 
cannot  control  personal  covenants,  not  pur- 
porting to  be  conveyances  between  persons 
outside  the  jurisdiction,  although  concern- 
ing a  thing  within  it.  Wha^tever  the  oove- 
ant,  the  law  of  North  Carolina  could  sub- 
ject the  defendant's  property  to  seizure  on 
execution,  and  his  person  to  imprisonment, 
for  a  failure  to  perform  it.  Therefore,  on 
principle,  the  law  of  North  Carolina  de- 
termines the  validity  of  the  contract.* 
Precedents  against  the  view  were  noted 
and  contrasted  with  those  supporting  it. 

The  case  at  bar  is  certainly  within  the 
principle  expressed  in  Poison  v.  Stewart. 
The  Minnesota  supreme  court  followed  the 
prior  decision  in  Finnes  v.  Selover,  B.  & 
Co.  102  Minn.  334,  113  N.  W.  883,  in  which 
it  said  that,  upon  repudiation  of  a  contract 
by  the  seller  of  land,  two  courses  were  open 
to  the  purchaser:  "He  might  stand  by  the 
contract  and  seek  to  recover  the  land,  or 
he  could  declare  upon  a  breach  of  the  con- 
tract, and  recover  the  amount  of  his  dam- 
ages." If  he  elected  the  former,  it  was 
further  said,  the  courts  of  Colorado  alone 
could  give  him  relief;  if  he  sought  redrett 
in  damages,  the  courts  of  Minnesota  were 
open  to  him.  And  this,  it  was  observed, 
was  in  accordance  with  the  principle  that 
the  law  of  the  situs  governs  as  to  the  land, 
ind  the  law  of  the  contract  as  to  the  rights 
of  the  parties  in  the  contract. 

Plaintiff  in  error  bases  a  contention  upon 
the   difficulty   of   complying  7i\t\i  \.\i<b  ^t^ 
visions  of  the  statute  "wit^i  T«g|at^  \a  t^Vvn% 
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notice.  Written  notice  is,  aa  we  have  seen, 
necessary  to  be  g^^en  of  any  default,  and 
the  time  when  ^e  cancelation  of  the  con- 
tract shall  take  effect,  which  must  not  be 
less  than  thirty  days  after  the  service;  and 
it  is  provided  that  the  notice  must  be 
served  in  the  manner  provided  for  service 
of  summons  in  the  district  court  if  the 
vendee  resides  in  the  county  where  the  real 
estate  covered  by  the  contract  is  situated. 
IS  6]  If  the  vendee  is  not  *  within  the  county 
where  the  real  estate  is  situated,  then  notice 
must  be  served  by  publication  in  a  weekly 
newspaper  within  the  county,  or,  if  there  iiB 
none  in  the  county,  then  in  a  newspaper  pub- 
lished at  the  capital  of  the  state.  And  it 
is  provided  that  the  vendee  shall  have  thir- 
ty days  after  service  to  perform  the  con- 
ditions or  comply  with  the  provisions.  The 
contention  is  that  these  provisions  cannot 
be  complied  with,  either  in  Minnesota  or 
Colorado;  and  that  plaintiff  in  error  is 
brought  to  the  dilemma  of  not  being  able 
to  cancel  the  contract,  whatever  be  the  de- 
fault. 

The  dilemma  was  not  presented  to  the 
supreme  court  of  the  state  for  resolution, 
as  plaintiff  in  error  had  made  no  attempt 
to  comply  with  the  statute  in  any  way.  As 
that  court  held  the  statute  applicable  to 
contracts  such  as  that  under  review,  it  will, 
no  doubt,  in  a  proper  case,  so  construe  the 
statute  as  to  make  it  effective.  We  are  not 
called  upon  to  anticipate  its  ruling. 

It  is  manifest  from  these  views  thaA 
plaintiff  in  error  was  not,  by  the  enforce- 
ment of  the  Minnesota  statute,  deprived  of 
its  property  without  due  process  of  law. 

It  is  further  contended  that  the  Minne- 
sota statute  denies  plaintiff  in  error  the 
equal  protection  of  Uie  laws  and  is  there- 
fore void.  In  specification  of  the  way  in 
which  this  is  done,  plaintiff  in  error  says: 
'^n  so  far  as  the  state  of  Minnesota  penal- 
ises its  resident  owner  because  he  has 
obeyed  the  laws  of  the  state  or  country 
wherein  the  land  is  situated, — the  law 
which  he  must  be  subject  to, — ^just  so  far 
does  it  exceed  its  powers  and  deny  to  its 
citisens  the  equal  protection  of  the  laws." 
This  manifestly  is  but  another  way  of  pre- 
senting the  argument,  which  we  have  an- 
swered, that  the  law  of  Colorado  controls 
the  contract,  and  not  the  law  of  Minnesota. 
Discrimination  is  not  made  out  by  saying 
that  resident  owners  of  Minnesota  land  are 
given  a  right  to  foreclose  their  contracts, 
and  that  residents  of  Minnesota  owning 
land  in  other  states  are  not  given  the  same 
right,  even  if  this  were  true.  The  plp.intiff 
!>•]  *in  error  is  not  treated  differently  from 
any  other  seller  of  land  in  his  situation. 
Tbim  jfir  ibe  te&t  of  the  a/>plication  of  the 


equal  protection  clause  of  the  Coostitatton 
of  the  United  States. 

Plaintiff  in  error  further  chaxges  that 
the  supreme  court  of  the  state  refused  to 
give  full  faith  and  credit  to  the  acts  and 
records  of  Colorado.  The  contention  was 
not  made  in  the  court  below  and  cannot  be 
made  here.  The  same  comment  is  appli- 
cable to  the  contention  that  privileges  and 
immunities  of  plaintiff  in  error  as  a  citisea 
of  the  United  States  are  abridged.  Wo 
may  say  of  the  contentions  that  th^  aro 
but  a  repetition  of  the  view  that  the  law 
of  Colorado,  and  not  that  of  Minnesota* 
governs  the  contract.  And  we  may  say 
further,  it  is  well  settled  that  a  corporaUoa 
cannot  claim  the  protection  of  the  elanso 
of  the  14th  Amendment  which  secures  the 
privileges  and  immunities  of  citisens  ol  tlM 
United  States  against  abridgment  or  Im- 
pairment by  the  law  of  a  state.  Western 
Turf  Asso.  V.  Greenberg,  204  U.  S.  869,  61 
L.  ed.  620,  27  Sup.  Ct  Bep.  384. 

Judgment  affirmed. 

The  Chief  Jubtioi  and  Mr.  Justice  Van 
Devanter  dissent. 


BROOKE  P.  TAYLOR,  Nannie  M.  McCor- 
mick,  Rosalie  McCormick,  et  al.,  Appts., 

V. 

COLUMBIAN  UNIVERSITY  (Now  Known 
in  Law  as  Oeorge  Washington  Univer- 
sity)  and  Johns  Hopkins  Imiversity. 

(See  S.  0.  Reporter's  ed.  126-137.) 

Charities  —  uncertainty  —  inoapaetty  off 
execution. 

1.  A  valid  charitable  trust,  not  open  to 
the  objection  of  uncertainty  or  incapacity 
of  execution,  apparent  upon  its  face,  was 
created  under  the  will  of  a  retired  Navy 
oflScer  by  which,  after  stating  his  desire  to 
make  some  contribution  to  the  Navy,  ha 
devised  real  property  to  an  educational  in- 
stitution in  trust  to  provide  for  the  free 
education  of  young  men  to  fit  them  for  ad- 
mission to  the  United  States  Naval  Acad- 
emy, or  for  positions  as  mates  or  masters 
in  the  "merchant  marine  service  of  tlM 
United  States,"  or  for  appointment  from 
civil  life  to  the  steam  engineer  department 
of  the  Navy. 

(For  other  cases,  see  Charities,  I.  b;  L  d,  in 
Digest  Sup.  CL   1008.] 

Charitlei  —  failure  to  aooompllsh  ob- 
ject. 

2.  A  charitable  trust  for  the  free  educa- 
tion of  young  men  to  fit  them  for  admission 
to  the  Unit^  States  Naval  Academy  can- 
not be  said  to  fail  in  its  execution  to  ao- 

NoTB. — As  to  certainty  of  purpose  or 
beneficiaries  of  charitable  bequest — see  nota 
to  Hadley  v.  Forsee,  14  L.kA.(N.8.)  84» 
ll«. 
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compliah  !■  uamt  iegrtt  tba  diKrttebla  ob 
jMt,  wbM«  At  kMt  two  out  of  twentj-foni 
of  ttaoM  wIm  KvmiM  thsniMlvM  of  itt  bei>» 
Uta  Mtand  mm^  Aeadamj. 


Argwd  NvNBbw  »,  1912.    DMlded  Dneem 
bu-  C,  1912. 

APPEAL  from  tb«  Cmirt  of  Appeal*  oi 
tfa*  Diitriot  of  CohimbU  to  nvlaw  i 
deerM  whieb,  on  a  MMDd  appeal,  sfflnnd 
*  dMne  of  Um  Supiema  Court  of  tbt  Di» 
triet,  dlamlMlng  Um  bill  in  a  niit  to  d» 
•Un  Wd  «  tMtuMnUuj  tnut.    AfBrmed 

Sm  mim  cam  below,  30  App.  D.  C.  B8. 

n*  tuti  uo  stAtad  1b  tb*  ^inioB. 

Mr.  H<awr  M.  VkwU  Aigned  the  oaum, 
wad,  witb  Mr.  J.  K.  H.  Norton,  fllad»briel 
for  ^pdUntAi 

Tba  baqnaat  doM  not  soma  under  tb« 
brOAdcat  deflmitlai  of  obAritAble  beqoeata. 

I  WMda  k  Pbraaea,  p.  10T5. 

If  ft  doca  not  ^pear  from  the  Inatniniail 
that  tk»  donor  intended  a  general  pablii 
^«rtfy,  it  will  not  be  carried  out  at  aU, 
tf,  by  reaaon  of  ita  nnoertaintj  or  otbeT' 
wia^  It  eannot  be  ao  carried  ont  at  to  ao- 
aonpliab  the  object  ipeoilled  bj  tbe  donor, 

Kaia  T.  Gibbon^,  101  U.  S.  SK,  es  L.  ed 
8JSi  StrattM  t.  FbTaifr-Medleal  College,  J! 
L.R.A.  M,  not*;  People  v.  Powen,  147  N, 
T.  104,  U  LB.A.  SOS,  41  N.  E.  438;  Norrii 
V.  noawoa,  10  N.  J.  Eq.  SOT ;  Perry,  Truata, 
I  Toil  Ba  Baadell,  L.  R.  38  Cb.  Div.  213, 
17  L.  J.  Ob.  H.  8.  BM,  fi8  L  T.  N.  B.  826,  36 
Weak.  Kap.  MSi  Ba  Prlaon  Cbaritiea,  L.  R. 
1<  Bq.  129,  42  L.  J.  Cb.  N.  B.  748;  Btory, 
Sf.  Jnr.  I  118S. 

If  tba  dwiae  ba  held  to  be  a  charitable 
-laaat,  H  la  yat  too  nnoertAia  and  indefinite 
to  be  earriad  oat  Under  tba  deriae  it  ii 
ineertain  iriial  jonng  men  are  to  partake 
of  tb*  bMaflt;  BO  method  nor  plan  for  tbe 
Mleetion  of  tba  beaafleiartaa  ia  preaeribed 

Norereaa  t.  Ifnrpby,  44  H.  J.  Eq.  B22,  14 
AtL  SOS;  Tildan  ▼.  Qieen,  ISO  N.  Y.  20, 
14  LR.A.  33,  27  Am.  St.  Rep.  487,  28  N.  E. 
MO;  Strattoa  t.  Pl^aio-Medieal  Collie, 
»  LJLA.  U,  Bot«;  Falrfleld  t.  Lawion,  SO 
Obob.  lis,  47  Am.  Rapi.  86B;  Beardaley  t. 
Brldgaport,  SS  Oonn.  489,  65  Am.  Rep.  1S2, 
S  AtL  BC7i  Hngbea  t.  Daly,  49  Conn.  34; 
Wbtto  ▼.  nk,  22  OoBB.  53;  Orime*  v.  Har- 
■••,  8C  Ind.  108,  9  Abi.  Rtp.  300;  Duteb 
Ctnnh  ▼.  Ifott,  T  Paip,  77;  Ooodell  t. 
DbIm  Ano.  20  N.  J.  Eq.  32;  Atty.  Gen. 
V.  JeOy,  1  Rlah.  Eq.  90,  42  Am.  Dee.  840; 
<libM«  T.  VCUI,  1  Rieb.  L.  174;  JohnaoB 
V.  Johwaan.  92  Tana.  fi71,  22  T.B  A  170,  3S 
Mm.  St.  Bap.  104,  23  B.  W.  114;  Hanght  t. 
Oataandaacar,  80  Hd.  SS9,  C7  Am.  M^  St2, 


fi  AtL  471;  Dnlany  t.  Hlddletok,  72  tid. 
S7, 19  AU.  146;  Methodiit  Epiacopal  Chureb 
V.  Smith,  se  Md.  302;  DashieU  v.  Atty.  Oea. 
S  Harr.  A  J.  302,  9  Am.  Deo.  ST2,  S  Harr.  * 
J.  1;  Yingling  v.  Hiller,  77  Hd.  104,  86  AU. 
401;  Rlur  v.  Perry,  68  Md.  112;  Necdlea  v. 
Martin,  S3  Hd.  600;  Wheeler  r.  Smith,  0 
How.  S5,  13  L.  ed.  44;  Trinity  M.  B.  Chnroh 
r.  Baker,  01  Md.  639,  40  AtL  1020;  Pratt 
r.  Sheppard  A  B.  P.  Hoapital,  88  Md.  010, 
42  Atl.  61;  Gambell  r.  Trippe,  76  Md.  262, 
IB  L.B.A.  836,  32  Am.  St  Rep.  388,  23  AtL 
461;  Bamnm  t.  Baltimore,  62  Md.  208,  60 
Am.  Rep.  210;  Long  t.  Gloyd,  86  Waab.  L. 
Rep.  BO;  Coltman  v.  Moora,  1  MacArth.  197; 
Speer  t.  Moaher,  31  Waah.  L.  Rep.  B30. 

Tbe  eonrt  declined  to  bear  Mr.  Walter 
O.  Clephaae,  who  filed  a  brief  for  ttp- 
pelleea; 

Thia  ii  nndonbtedly  a  charitable  tmat 

Jackson  t.  Pbillipa,  14  Allen,  639;  VIdal 
T.  Oirard,  11  L.  ed.  205,  note;  S  Pom.  Eq. 
Jnr.  I  1026;  Speer  r.  Colbert,  24  App.  D.  a 
187,  affirmed  in  800  U.  S.  130,  60  L.  ed.  40S, 
2B  Bnp.  CL  Rep.  201;  Smith  v.  Gardiner, 
SS  App.  D.  C.  4BB;  Onid  t.  Washington 
Hoipital,  06  U.  S.  303,  24  L.  ed.  460;  Jonea 
T.  Habersham,  107  U.  S.  174,  27  L.  ed.  401, 
8  Snp.  Ct  Rep.  331;  UniTsreity  of  London 
T.  Yarrow,  83  Bear.  169;  Uarah  v.  Means, 
3  Jur.  N.  B.  790;  Tatham  t.  Dnunmond,  II 
L.  T.  N.  B.  386;  Bamum  t.  Baltimore,  68 
Md.  276,  60  Am.  Rep.  210. 

When  proper^  is  devoted  to  a  eharitabia 
use,  the  heir*  at  law  oI  the  donor  can  oerer 
reeoTBT,  bat  the  en  prit  doctrine  will  ba 
applied. 

8  Story,  Eq.  Jur.  1 1177;  Ruisell  t.  Allen, 
107  U.  B.  163,  87  L.  ed.  397,  2  Sup.  Ct  Rep. 
327;  Fontain  t.  Rarenel,  17  How.  360,  IS 
L.  ed.  80;  Church  of  Jeans  Chri*t  L.  D. 
B.  T.  United  8Ute^  136  U.  8.  1,  34  L.  ed. 
178,  10  Sap.  Ct  Rep.  708;  Moggridge  t. 
rbaokwell,  T  Tea.  Jr.  39,  6  Revised  Rep. 
76;  Atty.  Gen.  v,  Ironmongera'  Co.  2  Myl.  A 
K.  676,  3  L.  J.  Q).  II,  8  Beav.  813,  Craig 
1  Ph.  208,  10  L.  J.  Ch.  N.  S.  201,  10  Clark 
fc  F.  006;  Bloomfleld  t.  Btowe-market 
(1610)  Duke,  ChariUble  Use*,  624;  Atty. 
3en.  T.  Guise,  8  Tern.  268;  At^.  Gen.  v. 
Baliol  College  0  Mod.  407;  Atty.  Gen.  t. 
31asgow  College,  2  Colly.  Ch.  Caa.  66S,  1 
S.  L.  Caa.  800;  Atfy.  Gen.  t.  Hick*,  3  Bro. 
!!h.  lOd,  note;  Highmore,  Mortmain,  336, 
164;  Jackion  t.  Phillipa,  14  Allen,  S30; 
Adams  Female  Academy  t.  Adams,  66  N.  H. 
iU,  6  LJLA.  786,  18  AtL  777,  23  AU.  430; 
^inainnaU  *.  MoMicken,  B  Ohio  C.  C.  188, 
I  Ohio  0.  D.  400;  Weeka  t.  Hobson,  160 
tCaaa.  377,  6  L.aA.  147,  83  H.  E.  21B; 
Pottar  r.  Thornton,  T  B.  I.  262;  Mclntire  t. 
Eanearille,  17  Ohio  St.  36^-,  Crnu  ^.^\\- 
Jami,  140  lU.  K6,  alT^X.A.4M,M'^''&- 
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467;   Ingraham  v.  Ingraham,  169  HL  432, 
48  N.  E.  661,  49  N.  E.  320. 

Mr.  JuBtioe  McKenna  delivered  the  opin- 
ion of  the  court: 

Suit  by  appellanta  as  heirs  of  Levin  M. 
Powell,  to  declare  void  a  truat  created  by 
hia  will,  and  to  recover  certain  real  estate 
held  by  the  George  Washington  University, 
the  legal  successor  of  the  Columbian  Uni- 
versity. 

Levin  M.  Powell  was,  when  he  made  his 
will,  an  admiral  in  the  United  States  Navy, 
on  the  retired  list.  The  clause  which  creates 
the  trust  is  as  follows: 

"Item:     Fifth,  it  being  my  wish  and  de- 
sire to  make  some  ccmtribution  to  the  Navy 
of  the  United  States,  of  which  I  have  been 
for  so  many  years,  I  hope,  a  worthy  mem- 
ber, and  so  in  a  measure  to  pay  off  the  debt 
I  feel  I  owe  the  honorable  profession  I  have 
pursued  through   a  long  lifetime,   and  to 
that  end  to  establish  in  the  Columbian  Uni- 
versity in  the  District  Columbia,  in  a  man- 
ner  most   conducive   for   that   purpose,   a 
means    for   the   education    of   such    young 
men  as  may  be  willing  to  profit  therefrom 
in  the  branches  of  education  best  fitted  to 
prepare  them  for  officers  of  the  line  in  the 
Navy    of    the    United    States,    or   for    the 
places  of  mates  or  captains  in  the  merchant 
131]marine  'service  of  the  United  States. 
I  do  hereby  give,  devise,  and  bequeath  to 
the  said  Columbian  University  and  its  suc- 
cessors all  those  certain  pieces  or  parcels 
of  ground  situate  and  lying  in  said  city  of 
Washington,    ...    in  trust  for  the  pur- 
poses following,  and  for  no  other  purpose 
whatever, — ^that  is,   in  trust  to  create  an 
endowment  to  be   known  as   the   Admiral 
Powell  endowment,  and  with  that  view  to 
take  the  said  property,  and  the  same  to 
rent  from  year  to  year,  or  to  lease  for  a 
term  of  years,  as  to  the  trustees  and  over- 
seers of  said  University  shall  seem  best; 
and  the  rents,  issues,  and  profits  arising 
therefrom,   after   first   paying   out  of  the 
same  the  taxes,  insurance,  repairs,  and  oth- 
er expenses,  to  devote  as  far  as  the  same 
will  go,  under  such  regulations  as  to  the 
said  trustees  and  overseers  may  seem  best, 
to  the  free  education  of  such  young  men  as 
may  desire  to  take  advantage  of  the  said 
endowment  by  way  of  their  preparation  for 
entrance  into  the  Naval  Academy  at  An- 
napolis, Maryland,  or  such  as  may  fit  them 
to  become  mates  or  masters  in  the  mer- 
ehant  marine  service  of  the  United  States, 
such  preparation  to  be  confined  in  the  case 
of  each  young  man  so  embracing  the  ad- 
vaatages   of   the   said   endowment   to   one 
year,  and  to  include  principally  the  studies 
following,  that  is  to  say:  arithmetic,  geom- 
^^rr,    tiigQaometrj,    mnd   §§tronomj,   with 


the  use  of  astronomical  instruments,  the 
construction  of  charts,  and  the  application 
of  this  knowledge  to  hydrographical  survey 
by  latitude  and  longitude,  and  if  possible 
such  study  as  will  give  to  such  young  men 
a  knowledge  of  scientific  voyages  of  dis- 
covery, and  other  matters  relating  to  war 
and  commerce  on  the  high  seas;  and  it  is 
further  my  desire  that  this  endowment 
shall,  if  possible,  embrace  in  its  benefits 
such  apprentices  as,  having  filled  their  time 
in  the  great  steam  manufactory  establish- 
ments of  the  country,  may  apply  for  ap- 
pointment from  civil  life  in  the  steam  engi- 
neer department  of  the  United  States 
Navy,  to  such  I  would  like  to  have  a  year's 
'education  afforded  under  such  regula-[132 
tions  as  the  president  and  faculty  of  the  Uni- 
versity may  think  proper.  And  should  it 
at  any  time  for  any  reason  be  impossible 
to  carry  into  effect  the  trusts,  provisions, 
and  conditions  having  relation  to  and  here- 
in imposed  upon  this  bequest  by  me  made 
for  the  creation  of  the  endowment  described 
on  the  part  of  the  said  Columbian  Univer- 
sity, or  should  it  be  made  manifest  at  any 
time  that  the  said  trust  is  not  being  ad- 
ministered in  accordance  with  my  wishes 
and  desires,  and  in  conformity  with  the 
conditions  specified,  then  and  in  such  case 
it  is  my  will  and  desire  that  the  said  en- 
dowment shall  be  placed  in  other  hands, 
and  to  that  end  and  upon  happening  of  the 
contingency  mentioned,  I  do  hereby  give, 
devise,  and  bequeath  the  said  property  to 
the  Johns  Ho|^ins  University  of  Baltimore, 
in  the  state  of  Maryland,  and  its  successors, 
to  be  taken  and  held  by  the  said  University 
or  the  officers  thereof  proper  for  that  pur- 
pose, upon  the  trusts  and  for  the  purposes 
hereinbefore  particularly  set  forth  in  the 
bequest  of  said  property  to  the  Columbian 
University,  in  such  manner  that  the  pur- 
poses of  the  said  endowment  as  by  me  in- 
dicated may  be  fully  carried  into  effect.** 

The  bill  alleges  that  the  Columbian  Uni- 
versity, supposing  it  had  the  right  to  exe- 
cute the  trust,  took  possession  of  the  prop- 
erty, and  has  let  it  to  various  tenants,  and 
for  more  than  sixteen  years  has  issued  a 
catalogue  publishing  its  classes,  the  names 
of  all  of  its  students,  instructors,  and  offi- 
cers, and  the  many  and  various  schools  of 
education  it  maintains,  and  that  the  cata^ 
logue  is  widely  circulated  throughout  the 
United  States.  The  University  has,  it  is 
alleged,  for  a  like  period  advertised  "The 
Powell  Scholarship,"  and  notwithstanding 
the  wide  circulation  of  the  advertisement, 
the  University  has  been  unable  to  execute 
the  trust. 

It  is  alleged  that  the  devise  is  so  indefi- 
nite and  the  trust  intended  to  be  created  so 
uncertain    of    its    objects    and    subjects 
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I  S3]  *that  it  ia  impossible  of  execution  bj 
the  Columbian  University,  or  by  the  Johns 
Hopkins  University,  and  has  in  no  wise  been 
executed  by  either  of  them;  and  that  there- 
fore the  trust  is  wholly  void  and  of  no  effect. 
The  collection  of  the  rents  and  profits  by 
ih«  Columbian  University  is  alleged.  >  It 
waa  prayed  that  the  trust  be  declared  void 
and  that  the  Columbian  University  be  re- 
quired to  account  for  the  rents  and  profits 
oollected  by  it. 

A  demurrer  to  the  bill  was  overruled, 
which  ruling  was  sustained  by  the  court  of 
appeals.    25  App.  D.  C.  124. 

The  court  of  appeals  held  that  the  devise 
created  a  special  charitable  trust,  and  that 
it  was  not  void  for  uncertainty  or  inca- 
pacity of  execution  apparent  upon  its  face. 
Hie  court,  however,  held  that  the  nineteenth 
paragraph  of  the  bill,  which  alleged  that 
the  impossibility  of  the  execution  of  the 
trust  had  been  demonstrated,  itated  a  cause 
of  action,  and  remanded  the  case  for  fur- 
ther proceedings.  Upon  the  return  of  the 
ease  to  the  supreme  court,  the  University 
answered,  by  which  it  traversed  the  allega- 
tions of  the  bill,  and  alleged  in  effect  that 
it  undertook  the  trust  and  has  ever  since 
efBciently  executed  it.  It  further  al- 
leged that  its  eodefendant,  the  Johns  Hop- 
kins University,  is  able,  ready,  and  will- 
ing to  accept  and  administer  the  trust 
at  any  time,  if  for  any  reason  it  should  be 
impoesible  for  it,  the  Columbian  University, 
to  administer  the  same,  or  ''should  fail  to 
carry  out  the  trust  in  that  regard  reposed 
in  it." 

Testimony  was  taken,  and  the  trial  court 
found  from  the  facts  proved  the  following: 

"First  From  the  testimony  adduced  by 
plaintiffs  upon  this  point,  it  appears  that 
b^inning  with  the  scholastic  year  1885-86 
(the  will  of  Powell  was  probated  in  1885), 
the  defendant  Columbian  University  pub- 
lished in  iti  annual  catalogues  that,  under 
the  terms  of  the  Admiral  Powell  Endow- 
ment, free  scholarships  would  be  given  to  a 
lS4]limited  ^number  of  pupils  who  were 
preparing  for  admission  to  the  United  States 
Naval  Academy  at  Annapolis.  This  notice 
was  in  some  issues  of  the  catalogue  more 
explicit,  giving  in  greater  detail  the  terms 
of  the  trust,  and  in  other  issues  courses  of 
study  were  given  from  which  the  special 
course  contemplated  by  the  terms  of  the 
trust  might  be  selected.  It  further  appears 
from  the  records  of  the  University  that  be- 
ginning with  the  scholastic  year  1801-02 
twenty-four  young  men  actually  took  a 
eourse  of  study  under  the  Powell  Scholar- 
ships, in  some  cases  the  same  man  being 
permitted  to  pursue  the  course  for  more 
than  one  year.  Of  this  number  at  least  two 
entered  the  Naval  Academj.  J  UDd  Doth- 1 
ST  Jm  ed. 


ing  in  the  evidence  showing  the  net  income 
derived  by  the  University  from  the  trust 
property,  but  there  is  nothing  to  show  that 
the  full  net  income  thereof  was  not  applied 
to  the  administration  of  the  trust.  I  am 
of  the  opinion  that  the  evidence  adduced  is 
not  sufficient  to  demonstrate  the  'incapacity* 
of  the  execution  of  the  trust." 

Second.  Granting  that  the  testimony  was 
sufficient  to  demonstrate  the  inability  of 
the  Columbian  University  to  execute  the 
trust,  it  did  not  appear  that  the  Johns  Hop- 
kins University  might  not  be  able  to  do  so, 
and  that  until  it  "has  tried  and  failed,  the 
court  would  certainly  not  be  justified  in 
frustrating  the  intention  of  the  testator 
by  bestowing  the  property  upon"  the  plain- 
tiffs, "related  so  remotely  to  hiuL" 

The  court  of  appeals  practically  affirmed 
these  conclusions.  The  court  said  that 
while  the  testimony  did  not  show  that  the 
expectations  of  the  testator  have  been  fully 
answered,  and  that  it  had  failed  "to  show 
that  the  entire  net  proceeds  of  the  trust 
property  have  been  devoted  exclusively  to 
the  purposes  of  the  trust,  and  none  other, 
it  was  sufficient  to  show  that  the  trust  can 
be  executed,  as  well  as  that,  in  some  meas- 
ure, it  is  being  executed."  The  court  said 
further  that  it  was  unimportant  to  consider 
^defects  of  execution  of  the  trust  by  [135 
the  Columbian  University,  as  that  possibility 
was  contemplated  by  the  testator,  and  the 
Johns  Hopkins  University  appointed  as  an 
alternate  trustee,  and  as  its  ability  to  exe- 
cute the  trust  was  asserted  and  not  denied, 
"it  must  be  taken  as  true."  These  conclu- 
sions, so  far  as  they  depend  upon  the  testi- 
mony, not  being  manifestly  erroneous,  we 
must  accept,  being  the  decisions  of  two 
courts. 

The  legal  proposition,  however,  which  de- 
termined the  ruling  upon  the  demurrer  and 
the  first  decision  of  the  court  of  appeals,  is 
open  for  consideration.  That  court,  as  we 
have  seen,  decided  that  the  will  created  a 
special  charitable  trust,  and  that  the  trust 
was  not  void  for  uncertainty  or  incapacity 
of  execution  apparent  upon  its  facts.  These 
propositions  are  contested.  It  is  contended, 
first,  that  the  "object  of  the  testator  must 
be  clearly  charitable;  and,  second,  the  thing 
he  directs  to  be  done  must,  in  its  execution, 
accomplish  the  charitable  object,  in  some 
degree,  at  least."  It  is  argued  that  these 
conditions  are  not  fulfilled  by  the  devise  be- 
cause, it  is  said,  "the  testator  had  no  idea 
of  assisting  either  of  the  universities 
named,  or  of  assisting  anyone  merely  to 
get  an  education,"  and,  further,  that  "his 
sole  purpose,  as  he  himself  stated,  was  Ho 
make  some  contribution  to  the  Navy  of 
the  United  States.' " 

The  deTise,  w«  tbmk,  aat\a^«a  l\i^  \Ra\a. 
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The  object  of  the  testator  was  not  "to 
make  some  contribution  to  the  Navy  of 
the  United  States."  Such  contribution  was 
but  an  incidental  effect,  or  rather,  the  mere 
inducement  to  the  testator's  benefaction. 
The  testator's  special  object  was,  so  far  as 
his  property  would  accomplish  it,  to  give 
to  young  men  not  having  the  pecuniary 
ability  to  prepare  themselves,  the  oppor- 
tunity to  do  sa  Preparatory  training  was 
necessary;  he  made  it  available,  to  the  ex- 
tent of  his  means,  to  young  men  who  other- 
wise could  not  bear  the  expense.  And  he 
lS6]knew  the  conditions  of  appointment,  *in 
whom  it  rested,  and  the  contingencies  upon 
which  it  depended.  If  the  field  of  candi- 
dacy was  limited,  he  knew  that  he  was  help- 
ing some  to  aspire  and  qualify  to  succeed. 
The  knowledge  and  help  were  definite.  He 
certainly  could  not  designate  the  individ- 
uals. That  eould  be  done,  and  necessarily 
was  left  to  be  done,  by  his  trustees,  one  or 
^  other  of  them.  The  purpose  of  the  tes- 
;ator  has  not  been  disappointed.  In  other 
MTords,  the  charitable  object  has  been  accom- 
iished,  "in  some  degree,  at  least," — ^the  test 
which  appellants  apply.  The  finding  is  that 
at  least  two  out  of  twenty-four  of  those 
who  availed  themselves  of  the  scholarships 
instituted  by  the  Columbian  University  en- 
tered the  Naval  Academy.  We  can  sup- 
pose a  better  result  from  a  better  adminis- 
tration of  the  trust. 

The  testator  had  in  view  another  career 
lor  young  men  besides  the  Navy,  which 
could  be  attained  by  the  same  means;  that 
is,  "the  places  of  mates  or  captains  in  the 
merchant  marine  service  of  the  United 
SUtes."  But  it  is  said  that  "there  is  no 
such  thing"  as  the  merchant  marine  serv- 
ice "known  to  the  law,"  and  that  "where- 
fore the  meaning  of  the  testator  in  this 
behalf  is  left  open  to  ascertainment  outside 
of  the  testator's  language  and  the  provision 
of  the  will."  The  criticism  is  too  exact. 
The  merchant  marine  was  and  is  a  veiy 
definite  and  substantial  thing,  and  had  un- 
mistakable definition  in  general,  if  not  in 
legal,  nomenclature.  The  meaning  of  a 
testator  is  not  required  to  be  found  in  law 
lexicons;  the  usages  of  popular  speech  may 
furnish  a  guide  to  it.  Besides,  the  words 
'Merchant  marine"  receive  certain  meaning 
from  their  context,  and  it  is  easy  to  put 
one's  self  in  the  place  of  the  sailor  testator 
and  appreciate  his  impulse  and  purpose. 
SiM  relatives  were  remote,  his  property  not 
large,  and  he  had  been  an  officer  in  the 
United  States  Navy.  He  desired  to  assist 
others  to  become  also  officers  in  that  serv- 
ice or  in  a  cognate  service.  He  knew  the 
equipment  necessary  and  be  prescribed  it. 
JS7JHe  chose  proper  educational  ^instru- 

'^  to  eoMtfer  the  equipment  and  to  fsleci 


and  qualify  the  candidates  lor  the  desig- 
nated services.  The  purpose  of  the  testator 
was  worthy,  and  there  is  nothing  in  reason 
or  authority  which  requires  us  to  pronooiiee 
it  legally  insufficient. 
Decree  affirmed. 


J.  E.  EUBANK,  PUT.  in  Err.» 


V. 


CITY  OF  RICHMOND. 
(See  S.  a  Reporter's  ed.  187-145.) 


Constltatlonal   law  —  police   pow«r  — 

establishing  building  line. 

An  unconstitutional  infringement  of  the 
guaranties  of  U.  S.  Const.,  14th  Amend., 
which  cannot  be  upheld  as  an  azereise  of 
the  police  power,  results  from  a  munieipal 
ordinance  passed  under  the  authority  of  va. 
Laws  1908,  p.  028,  which  requires  the  com* 
mittee  on  streets,  upon  reouest  of  the  own- 
ers of  two  thirds  of  the  aoutting  property, 
to  establish  a  building  line  on  the  side  of 
the  square  on  which  such  property  abuts, 
not  less  than  6  nor  more  than  80  feet  from 
the  street  line. 

[Per    other    cases,    see    ConstitntloBal    Law, 
000-622.  801-860.  in  Digest  8ap.  Ct  1000.] 

[No.  48.] 

Aigued  November  12  and  18,  1912.     De- 
cided December  2,  1012. 

IN  ERROR  to  the  Supreme  Court  of  Ap- 
peals of  the  State  of  Virginia  to  review 
a  Judgment  which  affirmed  a  judgment 
of  the  Hustings  Court  of  the  City  of  Rich- 
mond, affirming  a  Judgment  of  the  police 
Justice  of  that  city,  imposing  a  fine  for  an 
alleged  violation  of  a  municipal  ordinance 
establishing  a  building  line.  Reversed  and 
remanded  for  further  proceedings. 

See  same  case  below,  110  Va.  740,  07  8. 
E.  370,  10  Ann.  Cas.  180. 

The  facts  are  stated  in  the  opinion. 

Mr.  8.  8.  P.  Patteaon  argued  the  came 
and  filed  a  brief  for  piaintifT  in  errors 

The  establishment  of  a  building  lise  on 
residential  private  property,  without  com- 
pensation to  the  owner,  is  unlawfuL 

Lewis,  Em.  Dom.  2d  ed.  p.  433,  §  227; 
Chicago  V.  Pittsburg,  C.  a  ft  St.  L.  R.  Co. 
244  III  220,  135  Am.  St.  Rep.  810,  91  N.  X. 
422;  State  ex  rel.  Davis-Smith  Co.  ▼. 
Clausen,    06   Wash.    150,   37   LJtJL(N.S.) 

Note. — As  to  power  to  establish  buildin| 
line — see  note  to  report  of  tibis  case  in  41 
L.RJL(N.S.)   1128. 

Exercise  of  police  power  for  esthetie  por- 
poses-HMe  note  to  Haller  Sign  Works  ▼• 
Physical  Culture  Training  School,  34  UR.A. 
(N.S.)   OOP 

880  V.  8. 


XUBIMX  «.  ttlOHUOMD. 
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«M,  IIT  Pae.  Il«l;  lUj  t.  Cr*%,  ] 
App.  S6S,  IM  Pu.  Stt:  Bt  Lonii  i 
lie  Ifo.  *27,  £1  LJUL  e£S,  22  S.  f1 
Paopto  at  nL  DHaer  i.  C«lder,  8S  Ap 
503,  H  V.  T.  Snpp.  1017;  BjrnM  t. 
ton,  H  N.  J.  U  810,  i4  AtL  SS7: 
BIgB  Worka  «.  PhTtlnl  Culture  Ti 
fi^Ml,  MO  m.  4M,  M  LJLA.(N.S.l 
94  N.  ■.  SSO. 

Ur.  H.  B.  FoUard  ugned  th«  «ii 
tM  •  briit  far  dafcndavt  in  arror: 

Tha  pollaa  pawer  naldeat  in  evar] 
wahiiiiM  regnUtiona  daaignad  to  p 
tka  poblla  aoHTHiltnaa  or  general  proi 
aa  wall  aa  n(BUtiona  dealgnad  to  p 
tha  pnMia  baaltk,  tba  pnblia  moraU, 
pobUa  aafa^. 

Baaoa  *.  Walkar,  B04  U.  B.  811,  51 
400,  £7  Sop.  Ct  Bep.  280;  Chleago,  ] 
R.  Oo.  V.  niiBoia,  200  U.  S.  HI,  692 
ad.  SOa,  000,  28  Sup.  CL  Sap.  841, 
Caa.   117B. 

Statntary  raatrietloaa  np««  tha  ha 
boildinga  am  a  proper  and  raiid  ezei 
tha  poliaa  power. 

Pm^  ax  ral  Kemp  t.  iraenoh,  111 
aU,  li  N.  B.  BC2;  Weleh  t.  Swaac 
Hav.  IH  28  LJLA.{N&)  1100,  1] 
St.  b^  023.  70  N.  B.  745,  2U  U.  B. 
U  ad.  028,  20  Sap.  Ct.  Bap.  687.  S 
BodMtar  T.  Waat,  104  N.  Y.  610,  68 
•48,  71  Am.  St  Sep.  «50,  00  N.  E.  s: 

Under  proper  grant  of  pover,  ordi 
■aj  aatahliah,  oa  eertain  atieeta,  bi 
llaei^  and  provide  that  a  eertain  ol 
r  of  boildi^  ehaU  be  arec 


<9  Ore.  sot. 

Probablf  the  moat  pranonnecd  deelt 
of  thie  ooort  of  Ita  relnotanee  to  rare 
f»dlug  of  atata  eonrta  in  tha  mat 
poUea  ragnlation,  or  eonaidered  by  th 
■nthoritlM,   legialatiTa  and   jndieial 

eaaa  of  Lanrel  Bill  OemetaiT  v.  San 
eieeo,  110  U.  &  358,  64  I*,  ad.  616,  1 
Ot.  Bep.  801.  See  alM>  Hudaou  < 
Water  Oa.  *.  HeCartar,  200  O.  8.  34 
H  1*.  ad.  an,  tSl,  C8  Sup.  Ct  Bep.  I 
An.  Cha.  OWk 

Priaa  hele,  erery  aet  of  a  legally 
toted  hgialatlTe  bodj  fa  eonetitntioit 
tta  pvBOB  who  amalto  an  a«t  on  t1 
Moat  BOHt  elmi^  aalaUJrk  Um  eontaiui 
■r  Jb  «A 


Sinking  Fnnd  Ckwi,  OS  U.  8.  700,  TIB,  25 
[,.  ed.  4M,  601 ;  PoweU  t.  PenneyWanla,  127 
U.  8.  678,  6S4,  32  L.  ed.  203,  268,  B  Snp.  Ct. 
Rep.  09S,  1207. 

What  the  legiilatnre  dietinetlj  aaje  ma; 
be  done  cannot  be  *et  aalde  by  the  eonrta  be- 
cnuae  they  may  deem  it  to  be  nnreaaonable 
or  againat  lound  policy. 

Dill.  Unn.  Corp.  6th  ed.  |  600;  SUte  t. 
CUrke,  64  Mo.  36,  14  Am.  Bep.  471;  DU- 
trtet  of  Columbia  v.  Waggaman,  4  Hackey, 
328;  DanTilla  *.  Hateher,  101  Ya.  538,  44 
S.  E.  723;  Soon  Hing  v.  Crowley,  113  V.  S. 
710,  28  L.  ed.  1147,  6  Sup.  Ct  Bap.  730; 
Wabaah  R,  Co.  t.  Deflanee,  107  U.  S.  102,  42 
Ij.  ed.  03,  17  Bnp.  Ct  Bep.  748;  United 
State*  ex  rel.  Straaburger  t.  Diatriet  of  Co- 
lumbia, 6  Uaekey,  380. 

There  1*  nothing  in  the  record  ae  herein- 
before aet  out  to  anatain  the  contention 
that  the  general  aaaembly  of  Virginia  en- 
acted the  atatute  for  eatbetie  eoneiderationa 

QuDDg  Wing  V.  Eirkendall,  883  U.  8.  60, 
66  L.  ed.  360,  32  Bup.  Ct  Rep.  182. 

The  failure  of  the  etatute  to  make  prori- 
don  for  eompenaation  to  tba  lot  owner  oa 
aeeount  of  depriving  him  of  the  ri^t  to 
occupy  hie  entire  lot  with  buildinga  doea 
not  InTalidate  tba  aet 

Watertown  t.  Ifayo,  100  Uaai.  818,  18 
Am.  Bep.  004. 

In  order  to  Juatify  the  rejection  of  the 
■tatnta  aa  nneoustitutlonal,  it  must  be 
wholly,  not  partially,  for  eathetie  purpoeea. 

Vamey  A  Green  t.  Willianu,  lOS  CaL  318, 
21  LJl.A.(N.8.)  743,  132  Am.  St  Bep.  88, 
100  Pae.  867;  Coekran  t.  Preaton,  108  Hd. 
220,  23  L.KJL(NA)  1183,  129  Am.  8t 
Rep.  432,  70  AU.  113,  16  Ann.  Caa.  1048; 
Haller  Sign  Worka  t.  Phyaieal  Culture 
Training  Sehool,  240  UL  436,  34  L.R.A. 
iSS,)  1003,  04  N.  B.  02a 

Hr.  Jnitiaa  HcKenna  deliverad  tha  opin- 
ion of  the  ooort: 

In  error  to  review  a  Judgment  of  the 
huetlnge  court  of  the  city  of  Richmond,  af- 
Brming  a  Judgment  of  the  pollee  conrt  «f 
the  city,  fmpoeing  a  fine  ot  fSS  on  plaintiff 
in  error  for  alleged  violation  of  an  ordi- 
nance of  the  city  fliiug  a  building  line.  Tite 
Judgment  waa  affirmed  by  the  lupreme  court 
of  the  etate.  110  Ta.  740,  67  S.  E.  376,  10 
Ann.  Caa.  ISO. 

PUIntlff  In  error  attache  the  validity  of 
the  ordinanee  and  the  atatute  under  whIA 
it  waa  enacted  on  the  ground  that  they  In- 
fringe the  Constitntion  of  the  United  Statea, 
In  that  they  deprive  plaiotiS  In  error  of 
hla  property  without  dne  prooeae  of  law, 
and  deny  him  th*  «i||iul  )TiAiMi\«iL  til  \kM 
.    lawi. 

U 
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SUPREME  COURT  OF  THE  UNITED  STATES. 


Got.  Tebm, 


The  ttatute  authorized  the  councils  of 
cities  and  towns,  among  other  things,  "to 
141]make  regulations  concerning  the  *build- 
ing  of  houses  in  the  city  or  town,  and  in  their 
diaeretion,  ...  in  particular  districts 
or  along  particular  streets,  to  prescribe  and 
establish  building  lines,  or  to  require  prop- 
erty owners  in  certain  localities  or  districts 
to  leave  a  certain  percentage  of  lots  free 
from  buildings  and  to  regulate  the  height 
of  buildings."    Acts  of  1008,  p.  623,  4. 

By  virtue  of  this  act  the  city  council 
passed  the  following  ordinance:  "That 
whenever  the  owners  of  two  thirds  of  prop- 
erty abutting  on  any  street  shall,  in  writ- 
ing, request  the  committee  on  streets  to 
establish  a  building  line  on  the  side  of 
the  square  on  which  their  property  fronts, 
the  said  committee  shall  establish  such  line 
so  that  the  same  shall  not  be  less  than  5 
feet  nor  more  than  30  feet  from  the  street 
line.  .  .  .  And  no  permit  for  the  erec- 
tion of  any  building  upon  such  front  of  the 
square  upon  which  such  building  line  is  so 
established  shall  be  issued  except  for  the 
construction  of  houses  within  the  limits  of 
such  line."  A  fine  of  not  less  than  $25  nor 
more  than  $500  is  prescribed  for  a  viola- 
tion of  the  ordinance. 

The  facts  are  as  follows:  Plaintiff  in 
error  is  the  owner  of  a  lot  33  feet 
wide  on  the  south  side  of  Grace  street, 
between  Twenty-eight  and  Twenty-ninth 
•treets.  He  applied  for  and  received 
a  permit  on  the  10th  of  December,  1908,  to 
build  a  detached  brick  building  to  be  used 
for  a  dwelling,  according  to  certain  plans 
and  specifications  which  had  been  approved 
by  the  building  inspector,  dimensions  of 
the  building  to  be  26x59x28  feet  high. 

On  the  9th  of  January,  1909,  the  street 
committee  being  in  session,  two  thirds  of 
the  property  owners  on  the  side  of  the 
square  where  plaintiff  in  error's  lot  is  sit- 
uated, petitioned  for  the  establishment  of 
a  building  line,  and  in  accordance  with  the 
petition  a  resolution  was  passed  establish- 
ing a  building  line  on  the  line  of  a  majority 
142]  *of  the  houses  then  erected,  and  the 
building  inspector  ordered  to  be  notified. 
This  was  done,  and  plaintiff  in  error  given 
notice  that  the  line  established  was  "about 
fourteen  (14)  feet  from  the  true  line  of 
the  street,  and  on  a  line  with  the  major- 
ity of  the  houses."  He  was  notified  further 
that  all  portions  of  his  house,  "including 
Octagon  bay,  must  be  set  back  to  conform 
to**  that  line.  Plaintiff  in  error  appealed  to 
the  board  of  public  safety,  which  sustained 
the  building  inspector. 

At  the  time  the  ordinance  was  passed,  the 

material  for  the  construction  of  the  house 

had  been  assembled,  but  no  actual  construe- 

eion  work  bmd  been  done.    The  building  con- 


formed to  the  line,  with  the  exception  of 
the  octagon  bay  window  referred  to  above, 
which  projected  about  3  feet  over  the  line. 

The  supreme  court  of  the  state  sustained 
the  statute,  saying  that  it  was  neither  "un- 
reasonable nor  unusual,"  and  that  the  court 
was  "justified  in  concluding  that  it  was 
passed  by  the  legislature  in  good  faith  and 
in  the  interest  of  the  health,  safety,  com- 
fort, or  convenience  of  the  public,  and  for 
the  benefit  of  the  property  owners  gener- 
ally who  are  affected  by  its  provisions;  and 
that  the  enactment  tends  to  accomplish  all, 
or,  at  least,  some,  of  these  objects."  The 
court  further  said  that  the  validity  of  such 
legislation  is  generally  recognized  and  up- 
held as  an  exercise  of  the  police  power. 

Whether  it  is  a  valid  exercise  of  the  po- 
lice power  is  a  question  in  the  ease,  and 
that  power  we  have  defined,  as  far  as  it  is 
capable  of  being  defined  by  general  words, 
a  number  of  times.  It  is  not  susceptible  of 
circumstantial  precision.  It  extends,  we 
have  said,  not  only  to  regulations  which 
promote  the  public  health,  morals,  and  safe- 
ty, but  to  those  which  promote  the  publio 
convenience  or  the  general  prosperity.  Chi- 
cago, B.  &  Q.  R.  Co.  V.  Illinois,  200  U.  S. 
561,  50  L.  ed.  596,  26  Sup.  Ct.  Rep.  341,  4 
Ann.  Cas.  1175.  And  further,  "It  is  the 
most  essential  of  powers,  at  times  the  most 
insistent,  and  *always  one  of  the  least[14S 
limitable  of  the  powers  of  government."  Dis- 
trict of  Columbia  v.  Brooke,  214  U.  8.  138, 
149,  53  L.  ed.  941,  945,  29  Sup.  Ct.  Rep. 
560.  But  necessarily  it  has  its  limits  and 
must  stop  when  it  encounters  the  prohibi- 
tions of  the  Constitution.  A  clash  will  not, 
however,  be  lightly  inferred.  Governmen- 
tal power  must  be  fiexible  and  adaptive. 
Exigencies  arise,  or  even  conditions  less  per- 
emptory, which  may  call  for  or  suggest  leg- 
islation, and  it  may  be  a  struggle  in  judg- 
ment to  decide  whether  it  must  yield  to 
the  higher  considerations  expressed  and  de- 
termined by  the  provisions  of  the  Consti- 
tution. Noble  State  Bank  v.  Haskell,  219 
U.  S.  104,  55  L.  ed.  112,  32  L.R.A.(N.S.) 
1062,  31  Sup.  Ct.  Rep.  186,  Ann.  Cas.  1912\, 
487.  The  point  where  particular  interests 
or  principles  balance  "cannot  be  determined 
by  any  general  formula  in  advance."  Hud- 
son County  Water  Co.  v.  McCarter,  209  U. 
S.  349,  355,  52  L.  ed.  828,  831,  28  Sup.  Ct 
Rep.  529,  14  Ann.  Cas.  560. 

But  in  all  the  cases  there  is  the  eonstant 
admonition,  both  in  their  rule  and  examples, 
that  when  a  statute  is  assailed  as  offending 
against  the  higher  guaranties  of  the  Consti- 
tution, it  must  clearly  do  so  to  justify  the 
courts  in  declaring  it  invalid.  This  condi- 
tion is  urged  by  defendant  in  error,  and  at- 
tentive to  it  we  approach  the  oonsideratioa 
of  the  ordinance. 


ISU 


BUKNET  T.  DESMORNES  y  ALVAREZ. 
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It  leaves  no  discretion  in  tbe  committea 
on  itreet*  «•  to  vbelber  the  street  line 
•ball  or  Bball  not  be  estftblished  in  a  given 
CAM.  I'he  action  of  tlie  committee  is  de- 
termined fa;  two  thirde  of  tbe  property  own- 
•n.  In  otber  words,  part  of  the  propert; 
owner*  fronting  on  the  block  determine  the 
•xtent  of  UM  that  otber  owner*  iball  makv 
of  tbeir  lota,  and  against  the  restriction 
they  are  impoteot.  Tbia  we  emphasise. 
One  Mt  of  owitera  determioet  not  only  the 
•xtaut  of  UK,  but  the  Iciod  of  uie  which  an- 
other let  of  owners  may  make  of  tbeir  prop- 
erty. In  what  way  is  tbe  public  safety, 
eaavenience,  or  welfare  served  by  conferring 
fdch  power!  The  statute  and  ordinance, 
while  conferring  the  power  on  some  property 
tolders  to  virtually  control  and  dispose  of  ttie 
fl44]property  rights  of  otfaers,  creates  *na 
■tsndard  bf  which  the  power  thus  given  is 
to  be  exercised;  in  otber  words,  the  prop- 
erty holders  who  desire  and  have  the  au- 
thority to  establiih  the  line  may  do  so  sole- 
ly for  their  own  interest,  or  even  capri- 
oionsly.  Taste  (for  sven  so  arbitrary  a 
thii^[  aa  taste  may  control)  or  judgment 
nay  vary  in  localities,  indeed,  in  the  samv 
tocali^.  There  may  be  one  taste  or  judg- 
ment of  comfort  or  convenience  on  one  side 
of  a  Street  and  a  different  one  on  the  other. 
There  may  be  diversity  in  other  blocks^ 
■ad,  viewing  them  in  succeaaion,  their  build- 
ing linea  may  be  continuous  or  staggering 
(to  adopt  a  word  of  the  mechanical  arta) 
aa  the  interest!  of  certain  of  the  property 
owners  may  prompt  against  the  interests 
of  ethera.  Tbe  only  discretion,  we  have 
■rrm.  whldi  exists  in  the  street  committee 
or  in  the  committee  of  public  safety,  is  in 
Vie  location  of  tbe  line,  between  S  and  30 
fiet.  It  it  hard  to  understand  bow  public 
comfort  or  convenience,  much  leas  public 
health,  can  be  promoted  by  a  line  whicb 
B«y  be  so  variously  disposed. 

We  are  testing  the  ordinance  by  its  sx- 
tieme  possibilities  to  show  bow  in  its  ten- 
dency and  Instances  It  enables  the  conven- 
tenee  or  purpose  of  one  set  ol  property  own. 
era  to  ctmtrol  the  property  right  of  others, 
and  property  determined,  as  the  case  may 
be,  for  business  or  residence, — even,  it  may 
be,  the  kind  of  business  or  character  of 
residence.  One  person  having  a  two-thirds 
ownership  of  a  Uock  may  have  that  power 
against  a  nvmbM-  having  a  less  collective 
ownershlpL  If  it  be  said  that  in  the  instant 
eaas  there  la  do  such  eondition  presented, 
ws  answer  that  there  Is  control  of  tbe  prop- 
szty  of  plaintiff  in  error  by  other  owners  of 
property,  exercised  under  the  ordinance. 
This,  aa  wa  hava  said.  Is  the  vice  of  tbe  or- 
Ifnanee,  and  makes  it,  we  think,  an  tmrea- 
MBahle  ezarelss  of  the  police  power. 

The  ease  requires  no  further  otuamtot 
•I  Ki.  ed. 


We  need  not  consider  tbe  power  of  a  city  to 
establish  a  building  line  or  regulate  the 
structure  or  height  of  buildings.  The  casei 
'which  are  cited  are  not  apposite  to[i4B 
the  present  case.  The  ordinances  or  statutes 
whicb  were  passed  on  bad  more  general  foun- 
dation and  a  more  general  purpose,  whether 
exercises  of  tbe  police  power  or  that  of  emi- 
nent domain.  Nor  need  we  consider  the  caasa 
which  distinguish  between  the  esthetic  and 
ths  material  effect  of  regulations  tbe  con- 
sideration of  which  occupies  some  space  in 
the  argument  and  in  tbe  reasoning  of  the 

Judgment  reversed  and  caae  remanded  foi 
further  proceedings  not  inconsistent  with 
this  opinion. 


AUQUSTO  BURNET,   Appt., 


(See  S.  C  Reporter's  ed.  14B-148.) 

Pleading  —  statatea  of  limitation. 

1.  Prescription  of  an  action  to  claim  filia- 
tion under  the  limitations  imposed  by  Porto 
Rico  Civ.  Code  1889,  art.  137,  and  Porto 
Rico  act  of  March  1,  1B02,  g  199,  must  be 
pleaded  to  be  available  aa  a  defense,  even 
though  the  statutes  extinguish  the  right 
if  suit  be  not  brought  in  time,  and  there- 
fore eatablish  a  condition  precedent. 

(For  otber  cases,  see   PlesdInB,   III.  x.  >.  I> 

DEpCBt   Blip.  Ct.    190S.] 
Appeal  —  diRcretlon  below. 

2.  Tbe  failure  of  the  Porto  Riean  Su- 
preme Court,  when  reversing  a  decree  in 
favor  of  defendant  in  an  action  to  claim 
fHiation,  because  tbe  bar  of  prescription  bad 
not  been  pleaded,  to  send  the  case  back  to 
the  lower  court  to  permit  tbe  defendant  to 
cross-examine  the  claimants,  should  not  he 
revised  by  tbe  Federal  Bupreme  Court,  the 
question  being  only  one  of  discretion,  and 
not  of  power- 

[For  other  cases,  see  Appeal  and  Brror.  Till. 
1,   In    Dieest   Sap.   Ct.    IMS.] 


[No.    IX.] 


APPEAL  from  ths  Bupreme  Court  of 
Porto  Rico  to  review  a  decree  which 
reversed  a  decree  of  tbe  District  Court  for 
the  Judicial  District  of  Humacao  In  favor 
of  defendant  in  on  action  to  claim  filia- 
tion, because  tbe  bar  of  prescription  had 
not  been  pleaded.  Affirmed. 
Bee  same  case  below,  13  P.  R.  R.  18. 
The  facts  are  stated  in  the  opinion. 

Note. — Review  by  Federal  Supreme  Court 
of  discretionary  action  ol  court  \«\ow — «ft 
note  to  Barrow  v.  Hm,  14  'L.  «&.  \:.  %.  <%■ 
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Oor.  Tkftit, 


Mr.  WilllB  Sweet  submitted  the  cause 
for  appellant: 

The  decision  in  the  case  at  bar  has,  in 
principle^  been  several  times  reversed  by  the 
■npreme  court  of  Porto  Rico,  and  the  con- 
tention of  the  appellant  sustained. 

Gual  V.  Bonafoux,  16  P.  R.  R.  545;  Puente 
V.  Puente,  16  P.  R.  R.  556;  Calaf  v.  Calaf, 
17  P.  R.  R.;  Armsterdam  ▼.  Puente,  16 
P.  R.  R.  527. 

A  remedial  statute  controls  and  directs 
the  manner  and  method  of  the  remedy,  but 
does  not  affect  the  right.  But  a  remedial 
statute  may  be  changed  or  modified  at  any 
time,  and  ttie  procedure  goes  with  it. 

Pritchard  v.  Norton,  106  U.  S.  124-130, 
27  Ix  ed.  lOi-106,  1  Sup.  Ct  Rep.  102; 
Bank  of  United  States  ▼.  Donnally,  8  Pet. 
361,  8  L.  ed.  074. 

The  witnesses  should  have  been  subjected 
to  cross-examination,  or  at  least  the  priv- 
ilege should  have  been  extended.  This  is 
especially  true  under  the  extraordinary 
statements  contained  in  the  testimony  of 
witness  Isabel  Desmornes. 

MoUan  v.  Torrance,  0  Wheat.  538,  6  L.  ed. 
164;  Garland  v.  Davis,  4  How.  132,  11 
U  ed.  007. 

No  appearance  for  appellees. 

146]     *Mr.  Justice  Holmes  delivered  the 
opinion  of  the  court: 

This  was  a  proceeding  by  the  appellees, 
as  illegitimate  children  of  Adolfo  Des- 
mornes, deceased,  to  be  adjudged  his  recog- 
nised children.  The  appellant  answered 
that  he  was  the  nephew  and  heir  of  Des- 
mornes, and  denied  that  the  appellees  were 
his  children  or  ever  were  recognized  as  such. 
The  district  court  held  that  the  action  had 
prescribed  under  the  limitations  imposed 
upon  actions  of  this  class  by  the  Civil 
Codes  of  1880  and  1002.  Thia  decision  was 
reversed  by  the  supreme  court  on  the 
ground  that  the  bar  to  the  action  had  not 
been  pleaded,  and  a  decree  was  entered  for 
the  appellees  upon  a  consideration  of  the 
evidence  taken  below. 

The  case  was  argued  in  this  court  on 
behalf  of  the  appellant  only,  and  we  shall 
content  ourselves  with  discussing  the  argu- 
ment made  by  him.  By  the  Civil  Code  of 
1880,  art  187,  actions  of  this  kind  "can 
be  instituted  only  during  the  life  of  the 
presumed  parents,"  with  certain  exceptions. 
It  appears  by  the  complaint  that  Des- 
mornes died  on  November  2,  1005,  before 
this  suit  was  brought.  By  the  statute  of 
Porto  Rico  approved  March  1,  1002,  |  100, 
under  which  the  appellant  says  that  the 
appellees  proceed,  "An  action  to  claim  filia- 
tion may  be  filed  at  any  time  within  two 
mfter  the  child  BhMlI  become  of  age," 


etc.  It  appeared  in  evidence  that  the  ap- 
pellees became  of  age  more  than  two  years 
before  this  action  was  filed.  It  is  urged 
that  the  words  of  both  statutes  are  jurisdic- 
tional and  constitute  a  condition  precedent. 
It  is  said  further  that  the  supreme  court 
of  Porto  Rico  in  later  decisions  has  shown 
an  inclination  to  recede  from  the  doctrine 
of  the  present  one;  but  as  this  case  has  not 
been  overruled  in  terms,  we  shall  do  no 
more  than  indicate  why  we  think  the  deci- 
sion right. 

*  Whether  prescription  goes  only  to[147 
the  remedy  or  extinguishes  the  right,  it 
affects  the  jurisdiction  no  more  than  any 
other  defense.  When  a  court  has  general 
jurisdiction  to  try  the  question  whether  an 
alleged  right  exists,  the  rules  that  deter- 
mine the  existence  of  the  right  ordinarily 
govern  the  duty  only  of  the  court,  not  its 
power.  Its  judgment  that  the  right  is  es- 
tablished cannot  be  impeached  collaterally 
by  proof  that  the  judgment  was  wrong. 
For  instance,  a  common-law  court  ought 
not  to  give  judgment  for  the  plaintiff  upon 
a  parol  promise  without  consideration,  but 
if  it  does  so  the  judgment  is  not  open  to 
collateral  attack.  Even  words  in  a  statute 
that  might  seem  to  affect  the  power  of  the 
court,  such  as  "no  action  shall  be  brought," 
in  the  statute  of  frauds,  are  assumed  with- 
out question  merely  to  fix  the  law  by  which 
the  court  should  decide,  as  is  explained  in 
Fauntleroy  v.  Lum,  210  U.  S.  230,  235,  62 
L.  ed.  1030,  1041,  28  Sup.  Ct.  Rep.  641. 
We  see  no  reason  why  the  ordinary  rule 
should  not  apply  to  this  case. 

But  it  is  said  that,  whether  the  statutes 
go  to  the  jurisdiction  or  not,  they  estab- 
lish a  condition  precedent.  Of  course,  ail 
defenses  disclose  conditions  precedent  to 
the  successful  maintaining  of  the  action; 
but  more  than  that  must  be  meant,  and  we 
take  the  argument  to  be  that  the  statuts 
extinguishes  the  right  if  the  suit  is  not 
brought  in  time,  and  therefore  creates  a 
condition  precedent  to  the  right  of  the  ap- 
pellees. But  that  abstract  proposition  does 
not  decide  the  case.  The  question  before  us 
is  a  question  of  pleading,  and  not  every 
matter  that  may  affect  the  existence  of  the 
right  at  the  time  of  bringing  suit  must 
be  dealt  with  by  the  plaintiff  in  stating 
his  cause  of  action.  A  release  under  seal 
destroys  a  right  as  fully  as  prescription 
could,  yet  a  plaintiff  does  not  have  to  deny 
a  release  in  his  declaration.  Usually,  if 
facts  have  arisen  since  the  cause  of  action 
accrued,  that  take  it  away,  it  is  more  con- 
venient and  it  is  required  that  the  defend- 
ant should  allege  them,  rather  than  thai 
the  plaintiff  should  be  called  *on  to[14% 
deny  in  the  first  place  all  possible  matters 
of  that  sort    Sawyer  v.  Boston,  144  Masa. 

SS6  u.  a 
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470,  472,  11  N.  E.  711.  <Tor  if  he  should  Argued  October  SO  and  Norember  4,  1012. 
do  M^  the  declaration  would  be  more  prolix  Decided  December  2,  1012. 
than  was  convenient."  Hawkings  t.  Bill- 
head, Cro.  Car.  404.  "The  mere  fact  that  the  A  PPEAL  from  the  Supreme  Court  of  the 
time  of  bringing  suit  goes  in  some  sense  to  xl.  Territory  of  New  Mexico  to  review  a 
the  Jurisdiction  of  the  court  does  not  nee-  decree  which  affirmed  a  decree  of  the  Dis- 
essarily  take  the  case  out  of  the  genera]  trict  Court  for  the  County  of  Colfax,  in 
rules  of  pleading.''  Sawyer  v.  Boston,  su-  that  territory,  denying  the  title  of  the 
pra.  It  would  seem,  as  observed  by  the  trustee  in  bankruptcy  to  a  mining  dredge 
eourt  below,  that  the  defendant  was  free  to  formerly  the  property  of  the  bankrupt,  but 
renounce  the  objection  if  he  saw  fit.  We  sold  under  an  attachment  levied  before  the 
know  of  no  public  policy  that  would  pre-  petition  in  bankruptcy  was  filed.  Affirmed, 
▼ent  his  permitting  the  appellees  to  ac-  See  same  case  below,  15  N.  M.  08,  108 
quire  rights  that  earlier  they  were  entitled  Pac  266. 

to.    So  that  on  this  ground  as  well  as  on  The  facts  are  stated  in  the  opinion. 

ti»t  of  conyenfence.  we  ««  of  opinion  that  ^^^    ^^^  j.    ^^          ^^^  ,    ^ 

the  general  rule  of  pleading  appli^.  M«sl>l8h    argued    the   cause,    and.    with 

Th.  only  matter  remaining  to  be  men-  ^^,   Frank  H.  Scott  and  Edgar  A.  Ban- 

"••IS^  ^  ^  .uggeation  that  the  .uprme  ^^^^   ^,^  ^  ^^^  ,^^  appeUant: 

•ourt  should  hare  sent  the  case  back  to  the  ^^^  ^       .^^^^  ^^  baXuptcy  was  filed, 

lower  ccuit  to  give  the  appellant  an  op  j^,  ^^^  ^f^^  bankrupt  were  in  curtcdia 

H^T'^  t,  «'«"-*^*°»"*  *•■•  •PP«»«»!  legU.  and  the  jurisdiction  of  the  bankruptox 

but  there  being  no  question  of  the  power  J„^  ^  ^„  ^,  ^,  ^^  exdusiTC.    Th» 

of  «>•  •»!»"•»•  oourt,  we  should  be  slow  to  ^^,  ^^  Charles  Springer  was  had  subse- 
eoiitrol  ito  discretion  on  thu  point  ^^  ^^,  ^^^/^,  iSjudication  in  bank- 
Judgment  aflSrmed.  ^^p^^^  ^^^  ^^  ^„  ^^^^^  ^^^^  ^^,^  ^j 

the  pendency  of  the  bankruptcy  proeeeding^ 

^^~~  and  could  obtain  no  title  superior  to  that 

of  the  trustee. 

VRANK  H.  JONES.  Trustee  in  Bankruptcy  (»)  No  title  passed  to  the  purchaser  of 

of  the  Oro  Dredging  Company,  Appt..  the  dredge  becKuse  the  proceedings  to  sell 

T.  and  the  sale  were  had  subsequent  to  the 

CHARLES  SPRINGER.  entry  of  the  order  of  adjudication  in  the 

bankruptcy  proceedings. 

(See  a  C.  Reporter's  ed.  148-157.)  Conner  t.  Long.  104  U.  8.  228.  281,  282, 

_     ^       ^                 ^        .....  ^.  26  L.  ed.  723.  724.  725;   Acme  Harvester 

Bwikraptcy  -  ouster  of  sUte  Jorlsdlc  ^   ^   Beekman  Lumber  Co.  222  U.  S.  800, 

won  "-•  sale  under  attaciunent.  ^.^^   #*«  ▼     j  A^a  aia  «»  a       i^u.  ¥>       aa 

1.  The  pendency  of  proceedings  in  bank-  307,  66  L.  ed.  208,  213,  82  Sup.  Ot.  Rep.  06; 
rnptcy,  unknown  to  any  of  the  parties  con-  International  Bank  v.  Sherman,  101  U.  S. 
eemed,  or  to  the  eourt,  does  not  prevent  a  403,  406,  25  L.  ed.  866,  867 ;  Mueller  v. 
territorial  court  having  custody  of  perish-  Nugent,  184  U.  S.  1,  14,  46  L.  ed.  406,  411, 
able  property  through  its  receiver  appoint-  22  Sup.  Ct  Rep.  260;  New  Lamp  Chinmey 
•d  under  an  attachment  levied  before  the  Qq^  y,  Ansonia  Brass  &  Copper  Co.  01  U.  S. 
Mtition  in  bankruptcy  wss  filed,  from  or-  ggg    ggj    £3  L.  ed.  336,  338;   Re  Granite 

T^^M-^'^Z't^^^^^^  Oig^Ban^70  C   C.  A.  316,  137  FcJ  818; 

interests  of  both  plaintiff  and  defendant  l^**^?*'^  ^'  ^"^  ^*  ^'  ^'  ^'  ^^^'  ^^^ 
will  be  promoted  by  the  sale,"  but  such  sale  "^-  *■*•  -.  .  .  ^  . 
ia  valid,  and  the  claim  of  the  trustee  in  (b)  The  proviso  to  §  67f  of  the  bank- 
bankruptcy  is  transferred  to  the  proceeds,  ruptcy  act  of  1808,  protecting  the  title  of 
[For  other  cases,  see  Bankruptcy,  68-^0.  In  an  innocent  purchaser  for  value,  is  no  pro- 
Dlcest  Sup.  Ct.  1008.]  ^^j^ij  ^  appellee,  as  the  same  does  not 

^^^IJT  '«>n»,^"*^'-«f>  «>»«•*  -  «>'^-  apply  to  the  sale  made  in  this  case,  nor  does 

stmction  of  local  statute.  "I'l'v  ^  *"'  "^f  mj««^  m*  •      vi^,  uw  «« 

2.  The  ruling  of  the  territorial  supreme  ^^»  «n^«'  ^J  circumstances,  contemplate  a 
eourt  that  a  judicial  sale  was  within  the  purchase  subsequent  to  an  adjudication  in 
terms  of  N.  M.  Comp.  Laws  1807,  §  2716,  bankruptcy. 

governing  the  sale  of  attached  property  of  International  Bank  v.  Sherman,  101  U.  S. 

ft  perishable  nature  when  the  interests  of  403,  406,  26   L.  ed.  866,  867;   Mueller  v. 

*S,  ^}^  7!\  **,  ?7^"^*^  *2.  ^'H?  Z^^'  Nugent,  184  U,  S.  1, 14, 46  L.  ed.  406,  411, 28 

^lr^'I^^^Ji^l^^!!7^^  ^  ^^  Su^  Ct  Rep.  260;  Acme  Harvester  Co.  v. 

Bapreme  court  on  appeal.  _  \           _  "^  ,      '        _  _  _  __    .,    _  _  _    -^^ 

fPor  other  cases,  see  Appeal  and  Error.  VIII.  Beekman  Lumber  Co.  222  U.  S.  300,  306, 

■Ll:  Courts,  VII.  d.  In  Digest  8ap.  Ct.  307,  66  L.  ed.  208,  213,  32  Sup.  Ct  Rep.  06; 

^^^  CUrke  v.  Larremore,  18S  U.  ^,  Cft^,  V1\*- «!. 

INa  23.J  655,  23  Sup.  Ct  Kep.  ^^. 
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(e)  The  Bale  in  this  case  was  not  had  in 
a  proceeding  to  enforce  a  pre-existing  lien, 
and  the  jurisdiction  of  the  territorial  court 
ended,  although  not  appearing  upon  its  own 
record,  when  the  adjudication  was  entered 
in  the  bankruptcy  proceedings. 

Conner  v.  Long,  104  U.  S.  228,  239,  240, 
26  L.  ed.  723,  727,  728 ;  Re  Watts,  190  U.  S. 
1,  27,  30,  47  L.  ed.  933,  941,  942,  23  Sup. 
Ct.  Rep.  718,  14  Am.  Crim.  Rep.  48;  Eyster 
V,  Gaff,  91  U.  S.  521,  23  L.  ed.  403;  Doe  v. 
Childress,  21  Wall.  642,  22  L.  ed.  549. 

(d)  Subsequent  to  adjudication,  perish- 
able property,  like  all  other  property  of  the 
bankrupt,  must  be  sold  in  the  bankruptcy 
court. 

Conner  v.  Long,  104  U.  S.  228,  26  L.  ed. 
723;  Acme  Harvester  Co.  v.  Beekman  Lum- 
ber Co.  222  U.  S.  300,  306,  56  L.  ed.  208,  213, 
32  Sup.  Ct.  Rep.  96;  Re  Watts,  190  U.  S.  1, 
27,  30,  47  L.  ed.  933,  941,  942,  23  Sup.  Ct. 
Rep.  718,  14  Am.  Crim.  Rep.  48. 

Assuming  that  the  jurisdiction  of  the 
territorial  court  to  sell  perishable  property 
was  concurrent  with  that  of  the  bank- 
ruptcy court, 

(a)  The  dredge  was  not  perishable  prop- 
erty within  the  meaning  of  those  words  as 
contemplated  by  the  sale  of  perishable  prop- 
erty in  bankruptcy  proceedings,  in  that  the 
dredge  was  in  the  custody  of  the  bankruptcy 
court  and  could  have  been  conserved,  and 
the  same  was  not  destroyed,  or  expensive  to 
keep,  in  the  sense  that  it  ought  to  have 
been  sold. 

Bryan  v.  Bernheimer,  181  U.  S.  188,  45 
L.  ed.  814,  21  Sup.  Ct.  Rep.  567. 

(b)  The  dredge  was  not  perishable  prop- 
erty within  the  meaning  of  the  statute  of 
the  territory  of  New  Mexico  relating  to  sales 
of  property  of  a  perishable  nature,  and  liable 
to  be  lost  before  final  adjudication. 

Mosher  v.  Bay  Circuit  Judge,  108  Mich. 
570,  66  N.  W.  478;  Oneida  Nat.  Bank  v. 
Paldi,  2  Mich.  N.  P.  221;  Newman  v.  Kane, 

0  Nev.  234 ;  Goodman  v.  Moss,  64  Miss.  303, 

1  So.  241;  Weis  v.  Basket,  71  Miss.  771,  15 
So.  650. 

Mr.  Ernest  Knaebel  argued  the  cause, 
and,  with  Messrs.  Charles  A.  Spiess,  Al- 
dis  B.  Browne,  Alexander  Britton,  and 
Evans  Browne,  filed  a  brief  for  appellee: 

Appellee,  Charles  Springer,  purchased  the 
dredge  at  a  sale  ordered  by  the  judge  of  the 
district  court  of  Colfax  county,  t)ie  dis- 
trict court  of  Colfax  county  directing  the 
sale  thereof  in  the  rightful  exercise  of 
conceded  jurisdiction,  without  knowledge  on 
the  part  of  the  court  or  on  the  part  of 
Springer  of  the  pendency  of  the  bankruptcy 
proceedings  in  Illinois,  and  he  therefore  ob- 
tained a  perfect  title  to  the  dredge. 
^fv^r  V.   GbB,  n   U.  S.  621,  23  L.  ed. 


403;  Doe  v.  Childress,  21  WalL  642,  22  L.  ed. 
549;  Kent  v.  Downing,  44  Ga.  116;  Re 
Davis,  1  Sawy.  260,  Fed.  Cas.  No.  3,620; 
Re  Fuller,  1  Sawy.  243,  Fed.  Cas.  No.  5,148; 
Brackett  v.  Dayton,  34  Minn.  219,  25  N.  W. 
348;  Revere  Copper  Co.  v.  Dimmock,  90  N. 
Y.  33 ;  Muser  v.  Kern,  55  Fed.  916 ;  Morning 
Teleg.  Pub.  Co.  v.  S.  B.  Hutchinson  Co.  140 
Mich.  38,  8  L.R.A.(N.S.)  1232,  109  N.  W. 
42 ;  York  Mfg.  Co.  v.  Cassell,  201  U.  S.  344, 
352,  50  L.  ed.  782,  785,  26  Sup.  Ot.  Rep.  481 ; 
Re  Rathman,  106  C.  C.  A.  253,  183  Fed.  913; 
Jaquith  v.  Rowley,  188  U.  S.  620-625,  47 
L.  ed.  620-623,  23  Sup.  Ct.  Rep.  869;  His- 
cock  V.  Varick  Bank,  206  U.  S.  28,  51  L.  ed. 
045,  27  Sup.  Ct.  Rep.  681 ;  Conner  v.  Long, 
104  U.  S.  228,  26  L.  ed.  723. 

Springer's  title  to  the  dredge  is  in  nowise 
dependent  upon  the  validity  of  the  attach- 
ment proceedings,  nor  does  it  in  anywise  de- 
pend upon  the  question  of  whether  or  not 
the  title  became  vested  in  the  trustee  in 
bankruptcy  as  of  the  date  of  the  filing  of 
the  petition.  He  purchased  the  dredge  at  a 
sale  ordered  by  the  New  Mexico  court  in  a 
proceeding  in  rem,  having  for  its  purpose 
the  transmutation  of  perishable  property, 
or  property  liable  to  be  lost  or  diminished 
in  value,  into  imperishable  money. 

Young  V.  Kellar,  94  Mo.  581,  4  Am.  St. 
Rep.  406,  7  S.  W.  293 ;  Betterton  v.  Eppstein, 
78  Tex.  443,  14  S.  W.  861. 

Tlie  proceeds  of  the  sale  simply  take  the 
place  of  the  attached  property,  and  do  not 
interfere  with  prior  liens. 

State  ex  rel.  Block  v.  Civil  Dist.  Judge, 
44  La.  Ann.  87,  10  So.  405 ;  Pollard  v.  Baker, 
101  Mass.  259;  Taylor  v.  Thurman,  —  Tex. 
— ,  12  S.  W.  614;  WeUh  v.  Lewis,  71  Ga. 
387. 

The  object  of  the  statute  permitting  sale 
of  property  expensive  to  keep  or  perishable, 
before  judgment,  is  for  the  benefit  of  both 
parties  or  any  third  party  who  claims  it. 

Pollard  V.  Baker,  101  Mass.  259;  Oeters 
V.  Aehle,  31  Mo.  380;  Vork  v.  Sanborn,  47 
N.  H.  403. 

The  correctness  of  an  order  for  the  sale 
of  the  attached  property  before  judgment,  or 
the  determining  the  propriety  of  such  sale, 
will  not  be  reviewed,  nothing  appearing 
afiTirmatively  impeaching  it,  but  the  pro- 
priety thereof  will  be  presumed. 

McCreery  v.  Berney  Nat.  Bank,  116  Ala. 
224,  67  Am.  St.  Rep.  105,  22  So.  577; 
Runner  v.  Scott,  150  Ind.  441,  50  N.  E. 
479;  Dunn  v.  Salter,  1  Duv.  342;  Re  Le  Vay, 
125  Fed.  990. 

The  term  "perishable"  should  receive  a 
liberal  rather  than  a  narrow  construction, 
and  will  embrace  property  the  keeping  of 
which  may  render  it  of  no  value  in  the  end 
to   satisfy   the   claims,   and    in   this   tenaa 
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alracMt  may  propertj  fubjeet  to  attaehineni 
may  be  sold  as  perishable. 

MeCreerj  v.  Bemey  Nat.  Bank,  116  Ala. 
224,  67  Am.  St.  Rep.  105,  22  So.  677;  Young 
▼.  Davis,  30  Ala.  213;  Schumann  v.  Davis, 
26  Abb.  N.  C.  125,  13  N.  Y.  Supp.  676; 
Southern  R.  Co.  v.  Sheppard,  42  S.  C.  543,  20 
8.  £.  481;  Anonymous,  18  N.  J.  L.  26; 
Mosher  v.  Bay  Circuit  Judge,  108  Mich.  570, 
66  N.  W.  478. 

Springer  is  a  bona  fide  purchaser  for  value 
at  the  dredge,  and  his  title  is  recognised 
niA  protected  by  the  very  provisions  of  the 
bankruptcy  act  which  opposing  counsel  con- 
tend have  destroyed  or  prevented  the  ac- 
quisition by  him  of  his  title. 

Clark  V.  Larremore,  188  U.  S.  486,  47 
K  ed.  555,  23  Sup.  Ct.  Rep.  363;  Re  Franks, 
95  Fed.  635. 

A  bona  fide  purchaser  is  one  who  buys 
pieperty  without  notice  that  some  third 
(srty  has  a  right  to,  or  interest  in,  such 
property,  and  pays  a  full  and  fair  price  for 
th«  same  at  the  time  of  such  purchase,  or 
bdbre  he  has  notice  of  the  claim  or  interest 
of  such  other  in  the  property. 

Spicer  v.  Waters,  65  Barb.  227;  Perry, 
Trusts,  p.  218;  Alden  v.  Trubee,  44  Conn. 
455. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  case  comes  here  upon  appeal  from 
a  judgment  denying  the  title  of  the  appel- 
lant, as  trustee  in  bankruptcy,  to  property 
formerly  belonging  to  the  bankrupt  and 
so)  J  in  this  suit  by  order  of  the  local 
cedrt.  The  facts  are  these.  The  property 
in  question  is  a  mining  dredge.  It  was  at- 
tfched  on  February  27,  1006,  and  a  re- 
ef iver  was  appointed  on  March  10.  On 
B/ay  1,  a  petition  was  filed  for  an  order 
d  Irecting  the  dredge  to  be  sold  on  the  ground 
tbat  it  was  "of  a  perishable  nature,  and 
liable  to  be  lost  or  diminished  in  value  before 
164]the  final  adjudication  of  the  *case" 
within  the  Compiled  Laws  of  New  Mexico, 
1107,  §  2716,  and  an  order  to  that  effect 
nas  made  on  the  same  day.  The  ground 
o/  the  finding  on  which  the  sale  was  or- 
dered was  that  the  dredge  was  anchored  in 
au  embanked  pond  fed  by  a  mountain 
stream  subject  to  heavy  floods,  and  was  lia- 
ble to  damage  from  that  source.  The  sale 
took  place  on  June  26,  and  the  dredge  was 
bought  in  good  faith  and  without  notice  of 
the  defendant's  insolvency,  at  a  price  of 
$5,000,  paid  into  court  by  the  appellee, 
Springer.  The  sale  was  confirmed  on  July 
17.  But  on  March  12,  1006,  a  petition  in 
bankruptcy  had  been  filed  in  the  northern 
diatrSet  of  Illinois  against  the  Oro  Dredg- 
ing Company,  the  defendant  in  this  suit. 
Ob  April  28,  the  company  was  mdjudged  a. 
§7  L.  e4. 


bankrupt  On  July  0,  the  appellant  was 
appointed  trustee,  and  on  July  10  quali- 
fied. On  August  2,  he  first  appeared  in 
this  cause,  that  being  the  first  notice 
of  the  adjudication  received  by  the  par- 
ties concerned  or  the  court.  He  filed  an 
intervening  petition  praying  that  tie  or- 
der of  sale  be  set  aside,  the  attachment 
dissolved,  and  the  property  turned  over  to 
him.  The  petition,  so  far  as  it  affects  the 
dredge,  was  denied,  the  judgment  was  af- 
firmed by  the  supreme  court  of  the  terri- 
tory, and  the  trustee  appealed. 

The  main  ground  of  the  appeal  is  that 
by  §  70  of  the  bankruptcy  act  the  title  of 
the  trustee  related  back  to  the  date  of  the 
adjudication  of  bankruptcy,  and  that,  as 
matter  of  law.  Springer  could  not  be  a 
bona  fide  purchaser  within  the  proviso  of 
S  67f,  saving  the  title  of  a  bona  fide  pur- 
chaser for  value  who  shall  have  acquired 
the  property  by  the  attachment  without 
notice  or  reasonable  cause  for  inquiry.  It 
is  argued  that  filing  the  petition  in  bank- 
ruptcy was  a  caveat  to  all  the  world  (Muel- 
ler V.  Nugent,  184  U.  S.  1,  14,  46  L.  ed. 
405,  411,  22  Sup.  Ct.  Rep.  260,  and  that  the 
above  proviso  can  have  effect  only  when 
the  judgment  and  sale  took  place  before 
the  petition  was  filed. 

We  have  no  occasion  to  consider  the  last 
proposition  in  order  to  decide  this  case,  or 
what  effect,  if  any,  the  proviso  *has[155 
upon  some  language  in  Conner  v.  Long,  104 
U.  S.  228,  26  L.  ed.  723,  relied  upon  by  the 
appellant  (see  Clarke  v.  Larremore,  188 
U.  S.  486,  488,  47  L.  ed.  555,  557,  23  Sup. 
Ct.  Rep.  363),  the  proceeding  not  having 
been  one  to  enforce  the  lien  of  the  attach- 
ment, but  simply  an  order  made  on  a  find* 
ing  that,  in  the  language  of  the  New  Mex- 
ico statute,  "the  interests  of  both  plaintiff 
and  defendant  will  be  promoted  by  the 
sale  of  the  property."  But  the  proposition 
quoted  from  Mueller  v.  Nugent  must  be 
taken  with  reference  to  the  facts  then  be- 
fore the  court,  and  not  as  applicable  to  all 
intents  and  purposes.  Yoric  Mfg.  Co.  v. 
Cassell,  201  U.  S.  344,  353,  50  L.  ed.  782, 
785,  26  Sup.  C^.  Rep.  481;  Hiscock  v. 
Varick  Bank,  206  U.  S.  28,  41,  51  L.  ed. 
045,  053,  27  Sup.  Ct.  Rep.  681;  Re  Rath- 
man,  106  C.  C.  A.  253,  183  Fed.  013,  024, 
025.  It  is  true  that  the  estate  is  regarded 
as  in  custodia  legis  from  the  date  of  the 
petition,  as  against  a  subsequent  attach- 
ment. Acme  Harvester  Co.  v.  Beekman 
Lumber  Co.  222  U.  S.  300,  306,  807,  66  L. 
ed.  208,  213,  32  Sup.  Ct.  Rep.  06.  But  in 
a  case  like  the  present,  where,  under  an 
attachment  levied  before  the  petition  was 
filed,  the  property  had  been  put  into  the 
hands  of  a  receiver,  without  uoUtib  ^1  >^<^ 
petition,  it  is  not  true  that  iXV  v^s^rai  issA 
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jurisdietion  of  the  local  court  were  ended 
before  notice  of  the  bankruptcy  proceed- 
ing!. EyBter  v.  Gaff,  91  U.  S.  521,  624, 
525,  23  L.  ed.  403-405;  Scott  v.  Ellery, 
142  U.  S.  381,  384,  35  L.  ed.  1050,  1051,  12 
Sup.  Ct.  Rep.  233;  Jaquith  t.  Rowley,  188 
U.  S.  620,  626,  47  L.  ed.  620,  623,  23  Sup. 
Ct.  Rep.  369;  Frank  y.  Vollkommer,  205 
U.  S.  521,  529,  51  L.  ed.  911,  915,  27  Sup. 
Ct.  Rep.  596;  Revere  Copper  Co.  v.  Dimock, 
90  N.  Y.  83. 

The  jurisdiction  of  the  territorial  court 
not  having  been  avoided,  and  that  eourt 
having  the  actual  custody  of  the  res,  it 
had  the  power  to  preserve  the  subject-mat- 
ter of  the  controversy  that  necessarily  is 
incident  to  such  conditions.  An  illustra- 
tion, although  not  a  perfect  analogy,  is  to 
found  in  United  States  v.  Shipp,  203  U.  S. 
563,  573,  51  L.  ed.  319,  323,  27  Sup.  Ct. 
Rep.  165,  8  Ann.  Cas.  265.  An  appeal  had 
been  taken  to  this  court  on  a  petition  for 
habeas  corpus,  where  a  prisoner  was  held 
under  sentence  of  a  state  court,  and  pend- 
ing the  appeal  this  court  had  ordered  the 
custody  of  the  appellant  to  be  retained. 
Shipp  was  charged  with  contempt  for  having 
156]been  party  *to  a  conspiracy  that  ended 
in  lynching  the  prisoner.  It  was  strongly 
argued  that  neither  the  circuit  court  that 
refused  the  writ,  nor  this  court,  had  any 
jurisdiction  of  the  ease,  but  it  was  held 
that,  whether  it  had  jurisdiction  or  not, 
until  the  question  was  decided,  this  court 
had  authority  from  the  necessity  of  the  case 
to  preserve  the  subject  of  the  petition.  A 
similar  authority  existed  in  the  territorial 
eourt  until  the  trustee  saw  fit  to  intervene, 
which,  so  far  as  would  have  appeared  at 
the  time  of  the  sale,  had  anyone  known  of 
the  bankruptcy  proceedings,  he  might  never 
do.  According  to  Marshall,  Ch.  J.,  ''a  right 
to  order  a  sale  is  for  the  benefit  of  all  par- 
ties, not  because  the  case  is  depending  in 
that  particular  court,  but  because  the  thing 
may  perish  while  in  its  custody,  and  while 
neither  party  can  enjoy  its  use."  Jennings 
V.  Carson,  4  Cranch,  2,  26,  2  L.  ed.  531, 
539.  The  recognition  of  a  power  springing 
from  necessity  is  of  old  standing  in  Eng- 
lish law.  Eyston  v.  Studd,  2  Plowd.  459, 
466;  2  Co.  Inst.  168;  Baker  v.  Baker,  1 
Vent.  313.  See  further  Young  v.  Kellar, 
94  Mo.  581,  4  Am.  St.  Rep.  406,  7  S.  W. 
293;  Betterton  v.  Eppstein,  78  Tex.  443, 
14  S.  W.  861;  Re  Le  Vay,  125  Fed.  990, 
992. 

It  it  argued  that  if  a  sale  was  necessary, 
the  court  of  bankruptcy  could  have  directed 
it  under  general  order  18,  3,  and  that  its 
power  was  exclusive.  But  such  a  rule 
would  much  impair  the  usefulness  of  the 
principle.  The  trustee,  if  appointed,  may 
jr€f^  know  the  eopdition  of  the  property,  or 


be  prepared  to  deeide.  The  court  having 
the  actual  custody  of  the  res  does  not  know 
of  the  bankruptcy  proceedings.  Thera  it  a 
necessity  for  immediate  action  and  no  ona 
is  ready  to  act.  If  the  local  eourt,  is  its 
ignorance,  directs  a  sale  and  the  purchaser 
is  chargeable  with  notice  that  there  may  be 
somewhere  a  petition  filed  that  will  destroy 
his  title,  the  doubt  affects  the  price  thai 
he  will  give,  and  if  the  sale  turns  out  ef- 
fective, the  goods  have  been  sacrificed.  The 
very  reason  of  the  rule  that  permits  a  good 
title  to  be  given  by  an  authority  that  has 
*none  contradicts  the  limitation  sup-[157 
posed.  We  are  of  opinion  that  the  power  of 
the  territorial  court  remained.  "For  neces- 
sity (which  is  excepted  out  of  the  law)  the 
sale  in  that  case  is  good."  2  Co.  Inst.  168, 
The  proceeding  is  in  rem,  against  all  the 
world,  the  sale  stands,  and  the  claim  of 
the  trustee  is  transferred  to  the  proceeds, 
which  ordinarily  must  be  presumed  to  rep- 
resent the  fair  value  of  the  goods  and  take 
their  place. 

Finally  it  is  argued  that  the  oourt  of 
bankruptcy  must  decide  whether  the  prop- 
erty is  perishable  or  not,  and  that  this 
property  was  not  within  the  power  con- 
ferred by  the  statute  of  New  Mexico.  The 
first  proposition  is  little  more  than  the 
one  last  discussed  in  another  form.  But 
assuming  that  for  any  reason  we  could  go 
behind  the  findings  on  which  the  case  comes 
here,  we  see  no  reason  for  doing  so,  if  the 
sale  was  within  the  terms  of  the  local  act. 
On  that  question,  as  usual,  we  follow  the 
ruling  of  the  supreme  court  of  the  territory 
unless  there  are  stronger  reasons  to  the 
contrary  than  are  shown  here.  Fox  v. 
Haarstick,  156  U.  S.  674,  39  L.  ed.  576,  15 
Sup.  Ct.  Rep.  457;  Albright  v.  Sandoval, 
216  U.  S.  331,  339,  54  L.  ed.  502,  508,  30 
Sup.  Ct.  Rep.  318.  The  act  as  construed, 
though  possibly  broader  than  general  order 
18,  3,  does  not  go  beyond  the  principle  of 
necessity,  at  least,  as  applied  to  this  case. 

Judgment  affirmed. 


CENTRAL  LUMBER  COMPANY,  Plff.  ia 

Err., 

V. 

STATE  OF  SOUTH  DAKOTA 

(See  S.  C.  Reporter's  ed.  157-162.) 

Constitutional  law  —  equal  prolectlon 
of  the  laws  —  prohibiting  unfair 
oompetitlon  —  police  power. 

1.  Punishing  the  selling  of  goods  at  a 

Note. — As  to  forbidding  the  sale  of  a 
commodity  in  a  particular  locality  at  a 
lower  rate  than  elsewhere,  for  the  purpose 
of  stifling  competition — see  note  to  State 
V.  Central  Lumber  Co.  42  L.RJk.(NJ3.)  804. 
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V'i^  ^                        ooa^Llloa  o  trade.  ^    ,  g^^^,    ^^  ^^^    3„.  ^„,|,^  ,    g^ 

alT'iim  .-.   bel..    24   8    D    118    42  ■■•"'■  M.  4  M.  R-  Co.  40  Mim.  248,  41  N.  W. 

C6  S.  W.  627;   Lawton  v.  Steele,  162  U.  8. 


Tba  facta  are  stated  in  tha  opinion. 


Mr.  DBYld  F.  Slmpsoa  argued  the  cause,  133,  137,  3B  L.  ed.   386,  388,  14  Sup.  Ct 

and,  with  Ueaira.  L.  L.  Brown,  William  A.  Kep.  409;  Dobbini  v.  Los  Angeles,  195  U.  8. 

Lancaster,   and  Hilton   D.   Purdy,   filed   a  223,  49  L.  ed.   189,  26  Sup.  Ct.  Rep.   18; 

brief  for  plaintiff  In  error:  People  ex  rel.  Pbillipa  v.  Rsynes,  136  App. 

A  law  may  he  partial  and  discriminatory,  Div.  417,  120  K.  Y.  Supp.   1053;   Webb  v. 

Ill  that  it  only  operates  in  fa»or  of  or  to  Downes,  03  Minn.  467,  101  N.  W.  096;  Bat- 

protect  a  particular  class  of  the  public,  and  Isrd  v.  Miseieaippi  Cotton  Oil  Ca  81  Miss. 

not  othsr  classes  simiUrly  situated.  607,  02  L.ILA.  407,   95  Am.    St.  Hep.  470, 

Chieago,  H.  4  St.  P.  B.  Co.  ».  Westby,  34  So.  633;  Frorer  ».  People,  141  III  177, 

—  LJLA.(NJB.)— ,  102  aC.  AaOe,  178Fed.  10  LJLA.  492,  31   N.   E.   303;    Imbodeu  v. 

MS.  People,  40  Colo.  142,  90  Pae.  823;  Atchison 

It  is  Just  aa  incompetent  for  a  state  to  &  N.  R.  Co.  v.  Baty,  8  Neb.  37,  20  Am.  Rep. 

grant  or  give  unequal  rights  or  privileges  356;  Low  v.  Rees  Printing  Co,  41  Neb.  127, 

or  exemptions  to  one  olass  as  it  is  to  im-  24  L.ILA.  702,  43  Am.  St  Rep.  870,  SO  H.  W. 

poia   unequal  burdens   or   liabilities   upon  362;  Lancashire  Ins.  Co.  v.  Busb,  60  Neb. 

Another  daas.  116,  82  N.  W.  313;   Otan  Lumber  Co.   v. 

lUd.  Union  County  Nat  Bank,  76  C.  a  A.  21B, 

Iba  faet  that  Ols  language  from  Yiek  Wo  146  Fed.  344,  7   Ann.   Cas.  390;   Peonage 

V.  Hoiddni,  118  U.  8.  S70,  30  L.  ed.  220,  6  Cases,  123  Fed.  671i  Sellers  v.  Hayes,  163 

flap.  Ct  Bep.  1064,  with  reference  to  those  Ind.  422,  72  N.  E.  119;  HcKiniter  t.  Sager, 

■Iwoluto  and  inalienable  lighU  of  the  indi-  163  Ind.  671,  88  L.RJ>,  ^1^,  \W   km.  %\.. 

Tfdoal  eitlien,  ahonid  be  quoted  with  ap-  Rep.  268,  7t  N.  E.  B&4',  BtaU  ex  i«V  ft'wi 
•f  Ifc  ad.  V«' 
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Oor.  Xebm, 


Pub.  Co.  V.  Aflsociated  Press,  150  Mo.  410, 
51  L.R.A.  151,  81  Am.  St  Rep.  368,  60  8.  W. 
91 ;  Miller  v.  Crawford,  70  Ohio  St.  207,  71 
K.  E.  631,  1  Ann.  Cas.  558;  Lappin  y.  Dis- 
trict of  Columbia,  22  App.  D.  C.  68;  State 
y.  Whitcom,  122  Wis.  110,  90  N.  W.  468; 
Ex  parte  Jentzsch,  112  Cal.  468,  32  LJLA. 
664,  44  Pac.  903;  Bessette  y.  People,  103 
111.  334,  56  L.R.A.  558,  62  N.  E.  215;  Re 
Aubrey,  36  Wash.  308,  104  Am.  St  Rep.  052, 
78  Pac.  000, 1  Ann.  Cas.  027 ;  Montgomery  y. 
Kelly,  142  Ala.  552,  70  L.RJL  200,  110  Am. 
St  Rep.  43,  38  So.  67 ;  People  ez  rel.  Appel 
y.  Zimmerman,  102  App.  Diy.  103,  02  N.  Y. 
Supp.  497;  Grainger  v.  Douglas  Park 
Jockey  Club,  78  C.  C.  A.  109,  148  Fed.  513, 
8  Ann.  Cas.  997;  Ferd  Heim  Brewing  Co.  y. 
Belinder,  97  Mo.  App.  64,  71  S.  W.  691; 
Whitwell  y.  Continental  Tobacco  Co.  64 
LJLA.  689,  60  C.  C.  A.  290,  125  Fed.  454; 
Smiley  y.  MacDonald,  42  Neb.  5,  27  L.R.A. 
540,  47  Am.  St  Rep.  684,  60  N.  W.  355; 
Luman  y.  Hitchens  Bros.  90  Md.  14,  46 
LJLA.  393,  44  Atl.  1051;  Huber  y.  Merkel, 
117  Wis.  355,  62  L.R.A.  589,  98  Am.  St  Rep. 
933,  94  N.  W.  354;  Black  y.  State,  113  Wis. 
205  00  Am.  St.  Rep.  858,  89  N.  W.  522. 

Where  there  are  two  dealers  in  a  partic- 
ular community,  in  the  same  kind  of  com- 
modities, each  may  be  reasonably  supposed 
to  be  competing  for  the  same  trade.  This 
is  called  competition,  and  competition  neces- 
sarily implies  strife  for  a  common  object. 
To  say  that  one  dealer  is  seeking  to  destroy 
the  competition  of  his  competitor  is,  in 
effect,  saying  no  more  than  that  he  is  seek- 
ing to  secure  the  other's  trade;  and,  as  long 
AS  he  seeks  to  secure  that  trade  by  compe- 
tition, either  in  the  quality  of  the  goods 
sold,  or  the  seryice  furnished,  or  the  prices 
named,  any  damage  to  the  competitor  which 
may  result  from  that  competition  is  neces- 
sarily dctmnum  absque  injuria. 

Passaic  Print  Works  v.  Ely  k  W.  Dry 
Goods  Co.  62  L.R.A.  673,  44  C.  C.  A.  426, 
105  Fed.  163. 

Both  the  supreme  court  of  Nebraska  and 
the  supreme  court  of  South  Dakota  seem 
to  treat  the  acts  denounced  by  the  statute 
as  malicious  injuries  at  common  law.  This, 
howeyer,  is  clearly  unsound,  according  to 
all  the  decisions. 

Tuttle  y.  Buck,  107  Minn.  145,  22  L.R.A. 
(N.S.)  599,  131  Am.  St  Rep.  446,  119  N.  W. 
046,  16  Ann.  Cas.  807;  State  ex  rel.  Durner 
y.  Aikens,  110  Wis.  180,  62  L.RJL.  700,  85 
N.  W.  1046,  15  Am.  Crim.  Rep.  332,  105  U. 
S.  104,  40  L.  ed.  154,  25  Sup.  Ct  Rep.  3. 

The  distinction  which  the  supreme  court 
of  South  Dakota  has  attempted  to  draw  be- 
tween classifications  of  persons  committing 
the  offense,  and  of  the  acts  constituting  the 
offaae,  finds  no  support  in  any  of  the  de- 


Cotting  y.  Kansas  City  Stock  Yards  Co. 
(Cotting  y.  Godard)  183  U.  S.  70,  46  L.  ad. 
02,  22  Sup.  Ct  Rep.  30;  McLean  v.  Arkan- 
sas, 211  U.  S.  530,  53  L.  ed.  315,  20  Sup.  Ct 
Rep.  206;  Coimolly  y.  Union  Sewer  Pipe  Ca 
184  U.  S.  540,  46  L.  ed.  670,  22  Sup.  Ct 
Rep.  431;  Gulf,  C.  &  S.  F.  R.  Co.  y.  ElUs, 
165  U.  S.  150,  41  1m  ed.  666,  17  Sup.  Ct  Rep. 
255;  Southern  R.  Co.  y.  Greene,  216  U.  8. 
400,  54  L.  ed.  536,  30  Sup.  Ct  Rep.  287,  17 
Ann.  Cas.  1247;  State  ez  rel.  Mudeking  y. 
Parr.  109  Minn.  147,  134  Am.  St  Rep.  750, 
123  N.  W.  408;  State  ex  rel.  Greenwood  y. 
Ramage,  100  Minn.  302,  123  N.  W.  823; 
State  ex  rel.  Luria  y.  Wagener,  60  Minn. 
206,  38  L.R.A.  677,  65  Am.  St  Rep.  565,  72 
N.  W.  67 ;  Kellyyille  Coal  Co.  v.  Harrier,  207 
111.  624,  00  Am.  St  Rep.  240,  60  N.  E.  027 ; 
State  y.  Walsh,  136  Mo.  400,  85  L.R.A.  231, 
37  S.  W.  1112;  SUte  y.  Miksicek,  225  Mo. 
561,  135  Am.  St  Rep.  697,  125  S.  W.  507; 
Gillespie  y.  People,  188  111.  176,  52  L.RJL 
283,  80  Am.  St  Rep.  176,  58  N.  E.  1007; 
Toledo,  St.  L.  A  W.  R.  Co.  y.  Long,  160  Ind. 
316,  124  Am.  St  Rep.  226,  82  N.  E.  757; 
State  y.  Nashyille,  C.  &  St.  L.  R.  Co.  124 
Tenn.  1,  135  S.  W.  773,  Ann.  Cas.  1012  D, 
805;  Re  Grice,  70  Fed.  627;  State  y.  Loomis, 
115  Mo.  307,  21  L.R.A.  780,  22  S.  W.  350; 
Louisville  y.  Weikel,  137  Ky.  784,  127 
S.  W.  147,  128  S.  W.  587 ;  Harding  y.  People^ 
1  CO  111.  450,  32  L.R.A.  445,  52  Am.  St  Repw 
344,  43  N.  E.  624. 

The  act  in  question  unreasonably  inter- 
feres with  the  right  to  contract  and  to  hold, 
use,  and  dispose  of  property,  and  thus  de- 
prives the  plaintiff  in  error  of  its  property 
without  due  process  of  law. 

Hale  V.  Henkel,  201  U.  8.  43,  74,  50  L.  ed. 
652,  665,  26  Sup.  Ct.  Rep.  870;  Live  Stock 
Dealers  &  Butchers'  Asso.  y.  Crescent  City 
L.  S.  L.  &  S.  H.  Co.  1  Abb.  (U.  S.)  388, 
Fed.  Cas.  No.  8,408,  111  U.  S.  746,  28  L.  ed. 
585,  4  Sup.  Ct.  Rep.  652;  Ex  parte  Vir- 
ginia, 100  U.  S.  366,  25  h,  ed.  686,  3  Am. 
Crim.  Rep.  547 ;  Powell  v.  Pennsylvania,  127 
U.  S.  678,  32  L.  ed.  253,  8  Sup.  Ct.  Rep.  002, 
1257;  Mugler  v.  Kansas,  123  U.  S.  623,  31 
L.  ed.  205,  8  Sup.  Ct  Rep.  273;  Niagara  F. 
Ins.  Co.  y.  Cornell,  110  Fed.  816;  Allgeyer 
v.  Louisiana,  165  U.  S.  578,  41  L.  ed.  832,  17 
Sup.  Ct.  Rep.  427;  Lochner  v.  New  York, 
108  U.  S.  45,  49  L.  ed.  037,  25  Sup.  Ct  Rep. 
539,  3  Ann.  Cas.  1133;  Gibbs  v.  Tally,  133 
Cal.  373,  60  L.R.A.  815,  65  Pac.  070; 
Wynehamer  v.  People,  13  N.  Y.  378;  Humes 
v.  Little  Rock,  138  Fed.  029;  Thomas  v. 
Hot  Springs,  34  Ark.  558,  36  Am.  Rep.  24; 
People  V.  Gillson,  109  N.  Y.  389,  4  Am.  St 
Rep.  465,  17  N.  E.  343;  Long  v.  State,  74 
Md.  565,  12  L.R.A.  425,  28  Am.  St  Rep.  268, 
22  Atl.  4;  Ex  parte  Hutchinson,  137  Fed. 
949;  Ex  parte  McKenna,  126  Cal.  420,  58 
Pac.  016;  People  ax  rel.  Madden  y.  Dycker, 

sse  u.  0. 
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T2  App.  Div.  SOS.  70  N.  Y.  Supp.  11]^ 
People  ex  rcL  Appel  v.  Zimraernian,  102  Apf 
DiT.  108.  92  N.  Y.  Supp.  497 ;  Young  v.  Con 
101  Vm.  883,  46  S.  E.  327;  Com.  t.  Mooi 
head,  T  Fa.  Co.  Ct.  613;  SUte  t.  Ramieyei 
73  N.  H.  31,  63  Atl.  058,  6  Ann.  Cas.  445 
Montgomery  *.  Kelly,  142  Ala.  652,  7 
L.R.A.  £09,  110  Am.  St  Rep.  43,  38  So.  67 
Com.  T.  Emenon,  166  Maea.  146,  42  N.  £ 
S50;  Com.  V.  SiHon,  178  Mass.  578,  00  N.  E 
385;  Winetoo  t.  Beeson,  135  N.  C.  271,  6. 
LJI.A.  107,  47  S.  E.  467;  Hewin  v.  Atlant. 
121  Ga.  723,  07  L.R.A.  TS6,  49  S.  E.  765,  : 
Ann.  Cas.  206^  State  v.  Dodge,  76  Vt.  197 
SO  Atl.  983,  1  Ann.  Cas.  47;  Giltcspie  i 
People,  188  111.  176,  52  L.R.A.  283,  80  Air 
St.  Rep.  176,  S8  N.  E.  ItlOT;  Coffcyrill 
Vitrified  Brick  A  Tile  Co.  v.  Ferrr,  00  Kan 
297,  66  L.R.A.  186,  76  Pac.  848,  1  Ann.  Cas 
930;  SUta  t.  JuIow,  129  Mo.  163.  20  L.R.A 
257,  60  Am.  St.  Rep.  443,  31  S.  W.  781 
SUte  ex  rel.  Zillmer  v.  Krcutzber^,  114  Wii 
630,  S8  L.R.A.  748,  01  Am.  St.  Rpp.  034 
05  N.  W.  1008;  National  Protective  Asso.  v 
Cumming,  170  N.  Y.  315.  68  L.R.A.  136,  81 
Ajn.  St.  Rep.  643,  83  N.  E.  369;  Jaeoba  v 
Cohen,  183  N.  Y.  207,  2  L.R.A.(N.S.)  202 
HI  Am.  St.  Rep.  730,  76  N.  E.  6,  6  Ann 
Cm.  280;  Re  jHcobs,  08  N.  Y.  107,  60  Am 
Rep.  036;  People  v.  Marx,  00  N.  Y.  377 
62  Am.  Rep.  34,  2  N.  E.  20;  SUte  t.  DaltoD 
SS  R.  L  77,  48  L.B.A.  775,  84  Am.  St.  Rep 
818,  40  Atl.  234;  Lawton  t.  Steele,  162  U.  S 
130,  38  L  ed.  388,  14  Sup.  Ct.  Rep.  409: 
State  ex  rel.  Wyatt  t.  Aahbrook,  164  SIo 
37B,  48  L.R.A.  205,  77  Am.  St.  Rep.  766 
66  8.  W.  027;  Chicago  t.  Netcher,  183  111 
104,  48  L.R.A.  861,  76  Am.  St.  Rep.  93,  6f 
N.  E.  707;  Frorer  t.  People,  141  III.  171,  It 
LJLA.  492,  31  N.  E.  395 ;  Ramte;  v.  People 
142  IIL  380,  17  L.R^.  853,  32  N.  E.  364; 
Braeeville  Coal  Co.  t.  People,  147  lU.  66, 
22  L.R.A.  340,  37  Am.  St.  Rep.  200,  36  N.  E 
62;  People  ex  ret.  Tyroler  v.  Warden,  157 
N.  Y.  116,  43  L.R.A.  204,  08  Am.  St  Rep 
7e3,  61  N.  E.  1006;  Ailcena  t.  Wiaconain,  IOC 
U.  S.  194,  40  L.  ed.  164,  25  Sup.  Ct  Rep.  3; 
Adair  y.  United  States,  208  U.  S.  161,  6! 
L.  ed.  436,  28  Sup.  Ct  Rep.  277,  13  Ann.  Cas 
764;  Coole;,  Torti,  p.  278;  Passaic  Print 
Work!  V.  EI7  t  W.  Drv  Goods  Co.  62  L.R.A. 
«T3,  44  C.  C.  A.  426,  105  Fed.  10.1;  Low  v. 
Reea  Printing  Co.  41  Neb.  127,  24  L.R.A. 
702,  43  Am.  St  Rep.  670,  69  N.  W.  362; 
81»nghter-HouBe  Cases,  16  Walt.  100,  21  L 
ed.  418}  San  Francisco  Lumber  Co.  v.  Bibb, 
139  Cal.  325,  73  Pac.  864;  Snell  t.  Bradburjr, 
130  Gal.  370,  73  Pac.  150;  Ex  parte  Quarg, 
149  Cal.  79,  6  L.R.A.(N.S.)  183,  117  Am. 
St.  Rep.  lis.  84  Fae.  760.  0  Ann.  Caa.  747; 
Coif  T.  Detnpsey,  86  App.  Div.  335.  83  N.  Y. 
Supp.  809;  state  v.  Goodwill,  33  W.  Va.  170, 
«  L.R.A.  621,  25  Am.  Bt.  Sep.  863,  10  8.  E. 


285;  Republic  Iron  A  Steel  Co.  v.  SUte,  160 
Ind.  370,  02  L.R.A.  138,  68  N.  E.  1005; 
State  V.  Fire  Creek  Coal  A  Coke  Co.  33  W. 
Va.  188,  0  LR.A.  350.  25  Am.  St  Rep.  801. 
10  S.  E.  286;  Ex  parte  Dickey,  144  Cal.  234, 
00  LB.A.  028,  103  Am.  St  Rep.  82.  77 
Pac.  024,  1  Ann.  Cas.  428;  Leep  v.  St. 
Louia,  I.  M.  A  S.  R.  Co.  58  Ark.  407,  23 
L.R.A.  2S4.  41  Am.  St  Rep.  109,  26  8. 
W.  76;  State  v.  Klissouri  Tie  A  Lumber 
Co.  IS]  Mo.  S36,  G5  L.R.A.  683,  103  Am. 
St.  Rep.  014,  80  S.  W.  933,  2  Ann.  Cas. 
110;  State  T.  Loomis,  115  Mo.  307,  21  L.RA. 
789,  22  S.  W.  350;  Com.  v.  Perry,  155  Mass. 
117.  14  L.R.A.  325,  31  Am.  St  Rep.  633,  28 
14.  E.  1126;  Godcharlea  v.  VVigeinan,  113  Pa. 
431.  6  At!.  3S4;  Millctt  v.  People,  117  III. 
204,  57  Am.  Rep.  gtiO,  7  N.  E.  631;  Ritchie 
V,  People,  165  lU.  08.  20  L.R.A.  79,  46  Am. 
St  Rep.  315,  40  N.  E.  454;  Block  v. 
Schwartz,  27  Utah.  387,  78  Pac.  22.  06 
L.R.A.  308,  101  Am.  St  Rep.  971,  1  Ann. 
Caa.  550;  Shaver  v.  Pennaylvania  Co.  71 
Fed.  031;  Wright  v.  Hart,  182  N.  Y.  330, 
2  LR.A.(N.S.)  338,  75  N.  E.  404,  3  Ann. 
Caa.  203;  People  r.  Williams,  180  N.  Y.  131, 
12  L.R.A.(N.S.)  1130.  121  Am.  St  Rep.  854, 
81  N.  E.  778,  12  Ann.  Cas.  798. 

The  court  declined  to  hear  Mr.  Royal  C. 
Johnson,  Attorney  General  of  South  Da- 
kota and  Mr.  Samuel  W.  Clark,  who, 
with  Mr.  James  M.  Bronn,  filed  a  brk'f 
for  defendant  in  error: 

Legislation  prohibiting  unfair  competition 
and  dJEcrimination  is  not  confined  to  the 
states  of  South  Dakota  and  Nebraeka  alone. 
State  ex  rel.  Young  v.  Standard  Oil  Co. 
Ill  Minn.  86,  120  N.  W.  .'i-27 ;  State  v. 
Rridgeman  A  R  Co.  117  Minn.  186,  134 
N.  W.  400;  State  v.  Fairmont  Creamery  Co. 
153  Iowa,  702,  42  L.RA.(N.S.)  821,  133 
N.  W.  80S. 

The  act  in  question  ia  a  police  regulation 
and  clearly  within  the  powers  of  the  state. 
House  V.  Mayea,  219  U.  S.  270,  55  L.  ed. 
213,  31  Sup.  Ct  Rep.  234;  McLean  v.  Arkan- 
sas. 211  U.  8.  540,  53  L.  ed.  310,  29  Sup.  Ct 
Rep.  206;  Bacon  v.  Walker.  204  U.  S.  317, 
51  L.  ed.  502,  27  Sup.  Ct  Rep.  289;  Noble 
SUte  Bank  v.  Haskell,  219  U.  S.  104.  55 
L.  ed.  112,  32  L.R..V(N.S.l  1O02,  31  Sup. 
Dt  Rep.  186;  CamfleJd  v.  United  States,  107 
U.  S.  518,  42  L.  ed.  200,  17  Sup.  Ct  Rep. 
B64;  Chicago,  B.  ft  Q.  R.  Co,  v.  McGuire,  210 
V.  B.  549,  56  L  ed.  328.  31  Sup.  Ct.  Rep. 
259;  Gundling  T.  Chicago,  177  U.  B.  133,  44 
U  ed.  726,  20  Sup.  Ct  Rep.  633;  Com.  v. 
Alger,  7  Ciish.  S3;  Jacobaon  v.  Massachu- 
jetts,  107  U.  8.  11,  49  L.  ed.  043,  25  Sup. 
n.  Rep.  368,  3  Ann.  Cas.  765. 

There  is  no  auch  clasaifl cation  aa  to  read«T 

the  act  repugnant  to  t\ia  '\U^  bjmen&Ta^'cv^. 

McLean  t.  Ark»n»»»,  4U  U.  S.  ^W,  "& 
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L.  ed.  316,  29  Sup.  Ot  Bep.  206;  Barbier  t. 
Connolly,  113  U.  S.  27,  28  L.  ed.  923,  6 
Sup.  Ct.  Rep.  357;  Walston  v.  Kevin,  128 
U.  S.  678,  32  L.  ed.  644,  9  Sup.  Ct  Rep.  192; 
Iiflnneapolis  &  St  L.  R.  Co.  v.  Beckwith,  129 
U.  S.  20,  32  L.  ed.  685,  9  Sup.  Ct.  Rep.  207; 
Tinsley  ▼.  Anderton,  171  U.  S.  106,  43  L.  ed. 
96, 18  Sup.  Ct.  Rep.  806;  Fidelity  Mut  Life 
A880.  V.  Mettler,  185  U.  S.  325,  46  L.  ed. 
932,  22  Sup.  Ct.  Rep.  662;  Gundling  t.  Chi- 
cago, 177  U.  S.  183, 44  L.  ed.  726,  20  Sup.  Ct 
Rep.  633;  Tenement  House  Dept  ▼. 
Moeschen,  179  N.  Y.  326,  103  Am.  St  Rep. 
910,  70  L.R.A.  704,  72  N.  £.  231, 1  Ann.  Cas. 
439,  affirmed  in  203  U.  S.  583,  61  L.  ed.  328, 
27  Sup.  Ct.  Rep.  781;  Satchel  ▼.  WiUon, 
204  U.  S.  41,  61  L.  ed.  360,  27  Sup.  Ct  Rep. 
246;  Heath  &  M.  Co.  t.  Worst,  207  U.  S. 
354,  62  L.  ed.  243,  28  Sup.  Ct.  Rep.  114; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Matthews,  174 
U.  S.  106, 43  L.  ed.  913, 19  Sup.  Ct  Rep.  609; 
Magoun  v.  Illinois  Trust  &  Sav.  Bank,  170 
U.  S.  293,  42  L.  ed.  1042,  18  Sup.  Ct  Rep. 
694;  Orient  Ins.  Co.  v.  Daggs,  172  U.  S.  661, 
43  L.  ed.  654,  19  Sup.  Ct  Rep.  281 ;  Bacon 
V.  Walker,  204  U.  S.  318,  61  L.  ed.  602,  27 
Sup.  Ct.  Rep.  289;  Carroll  v.  Greenwich  Ins. 
Co.  199  U.  S.  401,  50  L.  ed.  246,  26  Sup.  Ct 
Rep.  66;  ELidd,  D.  &  P.  Co.  v.  Musselman 
Grocer  Co.  217  U.  S.  461,  64  L.  ed.  839,  30 
Sup.  Ct  Rep.  606;  St.  George  v.  Hardie, 
147  N.  C.  88,  60  S.  E.  921 ;  Holden  v.  Hardy, 
169  U.  S.  397,  42  L.  ed.  792,  18  Sup.  Ct 
Rep.  383;  National  Cotton  Oil  Co.  v.  Texas, 
197  U.  S.  130,  49  L.  ed.  694,  26  Sup.  Ct 
Rep.  379;  Cook  v.  Marshall  County,  196  U. 
S.  261,  49  L.  ed.  471,  26  Sup.  Ct  Rep.  233; 
Field  ▼.  Barber  Asphalt  Paving  Co.  194  U. 
S.  618,  48  L.  ed.  1142,  24  Sup.  Ct  Rep.  784. 

The  act  is  not  discriminating  legislation. 

State  V.  Fairmont  Creamery  Co.  163  Iowa, 
702,  42  L.R.A.(N.S.)  821,  133  N.  W.  895; 
State  ex  rel.  Young  v.  Standard  Oil  Co.  Ill 
Minn.  85,  126  N.  W.  627. 

The  act  in  question  does  not  unreasonably 
interfere  with  the  right  of  contract. 

Chicago,  B.  &  Q.  R.  Co.  v.  McGuire,  219 
U.  S.  649,  65  L.  ed.  328,  31  Sup.  Ct.  Rep. 
269;  Hopper  ▼.  Stack,  69  N.  J.  L.  562,  66 
Atl.  1;  Munn  v.  Illinois,  94  U.  S.  113,  24 
L.  ed.  77;  McLean  v.  Arkansas,  211  U.  S. 
639,  63  L.  ed.  316,  29  Sup.  Ct  Rep.  206; 
Williams  ▼.  Arkansas,  217  U.  S.  79,  64  L.  ed. 
673,  30  Sup.  Ct.  Rep.  493,  18  Ann.  Cas.  865; 
Jaoobson  ▼.  Massachusetts,  197  U.  S.  11,  49 
L.  ed.  643,  25  Sup.  Ct.  Rep.  358,  3  Ann.  Cas. 
766;  Smith  v.  Alabama,  124  U.  S.  465,  31 
L.  ed.  608,  1  Inters.  Com.  Rep.  804,  8  Sup. 
Ot  Rep.  564;  Waters-Pierce  Oil  Co.  v. 
a%xat,  212  U.  S.  86,  53  L.  ed.  417,  29  Sup. 
Ot  B«p.  220,  19  Tex.  Civ.  App.  1,  44  S.  W. 
MM>  X«mJeux  v.  Young,  211  U.  S.  489,  53 
/i.  0d.  £95,  29  Sup.  Ct  Rep.  174;  Spurr  v. 


TraTis,  146  Mich.  721,  116  Am.  St  R«p. 
330,  108  N.  W.  1090,  9  Ann.  Oat.  260; 
McDaniels  ▼.  J.  J.  Connelly  Shoe  Co.  80 
Wash.  649,  60  LJtA.  947,  94  Am.  St  Rep. 
889,  71  Pac.  37;  Neas  t.  Borchee,  109  Tens. 
398,  97  Am.  St  Rep.  861,  71  8.  W.  60; 
Walp  ▼.  Mooar,  76  Conn.  616,  67  AtL  877; 
John  P.  Squire  &  Co.  t.  Tellier,  186  Maaa. 
18,  102  Am.  St  Rep.  322,  69  N.  E.  312. 

The  sale  and  distribution  of  lumber  and 
builders'  material  in  the  state  of  South  Da- 
kota is  internal  commerce  of  the  state,  and 
as  such  is  subject  to  the  police  power  ef  the 
state,  and  may  be  regluated  by  law. 

Moore  t.  American  Transp.  Co.  24  How. 
39, 16  L.  ed.  681 ;  Covington  &  0.  Bridge  Co. 
V.  Kentudqr,  164  U.  &  210,  88  L.  ed.  966, 
4  Inters.  Com.  Rep.  649,  14  Sap.  Ct  Rep. 
1087;  Com.  v.  Strauss,  191  Maaa.  660,  11 
L.R.A.(N3.)  968,  78  N.  E.  136,  6  Ann.  Caa. 
842;  Geer  v.  Connecticut,  161  U.  S.  619,  40 
L.  ed.  793,  16  Sup.  Ct  Rep.  600;  Hale  t. 
Henkel,  201  U.  S.  43,  60  L.  ed.  662,  26  Sup. 
Ct  Rep.  370. 

The  internal  ooouneroe  of  a  state — that  ia, 
the  commerce  which  ia  oonfined  within  ita 
limits — is  as  much  under  ita  oontrdl  aa  for- 
eign or  interatate  commerce  ia  under  the 
control  of  the  general  government 

Sands  v.  Miuoistee  River  Improv.  Co.  123 
U.  S.  296,  31  L.  ed.  149,  8  Sup.  Ct  Rep.  118. 

The  plaintiff  in  error  here  is  a  corpora- 
tion— a  foreign  corporation— ^olng  buaineaa 
in  this  state  under  a  permit  granted  to  it 
by  the  state,  and  a  much  different  rule  ob- 
tains as  to  it 

McGuire  v.  Chicago,  B.  &  Q.  R.  Co.  131 
Iowa,  340,  33  L.ILA.(N3.)  706,  108  K.  W. 
902;  Hammond  Packing  Co.  v.  Arkansas, 
212  U.  S.  322,  63  L.  ed.  630,  29  Sup.  Ct  Rep. 
378,  16  Ann.  Caa.  645;  Watera-Pieroe  Oil 
Co.  V.  Texas,  177  U.  S.  28,  43,  44  L.  ed.  667, 
663,  20  Sup.  Ct.  Rep.  618;  Paul  v.  Virginia, 
8  Wall.  168,  19  L.  ed.  367. 

There  can  be  no  reasonable  doubt  but  that 
the  legislature  enacted  this  law  for  the  pur- 
pose of  supplementing  the  anti-trust  and 
anti -monopoly  laws  already  upon  our  atat- 
ute  books,  so  as  to  reach  a  method  of 
creating  a  monopoly  not  within  the  purview 
of  the  former  laws. 

State  V.  Fairmont  Creamery  Co.  163  Iowa, 
702,  42  L.ILA.(N.S.)  821,  133  N.  W.  896; 
SUte  ex  rel.  Young  v.  Standard  Oil  Co.  Ill 
Minn.  85,  126  N.  W.  627;  SUte  v.  Central 
Lumber  Co.  24  S.  D.  136,  42  LJLA.(NJ3.) 
804,  123  N.  W.  604. 

Mr.  Justice  Holmea  delivered  the  opia- 
ion  of  the  court: 

The  plaintiff  in  error  was  found  guilty 
of  unfair  discrimination  under  Seaaioa 
Laws  of  South  Dakota  for  1907,  chap.  ISl^ 

116  V.  8. 
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mad  WAS  tentenced  to  a  fine  of  $200  and 
oosta.  It  objected  in  due  form  that  the 
■iatute  was  contrary  to  the  14th  Amend- 
ment^ bat  on  appeal  the  Judgment  of  the 
trial  eomt  waa  smtained.  84  8.  D.  136, 
42  LJLA.(KJ3.)  804,  128  N  W.  604.  By 
the  statute  anyone  ''engaged  in  the  pro- 
dQeHon,  manufactiire,  or  distribation  of 
any  oommodity  in  general  ose,  that  inten- 
tionaUy,  for  the  purpose  of  destroying  the 
oompotition  of  any  regular  established 
dealAT  in  such  oommodity,  or  to  prevent 
the  competition  of  any  person  who  in 
good  faith  intends  and  attempts  to  be- 
oome  such  dealer,  shall  discriminate  be- 
tween different  sections,  communities,  or 
dties  of  this  state,  by  selling  such  com- 
Boditgr  at  a  lower  rate  in  one  section 
than  such  person  .  •  .  charges 
for  sueh  commodity  in  another  section, 
^  •  •  after  equalising  the  distance  from 
the  point  of  production,"  etc.,  shall  be 
guilty  of  the  crime  and  liable  to  the  fine. 
'  The  subject-matter,  like  the  rest  of  the 
eriminal  law,  is  under  the  control  of  the 
legislature  of  South  Dakota,  by  virtue  of 
its  general  powers,  unless  the  statute  con- 
fliets,  as  alleged,  with  the  Constitution  of 
the  United  States.  The  grounds  on  which 
it  is  said  to  do  so  are  that  it  denies  the 
equal  proteetion  of  the  laws,  because  it 
affects  the  conduct  of  only  a  particular 
180] class, — ^those  selling  goods  in  *two 
places  in  the  state, — and  is  intended  for  the 
protection  of  only  a  particular  class, — reg- 
ular established  dealers;  and  also  because  it 
unreasonably  limits  the  liberty  of  people 
to  make  such  bargains  as  they  like. 

On  the  first  of  these  points  it  is  said 
that  an  indefensible  classification  may  be 
disguised  in  the  form  of  a  description  of 
the  acts  constituting  the  offense,  and  it 
is  urged  that  to  punish  selling  goods  in 
one  place  lower  than  at  another  in  effect 
is  to  select  the  class  of  dealers  that  have 
two  places  of  business  for  a  special  lia- 
bility, and  in  real  fact  is  a  blow  aimed  at 
tboae  who  have  several  lumber  yards  along 
a  Hue  of  railroad,  in  the  interest  of  inde- 
pendent dealers.  All  competition,  it  is  add- 
ed, imports  an  attempt  to  destroy  or 
prevent  the  competition  of  rivals,  and  there 
is  no  difference  in  principle  between  the 
prohibited  act  and  the  ordinary  efforts  of 
traders  at  a  single  place.  The  premises 
may  be  conceded  without  accepting  the 
conclusion  that  this  is  an  unconstitutional 
discrimination.  If  the  legislature  shares 
the  now  prevailing  belief  as  to  what  is 
public  policy,  and  finds  that  a  particular 
lustrument  of  trade  war  is  being  used 
■fainsi  that  policy  in  certain  cases,  it  may 
ttnsei  its  law  against  what  it  deems  thel 
Sfvfl  as  1^  aetually  exists  wHhoat  eorering' 


the  whole  field  of  possible  abuses,  and  it 
may  do  so  none  the  less  that  thji  forbid- 
den act  does  not  differ  in  kind  from  those 
that  are  allowed.  Lindsley  v.  Natural  Oar- 
bonic  Gas  Ck>.  220  U.  3.  61,  81,  65  L.  ed. 
369,  378,  31  Sup.  Ct  Rep.  337,  Ann.  Gas. 
19120,  160;  Missouri  P.  R.  Co.  v.  Mackey, 
127  U.  S.  205,  32  L.  ed.  107,  8  Sup.  a. 
Rep.  1161. 

That  is  not  the  arbitrary  selection  .that 
is  condemned  in  such  cases  as  Southern  R. 
Co.  V.  Greene,  216  U.  S.  400,  54  L.  ed.  536, 
30  Sup.  Ct.  Rep.  287,  19  Ann.  Cas.  1247. 
The  14th  Amendment  does  not  prohibit  leg- 
islation  special   in  character.     Magoun   v. 
Illinois  Trust  ft  Sav.  Bank,  170  U.  S.  283, 
294,  42  L.  ed.  1037,  1043,  18  Sup.  a.  Rep. 
594.     It  does   not  prohibit  a   state   from 
carrying  out  a  policy  that  cannot  be  pro- 
nounced purely  arbitrary,  by  taxation  or 
penal  laws.    Orient  Ins.  Co.  v.  Daggs,  172 
U.  S.  557,  562,  43  L.  ed.  552,  554,  19  Sup. 
Ct.  Rep.  281;   Quong  Wing  v.  Kirkendall, 
223  U.  S.  59,  62,  56  L.  ed.  350,  351,  32  Sup. 
Ct.  Rep.  192.    If  a  class  is  deemed  to  pre- 
sent *a  conspicuous  example  of  what[161 
the  legislature  seeks  to  prevent,  the  14th 
Amendment  allows  it  to  be  dealt  with,  al- 
though otherwise  and  merely  logically  not 
distinguishable   from  others  not  embraced 
in  the  law.     Carroll  v.  Greenwich  Ins.  Co. 
199  U.  S.  401,  411,  50  U  ed.  246,  250,  26 
Sup.  Ct.  Rep.  66.  We  must  assume  that  tlio 
lejg;islature  of  South  Dakota  considered  that 
people  selling  in  two  places  made  the  pro- 
hibited use  of  their  opportunities,  and  that 
such  use  was  harmful,  although  the  usual 
efforts    of    competitors    were    desired.     It 
might  have  been  argued  to  the  legislature 
with  more  force  than  it  can  be  to  us  that 
recoupment  in  one  place  of  losses  in  an- 
other  is   merely   an    instance   of   financial 
ability    to    compete.      If    the    legislature 
thought    that    that    particular    manifesta- 
tion  of   ability   usually  came    from   great 
corporations   whose    power    it   deemed    ex- 
cessive   and    for    that    reason    did    raoru 
harm  than  good  in  their  state,  and  that 
there  was   no  other  case  of  frequent  oc- 
currence where  the  same  could  be  said,  we 
cannot    review    their    economics    or    their 
facts.    That  the  law  embodies  a  widespread 
conviction    appears   from   the  decisions    in 
other  states.     State  v.  Drayton,  82   Neb. 
254,  23  L.RJl.(N.S.)  1287,  130  Am.  St.  Rep. 
671,  117  N.  W.  768;  State  ex  rel.  Young  v. 
SUndard  Oil  Co.  Ill  Minn,  85,  126  N.  W. 
527;  State  v.  Fairmont  Creamery  Co.  153 
Iowa,  702,  42  L.R.A.(N.S.)  821,  133  N.  W. 
895;  State  v.  Bridgeman  ft  R.  Co.  117  Minn. 
186,  134  N.  W.  496. 

What  we  have  said  makes  it  unnecessary 
to  add  much  on  the  second  ^\ti\.«  M  q^\i> 
that  the  law  is  made  m  favoi  o\  t^^^oXslx 
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established  dealers,  but  the  short  answer  is 
simply  to  read  the  law.  It  extends  on  its 
face  also  to  those  who  intend  to  become 
such  dealers.  If  it  saw  fit  not  to  grant  the 
same  degree  of  protection  to  parties  mak- 
ing a  transitory  incursion  into  the  business, 
we  see  no  objection.  But  the  supreme  court 
says  that  the  statute  is  aimed  at  prevent- 
ing the  creation  of  a  monopoly  by  means 
likely  to  be  employed,  and  certainly  we 
should  read  the  law  as  having  in  view  ulti- 
mately the  benefit  of  buyers  of  the  goods. 
162]  'Finally,  as  to  the  statute's  depriving 
the  plaintiff  in  error  of  its  liberty  because  it 
forbids  certain  class  of  dealings,  we  think 
it  enough  to  say  that  as  the  law  does  not 
otherwise  encounter  the  14th  Amendment, 
it  is  not  to  be  disturbed  on  this  ground. 
The  matter  has  been  discussed  so  often  in 
this  court  that  we  simply  refer  to  Chicago, 
B.  ft  Q.  R.  Co.  V.  McGuire,  219  U.  S.  549, 
667,  568,  55  L.  ed.  328,  338,  339,  31  Sup. 
Ct.  Rep.  259,  and  the  cases  there  cited  to 
illustrate  how  much  power  is  left  in  the 
states.  See  also  Grenada  Lumber  Co.  v. 
Mississippi,  217  U.  S.  433,  442,  54  U  ed. 
826,  831,  30  Sup.  Ct.  Rep.  535;  Lemieux  v. 
Toung,  211  U.  S.  489,  496,  53  L.  ed.  295, 
300,  29  Sup.  Ct.  Rep.  174;  Otis  v.  Parker, 
187  U.  S.  606,  609,  47  L.  ed.  823,  327,  23 
Sup.  Ct.  Rep.  168. 
Judgment  affirmed. 


SOUTHWESTERN  BREWERY  ft  ICE 
COMPANY,  Don  J.  Rankin,  Henry  Loebs, 
and  Otto  Dieckmann,  Plffs.  in  Err., 

V. 

JOSEPH  SCHMIDT. 
(See  S.  C.  Reporter's  ed.  162-169.) 

Trial  —  special  findings  —  Judgment. 

1.  A  master  is  not  entitled  to  judgment 
on  the  special  findings  in  an  action  by  a 
servant  for  personal  injuries  alleged  to  be 
due  to  a  defective  appliance  because  one 
finding  was  that  such  appliance  was  not  at 
the  time  in  such  a  bad  condition  that  a 
man  of  ordinary  prudence  would  not  have 
used  it,  where  another  finding  was  that  the 
master  did  not  use  ordinary  care  in  fur- 
nishing the  appliance  and  in  having  it  re- 
paired, and  another,  that  the  master  prom- 
ised the  servant  that  the  appliance  snould 
be  repaired,  as  an  inducement  for  him  to 
continue  using  it,  since  it  is  evident  that 
the  first  above  finding  meant  only  that 
^e  servant  was  not  negligent  in  remaining 
at  work. 
[Per  other  cases,  see  Trial,  X..  in  Digest  Sap. 

Ct.    1908.) 

Note. — ^As  to  continuing  work  on  master's 
promise  to  remove  a  specific  cause  of  danger 
•  *gig  note  to  Illinois  Steel  Co.  v.  Mann  40 
f^R.A.   78  J. 
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Blaster  and  servant  —  safe  place  for 
work  —  continuing  In  employment 
after  complaint  ^  promise  to  repair. 

2.  A  master  may  remain  liable  for  a  cer- 
tain time  for  a  failure  to  use  reasonable 
care  in  furnishing  a  safe  place  in  which  to 
work,  notwithstanding  the  servant's  appre- 
ciation of  the  danger,  if  he  induces  the  serv- 
ant to  keep  on  bv  a  promise  that  the  source 
of  trouble  shall  be  removed. 

[For  other  cases,  see  Blaster  and  Servant,  82, 
88,   in   Digest   Sap.  Ct.   1908.] 

Appeal  —  dlscretioQ  below  »  leadlnc 
questions. 

3.  The  discretion  of  the  trial  court  in  al- 
lowing somewhat  leading  questions  will  not 
ordinarily  be  reversed  by  the  Federal  Su- 
preme Court,~^8pecially  where  Uie  wit- 
ness was  of  foreigpfi  birth  and  did  not  well 
understand  the  questions  put  to  him. 

[For  other  cases,  see  Appeal  and  Brror.  4486- 
4453,  in  Digest  Sap.  Ct.  1908.] 

Trial  —  question  for  jury  —  anllkilenoy 
of  evidence. 

4.  Whether  there  is  credible  evidence  to 

sustain  the  verdict  is  a  question  for  the 

jury,  and  not  for  an  appellate  eourt. 

(For  other  cases,  see  Trial.  96-107.  in  Digest 
Sup.  Ct.  1908.] 

Appeal  —  assumption  contrary  to  fact 
—  Instruction  omitted  from  bill  of  ex- 
ceptions. 

5.  The  Federal  Supreme  Court  will  not 
assume,  on  writ  of  error  to  a  territorial  su- 
preme court,  that  the  trial  court  refused 
to  give  a  pertinent  instruction  because  it 
is  not  contained  in  the  bill  of  exceptions, 
where  the  territorial  supreme  court  took 
notice  that  such  instruction  was  in  fact 
given. 

Trial  —  Instructions  —  damages. 

6.  The  jury  were  properly  instructed  as 
to  the  measure  of  damages  in  an  action  by 
a  servant  against  a  master  for  personal  in- 
juries, where  they  were  told  that  they 
might  consider  the  servant's  loss  of  time 
with  reference  to  his  ability  to  earn  money, 
the  impairment,  whether  temporary  or  per- 
manent, of  such  ability,  his  disfigurement 
and  pain,  past,  or  reasonably  certain  to  be 
suffered  in  the  future,  and  that  they  should 
deduct  from  the  amount,  if  any,  the  dis- 
bursements made  under  a  release  which  the 
finding  of  the  jury  set  aside,  although  a 
part  of  the  disbursements  were  wages  dur- 
ing the  servant's  disability. 

[For  other  cases,  see  Triaf,  602-628,  In  Di- 
gest Sap.  Ct.   1908.] 

[No.  56.] 

Argued  and  submitted  November  14  and  16, 
1912.    Decided  December  2,  1912. 

IN  ERROR  to  the  Supreme  Court  of  the 
Territory  of  New  Mexico  to  review  a 
judgment  which  affirmed  a  judgment  of  the 
District  Court  for  the  County  of  Bernalillo, 
in  that  territory,  in  favor  of  plaintiff  in 
an  action  by  a  servant  against  his  master 
for  personal  injuries.     Affirmed. 

326  U.  8. 


Itll. 


SOUTHWESTBRN  BRSWEBT  *  I.  00.  v.  8CH11IOT. 


Sm  ■»!«  MM  below,  15  N.  M.  232,  107 
Pm.  «T7. 

TIm  [acla  kre  ateted  in  tbe  opinion. 

Ur.  Francla  E.  Wood  argued  tbe  eauae, 
•ad,  with  Ur.  O.  N.  Marron,  filed  »  brief 
tor   pl&intiffa   in   error: 

Die  Uw  impoeed  on  the  defendant  io  tbU 
cue  onlj  the  obligation  to  UM  reasonable 
and  ordinary  care  and  diligence  in  keeping 
tbo  eoolur  In  a  reasonably  safe  condition  tor 
uaa.  It  did  not  malie  him  an  insurer  of  ttie 
condition  of  the  cooker  or  of  tbe  aafety  of 
th«  pUiotiff.  To  make  the  defendant  liable, 
it  mnst  appear  that  it  knew,  or  should  hav« 
known,  by  a  reasonable  inspection  and  ex- 
amination of  tbe  cooker,  that  it  was  unsafe 
for  use,  and  was  likelj  to  break  and  cauae 
damage,  and  that  a  reasonably  prudent  and 
careful  man  would  not  have  used  it,  or  sup- 
plied it  for  uae.  The  eare  necessary  to  be 
exerciaed  by  the  defendant  in  determining 
wbatber  or  DOt  the  cooker  waa  safe  to  uae 
was  such  as  a  reasonably  prudent  man  would 
azereise  if  hia  own  person  were  exposed  to 
the  danger. 

EO  Am.  k  T.ng.  Enc.  Law  74;  Shearm. 
*  Redf.  Vtg.  4th  ed.  |  189;  Probst  t.  Dela- 
mater,  100  N.  Y.  £66,  3  N.  E.  184;  Brymer 
T.  Southern  P.  Co.  BO  Cal.  496,  27  Fae.  371. 

This  rule  applies  as  well  to  inspection  and 
repair   as    to   turnishiog   tbe   original    in- 


E6  Cye.  113-1681  Labatt,  Mast,  ft  8. 1 110; 
Moore  t.  Wabash,  St  L.  A  P.  R.  Co.  8S  Mo. 
S88;  Bailey  v.  Rome,  W.  4  0.  R.  Ca  13D  N. 
y.  302,  34  N  B.  018. 

A  promise  to  change  conditions  the  ezia- 
tanca  of  wbich  is  not  negligence  gives  no 
ri^t  o(  action  if  injury  results  from  such 
eondition  while  tbe  promise  remains  nntul- 
Ulcd. 

Sweeney  t.  Berlin  ft  J.  Envelope  Co.  101 
N.  T.  SZO,  54  Am.  Rep.  722,  S  N.  EL  368) 
Shearm.  ft  Redf.  Neg.  |  186. 

It  is  tbe  original  negligence  of  the  de- 
fendant that  is  the  base  of  tbe  cause  of  ac- 
tion, and  not  the  promise  to  repair. 

Coin  T.  John  R.  Talge  Lounge  Co.  2E 
L.R^(N.S.)  1170,  note;  Andrecsik  v.  New 
Jaraey  Tube  Co.  73  N.  J.  L.  604,  4  L.ILA. 
(N.8.)  013,  63  Ail.  710,  0  Ann.  Caa.  1000; 
tntamational  ft  Q.  N.  R.  Co.  *.  Williams,  82 
Ta.  342,  IB  S.  W.  70O;  Dunkerley  t.  Weben- 
dorfer  Maeh.  Co.  71  N.  J.  U  80,  SB  Atl.  04; 
Obanhein  t.  Arbnekle,  80  App.  Div.  465,  81 
N.  T.  Supp.  13);  B«die  t.  Charleston  ft  W. 
a  R.  Co.  61  S.  C.  408,  30  B.  B.  71S;  Reiser 
r.  Southern  Planing  Mill  ft  Lumber  Co.  114 
Ky.  ],  OS  S.  W.  lose. 

Unless  the  promise  to  repair  was  the  pro- 
aarbig  or  inducing  cause  of  hia  coDtinuing 
la  Me  the  eoo)ur,  tb»  aerrant  eould  not  bo 


excused  from  aaauming  the  risk  incident  to 

Lewis  V.  New  York  ft  N.  E.  R.  Co.  1S3 
.Mass.  73.  10  L.R.A.  S13,  26  N.  E.  431; 
Southern  P.  Co.  v.  Leash,  2  Tex.  Civ.  App. 
as,  21  S.  W.  663;  Brewer  *.  Tennessee  Cosl, 
Iron  ft  a  Co.  97  Tenn.  010,  37  S.  W.  648; 
Harris  v.  Bottom,  81  Vt  340,  70  Atl.  660; 
Hollia  1.  Widener.  221  Pa.  72,  70  Atl.  237; 
Holloran  v.  Union  Iron  ft  Foundry  Co.  133 
Mo.  470,  35  8.  W.  280. 

The  rule  that  leading  questions  are  within 
the  discretion  of  the  trial  court  to  permit  is 
subject  to  the  exception  that  the  allowance 
of  such  a  question,  if  apparent  abuse  of 
diacretioD,  may  amount  to  reveraible  error. 

Rangel  t.  State,  22  Tex.  App.  642,  3  S.  W. 
763;  Mathis  v.  Buford,  IT  Tex.  162;  Tinaley 
V.  Carey,  26  Tex.  360;   Wigmore,  Et.  f  367. 

It  was  error  for  tbe  trial  court  to  refuse 
to  eharge  that  the  burden  was  on  the  plain- 
tiff to  establish  by  a  preponderance  of  evi- 
dence that  he  was  incompetent  to  make  a 
binding  contract  at  the  time  the  release  was 
executed. 

Jackson  ex  dem.  Cadwell  t.  King,  4  Cow. 
207,  16  Am.  Dec.  364;  Jones  t.  Jones,  137 
N.  Y.  613,  33  N.  E.  478;  Taylor  t.  Buttrick, 
165  Mass.  647,  52  Am.  St  Rep.  630,  43  N. 
E.  607 ;  Myatt  v.  Walker,  44  III.  486;  Artrip 
V.  Raanake,  96  Va.  277,  31  8.  E.  4;  note  to 
Bute  V.  Scott,  36  L.R.A.  731. 

The  Judge's  eharge  has  no  place  in  the 
record  proper,  and  is  not  properly  a  part 
of  the  record.  The  document  appearing  in 
the  record  and  purporting  to  be  the  charge 
cannot  be  considered  by  this  court,  because 
in  no  manner  authenticated. 

Clune  T.  United  States,  169  U.  S.  603,  40 
L.  ed.  270,  16  Sup.  CL  Rep.  126. 

Instructions  to  tbe  jury  do  not  become  a 
part  of  the  record  unless  included  within 
the  bill  of  exceptions;  and,  where  merely 
filed  in  the  cause,  cannot  be  considered  1^ 
the  appellate  court  for  any  purpose. 

Territory  t.  McGratb,  16  N.  M.  202.  114 
Pac.  364. 

The  measure  of  damages  for  loss  of  earn- 
ing capacity  Is  tbe  difference  between  what 
was  earned  before  the  injury,  and  what  ha 
would  be  able  to  earn  thereafter  (Braith- 
waite  T.  Hall,  168  Mass.  33,  46  N.  E.  SBS) ; 
and  the  injured  party  is  required  to  use  all 
reasonable  efforts  to  reduce  the  damagca. 

4  Sutherland,  Damagea,  |  1266. 

If  the  party  baa  received  compensation  or 
wages  between  the  time  of  tbe  injury  and 
tbe  trial,  he  can  reeoTer  nothing  for  loss  of 
such  wages. 

4  Sutherland,  Damages,  |  1248;  Drink- 
water  V.  Dinsmore,  SO  N.  Y.  300,  M  teit. 
Rep.  024;  Hontgomer?  h  'K.  IL  t>).  t.l&A- 
letto,  92  Ala.  £09,  B  fio.  %fA. 


]<T                           SLTREME  COURT  07  THB  UNITED  STATBL  OoE.  Italf, 

Wherever  tlie  pUtnttff  hu  been  Me  to  grtntlng  or  relnaing  then,  and  the  moUon 

ckrD  u  mucli  ainee  •■  before  the  Injury,  the  for  a  new  trial,  ineorponited  In  the  bill  of 

jnrj  ehould  not  consider  the  item  of   im-  cxeeptiou,  bat  when  th^  t,n  in  the  tna- 

pairnient  of  earning  capeeitj.  script,  the  court  can  eoniider  them. 

8  Am.  &  Enff.   Enc.   Law,   eG4;    Kane  v.  Sohofleld  ▼.  Territory,  S  N.  H.   S28,  W 

Bavannah,  P.  &  W.  R.  Co.  BS  Ga.  SSS,  1]  Pac  SOO. 

B.  E.  403;  Mexican  C.  B.  Co.  v.  Uittan,  18  On  a  qneatlon  of  practice  baaed  upon  loeal 
Tex.  Clr.  App.  66S,  80  B.  W.  SS2;  Drink-  etatntei   and   procedure,   thla   ooart   habit- 
water   r.  Dinimore,   80  N.  Y.  3B0,  3fl  Am.  ually  follows  the  local  court. 
Rep.  024.  Sweeney  t.  Lomme,  22  Wall.  206,  12  L 

The  evidence  to  juatily  a  recovery  of  dam-  ed.  7S7;  Fox  *.  Haaratiek,  158  U.  S.  •74,  3S 

agea  for  future  pain  and  auSeriug  muat  be  L.  ed.  S7S,  IS  Snp.  Ct.  Rep.  4CT;   Armijo 

BO  certain  and  definite  that   its  exiatenee  U  r.  Annijo,  181  U.  S.  S5S,  4S  L.  ed.  1000,  21 

not  left  to  the  mere  imagination  or  guess-  Sup.  Ct  Rep.  TOTj   Copper  Queen  OonaoL 

work  of  the  jury.  Hln.   Oo.  t.   Territorial   Bd.   of   Bqnalita- 

ShulU  V.  Orifflth,  103  Iowa,  ISO,  40  L.RJ^.  tion,  EOS  U.  B.  474,  SI  L.  ed.  1148,  27  Sup, 

117,  72  N.  W.  44B;  IlUnoia  Iron  &  HeUl  Ct.  Rep.  826;  Lewie  r.  Herrara,  20B  U.  S. 

Co.  V.  Weber,  198  IlL  620,  83  N.  B.  1008;  309,  62  L.  ed.  608,  28  Sup.  Ct.  Rep.  4I2i 

Carter  t.  Nunda,  6S  App,  Dlv.  601,  88  N.  English  t.  Arlaona,  214  U.  S.  868,  68  L.  ed. 

y.  Bupp.  1069;  eXhomp.  Heg.  27B4.  1030,28  Sup.  Ct  R^.  868 ;  SauU  7<  Conn^ 

„   „  V.  New  Mexico,  216  U.  8.  288,  64  U  ad. 

Meaara.  Francis  K.  Wood,  0.  N.  Marron,  20i,  SO  Sup.  Ot  Rep.  111. 

Aldi.  B    Browne,  Alexander  Britton.  and  ^,  tHal  eonrt,  in  ita  dEsmtbm,  might 

BTana   Browne   filed   a  separate  brief   for  j^,,  refnaed  to  ehaiga  the  jury  as  to  the 

plaintitta  In  error.  burden  of  proof,  and  such  refuMl  would  not 

Mr.  NelU  B.  Field  submitted  the  eanae  haje  oonatltuted  erro^                      „    ^    . 

for  defendant  In  error:  J^^'^^  ^  \  ^^^  ^fK^^  " 

■Hie  special  Dndlnga  are  hamonious  with  "•»•«!.  "  L  ed.  422j  J.  M.  Robinaon, 

each  other  and  with  the  general  verdict  "■  *  °^-  '•  Tow»looaa  Ullb,  108  &  a  A. 

Hough  V.  Texaa  A  P.  E.   Co.  100  U.  S.  '«•  183  Fed.  868;  Union  P.  B.  Co.  T.  Ear- 

213,  26  L  ed.  812,  New  Jeraey  »  N.  T.  R.  ''«■  «»  "■  8-  3"-  S9  h.  ^  lOOS.  16  Sup. 

Co.  V.  Young,  1  a  0.  A.  428,  1  U.  8.  App.  ^  "*P-,  »**■ 

88,  48  Fed.  723;  Qowen  v.  HarUy,  8  C.  C.  A.  .   ^*  "*'«•  "!*<"*  *"  meMun 

190, 12  U.  8.  App.  674,  60  Fed.  873;  Detroit  •'  "^J  supported  by  autbori^. 

Crude-Oil  Co.  v.  Orable,  88  C.  C.  A.  94,  94  *  Sutherland,  Daaagea,  ««•-«"«. 

Fed.  73;   Chicago  Drop  Forge  k  Foundry  '««.  12*8.  mi,  ^'««»  *  »•  W- a  <X. 

Co.  T.  Van  Dam,  140  IlL  337,  38  N.  B.  1024;  '■  '^  ^''"'  81  C.  C.  A.  84,  IZ4  Feo.  141) 

Breckenrldge  Co.  v.  Hioki,  94  Ky.  862,  42  ""»!•■<?.  R.  Co.  t.  Jonea,  1  a  0.  A.  2«, 

Am.  St  Rip.  881,  22  B.  W.  664;   Luts  v.  *  "■  8-  APP-  "»•  "  ^'^-  «">  Swemie.  v. 

AtlanUc  *  P.  R.  Co.  8  N.  M.  408,  IS  LJtA.  ^■'***'  ^^  °-  °-  *■  "^7,  114  FM.  li  Kliegal 

81B,  30  Pan.  012;  Kane  v.  Northern  a  R.  '"  ^^^"^  "  ^^:  "2'  «  "»^  "••  " 

Co.  128  U.  8.  01,  32  L.  ed.  839,  B  Sup.  Ot  ^-  St-  R«P-  »«>.  89  N.  W.  87;  WaahingtoB 

Rep.  18;  2  Bailey,  Ma*t  *  8.  |  3073;  Choc-  *  °-^J^-  T"  °*"?!"'  "'  "■  ^  •"'  " 

U•^  O.  &  G.  R.  Co.  V.  McDade,  191  U.  8.  ^-  **■  *"■  ^'  ^^P-  «.  Bap.  667;  Ohloago, 

64. 48  U  ed.  96,  24  Sup.  Ct  Rep.  24;  Orooks-  "■  *  ^^?\^^-  '"  Lln^«"^  W  tt  tt  A. 

ton, Lumber  Co.  v.  Bootin,  79  C.  0.  A.  388,  "•        ,        -       ,          .  .. 

148'  Fed   880  ^"^  J*"?  found  speelally  every  fact  nae- 

The  Jury   saw  the  witneases  and   heard  "^^  to  flx  the  liability  ol  the  plaintiff  in 

their  teatlmony;  and  although  the  defendant  "™^'                .,           .,,._. 

in  error  was  contradicted  by  the  t«atimony  ,^Emer««  v   Metropolitan  L.  Ina.  Oo.  l«t 

of  the  doctor,  the  Uwyer,  and  the  e^\  ""*  "»  70  N.  E.  200;  Germaina  v.  Mia- 

manager  of  the  plaint^  in  error,  t^Tjury  ^'  ««  ^±  fl>.  "  N JV;  „,  T-ob  v. 

accept*!  the  testimony  of  the  defendan't  in  "'"""rB^*^^  «  VS^^sST  '"  "** 

error  as  to  all  matterm  of  eonflict  "^''  "  '*^-*-  *^*'  "  N.  W.  828. 

Northern  P.  R.  Co.  v.  Urlin,  168  U.  8.  Ueaars.  Neill  B.  Field.  Joneph  W.  Oex, 

271,  38  L.  ed.  877,  16  Sup.  Ct  Rep.  840;  ud  John  A.  Krata,  Jr.,  Ued  a  aifuata 

Reaurrection  Gold  Min.  Co.  v.  Fortune  Gold  brief  tor  defendant  In  enar. 
Hln.  On.  84  a  a  A.  180,  120  Fed.  888;  Eli 

Uln.  4  Land  Co.  v,  Carleton,  47  C.  0.  A.  ut,  Jnatiee  Holmca  dallwnd  the  opia- 

188,  108  Fed.  24.  Ion  of  the  oonrt: 

It  is  not  oeessaary  In  a  civil  eaaa  in  the  TIiIb  la  an  aoUon  t7  a  servant  for  par- 

tmrtitorj  «/  New  Maxleo  to  have  the  in-  aonal  Injnrlaa.    The  daelaratlon  alleged  that 

'*Aw«Mw   mad  Omdaa/Mha  ot  tba  wort  H  wm  tba  platntUTa  du^  to  eook  btawarU 


ItlS. 


MILLER  T.  OUASTL 


167-170 


bmIi  in  »  cooker;  thai  tbo  cooker  was  so 
out  of  repair  tkat  the  plaintiff  was  nnwill- 
iag  to  nee  it^  bat  that  the  defendant  re- 
qooeted  him  to  go  on  until  it  eonld  be  re- 
paired, and  promised  that  it  should  be 
1  €8] within  a  Tory  Short  time;  that  the 
I^aintUr  did  go  on,  relying  upon  the  promise, 
that  the  eooker  gare  way,  and  the  plaintiff 
was  badly  scalded.  The  defendant  denied  the 
allegations  and  pleaded  plaintiff's  contribu- 
tory n^ligence  and  a  release.  In  a  repli- 
caUoB  the  plaintiff  denied  his  mental  ca- 
paeltj  at  the  time  the  release  was  made. 
Thee*  was  a  verdict  for  the  plaintiff,  sub- 
ject to  special  findings  which  by  the  law 
of  New  Mexico  control  (Walker  ▼.  New 
Mexico  4  a  P.  R.  Co.  165  U.  S.  693,  41  L. 
ed.  837,  17  Sup.  Ct.  Rep.  421),  the  defend- 
ant alleged  exceptions.  These  were  over* 
nded  by  the  supreme  court  of  the  terri- 
tory and  the  Judgment  affirmed. 

The  first  point  argued  is  that  the  defend- 
ant was  entitled  to  Judgment  on  the  spe- 
cial findings,  because  the  fourth  was  that 
the  cooker  t^  the  time  was  not  in  such  a 
bad  condition  that  a  man  of  ordinary  pru- 
dence would  not  have  used  the  same.  But 
the  deventh  was  that  the  defendant  did  not 
UM  ordinary  care  in  furnishing  the  cooker 
and  in  having  it  repaired,  and  the  sixth, 
that  the  defendant  promised  the  plaintiff 
thai  the  cooker  should  be  repaired  as  an 
iBdneement  for  him  to  continue  using  it. 
8o  it  is  evident  that  the  fourth  finding 
meant  only  that  the  plaintiff  was  not  negU- 
gsnt  in  remaining  at  work.  Whatever  the 
dIAeoltlea  may  be  with  the  theory  of  the 
exception  (1  Labatt,  Mast  ft  8.  chap.  22, 
i  423),  it  is  the  well-seUled  law  that  for 
a  certaia  time  a  master  may  remain  liable 
far  a  f^ure  to  use  reasonable  care  in  fur- 
olshiag  a  safe  place  in  which  to  work,  not- 
withstanding the  servant's  appreciation  of 
the  danger.  If  he  induces  the  servant  to 
keep  on  by  a  promise  that  the  source  of 
trouble  shall  be  removed.  Hough  v.  Texas 
4  P.  R.  Co.  100  U.  a  213,  26  L.  ed.  612. 

Next  It  is  argued  that  the  judgment 
■iMmld  be  set  aside  because  the  court  si- 
somewhat  leading  questions  to  be 
to  bring  out  the  plaintiff's  reliance 
opoB  the  defendant's  promise.  If  this  mat- 
ter is  open,  It  Is  enough  to  say  that  the 
plalntlir  Is  a  German,  and  seemingly  did 
ICtJnot  ^understand  the  questions  put  to 
hfan  very  well,  and  that  it  would  require  a 
very  much  stronger  case  than  this  to  induce 
aa  appellate  court  to  revise  the  discretion  of 
tke  trial  court,  and  grsnt  a  new  trial  upon 
sndi  a  ground.  Northern  P.  R.  Co.  v. 
Urllii,  168  U.  a  271,  273,  80  L.  ed.  077, 
966^  li  Bap.  Ct  Rep.  840.  The  next  point, 
Hat  thare  was  no  credible  evidence  to  sus- 
iate  Ike  v«d{ol»  ao  far  ##  /^  ^om  nof  rent ' 


on  the  preceding  one,  was  for  the  Jury,  not 
for  this  court. 

Fourthly,  it  is  argued  that  the  court 
erred  in  refusing  to  instruct  the  jury  that 
the  burden  was  on  the  plaintiff  to  prove  his 
incompetence  at  the  time  of  making  the  re- 
lease. It  seems  from  the  record  that  an 
instruction  to  that  effect  was  given,  but 
that  it  was  omitted  from  the  bill  of  ex- 
ceptions. The  supreme  court  of  the  terri- 
tory took  notice  of  the  fact,  and  we  cer- 
tainly should  not  go  behind  their  decision 
upon  a  matter  of  local  practice  in  order  to 
reverse  a  judgment  upon  a  teclmicality  and 
an  assumption  contrary  to  the  fact.  Santa 
F4  County  v;  New  Mexico,  215  U.  8.  296, 
54  L.  ed.  202,  30  Sup.  Ct.  Rep.  111. 

Finally  it  is  said  that  the  instructions 
as  to  the  measure  of  damages  were  wrong. 
The  court  instructed  the  jury  that  they 
might  consider  the  plaintiff's  loss  of  time 
with  reference  to  his  ability  to  earn  money, 
the  impairment  of  his  capacity  to  earn 
money,  whether  temporary  or  permanent, 
disfigurement,  and  pain,  past  or  reason- 
ably certain  to  be  suffered  in  the  future, 
and  that  they  should  deduct  from  the 
amount,  if  any,  the  disbursements  made  un- 
der the  release  which  the  finding  of  the 
jury  set  aside.  It  is  objected  that  a  part 
of  the  disbursements  were  wages  during 
the  plaintiff's  disability;  but  it  did  not 
matter  whether  they  were  or  not  if  the 
transaction  was  rescinded.  With  regard  to 
future  pain,  etc.,  the  judge  did  not  go  be- 
yond the  conservative  rule  laid  down  in 
such  cases  as  Chicago,  M.  ft  St.  P.  R.  Co. 
V.  Lindeman,  75  C.  C.  A.  18,  143  Fed.  046, 
050.  The  rest  of  the  argument  is  a  dis- 
cussion of  evidence,  with  which  we  have 
nothing  to  do. 

Judgment  affirmed. 


""TOBIAS  MILLER,  Plff.  in  Err.,[170 

v. 

SECONDO  GUASTI  and  Juan  A.  Bernard. 

(See  8.  C.  Reporter's  ed.  170,  17L) 

ISrror  to  state  court  »  scope  off  review 
—  finding  off  ffact. 

1.  A  finding  of  the  highest  court  of  the 
state  that  the  evidence  sustained  the  finding 
below  that  a  bankrupt  had  actual  knowledge 
of  the  residence  and  postoffice  address  of  cer- 
tain judgment  creditors  who  had  no  knowl- 
edge of  the  bankruptcy  proceedings  until 
long  after  the  discharge  is  binding  on  the 

Note. — As  to  review  of  questions  of  fact 
on  writ  of  error  to  a  state  court— see  notes 
to  Smiley  v.  Kansas,  49  L  ed.  U,.  SU  MA> 
and  Missouri  ei^  tcV  HV\\  ^.  T>Q^«t3^  ^"^ 
lOU.  677. 
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SUPREME  COURT  OF  THE  UNITED  STATES. 


Cor.  IkiM* 


Federal  Supreme  Court,  on  writ  of  error  to 
the  state  court. 

[For    other    cases,    see    Appeal    and    Error, 
2175-2208.    In    Digest   Sup.    Ct.    1908.] 

Bankruptcy   ^    discharge    —    schedule 
and  notice  to  creditors. 

2.  Debts  owing  to  judgment  creditors 
were  not  properly  scheduled  as  required  by 
the  bankrupt  act  of  July  1,  1898  (30  Stat, 
at  L.  544,  chap.  541,  U.  S.  Comp.  Stat.  1901, 
p.  3418),  §§  7,  17,  in  order  to  be  released 
by  the  discharge,  where  the  residence  of 
Fiich  judgment  creditors,  though  known, 
was  not  stated,  as  required  by  the  statute, 
and  thev  did  not  have  actual  knowledge  of 
the  banKruptcy  proceedings  until  long  aft- 
er their  termination. 

[For   other   cases,   see   Bankruptcy,   888-890, 
In   Digest   Sup.   Ct.   1908.] 

[No.  478.] 

Submitted  October  15,  1912.     Decided  De- 
cember 2,   1912. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  New  York  to  review  a  judg- 
ment entered  pursuant  to  the  mandate  of 
the  Court  of  Ap]>eal8  of  that  state,  which 
affirmed  a  judgment  of  the  Ap]>ellate  Divi- 
sion of  the  Supreme  Court,  First  Depart- 
ment, which  had  in  turn  affirmed  an  order 
of  the  Supreme  Court  for  the  County  of 
New  York  at  Special  Term,  refusing  to 
cancel  a  judgment  because  of  a  discharge 
in  bankruptcy     Affirmed. 

See  same  case  below  in  court  of  ap- 
peals, 203  N.  Y.  259,  96  N.  E.  416. 

Mr.  William  C.  Rosenberg  submitted 
the  cause  for  plaintiff  in  error.  Mr.  Jesse 
S.  Epstein  was  on  the  brief. 

Mr.  Albert  M.  Yussolino  submitted 
the  cause  for  defendants  in  error. 

Memorandum  opinion,  by  direction  of  the 
eourt,  by  Mr.  Justice  Day: 

Tobias  Miller,  plaintiff  in  error  herein, 
obtained  a  discharge  in  bankruptcy  in  the 
district  court  of  the  United  States  for  the 
southern  district  of  New  York.  Among  his 
liabilities  was  a  judgment  rendered  in  the 
city  court  of  New  York  April  16,  1895, 
in  favor  of  the  defendants  in  error,  Guasti 
and  Bernard.  Miller  applied  at  a  special 
term  of  the  supreme  eourt  of  the  county 
of  New  York  for  an  order  canceling  the 
judgment  under  §  1268  of  the  Code  of 
Ciril  Procedure,  because  of  the  discharge  in 
bankruptcy.  The  supreme  court  held  that 
he  was  not  entitled  to  have  the  judgment 
canceled.  The  order  was  affirmed  by  the 
appellate  division,  and  its  order  was  af- 
ihnied  bj  the  court  of  appeals.  203  N.  Y. 
269,  96  K.  E.  416.  That  order  being  en- 
imred  in  tbe  supreme  court,  this  writ  of 
«mw  wms  Bued  out    A  motion  if  made  here 


to  affirm  the  judgment  of  the  state  court. 

*From  the  facts  found  in  the  court  of  [  1 7 1 
appeals,  it  appears  that  Miller,  in  his  bank- 
ruptcy schedules,  set  forth  that  the  resi- 
dence and  occupation  of  Guasti  and  Ber- 
nard, holders  of  the  judgment,  were  "Un- 
known.— California."  The  court  further 
found  that  Guasti  and  Bernard  knew  noth- 
ing of  the  proceedings  in  bankruptcy  until 
long  after  the  discharge,  and  first  learned 
of  them  August  23,  1910.  The  court  of 
appeals  further  found  that  the  affidavits 
filed  sustained  the  finding  of  the  special 
term  that  Miller  had  actual  knowledge  of 
the  residence  and  postoffice  address  of 
Guasti  and  Bernard.  Such  finding  of  fact 
is  binding  upon  this  eourt,  and  is,  more- 
over, amply  sustained  by  the  record. 

The  bankruptcy  act  provides,  §  17: 

"A  discharge  in  bankruptcy  shall  release 
a  bankrupt  from  all  of  his  provable  debts, 
except  such  as  .  .  .  have  not  been  duly 
scheduled  in  time  for  proof  and  allowance, 
with  the  name  of  the  creditor,  if  known  to 
the  bankrupt,  unless  such  creditor  had  no- 
tice or  actual  knowledge  of  the  proceed- 
ings in  bankruptcy."  [30  Stat,  at  L.  560, 
chap.  541,  U.  8.  Comp.  Stat.  Supp.  1911, 
p.  1496.] 

Section  7  of  the  bankruptcy  act  requires 
a  bankrupt  to  file  in  court  a  schedule,  made 
under  oath,  containing,  among  other  things, 
"a  list  of  his  creditors,  showing  their  resi- 
dences, if  known;  if  unknown,  that  fact  to 
be  stated,"  etc  It  therefore  appears  that 
the  bankruptcy  act  does  not  extend  the  pro- 
tection of  the  discharge  to  debts  not  duly 
scheduled  in  time  for  proof  and  allowance. 

In  view  of  the  facts  found,  it  is  manifest 
that  the  debt  of  Guasti  and  Bernard  was 
not  scheduled  as  it  should  have  been  in  or- 
der to  make  the  discharge  operative  as  to 
it.  Their  residence,  though  found  to  be 
known,  was  not  stated,  as  required  by  the 
act,  and  the  creditor  did  not  have  actual 
knowledge  of  the  bankruptcy  proceedings 
until  long  after  their  termination.  We 
think  the  correctness  of  the  judgment  is  so 
plain  as  not  to  require  further  argument. 

Affirmed. 


•FOUR  HUNDRED  AND  F0RTY-[172 
THREE  CANS  OF  FROZEN  EGG  PROD- 
UCT, H.  J.  Keith  Company,  Claimant, 
Appt.  and  Plff.  in  Err., 

V. 

UNITED  STATES  OF  AMERICA. 

(See  8.  C.  Reporter's  ed.  172-184.) 

Appeal  —  mode   of   rerlew  —  selsurea 
under  pure  food  act. 
1.  A  decree  of  a  Federal  district  court 

t9€  V.  S. 


1911.        4iS  0AN8  OF  FBOZEN     EGG  PBODUCT  t.  UNITED  STATES. 


dismiBsin^,  after  a  trial  without  a  jury,  a 
libel  havinff  for  its  object  the  condemna- 
tion of  food  products  seised  upon  land  un- 
der the  pure  food  act  of  June  30,  1906  (34 
SUt.  at  L.  768,  chap.  3915,,  U.  S.  Comp. 
Stat.  Supp.  1911,  p.  1354),  is  reviewable 
in  the  circuit  court  of  appeals  by  writ  of 
error,  and  not  by  appeal,  notwithstanding 
the  provision  of  §  10  of  that  act  that  the 
"proceedings  of  such  libel  cases  shall  con- 
form as  near  as  mav  be  to  the  proceedings 
in  admiralty,  except  that  each  party  may 
demand  trial  by  jury  of  an^  issue  of  fact 
joined,"  since  such  provision  cannot  be 
deemed  to  intend  to  liken  such  proceedings 
to  those  in  admiralty  beyond  the  seizure  of 
the  property  bv  process  in  rem,  then  giving 
the  case  the  character  of  an  action  at  law 
with  trial  by  jury  if  demanded,  and  with 
the  review  SLlready  obtaining  in  actions  at 
law 

(For  other  cases,  see  Apoeal  and  Error,  II. 
b.  In  Digest  Sap.  Ct.  1908.] 

Appeal  —  mode  of  review  ~  consent. 

2.  Writ  of  error  being  the  proper  mode 
of  reviewing  in  the  circuit  court  of  appeals 
a  decree  of  a  district  court  dismissing,  after 
^ial  without  a  jury,  a  libel  seeking  the 
condenmation  of  food  products  seized  upon 
land  under  the  pure  food  act  of  June  30, 
1906,  neither  the  action  of  the  court  nor  the 
consent  of  the  parties  could  confer  jurisdic- 
tion of  an  appeal. 

(For  other  cases,  see  Appeal  and  Error,  I.  c, 
in  Dlfrest  Sap.  Ct.  1908.] 

Appeal  —  Jndgnient  —  remanding    for 

diamisaal. 

3.  Tlie  Federal  Supreme  Court,  having 
acquired  appellate  jurisdiction  of  a  de- 
cree of  a  circuit  court  of  appeals  which  had 
proceeded  without  jurisdiction  to  revise  on 
appeal  a  decree  of  a  district  court  which 
was  in  fact  reviewable  only  by  writ  of  er- 
ror, will  reverse  the  judgment  of  the  cir- 
cuit court  of  appeals,  and  remand  the  case 
to  that  court,  with  instructions  to  dismiss 
the  appeal  for  want  of  jurisdiction. 

(For  other  cases,  tee  Appeal  and  Error,  6481- 
6494,  In  Digest  Sap.  Ct.  1908.] 

[No.  590.] 


Argued  October  24  and  25,  1912.    Decided 
December  2,  1912. 

APPEAL  from  and  IN  ERROR  to  the 
United  SUtes  Circuit  Court  of  Ap- 
peals for  the  Third  Circuit  to  review  a  de- 
cree which  reversed  on  appeal  a  judgment 
of  the  District  Court  for  the  District  of 
New  Jersey,  dismissing  a  libel  seeking  the 
eondemnation  of  food  products  seized  under 
the  pure  food  act.  Reversed  and  remanded, 
with  inttmctions  to  dismiss  the  appeal  to 
the  Circuit  Court  of  Appeals  for  the  want 
of  furiadietion. 

See  same  ease  below,  113  C.  C.  A.  457, 
198  Fsd.  589. 

Tlie  faete  aj»  Hsied  in  the  opinitm. 


Mr.  Ralph  S.  Rounds  argued  the  cause 
and  filed  a  brief  for  appellant  and  plaintiff 
in   error: 

An  information  under  the  provisions  of 
the  pure  food  act  for  the  condenmation  of 
property  is,  like  an  information  for  for- 
feiture under  the  confiscation  act  and  under 
the  revenue  laws,  a  common-law  proceeding. 

The  Sarah,  8  Wheat.  391,  5  L.  ed.  644; 
Morris's  Cotton  (Morris  v.  United  States) 
8  Wall.  507,  19  L.  ed.  481;  Armstrong's 
Foundry,  6  Wall.  766,  769,  18  L.  ed.  882, 
884;  St.  Louis  Street  Foundry,  6  Wall.  770, 
18  L.  ed.  884;  United  States  v.  Emholt,  105 
U.  S.  414,  26  L.  ed.  1077;  United  SUtes  v. 
Bales  of  Cotton,  154  U.  S.  556,  and  18  L.  ed. 
889,  14  Sup.  Ct.  Rep.  1212;  Union  Ins.  Co. 
V.  United  States,  6  Wall.  759,  18  L.  ed.  879. 

The  objection  that  the  case  was  not  prop- 
erly before  the  circuit  court  of  appeals  on 
ap]>eal  is  jurisdictional  and  could  not  be 
waived. 

Brooks  V.  Norris,  11  How.  204,  13  L.  ed. 
665;  Barry  v.  Mercein,  5  How.  103,  12  L.  ed. 
70;  United  States  v.  Curry,  6  How.  106,  12 
L.  ed.  363;  Jones  v.  La  Vallette,  6  WaU. 
579, 18  L.  ed.  550;  Sarchet  v.  United  States, 
12  Pet.  143,  9  L.  ed.  1033;  Ballanoe  v.  For- 
syth, 21  How.  389,  16  L.  ed.  143;  Kelsey  v. 
Forsyth,  21  How.  85, 16  L.  ed.  32;  The  Lucy, 
8  Wall.  307,  19  L.  ed.  394;  United  States  v. 
Emholt,  105  U.  S.  414-416,  26  L.  ed.  1077, 
1078;  Stevens  v.  Clark,  10  C.  C.  A  379,  18 
U.  S.  App.  584,  62  Fed.  321;  De  Lemos  v. 
United  SUtes,  46  C.  C.  A.  196,  107  Fed. 
121;  Nelson  v.  Huidekoper,  13  C.  C.  A  658, 
30  U.  S.  App.  88,  66  Fed.  616;  Taylor,  Jur- 
isdiction, §119. 

The  practice  followed  by  this  court  in 
cases  where  the  trial  court  or  intermediate 
appellate  court  is  without  jurisdiction  is  to 
reverse  the  decree  and  to  direct  the  inferior 
court  te  dismiss  the  proceeding. 

Mordecai  v.  Lindsay,  19  How.  199,  15  L. 
ed.  624;  Stickney  v.  Wilt,  23  Wall.  150, 
162,  23  L.  ed.  50,  54;  United  States  v.  Huck- 
abee,  16  Wall.  414,  435,  436,  21  L.  ed.  457, 
465. 

Unless  a  jury  is  waived,  a  proceeding  of 
condenmation  under  the  pure  food  act,  being 
a  common-law  proceeding,  must  be  tried  be- 
fore a  jury,  unless  the  provisions  of  U.  8. 
Rev.  SUt.  S  566,  U.  S.  Comp.  SUt.  1901, 
p.  461,  have  been  modified  or  repealed  by 
the  provisions  of  that  act. 

Knickerbocker  Ins.  Co.  v.  Comstock,  16 
Wall.  258,  269,  21  L.  ed.  498,  498. 

There  is  no  express  provision  that  in  seia- 
ure  cases  under  the  pure  food  act  trial  of 
issues  of  fact  may  be  had  without  a  jury; 
and  considering  the  constitutional  provision 
and  the  history  of  similar  lft^i\«X\QfL  Va. 
connection  with  the  wording  uA  i^.rQL<cX»x^ 
of  the  atatute,  ihete  \i  no  ieaa«o»^«  Vn 


8UPSBMK  OODBT  Or  THB  UNITED  STATES.  Oor.  T^M, 

plication  thtt  the  pars  food  act  wu  meuit  I  DundM  U ortg,    A    Tmi    InvaiL    Oo.    t. 

U>  Biodif7  or  npeftl  |  606  ot  the  Bavlted  |  Hoghfla,  124  U.  8.  IBT,  31  U  wL  UT,  8  Bap. 

BUtatat.  Gt.  Rep.  377;  Bpalding  v.  Hkiuwm^  Ul  V. 

VoorhMS  T.  Juluon,  10  Pet.  44B.  471,  V  B.  06,  33  L.  ed.  80,  9  Svp.  Ct.  Bep.  »4>. 

L.  «d.  400,  409;  Minii  T.  United  State*,  IB  TU  pbnue   "•hall   aanform  u   near   h 

Pet.  423,  440,  10  L.  ed.  781,  7BB;  White  t.  nay  be"  require*  onl;  aucli  oonforoiitj  ■• 

United  SUtei,  101  U.  S.  540,  B51,  46  L.  ed.  i*  reaMmable  and  eonveniant  nnder  the  «lr< 

ESS,  207, 24  Sup.  Ct  Rep.  171 ;  Wood  Countj  cimiataiice*. 

V.  Laokawana  Iron  A  Coal  Co.  03  U.  8.  010,  lodianapolia  A  St.  Lonl*  R.  Co.  «.  Hont, 

084,  S3  L.  ed.  980,  901;  Cope  v.  Copt.  137  03  U.  &  201,  300,  301,  23  L.  ed.  898,  001: 

U.  8.  088,  080,  34  L.  ed.  832,  833,  11  Sup.  Phelpa  v.  Oaki,  117  U.  8.  230,  230,  20  L.  ed. 

Ct  Hep.  222;   Morrit'*  Cotton   (Morrie  t.  888,  880,  S  Snp.  CL  Rep.  714;   Bhepard  ▼. 

United  BUtei)  8  WaU.  B07,  10  L.  ed.  481;  Adanu,  108  U.  S.  018,  020,  020,  42  L.  ad. 

Union  Id*.  Co.  «.  United  State*,  6  Wall  602,  0O4,  60B,  18  Sup.  Ct  Sep.  814. 

700,  18  L.  ed.  870;  Rosencran*  t.  United  The  word  "proceeding*"  ob*loii*l7  refer* 

State*,  IBS  U.  S.  85T,  802,  41  L.  ed.  708,  710,  only  to  the  mode  of  proeeedin(,  and  not  t« 

IT  Snp.  Ct  Rep.  302.  the  extent  of  the  Jnri*di«tion  or  power  d, 

There  waa  no  statuU  in  eziatenc*  whioh  the  inpreme  court  to  review  elreuit  oonrta 

provided  for  a  trial  in  the  district  eonrt  ol  appeals'  judgment*, 

without  a  jnrj,  although,  the  partie*  having  Bronaon  t.  Sehnltcn,  104  U.  8.  410,  41T, 

wairad  a  jurjr,  the  judgment  after  trial  t^  8«  L.  ed.  707,  700;  St  Joaepti  H^.  Go.  ▼. 

the  diitrict  court  wa*  not  erroneon*.  Harrington,  63  Iowa,  382,  6  N.  W.  606. 

Keamej  *.  C*a*,  12  Wall.  876,  20  L.  ed.  In  the  lomewhat  analogon*  oaae  of  the 

396;  Ckmpbell  t.  Boyreau,  21  How.  223,  10  conformitj  etatutea,  bj  wbleh  Oongree*  baa 

L.  ed.  96;  Roger*  v.  United  Btate*,  141  U.  provided  that  procedure  at  Uw  in  the  Ad- 

S.  648,  S6  L.  ed.  863,  12  Sup.  Ct  Rep.  01.  eral  eourta  •hall  conform  to  the  etata  pra»- 

The  reaaoQ  i*  twofold;     First,  becauae  a  tice,  it  1*  uniformlj  held  bj  thU  court  that 

trial  by  tb*  court  in  a  common-law  ease  the  •tatutee  do  not  apply  to  proeaeding*  tor 

without  a  jury  1*  a  proceeding  unknown  to  review, 

the  common  law,  and  the  judge  in  *uch  ease  Paraon*  v.  Bedford,  3  Pet  4SS,  444,  7  L. 

acta  a*  a  judicial  arbitrator,  and  not  a*  a  ed.  732,  73B;  Ex  parts  Chataangay  Or*  A 

court  Iron  Co.  128  U.  B.  044,  663,  12  L.  ed.  608, 

Kearny  v.  Caae,  12  Wall.  876.  S83,  80  611,  9  Sup.  Ct  Rep.  160. 

L.  ed.  306,  307;  Campbell  v.  Boyreau,  2]  It  Ii  undisputed  that  a  pur*  food  ease  la 

Hew.  £83,  16  L.  ed.  08;   Roger*  v.  United  not  "an  admiralty  ease." 

State*,  Ul  U.  S.  648,  36  L.  ed.  803,  18  Sup.  Ex  parte  Orabam,  10  WalL  641,  10  L.  ed. 

Ct  Vxp.  n.  081;  Ex  parte  Waplea,  164  U.  8.  070,  and 

Second,    became,    being    a    common-law  38  L.  ad.  1088,  14  Sup.  Ct  Rep.  1214. 

proceeding,  appeal  will  not  lie,  and  error  Lack   of   jurisdiction  eannot  be   waived 

will  only  He  to  review  the  verdict  of  a  jury  eroi  by  participating  in  a  trial. 

as  to  matters  ot  law;  and  there  isao  method  Pares  v.  Femandea,  802  U.  8.  80,  lOOv  00 

provided    by    the    statute*    of    the    United  L.  ed.  042,  940,  28  Snp.  Ct  Rep.  001. 

State*  to  re^ew  a  judgmeiit  of  the  district  ^^^t^^t  Attorney  General  AdUu  ar- 

conrt  wher«  trial  U  had  without  a  JU17.  ^   y,e   »u«.   and,   with   Mr.  Loul.   0. 

T  °TS^l  '•  ^*'^'?;  fL^J'''-,Jf\\  i'  BiMell,  Hied  a  brief  for  appellee  and  de- 

L.  ed.  90;  Roger*  v.  United  State*,  141  U.  8.  ,^„j^;   i„    ^^^.                 "*'*~ 

648,  36  L.  ed.  863,  12  Sup.  Ct  Rep    91 ;  The  partie*  have  the  right  to  wafv.  a 

Boogher  v.  Now  York  L.  In*.  Co.  103  U.  8,  .        *  L,                             ^ 

M,  18,  «  I.  d.. 10  ,12;  D.1M  SUf.  ,.  '  ?„„„  ,.  ^           ,  p^  „,    ,  ^  ^ 

BL  LouU,  1.  H.  4  6.  B.  Co.  H  C.  C.  A.  441,  ^.4 

i"n "?•.?.'  ,Yf'SJ  "^'^\"'T  ''  ^'  -'"•  O-  P""-  •»»  tl.»n-l™ 

4  WJl.  484  20  L  .d  722 ;  Mj^.l  1.  M.t.  ^          J,tt„,U„g  ft.  nrZ  rf  tta  »« 

lu.  Co.  r.  FoUom,  18  W.11.  237,  21  L.  ed.  .      °       ,                 " 

827  J    Coopw   T.   OmohuDdro,   IS   Wall.   88,  ^J^\,      ^^      ,«  „  o  ...  ..  y   -. 

U.  8.  870,  28  L.  rf.  882,  8  Sap^Rep.  ''">";i  ''  ""'■  '"^'^S'l-^, 

188  n.  8. 121,  48  L.  .d.  113,  22  Sup.  01.  H.p.  ••  ""I"  '■  ^  Co.  108  U.  &  283,  28  L.  «L 

68 ;  DirtUltng  A  Ctttte  Ferfing  Co.  t.  OotU-  '021 ;  QnyMn  v.  Lynch,  183  U.  B.  488,  41 

dbiik  Co.  18  C.  C.  A.  818,  24  U.  S.  App.  038,  1*  «1.  230,  18  Sup.  Ct.  lUp.  1084;  Apulio 

88  Fed.  80«:  Hill  ..  Wolker,  82  C.  0.  A.  County  t.  Butli,  177  U.  B.  638,  44  L.  ed. 

tK^  .rtfr^Mt  £4J,.  Bond  V.  Duitin,  112  U.  8.  878,    20    Sup.    Ct.    Rep.    718;    WillUni    W. 

»<».  U  I.  ti.  8U,  5  Sap,  at  JIM.  M8]  Biono  t.  Hntehtna,  206  U.  S.  840,  61  L,  ad. 

'**  n<  o.  •. 


IM.        44S  0AN8  Of  lrM)2EK     £00  l^ttObUOT  v.  UKtXAD  StATBS.        m-m 


828,  27  Sup.  Ct  Bep.  624;  Elliott  v.  Toepp- 
uer,  187  U.  8.  827,  334,  835,  47  L.  ed.  200, 
203,  23  Sup.  Ct.  Rep.  133. 

llie  word  "proceedings'*  oorert  all  steps 
taken  in  a  case,  from  its  inception;  includ- 
ing those  neoeasarj  to  remove  the  case  to  a 
higher  court  for  review. 

(VDea  T.  Washington  County,  3  Neh.  118. 

It  is  well  settled,  and  the  doctrine  was 
reaArmed  at  the  last  term  in  Campbell  t. 
United  States,  224  U.  8.  00,  66  L.  ed.  684, 
S2  8up.  Ct  Rep.  308,  that  in  suits  at  com- 
mon law,  in  the  district  courts,  the  waiver 
of  the  jury  trial  deprives  the  parties  of  the 
right  to  review  the  Judgment,  either  upon 
the  facts  or  the  law,  except  for  such  ques- 
tions of  law  as  are  presented  by  the  plead- 
inipk  8ince  proceedings  under  tiie  food  and 
drags  act  are  to  be  instituted  in  the  district 
courts,  this  doctrine  would  apply  to  them. 
It  is  incredible  that  Congress,  after  plainly 
inviting  the  claimant  to  waive  his  right  to 
trial  l^  jury,  meant  to  deprive  him  of  the 
right  of  appeal.  This  imputation  of  bad 
faith  is  completely  met  by  giving  to  the 
words  used  their  plain  meaning.  It  follows 
that  while  Congress  deemed  trial  by  the 
court  desirable,  it  was  intended  to  provide 
for  the  review  of  such  trials  as  in  admiralty 
bj  appeal. 

United  8Utee  v.  770  Cases  of  Molasses,  08 
C.  C.  A.  107,  174  Fed.  827. 

Mr.  Justice  Day  delivered  the  opinion 
of  the  court: 

This  case  Is  here  on  both  writ  of  error 
to  and  appeal  from  a  decree  of  the  circuit 
court  of  appeals  for  the  third  circuit,  re- 
versing the  judgment  of  the  United  States 
district  court  for  the  district  of  New  Jer- 
sey, dismissing  a  libel  brought  by  the 
United  States  which  had  for  its  object  the 
1 78]condemnation  of  443  *cans  of  frozen 
^gg  product  seised  under  the  pure  food  act  of 
June  30,  1006  (34  Stat,  at  L.  768,  chap. 
8016,  U.  8.  Comp.  Stat.  Supp.  1011,  p. 
1364). 

The  United  SUtes  iUed  its  libel  alleging 
that  448  cans  of  frozen  egg  product,  in  the 
possession  of  the  Merchants'  Refrigerating 
Company  at  Jersey  City,  New  Jersey,  con- 
sisted in  whole  or  in  part  of  a  "filthy,  de- 
eomposed,  and  putrid  animal,  to  wit,  egg 
substance,"  and  praying  for  their  oondemna- 
tiob.  At  the  trial  the  issues  were  nar- 
rowed so  as  to  exclude  filthy  and  putrid 
ambstaaces,  leaving  the  charge  to  stand  as 
to  deeomposed  substance.  Three  hundred 
and  forty-two  cans  were  seized.  The  H.  J. 
Keith  Company  appeared  and  claimed  the 
goods,  denying  the  charges  concerning  them. 
TIm  eass  was  tried  without  a  jury,  to  the 
district  Judge,  who  entered  a  decree  dis 
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an  appeal  to  the  circuit  court  of  appeals, 
and,  after  consideration  in  that  court,  the 
decree  dismissing  the  libel  was  reversed, 
and.  upon  the  facts,  a  decree  of  condemna- 
tion in  favor  of  the  government  was  en- 
tered. (118  C.  C.  A.  467,  103  Fed.  680.) 
The  claimant,  the  H.  J.  Keith  Company, 
thereupon  appesled  to  this  court,  and  also 
sued  out  this  writ  of  error  to  the  same  de- 
cree. 

We  are  met  at  the  outset  with  a  ques- 
tion of  jurisdiction.  Section  10  of  the  pure 
food  act  provides: 

'That  any  article  of  food  .  .  .  that 
is  adulterated  or  misbranded  within  the 
meaning  of  this  act,  and  is  being  trans- 
ported from  one  state  ...  to  another 
for  sale,  .  .  .  shall  be  liable  to  be  pro- 
ceeded against  in  any  district  court  of  the 
United  States  within  the  district  where  the 
same  is  found,  and  seized  for  confiscation 
by  a  process  of  libel  for  condemnation. 
.  .  .  The  proceedings  of  such  libel  cases 
shall  conform,  as  near  as  may  be,  to  the 
proceedings  in  admiralty,  except  that  either 
party  may  demand  trial  by  jury  of  any 
issue  of  fact  joined  in  any  such  case,  and 
all  such  proceedings  shall  be  at  the  suit  of 
and  in  the  name  of  the  United  States." 

*It  will  be  observed  that  the  last[17t 
sentence  of  the  section  provides  that  "the 
proceedings  of  such  libel  cases  shall  conform, 
as  near  as  may  be,  to  the  proceedings  in 
admiralty,  except  that  either  party  may  de- 
mand trial  by  jury  of  any  issue  of  fact 
joined  in  any  such  case,  and  all  such  pro- 
ceedings shall  be  at  the  suit  of  and  in  the 
name  of  the  United  States."  The  conten- 
tion of  the  government  upon  this  question 
of  Jurisdiction  is,  that  the  words,  "con- 
form, as  near  as  may  be,  to  the  proceedings 
in  admiralty,"  mean,  except  in  cases  where 
jury  trial  is  demanded,  to  include  appel- 
late proceedings,  as  well  as  original  pro- 
ceedings in  the  district  court,  and  there- 
fore the  review  of  the  judgments  of  the 
district  court  would  be  by  appeal  to  the 
circuit  court  of  appeals,  as  in  admiralty 
cases  under  the  circuit  court  of  appeals 
act  (26  SUt.  at  L.  826,  chap.  617,  U.  8. 
Comp.  Stat.  1001,  p.  488),  and  under  the 
Judicial  Code  (36  Stat,  at  L.  1087,  1133, 
sec.  128,  chap.  231,  U.  S.  Comp.  Stat.  Supp. 
1011,  pp.  128,  103) .  If  that  is  a  proper  con- 
struction of  the  statute,  then  the  circuit 
court  of  appeals  had  the  right  to  review 
the  case  upon  the  facts  and  enter  a  final 
decree,  which,  under  the  circuit  court  of 
appeals  act  and  Judicial  Code,  would  be  re* 
viewable  here  only  upon  writ  of  certiorari. 
The  appellant,  also  plaintiff  in  error,  con* 
tends  that  the  seizure  being  upon  land,  the 

._- ^_,   _   —      proceeding  was  at  \aw,  an^  TViVttwiXkAA  «t\l 

tho  libsL    77i0  United  8Ute»  took '  upon  writ  of  arro?  \||  tYi«  «V(Oi\\  WK^  ^^ 
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appeals.:  that  the  attempted  appeal  did  not 
give  the  circuit  court  of  appeals  jurisdic- 
tion, and  that  upon  the  writ  of  error  here 
this  court  should  reverse  the  judgment  and 
remand  the  case  to  that  court,  with  direc- 
tions to  dismiss  the  appeal. 

The  determination  of  this  controversy  re- 
quires some  examination  of  previous  legis- 
lation, and  of  the  decisions  of  this  court, 
interpreting  such  legislation,  as  to  the  na- 
ture and  extent  of  the  jurisdiction  of  the 
district  courts  of  the  United  States  in 
seizure  cases. 

The  judiciary  act  of  1789  (1  SUt.  at  L. 
76,  S  0,  chap.  20)  gave  to  the  district 
courts: 

180]  ^"Exclusive  original  cognizance  of 
all  civil  causes  of  admiralty  and  maritime 
jurisdiction,  including  all  seizures  under 
laws  of  impost,  navigation,  or  trade  of  the 
United  States,  where  the  seizures  are  made 
on  waters  which  are  navigable  from  the  sea 
by  vessels  of  ten  or  more  tons  burthen,  with- 
in their  respective  districts  as  well  as  upon 
the  high  seas;  saving  to  suitors,  in  all  cases, 
the  right  of  a  common-law  remedy,  where 
the  common  law  is  competent  to  give  it; 
and  .  .  .  also  have  exclusive  original 
cognizance  of  all  seizures  on  land,  or  other 
waters  than  as  aforesaid,  made,  and  of  all 
suits  for  penalties  and  forfeitures  incurred, 
under  the  laws  of  the  United  States." 

In  the  case  of  The  Sarah,  8  Wheat  891, 
6  Lb  ed.  644,  a  libel  was  filled  against  422 
casks  of  wine,  alleging  a  forfeiture  by  false 
entry.  It  appearing  in  the  course  of  the 
trial  that  the  seizure  was  made  on  land,  it 
was  held  that  his  court  could  not  review 
the  case  save  upon  writ  of  error.  Chief 
Justice  Marshall,  delivering  the  opinion  of 
the  court,  said   (p.  394): 

"By  the  act  constituting  the  judicial  sys- 
tem of  the  United  States,  the  district  courts 
are  courts  both  of  common  law  and  ad- 
miralty jurisdiction.  In  the  trial  of  all 
cases  of  seizure  on  land,  the  court  sits  as  a 
court  of  common  law.  In  cases  of  seizure 
made  on  waters  navigable  by  vessels  of  10 
t»ns  burthen  and  upwards,  the  court  sits 
as  a  court  of  admiralty.  In  all  cases  at 
common  law,  the  trial  must  be  by  jury. 
In  cases  of  admiralty  and  maritime  juris- 
diction, it  has  been  settled,  in  the  cases  of 
United  States  v.  La  Vengeance  (reported 
in  3  Dall.  297,  1  K  ed.  610),  United  States 
▼.  The  Sally  (in  2  Cranch,  406,  2  L.  ed. 
820),  and  United  States  v.  The  Betsy  (in 
4  Cranch,  443,  2  K  ed.  673),  that  the  trial 
is  to  be  by  the  court. 

^'Altliough  the  two  j'urisdictions  are  vest- 
id  in  the  same  tribunal,  they  are  as  dis- 
anei  from  eMcb  other  as  if  they  were  vested 
f^  dMumnt  iribunmla;  And  emn  no  mon  be  * 


blended  than  a  court  of  chancery  with  a 
court  of  common  law." 

A  statute,  practically  the  same,  with 
some  slight  changes,  was  embodied  in  §  563 
of  the  Revised  SUtutes,  ""subdivision  8[181 
(U.  S.  Comp.  SUt  1901,  p.  467),  giving  the 
district  courts  jurisdiction  "of  ail  civil 
causes  of  admiralty  and  maritime  jurisdic- 
tion .  .  .  and  of  all  seizures  on  land 
and  on  waters  not  within  admiralty  and 
maritime  jurisdiction,"  the  subdivision  men- 
tioned omitting  the  provision  found  in  the 
section  of  the  judiciary  act  of  1789,  to 
which  we  have  referred,  as  to  seizores 
"within  their  respective  districts,"  and  in- 
cluding cases  of  "seizures  on  land  and  on 
waters  not  within  the  admiralty  and  mari- 
time jurisdiction."  Under  this  statute  it 
has  been  uniformly  held  thai  the  district 
court,  as  to  seizures  on  land*  proceeds  as 
a  court  of  common  law,  with  trial  by  jury, 
and  not  as  a  court  of  admiralty.  United 
SUtes  V.  Winchester,  99  U.  &  372,  26  U  ed. 
479. 

(Questions  analogous  to  the  one  bero  came 
before  this  court  in  construing  the  confisca- 
tion acts  enacted  in  1861  [12  SUt  at  L.  266, 
319,  chaps.  3,  60,  U.  S.  Comp.  SUt  1901, 
pp.  3615,  3614]  and  1862  [12  Stat,  at  K 
589,  chap.  195,  U.  S.  Comp.  SUt  1901.  p. 
3623].  This  court,  in  Union  Ins  Co.  v. 
United  SUtes,  6  Wall  759,  18  L.  ed.  879, 
construed  the  act  of  Congress  of  August  6, 
1861,  entitled,  "An  Act  to  ConfiscaU  Prop- 
erty Used  for  Insurrectionary  Purposes." 
That  act  provided  for  the  seizure  of  such 
property  and  iU  condemnation  in  the  dia- 
trict  or  circuit  court  having  jurisdiction 
of  the  amount,  or  in  admiralty  in  any  dis- 
trict in  which  the  property  might  be  seized, 
and  authorized  the  Attorney  Qeneral  U  in- 
stitute proceedings  of  condemnation.  In 
that  case  it  was  held  that  in  the  condemna- 
tion of  real  esUU  or  property  on  land  the 
proceedings  were  to  he  shaped  in  general 
conformity  to  the  practice  in  admiralty, 
but  in  respect  to  trial  by  jury  and  excep- 
tions to  evidence  the  proceedings  should 
conform  to  the  course  of  proceeding  by  in- 
formation on  the  common-law  side  of  the 
court.  It  was  held  that  where  proceedings 
for  the  forfeiture  of  real  esUU  were  had 
in  conformity  with  the  practice  in  courU 
of  admiralty,  they  could  not  be  reviewed  in 
this  court  by  appeal,  and  that  the  case 
could  come  here  only  for  the  purpose  of  re- 
versing the  decree  and  directing  a  new  trial. 
In  the  case  of  Morris's  CotUn  (Morris 
V.  United  SUtes)  8  Wall.  507,  19  L.  ed. 
481,  this  court  *had  under  considera-[181 
tion  the  acU  of  1861  and  of  July  17,  1862, 
which  act  provided  (12  SUt  at  L.  589, 
591,  S  7,  chap.  195,  U.  S.  Comp  SUt  1901,  p. 
3623)  for  the  institution  of  proceedings  U 
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Um  mtum  of  the  Uoited  StAte  in  any  dia  proceedJDg  for  condemnation  which  the  ael 

triet  eonrt,  etc.,  where  the  property  night  intended  to  provide. 

tm  found,  etc.,  "Vhlch  proceeding*  ehsll  eon  Theae  proceeding*  tor  thf  leizure  and  con- 
form aa  nearly  aa  may  be  to  proceedingi  deunation  of  property  which  is  impure  or 
ia  admiralty  or  reTenua  eaaea."  In  tbi  adulterated  at*  intended  to  be,  in  a  aense, 
Horria  Caae  it  wai  aaid:  sununary,  and  yet  the  itatute,  aa  we  have 

"Where  the  teicure  ii  made  on  naTigabli  conatmed  it,  givea  the  owner  a  right  to  a 

water*,  within  the  Bth  leetiou  of  the  judi  hearing  in  a  court  of  record,  with  a  right 

eiary  aet,  the  caae  helonge  to  the  inatancc  of  review  upon  queitioDi  of  law  by  writ 

aide  of  tbe   dUtrlet  court;    but  where   the  of  error   in   the   circuit   court   of    appeal!; 

■eiinre  wai  made  on  land,  the  ault,  thoogli  and,  where  more  than  91,000  i*  involved, 

in  tiie  form  of  a  libel  of  information,  ia  an  (iiully  in  thi*  court  {)  S  of  the  circuit  court 

action   at  common   law,  and  the  elaimante  of  appeal*  act).     It  i*  to  he  noted  in  thl* 

are  entitled  to  trial  by  Jury.  connection   that  where   the  examination  of 

"Seixnre*,    when   made   on   water*    which  tpecimena  of  food   or   drug*,  made  by  the 

are  navigable  from  the  aea  by  vcaiela  ol  Department  of  Agriculture,  *how*  that  the 

10    or   more    ton*    liurden,    are    exclniivelj  article*  are  adulterated  or  migbranded,  the 

cognliable    in    the    dietriet    court*,   aubject  partiei  from  whom  the  Bpecimena  were  ot>- 

ta  appeal,  a*  provided  by  law;  hut  all  Beii-  tained  are  (|  4  of  the  act)  given  a  hearing 

urea  on  land  or  on  watcri  not  navigable,  before  the  matter   i*  certified  to  the  dla- 

and  all  anita  inatituted  to  recover  penaltiei  trict  attorney  by  the  Secretary  of  Agricnl- 

and  forfeiture*  incurred,  except  for  teiiurei  ture. 

on  navigable  water*,  mu*t  be  proeecuted  ai  We  do  not  think  It  waa  intended  to  liken 
other  common-law  *uita,  and  can  only  be  tbe  prcceedinga  to  those  in  admiralty  he- 
removed  Into  thl*  court  by  writ  of  error."  yond  the  leizure  of  the  property  by  proeea* 

Thi*  Jurisdiction  of  the  diitrict  court  wai  in  rem,  then  giving  the  caae  tbe  character 

known  to  Congreaa  at  tbe  time  It  paeaed  of  a  law  action,  with  trial  by  Jury  if  de- 

tha  pure  food  act,  aa  were  the  deciiiona  ol  manded,  and  with  the  review  already  ob- 

thla   court    eonetrtling   tbe    former    acta   ol  taining  in  actions  at  law.     It  ia  true  that, 

Ooagreaa;    and    it  declared   that  eueh   pro-  if  the  action  is  tried  in  the  district  court 

eaading*    Iball    eonform    to    thoae    in    ad-  without  a  'Jury,  tbe  circuit  court  of[184 

airal^,  aa  near  aa  may  be,  giving  to  either  appeal*  ia  limited  to  a  conHideration  of  aueh 

p«rty,  bowerer,  tbe  right  to  demand  a  trial  question*  of  law  as  may  have  been  presented 

by  Jury  In  ca*e  of  issue*  of  fact  Joined,  by  the  record  proper,  independently  of  the 

We  think  thl*  act  must  be  held  to  have  special  Bnding.    Campbell  v.  United  State*, 

been  paaaed  not  to  confer  a  new  jurisdiction  S24   U.   S.  09,  66  L.   ed.   084,  32   Sup.   CL 

apon  tbe  district  court,  but  in  recognition  Bep.  3S8.    But  the  par^  on  jury  trial  may 

of  tb*  jurisdiction  already  created  in  *ei>-  reserve   his  exceptions,   take   a   bill   of  ei- 

tma  upon  land  and  water.    The  act  make*  ceptlooa,  and  have  a  review  upon  writ  of 

mo  reference,  in  conforming  tbe  proeeed-  error  In  the  manner  we  have  pointed  out. 
iagi  aa  near  a*  may  be  to  thoa*   in   ad-        It   is   insisted   for  the  governnwnt  that 

mlratty,  to  appellate  procedure.    It  leave*  inasmuch  aa  the  bearing  in  tbe  circuit  court 

that  to  be  determined  by  the  nature  of  the  of   appeals   upon   appeal   wa*  without   oh- 

eaw*  and  the  statutea  already  in  force.     It  jection  by  the  claimant,   the  jurisdEcttonal 

la  true  that  tbe  right  of  trial  by  jury  is  objection    waa    waived.      We   cannot   take 

■  Stjpreaerved,  where  demanded  "by  either  '*••*  '••*     ■*•  *•  construe  the  sUtuU,  tbe 

party.    We  think  Congree*  inserted  thU  pro-  ='""'*   «"'*   »'    »PI«"1»    "^^    "»   jurisdifr 

▼iaion  with  a  view  to  removing  any  question  'i""  "P""  "■•  *PP«»1'  ""^  ""'^''"  **••  •«>• 

MtotbaeonstitutioDalltyoftheact.    Itwas  ""n ,»'  "•,5""'*  "?!  ^^  "'T      °^ ^ 

held  under  the  eonflseatlon  aot^  although  P"V^   ""''*   ^!'   '''^   ^«J'^°?..°°rJ- 

_  .  ,a  ■  1      .        ^>    J   it  i  United  States,  M  C.  C.  A    613,  169  Fed. 

»  «d.  epeeiflc  pr<^«ion  ta  oonlained.  that  j^^^La  Vallette,  6  Wall.  679.  18 

toe  aeUon  provided™  on*  at  common  law  ^  ^  ^j^     ^^(^  g^^^  ^    Em  holt.  105 

«ith  a   rifbt  to  triM  by  jury.     The   Tth  „.  B.  414.  Sfl  L.  ed.  1077:  Perei  r.  Feman- 

Anendment  to  the  Constitution   preserves  ^^  g„  „.  B.  80.  100,  80  L.  ed.  942,  940, 

the  right  <rf  trial  hy  jury  in  suiU  at  com-  jg  g^     gt  Rep.  661 
BMm  law  involving  more  than  WO,  and  pro        ^  y,,  d^^  court  of  Appeals,  In  our 

«td*a  that  no  fact  tried  by  a  jury  ahall  b*  ^Mou.  proceeded  without  Jurisdiction  by 

nvtowed  otherwU*  than  according  to  the  ,,„<,„  <,f  the  appeal,  this  court,  having  u- 

nW  of  th*  common  law.    Having  In  mind  ^^Ini  jurisdiction,  should  reverse  the  jndg- 

lb***  provisions,  and,  as  well,  tbe  conatruc-  ment  of  the  Circuit  Court  of  Appeals,  and 

Uan  of  the  previous  acta,  we  think  it  wa*  remand    the    caae    to    that    court,    with    Inr 

Um  pnrpoae  of  Congree*  to  leave  no  douM  structlona  to  dlamuu  Vm  i.'^^m.X  \«  nwA 

M  U  tt*  right  tItiiaJtr  Jvj  in  tb*  law  ot  Jaria4t«tioo.    Unton  fc  ?\anteW  %vdL  t, 

»r  &  «c  V(« 
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Ooi.  Teem, 


Ifompbis,  189  U.  B.  11,  47  L.  ed.  712,  28 
Sup.  Ct  Bep.  004. 
Judgment   accordingly. 


TOYOTA,  PUT.  in  Err., 

T. 

TERRITORT  OF  HAWAIL 

(See  8.  0.  Reporter's  ed.  184-102.) 

Brror   to  Hawaiian  supreme  court  » 
■cope  of  review  —  Federal  question. 

1.  The  ruling  of  the  Hawaiian  supreme 
oourt  that  daily  sales  of  fish  in  basket  lots 
to  the  highest  bidder  were  sales  at  public 
auction,  within  the  meaning  of  Haw.  Rer. 
Laws,  I  1343,  prescribing  a  license  fee,  al- 


Non. — ^As  to  questions  reviewable  by 
United  States  Supreme  Oourt  on  writ  of 
error — see  note  to  Parks  v.  Turner,  13 
L.  ed.  U.  S.  883. 

As  to  limit  of  amount  of  license  fees — see 
note  to  State  ez  rel.  Toi  v.  French,  80 
UELA.  416. 

Gradation  of  license  fees  according  to 
volume  of  business  or  capital  employed — 
see  note  to  Salt  Lake  Ci^  v.  Christensen 
Go.  17  L.R.A.(N.S.)  898. 

As  to  discrimination  with  respect  to  oc- 
cupation tax  based  on  classification  of 
municipalties — see  note  to  Hager  v.  Walker, 
16  LJLA.(NJ3.)   196. 

Appellate  Jurisdiction  of  Federal  Supreme 
Court  over  Hawaiian  courts. 

The  Jurisdiction  of  the  Supreme  Court  of 
the  United  States  to  review  Judgments  of 
the  eourts  of  the  territory  of  Hawaii  was, 
under  the  act  of  April  30,  1900  (31  Stat,  at 
L.  141,  chap.  339),  |  80,  to  be  measured  by 
the  power  conferred  upon  the  former  court 
to  review  judgments  ox  state  courts.  Equi- 
table Life  Assur.  Soc.  v.  Brown,  187  U.  S. 
308,  47  L.  ed.  190,  23  Sup.  Ct.  Rep.  123. 

Tlie  failure  of  the  record  to  show  that  any 
Federal  question  was  raised  or  suggested 
before  the  assignment  of  error  in  the  Fed- 
eral Supreme  Uourt  precludes  the  mainte- 
nance of  a  writ  of  error  from  that  court 
under  this  statute,  to  review  a  judgment  of 
the  Hawaiian  supreme  court.  Honolulu 
Rapid  Transit  4  Land  Co.  v.  Wilder,  211  U. 
a  144,  53  L.  ed.  124,  29  Sup.  Ct  Rep.  46. 

The  dismissal  on  motion  of  a  writ  of  error 
to  the  supreme  court  of  the  territory  of 
Haw:aii,  wnich  is  governed  by  the  principles 
oontrollinff  writs  of  error  to  state  courts, 
will  be  ordered,  instead  of  granting  a  motion 
to  affirm,  where  the  subject-matter  of  the 
controversy  is  not  inherently  Federal,  and 
the  onW  Federal  question  raised  has  been 
so  explicitly  decide  by  the  Supreme  Court 
of  the  United  States  in  accordance  with  the 
ruling  of  the  lower  court  as  to  foreclose  fur- 
ther argument  on  the  subject.  Equitable 
Z//Sf  Asntr.  Boe.  v.  Brown,  187  U.  S.  308, 
f^/^  •d.  190,  SS  Bup.  GL  Sep.  12$. 


though  bids  were  accepted  only  from  retail 
dealers  or  persons  conducting  fish  tables  at 
the  market,  presents  no  Federal  question 
which,  under  the  act  of  April  30,  1900  (31 
Stat,  at  L.  141,  chap.  339),  §  86,  can  be 
reviewed  on  a  writ  of  error  from  the  Fed- 
eral Supreme  Court. 

(For  other  csms,  see  Appeal  and  Brror.  111. 
d,  6,  In  Diirest  Sap.  Ct.  1908.] 

Constitutional  law  —  equal  protection 
of  the  laws  —  classification  —  license 
fee. 

2.  The  discrimination  between  the  dis- 
trict of  Honolulu  and  other  districts  in  the 
amount  of  the  fee  imposed  by  Haw.  Rev. 
Laws,  S  1343,  for  a  license  to  make  sales 
at  auction,  which  is  |600  for  the  district 
of  Honolulu,  and  |15  for  each  other  taxa- 
tion district,  is  not  so  arbitrary  or  unrea- 
sonable as  to  render  the  statute  unconsti- 


The  reader  will  find  it  helpful  to  consider 
in  this  connection  the  note  t»  Apex  Transp. 
Co.  V.  Garbade,  62  L.R.A.  613,  on  what  ad- 
judications of  state  courts  can  be  brought 
up  for  review  in  tiie  Supreme  Court  of  the 
United  States  by  writ  of  error  to  those 
courts,  aUo  the  note  to  Mutual  L.  Ins.  Co. 
V.  McOrew,  63  L.R  JL  33,  on  how  and  when 
questions  must  be  reased  and  decided  in  a 
state  court  in  order  to  make  a  case  for  a 
writ  of  error  from  the  Supreme  Court  of  the 
United  States. 

No  order  of  the  Supreme  Court  of  the 
United  States,  assigning  the  territory  of 
Hawaii  to  a  judicial  circuit  under  tiie  act 
of  March  3,  1891,  could  give  a  riffht  of  ap- 
peal inconsistent  with  the  provision  of  the 
act  of  April  30,  1900,  §  86,  restricting  ap- 
peals from  the  courts  of  the  territorr  of 
Hawaii  to  cases  in  which  appeals  are  allow- 
able to  the  courts  of  the  United  States  from 
the  courts  of  the  several  states.  Ex  parte 
Wilder's  S.  S.  Co.  183  U.  S.  646,  46  L.  ed. 
321,  22  Sup.  Ct.  Rep.  225. 

But  the  jurisdiction  under  consideration 
was  enlarged  by  the  amendatory  aei  of 
March  3,  1905  (33  SUt  at  L.  1036,  chap. 
1465),  S  3,  to  embrace  in  addition  "all  eases 
where  the  amount  involved,  exclusive  of 
costs,  exceeds  the  sum  or  value  of  five  tiion- 
sand  dollars."  Harrison  t.  Magoon,  206  U. 
S.  601,  61  L.  ed.  900,  27  Sup.  Ct  Rep.  677. 

A  writ  of  error  directed  on  its  face  to  the 
supposed  judgment  of  the  supreme  oourt  of 
the  territory  of  Hawaii,  disposing  of  exeep- 
tions  on  non-Federal  grounds,  prior  to  the 
act  of  March  3,  1905,  enlarging  tiie  appellate 
jurisdiction  of  the  Federal  Supreme  Oourt 
over  the  territorial  courts,  cannot  be  nui- 
tained  on  the  theory  that  a  final  judgment 
in  the  case  was  not  rendered  until  after  the 
passage  of  that  act,  when  judgment  en  the 
verdict  was  entered  in  the  trial  court  in  een- 
nection  with  a  nunc  pro  tunc  entry,  sines 
such  judgment  must  necessarily^  have  been 
entered  uter  the  iudement  which  the  writ 
seeks  to  review.  Notley  v.  Brown,  20i  U. 
S.  429,  52  L.  ed.  559,  28  Sup.  Ct.  Rep.  386. 

Jurisdiction  of  a  writ  of  error  directed,  on 
its  face,  to  a  supposed  judgment  of  the  su- 
preme oourt  of  tne  territory  of  Hawaii,  dia- 


lilt. 


TOTOTA  T.  HAWAIL 


taiional,  ma  drying  tkm  equal  protectioo 
of  the  laws. 

[For  other  ceses,  lee  ConBtltational  Law,  IV. 
a«  e.  e,  in  Digeat  Sup.  Ct.  1908.] 

[No.  49.] 

Submitted  November  13,  1912.    Decided  De- 
cember 2,  1012. 

IN  ERROR  to  the  Supreme  Court  of  the 
Territory  of  Hawaii  to  review  a  judg- 
ment which  affirmed  a  conviction  in  the 
District  Court  of  Honolulu,  in  that  terri- 
tory, of  the  offense  of  selling  goods  at  auc- 
tion without  a  license.  Affirmed. 
See  same  case  below,  19  Haw.  051. 
The  facts  are  stated  in  the  opinion. 


Messrs.  D.  W.  Bnrohard  and  A.  L.  C. 
Atkinson  submitted  the  cause  for  plain- 
tiff in  error.  Mr.  Ralph  P.  Quaxles  was  on 
the  brief: 

Section  1343  of  the  Revised  Laws  of 
Hawaii,  which  imposes  upon  a  person  en- 
gaged in  the  occupation  of  auctioneer  in 
the  district  of  Honolulu  a  license  forty 
times  as  great  as  in  Hilo  and  other  dis- 
tricts within  the  territory  of  Hawaii,  vio- 
lates the  6th  Amendment  to  the  Constitu- 
tion, in  that  it  takes  from  such  person  his 
property  without  due  process  of  law,  and 
violates  the  14th  Amendment  in  that  it 
makes  an  arbitrary  classification,  and  dis- 
criminates between  persons  engaged  in  the 
same  occupation  in  the  territory  of  Hawaii, 


pdsing  of  exceptions  on  non-Federal  grounds 
prior  to  the  act  of  March  3,  1905,  enlarging 
the  appellate  jurisdiction  of  the  Federal 
Supreme  Court  over  the  territorial  court, 
cannot  be  taken  by  treating  the  writ  as  ad- 
dressed to  a  later  judgment  of  that  court, 
quashing  a  writ  of  error  to  the  trial  court, 
which  judgment  was  not  formally  entered 
until  lonff  after  the  writ  of  error  from  the 
Federal  Supreme  Court  was  sued  out,  where 
to  regard  tne  entry  as  relating  back  to  the 
time  when  the  opinion  of  the  court  was  an- 
nounced would,  if  the  same  rule  be  applied  to 
the  nuno  pro  tuno  entry  of  the  judgment  of 
the  trial  court,  require  an  affirmance  of  the 
judgment  of  the  territorial  supreme  court 
on  the  ground  that  the  writ  of  error  to  the 
trial  oourt  was  not  sued  out  in  time.    Ibid. 

A  writ  of  error  from  the  Federal  Supreme 
Court  to  the  supreme  court  of  the  territory 
of  Hawaii,  which  would  not  lie  when  final 
judgment  was  entered,  cannot  be  sustained 
as  an  exercise  of  the  appellate  jurisdiction 
conferred  by  the  act  of  March  3,  1905,  §  3, 
amending  the  act  of  April  80,  1900,  §  86, 
because  a  petition  for  rehearing  which  the 
territorial  supreme  court  entertained  and 
aeted  upon  was  not  denied  by  that  court 
until  after  the  later  statute  went  into  ef- 
fect.    Harrison   v.   Magoon,   supra. 

But  a  judgment  of  the  Hawaiian  supreme 
eonrt  did  not  become  final  before  the  en- 
aetment  of  the  act  of  March  3,  1905,  and 
henee  not  reviewable  in  the  Federal  Supreme 
Court  under  that  act,  where,  although  the 
opinion  was  filed  prior  to  that  enactment, 
a  petition  for  rehearing  was  duly  filed  and 
entertained  by  the  cour^  and  was  not  denied 
until  after  the  passage  of  such  statute.  Wil- 
liam W.  Bieree  v.  Waterhouse  219  U.  S. 
380,  66  Lw  ed.  237,  31  Sup.  Ct  Rep.  241. 

A  writ  of  error  to  review  a  judgment  of 
tiM  anpreme  court  of  Hawaii  in  an  action 
of  ejeetment  will  not  be  dismissed  on  the 
noond  that  the  value  of  the  land  in  dispute 
11  ksB  than  $6,000,  where  the  contrary  suffi- 
oisntly  appears  bv  affidavits  in  the  record 
■ad  in  the  Federal  Supreme  Court.  Spreck- 
ib  T.  Brown,  212  U.  8.  208,  53  L.  ed.  476, 
ti  Sup.  Ct  Rep.  266. 

n*.  owners  of  reaJ  propertj  Mire  not  es- ' 


topped  J)y  their  tax  returns  under  oath,  valu- 
ing such  property  at  less  than  $5,000,  from 
asserting  that  such  property  has  that  value, 
in  order  to  sustain  the  jurisdiction  of  the 
Federal  Supreme  Court  of  a  writ  of  error 
to  review  a  judgment  of  the  Hawaiian  su- 
preme court  in  an  action  of  ejectment.    Ibid. 

A  writ  of  error  from  the  Supreme  Court 
of  the  United  States  to  the  Hawaiian  su- 
preme court  to  review  a  judgment  sustain- 
ing an  assessment  for  taxation  will  not  lie 
under  the  act  of  March  3,  1905,  |  3,  where 
the  amount  of  the  tax  assessed  is  less  than 
the  jurisdictional  amount  prescribed  by  that 
section.  Honolulu  Rapid  Transit  A  Lcmd 
Co.  V.  Wilder,  211  U.  S.  144,  53  L.  ed.  124, 
29  Sup.  Ct.  Rep.  46. 

A  property  owner  and  taxpayer  has  no 
such  personal  interest  in  a  suit  brought  by 
him  to  restrain  territorial  officers  from  ex- 
changing certain  public  lands  of  the  terri- 
tory of  Hawaii  for  other  lands  as  will  sus- 
tain a  writ  of  error  from  the  FedersJ  Su- 
preme Court  to  review  a  judgment  of  the 
territorial  supreme  court,  denying  the  relief 
sought,  where  the  suit  is  grounded  on  the 
theory  that  the  proposed  exchange  is  illegal 
under  the  territorial  laws  because  the  lands 
sought  to  be  exchanged  are  under  lease  and 
are  in  parcels  of  mere  than  1,000  acres.  Mc- 
Candless  v.  Pratt,  211  U.  S.  437,  63  L.  ed. 
271,  29  Sup.  Ct.  Rep.  144. 

There  is  no  final  judgment  below  to  sus- 
tain an  appeal  to  the  Federal  Supreme 
Court  from  the  supreme  court  of  the  ter- 
ritory of  Hawaii  in  a  case  in  whic^  the  lat- 
ter court  has  pursued  the  usual  course  upon 
exceptions,  and  has  not  entered  or  directed 
a  judgment.  Hutchins  v.  William  W.  Bieroe, 
211  U.  8.  429,  53  L.  ed.  267,  29  Sup.  Ct. 
Rep.  122. 

And  the  mere  entry  upon  the  minutes  b^ 
the  clerk  of  the  supreme  court  of  the  terri- 
tory of  a  decision  overruling  exceptions 
taken  under  Haw.  Rev.  Laws  1905,  |  1862 
et  seq.,  which  did  not  bring  up  the  whol» 
case,  and  called  upon  the  reviewing  court 
merely  to  pass  upon  specific  questions  raised 
by  the  bill,  does  not  make  such  decision  a 
final  judgment,  bo  aa  to  \)«  %u\i\m\»  \a  \%- 
vlew  in  the  Federal  Supt^me  Co>itt«  Q^VXatw 
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and  denies  the  plaintiff  in  error  the  equal 
protection  of  the  law. 

Ho  Ah  Kow  T.  Nunan,  6  Sawy.  652,  Fed. 
Gas.  No.  6,646;  State  ▼.  Mitchell,  07  Me. 
66,  94  Am.  St  Rep.  481,  63  Atl.  887 ;  SUte 
V.  Shedroi,  76  Vt  277,  63  L.R.A.  179,  98 
Am.  St  Bep.  826,  54  Atl.  1081,  15  Am. 
Crim.  Rep.  129;  Ex  parte  Deeds,  75  Ark. 
542,  87  S.  W.  1030;  Re  Yot  Sang,  76  Fed. 
983;  Cope's  Estate,  191  Pa.  1,  45  L.R.A. 
316,  71  Am.  St  Rep.  749,  43  Atl.  79;  Bar- 
bier  Y.  Connolly,  113  U.  S.  27,  28  L.  ed.  923, 
6  Sup.  Ct.  Rep.  357;  Soon  Hing  t.  Crowlej, 
113  U.  S.  704,  28  L.  ed.  1145,  6  Sup.  Ct. 
Rep.  730;  Ex  parte  Jentzsch,  112  CaL  468, 

32  L.R.A.  664,  44  Pac.  803;  Luman  v. 
Hitchens  Bros.  Co.  90  Md.  14,  46  L.RJL  393, 
44  Atl.  1051;  Evansville  ▼.  State,  118  Ind. 
426,  4  L.R.A.  93,  21  N.  E.  267;  SUte  t. 
Cadigan,  73  Vt  245,  67  L.RJk.  666,  87  Am. 
St  Rep.  714,  60  Atl.  1079;  SUte  t.  Wiggin, 
64  N.  H.  608, 1  L.R.A.  66, 15  Atl.  128;  Sayre 
V.  Phillips,  148  Pa.  482,  16  L.R.A.  49,  33 
Am.  St  Rep.  842,  24  AtL  76;  St&te  ex  rel. 
Hoadley  t.  Insurance  Comrs.  37  Fla.  564, 

33  L.R.A.  288,  20  So.  772;  Rossmiller  v. 
Stote,  114  Wis.  169,  58  LJt.A.  93,  91  Am. 
St  Rep.  910,  89  N.  W.  839;  Gulf,  C.  &  S. 
F.  R.  Co.  y.  Ellis,  165  U.  S.  150,  41  L.  ed. 
666,  17  Sup.  Ct.  Rep.  265;  State  t.  Loomis, 
116  Mo.  307,  21  L.R.A.  789,  22  S.  W.  350; 
Stratton  Claimants  ▼.  Morris  Claimants 
(Dibrell  v.  Lanier)  89  Tenn.  497,  12  L.ILA. 
70,  15  S.  W.  87;  Bell's  Gap  R.  Co.  v.  Penn- 
sylvania, 134  U.  S.  232,  33  L.  ed.  892,  10 
Sup.  Ct  Rep.  533;  Territory  v.  McDonald, 
17  Haw.  389;  South  &  North  Ala.  R.  Co.  v. 
Morris,  66  Ala.  193;  Chicago,  St  L.  &  N.  0. 
R.  Co.  T.  Moss,  60  Miss.  641 ;  St  Louis,  I. 


M.  &  S.  R.  Co.  ▼.  Williams,  49  Ark.  492, 
6  S.  W.  883;  JoUiffe  ▼.  Brown,  14  Wash. 
156,  53  Am.  St  Rep.  868,  44  Pac  149;  Grand 
Rapids  Chair  Co.  v.  Runnels,  77  Mich.  104, 
43  N.  W.  1006 ;  San  Antonio  &  A.  P.  R.  Co. 
V.  Wilson,  4  Tex.  App.  CiT.  Cas.  (Willson) 
565,  19  S.  W.  910;  Atchison  &  N.  R.  Co.  t. 
Ba<7,  6  Neb.  37,  29  Am.  Repw  366;  Yick  Wo 
T.  Hopkins,  118  U.  S.  366,  30  L.  ed.  220,  6 
Sup.  Ct  Rep.  1064 ;  Dobbins  t.  Los  Angeles, 
195  U.  S.  223,  49  L.  ed.  169,  26  Sup.  Ct 
Rep.  18;  San  Mateo  County  t.  Southern  P. 
R.  Co.  13  Fed.  722;  Santa  Clara  County  t. 
Southern  P.  R.  Co.  118  U.  S.  394,  30  L.  ed. 
118,  6  Sup.  Ct  Rep.  1132;  Territory  t. 
Pottie,  19  Haw.  99;  Raymond  ▼.  Chicago 
Union  Traction  Co.  207  U.  8.  20,  62  L.  ed. 
78,  28  Sup.  Ct.  Rep.  7,  12  Ann.  Cas.  767; 
Seaboard  Air  Line  R.  Co.  ▼.  Simon,  56  Fla. 
646,  20  L.R.A.(N.S.)  126,  47  So.  1001,  16 
Ann.  Cas.  1234;  Charles  J.  Off  k  Co.  T. 
Morehead,  236  HI.  40,  20  L.RJL(N.S.)  167, 
126  Am.  St  Rep.  184,  86  N.  E.  264,  14 
Ann.  Cas.  434;  Cooley,  Const  Lim.  4th  ed. 
pp.  744,  746;  Cooley,  Taxn.  2d  ed.  169,  170. 

Mr.  Charles  R.  Hemenway  submitted 
the  cause  for  defendant  in  error.  Messrs. 
Alexander  Lindsay,  Jr.,  Attorney  General 
of  Hawaii,  and  E.  W.  Sutton,  Deputy  At- 
torney General  of  Hawaii,  were  on  the 
brief: 

The  Hawaiian  statute  requiring  a  higher 
license  fee  for  auctioneers  in  Honolulu  than 
elsewhere  is  clearly  constitutional,  for  the 
difference  in  license  fee  is  based  upon  a  dif- 
ference not  only  in  population,  but  in  the 
amount  of  business  transacted  in  different 
places. 


V.  Hawaii,  211  U.  S.  162,  53  L.  ed.  131,  20 
Sup.  Ct.  Rep.  85. 

But  a  judgment  of  the  supreme  court  of 
Hawaii  on  a  writ  of  error,  overruling  excep- 
tions to  a  verdict  and  judgment  in  eject- 
ment, and  affirming  the  judgment,  is  final 
for  the  purpose  of  a  review  in  the  Supreme 
Court  of  the  United  States.  Spreckels  ▼. 
Brown,  supra. 

The  order  of  the  Hawaiian  supreme  court, 
refvrsing  the  order  of  the  court  below, 
granting  a  new  trial,  cannot  be  reviewed  by 
the  Fsderal  Supreme  Court  on  a  writ  of 
error  directed  alone  to  a  later  decision  in 
the  same  case,  overruling  exceptions,  the 
record  of  which  cannot  be  regarded  as  em- 
bracing the  proceedings  had  below  in  re- 
spect &  the  matter  of  a  new  trial.  Cotton 
T.  Hawaii,  supra. 

But  the  entire  case  is  open  for  the  con- 
sideration of  the  Federal  Supreme  Court  oa 
a  writ  of  error  to  the  Hawaiian  supreme 
court,  to  review  a  judgment  of  that  court, 
which,  on  a  second  writ  of  error,  affirmed  a 
judgment  below,  entered  pursuant  to  its 
loMndrnte,  issued  on  the  first  writ  of  error. 
fvaumm  W.  Bieree  v.  WMterboiue,  supra. 


Errors  assigned  in  the  supreme  court  of 
Hawaii,  but  passed  by  it  without  decision, 
are  open  for  review  in  the  Federal  Supreme 
Court  on  writ  of  error,  if  that  court  finds 
that  the  former  court  erred  in  reversing  the 
judgment  of  the  trial  court  upon  the  single 
error  considered.    Ibid. 

Concurrent  finding  of  the  two  lower 
courts  on  the  question  as  to  what  is  the 
correct  English  translation  of  a  will  written 
in  the  Hawaiian  language  will  be  followed 
by  the  Supreme  Court  of  the  United  States 
on  appeal  from  the  Hawaiian  supreme  court 
Gray  v.  Noholoa,  214  U.  S.  108,  63  L.  sd. 
931,  20  Sup.  Ct.  Rep.  571. 

llie  question  whether  the  original  judg- 
ment creditors  alone  can  sue  on  a  jud^^ent 
rendered  in  favor  of  a  trustee  and  the  bene- 
ficiary, where  a  new  trustee  has  since  been 
appointed  soooessor  in  the  trust,  and  the 
former  tmstes  has  assigned  the  judgment 
to  him,  is  *  pv*  matter  of  form,  on  which 
the  Federal  Supreme  Court,  when  reviewing 
a  judgment  ot  the  Hawaiian  supreme  court, 
wfll  not  go  behind  the  local  practice.  Kal- 
anianaole  t.  Smithies,  226  U.  8.  4ie,  post» 
SOS,  SS  Sub.  Ct  Rep.  169. 
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Cooley,  Const.  Lim.  dth  ed.  479-481; 
Qtocsa  ▼.  Tiernan,  148  U.  S.  657,  661,  37 
L.  ed.  559,  601,  13  Sup.  Ct.  Rep.  721 ;  Soon 
Hing  ▼.  Crowley,  113  U.  S.  703,  28  L.  ed. 
1145,  5  Sup.  Ct.  Rep.  730;  Hayes  v.  Mis- 
souri, 120  U.  S.  68,  71,  30  L.  ed.  578,  580, 
7  Sup.  Ct.  Rep.  350;  Home  Ins.  Co.  v.  New 
York,  134  U.  S.  594,  33  L.  ed.  1025,  10  Sup. 
Ct.  Rep.  593;  Barbier  v.  Connolly,  113  U. 
8.  27,  28  L.  ed.  923,  5  Sup.  Ct.  Rep.  357; 
State  V.  O'Hara,  36  La.  Ann.  93;  State  v. 
Schlier,  3  Heisk.  281 ;  O'Hara  ▼.  State,  121 
Ala.  28,  25  So.  622;  Texas  Banking  &  Ins. 
Co.  Y.  State,  42  Tex.  636;  East  St.  Louis  v. 
Wehrung,  46  IlL  392;  W.  W.  Cargill  Co. 
▼.  Minnesota,  180  U.  S.  452,  45  L.  ed.  619, 
21  Sup.  Ct.  Rep.  423;  Heath  &  M.  Mfg.  Co. 
▼.  Worst,  207  U.  S.  338,  354,  52  L.  ed.  236, 
243,  28  Sup.  Ct.  Rep.  114;  Bachtel  v.  Wil- 
son, 204  U.  S.  36,  51  L.  ed.  357,  27  Sup.  Ct. 
Rep.  243;  BelFs  Gap.  R.  Co.  v.  Pennsylvania, 
134  U.  S.  232,  33  L.  ed.  892,  10  Sup.  Ct. 
Rep.  533;  Strange  ▼.  Grant  County,  173 
Ind.  640,  91  N.  E.  242 ;  State  v.  Mitchell,  97 
Me.  70,  94  Aul  St.  Rep.  481,  53  AtL  887; 
Missouri  v.  Lewis  (Bowman  v.  Lewis)  101 
U.  8.  22,  25  L.  ed.  989;  First  American 
Sav.  k  T.  Co.  V.  Campbell,  19  Haw.  263. 

Whether  the  judgment  of  the  legislature 
aa  to  the  amount  of  difference  in  the  rate 
of  charge  was  unwise  or  even  possibly  op- 
pressive in  the  opinion  of  this  court,  that 
of  itself  would  not  be  sufficient  cause  for 
declaring  the  statute  passed  pursuant  to 
■ueh  judgment  violative  of  the  equal  pro- 
tection clause  of  the  Constitution.  It  is  not 
sufficient  ground  for  holding  such  a  statute 
unconstitutional  that  it  may  possibly  be 
arbitrary  and  unreasonable,  but  it  must  be 
as  a  matter  of  fact  actually  arbitrary  and 
unreasonable. 

Heath  k  M.  Mfg.  Co.  v.  Worst,  207  U.  S. 
338,  52  L.  ed.  236,  28  Sup.  Ct.  Rep.  114; 
Bachtel  v.  Wilson,  204  U.  S.  36,  51  L.  ed. 
857,  27  Sup.  Ct  Rep.  243;  First  American 
Sav.  ft  T.  Co.  v.  Campbell,  19  Haw.  262; 
Ozan  Lumber  Oo.  v.  Union  County  Kat. 
Bank,  207  U.  S.  251,  52  L.  ed.  195,  28  Sup. 
Ct  Rep.  89;  Magoun  v.  Illinois  Trust  ft 
Sav.  Bank,  170  U.  S.  283,  42  L.  ed.  1037,  18 
Sup.  Ct.  Rep.  594;  Hayes  v.  Missouri,  120 
U.  a  68,  30  L.  ed.  578,  7  Sup.  Ot  Bep.  860; 
Missouri  v.  Lewis  (Bowman  t.  Lewis)  101 
U.  8.  22,  25  L.  ed.  989;  Clark  t.  Kansas 
City,  176  U.  6.  114,  119,  44  L.  ed.  392,  397, 
«0  8up.  Ct  Rep.  284. 

The  construction  placed  upon  the  Hawaii- 
itn  statute  by  the  supreme  court  of  Hawaii, 
upon  the  facts  involved  and  the  meaning  of 
ffie  statute,  although  not  decisive,  is  en- 
titled to  great  consideration,  and  should  be 
followed  by  tills  court  unless  manifest  error 
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U.  S.  580,  586,  43  L.  ed.  1093,  1096,  19  Sup. 
Ct.  Rep.  755;  Illinois  C.  R.  Co.  v.  Illinois, 
163  U.  S.  142,  152,  41  L.  ed.  107,  110,  16 
Sup.  Ct  Rep.  1096;  Chicago,  M.  ft  St  P. 
R.  Co.  v.  Minnesota,  134  U.  8.  418,  456,  33 
L.  ed.  970,  980,  3  Inters.  Com.  Rep.  209, 
10  Sup.  Ct  Rep.  462,  702;  Atchison,  T.  ft 
S.  F.  R.  Co.  V.  Matthews,  174  U.  8.  97,  43 
U  ed.  910,  19  Sup.  Ct  Rep.  609;  Dower  v. 
Richards,  151  U.  S.  658,  672,  38  L.  ed.  305, 
310,  14  Sup.  Ct  Rep.  452,  17  Mor.  Min.  Rep. 
704;  Egan  v.  Hart,  165  U.  S.  193,  41  L.  ed. 
682,  17  Sup.  Ct.  Rep.  300;  Copper  Queen 
Consol.  Min.  Co.  v.  Territorial  Bd.  of  Equal- 
ization, 206  U.  S.  474,  479,  51  L.  ed.  1143, 
1146,  27  Sup.  Ct  Rep.  695;  Kealoha  v. 
Castle,  210  U.  8.  149,  154,  52  L.  ed.  998, 
1001,  28  Sup.  Ct  Rep.  684. 

Mr.  Justice  Hughes  delivered  the  opin- 
ion of  the  court: 

The  plaintiff  in  error  was  convicted  in 
the  district  court  of  Honolulu,  Hawaii,  of 
the  offense  of  selling  goods  at  auction,  in 
Honolulu,  without  an  auctioneer's  license, 
and  was  sentenced  to  pay  a  fine  of  $600 
and  costs.  The  supreme  court  affirmed  the 
conviction  and  the  case  comes  here  on 
error. 

In  order  to  obtain  a  license  for  auction 
sales  it  was  necessary  to  pay  the  fee  pre- 
scribed by  §  1343  of  the  Revised  Laws  of 
the  territory  of  Hawaii,  which  provides: 

"The  annual  fee  for  a  license  to  sell 
goods,  wares,  and  merchandise  or  other 
property  at  auction  shall  be  $600  for  the 
district  of  Honolulu,  and  $15  for  each 
other  taxation  district." 

An  agreed  statement  of  facts  showed 
that  the  plaintiff  in  error  was  the  agent 
of  the  corporation  known  as  the  "Hawaiian 
Fisheries,  Limited,"  which  handled  fish 
daily  for  a  large  number  of  fishermen.  The 
catch  was  brought  to  the  market  in  Hono- 
lulu, where  the  plaintiff  in  error  offered 
it  in  basket  lots,  each  basket  containing 
from  70  to  100  pounds,  to  the  retail  deal- 
ers of  fish  only,  the  one  bidding  the  highest 
price  becoming  the  purchaser. 

The  plaintiff  in  error  contended  in  the 
territorial  court  that  he  did  not  sell  at 
auction  within  the  meaning  of  the  statute, 
and  further,  that  the  statute,  if  it  was  ap- 
plicable, denied  to  him  the  equal  protec- 
tion of  the  laws,  contrary  to  the  14th 
Amendment  of  the  Constitution  of  the 
United  States,  because  of  the  discrimination 
between  the  ^district  of  Honolulu  and[ltl 
other  districts  in  the  amount  of  the  license 
fees  imposed. 

The  supreme  court  of  Hawaii  assumed,  as 
the  plaintiff  in  error  argues,  that  the  woxd 
"auction"  in  |  1343  meaua  ^^\A\«  ^xk^lVm. 
This  conclusion  w|^  rei^ched  \u  \ib«  Wt^^  ^"^ 


Itl.  IM                    SUPBEHE  OOURT  OF  THB  UNITED  8TATB8.               OOT.  IteM, 

tlM  requirement  of  |  1S40,  tbkt  tbe  bond  In  the  uiieimt  of  Umbm  fcM  la  Uita  sua 

to  be  given  by  tbe  perwa  recelTing  tbe  li-  u  Imrge  u  the  legiilatnre  bu  bmU  tt.    It 

oeoH  ihonld  eonteln   a  proriaion   tbat  be  ii  infflelent  thAt  we  eannot  tmf  thftt  tte 

will   not  mU  "except  at  public  auction;"  difference  ii  iiiiiniininhlii.  or  that  the  atat 

and  tbe  court  ruled  that  tbe  mIm  conducted  ute  ia  unequal  or  arfaitnuy  In  tta  opaifr 

by  the  plaintiff  in  error  were  aalei  at  pnti-  tioo."    [IB  Haw.  A61.]    We  find  no  gnnnd 

lie   auction    within   the   eontemplatioo    of  for  a  different  conelnaian. 

the   itatute,   although   bida   were   accepted  Judgment  aJSrmad. 
only  from  the  retail  dealen  or  the  pcreona 

oimducting  flab  tables  at  the  market.    Thie  

ruling  presenta   no   Federal   queation,   and 

hence  la  not  rerlewable  here,  aa  only  such  PUKITT  EXTRACT  k  TONIO  COHPAKT 

qneatlona  are  before  ua  upon  thla  writ  of  and  the  United  Statea  Fideli^  *  Our 

error  aa  could  be   raUed  upon  a  writ  of  •ntT  Company,  Mfla.  In  Brr, 

error  to  a  etate  court     Act  of  April  SO,  *' 

1800.  chap.  339,  %  88,  31  BUt.  at  L.  141,  0-  °-  LYNCH. 

168;  GquiUble  Life  Aaaur.  Soc  t.  Brown,  ,-„  ~   -  it,.™j«j.  ^   iboljmw  i 

187  U/b.  308,  308.  *7  L.  ed.  190,  191,  23  18~  S-  C  Reporter-a  ed.  lW-108.) 

Sup.  Ct.  Rep    123;   Notley  t.  Brown,  208  commwoe  —  atat«  rsnUUon  -  Mlw 

U.  S.  42ft,  440,  S2  h.  ed.  609,  S63,  28  Sup.  _  malt  UqnoFS, 

Ct  Rep.  8S6.    In  view  of  tbe  amount  in-  1.  The  decition  of  a  atate  oout  anateiB- 

volTcd,  tbe  eaae  eannot  in  any  view  come  ing  the  defenae  of  tllegali^,  nadar  Wm. 

within  tbe  amendment  made  by  the  act  of  Lan  IMS,  chap.  IIG,  prohibiting  the  aala 

March  »,  1906,  chap.  1465,  g  3,  33  Stat  at  •>'  "»!*  liqnora,  to  a  anlt  brooght  by  » 

L.  1038:   Honolulu  Rapid  Trau.it  ft  Land  Ti^^'S^'^^^^l^  .*  u!^TZ^ 

Or,  w  w;i.i»  oil  TT  «   ^AA   119  J    ma    ioj  rccoTer  tbe   amount  which  a  Meal  deaHT 

Co   T.  WOder.  211  U.  S   144,  S3  L.  ed.  124,  ,^  j^           ,„  tl„  «clnal»a  right  to 

20  Sup.  Ct  Bep.  40.  ^^  local  Mtlea,  doea  not  farnlT*  Om  da- 

The  remaining  eontentiMi,  urged  b  Tari-  nial   of   any   right   ineideut   ts   InteraUt* 

oua    forma   by   the   aaalgnmenta   of   error,  coinnierae,  where  itich  agreeawnt  eo^tahwd 

oomea  to  tbe  aingle  point  that  the  aUtute  no  auggcation  that  tbe  eontemplated  raaalea 

created  an  arbitrary  craaaifleation.    It  can-  "ere  to  be  made  in  th«  orlgfnal  Imported 

not  be  aaid,  however,  that  there  waa  no  P«'="I«*.  *>^t  waa  broad  ««™8^to  t"^" 

H...,...!.!.  h..!_  *™  .  j;.!-;-^;..  k^...^.  other  aalea,  and  hence  enconntered  tba  weal 

»aaonable  »«"•'"•  di.tmction  between  ^^^^^  «|' applied  to  tranaaeUona  oatalde 

Honolulu  and  other  d.atr.cti    And  it  w«  j^  protection  accorded  by  tbe  FUeral  Coa- 

tbe  provmce   of  the   legialature   to  decide    gtitution  to  interaUte  e 


upon  the  amount  of  tbe  feea  which  ahould  [For  other  eaaaa  aae  CoauMtca,  IT.  b,  S.  la 

be  charged.     It  mnat  be  aaaumed   that   In  Dlgeat   flop.  A.   1808.1 

ao   deciding  it  took   Into   account  varying  Commerce  -  original  iwokngM  -  nalt 

conditione   In  tbe  reapective  localitiea;   aa,  liqnora  -  botUe. 

?'  ='^"'.  ^S^^""'  1,'^'f  nf^T-^^'^rtt^- .^J'^^'Si^ 

tranaacted  and  in  the  correaponding  value  ^j,,  a  contract  by  the  terma  of  which  tba 

of  Buch  llcenaea.    Neceaearily,  as  was  aaid  ^g^^^  prjo.,  were  per  eaak  aontalning  10 

in  Hagoun  v.  Illinois  Trust  i,  Sav.  Bank,  dozen   bottlea,  and   pet   eaae  oontaUIiw  > 

170  U.  8.  283,  294,  42  L.  ed    103T,  1043,  dof«n    bottlea,    eannot    be    oonsidered    u 

18  Snp.  Ct  R^.  604,  the  power  of  classifl-  original  package,  so  aa  to  aave  tba  loc«l 
cation  "muat  have  a  wide  range  of  discre-  sales  from  the  interdiction  of  Uiaa.  Laws 
Uon."  It  U  not  reviewable  "unleaa  palp.-  1»08,  chap.  116,  prohlbtting  aalea  of  malt 
Itljhly  "arbitrary."  Orient  Ina.  Co.  v.  '2"!?^^.,  «-.^  _  »««««.  tv  k.  i.  I. 
Dagga,  172  U.  8.  567,  668,  43  L.  ed.  662.  864,  ''gJA   an^.^TUST^  IT.  b.  1.  ta 

19  Sup.  Ct  Rep.  281 ;  LouiaTille  &  N.  R.  Co.  Conatltntional  law  —  d««  prooeaa  <rf 
T.  Helton,  218  U.  S.  S6,  62-S6,  64  L.  ed.  Uw  —  poUoa  power  —  pndilbltlBS 
921,  827-920,  30  Sup.  Ct  Rep.  878;  Engel  aalea  of  matt  Uqwira. 

V.  OValley,  218  U.  B.  128,  66  L.  ed.  129,  >•  ^o**'   »>•■   '^   •"*'*  V^?S  *??*ff 

11  Bup.  Ct  Rep    190;   Llndsley  t.  Natural  intoiiMnta  or  not  may  be  forWddw  ^M** 

C^L  G„  C^  220U  S.  «£78.  66  L.  ed.  '^^    "  J^^  La"  W^r^.': 

868,  377,  31  Sup.  Ot  Rep.  337,  Ann.  Caa.  ' 


181S  C,  ISO;  Mutual  Loan  Co.  v.  Martell,  Nora.— Aa  to  tbe  original  paekage 
222  U.  S.  226,  236,  86  L.  ed.  176,  179,  32  trine  generally— aee  note  to  Foetal  1 
Bup.  Ct  Rep.  74.    With  Ito  Intimate  knowl-    Cable  Co.  v.  Adama,  39  L.  ed.  U.  a 


odgii  of  local  eooditiona,  the  supreme  court  *»  to  "^»t  conaUtntea  aa  wlglnal  or  u- 

of  the  territory  aaid  upon  thiaj^lnt:    The  ^St^Ri'lNTHMI 

great  bulk  of  tbe  buaineaa  of  the  Urritory  f^„„  \o  p^bibit  m  ngaWm  tba  sale  of 

tr  daaa  Ja  Honolulu.     It  ia  not  for  ua  to  "eoft"  drinka— aee  note  to  ToOiver  v.  Bli» 

V  wbatber  wm  wcuJd  mmkt  tba  differaaoe  tard,  *4  L.RJL(N.a)  890. 

V  tM  V,  m. 


uu. 
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wtthcnt  Ittfrioglu  tke  pnhibitioii  of  U.  S. 
OoHt,  I4U  ABMDd^  BBEiiut  Ukliw  libar^ 
or  prapir^  wKhont  due  proe«N  ot  Uw. 
IFwr    othar    cues,    lea    doDMltntlonal    I^w, 
4n-4Ml,  W»-MS,  la  DlfMt  Bap.  Ct  IMS.] 

[No.  404.] 


IN  BBBOB  to  tbm  BapnnM  Court  of  tlu 
8Uta  of  MtwlHlppl  to  nrlow  ■  Jndg- 
mtmt  wbkk  MfflrtiMd  *  Judgmant  of  thf 
Qroolt  Court  of  Hindi  Conntj,  in  ttuit 
•tet«t,  SDitalalng  the  dafoM  of  Ulogmli- 
tj  imdir  a  rtato  btw  to  k  Rit  brooght 
bj  «  MMTMldaat  auumfMtaror  of  nudt  U- 
qoor  to  nearer  tho  unoiut  wbleh  a  local 
dwler  agieoj  to  pay  for  the  ezelnslvo  right 
to  make  local  ulea,    AfflroMd. 

Bea  nmo  mm  bdow,  100  HIm.  BU,  SB 
Be.  ««. 

Tbe  taeta  are  itated  In  tke  opinion. 

Ifr.  atmretUvM  Green  submitted  tlw 
•aoia  for  [dalntiiri  in  error.  UeMra.  Q. 
W.  Oreen  and  Hnroallna  Qreen,  Jr.,  wore  on 
tlM  brief: 

Chapter  IIS,  |  1,  ae  interpreted  hj  tht 
OMpwrne  eenrt  of  tlie  state  of  MlwiMlppi,  in 
00  far  u  H  regnlatee  tlie  morement  ot 
*To(aMtta'  in  intentate  eommeree,  rlolatei 
tbe  VWeral  Oonetitution. 

Lriij  T.  Hardin,  1S9  U.  B.  100,  M  L.  ed. 
US,  S  latere.  Cam.  Bap.  SS,  10  Snp.  Ot. 
Rep.  BSlj  Bomnan  v.  Chicago  k  N.  W.  R. 
Col  IIS  n.  ft  MS,  ai  L.  ed.  TOO,  1  Inten. 
OOM.  B^  t£t,  8  Bnp,  Ct  Bep.  860,  lOSZ; 
Be  Bahrer,  140  U.  S.  S4B,  3fi  L.  ed.  S7S,  11 
Aqi.  Ct  Bep.  BBS;  Brennan  t.  Titaerllle, 
IBS  D.  &  2S9,  SB  L.  ed.  710,  4  Inters.  Com. 
Hep.  BBS,  14  Snp.  Ct  Bep.  829;  Scott  v. 
Donald,  168  U.  B.  SB,  41  I*  ed.  648,  17  Snp. 
Ct  Bep.  tSB;  Vaaee  t.  W.  A.  Vandereook 

00.  ITS  U.  B.  441,  42  li.  ed.  1102,  18  Snp. 
at  B^  074;  BhodM  *.  Iowa,  170  U.  8. 
4U,  41  Lb  ed.  loss,  18  Snp.  CL  Bop.  6S4; 
SAoUenberfer  t.  PaaaiylvaBia,  171   U.  8. 

1,  tt  L.  ed.  4«,  18  Snp.  Ct  Bap,  7S7 ;  Atlan- 
tis A  P.  Teltf.  Oo.  T.  FhlladeiphU,  ISO  U.  8. 
Itt,  47  L.  ed.  ftOO,  2S  Snp.  Ct  Bap.  S17; 
AMripa  Itp.  Co.  V.  Iowa,  ISO  V.  8.  1S3, 
4S  U  ed.  417,  CS  Sup.  Ct  Bep.  182;  Pebet 
BrewiiV  Oo.  t.  Crensbaw,  IBS  D.  a  21, 4S  L. 
ed.  917,  IB  Bop.  Ct  Bep.  SSI;  CoiA  t.  Uar- 
•hall  Oeiutr,  lis  D.  S.  Ml,  4B  L.  ed.  471, 
26  Sap.  Ct  Bep.  I3S ;  Foppiaoo  t.  Speed,  190 
U.  S.  SM,  H  I^  a^  IBO,  16  Snp.  Ct  Rep. 
1»;  SonU  CeieUna  t.  United  BUtes,  100 
D.  a  4B1,  60  L.  ed.  160,  16  Sup.  Ct  Rep. 
110,  4  Avi.  Cm.  7S7)  Beariek  t.  Penasyl- 
naia,  MS  U.  a  SOB,  SI  L.  ed.  806,  27  Snp. 
Ok  B^  US;  Adams  Bzp.  Co.  t.  Eentnd^, 
*U  V^B.  tU,  »f  L,  td.  K^  if  Sap.  OL 


Rep.  BBS;  Untsrllle  ft  N.  B.  Oo.  r.  F.  W. 
Code  Brewing  Co.  223  U.  S.  SI,  SS  L.  sd. 
357,  S2  Sup.  Ct.  Rep.  ISO. 

Tbe  itatnte  as  interpreted  by  tbe  supreme 
court  ol  the  state  ot  Misiiaiippi,  in  so  far 
as  It  deprine  plaintiff  In  error  of  Uie  right 
to  soil  "Foinsetta,"  is  in  eouSict  with  tin 
Uth  Aroendment,  In  that  tbereby  it  at- 
tempts to  deprire  plaintiff  in  error  of  ita 
proper^  and  Ubertj  without  due  proeeai  of 
law. 

Locbner  ▼.  Now  York,  108  U.  B.  56,  40 
L.  ed.  041,  2S  Snp.  Ct  Rep.  630,  S  Aon.  Cas. 
1133;  Hooper  t.  California,  166  U.  &  661, 
30  L.  ed.  303,  6  Inters.  Con.  Rep.  610,  16 
Sup.  Ct.  Rep.  207;  Hudson  County  Water 
Co.  T.  UoCarter,  200  U.  S.  3S6,  68  L.  ed. 
S31,  Se  Snp.  Ct  Rep.  S2S,  14  Ann.  Cos. 
aSO;  Welch  t.  Swasey,  214  U.  S.  103,  SS 
li.  ed.  D2S,  20  Sup.  Ct  Rep.  667. 

Mr.  George  D.  L«tteast«r  also  submit 
ted  the  cause  for  plaintiffs  in  error. 

Mr.  Bdwerd  Mayes  submitted  the  canse 
for  defendant  in  error.  Messrs.  Robsrt  B. 
Mayea  and  James  R.  MIKiwell  were  on  the 
bri^: 

Tbe  state  did  not  exoeed  ita  police  powers 
in  atterapting  to  prohibit  the  sals  ot  malt 
liquors  which  are  nonlntoxieating. 

Chicago,  B.  A  Q.  B.  Co.  T.  McQnira,  US 
U.  S.  640,  66  L.  ed.  328,  SI  Sup.  Ct  B^ 
260;  OtU  T.  Parker,  187  U.  &  600,  47  U  ed. 
323, 13  Sup.  Ct  Rep.  168;  Ah  Sin  t.  Witt- 
man,  108  U.  S.  GOO,  49  L.  ed.  1142,  26  Snp. 
Ct  Be^  766;  ]>mienx  t.  Young,  211  U.  & 
480,  68  L.  ad.  80S,  29  Snp.  Ct  Rep.  174; 
KIdd,  D.  ft  P.  Co.  T.  Musselmsn  Orooer  Co. 
217  U.  a  4S1,  64  L.  ed.  838,  30  Sup.  Ct  Rep. 
608;  Booth  T.  IlUnoU,  184  U.  B.  426,  46 
L.  ed.  623,  22  Sup.  Ot  Bep.  426;  Pnller  r. 
Jackson,  07  Miss.  237,  30  LJt.A.(N.S.) 
1078,  62  So.  877;  Peibelman  t.  SUte,  180 
Ala.  122,  SO  So.  884 ;  Cooley,  Conit  Lira.  7tli 
ed.  pp.  160,  201,  840;  Blaek,  Intoxicating 
Liquors,  |  34;  Monroe  r.  Lawrence,  44  Kan. 
007,  10  LJt-A.  S20,  24  Pac  1113;  Pennell 
T.  SUta,  141  Wla  36,  123  K.  W.  IIS;  Stats 
ex  reL  George  t.  Aiken,  48  S.  0.  222,  26 
LJLA.  346,  20  B.  B.  221;  Stone  t.  Missis- 
Bip[d,  101  U.  a  814,  26  L.  ed.  1070;  Mngler 
T.  Kansas,  123  U.  8.  6B0,  81  L.  ad.  210,  8 
Sup.  Ot  Rep.  27S ;  Barbier  t.  Cmuolly  118 
U.  S.  27,  28  L.  ed.  083,  6  Sup.  Ct  Bap.  S67. 

The  object  of  the  Wilson  act  was  to  aid, 
and  not  to  hamper,  the  states  in  enforcing 
their  prohibition  lawa. 

17  Am.  ft  Eng.  Enc  I«w,  Sd  ed.  SOS, 
204;  Black,  Intoxicating  Liquors,  i|  34, 
7^78;  Tinker  v.  State,  00  Ala.  638,  8  So. 
614;  Be  Rabrer,  140  U.  &  646,  S6  L.  sd. 
678,  11  Sup.  Ct  Bep.  868;  Bhodei  t.  Xowa^ 
170  U.  &  4U,  4a  U  •&.  \QU.  U  ««».  Oh. 
Bap.  Ml 
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When  the  court  is  called  upon  to  con- 
strue the  Wilson  act,  and  to  determine  what 
it  meant,  it  will  say  that  the  Wilson  act 
meant  to  make  all  classes  of  liquors,  whether 
intoxicating  or  not,  the  sale  of  which  was 
prohibited  by  a  state  statute,  to  come  within 
the  provisions  of  the  Wilson  act. 

See  Pabst  Brewing  Co.  ▼.  Crenshaw,  198 
(J.  6. 17,  49  L.  ed.  926,  25  Sup.  Ct.  Rep.  552. 

The  container  or  box  in  which  these  bot- 
tles are  packed  is  the  original  package. 

17  Am.  &  Eng.  Enc  Law,  2d  ed.  294,  295, 
and  notes;  Black,  Intoxicating  Liquors,  § 
75;  Harrison  ▼.  State,  91  Ala.  62,  10  So. 
30;  Keith  v.  State,  91  Ala.  2,  10  L.RJk. 
430,  8  So.  353;  Cook  v.  Marshall  County, 
196  U.  S.  261,  49  L.  ed.  471,  25  Sup.  Ct. 
Rep.  233. 

Mr.  Justice  Hughes  delivered  the  opinion 
of  the  court: 

This  is  an  action  for  breach  of  contract. 
The  Purity  Extract  k  Tonic  Company 
(plaintiff  below),  a  Tennessee  corporation, 
is  the  manufacturer  of  a  beverage  called 
"Poinsetta;"  and  in  November,  1910,  it 
made  an  agreement  with  the  defendant. 
Lynch,  for  the  purchase  of  the  article  by 
him  on  stated  terms  during  the  period  of 
five  years.  The  agreement  contemplated  re- 
sales by  the  defendant  in  Hinds  county, 
Mississippi,  to  the  making  of  Wiiich  he  was 
to  devote  his  best  efforts.  It  was  provided 
that  he  was  to  sell  only  in  that  county, 
where  he  was  to  have  the  exclusive  right  of 
sale,  for  which  he  was  to  pay  to  the  plaintiff 
the  sum  of  $500  within  five  days  after  the 
making  of  the  contract.  It  was  to  recover 
this  amount  that  the  action  was  brought, 
the  defendant  having  repudiated  the  agree 
lt8]ment  at  the  outset,  *upon  the  ground 
that,  on  coming  to  Mississippi,  he  found  it 
to  be  unlawful  to  sell  "Poinsetta"  in  that 
state.  The  trial  court  sustained  the  defense 
of  illegality,  and  its  judgment  was  affirmed 
by  the  supreme  court  of  Mississippi.  100 
Miss.  650,  66  So.  316. 

The  statute  which  the  agreement  has  been 
held  to  violate  is  chapter  115  of  the  Laws 
of  Mississippi  of  1008,  §  1,  which  includes 
in  its  prohibition  the  sale  of  malt  liquors. 

The  case  was  tried  upon  an  agreed  state- 
ment of  facts  in  which  the  characteristics  of 
''Poinsetta"  are  set  forth  at  length.  In 
■ubttanoe,  the  statement  is  that  it  is  eom- 
poeed  of  pure  distilled  water  to  the  extent 
of  90.45  per  cent,  the  remaining  9.55  per 
cent  being  solids  derived  from  cereals, 
'*wbieb  are  in  an  unfermented  state,  and  are 
wholesome  and  nutritious;"  that  "it  con- 
tains 5.73  per  cent  of  malt,  and  is  sold  as 
a  bererage;"  that  it  does  not  contain  either 
MieoboJ  or  smeebMrine  matter,  being  manu* 
^f^tared  la  Bueb  m  mmnner  under  A  norot 


formula  obtained  from  Qerman  scientists 
as  to  bring  neither  into  its  composition; 
that  it  is  not  intoxicating;;  that  its  taste 
and  odor  are  distinctive;  that  its  appear* 
ance  is  such  that  "it  would  not  probably 
be  mistaken  for  any  intoxicating  liquor;" 
and  that  it  "cannot  be  employed  as  a  subter- 
fuge for  the  sale  of  beer,  because  it  is  bot- 
tled in  a  distinctive  way,  and  its  name 
blown  in  each  bottle  which  contains  the 
beverage."  It  is  further  agreed  that  "the 
United  States  government  does  not  treat 
Poinsetta  as  within  the  class  of  intoxicating 
Mquors,  and  does  not  require  anything  to  be 
'lone  with  reference  to  its  sale." 

The  state  court,  following  its  decision  in 
Fuller  V.  Jackson,  97  Miss.  237,  30  L.R.A 
(N.S.)  1078,  52  So.  873,  construed  the  stat- 
ute as  prohibiting  the  sale  of  all  malt  li- 
quors, whether  in  fact  intoxicating  or  not, 
and  this  construction  of  the  state  law  is 
binding  here.  The  court  said:  "Poinsetta 
may  or  may  not  be  an  intoxicant,  but  it  is  a 
malt  liquor,  and  as  such  *is  prohibited[ltt 
from  being  sold  in  this  state.  The  prohibi- 
tion law  cannot  be  made  effective  unless  it 
excludes  all  subterfuges."  (100  Miss.  650, 
657,  56  So.  316.) 

The  agreed  statement  of  facts  also  con- 
tained the  following:  'Toinsetta  is  put  up 
in  bottles  at  Chattanooga,  Tennessee,  and 
is  shipped  in  bottles,  each  separate  and 
apart  from  the  other,  placed  in  a  case  to 
which  they  are  in  no  way  attached,  and 
which  is  done  merely  to  prevent  breakage 
of  the  bottles  in  transit.  The  case  is  not 
fastened  with  nails  or  other  device,  but 
merely  closed.  The  bottles  so  contained  are 
shipped  in  interstate  commerce  from  Chat- 
tanooga, Tennessee,  and  are  to  be  received 
under  the  contract  by  the  consignee  in  Mis- 
sissippi in  the  same  condition  as  when  bot- 
tled, and  are  to  be  sold  as  each  several  pack- 
age. There  is  to  be  no  retail  sale  under 
such  right  by  said  Lynch  in  the  state  of 
Mississippi,  but  all  shipments  are  to  be 
made  direct  either  to  said  Lynch,  or  to  oth- 
er persons  who  shall  desire  to  purchase  said 
drink,  and  are  to  be  delivered  to  said  pur* 
chasers  of  said  bottles  in  precisely  the  same 
shape  as  prepared  in  Tennessee,  and  said 
Poinsetta  is  still  contained  in  the  original 
package  at  the  time  it  will  be  offered  for 
sale  in  Mississippi  by  the  purchaser  there- 
of in  the  original  package,  which  was  sent 
from  Tennessee  through  Alabama  into  Mis* 
sissippi." 

The  plaintiff  brings  this  writ  of  error, 
assailing  the  validity  of  the  statute,  as  con- 
strued by  the  state  court,  (1)  as  an  uncon- 
stitutional interference  with  interstate  com- 
merce and  (2)  as  depriving  the  plaintiff  of 
its  liberty  and  property  without  due  process 
of  law. 
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First.  We  do  not  find  that  the  decision 
of  the  state  court  involves  a  denial  of  any 
right  incident  to  interstate  commerce.  The 
contract,  it  is  true,  provided  for  purchases 
bj  the  defendant  from  the  plaintiff,  the  de- 
liveries to  be  made  at  Chattanooga,  Tennes- 
see, for  transportation  to  the  defendant  at 
Jackson,  Mississippi.  So  far  as  appears, 
however,  there  were  no  purchases  and  no  de- 
SOO] liveries.  The  ^reason  obviously  is  that 
the  agreement  looked  to  resales  by  the  de- 
fendant in  Hinds  county.  Finding  that  such 
•ales  would  be  against  the  local  law,  be 
refused  performance  in  limine.  The  state 
court  did  not  deny  to  the  plaintiff  the  right 
to  sell  to  the  defendant,  or  to  have  its  ar- 
ticle transported  and  delivered  to  the  de- 
fendant in  interstate  commerce.  (Rhodes 
V.  Iowa,  170  U  S.  412,  42  L.  ed.  1088,  18 
Sup.  Ct.  Rep.  664,  Louisville  &  N.  R.  Co.  v. 
F.  W.  Cook  Brewing  Co.  223  U.  S.  70,  82, 
56  L.  ed.  356,  358,  32  Sup.  Ct  Rep.  189.) 
It  bad  no  such  question  before  it.  This 
suit  was  brought  to  recover  the  amount 
which  the  defendant  promised  to  pay  for  the 
exclusive  right  of  making  sales  in  Hinds 
county.  In  this  aspect,  the  validity  of  the 
contract  under  the  state  law  was  to  be 
judged  by  its  provisions  for  sales  within 
the  state.  The  contract  contained  no  sug- 
gestion that  these  sales  were  to  be  limited 
to  those  made  in  the  original  packages  im- 
ported. Its  provisions  were  broad  enough 
to  include  other  sales,  and  hence  encoun- 
tered the  local  statute  as  applied  to  trans- 
actions outside  the  protection  accorded  by 
the  Federal  Constitution  to  interstate  com- 
merce. 

Nor  is  the  contention  of  the  plaintiff 
aided  by  the  agreed  statement  of  facts. 
This  statement,  in  one  of  its  clauses,  says 
that  there  was  to  be  "no  retail  sale"  by  the 
defendant.  Whatever  this  may  mean  in  the 
light  of  the  words  of  the  contract,  which 
contained  no  such  limitation,  it  is  clear 
that  the  defendant  was  not  debarred  from 
selling  the  bottles  separately.  On  the  con- 
trary, the  argument  for  the  plaintiff  is  that 
"each  bottle,"  brought  into  the  state  in 
cases  as  described,  constitutes  "an  original 
package."  As  to  this,  it  is  to  be  noted  that 
by  the  terms  of  the  contract  the  agreed 
prices  on  the  purchases  by  the  defendant 
from  the  plaintiff  were  per  cask  containing 
10  dozen  bottles  and  per  case  containing  6 
dozen  bottles,  respectively.  In  short,  the 
plain  purpose  was  that  the  defendant  wai 
to  buy  in  casks  and  cases,  and  in  the  light 
of  the  transactions  thus  contemplated,  and. 
S01]as  they  would  *be  normally  conducted, 
between  the  plaintiff  as  manufacturer  and 
the  defendant  as  local  dealer,  it  cannot  be 
•aid  that  each  separate  bottle  which  he 
night  sell  in  Hinds  county  must  be  con- 
•7  V  ed. 


sidered  as  an  original  package,  so  as  to  mts 
the  sale  from  the  interdiction  of  the  Btafti 
law.  May  v.  New  Orleans,  178  U.  6  4M^ 
44  L.  ed.  1165,  20  Sup.  Ct.  Rep.  976;  Ana- 
tin  V.  Tennessee,  179  U.  S.  343,  45  L.  ed. 
224,  21  Sup.  Ct.  Rep.  132;  Cook  v  Marshal) 
County,  196  U.  S.  261,  49  L.  ed.  471,  25 
Sup.  Ct.  Rep.  233.  We  are  therefore  not 
called  upon  to  consider  whether  or  not  the 
Wilson  act  (August  8,  1890,  chap.  728,  20 
Stat,  at  L.  313,  U.  S.  Comp  Stat.  1901,  p. 
3177)  governs  in  the  case  of  such  an  arti- 
cle as  "Poinsetta,"  and,  confining  ourselves 
to  the  issue  presented,  we  express  no  opin- 
ion upon  that  point. 

Second.  Treating  the  matter,  then,  as  one 
of  local  sales,  the  question  is  whether  the 
prohibitory  law  of  the  state,  as  applied  to 
a  beverage  of  this  sort,  is  in  conflict  with 
the  14th  Amendment. 

That  the  state,  in  the  exercise  of  its  po- 
lice power,  may  prohibit  the  selling  of  in- 
toxicating liquors,  is  undoubted.  Barte- 
meyer  v.  Iowa,  18  Wall.  129,  21  L.  ed.  929; 
Boston  Beer  Co.  v.  Massachusetts,  97  U.  S. 
25,  24  L  ed.  989;  Mugler  v.  Kansas,  123 
U.  S.  623,  31  L.  ed.  205,  8  Sup.  Ct.  Rep. 
273;  Kidd  v.  Pearson,  128  U.  S.  1,  32  L. 
ed.  346,  2  Inters.  Com.  Rep.  232,  9  Sup. 
Ct  Rep.  6;  Crowley  v.  Christensen,  137  U. 
S.  86,  34  L.  ed.  620,  11  Sup.  Ct.  Rep. 
13.  It  is  also  well  established  that,  when 
a  state  exerting  its  recognized  authority, 
undertakes  to  suppress  what  it  is  free  to 
regard  as  a  public  evil,  it  may  adopt  such 
measures  having  reasonable  relation  to 
that  end  as  it  may  deem  necessary  in  or- 
der to  make  its  action  effective.  It  does 
not  follow  that  because  a  transaction,  sepa- 
rately considered,  is  innocuous,  it  may  not 
be  included  in  a  prohibition  the  scope  of 
which  is  regarded  as  essential  in  the  legis- 
lative judgment  to  accomplish  a  purpose 
within  the  admitted  power  of  the  govern- 
ment. Booth  V.  Illinois,  184  U.  8.  425,  46 
L.  ed.  623,  22  Sup.  Ct  Rep.  425;  Otis  v. 
Parker,  187  U.  S.  606,  47  L.  ed.  323,  23 
Sup.  Ct.  Rep.  168;  Ah  Sin  v.  Wittman,  198 
U.  8.  500,  504,  49  L.  ed.  1142,  1144,  25  Sup. 
Ct  Rep.  756;  New  York  ex  rel.  Silz  v. 
Hesterberg,  211  U.  S.  31,  53  L  ed.  75,  29 
Sup.  Ct.  Rep.  10;  Murphy  v.  California, 
225  U.  S.  623,  56  L.  ed.  1229,  32  Sup.  Ct. 
Rep.  697.  With  the  wisdom  of  the  exer- 
cise of  that  judgment  the  court  has  no  con- 
cern; and  unless  it  clearly  appears  that 
*the  enactment  has  no  substantial  re-[SOS 
lation  to  a  proper  purpose,  it  cannot  be  said 
that  the  limit  of  legislative  power  has  been 
transcended  To  hold  otherwise  would  be 
to  substitute  judicial  opinion  of  expediency 
for  the  will  of  the  legislature, — a  notion 
foreign  to  our  constitutional  system. 

Thus,  in  Bootb  y.  I\V\bo*\b,  \%4  \3«  %.  ^"Ub. 
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40  L.  ed.  623,  22  Sup.  Ct.  Rap.  425,  the  de- 
fMidant  was  convicted  under  a  statute  of 
that  state  which  made  it  a  criminal  offense 
to  give  an  option  to  buj  grain  at  a  future 
time.  It  was  contended  that  the  statute, 
as  interpreted  by  the  state  court,  was  '^oi 
directed  against  gambling  contracts  relating 
to  the  selling  or  buying  of  grain  or  other 
commodities,  but  against  mere  options  to 
sell  or  buy  at  a  future  time  without  any 
settlement  between  the  parties  upon  the 
basis  of  differences,  and  therefore  involving 
no  element  of  gambling."  The  argument 
was  that  it  directly  forbade  the  citizen 
"from  pursuing  a  calling  which,  in  itself, 
involves  no  element  of  immorality."  This 
court,  in  sustaining  the  judgment  of  con- 
viction, said:  "If,  looking  at  all  the  eir- 
eumstances  that  attend,  or  which  may  ordi- 
narily attend,  the  pursuit  of  a  particular 
calling,  the  state  thinks  that  certain  ad- 
mitted evils  cannot  be  successfully  reached 
unless  that  calling  be  actually  prohibited, 
the  courts  cannot  interfere,  unless  looking 
through  mere  forms  and  at  the  substance 
of  the  matter,  they  can  say  that  the  stat- 
ute enacted  professedly  to  protect  the  pub- 
lic morals  has  no  real  or  substantial  rela- 
tion to  that  object,  but  is  a  clear  unmis- 
takable infringement  of  rights  secured  by 
the  fundamental  law."  It  must  be  assumed, 
it  was  added,  that  "the  legislature  was  of 
opinion  that  an  effectual  mode  to  suppress 
gambling  grain  contracts  was  to  declare 
illegal  all  options  to  sell  or  buy  at  a  future 
time;"  and  the  court  could  not  say  that 
the  means  employed  were  not  appropriate 
to  the  end  which  it  was  competent  for  the 
state  to  accomplish.     (Id.  pp.  429,  430  ) 

The  same  principle  was  applied  in  Otis  v. 
Parker,  187  U.  S.  606,  47  L.  ed.  323,  23 
S0S]6up.  Ct.  Rep.  168,  *which  dealt  with 
the  provision  of  the  Constitution  of  Califor- 
nia that  all  contracts  for  the  sale  of  shares 
of  the  capital  stock  of  any  corporation,  on 
margin,  or  to  be  delivered  at  a  future  day, 
should  be  void,  and  that  any  money  paid  on 
such  contracts  might  be  recovered.  The  ob- 
jection urged  against  the  provision  in  its  lit- 
eral sense  was  that  the  prohibition  of  all 
sales  on  margin  bore  no  reasonable  relation 
to  the  evil  sought  to  be  cured;  but  the 
court  upheld  the  law,  being  unwilling  to 
declare  that  the  deep-seated  conviction  on 
the  part  of  the  people  concerned  as  to  what 
was  required  to  effect  the  purpose  could  be 
regarded  as  wholly  without  foundation. 
(Id.  pp.  609,  610.), 

A  strong  illustration  of  the  extent  of  the 
power  of  the  state  is  found  in  New  York 
ez  rel  Sils  v.  Hesterberg,  211  U.  S.  31,  53 
L.  ed.  75,  29  Sup.  Ct.  Rep.  10.  The  state 
of  New  York,  by  its  forest,  fish,  and  game 
/mw,  prohibited  the  poBBeasion   of  certain 


game  during  the  dose  teason.  The  itatate 
covered  game  coming  from  without  the 
state.  It  appeared  that  Sils  was  charged 
with  the  possession  of  plover  and  grooM 
which  had  been  lawfully  taken  abroad  dur- 
ing the  open  season  and  had  been  lawfolly 
brought  into  the  state;  that  these  gaaa 
birds  were  varieties  different  from  thoM 
known  as  plover  and  grooM  in  the  state  of 
New  York;  that,  although  of  the  same 
families,  in  form,  sice,  color,  and  markings, 
they  could  readily  be  distinguished  from 
the  latter;  and  that  they  were  wholesome 
and  valuable  articles  of  food.  This  court 
afBrmed  the  conviction,  saying:  *^t  is  is- 
sisted  that  a  method  of  inspeetiOB  can  be 
established  which  will  distinguish  the  im- 
ported game  from  that  of  tlit  domestic  Ta- 
riety,  and  prevent  confusion  in  its  handling 
and  selling.  That  such  game  can  be  dis- 
tinguished from  domestic  game  has  been 
disclosed  in  the  record  in  this  case,  and  it 
may  be  that  such  inspection  laws  would  be 
all  that  would  be  required  for  the  protec- 
tion of  domestic  game.  But,  subject  to 
constitutional  limitations,  the  legislature 
of  the  state  is  authoriaed  to  pass  measures 
for  the  protection  of  the  ^people  of  the[S04 
state  in  the  exercise  of  the  police  power,  and 
is  itself  the  judge  of  the  necessity  or  ex- 
pediency of  the  means  adopted."  It  was 
pointed  out  that  the  prohibition  in  ques- 
tion had  been  found  to  be  expedient  in  sev- 
eral states,  "owing  to  the  poesibility  that 
dealers  in  game  may  sell  birds  of  the  do- 
mestic kind  under  the  claim  that  they 
were  take  in  another  state  or  country." 

It  was  competent  for  the  legislature  of 
Mississippi  to  recognise  the  difficulties  be- 
setting the  administration  of  laws  aimed  at 
the  prevention  of  traffic  in  intoxicants.  It 
prohibited,  among  other  things,  the  sale  of 
"malt  liquors."  In  thus  dealing  with  a 
class  of  beverages  which,  in  general,  are 
regarded  as  intoxicating,  it  was  not  bound 
to  resort  to  a  discrimination  with  respect 
to  ingredients  and  processes  of  manufac- 
ture which,  in  the  endeavor  to  eliminate  in- 
nocuous beverages  from  the  condemnation, 
would  facilitate  subterfuges  and  frauds  and 
fetter  the  enforcement  of  the  law.  A  con- 
trary conclusion,  logically  pressed,  would 
save  the  nominal  power  while  preventing 
its  effective  exercise  The  statute  estab- 
lishes its  own  category.  The  question  in 
this  court  is  whether  the  legislature  had 
power  to  establish  it.  The  existenoe  of  this 
power,  as  the  authorities  we  have  cited 
abundantly  demonstrate,  is  not  to  be  de- 
nied simply  because  some  innocent  articles 
or  transactions  may  be  found  within  the 
proscribed  class.  The  inquiry  must  be 
whether,  considering  the  end  in  view,  the 
statute  passes  the  bounds  of  reason  and 

ts«  u.  a. 
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■MOMM  tha  «harMtor  of  a  meralj  ubltrarj 
fat 

That  tha  opinion  U  ucten«iv«1j  held  that 
•  gamnl  probiUtion  of  tba  tale  of  malt 
Uqooia,  wbetber  intccdeating  or  not,  !■  a 
■MMiaiT  meaiu  to  tb*  aupprcHion  of  trade 
in  inb^oanto,  anllieientlf  appean  from  the 


court  upon  a  plea  in  abatement,  it  not  at- 
fected  hv  the  provision  of  U.  S.  Her.  Stat. 
j  JOIl,  U.  8.  Comp.  Stat  1901,  p.  716,  that 
there  aball  be  no  reversal  in  the  Supreme 
Court  of  the  United  States  for  error  in  rul- 
ing any  plea  in  abatement  other  than  a 
plea  to  the  jurisdiction  of  the  court,  but 
thia  enactment  was  intended  to  embrace  or 


hgtiliHoB  of  otber  atatcn  and  the  decision  Iv  vrrlts  of  error  to  the  Federal  circuit  and 

tt  tha  eonrta  in  Its  oonatruction.    State  v.  district  eoarti. 

Beats  T.  Torfc,  74  H.  a.  ISS,  187,  SB  Atl,  corpora tlons. 

68S,  IS  Aon    Cas.  IIB;  State  ex  rel.  Gull-  3.  The  right  of  foreign  corporations  to  do 

9*K]bert  T.  Kauffman,  B8  (Miio  *8t.  B3S,  67  a  purely  interstate  business  within  the  state 

N.  8.1002;  Lutberr.  State,  83  Neb.  4BS,  20  cannot,     conslsteotl;    with    the    commerce 

IiJLA.(NA)  1148,  120  N.  W.  12B!  Fennell  clause  of  the  Federal  Constitution,  be  re- 

».  Btat^  1«  WU.  M,  123  N.  W    118.     We  ^''5**^' "l"  »"f""P*«d  by  Kan.  Oen.  Stat, 

eaaiwi  >ay  that  then  is  no  baaU  for  this  ?'"'•  '  ^"^^^  "^  '=''  fil'T  '"f?  ^Hx*"- 

oww*  Hjr  MiBi,  «™™  w  m  ammu  iwi  uiw  ^^^^^  ^  ^  condition  of  their  nght  to  proae- 

widc^ivad  ooBviction.  ^t^  ,u^  business,  to  make  and  file  wiUi  the 

Tha   itala,   within   the   limlU   wa   hare  secretary  of  state  a  complete  and  detailed 

stated,  mnat  decide  upon  the  meaanraa  that  statement  eihibitine  their  financial  eondi- 

mn  naedfol   for  the  protection   of  ito  peo-  tion,  and  provides  that  the  obtaining  of  the 

pie,   and,   having   regard   to   the    artifleea  certificate  of  the  secretary  of  stata  that  such 

which  are  used  to  promote  the  sale  of  In-  "tatement  has  been  properly  made  shall  be 

toxieania  under  the  guise  ol  innocent  bovar-  "  f'°'''V*"'  P"«^?"t  ,*°  ""«  ■J^f*'*  ?*  "• 

,.      , .           .?.    ,                             ,  . ,  corporation   to  maintain   an   action   in  tlie 

Agea,  it  would  oonatituta  an  unwarrantable  {{^^^  courts 

daputnra  from  acoepted  principle  to  hold  [p„  other  eas^  ae>  Commerce,  IT,  In  DIaeM 

that  tha  prohibition  of  the  tale  of  aU  malt  aap.  CL  IWS.] 


IlqDora,  iBdnding  the  beverage  in  qneation, 
was  tayoad  ito  rtaarvad  power. 


r 
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the    Supreme    Court   of 

the  State  of  Eanaaa  to  review  a  Jndg* 

ment    which    affirmed    a    judgment    of    the 

'■  District  Court  of  Morris  County  in  that 

C  0.  VICKBRS  st  al.  state,   sustaining   pleas   in  abateiucnt   and 

la^fi   n   R.«..^^. -J    ww-oiai  dismissing    suite    brought    by    foreign    cor- 

(Saa  S.  a  Baportw-s  ed.  20fr-B16.)  poratlons  doing  an  interstate  business  for 

failure  to  comply  with  the  Kansas  laws. 

Reversed  and  remanded  (or  further  proceed- 

1.  Tba'aeparation  In"  the  Revised   Stat-  inga. 

■taa  of  tha  United  States  of  the  aeveral  Sea  same  ease  below,  SO  Kan  20,  101  Pae. 

parts  of  a  section  of  an  existing  statnto  688. 

MsordiBg  to  an  arrangwnent  adopted  for  The  facto  are  stated  in  the  opinion. 
pwpoaes  of  oonvenieaea  only  did  not  work 

may  ehaage  in  their  purpoae  or  meaning,  in  Messrs.  Seneca  N.  Taylor  and  H&lcolm 

tha  abaenee  of  soma  •nbatantlal  ehange  in  B.  Nicholson  argued  the  cause,  and,  with 

phraaaol<«y.  Mr.   William  J.   PirUe,   Bled   a   brief   for 

ISw'slS    Ctl^QS^I  ■**'"*•*  "-  ».  In  W-  plsintiffs  in  error: 

bror  M  M«M  court  -  aoopo  or  review  Th'"  ••   "W  taiajoinder  of  plaintiffs   in 

••  FMllng  OB  plea  In  abatement.  error. 

'   S.  na   power   of   the   Federal    Supreme  Kansas  City  v.  King,  66  Kan.  85,  68  Pae. 

Oanrt   npra   a   writ   of   error   to   a   state  1003;   Werner  v.  Hattoo,  64  Kan.  260,  U 

ttmt,  to   review   a  ruling   of   sueh   state  p,^   27B. 

NoTK~-n>r  szelusion  or  conditional  ad-  These  plaintiffs  in  error  having  been  en- 

adsaiOB  of  foreign  corpoiatiiM  as  interfer-  gaged   exclusively   In   interstate  commerce, 

anea  with  InUrstata  commerce — see  note  to  the  application  of  the  corporation  lawa  of 

Waatana  U.  Taiag.  Co.  v.  l\iggart,  M  I*R.A.  Kansas  to  them  U  repugnant  to  the  inter- 

"'•    ^                 ,^                   .     ,         .  .      ■  "tate  commerce  cUuse  of  the  Constitution 

Inort   *   OasBmisaion   Oo.   ».    Pool^    M  """"t  lawfuUy  be  made. 

UA.  M».  Stockard  T.  Uotg>.a,  lU  ^.  %.  %t,  tt  "U 
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ed.  785,  22  Sup.  Ct.  Rep.  576;  Brown  v. 
Maryland,  12  Wheat,  419,  6  L.  ed.  678; 
Welton  V.  Missouri,  91  U.  S.  275,  23  L.  ed. 
347;  Robbing  v.  Taxing  Dist.  120  U.  S. 
489,  30  L.  ed.  694,  1  Inters.  Com.  Rep.  45, 
7  Sup.  Ct.  Rep.  592;  Cooper  Mfg.  Co.  v. 
Ferguson,  113  U.  S.  727,  28  L.  ed.  1137,  5 
Sup.  Ct.  Rep.  739. 

State  statutes  requiring  foreign  corpora- 
tions to  comply  with  certain  conditions  be- 
fore doing  business  in  the  state  have  fre- 
quently been  held  inapplicable  to  a  foreign 
corporation  whose  only  business  in  the  state 
is  selling  through  traveling  agents  and  de- 
livering goods  manufactured  outside  of  the 
state,  since  any  other  construction  of  the 
statute  would  render  it  void  as  an  inter- 
ference with  interstate  commerce. 

Havens  &  G.  Co.  v.  Diamond,  93  111.  App. 
557;  Coit  k  Co.  v.  Sutton,  102  Mich.  324, 
25  L.R.A.  819,  4  Inters.  Com.  Rep.  768,  60 
N.  W.  690;  W.  B.  Mearshon  &  Co.  v.  Potts- 
ville  Lumber  Co.  187  Pa.  12,  67  Am.  St. 
Rep.  560,  40  Atl.  1019;  Toledo  Commercial 
Co.  V.  Glen  Mfg.  Co.  55  Ohio  St.  217,  45 
N.  E.  197;  Bateman  v.  Western  Star  Mill 
Co.  1  Tex.  Civ.  App.  90,  4  Inters.  Com.  Rep. 
260,  20  S.  W.  931 ;  Davis  &  R.  Bldg.  k  Mfg. 
Co.  V.  Dix,  64  Fed.  406;  Woessner  v.  H.  J. 
Cottam  &  Co.  19  Tex.  Civ.  App.  611,  47  S.  W. 
678;  Ft  Scott  v.  Pelton,  39  Kan.  764,  18 
Pae.  954;  New  Orleans  Gaslight  Co.  v. 
Louisiana  Light  &  H.  P.  &  Mfg.  Co.  115  U.  S. 
650,  29  L.  ed.  516,  6  Sup.  Ct.  Rep.  252. 

These  plaintiffs  in  error  had  a  vested  right 
to  maintain  and  prosecute  the  suits  to  judg- 
ment. 

Osbom  ▼.  Nicholson,  13  Wall.  654,  20 
L.  ed.  689;  Fitzgerald  ▼.  Weidenbeck,  76 
Fed.  695;  Martindale  v.  Moore,  3  Blackf. 
275;  Root  ▼.  Sweeney,  12  S.  D.  43,  80  N.  W. 
149;  Elston  v.  Piggott,  94  Ind.  14;  Maguiar 
V.  Henry,  84  Ky.  1,  4  Am.  St.  Rep.  182; 
Yeatman  %  Day,  79  Ky.  186;  8  Cyc.  932, 
Williams  v.  Bruffy,  96  U.  S.  176,  24  L.  ed. 
716;  Westerly  Waterworks  v.  Westerly,  75 
F^181. 

Mr.  Stephen  H.  Allen  argued  the  cause, 
and,  with  Mr.  Robert  Stone,  filed  a  brief 
for  defendants  in  error: 

A  joint  assignment  of  error  which  cannot 
be  sustained  as  to  all  who  join  therein  is 
bad  as  to  all. 

2  Enc.  PI.  &  Pr.  933;  2  Cyc.  1003;  Mutual 
h,  Ins.  Co.  V.  Hillmon,  145  U.  S.  285,  36 
U  ed.  706,  12  Sup.  Ct.  Rep.  909. 

The  statute,  as  construed  by  the  supreme 
eourt  of  Kansas,  and  also  by  the  circuit 
court  of  appeals,  merely  defeats  the  particu- 
lar suit  which  is  being  prosecuted  witliout 
compliance  with  it,  and  does  not  debar  the 
plaintiff  from  commencing  at  some  other 
l/ate  or  in  some  other  wtLj, 


State  V.  American  Book  Co.  69  Kan.  1,  1 
L.R.A.(N.S.)  1041,  76  Pac.  411,  2  Ann.  Cat. 
56;  Hamilton  v.  Reeves  &  Co.  69  Kan.  844, 
76  Pac.  418;  John  Deere  Plow  Co.  v.  Wyland, 
69  Kan.  255,  76  Pac.  863,  2  Ann.  Cas.  304; 
Ryan  Live-stock  &  Feeding  Co.  ▼.  Kelly,  71 
Kan.  874,  81  Pac.  470;  Vickers  v.  Buck 
Stove  h,  Range  Co.  70  Kan.  586,  79  Pac. 
160;  Bostwick  v.  Brinkerhoff,  106  U.  S.  3, 
27  L.  ed.  73,  1  Sup.  Ct.  Rep.  15;  Grant  ▼. 
Phcenix  Mut  L.  Ins.  Co.  106  U.  S.  429,  27 
L.  ed.  237,  1  Sup.  Ct.  Rep.  414 ;  Benjamin  T. 
Dubois,  118  U.  S.  46,  30  L.  ed.  52,  6  Sup. 
Ct.  Rep.  925;  Harrington  v.  Holler  (Craw- 
ford V.  Haller)  111  U.  S.  796,  28  L.  ed.  602, 
4  Sup.  Ct.  Rep.  697;  Chicago  &  A.  R.  Ca 
V.  Wiswall,  23  Wall.  507,  23  L.  ed.  103; 
Glencove  Granite  Co.  v.  City  Trust,  S.  D. 
&  Surety  Co.  55  C.  C.  A.  212,  118  Fed. 
386;  Blodgett  v.  Lanyon  Zinc  Co.  58  C.  C.  A. 
79,  120  Fed.  893. 

The  order  of  the  court  dismissing  the 
action  for  failure  to  comply  with  the  statute 
is  therefore  in  substance  and  effect  an  order 
ruling  a  plea  in  abatement,  and  not  subject 
to  review  in  this  court. 

Robertson  v.  Coulter,  16  How.  106,  14  L. 
ed.  864;  Stephens  v.  Monongahela  Nat 
Bank,  111  U.  S.  197,  28  L.  ed.  399,  4  Sup. 
Ct.  Rep.  336. 

A  judgment  for  the  costs  which  had  ac- 
crued in  the  fruitless  action  docs  not  amount 
to  a  final  judgment  which  will  support  the 
jurisdiction  of  this  court. 

Internal  Improv.  Fund  v.  Greenough, 
105  U.  S.  527,  26  L.  ed.  1157;  Bost- 
wick V.  Brinkerhoff,  106  U.  S.  3,  27  L.  ed. 
73,  1  Sup.  Ct.  Rep.  15;  13  Am.  &  Eng.  Enc 
Law,  34. 

The  right  of  a  foreign  corporation  to 
exercise  its  corporate  powers  within  a  state 
other  than  that  of  its  creation  depends 
solely  upon  the  will  of  such  other  state. 

Waters-Pierce  Oil  Co.  v.  Texas,  177  U.  8. 
28,  44  L.  ed.  657,  20  Sup.  Ct.  Rep.  518; 
New  York  v.  Roberts,  171  U.  S.  658,  43  L, 
ed.  323,  19  Sup.  Ct.  Rep.  58;  Paul  v.  Vir- 
ginia, 8  Wall.  168,  19  L.  ed.  357;  Ducat  v. 
Chicago,  10  Wall.  410,  19  L.  ed.  972;  Horn 
Silver  Min.  Co.  v.  New  York,  143  U.  a 
305,  36  L.  ed.  164.  4  Inters.  Com.  Rep.  57» 
12  Sup.  Ct.  Rep.  403. 

As  this  is  the  only  question  in  fact  pre- 
sented by  the  record,  we  respectfully  submit 
that  it  fails  to  present  any  question  which 
this  court  has  jurisdiction  to  determine,  and 
that  the  writ  of  error  herein  should  there- 
fore be  dismissed. 

Waters-Pierce  Oil  Co.  v.  Texas,  212  U.  8. 
112,  53  L.  ed.  431,  29  Sup.  Ct.  Rep.  227. 

A  state  has  a  right  to  its  own  public  pol- 
icy, and  may  impose  on  foreign  corporations 
the  same  restrictions  it  imposes  on  domestic 
onea. 

%%^  U.  8. 
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Hooper  v.  California,  165  U.  S.  648,  39 
L.  ed.  297,  5  Inters.  Com.  Rep.  610,  15  Sup. 
Ot.  Rep.  207;  Diamond  Glue  Co.  v.  United 
SUtes  Glue  Co.  187  U.  S.  611,  47  L.  ed.  328, 
23  Sup.  Ct.  Repb  206. 

The  act  deals  exclusively  with  the  exer- 
cise of  corporate  powers, — a  subject  over 
which  the  power  of  the  legislature  is  abso- 
lute. 

Osborne  ▼.  Florida,  164  U.  8.  650,  41  L. 
ed.  586,  17  Sup.  Ct  Rep.  214;  Pullman  Co. 
T.  Adams,  189  U.  S.  420,  47  L.  ed.  877,  23 
Sup.  Ct.  Rep.  494;  Allen  v.  Pullman's  Palace 
Car  Co.  191  U.  S.  171,  48  L.  ed.  134,  24 
Su]i.  Ct.  Rep.  39;  Waters-Pierce  Oil  Co.  ▼. 
Texas,  177  U.  S.  28,  44  L.  ed.  657,  20  Sup. 
Ct  Rep.  518;  New  York  v.  Roberts,  171 
U.  S.  658,  43  L.  ed.  323, 19  Sup.  Ct.  Rep.  58. 

In  Security  Mut.  L.  Ins.  Co.  ▼.  Prewitt, 
'^02  U.  S.  246,  257,  50  L.  ed.  1013,  1018,  26 
Sup.  Ct.  Rep.  619,  6  Ann.  Gas.  317,  the  power 
«if  the  state  to  revoke  all  authority  to  do 
business  in  the  state  for  a  clearly  uncon- 
stitutional reason  was  upheld  by  this  court 
In  the  case  now  before  the  court  the  exer- 
cise of  one  corporate  power  only  is  suspended 
until  the  law  is  complied  with.  All  corpo- 
rations, domestic  as  well  as  foreign,  are 
subject  to  the  same  disability  under  the 
same  circumstances.  The  requirement  of 
the  law  for  which  the  exclusion  is  made  is 
not  unreasonable  or  unusual  in  the  legisla- 
tion of  the  states,  and  but  for  the  decision 
in  the  case  of  International  Textbook  Co. 
V.  Pigg,  217  U.  S.  91,  54  L.  ed.  678,  27  L.RJL 
(N.S.)  493,  30  Sup.  Ct.  Rep.  481,  18  Ann. 
Cas.  1103,  could  hardly  be  said  to  be  clearly 
invalid  or  unconstitutional.    19  Cyc.  1298. 

Mr.  Justice  Van  Devanter  delivered  the 
opinion  of  the  court: 

By  suits  begun  in  the  district  court  of 
Morris  county,  Kansas,  and  consolidated  for 
purposes  of  trial  and  judgment,  seven  judg- 
ment creditors  of  one  Vickers  sought  to  set 
ajide,  as  fraudulent,  a  conveyance  by  him, 
If  12 land  to  ^subject  the  land  included  there- 
in to  the  satisfaction  of  their  several  judg- 
ments. The  plaintiffs  were  corporations  or- 
ganised under  the  laws  of  states  other  than 
Kansas,  and  four  of  them  were  doing  a  pure- 
ly interstate  business  in  that  state,  but  with- 
out complying  with  its  laws  presently  to  be 
mentioned.  The  defendants  set  up  this  non- 
compliance by  an  answer  in  the  nature  of  a 
plea  in  abatement,  and  the  court  sustained 
the  plea  and  dismissed  the  suits  as  to  the 
four  plaintiffs.  As  to  the  other  three  plain- 
tiffs, relief  was  denied  for  other  reasons, 
which  need  not  be  stated.  The  judgment 
was  afflimad  by  the  supreme  court  of  the 
■talc,  against  the  contention  that  the  laws 
of  Kansas  under  which  the  plea  in  abate- 
msmt  was  sustained  are  yiolMtire  of  the  eom- 


merce  clause  of  the  Constitution  of  the 
United  States  (80  Kan.  29,  101  Pac.  668), 
and  then  the  case  was  brought  here. 

Some  minor  questions  of  appellate  prac- 
tice were  urged  upon  our  attention,  but 
their  statement  and  consideration  have  be- 
come unnecessary  through  the  concession  of 
counsel  for  plaintiffs  in  error,  made  during 
the  oral  argument  and  acted  upon  at  the 
time,  that  the  writ  of  error  might  be  dis- 
missed as  to  the  Aultman  and  Miller  Buck- 
eye Company,  the  Consolidated  Steel  &  Wire 
Company,  and  the  Galveston  Rope  Company. 
Therefore,  attention  need  be  given  only  to 
the  ruling  upon  the  plea  in  abatement. 

Our  power  to  review  this  ruling  is  chal- 
lenged, because  of  the  statutory  provision 
that  there  shall  be  no  reversal  in  this  court 
upon  a  writ  of  error  "for  error  in  ruling 
any  plea  in  abatement,  other  than  a  plea 
to  the  jurisdiction  of  the  court"  Rev.  Stat 
§  1011,  U.  S.  Comp.  SUt  1901,  p.  715.  This 
provision  has  been  part  of  the  judiciary 
acts  from  the  beginning,  and  often  has  been 
applied  upon  writs  of  error  to  the  circuit 
and  district  courts,  but  never  to  a  case 
coming  here  from  a  state  court.  Piquig- 
not  V.  Pennsylvania  R.  Co.  16  How.  104,  14 
L.  ed.  863,  and  Stephens  v.  Monongahela 
Nat  Bank,  111  U.  S.  197,  28  L.  ed.  399,  4 
Sup.  Ct.  Rep.  336,  illustrate  its  application 
in  cases  brought  here  from  *circuit[21S 
courts,  and  International  Textbook  Co.  v. 
Pigg,  217  U.  S.  91,  54  L.  ed.  678,  27  L.R.A. 
(N.S.)  493,  30  Sup.  Ct  Rep.  481,  18  Ann. 
Cas.  1103,  and  International  Textbook  Co.  v. 
Lynch,  218  U.  S.  664,  54  L.  ed.  1201,  31  Sup. 
Ct.  Rep.  225,  are  cases  in  which  it  was  not 
applied  upon  writs  of  error  to  state  courts 
This  difference  in  the  treatment  of  the  two 
classes  of  cases  has  not  been  inadvertent, 
but  deliberate,  and  the  reason  for  it  is  at 
once  apparent  when  8  22  of  the  original 
judiciary  act  (1  Stat  at  L.  84,  chap.  20) 
is  examined.  The  provision  originated  in 
that  section  and  was  there  associated  with 
other  provisions  which  unmistakably  show 
that  it  was  intended  to  embrace  only  writs 
of  error  to  the  circuit  and  district  courts. 
At  the  time  of  the  revision  in  1873,  §  22 
was  divided  into  several  shorter  sections 
and  included  in  the  revision  according  to 
an  arrangement,  adopted  for  purposes  of 
convenience  only,  whereby  the  several  parts 
of  the  original  section  became  more  or  less 
separated;  but  that,  in  the  absence  of  some 
substantial  change  in  phraseology,  did  not 
work  any  change  in  their  purpose  or  mean- 
ing. Rev.  Stat  §  5600,  U.  S.  Comp.  SUt. 
1901,  p.  3751;  Hyde  v.  United  SUtes,  225 
U  S.  361,  56  L.  ed.  1123,  32  Sup.  Ct  Rep. 
793;  McDonald  v.  Hovey,  110  U.  8.  619, 
28  L.  ed.  269,  4  Sup,  Ct.  13Ui^.  \A&.  'TCv^ 
i»  a  writ  of  error  to  a  stata  ^outl«  «aA  ik^ 
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our  power  to  review  the  ruling  upon  the 
plea  in  abatement  is  not  affected  by  §  1011. 
The  statute  of  Kansas  under  which  the 
plea  was  sustained  is  embodied  in  the 
General  Statutes  of  1905,  and  provides,  in 
II  1832-1336,  that  to  entitle  a  corporation 
organised  under  the  laws  of  another  state 
to  do  business  in  Kansas  it  must  (a)  make 
application  to,  and  obtain  the  permission  of, 
the  charter  board  of  the  state,  (b)  accom- 
pany its  application  with  a  fee  of  $25,  (c) 
flle  with  the  secretary  of  state  its  irrevo- 
cable consent  that  process  against  it  may 
be  served  upon  that  officer,  (d)  be  organized 
for  a  purpose  for  which  a  domestic  corpo- 
ration may  be  organized,  (e)  pay  to  the 
state  treasurer,  for  the  benefit  of  the  per- 
manent school  fund,  a  specified  per  cent  of 
its  authorized  capital,  and  (f)  file  with  the 
secretary  of  state  a  certified  copy  of  its 
S14]charter.  And  by  |  1858  the  ^statute 
provides  that  each  corporation  for  profit,  do- 
ing business  in  the  state,  except  banking,  in- 
surance, and  railroad  corporations,  shall  an- 
nually prepare  and  deliver  to  the  secretary 
of  state  a  complete  and  detailed  statement, 
exhibiting:  "1st.  The  authorized  capital 
stock.  2d.  The  paid-up  capital  stock.  3d. 
The  par  value  and  the  market  value  per  share 
of  said  stock.  4th.  A  complete  and  detailed 
statement  of  the  assets  and  liabilities  of  the 
corporation.  5th.  A  full  and  complete  list  of 
the  stockholders,  with  the  postoffice  address 
of  each,  and  the  number  of  shares  held  and 
paid  by  each.  6th.  The  names  and  post- 
office  addresses  of  the  officers,  trustees,  or 
directors  and  manager  elected  for  the  en- 
suing year,  together  with  a  certificate  of 
the  time  and  manner  in  which  such  election 
was  held."  This  section  further  provides 
that  a  failure  to  file  such  statement  by  any 
corporation  doing  business  in  the  state,  and 
not  oiganized  under  its  laws,  shall  work  a 
forfeiture  of  the  right  or  authority  to  do 
business  in  the  state,  and  that  "no  action 
shall  be  maintained  or  recovery  had  in  any 
of  the  courts  of  this  state  by  any  corpora- 
tion doing  business  in  this  state  without  first 
obtaining  the  certificate  of  the  secretary  of 
state  that  statements  provided  for  in  this 
section  have  been  properly  made." 

The  four  corporations  against  which  the 
plea  was  sustained  were  corporations  for 
profit,  organized  under  the  laws  of  states 
other  than  Kansas,  were  not  banking,  in- 
surance, or  railroad  corporations,  were  do- 
ing business  in  Kansas, — a  purely  interstate 
business, — and  had  not  complied  with  the 
statute  just  described.  There  can  be  no  doubt, 
therefore,  that  if  the  statute,  especially 
1 1358,  is  valid  as  against  such  corporations, 
the  plea  was  rightly  sustained ;  otherwise,  it 
shov)d  have  been  overruled.  So,  the  ques- 
i/im  for  decUioD  i»   whether,   consistently 


with  the  commerce  clause  of  the  Constitu- 
tion of  the  United  States,  a  state  may  thus 
restrict  and  burden  the  right  to  do  inter- 
state business  within  its  limits.  This  precise 
^question  was  presented  to  this  eourt[S16 
and  decided  in  the  negative  in  the  case  of  In- 
ternational Textbook  Co.  v.  Pigg,  217  U.  8. 
91,  54  L.  ed.  678,  27  L.R.A.(N.S.)  493,  30 
Sup.  a.  Rep.  481,  18  Ann.  Cas.  1108,— a 
case  in  which  the  supreme  court  of  ^''^aTigas 
had  applied  the  provisions  of  |  1358  (|  1288, 
Gen.  Stat.  1901)  to  a  corporation  of  an- 
other state,  doing  an  interstate  business  in 
Kansas.  And  the  decision  of  this  court  in 
that  case  was  shortly  thereafter  followed  in 
the  similar  case  of  International  Textbook 
Co.  V.  Lynch,  218  U.  S.  664,  54  L.  ed  1201, 
31  Sup.  Ct.  Rep.  225,  brought  here  on  error 
to  the  supreme  court  of  Vermont.  It  is 
due  to  the  supreme  court  of  ^fi'Tfas  to  ob- 
serve that  this  court's  decision  in  the  Pigg 
Case  had  not  been  made  when  that  tsourfs 
decision  in  the  present  case  was  given;  but 
in  saying  this  we  would  not  be  understood 
as  implying  that  this  case  announced  any 
new  doctrine  in  the  Pigg  Case,  for  it  but 
reiterated  and  applied  principles  which  were 
already  well  recognized,  as  was  shown  in 
the  earlier  cases  of  Paul  v.  Viiginia,  8  Wall. 
168,  182,  19  L.  ed.  357,  360;  Cooper  Mfg. 
Co.  T.  Ferguson,  113  U.  S.  727,  734,  28  L.  ed. 
1137,  1139,  5  Sup.  Ct.  Rep.  739,  and  Crut- 
cher  V.  Kentucky,  141  U.  S.  47,  56,  86  L.  ed. 
649,  652,  11  Sup.  Ct.  Rep.  851. 

As  accurately  refiecting  what  was  held 
in  the  Pigg  Case,  we  excerpt  the  following 
from  the  opinion  of  the  court,  delivered  by 
Mr.  Justice  Harlan    (pp.  100,  112): 

"  'To  carry  on  interstate  commerce  is  not 
a  franchise  or  a  privilege  granted  by  the 
state;  it  is  a  right  which  every  citizen  of 
the  United  States  is  entitled  to  exercise  un- 
der the  Constitution  and  laws  of  the  United 
States;  and  that  the  accession  of  mere 
corporate  facilities,  as  a  matter  of  con- 
venience in  carrying  on  their  business,  can- 
not have  the  effect  of  depriving  them  of 
such  right,  unless  Congress  should  see  fit  to 
interpose  some  contrary  regulation  on  the 
subject ' 

"How  far  a  corporation  of  one  state  is 
entitled  to  claim  in  another  state,  where 
it  is  doing  business,  equality  of  treatment 
with  individual  citizens  in  respect  of  the 
right  *to  sue  and  defend  in  the  courts, [S 16 
is  a  question  which  the  exigencies  of  this 
case  do  not  require  to  be  indefinitely  decided. 
It  is  sufficient  to  say  that  the  requirement 
of  the  statement  mentioned  in  |  1283 
[§  1358,  Gen.  Stat  1905]  of  the  sUtute 
imposes  a  direct  burden  on  the  plaintiff's 
right  to  engage  in  interstate  business,  and 
therefore  is  in  violation  of  its  constitution- 
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191t.  TA200  *  IL  v.  R.  00.  T.  JACKSON  VINBQAB  00.  116,  117 

«]  lights.    It  Is  tht  established  doctrine  of  the  earrier'f  line  within  sixtj  ds.7S  from 

this  court  that  a  state  maj  not,  in  any  form  the  giring  of  notice  of  the  claim,  where^ 

or  under  any  guise,   directly  burden   the  "poa  t^«  trl*l  *^«  actual  damages  were 

prosecution   of    Interstete    business.      But  "^"^^v**  ****  "^  *^^  !2  *5f  °^*^^ 

m^^  m  kM^««  I.  t J  «.w.«  Av^  ^^.^  t*^®'    other    cases,    see   Constltatlonal    Law, 

snen  a  burden  Is  imposed  when  the  corpo-       279-284,  in  Digest  Bnp.  Ct.  1908.] 

ration  of  another  state,  lawfully  engaged  in  statutes  —  who  may  assail  Talldlty. 

interstate  oommerce,  Is  required,  as  a  oondi-       2.  A  carrier,  penalised  under  Miss.  Laws 

tion  of  its  right  to  prosecute  its  business  1908,  ehap.  196,  for  its  failure  to  make 

in  Kansas,  to  make  and  flle  a  statement  r«uonably  prompt  settlement  of  a  dalm 

setting  forth  oerUin  facte  which  the  state,  f  ^{f^  *^«  Judgment  in  the  suit  finds  to  be 

It  resulte  that  the  provision  as  to  the  sUte-  ,    penalises  the  failure  to  accede  to  an  ez- 

ment  mentioned  in  8  1283  [8  1858,  Qen.  Stat,  oessive  or  extravagant  claim 

1906]  must  fall  before  the  Constitution  of  [For  other  cases,  see  Statutes,  I.  d,  8,  In  Dl- 
the  United  SUtes,  and  with  it— according       8~*  ^"P-  ^  ^^^l 
to  the  established*  rules  of  statutory  con-  ry^^  ^^  i 

atruction — must  fall  that  part  of  ihs  same 

9eotiom  whieh  provides  that  the  obtaining  Submitted    November    18,    1912.      Decided 
of  the  certificate  of  the  seeretary  of  state  I>Mcmber  2,  1912. 

that  such  statement  has  been  properly  made 

ahall  be  a  condition  precedent  to  the  right  T  N  ERROR  to  the  Circuit  Court  of  Hinds 
of  the  plantiif  to  malnUin  an  action  in  the  ^  County,  in  the  State  of  MUsissippi,  to 
eourte  of  Kansas."  review  a  Judgment  imposing  a  penalty  up- 
Following  the  decision  in  that  case,  we  ^^  '^  carrier  for  Ite  failure  to  make  prompt 
held  that  the  sUtuto  upon  which  the  plea  wttlement  of  a  olaim  for  damages.  At- 
tn abatement  was  rested  is  unconstitution-  ™^*"*  ,  .  x  ^  .  .. 
ml  and  void,  and  that  the  plea  should  not       The  facte  are  sUted  in  the  opfaiion. 

have  been  sustained,  but  overruled.  Messrs.  Edward  Mayes  and  Cliarles  If. 

The  judgment  Is  reversed  as  to  the  re-  Bnroh  submitted  the  cause  for  plaintiff  in 

maining  plaintiffs  in  error,  and  the  case  is  error  x 

lemanded  for  further  proceedings  not  incon-       The  eonstitutionality  of  a  law  is  to  be 

alstent  with  this  opinion.  tested  not  by  what  has  been  done  under  It, 

Reversed.  in  the  specific  instance,  but  by  what  may 

be  done  under  it  as  a  general  rule. 

Mr.  Justice  Pltne,  did  not  bear  the  ^  ,  Southern  R.  Co.  r  <^m^l07  V^  771.  17 

gnjnent  .r  par«cip*t.  in  th.  decision  of  thi.  ^^^ff,-'^'%:  m^'^^!  S^Sw" 

St  Louis  A  S.  F.  R.  Co.  v.  State,  26  Okla. 

62,  80  L.RJl.(N.8.)  137,  107  Pac.  929;  St. 

Louis,  I.  M.  A  S.  R.  Co.  v.  Wynne,  224  U.  S. 
854,  56  L.  ed.  799,  42  LJLA.(N.8.)  102,  82 

^^V^^i^r.  it.Jfl?J5?S?:  ^i:^^^  Sup.  Ct.  Rep.  493;  Sully  v.  American  Nat. 

RAILROAD  CX}MPANY,  Plff.  in  Err.,  g^^^j^  j^g  ^  g  gso,  299,  300,  44  L.  ed.  1072, 

TA/ttro/xv  TmrZ'r,  ab   /v%wn  a^tit  ^^76,  1077,  20  Sup.  Ct  Rep.  936;  Employers' 

JACKSON  VINEGAR  COMPANY.  LUbility  Cases   (Howard  v.  Illinois  a  R, 

(See  a  a  Reporter's  ed.  217-220.)  ^o.)  207  U.S.  463   501,  62  L.  ed  297,  310 
'^                                '28  Sup.  Ct  Rep.  141 ;  Ballard  v.  Mississippi 

Constitutional   law  —  duo  process  of  Cotton  Oil  Co.  81  Miss.  578,  62  L.RJL  407, 

law  —  equal  protection  of  tlie  laws  —  95  Am.  St  Rep.  476,  34  So.  533. 

l!1S!JSJ7r  ^iST'Sioess  of  law  nor  the       ^^'  7^^^}^J^\  Watkins  submitted  the 

equal  protection  of  the  Uws  Is  denied  to  a  <»"••  ^or  defendant  in  error: 
carrier  by  the  imposition  under  Miss.  Laws        It  is  a  misteke  to  assume  that  the  duty 

IIK^,  chap.  196,  of  a  penalty  of  $25  for  the  of  a  carrier  ends  merely  with  the  delivery 

foilure  to  settle  a  claim  for  damages  to  an  of  the  property  intrusted  to  it  for  transpor- 

intrastats  shipment  between  two  points  on  tation.    It  owes  to  the  parties  in  Interest 

Nan.— As  to  eonstitutionslity  of  statute  *^«  ^^^7  »«>*  ^^7  ^  transport  within  a  rea- 

Imposing  penalty  or  added  liability  for  fail-  sonable  time,  but  to  transport  safely  and 

ore  of  carrier  to  pay  claim — see  note  to  without  damage;  and  in  the  event  loss  or 

Mobile  A  O.  R.  Co.  v.  Brandon,  42  LJLA.  damage  is  had  to  the  property  during  the 

^^i^*^  ^^^'       .        .^,    *»       x.^  X        XXX  transportation,  then  it  becomes  the  duty  of 

Who  may  raise  objection  that  a  statute  .,  ^  ^^s^^  a^  ^»,,»^«— ♦•  fi.*  i.i,,*^  ^m^^ 

oonUins  ai  unconstitotional  discrimination  the  imrrier  to  compensate  the  Injured  party, 

'-see   note   to   Pugh   v.   Pugh,   32   L.R.A.  »nd  the  duty  to  make  compensation  la  \ua\ 

(HJ3.)  954.  M  h^b  ftncL  lust  at  Vind\ii^  oil  \^«  «iirc\«t 
ST  Ii.  od.                                                       U  \%% 


218,  219 


SUPREME  COURT  OF  THE  UNITED  STATES. 


Oct.  Tebic, 


after  the  loss  or  damage  as  any  other  duty 
incident  thereto. 

Seaboard  Air  Line  R.  Co.  v.  Seegcrs,  207 
U.  S.  73,  52  L.  ed.  108,  28  Sup.  Ct.  Rep.  28; 
Atlantic  Coast  Line  R.  Co.  ▼.  Mazursky,  210 
U.  S.  122,  64  L.  ed.  411,  30  Sup.  Ct.  Rep. 
378. 

It  is  the  duty  of  this  court  to  so  construe 
a  state  statute,  if  possible,  that  the  same 
will  not  be  in  violation  of  the  Constitution 
of  the  United  States. 

Presser  v.  Illinois,  116  U.  8.  252,  29  L.  ed. 
615,  6  Sup.  Ct.  Rep.  580;  Marshall  ▼.  Grimes, 

41  Miss.  31. 

It  may  be  that  a  legislative  enactment  on 
its  face  might  be  in  violation  of  the  funda- 
mental law,  but  if  it  should  appear  that 
the  supreme  court  of  the  state,  in  construing 
the  act,  had  put  such  a  construction  upon  it 
as  would  restrain  its  operation  within  con- 
stitutional boundaries,  then  such  a  construc- 
tion would  be  binding  upon  the  Supreme 
Court  of  the  United  States,  although  a 
literal  construction  of  the  statute  would 
lead  to  a  different  result. 

Kehrer  v.  Stewart,  197  U.  S.  60,  49  L.  ed. 
663,  25  Sup.  Ct.  Rep.  403 ;  Osborne  v.  Flor- 
ida, 164  U.  S.  650,  41  L.  ed.  586,  17  Sup.  Ct. 
Rep.  214. 

Railroad  companies  need  not  be,  and  will 
not  be,  liable  for  the  penalty  if  they  will 
simply  comply  with  the  spirit  and  purpose 
of  the  statute;  that  is  to  say,  make  a  sin- 
cere and  honest  effort  to  ascertain  the  extent 
of  the  damage  and  make  compensation  for 
the  same. 

Mobile  &  0.  R.  Co.  v.  Brandon,  98  Miss. 
461,  42  L.R,A.(N.S.)   106,  53  So.  957. 

The  question  as  to  the  justice  of  the  claim 
cannot,  of  course,  be  raised  by  this  court. 
The  state  court  found  that  the  claim  was  a 
correct  claim  for  the  full  amount,  and  such 
finding  is  conclusive  upon  this  court. 

Chrisman  v.  Miller,  197  U.  S.  313,  49  L. 
ed.  770,  25  Sup.  Ct.  Rep.  468;  Hedrick  v. 
Atchison,  T.  k  S.  F.  R.  Co.  167  U.  S.  673, 

42  L.  ed.  320,  17  Sup.  Ct.  Rep.  922;  Thayer 
V.  Spratt,  189  U.  S.  346,  47  L.  ed.  845,  23 
Sup.  Ct.  Rep.  576;  Israel  v.  Arthur,  152  U. 
S.  355,  38  L.  ed.  474,  14  Sup.  Ct.  Rep.  585; 
Quimby  v.  Boyd,  128  U.  S.  488,  32  L.  ed. 
502,  9  Sup.  Ct.  Rep.  147. 

a  18]  •Mr.  Justice  Van  Devantcr  deliv- 
ered the  opinion  of  the  court: 

This  was  an  action  to  recover  damages 
from  a  railway  company  for  the  partial 
loss  of  a  shipment  of  vinegar  carried  over 
the  company's  line  from  one  point  to  an- 
other in  the  state  of  Mississippi.  This  case 
originated  in  a  justice's  court  and  was  tak- 
en on  appeal  to  the  circuit  court  of  Hinds 
county,  where  the  plaintiff  recovered  a 
Judfiraient  for  actum}  damages  and  $25  as  a 


statutory  penalty.  That  being  the  highest 
court  in  the  state  to  which  the  case  could 
be  carried,  it  was  then  brought  here.  The 
position  of  the  railway  company,  unsuccess- 
fully taken  in  the  state  court  and  now  re- 
newed, is  that  the  Mississippi  statute  pro- 
viding for  the  penalty  is  repugnant  to  ilia 
due  process  of  law  and  equal  protection 
clauses  of  the  14th  Amendment  to  the 
Constitution  of  the  United  States.  The 
statute  reads: 

"Railroads,  corporations,  and  individuali 
engaged  as  common  carriers  in  this  state 
are  required  to  settle  all  claims  for  lost 
or  damaged  freight  which  has  been  lost  or 
damaged  between  two  given  points  on  the 
same  line  or  system,  within  sixty  days  from 
the  filing  of  written  notice  of  the  loae  or 
damage  with  the  agent  at  the  point  of  des- 
tination; and  where  freight  is  handled  hj 
two  or  more  roads  or  systems  of  roads, 
and  is  lost  or  damaged,  claims  therefor  shall 
be  settled  within  ninety  days  from  the  fil- 
ing of  written  notice  thereof,  with  the  agent 
by  consignee  at  the  point  of  destination.  A 
common  carrier  failing  to  settle  such  claims 
as  herein  required  shall  be  liable  to  the  con- 
signee for  $25  damages  in  each  ease,  in  ad- 
dition to  actual  damages,  all  of  which  may 
be  recovered  in  the  same  suit:  Provided 
that  this  section  shall  only  apply  when  the 
amount  claimed  is  $200  or  less."  Laws 
1008,  205,  chap.  196 

The  facts  showing  the  application  made 
of  the  statute  are  these:  The  plain-[21t 
tiff  gave  notice  of  its  claim  in  the  manner 
prescribed,  placing  its  damages  at  $4.76,  and, 
upon  the  railway  company's  failure  to  settle 
within  sixty  days,  sued  to  recover  that  sum 
and  the  statutory  penalty.  Upon  the  trial 
the  damages  were  assessed  at  the  sum  stated 
in  the  notice,  and  judgment  was  given  there- 
for, with  the  penalty.  Thus,  the  claim  pre- 
sented in  advance  of  the  suit,  and  which  the 
railway  company  failed  to  settle  within  the 
time  allotted,  was  fully  sustained. 

As  applied  to  such  a  case,  we  think  the 
statute  is  not  repugnant  to  either  the  due 
process  of  law  or  the  equal  protection  clause 
of  the  Constitution,  but,  on  the  contrary, 
merely  provides  a  reasonable  incentive  for 
the  prompt  settlement,  without  suit,  of  just 
demands  of  a  class  admitting  of  special  leg- 
islative treatment.  See  Seaboard  Air  Line 
R.  Co.  V.  Seegers,  207  U.  S.  73,  62  L.  ed.  108, 
28  Sup.  Ct.  Rep.  28;  St  Louis,  I.  M.  &  S.  R. 
Co.  V.  Wynne.  224  U.  S.  354,  56  L.  ed.  799, 
42  L.R.A.(N.S.)   102,  32  Sup.  Ct.  Rep.  493. 

Although  seemingly  conceding  thus  much, 
counsel  for  the  railway  company  urge  that 
the  statute  is  not  confined  to  cases  like  the 
present,  but  equally  penalizes  the  failure 
to  accede  to  an  excessive  or  extravagant 
claim;  in  other  words,  that  it  contoniMlat'^a 
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the  KueMment  of  tha  pcnalt;  in  everj  caoa 
where  the  elMm  preMnted  la  not  aettled 
within  the  time  allotted,  r^krdlesa  of 
wbetbcr,  or  how  much,  the  recover;  falta 
■faort  of  the  unount  cUimed.  But  It  ia  not 
open  to  the  railway  eompanj  to  complain 
OB  that  aeore.  It  hai  not  boen  penalized 
for  failing  to  accede  to  an  excesilTe  or  ei- 
travagant  claim,  but  (or  failing  to  malce 
reaaonablf  prompt  settlement  of  a  claim 
which,  upon  due  inquiry,  haa  been  pro- 
Btmnaed  juat  in  every  reipect.  Of  eourae, 
tbe  argument  to  auatain  the  contention  ia 
that,  if  tbe  atatute  embraces  cases  such  as 
ara  supposed,  it  ii  void  aa  to  them,  and,  it 
•o  void,  is  roid  in  toto.  But  tbia  court 
mnat  deal  with  tha  case  In  hand,  and  not 
with  imaginary  onea.  It  sufflcei,  therefore, 
SlOJto  'bold  that,  as  applied  to  cases  like 
the  prewnt,  tbe  statute  is  valid.  How  the 
state  ecnui  may  ai^ly  It  to  other  cases, 
triwtfaer  its  general  words  may  be  treated  as 
more  or  Icaa  restrained,  and  bow  far  parts  of 
it  may  be  auatained  if  others  tail,  are  mat- 
tera  upon  which  we  need  not  speculate  now. 
New  York  ex  rel.  Hatch  v.  Reardon,  204  U 
S.  1S2,  160,  SI  L.  ad.  416,  422,  27  Sup.  Ct. 
Kep.  188,  a  Ann.  Caa.  736;  Lee  v.  New  Jer- 
My,  207  U.  8.  67,  70.  62  L.  ed.  lOS,  107,  28 
Sup.  Ct  Hep.  22;  Boutbem  R.  Co.  t.  King, 
817  U.  B  624.  634,  64  L.  ed.  SOS,  871,  30 
Sap.  Ct  Hep.  694;  Collins  v.  Texas,  223 
V.  8.  288,  295,  S6  L.  ed.  430,  443,  32  Sup. 
Ct  Rep.  280;  SUndard  Stock  Food  Co.  t. 
Wright,  826  U.  S.  640,  660,  60  L.  ed  1197, 
1201,  38  Sup.  Ct.  Rep.  784. 
Ibe  judgment   is   accordingly  aiTlnned. 


W«i«ra  —  dntjr  of  water  compaar  to 
tarnlah  Hre  prolectlon  ^  breach  ^ 
action  b;  taxpayer. 

2.  An  action  ea  delicto  cannot  'le  main- 
tained against  a  water  company  by  a  tax- 
payer whose  property  baa  been  destroyed  by 
Are  in  consequence  of  the  company's  failure 
to  comply  with  its  contract  with  the  munici- 
pality to  furniBh  water  for  Sre  protection. 
[For  other  osea.  see  Waters.  III.  a;  Fartles, 

1.  a,  in  Digest  Sap.  a.  190a] 

[No.    10.] 


HOME  WATER  SUPPLY  COMPANY. 

(Baa  S.  C.  Reportar'a  ad.  220'23<.} 

Water*  —  ooutraet  tor   lire  protection 
—  breach  —  action  by  taipayar. 

1.  A  contract  by  a  city  with  a  water 
coropany  for  a  water  supply  will  not  sustain 
an  action  against  the  company  tor  a  breach 
of  its  eontraetnal  obligations  to  furnish  wa- 
ter  tor  flra   protection,  brought  by 
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;  Parties, 


NoTK. — As  to  liability  of  arater  company 
In  tort  tor  lose  to  ona  austalnins  no  con- 
tract relation  with  It,  because  of  Ita  fail- 
naa  to  comply  with  ita  contract  with  the 
■nnlcipallty— «ec  DotM  to  Mngge  v.  Tamps 
Watarworka  Co.  6  L.E.A,(N.S.)  1171,  and 
Hon*  T.  Preaqna  Tale  Water  Co.  21  L.Rj|. 
(N.8.)   1081. 


OK  WRIT  of  Certiorari  to  tbe  United 
States  Circuit  Court  of  Appeala  for  tha 
Fourth  Circuit  to  review  a  judgment  which 
affirmed  a  judgment  of  the  Circuit  Court 
for  the  District  of  South  Carolina,  sustain- 
ing a  demurrer  to  and  dismissing  tbe  com- 
plaint in  an  action  by  an  insurauca  com- 
pany to  recover  from  a  water  company  be- 
cause ot  its  failure  to  fumisb  water  for 
fire  protection.  Affirmed. 
See    same    case    below,    42    L.R.A.(N3.} 

1006,  99  C.  C.  A.  868,  174  Fed.  7«. 

Statement  by  Mr.  Juatica  Lamar! 

"Tbe  Spartan  Mills"  owned  a  number  of 
bouses  in  Spartanburg,  South  Carolina. 
They  were  damaged  by  fire  on  March  86, 

1007.  Tlie  Qerman  Alliance  Company, 
which  had  insured  the  buildings,  paid  $68,- 
000,  the  amount  ot  the  loss,  took  from 
the  mills  an  assignment  "of  all  elaima  and 
demands  against  any  person  arising  from 
or  oonnacted  with  the  loss  or  damage,"  and 
brought  suit,  in  tbe  United  States  court 
for  the  district  of  South  Carolina,  against 
the  Home  Water  Supply  Company,  on  the 
ground  that  the  fire  could  easily  have  been 
estingnisbed  and  the  damage  prevented  If 
the  water  company  had  complied  with  its 
contract  snd  duty  to  furnish  the  inhabitanta 
of  tbe  city  with  water  for  Are  protection. 

Tbe  complaint  alleged  that  on  February 
14,  1900,  the  city  council  adopted  an  ordi- 
nance, ratifying  a  contract,  previously  pre- 
pared, Iwtwcen  the  city  and  the  water 
company,  by  which  tbe  tatter  waa  empow- 
ered, for  a  term  of  thirty-three  years,  to 
lay  and  maintain  pipes  in  tbe  streets  and 
operate  waterworks  with  which  "to  supply 
tha  city  and  ita  inbabitauta  with  water 
aui  table  for  fire,  aanitary,  and  domes  Me 
{turposes."  The  city  sgreed  to  use  the 
hydrants  '(or  the  extinguishment  ot[9ia 
fires  and  sprinkling  purposes  only;  to  msj,e 
good  any  Injury  which  might  happen  to 
them  when  uaed  by  ita  flre  department;  to 
pay  rent  for  aaid  flre  protection,  for  the 
term  ot  tan  yMin,  tX  Vm  lat*  (A  %U)  \i«t 
'/au-  for  nik  hrAitiBt,  ib&  vkkuKV]  te 
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levy  A  tax  sufficient  to  pay  what  should  be- 
oome  due  under  the  contract. 

The  company  agreed  to  lay  at  least  6 
miles  of  pipe,  but  on  sixty  days'  notice 
from  the  city  would  lay  additional  pipes 
and  install  hydrants,  not  less  than  ten  to 
the  mile,  for  each  of  which  the  city  was  to 
pay  $40  per  year. 

The  company  agreed  to  keep  all  hydrants 
supplied  with  water  for  fire  protection,  and 
to  maintain  a  height  of  at  least  70  feet  of 
'  water  in  the  standpipe.  If  any  hydrant 
remained  out  of  order  for  more  than  twenty- 
four  hours,  after  notice,  the  company  was 
to  pay  the  city  $7  per  week  while  each  hy- 
drant was  unfit  for  use. 

It  was  further  alleged  that  in  1906  and 
1906  the  city  ordered  the  company  to  "put 
in  certain  hydrants  with  connecting  pipes," 
"which  order,  if  obeyed,  would  have  car- 
ried water  protection  to  within  about  200 
feet  of  the  building  which  first  caught  fire 
on  March  25,  1907,  instead  of  650  feet, 
which  was  the  distance  of  the  nearest  hy- 
drant to  the  said  fire  on  said  day;  that  in 
violation  of  its  duty  and  obligation  to  ade- 
quately protect  the  property  from  fire,  and 
in  defiance  of  the  order  of  council,  the  de- 
fendant failed  to  make  such  extensions,  and 
as  a  direct  result  there  was  no  plug  near 
enough  to  furnish  water  to  extinguish  said 
fire, — ^all  due  to  the  defendant's  culpable 
and  wilful  negligence  and  disregard  of  duty 
and  obligations  to  said  city  and  its  in- 
habitants." 

Other  breaches  were  charged,  in  laying 
4-inch  instead  of  6-inch  pipe;  in  neglecting 
to  install  the  electric  cut-off;  and  "in  fail- 
ing absolutely  to  furnish  water  with  which 
to  extinguish  such  fire  and  prevent  its 
spreading  to  other  houses." 

The  defendant  made  no  question  as  to 
22S]the  right  of  the  *  insurance  company  to 
maintain  the  action  if  the  Spartan  Mills 
could  have  done  so,  but  filed  a  general  demur- 
rer which  was  sustained  July  14,  1908.  That 
judgment  was  affirmed  November  4,  1909, 
by  the  circuit  court  of  appeals  (42  L.RJk. 
(N.S.)  1005,  99  C.  C.  A.  258,  174  Fed.  764), 
and  the  case  was  brought  here  by  writ  of 
certiorari. 

Mr.  Hartwell  Cabell  argued  the  cause, 
and,  with  Mr.  Stanyarne  Wilson,  filed  a 
brief  for  petitioner: 

As  to  the  bondholders,  the  decision  in  the 
supreme  court  of  North  Carolina  in  Fisher 
V.  Greensboro  Water  Supply  Co.  128  N.  C. 
375,  38  S.  E.  912,  created  no  estoppel,  and 
therefor*  the  question  whether  the  facts 
relied  upon  by  Fisher  as  a  cause  of  action 
were  aneh  mm  AstJsfied  the  definition  of  the 
/<y»/  Urm  "tort,"  mm  U  is  UMe4  in  tbf  fUt- 


ute,  so  as  to  entitle  him  to  a  preference, 
was  open  for  decision  by  the  Federal  courts. 

Brooks  V.  Burlington  ft  S.  W.  R.  Co.  101 
U.  S.  443,  25  L.  ed.  1057 ;  Hassall  v.  Wilcox, 
130  U.  S.  493,  32  L.  ed.  1001,  9  Sup.  Ct.  Rep. 
590. 

If  this  contention  be  correct^  it  would 
follow  that  the  conclusion  reached  both  bj 
the  United  States  circuit  court  and  by  this 
court,  that  the  facts  found  by  the  jury  in 
Fisher  v.  Qreensboro  Water  Supply  Co. 
were  sufficient  to  sustain  a  judgment  for  a 
tort,  was  germane  to  the  issues,  and  thai 
the  case  involved  the  decision  of  a  question 
which  had  to  be  decided  by  the  Federal 
courts  in  the  affirmative  in  order  to  allow 
the  judgment  lien  of  Fisher  a  preferenot 
over  the  mortgage  liens. 

Mugge  V.  Tampa  Waterworks  Co.  52  Pla, 
371,  6  L.RJL(N.S.)  1171,  120  Am.  St.  Rep. 
207,  42  So.  81;  Ancrum  t.  Camden  Water, 
Light  k  Ice  Co.  82  S.  C.  284,  21  LJLA. 
(N.S.)  1029,  64  S.  E.  151;  Knuth  t.  ButU 
Electric  R.  Ca  148  Fed.  73. 

The  previous  cases  in  North  Carolina  al- 
lowing recoveries  against  private  water  com« 
panies  under  similar  circumstances  (Qorrell 
V.  Greensboro  Water  Supply  Co.  124  N.  C. 
328,  46  L.RA.  513,  70  Am.  St.  Rep.  598, 
32  S.  E.  720;  Jones  v.  Durham  Water  Co. 
135  N.  C.  553,  47  S.  E.  615)  proceeded  upon 
the  theory  of  the  right  of  the  party  ag- 
grieved to  recover  in  an  action  upon  the  eon- 
tract  with  the  municipality,  holding  tnai 
the  contract  had  been  entered  into  for  the 
benefit  of  the  inhabitants,  and  that  there- 
fore they  were  entitled  to  maintain  an  action 
thereon.  There  was  therefore  no  "rule  of 
property"  in  North  Carolina  arising  out 
of  numerous  adjudications  upon  the  con- 
struction of  N.  C.  Code,  8  1255,  which  Fed- 
eral courts  would  feel  inclined  to  follow. 

Moreover,  in  Fisher  v.  Greensboro  Water 
Supply  Co.  128  N.  C.  375,  38  S.  E.  912,  tht 
supreme  court  of  North  Carolina  did  not  un- 
dertake to  construe  or  apply  8  1255.  As  to 
Fisher's  rights  under  that  law,  they  refused 
to  commit  themselves,  the  bondholders  not 
being  before  them,  and  that  question  not 
being  raised  by  the  record.  They  contented 
themselves  by  declaring  that  the  facts  found 
constituted  a  tortious  injury,  as  that  term 
is  to  be  understood  at  conunon  law. 

But,  even  had  they  undertaken  to  con- 
strue the  statute,  this  court  could  not  hava 
been  bound  by  such  construction  in  a  eaaa 
involving  the  rights  of  parties  against  whom 
there  was  no  estoppel  of  record. 

Swift  V.  Tyson,  16  Pet.  1,  10  L.  ed.  866; 
Baltimore  &  O.  R.  Co.  v.  Baugh,  149  U.  8. 
368,  37  L.  ed.  772,  13  Sup.  Ct.  Rep.  914; 
Venice  v.  Murdock,  92  U.  S.  494,  501,  2S 
L.  ed.  583,  585 :  Pleasant  Twp.  v.  iEtna  L. 
Tns,  Co,  138  U.  S,  67.  34  L.  ed.  864, 11  Sup. 
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Ot  Rep.  315;  Burgess  v.  Seligman,  107  U. 
a  20,  84,  27  L.  ed.  359,  365,  2  Sup.  Ct. 
Rep.  10. 

Tba  English  eourts  from  early  times  have 
held  that  when  an  individual  or  a  priTate 
oorporation,  for  valuable  oonsideration,  has 
contFacted  to  render  services  of  a  public  na- 
ture, sueh  individual  or  corporation  by  oper- 
ation of  law  becomes  charged  with  a  duty 
to  the  public,  and  may  be  held  liable  for  the 
n^igent  discharge  of  that  duty  to  any 
member  of  the  publio  who  may  be  injured 
therdiy. 

Lyme  B^gis  v.  Henley,  8  Bam.  k  Ad.  77 ;  5 
Bing.  91;  Payne  v.  Partridge,  1  Shower, 
K.  B.  255;  Lynn  v.  Turner,  Cowp.  pt.  1,  p. 
86;  Mersey  Docks  v.  Oibbs,  11  H.  K  Gas. 
686,  85  L.  J.  Bzch.  N.  8.  225,  L.  R.  1  H.  L. 
98,  12  Jur.  N.  S.  571,  14  L.  T.  N.  S.  677,  14 
Week.  Rep.  872. 

The  same  doctrine  has  received  general 
recognition  in  the  courts  of  this  country. 
Ihe  liability  of  railroad  companies,  electric 
light  and  gas  companies,  and  other  and  sim- 
ilar quasi  public  corporations,  for  their 
negligence,  irrespective  of  contract,  is  too 
well  settled  to  require  citation  of  author- 
ities, liany  other  callings  of  a  public 
nature  have  been  held  to  be  within  the  same 
rule  of  responsibility. 

Robinson  v.  Chamberlain,  34  N.  Y.  389, 
90  Am.  Deo.  718;  Fulton  F.  Ins.  Co.  v. 
Baldwin,  87  K.  Y.  648;  Little  v.  Banks,  85 
N.  T.  258;  Lampert  v.  Laclede  Gaslight  Co. 
14  Mo.  App.  876;  Appleby  v.  State,  45  N. 
J.  L.  161. 

The  right  of  a  private  citizen  to  recover 
as  for  a  tort  against  a  water  company  whose 
failure  to  funiish  adequate  water  for  fire 
protection  has  caused  damage  has  been  sus- 
tained in  a  number  of  cases. 

Paducah  Lumber  Co.  v.  Paducah  Water 
Supply  Co.  89  Ky.  340,  7  L.R.A.  77,  25  Am. 
St.  Rep.  536,  12  S.  W.  554,  13  S.  W.  249; 
GriiBn  v.  Goldshoro  Water  Oo.  122  N.  C. 
206,  41  URA.  240,  30  S.  E.  319;  Usher  v. 
Greensboro  Water  Supply  Co.  128  N.  0. 
875,  88  a  B.  912;  Mugge  v.  Tampa  Water- 
works Oo.  52  Fla.  871,  6  L.RJ^.(NJ3.)  1171, 
120  Am.  St  Rep.  207,  42  So.  81. 

II  it  well  known  that  when  a  company  un- 
dertakes to  supply  a  town  with  water,  the 
ordlBaiy  methods  to  obtain  water  to  extin- 
guish fires  are  abandoned  by  the  people;  and 
nnder  wuA  eirenmstances  it  would  be  gross 
BigUgeiiee  ta  the  company  to  permit  the 
aupp^  ol  water  to  be  intermitted  or  dimin- 
ishsd  to  aaj  eonsiderable  extent,  and  thus 
Mili^gei  11m  property  within  the  town. 

Btals^  Ofansted,  Proeecutor,  v.  Morris 
AqnediiBt  46  N.  J.  L.  495. 

The  assumption  that  water  for  fire  pur- 
poses is  furnished  to  the  city,  and  not  to  its 
laliaUtaati^  and  ihsi  thenton  tb§  eompany 


is  not  engaged  in  a  public  service,  is  un- 
tenable. 

Planters'  Oil  Mill  v.  Monroe  Waterworks 
A  Light  Co.  52  La.  Ann.  1250,  27  So.  684; 
Ferris  v.  Carson  Water  Co.  16  Nev.  44,  40. 
Am.  Rep.  485;  Bonaparte  v.  Camden  A  A. 
R.  Co.  Baldw.  223,  Fed.  Cas.  No.  1,617; 
Kiernan  v.  Metropolitan  Constr.  Co.  170 
Mass.  378,  49  N.  E.  648;  Washington  v. 
Washington  Water  Co.  70  N.  J.  Eq.  254,  62 
Atl.  390;  Public  Service  Corp.  v.  American 
Lighting  Co.  67  N.  J.  Eq.  122,  57  AtL  482. 

Some  courts  have  held  that  in  furnishing 
a  supply  of  water  for  fire  purposes,  the 
water  company  is  acting  as  a  governmental 
agency, — a  delegate  of  the  municipality;  and 
since  the  city  cannot  be  held  liable  for  fail- 
ure to  supply  water  for  such  purposes,  even 
when  it  lias  undertaken  to  do  so,  neither 
can  a  water  company  be  held  liable. 

Britton  v.  Green  Bay  A  Ft  H.  Waterworks 
Co.  81  Wis.  48,  29  Am.  Si.  Rep.  856,  51  N. 
W.  84;  Nichol  v.  Huntington  Water  Co.  53 
W.  Va.  348,  44  S.  E.  290;  Akron  Waterworks 
Co.  V.  Brownless,  10  Ohio  C.  C.  620,  5  Ohio 
C.  D.  1. 

The  conclusion  reached  in  these  cases  is 
due  to  a  confusion  of  ideas  which  should 
have  been  kept  quite  distinct.  When  govern- 
mental functions  are  delegated  to  a  munici- 
pality, the  inmi  unity  of  the  sovereign  from 
suits  by  its  subjects  accompanies  their  exer- 
cise by  the  municipality.  The  individual 
property  owner  is  without  a  remedy  against 
the  city,  simply  because  the  city,  in  provid- 
ing file  protection,  exercises  the  sovereign 
power  of  the  state,  and  hence  cannot  he  sued. 
As  the  court  of  appeals  of  New  York  said  in 
Springfield  F.  A  M.  Ins.  Co.  v.  Keeseville, 
148  N.  Y.  46,  80  hJELA.  660,  51  Am.  St.  Rep. 
667,  42  N.  E.  405,  if  the  defendant  (the 
municipality)  assumes  a  governmental  func- 
tion, then  it  comes  under  the  sanction  of 
the  rule  which  exempts  governments  from 
suits  by  citisens. 

But  it  is  a  non  seqiUtwr  to  say  that  be- 
cause a  municipality  is  not  liable  to  individ- 
uals, a  private  water  company  which  under- 
takes to  perform  the  same  acts  is  also  not 
liable.  When  a  municipal  corporation  does 
these  acts  it  is  a  discretionary  agent  of  the 
state,  performing  a  function  of  sovereignty, 
and  simply  cannot  be  sued;  while  the  water 
company  does  not  represent  the  state,  and 
enjoys  no  such  exemption. 

People  ex  rel.  Mills  Waterworks  Co.  v. 
Forrest,  97  N.  Y.  97. 

To  hold,  as  the  cases  cited  above  do  hold, 
that  the  exemption  of  the  municipality  from 
suit  by  individuals  is  due  to  the  public  and 
general  character  of  the  beneficiary,  and 
that  therefore  the  water  company,  which 
serves  the  same  puTpoae,  \a  sAm^  cxsm:^!^  \% 
to  •verlodk  the  very  baaVi  ^  vraxLVX^  uox 
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lUbilitj.  The  queBtion  i«  not  one  of  bene 
ficiBT'iea  at  all,  but  of  a  tecbnical  exetnptiot 
from  luit,  granted  on  grouodi  of  publii 
policy  to  cities  and  other  municipal  corpo 
rations,  but  denied  to  private  corporationa 
Mr.  I.  A.  Phlfer  argued  the  cause,  and 
with  Uesari.  Ralph  K.  Carson  and  Thonai 
Ruffin,  filed  a  brief  for  respondent: 

A  water  compnnj  i*  not  liable  in  tort  foi 
lo*t  to  one  sustaining  no  contract  relatior 
with  it,  bj  its  failure  to  comply  with  it) 
contract  with  the  tnunicipalit;. 

Note  to  Mugge  v.  Tampa  Waterworks  Co 
S  L.&.A.(N.S.]  1171;  3  Michigan  L.  Bev 
601-E07. 

The  complaint  does  not  allege  the  exii' 
tence  of  an  ordinance  in  effect  in  the  city  ol 
Spartanburg  under  which  the  water  rotU' 
pany  was  acting,  which  provided  that  the 
water  company  should  be  responsible  for  any 
or  all  damage  sustained  by  the  city  or  any 
individual  from  the  negligence  of  the  com- 
pauy  in  cither  the  construction  or  operation 
of  the  plant;  whereas,  the  existence  of  such 
an  ordinance  did  appear  in  the  opinion  in 
the  Fisher  Case,  and  while  the  existence  ol 
this  ordinance  was  not  stressed  in  the  Su- 
pretne  Court  of  the  United  States,  such 
fact  could  well  have  formed  the  basis  of  the 
judgment  when  it  was  first  rendered  in  the 
North  Carolina  court 

And  while  it  was  a  rule  of  law  in  North 
Carolina  when  judgment  was  rendered,  that 
the  taipaying  property  owner  was  the  real 
parly  in  interest  to  a  contract  by  a  munici- 
pality which  acted  as  ita  agent  with  a  water 
company  for  a  supply  for  fire  purposes  (Qor- 
rcll  V.  Greensboro  Water  Supply  Co.  124  N. 
C.  328,  46  L.R.A.  fil3,  70  Am.  St.  Rep.  698, 
32  S.  E.  720),  no  such  rule  of  law  prevails 
in  South  Carolina  (Black  v.  Columbia,  10 
S.  C.  412,  45  Am.  Rep.  786;  Ancrum  v.  Cam- 
den Water,  Light  t  Ice  Co.  82  S.  C.  284,  21 
L.R-A.(N.S.)  1029,64  8.  E.  161). 

The  courts  of  the  United  SUtea  have  al- 
ways looked  askance  at  anyone  who  has 
attempted  to  treat  the  municipality  aa  his 
agent,  or  as  being  directly  anawerable  to 
him  in  the  conduct  of  its  aJaira,  and  have 
stated  in  substance  that  "no  citiEcn  can  be 
heard  to  contend  that  the  laws  and  ordi- 
nances under  which  a  municipal  water  sup- 
ply has  been  created  and  regulated  are  in- 
valid because  fats  individual  and  personal 
viewa  have  not  been  formally  obtained  and 
considered." 

Parsons  v.  District  of  Columbia,  170  U. 
8.  4S,  48  L.  ed.  943,  18  Sup.  Ct.  Rep.  621. 
This  court  haa  eipresBly  Bt«ted,  in  the 
ease  at  St.  Tammany  Waterworks  Co.  v. 
New  Orleans  Waterworks  Co.  120  U.  S.  09, 
30I^  ed.  56B,  7  Sup.  Ct.  Rep.  405,  in  apeak- 
/j^  of  wboae  province  it  w««  to  determine 


whether  or  not  the  pnblic  health  wonld  be 
better  protected  or  the  public  comfort  cub- 
served  in  the  matter  of  furniahing  water, 
that  "these  are  matters  which  neither  the 
appellant  nor  individual  citizens  may  de- 
termine for  the  conatituted  authorities." 

This  court  has  no  dispositioii  or  tendency 
to  engraft  new,  strange,  and  radical  prin- 
ciples on  the  body  of  our  well -established 
taw,  under  the  false  guise  of  progress  to 
meet  the  spirit  of  the  age.  Principles  which 
reason  has  established  and  long  experience 
haa  sanctioned  are  very  apt  to  be  the  beat 
that  legialative  and  judicial  wisdom  can 
devise,  and  the  safest  criterion  of  judicial 

Britton  v.  Qreen  Bay  ft  Ft.  H.  Water- 
works Co.  81  Wis.  48,  80  Am.  St.  Rep.  868, 
SI  H.  W.  84. 

Mr.  Justice  Lamar,  after  making  the 
foregoing  statement  of  facta,  delivered  the 

opinion  of  the  court: 

In  Ancrum  v.  Camden  Water,  Light,  h 
Ice  Co.  82  B.  C.  2S4,  21  L.R.A.(N.8.)  102S, 
64  S.  E.  161,  the  supreme  court  of  South 
Carolina,  construing  a  contract  much  like 
the  one  here  involved,  held  that  a  taxpayer 
could  not  maintain  an  action  against  a 
water  company  for  damage  due  to  ite  fail- 
ure to  furnish  water  as  required  by  such 
an  agreement  with  the  city.  The  plaintiff, 
however,  contends  that  although  the  pres- 
ent suit  is  for  damage  to  property  located 
in  South  Carolina,  that  decision  is  not  of 
controlling  authority,  because  it  WM  ren- 
dered two  years  after  this  action  waa  be- 
gun. Relying  on  Burgess  v,  Seli^cman,  107 
U.  S.  20,  27  L.  ed.  359,  2  Sup.  Ct.  Rep.  10,  It 
insists  that  when  the  contract  was  made, 
February,  1900,  there  was  no  settled  state 
law  on  the  subject,  and  therefore  the  Fed- 
eral courts  must  decide  for  themselves,  aa 
matter  of  general  law,  the  much  controvert- 
ed question  as  to  a  water  company's  liabili- 
ty to  a  taxpayer  for  failure  to  turaisb  flre 
protection,  according  to  the  terms  of  ita 
contract  with  the  city. 
.The  courts  have  almost  uniformly  held 
that  municipalitiea  are  not  bound  to  fumiali 
water  for  fire  protection.  Such  waa  the 
unquestioned  rule  when  they  relied,  aa  some 
still  do,  on  wells  and  ciatema  aa  a  source 
of  supply;  nor  was  there  any  increase  of 
liability  with  the  gradual  Increase  of  facili- 
ties; though,  with  the  introduction  of  reaer- 
voin,  stand  pi  pes,  pumping  stations,  and 
iteam  engines,  cities  were  frequently  med 
for  damages  resulting  from  an  inadequate 
supply  or  insuRicient  pressure.  But  tlia 
city  was  under  no  legal  obligation  to  tarnish 
the  water;  and  if  it  voluntarily  andert4Mk 
to  do  more  than  the  law  required,  it  did 
not  thereby  subject  itself  t«  a  sew  or  great- 
US  IT.  B. 
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liability.  It  acted  in  a  governmental 
2S8]capacity,  and  was  *no  more  responsible 
for  failure  in  that  respect  tlian  it  would 
have  been  for  failure  to  furnish  adequate 
police  protection. 

If  the  common  law  did  not  impose  such 
duty  upon  a  public  corporation,  neither  did 
it  require  private  companies  to  furnish  fire 
protection  to  property  reached  by  their 
pipes.  And  there  could,  uf  course,  be  no 
liability  for  the  breach  of  a  common-law, 
statutory,  or  charter  duty  which  did  not 
exist.  It  is  argued,  however,  that  even  if, 
in  the  first  instance,  the  law  did  not  oblige 
the  company  to  furnish  property  owners 
with  water,  such  a  duty  arose  out  of  the 
public  service  upon  which  the  defendant 
entered.  But  if,  where  it  did  not  other- 
wise exist,  a  public  duty  could  arise  out 
of  a  private  bargain,  liability  would  be 
based  on  the  failure  to  do  or  to  furnish 
what  was  reasonably  necessary  to  discharge 
the  duty  imposed.  The  complaint  proceeds 
on  no  such  theory.  It  makes  no  allegation 
that  the  defendant  failed  to  furnish  a  plant 
of  reasonable  capacity,  or  neglected  to  ex- 
tend the  pipes  where  they  were  reasonably 
requited.  Nor  is  it  charged  that  what  the 
company  actually  did  was  harmful  in  itself 
or  likely  to  cause  injury  to  others,  so  as 
to  bring  the  case  within  the  principle  ap- 
plicable to  the  sale  of  unwholesome  pro- 
visions, or  misbranded  poisons,  which,  in 
their  intended  use,  would  be  injurious  to 
purchasers  from  the  original  vendee.  So 
that,  notwithstanding  numerous  charges  of 
culpable,  wanton,  and  malicious  neglect  of 
du^,  this  suit— whether  regarded  as  e0 
eantractu  or  ex  delicto — is  for  breach  of 
the  provisions  of  the  contract  of  February 
14,  l&OO,  which  must,  therefore,  be  the 
measure  of  plaintiff's  right  and  of  the  de- 
fendant's liability. 

Whether  a  right  of  action  arises  out  of 
such  a  contract,  in  favor  of  a  taxpayer,  is 
a  matter  about  which  there  has  b^n  much 
discussion  and  some  conflict  in  decisions. 
Although  for  nearly  a  century  it  has  been 
eommon  for  private  corporations  to  supply 
99 9] cities  with  water  under  this  *sort  of 
agreement,  we  find  no  record  of  a  suit  like 
this  prior  to  1878,  when  the  supreme  court 
of  Connecticut,  in  a  brief  decision  (Nicker- 
son  y.  Bridgeport  Hydraulic  Co.  46  Conn.  24, 
33  Am.  Rep.  1),  held  that  the  property 
owner  was  a  stranger  to  the  agreement  with 
the  municipality,  and  therefore  could  not 
maintain  an  action  against  the  company 
for  a  breach  of  its  contract  with  the  city. 
Since  that  time  similar  suits,  some  in  tort 
and  some  for  a  breach  of  the  contract,  have 
been  brought  in  many  other  states.  In 
▼iefw  of  the  importance  of  the  question,  the  . 
•ibjeet  has  been  extunined  and  reexamined.  I 
Bf  JU  ed. 


the  contract  subjected  to  the  most  critical 
analysis,  and  many  elaborate  opinions  have 
been  rendered.  They  are  cited  in  3  Dill. 
Mun.  Corp.  §  1340,  and  in  the  Ancrum  Case, 
supra. 

From  them  it  appears  that  the  majority 
of  American  courts  hold  that  the  taxpayer 
has  no  direct  interest  in  such  agreements, 
and  therefore  cannot  sue  ea  conimoiu. 
Neither  can  he  sue  in  tort,  because,  in  the 
absence  of  a  contract  obligation  to  him,  the 
water  company  owes  him  no  duty  for  the 
breach  of  which  he  can  maintain  an  action 
ex  delicto.  A  different  conclusion  is  reached 
by  the  supreme  courts  of  three  states,  in 
cases  cited  and  discussed  in  Mugge  v.  Tam- 
pa Waterworks  Co.  52  Fla.  371,  6  L.R.A. 
{N.S.)  1171,  120  Am.  St.  Rep.  207,  42  So. 
81.  They  hold  that  such  a  contract  is  for 
the  benefit  of  taxpayers,  who  may  sue  either 
for  its  breach,  or  for  a  violation  of  the 
public  duty  which  was  thereby  assumed. 

The  plaintiff  presses  these  decisions  to 
their  logical  conclusion  and  sues  not  for 
negligence  in  operating  the  plant,  but  for 
breach  of  the  contract  of  construction.  The 
complaint  charges  that  as  a  direct  conse- 
quence of  the  refusal  to  lay  the  pipes,  as 
provided  by  the  contract,  there  was  no 
plug  near  enough  to  extinguish  the  fire. 
The  other  allegations  as  to  putting  in  4-inch 
instead  of  6-inch  pipe,  and  failing  to  install 
the  electric  cut-off,  are  immaterial,  except 
on  the  theory  that  if  the  property  owner  was 
indeed  a  beneficiary,  it,  after  acceptance, 
would  be  entitled  *to  all  the  rights  of [2 80 
the  original  promisee,  and  if  not  otherwise 
injured,  might  at  least  recover  nominal  dam- 
ages for  any  breach.  By  the  same  reasoning 
it,  with  the  other  members  of  the  class,  might 
release  the  company  from  liability  already 
incurred,  or  even  discharge  it  altogether 
from  the  duty  of  carrying  out  the  agree- 
ment in  the  future.  If  this  did  not  entirely 
substitute  the  taxpayer  for  the  municipali- 
ty, it  would  at  least  subject  the  promisor  to 
liability  to  many,  where  it  only  had  con- 
tracted with  one.  Dow  v.  Clark,  7  Gray, 
201. 

In  many  jurisdictions  a  third  person  may 
now  sue  for  the  breach  of  a  contract  made 
for  his  benefit.  The  rule  as  to  when  this 
can  be  done  varies  in  the  different  states. 
In  some  he  must  be  the  sole  beneficiary.  In 
others  it  must  appear  that  one  of  the 
parties  owed  him  a  debt  or  duty,  creating 
the  privity  necessary  to  enable  him  to  hold 
the  promisor  liable  Others  make  further 
conditions.  But  even  where  the  right  is 
mobt  liberally  granted,  it  is  recognized  as 
an  exception  to  the  general  principle,  which 
proceeds  on  the  legal  and  natural  preaum^ 
tion  that  a  contract  \a  onVy  \iil«n^<^  lot 
the  benefit  of  those  who  mtA«  \V   'B^lox^  % 
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str(.iiger  can  avAil  himielf  of  the  excei 
tioiiAl  privilege  of  auing  for  •  breach  of  a 
ograeuient  to  which  be  is  not  ■  pArtj,  h 
must,  mt  least,  ihov  that  it  waa  intODde 
for  hia  direct  benefit.  For,  U  said  by  thl 
court,  speaking  of  the  right  of  IxtndhoIdeT 
to  sue  a  third  par^  who  had  made  ai 
agreement  with  the  obligor  to  disohaig 
the  bonds,  tbey  "majr  have  had  an  Indirec 
intcKSt  in  the  pertormanoe  of  the  nndei 
takings  .  .  .  but  that  is  a  very  dit 
lerent  thing  from  the  privity  necessary  t 
cnaUe  tliem  to  enforce  the  contract  by  suit 
la  their  own  names."  Second  Nat.  Bank  « 
Grand  Lodge,  F.  A  A.  M.  98  U.  8..  124 
26  L.  ed.  76.  Cf.  Hendrick  v.  Lindsay,  9: 
U.  8.  149,  23  L.  ed.  857;  National  Sav 
Bank  V.  Ward,  100  U.  S.  202,  £05,  25  I 
•d.  S23,  S26. 

Here  the  elly  was  under  no  obligation  fa 
furnish  the  manufacturing  company  wltl 
981]flr«  protection,  and  this  'agreemen 
was  not  made  to  pay  a  debt  or  discharge  i 
duty  to  the  Spartan  Mills,  but,  like  othe; 
municipal  contracts,  vaa  made  by  Spartan 
hnrg  in  ita  corporate  capacity,  for  its  corpo 
rate  advantage,  and  for  the  benefit  of  the  in 
habitants  collectively.  The  interest  whiel 
each  taxpayer  had  therein  was  Indirect,— 
that  incidental  benefit  only  which  every  eiti 
sen  has  In  the  performance  of  every  othei 
contract  made  by  and  with  the  governmeni 
under  which  he  lives,  but  for  the  breact 
of  which  he  has  no  private  right  of  action 
Ha  la  interested  in  the  faithful  perform 
anee  of  contracts  of  service  by  policemen, 
firemen,  and  mail  contractors,  as  well  ai 
in  holding  to  their  warranties  this  vendon 
of  Ore  engines.  All  of  theae  employees, 
eontractors,  or  vendors  are  paid  out  of  tax- 
es. But  for  the  breaches  of  their  contracti 
the  eitiien  cannot  aue,  though  be  euffei 
loss  because  the  carrier  delayed  in  hauling 
the  mail,  or  the  policeman  failed  to  walk 
hia  beat^  or  the  fireman  delayed  In  respond- 
ing to  an  alarm,  or  the  engine  proved  de- 
fective, resulting  in  bis  building  being  de- 
stroyed by  fire.  1  Beven,  Neg.  3d  ed.  305; 
Pollock,  Torts,  8th  ed.  434,  647 1  Davis  v. 
Clinton  Waterworks  Co.  S4  Iowa,  SI,  37 
Am.  B«p.  185,  B  N.  W.  120. 

Each  of  these  promisors  of  the  city,  like 
the  water  company  here,  would  be  liable 
for  any  tort  done  by  him  to  their  peisona. 
But  for  acta  of  omiaaion  and  breachea  of 
contract,  he  would  be  responsible  to  the 
nnnldpali^  alone.  To  hold  to  the  con- 
trai;  would  unduly  extend  contract  lla- 
bUi^,  would  introduce  new  parties  with 
MW  rlghta,  and  would  subject  those  con- 
tnMng  with  municipalities  to  suits  by  a 
mmltitada  o/  peraota  fat  damages  wbleb 
^ww*  mad.  la  Ue  jwtiira  of  Ulngi,  ooold 
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not  have  been,  < 
ties. 

The  result  b  that  plaistUT  oaBBot  mida- 
tain  thia  action,  and  though  based  ^n 
the  general  principle  that  the  partlM  to  s 
contract  ara  thoae  who  u«  asUtled  to  fto 
rights,  *is  in  accordance  with  tha  paT-[ISS 
tloular  Intent  of  tboM  who  mada  t£ia  mw 

If  the  company  had,  indaad,  made  k  tsU 
contract  for  the  benefit  of  a  third  pafM^ 
the  amount  of  the  damagea  for  wUek  II 
might  be  liable  would  be  immaterial.  Ti^ 
where  there  is  no  aueh  expreaa  agreaBM^ 
and  liability  to  a  taxpayer  la  Mogfct  to  fea 
raised  by  implication,  it  ia  proper  to  tat 
the  correctness  of  the  propoaed  vsmXnm 
tion  by  aotiag  the  results  to  whleh  It  wvali 
lead.  The  contract  was  made  In  Fabruij, 
1900.  By  its  terms  the  city  was,  dnri^  » 
period  of  ten  years,  to  pay  $40  par  taamm 
for  each  hydrant.  During  that  Una  tta 
proper^  subject  to  damage  by  fire  ml^ 
double  or  quadruple  in  value.  Tha  fafloi* 
to  provide  that  Uie  water  rant  of  940  pat 
hydrant  should  rise  or  fall  with  the  1) 
or  decrease  in  aneh  valaw 
liability  for  damage  to  that  I  ,  . 
not  in  the  contemplation  of  the  parttaa,  aad 
that  no  payment  therefor  waa  inetuded  la 
the  price  for  each  hydrant  Otberwlaa  tha 
imount  of  payment  wonld  nataumlly  taafa 
varied  with  the  risk  aasnmfrrl, 

In  some  states  it  Is  held  that,  in  Ot 
sbsence  of  a  statute,  a  el^  eaa  nafthar 
lirectly  nor  indirectly  make  a  eontraet  witk 
I  water  company  that  the  latter  should  pa^ 
private  indivlduala  for  fire  damage,  ataaa 
that  would  involve  the  use  of  pubiie  nuMf 
bo  secure  a  prlvata  benefit  to  the  ownar  at 
private  property.  Hone  v.  Presqne  lala 
iVater  Co.  104  He.  ei7,  21  LJLA.fNA) 
1021,  71  Atl.  7S9.  In  the  Ancrum  OaN, 
lupra,  the  South  Carolina  court  held  that 
;he  amount  paid  per  hydrant  waa  so  to- 
lignifieant  by  compariaoa  with  tha  aims 
noua  risk  involved,  as  clearly  to  ladieato 
;hat  neither  the  eify  nor  the  water  eompanj 
ntended  that  the  latter  should  be  Uabla 
a  the  taxpayer  for  a  breach  of  tba  aooa- 
lany's  contract  with  the  city. 

This  eonclusfon  deprives  the  propeilj 
iwner  of  no  right,  for  if  the  el^  had  owaed 
he  works,  and  had  been  guilty  of  the  aama 
Lcts  as  are  charged  against  the  watar 'eoa- 
lany  'here,  no  suit  could  have  baeii[ISS 
oaintained  against  the  mnnielpallty.  Thatra 
ras  no  creation  of  a  right  to  fire  protaattaa 
f,  instead  of  doing  so  Itself,  tha  elty  adB- 
racted  with  a  private  company  to  fniBldl 
vater.  It  bought  the  dtlsen  no  new  ri^  a< 
j:tIon,  and  did  not  bargain  to  seeura  for  Ub 
in  indemnity  against  loas  by  fira,  bat  Ml 
uim  to  prataet  hlmaelf  agalBSt  that  -baMiil 


mi.                          nrs  Y  DIAZ  T.  BANCBXZ.  m,  tu 

bj  lutmBM^  P*ji'>8  tl>s  pTcmium  direct  U  iwna  on  the  hekrlng  in  thb  court.    Naltber 

as  tasuruieo  eompAny  iiutead  of  indlrectlf;  did  the  Fiiher  Case  ovemiU  the  principle 

tluron^  taxktioB.     When,   in  purauBnce  ol  uinonnoed  in   Second. Nat.  Bank  t,  Qrand 

meh  precaution,  the  SparUn  Mills  luiured  Lodge,  F.  k  A,  M.  98  U.  S.  124,  ZS  L.  ed. 

tba  hoOM*,  and  the  plaintlfT  later  aettled  TS,  that  a  third  pereon  cannot  ine  for  tb« 

the  fin  loea,  ther«  waa  no  right  of  action  breach  of  a  contract  to  which  be  ia  a  atran- 

In    f>Tor    of   the   manufacturing   eompanj  ger  onleaa  ha  ia  in  privity  with  the  partiea 

agdbat   the   water   company   to    which   the  and  ia  therein  given  a  direct  intereat.    The 

liMnmiic*  company  could  be  aubrogated.  judgment  of  the  Circuit  Court  of  Appeala 

Tba   plaintiff  urgea   that,   whatever   th«  ia  affirmed. 

rale   elaawhere,    it   ia   entitled   to   recovet  ^_^_^ 
Oder  the  deciaion  in  Guardian  Trust  t  D. 

Co.  V.  Fiaher,  200  U.  8.  67,  60  L.  ed.  867,  CONCEPCION  VEVE  Y  DIAZ,  Joa«  Baa- 

ta  Bsp.  CL  Rep.  18B.    But  the  facta  tlier*  trano  Belayal,  Her  HuaUnd,  et  *1,  Plfh. 

dUTer  frem  thoae  in  thia  record.    There  tfaa  In  Err., 

watar  mmpanj  had  an  exeluaive  right  tc  t. 

oaa  the  atreeta  in  the  city  of  QrMnahoro,  jQgfi  AVALO  SANCHEZ, 
vnder   an   ordinance   which,   among   othei 

ihlnga,  proifided  that  "aaid  water  compan;  (ge,  g.  c  Reporter'a  ed.  234-242.) 
alwll   he   ivaponaible   (Or   all   damage   aua- 

tainad  by  the  city,  or  any  individnal  or  in-  Bonndnriea  —  oalU  for  qnnnUtj  —  lo- 

diridnala,   for  any   injury   auatal&ed  from  ?*"''•  **'"■          .                  ,  , 

In  the  eonatruction   or  operation  of  their  ^IM,  deacribed  i^tinuoua  aiterior  bound- 

plant*    W.    Buildings  were  destroyed  aa  a  sriea  cannot  prevail  in  an  action  of  eieet- 

result  of  the  negligent  failure  of  the  com-  ment  for   a  tract   embraced   within   those 

pany  to  fumiah  aulBcIent  water  while  op-  bouudarlea,  but  alleged  not  to  be  covered  by 

arating  its  plant.   The  owner  brought  suit  the  mortgage,  brought  by  him  against  the 

against  tha  water   company   in  the   courts  mortgagee,  who  waa  alao  the  purchaaer  at 

of  North  Caifllina,  where  it  had  prevlouely  f*"  '^r«i?"^  •■"?■  f  ^  *"?'?.*''  *^ 

h^-    ut»i^    ti..*   .„„i.    .^t„^.    -«,.ij    *1  mapplieability  to  Porto  Rico  of  the  rule 

bean   aettkd   that   auch    «tion«    could   be  that  ealU  fof  quantity  must  yield  to  the 

maintained.    He  recovered  a  Judgment  "for  „„„  ^erUin  a£d  locative  llaea  of  tha  ad- 

tbe  tortious  injury  and  damage  done  to  the  joining  owners. 

pUintifr  by  the   negligence   of  the  defend-  [For  otber  caaea,   see   Baandartea,    IV.   d,  la 

ant"     IW  N.  C.  37B,   SB   8.  E.  818,   116  °"^  ■°P-  "•  !»<«-] 

lU.  187.     Execution   Issued,  but  no   levy  ^"•"f^uT^  ^'^  *"  '*"'  *"*""»  " 

•oidd  be  made,  because  the  property  of  the  g.'^'lnortgagor  cannot  prove  by  parol 

water   company   waa    In    poiaeaaion    of    a  ;„  „  ^^tion  of  ejectment  brought  by  him 


KCAiTer,  appointed  in  forecloaure  proceedlngi    againat  the  mortgagee  who  waa  also  tiie 
SS4]pending  in  the  United  Statea  'conrt.    purchaser  at  tha  roreeloenre  sale,  that  a  * 
Tha   plaintiff   intervened  thareiu,   claiming    In  the  center  of  a  single  body  of  land  e 


that  be  waa  entitled  to  be  paid  before  the  vayed   by   the   mortgagor   in   nuunbiguoua 

boBdholdera  by  virtue  of  the  North  Caro-  *•"",  """'  definitely  described  *«t|n>««« 

Hu   aUtat^   which   provided   that   "judg-  "*!i^" '""°'"'^'*  '"  ""•*  ~'*'^  ^  *^ 

menta  for  corporate  torts"  should  takepri-  [PoViXV  caa«^  aw  Kv««.ce.  14TI-14T8.  la 

9iitj  over  older  mortgagea.  Diaeat  Hup.  Ct.  isos] 

It  was  urged,  among  other  things,  by  the  Bvldenoe  —   parol   to  vary  writing  — 

hoBdboldeis,  that  the  suit  In  the  sUte  court  applicability  to  Forto  RIoo. 

was  really  lor  breaeh  of  oootract,  and  that  »■  ^ba   rule   j--"^-^'—  *••-   - 
SBtering  the  Judgment  aa  for  a  tort  did  not 

change  tba  nature  of  the  action  ao  aa  to  „,„,,  .,,„   „  ,„, 

entitle  tha  plaintiff  to  the  beneflta  of  the  Keai  Bnp.  Ct.  isos.] 

North  Carolina  atatute.  Eatoppel  —  by  deed  ^  after-acquired  tl* 

It   waa    that    queation    alone,    aa    to    the  'l*- 

diaraeter  of  the  suit  and  judgment,  which  *-^  atatcment  in  a  mortgage,  following 

was  befoi.  thb  court.     What  waa  aaid  In  **•  iT'-Sl'"  'J^T-i"';*  ''"  i^'^^ST" 

..          ,  , i   1.     11    11  J         1            II  waa  the  owner  of  the  land,  coupled  with  a 

Oa  opinion  muat  be  limited,  under  well-  p«„i,ion  la  tha  judicial  deed  made  in  pur- 
known  ralaa,  to  the  facta  and  iaanea  In-  gumee  of  the  foreclosure  sale,  that  tha 
volved  In  the  particular  record  under  invea-  mortgagor  "remains  bound  under  the  prea- 
ttgatlan.  The  Plsber  Case  could  not  have  ent  sale  to  guarantee  the  title  in  aecon»nce 
deelded  the  primary  question  aa  to  the  right  with  law,"  eetopa  the  mortgagor,  who  after- 
oltha  isjtpayer  to  sue.  for  that  issue  had  Nort-Aa  to  eatoppel  by  recltaU  in  d«al 
Ian  finally  aettled  by  the  atate  court  It  _,ee  not«  to  Caiver  t.  SaLdwrn.  1  1*.  «A- 
imttad  JO  F»d«TO  oaaatliw  uif  wm  aot  In  (7.  8.  761. 
•TEkflC  .«,«\ 
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wards  acquires  title  to  a  parcel  embraced 

in  the  description,  from   denying  that  he 

had  the  right  to  dispose  of  all  the  property 

which  the  mortgage  purported  to  convey. 

[For  other  cases,  see  Estoppel,  II.  e.  In  Di- 
gest Sup.  Ct.  1908.] 

[No.  42.] 

Argued  November  7,  1912.    Decided  Decem- 
ber 2,  1912. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for 'Porto  Rico  to  review 
a  judgment  in  favor  of  plaintiff  in  an  action 
of  ejectment.  Reversed  and  remanded  for 
further  proceedings. 

See  same  case  below,  on  motion  for  new 
trial,  5  Porto  Rioo  Fed.  Rep.  360. 
The  facta  are  stated  in  the  opinion. 

Mr.  Charles  Hartzell  argued  the  cause, 
and,  with  Mr.  Manuel  Rodriguez  Serra, 
filed  a  brief  for  plaintiffs  in  error. 

Mr.  Joa6  R.  F.  Savage  argued  the  cause, 
and,  with  Mr.  Hector  H.  Scoville,  filed  a 
brief  for  defendant  in  error. 

Mr.  Justice  I^mar  delivered  the  opinion 
of  the  court: 

In  1885,  Jos6  Avalo  Sanchez  mortgaged 
if3  Dofia  Maria  Diaz  y  Siaca  a  sugar  planta- 
tion in  Porto  Rico,  known  as  Bello  Sitio,  de- 
scribed as  containing  400  cuerdas,  and 
bounded  on  the  north,  south,  east,  and  west 
by  the  colindantes,  or  adjoining  landowners, 
whose  names  were  given.  Suit  to  foreclose 
was  instituted  in  1889,  and  at  the  end  of 
three  years  the  mortgagee  obtained  a  decree 
23 6] which,  however,  'instead  of  ending  the 
controversy,  was  the  beginning  of  litigation 
in  the  Spanish  courts  which  is  said  to  have 
been  the  most  protracted  and  bitter  in  the 
history  of  the  island  of  Porto  Rico. 

The  record  of  the  various  proceedings  is 
involved  and  complicated,  but  it  appears 
that  Mrs.  Diaz  purchased  at  the  foreclosure 
sale,  and  apparently  in  accordance  with 
Spanish  custom  (Graham  v.  United  States, 
4  Wall.  261,  18  L.  ed  333),  was  put  in 
possession  on  October  30,  1891.  But  before 
she  received  the  judicial  deed,  attachments 
were  levied  on  Bello  Sitio,  on  a  lot  after- 
ward called  Sauri,  "in  the  center  of  the 
same,"  and  on  certain  personalty,  as  the 
property  of  Sanchez.  About  the  same  time 
a  concurso  of  creditors,  in  the  nature  of 
bankruptcy  proceeding,  was  begun  against 
him.  The  trustee  apparently  went  througli 
the  form  of  taking  possession  of  all  prop- 
erty of  Sanchez,  including  Bello  Sitio, 
though  without  actually  evicting  Mrs.  Diaz. 
Sanchez  himself  later  instituted  proceedings 
to  cancel  the  mortgage  and  judicial  deed 
ujidBT  which  Mrs.  Diaz  claimed  title.  He 
/M//ed  in  thiB  Buit,  but  the  other  branches 


of  the  litigation  continued  for  sixteen  years, 
and,  after  the  death  of  Mrs.  Diaz,  finally 
terminated  in  1907,  when  the  supreme  court 
of  the  island  held  that  the  attachment 
should  be  released,  the  bankruptcy  proceed- 
ings dismissed,  and  all  the  property  re- 
turned to  Sanchez,  except  Bello  Sitio,  which 
was  to  remain  at  the  disposal  of  the  heira 
of  Mrs.  Diaz. 

Both  parties  seem  to  have  considered  this 
a  decision  in  their  favor, — ^the  plaintiff 
claiming  that  it  adjudged  to  him  everything 
that  was  not  Bello  Sitio,  and  the  defend- 
ants that  it  restored  to  them  all  that  was 
included   in   the   mortgage. 

In  the  meantime  Sanchez  (in  1006)  filed 
a  bill  in  the  United  States  court  for  Porto 
Rico,  in  which,  as  appears  from  statements 
in  the  opinion  of  the  court,  he  attacked  all 
of  the  proceedings  in  the  Spanish  tribunals 
as  fraudulent,  and  asked  that  the  mortgage 
foreclosure  be  set  'aside  and  himself [2 87 
declared  to  be  the  owner  of  Bello  Sitio. 
Whether  any  issue  was  therein  presented,  or 
legally  involved,  as  to  the  boundaries  of  the 
land,  cannot,  in  the  absence  of  a  copy  of  the 
pleadings,  be  determined.  On  demurrer  this 
bill  was  dismissed  for  laches  and  want  of 
equity. 

Sanchez  then  brought  the  present  suit 
for  tlie  recovery  of  134  cuerdas  of  land  (ly- 
ing within  the  exterior  limits  of  Bello  Sitio) 
and  $60,000  as  damages  for  improvements 
destroyed,  crops  removed,  and  mesne  profits, 
from  1891  to  1007,  during  which  time,  he  al- 
leges, that  the  defendants  and  their  ances- 
tor, Mrs.  Diaz,  had  usurped  the  premises, 
by  means  of  false  and  fraudulent  claims  in- 
stituted in  the  Porto  Rican  courts.  On 
demurrer  the  court  held  that  the  suit  should 
be  treated  solely  as  an  action  in  ejectment. 

The  defendants  plead  res  judicata,  title 
by  prescription,  and  title  under  the  mort- 
gage foreclosure.  We  need  only  consider 
the  question  presented  by  the  claim  in  the 
answer,  "that  the  400  cuerdas,  known  as 
the  Hacienda  Bello  Sitio,  includes  the  sever- 
al parcels  of  land  described  in  the  plain- 
tiff's complaint." 

On  the  first  hearing  there  was  a  mistrial. 
On  the  second,  plaintiff  offered  evidence  to 
show  that  between  1878  and  1880,  he  pur- 
chased three  small  lots  forming  a  part  of 
the  tract  mentioned  in  the  complaint;  that 
on  January  6,  1880,  he  bought  Bello  Sitio 
from  Monserrate  Garcia,  at  the  same  time 
occupying,  as  lessee,  the  lot  called  Sauri. 
He  admitted  that  "the  land  for  which  be 
is  now  suing  was  in  the  middle  of  what 
was  formerly  Bello  Sitio,"  but  claimed  that 
Mrs.  Diaz  knew,  or  ought  to  have  known, 
that  the  mortgage,  dated  May  2B,  1886,  did 
not  convey  Sauri,  because  he  did  not  then 
own  that  place,  and  did  not  purchase  it  un- 
ite U.  ft. 
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ti)  June  15,  1885,  three  weeks  later.  There 
was  evidence  that,  in  1892,  during  the  bank- 
ruptcy, a  survey  was  made  with  a  view  to 
marking  the  lines  between  Bello  Sitio  and 
the  land  now  sued  for;  that  the  agent  of 
288]  *Mrs.  Diaz  was  present  and  assented  to 
the  correctness  of  the  survey.  But  if  his  ad- 
missions at  that  time  could  have  bound  the 
principal,  or  if  he  had  authority  to  estab- 
lish a  new  line  by  parol,  the  agreement  was 
never  executed  by  any  change  in  possession, 
the  complaint  itself  alleging  that  Mrs.  Diaz 
and  her  heirs  had  been  in  possession  since 
1891.  Plaintiff  also  relied  on  the  records  in 
the  Spanish  courts,  which  showed  that  from 
the  time  Mrs.  Diaz  took  possession,  in  1891, 
he,  his  creditors  and  the  trustee  in  bank- 
ruptcy, had  persistently  claimed  that%auri 
and  the  other  land  now  sued  for  formed  no 
part  of  Bello  Sitio,  and  was  not  included 
in  the  mortgage  On  the  other  hand,  the 
defendants  insisted  that  a  single,  not  a 
divided,  tract,  was  conveyed  by  the  mort- 
gage, which,  as  translated,  described  the 
land  as  being  "a  sugar  cane  plantation  known 
as  Bello  Sitio  .  .  .  composed  of  400 
cuerdas  of  land,  equivalent  to  157  hectares, 
21  areas,  and  59  centiares,  and  its  build- 
ings .  .  .  and  other  appurtenances  used 
in  its  cultivation.  Said  land  being  bounded 
on  the  north  by  the  property  of  Isabel  Siaca 
and  by  lands  of  the  plantation  'Convento,' 
belonging  to  Pilar  Becerril  y  Torres;  on  the 
east  by  land  of  Nicolas  Telemaco  and  by 
lands  of  Benigno  and  Sebastian  de  Santia- 
go; on  the  south  by  the  property  called 
'Ausubal'  belonging  to  the  Succession  of 
Alejandrina  Becerril  y  Torres,  with  lands 
belonging  to  Concepcion  Lopez,  and  by  the 
property  belonging  to  the  Successors  of 
Alberto  Western  and  the  Luquillo-Fajardo 
road;  and  on  the  west  by  land  belonging 
to  Enrique  Garcia  and  those  of  Nicolas 
Perez  and  of  Gervasio  Rivera.** 

A  plat  of  Bello  Sitio,  made  in  1907, 
showed  that  it  contained  exactly  415  cuer- 
das, and  the  defendants  contended  that  if 
the  134  sued  for  were  excluded,  only  279 
would  be  left,  although  the  mortgage  pur- 
ported to  convey  400  cuerdas.  The  plaintiff 
denied  that  the  plat  made  in  1907  correctly 
represented  the  land  which  he  had  conveyed 
in  1885,  insisting  that,  excluding  Sauri,  he 
lS9]bought  400  cuerdas  *from  Monserrate 
Garcia,  and  had  conveyed  that  quantity  to 
Mrs.  Diaz.  He  claimed  that  if  there  was  any 
present  deficiency,  it  was  due  to  encroach- 
ments by  the  adjoining  landowners  He  did 
not,  however,  establish  what,  if  any,  ehange 
had  been  made,  while  the  surveyor  testified 
that  he  followed  the  boundaries  of  Bello 
Sitio  as  indicated  Ij  ditehm,  ienoeB, 
%1  J^  eA 


trees,  stakes,  and  the  documents  of  the  ad- 
joining landowners,  all  of  whom  were  pres- 
ent when  the  survey  was  made  and  assented 
to  its  correctness.  The  landowners  were  al- 
so examined.  Some  of  them  had  known  the 
property  from  the  date  of  the  mortgage,  and 
others,  who  were  younger,  for  a  shorter 
time.  But  all  testified  that  they  knew  of 
no  change  in  the  lines. 

The  jury  found  a  verdict  for  the  plaintiff 
A  motion  for  a  new  trial  was  overruled. 
The  case  is  here  on  assignments  which  re- 
late to  rulings  in  admitting  and  excluding 
testimony,  in  charging  and  refusing  to 
charge  the  jury,  and  in  failing  to  direct  a 
verdict  for  the  defendants. 

The  plaintiff's  testimony  established  that 
he  was  in  possession  of  Bello  Sitio  as  own- 
er, and  of  Sauri  as  lessee,  when  he  made  the 
mortgage  on  May  28,  1S85.  Three  weeks 
later,  he  purchased  Sauri  and  established  a 
title  on  which  he  was  entitled  to  recover, 
unless  it,  and  the  other  three  lots  sued  for, 
were  included  in  the  mortgage  which  de- 
scribed the  property  by  name  (Bello  Sitio), 
by  quantity  (400  cuerdas)  and  by  colindan- 
cias  or  adjoiners,  on  the  north,  east,  south, 
and  west. 

A  tract  may  be  so  well  known  by  name 
that  it  can  be  described  and  conveyed  with- 
out other  designation.  And  there  are  cases 
where,  in  the  sale  of  a  ranch,  or  of  an 
island,  or  of  a  well-known  plantation,  the 
limits  described  by  name  have  prevailed 
when  there  was  a  discrepancy  between  it  and 
other  descriptive  terms  set  out  in  the  same 
deed.  Lodge  v.  Lee,  0  Cranch,  237»  8  L.  od. 
210. 

Ordinarily,  however,  designation  bj  name 
will  yield  to  the  more  definite  description 
by  metes  and  bounds.  In  ^this  case [2 40 
there  was  nothing  to  show  that  "Bello  Siilo^ 
was  understood  to  mean  or  deaeribe  a  lia* 
cienda  of  clearly  defined  limits;  and  there 
was  no  basis  for  a  charge  as  to  the  conditions 
on  which  such  designation  could  prevail  OTsr 
the  other  calls  in  the  mortgage.  No  instruc- 
tion on  that  subject  was  given,  but  ths 
court  did  charge  the  jury  as  to  the  effoet 
of  a  description  by  quantity,  telling  them 
that  they  might  consider  the  terms  of  the 
mortgage  and  all  documents  referred  to  in 
it,  the  condition  of  the  property  and  cir- 
cumstances surrounding  the  transaction,  and 
if  they  found  that,  at  the  time  the  mortgage 
was  signed,  the  plaintiff  did  not  own  400 
cuerdas,  and  afterwards  acquired  suflieient 
to  make  up  what  Mrs.  Diaz  believed  and  had 
reason  to  believe  was  included  in  the  mort- 
gage, then  the  law  will  hold  that  suoh  land 
is  included,  and  they  m\xat  fLiA  lot  M^  ^%- 
fendants  so  as  to  mska  up  tYia  t^  ^^oaxl^V 


MO-HS                     SUPRKMS  COURT  OF  THE  XntTTVD  BTATSS.               Ooc  fmm, 

of  Und.  ConnTMly,  tbcy  ware  imtrncted  tha  coramon  Isw,  but  wu  of  f«rM  in  Fort* 
thftt  "it,  wbeii  SftDches  made  the  mortgage,  Rico  when  thii  mortgage  wna  madr,  aad 
he  was  In  potaeulon  of  a  tract  bought  from  ita  onforcement  in  oonatTUing  the  deeerip- 
Uonserrate  Garcia  that  contained  400  cuer  live  clauae  according  to  accepted  rule*  gov- 
daa,  then  the;  muet  find,  under  tha  language  erning  boundarlea  preaerrei  the  righta  of 
of  the  deacriptlve  cUuaa  of  the  mortgage,  the  partiei  here.  Sanchec  waa  la  poiM*- 
that  he  did  not  convej  to  her  any  of  thf  aion  of  Sauri,  aa  leaaee,  when  tha  mortgage 
traota  he  now  aue*  for"  waa  made.  That  posacaelon  wu  itaelt  s 
ThU  makei  the  eouatnietion  ol  the  mort-  prima  facie  indication  of  title.  He  eon- 
gage  depend  not  npon  ita  language,  but  upon  veyed  400  cuerdaa  bounded  hy  tba  adjolnlnf 
the  quantity  «f  land  the  mortgagor  owned  land  Unea.  There  la  a  elaln,  not  eatablUhad 
at  tho  date  of  ita  execution,  and  required  proof,  that  tbeee  llnM  had  been  ohaaged. 
the  Jury  to  make  deaignatlon  by  cuerdaa  xho  slight  exceaa  of  IS  ■enardaa,[t41 
prevail  owr  deecription  by  apecifle  hound-  ,hown  by  a  later  and  aeeurate  lurrey,  ia 
ariea.  ThU  ia  contrary  to  the  rule  that  not  Ineonaigtent  with  defendant**  right  t« 
call*  for  quantity  muet  yield  to  the  more  ^^  cuerdaa,  but  conflrmatory  of  their  eon- 
oerUin  and  locative  line,  ol  the  adjoining  t,„t|  ,p_  ^  Q^,  (j^  ^  l^^j,  ^^u,  „ 
owner.  Buch  l.nca  are  corta.n,  or  they  ean  ,^,„*i'(r  ^„„  ^^  dofendwt.  wlU  b« 
b.  made  oerUfn  and  may  be  P  atted  m  a.  \^f^  ^^  poa««,ion  of  only  B79  cnenlaa,  «b« 
to  ahow  the  exact  courae  and  di.tanee.  They  ..  "T^^  .  .v  ,  ^^  .«« 
are  treated  a.  a  «,rt  of  natural  monument  ^"^  "l"^*^  '^^T^  *'?f'"  ""***T  *^ 
and  muat  prtvail  o»er  the  more  general  and  ■*•  F<»»"''"'K  "■«  dewr.pt.Te  clanM  In  tb. 
lea.  diatinct  deaignatlon  hy  quantity.  Uart-  mortgage  waa  a  .Utement  that  Saaebea  wal 
lett  Land  t  Lumber  Co.  v.  Saundera,  103  U.  '*■•  <""»'  »'  *•"  l"^"  ^  addition  ta  thi. 
6.  810,  20  L.  ed.  646;  Wbiting  ».  Dewey,  16  '«'»»'.  '"il'.  according  to  Van  Benaadaar 
14i]Plck.  434;  Cox  v.  McGowan,  118  -N.  C.  '■  Kearney,  11  How.  822-S2B,  IS  L.  ad  TIS- 
13S,  £1  S.  E.  108;  Reed  v.  Locks  k  Canals,  8  716,  would  be  equivalent  to  ■  eorenant  of 
How.  280,  1!  L  ed.  1083;  Leonard  t.  Forb-  warranty  and  ownership,  it  waa  otainMd 
log,  lOB  La.  220,  83  So.  203.  that,  under  the  laws  of  Porto  Bioo  {?•  B. 
2.  It  waa  argued  that  this  rule  wa.  not  CiT.  Code  1474),  a  warrant  waa  tmpUed  in 
applicable  to  Porto  Rican  dee*).,  made  at  a  all  conveyaQces  of  real  eatate^  Apparently, 
time  when  looH  and  Indefinite  methoda  of  in  accordance  with  this  view,  th.  Jndieial 
deaeribing  land  were  used.  Doolan  t.  Carr,  deed,  made  in  pursuance  of  the  foraeloann 
128  U.  8.  032,  31  L.  ed  848,  8  Sup.  Ct.  Rep.  sale,  contained  a  provision  that  "the  debt- 
1828.  But  we  find  nothing  in  tbi.  oas.  to  or,  Joat  Avalo  Sanebei,  remaina  bound  nn> 
warrant  a  departure  from  a  rale  long  eatab-  d.r  tba  present  nUo  to  guarantea  the  title 
U.hed  and  neceuary  to  tb.  protection  of  tl-  in  accordance  with  law."  Theae  facta  ea- 
tlea.  Tha  mortgage  adopted  a  common  topped  Sanchei  from  denying  that  he  had 
method  of  hounding  land.  If  there  had  been  the  right  to  diapoae  of  all  the  property 
any  error  in  deuriblng  what  had  been  eon-  which  the  mortgage  purported  to  convey, 
veyed,  it  became  manifeat  whan  Hra.  Diaz  For,  having  received  the  money  en  the  faith 
took  possession  in  1801.  If  there  waa  a  of  tb.  .tatement  that  he  waa  tba  owner  of 
mutual  mistake,  proceeding,  could  have  been  the  property,  he  was  bound  to  npay  that 
brought  to  reform  the  mortgage,  and  on  lum;  or,  failing  tliat,  to  pwfeet  the  title 
■uch  trial  most  of  the  evidence  upon  which  on  which  tha  money  bad  been  advanced  So 
plaintiff  now  reliea  might  have  been  rek-  that  wbu  b.  acquired  what  is  now  eallad 
vaot.  Bnt  in  this  action  of  eJMtment  be  Sauri,  but  which  bad  bean  originally  1b- 
mnat  recover  on  the  rtiength  of  bis  own  eluded  in  the  land  oonveyed  Iqr  tha  mort- 
title,  and  cannot  prevail  against  those  who  gage,  the  titl.  inured  to  the  beneSt  of  hla. 
bold  under  an  inetrument  signed  by  him,  vendee.  Amonett  v.  Amis,  10  Lk  Ann. 
and  which,  in  unambiguoua  term.,  oonveyed  226;  Lee  v.  Ferguson,  9  La.  Ann.  531; 
not  two  separate  tract.,  bnt  a  single  body  Stokes  v.  Shackleford,  12  La.  172)  New 
of  land  with  deflniUly  dewribed  continnoua  Orlcana  v.  Blddell.  118  La.  lOSl,  87  So. 
exterior  boundaries.  To  permit  a  grantor,  368;  Partida,  Book  6,  tit.  6,  law  81 1  lb.  Ut. 
on  the  claim  that  an  ambiguity  existed,  to  13,  law  SO;  Van  Ranewlaer  v.  Kearn«T,  11 
prove  1^  parol  that  a  lot  in  the  emter  of  How.  322-320,  IS  L.  ed.  71S-716i  Bush  v. 
neh  a  tract  had  not  been  conveyed,  would  Perwrn,  18  How.  86,  16  L.  ed.  STi;  Moor.  T. 
mak.  .very  grantee  liahl.  to  have  what  bad  Crawford,  180  U.  8.  ISS,  32  L.  ad.  878,  » 
been  conveyed  In  wriUng  taken  aw^  l«y  Sup.  Ct  Hep.  447. 

word  of  mouth..  The  Judgment  ia  reversed  and  tb.  eaaa  n- 

JC  Tb»  nih  prohibiting  written  contract,  raanded  for  further  proceeding,  la  conform 

Avm  bei^  nsrtaf  by  p^ni  k  not  «ondt>ed  to  ity  with  thU  opinion. 

***  tat  u.  I. 


ItIL                                         BEACH  V.  UNITED  BTATEB.  MS,  lU 

t41]  *JA1IXB  W.  BEACH,  AppL,  Olalms  —  express  contrtct  —  Bovern- 

▼.  ment  use  of  patent. 

UNITED   STATES.  *■  ^«  retention  by  the  PoitmMter-Qcii- 

_    _   _  enil  of  e  proposal   by  tht   patentee   of  en 

(Sec  S.  a  Reportort  ed.  M3-260.)  InTention     for     pneunwtio     treniportstion 

Appeal  —  fMm  oonrt  ot  alalma  —  And-  ^i^^ou^    >»    tennf    rejectinK   it    doet    not 

Ingg,  Kmount  to   s   purchue   under   en   azprMi 

1.  Hm  flndlnn  of  tbi  eoart  of  eUimi  aSToement  to  pa;  tbe  aum  mentioDad  as  eon- 

«pM  e  eUim  for  Um  pnrelieM  prlo«,  erisins  ■'oerstlon,  where  iuoh  propoMi  wu  eubmit- 

etrt  of  Um  ellMed  ne«  by  tbe  Poitoffloe  De-  t"*  i"  "wponee  to  an  ad vertlsMMnt  which 

putmaat  «f  elaimanfi  patented  device  for  P'*'"'?  *^^^  'f""*  PwpoMl"  were  desired 

PMiuutie  tranaportation,  are  not  open  to  '«  purpoeej  of  InvMtigation  and  eatimate 

Um  objection  that  thay  conititute  a  mere  "erely,   and   that   tbe   Poitmaster^Oenaral 

Taeftal  of  the  erldenoe  inatead  of  an  aacer  ^^^  "o  antbority  to  contract  for  the  axpea- 

tabiment  of  tbe  altlmaU  facta,  when  tbe  <J't"«  of  money  (or  the  use  or  purchaaa  of 

eowt    baa   set   forth    the    docamenU    upon  •"J  •""h  invention,  and  where  aucb  propoaal 

Wkiefc  alOM  nutst  net  elaiinantt  contention  *'"   "C*.  «'"'«'■   1°   I"™   "  lubaUnce.  an 

«l  w  enieaa  eimtnet,  and  the  hUtory  of  KMlptaient  m  pratmti  of  the   inventiona 

ike  traiMaethm  from  whieb.   If  at   all,   an  "^    patenta,   but    manifestly   contemplated 

Mraenttt  miut  be  Implied  If  then  was  no  ^^^  iometfatng  should  b«  done  on  each  side 

mnnm  contract,  and  baa  eipraaaly  found  ^'>^  J''??  •'}?".'d  J"  *«»  '»<«'™«  the  wo[^ 

that  the  STtdeMe  does  not  Mtahlish  that  the  ^^J  »'   *"•   United   SUtea,   and   contained 

kttan  patent  were  conTeyed  or  delivered  '?<"  "'e™'  propM't'ona,  acMpUnes  of  ei- 

t«  the  Portmarter-Generai.  and  baa  made  t''*''  "'  "'''<=''  involved  rejection  of  the  re- 

similar    negatln    flndings    respecting    tbe  inaining  three.                            ,«  ,--    ^  «. 

elalm   of   priority    In   SventioIT  and    the  "'"  t  ^So 'S^iBOT  1         "^               " 

daim  that  tbe  imrentlona  or  devices  used  by 

the  government  are  those  covered  by  claim-  ifj^    7  i 
aat^  patenta 

IFot  other  f  ase.   asa   Appeal  and   Birer,   7, 
e.   In    Dicesi   Bap.    Ct.    1908.1 

Otelnu  ^  eontmct  —  eapresa  or  Implied 

--  ■DveraaMnt  nee  of  patent. 

t.  Tbs  laA  of  Btatntorf  authority  on  the  *  PPEAL   from   the  Court  of   Claims  to 

part  of  the  Postmaater-Oeneral  to  contract  J\.   review   a  judgment  diamisslng  a  petl- 

oa  behalf  of  the  government   tor  the  pur-  tion    seeking    a    recovery    of    the    pnrehaae 

ehass  of  pneomaUe  tranaporUtlon  devieea,  pric,  ,r|aing  out  of  the  allMsd  nsa  by  the 

^^.  ?*^**^  InTsntlons  relating  thereto,  p„te(Bco  Department  of  patented  devices 

ts  fatal  to  a  elalm  asserting  a  purchase  by    ,„  ___.,„. .;„  (..^..^rf.n™      .m 

the   Fertmarter^Oeneral    of"  claLanfa    in-  '«  P«™»tic  tranaporUtl^.    Amrmed. 

TCattaBS   Md   patenta   pertaining  to   pnen-  See  same  case  below,  *]  Ct  OL  110. 

■atle  traasportatlon,  whether  suoh   claim  „,  ,         ....      ,    .,      _. 

bs  iMted  npoB  an  expreas  or  Implied  con-  BUtement  by  Mr.  Justice  Pitney! 

tract.  ^i*  !■  'n  appeal  from  a  judgment  of  tbe 

[Per  ettwr  easea.  see  Claims,  122-t3T.  in  Dt-  court  of  claims,  dismlsaing  the  petition  of 

le*  Bap.  Ct  1M8.!  claimant     (now     appellant),     whereby     he 

^-ImwenTOM^  nee  ^patent!       *"  "ought  to  recover  the  sum  of  twenty  mil- 

».  fu^^Uistor-General  was  not  given  "°"'  °'  <'°"'"  ^"  ~'^'"  '"""tiona  and 
ths  authority  to  contract  in  behalf  o?  the  lettere  patent  pertaining  to  pneumatic 
United  Btataa  for  the  purchase  of  devices  traniportation,  alleged  to  have  been  sold 
for  paenmatia  tranaportation  or  patented  and  transferred  by  him  to  tbe  United  States 
I  it  _•-!.  .1  i^  .!._  i_,i.  ^.  .^  jj^^  ^^^^  1893,  by  agreement,  express  or 
implied,  made  between  the  claimant  and 
the  Postmaater- General.     41  Ct.  CI.  110. 

laS),  I  e,  looking  toward  an  Inveatigation  "'«  Anduiga  of  facts  m  that  court: 

a^  report  by  tbe  Postmaster-General  aa  to  Prior   to   July   28,    1892,   the   claimant. 


latie  transportation  of  the  malls,  nor    James  W.  Beach,  bad  been  granted  certain 
~    ~»v.  Stat. "    "  ■    ■  ...... 


■aaumal  .       . 

bv  U.  S.  Rev.  Stat.  |  3966,  U.  S.  Comp.  letters   patent  for   Inventions   or   Improve- 

Stat  IMl,  p.  2708,  empowering  that  ofBcial  menU    relating    to    pneumatic    transporta- 

toprovidefor  carrying  the  mall  as  often  as  ti(,„      t<,    „it     |etUra    patent   No.    267,318, 

bs  -ur  think  proper,  nor  by  the  varimii  ^  (^  November  14,  1882,  and  lettere  pat- 

appropriatloBS    for    pneumatic   transporta-  ._.  „_   „,  „,„   ,,,'_j  ,.; „   ,„„,  ^u. 


JK'TSriLirm^'T.S.t^.^   -b^  „  dated  January  6.  1891,  the 

wn  eaaeted  Iobc  sfter  tbs  last  transaction  »''J«t  *>«'n8  »<>  provide  a  continuous  ear- 

batMSB  tke  elalnant  and  the  Postmaster-  rent  of  air,  moving  at  high  velocity  through 

Oaieisl  evt  of  which  any  contract,  express  a   tube   or  other  conduit,   and   thereity  to 

•r  taaplM,  eooM  arise,  and  which  make  no  transport  the  malls  and  all  auiuble  eom- 

nteeaea  to  any  neh  tranaactlons.  modltlea  through  aueh  tube  ot  ctmiaW..  "S*^ 

'^•te.'Srya/'^''  *""*"'  •■  ""  wior  patent,  had  bnii  \w^  \«  ^W  v^ 

■rii,  JT  %%% 


260-252 


SUPREME  CX)URT  OF  THE  UNITED  STATES. 


Oor.  TkBH, 


leaae  to  the  United  States  for  mail  pur- 
potet  only,  as  aforesaid,  a  right  or  rights, 
and  upon  reasonable  and  equitable  terms, 
and  for  a  reasonable  consideration  to  be 
paid  to  me,  the  undersigned,  my  heirs, 
executors,  administrators,  or  assigns  there- 
for, by  the  United  States,  the  amount  there- 
of to  be  agreed  upon  by  the  United  States 
and  the  undersigned  James  W.  Beach 
(either  by  mutual  agreement  or  by  arbitra- 
tion), a  right  or  rights  as  aforesaid  to  con- 
struct and  operate  within  said  entire  United 
States,  or  either  of  them  (save  and  except- 
ing therefrom  said  states  of  Maine,  New 
Hainpshire,  Vermont,  Connecticut,  Rhode 
Island,  Massachusetts,  Michigan,  and  the 
District  of  Columbia),  one  or  more  of  said 
pneumatic  conveyors  or  devices,  said  con- 
sideration to  be  based  upon  the  mileage  of 
the  pneumatic  tubes  to  be  used,  or  upon 
a  small  percentage  of  the  total  (present) 
annual  cost  of  the  transportation  of  the 
United  States  mails  within  said  United 
States. 

This  proposal  is  made  upon  condition 
and  the  same  shall  not  be  binding  upon  the 
undersigned  unless  the  United  States  shall 
by  the  Postmaster-General  accept  said  prop- 
ositions, or  one  of  said  propositions,  and 
shall  notify  me,  the  undersigned,  of  said 
acceptance  on  or  before  the  1st  day  of  Au- 
gust, A.  D.  1893 

In  witness  whereof  I  have  hereunto  set 
my  hand  and  seal  at  Chicago,  Illinois,  this 
80th  day  of  August,  a.  d.  1892. 

James  W.  Beach.    [Seal.] 
In  presence  of — 

Edward  J.  Quenny  (f) 
Jacob  H.  Hopkins. 

251]  *This  proposal  was  accompanied  with 
a  description  of  the  several  devices  described 
in  letters  patent  No.  267,318  and  No.  444,- 
088,  and  with  a  written  offer:  ''At  our 
own  expense  to  demonstrate  in  a  positive 
and  convincing  manner  that  the  said  pneu- 
matic devices  will,  when  in  operation,  do 
and  perform  all  that  is  claimed  in  the  ac- 
companying 'Description'  of  said  devices 
.  .  .  The  undersigned  is  prepared  to  en- 
ter into  a  contract  with  the  United  States 
to  construct  or  cause  to  be  constructed 
(and  operated,  if  so  desired)  one  or  more 
lines  of  said  pneumatic  devices  in  any  city 
of  the  United  States,  or  between  any  cities 
or  towns  in  the  United  States  (whether 
near  or  far  apart),  upon  terms  and  for  a 
eonsideration  to  be  mutually  agreed  upon, 
and  upon  executing  the  said  contract  the 
undersigned  will  secure  the  performance  of 
any  undertaking  which  he  may  so  enter 
into  by  a  good  and  sufficient  bond." 
Seven   other  j>ersons    or   companies   an- 


General  for  bids,  and  on  September  15, 
1892,  he  appointed  a  commissioB  of  three 
expert  postal  officials  to  examine  into  the 
merits  of  the  pneumatic  tubes  and  other 
systems  so  advertised  for,  and  that  com- 
mission reported  to  the  Postmaster-General 
in  writing  on  September  29,  1892,  embody- 
ing in  its  report  a  brief  schedule  of  the 
several  propositions,  and  stating  the  gen- 
eral conditions  or  terms  upon  which  the 
owners  would  place  their  respective  devices 
at  the  disposal  of  the  government,  or  submit 
the  same  to  its  experimental  test^  Among 
these  were: 

"No.  3.  Pneumatic  Transit  Company  of 
New  Jersey.  Pneumatic.  Will  put  down 
line  between  main  postoffice  in  Philadelphia 
and  substation  at  Third  and  Chestnut 
streets,  without  oost  to  government  and 
without  obligation  to  purchase  or  lease. 
After  one  year's  trial  will  lease  or  will 
sell  at  oost  if  desired  by  government." 

"No.  8.  James  W.  Beach  and  the  Beach 
Pneumatic  Conveyor  Company,  Chicago. 
Will  make  contract  to  ^construct  ex- [2 52 
perimental  line  for  a  consideration  to  be  mu- 
tually agreed  upon.  Will  sell  or  lease. 
Experimental  line  to  be  in  readiness  in 
from  four  to  twelve  months  from  October 
1,  1892" 

The  report  contained  the  following  spe- 
cific recommendation: 

"The  offer  known  as  'No.  8,'  submitted 
by  the  Pneumatic  Transit  Company  of  New 
Jersey,  is  to  put  down  in  the  streets  of 
Philadelphia,  between  the  postoffice  and  the 
East  Chestnut  street  branch  postoffice,  pneu- 
matic tubes  to  connect  these  two  offices, 
without  expense  to  the  Department,  and 
without  charge  for  one  year's  use  of  the 
same,  and  without  liability  thereafter.  This 
offer  is  the  best  that  has  been  received,  and 
it  is  believed  to  be  highly  advantageous  to 
the  Department,  because  it  will  enable  it 
to  make  an  immediate  and  practical  test  of 
the  pneumatic  system.  Your  committee, 
therefore,  desire  to  make  the  copy  of  the 
proposition  No.  3,  hereto  attached,  a  part 
of  this  report,  and  they  recommend  prompt 
acceptance  of  the  offer,  that  the  test  may 
be  made  without  delay. 

"It  is  worth  while  to  add  that  in  our 
judgment  the  placing  of  a  line  uncondi- 
tionally at  the  disposal  of  the  Department 
for  practical,  everyday  use  will  go  far  to- 
wards demonstrating,  in  a  general  way,  the 
extent  to  which  it  may  be  made  possible  to 
substitute  a  tube  system  for  the  eoriiting 
manner  of  performing  transfer  serrios  with- 
in large  cities,  where  time  enters  so  largely 
into  the  necessities  of  the  people. 

"The  conunittee  desire,  as  well,  to  em- 
phasize that  in  making  reoonunendation 
that  an   arrangement  be  mads   with   the 
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PiMiuiiktie  Truisit  Computy  of  New  Jer  Among  tbt  apeciBc  findingi  of  the  court 

My  tor  the  MDstnietioii  of  «n  experimental  ol  claim*  are  the  lollowing: 

•  line  iu  FbiUdetphia,  it  doei  not  wish  to  be  (I.  The  evidence  doea  not  eatabliah  to  the 

nndentood  u  pueing  upon  ttie  merita  ol  •atlaf&etion  of  tbe  court  that  plaiDtilTe  let- 

the  ayetem  Itaelf,  that  being  a  matter  for  tera  patent  were  conveyed  or  delivered  to 

eonaidentlon  hereafter;   in  like  manner  it  the  PoatmaateT-Ocueral. 

will  be  oar  purpoae  to  give  eonaideration  to  9.  The  evidence  doea  not  establiab  to  the 

each  one  of  the  ayatema  that  have  been  aub-  aatiafaction   of   the   court  that   Jamea   W. 

mitted."  Beach,  the  claimant  herein,  waa  the  fint  in- 

S5S]     'Pnrauant  to  thia  report,  the  Poat-  ventor  of  the  devicea  for  pneumatic  trana- 

maater-Qeneral,  on  October  ZO,  1892,  entered  portation  uaed,  operated,  and  conducted  for 

into  a  contract  with  tbe  Pneumatic  Transit  the  tranaportation  of  mail  matter  by  per- 

Company  of  New  Jersey,  providing  for  tbt  sona  contracting  with  the  United  State*  or 

inetallation  by  that  company  at  ita  own  ex-  by  the  agents  ot  the  United  States, 

penae  of  a  line  of  pneumatic  tube*  in  the  10.  The    evidence    doea    not    eatabliah   to 

ci^  of  Philadelphia,   connecting  tbe   main  the  aatlataetion  of  the  court  that  the  letter* 

poatofflee   with    tbe   subpoetoffice,    and    it^  patent  iaeued   to  tbe  claimant,  James  W. 

operation  for  a  period  of  one  year   alter  Beach,  covered   the   same  device*   actually 

completion    in   such   practical   teat*    aa   the  put  into  practical    operation   and   uaed   b? 

poabnaater  of  Philadelphia  and  tbe  Poat-  the  corporation  which,  under  an  act  of  Con- 

maater-Oencral   might  aee    fit   to   conduct;  gress,  contracted  with  the  Foetmaater-Gen- 

tha  testa  to  be  made  without  cost  to  the  eral  for  transmitting  mall  matter  through 

United   States    beyond    the   use   ot   surplus  pneumatic  convej^ora. 

ateam    from    the    boilera    in    the    poatoffice  Upon  the  foregoing  Sndinga  of  faet  the 

building.     The  agreement  provided  that  at  court  of  claim*  decided  as  a  conclusion  of 

tbe  expiration  of  the  year  the  Transit  Com-  law  that  the  claimant  was  not  entitled  to 

paay  would  lease  aaid  pneumatic  tubes  to  recover,  and  that  hia  petition  should  there- 

tbe  United  States  year  by  year,  or  would  fore  be  diamiaaed. 
•ell  the  aame  to  the  Uniue  State*  at  coat, 

and  would  authoriio  the  uae  by  the  United  Mr.   Jamee   W.   Beach,   in  propria  per- 

State*  of  all  the  paUnted  inventiona  in  the  •""».  "ip^rf  the  cauae  end  filed  a  brief  for 

aaid  pneumatlo  tube*  and  devices  connected  appellant: 

therewith,   by  lloenHi,  sale,   or  aaaignment,  ^=*''"'  ""  t«*™  ^7  appeHw,  on  the  pro- 

aa  might  then  be  agreed  upon.  P""}'  '""J  **>'■  ""^^  "  ^'"^'""^  «"»tract 

SimiUr  contracJTere    enured    into   by  ^»rton.  Contr.  S  13,  p    33. 

tbe  Portofflo.  Department  for  like  transpor  ^,f  *''.;"«>'*«'=  proposal  .*  not  signed  by 

.    .,         ,  „  ,.    r^„.   .             .,      ,   „.  ,,  *;  ,  appellee,  it  la  deemed  to  have  assented  and 

t^ioa  of  United  State,  mail  at  Ph.l.del-  .^^^^^  (appellee  signed  the  advertiacnent, 

phi..  New  York,  Brooklyn,  and  Bo.ton.  _i^^   request). 

The  Pneumatic  Traneit  Company,  which  porthman  v.  Deters,  806  111.  159.  OB  Am. 

was    incorporated    under    the    laws    of    the  st  Rep.  H5,  60  N.  E.  07;  Old  Jordan  Min. 

BtaU  of  New   Jersey   Id    1802,    had   in   ita  ft  Mili.  Co.  v.  SociSt*  Anonyme  des  Mines, 

■nploy    aa    an    engineer    one    Bimey     C.  184  U.  B.  861,  41   I*  ed.  «7,  17  Sup.   Ct 

Bateheller.     He  deaigned  lome  of  the  ter-  Rep.  113;  1  Page,  Contr.  %  50,  p.  88. 

minal    apparatu*    that    waa    first    used    in  A  contract  Implied  in   law  arises  where 

Philadelphia;   and   a   ayatem  of  tubea   and  aome  pecuniary  inequality  ezuta  upon  which 

da  I  luaa  which  carried  maila  pneumatically  the  law  operatea  by  creating  a  debt  to  tbe 

waa  eonatmeted   under   hi*   direction   and  unonnt  of  the  required  compeneation. 

anpeiTialon.    While  In  the  employ  of  aaid  I*^*.  C*"*''-  38;  Moaea  v.  Haeferlao,  2 

Company,   aaid   Bateheller   axtensively   in-  Burr.  1005,  1  W.  Bl.  21B;  Lewia  v.  Camp- 

■^  - -                  ..    '        -  bell,  8  C.  B.  B41.  19  L.  J.  C.  P.  N.  8.  130, 

14  Jur.  306. 


veetigated  the  anbjeet  of  pneumati' 
■ubaequently  applied  for  and  waa  granted 
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The  conduct  of  the  parties  diatinctly  In- 


,    tube   del.ve,7   de».cea.     Ten    of  ^^^^^^   g^teav.   Soci«e    Anonyme    de. 

each  patenta  were  granted  before  the  filing  j^^^.^^  Etablbseuienta  Call,  224  U.  8.  300, 

o*  Beach's  petition  in  the  court  of  claims,  59  l_  ^j,  778^  32  gup.  ct.  Rep.  47B. 

and  they  were  uaed,  applied,  and  operated  where  a  party  receives  and  retaina  an  in- 

by     tha      Pneumatic      Tranait      Company,  gtrument,  the  legal  preaumption  ia  that  he 

l>4]Tw«nty  of  meh  'patents  were  granted  assented. 

to   Bateheller  anbaequant  to  the   filing  ot  2  Eno.  Ev.  0. 

Ba«eb'i   petition,   and  theaa  llkawiae  were  Where  one  aecepta  a  paper  wfaieh  he  knows 

uaed,  ^pUad,  aad  opaiatad  by  tbe  Pnau-  contain*  the  tenu  o(  (iA  oS«t,  \»  'u  Vn»i^ 

natle  nuatt  Oijiany.  Americftn  laa.  Co.  ii.  ^e>\tMTi«i,  t<  "ttn 
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167:  Fennell  v.  Zimmerman,  96  Va.  197,  31  the  seal  did  not  make  it  one.    If  intended 

1  £.  22;  9  Cyc.  391,  392.  to  transfer  patents,  the  seal  did  not  give  it 

The    contract    with    Pneumatic    Transit  any  additional  force  or  effect.                         * 

Company  of  New  Jersey  was  not  a  rejection  Gottfried  v.  Miller,   104  U.   8.   621,  20 

of  appellant's  proposal.     On  the  contrary,  L.  ed.  851. 

it  was  a  contract  by  which  the  transit  com-  In  Fletcher  v.  United  States,  11  Ct.  CL 

pany  agreed  to  furnish  work,  labor,  and  ma-  748,  affirmed  by  this  court  (131  U.  S.  Appz. 

terials,  and  to  build  the  device  in  question  cxcvii.   and   26   L.  ed.   156),   substantially 

for  the  appellee  for  its  sole  use  and  benefit,  the  same  state  of  facts  will  be  found  to 

Millar  v.  Fiti^ibbons,  9  Daly,  606.  appear  as  in  this  case. 

In  the  case  at  bar  no  tort  was  committed 

in  making  or  using  the  device,  and  there-  Mr.   Justice   Pitney,    after   stating   the 

fore  the  case  is  unlike  Schillinger's  Case.    In  case  as  above,  delivered  the  opinion  of  the 

Schillinger's  Case  a  tort  was  committed.  court: 

Schillinger  v.  United  States,  166  U.  S.  The  appellant,  by  his  amended  petition, 

163,  39  L.  ed.  108,  16  Sup.  Ct.  Rep.  86.  asked  for  a  recovery  against  the  govern- 

The  findings  are,  in  large  measure,  a  mere  ment  in  the  sum  of  twenty  *million[255 

recital  of  evidence,  and  they  are  not  a  state-  dollars  and  interest,  as  the  purchase  price 

ment  of  ultimate  fact  nor  a  special  verdict,  upon  an  allied  assignment  and  transfer  in 

and  the  conclusion  of  law  and  judgment  are  the  year  1893  of  certain  inventions  pertain- 

premature.  ing  to  pneumatic  transportation  for  which 

Burr  V.  Des  Moines  R.  &  Nav.  Co.  1  WalL  letters  patent  had  been  theretofore  issued  to 

102,  17  L.  ed.  562.  him  as  mentioned  in  the  findings.    His  first 

.......             ^         1   ,m-  insistence  was  and  is  that  these  invention! 

^it^i'^K            *?             S^  ^iS"??*?  "d   P»t«»f   h»d   »>««   purchased   by   the 

pbrnittod  the  cau.e  for  appellee     Mr.  Wal-  p^tnJaBter-Qeneral  under  an  ezp>«8S  kgree- 

'J?*  ^^^7  "T  *^,*  ^^'f-  ..    »  ♦K  «"«"»  to  P*y  K™  the  sum  mentioned  m  eon- 
There  being  "no  wthority  in  law"  at  the  ,ij„.ti„S      I„  t^,  alternative  he  insists! 
time    no  contract  could  have  been  entered  ,„j  „^^  .^.^^^  ^^  ,t  ,^t  the  gorem- 
mto  by  the  Postmaster  General  which  would  ^^^    ^.^^  ^.^  ^^^„t^  ^^^^  i«t„  t^, 

bind  the  government.  use  and  enjoyment  of  his  devices  and  let- 

Chase  v.  United  States,  166  U.  8.  489-602,  „.♦.„♦;„  .u.  „„.,  laov   .nj  t...  .»•■ 

39  I*  ed.  234-238,  16  Sup.  Ct.  Rep.  174;  *?"  P'^"*  *"  *!"  ^^f'  "-"''J"!   "  *    I 

„            ;,  ..  J  „»  .       .«  ^  V,,   o.,   oTo  »>'"«•   then   used   and   enjoyed  them,  and 

?t"*^  ^,,   «1*?  ^^^;^.^  ^J^-  ?i  '»  «»««"  to  pay  him  their  fair  value,  which  he 

U.  8   322   64  L.  ed   1055,  31  fP-  Ct-  R«P-  pJces  at  twenty  million  dollars.    The  facU 

86;   Whiteside  y.  United  SUtes,  93  U.  8.  W  which  the  alleged  contract  of  purch««s 

247,  23  U  ed.  882.  (express  or  implied)  is  sought  to  be  deduced 

An  offer  to  sell  imposes  no  obligations  un-  ^^/^  ,„rth  in  the  findings  of  fact  above 

til  accepted  according  to  Its  terms.  ^,„„j  ^^     These  findin^i  are  criticited 

Rolling  Min.  119  U.  8.  149,  30  L  ed.  376.  c<,„.titute  a  mere  recital  of  the  evidence, 

l^^?-  ^^^^P-    ^  'Ji*l7  J-  ?^\?T^l'  iriBte^i  of  "  ascertainment  of  the  ultimate 

(Tilley  T.  Chicago)  103  U.  8.  166.  26  L.  ed.  ,,^t,      ^his  criticism,  under  the   circum- 

Z,        ...           ....           .  —       ,  stances  of  the  present  case,  is  captious.  The 

The  advertisement  by  the  postoffice  de-  ^^^  has   set  forth   the   documents   upon 

partment.  and  the  appellant's  bid  or  pro-  ^^ich  alone  must  rest  appellant's  eonten- 

posal    in    relation    thereto,    constitute    no  ^^^^  „j  ^„  ^          contract,  If  that  conten- 

agreement  on  the  part  of  the  government  to  ^j^^  ^^^^           substantial  basis;   and  has 

pay  appellant  anything,  and  the  correspond-  u^ewise  set  forth  the  history  of  the  trans- 

enee  between  the  parties  discloses  no  such  ^^^.^^^  ,^^  ^^j^^   .,  ^^  ,j,^  ^^  agreement 

agreement                                „  •*  j  ow  """"t  be  implied,  if  there  was  no  express 

South  Boston  Iron  Co.  v.  United  States,    , ..„.      .*  .v.  .„__  .._.  x^.  .„„,♦  v.. 

n«  TT  R  t7-A<>  «n  T    .-»   Ao  7n  A  fl..n  p*  contract.    At  the  same  time  the  court  has 

118  U.  8.  37-42,  30  L.  ed.  69-70,  6  Sup.  Ct  ,,p,^,y  jo„„j  ^^^^  ..the  evidence  does  not 

Rep.  028.  establish  to  the  satisfaction  of  the  court 

No  man  can  thrust  a  contract  upon  an-  ^^^^^    plaintiffs    letters    patent   were    con- 

other.    There  must  be  agreement,  or  some-  ^^y^d  or  delivered  to  the  Postmaster-Qen- 

thing  from  which  agreement  can  be  inferred,  „al;"   and   has  made   a  similar   negative 

—request,  acquiescence,  knowledge,  or  the  finding  respecting  the  appellant's  claim  to  be 

retention  of  a  consideration  which  can  be  ^he  first  inventor  of  the  devices  for  pneu- 

tetumed.     A   contract  cannot  be    implied  matic  transportation   used,   operated,   and 

from  the  voluntary  acta  of  only  one  party,  conducted  for  the  transportation   of  mail 

Monroe  v.  United  States,  36  Ct.  CI.  199.  matter   by   persons   eontracting   with    the 

If  4/>/>e}Jant's  proposal  without  a  seal  was  United   States   or   by   the   agsnte   of   the 

ao*  m  "deed  et  eonyejaaoe,"  th»  additioo  pf  United  States;  and  a  aiiiiilar  negative  find- 
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ing  respecting  bis  claim  that  his  letters 
956lpateiit  "covered  the  *8ame  devices  ac- 
tually put  into  practical  operation  and  use 
by  the  corporation  which,  under  an  act  of 
Congress,  contracted  with  the  Postmaster- 
General  for  transmitting  mail  matter 
through  pneumatic  conveyors." 

A  fundamental  obstacle  stands  in  the 
way  of  appellant's  claim,  whether  it  be  rest- 
ed upon  an  express  or  an  implied  purchase 
of  pneumatic  devices,  or  of  patented  inven- 
tions relating  thereto.  We  refer  to  the 
lack  of  power  on  the  part  of  the  Postmaster- 
General  to  contract  in  behalf  of  the  gov- 
ernment of  the  United  States  for  such  a 
purchase.  See.  6  of  the  postoffice  appro- 
priation act  of  July  13,  1892  (27  Stat,  at 
L.  146,  chap.  166),  provided  merely  "that 
the  Postmaster-General  is  hereby  authorized 
and  directed  to  examine  into  the  subject  of 
a  more  rapid  despatch  of  mail  matter  be- 
tween large  cities  and  postoflBce  stations  and 
transportation  terminals  located  in  large 
cities,  by  means  of  pneumatic  tubes  or  other 
systems,  and  make  report  upon  the  ex- 
pense, cost,  and  advantages  of  said  systems 
when  applied  to  the  mail  service  of  the 
United  States,  and  the  sum  of  ten  thousand 
dollars  is  hereby  appropriated  therefor." 

Manifestly  the  appropriation  was  intend- 
ed for  the  purpose  of  investigation  and  re- 
port, and  did  not  extend  to  authorizing  such 
a  purchase  as  that  which  the  appellant  al- 
leges. 

Of  this  limitation  upon  the  authority  of 
tha  Postmaster-General  the  appellant  had 
plain  notice  at  the  inception  of  his  deal- 
ings with  that  official.  Not  only  did  the 
advertisement  of  July  26,  1892,  begin  by 
referring  to  the  above-recited  clause  of  the 
appropriation  act,  but  it  contained,  near 
ita  dose,  this  express  declaration:  "The 
Postmaster-General  has  no  authority  in  law 
to  contract  for  the  expenditure  of  money 
for  the  use  of  or  purchase  of  any  such  in- 
vention, nor  is  there  any  existing  appro- 
priation out  of  which  the  cost  of  the  same 
eould  be  paid  " 

Appellant  insists  that  under  other  acts  of 
t57]Congress  the  'Postmaster-General  had 
authority  to  purchase  the  inventions  and  de- 
vices in  question.  Reference  is  made  to 
I  8966,  Rev.  Stat  U.  S.  Comp.  SUt.  1901, 
p.  2708,  enacting  that  "the  Postmaster- 
General  shall  provide  for  carrying  the  mail 
on  all  poatroads  established  by  law,  as 
often  as  he,  having  due  regard  to  produc- 
tiveness and  other  circumstances,  may  think 
proper."  This  it  one  of  the  sections  that 
prescribe  the  general  duties  of  the  -  Post- 
master-Ckneral,  and  cannot  be  fairly  treated 
•■  authority  for  making  the  alleged  con- 
trmet  of  pi^rchaae.  Successive  approprla- 
tloB  aott  AM  T^trred  to.    Act  of  June  9. 


1896  (29  SUt.  at  L  315,  chap.  386,  U.  S. 
Comp.  Stat.  1901,  p.  2724), authorizing  the 
Postmaster-General,  in  his  discretion,  to 
use  not  exceeding  $35,000  in  the  transpor- 
tation of  mail  by  pneumatic  tube  or  other 
similar  devices,  contains  no  authorization 
of  purchase.  Act  of  March  3,  1897  (29  Stat, 
at  L.  646,  chap.  385),  authorizes  the  use  of 
not  exceeding  $150,000  in  the  transportation 
of  mail  by  pneumatic  tube  or  other  similar 
devices,  "by  purchase  or  otherwise."  But 
this  was  enacted  more  than  four  years  aft- 
er the  last  transactions  (so  far  as  the 
record  shows)  between  the  appellant  and 
the  Postmaster-General,  out  of  which  it 
could  possibly  be  claimed  that  any  contract, 
express  or  implied,  had  arisen.  For  like 
reasons,  subsequent  statutes  that  are  re- 
ferred to  (act  of  June  13,  1898,  30  Stat,  at 
L.  442,  chap.  446,  U.  S.  Comp  Stat  1901, 
p.  2720;  act  of  March  1,  1899,  30  Stat  at 
L.  963,  chap.  327;  act  of  June  2,  1900,  81 
Stat  at  L.  258,  chap.  613;  act  of  July  1, 
1898,  30  Stat,  at  L.  615,  chap.  646;  act  of 
March  3,  1899,  30  Stat  at  L.  1092,  chap. 
424)  must  be  rejected.  They  indicate  that 
pneumatic  tube  service  was  in  operation  in 
Philadelphia,  New  York  City,  Brooklyn, 
Boston,  and  perhaps  elsewhere;  but  they 
have  no  reference  to  any  transactions  be- 
tween the  Postmaster-General  and  the  ap- 
pellant. 

But  if  the  obstacle  arising  out  of  the 
actual  and  avowed  want  of  authority  on  the 
part  of  the  Postmaster-General  could  be 
overcome,  the  appellant's  case  is  still  fatally 
*weak  upon  the  question  whether  any [15  8 
contract  was  in  fact  made,  either  expressly 
or  by  implication  from  the  conduct  of  the 
parties. 

The  contention  that  there  was  an  express 
contract  rests  upon  the  fact  that  the  Post- 
master-General retained  the  appellant's  pro- 
posal without  in  terms  rejecting  it  Tlie 
argument  is  untenable  for  several  reasons, 
some  of  which  may  be  stated. 

First,  it  ignores  the  fact  that  the  propo- 
sal was  submitted  in  response  to  an  fidver- 
tisement  which  plainly  stated  that  the  pro- 
posals were  desired  for  the  purpose  of  inves- 
tigation and  estimate  merely,  and  that  the 
Postmaster-General  had  no  authority  to 
contract  for  the  expenditure  of  money  for 
the  use  or  purchase  of  any  such  invention. 

Secondly,  it  treats  the  appellant's  pro- 
posal as  an  assignment  in  prceaenii  of  his 
inventions  and  patents  to  the  United  States, 
and  nothing  else.  It  was  not,  either  in 
form  or  substance,  an  assignment,  but  (so 
far  as  it  had  reference  to  a  sale)  merely 
purported  to  state  the  terms  upon  which 
Beach  proposed  and  offered  to  sieU,  «ji^  m^xi- 
ifestly  contemplated  that  «om^t\i\Tv^  i^o>3\^ 
be  done  on  each  tide  \>eioT«  We  VwvuWfSua 
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•honld  in  fact  become  the  property  of  the 
United  States.  It  ii  eigxiifican^  that  one  of 
the  temu  of  the  proposal  was:  "Thie  pro- 
poaal  is  made  upon  condition,  and  the  same 
shall  not  be  binding  upon  the  undersigned 
unless  the  United  States  shall,  by  the  Post^ 
master-General,  accept  said  propositions  or 
one  of  said  propositions,  and  shall  inform 
me,  the  undersigned,  of  said  acceptance  on 
or  before  the  1st  day  of  August,  1898." 

Thirdly,  the  proposal  was  not  a  mere 
offer  to  sell  the  inyentions  and  patents.  It 
contained  for  several  propositions,  accept- 
ance of  either  one  of  which  involved  rejec- 
tion of  the  remaining  three;  that  is  to  say, 
Beach  offered  (a)  to  invest  in  the  United 
259]States  all  of  his  rights  under  *the  pat- 
ents in  ail  states  and  territories  excepting 
Maine,  New  Hampshire,  Connecticut,  Rhode 
Island,  Michigan  and  the  District  of  Colum- 
bia, in  consideration  of  $800,000  per  annum, 
this  offer  being  without  limit  as  to  the  use  to 
which  the  patented  devices  should  be  put; 
(b)  to  assign  and  transfer  to  the  United 
States  all  rights  in  the  patents  in  all  the 
states  and  territorities  saving  those  just 
mentioned  for  twenty  million  dollars  (this, 
of  course,  contemplated  an  absolute  sale) ; 
(o)  to  invest  in  the  United  States  all  his 
rights  under  the  two  patents  ("the  said 
pneumatic  devices  or  conveyors  to  be  used 
solely  and  only  for  the  purpose  of  collecting 
and  transmitting  the  United  States  mails, 
and  for  no  other  purpose")  in  the  entire 
United  States  excepting  the  states  already 
mentioned  and  the  District  of  Columbia,  in 
consideration  of  an  annual  payment  of 
$364,680.20;  and  (d)  to  "license  or  lease 
to  the  United  States  for  mail  purposes  only" 
the  right  to  construct  and  operate  his  pneu- 
matic conveyors  anywhere  in  the  United 
States,  excepting  the  states  already  men- 
tioned and  the  District  of  Columbia,  "upon 
reasonable  and  equitable  terms,  and  for  a 
reasonable  consideration  to  be  paid  to  me 
.  .  .  the  amount  thereof  to  be  agreed 
upon  by  the  United  States  and  the  under- 
signed James  W.  Beach  (either  by  mutual 
agreement  or  by  arbitration)  .  .  .  said 
consideration  to  be  based  upon  the  mileage 
of  the  pneumatic  tubes  to  be  used,  or  upon 
a  small  percentage  of  the  total  (present) 
annual  cost  of  the  transportation  of  the 
United  States  mails  within  said  United 
States."  It  is  evident  that  a  retention  of 
the  proposal  without  dissent  could  not  be 
deemed  an  acceptance  of  proposition  (b) 
any  more  than  of  (a),  or  of  (c),  or  of 
(d) ;  and  so  the  act  of  retention  (if  there 
were  no  obstacle  arising  out  of  the  want  of 
authority  on  the  part  of  the  Postmaster- 
General)  cannot  be  treated  as  an  acceptance 

a/  either  one  oi  the  four  several  proposi- 
tione. 


For  these  and  other  reasons,  the  court  of 
claims  was  'clearly  right  in  holding[260 
that  the  evidence  did  not  establish  that  tiie 
letters  patent  were  conveyed  or  delivered  to 
the  Postmaster-General. 

The  theory  of  implied  contract  is  likewise 
untenable.  In  the  first  place,  the  want  of 
statutory  authority  on  the  part  of  the 
Postmaster-Greneral  to  represent  the  govern- 
ment in  making  an  express  contract  is 
equally  fatal  to  the  theory  of  an  implied 
contract.  For  it  is  fundamental  that  ha 
who  is  without  authority  to  bind  his  princi- 
pal by  an  express  contract  cannot  he  held 
to  have  done  so  by  implication. 

Another  and  sufficient  answer  is  that  the 
appellant  has  failed  to  show  any  use  by 
the  Postmaster-Gteneral  or  his  successors  iH 
the  patented  inventions  or  devices  of  the 
appellant,  or  to  show  that  the  contractors 
or  agents  of  the  government  have  nmde  any 
use  of  them.  His  case  here  fails  because 
he  does  not  show  that  the  inventions  or  de- 
vices used  are  those  covered  by  his  patents. 

Therefore  the  Court  of  Claims  correctly 
held  that  the  appellant  had  not  made  out  a 
case  of  contract. 

Judgment  affirmed. 


BENJAMIN  ROSENTHAL,  Plff.  In  Err., 

V. 

PEOPLE  OF  THE  STATE  OF  NEW  YORK. 

(See  S.  C.  Reporter's  ed.  260-272.) 

ConstlCntlonal  law  —  privileges  and  im- 
muntttes  —  regulating  Junk  dealers. 

1.  Privileges  and  immunities  of  citizens 
of  the  United  States  are  not  unconstitution- 
ally abridged  by  the  provisions  of  N.  Y. 
Laws  1903,  chap.  326,  amending  Pen.  Code, 
§  550,  which,  as  construed  by  the  highei^ 
court  of  the  state,  make  it  a  criminal  of- 
fense for  a  dealer  in  or  collector  of  junk, 
metals,  or  secondhand  materials,  to  buv  or 
receive  any  stolen  wire,  cable,  copper,  lead, 
solder,  iron,  or  brass  used  by  or  belonging 
to  a  railroad,  telephone,  telegraph,  gas,  or 
electric  light  company,  without  making  dil- 
igent inouiry  for  the  purpose  of  sseertain- 
ine  whether  the  person  selling  or  delivering 
it  has  a  legal  right  to  do  so. 

[For  other  cases,  see  Constitutional  Law,  IT. 
a,  1,  6,  8,  in  Digest  Sup.  Ct  1008.] 

Constitutional  law  —  due  process  of  law 

—  liberty  of  contract  —  police  regii« 

lation  of  jnnk  dealers. 

2.  No  unconstitutional  interference  with 

Note. — ^As  to  power  to  regulate  traffic  in 
junk — see  note  to  Com.  v.  Malatsky,  24 
L.ILA.(N.S.)  1168. 

Who  may  raise  objection  that  a  statuta 
contains  an  unconstitutional  discrimina- 
tion — see  note  to  Pugh  v.  Pugh,  32  L.R.A* 
(N.S.)  964. 
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anMsdiag  Pen.  Code,  |  650,  which,  •■  eon 

•truad  l^  th«  highest  court  of  the  atkte  T  N  ERROR  to  the  County  Court  of  Mon- 

auk*  It  ft  eriminal  offenM  for  ft  deiler  u  X   ro«  Count;,  in  the  State  of  New  Yoric, 

or   oolIertOT   of   junk,   meUli,    or    wcond  t^  review  •  judgment  entered  pureuftnt  to 

hMttA  mftteriftls,  to  huy  or  rMe.vo  any  iloler  ^he  n.»ndHe  of  the  Court  of  Appe.b  of  thU 

telepboDe,  teWreph,  km,  or  electric  light  Appellate  Division  of  the  Supreme  Court, 

oompftoy,  without  making  diligent  inquiry  Fourth  Department,  which  had  in  turn  ftf- 

for  wo  pnrpoee  of  aacertaining  whether  tb<  firmed  a  coDTiction  in  the  County  Court  of 

peraon  Belling  or  delivering  ii  haa  a  legal  receiving  stolen  property.    Afflrmed. 

right  to  do  M,  but  auch  leeiBlation  ii  wei:  see  aame  cue  below  in  court  of  appeala, 

within  the  legitimate  bounda  of  the  poUw  197  n_  y.  394,  46  L.R^(N.S.)   — ,  00  K. 

power  of  the  state.  ^   ggi 

rror  other  eaeee,  eee  CoDitltutloctl  Lew,  IT  _,     ',     .            .,.,^  .„  it-  „„i„i«_ 

b,  T.  bi  IT.  e,  S,  In  Dlgert  Hap.  Ct.  1808.  The  lacte  are  ■tat«d  in  the  opinion. 

OnutltaUonal   Uw  -  equal  protectlor  jj^    PerclTal  Dewitt  Oviatt  argued  the 

Of  Ote  Uw«  -  claaelBoftUon  -  Junl  ^  gj^       1^  i  ,  ,      pui„tiff  in  er- 

t.  Junk  dealera  are  not  denied  the  equal  ^n.    u      v    1   •           <  .•      ^       -in 

protection  of  the  lawa  by  the  provieionJ  ol  The  New  Yorli  law.  relating  to  erunlnally 

N.  Y.  Lawa  1903,  chap.  326,  amending  Pen  receiving   atolen    property,   a*  they  existed 

Code,    I    860,   which,   as   conitrued   by   th<  prior    to    1903,    were    adequate    to    protect 

highest  court  of  the  state,  make  it  a  crim  against  the  evils  involved. 

inal  offenae  for  a  dealer  in  or  collector  ol  People  t.  Wilson,  161  N.  Y.  408,  46  N.  E. 

junk,   metals,  or  secondhand   materials,   tt  862;  People  v.  Dowllng,  84  N.  Y.  485. 

buy  or  recoire  any  atolen  wire,  cable,  cop.  ^he    sUtute    applies   only    to    dealers    in 

per      e»d,    solder,    iron,    or   brass   used   bj  j^,                    ^^     j        legislation,  baaed 

or  belonging  to  a  railroad,  telephone,  tele-  ■„  _:     ,       j    _,  ■.          ?  .■     .■ 

graph,  gSi,  or  electric  light  company,  with  "P""  '"°«!"'' "l"^'*"*/^  ^"*"'*'L"""-.„ 

Sut  makini  diligent  inqiHry  for  the  purpo«  ^  J««>bs,  98  N.  Y.  106,  60  Am.  Rep.  636; 

of  Bscertelning  whether  the  peraon  aelling  People  1.  Marx,  9S  N.  Y.  377,  62  Am.  Rap. 

or  dellTering  U  haa  a  legal  right  to  do  so.  34,  2  N.  E.  2S;    People  ex  rel.  Madden  v. 

tFor  other  casea.  eee  Conatltntlonal  Law,  IV  Dycker,  72  App.  Div.  308,  76  N.  Y.  Supp. 

a  8.  8.  1.  Dijt-t  BOP.  «.  "OflJ  J7     fchnai-r  V.  Navarre  kol*l  k  Importi. 

Slatntea  —  who  may  »aaall  »»liditT.  ,' n>  i«!.  tj  v  ri  7n  I  B  *  tp»  ina  *m 

4.  A  junk  dealer  cannot  invoke  the  equal  ^'"'Lp*'-  ^^^  N.  ¥.83.  70  L.R  J^.  722, 108  Am. 

prot«tiin  of  the  Uws  cUum  of  the  Federal  St.  Rep.  790,  74  N.  E.  S«I ;  Wright  v.  Hart, 

Constitution  to  invalidate  the  provisions  ol  182  N.  Y.  330,  2  L.R.A.(N.S.}  338,  75  N.  B. 

N.  Y.  Laws  1903,  (.hap.  326,  amending  Pen.  404,  3  Ann.  Cas.  263;  Buffalo  t.  Linsman, 

Code,    I   660,   which,    aa   construed   by   the  i]3   App.   Div.  084,   98   N.  Y.   Supp.  737; 

highest  court  of  the  state,  make  it  a  crim-  Frmk  L..  Fiaher  Co.  v.  Woods,  187  N.  Y.  90, 

JMl  offMse  for  a  dealer  in  or  collector  ol  ;i2  L.Ri(N.a.)  707,  79  N.  E.  836;  Loohner 

*"nk,  meMs,   or  secondhand  mater  ala    to  y  ^                     L.  ed.  937, 

y  or  receive  any  stolen  wire,  cable,  cop-  Vu.  t,        »n   o  .        r^       ■•,»m 

^,  lead,  solder,  iron,  or  brasa^  used  by  or  841,  26  Sup.  Ct.  Rep.  689,  3  Ann.  Cas.  1138; 

Mougiog  to  a  railroad,  telephone,  telegraph,  People  ».  Williams,  189  N.  Y.  131, 12  URM. 

gaa,  or  Jeetria  light  oompasy,  without  mak-  (N.S.)  1130,  121  Am.  St.  Rep.  854,  81  N.  B. 

log  diligent  inouiry  for  the  purpose  of  aa-  778,  IS  Ann.  Caa.  798;  Cotting  t.  Kanaaa 

«ertainins  wlietber  the  person  selling  or  de-  City  Stock  Yards  Co.   (Cotting  v.  Godard) 

liTeriBg  it  baa  a  teni  right  to  do  ao,  because  383  u.  S.  79,  107,  46  L.  ed.  92,  108,  22  Sup. 

^  *''?J?iJ?"^'.?"  Jf^'^f^^t^'uf^'l  Ct.  Rep.  30;  Yick  Wo  v.  Hopkins,  118  U.  S. 

S^Wnt  for  railroads,  telephone,  and  tele-  1004;  Magoun  »•  "Imois  Trurt  4  Sar  Barf^ 

l?ftp*h   llnea,   or  to   include   the   owners   of  170  U.  S.  283,  294,  42  L.  ed.  1037,  1043,  U 

bUst  fnraacc*  and  braaa  foundries,  or  other  Sup.  Ct  Rep.  694 ;  Oulf ,  C.  ft  S.  F.  R.  Co.  t. 

elaaaea  who  ara  lUbla  to  loases  by  theft  of  Ellis,  166  U.  S.  160,  41  L.  ed.  666,  IT  Snp. 

artklea  of  like  kinds  Ct.  Rep.  266;  Joama  v.  Western  Steel  Car  k 

[Tg   otbs;    easK    an   BUtDte^    I.    i.   8.    in  p^jundry  Co.  249  111.  508,  94  N.  B.  946;  Cbl- 

■^rLv^lJ™^'      -«™.  «f  «™i™  wgo  T.  Lowenthal,  242  III.  404,  90  N.  E. 

■rrur  to  etM*  oonrt  —  aoopa  01  renew  "5                          ■                     ■«.    m    .     .■> 

—  muMlon  not  nlaed  below.  8^7;    People  t.  Hawkins,  167  N.  Y.   1,  42 

L  A  point  not  raised  in  the  court  below  LJLA.  490,  58  Am.  St  Hep.  736,  51  N.  B. 

aor  eovered  W  the  asaignmeuts  of  errors  in  267;  People  ex  rel.  Phillips  v.  Rsynea,  136 

tha  Federal  Sapraue  Court  cannot  be  eon-  App.  Div.  417,  120  N.  Y.  Supp.  1053;  People 

ridsred  on  a  writ  of  error  to  a  state  court,  r.  Beattie,  96  App.  Div.  3S3,  69  N.  Y.  Supp. 

t>^  etksr  cessa.  aa*  Appeal  and  Brtor,  2164-  .qb 

tlT4,  U  Digaat  tap.  Ct  1908.1  ^"i,       .  ^  .     ,        ,,  ..                     ,       i.>. 

The  atatata  la  MUQitcraa  conoeTiiXit^  &» 
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and  electric  companieSi  and  is  class  legisla- 
tion based  upon  illogical  and  arbitrary  dis- 
tinctions. 

Wright  V.  Hart,  182  N.  Y.  330,  2  L.R.A. 
(N.  S.)  338,  75  N.  £.  404,  3  Ann.  Cas.  263; 
Shaver  v.  Pennsylvania  Co.  71  Fed.  931; 
Lochner  v.  New  York,  198  U.  S.  45,  56,  49 
L.  ed.  937,  941,  25  Sup.  Ct.  Rep.  539,  3  Ann. 
Cas.  1133;  Cotting  v.  Kansas  City  Stock 
Yards  Co.  (Cotting  v.  Godard)  183  U.  S.  79, 
109,  46  Ia  ed.  92,  109,  22  Sup.  Ct.  Rep.  30; 
Connolly  v.  Union  Sewer  Pipe  Co.  184  U.  S. 
540,  46  Jj,  ed.  679,  22  Sup.  Ct.  Rep.  431; 
Gulf,  C.  A  S.  F.  R.  Co.  V.  Ellis,  165  U.  S. 
150,  41  L.  ed.  666,  17  Sup.  Ct.  Rep.  255; 
People  ex  rel.  Phillips  v.  Raynes,  136  App. 
Div.  417,  425,  120  N.  Y.  Supp.  1053;  People 
v.  Marcus,  110  App.  Div.  255,  97  N.  Y.  Supp. 
322;  People  ex  rel.  Appel  v.  Zimmcrinan, 
102  App.  Div.  103,  92  N.  Y.  Supp.  497; 
People  V.  Beattie,  96  App.  Div.  383,  392,  89 
N.  Y.  Supp.  193;  Re  Van  Home,  74  N.  J.  Eq. 
600,  70  Atl.  986. 

The  accident  of  who  owned  the  property 
can  have  no  bearing  upon  the  guilt  or  inno- 
cence of  the  purchaser.  If  the  property  is 
of  such  a  nature  that  it  is  peculiarly  sus- 
ceptible to  theft,  it  is  the  nature  of  the 
property,  and  not  the  owner  of  it,  which  con- 
stitutes the  fundamental  and  logical  distinc- 
tion. 

People  V.  Hawkins,  157  N.  Y.  1,  42  L.R.A. 
490,  68  Am.  St.  Rep.  736,  51  N.  £.  257. 

The  statute  required  the  plaintiff  in  error 
to  determine  a  legal  question,  not  as  to 
whether  the  property  had  been  stolen,  but 
as  to  the  legal  right  of  the  seller  to  sell  it. 

Lawton  v.  Steele,  119  N.  Y.  226,  7  L.R.A. 
134,  16  Am.  St  Rep.  813,  23  N.  E.  878; 
Cotting  V.  Kansas  City  Stock  Yards  Co. 
(Cotting  V.  Godard)  183  U.  S.  79,  46  L.  ed. 
92,  22  Sup.  Ct.  Rep.  30;  United  States  v. 
Reese,  92  U.  S.  214,  23  L.  ed.  563;  Gulf,  C. 
&  S.  F.  R.  Co.  V.  Ellis,  165  U.  S.  150,  41  L. 
ed.  666,  17  Sup.  Ct.  Rep.  255;  Connolly  v. 
Union  Sewer  Pipe  Co.  184  U.  S.  540,  46  L. 
ed.  679,  22  Sup.  Ct.  Rep.  431 ;  People  ex  rel. 
Rodgers  v.  Coler,  166  N.  Y.  1,  52  L.R.A.  814, 
82  Am.  St.  Rep.  605,  59  N.  E.  716;  Board 
of  Excise  V.  Merchant,  103  N.  Y.  148,  57  Am. 
Rep.  705,  8  N.  E.  484;  People  v.  Gillson,  109 
N.  Y.  389,  400,  4  Am.  St.  Rep.  465,  17  N.  E. 
343. 

A  criminal  statute  should  be  clear;  and 
it  is  apparent  from  the  literal  reading  of 
the  statute  involved,  that  the  interpretation 
placed  upon  it  by  the  court  of  appeals  is 
an  injection  into  the  statute  of  circumstances 
not  therein  expressed.  The  court  of  appeals 
thought  it  necessary  judicially  to  amend  the 
statute  in  an  effort  to  save  it. 

United  States  v.  Capital  Traction  Co.  34 

^/K  IX  C.  592,  19  Ann.  Cas.  68;  Louisville 

4lt  ^r,  A  Co,  V.  Com,  99  Kj.  232,  33  L.R.A. 


209,  59  Am.  St.  Rep.  457,  35  S.  W.  129; 
Czarra  v.  Medical  Supers.  25  App.  D.  C 
443 ;  United  States  v.  Reese,  92  U.  S.  214, 23 
L.  ed.  563;  Lochner  v.  New  York,  198  U.  S. 
45,  49  L.  ed.  937,  25  Sup.  Ct.  Rep.  539,  3 
Ann.  Cas.  1133. 

When  this  defendant  pleaded  guilty,  he 
had  a  right  to  rely  upon  the  principle  ex- 
pressed in  Lewis's  Sutherland  on  Statutory 
Construction,  2d  ed.  vol.  1,  p.  176,  to  the 
effect  that  ''the  law  is  to  be  tested  not  by 
what  has  been  done  under  it,  but  what  may 
be  done  under  it." 

The  situation  is  such  that  this  court  is 
permitted  to  interpret  the  statute  for  itself. 

Yick  Wo.  V.  Hopkins,  118  U.  S.  355  356, 
366,  30  L.  ed.  220,  225,  6  Sup.  Ct.  Rep.  1064; 
Baldwin  v.  Franks,  120  U.  S.  680,  30  L.  ed. 
766,  7  Sup.  Ct.  Rep.  656,  763;  Burgess  v.  Sel- 
igman,  107  U.  S.  21,  27  L.  ed.  359,  2  Sup.  Ct. 
Rep.  10;  Douglass  v.  Pike  County,  101  U.  8. 
679,  25  L.  ed.  968;  Piqua  State  Bank  v. 
Knoop,  16  How.  369,  14  L.  ed.  977;  Atch- 
ison, T.  &  S.  F.  R.  Co.  V.  Matthews,  174  U.  S. 
96,  43  L.  ed.  909,  19  Sup.  Ct.  Rep.  609; 
Louisville  Trust  Co.  v.  Cincinnati,  22  C.  0. 
A.  334,  47  U.  S.  App.  36,  76  Fed.  296; 
Loeb  V.  Columbia  Twp.  91  Fed.  37. 

Mr.  Freeman  F.  Zimmerman  submit- 
ted the  cause  for  defendant  in  error.  Mr. 
John  W.  Barrett  was  on  the  brief: 

Tlie  statute  under  consideration  ia  not 
unconstitutional,  as  interpreted  by  the  court 
of  appeals  of  the  state  of  New  York. 

Barbier  v.  Connolly,  113  U.  S.  27,  28  L.  ed. 
923,  5  Sup.  Ct.  Rep.  367 ;  Hayes  v.  Missouri, 
120  U.  S.  68,  30  L.  ed.  578,  7  Sup.  Ct.  Rep. 
350;  Holden  v.  Hardy,  169  U.  S.  366,  42 
L.  ed.  780,  18  Sup.  Ct  Rep.  383. 

The  construction  placed  upon  this  statute 
by  the  court  of  appeals  of  the  state  of  New 
York  is  conclusive. 

Morley  v.  Lake  Shore  &  M.  S.  R.  Co.  146 
U.  8.  162,  36  L.  ed.  925,  13  Sup.  Ct.  Rep.  54; 
Nobles  V.  Georgia,  168  U.  8.  398,  42  L.  ed. 
515.  18  Sup.  Ct.  Rep.  87;  Bergemann  v. 
Backer,  157  U.  S.  655,  39  L.  ed.  845,  15  Sup. 
Ct.  Rep.  727. 

Mr.  Justice  Pitney  delivered  the  opin- 
ion of  the  court: 

The  plaintiff  in  error  pleaded  guilty  to 
an  indictment  charging  him  with  "the 
crime  of  criminally  receiving  stolen  prop- 
erty," in  that  he,  being  a  dealer  in  and 
collector  of  junk,  metals,  and  secondhand 
materials,  did  feloniously  *buy  and  re-[S65 
ceive,  from  persons  named,  certain  copper 
wire,  "the  same  then  and  there  consisting  of 
copper  wire  used  by  and  belonging  to  a 
telephone  company,  to  wit,  used  by  and 
being  the  goods,  chattels,  and  personal 
property  of  the  Bell  Telephone  Company, 
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of  Buffalo,  .  .  .  then  lately  stolen, 
taken,  and  carried  away  from  the  posses- 
sion of  the  said  Bell  Telephone  Company, 
.  .  without  ascertaining  hy  diligent 
inquiry  that  the  said  persons  so  selling 
and  delivering  the  same  had  a  legal  right 
to  do  so." 

The  indictment  was  founded  upon  chap. 
326  of  the  Laws  of  1903  of  the  state  of 
New  York,  amending  §  550  of  the  Penal 
Code.  The  section,  as  amended,  rends  as 
follows: 

"Sec.  550.  Criminally  receiving  proper- 
ty.— A  person  who  buys  or  receives  any 
stolen  property,  or  any  property  which  has 
been  wrongfully  appropriated  in  such  a 
manner  as  to  constitute  larceny  according 
to  this  chapter,  knowing  the  same  to  have 
been  stolen  or  so  dealt  with,  or  who  cor- 
ruptly, for  any  money,  property,  reward,  or 
promise,  or  agreement  for  the  same,  con- 
ceals, withholds,  or  aids  in  concealing  or 
withholding,  any  property,  knowing  the 
same  to  have  been  stolen,  or  appropriated 
wrongfully  in  such  a  manner  as  to  consti- 
tute larceny  under  the  provisions  of  this 
chapter,  if  such  misappropriation  has  been 
committed  within  the  state,  whether  such 
property  were  so  stolen  or  misappropriated 
within  or  without  the  state  [or  tcho,  being 
a  dealer  in  or  collector  of  junk,  metals,  or 
tecondhand  materials,  or  the  agent,  em' 
ployee,  or  representative  of  such  dealer  or 
collector,  buys  or  receives  any  wire,  cable, 
copper,  lead,  solder,  iron,  or  brass  used  by 
or  belonging  to  a  railroad,  telephone,  tele- 
graph, gas  or  electric  light  company  unth- 
out  ascertaining  by  diligent  inquiry  <hat  \ 
the  person  selling  or  delivering  the  same 
has  a  legal  right  to  do  so],  is  guilty  of 
criminally  receiving  such  property,  and  is 
punishable,  by  imprisonment  in  a  state 
2 66] prison  for  not  more  than  *five  years,  or 
in  a  county  jail  for  not  more  than  six  months, 
or  by  a  fine  of  not  more  than  $250,  or  by 
both  such  fine  and  imprisonment." 

The  words  inclosed  in  brackets  were 
added  by  the  amendment  of  1903,  which 
made  no  other  change  in  the  section.  The 
section  as  amended  was  re-enacted  in  the 
Penal  Law  as  S  1308. 

Having  pleaded  guilty,  the  plaintiff  in 
error  moved  in  arrest  of  judgment,  upon 
the  ground  of  the  unconstitutionality  of 
the  amendment  of  1903,  and  this  motion 
having  been  denied,  sentence  of  fine  and 
imprisonment  was  imposed,  whereupon  he 
took  an  appeal  to  the  appellate  division, 
and  from  an  adverse  ruling  in  that  court 
be  appealed  to  the  court  of  appeals,  which 
eonrt  sustained  the  statute  against  the  con- 
stitutional objections,  and  affirmed  the 
Judgment  of  conviction.  197  N.  Y.  394,  46 
L.R.A.(N.S.)  — ,  00  N.  E,  991. 
%1  Xu  ed. 


The  record  having  been  remitted  to  the 
county  court,  the  present  writ  of  error  was 
taken.  The  errors  relied  upon  are  that  the 
courts  of  the  state  of  New  York  erred, 
because  they  ought  to  have  decided  that  the 
amendment  of  1903  to  §  550  of  the  Penal 
Code  was  in  conflict  with  the  14th  Amend- 
ment, in  that  (a)  it  abridged  the  privileges 
and  immunities  of  the  plaintiff  in  error; 
(b)  deprived  him  of  his  liberty  and  prop- 
erty without  due  process  of  law;  and  (c) 
denied  to  him  the  equal  protection  of  the 
laws. 

No  serious  argument  was  made  to  sup- 
port the  contention  that  the  act  in  any 
way  abridged  the  privileges  or  immunities 
of  the  plaintiff  in  error  as  a  citizen  of  the 
United  States.  This  part  of  the  prohibi- 
tion of  the  14th  Amendment  refers  only  to 
such  privileges  and  immunities  as  pertain 
to  citizenship  of  the  United  States,  as  dis- 
tinguished from  state  citizenship.  Slaugh- 
ter House  Cases,  16  Wall.  36,  74,  80,  21  L. 
ed.  394,  408,  409.  We  are  unable  to  see 
that  the  statute  under  consideration,  or  ita 
enforcement  in  the  case  at  hand,  even  if 
the  act  be  fairly  open  to  any  or  all  of  the 
criticisms  that  are  made  upon  it,  abridges 
in  the  *least  any  privilege  or  immunity[267 
that  arises  out  of  the  national  citizenship  of 
the  plaintiff  in  error. 

The  argument  is  thus  narrowed  to  a  con- 
sideration of  the  statute  in  the  light  of  the 
"due  process  of  law"  and  "equal  protec- 
tion" clauses. 

The  New  York  court  of  appeals  in  the 
present  case  construed  the  amendment  of 
1903  as  applying  only  to  stolen  property, 
and  as  putting  upon  the  dealer  in  junk, 
metal,  or  secondhand  materials,  not  the  bur- 
den of  ascertaining  at  his  peril  that  the 
persoji  selling  or  delivering  the  wire  or 
other  property  specified  has  a  legal  right  to 
do  so,  but  only  the  duty  of  making  diligent 
inquiry  for  the  purpose  of  ascertaining 
whether  the  person  selling  or  delivering  it 
has  such  legal  right. 

Counsel  for  the  plaintiff  in  error  argues, 
first,  that  the  act  in  question  is  unconsti- 
tutional even  as  thus  interpreted;  and  this 
on  the  grounds  that  the  previous  laws  re* 
lating  to  criminally  receiving  stolen  prop- 
erty were  adequate  to  protect  against  the 
evils  involved,  and  that  the  act  of  1903  ia 
unreasonable  and  oppressive,  and  an  undue 
interference  with  the  liberty  of  contract; 
that  since  the  act  applies  only  to  dealers 
in  metals,  etc.,  it  is  class  legislation,  based 
upon  arbitrary  distinctions;  and  that  the 
statute  protects  the  property  only  of  rail- 
road, telephone,  gas,  and  electric  companies, 
and  for  this  reason  likewise  is  based  u^OtXi 
arbitrary  diBtinct\on«. 

In    Biipport    ol    tYiiB    aTgamenV    CAMiii^ 
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points  oat  that,  without  the  amendment  of 
1903,  the  Penal  Code  provides  that  anyone 
who  buys  or  receives  property,  knowing  it 
to  be  stolen,  is  guilty  of  a  felony;  that 
anyone  who  conceals  or  withholds  or  aids 
in  the  concealment  or  withholding  of  such 
property  is  guilty  of  a  felony;  that  the  de- 
cisions of  the  courts  of  New  York  hold  that 
actual  knowledge  of  the  fact  that  the  prop- 
erty is  stolen  is  unnecessary,  and  that  any- 
thing in  the  circumstances  that  would  put 
an  honest  or  prudent  man  upon  inquiry  is 
268]sufficient  to  warrant  *a  conviction. 
People  V.  Dowling,  84  N.  T.  478,  486;  People 
V.  Wilson,  151  N.  T.  403,  45  N.  E.  862.  It  is 
also  pointed  out  that  chapter  308  of  the  Laws 
of  1903  compels  every  junk  dealer  (except 
in  cities  of  the  first  class)  to  obtain  a  li- 
cense, provides  that  when  such  a  dealer 
purchases  any  pig  iron,  pig  metal,  copper 
wire,  or  brass  car  journals,  he  shall  cause 
a  statement  to  be  subscribed  by  the  seller 
as  to  when,  where,  and  from  whom  be  ob- 
tained the  property,  which  statement  must 
be  filed  with  the  chief  of  police;  and  that 
when  a  junk  dealer  purchases  the  property 
described,  he  must  keep  such  purchase  ab- 
solutely separate  and  distinct,  without 
change  or  mutilation,  for  a  period  of  five 
days  after  the  purchase,  and  must  tag  it 
with  a  tag  bearing  the  particulars  of  the 
purchase.  And  that  all  cities  of  the  first 
class  have  dealt  with  the  subject-matter 
through  the  means  of  local  ordinances  at 
least  as  comprehensive  as  the  statute  just 
mentioned. 

Counsel,  indeed,  concedes  the  abundant 
right  of  the  legislature  to  regulate  the  junk 
btuBiness,  and  admits  that  such  r^^lations 
as  those  just  referred  to  are  quite  within 
the  legislative  power  of  the  state. 

This  concession  is,  we  think,  very  prop- 
erly made ;  and,  this  being  so,  there  is  little 
ground  left  for  an  attack  upon  the  amend- 
ment of  1903  because  of  its  alleged  unrea- 
sonable and  arbitrary  requirement  that  a 
dealer  in  or  collector  of  junk,  metals,  or 
secondhand  materials,  who  buys  or  receives 
any  stolen  wire,  cable,  copper,  lead,  solder, 
iron,  or  brass,  used  by  or  belonging  to  a 
railroad,  telephone,  telegraph,  gas,  or  elec- 
tric light  company,  shall  make  diligent  in- 
quiry to  ascertain  that  the  person  selling 
or  delivering  it  has  a  legal  right  to  do  so. 

When  it  is  conceded  that  such  a  dealer 
may  be  properly  subjected  to  punishment 
as  a  criminal  if  he  receives  stolen  property 
without  actual  knowledge  that  it  has  been 
stolen,  and  merely  because  charged  with 
notice  of  circumstances  such  as  would  have 
969]put  an  honest  or  prudent  *man  upon 
inquiry,  it  needs  little  argument  to  vindicate 
/es^)Mt]on  with  respect  to  particular  kinds 
of  pei9oiuU  property  thmt  the  legislature  in 


its  wisdom  presumably  deemed  to  be  mora 
susceptible  of  theft  than  other  property, 
when  that  legislation  but  adds  the  farther 
requirement  of  diligent  inquiry  by  tha 
dealer  with  respect  to  the  right  of  tha 
seller. 

It  is  urged  as  a  criticism  that  the  stat- 
ute directs  the  junk  dealer's  inquiry  to 
the  question  of  the  legal  right  of  ttie  seller 
to  sell,  rather  than  to  the  question  of  aa 
original  larceny.  It  ought  to  be  unnecea- 
sary  to  say  that  if  goods  have  in  faet  beea 
stolen,  a  diligent  inquiry  into  the  right  of 
the  present  possessor  to  make  sale  or  de> 
livery  of  them  will  very  surely  tend  to 
disclose  the  larcenous  origin  of  his  title. 
Indirect  questions  in  such  a  ease  will  very 
probably  bring  out  the  truth  as  readily  and 
as  surely  as  the  plump  inquiry — ^'Did  yoa 
steal  these  goods  f  Or,  at  least,  the  legis- 
lature might  so  presume.  For,  of  eoarse, 
all  such  matters  rest  in  legislative  disore- 
tion. 

Counsel  suggests  that  diligent  inquiry  bj 
a  junk  dealer  respecting  the  legal  right  of 
one  offering  certain  wire  or  other  goods  for 
sale  might  lead  to  perplexing  questions  thai 
only  a  court  of  last  resort  could  properly 
determine.  The  obvious  answer  is  that  a 
method  of  inquiry  that  would  bring  to 
light,  in  rare  instances,  even  the  occult  and 
doubtful  point  in  a  vendor's  title,  would, 
if  systematically  adhered  to,  be  reasonably 
sure  in  a  greater  number  of  instances  to 
develop  the  faet  that  the  goods  under  In- 
vestigation had  been  acquired  by  theft 

We  have  said  enough  to  indicate  the 
character  of  the  arguments  employed  in  the 
effort  to  show  that  the  act  of  1903  is  wholly 
arbitrary  and  constitutes  so  groundless  an 
interference  with  the  citisen's  liberty  of 
contract  as  to  bring  it  within  the  d^un- 
elation  of  the  due  process  of  law  dause  of 
the  14th  Amendment.  It  seems  to  us  thai 
the  object  of  the  legislation  is  well  within  the 
^legitimate  bounds  of  the  police  power  [2  70 
of  the  state,  and  sustainable  upon  the  prin- 
ciples discussed  in  Mugler  v.  Kansas,  12S 
U.  8.  623,  661,  31  L.  ed.  206,  210,  8  Sup. 
Ct  Rep.  273,  etc.,  of  which  more  reeeni 
applications  are  to  be  found  in  Booth  ▼• 
Illinois,  184  U.  8.  425,  429,  46  L.  ed.  62S. 
626,  22  8up.  Ct  Rep.  425,  and  Lemieuz 
V.  Young,  211  U.  8.  489,  53  L.  ed.  295,  29 
8up.  Ct  Rep.  174.  8ee  also  Chicago,  B.  k 
Q.  R.  Ca  V.  McGuire,  219  U.  &  549,  568^ 
55  L.  ed.  328,  338,  81  8up.  Ct.  Rep.  259. 

Nor  can  the  aet  in  question  be  deemed 
to  conflict  with  the  ^equal  protection* 
clause  because  it  places  junk  dealers,  9ta^ 
in  a  class  by  themselves.  The  argument 
under  this  head  Is  that  If  property  of  the 
kinds  mentioned  in  the  aet  la  peenllarty 
susoeptlble  of  theft,  there  la  bo  reason  tluii 
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ftll  puMns  ihould  not  ba  mbjeeted  to  the  1  So  f&r,  therefore,  u  plaintiff  in  error  U 
MB«  rules  with  reterenee  to  Ita  pnrchue. '  concerned,  the   legislature   hu  aimplf  not 

TbU  neede   no   uuwer  beyond   e   refereooc  extended  the  scope  of  the  set  so  far  as  it 

to  the  well-known  fact,  alluded  to  bf  tbi  might  properly  have  done.    The  ar^nment 

New  Tork  oonrt  of  appeals  in  its  opinion  under  this  bead  eoneedee,  and   most  eon- 

Bsrsin,  that   Jnnk  dealers  provide  an   im-  cede,  that  the  set  is  benelielal  as  far  as  It 

portaat  market  for  stolen  merchandiie  ol  goes,  the  complaint  being  that  It  does  not 

the  kinds  naatloned,  and   that  beeause  ol  go  far  enough.     But  the  Federal   Constitu- 

tbalr  experience  tliej  are  pecnliarlj  fitted  tion  does  not  require  that  all   state  laws 

to  detect  whether  property  offered  Is  atoleTi  iball  be  perfect,  nor  that  the  entire  field  of 

property.     Plainly  !t  cannot  be  said   thai  proper    legislation    shall    be    eovered    by    a 

the   eluslSeatlon    reets   on   no   reasonable  single  enactment. 

baala.  It  Is  nnneoessary  to  rehearse  th«  The  court  of  appeals,  in  the  ease  before 
groande  upon  which  rests  the  authority  ol  us,  said  with  respect  to  this  topic:  The 
the  stalaa  to  retort  to  elassifieation  for  par'  I^iilsture  is  presumed  to  have  been  famll' 
poaea  of  l^lslation.  The  citation  of  a  tern  isr  with  current  history  and  the  decisions 
reoeat  Illnatntive  case*  will  obviate  tx-  of  the  courts,  which  show  that  property 
tended  dlseoaslon.  Uagonn  v.  Illinoii  of  a  certain  kind,  auch  as  copper,  brasa, 
Tmst  t  SsT.  Bank,  ITO  U.  S.  289,  203,  42  Iron,  etc.,  is  frequently  stolen  from  rail- 
Ik  ed.  lOST,  1042,  18  Sup.  CL  Rep.  SOi;  road,  telegraph,  and  similar  corporations. 
Orient  Ins.  Co.  t.  Daggs,  172  U.  S.  GS7,  whidi  cannot  adequately  protect  it  because 
6AS,  4S  L.  ed.  052,  BM,  IB  Sup.  Ct  Rep,  it  Is  scattered  through  the  country  along 
281 ;  LoulsviUe  i  N.  R.  Co.  t.  Ileiton,  218  extensive  lines  of  transportation  or  commu- 
U.  8.  M,  52,  64  L.  ed.  021,  027,  30  Sup.  nieation,  and  which  is  exposed  to  view  and 
Ct.  Rep.  0761  Undsley  t.  Natural  Carbonic  caption  by  the  evil  minded,  who  find  their 
Oas  C«.  220  U.  S.  61,  78,  65  I.,  ed.  360,  877,  best  nuuket  in  the  shops  of  certain  junk 
31  Sup.  Ct.  Rep.  337,  Ann.  Oas.  1S12  C,  160.  dealers." 

The  fact  that  the  act  of  1B03  has  refer-  'If    the    act    required    any    defense[STS 

enee  to  the  property  of  onlf  railroad,  tete-  against  the  criticism  now  under  consldera- 

phone,  gas,  and  electric  companies  fumlshei  tion,  this  expression  would  suffice. 

no  ground  for  the  plaintiff  in  error  to  In-  It    remains   only    to    notice   the   second 

voke  the  "equal  protection"  clause  of  th«  principal  contention  of  plaintiff  in  error, 

14tb  Amendmant.   ,;nie  failnre  of  the  legis-  which  Is  that  the  construction  placed  upon 

latnre  to  extend  the  protection  of  the  act  the  act  of  1003  by  the  court  of  appeals  Is 

to  the  like  kinds  of  property  when  owned  clearly  erroneous,   and   that  the   situation 

by   manufacturers   of   equipment   for   rail-  is  such  that  this  court  ou^t  not  to  hold 

roads,  talsplioite,  and  telegrapb  lines,  as  well  Itself  bound  by  that  construction, 

aulas  when  owned  by  the 'companies  oper-  It  1*  ingeniously   argued   that  since  the 

ating  neh  lines;   or  the  failure  to  Include  statute  bad  never  been  Judicially  construed 

the    owners    of   blast   furnaces    and    brass  until  the  decision  of  the  court  of  appeals 

fooBdrki,  or  other  elassea  who,  at  elaimed  In  this  caae,  and  since  that  court   (errone- 

by  eoonael,  are  liable  to  loaaes  by  theft  of  onaly,  it  Is  asserted)   Injected  into  the  act 

artklea  of  the  tike  kinds, — affords  no  foot-  by  construction  two  elements  that  are  said 

lug  tor  an  attack  by  plaintiff  In  error  upon  not  to  be  apparent  from  a  literal  reading,— 

tb»   eoutitutlonality   of   the   act,   for   the  to   wit,  that   the   statute   applies   only   to 

fMson  that  be  doe*  not  bring  himself  with-  stolen   property,  and  that  the  dealer  need 

1b  any  of  the  classes  that,  aeeording  to  the  oot  ascertain  the  legal  rig^t  of  tbe  seller, 

aigoment,    are    pecuIUrly    susceptible    to  bnt    need   only   make   diligent   Inquiry   to 

lo«es  of  the  kind  that  the  statute  is  de-  «5erUin  the  same,  the  plaintiff  in  error  Is 

signed  to  prevent,  nor  does  be  show  that  .ggrfeved  by  what   Is  called  the  "judicial 

lio  hM  •nffsred  any  injury  l^;r~»n  of  the  .^endment"  of  the  statute. 

?2r  !^  ^    'S^      .^  to  extend  the  pro-  ^^^       j,  ^^^  ai,ti„ctly  invoking  the  prcK 

taetlMi  el  the  act  to  other  classes  of  owners.  .,..,,.      ,  „  _„..  ,„,„  ,  „.   .."   _t.i_^ 

Tyler  t.  Registration  Ct  Judges.  17»  U.  S.  hIb>Uon  of  e-  pos*  r«(o  I""-,  "  f"'^"? 

406^  408,  WlTed.  152,  «54f21   Sup.  Ct  ^^^    ;<  ^°'  ''"  \**  *^«  f**'""  ^T't 

R^  m,  Hooker  v.  Burr,  104  U.  8.  416,  tutlon    the  argument,  if  it  h«"  wy  l»Mi«, 

41t,  48  Ik  od.  MMB,  1060,  24  Sup.  Ct.  Rep.  """*  *•  'e**^  "P*"  *•"**  prohibition. 

708;  New  York  «x  r«l.  Hateh  r.  Reardon,  "  *•  eufBcIent  to  say  that  no  such  point 

MM  n.  B.  162,  160,  61  L.  ed.  416,  422,  27  »PP«»rs  to  have  been   raised  in  the  court 

Bop.  Ct  Rep.  188,  0  Ann.  Cks.  736;  South-  below,  although  It  might  have  been  raised 

an  R.  Co.  V.  Eln^  217  U.  B.  024,  634,  54  by  an   application   for   rehearing.     Nor   Is 

L.   dL   888,   871,   SO   Sup.   Ct   Rep.   694;  any  snsh  point  covered  by  tbe  assignmenta 

■tudard  Btodt  Tood  Co.  t.  Wright,  226  D.  of  error  In  tUs  eoun. 

B.  S40,  660,  68  L.  sd.  llfT,  UOl,  82  Bnp.  Jndgmfliii  alKrnwd. 
Ok  AyL  ;ii 


SUPREME  COURT  OF  TEE  UNITED  STATES. 
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URSZDL1A  ZAKONATTB,  Appt., 


(See  S.  a  Seporter'f  ed.  £T2-27B.) 

Covrta  —  deportation  of  alien  —  Jndl- 
elal  review  of  Rndlnga. 

].  The  Sndinga  of  fkct  opon  which  were 
iHUed  An  order  ot  the  Secretary  or  Com- 
merce and  Lftbor  for  the  deportation,  con- 
formably to  the  aot  of  February  20,  1007 
(34  But.  at  L.  8Se,  chap.  1134,  U.  8. 
Gomp.  SUt.  Bupp.  1011,  f  400),  g  3,  of  an 
alien  found  to  m  practising  proatitution 
within  three  yeara  aiter  her  entry  into  the 
United  States,  are  not  subject  to  review 
by  tbe  courts,  if  the  evidence  wai  adequate 
>ort  the  BecretaiVs  conolueions,  and 
a  fair  hearin;;. 


to  ■npport 
the  alien  i 


-  poTCcr  of  Coil' 


£.  Congreu,  in  the  exercise  of  ita  author- 
ity to  prohibit  tbe  admiBaion  of  alieuB  Into 
the  United  States  and  to  regulate  their  en- 
trance, oould  eonatituti anally  provide,  as  is 
done  by  the  act  of  February  2 


after  her  entry  into  the  United  States. 
[For  other  caiea,   see   Aileni.   TI..   la   Dixeet 

Sap.  ct.  ma.] 
Jorr  —  constitutional  right  —  deporta- 
tion of  alien. 

i.  Proceedings  bad  conformably  to  provi- 
sions of  the  act  of  February  20,  1007,  S  3, 
for  the  deportation  of  any  alien  found  prac- 
tising proatitution  within  three  years  after 
her  entry  into  the  United  States,  are  not 
criminal,  within  the  meaning  of  the  guar- 
anty of  U.  S.  Const..  Sth  Amend.,  that  in 
all  criminal  prosecutiani  tbe  accused  shall 
enjoy  the  right  to  a  apeedy  and  public  trial 
by  an  impartial  jury  of  the  state  and  dis- 
trict wherein  the  crime  shall  have  been  com- 

[For  other  cases,  see  Jnry,  I.  b.  2,  to  Dlgeat 

Bop.  Ct  IMS.) 
Constitntlonal   law  —  due  process   of 

Ian  —  deportation  of  alien. 

4.  Life,  liberty,  or  property  are  not  talc- 
en  without  due  process  of  law,  contrary  to 
U.  S.  Const ,  Stn  Amend.,  by  proceedings 
under  the  act  of  February  20,  1907,  %  3, 
reanlting  in  the  deportation  of  an  alien 
found  to  be  practising  prostitution  within 
three  years  after  her  entrr  into  the  United 
States,  although  the  inquiry  devolves  upon 
the  Department  ot  Commerce  and  Labor,  or 
subordinate  officials  thereof,  and  their  find- 
ings of  fact,  after  a  fair  though  summary 
hearing,  are  made  conclusive. 

[For  other  cases,  see  ConetltDtloail  Law.  IT. 
b,  6,  Id  Dlseit  Sup.  Ct.  IMS.] 

Orlmlnal  law  —  offenses  acalnat  differ- 
ent SDverelgntiea  —  deportation  of 
aUen. 

5.  The  police  power  of  the  state  cannot 
A>  'Mfd  to  be  uDcoiMtitut tonally  interfered 

J^J*  J^r  '*•  prowMoa*  ot  th»  met  ol  Febra> 


aiT  20,  1007,  S  3.  for  the  deportation  of  an 
alien  found  to  be  practising  proetitutioa 
nithin  three  years  after  her  entry  into  the 
United  States,  because  it  veata  in  the  Fed- 
eral authorities  the  power  to  try  an  immi- 
grant for  a  violation  of  tbe  penal  laws  Of 
the  state  of  which  she  has  become  a  resi- 
dent. 
(For  other  cases,  see  Criminal  Law,  IT.,  la 

Dlseat  Sap.  Ct  190S.) 

Constitutional  law  —  executive  ezer- 
clBe  of  Jndlctal  power  ^  deportation 
of  alien. 

6.  Judicial  powers  are  not  unconstitntion. 
ally  vested  in  the  executive  branch  of  tbe 
government  by  the  provisions  of  the  act  of 
February  20,  1007,  for  tbe  deportation  of 
an  alien  found  to  be  practising  proatitu- 
tion within  three  yeara  after  her  entry  in- 
to the  United  States,  although  the  inquiry 
under  that  statute  devolves  upon  the  De- 
partment ot  Commerce  and  Lat>or,  or  sub- 
ordinaU  officials  thereof,  and  their  findings 
of  fact,  after  a  fair  though  summary  hear- 
ing,  are   made  conclusive. 

[For  other  cases,  see  Constitutional  l«W,  IIL 

a.  S.  In  DiKeat  Sap.  Ct.  IMS.] 
Habeas  corpus  —  constitntlonal  right  ^ 

deportation   of  alien. 

7.  Tbe  constitutional  guaranty  of  tbe 
privilege  of  habeas  corpus  is  not  violated 
by  the  provisions  of  the  act  of  February 
20,  1007,  for  tiM  deportation  of  an  alien 
found  to  be  practising  prostitution  within 
three  years  alter  her  entry  into  the  United 
States,  although  the  inquiry  under  that 
statute  devolves  upon  the  Department  of 
Commerce  and  Labor,  or  aubordinsta  offi- 
cials thereof,  and  their  findings  of  fact,  af- 
ter a  fair  though  summary  hearing,  ara 
made   conclusive. 

[For 


APPEAL  from  the  District  Court  ot  tbe 
United  States  for  the  Eastam  District 
of  Missouri  to  review  a  judgment  which  af- 
firmed an  order  dismissing  a  writ  of  habeaa 
corpus  to  inquire  into  a  detention  of  an 
alien  immigrant  under  warrants  of  arrest 
and  deportatioL.     Affirmed. 

Mr.  I>eander  G.  Pope  argued  tbe  cause, 
and,  with  Mcasrs.  Charles  F.  Joy  and  Henry 
B.  Davis,  filed  a  brief  for  appellant: 

The  constitutional  guaranties  that  no  per- 
son shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law,  and 
that  the  accused,  in  all  criminal  prosecu- 
tions, ahull  enjoy  the  right  ta  a  speedy  and 
public  trial  t^  an  impartial  jury  of  the 
state  and  district  wherein  the  crime  shall 
have  been  committed,  extend  to  an  alieOi 
lawfully  admitted  into  the  United  States. 

Sprung  V.  Uorton,  182  Fed.  330;  United 

8tat«a  ex  rel.  Hnber  v.  Sibray,  ITS  Fed.  IMt 

9M  V.  8. 


1018.  ZAEONAITE  r.  WOLF. 

Beaven  v.  Henkel,  194  U.  B   B3,  48  L.  ed  The  dutrict  eonrt  committed  error  in  hoU- 

88S,  24  Sup.  Ct.  Bep.  SOS.  ing  that  asid  district  court  wu  precluded 

Th«ae  guarantiM  are  applicable  to  even  i  by  the  finding!  gf  fact  of  the  Department 

t«ebnicaU;  criminal  prosecution,  and  cove:  from  paasing  on  the  facta  in  the  case,  and  in 

nn  offense  like  that  charged  against  appel  ruling  out  the  evidence  offered  bj  the  peti- 

laot  in  the  case  at  bar.  tioner  to  show  that  she   waa  illegally   d«- 

United  SUtea  v.  Zucker,   161   U.  S.  481  prived  of  her  liberty. 

40  L.  ed.  779,  16  Sup.  Ct.  Rep.  841 ;  Unitec  Daviea  t.  Manolla,  103  C  C.  A.  310,  179 

SUtea  ex  reL  Euber  t.  Sibray,  ITS  Fed.  144  Fed.  818;  Sprung  t.  Morton  and  Cbio  Yow  t. 

The  0th  Amendment  was   intended  to  b<  United  States,  supra, 

restrictive  of  the  powers  of   Congress,  anc  Conceding,  for  the  purpose  of  argument, 

waa  designed  to  prevent  interference  witl  that  tha  Department  of  Commerce  and  Labor 

the  rights  of  the  states.  had    been    legally    invested    with    judicial 

Davis  V.  Texts,  139  U.  8.  663,  3G  L.  ed  powers,  and,  by  due  process  of  law,  acquired 

302,  11  Sup.   Ct.  Bep.  STS;   Eilenbecker  T  jurisdiction   over   the   person   of   appellant. 

District  Court,  134  U.  S.  36,  33  T^  ed.  803  and   the   subject-matter   of   the  action,   the 

10  Sup.  Ct.  Rep.  424;  Barron  v.  Baltimore  record   unmiatakabl;   ahowB   that   the  trial 

7  Pet.  243,  S  L.  ed.  672;  United  States  ei  waa  conducted  in  contravention  of  the  pro- 

rel.  Hutier  V.  Sibray,  17S  Fed.  144.  visions  of  the   Constitution,  requiring  the 

The  act  approved  February  20tli,  1S07:  accused  to  be  confronted  with  the  witneasea 
regnlating  the  immigration  of  aliens  intc  against  her;  to  have  compulsory  process  (or 
the  United  States,  in  so  far  as  it  attempU  obtaining  witnesses  in  her  favor;  and  to 
to  confer  juriadietion  upon  a  tribunal  sitting  have  the  aasistance  of  counsel  for  her  de- 
ontaide  of  the  state  in  which  an  offense  ii  fense.  Refusal  of  all  these  rights  at  the  flrat 
alleged  to  have  been  committed,  to  hear  and  hearing,  at  which  the  alleged  damaging  ad- 
determine  sncb  offense,  ia  unconstitutional,  missions  were  extracted  from  the  accused, 
and  plainly  in  contravention  of  the  provi-  forming  the  basis  for  flnding  appellant 
•iona  of  the  6tb  and  6th  Amendmenta  to  the  guilty,  as  charged,  constitutes  the  order 
Conititution.  made  by  the  department  oppressive,  unjust. 

Beavers  v.  Henkel,  194  U.  S.  83,  48  L.  ed,  and  illegal. 

886,  S4  Sup.  Ct  Rep.  606.  United  States  ex  rel.  Euber  v.  Sibray,  178 

The   provisions   of   the    immigration   act  Fed.  144;  Sprung  v.  Morton,  182  Fed.  330. 

in  question,  vesting  in  the  Federal  authori-  Where  an  accused  alien,  to  whom  the  aefe- 

tiea  the  power  to  try  an   immigrant,  law-  guards  of  the  Constitution  have  accrued  and 

fully  admitted  into  the  United  States,  for  a  properly  appertain,  la  forcibly,  and  without 

violation  of  the  penal  laws  of  the  atate  of  her  consent,  and  against  her  witl,  removed 

which  he  has  become  a  resident,  constitute  from  the  state  of  Illinois,  of  which  she  waa 

an    iaterfereoce    with    the    police    powers,  an  inhabitant  at  the  time,  and  carried  into 

which   are  matters  reserved   for  regulation  the  state  of  Missouri,  and  arraigned,  tried, 

by  the  states,  and  not  within  any  powers  and  convicted  l>efore  a  tribunal  in  the  latter 

delegated  to  Congress  by  the  Constitution,  state,  of  an  offense  against  tfae  penal  laws  of 

Davis  T.  Texas,  139  U.  S.  6S3,  35  L.  ed.  the  land,  alleged  to  have  been  committed  in 
302,  11  Sup.  Ct  Bep.  070;  Eilenbecker  v,  the  state  from  which  she  was  removed,  she 
Diatrtet  Court,  134  U.  8.  35,  33  L.  ed.  803.  is  unquestionably  deprived  of  her  liberty, 
10  Sup.  Ct.  Bep.  424;  Barron  v.  Baltimore,  without  due  process  of  law,  and  moat  clearly 
7  Pet.  243,  8  L.  ed.  072;  Keller  v.  United  jenied  her  constitutional  righta,  and  the 
Statea,  213  U.  8.  138,  139,  63  L.  ed.  737,  20  courts  should  uuheaitatingly  order  bar  re- 
Sup.  Ct.  Rep.  470,  16  Ann.  Cas.  1O06;  Ull-  lease  and  discharge. 

man  v.  United  States,  213  U.  8.  138,  139,  United  SUtea  ex  reL  Huber  v.  Sibray,  178 

S3  L.  ed.  737,  29  Sup.  Ct.  Rep.  470,  16  Ann.  Fed.  144;  Daviea  v.  Hanolis,  108  C.  0.  A. 

Caa.   1066;   United  SUtea  ex  reL  Huber  v.  nO,  179  Fed.  818. 

Sibray    178  Fed    144    160.  (j^„^^^,  ,j^           ^ 

,      .t  "ry*'"",  V  J°  ?T  T:     .       ;  lh*>  *•»•*  ^^a  aied  a  brief  for  appellee: 

big  the  findings  of  fact  of  the  Department  „,.,,.       ,          ,  ,           ,  "^      .    ^i 

of  Commerce  ^d  Labor  conclusive,  and  not  Constitutional  provision,  relatmg  to  the 

reviewable  by  the  courts,  in  a  proceeding  ""^  "*  '^'"'«  ^"  ""  application  to  de- 

like  the  one  under  dUeussion.  is  violative  of  'O"-***'""  proceedings.                        ,  _  „  „ 

the   Constitution,   which    inhibits    the   sus-  Fong  Yue  Ting  v.  United  SUtea,  14i  U.  a 

pension  or  abridgment  of  the  writ  of  habeas  W8.  730,  37  L.  ed.  005,  919,  13  Sup.  Ct  Be^ 

evrpna,  excepting  in  the  eaaea  mentioned  in  1018;  United  Statea  ex  rel.  Turner  t.  Wil- 
the  Conatitution.                                                   I  liams,  104  U.  S.  270,  289-200,  48  L.  ed.  070, 

Sprung  T.  Morton,  182  Fed.  330;  Chin  183,  084,  24  Sup.  Ct  Rep.  710;  Keller  T. 
Tow  v.  United  SUtee,  208  U.  8.  11,  62  L.  I  United  States,  213  V.  S.  \^%,  \K\  6%  V  «&. 
•d.  369,  28  Snp.  Ct  Rep,  201.                         '  737,  20  Sup.  Ct.  Rep.  Vl%  ^«   km.  Ou- 

•T  Xt,  ea.  W% 
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1066;  Low  Wah  Suej  y.  Backus,  226  U.  8. 
460,  468,  66  L.  ed.  1166,  1168,  32  Sup.  Ct. 
Rep.  734;  United  States  v.  Zucker,  161  U.  S. 
481,  40  L.  ed.  780,  16  Sup.  Ct  Rep.  641. 

It  is  only  when  punishment  by  way  of 
fine  or  imprisonment  for  a  Tiolation  of  law 
is  sought  to  be  imposed  upon  an  alien  in  con- 
nection with  his  deportation  that  the  matter 
becomes  criminal,  and  a  judicial  trial  is 
required. 

Wong  Wing  v.  United  SUtes,  163  U.  S. 
I     228,  237,  41  L.  ed.  140,  143,  16  Sup.  Ct 
Rep.  077. 

The  findings  of  the  Secretary  of  Commerce 
and  Labor  were  conclusive. 

Low  Wah  Suey  v.  Backus,  226  U.  S.  460, 
468,  66  L.  ed.  1166,  1168,  32  Sup.  Ct  Rep. 
734;  Tang  Tun  ▼.  Edsell,  223  U.  S.  673,  66 
L.  ed.  606,  32  Sup.  Ct.  Rep.  369;  Chin  Tow 
y.  United  States,  208  U.  S.  8,  62  L.  ed.  360, 
28  Sup.  Ct.  Rep.  201. 

The  plenary  authority  of  Congress  to  expel 
aliens  is  no  longer  open  to  question. 

Fong  Yue  Ting  v.  United  Stotes,  140  U.  S. 
608,  37  L.  ed.  005,  13  Sup.  Ct  Rep.  1016; 
Wong  Wing  v.  United  States,  163  U.  S.  228, 
237, 41  L.  ed.  140,  143,  16  Sup.  Ct  Rep.  977. 

Memorandum  opinion,  by  direction  of  the 
court,  by  Mr.  Justice  Pitney: 

The  appellant,  having  been  arrested  and 
held  in  custody  under  warrants  of  arrest 
and  deportation  issued  by  the  Acting  Secre- 
tary of  Commerce  and  Labor  under  the  im- 
migration act  of  February  20,  1007  [34 
Stat,  at  L.  898,  chap.  1134,  U.  S.  Comp. 
Stat.  Supp.  1911,  p.  499],  sought  to  be 
discharged  upon  habeas  corpus  issued  out 
274]of  the  district  'court,  and  that  court 
haying  upon  hearing  ordered  the  dismissal  of 
the  writ,  she  prosecutes  this  appeal. 

From  the  return  and  supplementsl  re- 
turn of  the  respondent  it  appears  that  the 
appellant  is  an  alien,  and  that  as  the  result 
of  a  hearing  and  rehearing  conducted  in 
compliance  with  rule  36,  paragraph  E  of 
the  Rules  and  Regulations  of  the  Depart- 
ment of  Commerce  and  Labor,  she  was 
found  to  be  in  the  United  States  in  viola- 
tion of  I  3  of  the  act  referred  to,  and  sub- 
ject to  deportation,  in  that  she  was  a 
prostitute,  and  had  been  found  practising 
prostitution  within  three  years  after  her 
entry  into  the  United  States. 

In  her  behalf  it  was  contended  in  the 
court  below,  and  is  here  contended,  first, 
that  there  was  no  evidence  before  the  Secre- 
tary of  Commerce  and  Labor  sufficient  to 
warrant  the  findings  of  fact  upon  which  the 
order  of  deportation  was  based;  and,  sec- 
ondly, that  i  3  of  the  act  of  February  20, 
1907  (34  SUt  at  L.  898,  899,  chap.  1134, 
U.  8,  Comp.  Stat.  Supp.  1911,  pp.  499, 
^KPA  ^Aicb  provides  thMt  ''any  alien  wom- 


an or  girl  who  shall  be  found  an  inmate 
of  a  house  of  prostitution  or  praetial^g 
prostitution,  at  any  time  within  three  years 
after  she  shall  have  entered  the  United 
States,  shall  be  deemed  to  be  unlawfully 
within  the  United  SUtes,  and  shall  be  de- 
ported as  provided  by  sections  twenty  and 
twenty-one  of  this  act," — is  unconstitution- 
al beonnse  violative  of  the  guaranties  thai 
no  person  shall  be  deprived  of  lile»  liberty* 
or  property  without  due  prpoess  of  law,  and 
that  in  all  criminal  prosecutions  the  ae- 
cused  shall  enjoy  the  right  to  a  speedy  and 
public  trial  by  an  impartial  jury  of  the 
state  and  district  wherein  the  crime  shall 
have  been  committed,  as  contained  in  the 
6th  and  6th  Amendments. 

As  to  the  first  point,  an  examination  d 
the  evidence  upon  which  the  order  of  depor- 
tation was  based  convinoee  us  that  it  waa 
adequate  to  support  the  Secretary's  oonela- 
sion  *of  fact  That  being  so,  and  the[27ft 
appellant  having  had  a  fair  hearing*  the 
findings  are  not  subject  to  review  by  the 
courts. 

With  respect  to  the  second  point  little 
more  need  be  said.  It  is  entirely  settled 
that  the  authority  of  Congress  to  prohibit 
aliens  from  coming  within  the  United 
States,  and  to  regulate  their  coming,  in- 
cludes authority  to  impose  conditions  upon 
the  performance  of  which  the  continued 
liberty  of  the  alien  to  reside  within  the 
bounds  of  this  country  may  l>e  made  to 
depend;  that  a  proceeding  to  enforce  aueh 
regulations  is  not  a  criminal  prosoeution 
within  the  meaning  of  the  6^  and  6th 
Amendments;  that  such  an  inquiry  may 
be  properly  devolved  upon  an  executive  de- 
partment or  subordinate  officials  thereof, 
and  that  the  findings  of  fact  reached  by 
such  officials,  after  a  fair  though  summary 
hearing,  may  constitutionally  be  made  con- 
elusive,  as  they  are  made  by  the  provi- 
sions of  the  act  in  question.  Fong  Tue 
Ting  V.  United  Stotes,  149  U.  S.  698,  780, 
37  L.  ed.  906,  919,  13  Sup.  Ct.  Rep.  1016; 
United  Stotes  v.  Zucker,  161  U.  S.  481,  40 
L.  ed.  779,  16  Sup.  Ct  Rep.  641;  Wong 
Wing  V.  United  Stotos,  163  U.  S.  228,  237, 
41  L.  ed.  140,  143,  16  Sup.  Ct  Rep.  977; 
United  Stotes  ex  rel.  Turner  v.  Williams, 
194  U.  S.  279,  289,  48  L.  ed.  979,  983,  24 
Sup.  Ct.  Rep.  719;  Chin  Yow  y.  United 
Stotes,  208  U.  S.  8,  11,  62  L.  ed.  369,  28 
Sup.  Ct  Rep.  201 ;  Tang  Tun  v.  Edsell,  223 
U.  S.  673,  676,  66  L.  ed.  606,  607,  32  Sup. 
Ct  Rep.  369;  Low  Wah  Suey  v.  Badcus, 
226  U.  8.  460,  468,  66  L.  ed.  1166,  1167, 
32  Sup.  Ct  Rep.  734. 

The  appellant  raises  some  other  oonstito* 
tional  objections,  vie,:  that  the  immigra- 
tion act  vesto  in  the  Federal  authoritiea 
the  power  to  try  an  immigrant  for  a  vio- 

926  U.  «, 
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Ution  of  the  penal  laws  of  tiie  state  of 
whieh  he  has  become  a  resident,  and  bo 
interferes  with  the  police  power  of  the 
state;  that  the  act  vests  judicial  powers 
in  an  oxeeutiye  branch  of  the  goveriniient; 
that  it  violates  the  constitutional  guaranty 
of  the  privilege  of  the  writ  of  habeas 
oorpns,  and  the  like.  These  are  without 
sabstance,  and  require  no  discussion. 
Final  ofder  affirmed. 


176]  •NATIONAL    SURETY    COMPANY, 

Plff.  in  Err., 

V. 

ARCHITECTURAL    DECORATING    COM- 

PANY. 

(See  S.  C.  Reporter's  ed.  276-285.) 

ConsUtatloiial  law  —  Impairing  con- 
tract obligations  —  chan$;e  in  remedy. 

1.  The  existing  remedy  for  the  breach  of 
the  obligation  of  a  contract  may  be  clian.^rd 
without  violating  the  contract  clause  of  the 
Federal  Constitution,  so  long  as  a  sub- 
stantial and  efficacious  remedy  remains, 
even  thongh  the  contract,  so  far  as  per- 
tains to  its  obligation,  may  be  of  statutory 
origin. 

[For  other  coifed,  see  Const Itutioiinl  Lnw. 
1475-1496.  In  Digest  Sun.  Ct.  1908.  J 

Conatitatlonal  law  —  impairing  con- 
tract obligations  —  change  in  remedy 
— ^  condition  precedent.  ^ 

2.  A  change  in  the  remedy  without  sub- 
stantial modification  of  the  obligation  of 
the  contract  is  all  tbat  is  effected  by  a])- 
plying  to  an  action  upon  the  bond  of  a 
public  contractor,  conditioned  for  tlie  bene- 
fit of  persons  doing  the  work  or  furnishing 
the  materials  therefor,  the  provision  of 
Minn.  Gen.  Laws  1909,  chap.  413,  changing 
the  requirements  of  Rev.  Laws  1905,  §  4539, 
which  were  in  force  when  the  bond  was  exe- 
cuted and  delivered,  so  as  to  require  the  no- 
tice of  claim  to  be  |;iven  within  ninety  days 
"after  the  completion  of  the  contract  and 
acoeptanee  of  the  building  by  the  proper 
pablie  anthoritieff,"  instead  of  within  nine- 
ty days  "after  performing  the  last  item  of 
work,  or  furnishing  the  last  item  of  skill, 
tools,  machinery,  or  materials,"  and  the 
action  to  be  begun  within  one  year  "after 
the  service  of  such  notice,**  instead  of  with- 
in one  year  "after  the  cause  of  action  ac 
ernes." 

(For  other  cases,  see  Constitntional  Law. 
147&-1080,  In  Digest  Sup.  Ct  1908.] 

[No.  425] 

Submitted  Ootober  28,  1912.     Decided  De- 
cember 2,  1912. 

NOTB.— Aa  to  constitutionality  of  change 
is  period  of  limitation — see  note  to  Wheeler 
r.  Jaelno^  94  Lk  ed,  U.  8.  659, 


1\  ERROR  to  the  Supreme  Court  of  the 
State  of  Minnesota  to  review  a  judgment 
which  aflirnied  a  judgment  of  the  District 
Court  of  St.  Louis  County  in  that  state, 
in  favor  of  plaintiff  in  an  action  upon  the 
bond  of  a  public  contractor.    Aflirmed. 

See  same  case  below,  115  Minn.  382,  132 
N.  W.  289. 

The  facts  are  stated  in  the  opinion. 

Iklr.  Jed  L.  Wushbiirii  submitted  the 
cause  for  plaintiff  in  error.  Messrs.  W.  D. 
Dailey  and  Oscar  Mitchell  were  on  tho 
brief : 

By  the  common  law,  as  interpreted  by  the 
Minnesota  supreme  court  at  the  time  the 
bond  in  question  was  given,  no  action  could 
have  been  maintained  by  the  Decorating 
Company  against  plaintiff  in  error  on  the 
bond  sued  on.  The  right  of  action  given  is 
statutory  in  its  origin,  and  was  conditioned 
on  giving  the  proper  notice. 

Breen  v.  Kelly,  45  Minn.  352,  47  N.  W. 
1067;  Park  Bros.  &  Co.  v.  Sykes,  07  Minn. 
153,  60  X.  W.  712;  Kidsvik  v.  Foley,  99 
Minn.  4GS,  109  N.  W.  993. 

The  statutes  in  force  at  the  time  the 
bond  was  executed  and  delivered,  in  so  far, 
at  least,  as  they  conditioned  the  surety's  lia- 
bility, became  a  part  of  the  plaintiff  in  er- 
ror's contract,  including  the  requirement  for 
notice  therein,  iy%  fully  in  all  respects  as  if 
such  requirciiioiit  for  notice  had  been  set 
out  at  length  theii'in. 

Grant  v.  Berrisford,  94  Minn.  45,  101  N. 
W.  940,  linS:  Von  Hoffman  v.  Quincy,  4 
Wall.  r»:]5.  18  L.  ed.  403;  Walker  v.  White- 
head, 16  Wall.  314,  21  L.  ed.  367;  Edwards  v. 
Kearzey,  90  U.  S.  595,  24  L.  ed.  793;  Mc- 
Cracken  v.  Hay  ward,  2  How.  008,  11  L.  ed. 
397;  Barnitz  v.  Beverly,  163  U.  S.  118,  41 
L.  ed.  93,  16  Sup.  Ct.  Rep.  1042;  Bradley  v. 
Lightcap,  195  U.  S.  1,  49  L.  ed.  65,  24  Sup. 
Ct.  Rep.  748;  Harrison  v.  Remington  Paper 
Co.  3  L.R.A.(N.S.)  954,  72  C.  C.  A.  405,  140 
Fed.  385,  5  Ann.  Cas.  314. 

The  requirement  for  notice  in  the  statute 
at  the  time  the  bond  was  executed  and  de- 
livered became  a  part  of  the  contract  there- 
after existing  between  the  plaintiff  in  error 
and  the  Decorating  Company,  and  was  u 
condition  precedent  to  liability,  and  no  part 
uf  the  remedy. 

Grant  v.  Berrisford,  94  Minn.  45,  101  N. 
W.  940,  1133;  The  Harrisburg,  119  U.  S. 
199,  30  L.  ed.  358,  7  Sup.  Ct.  Rep.  140; 
Selma,  R.  &  D.  R.  Co.  v.  Lacey,  49  Ga.  106: 
(Tamilton  v.  Hannibal  k  St.  J.  R.  Co.  39 
Kan.  50,  18  Pac.  57;  Boyd  v.  Clark,  8  Fed. 
849;  Lambert  v.  Ensign  Mfg.  Co.  42  W.  Va. 
813,  26  S.  E.  431 ;  Theroux  v.  Northern  P.  R. 
Co.  12  C.  C.  A.  52,  27  U.  S.  A  pp.  508,  64 
Fed.  84;  Northern  P.  R.  Go.  v.  W^Vvj^^iV,  \^^ 
V,  S.  190,  38  L.  ed.  05^,  \K  %^\,  C»\..  ^'tv 
078;  Slater  v. "MviXican "Kat. \\. Co.  Vii\\3.^ 
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120,  48  L.  ed.  900,  24  Sup.  Ct.  Rep.  581; 
Simerson  v.  St.  Louis  &  S.  F.  R.  Co,  97  C.  C. 
A.  618,  173  Fed.  612;  Pohlman  v.  Chicago, 
R.  I.  &  P.  R.  Co.  105  C.  C.  A.  36,  182  Fed. 
492;  Lange  v.  Union  P.  R.  Co.  62  C.  C.  A. 
48,  126  Fed.  338;  Veginan  v.  Morse,  160 
Mass.  143,  36  N.  E.  451 ;  Healey  v.  George  F. 
Blake  Mfg.  Co.  180  Mass.  270,  62  N.  E.  270; 
McRae  v.  New  York,  N.  H.  &  H.  R.  Co.  199 
Mass.  418,  85  N.  E.  425,  15  Ann.  Cas.  489; 
Dolenty  v.  Broadwater  County,  45  Mont. 
261,  122  Pac.  919;  Hudson  v!^  Bishop,  32 
Fed.  519;  Hudson  ▼.  Bishop,  35  Fed. 
820;  United  States  use  of  Watson-Flagg 
Engineering  Co.  v.  Winkler  162  Fed. 
397;  United  States  use  of  Gibson  Lumber 
Co.  ▼.  Boomer,  106  C.  C.  A.  164,  183  Fed. 
726;  Pittsburg,  C.  &  St.  L.  R.  Co.  v.  Hine, 
25  Ohio  St.  629;  Denver  &  R.  G.  R.  Co.  ▼. 
Wagner,  92  C.  C.  C.  527,  167  Fed.  76; 
Christie-Street  Commission  Co.  v.  United 
SUtes,  126  Fed.  996. 

It  is  elementary  law  that  the  obligation 
of  the  surety  cannot  be  extended  or  increased 
or  varied  without  its  consent. 

Miller  v.  Stewart,  9  Wheat.  680,  6  L.  ed. 
189;  United  States  v.  Freel,  186  U.  S.  309, 
46  L.  ed.  1177,  22  Sup.  Ct.  Rep.  875;  Gov- 
ernor V.  Lagow,  43  111.  141 ;  People  v.  Tomp- 
kini,  74  111.  487 ;  Grocers  Bank  v.  Kingman, 
16  Gray,  476;  Schuster  v.  Weiss,  114  Mo. 
171,  19  L.R.A.  182,  21  S.  W.  438;  King 
County  V.  Ferry,  5  Wash.  554, 19  L.R.A.  600, 
84  Am.  St.  Rep.  880,  32  Pac.  538. 

It  is  clear  that  the  change  made  by  the 
met  of  the  legislature  in  this  case  had  the 
effect  of  extending  the  surety's  liability  to  a 
class  not  covered  by  the  bond  by  the  law  in 
force  at  the  time  it  was  written. 

Oreen  v.  Biddle,  8  Wheat.  1,  84,  5  L.  ed. 
647|  668;  Planters'  Bank  v.  Sharp,  6  How. 
826,  12  L.  ed.  458. 

By  the  contract  which  plaintiff  in  error 
made,  it  was  under  no  obligation  to  in- 
demnify any  person  who  did  not  give  it  no- 
tice as  therein  required.  The  legislature,  by 
attempting  to  impose  such  liability  where 
the  notice  was  not  given,  or  not  given  until  a 
different  time,  impaired  its  obligation. 

Golden  v.  Prince,  3  Wash.  C.  C.  313,  Fed. 
Cas.  No.  5,509;  Louisiana  v.  New  Orleans, 
102  U.  S.  203,  26  L.  ed.  132. 

Mr.  Arcadins  L.  Agatin  submitted  the 
cause  for  defendant  in  error : 

The  distinction  between  the  obligation  of 
a  contract  and  the  remedy  given  by  the  legis- 
lature to  enforce  that  obligation  exists  in 
the  nature  of  things.     Without  impairing 
the  obligation  of  the  contract,  the  remedy 
may  certainly  be  modified  as  the  wisdom  of 
the  nation  shall  direct. 
Sturgea  v.   Crown insh jeld,  4  Wheat   122, 
^  L,  ed.  529, 
fSS 


The  legislation,  to  be  objectionable,  must 
affect  the  contract  directly,  and  not  inci- 
dentally or  only  by  consequence. 

Van  Hoffman  v.  Quincy,  4  Wall.  663,  18 
L.  ed.  409;  Oshkosh  Waterworks  Co.  v.  Osh- 
kosh,  109  Wis.  208,  95  Am.  St.  Rep.  870,  86 
N.  W.  376,  affirmed  in  187  U.  S.  437,  47  L. 
ed.  249,  23  Sup.  Ct.  Rep.  234. 

Over  mere  remedies  the  power  of  the  legis- 
lature is  absolute;  laws  regulating  remedies 
involve  the  consideration  of  public  conven- 
ience and  welfare  to  such  an  extent  that  in- 
dividuals cannot  be  conceded  vested  rights 
therein. 

Bernheimer  v.  Converse,  206  U.  S.  516,  61 
L.  ed.  1163,  27  Sup.  Ct.  Rep.  755. 

It  is  only  in  the  event  of  a  surety's  breach 
of  its  express  obligation  to  pay,  that  the 
statute  in  question  comes  into  operation, 
and  gives  rise  to  a  new  right,  for  the  en- 
forcement of  the  obligation,  which  is  purely 
a  remedial  right. 

Pom.  Rem.  &  Rem.  Rights,  §S  If  2. 

In  order  to  invoke  the  protection  of  the 
Constitution,  as  is  sought  here,  it  is  not 
enough  for  the  plaintiff  in  error  to  show  an 
impairment  of  its  remedial  rights,  but  it 
must  further  satisfy  the  court  that  its  sub- 
stantive rights  have  been  actually  and  di- 
rectly affected  by  the  offending  statute. 

Sturges  V.  Grown  inshield,  4  Wheat.  122,  4 
L.  ed.  529;  Ogden  v.  Saunders,  12  Wheat. 
213,  6  L.  ed.  006;  Story,  Const.  §§  1381, 
1385. 

The  obligation  of  a  contract  is  not  some- 
thing shifting,  existing  at  one  time  and  ab- 
sent at  another,  but  is  coeval  with  the  un- 
dertaking to  perform  it,  and  continues  until 
it  is  fully  performed,  while  the  remedy 
operates  merely  upon  the  broken  contract, 
and  enforces  a  pre-existing  obligation. 

State  ex  rel.  Hahn  v.  Young,  29  Minn.  532, 
9  N.  W.  737;  Bernheimer  v.  Converse,  206 
U.  S.  516,  61  L.  ed.  1163,  27  Sup.  Ct  Rep. 
755. 

The  most  that  the  surety  can  claim  here 
is  an  impairment  of  a  remedial  right,  which 
in  reality  is  in  the  nature  of  a  technical 
defense  to  an  action  to  enforce  the  contract. 
But  it  is  settled  that  any  defense  resting 
upon  inability  to  enforce  a  contract  as  made 
may  be  taken  away  by  the  legislature. 

15  Am.  k  Eng.  Enc.  Law,  1053,  note  3. 

So,  a  defense  of  usury  can  be  taken  away. 

Ewell  V.  Daggs,  108  U.  S.  151,  27  L.  ed. 
685,  2  Sup.  Ct.  Rep.  408;  Gross  v.  United 
States  Mortg.  Co.  108  U.  S.  488,  27  L.  ed. 
798,  2  Sup.  Ct.  Rep.  940. 

There  is  no  vested  right  in  a  defense  based 
on  informalities  not  affecting  substantive 
equities. 

Danforth  v.  Groton  Water  Co.  178  Mass. 
477,  86  Am.  St.  Rep.  495,  59  N.  E.  1033; 
Famsworth  Loan  k  Realty  Co.  v.  Common- 
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irealth  Title  Ins.  k  T.  Co.  84  Minn.  62,  86 
S.  W.  877;  Foster  v.  Essex  Bank,  16  Mass. 
245,  8  Am.  Dec.  135;  Campbell  v.  Holt,  115 
U.  S.  620,  20  L.  ed.  483,  6  Sup.  Ct.  Rep.  209; 
Gooley,  Const.  Lim.  p.  378. 

There  is  no  vested  right  in  any  particular 
remedy.  It  is  well  settled  that  the  legisla- 
tiire  may  prescribe  new  remedies  to  enforce 
rights  under  contracts,  or  may  alter  the 
form  of  administering  right  or  justice. 

Straw  &  £.  Mfg.  Co.  v.  L.  D.  Kilboume 
Boot  k  Shoe  Co.  80  Minn.  137,  83  N.  W. 
36;  Henley  v.  Myers,  76  Kan.  736,  17  L.R.A. 
(N.S.)  779,  93  Pac.  1G8,  affirmed  in  215 
U.  S.  373-385,  54  L.  ed.  240,  246,  30  Sup. 
Ct.  Rep.  148;  Doehla  v.  Phillips,  151  Cal. 
488,  91  Pac.  330;  Bcrnheiraer  v.  Converse, 
206  U.  S.  516,  51  L.*ed.  1163,  27  Sup.  Ct. 
Rep.  755;  8  Cyc.  910-918. 

One  who  engages  by  contract  to  do  a  cer- 
tain thing  cannot  claim  that  the  obligation 
lie  has  assumed  is  impaired  by  legislation 
designed  only  to  enforce  the  performance  of 
his  obligation. 

New  Orleans  City  &  Lake  R.  Co.  v. 
Louisiana,  157  U.  6.  219-224,  39  L.  ed.  679, 
681,  15  Sup.  Ct.  Rep.  581. 

Conditions  precedent  to  an  action  to  en- 
force a  contract  or  other  right  may  be 
modified,  enlarged,  limited,  or  taken  away. 

8  Cyc.  911,  917,  918;  Oshkosh  Waterworks 
Co.  ▼.  Oshkosh,  187  U.  S.  437,  47  L.  ed. 
249,  23  Sup.  Ct.  Rep.  234. 

The  repeal  of  a  law  regulating  the  manner 
in  which  notice  of  protest  of  promissory 
notes  shall  be  given  does  not  impair  the  ob- 
ligation of  a  contract. 

Levering  y.  Washington,  3  Minn.  323,  Oil. 
227. 

Even  where  a  contract  expressly  provides 
for  a  particular  remedy,  the  abolishment  of 
it  by  legislation  does  not  impair  its 
obligation. 

Conkey  v.  Hart,  14  N.  Y.  22;  Worsham 
▼.  Stevens,  66  Tex.  89,  17  S.  W.  404. 

The  enforcement  of  a  mechanics'  lien  is 
probably  more  nearly  analogous  to  the  en- 
forcement of  the  bond  in  this  case,  said  bond 
being  a  substitute  for  mechanics'  liens.  It 
is  everywhere  held  that  while  the  rights  of 
the  parties  under  mechanics'  lien  laws  are  to 
be  ascertained  and  fixed  by  the  law  in  force 
when  the  contract  was  made,  yet  such  rights 
ars  to  be  established  and  enforced  by  the 
law  existing  at  the  bringing  of  the  suit. 

Phillips,  Mechanics'  Liens,  3d  ed.  §  24; 
BardweU  ▼.  Mann,  46  Minn.  285,  48  N.  W. 
1120. 

The  position  of  the  surety  in  this  case 

is  that  of  a  debtor;  and  what  it  really  seeks 

Is  to  avoid  its  obligation,  merely  because  the 

in  the  remedy  affords  better  facili- 

for  eompelling  it  to  perform  Its  engAge- 

This  cMtmat  be  done, 

3f  Mi.  0M. 


Henley  v.  Myers,  76  Kan.  736,  17  L.RJ^. 
(N.S.)  779,  93  Pac.  168,  215  U.  8.  373- 
385,  54  L.  ed.  240,  246,  30  Sup.  Ct  Rep. 
148. 

Mr  Justice  Pitney  delivered  the  opinion 
of  the  court: 

This  is  an  action  to  recover  damages  for 
the  breach  of  a  bond  made  by  the  plaintiff 
in  error  as  surety  together  with  one  Hen- 
ricksen  as  principal,  given  to  a  certain 
school  district  of  the  state  of  Minnesota, 
conditioned  that  Henricksen  should  pay  all 
just  claims  for  work,  materials,  etc.,  fur- 
nished for  the  completion  of  a  school  build- 
ing, for  the  construction  of  which  be  had 
made  a  contract  with  the  district;  the  bond 
being  given,  according  to  its  own  recitals, 
for  the  use  of  the  school  district  and  of  all 
persons  doing  work  or  furnishing  materials 
under  the  contract.  The  contract  and  bond 
were  made  in  the  year  1908.  The  bond  was 
executed  and  delivered  pursuant  to  the  pro- 
visions of  the  Minnesota  statutes  found  in 
Rev.  Laws  *(Minn.)  1005,  §§  4535  to[276 
4539,  inclusive,  which  in  effect  require  every 
public  corporation  of  the  state,  on  entering 
into  a  contract  for  the  doing  of  any  public 
work,  to  take  a  bond  for  its  own  use  and  for 
the  use  of  all  persons  furnishing  labor  or 
material  under  or  for  the  purpose  of  the 
contract,  and  which  entitle  any  person  so 
furnishing  labor  or  material  to  maintain 
an  action  upon  the  bond,  under  certain  con- 
ditions. 

The  defendant  in  error,  during  the  months 
of  July  and  August,  1909,  performed  cer- 
tain services  and  furnished  certain  ma- 
terials to  Henricksen  for  use  in  carrying 
out  his  contract,  for  which  a  sum  exceeding 
$1,000  remained  due  and  unpaid,  and  to 
recover  the  amount  so  due  this  action  was 
brought. 

By  §  4539,  above  referred  to,  which  was 
in  force  at  the  time  the  contract  for  build- 
ing the  school  was  made  and  the  bond  given, 
it  was  enacted  that — ^"no  action  shall  be 
maintained  on  any  such  bond  unless  within 
ninety  days  after  performing  the  last  item 
of  work,  or  furnishing  the  last  item  of 
skill,  tools,  machinery,  or  material,  the 
plaintiff  shall  serve  upon  the  principal  and 
his  sureties  a  written  notice  specifying  the 
nature  and  amount  of  bis  claim  and  the 
date  of  furnishing  the  last  item  thereof, 
nor  unless  the  action  is  begun  within  one 
year  after  the  cause  of  action  accrues." 

On  April  22,  1909,  this  section  was 
amended  by  chap.  413,  Oen.  Laws  1909,  so 
as  to  require  the  notice  of  claim  to  be  given 
within  ninety  days  "after  the  completion 
of  the  contract  and  acceptance  ol  V\i<^  VoXV^- 
ing  by  the  proper  pubVic  a\i\.\\OT\Wcar  Vbl- 
stead  of  within  ninety  di^a  **sil\«iT  ^Tlotm.- 
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ing  the  last  item  of  work  or  furnishing  the 
last  item  of  skill,  tools,  machinery,  or  ma- 
terial," and  further  amended  by  requiring 
the  action  to  be  begun  within  one  year  "aft- 
er the  service  of  such  notice,"  instead  of 
within  one  year  "after  the  cause  of  action 
accrues." 

It  will  be  observed  that  this  change  in  the 
2 80] law  went  *into  effect  before  the  defend- 
ant in  error  performed  the  services  and  fur- 
nished the  materials  upon  which  the  pres- 
ent action  is  based. 

Defendant  in  error  did  not  give  notice  to 
plaintiff  in  error  in  time  to  comply  with 
I  4539,  Rev.  Laws  1905,  but  did  give  such 
notice  in  time  to  comply  with  the  amended 
aet»  if  that  be  the  applicable  law. 

The  supreme  court  of  the  state  of  Min- 
nesota in  the  present  case  held  that  the 
act  of  1909  controlled,  although  passed  after 
the  bond  in  question  was  given,  overruling 
the  contention  of  plaintiff  in  error  that  the 
statute  as  so  construed  impairs  the  obliga- 
tion of  the  contract  contained  in  the  bond, 
and  is  therefore  contrary  to  §  10  of  art.  1 
of  the  Federal  Constitution.  115  Minn  382, 
132  N.  W.  289. 

The  only  question  that  need  be  here  con- 
sidered is  whether  the  act  of  1909,  as  thus 
construed,  does  impair  the  obligation  of  the 
contract. 

Sections  4535-4539,  Rev.  Laws  1905, 
originated  in  chap.  354  of  the  General  Laws 
of  1895  and  chap.  307  of  the  General  Laws 
of  1897.  Prior  to  this  legislation  the  su- 
preme court  of  Minnesota  had  held  in  Breen 
T.  Kelly  (1891)  45  Minn.  352,  47  N.  W. 
1007,  that  although  a  municipal  corpora- 
tion, having  authority  to  cause  certain  pub- 
lie  work  to  be  done  and  to  make  contracts 
for  the  doing  of  it,  probably  had  implied 
authority  to  take  security  for  its  own  pro- 
tection, it  had  no  authority  to  take  se- 
curity for  third  persons,  nor  capacity  to  act 
as  trustee  in  a  contract  made  for  their 
benefit,  without  express  legislative  author- 
ity; and  that  such  a  bond,  although  volun- 
tarily given,  was  void.  The  same  principle 
was  adhered  to  in  Park  Bros,  k  Co.  v.  Sykes 
(1897)   67  Minn    163,  69  N.  W.  712. 

By  chap.  354  of  the  Laws  of  1895,  which 
first  created  the  statutory  right  of  action 
in  favor  of  third  persons  upon  such  a  bond, 
no  notice  by  the  third  person  to  the  priu- 
eipal  or  sureties  was  required  as  a  con- 
dition precedent  to  his  right  to  sue.  He 
981] was  merely  obliged  to  bring  his  ^action 
within  one  year  after  the  cause  of  action 
aecrued.  Notice  by  the  plaintiff  to  the 
principal  and  sureties  was  first  required  by 
ehap.  307  of  the  Laws  of  1897,  the  3d  sec- 
tioa  of  which  contained  the  same  provisions 
iAmi  were  etterwrnrde  em2K>died  in  the  Re- 
Timiim  of  1906  me  §  4639,  wbaw  quoted. 


The  supreme  court  of  Minnesota,  in  the 
year  1904,  in  Grant  v.  Berrisford,  94  Minn. 
45,  49,  101  N.  W.  940,  1133,  construed  (3eB. 
Laws  1897,  chap.  307,  i  3,  as  follows: 
"The  provision  in  the  general  law  requiring 
notice  within  ninety  days  after  the  laai 
item  of  labor  or  materials  is  done  or  per- 
formed, before  bringing  an  action  on  the 
bond,  is  not  analogous  to  a  statute  of  limi- 
tations,  but  it  is  a  condition  precedent 
which  must  be  performed  before  the  rif^t 
to  bring  an  action  on  the  bond  aecrues. 
Or,  in  other  words,  it  is  a  condition  or  bur- 
den  placed  upon  the  beneficiaries  of  the 
bond,  which  they  must  perform  or  removie 
before  they  can  avail  themselves  of  its  bene- 
fits. It  is  as  much  s#  as  would  be  the  case 
if  this  provision  of  the  general  statute  was 
set  out  as  a  proviso  in  the  bond." 

The  argument  for  plaintiff  in  error  is  to 
the  effect  that  since  the  right  of  action  by 
a  third  party  upon  such  a  bend  is  of  statu- 
tory origin,  and  since  the  statute  in  force 
at  the  time  the  bond  in  suit  was  given  re- 
quired a  preliminary  notice  given  to  the 
obligors  within  a  certain  time,  which  notice 
(under  Grant  v.  Berrisford)  constituted  a 
condition  precedent  to  the  action  as  much 
as  if  it  had  been  set  out  as  a  proviso  in 
the  bond,  a  subsequent  act  of  legislation  dis- 
pensing with  such  notice,  or  changing  the 
time  within  which  it  was  required  to  be 
given,  impairs  the  validity  of  the  contract, 
within  the  meaning  of  |  10  of  art.  1  of 
the  Constitution 

The  argument  rests  at  bottom  upon  the 
proposition  that  because  it  required  legisla- 
tion to  render  such  a  bond  actionable  in 
behalf  of  third  parties,  the  obligation  of 
the  bond  as  a  contract  is  of  statutory 
origin.  But  this  *is  not  entirely  clear. [9  89 
Treating  the  bond  as  voluntarily  made, 
and  aside  from  the  statute,  it  is,  in  its 
essence,  a  contract  between  the  obligors 
(including  the  Surety  Company),  on  the  one 
hand,  and  "all  persons  doing  work  or  fur- 
nishing materials"  for  the  construction  of 
the  school  building  (including  the  Decorat- 
ing Company  as  one  of  thoee  persons),  on 
the  other  hand.  The  circumstance  that  the 
obligee  in  the  bond  as  written  was  a  pub- 
lic corporation  named  as  trustee  for  the 
workman  and  materialmen  affects  the  form, 
and  not  the  substance,  of  the  obligation. 
The  decision  in  Breen  v.  Kelly,  denying  the 
third  party's  right  of  action,  and  holding 
such  a  bond  void  as  to  him,  was  not  based 
upon  any  illegality  or  want  of  considera- 
tion in  the  contract,  nor  upon  any  incapac- 
ity of  the  obligors  to  make  it;  nor,  indeed, 
upon  any  incapacity  on  the  part  of  the  real 
obligees  to  accept  and  rely  upon  such  sn 
undertaking.  It  proceeded  wholly  upon  thia 
ground  of  the  legal  incapacity  of  the  mil* 
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Aieipal  corporation  to  act  as  tniftee  for  the 
panona  banaflciallj  interested. 

But  where  partiea  have,  in  good  faith  and 
for  a  valuable  oonaideration,  entered  into 
an  engagement  that  ia  not  contrary  to  good 
morala,  and  ie  invalid  only  becauee  of  some 
l^gal  impediment,  aueh  as  the  incapacity  of 
a  nominal  party  or  the  omistion  of  some 
merely  formal  requirement,  there  it  ground 
for  maintaining  that  the  legislature  may, 
by  subsequent  enactment,  provide  a  legal 
remedy,  and  thus  give  vitality  to  tbe  ob- 
ligation that  the  parties  intended  to  create. 
Cooky,  Const  Lim.  **293,  374;  Sutherland, 
U.  &  Const.  428,  420;  Ewell  v.  Daggs,  108 
U.  8.  143,  161,  27  L.  ed.  682,  685,  2  Sup. 
Ct  Rep.  408;  Oroas  v.  United  States  Mortg. 
Ca  108  U.  8.  477,  488,  27  L.  ed.  795,  798, 
2  Sup.  Ct  Rep.  940. 

Nevertheless,  granting,  for  the  sake  of 
tlie  argument,  the  contention  of  the  plain- 
tiff in  error  that  the  contract  in  suit,  so  far 
as  pertains  to  its  obligation,  is  of  statu- 
tory origin,  it  by  no  means  follows  that  the 
provision  respecting  a  preliminary  notice  to 
98S]the  obligors,  aa  a  condition  ^precedent 
to  suit  thereon,  although  contained  in  the 
law  as  it  stood  at  the  time  the  bond  was 
given,  cannot  be  constitutionally  modified 
by  subsequent  legislation.  The  decision 
must  turn,  we  think,  upon  the  familiar  dis- 
tinction between  a  law  which  enlarges, 
abridges,  or  modifies  the  obligation  of  a 
eontraet,  and  a  law  which  merely  modifies 
the  remedy,  by  changing  the  time  or  the 
method  in  whidi  the  remedy  shall  be  pur- 
■uedf  without  substantial  interference  with 
the  obligation  of  the  contract  itself. 

Aa  Chief  Justice  Marshall  observed  in 
Ogdea  V.  Saunders,  12  Wheat  213,  349,  6 
L.  ed.  606,  658,  the  obligation  and  the  rem- 
edy originate  at  different  times:  'TThe  ob- 
liipition  to  perform  is  coeval  with  the  un- 
dertaking to  perform;  it  originates  with  the 
eontraot  itself,  and  operates  anterior  to  the 
time  of  performance.  The  remedy  acts  upon 
a  broken  contract,  and  enforces  a  pre-exist- 
ing obligation." 

The  distinction  was  well  expressed  by 
Mr.  Justice  Harlan,  speaking  for  this  court, 
aa  follows:  '^t  is  well  settled  that  while, 
in  a  general  sense,  the  laws  in  force  at  the 
time  a  contract  is  made  enter  into  its  ob- 
ligation, parties  have  no  vested  right  in  the 
partienlar  remedies  or  modes  of  procedure 
then  existing.  It  is  true  the  legislature 
may  not  withdraw  air  remedies,  and  thus 
in  effect  destroy  the  contract;  nor  may  it 
impose  such  new  restrictions  or  condi- 
tions as  would  materially  delay  or  em- 
barrass enforcement  of  rights  under  the 
eontract,  according  to  the  usual  course  of 
Justice   as  established   when   the   contract 


impairing  the  obligation  of  the  contract 
But  it  is  equally  well  settled  that  the  legis- 
lature may  modify  or  change  existing  reme- 
dies, or  prescribe  new  modes  of  procedure, 
without  impairing  the  obligation  of  con- 
tracts, provided  a  substantial  or  efficacious 
remedy  remains  or  is  given,  by  means  of 
which  a  party  can  enforce  his  rights  under 
the  contract"  Oshkosh  Waterworks  Co. 
V.  Oshkosh,  187  U.  S.  437,  439,  47  L.  ed. 
249,  250,  23  Sup.  Ct  Bep.  234,  citing  many 
previous  cases. 

*In  Bemheimer  v.  Converse,  206  U.[284 
S.  516,  51  L.  ed.  1168,  27  Sup.  Ct  Rep.  755, 
this  court  held  that  a  statute  of  Minnesota^ 
enacted  for  the  purpose  of  giving  a  more  ef- 
ficient remedy  to  enforce  the  contractual 
liability  of  stockholders  to  creditors,  by 
enabling  a  receiver  to  maintain  an  action 
for  the  benefit  of  creditors  outside  of  the 
jurisdiction  of  the  court  appointing  him, — 
a  remedy  that,  by  the  laws  of  Minnesota, 
was  not  available  at  the  time  the  stock  lia- 
bility in  question  arose,— did  not  impair 
the  obligation  of  the  contract.  Mr.  Justice 
Day,  speaking  for  the  court,  said  (at  p. 
530):  "Is  there  anything  in  the  obliga- 
tion of  this  contract  which  is  impaired  by 
subsequent  legislation  as  to  the  remedy, 
enacting  new  means  of  making  the  liability 
more  effectual?  The  obligation  of  this  con- 
tract binds  the  stockholder  to  pay  to  the 
creditors  of  the  corporation  an  amount  suf* 
ficient  to  pay  the  debts  of  the  corporation 
which  its  assets  will  not  pay,  up  to  an 
amount  equal  to  the  stock  held  by  each 
shareholder.  That  is  his  contract,  and  the 
duty  which  the  statute  imposes,  and  that 
is  his  obligation.  Any  statute  which  took 
away  the  benefit  of  such  contract  or  obliga- 
tion would  be  void  as  to  the  creditor,  and 
any  attempt  to  increase  the  obligation  be- 
yond that  incurred  by  the  stockholder  would 
fall  within  the  prohibition  of  the  Constitu- 
tion. But  there  was  nothing  in  the  laws 
of  Minnesota  undertaking  to  make  effectual 
the  constitutional  provision  to  which  we 
have  referred,  preventing  the  legislature 
from  giving  additional  remedies  to  make 
the  obligation  of  the  stockholder  effectual, 
so  long  as  his  original  undertaking  was  not 
enlarged.  There  is  a  broad  distinction  be- 
tween laws  impairing  the  obligation  of  con- 
tracts and  those  which  simply  undertake  to 
give  a  more  efficient  remedy  to  enforce  a 
contract  already  made." 

Again,  in  Henley  v.  Myers,  215  U.  S.  873, 
54  L.  ed.  240,  30  Sup.  Ct  Rep.  148,  where 
defendants  became  stockholders  in  a  Kan- 
sas corporation  at  a  time  when,  by  the  laws 
of  that  state,  the  stockholders  of  an  in- 
solvent corporation  were  liable  to  pay  tot  tJbsa 
^benefit  of  creditoTa  an  amo\mt  «i^^sii\\%%^ 
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of  the  corporatioD  was  traosferable  only  on 
the  books  of  the  corporation  in  such  man- 
ner as  the  law  prescribed;  and  afterwards, 
and  before  defendants  sold  their  stock,  the 
previous  statute  was  amended  so  as  to 
require  the  officers  of  a  corporation,  as  soon 
as  any  transfer  of  stock  was  made  upon 
its  books,  to  at  once  file  a  statement  there- 
of with  the  secretary  of  state,  and  so  that 
no  transfer  of  stock  should  be  legal  or 
binding  until  such  statement  was  made; 
and  defendants,  before  insolvency  of  the 
corporation,  transferred  their  stock  upon 
the  books  of  the  corporation,  but  did  not 
procure  a  statement  of  the  transfer  to  be 
filed  with  the  secretary  of  state,  and  were 
therefore  held  liable  in  the  state  court  to 
an  action  in  favor  of  the  receiver  for  the 
benefit  of  creditors, — this  court  held  that 
the  act  requiring  stock  transfers  to  be  noted 
upon  the  public  records,  and  providing  that 
no  transfer  of  stock  should  otherwise  be 
legal  or  binding,  did  not  impair  the  obliga- 
tion of  the  contract  under  which  the  de 
fendants  acquired  their  stock. 

In  the  case  now  before  us,  we  agree  with 
the  Minnesota  supreme  court  in  the  view 
that  the  requirement  of  a  preliminary  no- 
tice to  the  obligors  as  a  condition  prece- 
dent to  an  action  upon  the  bond  affects 
the  remedy,  and  not  the  substantive  agree- 
ment, of  the  parties.  And  although  the 
statute  as  it  stood  when  the  bond  was 
given  (Rev.  Laws  1005,  §  4539)  must,  un- 
der Grant  v.  Berrisford,  be  treated  as  if 
written  into  the  contract,  it  still  imposed 
a  condition  not  upon  the  obligation,  but 
only  upon  the  remedy  for  breach  of  the 
obligation.  Therefore,  the  subsequent  stat- 
ute (Gen.  Laws  1909,  chap.  413)  effected 
merely  a  change  in  the  remedy,  without 
substantial  modification  of  the  obligation 
of  the  contract. 

Judgment  affirmed. 
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Interetafe  carriers  —  what  are  —  Fed- 

^rmJ  reig-alatJon  —  fllln^  tariffs. 
-'.  A  rmilwMj  company  oj^rnXing  as  lessee 


upon  the  basis  of  a  division  of  profits  the 
railroad  system  owned  by  a  stock  yard 
company  for  the  transportation  of  cars  to 
and  from  trunk  lines  in  the  course  of  their 
transportation  from  beyond  the  state,  and 
to  points  outside  of  the  state,  is  an  inter- 
state carrier  within  the  meaning  of  the  in- 
terstate commerce  act  of  February  4,  1887 
(24  Stat,  at  L.  379,  chap.  104,  U.  S.  Comp. 
Stat.  Supp.  1911,  p.  1284),  and  as  such  u 
obliged  to  file  its  tariffs  with  the  Inter- 
state Commerce  Commission,  as  required  bj 
§  6  of  that  act. 

[For  other  cases,  see  Carriers,  III.  b,  IIL  f, 
iu    Digest   Sap.   Ct.    1908.] 

Interstate  carriers  —  what  are  —  stock 
yard  company  —  Federal  regalatlon 
^  flllTig  tariffs. 

2.  A  corporation  organized  for  the  pur- 
pose of  maintaining  a  stock  yard,  with  the 
usual  facilities  of  such  yards  as  to  loading 
and  unloading  and  caring  for  freight*  which 
lawfully  owns  and  operates  a  railroad  sys- 
tem for  the  transportation  of  cars  to  and 
from  trunk  lines,  in  the  course  of  their  trans- 
portation from  beyond  the  state  and  to 
points  outside  of  the  state,  is  an  interstate 
railway  carrier,  within  the  meaning  of  the 
interstate  commerce  act  of  February  4,  1887, 
and  as  such  is  obliged  to  file  its  tariffs 
with  the  Interstate  Commerce  Commission, 
as  required  by  §  6  of  that  act. 

[For  other  cases,  see  Carriers,  III.  b;  IIL  g, 
in   Digest   Sup.   Ct.   1908.] 

Interstate  carriers  —  what  are  —  stock 

yard  company  —  Federal  regrulation 

—  flling  tariffs. 

3.  A  stock  yard  company  owning  and 
operating  under  its  charter  a  railway  sys- 
tem' for  the  transportation  of  cars  to  and 
from  trunk  lines  in  the  course  of  their 
transportation  from  l)eyond  the  state  and 
to  points  outside  of  the  state  did  not  cease 
to  be  an  interstate  railway  carrier  within 
the  meaning  of  the  interstate  commeroe 
act  of  February  4,  1887,  and  as  such  obliged 
to  file  its  tariffs  with  the  Interstate  Com- 
merce Commission,  as  required  by  §  6  of 
that  act,  by  leasing  its  railway  and  equip- 
ment to  another  corporation  upon  the  basis 
of  a  division  of  profits,  both  companies  be- 
ing under  a  conunon  stock  ownership,  with 
its  consequent  control. 

[For  other  cases,  see  Carriers,  III.  b;  III.  g., 
in  Digest  Sup.  Ct.  1908.] 

Injanction  —  against  discrimination  by 
carrier  —  power  of  commerce  court. 

4.  In  the  absence  of  objection  to  the  man- 
ner and  form  of  invoking  jurisdiction  the 
commerce  court  may  entertain  and  grant 
the  relief  sought  by  a  bill  to  enjoin  the  per- 
formance of  a  contract  which  offends 
against  the  provisions  of  the  interstate  com- 
merce act  of  February  4,  1887,  §  2,  and  the 
act  of  June  20,  1006  (34  Stat,  at  L.  684, 
chap.  3591,  U.  S.  Comp.  Stat.  Supp.  1911, 
p.  1288),  §  2,  intended  to  prevent  undue 
advantages  or  unlawful  discrimination. 
[Power  of  Federal  courts  to  issue  Injnnctlon, 

see  Courts,  V.  c,  in  Digest  Sap.  Ct.  1908.] 

Carriers  —  discrimination  —  bonus. 

5.  An  undue  advantage  and  an  unlawful 
discrimination,  forbidden  by  the  interstate 
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by  a  contract  Ijetween  a  packing  hoiue  flrn  ped.  810;  Moran  v.  New  Orleans,  118  U.  8. 

nd     a    Jtoclt     jard     company     operating  gg   gg  L.  ed.  653.  G  Sup.  Ct.  Rep.  38. 

through  >t.  lei»ee.  a  railway  ayrtem  carry  g^^j,  t^.^p^rtation  is  wholly  by  railroad 

ins  on  iDteritate  commepce,  bv  wbich  suet  .  ,              '  .   ,     ,            ..      '     ' 

coSipaay  agreed  to  pay  a  boni.  of  »50,00(  -"d  '""^  o"*  »t»t*  »«  •nether, 

to  tha  padcen,  provided  they  would  erect  IntersUte  Commerce  Commission  v.  Cin- 

their  new  plant  in  Chicago  adjacent  to  tht  cinnati,  N.  0.  A  T.  P.  R.  Co.  162  U.  5.  1S4, 

■toelc  yard.   Instead  of  in  Kansas  City,  ai  40  L.  ed.  035,  SB  Inters.  Com.  Rep.  391,  10 

ropMed,    and    would    maintain    and  Sup.  Ct.  Rep.  700;  Soutliern  P.  Terminal  Co. 

the  plant  for  fifteen  years,  and  buj  ,.    IntereUte    Commerce    Coramigsioo,    21» 

ana  um.   in   their  busineas   'uch   live   stock  jj_  g    493,  66  h.  ed.  310,  31  Sup.  Ct.  Rep. 

^^™  J^'^^Ur".^.™  ^'^i^  Itl^V  2"J  ""it*^  States  V.  Colorado  t  N.  W.  R. 

^J  ^'b^hlXit  th:irmrbl:d"m'^eS  Co.  is  L.R.A.  ,N.8.)  107,  86  C.  C.  A.  27,  167 

Into  the  a&ck  yard  and  bad  there  been  ^^  321,  13   Ann.   Gas.  883;    Leonard  t. 

forcbaaed.  Kansas  City  Southern  R.  Co.  13  Inters.  Com. 

E-oT  other  o^ea.aM, Carriers,  III.  a.  Id  D1-  Rep.  673;  Standard  Oil  Co.  v.  United  States, 

Xt  8np.  CL  i608.I  ^^^  ^  ^   ^  „j,_  ^^g  p^    gj^.   Denver  ft 

fNoa    621  and  622  1  R.  G.  R.  Co.  v.  Interstate  Commerce  Com- 

''  misaion,  105  Fed.  066. 

Both  the  Stock  Yard  Company  and   tha 
Junction  Company  are  common  carriers, 
(a)   Definition  of  common  carriers. 

CROSS  APPEALS  from  tha  United  States  The  Niagara  v.  Cordes,  21   How.  7,  82, 

Commerea   Court  to   review   a   decree  l"  ^-  ^-  *^'  *8:  Redfleld,  Carriers  ft  Bail- 

which  granted  only  as  to  a  railway  com-  "™t".  ^i  Dw'ght  v.  Brewster,  1  Pick.  60,  U 

pany  tba  relief  sought  by  a  bill  to  require  ^m-   ^™-  "3;   Wiggins  Ferry  Oa  v.  Eaat 

a    stock    yard    oompany,    a    railway    com-  St.  Louis  Union  R.  Co.  107  111.  450;  Gordon 

pany.  and  a  holding  company  to  file  tariffs  »■  Hutchinson,  1  Watta  ft  S.  285,  37  Am.  Dm. 

with  the  IntersUto  Cominerce  Commission,  *Mj  Mj"**  '■  M'el'iB"'  C.  R.  Co.  107  U.  B. 

and  to  restrain  the  performance  of  a  con-  l^-  "  I*  ed.  326, 1  Sup.  Ct  Rep.  426. 

tract  all(^  to  accord  an  undue  advantage  '    <*»>  Under  their  charters  and  by  reason 

and  unlawful  discrimination.     Rererwd  on    ^'.,J!'«'^,**=*'V*i*'...'^*?'   WP"'*'"*"""  « 

tlw  government's   aj^sl,   and   afDrmed  on 


within  these  definitions. 


g  appeal  Randolph  County  v.  Post,  »3  V.  S.  602,  23 

Sea  same  ease  below,  102  Fed.  330.  ^  ^i-  ^^^i  Kentucky  Improv.  Co.  t.  Slack, 

The  facts  are  sUted  in  the  opinion.  ^'^  "■  ^-  '*^'  ^6  L-  ei.  609;  Union  Trust 
Co.  V.  Kendall,  20  Kan.  615;  Uni<Hi  Stock- 

Assistant  Attorney  General  Adklns  and  y^^jg  Co.  v.  United  SUtes,  04  G.  C  A.  828, 

Mr.  WllllRin  B.  Lamb,  Special  Assistant  igg  Yei.  400. 

to  the  Attorney  General,  argued  the  cause       The  courts  have  held  stock  yards  to  be 

and  filed  a  brief  for  appclUnt  in  No.  821  common  earrleta  engaged  In  interaUt«  com- 

and  appellee  in  No.  022:  merce. 

Property  is  in  interstate  commerce  from        United  Btatea  v.  Union  Stock  Yards  Co. 

its  delivery  to  the  Garrier  for  shipment  into  ^gj  p^_  jjg^  affimied  in  04  C.  C  A.  628,  160 

another  sUte  until  it  is  there  delivered  to  ped.  404;  United  SUtes  v.  Siour  City  Stock 

the  consignee.  y„da  Co.   102  Fed.  660;   Belt  R.  Co.   v. 

CoaT.  BtTol,  116U.  S.  B17,  2BL.  ed.  715,  United  SUtes,  188  Fed.  642,  22  L.R.A.(N.B.) 
«  Snp.  Ct  Sep.  475;  Ths  Daniel  Ball,  19  ssa.  03  C.  C- A.  866;  McSamara  v.  Waihing- 
Wall.  667,  10  L.  ed.  990;  Henderson  v.  New  mn  Terminal  Co.  37  App.  D.  C.  384;  Coving- 
York  (Henderson  v.  Wickham)  02  U.  S.  271,  ton  Stock-Yard  Co.  v.  Keith,  139  U.  8.  128, 
M  L.  ed.  648;  Wabaah,  St.  L.  4  P.  R  Co.  ..  36  L.  ed.  73,  11  Sup.  Ct.  Rep.  401 ;  Walker 
minoU,  118  U.  B.  657,  30  L.  ed.  244,  1  ,.  Keenan.  10  C.  C.  A.  688,  34  U.  S.  App. 
Inters.  Com.  Rep.  31,  7  Sup.  Ct  Rep.  4;  391,  73  Yed.  7B5;  United  States  v.  Hlinois 
Rhodes  V.  Iowa,  170  U.  S.  412,  42  L.  ed.  1088,  Terminal  H.  Co.  168  Fed.  648. 
IS  Snp.  Ct  Rep.  604;  Heyman  v.  Southern  The  Stock  Yard  Company  and  Junction 
R.  Co.  203  U.  S.  870,  51  I*  ed.  178,  27  Sup.  Company  are  in  reality  psrtners,  and  are 
Ct  Rep.  104,  7  Ann.  Cas.  1130.  tut  one  system  in  the  eyes  of  the  law. 

Both  companies  are  engaged  in  transpor-       Meehan  t.  Valentine,  145  U.  8.  023,  30 

tation.    Their  activities  are  within  both  the  L.  ed.  841,  12  Sup.  Ct.  Rep.  972;  Southern 

judicial  and  legislative  definitions.  P.   Terminal   Co.    v.    IntersUte    Commerce 

Missouri  P.  R.  Co.  V.  WicbiU  Wholesale  Commission,  219  U.  S.  408,  55  L.  ed.  310, %\ 

Oroeery    Co.   66   Kan.   626,   40  Pac.   SOO;  Sup.  Ct  Rep.  27ft',  ^ortttetii  ^c'aT\t\«ft  Co- 

Peoria  ft  P.  Union  B.  Oo,  v.  OticMgo,  JL  L  r.  United  StaUs,  103  \3.  S.  \ttl,  <%  'U  <A. 


8UPBEME  COUBT  OF  THE  UNITED  8TATE&               Oat.  Imc, 

an,  24  Sup.  Ct  Bep.  439;  UniUd  State*  v.  Ct   Rep.    138;    Hm   J.   P.   DomBldMm,   IST 

IfilwftukM  Refrigerator  Trauit  Co.  142  Fed.  U.  S.  SOB,  603,  48  L.  ed.  292,  2B4,  IT  Bap. 

247,  146  Fed.  1007;  Kendall  t.  Klapperthal  Ct.  Rep.  961. 

Co.  802  Pa.  690,  62  AU.  S2.  The   Union   Stock   Yard  t  Tntmit  Om- 

The  pBTment  under  the  Ffaelser  contract  pan;   of  Cliicago,   otberwiae  known  u  th* 

would  conBtitute  a  rebate,  concession,  and  "Stock  Yard  Company,"  !■  not  aubjeet  to  tbe 

unlawful  diecriml nation.  provision!  of  |  1  of  the  act  to  regulate  oom- 

Interstate  Commerce  CommiMi on  T.  Reich,  merce  because:     (a)  It  is  not  a  eonvnum 

mann,    146   Fed.   230;    Thonuu  t.   United  carrier;  <b)  it  is  not  engaged  ia  the  trana- 

8Utea,17  L.R.A.(N.B.)  720,  84C.  C.  A.477,  porUtion  of  property  or  paascngera  fram 

166  Fed.  897;  United  Statea  t.  Milwaukee  any  point  In  one  state  to  anj  point  either  in 
Refrigerator  Transit  Co.  142  Fed.  847,  145  or  without  a  state. 

Fed.  1007;  Chicago  ft  A.  R.  Co.  *.  United  Kentucky  k  I.  Bridge  Co.  v.  Laniarilla  * 

SUtes,  2Q  L.R.A.(N.&.)    G51,  84  C.  &  A.  N.  R.  Co.  2  L.R.A.  2SB,  2  Inters.  Com.  Rep. 

324,  ISO  Fed.  668;  United  States  ▼.  Dela-  361,  37  Fed.  667;  Cattle  Raiaers'  Asao.  v. 

ware,  L.  &  W.  R.  Co.  152  Fed.  269;  Atchison,  Ft.  Worth  &  D.  C.  R.  Co.  7  Inters.  Com. 

T.  ft  S.  F.  R.  Co.  y.  UniUd  States,  93  C.  C.  A.  Rep.  636. 

446,  170  Fed.  250;  Wight  r.  United  States,  When  an  act  of  Congress  has  been  eon- 

167  U.  S.  612,  42  L.  ed.  S58,  17  Sup.  Ct.  strued  by  the  courU,  and  thereaftw  the  act 
Rep.  822;  New  York,  N.  H.  ft  H.  R.  Co.  t.  ie  amended  or  re-enacted,  and  the  amend- 
Interstate  Commerce  Commission,  800  U.  S.  mente  do  not  affect  in  any  way  whatsoerer 
398,  60  L.  ed.  624,  26  Sup.  Ct.  Rep.  272;  the  provisions  so  construed,  thereafter  the 
Armour  Packing  Co.  v.  United  States,  209  courts  will  assume  that  Congress  has  ap- 
V.  8.  71,  62  L.  ed.  600,  28  Sup.  Ct.  Rep.  428.  proved  and  adopted  the  judicial  interpreta- 

Mr.  Ralph   M.   Shaw  argued  the  csuse  "o"  placed  upon  iU  l"g«Wi  «l»     . 

and   filed  a  brief  for  appellee,  other  than  ^'';';  "  .f^V"!  ^"  ^^  '^^'^}'  •"**- 

Louis  Pfaelter  ft  Sons  in  No.  621,  and  for  ?'«**'»  ^7  »'"'  ^J  charged  with  'ts  execu- 

aDDelltnt  in  No  BB2  ■  °'  "      theremfUr  tbe  ut  u  uuended,  uiA 

A    to»m™    ^i.,    ij   TuhoU    wholl,  "■  •amamM,  ol  Cong,,.,  do  not  In  nnj 

.[thin  on.  .1.1.  ..n  «.  trnnuct  it.  bn,in».  "•{•?    ''»"«•.  "»    P""'""""    "    '"'"• 

u  not  to  .ubjml  IIkH  to  Ih.  pro.i.ion.  of  ["'«'.  "»  ■»""•  ""  "-J™  <»«  Congr». 

tb.  .ot  to  r.8il.l.  oon,«.r«.  '."  .ppro..!  nnd  ndoptoa  .nok  »>«n>'*«: 

Cinoinn.tlTN.  O.  4  T.  P.  E.  Co.  ..  Int.r-  »»«  '™P~,V"  °'  -b"  "»  oonrf  m.ght 

•bt.  Comn,.r..  Con.mi«ion,  162  H.  8.  184,  !""  »"!»•"?  iOAnmiM  to  b,  tb.  miM 

»!■  l'Ss';n"'c?'Rio"™0  '°'""'  °°"   ""■  "S'n^W  SU-  ..  Moo..,.  „.  O.  a  104, 

fb.';,o..io..  0,  tb.  -  .^  «^«  „-,  t;''^'^.Z'i.'i^^n':;L'i^J;.^i 

t"™  ■'s  n"  o?  L."t;  «rp;."p.iJ  ■;■  s- «» . «.  »•  '^^  « »?. « ="f  «• 

Interstate  uommeroe  Commission  v.  Bel-     ,,,  „  .   ..».    ».  <n        ^.    ..        .         ^ 

lafre,  Z.  4  C.  R.  Co.  77  Fed.  942;  United  l^^^V^.t    '       K    i^^-^  ut"^^^- 

Stst^s  ex  rel.  Interst.te  Commerce  Commi,.  ^"2  D,    34 ;  New  York    N.  H.  ft  H.  R  C^ 

.ion  T.  Chicago,  K.  ft  S.  R.  Co.  81  Fed.  783;  I"  \fr^,''^r^T^°'^^''1!9s'^^  « 

Gracie  v.  Palmer,  8  Wheat.  605.  5  L.  ed.  ?"  ^^'' ^"^  *°\:?^  ^A**'  ^^'^  '"■  ""'  ? 

•g.  Sup.   Ct   Rep.   272;    Copper  Queen   Conao). 

•n..  ,-i.ti„„  ^f  »»,.  T„n^ti«n  rn„.„.n„  t„  **'"■  ^°-  ""  Teriitorisl  Bd.  of  Equaliiatioa, 

*JJ^               ,    VS       Z        ,      ,  r  ■  209  U.  S.  474.  470.  51  L.  ed.  1143.  1147,  «f 

1.      VI,    *  1,      1  "'^;, '""■"'■'^    =°'°-  Sup.    ct.    Re;.    695;    United    SU^    v.    Q. 

merce.  wh.cb  it  hsuls  w>th   ,t.  own  motive  pj^  ^  ^^^  /^^  ^  g-_                   ^^  ^  ^ 

power  from  receiving  tracks   .n   Ill.ncs  to  ^j      g^  g     _  ^   ^     jg       ^^.^^  g^^  ^; 
unloedmg  platforms  m  Illinois,  ,.  enalogous  c„ecedo  Hermenos  y  CompaOia,  200  U.  8. 
to  and  Identical  with  the  relationship  of  a  33^    gg  l.  ed.  821,  28  Sup.  Ct  Rep.  538. 
tugboat  to  an  incoming  Bteamer.    A  tugboat  irregp^tive  of  what  tbe  decLsLoa  of  tb* 
Is  not  a  common  carrier.  court   may  be  either  as  to  the  "Stockyar* 
Tha   Webb    {The    William    H.    Wehb    v.  Company"  or  as  to  "The  Junction   Corn- 
Barling)    14  Wall.  406.  414.  20  L.  ed.  774,  pany."  the  mere  fact  that  "The  Investment 
776;  The  Margaret,  94  U.  S.  494,  24  L.  ed.  Company"  owns  shares  of  stock  of  the  two 
140;  The  L.  P.  Dayton,   120  V.  S.  337,  30  companiei  does  not  destroy  its  identity,  or 
■C  «d.  eap,   7  Sup.   ct.  Rep.  363:  The  Bur-  merge  it  into  the  identity  of  either  of  tha 
Ui^ton.  JS7  V.  S.  38S,  3i  L.  ed.  73J,  J  J  Sup.  other  two  companies. 
"*  tl6  V.  %. 


l»li. 
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United  SUtes  ez  nt  Atty.  Qen.  y.  Dela- 
4  H.  Co.  218  U.  8.  366,  63  L.  ed.  836, 
89  Sup.  Ct.  Rep.  627 ;  Coal  Belt  Electrio  R. 
Go.  y.  Peftbody  Coal  Co.  230  IlL  164,  13 
L.RJL(NJ3.)  1144, 120  Am.  St.  Rep.  282,  82 
N.  E.  627. 

When  the  Juriediction  of  a  court  of  equity 
is  inyoked  in  good  faith,  the  court  will  de- 
eide  all  of  the  questions  presented  by  the 
ease,  eyen  though  it  decides  the  jurisdic- 
tional question  sgainst  the  person  inyoking 
the  jurisdiction. 

Slier  y.  Louisyille  4  N.  R.  Ca  213  U.  S. 
1T6,  63  L.  ed.  768,  29  Sup.  Ct  Rep.  461; 
lihehigan  R.  Tax  Cases,  138  Fed.  223;  Bur- 
Urn  y.  United  States,  196  U.  S.  283,  49  L.  ed. 
412,  26  Sup.  Ct.  Rep.  243;  Williamson  y. 
United  States,  207  U.  S.  426,  62  L.  ed.  278, 
2ii  Sup.  Ct  Rep.  163;  Hopkins  y.  Orimshaw, 
1116  U.  S.  342,  41  L.  ed.  739, 17  Sup.  Ct  Rep. 
4111;  Ober  y.  Gallagher,  93  U.  S.  199,  23  L. 
Ml  829;  United  SUtes  y.  Union  P.  R.  Co. 
IflO  U.  8.  1,  40  L.  ed.  319,  16  Sup.  Ct  Rep. 
110;  2  Current  Law,  pp.  623,  624. 

The  assailed  contract  is  not  iUegaL  It 
Is  made  for  the  purpose  of  maintaining  a 
dssirable  customer  at  the  live  stock  market 
al  the  stock  yards,  (a)  It  is  not  made  by 
a  ttommon  carrier  or  on  behalf  of  a  common 
carrier  with  a  shipper,  (b)  It  is  not  based 
upon  the  transportation  of  any  property 
whatsoeyer.  (c)  It  has  nothing  to  do  with 
the  rates  charged  or  paid  for  the  transporta- 
tion of  any  property. 

Willoughby  y.  Chicago  Junction  R.  4 
Union  Stockyards  Co.  60  N.  J.  Eq.  666,  26 
AtL  277. 

The  interstate  commerce  act  should  be  in- 
taipreted  in  pari  materia  with  the  anti-trust 
aftt  It  should  be  held  that  a  contract,  not 
Bsade  by  a  common  carrier  subject  to  the  act 
to  regulate  commerce,  is  not  prohibited  by 
law  if  ite  main  purpose  and  chief  effect  is  to 
pixmiote  the  lawful  business  of  the  parties 
Baking  it 

Hopkins  y.  United  Stetes,  171  U.  &  678, 
4»  L.  ed.  290,  19  Sup.  Ct  Rep.  40;  Bigelow 
▼.  Calumet  4  H.  Min.  Co.  167  Fed.  704; 
Standard  Oil  Co.  y.  United  Stetes,  221  U.  S. 
1,  66  Im  ed.  619,  34  L.R.A.(N.S.)  834,  81 
Bup.  Ct  Rep.  602,  Ann.  Cas.  1912  D,  734; 
United  Stetes  y.  American  Tobacco  Co.  221 
U.  6.  106,  65  1m  ed.  663,  81  Sup.  Ct  Rep. 


Messrs.  Willard  M.  McBwen  and  Joseph 
Weissenbach  filed  a  brief  for  Louis  Pfaelser 
4  Sons,  appellees  in  No.  621: 

Discrimination  backed  by  a  sound  reason 
(as  distinguished  from  motiye)  in  a  matter 
where  an  indiyidual  has  no  right  te  demand 
the  priyilege  as  a  public  senrice  underteken 
to  be  furnished  by  a  carrier,  as  such,  to  all 
alike,  and  whleb  deprive»  him  of  notbing 
Bf  L.  ed. 


which  he  is  entitled  to,  or  subjecte  him  to 
no  disadvantage  in  the  public  senrice  ren- 
dered to  him,  is  not  forbidden  by  the  law. 

Memphis  Freight  Bureau  y.  Ft  Smith  4 
W.  R.  Co.  13  Inters.  Com.  Rep.  1;  Interstote 
Commerce  Commission  y.  Louisville  4  N.  R. 
Co.  73  Fed.  409;  Central  Yellow  Pine  Asso. 
V.  Vicksburg,  S.  4  P.  R.  Co.  10  Inters.  Com. 
Rep.  193;  United  Stetes  v.  Wells-Fargo  Exp. 
Co.  161  Fed.  606;  Interstete  Commerce  Com- 
mission y.  Alabama  Midland  R.  Co.  21  0.  C. 
A.  61,  6  Inters.  Com.  Rep.  686,  41  U.  S.  App. 
463,  74  Fed.  716;  Cole  v.  Rowen,  88  Mich. 
219,  13  L.RJk.  848,  60  N.  W.  138;  Donovan 
V.  Pennsylvania  R.  Co.  199  U.  S.  279,  60 
L.  ed.  192,  20  Sup.  Ct  Rep.  91;  Gamble- 
Robinson  Commission  Co.  v.  Chicago  4  N. 
W.  R.  Co.  21  L.ILA.(N.S.)  982,  94  C.  C.  A. 
217,  16  Ann.  Cas.  613,  168  Fed.  164;  United 
Stetes  ex  rel.  Northwestern  Warehouse  Co. 
V.  Oregon  R.  4  Nav.  Co.  169  Fed.  982;  Cen- 
tral Stock  Yards  Co.  v.  LouisviUe  4  N.  R. 
Co.  63  L.RJk.  218,  66  C.  C.  A.  63,  118  Fed. 
113, 192  U.  S.  668,  48  L.  ed.  666,  24  Sup.  Ct 
Rep.  339;  Harp  v.  Choctaw,  0.  4  O.  R.  Co. 
118  Fed.  169;  Missouri  P.  R.  Co.  v.  Nebraska, 
164  U.  S.  404,  41  L.  ed.  489,  17  Sup.  Ct  Rep. 
130;  Northern  P.  R.  Co.  v.  Railroad  Com- 
mission, 68  Wash.  360, 28  L.R.A.  (N.S.)  1021» 
108  Pac  938;  Interstete  Commerce  Com- 
mission y.  Alabama  Midland  R.  Ca  168  U.  S. 
144,  42  L.  ed.  414,  18  Sup.  Ct  Rep.  46; 
Louisville  4  N.  R.  Co.  v.  Behlmer,  176  U.  S. 
648,  44  L.  ed.  309,  20  Sup.  Ct  Rep.  209. 

What  a  donation  is  depends  both  upon  ite 
(1)  effect  as  to  all  concerned,  and  (2)  the 
intention  of  the  parties  as  to  ite  applica- 
tion. These  are  the  elemente  of  the  dis- 
crimination, and  are  questions  of  fact  to  be 
proved  by  the  petitioner. 

Interstete  Commerce  Commission  v.  Louis- 
ville 4  N.  R.  Co.  73  Fed.  409;  Interstete 
Commerce  Commission  v.  Alabama  Midland 
R.  Co.  168  U.  S.  144,  170,  42  L.  ed.  414,  424, 
18  Sup.  Ct  Rep.  46;  Root  v.  Long  Island  R. 
Co.  114  N.  T.  300,  4  L.RJL  331,  4  Inters. 
Com.  Rep.  676, 11  Am.  St  Rep.  643,  21  N.  E. 
403;  Texas  4  P.  R.  Co.  v.  Interstete  Com- 
merce Commission,  162  U.  S.  197,  40  L.  ed. 
940,  6  Inters.  Com.  Rep.  405,  16  Sup.  Ct 
Rep.  666;  Interstete  Commerce  Commission 
V.  Baltimore  4  0.  R.  Co.  3  Inters.  Com.  Rep. 
192,  43  Fed.  37,  affirmed  in  145  U.  S.  263,  36 
L.  ed.  699,  4  Inters.  Com.  Rep.  92,  12  Sup. 
Ct  Rep.  844. 

The  presumption  is  in  favor  of  fairness 
and  legality. 

Interstate  Commerce  Commission  v.  Chi- 
cago Q.  W.  R.  Co.  209  U.  S.  108,  62  L.  sd. 
706,  28  Sup.  Ct  Rep.  493. 

Mr.  Justice  Day  delivered  t.\i«  v^\TiVi% 
oi  the  court: 
These  are  appeals  iTom  t^  4«ci«^  «fiL\«t^ 
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by   the  commerce  court  in  an  action  begun  appealed  from  the  decision  of  the  commerot 

by  the  United  States  on  the  application  of  court  as  to  it,  which  appeal  is  case  No.  622. 

the  Attorney  General,  at  the  request  of  the  The  correctness  of  the  decision  and  de- 

Interstate   Commerce   Commission,   against  cree  of  the  commerce  court  is  submitted  up- 

the  Union  l^tock  Yard  k  Transit  Company  on  facts  which  are  practically  undisputed* 

of  Chicago,  an  Illinois  corporation    (here-  The  Stock  Yard  Company  was  incorporated 

inafter  called  the  "Stock  Yard  Company" ),  under  a  special   act  of  the  legislature  of 

the    Chicago  Junction    Railway   Company,  IllinoiS|  February  13,  1865,  which  author^ 

an  Illinois  corporation   (hereinafter  called  ized  it  to  locate,  construct,  and  maintain 

the  "Junction  Company"),  and  the  Chicago  near   the   southerly   limits  of  the   city  of 

Junction   Railways  k  Union  Stock  Yards  Chicago: 

Company,  a  New  Jersey  Corporation  (here-  "...    All  the   necessary  yards,  in* 

inafter  called  the  "Investment  Company"),  closures,  buildings,  structures,  and  railway 

and  David  Pfaelzer,  Abe  Pfaelzer,  and  Jones  lines,  tracks,  switches,  and  turnouts,  aque- 

L.  Pfaelzer,  a  copartnership  doing  business  ducts,  for  the  reception,  safe-keeping,  feed* 

under  the  firm  name  and  style  of  Louis  ing,  and  watering,  and  for  the  weighing,, 

Pfaelzer  &  Sons.    The  bill  sought  to  enjoin  delivery,   and   transfer  of   cattle   and  \vm 

violations  of   §§  2,   6,   and  20  of  the   in-  stock .  of  every  description,  and  also  dead 

terstate  commerce  act  (24  Stat  at  L.  379,  and  undressed  animals  that  may  be  at  of 

chap.  104,  U.  S.  Comp.  Stat.  Supp.  1911,  p.  passing  ^through  or  near  the  city  of[29T 

1284;  34  Stat,  at  L.  684,  chap.  3591,  U.  S.  Chicago,  and  for  the  accommodation  of  th* 

Comp.  Stat.  Supp.  1911,  p.  1288;  36  Stat,  business  of  a  general  union  stock  yard  for 

at  L.  539,  chap.  309),  and  of  §  1  of  the  cattle  and  live  stock,  including  the  erection 

Elkins  law  (32  Stat,  at  L.  847,  chap.  708,  and  establishment  of     one    or  more  hotel 

U.  S.  Comp.    Stat.  Supp.    1911,  p.  1309).  buildings,  and  the  right  to  use  the  same; 

Its  prayer  was  that  an  injunction  should  ...    to  make  advances  of  money  upon 

issue  to  restrain  the  Stock  Yard  Company  such  cattle  and   live  stock  for  freight  or 

and  the  Junction  Company  from  further  en*  other  purposes   as  may    become  expedient 

gaging  in  interstate  commerce  until  they  .    .    .    ." 

had  filed  tariffs,  as  required  by  §  6  of  the  The  charter  further  provided: 
act,  and  to  restrain  the  performance  of  a  "That  said  company  shall  construct  n 
certain  contract  with  the  Pfaelzers,  and  railway,  with  one  or  more  tracks,  as  may 
that  the  Stock  Yard  Company  and  the  June-  be  expedient,  from  the  grounds  which  may 
tion  Company  be  required  to  file  the  state-  be  selected  for  its  said  yards,  so  as  to  eon- 
ments  and  reports  provided  by  §  20  of  the  nect,  outside  of  the  city  of  Chicago,  the 
996]act.  *The  commerce  court  held  that  same  with  the  tracks  of  all  the  railroad* 
neither  the  Stock  Yard  Company  nor  the  which  terminate  in  Chicago,  the  lines  of 
Investment  Company  was  a  common  carrier,  which  enter  the  city  on  the  south  between 
and  that  it  had  no  jurisdiction  to  determine  the  lake  sliore  and  the  southwest  corner 
whether  the  contract  would  amount  to  an  of  said  city,  .  .  .  and  to  make  oonnee-^ 
unlawful  discrimination  or  advantage,  or  tions  with  such  suitable  sidetracks,  switch* 
rebate,  and  dismissed  the  bill  as  to  the  es,  and  connections  as  to  enable  all  of  the 
Stock  Yard  Company  and  the  Investment  trains  running  upon  said  railroads  easily 
Company  and  as  to  the  Pfaelzers.  As  to  the  Aud  conveniently  to  approach  the  grounds 
Junction  Company,  it  held  that  it  was  a  selected  for  said  yards,  and  may  make 
oommon  carrier  subject  to  the  interstate  auch  arrangements  or  contracts  with  such 
commerce  act,  and  obliged  to  file  iU  tariffs  railroad  companies,  or  either  of  them,  for 
as  required  by  the  statute.  It  further  held  ^^^  "»«  <>'  »»y  P*'^*  ^^  P^'^**^"  ®'  *^«  *'^*^'^ 
that,  since  there  was  no  allegation  in  the  or  tracks  of  such  company  or  companiet 
bill  that  the  Interstate  Commerce  Commis-  "^^'f  ''^;^  ^  ^'  hereafter  may  be  construct- 
sion  had  by  general  or  special  order  required  ^^*  '«/  *^*  ^Zr'""^  aforesaid  a.  may  be 
^1-  oi.  1  IT  J  /n  1.1.  T  A'  agreed  upon  between  the  parties;  .  .  . 
the  Stock  Yard  Company  or  the  Junction  ^^^  ^^  transport  and  allow  to  be  transport- 
Company  to  file  statemenU  and  reports  ^  ^^^^^^  ^^^^^  ^^j^  railroads  and  cat- 
under  §  20,  it  could  not  issue  mandamus  to  ^.,^  y^^^^^  ^^j  ^^^^le  and  live  stock  and  per- 
make  such  statements  and  reports.  192  ^^^^^  accompanying  the  same  to  and  from 
Fed.  330.  ^^  yards,  and  may  also  transport  and 
The  government  appealed  from  the  dis-  ^llow  to  be  transported  between  the  rail- 
missal  of  the  bill  as  to  the  Stock  Yard  roads  entering  said  city,  .  .  .  freight 
Company,  the  Investment  Company,  and  and  property  of  every  kind  as  well  as  stock 
the  Pfaelzers,  which  is  case  No.  2C1.  It,  how-  and  cattle  ..." 
ever,  makes  no  contention  against  the  hold-  After  its  creation  it  acquired  real  estate, 
I'/i^  of  the  commerce  court  as  to  the  con-  constructed  and  operated  stock  yards,  with 
mtruetioB  of  §  20.     The  Junction  ComptLHj  a  stock  market,  built  a  hotel  for  the  ae- 
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conuDodatioD  of  its  patrons,  and  construct- 
■d  in  tiie  atock  ^ards  district  about  300 
mile*  of  railroad  track,  consisting  of  main 
a»8]lioei  connecting  witli  the  'trunk  lines 
entering  Cliicago,  and  a  larjjc  number  of 
■witohea  to  the  various  industries  which  had 
been  established  adjacent  to  such  tracks. 

Prior  to  DucFiuber  16,  ISDT,  the  Stock 
Yard  (Jonipaii)  carried  on  llie  atock  yards 
■uid  railroad  business,  and,  altlioiigli  it  had 
regular  cliarges  for  the  services  it  per- 
formed, it  Died  no  tarirls  with  the  Inter- 
state Commerce  Coniiiiission  and  concurred 
in  none.  Un  Decenil>er  ]S,  1BB7,  the  Stock 
Yard  Company  leased  all  of  it*  railroai? 
tracks  and  equipment  for  a  term  of  fift^ 
year*  to  a  corporation  known  aa  the  Chicagr 
A  Indiana  State  Line  Company  ( liereinaf tei 
called  tlie  "State  Line  Company"},  retain 
ing  for  itself  the  loading  and  unloading 
platforms  and  facilities  used  in  connectior 
with  its  atock  yards  business.  This  least 
covered  all  its  railroad  and  railroad  tracks 
■witchet,  etc.;  roundhouse,  repair  shops,  ma 
eliine  sbops,  voal  ahutcs,  etc.,  then  in  exist 
ence  or  theretofore  used  by  tlie  Stock  Vard 
Company  in  connection  with  it«  railroad; 
«nd  all  and  singular  the  equipment  and  tht 
telegraph  linca,  instruments,  and  appur 
tenances  owned  or  possessed  by  the  Stock 
Yard  Company  and  used  by  it  in  conduct 
ing  its  railroud  buainesa.  By  tbe  termi 
of  tbe  lease,  Die  State  Line  Company  nai 
giTen  the  right  in  the  future  to  maintain 
and  operate  upon  the  lands  of  the  Stock 
Yard  Company  additional  aide  tracks  and 
■witch  tracks  and  other  appur  ten  an  eel 
necessary   to  reach   industrial   plants. 

Afterwards  the  Stale  Line  Company  con' 
Mtlidated  with  the  Chicago,  Hammond,  & 
WeaterD  Railroad  Company,  and  the  con- 
aolidated  company  became  known  as  the 
Chicago  Junction  fiailway  Company  (de- 
fendant herein),  and,  in  addition  to  the 
railroad  leased  from  the  Stock  Yard  Com- 
pany, operated  a  belt  line  around  the  city 
of  Chicago.  In  November,  lOOT,  the  Junc- 
tion Company  told  the  belt  linu  to  the  East 
Cbieago  Belt  Railroad  Company,  retaining 
tfca  tracks  which  had  been  leased  by  the 
Stock  Yard  Company.  The  equipment 
S9V]operat«d  by  the  Junction  'Company, 
wmaiating  of  locomotives  and  rolling  stock, 
is  vwned  by  tbe  Stock  Yard  Company,  but 
tlie  Junction  Company  employs  its  own  en- 
gineen  and  crews. 

Hw  tracks  of  the  Junction  Company  are 
freqnently  used  by  the  trunk  lines  to  con- 
nect tbe  eaatem  and  western  systems  and 
to  deliver  shipments  originating  without  the 
atate  to  the  platforms  of  the  Stock  Yar<l 
Oeupany,  for  which  service  they  pay  the 
Juction  Company  a  trackn^c  charge  of  a 
flzed  suiD  per  ear.     Large  nuinben  ol  car- 


load  lots  of  dead  freight  from  points  with- 
out the  state  are  placed  on  tlie  receiving 
trackr  of  the  .Junction  Company,  bearing 
transfer  cards  showing  the  destination  of 
the  cars,  and  the  Junction  Company  delivera 
the  cars  either  to  the  consignee,  if  situated 
on  its  tracks,  or  to  the  receiving  track  of 
the  forwarding  carrier.  It  is  paid  by  the 
trunk  lines  a  tixed  uharge  fur  this  service, 
which  the  latter  absorb.  The  Junction 
Company,  upon  the  order  of  the  trunk  linee, 
places  cars  for  loading  by  shippers  in  tlie 
atock  yarda  district,  sod  after  they  are 
loaded  hauls  them  to  tlie  receiving  tracks 
of  the  trunk  lines,  and  It  receives  from  the 
trunk  lines  a  fixed  amount  for  this  service, 
which  is  absorbed  by  the  latter.  Less  than 
carload  lot  freight  is  delivered  at  the 
freight  depot  known  as  the  Union  Freight 
Station,  and  placed  in  cars  by  tbe  Junetion 
Company,  which  transports  them  to  the  re- 
ceiving tracks  of  trunk  lines,  and  for  this 
service  the  trunk  lines  pay  the  Junction 
Company  E  cents  per  hundredweight.  Somfr 
times  such  freight  is  hauled  from  the  in- 
dustries in  the  stock  yards  district  to  the 
Union  Freight  Station  by  the  Junction  Com- 
pany and  distributed  in  the  cara.  The 
Junction  Company  receipta  for  the  less 
than  carload  lot  freight  in  the  name  of  the 
trunk  lines,  such  receipts  being  exchange- 
able for  bills  of  lading  at  the  office  of  tlie 
trunk  lines,  and  all  charges  paid  to  tbe 
Junction  "Conipany  are  receipted  for  in  the 
name  of  the  trunk  lines  and  remitted  to 
them.  The  Junction  Company  has  .an  ar- 
rangement with  the  Baltimore  'ACSOO 
Ohio  Railroad  Comjiany  whereby  it  per- 
forms a  like  service  (or  such  company  as  to 
the  less  than  carload  tot  freight  brought 
by  it  to  the  Union  Freight  Stalion  and 
destined  to  points  beyond  the  state.  Ship- 
ments of  horses  are  transported  by  the 
trunk  lines  to  the  loading  platforms  of  the 
Stock  Yard  Company,  and  there  picked  up 
by  the  Junction  Company  and  hauled  to  the 
unloading  chutes  for  horses,  and  the  Junc- 
tion Company  receives,  besides  the  track- 
age charge,  a  certain  amount  pur  car  for 
this  service.  A  large  part  of  the  service 
thus  performed  by  the  Junetion  Company  is 
in  connection  with  interstate  shipments. 
The  Junction  Company  does  not  issue  any 
bills  of  lading  with  respect  to  any  kind  of 
freight. 

After  leasing  its  railroad  property  to  tlie 
Junction  Company,  the  Rtoek  Yard  Com- 
pany continued  to  operate  its  stock  yard 
facilities  for  loading  and  unloading  cattle 
and  other  live  stoek  bound  for  and  coming 
from  points  outside  the  state,  and  to  feed 
and  water  live  stock  \ti  XTa-naA  tinct  ^i* 
lines  of  trunk  line  caiiiers,  SiTi4  b.\*o  to  ^eti. 
bed,  and  water  U»«  ktocV.  ihivt**  ^  ^' 
»1 
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Bignees  doing  buBiness  in  the  atoek  jarcU 
district. 

The  employees  of  trunk  lines  bringing 
live  stock  to  the  stock  yards  turn  over  the 
waybills  accompanying  such  shipments, 
with  what  are  called  ''live  stock  stubs"  at- 
tached, to  the  employees  of  the  Stock  Yard 
Company,  who  use  the  waybills  in  unload- 
ing and  counting  the  stock,  and  the  way- 
bills and  stubs  are  then  sent  to  the  auditor 
of  the  Stock  Yard  Company  (being  also  the 
auditor  of  the  Junction  Company),  who 
retains  the  stubs  and  forwards  the  waybills 
to  the  local  agents  of  the  trunk  lines.  The 
Stock  Yard  Company  advances  the  charges 
on  such  shipments  to  the  trunk  lines  and 
collects  from  the  consignees,  usually  com- 
mission men  doing  business  at  the  stock 
yards,  the  moneys  it  has  so  advanced  for 
their  accommodation. 

The  Junction  Company  publishes  tariffs 
showing  the  charges  which  it  exacts  for  its 
801] services,  such  tariffs  being  *in  general 
circulation  in  Chicago,  especially  about  the 
stock  yards  district,  but  they  were  not  filed 
with  the  Interstate  Commerce  Commission. 
Prior  to  1007,  the  Junction  Company,  while 
owning  railroad  facilities  in  Indiana,  had 
filed  tariffs  with  the  Interstate  Commerce 
Commission,  but  upon  the  sale  of  such  prop- 
erties canceled  the  tariffs.  It  was  the  be- 
lief of  the  government  and  of  the  Junction 
Company  that  all  tariffs  and  concurrences 
had  been  canceled,  but  it  is  shown  by  a  stip- 
ulation which  the  parties  have  filed  that 
since  the  issues  were  made  up  it  has  been 
discovered  that  one  particular  concurrence, 
through  inadvertence,  was  not  canceled. 

The  Investment  Company  is  a  holding 
company  and  owns  over  90  per  cent  of  the 
shares  of  the  Stock  Yard  Company  and 
practically  all  of  the  shares  of  the  Junc- 
tion Company. 

As  to  the  contract  with  the  Pfaelsers: 
They  were  members  of  a  copartnership 
(since  incorporated)  engaged  in  the  slaugh- 
tering business,  their  plant  being  located 
in  Uie  vicinity  of  the  tracks  operated  by 
the  Junction  Company  and  the  cattle  pens 
of  the  Stock  Yard  Company.  They  pur- 
chased cattle  from  time  to  time  outside  the 
city  of  Chicago  and  in  states  other  than 
Illinois,  and  shipped  them  to  the  partner- 
ship at  the  stock  yards,  where  they  were 
handled  as  hereinbefore  stated  for  delivery 
to  the  consignee.  The  freight  charges  on 
such  business  averaged  for  the  five  years 
prior  to  the  filing  of  the  Pfaelzers'  answer 
about  $2,800  annually.  The  amount  of 
freight  consigned  to  the  Pfaelzers  tends  to 
increase  the  business  of  the  Stock  Yard 
Company  and  the  Junction  Company,  and 
therefore  the  revenue  of  each. 
In  joae  the  Department  o/  Agriculture 


required  the  Pfaelzers  to  make  chanffw  in 
their  plant;  in  1908  it  directed  them  to 
erect  a  new  plant;  and  in  1909  they  were 
notified  that  the  government  would  deaj 
to  them  further  inapeetion  of  the  prod- 
ucts  of  their  plant.  Th^  then  propoeed 
""to  locate  in  Kansas  City»  Miaaottri,[S«S 
but  upon  negotiation  with  the  Stock  Tnrd 
Ck>mpany  made  the  contract  under  eooaider- 
ation  here.  This  oontraet  proirided  that 
upon  the  erection  by  the  PfaeliBen  of  a  mod- 
ern slaughtering,  packing;  and  eawnJBf 
plant  adjacent  to  the  stock  yards  in  Chi- 
cage,  costing  a  certain  sum  and  having  a 
required  capacity,  the  Stock  Yard  Oompai^ 
would  pay  them  $60,000,  and  the  Pfaelain 
agreed  that  all  live  stock  ilaughtered  or 
canned  by  them  within  a  radius  of  200  milee 
would  either  be  purchased  at  such  ttoek 
yards  or  pass  through  and  uae  them*  the 
customary  yardage,  tolls,  and  chargce  to  be 
paid  thereon,  or  tiiat  the  Pfaeliers  would 
pay  full  tolls  and  charges  on  live  stock  the 
same  as  if  it  had  been  sent  to  the  stock 
yards  for  sale  and  had  there  been  bought  bj 
them ;  and  that  for  fifteen  years  th^  would 
conduct  all  their  slaughtering,  paokiQg«  and 
canning  business  at  such  plant,  and  not  in* 
terest  themselves  directly  or  indireetlj  in 
any  other  plant  or  in  any  other  stodc  yarda. 
The  Investment  Company  guaranteed  the 
performance  of  the  contract  faj  the  Stock 
Yard  Company. 

It  is  stated  in  the  answer  of  the  Stock 
Yard  Company  and  stands  admitted  In  the 
case  that  there  are  other  competitive  stock 
yards  in  the  United  States  which  have  built 
up  their  business  in  competition  with  it  Iqr 
offering  and  giving  inducements,  either  in 
the  shape  of  land  or  money,  to  packing 
houses  and  other  industries  to  locate  at  or 
near  their  yards. 

From  this  statement  it  is  apparent  that  the 
Stock  Yard  Company  was  organized  for  the 
purpose  of  maintaining  a  stock  yard,  with 
the  usual  facilities  of  such  yards  as  to  load* 
ing  and  unloading  and  caring  for  freight, 
and  it  was  authorized  to  and  did  own  and 
operate  a  railroad  system,  transporting 
cars  to  and  from  trunk  lines  in  the  eouree 
of  their  transportation  from  beyond  the 
state  and  to  points  outside  of  the  state. 
This  service,  so  far  as  the  railroad 
*and  its  operation  is  concerned,  is  now  [SOS 
performed  by  the  Junction  Oompanj.  The 
Stock  Yard  Company  still  continues  to  per- 
form the  customary  stock  yard  operations, 
but  bv  means  of  the  lease  to  the  Junction 
Company  it  has  devested  itself  of  the  opera- 
tion of  the  railroad  system  which  it  was 
authorized  by  its  charter  to  construct  and 
operate,  and  which  for  many  years  before 
the  lease  it  did  in  fact  operate.  The  Stodc 
Yard  Company,  under  the  lease,  still  geli^ 
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hewerer,  two  thirds  of  the  profits  reoei?od 
bj  tho  Jnnetion  Company  for  performing 
the  serriee  in  connection  with  the  railroad 
transportation.  This  Joint  ser?ios  now 
takes  the  place  of  the  single  service  former- 
ly rendered  by  the  Stock  Yard  Company. 
The  stock  of  both  these  companies  Is  held 
in  common  ownership  by  the  Investment 
Company,  and  it  appears  that  the  Invest- 
ment Company  guarantees  the  contracts,  or 
al  least  some  of  them,  of  the  Stock  Yard 
Company. 

In  view  of  this  continuity  of  operation, 
the  Buuiner  of  compensation  and  the  per- 
formaaee  of  services  in  connection  with  in- 
terstate transportation  by  railroads  such 
as  are  described,  are  the  Stock  Yard  Com- 
pany and  the  Junction  Company  subject  to 
the  terms  of  the  act  to  regulate  commerce, 
and  bound  to  conform  to  its  requirements? 

The  interstate  commerce  act,  as  amended 
by  the  Hepburn  act  (34  Stat,  at  L.  684,  §  1, 
diap.  3601,  U.  S.  Comp.  Stat.  Supp.  1011,  p. 
l^ff),  applies  to  common  carriers  engaged 
fai  Ihtt  transportation  of  persons  or  property 
from  state  to  state  wholly  by  railroad,  and 
the  term  ''railroad"  is  defined  to  include 
*all  switches,  spurs,  tracks,  and  terminal 
facilities  of  every  kind,  used  or  necessary 
la  the  transportation  of  the  persons  or 
property  designated  herein,  and  also  all 
freight  depots,  yards,  and  grounds  used  or 
necessary  in  Uie  transportation  or  delivery 
of  any  of  said  property;"  and  transporta- 
tion is  defined  to  include  "cars  and  other 
vehicles  and  all  instrumentalities  and  facili- 
S94]ties  of  shipment  or  carriage,  ^irrespec- 
tlvs  of  ownership  or  of  any  contract,  ex- 
ptess  or  implied,  for  the  use  thereof,  and 
an  services  in  connection  with  the  receipt, 
deiiveiy,  elevation,  and  transfer  in  transit, 
▼entilation,  refrigeration  or  icing,  storage, 
•ad  handling  of  property  transported." 

Tliai  the  service  is  performed  wholly  in 
one  state  can  make  no  difference  if  it  is  a 
pari  of  interstate  carriage.  'The  transpor- 
tatioa  of  live  stock,"  said  this  court  in 
OoviagtoB  Stock- Yards  Co.  v.  Keith,  130 
V.  a  128,  35  L.  ed.  73,  11  Sup.  Ct  Rep. 
481,  ia  treating  of  the  duties  of  common 
carriers,  irrespective  of  the  act  to  regulate 
commerce,  ''begins  with  their  delivery  to 
tlM  carrier  to  be  loaded  upon  its  cars,  and 
cada  caly  after  the  stock  is  unloaded  and 
deliiwred,  or  offered  to  be  delivered,  to  the 
consignee."  In  this  connection  see  Coe  v. 
Srroi,  118  U.  S.  617,  20  L.  ed.  716,  8  Sup. 
Oil.  Bep.  476;  Southern  P.  Terminal  Co.  v. 
laterstate  Commerce  Commission,  210  U.  S. 
488,  86  L.  ed.  310,  31  Sup.  Ct  Rep.  270. 

The  fbet  that   the   performance   of   the 
corvloe  is  distributed  among  different  cor-. 
fCtatioBS  having  common  ownenbip  In  a' 


holding  company  which  controls  an  inter- 
state system  was  held  in  Southern  P.  Ter- 
minal Co.  V.  Interstate  Commerce  Commis- 
sion, supra,  to  make  no  difference,  where 
the  service  to  be  performed  was  a  part  of 
the  carriage  of  freight  by  railroad  in  in- 
terstate commerce.  Nor  does  it  make  any 
difference  that  neither  the  Junction  Com- 
pany nor  the  Stock  Yard  Company  issues 
through  bills  of  lading.  It  is  the  character 
of  the  service  rendered,  not  the  manner  in 
which  goods  are  billed,  which  determines 
the  interstate  character  of  the  service. 
Ibid.;  Railroad  Commission  v.  Worth ington, 
226  U.  S.  101,  66  L.  ed.  1004,  32  Sup.  Ct 
Rep.  653. 

Together,  these  companies,  as  to  freight 
which  is  being  carried  in  interstate  com- 
merce, engage  in  transportation  within  the 
meaning  of  the  act,  and  perform  services 
aa  a  railroad  when  they  take  the  freight 
delivered  at  the  stock  yards,  load  it  upon 
cars,  and  transport  it  for  a  substantial  dis- 
tance upon  its  journey  in  interstate  com- 
merce, under  *a  through  rate  and  bill[305 
furnished  by  the  trunk  line  carrier,  or  re- 
ceive it  while  it  is  still  in  progress  in  inter- 
state commerce  upon  a  through  rate  which 
includes  the  terminal  services  rendered  by 
the  two  companies,  and  complete  its  deliv- 
ery to  the  consignee.  They  are  common 
carriers  because  they  are  made  such  by  the 
terms  of  their  charters,  hold  themselves  out 
as  such,  and  constantly  act  in  that  capacity, 
and  because  they  are  so  treated  by  the 
great  railroad  systems  which  use  them.  In 
Union  Stock  Yards  Co.  v.  United  States, 
04  C.  C.  A.  626,  160  Fed.  404,  Mr.  Justice 
Van  Devanter  (while  a  circuit  judge), 
speaking  for  the  court  of  appeals,  said 
(406) : 

"Its  [the  Stock  Yards  Company's]  opera- 
tions .  .  •  include  the  maintenance  and 
use  of  railroad  tracks  and  locomotives,  the 
employment  of  a  corps  of  operatives  in  that 
connection,  and  the  carriage  for  hire  over 
its  tracks  of  all  live  stock  destined  to  or 
from  the  sheds  or  pens,  which,  in  effect,  are 
the  depot  of  the  railroad  companies  for 
the  delivery  and  receipt  of  shipments  of 
live  stock  at  South  Omaha.  The  carriage  of 
these  shipments  from  the  transfer  track  to 
the  sheds  or  pens,  and  vice  versa^  is  no  less 
a  part  of  their  transit  between  their  points 
of  origin  and  destination  than  is  their  car- 
riage over  any  other  portion  of  the  route. 
True,  there  is  a  temporary  stoppage  of  the 
loaded  cars  at  the  transfer  track,  but  that 
is  merely  incidental,  and  does  not  break 
the  continuity  of  the  transit  any  more  than 
does  the  usual  transfer  of  such  c&r«  <tQT\ 
one  carrier  to  anotViet  al  a  comv^^sWii^  ^\tv\.. 
And  it  is  of  Uit\e  aignifkcaiiCft  tYiat  tV^  a\A<iV. 
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yards  company  does  not  bold  itself  out  as 
ready  or  willing  generally  to  carry  live 
stock  for  the  public,  for  all  tbe  railroad 
companies  ai  Soutb  Omaha  do  so  hold  them- 
selves out»  and  it  stands  ready  and  willing 
to  conduct,  and  actually  does  conduct,  for 
hire,  a  part  of  tbe  transportation  of  every 
live  stock  shipment  which  they  accept  for 
carriage  to  or  from  tliat  point,  including 
such  shipments  as  are  interstate." 
SOS]  *We  think  that  these  companies,  be- 
cause of  the  character  of  tbe  service  ren- 
dered by  them,  their  joint  operation  and  di- 
vision of  profits,  and  their  common  owner- 
ship by  a  holding  company,  are  to  be  deemed 
a  railroad  within  the  terms  of  the  act  of 
Congress  to  regulate  commerce,  and  the 
services  which  they  perform  are  included  in 
the  definition  of  transportation  as  defined 
in  that  act.  It  is  the  manifest  purpose  of 
the  act  to  include  interstate  railroad  car- 
riers, and  by  its  terms  the  act  excludes 
transportation  wholly  within  a  state.  In 
view  of  this  purpose,  and  so  construing  the 
act  as  to  give  it  force  and  effect,  we  think 
the  Stock  Yard  Company  did  not  exempt 
itself  from  the  operation  of  the  law  by  leas- 
ing its  railroad  and  equipment  to  the  Junc- 
tion Company,  for  it  still  receives  two 
thirds  of  the  profits  of  that  company,  and 
both  companies  are  under  a  common  stock 
ownership,  with  its  consequent  control.  We 
therefore  think  the  commerce  court  was 
right  in  holding  that  the  Junction  Com- 
pany should  file  its  rates  with  the  Inter- 
state Commerce  Commission,  and  that  it 
should  also  have  held  the  Stock  Yard  Com- 
pany subject  to  the  provisions  of  the  inter- 
state eommerce  acts. 

As  to  the  contract,  both  parties  concede 
the  authority  of  the  commerce  court  to  pass 
upon  this  subject,  and  no  objection  was 
made  as  to  the  manner  and  form  in  which 
the  jurisdiction  of  that  court  was  invoked. 
There  being  no  objection  taken  to  the 
method  of  proceeding,  we  think,  if  this  con- 
tract is  within  the  prohibitions  of  the  act, 
that  the  eommerce  court  had  tlie  right  to 
entertain  the  bill  and  to  enjoin  the  per- 
formance of  the  contract.  (Sections  2  and 
3  of  the  Elkins  Act.)  It  is  contended  that 
this  contract  is  violative  of  certain  features 
of  the  act  to  regulate  commerce  and  of  the 
Elkins  act.  Section  2  of  the  former  and 
I  2  of  the  latter  provide: 

''See.  2.  That  If  any  common  carrier  sub- 
ject to  the  provisions  of  this  act  shall, 
directly  or  indirectly,  by  any  special  rate, 
rebate,  drawback,  or  other  device,  charge, 
SO 7]  *demand^  collect,  or  receive  from  any 
person  or  pereona  s  greater  or  Jess  compen- 


sation  for  any  tdcrvice  rendered,  or  to  be 
rendered,  in  the  transportation  of  passen- 
gers or  property,  subject  to  the  provisions 
of  this  act,  than  it  charges,  demands,  col- 
lects, or  receives  from  any  other  person 
or  person  for  doing  for  him  or  them  a 
like  and  contemporaneous  service  in  the 
transportation  of  a  like  kind  of  traffic  un* 
der  substantially  similar  circiunstances  and 
conditions,  such  common  carrier  shall  be 
deemed  guilty  of  unjust  discriminatioiiy 
which  is  hereby  prohibited  and  declared  to 
be  unlawful." 

Sec.  2.  ...  It  shall  be  unlawful  for 
any  person,  persons,  or  corporation  to  offer, 
grant,  or  give,  or  to  solicit,  accept,  or  re- 
ceive any  rebate,  concession,  or  diaerimin*- 
tion  in  respect  to  the  transportation  of  any 
property  in  interstate  or  foreign  eommeroo 
by  any  common  carrier  subject  to  said  aet 
to  regulate  commerce  and  the  acts  amenda- 
tory thereof,  whereby  any  such  property 
shall,  by  any  devise  whatever,  be  transport- 
ed at  a  less  rate  than  that  named  in  the 
tariffs  published  and  filed  by  such  carrier^ 
as  is  required  by  said  act  to  regulate  com- 
merce and  the  acts  amendatory  thereof,  of 
whereby  any  other  advantage  it  given  or 
discrimination  is   practised.    •    .    •    " 

This  court  has  had  frequent  oecaaioa  to 
comment  upon  the  purpose  of  Congress  in 
the  passage  of  these  laws  to  require  equal 
treatment  of  all  shippers  and  to  prohibit 
unjust  discrimination  in  favor  of  any  of 
them.  New  York,  N.  H.  &  H.  R.  Co.  t. 
Interstate  Commerce  Commission,  200  U. 
S.  361,  50  L.  ed.  616,  26  Sup.  Ct.  Rep.  27t; 
Armour  Packing  Co.  v.  United  States,  200 
U,  8.  66,  62  L.  ed.  681,  28  Sup.  Ct.  Rep. 
428;  Louisville  &  N.  R.  Co.  v.  Mottley,  210 
U.  S.  467,  66  L.  ed.  297,  34  L.RJ^.(NJ3.) 
671,  31  Sup.  Ct.  Rep.  266;  Chicago  k  A.  JL 
Co.  V.  Kirby,  226  U.  S.  166,  66  L.  ed.  1088, 
32  Sup.  Ct  Rep.  648. 

By  §  2  of  the  act  to  regulate  oommeree 
the  carrier  is  guilty  of  unjust  discrimina^ 
tion,  which  is  prohibited  and  declared  un- 
lawful, if  by  any  rebate  or  other  device  it 
charges  one  person  less  for  any  service  ren- 
dered in  the  ^transportation  of  prop-[808 
erty  than  it  does  another  for  a  like  servioe. 
The  Elkins  act  makes  it  an  offense  for  any 
person  or  corporation  to  give  or  receive 
any  rebate,  concession,  or  discrimination 
in  respect  to  the  transportation  of  property 
in  interstate  commerce  whereby  any  such 
property  shall  be  transported  at  a  rate  leoa 
than  that  named  in  the  published  tariff,  or 
whereby  any  other  advantage  is  given  or 
discrimination  is  practised.  By  the  very 
terms  of  the  contract  it  is  evident  that  the 
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intonat  ol  tin  Stock  Yard  Companj  and 
Also  of  the  Junction  Company  ia  in  the 
profit  to  be  made  io  receiving  and  deliver- 
ing, handling  and  caring  for  and  transport- 
tng  liv«  ttock,  ahipmenta  of  which,  to  thi 
aztent  stated,  are  made  Id  interitate  com 
merea.  The  contract  provides  tliat  it  thi 
Pfaelzers  construct  a  packing  plant  adjscem 
to  the  stock  yards  of  the  Stock  Yurd  Com 
pany  tbej  shall  receive  150,000,  and  it  ob 
ligstea  tham  to  maintain  and  operate  Ihi 
plant  for  a  period  of  fifteen  jears,  and  buj 
and  use  in  their  alauglitering  business  sue) 
live  stock  only  as  moves  through  such  etocl 
yards,  and  It  not  so  brought,  to  pay  thi 
regular  chargea  thereon  as  if  the  aami 
bad  moved  into  the  stock  yarda  and  hu 
been  there  purchased  by  tliem.  In  othei 
words,  this  plant  in  effect  may  pay  for  th< 
aervieee  of  the  Stock  Yard  Company,  up  U 
the  anm  of  {60,000,  with  the  bonus  givei 
to  the  Ffaelsera  for  the  location  of  theli 
plant  In  Juxtnpoaition  to  the  atock  yards 
Tha  only  iutereat  which  the  Stock  Yard 
Company  haa  in  Pfaetier  &  Sons'  iuteratat* 
buaineas  la  compensation  for  its  services  ii 
handling  their  freight  and  Its  share  of  thi 
profits  realized  by  the  Junction  Companj 
In  rendering  its  servica.  Any  other  eom' 
pany  with  which  it  has  made  no  contract 
woold  be  compelled  to  pay  the  full  charge 
for  the  aervices  rendered,  without  any  re- 
bate or  concession.  Another  company  might 
have  a  contract  for  k  larger  or  smallei 
bonus,  and  thereby  receive  different  treat- 
ment. Certainly  as  to  the  company  which 
S09lreceivea  no  such  bonus,  there  has  'been 
an  ondue  advantage  given  to  and  an  unlaW' 
ful  discrimination  practised  in  lavor  ol 
Pfaelaer  k  Sons.  If  these  companies  had 
filed  their  tariffs,  as  we  now  hold  tbey 
should  have  filed  them,  they  would  have 
been  subject  to  the  restrictions  of  the  El- 
kina  act  as  to  departures  from  piibtiahed 
rates, — and  we  must  consider  the  case  in 
that  light,— and  this  preferential  treatment, 
U  we  have  said,  would  havs  been  In  viola- 
tion of  that  act.  It  is  tha  object  of  the 
interstate  eommerca  law  and  the  Elkina 
aet  to  prevent  favoritism  by  any  means  or 
device  whatsoever,  and  to  prohibit  practices 
which  run  counter  to  the  purpose  of  the 
act  to  place  all  shippers  upon  equal  terms. 
We  think  the  commerce  court  should  have 
enjoined  the  carrying  out  of  this  contract. 
It  foUowa  that  in  case  No.  621  the  judg- 
nent  of  the  Commerce  Court  ahould  be  re- 
versed and  the  case  remanded  for  the  entry 
of  a  decree  in  conformity  to  this  opinion. 
Ib  No.  982  the  Judgment  af  the  Commerce 
Court  should  be    ' 
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TION OF  SIDNEY  I.  WAILES,  PIfl.  in 
Err., 


(See  8.  a  Reporter's  ed.  SOS,  310.) 

Abatement  —  action  acnlnst  pabllc  oDI- 

clal  —  dentil. 

The  death  of  the  state  comptroller, 
against  whom  in  his  oillcial  cliaracter  an 
action  in  mandamus  had  been  instituted, 
precludes  the  suing  out  of  a  writ  of  error 
to  review  a  decree  denying  the  writ. 
{Far  other  ruses,  lee  Abnieinput  and   Bevlval, 

S&-20,  Id  Digest  Bap.  Ct.  lUUS-l 
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IN  ERROR  to  the  Supreme  Court  of  Flor- 
ida to  review  a  judgment  wliicli  af- 
firmed a  judgment  of  the  Circuit  Covirt  of 
I..eon  County,  in  that  stole,  denying  a  writ 
of  mandamus  directed  to  tlie  atate  comp- 
troller.    Dismissed. 

le  below,  K  Fla.  284,  fiT  So. 


for 
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Mr.  Fred  Beall  submitted  the 
plaintiff  in  error. 

Uessrs.  W.  B,  Jennings,  E.  J,  Zt'Engle, 
and  Park  BI.  Trammelt  submitted  the 
cause  on  the  motion  to  dismiss; 

His  cause  abated  hy  the  death  of  de> 
fendant  in  error  while  in  office. 

United  States  ex  rel.  Bemardin  t.  Butter- 
worth,  109  U.  B.  600,  42  L.  ed.  873,  18  Sup. 
Ct  Rep.  441 ;  The  Secretary  v.  McGarrahnn 
(Cox  V.  United  States)  9  Wall.  208,  10  L, 
ed.  BIO;  Warner  Valley  Stock  Co.  v.  Smith, 
166  U.  8.  28,  4]  L.  ed.  «21, 17  Sup.  Ct.  Rep. 
226. 

In  the  absence  of  statutory  provision  to 
the  contrary,  mandamus  against  a  public 
officer  abatM  on  the  death  of  defendant. 

United  States  ex  rel.  Bemardin  v.  Butter^ 
worth,  169  U.  S.  600,  42  L.  ed.  873,  18  Sup. 
Ct  Rep.  441 ;  People  es  reL  Hatch  i.  Lan- 
try,  88  App.  Div.  G83,  SB  N.  Y.  Supp.  193; 
Ze  Cyc.  420. 

This  rule  applies  as  well  after  Judgmantt 
and  pending  appeal  therefrom,  as  befoiw. 

!B  Cyc.  421 ;  Seymour  v.  Nelson,  11  App. 
D.  C.  68;  Warner  Valley  Stock  Co.  v.  Smith, 
105  U.  S.  2B,  41  L.  ed.  621,  17  Sup.  Ct  Rep. 
126. 

There  is  nothing  in  the  state  Vawi  iii  &«- 
:Jsions  to  prevent  tb»  court  ttom  ItiOim- 
JiX  the  rule  ol  tltt  Fedcial  wmtU. 


tlO,  ni                   SUPKEMB  COUAT  OF  THE  UNITED  STATSa  Oor.  IkUt, 

St«t«  ex   re).   Williuu  v.  Blozhuu,   <S  i  the  dUtrlbation  of  nich  feoi  ia  tb*  vnwH 

FU.  601,  28  So.  T62.  ol  cerUin  coatingeiiciM  which  nam  In  fMl 
beppCDed. 

N«  brief  was  Bled  in  opposition.  IFor  other  naei,  lee  AttOTueTe.  III.  e:  Cteli^ 
I      1.  d.  2,  d.  In  Dlseet  Sup.  CL  ISOS.J 

MemoMDdum  opinion,  by  direction  ol  the  Attornojre   -   fMntrxit   for   dlvlalon   ttt 

court,  by  Mr.  Chief  Justice  White:  J**?  ~..^!? ■"',""'?'' '.u         -    .    ,  . 

This    is    u    action    in    m.ndamus.      He  »■  ^  idjad.otion  by  tlM  court  "fcleifflj 

ini»   a  u   ni.iuu    iii   msuuniuua.      ■*  =  on  1  ffiMMlum  mwvit  under  a  aubHauent 

party  proceeded  againat  in  the  staU  court  ^  „f  Congress  doee  not  satisfy  the  eondi- 

wu  A.  C.  Croom,  sued  in  his  official  ehsr-  tion  ol  an  agreement  between  the  attornaya 

aeter  aa  comptroller  of  the  state  of  Florida,  interested  in  tha  prosecution  of  an  Indiaa 

On  January   10,   1912,  the  supreme   court  claim  to  submit  their  reapective  elaima  for 

of  Florida  affirmed  a  judgment  denying  the  serrices  to  the  conferenM  committee  «f  tlw 

writ    On  April  11,  1912,  thU  writ  of  atror  BenaU  and  House  of  aeproenUtiTca  on  k 

waa   sued   out  by   the   relator  below,  and  9^!^"'?  "Tt*'  *°?       *^^  ^  "'  *'~* 

-                       .11                           ]          il,     ■  which  abould  be  made. 

Croom,  comptroller,  was  named  aa  defend-  ^g„  ^^„  cast  .ee  AttorneTi.  III.  a:  ObIbk 

ant  In  error.     Citation  waa  served  by  de-  I.  d,  S,  d,  1r  Dlscat  Sap.  CL  1S08.] 

livering  a  copy  to  the  attorney  general  of  OUlms  —  attomeje'  fee*  —  Jurladtotlaa. 

the  state   of   Florida.     The   attorneya   who  *■  Juriadiction    to    decide    the    reapertlw 

represented    the    defendant    in    tha    aUte  "^'b'**'  V.»I**J"/*"  u""T'^  *^J^,?5S 

.w.f..4.   .nti..-  ..  (.:...j..  n»  *!..  «..^   k...  "eys  entitled  to  share  in  the  fees  allowed 

courts,  acting  a.  fnenda  of  the  court,  have  ,J  j^,,^  ^„l^  ^^  proaeeuting  an  Indiaa 

placed  upon  the  files  evidence  Mtabllsblng  ^|^i„  „,  „^  eonferlwl  upon  i^  eourt  of 

that  A.  C.  Croom  died  on  February  7,  1B12,  claims  by  the  act  of  June  81,  10M  (S4  Stat, 

and  that  William  V.  Knott  waa  thereafter  st   L.   82S,  ehap.   3604),  anthortilw  that 

appointed  and  duly  quallfled  as  comptn>]ler  court  to  render  judgment  In  favor  of  two  of 


ae   such   since    February    17,    1012.     Under    y^ra  to  the  Indiani,  the  amount  I  

the  eircumstancea  thua  detailed  It  reauiu  ™*   *»'   **■•   *"''^-   «>*   ta   U   apportioned 

that  the  writ  of  error  was  Improvidently  ^Sl'S!        '''"     '  egreeiMnt  an»ac 

sued  out,   and   it   must  therefore   b«   dla-  igor  other  cases,  sea  ClalniL  ll»-aMb  In  Dl. 

-■-     ■  — '  "--   TtlBOa.) 


miaacd.  B«at  8np.  Cb 

Writ  of  error  dlamiased. 


[No.  60-1 


Aigned  Norember   IS,   ISlt.     Deeldad  Do* 

eember  II,  19U. 
Sllj-PREDEBICK  C.  KOBBKTBON, 

Appt.,  k  PPBAL  from  the  Court  of  Affpeala  «< 

V.  A  the    District   of    Columbia   to    rarlaw 

HUGH   M.   QOBDON,   Uarlon  Butter,   and  a  decree  which  affirmed  a  decree  of  the  B«- 

Joaiah  M.  Vale,  Individually  and  aa  Part-  preme  Court  of  the  District,  dismlaiiog  tba 

ncra  under  the  Firm  Name  and  Style  of  |,iti  ;„  ^  gult  on  a  contract  for  the  dlviaioa 

Butler  &  Vale.  ot   attorneys'   feea.     ReTeraed. 


(See  8.  C.  Reporter'a  ed.  311-SI7.) 


e  eaae  below,  S4  App.  D.  C.  SM. 

The  faeta  are  atated  In  tba  opinloD. 


Attorneys   —   oantraot   for   dlTlalon   of  Mr.  Gcorgo  H.  Laiuar  argued  the  eanaa, 

feea  —  coi.f=  traction.  ,nd,  with   Mr.  George  H.  Patrick,  flied  a 

1    A  sum  allowed  by  the  court  of  claims  ^rief  for  appellant: 

contormaMy  to  an  act  of  Congreas,  for  aerv-  .      .„„„r,i.t;„_   _..  _,.j_    _i»i,i.  »v. 

Ices  rendered  by  lawyers  in  tT.e  prosecution  An  appropnation  wm  made,  within  the 

of  an  Indian  claim,  was  comprehended  by  raew"*  of  the  contract,  for  tha  pajrmaat 

tha  temiB  of  an  agreement  between  two  of  of  counsel. 

Buch  lawyera  to  ahare  equally  in  all  monars  Braabear  ▼.  Haaon,  0  How.  99-101,  It  L. 

appropriated  by  Congress  or  allowed  by  Uie  ed.  300,  301 ;  Beeslde  *.  Wallcer,  11  How. 

Interior  Department  aa  attorney  fee*  grow-  E87,  291,  IS  L.  ed.  099,  701;  Hart  v.  Unltad 

Ing  out  of  the  rendition  of  auch  aervicea.  sutes,  118  U,  B,  02,  30  L.  ed.  90,  8  Sup.  CL 

[For  other  eases,  see  AttornejB,  III.  a;  Claims.  _        „.-     at.t.  ..  _i    ij...«:~ii.  n..t  Hm... 

L  d.  I,  d.  In  Dlsest  Sop.  a.  IWW.l  Rep,  BOl ;  State  ex  reL  NorfoU  Baet-Bngar 

Attorneya    —    contract    tor    dlTlalon    of  Co.  t.  Hoore,  SO  Neb.  88,  81  Am.  8t  R^ 

teem  ~  Cbance  or  extlncnlahmeiit.  638,  09  N.  W.  873;  1  Worda  A  Phraaaa,  p. 

2.  An  agreement  between  two  of  several  71;  Felton  t.  Hamilton  County,  38  0.  C  A. 

attorneya   intcreated  in  the  proaeention  of  *32,  97  Fed.  883;  People  ex  rel.  McCenl^y  t. 

an   Indiaa  claim   to   share   equally   In   all  Brooke,  10  Cal.  11;  ProU  v.  Dunn,  80  CaL 

Sf^^'PJ"?".'*.!^  ^   Congrws   or   al-  gjo,  22  Pae.  US;  Henderson  v.  SUte  Sol- 

^J?;^;  Sr'aJriTcSrraSn.S'slf?;:  dler..  A  Bailor,-  Monum^t.  12.  ,nd.  ».  » 

*«3£rf  Hr  «Aae?u#n*  ^ntrmoU  entered  hto  L.^^-  "9,  88  N.  B.  127. 

w/a  Og  pthar  MtUmimrw  witb  nUimet  to  A  ]adgiB«at  oi  dasna  aat  np  aa  a  bar  ly 
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plH  or   railed  oa  •■  «*ldaiae  by  waj  of  Ur.  Justice  Holmes  delivered  the  opl«- 

Mtopp^  to  iM  OMwliuiTi  mnit  hmve  been  ion  of  tbe  court: 

BSda  (1)  \if  a.  ooort  of  competent  jaritdie-  TbU  U  a  suit  upon  tbe  following  eon- 
tin,  i^Mi  tba  •UM  ■[d»jMt-m«tt«rj    (2)  tract: 
MwMB  Om  lUM  putha;  and  (S)  for  tba 
MB*  pnrpon.  March  SB,  IBOO. 

Anpdan  t.  NIxob,  4  How.  4S7,  4BT,  496,  This  agreement  made  betiTeen  F.  C.  Rob- 

11  L.  ad.  10S9,  1078,  1074.  ertson   and    Hugh    H.   Qordon   witneiMtb, 

St^  if  tb«  coart  of  elainu  had  under-  that  thej  ahall  share  equally  in  all  monlei 

taken  to  detennine  tbe  eomparative  right  appropriated   by   ConKreu,   or   allowed   by 

tt  ftpp«llant  aad  appellee,  as  between  tbeni-  the  Interior  Department,  which  may  aeerue 

■ahaa,  wbieb  It  did  not  do,  any  auch  action  to  tald  Gordon  or  utid  Robertaon  aa  attor- 

■oold  ham  been  and  ahould  be  treated  by  ney  leea,  growing  out  of  the  rendition  ol 

ttla  eonrt  aa  a  nullity,  aa  beyond  the  power  aervices   to  the   Colville   tribe  of   Indiaua, 

and  jnriadietioii  of  that  court  whether   allowed  under   tbe  Maish-Qordon 

Hldc^  T.  Strwari^  S  How.  TfiO,  768,  11  L.  contract  with  said  tribca,  or  on  any  other 

•d.  814,  819.  theory  whatioever,  which  laid  interest  ii  to 

Tka  eonrt  of  olalma  ecrald  not  determine  Inura  to  either  party,  uo  matter  in  whoae 

aaj  aootroreraj  batween  the  Appellant  and  name  aucb  allowance  ia  made.     Both  par- 

tha  appellee,  baaed  upon  aaid  eontraeta,  be-  tiea  hereto  to  mutually  labor  to  secure  aucb 

eanaa  tba  aamie  were  not  involved  in  any  allowance.     Out  of  said  Robertson's  share 

laana  befora  that  court.  he  agrees  to  compensate  R.  D.  Qwydfr  by 

B^nolda  t.  Stockton,  140  U.  B.  254,  85  a  reasonable  compensation.    The  teea  to  be 

Ik  ad.  464,  11  Sup.  Ct  Rep.  773;  Munday  divided   between   said  Robertson   and   said 

T.  Vail.  84  N.  J.  L.  418.  Gordon,    as    herein    provided,    aball    be    the 

Tba  defensa  that  the  eontraet  was  predi-  net   aum   accruing   to   eaid   Gordoni   after 

«Mtad  iriwU^  npon  the  condition  that   the  settling    with    other    attorneya    under    cob- 

wpaQaat  almald  aeenre  a  new  contract  with  tracts  heretofore  made  by  said  Gordon. 

oa  Indiaitf   ia  contrary   to  the  terms  of  F.  C.  Robertaon. 

^  writtaa   inatnunent  itaelf,  which  can-  Hugh  H.  Oordon. 
idt  ba  attaeked  by  oral  teatimony  under  the 

pUadidfS,  and  vas  not  austained  by   the  There   ia   alao   a   claim   npon   a   receipt 

•rldenea.  signed  by  Gordon  for  81S0,  given  by  Rob- 

8  Bbs:.  V.  S.  Snp.  CL  Rep.  14-17;  Waldcn  ertaon  to  Gordon  "with  which  to  pay  ex- 

V.  BUaaar,  101  D.  B.  577-OSC,  21!  L.  ed.  083,  pensea   of  trip   to  Washington,  Diitrict  of 

MM;  Da  Witt  v.  Berry,  134  U.  B.  30S,  33  Columbia,    to    loolc    after    tlie    intereaU    of 

lb  ad.  MA,  10  Sup.  Cb  Rep.  63Ci  17  Cyc  Qordon,  Gwydir,  &  Robertaon  in  the  mat- 

ne-SMt  aimpeOB  V.  United  BUtea,  172  D.  ter  of  the  claim  of  the  Indians  of  the  Col- 

S.  87S,  4S  L.  ed.  482,  IB  Snp.  CL  Rep.  S12;  *ille  Reservation  against  the  U.  S.  govem- 

aimpw  V.  United  Statea,  IW  U.  B.  397,  ment.    In  ease  we  succeed  In  collecting  said 

•a  L.  ad.  S45,  28  Sup.  CL  Rep.  64;  Braw-  claim,  I  agree  that  out  of  my  share  of  tbe 

Uf  V.  United  etatea,  B6  D.  S.  168-173,  24  •proflta,  I  will  repay  to  said  Robert-[818 

L.  ad.  622-024;  Qavinzel  V.  Crump,  22  Wall,  son  the  said  81G0."    This  was  dated  March 

866.   SIB,  22  L.  ed.   783,    786;    Sprigg  v.  21,  iBOa,  a  few  days  earlier  than  the  one 

Bank  of  ML  Fleaaant,  14  Pet.  201-200,  10  first  set   forth. 

L.  ad.  418-421;  Brown.  V.  Slee,  103  U.  6.  Byanactot  June  23,  190B,  chap.  3504,34 

•18,  BS4-838,  86  L.  ed.  018,  680-S22.  BtaL  at  L.  325. 377,  378,  a  million  and  a  halt 

Tba  original  eontraet  was  not  superseded  dollars  were  set  aside  by  Congress  for  pay- 

bj  Mibaeqtient  oootraeU  ar  proceed inga.  ""^^  ^  t>i«  Indiana  in  respect  of  the  maV 

.Uhlto  V.  Bannm,  48  Neb.  S84,  61  N.  W.  ter  as  to  which  the  contract  conUmplated 

74181   HeDuieU  t.  Boblnson,   28  VL  817.  ""•*  """^s  would  be  rendered  to  them. 

840,  68  Am.  Dae.  674,  4  Bne.  U.  8.  Sup.  CL  This  statute  aUo  gave  jurisdiction  to  the 

Ba^  177;  DUey  v.  Donaldson,  04  U.  B.  20,  ^^^  '•/='!,""'  *"^  T^'^"^  judgment  In 

Sri4L  ad.  U.  67;  Mnrray  ;  Harway,  56  *""  of  Butler  and  Tale.  aWorneys,  tor  ^ 

w    V    aAtT^tt  1.1                -n          a  n         >ii.  Services  by  a  I  lawyers  to  the  Indians;  tbe 

ii.'i,  JL!2'^  V.    T  '?"■•_  .-.u.t  lo  b.  p.i7 .nl  o(  tl,.  lu.a.  .ii  U, 

WtM  Statea  Coal  Co.  v.  Pinkcrton.  SO  C. 


1016,  chap.  2286].     By  an  act  of  April  30, 
1B08,  chap.  163,  30  StaL  at  L.  70,  8«.  XI. 


OL  A.  84, 16t  Fad.  S86. 

Mr.  Henry  E.  Davli 
mitM^htMlprMppL , 


Mr.  Bearj  E.  Davia  argued  the  cauae    B.  Comp.  Stat  Supp .  \^\\,  f.  %Q,  KWif&vi 
tad  iM  a  hcief  for  app^te  Qordon.  flfth  waa  directed  to  \m  v*-^&  otw  ^''&  'V^ 
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SUPREME  COURT  OF  THE  UNITED  STATES. 


Cor.  Tebu, 


Buance  of  the  statute  of  1906.  Meantime 
Butler  and  Vale  had  brought  their  suit  in 
the  court  of  claims,  and  on  May  25,  1908, 
the  court  gave  judgment  for  a  total  of 
$60,000  of  which  it  undertook  to  apportion 
$14,000  to  Gordon  and  $2,000  to  the  plain* 
tifr  and  appellant.  43  Ct.  CI.  497,  525. 
Thereafter,  in  August,  1908,  this  bill  was 
filed  to  secure  payment  out  of  the  Indian 
fund,  and  to  establish  the  plaintiflf's  right 
to  an  equal  share  in  the  amount  allotted 
to  Gordon,  and  a  lien  upon  that  amount  for 
such  share  and  for  the  $150  additional  ad- 
vanced as  above  set  forth. 

The  controversy  is  wholly  between  Rob- 
ertson and  Gordon,  and  it  is  unnecessary 
to  refer  to  the  other  parties  or  other  aspects 
of  the  case.  The  Maish-Gordon  contract 
with  the  Indians  had  expired  at  the  time 
of  the  agreement  in  suit,  and  one  of  the  de- 
fenses is  that  the  agreement  was  made  upon 
the  implied  understanding  and  condition 
that  Robertson  should  get  a  new  contract 
with  the  Indians,  which  never  came  to  pass. 
The  other  defenses  are  that  the  matter  is 
concluded  by  the  judgment  of  the  court  of 
SI 4]  ^claims,  and  that  the  agreement  was 
superseded  by  two  other  agreements  of  a 
little  later  date,  made  when  the  matter  of 
an  appropriation  for  the  Indians  was  pend- 
ing in  Congress.  The  first  of  these,  dated 
April  3,  1906,  and  signed  by  Gordon,  Rob- 
ertson, Butler,  and  Vale,  was  that  the  par- 
ties would  submit  to  the  conference  com- 
mittee of  the  Senate  and  House  their  re- 
spective claims  for  services,  on  a  quantum 
meruity  and  would  abide  by  any  award  that 
should  be  made,  ''and  in  case  no  award  shall 
be  made  the  rights  of  the  said  parties  shall 
remain  unafTected."  The  second  agree- 
ment, dated  April  12,  1906,  between  Marion 
Butler  and  R.  W.  Nuzum,  each  on  behalf 
of  himself  and  others  not  named,  and  Gor- 
don and  Robertson,  was  that,  provided  the 
sum  of  $150,000  was  allowed  for  payment 
of  attorneys  representing  the  Indians,  $18,- 
750  should  be  paid  to  Nuzum,  $9,375  to 
Gordon,  and  $9,375  to  Robertson;  the  re- 
mainder to  be  distributed  by  Butler  as  he 
elected.  "Should  the  appropriation  be  less, 
then  this  agreement  is  to  be  the  basis  of 
distribution,  sharing  pro  rata  in  such  di- 
minished sum,  as  the  percentage  is  thereby 
diminished."  Both  of  the  last  two  defenses 
seem  to  have  been  sustained  by  the  court 
of  appeals.  34  App.  D.  C.  539.  See  for  de- 
tails not  material  here,  Butler  v.  Indian 
Protective  Asso.  34  App.  D.  C.  284;  Gor- 
ton V.  Gwydlr,  34  App.  D.  C.  508. 

We  are  of  opinion  that  the  decree  must 
be  reversed  and  that  the  plaintiff  is  entitled 
to  prevail.  He  starts  with  a  contract  of 
de^nite  meaning.  We  perceive  no  ground 
for  tbm  doubt  auggeated  in  tha  eovLri  of  firat 


instance  whether  this  agreement  applies  to 
a  sum  allowed  by  the  court  of  claims.  That 
court  merely  rendered  certain  the  amount 
appropriated  in  terms  by  Congress  out  of 
the  Indian  fund.  The  argument  that  there 
was  a  condition  precedent  that  a  new  con- 
tract should  be  made  with  the  Indians,  al- 
though no  doubt  such  a  contract  was  hoped 
and  worked  for,  is  irreconcilable  with  the 
instrument  as  it  stands,  and  appoars*[S15 
to  us  not  to  be  supported  by  the  evidence.  If 
that  evidence  were  admissible  without  even 
a  cross  bill.  Sprigg  v.  Bank  of  Mt.  Pleasant, 
14  Pet.  201,  206,  10  L.  ed.  419,  421;  Brown 
V.  Slee,  103  U.  S.  828,  26  L.  ed.  618;  Simp- 
son  V.  United  States,  172  U.  S.  372,  43  L. 
ed.  482,  19  Sup.  Ct.  Rep.  212.  Again,  there 
is  no  doubt  that  Robertson  did  some  work, 
whether  more  or  less  does  not  matter,  bo 
that  there  was  no  failure  of  consideration, 
according  to  the  common  rather  inaccurate 
phrase.  The  only  questions,  then,  are  those 
concerning  the  effect  of  the  later  contracts 
and  the  decree  of  the  court  of  claims. 

The  contract  of  April  3,  proposing  to  sub- 
mit all  claims  to  the  conference  committee 
of  the  Senate  and  the  House,  came  to  noth- 
ing, because  the  parties  were  informed  that 
the  committee  would  not  undertake  to  set- 
tle disputes  between  lawyers.  By  the  ex- 
press terms  of  this  instrument,  therefore, 
no  rights  were  affected.  It  appears  to  us 
wholly  unpermissible  to  bring  in  the  subse- 
quent attempt  of  the  court  of  claims  to  ad- 
judicate on  a  qua1^iur^  meruit  under  an  act 
of  Congress  that  had  not  then  been  passed, 
as  satisfying  the  conditions  of  the  contract, 
and  binding  the  parties  by  virtue  of  the 
agreement,  if  not  by  its  own  proper  force. 

The  second  contract  was  not  made  until 
nine  days  later, — not  improbably  on  the 
footing  that  the  attempt  of  April  3  had 
failed.  This  contemplated  a  fixing  of  the 
attorney's  fees  by  Congress, — again  a  differ- 
ent course  from  that  taken  by  events.  We 
see  no  reason  for  supposing  that  it  was  in- 
tended to  change  the  relations  between  Rob- 
ertson and  Gordon.  Primarily  they  were 
on  one  side  of  the  agreement  against  But* 
ler  and  associates  on  the  other.  Second- 
arily they  were  recognized  as  entitled  to 
equal  shares.  Neither  do  we  see  reason 
for  connecting  this  with  the  contract  of 
April  3,  as  alternatively  intended  to  cover 
the  whole  ground  and  to  supersede  that  of 
March  28  in  suit.  These  later  contracts 
were  on  their  face  successive;  the  earlier 
one  applied  only  to  an  event  that  has 
*not  happened,  and  the  latter,  if  ap-[316 
plicable  in  any  degree,  does  not  help  the  de- 
fendants* case.  It  is  not  to  be  supposed  that 
it  tacitly  overrode  the  agreements  of  the 
parties  in  March  to  pay  certain  other  law* 

2£6  U.  S. 
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yen  sat  of  their  ncpective  Bhsrea,  knd  if  itself  determined  whkt  pKftiee  were  to  b« 

not,  tba  Mardi  cootrMt  renuined  on  toot.  before  the  court,  nunelj,  Butler  mod  Vftle, 

Finallj,  as  to  the  defenie  ol  rei  judtoata  the;  being  the  odIj  onea  neceuarj  for  the 

the  ihort  uuvrer  i«  that  the  court  of  clainu  object  in  view.    Hie  plaintiff  could  not  have 

had   no  juriidietion   of  either  the  aubject  mada  himaelf  a  partf  if  he  had  wanted  to, 

a*tter  or  the  partiea.    Of  eourae,  juriedic  and  he  did  not  want  to  and  did  not, — he 

tion  eould  not  be  claimed  unleaa  the  apecia'  rightlj   understood   that  hia  claim    waa  to 

act  of  June  21,  ISM,  heretofore  mentioned  be  satiafled  outalde   of  the  suit  before  the 

conferred  it.    That  act  authorized  the  courl  court.    We  do  not  think  a  discussion  of  t^e 

to  "render  final  judgment  in  the  name  ol  evidence  necessary,  although  we  think  that 

Butler   and   Vale    ...     tor   tlie   amount  the  courts  below  mistook   its  elTecL     It  is 

of  DOmpenaatioa  which  shall  be  paid  to  th(  enough  to  aay  that  the  decree  of  the  court 

attorneys  who  have  performed  servieea  ai  of  claima  perhaps  was  not  intended  to  have 

counsel  on  behalf  of  aaid  Indians  in  thi  effect,  and  certainly  eould  not  h»Te  effect, 

prosecution  of  the  claim  of  said  Indians  foi  in  deciding  the  rights  of  the  partiea  among 

payment  for  said  land,  and  in  determininj  themaelvea. 

the  amount  of  compenaation  for  auch  serv  Decree  reversed, 
ices  the  court  may  consider  all  contraeta  oi 

agreements  heretofore  entered  into  by  said  Mr.  Justice  Fltney  waa  not  present  at 

Indians   with   attorneys   who   have    repre  the  argument,  and  took  no  part  in  the  deci- 

tented    them    in   the   proeecution    of    saiij  eion  of  thia  cue. 
claim,  and  also  all  services  rendered  by  said 

attonaya   for   aaid   Indiana    in   the   mattei  ^_^_^ 
of  aaid  claim."     It  then  directed  that  But- 
kr  and  Vale  should  file  a  petition,  and  thai 

the  BeereUry  of  the  Treasury  should  paj  'JAMES   A    MURRAY,  Doing  BMi-[»li 
them  the  sum  awarded  on  final  judgment 
out  of  the  sum  appropriated  for  the   In- 
diana; payment  t«  be  in  full  compenaation  -,.™.  _„  p1^atkti/1 
of  aU  attorneys  who  had  rendered  sorvica  ^'^^  °^  POCATBLLO. 
to  the  Indians  in  the  matter,  "the  same  U  ir„  a   p   R.nort^r'.  nd    S1B-.124.1 
be   apportioned   among   said   attorneys   b,  (See  S.  G  Reporter's  ed.  31B-3Z4.) 
.aid  Butler  and  Vale  "  "g^ed  among  them.  _  ,^u„,rta,  d«cl- 
selves."  provided  that  hefo«  any  attorney  „„„  ^,^„  _  ,^p,irtn,  coniSict  ob- 
having  an  agreement  with  Butler  and  Vale  ligation. 

ibonld   be   paid,    he   should    deliver   to   the  i.  a  decision  of  the  highest  state  court 

Secretary  of  the  Interior  a  diachai^  of  ail  that  the  Constitution  of  the  state  In  force 

demands  for  ■erviees  in  the  matter  of  thii  when  a  municipal  ordinance  respecting  the 

Indian  claim.  method  of   fixing  watar   ratea  waa   pasted 

Argument  hardly  can  make  the  intent  ol  'n*^*  '\  impossible  for  the  city  to  make  a 

Sr,r^  iTi  -^^  '''T".  "•'":  rri'egL°iaS*re'MnS:'^"^i^rinr.: 

SlJJthe  «urt  of  claun.  waa  the  •wnounl  ^^^^  b^jj,,  ,,j„^,  gup^a,.  Court,  where 
and  the  whole  amount  to  be  deducted  from  ,„ch  Constitution  declared  the  use  of  water 
■B  Indian  appropriation  before  it  should  b«  distributed  for  a  bcneflcial  use  to  be  a  pub- 
paid  over  for  the  Indiana  by  the  United  lie  use  and  subject  to  the  regulation  and 
Statea.  That  necessarily  concerned  the  control  of  the  state,  end  the  right  to  col- 
United  States.  The  manner  in  which  th«  lect  r»t^  for  water  to  ba  a  franchise  that 
fond  should  ba  dUtributed  did  not  concern  woW  not  b*  exercised  except  by  authority 

tfwa  of  all  claimants  againta  the  fund    or-  .^ould  provide  by  law  the  manner  Tn  which 

dered  the  sum  deducted  to  be  paid  to  them,  reiao„»t,ie  maximum  rates  might  be  estob- 

and     transferred     ail     claims     outatanding  lished. 

against  the  Indians  to  the  sum  ao  paid  over,  [For  other  ciees,  aee  Appeal  and  Brror,  i9tn. 

-a   method    familiar   to    our    legislation.  4Wa,  in  Di,eat  8np.  H.  l»OB.l 


United  States  v.  Dalcour,  203  U.  B.  408,  None.— On  the  geneni  subject  o(  writa 
4tS,  SI  L.  ed.  248,  ZSl,  27  Sup.  Ct.  Rep.  S3,  af  error  from  United  Statea  Supreme  Court 
ne  reference  to  eontracU  with  tb«  Indians  to  state  courts — eee  notes  to  Martin  v. 
uaraly  permitted  the  court  to  take  them  Hunter,  4  L.  ed.  U.  S.  BT;  Hamblin  t.  Weat- 
Into  oonsideration  In  determining  what  waa  em^Und  Co.  37  L.  ed.  U.  &  887 1  Re 
a  fair  total,  without  being  governed  by  ^"??"'"?'  ^B.  L.  "i  H-T^i^nli '^  ^'P'*' 
*^.«.fo;  instance  the '^^«iButIe^  " i""t^' -''t  ^qu^iil 'ih^Ural  Bu- 
nd Vale  contract,  which  allowed  10  per  p„„g  Court  wilf  consider  ta  w.v«w\t**» 
«nti  and  to  the  same  end  other  services  judgment  ol  a  state  eourt^-w*  tbA»  to '«.'*- 
««•  to  ba  takssi  Into  Metount     But  the  act  jouti  «  rel.  Hll\  *.  Uodten,  WV-"R-fc-  Wi- 
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Judcment  —  res  Judicata  —  dlamlsaal 
on   demurrer. 

2.  A  decree  ditmiMin^  on  demurrer  a  bill 
brought  by  a  municipality,  seeking  to  have 
the  court  fix  reasonable  water  rates,  eon- 
formablj  to  a  state  statute,  upon  the 
ground  that  the  court  was  without  Jurisdie- 
tion  to  exercise  the  legislative  or  adminis- 
trative power  to  determine -in  advance  what 
would  be  a  reasonable  schedule  of  water 
rates  for  the  following  three  years,  is  not 
ret  fudicaia  on  the  question  whether  a 
prior  municipal  ordinance  prescribing  the 
method  of  fixing  water  rates  could  constitu- 
tionally be  affected  by  such  statute. 
[For  other  cases,  see  Judrment,  289-824,  In 

IMgeit  Sup.   Ct   1908.] 

INo.   676.1 

Jffoed  December  3  and  4,  1012.    Decided 
December  16,  1012. 

r  ERROR  to  the  Supreme  Court  of  the 
State  of  Idaho  to  review  a  judgment 
awarding  a  writ  of  mandate  requiring  the 
owner  of  a  waterworks  company  to  appoint 
commissioners  to  act  with  commissioners 
appointed  by  the  municipality  in  ilxing 
water  rates.     Affirmed. 

See  same  ease  below,  21  Idaho,  180,  120 
Pae.812. 

Hr.  William  V.  Hodges  argued  the 
cause,  and,  with  Messrs.  Clayton  C.  Dorsey, 
Gerald  Hughes,  A.  A.  Hoehling,  Jr.,  and  N. 
M.  Ruick,  filed  a  brief  for  plaintiff  in  er- 
ror: 

The  judgment  on  demurrer  is  conclusive 
of  matters  actually  decided. 

Wiggins  Ferry  Co.  v.  Ohio  ft  M.  R.  Co. 
142  U.  8.  306,  410,  36  L.  ed.  1066,  1060,  12 
Sup.  Ct  Rep.  188;  Durant  v.  Essex  Co.  7 
Wall.  107,  19  L.  ed.  164;  ForsytH  v.  Ham- 
mond, 166  U.  S.  606,  41  L.  ed.  1096,  17  Sup. 
Ct  Rep.  665;  Baker  v.  Cummings,  181  U.  S. 
126,  45  L.  ed.  780,  21  Sup.  Ct  Rep.  678; 
Swan  Land  &  C.  Co.  v.  Frank,  148  U.  S. 
612,  37  L.  ed.  681,  13  Sup.  Ct  Rep.  691; 
Aurora  v.  West,  7  Wall  82,  7  L.  ed.  42. 

Resort  may  be  made  to  the  opinion  to 
determine  what  was  actually  decided. 

Dowell  V.  Applegate,  162  U.  S.  327,  38 
L.  ed.  463,  14  Sup.  Ct  Rep.  611;  Baker  v. 
Cummings,  181  U.  S.  117,  45  L.  ed.  776,  21 
Sup.  Ct  Rep.  678;  National  Foundry  k 
Pipe  Works  v.  Oconto  Water  Supply  Ca 
183  U.  S.  216,  46  L.  ed.  167,  22  Sup.  Ct  Rep. 
Ill;  Last  Chance  Min.  Co.  v.  Tyler  Min. 
Cb.  167  U.  S.  683,  30  L.  ed.  869,  16  Sup. 
Ct  Rep.  733,  18  Mor.  Min.  Rep.  205. 

It  cannot  be  said  that,  because  the  court 
strengthened  its  oondusion  by  further 
showing  thai  in  no  event  could  the  fur- 
ther relief  prayed  for  be  granted,  or  fur- 
tAar  mtTBif^theMted  its  opinion  by  additional 
.nwMui#  wbj^  maf  ci  the  reiiet  pnjtd  lor 


should  not  be  granted,  therefore  it  did  not 
decide  the  constitutional  question  involved. 

OnUrio  Land  Co.  v.  Wilfong,  223  U.  S. 
643,  66  U  ed.  644,  32  Sup.  Ct  Rep.  328; 
Union  P.  R.  Co.  v.  Mason  City  ft  Ft  D.  R. 
Co.  222  U.  S.  237,  66  L.  ed.  180,  32  Sup. 
Ct  Rep.  86. 

The  court  had  jurisdiction  of  the  parties 
and  of  the  subject-matter.  It  had  jurisdio* 
tion  to  decide  any  question  it  might  think 
material  in  reaching  its  eonelusions  as  to 
the  right  of  the  complainant  to  equitable 
relief,  and  anything  so  decided  became  an 
adjudicated  matter,  notwithstanding  tbe 
result  of  the  decision  was  a  dismissal  of 
the  bill  for  lack  of  grounds  for  equitable 
relief. 

DoweU  V.  Applegate,  162  U.  B.  327,  38  L. 
ed.  463,  14  Sup.  Ct  Rep.  611;  Mellen  v. 
Moline  Malleable  Iron  Works,  131  U.  & 
362,  367,  33  L.  ed.  178,  183,  0  Sup.  Ct  Rep. 
781;  Insley  v.  United  SUtes,  160  U.  & 
612,  616,  37  L.  ed.  1163,  1166,  14  Sup.  Ct 
Rep.  168. 

The  defendant  in  error  cannot  question 
the  jurisdiction  of  the  eourt  to  decide  the 
constitutional  questions  and  render  judg* 
ment 

Forsyth  v.  Hammond,  166  U.  S.  606,  41 
L.  ed.  1096,  17  Sup.  Ct  Rep.  666. 

In  the  absence  of  an  express  restriction 
or  limitation  in  the  Constitution  of  the 
state,  restricting  the  power  of  the  legisla- 
ture to  authorise  a  municipality  to  contract 
for  water  for  public  use  for  a  fixed  period, 
and  to  agree  upon  rates,  the  legislaturs  of 
the  state  may  contract  by  statute  or  may 
empower  a  municipality  to  contract  for 
water  for  public  use  for  a  stated  period, 
and  fix  the  rates  to  be  paid  during  sudi 
term  for  the  same. 

New  Orleans  Waterworks  Co.  v.  Riven, 
116  U.  a  674,  29  L.  ed.  626,  6  Sup.  Ct 
Rep.  273;  Los  Angeles  v.  Los  Angeles  City 
Water  Co.  177  U.  a  658,  44  L.  ed.  886,  20 
Sup.  Ct  Rep.  736;  Vicksburg  v.  Vicksburg 
Waterworks  Co.  206  U.  S.  608,  61  L.  ed. 
1161,  27  Sup.  Ct  Rep.  762;  Freeport  v. 
Freeport  Water  Co.  180  U.  a  608,  46  U 
ed.  692,  21  Sup.  Ct  Rep.  493;  Tampa 
Waterworks  Co.  v.  Tampa,  199  U.  a  241, 
60  L.  ed.  170,  26  Sup.  Ct  Rep.  23. 

The  city  had  power  to  enter  into  the  eOB* 
tract  contained  in  ordinance  No.  86. 

Vicksburg  v.  Vicksburg  Waterworks  Oo» 
206  U.  S.  496,  61  L.  ed.  1155,  27  Sup.  Ct 
Rep.  762;  Detroit  v.  Detroit  Citizens'  Street 
R.  Co.  184  U.  S.  368,  384,  46  L.  ed.  692, 
607,  22  Sup.  Ct  Rep.  410;  Dill.  Mun.  Corp. 
5th  ed.  1 1212;  Los  Angeles  v.  Los  Angeles 
City  Water  Co.  177  U.  S.  668,  44  L.  ed. 
886,  20  Sup.  Ct  Rep.  736;  Omaha  Water 
Co.  V.  Omaha,  12  L.ILA.(N.S.)  736,  77  a 
C.  A.  267,  147  Fed.  6;  Pikes  Peak  Power 

tie  V.  JL 
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Co.  V.  Colorado  Spriii«a,  M  C.  C.  A.  331  41;  Burnett  v.  Smart,  IH  Mo.  1«T,  U  8. 

108  Fttd.  1;  Dw  Moinu  v.  Welib&cli  StrM  W.  23S. 

U^tlDg  Oo.  110  C.  C.  A.  640, 189  Fed.  S06  U  it  appura  from  the  bill  of  eompUnt 

niinote    Trnat    ft    S«t.    Bftnk    t.    Aikuu  that  the  couii  U  potrerlew  to  grant  uij  n- 

(Htj.  34  LJLA.  S18,  S2  C.  C.  A.  171,  40  U  lief,  the  ground  of  diamiual  will  be  Uek  at 

a  App.  261,  TO  Fed.  271.  Jurisdiction. 

The  TCMire  power  of  *  general  aMembl;  Richarda  v.  Lake  Shore  &  M.  8.  &  Co.  lU 

to  alter,  amend,  or  repeal  baa   Ita   limiti  III.  S16,  10  N.  E.  SOS. 

Altarathnu   under    it    muit    be    reaionablc  Municipal  corpoTatioas  poMeia  no  power 

mnat  be  in  good  faith,  and  eonsi8t«nt  witi  except  lueh  as  ia  conferred  upon  them  1^ 

the  pnrpoee  and  Hope  of  the  act  of  incor  statute,  either  in  express  terms  or  by  ueees- 

poration.     Oppression  and  wrong  must  ao'  sary  implication. 

be  inflicted  under  the  guise  ol  amendmeni  Dill.  Mun.  Corp.  4tb  ed.  ISO;  LewisTllle 

or  alteration,  and  vested  rights  of  propert]  Natural  Gas  Co.   t.  SUte,  136  Ind.  49,  21 

of  corporation!  are  surrounded  bj  the  sami  L.R.A.   734,   34   N.   E.   702;    Re    Pryor,   06 

sanctions,    and     are     as     aacred    as    othe:  Kan.  lit,  29   L.R.A.  398,  49  Am.  St.   Rep. 

rigfata.  280,  41  Pac.  968)  St.  Louis  v.  Bell  Teleph. 

1  Watson,  Const,  p.  822;  Shields  t.  Ohio  Co.  00   Mo.   023,  2    L.R.A    278,   9  Am.  St 

96  D.  S.  S24,  32G,  24  L.  ed.  369;  SUnislani  Rep.  370,  10  S.  W.  107. 

County  T.  Ban  Joaquin  t  K.  River  Caoa  The  power  to  regulate  rates  ie  a  govem- 

*  Irrjg.  Co.  192  U.  B.  213,  48  Xj.  ed.  413  mental  power    uereised   under    the  police 

24  Bnp.  Ct  Rep.  241.  powers  of  the  sUte. 

Mr.  D.  Worth  Clark  argued  the  cause  ,  M"""  '■"»'-<'".  "  U.  S.  113.  124,  24 

and,  with  Messrs.  Jesse  R.  S.  Budge,  Eldii  '"  ™:  ^''            ,          ...       .                    j 

RBrowne.  Alexander   Britton.  aTd  Eram  ^his  power  of  regulatjon  »  a  power  <rf 


Browne^  filed  a  brief  for  dEfendant  in  er 
In  order  to  render  a  matter  pm  judieati 


government,  continuing  in  its  nature,  and 
if  it  can  be  bargained  away  at  all.  It  can 
only    be   by    words   of   positive   grant,   or 


In  order  to  render  a  matter  ne  judioate  — '  ,"    "■'  .  .  r   ,"  ."",  »■ ."    ?™ 

..  .  .  .       ,  .>.-.<  something  which  is  id  law  equiTalent. 

there  must  be  not  only  an  identUy  of  par  8^    Commission    cZ>,    110  U.  o. 

t,     J^      *^     ''  of  the  question   l.ti  ^  ^  ^  ^       ^^ 

gated.     Where  the  second  wfaon  i.  upon  .  '        '      ^  ^ 

different  cla.m  or  demand,  the  q»f«ticn  de  ^         ■  ;  ^^    j^^ 

termmsdta  the  flrat  actmn  must  have  bee  '  '  p  J^ 

ne«..ar,ly  Involved  so  thatthe  decision  ol  ^^^^^  ^^^   ^^       ^  ^^^  ^    ^^ 

^.'^li  ^i^  f°J^*"".  ^  ■!"'  '"  "28.  «  I-  ed.  702.  70B,  708,  21  Sup.  Ct.  Rep. 

that  salt  wUhoat  determlnmg  iL  jg^    g       j^  ,  ll,i„„i^  108  „  g  520,  531, 

UUia  V.  Emigrant  Ditch  Co.  OS  Cal.  B63,  ^j  l.  ed.  812,  818,  2  Sup,  CL   Hep.  832; 

SO  Pae.  1108;  Cromwell  v.  Sac  County,  04  Uo„,  Teleph.  A  Teleg.  Co.  v.  Loe  Angeles, 

D.  8.  861,  384-366,  24  L.  ed.  186,  198,  199i  ^n  u.  S.  286,  63  L.  ed.  170,  29  8up.  Ct. 

Washington,  A-  4  fl.  Steam  Packet  Co.  v.  Rep.  50 1  Freeport  WaUr  Co.  v.  Freeport, 

SieUet,  S  WaU.  680,  18  L.  ed.  860;  23  Cje.  18O  U.  S.  687,  46  L.  ed.  079,  21  Snp.  Ot. 

1309;  Bnnni  ▼.  UcKie,  186  N.  T.  303,  78  aep.  493;   Danville  Water  Co.  t.  Danville 

K.  B.  84;  Canhape  v.  Parke,  121  N.  Y.  162,  City,  180  U.  S.  610,  45  L.  ed.  008,  21  Sup. 

24  K.  E.  188;    Fnlton   v.   Hanlow,  20  Cal.  [}t.  lUp.  608. 

4S0;   People  ex  rel.  Beilly  v.  Johnson,  38       In  the   oase  at   bar   defendant  took  his 

N.  T.  flS,  97  Am.  Dec  770.  [ranchise  under  a   constitutional  provision 

The  fact  that  the  court  discussed  the  etat-  which  commanded  the  legislature  to  "pro- 
ate  is  not  sufficient  to  render  his  conclusion  ride  by  law  the  manner  in  which  reasou- 
H  to  its  constitutionality  nt  judicata.  ible  maximum  rates  may  be  established,  to 

23  Cyc  1218;    Braun  v.  Wisconsin  Ren-  le  charged  lor  the  uee  of  water  sold,  rented, 

daring  Co.  02  WU.  248,  60  N.  W.  198.  ir  distributed   for  any  useful  or  beneBcial 

Because  the  cl^  had  mistaken  its  rem-  lurpose."       This    eonatitutional     provisim 

tiji—ii»  MOTt  being  without  the  jurisdic-  vaa  as  much  a  part  of  the  franchise  as  it 

tion  to  grant  the  relief   sought,— the   biU  t  had  been  written  ihto  It.    The  elty  was 

waa  dismissed.    A  judgment  rendered  under  wwerleaa  to  provide  any  "manner  in  which 

nuh  a  condition  is  not  r««  judicata.  -eaaouable  maximum,  rates  may   he  estab- 

Hnghea  v.  United  States,  4  Wall.  292-237,  ished**  that  would  In  any  manner  conflict 

]8  L.  ed.  303-308;   Walden  v.   Bodley,  14  vith  such  as  might  be  established  by  the 

ret  1B«,  101,  10  L.  ed.  398, 401 ;  Barnadall  v.  egislature.     Any  regulations  in  relation  to 

Waltemeyer,  77  C.  C.  A.  616,  142  Fed.  418;  hat    matter    which    the    city    wouU.  makk 

Water,  Light  A  Oaa  Co.  v.  Hutchinson,  19  >r>uld  at  mo«i  conViTiue  Vn  Idtim  <va\i  <aaN& 

h^lLA.iSA}  220,  80  a  a  A.  647,  160  Fed.  luoh  tim*  an  tha  \e|^\a.'b»«  m't^V  V]  %»■ 
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carry  out  the  constitutional  provision  above 
referred  to. 

Louisville  &  N.  R.  Co.  v.  Mottlej,  219 
U.  S.  467,  65  L.  ed.  297,  34  L.RJL.(N.S.) 
671,  31  Sup.  Ct.  Rep.  266;  Jack  v.  Orange- 
ville,  9  Idaho^  313,  74  Pac  969;  ZanesviUe 
V.  ZanesviUe  Gaslight  Co.  47  Ohio  St.  1,  23 
N.  E.  66;  Tampa  Waterworks  Co.  v.  Tampa, 
199  U.  S.  241,  60  L.  ed.  170,  26  Sup.  Ct 
Rep.  23. 

Such  a  constitutional  provision  it  self- 
executing  to  the  extent  that  contracts  made 
after  it  went  into  effect  are  subject  to  the 
possibilities  of  the  exercise  of  the  power 
conferred  on  the  legislature  by  such  pro- 
vision. 

Freeport  Water  Co.  v.  Freeport,  180  U.  S. 
687,  46  L.  ed.  679,  21  Sup.  Ct.  Rep.  493; 
KnoxviUe  Water  Co.  v.  Knoxville,  189  U.  S. 
434,  47  L.  ed.  887,  23  Sup.  a.  Rep.  531. 

Under  constitutional  provisions  similar 
to  those  of  Idaho  it  has  been  held  tliat  the 
legislature  has  a  right  to  change  the 
methods  by  which  water  rates  are  to  be  de- 
termined. 

Spring  Valley  Waterworks  v.  Schottler, 
110  U.  8.  347,  28  L.  ed.  173,  4  Sup.  Ct.  Rep. 
48;  Rogers  Park  Water  Co.  v.  Fergus,  180 
U.  a  624,  46  L.  ed.  702,  21  Sup.  Ct.  Rep. 
490. 

Although  a  city  is  given  power  to  con- 
tract for  a  water  supply,  the  legislature 
may  subsequently  supply  a  manner  of  re- 
adjusting or  fixing  rates. 

Dansville  v.  Dansville  Water  Co.  178  111. 
299,  69  Am.  St  Rep.  304,  53  N.  E.  118,  180 
111.  236,  64  N.  E.  224,  186  111.  326,  67  N.  E. 
1129,  180  U.  S.  619,  46  L.  ed.  696,  21  Sup. 
Ct  Rep.  606. 

Memorandum  opinion  by  direction  of  the 
court    By  Mr.  Justice  Holmes: 

This  was  an  application  by  the  defend- 
ant in  error  for  a  mandate  requiring  the 
plaintiff  in  error,  Murray,  to  appoint  com- 
missioners to  act  with  commissioners  ap- 
pointed by  the  city  in  determining  water 
rates  to  be  charged  by  Murray.  Murray 
relied  upon  an  ordinance  of  June  6, 1901,  as 
establishing  by  contract  the  only  method 
of  fixing  rates.  The  city  relied  upon  a  sub- 
sequent statute,  I  2839,  Rev.  Code.  The 
supreme  court  of  the  state  held  that  the 
S2S]  ^Constitution  in  force  when  the  ordi- 
nance was  passed  made  it  impossible  for 
the  city  to  make  a  contract  on  the  matter 
beyond  the  power  of  the  legislature  to 
change.  The  Constitution  dieclared  the  use 
of  waters  distributed  for  a  beneficial  use 
to  be  a  public  use,  and  subject  to  the 
njgralAtioD  and  control  of  the  state,  and 
M/si?    declmred  the    right    to  coUeet  ratei 


for  water  to  be  a  franchise  that  could 
not  be  exercised  except  by  authority  of 
and  in  the  manner  prescribed  by  law. 
It  then  ordained  that  the  legislature 
should  provide  by  law  the  manner  in  which 
reasonable  maximum  rates  might  be  estab- 
lished. Art  16,  §§  1,  2,  6.  The  court  relied 
upon  Tampa  Waterworks  Co.  v.  Tampa,  190 
U.  8.  241,  60  L.  ed.  170,  26  Sup.  Ct  Rep. 
23;  Home  Teleph.  &  Teleg.  Co.  v.  Los  An- 
geles, 211  U.  S.  266,  63  L.  ed.  176,  29  Sup. 
Ct.  Rep.  60,  and  Louisville  &  N.  R.  Co.  t. 
Mottley,  219  U.  S.  467,  66  L.  ed.  297,  34 
L.R.A.(N.S.)  671,  31  Sup.  Ct  Rep.  266, 
which  so  far  sustain  its  conclusion  that  we 
think  further  discussion  unnecessary.  We 
are  not  prepared  to  overrule  the  construe- 
tion  of  the  legislative  power  as  continuing 
and  irrevocable,  adopted  by  the  supreme 
court  of  the  state. 

A  defense  more  relied  upon  was  ret  fudi- 
cata.  In  1909  the  city  brought  a  bill  in 
equity  in  the  circuit  court,  seeking  to  have 
the  court  fix  reasonable  rates.  The  defend- 
ant demurred  for  want  of  jurisdiction  to 
give  relief  in  equity  and  multifariouaneM. 
The  decree  was  that  the  demurrer  be  lua- 
tained  and  the  bill  dismissed.  The  dla- 
missal  was  in  general  terms,  but  with  a 
reference  to  the  opinion,  reported  in  173 
Fed.  382.  In  the  opinion,  it  is  true,  the 
court  expressed  the  view  that  the  ordinance 
relied  upon  by  the  defendant  was  not  af- 
fected by  the  subsequent  statute,  but  the 
point  decided,  and  the  only  point  that  could 
be  decided,  was  that  the  demurrer  should 
be  upheld,  and  that  the  court  was  without 
jurisdiction  to  "take  upon  itself  the  exer- 
cise of  the  'legislative  or  administrative' 
power  to  determine  in  advance  what  will  be 
a  reasonable  schedule  of  water  rates  for 
the  defendant  to  charge  for  the  next  three 
years."  173  Fed.  386.  The  *demurrer[S24 
exclules  a  decision  upon  the  merits,  and 
even  if  the  decree  referring  to  it  did  not 
have  the  same  effect  by  itself,  the  opinion 
to  which  the  decree  also  refers  would  show 
the  same  thing.  Of  course,  if  the  court  was 
not  empowered  to  grant  the  relief  whatever 
the  merits  might  be,  it  could  not  decide 
what  the  merits  were.  The  two  grounds  are 
not  on  the  same  plane,  as  they  were  in  On- 
tario Land  Co.  v.  Wilfong,  223  U.  S.  643, 
559,  66  L.  ed.  644,  661,  32  Sup.  Ct  Rep. 
328,  and  when  jurisdiction  to  grant  equita* 
ble  relief  was  denied,  the  ground  of  the 
merits  could  not  be  reached.  In  Forsyth  v. 
Hanunond,  166  U.  S.  606,  41  L.  ed.  1096, 
17  Sup.  Ct  Rep.  666,  jurisdiction  had  been 
taken  in  the  earlier  decision  relied  upon. 
Here  it  was  refused. 

Judgment  affirmed. 

%M  V.  A. 


ItU.  UNTIED  STATES  t.  READING  OO.  SM 

UNITED  STATES,  Appt.,  Mt  of  July  2,  1800,  resuIU  from  tb«  eon- 

*.  certed  aclieme   of   railw!.;  cBrriera   posaeM- 

BEADINO  COUPAlfT  «t  al.      (N«.   IBS.)  '"K  »  •ub»Untial  monopoly  of  the  transpor- 

tat  ion    facilities    between    tbe    anthracite 

TEMPLE   IRON  COMPANY,   Appt,  ?TV**  "  Psn""/!'"''  ^^^  tide-water  dU- 

y  >      rr  >  tnbuting  pomta,  and  alio  eoDtrolliDg,  witb 

inn-ncn  aT*TB»     (n„  «m  i  ^'^  *''*  "'  """''  ■"*»>■''»'■?  coal-mining  aad 

UNITED  STATES.     (No.  2M.)  ^Hi^g  companie*.   nearly   three   fourtlii   of 

w^.^w^T^  ^^,.^  .^  the  annual  •uppl;  of  anthracite,  wlieretiy  a 

RBADINO  COMPANY  et  »!.,  Appta.,  Urge  number  of  the  independent  coal  oparir 

'•  tora  were  Induced  to  ent«r  iiogly  into  tint- 

UNITED  STATES.      (No.  217.)  form  perpetual  agreements  for  the  sale  to 

some  one  of  lueli  carriers,  or  ita  subsidia^ 

(8m  8.  C.  Reporter's  ed.  SS4-373.)  coal  company,  of  the  entire  output  of  their 

several  mines   and  any   otben   they   might 

Honopolj  —  combliutttan  bj  carriers  —  tberaafter  acquire,  at  a  fixed  percentage  of 

defeating  projected  line.  the  general  average  price  prevailing  at  tide- 

1.  Carriers  possessing  a  substantial   mo-  water  points  at  or  near  New  York,  whtoh 

■opoly  of  tile  transportation  facilities  be-  would  net  tbe  operator  Blightty  mote  than 

tween  the  anthracite  deposits  in  Fennsylva-  if  he  shipped  and  sold  on  hia  own  account, 

nia  and  tide-water  distributing  points,  and  tbe  necessary  reault  beinff  to  secure  to  the 

also  controlling,  with  the  aid  of  their  sub-  carriers  the   control   at  tide-water  markets 

udiary   eoal-raming  and  selling  companies,  of  tbe  sale  of  a  large  part  of  the  iadepend- 

ncarly  three  fourths  of  the  annual  supply  ent  output. 

«(  anthracite,  must  be  deemed  to  have  com-  l^ot  other  esses,  see  Uonopotr.  II.  c.  In  W- 
Uned  to  restrain  interstate  trade,  contrary        «*»'  ^'''-  "■  i^^^' 

to  the  act  of  July  2,  IBOO    (26  Stat,  at  L.  Ro»of     >">dBr     pleading  -  Injnnctlon 
BOB,  chap.  847,  Jf.  8.  Comp.  Stat.  IBOl,  p.        agalnit  monopoly  —  muitlfarlousneas. 

KOO),  where,  with  the  purpose  and  reauU  ,.  *->J"°e';"    ^''«*    against   minor    oom- 

ot  defeating  tbe  construction  of  a  projected  binations  between  some  only  of  the  defend- 

Independent    competing    railway    line,    and  "*■'  ""^  "»*  ■»  '"rt>ier"n«  "t  the  general 

tbna  preserving  tlieir  existing  monopoly  of  «^•T  *^^^*^  "  constituting  a  restraint 

transportation,  they  purchased,  through  an-  "J  interstate  commerce  forbidden  ^  tbe  act 

otber  corporation  whose  capital  stock  they  ^  ^,'^7  ?'  ^880,  cannot  be  granted  without 

first  acquired,  tbe  coal  probertiei  and  oof-  «ndeinnlo^    tbe    bill    for    multifariousness 

liarles    contrtilled    by    cerUin    independent  *".'*  ™»i<"nder  of  parties  and  of  cause*  of 

ecal  operators  who  were  the  chief  support-  •?}*■     .^ 

era  of  tbe  projected  railway  enterprise,  al-  '  idb"  t' iT*!! 
though    the    acquisition    of    such    property,  •    -    •    ■ 

considered  alone,  may  have  been  lawful  nn-  tVot    ]B8    206    and  217  1 

der  the  local  law. 

iror  other  rsses,  see  Honopolr,  H.  e.  Id  Di- 
vert Buff.  Ct   i»08.] 

ifottopoly  —  combination  by  carriers  — 

legality  of  partlcnlar  acts. 

S.  Parts  of  a  general  scheme  of  railway  /~1R0SS  APPEALS  from  tbe  Circuit  Court 

aarriers  to  combine  to  restrain  the  freedom  \j  of  the  United  States  for  tbe  Eastern 

of  interaUta  commerce,  either  in  the  trans-  oi,trict  of  Pennsylvania  to  review  a  decree 

iKro?' /u^^  t  "s^ri^we'^en'^fu"! «""""«'"  ^"} »»"'  T'r'i\^  "'i 

when  considered'alone,  s.  g.,  the  acquUition  *^king  to  enjoin  an  alleged  combination  of 

of  tbe  stock  of  another  corporal  ioVand  the  "'Iroad     and     coalmining     properties     as 

pnrehase  by  it  of  the  capital  stock  of  cer-  amounting  to  an  unlawful  restraint  of  iD- 

tain  eoal  properties  and  collieries,  are  parts  terstate    commerce.      Affirmed    in   part  and 

at  an  illeg^al  combination  under  the  statute,  reversed  in  part, 
which   it  is  the  duty  of  the  courU  to  die-        Bee  same  case  below,  183  Fed.  427. 

^™'bi'^?^'ha'ld  "    '""'  *''*  '^*'  '""'  *°        '^'^'  '*"''"  ■"  '^*^  '"  ""  "P'"'""- 
IVor  otiier  cases,  bm  Honopolr,  H-  c.  Id  DI-        Mr.  J.   O.   HcReynolds,  Special  Asdat- 

te«  Sap.  Ct.  1B08.1  ant  to   the   Attorney   Qeneral,    argued    the 

^^L«  ™?  «m«««'  ^       "  ~  «"«.  "-i'  *'">  Attorney  General  Wicker- 

percantagc  coal  oontracu,  .  ^  «.     n    ^        •«  n.   .■    »       .  *    « 

3.  An  undue  and  unreastmable  reatraint  '''"'  »"<•  "'■  Q"  C"'""  Todd.  Special  Aj- 

of   intcraUU  commerce,   forbidden  by   the  •i"*"'*  to  the  Attorney  Qeneral,  filed  a  brW 

for  tbe  United  SUtea: 

NoTX.— As  to  wbat  relation  a  contract  or       All  the  defendsnU  are  engaged  in  a  oom- 

wmbination  must  bear  to  taterstate  com-  binaUon  of  general  scope    (referred  to  In 

narce  in  order  to  bring  it  within  tbe  scope  ,,,.  „ ,  .^  *h. IT  ..I..,ki..»:~i  i_ 

of  the  Federal  anti-triat  act-eee  note  to  ™.  C"^^^  V  the  general  combination)  by 

loewe  V.  Lawlor,  S2  L.  ed.  U.  S.  488,  '*"*=^  defendant  Reading  Company  and  de- 

Aa  to  illegal  trusts  under  modern  anti-  '""'l*'''  railroada   and  their   affiliated  coal 

trwt  laws  generally— «•  oott  to  Wbitwell  compaoiei  eonticA,  teatiain,  ui&.  mQ&QV<i'<aia 

r.  Coatlnsntal  l^obaodo  Of,  M  LJLA.  dm  the  prodnetion,  tTaiitpoilB.t\(ni,  «k&  u&a  (A 
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anthraeite  eoal  among  the  states,  and  dom- 
inate the  industry,  in  violation  of  the  act 
of  Julj  2,  1800. 

To  sustain  this  charge  the  proof  need  not 
diseloee  that  the  combination  here  assailed 
possesses  a  complete  monopoly  of  the  an- 
thracite trade. 

United  SUtes  v.  B.  C.  Knight  Ca  166  U. 
S.  1, 16,  30  L.  ed.  325,  330,  16  Sup.  Ct  Rep. 
240. 

It  is  enough  if  it  embraces  a  sufficient 
volume  to  be  "unreasonably  restrictive  of 
competitive  conditions,"  or  if  its  purpose 
was  to  control  the  trade. 

SUndard  Oil  Co.  v.  United  States,  221  U. 
S.  1,  68,  66  L.  ed.  610,  644,  34  L.R.A.(N.S.) 
834,  31  Sup.  Ct  Rep.  502,  Ann  Cas.  1012  D 
734. 

Therefore  more  than  this  need  not  be 
proved,  though  a  complete  monopoly  were 
alleged,  since  "it  is  sufficient  to  prove  so 
much  of  the  charge  as  constitutes  an  offense 
punishable  by  law." 

Com.  v.  Griffin,  21  Pick.  525;  Com.  v. 
O'Brien,  107  Mass.  208;  Rex  v.  Hunt,  2 
Campb.  585;  Hall  v.  United  States,  168  U. 
S.  632,  630,  42  L.  ed.  607,  600,  18  Sup.  Ct 
Rep.  237. 

Nor  is  it  necessary  to  prove  that  defend- 
ants formally  met  and  in  terms,  written  or 
verbal,  agreed  to  do  the  things  denounced 
by  the  statute,  and  with  equal  formality 
continued  their  agreemient. 

Noyes,  Intercorporate  Relations,  2d  ed. 
§375;  Kelley  v.  People,  55  N.  Y.  576,  14 
Am.  Rep.  342;  Reg.  v.  Murphy,  8  Car.  &  P. 
310. 

The  form  of  the  66  per  cent  contracts 
having  been  agreed  upon  at  meetings  be- 
tween their  representatives,  the  parties  to 
each  knowing  that  theirs  was  one  of  an 
identical  series,  and  a  common  agent  hav- 
ing been  appointed  to  compute  the  purchase 
price,  it  follows  that  such  contracts  are 
connected  as  parts  of  a  plan. 

Swift  &  Co.  V.  United  SUtes,  106  U.  S. 
375,  40  L.  ed.  518,  25  Sup.  Ct.  Rep.  276; 
Shawnee  Compress  Co.  v.  Anderson,  200  U. 
8.  423,  52  L.  ed.  865,  28  Sup.  Ct  Rep.  572 ; 
Continental  Wall  Paper  Co.  v.  Louis  Voight 
&  Sons  Co.  212  U.  S.  227,  53  L.  ed.  486,  20 
Sup.  Ct  Rep.  280;  Dr.  Miles  Medical  Co. 
V.  John  D.  Park  &  Sons  Co.  220  U.  S.  373, 
66  L.  ad.  602,  81  Sup.  Ct.  Rep.  376. 

These  contracts  restrain  and  monopolise 
trade  and  commerce. 

Dr.  Miles  Medical  Co.  v.  John  D.  Park  & 
Bona  Co.  220  U.  S.  373,  408,  56  L.  ed.  502, 
618,  SI  Sup.  Ct  Rep.  376;  Cousins  v. 
Smitii,  IS  Ves.  Jr.  641,  0  Revised  Rep.  217; 
Swift  ft  Co.  ▼.  United  SUtes,  106  U.  S.  375, 
40  Lb  ed.  618,  26  Sup.  Ct  Rep.  276;  Thom- 
W0  K  Union  Csstle  Mail  S.  S.  Co.  02  C.  C. 
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Commission  v.  Chesapeake  &  0.  ft.  Co.  200 
U.  S.  361,  50  L.  ed.  515,  26  Sup.  Ct  Eep. 
272;  IntersUU  Commerce  Commission  ▼. 
Baird,  194  U.  S.  25,  43,  44,  48  L.  ed.  860, 
868,  860,  24  Sup.  Ct  Rep.  563,  123  Fed. 
960;  Lehigh  Valley  R.  Co.  v.  Rainey,  112 
Fed.  487;  Meeker  v.  Lehigh  Valley  R.  Co. 
21  Inters.  Com.  Rep.  120;  Stockton  v. 
Central  R.  Co.  50  N.  J.  £q.  52,  17  LJLA. 
97,  24  Atl.  064,  50  N.  J.  £q.  480,  25  AtL 
042;  Farmers'  Loan  &  T.  Co.  v.  New  York 
&  N.  R.  Co.  150  N.  Y.  410,  424,  34  L.RJL 
76,  66  Am.  St  Rep.  680,  44  N.  E.  1043; 
Buie  V.  Chicago,  R.  I.  &  P.  R.  Co.  06  Tex. 
51,  65  LJtA.  861,  66  S.  W.  27;  Chicago 
Union  Traction  Co.  v.  Chicago,  100  IlL  626, 
65  N.  £.  470;  Columbus,  H.  V.  &  T.  R.  Oa 
V.  Burke,  20  Ohio  L.  J.  287;  United  States 
V.  Lehigh  Valley  R  Co.  220  U.  S.  257,  66  L. 
ed.  458,  31  Sup.  Ct.  Rep.  387 ;  Atty .  Gen.  v. 
Great  Northern  R.  Co.  6  Jur.  N.  S.  1006»  1 
Drew  k  S.  154,  20  L.  J.  Ch.  N.  S.  704,  8  Week. 
Rep.  556;  Amot  v.  Pittston  &  £.  Coal  Ga. 
68  N.  Y.  558,  23  Am.  Rep.  190;  Northern 
Securities  Co.  v.  United  States,  103  U.  8. 
107,  404,  48  L.  ed.  670,  727,  24  Sup.  Ct  Rap. 
436. 

The  trade  so  affected  is  intersUte. 

United  SUtes  v.  Coombs,  12  Pet  72»  9  U 
ed.  1004;  Loewe  v.  Lawlor,  208  U.  S.  274, 
52  L.  ed.  488,  28  Sup.  Ct  Rep.  301,  13 
Ann.  Cas.  815;  Gibbs  v.  McNeeley,  60 
L.R.A.  152,  55  C.  C.  A.  70,  118  Fed.  120; 
Employers'  Liability  Cases  (Howard  v.  Illi- 
nois C.  R.  Co.)  207  U.  S.  463,  52  L.  ed.  207, 
28  Sup.  Ct  Rep.  141 ;  West  v.  Kansas  Nat- 
ural Gas  Co.  221  U.  S.  220,  55  L.  ed.  716, 
35  L.R.A.(N.S.)  1193,  31  Sup.  Ct.  Rep.  664; 
Hall  V.  De  Cuir,  05  U.  S.  485,  488,  24  L.  ed. 
547,  548;  Swift  k  Co.  v.  United  SUtes,  106 
U.  S.  375,  308,  300,  40  L.  ed.  518,  525,  626, 
25  Sup.  Ct  Rep.  276;  Chesapeake  &  0.  Fuel 
Co.  V.  United  SUtes,  53  C.  C.  A.  256,  116 
Fed.  610;  W.  W.  MonUgue  k  Co.  v.  Lowry, 
103  U.  S.  38,  48  L.  ed.  608,  24  Sup.  Ct  Re^. 
307;  Dozier  v.  Alabama,  218  U.  S.  124,  64 
L.  ed.  965,  28  LJLA.(N.S.)  264,  30  Sup.  Ct 
Rep.  640;  Rearick  v.  Pennsylvania,  203  U. 
S.  507,  512,  51  L.  ed.  205,  207,  27  Sup.  Ct 
Rep.  150;  Dr.  Miles  Medical  Co.  v.  John  D. 
Park  k  Sons  Co.  220  U.  S.  373,  400,  66  L. 
ed.  502,  515,  31  Sup.  Ct  Rep.  376;  InUr- 
sUte  Commerce  Commission  v.  Baird,  104 
U.  S.  25,  48  L.  ed.  860,  24  Sup.  Ct  Rep. 
563;  Pennsylvania  Sugar  Ref.  Co.  v.  Amer- 
ican Sugar  Ref.  Co.  02  C.  C.  A.  3UB,  166 
Fed.  254. 

Eizisting,  continuing  acts,  otherwise  with- 
in the  prohibition  of  a  lawful  regulation  of 
commerce  by  Congress,  are  not  saved  be- 
cause their  genesis  and  development 
antedated  iU  enactment 

UniUd  SUtes  ex  rel.  Atty.  Gen.  v.  Delik 
ware  k  H.  Co.  218  U.  6.  366,  58  L.  ed.  8S4» 

126  V.  d^ 
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29  Sap.  CL  Hep.  EST;  LoubTllk  ft  N.  R.  Co. 
V.  HotUey,  S19  U.  S.  M7,  6S  L.  ed.  297, 
H   l.£^.(N3.)    «71,    31    Sup.    Ct    Rep. 

fies. 

If  tl»  KBttmeta  are  Buffieient  in  them- 
■alvM  to  produce  n  result  whteb  the  act  of 
CoagrcM  mAi  to  prevent,  then  good  inten- 
tion*. If  they  eztited.  cannot  aave  them. 

Birlft  k  Co.  T.  United  States,  19S  U.  B. 
375,  390,  40  L.  ed.  BIS,  6Zi,  2B  Sup.  Ct. 
Rep.  278;  Northern  Securities  Co.  t.  United 
BUtet,  193  U.  S.  197,  331,  49  U  ed.  S79, 
SBT,  24  Snp.  Ct  Rep.  430;  United  States 
T.  Trana-MlHOUrl  Freight  Auo.  166  U.  B. 
S90,  341,  342,  41  L.  ed.  1007,  1027,  102B, 
T^up.  Ct  Rep.  648;  Chesapeake  k  0.  Fuel 
Co.  T.  United  SUtes,  S3  C.  C.  A.  SSe,  IIG 
Fed.  010;  Addjston  Pipe  k  Steel  Co.  t. 
United  SUtes,  175  U.  S.  811,  234,  44  L.  ed. 
1)6,  14S,  20  Sup.  Ct  Rep.  96. 

If  the  contracts  are  sufficient  in  them- 
sdvea  to  accomplish  what  the  act  of  Con- 
gress denounces,  it  does  not  save  them  that 
they  are  for  the  purchase  of  propertj. 

Harriman  *.  Northern  Securities  Co.  197 
U.  S.  244,  49  L.  ed.  739,  25  Bup.  Ct  Rep. 
493;  United  Statea  t.  American  Tobacco  Co. 
221  U.  S.  106,  1T6,  65  L.  ed.  033,  692,  31 
Bup.  Ct  Rep.  032. 

The  comhination  of  defendant  railroads 
and  affiliated  coal  companies  in  the  Temple 
Iron  Companj,  vith  the  purpoM  and  effect 
of  forestalling  the  constrnction  of  a  pro- 
jected competitive  line,  and  permanently 
■hutting  out  eompetition  amongst  such  rail- 
roads  and  also  ammgst  their  eoal  com- 
paaias,  restrains  and  monopoliies  trade  and 
wmnw  I  ui  among  the  atates.  In  violation  of 
H 1  Knd  £  of  the  act  of  July  2,  1890. 
'  TltoniMii  r.  Union  Castle  Hail  S.  S.  Co.  02 
6.  a  A.  316,  160  fed.  261;  Interstate  Com- 
Bsree  Commission  v.  Philadelphia  ft  R.  R. 
Co.  1S3  Fed.  969;  United  State*  t.  Union  P. 
R.  Co.  188  Fed.  117 ;  PennsylTsnla  R.  Co.  t. 
Oan.  •  Sadler  (Pa.)  83,  7  Atl.  372;  Hart- 
fort  *  N.  B.  B.  Co.  V.  New  York  ft  N.  H.  R. 
Co.  g  Robt  411. 

Thb  Is  a  ease  of  continuous  eo-operation 
to  bring  to  pass  the  thwarting  of  a  pro- 
Jaetsd  oompctitire  railroad,  not  only  for  to- 
day, bat  continaonaly, — Indefinitely. 

Unltod  States  t.  Kissel,  218  U.  8.  001, 
607,  54  L.  ed.  1168,  1178,  31  Bup.  Ct.  Rep. 
114. 

Ur.  BrarMt  Wftmn  argued  the  cause 
and  tied  a  brief  for  the  Temple  Iron  Com- 
pany: 

A  contract  i*  not  to  be  assumed  to  con- 
template  unlawful  results  unless  a  fair  eon- 1 
•tmetlon  requires  it   upon  the    established 

M- 

::(&Mbuiatf,  p.  R,  a  *  p.  PkelcH  Co.  ».' 
$9  Zi.  md. 


Ray,  200  U.  8.  170,  50  L.  ed.  4C8,  26  Sop. 
Ct  Rep.  208. 

The  railroad  serving  the  oolliery  bad 
legal  and  equitable  ground*  to  praraat  t^ 
loss  of  such  traffic. 

Bald  Eagle  Talley  R.  Co.  v.  mttaay 
Valley  R.  Co.  ITl  Pa.  284,  20  I.JLA.  423.  50 
.-^m.  Bt.  Rep.  807,  S3  AtL  230. 

To  bring  any  transaetiMi  within  tbs  eoa- 
demnatlon  of  the  1st  section  of  the  anti- 
trust law,  it  must  be  a  contract  in  restmist 
of  interstate  commerce;  not  possibly,  but 
actually.  Hiis  actual  restraint  mnst  be  nib- 
stantial  in  character,  and  the  direot  and 
immediate  effect  of  the  transaetion  com- 
plained of  that  is  charged   in  the  petition. 

Addyston  Pipe  ft  Steel  Co.  v.  United 
States,  175  U.  S.  211,  44  L.  ed.  130,  20  Sup. 
Ct  Rep.  99. 

Mr.  James  H.  Torrej  argued  tbe  eanae 
and  Aled  a  brief  for  the  Enterprise  Coal 
Company  et  al.: 

The  65  per  cent  contracts  do  not  eoncam 
directly  interstate  commerce,  and  arc 
therefore  not  cogniasble  in  this  proceeding. 

United  States  v.  E.  C.  Knight  Co.  156  U. 
S.  1,  39  L.  ed.  326,  16  Sup.  Ot.  Rep.  240; 
Addyiton  Pipe  ft  Steel  Co.  v.  United  States, 
176  U.  B.  211,  44  L.  ed.  136,  20  Sup.  Ct 
Rep.  96;  Union  Pacific  Coal  Co.  v.  United 
States,  07  C.  C.  A.  678,  173  Fed.  737. 

A  contract  does  not  become  void  because 
of  the  design  in  the  mind  of  one  of  the  con- 
tracting  parties  to  use  it  for  an  Illegal  pur- 
pose. And  this  is  so,  even  though  the  other 
party  to  the  contraot  may  know  of  that 
illegal  purpose,  ao  long  as  be  does  not  ae- 
tirely  participate  In  carrying  It  out 

Graves  v.  Johnson,  179  Haaa.  63,  S8,  86 
Am.  St  Rep.  365,  00  N.  B.  383;  Amot  v. 
Pittston  ft  E.  Coal  Co.  68  N.  Y.  668,  23  Am. 
Rep.  190;  Hodgson  v.  Ttenple,  6  Tanat 
181,  1  Marsh.  5,  14  Revised  Rep.  738;  Green 
V.  Collins,  8  Qiff.  404,  Fed.  Cas.  No.  B,766; 
Adams  v.  Coulliard,  102  Mass.  167. 

A  contract  is  not  to  be  assumed  to  con- 
template unlawful  results  unless  a  fair  con- 
struction requires  it  upon  the  established 
facts. 

Cincinnati,  P.  B.  S.  ft  P.  Packet  C&  t. 
Bay,  200  U.  8.  170-194,  60  L.  ed.  428,  26 
Sup.  Ct  Rep.  20B. 

Contraota  binding  tbe  products  of  mlaca 
owned  by  railroad  eompanlea  owning  ore 
lands  to  shipment  over  the  lessor  r^lroad 
were  expressly  sustained  in  the  ease  of  Bald 
Eagle  VaUey  R.  Co.  v,  Nittany  Valley  R. 
Co.  171  Pa.  284,  29  L.R.A.  423,  50  Am.  St 
Rep.  807,  33  Atl.  230. 

Mr.  Adelbert  Moot  argued  the  cause, 
and,  with  Mr.  George  ?.  BiowaA\,  fj\t&  «. 
brief  for  the  Erie  %m\to«A  Cvntvuf^  A  iX- 
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Mr.  JolMi  6.  Johnson  argued  the  cause,  193  U.  8.  197,  401,  48  L.  ad.  679,  720,  24 

and,  with  Messrs.  Charles  Heebner,  Frank  Sup.  Ct.  Rep.  436. 

H.  Piatt,  Adelbert  Moot,   Robert  W.  De*  Certainly,   in  the  absence  of  any  proof 

Forest,  Jackson  E.  Reynolds,  and  William  that  such  sale  was,  upon  the  part  of  the 

S.  Jenney,   filed  a  brief  for  the  Reading  Delaware  &  Hudson  Company,  a  portion  of 

Company  et  al. :  an  illegal  combination  to  which  it  was  itself 

The  65  per  cent  contracts  are  intrastate,  intentionally  a  party,  the  company  is  an- 

and  not  interstate  contracts,  they  do  not  titled  to  enforce  such  contract  against  the 

affect  interstate  commerce  except  indirectly  other  party  thereto,  and  that  right  cannot 

and  incidentally,  and  so  are  not  in  viola-  be  taken  away  from  it  without  its  consent^ 

tion  of  the  anti-trust  act.  no  question  of  police  power  being  involved. 

United  States  v.  E.  C.  Knight  Co.  156  Tracy  v.  Talmage,  14  N.  Y.  167,  67  Am. 

U.  8.  1,  39  L.  ed.  325,  15  Sup.  Ct.  Rep.  249;  Dec.  132;   Ganson  v.   Tifft»   71  N.  Y.  57; 

Addystofi  Pipe  &  Steel  Co.  v.  United  States,  Graves  v.  Johnson,  179  Mass.  53,  88  Am.  Si. 

175  U.  S.  211,  242,  44  L.  ed.  136,  148,  20  Rep.  355,  60  N.  E.  883;  National  DUtilling 

Sup.  Ct.  Rep.  96;  W.  W.  Montague  k  Co.  v.  Co.  v.  Cream  City  Importing  Co.  86  Wis. 

Lowry,  193  U.  S.  38,  48  L.  ed.  608,  24  Sup.  350,  39  Am.  St.  Rep.  902,  56  N.  W.  804; 

Ct.  Rep.  307;   Northern  Securities   Co.  v.  Metcalf  v.  American  School  Furniture  Co. 

United  States,  193  U.  S.  197,  331,  48  L.  ed.  122  Fed.   120;   Carter-Crume  Co.  v.  Pear- 

679,  698,  24  Sup.  Ct.  Rep.  436;   Loewe  v.  rung,  30  C.  C.  A.  174,  58  U.  8.  App.  888,  86 

Lawlor,  208  U.  S.  274,  297,  52  L.  ed.  488,  Fed.  442;   Adams  v.  Coulliard,  102  Mass. 

28  Sup.  Ct.  Rep.  301,   13  Ann.  Cas.  815;  167;  Connolly  v.  Union  Sewer  Pipe  Co.  184 

Bigelow  V.  Calumet  &  H.  Min.  Co.  94  C.  C.  U.  S.  540,  46  L.  ed.  679,  22  Sup.  Ct.  Rep. 

A.  13,  167  Fed.  721;  United  States  v.  Stand-  431. 

ard  on  Co  m  Fed  HT  221  U  8  1   W.  66  ^^^  ^  j^^^  „^  j.,,^^ 

U  rf.  619.  647.  34  LJLA.(N8.)    834    31  ^  ^             ^^^  ,^^  ^ 

aip   Ct.  Rep   602^  Ann   Ca..  1912  D.  734 ;  Centrri  lUilrcd  Comply  of  New  JerMy 

Hopkins  V.  United  States,  171  U.  S.  578,  .                               '^     " 

594,  600,  43  L.  ed.  290,  296  299,  19  Sup.  Ct.  *^  •*' 

Rep.  40;  United  States  v.  £.  I.  Dupont  De  Mr.  Charles  Heebner  filed  a  separate  bitef 

Nemours  &  Co.  188  Fed.  127.  for  the  Reading  Company. 

Messrs.  James  H.  Torrey  and  William  S.  Mr.  William  W.  Green  filed  a  brief  for  the 

Opdyke  filed  a  separate  brief  for  the  Dela-  Mercantile  Trust  Company, 
ware  &  Hudson  Company: 

The  contracts  made  by  the  Delaware  &  Mr.  Justice  liuiton  delivered  the  opiii- 

Hudson  Company  with  the  Hillside  Coal  k  ion  of  the  court: 

Iron  Company   for  the  sale  of  anthracite  This  is  a  petition  in  equity,  filed  by  the 

coal   in   limited    amounts   and    in    limited  United  States  in  the  circuit  «>«rt  «^«»* 

periods  to  the  Hilkide  Coal  k  Iron  Com-  United  States  for  the  eastern  district  of 

pany  violated  no  Uw  of  the  United  SUtes.  Pennsylvania,  for  the  purpose  of  enforcing 

Coe  V.  Errol,  116  U.  S.  517,  29  L.  ed.  715,  Jhe  provisions  o'  the  wt  of  ^^^7^^^ 

6  Sup.  Ct  Rep.  475;  The  Daniel  Ball.  10  il\^^f'^^  ^' ^Z^    Itt^ ' ^' L^Zl 

n*  •«..•>.   »«..««»  *      «   ^^^  lAiXA    17--JJ  Stat.  1901,  p.  3200],  known  as  tne  oner- 

Wall.  557  565  19  L.  ed.  »f '  ^^^2;  Kidd  v.  ^^^  ^^^.^^'^^          ]^            ^„  ^,,^  ^^. 

P«»iBon,  128  U.  S.  1   24,  32  L.  ed.  346,  351,  ^.^^^.^^  ^^  ^^.,^^^^  ^^^  coal-mining  com- 

2  Inters.  Com.  Rep.  232,  9  Sup.  Ct.  Rep.  6;  .^  ^^^^  ^„^  continued  for  the  pur- 

United  States  v.  E.  C.  Knight  Co.  156  U.  S.  ^j  restraining  competition  in  the  pro- 

1,  13,  39  U  ed.  325,  329,  15  Sup.  Ct  Rep.  Auction,   sale,    and   transportation   of    an- 

249;  Hopkins  v.  United  States,  171  U.  S.  thracite  coal  in  commerce  among  the  states. 

578,  592,  603,  43  L.  ed.  290,  297,  300,  19  The  defendants  originally  made  such,  and 

Sup.  Ct  Rep.  40;  Anderson  v.  United  States,  alone  referred  to  hereafter  as  the  defend- 

171  U.  8.  604,  43  L.  ed.  300,  19  Sup.  Ct.  anU,  were  the  following: 

Rep.  50;  Addyston  Pipe  &  Steel  Co.  v.  United  The    Philadelphia    k    Reading    Railway 

States,  175  U.  8.  211,  247,  44  L.  ed.  130,  Company;  the  Philadelphia  k  Reading  Coal 

150,  20  Sup.  Ct  Rep.  96;  Field  v.  Barber  &  iron  Company;  the  Lehigh  Valley  Rail- 

Atphalt  Paving  Co.  194  U.  8.  618,  623,  48  road    Company;    the   Lehigh   Valley   Coal 

Lu  ed.  1142,  1164,  24  Sup.  Ct  Rep.  784;  Company;    the    Delaware,    Lackawanna   k 

Bigelow  V.  Calumet  k  H.  Min.  Co.  94  C.  C.  Western   Railroad    Company;    the   Central 

A.  18,  167  Fed.  721.  Railroad  Company  cf  New  Jersey;  the  Erie 

The  present  proceeding  is  under  a  statute  Railroad  Company ;  the  New  York,  8uaqu«- 

of  a  penal  character  requiring  the  strictest  hanna,  k  Western  Railroad  Company;  tlia 

/fraol.  New  York,  Susquehanna,  k  Western  Goal 

Northern  Securitiea  Co.  r.  United  States,  Company;  the  Lehigh  k  Wilkesbam  Goal 

^^#  *^  '                                           116  U.  8 
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Company;  the  Pennsylvania  Coal  Company; 
the  Hillside  Coal  Company;  the  Reading 
Company;  and  the  Temple  Iron  Company. 
By  mn  amendment  certain  other  defendants 
were  brought  in,  consisting  of  holders  of 
contracts  made  by  independent  operators  of 
coal  mines,  and  trustees  holding  securities 
which  might  be  affected  by  the  relief  sought 
sgainst  the  carrier  and  coal-mining  com- 
panies, the  original  defendants.  A  list  of 
these  later  defendants  is  set  out  in  the  mar- 
gin,! And  when  they  are  referred  to  herein 
they  will  be  specifically  mentioned. 
SS8]  *The  bill  alleges  that  anthracite  coal 
is  an  article  of  prime  necessity  as  a  fuel,  and 
finds  its  market  mainly  in  the  New  England 
and  middle  Atlantic  states.  The  deposits 
of  the  coal,  with  unimportant  exceptions, 
lie  in  the  state  of  Pennsylvania,  but  do  not 
occupy  a  continuous  field,  though  found  in 
certain  counties  adjoining  in  the  eastern 
half  of  the  state,  and  embrace  an  area  of  484 
square  miles.  This  coal  region  is  from  150 
to  250  miles  from  tide  water.  The  region 
itself  is  broken  and  mountainous,  and  the 
natural  conditions  and  character  of  the  de- 
posits are  such  that  the  mining  and  reduc- 
tion of  the  coal  to  suitable  sizes  for  domes- 
tie  nse  require  very  large  amounts  of  cap- 
ital. Its  value  commercially  is  dependent, 
in  a  large  degree,  upon  quick  and  cheap 
transportation  to  convenient  shipping  points 
at  tide  water,  from  whence  it  may  be  dis- 
tributed to  the  great  consuming  markets 
of  the  Atlantic  coast  states. 

The  whole  problem  of  advantageously  de- 
veloping these  deposits  and  supplying  the 
eastern  demand  for  fuel  was  one  which  pre- 
Mnted  enormous  difficulties.  From  an  early 
day  it  has  been  the  settled  policy  of  the  state 
SSO]of  Pennsylvania  *to  encourage  the  de- 
velopment of  this  coal  region  by  canal  and 
railroad  construction,  which  would  furnish 
transportation  to  convenient  shipping 
points  at  tidewater.  One  of  the  defendant 
carriers,  the  Delaware,  Lackawanna,  k 
Western  Company  was  given  the  power  to 
aeqnire  coal  lands  and  engage  in  the  busi- 
of  mining  and  selling  coal  in  addition 


fThe  Delaware  &  Hudson  Company;  Elk 
Hill  Coal  A  Iron  Companv;  St.  Clair  Coal 
Company;  Enterprise  Coal  Company;  Buck 
Run  Coal  Company;  Llewellyn  Mining 
Company;  Clear  Spring  Coal  Company; 
Pancoast  Coal  Company;  Price-Pancoast 
t>>al  Company;  Mount  Lookout  Coal  Com- 
tiany;  People's  Coal  Company;  George  F. 
hee  Coal  Company;  North  End  Coal  Com- 
pany; Melville  Coal  Company;  Parrish  Coal 
Company;  Red  Ash  Coal  Company;  Raub 
Coal  Company;  Mid  Valley  Coal  Company; 
Austin  Cob\  Company;  Clarence  Coal  Com- 
Mny;  Nay  Aug  Coal  Company;  Green  Ridge 
Coal  Company;  Excelsior  Coal  Company; 
lAckawanna  Coal  Company;  Dolph  Coal , 
S7  Jj.  ed. 


to  the  business  of  a  common  carrier,  and  all 
railroad  companies  were  permitted  to  aid 
in  the  production  of  coal  by  assisting  ooal 
mining  companies  through  the  purchase  of 
capital  stock  and  bonds.  Thus,  it  has  come 
about  that  the  defendant  carriers  not  only 
dominate  the  transportation  of  coal  from 
this  anthracite  region  to  the  great  dis- 
tributing ports  at  New  York  harbor,  but 
also  through  their  controlled  coal-produ- 
cing companies,  produce  and  sell  about  75 
per  cent  of  the  annual  supply  of  anthracite. 
As  a  further  direct  consequence  of  the  state 
authorized  between  coal-producing  and  coal- 
transporting  companies,  it  has  come  about 
that  the  defendant  carrier  companies  and 
the  coal-mining  companies  affiliated  with 
the  carrier  companies  now  own  or  control 
about  00  per  cent  of  the  entire  unmined 
area  of  anthracite,  distributed,  according  to 
the  averments  of  the  petition,  as  follows: 

Reading  Company 44.     per  cent 

Lehigh  Valley  Company 16.87  per  cent 

Del.  L.  &  Western  Company . .  6.55  per  cent 
Cent,  Railroad  of  New  Jersey.  19.      percent 

Erie  Railroad  2.59  per  cent 

N.  Y.  S.  k  Western  Railroad . .     .54  per  cent 

89.55  per  eent 

It  further  appears  that,  in  addition  to 
the  great  coal  mining  companies  subsidiary 
to  one  or  another  of  the  defendant  carrier 
companies,  there  are  a  large  number  of  in- 
dependent coal  operators  whose  aggregate 
production  *from  coal  lands,  in  part[S40 
leased  from  the  railroad  companies  or  the 
railroad-controlled  ooal-produeing  compa- 
nies, amounts  to  about  20  per  cent  of  the  an- 
nual anthracite  supply.  These  independent 
operators  are  said  to  no  longer  have  the  pow- 
er to  compete  with  the  carrier  defendants 
and  their  subsidiary  coal  companies,  because 
a  large  proportion  of  them  have  severalty  en- 
tered into  contracts  with  one  or  the  other 
of  the  carrier  or  coal-mining  companies  de- 
fendant for  the  sale  of  the  entire  product 
of  their  mines  for  the  consideration  of  65 


Company,  Limited;  Mary  F.  W.  Howe, 
Frank  Pardee,  and  Sarah  Drexel  Van  Ren- 
sellaer,  constituting  A.  Pardee  k  Company; 
Lafayette  Lentz,  William  0.  Lenta,  and 
Lewis  A.  Riley,  constituting  Lentz  k  Com- 
pany; William  Law  and  John  M.  Robert- 
son, constituting  Robertson  k  Law;  Richard 
White,  W.  R.  McTurk,  and  Robert  White, 
constituting  E.  White  Company;  Joseph  J. 
Jermyn,  G^rge  B.  Jermyn,  Emma  J.  Jer- 
myn,  constituting  John  Jermyn  Estate; 
Joseph  J.  Jermyn,  Michael  F.  Dolphin; 
the  Pennsylvania  Company  for  Insurance 
on  Lives  and  Granting  Anuities;  and  the 
Mercantile  Truit  Company. 
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per  cent  of  tbe  mverage  market  priM  at  by  the  Mreral  granpa  lata  whleh  «•  ksM 

tide  water.  arranged  tbem,  thna: 

Thiu,  there  exiats,  Indepeudeiitly  of  an;  1.  Tbe  Beading  Companj  is  a  Fnaqt 

agreement,  combination,  or  contract  between  raaia  corporation,  and  apparently  notUig 

the  MTeral  defendant  carrier  eompaniee  for  more  than  a  holding  eompauj.    Thai  ooM> 

tbe    pnrpoee    of    eappreaiing    competition  pan;  holda: 

among  tbem,  thli  condition:  a.  Tbe  entire  capital  itoefc  of  tbe  FhOfr 

Fint:   Exclnding   two  carrier  oompaniei  delpbia  *  Readiog  Ballway,  on*  of  the  d»- 

not  made  defendantt,  which  reach  but  a  lim'  fendant  earrlera. 

ited  number  of  eoUIeriea,— the  PennajWania  b.  Tbe  entire  capital  etock  of  tbe  Fhlk. 

Railroad  Company  and  the  New  York,  On-  delpbia  k  Reading  Coal  ft  Iron  Conpai^,  ■ 

tario,   &  Western   Railroad  Company,— the  coal-mining  company. 

•is  carrier  companiea   who  are  defendanta  The  three  eompaniee  have  the  lame  preai- 

are   ihowu    to    control    the   only    means    of  dent. 

transportation  between  tbii  great  antbrsr  Z.  The  Lehigb  Valley  Railroad  Compaar 

cite  deposit  and  tide  water,  from  whence  owne  all  of  the  capital  stock  of  the  Ud^ 

tbe  product  may  be  distributed  by  rail  and  Valley    Coal    Company,   and   the   two  ooM* 

water  to  the  great  consoming  markets  of  panlss  hare  the  same  prMident. 

the  Atlantic  coast  states.  S.  The  Central  Railroad  of  New  Jersey 

Becood:  These    carriers    and    their    sub-  owns  00  per  cent  of  tbe  eapiUl  stodt  of  tfcs 

sidlary  coal-mining  and  selling  eonpaales  Ublgh  t  Wilkesbarre  •Coal  Compaay,[«41 

produce  and  sell  about  76  per  cent  of  the  snd  the  two  companies  ba«  the  eanu  preaV 

total  annual  supply  of  anthracite  coal.    01  dent,  who  Is  also  the  presldnit  of  the  Baad- 

the   ismainder,   the   independent   operator*  >>«  Company  and   Hs  two  eontrolM  tarn- 

mentioned  above  produce  about  20  per  cent,  panics. 

The  chief  signifleance  of  the  fact  that  the  *■  The  Erie  Railroad  Compaiiy  owu  sD 
Biz  carrier  defendants  control  substantially  of  the  caplUI  stock  of  the  PomwylraiiU 
the  only  means  for  the  transportation  of  Coal  Company  and  a  U^[e  majori^  of  Oa 
eoal  from  the  mines  to  distributing  poinU  •t'xik  of  tbe  Hillside  Coal  Company,  a^  Oa 
at  tide  water  Is  in  the  fact  that  they,  col-  three  companiM  haw  the  same  preddeat 
lectiTcly,  also  control  nearly  thres  fourths  5.  The  New  York,  Bnsquehanua,  4  West, 
of  the  annual  supply  of  anthrsclte  which  em  Railroad  Company  owns  nearly  the  ea- 
there  finds  a  market.  The  situation  Is  tire  capital  stock  of  the  New  YoA,  Ov 
therefore  one  which  invites  concerted  action  qnehanna,  ft  Western  Coal  Company,  aod 
S41]and  roakn  exceedingly  "easy  the  ac-  tliej  hove  the  same  piesident,  who  U  also 
compllshment  of  any  purpose  to  dominate  the  president  of  the  Erie  Railroad  Company 
tbe  eupply  and  control  the  prices  at  sea-  ""^  of  Its  two  allied  coal  eompaaka  ■Ma- 
board.    Tbe  one  fonrth  of  the  total  annual  tioned  abore. 

supply  wbleh  comes  from  independent  oper-  *-  The  Delaware  Uekawaima,  *  Wwt- 

ators  IB  the  same  region  has  been  sold  In  eni  Railroad  Company  U  itself  u  owmt 

aompetitlcm  with  the  larger  supply  of  the  ""^  producer  of  antbraelta,  and  ••«■  to 

defendanta.    If,  by  concert  of  action,  that  have  no  subsidiary  eoal  Compaq, 

sourcs  of  competition  be  remored,  the  mo-  '•  The  Temple  Iron  Company.    The  rsla- 

nttp<Aj    which    the    defendants,    acting  to-  ««"  "'  tbU  company  to  tbe  ssfwal  earrler 

gether,  may  exert  orer  production  and  sale,  companies  will  be  considered  separately. 

will   be   complete.  Excluding  the  Temple  Iron  Conpaay,  tba 

This  bin  avers  that  the  defendants  have  gronps  M  arranged  are  indepeadoirt  of  mA 

combined  for  tbe  purpose  of  seenring  their  ot''*'-.  "d  each  group,  in  tba  sbaenes  ol  aoy 

collective  grip  upon  the  anthracite  coal  sup-  sgreement    or   eombinatl<»,    pnssiwss    Oa 

ply  by  exerting  their  activities  to  shut  out  P"^""  **  "'^f™  ^"''  "^^otf"  ™  *•• 

from  the  district  any  new  line  of  transporta-  pwd";*!*-.  ,*^.*"f.  *™""P*'**V'l.!l  ^ 

tion  from  tbe  mini,  to  tide  water  ^^nU.  '""  ""  "'"7  !?  ♦u'^Vm  ^'v/f^^ 

.  .      .    .       .   .                   .,,,         i  ...  plain  averment  of  the  bill  la  that,  prior  to 

and  to  rtut  out  from  comprtition  at  tide  \^   ^^      ^^  ^^„     ^^^  ^^  tt. 

water   the   coal   of   independent   operator.  „,^^,t  ^^^  ,t  New  York  harbor,  aad 

with  tbrir  own  eoal.    11«  steps  said  to  have  ^^.^  tbe  competition  oontinued.  sxeept  m 

bora   taken  having  tbla  end   In   view,   we  interrupted  by   abortive  or  ahamloMd  «f- 

shall  BOW  consider:  t^rts  to  combine,  until  they  entn^  lata 

Tbe  community  of  Interest  which  has  re-  the  general  combination  which  It  Is  tbs  par- 

snltsd  from  tbe  charter  powers  of  the  car-  poae  of  this  |M«ceeding  to  dlssolrs. 

rler  eempanie.  te  directly  or  indirectly  en-  That  the  Delaware,  lAokawanna,  ft  W«l- 

gage  in  the  husineas  of  mining  and  selling  tn  Railroad  Company  was  Itself  tbe  enrasr 

«*a/  Amm  prodnetd  the  relation  between  the  of  eo«I  lands,  and  was  engsged  la  mtaing, 

earrirr  mad  eouhmlning  defendKntu   shown  transporting,   and  marketing  Ita  own  eoalt 

"*  SM  V.  B. 
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•ad  thttt  tlM  other  nilway  defendanta  were 
mlao  engaged,  throagfa  their  subeidiary  coal 
SdSleompaiiiea,  in  mining  and  'selling  eoal, 
aa  well  aa  in  tranaporting  the  coal  lo  mined, 
ia  not  dtterminatiTa  of  any  iaaue  here 
pteacnted,  ainoe  this  bill  waa  filed  before 
tha  comnioditiea  elanae  of  the  Hepburn  act 
of  June  29,  1906  [84  SUt.  at  L.  684,  chap. 
3691,  U.  &  Oomp.  Stat  Supp.  1911,  p.  1288], 
beeama  effeetiTe,  which  forbida  any  carrier 
engaged  in  interstate  transportation  from 
tranaporting  coal  for  market,  when  the  coal 
at  the  time  of  transportation  is  owner  by 
the  carrier  company.  See  United  States  ex 
raL  AUj,  Gen.  ▼.  Delaware,  &  H.  R.  Co.  213 
U.  &  M6^  68  L.  ed.  836,  29  Sup.  Ct.  Rep. 
627.  Any  relief  against  a  continuance  of 
aneh  forbidden  transportation  must  there- 
fore be  sought  in  another  proceeding  based 
upon  the  act  of  Congress  referred  to. 

The  scope  and  theory  of  the  bilL 

The  theory  upon  which  the  bill  is  framed 
and  upon  which  the  caae  has  been  presented 
by  eoonad  la,  that  there  exists  between  the 
defendanta  a  fsneral  oomhinaium  to  control 
the  anthracite  coal  industry,  both  in  re- 
apeet  of  mining  and  transportation  from  the 
miiiea  to  the  general  consuming  markets 
reached  from  ahipping  pointa  at  New  York 
harbor,  and  the  production  and  sale  of  coal 
throQi^Mnit  the  United  Stotes. 

The  eontention  is  that  this  penanil  eom- 
himuHom  ia  establiahed,  first,  by  eridence 
of  an  agreement  between  the  carrier  de- 
lendaata  to  apportion  between  themselves 
the  total  eoal  tonnage  transported  from  the 
minea  to  tide  water  according  to  a  scale  of 
pereantagea;  aeeond,  by  a  combination  be- 
tween them,  through  the  instrumentality 
of  tha  defendant^  the  Temple  Iron  Company, 
to  pi  font  tha  eonatruction  of  a  new  and 
eonpetiiy  line  of  railroad  from  the  mines 
to  tide  water;  third,  by  a  combination  be- 
tween the  defendants  by  meana  of  a  series 
of  Identleal  eontraeta  for  the  control  of  the 
eoal  prodveed  bj  independent  coal  opera- 
tora,  thereby  prerenting  competition  in  the 
■ailrefs  of  other  itatea  between  the  coal 
of  sndi  Independent  operators  and  that  pro- 
S44]diioed  bj  the  defendants;  and,  'finally, 
by  certain  ao-called  eontribntary  combina- 
tloMy  already  referred  to,  between  some,  but 
not  an,  of  tiie  defendants. 

Aalde  from  the  particular  transactions 
aierred  aa  '^tepa*  or  ''acta  in  furtherance" 
of  a  preauppoasd  feneral  eomhinatian,  the 
charge  of  sndi  a  eomblnation  ia  general 
and  Indefintla. 

Thf§  eaae  la  barren  of  documentary  evi- 
dwse  of  aolldarlty.  The  fact  of  such  gen- 
eral eoinblnatlon.  If  H  exists,  most  be  de- 
dneid  from  ipeeifie  neti  or  tnuifacilonii  In 
MfJU 


which  the  companies  have  united  and  from 
which  such  a  general  combination  may  be 
inferred.     When  and  how  did  such  a  com- 
bination come  about  r    We  atart  with  tha 
proposition  that  if  any  auch  combination 
exists,  it  had  an  origin  not  earlier  than 
1896.    Attempts  to  bring  about  a  suppres- 
sion of  competition  prior  to  that  time,  in- 
dicated by  some  of  the  evidence,  had  either 
proved   abortive   or   had   been   abandoned. 
Thua,  it  ia  stated  that  in  1890  and  1891  the 
price  of  coal  of  certain  sizes  at  tide  water 
was  from  $3.71  to  $3.85  per  ton;  that  in 
1892  the  Philadelphia  k  Reading  Railroad 
Company,  the  predecessor  in  title  of  the 
defendant  the  Philadelphia  k  Reading  Rail- 
way Company,  leased  the  lines  of  the  Le- 
high Valley  Railroad  Company  and  of  the 
Central  Railroad  Company  of  New  Jersey 
for  nine  hundred  and  ninety-nine  years,  and 
that  the  three  companies  together  owned  or 
controlled  about  80  per  cent  of  the  coal 
deposits  of  this  anthracite  region  and  trana^ 
ported  nearly  60  per  cent  of  the  entire  ton- 
nage; that  while  these  leases  were  in  force 
the  price  of  coal  was  advanced  to  $4.16 
and  $4.19  per  ton  for  the  same  sizes.    It 
is  then  averred  that  in  a  proceeding  in  the 
courts  of  New  Jersey  these  leases  of  the 
Central  Railroad  Company  of  New  Jersey 
were  held  null  and  void,  and  that  in  1893 
this  decree  was  followed  by  a  rescission  of 
the   lease  of  the  Lehigh   Valley   Railroad 
Company   to  the  Philadelphia  k  Reading 
Railroad  Company.    It  is  then  averred  that, 
*under   the   influence   of   competition[S46 
thereby  restored,  the  price  of  the  same  grade 
of  coal  in  1894  fell  to  $3.60  per  ton  and  In 
1896  to  $3.12   per  ton.  "Whereupon,"  the 
petition  avers,  "in  violation  of  the  provi- 
sions of  §§  1  and  2,  respectively,  of  the  act 
of  Congress  of  July  2,  1890,    ...    the 
defendants  the  Reading  Company  and  the 
defendant  carriers  and  the  defendant  coal 
companies,   owning   or   controlling  90   per 
cent,  more  or  less,  of  all  the  anthracite  de- 
posits, and  producing  75  per  cent,  more  or 
less,  of  the  annual  supply  of  anthracite, 
and  controlling  all  the  means  of  transpor- 
tation between   the  anthracite   mines   and 
tide  water,  save  the  railroads  operated  by 
the   Pennsylvania  Railroad   Company   and 
the  New  York,  OnUrio,  &  Western  Railroad 
Company,  which,  as  aforesaid,  reach  only  a 
limited  number  of  collieries    (not  defend- 
anta   here),    entered    into    an    agreement, 
scheme,  combination,  or  conspiracy,  by  vir^ 
tue  whereof  they  acquired  the  power  to  con- 
trol,   regulate,    restrain,    and    monopolise, 
and  have  controlled,  regulated,  restrained, 
and  monopolized,  not  only  the  production 
of  anthracite  eoal,  but   its  transportation 
from  the  mines  in  PennvfVvixkXi.  \a  xtA^it.^ 
pointa  In  otbeir  aU.\«a,  %;n4  \\a  ^TSs«a  ^ 
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aale  throughout  the  several  states,  with 
the  result  that  competition  in  the  trans- 
portation and  sale  of  anthracite  has  been 
vr holly  suppressed  and  the  price  thereof 
l^reatly  enhanced." 

1.  We  come  first  to  the  evidence  relied 
upon  to  show  such  a  general  combination 
through  an  agreement  between  the  carriers 
to  distribute  the  total  tonnage  of  coal  from 
this  region  to  shipping  points  at  New  York 
harbor  according  to  a  scale  of  percentages 
spoken  of  as  the  "presidents'  percentages." 

There  is  some  evidence  tending  to  show 
that  early  in  1806  there  was  an  effort  made 
at  a  conference  of  the  presidents  of  the  car- 
rier companies  to  distribute  the  coal  ton- 
nage between  the  several  carriers,  based 
84  6] upon  the  *average  percentage  of  coal 
carried  in  prior  years  by  each  carrier.  The 
limited  character  of  the  coal  field,  the  con- 
trol of  so  large  a  proportion  of  the  deposits 
and' of  the  transportation,  was  stich  as  to 
invite  agreements  and  combinations.  A 
pooling  arrangement  would  largely  prevent 
competition  between  the  otherwise  inde- 
pendent groups  of  carriers  and  producers. 
That  any  such  pooling  agreement  was  made 
is  denied  most  earnestly  by  all  of  the  de- 
fendants. That  there  occurred  a  conference 
in  1896  looking  to  such  an  arrangement 
seems  probable  on  the  evidence.  But  the 
weight  of  proof  satisfies  us  that  whatever 
might  have  been  contemplated  or  attempted, 
the  scheme  proved  abortive,  or,  if  attempted, 
was  abandoned  long  before  this  bill  was 
filed.  We  do  not  set  out  the  circumstances 
which  are  pointed  out  as  tending  to  show 
such  an  illegal  agreemnt>  nor  do  we  deem 
it  necessary  to  discuss  the  conflicting  direct 
testimony.  We  have  gone  through  the  rec- 
ord. The  facts  are  discussed  and  largely 
set  out  in  the  opinion  of  the  court  below. 
Though  its  judges  differed  in  respect  to  the 
relief  which  might  be  granted  upon  other 
grounds,  they  agreed  In  holding  that  the 
government  had  failed  to  show  any  con- 
tract or  agreement  for  the  distribution  of 
tonnage.     In  this  we  concur. 

The  Temple  Iron  Company  combination. 

2.  We  come,  then,  to  the  several  acts, 
agreements,  or  transactions  set  out  in  the 
seventh  paragraph  of  the  bill,  two  of  which 
are  said  to  have  been  participated  in  by 
all  of  the  defendants,  and  therefore  to  con- 
stitute evidence  of  the  general  combination 
charged,  and  to  be,  in  and  of  themselves, 
illegal  combinations  between  all  of  the  prin- 
cipal defendants  which  come  under  the 
frame  of  the  bill  as  in  violation  of  the  act 
of  July  2,  1890.  . 

7!be  tranaactiona  referred  to  are  introduced  j 
/mmedimtel^  following  the  gesnenl  ciuu^ ' 


and  are  characterized  in  the  *bill  as[847 
"'steps  in  the  development  of  this  illegal 
combination,  and  in  furtherance  of  its  il- 
legal purposes."  It  is  then  averred,  thai 
'"the  defendants,  or  some  of  them,  became 
parties  to  the  following  additional  acts, 
schemes,  and  contracts,  among  others,  in 
violation  of  the  aforesaid  act  of  July  2, 
1890."  This  is  followed  by  five  distinct 
paragraphs,  each  setting  out  some  distinct 
contract,  combination,  or  agreement  alleged 
to  have  been  the  act  of  all  of  the  defend- 
ants, or  of  two  or  some  number  less  than 
all.  These  alleged  "steps"  and  "additional 
acts,  schemes,  and  contracts,"  in  violation 
of  the  Sherman  law  and  in  furtherance  of 
the  alleged  illegal  general  scheme  or  pur- 
pose,— are:  (a)  the  making  of  the  65  per 
cent  contracts  with  the  independent  opera- 
tors; (b)  the  absorption  by  the  Erie  Rail- 
road of  the  New  York,  Susquehanna,  ft 
Western  Railroad  Company;  (c)  the  ac- 
quisition by  the  Reading  Company  of  the 
majority  of  the  capital  stock  of  the  Cen- 
tral Railroad  of  New  Jersey;  (d)  the  ac- 
quisition of  the  Temple  Iron  Company,  and 
through  it  of  a  large  number  of  collieries, 
for  the  purpose  of  defeating  a  projected  in- 
dependent line  of  railway  into  the  coal  re- 
gion; and  (e)  the  acquisition  by  the  Erie 
Railroad  Company,  while  controlling  the 
Hillside  Coal  &  Iron  Company,  of  all  of  the 
shares  of  the  Delaware  Valley  ft  Kingston 
Railroad  Company,  a  projected  common  car- 
rier, and  all  of  the  shares  of  the  Pennsylva- 
nia Coal  Company. 

As  we  have  already  stated,  two  of  these 
transactions  are  averred  to  be  transactions 
into  which  all  of  the  defendants  entered  in 
pursuance  of  a  common  purpose  and  gen- 
eral design  to  suppress  competition  and  re- 
strain commerce  in  coal  between  the  states. 

The  first  which  we  shall  consider  is  the 
alleged  combination  through  the  Temple 
Iron  Company.  Concerning  this,  the  peti- 
tion, in  substance,  states,  that  in  1898  many 
of  the  independent  coal  operators  in  the  Wyo- 
ming or  northern  field  became  dissatisfied 
with  the  transportation  *and  market [8 4 8 
conditions  under  which  they  were  obliged 
to  conduct  their  collieries.  Many  contracts 
for  the  sale  of  their  coal  to  the  defendant 
coal  companies  had  expired  or  were  about 
to  expire,  and  they  demanded  either  lower 
freight  rates  or  better  prices  from  the  coal 
companies.  A  competing  line  of  railway 
from  the  northern  or  Wyoming  zone  of  the 
anthracite  region  to  a  point  on  the  Dela- 
ware river,  where  connection  would  be  made 
with  two  or  more  lines  extending  to  ship- 
ping points  at  New  York  harbor,  was  pro- 
jected as  a  means  of  relieving  the  situation. 
The  New  York,  Wyoming  ft  Western  Rail- 
road wu  aeoordingly  incorporated.     Large 
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•ubscriptioDB  of  stock  were  taken,  the  line 
in  part  surreyed,  parta  of  the  right-of-way 
procured,  and  a  large  quantity  of  steel  rails 
contracted  for.  As  the  road  was  to  be 
mainly  a  coal-carrying  road,  support  from 
ooal-mining  companies  was  essential.  Its 
chief  backing  came  from  independent  coal 
operators.  The  most  important  and  in- 
fluential of  them  was  the  firm  of  Simpson 
&  Watkins,  who  controlled  and  operated 
eight  collieries  in  the  region,  having  an  an- 
nual output  of  more  than  a  million  tons. 
The  time  for  such  a  competing  means  of 
transportation  was  auspicious.  Much  of 
the  output  of  the  district  not  tied  up  by 
contracts  of  sale  or  transportation  was 
pledged  to  this  project  and  much  more  was 
promised. 

The  petition  alleges  that  the  construction 
of  the  projected  independent  railroad  would 
not  only  have  introduced  competition  into 
the    transportation    of    anthracite    coal   tu 
tide  water,  but  it  would  have  enabled  in- 
dependent operators  reached  by   it  to  sell 
their  coal  at  distributing  points  in  free  com- 
petition with  the  defendant  coal  companies 
''Wherefore**  avers  the  pleading,  "the  de- 
fendants the  Reading  Company,  owning  the 
entire  capital  stock  of  the  Philadelphia  k 
Reading  Railway  Company,  and  the  other 
carrier   companies   defendants   herein,    con- 
trolling collectively  all  means  of  transporta- 
S401tion  between  the  mines  *and  shipping 
points  at  New  York  harbor,  combined  to- 
gether for  the  purpose  of  shutting  out  the 
proposed  railroad,  and  preventing  competi- 
tion with  them  in  the  transportation  of  coal 
from  the  mines  to  other  states,  and  the  sale 
of  coal  in  competition  with  their  own  con- 
trolled coal  in  the  markets  of  other  states." 
The  plan  devised  was  to  detach  from  the  en- 
terprise the  powerful  support  of  Simpson  k 
Watkins  and  the  great  tonnage  which  their 
oo-operation  would  give  to  the  new  road,  by 
acquiring  for  the  combination  the  coal  prop- 
erties and  collieries  controlled  by  that  great 
independent  firm  of  operators.    This  would 
not  only  strangle  the  project,   but  secure 
them  forever  against  new  schemes  induced 
by   the    large    tonnage    produced    by    these 
eight  collieries,  and  secure  not  only  that 
tonnage  for  their  own  lines,  but  keep  the 
coal  forever  out  of  competition  with  that  of 
their  controlled   coal-producing   companies. 
The  scheme  was  worked  out  with  the  re- 
sult  foreseen    and    intended.     The    capital 
stock  of  the  Temple  Iron  Company,  aggre- 
gating only  $240,000,  was  all  secured.  That 
company  was  then  operating  a  small  iron 
furnace    near    Reading.     Its    assets    were 
small,  but  its  charter  was  a  special  legis- 
lative charter  which  gave  it  power  to  en- 
gage in  almost  any  sort  of  business,  and  to 
iserease   its  capital  substantia]]/  at  will. 

f  f  &  ea. 


I  Control  of  that  company  having  been  se- 
cured, it  was  used  as  the  instrument  for 
the  purpose  intended. 

The  plan  by  which  the  defendant  carriers 
were  enabled  to  carry  out  this  scheme  and 
apportion  among  themselves  proportionate 
interests  in  the  property  acquired  and  th» 
burden  to  be  assumed  was  not  simple,  but 
elaborate.    The  financial  arrangements  seem 
to  have  been  made  through  Mr.  Baer,  who 
^vas  the  president  of  and  a  large  stockholder 
in   the   Temple   Company,   and    Mr.   R.   J. 
Bacon,  of  the  firm  of  J.  P.  Morgan  k,  Com- 
pany.    Shortly  stated,   it  was   this:      The 
Temple  Company  increased  its  *capital[350 
stock   to   $2,500,000    and    issued   mortgage 
bonds  aggregating  $3,500,000.     Simpson  &. 
Watkins  agreed  to  sell  to  the  Temple  Com- 
pany  their   properties   for   something  near 
$5,000,000.    They  accordingly  transferred  to 
the  Temple  Company  the  capital  shares  in 
the  several  coal  companies,  holding  the  title 
to  their  eight  collieries,  and  received  in  ex- 
change $2,200,000  in  the  shares  of  the  Tem- 
ple Company,  and  $3,500,000  of  its  mort- 
gage  bonds.     By   contemporaneous   instru- 
ments Simpson  k  Watkins  transferred  to 
the  defendant  the  Guaranty  Trust  Company 
of  New  York,  as  trustee,  this  capital  stock 
and  $2,100,000  of  the  bonds  of  the  Temple 
Company,  and  received  from  the  Guaranty 
Company,  $3,238,396.66  in  money  and  $1,- 
000,000  in  certificates  of  beneficial  interest 
in  the  stock  of  the  Temple  Company.    Tlie 
Guaranty  Company  seems  to  have  been  but 
a  medium  and  was  accordingly  protected  by 
a  contemporaneous  contract  with  the  Read- 
ing Company  and  the  other  carrier  defend- 
ants  by   which   they   severally   contracted 
with  the   Guaranty  Company  to   purchase 
the  Temple  Company's  capital  stock  in  a 
certain  agreed  proportion  or  percentage  of 
the  total  capital  stock,  and  to  guarantee 
the  bonded  debt  of  the  Temple  Company  in 
the  same  proportion.     A  large  proportion 
of  the  bonds  and  of  the  beneficial  certificates 
of  interest  in  stock  of  the  Temple  Company 
was  later  guaranteed,  or  underwritten,  as 
the  stock  phrase  goes,  by  a  syndicate  in- 
cluding J.  P.  Morgan,  William  Rockefeller, 
the  Guaranty  Company,  and  others. 

Thus  it  came  about  that  when  this  bill 
was  filed  the  stock  of  the  Temple  Company, 
which,  as  seen,  is  a  mere  holding  company 
for  the  several  defendant  carrier  companies, 
was  owned  by  the  defendants,  and  the  ob- 
ligations of  that  company  were  guaranteed 
by  them  in  proportions  based  on  the  per- 
centage of  the  total  anthracite  tonnage  car- 
ried annually  by  each  of  the  defendant  car- 
riers, namely:  The  Reading  Company  and 
the  Reading  Railway  *Company,  being[351 
treated  as  one  and  the  same  in  t\v\A  t&%.\^t^ 
20.06  per  cent;  the  lA\i\|^\i  N^\\«^  ^iixV^^A 
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Oi>nipMi7,  es.88  i<ei  mat;  the  Centnl  B«il-  idle  to  «ii>>iii  tha  doing  of  an  Mt  «lrMk47 

road  of  Naw  Janej,   17.12  per  cent;   the  aceompllnliML    But  that  ia  a  nAnov  tImv 

Salawara,  Laekawanna,  ft  Weatam  Hallroad  of  Ihe  raliet  whieh  may  ha  granted  nndw 

Oompanr,   19JiE   per  cent;   the  Erie  Ball-  the  atatnta  and  the  frame  ol  thia  blU. 

load   Companj,   6.84    per   eent;    the   New  The  combination  I7  meana  of  the  Ta»> 

York,    Soaquehanna,   i   Weatern    Ballniad  pie  Compaaj  atill  exiata.    It  haa  been  and 

Company,  4.8B  per  cent.    At  the  tlnia  thU  still  la  an  efllelant  agency  tor  the  eoUeetiva 

proof  waa  taken  the  average  annual  output  aetivitlea  of  tba  defendant  earriera  for  tfaa 

of  the  eollieriea  thus   acquired  waa  about  purpoee  of  prenntlng  competition   In  tha 

1,000,000  tone,  and  in  the  lait  year  the  out-  tranaport»tlon   and   aale   of   eoal   In  oUw 

put  had  riaen  to  1,950,000  tons.    Thia  eom-  Btataa. 

bination  of  the  defGndanta  through  the  Tem-  That  under  the  law  of  PennaylTanla  eaA 

pie  Iron  Compao;  waa  effective  in  bringing  of  the  defendant  carrier  eompanlea  haa  tka 

about  the  deeired  reault.     The  New  York,  power  t«  acquire  and  hold  tha  atoek  of  eoal* 

Wyoming,    i,    Weitern    Bailroad    Company  producing   eompaniea   may    ba   troa.     nal 

waa  lucceBefully  atrangled,  and  the  monop-  the  Temple  Company  may,  under  tba  ma 

oly    of   transportation    eollectjrely    held  by  law,   have  tba   power  to  aequlm  and  bold 

the   six   defendant   carrier   eompaniea  waa  the  capital  atoek  of  the  Simpaon  k  Wfti- 

maintained.  kirn'  eollieriea  may  alao  be  conceded.    Bit 

The  projected  competing  railroad  waa  on-  if  the  defendant  earriera  did,  aa  wa  ha^ 

doubtedly  a  good  faith  propoeition,  and  held  found  to  be  the  (act,  combine  to  reatrala 

out  promise  to  independent  coal  operators  the  freedom  of  interatata  eommeraa  altbar 

not  only  of  the  prospect  of  competition  in  in  the  transportation  or  In  tha  aale  td  aa* 

transportation    from     the     mines     to    tide  thraelta  coal  in  the  marketa  of  other  atatai^ 

water,   but   the   poaiibility  of  selling  their  and  adopted  aa  a  means  for  that  pnrpoM 

coal  either  to  the  controlled  coal  companies  the  Temple  Company,  and,  through  It,  tta 

defendant  at  better  prices,  or  to  the  eon-  control  of  the  great  Simpaon  ft  Watklaa*  aofr 

suming  public  at  tide  water  In  oompetitjon  Ijeriea,  the  parta  of  the  general  aehem^  borw> 

with  that  of  the  controlled  eoal  companies,  ever     lawful,     considered     alone,     liiimiM 

But  if  we  aaeume  that  its  construction  was  parte  of  an    illegal   combination  *ltB-[SftS 

doubtful,  the  reeuU  must  be  the  same  m  der   the   Federal   statute   whieh   It   la  tk» 

character iting   the   purpose  and   design   of  duty     of     the    court    ta    dlaaoWe^     iri^ 

the    concerted    action    of    the    defendants,  gpective    of    how    the    legal   title    to    tht 

They  were  so  far  convinced  of  the  threat-  aharea  is  held.     Northern  Seenritlea  Ou^ 

ening  character  of  the  enterprise  that  they  197  U.   8.   244,   2B1,  49   L.   ed.   739,  TBI, 

were  moved  at  great  cost  to  thwart  it  and  26  Sup.  Ct.  B^.  403.    So  long  as  tha  da- 

at   the  aame   time  remove  the  temptation  fendants  are  able  to  exercise  tba  powar  thna 

for  like  competition  by  securing  to  them-  illegally  acquired,  it  may  ba  moat  efflelaBtly 

selves  forever  the  product  of  the  collieries  cierted  for  the  continued  and  further  Ml^ 

named.  preasion   of   competition.      Throngh    It,  tha 

That  the  collieries  to  be  reached  by  the  dsfendanta,  In  combination,  may  abaorfa  tlM 

new  road  were  not  all  reached  by  each  of  remaining  output  of  independent  prodnoera. 

tlie  defrndnnts  is  true.     The  greet  bulk  of  The  evil  is  in  the  combination.    Withoot  It 

tonnage  from  them  seems  to  have  been  car-  the    several    groupa    of    conl-earrying    ftnd 

rled  by  the  Erie,  the  Lehigh,  and  the  Lacka-  coal -producing   eompaniea    have    the    poww 

wanna.  But  the  preaervation  of  the  monopoly  a„d   motive   to   compete.     That  each   ma; 

SftSlof  transporUtion  'from  the  mines  to  fn,  it,eif  advance  the  prlee  of  coal  or  cut 

tide  water  held  by  the  six  lines  which  were  do„„  j^e  production  la  troa.     But  In  tU 

aerving  the  region  was  plainly  a  common  „  ^^ich  each  other  group  would  hara 

interest --a    collective    monopoly    by    which  ^^    ^^^    ^^^,j    j^    j^^^^   ^   corrective, 

the  proBte  in  coal  could  be  secured  and  the  ^^    ^^^^^^^    ,^^,,,^    ^^^    concerted    action 

rTn'e^  rtlrat.''^i'«U^nt"of  Z  'f  *«  )"  -ready  brought  about  the  atran- 

intereat  of  each  in  the  deeired  result  seems  «""«  "'  »  Projected  competing  ^ilroad  and 

to    have   been    estimated    by   themw-lvea   a.  '*"  """Pl'to  "'"t"'  o'  t^e  sale  of  an  Ib- 

fairly  measured   by   the   percentage   of  the  """•«    t-nnNE*    o'   independent   coal   whieh 

total  tonnage   theretofore   carried  annually  had  prior  thereto  not  only  bean  a  menaM 

by  each.     Tliua   it  waa  that  they   became  »<>  their  collective  control  of  the  meana  of 

owner*  of  the  shares  in  the  Temple  Com-  transportation  to  New  York  harbor  polnta. 

pnny,  and  guarantors  of  lU  obligations  In  but   a    large   competing  factor   In   wlea   at 

the  aame  proportions.  theae  points.    The  Temple  Company,  thar^ 

It  haa  been  suggested  that  alnce  the  New  tore,  affords  a  powerful  agency  by  meana  of 

rrn^;    W^omiBg,  ft   Weatem  Bailroad  baa  which  the  unlawful  purpose  whieh  IndtMa4 

fieeit  egiBctirelj  atrMBgled  tb»t  Jt   will   be  ita   acquisition   may   ba   continued   beyan< 

•**'  «t«  u.  a. 
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tiM  mtra  operation  of  the  Simpton  &  Wat- 
Uiii'  oolUeriea. 

lit  board  of  direcion  ineludei  the  presi- 
denti  of  the  defendant  carriers,  who  also 
are  the  presidents  of  the  defendant  coal 
compaoici,  and  these  defendant  companies 
absdutely  dominate  its  affairs.  The  Tem- 
ple Compaaj  also  owns  and  dominates  the 
great  collides  obtained  from  Simpson  & 
WatkiBa.  Its  board  of  directors,  composed, 
aa  U  la,  of  men  representing  the  defendants, 
siippliea  time,  place,  and  occasion  for  the 
ezpreesion  of  plans  or  combinations  requir- 
ing or  inviting  concert  of  action.  Though 
aa  a  board  it  may  not  dictate  the  activities 
Sft4]of  *tbe  owning  corporations,  still,  in 
Tiew  of  the  relation  of  the  Temple  Company 
to  the  defendant  carriers  and  their  respect- 
ire  eoal  mining  companies,  and  of  the  consti- 
tntkm  of  its  directors,  the  attitude  of  its 
board,  as  indicated  by  tiie  proceedings  spread 
upon  the  corporate  minutes,  is  of  significance 
upon  the  question  of  the  existence  of  any 
eoDcerted  purpose  to  unite  the  activities  of 
ita  corporate  owners  to  suppress  competi- 
tion. There  are  to  be  found  on  the  minutes 
of  the  Temple  Company  a  number  of  entries 
which  point  strongly  to  combinations  be- 
tween the  defendants.  Thus,  on  June  27, 
1899,  a  committee  was  appointed  to  con- 
aider  the  establishment  of  a  statistical 
bureau,  *to  keep  a  record  of  all  matters  of 
interest  to  the  anthracite  companies." 
What  resulted  does  not  appear  from  any 
farther  minutes.  On  July  2,  1901,  a  reso- 
lution in  these  words  was  adopted: 

''ResoWed,  That  Mr.  Cumming,  Mr.  Sayre, 
Mr.  Henderson,  Mr.  Caldwell,  and  Mr.  War- 
ren be  appointed  a  committee  to  consider 
the  adrisability  and  expediency  of  making 
a  40  per  cent  rate  to  outside  shippers,  or 
a  flat  rate,  and,  if  so,  what  rate." 

By  "outside  shippers"  the  witness  says 
waa  meant  "independent  operators,"  who 
shipped  their  own  coaL  The  witness  by  whom 
this  action  was  proved  says  that  he  never 
saw  the  report  and  does  not  know  that  any 
was  made  by  the  committee.  It  is  true  thai 
Mr.  Baer,  the  president  of  the  Temple  Com- 
pany, denied  that  the  Temple  Company  had 
or  undertook  to  exercise  any  power  in  re- 
spect of  carrier  rates,  or  in  fixing  prices  of 
eoal.  He  says  that  the  minute  entries  re- 
ferred to  above  are  matters  "interjected  by 
somebody,"  under  a  misconception  of  the 
powers  and  duties  of  the  directors  of  that 
company,  and  came  to  nothing.  That  he 
aliortly  took  the  presidency  himself,  and  that 
the  Temple  Company  "has  been  run  as  the 
iMst  hannless  mining  company  in  the  state 
of  PennsylTania,"  and  has  had  nothing  to 
S5ft]do  with  the  'price  of  coal  or  with  rates 
for  transportation.  But  this  disclaimer  of  i 
ptmtM  does  not  detnet  from  the  BlgniSctLuee  ' 


of  the  minutes  of  the  board  referred  to  as 
evidence  l>earing  upon  the  question  of  tho 
relation  of  the  several  defendants  to  eaeh 
other. 

We  are  in  entire  accord  with  the  view  of 
the  court  below  in  holding  that  the  trans* 
action  inyolved  a  concerted  scheme  and 
combination  for  the  purpoee  of  restraining 
commerce  among  the  states,  in  plain  viola- 
tion of  the  act  of  Congress  of  July  2,  1890. 

3.  We  come  now  to  the  65  per  cent  con- 
tracts. 

The  charge  of  the  petition  in  respect  of 
these  contracts  is  sul>8tantially  this: 

a.  That  the  defendant  carriers  possessed 
a  substantial  monopoly  of  all  of  the  means 
of  transportation  between  the  coal  region 
and  tide  water. 

b.  That  they  directly  or  indirectly, 
through  their  controlled  coal  companies, 
produced  about  75  per  cent  of  the  annual 
Hupply  of  anthracite  coal. 

c.  That  20  per  cent  or  more  of  the  annual 
supply  was  produced  by  independent  opera- 
tors, whose  collieries  were  located  contigu- 
ous to  the  carrier  lines  of  the  defendant 
companies. 

d.  This  being  the  situation,  it  is  charged, 
that  for  the  purpose  of  preventing  the  out- 
put of  these  independent  producers  "from 
being  sold  throughout  the  several  states  in 
competition  with  the  output  from  their 
own  mines,  or  of  the  mines  of  their  sub- 
sidiary coal  companies,  the  said  defendant 
carriers,  having  almost  a  complete  mo- 
nopoly of  the  means  of  transportation  be- 
tween the  anthracite  mines  and  tide  water, 
entered  into  and  now  maintain  an  agree- 
ment, combination,  or  conspiracy  to  use 
their  power  as  said  carriers  to  obtain  con- 
trol of  the  sale  and  disposition  of  the  afore- 
said output  of  the  independent  mines  in  the 
markets  of  the  several  states,  particularly 
*of  the  great  distributing  market  at[S6a 
New  York  harbor,  in  violation  of  the  afore- 
said act  of  July  2,  1890." 

It  is  further  averred: 

e.  That  prior  to  1900  the  defendants  "sev- 
erally made"  a  large  number  of  short-term 
contracts  for  the  purchase  of  the  coal  of 
independent  operators  "along  their  respec- 
tive lines,"  prices  ranging  from  55  to  60 
per  cent  of  the  average  price  at  tide  water. 

That  upon  the  termination  of  these  con- 
tracts the  defendants,  "in  pursuance  of  a 
previous  agreement  between  themselves, 
severally  oflered  to  make,  and  did  make 
and  conclude  with  nearly  all  of  the  in- 
dependent operators  along  their  lines,  new 
contracts  containing  substantially  uniform 
provisions  agreed  upon  beforehand  by  the 
defendant  carriers  in  concert,  some  of  the 
operators  contracting  'wVtXi  ota  o\  >^a  ^«r 
fendants  and  some  w\l\k  asio\.\i«ir  ^^^  ^\s\€tL 
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such  operators  "severally  agreed"  to  de- 
liver on  cars  at  breakers  *'to  one  or  the 
other  of  the  defendant  carriers,  or  its  sub- 
sidiary coal  company,  all  the  anthracite 
coal  thereafter  mined  from  any  of  their 
mines  now  opened  and  operated,  or  which 
they  might  thereafter  open  and  operate, 
deliveries  to  be  made  from  time  to  time  as 
called  for/'  etc.  In  consideration,  the  sell- 
ers were  to  receive  for  prepared  sizes  65 
per  cent  of  the  general  average  price  pre- 
vailing at  tide-water  points  at  or  near  New 
York,  as  computed  from  month  to  month, 
this  average  price  to  be  settled  by  an  expert 
agreed  upon  by  the  parties. 

It  is  further  averred  that  this  price  was 
such  as  to  enable  the  independent  operator 
entering  into  one  of  these  contracts  to  real- 
ize upon  his  coal  from  15  to  50  cents  more 
than  he  could  when  shipping  on  his  own 
account  after  paying  the  established  rates 
of  transportation,  waste  and  cost  of  selling, 
in  competition  with  the  coal  of  the  defend- 
ants. That  the  difference  was  the  price 
paid  for  the  privilege  of  controlling  the 
S57]sale  of  the  independent  *output,  "so  as 
to  prevent  it  from  selling  in  competition 
with  the  output  of  their  own  mines." 

It  is  then  further  alleged  that  the  result 
of  this  plan,  "as  was  intended,  was  to  draw, 
if  not  to  force,  the  great  body  of  independ- 
ent operators  into  making  the  aforesaid 
contracts,  thereby  enabling  the  defendants 
to  control  absolutely,  and  until  the  mines 
are  exhausted,  the  output  of  most  of  the 
independent  anthracite  mines,  and  to  pre- 
vent it,  as  aforesaid,  from  being  sold  in 
competition  with  the  output  of  their  own 
mines  in  the  markets  of  the  several  states, 
particularly  in  the  great  tide-water  mar- 
kets." 

It  is  obvious  that  the  averments  do  not 
touch  upon  the  legality  of  the  contracts  con- 
sidered severally,  and  ask  no  relief  upon 
the  theory  that  each  was  a  contract  in  re- 
straint of  trade.  The  theory  and  charge 
of  the  bill  is  that,  by  concerted  action  be- 
tween the  defendants,  the  independent 
operators  were  to  be  induced  to  enter  sin- 
gly into  uniform  agreements  for  the  sale  of 
the  entire  output  of  their  several  mines 
and  any  other  they  might  thereafter  ac- 
quire, excluding  a  negligible  amount  of  un- 
marketable coal  and  coal  for  local  consump- 
tion. And  the  further  theory  of  the  plead- 
ing is  that  by  such  concerted  action  and 
through  the  higher  price  offered,  the  de- 
fendants would  obtain  such  control  of  in- 
dependent coal  as  to  prevent  competition 
in  the  markets  of  other  states. 

It  is  not  essential  that  these  contracts, 

considered   singly,    be    unlawful    as    in   re- 

Btr*Int  of  trade,     8o  considered,  they  may 

A^  whoIJj  iBnoeeat     Even  Acta  absolutely 


lawful  may  be  steps  in  a  criminal  plot. 
Aikens  v.  Wisconsin,  195  U.  S.  194,  206,  49 
L.  ed.  154,  IGO,  25  Sup.  Ct.  Rep.  3.  But  a 
series  of  such  contracts,  if  the  result  of  a 
concerted  plan  or  plot  between  the  defend- 
ants to  thereby  secure  control  of  the  sale 
of  the  independent  coal  in  the  markets  of 
other  states,  and  thereby  suppress  competi- 
tion in  prices  between  their  own  output  and 
that  of  the  independent  operators,  would 
come  plainly  within  the  terms  of  the  stat- 
ute, and,  as  parts  of  the  scheme  or  plot, 
*  would  be  unlawful.  Thus,  in  Swift  &[858 
Co.  V.  United  States,  196  U.  S.  375,  396,  49 
L.  ed.  518,  524,  25  Sup.  Ct.  Rep.  270,  where 
a  plan  or  scheme  consisting  in  many  parts 
or  elements  was  averred  to  constitute  a 
combination  forbidden  by  the  act  of  July 
2,  1890,  it  was  said: 

"The  scheme  as  a  whole  seems  to  us  to 
be  within  reach  of  the  law.  The  constituent 
elements,  as  we  have  stated  them,  are 
enough  to  give  to  the  scheme  a  body,  and, 
for  all  that  we  can  say,  to  accomplish  it. 
Moreover,  whatever  we  may  think  of  them 
separately  when  we  take  them  up  as  dis- 
tinct charges,  they  are  alleged  sufficiently 
as  elements  of  the  scheme.  It  is  suggested 
that  the  several  acts  charged  are  lawful 
and  that  intent  can  make  no  difference. 
But  they  are  bound  together  as  the  parts 
of  a  single  plan.  The  plan  may  make  the 
parts  unlawful." 

That  the  plan  was  calculated  to  accom- 
plish the  design  averred,  in  the  present 
case,  seems  plain  enough.  The  anthracite 
6eld  was  very  limited.  The  means  for 
transportation  from  the  mines  to  seaboard 
shipping  points  were  in  the  hands  of  the 
defendant  carriers.  They,  together  with 
their  subsidiary  companies,  controlled  about 
90  per  cent  of  the  coai  deposit  and  about 
75  per  cent  of  the  annual  output.  If  the 
remaining  output,  that  of  the  independent 
operators  along  their  several  lines,  could 
be  controlled  as  to  production  and  sale  at 
tide-water  points,  there  would  inevitably 
result  such  a  dominating  control  of  a  neces- 
sity of  life  as  to  bring  the  scheme  or  com- 
bination within  the  condemnation  of  the 
statute. 

That  these  65  per  cent  contracts  were  the 
result  of  an  agreement  through  protracted 
conferences  between  the  independent  opera- 
tors, acting  through  an  authorized  com- 
mittee, and  officials  of  the  carrier  defend- 
ants, who  were  likewise  officials  of  the  coal 
companies  subsidiary  to  the  railroad  com- 
panies, is  plainly  established.  That  they  were 
designed  by  the  defendants  *a8  a  mean8[350 
of  controlling  the  sale  of  the  independent 
output  in  the  market  at  tide-water  points, 
thereby  preventing  competition  with  their 
own  coal,  and  as  a  plan  for  removing  the 
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great  tonnage  controlled  by  the  independ- 
ente  from  being  used  as  an  inducement  for 
the  entry  of  competing  carriers  into  the 
district,  is  a  plain  deduction. 

Some  of  the  facts  which  lead  to  this  con- 
clusion will  be  referred  to  as  briefly  as  the 
great  importance  of  the  case  will  permit: 

That  for  a  long  time  many  of  the  inde- 
pendent operators  bad  been  selling  their 
output  to  their  great  rivals,  the  defendant 
carriers  and  their  several  coal  companies, 
is  true.  By  means  of  such  sales  and  de- 
liveries at  their  own  breakers,  the  sellers 
avoided  freight,  waste,  and  expense  of  sales 
through  agents,  etc.  The  price  they  would 
thereby  realize  was  fixed,  and  they  were 
not  dependent  upon  a  fluctuating  market. 
So  long,  therefore,  as  they  could  sell  to 
their  rivals  at  their  breakers  to  better  ad- 
vantage than  they  could  ship  and  sell  on 
their  own  account,  the  method  appealed  to 
them.  But,  obviously,  buyer  and  seller  were 
not  upon  an  equal  plane.  The  former  had 
control  of  freight  rates  and  car  service. 
The  seller  must  pay  the  rate  exacted  and 
accept  the  car  service  supplied  him  by  the 
buyer,  or  appeal  to  the  remedies  afforded 
bj  the  law.  If  the  rate  of  freight  to  tide 
water  was  onerous,  and  was  imposed  upon 
the  coal  produced  by  the  defendants  and 
their  allied  coal  producers  without  discrimi- 
nation against  the  coal  of  the  independent 
ahipper,  it  would  nevertheless  bear  upon  the 
latter  oppressively,  since  the  rate  paid 
would  flnd  its  way  into  the  pocket  of  the 
defendants.  Therefore  it  was  that  the  high- 
er the  freight  rate,  the  greater  the  induce- 
ment to  sell  to  the  carrier  companies.  That 
the  conditions  were  not  accepted  by  the 
independent  producers  as  satisfactory  is 
evident.  The  majority  at  all  times  stood 
out,  and  those  making  such  agreements  as 
well  as  those  refusing  to  do  so  maintained 
S601  *an  agitation  for  better  freight  rates 
and  better  prices  for  those  who  preferred  to 
•ell  at  their  breakers.  For  many  years  be- 
fore this  proceeding  they  maintained  an 
organization  called  "The  Anthracite  Ooal 
Operators'  Association,"  and  through  that 
body  endeavored  to  improve  their  situation. 

The  series  of  contracts  here  involved  were 
all  made  since  1900,  and  are  therefore  sub- 
•equent  to  the  combination  through  the 
Temple  Iron  Company,  already  considered. 
The  charge  is  that  since  that  combination 
the  defendants  further  combined  through 
these  contracts.  Prior  to  1900,  we  flnd  no 
aridence  of  any  combination  or  agreement 
for  the  procurement  of  contracts  of  sale 
with  independent  operators.  Upon  the  con- 
trary, there  is  much  to  indicate  that  there 
more  or  less  competition  for  coal  ac- 
lible  to  more  than  one  of  the  buying  de- 
fendants. The  effect  of  competition  iB 
ST  If.  ed. 


shown  by  the  gradual  rise  in  the  price  the 
great  companies  were  willing  to  pay.  In 
the  earliest  stages  of  the  business  the  buy- 
ing price  seems  to  have  been  fixed  with 
some  relation  to  the  varying  wage  scale  of 
miners.  This  gave  way  to  an  agreed  per- 
centage of  the  current  price  at  tide  water. 
Thus  the  earlier  contracts  allowed  the  sell- 
ing operator  only  40  per  cent  of  the  tide- 
water price  for  prepared  sizes.  Through 
competition  between  the  existing  companies, 
and  through  that  which  resulted  from  the 
entry  of  new  carrier  lines  with  their  sub- 
sidiary coal  companies,  the  price  was 
forced  gradually  up  from  40  to  60  per  cent 
of  the  tide-water  price,  and  at  this  latter 
figure  the  price  stood  when  the  combina- 
tion here  averred  came  into  existence. 

We  have  mentioned  the  influence  of  the 
coming  into  the  region  of  new  coal-carrying 
railroads  upon  the  per  cent  of  the  tide- 
water price  which  the  independent  operators 
were  able  to  obtain  from  the  buying  coal 
companies.  This  influence,  as  we  shall  see, 
was  a  large  factor  in  bringing  about  the 
contracts  now  in  question.  The  carriers 
*here  defendant  did  not  all  obtain  their [S 61 
footing  in  this  anthracite  fleld  at  the  same 
time.  Thus,  when  the  New  York,  Susque- 
hanna, h.  Western  was  projected,  it,  through 
its  coal  company,  offered  to  buy  ooal  on  50 
per  cent  contracts.  The  price  before  that 
had  been  40  to  45  per  cent.  The  result  was 
that  the  other  companies  came  gradually 
up  to  the  same  price.  This  was  late  in  the 
eighties,  the  exact  date  not  being  at  hand. 
Again,  it  is  said  in  the  brief  for  the  de- 
fendants, that: 

"In  the  early  90's,  the  New  York,  On- 
tario, k  Western  Railroad  built  a  branch 
into  the  Wyoming  region  and  sought  ton- 
nage. Mr.  Sturgis  was  commissioned  be- 
forehand by  the  coal  company  of  that  rail- 
road to  offer  60  per  cent  contracts  on  the 
understanding  that,  if  he  could  secure  a 
half  million  tons  annually,  the  branch 
would  be  built.  The  branch  railroad  was 
built,  and  by  its  help  large  new  acreages  of 
coal  lands  were  developed,  tributary  to  the 
Ontario  h.  Western  Railroad." 

As  a  consequence,  says  the  same  brief, 
'the  other  coal  companies  began  to  raise 
their  rates  to  60  per  cent,"  and  by  1892 
that  had  become  the  settled  price. 

The  influence  of  competition,  actual  or 
threatened,  was  also  illustrated  in  1898, 
when  the  New  York,  Wyoming,  &  Western 
was  projected.  A  large  number  of  coal  con- 
tracts had  expired  or  were  about  to  expire, 
thus  creating  a  great  tonnage  open  to  com- 
petition. Many  of  the  operators  in  the 
Wyoming  region  of  the  coal  fleld  united 
their  influence  to  ptocMi^  t\ie  "VswWtoiv*  ^'^  *^ 
competing  line  between  tYie  mVn«a  %.ti^  "^^i" 
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York  harbor  points.  To  ibis  end  a  large 
tonnage  was  pledged  to  its  coal-selling  com- 
pany, wbicb  offered  to  pay  65  per  cent  of 
tbe  tide-water  price  to  sucb  operators.  How 
and  why  tbat  project  failed  we  bave  already 
abown  in  the  section  of  this  opinion  devoted 
to  tbe  Temple  Iron  Company  combination. 

When  tbat  effort  failed  there  arose  a 
S  61]  movement  lor  a  *new  road  from  tbe 
mines  to  tide  water  through  tbe  Pennsylvania 
Coal  Company.  That  was  one  of  the  great- 
est of  tbe  independent  companies,  producing 
in  1899  about  2,000,000  tons.  It  controlled 
a  eoal-gatbering  railroad  called  tbe  Erie  & 
Wyoming  Valley  Railroad,  and  proposed  its 
extension  to  Lackawaxen,  and  to  cause  tbe 
construction  from  that  point  of  a  railroad 
line  to  the  Hudson  river.  To  this  end  it 
caused  to  be  organized  tbe  Delaware  Valley 
k  Kingston  Railroad.  Of  this  project,  Mr. 
Thomas,  the  president  of  tbe  Erie  Rail- 
road Company,  said:  ''They  were  threaten- 
ing and  had  started  to  build  a  competing 
road  to  tbe  Hudson  river."  Tbe  independ- 
ent operators,  in  an  association  maintained 
by  them  for  their  mutual  protection,  hailed 
this  scheme  with  joy.  At  a  meeting  of  the 
association  on  November  22,  1899,  tbe  fol- 
lowing minute  was  made: 

"Mr.  £.  L.  Fuller,  chairman  of  tbe  execu- 
tive committee,  on  being  called  upon,  told 
of  the  efforts  which  have  been  made  to  in- 
duce tbe  various  anthracite  railroads  to 
offer  more  satisfactory  terms  for  the  pur- 
chase of  tbe  operators'  coal,  and  of  the  ab- 
solute failure  of  these  efforts  to  bring  about 
any  definite  result.  He  then  reported  tbe 
organization  of  the  Delaware  Valley  & 
Kingston  Railroad,  backed  by  tbe  Penn- 
sylvania Coal  Company,  and  the  proffer  of 
this  latter  company  to  purchase  coal  from 
operators  in  the  Wyoming  and  Lehigh  re- 
gion, paying  65  per  cent  of  the  tide-water 
price  for  chestnut  and  larger;  50  per  cent 
for  pea  coal,  and  a  fiat  85  per  cent  freight 
rate  on  buck-wheat  and  smaller  sizes.  These 
contracts  were  to  be  for  all  of  the  coal 
in  tbe  ground,  thus  settling  permanently 
the  price  which  the  operator  would  receive. 

"After  extended  discussion  as  to  the  de- 
tails of  these  contracts,  and  a  comparison 
with  the  results  obtained  under  the  old  con- 
tracts, tbe  following  resolution  was  offered 
and  passed  unanimously: 

"'Whereas  tbe  Erie  &  Wyoming  Valley 
S6S] Railroad  Company  *bas  arranged  to 
build  a  branch  line  from  Hawley,  Pennsyl- 
vania, to  a  point  on  the  boundary  line  be- 
tween N«w  York  and  Pennsylvania  at  Lacka- 
waxen, forming  a  connection  with  a  rail- 
road proposed  to  be  constructed  by  the 
Delaware  Valley  k  Kingston  Railroad  Com- 
jfmjr^  to  tide  wMter,  at  Kingston,  on  the 
-ffi/dfon  river; 


"'And  whereas  tbe  construction  of  tbe 
said  railroads  is  approved  and  promoted  by 
the  Pennsylvania  Coal  Company,  which  hs« 
large  interests  in  tbe  anthracite  coal  ra- 
gion; 

"  'And  whereas  the  independent  operator! 
and  tbe  general  public  are  now  largely  at 
tbe  mercy  of  the  existing  railroad  com- 
panies, wbicb  charge  unreasonable  rataa 
for  their  services,  owing  in  part  to  tbe 
large  amounts  for  which  the  said  oompaniaa 
have  been  capitalized; 

"'And  whereas  it  would  be  highly  ad- 
vantageous to  all  the  independent  ownera  of 
coal  properties  throughout  tha  entire  aa- 
thracite  region  of  Pennsylvania  to  bave  tbo 
railroad  connection,  now  proposed,  eoni- 
pleted  as  speedily  as  possible; 

"  'And  whereas  it  is  equally  desirable,  la 
the  interests  of  the  people  of  tho  atata  of 
New  York  and  tbe  public  in  general,  tbat 
such  railroad  connection  abidl  be  mada 
(since  it  will  necessarily  result  in  a  ma^ 
terial  reduction  of  tbe  price  paid  for  aa- 
thracite  coal  by  consumers),  now,  tbera- 
fore  it  is 

"  'Resolved,  I.  That  this  aasoeiation  bora- 
by  expresses  its  hearty  and  unqualified  ap- 
proval of  the  proposed  plan  for  tbe  coa- 
struction  of  the  said  railroads,  and  hereby 
pledges  its  constant  support  and  actiTO 
assistance  in  promoting  tbe  speedy  coa- 
struction  and  completion  of  tbe  aaid  rail- 
roads. 

"'II.  That  a  committee  of  three  be  ap- 
pointed by  the  preaident,  of  whieb  tbo 
president  shall  be  a  member,  to  take  aueh 
steps  as  may  be  deemed  adviaable  toward 
furthering  the  said  plans  and  co-operating 
with  tbe  said  companies  *for  the  com-[Si4 
pletion  of  the  said  railroads,  and  tbat  a  re- 
port of  their  proceedings  be  submitted  to  the 
next  meeting  of  this  association.' 

"In  the  discussion  which  foUowedi  it  was 
the  opinion  of  those  present  that,  in  view 
of  the  hearty  assistance  which  bad  been  ao> 
corded  the  operators  by  tbe  Pennsylvania 
Coal  Company,  it  was  the  duty  of  tbe  mem- 
bers to  give  to  this  company  all  of  the  toa- 
nage  which  they  could  deliver,  and  not  to 
permit  any  more  advantageous  offers  which 
the  older  companies  might  make,  to  divert 
freight  from  a  road  which  was  constructed 
to  give  the  operators  a  fair  share  in  the 
selling  price.  A  vote  of  thanks  was  accord- 
ed Mr.  Fuller  for  bis  labor  and  great  suo- 
cess  in  accomplishing  a  work  which  was  for 
the  advantage  of  every  individual  operator 
in  the  anthracite  regions." 

It  is  enough  to  say  of  this  project  tbat 
it  was  abandoned  when,  in  1901,  the  Erie 
Railroad  acquired,  without  any  concert  of 
action  between  it  and  tbe  other  carrier  de- 
fendants, the  capital  stock  of  the  Pennsyl* 
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Tuiia  Cokl  Companj,  which  curied  with  it  nwnt  wm  ntul^  there  wa*  lome  hMitatlon 

tfa*  Mpit&l  itook  <rf  the  Erie  &  Wyoming  among    the    independent    operators    about 

Valley  Railroad  and  the  Delaware  k  King-  poating  notice  of  the  advance  in  wagee,  and 

•ton  Bailroad.  through    committees    the;    urged    upon   the 

The  peraisUot  effort  ot  the  independents  defeadante  that  auch  adtance  in  wage*  juatt- 
to  bring  Into  the  field  competing  carrier  and  fied  a  reduction  in  freight  ratei  and  a  priea 
ooal-producing  companies  was  a  menace  to  of  not  Icm  'than  09  per  cent  for  GoaI[tll 
the  monopol)'  of  tronepottstion  from  that  sold  to  the  defendant  companies.  The  corn- 
field to  tide  water  which  the  defendants  col-  mittees  reported  back  that  thej  could  not 
lectivel;  posmssed.  The  independent  out-  obtain  "any  definite  promise,"  but  there  has 
put  was  one  fourth  of  the  annual  supply,  been  "an  intimation"  that  something  would 
It  was  mainl;  «o1d  at  tide  water,  where  be  done  to  improve  the  present  condition!, 
it  came  into  active  competition  with  the  It  was  thereupon  resolved  tbat  tb«  advance 
larger  production  of  the  defendants;  but,  scale  should  be  posted,  and  that  a  som- 
as we  have  already  seen,  this  enormous  ton'  mittee  should  be  appointed  "to  confer  with 
Bage  offered  a  great  inducement  to  the  or-  the  various  carrier  companies,  relative  to 
ganiiation  of  new  carrier  lines  from  the  a  new  contract"  At  the  same  meeting  a 
mines  to  the  seaboard.  The  contract*  there-  number  of  the  operators  present  signed  an 
b>foTe  made  for  the  purchase  of  this  output  agreement  empowering  the  committee 
had  been  for  short  terms.  The  expiration  named  "to  adjust  all  differences  with  csr- 
of  a  considerable  number  had  more  than  once  tain  transportation  companies,"  and  agrea 
been  the  occasion  for  new  carrier  projects  upon  a  basis  of  contract  which  should  defl- 
Sa&]bac)ted  bj  the  'independent  operators,  nitely  and  for  a  period  of  years  fix  the  com- 
To  renew  the  contracts  for  short  terms  mercial  relations  between  the  said  operators 
would  not  postpone  the  day  of  competition,  and  the  transportation  companies,  "each 
The  control  in  perpetuity  of  such  a  large  of  the  parties  agreeing  to  make  a  partien- 
proportion  of  the  output  as  would  prevent  lar  contract  for  himself  with  the  proper 
in  the  future  effective  competition  in  the  transportation  company."  This  agreement, 
selling  markets  of  the  coast,  and  at  tbo  after  being  signed  by  those  present,  waa 
•ante  time  remove  inducement  to  the  entry  placed  in  the  hands  of  Ur.  McNnlty  to  ••- 
of  other  lines  of  carriers,  was  the  obvious  cure  further  signatures.  These  matters  ap- 
•olntion  of  the  situation.  The  necessary  pear  on  the  minutes  of  the  individual  oper- 
eontrol  could  only  come  about  through  con-  ators  of  October  6th.  There  ensued  a  num- 
cerled  action.  If  one  of  the  several  inde-  ber  of  conferences  between  the  representa- 
pendent  groups  of  defendants,  or  two,  or  tives  of  the  sellers  and  buyers.  The  result 
any  less  number  than  all,  had  sought  to  was  that  a  form  of  contract  and  a  price  was 
obtain  control,  it  would  have  been  resisted  mutually  agreed  upon,  being  the  form  of  the 
by  those  not  included.  Therefore,  it  is  66  per  cent  contracts,  which  were  there- 
plain  that  If  the  coal  of  these  operators  after  entered  into  ss  the  short  term  agree- 
was  to  be  placed  in  such  situation  as  that  ments  theretofore  made  expired.  Thus  the 
It  could  not  affect  the  price  of  their  own  independents  put  in  force  the  advance  wage 
eoal,  nor  longer  constitute  a  mass  of  ton-  scale  imposed  by  the  strike  srbitrators  be- 
nage  euCBcient  to  invite  the  construction  fore  any  agreement  whatever  was  made  or 
of  new  lines  from  the  mines  to  the  sea,  it  promised  by  the  defendants.  This  increased 
must  be  brought  about  through  the  con-  scale  which  the  arbitration  imposed  having 
certed  action  of  the  defendants.  been  accepted  by  tbe  large  companies  could 

In  1900  there  occurred   the  great  strike  not    be    successfully    resisted    by    the    inda- 

of  the  coal  miners.     Settled  by  arbitration  pendenU.     It  only  operated  to  make  them 

in  the  fall  of  that  year,  the  miners  obUined  „,„„  persistent  in  their  demand  for  soma 

a  10  per  cent  increase  in  wages.    Of  course,  improvement    in    the    methods    and    prleei 

this    affected    the    railroad    coal  producing  theretofore  prevailing. 

companies   and    th.   independent   «-"!    com-        That  the  defendant  companies  should  offer 

panis.  alike,    l^e  great  companies  took    h.  ,„,i,  u^m.  is  not  surprising.    The  contract, 

lead   in   the   arbitration   and   accepted   tb'  .    .  ,  i.  i.        *  .     i    .     ..   ,..- 

reault      The    independent    companies    were  ^,  **  "!^'":'™'^'^  ""^    ""  ^'"  ^'*V 

compelled  to  follow  this  lead.     The  latter,  ''*«  ^  ""*  '""'••  **'"«  operated  at  the  date 

as  we  have  seen,  had  before  the  strike  been  "'  ""  "'=■  t""  ""  ^  ''^^  **  "7  "*''« 

particularly  urgent  in  their  efforts  to  ee-  ■"">«  thereafUr  opened  by  the  seller.    The 

onro  better  conditions   from   the   railroads  fnenace  of  the  independent  output  as  an  in- 

and  their  allied  coal  companies.     This  re-  'itation  to  competing  carriers  and  aa  a  eom- 

ballioua  attitude  is  partially  shovni  by  the  peting  coal  at  tide  water  would  b«  rMnored 

resolntlon   of    the    Anthracite    Coal    Opera-  forever. 

tors'    Association    of    November    22,    1699,        Upon  this  aspect  of  the  «aM  ^i«  loA  (■qx> 

hsntofore  aet  out.    When  thtf  strflce  settle-  selves  in  agreement  w\*£h  3>i&c^  'CmJ^^umk, 
•7  z^  sd.                                                      17  %%1 
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^bo  concluded  a  discuasion  of  the  evidence 
bj  saying: 

"By  Buch  perpetual  contracts  .  .  • 
these  defendant  railroads,  through  their 
subsidiary  coal  companies,  severally  made 
with  other  collieries,  these  combiners  with- 
drew and  still  continue  to  withdraw,  such 
product,  for  all  time,  from  competition, 
either  in  interstate  transportation  or  sale. 
To  my  mind  there  is  no  more  subtle  and 
effective  agency  for  the  gradual,  unnoted 
absorption  by  interstate  carriers  of  the  re- 
maining interstate  product  than  these  per- 
petual contracts.  Holding,  then,  that  they 
are,  in  the  words  of  the  statute,  'contracts 
...  in  restraint  of  trade  or  commerce 
among  the  states,'  I  record  my  dissent  to 
the  action  of  the  court  in  refusing  to  enjoin 
them."     [183  Fed.  474.] 

The  coal  contracts  acquired  when  this 
proceeding  was  begun  aggregated  nearly  one 
hall  the  tonnage  of  the  independent  oper- 
ators. Much  of  the  coal  so  bought  was 
sold  in  Pennsylvania,  and  all  of  the  con- 
tracts were  made  in  that  state,  and  the  coal 
was  also  there  delivered  to  the  buying  de- 
fendants. That  the  defendants  were  free  to 
sell  again  within  Pennsylvania,  or  trans- 
port and  sell  beyond  the  state,  is  true. 
That  some  of  the  coal  was  intended  for 
local  consumption  may  also  be  true.  But 
the  general  market  contemplated  was  the 
market  at  tide  water,  and  the  sales  were 
made  upon  the  basis  of  the  average  price 
at  tide  water.  The  mere  fact  that  the  sales 
and  deliveries  took  place  in  Pennsylvania 
is  not  controlling  when,  as  here,  the  expec- 
tation was  that  the  coal  would,  for  the 
most  part,  fall  into  and  become  a  part  of 
the  well-known  current  of  commerce  between 
368]the  mines  and  the  *general  consuming 
markets  of  other  states.  "Commerce  among 
the  states  is  not  a  technical  legal  concep- 
tion, but  a  practical  one,  drawn  from  the 
course  of  business."  Swift  &  Co.  v.  United 
SUtes,  196  U.  S.  396,  398,  49  L.  ed.  624, 
625,  26  Sup.  Ct.  Rep.  276 ;  Loewe  v.  Lawlor, 
208  U.  S.  274,  52  L.  ed.  488,  28  Sup.  Ct. 
Rep.  301,  13  Ann.  Cas.  815.  The  purchase 
and  delivery  within  the  state  was  but  one 
step  in  a  plan  and  purpose  to  control  and 
dominate  trade  and  commerce  in  other 
states  for  an  illegal  purpose.  As  was  said 
by  the  Chief  Justice,  in  Loewe  v.  Lawlor, 
cited  above: 

''Although  some  of  the  means  whereby 
the  interstate  traffic  was  to  be  destroyed 
were  acts  within  a  state,  and  some  of  them 
were  in  themselves,  as  a  part  of  their  ob- 
▼ious  purpose  and  effect,  beyond  the  scope 
of  Federal  authority,  still,  as  we  have  seen, 
the  acts  must  be  considered  as  a  whole,  and 
the  plan  is  open  to  condemnation,  notwitli- 
aimnding  m  negligible  amount  of  intrastate 


business  might  be  affected  in  carrying  it 
out.  If  the  purposes  of  the  combination 
were,  as  alleged,  to  prevent  any  interstate 
transportation  at  all,  the  fact  that  the 
means  operated  at  one  end  before  physical 
transportation  commenced,  and  at  the  other 
end  after  the  physical  transportation  ended« 
was  immaterial." 

The  general  view  which  this  court  took  of 
the  effect  of  these  contracts  upon  interstate 
traffic  in  the  coal  of  this  region  is  indicated 
in  Interstate  Commerce  Commission  v. 
Baird,  194  U.  S.  25,  42,  48  L.  ed.  860,  868, 
24  Sup.  Ct.  Rep.  563.  The  concerted  plan 
concerned  the  relations  of  these  railroads  to 
their  interstate  commerce,  and  directly  af- 
fected the  transportation  and  sale  and  price 
of  the  coal  in  other  states.  The  prime  ob- 
ject in  engaging  in  this  scheme  was  not  so 
much  the  control  and  sale  of  coal  in  Penn- 
sylvania, but  the  control  of  sales  at  New 
York  harbor. 

That  per  cent  of  the  average  price  at  tide 
water  retained  by  the  buyer  was  assumed 
to  cover  the  freight,  waste,  and  cost  of  sale. 
There  is  evidence  tending  strongly  to  show 
that  an  independent  accepting  one  of  these 
contracts  'realized  slightly  more  than [S 69 
he  could  realize  if  he  had  shipped  and  sold 
on  his  own  account.  This  advanced  price, 
therefore,  as  charged  in  the  bill,  constituted 
a  great  inducement  to  draw  the  independ- 
ents within  the  control  of  the  defendants, 
and  makes  it  highly  probable  that,  if  not 
enjoined,  they  will  absorb  the  entire  inde- 
pendent output. 

The  defendants  insist  that  these  contracts 
were  but  the  outgrowth  of  conditions  pecul- 
iar to  the  anthracite  coal  region,  and  are 
not  unreasonably  in  restraint  of  competi- 
tion, but  mutually  advantageous  to  buyer 
and  seller. 

That  the  act  of  Congress  does  not  forbid 
or  restrain  the  power  to  make  normal  and 
usual  contracts  to  further  trade  by  resort- 
ing to  all  normal  methods,  whether  by 
agreement  or  otherwise,  to  accomplish  such 
purpose,  was  pointed  out  in  the  Standard 
Oil  Case,  221  U.  S.  1,  55  L.  ed.  619,  84 
L.R.A.(N.S.)  834,  31  Sup.  Ct.  Rep.  502.  In 
that  case  it  was  also  said  tiiat  the  worda 
"restraint  of  trade"  should  be  given  a  mean- 
ing which  would  not  destroy  the  individual 
right  of  contract,  and  render  difficult,  if 
not  impossible,  any  movement  of  trade  in 
the  character  of  interstate  commerce,  the 
free  movement  of  which  it  was  the  purpose 
of  the  statute  to  protect.  We  reaffirm  this 
view  of  the  plain  meaning  of  the  statute, 
and  in  so  doing  limit  ourselves  to  the  in- 
quiry as  to  whether  this  plan  or  system  of 
contracts  entered  into  according  to  a  con- 
certed scheme  does  not  operate  to  nndiily 
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•Qpprefls  competition  and  restrain  freedom 
of  commerce  among  the  states. 

Before  these  contracts  there  existed  not 
only  the  power  to  cdhipete,  but  actual  com- 
petition between  the  coal  of  the  independ- 
ents and  that  produced  by  the  buying  de- 
fendants. Such  competition  was,  after  the 
contracts,  impracticable.  It  is,  of  course, 
obvious  that  the  law  may  not  compel  com- 
petition between  these  independent  coal 
operators  and  the  defendants,  but  it  may  at 
S  70] least  *remove  illegal  barriers  resulting 
from  illegal  agreements  which  will  make 
auch   competition    impracticable. 

Whether  a  particular  act,  contract,  or 
agreement  was  a  reasonable  and  normal 
method  in  furtherance  of  trade  and  com- 
merce may,  in  doubtful  cases,  turn  upon 
the  intent  to  be  inferred  from  the  extent  of 
the  control  thereby  secured  over  the  com- 
merce affected,  as  well  as  by  the  method 
which  was  used.  Of  course,  if  the  neces- 
sary result  is  materially  to  restrain  trade 
between  the  states,  the  intent  with  which 
the  thing  was  done  is  of  no  consequence. 
But  when  there  is  only  a  probability,  the  in- 
tent to  produce  the  consequences  may  be- 
come important.  United  States  v.  Terminal 
R.  Asso.  224  U.  S.  383,  394,  56  L.  ed.  810, 
813,  32  Sup.  Ct.  Rep.  507;  Swift  &  Co.  v. 
United  States,  190  U.  S.  375,  49  L.  ed.  518, 
25  Sup.  Ct.  Rep.  276. 

In  the  instant  case  the  extent  of  the  con- 
trol over  the  limited  supply  of  anthracite 
coal  by  means  of  the  great  proportion  there- 
tofore owned  or  controlled  by  the  defendant 
companies,  and  the  extent  of  the  control 
acquired  over  the  independent  output  which 
constituted  the  only  competing  supply, 
affords  evidence  of  an  intent  to  suppress 
that  competition,  and  of  a  purpose  to  un- 
duly restrain  the  freedom  of  production, 
transportation,  and  sale  of  the  article  at 
tide  water  markets. 

The  case  falls  well  within  not  only  the 
Standard  Oil  &  Tobacco  Cases  (221  U.  S. 
1,  55  L.  ed.  619,  34  L.R.A.(N.S.)  834,  31 
Sup.  Ct.  Rep.  602,  221  U.  S.  106,  55  L.  ed. 
663,  31  Sup.  Ct.  Rep.  632),  but  is  of  such 
an  unreasonable  character  as  to  be  within 
tha  authority  of  a  long  line  of  cases  de- 
cided by  this  court.  Among  them  we  may 
cite:  Northern  Secur.  Co.  v.  United  States, 
193  U.  8.  197,  48  L.  ed.  679,  24  Sup.  Ct. 
Rep.  436;  Swift  &  Co.  v.  United  States,  196 
U.  S.  375,  49  L.  ed.  518,  25  Sup.  Ct.  Rep. 
276;  National  Cotton  Oil  Co.  v.  Texas,  197 
U.  8.  115,  49  L.  ed.  689,  25  Sup.  Ct.  Rep. 
379;  United  States  v.  Terminal  R.  Asso.  224 
U.  S.  383,  56  L.  ed.  810,  32  Sup.  Ct.  Rep. 
607;  and  the  recent  case  of  United  Statef 
▼.  Union  P.  R.  Co.  226  U.  8.  61,  ante,  124, 
113  Sup.  Ct.  Rep.  63. 

We  are  thus  led  to  the  conelusion  tbtit  the ' 
sr  If.  ed. 


defendants  did  combine  for  two  distinct 
purposes, — first,  by  and  through  the  instru- 
mentality of  the  Temple  Iron  Company, 
*with  the  object  of  preventing  the  oon-[S71 
struction  of  an  independent  and  competing 
line  of  railway  into  the  anthracite  region; 
and,  second,  by  and  through  the  instru- 
mentality of  the  65  per  cent  contracts,  with 
the  purpose  and  design  of  controlling  the 
sale  of  the  independent  output  at  tide  water. 
The  acts  and  transactions  which  the  bill 
avers  to  have  been  committed  by  some  of 
the  defendants  in  furtherance  of  the  illegal 
plan  and  scheme  of  a  general  combination 
are  these: 

a.  The  absorption  in  January,  1898,  of 
the  New  York,  Susquehanna,  k  Western 
Railroad,  through  the  purchase  by  the  Erie 
Railroad  of  a  large  majority  of  its  shares, 
whereby  two  lines  of  competing  railroad 
came  under  one  control  and  management. 

b.  The  acquisition  in  1901  of  a  control- 
ling majority  of  the  capital  stock  of  the 
Central  Railroad  of  New  Jersey  by  the 
Reading  Company,  which  then  owned  the 
entire  capital  stock  of  the  Philadelphia  A 
Reading  Railway  Company  and  the  Phila- 
delphia &  Reading  Coal  k  Iron  Company, 
"thereby  uniting  and  bringing  together  un- 
der a  common  head  and  source  of  control 
the  said  Philadelphia  &  Reading  Railway 
Company  and  Central  Railroad  Company  of 
New  Jersey,  operating  parallel  and  com- 
petitive lines  of  railroad,  and  the  said 
Philadelphia  k  Reading  Coal  &  Iron  Com- 
pany and  Lehigh  k  Wilkesbarre  Coal  Com- 
pany," theretofore  owned  and  controlled  by 
the  Central  Railroad  of  New  Jersey,  there- 
by destroying  competition  between  former 
competing  carriers  and  coal-producing 
companies. 

c.  The  absorption  in  1899  by  the  Erie 
Railroad  Company  of  the  Pennsylvania  Coal 
Company,  thereby  acquiring  the  stock  con- 
trol of  the  Erie  k  Wyoming  Railroad  Com- 
pany and  of  the  Delaware  Valley  k  King- 
ston Railroad,  thus  defeating  a  projected 
construction  of  the  last-named  railroad. 

'These  were  all  minor  combinations[S71 
in  which  only  some  of  the  defendants  partic- 
ipated. The  accomplishment  of  these  sev- 
eral subordinate  transactions  only  com- 
pleted one  or  another  of  the  several  groups 
of  carriers  and  coal-producing  companies, 
which  several  groups  thereafter  not  only 
possessed  of  the  power  to  compete  with 
every  other  group,  but,  as  we  have  already 
seen,  were  actually  engaged  in  competing, 
one  with  another,  prior  to  the  general  com- 
bination through  the  Temple  Iron  Company 
and  the  66  per  cent  contract  scheme. 

So  far  as  this  record  shows,  not  qta  ^\ 
these  tranBact\onB  'wii  t\A  t^sviW  oV  %ts^ 
general  comblnaUon  YMitw««ii  «W  o\  \Xi^  ^^- 
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fendanta,  and  constituted  nc  part  of  any 
aneh  general  combination.  Nv^ne  of  the  de- 
fendants had  any  part  or  lot  in  bringing 
them  about  except  the  particular  combining 
companies. 

It  is  true  that  the  bill  asks  injunctions 
against  the  continuance  of  each  of  these 
minor  combinations.  But  if,  as  we  con- 
clude, they  did  not  constitute  any  part  of 
any  general  plan  or  combination  entered 
into  by  all  of  the  carrier  companies,  their 
separate  consideration  as  independent  vio- 
lations of  the  act  of  Congress  is  not  admis- 
sible under  the  general  frame  of  this  bill. 
To  treat  the  bill  as  one  seeking  to  apply 
the  prohibition  of  the  act  of  Congress  to 
each  one  of  these  independent  combinations 
would  condemn  the  pleading  as  a  plain  mis- 
joinder of  parties  and  of  causes  of  suit,  and 
a  plain  confession  of  multifariousness.  All 
of  the  defendants  had  a  common  interest 
in  the  defense  of  the  Temple  Iron  Company 
eombination,  and  that  of  the  65  per  cent 
contracts,  because  it  was  alleged  that  all 
had  joined  therein.  But  all  of  the  defend- 
ants did  not  have  a  common  interest  in  the 
defense  of  these  three  minor  combinations, 
unless  it  appear  that  they  were,  as  charged, 
"steps,"  or  acts  and  agreements  in  further- 
ance of  the  general  combination  to  which 
they  were  all  parties.  This  we  find  not  to  be 
8 7 8] the  fact.  If,  therefore,  we  shall  *treat 
the  bill  as  broad  enough  to  involve  combina- 
tions which  were  not  steps  or  acts  in  fur- 
therance of  any  general  combination,  we 
shall  overrule  the  objection  of  multifarious- 
ness, made  below  and  here,  for  we  shall  then 
maintain  a  bill  setting  up  three  separate 
and  distinct  causes  of  action  against  the 
distinct  groups  of  defendants,  one  having 
no  interest  in  or  connection  with  the  other. 
The  grounds  of  each  suit  would  be  diflferent 
and  the  parties  defending  different.  See 
the  discussion  and  cases  cited  in  Simkins, 
Fed.  Eq.  Suit,  pp.  290,  et  seq. 

Having  failed  to  show  that  these  minor 
combinations  were  acts  in  furtherance  of 
the  general  scheme,  or  the  acts  of  the  com- 
biners in  the  two  combinations  condemned, 
we  are  asked  to  deal  with  them  as  separate 
illegal  combinations  by  such  of  the  defend- 
ants as  participated.  This  the  court  be- 
low declined  to  do,  and  we  in  this  find  no 
error. 

As  to  the  legality  of  the  minor  combina- 
tions, we  therefore  express  no  opinion.  We 
affirm  the  action  of  the  court  below  in  de- 
clining to  enjoin  them,  because  to  construe 
the  bill  as  directed  against  them  as  inde- 
pendent combinations,  between  some,  but 
not  all,  of  the  principal  defendants,  would 
make  the  pleading  objectionably  multifa- 
rlouB.  We  therefore  direct  that  the  bill 
A?  dismiBBed,   wttbout  prejudice,  in  bo  far 


as  it  seeks  relief  against  the  three  alleged 
minor  combinations. 

The  decree  of  the  court  below  is  affirmed 
as  to  the  Temple  Iron  Company  combination, 
[t  is  reversed  as  to  the  65  per  cent  con- 
tracts, and  the  case  will  be  remanded  with 
direction  to  enter  a  decree  canceling  each 
of  these  contracts,  and  perpetually  enjoin- 
ing their  further  execution,  and  for  such 
proceedings  aa  are  in  conformity  with  thia 
opinion. 

Mr.  Justice  Day,  Mr.  Justice  Hafl^hea* 
and  Mr.  Justice  Pitney  did  not  participate 
in  the  consideration  or  decision  of  this 
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UNITED   STATEa 
(See  S.  0.  Reporter's  ed.  874-383.) 

Olalms  —  cnmnlatlTe  Jurladlotlon. 

1.  Jurisdiction  of  the  court  of  claima  to 
entertain  a  claim  against  the  United  States 
under  a  private  relief  act  was  not  exdnded 
because  that  statute  directed  the  proper 
accounting  officers  to  settle  and  adjust  the 
claim. 

[For    other    cases,    see    Claims,    97-100,    la 
Digest  Sup.  Ct.  1008.] 

Statutes  —  oonstrnctlon  —  oominlttee 
reports. 

2.  The    reports    of    committees    of    the 

House  of  Representatives  and  the  Senate 

may  be  consulted  as  an  aid  to  ascertaining 

the  motive  of  Congress  in  passing  a  sta^ 

ute. 

[For   other   cases,    see   Statutes,   164-160,   in 
Digest   Sap.   Ct.    1908.] 

Army   —  pay   —  emolmneiits   —  reln- 
statement. 

3.  Commutation  for  forage  for  two 
horses,  actuallv  kept  and  used  by  an  ez* 
Army  officer  after  his  resignation  from  the 
Army,  and  servants'  pay  for  not  more  than 
two  servants  in  his  private  employ,  are 
embraced  in  the  private  relief  act  of  Feb- 
ruary 24,  1905  (33  Stat  at  L.  806,  chap. 
777),  by  which  the  proper  accounting  offi- 
cers were  directed  to  settle  and  adjust  to 
the  widow  of  such  officer  all  back  pay  and 
emoluments  which  would  have  been  due 
and  payable  to  him  from  the  date  of  his 
resignation  to  the  date  of  his  reinstate- 
ment, since  these  are  "emoluments'*  to 
which  he  would  have  been  entitled,  under 
the  acts  of  March  30,  1814  (3  Stat,  at  L. 
114,  chap.  37),  April  24,  1816  (3  SUt.  at 
L.  299,  chap.  69),  July  17,  1862  (12  Stat. 
at  L.  694,  chap.  200),  and  Mareh  3,  1865 
(13  Stat,  at  L.  487,  chap.  79),  had  he  re- 
mained in  actual  service. 

[For  other  cases,  see  Army  and  Navy,  YL  iu 
in   Digest  Sup.  Ct.   1908.] 
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"Emoluments'  is  a  most  oomprehensiTe  now  to  be  construed  mean  the  same  thing 

torn-  as  they  mean  Id  U.  S.  Bev.  BUt  |  236,  U.  B. 

Apjde  y.  Crawford,  106  Pa.  SOO,  SI  Am.  Comp.  SUt  IMl,  p.  130;  namely,  that  the 
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United  BUtes  t.  Temple,  lOB  U.  S.  07,  28  7B7,  1  Ann.  Csa.  666. 
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Mr.  William  W.  Soott  argued  the  eans^ 
and,  with  Mr.  John  Q.  Thompson,  Assistant 
Attorney   Qeneral,    Bled   a   brief  for  sypal> 
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Ct.  CI.  307;  Plummer  v.  United  SUtes,  24 
Ct.  CL  617 ;  United  States  ex  rel.  Parish  v. 
MacVeagh,  214  U.  S.  124,  53  L.  ed.  936,  29 
Sup.  Ct  Rep.  656;  United  States  v.  Behan, 
110  U.  S.  338»  28  L.  ed.  168,  4  Sup.  Ct.  Rep. 
81. 

An  officer  resigning  is  not  entitled  to  com- 
mutation of  allowances. 

United  States  v.  Sweet,  189  U.  S.  471, 
47  L.  ed.  907,  23  Sup.  Ct.  Rep.  638. 

An  Army  officer  at  his  own  home,  await- 
ing orders,  and  having  no  public  duty  to  per- 
form, has  been  held  not  entitled  to  com- 
mutation for  quarters  or  fuel. 

United  States  v.  Phisterer,  94  U.  S.  219, 
24  L.  ed.  116. 

What  are  pay  and  emoluments ^ 

Sherburne's  Case,  16  Ct.  CI.  49u;  Wilson 
T.  United  States,  44  Ct.  CI.  428. 

Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

The  question  in  the  case  is  the  extent 
of  relief  to  which  appellant  is  entitled  un- 
der the  following  act  of  Congress,  passed 
February  24,  1905: 

877]  *''That  the  proper  accounting  officers 
be,  and  they  are  hereby,  directed  to  settle 
and  adjust  to  Sarah  K.  McLean,  widow  of 
the  late  Lieutenant  Colonel  Nathaniel  H. 
McLean,  all  back  pay  and  emoluments  that 
would  have  been  due  and  payable  to  the  said 
Nathaniel  H.  McLean  as  a  major  from  July 
twenty-third,  eighteen  hundred  and  sixty- 
four,  to  the  date  of  his  reinstatement, 
March  third,  eighteen  hundred  and  seventy- 
five,  and  that  the  amount  found  due  by 
said  adjustment  is  hereby  appropriated,  to 
be  paid  out  of  any  money  in  the  Treasury 
not  otherwise  appropriated."  33  Stat,  at 
L.  806,  chap.  777. 

McLean  entered  the  United  States  Mili- 
tary Academy  July  1,  1844,  graduated 
therefrom,  and  was  appointed  brevet  sec- 
ond lieutenant  in  the  Army  July  1,  1848, 
and  served  until  the  year  1864,  when,  hav- 
ing attained  the  rank  of  major  and  assist- 
ant adjutant  general,  he  resigned,  his  resig- 
nation being  accepted  July  23,  1864.  By 
act  of  March  3,  1875  (18  Stat,  at  L.  chap. 
187,  p.  515),  Congress  authorized  the  Presi- 
dent to  appoint  Major  McLean  to  fill  the 
first  vacancy  which  might  occur  in  the  low- 
est grade  of  the  adjutant  general's  depart- 
ment, "or,  if  he  shall  deem  it  best,  to  rein- 
state and  retire  him  with  the  rank  to  which 
he  would  have  attained  in  service  at  the 
date  of  the  passage  of  this  act."  Under  this 
authority  Major  McLean  was  reinstated 
and  placed  on  the  retired  list  as  lieutenant 
colonel  and  assistant  adjutant  general,  to 
rank  from  March  3,  1876.  He  continued  in 
tiiMi  nnk  until  his  death,  which  occurred 
^anm  28,  1884.     From  the  dMte  of  the  ac- 


ceptance of  his  resignation,  July  23,  1804, 
to  the  date  of  his  reinstatement,  March  3, 
1875,  he  received  no  pay.  This  interval  it 
provided  for  by  the  act  of  February  24^ 
1905,  supra. 

Under  that  act  appellant  presented  • 
claim  to  the  Auditor  of  the  War  Depart* 
ment,  who  allowed  her  pay  and  personal 
subsistence  which  would  have  been  due  her 
Iiusband  from  the  date  of  the  acceptance 
of  his  resignation,  *July  23,  1864,  to[878 
the  date  of  his  reinstatement,  March  3, 1876, 
but  disallowed  a  claim  made  by  her  for 
forage  and  servants'  pay.  The  disallowance 
was  confirmed  by  the  Comptroller  of  the 
Treasury.  This  action  was  then  brought  in 
the  court  of  claims.  The  court  sustained 
the  accounting  officers  as  to  forage  and 
servants'  pay,  saying:  "As  an  officer  of  hia 
grade,  plaintiff's  intestate  was  entitled  to 
two  servants  and  to  forage  for  two  horses 
had  he  remained  in  the  military  service. 
But  the  officer  resigned,  and  such  voluntary 
retirement  from  the  service  operated  to  de* 
prive  the  officer,  by  his  own  act,  of  the 
opportunity  to  draw  the  allowances  inci- 
dent to  the  keep  of  two  servants  and  two 
horses."  As  to  those  two  items  the  pe- 
tition was  dismissed.  The  court,  however, 
decided  that  the  claim  for  a  ration  is  anal* 
ogous  to  longevity  pay  and  is  on  a  differ* 
ent  basis.  The  court  said :  "The  officer,  bj 
the  act  of  reinstatement,  became  entitled  to 
compensation  for  and  during  the  whole 
period  of  service,  with  the  consequent  ra- 
tion increase  incident  to  the  services  sup- 
posed to  have  been  rendered  for  the  time 
set  forth  in  the  petition.  It  is  all,  strict- 
ly speaking,  *pay  proper*  .  .  .  This  en- 
titles the  plaintiff  to  $682.76  in  addition  to 
the  amount  allowed  by  the  accounting  offi- 
cers." Judgment  was  ordered  and  entered 
for  that  sum.    45  Ct  CI.  95. 

The  jurisdiction  of  the  court  of  claims 
to  entertain  the  action  was  attacked  in  that 
court  and  is  attacked  here,  the  contention 
being  that  the  act  for  the  relief  of  appel- 
lant "constituted  the  accounting  officers, 
and  not  the  courts,  the  tribunal  to  settle 
the  accounts."  The  court  ruled  against  the 
contention,  and  rightly.  It  is  not  necessary 
to  repeat  its  reasoning.  The  duties  of  the 
accounting  officers  were,  as  the  court  said, 
administrative,  not  judicial,  and  as  the 
rights  of  appellant  arose  under  an  act  of 
Congress,  the  court  had  jurisdiction  to  de- 
termine them.  Medbury  t.  United  States^ 
173  U.  S.  492,  43  L.  ed.  770,  19  Sup.  OL 
Rep.  503. 

Upon  the  merits  certain  acts  of  Congre« 
besides  that  *for  the  relief  of  appellant[87t 
are  pertinent  to  be  considered. 

The  act  of  July  17,  1862  (12  Stat,  at  U 
604,  chap.  200),  provides  that  majors  shall 
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be  entitled  to  draw  forage  in  kind  for  two 
horses,  and  that  in  case  forage  in  kind  can- 
not be  furnished  by  the  proper  department, 
officers  may  commute  the  same  according 
to  existing  regulations.  The  act  of  April 
24,  1816,  §  12  (3  Stat,  at  L.  299,  chap.  69), 
fixes  the  money  value  of  forage  at  $8  per 
month  for  each  horse  when  the  same  shall 
be  commuted.  But  it  is  provided  "that  nei- 
ther forage  nor  money  shall  be  -drawn  by 
officers  but  for  horses  actually  kept  by  them 
in  the  service."  The  act  of  July  16,  1870 
(16  Stat,  at  L.  320,  chap.  294),  provides  a 
new  pay  system  for  officers  of  the  Army, 
abolishing  commuted  forage  and  all  such 
emoluments  by  including  them  in  pay 
proper. 

Under  the  acts  of  March  30,  1814,  §§  9 
and  10  (3  Stat,  at  L.  114,  chap.  37),  April 
24,  1816,  supra  and  March  3,  1865  (13 
Stat,  at  L.  487,  chap.  79),  and  the  Army 
Regulations  in  force  from  July  24,  1864, 
to  July  14,  1870,  there  would  have  been  due 
and  payable  to  McLean,  as  an  emolument 
in  the  grade  of  major,  servants'  pay  and 
allowance  for  as  many  servants,  not  exceed- 
ing two,  as  were  actually  kept  by  him  at 
his  expense,  at  the  rate  of  pay,  ration,  and 
clothing  allowance  of  a  private  soldier  in 
the  Army  for  each  servant  so  kept.  By 
other  acts  of  Congress  commissioned  officers 
other  than  general  officers  were  entitled  to 
receive  one  additional  ration  per  d^em  for 
every  five  years  of  service,  which  had  a 
commuted  value  at  various  sums  until 
July  28,  1867,  when  it  became  30  cents. 

The  court  of  claims  found  that  from  the 
date  of  the  acceptance  of  McLean's  resigna- 
tion until  September  23,  1864,  he  had  one 
servant  in  his  employment  on  the  trip  from 
Portland,  Oregon,  the  place  of  his  resigna- 
tion, to  his  home  in  Cincinnati,  Ohio, — time, 
two  months.  From  the  latter  date  to  July  14, 
t8O]1870,  inclusive,  he  had  servants  in  *hii 
private  employ,  but  how  many  is  not  satis- 
factorily established  from  the  evidence.  The 
servants  were  not  enlisted  men  of,  or  con- 
nected with,  the  Army.  From  the  dates  be- 
fore mentioned  he  owned  two  horses,  one 
used  occasionally  for  a  saddle  horse,  but 
they  were  generally  used  for  his  private 
carriage. 

The  question,  then,  is  whether,  under  the 
facts  as  found  and  the  acts  of  Congress 
above  stated  in  regard  to  officers'  pay  and 
allowance  and  the  act  for  the  relief  of  ap- 
pellant, she  is  entitled  to  the  commuted 
▼alue  of  forage  which  would  have  been  due 
and  payable  to  her  husband  aa  a  major  from 
September  24,  1864,  to  July  14,  1870,  and 
servants'  pay.  Urging  the  negative  of  the 
question,  and  in  support  of  the  decision  of 
tiie  court  of  claims,  it  is  contended  that,  for 
Iha  period  specified  ^cLemn  wmb  not  in  the  ' 
3T  li.  ed. 


service  of  the  United  States,  and  therefore 
did  not  have,  and  could  not  have  had,  any 
horses  or  servants  "actually  kept  in  serv- 
ice" by  him,  as  required  by  the  act  of 
^  April  24,  1816,  supra.  To  the  contention 
appellant  opposes  the  purpose  and  words 
of  the  statute.  She  asserts  that  the  prompt- 
ing of  the  act  was  to  repair  an  injustice 
done  to  Major  McLean,  and,  to  support  the 
assertion,  she  refers  to  the  reports  of  the 
committees  of  the  House  of  Representa- 
tives and  that  of  the  Senate,  Fifty-third 
Congress.  The  reference  is  justified 
(Oceanic  Steam  Nav.  Co.  v.  Stranahan,  214 
U.  S.  320,  333,  53  L.  ed.  1013,  1019,  29  Sup. 
Ct  Rep.  671;  Northern  P.  R.  Co.  v.  Wash- 
ington, 222  U.  S.  370,  380,  56  L.  ed.  237, 
240,  32  Sup.  Ct.  Rep.  160),  and  gives  sup- 
port to  the  contention  that  the  circum- 
stances which  preceded  and  provoked  Major 
McLean's  resignation  appealed  to  Congress, 
and  to  redress  its  consequences  Congress  au- 
thorized his  reinstatement,  and,  to  make  it 
complete,  passed  the  act  of  February  24, 
1905. 

It  certainly  may  be  assumed  that  the  act 
was  not  a  simple  gratuity.  Public  moneys 
are  not  appropriated  as  mere  gifts.  They 
are  appropriated  in  recognition  and  reward 
of  merit  or  in  recompense  for  service,  or,  aus 
it  may  *be  inferred  in  the  present  case,[881 
reparation  for  injustice  done.  Keeping  this 
in  mind,  the  extent  of  the  relief  granted  to 
appellant  may  be  determined.  Indeed,  the 
plain  directness  of  the  act  of  Congress 
leaves  nothing  to  interpretation.  The  prop- 
er accounting  officers  are  directed  to  settle 
and  account  to  her  "all  back  pay  and  emolu- 
ments that  would  have  been  due  and  pay- 
able" to  her  husband  as  a  major  of  the 
United  States  Army  from  July  23,  1864,  to 
March  3,  1875.  The  words  are  all-compre- 
hensive. They  embrace  all  the  compensa- 
tion, perquisites,  and  dues  to  which  he  was 
entitled  as  an  officer.  About  back  pay  there 
is  no  question.  The  accounting  officers  al- 
lowed the  pay  of  the  designated  rank  and 
the  personal  subsistence  which  would  have 
been  due  and  payable  to  the  deceased  offi- 
cer. The  court  of  claims  extended  the 
definition  of  "pay"  somewhat  farther,  and 
included  in  it  "ration  increase  incident  to 
the  service  supposed  to  have  been  rendered 
for  the  time  set  forth  in  the  petition." 
And,  necessarily,  for  "service  supposed"  is 
the  attribution  of  the  act  of  Congress,  not 
service  rendered  or  possible  to  be  rendered. 
But  the  supposition  which  is  made  efficient 
to  give  pay  is  sought  to  be  halted  at  "emol- 
uments," and  the  contention  is  advanced,  as 
we  have  seen,  that  they  must  be  considered 
as  including  only  allowances  or  relmbMt%^- 
ment  for  expenaet  actuaW^  iTv^MXT^di  ^VvV 
in  the  servioe  of  tha  \3n\\Ad  ^XiAm.    "IV^ 
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eontention  it  not  jiiBtifled.  The  act,  in  or- 
der to  make  its  relief  complete,  treats  the 
oflloer  and  compensates  him  as  though  he 
had  been  in  actual  service  from  the  date 
of  his  retirement  to  the  date  of  his  rein- 
statement. It  is  in  this  aspect  that  we 
must  apply  it.  He  is  to  be  regarded  for  the 
time  stated  to  have  been  in  the  Army  of 
the  United  States,  entitled  to  pay,  entitled 
to  emoluments,  the  latter  as  much  as  the 
former.  The  words  of  the  statute  make 
no  distinction  between  them.  Whatever  is 
directed  to  be  settled — pay  or  emoluments 
— is  for  compensation,  not  for  actual  serv- 
88S]iee,  but  for  attributed  ^service.  This, 
we  repeat,  is  the  scheme  of  the  statute  and 
tha  test  of  its  application.  It  is  difficult  to 
deal  with  a  distinction  between  pay  and 
emoluments.  Both  are  rewards  or  compensa- 
tion, the  one  no  more  than  the  other,  for 
"service  supposed."  To  say  that  one  Is  cer- 
tain and  the  other  contingent  has  no  mean- 
ing in  the  situation  of  Major  McLean.  He 
could  not  have  performed  the  condition  upon 
which  either  depended  under  the  then-exist- 
ing law,  and  to  distinguish  between  them 
notwithstanding  is  to  enter  a  maze  of  ir- 
relevant considerations.  The  enactment  is 
— and  we  return  to  it  as  its  own  best  in- 
terpreter— "that  the  proper  accounting  offi- 
cers be,  and  they  are  hereby,  directed  to 
settle  and  adjust  to  Sarah  K.  McLean, 
widow  of  the  late  Lieutenant  Colonel  Na- 
thaniel H.  McLean,  all  back  pay  and  emolu- 
ments  that  would  have  been  due  and  pay- 
able" to  him  "as  major,  from  July  23,  1864, 
to  the  date  of  his  reinstatement,  March  3, 
1875.  .  .  ."  It  is  manifest  that  the  sup- 
position of  service  by  the  officer  is  at- 
tributed to  both  pay  and  emoluments.  Un- 
der that  supposition,  what  essential  differ- 
ence is  there  between  themt  Pay  and  emol- 
uments are  but  expressions  of  value  used 
to  give  complete  recompense  to  a  deserving 
officer.  Their  association  was  deliberate; 
emoluments  were  additive  to  pay,  and  the 
direction  as  to  them  is  as  substantive  as  the 
direction  as  to  it,  and  qualified  by  no  other 
condition.  Of  what  consequence,  then,  how 
they  may  be  defined?  They  may  be  called 
"indirect  or  contingent  remuneration,"  as 
they  have  been  called;  it  may  be  said,  as 
it  has  been  said,  that  "they  are  sometimes 
in  the  nature  of  compensation  and  some- 
times in  the  nature  of  reimbursement." 
But,  however  they  be  defined.  Congress  baa 
granted  them,  and  advisedly,  knowing  Ma- 
jor McLean's  situation,  knowing  that  they 
inoluded  allowance  for  servants  and  forage 
for  horses,  and  knowing  that  while  the  serv- 
ants and  hones  could  not  have  been  used  b> 
him  ia  the  service  of  the  United  States, 
SSSJibey  eonld  ^have  been  used,  as  they 
•r^rtfw  umed,  mad  mseribed  to   thmt  service. 


With  this  knowledge  and  with  full 
standing  of  what  it  was  doiog.  Congress  di- 
rected the  accounting  oflkers  'to  settle  and 
adjust  all  back  pay  and  emohmsnts.*'  Ts 
'decide  otherwise  is  to  say  that  Congress 
gave  a  right  and  took  it  away  at  ons  and 
the  same  instant;  or,  in  some  confusion  of 
mind,  intended  to  withhold  it  by  nsiqg  tkn 
aptest  word  to  confer  it. 

The  government  realises  the  aituation  and 
attempts  to  explain  or  escape  it.  Its  ar- 
gument is  somewhat  peculiar.  Its  contsn- 
tion  is  that  Major  McLean,  by  his  rssif- 
nation,  "must  be  considered  as  baviog  in- 
tentionally [and  the  word  Is  especially  em- 
phasized] placed  himself  without  the  seir- 
ice  of  the  United  States,"  and  so^  haTipg 
voluntarily  separated  himself  from  the  serr- 
vice,  he  was,  and  his  widow  is,  unable  to 
furnish  the  certificate  required  by  statats 
to  secure  commutation  for  forage  and  serr- 
ants'  pay.  Of  course,  he  was  oat  ol  tkn 
Army.  If  he  had  not  been  out  of  the  Amgr 
there  would  have  been  no  neeessity  for  tlis 
act  of  Congress;  and  we  cannot  consider 
the  condition  which  made  the  act  neoessaiy 
a  reason  for  defeating  it.  The  plain  mo- 
tive of  the  act  exposes  the  weaknem  of  the 
contention.  If  we  keep  in  mind  the  pur- 
pose which  impelled  the  enactment  in  hs> 
half  of  Mrs.  McLean,  we  will  have  no  dill- 
culty  in  deciding  how  adequate  its  lan- 
guage is  to  accomplish  it.  ''All  back  •  •  • 
emoluments"  are  the  words  used.  "All**  az- 
cludes  the  idea  of  limitation,  and  the  word 
"emoluments"  is  the  most  adequate  that 
could  have  been  used.  It  especially  as- 
presses  the  perquisitee  of  an  office,  and  its 
use  in  conjunction  with  "pay"  makes  tha 
restitution  of  the  statute  complete. 

Judgment  dismissing  the  petition  aa  to 
forage  and  servants'  pay  reversed,  and  the 
case  remanded  for  further  proceedings  in 
accordance  with  this  opinion. 


•WALLACE  WOOD,  JR.,  Trustee  in[t8d 
Bankruptcy  of  Edward  D.  Leche^  Appt, 

V. 

A.  WILBERT'S  SONS  SHINGLE  k  LUM- 
BER COMPANY  and  Frederic  Wilbert 

(See  S.  C.  Reporter's  ed.  384-390.) 

Appeal  —  questions  not  raised  below  — 
necessity  of  assigning  error. 

1.  Objections  not  made  in  the  court  ho> 
low,  or  not  assigned  as  error  on  appeal, 
cannot  be  considered  in  the  appellate  coorti 
[For    other    cases,    see    Appeal    and    Brror. 

3577-^594.   4507-4620,   In    Digest    Sup.   Ct! 
1908.) 

Bankruptcy  —  Jnrladlction  —  ndTeraa 
suit  —  consent  of  defendant. 

2.  The  eooaent  of  the  defendant  is  still 


SnU                     WOOD  T.  A,  WILBSSTS  SONS  8HIN0U  *  L.  00.                »«-»• 

MMOtUl  t«  nutaln  the  Jnriidietion,  of  «  Appellen,  on  the  Sd  of  December,  IWW, 

IWIanl  dletriet  court  of  «  suit  b7  »  truitee  filed  mi  exception  to  the  juriedietion  «f  Oa 

S  Ifkrnptey  to  reeoTer  the  properfrf  of  court,  alleging  u  eaiue  thereof  th»t  tlMT 

Otbuknipt  in  tlie  pouwuloD  of  «  third  „„  domiciled  Id   the  p.ri.b   of   Iberrilli 

isrscs :  ;^r j^nor^rorii  »<>  i^\  ^^^  -«  t  -""r  ^'^■':i"*^ 

to  U  Irwidnlent;  m»de  within  four  monthi  <"•''  U""''  PC"""'  "d  over  the  rabje«t-mat- 

■f    th*    bukrupUy    proceeding!,    notwith-  ter  of  the  litigation.     A  demurrer  to  llko 

■itnillng  the  eh&ngee  mkde  bj  the  *et  of  effect  wa«  filed  on  the  lOth  of  December, 

Thbrturr  S,  IMS  (38  Stkt.  atL.  797,  chap,  and  atated  that  it  wm  "bf  waj  of  amend- 

MT,  n.  8.  Comp.  SUt.  fiupp.  1911,  p.  14S3),  ment  to  the  form  of  demurrer  filed  beraln 

te  the  bankrupt  act  of  Jnlj  1,   1B08   (SO  ^  December  3,  1909." 

^  **  ^-?lt'  'i.'^'..^^'  H:  ^■»^^^'  ^u^w  Tl»  demurrer  waa  auitained.    He  eourt 

3™.J;J£;   »i*i^t.   ;P»^wilrf.    "««^  "id:     "From  the  oral  argument  and  brief 

uirea  anch  eonaent,   tiia  woroa,     except  -,,,..        .,..,.      ? 

t*   for   the   rworerr    of   property   under  ^"^  "  "  ""dent  the  tru.tce  briugi  hU  ao- 

I  60,  anbdivlaioB  b,  and  |  67,  aubdiTUion  e,"  t""   «■"!•'   "le   proviglona   of   |   70,   anb- 

which    leetiona    relate    to    preferential    or  divlaion  e,  of  the  bankruptcy  act,  and  tba 

tranduleui  oonTeyancea  made   within   four  bill  doea  not  diacloae  anj  cauae  of  aeUon 

montha  of  the  bankruptcy  proceeding,  and  under  eithcT  |  SO,  lubdivialon  b,  or  |  <T, 

■maiding  |  70e,  lo  ai  to  give  the  bank-  ,ubdivUion  a;  and  therefore,  by  TlrttM  «1 

rapt^  court  oonojirrent  jur«diction   with  ^^e  authority  of  Hull  t.  Bnrr,  88  C.  a  i 

tiM  atate  courta  of  sniU  by  the  truatee  to    .,    ,,,  _  ,■'  „.,    ...    .   ' .  _. 

Mt  aaide  any   transfer  which  any  creditor  "'."'/**■."?',**';?  """^  *"•  ""J."^ 

might  have  kvoided,  ainee  tbeae  provUloni  Miction  to  entertain  the  lult  except  by  tba 

muat  be  conitrued  to  confer  juriediction  of  eonaent  of  the  defendiitU."     The  bill  wm 

tba  lubjeet-matter  of  the  Buit,  but  not  of  diimleaed  without  prejudice  to  complainant. 

the  peraon  of  the  defendant.  The  cerUflcate  of  the  Judge  recitaa  that 

"if.  to'Di^s!?  ct:"iwKr'  *"""■  "*"  ""  «>"  I""*'''"  ^'■i"!  '■y  •■'■"  •"*  ""^ 

fied  to  thie  oourt  waa  whetber  or  not  tba 

fHo    61 1  diatrtci  eourt  "haa   juriadietion   In   behaU 

of  the  truatee  in  bankruptcy  to  recover  aa- 

aeta  of  the  bankrupt  from  a  third  peraon 

Argoed  December  »,  1918.    Decided  Deoan-  „^„  ^  revocatory  action  allowed  under  the 

ber  «a,  1912.  |^,  ^  Louieiana,  of  an  inaolvent,  without 

the    eonaent   of   the    defendant,    under    tba 

APPEAL  from  the  Diitriet  Court  of  the  bankrupt  act  aa  amanded  In  1903  [38  Stat. 

United  SUtaa  for  the  Eaatem  District  at  L.  797,  chap.  487,  U.  8.  Comp.  Stat.  Snpp. 

of  Loniaiana  to  review  a  decree  diamieiing,  ign,  p,  1403]." 

for  tbe  want  ol  juriadiction  over  tha  de-  There  are  aome  minor  qneationa  preaeB^ 

tedut,  a  auit  by  a  tru.tco  in  bankruptcy  ^  j^^  ^^,^  ^^ef  "of  connael  of  which  we[SSt 

to  f^sovw  property  of  tbe  bankrupt  In  the  ^^(  g„j  j,               j^  ,„  contended  in  tha 

pewaa  on  of  a  third  peraon.    Affirmed.  ^^^  ^i^^  y.^^  the  appellaea,  by  «>t.ring  a 

The  fact,  are  aUted  .n  the  opinion.  ,^^^,  .ppearance.  wal^  tteir  right  to  ob- 

Mr.   Benjamin   RIm   Formui   argued  Ject  to  the  juried  lotion.    But  tbqr  Kt  tha 

tte   eauae,    and,    with    Hr.    William    Lee  aame  time  tiled  an  exoeption  to  Uw  Jnria- 

Bugbea,  filed  »  brief  for  appelUnL  diction,  and  the  dlitrlet  court  deeided  that 


Mr.   Obtfenoe   Bmnnel   Hebert  argued 


the  two  papert  abould  be  oonaidered  togetb- 


Oa  eanae,   and,   with   Mr.   Walter   Qnion, 


er,  and,  ao  considering  then,  held  that  thaf 

jTII^-fTnV.^l™'    """"   "■""■"  «»^  »<■*  •>•  "B'rfed  aa  a  eonaent  on  tba 

»a  ■  oriei  lor  appeuoea.  ^^^  ^^  ^^  defendmnU  to  anhmit  tbemaelVM 
to  the  jnrladletion  of  the  court.    The  ml- 

Ib.  Jnatlca  HoKeniw  delivered  the  opln-  j^  j,  ^ot  aaaigned  aa  error.     It  U  urged 

laa  of  tha  eourt:  further  that  neither  the  exception  nor  tha 

ttft]     m«  eaaa  ia  here  on  a  qoeation  of  j^^,^    compiled    with    the    tfalrty-firrt 

^i"*^,?^^^      r   \    .    "  "^**  make   aBdavit  that  they   were   not   intai^ 

•',"!.^'?"'^'*,^"t     h  \^  •**"*■**.*  poaed  for  deUy.    It  1.  »fflcia.t  to  anawa, 

nlo  of  landa  made  by  Leche  to  appellee,  A.  v™,,       . ,    .:  i        i    ,    .^  ll 

Wllbart'a  Bona  Shingle  ft  Lumber  &mpan,,  that  the  riijeetion  waa  not  made  in  the  eoDrt 

hvain  ealM  the  Single  and  lumber  com-  >"'""'  «"*  ••  "^  "•lp>«»  aa  error  on  thia 

auy,  and  to  account  for  the  renU  thereof  aPI«»l-    We  therefore  paa«  to  the  conalder- 

•r  the  prooeedn  of  the  land  that  may  have  »tlon  of  the  qucition  certified. 
Urn  aold,  and  to  otherwiae   render   a   full        The  hill  ehargea  with  much  clrcunuiub 

•Monnt   to   appellant   of   the   traoiactioni  tial  detftU,  which  Vt  \a  not  pQM\\i\«  ^a  >f^l- 

Witit  Leeb^,  iaOiridamJlj'  or  otberwit^  \j  aUto  «  ViaWie,  tti«,t  Vtaft  X^mftm  uA 
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Bhingle  company  and  its  president,  Frederic 
Wilbert,  had  entered  into  a  conspiracy  with 
the  bankrupt  and  certain  other  parties  by 
which,  on  June  6,  1906,  the  shingle  and 
lumber  company  acquired  title  to  certain 
plantations  belonging  to  the  bankrupt,  situ- 
ated in  the  parish  of  Iberville,  Louisiana. 
The  purpose  of  the  conspiracy,  it  is  charged, 
was  to  conceal  from  his  creditors  the  bank- 
rupt's assets  and  property,  and  to  protect 
them  from  the  pursuit  of  his  creditors,  with 
the  understanding  that  when  he  got  his  dis- 
charge in  bankruptcy  the  property  was  to 
be  transferred  to  him.  It  was  prayed  that 
the  sale  to  be  set  aside  and  the  defendants 
be  decreed  to  convey  the  lands  to  complain- 
ant in  trust  for  the  creditors  of  the  bank- 
rupt. Without  further  detail  of  the  bill, 
we  shall  assume,  for  the  purpose  of  the  con- 
sideration of  the  question,  that  it  states 
facts  sufficient  to  constitute  a  ground  of 
relief  if  the  court  have  jurisdiction. 
387]  *The  bankruptcy  act  is  very  compre- 
bepsive  of  the  whole  subject  of  bankruptcy. 
It  creates  courts  of  bankruptcy  and  is  full 
in  its  provisions  for  the  collection  and  pres- 
ervation of  the  estate  of  the  bankrupt 
tl  rough  trustees  appointed  by  creditors,  who 
are  given  power  to  bring  suits  to  recover  the 
property  of  the  bankrupt  which  has  been 
conveyed  by  him  in  fraud  of  his  creditors, 
or  to  give  a  preference  to  any  of  them;  the 
purpose  of  the  act  being  to  secure  an  equal- 
ity of  distribution  of  the  assets  of  the  bank- 
rupt among  his  creditors. 

Section  23a  gives  jurisdiction  of  such 
suits  to  the  circuit  courts  of  the  United 
States  which  involve  controversies  at  law  or 
in  equity,  as  distinguished  from  proceedings 
in  bankruptcy,  "in  the  same  manner  and  to 
the  same  extent  only  as  though  bankruptcy 
proceedings  had  not  been  instituted,  and 
such  controversies  had  been  between  the 
bankrupts"  and  the  "adverse  claimants." 
[30  Stat,  at  L.  552,  chap.  541,  U.  S.  Comp. 
Stat.  Supp.  1911,  p.  1499].  By  subdivision 
b  of  §  23  it  is  provided  that  suits  by  the 
trustee  shall  only  be  brought  or  prosecuted 
where  the  bankrupt  might  have  brought  or 
prosecuted  them  if  proceedings  in  bank- 
ruptcy had  not  been  instituted,  unless  by 
consent  of  the  proposed  defendant;  **txeepi 
9uii9  for  the  recovery  of  property  under  f 
60,  eubdivieion  5,  and  §  67  euhdivision  e." 
The  words  in  italics  were  added  as  amend- 
ment by  act  of  February  5,  1903,  chap.  487, 
S  8,  32  SUt.  at  L.  797,  U.  S.  Comp.  Stat 
Supp.  1911,  p.  1493.  Upon  them  the  ques- 
tion in  the  case  turns.  Prior  to  the  amend- 
nma^  mnd  pmaBing  on  S  23  aa  originally  en- 
»cted,  tbiM  court  decided  in  Bwde§  ▼.  First 


Nat.  Bank,  178  U.  8.  624,  44  L.  ed.  1176, 
20  Sup.  Ct.  Rep.  1000,  that  that  section  con- 
trolled and  limited  the  jurisdiction  of  all 
courts  over  suits  brought  by  trustees  to 
collect  debts  due  from  third  parties,  or  to 

set  aside  transfers  of  property  to  third  par* 
ties,  alleged  to  be  fraudulent  against  credit- 
ors, and  that  the  district  courts  of  tha 
United  States  could,  by  the  proposed  de- 
fendant's consent,  but  not  otherwise,  enters 
tain  jurisdiction  of  such  suits.  Harris  ▼• 
First  Nat.  Bank,  216  U.  S.  382,  54  L.  ed. 
528,  30  Sup.  Ct.  Rep.  296. 

*What,  then,  is  the  effect  of  the[888 
amendment?  Section  60  defines  what  shall 
constitute  a  preference,  with  provisions  for 
preventing  or  defeating  them.  Section  67  is 
concerned  with  liens,  their  extent,  limita- 
tion, and  regulation.  By  subdivision  b  of 
§  60  it  is  provided  that  a  conveyance  of 
property  by  the  bankrupt  within  four 
months  before  the  filing  of  a  petition  in 
bankruptcy,  or  after  the  filing  or  before 
adjudication,  for  the  purpose  of  giving 
preference  to  a  creditor,  shall  be  voidable 
by  the  trustee,  and  he  may  recover  the 
property  or  its  value  from  the  creditor. 
Subdivision  e  of  §  67  relates  to  convey- 
ances made  by  the  bankrupt  within  four 
months  prior  to  filing  the  petition,  with  the 
intention  and  purpose  to  hinder,  delay,  or 
defraud  his  creditors.  It  is  provided  that 
such  conveyance  shall  be  null  and  void  ex- 
cept as  to  purchasers  in  good  faith  and  for 
a  present  fair  consideration.  The  property 
so  conveyed  is  declared  to  be  part  of  the 
assets  of  the  bankrupt's  estate,  and  it  it 
made  the  duty  of  the  trustee  to  recover  and 
reclaim  the  same  by  legal  proceedings  or 
otherwise  for  the  benefit  of  the  creditors. 
It  is  also  provided  that  conveyances  and 
transfers  void  as  against  creditors  by  the 
laws  of  the  state,  territory,  or  district  in 
which  the  property  is  situated  shall  be 
deemed  null  and  void  against  the  creditors 
of  the  bankrupt,  and  to  be  recovered  by  the 
trustee.  By  an  amendment  of  1903  (32 
Stat,  at  L.  800,  chap.  487,  U.  S.  Comp.  Stat. 
Supp.  1911,  p.  1506),  it  was  provided  that, 
for  the  purpose  of  such  recovery,  any  court 
of  bankruptcy  and  any  state  court  which 
would  have  had  jurisdiction  if  bankruptcy 
had  not  intervened  shall  have  concurrent  ju- 
risdiction. The  present  suit  does  not  fall 
within  either  of  the  sections  or  either  of 
the  subdivisions.  The  conveyance  sought  to 
be  set  aside  was  not  given  as  a  preference 
within  the  meaning  of  the  law,  nor  was  it» 
assuming  it  to  have  been  fraudulent,  mado 
within  four  months  of  the  filing  of  the  po- 
tition  in  bankruptcy.    The  tame  limitation 
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of  time  would  apply  even  if  the  transfer 
«f  the  property  or  any  of  the  transactions 
889]connected  with  *it  might  be  regarded, 
in  some  of  their  aspects,  as  giving  a  prefer- 
ence, as  counsel  suggest  that  they  might  be 
•o  regarded. 

Subdivision  e  of  §  70  is  invoiced  as  sus- 
taining the  jurisdiction  of  the  district  court. 
That  subdivision  provides  that  the  trustee 
may  avoid  any  transfer  made  by  the  bank- 
rupt of  his  property  which  any  creditor 
might  have  avoided,  and  may  recover  it  un- 
less the  purchaser  was  a  bona  fide  holder 
for  value  prior  to  the  date  of  adjudication. 
This  was  the  provision  of  the  section  a» 
originally  enacted.  In  1903  these  words 
were  added:  "And  for  the  purpose  of  such 
recovery,  any  court  of  bankruptcy,  as  here- 
inbefore defined,  and  any  state  court  which 
would  have  had  jurisdiction  if  bankruptcy 
had  not  intervened,  shall  have  concurrent 
jurisdiction."  32  Stat,  at  L.  800,  chap.  487, 
U.  S.  Comp.  Stat.  Supp.  1911,  p.  1506.  The 
language  of  the  amendment  seems  to  have 
no  limitation,  except  that  the  transfer  must 
be  one  which  any  creditor  could  avoid,  and, 
giving  it  such  generality,  the  question  oc- 
curs, can  it  be  reconciled  with  f  23,  sub- 
divisions a  and  bt  The  amendment  was  a 
part  of  the  same  act  and  passed  at  the  same 
time  that  the  amendment  to  subdivision  b 
of  §  23  was,  and  we  must  assume  that  they 
were  intended  not  to  conflict,  but  to  be  in 
accord,  as  provisions  for  different  situations. 
In  other  words,  that  it  was  the  intention 
that  each  should  have  its  proper  applica- 
tion, distinct  from  and  harmonious  with 
that  of  the  other.  Such  application  is  ob- 
served by  distinguishing  between  jurisdic- 
tion over  the  subject-matter  and  jurisdic- 
tion over  the  person,  as  pointed  out  by  the 
eircuit  court  of  appeals  for  the  fifth  circuit 
in  Hull  V.  Burr,  83  C.  C.  A.  61,  153  Fed. 
945,  approving  and  following  Gregory  v. 
Atkinson,  127  Fed.  185.  In  other  words,  the 
respective  sections  and  their  subdivisions 
confer  jurisdiction  on  the  designated  courts 
•o  far  as  it  is  dependent  upon  the  charac- 
ter of  the  suits,  but  when  the  condition  ex- 
pressed in  subdivision  b  of  §  23  exists,  the 
consent  of  the  defendant  determines  the 
court,  except  when  the  suit  is  "for  the  re- 
S90]covery  of  property  *under  §  60,  subdi- 
vision b,  and  f  ^7,  subdivision  e."  These 
special  exceptions  exclude  any  other.  And 
this  is  the  view  of  the  respective  sections  and 
their  relation  expressed  in  Skewis  v.  Barth- 
dl,  152  Fed.  534;  Palmer  v.  Roginsky,  175 
Fed.  883;  Parker  v.  Sherman,  195  Fed.  648. 
Camira:  Hurley  v.  Devlin,  149  Fed.  268. 

JTudgment  affirmed* 
#7  Zf.  ed. 


HENRY  G.  DARNELL,t  Executor  of  the 
Estate  of  Isaac  M.  Darnell,  Deceased, 
and  Walter  S.  Darnell,  Plffs.  in  Err., 

V. 

STATE  OF  INDIANA. 
(See  S.  C.  Reporter's  ed.  390-398.) 

Statutes  —  who  may  assail  validity. 

1.  A  resident  owner  of  shares  in  a  for- 
eign corporation  which  has  no  taxable  prop- 
erty in  the  state  cannot  complain  that  the 
provisions  of  Burns's  Anno.  Stat.  (Ind.) 
1008,  §§  10,143,  10,233,  10,234,  for  the  taxa- 
tion of  such  shares,  deny  the  equal  protec- 
tion of  the  laws  because  they  make  no  al- 
lowance, as  they  do  in  the  case  of  domestic 
corporations,  where  the  corporation  has 
property  taxed  within  the  state. 

[For  other  cases,  see  Statutes,  I.  d,  8,  In  Di- 
gest Sup.  Ct.  1908.] 

Constitutional  law  —  equal  protection 
of  the  laws  —  taxing  siiares  of  for- 
eign corporation. 

2.  Taxing  shares  of  foreign  corporations 
when  owned  by  inhabitants  of  the  state,  as 
is  done  by  Burns's  Anno.  Stat.  (Ind.)  §§ 
10,143,  10,233,  10,234,  does  not  deny  the 
owner  the  equal  protection  of  the  laws  be- 
cause, in  the  case  of  domestic  corporations, 
it  is  the  property,  and  not  the  shares,  which 
is  taxed. 

[For  other  cases,  see  Constitutional  Law.  299- 
812,  In  Digest  Sup.  Ct.  1908.] 

Commerce  —  state  taxation  —  shares 

of  foreign  corporation. 

3.  Taxation  of  shares  in  foreign  corpora- 
tions, owned  by  inhabitants  of  the  state, 
as  is  done  by  Burns's  Anno.  Stat.  (Ind.) 
§§  10,143,  10,233,  10,234,  while  shares  in 
domestic  corporations  are  only  taxable  when 
the  property  of  the  corporation  is  not  ex- 
empt, and  not  taxable  to  the  corporation 
itself,  does  not  violate  the  commerce  clause 
of  the  Federal  Constitution. 

[For  other  cases,  see  Commerce,  III.  d.,  in  Di- 
gest Sup.  Ct.  1908.] 

[No.  78.] 

Argued  December  9,  1912.    Decided  Decem- 
ber 23,  1912. 

tAppearance  of  W.  S.  Darnell,  adminis- 
trator, etc.,  of  the  estate  of  Isaac  M.  Dar- 
nell, deceased,  filed  and  entered  on  Decem- 
ber 9,  1912. 

Note. — Who  may  raise  objection  that  a 
statute  contains  an  unconstitutional  discrim- 
ination— see  note  to  Pugh  v.  Pugh,  32 
L.R.A.(N.S.)    954. 

Taxation  of  capital  stock  of  corporations 
in  the  United  States — see  note  to  State  Bd. 
of  Equalization  v.  People,  58  L.R.A.  613^ 

Constitutional  equality  in  the  United 
States  in  relation  to  corporate  taxation — 
see  note  to  Bacon  v.  State  Tax  Comrs.  60 
L.R.A.  321. 

Corporate    taxation    and    the    cominffit^!^ 
clause — see  note  to  Bandlox^  ^.  ^q%^  ^ 
L.R^  641. 


SUPBEBfB  COURT  09  THE  UNITED  STATE&               Ora.  IteC 

IN  BBROR  to  the  Buprem*  Court  of  the  The  protection  afforded  bj  the  oaaoMrw 

State  of  IndiiDk  to  review  ft  judgment  cUiue  of  the  Conatltution  ti  not  withdi&wB 

wbteb  afflrmed  §,  Judgment  of  the  Marioo  or  euipended  after  the  propertj  of  foreiga 

C^cuit  Court,  enforcing  k  t»x  on  the  ih&rei  origin   ho*   ecquired  a  permanent  aitna  is 

of  atock  in  a  foreign  corporation,  owned  b;  the    state,    and    ii    commingled    with    and 

a  reaident  of  the  atate.    Affirmed.  merged  into  the  general  maaa  of  fropertf 

See  tame  caee  below,   1T4   Ind.   143,  SO  tlMrain.     It  oontinuee  until  the  oommodi^ 

N.  E.  7U.  has  ceaaed  to  be  the  aubjeet  of  diaerimlufe- 

Hm  Aula  are  stated  in  the  opinion.  ing  legialation  bj  reaaon  of  ita  foreign  aliaf>' 

Mr.    JoMpb    P.    Oowem    argued    the  "'^■„           „.         ,„,,,„    „„    „.  , 

ean.^  anT-itl.  Mr.  Merrill  Moo^  filed  ^'I'Ji^,'-  "'r^*;, "  ""  ^""'  ??  ^ 

abrW  for  plaintiffa  in  error-  «*■  ^^-  ^-  "■  **"""  »  Son  Co.  t.  Mam- 

Sh^iofK  i^acoriration...  prop-  P^^^OB  O   a  118,  62  1.  ed.  «>.  28  S«p. 

erty.     The  owner  of  nich  share*  owns  and  ^*l^^-  "^-          .  j  .    .v    »  ^      , 

bold,  them  ai  property,  separate  and  distinct  ^'  P""*"  ^*"^  ^  ?•  ^f^'^  f""! 

from  the  eapiUI  stock  and  tangible  prop-  ""*•  """^  *^,  wr respond. aglimiUtiona  of 

erty  of  the  corporation.  the  power,  of  the   Tsrious  statea,  are  not 

Sewsrd  r.  Rising  Sun,  79  Ind.  361;  Dar-  «"'^"'«?    *^   *^  ,'°"™°'*?'*"i^  r.*"  JH!!;" 

nell  ».  State,  1T4  Ind.  143.  90  N.  E.  769;  J^""  '''""?'_?'■'" JT  "''"'  ""  *^,^'?: 

Haaely  V.  Ensley,  40  Ind.  App.  698,  92  N.  E.  tion  waa  adopted    Tbey  keep  pace  witii  tha 

-    1   Bank  of  Commerce  r.  Tenncs.ee,   161  P^R"*"   °'  *^«  oonntry,   and   adapt  Own.- 


U.  S.  134,  146,  40  L.  ed.  64S,  649,  16 

Ct.  Rep.  4SS;   Farrington  v.  Tenneseee,  9B 

U.  8.  919,  6B7, 24  U  ed.  6SS,  501 


selves  to  the  new  dereiopmenta  of  time  Mtd 
ircumstancea. 
Fensacola  Tel^.  Co.  v.  Weitem  U.  Teleg. 


'a.  such  sbilres  have'.  v;iuc  Independent    ^O"  »«  ""  ^-  1-  24  L.  ed.  708. 


of  the  party  owning  them,  i 


clause  was  made  a  part  of 


ported,  beld,  bought,  sold,  snd  taxed  like  ">*  Constitution  to  insure,  aa  nearly  a.  WM 

other  property,   they  arc  subjects  of   inter-  cox'-t^t  with  the  reaerr^  poUoe  powen 

aUte  commeree.  ">'  »**  •*•*«•'  «bMl"t«  freedom  of  comm«- 

Paul  r.  Virginia,  B  Wall.  168,  1«  L.  ed.  jl'l  inW""*  within  the  bonndwie.  of  tha 

367  i  Farrington  v.  Tenneaace.  9B  U.  B.  679,  U"'**^   «*»»«•     .V"*"   '*,  ""   f^  "" 

087,  24  U  ed.  668,  661 ;  Bank  of  Commerce  P""."'*"  .*«.  •«"!    themaelve.  of  the   pi»- 

V.  Tennessee,  161  U.  S.  134,  J46,  40  L.  ed.  '^''*"  prmciple  or  theory,  directly  or  la- 

546,  640,  16  Sup.  Ct  Rep.  456;  People  ex  ^"^J-           „  ,       ,.  ™^    .         .  ■,      , 

rel.    Hatch   V.    Reardon,    IM   N.    Y.   431,   8  °'^^'  ''J^™'  "  ^^,  'i  \t  ti 

L.R.A.<N.S.)    314,   112  Am.  St  Rep.  828.  f  •   <*»?*■  ^''""""J  ^"  "'^^  f**-  " 

77  N.  E.  667,  6  Ann.  Caa.  BIB,  204  U.  S.  J*  ?*■  "^'.n^*^"  !'  "'"S**L^'^'»*' 

162,  61  L.  ed.  415,  27  8np.  CL  Rep.  188,  0  "■  ^'i"'  ^  Kf-  *"'  "  ?"P-  *^?^ 

Ann.  Caa.  736;   Haaely  t    Ensley,  40  lid.  ^^^'^r,^'^^'  '■„T''^"'t;,^??  "'  ^^  t*t'  ? 

App.   698,   82    N.    E.    809,    Lottery    Ca«!  ^/*K"5'  "*"'"« 'l  "'*=''«"■""  "•?• 

(Champion  T.  Ames)  188  U.S.  321,  47  L.ed.  !"•  29  ^-  «*■/"'/  S^P-  ^*^P%«*t 

4K,  23   Sup.  Ct.  Rep.   321,    13  Am.   Crim.  ^rown  »■  Houston,  114  U.  B.  622,  29  U  rf. 

Rep.    661;    International    Tertbook    Co.    v.  257,  S  Sup.  Ct  Rep.  1091. 

Pigg,  217  V.  S.  01,  64  U  ed.  678,  27  LJl.A.  *■   ">•   *""■«  "•*"*"   "'  I'"i'»».   " 

(N.S.)  408,  30  Sup.  Ct  Rep.  481,  IB  Ann.  wnstrued  hy  her  court.,  require  all  ahaia. 

Caa.  1103;  Nathan  v.  Louisiana,  8  How.  73,  "*  ■»»<*  '">  foreign  corporations  to  be  lirt«d 

12U«d.092;  Judson,  IntersUte  Oommenje,  ^o'   taxation,   while   exempting   from   taxa- 

|g  8,  10.  tion  like  shares  of  stock  in  domestic  eorpo- 

niien  the  statute  of  a  state,  aa  construrd  rations,   they  violate    the   oommeroe  olanM 

by  the  courts  of  that  state,  places  a  greater  ot  the  Constitution  of  tlw  United  BtatM. 

or  more  onerous  burden  upon  property  com-  I.  M.  Darnell  &  Bon  Co.  *.  Mempbia,  208 

ing  from  a  foreign  state  than  is  imposed  U.  8.  118,  62  L.  ed.  418,  28  Bup.  Ct  B«p. 

upon  like  property  ot  domestic  origin,  it  is  M7 ;  Webber  v.  Virginia,  103  U.  B.  344,  28  h, 

void  in  ao  far  aa  it  diMriminatea,  because  ed.  666;  Guy  v.  Baltimore,  100  U.  S.  484,  W 

in  eonflict  with  the  commerce  elanae  of  the  L,  ed.  743;  Walling  v.  Uiohigan,  116  U.  8, 

Constitution  of  the  United  Btates.  446,  20  L.  ed.  691,  6  Bup.  Ct  Rep.  464) 

I.  M.  DarneU  ft  Son  Ca  r.  Memphis,  20B  Oibbons  t.  Ogden,  9  Wbeat  1,  6  L.  ad.  SS) 

U.  a  113,  6-2  U  ed.  413,  2B  Sup.  Ct  Rep.  Dook  v.  Marshall  Coun^,  106  U.  B.  261,  4t 

247;  Webber  t.  Virginia,  103  U.  B.  344,  26  L  ed.  471,  26  Sup.  Ct  Rep.  238;  Brawn  t. 

L.   ad.   66B;    Quy  v.    Baltimore,    100   U.    a  Elouston,  114  U.   a  622,  20  L.  ed.  267,  S 

434,  26   L.  ed.   743;   Walling   v.  Michigan,  3up.   Ct.   Rep.    1091. 

JJa  U.   8.   449,  SO  I*  ti.   601,   6  Sup.   Ct  The  anpreme  oonrt  ot  Indiana  haa  prastt- 

Aip.  4SA  mU.  adnittad  that  tba  tuing  atabttM  tt 

**'  IM  V,  ■. 


Itlt. 


DARNELL  t.  INDIANA. 


thftt  ilate  wen  to  framed  ae  to  call  into 
plaj  tlie  proteetive  theory. 

Cook  T.  Harion  County,  176  Ind.  708,  92 
K.  E.  879. 

And  tlie  Indiana  appellate  court  has 
frankly  stated,  and  the  case  has  been  ez- 
pnmty  approved  by  the  supreme  court  in 
Cook  T.  liarion  County,  supra,  that  the  acts 
of  the  legislature  manifest  a  clear  intent 
and  purpose  to  distinguish  between  shares 
of  stodc  in  a  foreign  corporation  and  shares 
of  stodc  in  a  domestic  corporation. 

Hasely  t.  Ensley,  40  Ind.  App.  698,  82 
N.  B.  809. 

The  question  presented  here  was  not 
raised,  discussed,  or  decided  in  Kidd  v.  Ala- 
bama, 188  U.  S.  730,  47  L.  ed.  609,  23  Sup. 
Ct.  Repw  401,  or  Wright  t.  Louisville  A  N. 
R.  Co.  196  U.  S.  219,  49  L.  ed.  167,  25  Sup. 
Ct  Rep^  16. 

While  the  equal  protection  clause  of  the 
Constitution  permits  classification  for  pur- 
poses of  taxation,  it  forbids  an  arbitrary 
classification, — a  classification  without  sub- 
stantial basis.  Like  property  under  like 
circumstances  and  conditions  must  be 
treated  alike,  both  in  the  privileges  con- 
ferred and  the  liabilities  imposed.  Where 
an  act  of  the  legislature  discriminates,  it 
is  void  to  that  extent. 

Southern  R.  Co.  v.  Greene,  216  U.  S.  400, 
64  L.  ed.  536,  30  Sup.  Ot  Rep.  287,  291, 
19  Ann.  Cas.  1247;  Connolly  v.  Union  Sewer 
Pipe  Co.  184  U.  S.  640,  46  L.  ed.  679,  22 
Sup.  Ct  Rep.  431;  Barbier  v.  Connolly,  113 
U.  S.  27,  31,  28  U  ed.  923,  6  Sup.  Ct  Rep. 
367;  Home  Ins.  Ca  ▼.  New  York,  134  U. 
a  694,  83  L.  ed.  1026,  10  Sup.  Ct  Rep.  693. 

The  case  at  bar  is  to  be  distinguished  from 
the  case  of  Kidd  v.  Alabama,  188  U.  S.  730, 
47  Sup.  Ct  Rep.  669,  23  Sup.  Ct  Rep.  401, 
and  Wright  v.  Louisville  A  N.  R.  Co.  195 
U.  8.  219,  49  L.  ed.  167,  26  Sup.  a.  Rep. 
16,  upon  two  grounds:  First,  in  those  cases 
stock  in  foreign  corporations  was  not  re- 
qnired  to  be  listed  for  taxation,  if  the  for- 
eign corporation  was  doing  business  and  was 
taxed  in  the  state  whose  statute  was  at- 
tacked, while  under  the  Indiana  statute  all 
stock  in  foreign  corporations  must  be  listed. 
Seoond,  in  Indiana  the  manifest  intent  and 
purpose  of  the  act  is  the  development  of 
home  industries,  not  by  legitimate  induce- 
ments, but  by  discrimination  carried  so 
far  as  to  even  penalise  the  owners  of  stock 
In  domestic  corporations  when  such  corpora- 
tions go  out  of  the  state  to  do  business. 

Stroh  T.  Detroit,  131  Mich.  109,  90  N.  W. 
1029. 

The  mere  fact  that  property  is  not  actual- 
ly moving  in  the  channels  of  interstate 
aommeree,  or  is  not  actually  being  offered 
lor  lala  at  the  particular  time  that  it  is 
tttzad,  does  not  excuse  a  diMcriminAting  tax 
B7  Li,  ed. 


based  upon  its  foreign  origin ;  for  even  after 
it  is  at  rest  and  has  acquired  a  permanent 
situs,  the  constitutional  protection  continues 
until  the  commodity  has  ceased  to  be  the 
subject  of  discriminating  legislation  by  rsa- 
son  of  its  foreign  character. 

Welton  V.  Missouri,  91  U.  S.  276,  23  L. 
ed.  347;  I.  M.  Darnell  A  Sons  Co.  v,  Mem- 
phis, 208  U.  S.  113,  62  L.  ed.  413,  28  Sup. 
Ct  Rep.  247;  Judson,  Interstate  Commerce, 
§  16. 

The  case  at  bar  does  not  differ,  so  far  as 
the  principle  involved  is  concerned,  from 
State  V.  Zophy,  14  S.  D.  119,  80  Am.  St 
Rep.  741,  84  N.  W.  391. 

Nothing  could  so  disastrously  affect  com- 
merce as  a  construction  of  tbe  commerce 
clause  that  would  impair  its  efficacy. 

Philadelphia  A  S.  Mail  S.  S.  Ca  v.  Penn- 
sylvania, 122  U.  S.  320,  30  L.  ed.  1200, 
1  Inters.  Com.  Rep.  308,  7  Sup.  Ct.  Rep. 
1118. 

The  fact  that  the  act  would  have  been 
valid  if  limited  to  the  particular  circum- 
stances shown  in  the  declaration  did  not  pre- 
vent tbe  railroad  from  taking  advantage 
of  the  fact  that  the  whole  act  was  void  be- 
cause by  general  words  it  also  embraced 
that  which  Congress  had  no  power  to  regu- 
late. 

State  V.  Missouri  P.  R.  Co.  212  Mo.  668, 
111  S.  W.  500;  United  States  v.  Ju  Toy, 
198  U.  S.  253,  262,  49  L.  ed.  1040,  1044,  26 
Sup.  Ct  Rep.  644;  Employers'  Liability 
Cases  (Howard  v.  Illinois  C.  R.  Co.)  207 
U.  S.  463,  52  L.  ed.  297,  28  Sup.  Ct  Rep. 
141;  Pittsburgh,  C.  C.  A  St  L.  R.  Co.  ▼. 
Montgomery,  152  Ind.  1,  69  L.R.A.  876,  71 
Am.  St  Rep.  301,  49  N.  E.  582;  Ballard 
V.  Mississippi  Cotton  Oil  Co.  81  Miss.  5079 
62  L.R.A.  407,  95  Am.  St  Rep.  476,  34  So. 
533;  Baldwin  v.  Franks,  120  U.  S.  685,  690, 
30  L.  ed.  768,  7  Sup.  Ct.  Rep.  656,  763;  Illi- 
nois C.  R.  Co.  V.  McKendree,  203  U.  S.  514, 
51  L.  ed.  208,  27  Sup.  Ct.  Rep.  153 ;  State 
ex  rel.  Corwin  v.  Indiana  A  0.  Oil,  Oas, 
A  Min.  Co.  120  Ind.  576,  6  L.R.A.  679,  2 
Inters.  Com.  Rep.  768,  22  N.  E.  778;  Griffin 
V.  State,  119  Ind.  520,  22  N.  E.  7;  Logan 
v.  Stogsdale,  123  Ind.  372,  8  L.R.A.  68,  24 
N.  E.  136;  State  v.  Chicago,  M.  A  St  P. 
R.  Co.  136  Wis.  407,  19  L.R.A.(N.S.)  326, 
117  N.  W.  686;  Poindexter  v.  Greenhow, 
114  U.  S.  270,  302,  29  L.  ed.  186,  197,  6 
Sup.  Ct  Rep.  903,  962;  United  States  v. 
Reese,  92  U.  S.  214,  23  L.  ed.  563;  United 
States  V.  Steffens,  100  U.  S.  82,  25  L.  ed. 
560;  Spraigue  v.  Thompson,  118  U.  S.  90, 
04,  30  L.  ed.  115,  116,  6  Sup.  Ct  Rep.  988. 

Mr.    Morton    S.    Hawkins    argued    the 
cause,    and    Mr.    Thomas    H.    Honan,    At^ 
torney    General   of   lnd\axvsb^   axk^  '^«isaT%« 
Jamee  E,  McCuWouch,  "E^^%t^  "^^  '^jw&i. 


SUPREME  COURT  OF  THE  UNITED  STATES.               Oor.  Temm, 

and  Martin  M.  Hugg,  filed  a  brief  for  de-  Gordon  v.  Appeal  Tax  Court,  3  How.  133- 

fendant  in  error:  150,  11  L.  ed.  529-537;  Sturges  v.  Carter, 

A  state  has  jurisdiction  of  all  persons  and  114   U.   S.  511-521,  29   L.  ed.  240-243,   5 

things  which  do  not  belong  to  some  other  Sup.  Ct.  Rep.  1014. 

jurisdiction,  such  as  the  representatives  of  The  capital  stock  is  another  property, — 

foreign  governments,  with  their  houses  and  corporately  associated,  for  the  purpose  of 

effects,  and  property  belonging  to  or  in  use  banking, — but  in  its  parts  is  the  individual 

by  the  United  States,  and  such  state  may  property  of  the  stockholders  in  the  propor- 

tax,  as  part  of  their  general  estate  attached  tions  they  may  own  it.     Being  their  indi- 

to  their  persons,  its  residents  for  personal  vidual  property,  they  may  be  taxed  for  it, 

property  owned  by  them  but  situated  within  as  they  may  for  any  other  property  they 

another  state,  even  though  the  latter  state  may  own. 

also  taxes  such  property.  Gordon  v.  Appeal  Tax  Court,  3  How.  183- 

Coe  V.  Errol,  116  U.  S.  517,  524,  29  L.  ed.  150,  11  L.  ed.  529-537. 

715,  717,  6  Sup.  Ct.  Rep.  475;  Bonaparte  v.  Shares  of  stock   in  a  corporation  follow 

Appeal  Tax  Court,  104  U.  S.  592,  26  L.  ed.  the  domicil   of  the   owner,   like  any  other 

845.  personal  property. 

The  power  of  taxation,  indispensable  to  1  Cooley,  Taxn.  3d  ed.  86;  2  Cook,  Corp. 

the  existence  of  every  civilized  government,  §  565;  San  Francisco  v.  Fry,  63  Cal.  470; 

is    exercised    upon    the   assumption    of    an  Hart   v.    Smith,   159    Ind.    193,   58    L.RJL. 

equivalent  rendered  to  the  taxpayer  in  the  949,  95  Am.   St.  Rep.  280,  64  N.  E.  661; 

protection   of  his   person  and  property,  in  Greenleaf  v.  Morgan  County,  184  111.  228, 

adding  to  the  value  of  such  property,  or  in  75  Am.  Rep.  168,  56  N.  E.  295;  Kirtland  v. 

the  creation  and  maintenance  of  public  con-  Hotchkiss,    100   U.    S.   491-499,  25    L.   ed. 

veniences  in  which  he  shares, — such,  for  in-  558-562. 

stance,  as   roads,  bridges,  sidewalks,   pave-  Bonds  secured  by  mortgage  held  by  a  non- 

mcnts,   and    schools   for    the    education    of  resident  of  the  state  in  which  the  mortgaged 

his  children.  property  is  situate  are  personal  property. 

Union  Refrigerator  Transit  Co.  v.  Ken-  and  follow  the  domicil  of  the  owners, 

tucky,  199  U.  S.  194-202,  50  L.  ed.  150-152,  State  Tax  on  Foreign-held  Bonds,  16  Wall. 

26  Sup.  Ct.  Rep.  36,  4  Ann.  Cas.  493.  300,  323,  21  L.  ed.  179,  188. 

In  cases  of  intangible  personal  property,  A  tax  on  the  property  of  a  corporation  is 
the  tendency  of  modern  authorities  is  to  not  a  tax  upon  its  capital  stock, 
apply  the  maxim,  Mohilia  sequuntur  per-  Van  Allen  v.  Assessors  (Churchill  v. 
8onam,  and  to  hold  that  such  property  may  Utica)  3  Wall.  573-583,  18  L.  ed.  229-234. 
be  taxed  at  the  domicil  of  the  owner  as  the  The  owner  of  shares  of  stock  in  a  corpo- 
real situs  of  the  property.  ration  may  dispose  of  them  at  his  pleasure, 

Ibid.  and  in  so  doing  works  no  change  or  modifica- 

A  tax  in  the  state  of  Tennessee  is  no  tax  tion  in  the  title  of  the  corporate  property; 
in  the  state  of  Indiana.  upon  his  death  such  shares  go  to  his  admin- 
Wright  T.  Louisville  A  N.  R.  Co.  195  U.  S.  istrator,  although  the  entire  capital  of  the 
219-222,  49  L.  ed.  167,  168,  25  Sup.  Ct.  corporation  may  consist  of  real  estate,  and 
Rep.  16;  Kidd  v.  Alabama,  188  U.  S.  730-  will  be  distributed  according  to  the  law  of 
733,  47  L.  ed.  669-673,  23  Sup.  Ct.  Rep.  401.  the  domicil  of  the  owner,  and  not  the  law 

In  corporations,  four  elements  of  taxable  of  the  domicil  of  the  corporation. 

value    are    sometimes    found:      (1)    Fran-  Judy  v.  Beckwith,  137  Iowa,  24,  15  L.R.A. 

ehises;    (2)  capital  stock  in  the  hands  of  (N.S.)    142,  114  N.  W.  565,  15  Ann.  Cas. 

the   corporation;     (3)  corporate   property;  890;  Bradley  v.  Bauder,  36  Ohio  St.  28,  88 

and   (4)  shares  of  the  capital  stock  in  the  Am.  Rep.  647. 

hands  of  the  individual  stockholders.  xhe  taxation  by  one  state  of  shares  of 

Tennessee  v.  Whitworth.  117  U.  S.  129-  g^ock    in   a   corporation    of   another    state 

186,  29  L.  ed.  830-832,  6  Sup.  Ct  Rep   645 ;  ^^^^  ^^     ^  ,^3.^,^^  ^j  ^^^  j^,„^,  3^t^  j. 

NewOrleansv^Houston   119U.S  26^^^^^^^^  a   matter  of  policy  for  the  legislature  to 

30  L.  ed.   411-414,  7   Sup.  Ct   Rep.   198;  ....*.       u             *          *•*  *•       1 

rk_      V        XT  X   T>     1        r^       V         i^o  TT  determine,  m  the  absence  of  constitutional 

Owensboro  Nat.  Bank  v.  Owensboro,  173  U.  u-K-f 

S.  664-682,  43  L.  ed.  850,  857,  19  Sup.  Ct  P'"®'' *° >"<>'*• 

Rep.  537;  Bank  of  Commerce  t.  Tennessee,  Ki^land   v.   Hotchkiss,   100   U.   S.   491- 

161  U.  S.  134-146,   40  L.  ed.  646-649,  16  ^^^>  25  L.  ed.  568-562;  Bacon  t.  State  Tax 

Sup.  a.  Rep.  456.  Comrs.  126  Mich.  26,  60  L.R.A.  321,  86  Am. 

The  capital  stock  of  a  corporation  is  sep-  St  Rep.  524,  86  N.  W.  247 ;   Greenleaf  v. 

arable  from  the  property  of  the  corpora-  Morgan   County,  184  111.  227,  75  Am.  St. 

tion,  and  the  stockholders  may  be  taxed  upon  Rep.  168,  56  N.  E.  295. 

ihejr  stock  as  for  any  other  property  they  Indiana   taxed   the  shares   because   thij 

^a^r  owiL  were  owned  by  one  of  its  residents  and  withia 
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its  jurisdiction,  noi  because  they  were  em- 
ployed in  interstate  commerce. 

Pulman's  Palace  Gar  Co.  v.  Pennsyl- 
vania, 141  U.  S.  18-25,  35  L.  ed.  613-617, 
11  Sup.  Ct  Rep.  876. 

The  tax  upon  the  shares  of  Issae  M.  Dar- 
nell was  not  a  tax  on  or  because  of  the  trans- 
portation, or  the  right  of  transit  of  said 
shares  to  the  state,  or  through  the  state  to 
other  states  or  countries. 

Ibid. 

Isaac  M.  Darnell  was  not  engaged  in  com- 
merce between  the  states;  his  shares  of  stock 
were  not  in  transit  between  or  through  any 
of  the  states;  he  had  not  gone  into  Indiana 
to  sell  his  shares;  and  therefore  the  shares 
were  not  interstate  commerce. 

New  York  ex  rel.  Hatch  v.  Reardon,  204 
U.  8.  152,  51  L.  ed.  415,  27  Sup.  Ct.  Rep. 
188,  9  Ann.  Cas.  736. 

Indiana  did  not  impose  the  tax  upon  the 
shares  owned  by  Isaac  M.  Darnell,  as  im- 
ported articles,  or  on  their  sale. 

New  York  v.  Roberts,  171  U.  S.  658-664, 
43    L.  ed.  323-326,  19  Sup.  Ct.  Rep.  58. 

Deposits  and  debts  in  one  state  owing  to  a 
resident  of  another  state,  which  are  delayed 
within  the  jurisdiction  of  the  former  state 
an  indefinite  time,  are  not  in  transitu  so  as 
to  withdraw  them  from  the  taxing  power 
of  such  state. 

Blackstone  v.  Miller,  188  U.  S.  189-203, 
47  L.  ed.  439-444,  23  Sup.  Ct  Rep.  277. 

After  an  article  has  ceased  to  be  an  im- 
port from  another  state  by  being  mingled 
with  other  property  in  the  state  into  which 
it  was  sent,  it  is  subject  to  taxation  by  the 
latter  state. 

Nathan  v.  Louisiana,  8  How.  73-80,  49 
L.  ed.  992-995. 

Whenever  property  has  become  incorpo- 
rated into  the  bulk  of  the  property  of  a  state, 
it  is  subject  to  taxation  by  such  state. 

Pittsburg  &  S.  Coal  Co.  v.  Bates,  166 
U.  S.  577-589,  39  L.  ed.  538-544,  5  Inters. 
Com.  Rep.  30,  15  Sup.  Ct.  Rep.  415;  Brown 
V.  Houston,  114  U.  S.  622-633,  29  L.  ed. 
257-261,  5  Sup.  Ct.  Rep.  1091. 

It  is  not  a  violation  of  the  interstate 
eommerce  clause  of  the  Constitution  for  a 
state  to  tax  her  resident  citizens  for  debts 
held  by  them  against  nonresidents. 

Kirtland  v.  Hotchkiss,  100  U.  S.  491-499, 
25  L.  ed.  558-562. 

The  fact  that  an  article  is  manufactured 
for  export  to  another  state  does  not  of  itself 
make  it  an  article  of  interstate  commerce; 
and  the  intent  of  the  manufacturer  does  not 
determine  when  the  article  or  product  passes 
from  the  control  of  the  state  and  belongs  to 
commerce. 

United  SUtes  v.  E.  C.  Knight  Co.  156 
U.  S.  1,  13,  39  L.  ed.  325,  329,  15  Sup.  Ct. 
Rep.  249. 


Where  goods  shipped  from  one  state  into 
another  had  arrived  at  their  destination, 
and  were  at  rest  in  the  state,  were  enjoying 
the  protection  which  the  laws  of  the  state 
afforded,  and  were  taxed,  without  discrimi- 
nation, like  all  other  property,  this  tax  did 
not  amount  to  a  regulation  of  interstate 
commerce  in  the  sense  of  the  Constitution, 
although  the  levy  of  such  tax  might  re- 
motely or  indirectly  affect  interstate  eom- 
merce. 

American  Steel  k  Wire  Co.  v.  Speed,  192 
U.  S.  500-521,  48  L.  ed.  538-546,  24  Sup. 
Ct.  Rep.  365. 

The  rule  of  equality,  in  respect  to  the 
subject,  only  requires  the  same  means  to  be 
applied  impartially  to  all  the  constituents 
of  each  class,  so  that  the  law  shall  operate 
equally  and  uniformly  upon  all  persons  in 
similar  circumstances. 

Kentucky  R.  Tax  Cases,  115  U.  S.  321- 
337,  29  L.  ed.  414-419,  6  Sup.  Ct  Rep. 
419;  Home  Ins.  Co.  v.  New  York,  134  U.  S. 
594-606,  33  L.  ed.  1025-1031,  10  Sup.  Ct 
Rep.  593;  Southwestern  Oil  Co.  v.  Texas, 
217  U.  S.  114-126,  54  L.  ed.  688-694,  30 
Sup.  Ct  Rep.  496. 

The  14th  Amendment  does  not  prevent 
the  classification  of  property  for  taxation, — 
subjecting  one  kind  of  property  to  one  rate 
of  taxation,  and  another  kind  of  property 
to  a  different  rate, — distinguishing  between 
franchises,  licenses,  and  privileges,  and  vis- 
ible and  tangible  property,  and  between  real 
and  personal  property. 

Home  Ins.  Co.  v.  New  York,  134  U.  S.  594- 
006,  33  L.  ed.  1025-1031,  10  Sup.  Ct  Rep. 
593;  Southwestern  Oil  Co.  v.  Texas,  217 
U.  S.  114-123,  54  L.  ed.  688-694,  30  Sup. 
Ct.  Rep.  496. 

Under  a  law  of  New  York  imposing  a 
transfer  tax  upon  personal  property  within 
the  state  belonging  to  a  nonresident  at  the 
time  of  his  death,  such  transfer  tax  may  be 
levied  upon  debts  and  deposits  owing  to  such 
decedent  by  citizens  of  New  York ;  and  such 
transfer  tax  does  not  deprive  the  executrix 
and  legatees  of  such  decedent  of  any  of  the 
privileges  and  immunities  of  the  citizens  o' 
New  York. 

Blackstone  v.  Miller,  188  U.  S.  189-207, 
47  L.  ed.  439-445,  23  Sup.  Ct  Rep.  277. 

The  taxation  by  one  state  of  shares  of 
stock  owned  by  a  resident  in  a  corporation  of 
another  state,  when  the  property  of  the 
corporation  is  taxed  in  the  state  in  which 
it  is  incorporated  and  does  business,  is  not 
double  taxation. 

Sturges  V.  Carter,  114  U.  S.  511-521,  29 
L.  ed.  240-243,  5  Sup.  Ct  Rep.  1014;  New 
Orleans  v.  Houston,  119  U.  S.  265-277,  30 
L.  ed.  411-415,  7  Sup.  Ct  Rep.  198;  Sau 
Francisco  y.  Fry,  tk^  Ct\.  ^ll*^  '^w^ot  '^^ 
Rockford,  R.  !•  k  BV  la,  ^  C»-  1^  \Vl. 
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666;  Greenle&f  t.  Morgan  Countj,  184  111. 
227,  76  Am.  St  Rep.  168,  66  N.  K  296; 
Thrall  v.  Ouiney,  141  Mich.  396,  113  Am. 
St.  Rep.  628,  104  N.  W.  646;  Judy  t.  Beck- 
with,  137  Iowa,  24,  16  L.RJL(NJ3.)  142, 
114  N.  W.  665,  16  Ann.  Caa.  890. 

To  be  double  taxation  the  same  state  must 
tax  the  corporation  for  its  property,  and 
also  tax  its  shares  in  the  hands  of  the 
owners. 

Thrall  v.  Guiney,  141  Mich.  396,  118  Am. 
St.  Rep.  628,  104  N.  W.  646;  Judy  ▼.  Beck- 
with,  137  Iowa,  24,  16  L.R.A.(N.S.)  142, 
114  N.  W.  665,  16  Ann.  Cas.  890;  Bradley 
T.  Bauder,  36  Ohio  St.  36,  38  Abl  Rep.  647. 

A  tax  may  lawfully  be  levied  on  the  shares 
of  a  foreign  corporation  held  and  owned  by 
a  resident  of  the  state  which  imposes  the 
tax. 

Kidd  V.  Alabama,  188  U.  S.  730,  47  L.  ed. 
660,  23  Sup.  Ct.  Rep.  401 ;  Cooley,  Taxn.  3d 
ed.  86;  Bradley  t.  Bauder,  36  Ohio  St.  28, 
38  Am.  Rep.  547 ;  Bacon  t.  State  Tax  Comrs. 
126  Mich.  22,  60  L.R.A.  321,  86  Am.  St 
Rep.  524,  85  N.  W.  247;  San  Francisco  t. 
Fry,  63  Cal.  470;  Greenleaf  v.  Morgan 
County,  184  111.  228,  75  Am.  St  Rep.  168,  66 
N.  E.  295;  Stanford  v.  San  Francisco,  131 
Cal.  34,  63  Pae.  145;  Newark  City  Bank  v. 
Fourth  Ward  Assessor,  30  N.  J.  L.  20; 
Sturges  V.  Garter,  114  U.  S.  511,  29  L.  ed. 
240,  5  Sup.  Ct.  Rep.  1014;  Wright  v.  Louis- 
ville k  N.  R.  Co.  193  U.  S.  219,  49  L.  ed. 
167,  25  Sup.  Ct.  Rep.  16;  Kirtland  t.  Hotch- 
kiss,  100  U.  S.  491-499,  25  L.  ed.  558-662; 
Thrall  t.  Guiney,  141  Mich.  397,  113  Am. 
St  Rep.  628,  104  N.  W.  646;  Com.  v.  Lovell, 
126  Ky.  491,  101  S.  W.  970;  Judy  v.  Beck- 
with,  137  Iowa,  24,  15  L.R.A.(N.S.)  142, 
114  N.  W.  566. 

Whether  the  state  of  Indiana  shall  meas- 
ure the  contribution  which  persons  resident 
within  its  jurisdiction  shall  make  by  way 
of  taxes,  in  return  for  the  protection  it  af- 
fords them,  by  the  value  of  the  credits, 
choses  in  action,  bonds,  or  stocks  which  they 
may  own  (other  than  such  as  are  exempted 
or  protected  under  the  Constitution  and 
laws  of  the  United  States),  is  a  matter 
which  concerns  only  the  people  of  that  state, 
with  which  the  Federal  government  cannot 
rightly  interfere. 

Kirtland  v.  Hotchkiss,  100  U.  S.  491-499, 
26  L.  ed.  558,  562;  Liverpool  A  L.  ft  G.  Ins. 
Co.  V.  Bd.  of  Assessors,  221  U.  S.  346-356, 
66  L.  ed.  762-768,  31  Sup.  Ct.  Rep.  660. 

The  taxation  of  shares  of  stock  in  a  for- 
eign  corporation  by  the  state  in  whieh  the 
owner  resides  is  not  a  violation  of  the  14th 
Amendment  to  the  Federal  Constitation. 

Kirtland  ▼.  Hotchkiss,  100  U.  &  491-499, 

26  L.  ed.  568-662;   Thrall  ▼.  Guiney,  141 

JfM^  JW^  229  Am.  St  Bep.  62$,  104  N.  S. 


Mr.  Justice  Holmes  delivered  the  opin 
ion  of  the  court: 

This  is  an  action  brought  by  the  state 
of  Indiana  for  taxes  on  stock  of  a  Tennessee 
corporation,  owned  by  the  principal  defend- 
ant The  Indiana  statutes  purport  to  tax 
all  shares  in  foreign  corporations  except 
national  banks,  owned  by  inhabitants  ci 
the  state,  and  all  shares  in  domestic  cor- 
porations when  the  property  of  such  corpo- 
rations is  not  exempt  or  is  not  taxable  to 
the  corporation  itself.  If  the  value  of  the 
stock  exceeds  that  of  the  tangible  taxable 
property,  this  excess  also  is  taxed.  Bums's 
Anna  SUt  (Ind.)  1908,  S§  10,143,  10,288, 
10,234.  The  declaration  was  demurred  to 
on  the  ground  that  the  statutes  were  con- 
trary to  the  commerce  clause,  art.  1,  |  8, 
and  *the  14th  Amendment  of  the  Con-[898 
stitution  of  the  United  States.  Judgment 
was  entered  for  the  plaintiff  (174  Ind.  148, 
90  N.  E.  769),  and  a  writ  of  error  was  al- 
lowed. 

The  case  is  pretty  nearly  disposed  of  by 
Kidd  V.  Alabama,  188  U.  S.  730,  47  L.  ed. 
669,  23  Sup.  Ct  Rep.  401,  where  the  real 
matter  of  complaint,  that  the  property  of 
the  corporation  presumably  is  taxed  in 
Tennessee,  is  answered.  See  also  Wright  ▼. 
Louisville  k  N.  R.  Co.  195  U.  S.  219,  222, 
49  L.  ed.  167,  168,  25  Sup.  Ct.  Rep.  16.  But 
it  is  said  that  the  former  decision  does  not 
deal  with  the  objection  that  the  statutes 
work  a  discrimination  against  stock  in  cor- 
porations of  other  states,  contrary  to  prin- 
ciples often  recognized.  L  M.  Darnell  4 
Son  Co.  V.  Memphis,  208  U.  S.  113,  62  L. 
ed.  413,  28  Sup.  Ct  Rep.  247.  The  most 
serious  aspect  of  this  objection  is  that  the 
statutes  of  Indiana  do  not  make  allowance 
if  a  foreign  corporation  has  property  taxed 
within  the  sUte.  But,  as  to  this,  it  is 
enough  to  say  that,  however  the  statutes 
may  be  construed  in  a  case  of  that  sort,  the 
plaintiffs  in  error  do  not  show  that  it  is 
theirs,  and  that,  as  they  do  not  belong  to 
the  class  for  whose  sake  the  constitutional 
protection  would  be  given,  if  it  would,  they 
cannot  complain  on  that  ground.  Smiley 
V.  Kansas,  196  U.  S.  447,  457,  49  L.  ed.  546, 
651,  26  Sup.  Ct  Rep.  289;  New  York  ex 
rel.  Hatch  v.  Reardon,  204  U.  S.  162,  160,  61 
L.  ed.  415,  422,  27  Sup.  Ct  Rep.  188,  9 
Ann.  Cas.  736.  If  Spraigue  v.  lliompson, 
118  U.  S.  90,  30  L.  ed.  115,  6  Sup.  Ct  Rep. 
988,  contains  an  intimation  contrary  to 
this  rule,  the  decision  was  supported  on 
other  grounds,  and  the  rule  no  longer  is 
open  to  dispute.  Lee  v.  New  Jersey,  207 
U.  a  67,  70,  62  L.  ed.  106,  107,  28  Sup.  Ct 
Rep.  22;  Southern  R.  Co.  v.  King,  217  U.  8. 
624,  634,  64  L.  ed.  868,  871,  30  Sup.  Ct 
Rep.  694;  Lindsley  ▼.  Natural  Carbonie 
Gaa  Co.  220  U.  &  81,  77,  78,  66  L.  ed.  369, 
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977,  31  Sup.  Ct  Bep.  837,  Ann.  Cm.  1B12C,  r«wiver.     Diaini»sed  for  want  of  jurlsdle- 

160;  Yuoo  k  M.  YMej  R.  Co.  r.  Jackaon  Hon. 

Vinegar  Co.  Dec.  Z,  1012  [226  U.  8.  217,  The  faeU  are  aUted  in  the  opinion. 

«ito,  1»3  83  Sup.  Ct.  Rep.  40].  Mr.  P.  W.  Ho™«hton  argued  th,  c«i- 

TV.,  onlj  difference  of  treatment  d.aclo.ed  ^^^  j,^  ^  ^^^^j  ,^^  appellant: 


The  motion  to  diBtniaa  the  apiwal  shoald 
»  ™>  u.  .»»  »i«  ■.,  propr.,  o,  .,-  ^,  j,„,,j  ,^^  ,^,  ^^,j  ^'^'j;;,  ,,,„, 
ut'C  «.rp«»Uou  ..d  th.  .t«k  ol  to-  ,^„  ,^_  __,,  ^_,,^_,  ^^^^  ^'^  ^^ 
•fjn  ™«  to  .imlUr  «»..  Ttat  Ib^  .  t.,,,  ,„  .  .i^,.,  j,,„ito  ,„„tl<,.  of  ju.1.. 
"S:'^!,  "S  •"'-'"''■'  .5-'''J   «*    Jiciioo.  .„d  it  .1.0  d,„lj  .pp,„,  i™a 

,»£,  ,7  L.  .d.  a»,  .«,  .3  8.,.  Ot  B.P.  .01.    sZ^.^S^'.' V.^?  .  tLl^^.^J 


Judgment  ftfflraied. 


Supreme  Court  to  review  the  queitio 
juriadictiOD   alone,   and   hence   ia   lufficient 
without  a  certificate. 

Davis  T.  Cleveland,  C.  C.  &  St  L.  R.  Co. 

217  U.  B.  167,  G4  L.  ed.  708,  27  L.R.A.(N.8.) 

Stt) 'EDWIN  M.  KBATLBT,  M  Receiver    ^^S,  30  Sup    Ct.  fop.  «3    18  A"\  C"" 

of  American  Guaranty  CompM*  of  Chica-    ^01;  The  Jefferson,  215  U.  S.  130,  64  L.  ed. 

go,    under    Appointment   of    the    Circuit    125,  30  Sup.  Ct  Rep.  54,  17  Ann.  Caa.  B07; 

Cmrt  of  Kanawha  Count;,  Weat  Virginia,    Excelaior  Wooden  Pipe  Co.  v.  Pacific  Bridge 

AppL,  Co.  186  U.  8.  282,  46  L.  ed.  SIO,  22  Sup. 

*■  Ct  Rep.  881 ;  Shields  v.  Coleman,  167  U.  8. 

CARRIE  REBECCA  FUBEY,  aa  Executrix    les,  30  L.  ed.  seo,  IS  Sup.  Ct.  Rep.  670;  Re 

of  the  Will  of  Charlea  La  Tour  Furej,    Lehigh  Min.  ft  Mfg.  Co.  168  U.  S.  322,  3B 

uid  alao   In  Her  own   Right;    Edwin  A.    l.  ed.  438,  15  Sup.  Ct  Rep.  376;  Huntington 

Potter,    M    Receiver    of    the    AinerittQ         Laidley,  178  U.  S.  888,  44  L.  ed.  030,  20 

^X^trS.rCifcuS'-mVf  t    S-P-  Ct-V  628;   Interior  Conatr.  A  i™- 

United  SUtea  for  the  Northern  Diatrict    prov-  Co.  v.  Qibrey,  180  U.  8.  217,  40  L  ed. 

of  Illinoia,  et  aL  *01,  18  Sup.  Ct  Rep.  272;  Smith  v.  McKay, 

161  U.  S.  366,  40  L.  ed.  731,  IS  Sup.  Ct 

(See  S.  C.  Reportcr'a  ed.  990-404.)  Rep.  <B0. 

The  record  clearly  ahowa  that  the  aole 

Error  to  drcatt  court  ^  Jarlsdlotlon    question  decided  by  the  court  below  was  one 

bttlow.  of  juriidictlon,  and  no  certificate  ie  in  lueh 

A  deeiaion  of  a  EUeral  circuit  court  In    caie  required. 

a  suit  »g»in;t  ».  foreign   corporation,  dls-        D„ig  y,  Cleveland,  C.  C.  A  St.  L.  R.  Co. 

adaa>ng  a  petition  in  .ntervention  filed  by    ^n  u.  S.  157,  64  L.  ed.  708.  27  L.R.A.{N.S.) 

S'w^''KbeT-tion'"of"t;;  ISr^n    f!^.  30  S-P-  Ct  lUp  483   18  Ann  Caa.  907; 

<a  the  court  over  the  defendant  was  raised.    The  Jefferaon,  216  U.  S.  130.  54  L.  ed.  126, 

cannot  be  reviewed  in  the  Federal  Supreme    30   Sup.   Ct    Rep.   64,   17    Ann.   Ca*.    807; 

Court,  as  presenting  a  question  of  juriidic-    United  SUtes  *.  Larlcin,  208  U.  B.  333,  338, 

tion,  where  the  decision  is  based  upon  the    62  L.  ed.  617,  SID,  28  Sup.  Ct   Rep.  417; 

ground  that  no  title  to  the  corporate  aasete    ChEcago  t.  Milla,  204  U.  8.  321,  51   L.  ed. 

passed  to  the  receiver  under  the  law  of  the    504    27  Sup.   Ct.  Rep.  288;   Petri  ».   F.  E. 

rtate  of  hi.  appomtment.  and  that  therefore    c,„,„^  £„„i,er   Co.   109  U.   8.  487,  60 

m^LZt^^d.^:^;..  E„or.  8T»-    ^  'i-  281,  28  Sup.  Ct  Rap.  133;  Excel.ior 

•IT.  In  Dlteit  Bnp.  Ct  ISOS.]  Wooden  Pipe  Co.  v.  Pacific  Bridge  Co.  186 

U.  8.  282,  48  L.  ed.  910,  22  Sup.  Ct  Rep. 

[No.  84.]  881;  Harkrader  v.  Wadlej,   172  U.  8.  148. 

43   L.   ed.   399,   19   Sup.   Ct   Rep.   119;   Re 

Argued  December  It,  1912.    Decided  Decern-    Lehigh  Min.  A  Mfg.  Co.  168  U.  B.  3S2,  3B 

her  «a,  1918.  L.  ed.  438,  15  Sup.  Ct.  Rep.  376:  Smith  v. 

MoKay,  161  U.  8.  365,  40  L.  ed.  731,  16 

APPEAL  from  tlM  Circuit  Court  of  the  Sup.  Ot  Rep.  490;  Interior  Cooitr.  ft  Im- 
Unlted  Btata  for  tbe  Northern  Dletrtct  P«»'-  Co.  r.  Oibney,  180  U.  8.  217,  40  L.  ed. 
of  UlinoU  to  rsTlBw  a  decree  diimiseing  40],  18  Sup.  Ct  Rep.  272;  Shields  v.  Cole- 
»  petition  In  Intervention  filed  by  a  foreign    man,  157  U.  8.  177,  39  L.  ed.  863,  16  Sup. 

Ct  Rep.  670. 

^"^Z^  ^15*?  J"*^'  '"/!;'«*'  Su-  The  juriediction  of  the  circuit  court  as  a 
S'^ft2:;tl/''n^rQ;Lr'u^^t:S  Fede.^  court  was  involved  in  thi.  ^rc 
States,  46  L.  ed.  U.  S.  741  j  B.  Altman  ft  '*"7'  becauae  no  \awl\i\  ^oVtoImi  ^som*. 
Co.  y.  Oolted  States  50  Zl  id.  U.  B.  8M.       appearance  by  t\i«  &ete\i&&iA  vtk  <n  <k>^^ 
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te  made  therein,  and  because  of  the  failure 
to  lawfully  serve  the  defendant  with  any 
process. 

Davis  V.  Cleveland,  C.  C.  A  St.  L.  R.  Co. 
217  U.  S.  167,  54  L.  ed.  708,  27  L.R.A.(N.S.) 
823,  30  Sup.  Ct.  Rep.  463,  18  Ann.  Cas.  907 ; 
Interior  Constr.  k  Improv.  Co.  v.  Gibney, 
160  U.  S.  217,  40  L.  ed.  401,  16  Sup.  Ct. 
Rep.  272;  Shepard  t.  Adams,  168  U.  S.  618, 
42  L.  ed.  602,  18  Sup.  Ct.  Rep.  214;  Ken- 
dall V.  American  Automatic  Loom  Co.  198 
U.  S.  477,  49  L.  ed.  1133,  25  Sup.  Ct.  Rep. 
768;  Board  of  Trade  v.  Hammond  Elevator 
Co.  198  U.  S.  424,  49  L.  ed.  1111,  25  Sup. 
Ct  Rep.  740. 

The  entire  controversy  in  the  court  below 
was  whether  or  not  the  decree  of  dissolu- 
tion of  the  American  Guaranty  Company  of 
Chicago,  and  the  appointment  of  receiver 
Black  of  the  assets  of  such  corporation  with- 
in the  jurisdiction  of  such  court,  under  the 
provisions  of  S§  57-^9  of  the  Code  of  West 
Virginia,  so  ended  the  life  and  power  of  such 
corporation  and  its  officers  that  it  could  not 
thereafter,  by  such  officers  or  attorneys,  en- 
ter a  general  appearance  in  the  Federal 
court  so  as  to  give  such  court  jurisdiction 
in  such  action. 

Alderson,  Receivers,  pp.  4,  19,  20,  79,  80; 
2  Clark  k  M.  Priv.  Corp.  f  319,  pp.  912, 
913;  Conklin  v.  United  States  Shipbuilding 
Co.  140  Fed.  219;  American  Nat.  Bank  v. 
National  Ben.  ft  Casualty  Co.  70  Fed.  420; 
Pendleton  v.  Russell,  144  U.  S.  640,  644,  645, 
36  L.  ed.  574,  576,  12  Sup.  Ct  Rep.  743; 
White  V.  White,  130  Cal.  697,  80  Am.  St 
Rep.  150,  62  Pae.  1062. 

Mr.  W.  B.  Ohllton  also  argued  the  cause, 
and,  with  Messrs.  F.  W.  Houghton,  George 
B.  Edgerton  and  Thomas  H.  Gill,  filed  a 
brief  for  appellant. 

Mr.  liovy  Mayer  argued  the  cause  and 
filed  a  brief  for  appellees: 

This  appeal  should  be  dismissed  because 
no  certificate  of  jurisdiction  was  obtained 
from  the  circuit  court,  and  no  equivalent  of 
a  certificate  of  jurisdiction  is  shown  by  the 
record. 

Courtney  v.  Pradt,  196  U.  S.  89,  49  L.  ed. 
308,  25  Sup.  Ct  Rep.  208;  Filhiol  v.  Torney, 
194  U.  S.  356,  48  L.  ed.  1014,  24  Sup.  Ct 
Rep.  698;  Chappell  v.  United  States,  160 
U.  S.  507,  40  L.  ed.  513,  16  Sup.  Ct  Rep. 
307;  The  Bayonne,  169  U.  S.  687,  698,  40 
L.  ed.  306,  309,  16  Sup.  Ct.  Rep.  185; 
Shields  v.  Coleman,  157  U.  S.  168,  176,  39 
L.  ed.  660,  663, 15  Sup.  Ct  Rep.  570. 

Tlie  jurisdiction  of  the  circuit  court  as  a 
Federal  court  was  not  involved  within  the 
meaning  of  the  act  allowing  a  direct  appeal 
to  this  court  The  subject-matter  was  a 
eootroyvTvy  as  to  the  possession  of  the 
property  of  si  cnrporBtion,  between  a  receiver 


appointed  by  the  Federal  court,  and  a  re- 
ceiver subsequently  appointed  by  a  state 
court,  and  involved  the  construction  of  tlie 
West  Virginia  statutes,  and  a  question  of 
general  law. 

Fore  River  Shipbuilding  Co.  v.  Hagg,  210 
U.  S.  175,  55  L.  ed.  163,  31  Sup.  Ct  Rep. 
185;  Louisville  Trust  Ca  v.  Knott,  101  U.  8. 
225,  48  L.  ed.  159,  24  Sup.  Ct.  Rep.  110; 
Courtney  v.  Pradt,  196  U.  S.  89,  49  L.  ed. 
398,  25  Sup.  Ct.  Rep.  208;  Bache  v.  Hunt, 
193  U.  S.  523,  48  L.  ed.  774,  24  Sup.  Ct 
Rep.  547 ;  Board  of  Trade  v.  Hammond  Ele- 
vator Co.  198  U.  S.  424,  49  L.  ed.  1111,  25 
Sup.  Ct  Rep.  740;  Schweer  v.  Brown,  105 
U.  S.  171,  49  L.  ed.  144,  25  Sup.  Ct  Rep.  15. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  from  the  circuit  court, 
taken  by  an  intervener  on  the  ground 
that  the  court  never  had  obtained  *ju-[40S 
risdiction  over  the  defendant.  The  petition  to 
intervene  was  dismissed,  the  decree  declar- 
ing that  the  court  had  jurisdiction,  that 
there  was  no  equity  in  the  petition,  and 
that  the  petitioner  was  not  entitled  to  any 
of  the  relief  prayed  for.  The  court  allowed 
the  appeal,  but  certified  that,  in  its  opinion, 
no  question  of  jurisdiction  was  involved. 
The  appellant  contends  that  the  contrary 
appears  on  the  face  of  the  record.  United 
SUtes  V.  Larkin,  208  U.  S.  333,  52  L.  ed. 
517,  28  Sup.  Ct  Rep.  417;  The  Jefferson, 
215  U.  S.  130,  137,  54  L.  ed.  125,  128,  80 
Sup.  Ct.  Rep.  64,  17  Ann.  Cas.  907;  Hem- 
don-Carter  Co.  v.  James  N.  Norris,  Son  k 
Co.  224  U.  S.  496,  66  L.  ed.  857,  32  Supw 
Ct.  Rep.  550. 

The  material  facts  are  these.  On  Feb- 
ruary 1,  1909,  there  was  filed  in  a  loeal 
court  of  West  Virginia  a  bill  for  the  disso- 
lution of  the  American  Guaranty  Company, 
a  corporation  of  that  state.  The  corpora- 
tion appeared  and  consented,  and  on  the 
same  day  a  decree  was  entered  dissolving 
the  corporation,  appointing  a  receiver  to 
whom  Keatley  is  successor,  and  directing 
him  to  take  the  steps  necessary  to  secure 
possession  of  the  company's  property  within 
the  jurisdiction  of  the  court  By  the  char- 
ter of  the  company  its  principal  office  was 
to  be  in  Chicago,  and  in  fact  its  bank  de- 
posits, bonds,  etc.,  were  almost  wholly  there. 
On  February  2  the  suit  now  before  this 
court  was  brought  in  the  circuit  court  of 
the  United  States  for  the  northern  district 
of  Illinois  on  the  ground  that  tne  West 
Virginia  receiver  had  no  authority  outside 
of  his  state,  praying  for  a  receiver  and  ths 
distribution  of  the  assets  collected.  There 
was  an  appeaiance  and  consent  in  the  name 
of  the  corporation,  a  receiver  was  appoint^ 
ed,  and  he  proceeded  to  collect  the.asseta* 
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It  ia  stated  by  the  judge  in  his  opinion 
that  more  than  7,000  out  of  the  7,030 
elaims  against  the  company  had  been  pre- 
sented in  the  cause.  On  October  27,  1900, 
the  West  Virginia  receiver  filed  his  petition 
of  intervention,  setting  up  that  the  corpo- 
ration, having  been  dissolved,  could  not  ap- 
pear in  the  suit. 

4  OS]  *  Whether  the  exception  to  the  gen- 
eral rule  concerning  jurisdiction  of  appeals 
like  this,  established  by  Shepard  ▼.  Adams, 
168  U.  S.  618,  42  L.  ed.  602,  18  Sup.  Ct.  Rep. 
214,  and  Board  of  Trade  ▼.  Hammond  Ele- 
Tator  Co.  108  U.  S.  424,  49  L.  ed.  1111,  25 
Sup.  Ct.  Rep.  740,  applies  to  the  present 
case,  and  what  may  be  the  merits  of  the 
argument  against  the  right  to  appear  in 
the  name  of  the  corporation,  if  the  ques- 
tion is  open,  cannot  be  considered  until  the 
petitioner's  right  to  present  that  argument 
it  made  out.  On  that  matter  we  will  as- 
sume that,  if  the  petitioner  had  a  case  be- 
low, the  denial  of  the  right  to  intervene  was 
not  a  discretionary  decision,  and  final  on 
that  ground.  Credits  Commutation  Co.  v. 
United  States,  177  U.  S.  311,  315,  316,  44 
L.  ed.  782,  786,  786,  20  Sup.  Ct.  Rep.  636. 
But  of  course  the  petitioner's  standing  in 
the  lower  court  depended  on  his  having 
title,  and  was  not  a  consequence  of  his  Vir- 
ginia appointment  alone,  unless  at  least  he 
got  a  title  by  virtue  of  it,  as  it  was  provided 
bj  statute  in  express  terms  that  the  re- 
ceiver should,  in  Relfe  v.  Rundle  ( Life  Asso. 
of  America  v.  Rundle)  103  U.  8.  222,  26 
L.  ed.  337.  See  Great  Western  Min.  k  Mfg. 
Co.  T.  Harris,  198  U.  8.  561,  574,  49  L.  ed. 
1168,  1167,  25  Sup.  Ct.  Rep.  770.  The  effect 
of  such  a  provision  need  not  be  considered 
in  this  case.  In  some  instances,  at  least, 
it  would  be  enforced  outside  of  the  state. 
Bemheimer  v.  Converse,  206  U.  S.  516,  534, 
51  L.  ed.  1163,  1176,  27  Sup.  Ct.  Rep.  755; 
Converse  v.  Minnesota  Thresher  Mfg.  Co. 
212  U.  S.  567,  53  L.  ed.  654,  29  Sup.  Ct. 
Rep.  691;  Converse  v.  Hamilton,  224  U.  S. 
243,  257,  56  L.  ed.  749,  754,  32  Sup.  Ct  Rep. 
415.  See  Chipman  v.  Manufacturers'  Nat. 
Bank,  156  Mass.  147-149,  30  N.  E.  610; 
Haskell  v.  Merrill,  179  Mass.  120,  124,  60 
N.  E.  485.  The  statute  of  West  Virginia, 
cn  the  other  hand,  provides  for  the  appoint- 
ment of  receivers  to  "take  charge  of  and 
administer"  the  assets,  and  for  the  bringing 
of  suit  and  the  conveyance  of  property  in 
the  corporate  name  thereafter.  Code,  chap. 
53,  S§  58,  59.  It  seems,  to  be  sure,  that  in 
September  and  October  the  local  West  Vir- 
ginia court  purported  to  authorize  and  con- 
firm a  deed  by  a  special  commissioner  to 
the  receiver,  Imt  if  the  statute  did  not  it- 
self constitute  the  receiver  the  universal 
•accessor  of  the  corporation  (see  Chipman  v. 
404]Manafacturer8'  NmL  Bank,  166  'Mass. 
Bf  Eh  ed. 


147-149,  30  N.  E.  610),  it  may  be  doubted 
whether  the  deed  had  extraterritorial  effect. 
See  Fall  v.  Eastin,  215  U.  S.  1,  54  L.  ed. 
65,  23  L.R.A.(N.S.)  024,  30  Sup.  Ct  Rep. 
3,  17  Ann.  Gas.  853.  The  argument  is 
strong  to  support  the  judgment  of  the  court 
below  that  no  title  passed. 

Right  or  wrong,  that  was  the  decision  of 
the  circuit  court,  and  it  is  obvious  that  a 
dismissal  of  the  petition  on  that  ground 
does  not  warrant  a  direct  appeal,  whether 
the  court  had  jurisdiction  or  not.  The 
court  bad  jurisdiction  over  the  intervention 
and  decided  against  it  on  the  merits.  That 
question  logically  and  chronologically  pre- 
ceded any  question  of  jurisdiction  in  the 
principal  case.  The  question  of  jurisdiction 
in  the  principal  case  was  not  yet  open,  as 
there  had  been  no  final  decree  therein,  and 
as,  by  virtue  of  the  decision  that  the  inter- 
vener had  no  standing,  the  question  could 
not  be  raised  by  him.  The  form  of  the  de- 
cree really  made  it  impossible  for  this  ap- 
peal to  be  entertained,  but  we  have  dis- 
cussed the  case  and  stated  the  facts  more 
at  length  in  order  to  explain  that  the  judge 
was  right  in  his  certificate,  and  could  not 
have  acted  otherwise  upon  his  view  ol  the 
West  Virginia  law. 

Appeal  dismissed. 


D.  G.  WILLIAMS,  PUT.  in  Err, 

V. 

CITY  OF  TALLADEGA. 

(See  S.  C.  Reporter's  ed.  404-419.) 

Taxes  *  Federal  agency  *  franchise 
tax  on  telegraph  company. 

1.  The  acceptance  by  a  telegraph  com- 
pany of  the  provisions  of  the  act  of  July, 
24,  1866  (14  Stat,  at  L.  221,  chap.  230,  U. 
S.  Rev.  SUt.  §S  5263-5268,  U.  S.  Comp. 
Stat.  1901,  pp.  3580,  3581),  ffiving  the  right 
to  construct,  maintain,  and  operate  lines 
over  the  military  and  post  roads  of  the 
United  States,  does  not  give  it  a  Federal 
franchise,  or  make  it  an  instrumentality 
of  the  government,  so  as  to  prevent  a  state 
or  any  of  its  municipalities  from  imposing 
a  license  tax  upon  the  telegraph  company's 
right  to  do  local  business  within  the  state. 
[For  other  cases,  see  Taxes,  166-162,  in  Di- 
gest Sup.  Ct.   1908.] 

Commerce  *  state  regulation  «  fran- 
chise tax  on  telegraph  company. 

2.  A  municipal  license  tax  on  the  right  of 
an  interstate  telegraph  company  to  do  local 

Note. — ^Taxation  of  corporate  franchises 
in  the  United  States — see  note  to  Louisville 
Tobacco  Warehouse  Co.  v.  Com.  57  L.ILA. 
33. 

On  corporate  taxation  and  the  commtttti^ 
clause — see  note  to  ^Mi^lox^  '^^  "^o^,  ^ 
L.R.A.  641. 
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iMuiiiMB  withiB  tbe  tUU  unnot  be  deemed  U.  Teleg.  Co.  t.  Atty.  Qen.  12S  V.  S.  HO, 

t«  ImpoM  AB  uneauUtutionsl  burden  upon  31  L.  ed.  790,  8  Sup.  CL  Kep.  961 1  San  Vn» 

ita    intertt«te   buiineu   beckUM   a.   tatt    for  oiico  t.  Weatern  U.  Tdeg.  Co.  SS  Cat.  140k 

elsTan   iDODtha   ihowed   that   the  company  ^  ^B-A.  301,  31  Pac.  10. 

did  Ita  intraatata  buainew  at  that  point  at         n^^™—    u       iv     ™      •     — .-«  .  *—__ 

a  net  loia  of  88  mdU.  Congroa  has  the  power  to  grant  a  fraa- 

[For  otbar  caiei  bm  Cammerce.  an-MT.   lo  *'''••  ***  ***  "**^  ■■  »  neceaaary  and  proper 

Dlseat  Sop.  CL  IHS.]  iiutrumentaUty    of    the    government,    aad 

T&aea  —  f]paiiclUae  of  tol^crapb  oom-  when  ao  uaed  a  general  bualneai  nay  ba 

pany  — omdal  telecnuna.  done  under  that  (ranchiM,  fr«  from  liMosa 

':  f  .^1«B'»P''   «»n>P»">y    whieb    haa   ac-  i^poaed    by    atates   and    munieipaliUca. 

f_P^  >^    t^.™   ■>.'    '''«    »«t   "'   J«'T    M.  M'Cnlloch  T.  Maryland,  4  Wheat.  816.  4 

IBM,  eiTiDB  it  tbe  right  to  construct,  main-  ,      ,    „„    „  .              o     >     »  ir  -.  j  d*  *_ 

Uin,   and  operate  linea  over   the  military  I- *d- 678 ;  O.bo™  y.  Bank  of  United  Stati^ 

and  poBt  roMU  of  the  United  Statea,  cannot  »  Wheat.  738,  8  L.  ed.  204. 

be  Bubjeeted  to  a  municipal  licente  tax  im-  By  tbe  act  of  1868  Congreaa  intended  t^ 

poaed  under  itate  authority  upon  the  doing  and  did,  grant  to  telegraph  eompaniea  »»■ 

at  local  buainew  within  tbe  atate,  including  eepting  the  terma  ot  the  act  the  priTilege  to 

the  transmiaaion  of  mewagee  for  the  Fed-  jq  not  only  interstate,  but  alao  an   intr^ 

eral  government.  state,  huaineaa. 

Ifnr   oOei   cases,   see   Taise,   104-184.   in   Dl-  m_.         n    n^i r-  t iai  it    a 

fsrt  Sup.  Ct.  iSOS.]  Weatern  U.  Teleg.  Co.  v.  Texaa,  106  U.  & 

Statntea  -  eBect  of  partUl  iiiTalldlty.  *60,  26  L.  ed.  1067 ;  Penaaoola  Teleg.  Oo.  ». 

4.  The  failure  to  make  an  exception  iu  Western  U.  Teleg.  Ca  B8  U.  S.  1,  24  L.  ad. 

favor  of  the  transmission  of  messages  for  708. 

the  Federal  government  in  a  municipal  or-  Bince  Congress  by  tbe  act  of   1886  aoo- 

dinance    imposing    a    license    fee    upon    the  forred  upon   the  Western  Union  Telegrai* 

doing    of    local    business    within    the    stale  company  the  right  to  do  an  intrastate  tala- 

rpS:s.'^nravrju'ir«r«  ^rv^^ir^'"^  "i'-'^'  -^  "- 

render!  the  whole  tax  invalid.  «'*7   **   Tallad^  cannot   impose  a  lloenaa 

[Per  other  esses,  see  Statutes,  I.  d,  4,  In  Dl-  **'  thereon. 

K«it  Bnp.  CL  1»08.]  M'Cullocb  v.  Maryland,  4  Wheat,  816,  4 

,  L.ed.  S701  Oebomv.  Bank  of  United  Stataii, 

IWo.  44.J  g   Wheat   740,  6  L.  ed.   204;   Weatern  U. 

X^gued  November  7  and  8,  1012.     Decided  ^^1*  ^-  '■  Vi«1ia^  149  CaL  744    87  P«J 

t)e»mber  83    lOlB  ^"^S;    Weatern    U.  Teltg.  Co.  v.  Ukin,  N 

December  23,  IBIB.  ^^^  ^^^  ^^^  P^  ^^^_  Weatern  U.  Tahg. 

IN  ERROR  to  tbe  Sup^me  Court  of  the  ^-  --Wright.  107  C.  a  A.  366.  186  Prf^ 

1   6Ute   of   Alabama    to   review  a   judg-  r^^T'irR^'^i^o   SM-  i  J 

ment  which  affirmed  a  judgment  of  the  City  ^  '*■  2"'  '',^"P- °^  ^J^\>1^'  ^  ^  i 

Court  of  Talladega,   in  that  sUte,  convict  ^"^  O^'""'-  "'  'i  ?"  '"'.^^  ^r.    .","'„* 

, ._ ,  „,    ",;, ,, '  _    ,   ■„  Sup,  CL  Rep.  38;  Oalifomia  v.  Central  P. 

log  an  agent  of  a  tel^raph  company  of  do-  p  Vv,   ,,,  .,  o  1   «  aa  I    nd   IfiO   IBS   S 

ing  buiiness   without  a   license.     Reversed  ^P"'  "^  "■  °:  '•  *?'J^  i"  ^  ^^  ^"'  " 

and  remanded  for  further  oroceedin,™.  '°*t"J^?-  '^V\"'  f,  ^"K^  ^ 
1073;  Western  U.  Tel<«.  Co.  v.  Taxaa,  lOS 
U.  S.  460,  26  L.  ed.  1087. 

The  ordinance  it  in  eontravention  ot  tba 
lava  of  tbe  United  BUtea  in  that  It  taiU  to 

Mr.  WUIIatn  M.  WllUama  argued  the  exclude  messages  sent  on  government  bnai> 

cause,  and,  with  Meaara.  George  H.  Fearoua,  ^tu  within  tbe  atete. 

F.  N.  Whitney,  and  Ray  Rusbton,  filed  a  Charleaton  v.  Poelal  Tal**  Cable  Co.  — 

brief  for  plaintiff  in  error:  g.  C.  — ,  3  Am.  Elec  Caa.  86;  Weatern  V. 

The  franchise  of  the  company  to  do  busi-  Teleg.  Co.  v.  Itias,  105  U.  8.  460,  26  I*  ad. 

nesa  id  tbe  city  of  Talladega  is  derived  sole-  j^j^     j^         ,    ^,^1,5,      ^jj  „    g^  j^O    „ 

ly  from  the  Federal  Congress    and  is  there-  ^  ^    ,„    ^  j^^,^    j,^^    ^      ,„    9  gup. 

fore  not  taxable  by  the  city  for  purposes  of  ^^  ^      ^^^^ 

"wwtem  U.  Teleg.  Co.  v.  Teiaa.  108  U.  S.  The  ordinance  ia  invalid  for  tbe  reaao. 

460,  484,  26  L.  ed.  1087,  1088.  *•■■*  *•  ''•*^  unposed  ia  for  revenue,  aad 

Congtaaa  baa  the  power  to  grant  a  fran-  ""^  '<»'  I«"«  regulation  or  inspecUon. 

chiae  to  do  an  intraiute.  as  well  aa  an  in-  P«tal   Teleg.   Cable  Co.  ».   Taylor,   IM 

teratate,    telegraph    buslneaa    on    the    poet  "■   8.  64,  48  L.  ed.  3*2,  24  Sup.  Ct   Rap. 

roads  of  tbe  United  Stotea.  208;  Ottumwa  v.  Zekind,  96  Iowa,  622,  2S 

Leloup  V.  Mobile,  127  U.  &  840,  646.  32  I'K-*-  734,  68  Am.  St.  Rep.  461,  64  N.  W. 

L.  ed.  311,  314,  2  Inter*.  Com.  Hep.  134,  8  846;  Chaddock  v.Day,  76  Mich.  627,  4  L.itA. 

Sap,  a.  Rep.  1380;  Western  U.  Teltg.  Co.  v.  800,  13  Am.  St  Rep.  472.  42  N.  W.  9T7i 

^r^XMa,  10aU.8.MO,XL.ti,Hm;'9im\em  Austin    v.    Murray,    18    Piek     126;    Sanaat 

^^«  lie  V.  s. 


830. 
Tbe  facta  are  stated  in  the  opinion. 


1912. 


WILLIAMS  T.  TALLADEGA. 


TUeph.  4  'Mtg.  Co.  v.  Medford,  116  Fed. 


Wlien  an  ordinance  imposeB  a  license  that 
U  nareaiopable  in  amount  the  ordinance  is 
lor  that  reason  void. 

Bz  parte  Byrd,  84  Ala.  17,  20,  5  Am.  St. 
B«p.  328,  4  So,  397;  Hendrick  t.  State,  142 
Ala.  43,  46,  39  So.  203;  Marion  t.  Chandler, 
6  Ala.  899,  901 ;  Bz  parte  Frank,  52  Cal.  606, 
28  Am.  Rep.  642,  645;  Postal  Teleg.  Cable 
Go.  ▼.  New  Hope,  192  U.  S.  55,  48  U  ed. 
838,  24  Sup.  Ct.  Rep.  204;  Ottumwa  v. 
Zekind,  95  Iowa,  622,  29  LJLA.  734,  58 
Am.  St  Rep.  450,  64  N.  W.  646;  Simrall  v. 
Corington,  90  Ky.  444,  9  L.ILA.  556,  29 
Am.  St.  Rep.  400,  14  S.  W.  369;  Brooks  v. 
Mangan,  86  Mich.  576,  24  Am.  St.  Rep.  137, 
138,  49  N.  W.  633;  Chaddock  v.  Day,  85 
Mich.  527,  4  LwRJL  809,  13  Am.  St.  Rep. 
472,  42  N.  W.  977;  St.  Paul  t.  Laidler,  2 
Minn.  190,  GiL  159,  72  Am.  Dec.  94. 

Mr.  Rush  Taggart  also  argued  the 
eause,  and,  with  Mr.  John  F.  Dillon,  filed 
a  brief  for  plaintiff  in  error: 

The  construction  of  the  act  of  Congress  of 
July  24, 1866,  relied  upon  by  plaintiff  in  er- 
ror, is  tiiat  it  granted  to  the  telegraph  com- 
pany accepting  its  provisions  the  right  to 
go  into  any  state,  and,  as  an  agency  of  the 
government,  to  construct,  operate,  and  main- 
tain telegraph  lines  along,  over,  and  upon 
the  post  roads,  and  over,  under,  or  across 
the  navigable  waters  of  the  United  States. 

Pensacola  Teleg.  Co.  v.  Western  U.  Teleg. 
Co.  96  U.  S.  1,  24  L.  ed.  708;  Charles  River 
Bridge  v.  Warren  Bridge,  11  Pet  420,  557, 
9  L.  ed.  773,  828;  United  States  v.  Denver 
ft  R.  G.  R.  Co.  150  U.  S.  1,  14,  37  L.  ed.  975, 
080,  14  Sup.  Ct  Rep.  11;  Brown  v.  Mary- 
land, 12  Wheat  436, 6  K  ed.  685;  California 
V.  Pacific  R.  Co.  127  U.  S.  1,  35,  32  L.  ed. 
160, 155,  2  Inters.  Com.  Rep.  153,  8  Sup.  Ct. 
Rep.  1078. 

The  property  of  a  corporation  of  the 
United  States  may  be  taxed  by  a  state,  but 
not  through  its  franchise. 

Central  P.  R.  Co.  v.  California,  162  U.  S. 
92,  40  L.  ed.  903,  16  Sup.  Ct  Rep.  766;  Car- 
thage V.  First  Nat  Bank,  71  Mo.  508,  36 
Am.  Rep.  494;  National  Bank  v.  Chat- 
ttaooga,  8  Heisk.  814. 

What  the  eity  is  attempting  to  do  under 
this  ordinance  is  in  no  respect  to  be  distin- 
gaished  in  principle  from  what  the  state  of 
Massachusetts  was  undertaking  to  do  in  the 
esse  of  Western  U.  Teleg.  Co.  v.  Atty.  Gen. 
^25  U.  8.  530,  81  L.  ed.  790,  8  Sup.  Ct 
Hep.  961. 

The  ordinance  was  passed  clearly  upon 
the  theory  that  the  state,  or  the  municipal- 
ity as  its  agent,  had  full  power  to  exclude 
the  telegraph  company  from  doing  business 
••  described  in  tiia  ogrdiaaooi^  "to  and  from 


the  city  to  and  from  points  in  tha  itatt  of 
Alabama  for  hire  or  reward."  Tb%  itate 
has  no  such  right 

Western  U.  Teleg.  Co.  v.  Kaniaa,  216 
U.  S.  1,  54  L.  ed.  365,  30  Sup.  Ct  Rep.  190; 
Pullman  Co.  v.  Kansas,  216  U.  a  56,  54 
L.  ed.  378,  30  Sup.  Ct  Rep.  232. 

The  ordinance  cannot  be  sustained  as  an 
exercise  of  the  police  power  to  reimburse 
the  city  for  the  expense  incurred  in  the  in- 
spection and  protection  of  its  eitiiens 
against  injury,  within  the  doctrine  of  the 
cases  of  Western  U.  Teleg.  Co.  v.  New  Hope, 
187  U.  S.  410,  47  L.  ed.  240,  23  Sup.  Ct 
Rep.  204,  and  Atlantic  ft  P.  Teleg.  Co.  v. 
Philadelphia,  190  U.  S.  160,  47  L.  ed.  995, 
23  Sup.  Ct.  Rep.  817,  or  Postal  Teleg.  Cable 
V.  Taylor,  192  U.  S.  64,  48  L.  ed.  342,  24 
Sup.  Ct  Rep.  208,  because  the  uncontra- 
dicted evidence  shows  that  no  expense  what- 
ever was  incurred  in  the  way  of  police  In- 
spection or  supervision. 

There  is  no  exclusion,  from  the  ordinance, 
of  the  right  to  do  government  business  with- 
in the  state,  and  the  right  to  transact  such 
business  is  likewise  clearly  within  the  pro- 
hibitions of  the  ordinance  until  the  tele- 
graph company  has  paid  the  amount  de- 
manded. 

Union  P.  R.  Co.  v.  Peniston,  18  Wall.  5, 
21  L.  ed.  787 ;  Neil  v.  Ohio,  3  How.  720,  11 
L.  ed.  800. 

Mr.  J.  K.  Dixon  argued  the  eauM  and 
filed  a  brief  for  defendant  in  error: 

Notwithstanding  the  Western  Union  Tele- 
graph Company  has  accepted  the  conditions 
of  the  act  of  Congress  of  July  24,  1866,  en- 
titled "An  act  to  Aid  in  the  Construction 
of  Tel^rraph  Lines,  and  to  Secure  to  the 
Government  of  the  United  States  the  Use 
of  the  Same  for  Postal,  Military,  and  Other 
Purposes,"  an  ordinance  is  valid  imposing  a 
license  fee  on  such  company  for  business 
done  exclusively  within  the  state. 

Postal  Teleg.  Cable  Co.  v.  Charleston,  153 
U.  S.  692,  38  L.  ed.  871,  4  Inters.  Com.  Rep. 
637, 14  Sup.  Ct  Rep.  1094;  Western  U.  Teleg. 
Co.  V.  Texas,  105  U.  S.  460,  26  L.  ed.  1067; 
Ratterman  v.  Western  U.  Teleg.  Co.  127  U. 
S.  411,  32  L.  ed.  229,  2  Inters.  Com.  Rep.  59, 

8  Sup.  Ct  Rep.  1127;  Western  U.  Teleg.  Co. 
V.  Pennsylvania,  128  U.  S.  39,  32  L.  ed.  845, 

9  Sup.  Ct.  Rep.  6;  Western  U.  Teleg.  Oo. 
V.  Atty.  Gen.  125  U.  S.  530,  31  L.  ed.  790, 
8  Sup.  Ct  Rep.  961;  Western  U.  Teleg.  Oo. 
V.  MUsouri,  190  U.  S.  412,  47  L.  ed.  1116, 
23  Sup.  Ct  Rep.  730;  Western  U.  Tsleg.  Oo. 
V.  Alabama  Bd.  of  Assessment  (Western  U. 
Teleg.  Co.  v.  Seay)  132  U.  S.  472,  83  L.  ed. 
409,  2  Inters.  Com.  Rep.  726,  10  Sup.  Ct 
Rep.  161;  37  Cyo.  1622-1625;  Moore  ▼. 
Eufaula,  97  Ala.  670,  U  %o.  ^^\\  ^*^\%m% 
T.  Talladega,  164  AU.  «^^»  U  ^.  ^^\  ^«iXr 
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Ooi.  TkEM, 


era  U.  Teleg.  Co.  v.  Fremont,  39  Neb.  692, 

26  LuRjL  698,  58  N.  W.  415. 

This  ordinance  is  not  invalid  because  of 
the  fact  that  governmental  messages  are  not 
excluded  from  it. 

Moore  v.  Eufaula,  97  Ala.  670,  11  So.  921. 

There  is  nothing  in  the  contention  that 
the  ordinance  was  confiscatory,  and  there- 
fore void. 

Postal  Teleg.  Cable  Co.  v.  Charleston, 
153  U.  S.  692-699,  38  L.  ed.  871-875,  4 
Inters.  Com.  Rep.  637,  14  Sup.  Ct.  Rep.  1094; 
Troy  v.  Western  U.  Teleg.  Co.  164  Ala.  482, 

27  L.R.A.(N.S.)  627,  51  So.  523;  Williams 
V.  Talladega,  164  Ala.  633,  51  So.  330;  At- 
lantic k  P.  Teleg.  Co.  v.  Philadelphia,  190 
U.  S.  160,  47  U  ed.  995,  23  Sup.  Ct.  Rep. 
817;  Nashville,  C.  A  St.  L.  R.  Ca  v.  At- 
talla,  118  Ala.  362,  24  So.  450. 

Especially  is  this  true  when  this  feature 
of  it  has  been  passed  on  by  the  state  court, 
and  upheld  upon  an  appeal  from  the  court 
that  tried  the  same,  without  a  jury,  upon 
findings  on  the  facts, — under  the  decisions 
of  Alabama  to  be  given  the  same  weight  as 
if  decided  by  a  jury. 

Wright  ▼.  State,  129  Ala.  123,  29  So.  804; 
Quillman  t.  Gurley,  85  Ala.  594,  5  So.  345. 

Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  review  the 
judgment  of  the  supreme  court  of  the  state 
of  Alabama,  affirming  the  judgment  of  the 
city  court  of  Talladega.  164  Ala.  633,  51 
So.  330. 

D.  G.  Williams,  the  plaintiff  in  error, 
was  convicted  of  doing  business  in  the  city 
of  Talladega,  as  agent  of  the  Western  Union 
Telegraph  Company,  from  October  1,  1908, 
to  December  31,  1908,  without  taking  out 
and  paying  for  a  license,  in  violation  of 
an  ordinance  of  the  city.  The  ordinance 
contained  a  schedule  of  licenses  for  divcrd 
businesses,  vocations,  occupations,  and  pro- 
fessions carried  on  in  the  city,  among 
others,  the  following: 

"158.  Telegraph  company. — Each  person, 
firm,  or  corporation  commercially  en- 
gaged in  business  sending  messages  to 
and  from  the  city  to  and  from  points  in 
the  state  of  Alabama  for  hire  or  reward. 
$100." 

Section  2  of  the  ordinance  declared  that 
the  license  was  exacted  in  the  exercise  of 
the  police  power  of  the  city,  as  well  as  for 
the  purpose  of  raising  revenue  for  the  city 
The  4th  section  provided  that  any  person, 
firm,  or  corporation  who  engaged  in  any 
trade,  business,  or  profession  for  which  a 
license  was  required,  without  first  having 
obtained  such  license,  should  be  guilty  of 
Mig  offetiBe,  and  upon  conviction  should  be 
aned  not  Jcbm  thsn  $1  und  not  more  than 


$100,  and  that  each  day  should  constitute 
a  separate  offense. 

The  record  discloses  that  the  corporation 
was  organized  *  under  the  laws  of  the[412 
state  of  New  York,  and  had  accepted  the  pro- 
visions of  the  act  of  Congress  of  July  24, 
1866  [14  Stat,  at  L.  221,  chap.  230]  (Rev. 
Stat.  §§  5263-5268,  U.  S.  Comp.  Stat.  1901, 
pp.  3580,  3581),  and  for  several  years  there- 
tofore, and  during  the  years  1907  and  1908, 
had  had  an  office  in  the  city  of  Talladega, 
and  was  engaged  in  the  business  of  trans- 
mitting messages  between  private  parties 
and  between  the  departments  and  agencies 
of  the  United  States  government  from  Tal- 
ladega to  other  points  in  the  state  of  Ala- 
bama, and  also  from  other  points  in  the 
state  of  Alabama  to  Talladega;  that  dur- 
ing the  months  of  October,  November,  and 
December,  1908,  Williams  was  employed  by 
thte  Western  Union  Telegraph  Company  aa 
manager  of  its  office  at  Talladega;  that  a 
license  fee  of  $25  was  demanded  of  him  for 
the  quarter  ending  December  31,  1908, 
which  was  refused,  and  that  he  was  fined 
$25  and  costs,  and  in  the  event  of  his  fail- 
ure to  pay  the  fine  and  costs  he  was  sen- 
tenced to  labor  on  the  streets  for  fifty  days. 
It  also  appears  that  the  Western  Union 
Telegraph  Company  pays  taxes  on  its  prop- 
erty in  the  state.  In  addition  to  the  agreed 
facts,  from  which  the  above  statement  is 
taken,  it  is  shown  by  the  testimony  of  the 
defendant  that  the  lines  of  the  Western 
Union  Telegraph  Company  enter  and  leave 
th*  ?ity  over  the  right  of  way  of  the  South- 
ern i^ailroad  and  the  I»uisville  k  Nashville 
Railroad,  both  of  which  are  public  rail- 
roads, and  that  within  the  city  of  Talla- 
dega the  company  has  lines  which  leave  the 
right  of  way  of  the  railroad  companies  and 
proceed  along  public  streets  to  the  office  of 
the  company;  and  also  that  government 
messages  were  relayed  daily  at  the  Talla- 
dega office;  that  it  received  messages  be- 
tween the  different  departments  of  the  gov- 
ernment of  the  United  States  at  this  office 
from  points  within  the  state;  and  that  gov- 
ernment messages  were  given  a  preference 
and  were  sent  at  reduced  rates.  From  the 
testimony,  the  supreme  court  of  Alabama 
found  that  for  the  year  1908,  not  including 
the  month  of  January,  the  *company[41S 
(lid  its  intrastate  business  at  a  net  loss  of 
R6  cents. 

This  case  differs  from  some  cases  which 
■lave  been  in  this  court,  involving  the  right 
to  tax  the  Western  Union  Telegraph  Com- 
pany, in  that  it  places  emphasis  upon  the 
alleged  immunity  from  taxation  of  the 
class  herein  involved,  because,  it  is  con- 
tended, by  the  act  of  1866,  Congress,  by 
virtue  of  the  authority  given  it  to  estab- 
lish post  roads,  conferred  Federal  franchises 

116  V.  8. 
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upon  the  company,  and  made  the  Western 
Union  Telegraph  Company  an  instrumen- 
tality of  the  Federal  government,  endowed 
with  franchises  to  construct,  maintain,  and 
operate  telegraph  lines  on  the  post  roads  of 
the  United  States,  with  the  duty  in  the  op- 
eration of  those  lines  not  only  to  serve  the 
government  of  the  United  States,  but  also 
to  serve  the  public  which  might  wish  to 
transact  business  over  its  lines.  This  being 
so,  it  is  now  insisted  that  the  attempt  to 
impose  a  license  tax  upon  the  company, 
either  by  the  state  of  Alabama  or  any  of 
its  municipalities,  is  an  attempt  to  impose 
a  tax  on  the  franchises  so  created  by  the 
Federal  government. 

The  question  made  upon  this  point  was 
considered  in  Postal  Teleg.  Cable  Co.  v. 
Charleston,  153  U.  S.  692,  38  L.  ed.  871,  4 
Inters.  Com.  Rep.  637,  14  Sup.  Ct.  Rep. 
1094.  In  that  case  the  Postal  Telegraph 
Cable  Company  had  accepted  the  provisions 
of  the  act  of  18G6,  and  the  state  statute 
imposed  a  license  of  $500  upon  the  tele- 
graph company  for  business  done  exclusive- 
ly within  the  city  of  Charleston,  not  in- 
cluding any  business  done  to  or  from  points 
without  the  state,  and  not  including  any 
business  done  by  the  oHicers  of  the  United 
States.  It  was  contended  for  the  telegraph 
company  that  the  license  required  by 
the  ordinance  was  a  tax  upon  it  for  the 
privilege  of  exercising  its  franchise  within 
the  city  of  Charleston;  that  the  telegraph 
company  having  constructed  its  lines  along 
post  roads  in  the  city  of  Charleston  and 
elsewhere,  no  state  or  municipal  authority 
414]could  collect  a  license  fee  *from  it  for 
the  privilege  of  conducting  its  business,  "thus 
restraining  the  powers  possessed  by  it  un- 
der its  franchises  and  under  the  acts  of  Con- 
gress;" and  furthermore,  that  the  ordinance 
in  question  was  in  interference  with  inter- 
state commerce  and  therefore  void.  It  will 
thus  be  seen  that  in  that  case  not  only  was 
the  contention  made  as  to  the  interstate 
commerce  feature  of  the  telegraph  com- 
pany's business,  but  it  was  specifically 
claimed  that  to  exact  such  a  license  would 
restrain  the  powers  possessed  by  it  under 
the  franchises  created  by  the  act  of  Con- 
gress. After  reviewing  a  number  of  cases, 
Mr.  Justice  Shiras,  who  delivered  the  opin- 
ion of  the  court,  said: 

"It  is  further  contended  that  the  ruling 
of  the  cited  cases  does  not  cover  the  case 
of  a  telegraph  company  which  has  con- 
structed its  lines  along  the  post  roads  in 
the  city  of  Charleston,  and  elsewhere,  and 
which  is  exercising  its  functions  under  the 
act  of  Congress  as  an  agency  of  the  gov- 
ernment of  the  United  States.  It  is  obvious 
that  the  advantages  or  privileges  that  are  I 
eonferred  upon  the  eompanj  b/  the  act  of 
%7  1/.  ed. 


July  24,  1866  (Rev.  Stat.  §§  5263-6268), 
are  in  the  line  of  authority  to  construct 
and  maintain  its  lines  as  a  means  or  instru- 
ment of  interstate  commerce,  and  are  not 
necessarily  inconsistent  with  a  right  on  the 
part  of  the  state  in  which  business  is  done 
and  property  acquired  to  tax  the  same, 
within  the  limitations  pointed  out  in  the 
cases  heretofore  cited." 

In  Western  U.  Teleg.  Co.  v.  Missouri,  190 
U.  S.  412,  47  L.  ed.  1116,  23  Sup.  Ct.  Rep. 
730,  this  court,  again  considering  the  act 
of  18G6,  quoting  from  the  opinion  of  Mr. 
Justice  Miller  in  Western  U.  Teleg.  Co.  v. 
Atty.  Gen.  125  U.  8.  630,  31  L.  ed.  790,  8 
Sup.  Ct.  Rep.  961,  said,  speaking  by  Mr. 
Justice  McKenna: 

"These  propositions  were  laid  down: 
That  the  company  owed  its  existence  as  a 
corporation  and  its  right  to  exercise  the 
business  of  telegraphy  to  the  laws  of  the 
state  under  which  it  was  organized;  that 
the  privilege  of  running  the  lines  of  its 
wires  over  and  along  the  military  *and[415 
post  roads  of  the  United  States  was  granted 
by  the  act  of  Congress,  but  that  the  statute 
was  merely  permissive,  and  conferred  no 
exemption  from  the  ordinary  burdens  of 
taxation;  that  the  state  could  not,  by  any 
specific  statute,  prevent  a  corporation  from 
placing  its  lines  along  the  post  roads,  or 
stop  the  use  of  them  after  they  were  so 
placed,  but  the  corporation  could  be  taxed 
in  exchange  for  the  protection  it  received 
from  the  state  'upon  its  real  or  personal 
property,  as  any  other  person  would  be.' 
And,  describing  the  particular  tax  imposed 
it  was  said: 

"  'The  tax  in  the  present  case,  though 
nominally  upon  the  shares  of  the  capital 
stock  of  the  company,  is  in  effect  a  tax  upon 
that  organization  on  account  of  property 
owned  and  used  by  it  in  the  state  of  Mass- 
achusetts, and  the  proportion  of  the  length 
of  its  lines  in  that  state  to  their  entire 
length  throughout  the  whole  country  is 
made  the  basis  for  ascertaining  the  value 
of  that  property.  We  do  not  think  that 
such  a  tax  is  forbidden  by  the  acceptance 
on  the  part  of  the  telegraph  company  of  the 
rights  conferred  by  §  52G3  of  the  Revised 
Statutes,  or  by  the  commerce  clause  of  the 
Constitution.' " 

In  tlie  latest  utterance  of  this  court  upon 
the  subject  under  consideration  (Western 
U.  Teleg.  Co.  v.  Richmond,  224  U.  S.  160, 
50  L.  ed.  710,  32  Sup.  Ct.  Rep.  449),  Mr. 
Justice  Holmes,  delivering  the  opinion  of 
the  court  said: 

"The  act  of  Congress  of  course  conveyed 
no  title,  and  did  not  attempt  to  found  one 
by  delegating  the  power  to  take  by  eminent 
domain.    Western  U.  Tft\ft^.  Co.  N.'^«iiT«^V 
vania  R.  Co.  195  \3.  ^.  54^,  !S14,  ^a  \u  ^. 
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312,  824,  25  Sup.  Ct.  Rep.  133,  1  Ann.  Caa. 
617.  It  made  the  erection  of  telegraph  lines 
free  to  all  submitting  to  its  conditions,  aa 
against  an  attempt  by  a  state  to  exclude 
them  because  they  were  foreign  corpora- 
tions, or  because  of  its  wish  to  erect  a 
monopoly  of  its  own.  Pensacola  Teleg.  Co. 
T.  Western  U.  Teleg.  Ck).  96  U.  S.  1,  24  L. 
ed.  708.  It  has  been  held  to  prevent  a  state 
416]from  stopping  the  ^operation  of  lines 
within  the  act  by  injunction  for  failure  to 
pay  taxes.  Western  U.  Teleg.  Co.  v.  Atty. 
Gen.  125  U.  S.  530,  31  L.  ed.  790,  8  Sup.  Ct. 
Rep.  961.  But,  except  in  this  negative  sense, 
the  statute  is  only  permissive,  not  a  source 
of  positive  rights." 

These  cases,  taken  together,  establish  the 
proposition  that  the  privilege  given  under 
the  terms  of  the  act  to  use  the  military  and 
post  roads  of  the  United  States  for  the 
poles  and  wires  of  the  company  is  to  be  re- 
garded as  permissive  in  character,  and  not 
as  creating  corporate  rights  and  privileges 
to  carry  on  the  business  of  telegraphy, 
which  were  derived  from  the  laws  of  the 
state  incorporating  the  company,  and  that 
this  permissive  grant  did  not  prevent  the 
state  from  taxing  the  real  or  personal  prop- 
erty belonging  to  the  company  within  its 
borders,  or  from  imposing  a  license  tax 
upon  the  right  to  do  a  local  business  with- 
in the  state.  Nor  is  there  anything  run- 
ning counter  to  the  former  cases  in  the  case 
of  Western  U.  Teleg.  Co.  v.  Kansas,  216  U. 
S.  1,  54  L.  ed.  355,  30  Sup.  Ct.  Rep.  190, 
wherein  it  was  held  that  the  attempt  to 
levy  a  graded  charter  fee  upon  the  entire 
capital  stock  of  the  Western  Union  Tele- 
graph Company,  a  corporation  of  another 
state,  engaged  in  commerce  among  the 
states,  as  a  condition  to  the  right  to  do 
local  business  within  the  state  of  Kansas, 
was  void  as  an  attempt,  when  the  substance 
of  things  was  reached,  to  tax  the  right  of 
the  company  to  do  interstate  business  with- 
in the  state,  and  as  a  tax  upon  property 
beyond  the  limits  and  jurisdiction  of  the 
state. 

It  is  further  contended  that  the  tax  is 
unreasonable  and  unjust  because  of  its 
effect  upon  interstate  business.  The  reason- 
ableness of  the  ordinance,  unless  some  Fed- 
eral right  set  up  and  claimed  is  violated, 
is  a  matter  for  the  state  to  determine.  It 
is  contended  that  the  result  of  the  tax 
upon  the  intrastate  business  conducted  at  a 
loss  is  to  impose  a  burden  upon  the  other  bus- 
iness of  the  company,  and  is  therefore  void. 
417]The  supreme  court  of  Alabama,  *how- 
ever,  reached  the  conclusion  that  the  at- 
tempted test  for  eleven  months,  showing  a 
loss  of  86  cents,  is  not  a  sufficiently  accu- 
rmte  represenUition  of  the  business  of  the 
catupmnj^  conducted  at  TmllMdegM  to  render 


the  tax  void.  With  this  view  we  agree,  and 
we  are  not  satisfied  that  the  tax  is  soeh  as 
to  impose  a  burden  upon  interstate  com- 
merce, and  therefore  make  it  subject  to  at- 
tack as  a  denial  of  Federal  right. 

It  is  further  contended  that  this  ordi* 
nance  is  void  because  it  makes  no  exception 
as  to  the  sending  of  government  messages. 
In  this  respect  it  is  suggested  in  the  brief 
of  the  defendant  in  error  thai  the  ordinanee 
may  be  construed  as  not  to  include  business 
transacted  by  the  company  as  an  agency  of 
the  government,  and  as  applying  only  to 
commercial  business  of  a  different  char- 
acter; but,  in  view  of  the  eonstmctioa 
which  the  supreme  court  of  Alabama  has 
placed  upon  it,  we  must  consider  the  ordi- 
nance as  eonstrued  by  that  court.  Upon 
the  authority  of  a  previous  case  (Moore  ▼. 
Eufaula,  97  Ala.  670,  11  So.  921),  it  held 
the  ordinance  valid,  although  it  does  not 
exclude  messages  sent  for  the  goivemment 
of  the  United  States.  In  this  connection  it 
said: 

"The  fact  that  a  part  of  the  business  done 
by  the  company  consists  in  the  sending  of 
messages  for  the  government  does  not  affect 
the  right  of  the  state  to  impose  a  reason- 
able privilege  tax,    .    .    ." 

We  therefore  have  to  eonsider  whether  a 
license  tax  by  a  state  on  the  doing  of  busi- 
ness within  the  state,  including  tiie  trans- 
mission of  government  messages,  by  a  tele- 
graph company  which  has  aeoepted  the 
terms  in  the  act  of  1866,  can  be  lawfully 
imposed.  By  the  act  of  1866,  government 
messages  are  given  priority  over  all  other 
business,  and  are  transmitted  at  the  rates 
annually  fixed  by  the  Postmaster  General; 
and  before  the  telegraph  companies  exer- 
cise any  of  the  powers  or  privileges  con- 
ferred by  the  law,  they  are  required  to  file 
with  the  Postmaster  'General  their[418 
written  acceptance  of  the  restrictions  and 
obligations  of  the  act  (Rev.  SUt.  ff  5266 
and  5263,  U.  S.  Comp.  Stat  1901,  pp.  3580, 
3581). 

This  court  baa  had  occasion  to  consider 
the  effect  of  this  legislation  and  the  ac- 
ceptance of  its  terms  by  the  telegraph  com- 
pany, so  far  as  the  transmission  of  govern- 
ment telegrams  and  the  transaction  of  gov- 
ernment business  is  concerned.  In  the  case 
of  Western  U.  Teleg.  Co.  v.  Texas,  105  U. 
S.  460,  26  L.  ed.  1067,  an  ordinance  was  held 
void  which  required  the  company  to  pay  a 
tax  of  1  cent  for  all  full  rate  messsges  sent, 
and  i  cent  for  every  message  less  Chan  full 
rate.  This  was  in  addition  to  taxes  paid 
by  the  company  on  real  and  personal  prop- 
erty in  the  state.  The  ordinance  was  held 
void  as  levying  a  tax  upon  interstate  mes- 
sages, and  also  void  in  so  far  as  it  under- 
took to  tax  the  transaction  of  government 
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btuIiMM.    AIUt  decUriog  that  M  to  mieh  134,  8  Sup.  Ct  Rep.  1S80,  Mr.  JniitlM  Brad- 

biinoM,  eompuiica  whleli  h«d  kccepM  the  ley,  ipeaking  for  the  court,  laid; 
tariH  of  Um  met  bcckma  goTennnent  agen-        "It  u  urged  that  a  portioo  of  the  tale- 

tim,  tUa  Mart,  ipoaking  bj  He.  Chief  Jui-  graph  compaaj's  buBioeu  it  intaraal  to  the 

Um  Wait*,  laid:  state  of  Alabama,  and  therefore  taxable  bf 

'^h  Western  U&ioii  Telegraph  Companj,  the  atate.    But  that  fact  does  not  r«auoTe 

having  accepted  the  restrietioni  and  obliga-  the  difficulty.     The  tax  affect*  the  whole 

tiOH  of  this  proviaiou  bj  Congreai,  occupies  buslneaa  without  diecrimlnation."    And  ses 

In  Texas  the  position  of  an  iDstmment  of  Weatem  V.  Teleg.  Co.  v.  Alabama  Bd.  of 

foreign  and  iutersUte  eommerce,  and  of  a  Aueument,  132  U.  S.  472,  477,  33  L.  ed. 

government  agent  for  the  transmlMlon  of  409,  410,  2  Inters.  Com.  Rep.  726,  10  Sup. 

mssiagei  on  public  business.    Its  property  Ct.   Rap.   161;   Allen  t.  Pullman's  Palace 

in  the  sUte  is  subject  to  taxation  the  eame  Car  Co.  191  U.  B.  171,  ITS,  48  L.  ad.  134, 

as  other  property,  and  it  may  undoubtedly  138,  24  Sup.  Ct.  Rep.  39. 
be  taxed  in  a  proper  way  on  account  of  its        For  this  reason  we  think  the  Jodgment 

occupation   and   Its  business.     The  precise  of  the  Supreme  Court  of  Alabama  should 

question  now  presented  is  whether  the  pow-  be  rerersed,  and  the  caae  remanded  to  that 

•r  to  tax  Its  occupation  can  be  exereised  court    (or   further   proceedings   not   bioon- 

b7  pladng  a  specific  tax  on  eaeh  message  sistent  with  this  opinion, 
sent  out  of  the   state,  or  sent  by  public        Rsnrsed. 
efltears    on    the    business    of    the    United 

States."  

And,  after  dealing  with  the  Interatate 
eoBuneros  feature  of  the  law  aald: 

"As  to  the  goremment  messages.  It  is 
a  tax  bj  the  stste  on  the  mesns  employed 
by  the  goTemment  of  the  United  BUtea  to  (See  B.  C  Reporter's  ed.  420-4ZS.) 

exeente  its  oonstitutional  powers,  and  there- 

41t]fors-»oid.   It  was  so  decided  in  M'Cul.  Conrta  -  organlimtlon  -  expediUoa  «« 

loeh  T.  Maryland,  4  Wheat.  318, 4  L.  ed.  579,       -  "''*<=»  ?' .f '""*='?' .?**S,"  j      i     i      u 

,  fc..  _.!„  iA_  i™v*^  .1 '„  »  1.  The   abolition   of   the  Federal  elrcuit 

and^as  never  been  doubted  sines."  ^^^         ^j,^  j^^j^j^j   Code  of  March  8, 

Tha  ordinance  susUlned  In  Postal  Teleg.  jgjj  oastat.  »t  L.  1087,  chap.  231,  U.  a 

CaUe  Co.  v.  Charleston,  158  U.  B.  898,  38  Comp.  Stat  Supp.  IBll,  p.  128),  doM  not 

L.  sd.  871,  4  Inters.  Com.  Rep.  037,  14  Sup.  repeal  by  implication  the  provision  of  tbs 

CL  Rep.  1094,  expressly  excluded  Interstate  act  of  February  11,  1B03   (32  Stat,  at  L. 

and  government  messages.  883,   chap.  S44,   U.   S.   Comp.   Stat.   Supp. 

Were  It  otherwise,  an  agency  of  the  Fed-  IBH.  P- 1383),  for  the  organization  of  a  oli- 

aml    government,    in    the    execution    of    ite  e"'*  <!<»"^'  <■'  »•■  l*^*  ^^^  circuit  Judge* 

»_  Jr^  »— »   -^^lA  K.  .t  »!,.  «._  ^t  for  the  expedition  of  certain  speciaad  cases, 
sovereign  power,  wonld  bs  at  the  men^  of  JT^^  provision  of  |  291 

the  Uxlng  power  of  the  «tate^    It  Is  enough  ^,  ^^^  ^.^^     that   ■'whe?ever,  in  any  law 

in  this  connection,  to  refer  to  the  case*  of  a^^  embraced  within   this  act,  any  rafai- 

H'Ciilloch   V.    Maryland,   supra;    Osborn   v.  ence  Is  made  to,  or  any  power  or  duty  is  oan< 

Bank  of  United    States,    9    Wheat.   738,    0  ferred  or  imposed  upon,  the  circuit  aonrtti 

L.ed.  204;  Union  P.  R.  Co.  v.  Feniston,  IS  such    reference   shsll,    upon   the  taking  sf- 

Wa!l.  8,  21  L.  ed.  787;   California  v.  Cen-  feet  of  this  act,  be  deemed  and  held  to  refer 

tral  P.  R.  Co.  127  U.  B.  1,  SB  L.  ed.  IflO,  2  to,  and  to   confer  such  power  and   impose 

Inters.  Com.  Rep.  IBS,  8  Sup.  Ct.  Rep.  1073 ;  "'^^  ^"tJ  "P^-  ">'  „^J'*ri%«*J"J'.-  ^^.^^ 

Central  P.  R.  cJ.  v.  California.  162  U.  8.  Bl.  ^%.Tu,  "witVupC^wia^i     '       *^^ 

40  Ik  ed.  903,  16  Sup.  CL  Rep.  786.  Courts  —  organization  —  expedition  ant 

We  have,  then,  an  ordinance  which  taxes,        —  tMarlng  —  enrordnc  mandate, 
without  exemption,  the  privil*^  of  carry-        2-  A  proceeding  to  enforce  the  mandate 

iiw  on  a  business  a  part  of  which  Is  that  o'  **«  Federal  Supreme  Court  directing  tbs 

of  a  governmental  agency  constituted  under  ^9*'^  f  a  decree  under  which  a  combina- 

.  )._  „*  .k-  iT..<».j  (u.t...  ._.» 1  1..  *i<»*   <■'   railroad   terminal   facilities,   found 

a  law  of  the  United  Kates  and  engaged  In  j^  ^j^j^^^  ^^^  anti-trust  act  of  July  2,  1800 

an  essential  part  of  the  public  bueinea*,—  ^£6  Stat,  at  L.  209,  chap.  647,  U.  S.  Comp. 

eommunleatlon  between  the  officers  and  de-  ^tat.   ISOl,   p.  3200),   shall   be  reorgaaiied 

partmente  of  the  Federal  government.    The  so  as  to  act  as  the  impartial  agent  of  every 

ordinanee,  making  no  exception  of  this  class  railway  line  which  must  use  such  facilitiet, 

of  builDSis,  necessarily  includes  its  trans-  i*  within  the  intendment  of  the  provisions 

metlon  witfaiB  the  privilege  tax  levied.    This  of  the  act  of  February  11   1903,  for  the  «- 

.     ,  ..      „        "^  .  ,  ...  pcdition  of  the  "hearing"  of  eases  brought 

part  of  the  liesnse  exacted  necessarily  af-  P^^^  j^,  .ntl-trust  art,  by  the  organfia- 

facte  the  whole,  and  makes  the  tax  unconeti-  tion  of  a  circuit  court  of  at  least  thr«o  «ix- 

tatlonal  and  void.    In  Ldoup  v.  Uoblle,  127  cuit  judges,  whei«  auciii  ia&ii&».\jb,  wAmVCb- 

V.  8.  840,  32  L.  ed.  311,  S  Inlen.  Can.  Rep.  standing   Ita  speci&c  &\tMA.\Qut  u  \a  *^m 
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Mope  And  character  of  the  decree  to  be  en- 
tered, affords  an  opportunit;  to  the  defend- 
ant! to  submit  a  plan,  and  gives  to  the 
United  States  an  opportunity  to  be  heard 
in  oppoiitioii,  leaving  to  the  court  a  serious 
and  important  duty  to  be  discharged  in  an; 
event,  and  eepecially  in  case  of  coDtroveraj 
OD  tbe  subject. 

[For  other  casta,  we  Coartt.  V.   b,  1 ;  Appeal 
and  Error.  IX.  1.  In  Dlieit  Sap.  Ct   1S08.} 

[No.  ID,  Original.] 

Submitted    December    10,    1S1E.     Decided 
January  8,  1913. 

\N  PETITION  for  a  Writ  of  Prohibition 
to  tbe  District  Judga  of  the  United 
States  tor  tbe  Eastern  Di strict  of  Missouri 
raising  the  question  of  his  power  as  a  sin- 
gle judge  to  enter  a  decree  pursuant  to  tbe 
mandate  of  the  Supreme  Court,  which  on 
appeal  from  the  Circuit  Court  of  tbe  United 
SUtea  for  the  Eaatem  District  of  Missouri 
bad  reversed  a  decree  dismissing  a  bill  to 
enforce  the  provisions  of  the  Sherman  anti- 
trust act.     Writ  of  prohibition  to  issue. 

The  facta  are  stated  in  tbe  opinion. 

Attorney  General  Wlckeraham  and  Mr. 
Gdward  O.  Orxiw  submitted  the  cause  for 
petititmer : 

Wbere  two  statutes  treat  of  tbe  same  sub- 
ject, one  being  special  and  tbe  other  general, 
unleu  they  are  irreconcilable  and  inconsist- 
ent, the  latter,  although  latest  in  date,  will 
not  be  held  to  have  repealed  the  former,  hut 
the  special  act  will  prevail  in  its  application 
to  tbe  subject-matter,  as  far  as  the  latter 
comea  within  its  particular  provisions. 

1  Sutherland,  Stat.  Constr.  2d  ed.  g  274, 
p.  52S. 

When  there  are  two  or  more  provisions  of 
statutes  relating  to  the  same  subject-mat- 
ter, they  must,  if  possible,  be  construed  so 
as  to  maintain  the  integrity  of  both. 

Ibid. 

A  general  statute  without  negative  words 
will  not  repeal,  b;  implication  from  their 
repugnancy,  tbe  provisions  of  a  former  one 
which  is  special,  local,  or  particular,  or 
which  is  limited  in  its  application,  unless 
there  is  something  in  tbe  general  law,  or  in 
the  course  of  legislation  upon  its  subject- 
matter,  that  makes  it  manifest  that  the  leg- 
ialature  contemplated  and  intended  a  repeal, 

1  Sutberland,  SUt.  Constr.  2d  ed.  S  27t, 
pp.  SEB,  £27. 

The  courta  will  not  bold  the  policy  of  Con- 
greas  to  be  changed  by  reason  of  tbe  adop- 
tion of  a  general  judicial  code,  unless  the 
intention  to  change  tlie  policy  and  remove 
tbe  provisions  for  expediting  the  bearing 
and   decision   of   tiieae   casea   is  clearly  eX' 

■Er  pmrta  Crow  Dog  (Ex  jwrte  Eang  Oi 


ShuD  Ca)  109  U.  S.  B6T,  27  L.  ed.  1031,  S 
Sup.  Ct.  Rep.  396;  United  SUtea  v.  Nix,  189 
U.  S.  199,  47  L.  ed.  776,  23  Sup.  Ct.  Rep.  495. 

Before  this  court  would  tw  justi&ed  in 
holding  that  the  general  provisions  of  the 
Judicial  Code  removed  tbe  power  of  the  four 
circuit  judges  to  further  hear  this  case,  it 
must  Ik  shown  to  the  court  tbat  Congress 
has  clearly  expressed  its  intention  to  remove 
tbe  power  to  further  hear  the  case  from  tbe 
said  four  circuit  judges. 

Ex  parte  Crow  Dog  (Ex  parte  Kang  Gi 
Shun  Ca)  109  U.  S.  057,  27  I.  ed.  1031,  S 
Sup.  Ct.  Rep.  396;  1  Sutherland,  Stat. 
Constr.  2d  ed.  g  274,  pp.  526,  527;  United 
SUtes  V.  Nix,  ISB  U.  S.  199,  47  L.  ed.  77S, 
23  Sup.  Ct.  Rep.  496. 

The  change  as  to  the  circuit  courts  was 
merely  a  substitution  of  the  district  cuitrta 
for  the  circuit  courts. 

United  States  v.  Haynea,  29  Fed.  eSB. 

Id  view  of  tbe  saving  clauses  in  g  299, 
it  is  entirely  immaterial  whether  said  act 
of  February  11,  1903.  was  repealed,  either 
in  eipresB  terms  or  by  implication,  by  the 
provisions  of  the  Code;  but  as  there  Is  no 
direct  repealing  provision  in  said  Code,  and 
nothing  in  it  inconsistent  with  said  act,  it 
remained  in  force  notwithatandlng  it  wa*  not 
included  therein. 

1  Sutherland,  SUt.  Conatr.  Ed  ed.  |  878, 
p.  622;  Great  Northern  R.  Co.  v.  United 
States,  84  C.  C.  A.  S3,  155  Fed.  945;  Holden 
V.  MinnesoU,  137  U.  S.  483,  34  L.  ed.  734, 
11  Sup.  Ct.  Rep.  143;  Com.  v.  Qrinstead, 
108  Ky.  59,  56  S.  W.  720,  67  S.  W.  471; 
Gibson  v.  Ackermann,  70  111.  App.  3B9. 

A  statute  is  to  be  taken  or  construed  %» 
prospective,  unless  its  language  is  incon- 
sistent with  that  interpretation. 

1  Sutherland,  SUt.  Constr.  2d  ed.  g  33S, 
p.  641;  McEwen  v.  Den,  24  How.  242.  18 
U  ed.  672;  Hepburn  v.  Griswold,  8  Wall, 
603,  19  L,  ed.  013;  Chew  Heong  v.  United 
SUtes,  112  U.  S.  536,  28  L.  ed,  770,  6  Sup. 
Ct.  Rep.  256. 

Wbcrs  it  appears  that  tbe  courta  wboae 
action  is  sought  to  be  prohibited  clearly  bad 
no  jurisdiction  of  tbe  cause  originally,  or 
of  some  collateral  matter  arising  therein,  a 
party  who  has  objected  to  the  jurisdiction, 
and  has  no  other  adequate  remedy,  is  en- 
titled to  a  writ  of  prohibition  as  of  right. 

Re  Oklahoma,  220  U.  S.  191,  20B,  S5  L. 
ed.  431,435,  31  Sup.  Ct  Rep.  426;  Re  Massa- 
chusetts, 197  U.  S.  482,  48S,  49  L.  ed.  84S, 
848,  25  Sup.  Ct  Rep.  512;  Re  Allx,  168 
U,  S.  13B,  137,  41  L.  ed.  B4S,  949,  17  Snp. 
Ct.  Rep.  622;  Re  Rice,  ISO  U.  S.  396,  402, 
403,  39  I^  ed.  1S8,  200,  201,  10  Sup.  Ct.  Rep. 
149;  Re  Cooper,  143  U.  S.  472,  495,  36  L.  ed. 
232,  239,  12  Sup.  Ct.  Rep.  453;  Smith  t. 
Whitney,  116  U.  S.  167,  173,  29  L.  ed.  801, 
602,  6  Sup.  Ct.  Rep.  676;  Re  Morrison,  147 

af  V.  s. 


uu. 
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V.  8.  14,  36,  37  L.  ed.  SO,  88.  13  Sup.  Ct. 
Ibp.  248. 

Mr.  H.  S.  Prieat  aubmitted  the  cause  for 
Ktpondent. 

4ai]  *Mr.  Chief  Justice  White  deliv- 
ared  the  opinion  of  the  court: 

The  matter  before  ua  coDcerm  the  execu- 
tioD  of  the  decree  in  United  State*  *.  Ter- 
minal R.  Amo.  224  U.  S.  383,  66  L.  ed. 
810,  32  Sup.  Ct.  Rep.  607.  That  ease, 
which  involved  violatioos  of  the  ShenniD 
anti-tnut  act  [26  SUt.  at  L.  209,  chap. 
847,  U.  8.  Comp.  SUt.  1901,  p.  3200],  wae 
eommeneed  in  the  circuit  court  of  the 
United  States  for  the  eastern  district  □! 
Missouri,  was  there  decided  by  four  circuit 
judges  in  consequence  of  the  filing  bj  the 
Attorney  Qeneral  of  the  United  State*  of 
the  certificate  provided  for  b;  the  act  of 
1903,  commonly  known  as  the  expedition 
act  (chap.  644,  32  SUt.  at  L.  823,  U.  S. 
Comp.  SUt.  Supp.  1911,  p.  ISaS).  While 
the  case  wa*  here  pending,  the  Judicial 
Code  of  March  3.  1911  [38  SUt.  at  L.  1087, 
chap.  231,  U.  S.  Comp.  SUt.  Supp.  1911,  p. 
128],  was  adopted,  and  hence  our  mandate 
was  directed  to  the  district  court  of  the 
United  States  for  the  eastern  district  of 
Missouri,  tlie  Rucceasor  of  the  circuit  court. 

Upon  the  Sling  of  the  mandate  In  that 
eourt,  the  judge  of  the  district  court  being 
diaqualifled.  District  Judge  Trieber,  of  the 
district  court  of  Arkansas,  was  assigned  to 
■it  in  the  cause.  Disagreement  between  the 
parties  having  arisen  as  to  what  plan  of 
reorganization  should  be  adopted  to  carry 
out  the  mandate  of  this  court,  and  the  court 
below  having  expressed  its  intention  to 
adopt  by  a  final  decree  a  plan  to  which 
the  government  did  not  assent,  objection 
was  onade  by  the  United  SUtes  to  proceed- 
ing further,  upon  the  ground  thus  stated 
by  the  court  below  in  its  opinion; 

"As  a  certificate  under  the  expedition 
act  was  Sled  when  the  action  was  originally 
Instituted,  the  decree  on  the  mandate  could 
not  be  entered  by  a  single  judge,  hut  only 
by  at  least  three  circuit  judges,  in  con- 
formity with  the  expedition  act  above  re- 
ferred to."     [197   Fed.  447.J 

The  suggestion  having  been  overmled 
ty  a  formal  order,  and  fruitless  effort  hav- 
4S]]ing  been  made  to  induce  action  *by  the 
*eDior  circuit  judge,  who  was  also  the 
•enior  circuit  judge  who  had  participated 
in  the  original  decision  of  the  cause,  the 
interposition  of  this  court  bj  the  proceed- 
ing before  ua  was  invoked.  The  Judge  be- 
low, evidently  only  desirous  of  being  in- 
formed aa  to  his  duty,  after  leave  to  file  the 
Application  for  prohibition  wa*  here  grant- 
*d,  ha*  submitted  the  iaane  on  the  opinion  I 
•f  the  court  btHow  mad  ugoo  priaM  *iztt- 

mr  Ml.  ma. 


I  ment  tor  both  parties,  aa  if  on  a  return  to 
a  rule  to  show  cause  why  the  writ  should 

In  refusing  to  apply  the  expedition  act 
the  court  below,  "assuming,  without  decid- 
ing, that  the  Judicial  Code  doe*  not  repeal 
the  expedition  act,"  baaed  its  refusal  upon 
the  ground  that  the  proceeding  to  enforee 
the  mandate  of  this  court  was  not  within 
the  intendment  of  the  expedition  act,  be- 
cause not  a  matter  requiring  the  hearing 
contemplated  by  tbat  act.  Thia  view  waa 
maintained  by  conclusions  as  to  the  gensrai 
nature  of  the  duty  to  give  effect  to  a  de- 
cree already  rendered,  and  by  conaidsra- 
tions  based  upon  the  opinion  that  the  decree 
of  this  court  waa  so  specific  as  to  leave  no 
room  for  discussion,  and  therefore  to  afford 
no  occasion  for  orgaoiiing  a  tribunal  con- 
stituted in  accordance  witb  the  requirv- 
menU  of  the  expedition  act.  In  ths  printed 
argument,  however,  upon  wbich  the  matter 
has  been  here  sulnnitted,  the  action  of  the 
court  is  sought  to  be  sustained  upon  a  much 
broader  ground;  ci«.,  tiiat  aa,  by  the  Judi- 
cial Code,  the  circuit  eourta  were  abolished, 
it  has  become  no  longer  possible  to  organlie 
a  court  in  accordance  with  the  expedition 
act,  because  that  act  by  implication  baa 
been  repealed  by  the  Judicial  Code.  Thus, 
after  commenting  upon  the  provialtma  of 
the  Judicial  Code,  it  is  said: 

"The  Judicial  Cdde  (|  1,  ehap.  1)  pro- 
vide* for  a  district  judge  for  eaeli  district 

'There  ia  no  provision  for  the  exereite 
of  any  judicial  authority  by  any  elrenlt 
judge,  except  by  special  appointment,  par- 
Buant  to  the  provision  of  S  IB,  chap.  1,  of 
'the  Code.  He  then  derives  his  power[41S 
from  such  appointment,  and  from  no  other 
source.  A*  circuit  judges  they  have  no  au- 
thority in  the  enforcement  of  the  jurlsdie- 
tion  of  the  district  courU. 

"After  devolving  upon  tbe  district  eourU 
the  jurisdiction  formerly  possessed  by  the 
abolished  circuit  courU,  the  code  (chap.  0) 
creates  a  circuit  court  of  appeals,  and  pro- 
vides   (S   117): 

"  'There  shall  be  in  each  circuit  a  eourl 
of  appeals  which  shall  consist  of  three 
judges,  .  .  .  which  shall  he  a  oourt  of 
record  with  appellate  jurisdiction  a*  here- 
inafter limited  and  established.' 

"It  must  be  conceded,  in  view  of  tbl* 
legislation,  if  this  suit  waa  now  instituted, 
it  could  only  be  beard  by  a  district  judge 
unless  some  circuit  judge  should  be  appoint- 
ed under  the  provisions  of  |  18,  chap.  1,  to 
discharge  the  functions  of  a  district  judge, 
and  the  case  be  brought  before  bim  in  that 

But  the  eonlertttoa  \a  IwA^^,  ^acviw  i^- 
though  the  pmniM  u^cn  ii\i,VeV  V^  nsta  ^^ 
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conceded,  the  deduction  drawn  from  it  is 
unwarranted.  It  is  of  course  undoubted 
that  chapter  13  of  the  Judicial  Code,  while 
not  interfering  with  the  tenure  of  office  of 
the  circuit  judgesi  abolished  the  circuit 
courts.  It  is  also  undoubted  that  by  that 
act  the  district  courts  provided  for  were 
made  the  successors  of  both  the  circuit  and 
districts  courts  which  had  theretofore 
existed,  and  were  in  a  general  sense  en- 
dowed with  the  jurisdiction  and  power 
theretofore  vested  in  such  prior  courts.  It 
is  moreover,  beyond  question,  that  the  stat- 
ute, while  contemplating  as  a  general  rule 
the  holding  of  district  courts  by  district 
Judges,  and  as  a  general  rule  for  holding 
circuit  courts  of  appeal  by  circuit  judges, 
nevertheless  expressly  directs  when  the 
occasion  requires  (§18)  the  assignment  by 
the  senior  judge,  or  the  circuit  justice,  or 
the  chief  justice,  of  a  circuit  judge  to  hold 
a  district  court,  and  endows  a  judge  so 
424]assigned  with  all  *the  authority  of  a 
district  judge  (§  19),  giving  power  in  case 
of  such  designation  to  hold  separately  at 
the  same  time  a  district  court  in  such  dis- 
trict, and  to  discharge  all  the  judicial 
duties  of  the  district  judge  therein. 
(I  14.)  The  statute  therefore  clearly  gives 
to  the  circuit  judges  the  rights  and  powers 
of  judges  of  the  new  district  courts,  and 
calls  such  powers  into  play  when  assigned 
according  to  law. 

The  question,  therefore,  reduces  itself  to 
this:  Were  the  special  provisions  of  the 
expedition  act,  requiring  in  a  particular 
class  of  cases  the  organization  of  a  court 
constituted  in  a  particular  manner,  repealed 
by  the  Judicial  Code?  This  is  the  only 
question,  because  if  that  act  was  not  re- 
pealed by  the  Code,  then  its  provisions 
amount  to  an  assignment  by  operation  of 
law  of  the  circuit  judges  to  sit  as  judges 
of  the  district  court  for  the  purpose  of 
discharging  the  duties  imposed  by  the  act. 
When  the  issue  is  thus  narrowed,  solution 
is  readily  reached  by  the  application  of  the 
elementary  rule  that  a  special  and  par- 
ticular statutory  provision  affording  a  rem- 
edy for  particular  and  specific  cases  is  not 
repealed  by  a  general  law  unless  the  repeal 
be  express  or  the  implication  to  that  end 
be  irresistible.  Petri  v.  F.  E.  Creelman 
Lumber  Co.  199  U.  S.  487,  497,  50  L.  ed. 
281,  286,  26  Sup.  Ct.  Rep.  133.  Tliat  the 
new  district  court  created  by  the  judicial 
act  was  vested  with  the  duty  of  hearing  and 
disposing  of  the  cases  provided  for  in  the 
expedition  act  as  the  successor  of  the  for- 
merly existing  circuit  court,  as  we  have 
already  stated,  is  undoubted.  The  mere 
fact  that  the  expedition  act  in  terms 
refeiw  to  the  orgamiAWon  of  a  circuit  court 
would  be,  m»  m  geaeni  rule,  under  the  cir- 


cumstances, of  no  importance,  and  becomes 
absolutely  without  significance,  in  view  of 
the  express  provision  of  chapter  18,  f  291, 
of  the  judicial  act,  saying:  "Wherever,  is 
any  law  not  embraced  within  this  act,  any 
reference  is  made  to,  or  any  power  or  duty 
is  conferred  or  imposed  upon,  the  eireait 
courts,  such  reference  shall,  *iipon  the[416 
taking  effect  of  this  act,  be  deemed  and  held 
to  refer  to,  and  to  confer  such  power  and  im- 
pose such  duty  upon,  the  district  eourta.* 

The  expedition  act  being  therefore  lAill 
in  force,  and  its  provisions  being  appli- 
cable to  the  district  courts  which  tie  Judi- 
cial Code  created,  we  think  the  court  below 
erred  in  concluding  that  the  United  States 
was  not  entitled  to  a  district  court  or- 
ganized in  the  mode  pointed  out  in  the  ex- 
pedition act,  unless  it  be,  as  stated  bj  the 
lower  court  in  its  opinion,  the  subject  in 
hand  was  of  such  a  character  as  not  to  be 
within  the  scope  of  the  expedition  act 
Coming  to  consider  that  question  without 
going  into  any  elaboration,  we  are  of  opin- 
ion that  error  was  committed  in  so  holding. 
While  it  is  true  that  the  mandate  of  this 
court  gave  certain  specific  directions  ss  to 
the  scope  and  character  of  the  decree  to  be 
entered,  it  afforded  an  opportunity  to  the 
defendants  to  submit  a  plan  in  order  to 
carry  out  the  decree,  and  gave  to  the  United 
States  an  opportunity  to  be  beard  in  op- 
position to  that  plan,  and  left  to  tho  court 
a  serious  and  important  duty  to  be  dis- 
charged in  any  event,  and  especially  in 
case  of  controversy  on  the  subject.  These 
considerations,  we  think,  brought  the  sub- 
ject within  the  scope  of  the  expedition  act, 
and  justified  the  request  of  the  United 
States  that  the  case  be  considered  and  a 
decree  entered  by  a  court  composed  as  pro- 
vided in  that  act. 

Writ  of  prohibition  to  issue. 


•CHICAGO,  ROCK  ISLAND,  k  PA-[41« 
CIFIC   RAILWAY   COMPANY,   Plff.   in 

Err., 

T. 

HARDWICK  FARMERS  ELEVATOR  COM- 
PANY. 

(See  S.  a  Reporter's  ed.  426-436.) 

Commeroe  —  state  and  Federal  regula* 
ttons  — •  congressional  inaction. 
1.  Any  power  which  a  state  has  over  in- 

NoTS. — On  state  rmilations  requiring 
carrier  to  furnish  cars  to  shipper  as  inter- 
ference with  interstate  commeroe — see  notes 
to  St.  Louis  Southwestern  R.  Co.  v.  Arkan- 
sas, 54  L.  ed.  U.  S.  699;  Southern  R.  Oo^ 
V.  Com.  17  LJUL(N.S.)  864;  and  Chicago^ 
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teratate  eommeroe  beeante  of  eongresflional 
inaction  eeaaet  to  exist  from  the  moment 
that  Oongreae  exerts  ita  paramount  author- 
ity over  the  lubject. 

{WOT  other  catee.  eee  Oommerce,  I.  c.  In  Digest 
8ii».  Ct  iSoiC] 

Oommeroe  —  oonllloCiiii^  atate  and  Fed- 
eral regulatloiia  *  atate  domnrrace 
law. 

2.  Congress  has  so  taken  possession  of 
the  snbjeet  of  the  delivery,  when  ealled  for, 
of  railroad  cars  to  be  used  in  interstate 
traffic,  by  the  provisions  of  the  act  of  June 
29,  1000  (84  SUt.  at  L.  584,  chap.  3591,  U. 
&  Oomp.  Btat.  Supp.  1911,  p.  1288),  im- 
poaing  a  specific  duty  upon  railway  carriers 
to  fnniish  cars  for  such  traffic  upon  reason- 
able request,  and  giving  remedies  for  vio- 
latkma  of  tluit  du^,  as  to  invalidate,  when 
applied  to  cars  demanded  for  interstate 
tranaportatlon,  the  provisions  of  Minn. 
Laws  1907,  ehap.  23,  reouiring  railway  com- 
panies to  furnish  freight  cars  on  demand, 
under  penalty  for  each  day's  delay  not  due 
to  certain  excepted  causes. 
{Wot  other  cases,  see  Coounereeb  L  c ;  III.  J,  In 

Digest  8ai».  Ct  1908.] 

[No.  25.] 

Argued  November  5,  1912.    Decidtd  Janu- 
ary 8,  1918. 

IN  ERBOB  to  the  Supreme  Court  of  the 
State  of  Minnesota  to  review  a  judgment 
which  affirmed  a  judgment  of  the  District 
Court  of  Bock  County  in  that  state  im- 
posing a  statutory  penalty  upon  a  carrier 
for  its  failure  to  furnish  freight  cars  on 
demand  to  be  used  in  interstate  traffic  Re- 
versed and  remanded  for  further  proceed- 
ings. 

See  same  ease  below,  110  Minn.  25,  124 
N.  W.  819,  19  Ann.  Cas.  1088. 

Statement  by  Mr.  Chief  Justice  Whito: 
A  statute  passed  by  the  legislature  of  the 
state  of  Minnesota,  and  known  as  the  Min- 
nesota reciprocal  demurrage  law,  became 
effective  on  July  1,  1907.  Laws  of  Minne- 
sota, 1907,  chap.  28. 

The  law,  among  other  things,  made  it  the 
duty  of  a  railway  company  subject  to  its 
provisions,  on  demand  hj  a  shipper,  to  fur- 
nish ears  for  transportation  of  freight,  at 
terminal  points  on  its  line  of  road  in  Min- 
nesota, within  forty-eight  hours,  and  at  in- 
termediate points  within  seventy-two  hours, 
after  such  demand,  Sundays  and  legal  holi- 
days excepted.  For  each  day's  delay  in 
furnishing  cars  when  so  demsnded— except 
when  prevented  by  strikes,  public  calami- 
ties, accident,  or  any  cause  not  within  the 

B.  L  ft  P.  B.  Co.  V.  Beatty,  42  L.BJL(N.S.) 
964. 

As  to  duty  of  railroad  company  to  furnish 
cars  to  shippers — see  note  to  Houston,  E. 
ft  W.  T.  B.  &  r.  Cbmpben  48  LMJL  225. 


power  of  the  railroad  to  prevent — the  de- 
faulting company  was  made  liable  to  pay 
to  the  shipper  $1  *per  ear,  together[417 
with  the  damages  sustained  and  a  reason- 
able attorney's  fee. 

Alleging  Uiat,  in  respect  of  delays  in  the 
deliveries  to  it  of  fourteen  freight  cars, 
pursuant  to  eight  applications  made  for 
such  cars  between  September  19,  1907,  and 
October  22,  1907,  the  1st  section  of  the  act 
in  question  had  been  violated,  the  Hardwick 
Farmers  Elevator  Company,  defendant  in 
error  here,  oommenoed  this  action  in  a  dis- 
trict court  of  Minnesota  to  recover  from  the 
railway  company,  plaintiff  in  error  here, 
penalties  aggregating  $218  and  an  attor- 
ney's fee  of  $50,  together  with  the  costs  and 
disbursements  of  the  action.  As  a  defense, 
the  railway  company  set  up  that  the  cars 
in  question  were  demanded  for  the  purpose 
of  interstate  traffic,  and  that  the  delays 
complained  of  were  occasioned  solely  by  an 
unusual  and  unprecedented  congestion  of 
traffic  and  a  consequent  scarcity  of  cars, 
arising  from  their  use  in  moving  traffic  and 
commerce  between  the  states,  and  that  such 
delays  therefore  arose  from  causes  not  with- 
in the  control  and  power  of  the  company. 
It  was  also  claimed  that  if  the  statute  in 
question  embraced  interstate  commerce,  and 
was  applied  to  the  requisitions  for  cars  re- 
ferred to  in  the  complaint,  it  would  be  re- 
pugnant to  the  commerce  clause  and  to  the 
due  process  and  equal  protection  clauses 
of  the  Constitution  of  the  United  States. 
The  action  was  tried  to  a  jury.  The  trial 
judge  refused  to  give  instructions  asked  for 
by  the  railway  company,  embodying  the  con- 
stitutional objections  made  in  its  answer. 
A  verdict  was  returned  for  the  plaintiff  for 
the  amount  claimed,  including  an  attorney's 
fee;  and  a  judgment  entered  on  the  verdict 
was  affirmed  by  the  supreme  court  of  the 
state.  110  Minn.  25,  124  N.  W.  819,  19 
Ann.  Cas.  1088. 

Mr.  McNeil  V.  Seymour  argued  the 
cause,  and,  with  Messrs.  Edward  C.  String- 
er and  Edward  S.  Stringer,  filed  a  brief  for 
plaintiff  in  error: 

The  Minnesota  reciprocal  demurrage  law 
is  in  violation  of  the  laws  of  Congress  and 
of  the  Constitution  of  the  United  States,— 
especially  the  so-called  "commerce  dause." 

Wilson  Produce  Co.  v.  Pennsylvania  B. 
Co.  14  Inters.  Com.  Rep.  170;  St  Louis,  I. 
M.  ft  S.  R.  Ca  V.  Hampton,  162  Fed.  898; 
Oliver  v.  Chicago,  B.  I.  ft  P.  B.  Co.  89  Ark. 
466,  117  S.  W.  288;  Houston  ft  T.  C.  B.  Co. 
V.  Mayes,  201  U.  S.  321,  50  L.  ed.  772,  26 
Sup.  Ct.  Rep.  491 ;  St.  Louis  ft  S.  F.  B.  Co. 
V.  SUte,  26  Okla.  62,  30  L.BJL(N.S.\  U1> 
107  Pac.  929;  Gull,  C  8l  ^-  1J.  "fiu  K>^  ^• 
Hefley,  158  U.  B.  0%,  ^  \j.  «^  «V^«^&  %k^* 
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Ct  R«p.  802;  Atlantic  CoMt  Line  K.  Co.  t. 
Com.  102  Vk.  69D,  46  S.  E.  911;  Southern 
R.  Co.  V.  Com.  J07  V».  771,  17  L.R.A.(N.S.) 
3M,  60  S.  E.  70;  Penntjlvania  R.  Co.  v.  Itl. 
O.  Coggina  Co,  38  Pa.  Super.  Ct.  129;  South 
era  P.  Co.  t.  Campbell,  189  Fed.  696;  Beth- 
Uhetn  Steel  Co.  v.  United  SUtee,  110  C.  C. 
A.  613,  IS8  Fed.  870;  People  v.  Central  R. 
Co.  18  Inters.  Com.  Rep.  33;  Michie  v.  New 
York,  N.  H.  k  H.  R.  Co.  151  Fed.  694; 
United  States  T.  SUndard  Oil  Co.  148  Fed. 
719;  RhodeB  v.  Iowa,  170  U.  8.  412,  42 
L.  ed.  1088,  18  Sup.  Ct.  Rep.  664;  Bowman 
T.  Chicago  &  N.  W.  R.  Co.  12S  U.  S.  465, 
31  L.  ed.  700,  1  Inters.  Cam.  Rep.  823,  8 
Sup.  Ct.  Rep.  689,  1062;  McNeill  v.  South- 
ern R.  Co.  202  U.  S.  543,  60  U  ed.  1142,  26 
Sup.  Ct.  Rep.  722;  Baltimore  *  0.  R.  Ca  v. 
United  States,  215  U.  S.  481,  54  L.  ed.  292, 
30  Sup.  Ct.  Rep.  164;  Interstate  Commerce 
Commission  v.  Illinois  C.  R  Co.  21B  V.  8. 
462,  S4  I.,,  ed.  280,  30  Sup.  Ct.  Rep.  15S;  St. 
Louis  Southwestern  R.  Co.  t.  Arkansas,  217 
U.S.  136,  64L.ed.698,29L.R.A.(N.S.)  802, 
30  Sup.  Ct.  Rep.  476;  Union  P.  R.  Co.  t. 
Updike  Grain  Co.  222  U.  8.  216,  66  L.  ed. 
171,  32  Sup.  Ct.  Rep.  39;  Southern  R.  Co. 
V.  R«id,  222  U.  S.  424,  60  L.  ed.  267,  32 
Sup.  Ct.  Rep.  140;  Northern  P.  R  Co.  v. 
Wuhington,  222  U.  8.  370,  56  L.  ed.  237,  32 
Sup.  Ct.  Rep.  160;  Second  Employers'  Lia- 
bilitf  Cases  (Mondou  v.  New  York,  N.  H.  t 
H.  R.  Co.)  223  U.  8.  1,  66  L.  ed.  327,  38 
L.RJi.(N.S.)  44,  32  Sup.  Ct.  Rep.  109. 

Ur.  O.  H.  ChrlBiopherson  argued  the 
e«UH  ftud  Sled  •  brief  for  defendant  in  er- 

The  validity  of  such  a  statute  aa  the  one 
here  involved  is  sustained  by  text-book 
writers,  railroad  commissioners,  the  Inter- 
state Commerce  Commission,  legislatures,  at- 
torney generals,  and  courts. 

Watkins,  Shippers  A  Carriers,  g  306;  Cal- 
vert, Regulation  of  Commerce,  pp.  4  et  acq.; 
Houston  A  T.  C.  R.  Co.  v.  Mayes,  201  U.  S. 
321,  SO  L.  ed.  772,  26  Sup.  Ct.  Rep.  491 ; 
St.  Louis  Southwestern  R.  Co.  v.  Arkansas, 
217  U.S.  136,  64  Led.  698,29  L.R.A.(N.S.) 
802,  30  Sup.  Ct.  Rep.  47B;  New  Mexico  ex 
nil  McLean  v.  Denver  A  R.  □.  R.  Co.  203 
U.  B.  38,  01  L.  ed.  78,  27  Sup.  Ct.  Rep.  1; 
OcnlaDd,  C.  C.  A  St.  L.  R.  Co.  v.  Illinois, 
177  U.  S.  614.  44  L.  ed.  868,  20  Sup.  Ct 
Rep.  722;  Wisconsin,  M.  ft  P.  R.  Co.  v. 
JaeobsoD,  179  U.  S.  287,  46  L.  ed.  194,  21 
Sup.  Ct  Rep.  115;  Chicago,  R.  I.  A  P.  R. 
On.  T.  Arkaosaa,  210  U.  S.  4S3,  56  L.  ed.  290, 
81  Sup.  Ct  Rep.  275;  Missouri,  K.  ft  T.  R. 
Co.  V.  Haber,  160  U.  S.  613,  42  L.  ed.  878,  IS 
Sup.  Ct  Rep.  486;  Missouri,  K.  A  T.  R.  Co. 
V.  McCann,  174  U.  S.  580.  43  L.  ed.  1093,  10 
Sap.  Ct.  Itep.  765;  Southern  R.  Co.  v.  Com. 
107  Vm.  771.  17  LJIA.  (U.S.)  304.  00  S.  E. 


70;  Oliver  v.  Chicago,  R.  I.  A  P.  R.  Co.  8» 
Ark.  4flG,  117  S.  W.  238;  Patterson  ».  Mia- 
aouri  P.  R.  Co.  77  Kan.  236,  16  L.RA.(N.S.) 
733,  94  Pac.  138;  Southern  R.  Co.  v.  Atlanta 
Sand  ft  Supply  Co.  136  Ga.  35,  08  S.  E.  807; 
St.  Louis  Southwestern  R.  Co.  v.  State,  fiS 
Ark.  311,  122  Am.  St  Rep.  33,  107  S.  W. 
1180;  Martin  v.  Oregon,  R.  A  Nav.  Co.  08 
Or.  198,  113  Pac.  16;  Chicago.  R.  I.  A  P.  R. 
Co.  V.  Beatty,  —  Okla.  — ,  42  L.R.A.(NJ3.) 
984,  118  Pac.  3B7. 

Congress  has  not  legislated  on  the  subject, 
nor  has  the  Interstate  Commerce  Commission 
been  vested  with  power  in  the  premises. 

Mason  v.  Chicago,  R.  I.  A  P.  R.  Co.  12 
Inters.  Com.  Rep.  61 ;  Richmond  Elevator  Co. 
T.  Pere  Marquette  R.  Co.  10  Inters.  Com. 
Rep.  629. 

Mr.  Chief  Justice  Whits,  after  making 
the  foregoing  statement,  delivered  the  opin- 
ion of  the  court: 

The  argument  at  bar  has  been  primarily 
concerned  with  the  question  of  the  validity 
of  the  Minnesota  statute,  considered  as  hav- 
ing been  enacted  in  the  exercise  of  a  power 
assumed  to  exist  to  legislate  reasonably  in 
the  absence  of  action  by  Congress  on  the 
subject  of  the  delivery  when  called  for,  of 
cars  to  be  used  in  interstate  traflic.  Thna, 
counsel  for  the  defendant  in  error  urges  tho 
correctness  of  the  action  of  the  supreme 
court  of  Minnesota  in  sustaining  the  stat- 
ute, upon  the  hypothesis  that  Congress  had 
not  legislated  on  the  subject,  and  that  tha 
act  was  a  reasonable  exertion  of  the  power 
of  the  state.  On  the  contrary,  on  behalf  of 
the  railroad  company  it  is  insisted  that 
even  upon  the  assumption  that  the  stat« 
had  power  to  deal  with  the  subject  for 
which  the  statute  provides,  in  the  absence 
of  legislation  by  Congress,  tbe  ennctroent  is 
nevertheless  void,  since  it  but  expresses  a 
policy  which  by  penalization,  fines,  and 
forfeitures  will  substitute  for  a  free  and  un- 
restrained flow  of  commerce  a  service  favor- 
ing a  particular  locality  and  shippers  with- 
LTi  tbe  confines  of  one  state,  to  the  disad- 
vantage of  others.  We  are  not,  however, 
called  upon  to  test  tbe  merits  of  these  eon- 
tlicting  contentions,  since  we  are  of  opin- 
ion that  by  the  act  of  June  29,  1906,  known 
as  the  Hepburn  act  [34  Stat  at  L.  034, 
chap.  3591.  U.  S.  Comp.  Stat  Supp.  1911. 
p.  1288].  amendatory  of  the  act  to  r^n- 
lute  commerce,  Congress  has  legislated  eon- 
cerning  the  deliveries  of  cars  in  iateratata 
commerce  by  carriers  subject  to  the  act. 

In  the  original  act  [24  Stat  at  L.  870, 
chap.  !04.  U.  S.  Comp.  Stat.  Supp.  ISIl, 
p.  1284]  to  regulate  commerce  the  term 
"transportation"  was  declared  to  embrace 
all  instrumental i ties  of  shipment  or  e»r- 
riage.    By  tlw  Hepburn  act  it  was  declar*d 
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that  the  term  '*tran8portatioii"  (italicB 
oun) — 

4S4]  *''shall  include  cars  and  other  vehicles 
and  all  instrumental i ties  and  facilities  of 
■hipment  or  carriage,  irrespective  of  owncr- 
■hip  or  of  any  contract,  express  or  implied, 
for  the  use  thereof,  and  all  services  in  con- 
nection with  the  receipt,  delivery,  elevation, 
and  transfer  in  transit,  ventilation,  refrig- 
eration or  icing,  storage,  and  handling  of 
property  transported;  and  it  shall  he  the 
duty  of  every  carrier  tub  feci  to  the  provi- 
tfon*  of  this  act  to  provide  and  furnish 
sueh  transportation  upon  reasonable  request 
therefor,  and  to  establish  through  routes 
and  just  and  reasonable  rates  applicable 
thereto."     [§  1.] 

The  purpose  of  Congress  to  specifically 
impose  a  duty  upon  a  carrier  in  respect  to 
the  furnishing  of  cars  for  interstate  traffic 
is,  of  course,  by  these  provisions  clearly  de- 
clared. That  Congress  was  specially  con- 
cerning itself  with  that  subject  is  further 
shown  by  a  proviso  inserted  to  supplement 
I  1  of  the  original  act,  imposing  the  duty 
under  certain  circumstances  to  furnish 
switch  connections  for  interstate  traffic, 
whereby  it  is  specifically  declared  that  the 
common  carrier  making  such  connections 
"shall  furnish  cars  for  the  movement  of  such 
traffic  to  the  best  of  its  ability,  without  dis- 
crimination in  favor  of  or  against  any  such 
shipper."  Not  only  is  there  then  a  specific 
duty  imposed  to  furnish  cars  for  interstate 
traffic  upon  reasonable  request  therefor, 
bat  other  applicable  sections  of  the  act  to 
regulate  commerce  give  remedies  for  the 
violation  of  that  duty.  Thus,  by  S  8  it  is 
provided  "that  in  case  any  common  carrier 
subject  to  the  provisions  of  this  act  .  .  . 
shall  omit  to  do  any  act,  matter,  or  thing 
hi  this  act  required  to  be  done,  such  com- 
mon carrier  shall  be  liable  to  the  person  or 
persons  injured  thereby  for  the  full  amount 
of  damages  sustained  in  consequence  of  any 
such  violation  of  the  provisions  of  this  act, 
together  with  a  reasonable  counsel  or  at- 
torney's fee,  to  be  fixed  by  the  court  in 
every  case  of  recovery,  which  attorney's  fee 
•hall  be  taxed  and  collected  as  part  of  the 
4I5]cost8  in  the  case."  ^Further,  by  §  9  an 
election  is  given  to  either  make  complaint  to 
the  Interstate  Commerce  Commission  or  to 
bring,  in  a  designated  court,  an  action  for 
the  recovery  of  damages;  and  by  §  10  it  is 
made  a  criminal  offense  for  an  employee  of 
a  corporation  carrier  to  ''wilfully  omit  or 
fail  to  do  any  act,  matter,  or  thing  in  this 
act  required  to  be  done." 
Aa  legislation  concerning  the  delivery  of 
for  the  carriage  of  interstate  traffic 
clearly  a  matter  of  interstate  corn- 
regulation,  even  if  such  subject  was 
Mnbraced  within  thai  cJmbb  of  power§  eon- 


cerning  which  the  state  hau  a  right  to  exert 
its  authority  in  the  absence  of  legislation  by 
Congress,  it  must  follow,  in  consequence  of 
the  action  of  Congress  to  which  we  have  re- 
ferred, that  the  power  of  the  state  over  the 
subject-matter  ceased  to  exist  from  the 
moment  that  Congress  exerted  its  para- 
mount and  all-embracing  authority  over  the 
subject.  We  say  this  because  the  elemen- 
tary and  long-settled  doctrine  is  that  there 
can  be  no  divided  authority  over  interstate 
commerce,  and  that  the  regulations  of  Con- 
gress on  that  subject  are  supreme.  It  re- 
sults, therefore,  that  in  a  case  where,  from 
the  particular  nature  of  certain  subjects, 
the  state  may  exert  authority  until  Con- 
gress acts,  under  the  assumption  that  Con- 
giess,  by  inaction,  has  tacitly  authorized  it 
to  do  so,  action  by  Congress  destroys  the 
possibility  pf  such  assumption,  since  such 
action,  when  exerted,  covers  the  whole  field, 
and  renders  the  state  impotent  to  deal  with 
a  subject  over  which  it  had  no  inherent,  but 
only  permissive,  power.  Southern  R.  Co.  t. 
Reid,  222  U.  S.  424,  66  L.  ed.  257,  32  Sup. 
Ct.  Rep.  140. 

The  judgment  of  the  Supreme  Court  of 
Minnesota  must  therefore  be  reversed,  and 
the  case  remanded  for  further  proceedings 
not  inconsistent  with  this  opinion. 

Judgment  reversed. 


^WILLIAM  G.  HANNUM,  Appt.,[4S« 

V. 

UNITED  STATES. 

(See  S.  C.  Reporter's  ed.  436-439.) 

Army  and  Nary  —  pay  of  naral  officer  — 
retirement. 

The  assimilative  provisions  of  the  Navy 
personnel  act  of  March  3,  1899,  S  13  (30 
Stat,  at  L.  1007,  chap.  413,  U.  S.  Comp. 
Stat.  1901,  p.  1072),  equalizing  the  pay  and 
allowances  of  officers  of  the  line  of  the 
Navy  and  those  of  officers  of  corresponding 
rank  in  the  Army,  cannot  be  held  to  repeal 
the  provisions  of  U.  S.  Rev.  Stat.  §|  1454, 
1593,  (U.  S.  Comp.  Stat.  1901,  pp.  1023, 
1087),  under  which  naval  officers  retired 
on  furlough  pay  for  incapacity  not  of  serv- 
ice origin  shall  receive  only  one  half  the 
pay  to  which  they  would  have  been  entitled 
if  on  leave  of  absence  on  the  active  list, 
in  view  of  §§  8,  9,  11,  of  the  Navy  person- 
nel act,  retaining  and  adding  to  the 
standards  of  retirement  fixed  for  naval  offi- 
cers, which  differ  from  those  fixed  for  the 
Army. 

[For  other  cases,  see  Army  and  Navy,  VI.  b,  1, 
in  Digest  8up.  Ct   1903.] 

[No.   30.] 

Ai^ed  December  9,  A^l^.    Ty^\^<^^  ^la^- 

ary  ft.  1^1^. 
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APPEAL  from  the  Court  of  ClaimB  to  re-  Mr.   Chief  Justice  White  delivered  the 

view  a  judgment  granting  a  part  only  opinion  of  the  court: 

of  the  relief  claimed  by  the  petition  of  a  By  an  order  dated  October  22,  1900,  the 

naval  officer  retired  on   furlough  pay  for  President  approved  the  finding  of  a  retiring 

incapacity  not  of  service  origin  for  addi-  board,  and  directed  "that  Lieutenant  Wil- 

tional  pay.    Affirmed.  Ham  G.  Hannum,  U.  S.  Navy    ...    be 

See  same  case  below,  43  Ct.  CI.  320.  retired  from  active  service  and  placed  on 

The  facts  are  stated  in  the  opinion.  the  retired  list  on  furlough  pay,   in  con- 

•.      -,              ^     — . ,  4..  ^  ..„-^  formity  with  the  provisions  of  |  1464  of  the 

^i,2^T-  #»       ^  ufl  Re'i-ed  Statute.  ( U.  S.  Comp.  SUt  IWl.  f. 

•Bd  filed  a  brief  for  appelUnt:  Thereafter  Lieuteniit  •Haii-[4»» 

The  court  of  elaima  puta  its  decision  ad-  ^"""*      *""'!»'>«i  *j».ui«u»ii.    xuui  i.^.. 


of  officers  of  the  Army,  and  that  officer,  on  P^  ^  ^}^^  *)*y^    ^T^^^^^T^rZ 

the    retired    lUt    are   not   affected.      ThU  '^"^  i^'L  ,♦       *^^    '7*^1"^  ^S 

holding  is  at  war  with  the  uniform  current  ^?  *"*'*'?!*  "  '"  '**^'  ''  ''^*'  '"  *^ 
of  decision  in  this  court  as  weU  as  the       „'*    fu"        *    *•      ^u  *  .    _..*_    -.  *i. 
court  of  claims,  and  with  the  practice  of       "P**"  *^*  contention  that,  in  rirtue  of  tb. 

the  exeeutire  departments  under  thi.  very  "P*?!"*  ''T^oo'  ?^1^\^T^^.^ 

^i  of  March  S,   1809    (30  Stat  at  It.   1007, 

United  SUte.  r.  T^ler,   106  U.  S.  244,  «*»?:*".  U.  S.  Comp.  Stjt  1901,  p.  1078). 

246.  2B  L.  ed.  985,  986;  Re  Tyler.  18  Ct.  P'0'«'l'ng  *»«»  ?«<*«  •'  *»»•  »«»•  of  tte 

CL  26;  Franklin  ;.  United  Stktes,  29  Ct.  f*"^  •^*>>  '*?>^«  **.•  "'»•  P*J.  "**  "^ 

CI.  6;  6  Comp.  Dec.  811.  May  12.  1899;  6  !«^"'*«  "  »«??"  of  correspondmg  rarf^ 

Comp.  Dec  686,  669.  Jan.  6.  1900;  13  Comp.  '"  *^  f  ™J:  *•"'•  ^T  *"  '*"^ 

Dec.  630,  631.  Ma;ch  20.   1907;   9  Comp.  '^^T*'  *^  iitter^nc,  between  «>•  sums  a^ 

Dec  681    WeUe-s  Caw.  16  Op..  Atty.  Gen.  *"'"!  '?'jL*t  ^•"2l*!?*?*,?,??If'o*^  *** 

4^,  De  L«V.  CwT"  Comp.  D^  676;  Pf^  ^4!! '^  «^  ^tat  §  1274(U.  S.  Comp^ 

Delehanty-s  <S«s.  6  Comp.  Dec  667;  United  ^^^.  ^^^'  I  .•«»'  "I  "  '^  ''^.Z^' 

ax  A  n 1       ina  TT   a    oot   ^o  t    ^j  pondiug  rank  in  the  Army  when  placed  on 

States  V.  Crosley,  196  U.  S.  327,  49  u  ed.  f,         f._,  ,.  i.     ^•-.     •»«  -^-  ^il  ^  xu-. 

497,  26  Sup.  Ct  Rep.  261;  United  SUtes  ""*  '•*''?'»  '»*•  *«•'  '*  .^f' J!fl,''  *^ 

V.  MiUer,  208  U.  S.  82,  62  L.  ed.  376.  28  P'^. «    «« '^,  '?'^.'^5'^.!ll''i..    , 

Sup.  Ct  Rep.  199;  United  SUtes  y.  Pa^en-  ,  V"*  ~'"*  •*5lf?J  ''fiu*^tij^'  T^ 

holt,  206  U.  &  226.  61  L.  ed.  1036,  27  Sup.  !»*»?«  «>*7»  «*  '-"  '*  J?' P*^X^  .'^ 

P4    p       A90  applied  only  to  officers  on  the  active  Iwi 

u».  iiep.  03CW.  ^^  ^j^^  ^^^^  ^^^  ^.^  ^^  ^p^  ^j^  pj^j^ 

Mr.     Frederick     De     Courcy     Faust  law  respecting  the  pay  of  that  particular 

argued  the  cause,  and,  with  Assistant  At-  class  of  officers  compulsorily  retired  under 

tomey   General   John   Q.   Thompson,    filed  §  1454,  Revised  Statutes,  for  incapacity  not 

a  brief  for  appellee:  resulting  from  any  incident  of  the  serviee. 

The  special  provisions  of  the  prior  law  In   other   words,   the   court    decided   thai 

contained  in  U.  S.  Rev.  Stat.  §§  1454,  1593,  growing  out  of  the  differences  between  the 

1594,   U.  S.  Comp.  Stat.   1901,   pp.    1023,  distinct  classifications  made  for  the  retire- 

1087,  are  not  inconsistent  with,  and  there-  ment  of  Navy  officers,  and  the  pay  allowed 

fore  repealed  by,  the  general  terms  of  S  13  to  such  retii«d  officers  depending  upon  the 

of  the  Navy  personnel  act.  causes  for  retirement,  and  the  differeneee 

Rodgers  v.  United  States,  185  U.  S.  83,  in  this  respect  existing  between  statutory 

46  L.  ed.  816,  22  Sup.  Ct.  Rep.  582;  Elmer  regulations  as  to  the  retirement  of  Army 

V.  United  States,  45  Ct  CI.  90;  Denig  v.  officers,  that  the  provision  of  the  personnel 

United  States,  37  Ct.  CL  383;  Petri  v.  F.  E.  act  had  not  repealed  the  specific  provisione 

Creelman  Lumber  Co.  199  U.  S.  487,  50  L.  as  to  the  retirement  of  Navy  officers  and 

ed.  281,  26  Sup.  Ct.  Rep.  133.  the  retired  pay  to  which  such  officers  were 

It  u  true  that  in  several  decisions  ren-  entitled.    Applying  the  construction  whieh 

dered  shortly  after  the  passage  of  the  per-  it  thus  gave  to  the  statute,  the  court  denied 

sonnel  act  the  Comptroller  of  the  Treasury  the  relief  claimed,  except  for  the  sum  of 

held   that,   under   the  personnel   act,   time  $31.42,    balance    of   pay   due   for   a   short 

on  the   retired  list  was  to  be  counted   in  period  of  active  service  after   retirement, 

computing  the  pay  of  the  retired  officers  and  the  government  has  acquiesced  in  sueh 

of  the  Navy.     These  decisions  were,   how-  allowance.     43  Ct.  CI.  320. 
ever,   in  effect  overruled  by  the  court  of       We  think   the  court  was   right   in  the 

claims  in  the  case  of  Faust  v.  United  States,  view  which  it  took  *of  the  so-called [4SS 

^S  ct  CI.  94;  mud  aIbo  hj  the  Comptroller  personnel  act.    The  provisions  of  §S  8,  9,  and 

At  jj  Comp.  Dee,  419.  11  of  the  act  not  only  created  a  new  class  of 
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retired  offieera  of  the  Navy,  but  |  9  contains 
an  express  reference  to  "the  provisionfi  of 
law  BOW  in  force,"  relating  to  retirements 
in  the  Navy.  As  said  by  counsel  for  the 
government: 

"By  those  laws  the  pay  of  all  officers  re- 
tired for  age,  or  incapacity  resulting  from 
long  and  faithful  service,  or  wounds  or  in- 
juries received  in  the  line  of  duty,  or  from 
sickness  and  exposure  therein,  receive  75 
per  centum  of  the  sea  pay  of  their  rank  at 
the  time  of  retirement,  while  all  other  of- 
ficers on  the  retired  list  receive  one  half  the 
sea  pay  of  the  rank  held  by  them  at  the 
time  of  retirement  (Rev.  Stat.  §  1588,  U.  S. 
Comp.  Stat.  1901,  p.  1086),  except  officers 
retired  on  furlough  pay  for  incapacity  not 
of  service  origin,  who  receive  only  one  half 
the  pay  to  which  they  would  have  been 
entitled  if  on  leave  of  absence  on  the  active 
list  (§S  1454  and  1593)." 

It  thus  being  plain  that  the  attention  of 
Congress,  when  it  adopted  the  personnel 
aet,  was  specially  drawn  to  the  existing 
statutory  regulations  relating  to  the  retire- 
ment of  Navy  officers  and  to  the  causes  for 
which  retirement  should  be  allowed,  and 
the  amount  of  the  retired  pay  of  such  offi- 
cers, and  that  provision  was  made  as  to 
these  subjects  varying  radically  from  the 
system  of  Army  retirement,  by  providing 
^Ulferent  proportions  of  pay  for  different 
causes  of  Navy  retirement,  it  is  not  open, 
is  reason,  to  hold  that  Congress  intended  by 
the  provision  in  question  of  the  personnel 
aet  to  destroy  the  legislation  which  it 
•sdolously  incorporated  and  made  a  part  of 
that  act.  In  other  words,  as  the  personnel 
aet  itself  emphasizes  the  plain  intention  of 
Congress  not  only  not  to  destroy  the  stand- 
ards of  retirement  fixed  for  Navy  officers, 
but,  on  the  contrary,  to  retain  and  add  to 
those  standards,  as  distinguished  from  the 
standards  of  retirement  fixed  for  the  Army, 
we  think  the  claim  here  made  was  properly 
4St] disallowed.  ^Nothing  eould  more  aptly 
flfaistrate  the  necessity  for  this  conclusion 
tiiaa  by  directing  attention  to  the  result 
which  would  inevitably  follow  from  taking 
another  view.  Thus,  it  may  not  be  doubted 
that  the  express  object  of  the  personnel  act 
was  to  give  a  right  of  retirement  for  long 
and  distinguished  services,  for  wounds  con- 
tracted in  the  course  of  the  service,  as  dis- 
tinguished from  the  ordinary  right  to  retire. 
And  yet,  if  the  construction  of  the  statute 
BOW  urged  were  to  be  upheld.  It  would 
foDow  that  an  assimilation  was  made  by  the 
parsonnel  act  not  only  between  the  pay  of 
oOeers  on  the  active  list  of  the  Navy  and 
those  of  the  Army,  but  also  between  officers 
of  the  Navy  themselves,  by  putting  on  a 
fttHj  as  to  retirement  and  retired  pay  all 
sAeers  of  the  Nsrf,  irrespectifif  of  the  meri- 
§f  U  ed.  If 


torious  or  nonmeritorious  eharaeter  of  their 
services,  and  despite  the  dear  distinetioB 
in  that  regard  expressly  provided  lor  by 
the  terms  of  the  personnel  aet. 
Affirmed. 


ELLA   ANDERSON,   Administratrix,  ale., 

PUT.  in  Err., 

V. 

J.  PAUL  SMITH. 
(See  S.  C.  Reporter's  ed.  439-441.) 

Trial  —  directed  verdict »  eTidenoe. 

The  court  properly  directs  a  verdiet  for 
defendant  in  an  action  to  recover  damages 
from  an  employer  for  the  death  of  an  em- 
ployee alleged  to  have  been  caused  by  the 
employer's  failure  to  exercise  reasonable 
care  to  provide  proper  appliances  or  a  safe 
place  for  the  work,  where,  adopting  the  view 
of  the  evidence  most  favorable  to  the  plain- 
tiff, it  affords  not  even  a  shadow  of  ground 
for  concluding  that  the  injury  suffered  was 
caused  by  the  employer's  negligence  in  these 
respects. 

[For  other  cases,  see  Trial,  TI.  d,  t.  e.  la  Dl- 
gest  Sop.  Ct.  1908.] 

[No.  91.] 

Argued  December  17,  1912.    Decided  Janu- 
ary 8,  1918. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
District  of  Columbia  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the  Su- 
preme Court  of  the  District  entered  upon  a 
verdict  directed  in  favor  of  the  defendant 
in  a  negligence  action.  Affirmed. 
See  same  case  below,  35  App.  D.  C.  98. 

Mr.  Leonard  J.  Mather  argued  the 
cause,  and,  with  Mr.  Joha  Doyle  Carmody, 
filed  a  brief  for  plaintiff  in  error. 

Mr.  H.  Prescott  Gatley  argued  the 
cause,  and,  with  Messrs.  Samuel  Maddox 
and  Barry  Mohun,  filed  a  brief  for  defend* 
aat  ia  error. 

Memorandum  opinion,  by  direction  of  the 
court,  by  Mr.  Chief  Justice  White: 

Charles  P.  Anderson  was  one  of  several 
workmen  engaged  in  tearing  down  an  old 
building  in  Georgetown,  in  the  District  of 
Columbia.  The  building  had  been  demol- 
ished as  far  as  the  first  fioor,  and  it  became 
necessary  to  take  down  a  large  door  frame. 
While  Anderson  was  engaged  with  others 
in  that  work  the  frame  fell  upon  him  and 
caused  injuries  from  which  he  died.  An 
administratrix  was  appointed  and  brought 

NoTB. — ^As  to  when  a  vetdVtl  tbIi^  Xk^  ^* 
rected  by  the  eouii— aea  hoYa  \a  QitvaAk 
rhute  ▼.  Wunegar,  tl  U  «^  \3.  ^.  \14 
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this  action  against  the  employer  of  Ander- 
son to  recover  damages,  basing  the  right  of 
action  upon  alleged  negligence  in  failing 
"to  provide  a  reasonably  fit,  proper,  and 
safe  place"  for  Anderson  to  work,  and  also 
in  failing  "to  furnish  reasonably  fit  and 
proper  machinery,  reasonably  adequate  and 
sufficient  tackle  or  implements,  or  a  reason- 
ably safe  and  proper  number  of  men  for 
the  removal  of  such  door  frame."  At  the 
trial,  on  the  close  of  the  evidence  for  the 
plaintiff,  the  court,  being  of  opinion  that 
there  was  an  utter  failure  of  the  proof  to 
sustain  the  allegations  of  negligence,  di- 
rected the  jury  to  return  a  verdict  for  the 
defendant,  and  the  judgment  entered  on  the 
verdict  was  affirmed  by  the  court  of  appeals 
of  the  District.  (35  App.  D.  C.  93).  This 
writ  of  error  was  then  prosecuted. 

Without  attempting  to  state  the  evi- 
dence, we  think  there  is  no  room  whatever 
for  the  contention  that  the  court  below  erred 
in  affirming  the  action  of  the  trial  court  in 
taking  the  case  from  the  jury.  We  say  this 
because,  adopting  the  view  most  favorable 
to  the  plaintiff  of  the  evidence,  it  affords 
not  even  a  shadow  of  ground  for  concluding 
441]  *that  the  injury  suffered  was  caused 
by  the  failure  of  the  master  to  perform  the 
positive  duty  resting  on  him  to  exercise 
reasonable  care  to  provide  a  safe  place  for 
the  work  or  proper  appliances. 

Affirmed. 


ILLINOIS  CENTRAL  RAILROAD  COM- 
PANY  OF  THE  STATE  OF  ILLINOIS, 
Plff.  in  Err., 

V. 

HENDERSON  ELEVATOR  COMPANY. 

(See  S.  C.  Reporter's  ed.  441-447.) 

Carriers  —  interstate  freight  rates  — 
posting  —  erroneoiis  quotation. 

The  erroneous  quotation,  by  the  agent  of 
an  interstate   railway  carrier,  of  a  lower 


freight  rate  for  an  interstate  shipment  than 
the  rate  fixed  by  the  published  tariff  on 
file  with  the  Interstate  Commerce  Commis- 
sion, gives  no  right  of  action  ^  a  shipper 
who  sustains  injury  by  acting  on  the  faith 
of  the  quoted  rate,  although  such  tariff  wma 
not  posted  or  on  file  in  the  carrier's  local 
station. 

[For  other  cases,  see  Carriers.  IIL  g.  in  Diswl 
Sup.  Ct  1908.1 

[No.  105.] 

Argued  and  submitted  December  10,  1012. 
Decided  January  0,  1013. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Kentucky  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Circuit 
Court  of  Henderson  County  in  that  state 
in  favor  of  plaintiff  in  an  action  by  a  ship- 
per to  recover  damages  sustained  by  him  as 
the  result  of  an  erroneous  quotation  of  an 
interstate  freight  rate.     Reversed. 

See  same  case  below,  138  Ky.  220,  127 
S.  W.  770. 

Mr.  Edmiind  F.  Trabae  argued  the 
cause,  and,  with  Mr.  Blewett  Lee,  filed  a 
brief  for  plaintiff  in  error: 

If  the  judgment  below  can  stand,  an  ef- 
fective  way  has  at  last  been  found  to  guar- 
antee shippers  against  future  changes  of 
railroad  rates,  and  the  decision  in  Armour 
Packing  Co.  v.  United  States,  200  U.  & 
56,  52  L.  ed.  681,  28  Sup.  Ct.  Rep.  428; 
approved  in  Philadelphia  B.  &  W.  R.  Co.  ▼• 
Schubert,  224  U.  S.  603,  015,  56  L.  ed.  011» 
017,  32  Sup.  Ct  Rep.  580,  has  become  a 
dead  letter. 

The  carrier  confidently  relies  on  the  ease 
of  Texas  &  P.  R.  Co.  v.  Mugg,  202  U.  S. 
242,  50  L.  ed.  1011,  26  Sup.  Ct.  Rep.  628, 
in  which  the  facts  cannot  be  distinguished 
from  the  case  at  bar. 

Posting  the  tariff  was  not  essential. 

Kansas  City  Southern  R.  Co.  v.  C.  H. 
Albcrs  Commission  Co.  223  U.  S.  573,  504, 


Note. — Shipper's  right  of  action  against 
carrier  for  damages  resulting  from  erro- 
neous quotation  of  interstate  freight  rate. 

Prior  decisions  are  generally  in  accord 
with  Illinois  C.  R.  Co.  v.  Henderson  Ele- 
VATOB  Co.  in  holding  that  a  shipper  has  no 
right  of  action  for  a  loss  occasioned  because 
of  the  erroneous  quotation  by  the  carrier  of 
a  lower  interstate  freight  rate  than  that  on 
file  with  the  Interstate  Commerce  Commis- 
sion. 

Thus,  in  Schenberger  v.  Union  P.  R.  Co. 
84  Kan.  70,  33  L.R.A.(N.S.)  301,  113  Pac. 
433,  it  was  held  that  a  carrier  which, 
through  innocent  mistake,  quotes  a  rate  on 
merchandise  which  is  less  than  that  on  file 
ff/^A  the  IntentAte  Commerce  Commission, 


in  response  to  a  request  for  a  rate  in  order 
to  fix  a  selling  price  at  destination,  is  not 
liable  for  the  loss  occasioned  by  the  shipper 
being  compelled  to  pay  the  correct  rate  in 
order  to  get  possession  of  his  goods. 

So,  in  Poor  v.  Chicago,  B.  k  Q.  R.  Co.  12 
Inters.  Com.  Rep.  418,  rehearing  denied  in 
12  Inters.  Com.  Rep.  4G0,  the  Interstate 
Commerce  Commission  said:  "The  question 
of  the  liability  of  carriers  for  the  mistakes 
of  their  agents  in  quoting  freight  rates  to 
shippers  seems  not  to  be  open  to  further 
discussion.  .  .  .  While  shippers  rely 
largely  upon  the  rates  quoted  by  freight 
agents  and  billing  clerks,  the  law  charges 
them  with  knowledge  of  the  lawful  rates. 
And  they  will  not  be  heard  before  this  Com- 

226  V.  8. 
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56  L.  ed.  556,  567,  32  Sup.  Ct.  Rep.  316; 
Texas  k  P.  R.  Co.  y.  Cisco  Oil  Mill,  204  U. 
8.  449,  51  L.  ed.  562,  27  Sup.  Ct.  Rep.  358 ; 
United  States  ▼.  Miller,  223  U.  S.  599,  56 
L.  ed.  568,  32  Sup.  Ct.  Rep.  323. 

When  several  acts  of  Congress  are  passed 
touching  the  same  subject-matter,  subse- 
quent legislation  may  be  considered  to  as- 
sist in  the  interpretation  of  prior  legisla- 
tion upon  the  same  subject. 

United  States  ▼.  Freeman,  3  How.  556, 
564,  565,  11  L.  ed.  724,  727,  728;  Cope  v. 
Cope,  137  U.  S.  682,  688,  34  L.  ed.  832, 
834, 11  Sup.  Ct.  Rep.  222;  Johnson  v.  South- 
em  P.  Co.  196  U.  S.  1,  21,  49  L.  ed.  363, 
371,  25  Sup.  Ct.  Rep.  168;  Wetmore  v. 
Markoe,  196  U.  S.  68,  77,  49  L.  ed.  390, 
394,  25  Sup.  Ct.  Rep.  172,  2  Ann.  Cas.  265; 


Marchie  Tiger  v.  Western  Invest.  Co.  221 
U.  S.  286,  309,  55  L.  ed.  738,  747,  31  Sup. 
Ct.  Rep.  578. 

The  court  should  adopt  the  ruling  of  the 
Conmiission. 

Poor  V.  Chicago,  B.  &  Q.  R.  Co.  12  Inters. 
Com.  Rep.  423.  See  also  United  States  v. 
Alexander,  12  Wall.  177,  180,  20  L.  ed. 
381,  382;  New  York,  N.  H.  k  H.  R.  Co.  v. 
Interstate  Commerce  Commission,  200  U.  S. 
361,  401,  50  L.  ed.  515,  525,  26  Sup.  Ct.  Rep. 
272;  Louisiana  R.  k  Nav.  Co.  v.  Holly,  127 
La.  615,  53  So.  882;  Schenberger  v.  Union 
P.  R.  Co.  84  Kan.  79,  33  L.RA.(N.S.)  391, 
113  Pac.  433;  Atchison,  T.  &  S.  F.  R.  Co. 
V.  Bell,  31  Okla.  238,  38  L.R.A.(N.S.)  351, 
120  Pac.  987;  Haurigan  v.  Chicago  k  N. 
W.  R.  Co.  80  Neb.  132,  113  N.  W.  983,  117 


mission  to  claim  the  benefit  of  a  lower  than 
the  lawful  rate  on  the  ground  that  some 
railroad  clerk  has  made  a  mistake  in  quot- 
ing a  lower  rate  for  a  particular  shipment. 
To  permit  shippers  to  impute  negligence  to 
carriers  in  quoting  rates,  and  on  that 
ground  to  enjoy  the  rate  quoted,  instead  of 
paying  the  lawfully  published  rate,  would 
open  a  broad  and  ample  way  for  the  pay- 
ment of  rebates,  and  for  other  unlawful 
practices,  and  might,  in  its  practical  re- 
sults, work  a  repeal  of  the  essential  feature 
of  this  legislation."  It  was  accordingly  held 
that  where  a  grain  dealer  desiring  to  pur- 
chase wheat  at  points  along  the  line  of  a 
certain  railroad,  for  shipment  to  and  sale 
at  certain  points  in  other  states,  inquired 
of  the  carrier's  freight  agents  as  to  the  rate 
between  such  points,  and  the  agents  negli- 
gently quoted  a  rate  lower  than  the  rate 
duly  published  in  accordance  with  the  in- 
terstate commerce  act,  and  the  dealer  pur- 
chased and  sold  wheat  on  the  basis  of  the 
quoted  rate,  he  could  recover,  against  the 
carrier,  on  the  ground  of  the  negligence  of 
its  agents  in  misquoting  the  rates,  the  loss 
caused  him  by  his  having  to  pay  a  higher 
rate  than  that  on  the  basis  of  which  he 
purchased  and  sold. 

So,  in  Forster  Bros.  Co.  v.  Duluth,  S.  S. 
&  A.  R.  Co.  14  Inters.  Com.  Rep.  232,  where 
it  appeared  that  a  shipper  had  assembled 
certain  property  at  certain  stations  for 
shipment,  in  reliance  upon  information  had 
from  representatives  of  the  carrier  as  to  the 
rate  to  be  applied  on  such  shipments,  and 
that  subsequently  he  was  notified  that  this 
rate  did  not  apply,  the  Commission  said: 
^'It  is  unfortunate  that  shippers  should  be 
misled  to  their  injury  by  erroneous  informa- 
tion furnished  by  representatives  of  car- 
riers as  to  the  rate  in  effoct.  It  is,  of 
course,  the  duty  of  carriers'  agents  to  fur- 
nish correct  information  as  to  the  proper 
application  of  the  lawful  established  rates. 
However,  the  law  requires  that  tariffs 
shall  be  open  to  public  inspection,  and 
therefore  shippers  are  themselves  charged 
with  notice  of  the  rate  lawfully  applicable. 
§7  !<•  ed. 


The  Commission  cannot  consider  an  erro- 
neous rate  quotation  made  by  an  agent  of 
a  carrier  as  the  basis  for  an  award  or  repa- 
ration to  a  shipper  who  thereby  suffers  dam- 
age. Collusion  between  the  carrier  and  a 
shipper  which  it  desired  to  favor,  for  pro- 
tection of  other  than  the  tariff  rates,  would 
be  rendered  too  easy  of  acomplishment." 

And  in  Texas  A  P.  R.  Co.  v.  Mugg,  202 
U.  S.  242,  50  L.  ed.  1011,  26  Sup.  Ct.  Rep. 
628,  it  was  held,  reversing  98  Tex.  352,  107 
Am.  St.  Rep.  633,  83  S.  W.  800,  that  where 
a  carrier  has  negligently  made  and  quoted 
to  a  shipper  rates  on  interstate  shipments 
of  coal,  upon  which  he  has  relied  in  con- 
tracting for  the  coal,  selling  at  prices  based 
on  such  rates,  which  were  lower  than  the 
rates  which  had  been  duly  published,  print- 
ed, and  posted  as  required  uf  the  interstate 
commerce  act,  and  tne  carrier,  as  required 
bv  the  act,  collects  the  prescribed  rates,  the 
shipper  cannot  recover  against  the  carrier 
for  damages  occasioned  by  its  misrepresenta- 
tion of  the  rate. 

To  the  same  effect  are  Alabama  Lumber 
k  Export  Co.  V.  Philadelphia,  B.  k  W.  R. 
Co.  19  Inters.  Com.  Rep.  295,  and  Texas  k 
P.  R.  Co.  V.  Leslie,  —  Tex.  Civ.  App.  — , 
131  S.  W.  824,  motion  for  rehearing  over- 
ruled 131  S.  W.  827. 

Failure  to  post  the  rate  in  the  carrier's 
local  station  was  regarded  both  bv  the  state 
court  in  the  principal  case  (130  Ky.  220, 
127  S.  W.  779),  and  by  a  Federal  circuit 
court  of  appeals  in  Chandler  v.  Andrews,  113 
C.  C.  A.  15,  192  Fed.  543,  as  sufficient  to 
change  the  result,  on  the  theory  that  the 
shipper  was  thereby  prevented  from  actually 
learning  the  facts  for  himself. 

A  somewhat  analogous  case  is  Atlanta, 
K.  &  N.  R.  Co.  V.  Home,  106  Tenn.  73,  59 
S.  W.  134,  where  it  was  held  that  where 
an  initial  carrier  has  negligently  misquoted 
a  through  rate  on  an  interstate  shipment, 
approved  by  the  Interstate  Commerce  Com- 
mission, the  shipper  is  entitled  to  a  de- 
livery of  the  goods  from  the  connecting 
carrier  at  the  point  of  destination  upon 
payment  or  tender  of  the  rate  quoted^  in. 
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'S.  W.  100,  16  Ann.  Cas.  450;  Savannah,  F. 
&  W.  R.  Co.  V.  Bnndich,  94  Ga.  775,  5  Inters. 
Com.  Rep.  289,  21  S.  £.  995;  Chesapeake  & 
O.  R.  Co.  V.  Maysville  Brick  Co.  132  Ky. 
643,  110  6.  W.  1183;  Chesapeake  &  0.  R. 
Co.  V.  Morton,  143  Ky.  201,  136  S.  W.  158 ; 
Louisville  &  N.  R.  Co.  y.  Coquillard  Wagon 
Works,  147  Ky.  530,  144  a  W.  1080. 

Messrs.  James  W.  Clay  and  J.  F.  Olay 

submitted  the  cause  for  defendant  in  error. 
Mr.  A.  Y.  Clay  was  on  the  brief. 

Memorandum  opinion,  by  direction  of  the 
court,  by  Mr.  Chief  Justice  Wblte: 

The  Henderson  Elevator  Company,  de- 
fendant in  error,  as  plaintiff  below,  brought 
this  action  to  recover  damages  from  the 
railroad  company,  the  plaintiff  in  error,  be- 
cause of  a  loss  alleged  to  have  been  sus- 
tained by  an  erroneous  quotation  by  the 
agent  of  the  railroad  company  of  the  freight 
rate  on  corn  shipped  in  interstate  commerce 
from  the  station  of  the  railroad  company 
at  Henderson,  Kentucky.  A  rate  of  10  cents 
per  hundred  pounds  was  quoted  by  the 
agent  when  in  fact,  the  rate  as  fixed  by  the 
published  tariff  on  file  with  the  Interstate 
Commerce  CommisBion,  and  effective  at  the 
time,  was  13^  cents  per  hundred  pounds. 
On  the  trial  before  a  jury  the  court  in- 
structed that  if  the  loss  sustained  by  the 
plaintiff  "was  occasioned  and  brought  about  I 
by  defendant's  failure  to  have  posted  or  on 


file  in  its  office  in  Henderson,  Kentucky, 
its  freight  tariff  rate  in  question,  and  by 
reason  of  any  erroneous  quotation  of  da* 
fendant  of  its  freight  rate  from  and  to  the 
points  in  question,  of  which  plaintiff  com- 
plains," *there  should  be  a  verdict  for[44V 
the  plaintiff.  A  verdict  having  been  rendered 
for  the  plaintiff  in  accordance  with  this  in* 
struction,  and  the  judgment  entered  thereon 
having  been  subsequently  affirmed  by  the 
court  of  appeals  of  Kentucky  (138  Ky.  220, 
127  8.  W.  779),  this  writ  of  error  waa  sued 
out. 

It  is  to  us  clear  that  the  action  of  the 
court  below  in  affirming  the  judgment  of  the 
trial  court,  and  the  reasons  upon  which  that 
action  was  based,  were  in  conflict  with  the 
rulings  of  this  court,  interpreting  and  ap- 
plying the  act  to  regulate  commerce.  New 
York  C.  &  H.  R.  R.  Co.  v.  United  SUtes, 
212  U.  S.  504,  53  L.  ed.  627,  29  Sup.  Ot 
Rep.  309;  Texas  &  P.  R.  Co.  v.  Mugg,  202 
U.  S.  242,  50  L.  ed.  1011,  26  Sup.  Ct.  Rep. 
628;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Hefley,  158 
U.  S.  98,  39  L.  ed.  910,  15  Sup.  Ct.  Rep. 
802.  That  the  failure  to  post  does  not 
prevent  the  case  from  being  controlled  by 
the  settled  rule  established  by  the  cases  re- 
ferred to  is  now  beyond  question.  Kansas 
City  Southern  R.  Co.  v.  C.  H.  Albers  Com- 
mission Co.  223  U.  S.  594  (a),  56  L.  ed. 
507,  32  Sup.  Ct.  Rep.  316. 

Reversed. 


the  absence  of  proof  by  the  latter  carrier 
that  it  has  published  the  approved  rate  in 
the  manner  directed  by  the  Commission,  so 
as  to  bring  it  to  the  attention  of  the  public. 
But  the  Federal  Supreme  Court  in  the  prin- 
cipal case  holds  that  the  failure  to  post 
is  unimportant,  citing  Kansas  City  South- 
ern R.  Co.  V.  Albers  Commission  Co.  223 
U.  S.  573,  56  L.  ed.  656,  32  Sup.  Ct.  Rep. 
316,  which  holds  that  posting  is  not  essen- 
tial to  make  rates  legally  operative,  and  is 
required  only  as  a  means  of  affording  spe- 
cial facilities  to  the  public  for  ascertaining 
the  rate  actually  in  force. 

Reparation  will  be  awarded  when,  be- 
cause of  indefiniteness  or  ambiguity  in  pub- 
lished tariffs,  a  rate  higher  than  the  proper 
one  is  charged.  The  classification  of  an  ar- 
ticle of  commerce  should  be  plainly  and 
clearly  stated  in  terms  that  the  shipping 
public  may  readily  understand.  Pacific 
Coast  Biscuit  Co.  v.  Spokane,  P.  &  S.  R.  Co. 
20  Inters.  Com.  Rep.  546. 

And  reparation  will  be  awarded  when 
both  carrier's  agent  and  shipper  are  misled 
as  to  rates  because  of  a  defect  in  the  com- 
pany's tariff  in  not  distinguishing  between 
two  different  stations  of  the  same  name  in 
the  same  state,  whereby  a  higher  rate  is 
collected  than  was  understood  to  be  in  force 
orer  Mnotber  road  which  the  shipper  would 


have  used  had  the  defect  not  existed.  Lar- 
son Lumber  Co.  v.  Great  Northern  R.  Go. 
21  Inters.  Com.  Rep.  474. 

Though  strictly  not  within  the  scope  of 
this  note  because  the  rate  involved  was  not 
controlled  by  the  Interstete  Commerce  Com- 
mission, mention  may  appropriately  be 
made  of  the  case  of  Urquhart  v.  Canadian 
P.  R.  Co.  2  AlberU  L.  Rep.  280,  which,  as 
set  out  in  Canadian  Ten  Year  Dig.  1901- 
1911  col.  3127,  holds  that  if  the  station 
agent  in  the  ordinary  course  of  his  duty, 
upon  request  of  a  prospective  shipper,  mis- 
represente,  even  though  innocently  and  with- 
out fraud,  the  rate  of  freight  on  the  goods 
te  be  shipped,  knowing  that  the  shipper  in- 
tends to  rely  upon  the  rate  quoted  m  mak- 
ing contracts  for  the  sale  of  the  goods,  the 
railway  company  is  liable  in  an  action  of 
deceit  for  tne  damage  occasioned  to  the 
shipper  by  his  reliance  upon  the  agenfa 
statement, — and  this  even  where  the  agent 
was  supplied  with  full  and  accurate  in- 
formation by  the  company,  and  the  affent 
made  such  untrue  representetion  without 
the  knowledge  of  the  company. 

Generally,  as  to  contracts  fixing  rates 
other  than  those  esteblished  in  accordance 
with  the  interstate  commerce  act,  see  note 
to  Atchison,  T.  &  S.  F.  R.  Co.  v.  Bell»  St 
L.R.A.(NJ5.)  351. 

296  r.  8. 


IMl 


mUftOtf  V.  CHICAGk). 


OHAKTira  T.  FRE8TDK,  Plff.  in  Srr^ 

▼. 

GIT7  OF  OmCAGO  ei  al. 
(See  S.  C.  Reporter'!  ed.  447-450.) 

Brnw  Co  state  court  —  Federal  qneetlon 

—  statutory  constrncUon. 

1.  A  judgment  of  the  highest  etate  eourt 
f  hftt  the  elaim  of  a  policeman  who  hae  been 
dropped  from  the  pair  rolls,  that  he  was  an 
offloer  of  the  dassifled  senrice,  and  could  not 
be  summarily  removed  from  office  without 
denjring  him  due  process  of  law,  was  not 
wdl  founded,  because,  upon  a  proper  con- 
struction of  the  state  statutes,  the  officer 
was  not  in  the  classified  senrice,  and  was 
therefore  subject  to  removal,  presents  no 
Federal  ouestion  which  will  sustain  a  writ 
of  error  from  the  Federal  Supreme  Court. 

(For  other  cases,  see  Appeal  and  Brror,  1584- 
1694.  In  Digest  8o|».  Ct  1908.] 

Error  to  state  court  «  Federal  question 

—  decision  on  non-Federal  ground. 

2.  A  judgment  of  a  state  court  denying 
the  petition  for  a  writ  of  mandamus  to  com- 
pel the  restoration  to  the  pay  rolls  of  the 
name  of  a  policeman  who  had  been  removed 
from  office,  which  rests  in  part  upon  the 
ruling  that  the  right  to  the  relief  prayed 
was  in  any  event  terred  by  long  delay  and 
laches,  cannot  be  reviewed  by  a  writ  of 
error  from  the  Federal  Supreme  Court,  al- 
though it  was  contended  that  he  was  denied 
due  process  of  law  by  his  summary  removal. 
[For  other  cases,  see  Appeal  and  Brror,  1465- 

1528.  In  DIsest  Sap.  Ctl908.] 

Brror  to  state  court  —  Jurisdiction  « 
question  not  Involved  In  record. 

S.  The  question.  What  rights,  if  any,  of 
a  policeman  in  a  pension  fund  are  protected 
by  the  Federal  Constitution  f  is  not  so  in- 
volved in  a  proceeding  by  mandamus  to 
compel  the  restoration  to  the  pay  rolls  of 
the  name  of  a  policeman  who  hM  been  sum- 
marily removM  from  office,  as  to  sustain 
a  writ  of  error  from  the  Federal  Supreme 
Court  to  the  highest  court  of  a  state  to  re- 
view a  judgment  denying  the  writ. 
(For  other  eases,  see  Amwal  and  Brror.  2267- 

22Tib  la  Difist  Bop.  Ct  190&] 

[No.  196.] 

Submitted    December    16,    1912.     Decided 
January  6, 1913. 


IN  ERROR  to  the  Supreme  Court  of 
State  of  Illinois  to  review  a  judgi 
which  affirmed  a  judgment  of  the  Sup< 
Court  of  Cook  County  in  that  state  den; 
a  petition  for  a  writ  of  mandamus  to  < 
pel  the  restoration  to  the  pay  rolls  of 
name  of  a  policeman  who  had  been  i 
marily  removed  from  office.  Dismissed 
want  of  jurisdiction. 

See  same  case  below,  246  III.  26,  91 
E.  591. 

Messrs.  Allen  B.  Chllcoat  and  Step 
A.  Day  submitted  the  cause  for  plai 
in  error: 

A  motion  to  dismiss  will  be  denied  w 
a  claim  of  Federal  right  under  the  Cdi 
tution  of  the  United  States  has  been 
cially  set  up  and  denied  by  the  decisio 
the  state  court,  whether  such  question 
pears  to  have  been  expressly  passed  u 
or  must  have  been  denied  by  the  state  c 
in  reaching  its  conclusion. 

Missouri,  K.  A  T.  R.  Co.  v.  Elliott, 
U.  S.  630,  46  L.  ed.  673,  22  Sup.  Ct  ! 
446;  Kaukauna  Water  Power  Co.  v.  Q 
Bay  A  M.  Canal  Co.  142  U.  S.  264, 
L.  ed.  1004,  12  Sup.  Ct.  Rep.  173;  Det 
Ft.  W.  A  B.  I.  R.  Co.  V.  Osbom,  169  I 
383,  47  L.  ed.  860,  23  Sup.  Ct.  Rep.  i 
Schlemmer  v.  Buffalo,  R.  A  P.  R.  Co. 
U.  S.  1,  11,  51  L.  ed.  681,  685,  27  Sup. 
Rep.  407;  Terre  Haute  A  I.  R.  Co.  v. 
diana,  194  U.  S.  579,  48  L.  ed.  1124 
Sup.  Ct  Rep.  767;  Louisville  Gas  Oc 
Citisens'  Gaslight  Co.  115  U.  S.  683, 
29  L.  ed.  510,  515,  6  Sup.  Ct  Rep.  1 
Chicago  L.  Ins.  Co.  v.  Needles,  113  U 
574,  579,  28  U  ed.  1084,  1087,  5  Sup. 
Rep.  681;  Bobanan  v.  Nebraska,  118  U 
231,  30  L.  ed.  71,  6  Sup.  Ct  Rep.  1049;  ^ 
Chicago  Street  R.  Co.  v.  Illinois,  201  t 
606,  519,  520,  60  L.  ed.  845,  860,  851, 
Sup.  Ct.  Rep.  518. 

The  Federal  question  presented  is  whe 
the  decision  of  the  state  court  permit 
petitioner  to  he  deprived  of  his  rights  i 
policeman  in  good  standing  and  with  ab] 
to  perform  the  duties  of  his  office,  witho 
hearing  and  without  charges  pref« 
against  him,  is  not  a  denial  of  due  pro 
of  law,  and  equal  protection  of  the  h 


KoTB. — On  the  general  subject  of  writs 
of  error  from  United  States  Supreme  Court 
to  state  oonrts— see  notes  to  Martin  v. 
Hnnter,  4  L.  ed.  U.  8.  97 ;  Hsmblin  v.  West- 
ern Land  Co.  87  L.  ed.  U.  S.  267;  Re  Bu- 
shaaaat  39  L.  ed.  U.  8.  884;  and  Kipley  v. 
niiaois,  42  L.  ed.  U.  8.  998. 

On  what  adjudications  of  state  courts  can 
be  brought  up  for  review  in  the  Supreme 
Ooort  of  the  United  States  by  writ  of  error 
to  those  oourts— see  note  to  Apex  Transp. 
Ca  T.  Garbsde,  62  LJLA.  618. 
ST  Ii. 


On  how  and  when  question  must  be  ra 
and  decided  in  a  suite  court  in  ordei 
make  a  case  for  a  writ  of  error  from 
Supreme  Court  of  the  United  States- 
note  to  Mutual  L.  Ins.  Oo.  v.  McGrew 
LJLA.  33. 

On  writs  of  error  to  state  oourts  in  c 
involving  questions  of  due  process  of  la 
see  note  to  Burt  v.  Smith,  61  U  ed.  U 
121. 
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iLod  the  abridgment  of  his  privileges  and 
immunities  as  a  citizen  of  the  United  States. 

United  States  ex  rel.  Turner  v.  Fisher, 
222  U.  S.  204,  66  L.  ed.  165,  32  Sup.  a. 
Rep.  37;  Garfield  y.  United  SUtes,  211  U. 
S.  249,  63  L.  ed.  168,  29  Sup.  Ct.  Rep.  62; 
United  States  v.  Wickersham,  201  U.  S. 
390,  397,  60  L.  ed.  798,  800,  26  Sup.  Ct 
Rep.  469;  Garfield  v.  United  States,  211 
U.  S.  249,  63  L.  ed.  168,  29  Sup.  Ct  Rep. 
62. 

Whether  the  proceedings  taken  by  the  de- 
fendants in  error  amounted  to  due  process 
of  law  must  be  determined  by  this  court  for 
itself,  since  the  jurisdiction  of  this  court 
has  been  properly  invoked  by  the  petitioner. 

Louisville  Gas  Co.  v.  Citizens'  Gaslight 
Co.  116  U.  S.  683,  696,  29  L.  ed.  610,  615, 
6  Sup.  Ct  Rep.  266;  Chicago  L.  Ins.  Co.  v. 
Needles,  113  U.  S.  674,  679,  28  L.  ed.  1084, 
1087,  6  Sup.  Ct.  Rep.  681;  Schlemmer  v. 
Buffalo,  R.  &  P.  R.  Co.  206  U.  S.  1,  11,  61 
L.  ed.  681,  685,  27  Sup.  Ct  Rep.  407. 

The  opinion  in  the  case  at  bar  does  not 
pass  upon  the  so-called  question  of  "laches," 
except  by  reference  to  the  cases  of  Ken- 
neally  v.  Chicago,  220  111.  485,  77  N.  E. 
155,  and  Schultheis  v.  Chicago,  240  111. 
167,  88  N.  E.  663. 

It  has  been  held  in  Illinois,  in  unmis- 
takable terms,  that  mandamus  is  a  civil 
action. 

Langan  v.  Milk's  Grove  Special  Drainage 
Dist  239  III.  438,  88  N.  E.  182;  Cleary  v. 
Hoobler,  207  111.  99,  69  N.  £.  967;  Rood- 
house  V.  Briggs,  194  111.  436,  62  N.  E.  778 ; 
Chicago  G.  W.  R.  Co.  v.  People,  179  III. 
441,  63  N.  E.  986. 

Laches  plays  no  part,  and  cannot  be 
considered  in  this  connection. 

Wehrman  ▼.  Conklin,  155  U.  S.  314,  326, 
39  Lu  ed.  167,  173,  15  Sup.  Ct.  Rep.  129; 
Abraham  v.  Ordway,  158  U.  S.  422,  39 
L.  ed.  1040,  16  Sup.  Ct  Rep.  894. 

Where  there  is  a  clear  Federal  question 
in  the  case,  and  the  attempt  is  made  to 
defeat  the  jurisdiction  of  this  court  by  a 
claim  of  an  independent  ground  of  local  or 
general  law  sufficient  to  sustain  the  judg- 
ment, this  court  will  examine  such  question 
to  see  whether  it  is  sound  and  well  founded. 
And  the  state  court  cannot  arbitrarily  inject 
sueh  a  ground  into  its  opinion  to  defeat  the 
jurisdiction  of  this  court 

Leathe  ▼.  Thomas,  207  U.  S.  93,  99,  62 
L.  ed.  118,  121,  28  Sup.  Ct  Rep.  30;  John- 
son ▼.  Risk,  137  U.  S.  300,  307,  34  L.  ed. 
683,  686,  11  Sup.  Ct  Rep.  Ill;  Terre  Haute 
&  I.  R.  Co.  V.  Indiana,  194  U.  S.  579,  48 
L.  ed.  1124,  24  Sup.  Ct  Rep.  767. 

Messrs.  William  H.  Sexton  and  John 
W.  Beokwlth  submitted  the  cause  for  de- 
foidmBia  in  error: 
^  ^^  deeimioB  of  the  Bttiie  court  \%  upon 


grounds  broad  enough  to  support  the  judg- 
ment, independent  of  any  Federal  question, 
there  is  no  Federal  issue  involved  in  the 
case  so  as  to  give  this  court  jurisdiction, 
and  it  will  not  entertain  a  writ  of  error. 

Rutland  R.  Co.  v.  Central  Vermont  R. 
Co.  159  U.  S.  630,  40  L.  ed.  284,  16  Supw 
Ct.  Rep.  113;  Klinger  v.  Missouri,  13  WaiL 
263,  20  L.  ed.  637;  Capital  Nat  Bank  ▼. 
First  Nat  Bank,  172  U.  S.  425,  43  L.  ad. 
502,  19  Sup.  Ct.  Rep.  202;  Harrison  ▼.  Mor- 
ton, 171  U.  S.  38,  43  L.  ed.  63,  18  Sup.  Ct 
Rep.  742;  Pierce  v.  Somerset  R.  Co.  171 
U.  S.  641,  43  L.  ed.  316,  19  Sup.  Ct  Rep. 
64;  Wade  v.  Lawder,  165  U.  S.  624,  41  L. 
ed.  851,  17  Sup.  Ct  Rep.  425;  Bacon  ▼• 
Texas,  163  U.  S.  207,  41  L.  ed.  132,  16  Sup. 
Ct.  Rep.  1023;  Seneca  Nation  of  Indians  v. 
Christy,  162  U.  S.  283,  40  L.  ed.  970,  16 
Sup.  Ct  Rep.  828;  Gillis  v.  Stinchfield,  169 
U.  S.  658,  40  L.  ed.  295,  16  Sup.  Ct  Rep. 
131. 

This  court  will  not  disturb  the  judgment 
of  a  state  court  rendered  upon  the  question 
of  laches. 

Moran  v.  Horsky,  178  U.  S.  206,  44  L.  ed. 
1038,  20  Sup.  Ct  Rep.  866;  Pittsburgh  h 
L.  A.  Iron  Co.  v.  Cleveland  Iron  Min.  Co. 
178  U.  S.  270,  44  L.  ed.  1065,  20  Sup.  Ct. 
Rep.  931;  Marrow  v.  Brinkley,  129  U.  S. 
178,  32  L.  ed.  654,  9  Sup.  Ct  Rep.  267;  Rut- 
land R.  Co.  V.  Central  Vermont  R.  Co.  169 
U.  S.  630,  40  L.  ed.  284,  16  Sup.  Ct 
Rep.  113. 

The  opinion  of  the  state  court  is  to  be 
looked  to  for  the  purpose  of  showing 
whether  a  particular  question  was  considered 
and  decided,  in  determining  whether  this 
court  may  take  jurisdiction. 

San  Jos6  Land  &  Water  Co.  v.  San 
Jos«  Ranch  Co.  189  U.  S.  180,  47  L.  ed. 
768,  23  Sup.  Ct  Rep.  487 ;  Mallett  v.  North 
Carolina,  181  U.  S.  689,  45  L.  ed.  1016,  21 
Sup.  Ct  Rep.  730,  15  Am.  Crim.  Rep.  241; 
Egan  v.  Hart  165  U.  S.  188,  41  L.  ed.  680, 
17  Sup.  Ct  Rep.  300;  Dibble  v.  Bellingham 
Bay  Land  Co.  163  U.  S.  63,  41  L.  ed.  72, 
16  Sup.  Ct  Rep.  939;  Say  ward  v.  Denny, 
158  U.  S.  180,  39  L.  ed.  941,  16  Sup.  Ot 
Rep.  777;  Kreigcr  v.  Shelby  R.  Co.  125  U. 
S.  39,  31  L.  ed.  676,  8  Sup.  Ct  Rep.  752; 
Crescent  City  L.  S.  L.  &  S.  H.  Ca.  ▼. 
Butchers'  Union  S.  H.  &  L.  S.  L.  Ca.  120 
U.  S.  141,  30  L.  ed.  614,  7  Sup.  Ct  Rfl^ 
472;  Fire  Asso.  of  Philadelphia  ▼.  Naw 
York,  119  U.  S.  110,  30  L.  ed.  342,  7  Sup. 
Ct  Rep.  108;  Gross  v.  United  States  Mortf. 
Co.  108  U.  S.  477,  27  L.  ed.  795,  2  Sup.  Ot 
Rep.  940;  Crossley  v.  New  Orleans,  106 
U.  S.  105,  27  L.  ed.  667,  2  Sup.  Ct  Repw 
300;  Murdock  v.  Memphis,  20  Wall.  690,  22 
L.  ed.  429;  Delmas  v.  Merchants'  Mat  Int. 
Co.  14  Wall.  661,  20  L.  ed.  757. 

While  the  ascertainment  of  the  existcBoa 
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of  due  process  of  law  is  the  final  province 
of  this  court,  nevertheless,  where  the  state 
court  has  decided  that  a  particular  formal- 
ity was  or  was  not  essential  under  the 
state  statute,  such  decision  presents  no 
Federal  question. 

Castillo  V.  McConnico,  168  U.  S.  674,  42 
L.  ed.  622,  18  Sup.  Ct.  Rep.  229;  Pitts- 
burgh, C.  C.  &  St.  L.  R.  Co.  V.  Backus,  154 
U.  S.  421,  38  L.  ed.  1031,  14  Sup.  Ct.  Rep. 
1114;  Kentucky  R.  Tax  Cases,  115  U.  S. 
322,  20  L.  ed.  414,  6  Sup.  Ct.  Rep.  57;  Bal- 
timore Traction  Co.  v.  Baltimore  Belt  R. 
Co.  161  U.  S.  137,  38  L.  ed.  102,  14  Sup. 
Ct.  Rep.  294;  Marcliant  ▼.  Pennsylvania  R. 
Co.  163  U.  S.  380,  38  L.  ed.  751,  14  Sup. 
Ct.  Rep.  894;  Davidson  v.  New  Orleans, 
96  U.  S.  07,  24  L.  ed.  616. 

Memorandum  opinion,  by  direction  of  the 
court,  by  Mr.  Chief  Justice  White: 

Upon  the  assertion  that  he  had  been 
wrongfully  dropped  "from  the  pay  roll  of 
the  policemen  of  the  city  of  Chicago," 
plaintiff  in  error  commenced  proceedings  in 
mandamus  in  the  state  court  to  compel  the 
placing  of  his  name  upon  the  said  pay  rolls, 
to  the  end  that  he  might  thereafter  draw 
the  pay  alleged  to  be  due  him  as  a  police 
patrolman  "as  the  other  police  patrolmen 
in  said  city  of  Chicago  are  paid.''  This 
writ  of  error  is  prosecuted  to  a  judgment 
of  the  supreme  court  of  Illinois  (246  III. 
26,  92  N.  £.  591),  affirming  a  judgment 
sustaining  a  demurrer  to  the  petition  in 
mandamus  and  denying  the  writ. 

Among  other  contentions  made  by  the 
4ft0] plaintiff  in  error  *and  passed  upon  by 
the  supreme  court  of  Illinois  was  one  to  the 
effect  that  he  had  become  an  officer  of  the 
classified  service,  and  entitled  to  the  pro- 
tection against  removal  conferred  by  an  act 
styled  the  civil  service  act,  and  that  hence 
his  removal  from  office  without  written 
charges  preferred  against  him,  and  without 
notice  and  an  opportunity  to  be  heard, 
amounted  to  a  denial  of  due  process  of  law 
within  the  purview  of  the  state  Constitution 
and  of  the  14th  Amendment  to  the  Constitu- 
tion of  the  United  States.  But  the  court 
below  held  these  claims  not  maintainable, 
on  the  ground  that,  upon  a  proper  construc- 
tion of  the  state  statutes,  the  petitioner 
was  not  in  the  classified  service,  and  was 
subject  to  removal.  This  ruling  is  binding 
upon  us  and  presents  no  Federal  question. 
Taylor  v.  Beckham,  178  U.  S.  548,  44  L.  ed. 
1187,  20  Sup.  Ct.  Rep.  890,  1009.  Even, 
however,  if  we  were  at  liberty  to  disregard 
the  action  of  the  state  court  and  attribute 
to  the  plaintiff  in  error  the  status  claimed 
by  him,  as  in  addition  the  court  below  held 
that  the  right  to  the  relief  prayed  was  in 
any  event  burred  by  long  deUy  and  lachea, 
ST  Xk  ed. 


this  would  be  sufficient  to  prevent  us  from 
reviewing  the  alleged  Federal  question. 
Moran  v.  Horsky,  178  U.  S.  205,  207,  44 
L.   ed.    1038,   1039,   20   Sup.   Ct.   Rep.   856. 

It  is  strenuously  insisted  in  argument  that 
the  plaintiff  in  error  was  entitled  to  par- 
ticipate in  a  police  pension  fund  to  which 
he  had  contributed  from  his  wages  for  a 
long  period  of  time,  and  therefore  to  re- 
move him  was  additionally  to  deprive  him 
of  property  without  due  process  of  law, 
in  violation  of  the  14th  Amendment.  But 
the  specific  relief  prayed  was  a  writ  of 
mandamus  to  restore  plaintiff  in  error  to 
the  pay  rolls  as  a  policeman.  What,  «if  any, 
rights  in  the  pension  fund  referred  to  were 
protected  by  the  Constitution  of  the  United 
States  we  therefore  may  not  here  consider, 
and  that  question,  from  a  Federal  point  of 
view,  is  not  concluded  by  the  judgment  dis- 
missing the  writ  of  error  which  we  shall 
enter. 

Writ  of  error  dismissed. 


•PEOPLE  OF  THE  STATE  0F[4ftl 
ILLINOIS  EX  REL.  CHARLE8  H. 
GERSCH,  Pltf.  in  Err., 

v. 

CITY  OF  CHICAGO  et  al. 

(See  S.  C.  Reporter's  ed.  451.) 

Error  to  state  court  —  dismissal  —  de- 
fective record. 

A  writ  of  error  from  the  Federal  Supreme 
Court  to  the  highest  court  of  a  state  must 
be  dismissed  where  the  record  docs  not  con- 
tain the  final  judfrment  to  which  the  writ 
of  error  is  directed. 

(For  other  cases,  see  Appeal  and  Error.  VII.  1. 
4.  In  Digest  Sup.  Ct.  Id08.] 


[No.  474.] 

Submitted     December     16,     1912. 
January  6,  1913. 


Decided 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Illinois  to  review  a  judgment 
which  afiirmed  a  judgment  of  the  Superior 
Court  of  Cook  County  in  that  State  denying 
a  petition  for  a  writ  of  mandamus  to  com- 
pel the  restoration  to  the  pay  rolls  of  the 
name  of  a  policeman  who  had  been  sum- 
marily removed  from  office.  Dismissed  for 
want  of  jurisdiction. 

See  same  case  below,  250  111.  551,  95  N. 
E.  630. 

Messrs.  Allen  D.  Chilcoat  and  Stephen 
A.  Day  submitted  the  cause  for  plaintiff 
in  error. 

Messrs.  William  H.  Sexton  and  John 
W.  Beckwith  submitted  the  cause  for  de- 
fendants in  error. 

For  contentions  ot  co\iii%e\,  %ft^  lYifeVt  \irvft\% 
as  reported  in  Preston  v,  Vi\v\c«*cp,«LXv\>i,'iS>^. 
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Memorandum  opinion,  by  direction  of  the 
court,  by  Mr.  Chief  Justice   White: 

This  iB  a  companion  case  to  Preston  v. 
Chicago,  No.  195,  just  disposed  of  [220 
U.  S.  447,  ante,  293,  33  Sup.  Ct.  Rep.  177]. 
Unlike  the  record  in  the  Preston  Case,  how- 
ever, the  record  in  this  case  does  not  con- 
tain the  final  judgment  to  which  the  writ  of 
error  is  directed.  As  we  cannot  assume 
that  a  judgment  was  in  fact  entered  in  the 
supreme  court  of  Illinois,  it  results  that  we 
are  without  authority  to  exert  jurisdiction. 

Writ  of  error  dismissed. 


462]  •PATRICIO  UBEDA,  Appt., 

V. 

AGAPITO  ZIALCITA. 
(See  S.  0.  Reporter's  ed.  452-466.) 

Trademarks  —  infringement  —  imposi- 
tion on  pnblic  as  defense. 

1.  The  prohibition  against  any  action 
founded  upon  the  infringement  of  a  trade- 
mark, which  is  made  by  Philippine  Com- 
mission act  No.  666,  §  9,  where  the  com- 
plaining party  is  himself  guilty  of  impos- 
ing upon  the  public,  defeats  an  infringe- 
ment suit  brought  by  a  person  who  is  in- 
fringing an  earlier  trademark  of  a  third 
person,  in  widespread  use  and  well  known, 
although  the  owner  thereof  may  have  had 
no  registered  title. 

[For  other  cases,  see  Trademark,   lY.   b,  in 
Dicrest  Sup.  Ct.   1908.] 

Statntes  —  retrospective  laws  —  treaty 
rights. 

2.  The  application  to  defeat  a  suit 
founded  upon  the  infringement  of  a  trade- 
mark acquired  under  a  grant  from  the 
Spanish  governor  general,  of  the  rule  laid 
down  by  the  Philippine  Commission  act  No. 
066,  §  9,  denying  any  recovery  if  the  com- 
plaining party  is  himself  guilty  of  imposi- 
tion upon  the  public,  does  not  give  a  retro- 
spective effect  to  that  section  as  against 
the  earlier  Spanish  grant,  contrary  to  gen- 
eral principles  of  interpretation  and  to  the 
treaty  of  Paris  of  April  11,  1899  (SO  Stat, 
at  L.  1760),  art.  13,  providing  that  the 
rights  of  property  secured  by  copyrights 
and  patents  shall  continue  to  be  respected, 
since  the  treaty,  if  applicable,  cannot  be 
supposed  to  have  been  intended  to  contra- 
vene the  principle  of  §  9,  which  only  codifies 
common  morality  and  fairness,  and  is  there- 
fore not  retrospective  in  any  sense,  as  it 
introduces  no  new  rule. 

[For  other  cases,  see  Statutes,  II.  v;  Treaties, 
II.,  in  Digrest  Sup.  Ct.  1908.] 

NoTS. — On  deception  as  bar  to  relief  for 

infringement   of    trademark — see    notes    to 

Clinton  E.  Worden  &  Co.  v.  California  Fig 

Syrup  Co.  47  L.  ed.  U.  S.  282;  Joseph  v. 

Mmeowakj,   J  9  L.R.A.  53;   Johnson  v.  Sea- 

^ui^,  12  L,RJk.(N.8,)  1201  i  and  Nelson  v. 

WincbeUA  Co.  23  LJUL(N£.)  116h 


Trademarks  —  reiristration  «  deoepllv« 

use. 

3.  The  provisions  of  the  Philippine  Com- 
mission act  No.  666,  S  14,  making  a  Span- 
ish certificate  of  registration  of  a  iiada- 
mark  conclusive  evidence  of  titl^  must  bo 
taken  to  be  subject  to  general  principles  of 
law  embodied  in  other  sections,  e.  g^  f  9, 
prohibiting  any  action  founded  noon  the 
infringement  of  a  trademark  when  the  oonn 
plaining  party  has  himself  been  guilty  of 
imposing  upon  the  public. 
[For    other    cases,    see    Trademark,    VL«    la 

Digest  Sup.  Ct  1908.] 

[No.  77.] 

Submitted     December     6,     1912.     Deddsd 
January  6,  1918. 

APPEAL  from  the  Supreme  Court  of  the 
Philippine  Islands  to  review  a  deeras 
which  affirmed  a  decree  of  the  Court  of 
First  Instance  of  the  City  of  Manila,  in 
favor  of  defendant  in  a  suit  founded  upon 
the  infringement  of  a  trademark.  Affirmed. 
See  same  case  below,  13  Philippine,  11* 
The  facts  are  stated  in  the  opinion. 

Messrs.  Aldis  B.  Browne,  Alexander 
Britton,  Kvans  Browne,  and  W.  A«  Kla- 

caid  submitted  the  cause  for  appellant. 

No  appearance  for  appellee. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

The  plaintiff  and  appellant  is  a  manu- 
facturer of  gin,  and  sues  to  restrain  the 
use  of  a  trademark  like  his  own«  *and[45S 
to  recover  double  damages.  The  trademark 
consists  of  two  concentric  circles  having  the 
words  Ginebra  de  Tres  Campanas,  and  the 
plaintiff's  name  between  them,  and  in  the 
center  a  device  of  three  bells  (tres  eamp- 
anas)  connected  at  the  top  by  a  ribbon  and 
some  ears  of  grain,  with  the  words  Extra 
Superior  under  the  mouth  of  the  bells.  The 
plaintiff's  autograph  is  reproduced  aeross 
the  middle  of  the  circular  space  and  the 
bells.  More  detail  is  unnecessary;  but  it 
may  be  mentioned  that  the  plaintiff  claims 
title  under  a  grant  from  the  Qovemor  Gen- 
eral dated  December  16,  1898,  and  thai 
the  mark  covered  by  the  alleged  grant  had 
underneath  the  circles  the  word  Amberes 
(Antwerp),  indicating  imported  gin,  while 
that  now  used  has  Manila  in  the  same 
place,  and  is  applied  to  gin  made  in  tbe 
Philippines. 

It  may  be  assumed  that  the  defendant's 
design  has  a  deceptive  resemblance  to  the 
plaintiff's  notwithstanding  a  change  from 
Tres  Campanas  to  Dos  Campanas,  and  tbe 
substitution  of  the  defendant's  autograph 
for  the  plaintiff's.  And  whether  the  plain- 
tiff has  a  title  to  the  mark  now  nsed  or 

%%%  V.  8. 


nn.          PTTTSBUBO  BTEBL  00.  v.  BALTIUOBE  BQUITABLK  80a  4M-4U 

■ot.  It  aiao  autj  be  ■uiimed  tfa&t  be  might  under   Bp^aiah  coloniKl  Uw  as  they  have 

racover  under  the  Philippine  act  of  Uarch  under  act  No.  866,  )  4,  the  impoeitlon  en 

0,   1903,   No.   BBS,   I    4,   Compiled    Acta,   p.  the  public  vsa  still  there,  and  though  not 

180,  I   B8,  but  for  the  following  facta,  on  a  matter  of  which  the  defendant  could  oom- 

whiefa  the  defendant  bad  judgment  In  both  plain,  it  wai  a  matter  to  which  be  oonld 

•onrti  below.  refer  whan  the  plaintiff  aought  to  exclude 

Tb«    plaintilTt    trademark    in    It*    turn  him  from  doing  just  what  the  plaintiff  had 

eloaelj  Initatei  in  moat  particulars  a  much  done  bimaelf.     This  'certain]]'  would[4ftS 

earlier   and    widelj    known    trademark   of  have  been  our  law,  and  we  should  assume,  it 

Van  Den   Bergb  A   Company  «f  Antwerp,  material,  that  the  same  dextrine  would  have 

It  ia  true  that  in  the  latter  there  is  but  prevailed   in   Spain,   in  the  absence  of  the 

one  bell,  and  that  the  title  eorreapondingly  clearest  proof   to  the  coutrarj,   which   we 

la  Glnebra  de  la  Campaoa,  but  the  intent  do  not  And  in  the  record  or  the  brief, 

to  get  the  benefit  of  the  Van  Den  Beigh  What    we    have    said    with    reference    to 

deviee  is   too  obvious  to  be  doubted.     We  the   plaintiff's  claim   under   tbe   treaty   ap- 

do  not  go  into  the  particulars  of  the  dif-  pliea   in   substance   to   his  argument  that, 

ferent  registrations,  etc,  of  this  Utter,  be-  b;  |  14  of  act  No.  BS6,  the  Spanish  cer- 

gianing  with  a   Spanish   certificate   to  the  tiflcat«  is  conclusive  evidence  of  the  plain- 

Aatwerp  Arm  in  )873.     For  although  the  tifTs  title.    That  section  must  be  taken  to 

plaintiff  elaborately  arguea  that  under  the  be  subject  to  general  prineiples  of  law  em- 

Bpsalah  Hgimt  trademark  rights  could  be  bodied  in  other  sections  to  which  we  have 

4ft4]  'acquired  only  by  statutory  registered  referred. 

grwit;    that   Van    Den    Bergh   4   Company  If  there  was  any  claim  intended  to  be  put 

MT«r  ftcqnired  any  such  rights  in  the  Phil-  forward  on  the  ground  of  unfair  eoropeti- 

ippinea;  that  if  tlicy  did  they  lost  them  by  tion,  the  prayers  of  the  complaint  and  the 

falling  to   roister  or   lapse   of  time;    and  plaintiff's  testimony  abow  that  such  claim 

that  he  was  free  to  get  a  registered  title  depended  fundamentally  on  the  alleged  in- 

••  against  any  certificate  of  theirs, — those  fringement  of  trademark.    Any  matters  of 

qneatloDS  are  immaterial  In  this  ease.  With  fact  in  dispute  were  sufficiently  disposed  of 

or  without  right,  tbe  earlier  trademark  was  by  the  concurrent  findings  of  the  court*  be- 

Ib  widespread  use  and  well  known,  and  tbe  low. 

obvious  intent  and  necessary  effect  of  im-  Judgment  afflrmed. 
Kating  it  was  to  steal   some  of  the  good 

will   attaching  to   it   and   to   defraud   the  ^^__ 
public.    The  courts  below  found  tfa«  fraud 
and   thmt  both   plaintiff's   and   defendant's 

marks  were  nothing  more  than  variations  PITTSBURO  STEEL  COHPANT,  Flff.  in 

BpoB  the  earlier  mark.  Err., 

In  such  a  case  the  Philippine  act  denies  „.,_.„  „„„  «.„.™   _.               

tt.   pl.i»lir.   rljH  U,  JoTO.     Art  Ko.  B4LTIM0HE  BJOITABU!  SOCIETY. 

^J.':.  ^  J,'^'."?.'!'' '";  ?.'; .°°°'  is-  s.  c.  H.poru.'.  ..d.  «b-«..i 

]^ed  Acta,  SS  03,  64.    It  ia  aaid  tbat  to  ap- 

ply  tbe  rule  there  laid  down  would  be  giv-  ConaUtntianal    Uw    -    Impalpliic    oon. 

lag  a  retrospective  effect  to  |  9  as  agaiuat  tract  obligation  —  chang*  of  remedy 

tbe  allied  Bpaniah  grant  of  December  16,  —  stockholder '•  lisblllty. 

1898,  to  the  plaintiff,  contrary  to  general  1-  '^s  change  in  the  remedy  afforded  to 

prlBdpIea  of  Interpretation  and   to  article  »  .^editor   of   a   corporation,   where   stoek- 

IS  of  the  treaty  of  Paria,  April  11,  1869  J."'^*"  ***'«,  "?*■  '""?  P'J.^*^*''  subscrlp- 

raA  fl*.*    .t  T     iTum    w.™!/--  n,l.  *!,-  *""••    ''"'    stock,    by    substituting    for    the 

L  u^^         L.  J7B0],  providing  that  the  ^i^t;       ^^^^  „,  „'    „^n„^  to  r«over  i>. 

rigbia  of  property   secured   by   copyrights  ,„  ^ctTon  at  law  agalnat  any  auob  atoA- 

and  palenta  shall  continue  to  be  respected,  holder  up  to  the  extent  of  tlie  balance  due 

Bnt  the  treaty.  It  applicable,  cannot  be  sup-  on    bia    unpaid    subscription    an    exclusive 

paatd  to  have  been  Intended  to  contravene  remedy  by  bill  in  equi^  on  behalf  of  all 

tbe  prinelple  of  |   B,  which   only  codifies  the  creditors  who  may  come  In  againat  the 

eommon  morality  and  tmlmtM.    The  section  rtaMeat  shareholders,   as   Is   done   by   Md. 

b   not  retroepective   In   any   aenae,  for   it  ««*.?'   "O^.  chap.   30B,   which   abat«s  all 

i-t.^.._   _-   __   _i.      o^  u»i..tt...  pcnoing  actions,  saving  to  the  creditor  In 

J^^^    ^   ^    ,«»^   1?  B^!^S  «•=''  «t'°"  t***   'Wht  to  become  a  party 

Uadlclne  Co.  t.  Wood.  108  V,  H.  218,  27  to  the  biU,  does  not  impair  the  obligation 

U  ed.  7M,  2  Bup.  Ct.  Hep.  436.    Imposition — 

OB  lbs  public  Is  not  a  ground  on  which  the  Norx. — On   impairment  of  contract   obll- 

pUatiff  ean  oome  Into  court,  but  It  Is  a  8;f«??«„t^    'i'?'^!!?    ""«'*    °'    enforcing 

_j    ,,..,.  ,„  i,„i__  ii_   „,«  „,  itockholder's  liability — see  notes  to  Henley 

Wiy  good  r«n>d  for  ke^iig  him  out  of  ,   „          „  l.  ed.  d  S.  240.  ..tiA  lAi«t»  ^ . 

it.    Even  if  Van  Den  Bergb  t  Company  had  Kaidkerboeker   Truak   Co.   \  ■US_k.l,'».'&.^ 

■■  inlrtainiT  Utla  and  bo  neh  othtr  rigbU  1171 
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of  any  contract  existing  between  creditor 

and  Bhareholder. 

[For  otber  cases,  see  Const Itntional  Law,  1507- 
1616,  In  Digest  Sup.  Ct.  1908.] 

Statutes  —  who  may  assail*  Yalidlty. 

2.  One  whose  rights  are  not  affected  by 
the  period  of  limitation  established  by  a 
statute   cannot  be   heard   to   question   the 
constitutionality  of  such  limitation. 
[For  other  cases,  see  Statates,  I.  d,  8,  in  Digest 

Sap.  Ct  1908.] 

[No.  103.] 

Argued  December  18  and  19,  1912.    Decided 
January  6,  1913. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Maryland  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Superior 
Court  of  the  City  of  Baltimore,  dismissing 
an  action  brought  by  a  creditor  of  a  cor- 
poration upon  a  stockholder's  unpaid  sub- 
scription.   Affirmed. 

See  same  case  below,  113  Md.  77,  77  Atl. 
256. 

The  facts  are  stated  in  the  opinion. 

Mr.  Bdgar  Allen  Poe  argued  the  cause, 
and,  with  Messrs.  J.  Kemp  Bartlett,  L.  B. 
Keene  Claggett,  and  R.  Howard  Bland,  filed 
a  brief  for  plaintiff  in  error: 

Prior  to  the  passage  of  Md.  Laws  1908, 
chap.  305,  a  creditor  of  a  Maryland  corpo- 
ration had  the  choice  of  two  remedies 
against  a  stockholder  whose  subscription 
was  unpaid  in  whole  or  in  part;  he  could 
either  proceed  at  law,  as  the  plaintiff  in 
error  did  in  this  case,  or  he  could  proceed 
by  bill  in  equity  in  the  nature  of  a  creditors' 
bill. 

Pittsburg  Steel  Co.  ▼.  Baltimore  Equit- 
able Soc.  113  Md.  81,  77  Atl.  255;  Mat- 
thews ▼.  Albert,  24  Md.  527 ;  Norris  v.  John- 
son, 34  Md.  485. 

The  court  of  appeals  of  ^faryland  had 
expressly  held  that  the  proceeding  by  bill 
m  equity  (which  is  the  only  remedy  left 
to  the  creditor  since  the  passage  of  this 
statute  )was  by  no  means  as  adequate  and 
efficacious  as  a  suit  at  law. 

Norris  v.  Wrenschall,  34  Md.  492;  Col  ton 
V.  Mayer,  90  Md.  716.  47  L.R.A.  617,  78 
Am.  St.  Rep.  436,  45  Atl.  874. 

Contract  obligations  were  impaired  by 
this  statute. 

Myers  v.  Knickerbocker  Trust  Co.  1  L.R.A. 
(N.S.)  1171,  71  C.  C.  A.  199,  139  Fed.  Ill; 
MeCracken  v.  Hay  ward,  2  How.  608,  611, 
11  L.  ed.  397,  398;  Seibert  v.  Lewis  (Seibert 
V.  United  SUtes)  122  U.  S.  284,  294,  30 
L.  od.  1161,  1165,  7  Sup.  a.  Rep.  1190; 
Louisiana  v.  New  Orleans,  102  U.  S.  203, 206, 
26  L.  ed.  132,  133;  Bryan  ▼.  Virginia.  135 
a  8.  685,  093,  34  L.  ed.  312,  314,  10  Sup. 
O^JZ^.  PZS;  EdwmrdB  r.  Kemrzej,  96  U,  S, 


595,  24  L.  ed.  793;  Rees  v.  Watertown,  19 
Wall.  107,  22  L.  ed.  72;  Dexter  ▼.  Edmands, 
89  Fed.  409;  Western  Nat.  Bank  ▼.  Reek- 
less,  96  Fed.  70. 

The  constitutionality  of  the  limitation 
provision  of  chapter  305  is  not  to  be  deter- 
mined by  ascertaining  whether  or  not  the 
claim  of  the  plaintiff  in  error  would  have 
become  barred  during  the  interval  in  qnes- 
tion. 

Ulman  v.  Baltimore,  72  Md.  596, 11  LJLA. 
224,  20  Atl.  141,  21  Atl.  709. 

Messrs.  Wilton  Snowden,  Jr.,  and 
Vernon  Cook  argued  the  cause  and  filed  a 
brief  for  defendant  in  error: 

One  cannot  complain  of  the  unconstitu- 
tionality of  a  statute  if  he  is  not  damaged 
by  its  passage  and  the  operation  of  the 
terms  thereof. 

6  Am.  &  Eng.  Enc.  1090;  8  Cyc.  787,  788; 
Cooley,  Const  Lim.  7th  ed.  p.  232;  Lam- 
pasas V.  Bell,  180  U.  S.  283,  284,  46  K  ed. 
530,  531,  21  Sup.  Ct.  Rep.  368;  Red  River 
Valley  Bank  v.  Craig,  181  U.  a  658,  46 
L.  ed.  1000,  21  Sup.  Ct.  Rep.  708;  Clark  v. 
Kansas  City,  176  U.  S.  114,  44  L.  ed.  392, 
20  Sup.  Ct.  Rep.  284;  Albany  County  v. 
Stanley,  105  U.  S.  305,  26  L.  ed.  1044; 
Brown  v.  Ohio  Valley  R.  Co.  79  Fed.  176; 
Oshkosh  Waterworks  Co.  v.  Oshkosh,  187 
U.  S.  437,  47  L.  ed.  249,  23  Sup.  Ct  Rep. 
234;  Com.  v.  Wright,  79  Ky.  22,  42  Am. 
Rep.  203;  McKinney  v.  State,  3  Wyo.  719, 
16  L.R.A.  710,  30  Pac.  293;  Marshall  v. 
Donovan,  10  Bush,  681. 

The  rights  which  the  creditor  obtained 
when  he  was  allowed  to  institute  an  indi- 
vidual action  against  a  stockholder  were 
rather  precarious. 

Emmert  v.  Smith,  40  Md.  129 ;  Strauss  ▼. 
Heiss,  48  Md.  292;  Republic  Iron  &  Steel 
Co.  V.  Carlton,  189  Fed.  126;  Norris  v.  John- 
son, 34  Md.  489;  Crawford  ▼.  Rohrer,  69 
Md.  599. 

The  remedy  subsisting  in  a  state  when 
and  where  the  contract  is  made  and  is  to 
be  performed  is  a  part  of  its  obligation, 
but  the  construction  given  by  the  highest 
court  of  the  state  to  the  statute,  at  and 
before  the  contract,  was  made  determines 
the  meaning  of  the  contract. 

Seibert  v.  Lewis  (Seibert  v.  United  States) 
122  U.  S.  284,  30  L.  ed.  1161,  7  Sup.  Ct 
Rep.  1190;  Sauer  v.  New  York,  206  U.  & 
549,  51  L.  ed.  1182,  27  Sup.  Ct  Rep.  686; 
Republic  Iron  &  Steel  Co.  v.  Carlton,  189 
Fed.    126. 

There  can  be  no  vested  right  to  a  particu- 
lar remedy. 

Cooley,  Const.  Lim.  p.  515;  Storges  ▼. 
Crowninshield,  4  Wheat  122,  200,  4  L.  ed. 
529,  549. 

A  state  can  modifj,  change,  enlarge,  or 
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repeal  an  existing  remedy,  provided  that  it 
does  not  thereby  impair  substantial  rights. 

Sturges  V.  Crown inshield,  sapra;  Ten- 
nessee ▼.  Sneed,  96  U.  S.  69,  24  L.  ed.  610; 
Bronson  v.  Kinzie,  1  How.  316,  11  L.  ed. 
144;  Fourth  Nat.  Bank  v.  Franeklyn,  120 
U.  S.  747,  30  L.  ed.  825,  7  Sup.  Ct.  Rep. 
767;  Hill  v.  Merchants  Mut.  Ins.  Co.  134 
U.  S.  516,  33  L.  ed.  094,  10  Sup.  Ct.  Rep. 
689;  Bernheimer  v.  Converse,  206  U.  S.  516, 
61  L.  ed.  1163,  27  Sup.  Ct.  Rep.  765;  Hen- 
ley V.  Myers,  215  U.  S.  373,  64  L.  ed.  240, 
30  Sup.  Ct  Rep.  148;  Seibert  v.  Lewis  (Sei- 
bert  ▼.  United  States)  122  U.  S.  284,  30  L. 
ed.  1161,  7  Sup.  Ct.  Rep.  1190;  Von  Hoffman 
▼.  Quincy,  4  Wall.  536,  663,  18  L.  ed.  403, 
409. 

There  is  a  strong  presumption  in  favor  of 
the  constitutionality  of  a  statute. 

Fletcher  v.  Peck,  6  Cranch.  87,  128,  3  L. 
ed.  162,  175;  £z  parte  Garland,  4  Wall. 
338,  382,  18  L.  ed.  366,  371;  Pine  Grove 
IVp.  V.  Talcott,  19  Wall.  666,  674,  22  L.  ed. 
227,  232;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Matthews,  174  U.  S.  96,  43  L.  ed.  909,  19 
Sup.  Ct.  Rep.  609. 

Statutes  pertaining  to  the  remedy  are 
merely  such  as  relate  to  the  course  and 
form  of  proceedings,  but  do  not  affect  the 
substance  of  a  judgment  when  pronounced. 

Morton  v.  Valentine,  16  La.  Ann.  150. 

The  state  may  abolish  one  class  of  courts, 
and  create  another.  It  may  give  a  new 
and  additional  remedy  for  a  right  or  equity 
already  in  existence;  and  it  may  abolish  old 
remedies  and  substitute  new,  or  even  with- 
out substituting  any,  if  a  reasonable  rem- 
^y  remains. 

Cooley,  Const.  Lim.  7th  ed.  p.  616;  Stock- 
ing v.  Hunt,  3  Denio,  274;  Van  Rensselaer 
V.  Read,  26  N.  Y.  558 ;  Lennon  v.  New  York, 
66  N.  Y.  361;  Parker  v.  Shannonhouse,  1 
N.  C.  (Phill.  L.)  209. 

An  existing  remedy  may  be  modified,  and 
the  modified  remedy  made  applicable  to 
existing  rights. 

Phelps's  Appeal,  98  Pa.  546. 

If  a  particular  form  of  proceeding  is  pro- 
hibited, and  another  is  left  or  provided 
which  affords  an  effective  and  reasonable 
mode  of  enforcing  the  right,  the  obligation 
of  the  contract  is  not  impaired. 

Bronson  v.  Kinzie,  1  How.  311,  11  L.  ed. 
143;  Huntzinger  v.  Brock,  3  Grant,  Cat. 
243;  Evans  v.  Montgomery,  4  Watts  k  S. 
£18;  Read  v.  Frankfort  Bank,  23  Me.  318. 

The  rule  seems  to  be  that  in  modes  of 
prooeeding  and  of  forms  to  enforce  the  con- 
tract, the  legislature  has  the  control,  and 
may  enlarge,  limit,  or  alter  them,  provided 
that  it  does  not  deny  a  remedy,  or  so  em- 
barrass it  with  conditions  as  seriously  to 
impair  the  value  of  the  right. 

BronsoTi  ▼.  Kia^e,  1  How,  311,  11  L,  ed. 


1^3;   Tennessee  v.  Sneed,  96  U.  S.  69,  24 
L.  ed.  610. 

Were  this  court  to  lean  towards  the  de- 
cisions of  any  other  state  tribunal,  it  would 
naturally  incline  towards  the  established 
law  of  the  state  of  Maryland,  as  declared 
by   its  court   of  appeals   in   the  following 


Miners  k  M.  Bank  v.  Snyder,  100  Md.  68, 
68  L.R.A.  312,  108  Am.  St.  Rep.  390,  69 
Atl.  707;  Murphy  v.  Wheatley,  100  Md. 
368,  69  Atl.  704;  Pittsburg  Steel  Co.  v. 
Baltimore  Equitoble  Soc.  113  Md.  77,  77 
Atl.  255;  Bettendorf  Axle  Co.  v.  Field,  114 
Md.  487,  79  Atl.  724;  Pittsburg  Forge  Co. 
V.  Safe  Deposit  k  Trust  Co.  116  Md.  697, 
84  Atl.  335. 

Among  the  most  striking  examples  of 
changes  of  the  form  of  remedy  that  do  not 
impair  the  obligation  of  the  eontract  are 
the  following  cases : 

Sturges  V.  Crowninshield,  4  Wheat.  122, 
4  L.  ed.  529;  Tennessee  v.  Sneed,  96  U.  S. 
69,  24  L.  ed.  610;  Louisiana  v.  New  Or- 
leans, 102  U.  S.  203,  26  L.  ed.  132;  Penni- 
man's  Case,  103  U.  S.  714,  26  L.  ed.  602; 
Antoni  v.  Greenhow,  107  U.  S.  775,  27  L.  ed. 
468,  2  Sup.  Ct.  Rep.  91;  Fourth  Nat.  Bank 
V.  Franeklyn,  120  U.  S.  747,  30  L.  ed.  825, 
7  Sup.  Ct.  Rep.  757;  Hill  v.  Merchants' 
Mut.  Ins.  Co.  134  U.  S.  627,  33  L.  ed.  998, 
10  Sup.  Ct.  Rep.  589;  Wilson  v.  Standefer, 
184  U.  S.  399,  46  L.  ed.  612,  22  Sup.  Ct. 
Rep.  384;  Oshkosh  Water  Co.  v.  Oshkosh, 
187  U.  S.  437,  47  L.  ed.  249,  23  Sup.  Ct. 
Rep.  234;  Waggoner  v.  Flack,  188  U.  S. 
595,  47  L.  ed.  609,  23  Sup.  Ct.  Rep.  346; 
Bemhiemer  v.  Converse,  206  U.  S.  616,  61 
L.  ed.  1163,  27  Sup.  Ct.  Rep.  755;  Henley 
V.  Myers,  215  U.  S.  373,  64  L.  ed.  240,  30 
Sup.  Ct.  Rep.  148;  Conkey  ▼.  Hart,  14  N. 
Y.  23;  Kirkman  v.  Bird,  22  UUh,  100,  58 
L.R.A.  669,  83  Am.  St.  Rep.  774,  61  Pac. 
338;  Story  v.  Furman,  26  N.  Y.  214;  Cutts 
V.  Hardee,  88  Ga.  360;  Cook  v.  Gray,  2 
Houst.  (Del.)  466,  81  Am.  Dec.  186;  Bird 
V.  Keller,  77  Me.  270. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  brought  by  the  plaintiff 
in  error  as  a  creditor  of  the  South  Balti- 
more Steel  Car  k  Foundry  Company  to  re- 
cover its  elaim  from  the  defendant,  a  hold- 
er of  stock  In  that  company,  the  subacrip- 
tion  for  which  had  not  been  fully  paid. 
The  action  was  begun  on  February  26, 1008, 
and  at  that  date  it  could  be  maintained. 
But  in  April  a  statute  was  enacted  (act  of 
1008,  chap.  305)  ^making  the  stoek-[458 
holder's  liability  assets  of  the  corporation, 
saving  the  rights  of  creditors  at  tVi%  ^iXj^  t& 
the  act,  but  prodding  i\i«X  ^^<a  «i!(\^vs« 
remedy  for  tudi  T^(|hta»  ia  m^VM^l&lX9^laA 
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■tockholdeiv,  should  be  by  bill  in  equity 
on  behalf  of  such  creditors  mm  might  come 
In.  This  provision  was  made  operative  as 
of  July  1,  1907,  and  was  to  cause  all  actions 
at  law  of  this  kind  brought  since  then  to 
abate,  saving  the  right  to  become  party  to 
a  biH.  On  this  statute  the  defendant  moved 
to  dismiss  the  suit.  The  motion  wss  grant- 
ed and  the  judgment  was  affirmed  bj  the 
court  of  appeals,  which  sustained  the  con- 
stitutionality of  the  act  as  so  applied.  113 
Md.  77,  77  Atl.  255. 

Of  course  the  objection  is  that  the  law 
impairs  the  obligation  of  the  plaintiff's 
oontract.  If  the  stockholder's  liability 
were  purely  local,  and  no  more  than  matter 
of  remedy  for  the  collection  of  the  princi- 
pal debt,  still  this  objection  would  have  to 
ba  considered.  See  Hawthorne  y,  Calef,  2 
Wall.  10,  17  L.  ed.  776;  Brown  v.  Eastern 
Slate  Co.  134  Mass.  500,  592.  But  the 
ease  was  argued  on  the  footing  of  a  con- 
tract between  the  creditor  and  the  stock- 
holder; and  as  the  statute  aeems  to  sssume 
that  the  stockholder's  liability  may  follow 
him  into  other  jurisdictions,  and  the  court 
of  appeals  affirmed  that  a  contract  between 
the  parties  is  presumed,  we  in  turn  assume 
that  view  to  ba  correct.  Bemheimer  v. 
Converse,  206  U.  &  516,  529,  51  L.  ed.  1163, 
1174,  27  Sup.  Ct.  Rep.  755.  In  either  view 
the  question  put  in  the  form  most  favorable 
for  the  plaintiff  is  the  same;  whether  the 
remedy  against  the  defendant  is  impaired 
so  materially  as  to  affect  the  plaintiff's 
rights.  McGahey  v.  Virginia,  135  U.  S.  662, 
693,  34  K  ed.  304,  314,  10  Sup.  Ct.  Rep. 
072. 

The  plaintiff's  supposed  contract  was  sub- 
ject to  peculiar  infirmities.  His  right  was 
shared  equally  by  all  other  creditors  of 
the  corporation,  and  not  only  might  some 
other  creditor  by  diligence  have  got  in 
ahead  of  the  plaintiff  and  have  exhausted 
the  fund  for  which  the  defendant  could  be 
held,  but  the  right  depended  on  the  stock- 
450]holdcr'8  *will.  As  was  observed  by 
Judge  Rose,  following  the  Maryland  cases,  in 
Republie  Iron  &  Steel  Co.  v.  Carlton,  180 
Fed.  126,  137,  the  statute  does  no  more  than 
the  stockholder  was  free  to  do  before.  He 
could  have  paid  the  corporation  or  a  re- 
ceiver or  other  creditora.  The  question 
whether  the  remedy  on  this  oontract  was 
impaired  materially  is  affected  not  only  by 
the  precarious  character  of  the  plaintiff's 
riUht,  but  by  considerations  of  fact,— of 
what  th6  remedy  amounted  to  in  practice. 
It  is  admitted  that  bringing  the  action  gave 
the  plaintiff  no  lien,  as  it  seems  mistakenly 
to  have  been  assumed  to  do  in  Myers  v. 
Xalekerbocker  Trust  Co.  1  LJLA.(NJ3.) 
JJZJ,  71  a  a  A.  199,  189  Fed.  Ill,  116. 


has  been  found  in  practice  an  onetrtaiB 
one,  less  efficacious  than  that  which  la  sab- 
stituted.  There  is  nothing  to  oontradlet 
their  statement  as  to  what  experience  has 
taught.  With  that  fact  before  us  and  also 
the  absolute  dependence  of  the  creditor  up- 
on the  will  of  the  stockholder,  we  cannot  go 
into  nice  speculation  as  to  the  probable  re- 
sult of  this  particular  case,  or  say  that  the 
decision  was  wrong.  The  power  of  the  state 
to  make  similar  changes  of  remedy  is  as- 
serted in  more  general  terms  than  we  haTe 
employed,  in  Fourth  Nat.  Bank  v.  Franck- 
lyn,  120  U.  S.  747,  755,  30  L.  ed.  825,  828, 
7  Sup.  Ct  Rep.  757.  See  also  Henlej  ▼. 
Myers,  215  U.  S.  378,  885,  54  L.  ed.  240, 
246,  30  Sup.  Ct.  Rep.  148. 

A  further  objection  is  based  upon  the 
penod  of  limitation  established  by  the  aei. 
But  as  it  does  not  appear  that  the  plaintiff 
was  hurt  by  it,  this  objeetion  is  not  open. 
Darnell  V.  IndUna,  Dec.  23,  1912  [226  U.  B. 
390,  ante,  267,  88  Sup.  Ct  Bap.  110.} 

Judgment  lUfirmed. 
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TURING  COBiPANY,  Plff.  in  Err., 

V. 

STATE  OF  IOWA. 

(See  S.  C.  Reporter's  ed.  460-462.) 

Error  to  state  court  «  reversal  of  CaolB 
— coiumrrent  findings  below. 

1.  The  Federal  Supreme  Court,  on  writ 

of  error  to  a  state  court,  will  not,  evan  If 

it  can,  go  behind  the  successive  findings  of 

the  courts  below  that  a  so-called  lake  was 

an  unnavigable  body  of  water,  proper  to  ba 

meandered,  where  such  lake  was  meandered 

in  the  original  government  survey,  and- the 

Secretary   of  the  Interior   has   refused  to 

have   the   land   under  water  surveyed   as 

swamp  land,  because  it  did  not  appear  sofll- 

ciently  that  there  was  not  a  lake  there^  aa 

indicated  at  the  time  of  tha  survey. 

[For  other  cases,  see  Appeal  and  Error,  S1T8- 
2208,  In  Dlsett  Sop.  Ct.  1908.] 

Waters  —  riparian  righU  —  title  to  bed 
of  lake. 

2.  GranU  by  the  United  Statca  of  laad 
adjoininc  an  unnavigable  lake  did  not  eoa- 
vey  the  land  under  water,  where^  imdsr  Uni 
state  law,  riparian  owners  taka  titia  oalj 
to  the  water's  edge. 

[For  other  cases,  see  Waters,  1.  d,  S»  a,  la  Dl- 
gest  Snp.  Ct.  1908.1 

NoTB. — On  what  questions  the  Ftodaial  Su- 
preme Court  will  consider  in  rsviawLM  Iks 
judgments  of  state  courts — see  note  tolQs- 
souri  ex  rel.  Hill  v.  Dockery.  63  L.R.A.  671. 
On  review  of  questions  of  fact  by  inrit  of 
error  to  a  state  court — see  note  to  SmUiv  ▼• 
Kansas,  49  U  ed.  U.  S.  546. 

As  to  title  to  land  under  water  ssa  aela 
to  Qoll  T.  Coogla,  42  T-RA.  161.  . 
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StftCe*  «  011IU  by  —  necessary  interest. 

8.  The  state  of  Iowa,  by  virtue  of  its 
sofereiffnty,  has  an  interest  in  the  condi- 
Uoii  <n  a  non-navigable  lake  within  its 
borders  snflleient  to  enable  it  to  maintain 
a  suit  to  enjoin  the  drainsffo  of  such  lake 
hf  an  intruder  without  title,  whether  the 
smte  or  the  United  States  owns  the  bed  of 
the  lake. 
CVor  other  cases,  lee  States,  IX.  a.  In  Digest 

Sop.  Ct  1908.] 

[No.   104.] 

Argued  December  10,  1012.     Decided  Jan- 
uary 6, 1013. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Iowa  to  review  a  decree  which 
sfllrmed  a  decree  of  the  District  Court  of 
Oreene  County,  in  th^t  state,  enjoining,  at 
the  instance  of  the  state,  the  drainage  of  a 
non-navigable  lake  by  a  person  claiming 
title  to  the  bed  as  being  swamp  land.  Af- 
firmed. 

Glee  same  case  below,  143  Iowa,  808,  122 
N.  W.  241. 

The  faets  are  stated  in  the  opinion. 

Mr.  B.  B.  Bhrans  argued  the  cause  and 
lied  a  brief  for  plaintiff  in  error: 

The  decisions  of  the  supreme  court  of 
Iowa  have  been  a  practical  invitation  to 
individuals  to  purchase  the  swamp  land 
title  of  the  beds  of  non-navigable  lakes. 

Rood  V.  Wallace,  100  Iowa,  6,  70  N.  W. 
440;  Noyes  v.  Collins,  02  Iowa,  666,  26 
ULA.  600,  64  Am.  St.  Rep.  671,  61  N.  W. 
860;  Carr  v.  Moore,  110  Iowa,  162,  07  Am. 
8t  Rep.  202,  03  N.  W.  62. 

The  United  States  is  the  owner  of  the 
pnblie  domain,  however  acquired,  and  this 
omierahip  is  without  condition. 

Johnson  v.  Mlntosh,  8  Wheat  643,  6  1m 
sd.  681;  Fletcher  v.  Peck,  6  Cranch,  142, 
148,  8  K  ed.  179,  180;  1  Kent,  Com.  257; 
Irvine  v.  Marshall,  20  How.  668,  15  L.  ed. 
•04. 

All  land  covered  by  water,  within  the 
publie   domain,    is   owned   by  the  United 


niinois  C.  R.  Co.  v.  Chicago,  176  U.  S. 
•16,  44  L.  ed.  622,  20  Sup.  Ct  Rep.  600. 

Upon  the  admission  of  a  new  state  the 
•VBerthip  and  power  over  lands  within  its 
borders,  oovered  by  navigable  waters,  passed 
to  the  state,  and  this  right  is  secondary 
saty  to  the  paramount  right  of  the  govem- 
Ib  the  exereise  and  control  of  com- 
with  foreign  nations  and  interstate 


Pollard  T.  Hagan,  8  How.  212,  11  L.  ed. 

As  to  the  land  under  navigable  waters, 
flMffO  is  BO  longer  any  question  but  what 
■Igliti  in  the  use  of  ^f  WMter  or  th§  land 


under  them  must  be  determined  with  refer- 
ence to  the  law  of  the  state  in  which  such 
navigable  waters  are  situated,  and  that  the 
state  law  will  be  sustained  unless  it  should 
interfere  with  the  power  of.  the  United 
States  government  with  reference  to  oom- 
merce. 

Barney  v.  Keokuk,  04  U.  S.  324,  24  L. 
ed.  224;  St  Louis  v.  Myers,  113  U.  S.  566, 
28  L.  ed.  1131,  6  Sup.  Ct  Rep.  640;  St 
Louis  V.  Rutz,  138  U.  S.  226,  34  L.  ed.  041, 
11  Sup.  Ct  Rep.  337. 

In  states  following  the  common-law  rule 
as  to  riparian  ownership,  the  title  to  the 
soil  under  non-navigable  water  is  in  the 
riparian  property. 

Tyler  v.  Wilkinson,  4  Mason,  307,  Fed. 
Cas.  No.  14,312;  Mitchell  v.  Smale,  140 
U.  S.  406,  36  L.  ed.  442,  11  Sup.  Ct  Rep. 
810,  840. 

In  states  which  do  not  follow  the  com- 
mon law  as  to  riparian  ownership,  the  title 
to  the  soil  under  non- navigable  waters  is 
in  the  United  States. 

Hardiii  V.  Shedd,  100  U.  S.  508,  47  K  ed. 
1156,  23  Sup.  Ct  Rep.  685;  Rood  v.  Wal- 
lace, 100  Iowa,  5,  70  N.  W.  440;  Grant  v. 
Hemphill,  02  Iowa,  218,  50  N.  W.  263,  60 
K.  W.  618;  Carr  v.  Moore,  110  Iowa,  167, 
07  Am.  St  Rep.  202,  03  N.  W.  52. 

The  title  to  the  soil  under  the  non-navi- 
gable inland  lakes  of  Iowa  passed  to  the 
state  under  the  swamp  land  grant 
*  Rood  V.  Wallace,  100  Iowa,  5,  70  N.  W. 
440;  Carr  v.  Moore,  110  Iowa,  157,  07  Am. 
St  Rep.  202,  03  N.  W.  52. 

This  case  is  not  concluded  by  the  running 
of  the  meander  line. 

Carr  v.  Moore,  110  Iowa,  162,  07  Am.  St 
Rep.  202,  03  N.  W.  52;  French  Qlen  Live 
Stock  Co.  V.  Springer,  185  U.  S.  47,  46  L. 
ed.  800,  22  Sup.  Ct  Rep.  563;  Niles  v. 
C^ar  Point  Club,  175  U.  S.  300,  44  L.  ed. 
171,  20  Sup.  Ct  Rep.  124. 

Mr.  George  Cosson,  Attorney  General 
of  Iowa,  argued  the  cause  and  filed  a  brief 
for  defendant  in  error: 

The  decision  of  the  Secretary  of  the  In- 
terior is  conclusive. 

French  v.  Fyan,  03  U.  &  160,  28  L.  ed. 
812;  McCormick  v.  Hayes,  150  U.  8.  832, 
330,  40  L.  ed.  171,  173,  16  Sup.  Ct  Rep.  37; 
Rogers  Locomotive  Mach.  Works  v.  Ameri- 
can Emigrant  Co.  164  U.  8.  560,  41  L.  ed. 
662,  17  Sup.  Ct.  Rep.  188;  Whitaker  v. 
McBride,  107  U.  S.  610,  40  L.  ed.  867,  25 
Sup.  Ct  Rep.  630;  Knight  v.  United  Land 
Assa  142  U.  S.  161,  86  L.  ed.  074,  12  Sup. 
Ct  Rep.  268;  Cragin  v.  Powell,  128  U.  S. 
601,  32  L.  ed.  666,  0  Sup.  Ct  Rep.  203; 
Young  V.  Chamquist,  114  Iowa«  122^  %^ 
N.  W.  205;  Ogd«i^  "V.  B\kfk\«9,  '^'^^  \ti«%« 
862,  89  N.  W.  \\\^\  "BanNsi^T  ^.  T^V» 
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141  Iowa,  419,  120  N.  W.  65;  Rood  v. 
W&llace,  100  Iowa,  5,  79  N.  W.  449. 

Grants  of  public  lands  by  the  United 
States,  bounded  upon  waters,  will  be  con- 
strued according  to  the  law  of  the  state  in 
which  the  lands  lie. 

Frellsen  v.  Crandell,  217  U.  S.  71,  54 
L.  ed.  670,  30  Sup.  Ct.  Rep.  490;  Kansas  v. 
Colorado,  206  U.  S.  46,  93,  51  L.  ed.  950, 
973,  27  Sup.  Ct.  Rep.  655;  McGilvrm  v.  Ross, 
215  U.  S.  70,  54  L.  ed.  95,  30  Sup.  Ct.  Rep. 
27;  Hardin  v.  Shedd,  190  U.  S.  508,  47  L. 
ed.  1156,  23  Sup.  Ct.  Rep.  685;  Hardin  v. 
Jordan,  140  U.  S.  371,  382,  35  L.  ed.  428, 
433,  11  Sup.  Ct.  Rep.  808,  838. 

There  is  no  decision  of  the  supreme  court 
of  the  state  of  Iowa  which  holds  that  the 
title  to  the  beds  of  meandered  non-navigable 
lakes  passes  under  the  swamp  Land  Act. 

Rood  V.  Wallace,  109  Iowa,  8,  79  N.  W. 
449;  Haight  ▼.  Keokuk,  4  Iowa,  199;  Koyes 
V.  Collins,  92  Iowa,  566,  26  L.RA.  609,  54 
Am.  St.  Rep.  571,  61  N.  W.  250;  Hardin 
V.  Jordan,  140  U.  S.  371,  35  L.  ed.  428,  11 
Sup.  Ct.  Rep.  808,  838;  Carr  v.  Moore,  119 
Iowa,  152,  97  Am.  St.  Rep.  292,  93  N.  W. 
52;  State  v.  Thompson,  134  Iowa,  25,  111 
N.  W.  328. 

If  this  were  a  case  in  which  plaintiff  in 
error  was  claiming  through  a  title  direct 
from  the  United  States  government, — in 
other  words,  if  the  United  States  govern- 
ment, in  its  plenary  power  to  dispose  of 
public  lands,  had  conveyed  the  meandered 
lake  in  question,  and  the  state  was  assert- 
ing title, — a  difficult  problem  might  arise, 
but  even  then,  the  later  decisions  make  it 
clear  that  the  United  States  would  waive 
its  right  in  favor  of  the  state. 

United  States  v.  Chandler-Dunbar  Water 
Power  Co.  209  U.  S.  447,  451,  52  L.  ed.  881, 
887,  28  Sup.  Ct.  Rep.  579 ;  Kean  v.  Calumet 
Canal  &  Improv.  Co.  190  U.  S.  452,  47  L.  ed. 
1134,  23  Sup.  Ct.  Rep.  651;  Hardin  v.  Jor- 
dan, 140  U.  S.  371,  35  L.  ed.  428,  11  Sup. 
Ct.  Rep.  808,  838;  Hardin  v.  Shedd,  190 
U.  S.  508,  47  L.  ed.  1156,  23  Sup.  Ct.  Rep. 
685. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  petition  brought  by  the  state  of 
Iowa  to  enjoin  the  defendant  from  draining 
the  waters  of  Goose  lake,  in  Greene  county, 
461]  Iowa.  The  defendant,  now  ^plaintiff  in 
error,  set  up  title,  on  the  ground  that  the 
so-called  lake,  a  tract  of  several  hundred 
acres,  was  swamp  land  and  was  granted  to 
the  state  by  the  act  of  September  28,  1850, 
ehap.  84,  9  Stat  at  L.  520,  Rev.  Stat. 
S  2479,  U.  S.  Comp.  SUt.  1901,  p.  1586; 
that  it  passed  to  Greene  county  by  an  act  of 
tAe  legiaUture  of  J&duatj  13,  1853,  and 
tbencm  bjr  meB^e  ^ave^MDcea  to  tbU  defend- 


ant. After  a  trial,  the  eourt  of  first  l» 
stance  entered  a  decree  for  the  plaintiil^ 
and  the  decree  was  affirmed  by  the  supreme^ 
court  of  the  state.  143  Iowa,  398,  122  N. 
W.  241. 

The  material  facts  are  few.  In  the  origi- 
inal  survey  by  the  government  in  1853  the 
lake  was  meandered,  which  meant  under 
the  instructions  to  surveyors  then  in  force 
that  it  was  a  lake  or  deep  pond,  and  no 
patent  ever  has  issued  from  the  United 
States.  In  1903  the  plaintiff  in  error  ap- 
plied to  the  Secretary  of  the  Interior  to 
have  the  land  surveyed  as  swamp  land,  but 
the  application  was  refused,  on  the  ground 
that  it  did  not  appear  sufficiently  that  there 
was  not  a  lake  there,  as  indicated,  at  the 
time  of  the  survey.  If  the  question  of  feei 
was  open  under  Hannibal  &  St.  J.  R.  Ca  ▼• 
Smith,  9  Wall.  95,  19  L.  ed.  599,  the  state 
courts  found  that  Goose  lake  was  an  un- 
navigable  body  of  water  proper  to  be  mean* 
dered,  and  we  see  no  sufficient  reason  for 
going  behind  these  successive  findings,  if 
we  had  power  to  do  so.  Cedar  Rapids  Gae- 
light  Co.  V.  Cedar  Rapids,  223  U.  S.  665, 
668,  56  L.  ed.  594,  604,  32  Sup.  Ct  Rep. 
389.  See  French  v.  Fyan,  93  U.  S.  169,  23 
L.  ed.  812;  McCormick  v.  Hayes,  159  U.  8. 
332,  40  L.  ed.  171,  16  Sup.  Ct  Rep.  37.  It 
follows  that  the  plaintiff  in  error  shows  no 
title.  By  the  law  of  Iowa  the  riparian 
owners  took  title  only  to  the  water's  edge, 
and  therefore  the  grants  of  the  adjoining 
land  by  the  United  States  did  not  convey 
the  land  under  the  lake.  Hardin  v.  Jordan, 
140  U.  S.  37],  35  L.  ed.  428,  11  Sup.  Ct 
Rep.  808,  838;  Hardin  v.  Shedd,  190  U.  & 
508,  47  L.  ed.  1156,  23  Sup.  Ct.  Rep.  685; 
Whitaker  v.  McBride,  197  U.  S.  510,  51^ 
49  L.  ed.  857,  860,  25  Sup.  Ct  Rep.  530.  It 
follows  that  the  bed  of  the  lake  either  still 
belongs  to  the  United  States  or  must  be 
held  to  have  passed  to  the  state. 

The  question  as  to  the  title  to  the  bed  is 
treated  as  open  *in  Hardin  v.  Shedd, [491 
190  U.  S.  508,  519,  47  L.  ed.  1150,  1157,  2S 
Sup.  Ct.  Rep.  685,  and  Wliitaker  v.  McBride, 
197  U.  S.  510,  515,  49  L.  ed.  857,  861,  25  Sup. 
Ct.  Rep.  530,  and  there  is  no  need  to  decide 
it  now.  It  is  enough  to  say  that  by  virtue 
of  its  sovereignty  the  state  of  Iowa  has  an 
interest  in  the  condition  of  the  lake  sulB- 
cient  to  entitle  it  to  maintain  this  snit 
against  an  intruder  without  title,  whether 
the  state  owns  the  bed  or  not.  Thia  prin- 
ciple has  been  affirmed  and  acted  on  by  the 
court  so  recently  that  it  does  not  require 
further  argument  here.  Georgia  v.  Tennee- 
see  Copper  Co.  206  U.  S.  230,  237,  51  L.  ed* 
1038,  1044,  27  Sup.  Ct  Rep.  618,  11  Ana. 
Cas.  488;  Hudson  County  Water  Co.  v.  Me- 
Carter,  209  U.  S.  349,  356,  52  L.  ed.  888, 
832,  28  Sup.  Ct  Rep.  529,  14  Ann.  Om. 
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MO;  See  also  Kansu  v.  Ck>lorado,  206  U.  S. 
46,  93,  51  Lu  ed.  956,  973,  27  Sup.  Ct.  Rep. 
686;  McGilvra  ▼.  Ross,  215  U.  S.  70,  79,  54 
L.  ed.  95,  100,  30  Sup.  Ct.  Rep.  27. 
Decree  affirmed. 


JONAH  KALANIANAOLE,  Plff.  in  Err., 

V. 

GEORGE  E.  SMITHIES,  Tnutee  of  Stella 
Keomailani  Cockett,  and  Stella  K.  Cock- 
•tt,   Beneficiary. 

(See  S.  C.  Reporter's  ed.  462,  463.) 

Error  to  Hawaiian  supreme  coart^ 
■cope  of  review  —  local  practice. 

1.  The  question  whether  the  original 
judgment  creditors  alone  can  sue  on  a  judg- 
ment rendered  in  favor  of  a  trustee  and 
the  beneficiary,  where  a  new  trustee  has 
since  been  appointed  successor  in  the  trust, 
and  the  former  trustee  has  assigned  the 
judgment  to  him,  is  a  pure  matter  of  form, 
on  which  the  Federal  Supreme  Court,  when 
reviewing  a  judgment  of  the  Hawaiian  su- 
preme court,  will  not  go  behind  the  local 

practice. 

[For  other  caies.  see  Appeal  and  Error,  VIII. 
e,  in  Digest  Sup.  Ct  1908.] 

Parties  —  misjoinder  —  effect. 

2.  Joining  the  executor  of  one  of  the 
judgment  debtors  as  a  party  defendant 
when  suin^  on  a  judgment  as  a  joint  judg- 
ment is  sunply  a  mistake  which  does  no 
kurm. 

IFor  other  cases,  see  Parties.  II.  b,  in  Digest 
Sup.  Ct.  1908.] 

[No.  109.] 

Argaed  and  submitted  December  20,  1912. 
Decided  January  6,  1013. 

IN  ERROR  to  the  Supreme  Court  of  the 
Territory  of  Hawaii  to  review  a  judg- 
ment which  aflirmed  a  judgment  of  the  Cir- 
enit  Court  of  the  First  Circuit  of  such 
Territory,  in  favor  of  plaintiffs  in  a  suit 
•B  a  deficiency  judgment.  Affirmed. 
See  same  case  below,  20  How.  138. 

Mr.  O.  W.  Ashford  submitted  the  cause 
for  plaintiff  in  error. 

Mr.  Ralph  P.  Qnarlea  argued  the  cause, 
•ad,  with  Mr.  A.  L.  C.  Atlcinson,  filed  a 
brief  for  defendants  in  error. 

Memorandum  opinion  by  direction  of  the 
court.    By  Mr.  Justice  Holmes: 

This  is  a  suit  on  a  deficiency  judgment 
rendered  upon  foreclosure  of  the  mortgage 
that  was  under  consideration  in  Kawanana- 

NOTB. — On  the  appellate  jurisdiction  of 
Voderal    Supreme    Court    over    Hawaiian 
note  to  Toyota  y.  Hawaii,  ante^ 


koa  V.  Polyblank,  205  U.  S.  340,  61  L.  ed. 
834,  27  Sup.  Ct.  Rep.  526.  The  judgment 
was  in  favor  of  Polyblank,  trustee,  and 
Cockett,  sole  beneficiary,  against  Kawana- 
nakoa  and  the  plaintiff  in  error  Kalanian- 
aole.  Before  the  present  suit  was  begun, 
the  trustee  resigned.  Smithies  was  duly  ap- 
pointed successor  in  the  trust,  and  the 
former  trustee  assigned  the  judgment  to 
him.  Smithies  and  his  beneficiary  then 
brought  this  action  against  the  plaintiff  in 
error  and  the  executor  of  Kawananakoa, 
who  had  died.  The  executor  demurred  and 
had  judgment.  The  plaintiff  in  error  then 
answered,  setting  up  the  discharge  of  the 
executor  and  that  the  plaintiffs  allowed  the 
claim  against  the  latter  to  be  barred  by 
time  before  bringing  suit.  The  case  was 
heard  upon  mutual  admissions  of  the  facts 
set  up  in  the  declaration  and  answer.  In  ar- 
gument the  plaintiff  in  error  also  objects 
that  only  the  original  judgment  creditors 
could  sue.  Both  objections  were  sufficiently 
answered  in  the  court  below.  That,  as  to 
the  plaintiffs,  is  pure  matter  of  form,  on 
which  we  should  not  go  behind  the  local 
practice.  The  whole  interest  in  the  judg- 
ment was  before  the  court.  As  to  the 
second,  the  judgment  was  sued  upon  as  a 
joint  judgment,  but  it  ceased  to  be  joint 
by  the  death  of  one  of  the  parties  bound, 
as  is  the  nature  of  joint  obligations.  Edsar 
V.  Smart,  T.  Raym.  26;  Y.  B.  3  Edw.  III. 
11,  pi.  87.  See  Towers  v.  Moor,  2  Vera. 
99.  The  joinder  of  the  executor  was  simply 
a  mistake  that  did  no  harm.  See  William 
W.  Bierce  v.  Hutchins,  205  U.  S.  340,  347, 
51  L.  ed.  828,  833,  27  Sup.  Ct.  Rep.  524. 
Judgment  affirmed. 


§f  JL.  tgL 


•RALtH  A.  EWINO,  Plff.  in  Err.,[464 

V. 

aTY  OF  LEAVENWORTH. 

(See  S.  C.  Reporter's  ed.  464-460.) 

Oommerce  —  state  taxation  —  transpor- 
tation between  local  points  —  routtf 
passing  out  of  state. 

An  annual  privilege  tax  levied  by  a  mu- 
nicipality upon  the  business  of  an  express 
company,  expressly  excluding  commerce  of 
an  interstate  character  and  business  dona 
for  the  government,  and  covering  solely  the 
local  business  done  at  that  point  in  re- 
ceiving packages  transported  from  other 
points   in   the  state,   and  in  transporting 

Note.— On  interstate  character  of  trans- 
portation between  points  in  same  state  over 
a  route,  part  of  which  is  in  another  stat^-^ 
see  notes  to  Hanley  v.  Kansas  City  Soatli- 
em  R.  Co.  47  L.  ed.  U.  S.  333,aaL^  ilLViMQra;:^^ 
K.  k  T.  R.  Co.  ^,  'UVbevL^cM^  %A  \A.K, 
(N,8.)  986.  ^^ 
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packages  to  like  points,  is  not  invalid  be-  Ca  t.  Minnesota,  22S  U.  8.  tS6«  66  Lb  ad. 

cause  such  transportation  is  over  a  route  459,  S2  Sup.  Ci.  Rep.  811« 

which,  for  a  short  distance,  passes  out  of  .    ^ 

the  state.  ^'*  Arthnr  Iff.  Johnaoii  submitted  tta 

(For  other  cases,  see  Commerce,  III.  d;  I.  b,  cause  for  defendant   in  arror.     Mr*  Ben* 

to  6l»est  Bop.  Ct  1908.1  j^i„  ^   ^^^  ^„  ^„  ^^  ^^. 

The   business   of   the    express   eompaiij 

[No.   eo.]  ^^^^  ^^^  ^^  ordinance  is  not  interrtats 

commerce,  and  the  dtj  of  Leavenworth  had 

Argued  and  submitted  December  6,  1912.  ^^^  ^^^^i  to  levy  the  tax  as  a  police  rcgnla- 

Deeided  January  6,  191S.  n^^g^ 

Topeka  v.  Jones,  74  Kan.  164,  86  Pae.  Itt, 

IN  ERROR  to  the  Supreme  Court  of  the  87  Pae.  1133;  Lehigh  Valley  R.  Cio.  T.  Pbob- 

State  of  Kansas  to  review  a  Judgment  tylvania,  145  U.  S.  102,  36  L.  ed.  672»  4 

which  affirmed  a  conviction  in  the  District  Inters.  Com.  Rep.  87, 12  Sup.  Ct  Rep.  806; 

Court    of    Leavenworth    County,    in    that  Western  U.  Teleg.  Co.  T.  Hughes,  104  Va. 

State,  of  the  violation  of  a  municipal  ordi-  240,  61  S.  E.  225;  Patterson  v.  Missonri 

nance  imposing  a  tax  on  the  business  of  P.  R.  Co.  77  Kan.  236, 15  LJLA.(NJ1)  79Z, 

express  companies.     Affirmed.  94  Pae  138. 

See  same  case  below,  80  Kan.  58,  101 

Pae.  664.  Mr.  Justice  Day  delivered  the  opinion 

The  facts  are  stated  in  the  opinion.  of  the  court: 

Mr.    Branch    P.    Kerfoot   aigued    the  ^^l^^J'^J? }'' ^T^  ^  ^  -gent  ol  Iha 

cause,  and,  with  Messrs.  George  W.  Field,  United  States  Egress  ^^^J^f^J^"^ 

Frank  H.  PUtt,  and  John  T.  O^eefe,  filed  f^"^'  Kansas.    He  Y^^^^onjM^  off  ^^olaft- 

a  brief  for  plaintiiT  in  error:  *»«  "  ordinance  of  the  city  impoaiiig  » 

The  transporUtion  of  express  packages  *«  <>»  «>e  b^iness  of  express  ^paata. 

between   Leavenworth,  Kansas,  and  other  The  wnviction  wm  affirmed  in  80  Kaiu^ 

stations  in  Kansas,  over  railroad  lines  a  ^^l^^  ^^  "f.  ««  «ase Js  brought  hsv^ 

large  part  of  which  are  in  Missouri,  is  in-  •Under  the  ordinance  a  tax  was  mi.[46« 

tcrsUte  commerce.  P^'*^  «"  *^«  business  and  occupation  off  «k- 

Hanley  v.  Kansas  City  Southern  R.  Co.  P'!!!!^"^*"*^,"  ^''^'''^''       ,^    ^^ 

187  U.  S.  617,  621,  47  L  ed.  333,  836,  23  ^«  sum  of  $50  per  year  on  the  bualiisia 

Sup.  Ct.  Rep.  214;  Pacific  C6ast  S.  S.  Co.  »'*^  occupation  of  express  company,  oorpo- 

V.  Railroad  Comrs.  9  Sawy.  253, 18  Fed,  10;  If**^",?!  ^"^'  ^"  receiving  packages  in 

Lehigh  Valley  R.  Co.  v.  Pennsylvania,  145  *^«  ^l^,,  ^'^,^   persoM  in  the   city,  umI 

U.  S.  192,  36  K  ed.  672,  4  Inters.  Com.  transmitting  the  same  by  opress  from  thto 

Rep.  87,  12  Sup.  Ct  Rep.  806.  ^^^^T'    ^**^^"   *^^   "****'    ^   ?enonM   and 

The  ordinance  as  co^trued  by  the  su-  Pjaces  within  this  state,  and  ijedving  to 

preme  court  of  Kansas  is  invalid  because  it  *^.*A.^*^  packages  by  express  transmitted 

requires  an  express  company  to  take  out  a  within  the  state  from  P«,»?"»  ^^^^  P^J^  ^ 

license  to  conduct  interstate  commerce.  *^  ?  •*?*•  *?  ^^^  ^^^^"^  *"■  ^t^'JS? 

Crutcher  v.  Kentucky,  141  U.  S.  47,  57,  d«Hvering  the  same  to  person  i^  this  ci^. 

35  L.  ed.  649,  652,  11  Sup.  Ct.  Rep.  861.  «<»Pting  the  receipt,  transmission,  and  da- 

The  licemie  tax  specified  in  the  ordinance  ^^^^Hr  ^'  !^  V"^^  P*^*»«*  ^  ^J^ 

is  invalid  because  it  U  a  burden  on  inter-  !f  ^,^^^21^^°*'  T""^' Jl'  ^  fL^ 

state  commerce.    It  is  directly  imposed  upon  United  States,  and  excepting  the  i«eeipt, 

the  right  to  do  the  business.     ItUnot  a  transmission     and    deliveiy    of    any    aueh 

property  tax  measured  by  the  amount  of  J!^?*^  which  are   intei^te  commsros; 

receipts.    It  camiot,  therefore,  be  sustained  ^^  ^"?  "•"  ^^^  T??^^  ""  ^  I^^ 

upon  the  authority  of  those  cases  which  transmitting,  and  delivering  of  the  yJc- 

hold  that  a  state  may  collect  a  property  •^SL*^"^"  f  ^^^  S  "^*  ^  ^"•"^• 
tax  based  on  receipts  from  intersUte  trans-  ^«  ^"***^  S***?  ®^""  Company  1^ 
portation.  ceives   express    packages  ^t   Leavenworth 
Leloup'v.  Mobile,  127  U.  S.  640,  32  L.  ed.  *"^  forwards  them  by  railroad  to  otlMr 
311,  2  Intera.  Com.  Rep.  134,  8  Sup.  a.  «*ties  and  towns,  some  without  the  state 
Rep.  1380;  Hanley  v.  Kansas  Ciiy  Southern  "»*  «>™«  within  the  sUte,  and  also  deUvm 
R.  Co.  187  U.  &  617,  47  L.  ed.  333,  23  Sup.  Packages   which   have   been    forwarded   to 
Ct  Rep.  214;  Maine  v.  Grand  Trunk  R.  Co.  Leavenworth  from  like  cities  and  towna. 
142  U.  S.  217,  35  L.  ed.  994,  3  Intera.  Com.  All  such  express  packages  are  required  to 
Rep.  807,  12  Sup.  Ct  Rep.  121,  163;  Lehigh  be  brought  into  or  sent  out  of  Leaven- 
Valley  R.  Co.  V.  Penn^lvania,  145  U.  &  worth,   which   lies   west  of   the  Missouri 
J^,  36  L.  td.  672,  4  Inters.  Com.  Rep.  87, 1  river  in  Kansas,  over  the  Rock  Island  Bail- 
J2  Sap.  Ct  Bmp.  606;  United  States  Exp. '  road,  which  runs  along  the  Missouri  rida 
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of  the  Miitouri  riTer,  with  a  branch  across 
the  river  to  Leavenworth.  The  express 
eompany  has  no  other  means  of  transporta- 
tion of  packages  in  or  out  of  Leavenworth. 
It  therefore  follows  that  every  package 
handled  by  the  express  company  at  Leaven- 
worth is  brought  from  or  carried  into  the 
state  of  Missouri  over  this  branch  of  the 
Rock  Island  Railroad.  The  actual  carriage 
ia  the  state  of  Kansas  over  such  branch 
ift  about  1  mile.  The  record  shows  that 
about  10  per  cent  of  the  business  done  at 
Leavenworth  by  the  express  company  is 
467]between  Leavenworth  *and  other  points 
in  Kansas,  but  all  such  business  is  required 
to  be  transported  in  part,  at  least,  within 
the  state  of  Missouri. 

The  contention  in  this  case  is  that  the 
lax  thus  imposed  is  a  regulation  of  and 
burden  upon  interstate  commerce,  and  there- 
fore in  violation  of  the  Federal  Constitu- 
tion, which  vests  in  Congress  the  sole  au- 
thority to  regulate  commerce  among  the 
States. 

It  is  to  be  observed  that  the  ordinance 
excludes  interstate  and  government  busi- 
ness. As  the  supreme  court  of  Kansas 
says  (80  Kan.  62) :  The  license  tax  was 
upon  so  much  of  the  company's  business  as 
was  carried  on  in  Kansas.  It  had  an  office 
and  local  conveyances  in  Leavenworth  for 
the  collection  of  packages  in  that  city,  and 
tt  made  contracts  for  transporting  these 
packages  to  places  within  the  state.  Like- 
wise it  collected  packages  in  other  parts 
6f  the  state  and  carried  them  into  Leaven- 
worth, where  they  were  delivered  to  the 
sonsignees.  Does  the  fact  that  in  carrying 
these  packages  between  points  in  Kansas 
they  pass  over  the  soil  of  another  state 
for  a  short  distance  make  the  tax  on  that 
business  invalid  r 

We  are  of  opinion  that  this  case  is  con- 
trolled by  Lehigh  Valley  R.  Co.  v.  Pennsyl- 
vania, 146  U.  S.  192,  36  L.  ed.  672,  4  Inters. 
Com.  Rep.  87,  12  Sup.  Ct.  Rep.  806,  in 
which  it  was  held  that  a  state  might  tax 
the  receipts  of  a  railroad  corporation  for 
the  portion  of  the  transportation  which  was 
within  the  state,  although  the  transporta- 
tion then  in  question,  while  between  points 
within  the  state,  passed  over  the  railroad 
which  traversed  for  a  piEirt  of  the  way  terri- 
tory of  an  adjoining  state.  It  was  held  that 
4  tajt  upon  such  receipts  did  not  tax  inter- 
itate  commerce,  and  this  court  said  (p. 
202): 

"It  should  be  remembered  that  the  ques- 
^on  does  not  arise  as  to  the  power  of  any 
other  state  than  the  state  ojf  the  termini, 
aor  as  t6  taxation  upon  the  property  of 
the  company  situated  elsewhere  than  in 
Pennsylvania,  nor  as  to  the  regulation  by 
4t#]Penni;^]vAiii«  of  the  operktiona  of  *ftbis 


or  any  other  company  elsewhere,  but  it  is 
simply  whether,  in  the  carriage  of  freight 
and  passengers  between  two  points  in  one 
state,  the  mere  passage  over  the  soil  of  an- 
other state  renders  that  business  foreign 
which  is  domestic.  We  do  not  think  such  a 
view  can  be  reasonably  entertained,  and  are 
of  opinion  that  this  taxation  is  not  open  to 
constitutional  objection  by  reason  of  the 
particular  way  in  which  Philadelphia  was 
reached  from  Mauch  Chunk." 

The  Lehigh  Valley  Case  was  cited  with 
approval  in  United  States  Exp.  Co.  v. 
Minnesota,  223  U.  S.  335,  342,  66  L.  ed. 
459,  463,  32  Sup.  Ct.  Rep.  211,  as  deter- 
minative of  the  proposition  that  the  state 
of  Minnesota  might  tax  the  receipts  of  an 
express  company  from  the  transportation  of 
packages  from  points  within  the  state  to 
other  points  therein,  although  the  trans- 
portation was  in  part  outside  of  the  state. 

It  is  contended,  however,  that  the  con- 
trary result  must  be  reached,  applying  the 
principles  laid  down  in  Hanley  v.  Kansas 
City  Southern  R.  Co.  187  U.  S.  617,  47  L. 
ed.  333,  23  Sup.  Ct.  Rep.  214.  In  that  case 
this  court  declared  unconstitutional  a  law 
of  Arkansas  undertaking  to  fix  rates  upon 
railway  transportation,  the  transportation 
in  question  in  that  case  being  a  single  car- 
riage partly  outside  of  the  state  of  Arkan- 
sas from  a  point  within  to  another  point 
within  the  state.  In  the  particular  in- 
stance the  transportation  covered  116  miles, 
of  which  only  62  miles  were  within  Arkan- 
sas and  the  rest  without  the  state.  It  was 
held  that  the  right  to  regulate  such  com- 
merce was  solely  in  Congress  under  the 
Constitution,  and  that  the  transportation 
was  a  single  and  entire  thing,  and  as  a 
subject  for  rate  legislation  was  indivisible. 
The  ease  of  Lehigh  Valley  R.  Co.  v.  Penn- 
sylvania, supra,  was  called  to  the  atten- 
tion of  the  court,  and  of  that  case  this 
court  said  (p.  621) : 

That  was  the  case  of  a  tax,  and  was 
distinguished  expressly  from  an  attempt  by 
a  state  directly  to  regulate  the  transporta- 
tion while  outside  its  borders.  145  U.  S. 
204,  36  L.  ed.  676,  4  Inters.  Com.  Rep.  87,' 
12  Sup.  Ct.  Rep.  8Q6.  *And  although  it[46» 
was  intimated  that,  for  the  purposes  before 
the  co^rt,  to  some  extent  commerce  by 
transportation  might  have  its  character 
fixed  by  the  relation  between  the  two  ends 
of  the  transit,  the  intimation  was  carefully 
confined  to  those  purposes.  Moreover,  the 
tax  Svas  determined  in  respect  of  receipts 
for  the  proportion  of  the  transportation 
within  the  state.'  145  U.  S.  201.  Such  % 
proportioned  tax  had  been  sustained  In  th^ 
case  of  eonmierce  admitted  to  ba  \xvt«ti^\i^« 
Maine  ▼.  Grand  Trunk  ^  O^.  \Aa  T^vliL 

217,  U  L.  ad.  ^M,  \  \n\ext,  ^>niu  ^^^»ls 
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807,  12  Sup.  Gt  Rep.  121,  163.  Whereas 
it  is  decided,  as  we  have  said,  that  when  a 
rate  is  established,  it  must  be  established 
as  a  whole." 

The  distinction  is  applicable  here.  There 
is  no  attempt  to  fix  a  rate  by  the  authority 
of  the  state,  which,  while  single  and  com- 
plete in  itself,  covers  for  a  considerable  part 
interstate  transportation.  The  privilege  tax 
levied  in  this  case  expressly  excludes  com- 
merce of  an  interstate  character  or  busi- 
ness done  for  the  government,  and  is  levied 
solely  on  the  business  done  in  the  city  of 
Leavenworth  in  receiving  packages  from 
points  within  the  state  and  in  transporting 
packages  to  like  points.  Applying  the  prin- 
ciples of  the  Lehigh  Valley  Case  to  such  a 
situation,  we  are  of  opinion  that,  for  the 
purpose  of  a  privilege  tax  for  business  thus 
done  the  municipality,  acting  under  author- 
ity of  the  state,  did  not  exceed  its  just 
power. 

Judgment  affirmed. 


470] 'UNITED    STATES   OF    AMERICA, 

Appt., 

V. 

UNION  PACIFIC  RAILROAD  COMPANY 

et  al. 

(See  S.  C.  Reporter's  ed.  470-477.) 

Appeal  —  Judgment  —  compliance  with 
decree  —  dlBsolution  of  monopoly. 

The  unlawful  combination  found  by  the 
Federal  Supreme  Court  to  exist  as  the  re- 
sult of  the  acquisition  by  the  Union  Pacific 
Railroad  Company,  through  a  subsidiary 
corporation,  of  46  per  cent  of  the  capita] 
stock  of  the  Southern  Pacific  Company,  for 
the  purpose  of  obtaining  the  dominating 
control  of  the  entire  Southern  Pacific  sys- 
tem, will  not  be  so  effectually  ended  as  to 
comply  with  the  court's  decree  by  a  sale 
of  such  shares  to  the  shareholders  of  the 
Union  Pacific  Railroad  Company  substan- 
tially in  proportion  to  their  respective  hold- 
ings, or  by  a  distribution  thereof  by  divi- 
dend to  such  shareholders. 
[For  other  cases,  see  Appeil  ind  Error,  IZ.  i; 

IZ.  1.  in  Digest  Sup.  Ct.  1908.] 

[No.  446.] 

Motion  submitted  December  10,  1012.    De- 
cided January  6,  1013. 

ON  MOTION  as  to  form  of  mandate  un- 
der a  decree  of  the  Federal  Supreme 
Court  which,  reversing  a  decree  of  the  Cir- 
cuit eourt  for  the  District  of  ytah,  dismiss- 
ing the  bill  in  a  suit  to  enforce  the  provi- 

MawL—Ott  jlle^l   trusts   under  modem 
M^/nw#  JkwB—€ee   note    to  Whitwell    ▼. 
amammim/  Mmceo  Co.  64  L,RJL  689.. 


sions  of  the  Sherman  anti-trust  act  against 
certain  alleged  conspiracies  and  combina- 
tions in  restraint  of  interstate  commercib 
directed  the  dissolution  of  such  eombia- 
ation.    Motion  denied. 

See  ante,  124. 

The  facts  are  stated  in  the  opinion* 

Attorney  General  Wlckeraham  sub- 
mitted for  the  United  States. 

Messrs.  John  O.  Spooner,  John  G. 
Mllbum,  Maxwell  Erarts,  and  N.  H. 
Loomis  submitted  for  the  Union  Paciile 
Railroad  Company  and  the  Oregon  Short 
Line  Railroad  Company. 

*Mr.  Justice  Day  delivered  the[471 
opinion  of  the  court: 

On  December  2,  1012,  this  court  banded 
down  an  opinion  and  remanded  this  case 
to  the  district  court  of  the  United  States, 
whence  it  came,  with  instructions  to  enter 
a  decree  which  would  provide  an  injunction 
as  to  voting  the  stodc  of  the  Southern  Pa- 
cific Company,  acquired  by  the  Union 
Pacific  Railroad  Company,  and  directed  the 
court  to  further  hear  the  parties  in  order 
to  main  a  decree  effectually  concluding  the 
operating  force  of  the  combination  crcatad 
by  the  purchase  of  the  Southern  Pacific 
Company's  stock.  The  parties  were  given 
three  months  from  the  receipt  of  the  man- 
date of  this  court  by  the  district  court  to 
propose  plans,  and  it  was  directed  that 
any  one  adopted  by  tlie  court  should  bt 
such  as  would  effectually  dissolve  tlie  nn- 
lawful  combination. 

The  mandate  of  this  court  not  having 
issued,  on  December  10,  1012,  a  motion 
was  made  in  which  the  Attorney  General 
of  the  United  States  and  counsel  for  the 
appellees  the  Union  Pacific  Railroad  Com- 
pany and  the  Oregon  Short  Line  Railroad 
Company  (the  latter  holding  the  stodc  for 
the  Union  Pacific  Company)  joined  in  ask- 
ing this  court  "to  instruct  the  United  States 
district  court  for  the  district  of  Utah,  by 
a  provision  incorporated  in  the  mandate 
of  this  court,  when  issued,  or  otherwise, 
whether  or  not  a  sale  of  the  Southern  Pa- 
cific Company  shares  held  by  said  appelleeiy 
to  the  shareholders  of  appellee  Union  Pa* 
cific  Railroad  Company,  substantially  in 
proportion  to  their  respective  holdings,  or 
a  distribution  thereof  by  dividend  to  the 
Union  Pacific  stockholders  entitled  to  sncb 
dividend,  would,  in  the  opinion  of  this 
court,  constitute  a  disposition  of  said  shares 
in  compliance  with  the  opinion  herein  iUed 
on  December  2,  1012." 

In  pursuance  of  the  request  thus  pre- 
ferred by  the  United  States  and  the  appel- 
lees named,  it  becomes  necessary  now  to 
determins  wbethei  the  distribution  or  sals 
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471]propo6ed  *of  the  Southern  Pacific  Com- 
pany's shares  will  comply  with  the  decree  or- 
dered to  be  entered  by  the  former  opinion  of 
this  court. 

The  Southern  Pacific  Company's  stock, 
held  bj  the  Oregon  Short  Line  Company 
for  the  Union  Pacific  Company,  amounts  to 
$126,060,000,  par  value,  in  shares  of  $100 
each,  and  constitutes  40  per  cent  of  the 
Southern  Pacific  Company's  stock;  enough, 
as  we  have  heretofore  found,  to  effectually 
control  the  Southern  Pacific  Company.  As 
stated  by  the  appellees,  the  Union  Pacific 
Company  has  outstanding  $00,500,300,  par 
value,  of  preferred  stock,  and  $216,640,300, 
par  value,  of  common  stock,  all  in  shares 
of  $100  each,  amounting  in  all  to  $316,215- 
600,  and  also  has  outstanding  $37,000,000 
of  bonds  convertible  into  stock,  and  the 
appellees  further  state  that  its  stock  is  dis- 
tributed among  over  22,000  holders. 

It  is  contended  on  behalf  of  the  appellees 
that  the  distribution  of  the  Southern  Pa- 
cific Company's  stock,  held,  as  we  have 
stated,  by  the  Oregon  Short  Line  Company 
for  the  Union  Pacific  Company,  among  so 
many  stockholders,  will  effectually  conclude 
the  combination  decreed  to  be  ended  by  the 
former  order  of  the  court.  It  is  insisted 
that  such  distribution  will  prevent  the  con- 
tinued operation  of  the  combination  for  the 
eontrol  of  the  Southern  Pacific  Company  by 
a  competing  company,  which  the  Union  Pa- 
dfie  Company  was  found  to  be,  and  that  it 
is  authorized  under  the  practice  in  respect 
to  such  decrees,  as  settled  by  the  previous 
decisions  of  this  eourt  in  affirming  the 
decree  of  the  circuit  oourt  in  Northern  Se- 
curities Co.  V.  United  SUtes,  103  U.  S. 
107,  48  L.  ed.  070,  24  Sup.  Ct  Rep.  430, 
and  Harriman  v.  Northern  Securities  Co. 
107  U.  S.  244,  40  L.  ed.  730,  26  Sup.  Ct. 
Rep.  493,  and  the  decree  of  the  Circuit 
Court  in  Standard  Oil  Co.  v.  United  States, 
221  U.  S.  1,  66  L.  ed.  619,  34  L.R.A.(N.S.) 
834,  31  Sup.  Ct  Rep.  602,  Ann.  Cas.  1012 
D,  734. 

In  the  Northern  Securities  Co.  Case,  after 
providing  for  orders  of  injunction  to  pre- 
vent the  continued  operation  of  the  North- 
47S]em  Securities  Company,  which  *con- 
trolled  the  Northern  Pacific  Railway  Com- 
pany and  the  Great  Northern  Railway  Com- 
pany, it  was  provided: 

"^ut  nothing  herein  contained  shall  be 
construed  as  prohibiting  the  Northern  8e- 
eorities  Company  from  returning  and  trans* 
ferring  to  the  [stockholders  of  the]  North- 
era  Paeifle  Railway  Company  and  the  Great 
Kortheni  Railway  Company,  respectively, 
any  and  all  shares  of  stock  in  either  of  said 
railway  companies  which  said  the  Northern 
Stenritles  Company  may  have  heretofore 
ffMslvisd  from  soeb  §toekholden  in  exehangis 
3f  It,  mA 


for  its  own  stock;  and  nothing  herein  con- 
tained shall  be  construed  as  prohibiting  the 
Northern  Securities  Company  from  making 
«uch  transfer  and  assignments  of  the  stock 
aforesaid  to  such  person  or  persons  as  may 
now  be  the  holders  and  owners  of  its  own 
stock  originally  issued  in  exchange  or  in 
payment  for  the  stock  claimed  to  have  been 
acquired  by  it  in  the  aforesaid  railway 
companies."  [103  U.  S.  356,  48  L.  ed. 
707,  24  Sup.  Ct.  Rep.  430.] 

Upon  the  affirmation  of  this  decree  by 
this  court  in  193  U.  S.  107,  the  Northern 
Securities  Company  proceeded  to  reduce  its 
outstanding  capital  stock  from  $305,400,000 
to  $3,954,000,  providing  for  such  reduction 
by  requiring  each  holder  to  surrender  to  the 
company  for  retirement  09  per  cent  of  the 
shares  held  by  him,  and  upon  surrender  by 
a  stockholder  the  company  assigned  and 
transferred  to  him  proportionate  amounts 
of  the  stock  of  the  Northern  Pacific  Com- 
pany and  Great  Northern  Company,  which 
had  been  placed  with  the  Northern  Securi* 
ties  Company,  the  holding  company,  for  the 
purpose  of  creating  the  combination,  which 
the  court  had  held  to  be  illegal,  and  this 
plan  of  distribution  was  approved  by  this 
court  in  107  U.  S.  244,  49  L.  ed.  730,  26 
Sup.  St  Rep.  403.  In  other  words,  the 
stock  of  the  holding  company  was  reduced 
and  the  surplus  of  assets  created  by  such 
reduction,  the  stock  of  the  Northern  Pad* 
fie  Company  and  the  Great  Northern  Com« 
pany,  was  distributed  among  the  stockhold* 
ers  of  the  Northern  Securities  *Com-[474 
pany,  thereby  effectually  ending  the  com- 
bination. 

In  the  Standard  Oil  Co.  Case  the  major- 
ity of  the  stock  of  nineteen  oil  companies 
had  been  placed  in  the  control  of  a  holding 
company,  the  Standard  Oil  Company  of  New 
Jersey,  with  a  capital  stock  of  $100,000,000, 
the  stock  of  the  latter  corporation  being 
issued  to  the  holders  of  the  stock  in  the 
nineteen  companies  in  exchange  for  their 
stock.  This  holding  company  was  held  to 
be  a  combination  and  conspiracy  in  re- 
straint of  trade  and  commerce,  and,  after 
awarding  injunctions,  it  was  provided: 

"But  the  defendants  are  not  prohibited 
by  this  decree  from  distributing  ratably  to 
the  shareholders  of  the  principal  company 
the  shares  to  which  they  are  equitably  en- 
titled in  the  stocks  of  the  defendant  corpo- 
rations that  are  parties  to  the  combina- 
tion."    [178  Fed.  100.] 

It  is  evident  in  that  case,  as  in  the  Nortli- 
em  Securities  Co.  Case,  that  the  distribu- 
tion of  the  shares  and  stocks  of  the 
subsidiary  companies,  parties  to  the 
combination,  among  the  shareholders  of  the 
Standard  Oil  Compa.117  of^vw  Svtm^^^'wvk 
to  end  the  combvnaUou  "viWt^  '^lA  \ift«CL  te 
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to  be  in  Yiolation  of  law,  and  pre- 
rmki  the  continued  control  of  the  subsidiary 
ooUpanies  bj  the  holding  company. 

Ak  was  said  in  the  opinion  filed  in  this 
eaasy  howerer,  each  case  under  the  Sherman 
aei  [26  SUt.  at  L.  209,  chap.  647,  U.  6. 
Cooip.  Stat  1001,  p.  8200]  must  stand  up- 
on its  own  facts;  and  we  are  unable  to 
regard  the  decrees  in  the  Northern  Securi- 
ties Co.  Case  and  the  Standard  Oil  Co. 
Case  as  precedents  to  be  followed  now,  in 
▼iew  of  the  different  situation  presented  for 
eonsideration. 

The  Southern  Pacific  Company's  stock 
was  mainly  purchased  from  private  par- 
ties, legatees  of  the  Huntington  estate,  and 
it  is  erident  that  it  is  impossible  to  restore 
the  »iaiU9  quo  by  the  return  of  such  stock 
to  the  persons  from  whom  it  was  purchased 
upon  such  vendors  refunding  the  purchase 
money. 

475]  *The  plan  proposed  in  the  present 
motion  of  distributing  the  stock  among  the 
shareholders  of  the  Union  Pacific  Company, 
or  of  selling  it  to  such  shareholders,  will,  in 
effect,  transfer  the  stock  from  the  Oregon 
Short  Line  Company,  which  now  holds  it 
for  the  Union  Pacific  Company,  to  the 
stockholders  of  the  latter  company,  who 
own  and  control  that  company.  Upon  the 
face  of  it,  this  would  seem  to  be  a  proposi- 
tion to  perpetuate  the  domination  and  con- 
trol of  the  Union  Pacific  Company  over  the 
Southern  Pacific  Company,  because  of  the 
power  given  to  the  Union  Pacific  Com- 
pany's stockholders  to  choose  the  directors 
of  the  Southern  Pacific  Company.  The  ulti- 
mate determination  of  the  affairs  of  a  cor- 
poration rests  with  its  stockholders,  and 
arises  from  their  power  to  choose  the  gov- 
erning board  of  directors.  Unless  otherwise 
provided  by  law,  the  stockholders  may 
authorize  the  board  of  directors  to  delegate 
to  an  executive  committee  the  authority 
to  do  any  and  all  acts  which  the  directors 
are  authorized  to  do.  The  executive  com- 
mittee thus  derives  its  authority  from  the 
stockholders  through  the  board  of  directors. 
Union  P.  R.  Co.  v.  Chicago,  R.  I.  &  P.  R. 
Co.  163  U.  S.  664,  607,  41  L.  ed.  266,  276, 
16  Sup.  Ct.  Rep.  1173.  fn  the  present  case 
the  record  discloses  this  mode  of  manage- 
ment of  both  the  Southern  Pacific  Company 
and  the  Union  Pacific  Company,  and,  since 
1906,  as  the  proof  shows,  a  majority  of 
both  cxaeutive  committees  consisted  of  the 
Mune  persons,  and  Mr.  Harriman  was  chair- 
man of  both  committees. 

It  is  oontended  for  the  appellees,  however, 
that,  in  view  of  the  great  number  of  widely 
■eattered  stockholders  of  the  Union  Pacific 
Company,  there  is  no  probability  of  their 
Meting  tfl^ther  to  continue  the  control  of. 
ihe  Umic9  PmciAe  CcmptLuj  orer  the  South- ' 


em  Pacific  Company.  Indeed,  this  is  said 
to  be  impossible.  But  we  are  unable  to 
accede  to  this  contention.  Bearing  in  mind 
the  object  of  the  statute  to  end  such  com- 
binations, and  the  duty  of  *the  courts[476 
in  dealing  with  them  to  make  such  decrees 
as  will  most  thoroughly  effectuate  that 
purpose,  it  is  not  consistent  with  that  end 
to  order  such  distribution  of  the  stock  as 
may  fail  to  discontinue  the  control  de- 
nounced, and  as  in  all  probability  will  fail 
to  efficiently  enforce  the  statute.  It  is  by 
no  means  improbable,  but  quite  likely,  that, 
if  the  stock  was  transferred  to  the  stock- 
holders of  the  Union  Pacific  Company  by 
distribution  among  them,  the  large  stock- 
holders could,  by  purchases  and  transfers 
of  the  stock,  get  into  their  own  hands  the 
power  of  choosing  directors  of  both  com: 
panics,  and  thus,  though  in  a  different 
manner,  the  Southern  Pacific  Company 
would  continue  to  be  in  the  practical  con- 
trol of  the  Union  Pacific  Company,  which 
has  been  found  to  be  a  rival  and  competing 
company  within  the  meaning  of  the  law. 
So  of  the  privilege  of  sale  to  the  stock- 
holders in  proportion  to  the  amount  of 
their  holdings. 

In  considering  these  questions  we  must 
bear  in  mind  not  only  the  number  of  stock- 
holders, but  the  character  of  the  distribu- 
tion of  the  stock  among  them.  In  the  brief 
and  exhibits  of  the  appellees,  filed  with  this 
motion,  it  is  shown  that  of  the  22,160 
stockholders  of  the  Union  Pacific  Company, 
68,  owning  5,000  or  more  shares  each,  hold 
together  $130,782,700  of  the  stock,  and  SOO 
others,  owning  from  1,000  to  6,000  shana 
each,  hold  together  $60,020,700  of  the  stock, 
and  that  the  two  groups  (comprising  S68 
stockholders)  hold  $108,843,400,  or  62.8  per 
cent  of  the  stock,  while  the  remaining  stodc- 
holders  (21,782)  control  only  $117,412,200 
of  the  stock.  Many  small  shareholdera 
might  not  wish  to  purchase  the  Southern 
Pacific  Company's  stock,  and  the  privilege 
might  be  readily  acquired  from  them  by  the 
larger  and  more  active  interests  vested  in 
the  hands  of  the  large  stockholders,  and 
thus  again  the  condition  forbidden  be  era- 
ated  and  perpetuated. 

The  main  purpose  of  the  act  is  to  forbid 
combinations  and  conspiracies  in  undue  re- 
straint of  trade  or  tending  to  *monop-[477 
olize  it,  and  the  object  of  proceedings  of  this 
character  is  to  decree,  by  as  effectual  maim 
as  a  court  may,  the  end  of  such  .{inlaw*. 
ful  combinations  and  conspiraoiea.  Sp  far 
as  is  consistent  with  this  purpose  a  oonri 
of  equity,  dealing  with  sudi  combinatloaii 
should  conserve  the  property  interesta  In^ 
volved,  but  never  in  such  wise  as  to  aaeri- 
fice  the  object  and  purpose  of  the  atntoAib 
The  decree  of  the  courts  must  be  fa)tirfnHy 
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executed,  and  no  form  of  dissolution  be 
permitted  that,  in  substance  or  effect, 
amounts  to  restoring  the  combination  which 
it  was  the  purpose  of  the  decree  to  termi- 
nate. 

In  rejecting  the  plan  for  the  transfer  of 
the  Southern  Pacific  Company's  stock  held 
for  the  Union  Pacific  Company,  either  by 
distribution  or  sale  to  the  stockholders  of 
the  Union  Pacific  Company,  we  do  not 
mean  to  preclude  the  district  court  from 
considering  and  acting  upon  plans  which 
may  be  submitted  to  it  under  the  former 
opinion  and  decree  of  the  court.  We  are 
of  opinion,  however,  and  now  hold,  that  the 
proposed  plan  of  disposition  of  the  entire 
stock  holding  of  the  Union  Pacific  Company 
in  the  Southern  Pacific  Company  by  trans- 
fer to  the  stockholders  of  the  Union  Pacific 
Company  will  not  so  effectually  end  the 
eombination  as  to  comply  with  the  decree 
heretofore  ordered  by  this  court  to  be  en- 
tered. 

So  ordered. 

Mr.  Justice  Van  Deyanter  took  no  part 
in  the  hearing  or  determination  of  this 
motion. 


478]  *WABREN   B.  WHEELER,  Plff.   in 

Err., 
▼. 

UNITED  STATES.     (No.  658.) 


6TILLMAN  SHAW,  Plff.   in  Err. 

V. 

UNITED  STATES.    (No.  660.) 


WARREN  B.  WHEELER,  Appt, 

▼. 

^UY  MURCHIE,  United  SUtes  Marshal, 

etc    (No.  660.) 

STILLBiAN  SHAW,  Appt., 

V. 

GUY  MURCHIE,  UNITED  STATES  MAR- 
SHAL, ETC.  (No.  661.) 

(See  S.  C.  Reporter's  ed.  478-400.) 

Omwtitational  law  —  liberty  —  due 
process  of  law  —  oommttment  for 
oontempt. 

1.  Former  officers  in  a  corporation  which 
has  gone  out  of  existence  after  transferring 
to  tnem  its  books  and  papers  are  not  de- 


Non. — On  refusal  to   produce  books  or 

epers  in  response  to  subpcena,  upon  ground 
it  they  contain  private  matter — see  note 
to  Re  Bolster,  29  L.R.A.(N.S.)  716. 

On  compulsory  production  of  books  and 
papers  as  unreasonable  search  or  seizure^ 
see  note  to  Consolidated  Rendering  Co.  ▼. 
Yennont,  62  L.  ed.  U.  S.  327. 
,  As  to  constitutionai  protection  against 
#r  £f.  ed. 


priced  of  their  liberty  without  due  procsM 
of  law  by  a  commitment  for  contempt  fai 
refusinff  to  obey  a  subpcena  duces  tecum 
directed  to  the  corporation,  requiring  the 
production  of  such  books  and  papers  before 
a  grand  jury  engaged  in  investigating  the 
alleged  criminal  conduct  of  such  former 
officers,  where,  before  the  order  of  commit- 
ment was  made,  they  were  allowed  a  full 
hearing  in  a  court  of  competent  jurisdic- 
tion, and  no  objection  was  taken  to  the 
technical  form  of  the  subpcena  in  directing 
it  to  the  corporation,  and  not  to  the  in- 
dividuals. 

[For  other  csfles,  see  Constltational  Jjaw,  IV. 
b.  3:  IV.  b,  0,  in  Digest  Sap.  Ct.  1008.] 

Searches  and  seizures  —  production  of 
corporate  books  and  papers. 
2.  A  Bubpflena  duces  tecum  calling  for 
the  production  before  a  grand  jury  engaged 
in  investigating  the  alleged  criminal  con- 
duct of  the  former  officers  of  a  corporation 
of  all  the  corporate  books,  letters,  and  tele- 

§rams  in  their  possession,  covering  a  speci- 
ed  period  of  fifteen  months,  is  not  so 
broad  as  to  amount  to  an  unreasonable 
search   and   seizure. 

[For  other  cases,  see  Searches  and  Selsares, 
In  Digest  Sap.  Ct.  1008.] 

Searches  and  seizures  —  prodactlon  of 
books  of  dissolved  corporation. 

8.  Former  officers  of  a  dissolved  corpora- 
tion are  not  subjected  to  an  unreasonable 
search  and  seizure  by  the  compulsory  pro- 
duction before  a  grand  jury  engaged  in  in- 
vestigatinff  their  alleged  criminal  conduct, 
of  the  books  and  papers  of  the  corporation, 
which  had  been  transferred  to  them  before 
dissolution,  and  which  were  still  in  their 
possession. 
[For  other  cases,  see  Searches  and  Selsnres, 

in  Digest  Sap.  Ct.  1908.] 

Witnesses  —  self-crlmlnatloii  —  former 
officer  of  dissolved  corporation  — 
production  of  corporate  books. 

4.  The  privilege  of  corporate  officers 
against  self-crimination  in  the  production 
of  their  own  books  and  papers  before  a 
grand  jurv  engaged  in  investigating  their 
alleged  criminal  conduct  does  not  protect 
the  former  officers  of  a  dissolved  corpora- 
tion in  resisting  the  compulsory  production 
of  the  books  and  papers  of  such  corpora- 
tion, which  had  been  transferred  to  them 
before  dissolution,  and  are  still  in  their 
possession. 
[For    other    cases,    see    Witnesses,   Y.    e,    In 

Digest  Sap.  Ct.   1908.] 

[Nos.  <I68,  659,  660,  and  661.] 

Submitted  December  4,  1912.    Decided  Jan- 
uary 6,  1918. 


being  forced  to  furnish  evidence  to  be  used 
against  one's  self  in  a  civil  case — see  note 
to  Levy  v.  Superior  Ct  29  LJLA.  811. 

On  the  right  of  officer  of  a  corporation  to 
refuse  to  turn  over  its  books  to  a  receiver 
upon  the  ground  that  they  have  a  tendency 
to  incriminate  him — see  note  to  Manninffv. 
Mercantile  SccuilUw  Oo.  ^^  \^^  k,  V?^^^•^ 
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TWO  WRITS  OF  ERROR  to  the  District 
Court  of  the  United  St&tes  for  the 
District  of  Massachusetts  to  review  com- 
mitments for  contempt,  arising  out  of  the 
refusal  of  the  former  officers  of  a  dissolved 
corporation  to  produce  the  corporate  books 
and  papers  before  a  grand  jury  engaged  in 
investigating  the  alleged  criminal  conduct 
of  such  officers.    Affirmed.     Also 

TWO  APPEALS  from  the  District  Court 
of  the  United  States  for  the  District  of 
Massachusetts  to  review  orders  denying 
writs  of  habeas  corpus  to  inquire  into  de- 
tentions under  such  commitments.  Af- 
firmed. 
The  facts  are  stated  in  the  opinion. 

Mr.  Nathan  Matthews  submitted  the 
cause  for  plaintiffs  in  error  and  appellants. 
Messrs.  William  G.  Thompson  and  Romney 
Spring  were  on  the  brief: 

The  subpcena  imposed  no  legal  obligation 
on  the  corporation  to  produce  the  books  and 
papers. 

Ballman  v.  United  SUtes,  200  U.  8.  186, 
104,  60  L.  ed.  433,  436,  26  Sup.  Ct  Rep.  212; 
Hale  V.  Henkel,  201  U.  S.  43,  74,  75,  60 
L.  ed.  662,  666,  666,  jS6  Sup.  Ct  Rep.  370. 

The  description  of  the  books  and  papers 
in  the  subpoBna  is  so  broad  and  sweeping  as 
to  constitute  an  unreasonable  search  under 
the  4th  Amendment. 

Hale  V.  Henkel,  201  U.  8.  43,  76,  77,  60 
L.  ed.  662,  666,  667,  26  Sup.  Ct.  Rep.  370. 

The  service,  which  was  in  terms  expressed 
to  have  been  made  upon  Wheeler  and  Shaw 
in  their  official  capacity  as  officers  of  the 
corporation,  was  simply  a  method  of  en- 
forcing the  assumed  obligation  of  the  cor- 
poration, and  not  any  obligation  of  Wheeler 
and  Shaw  personally. 

Leavenworth  County  v.  Sellew,  09  U.  S. 
624,  627,  26  L.  ed.  333,  336. 

Iliat  in  such  a  case  the  obligation  of  the 
individual  served  is  derivative  and  second- 
ary, and  not  individual  and  primary,  is 
the  very  essence  of  the  reasoning  in — 

Wilson  V.  United  SUtes,  221  U.  S.  376, 
381,  382,  66  L.  ed.  777,  770,  780,  31  Sup. 
Ct  Rep.  638,  Ann.  Cas.  1912  D,  668;  Dreier 
V.  United  States,  221  U.  S.  394,  66  L.  ed. 
784,   31   Sup.   Ct    Rep.   650;    Consolidated' 
Rendering  Co.  v.  Vermont,  207  U.  S.  641, 
62  Jm  ed.  327,  28  Sup.  Ct.  Rep.  178,  12  Ann. 
Gas.  668;  Baltimore  &  0.  R.  Co.  v.  Inter 
state  Commerce  Commission,  221  U.  S.  612. 
622,  623,  66  L.  ed.  878,  883,  884,  31  Sup.  Ct 
Rep.   621. 

The  fact  that  the  distinction  between  the 
nature  of  the  two  possible  obligations  which 
a  subpcena  duces  tecum  may  impose  upon 
the  individual  upon  whom  it  is  served  is 
^omMzneB  blurred  by  addressing  the  sub- 
pmam  to  ibe  individuml,  when  what  if  soivrht 


are  documents  held  by  him  in  an  official 
capacity,  serves  only  to  sharpen  the  dis- 
tinction when  the  subpoena  is  addressed,  as 
here,  to  the  corporation  itself. 

Wilson  V.  United  SUtes,  221  U.  &  374, 
56  L.  ed.  776,  31  Sup.  Ct  Rep.  638,  Ann. 
Cas.  1912  D,  658;  Re  American  Sugar  Raf. 
Co.  178  Fed.  109;  Re  Bornn  Hat  Co.  184 
Fed.  608;  United  States  v.  American  To- 
bacco Co.  146  Fed.  667. 

The  one  advantage  which  the  government 
sought  to  secure  by  choosing  a  summons 
addressed  to  the  corporation  itself,  rather 
than  one  addressed  to  the  individual  cus- 
todian, illustrates  the  distinction.  For  a 
corporation  is  not  protected  by  the  6th 
Amendment,  and  a  natural  person  is. 

Hale  V.  Henkel,  201  U.  S.  43,  60  L.  ed. 
662,  26  Sup.  Ct  Rep.  370;  Bornn  Hat  Co. 
V.  United  SUtes,  223  U.  S.  713,  66  L.  ed. 
626,  32  Sup.  Ct  Rep.  621,  affirming  184 
Fed.  606. 

Assuming  that  the  oontenU  of  doeumenU 
would,  in  fact,  Und  to  incriminate  an  indi- 
vidual, his  protection,  under  the  4th  and 
5th  AmendmenU,  against  being  compelled 
to  produce  them,  depends  wholly  upon  the 
capacity  in  which  he  holds  them, — ^not  at 
all  upon  their  origin,  or  upon  the  character, 
in  other  respecU,  of  the  information  con- 
tained in  them. 

Boyd  ▼.  United  SUtes,  116  U.  S.  616,  29 
L.  ed.  746,  6  Sup.  Ct  Rep.  624;  Entick  v. 
Garrington,  19  How.  St  Tr.  1029;  Wilson  v. 
United  States,  221  U.  S.  376,  66  L.  ed. 
777,  31  Sup.  Ct  Rep.  638,  Ann.  Cas.  1912 
D,  668;  Hillman  v.  United  SUtes,  112  C. 
C.  A.  622,  192  Fed.  270;  Re  Harris,  221  U. 
S.  274,  66  L.  ed.  732,  31  Sup.  Ct  Rep.  667. 

Solicitor  General  Bullitt  and  AssisUnI 
Attorney  General  Harr  submitted  the  causa 
for  defendant  in  error  and  appellee: 

The  6th  Amendment  has  no  application, 
because  appellanU  were  not  called  as  wit- 
nesses. 

3  Wigmore,  Bv.  f  2263. 

The  order  to  produce  the  books  of  the 
corporation  was  not  an  invasion  of  ap- 
pellants' privacy,  within  the  meaning  of  the 
4th  Amendment. 

Boyd  V.  United  SUtes,  116  U.  S.  616,  29 
L.  ed.  746,  6  Sup.  Ct  Rep.  624;  WUson  v. 
United  States,  221  U.  S.  374,  66  L.  ed.  776, 
31  Sup.  Ct.  Rep.  638,  Ann.  Cas.  1912  D, 
558 ;  Re  Grant,  198  Fed.  708. 

The  rule  in  equity,  that  "no  man  need 
discover  matters  tending  to  incriminate  him- 
self, or  to  expose  him  to  a  penalty  or  for- 
feiture," is  subject  to  an  exception  in  re- 
spect to  frauds,  and  also  where  fiduciary 
relations  exist. 

Adams,  Eq.  8th  ed.  p.  4;  SUte  v.  Maurj, 
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2  Del.  Ch.  158;  Green  ▼.  Weaver,  1  Sim. 
404,  6  L.  J.  Ch.  1,  27  Reviaed  Rep.  214. 

Sound  public  policy  forbids  the  extension 
of  the  privilege  against  self-incrimination  to 
a  case  involving  the  production  of  corporate 
records. 

3  Wigmore,  Ev.  f  2251,  p.  3102. 

Mr.  Justice  Day  delivered  the  opinion 
<rf  the  court : 

These  cases  arise  from  the  following 
facts:  On  April  12,  1912,  the  Federal 
grand  jury  in  Boston  was  investigating 
whether  Warren  B.  Wheeler  and  Stillman 
Shaw,  plaintiffs  in  error  in  Nos.  658  and 
059  and  appellants  in  Nos.  660  and  661, 
had,  by  means  of  a  certain  corporation 
known  as  Wheeler  k  Shaw,  Incorporated, 
or  otherwise,  violated  §  215  of  the  act  of 
Congress  of  March  4,  1909  (35  Stat  at  L. 
1088,  1130,  chap.  321,  U.  S.  Comp.  Stat. 
Supp.  1911,  pp.  1588,  1653),  making  it  a 
crime  to  use  the  mails  of  the  United  States 
for  a  scheme  to  defraud,  which  crime  is 
punishable  by  fine  or  imprisonment  or  both. 
On  the  same  day  a  subpcena  duces  tecum, 
without  ad  testificandum  clause,  was  is- 
sued, summoning  the  corporation  to  appear 
48S] 'before  the  grand  jury  and  produce  all 
the  cash  books,  ledgers,  journals,  and  other 
books  of  account  of  the  company,  and  all 
copies  of  letters  and  telegrams  of  Wheeler 
k  Shaw,  Incorporated,  whether  signed  or 
purporting  to  be  signed  by  the  corporation 
or  by  its  president  or  treasurer  in  its 
behalf,  for  and  covering  the  period  from 
October  1,  1909,  to  January  1,  1911;  all 
the  aforesaid  books  and  copies  of  letters 
and  telegrams  to  be  produced  before  the 
grand  jurors  under  the  penalties  of  law. 
The  subpcena  was  served  on  Wheeler  as 
treasurer,  and  on  Shaw  as  president,  of  the 
corporation.  The  appeared  before  the 
grand  jury,  without  any  of  the  books  or 
eorrespondence,  as  required  in  the  subpcena, 
however;  asked  to  be  sworn  for  the  purpose 
of  explaining  why  they  had  not  brought 
them,  and  left  with  the  grand  jurors  papers 
containing  the  following  statement  of  their 
reasons  for  the  nonproduction  of  the  books, 
etc  (the  records  are  the  same,  mutatia 
mutandis,  in  the  Wheeler  Case  and  the 
Shaw  Case) : 

To  the  Grand  Jurors  of  the  District 
Court  of  the  United  SUtes  for  the  District 
of  Massachusetts. 

Gentlemen: — ^There  was  served  upon  me 
at  12:60  p.  ic.  to-day,  April  12,  1912,  a 
sobponia  addressed  to  Wheeler  k  Shaw, 
Ine.,  a  corporation  doing  business  at  Bos- 
ton, in  said  district,  and  calling  upon  that 
oorporation  to  produce  before  you,  presum- 
ably through  me,  "all  cash  hooka,  ledgen, 
i7  Xb  ed. 


journals,  and  other  books  of  account  of  said 
Wheeler  k  Shaw,  Inc.,  for  and  covering  the 
period  between  October  1,  1909,  and  Jan- 
uary 1,  1911,  all  copies  of  letters  and  tele* 
grams  of  Wheeler  k  Shaw,  Inc.,  signed  or 
purporting  to  be  signed  by  said  Wheeler 
k  Shaw,  Inc.,  or  by  its  president  or  its 
treasurer  in  behalf  of  said  Wheeler  k  Shaw, 
Inc.,  during  the  months  of  October,  Novem- 
ber, and  December,  1909,  and  the  entire 
year  of  1910;  all  the  aforesaid  books,  copies 
of  letters,  and  telegrams  to  be  produced 
'before  the  grand  jurors  of  said  dis-[484 
trict  court  in  the  matter  of  an  alleged  viola- 
tion of  the  laws  of  the  United  States  by 
Warren  B.  Wheeler  and  Stillman  Shaw." 

I  desire  to  avail  myself  of  what  I  un- 
derstand to  be  my  right  to  state  to  you 
my  reasons  for  not  producing  any  books, 
ledgers,  or  other  papers  or  documents  in 
response  to  said  summons.    My  reasons  are: 

First:  That  I  have  not  in  my  possession 
or  custody  any  cash  books,  ledgers,  jour- 
nals, or  any  of  the  other  books  or  things 
described  in  said  subpoena  which  belong 
to  Wheeler  k  Shaw,  Inc.,  or  are  in  my 
possession  as  an  officer  or  agent  of  Wheeler 
k  Shaw,  Inc.  The  only  cash  books,  ledgers, 
journals,  and  other  books,  papers,  and 
things  to  which  the  aforesaid  description 
in  said  subpoena  could  apply  are  the  per- 
sonal property  of  myself  and  Stillman 
Shaw,  and  are  in  our  personal  possession, 
and  are  not  in  the  possession  of  either  of 
us  as  officers  or  agents  of  any  corporation. 

Second:  Even  were  the  fact  not  as  stated 
above,  I  am  advised  that  the  language  ci 
said  subpoena  quoted  above  is  so  broad* 
sweeping  and  lacking  in  particularity  as  to 
constitute  a  violation  of  the  rights  of  any 
party  to  whom  a  subpoena  is  addressed  to 
be  exempt  from  unreasonable  searches  and 
seizures  under  the  4th  Amendment  to  the 
United  States  Constitution. 

Third:  Whether  addressed  to  said  eor^ 
poration  or  to  me  personally,  I  am  advised 
that  said  subpoena  violates  the  rights  se- 
cured io  me  by  the  5th  Amendment  to  the 
Constitution  of  the  United  States  not  to  be 
a  witness  against  myself  in  any  criminal 
case. 

I  make  this  statement  in  good  faith,  and 
not  intending  any  disrespect  to  the  grand 
jury,  or  to  the  officers  of  the  government, 
and  I  venture  to  remind  the  grand  jury 
that  I  am  entitled  under  the  laws  of  ths 
United  States  not  to  have  any  inferences 
drawn  against  me  by  reason  of  the  action 
I  have  taken  in  this  matter.  It  is  one 
thing  to  produce  'private  books  and[485 
papers  in  a  proceeding  where  there  is  an  op- 
portunity to  explain  them  and  to  examine 
and     cross-examine     witneft%^     «oii&«ravb% 

them;  but  the  aitaaUou  \u  %iik  ta  i^0T\a  ^x^ 
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Deeding  it  bo  different  that  I  feel  sure  the 
grand  Jury  will  feel  that  I  am  justified  in 
standing  upon  any  constitutional  rights  in 
this  matter. 

Warren  B.  Wheeler. 

The  grand  jurors  on  April  18,  1912,  filed 
in  the  district  court  a  paper  called  a  pe- 
tition for  attachment  for  contempt,  in 
which  they  prayed  that  Wheeler  and  Shaw 
be  ordered  to  produce  the  books  and  copies 
of  letters  and  telegrams,  and  upon  failure 
or  refusal  be  adjudged  guilty  of  contempt. 
Wheeler  and  Shaw  appeared,  filed  motions 
to  dismiss,  which  were  denied,  and  then 
filed  sworn  answers.  The  cases  were  heard 
by  the  district  judge  on  the  grand  jurors' 
petitions,  the  answers,  and  certain  agreed 
facts.  At  the  dose  of  the  hearing  the  court 
ruled  that  the  case  was  governed  by  Wilson 
T.  United  States,  221  U.  S.  361,  66  L.  ed. 
771,  81  Sup.  Ct.  Rep.  638,  Ann.  Gas.  1912 
D,  608,  and  ordered  Wheeler  and  Shaw  to 
produce  the  books  and  papers  described  in 
the  subpoena.  Final  orders  were  entered 
on  April  18,  1912,  adjudging  them  in  con- 
tempt and  committing  them  to  the  custody 
of  the  marshal  until,  by  producing  before 
the  grand  jury  the  books  and  copies  of 
letters  and  telegrams,  they  should  cease  to 
obstruct  and  impede  the  corporation  known 
aa  Wheeler  &  Shaw,  Incorporated,  from 
complying  with  the  subpcena  duces  tecum, 
or  otherwise  purge  themselves  of  their  eon- 
tempt. 

From  these  judgments  Wheeler  and  Shaw 
sued  out  writs  of  error,  which  constitute 
cases  Nos.  068  and  069.  They  also  filed 
petitions  for  writs  of  habeas  corpus  against 
the  marshal,  and  from  the  orders  denying 
the  petitions  they  appealed  to  this  court, 
and  these  cases  constitute  Nos.  000  and  001. 

Upon  the  hearing  the  district  judge  made 
certain  findings  of  fact,  as  follows: 
480]  *"1.  A  subpcena,  of  which  a  copy, 
with  a  copy  of  the  officer's  return  thereon  is 
annexed  to  said  petition,  was  served  upon 
the  defendant  on  the  12th  day  of  April, 
A.  D.  1912. 

"2,  The  corporation  mentioned  in  the 
statute  of  the  commonwealth  of  Massachu- 
setts, which  took  effect  on  March  26,  1912, 
being  statute  1912,  chapter  813,  and  there- 
in described  by  the  words  'Wheeler  and 
Shaw,  Inc.,'  is  the  same  corporation  that 
is  mentioned  in  said  subpona,  [By  the 
statute  the  corporation  was  dissolved  and 
its  charter  annulled.] 

"8.  On  the  afternoon  of  said  April  12th 

the  defendant  appeared  before  said  grand 

jury    in    response    to    said    subpcena,    and 

thereupon  the  quest\ons,  of  which  a  copy 

y#  snnexed   to  said  petition,  were   put  to 

Aim,  mod  Moswera,  ms  sUted  in  the  copy  of 


the  same  annexed  to  said  petition,  wera 
made  by  him,  and  the  written  statement*  of 
which  a  copy  is  annexed  to  said  petition, 
was  left  by  him  with  said  grand  jury.  Tha 
defendant  did  not  bring  with  him  or  hav« 
before  said  grand  jury  any  of  the  books  and 
copies  of  letters  and  telegrams  described 
in  said  subpcena.  He  did,  when  before  said 
grand  jury,  ask  to  be  sworn  for  the  purpota 
of  stating  the  reasons  why  he  had  not 
brought  with  him  any  of  said  books  and 
copies  of  letters  and  telegrams;  but  he  waa 
not  sworn.  He  did  not  waive  or  intend  to 
waive  his  claim  of  a  right  to  be  sworn  be- 
fore said  grand  jury  for  the  purpose  afore- 
said. 

"4.  Some  time  in  the  month  of  April, 
1911,  said  corporation  Wheeler  k  Shaw, 
Inc.,  ceased  to  do  business,  and  shortly 
afterwards  the  legal  title  and  possession 
of  all  the  books  and  papers  of  said  eorpora- 
tion  then  belonging  to  it,  including  all  the 
books  and  copies  of  letters  and  telegrams 
described  in  the  subpoena,  were  lawfully 
transferred  to  the  defendant  and  to  ona 
Stillman  Shaw  \m  tenants  in  common,  and 
have  ever  since  remained  in  the  defendant 
and  said  Shaw.  Prior  to  the  time  when 
said  statute  of  1912,  *chap.  813  [dis-[4S7 
solving  the  corporation],  took  effeet,  the  de- 
fendant waa  the  treasurer  of  said  eorpora- 
tion,  and  said  Shaw  waa  the  president  thare* 
of,  and  neither  the  defendant  nor  said  Shaw 
has  ever  resigned  his  said  office  in  said  oor- 
poration." 

Wheeler  and  Shaw  also  took  bilia  of  as- 
oeptions,  in  which  it  appears  that  the  eaaea 
were  heard  upon  the  petitions,  sworn  an- 
swers, and  certain  faeta  admitted  by  eonn- 
sel  in  open  court,  whieh  are  set  out  and 
incorporated  in  the  finding  of  faet  appear- 
ing of  record,  and  in  whieh  it  ia  fnrtlMr 
made  to  appear  that  defendants  at  the  hear- 
ing before  the  eourt  repeated  the  elaim  asi 
up  by  them  before  the  grand  jury  that  a 
compliance  with  the  subpcena  duces  teenm 
would  violate  their  right  to  be  secars 
against  unreasonable  searehea  and  seianrea 
under  the  4th  Amendment  of  the  United 
Statea  Constitution,  and  their  right  not 
to  be  compelled  to  be  witnesses  againai 
themselves  in  any  criminal  case,  nadar  tba 
protection  of  the  6th  Amendment.  Th^ 
also  asked  the  court  to  rule  that  andi 
order  would  violate  their  rights  under  the 
Massachusetts  Constitution.  The  eonri 
overruled  all  of  the  objectiona  of  defend- 
ante,  and  held,  as  a  matter  of  law,  thai 
the  legal  effect  of  diasolving  the  corpora- 
tion and  transferring  to  the  defendants  the 
books  and  copies  of  letters  and  telegrama 
described  in  the  subpcena  had  not  been  to 
make  the  books  and  papers  the  privata 
property  of  the  defendants  in  such  sense  aa 
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to  czompt  them  from  producing  such  books 
and  eorretpondenee  before  the  grand  jury, 
aa  required  bj  the  subpcnia,  and  that  the 
faeta  of  the  eaaea  brought  them  within  the 
rule  of  thia  Court  in  WilM)n  ▼.  United 
Slaiea,  supra. 

The  defendanta  reduce  their  contentions 
fn  thia  court  to  two  propositions,  namely: 

'^I.  The  orders  of  commitment  and  the 
impriaonment  thereunder'  have  deprived  the 
plaintiifa  in  error  and  appellants  [referred 
to  in  this  opinion  as  defendants]  of  their 
liberty  without  due  process  of  law. 
488]  **^.  If,  as  is  agreed,  the  booics  and 
papera  deaeribed  in  the  subpcena  were  the 
priTati  property  of  the  plaintiffs  in  error 
and  appellanta,  then  the  court's  order  re- 
quiring their  production  before  the  grand 
fojjt  nnd  the  Judgmenta  of  contempt  based 
upon  the  disobedience  of  that  order,  vio- 
lated the  right  of  each  plaintiff  in  error 
4nd  appellant  under  the  6th  Amendment 
not  to  be  compelled  in  any  criminal  case 
to  be  a  witness  againat  himself,  and  the 
ri|^t  of  each  under  the  4th  Amendment  to 
be  exempt  from  unreasonable  searchea  and 
seimrea." 

The  propoaition  that  the  orders  of  the 
court  of  conunitment  and  impriaonment  de- 
prived defendants  of  their  liberty  without 
doe  process  of  law  seems  to  be  based  upon 
Uie  contention  that  the  corporation  was  in 
no  way  obliged  to  obey  the  subpcena,  and 
that,  after  ita  dissolution,  it  was  not  sub- 
ject to  any  subpcena  requiring  the  produc- 
tion of  books  and  papers  before  the  grand 
Jury.  But  we  do  not  think  there  is  any 
merit  in  thia  objection.  If  the  government 
had  the  legal  right  to  demand  the  produc- 
tion of  the  books  and  papers  in  question, 
with  a  Tiew  to  the  investigation  of  the  al- 
l^gad  offense  of  Wheeler  and  Shaw  in  the 
proeeedinga  before  the  grand  Jury,  whether 
the  aubpcnia  was  drawn  in  proper  form  or 
aol|  or  whether  the  corporation,  in  view  of 
its  diaaolution,  could  have  been  compelled 
to  comply  with  ita  requirements,  in  the 
sttitode  which  the  eaae  has  taken,  is  imma- 
tirial.  It  is  apparent  from  the  facts  al- 
iiady  recited  that  Wheeler  and  Shaw  were 
rsqaired  bj  the  aubpcena  duces  tecum  to 
bri^g  before  the  grand  Jury  the  books  and 
papera  of  the  corporation  which  had  been 
dieaolvedt  and  that  they  so  understood  the 
l^ibpoena;  that  they  were  in  possession  of 
eneh  books  and  papers  which  could  be  by 
then  produced  before  the  grand  jury,  and 
thal»  before  the  order  of  commitment  was 
made,  the  defendants  were  allowed  a  full 
bearing  in  a  eourt  of  competent  Jurisdic- 
tion. No  objection  was  taken  to  the  tech- 
lAfal  form  of  the  subpoBna  in  directing  it 
48t]to  *the  corporation,  and  not  the  indi- 
rlduala.  There  ia  nothiiy  to  show  it  was  so 
ff  Jk  Mt 


broad  as  to  be  objectionable,  as  was  indicated 
of  the  subpoena  in  Hale  v.  Henkel,  201  U.  S. 
43,  60  L.  ed.  652,  26  Sup.  Ct  Rep.  870. 
The  defendants,  in  possession  of  the  books 
and  papers,  were  denying  the  right  of  the 
court  to  compel  their  production  becauee 
of  the  dissolution  of  the  corporation;  be- 
cause the  title  and  possession  of  the  books 
and  papers  had  passed  to  the  defendants 
individually  and  were  their  private  prop- 
erty as  tenants  in  common,  and  they  had  no 
possession  or  custody  of  the  documents  as 
officers  of  the  corporation,  and  because,  as 
against  them,  the  compulsory  production 
of  such  books  and  correspondence  would 
violate  their  righta  under  the  4th  and  6th 
Amendmenta  to  the  Constitution  of  the 
United  Statea. 

We  think  the  questions  of  substance  now 
presented  are  whether  the  righta  of  the  de- 
fendants as  individuals  to  be  exempt  from 
unreasonable  search  and  seizure  of  their 
property  and  from  being  compelled  to  be 
witnesses  against  themselves  would  be  vio- 
lated  by  the  compulsory  production  oi  the 
documents  in  question. 

We  are  of  opinion  that  this  case  ia  vir- 
tually ruled  by  Wilson  v.  United  Statea, 
supra.  In  that  case  it  was  held  that  there 
was  no  unreasonable  search  or  seizure  where 
the  officer  of  a  corporation,  whoee  guilt  of 
an  offense  against  the  laws  of  the  United 
Statea  was  under  investigation,  was  com- 
pelled to  produce  books  and  papers  of  the 
corporation  of  which  he  was  president,  be- 
cause, as  against  the  corporation,  the  true 
owner  of  the  books  and  papers,  their  pro- 
duction might  lawfully  be  compelled,  and 
that  there  was  no  self-incrimination  of  such 
officer,  because  he  was  not  compelled  to 
produce  his  private  books,  but  the  books 
of  the  corporation,  which  were  not  within 
the  protection  given  to  the  private  booka 
and  papers  of  an  individual.  We  are  un- 
able to  see  that  this  case  differs  in  prin- 
ciple from  that  one.  It  is  true  the  corpo- 
ration in  the  present  case  had  ceased  to 
exist,  but  *its  books  and  papers  were[4»0 
still  in  existence  and  were  still  impressed 
with  the  incidents  attending  corporate  docu- 
ments. Wheeler  and  Shaw  had  been  officera 
of  the  corporation,  and  the  books  of  thi^ 
company  had,  before  the  dissolution,  been 
made  over  to  them ;  but  this  did  not  change 
the  essential  character  of  the  books  and 
pax>ers,  or  make  them  any  more  privileged 
in  the  investigation  of  crime  than  they  were 
before. 

Wheeler  and  Shaw,  it  may  be  admitted, 
could  no  longer  be  officers  7>f  the  corpora- 
tion, although  the  record  shows  that  they 
had  never  resigned  their  positions.  The 
corporation,  however,  had  ^oti<^  qsoX  ^\  vst^ 
iatenoe.  leaving  \ta  YmoVa  «si^  ^^"^^^  ^ 
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the   possession   of   the   defendants,   and    it  lifying  contracts  limiting  the  liability  of 

may  be  conceded,  for  many  purposes  such  a  carrier  for  loss  or  damage  to  the  agreed 

books  belonging  to  them ;  but,  as  was  held  ?r  declared  value, 

in   the   Wilson  Case,  the   privilege   of  the  [For^other  cn^^s.^see  Commerc 

Constitution  against  unreasonable  searches  Carriers  —  liability  —  Carmack  amend- 

and  seizures  does  not  protect  against  the  ment. 

lawful  examination  in  due  course  of  books  2.  A  liability  for  some  default  in  ita 
of  this  character;  nor  does  the  privilege  common-law  duty  as  a  common  carrier,  uid 
of  individuals  against  self-incrimination  in  not  liability  as  an  insurer,  is  what  is  im- 
the  production  of  their  own  books  and  pa-  l^^^^^I  the  Carmack  amendment  of  June 
pers  prevent  the  compulsory  production  of  29.  190«.  to  the  act  of  February  4,  1887,  | 
Jv  V  1  t  A-  'xv  V  V  Av^  20,  under  which  a  earner  receiving  property 
the  books  of  a  corporation  with  which  they  ^^;  interstate  transporUtion  U^  VeqSirfi 
happen  to  be  or  have  been  associated.  It  ^^  iggue  ^  receipt  or  bill  of  lading  there- 
was  the  character  of  the  books  and  papers  for,  and  is  made  liable  to  the  holder  for 
as  corporate  records  and  documents  which  "any  loss,  damage,  or  injury  to  such  prop- 
justified  the  court  in  ordering  their  pro-  erty  caused  by  it,"  or  by  any  connecting 
duction,  as  this  court  ruled  in  the  Wilson  carrier  to  whom  the  property  may  be  deliv- 

Case.    We  think  the  character  of  the  books  ?!!?"•      ^                          «.„..*- 

»..  ««.*  ^\.^^^^A  //v-  ♦k:-  »..«»^<.«    i^^.ii.A  tFor   other   esses,   see   Carriers,   II.   b,  2,   In 

was  not  changed  for  this  purpose,  because  Digest  Sup.  Ct.  1908.] 

the  corporation  had  gone  out  of  existence  Commerce  —  oonflicting  state  and  Fed- 
after  making  over  the  books  to  the  defend-  eral  regnlations  —  carrier's  llabll- 
ants.    Such  books  and  papers  still  remained  Ity. 

subject  to  inspection  and  investigation,  and  3.  Rights    and    remedies    conferred    by 

no  consUtutional   right  of  the  defendants  existing  state  laws,  where  a  shipment  ae- 

was  violated  when,  being  found  in  posses-  ^^P^^^  by   a  carrier  for   interstate  tnins- 

sion  of  the  documents,  they  were  required  5^^^^^'^^^^^^^ 

to  produce  them  for  inspection  by  the  grand  p%v^go    in    the    Carmack    amendment    of 

lury.     It   follows   that   the  judgmenU   of  June  29,  1906,  to  the  act  of  February  4, 

commitment  in  Nos.  658  and  659,  and  the  ]887,  §  20,  that  nothing  therein  contained 

orders  appealed  from  in  Kos.  660  and  601,  shall  deprive  the  holder  of  the  receipt  or 

should  be  aflfirmed.  bill  of  lading  of  any  remedy  or  right  of 

action   which   he  has  under  existing  law, 
but   such   proviso   only   preserves   to   such 

holder  any  right  or  remedy  which  he  may 

4tl]  'ADAMS  EXPRESS  COMPANY,  PUT.  J*J|  of  hta  trtion'*'"*  ^*^*'*'  ""  **  *^ 

in  Err.,  jP^^j.  Qther  eases,  see  Commerce,  I.  c,  In  Dl^st 

▼.  Sup.  Ct.  1908.) 

E.  H.  CRONINQER.  Carriers  —  limiting  liability  —  agreed 

▼aliie. 

(See  8.  C.  Reporter's  ed.  491-513.)  4.  Inquiry  as  to  the  actual  value  of  an 

interstate  shipment  is  not  vital  to  the  fair- 
Commerce  —  exclnslveness  of  Federal  ness,    under    the    Carmack    amendment    of 
power   —   Buperseding   state   leglsla-  June  29,  1906,  to  the  act  of  February  4, 
tlon  —  carrier's  liability.  1887,  §  20,  of  a  stipulation  in  the  carrier's 
1.  The  intent  of  Congress  to  take  posses-  receipt,  limiting  its  liability  to  the  agreed 
sion  of  the  subject  of  tne  liability  of  a  car-  or  declared  value,  where  such  receipt,  as 
rier   under   contracts   for   interstate   ship-  well  as  the  published  rates  on  file  with  the 
ment,  and  to  supersede  all  state  regulations  Interstate   Commerce   Commission,   plainly 
with  reference  to  that  subject,  so  clearly  show  that  the  rate  charged  was  based  upon 
appears  from  the  Carmack  amendment  of  value. 

June  29,  1906    (34  Stat,   at  L.  584,  chap.  TFor  other  esses,  see  Carriers,  II.  b.  7  b.  In 

3591,    U.    8.    Comp.    SUt.    Supp.    1911,    p.  I^^^est   Sup.  Ct.   1908.1 

1288),  to  the  act  of  February  4,  1887   (24  Evidence  —  presnmpUon  —  knowledce 

Stat,  at  L.  379,  chap.   104),  §  20,  as  to  of  shipper.                                        , 

invalidate,   as   applied   to   interstate  ship-  5.  A  shipper's  knowledge  that  the  ear- 

ments,  the  provisions  of  any  state  law  nul-  rier's  rate  was  based   upon   the  value  of 


Note. — For  state  statutes  regulating  the 
liability  of  carriers  with  respect  to  ship- 
ments over  connecting  lines,  as  interference 
with  interstate  commerce— see  note  to  Skip- 
per Y.  Seaboard  Air  Line  R.  Co.  7  LwRJL 
(N.S.)  888. 

As  to  limitation  of  carrier's  liability  for 
loss  to  agreed  valuation — see  notes  to  Ever- 
ett V.  Norfolk  &  S.  R.  Co.  1  L^R.A.(N.S.) 
9SS. 

Am  to  emrrier'B  power  to  limit  amomit  of 


liability  in  case  of  negligence  generally— 
see  note  to  Ballou  v.  Earle,  14  L.R.A.  433. 

As  to  right  to  limit  liability  by  contract 
in  the  absence  of  n^ligence — see  note  to 
Little  Rock  &  Ft  S.  K.  Co.  v.  Cravens,  18 
L.ILA.  527. 

And  generallv,  as  to  liability  of  connect- 
ing carrier  for  loss  beyond  its  own  line— see 
note  to  Roy  v.  Chesapeake  k  0.  R.  Co.  SI 
L.R.A.(N.8.)  L 
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the  shipment  is  to  be  presumed  where  this 
plainly  appears  from  the  terms  of  tiie  bill 
of  lading  and  from  the  published  rates  on 
file  with  the  Interstate  Commerce  Commis- 
sion. 

(For  other  cases,  see  Bvidence,  II.  e.  6,  in 
Digest  Sap.  Ct.   1008.] 

Carriers  —  limiting  liability  —  agreed 
▼alne. 

6.  A  carrier  could,  at  common  law,  by  a 
fair,  open,  just,  and  reasonable  agreement, 
limit  the  amount  recoverable  by  a  shipper 
in  case  of  loss  or  damage,  to  an  agreed 
▼alue,  made  for  the  purpose  of  obtaining 
the  lower  of  two  or  more  rates,  propor- 
tioned to  the  amount  of  the  risk. 

(For  other  cases,  see  CsrrierSt  II.  b,  7  b,  in 
Dif^est   Sup.   Ct.   1908.] 

Carriers  —  limiting  liability  —  agreed 
value  —  effect  of  Carmack  amend- 
ment. 

7.  A  stipulation  in  a  carrier's  receipt, 
limiting  its  liability  to  an  agreed  or  de- 
clared value,  made  to  adjust  the  rate,  is 
not  forbidden  by  the  provision  of  the  Car- 
mack  Amendment  of  June  20,  190G,  to  the 
.tct  of  February  4,  1887,  §  20,  that  "no  con- 
tract, receipt,  rule,  or  regulation  shall  ex- 
empt such  common  carrier,  railroad,  or 
transportation  company,  from  the  liability 
hereby   imposed." 

(For  other  esses,  see  Carriers,  II.  b.  7  b,  in 
Digest   Sup.   Ct.   1008.] 

[No.  18.] 

Argued  March  13,  1012.  Ordered  for  re- 
argument  before  full  bench  April  8,  1012. 
Reargued  October  23,  1012.  Decided 
January  6,  1013. 

IN  ERROR  to  the  Circuit  Court  of  Kenton 
County,  State  of  Kentucky,  to  review  a 
judgment  against  a  carrier  for  the  full 
value  of  an  undelivered  interstate  ship- 
ment, notwithstanding  a  stipulation  limit- 
ing the  carrier's  liability  to  the  agreed 
▼alue.  Reversed  and  remanded  for  fur- 
ther proceedings. 

Statement  by  Mr.  Justice  linrton: 
This  was  an  action  in  the  circuit  court  of 
Kenton  county,  Kentucky,  against  the  ex- 
press company,  to  recover  the  full  market 
Talue  of  a  small  package  containing  a  dia- 
mond ring  which  was  delivered  by  the 
plaintiff  below  to  the  express  company  at 
its  oflSce  in  Cincinnati,  Ohio,  consigned  to 
J.  W.  Clendenning  at  Augusta,  Georgia. 
The  package  was  never  delivered. 

The  express  company  made  defense  by  an- 
swer. The  plaintiff  demurred  to  the  an- 
swer as  not  containing  a  defense,  which 
demurrer  was  sustained.  The  company  de- 
clined to  further  plead,  whereupon  the  cir- 
cuit court  gave  judgment  for  the  sum  of 
$137.52,  being  the  full  value  of  the  ring 
and  interest.  A  writ  of  error  was  sued  out 
from  this  court  to  the  circuit  court  of  Ken- 
M7  L.  ed 


ton  county,  that  being  the  highest  court  of 
the  state  in  which  a  decision  could  be  had. 

The  answer  and  accompanying  exhibit 
were  in  substance  as  follows: 

*That  the  defendant  was  an  expres8[49S 
company  engaged  in  interstate  commerce 
within  the  provisions  of  the  act  of  Congress 
of  June  20,  1006  [34  Stat,  at  U  684,  chap. 
3501,  U.  S.  Comp.  Stat.  Supp.  1011,  p. 
1288];  that  in  obedience  to  that  act  it  had 
duly  filed  with  the  Interstate  Commerce 
Commission  schedules  showing  its  rates  and 
charges  from  Cincinnati  to  Augusta,  Geor- 
gia, which  schedules  showed  that  its  rates 
and  charges,  when  the  value  of  the  prop- 
erty to  be  carried  was  in  excess  of  $50, 
were  graduated  reasonably,  according  to 
the  value,  and  that  the  lawful  rate  upon 
the  package  of  the  plaintiff  from  Cincinnati 
to  Augusta  was  25  cents  if  the  value  was 
$50  or  less,  and  was  55  cents  if  its  value 
was  $125. 

It  is  averred  that  the  plaintiff  knew  that 
the  charges  upon  the  package  shipped  were 
based  upon  the  value  of  the  shipment,  and 
that  it  (the  defendant)  required  that  the 
value  should  be  declared  by  the  shipper,  and 
that  if  he  did  not  disclose  and  declare  the 
value  when  he  delivered  the  shipment  to  it 
at  Cincinnati  for  transjMrtation  to  Augusta, 
the  rate  charged  would  be  based  upon  a 
valuation  of  $50.  It  is  then  alleged  that  the 
package  so  delivered  was  sealed,  and  that 
defendant  did  not  know  the  contents  or 
value,  and  that  if  it  had,  it  would  not  have 
received  it  for  carriage  for  less  than  the 
lawful  published  rate  of  55  cents.  The  re- 
ceipt or  bill  of  lading  issued  shows  no 
value,  but  contains  a  stipulation  in  these 
words: 

"In  consideration  of  the  rate  charged  for 
carrying  said  property,  which  is  regulated 
by  the  value  thereof,  and  is  based  upon  a 
valuation  of  not  exceeding  $50  unless  a 
greater  value  is  declared,  the  shipper  agrees 
that  the  value  of  said  property  it  not  more 
than  $50,  unless  a  greater  value  is  stated 
herein,  and  that  the  company  shall  not  be 
liable  in  any  event  for  more  than  the  value 
so  stated,  nor  for  more  than  $50  if  no  value 
is  stated  herein." 

Mr.  liawrence  Maxwell  argued  the 
cause,  and,  with  Mr.  Joseph  S.  Graydon, 
filed  a  brief  for  plaintiff  in  error: 

A  public  policy  of  the  United  States  of 
uniform  application  is  necessarily  estab- 
lished by  the  acts  to  regulate  commerce, 
which  is  inconsistent  with  the  power,  former- 
ly existing  in  the  states,  to  compel  an  in- 
terstate carrier  to  answer  for  more  than  the 
amount  on  which  the  rate  was  based,  to  a 
shipper  who  has  secuTed  ui  \W^\si^i  Vsw 
rate. 


SUPREME  OOUBT  OF  THE  UNITED  STATES. 


Oor.  Ikuc» 


New  York,  N.  H.  &  H.  R.  Co.  ▼.  Inter- 
state Commerce  Commission,  200  U.  8.  861, 
806,  60  L.  ed.  616,  623,  26  Sup.  Ct.  Rep. 
272;  Armour  Packing  Co.  v.  United  States, 

209  U.  S.  56,  72,  62  L.  ed.  681,  601,  28 
Sup.  Ct.  Rep.  428;  Texas  ft  P.  R.  Ca  v. 
Abilene  Cotton  OU  Co.  204  U.  S.  426,  61  L. 
ed.  663,  27  Sup.  Ct  Rep.  360,  0  Ann.  Cas. 
1076;   Louisville  ft  N.  R.   Co.  ▼.  Mottley, 

210  U.  S.  467,  210  U  ed.  297,  34  L.RJL. 
(NJ3.)671,  31  Sup.  Ct.  Rep.  265;  Baltimore 
ft  0.  R.  Co.  Y.  United  States,  216  U.  S. 
481,  64  L.  ed.  202,  30  Sup.  Ct.  Rep.  164; 
Melody  ▼.  Great  Northern  R.  Co.  26  S.  D. 
606,  30  L.RJl.(NJ3.)  668,  127  N.  W.  643, 
Ann.  Cas.  1012  C,  727. 

Initial  carriers  are  not  subject  to  the 
liability  imposed  by  varying  state  laws  for 
loss  or  damage  to  interstate  shipments,  be- 
cause  Congress  has  assumed  possession  of 
the  domain  of  such  liability. 

Pennsylvania  R.  Co.  v.  Hughes,  191  U.  S. 
477,  48  L.  ed.  268,  24  Sup.  Ct.  Rep.  132; 
Chicago,  M.  ft  St.  P.  R.  Co.  v.  Solan,  169 
U.  S.  133,  42  U  ed.  688,  18  Sup.  Ct  Rep. 
289;  Atlantic  Coast  Line  R.  Co.  v.  Riverside 
Mills,  219  U.  S.  186,  66  L.  ed.  167,  31  LJI.A. 
(N.S.)  7,  31  Sup.  Ct  Rep.  164;  Southern 
P.  Co.  V.  Crenshaw  Bros.  6  Ga,  App.  676,  63 
S.  E.  865;  Northern  P.  R.  Co.  v.  Washing- 
ton, 222  U.  S.  370,  378,  56  L.  ed.  237,  239, 
32  Sup.  Ct.  Rep.  160;  Southern  R.  Co.  v. 
Reid,  222  U.  S.  424,  56  L.  ed.  257,  32 
Sup.  Ct.  Rep.  140;  Southern  R.  Co.  v.  Reid, 
222  U.  S.  444,  56  L.  ed.  263,  32  Sup.  Ct 
Rep.  146. 

The  Carmack  amendment,  construed  in 
connection  with  the  other  sections  of  the  act, 
imposes  on  defendant  no  liability  in  excess 
of  the  value  of  the  goods  as  shown  by  the 
bill  of  lading,  being  the  value  on  which  the 
rate  for  carriage  was  based. 

Pennsylvania  R.  Co.  v.  Hughes,  101  U.  S. 
477,  486,  48  L.  ed.  268,  271,  24  Sup.  a.  Rep. 
132;  Hart  v.  Pennsylvania  R.  Co.  112  U.  S. 
331,  28  U  ed.  717,  5  Sup.  Ct.  Rep.  151; 
Hinton  v.  Dibbin,  2  Q.  B.  646,  2  Gale  ft  D. 
36,  6  Jur.  601;  Kidd  v.  Greenwich  Ins.  Co. 
36  Fed.  351;  Calderon  v.  Atlas  S.  S.  Co.  64 
Fed.  874;  Calderon  v.  Atlas  S.  S.  Co.  16 
C.  C.  A.  332,  35  U.  S.  App.  587,  69  Fed.  674; 
The  Kensington,  88  Fed.  331;  Jennings  v. 
Smith,  46  C.  C.  A.  249,  106  Fed.  139; 
Saunders  v.  Southern  R.  Co.  62  C.  C.  A.  623, 
128  Fed.  15;  Macfarlane  v.  Adams  Exp.  Co. 
137  Fed.  982;  Missouri,  K.  ft  T.  R.  Co.  v. 
Patrick,  77  C.  C.  A.  434,  144  Fed.  632; 
Taylor  v.  Weir,  162  Fed.  585;  Blackwell  v. 
Southern  P.  Co.  184  Fed.  489;  George  N. 
Pierce  Co.  v.  Wells  Fargo  Co.  110  C.  C.  A. 
646,  189  Fed.  661 ;  Liverpool  ft  G.  W.  Steam 
C6.  V.  Phenix  Ins.  Co.  129  U.  S.  397,  442,  32 
JU  ed.  788,  792,  9  Sup.  Ct.  Rep.  338; 
Cmlderon   r.  AiJss  &  8.  Co.  170  U.  8.  272, 


42  L.  ed.  1033,  18  Sup.  Ct  Rep.  688; 
The  Kensington,  183  U.  S.  263,  46  L.  ed* 
190,  22  Sup.  Ct  Rep.  102;  Alair  v.  Nortli- 
em  P.  R.  Co.  63  Minn.  160,  19  LJUL 
764,  39  Am.  St  Rep.  688,  64  N.  W.  1072; 
J.  J.  Douglas  Co.  V.  Minnesota  Transfer  R. 
Co.  62  Minn.  288,  80  LJLA.  860,  64  N.  W. 
899;  O'Malley  v.  Great  Northern  R.  O).  86 
Minn.  380,  90  N.  W.  974;  Loeaer  ▼.  Chicago^ 
M.  ft  St  P.  R.  Co.  04  Wis.  671,  69  N.  W. 
372 ;  Ullman  v.  Chicago  ft  N.  W.  R.  Co.  IIS 
Wis.  160,  66  LJLA.  246,  88  Am.  St  Eep. 
949,  88  N.  W.  41;  Baltimore  ft  O.  R.  Co.  ▼• 
Hubbard,  72  Ohio  St  302,  74  N.  E.  214) 
Bernard  ▼.  Adams  Exp.  Co.  206  Mass.  264, 
28  L.R.A.(N.S.)  203,  01  N.  E.  326,  18  Ana. 
Cas.  351;  Greenwald  ▼.  Barrett,  190  N.  T. 
170,  36  L.R.A.(NJ3.)  971,  92  N.  E.  218; 
Travis  v.  Wells,  F.  ft  Co.  79  N.  J.  L.  88,  74 
Atl.  444;  Pittoburgh,  C.  C.  ft  St  L.  R.  Co. 
V.  Mitchell,  175  Ind.  196,  91  N.  E.  786,  OS 
N.  E.  996;  Larsen  v.  Oregon  Short  Line  R. 
Co.  88  Utah,  130,  110  Pae.  083;  lyAxej  ▼• 
Adams  Exp.  Co.  162  Mich.  863,  127  N. 
W.  261;  Oppenheimer  v.  United  States  Eacp. 
Co.  60  111.  62,  18  Am.  Rep.  606;  JohnatoiM 
V.  Richmond  ft  D.  R.  Co.  30  8.  C.  66,  17  8. 
E.  612. 

Plaintiff  cannot  maintain  the  action,  be- 
cause it  is  founded  on  a  transaction  on  his 
part  which  is  declared  to  be  a  fraud  on  the 
defendant  and  a  public  offense  by  acta  of 
Congress. 

Ellison  V.  Adams  Exp.  Co.  246  IlL  410, 
—  L.R.A.(NJS.)  — ,  02  N.  E.  277;  Re  Re- 
leased Rates,  13  Inters.  Com.  Rep.  660; 
Frank  v.  Adams  Exp.  Co.  38  Pittsb.  L.  J. 
N.  S.  335;  Miller  v.  Ammon,  146  U.  S.  421» 
36  L.  ed.  750,  12  Sup.  Ct  Rep.  884;  Brown 
V.  Tarkington,  3  Wall.  377,  18  L.  ed.  266; 
Hanauer  v.  Doane,  12  WalL  342,  20  L.  ed. 
430 ;  Sprott  v.  United  SUtes,  20  WalL  469, 
22  L.  ed.  371 ;  The  Florida,  101  U.  8.  87,  Si 
L.  ed.  898;  Gibbs  v.  Consolidated  Gas.  Co. 
130  U.  S.  306,  32  L.  ed.  979,  9  Sup.  Ct  Rep. 
553;  McMullen  v.  Hoffman,  174  U.  S.  689, 

43  L.  ed.  1117,  19  Sup.  Ct  Rep.  839;  Harri- 
man  v.  Northern  Securities  Co.  197  U.  8. 
244,  49  L.  ed.  739,  26  Sup.  Ct  Rep.  493; 
Continental  Wall  Paper  Co.  v.  Louis  Voigbl 
ft  Sons  Co.  212  U.  8.  227,  63  L.  ed.  486,  29 
Sup.  Ct  Rep.  280;  Burck  v.  Taylor,  162  U. 
S.  G34,  648,  38  L.  ed.  678,  683,  14  Sup.  Ct 
Rep.  606;  New  York,  N.  H.  ft  H.  R.  Co.  ▼. 
Interstate  Commerce  Commission,  200  U.  8. 
361,  391,  50  L.  ed.  616,  621,  26  Sup.  Ct  Rep. 
272. 

Mr.  John  Randolph  Schtndel  argued 
the  cause,  and,  with  Mr.  Morison  R.  Waiter 
filed  a  brief  for  defendant  in  error: 

The  contract  embodied  in  the  receipt  waa 
void. 

Southern  Exp.  Co.  ▼•  Fox,  181  Ky.  2f7, 


If  IS. 
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133  Am.  St  Rep.  241,  116  S.  W.  184,  117 
8.  W.  270;  Adams  Exp.  Co.  y.  Walker,  119 
Ky.  121, 07  LJLA.  412,  83  &  W.  100;  Louis- 
▼ille  &  N.  R.  Co.  ▼.  Frasee,  24  Kj.  L.  Rep* 
1273,  71  a  W.  437;  Ohio  &  M.  R.  Co.  ▼. 
Tabor,  98  Ky.  608,  34  LJRJL  086,  32  S,  W. 
108,  36  a  W.  18;  Cineinnati,  N.  0.  &  T.  P. 
R.  COb  ▼.  Oravee,  21  Ky.  L.  Repw  084,  62 
a  W.  901;  lUinoia  C.  R.  Co.  y.  Radford,  23 
Ky.  L.  Rep.  880,  04  S.  W.  611. 

The  purpoae  of  Congress  was  to  establish 
uniform  rates  for  transportation,  to  give  all 
tho  same  opportunity  to  know  what  the 
rates  were^  as  well  as  to  have  the  equal 
beaeflt  of  them.  The  interstate  commerce 
aet  deals  primarily  with  rates  and  discrim- 
inations, and  the  right  of  a  common  carrier 
I  to  limit  its  liability  by  special  contract  is 
not  included,  expressly  or  by  implication. 

Armour  Packing  Q>.  y.  United  States,  200 
U.  a  60,  62  L.  ed.  081,  28  Sup.  Ct.  Rep. 
428;  New  York,  N.  H.  &  H.  R.  Co.  y.  Inter- 
state Commerce  Commission,  200  U.  8.  301, 
50  L.  ed.  616,  20  Sup.  CL  Rep.  272;  Texas 
&  P.  R.  Co.  Y.  Abilene  Cotton  Oil  Ca  204 
U.  a  420,  437,  61  L.  ed.  663,  667,  27  Sup. 
Ct  Rep.  360,  9  Ann.  Cas.  1076;  Louisville 
&  N.  R.  a>.  Y.  Mottley,  219  U.  S.  407,  66  L. 
ed.  297,  34  LwRJL.(NJ3.)  071,  31  Sup.  Ct 
Rep.  206. 

Unless  the  Congress  of  the  United  States 
has  sought  to  prohibit  a  carrier  engaged  in 
interstate  transportation  from  limiting,  or 
to  permit  such  a  carrier  to  limit,  its  liabil- 
ity to  a  stipulated  valuation,  or  has  legis- 
Is^  upon  that  '^precise*  subject,  the  state 
of  Kentucky  may  require  common  carriers, 
aUhough  engsged  in  interstate  commerce,  to 
answer  for  the  whole  loss  resulting  from 
their  negligence,  whether  there  is  a  oontract 
or  not 

Pttmsylvmnia  R.  Co.  v.  Hughes,  191  U.  S. 
477,  48  L.  ed.  208,  24  Sup.  Ct  Rep.  132; 
Chicago,  H.  ft  St  P.  R.  Co.  v.  Solan,  109 
U.  a  133,  42  Lw  ed.  088,  18  Sup.  Ct  Rep. 


The  plaintiff  in  error  would  have  us  be- 
lieve that  when  Congress  prohibited  a  com- 
mon carrier  from  limiting  its  liability  with 
respect  to  the  obligations  imposed  by  the 
interstate  commerce  act,  it  intended  to 
wipe  out  every  regulation  made  or  upheld 
by  the  different  states  for  the  protection 
of  their  shippers.  That  such  was  not  the 
intention  of  Congress  is  apparent  from  the 
terms  of  the  act,  and  that  such  was  not 
the  intention  Is  strengthened  by  the  de- 
cisions of  the  supreme  Judicial  court  of 
Kassaehusetts  and  the  court  of  appeals  of 
New  York  in  the  cases  of  Bernard  v.  Adams 
Exp.  Ca  206  Mass.  264,  28  L.RJL(K.S.) 
293,  91  K.  E.  326,  11  Ann.  Cas.  361,  and 
QresBwald  v.  Barrett,  199  N.  Y.  170,  36 
LILA.(N.a)  971^  92  N.  B.  218. 
B7  JU.  9d. 


The  right  of  plaintiff  to  recover,  even  V 
the  action  was  founded  on  a  transaction  de- 
clared to  be  a  public  offense  by  an  act  of 
Congress,  was  a  question  of  general  common 
law,  and  has  been  determined  in  his  favor 
by  the  Kentucky  court 

Pennsylvania  R.  Co.  v.  Hughes,  191  U.  a 
477,  480,  48  L.  ed.  208,  271,  24  Sup.  Ct  Rep. 
132. 

The  common  law  of  Kentucky,  as  inter- 
preted by  the  court  of  appeals  of  that  state, 
does  not  prohibit  the  recovery  of  the  real 
value  of  property  lost,  where  the  only  evi- 
dence of  a  declaration  of  the  shipper  upon 
which  the  supposed  misrepresentation  or 
fraud  is  founded  is  the  contract,  which,  by 
that  law,  is  declared  to  be  void. 

Adams  Exp.  Co.  v.  Walker,  119  Ky.  121, 
07  L.RJL.  412,  83  8.  W.  100. 

Mr.  Justice  Lurton,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

The  answer  relies  upon  the  act  of  Con- 
gress of  June  20,  1900  [34  Stat,  at  L.  684, 
chap.  3501,  U.  S.  Comp.  Stat  Supp.  1011, 
p.  1288],  being  an  act  to  amend  the  inter- 
state commerce  act  of  1887  [24  Stat,  at  L. 
379,  chap.  104],  as  the  only  regulation  ap- 
plicable to  an  interstate  shipment;  and 
avers  that  the  limitation  of  value,  declared 
in  its  bill  of  lading,  was  valid  and  obliga- 
tory under  that  act.  This  defense  was  de- 
nied. This  constitutes  the  Federal  ques- 
tion and  gives  this  court  jurisdiction. 

Under  the  law  of  Kentucky  this  contract, 
limiting  the  plaintiff's  recovery  to  the 
agreed  or  declared  value,  was  invalid,  and 
the  shipper  was  entitled  to  recover  the 
actual  value,  "unless,"  as  said  in  Adams 
Exp.  Co.  V.  Walker,  110  Ky.  121,  07  L.RJk. 
412,  83  S.  W.  100,  and  affirmed  in  Southern 
Exp.  Co.  v.  Fox  k  Logan,  131  Ky.  267,  133 
Am.  St  Rep.  241,  116  S.  W.  184,  117  S. 
W.  270,  "sufficient  facts  are  shown,  inde- 
pendently of  the  special  contract,  to  avoid 
the  contract  for  fraud,  or  to  create  an  es- 
toppel at  common  law." 

The  question  upon  which  the  case  must 
turn  is  whether  the  operation  and  effect  of 
the  contract  for  an  interstate  shipment,  as 
shown  by  the  receipt  or  bill  of  lading,  is 
^governed  by  the  local  law  of  the  state, [5 00 
or  by  the  acts  of  Congress  regulating  inter- 
state commerce. 

That  the  constitutional  power  of  Con- 
gress to  regulate  commerce  among  the  states 
and  with  foreign  nations  comprehends  pow- 
er to  regulate  contracts  between  the  ship- 
per and  the  carrier  of  an  interstate  ship- 
ment by  defining  the  liability  of  the  carrier 
for  loss,  delay,  injury,  or  damage  to  such 
property,  needs  neitVieT  aT%^m«n\i  T^nt  f^Ar 
tion  of  authority. 
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But  it  is  equally  well  settled  that  unti] 
Congress  has  legislated  upon  the  subject. 
4^0  liability  of  such  a  earrier,  exercising 
its  calling  within  a  particular  state,  al- 
though engaged  in  the  business  of  inter- 
Btaie  commerce,  for  loss  or  damage  to  such 
property,  may  be  regulated  by  the  law  of 
the  state.  Such  regulations  would  fall 
within  that  large  class  of  regulations  which 
it  if  competent  for  a  state  to  make  in  the 
abeonce  of  legislation  by  Congress,  growing 
out  of  the  territorial  jurisdiction  of  tho 
state  over  such  carriers,  and  its  duty  and 
power  to  safeguard  the  general  public 
against  acts  of  misfeasance  and  nonfea- 
sance committed  within  its  limits,  although 
interstate  commerce  may  be  indirectly  af- 
fected: Smith  V.  Alabama,  124  U.  S.  465, 
31  L.  ed.  508,  1  Inters.  Com.  Rep.  804,  8 
Sup.  Ct.  Rep.  564;  New  York,  N.  H.  &  H. 
R.  Co.  V.  New  York,  166  U.  S.  628,  41  L. 
ed.  853,  17  Sup.  Ct.  Rep.  418;  Chicago,  M. 
&  St.  P.  R.  Co.  V.  Solan,  169  U.  S.  133,  137, 
42  L.  ed.  688,  692,  18  Sup.  Ct.  Rep.  289; 
Riehmond  &  A.  R.  Co.  v.  R.  A.  Patterson 
Tobacco  Co.  169  U.  S.  311,  42  L.  ed.  759,  18 
Sup.  Ct.  Rep.  335;  Cleveland,  C.  C.  &  St.  L. 
R.  Co.  ▼.  Illinois,  177  U.  S.  514,  44  L.  ed. 
868,  20  Sup.  Ct.  Rep.  722;  Pennsylvania  R. 
Co.  ▼.  Hughes,  191  U.  S.  477,  48  L.  ed.  268, 
24  Sup.  Ct.  Rep.  132.  In  the  Solan  Case, 
cited  above,  it  was  said  of  such  state  legis- 
lation : 

"They  are  not,  in  themselves,  regulations 
of  interstate  commerce,  although  they  con- 
trol, in  some  degree,  the  conduct  and  the 
liability  of  those  engaged  in  such  com- 
merce. So  long  as  Congress  has  not  legis- 
lated upon  the  particular  subject,  they  are 
rather  to  be  regarded  as  legislation  in  aid 
of  such  commerce,  and  as  a  rightful  exer- 
cise of  the  police  power  of  the  state  to  regu- 
late the  relative  rights  and  duties  of  all 
persons  and  corporations  within  its  limits." 
501]  *In  that  case  the  court  upheld  the 
validity  of  an  Iowa  statute  which  made  void 
every  ''contract,  receipt,  rule,  or  regulation 
which  shall  exempt  any  railway  from  liability 
as  a  common  carrier,  which  would  exist  had 
no  contract,  receipt,  rule,  or  regulation 
been  made  or  entered  into." 

The  contract  there  involved  was  for  trans- 
portation of  cattle  with  a  drover  in  charge, 
and  the  shipper  had  signed  a  contract  lim- 
iting the  liability  to  himself  or  the  drover 
to  $600  for  injury  to  the  person  of  the 
drover.  Proof  was  offered  that  this  limita- 
tion was  the  consideration  of  a  reduced  rate 
of  transportation. 

In  Pennsylvania  R.  Co.  v.  Hughes,   191 

U.  S.  477,  487,  491,  48  L.  ed.  268,  271,  273, 

24  Sup.  Ct  Rep.   132,  there  was  involved 

M  biJJ  of  jMding  in  ml)  essentials  identical 

■'a^   g^e  one  hen  eoneemed,    whereby   it 


was  stipulated  that,  in  consideration  of  « 
reduced  rate  of  freight,  the  shipper  shouM 
receive,  in  case  of  negligent  loss,  the  agreed 
value  declared  in  the  receipt.  The  ship- 
ment was  made  in  New  York,  where  the 
stipulation  was  valid,  to  a  point  in  Penn- 
sylvania, where  such  a  limitation  was  in- 
valid. The  loss  occurred  in  the  latter  state, 
and  the  supreme  court  of  the  state  upheld  a 
judgment  for  the  full  value,  declaring  the 
limitation  invalid  as  forbidden  by  the  pub- 
lic policy  of  that  state.  That  case  came  to 
this  court  upon  the  contention  that  thin 
Pennsylvania  court,  in  refusing  to  limit  thti 
recovery  to  the  valuation  agreed  upon,  had 
denied  to  the  railroad  company  a  right  or 
privilege  secured  to  it  by  the  interstate 
commerce  law.  But  this  court,  as  to  that, 
said: 

"It  may  be  assumed  that  under  the  broad 
power  conferred  upon  Congress  over  inter- 
state commerce,  as  defined  in  repeated  deci- 
sions of  this  court,  it  would  be  lawful  for 
that  body  to  make  provision  as  to  contracts 
for  interstate  carriage,  permitting  the  car- 
rier to  limit  its  liablity  to  a  particular  sum 
in  consideration  of  lower  freight  rates  for 
transportation.  But  upon  examination  of  the 
terms  *of  the  law  relied  upon  we  fail [5 08 
to  find  any  such  provision  therein.  The  sec- 
tions of  the  interstate  commerce  law  relied 
upon  by  the  learned  counsel  for  plaintiff  in 
error  (24  Stat,  at  L.  370,  382,  chap.  104, 
U.  6.  Comp.  Stat.  Supp.  1911,  p.  1284;  25 
Stat,  at  L.  865,  chap.  382,  U.  S.  Comp.  Stat. 
Supp.  1011,  p.  1289)  provide  for  equal 
facilities  to  shippers  for  the  interchange  of 
traffic;  for  nondiscrimination  in  freight 
rates;  for  keeping  schedules  of  rates  open 
to  public  inspection;  for  posting  the  same 
in  public  places,  with  certain  particulars 
as  to  charges,  rules,  and  regulations;  for 
the  publication  of  joint  tariff  rates  for  con- 
tinuous transportation  over  one  or  more 
lines,  to  be  made  public  when  directed  by 
the  Interstate  Commerce  Commission; 
against  advances  in  joint  tariff  rates  except 
after  ten  days'  notice  to  the  Conunission: 
against  reduction  of  joint  tariff  rates  ex- 
cept after  three  days'  like  notice;  making 
it  unlawful  for  any  party  to  a  joint  tariff 
to  receive  or  demand  a  greater  or  less  com- 
pensation for  the  transportation  of  prop- 
erty between  points  as  to  which  a  joint 
tariff  is  made  different  than  is  specified  in 
the  schedule  filed  with  the  Commission; 
giving  remedies  for  the  enforcement  of  the 
foregoing  provisions,  and  providing  penal- 
ties for  their  violation;  making  it  unlawful 
to  prevent  continuous  carriage,  and  pro- 
viding that  no  break  of  bulk,  stoppage,  or 
interruption  by  the  carrier,  unless  made  in 
good  faith,  for  some  necessary  purpose, 
without  intention  to  evade  the  act,  shall 
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prevent  the  eArriage  of  freights  from  being 
treated  as  one  continuous  carriage  from  the 
place  of  shipment  to  the  place  of  destina- 
tion. 

"While,  under  these  provisions,  it  may 
be  laid  that  Congress  has  made  it  obliga- 
tory im  provide  proper  facilities  for  inter- 
state carriage  of  freight,  and  has  prevented 
carriers  from  obstructing  continuous  ship- 
ments on  interstate  lines,  we  look  in  vain 
for  anj  regulation  of  the  matter  here  in 
controversy.  There  is  no  sanction  of  agrep- 
menta  of  this  character  limiting  liability 
to  stipulated  valuations,  and,  until  Con- 
gress shall  legislate  upon  it,  is  there  any 
50 S]  *valid  objection  to  the  state  enforcing 
its  own  regulations  upon  the  subject, 
although  it  may  to  this  extent  indirectly 
affect  interstate  commerce  contracts  of  car- 
riage T" 

In  view  of  the  decisions  of  this  court  in 
the  two  cases  last  referred  to,  we  shall  as- 
sume that  this  case  is  governed  by  them, 
unless  the  subsequent  legislation  of  Con- 
gress ia  such  as  to  indicate  a  purpose  to 
bring  contracts  for  interstate  shipments 
under  one  uniform  rule  of  law  not  subject 
to  the  varying  policies  and  legislation  of 
particular  states. 

The  original  interstate  commerce  act  of 
February  4,  1887,  was  extensively  amended 
by  the  act  of  June  29,  1906  (34  Stat,  at 
ll  684,  chap.  3591,  U.  S.  Comp.  Stat.  Supp. 
1011,  p.  1288).  We  may  pass  by  many  of 
the  changes  and  amendments  made  by  the 
latter  act  as  not  decisive,  and  come  at  once 
to  the  far  more  important  amendment  made 
in  the  20th  section, — an  amendment  bear- 
ing directly  upon  the  carrier's  liability  or 
obligation  under  interestate  contracts  of 
shipment,  and  generally  referred  to  as  the 
Carmack  amendment.  For  convenience  of 
reference,  it  is  set  out  in  the  marginf 
504]  *This  amendment  came  under  consid- 
oration  in  Atlantic  Coast  Line  R.  Co.  v. 
Riverside  Mills,  219  U.  8.  186,  56  L.  ed.  167, 
31  L.R.A.(N.S.)  7,  31  Sup.  Ct  Rep.  164;  but 
the  opinion  and  judgment  was  confined  to 
that  provision  of  the  act  which  mede  the 
initial  carrier  liable  for  a  loss  upon  the 


line  of  a  connecting  carrier,  the  property 
having  been  received  under  a  bill  of  lading 
which  confined  the  liability  of  the  initial 
carrier  to  loss  occurring  upon  its  own  line. 

The  significant  and  dominating  featnres 
of  that  amendment  are  these: 

First.  It  affirmatively  requires  the  initial 
carrier  to  issue  **  a  receipt  or  bill  of  lading 
therefor,"  when  it  receives  "property  for 
transportation  from  a  point  in  one  state  to 
a  point  in  another." 

Second.  Such  initial  carrier  is  made  "lia- 
ble to  the  lawful  holder  thereof  for  any 
loss,  damage,  or  injury  to  such  property 
caused  by  it." 

Third.  It  is  also  made  liable  for  any  loss, 
damage,  or  injury  to  such  property  caused 
by  "any  common  carrier,  railroad,  or  trans- 
portation company  to  which  such  property 
may  be  delivered,  or  over  whose  line  or  lines 
such  property  may  pass." 

Fourth.  It  affirmatively  declares  that  "no 
contract,  receipt,  rule,  or  regulation  shall 
exempt  such  commmon  carrier,  railroad,  or 
transportation  company  from  the  liability 
hereby  imposed." 

Prior  to  that  amendment,  the  rule  of  car- 
riers' liability,  for  an  interstate  shipment 
of  property,  as  enforced  in  both  Federal 
and  state  courts,  was  either  that  of  the 
general  common  law,  as  declared  by  this 
court  and  enforced  in  the  Federal  courts 
throughout  the  United  States  (Hart  v. 
Pennsylvania  R.  Co.  112  U.  S.  331,  28  L. 
ed.  717,  6  Sup.  Ct.  Rep.  161),  or  that  de- 
termined by  the  supposed  public  policy  of 
a  particular  state  (Pennsylvania  R.  Co.  v. 
Hughes,  191  U.  S.  477,  48  L.  ed.  268,  24 
Sup.  Ct.  Rep.  132),  or  that  prescribed  by 
statute  law  of  a  particular  state  (Chicago, 
M.  A  St.  P.  R.  Co.  V.  Solan,  169  U.  S.  133, 
42  L.  ed.  688,  18  Sup.  CIt.  Rep.  289). 

Neither  uniformity  of  obligation  nor  of 
liability  was  'possible  until  Congress  [505 
should  deal  with  the  subject.  The  situation 
was  well  depicted  by  the  supreme  court  of 
Georgia  in  Southern  P.  Co.  v.  Crenshaw 
Bros.  5  Ga.  App.  676,  63  S.  E.  866,  where 
that  court  said: 

"Some  states  allow  carriers   to  exempt 


tThat  any  common  carrier,  railroad,  or 
transportation  company  receiving  property 
for  transporation  from  a  point  in  one  state 
to  a  point  in  another  state  shall  issue  a 
reoeipt  or  bill  of  lading  therefor,  and  shall 
be  liable  to  the  lawful  holder  thereof  for 
any  Iom,  damage,  or  injury  to  such  prop- 
•rfjr  caused  by  it  or  by  any  common  car- 
rier, railroad,  or  transportation  company 
to  which  such  property  may  be  delivered, 
or  over  whose  line  or  lines  such  property 
may  pass;  and  no  contract,  receipt,  rule, 
•r  regulation  shall  exempt  such  common 
carrier,  railroad,  or  transportation  company 
from  the  huhilify  hereby  impoaed:  Fro- 
§f  It,  ed. 


vided,  That  nothing  in  this  section  shall  de- 
prive any  holder  of  such  receipt  or  bill  of 
lading  of  any  remedy  or  right  of  action 
which  he  has  under  existing  law. 

That  the  common  carrier,  railroad,  or 
transportation  company  issuing  such  re- 
ceipt or  bill  of  lading  shall  be  entitled  to 
recover  from  the  common  carrier,  railroad, 
or  transportation  company  on  whose  line 
the  loss,  damage,  or  injury  shall  have  been 
sustained,  the  amount  of  such  loss,  damage, 
or  injury,  as  it  may  be  required  to  pay  to 
the  owners  of  such  property,  as  ma^^  ia  «sV 
denced  by  any  xeoeipt,  yio^cikV  ^t  Vta.TL- 
•cript  thereof. 
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themselves  from  all  or  a  part  of  the  com- 
mon-law liability  by  rule,  regulation,  or 
contract;  others  did  not.  The  Federal 
courts  sitting  in  the  various  states  were 
following  the  local  rule,  a  carrier  being 
held  liable  in  one  court  when,  under  the 
same  state  of  facts,  he  would  be  exempt 
from  liability  in  another.  Hence  this 
branch  of  interstate  commerce  was  being 
subjected  to  such  a  diversity  of  legislative 
and  judicial  holding  that  it  was  practically 
impossible  for  a  shipper  engaged  in  a  busi- 
ness that  extended  beyond  the  confines  of 
his  own  state,  or  a  carrier  whose  lines 
were  extensive,  to  know,  without  consider- 
able investigation  and  trouble,  and  even 
then  oftentimes  with  but  little  certainty, 
what  would  be  the  carrier's  actual  respon- 
sibility as  to  goods  delivered  to  it  for  trans- 
portation from  one  state  to  another.  The 
congressional  action  has  made  an  end  to 
this  diversity,  for  the  national  law  is  para- 
mount and  supersedes  all  state  laws  as  to 
the  rights  and  liabilities  and  exemptions 
created  by  such  transactions.  This  was 
doubtless  the  purpose  of  the  law;  and  this 
purpose  will  be  effectuated,  and  not  im- 
paired or  destroyed,  by  the  state  courts' 
obeying  and  enforcing  the  provisions  of  the 
Federal  statute  where  applicable  to  the  fact 
in  such  cases  as  shall  come  before  them." 
That  the  legislation  supersedes  all  the 
regulations  and  policies  of  a  particular 
state  upon  the^me  subject  results  from  its 
general  character.  It  embraces  the  subject 
of  the  liability  of  the  carrier  under  a  bill 
of  lading  which  he  must  issue,  and  limits 
his  power  to  exempt  himself  by  rule,  regu- 
lation, or  contract.  Almost  every  detail  of 
the  subject  is  covered  so  completely  tliat 
there  can  be  no  rational  doubt  but  that  Con- 
606]gress  intended  to  take  possession  of  *the 
subject,  and  supersede  all  state  regulation 
with  reference  to  it.  Only  the  silence  of 
Congress  authorized  the  exercise  of  the 
police  power  of  the  state  upon  the  subject 
of  such  contracts.  But  when  Congress  acted 
in  such  a  way  as  to  manifest  a  purpose  to 
exercise  its  conceded  authority,  the  regulat- 
ing power  of  the  state  ceased  to  exist. 
Northern  P.  R.  Co.  v.  Washington,  222  U. 
8.  370,  66  L.  ed.  237,  32  Sup.  Ct.  Rep. 
160;  Southern  R.  Co.  v.  Reid,  222  U.  8. 
424,  66  L.  ed.  267,  32  Sup.  Ct  Rep.  140; 
Second  Employers'  Liability  Cases  (Mondou 
T.  New  York,  N.  H.  &  H.  R.  Co.)  223  U.  S. 
1,  66  L.  ed.  327,  38  L.RJl.(N.S.)  44,  32 
Sup.  Ct.  Rep.  169. 

To   hold    that   the    liability    therein    de- 
clared may  be  increased  or  diminished  by 
local  regulation  or   local   views   of  public 
policy  will  either  make  the  provision  less 
thmn  supreme,    or   indicate    that   Congress 
Ams  not  Bbown  m  purpoae  to  take  posses- 


sion of  the  subject.  The  first  would  be  un* 
thinkable,  and  the  latter  would  be  to  revert 
to  the  uncertainties  and  diversities  of  ml* 
ings  which  led  to  the  amendment.  The 
duty  to  issue  a  bill  of  lading,  and  the  lia* 
bility  thereby  assumed,  are  covered  in  full; 
and  though  there  is  no  reference  to  the  ef- 
fect upon  state  regulation,  it  is  evident  that 
Congress  intended  to  adopt  a  uniform  mla 
and  relieve  such  contracts  from  the  diverM 
regulation  to  which  they  had  been  thereto- 
fore subject. 

What  is  the  liability  imposed  upon  iha 
carrier?  It  is  a  liability  to  any  holder  of 
the  bill  of  lading  which  the  primary  car- 
rier is  required  to  issue  "for  any  loss,  dam- 
age, or  injury  to  such  property  caused  bj 
it,"  or  by  any  connecting  carrier  to  whom 
the  goods  are  delivered.  The  suggestioa 
that  an  absolute  liability  exists  for  every 
loss,  damage,  or  injury,  from  any  and  every 
cause,  would  be  to  make  such  a  carrier  aa 
absolute  insurer,  and  liable  for  unavoid- 
able loss  or  damage,  though  due  to  uncon- 
trollable forces.  That  this  was  the  intent 
of  Congress  is  not  conceivable.  To  giva 
such  emphasis  to  the  words,  "any  loss  or 
damage,"  would  be  to  ignore  the  qualifying 
words,  "caused  by  it"  The  liability  thus 
imposed  is  limited  to  "any  loss,  injury,  or 
damage  caused  by  it  or  a  succeeding 
'carrier  to  whom  the  property  may  be[507 
delivered;"  and  plainly  implies  a  liability 
for  some  default  in  its  common-law  duty  aa 
a  common  carrier. 

But  it  has  been  argued  that  the  nonex- 
clusive character  of  this  regulation  is  mani- 
fested by  the  proviso  of  the  section,  and 
that  state  legislation  upon  the  same  subject 
is  not  superseded,  and  that  the  holder  of 
any  such  bill  of  lading  may  resort  to  any 
right  of  action  against  such  a  carrier,  con- 
ferred by  existing  state  law.  This  view  is 
untenable.  It  would  result  in  the  nullifica- 
tion of  the  regulation  of  a  national  sub-, 
ject,  and  operate  to  maintain  the  confusion 
of  the  diverse  regulation  which  it  was  tho 
purpose  of  Congress  to  put  an  end  to. 

What  this  court  said  of  the  22d  section 
of  this  act  of  1887  in  the  case  of  Texas  & 
P.  R.  Co.  V.  Abilene  Cotton  Oil  Co.  204 
U.  S.  426,  61  L.  ed.  663,  27  Sup.  Ct  Rep. 
360,  9  Ann.  Cas.  1076,  is  applicable  to 
this  contention.  It  was  claimed  that  that 
section  continued  in  force  all  rights  and 
remedies  under  the  common  law  or  other 
statutes.  But  this  court  said  of  that  con- 
tention what  must  be  said  of  the  proviso 
in  the  20th  section,  that  it  was  evidently 
only  intended  to  continue  in  existence  sudi 
other  rights  or  remedies  for  the  redress  of 
some  specific  wrong  or  injury,  whether  gitt- 
en  by  the  interstate  commerce  act,  or  hf 
state  statute,  or  common  law,  not  incoa- 
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sistent  with  the  rules  and  regulations  pre- 
scribed by  the  provisions  of  this  act.  Again, 
it  was  said  of  the  same  clause,  in  the  same 
case,  that  it  could  not  in  reason  be  con- 
strued as  continuing  in  a  shipper  a  common- 
law  right  the  existence  of  which  would  be 
inconsistent  with  the  provisions  of  the  act. 
In  other  words,  the  act  cannot  be  said  to 
destroy  itself. 

To  construe  this  proviso  as  preserving 
to  the  holder  of  any  such  bill  of  lading 
any  right  or  remedy  which  he  may  have  had 
under  existing  Federal  law  at  the  time  of 
his  action  gives  to  it  a  more  rational  in- 
terpretation than  one  which  would  preserve 
rights  and  remedies  under  existing  state 
laws,  for  the  latter  view  would  cause  the 
50  8]  proviso  to  'destroy  the  act  itself.  One 
illustration  would  be  a  right  to  a  remedy 
against  a  succeeding  carrier,  in  preference 
to  proceeding  against  the  primary  carrier, 
for  a  loss  or  damage  incurred  upon  the 
line  of  the  former.  The  liability  of  such 
succeeding  carrier  in  the  route  would  be 
that  imposed  by  this  statute,  and  for  which 
the  first  carrier  might  have  been  made 
liable. 

We  come  now  to  the  question  of  the 
validity  of  the  provision  in  the  receipt  or 
bill  of  lading  limiting  liability  to  the 
agreed  value  of  $50,  as  shown  therein.  This 
limiting  clause  is  in  these  words: 

"In  consideration  of  the  rate  charged  for 
carrying  said  property,  which  is  regulated 
by  the  value  thereof,  and  is  based  upon  a 
valuation  of  not  exceeding  $50  unless  a 
greater  value  is  declared,  the  shipper  agrees 
that  the  value  of  said  property  is  not  more 
than  $50,  unless  a  greater  value  is  stated 
herein,  and  that  the  company  shall  not  be 
liable  in  any  event  for  more  than  the  value 
so  stated,  nor  for  more  than  $50  if  no 
value  is  stated  herein." 

The  answer  states  that  the  schedules 
which  the  express  company  had  filed  with 
the  Interstate  Commerce  Commission 
showed  rates  based  upon  valuations;  and 
that  the  lawful  and  established  rate  for 
such  a  shipment  as  that  made  by  the  plain- 
tiff from  Cincinnati  to  Augusta,  having  a 
value  not  in  excess  of  $50,  was  25  cents, 
while  for  the  same  package,  if  its  value 
had  been  declared  to  be  $125,  the  amount 
for  which  the  plaintiff  sues  as  the  actual 
value,  the  lawful  charge,  according  to  the 
rate  filed  and  published,  would  have  been 
55  cents.  It  is  further  averred  that  the 
package  was  sealed,  and  its  contents  and 
actual  value  unknown  to  the  defendant's 
sgent. 

That  no  inquiry  was  made  as  to  the  ac- 
tual value  is  not  vital  to  the  fairness  of 
the  agreement  in  this  case.  The  receipt 
which  was  accepted  showed  that  the  charge 
67  Ii.  ea.  21 


made  'was  based  upon  a  valuation  of  [509 
$50  unless  a  greater  value  should  be  stated 
therein.  The  knowledge  of  the  shipper  that 
the  rate  was  based  upon  the  value  is  to 
be  presumed  from  the  terms  of  the  bill  of 
lading  and  of  the  published  schedules  filed 
with  the  Commission.  That  presumption  is 
strengthened  by  the  fact  that  across  the 
top  of  this  bill  of  lading  there  was  this 
statement  in  bold  type:  'This  company's 
charge  is  based  upon  the  value  of  the  prop- 
erty, which  must  be  declared  by  the  ship- 
per." 

That  a  common  carrier  cannot  exempt 
himself  from  liability  for  his  own  negligence 
or  that  of  his  servants  is  elementary.  York 
Mfg.  Co.  V.  Illinois  C.  R.  Co.  3  Wall.  107, 
18  L.  ed.  170;  New  York  C.  R.  Co.  v.  Lock- 
wood,  17  Wall.  357,  21  L.  ed.  627;  Bank 
of  Kentucky  v.  Adams  Exp.  Co.  93  U.  S. 
174,  23  L.  ed.  872;  Hart  v.  Pennsylvania 
R.  Co.  112  U.  S.  331,  338,  28  L.  ed.  717, 
720,  5  Sup.  Ct.  Rep.  151.  The  rule  of  the 
conunou  law  did  not  limit  his  liability  to 
loss  and  damage  due  to  his  own  negligence, 
or  that  of  his  servants.  That  rule  went 
beyond  this,  and  he  was  liable  for  any  loss 
or  damage  which  resulted  from  human 
agency,  or  any  cause  not  the  act  of  God 
or  the  public  enemy.  But  the  rigor  of  this 
liability  might  be  modified  through  any 
fair,  reasonable,  and  just  agreement  with 
the  shipper  which  did  not  include  exemp- 
tion against  the  negligence  of  the  carrier 
or  his  servants.  The  inherent  right  to  re- 
ceive a  compensation  commensurate  with 
the  risk  involved  the  right  to  protect  him- 
self from  fraud  and  imposition  by  reason- 
able  rules  and  regulations,  and  the  right 
to  agree  upon  a  rate  proportionate  to  the 
value  of  the  property  transported. 

It  has  therefore  become  an  established 
rule  of  the  common  law,  as  declared  by  this 
court  in  many  cases,  that  such  a  carrier 
may,  by  a  fair,  open,  just,  and  reasonable 
agreement,  limit  the  amount  recoverable 
by  a  shipper  in  case  of  loss  or  damage  to  an 
agreed  value,  nuide  "for  the  purpose  of  ob- 
taining the  lower  of  two  or  more  rates  of 
'charges  proportioned  to  the  amount  of  [5 10 
the  risk.  York  Mfg.  Co.  v.  Illinois  C.  R.  Co. 
3  Wall.  107,  18  L.  ed.  170;  New  York  C. 
R.  Co.  V.  Lockwood,  17  Wall.  357,  21  L.  ed. 
627;  Hart  v.  Pennsylvania  R.  Co.  112  U. 
S.  331,  338,  28  L.  ed.  717,  720,  5  Sup.  Ct. 
Rep.  151;  Phoenix  Ins.  Co.  v.  Erie  &  W. 
Transp.  Co.  117  U.  S.  312,  322,  29  L.  ed. 
873,  878,  6  Sup.  Ct.  Rep.  1176;  Liverpool 
&  G.  W.  Steam  Co.  v.  Phenix  Ins.  Co. 
(The  Montana)  129  U.  S.  397,  442,  32  L. 
ed.  788,  792,  9  Sup.  Ct.  Rep.  469;  New 
York,  L.  E.  h  W.  R.  Co.  v.  Estill,  147  U.  S. 
591,  610,  37  L.  ed.  292,  305,  13  Su^.  Ct, 
Rep.  444;  Pr\mroM  -v.  V?%«\«tXL  ^3. 1f^«^, 
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Co.  164  U.  8.  1,  15,  88  L.  ed.  883,  889,  14 
Sup.  Ct.  Rep.  1098;  Chicago,  M.  k  St  P. 
R.  Co.  V.  Solan,  169  U.  S.  133,  135,  42  L. 
ed.  688,  690,  18  Sup.  Ct.  Rep.  289 ;  Calderon 
T.  Atlas  S.  6.  Co.  170  U.  S.  272,  278,  42 
L.  ed.  1033,  1035,  18  Sup.  Ct  Rep.  688; 
Pennsylvania  R.  Co.  v.  Hughes,  191  U.  S. 
477,  485,  48  L.  ed.  268,  271,  24  Sup.  Ct. 
Rep.  132. 

That  such  a  carrier  might  fix  his  charges 
somewhat  in  proportion  to  the  value  of  the 
property  is  )uite  as  reasonable  and  just  as 
a  rate  measured  by  the  character^  of  the 
shipment.  The  piinciple  is  that  the  charge 
should  bear  some  reasonable  relation  to  the 
responsibility,  and  that  the  care  to  be  ex- 
ercised shall  be  in  some  degree  measured 
by  the  bulk,  weight,  character,  and  value  of 
the  property  carried. 

Neither  is  it  conformable  to  plain  prin- 
ciples of  justice  that  a  shipper  may  under- 
state the  value  of  his  property  for  the 
purpose  of  reducing  the  rate,  and  then  re- 
cover a  larger  value  in  case  of  loss.  Nor 
does  a  limitation  based  upon  an  agreed 
value  for  the  purpose  of  adjusting  the  rate 
conflict  with  any  sound  principle  of  public 
policy.  The  reason  for  the  legality  of  such 
agreements  is  well  stated  in  Hart  v.  Penn- 
sylvania R.  Co.  112  U.  S.  331,  338,  28  L. 
ed.  717,  720,  6  Sup.  Ct.  Rep.  151,  where  it 
is  said: 

"The  limitation  as  to  value  has  no  ten- 
dency to  exempt  from  liability  for  negli- 
gence. It  does  not  induce  want  of  care. 
It  exacts  from  the  carrier  the  measure  of 
care  due  to  the  value  agreed  on.  The 
carrier  is  bound  to  respond  in  that  value 
for  negligence.  The  compensation  for  car- 
riage is  based  on  that  value.  The  shipper 
is  estopped  from  saying  that  the  value  is 
greater.  The  articles  have  no  greater  value, 
for  the  purposes  of  the  contract  of  transpor- 
tation, between  the  parties  to  that  contract. 
511]The  'carrier  must  respond  for  negli- 
gence up  to  that  value.  It  is  just  and  reason- 
able that  such  a  contract,  fairly  entered  into, 
and  where  there  is  no  deceit  practised  on 
the  shipper,  should  be  upheld.  There  is 
no  violation  of  public  policy.  On  the  con- 
trary, it  would  be  unjust  and  unreason- 
able, and  would  be  repugnant  to  the  sound- 
est principles  of  fair  dealing  and  of  the 
freedom  of  contracting,  and  thus  in  con- 
flict with  public  policy,  if  a  shipper  should 
be  allowed  to  reap  the  benefit  of  the  con- 
tract if  there  is  no  loss,  and  to  repudiate 
it  in  case  of  loss." 

The  statutory   liability,   aside   from    re- 
sponsibility for  the  default  of  a  connecting  | 
carrier  in  the  route,  is  not  beyond  the  lia- 
bility imposed  by  the  common  law,  as  that 
^^hfy'  of  Imw  applicable  to  carriers  has  been 
iBtBrprwied  bj  tbis  court,  as  well  as  many 


courts  of  the  states.  Greenwald  v.  Barrett» 
199  N.  Y.  170,  176,  35  L.RJL(N.S.)  971, 
92  N.  E.  218;  Bernard  v.  Adams  Exp.  Co. 
206  Mass.  264,  259,  28  L.R.A.(N.S.)  299, 
91  N.  E.  326,  18  Ann.  Cas.  361.  The  ex- 
emption forbidden  is,  as  stated  in  the  case 
last  cited,  "a  statutory  declaration  that  a 
contract  of  exemption  from  liability  for 
negligence  is  against  public  policy  and 
void."  This  is  no  more  than  this  eourt, 
as  well  as  other  courts  administering  the 
same  general  conunon  law,  have  many 
times  declared.  In  the  same  case,  just  such 
a  stipulation  as  that  here  involved  was  up* 
held,  the  court  saying: 

"But  such  a  contract  as  we  are  consider- 
ing in  this  case  is  not  an  exemption  from 
liability  for  negligence  in  the  management 
of  property,  within  the  meaning  of  the  stat- 
ute. It  LB  a  contract  as  to  what  the  prop- 
erty is,  in  reference  to  its  value.  The  pur- 
pose of  it  is  not  to  change  the  nature  of 
the  undertaking  of  the  common  carrier,  or 
limit  his  obligation  in  the  care  and  manage- 
ment of  that  which  is  intrusted  to  him. 
It  is  to  describe  and  define  the  subject- 
matter  of  the  contract,  so  far  as  the  par- 
ties care  to  define  it,  for  the  purpose  of 
showing  of  what  value  that  is  which  comes 
into  the  carrier's  possession,  and  for  which 
he  must  account  in  the  performance  of  his 
duty  *as  a  carrier.  It  is  not  in  any[512 
proper  sense  a  contract  exempting  him  from 
liability  for  the  loss,  damage,  or  injury  to  the 
property,  as  the  shipper  describes  it  in 
stating  its  value  for  the  purpose  of  deter- 
mining for  what  the  carrier  shall  be  ac- 
countable upon  his  undertaking,  and  what 
price  the  shipper  shall  pay  for  the  service 
and  for  the  risk  of  loss  which  the  carrier 
assumes." 

In  Greenwald  v.  Barrett,  cited  above,  the 
same  conclusion  was  reached  as  to  the  na- 
ture of  the  liability  imposed  and  the  pur- 
port of  the  exemption  forbidden,  the  court, 
among  other  things,  saying: 

"The  language  of  the  enactment  does  not 
disclose  any  intent  to  abrogate  the  right  of 
common  carriers  to  regulate  their  charges 
for  carriage  by  the  value  of  the  goods,  or 
to  agree  with  the  shipper  upon  a  valuation 
of  the  property  carried.  It  has  been  the 
uniform  practice  of  transportation  compa- 
nies in  this  country  to  make  their  charges 
dependent  upon  the  value  of  the  property 
carried;  and  the  propriety  of  this  practice 
and  the  legality  of  contracts  signed  by  the 
shipper,  agreeing  upon  a  valuation  of  the 
property,  were  distinctly  upheld  by  the 
Supreme  Court  of  the  United  States  in 
Hart  V.  Pennsylvania  R.  Co.  112  U.  S.  331, 
341,  28  L.  ed.  717,  721,  6  Sup.  Ct.  Rep. 
161." 

To  the  same  effect  are  the  cases  of  Travis 
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T.  Wells,  F.  &  Co.  79  N.  J.  L.  83,  74  Atl. 
444;  Fielder  t.  Adams  Exp.  Co.  69  W.  Va. 
138,  71  S.  E.  99;  Larsen  v.  Oregon  Short 
Line  R.  Co.  38  Utah,  130,  110  Pac.  983. 
See  also  Atkinson  v.  New  York  Transfer 
Co.  76  N.  J.  L.  608,  71  Atl.  278,  as  to 
the  general  rule. 

That  a  carrier  rate  may  be  graduated 
by  value,  and  that  a  stipulation  limiting  re- 
covery to  an  agreed  value,  made  to  adjust 
the  rate,  is  recognized  by  the  Interstate 
Commerce  Commission,  see  Re  Released 
Rates,  13  Inters.  Com.  Rep.  660. 

We  therefore  reach  the  conclusion  that 
the  provision  of  the  act  forbidding  exemp- 
tions from  liability  imposed  by  the  act  is 
not  violated  by  the  contract  here  in  ques- 
tion. 

5 IS]  *The  demurrer  to  the  answer  of  the 
defendant  below  should  have  been  overruled. 
For  this  reason  the  judgment  is  reversed, 
with  direction  to  overrule  the  demurrer, 
and  for  such  further  proceedings  as  are  not 
inconsistent  with  this  opinion.  i 


CHICAGO,  BURLINGTON,  &  QUINCY 
RAILWAY  COMPANY,  Plflf.  in  Err., 

V. 

H.  FRED  MILLER. 

(See  S.  C.  Reporter's  ed.  613-518.) 

Commerce  —  excluslveness  of  Federal 
power  —  superseding  state  regulation 
—  carrier's  liability. 

1.  Congress  has  so  manifested  a  purpose 
in  the  Carmack  amendment  of  June  29, 
1906,  to  the  act  of  February  4,  1887,  §  20, 
to  take  possession  of  the  subject  of  the  lia- 
bility of  a  railway  carrier  for  loss  or  dam- 
age to  an  interstate  shipment,  as  to  super- 
sede all  state  regulations  upon  the  same 
subject,  including  the  provisions  of  state 
Constitutions  or  laws  invalidating  contracts 
limiting  the  carrier's  liability  to  an  agreed 
▼alue,  made  to  adjust  the  rate. 

[For  other  cases,  see  Commerce,  I.  c,  in  Digest 
Sup.  Ct.  1908.1. 

Carriers  —  limiting  liability  —  agreed 
Talue  —  effect  of  Carmack  amend- 
ment. 

2.  The  shipper  and  carrier  of  an  inter- 
state  shipment  are  not  forbidden  to  con- 
traet  to  limit  the  carrier's  liability  to  an 
agreed  value,  made  to  adjust  the  rate,  by 
the  provisions  of  the  Carmack  amendment 


of  June  29,  1906>  to  the  act  of  February  4, 
1887,  §  20,  prohibiting  exemptions  from  the 
liability  imposed  by  that  act. 
[For  other  cases,  see  Carriers,  II.  b,  7,  b,  in 
Digest   Sap.   Ct.   1908.] 

[No.   17.] 

Argued  March  8  and  11,  1912.  Ordered  for 
reargument  before  full  bench  April  8, 
1912.  Reargued  October  22,  1912.  De- 
cided January  6,  1913. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Nebraslca  to  review  a  judgment 
which  affirmed  a  judgment  of  the  District 
Court  of  Custer  County,  in  that  state,  en- 
forcing the  liability  of  a  carrier  for  the  full 
value  of  a  lost  interstate  shipment,  not- 
withstanding a  contract  stipulation  limit- 
ing the  carrier's  liability  to  the  agreed 
value.  Reversed  and  remanded  for  further 
proceedings. 

See  same  case  below,  85  Neb.  458,  123 
N.  W.  449. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Arthur  R.  Wells  and  Robert 
B.  Soott  argued  the  cause  and  filed  a  brief 
for  plaintiff  in  error: 

The  publication  and  filing  of  the  tariff 
schedules,  and  the  strict  prohibition  of  all 
departure  therefrom,  or  of  even  engaging  in 
commerce  until  they  had  been  published  and 
filed,  were  the  means  adopted  by  Congress 
to  effectuate  the  purposes  which  Congress 
had  in  view  in  the  enactment  of  the  acts 
to  regulate  commerce,  and  to  furnish  a 
standard  by  which  they  might  be  enforced. 

New  York,  N.  H.  A  H.  R.  Ca  v.  Inter- 
state Commerce  Commission,  200  U.  S.  361, 
391,  50  L.  ed.  515,  521,  26  Sup.  Ct  Rep.  272; 
Louisville  A  N.  R.  Co.  v.  Mottley,  219  U.  S. 
467,  55  L.  ed.  297,  84  L.R.A.(N.S.)  671, 
31  Sup.  Ct.  Rep.  265;  Southern  R.  Co.  v. 
Reid,  222  U.  S.  424,  56  L.  ed.  257,  32  Sup. 
Ct.  Rep.  140;  Chicago  A  A.  R.  Co.  v.  United 
States,  26  L.R.A.(N.S.)  551,  84  C.  C.  A. 
324,  156  Fed.  563. 

Although  the  Hepburn  act  gave  the  Com- 
mission power,  upon  complaint  and  hearing, 
to  prescribe  reasonable  rates,  rules,  regula- 
tions, and  practices,  and  to  require  their 
observance.  Congress  left  with  the  carriers 
the  right,  and  charged  upon  them  the  duty 
of  making  in  the  first  instance  the  rates 


Note. — State  statutes  regulating  the  lia- 
bility of  carriers  with  respect  to  shipments 
over  eonneeting  lines,  as  interference  with 
interstate  commerce — see  note  to  Skipper  v. 
Seaboard  Air  Line  R.  Co.  7  L.RJl.(N.S.) 
888. 

As  to  limitation  of  carrier's  liability  for 
loss  to  agreed  valuation — see  note  to  Everett 
▼.  Norfolk  A  S.  R.  Ca  1  L.RJL.(N.8.)  985. 

As  to  carrier's  power  to  limit  Mmonnt  of 
•7  Id,  ed. 


I  liability  in  case  of  negligence  generally — 
see  note  to  Ballou  v.  Earle,  14  Lr.A.  433. 

As  to  right  to  limit  liability  by  contract 
in  the  absence  of  negligence — see  note  to 
Little  Rock  A  Ft.  S.  R.  Co.  v.  Cravens,  18 
L.R.A.  527. 

And,  i^enerally,  as  to  liability  of  connect- 
ing carrier  for  loss  beyond  its  oiwn  \\tl<^ — «m^ 
note  to  Roy  y,  Oh«sav««\i^«  ^  O.  '^  Co.  ^\ 

L.R.A.(N.8.)  1. 
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which  should  be  charged  and  the  rulea  and 
regulations  which  should  govern  the  trans- 
portation of  property  in  interstate  com- 
merce. 

Interstate  Commerce  Commission  v.  Cin- 
cinnati, N.  0.  &  T.  P.  R.  Co.  167  U.  S.  479, 
602,  42  L.  ed.  243,  252,  17  Sup.  Ct.  Rep. 
890;  Interstate  Commerce  Commission  ▼. 
Chicago  0.  W.  R.  Co.  209  U.  S.  108,  119,  52 
L.  ed.  705,  713,  28  Sup.  Ct.  Rep.  493. 

The  carrier's  rules  and  regulations  fixing 
or  affecting  the  amount  of  the  rates  charged 
or  the  Talue  of  the  service  rendered,  when 
embodied  in  the  published  tariffs  and  filed 
with  the  Commission,  became  in  effect  regu- 
lationa  imposed  by  law,  and  had  the  same 
binding  force  upon  the  shipper  and  carrier 
MM  if  they  had  been  enacted  by  Congress 
itMlf. 

Armour  Packing  Co.  v.  United  States,  209 
U.  8.  56,  72,  80-83,  52  L.  ed.  681,  691,  694, 
695,  28  Sup.  Ct.  Rep.  428;  Louisville  &  N. 
R.  Co.  V.  Mottley,  219  U.  S.  467,  476,  55 
L.  ed.  297,  301,  34  L.RJ^.(N.S.)  671,  31  Sup. 
Ct.  Rep.  266;  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Hefiey,  158  U.  S.  98,  39  L.  ed.  910,  16  Sup. 
Ct.  Rep.  802;  Texas  &  P.  R.  Co.  v.  Mugg,  202 
U.  S.  242,  50  L.  ed.  1011,  26  Sup.  Ct.  Rep. 
628;  Texas  k  P.  R.  Co.  v.  Abilene  Cotton 
Oil  Co.  204  U.  S.  426,  51  L.  ed.  553,  27  Sup. 
Ct  Rep.  350,  9  Ann.  Cas.  1075;  Southern  R. 
Co.  v.  Reid,  222  U.  S.  424,  56  L.  ed.  257,  32 
Sup.  Ct.  Rep.  140;  Arkansas  Fertilizer  Co. 
T.  Interstate  Commerce  Commission,  193 
Fed.  667;  Poor  v.  Chicago,  B.  &  Q.  R.  Co. 
12  Inters.  Com.  Rep.  422;  Blinn  v.  South- 
ern P.  Co.  18  Inters.  Com.  Rep.  430. 

If  the  plaintiff  believed  that  the  rule 
contained  in  the  published  classification, 
making  the  rate  dependent  upon  the  de- 
clared valuation  of  the  animal  shipped,  and 
binding  the  shipper  by  the  value  he  placed 
upon  the  animal,  was  unreasonable  in  any 
respect,  it  was  his  duty  to  declare  the  true 
valuation  upon  which  he  desired  to  rely  in 
case  of  the  injury  or  death  of  the  animal, 
and  pay  the  rate  assessed  upon  that  basis, 
and  then  apply  to  the  Commission  for  an 
order  of  reparation. 

Texas  A,  P.  R.  Co.  v.  Abilene  Cotton  Oil 
Co.  204  U.  S.  426,  51  L.  ed.  553,  27  Sup.  Ct. 
Rep.  350,  9  Ann.  Cas.  1075;  Baltimore  & 
0.  R.  Co.  V.  United  States  ex  rel.  Pitcaim 
Coal  Co.  216  U.  S.  481,  54  L.  ed.  292,  30 
Sup.  Ct.  Rep.  164;  Interstate  Commerce 
Commission  v.  Illinois  C.  R.  Co.  215  U.  S. 
452,  64  L.  ed.  280,  30  Sup.  Ct.  Rep.  155. 

In  some  jurisdictions,  contracts  relieving 
the  carrier  from  all  losses  not  due  to  its 
gross  negligence  are  valid  and  enforceable. 
In  the  majority  of  the  states  the  rule  is 
otherwise,  and  carriers  may,  for  a  valid 
conaidention,  limit  their  iiahililj  for  such 
loas^  on/jr  MS  are  not  cauBed  bj  their  want 


of  ordinary  care.  Upon  this  subject  there 
has  been  little  harmony  in  the  decisions  of 
the  state  courts.  * 

6  Cyc.  385  et  seq.;  1  Hutchinson,  Carr.  3d. 
ed.  §§  388-492;  2  Wyman,  Public  Serrioe 
Corp.  §§  1000-1026. 

The  common  law  as  established  by  the 
Federal  courts,  whose  decisions  are  alone 
controlling  in  Uiis  matter,  forbids  a  common 
carrier  from  exempting  himself  from  liabil- 
ity for  his  negligence  and  that  of  his  serr- 
ants,  but  does  permit  such  special  contraota 
restricting  the  full  common-law  responai- 
bility  of  a  common  carrier  as  do  not  haTe 
that  effect,  and  are  otherwise  just  and  rea- 
sonable in  the  eye  of  the  law. 

New  York  C.  R.  Co.  v.  Lockwood,  17  Wall. 
357,  21  L.  ed.  627,  10  Am.  Neg.  Caa.  624; 
Bank  of  Kentucky  v.  Adams  Exp.  Co.  93 
U.  S.  174,  23  L.  ed.  872;  Liverpool  ft  0.  W. 
Steam  Co.  v.  Phenix  Ins.  Ca  (The  Montana) 
129  U.  S.  397,  32  L.  ed.  788,  9  Sup.  Ct.  R^ 
469;  Cau  v.  Texas  ft  P.  R.  Ca  194  U.  8. 
427,  48  L.  ed.  1053,  24  Sup.  Ct  Rep.  66S. 

In  the  absence  ojf  legislation  by  Oongreaa, 
these  conflicting  state  rules  have  governed 
Interstate  shipments. 

Chicago,  M.  ft  St.  P.  R.  Co.  y.  Solan,  160 
U.  S.  133,  42  L.  ed.  688,  18  Sup.  Ct  Repw 
289;  Pennsylvania  R.  Co.  v.  Hughes,  191  U. 
S.  477,  48  L.  ed.  268,  24  Sup.  Ct.  Rep.  1S2. 

The  conmion  law  of  the  United  States,  as 
interpreted  by  the  Supreme  Court,  had  long 
permitted  carriers  to  offer  alternative  ratea 
based  upon  the  value  of  the  goods,  and  bind 
the  shipper  by  a  designated  valuation  of  the 
goods.  Such  contracts  are  not  considered 
to  free  the  carrier  from  the  consequenoea  oi 
its  negligence. 

New  York  C.  ft  H.  R.  R.  Co.  v.  Fraloff, 
100  U.  S.  24,  27,  26  L.  ed.  631,  633;  Hart  y. 
Pennsylvania  R.  Co.  112  U.  S.  831,  28  L.  ed. 
717,  5  Sup.  Ct  Rep.  151;  Primrose  y.  West- 
ern U.  Teleg.  Co.  154  U.  S.  1,  15,  38  L.  ed. 
883,  890,  14  Sup.  Ct  Rep.  1098;  Chicago^ 
M.  ft  St.  P.  R.  Co.  y.  Solan,  169  U.  S. 
133,  135,  42  L.  ed.  688,  690,  18  Sup.  Ct. 
Rep.  289;  The  Queen  of  the  Pacific,  180 
U.  S.  49,  57,  45  L.  ed.  419,  422,  21  Sup.  Ct 
Rep.  278,  1  L.R.A.(N.S.)  985,  note. 

It  is  a  long-established  and  equitable  prin- 
ciple of  rate  making,  that  rates  and  olaaai- 
fications  shall  in  part  be  based  upon  the 
value  of  the  commodities  and  the  eanrier^a 
risk  in  case  of  loss  or  injury  in  tranait 
It  has  been  recognized  and  enforced  bj  the 
Commission. 

Southern  Cotton  Oil  Co.  v.  Louiayille  4 
N.  R.  Co.  18  Inters.  Com.  Rep.  180;  National 
Hay  Asso.  v.  Lake  Shore  ft  M.  S.  R.  Co.  9 
Inters.  Com.  Rep.  307,  19  Inters.  Cool  Rep. 
47 ;  Proctor  ft  G.  Co.  v.  Cincinnati,  H.  ft  D. 
R.  Co.  9  Inters.  Com.  Rep.  482;  Tift  y. 
Southern  E.  Ca  10  loters.  Com.  Rep.  697; 


Hit.                              OmOAGO,  B.  A.  Q.  R.  00.  ▼.  lOLLSB. 

Interstate  Commeroe  CommiBsion  v.  Chicago  Neb.   356,  58  N.  W.  068;   6  Cyc.  887,  b^ 

O.  W.  R.  Co.  141  Fed.  1016,  200  U.  S.  108,  301>383;  The  KeoBington,  183  U.  6.  263,  46 

62  L.  ed.  706,  28  Sup.  Ct.  Rep.  483.  L.  ed.  180,  22  Sup.  Ct.  Rep.  102. 

The  Cannack  amendment  did  not  abrogate  While  a  carrier  cannot  exempt  itself  from 

this  rule.  some  liability  for  damages  it  causes,  neither 

Bernard  v.  Adams  Exp.  Co.  205  Mass.  264,  can  it  limit  the  amount  for  which  it  will  be 

28  TjuR.A.(N.S.)  203,  01  N.  E.  325,  18  Ann.  liable.    The  measure  of  the  amount  recover- 

Cas.  361;  Greenwald  v.  Barrett,  100  N.  T.  able  by  the  shipper  is  the  real  extent  of 

170,  36  LJtJl.(N.8.)   071,  02  N.  E.  218;  damage  suffered,  regardless  of  agreed  value 

Fry  y.  Southern  P.  R.  Co.  247  IlL  664,  03  or  stipulation  of  limitation  named  in  the 

N.  E.  006;  Travis  v.  Wells,  F.  ft  Co.  70  N.  contract 

J.  Ia  83,  74  AtL  444;  Larsen  v.  Oregon  Short  Chicago,  6.  ft  Q.  R.  Co.  v.  Gardiner,  61 

Line  R.  Co.  38  UUh,  180,  110  Pac  083;  Neb.  70,  70  N.  W.  508;  Miller  v.  Chicago, 

Fielder  v.  Adams  Exp.  Co.  60  W.  Va.  138,  B.  ft  Q.  R.  Co.  85  Neb.  458,  123  N.  W.  440; 

71  8.  E.  00.     See  also  Southern  R.  Co.  v.  Missouri  P.  R.  Co.  v.  Vandeventer,  26  Neb. 

Beid,  222  U.  S.  424,  56  L.  ed.  257,  32  Sup.  222,  3  URJL  120,  41  N.  W.  098;  Union  P. 

Ct  Rep.  140;  Robinson  v.  Baltimore  ft  0.  R.  R.  Co.  v.  Metcalf,  50  Neb.  460,  60  N.  W. 

Co.  222  U.  S.  606,  56  L.  ed.  288,  82  Sup.  Ct.  961 ;  Pennsylvania  Co.  v.  Kennard  Glass  ft 

Rep.  114.  Paint  Co.  60  Neb.  435,  81  N.  W.  372. 

The  proviso  cannot  reasonably  be  given  an  This  rule  is  applicable  alike  to  interstate 

effect  which  annuls  the  substantive  rules  and  intrastate  shipments, 

established  by  the  other  sections  of  the  com-  St  Joseph  ft  G.  I.  R.  Co.  v.  Palmer,  38 

merce  acts,  which  Congress  enacted  for  the  Neb.  463,  22  L.R.A.  335,  4  Inters.  Com.  Rep. 

purpose  of  insuring  equality  of  treatment  404,  56  N.  W.  057. 

and  putting  an  end  to  discrimination.  Under  the  Iowa  statute,  as  construed  by 

Texas  ft  P.  R.  Co.  y.  Abilene  Cotton  Oil  its   courts,   a  carrier   cannot   by   contract 

Co.  204  U.  S.  426,  446,  61  L.  ed.  553,  561,  exempt  itself  from  liability,  or  limit  the 

27  Sup.  Ct  Rep.  350,  0  Ann.  Cas.  1076;  amount  of  its  liability  to  less  than  the  real 

Latta  v.  Chicago,  St  P.  M.  ft  0.  R.  Co.  07  value  of  the  property  destroyed  or  injured. 

C.  C.  A.  108,  172  Fed.  850.  The  shipper  cannot  be  estopped  by  a  special 

Where    Congress    has   acted   within   the  contract  from  recovering  the  full  amount  of 

scope  of  its  constitutional  powers,  and  its  damage  he  has  suffered  by  the  dereliction 

regulations  come  in  conflict  with  the  organic  of  the  carrier. 

or  statutory  law  of  the  state,  the  Federal  Hart  v.  Chicago  ft  N.  W.  R.  Co.  69  Iowa, 

regulations  are  controlling,  and  the  state  486,  20  N.  W.  597;  Solan  v.  Chicago,  M.  ft 

law  must  give  way.  St  P.  R.  Co.  05  Iowa,  260,  28  L.RJI.  178, 

Gulf,  C.  ft  8.  F.  R.  Co.  V.  Hefley,  158  U.S.  58  Am.  St  Rep.  430,  63  N.  W.  692;  Lucas 

08,  30  L.  ed.  010,  16  Sup.  Ct.  Rep.  802;  v.  Burlington,  C.  R.  ft  N.  W.  R.  Co.  112 

Gibbons  v.  Ogden,  0  Wheat  1,  107,  6  L.  ed.  Iowa,  604,  84  N.  W.  673;  Winn  v.  Amer- 

23,  70.  ican  Exp.  Co.  140  Iowa,  250, 128  N.  W.  663; 

error • 

n«  *  r,^  x.x^xi J  XT  u      I     •       i«  Nor  can  the  shipper  be  estopped  by  the 

Z^     -"u  u»«  wic  *urcc  ui  »  BWI.UMJ.    *!,  »  property  to  procure  a  lower  rate;  that  is, 

^Z[!!^  t  rJ!r  T  ""V  ^''Tk'''  *^'  in  that  Stat;  there  U  no  estoppel  in  pais 

^^A^  •       f*f '"""J  ''^°  l^^  ^"  independently  of  the  validity  or  the  invalid- 

Sf.  ?.^           contracts  and  prevent,  a  car-  P          J^^^^^ 

Tier  from  contracting  to  limit  its  liabUity  ^^ucas  v.  Burlington,  C.  R.  ft  N.  W.  R.  Co. 

to  the  »^pper  for  damages.    This  is  settled  ^^^  lowa,  504.  84  N.  W.  673;  Betts  v.  Chi- 

law  m  tieOTMK^                         ,      oa  ^  u  c*go,  B.  ft  Q.  R.  Co.  150   Iowa,  252,   120 

Missouri  P.  R.  Co.  v.  Vandeventer,  26  Neb.  ^  y^   062 

222,  3  LJLA.  120,  41  N.  W.  008;  Chicago,  '^{^  ^{^  j^  j^^  ^  applicable  to  both 

B.  ft  Q.  R.  Co.  V.  Gardner,  61  Neb.  70,  70  interstate  and  intrastate  shipments,  is  an 

N.  W.  608.  exercise  of  the  police  power  of  the  state, 

In  Nebraska  a  contract  limiting  the  lis-  and  is  in  no  proper  sense  a  regulation  of 

bility  of  a  common  carrier  is  void,  and  can-  interstate  commerce. 

not  be  the  foundation  of  an  estoppel  of  the  Hart  v.  Chicago  ft  N.  W.  R.  Co.  60  Iowa, 

shipper  to  collect  damages.  485,  20  N.  W.  507;  Solan  v.  Chicago,  M.  ft 

Chicago,  R.  I.  ft  P.  R.  Co.  v.  Witty,  32  I  St  P.  R.  Co.  06  lows^  WQ,  *L%  l^'^.k.  n\%^ 

Keb.  276, 20  Am.  St  Rep.  436,  49  N,  W,  183;  58  Am.  St  Hep.  4^0,  ^^  ^.  NR .  ^*VL\  \2Q.<i»: 

AtehlMu^  T.  Jt  &  F.  R.  Co.  y.  lawler,  40  y.  Burlinffton,  C,  IL  ^  ^.  "W.  ^  ^^-  V 
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Iowa,  594,  84  N.  W.  673;  Winn  v.  American 
Exp.  Co.  149  Iowa,  259,  128  N.  W.  663; 
Beits  v.  Chicago,  B.  &  Q.  R.  Co.  150  Iowa, 
252,  129  N.  W.  962;  Cramer  v.  Chicago,  R.  I. 
k  P.  R.  Co.  153  Iowa,  103,  133  N.  VV.  387. 

Congress  has  never  passed  a  law  which  is 
in  conflict  with  the  Iowa  statute. 

Winn  V.  American  Exp.  Co.  149  Iowa,  259, 
128  N.  W.  663;  Betts  v.  Chicago,  B.  &  Q.  R. 
Co.  160  Iowa,  252,  129  N.  W.  962;  Cramer 
V.  Chicago,  R.  I.  &  P.  R.  Co.  153  Iowa,  103, 
133  N.  W.  387 ;  LatU  ▼.  Chicago,  St.  P.  M. 
&  0.  R.  Co.  97  C.  C.  A.  198,  172  Fed.  850; 
Miller  v.  Chicago,  B.  4  Q.  R.  Co.  85  Neb. 
458,  123  N.  W.  449;  Atchison,  T.  &  S.  F.  R. 
Co.  ▼.  Rodgers,  16  N.  M.  120,  113  Pac.  80; 
Chesapeake  &  0.  R.  Co.'v.  Pew,  109  Va.  288, 
64  S.  E.  36. 

State  statutes,  such  as  the  one  in  Iowa, 
and  state  rules  of  law  of  like  nature, 
whether  the  same  have  been  established  by 
statute.  Constitution,  or  judicial  interpreta- 
tion, prohibiting  carriers  in  case  of  ship- 
ments, both  interstate  and  intrastate,  from 
limiting  their  liability  to  the  shipper,  have 
been  passed  upon  by  this  court,  and  by  it 
ratified  and  approved,  and  by  it  established 
as  existing  law. 

Chicago,  M.  k  St.  P.  R.  Co.  v.  Solan,  160 
U.  S.  133,  42  L.  ed.  688,  18  Sup.  Ct  Rep. 
289;  Pennsylvania  R.  Co.  v.  Hughes,  191 
U.  8.  477,  48  L.  ed.  268,  24  Sup.  Ct.  Rep. 
132;  Martin  v.  Pittsburg  &  L.  E.  R.  Co. 
203  U.  S.  284,  61  L.  ed.  184,  27  Sup.  Ct. 
Rep.  100,  8  Ann.  Cas.  87. 

Such  statutes  and  laws  have  been  re- 
peatedly held  by  this  court  to  be  within  the 
police  power  of  the  state,  and  in  no  sense 
a  regulation  of   interstate  commerce. 

Chicago,  M.  &  St.  P.  R.  Co.  v.  Solan,  169 
U.  S.  133,  42  L.  ed.  688,  18  Sup.  Ct.  Rep. 
289;  Pennsylvania  R.  Co.  v.  Hughes,  191 
U.  S.  477,  48  L.  ed.  268,  24  Sup.  Ct.  Rep. 
132;  Western  U.  Teleg.  Co.  v.  Commercial 
Mill.  Co.  218  U.  S.  406,  54  L.  ed.  1088,  36 
L.R.A.(N.S.)  220,  31  Sup.  Ct.  Rep.  59,  21 
Ann.  Cas.  815. 

The  carrier  is  made  liable  by  the  Carmack 
amendment  for  "any  loss,  damage,  or  in- 
jury." The  use  of  this  word  "any"  is  of 
paramount  importance.  "Any"  in  this  con- 
text means  "all." 

1  Words  &  Phrases,  421;  Monongahela 
Nav.  Co.  V.  Coon,  6  Pa.  379,  47  Am.  Dec 
474;  2  Cyc.  472  (note  21) ;  Jones  v.  Whit- 
worth,  94  Tenn.  602,  30  S.  W.  736;  Louis- 
ville ft  N.  R.  Co.  V.  Mottley,  219  U.  S.  479, 
55  L.  ed.  302,  34  L.R.A.(N.S.)  671,  31  Sup. 
Ct  Rep.  265. 

If  we  are  right  in  our  construction  of  the 

Carmack  amendment,  then  it  is  idle  to  talk 

About  estoppel.     There  can  be  no  estoppel 

/^r  M  contrMct  which  coDtnveneB  the  stat- 

v^A     There  ema  be  no  estoppel  by  a  rule 


or  regulation  of  the  carrier  whether  it 
applies  to  rates  or  anything  else,  when 
the  statute  says  in  effect  that  such  rule  or 
regulation  shall  not  work  an  estoppel  or 
exempt  the  carrier  from  full  liability  for 
loss  caused  by  it. 

16  Cyc.  720. 

The  carrier  cannot,  because  it  filed  with 
the  Commission  a  rate  proportioned  upon  a 
declared  valuation  in  this  case,  shield  itself 
from  full  liability  for  loss  caused  by  it. 

Cramer  ▼.  Chicago,  R.  I.  &  P.  R.  Co.  163 
Iowa,  103,  133  N.  W.  387;  Chesapeake  ft 
0.  R.  Co.  V.  Pew,  109  Va.  288,  64  S.  E.  36. 

The  question  of  value  as  a  basis  of  rates 
is  no  more  a  subject  of  contract  than  any 
other  feature  tending  to  make  freight  rat«i 
fixed  and  certain  and  to  prevent  discrimina- 
tion. The  value  must  be  the  true  value, 
or  so  near  such  as  to  stamp  the  proceedings 
with  bona  fides.  The  Federal  statute  pro- 
vides that  there  shall  be  no  false  classifica- 
tion and  false  billing.  It  further  provides 
for  penalties  for  false  classification  and 
false  billing,  whether  done  knowingly  or 
not.  To  charge  a  rate  upon  a  false  value 
is  to  fix  a  false  classification.  Such  a  rate 
forbidden  by  law  would  bind  neither  car- 
rier nor  shipper. 

Texas  ft  P.  R.  Co.  v.  Mugg,  202  U.  S.  242, 
50  L.  ed.  1011,  26  Sup.  Ct.  Rep.  628;  Gulf, 
C.  ft  S.  F.  R.  Co.  V.  Hefley,  158  U.  S.  98,  39 
L.  ed.  910,  15  Sup.  Ct.  Rep.  802;  Texas  ft 
P.  R.  Co.  V.  Abilene  Cotton  Oil  Co.  204  U.  S. 
431,  51  L.  ed.  553,  27  Sup.  Ct.  Rep.  350,  9 
Ann.  Cas.  1075. 

In  a  situation  where  the  rate  was  fixed  at 
a  definite  amount,  with  limited  liability  in 
a  proper  case  on  the  part  of  tlie  carrier,  and 
made  20  per  cent  higher  with  full  liability, 
the  Interstate  Commerce  Commission  con- 
demned the  discrimination  as  unreasonable, 
and  directed  the  carriers  to  revise  their  eon- 
tracts,  making  the  discrimination  less. 

Re  Released  Rates,  13  Inters.  Com.  Rep. 
565. 

The  alternative  of  rates  presented  is  un- 
reasonable, made  so  simply  to  force  consent 
of  the  shipper  to  agree  to  limited  liability, 
and  therefore  the  contract  must  be  construed 
as  one  designed  not  to  procure  a  reasonable 
proportion  between  the  risk  assumed  and 
the  freight  charged,  but  to  obtain  a  limita- 
tion of  liability  for  negligence,  and  one 
that  is  unreasonable  and  void. 

Cramer  v.  Chicago,  R.  I.  ft  P.  R.  Co.  153 
Iowa,  103,  133  N.  W.  387. 

A  reasonable  alternative  of  fares,  and  an 
opportunity  to  contract,  with  full  common- 
law  liability  at  a  reasonable  differential 
rate,  must  be  offered,  or  the  contract  will  be 
construed  as  unreasonable  and  void. 

Little  Roek  ft  Ft.  &  R.  Co.  v.  Cravens,  57 

%%%  U.  8. 
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Ark.  112,  18  L.H.A.  527,  38  Am.  St  Rep. 
230,  20  S.  W.  803,  88  Am.  St.  Rep.  93,  note. 

Even  in  those  courts  where  a  reasonable 
limitation  of  liability  is  permitted,  such  a 
Tariation  from  the  true  value  renders  the 
contract  unreasonable  and  void,  and  a  mere 
cloak  to  avoid  liability. 

Louisville  &  N.  R.  Co.  v.  Smith,  123  Tenn. 
678,  134  S.  W.  866;  6  Cyc.  401;  1  Hutchin- 
son, Carr.  427;  Southern  R.  Co.  v.  Jones, 
132  Ala.  437,  31  So.  501;  South  &  North 
Ala.  R.  Co.  V.  Henlein,  52  Ala.  606,  23  Am. 
Rep.  578. 

Ai  long  as  the  Federal  statute  is  not  in 
conflict  with  the  law  of  the  state,  the  latter 
remains  operative,  and  a  carrier  cannot 
limit  its  liability  in  the  states  of  Iowa  and 
Nebraska.  The  state  statutes  forbidding 
limitation  of  liability  are  enacted  under  the 
police  power  of  the  state,  and,  so  long  as 
the  state  and  Federal  statutes  are  not  in 
conflict,  both  may  stand. 

Cramer  v.  Chicago,  R.  I.  &  P.  R.  Co.  153 
Iowa,  103,  133  N.  W.  387;  Chicago,  M.  & 
St.  P.  R.  Co.  V.  Solan,  169  U.  S.  133,  42 
L.  ed.  688,  18  Sup.  Ct.  Rep.  289;  Gulf  C.  & 
S.  F.  R.  Co.  V.  Hefley,  158  U.  S.  98,  39  L.  ed. 
910,  15  Sup.  Ct.  Rep.  802;  Hcnnington  v. 
Georgia,  163  U.  S.  299,  41  L.  ed.  166,  16  Sup. 
Ct.  Rep.  1086;  Covington  k  C.  Bridge  Co.  v. 
Kentucky,  154  U.  S.  204,  38  L.  ed.  962,  4 
Inters.  Com.  Rep.  649,  14  Sup.  Ct.  Rep. 
1087;  Parkersburg  &  0.  River  Transp.  Co. 
V.  Parkersburg,  107  U.  8.  691,  27  L.  ed.  584, 
2  Sup.  Ct.  Rep.  732. 

617]     *Mr.  Justice  Larton  delivered  the 
opinion  of  the  court: 

The  question  in  this  case,  as  in  Adams 
Exp.  Co.  V.  Croninger,  226  U.  S.  491,  ante, 
314,  33  Sup.  Ct.  Rep.  148,  just  decided,  is 
whether  the  provisions  of  §  20  of  the  act 
of  February  4,  1887  [24  Stat,  at  L.  386, 
chap.  104],  as  amended  by  the  act  of  June 
29,  1906  (34  Stat,  at  L.  584,  chap.  3591, 
U.  S.  Comp.  Stat.  Supp.  1911,  p.  1288), 
constitute  an  exclusive  regulation  of  con- 
tracts for  interstate  shipments  of  property 
by  railroad  common  carriers,  superseding 
all  state  regulations  upon  the  same  subject. 

The  action  in  this  case  was  to  recover 
the  full  value  of  a  stallion  shipped  from 
a  point  in  Iowa  to  a  point  in  Nebraska, 
under  a  valued  live-stock  contract.  The 
loM  occurred  in  the  state  of  Nebraska 
through  the  negligence  of  the  carrier,  and 
the  suit  was  in  a  court  of  that  state. 

The  receipt  or  bill  of  lading  placed  a 
Talue  upon  the  animal  of  $100,  and  was 
signed  by  the  shipper's  agent.  It  recited 
that  the  schedules  of  rates  and  regulations 
filed  with  the  Interstate  Commerce  Commis- 
fion  provide  alternative  rate«  of  chargea  I 
proportioned  to  the  rmlue  of  the  Btock  de- 
ST  L.  ed. 


I  livered  for  transportation,  as  declared  by 
'  the  shipper,  and  that  the  recovery  of  the 
shipper  in  case  of  loss  or  injury  should 
not  be  in  excess  of  the  value  thus  agreed 
upon  for  the  purpose  of  determining  the 
rate. 

The  plaintiff's  claim  that  the  stallion  was 
in  fact  of  the  value  of  $2,000,  and  that  the 
limitation  of  recovery  stipulated  is  void 
under  a  statute  of  Iowa,  where  the  contract 
was  made,  and  also  illegal  and  invalid  un- 
der a  clause  in  the  Constitution  of  Ne- 
braska, the  state  in  which  the  loss  occurred, 
and   of   the   forum. 

Tlie  company  relies  upon  the  provisions 
of  the  act  of  1906  as  an  exclusive  rule 
regulating  every  contract  for  an  interstate 
shipment,  and  declaring  the  liability  of  the 
carrier,  and  contends  that  the  regulations 
provided  by  the  7th  section  of  that  act  op- 
erate to  supersede  the  legislation  of  both 
Iowa  and  Nebraska,  in  so  far  as  they  ap- 
plied  to   interstate   shipments. 

*This  defense  was  overruled  in  the[618 
trial  court,  and  the  agreement  in  the  plain- 
tifiTs  bill  of  lading,  limiting  any  recovery  in 
case  of  loss  or  damage,  to  the  value  declared 
for  the  purpose  of  obtaining  the  lower  or  al- 
ternative rate  of  freight,  was  held  to  be  il- 
legal, both  under  the  law  of  Iowa  and 
Nebraska,  and  judgment  was  rendered  for 
the  full  value  of  the  animal.  This  judgment 
was  aflSrmed  by  the  supreme  court  of  Ne- 
braska, that  court  ruling  that  the  case  was 
controlled  by  the  state  regulations  referred 
to,  and  that  these  regulations  had  not  been 
superseded  by  acts  of  Congress  regulating 
interstate  commerce.  For  this  the  court 
cited  and  relied  upon  certain  decisions  by 
the  Nebraska  courts,  and  the  cases  of  Chi- 
cago, M.  &  St.  P.  R.  Co.  ▼.  Solan,  169  U. 
S.  133,  42  L.  ed.  688,  18  Sup.  Ct.  Rep.  289, 
and  Pennsylvania  R.  Co.  v.  Hughes,  191  U. 
S.  477,  48  L.  ed.  268,  24  Sup.  Ct.  Rep.  132. 
Both  of  the  cases  decided  by  this  court 
were  decided  prior  to  the  extensive  amend* 
ment  of  the  act  regulating  interstate  com- 
merce of  1887  by  the  act  of  June  29,  1906. 

In  Adams  Exp.  Co.  v.  Croninger,  supra, 
we  reached  the  conclusion  that  by  the  pro- 
visions of  the  7th  section  of  the  latter  act. 
Congress  had  manifested  a  purpose  to  take 
possession  of  the  subject  of  the  liability  of 
a  carrier  by  railroad  for  interstate  ship- 
ments, and  that  the  regulations  therein 
had  superseded  all  state  regulations  upon 
the  same  subject.  This  case  is  therefore 
controlled  by  that  judgment. 

It    follows   that   the   supreme    court   of 
Nebraska  erred  in  applying  to  the  contract 
here   involved  the  provisions  of  the  Iowa 
statute,    and   of   the   Cotv^IMmWoxl  q\  V^% 
state  of  Nebraska,  and  Vn  T%iM«\Ti^  \jq  ^V^l 
the  exclusive  Teg>i\at\Qiik  pTtA^xVYM.  \s^  ^^ 
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Tth  Mction  of  the  Mt  of  1906,  u  tlut  pro-  *.  Hugbea,  191  U.  8.  477,  iS  L,  ed.  SS8,  M 

Tjibn  h&a  been  eotutnied  b;  thii  conrt  in  Sup.  Ct.  Rep.  132;  ArlMnui  FntillMr  Go. 

the  Croninger  Ca»e,  above  referred  to.  t.  United  States,  193  Fed.  Ml. 

Tba   judgment   U    accordingly    reverted,  An  agreement  fixing  the  Talna  for  tlta  ps^ 

and  remanded  for  farther  proceedioge  not  poae  o{   eecuring   a   lower   rate   ia  not  m 

ineonaiatent  with   thla  opinion.  exemption   from  liability. 

Bart  T.  Pennajlvanls  R.  Co.  lU  D.  & 

331.  28  L.  ed.  717,  B  Sup.  Ct  Rep.  Ul| 

Bouthem  Kip.  Co.  t.  Caldwell,  21  WsU.  SM, 

ftl*]  •CHICAGO,  ST.  PAUL,  UlNNBAPa  22  L.  ed.  668;  The  Keniington.  181  D.  B. 

LIS,  &  OMAHA  RAILWAY  OOMPAKT,  263,  48  L.  ed.  190,  22  Snp.  OL  Bep.  lOSi 

Petitioner,  Jenninga  t.  Smith,  4S  C.  C.  A.  249,  IM  Wmi. 

T.  139;  Hacfarlane  v.  Adama  Sxp.  Co.  1S7  Fed. 

BUD  R.  LATTA.  982;  Taylor  v.  Weir,  182  Fed.  SS6;  QeoTga 

N.  Pierce  Co.  t.  Weill,  F.  A  Co.  110  a  a  A. 

(See  B.  G.  Reporter's  ed.  GIB,  G20.>  840,  IBB  Fed.  681;   Blaekwell  v.  Southam 

P.  R.  Co.  184  Fed.  469;  Ullman  T.  Chiaa|0 

ThU  caM  ia  governed  by  the  decieion  in  t  n.  W.  R.  Co.  112  Wia.  160,  B8  L.RjL  2M, 

Adanu  Exp.  Co.  v.  Croninger,  ante,  314,  and  gg  ^j^  g^^  jf^^  949^  gg  jj_  ^  ^i.  Zimntt 

Chicago.  B.  t  Q.  E.  Co.  v.  Miller,  ante,  323.  ,_  n^w  York  C.  *  H.   R.  R.   Co.  187  H. 

Y.  480,  33  N.  E.  642;  Pennaylvania  Go.  T. 

|Ho.  231.]  Shearer,  75  Ohio  St.  249,  116  Am.  St.  Bip. 

Argued  March  8  and  11,  1012.    Order«l  for  ?"/i'.  L«  1  M  V'^cfl'lT  M^2 

«arg«m«,t    Apn.    8,    1912       R.argu«l  Ji^' ^^^  *,f  ^J^,'^H^;^.5 

S^  /  Wia            '  Co.  63  Mini.  180,  18  LJLA.  784,  89  Am.  8L 

^    '  Rep.  588,  64  N.  W.  1078;  Harrey  ».  T«r» 

JN   WRIT  of  Certioimri  to  the   United  Haute  4  I.  E.  Co.  74  Mo.  638;  Lonlnilla  4 

States  Circuii  Court  of  Appeals  for  the  N.  R.  Co.  v.  Sowell,  90  Tenn.  17,  16  S.  W. 

Eighth  Circuit  U>  review  a  judgment  which,  837;  Ballou  v.  Karle,  17  R.  I.  «l,  14  L.BA 

on  a  second  writ  of  error,  affirmed  a  jndg-  433>    33   A™.    St   Rep.   881,  88   AtL    llUf 

ment  of  the  Circuit  Court  for  the  District  Atkinson   v.   New   York   Tr»nif«   Co.   « 

ol    Nebraska,    against   a    carrier,    for    the  N-  J-  ^  808,  71  AtL  27& 

value    of    an    undelivered    intentoU    ehip-  A  declaration  of  value,  made  la  the  aUp* 

ment,   notwithsUnding   a  contract   itipula-  ping   contract   and   embodied  la  the  tariff, 

tiou   limiting  the  carrier'a  liability  to  the  doea  not  exempt  the  carrier  from  the  liaUl- 

agreed  value.    Reversed.  ity  imposed  by  the  Carmaek  amendmeat  to 

See  same  case  below  on  first  writ  of  error,  the  commerce  act 

07  0.  C.  A.  198,  172  Fed.  860;   on  second  Bernard  v.  Adams  Bxp.  Co.  206  Uaaa.  BS4( 

writ  of  error,  106  C.  C.  A.  6M,  184  Fed.  987.  28  L.R.A.{N.8.)  293,  91  N.  S.  326.  18  Ana. 

The  facts  arc  stated  in  the  opinion.  Cas.  351;  Greenwald  v.  Barrett,  in  H.  Y. 

„     .           „    „..                    J  ,^  no,   3S   L.R.A.(NJ8.)    971,  02  N.  K.  218; 

Mr.  James  B.  Bheeaii  argued  tie  cau^  p      ,   Southern  P.  E.  Co.  247  OL  664,  93 

and,  with  Messrs.  Carl  C.  Wright  and  B.  jj    g    g^g     t„,j_  ,    ^^U_    F.  »  Co.  71 

H.  Dunham,  filed  a  brief  tor  petitioner:  f,^  j,  j^  83,  74  Atl.  444;  Lersen  t.  Oregon 

SUte  laws  touching  bilU  of  lading  issued  ^^^^  ^„^  jt^   C^    38  ^^    j30    ^^  J^ 

on  interstate  shipments,  or  deBning  the  ba-  ^^     j.,^i^^  ,   ^^^^  ^      ^  „  ^   y^ 

bility  of  earners  thereunder,  or  prohibiting  130' 71  s   E.  08 

limitation  on  such  liability,  have  been  super-  „^^  r^tea  ar^  baaed  on  a  deolared  vahia- 

V^f  iSn^'  «"n'ner'«  «t  "  »'n«^«»  ^^  Uon,  the  Uriff  rules  or   reguUtiona  maat 

o        J  ^      1         .  r-  U1-.    n         ,«  ''»*«    •'wy    condition    which    in    anywiaa 

Second  Employers'  Liability  Cases  (Mon-  jhanflea.  affeots,  or  determines  anv  put  of 

dou  T.  New  York.  N.  H.  t  H.  R.  Co.)  223  J^'X    R^  ^T^ucrv^ifaU^J, 

U.  a.  1.  66  L.  ed.  327.  38  Lil.A.(N.8.)  44,  rutho,7LjTo>«^™-^<>™  -A  ^^^^ 

^^?'  v"-  ^^"^  .'"i  \  l,^-  P\t  VV  P^'PO'l?  P'-W-bed  are  biudinT-pon  all. 

M-CtUloch  V.  Maryland,  4  Wheat.  318,  4  L.  *"  i^  gel^  Rate^  IS  Intia.  Com.  Rep. 

ed.   879;    Addjeton   Pipe   t   Steel    Co.    v.  550;  George  N.  Pierce  Co.  v.  Wella,  F.  *  Co. 

United  Statea,  176  U.  S.  211,  44  L.  ed.  138,  no  c.  C.  A.  64B,  180  Fed.  561. 

to  Sup.  Ct  Rep.  96;  Gulf.  C.  A  S.  F.  R.  Co.  The    reaaonableuesB    of    rates,    mlea,    and 

T.  Hafley.  168  U.  S.  99,  39  L.  ed.  010.  16  Sup.  regulations  so  esUblished  is  subject  to  the 

Ct  Rep.  802;   Fulgbam  v.  Midland  Valley  control  of  the   Commerce  Commission,  aad 

£  £U  107  Fed.  880;  Chicago,  M.  4  St  P.  cannot  be  questioned  in  a  oollateral   pr»- 

A  Co,  r.  BoImh.  109  U.  8.  133,  42  L.  ed.  «88,  ceeding. 

JfiSaj^  OL  a»p.  289;  Pauu/Irania  R.  Co.  T«ua  4  F.  ^  Co.  1.  AbUew  Cotton  CU 


CHIOAQO,  ST.  P,  M.  ft  0.  B.  00.  t.  LATTA. 
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Ob^  204  U.  &  itt,  61  L.  ed.  SS3,  27  Bup.  Ct. 
lUp.  S50,  ft  Ann.  Cm.  1075;  Baltimore  ft 
a  S.  Co.  T.  United  BUtea,  215  U.  S.  481,  SI 
L.  ad.  2S2,  SO  Bup.  Ct  Bep.  104)  Interatate 
CoBUuerca  Coauniaaion  v.  IllinoU  C.  R.  Co. 
216  U.  8.  46!,  64  L.  ed.  280,  30  Sup.  Ct  Rep. 
1E6. 

Tha  prorUo  to  tha  Cftrmiak  unendment 
doM  not  eonfer  power  upon  tha  atatea  to 
noUifj  the  comoierce  act,  or  keep  aliTe  the 
kwa  of  the  rtatea  inconaiatrat  with  that 
ast 

T«KM  ft  P.  R.  Co.  V.  Abilene  Cotton  Oil 
Co.  204  U.  8.  420,  SI  L.  ed.  66S,  27  Sup. 
Ct  Rep.  300,  9  Ann.  Caa.  1076. 

An  agreemant  that  damagea  ahall  not  ex- 
MCd  the  value  declared  tor  the  purpose  of 
teeuring  a  lower  rate  of  transportation  ia 
■at  a  limitation  of  llabilitj  aa  it  existed  at 

Bradley  t.  Waterhouse,  3  Car.  ft  P.  31B, 
Uoodf  ft  H.  1S4;  Claj  t.  WilUo,  1  H.  B1. 
iS8:  Walker  t.  Jackson,  10  Meea.  ft  W.  101, 
12  I/.  J.  Exch.  (N.S.)  106;  Magnin  t.  Dins- 
Bwre,  02  N.  T.  36,  20  Am.  Rep.  448;  Hill  v. 
LeodoB  ft  N.  W.  R.  Co.  42  L.  T.  N.  S.  013. 

A  declaration  of  value,  made  b;  a  ahipper 
for  the  purpose  of  securing  a  lower  rate, 
estops  him  from  afterwarda  recovering  dam- 
ages In  exoeaa  of  the  value  ao  declared. 

Hart  T.  Pannsflvauia  R.  Co.  118  U.  B. 
S31,  28  L.  ad.  717,  6  Sup.  Ct  Bep.  ISl; 
Jennings  v.  Smith,  46  C.  C.  A.  24S,  100  Fed. 
139;  Haetarlane  v.  Adams  Exp.  Co.  137  Fed. 
BSE;  Taylor  v.  Weir,  lOZ  Fed.  686)  Ullmaji 
T.  Chieago  ft  N.  W.  R.  Co.  112  Wia.  160,  60 
IlKA..  840,  68  Am.  St  Rep.  949,  88  N.  W. 
41;  Daniels  v.  leameT,  108  U.  S.  410,  421, 
B«  L.  ed.  167,  189)  United  States  v.  Hodaon, 
10  Wall.  396,  409,  19  U  ed.  937,  940;  Fer- 
fnsoB  T.  I^ndram,  0  Bush,  830,  90  Am.  Dec. 
S«0. 

A  eanae  of  action  eanoot  be  founded  on  an 
illegal  transaction. 

Bllison  V.  Adams  Exp.  Co.  249  lU.  410, 
—  LJtA.(N.8.)  — ,  08  N.  E.  877;  Haggerty 
V.  St  Louie  Ice  Mfg.  ft  Storage  Co.  143  Mo. 
US,  40  LJLA.  161,  SO  Am.  St.  Rep.  047,  44 
B.  W.  1114;  M'Neill  v.  Durham  ft  C.  R.  Co. 
lis  N.  C.  010,  07  L.aA.  827,  96  Am.  St 
Sep.  041,  44  S.  E.  34;  George  N.  Pierce  Co. 
V.  Wells,  F.  ft  Co.  110  a  a  A.  040,  160  Fed. 
601. 

ICr.  James  B,  Sheean  also  filed  a  separate 
brief  for  petitioner : 

The  Carmack  ameodment  and  the  Inter- 
state eommeree  act  supersede  all  state  laws 
prescribing  the  terms  and  conditions  of  in- 
terstate bills  of  lading,  and  defining  the 
ri^ts  and  obligations  of  carriers  and  ship- 
psra  arising  thereon. 

Southern  B.  Co.  v.  Reid,  282  U.  S.  424,  60 
L.  ad.  267,  32  Sup.  Ct.  Sep.  140;  Northern ' 
Mr  L.  *a. 


p.  R.  Co.  V.  Washington,  228  U.  B.  370,  SS 
L.  ed.  237,  38  Sup.  Ct.  Rep.  160;  Second 
Employers'  Liability  Cases  (Mondou  v.  New 
York,  N.  a  4  H.  B.  Co.)  223  U.  8.  1,  06 
L.  ed.  327,  36  L.R.A.(M.S.)  44,  32  Sup.  Ct. 
Rep.  Ho,  1  N.  C.  C.  A.  876;  lAtU  t.  Chi- 
cago, St  p.  H.  ft  0.  R.  Co.  97  C.  a  A.  198, 
172  Fed.  800. 

The  proviso  to  the  Cannacfc  anendmrat 
does  not  reserve  to  the  states  power  to  en- 
force laws  in  eonflict  with  the  amendment, 
or  ineousiatent  with  the  purposes  of  the  com- 
merce act. 

Robinson  v.  Baltimore  ft  O.  R.  Co.  222 
U.  S.  600,  SO  L.  ed.  28B,  32  Sup.  Ct  Rep. 
114;  Teua  ft  p.  R.  Co.  v.  Abilene  Cotton  Oil 
Co.  804  U.  8.  442,  44S,  61  L.  ed.  569,  601,  27 
Sup.  Ct  Rep.  300,  9  Ann.  Css.  1076;  Balti- 
more ft  0.  B.  Co.  V.  United  Statea,  216  U.  S. 
4S1,  497,  64  L.  ed.  2SZ,  298,  30  Sup.  Ct  Rep. 
1S4;  Southern  P.  Co.  v.  Crenshaw  Bros.  6 
Ga.  App.  076,  63  8.  E.  866;  New  York,  N.  H. 
ft  H.  R.  Co.  V.  Interstate  Conuneroe  Com- 
mission, 200  U.  B.  361,  60  L.  ed.  610,  20  Bup. 
Ct~  Rep.  272;  Armour  Packing  Co.  v.  United 
States,  200  U.  B.  60,  78,  68  L.  ed.  081,  061, 
28  Sup.  Ct  Rep.  486. 

Mr.  H.  O.  Bromo  argued  the  cause,  and, 
with  Mr.  W.  H.  H(q>ewell,  filed  a  brief  for 
respondent: 

The  application  by  congressional  enact- 
ment, of  Federal  authority  over  a  subject 
committed  to  the  care  of  the  general  govern- 
ment by  the  Federal  Constitution,  doe*  not 
at  all  Interfere  with  the  ezereiae  by  the 
state,  under  the  police  power,  of  its  author- 
ity touching  the  same  subject,  so  long  aa 
thla  exercise  of  power  is  reasonable,  and 
does  not  InUrfere  with  the  full  and  efficient 
operation  of  the  Federal  rule. 

Compagnie  Francaise  de  Navigation  a 
Vapeur  v.  Stata  Bd.  of  Health,  ISO  U.  8. 
380,  40  L.  ed.  1800,  88  Snp.  Ct.  Rep.  811. 

The  act  of  Congress  Itself  forbids  tha 
limitation  of  liability  by  the  carrier. 

Be  Released  Rates,  13  Inters.  Com.  Rep. 
6G0;  Winn  v.  American  Exp.  Co.  149  lowm, 
269,  18S  N.  W.  663;  Cramer  v.  Chicago,  R.  I. 
ft  P.  R.  Co.  163  Iowa,  103.  133  N.  W.  367. 

Mr.  Justice  Lnrton  delivered  the  opin- 
ion of  the  coart: 

This  was  an  action  t«  recover  the  full 
value  of  two  horses  loat  In  the  eourae  of 
interstata  transportation. 

The  defense  in  substance  was  that  the 
plaintiff  bad  declared  the  value  of  each  of 
the  animals  to  not  exceed  8100,  and  had 
signed  a  shipping  contraet  wherein  he 
agreed  that  that  was  the  value,  and  that 
the  company's  liability  in  case  of  losb  oi 
damage  should  not  «xc«r&  &e  »c**>^  ^i&a<b. 
It  wu  also  ahDva  ttk&t  ttia  iA»A»\ft  <3 
%1 
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tariff  rates  was  based  upon  values,  and 
that  a  higher  rate  was  allowable  if  a 
higher  value  had  been  declared.  It  was 
claimed  that  a  limitation  of  liability,  made 
520]  *for  the  purpose  of  obtaining  the  lower 
of  alternative  rates,  was  admissible  unper  the 
provisions  of  the  7th  section  of  the  inter- 
state commerce  act  of  June  20,  1906  (34 
Stat,  at  L.  584,  chap.  3591,  U.  8.  Comp. 
Stat  Supp.  1911,  p.  1288). 

The  circuit  court  instructed  a  verdict  for 
the  agreed  value,  ruling  that  the  contract 
was  valid  and  was  controlled  by  the  inter- 
state commerce  acts.  The  circuit  court  of 
appeals  reversed  this  judgment,  upon  the 
ground  that  the  contract  was  invalid  under 
the  Constitution  of  the  state  of  Nebraska, 
and  held  the  plaintiff  entitled  to  recover 
the  full  value  of  the  animals.  97  C.  C.  A. 
198,  172  Fed.  850.  The  case  was  remanded 
to  the  circuit  court,  where,  in  pursuance  of 
the  judgment  and  opinion  of  the  circuit 
court  of  appeals,  the  jury  was  instructed 
that  it  should  find  the  actual  value  of  the 
animals  lost,  and  return  a  verdict  for  that 
amount.  Upon  a  second  writ  of  error  this 
judgment  was  affirmed  by  the  circuit  court 
of  appeals,  and  the  cause  has  come  to  this 
court  upon  a  writ  of  certiorari. 

The  case  is  governed  by  the  cases  of 
Adams  Exp.  Co.  v.  Croninger,  226  U.  S.  491, 
ante,  314,  33  Sup.  Ct.  Rep.  148,  and  Chicago, 
B.  &  Q.  R.  Co.  V.  Miller,  226  U.  S.  613, 
ante,  323,  33  Sup.  Ct.  Rep.  165,  both  just 
decided. 

Judgment  reversed  and  the  case  is  re- 
manded for  a  new  trial. 


JOHN  McNAMARA,  Appt., 

V. 

WILLIAM  HENKEL,  United  States  Mar- 
shal for  the  Southern  District  of  New 
York,  et  al. 

(See  S.  C.  Reporter's  ed.  520-526.) 

Habeas  corpus  —  scope  of  review  —  ex- 
tradition. 

1.  The  decision  of  a  committing  magis- 
trate in  foreign  extradition  proceedings 
cannot  be  reviewed  on  habeas  corpus  if 
he  had  jurisdiction  of  the  subject-matter 
and  of  the  accused,  and  the  offense  charged 
was  within  the  treaty,  and  he  had  before 
him  legal  evidence  upon  which  to  exercise 
his  judgment  as  to  the  sufficiency  of  the 
facts  to  establish  the  criminality  of  the 
accused  for  extradition  purposes,  in  view 
of  U.  S.  Rev.  Stat  f  5270,  U.  8.  Comp.  Stat. 


1901,  p.  3591,  providing  that  if,  on  the 
hearing,  he  deems  the  evidence  sufficient 
to  sustain  the  charge,  he  shall  certify  the 
same  to  the  Secretary  of  State,  and  issue 
his  warrant  for  the  commitment  of  the  ao> 
cused  rending  surrender  according  to  the 
stipulations  of  the  treaty. 
[For  other  cases,  see  Habeas  Corpus.  127-180, 
in  Dlirest  Sup.  Ct.  1008.] 

Habeas  corpus  —  review  of  extradlUon 
proceedings  —  evidence. 

2.  Competent  evidence  that  the  crime  of 
burglary,  as  defined  by  the  law  of  New 
York,  where  the  alleged  fugitive  was  ar- 
rested, was  committed  in  Canada  by  break- 
ing into  a  garage  between  4  and  6  a.  M., 
with  intent  to  steal  the  automobile  there 
kept,  and  that  such  automobile,  having 
been  taken  out  and  moved  some  distance 
away,  the  accused  was  seen  about  6  a.  M^ 
trying  to  crank  the  engine,  the  electrie 
wiring  of  which,  as  was  shown  by  a  subse- 
quent examination,  had  been  disarranged 
in  an  apparent  effort  to  overcome  the  ab- 
sence of  a  switch  plug,  is  sufficient,  on 
habeas  corpus,  to  sustain  the  action  of  the 
United  States  commissioner  in  issuing  an 
order  of  commitment  for  extradition. 
[For  other  cases,  see  Habeas  Corpus,  127-130, 

in  Digest  Sap.  Ct.  1008.] 

Ejvldence  —   burglary   —   anezplalned 
possession  of  stolen  property. 

3.  Guilty  participation  in  the  burgla- 
rious entry  of  a  garage  may  be  inferred  from 
the  unexplained  apparent  possession  of  the 
automobile  kept  there  by  a  person  engaged, 
shortly  after  the  burglary,  in  an  effort  to 
crank  the  engine  of  the  automobile,  which 
had  been  taken  out  of  the  building  and 
moved  some  distance  away. 

[For  other  cases,  see  BTldence,  XII.  n;  II.  e, 
8,  in  Digrest  Sup.  Ct.  1008.1 

Habeas  corpus*  scope  of  review  ^er- 
ror In  admitting  evidence. 

4.  The  error,  if  an^,  committed  by  a 
United  States  conunissioner  in  receiving  in 
evidence  in  foreign  extradition  proceedings 
certain  depositions  taken  in  the  demand- 
ing country,  which  were  certified  by  the 
Consul  General  of  the  United  States  as  pro- 
posed to  be  used  upon  an  application  for 
extradition  of  the  accused  upon  another 
charge,  cannot  be  reviewed  on  habeas  cor- 
pus, which  does  not  operate  as  a  writ  of 
error. 

[For  other  cases,  see  Habeas  Corpus,  108-110, 
127-180,   in    Disrest    Sup.   Ct.    1008.] 

[No.   687.] 

Argued  December  4,  1912.    Decided  January 

6,  1913. 

APPEAL  from  the  District  Court  of  the 
United   States   for  the  Southern   Dis- 
trict of  New  York  to  review  a  decree  dis- 


NoTB. — As  to  habeas  corpus  in  extradition 
cases — see  notes  to  OteizaV  Cortes  v.  Jaco- 
bus, 34  L.  ed.  U.  S.  464 ;  Wisener  v.  Burrell, 
94  L.R,A,(y^.8,)    766. 
Aa  to  wbmt  queatioDB  majr  be  eonsJdered 
^^Ambemg  aoiptu-^-^ee  aatm  to  Ek  piirte 


Carll,  27  L.  ed.  U.  S.  288,  and  Pearce  v. 
Texas,  39  L.  ed.  U.  S.  164. 

As  to  presumption  of  burglary  from  pos- 
session of  recently  stolen  property— see  note 
to  State  V.  Brady,  12  L.ILA.(N.S.)  200. 


L.  ed.  234,  8  Sup.  Ct.  Rep.  1240;  Re  Herrea, 
S3  Fed.  leSi  Re  Colder,  Z  Edm.  Sel.  Cue. 


1911  UcNAUARA  t.  HEHKKt* 

mlMing  writs  ot  habeu  eorpua  snd  eer-  v.  Bollman,  1  Cranch,  C.  C.  373,  Fed.  Cu. 

tiorari  to  inquire  into  a  detention  under  a  No.   14,022;    United  States   v.  Tureaud,  20 

commitmeDt  for  extradition  purpOH*.     Af-  Fed,   623,  9  Fed.  Stat.  Anno.  264,  26S;  Re 

flnned.  Macdounell,  11  Blatclif.  190,  Fed.  Caa.  No. 

The  facta  are  BUt«d  in  the  opinion.  8,772;  Re  Ezeta,  02  Fed.  B82. 

Mr.  Georce  Gorton  B.tUe  argued  the        ^«  '  '="T'.°'"it''''t',  T  f  *\'  "'^''" 

eau..  aDd  filed  a  brief  for  appellant;  ™"*^  P<"°*  ^  »*!!  defendant  aa  having  ei- 

The   Uw   of  the  bUU   whe«  the   alleged  elusive  opportunity  to  commit  the   offen«; 

fugitive  is  apprehended  muat  dominate.  '  ^^   ,'       t>  ^«a  -.i  it  »_,.   ««  «   n. 

Pettit  V.  wi]Bl.e,  1S4  U.  8.  206,  217.  218.  ^  J^P'"  '"  ^*^"^  ^06  N.  Y.  289.  99  N.  B. 

48  L.  od.  938,  942,  B43,  24  Sup.  Ct  Rep.  fl57 ;  °^'-        ...  ,         ,.,-... 

Wright  T.  Henlcel,  190  U.  S.  41,  68,  61,  47      ,  D^^P^'^onB  miproperlj  authenticated,  aod 

L  edT  048,  964.  956,  23  Sup.  Ct  Rep.  781,  "'"='""  '""""P^^""'  "«"  erroneou.1,  m- 

12  Am.  Crim.  Rep.  388;  Re  Frank,  107  Fed.  ""oduced. 
272;  United  SUtea  v.  Greene,  100  Fed.  941; 

^J^.""™'.'.  br'.u'h'c.p*,..  ..ia»»  0.  f '  %^T- '  "'jrtys/*'-  '^"^  "'■ 

mittli:  mi^i.lril.  hurl..:  .  liki  proceed-  .  "I""  ''  'PP""  '"T  ,"?'  P™'"""!" 

ms  tath.  .Ul.  ol  New  York  in  beUtee  H.  ."'■'  "-"•  •"'"•"'I  md.tly.ng  purpc.  1. 

Ij      J   ,  _-,:„  to  be  Bubserred  by  the  eitradition  than  the 

"2L«m T  M;M.h.P,   IS7   U.   S.   457,   SS  I™!  =' "•  del™!"'  '»' lb-  P"*"!"  "l; 

.__.__         ..    _'        ._   _     ^    ..  '  tense   allied    in    the   warrant,    thu   court 
Ehould  not  lend   itt  aasiBtance. 

mi  Ee  Wuhbun,  <  John,.  Cb.  108,  8  Am.  ,  '^'i", '■  f^t-   1"  ";  !;   '"i  '"•.  " 

jj*  ,.^  '  L.  ed.  130,  134,  23  Sup.  Ct.  Rep.  98,  12  Am. 

While    this   court   will    not    review   the  '^"™-  ^P"  '"' 
weight  or  the  effect  o(  the  evidence,  it  will,       Mr.  Charles  Fox  argued  the  csiwe  and 

upon  writs  of  habeas  corpus  and  certiorari,  filed  a  brief  for  appellee; 
paas  upon  the  question  whether  there  was       The  appeal  should  be  dismissed  for  want 

any  legal  evidence  upon  which  the  eommis-  of  jurisdiction, 
■ioner  acted.  Sloan  v.  United  States.  193  U.  S.  614,  48 

Terlinden  v.  Ames,  184  U.  S.  270,  278,  46  L.  ed.  814,  24  Sup.  Ct.  Rep.  670;  Kaufman 

U  ed.  634,  641,  22  Sup.  Ct  Rep.  484,  12  Am.  v.  Smith,  210  U.  S.  010,  64  L.  ed.  636,  30 

Crim.  Rep.  424.  Sup.  Ct.  Rep.  419. 

Can   a  magistrate   hold  a   prisoner  upon        A  complaint  in  an  extradition   cose  need 

mere  suspicion  or  speculation,  or  must  there  not  be  ss  precise,  technical,  and  formal  as 

be  some  competent  legal  proof  to  establish  an  indictment;   it  is  suIGcient  if  it  appears 

two  elements — first,  that  a  crime  has  been  that  a  treaty  offense  is  charged, 
committed,  and,  second,  that  the  accused  is        Rice  y.  Amea,   180   U.  S.  371,  46   L.  ed. 

the  person   who  committed  HI  577,  21  Sup.  a.  Rep.  400,  12  Am.  Crim.  Rep. 

People  ex  rel.  Bungart  v.  Wells,  67  App.  356;    Ex    parte   Sternaman,   77    Fed.    6901 

DIt.  142,  68  N.  Y.  Supp.  B9;  Church,  Habeas  yordi  v.  Nolte,  216  U.  S.  227,  64  L.  ed. 

Corpus,  p.  319;  Ex  parte  Jenkins,  2  Wall,  ^jq,  30  Sup.  Ct  Rep.  90. 
Jr.  621    Fed.  Cas.  No.  7.269;  Re  Heniy.  IS        „  ^here  wa.  sufBcient  ground  for  the  bold- 

M..c.734,35N.Y  Supp.  210:  People  ex  rel.  ,       ^  „,,  ,„„t  ^y  the  commissioner 

Perkme  e.  Mora,  1B7  N.  Y.  418.  11  LMJi.      *     ,v        ,,         ^  ,       l,      v     ■ 

(N.8.)  828,  80  N.  E.  383,  10  Ani  Cu.  309,  "P""  "l"  '""''f  '''f"  ""•  J'  "  »"!  •" 

a  p.,U  Sw.rt.oul,  4  Cocb,  75,  !  L.  .d.  '"  'l»«l»'!«l  <"  ''•'•''•  '"  "■•  '"P"' 

gjg  arrest  or  commitment. 

"Probable  cause"  a.  used  in  the  Federal       ^<»"*'  "■  ^olU,  216  U.  S.  227,  M  L.  ad. 

Constitution,    declaring    that    no    warrant  1'*'  ^0  Sup.  Ct  Rep.  90. 
■hall   iasue   but   upon   probable   cause,    has        ^'  ^'^^   commissioner   had  jurisdiction  of 

been   held   to   mean   that  there   must   be   a  the   subject -matter   and   of    the    person    of 

probability  that  a  crime  has  been  committed  the    accused,    and    the    offense    charged    la 

by  the  person  named   in   the  warrant     Of  within   the   terms   of   the   treaty   of  extra* 

this  protiability  the  court  issuing  the  war-  dition,  and  the  commissioner  in  arriving  at 

rant  must  be  satisfied   by   facts  supported  a  decision  to  hold  the  sccused  has   before 

by  oath.     These  facts  muat  induce  a  reason,  him   competent   legal   evidence  upon   which 

able  probability  that  all  the  acts  have  been  to  exercise  his  judgment  as  to  whether  the 

done  which  constitute  the  crime  charged.  facts  are  sufficient  to  establish  tin  ^tVni^malb- 

United  States  v.  Boling>  4  Craacb,   C.  G,  ity  of  the  accuwA,  for  1^*  ^T^OMa  <A  «a: 

57»,  Fed.  Cu.  No.  14,061;    United  SUtes  tndiU«D>  •oo^  &«cia\ou  cumA  ^ -MvSmH 
§7  Ii.  ad.  « 
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by  a  eireuit  court,  or  by  this  court  on  habeas 
corpus,  either  originally  or  by  appeal. 

Elias  V.  Ramirez,  215  U.  8.  398,  54  L.  ed. 
268,  80  Sup.  Ct.  Rep.  131;  Re  Oteiza  y 
Cortes,  136  U.  S.  334,  34  L.  ed.  466,  10  Sup. 
Ct  Rep.  1031,  8  Am.  Grim.  Rep.  241; 
Bryant  v.  United  States,  167  U.  S.  104,  42 
L.  ed.  04,  17  Sup.  Ct.  Rep.  744;  Terlinden 
V.  Ames,  184  U.  S.  270,  46  L.  ed.  584,  22 
Sup.  Ct.  Rep.  484,  12  Am.  Grim.  Rep.  424; 
Benson  v.  McMahon,  127  U.  S.  457,  32  L.  ed. 
234,  8  Sup.  Ct.  Rep.  1240;  Omelas  v.  Ruiz, 
161  U.  S.  502,  40  L.  ed.  787,  16  Sup.  Ct. 
Rep.  680;  Qlucksman  v.  Henkel,  221  U.  S. 
508,  55  L.  ed.  830,  31  Sup.  Ct.  Rep.  704. 

Possession  of  fruits  of  a  crime  within  a 
short  time  after  the  commission  throws 
upon  the  possessor  of  the  property  the  obli- 
gat\jon  of  showing  how  he  came  by  it. 

People  V.  Wilson,  7  App.  Div.  326,  40  N. 
Y.  Supp.  107,  affirmed  in  151  N.  Y.  403, 
45  N.  E.  862;  People  v.  Kipp,  121  App.  Div. 
692,  106  N.  Y.  Supp.  307;  People  v.  Jack- 
son, 182  N.  Y.  77,  74  N.  E.  565;  Knicker- 
bocker V.  People,  43  N.  Y.  177. 

Recent  possession  of  stolen  goods  warrants 
the  inference  that  the  possessor  is  the  thief, 
both  because  experience  shows  that  usually 
the  party  so  in  possession  is  the  thief,  and 
because  the  knowledge  of  how  he  came  into 
possession  of  the  goods  is  generally  ex- 
clusively his  own. 

Griffen  v.  Manice,  166  N.  Y.  194,  52 
L.RJL  922,  82  Am.  St.  Rep.  630,  59  N.  K 
025;  Wilson  v.  United  States,  162  U.  S. 
613,  40  L.  ed.  1090,  16  Sup.  Ct  Rep.  895. 

628]  *Mr.  Justice  Hughes  delivered  the 
opinion  of  the  court: 

John  McNamara,  the  appellant,  was  ar- 
rested on  the  complaint  of  the  British 
senior  vice  consul  at  the  port  of  New  York, 
charging  him  with  committing  the  crime  of 
burglary  at  New  Westminster,  British 
Columbia,  in  breaking  into  a  building  oc- 
cupied as  a  garage  and  stealing  therefrom 
an  automobile  and  rugs.  Examination  was 
demanded,  and  after  hearing  the  evidence 
submitted  on  both  sides,  the  United  States 
commissioner  found  probable  cause  and  is- 
sued an  order  of  commitment  for  extradi- 
tion. Writs  of  habeas  corpus  and  cer- 
tiorari were  then  sued  out  upon  the  ground 
that  the  accused  was  restrained  of  his  lib- 
erty without  due  process  of  law.  The  dis- 
trict court  dismissed  the  writs  and  this 
appeal  is  brought 

The  question  simply  is  whether  there  was 
any  competent  evidence  before  the  commis- 
sioner entitling  him  to  act  under  the  stat- 
ute.    The  weight  of  the  evidence  was  for 
Aim   deiermiBAtion.     The   statute    provides 
t^Mt  if,  on  the  hearing,  '^e  deewB  the  evi- 
reoae  sumeleat  to  BusUun  the  ebmige,'*  he 


shall  certify  the  same  to  the  Secretary  of 
the  State,  and  issue  his  warrant  for  tha 
commitment  of  the  accused  pending  sur* 
render  according  to  the  stipulations  of  tha 
treaty.  Rev.  Stat,  g  5270,  U.  S.  Comp. 
Stat.  1901,  p.  3591.  Under  this  provisioii» 
the  rule  is  well  established  that  if  tha 
committing  magistrate  has  jurisdiction  of 
the  subject-matter  and  of  the  accused,  and 
the  offense  charged  is  within  the  treaty, 
and  the  magistrate  has  before  him  legal 
evidence  on  which  to  exercise  his  judgment 
as  to  the  sufficiency  of  the  facts  to  establish 
the  criminality  of  the  accused  for  the  pur* 
poses  of  extradition,  his  decision  cannot  ba 
reviewed  on  habeas  corpus.  Re  Oteiza  f 
Cortes,  136  U.  S.  330,  334,  34  L.  ed.  404^ 
466,  10  Sup.  Ct.  Rep.  1031,  8  Am.  Grim. 
Rep.  241;  Benson  v.  McMahon,  127  U.  8. 
457,  463,  32  L.  ed.  234,  236,  8  Sup.  Ct  Rep. 
1240;  Re  Stupp,  12  Blatchf.  501,  Fed.  Gaa. 
No.  13,563;  *Ornelas  v.  Ruiz,  161  U.  8.[5S4 
502,  508,  40  L.  ed.  787,  789,  16  Sup.  Ct 
Rep.  689;  Bryant  v.  United  States,  167 
U.  S.  104,  105,  42  L.  ed.  94,  95,  17  Sup. 
Ct  Rep.  744;  Terlinden  v.  Ames,  184  U. 
S.  270,  278,  46  L.  ed.  534,  541,  22  Sup. 
Ct  Rep.  484,  12  Am.  Grim.  Rep.  424;  Orin 
v.  Shine,  187  U.  S.  181,  192,  47  L.  ed.  130, 
136,  23  Sup.  Gt  Rep.  98,  12  Am.  Grim. 
Rep.  866;  Yordi  v.  Nolte,  215  U.  S.  227, 
232,  54  L.  ed.  170,  172,  80  Sup.  Gt  Rep. 
90;  Elias  V.  Ramirez,  215  U.  S.  808,  407, 
54  L.  ed.  253,  256,  30  Sup.  Gt.  Rep.  181; 
Qlucksman  v.  Henkel,  221  U.  S.  508,  512,  66 
L.  ed.  830,  833,  31  Sup.  Gt.  Rep.  704. 

Without  setting  forth  in  detail  the  facta 
appearing  from  the  depositions  and  testi« 
mony  before  the  commissioner,  it  is  sulll* 
cient  to  say  that  there  was  competent  evi- 
dence that  the  crime  of  burglary  as  defined 
by  the  law  of  New  York,  where  the  appel- 
lant was  arrested  (treaty  with  Great  Brit- 
ain, 1842,  art.  10,  8  Stat  at  L.  576;  treaty 
of  1889,  art  1,  26  Stat  at  L.  1508,  1509; 
penal  law  [N.  Y.]  §§  400,  404),  had  been 
committed  by  a  breaking  into  the  building 
in  question  with  intent  to  steal  the  auto- 
mobile there  kept.  It  was  shown  that  thia 
took  place  between  4  and  6  o'clock  on  the 
morning  of  September  15th,  1911.  The  ear 
was  taken  out  of  the  building  and  rolled 
about  40  feet  down  the  street,  where,  short- 
ly before  6  o'clock  on  that  morning,  ao- 
cording  to  testimony,  the  appellant  was 
seen  standing  in  front  of  the  car,  "trying 
to  crank  it;"  "he  was  trying,"*  said  the 
witness,  '"to  start  the  machine  off."  Thraa 
men,  unidentified,  were  with  him.  On  an 
examination  of  the  car  soon  after,  it  was 
found  that  the  cover  had  been  removed 
from  the  spark  coil  and  that  several  of 
the  electric  wires  forming  part  of  the  mo- 
tiva  equipmant  bad  \>e^n  diaarranged  in  aa 
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tttott,  mfptrtaOj,  to  opente  tha  or  d«- )  of  H^rcb  2, 1W>T  (34  Stat  at  L.  1246,  chap. 

■pita  tha  abaaoee  at  a  awitdi  plog.  2604),   the  judgment  of   a   Federal   circuit 

Tha   diatriet   court   held   that   this   waa  ^^^  whoae  nilinK  auaUinlng  a  demurrer 

_•  eonneetinK  the  appellant  with  tha  ^  fl}*-'"  "^"J*"  '"  an  indictment  charBing 

.  —™  — hi.i.    (-  *;..  ii-i,»  „»  *»,-  -i,  Tiolations  of  the  anti-truat  act  of  July  2, 

\  "P*"  '"^  *"*'■•  "8''*  *>}  *■"«  ""■  1890   (2S  SUt.  at  L.  209.  chap.  M7.  \I.  S. 

caHHUneaa   prwed,   tha   eommuaioner   waa  comp.  Stat.  IBOl,  p.  3200),  wm  baaed  upon 

antltlad    to    mcerclae    hia    judgment.      We  Uie  conitraction  ol  that  statute,  must  ac- 

agtaa   with  thla  riew.     Wilson  v.   United  cept  the  circuit  court'i  oonatruction  of  tba 

Statea,  162  U.  8.  013,  339,  S20,  40  L.  ed.  counts  of  the  indictment,  and  can  consider 

1090,  1094,  1095,  18  Sup.  Ct.  Rep.  SSU.    It  la  only    whether    the    decision    that    the    acU 

objected   that  while  poaseaiion  of  property  charged  are  not  condemned  as  criminal  by 

rwently    stolen    may    ta    .fidenca    of    par-  the  itatute. abased  upon  an  erroMOUa  eon- 

ticlpation  in  tha  Isr^ny.  the  apparent  poa-  fp^'^Xrl.L'.';*,^*'!™..  and  .rror.  1.  e. 

seaalon  of  the  antomobile  by  the  appellant  la  Digmt  Bup,  ct.  iDUS.I 

SIK]  'affords  no  support  for  a  concluaion  Appe«l  —  by  government  In  criminal 

that  he  committed  the  burglary,  the  crime  <:aM  —  construction  of  stalnte. 

with  which  he  was  charged.    The  permissible  2.  A  judgment  of  a  Federal  circuit  court 

inference  is  not  thn.  to  be  limited.    The  erl-  ■"■tf '°  "g  »  demurrer  to  certain  counts  in 

,               ,   .    ,"     ..              1,     i                 1.  an    indictment    charfting   violations    of   the 

denoe  pointed  to  the  appellant  aa  one  hay  antitrust  act  of  jSly  2,   1B90,   npon   tha 

ing  control  of  the  car  and  engaged  in  the  ground  that  the  act*  charged  are  not  with- 

endeaTOT  to  secure  the  fmita  of   the  bur-  in    the    condemnation    of    that    iUtute,    ia 

glarious    entiT.      Poaaesiion    in    theae    cir-  based  upon  a  construction  of  iucli  statute 

Munstancea  tended  to  ahow  guilty  psrtici-  within  the  meaning  of  the  act  of  March  2, 

pation  in  the  burglary.     This  is  but  to  ac-  "0^    governing    the    right    of    the    govem- 

eord    to    the    evidence,    if   unexplained,    its  ment  to  a  review  in  a  criminal  o»se. 

.    ,,           .                  -'^     ...  (For  otbfr  cisea,  tte  Apppal  lad  Error,  I.  a, 

natural     probative    force.       Considine     v.  ^  jugttt  Bup.  ct.  1908.1 

United  States,  SO   C.  C.  A.   272,   112   Fed.  Monopoly  —  oonsplracr  In  reatFatnt  of 

342,  34B,  3S0;  Com.  *.  HcGorty,  114  Mass.  trade  —  corner  tn  cotton. 

299;    Knickerbocker    t.    People,    4S    N.    Y.  3.  A  conspiracy  to  run  a  comer   in   the 

177,  181;  Nenbrandt  t.  State,  63  Wis.  89,  availoble  supply  of  a  sUple  commodity, 
9  N.  W.  B24i  SUte  v.  Fitigersld  72  Vt  ■"'=''  "*  cotton,  normally  a  subject  of  Intar- 
142,  47  Atl.  403,  14  Am.  Crim.  Rep.  173.  *^'^  J'"^"    *"'*,  commerce,    to    be    accom- 

„  ,  ,  ■  .>  ...  '^  plished  by  purchases  for  future  delivery. 
It  la  aasigned  aa  error  that  the  eommis-  J'„„  |,j  ^^^^  ^  withholding  from  sale  fir 
sioner  received  In  evidence  oetUin  deposi-  ,  UjoiteA  time,  thereby  enhancing  artiflcial- 
Uona  taken  in  British  Columbia  which  were  ]j  its  price  to  all  buyers  throughout  the 
eertiOed  by  the  Consul  General  of  the  country,  is  within  the  terms  of  the  anti- 
United  Statea  aa  depositions  proposed  to  trust  act  of  July  2,  1800,  f  1.  which  makes 
b«  need  upon  an  application  for  the  ertra-  't  ■  criminal  offense  to  engage  in  a  con- 
dition    of     the     appellant     upon     another  '•P'"cj  in  restraint  of  inUrsiafe  I^C'^'^f  M, 

cy  of  thia  eertlflcate,  as  the  wnt  of  habeas  guch  commerce. 

eorpua  does  not  operate  as  a  writ  of  error,  [iPor    otbcr    cases,    sta    Honopolir,    II.    a,    H 

and  mere  errors  are  not  the  subject  of  n-  °iBe"t  Sup.  ct.  190B.1 

view.    BenaoB  v.  McHahon,  127  U.  8.  457.  Monopoly  —  conspiracy  In  restraint  ot 

401,  462,  32  L.  ed.  234,  236,  8  Sup.  Ct.  Rep.  Y*^^'  T  tnvolttntnry  reairalnt. 

1240;    Terlinden  v.    Ames,    184    U.    8.    270,  *'  ^"'o'""*"'?  "strsints  upon  interstate 

.Zl   ..\      ,   ,,..   ...    »r^o      Vu   T.        .1,  commerce,    the    result   of   a    conspiracy   be. 

178,  46  L.  ed.  534,  641,  22  Sup.  Ct.  Rep.  484,  tween  pe«on,  not  themselves  e^a^d  in 
12  Am.  Crim.  Rep.  424.  Irrespertive  of  the  Buch  commerce,  to  compel  action  by  others, 
depoaitions  objected  to,  there  was  legal  evi-  or  to  crfate  artificial  conditions  which  nee 
danoa  on  which  to  baaa  tba  eommiasion-  esaarily  impede  or  burden  the  due  course 
art  action.                                                          — r;^ r — 7 : t it 

i-i        .  NoTB. — As    to   review   by    government  in 

Amrnaa.  criminal    case  under    the   act   of   March    2, 
1907 — see  note  to  United  Statea  v.  Stcven- 

—  "  son.  64  L.  ed.  U.  S.  163. 

As  to  right  of  state  to  sppeal  in  criminal 

UNITED  STATES,  PMT.  In  Err.,  case— see  note  to  People  ei  rel.  Bodson  ». 

'. Miner,  IB  L.E.A.  342. 

JAHE8  A.  PATTEN  at  al.  As  to  what  relation  a  contract  or  combina- 
tion must  bear  to  interstate  commerce  In 

(See  S.  C.  Repatter's  ed.  S26-S44.)  order  to  bring  it  within  the  scope  of  the 
Federal  anti-trust  act — see  note  to  Loewe  v. 

Apj^e*!  —  by  fovernment  In  criminal  I^twlor,  52  L.  ed.  U.  S.  488. 

ense  —  scope  of  review.  As  to   illegal   trusts   under  modern  antl- 

1.  The  Federal  Supreme  Court,  when  re-  trust  laws,  geneTBAVy, — Ma  wAn  \a  ^Vt,^<& 

Ttowlng,   under   tha   arimias)   ajipealf   Mt  v.  Cqntintatil  TobaMo  Ca.MV.1L^Wi. 
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of  aueb  commerce,  or  restrict  the 
liberij  to  engtge  therein,  are  comprehended 
bj  the  prcviBions  of  the  anti-triut  act  ol 
July  Z,  1390,  g  1,  whicli  make  it  a  criminal 
offenoa  to  engage  in  a  conspiracy  in  re- 
straint  ol  interstate  commerce,  aa  well  ai 
ToluntaiT  reBtraints  produced  bj  an  agree- 
ment between  persons  so  engaged  to  sup- 
frew  competition  among  themselvea. 
E'er  otber  ciaes,  see  MoDopolT.  II.  a,  In 
Digest  Bnp.  Ct.  1908.] 

Monopoly  —  combinations  In  restraint 
ot  trade  —  temporary  stimulation  ol 

oompetition. 

S.  A  conspiracy  to  corner  the  market  in 
a  commodity,  though  it  may  tend  to  atimu- 
late  competition  for  a  time,  is  within  the 
provisions  of  the  an ti -trust  act  of  July  2, 
1890,  making  ft  a  criminal  offense  to  en- 
gage in  a  conspiracy   in  restraint  ot  inter- 


•?;; 


thwart  the  usual  operation  of 
■upply  and  demand,  to  withdraw  the  cora- 
moditj  from  the  normal  current  of  trade, 
to  enhance  the  price  artificially,  to  ham- 
per uaers  and  consumers  in  satisfying  their 
needs,  and  to  produce  practically  the  same 
•*i1a  a*  does  the  suppression  of  competi- 
tion. 
[For   otber   csseii.    see    MonopolT,    II.    s,    Id 

Digest  Blip.  Ct  1908-1 
Criminal    Intent  —  conspiracy     In    re- 

■tralnt  ot  trade. 

8.  Persons  engaging  in  a  conspiracy 
which  necessarily  and  directly  will  impede 
and  burden  interstate  commerce,  contrary 
to  the  act  ot  July  2.  1S90,  S  1,  making  it 
a  criminal  offense  to  engage  in  a  con- 
spiracy in  restraint  of  intersUte 


Argued  November  9  and  10,  1011.  Ordered 
for  reargument  before  full  bench  April 
20,  1912.  Reargued  October  23  and  24, 
IBIS.     Decided  January  S,   1S13. 

IN  ERROR  to  the   Circuit  Court   of   the 
United  Statei  for  the  Southern  District 
of   New   York   to   review   a   judgment   sus- 
taining a  demurrer  to  certain  counts  in  an 
indictment,     charging     violations     of     the 
Sherman  anti-trust  act.     Reversed  and  re- 
manded for  further  proceedings. 
Bee  same  ease  below,  ]BT  Fed.  064. 
The  facta  are  stated  in  the  opinion. 
Former     Solicitor     General     Iiehmann 
argued  the  c»Bse  and  filed  B  brief  for  plain- 
tiff ia  error: 

A  corner  ot  the  entire  cotton  market  of 
the  Unltad  Statea  during  the  last  four 
months  «f  ths  crop  year,  undertaken  by  sev. 
ml  pvaons  acting  in  concert  for  that  pur- 
yw»  MJiJ  oarrJed  out  by  the  purchase  on 
tA0  MmtralU^  axebMpgv  ot  Ote  eouatry,  of 


cotton,  for  delivery  during  those  montht* 
in  quantities  in  excess  of  Uie  supply  arail- 
able  for  such  delivery,  thus  creating  an  ab- 
normal demand  for  cotton,  with  the  necea- 
tary  result  of  compelling  all  persons  having 
occasion  to  buy  cotton,  as  well  speculative 
sellers  who  must  get  cotton  to  SU  their  con- 
tracts, as  merchants,  spinners,  and  mann* 
facturers  who  must  get  cotton  for  ttieir 
business  needs,  to  pay  excessive  prices  tor 
such  cotton,  the  persons  running  the  comer 
to  be  beneficiaries  of  such  excessive  pricea 
in  settlements  with  "short"  sellers  and  is 
sales  to  merchants  and  manufacturers, — 
la  a  conspiracy  in  restraint  of  trade  and 
commerce  among  the  states  of  the  Union. 

Ex  parU  Young,  S  Biss.  S3,  Fed.  Cas.  No. 
18,146;  Welts  v.  McGeoch,  71  Wis.  19S,  30 
N.  W.  769;  Sampson  v.  Shaw,  101  Mass.  14S, 
3  Am.  Rep.  327;  Raymond  v.  Leavitt,  40 
Mich.  447,  41  Am.  Rep.  170,  9  N.  W.  5ZS; 
Board  of  Trade  v.  Christie  Grain  t  Stock 
Co.  198  U.  S.  23e,  40  L.  ed.  1031,  26  Sup- 
Ct.  Rep.  637;  Loewe  v.  Lawlor,  208  U.  S. 
274,  52  L.  ed.  488,  28  Sup.  Ct.  Rep.  301, 
13  Ann.  Cas.  815;  Standard  Oil  Co.  v. 
United  States,  221  U.  S.  I,  56  L.  ed.  S19. 
34  L.BjI,(N.S.)  834,  31  Sup.  Ct.  Rep.  502, 
Ann.  Cas,  1912  D,  734;  Kirkpatrick  v.  Bon- 
sall,  72  Pa.  ISS;  Samuels  v.  Oliver,  130  III. 
73,  22  N.  E.  4Q0;  Foss  v.  Cummings,  140 
III.  3S3,  36  N.  E.  653;  Booth  v.  Illinois, 
184  U.  S.  42G,  46  L.  ed.  623.  22  Sup.  Ct. 
Rep.  42S;  United  States  v.  Trans- Missouri 
Freight  Asso.  166  U.  S.  290,  41  L.  ed.  1007, 
17  Sup,  Ct.  Rep.  640;  United  SUtes  v. 
Joint  Traffic  Asso.  171  U.  S.  60G,  43  L.  ed. 
269,  19  Sup.  Ct  Rep.  26;  Northern  Securi- 
ties Co.  V.  United  States,  193  U.  S.  197.  48 
L.  ed.  679,  24  Sup.  Ct.  Rep.  436;  Addyston 
Pipe  k  Steel  Co.  v.  United  States,  175  U.  8. 
211,  44  L.  ed.  130,  20  Sup.  Ct  Rep.  90i 
National  Cotton  Oil  Co.  v.  Texas,  197  U.  S. 
116,  4B  L.  ed.  689,  25  Sup.  Ct  Rep.  370: 
Swift  t  Co.  V.  United  States.  190  U.  S. 
37S,  49  L.  cd.  618,  2G  Sup.  Ct.  Rep.  270; 
Aikens  V.  Wisconsin,  105  U.  S.  194,  40  L. 
ed.  154,  25  Sup.  Ct  Rep.  3;  Rearick  v. 
Pennsylvania,  203  U.  S,  607,  51  L.  ed,  296, 
27  Sup.  Ct  Rep.  169;  Dozier  v.  Alaluma, 
218  U.  S.  124,  64  L.  ed.  965.  38  L.R.A.(N.S.) 
2S4,  30  Sup,  Ct  Rep.  649;  Gibbs  v.  Mc- 
^feeley,  80  L.R.A.  162,  55  C.  C.  A.  70,  118 
Fed.  120;  West  v.  Kansas  Natural  Gas  Co. 
!ei  U.  S.  229,  65  L.  ed.  718,  35  L.RA.(N.8.) 
1193,  31  Sup.  Ct.  Rep.  564. 

A  combination  in  the  form  of  an  agree- 
ment by  several  persons  acting  in  concert 
For  that  purpose  to  buy  enough  of  the  cot- 
ton supply  to  enable  them  to  control  the 
price  of  it,  snd  severally  to  demand  an  ex- 
:eBsive  and  arbitrary  price  on  the  sale  of 
:hat  cotton  to  spinners  and  manufacturera 
luring  four  months  of  the  crop  year,  is  a 
»•  V.  S. 
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conspiracy    to   monopolize    a   part    of   the        Rex  ▼.  Norris,  2d  Ld.  Kenyon,  300;  India 

trade  and  commerce  among  the  states.  Bagging  Asso.  v.  Kock,  14  La.  Ann.   164; 

Standard  Oil  Co.  v.  United  States,  221  Morris  Run  Coal  Co.  v.  Barclay  Coal  Co. 

U.  S.  1,  55  L.  ed.  619,  34  L.R.A.(N.S.)  834,  68  Pa.  186,  8  Am.  Rep.  159;  Amot  ▼.  PitU- 

81  Sup.   Ct  Rep.  502,  Ann.  Cas.   1912  D,  ton  k  E.  Coal  Co.  68  N.  Y.  558,  23  Am.  Rep. 

734;    United    States  ▼.  American   Tobacco  190;   Central  Ohio  Salt  Co.  v.  Guthrie,  35 

Co.  221  U.  S.  106,  55  L.  ed.  663,  31  Sup.  Ct.  Ohio  St.  666;  Craft  v.  McConoughy,  79  111. 

Rep.   632;    Addyston  Pipe   &  Steel    Co.   v.  346,   22  Am.  Rep.   171;    Leonard  v.  Poole, 

United  States,  176  U.  S.  211,  44  L.  ed.  136,  114  N.  Y.  371,  4  L.R.A.  728,  11  Am.  St.  Rep. 

20  Sup.  Ct.  Rep.  96.  667,  21  N.  E.  707 ;  People  v.  North  River 

Solicitor    General    Bullitt    argued    the  f  T V^ « '  ^''- /nl.  "^^  f  **  ^b^^^ ^^ 

.u.  on.rear^ent  and  61ed  a^ief  for  l^^^'^ll  t^!,'^^^^^^^^ 

SKo  rtL\oT«Si^^^^^^^  ,^P^«09,  39  N^  E.  ,062;   People  .Goslin, 

made  for  pure  speculation,  and  if  settled  ^7  App.  d,v.  16   73  N.  Y.  Supp.  520 

by  the  payment  of  differences  without  actual  /  ^f^J^^  ^'  ^^^  ^^^J"^  f »«  court  will 

/ 1.       '^  ^  show  that  numerous  contracts  or  combina- 
Qeliverv 

Board  of  Trade  v.  Chriatie  Grain  4  Stock  ""^  '"[  the  shape  of  a  pooling  agreement, 

Co.  198  U.  8.  236,  49  L.  ed.  3031,  25  Sup.  c""*'"*.  bylaws  of  a  voluntary  association. 

Ct  Rep.  637  J  Sawyer  v.  Taggart,  14  Bush.  «>rporate  charter,  or  verbal  agreement,  etc 

727;  Forget  ;.  OstiW  [1896]  A.  C.  318.  64  "»'»»«  "•'J*"*  *"   neces«ti7  effect  wa.    (1) 

L.  J.  P.  C.  N.  S.  62,  11  Reports,  474.  72  *°  Buppress  competition  between  those  en- 

L.  T.  N.  8.  399.  43  Week.  Rep   690.  f««»   .n   interstate  commerce     (2)  to  en- 

A  i<  M  •    Av  *  -,,^1.  ^^..A.^1  hance    prices   of    an   article   of   such   com- 

A  "comer  *  IS  the  securing  of  such  control  /«.   x     u     j       ^u     *        *  a- 

,  .,     .         J.  ,  ,       f  «^j„^A  «.  merce,    (3)   to  burden  the  free  transaction 

of  the  immediate  supply  of  any  product  as      -       '    ^    '  .  j  ^u      . 

A  ui     Au  A'       Au^  «/l^^.»t  —  of  such  commerce  by  one  engaged  therein, 

to  enable  those  operating  the  "comer"  ar-  . ..         .  .     .     ^  .®  7        ,  ' 

......  A    1       J      ..«ii«  A^  .^»...^«  (4)  or  to  control  some  part  of  such  com- 

bitranly  to  control  and  usually  to  advance  ,         ,         j-jjxu-         a-a 

.,  .        f  XL  J     A  merce,  have  been  decided  to  be  in  restraint 

the  price  of  the  product.  #  •  a      ♦  a     ♦     ^ 

Black's  Law  Diet.  271;  9  Cyc  978;  Booth  ®M°rf"^Jf  ,       ^  1,    n    v  -  u^  n      ika 
Til-     •      10A    TT    o    iaK    ion    Aa  T     ^A        United  States  v.  E.   C.   Knight  Co.  156 

▼.  Illinois,   184   U.  S.  425,  430,  46  L.  ed.  -.  ^   ,    «^  -      ,   ^^^    -_  „        r^x   n       oaa 

oao    iine    io  o        riA   T>       At%m  U.  S.  1,  39  L.  cd.  325,  15  Sup.  Ct.  Rep.  249; 

623,  625,  22  Sup.  Ct.  Rep.  425.  rx     i  •  tt   -a  j   qa  a^    ^tt    tt    o    ktq 

—',.*,«     '^        „     S,        ...  , . Hopkins  V.  United  States,   171   U.  S.  578, 

Technical  "corners,"  alike  with  combina-  ._  ■!       ,    _._    ,.-,        nj,   -o       aaaj 

.,         .  '      ....  ,    ,       ,  43  L.  ed.  290,  19  Sup.  Ct.  Rep.  40;  Ander- 

tions  to  suppress  competition    are  declared  ^^^  ^   ^^.^^  ^^^J  ^^^  ^/g  ^3  j^ 

to  be   Illegal  as  against  public  policy    in  ^^    3^      ^^  ^^;  ^       Cincinnati, 

that    they    injuriously    affect    the    natural  ^   3   ^  ^  ^  pP^^^^  ^^  P^   3^     2^^  ^   g' 
course  of  tirade  and  commerce,  and  tend  to  ^^  ^   ^^  ^^  ^l 

enhance  prices;  in  short,  are  in  restraint  of  ^^!^^    g^^    ^     Trans-Missouri    Freight 

o  *'  ou         lAi   XM         ^AK    o   A  Asso.  166  U.  S.  290,  41  L.  ed.  1007,  17  Sup. 

Sampson  v.  Shaw,  101  Mass.  145,  3  Am.  ^.    -,       -.^    tt  -a  j  oa  a  t  •  a  t    m 

n        AAPy     •»#      •    T»       i-.    1  r.  T>      1  «  Ct.  Rep.  548;  United  States  v.  Joint  Traffic 

Rep.  327;  Morns  Run  Coal  Co.  v.  Barclay  'I      -'      ^      .     j       .      -^   -^  « 

n^\  rv*   AQ  !>•    1Q7    Q  A»,    !>*»«    1  Kc   Pov  ^^^'  ^'^  *-'*  °-  ^05,  43  L.  ed.  269,  19  Sup. 

Coal  Co.  68  Fa.  187,  8  Am.  Rep.  159;  Kay-  ^.    „ q-     a  jj„.a^ t>:«^  m,  QA^^i  n^   - 

J       T       '1.J,   Ai»\t'  x.    AAt   At   A       "D  Ct.  Rep.  25;  Addyston  Pipe  &  Steel  Co.  ▼. 

mond  V.  Leavitt,  46  Mich.  447,  41  Am.  Rep.  .,  ..  /q..*      i^c  it  q   oii    aa  j    ^    i«a 

^..A   ^  %.r   rrr    mn^      a       a        r»-xA  a       il  r«  United  Statcs,  176  U.  S.  211,  44  L.  ed.  136, 

rVr^'^'JV  ^.Tt^A       Ti       ton*  20  Sup.  Ct.   Rep.  96;   W.  W.  MonUgue  & 

S^,    ^*'-  ^n'  I  71   wf  fo"J'  ?.'^M    w  Co.  V.  Lowry,  193  U.  S.  38,  48  L.  ed    608, 

Wells  V.  McGeoch    71  Wis    196    35  N    W.  ^^  gup.  Ct.  Rep.  307;  Swift  &  Co.  v.  United 
769;   Samuels  v.  0 hver    130  111    84,  22  N.  J  ^^^       P  >  ^^  ^    ^    ^^g^ 

^i^^!l  r*'  Qf  ^       ino""- J7  P       ;«    Fni  524.  26  Sup.  Ct.  Rep.  276;  Northern  Securi- 

110   25  Am.  S*-  ^^P-J<>2,  27  P^^^  36;  Foss  ^.^;  ^^   ^  P^^.^^   P  ^^3  ^    g  ^3 

v^  CummingB,  149  J".  367,  36  N    E.  553;  ^^    ^^  ^4   Sup.   Ct.   Rep.  436;   Loewe 

Wright  V.  Crabbs    78  Ind.  487;  Lamson  v.  ^    ^awlor,  208  U.  S.  274,  52  L.  ed.  488,  28 

Boyden,  160  111.  613,  43  N.  E.  781.  g^p  ^^  j^^p   3^^^  j3  ^^^  ^^  g^g.  g^^^. 

There  is  an  analogous  line  of  authorities  ^^^  q.,  ^o.  v.  United  SUtes,  221   U.  S.  1, 

which,  while  not  presenting  the  case  of  a  55  l.  ed.  619,  34  L.R.A.(N.S.)   834.  31  Sup. 

technical  "corner"  caused  by  purchases  for  ct.  Rep.  502,  Ann.  Cas.  1912  D,  734;  United 

future  delivery  on   an   exchange,   illustrate  states  v.  American  Tobacco  Co.  221   U.  S. 

very  clearly  that  any  conspiracy  having  the  106,  56  L.  ed.  663,  31  Sup.  Ct.  Rep.  632; 

same  object  as  a  "corner,"  to  wit,  the  arbi-  West  v.  Kansas  Natural  Gas  Co.  221  U.  8. 

trary  control  of  prices,  whether  to  raise  or  229,  55  L.  ed.  716,  35  L.R.A.(N.S.)    11(^, 

depress  them,  is  in  restraint  of  trade,  thus  31    Sup.    Ct.   Rep.   664;    United    Statea  ^« 

showing   reflexly   that   the   illegality   in    a  Terminal  K.  Asao.  ^2.4  \3.  ^.  ^'^^^  ^^\a.  %A. 

"comer"  is  the  power  to  raiBe  price§.  810,  32  Sup.  Ci.  ^ei^.  l^Vl  \  ^Va.^srawa  ^iwii 
f  7  If.  ed.  X 
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Oor.  Temm, 


press  Co.  ▼.  Anderson,  209  U.  S.  423,  434, 
62  L.  ed.  866,  876,  28  Sup.  Ct.  Rep.  672; 
Gibbs  V.  McNeelcy,  60  LJLA.  162,  66  C.  C. 
A.  70,  118  Fed.  120;  Clews  ▼.  Jamieson,  182 
U.  S.  461,  45  L.  ed.  1183,  21  Sup.  Ct  Rep. 
845. 

Temporary  stimulation  of  competition  in 
certain  lines  does  not  take  the  combination 
from  within  the  terms  of  the  Sherman  law. 

W.  W.  Montague  &  Co.  ▼.  Lowry,  193 
U.  S.  38,  48  L.  ed.  608,  24  Sup.  Ci.  Rep. 
807;  United  States  v.  Terminal  R.  Aaso. 
224  U.  a  383,  66  L.  ed.  810,  32  Sup.  Ct. 
Rep.  607. 

The  necessary  and  unavoidable  result  of 
the  "corner"  is  also  its  direct  effect. 

Loewe  y.  Lawlor,  208  U.  S.  274,  62  L.  ed. 
488,  28  Sup.  Ct.  Rep.  301,  13  Ann.  Cas.  816; 
Northern  Securities  Co.  ▼.  United  States, 
193  U.  S.  197,  48  L.  ed.  679,  24  Sup.  Ct. 
Rep.  436. 

The  "corner"  restrained  interstate  com- 
merce  even  though  each  purchase  of  cotton, 
taken  alone,  is  not  an  act  of  interstate  com- 
merce. 

Addyston  Pipe  &  Steel  Co.  v.  United 
SUtes,  175  U.  S.  211,  44  L.  ed.  136,  20  Sup. 
Ct.  Rep.  96;  Aikens  v.  Wisconsin,  196  U.  S. 
194,  49  L.  ed.  154,  26  Sup.  Ct.  Rep.  3;  Swift 
k  Co.  V.  United  States,  196  U.  S.  375,  49 
L.  ed.  518,  25  Sup.  Ct.  Rep.  276. 

This  court  has  jurisdiction  of  this  writ 
of  error. 

United  States  v.  Keitel,  211  U.  S.  370, 

53  L.  ed.  230,  29  Sup.  Ct  Rep.  123;  United 
States  V.  Biggs,  211  U.  S.  507,  68  L.  ed. 
305,  29  Sup.  Ct.  Rep.  181;  United  States 
V.  Heinze,  218  U.  S.  532,  540,  64  L.  ed.  1139, 
1143,  31  Sup.  Ct.  Rep.  98,  21  Ann.  Cas. 
884;  United  States  v.  Heinze,  218  U.  S. 
647,  650,  54  L.  ed.  1145,  1146,  31  Sup.  Ct 
Rep.  102;  United  SUtes  v.  Bitty,  208  U.  S. 
393,  52  L.  ed.  543,  28  Sup.  Ct.  Rep.  396; 
United  SUtes  v.  Mescall,  216  U.  S.  26,  31, 

54  U  ed.  77,  79,  30  Sup.  Ct.  Rep.  19. 

Mr.  George  P.  Meriick  argued  the 
cause,  and,  with  Mr.  Henry  Wollman,  filed 
a  brief  for  defendant  in  error  Patten: 

This  cause  is  not  within  the  purview  of 
the  criminal  appeals  act  of  1907,  and  this 
court  is  without  jurisdiction  to  enUrtain 
this  writ  of  error. 

United  SUtes  v.  Keitel,  211  U.  S.  870, 
53  L.  ed.  230,  29  Sup.  Ct  Rep.  123;  United 
SUtes  V.  Biggs,  211  U.  S.  507,  68  L.  ed. 
S05,  29  Sup.  Ct  Rep.  181. 

This  court  had  already  held  that  the  anti- 
trust act  is  not  violated  by  an  indirect  in- 
terference with  inUrsUte  commerce. 

^Hopkins  ▼.  United  SUtes,  171  U.  S.  678, 

^J  Ll  ed,  290,  19  Sup.  Ct.  Rep.  40;  United 

j9^Um  r.  Jo/nt  Tn/Be  Amo,  171  U.  S.  505, 

^Z^  0tL  S59,  19  8up.  CU  Rep.  25;  Addy- 


ston Pipe  k  Steel  Co.  ▼.  United  States,  176 
U.  S.  211,  44  L.  ed.  136,  20  Sup.  Ct  Rep. 
96;  Cinoinnati,  P.  B.  S.  k  P.  Packet  Co.  v. 
Bay,  200  U.  S.  179,  60  L.  ed.  428,  26  Sup. 
Ct.  Rep.  208. 

There  was  then  no  room  for  any  construc- 
tion of  the  sUtuU  upon  this  point  by  the 
circuit  court,  and  iU  acceptance  of  the 
construction  thereof  by  this  court  afforded 
no  ground  for  the  application  of  the  crimi- 
nal appeals  act 

Leonard  ▼.  Vicksburg,  S.  &  P.  R.  Co. 
198  U.  S.  416,  49  L.  ed.  1108,  26  Sap.  Ct 
Rep.  760. 

No  combination,  contract,  or  conspiracy 
violates  the  anti-trust  act  unless  there  is 
created  or  attempted  to  be  created  thereby 
some  direct  and  immediate  effect  upon  in- 
UrsUU  commerce. 

Hopkins  v.  United  SUtes,  171  U.  &  678, 
48  L.  ed.  290,  19  Sup.  Ct  Rep.  40;  United 
SUtes  V.  Joint  TraiBc  Asso.  171  U.  S.  606, 
43  L.  ed.  259,  19  Sup.  Ct.  Rep.  25;  Addy- 
ston Pipe  k  Steel  Co.  v.  United  SUtes,  175 
U.  S.  211,  44  L.  ed.  136,  20  Sup.  Ct  Rep. 
96;  SUndard  Oil  Co.  ▼.  United  SUtes,  221 
U.  S.  1,  55  L.  ed.  619,  34  L.RJL.(NJ3.)  834, 
31  Sup.  Ct.  Rep.  602,  Ann.  Cas.  1912  D,  734; 
United  SUtes  ▼.  American  Tobacco  Co.  221 
U.  S.  106,  56  L.  ed.  668,  81  Sup.  Ct  Rep. 
632. 

The  act  of  Congress  (anti-trust  act)  must 
have  a  reasonable  construction  or  else  there 
would  scarcely  be  an  agreement  or  oontraet 
among  business  men  that  could  not  be  said 
to  have,  indirectly  or  remotely,  some  bearing 
on  intersUU  commerce,  and  possibly  to 
restrain   it 

United  SUtes  v.  Joint  Traffic  Asso.  171 
U.  S.  568,  43  L.  ed.  287,  19  Sup.  Ct  Rep. 
26;  United  SUtes  v.  American  Tobacco  Co. 
221  U.  S.  106-179,  55  L.  ed.  663,  693,  81 
Sup.  Ct.  Rep.  632. 

Suppression  of  competition  is  the  essence 
of  monopoly;  iU  dominant  thought  is  the 
notion  of  ezclusiveness. 

National  Cotton  Oil  Co.  v.  Texas,  197  U. 
S.  116,  129,  49  L.  ed.  689,  694,  25  Sup.  Ct 
Rep.  379;  Shawnee  Compress  Co.  v.  Ander- 
son, 209  U.  S.  423,  62  L.  ed.  866,  28  Sup. 
Ct  Rep.  672;  Standard  Oil  Co.  ▼.  United 
States,  221  U.  a  1,  56  L.  ed.  619,  84  LJLA. 
(N.S.)  834,  31  Sup.  Ct.  Rep.  602,  Ann.  Caa. 
1912  D,  734;  United  SUtes  v.  American 
Tobacco  Co.  221  U.  S.  106,  56  L.  ed.  663,  31 
Sup.  Ct  Rep.  632. 

In  order  to  constitute  inUrstaU  com- 
merce in  any  commodity  iU  transit  acroaa 
sUU  lines  is  involved. 

General  Oil  Co.  v.  Crain,  209  U.  S.  211, 
229,  52  L.  ed.  754,  764,  28  Sup.  Ct  Rep. 
476;  Coe  ▼.  Errol,  116  U.  S.  617,  29  U  ed. 
716,  6  Sup.  Ct  Bep.  476;  Brown  ▼.  Houston, 
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114  U.  8.  622,  29  L.  ed.  257,  5  Sup.  Ct.  193  U.  8.  197,  48  L.  ed.  679,  24  Sup.  Ct. 

Rep.   1091.  Rep.  436;  West  v.  Kansas  Natural  Gas  Co. 

The    contracts    of    purchase     of     cotton,  221  U.  S.  229,  55  L.  ed.  716,  35  L.R.A.(N.8.) 

charged  in  the  seventh  and  eighth  counts  to  1193,  31   Sup.  Ct.  Rep.  564;   Standard  Oil 

have  been  made  hj  defendants,  created  at  Co.  v.  United  States,  221  U.  S.  1,  65  L.  ed. 

most  but  rights  of  action  between  the  parties  619,  34  L.R.A.(N.S.)  834,  31  Sup.  Ct.  Rep. 

thereto,  and  as  such  could  not  be  the  sub-  502,  Ann.  Cas.  1912  D,  734;   Swift  k  Co. 

ject  of  interstate  commerce.  v.  United  States,  196  U.  S.  376,  49  L.  ed. 

Ware  &  Leland  v.  Mobile  County,  209  U.  518,  25  Sup.  Ct.  Rep.  276;  United  States  v. 

a  405,  52  L.  ed.  855,  28  Sup.  Ct  Rep.  526,  E.   C.  Knight  Co.   156   U.  S.   1,  39  L.  ed. 

14  Ann.  Cas.  1031;  New  York  ex  reL  Hatch  325,  15  Sup.  Ct.  Rep.  249;  United  States  v. 

▼.  Reardon,  204  U.  8.  152,  51  L.  ed.  415,  Joint  Traffic  Asso.  171  U.  S.  509,  43  L.  ed. 

27   Sup.  Ct.  Rep.   188,   9  Ann.   Cas.   736;  261,   19   Sup.  Ct.   Rep.  25;    United  SUtes 

Brodnax  y.  Missouri,  219  U.  S.  285,  55  L.  v.  Trans-Missouri  Freight  Asso.  166  U.  S. 

ed.  219,  31  Sup.  Ct.  Rep.  238.  290,  41  L.  ed.  1007,  17  Sup.  Ct.  Rep.  548; 

Messrs.  George  P.  Merrick  and  William  ^^no^^n^JfJ^'fl^  .^"'''°  t   ^-^""^  i^^  F"^' 

E.  Church  also  filed  a  brief  for  defendant  '^^  \,^°^^«,®*^*"^  ^' ^%Tt  f       r.' 

in  error  Patten  *                          '             P' 

The  argument  of  the  government  i.  not  ^I'f'''  T^i*''!.",«^"^®;,^-,^%%^*"''^' 

confined  tothe  sllegatifn.  of  the  indict.  ^*"  ^'f'  ^^^'  "  ^  *^-  "0^'  "  ^up.  Ct. 
men^ 

Black'.  Law  Diet.  271;  Foe.  t.  Cumminge,  ™' ~"'*,''"  "»  i"r'"^!««°»  to  reriew 

149   lU.   883.   S6   N.   E.  663,    Samuel,  v.  th«  i«df «»»  of  the  circuit  court  becau«. 

OliTep.  130  ni.  73,  22  N.  E.  499;  Well.  y.  'J"  judgment  wa.  not  ba^  upon  a  con- 

McGe<U,  71  Wl..  196,  36  N.  W.  769.  •*™«*'*"'  '7;*  of  the  ant.-trust  act.  but 

The  only  effect  of  the  government',  rcort  ^^^"'P****'*  "O"*'-'*'""'  ^^^^^  ^  *»»• 

to  the  rtatement  of  overt  act.  i.  to  accen-  .,  'i  j  o*  »          -d-        oh  tt   o   kav   c 

tuate  euential  defect,  of  the  indictment.  .  ""'**i ?*'*!"  J"  ^'^'5*  H*  ?'  1^^'.  " 


•n..*   .».*«...t   ...-.»»    i-   t.«r    .^.4  j«^  I'-  «••  '06,  29  Sup.  Ct.  Rep.  181;   United 

That  matement  cannot,  m  law,  and  doe.  -,....  ,   i...      „;«  tt    o  \,m    ko  t    -j 

not  in  fact,  aid  the  indictment  !«^o  o    ^    i        J^    r,  '•♦  !  oi  f' 

Pettibone  t.  United  State..  148  U.  8.  197.  "'^  ?« J'iP-.  ^- 1^2^^^  l  °^*1,1^« 

37  L.  ed.  419.  13  Sup.  Ct.  Rep.  842;  Smith  ''  ^""'*' "^'^-  fl  ^f^'  "  ^  ^■.  "'  :*!i 

T.  United  State..  86  0.  C.  A.  363.  167  Fed.  ?"P;  "•  ReP-  9f.  "  ^"  .f ":  ^^t'  """t? 

721;  United  St^te.  v.  Patterwn.  4  Inter..  f,*j;**l„%^***^''  'L"  "'  !"  ^l\^J  t  * 

Com.  Rep.  776,  66  Fed.  639,  United  State.  230,  29  Sup   Ct  Rep.  123 ;  United  StaU. 

T.  Britton.  108  U.  S.  199.  27  U  ed.  698.  2  ^  M-c*",  ««  U.  s.  26.  64  L.  ed.  77.  30 

8up.  Ct  Rep.  631.  ""P*  "^  "®P-  ^''  ... 

Whatever  rertraint  upon  interetate  com-  ,  ^yen  if  technically  thi.  court  ha.  jurui. 

mere,   might   result    from    act.    charged  «»'e»'o«.  «»  ^,11  not  exerciw  .t  merely  for 

would  be  but  Indirect,  remote,  and  inciden-  the  purpoee  of  reaffirming  proposition,  al- 

taL   The  rtatute  only  condemn,  act.  having  ^^^J  Mttled  by  it 

dir«A  and  imSiedJat^  Sect  *  ,  »»''-,  ';f  ^'''"'pl't  ^^  i!„f' i  "?  ^,' 

Addyeton   Pipe   ft   Steel    Co.    v.   United  L-  ed.  871,  14  Sup.  Ct  Rep.  1200;  Equitable 

SUte..  176  U.  8V2II.  44  U  ed.  136.  20  Sup.  ^ife  Awur    Soc   v.  Brown,  187  U.  &  308. 

Ct^p.  96;  Aiken,  r.  Wi«»n.in.  196  U.  8.  «  L.  ed.  190.  23  Sup.  Ct  Rep  123,  Leonard 

194.  49  L.  rt.  164.  26  Sup.  Ct  Rep.  3,  An-  Jl l^'**"* .^^  * /'  V»  ^^%^  ^        ' 

der^on  v.  United  State.,  171  U.  8   604,  43  «  ^  ^-  "«8,  26  Sup.  Ct  Rep.  760. 

L.  ed.  300,  19  Sup.  Ct.  Rep.  50;   Bigelow       Mr.  John  G.  Spooner  argued  the  cause, 

y.  Calumet  &  H.  Min.  Co.  94  C.  C.  A.  13,  and,  with   Messrs.  Joseph  P.   Cotton,  Jr., 

167  Fed.  721 ;   Cincinnati,  P.  B.   S.  &  P.  and  George  Rublee,  filed  a  brief  for  defend- 

Packet  Co.  y.  Bay,  200  U.  S.  179,  50  L.  ed.  ants  in  error  Scales,  Hayne,  and  Brown: 

428,  26  Sup.  Ct.  Rep.  208;  Continental  Wall       A   contract    for    the    future    delivery    of 

Paper  Co.  y.  Louis  Voight  &,  Sons  Co.  212  cotton  is  not  interstate  commerce. 

U.  S.  227,  53  L.  ed.  486,  29  Sup.  Ct.  Rep.       Ware  &  Leland  ▼.  Mobile  County,  209  U. 

280;  Field  v.  Barber  Asphalt  Paving  Co.  194  405,  52  L.  ed.  855,  28  Sup.  Ct.  Rep.  520, 

U.  8.  618,  48  L.  ed.  1142,  24  Sup.  Ct  Rep.  14  Ann.  Cas.  1031. 

784;  Hopkins  y.  United  States,  171  U.  S.       If  there  is  any  violation  of  the  Sherman 

678,  48  L.  ed.  290,  19  Sup.  Ct  Rep.  40;  act  it  is  because  of  an  involuntary  restraint 

Loewe  y.  Lawlor,  208  U.  S.  274,  62  L.  ed.  of   trade;    i.   «.,   a   restraint  of   someone's 

488,  28  Sup.  Ct.  Rep.  401,  13  Ann.  Cas.  815;  else    intersUte   trade  by  some   act   of   de- 

W.  W.  Montague  &  Co.  y.  Lowry,  193  U.  S.  fendanU. 

t8,  48  L.  ed.  608,  24  Sup.  Ct  Rep.  307;        Ibid. 

Northern  Becurltiet  Co.   r.   United  States,       In  such  a  caae  t\i*  hitlYict  cpi«Wit»  ^^^ 
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whether  the  involuntary  restraint  of  trade 
thus  effected  is  immediate  and  direct  or  only 
incidental. 

Hopkins  v.  United  States,  171  U.  S.  578, 
43  L.  ed.  290,  19  Sup.  Ct  Rep.  40;  Ander- 
son V.  United  States,  171  U.  S.  604,  43 
L.  ed.  300,  19  Sup.  Ct.  Rep.  50;  United 
States  ▼.  Joint  Traffic  Asso.  171  U.  S.  505, 
43  L.  ed.  259,  19  Sup.  Ct.  Rep.  25;  United 
States  y.  £.  C.  Knight  Co.  156  U.  S.  1,  16, 
39  L.  ed.  325,  330,  15  Sup.  Ct.  Rep.  249; 
Addyston  Pipe  &  Steel  Co.  ▼.  United  States, 
175  U.  S.  211,  229,  243,  244,  44  L.  ed.  136, 
143,  148,  149,  20  Sup.  Ct.  Rep.  96;  Northern 
Securities  Co.  v.  United  States,  193  U.  S. 
197,  311,  330,  48  L.  ed.  679,  697,  24  Sup. 
Ct.  Rep.  436;  Standard  Oil  Co.  v.  United 
States,  221  U.  S.  65,  55  L.  ed.  647,  34 
L.R.A.(N.S.)  834,  31  Sup.  Ct  Rep.  502, 
Ann.  Cas.  1912  D,  734. 

There  is  nothing  inherently  wrong  and 
immoral  in  the  purchase  and  sale  of  con- 
tracts for  future  delivery  of  an  article  of 
prime  necessity,  like  cotton,  because  such 
contracts  might  call  for  more  cotton  than 
would  be  available  for  delivery. 

Board  of  Trade  v.  Christie  Grain  k  Stock 
Co.  198  U.  8.  236,  49  L.  ed.  1031,  25  Sup. 
Ct  Rep.  637. 

The  sole  question  to  be  considered  here  is 
whether  the  conspiracy  charged  is  a  neces- 
sary and  direct  restraint  of  trade  and  com- 
merce among  the  states. 

Whitwell  V.  Continental  Tobacco  Co.  64 
L.R.A.  689,  60  C.  C.  A.  290,  126  Fed.  467. 

If  this  court  were  free  to  construe  the  in- 
dictment it  would  reach  the  same  conclusion 
as  the  circuit  court.  A  defective  charge  of 
conspiracy  cannot  be  aided  by  averments  of 
overt  acts. 

United  States  v.  Britton,  108  U.  8.  199, 
204,  27  Lw  ed.  698,  700,  2  Sup.  Ct  Rep. 
631;  Pettibone  v.  United  States,  148  U.  S. 
197,  202,  37  L.  ed.  419,  422,  13  Sup.  Ct 
Rep.  542;  Com.  v.  Shedd,  7  Cuah.  514; 
Com.  V.  Hunt,  4  Met  126,  38  Am.  Dec.  346; 
McKenna  v.  United  States,  62  C.  C.  A.  88, 
127  Fed.  88;  United  States  v.  Patterson,  4 
Inters.  Com.  Rep.  776,  55  Fed.  639;  United 
States  V.  MacAndrews  &  F.  Co.  149  Fed. 
823;  United  SUtes  v.  Milner,  86  Fed.  890; 
Conrad  v.  United  States,  62  C.  C.  A.  478,  127 
Fed.  798;  McConkey  v.  United  States,  96 
C.  C.  A.  501,  171  Fed.  829. 

Mr.  Justice  Van  Deyanter  delivered  the 
opinion  of  the  court: 

This    IS    a    criminal    prosecution    under 

the  anti-trust  act  of  July  2,  1890  (26  Stat. 

at  L.  209,  chap.  647,   U.  S.   Comp.   Stat. 

1901,   p.   8200),    the    indictment   being   in 

S!fght  eoQnti.     In  the  circuit  court  demur- 

jm»    to    the    third,    fourth,    seventh,    and 

f^ih   ooaatB    won  amtMined   MDd    thote 
fSS 


counts  dismissed  (187  Fed.  664);  where- 
upon the  government  sued  out  this  writ  of 
error  under  the  criminal  appeals  act  of 
March  2,  1907  (34  SUt.  at  L.  1246,  chap. 
2564).  The  case  has  been  twice  orally 
argued.  At  the  second  argument  the  gov- 
ernment expressly  abandoned  the  third  and 
fourth  counts  and  challenged  only  the  rul- 
ing upon  counts  seven  and  eight  Thus, 
the  'propriety  of  the  ruling  upon  the[5S5 
first  two  need  not  be  considered. 

In  passing  upon  the  demurrers,  the  eir* 
cuit  court  proceeded  first  to  construe  thu 
counts;  that  is,  to  ascertain  with  what  acti« 
the  defendants  are  charged,  and  next,  U 
consider  whether  those  acts  are  denounced 
as  criminal  by  the  anti-trust  act,  the  con- 
clusion being  that  they  are  not. 

The  limitations  upon  our  jurisdiction  un> 
der'the  criminal  appeals  actl  are  such  that 
we  must  accept  the  circuit  court's  construe* 
tion  of  the  counts,  and  consider  only  wheth> 
er  its  decision  that  the  acts  charged  are  not 
condemned  as  criminal  by  the  anti-trusi 
act  is  based  upon  an  erroneous  oonstructiom 
of  that  statute. 

At  the  outset  we  are  confronted  with 
the  contention  that  the  decision  is  not  based 
upon  a  construction  of  the  statute.  But 
to  this  we  cannot  assent.  The  court  could 
not  have  decided,  as  it  did,  that  the  acts 
charged  are  not  within  the  condemnation 
of  the  statute,  without  first  ascertaining 
what  it  does  condemn;  which,  of  course 
iuYolyed  its  construction.  Indeed,  it  seemi 
a  solecism  to  say  that  the  decision  thai 
the  acts  charged  are  not  within  the  stat 
ute  is  not  based  upon  a  construction  of  it 

Each  of  the  counts  in  question  charges 
the  defendants  and  others  with  engaging 
in  a  conspiracy  "in  restraint  of,  and  to 
restrain,"  by  the  method  therein  described, 

1  The  act  is  set  forth  in  full  in  211  U.  S. 
at  page  398,  53  L.  ed.  244,  29  Sup.  Ct.  Rep. 
132,  and  rulings  thereunder  are  found  la 
United  States  v.  Bitty,  208  U.  S.  393,  399, 

52  L.  ed.  643,  545,  28  Sup.  Ct  Rep.  396; 
United  States  v.  Keitel,  211  U.  S.  370,  398, 

53  L.  ed.  230,  244,  29  Sup.  Ct.  Rep.  123; 
United  States  v.  Biggs,  211  U.  S.  507,  618, 
53  L.  ed.  305,  309,  29  Sup.  Ct.  Rep.  181; 
United  States  v.  Mason.  213  U.  S.  115,  122, 

53  L.  ed.  725,  727,  29  Sup.  Ct  Rep.  480; 
United  SUtes  v.  Mescal,  215  U.  S.  26,  31, 

54  L.  ed.  77,  79,  30  Sup.  Ct.  Rep.  19; 
United  States  v.  Stevenson,  215  U.  S.  190, 
195,  54  L.  ed.  153,  155,  30  Sup.  Ct  Rep. 
35;  United  States  v.  Heinze,  218  U.  S. 
532,  540,  54  L.  ed.  1139.  1143.  31  Sup.  Ct 
Rep.  98.  21  Ann.  Cas.  884:  United  States 
V.  Heinze,  218  U.  S.  547,  550.  54  L.  ed.  1145, 
1146.  31  Sup.  Ct  Rep.  102;  United  States 
V.  Kissel.  218  U.  S.  601,  606,  54  L.  ed.  1168, 
1178,  31  Sup.  Ct  Rep.  124;  United  States 
V.  Miller,  223  U.  S.  599,  602,  66  L.  ed.  68% 
569,  32  Sup.  Ct  Bep.  32S. 
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"trade  and  commerce  among  the  several 
states"  in  the  supply  of  cotton  available 
during  the  year  eiiding  September  1,  1910, 
such  supply  consisting  of  all  the  cotton 
586]grown  in  the  'Southern  states  in  that 
year  and  the  cotton  left  over  from  prior 
years.  The  counts  are  long,  and  the  acta 
which  the  circuit  court  treated  as  charged  in 
them  are  indicated  by  the  following  excerpt 
from  its  opinion,  the  footnotes  being  ours: 

"These  counts  are  alike,  with  the  ex- 
ception of  the  statement  of  overt  acts,* 
and  each  may  be,  broadly  speaking,  divided 
into  three  parts,  which  may  be  thus  sum- 
marized: 

"(1)  The  charging  part  contains  a  gen- 
era]  charge  of  conspiracy   in  restraint  of 


interstate  commerce,  with  the  usual  formal 
and  jurisdictional  averments. 

"(2)  The  second  part  contains  a  'de- 
scription of  the  trade  and  commerce  to  be 
restrained.'  Under  this  head  it  is  stated, 
in  substance,  that  cotton  is  an  article  of 
necessity  raised  in  the  Southern  states, 
which  moves  in  a  large  volume  in  interstate 
and  foreign  commerce,  and  that  it  is  bought 
and  sold  upon  the  New  York  Cotton  Ex- 
change to  such  an  extent  as  to  practically 
regulate  prices  elsewhere  in  the  country, 
so  that  future  sales  by  speculators  upon 
such  exchange  of  more  than  the  amount  of 
cotton  available  at  the  time  of  delivery 
would  create  an  abnormal  demand  and  re- 
sultant excessive  prices  in  all  cotton  mar- 
kets.* 


'One  count  contained  a  statement  of 
overt  acts,  while  the  other  contained  no 
such  statement, — a  difTerence  not  here  ma- 
terial. 

>In  order  that  the  brief  summary  and 
analysis  of  the  third  part  may  be  better 
understood,  the  second  part  is  here  repro- 
duced: 


Description  of  trade  and  commerce  to  be 

restrained. 

"And  the  ffrand  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present 
that  for  many  years  past  cotton  has  been 
grown,  one  crop  a  year,  in  divers  of  the 
states  of  the  United  States,  among  others, 
Virginia,  North  Carolia,  South  Carolina, 
Georgia,  Florida,  Alabama,  Tennessee,  Mis- 
sissippi, Kentucky,  Louisiana,  Oklahoma, 
Texas,  Arkansas,  Missouri,  and  New  Mex- 
ico; that  such  cotton  has  been  and  is  an 
article  of  prime  necessity  to  the  people 
of  the  United  States,  and  the  growing  and 
the  spinning  and  manufacturing  of  the  same 
into  yams  and  fabrics  have  necessitated 
the  cultivation  of  many  millions  of  acres 
of  land  in  the  states  last  aforesaid,  and 
the  employment  of  many  thousands  of  per- 
sons, in  those  states  and  in  other  states  of 
the  United  States,  in  connection  with  the 
planting,  cultivating,  picking,  ginning, 
compressing,  storing,  selling,  shipping,  and 
transporting  of  such  cotton;  that  about 
60  per  cent  of  the  cotton  so  grown  has  been 
shipped  to  and  consumed  in  foreign  coun- 
tries in  each  crop  year;  that  of  the  remain- 
ing 40  per  cent  of  such  cotton,  about  one 
half  has  been  spun  into  yarns  and  manu- 
factured into  cotton  fabrics  by  spinners  and 
manufacturers  in  said  Southern  states  for 
the  use  of  the  people  of  the  United  States 
and  foreign  countries,  and  the  other  half 
has  been  shipped  to  Northern  states  of  the 
United  States,  among  others,  Massachu- 
setts, Rhode  Island,  New  York,  Pennsyl- 
fmnia,  New  Hampshire,  Maine,  Connecticut, 
Maryland,  New  Jersey,  and  Delaware,  in 
pursuance  of  sales  of  the  same  to  spinners 
and  manufaetureiv  in  the  Jut'inentioned 
§f  If.  ed. 


states,  and  there  spun  into  yams  and 
manufactured  into  fabrics  for  the  use  of 
the  people  of  the  United  States  and  for- 
eign countries;  that  the  demand  for  such 
cotton  in  foreign  countries  and  in  said 
Northern  and  Southern  states  has  been 
steady  and  continuous  throughout  all  por- 
tions of  each  crop  year;  that  in  the  ordi- 
nary course  of  business  said  spinners  and 
manufacturers  have  bought  little  or  no  cot- 
ton beyond  that  required  by  them  for  their 
immediate  needs;  that  such  cotton  has 
been  extensively  bought  and  sold  upon  the 
Cotton  Exchange  in  said  city  of  New  York 
for  future  delivery  in  the  United  States 
during  current  crop  years;  so  much  so 
that  cotton  bought  and  sold  elsewhere  in 
the  United  States  than  on  that  exchange 
has  customarily  been  bought  and  sold  at 
prices  corresponding  to  the  prices  prevail- 
ing upon  said  exchange;  that  although,  as 
the  grand  jurors  aforesaid,  upon  their  oath 
aforesaid  charge  the  fact  to  be,  the  rules 
of  said  Cotton  Exchange  at  New  York  city 
have  required  that  all  sellers  and  purchas- 
ers of  cotton  upon  that  exchange  for  future 
delivery  should  contemplate  the  actual  de- 
livery and  receipt  of  cotton  sold  and  pur- 
chased by  them  there,  it  has  been  possible 
for  more  cotton  to  be  sold  at  a  given  time 
or  at  given  times  upon  said  exchange  for 
future  delivery  at  a  given  time  or  given 
times  during  a  current  crop  year  by  specu- 
lators, that  is  to  say,  persons  not  having 
any  cotton  in  their  possession,  than  would 
be  in  existence  at  such  future  time  or  times 
and  available  to  such  speculators  for  ac- 
quisition and  delivery  to  the  purchasers 
thereof;  that  under  such  circumstances  it 
has  been  necessary  for  such  sellers  of  cotton 
upon  said  exchange  for  such  future  delivery 
to  make  settlements  with  purchasers  in 
cash  or  its  equivalent,  at  the  prices  prevail- 
ing upon  said  exchange  at  the  time  or  times 
Ruch  settlements  have  been  made,  as  to 
whatever  cotton  such  sellers  were  unable 
to  acquire  and  deliver  to  such  purchasers 
when  such  delivery  was  due;  that  the  artifi- 
cial condition  produced  by  sucK  «x<q»mxs« 
purchases,  when  made,  \\«i%  \TiNa.T\^\^  ^t«*X.- 
ed  such  an  abnoTinsA  demaxk^  \ot  «K]^^ATk  ^xi 
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5S7]  *"(3)  The  third  part  contains  a 'de- 
scription of  the  method  devised  and  adopted 
&88]b7  the  conspirators  for  restraining  *the 
trade  and  commerce.'  It  is  alleged,  at  the 
outset^  that  the  conspirators  were  to  re- 
strain trade  and  commerce  by  doing  Srhat 
is  commonly  called  running  a  corner  in  cot- 
ton.' Averments  then  follow  showing  how 
the  comer  was  to  be  brought  about  and  its 
effect,  which  may  be  thus  analyzed: 

"  ( 1 )  The  conspirators  were  to  make  pur- 
chases from  speculators  upon  the  New  York 
Cotton  Exchange  of  quantities  of  cotton 
for  future  deli  very,  greatly  in  excess  of  the 
amount  available  for  delivery  when  deliv- 
eries should  become  due.i 
5S9]  *"(2)  By  these  means  an  abnormal 
demand  was  to  be  created  on  the  part  of 
such  sellers,  who  would  pay  excessive  prices 
to  obtain  cotton  for  delivery  upon  their  con- 
tracts. 

"(3)  The  excessive  prices  prevailing  up- 
on the  New  York  Exchange  would  cause 
similar  prices  to  exist  upon  other  cotton 
markets. 

"(4)  'As  a  necessary  and  unavoidable 
result  of  their  acts,  said  conspirators  were 
to  compel'  cotton  manufacturers  through- 
out the  country  to  pay  said  excessive  prices 
to  obtain  cotton  for  their  needs,  or  else 
curtail  their  operations. 

*'(6)  And  also,  as  'a  necessary  and  un- 
avoidable result*  of  said  acts,  an  unlawful 
obstruction  would  be  put  upon  interstate 
trade  and  commerce.' 

"The  offense  charged,  then,  is  a  conspir- 
acy in  restraint  of  trade  through  the  opera- 
tion of  a  'corner.'" 

Although  ruling  that  there  was  no  allega- 
tion of  a  specific  intent  to  obstruct  inter- 
state trade  or  commerce,  and  that  the  rais- 
ing of  prices  in  markets  other  than  the 
Cotton  Exchange  in  New  York  was  "in 
itself  no  part  of  the  scheme,"  the  court  as- 
sumed that  the  conspirators  intended  ''the 


necessary  and  unavoidable  consequences  of 
their  acts,"  and  observed  that  "prices  of 
cotton  are  so  correlated  that  it  may  ba 
said  that  the  direct  result  of  the  acts  of 
the  conspirators  was  to  be  the  raising  of 
the  price  of  cotton  throughout  the  country." 

Upon  the  second  argument  the  defend- 
ants contended,  and  counsel  for  the  gov- 
ernment expressly  conceded,  that  "running 
a  corner"  consists,  broadly  speaking,  in 
acquiring  control  of  all  or  the  dominant 
portion  of  a  commodity,  with  the  purpose 
of  artificially  enhancing  the  price;  "one 
of  the  important  features  of  which,"  to 
use  the  ^language  of  the  government's [5 40 
brief,  "is  the  purchase  for  future  delivery, 
coupled  with  a  withholding  from  sale  for  a 
limited  time;"  and  as  this  definition  is  in 
substantial  accord  with  that  given  by  lexi- 
cographers and  juridical  writers,  we  accept 
it  for  present  purposes,  although  observing 
that  not  improbably  in  actual  usage  the  ex- 
pression includes  modified  modes  of  attain- 
ing substantially  the  same  end. 

Whilst  thus  agreeing  upon  what  con- 
stitutes running  a  corner,  the  parties  wide- 
ly differ  as  to  whether  what  is  so  styled 
in  this  instance  contained  the  elements 
necessary  to  make  it  operative.  The  point 
of  difference  is  the  presence  or  absence  of 
an  adequate  allegation  that  the  purchasing 
for  future  delivery  was  to  be  coupled  with 
a  withholding  from  sale,  without  which,  it 
is  conceded  by  both  parties,  the  market 
could  not  be  cornered.  But  the  solution 
of  the  point  turns  upon  the  right  constme- 
tion  of  the  counts,  and  that,  as  has  been 
indicated,  is  not  within  our  province  on 
this  writ  of  error.  We  must  assume  that 
the  counts  adequately  allege  whatever  the 
circuit  court  treated  them  as  alleging.  Its 
opinion,  given  at  the  time,  although  not 
containing  any  express  ruling  upon  the 
point  of  difference,  shows  that  the  counts 
were    treated    as    alleging    an     operative 


the  part  of  such  sellers  that  very  excessive 
prices  therefor  have  prevailed  upon  said 
exchange,  and  upon  all  other  exchanges  and 
in  all  cotton  markets,  until  after  such  set- 
tlements have  been  made,  so  that  bona  fide 
purchasers  of  cotton  for  consumption  in 
spinning  and  manufacturing  have  been  com- 
pelled for  a  time  to  nay  the  same  excessive 
prices  in  order  to  obtain  cotton  for  their 
needs;  that  the  cotton  crop  for  the  crop 
year  beginning  September  1,  1909,  and  end- 
ing September  1,  1910,  approximated  10,- 
6C%,000  bales;  that  about  266,000  bales  of 
cotton  were  left  over  and  available  at  the 
beginning  of  said  crop  year  of  the  crops  of 
prior  crop  years;  that  the  foregoing  allega- 
tions of  this  paragraph  of  this  count  of 
this  indictment  apply  to  the  cotton  of  said 
crop  remr  and  to  that  of  prior  crop  years ; 
MaatbMt  eaeb  of  Mmid  conspinton,  when  so 
^oaupiring,  a#  in  thiB  count  of  ihiM  indiet- 


ment  set  forth,  well  knew  all  the  premises 
in  this  count  aforesaid." 

iThe  language  of  the  charge  is:  "They 
were  to  make  purchases  from  day  to  dajr 
upon  said  Cotton  Exchange  at  New  Yorlc 
city,  from  speculators,  of  quantities  of  cot- 
ton for  future  delivery  at  different  times 
during  said  crop  year,  greatly  in  excess 
of  the  amount  of  cotton  which  would  be  in 
existence  and  available  for  delivery  to  them 
by  the  sellers  thereof  when  such  deliveries 
were  due,  reference  being  had  to  the  usages 
and  requirements  of  said  trade  and  com- 
merce, which  are  in  this  eount  alxyve  Mi 
forth." 

tOf  these  allegations  the  eourt  said  ia 
its  opinion:  "We  must  also  assume  that 
the  allegations  of  the  results  to  follow  the 
conspiracy  are  more  Uian  the  eondusiona 
or  economic  theories  of  the  pleader,  and 
amount  to  aUei^Ucma  of  iwXr 
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■eheme,— one  by  which  the  market  could  be 
eomered.  The  court  spoke  of  it  mm  "con- 
trary to  public  policy,"  mm  "arbitrarily  con- 
trolling the  price  of  a  commodity,"  and  as 
"positively  unlawful  in  any  state  having  a 
statute  against  eomers/'  Evidently,  it  was 
assumed  that  every  element  of  running  a 
comer  was  present.  We  accordingly  in- 
dulge that  assumption,  but  have  the  par- 
ties free  to  present  the  question  to  the  dis- 
trict court  for  its  decision  in  the  course 
of  such  further  proceedings  as  may  be  had 
in  that  court. 

We  come,  then,  to  the  question  whether  a 
conspiracy  to  run  a  comer  in  the  available 
supply  of  a  staple  commodity,  such  as  cot- 
ton, normally  a  subject  of  trade  and  com- 
merce among  the  states,  and  thereby  to  en- 
541]hance  ^artificially  its  price  throughout 
the  country,  and  to  compel  all  who  have  oc- 
casion to  oblain  it  to  pay  the  enhanced 
price  or  else  to  leave  their  needs  unsatis- 
fied, is  within  the  terms  of  |  1  of  the  anti- 
trust act,  which  makes  it  a  criminal  of- 
fense to  "engage  in"  a  "conspiracy  in  re- 
straint of  trade  or  commerce  among  the 
several  states."  The  circuit  court,  as  we 
have  seen,  answered  the  question  in  the 
negative;  and  this,  although  accepting  as 
an  allegation  of  fact,  rather  than  as  a  mere 
economic  theory  of  the  pleader,  the  state- 
ment in  the  counts  that  interstate  trade 
SDd  commerce  would  necessarily  be  ob- 
itmcted  by  the  operation  of  the  conspiracy. 
The  reasons  assigned  for  the  ruling,  and 
now  pressed  upon  our  attention,  are  (1) 
that  the  conspiracy  does  not  belong  to  the 
class  in  which  the  members  are  engaged  in 
interstate  trade  or  commerce,  and  agree  to 
suppress  competition  among  themselves, 
(2)  that  running  a  comer,  instead  of  re- 
straining competition,  tends,  temporarily 
at  least,  to  stimulate  it,  and  (3)  that  the 
obstruction  of  interstate  trade  and  com- 
merce resulting  from  the  operation  of  the 
conspiracy,  even  although  a  necessary  re- 
sult, would  be  so  indirect  as  not  be  to  a 
restraint  in  the  sense  of  the  statute. 

Upon  careful  reflection  we  are  eon- 
strained  to  hold  that  the  reasons  given  do 
not  sustain  the  ruling,  and  that  the  answer 
to  the  question  must  be  in  the  affirmative. 

Section  1  of  the  act,  upon  which  the 
counts  are  founded,  is  not  confined  to  vol- 
untary restraints,  as  where  persons  engaged 
in  interstate  trade  or  commerce  agree  to 
suppress  competition  among  themselves, 
but  includes  as  well  involuntary  restraints; 
as  where  persons  not  so  engaged  conspire 
to  compel  action  by  others,  or  to  create 
artificial  conditions,  which  necessarily  im- 
pede or  burden  the  due  course  of  such  trade 
or  commerce,  or  restrict  the  common  liberty 
ta  engage  therein.    Loewe  r.  LmwIot,  ZOS 


U.  S.  274,  293,  301,  62  L.  ed.  488,  496,  602, 
28  Sup.  Ct.  Rep.  301.  As  was  said  of  this 
section  in  Standard  Oil  Co.  v.  United 
SUtes,  221  U.  S.  1,  69,  66  L.  ed.  619,  644, 
34  L.R.A.(N.S.)  834,  31  Sup.  Ct.  Rep.  602, 
Ann.  Cas.  1912D,  734: 

*'The  context  manifesU  thai  the[641 
statute  was  drawn  in  the  light  of  the  exist- 
ing practical  conception  of  the  law  of  re* 
straint  of  trade,  because  it  groups  as  within 
that  class,  not  only  contracts  which  were  in 
restraint  of  trade  in  the  subjective  sense, 
but  all  contracts  or  acts  which  theoretical- 
ly were  sAtempts  to  monopolize,  jret  wbieh 
in  practice  have  come  to  be  considered  as  in 
restraint  of  trade  in  a  broad  sense." 

It  well  may  be  that  running  a  corner 
tends  for  a  time  to  stimulate  competition; 
but  this  does  not  prevent  it  from  being  a 
forbidden  restraint,  for  it  also  operates  to 
thwart  the  usual  operation  of  the  laws  of 
supply  and  demand,  to  withdraw  the  com- 
modity from  the  normal  current  of  trade, 
to  enhance  the  price  artificially,  to  hamper 
users  and  consumers  in  satisfying  their 
needs,  and  to  produce  practically  the  same 
evils  as  does  the  suppression  of  competition. 

Of  course,  the  statute  does  not  apply 
where  the  trade  or  commerce  affected  is 
purely  intrastate.  Neither  does  it  apply, 
as  this  oourt  often  has  held,  where  the 
trade  or  commerce  affected  is  interstate, 
unless  the  effect  thereon  is  direct,  not  mere- 
ly indirect.  But  no  difficulty  is  encountered 
in  applying  these  tests  in  the  present  case 
when  its  salient  features  are  kept  in  view. 

It  was  a  conspiracy  to  run  a  comer  in 
the  market.  The  commodity  to  be  cornered 
was  cotton, — a  product  of  the  Southern 
states,  largely  used  and  consumed  in  the 
Northern  states.  It  was  a  subject  of  inter- 
state trade  and  commerce,  and  through  that 
channel  it  was  obtained  from  time  to  time 
by  the  many  manufacturers  of  cotton  fab- 
rics in  the  Northern  states.  The  comer  was 
to  be  conducted  on  the  Cotton  Exchange  In 
New  York  city,  but  by  means  which  would 
enable  the  conspirators  to  obtain  control 
of  the  available  supply  and  to  enhance  the 
price  to  all  buyers  In  every  market  of  the 
country.  This  control  and  the  enhancement 
of  the  price  were  features  of  the  conspir- 
acy *upon  the  attainment  of  which  it[54S 
is  conceded  its  success  depended.  Upon  the 
comer  becoming  effective,  there  could  be 
no  trading  in  the  commodity  save  at  the 
will  of  the  conspirators  and  at  such  price 
as  their  interests  might  prompt  them  to 
exact.  And  so,  the  conspiracy  was  to  reach 
and  to  bring  within  its  dominating  in- 
fluence the  entire  cotton  trade  of  the  coun- 
try. 

Bearing  in  mind  that  such  ^«a  1^%  ta.* 
ture,  object,  %ii4  %eo^  o\  \Xi^  ^T«^Vf%Rrj 


SUPREME  COURT  OF  THE  UNITED  STATES. 


Got.  Temm, 


we  regard  it  as  altogether  plain  that,  by  its 
neoesaary  operation,  it  would  directly  and 
materially  impede,  and  burden  the  due 
course  of  trade  and  commerce  among  the 
states,  and  therefore  inflict  upon  the  pub- 
lie  the  injuries  which  the  anti-trust  act  is 
designed  to  prevent.  See  Swift  &  Co.  v. 
United  States,  106  U.  S.  375,  396-400,  49 
L.  ed.  618,  524-626,  25  Sup.  Ct.  Rep.  276; 
Loewe  y.  Lawlor,  208  U.  S.  274,  52  L.  ed. 
488,  28  Sup.  Ct.  Rep.  301,  13  Ann.  Cas. 
815;  Standard  Oil  Co.  ▼.  United  States, 
221  U.  S.  1,  55  L.  ed.  619,  34  L.R.A.(N.S.) 
834,  31  Sup.  Ct.  Rep.  502,  Ann.  Cas.  1912D, 
734;  United  States  ▼.  American  Tobacco 
Cd.  221  U.  S.  106,  55  L.  ed.  663,  81  Sup. 
Ct.  Rep.  632.  And  that  there  is  no  allega- 
tion of  a  specific  intent  to  restrain  such 
trade  or  commerce  does  not  make  against 
this  conclusion,  for,  as  is  shown  by  prior 
decisions  of  this  court,  the  conspirators 
must  be  held  to  have  intended  the  neces- 
sary and  direct  consequences  of  their  acts, 
and  cannot  be  heard  to  say  the  contrary. 
In  other  words,  by  purposely  engaging  in 
a  conspiracy  which  necessarily  and  direct- 
ly produces  the  result  which  the  statute  is 
designed  to  prevent,  they  are,  in  legal  con 
templation,  chargeable  with  intending  that 
result.  Addyston  Pipe  k  Steel  Co.  v. 
United  States,  175  U.  S.  211,  243,  44  L 
ed.  136,  148,  20  Sup.  Ct.  Rep.  96;  United 
States  ▼.  Reading  Co.  226  U.  S.  324,  370, 
ante,  243,  33  Sup.  Ct.  Rep.  90. 

The  defendants  place  some  reliance  upon 
Ware  v.  Mobile  County,  209  U.  8.  405,  52 
L.  ed.  855,  28  Sup.  Ct.  Rep.  526,  14  Ann. 
Cas.  1031,  as  showing  that  the  operation 
of  the  conspiracy  did  not  involve  inter- 
state trade  or  commerce;  but  we  think 
the  case  does  not  go  so  far  and  is  not  in 
point.  It  presented  only  the  question  of 
the  effect  upon  interstate  trade  or  com- 
merce of  the  taxing  by  a  state  of  the  busi- 
&44]ncss  of  a  broker  who  was  dealing  *in 
contracts  for  the  future  delivery  of  cotton, 
where  there  was  no  obligation  to  ship 
'rom  one  state  to  another;  while  here  wc 
%re  concerned  with  a  conspiracy  which  was 
^o  reach  and  bring  within  its  dominating 
influence  the  entire  cotton  trade  of  the 
country,  and  which  was  to  be  executed,  in 
part  only,  through  contracts  for  future 
delivery.  It  hardly  needs  statement  that 
the  character  and  effect  of  a  conspiracy 
are  not  to  be  judged  by  dismembering  it 
and  viewing  its  separate  parts,  but  only 
by  looking  at  it  as  a  whole.  W.  W.  Mon- 
tague &  Co.  V.  Lowry,  193  U.  S.  38,  45,  46, 
48  L.  ed.  608,  611,  612,  24  Sup.  Ct.  Rep. 
307;  Swift  &  Co.  v.  United  States,  196  U. 
S.  375,  386,  387,  49  L.  ed.  518,  521,  522, 
£0^  Sup,  Ct  Rep.  276. 
-4#   we  sre  of  opinion   that  the  statute 


I  does  embrace  the  conspiracy  which  the  cir- 
cuit court  treated  as  charged  in  counts 
seven  and  eight,  as  construed  by  it,  its 
judgment  upon  those  counts  is  reversed  and 
the  case  is  remanded  for  further  proceed- 
ings in  conformity  with  this  opinion. 
Reversed  in  part. 

Mr.  Justice  Jjurton,  dissenting: 
The  majority  seem  to  base  a  judgment 
of  reversal  upon  the  assumption  that  the 
court  below  interpreted  the  counts  in  ques- 
tion as  charging  all  the  elements  essential 
to  a  technical  "corner."  To  this  view  of 
the  opinion  of  the  court  below  I  do  not 
assent.  As  I  interpret  that  opinion,  the 
court  held  the  count  bad  because  it  did 
not  charge  a  "corner."  Thus  interpreted 
there  was  no  error  in  quashing  the  count. 
I  am  authorized  to  say  that  the  Chief  Jus- 
tice concurs  in  this  dissent. 

Mr.  Justice  Holmes  also  dissents. 


•SAMUEL  M.  PLUMLEY,  Appt.,[54* 
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SAMUEL  M.  PLUMLEY.     (No.  36.) 
(See  S.  C.  Reporter's  ed.  545-548.) 

Public  contracts  —  extra  work. 

1.  One  contracting  to  complete  an  un- 
finished public  work  in  accordance  with  the 
original  contract  and  duly  authorized 
changes  is  not  entitled  to  compensation  for 
extra  work,  where  the  Secretary  of  the  In- 
terior has  decided  against  his  claim,  con- 
formably to  a  provision  in  his  contract  that 
if  there  be  any  discrepancy  between  plans 
end  specifications,  or  between  his  contract 
and  the  original  contract,  the  matter  shall 
be  referred  to  such  Secretary,  whose  deci- 
sion shall  be  conclusive. 

[For  other   cases,   see   United    States.   VI.  f; 
Contracts.  V.  e,  in  Dlfest  Sup.  Ct.  1908.] 

Public  contracts  —  extra  work. 

2.  Failure  to  comply  with  the  provisions 

ot  a  contract  for  a  public  work  that  changes 

increasing  or  diminishing  the  cost  must  be 

agreed  on  in  writing  by  the  contractor  and 

architect,  with  a  statement  of  the  price  of 

the   substituted    materials   and   work,   and 

must,    in   every   instance,   be   approved   bj 

the  Secretary  of  the  Interior,  defeats  any 

claim  of   the  contractor  for  compensation 

for  extra  work. 

[For   other   cases,    see   United    States,   VI.   f; 
Contracts,  V.  e,  In  Dlfrest  Sup.  Ct  1908.1 

Public  contracts  —  damages  for  delay. 

3.  Damages  caused  by  delay  are  not  re- 
coverable from  the  United  States  by  ths 
contractor  for  a  public  work,  who  failed  to 
notify  the  Secretary  of  the  Intorior  whoa 

%ft«  U.  8. 
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tba  deUy  occurred,  m  wu  required  bjr  tb< 
ooDtract. 

(For   olher  coseB.   nee   United   Stutei,   VI.   f 
CcDtracU,  V.  e,  Id  Digest  Htip.  Ct.  1S08.] 

[Noi.  35  And  36.] 

Argued  December  9,  1912.     Decided  Juiu 
Mj  1,  1913. 


CBOSS  APPEALS  froin  the  Court  dI 
Claims  to  review  a.  judgment  dieallow' 
lug  claims  of  *  public  contrRctor  for  com 
peniatian  for  extra  warlc,  b.^t  awarding  biir 
damages  for  delay.  Reversed  ae  to  the  dam 
ages  for  delay,  and  otlierwiae  alTirmed. 

See  aame  case  below,  No.  35,  43  Ct.  CI. 
BflB;  No.  38,  «  Ct.  CI.  185. 

The  facta  are  stated  in  the  opinion. 
Mr.  Georee  A.  King  argued   the  cause, 
•nd,  with  Ur.  William  B.  King,  filed  a  briel 
for  Plumlcy: 
The  allowance  for  delay  was  proper. 
United  States  v.  Smith,  94  U.  S.  214,  U 
L,   ed.   US;   United   States  v.   Mueller,  113 
tl.  S.   153,  28   I^  ed.  946,  S  Sup.  Ct.   Rep. 
380;    United   States   v.   Barlow,   184    U.   S 
124,   iV,  4G   L.  ed.   463,   469,   22   Sup.   Ct 
Rep.  468;   William  Cramp  A  Sons  Ship  A 
Engine  BIdg.  Co.  v.  United  States,  218  U.  B, 
494,  54  L.  ed.  587,  30  Sup.  Ct.  Rep.  398. 

There  can  be  no  estoppel  arising  from  the 
(act  that  the  claimant  examined  a  plan 
showing  the  ventilation  system  prior  to 
bidding.  This  plan  was  not  a  portion  ol 
the  letting  plans.  No  reference  is  made  to 
it  in  the  specifications  or  contract.  There 
was  no  "meeting  of  minds"  upon   it. 

United  States  v.  Kllicott,  223  U,  8.  524, 
S6  L.  ed.  535,  32  Sup.  Ct.  Rep.  334. 

In  completing  the  construction  of  this 
work  the  several  bidders  were  bound  to  place 
their  proposals  upon  the  drawings,  plans, 
and  speci^eations  annexed  to  the  McLaugh- 
lin contract.  These  are  the  only  ones  re- 
ferred to  in  the  new  contract,  and  the  only 
ones  upon  which  the  advertisement  of  the 
government  or  the  proposals  of  the  bidders 
were  or  could  be  lawfully  based. 
Dill.  Mun.  Corp,  Bth  ed.  1911,  S  807. 
The  Secretary  of  the  Navy  could  not  re- 
quire of  a  contractor  the  performance  of  a 
large  amount  of  extra  work  nowhere  alluded 
to  in  the  specifi  cations,  by  a  mere  assertion 
that  it  is  within  them. 

Salt  Lake  City  v.  Smith,  43  C.  C.  A. 
eST,  104  Fed.  4S7;  King  Iron  Bridge  A  Mfg. 
Co.  V.  St.  Louis,  10  L.R.A.  820.  43  Fed. 
108;  Lewis  v.  Chicago,  S.  F.  A  C.  R.  Co.  40 
Fed.  710;  Lyons  v.  United  States,  30  Ct.  Ct, 
8S2. 

The  work  having  been  done  under  the 
direct  orders  of  the  Secretary  ot  the  Navf , 
«7  L.  ed. 


the  claimant  is  clearly  entitled  to  be  paid 
for  it 

United  States  v.  Barlow,  184  U.  8.  183, 
136,  137,  46  L.  ed.  463,  469,  470,  82  Sup. 
Ct.  Rep.  468. 

The  laying  ot  the  drain  pipe  was  ordered 
in  such  a  way  as  to  make  it  binding  upon 
the  government  to  pay  for  it  as  an  extra. 

MerehanU'  Exch.  Co.  v.  United  States, 
16  Ct.  CI,  275. 

Specifications,  like  all  legal  instruments, 
are  entitled  to  a  sensible  construction  in 
accordance  with  the  usages  of  the  buaiDCSS 
with  reference  to  which  they  are  made.  A 
contractor  cannot  justly  be  required  to  do 
work  which  can  be  of  no  advantage  to  any- 
Atlantic  Terra  Cotta  Co.  v  Masons' 
Supply  Co.  103  C.  C.  A.  4S2,  180  Fed.  332. 
The  orders  for  extra  work  were  given  by 
competent  and  proper  authority,  the  work 
to  be  performed  was  outside  of  the  eon- 
tract,  and  it  is  only  just  that  the  govern- 
ment should  pay  for  it. 

Wood  V.  Ft.  Wayne,  119  U.  8.  312,  316, 
30  U  ed.  410,  417,  7  Sup.  Ct.  Rep.  219; 
United  States  v.  Utah.  N.  A  C.  Stage  Co. 
lUO  U.  S.  414,  422,  423,  60  L.  ed.  2SI,  264, 
2SS,  26  Sup.  Ct.  Rep.  09;  Wyandotte  A  D. 
R.  Co.  T.  King  Bridge  Co.  40  C.  C.  A.  326, 
100  Fed.  198;  Venable  Constr.  Co.  t.  United 
States,  114  Fed.  763;  Caldwell  A  Drake  v. 
Schmulbach,  179  Fed.  437;  Re  Urban  Diat. 
Council,  2  Hudson's  Bldg.  A  E.  Contr.  U 
ed.  1907,  400;  Grant  v.  United  State*,  6 
OL  CI.  85;  Dialogue  v.  United  Btstea,  22 
Ct.  CI.  204. 

Mr.  William  W.  Scott  argued  the  catue, 
and,  with  Assistant  Attorney  General  Jobn 
Q.  Thompson,  filed  a  brief  for  the  United 
States: 

Knowing,  as  Plumley  did,  that  the  venti- 
lation system  was  partly  installed  at  the 
time  of  the  forfeiture  of  the  McLaughlin 
contract,  he  was  thereby  warned  that  he 
would  be  required  to  complete  the  installa- 
tion of  the  ventilation  system  when  he  con- 
tracted to  complete  the  naval  observatory 
buildings  in  accordance  with  the  McLaugh- 
lin contract  and  the  duly  authorised 
changes. 

Huse  V.  United  States,  222  V.  S.  490,  66 
L.  ed.  285,  32  Sup.  Ct.  Rep,  119. 

It  is  competent  for  the  parties  to  a  con- 
tract similar  to  this  to  make  provision  that 
the  decision  of  an  engineer  or  other  ofBeer 
in  all  or  specified  matters  of  dispute  which 
may  arise  during  the  performance  of  the 
!?ontract  work  shall  be  final  and  conclusive; 
and  in  the  absence  of  fraud  or  mistake  so 
^osB  as  necessarily  to  imply  bad  faith, 
luch  decision  will  not  be  aubjcct  tA  \h»  i«- 
rJBory  power  ot  ttie  eouTts. 
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Kihlberg  ▼.  United  States,  97  U.  S.  398, 
24  L.  ed.  1106;  Martinsbiirg  &  P.  R.  Co.  v. 
March,  114  U.  S.  649,  29  L.  ed.  255,  5  Sup. 
CL  Rep.  1085;  Chicago,  S.  F.  &  C.  R.  Co. 
▼.  Price,  138  U.  8.  186,  24  L.  ed.  917,  11 
Sup.  Ct  Rep.  290;  United  States  y.  Gleason, 
176  U.  S.  602,  44  L.  ed.  290,  20  Sup.  Ct. 
Rep.  228;  United  States  ▼.  MeMullen,  222 
U.  S.  460,  66  L.  ed.  269,  32  Sup.  Ct  Rep. 
128. 

None  of  the  alleged  extra  work  was  agreed 
to  in  writing,  as  the  contract  required. 

McLaughlin  y.  United  States,  37  Ct  CL 
197;  Churchyard  y.  United  Stotes,  100 
Fed.  920;  United  Stotes  y.  McMuUen,  222 
U.  a  460,  56  U  ed.  269,  82  Sup.  Ct  Rep. 
128. 

The  court  of  claims  erred  in  rendering 
judgment  against  the  goyemment  for  pre- 
miums paid  for  insurance  by  claimant  dur- 
ing the  extended  period  of  his  contract 

MerohanU'  Loan  &  T.  Co.  y.  United  Stotes, 
40  Ct.  CI.  117 ;  United  Stotes  y.  Bethlehem 
Steel  Co.  205  U.  S.  105,  61  L.  ed.  731,  27 
Sup.  Ct  Rep.  450;  United  Stotes  y.  Glea- 
son, 176  U.  S.  588,  609,  44  L.  ed.  284,  292, 
20  Sup.  Ct  Rep.  228. 

Mr.  Justice  Ij>in»r  delivered  the  opinion 
of  the  court: 

In  October,  1888,  P.  H.  McLaughlin  ft 
Company  contracted  to  build  the  Naval  Ob- 
546]seryatory  in  Washington  *for  $307,811. 
After  most  of  the  work  had  been  done,  the 
oontraot  was  forfeited  for  failure  to  make 
satisfactory  progress,  37  Ct.  CI  150.  The 
government  advertised  for  bids  to  com- 
plete the  work.  After  examining  the  con- 
tract and  documente  Plumley  agreed  to 
complete  the  building  in  accordance  with 
tbe  McLaughlin  contract,  and  "duly  au- 
thorised changes''  by  June  1st,  1892,  for 
the  sum  of  $25,840.  Having  finished  the 
work,  he  sued  the  government  for  damages 
by  delay  and  for  extra  work  amounting  to 
$12,813.  The  court  rendered  judgment  in 
his  favor  for  $502  insurance  paid  during 
the  period  he  was  delayed  in  finishing  the 
work.  All  of  the  other  items  were  disal- 
lowed.   Both  parties  appealed. 

1.  The  largest  item  is  a  claim  for  extra 
compensation  for  installing  a  ventilator  sys- 
tem, which  McLaughlin  agreed  to  do  for 
a  given  sum.  The  proposed  change  and 
this  offer  were  submitted  by  the  architect 
to  the  Bureau  of  Equipment,  with  the 
stotement  that  if  approved,  McLaughlin 
would  enter  into  a  formal  written  contract 
to  do  the  work  for  the  prices  named.  The 
plana  and  bid  were  approved.  McLaughlin 
was  directed  to  proceed,  and  did  some  work 
thereon.  Later  his  contract  was  forfeited. 
J^Itualey  (and  hla  pmrtneT,  Davis,  a  former 
mmnber  of  MeLmughlin  St  Company)  knew  j 


these  facte  at  the  time  the  bid  was  mads  to 
completo  the  work,  but  when  required  to 
build  the  ventilating  system,  Plumley  \ar 
sisted  that  it  was  not  within  McLaughlin's 
original  contract,  and  not  a  "duly  author- 
ized change"  because  no  written  contract 
had  been  signed  by  both  parties,  as  re- 
quired by  the  torms  of  the  contract  This 
contention  was  rejected  by  the  architect^ 
and,  on  appeal,  by  the  Secretary  of  tbe 
Navy.  The  court  of  claims  at  first  sus- 
toined  this  position,  but  on  a  rehearing  bald 
that  Plumley  was  estopped  from  dafwJi^^ 
that  the  change  had  not  been  duly  author- 
ized, and,  under  his  contract  to  completo 
the  work,  was  bound  to  finish  ^iHuit[S4T 
McLaughlin  had  b^gun.  B^ond  this  the 
contract  provided  that  if  there  was  any  dis- 
crepancy between  plans  and  specifications, 
or  between  the  contract  of  McLaughlin  and 
the  contract  of  Plumley,  the  matter  should 
be  referred  to  the  Secretary,  Plumley  agrss- 
ing  "to  abide  by  his  decision  in  the  prem- 
ises." The  Secretory  decided  against  him, 
and  under  the  circumstonces  his  eonstme- 
tion  is  binding  on  the  contractor. 

2.  This  same  provision  prevento  a  recov- 
ery for  the  drmin  pipe  included  In  the 
original  contract  For  some  reason,  not 
stoted,  it  appears  that  McLaughlin  was  re- 
quested to  make  a  bid  for  laying  drain  pipe. 
It  was  accepted  and  then  countermanded. 
Plumley  was  likewise  requested  to  make  a 
bid,  which  was  acceptod  and  then  oonnter- 
manded.  When  required  to  lay  the  pipe 
he  demanded  extra  compensation,  but  his 
appeal  was  overruled  by  the  Secretary,  pos- 
sibly for  the  reason  suggested  in  argument, 
— ^that  asking  a  bid  did  not  relieve  Pluml^ 
from  the  obligation  to  furnish  labor  and 
material  actually  included  in  the  contract. 
What  facte  were  submitted  to  the  Secretary 
is  not  in  this  record,  but  his  ruling  Is  con- 
clusive, in  view  of  Plumley's  agreement  to 
abide  by  his  decision. 

8.  The  other  items  for  extra  work  wero 
properly  disallowed.  The  contract  provided 
that  changes  increasing  or  diminishing  the 
cost  must  be  agreed  on  in  writing  by  the 
contractor  and  the  architect,  with  a  stote- 
ment of  the  price  of  the  substituted  mate- 
rial and  work.  Additional  precautions 
were  required  if  the  cost  exceeded  $500. 
In  every  instonce  it  was  necessary  that  the 
change  should  be  approved  by  the  Secretory. 
There  was  a  totol  failure  to  comply  witii 
these  provisions,  and  though  it  may  be  a 
hard  case,  since  the  court  found  that  the 
work  was  in  fact  extra  and  of  considerable 
value,  yet  Plumley  cannot  recover  for  that 
which,  though  extra,  was  not  ordered  by 
the  officer  and  in  the  manner  required  by 
the  contract  *Rev.  Stot  i  3744,  U.  8.[64S 
Comp.   Stot    1001,   p.    2510;    Hawkins   ▼. 


Mu.           BaNKSR  am.  ka.u..k  c.  oo.  *.  tmrrai)  states.  us 

rnitod  SUtM,  »«  U.  B.  S8»,  84  L.  ed.  MT;  wm  anbject  to  tli«  proTlaiona  of  the  act  of 

Rlpla7  T.  TTnitod  Statu,  223  U.  B.  89S,  06  June  3,  1ST8,  which  authorJEe  an;  eitisen 

L.  ad.  BH,  32  Sup.  Ct  Rep.   352;   United  *<»  ent*'  "pon  publie  lands,  being  minentl 

Btataa  t.  HeHuUen,  222  V.  B.  460,  SS  L.  ed.  '"™!  open^Jo  mineral  entry,   in  OTdu-  to 

oMk    •«  Dn-    i-i<    n.n    10B  ^ut  timber  tnereiram  lor  mining  purpoiei. 

«»,  M  Bup.  Ct.  Bap.  128.  jl,„    „j^^,    „^,     ^    Betoppel.    III.  Vln 

4.  The  government  appeali  from  ao  much  Olgeil  Snp.  Ct.  1008.1 

of  Uia  Judgment  aa  gave  Plumley  a  judg-  Pnbllo  lands  —  onttlng  timber  —  1U> 

BMnt  for  damagea  e»a«ed  by  delay.     The  bllity  of  vendee. 

eonrt  found  that  Plumley  vai  delayed  by  ?■  The  vendee  of  a  trapaaaer  upon  tha 

the  failure  to  have  tbe  architect  on   hand  P""'"  }?".^''  ^/'"K  T'*^^'"'*"'/  ^  "f"* 

promptly    for    deei.lo.    pertaining    .o    the  JSlfy'"^^  l^^'^^^^t '""*"'  -■"■ 

work,  wbila  it  alao  found  that  the  Secretary  [rot  other  eaaei,  see  Pubuc  Landi,  L  b,  in 

extended    the    time    for    the    reaaon    that  Olgtn  Sup.  a.  1908.1 

Plnnl^i  failure  to  flniab  waa  on  account  .»     ...  . 

of   drcumttane«a   beyond    tbe   eontractor'a  ''             *' 

SeereUry  of  the  taetf,  nor  of  the  extent  January  8,  1B13. 

to  wbieb  the  woric  would  be  delayed.     The  — .  „  mmnn  .     •>.     n  ti  i   oi.  •       m       n. 

b.  (<..»  toih.  e«™u,j  .h.n  tb.  a.i.j  f  5?* "'  *?■:;'  'f  ""j;  ?'°'i  '=':?' 

_"__.    „,.„,,_  .__  .t. ,  ,_  to   mlew   A   judgment   which   Affirmed    ■ 

oceurred.  erldrall,  te  the  P«n»>"  "'  I";  j.jgmnl  et  the  Circuit  Court  lor  the  Dle- 

lo™,  the  D.p.rtm«,t  »d  •»■»!  «8  Jt  l,^  „,  ,j.i„   North.,.  DM.lou,  1.  le.or 

.t  the  ttoe.  to  rraor.  the  e.uje  ot  the  de-  „,  ^  „^^  g,,^  i„  .  „i,  i,  ,«>™ 

Uj.    Ito,»r.l.dtopr..«,t.W«.Iordjm-  ^        ,         ,                       ,                     „, 

age,  Md  for  failure  to  oomplT  with  thii    ,._j.      .„ ,  '^ 

,.,plnm«,t    of    the    «,nt,.it       (U.ltod  '^  ^."^  helo,    UK  C    C  A.  MJ. 

^'  "ifiT  i^iS-  '' V-  ?"""?  i"  Tlit.L  .,.  .Utod  1.  the  oplulon. 

not  entitled  to  rcoover.    The  judgment  in  '^ 

that  reapeet  mnat  be  reraraed,  and  la  oth«r>  Ur.   Ujron  A.   Folaom   aubmltted  tha 

wiaa  alBniied.  eauae  for  plaintiff  in  error: 

Tha  expreaaion  "public  landa"   does  not 

alwaya  mean  land*  to  which  no  claim  haa 

attached,  but,  on  the  contrary,  when  naed 

BUNXXR  HILL  A  SULLIVAN  Unmfa  A  alone,  may  be  the  equivalent  ot   "land*  of 

CONCENTRATma  COMPANY,  Plff.  is  the  United  SUtee." 

■"•>  Shiver  v.  United  SUtea,  ISO  U.  S.  4S1, 

'■  40  L.  ed.  231,  18  Sup.  Ct.  Rep.  G4;  United 

DNITBD  STATES.  sutea  v.  Blendaur,  63  C  C.  A.  <36.  128 

IH«  R  f  Ti.,«^«J.  -1   Ma_KKft  1  Fed.  910!   United  SUtei  v.  Biael,  B  Mont. 

(See  S.  G  Reporter-a  ed.  648-560.)  ^0,    19   Pae.   261;    Peter«.n   v.   Baker.  SB 

Hlnw  —  cnttlns  timber  -  affect  of  In-  Wash.  276,  81  Pac.  esij  United  BUtea  v. 

nlld  homeatead  entry.  Elliot,  12  Utah,  119,  41  Pac  720:  Kindred 

1,  A  bomettead  entir  of  mineral  landa,  v.  Union  P.  B.  Co.  22fi  U.  B.  682,  68  L.  ed. 
thongk  (ubieet  to  cancelation  by  the  United  121Q,  32  Sup.  Ct.  Hep.  T80;  United  StatM 
StatM,  BO  far  aegregatea  the  land  from  tbe  v   Saucier,  6  N   M.  6S9,  2S  Pac.  791. 

'^•JfS*'"  '.**#  '^'^  "  ■*■   *^  •"'i'?;?*  Would    the    conatmction    contended    for 

aa  to  withdraw  It  from  tha  operation  o(  tha  j.«„*  ii,.  „„_.._   „<  r»„»,—    .^j  „,. 

aat  of  June   3,    1878    (20   Stat,   at   L.    88,  d«*ft  0>e   purpoae    of   Congreai     uid    pre- 

dap.  160,  U.  8.  Comp.  Stat.  IBOl,  p  1628)1  '■■*  ""'•'•   *''■"  ****  homeatead   claimant 

authorizing  any  eitiMO  to  enter  upon  pub-  from  exerclaing  tkeir  right  to  out  timber? 

lie  landi,  being  mineral  landa  open  to  mlu-  Manuera   Conatr.   Co.   v.   Reea,   SI   L*nd 

•ral  entry,  in  order  to  ent  timber  therefrom  Dec  408. 

for  mining  purpoaec.  la  the  plaintiff  in  error,  who  purdiaaed 

^'g^ndtl'  brffWrt  8"n'r<^.'i9ai./""*'  »•  ""^^  and  paid  Meaaenger  for  it,  e.- 

■atopiMl-lnootulstent  oUlma  -  home-  topped   from   claiming  that  the  land  waa 

ttamA  or  mineral  land,  mineral  land! 

2.  A  homestead  entrym«n  and  hla  vendee^  Barden  v.  Northern  P.  R.  Co.  1S4  U.  B. 
whan  aned  by  tbe  United  States  (or  catting  313,  38  L.  ed.  998,  14  Sup.  Ct.  Bep.  1030; 
timber,  are  eatoppMl  to  claim  that  tbe  land  Deffcbaek  v.  Hawke,  116  U.  S.  392,  2B  L.  ed. 
sonld  not  be  entered  aa  a  homeatead,  but  423,  S  Sup.  Ct  Bep.  96;   United  Statea  v. 

NOTE.-A.  to  right  to  cut  timber  on  pub-  Ssuojer.  B  N.  M^6B  26  P«.  791j  Steph^ 

Ik  laada-see  notl  to  Kin»-Byder  Lambar  '•  M-Cargo,  «  WVieai.  Mtt,  %  \i.  »&.  \*. 

Ooi  r.  Baytt,  70  LJLA.  BTI.  Was  the  nlft  ot  &«  «eu4A*zi,  ^a  Vm.  ^.V 


540,  560  SUPREME  COURT  OF  THE  UNITED  STATES.  Oor.  TklK, 

feet  that  BO  timber  shall  be  cut  less  than  Min.  k  Mill.  Co.  38  C.  C.  A.  854,  07  Fed. 

8  inches  in  diameter,  a  valid  rule?  670;  Re  Elda  Min.  k  MilL  Co.  20  Land  Dee. 

United  SUtes  v.  Rossi,  66  C.  C.  A.  442,  279. 
133  Fed.  380;  United  States  v.  Price  Trad-       The  defendant  acquired  no  right  or  titto 

ing  Co.  48  C.  C.  A.  331,  109  Fed.  239;  Mor-  by  the  attempted  purchase  from  the  tret- 

gan  y.  United  States,  94  C.  C.  A.  518,  169  passer. 

Fed.  242;    United  States  y.  United  Verde       £.  £.  Belles  Woodenware  Co.  y.  United 

Copper  Co.  196  U.  S.  207,  49  L.  ed.  449,  States,  106  U.  S.  432,  436,  27  L.  ed.  230, 

25  Sup.  Ct.  Rep.  222.  232,  1  Sup.  Ct.  Rep.  398. 

Assistant    Attorney    Qeneral    Knaebel       •.«-      «    x.      ,  .  ,.        .  xt.         i 

submitted  the  cause  for  defendant  in  er-  .   ^r-  Justice  LunM  delivered  the  .pi>. 

.^.  ion  of  the  court: 
ror  * 

The  cutting  was  a  wilful  trespass.  ,  I".  ""'  ^*"*°«frr**f  \^TT^  T 

United    States    v.   Cook,    19   Wall.    691,  try  «  the  C«ur  D'Alene  land  district    H« 

694,  22  L.  ed.  210,  211;  Northern  R.  Co.  v.  f'""*^  *?  ^7*  f."**,'*^  '?k^  i'^'ll  •?* 

Lewis,  162  U.  S.  366,  376,  40  L.  ed.  1002.  t^'tified  that  he  hved  on  the  land  with  hu 

1008,  16  Sup.  Ct.  Rep.  831  j  Stone  v.  United  f"»!>y  (»'  "«"  *""«;  ,^*';'«  »''."•  «  P?" 

State..  167  U.  8.  178,  192.  42  L.  ed.  127,  '"'"'»»  ''^t''**^"'^  ^   *  5   I**"  "J^  *'*"!?• 

133.  17  Sup.  Ct.  Rep.  778;  Shiver  v.  United  ^'»'*'  '''%  ^  cordwood.  he  sold  to  th. 

States,  169  U.  S.  491,  40  L.  ed.  231,  16  ?""'^*'  ^l"  P*"°r»v^-     '"  ^®°^  ,*k      *?: 

g        At    pg      BA  doned  the  land  and  the  government  brought 

No  title  pLedto  the  trespasser  before  or  •"'*  "f.'"?*  '»"  »»««  company  and  re- 

after  manufacture;  the  stulls  and  cordwood  "'«^  (uZtv^  .UtJ[     102  C    C  T 

remained  the  absolute  property  of  the  United  ^ao   vtq*  t?^  a^A 
States  'Wi.  W14. 

TT  'A  J    oi.  X  n    1      1A    nr  11     em         ^^  this  court,  plaintiff  in  error  claims 

United   States    y.    Cook,    19    Wall.   691,  ,.    .   4.      ,     j        *  v  •  •*  j  j        — : 

eA9  nor  J  Ain  oil  v  v  i>  ii_  vir  J  that  the  land,  not  being  suited  for  agri- 
593, 22  L.  ed.  210,  211;  E.E.  Belles  Wooden-        ,.       ,  '  ,,^    .   .  .       ,®^. 

wai^  Co.  V.  United  States,  106  U.  S.  432.  cultural  purposes,  could  not  be  entered  a. 

436.  27  L.  ed.  230,  231. 1  sip.  Ct.  Rep.  898  %^r*?^  i  Tiio,     .?„!  ^iY.   ^Sl" 

Shiver  T.  United  SUtes.  169  U.  S.  491.  498.  f*"**  }^°^\^-   '*^'»'  ^^^'   ^!"«  ,"""*."' 

^A  T      J    001    ooo    i«  o        /Mi.    t»        KA  land  m  fact,  was  open  to  mining  location 

40  L.  ed.  231,  233,   16  Sup.  Ct.  Rep.  54;         ,      u«    *  1    au  •  •        ^*  ?v -*  -.# 

vT    xv        -o  n   n  T      •     iflo  TT   o    oAo  and  subject  to  the  proyisions  of  the  act  of 

Northern  P.  R.  Co.  y.  Lewis,  162  U.  S.  366,  -        -  %q«o   .^^  cf..      ,  t    oo     ,  .^   ^-^ 

ll\'  1  i i*" J°°'^'  T ''  '"^fw^i?-  ^"°«-  '^-p  s' • '  ^i"  p"  «^«  -"'^ 

831 ;    Schulenberg   v.    Harriman,   21    Wall.        .,     .        '^        ...        .     ,,    .      .  ' ' ^, » 

AA   «^   AA  T      J    re,    ere    TT  -x  J  oi.  *  authorizes  any  citizen  to  "enter  upon  pub- 

44,  64,  22  L.  ed.  651,  655;  United  States  y.  ,.     ,  ^,.    .    f  ^  „,;«^^.i    i««,i. »»    ««^«   «« 

csj.  1   n    n    A     ceo    ^   tt    a     a  "c   lands,  being  mineral   lands,     open   to 

Steenerson,  1  C.  C.  A.  562,  4  U.  S.  App.       .        ,      .       f       j      a^  ^„4.  *:Lk-.-  *v.«— ^ 

000  rA  -Bi  J  en^  Tk  ^  T*  J  ^»o  mineral  entry,  in  order  to  cut  timber  there- 
332.  50  Fed.  604:  Peyton  y.  Desmond.  63  -  -  .*'.  tj.  xt^  a. 
r,  A    A    a^  , AA  4.  J   fl    XT*    ^'^r""'  ^J^  from  for  mining  purposes.     It  argues  that 

Sii^38r '3r/Vl6'^'VanfelS  V.  ;rt''"'"''r  tir«r  iS^^ 

K^e,.60Mich.660.27K.W  678.^^  Se^Vt^^  £":!;  p^^hli:  fnVcutfhl  t^^^^^ 

The  lands  were  not  nroyed  to  be    mineral  .  y^     i»      ^       ^j 

1  *"  ,,"^""     ""^  "*'"  ***"  '^  ''"  "^    «i"i««i  £^j.   mjmng  purposes.     It   offered  evidenca 

*TT  •*  ^    ax  A  T>i  Ai/>    TT     o  tcuding  to  sustaiu  its  contention  as  to  the 

„?°lJrV  ^!5^o,'-  ,n  r°"rV  ^       ioo  <=h"«ter  of  the  land,  and  excepts  to  the 

372.  64  L.  ed.  623.  fO  Sup.  Ct    Rep    299;  ^^,  ^j.      ^^^^  Me«ienger  and  his  vendee 

n'*™i,*/  %    *#,?    J^"      *   M-n    r      A  *"«  -toPP^  *'«""  "'•king  such  claim. 

?**•.  ^^'  o?«  «"*lu**'°»  *T,  ^'  •  ?•  ?^  The  sUtJite  on  which  the  mining  company 
Land.  Dec.  279 ;  Northern  P.  R.  Co.  y.  Lewis,       ,.^   «««i:^-   ^«i«  *^  «„Mi«  i««^«    »kii1 

m  US.  376.  40  L.  ed.  1006.  16  Sup.  Ct  J?rwa?'JrL"iV%S.,K\hl'^ffi  lIS 

JL    ,     J.  A  ««     VI.    I     ^   »  although  the  title  remained  in  the  goyem- 

The  lands  were  not -public    M^^^^  ment,   which   could   have  canceled   Messen- 

677,  24  Sup.  Ct.  Rep.  433;  Hastings  &  D.  ^^^  mineral  purposes.    Deffeback  y.  Hawke, 

R.  Co.  V.  Whitney,  132  U.  S.  357,  33  L.  ed.  ^^g  ^    g    ggg,  29  L.  ed.  423,  6  Sup.  Ct. 

863,  10  Sup.  Ct.  Rep.  112;  Bardon  y.  North-  p^p    95      ^^^  ^n^i,  g^^e  gu^h  action  by 

em  P.  R,  Co.  145  U.  S.  635,  538,  36  L.  ed.  the  United  States,  Messenger's  entry  seg- 

806,  809,  12  Sup.  Ct.  Rep.  856;  Whitney  y.  regated  the  land  from  the  public  domain 

Taylor,   168  U.  S.  86,  88,   39  L.   ed.  906,  and  made  it  so  far  private  as  to  withdraw 

907,  15  Sup.  Ct.  Rep.  796;  James  v.  Ger-  it  from  the  operation  of  the  law  permitting 

mania  Iron  Co.  46  C.  C.  A.  476,  107  Fed.  other  citizens  to  locate  mines  or  cut  timber 

603;  United  States  y.  Bagnell  Timber  Co.  on  public  mineral  land.    Hastings  k  D.  R. 

J(»  C.  C.  A.  243, 178  Fed.  795 ;  Peyton  V.  Des-  Co.  v.  Whitney,  132  U.  8.  357,   33  L.  ed. 

nr€uid,  63  C.  C.  A,  661, 129  FeA.  1;  1  Lindley,  363,  10  Sup.  Ct  Rep.  112;  Shiver  v.  United 

MUiet^  §  622;  MeFkddeu  r.  MounUin  View  SUtes,  150  U.  6,  405,  40  L.  ed.  231,  16 
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Sup.  Ci.  Rep.  64.  Until  his  claim  was  can-  though  such  future  payments  may,  under 
aeled.  Messenger  was  entitled  to  exclude  D.  C.  Code,  §§  976-078,  980,  be  increased, 
others  from  the  quarter  section.  And  as  decreased,  or  cut  off  entirely  in  the  evwt 
they  would  haTe  been  estopped,  as  against  °^^r?ies  ^^  '"  circumstances  of  the 
him,  from  denying  that  he  was  lawfully  in  f Jo/^iher  cases,  see  Appeal  and  Bnor,  I. 
possession  of  it  as  a  homestead,  so  was  he  f,  4.  e.  in  Digest  Sup.  Ct.  1908.] 
estopped  from  denying  that  it  was  a  home-  Judgment  —  full  faith  and  credit  ^  de- 
stead  when  sued  for  cutting  timber  in  vio-  cree  of  divoroe. 

lation  of  the  law  applicable  thereto.     He  ^  ^•,'^?* /??'*?  ^l  *^*  «tate  which  Is  the 

could  not  claim  the  rights  of  a  homesteader  ^^"?"/  j?*  the  husband,  and  the  only  matn- 

,     i    "   ,  *'••'"'  J  I     *  !T,           ^'"'y*^  "r..  monial  domicil,  have  jurisdiction  to  render 

in  Und  Intended  for  settlement  and  culti  ^  decree  of  divorce  in  his  favor  entitled, 

vation  (Rev.  Stat.  §  2290,  U.  S.  Comp.  Stat,  under  U.  S.  Const,  art.  4.  §  1,  and  U.  S. 

1901,  p.  1389),  and  at  the  same  time  defend  Rev.  Stat.  §  905,  U.  S.  Comp.  Stat.  1901, 

under  another  statute  which  related  to  pub-  p.  677,  to  full  faith  and  credit  in  the  courts 

lie    land    valuable    for    mineral    purposes,  of  the  District  of  Columbia,  although  the 

The  mining  company   bought  with   notice  f^^^  has  left  the  jurisdiction,  and  can  only 

that  Me«eng.r  w«.  a  tresp-ser.  and   U  ^.^'^t^  r«^i:'t."%u«.m..t.    •88H»8T. 

liable  for  the  timber  unlawfully  removed  1039-1040.  in  Digest  Sup.  Ct.  1908.] 

by  its  vendor.  Courts  »  following   state    oonrt   deol- 

Affirmed.  sions  —  local  practice. 

4.  The  use,  as  the  basis  of  an  order  for 

""""■*  publication,   of    an    affidavit   averring   the 

nonresidence  of  the  defendant  upon  infor- 

551]  VESSIE  E.  THOMPSON,  Appt.,  mation  and  belief,  must  be  assumed  to  be 

▼.  in   accord    with    the    local   state   practice, 

CHARLES  N.  THOMPSON.  ^^t""*  •  S??^  ®(  *?**  ^^^  has  adjudpd 

such  an  affidavit  to  be  sufficient,  there  being 

(See  S.  C.  Reporter's  ed.  661-607.)  »<>  '^c*^  1*^  excluding  iU  use  for  such  pur- 
pose. 

Appeal  -  jurisdictional  amount  -  what  ^'SLf^H'^:?*??.*' iSfe  f  ^^"'^  ^^-  ^  ^^'  *" 

dVmied  matter  In  dispute.  ^*'®"^  ®°^  ^  ^^^^^ 

1.  The  matter  in  dispute  essential  under  Judgment  —  full  faith  and  credit  —  ool- 
the  act  of  February  9,  1893  (27  Stat,  at  L.  **^»*  attack. 

436,  chap.  74,  U.  S.  Comp.  Stat.  1901,  p.  «•  The  acceptance  by  a  state  court  of  an 
673),  i  8,  to  sustain  an  appeal  from  the  affidavit  averring  the  nonresidence  of  the 
court  of  appeals  of  the  District  of  Colum-  defendant  upon  information  and  belief  as 
bia  to  the  Federal  Supreme  Court,  need  not  l«ga^  evidence  upon  which  an  order  for 
be  of  such  a  nature  as  to  constitute  (if  the  publication  may  be  based  must  be  deemed 
event  be  favorable)  a  technieal  debt  of  sufficient,  on  collateral  attack  in  the  courts 
record.  o^  ^^®  District  of  Columbia,  to  confer  juris- 
[For  other  eases,  see  Appesl  and  Error,  I.  diction  over  the  subject-matter  in  accord- 
t  4,  e,  to  Digest  Bnp.  Ct.  1908.]  ance  with  local  laws,  in  the  absence  of  anv 
Appeal  *  Jurisdictional  amount  *  mat-  such  law  excluding  the  use  of  such  an  af- 
ter In  dispute  »  future  payments.  fidavit  for  such  a  purpdse. 

2.  The  payments  which,  considering  the  [For  other  cases,  see  Judgment,  1067-1062,  in 
expectoncy  of  life  of  the  parties,  will  ac-  ^^f^^  S«P-  C^-  l»08.] 

erue  in  the  future,  under  a  decree  in  favor  Judgment  »  res  judicata  —  dlvoroa  — 

of   the   wife   in    a   suit   for   maintenance,  maintenance. 

brought  by  her  against  her  husband,  may  6.  A  decree  of  divorce  a  menaa  et  tharo, 

be   added   to  the   instalments   already   ac-  rendered  in  favor  of  the  husband  by  a  state 

emed,    for    the    purpose    of    determining  court  of  competent  jurisdiction,  foredoses 

whether  the  amount  necessary  under  the  any  right  of  the  wife  to  have  alimonv  or 

act  of  February  9,  1893,  §  8,  to  sustain  the  equivalent  maintenance  from  her  husnand 

appellate  jurisdiction   of  the   Federal  Su-  under  the  local  law,  where  the  courts  of 

preme  Court  over  the  court  of  appeals  of  the  state  hold,  upon  general  principles,  that 

the  District  of  Columbia,  is  involved,  al-  alimony  has  its  origin  in  the  legal  obliga- 


NoTK. — As  to  appellate  jurisdiction  of  the 
Federal  Supreme  Court  over  the  District  of 
Columbia  courts — see  note  to  United  States 
ez  rel.  Taylor  v.  Taft,  61  L.  ed.  U.  S.  269. 

As  to  extraterritorial  effect  of  decree  of 
divorce  rendered  upon  constructive  service — 
see  notes  to  Benton's  Succession,  69  L.RJL 
162,  and  Joyner  ▼.  Joyner,  18  L.R.A.(N.S.) 
647. 

Jurisdiction  of  court  of  state  of  matri- 
monial domicil  to  grant  a  divorce  upon  con- 
structive service  of  process  against  defend- 
ant who  is  out  of  Jurisdiction — see  notes  to 


Butler  V.  Washington,  19  L.RJk.  814,  and 
State  ex  rel.  Aldrach  v.  Morse,  7  KBJL 
(N.S.)   1127. 

As  to  giving  full  faith  and  credit  to  Judg- 
ments of  courts  of  other  states  generally-* 
see  note  to  Huntington  v.  Att.rilT,  36  L.  ed. 
U.  S.  1123. 

As  to  questions  of  state  law  as  to  which 
the  decisions  of  the  highest  state  court  must 
be  followed  in  actions  originating  in,  or  re- 
moved to,  the  Federal  courts — see  tl<^  \f^ 
Snare  &  T.  Co.  y.  FTeVdmsA,  4!^  \i.^,lL.^:1Bl!&.^ 
380, 
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tion  of  the  husband  to  maintain  his  wife,  Rymer,  169  U.  S.  115,  128,  42  L.  ed.  682, 

and  that  she  may,  by  her  conduct,  forfeit  686,  18  Sup.  Ct.  Rep.  293;  Harris  ▼,  Barber, 

it,  and  that  where  she  is  the  offender,  she  i29  U.  S.  366,  369,  370,  32  L.  ed.  697,  699, 

cannot  have  alimonv  on  a  divorce  decreed  7^^  g  g^^  ^t  Rep.  314;  Smith  y.  Whitn^. 

IFor  o^tLr  clil..  ISr^^^^                IIL  J,  4.  in  ^1«  U.  S.  167,  173,  29  L.  ed.  601,  608,  6  Sup. 

Digest  Sup.  Ct.  1008.]  Ct.  Rep.  676;  Audubon  v.  Shufeldt,  181  U. 

^^^      ^^  ,  S.  676,  578,  45  L.  ed.  1009,  1011,  21  Sup.  Ot 

t^^-  *^J  Rep.  735. 

A        J  XT         V      a    1A10     TV.  'A^  T— .«  The  decree  is  limited  by  the  pleadingly 

Argued  NoTember  8,  1»12.    Decided  Jann-  ^^^  ^^^^  ^^  ^  requirementi  of  tti 

•17  O'  1'  ''  Code.    The  meaning  of  the  deeree,  therefore^ 

^PPEAL  from  the  Conrt  of  Appeal  of  i\  *£  l^t t ^."0'"  1^7  a^^n^iTth^* 

iS^rwSrrrL'tdi'^nfThrSo'  !««  «  «-  «*i"  -7  be  dep««ient  np«. 

,  her  for  care  and  support, 

preme  Court  of  the  District  in  favor  of  the  ^^^^  ^  Chicago,  M.  A  St.  P.  R.  Co.  122 

T^\  \  *  r  f            A^^^A'ZZ^^  U.  S.  1,  80  L.  ed.  1128,  7  Sup.  Ct.  Rep.  1048; 

thehusband  set  up  ^  ^ecr^  of  d^^^^  p         ;  Tennessee  Coal,  I^n  A  R.  Co.  178 

dered  in  his  favor  in  the  Virginia  courts.  ^   g    ^^  g^  43  l,  ^  gg'l^  6^4^  ig  g„p,  Ct 

Afflrmea.              .   ,  «  ««  a   ..  t^  n  1^  Rep.  335;  Ex  parte  Hart,  94  CaL  254,  29 

See  same  caw  below  85  App.  DC  14.  p^                   f   ^         ^^^      ^^      ;•  3^ 

The  facU  are  stated  in  the  opinion.  ^^^  ^J^^  ^^  |^  g^   ^p   ^^3^  ^^  ^;  ^^^ 

Mr.  William  M.  licwin  argued  the  cause  117;  McCaddin  ▼.  McCttddin,  116  Md.  674, 

and  filed  a  brief  for  appellant:  82  Atl.  554. 

A  claim  of  alimony,  even  pendente  lite,  This  court  will  take  judicial  notice  of  the 

may  afford  the  basis  of  this  court's  juris-  usual  tables,  showing  the  expectancy  of  life 

diction  on  appeaL  of  the  parties  and  of  the  child. 

De  la  Rama  v.  De  la  Rama,  201  U.  &  Lincoln  v.  Power,  151  U.  S.  436,  441,  88 

303,  318,  50  L.  ed.  765,  771,  26  Sup.  Ct  L.  ed.  224,  227, 14  Sup.  Ct  Rep.  887. 

Rep.  485.  The  appellee's  self-confessed  conduct  to- 

The  mere  fact  that  the  decree,  following  wards  a  frail  and  invalid  wife  may  not  be  a 

the  statute,  decrees  that  payment  shall  be  bar  to  his  Virginia  decree,  but  it  is  a  fact, 

made    periodically,    instead    of    m    eolido,  nevertheless,  which  this  court  will  consider 

does  not  affect  the  question  of  jurisdiction,  upon  the  merits  of  the  case. 

as  the  amount  of  the  possible,  indeed  rea-  Crosby  ▼.  Buchanan,  23  WalL  420,  454,  23 

sonably  probable,  payments  under  the  de-  L.  ed.  138, 142. 

cree,  will  exceed  $5,000.  There  was  no  valid  service  of  process  upon 

Baltimore  &  0.  S.  W.  R.  Co.  v.  United  defendant 

SUtes,  220  U.  S.  94,  106,  55  L.  ed.  384,  388,  Raub  v.  Otterback,  89  Va.  645,  16  S.  B. 

31  Sup.  Ct  Rep.  368.  933. 

In  determining  the  amount  involved,  for  The  Virginia   deeree  was  therefore   not 

the  purpose  of  appeal,  the  scope  of  the  in-  final  within  the  meaning  of  the  full  faith 

quiry  may  be,  and  generally  is,  broader  in  and  credit  clause  of  the  Constitution, 

a  suit  in  equity  than  in  a  case  at  law.  Cheely  v.  Clayton,  110  U.  S.  701,  708,  88 

Stinson  ▼.  Dousman,  20  How.  461,  466,  L.  ed.  298,  300,  4  Sup.  Ct  Rep.  328;  Roller 

467,  15  L.  ed.  966,  969;  New  England  Mortg.  v.  Holly,  176  U.  S.  398,  409,  44  L.  ed.  520, 

Secur.  Co.  v.  Gay,  145  U.  S.  123,  131,  132,  524,  20  Sup.  Ct.  Rep.  410;  Lynde  ▼.  Lynde, 

36  L.  ed.  646,  648,  649,  12  Sup.  Ct.  Rep.  181  U.  S.  183,  187,  45  L.  ed.  810,  814,  81 

815;  Troy  v.  Evans,  97  U.  S.  1,  3,  24  L.  ed.  Sup.  Ot  Rep.  555. 

941,  942;   Marshall  v.   Holmes,   141  U.   S.  The  sufficiency  of  the  jurisdictional  aiB- 

589,  695,  85  L.  ed.  870,  872, 12  Sup.  Ct  Rep.  davit  is  to  be  determined  by  the  law  of  Vir- 

62.  ginia;  and  if  the  publication  in  the  partic- 

The  jurisdiction  in  this  case  is  measured  ular  case  be  unauthorized,  no  principle  is 

by  the  value  of  the  right  to  be  protected,  perceived  upon  which  it  can  be  regarded  as 

and  not  by  the  value  of  some  mere  isolated  constructive  notice, 

element  of  that  right  HoUingsworth  ▼.  Barbour,  4  Pet  466,  474, 

Berryman  v.  Whitman  College,  222  U.  S.  8  L.  ed.  922,  926. 

884,  846-848,  56  L.  ed.  225,  228,  229,  82  Sup.  A  statement  made  upon  information  and 

Ct  Rep.  147.  belief  cannot  be  equivalent  to  a  direct  stat^ 

Statutes  regulating  appeals  are  remedial,  ment  unless  the  facts  upon  which  the  Is- 

aad  this  eourt  has  always  construed  them  formation  and  belief  are  based  are  set  forth, 

JJben}}y. 

The  HmbtLDA,  J 75  U.  8.  077,  682,  44  L.  ed. 

S20,  322,  20  Sup.  CL  Rep.  200;  Wetmore  ▼. 


so  that  the  court  may  determine  their 
sonableness  and  sufficiency. 
Clowter  ir.  BaU,  80  Va.  864;   Rice  ▼, 


^^^  M%  ^.  %• 


int. 


THOUPSOK  V.  TK)UySON. 


Am,  in  U.  B.  »1.  87«,  «S  L.  ad.  B77,  681, 
21  Sap.  Gt  Rep.  406,  IE  Am.  Crlm.  Rep. 
StWl  HoliDM  T.  HolnM,  IS  Neb.  616,  IS 
N.  W.  000;  PultoB  T.  "Lnj,  Zl  Neb.  482,  S2 
N.  W.  807. 

ProeiM  l^  Bcsiu  of  pnUIeatlon  U  pnrely 
•tat>ib)i7,  aad  not  ■ccording  to  the  eonrac 
of  tha  eoainoB  Uw,  uid  it  eu  oiilf  be  in- 
aUtntad  la  tka  muiiier  raqnlred  bj  the 
■tatata. 

Ooopar  T.  KeweU,  178  D.  B.  S5S,  572,  <l 
Ii.  ad.  808,  814,  18  Bnp.  Ct  Rep.  606. 

U  the  affldftvit  bad  been  aa  to  the  de- 
fudant'e  domleD,  which  iam.j  preaent  a 
nixed  qntation  of  law  and  fact,  there  would 
be  aoma  baala  for  tlie  oontention  that  an 
aBdavlt  apon  iBfonnation  and  belief  would 
b«  mflletait;  but  a«  to  the  mere  fact  ol 
naidenea,  t]w  aflldavit  most  be  poaltiTa. 

Jackaan  v,  Wefaatar,  <  Hnsf.  484;  Clowiet 
T.  HaU.  SO  Ta.  804. 

Caaea  when  tlie  Judgment  la  to  have  an 
effect  on  peraonal  rigbta,  aa  in  diToree  aaite, 
are  not  to  be  aaiimilated  too  cloaely  to  thoae 
caaea  In  whleh  the  jarladiotlon  {>  aoqnlred 
hj  aaixnra  of  tlta  pnpertj  inToWad. 

Cooper  T.  Raraolda,  10  Wall.  808,  IIB,  IB 
L.  ed.  B31,  V98;  Hamilton  t.  Brown,  181  U. 
8.  256,  274,  40  L.  ed.  801,  6BB,  18  Sup.  Ct 
Hep.  SB4;  Haddock  t.  Haddock,  801  U.  6. 
BS2,  676,  SO  L.  ed.  887,  872,  28  Sup.  Ct  Rep. 
626,  S  Aan.  Cai.  1. 

I«Dd  majr  be  drawn  within  the  Jnriadlo- 
tlm  ol  tbe  eovrt  by  merelj  bringing  a  aniti 
bnt  tba  jnriadietional  ncceaiitj  for  the 
aetaal  enitody  of  ebattela  baa  bean  eoaaiat- 
eatl;  applied,  and  for  the  aame  rcaion  that 
a  vested  ramabider  in  chattel!  was  not  anb- 
jaet  to  aala  b^  conunon-law  execution,  aa 
tba  Sari  faclaa  In  either  eaaa  requirea  actual 
enatody  and  delivery  of  the  gooda. 

Dargan  ▼.  Rlehardaon,  Dud.  L.  82;  Allen 
T.  BeuTj,  1  Terg.  88,  24  Am.  Dee.  438; 
Leakwood  ▼.  Nye,  2  Swmn,  SIS,  68  Am.  Dec 
Tl. 

Tha  tore*  of  the  worda  "on  •ffldavit,"  aa 
oaad  In  the  Tirginia  aUtute,  cannot  ba  leia 
than  that  of  the  word  "thereupon,"  eon- 
itmad  aa  Jnriadietional  when  applied  to 
qMolal  atatutory  powera, 

Ba  Penaaaola  Lumbar  Co.  8  Ban.  171, 
Fed.  Caa.  No.  10,B6B. 

Tha  eourts  Indulge  preeumptloni  when  the 
raeerd  la  allent  which  ara  oTereome  when 
dlSaient  eridenoa  la  diaolosed  or  arermenta 
Willi  1  thai  whjr  ahould  not  a  defendant  be 
pandttod  hj  the  court  to  asaume  that  there 
waa  BO  vQuu  time  deaignated,  and  to  rely 
npea  an  'actual  notice"  in  lieu  of  the  eon- 
•tmetlTa  (preanmed)  notice  by  publication  T 

Qalpia  T.  Page.  IS  WalL  SSO,  3S6,  21  L. 
ed.  tSO,  882;  Cheely  t.  aayton,  110  U.  8. 
701,  TOO,  28  L.  ad.  2B8,  301,  «  Sup.  Ct  Rep. 
Iff;  Av»  r^  Valted  SUtm,  lit  U.  a  248, 


281,  44  U  ad.  160,  IS9,  20  Sup.  Ct  Rep.  80; 
Blackburn  v.  Crawford,  8  Wall.  ITS,  1B4,  IB 
L.  ed.  188,  104. 

Tha  appellant'a  domleil  waa  not  in  Vlr* 
ginia.  She  waa  therefore  not  bound  by  tba 
Virginia  decree. 

Haddock  t.  Haddock,  201  U.  &  SS2,  B8S, 
688,  6BB,  608,  BO  L.  ed.  867,  878,  877,  882, 
884,  28  Sup.  Ct  Rep.  826,  8  Ann.  Caa.  1. 

Mr.  Joaeph  W.  Cox  argued  the  eanaa, 
and.  with  Ueain.  A.  E.  L.  Leclcie  and  John 
A.  Rrat^  Jr.,  filed  a  brief  tor  appellee: 

The  court  ia  without  juriidiction. 

Barry  t.  Mercein,  B  How.  103,  18  !<.  ed. 
TO;  Enrti  t.  Moffltt,  HE  U.  S.  487,  80  L.  ed. 
4Sa,  8  Sup.  Ct  Rep.  148;  Durham  t.  Sey- 
mour, 181  U.  S.  836,  40  L.  ed.  682,  18  Sup. 
Ct  Rep.  462;  Huntington  v.  Saunden,  168 
U.  S.  318,  41  L.  ad.  1T4,  10  Sup.  Ct  Rep. 
1120;  1  Foeter,  Fed.  Pr.  4th  ed.  p.  87: 
Mile*  *.  Uilea,  200  IlL  624,  08  N.  B.  88. 

The  decree  of  the  Tirgioia  court.  If  ralid 
in  Virginia,  ia  binding  upon  the  partita  in 
the  Diatriet  of  Columbia. 

Atherton  t.  Atherton,  181  U.  B.  168,  46 
L.  ed.  794,  21  Sup.  Ct  Rep.  644. 

Tha  effect  of  thai  decree  in  Virginia  la  to 
bar  the  wife's  right  to  maiotenance. 

Harris  v.  Harris,  81  Qratt  17;  Ckrr  T. 
Carr,  28  Qratt  186;  Utham  *.  Latham,  10 
Qratt  838. 

Tha  Virginia  decree  ia  not  Invalid  In  that 
state  baeanae  of  the  insufBeieney  of  tha  alB- 
darit  filed  aa  the  baala  of  the  order  of  pnl^ 
1  {cation. 

Adams  t.  Hoamer,  98  Uich.  61,  68  N.  W. 
1061;  Pennoyer  t.  Neff,  BB  U.  S.  714-781, 
24  L.  ed.  506,  868;  Long  t.  Fife,  46  Kan. 
8T1,  23  Am.  St  Rep.  724,  26  Pae.  684;  Bel- 
mont V.  Comen,  82  N.  Y.  868;  Rowe  t. 
Palmar,  2S  Kan.  840;  Smith  t.  Smith,  8 
Or.  883;  LIgare  t.  California  Southern  R. 
Cb.  76  Cal.  810,  18  Pae.  777;  Lawaon  t. 
Moorman,  86  Vt,  880,  9  &  B.  160;  Harris 
*.  Claflio,  38  Ran.  643,  IS  Pae  830;  Britton 
T.  I«rM)n,  23  Neb.  808,  37  H.  W.  681; 
Fulton  T.  Levy,  21  Neb.  478,  82  N.  W.  807. 

The  giving  of  personal  notioe  In  tha  Dis- 
trict of  Columbia  did  not  Titiata  the  oon- 
stnictire  notice  by  publication,  and  render 
the  decree  void  in  Virginia. 

7  Ene.  PL  k  Pr.  lOB;  Bnraea  t.  Bumea, 
61  Mo.  App.  612;  Dreaser  t.  Wood,  16  Kan. 
344. 

Mr.  Justice  Pltnoy  delivered  tha  o^nlon 
of  the  court: 

Tbia  ia  an  appeal  from  a  decree  of  the 
court  of  appeals  of  the  District  of  Colum- 
bia, levereing  a  daeree  of  the  supreme  eonrt 
of  tha  District  In  favor  of  the  wife  In  & 
suit  tor  maintenaiiM,  ^tQU^\  <q;^«  \  WA 
of  tha  Dlitikt  Co&a  Vw^  oll&u^  %, \«>' 
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31  Stat,  at  L.   1346,  ebap.  B54).     The  bill  pute,   excluaive   of   eoitt,   ibKll   excee<I   tlie 

of  eomplftint  waa  filed  July  29,  1907,  And  sum    of    five   thousand    dollars."      Appellee 

ebarged   the   huBband   with  failing  and   re-  c)iallengea    our    juriadktian    'on    thf[SSf 

fuaini;  to   maintain   the   complainant,   and  ground  that  the  matter  here  in  dispute  does 

with  cruel  treatment  of  such  character  ai  not  exceed  the  sum  mentioned. 

to  compel  her  to  leave  him.    Upon  the  fllinfc  Under   the   decree  of  the   supreme   court 

of  the  bill  a  subpcena  to  answer  was  issued  the  payments  of  $76  per  montb  for  support 

and  returned  "not  found,"  whereupon  alias  of  the  wife  and  child  were  to  commence  on 

and  pluries  writs  were  succesaiYely   U«ued  July   IS,   1009.      Supposing  that   decree   to 

and  returned  until  November  18,  1907,  when  be  now  reinstated  by  a  reversal  of  the  de- 

tbe     huaband     was    served     with     process,  cree  of  the  court  of  appeals,  the  instalments 

Meanwhile,  and  on  September  3,   1907,  he  already   accrued   would   amount  to   consid- 

brought   suit  against   the   wife   in  the  cir-  erablj  more  than  one  half  of  the  juriadic* 

cuit   court    of    Loudoun    county,   Virginia,  tional    amount.      Tlie    expectancy    of    life 

for    divorce    a   menaa    el    (Aoro,  upon    the  of  the  parties  is  clearly  sufficient  to  make 

ground  that  on  June  13,  1907,  the  wife  wil-  up  the  balance. 

fuUj  abandoned  his  bed  and  board  and  de-  It  is  true  that  tba  obligation  to  make 
5SB]serted  him  'without  cause,  and  that  such  payments  for  maintenance  in  the  fU' 
.  notwithstanding  his  repeated  entreaties  and  ture,  even  when  flxed  by  judicial  decree, 
endeavors  to  induce  her  to  return,  she  bad  is  not  in  the  nature  of  a  technical  debt. 
rafused  to  do  so.  An  order  of  publication  Section  9S0  of  the  District  Code  (31  Stat. 
baviiig  been  made  and  published,  the  Vtr'  at  L.  1346,  chap.  86-1),  upon  which  tik' 
glnia  eourt,  on  October  19,  1S07,  made  a  present  action  ia  based,  enacts:  "When' 
decrM  granting  to  the  husband  a  divorce  ever  any  husband  shall  fait  or  refuse  tu 
•  meiMO  *t  Ikoro.  He  thereafter,  on  being  maintain  his  wife  and  minor  children,  if 
mred  aa  already  mentioned  with  process  any,  although  able  so  to  do,  the  court,  on 
in  the  wife's  suit,  filed  a  plea  setting  up  application  of  the  wife,  may  decree  that 
the  Virginia  decree  and  the  proceedings  he  shall  pay  her  periodically  such  sums  as 
upon  which  it  was  rendered,  as  a  bar  to  her  would  be  allowed  to  her  as  permanent  sli- 
action.  This  plea  was,  on  hearing,  over-  mony  in  case  of  divorce  for  the  maintenance 
mled,  tha  huaband  being  allowed  time  in  of  herself  and  the  minor  children  committeil 
which  to  answer  th«  bill.  He  answered,  to  ber  care  by  the  court,  and  the  pa.vnient 
denying  the  wife's  charges  of  cruelty,  and  thereof  may  be  enforced  in  the  same  man- 
aettlng  np  other  matters  pertaining  to  the  uer  aa  directed  in  regard  to  such  permanent 
merits,  and  also  averred  that  his  domicil,  alimony."  The  matter  of  permanent  ali- 
as well  as  tbe  matrimonial  domicil  of  the  mony  ia  dealt  with  in  gg  97S,  977,  and  978. 
parties,  was  In  Loudoun  county.  Virginia,  the  latter  of  which  provides:  "After  h 
and  again  pleaded  the  Virginia  proceedings  decree  of  divorce  in  any  case  granting  ali- 
and  decree  as  a  bar  to  the  wife's  suit.  The  mony  and  providing  for  the  care  and  cus- 
■npreme  eourt  of  the  District,  upon  final  tody  of  children,  the  case  shall  still  bu 
hearing,  held  the  Virginia  divorce  to  be  considered  open  for  any  future  orders  iit 
inrftlid,  and  made  a  decree  awarding  to  the  those  respects." 

wife  mstody  of  an  infant  child  born  to  the  The    stati'.tory   maintenance    is   thus   as- 

parties  during  the  pendency  of  the  proceed-  ,imilated  to  alimony,  in  that  it  is  subject 

ing*,  and  requiring  the  husband  to  pay  to  the  to  be  modified  from  time  to  time  or  even 

wife  t7B  per  month  for  the  maintenance  of  ^ut  off  entirely,  in   tlie  event  of  a  change 

herself  and  the  child,  to  forthwith  pay  to  j^   j^^   circumstances  of   the   parties;    and 

••"  the  sum  of  »600  for  counsel  fees,  and  .^^  ^,  ^„^  ^^^,  „t„„y   „p„„  j^e  death 


of  the  husband.     See  Lynde  v.  Lynde,   181 
U.  S.  1S3,  45  L.  ed.  810,  21  Sup.  Ct.  Rep. 


alao  to  pay  the  costs  of  suit  to  be  taxed. 
Prom  thla  decree  the  husband  appealed  to 

tlie  eoort  of  appeals  of  the  District,  which  i'"  '^'  /"j' .'"  ""  ^',   ''/ij.'"i^i"'Vi"^c!    nt 

_i               ^  X     J                J      _     j  J  n  655;    Audubon  T.  Shufeldt,   181   U.   S.  675, 

conn  reversed  the  decree  and  remanded  the      _,      .  ,       .    „,   „        „,    ^ 

_,,k  a:  „.■ . t..  ._ .„  =.  6^8,  4B  L.  ed.  1009,  1010,  21  Sup.  Ct.  Rep. 

cause,  with  directions  to  enter  an  order  va-  '    ,                  ...,,,..      ... 

eating  the  decree  and  dismisaing  the  bill.  "5;    Lynde   v.    Lynde,   04   N.   J.   Eq.   736, 

3S  App.  D.  C.  14.  ^^^*  ^8   ^K"*-  *'^'  "   *™-  ^*-  '^•P-  '"' 

Tba  preaent  appeal  ia  based  upon  |  8  of  S^  Atl.  694. 

tka  Mt  of  Febraary  «,  1893.  to  eatsblish  a  'Nevertheless,  sucb  a  decree  clearlyt5*0 

«oart  of  appeaU  for  the  District  of  Colum-  and  finally  settles  the  obligation  of  the  hns- 

M^  and   for   other  purposes    (27    Stat,   at  band  to  contribute  to  the  aupport  of  the  wifa 

Ifc  4t6^  dwp.  74,  U.  S.   Comp.   Stat.   1901,  and  offspring,  and  fixes  the  amount  of  contri- 

pk  ITS)i  which  section  gives  a  writ  of  error  butiona  required  tor  the  prcacnt  to  fulfil  that 

or  »pji^  to  review  in  thia  court  any  final  obligation.     The   future   payments   are   not 

Ja^gBtmt  or  decree  ol  tbe  court  of  appeals  in  any  proper  sense  contingent  or  specula- 

"^  *U  amuMm  ia  wbieb  thm  oMttar  in  dia-  tire,  altboug^  Vbxj  <n  aubiect  to  b«  !>• 


Idi2. 
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creased,  decreased,  or  even  cut  off,  as  just 
indicated. 

The  statute  conferring  jurisdiction  on 
this  court,  while  requiring  that  the  matter 
in  dispute  shall  exceed  $5,000,  does  not 
require  that  it  shall  be  of  such  a  nature 
as  to  constitute  (if  the  event  be  favorable) 
a  technical  debt  of  record.  In  Smith  v.  Whit- 
ney, 116  U.  S.  167,  173,  29  L.  ed.  601,  602,  6 
Sup.  Ct.  Rep.  670,  the  matter  in  dispute 
was  stated  to  be  "whether  the  petitioner  is 
subject  to  a  prosecution  which  may  end  in 
a  sentence  dismissing  him  from  the  service, 
and  depriving  him  of  a  salary  as  paymaster 
general  during  the  residue  of  his  term  as 
such,  and  as  pay  inspector  afterwards, 
which,  in  less  than  two  years,  would  ex- 
ceed the  sum  of  $5,000."  This  court  sus- 
tained the  appellate  jurisdiction.  That 
case  has  been  repeatedly  cited  upon  the 
present  point  (Smith  v.  Adams,  130  U.  S. 
167,  175,  32  L.  ed.  895,  898,  9  Sup.  Ct. 
Rep.  566;  South  Carolina  v.  Seymour,  153 
U.  S.  853,  358,  38  L.  ed.  742,  744,  14  Sup. 
Ct.  Rep.  871;  Simon  t.  House,  46  Fed.  317, 
318;  Chesapeake  &  D.  Canal  Co.  v.  Gring, 
86  C.  0.  A.  530,  159  Fed.  662,  664) ;  and 
its  authority  upholds  our  jurisdiction  in 
the  case  before  us. 

The  next  question  is  whether  the  court 
of  appeals  was  right  in  holding  that  the 
supreme  court  of  the  District  erred  in  re- 
fusing to  give  credit  to  the  Virginia  decree. 

Art.  4,  I  1,  of  the  Constitution,  declares 
that  "full  faith  and  credit  shall  be  given 
in  each  state  to  the  public  acts,  records, 
and  judicial  proceedings  of  every  other 
state.  And  the  Congress  may,  by  general 
laws,  prescribe  the  manner  in  which  such 
acts,  records,  and  proceedings  shall  be 
proved,  and  the  effect  thereof."  By  § 
905,  Rev.  Stat.  (U.  S.  Comp.  Stat.  1901, 
p.  677),  the  mode  in  which  such  acts, 
records,  and  proceedings  are  to  be  proved  was 
661] prescribed;  and  it  was  enacted  *that 
"the  said  records  and  judicial  proceed- 
ings, so  authenticated,  shall  have  such 
faith  and  credit  given  to  them  in  every 
court  within  the  United  States  as  they 
haTe  by  law  or  usage  in  the  courts  of 
the  state  from  which  they  are  taken."  This 
latter  clause  finds  its  origin  in  the  first  act 
passed  by  Congress  to  carry  into  effect  the 
constitutional  mandate  (act  of  May  20, 
1790,  chap.  11,  1  Stat:  at  L.  122,  U.  8. 
Comp.  Stat.  1901,  p.  677) ;  and,  in  an  early 
ease,  it  was  held  that  the  words  "every 
eourt  within  the  United  States"  include 
the  courts  of  the  District  of  Columbia,  and 
require  those  courts  to  give  full  faith  and 
eredit  to  the  Judicial  proceedings  of  the 
M?«ml  ftatet  when  properly  authenticated. 
Mills  ▼.  DuyMb  7  Craneh,  484,  486,  3  L. 
id.  #111 


But  it  is  established  that  the  full  faith 
and  credit  clause,  and  the  statutes  enacted 
thereunder,  do  not  apply  to  judgments  ren- 
dered by  a  court  having  no  jurisdiction  of 
the  parties  or  subject-matter,  or  of  the  res 
in  proceedings  in  rtm,  D'Arcy  v.  Ketch- 
um,  11  How.  165,  13  L.  ed.  648;  Thompson 
V.  Whitman,  18  Wall.  457,  21  L.  ed.  897: 
Reynolds  v.  Stockton,  140  U.  8.  254,  35 
L.  ed.  464,  11  Sup.  Ct.  Rep.  773;  Bigelow 
V.  Old  Dominion  Copper  Min.  &  S.  C^.  225 
U.  8.  Ill,  134,  56  L.  ed.  1009,  1024,  32 
Sup.  Ct.  Rep.  641. 

This  subject,  in  its  relation  to  actions 
for  divorce,  has  been  most  exhaustively 
considered  by  this  court  in  two  recent  cases : 
Atherton  v.  Atherton,  181  U.  S.  155,  45  L. 
ed.  794,  21  Sup.  Ct.  Rep.  544;  Haddock  t. 
Haddock,  201  U.  S.  562,  60  L.  ed.  867,  26 
Sup.  Ct.  Rep.  525,  5  Ann.  Cas.  1.  In  the 
Atherton  Case  the  matrimonial  domieil  was 
in  Kentucky,  which  was  also  the  domieil 
of  the  husband.  The  wife  left  him  there 
and  returned  to  the  home  of  her  mother  in 
the  state  of  New  York.  He  began  suit  in 
Kentucky  for  a  divorce  a  ^ncuXo  mairi- 
monii  because  of  her  abandonment,  which 
was  a  cause  of  divorce  by  the  laws  of  Ken- 
tucky, and  took  such  proceedings  to  give 
her  notice  as  the  laws  of  that  state  re- 
quired, which  included  mailing  of  notice  to 
the  postoffice  nearest  her  residence  in  New 
York.  No  response  or  appearance  having 
been  made  by  her,  the  Kentucky  court  pro- 
ceeded to  take  evidence  and  grant  to  the  hus- 
band *an  absolute  decree  of  divorce.[662 
It  was  held  that  this  decree  was  entitled  to 
full  faith  and  credit  in  the  courts  of  New 
York.  In  the  Haddock  Case,  the  husband 
and  wife  were  domiciled  in  New  York,  and 
the  husband  left  her  there,  and,  after  some 
years,  acquired  a  domieil  in  Connecticut, 
and  obtained  in  that  state,  and  in  accord- 
ance with  its  laws,  a  judgment  of  divorce, 
based  upon  constructive,  and  not  actual, 
service  of  process  on  the  wife,  she  having 
meanwhile  retained  her  domieil  in  New 
York,  and  having  made  no  appearance  in 
the  action.  The  wife  afterwards  sued  for 
divorce  in  New  York,  and  obtained  personal 
service  in  that  state  upon  the  husband.  The 
New  York  court  refused  to  give  credit  to 
the  Connecticut  judgment,  and  this  eourt 
held  that  there  was  no  violation  of  the  full 
faith  and  credit  clause  in  the  refusal,  and 
this  because  there  was  not  at  any  time  a 
matrimonial  domieil  in  the  state  of  Con- 
necticut, and  therefore  the  res — the  mar- 
riage status — was  not  within  the  sweep  of 
the  judicial  power  of  that  state. 

In  the  present  case  it  appears  that  the 
parties  were  married  in  the  state  ol  Wt« 
ginia,  and  bad  a  matTVmoiAtX  ^otq\.^>\  >Om!I%^ 
and   not   in   the  DiitiVe^  ^  CoVos^Na.  ^x 
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elaewhere.  The  husband  had  his  actual 
domicil  in  that  state  at  all  times  until  and 
after  the  conclusion  of  the  litigation.  It 
is  dear,  therefore,  under  the  decision  in 
the  Atherton  Case  and  the  principles  upon 
which  it  rests,  that  the  state  of  Virginia 
had  jurisdiction  over  the  marriage  relation, 
and  the  proper  courts  of  that  state  could 
proceed  to  adjudicate  respecting  it  upon 
grounds  recognized  by  the  laws  of  that 
state,  although  the  wife  had  left  the  juris- 
diction and  could  not  be  reached  hj  formal 
process. 

But  in  order  to  make  a  diTorce  ralid, 
•Ten  when  granted  by  the  courts  of  the 
state  of  the  matrimonial  domicil,  there 
must  be  notice  to  the  defendant,  either  by 
senrice  of  process,  or  (if  the  defendant  be  a 
nonresident) by  such  publication  or  other  con- 
56S]structiYe  notice  as  is  required  by  *the 
law  of  the  state.  Cheely  ▼.  Clayton,  110  U. 
a  701,  28  U  ed.  298,  4  8u^  Ct.  Rep.  328; 
Atherton  t.  Atherton,  181  U.  S.  156,  171, 
172,  46  L.  ed.  794,  803,  21  Sup.  Ct.  Rep. 
644.  In  Cheely  t.  Clayton,  because  the  no- 
tice was  published  against  the  defendant 
without  making  such  effort  as  the  local  law 
required  to  serve  process  upon  her  within 
the  state,  this  court  held,  following  re- 
peated decisions  of  the  state  court,  that 
the  decree  of  divorce  was  wholly  void  for 
want  of  jurisdiction  in  the  court  that 
granted  it;  and  that  the  liberty  conferred 
by  the  local  statute  upon  a  defendant  on 
whom  constructive  service  only  had  been 
made,  to  apply  within  three  years  to  set 
the  decree  aside,  did  not  make  it  valid 
when  the  constructive  service  was  so  de- 
fective. 

The  Virginia  decree  now  in  question  is 
attacked  for  want  of  jurisdiction  on  the 
ground  that  the  affidavit  used  as  a  basis 
for  the  order  of  publication  was  made  upon 
information  and  belief,  and  not  upon  per- 
sonal knowledge.  It  is  insisted  that  the 
order  was  therefore  unauthorised  and  all 
proceedings  based  upon  it  null  and  void. 

By  I  3230  of  the  Virginia  Code  it  is 
provided  that  "on  affidavit  that  a  defend- 
ant is  not  a  resident  of  this  state  .  .  . 
an  order  of  publication  may  be  entered 
•gainst  such  defendant."  Succeeding  sec- 
tions prescribe  the  form  of  the  order,  the 
mode  of  publication,  and  the  proceedings 
to  be  taken  when  the  order  has  been  thus 
•zecuted. 

The  record  of  the  Virginia  proceedings 
■hows  that  on  September  3,  1907,  in  the 
dork's  office  of  the  circuit  court  of  Lou- 
doun county,  "the  said  Charles  N.  Thomp- 
son filed  an  affidavit  setting  forth 
HAsi  tbB  said  Jessie  £.  Thompson  was 
9^  M  reBident  of  the  gUte  of  Vir- 
S^^  Mid  M/BdMvH  to  be  UMed  as   basil 


for  an  order  of  publication  against  the 
said  Jessie  E.  Thompson,  ...  in  the 
words  and  figures  following,  to  wit: 
'Charles  N.  Thompson,  plaintiff,  this  day 
made  oath  before  me  in  said  office  that 
Jessie  E.  Thompson,  defendant  in  the  suit 
aforesaid,  is  not  a  resident  of  the  said 
state,  as  he  is  informed  and  verily  be- 
lieves.'" *This  was  certified  by  the[664 
clerk  of  the  court,  as  permitted  by  the  state 
practice.  The  order  of  publication  follows, 
which,  after  setting  forth  the  title  of  the 
court,  the  names  of  the  parties,  and  the 
object  of  the  suit,  proceeds  thus:  "It  ap- 
pearing from  legal  evidence  that  the  said 
defendant  is  not  a  resident  of  this  state, 
it  is  ordered  that  she  do  appear  within 
fifteen  days  after  due  publication  hereof, 
in  the  clerk's  office  of  our  said  court,  and 
do  what  is  necessary  to  protect  her  in- 
terests." There  follow  certificates  of  the 
publication  and  publie  posting  of  the  re- 
quired notice,  and  subsequent  proceedings 
resulting  in  th*  final  decree,  which  is  to 
the  following  effect:  "It  appearing  that 
the  complainant  hath  prooeeded  regularly 
at  rules  to  mature  this  suit  against  de- 
fendant, who  is  a  nonresident  of  Virginia, 
both  by  personal  service  of  process  and  by 
publication,  in  the  mode  prescribed  by 
statute,  this  case  was  set  down  for  hear- 
ing and  came  on  this  day  to  be  heard  on 
said  proceedings  at  rules,  the  bill  of  oom- 
plaint,  and  the  depositions  of  witnesses 
regularly  taken  and  returned  to  the  oourt; 
on  consideration  whereof,  the  court,  being 
of  the  opinion  that  complainant  hath  made 
out  his  case  by  legal  evidence,  doth  ad- 
judge, order,  and  decree  that  the  prayer 
of  the  bill  be  and  the  same  is  hereby 
granted;  that  the  complainant,  CharlM 
N.  Thompson,  be  and  hereby  is  grant- 
ed a  divorce  a  meiisa  el  lAoro  from 
said  defendant,  Jessie  E.  Thompson;  and 
that  each  of  them  be,  and  he  and  she  aro, 
devested  of  all  marital  rights  in  the  other's 
property.  And  it  is  further  ordered  that 
this  cause  be  placed  upon  the  suspended 
docket,  with  leave  to  the  complainant  to 
apply  for  further  rdief  whenever  he  may 
be  advised  that  he  is  entitled  thereto." 
(Note:  We  disregard  the  recital  of  "per- 
sonal service  of  process,"  because  the  serv- 
ice referred  to  appears  to  have  been  made 
in  the  District  of  Columbia,  and  whether 
it  was  in  season  to  serve  any  useful  pnr- 
poee  under  the  Virginia  practice  is  ques- 
tionable. ) 

*The  record  clearly  imports  a  deter-[66ft 
mination  by  the  Virginia  court  that  the  affi- 
davit of  nonresidence,  although  based  upon 
information  and  belief,  amounted  to  *1iifal 
evidence,"  and  was  in  conformity  with  ''tto 
mode  preacxi\Md  b^  itatute."    We  aro  not 


1912. 


SVANS  ▼.  UNITED  STATE& 


MCMKeT 


referred  to  any  proTision  of  the  Virginia  I  that  it  was  averred  on  information  and  be- 


Code,  nor  to  any  decision  of  the  courts  of 
that  state,  that  excludes  the  use  of  such 
evidence  for  such  a  purpose.  Sec.  3282  of 
the  Code  provides  that  "where  an  affidavit 
is  required  in  support  of  any  pleading,  it 
shall  be  sufficient  if  the  affiant  swear  that 
he  believes  it  to  be  true."  Under  the  Code 
of  1873,  chap.  148,  |  1,  which  provided  for 
the  issuance  of  a  writ  of  attachment  against 
nonresident  debtors,  and  required  an  "affi- 
davit stating  the  amount  and  justice  of  the 
claim,  that  there  is  present  cause  of  action 
therefor,  that  the  defendant  or  one  of  the 
defendants  is  not  a  resident  of  this  state, 
and  that  the  affiant  believes  he  has  estate 
or  debts  due  him  within  the  county  or  cor- 
poration in  which  the  suit  is,"  it  was  held 
that  80  much  of  the  affidavit  as  set  forth 
the  amount  and  justice  of  the  claim,  that 
there  was  present  cause  of  action  there- 
for, and  that  the  defendant  was  nonresi- 
dent in  the  state,  must  be  absolute,  and 
not  made  upon  information  and  belief. 
Clowser  v.  Hall,  80  Va.  864.  This  decision 
was  in  1885,  and  thereafter  the  section  re- 
lating to  foreign  attachments  was  amended 
by  permitting  all  of  the  averments  of  the 
affidavit  to  be  based  upon  the  belief  of  the 
plaintiff,  his  agent  or  attorney.  Va.  Code, 
§  2959. 

We  are  not  able  to  discover  here  or  else- 
where any  general  law  or  policy  of  the  state 
of  Virginia  excluding  the  use  of  affidavits 
based  upon  information  and  belief  as  the 
foundation  of  an  order  of  publication.  In 
the  very  decree  before  us  the  Virginia  court 
has  adjudged  such  an  affidavit  to  be  suffi- 
cient. We  are  therefore  bound  to  assume 
that  the  use  of  such  an  affidavit  is  in  ao* 
cord  with  proper  practice  in  that  state. 
566]  *But,  were  it  otherwise,  it  seems  well 
settled  that  where  the  affidavit  used  as  the 
basis  for  an  order  of  publication  is  defec- 
tive, not  in  omitting  to  state  a  material 
fact,  but  in  the  mode  of  stating  it  or  in 
the  degree  of  proof,  the  resulting  judgment, 
even  though  erroneous  and  therefore  void- 
able by  direct  attack,  cannot  be  said  to  be 
coram  non  judice  and  therefore  void  on  its 
face.  Atkins  v.  Atkins,  9  Neb.  191,  200,  2 
N.  W.  466;  Pettiford  v.  Zoellner,  45  Mich. 
358,  362,  8  N.  W.  57;  Adams  v.  Hosmer, 
98  Mich.  51,  66  N.  W.  1051;  Long  v.  Fife, 
45  Kan.  271,  23  Ahl  St.  Rep.  724,  25  Paa 
594;  Belmont  v.  Cornen,  82  N.  Y.  256;  7 
Enc.  PI.  k  Pr.  110;  17  Enc.  PI.  k  Pr.  60,  61. 
The  material  fact  upon  which,  according 
to  the  laws  of  that  state,  the  jurisdiction 
of  the  Virginia  court  depended,  was  the 
nonresidence  of  the  defendant.  The  Code 
required  (|  3230)  that  this  fact  should 
appear  by  affidavit.  The  affidavit  in  ques- 
tion set  forth  the  iimt',   the  circumstance 


lief  affected  merely  the  degree  of  proof.  In 
the  absence  of  any  local  law  excluding  the 
use  of  such  an  affidavit,  the  decision  at  the 
state  court  accepting  it  as  legal  evidence 
must  be  deemed  sufficient,  on  collateral  at- 
tack, to  confer  jurisdiction  in  that  court 
over  the  subject-matter,  in  accordance  with 
local  laws. 

This  being  so,  it  is  clear  that  the  result- 
ing decree  is  entitled,  under  the  act  of  Con- 
gress, to  the  same  faith  and  credit  that 
it  would  have  by  law  or  usage  in  the  courts 
of  Virginia.  As  the  laws  of  that  state 
provide  for  a  divorce  from  bed  and  board 
for  the  cause  of  desertion,  and  confer  ju- 
risdiction of  suits  for  divorce  upon  the  cir- 
cuit courts  (Va.  Code,  §§  2257-2260,  2264, 
2266;  Bailey  v.  Bailey,  21  Qratt.  43;  Carr 
V.  Carr,  2  Gratt.  168;  Latham  v.  Latham, 
30  Gratt  307 ) ;  and  since  the  courts  of  Vir- 
ginia hold  upon  general  principles  that  ali- 
mony has  its  origin  in  the  legal  obligation 
of  the  husband  to  maintain  hia  wife,  and 
that  although  this  is  her  right,  she  may  by 
her  conduct  forfeit  it,  and  where  she  ia  the 
offender,  she  cannot  *have  alimony  on  [ft  6  7 
a  divorce  decreed  in  favor  of  the  husband 
(Harris  v.  Harris,  31  Gratt.  13),  it  ia  plain 
that  such  a  decree  forecloses  any  right  of 
the  wife  to  have  alimony  or  equivalent  main- 
tenance from  her  husband  under  the  law 
of  Virginia. 

From  this  it  results  that  the  Court  of 
Appeals  of  the  District  of  Columbia  cor- 
rectly held  that  the  Virginia  decree  barred 
the  wife's  action  for  maintenance  in  the 
courts  of  this  District. 

Decree  affirmed. 


GEORGE  W.  EVANS,  Appt, 

V. 

UNITED  STATES. 

(See  S.  0.  Reporter's  ed.  667-670.) 

Officers  —  oompenaatlon  —  extra    aerr- 
ioea. 

Compensation  for  the  special  services  of 
a  disbursing  clerk  of  the  Interior  Depart- 
ment, rendered  by  him  under  an  appoint- 
ment by  the  Secretary  of  the  Interior  as 
"special  disbursing  agent"  of  appropria- 
tions for  the  Government  Hospitu,  is  pro- 
hibited by  the  express  terms  of  U.  S.  Kev. 
Stat  §  1765,  U.  S.  Comp.  Stat.  1901,  p. 
1207,  where  the  appropriation  acts  did  not 
specially  provide  for  such  compensation,  al- 
tnough  it  was  understood  that  he  should 
have  additional  pay,  since  the  case  is  one 
of  the  performance  of  additional  service  in 


Note. — As  to  extra  compenaation.  tA  tA^- 
cers — see  note  to  \3TiVte^  EVaXaa  ^  «>&aA.\%:^\^> 
8  L.  ed.  \}.  S.  ^^l. 
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the  way  of  disbursing  public  moneys,  and 
not  of  an  appointment  to  a  separate  and 
diatinct  office. 

[For  other  cases,  see  Officers,  28-32,  in  Digest 
Bup.    Ct.    1908.  J 

[No.  66.] 

Argued  December  5,  1912.    Decided  January 

6,  1913. 

APPEAL  from  the  Court  of  Claims  to  re- 
view a  judgment  dismissing  the  peti- 
tion of  a  government  official  for  extra  com- 
pensation.    Affirmed. 

See  same  case  below,  44  Ct.  CI.  549,  45 
Ct.  CI.  169. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Jackson  H.  Ralston  and  Wil- 
liam E.  RidiardRon  argued  the  cause, 
and,  with  Mr.  Frederick  L.  Siddons,  filed 
a  brief  for  appellant: 

A  special  appointment,  such  as  the  pres- 
ent, to  do  certain  specified  work,  which  is 
terminated  ipso  facto  by  the  completion  of 
the  work,  lacks  the  essential  characteristics 
of  an  "office." 

21  Ops.  Atty.  Gen.  507 ;  Flemming's  Case, 
2  Compt.  Dec.  467. 

The  congressional  enactments,  as  con- 
strued by  this  court,  relate  only  to  the  pro- 
hibition of  compensation  for  extra  work 
pertaining  to  the  regular  duties  of  an  officer 
or  employee, — t.  e.,  that  which  may  be  re- 
quired of  him  as  such  officer  or  emploToc. 
They  also  include  work  which  should  prop- 
erly be  discharged  by  some  other  officer  or 
oraployee. 

Converse  v.  United  States,  21  How.  463, 
16  L.  ed.  192;  United  States  v.  Saunders, 
120  U.  S.  126,  30  L.  ed.  504,  7  Sup.  Ct. 
Rep.  467;  United  States  v.  King,  147  U.  S. 
676,  37  L.  ed.  328,  13  Sup.  Ct  Rep.  439. 

They  do  not  forbid  the  employment  of  an 
officer  in  a  special  capacity  to  perform 
services  not  required  of  him  as  such  officer. 
Nor  is  it  necessary  that  such  special  em- 
ployment constitute  an  "office,"  as  is  illus- 
trated by  the  following  citations: 

Meigs  V.  United  States.  19  Ct.  CI.  497;  8 
Ops.  Atty.  Gen.  325;  Garter  v.  United 
States.  31  Ct  CI.  344,  170  U.  S.  627,  42 
L.  ed.  1133,  18  Sup.  Ct.  Rep.  703;  Converse 
V.  United  States,  21  How.  463,  16  L.  ed. 
192;  United  States  v.  Saunders,  120  U.  S. 
126,  30  L.  ed.  594,  7  Sup.  Ct  Rep.  467. 

The  executive  department  of  the  govern- 
ment, to  which  is  intrusted  the  control  of 
the  subject-matter,  must  necessarily  deter- 
mine all  questions  appertaining  to  the  em- 
ployment and  payment  of  such  temporary 
agents,  and  the  exigency  which  demands 
^Ae/r  employmenL 
United  States  r.  Jonvs,   18  Hovr,  P2,    15 


^^# 


L.  ed.  274;  United  States  v.  Johnston,  124 
U.  S.  252,  31  L.  ed.  395,  8  Sup.  Ct.  Rep. 
446. 

Assistant  Attorney  General  Thompson 
argued  the  cause,  and,  with  Mr.  P.  M.  Ash- 
ford,  filed  a  brief  for  appellee. 

*Mr.  Justice  Pitney  delivered  the[568 
opinion  of  the  court: 

This  case  comes  here  on  appeal  from  a 
judgment  of  the  court  of  claims,  dismissing 
appellant's     petition     after     hearing     the 
merits,   and   denying  a   motion   for  a   new 
trial.      44    Ct    CI.    549,    45    Ct    CI.    169. 
Briefly,   the   facts   are   that   the   appellant, 
who  was  chief  of   division   and  disbursing 
clerk   of    the   Interior   Department,    receiv- 
ing a  salary  of  $2,000  per  year,  and  was 
also  disbursing  clerk  of  the  architect  of  the 
Capitol,  for  which  he  received  annual  com- 
pensation of  $1,000,  was  appointed   by  the 
Secretary    of   the    Interior   on    August    10, 
1901,  to  act  as  a  special  disbursing  agent 
to   disburse    an    appropriation    of    $025,000 
provided  by  the  acts  of  June  6,  1900,  and 
March  3,   1901    (31   Stat  at  L.  619,   1163, 
chaps.   791,   853,   U.   S.   Comp.   SUt    1901, 
p.  3357),  for  the  construction  of  additional 
buildings   in   the  extension   of  the  Govern- 
ment Hospital   for  the   Insane  in  the  Dis- 
trict of  Columbia.     Further  appropriations 
having  been  made  by  Congress,  viz.,  for  an 
office  and  administration  building,  $145,000, 
and  for  a  central  heating  and  lighting  plant 
for  the  entire  hospital,  $260,000,  appellant 
was  directed  by  the  Secretary,  under  date 
January  5,   1903,  to  disburse  these  appro- 
priations under  his  original   appointment; 
and  similar  action  was  taken  May  16,  1904, 
directing  him  to  disburse  an  appropriation 
for  painting  the  new  buildings.     Appellant 
accepted  the  appointment  and  gave  bonds, 
first  in  the  sum  of  $25,000,  and  afterwards 
in   the   additional   sum  of  $75,000;    he  en- 
tered  upon    his   duties   and    faithfully   dis- 
charged  them,   and   disbursed  between   Au- 
gust,   1001,    and    June,    1905,    the   sum    of 
$1,410,761.87.     In  the  order  appointing  him 
it  was  stated  that,  for  the  service  of  dis- 
bursing the  appropriation,  he  would  be  al- 
lowed    the     maximum     compensation     per- 
mitted  by   law,   not  exceeding   |   of   1    per 
cent.     The  appointment  of  a  special  agent 
to  make  the  disbursements  was,  in  the  judg- 
ment  of  the   Secretary   of  the   Interior,   a 
necessity.    ^During  the  time  appellant[56B 
acted  as  such  special  disbursing  agent  he  con- 
tinued to  hold  the  office  of  disbursing  clerk 
of  the  Interior  Department,  and  to  act  as 
disbursing    clerk    of    the    architect    of    the 
Capitol,  and  for  the  performance  of  these 
duties  received  the  salary  and  compensation 
first   mentioned.      For   the   special   serrioe 
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of   ditburiing    the    ftppropriatiom    for    the     render   inapplicable   tbe   itatutory   prohiU- 

GoTirnment  Hospital  he  preMotad  a  claim 

for  $fi^90.3S,  payment  ot  whii:b  was  refuted 

by  tbe   «ccounting  officer!  of  the  Treaaury 

Department,  un  the  ground  that  at  the  tim« 

the   ipecial    service    waa    rendered    he    wai 

boldJDg  two  officea  under  the  United  Statea,  

the  eraoliunenti  of  which  exceeded  S2,500 

a  year,  and  that  the  charge  for  lucb  special    MISSOURI,    KANSAS,    k   TEXAS    RAIL- 
,    »ioUitiou   of   SI   1703   ana  WAY  COMPANY,  Plff.  >d  E«.. 
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IVes,  Rev.  Stat.   (U.  8.  Comp.  Stat  ISOl, 

pp.  ]£0G,  1207),  inasmuch  at  the  act  under 

*hi,h  the  appropriation  waa  made  did  not  (g^,  g,  c.  Reporter's  ed.  fl70-«78.1 

provide  tor  a  special  allowance  to  an  agent 

for  diabursing  it.  E>ror  to  circnlt  court  of  appeala  —  Fed* 

Three  aectiona  that  stand  aide  by  side  in  «ral  qnestlon. 

the  Revised  Statutes  should  be  quoted :  1.  A  writ  of  error  lie*  from  the  Federal 

"Sec,  1703.  No  person  wI,o  holds  an  office  Non^-As    to    appellate    jurisdiction    of 

the  salary  or  annual  compensation  attached  Federal  Supreme  Court  over  circuit  courta 

to  which  amounU  to  the  sum  o(  two  thou-  of  appeals— see  note  to  Bagley   v.  General 

sand  Sve  hundred  dollars,  shall  receive  com-  Fire  Extinguisher  Co.  G3  L.  ed.  U.  S.  60B. 
pensation  for  discharging  tbe  duties  of  any 

other  office,  unless  expressly  authorized  by  Amendment    of    pleading    after    limitation 

]^,^  period   by   changing   capacity   in  which 

"Sec.  1784.  No  allowance  of  compensation  P'*!""'  ■"«»■ 

shall   be   made   to   any   officer   or   clerk   by  At  in   the   principftt   ease,   the   court,    tn 

reason  ot  the  discharge  of  duties  which  be-  Bi^'"  '•  Pennsylvania  R.  Ca  201  Fed.  BSS, 

long   to  any   other   officer   or   clerk   in   the  "  "'*  """leT  the  Federal  employers'  liability 

same   or   any    other    Department;    and    no  «t,  begun  m  thcr  indmdua    capacit.ea  by 

„  _              '                   i-         I.  II   v           J  '"*  parents,  who  were  the  sole  beneflciariea 

allowance   or   compensation   shall   be   made  „,    ^^,^    deceased    employee,    permitted    an 

for  any  extra  services  whatever  which  any  amendment  to  the  petition  after  the  running 

officer  or  clerif  may  be  required  to  perform,  of  the   two  years'   limitation,   to   that   the 

unlest  expressly  authorized  by  law.  parents   should  appear  to  be  auing  as  the 

"Sec.   1765.  No   officer   in   any   branch   ot  personal  representatives  of  the  decedent, 

tbe    public    service,    or    any    othtr    person  Had  the  father  of  the  deceased  amployee 

whose  salary,  pay.  or  emolumenU  are  fixed  P^iuf^l,  himself   to   be   appointed   the  ad- 

K„    i._    „.    ,.C.i-n„„.     .i,.ii    .-~.i„-   .„..  mmistrator  of  bia  deceased  son's  estate,  aa 

by    law    or    regulations,    shall    receive   any  ^^^  ^.^  ,          ^^^     ^j^^^^  ^^^,^  ^  ^^  ^^_ 

additional    pay,    extra   allowance,   or    com-  tj^^  ^jj  t^^  ^^^  in  Reardon  v.  Balaklala 

pensation,   in   any   form   whatever,   for   the  Consol.  Copper  Co.  163  Fed.  1B9,  ot  his  right 

disbursement  of  public  money,  or  for  any  under  U.  S.  Rev.  Stat  |  964,  U.  8.  Comp. 

other  service  or  duty  whatever,  unless  the  8t«t.  ISOI,  ^.  696,  so  far  aa  the  statute  of 

510)samp   is   'authorized  by  law,  and  the  limitations    ia   concerned,   to   have   himself 

appropriation  therefor  explicitly  states  that  '"    >•■■   representative   capacity    substituted 

it  is  tor  such  additional  pay,  extra  allow-  "  pl'i^tiff  in  place  of  himself  oa  an  indl- 

„   „ „    „,-„    „  viduol  in  an  action  against  the  employer  to 

an^,  or  compensation                    .   ,        ,     ,  recover   (or   his   son's   death,   no   new   facts 

It  seems  to  us  that  the  appointment  of  b<,ing  alleged  as  a  ground  of  recovery,  and 

tbe  appellant  as  "special  disbursing  arent"  the  father  still  remaining  the  beneficiary  of 

waa  not  an  appointment  to  a  separatt  and  the  recovery  sought 

distinct   oflice   from   those   already   held   by  An  amendment  in  an  action  by  a  widow 

him,   but   was    merely    an    order   requiring  tor  the  death  of  her  husband,  striking  tbe 

bim   to  perform  additional  aervicea   in   the  ie«riptive  word  "adminiatratrix''  from  the 

way  of  disbursing  public  moneys.    This  be-  ^«'''«*"?.'  ""l  '"^''''K  *?«""'*  ^  P^*^*^ 
,    '                       it       .1.         i                       .in  the  individual  name  of  the  widow,  doet 

ing  so.   payment  for  the   extra  Mrvice.   is  ^^^   admit  the   bar   of   the  sUtute,  though 

prohibited   by   the   terms   ot   g    1766,    Rev.  made  after  the  limiUtion  period.     Atlanta, 

Stat.,   without   reference   to   the   tact   that  k.  t  N.  R.  Co.  t.  Smith,  1  Ga.  App.  182, 

the    appellant    already    held    offices    whose  50  B.  E.  106. 

salary  or  annual  compensation   amounted  But  where  an  action  for  wrongful  death 

to  more  than  K,800.     The  case  is  within  ""■  brought  by  deceased's  widow  aa  such, 

the  authority  of  Woodwell  v.  United  States,  "."dc'-  a  state  statute  giving  her  alone  the 

214  U.  S.  62,  63  L.  ed.  »19.  29  Bup.  Ct.  Hep.  "g^i°'  "'"O":   fw   Ser   *ole  beneflt,    an 

>»      iM.     •     .  .L   1   -     .L                .             ..  amendment  of  the  declaration,  changing  the 

676.     The  tact  that  in  the  present  case  it  ^y^tioz,   in   which    ahe   sues   from    thTt   ot 

was  understood  tliat  the  atipellant  should  „y£,„  to  that  of  administratcU,  f«  *» 

have   additional   pay   makes   this   case   dif-  benefit  ol  h«TMU  U  "wvio-*  »»4'^im  nV'ii.TWi, 

ferent   in   ita   circuniataiicesL   but   doea   not  AUd   choiUEtnK  ^CI   CKOM  ^   w^vsa  te  <n« 

»7  luea.  ^^                                              W 
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HolBtoD  V.  Coal  k  I.  Co.  95  Tenn.  521,  32 
S.  W,  486;  Collins  Coal  Co.  y.  Hadley,  38 
Ind.  App.  637,  75  N.  E.  832,  78  N.  E.  353; 
Boyd  V.  Brazil  Block  Coal  Co.  25  Ind.  App. 
167,  57  N.  E.  732;  Lower  v.  Segal,  59  N. 
J.  L.  66,  34  Atl.  945;  Nash  y.  Tousley,  28 
Minn.  5,  8  N.  W.  875;  Duval  y.  Hunt,  34 
Fla.  85,  15  So.  876,  13  Am.  Neg.  Cas.  848; 
Barker  v.  Hannibal  &  St.  J.  R.  Co.  91  Mo. 
91,  14  S.  W.  280;  Major  v.  Burlington,  C. 
R.  ft  N.  R.  Co.  115  Iowa,  309,  88  N.  W. 
816;  Fithian  v.  St.  Louis  ft  S.  F.  R.  Co.  188 
Fed.  842;  Usher  r  West  Jersey  R.  Co.  126 
Pa.  206,  4  L.R.A.  261,  12  Am.  St.  Rep. 
863,  17  Atl.  597;  Hagen  v.  Kean,  3  Dill. 
124,  Fed.  Cas.  No.  5,899;  Illinois  C.  R. 
Co.  V.  Hunter,  70  Miss.  471,  12  So.  482; 
Killian  v.  Southern  R.  Co.  128  N.  C.  261, 
38  S.  E.  873;  Hunt  v.  Monroe,  32  Utah,  428, 
11  L.R.A.(N.S.)  249,  91  Pac  270;  Mc- 
Kenney  v.  Minahan,  119  Wis.  651,  97  N.  W. 
489;  Ward  v.  Pertie,  157  N.  Y.  301,  68  Am. 
St.  Rep.  790,  51  N.  E.  1002;  Hamilton  v. 
Mclndoo,  81  Minn.  324,  84  N.  W.  118; 
State  ex  rel.  Broatch  y.  Moores,  58  Neb. 
285,  78  N.  W.  629. 

It  is  only  necessary  that  the  Federal 
question  appear  somewhere  in  the  record  by 
some  proper  pleading  of  the  plaintiff.  It 
makes  no  difference  whether  it  is  in  the 
original  petition,  an  amended  petition,  or 
a  supplemental  petition. 

Bankers  Mut.  Casualty  Co.  v.  Minneapo- 
lis, St.  P.  ft  S.  Ste.  M.  R.  Co.  192  U.  S. 
380,  48  L.  ed.  488,  24  Sup.  Ct.  Rep.  325; 
Mississippi  R.  Commission  v.  Illinois  C.  R. 
Co.  203  U.  S.  341,  51  L.  ed.  213,  27  Sup. 
Ct.  Rep.  90;  Henningsen  y.  United  States 
Fidelity  ft  G.  Co.  208  U.  S.  404,  52  L.  ed. 
647,  28  Sup.  Ct.  Rep.  389;  Florida  C.  ft 
P.  R.  Co.  V.  Bell,  176  U.  S.  321,  44  L-  ed. 
486,  20  Sup.  Ct.  Rep.  399;  Warner  v. 
Searle  ft  H.  Co.  191  U.  S.  195.  48  L.  ed. 
146,  24  Sup.  Ct  Rep.  79;  Howard  v.  United 
States,  184  U.  S.  676,  46  L.  ed.  754,  22 
Sup.  Ct.  Rep.  543;  Northern  P.  R.  Co.  v. 
Soderberg,  188  U.  S.  526,  47  L.  ed.  675, 
23  Sup.  Ct.  Rep.  365;  Chicago  Junction  R. 
Co.  T.  King,  222  U.  S.  222,  56  L.  ed.  173, 
32  Sup.  Ct.  Rep.  79;  American  Sugar  Ref. 
Co.  V.  New  Orleans,  181  U.  S.  281,  45  L. 
ed.  861,  21  Sup.  Ct.  Rep.  646;  Union  P.  R. 
Co.  y.  Harris,  158  U.  S.  326,  39  L.  ed.  1003, 
16  Sup.  Ct.  Rep.  843. 

In  dotermininnr  whether  there  has  been  a 
departara  in  pleading,  or  whether  an 
amendment  sets  up  a  new  cause  of  action, 
the  court  will  look  alone  to  the  pleadings. 

Metropolitan  L.   Ins.  Co.  v.  People,   209 

111.  42,  70  N.  E.  643 ;  Kansas  City  y.  Hart, 

60  Kan.  684,  67  Pac.  938;  Haley  v.  Hobson, 

SS  Me.  167;  Union  P.  R.  Co.  y.  Wyler,  158 

Cr.  8.  285,  39  L.  ed,  983,  15  Sup.  Ct.  Rep. 
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423,  51  L.  ed.  251,  27  Sup.  Ct.  Rep.  68; 
Texas  ft  N.  0.  R.  Co.  y.  Miller,  221  U.  S. 
408,  65  L.  ed.  789,  31  Sup.  Ct.  Rep.  634; 
Boston  ft  M.  R.  Co.  v.  Hurd,  56  L.RJ^. 
193,  47  C.  C.  A.  616,  108  Fed.  124;  Whalen 
V.  Gordon,  37  C.  C.  A.  70,  05  Fed.  308. 

The  amendment  seta  up  a  different  law, 
and  for  that  reason  sets  up  f  new  cause 
of  action. 

Hurst  y.  Detroit  City  R.  Co.  84  Mich. 
539,  48  N.  W.  44;  Walker  y.  Hester,  9 
Kan.  x\pp.  201,  59  Pac.  662;  Atchison,  T. 
ft  S.  y,  R.  Co.  y.  Schroeder,  56  Kan.  731, 
44  Pac  1093;  Wingert  v.  Carpenter,  101 
Mich.  395,  59  N.  W.  662;  Parmelee  y. 
Savannah,  F.  ft  W.  R.  Co.  78  Ga.  239,  2 
S.  E.  686;  Despeaux  v.  Pennsylvania  R.  Co. 
133  Fed.  1009;  Wiley  y.  Yale,  1  Met.  553; 
Melvin  v.  Smith,  12  N.  H.  462;  Kansas  City 
y.  Hart,  60  Kan.  684,  57  Pac.  938;  Hans- 
berger  v.  Pacific  R.  Co.  43  Mo.  106;  Expo- 
sition Cotton  Mills  y.  Western  ft  A.  R.  Co. 
83  Ga.  441,  10  S.  E.  113;  Holiday  y.  Jack- 
son, 21  Mo.  App.  660;  Gillam  v.  Life  Ins. 
Co.  121  N.  C.  369,  28  S.  E.  470;  Fairchild 
V.  Dunbar  Furnace  Co.  128  Pa.  485,  18  AtL 
443;  Newton  v.  Allis,  12  Wis.  378;  Phoenix 
Lumber  Co.  t.  Houston  Water  Co.  94  Tex. 
462,  61  S.  W.  707. 

The  fact  that  defendant  in  error  could 
liave  recovered  more  under  the  amendment 
would  constitute  a  new  cause  of  action. 

Atlanta,  K.  ft  N.  R.  Co.  v.  Hooper,  36 
C.  C.  A.  24,  92   Fed.  820. 

If  the  amended  petition  sets  up  a  cause 
of  action  new,  different,  and  distinct  from 
that  originally  set  up,  there  is  no  relation 
back,  and  the  statute  of  limitation  runt 
against  the  new  cause  of  action  until  it  ia 
introduced. 

Sicard  y.  Davis,  6  Pet.  124,  8  L.  ed.  342; 
Texas  ft  P.  R.  Co.  v.  Cox,  146  U.  8.  593, 
36  L.  ed.  829,  12  Sup.  Ct.  Rep.  905;  Union 
P.  R.  Co.  y.  Wyler,  158  U  S.  289,  39  L.  ed. 
987,  15  Sup.  Ct.  Rep.  877;  United  States 
V.  Dalcour,  203  U.  S.  423,  51  L.  ed.  251, 
27  Sup.  Ct.  Rep.  58;  Texas  ft  N.  0.  R.  Co. 
V.  Miller,  221  U.  S.  408,  65  L.  ed.  780, 
31  Sup.  Ct.  Rep.  534;  Boston  ft  M.  R.  Co. 
V.  Hurd.  50  L.R.A.  193,  47  C.  C.  A.  615, 
108  Fed.  124;  Whalen  v.  Gordon,  37  C.  C. 
A.  70,  95  Fed.  308;  Nelson  v.  First  Nat. 
Bank,  139  Ala.  578,  101  Am.  St.  Rep.  62, 
36  So.  707;  Shepherd  v.  Southern  Pine  Co. 
118  Ga.  292  45  S.  E.  220;  Davis  v.  New 
York,  L.  E.  ft  W.  R.  Co.  110  N.  Y.  646, 
17  N.  E.  733;  People  ex  rel.  Gorman  y. 
Newaygo  Circuit  Judge,  27  Mich.  138; 
Grier  v.  Northern  Assur.  Co.  183  Pa.  3^4, 
39  Atl.  10;  Scovill  v.  Glasner,  79  Mo.  449; 
Atchison,  T.  ft  S.  F.  R.  Co.  t.  Schroeder,  M 
Kan.  731,  44  Pac.  1093;  Kansas  City  ▼. 
I  Hart,  60  Kan.  684,  57  Pac  938;  PhoniS 
Lumber  Co.  v.  Houston  Water  Co.  94  Tak, 
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463,  61  S.  W.  707;  McLane  v.  Belvin,  47 
Tex.  493;  Bigham  v.  Talbot,  63  Tex.  271; 
International  &  G.  N.  R.  Co.  v.  Pape,  73 
Tex.  502,  11  S.  W.  526;  East  Line  &  R. 
River  R.  Co.  v.  Scott,  75  Tex.  84,  12  S.  W. 
995;  Cotton  v.  Rand,  93  Tex.  24,  51  S.  W. 
838,  53  S.  W.  343;  Buswell,  Limitations, 
p.  515. 

Statutes  of  limitation  are  statutes  of  re- 
pose; and  in  view  of  the  policy  that  in- 
spired them,  the  courts  look  with  favor  on 
riglits  arising  under  them. 

Nelson  v.  First  Nat.  Bank,  139  Ala.  578, 
101  Am.  St.  Rep.  52,  36  So.  707;  People 
ex  rel.  Gorman  v.  Newaygo  Circuit  Judge, 
27    Mich.    138. 

An  action  for  damages  for  injuries  result- 
ing in  death  under  the  Federal  employers' 
liability  act  can  only  be  maintained  by 
the  administrator  or  the  executor  of  the 
estate  of  the  deceased  person. 

Thompson  v.  Wabash  R.  Co.  184  Fed. 
554;  Troxell  v.  Delaware,  L.  &  W.  R  Co. 
180  Fed.  874;  Adams  v.  Northern  P.  R.  Co. 
95  Fed.  938;  McCarty  v.  New  York,  L.  E. 

6  W.  R.  Co.  62  Fed.  437 ;  Briggs  v.  Walker, 
171  U.  S.  466,  43  L.  ed.  243,  19  Sup.  Ct. 
Rep.  1;  O'Neill  v.  Douthitt,  40  Kan.  689, 
20  Pac.  495;  Gates  v.  Union  P.  R.  Co.  104 
Mo.  514,  24  Am.  St.  Rep.  348,  16  S.  W. 
487;  Walker  v.  O'Connell,  59  Kan.  306,  52 
Pac.  894;  Cleveland,  C.  C.  A  St.  L.  R.  Co. 
V.  Osgood,  36  Ind.  App.  34,  73  N.  E.  285; 
Yelton  V.  Evansville  &  I.  R.  Co.  134  Ind. 
414,  21  L.R,A.  158,  33  N.  E.  629;  Lovell 
v.  De  Bardelaben  Coal  &  I.  Co.  90  Ala.  13, 

7  So.  756,  13  Am.  Neg.  Cas.  174;  Tennessee 
C  oal,  I.  &  R.  Co.  V.  Herndon,  100  Ala.  451, 
14  So.  287,  13  Am.  Neg.  Cas.  180;  Thorn- 
ton, Employers'  Liability,  §  73;  Reno,  Em- 
ployers' Liability  Acts,  chap.  8. 

There  being  no  action  at  common  law  for 
damages  for  injuries  resulting  in  death, 
such  cause  of  action  is  covered  by  the  pro- 
visions of  the  statute  from  which  it  arises, 
as  to  the  right  of  recovery,  as  to  the  time 
within  which  the  suit  may  be  brought,  and 
as  to  the  parties  that  can  maintain  the 
suit. 

Dennick  v.  Central  R.  Co.  103  U.  S.  11, 
26  L.  ed.  439;  Pollard  v.  Bailey,  20  Wall. 
520,  22  L.  ed.  376;  Fourth  Nat.  Bank  v. 
Francklyn.  120  U.  S.  747,  30  L.  ed.  825, 
7  Sup.  Ct.  Rep.  757;  Davidow  v.  Pennsyl- 
vania R.  Co.  85  Fed.  943;  Walker  v.  O'Con- 
iioll,  59  Kan.  306,  52  Pac.  894;  Boston  & 
M  R.  Co.  V.  Kurd,  56  L.R.A.  193.  47  C.  C. 
A.  615,  108  Fed.  125;  Lake  Krie  &  W.  R. 
Co.  V.  Oiarraar,  161   Ind.  95,  07  N.  E.  923. 

The  substitution  by  an  amendod  petition 
of  a  personal  representative  as  plaintiff  in 
lien  of  the  beneficiary  named  as  plaintiff  in 
th«>  original  petition,  in  a  cause  of  action 
ari«in^  under  the  Fedenl  employers*  lia- 
37  L.  ed. 


biliiy  act,  is,  as  regards  limitation,  the 
commencement  of  a  new  suit,  the  state- 
ment of  a  new  cause  of  action,  and  limita- 
tion runs  against  such  cause  of  action  until 
the  amended  petition   is  filed. 

Armstrong  v.  Bean,  59  Tex.  492;  Inter- 
national k  G.  N.  R.  Co.  V.  Howell,  101  Tex. 
603,  111  S.  W.  142;  Flatley  v.  Memphis  k 
C.  R.  Co.  9  Heisk.  230. 

Under  Lord  Campbell's  act  every  action 
thereunder  was  required  to  be  commenced 
within  twelve  calendar  months,  and  a  sim- 
ilar provision  is  contained  in  nearly  all  of 
the  state  statutes,  some  limiting  the  time 
to  one  year  and  some  to  two  years.  These 
limitations  differ  in  all  respects  from  ordi- 
nary statutes  of  limitations,  inasmuch  as 
the  act  which  creates  the  limitation  also 
creates  the  action  to  which  it  applies,  and 
the  limitation  is  not  merely  of  the  remedy, 
but  of  the  right  of  action  itself.  So  strictly 
are  these  limitations  in  such  statutes  en- 
forced that  the  right  is  given  subject  to 
the  limitation,  and  even  a  subsequent  change 
in  the  period  of  limitation  will  not  extend 
the  period  so  as  to  affect  an  existing  right 
of  action. 

The  Harrisburg,  119  U.  S.  199,  30  L.  ed. 
358,  7  Sup.  Ct.  Rep.  140;  Pittsburg,  C.  k 
St.  L.  R.  Co.  v.  Hine,  25  Ohio  St.  029;  Ben- 
jamin V.  Eld  ridge,  60  Cal.  612;  Com.  v. 
Boston  k  W.  R.  Corp.  11  Cush.  512;  Com. 
v.  East  Boston   Ferry  Co.  13  Allen,  589. 

Furthermore,  the  statute  of  limitations 
in  these  cases  need  not  be  pleaded,  but  it 
is  incumbent  upon  the  plaintiff  to  show 
by  her  own  statement  of  facts  that  the  suit 
was  filed  within  the  period  fixed,  and  other- 
wise the  petition   is  demurrable. 

Hanna  v.  Jefferson ville  R.  Co.  32  Ind. 
113;  Jeffersonville,  M.  k  I.  R.  Co.  v.  Hen- 
dricks, 41  Ind.  48,  3  Am.  Neg.  Cas.  106; 
George  v.  Chicago,  M.  St.  k.  R.  Co.  51 
Wis.  603,  8  N.  W.  374. 

Messrs.  Joseph  M.  Bryson,  Alexander  S. 
Coke,  and  A.  H.  McKnight  also  filed  a 
brief  for  plaintiff  in  error. 

Mr.  Judson  H.  Wood  argued  the  cause 
and  filed  a  brief  for  defendant  in  error: 

The  jurisdiction  of  the  United  States 
circuit  court  in  which  this  case  was  tried 
depended  upon  diverse  citizenship  of  the 
parties,  and  the  judgment  of  the  United 
States  circuit  court  of  appeals,  affirming 
the  judgment  of  the  trial  court,  is  final. 

Second  Employers'  Liabllitv  Cases  (Mon- 
dou  V.  New  York,  N.  H.  k  H.  R.  Co.)  223 
U.  S.  1,  5G  L.  ed.  327,  38  L.R.A.  (N.S.)  44, 
32  Sup.  Ct.  Rep.  177. 

The  pleadings  of  the  plaintiff  alone  are 
looked    to    to    determine    IK^    \v\t\^^\^\a«^. 
If  the  original  pel\V\OTv  ^\^c\o^<j^  \Xi^  \^^> 
that  juT\Bd\ct\on  ol  t\v*   wo^'^^   ^xwitX.  ^^ 
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invoked  solely  upon  diverse  citizenship  of 
the  parties  to  the  suit,  the  judgment  of 
the  United  States  circuit  court  of  appeals 
is  final,  notwithstanding  the  defendant  by 
its  answer  may  invoke  the  construction  of 
a  Federal  statute. 

Colorado  Cent.  Consol.  Min.  Co.  t.  Turck, 
160  U.  S.  142,  37  L.  ed.  1031,  14  Sup.  Ct. 
Rep.  36;  Metcalf  v.  Watertown,  128  U.  S. 
68G,  32  L.  ed.  643,  9  Sup.  Ct.  Rep.  173; 
Ayers  v.  Polsdorfer,  187  U.  S.  688,  47  L. 
ed.  316,  23  Sup.  Ct.  Rep.  196;  Arbuckle  t. 
Blackburn,  191  U.  S.  413,  48  L.  ed.  241, 
24  Sup.  Ct.  Rep.  148. 

The  fact  that  the  suit  is  founded  upon  a 
Federal  statute  does  not  raise  a  Federal 
question  such  as  would  give  the  circuit 
court  of  the  United  States  jurisdiction;  but 
it  must  be  shown  by  the  pleadings  of  the 
plaintiff  that  there  is  a  controversy  over 
the  construction  of  such  statute,  the  deter- 
mination of  which  would  give  or  defeat  the 
right  of  action. 

Spencer  v.  Duplan  Silk  Co.  191  U.  S. 
630,  48  L.  ed.  290,  24  Sup.  Ct.  Rep.  174; 
Bankers'  Mut.  Casualty  Co.  v.  Minneapolis, 
St.  P.  &  S.  Ste.  M.  R.  Co.  192  U.  S.  380,  48 
L.  ed.  488,  24  Sup.  Ct.  Rep.  326;  Bagley 
▼.  General  Fire  Extinguisher  Co.  63  L.  ed. 
U.  S.  610,  note. 

This  statute  was  enacted  for  the  benefit 
of  employees,  and  should  be  construed  lib- 
erally in  order  to  give  it  effect. 

United  States  v.  Kansas  City  Southern 
R.  Co.  189  Fed.  471;  Narramore  t.  Cleve- 
land, C.  C.  ft  St.  L.  R.  Co.  48  L.R.A.  68, 
37  C.  C.  A.  499,  96  Fed.  298;  Caspar  v. 
Lewin,  82  Kan.  604,  —  L.R.A.(N.S.)  — , 
109  Pac.  667;  Walsh  v.  Whiteley.  L.  R.  21 
Q.  B.  DiT.  871,  67  L.  J.  Q.  B.  N.  S.  686,  36 
Week.  Rep.  876,  63  J.  P.  38;  Stewart  v. 
Baltimore  k  0.  R.  Co.  168  U.  S.  447,  42 
L.  ed.  538,  18  Sup.  Ct.  Rep.  105. 

The  United  States  courts  look  to  the 
real  rather  than  the  nominal  party. 

Stewart  V.  Baltimore  &  O.  R.  Co.  168 
U.  S.  445,  42  L.  ed.  537,  18  Sup.  Ct.  Rep. 
106;  Van  Doren  v.  Pennsylvania  R.  Co. 
36  C.  C.  A.  282,  93  Fed.  261;  McDonald 
V.  Nebraska,  41  C.  C.  A.  278,  101  Fed. 
171;  Viscount  De  Valle  Da  Costa  v.  South- 
em  P.  Co.  100  C.  C.  A.  313,  176  Fed.  843; 
Chapman  t.  Barney,  129  U.  S.  677,  32 
L.  ed.  800,  9  Sup.  Ct  Rep.  426;  Albany 
&  R.  Iron  k  Steel  Co.  v.  Lundberg,  121 
U.  S.  431,  80  L.  ed.  982,  7  Sup.  Ct.  Rep. 
668. 

The  trial  court  was  authorized  to  permit 

the   defendant    in    error    to    make    herself 

party  plaintiff  aa  administratrix;  and  the 

MMwe  WM»  not  the  b^inning  of  a  new  cause 

a/  section,  but  related  back  to  the  beginning 

or  the  suit;    therefore  the  court  properly 


overruled  the  demurrer  setting  up  limita- 
tion. 

McDonald  v.  Nebraska,  41  C.  C.  A.  278, 
101  Fed.  171;  Murphy  v.  Stewart,  2  How. 
263-281,  11  L.  ed.  261-268;  The  Cturoline 
V.  United  States,  7  Cranch,  496,  3  L.  ed. 
417;  Jackson  v.  Ashton,  8  Pet.  148,  8  L.  ed. 
898;  Jackson  t.  Ashton,  10  Pet.  480,  d  L. 
ed.  602;  Garland  v.  Davis,  4  How.  131. 11  L. 
ed.  907;  Stockton  t.  Bishop,  4  How.  166, 

11  L.  ed.  918;  Conrad  v.  Griffey,  11  How. 
480,  13  L.  ed.  779;  Conrad  v.  Griffey,  16 
How.  38,  14  L.  ed.  836;  Parks  t.  Turner, 

12  How.  39,  13  L.  ed.  883;  Tilton  t.  Cofleld, 
93  U.  S.  163,  28  L.  ed.  868;  Bamberger  ▼. 
Terry,  103  U.  S.  40,  26  L.  ed.  817;  Dow 
V.  Humbert,  91  U.  S.  294-297,  28  L.  ed. 
368-370;  Phillips  k  C.  Constr.  Co.  t.  Sey- 
mour, 91  U.  S.  646-666,  23  L.  ed.  341-344; 
Hardin  v.  Boyd,  113  U.  S.  766,  28  L.  ed. 
1144,  6  Sup.  Ct.  Rep.  771;  Tezaa  &  P.  R. 
Co.  V.  Cox,  146  U.  S.  693,  36  L.  ed.  829, 
12  Sup.  Ct.  Rep.  906;  Erstein  ▼.  Roth- 
child,  22  Fed.  61;  Bowden  t.  Bumham, 
8  C.  C.  A.  248,  19  U.  S.  App.  448,  69  Fed. 
752;  Smith  v.  Missouri  P.  R.  Co.  6  C.  C. 
A.  557,  12  U.  S.  App.  426,  66  Fed.  458; 
Carnegie  v.  Hulbert,  16  C.  C.  A.  498,  36 
U.  S.  App.  81,  97,  70  Fed.  209;  People's 
Sav.  Bank  k  T.  Co.  v.  Batehelder  Egg 
Case  Co.  2  C.  C.  A.  126,  4  U.  &  App.  603, 
51  Fed.  130;  Tieman  v.  Woodruff,  6  Mo- 
Lean,  136,  Fed.  Cas.  No.  14,027;  Swattel  ▼. 
Arnold,  1  Woolw.  383,  Fed.  Cas.  No.  13,682; 
Dixon  V.  Dixon,  19  Iowa,  612;  Hodges  ▼. 
Kimball,  49  Iowa,  577,  31  Am.  Rep.  168; 
Lake  Erie  ft  W.  R.  Co.  t.  Boswell,  137  Ind. 
336,  36  N.  E.  1103;  Wood  t.  Lane,  84  Mieh. 
521,  47  N.  W.  1103;  McLewis  v.  Furgerson, 
59  Ga.  644 ;  Wilson  v.  First  Presby.  Chureh, 
56  Ga.  554;  Childers  v.  Adams,  42  Ga.  362; 
Miller  v.  Pollock,  99  Pa.  202;  Com.  t. 
Dillon,  61  Pa.  488;  Whitaker  v.  Pope,  2 
Woods,  463,  Fed.  Cas.  No.  17,528;  Buckland 
v.  Green,  133  Mass.  421;  McCall  v.  Lee,  120 
111.  261,  11  N.  E.  522;  Costello  T.  Crowell, 
134  Mass.  280;  Pierce  v.  Charter  Oak  L. 
Ins.  Co.  138  Mass.  151;  Merchants'  Bank 
V.  Stevenson,  7  Allen,  489;  Byers  v.  Frank- 
lin Coal  Co.  106  Mass.  131,  12  Mor.  Min. 
Rep.  27;  Wilson  v.  Welch,  167  Mass.  77, 
31  N.  E.  712;  Morford  v.  Dieffenbacker, 
54  Mich.  593,  20  N.  W.  600;  Lottman  ▼. 
Barnett,  62  Mo.  159;  George  v.  Reed,  101 
Mass.  378;  Sanger  v.  Newton,  134  Man. 
308;  Van  Doren  v.  Pennsylvania  R.  Co.  36 
C.  C.  A.  282,  93  Fed.  260;  Price  v.  Wiley, 
19  Tex.  143,  70  Am.  Dee.  323;  Martel  t. 
Somers,  26  Tex.  661;  Hudson  v.  Morrisa, 
65  Tex.  604;  Rabb  v.  Rogers,  67  Tez.  339, 
3  S.  W.  303;  Connolly  v.  Hammond,  61 
Tex.  647;  Killebrew  t.  Stockdale,  61  Tex. 
531;  Tarkinton  t.  Broussard,  61  Tex.  664{ 
Sooby  T.  Bweatt,  28  Tex.  713;   Beeton  ▼• 
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Alttumder,  27  Tex.  659;  Thouvenin  y.  Lea, 
26  Tex.  614;  Texas  P.  R.  Co.  v.  Davidson, 
68  Tex.  370,  4  S.  W.  636,  6  Am.  Neg.  Cas. 
642;  Laughlin  t.  Tips,  8  Tex.  Civ.  App. 
640,  28  8.  W.  551;  Frank  v.  Kaigler,  36 
Tex.  305;  Heard  v.  Lockett,  20  Tex.  163; 
Dowell  v.  Mills,  32  Tex.  440;  Schneider- 
Davis  Co.  V.  Brown,  —  Tex.  — ,  46  S.  W. 
109;  Massey  t.  Blake,  3  Tex.  Civ.  App.  67, 
21  8.  W.  782;  Jones  v.  Blake,  —  Tex.  Civ. 
App.  — ,  21  S.  W.  783;  Hinchman  v.  Mar- 
shall, —  Tex.  Civ.  App.  — ,  22  S.  W.  926; 
Toosey  v.  Butler,  9  Tex.  625;  Mayer  v. 
Walker,  82  Tex.  222,  17  S.  W.  605;  Tolbert 
V.  McBride,  75  Tex.  96,  12  S.  W.  762; 
Tackett  v.  Mutual  Realty  Co.  —  Tex.  Civ. 
App.  — ,  143  S.  W.  347. 

The  filing  of  the  first  original  answer 
waived  defects  of  parties. 

Carey  v.  Brown,  92  U.  8.  171,  23  L.  ed. 
469;  Greenleaf  v.  Queen,  1  Pet.  138,  7 
L.  ed.  85;  Connor  v.  Hawkins,  64  Tex. 
646;  State  v.  Goodnight,  70  Tex.  688,  11 
8.  W.  119;  Tryon  v.  Butler,  9  Tex.  658; 
Blum  V.  Strong,  71  Tex.  329,  6  S.  W.  167; 
81  Cyc.  172. 

Messrs.  Judson  H.  Wood  and  James  P. 
Haven  also  filed  a  brief  for  defendant  in 
error: 

The  discretion  of  the  trial  court  in  al- 
lowing such  amendments  as  granted  by  | 
964  of  the  United  States  Revised  Statutes 
(U.  8.  Comp.  Stat.  1901,  p.  696)  is  plenary 
and  cannot  be  reviewed. 

Eberly  v.  Moore,  24  How.  147,  16  L.  ed. 
612;  Spencer  v.  Lapsley,  20  How.  264,  15 
L.  ed.  902;  Re  Glass,  119  Fed.  609;  Union 
Cent.  L.  Ins.  Co.  v.  Phillips,  41  C.  C.  A. 
268,  102  Fed.  23. 

The  right  of  the  circuit  courts  of  the 
United  States  to  allow  such  amendments 
without  review  by  the  appellate  courts,  in- 
dependent of  any  state  statute  where  such 
court  is  sitting,  is  fully  established. 

Mexican  C.  R.  Co.  v.  Duthie,  189  U.  S. 
76,  47  L.  ed.  716,  23  Sup.  Ct.  Rep.  610; 
Bamberger  v.  Terry,  103  U.  S.  43,  20 
L.  ed.  817;  Erstein  v.  Rothschild,  22 
Fed.  61;  Bowden  v.  Bumham,  8  C.  C.  A. 
248,  19  U.  8.  App.  448,  69  Fed.  762;  Oliver 
V.  Raymond,  108  Fed.  927;  United  SUtes 
Bank  v.  Lyon  County,  48  Fed.  632. 

The  United  States  Supreme  Court  will 
not  review  the  action  of  a  state  court  on 
oonstming  questions  of  pleading  and  prac- 
tiee  in  that  court 

Texas  &  K.  0.  R.  Co.  v.  Miller,  221  U.  8. 
406,  66  L.  ed.  789,  81  Sup.  Ct.  Rep.  634; 
Briakmeier  v.  Missouri  P.  R.  Co.  224  U.  8. 
268,  66  L.  ed.  768,  32  Sup.  Ct.  Rep.  412. 

A  aabatitution  of  a  new  party  plaintiff 
is  not  the  beginniiy  of  a  new  cause  of  ae- 
37  Zu  ed. 


iioTk,  but  takes  effect  as  of  the  date  of  the 
filing  of  the  original  suit. 

Pennsylvania  Co.  v.  Sloan,  126  111.  72,  8 
Am.  St.  Rep.  337,  17  N.  £.  37;  Sublett  v. 
Hodges,  88  Ala.  491,  7  So.  296;  Bray  v. 
Creekmore,  109  N.  C.  49,  13  S.  E.  728; 
Hines  v.  Rutherford,  67  Ga.  606;  Tighe 
V.  Pope,  16  Hun,  180. 

The  allegations  in  the  petition  that  a 
right  of  action  accrued  under  the  Federal 
employers'  liability  act,  and  that  it  ac- 
crued under  the  statute  of  Kansas,  were 
conclusions  of  the  pleader  and  were  sur- 
plusage. Under  the  system  of  pleading  in 
Texas,  the  facts,  and  not  the  conclusions, 
must  be  set  out  in  the  petition. 

Connor  v.  Hawkins,  64  Tex.  546;  State 
V.  Goodnight,  70  Tex.  688,  11  8.  W.  119; 
Tryon  v.  Butler,  9  Tex.  653. 

The  defendant  in  error  was  authorized  in 
its  original  petition  to  present  as  many 
causes  of  action  as  it  deemed  necessary 
to  meet  the  facts  that  might  be  introduced 
on  the  trial,  as  the  suit  was  based  only 
upon  one  transaction. 

Dobbin  v.  Bryan,  6  Tex.  276;  Mateer  v. 
Cockrill,  18  Tex.  Civ.  App.  391,  45  S.  W. 
761;  Craddock  v.  Goodwin,  64  Tex.  582. 

The  conclusions  of  the  pleader  as  to  what 
law  prevailed  might  be  disregarded  as  sur- 
plusage under  the  Texas  practice  without 
affecting  the  substance  of  the  pleading. 

Nash  V.  George,  6  Tex.  234;  Turner  v. 
Brooks,  6  Tex.  205;  Maddox  v.  Craig,  80 
Tex.  600,  16  8.  W.  328;  Kottwitz  v.  Bi^by, 
16  Tex.  656;  Burns  v.  Goff,  79  Tex.  236, 
14  S.  W.  1009. 

There  is  nothing  better  established  in 
Texas  practice  than  that,  unless  denied  un- 
der oath,  the  plaintiff  is  presumed  to  have 
the  right  to  sue  in  the  capacity  in  which 
he  docs  sue. 

Cheatham  v.  Riddle,  12  Tex.  112;  Qifton 
V.  Lilley,  12  Tex.  130;  Trammell  v.  Swan, 
26  Tex.  474;  Bauman  v.  Chambers,  91  Tex. 
108,  41  8.  W.  471;  Manning  v.  Hunt,  36 
Tex.  118. 

Mr.  Justice  Pitney  delivered  the  opinion 
of  the  court: 

The  defendant  in  error,  Sallie  C.  Wulf, 
in  her  individual  capacity,  commenced  this 
action  January  23,  1909,  in  the  circuit 
court  of  the  United  States  for  the  eastern 
district  of  Texas,  to  recover  damages  by 
reason  of  the  death  of  her  son,  Fred  S. 
Wulf,  which  occurred  November  27,  1908, 
while  he  was  in  the  employ  of  the  defend- 
ant (now  plaintiff  in  error)  as  a  locomotive 
fireman,  and  in  the  performance  of  his  du- 
ties as  such  upon  a  train  bound  *from[579 
Parsons,  in  the  state  of  Kansas  to  Osage,  in 
the  state  of  OklaYiomsL.  TVv^  oT\\giTiii\  ^Mv 
tlon  aet  up  dWetaity  o\  c\V.\i«iv^v^,  ^X^vii- 
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tiff  being  alleged  to  be  a  bona  fide  inhabi- 
tant, resident,  and  citizen  of  Texas,  and 
the  defendant  a  corporation  organized  under 
the  laws  of  the  state  of  Kansas.  For  cause 
of  action  it  was  averred  that  the  decedent's 
death  was  the  result  of  a  bursting  of  the 
]oe<»iiotive  boiler,  due  to  defects  therein 
attributable  to  the  negligence  of  the  em- 
ployer. It  was  further  averred  that  "plain- 
tiff is  the  mother  of  the  said  Fred  S.  Wulf, 
and  is  a  feme  sole,  and  the  said  Fred  S. 
Wulf  was  an  unmarried  msn,  leaving  no 
wife  or  children  survivinjr.  That  his  father 
died  prior  to  the  time  that  he  died,  and 
plaintiff  is  the  sole  lioir,  next  of  kin,  and 
beneficiary  of  the  estate  of  the  said  Fred 
S.  Wulf,  deceased.  That  there  is  no  ad* 
ministration  pending  on  the  said  estate 
of  the  said  Fred  S.  Wulf  within  this  state 
(Texas)  or  elsewhere,  and  that  none  is  nec- 
essary, lliat  said  decedent  was  a  resident 
citizen  of  the  state  of  Texas  when  he  wa^ 
killed,  but  was  temporarily  working  in 
Kansas.  That  by  virtue  of  the  laws  of  the 
state  of  Kansas,  where  the  said  Fred  S. 
Wulf  was  killed,  a  right  of  action  is  pro- 
Tided  by  statute  for  injuries  resulting  in 
death."  The  plaintiff  demanded  $40,000 
damages.  On  May  19,  1009,  defendant  filed 
its  original  answer,  consisting  of  a  general 
demurrer,  a  general  denial  of  the  allega- 
tions of  the  petition,  and  averments  that 
the  injuries  complained  of  were  proximately 
caused  and  contributed  to  by  deceased's  own 
negligence  and  want  of  ordinary  care 
and  by  that  of  his  feilow  servants.  No  ac- 
tion appears  to  have  been  taken  upon  this 
pleading;  but  on  January  6,  1911,  defend- 
ant filed  its  first  amended  answer,  con- 
sisting of  a  general  demurrer;  a  special  de- 
murrer to  the  claim  of  $40,000  damages, 
on  the  ground  that  under  the  laws  of  Kan- 
sas the  damages  were  limited  to  $10,000; 
and  averments  that  at  the  time  of  the  in- 
jury and  death  of  deceased,  defendant  was 
578]engaged  in  interstate  commerce,  *and 
deceased  was  in  its  employ  and  was  him- 
self engaged  in  interstate  commerce,  and 
that  the  cause  of  action  is  not  governed  by 
the  laws  of  Kansas,  but  arises  out  of  the 
Federal  employers'  liability  act  of  1908 
[35  Stat,  at  L.  65,  chap.  149,  U.  S.  Comp. 
Stat.  Supp.  1911,  p.  1322].  There  were 
also  a  general  denial  of  the  allegations  of 
the  petition,  and  an  averment  of  contribu- 
tory negligence  on  the  part  of  the  deceased 
and  of  his  fellow  servants.  Upon  the  same 
day  (January  6,  1911),  the  plaintiff  filed 
her  first  amended  original  petition,  aver- 
ring that  she  was  the  sole  heir  and  next  of 
kin  of  Fred  S.  Wulf,  deceased;  that  at  the 
time  of  the  filing  of  the  original  petition 
^Aere  wmm  no  MdmintMtrBiioii  upon  his  es- 
^te   mad  no   aeceaaitj   for  Mqj;    tbMl   on 


January  4,  1911,  she  was  duly  appointed 
temporary  administratrix  of  his  estate  by 
the  county  court  of  Grayson  county,  Texas, 
a  court  of  competent  jurisdiction,  and 
qualified  as  such,  with  full  power  and  au- 
thority to  prosecute  this  suit  as  party 
plaintiff,  and  had  made  application  to  be 
appointed  permanent  administratrix.  "That 
there  now  exists  no  necessity  for  an  admin- 
istration  upon  the  estate  of  the  said  Fred 
S.  Wulf,  unless  the  same  should  be  neces- 
sary for  the  s(>le  purpose  of  prosecuting 
this  suit  as  administratrix  of  said  decedent 
for  the  benefit  of  herself  as  the  surviving 
parent  and  next  of  kin  of  the  said  decedent; 
said  plaintiff  being  the  next  of  kin  and  sole 
beneficiary  of  whatever  may  be  recovered  in 
this  suit.  She  therefore  sues  in  her  orig- 
inal capacity  as  such  sole  beneficiary  and 
next  of  kin;  but  in  the  event  it  shall  be 
determined  that  she  is  not  entitled  to  re- 
cover in  said  capacity,  then  she  asks  that 
she  be  allowed  to  recover  as  administratrix 
for  her  benefit,  as  aforesaid.  Therefore  she 
sues  both  in  her  individual  capacity  and 
as  administratrix,  as  aforesaid.**  The 
averment  of  diversity  of  citizenship  was  re- 
peated, as  were  those  averments  of  the 
original  petition  that  set  forth  the  cause 
of  action.  The  amended  petition  further 
averred  "tliat  by  virtue  of  both  the  laws  of 
the  state  of  Kansas,  where  the  said  Fred 
S.  Wulf  *was  killed,  and  the  acts  of[574 
Congress,  a  right  of  action  is  provided  for 
injuries  resulting  in  death  in  the  manner 
and  form  and  in  the  occupation  that  de- 
ceased was  engaged  in  at  the  time  of  his 
death."  This  amendment  was  allowed  by 
the  court,  and  an  order  was  made  permit- 
ting the  plaintiff  to  prosecute  as  the  per- 
sonal representative  of  the  deceased  for  her 
individual  benefit,  as  well  as  in  her  indi- 
vidual capacity.  Thereafter  the  defendant 
filed  its  second  amended  answer,  by  which 
it  excepted  to  that  portion  of  the  amended 
petition  making  Sallie  C.  Wulf  a  party 
plaintiff,  because,  "under  the  act  of  Con- 
gress known  as  the  employers'  liability 
act,  she  is  not  a  proper  party  to  said  suit;" 
excepted  to  that  portion  making  her  a  party 
as  temporary  administratrix,  "because  she 
was  not  made  a  party  as  such  administra- 
trix at  the  time  of  the  filing  of  the  original 
petition;"  and  excepted  to  that  portion 
seeking  to  make  her  a  party  as  administra- 
trix, because  the  amendment  making  her  a 
party  in  that  capacity  was  made  more  than 
two  years  from  the  time  the  alleged  cause 
of  action  accrued;  and  for  that  the  cause 
of  action,  if  any,  was  barred  by  the  limita- 
tion of  two  years.  There  was  also  a  gen- 
eral denial  of  the  allegations  of  fact  ill 
plaintiff's  petition  contained,  "except  thai 
this  defendant  says  that,  at  the  time  the 
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fiaid  deceased  was  killed,  he  was  engaged  in 
interstate  commerce." 

The  exceptions  being  overruled,  a  trial 
was  had  upon  the  issues  of  fact,  and  re- 
sulted in  a  verdict  and  judgment  in  favor 
of  the  plaintifT  (now  defendant  in  error) 
for  $7,000,  which  was  affirmed  by  the  cir- 
cuit court  of  appeals  for  the  fifth  circuit 
(113  0.  C.  A.  665,  192  Fed.  019),  and  the 
case  comes  here  by  writ  of  error. 

The  judgment  of  the  circuit  court  being 
founded  upon  the  Federal  employers'  lia- 
bility act,  so  that  the  jurisdiction  of  that 
uourt  was  not  dependent  entirely  upon  the 
diversity  of  citizenship  of  the  parties,  the 
57  5]judgment  of  the  'circuit  court  of  ap- 
peals was  not  made  final  by  §  6  of  the 
Evarts  act,  and  thus  (the  matter  in  contro- 
versy exceeding  $1,000)  there  is  a  right  to  a 
writ  of  error  from  this  court.  Act  of  March 
3,  1891,  26  SUt.  at  L.  828,  chap.  517,  §  0, 
U.  S.  Comp.  SUt.  1901,  p.  549;  Judicial 
Code  of  March  3,  1911,  36  Stat,  at  L.  chap. 
231,  pp.  1133,  1157,  §§  128,  241,  U.  S.  Comp. 
SUt.  Supp.  1911,  pp.  193,  229. 

The  argument  for  reversal  resU  wholly 
apon  the  mode  of  procedure  followed  in  the 
circuit  court.  It  is  contended  that  the 
plaintiff's  original  petition  failed  to  staU  a 
cause  of  action,  because  she  sued  in  her  in- 
dividual capacity,  and  based  her  right  of 
recovery  upon  the  Kansas  sUtute,  whereas 
her  action  could  legally  rest  only  upon  the 
Federal  employers'  liability  act  of  1908, 
which  requires  the  action  to  be  brought  in 
the  name  of  the  personal  representative  of 
the  deceased;  that  the  plaintiff's  amended 
petition,  in  which  for  the  first  time  she  set 
up  a  right  to  sue  as  administratrix,  alleged 
an  entirely  new  and  distinct  cause  of  ac- 
tion, and  that  such  an  amendment  could  not 
lawfully  be  allowed  so  as  to  relate  back  to 
the  commencement  of  tlie  action,  inasmuch 
as  the  plaintiff's  cause  of  action  was  barred 
by  the  limitation  of  two  years  before  she 
undertook   to   sue  as   administratrix. 

It  seems  to  us,  however,  that,  aside  from 
the  capacity  in  which  the  plaintiff  assumed 
to  bring  her  action,  there  is  no  subsUntial 
difference  between  the  original  and  amended 
petitions.  In  the  former,  as  in  the  latter, 
it  was  sufficiently  averred  that  tlie  deceased 
came  to  his  death  through  injuries  suffered 
while  he  was  employed  by  the  defendant 
railroad  company  in  interstate  commerce; 
that  his  death  resulted  from  the  negligence 
of  the  company  and  by  reason  of  defecU 
ip  one  of  its  locomotive  engines,  due  to  its 
negligence;  and  that  since  the  deceased 
died  unmarried  and  childless,  the  plaintiff, 
aa  his  sole  surviving  parent,  was  the  sole 
beneficiary  of  the  action.  It  is  true  the 
original  petition  asserted  a  right  of  action 
under  the  ]mw§  of  Ksuimmm,  without  nuJcing 
3f  Zh  ed. 


reference  te  the  act  of  •Congress.  6ut[576 
the  court  was  presumed  to  be  cognizant  of 
the  enactment  of  the  employers'  liability 
act,  and  to  know  that,  with  respect  te  the 
responsibility  of  interstate  carriers  by  rail' 
road  to  their  employees  injured  in  such 
commerce  after  its  enactment,  it  had  the 
effect  of  superseding  state  laws  upon  the 
subject.  Second  Employers'  Liability  Cases 
(Mondou  V.  New  York,  N.  U.  &  H.  R.  Co.) 
223  U.  S.  1,  63,  50  L.  ed.  327,  347,  38 
L.R.A.(N.S.)  44,  32  Sup.  Ct  Rep.  169. 
Therefore  the  pleader  was  not  required 
to  refer  to  the  Federal  act,  and  tlie  refer- 
ence actually  made  to  the  Kansas  sUtute 
no  more  vitiated  the  pleading  than  a  ref- 
erence to  any  other  repealed  statute  would 
have  done. 

It  is  true  that  under  the  Federal  sUtute 
the  plaintiff  could  not,  althougii  sole  bene- 
ficiary, maintain  the  action  except  as  per- 
sonal representative.  So  it  was  held  in 
American  R.  Co.  v.  Birch,  224  U.  S.  547. 
56  L.  ed.  879,  32  Sup.  Ct.  Rep.  603.  But 
in  that  case  there  was  no  offer  to  amend 
by  joining  or  substituting  the  personal  rep- 
resentative, and  this  court,  while  reversing 
the  judgment,  did  so  without  prejudice  to 
such  rights  as  the  personal  representatives 
might  have.  The  decision  left  untouched 
the  question  of  the  propriety  of  such  an 
amendment  as  was  applied  for  and  allowed 
in  the  case  before  us, — an  amendment  that, 
without  in  any  way  modifying  or  enlarging 
the  facte  upon  which  the  action  was  based, 
in  effect  merely  indicated  the  capacity  in 
which  the  plaintiff  was  to  prosecute  the 
action.  The  amendment  was  clearly  within 
§  954,  Rev.  Stat.  U.  S.  Comp.  SUt.  1901, 
p.  696. 

Nor  do  we  think  it  was  equivalent  to  the 
commencement  of  a  new  action,  so  as  to 
render  it  subject  to  the  two  years'  limita- 
tion prescribed  by  §  6  of  the  employers'  lia- 
bility act.  The  change  was  in  form  rather 
than  in  subsUnce  (Stewart  v.  Baltimore 
&  O.  R.  Co.  168  U.  S.  445,  42  L.  ed.  537, 
18  Sup.  Ct.  Rep.  105).  It  introduced  no 
new  or  different  cause  of  action,  nor  did 
•t  set  up  any  different  state  of  facte  as  the 
crround  of  action,  and  therefore  it  related 
hack  to  the  beginning  of  the  suit.  Texas 
t  P.  R.  Co.  V.  Cox,  145  U.  S.  593,  603,  30 
L.  ed.  829,  832,  12  Sup.  Ct.  Rep.  905;  At- 
antic  k  P.  R.  Co.  v.  Laird,  164  •U.  S.[577 
393,  305,  41  L.  ed.  485,  486,  17  Sup.  Ct.  Rep. 
120.  See  also  McDonald  v.  Nebraska,  41 
C.  C.  A.  278,  101  Fed.  171,  177,  178;  Pa- 
tillo  V.  Allen-West  Commission  Co.  66  C. 
C.  A.  608,  131  Fed.  680;  Reardon  v.  Balak- 
lala  Consol.  Copper  Co.  193  Fed.  189.  Re- 
liance is  placed  by  plaintiff  in  error  u^q^ql 
Union  P.  K.  Co.  ^.  yj^\w,  \^^  \S.  %.  'lA^, 
39  L.  ed.  M3, 15  Sup.  Ct.  ^U^v-  ^"^"^  •   T\«s«i 
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the  action  was  commenced  in  a  state  court 
of  Missouri  and  afterwards  removed  to  the 
United  States  circuit  court.  The  original 
petition  was  based  upon  the  common  law 
of  master  and  servant,  and  set  up  an  injury 
to  the  phiintilT  occurring  in  the  state  of 
Kansas  while  ho  was  in  the  employ  of  the 
defendant,  averring  that  the  injury  was 
due  to  the  negligence  of  the  defendant  in 
employing  and  retaining  in  its  employ  as 
fellow  servant  of  the  plaintiff  one  Kline,  an 
incompetent  person,  with  knowledge  of  his 
«ncom|H'tcney ;  afterwards  plaintiff  filed  an 
timeuded  petition,  eliminating  the  charge 
of  incomp(>tency  on  the  part  of  Kline,  and 
the  averment  of  defendant's  knowledge  of 
such  incompetency,  and  resting  the  cause  of 
action  exclusively  upon  the  negligence  of 
Kline  as  a  fellow  servant  of  plaintiff,  aver- 
ring that  the  employer  was  liable  to  the 
plaintiff  for  the  injury  suffered  by  him 
through  such  negligence  because  a  right  of 
Hction  wuK  given  in  such  case  by  the  law 
of  Kansas,  where  the  accident  occurred. 
This  court  held  that  the  amendment  intro- 
duced a  substantially  new  cause  of  action, 
:,o  which  the  bar  of  the  statute  of  limita- 
tions applied.  lUit  in  that  case,  as  is  made 
filain  in  the  opinion  delivered  by  Mr.  Jus- 
tice White  (now  Chief  Justice),  the  amend- 
ed petition  set  up  not  only  a  different  state 
of  facts,  but  a  different  rule  of  law  as  the 
ground  of  the  action;  the  original  petition 
proceeding  exclusively  on  the  common-law 
rule  which  held  a  master  liable  who,  with 
knowledge,  employs  or  retains  an  incom- 
petent servant,  and  making  no  reference  to 
the  Kansas  statute,  nor  averring  negligence 
on  the  part  of  the  fellow  servant,  except- 
ing so  far  as  this  might  be  inferred  from 
the  averment  of  his  incompetency;  while 
5 7 8] the  amendment  *relied  upon  the  fellow 
servant's  mere  negligence,  together  with  a 
statute  of  Kansas  which  made  the  master 
responsible  for  the  consequences  of  the  neg- 
ligence of  a  fellow  servant.  The  action  hav- 
ing been  commenced  in  a  Missouri  court 
which  would  not  take  notice  of  the  Kansas 
statute  unless  it  were  pleaded  (Babcock 
V.  Babcock,  46  Mo.  243),  this  court  held 
that  the  rule  that  the  Federal  courts  take 
judicial  notice  of  the  laws  of  thj  several 
states  did  not  apply.  Since,  in  the  present 
case,  the  Federal  statute  did  not  need  to 
be  pleaded,  and  the  amended  petition  set 
up  no  new  facts  as  the  ground  of  action, 
the  decision  in  the  Wylcr  Case  is  not  con- 
trolling. 
Judgment  affirmed. 

Mr,  Justice  Lnrton  entertains  doubts  as 

to  whether  the  two  years*  iiznitation  does 
Dot  Mppljr. 
f0S 


MATHIAS  SCHMIDINGER,  Plff.  in  Err., 

V. 

CITY  OF  CHICAGO,  IllinoU. 

(See  S.  C.  Reporter's  ed.  578-590.) 

Error  to  state  court  —  scope  of  reriew 
—  constraction  of  mnnldiml  ordi- 
nance. 

1.  The  construction  given  by  the  highest 
slate  court  to  a  municipal  ordinance  pre- 
scribing standard  sizes  of  loaves  of  bread, 
and  prohibiting  the  sale  of  other  sizes,  as 
not  intended  to  limit  the  weight  of  a  loaf 
to  a  pound,  or  the  fractional  part  or  mul- 
tiple of  a  pound,  but  only  to  prevent  the 
sale  of  loaves  of  bread  which  are  short  in 
weight,  is  binding  on  the  Federal  Supreme 
Court  when  determining,  on  writ  of  error 
to  a  state  court,  the  validity  of  the  ordi- 
nance under  the  due  process  of  law  clause 
of  the  Federal  Constitution. 

[For  other  cases,  see  Appeal  and  Error,  2124- 
2151,  in  Digest  Sup.  Ct  1908.] 

Constitutional     law  —  police     power  — 

due  process  of  law  —  regulating  sisc 

of  loaves  of  bread. 

2.  Fixing  by  municipal  ordinance  the 
weight  of  the  standard  loaf  of  bread  to  be 
sold  in  the  city  of  Chicago  at  one  pound, 
and  prohibiting  the  making  or  selling  of 
loaves  which  are  not  up  to  the  weight  of 
the  standard  loaf,  or  of  a  specified  frac- 
tional part  or  multiple  of  such  loaf,  though 
it  may  produce  some  inconvenience,  is  not 
such  an  unreasonable  and  arbitrary  exercise 
of  the  police  power  as  to  render  the  ordi- 
nance void  under  U.  S.  Const.  14th  Amend., 
prohibiting  the  taking  of  property  without 
due  process  of  law. 

[For  other  cases,  see  Constitiitlonal  Law,  840- 
853,  805-903,  in  Digest  Sup.  Ct  1908.] 

Constitutional  law  —  freedom  to  con- 
tract —  regulating  size  of  loaves  of 
bread. 

3.  The  existence  of  a  considerable  demand 
in  the  city  of  Chicago  for  loaves  of  bread 
of  sizes  other  than  those  fixed  by  an  ordi- 
nance of  that  city  prohibiting  the  sale  of 
other  than  the  standard  sizes  does  not  ren- 
der the  ordinance  invalid  as  interfering 
with  the  freedom  of  contract  protected  by 
U.  S.  Const.  14th  Amend.,  against  infringe- 
ment without  due  process  of  law. 

[For  other  cases,  see  Constitutional  Law.  691- 
604,  in  Digest  Sap.  Ct.  1908.] 

[No.  115.] 

Note. — On  what  questions  the  Federal  Su- 
preme Court  will  consider  when  reviewing 
the  judgments  of  state  courts — see  note  to 
Missouri  ex  rel.  Hill  v.  Dockerv,  63  L.R.A. 
571. 

On  writs  of  error  to  state  courts  in  cases 
involving  questions  of  due  process  of  law — 
see  note  to  Burt  v.  Smith,  51  L.  ed.  U.  S. 
121. 

On  the  validity  of  police  regulations  as  to 
branding  or  labeling  articles  of  commerofr^ 
see  note  to  Alcorn  Cotton  Oil  Co.  v.  State, 
40  LJLA.il)  .8.^  %75. 
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Aquad  uid  mbmittMl  Dec«anber  20,  IBIZ.        Meaars.  Joaeph  F.  GroMnun  and  Wll* 

Decided  Januar;  IS,  1019.  liMn  H.   Sexton  BUbmitted  the  mum  (or 
defcudftnt  in  error: 

I„  ______  ,    „     _  n    _»    J  ii.         The   power   of   the    city    of   Chieago   to 

V!"S^m  "?'  f""*"?"  *^"f*/      !  preacribTthe  weight  of  bread  in  thfloaf 

whieh.  on  .  ^nd  appe^,  itfirined  a  judg-  ^^.J^^  ^,\^^  supreme  court  of  the  .tale 

n-ent  of  the  Circu.t  Court  of  Cook  Coun^  of    IlUnoi.    iu    the   c«e    at    bar    predudee 

m  that  etate,  «Uoroing  «  municipal  ordi-  ^j^j,    ^^   ,^^    queetioning   the    right    to 

nuM   fixing  eUndard   aiiea   for  loave.  of  ^^.^  ^^^^  p^^^"*^  ^^  ^j,^  "j^^  ^,  Chicago, 
brwd.    Affirmed.  Chicago  t.  Schmidinger,  2«  III.  171,  M 

ni^M^Tr  Tt  ,Nr;  6^2  90  Te  M9  1^R-A(N.S.)  M2,  BO  N.  E.  389, 17  Ann.  C«. 

IlL  187,  M  L.H.A.(N.S.)  632  90  N.  B.  >89  g^      ^^^^^  ^  g^  j^^j     ^^^  „.  8.  3B2,  46 

1  ^S'  »o";r    I  '.^   ""■'        ^^^'  "^  I-  «1.  1018.  24  Sup.  Ct.  Rep.  673,  Peoplea 

"'•  "''  "*  "■  '^  ***■  Oaaliriit  ft  Coke  Co  ».  Chicago,  194  U.  S.  1, 

The  facta  are  aUted  in  the  opinion.  49  l.  ad.  BSl,  24  Sup.  Ct.  Rep.  520.  afBrm- 

Mr.   HaiTT   Rofcena  argued   the  eauae.  ■"«  "*  ^J^-^!.^':.^"."*'-^,- *  ^- ^:.^,\^2- 

and,  with  Mr.  Benjamin  F.  Nlnde.  filed  a  ^ """"!??'■  ^'C  "■  9-  l*^-  '^^  ^  *d-  "l"' 

i._i  *  .        1  ■  •■«  I        —  28  Sup,  Ct.  Rep.  850. 
brief  (or  plaintiff  In  error:  _r   "^        ,   ,.   '^    ,  .,  .....        .  , 

_,  v-t.'.-  J    ^L  I  .  J    1     t        The  regulation  of  the  weight  of  bread  m 

The   prohibition    o(    the   making    at   loa(  .,.     ,     ,^       .  _■     J  w       1.     „j. 

.  ,'^       .  ,,  .  .  °,  .  the  loaf  has  been  recognized  by  all  eonrta 

bread  in  weiffbta  aucb  aa  were  tn  larffe  de-  ,     ..-       .  '«.!.«. 

uiou  ui  -ciijiiui  "ui-u  «.     c  "    ,.  aa  a  legitimate  ezereiae  of  the  police  power 

mand   at  the    time   of    the  pasiage    o(   the  ^j  the  etate 

ordinance  in  question   in  the  ordinary  and        p^pj^  ,^  Wagner.  88  Mich.  894,  13  L.RJL 

euatomary    courae    o(    buaineea,    and     in  2S8,  24  Am.  St.  Rep.  HI,  40  N.  W.  808; 

weighU  which  are  necesaary  to  iatia(y  rea-  p.igg  ,,  Fazackerly,  38  Barh.  302;  Com.  ». 

aonabie    and    legitimate    bueineaa    require-  McArthur.    1G2  Mais.   622,   2fi    If.   E.    SSOi 

menta.   althon^^  the  loarea  are  labeled   in  Chicago    t.    Schmidinger,   243    III.    107,   44 

aoeordanoe   with   their   exact  weight,   and  L.R.A.(N.a)  882,  90  N.  E.  389. 17  Ann.  Caa. 

there(ore   no    (rand    ia    attempted,   unrea-  614;    State  v.   MeCool,   83   Kan.   428,   111 

aoaably.   arbitrarily,  and   unnecesaarily  in-  Pac   477;    Re   Naemith.    2  Ont.   Rep.    102; 

ter(ertt  with  the  legitimate  punuit  of  an  Ouillotte  v.  New  Orleana.  12  La.  Add.  432; 

ordinary,  private,  and  uieful  bueineea  and  Mobile  v.  Yuille,  S  AU.  137.  86  Am.  Dee. 

with    the  right    of  contracting    in    relation  "^• 

thereto.     It  thoa  deprivea  the  plaintiff  in       La'»   providing  for  the   prevention   and 

error  at  liberty  and  property  without  due  detection  o(  impoaition  and  (raud  are  gen- 

proceaa   o(   Uw,    and    vioUtea    the     14th  e«"T  held  to  be  (ree  from  con.t.tutional 

LneDdment    of    the    Conatitution   o(   the  •>^i^'"^-  "".  the  ground  that  they   are  a 

United  BUtea.  [^P."  *=""""  °'  *•"  P°""  P"""  "'  "" 

Buffalo   T.  ColUna   Baking  Co    3B   App.       jj^j^  ^  ^   „       ^o.  v.  Wor.t.  207  0.  8. 

DiT.  482,  87   N.  Y.   Supp.  347;    Lochner  v.  33      ^^  j^  ^    ^^%    28  Sup.  Ct   Rep.   114; 

New  York,  1»8  U.  8.  4S.  84,  40  L.  ed.  887.  i^j.^  ,_  Young,  211  U.  S.  488,  53  L.  ed. 

0*4.a6  8up.Ct.Rei>.  839,3  Ann.  Caa.  1133.  g^^    ^9   Sup.    Ct.    Rep.    174;    Plumley   v. 

In    whatever    language   a    Uw    may    be  Maaaachuaette,   166    U.   S.   481,   38   L.   ed. 

framed,  Ita  purpoae  nuiat  be  determined  by  223,  s  Inters.  Com.   Rep.   600,  IB  Sup.  Ct 

Ita  natural  and   reaaonable  effect;    and  the  Rep,   1G4;   Capital  City  Dairy  Co.  v.  Ohio, 

preanmption    that   it   wai   enacted   in  good  183   U.  S.  23B,  40  L.   ed.    171,  22  Sup.  Ct 

faith    eannot  control  the   determination   of  Rep.   120;    Powell  v.  Penniylvania,   127  U. 

the   qneatioD    whether    it    ie   or    ia   not    re-  8.  878,  32  L.  ed.  253,  8  Sup.  Ct  Sep.  992, 

pngnant  to  the  Conatitution  of  the  United  1257;    Chicago   v.   BowmaD   Dairy  Co.    234 

SUtea.     The    police   power    eannot   be    put  III.  294,  17  L.R.A.(N.S.)    B84,  123  Am.  St. 

forward   aa    an    ezeuae   for   oppreaaive    and  Rep.  100,  84  N.  E.  013,  14  Add.  Caa.  700; 

nnjtut  l^ialatioD.  State,   Waterbury,   Proeecntor,  v.   Newton, 

MinneaoU  t.  Barber.  136  U.  S.  313,  34  SO  N.  J.  L.  534,  2  InUra.  Com.  Sep.  63,  14 

I*   ed.  485,   8   Intera.   Com.   Rep.    188,   10  Atl.  804;   People  v.  Areoaberg.  106  K.  Y. 

Bup.    Ct   Rep.    882;    Briouner    r.   Rebman,  123,  S9  Am.  Rep.  483,  11  N.  E.  S77;  State 

188  U.  8.  78,  84  L.  ed.  862,  8  latere.  Com.  v.   Rogere,   96   Me.   94,   85   Am.   St.   Rep. 

Bap.  486,  II  Sup.  Ct  Rep.  213;   Lochner  395,    49    Atl.    584;    Com.    t.    Waite,    11 

V.  New  York,  193  U.  8.  45,  84,  49  L.  ed.  Allen,     264,     87     Am.     Dec.     711;     P^ 

B87.  ft44,  25  Sup.  Ct  Rep.  539,  8  Add.  Caa.  pie  v.  Cipperly,   101   N.   Y.  634,  4  N.   B. 

IISS;  Tick  Wo  V.  Hopkina,  118  U.  S.  356,  107,  reveieing  31  Umtv.^I^-,  %U.\ai.  C^ukv 

M  L.  ed.  SSa  9  Bnp.  Ot  Bap.  1064.  bttU,  04  N.  H.  W2,  \0   Mo.  »»  IJSV-  ^^ 
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13  Ail.  585;  State  v.  Smyth,  14  R.  L  100, 
51  Am.  Rep.  344;  State  y.  Schlenker,  112 
Iowa,  642,  51  L.R.A.  347,  84  Am.  St.  Rep. 
360,  84  N.  W.  698;  State  v.  Crescent 
Creamery  Co.  83  Minn.  284,  54  L.RJ^.  466, 
85  Am.  St.  Rep.  464,  86  N.  W.  107;  SUte 
V.  Williams,  93  Minn.  155,  100  N.  W.  641: 
State  V.  Holton,  148  Iowa,  724,  126  N.  W. 
1125;  American  Linseed  Oil  Co.  v.  Wheaton, 
25  S.  D.  60,  41  L.R.A.(N.S.)  149,  125  N. 
W.  127. 

The  ordinance  is  not  so  arbitrary  and  un- 
reasonable in  its  terms  as  to  amount  to  a 
confiscation  of  the  property  rights  of  plain- 
tiff in  error,  or  to  a  deprivation  of  his 
freedom  of  contract  in  the  sale  of  bread, 
in  violation  of  the  14th  Amendment. 

(a)  Both  property  and  liberty  are  held 
on  such  reasonable  conditions  as  may  be 
imposed  by  the  governing  power  of  the  state 
in  the  exercise  of  its  police  powers,  and  no 
person  has  such  absolute  and  unqualified 
right  of  control  over  his  liberty  or  prop- 
erty that  it  cannot  be  curtailed  by  the 
sovereign  power  of  the  state  for  the  general 
welfare  of  the  people. 

Locliner  v.  New  York,  198  U.  S.  45,  53, 
49  L.  ed.  937,  940,  25  Sup.  Ct.  Rep.  539, 
3  Ann.  Cas.  1133;  St.  Louis,  I.  M.  &  S.  R. 
Co.  v.  Paul,  173  U.  S.  404,  409,  43  L.  ed. 
746,  748,  19  Sup.  Ct.  Rep.  419;  Holden  v. 
Hardy,  169  U.  S.  366,  391,  392,  42  L.  ed. 
780,  790,  791,  18  Sup.  Ct.  Rep.  383;  Lawton 
V.  Steele,  152  U.  S.  133,  136,  38  L.  ed.  385, 
388,  14  Sup.  Ct.  Rep.  499. 

(b)  A  very  wide  discretion  must  be 
given  to  the  legislative  department  of  gov- 
ernment in  determining  the  manner  and  ex- 
tent of  the  exercise  of  the  police  powers 
of  the  state.  Exact  wisdom  and  nice  adap- 
tation of  remedies  are  not  required  by  the 
14th  Amendment,  nor  the  crudeness,  nor 
the  impolicy,  nor  even  the  injustice  of  state 
laws  redressed  by  it. 

Heath  &  M.  Mfg.  Co.  v.  Worst,  207  U.  S. 
338,  354,  355,  52  L.  ed.  236,  243,  244,  28 
Sup.  Ct.  Rep.  114;  Jacobson  v.  Massachu- 
setts, 197  U.  S.  11,  25,  31,  49  L.  ed.  643, 
649,  651,  25  Sup.  Ct.  Rep.  358,  3  Ann.  Cas. 
785;  Otis  v.  Parker,  187  U.  S.  606,  008, 
609,  47  L.  ed.  323,  327,  328,  23  Sup.  Ct. 
Rep.  168;  Gundling  v.  Chicago,  177  U.  S. 
183,  188,  44  L.  ed.  725,  728,  20  Sup.  Ct. 
Rep.  633;  Lawton  v.  Steele,  152  U.  S.  133, 
136,  38  L.  ed.  385,  388,  14  Sup.  Ct.  Rep. 
499;  Crowley  v.  Christensen,  137  U.  S.  86, 
91,  92,  34  L.  ed.  620,  623,  624,  11  Sup.  Ct. 
Rep.  13;  Powell  v.  Pennsylvania,  127  U.  S. 
678,  686,  32  L.  ed.  253,'  257,  8  Sup.  Ct. 
Rep.  992,  1257. 

(c)  The  imi)088ibility  of  baking  a  loaf 
o/  breAd  so  that  it  will  be  of  the  weight 

prescribed  in    the   ordinance   at    all    times 
/ffer  it  Jemvet  tb^  pv^  does  not  render  it 


unreasonable,  in  view  of  the  construction 
of  the  ordinance  by  the  supreme  court  of 
the  state  of  Illinois,  that  it  prohibits  the 
sale  of  loaves  of  bread  which  are  short  in 
weight  only. 

In  cases  involving  police  power,  the  in- 
terpretation placed  by  the  higiiest  court  of 
the  state  upon  its  statutes  and  the  ordi- 
nances of  its  municipalities  is  conclusiyo 
on  the  Federal  court. 

Smiley  v.  Kansas,  196  U.  S.  447,  456, 
49  L.  ed.  546,  550,  25  Sup.  Ct.  Rep.  289; 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Paul,  178 
U.  S.  404,  408,  43  L.  ed.  746,  748,  19  Sup. 
Ct.  Rep.  419;  Missouri,  K.  &  T.  R.  Co.  ▼. 
McCann,  174  U.  S.  5S0,  580,  43  L.  ed.  1093, 
1090,  19  Sup.  Ct.  Rep.  755;  Tullis  v.  Lake 
Erie  A  W.  R.  Co.  175  U.  S.  348,  353,  44  L. 
ed.  192,  195,  20  Sup.  Ct.  Rep.  136. 

The  ordinance  does  not  by  its  terms  nor 
in   effect  regulate  the   price  of  bread. 

Chicago  V.  Schmidinger,  243  III.  173,  44 
L.R.A.(N.b.)  632,  90  N.  E.  369,  17  Ann, 
Cas.  614. 

Mr.  Justice  Day  delivered  the  opinion 
of  the  court: 

The  city  of  Chicago  instituted  euit 
against  the  plaintiff  in  error  in  the  circuit 
court  of  Cook  county,  Illinois,  to  recover 
penalties  for  certain  violations  of  an  ordi- 
nance of  that  city.  The  violations  alleged 
in  the  declaration  which  are  material  here 
consisted  in  the  making  and  selling  of 
loaves  of  bread  differing  in  weight  from  the 
weights  prescribed  by  the  ordinance.  Upon 
the  first  trial  in  the  circuit  *court[584 
judgment  was  rendered  in  favor  of  the 
plaintiff  in  error,  then  defendant.  The 
judgment  was  reversed  upon  appeal  to  the 
supreme  court  of  Illinois,  and  the  case  re- 
manded to  the  circuit  court  (243  111.  167, 
44  L.R.A.(N.S.)  632,  90  N.  E.  369,  17  Ann. 
Cas.  614).  That  court,  following  the  deci- 
sion of  the  supreme  court  of  Illinois,  ren- 
dered judgment  for  certain  penalties  against 
the  plaintiff  in  error.  The  case  was  again 
appealed  to  the  supreme  court  of  Illinois, 
and  the  judgment  afhrmed  in  a  per  curiam 
opinion,  following  243  III.  supra  (245  111. 
317,  92  N.  E.  244).  The  case  was  then 
brought  here  on  writ  of  error. 

The  ordinance  in  question,  passed  Janu- 
ary 6,  1908,  undertakes  to  regulate  the  sale 
of  bread  in  the  loaf  within  the  city  of  Chi- 
cago, and  the  parts  pertinent  to  the  pres- 
ent case  provide: 

"Section  2.  Every  loaf  of  bread  made  or 
procured  for  the  purpose  of  sale,  sold,  of- 
fered or  exposed  for  sale,  in  the  city  of 
Chicago,  shall  weigh  a  pound  avoirdupois 
(except  as  hereinafter  provided),  and  such 
loaf  shall  be  considered  io  be  th<^  standard 
loaf  of  the  c;^  :if  CHv,*v'^    b*-eai  mav  als^ 
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be  made  or  procured  lor  the  purpone  of  sale, 
•old,  offered  or  exposed  for  sale,  in  half, 
three-quarter,  double,  triple,  quadruple, 
quintuple,  or  sextuple  loaves,  and  ii^  no 
other  way.  Every  loaf  of  bread  made  or 
procured  for  the  purpose  of  sale,  sold,  of- 
fered or  exposed  for  sale,  in  the  city,  shall 
have  affixed  thereon  in  a  conspicuous  place 
a  label  at  least  1  inch  square,  or,  if  round, 
at  least  1  inch  in  diameter,  upon  which 
label  there  shall  be  printed  in  plain  type 
.  •  •  the  weight  of  the  loaf  in  pound, 
pounds,  or  fraction  of  a  pound  avoirdupois, 
whether  the  loaf  be  a  standard  loaf  or  not. 
The  bi*^iness  name  and  address  of  the 
maker,  baker,  or  manufacturer  of  the  loaf 
shall  a^o  be  printed  plainly  on  each  label. 

"SecWon  3  Every  maker,  baker,  or  manu- 
facturer of  bread,  every  proprietor  of  a 
bakery  or  bakeshop,  and  every  seller  of 
bread  in  the  city  of  Chicago,  shall  keep 
5  8  5]  scales  and  *  weights,  suitable  for  the 
veighing  of  bread,  in  a  conspicuous  place  in 
his  bskery,  bakeshop,  or  store,  and  shall, 
whenever  requested  by  the  buyer,  and  in 
the  buyer's  presence,  weigh  the  loaf  or 
loaves  of  bread  sold  or  offered  for  sale. 

"Section  4.  If  any  person,  firm,  or  cor- 
poration shall  make  or  procure  for  the  pur- 
pose of  sale,  sell,  offer  or  expose  for  sale, 
within  the  city  of  Chicago  .  .  .  any 
bread  the  loaf  or  loaves  of  which  are  not 
standard,  half,  three-quarter,  double,  triple, 
quadruple,  quintuple,  or  sextuple  loaves,  as 
defined  in  |  2  of  this  ordinance,  .  .  . 
or  shall  miJce  or  procure  for  the  purpose 
of  sale,  sell,  offer  or  expose  for  sale,  within 
the  city  of  Chicago,  any  standard  loaf  or 
loaves  of  bread  which  do  not  weigh  1  pound 
each,  or  any  bread  the  loaf  or  loaves  of 
which  do  not  weigh  as  much  as  the  weight 
marked  thereon,  or  any  bread  the  loaf  or 
loaves  of  which  do  not  have  affixed  thereon 
the  label  marked  as  hereinbefore  provided, 
contrary  to  the  provisions  of  this  ordi- 
nance, such  person,  firm,  or  corporation 
shall  be  fined  not  less  than  $10  nor  more 
than  $100  for  each  offense. 

''Section  5.  The  provisions  of  this  ordi- 
nance .  .  .  shall  not  apply  to  .  .  . 
what  is  commonly  known  as  'stale  bread,' 
sold  as  such,  provided  the  seller  shall,  at 
the  time  of  sale,  expressly  state  to  the 
buyer  that  the  bread  so  sold  is  stale  bread." 

The  objections  of  a  Federal  character 
arise  from  alleged  violations  of  the  14th 
Amendment  to  the  Constitution  of  the 
United  States.  The  plaintiff  in  error  avers 
that  the  due  process  clause  of  that  Amend- 
ment is  violated  in  that  the  ordinance  is 
an  unreasonable  and  arbitrary  exercise  of 
the  police  power,  and  constitutes  an  unlaw- 
ful interference  with  the  freedom  of  con- 
tract included  in  the  protection  secured  to 
3f  L,  ed. 


I  the  individual  under  that  Amendment.  In 
the  supreme  court  of  Illinois  error  wa9  also 
assigned  because  of  the  violation  of  the 
clause  of  the  14th  *  Amendment  guar- [5  86 
antying  equal  protection  of  the  laws.  That 
insistence  does  not  appear  to  be  made  here, 
and  the  right  of  the  legislature  or  municipal 
corporation,  under  legislative  authority,  to 
regulate  one  trade,  and  not  another,  is  too 
well  settled  to  require  further  considera- 
tion. 

At  the  hearing  the  plaintiff  in  error  in- 
troduced testimony  which  tended  to  estab- 
lish the  following  facts:  There  are  between 
800  and  1,000  bakers  in  the  city  of  Chi- 
cago, together  making  about  50  per  cent 
of  the  bread  consumed  in  that  city.  Bread 
is  sold  in  Chicago  in  large  quantities  at 
certain  prices  per  loaf,  96  per  cent  of  the 
bread  made  by  the  bakers,  outside  of  the 
restaurant  business,  consisting  of  loaves 
sold  for  5  cents  or  multiples  thereof,  and 
85  per  cent  of  such  bread  being  sold  for 
5  cents  a  loaf.  The  5-cent  loaf  weighs 
about  14  ounces  when  baked,  and  the  weight 
of  the  bread  in  the  loaf  varies  and  is  ad- 
justed in  accordance  with  the  fluctuations 
in  the  price  of  raw  material,  labor,  and 
other  elements  of  expense  of  production, 
and  the  different  qualities  of  bread,  and  as 
a  result  of  competition.  There  is  a  con- 
siderable demand  in  Chicago,  especially  in 
the  restaurant  trade,  for  bread  in  weights 
differing  from  those  fixed  by  the  ordinance. 
In  some  parts  of  the  city  bread  weighing  7 
pounds  is  commonly  sold.  The  moisture 
in  the  bread  after  it  leaves  the  oven  causes 
very  appreciable  shrinkage  in  weight,  the 
extent  of  which  depends  upon  the  quality 
and  size  of  the  loai,  the  atmospheric  con- 
dition, and  the  dryness  and  temperature  of 
the  place  where  kept.  It  appears  that,  in 
order  to  insure  bread  of  the  standard 
weight  of  16  ounces,  it  is  necessary  to  scale 
the  dough  before  baking  at  about  20  ounces. 

The  record  also  shoiys  that  although  the 
price  of  bread  sold  by  the  loaf  in  Chicago 
has  generally  been  5  cents  or  some  mul- 
tiple thereof,  loaves  of  bread  weighing  ap- 
proximately 1  pound  have  been  sold  for  5, 
6,  and  7  cents  at  different  times. 

*The  right  of  state  legislatures  or [58 7 
municipalities  acting  under  state  authority 
to  regulate  trades  and  callings  in  the  exer- 
cise of  the  police  power  is  too  well  settled 
to  require  any  extended  discussion.  In 
Gundling  v.  Chicago,  177  U.  S.  183,  44  L. 
ed.  725,  20  Sup.  Ct.  Rep.  633,  the  doctrine 
was  stated  by  this  court  as  follows: 

"Regulations    respecting   the   pursuit   of 
a  lawful  trade  or  business  are  of  very  fre- 
quent occurrence  in  the  various  cities  of 
the   country,   and  ^\i«i  wiOdl  t%!^SQi\»X.vsQak 
shall   be,   and  to  ^YimX  '^a.iV.veoXw  \A^^, 
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buBinets,  or  occupation  they  shall  apply, 
are  questions  for  the  state  to  determine, 
and  their  determination  comes  within  the 
proper  exercise  of  the  police  power  by  the 
state,  and  unless  the  retaliations  are  so  ut- 
terly unreasonable  and  extravagant  in  their 
nature  and  purpose  that  the  property  and 
personal  rights  of  the  citizen  are  unneces- 
sarily, and  in  a  manner  wholly  arbitrary, 
interfered  with  or  destroyed  without  due 
process  of  law,  they  do  not  extend  beyond 
the  power  of  the  state  to  pass,  and  they 
form  no  subject  for  Federal  interference." 

See  also,  in  this  connection,  Holden  v. 
Hardy,  169  U.  S.  366,  42  L.  ed.  780,  18  Sup. 
Ct.  Rep.  383;  McLean  v.  Arkansas,  211  U. 
B.  639,  53  L.  ed.  315,  29  Sup.  Ct.  Rep.  206, 
and  other  cases  in  this  court,  reviewed  and 
commented  upon  in  those  cases. 

The  making  and  selling  of  bread,  par- 
ticularly in  a  large  city,  where  thousands 
of  people  depend  upon  their  supply  of  this 
necessary  of  life  by  purchase  from  bakers, 
is  obviously  one  of  the  trades  and  callings 
which  may  be  the  subject  of  police  r^ila- 
tion.  This  general  proposition  is  conceded 
by  counsel  for  plaintiff  in  error,  but  it  is 
contended  that  the  limitation  of  the  right 
to  sell  bread  which  this  ordinance  under- 
takes to  make  in  fixing  a  standard  loaf  of 
16  ounces  and  other  half,  three-quarter, 
double,  triple,  quadruple,  quintuple,  or  sex- 
tuple loaves,  is  such  an  unreasonable  and 
arbitrary  exercise  of  legislative  power  as 
to  render  it  unconstitutional  and  void. 
This  court  has  frequently  affirmed  that  the 
local  authorities  intrusted  with  the  regula- 
tion of  such  matters,  and  not  the  courts, 
588]are  *primarily  the  judges  of  the  neces- 
sities of  local  situations  calling  for  such 
legislation,  and  the  courts  may  only  inter- 
fere with  laws  or  ordinances  passed  in  pur- 
suance of  the  police  power  where  they  are  so 
arbitrary  as  to  be  palpably  and  unmistak- 
ably in  excess  of  any  reasonable  exercise  of 
the  authority  conferred.  Jacobson  v.  Massa- 
chusetts, 197  U.  S.  11,  49  L.  ed.  643,  25 
Sup.  Ct.  Rep.  358,  3  Ann.  Cas.  765;  Mugler 
V.  Kansas,  123  U.  S.  623,  31  L.  ed.  205,  8 
Sup.  Ct.  Rep.  273;  Minnesota  v.  Barber, 
136  U.  S.  313,  320,  34  L.  ed.  455,  458,  3 
Inters.  Com.  Rep.  185,  10  Sup.  Ct.  Rep.  862; 
Atkin  V.  Kansas,  191  U.  S.  207,  223,  48  L. 
ed.  148,  158,  24  Sup.  Ct.  Rep.  124;  McLean 
V.  Arkansas,  211  U.  S.  539,  53  L.  ed.  315, 
29  Sup.  Ct.  Rep.  206. 

Furthermore,  laws  and  ordinances  of  the 
eharaeter  of  the  one  here  under  considera- 
tion, and  tending  to  prevent  frauds,  and 
requiring  honest  weights  and  measures  in 
the  sale  of  articles  of  general  consumption, 
hmre  long  been  considered  lawful  exertions 
of  tbe  police  power.    McLetLD  r.  Arkansas, 
^^^  U.  8.  O50,  63  L.  ed.  S20,  29  Sup.  Ct  ^ 


Rep.  206;  Freund,  Pol.  Power,  if  274,  27». 
Laws  prescribing  standard  sixes  of  loaves 
of  bread,  and  prohibiting,  with  minor  ex- 
ceptions, the  sale  of  other  sixes,  have  been 
sustained  in  the  courts  of  Massachusetts 
and  Michigan.  Com.  v.  McArthur,  162 
Mass.  522,  25  N.  £.  836;  People  v.  Wagner, 
86  Mich.  594,  13  L.RJI.  286,  24  Am.  St 
Rep.  141,  49  N.  W.  609. 

It  is  contended,  however,  that  there  are 
special  circumstances  in  this  ease  that  take 
it  out  of  this  rule.  The  record  shows,  as 
we  have  already  said,  that  the  loaf  of  bread 
most  largely  sold  in  Chicago  costs  5  cents, 
and  when  it  reaches  the  consiuner  is  gen- 
erally 14  ounces  in  weight;  and  it  is  urged 
that  to  make  a  loaf  of  the  standard  sixe 
of  1  pound,  as  required  by  the  ordinance, 
would  be  extremely  inconvenient  at  least, 
owing  to  changes  and  evaporation  after  the 
loaf  is  baked,  and  that  to  insure  a  loaf  of 
full  standard  size  it  would  be  necessary  to 
use  20  ounces  of  dough.  But  inconveniences 
of  this  kind  do  not  vitiate  the  exercise  of 
legislative  power.  The  local  legislature  is 
presumed  to  know  what  will  be  of  the  most 
benefit  to  the  whole  body  of  citizens.  Evi- 
dently, the  council  of  the  city  of  Chicago 
has  acted  with  the  belief  that  a  full  pound 
loaf,  with  the  variations  provided,  would 
*furnish  the  best  standard.  It  has[689 
not  fixed  the  price  at  which  bread  may  be 
sold.  It  has  only  prescribed  that  the  stand- 
ard weight  must  be  found  in  the  loaves  of 
the  sizes  authorized.  To  the  argument  that 
to  make  exactly  1  pound  loaves  is  extremely 
difficult,  if  not  impracticable,  the  supreme 
court  of  Illinois  has  answered,  and  this 
construction  is  binding  upon  us,  that  the 
ordinance  is  not  intended  to  limit  the 
weight  of  a  loaf  to  a  pound  or  the  fraction- 
al part  or  multiple  of  a  pound,  but  that 
the  ordinance  was  passed  with  a  view  only 
to  prevent  the  sale  of  loaves  of  bread  which 
are  short  in  weight  Thousands  of  trans- 
actions in  bread  in  the  city  of  Chicago  are 
with  people  who  buy  in  small  quantities, 
perhaps  a  loaf  at  a  time,  and,  exercising 
the  judgment  which  the  law  imposed  in  it, 
the  council  has  passed  an  ordinance  to  re- 
quire such  people  to  be  sold  loaves  of  bread 
of  full  weight  We  cannot  say  that  the 
fixing  of  these  standards  in  the  exercise  of 
the  legislative  discretion  of  the  council  is 
such  an  unreasonable  and  arbitrary  exer- 
cise of  the  police  power  as  to  bring  the 
case  within  the  rare  class  in  which  this 
court  may  declare  such  legislation  void  be- 
cause of  the  provisions  of  the  14th  Amend- 
ment to  the  Constitution  of  the  United 
States,  securing  due  process  of  law  from 
deprivation  by  state  enactments. 

It  is  further  urged  that  this  ordinance 
interferea   with    the   freedom    of   contraet 
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guaranteed  by  the  14th  Amendment,  for  it 
is  said  that  there  is  a  demand  for  loaves  of 
bread  of  sizes  other  than  those  fixed  in 
the  ordinance,  which  demand  exists  among 
many  people  and  also  among  contractors 
whose  business  requires  special  sizes  to  be 
made  for  them.  This  court  has  had  fre- 
quent occasion  to  declare  that  there  is  no 
absolute  freedom  of  contract.  The  exer- 
cise of  the  police  power  fixing  weights  and 
measures  and  standard  sizes  must  neces- 
sarily limit  the  freedom  of  contract  which 
would  otherwise  exist.  Such  limitations 
are  constantly  imposed  upon  the  right  to 
590]contract  freely,  'because  of  restrictions 
upon  that  right  deemed  necessary  in  the  in- 
terest of  the  general  welfare.  So  long  as 
such  action  has  a  reasonable  relation  to  the 
exercise  of  the  power  belonging  to  the  local 
legislatiTS  body,  and  is  not  so  arbitrary  or 
capricious  as  to  be  a  deprivation  of  due 
process  of  law,  freedom  of  contract  is  not 
interfered  with  in  a  constitutional  sense. 
See,  in  this  connection,  Chicago,  B.  k  Q.  R. 
Co.  ▼.  McOuire,  219  U.  S.  649,  55  L.  ed. 
328,  81  Sup.  Ct.  Rep.  259,  and  the  previous 
cases  in  this  court  reviewed  in  the  course 
of  the  opinion  in  that  case. 

We  are  unable  to  find  that  the  decision 
of  the  supreme  court  of  Illinois,  affirming 
the  judgment  against  the  plaintiff  in  error, 
deprived  him  of  the  constitutional  rights 
secured  by  the  14th  Amendment  to  the 
Federal  Constitution. 

Judgment  affirmed. 


EL    PASO    k    SOUTHWESTERN    RAIL- 
ROAD COMPANY,  Plff.   In  Err., 

V. 

EICHEL  k  WEIKEL,  a  Firm  Composed  of 
William  Eichel  and  Adam  Weikel. 

(See  S.  C.  Reporter's  ed.  590-598.) 

Error  to  state  court  —  Federal  question 
—  how  raided. 

1.  A  Federal  right,  privilege,  or  immunity 
was  not  ''specially  set  up  or  claimed"  with- 
in the  meaning  of  U.  8.  Rev.  Stat.  §  709 
(U.  S.  Comp.  Stat.  1901,  p.  575),  governing 
writs  of  error  from  the  Federal  Supreme 
Clourt  to  a  state  court,  by  the  repeated  in- 


sistence, in  an  action  for  a  breach  of  con- 
tract, that  the  rights  of  the  parties  should 
be  determined  according  to  the  law  of  the 
territory  of  New  Mexico,  where  the  contract 
was  made  and  was  to  be  performed,  that 
such  law  was  to  be  ascertained  from  the  re- 
ported decisions  of  the  Federal  Supreme 
Court,  and  that  under  those  decisions  cer- 
tain clauses  that  gave  finality  to  the  deei- 
sion  of  the  defendant's  engineer  were  valid 
and  binding,  and  that  plaintiff's  action  was 
foreclosed  thereby,  where  it  was  not  sug- 
gested that  in  so  insisting  defendant  was 
asserting  or  relying  upon  any  right,  privi- 
lege, or  immunity  "derived  from  the  Fed- 
eral Constitution  or  laws,  and  the  state 
courts  do  not  appear  to  have  passed  upon 
any  such  question. 

TFor  other  cases,  see  Appeal  and  Error,  11 68-* 
1248.   2278-2297,  in  Diffest  Sup.   Ct  1908.] 

Error  to  state  court  —  Federal  question 
—  where  raised. 

2.  The  assertion  of  Federal  rights  in  aa 
unsuccessful  application  to  the  highest  court 
of  a  state  for  a  writ  of  error  directed  to  an 
intermediate  appellate  court  raises  no  ques- 
tion which  will  sustain  a  writ  of  error  from 
the  Federal  Supreme  Court  to  tlie  inter- 
mediate state  court. 

[For  other  cases,  see  Appeal  and  Brror,  1A9- 
1318.  in  Digest  Sup.  Ct  1008.] 

[No.  252.] 

Argued  December  3,  1912.     Decided  Janu- 
ary 13,  1913. 

IN  ERROR  to  the  Court  of  Civil  Appeals 
for  the  Fourth  Supreme  Judicial  Dis- 
trict of  the  State  of  Texas  to  review  a  Judg- 
ment which  affirmed  a  judgment  of  the  Dis* 
trict  Court  of  El  Paso  County  in  that  state 
in  favor  of  plaintiff  in  an  action  for  a 
breach  of  contract.  Dismissed  for  want  of 
jurisdiction. 

See  same  case  below,  —  Tex.  Civ.  App.  — , 
130  S.  W.  922. 

The  facts  are  stated  in  the  opinion. 

Mr.  Aldis  B.  Browne  argued  the  cause, 
and,  with  Mr.  W.  C.  Keegin,  filed  a  brief 
for  plaintiff  in  error: 

The  courts  below  cannot  be  charged  with 
failure  to  apprehend  the  meaning  of  de- 
fendant's contention  that  the  Federal  law 
and  rule  distinctly  applicable  in  the  terri- 
tory of  New  Mexico  could  not  be  set  up 


Note. — On  the  ^neral  subject  of  writs  of 
error  from  the  United  States  Supreme  Court 
to  stats  courts — see  notes  to  Martin  v. 
Hunter,  4  L.  ed.  U.  S.  97;  Hamblin  v. 
Western  Land  Co.  37  L.  ed.  U«  S.  267 ;  Re 
Buchanan,  89  L.  ed.  U.  S.  884,  and  Kipley  v. 
Illinois,  42  L.  ed.  U.  S.  998. 

On  what  adjudications  of  state  courts  can 
be  brouffht  up  for  review  in  the  Supreme 
Court  of  the  United  States  by  writ  of  error 
to  those  courts — see  note  to  Apex  Transp. 
Co.  T.  Omrlmde,  62  L.RJL,  513, 
37  li,  m§,  24 


On  how  and  when  questions  must  be  raised 
and  decided  in  a  state  court  in  order  to 
make  a  case  for  a  writ  of  error  from  the 
Supreme  Court  of  the  United  States — see 
note  to  Mutual  L.  Ins.  Co.  v.  McQrew,  63 
L«.R.A.    33. 

As  to   when   Federal    question    is  raised 
in  time  to  sustain  the  appellate  jurisdiction 
of  the  Federal  Supreme  Court  over  state 
courts-^soe  note  to  Ch\<iaL^^,  \.  %.  \»,  "^  ^, 
V.  McQuire,  4^  L,  ed.  \3.^.  WV 
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without  thereby  invoking  the  protection 
of  the  Federal  Constitution.  The  right  was 
80  claimed  "by  clear  and  necessary  intend- 
ment," and  was  as  clearly  ignored.  It  was 
hence  denied. 

Murray  y.  Charleston,  96  U.  S.  432,  441, 
442,  24  L.  ed.  760,  761,  762;  Green  Bay  k 
M.  Canal  Co.  v.  Patten  Paper  Co.  172  U.  8. 
58,  67,  68,  43  L.  ed.  364,  368,  369,  19  Sup. 
Ct.  Rep.  97;  Chicago  L.  Ins.  Co.  v.  Needles, 
118  U.  S.  674,  579,  28  L.  ed.  1084,  1086,  5 
Sup.  Ct.  Rep.  681;  Chapman  v.  Goodnow, 
(Chapman  y.  Crane)  123  U.  S.  540,  548, 
31  L.  ed.  235,  238,  8  Sup.  Ct.  Rep.  211; 
Sayward  ▼.  Denny,  158  U.  S.  180,  184,  39 
L.  ed.  941,  943,  15  Sup.  Ct.  Rep.  777; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Sowers,  213 
U.  S.  55,  53  L.  ed.  605,  29  Sup.  Ct.  Rep. 
397;  Lycoming  F.  Ins.  Co.  v.  Wright,  60 
Vt  515,  12  Atl.  103;  SUte  v.  Dyer,  67 
Vt.  690,  32  Atl.  814,  10  Am.  Crim.  Rep. 
227. 

Messrs.  Aldis  B.  Browne,  Alexander  Brit- 
ton,  and  Evans  Browne  also  filed  a  brief 
for  plaintiff  in  error. 

Mr.  Philip  W.  Frey  argued  the  cause, 
and,  with  Messrs.  Waters  Davis,  James  M. 
Goggin,  and  Richard  F.  Burges,  filed  a  brief 
for  defendants  in  error: 

That  the  decision  of  a  state  court  of 
last  resort  places  a  different  construction 
upon  a  contract  than  that  placed  upon  a 
similar  contract  by  the  supreme  court  of 
the  state  where  the  contract  was  made  and 
to  be  executed  does  not  present  a  Federal 
question  as  a  denial  of  full  faith  and 
credit  to  the  laws  of  such  other  state. 

Pennsylvania  R.  Co.  v.  Hughes,  191  U.  S. 
477,  48  L.  ed.  268,  24  Sup.  Ct.  Rep.  132; 
Johnson  ▼.  New  York  L.  Ins.  Co.  187  U.  8. 
491,  47  L.  ed.  273,  23  Sup.  Ct  Rep.  194. 

It  is  clearly  apparent  from  the  record 
that  there  is  no  question  in  this  case  in- 
volving a  decision  against  the  validity  of 
an  authority  exercised  under  the  United 
States,  it  being  nowhere  shown  that  any 
authority  exercised  by  the  United  States 
or  by  any  officer  thereof  was  set  up  or  in 
any  way  inyolved  in  the  decision  of  the 
ease,  or  such  authority  in  any  way  called 
into  question. 

Telluride  Power  Transmission  Ca  v.  Rio 
Grande  Western  R.  Co.  175  U.  S.  645,  44 
L.  ed.  805,  ^0  Sup.  Ct.  Rep.  245;  Millin- 
gar  ▼.  Hartupee,  6  Wall.  258,  18  L.  ed.  829. 

Dteisiont  of  the  state  courts  in  respect 
to  matters  of  general  law  cannot  be  re- 
Tiewed  by  the  Supreme  Court  of  the  United 
States  on  the  theory  that  the  law  of  the 
Jkad  iB  violated,  because  .the  state  court's 
'^MmeltisionB   mre  not  Mb§oiuteljr   frte   from 


Sayward  v.  Denny,  158  U.  S.  180,  89  L. 
cd.  941,  15  Sup.  Ct.  Rep.  777. 

The  question  of  the  true  construction  t« 
be  placed  upon  the  contract  involved  in  this 
suit  depended  wholly  upon  general  rules 
of  law,  and  in  no  degree  upon  the  Consti- 
tution, laws,  or  treaties  of  the  United 
States,  and  a  disregard  by  the  oourta  of 
the  state  of  Texas  of  the  opinions  of  tha 
Supreme  Court  of  the  United  States  ren- 
dered in  other,  though  similar,  cases,  would 
not.  give  the  Supreme  Court  of  the  United 
States  jurisdiction  to  review  the  judgment 
of  the  state  court. 

Giles  V.  Little,  134  U.  S.  650,  33  L.  ed. 
1063,  10  Sup.  Ct.  Rep.  623;  Winona  k 
St.  P.  R.  Co.  V.  Plainview,  143  U.  8.  371, 
36  L.  ed.  191,  12  Sup.  Ct  Rep.  530;  De- 
Saussure  v.  Gaillard,  127  U.  S.  216,  32  L. 
ed.  125,  8  Sup.  Ct.  Rep.  1053. 

Thii  Supreme  Court  of  the  United  States 
cannot  entertain  jurisdiction  of  a  case  from 
a  state  court  because  the  judgment  of  that 
court  impairs  or  fails  to  give  effect  to  a 
contract  The  judgment  must  give  effect 
to  some  state  statute  or  state  Constitution, 
which  impairs  the  obligation  of  contract. 

Knox  V.  Exchange  Bank,  12  Wall.  379, 
20  L.  ed.  414;  Murdock  v.  Memphie,  tO 
Wall.  590,  22  L.  ed.  429;  McManus  t. 
O'Sullivan,  91  U.  S.  578,  23  L.  ed.  390; 
Boiling  V.  Lersner,  91  U.  S.  594,  23  L.  ed. 
3C6;  Brown  v.  Atwell,  92  U.  S.  329,  23  L. 
ed.  512;  New  York  L.  Ins.  Co.  v.  Hendren, 
92  U.  S.  286,  23  L.  ed.  709;  Crossley  v.  New 
Orleans,  108  U.  S.  105,  27  L.  ed.  667. 

The  court  below  did  not  refuse  to  give  full 
faith  and  credit  to  the  laws  of  New  Mex- 
ico or  to  the  decisions  of  the  United  States 
Supreme  Court,  offered  in  evidence. 

Johnson  v.  New  York  L.  Ins.  Co.  187  U. 
S.  491,  47  L.  ed.  273,  23  Sup.  Ct  Rep.  194; 
Banholxer  v.  New  York  L.  Ins.  Co.  178  U. 
S.  402,  44  L.  ed.  1124,  20  Sup.  Ct  Rep. 
972. 

In  order  that  the  Supreme  Court  can 
take  jurisdiction  because  of  a  Federal  ques- 
tion, the  Federal  question  must  necessarily 
be  involved  in  the  decision  so  that  the  state 
court  could  not  have  given  the  judgment 
or  decree  which  it  passed  without  deciding 
it 

Crowell  v.  Randell,  10  Pet.  391,  9  L.  ed. 
467;  Armstrong  v.  Athens  County,  16  Pet. 
285,  10  L.  ed.  966;  Hoyt  t.  Sheldon  (Hoyi 
V.  Thompson)  1  Black,  618,  17  L.  ed.  65; 
Grand  Gulf  R.  k  Bkg.  Co.  v.  Marshall,  It 
How.  165,  18  L.  ed.  938;  Snell  t.  Chicago, 
152  U.  S.  191,  38  L.  ed.  408,  14  Sup.  Ct 
Rep.  489. 

The  Suprane  Court  of  the  United  States 
l<as  no  jurisdiction  to  revise  the  views  or 
principles  held  by  the  stats  court  wfaert 
there  la  nothing  in  tlia  record  to  ahow  that 
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I  he  court  supposed  that  protection  under 
the  United  States  Constitution  from  its 
rulings  was  claimed,  or  that  such  ruling  as 
made  involved  a  decision  against  a  right 
specially  set  up  under  that  instrument. 

Say  ward  v.  Denny,  168  U.  S.  180,  39  L. 
ed.  941,  15  Sup.  Ct.  Rep.  777;  Hoyt  t. 
Sheldon  (Hoyt  v.  Thompson)  1  Black,  618, 
17  L.  ed.  65. 

To  give  the  Supreme  Court  of  the  United 
States  jurisdiction  under  U.  S.  Rev.  Stat. 
I  709,  U.  S.  Comp.  SUt.  1901,  p.  575,  be- 
cause of  a  denial  by  the  state  court  of  some 
right,  title,  privilege,  or  immunity  claimed 
i..ider  the  Constitution,  or  some  law  or 
treaty  of  the  United  States,  it  must  appear 
on  the  record  that  such  title,  right,  privi- 
lege, or  immunity  claimed  under  the  Con- 
stitution or  any  treaty  or  statute  of  the 
United  States  was  specially  and  distinctly 
set  up  at  the  proper  time  and  in  the  proper 
way. 

Spies  v.  Illinois,  123  U.  8.  131,  31  L.  ed. 
80,  8  Sup.  Ct  Rep.  21,  22;  Chicago,  R.  I. 
ft  P.  R.  Co.  ▼.  McGuire,  196  U.  S.  128,  49 
L.  ed.  413,  25  Sup.  Ct.  Rep.  200;  Jacobi  v. 
AUbama,  187  U.  S.  133,  47  L.  ed.  106,  23 
Sup.  Ct.  Rep.  48;  Layton  v.  Missouri,  187 
U.  S.  356,  47  L.  ed.  214,  23  Sup.  Ct.  Rep. 
137;  Maxwell  ▼.  Newbold,  18  How.  616,  15 
L.  ed.  508. 

Where  the  Federal  question  has  been 
raised  in  neither  the  trial  court,  nor  in 
the  state  court  of  appeals,  when  the  latter 
court  is  called  upon  to  pass  upon  the  case 
on  review  and  reverse  or  affirm  the  judg- 
ment of  the  trial  court,  but  the  question 
is  raised  for  the  first  time  in  a  petition 
for  a  writ  of  error  to  the  supreme  court 
of  the  state,  it  comes  too  late  where  the 
petition  is  denied  by  the  supreme  court 
without  a  written  opinion. 

Mutual  L.  Ins.  Co.  v.  McGrew,  188  U.  S. 
291,  47  L.  ed.  480,  63  L.R.A.  33,  23  Sup. 
Ct.  Rep.  375;  Hubcr  v.  Jennings-Haywood 
Oil  Syndicate,  201  U.  S.  641,  50  L.  ed.  901, 
26  Sup.  Ct.  Rep.  759;  Herold  v.  Frank,  191 
U.  S.  558,  48  L.  ed.  302,  24  Sup.  Ct.  Rep. 
844;  Hughes  V.  Kepley,  191  U.  8.  557,  48 
L.  ed.  301,  24  Sup.  Ct  Rep.  842;  Wake- 
field V.  Van  Tassell,  192  U.  S.  601,  48  L. 
ed.  583,  24  Sup.  Ct  Rep.  850;  Bank  of 
Commerce  v.  Wiltsie,  189  U.  S.  505,  47  L. 
ed.  921,  23  Sup.  Ct.  Rep.  851. 

Under  the  laws  and  rules  of  practice 
governing  the  supreme  court  of  the  state 
of  Texas,  that  court  has  no  right  to,  and 
will  not,  consider  errors  assigned  or  rights 
set  up  for  the  first  time  in  the  application 
for  a  writ  of  error  addressed  to  it,  such 
errors  so  claimed  not  having  been  called 
to  the  attention  of  the  court  of  civil  appeals 
by  appropriate  assignments  of  error  by  a 
motion  for  a  rebewipg  in  th9  eonrt  at  eivil ' 


appeals,  distinctly  pointing  out  the  error 
complained  of,  unless  the  error  complained 
of  is  fundamental. 

Southern  P.  Co.  v.  Haas,  85  Tex.  401, 
20  8.  W.  586. 

Mr.  Justice  Pitney  delivered  the  opinion 
of  the  court: 

Writ  of  error  sued  out  under  §  709,  Rev. 
SUt  (U.  8.  Comp.  SUt  1901,  p.  575),  to 
review  a  judgment  of  the  court  of  civil  ap- 
peals, that  being  the  highest  court  of  the 
sUU  in  which  a  decision  in  the  suit  could 
be  had,  because  the  supreme  court  of  Texas 
denied  a  petition  for  writ  of  error  to  re- 
view the  judgment  in  that  court. 

The  action  was  brought  by  defendants  in 
error  in  the  district  court  of  £1  Paso  coun- 
ty, Texas,  to  recover  damages  for  cerUin  al- 
leged breaches  of  contract  committed  by 
the  railroad  company,  now  plaintiff  in 
error.  Damages  were  recovered  according- 
ly, and  the  judgment  awarding  them  was 
affirmed  by  the  court  of  civil  appeals.  130 
S.  W.  922.  Whether  the  jurisdiction  of 
this  court  is  *properly  invoked  de-[5tS 
pends  upon  whether  any  Federal  right  or 
immunity  was  duly  set  up  or  claimed  by  the 
plaintiff  in  error  in  the  sUte  court,  and 
there  overruled. 

The  controversy  in  suit  arose  out  of  a 
written  contract  between  the  parties,  where» 
by  the  railroad  company,  owner  of  a  rail- 
road located  in  the  then  territory  of  New 
Mexico,  for  the  purpose  of  procuring 
crushed  stone  ballast  from  a  quarry  owned 
by  it  and  situate  in  the  territory,  agreed  to 
provide  a  crushing  and  quarry  plant  capa- 
ble of  producing  1,000  cubic  yards  of 
ballast  in  ten  hours,  with  the  necessary  ap- 
purtenances and  equipment,  including  coal, 
water,  and  railroad  cars,  and  the  defend- 
anU  in  error  agreed  that  with  and  from 
said  plant  they  would  quarry,  crush,  pre- 
pare, and  deliver  ballast  at  the  rate  of  750 
cubic  yards  for  each  day's  work,  at  prices 
fixed  by  the  contract.  The  contract  con- 
Uined  a  clause  providing  that  monthly 
paymenU  to  the  extent  of  90  per  centum  of 
the  engineer's  estimates  should  be  madete 
the  defendants  in  error  during  the  progress 
of  the  work,  with  a  final  payment  at  the' 
completion  of  the  whole  work  contemplat- 
ed, "upon  the  certificate  of  the  company's 
engineer  of  maintenance  of  way  that  the 
contrHctor  has  accepUbly  discharged  all  of 
his  obligations  under  this  agreement,  in 
conformity  to  the  following  specificationi." 
Also  the  following,  appended  to  the  specifi- 
cations: "The  decision  of  the  company's 
engineer  of  maintenance  of  way  shall  ba 
final  and  Conclusive  in  any  dispute  which 
may  arise  between  tVi^  ^u\.\«k  Vi  \Xi\%  ^i^^^fe* 
ment  relatW«  to  ot  \ou^YiVn%  \.ti%  iaa&.^\  vdl\ 
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Mich  of  the  parties  hereto  waives  any  right 
of  action,  suit  or  suits,  or  other  remedy  in 
law  or  otherwise,  hy  virtue  of  the  cove- 
nants herein,  so  that  the  decision  of  said 
engineer  of  maintenance  of  way  shall,  in 
the  nature  of  an  award,  be  final  and  con- 
elusive  on  the  rights  and  claims  of  said 
parties." 

The  plaintiffs,  in  their  petition,  set  up 
numerous  grounds  of  action.  So  far  ks  they 
508]were  submitted  to  the  jury  they  *were 
summarized  by  the  trial  judge  as  'follows  t 
Plaintiffs  alleged  that  the  defendant  failed 
to  furnish  a  crusher  plant  of  the  capacity 
agreed  to  be  furnished,  that  the  plant 
actually  furnished  was  of  much  less  ca- 
pacity, and  that  instead  of  furnishing  coal 
and  water  of  a  quality  reasonably  suf- 
ficient and  suitable  for  the  purpose  of 
operating  the  plant  and  quarry,  the  de- 
fendant furnished  coal  and  water  entirely 
unsuitable  for  that  purpose;  that  by 
reason  of  the  incapacity  of  the  plant  and 
the  unsuitability  of  the  coal  and  water, 
plaintiffs  were  prevented  from  producing 
the  quantity  of  ballast  required  by  the  con- 
tract, and  which  they  had  a  right  to  pro- 
duce and  would  have  produced  but  for  the 
defendant's  alleged  defaults;  that  the  cost 
of  the  ballast  actually  produced  was  great- 
ly enhanced  by  reason  of  said  defaults,  and 
plaintiffs  were  finally  compelled  to  shut 
down  and  abandon  their  contract;  where- 
fore they  sought  to  recover  the  retained  10 
per  cent,  certain  penalties  that  had  been 
exacted  under  the  terms  of  the  contract  for 
failure  to  produce  ballast,  and  certain 
freight  charges  against  them,  deducted  by 
defendant  for  goods  transported  over  its 
own  line;  and  also  to  recover  for  the  en- 
hanced cost  of  production  of  the  ballast 
actually  produced,  and  for  the  profits  which 
they  alleged  they  would  have  made  under 
the  contract  if  it  had  been  fairly  performed 
by  the  defendant. 

The  defense,  so  far  as  now  pertinent,  was, 
that  the  contract  was  made  and  intended  to 
be  performed  in  the  then  territory  of  New 
Mexico,  and  was  made  with  reference  to  the 
laws  in  force  therein,  and  tliat  there  was  \n 
that  territory,  at  the  time  of  the  making  of 
the  contract  and  at  the  time  of  the  suit, 
''a  certain  nonstatutory  and  unwritten  law, 
to  the  effect  that  agreements  such,  as  those 
herein  specially  referred  to  (meaning  the 
agreement,  respecting  the  arbitrament  of 
the  engineer)  are  valid  and  binding,  and 
that  neither  o!  the  parti^  to  such  contract 
%lid  agreement  has  any  right  of  action  in  a 
l^94]cause  based  *thereon,  but  must  rely  for 
a  decision  of  such  rights  and  claims  on  the 
determination  thereof  by  such  engineer." 
Tbl0  defense  wab  set ,  up  by  excep- 
g/ime  go   tbe  pMntiff'B  petition,   and    by 


special  pleas  thereto.  The  cause  proceeded 
to  trial,  whereupon  the  defendant  intro- 
duced, for  the  purpose  of  showing  the  laws 
of  New  Mexico  at  the  time  tbe  contract  was 
made,  certain  decisions  of  this  court,  to 
wit:  Kihlberg  v.  United  SUtes,  97  U.  S. 
398,  24  L.  ed.  1106;  Sweeney  v.  United 
States,  109  U.  S.  618,  27  L.  ed.  1053,  3 
Sup.  Ct.  Rep.  344;  Marti  nsburg  &  P.  R. 
Co.  v.,  March,  114  U.  S.  549,  29  L.  ed.  255, 
5  Sup.  Ct.  Rep.  1035;  Chicago,  S.  F.  k  C. 
R.  Co.  V.  Price,  138  U.  S  185,  34  L.  ed. 
017,  11  Sup.  Ct.  Rep.  290;  United  States  v. 
Robeson,  9  Pet.  319,  327,  9  L.  ed.  142,  145; 
United  States  v.  Gleason,  175  U.  S.  588,  44 
L  ed.  284,  20  Sup.  Ct.  Rep.  228;  Mercantile 
Trust  Co.  V.  Hensey,  205  U.  S.  298,  51  L. 
ed.  811,  27  Sup.  Ct.  Rep.  535.  At  the  con- 
clusion of  the  evidence  the  defendant, 
among  other  special  charges,  requested  the 
court  to  instruct  the  jury  that  the  contract 
sued  on  provided  that  the  decision  of  the 
company's  engineer  of  maintenance  of  way 
should  be  final  and  conclusive  in  any  dis- 
pute between  the  parties  relative  to  the 
agreement,  and  that  each  of  the  parties 
thereby  waived  any  right  of  action  or  other 
remedy  at  law,  or  otherwise,  by  virtue  of 
the  covenants  of  the  agreement,  and  ex- 
pressly agreed  that  the  decision  of  the  en- 
gineer should,  in  the  nature  of  an  award,  be 
final  and  conclusive  .on  the  rights  of  the 
parties;  that  the  contract  was  intended  to 
be  performed  in  the  territory  of  New 
Mexico,  and  that  under  the  laws  of  that 
territory  the  agreement  referred  to  was  a 
valid  agreement,  binding  upon  both  parties ; 
that  under  the  laws  of  the  territory  and 
the  provisions  of  the  contract  made  in  pur- 
suance thereof,  the  matters  and  things  in 
dispute  in  this  action  should  have  been 
submitted  to  the  decision  of  the  engineer; 
and  because  they  had  not  been  so  submit- 
ted and  acted  upon  by  him,  no  judgment 
cou14  be  rendered  against  the  defendant, 
arising  out  of  the  matters  in  dispute;  and 
also,  that  if  the  jury  believed  from  the  evi- 
dence that  the  engineer  had  theretofore 
decided  and  determined  that  the  plant 
*in  question  was  of  the  capacity  war- [5 9 5 
ranted,  and  the  coal  and  water  were  service- 
able for  the  purpose  for  which  they  were  in- 
tended, and  that  all  allowances  which  plain- 
tiffs could  be  entitled  to  by  reason  of  delay 
on  account  of  the  lack  of  coal  and  water,  or 
the  bad  character  of  coal  and  water,  had 
been  in  fact  allowed  by  the  ^engineer,  and 
the  plaintiffs  had  been  paid  therefor  by  the 
defendant,  then  the  plaintiffs  would  not  be 
entitled  to  recover  in  this  action  by  reason 
of  the  incapacity  of  the  plant  or  the  char- 
acter and  quality  of  the  coal  and  wator 
furnished,  unless  the  jury  should  further 
believe  that  in  making  such  decisions  and 
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awards  the  engineer  acted  in  fraud  of  the 
plaintiff's  rights,  or  in  such  ignorance 
thereof  as  to  amount  in  law  to  a  fraud. 

The  trial  court  refused  to  give  these  in- 
structions, and,  on  the  contrary,  charged 
the  jury  that  if  the  crusher  plant  installed 
by  the  defendant  company  did  not  have  the 
stipulated  maximum  capacity,  or  if  the 
water  or  coal  was  of  a  quality  not  reason- 
ably suitable  for  the  operation  of  the  plant, 
and,  if,  by  reason  of  either  of  these  causes, 
the  production  of  ballast  by  the  plaintiffs 
was  reduced  beneath  750  cubic  yards  per 
day,  and  beneath  that  which  the  plaintiffs 
would  otherwise  have  actually  produced 
with  reasonable  care,  management,  and 
diligence,  and  if  plaintiffs  suffered  loss  and 
damage  by  reason  thereof,  then  the  defend- 
ant would  be  liable  for  such  loss  and  dam- 
age as  was  the  proximate  result  of  its 
failure  to  furnish  a  crusher  plant  of  the 
guaranteed  capacity,  or  to  furnish  reason- 
ably suitable  coal  or  reasonably  suitable 
water. 

In  the  opinion  of  the  court  of  civil  ap- 
peals, the  action  of  the  trial  court  was  sus- 
tained upon  the  following  reasoning:    "The 
({ucstion  of  the  capacity  of    the    crushing 
plant,  and  the  quality  and  sufficiency  of  the 
coal  and  water  to  successfully  operate  the 
plant  to  the  end  it  was  furnished  plaintiffs 
by  defendant,  were  not  by  the  contract  sub- 
mitted to  the  engineer    for    his    decision. 
506]These  matters,  *as  we  have  seen,  were 
conditions  precedent  to  the  contract,  which 
it  was  incumbent  upon  the  defendant  to  per- 
form in  order  that  plaintiffs  might  carry 
out  their  part  of  the  contract;   and  if  de- 
fendant failed  to  perform  them,  and  such 
failure  proximately  caused  default  of  plain- 
tiffs for  which  the  penalties  were  assessed 
by   the   engineer,    such    assessments    were 
wrong,  and  the  amount  paid  by  plaintiffs,  if 
not  voluntarily  [paid],  are  recoverable  by 
them."      And   again:      "It   was    not    con- 
templated by  the  contract  that  defendant's 
engineer,  as  an  arbiter,  should  determine 
the  question  whether  a  material  provision 
in   the  contract  was    breached    by    either 
party,  and  assess  the  damages  occasioned 
by  such  breach,  nor  were  such  matters  sub- 
mitted to  or  determined  by  sueh  engineer. 
If  they  had  been,  neither  party  would  have 
been  bound  by  his  award;   for  they  were 
such  as  could  only  be  determined  by  a  court 
of  competent  jurisdiction.    Therefore  there 
was  no  error  in  the  court's  refusing  special 
charges  Nos.  43,  45  and  47  [being  those  to 
which  reference  has  been  made]  nor  do  we 
think   that  either  of  said  special   charges 
suggested  any  law  upon    the    subject    to 
which    they    pertain,   which     required    the 
eourt  to  prepare  another  charge  thereon  and 
submit  it  to  the  jury," 
B7  Is.  ed. 


We  have  sufficiently  indicated  the  general 
character  of  the  controversy,  the  issues  of 
fact  and  of  law  that  were  raised  therein, 
and  the  disposition  that  was  made  of  them. 
Whether  this  court  has  jurisdiction  to  re- 
view the  resulting  judgment  depends,  of 
course,  upon  whether,  in  the  course  of  the 
proceedings,  the  plaintiff  in  error  "special- 
ly set  up  or  claimed"  any  "right,  privilege, 
or  immunity"  under  the  Constitution  or 
any  statute  of  the  United  States,  within  the 
meaning  of  §  709,  Rev.  Stat. 

It  is  contended  that  the  decisions  of  this 
court  that  were  introduced  as  evidenoe  of 
the  law  of  New  Mexico  in  effect  conferred 
upon  the  plaintiff  in  error  the  privilege  and 
immunity  of  being  protected  against  any  ac- 
tion to  recover  *damages,  except  such [59 7 
as  the  engineer  had  decided  were  due  to  de- 
fendants in  error;  and  that  the  failure  of 
the  state  court  to  give  effect  to  those  de- 
cisions, or  to  properly  construe  and  apply 
the  unwritten  law  of  the  territory,  as  estab- 
lished thereby,  presents  a  Federal  question 
as  much  as  if  an  act  of  Congress  had  been 
disregarded. 

But  assuming  (without,  however,  con- 
ceding) that  the  plaintiff  in  error  was  en- 
titled to  a  "right,  privilege,  or  immunity" 
in  the  premises,  derived  from  the  Federal 
Constitution  or  laws,  the  question  remains 
whether  such  right,  privilege,  or  immunity 
was  "specially  set  up  or  claimed."  An  ex- 
amination of  the  record  discloses  that 
while  it  was  repeatedly  insisted  that  the 
rights  of  the  parties  under  the  contract 
should  be  determined  according  to  the  law 
of  the  territory  of  New  Mexico,  that  such 
law  was  to  be  ascertained  from  the  report- 
ed decisions  of  this  court,  and  that  under 
those  decisions  the  clauses  that  gkive 
finality  to  the  decision  of  the  company's  en- 
gineer were  valid  and  binding,  and  that  the 
plaintiffs  action  was  foreclosed  thereby,  it 
was  not  suggested  that  in  so  insisting  the 
plaintiff  in  error  was  asserting  or  relying 
upon  any  right,  privilege,  or  immunity  de- 
rived from  the  Constitution  or  laws  of  the 
United  States. 

Questions  of  the  lea  loot  oontraotu9  and 
of  the  lea  loci  eolutionie  are  questions  of 
general  law  that  frequently  arise  in  actions 
respecting  written  agreements.  Von  Hoff- 
man V.  Quincy,  4  Wall.  535,  550,  18  L.  ed. 
403,  408;  9  Cyc,  title,  "Contracts,"  664- 
674;  2  Parsons,  Contr.  **567,  582-585; 
Story,  Confi.  L.  §§  231,  232,  241,  242,  270, 
272,  280,  etc.  To  insist,  in  such  a  liti- 
gation, that  the  matter  ought  to  be  con- 
trolled by  the  law  of  the  place  where  the 
contract  was  made  and  to  be  performed, 
rather  than  by  the  law  of  the  fonim^  U  ^a 
more  than  U>  VnaVal  WisX  \Xi^  ^qt\.tv9^t%i 
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•hall  be  determined  according  to  the  rules 
of  law  properly  applicable  thereto. 

The  points  raised  by  plaintiff  in  error 
50 8] that  are  now  relied  *upon  at  an  asser- 
tion of  Federal  rights  were  brought  to  the 
attention  of  the  trial  court  and  of  the  court 
of  civil  appeals  like  any  other  of  the  multi- 
tude of  questions  that  were  raised  in  those 
courts;  and,  so  far  as  appears,  the  decision 
in  both  courts  proceeded  not  in  disregard  of 
any  Federal  right  asserted  or  suggested, 
nor  even  in  disregard  of  the  decisions  of 
this  court  or  the  authority  of  those  de- 
cisions, as  laying  down  the  law  of  the 
territory  of  New  Mexico,  but  rather  upon 
the  ground  that,  upon  the  proper  interpre- 
tation of  the  contract,  the  clause  that  was 
cited  as  giving  finality  to  the  decision  of 
the  company's  engineer  was  not  applicable 
to  the  questions  in  controversy. 

We  therefore  deem  it  clear  that  plain- 
tiff in  error  did  not  lay  the  foundation  for 
a  review  under  %  709,  Rev.  Stat,  either  in 
the  trial  court  or  in  the  court  of  civil  ap- 
peals. 
874 


After  the  denial  by  the  latter  court  of  a 
motion  for  rehearing,  application  was  made 
to  the  supreme  court  of  Texas  for  a  writ 
of  error,  to  the  end  that  that  court  might 
review  the  judgment.  In  this  application 
alleged  Federal  rights  were  for  the  first 
time  asserted,  it  being  assigned  for  error 
that  the  trial  court  and  the  court  of  civil 
appeals  had  "refused  to  give  full  faith  and 
credit  to  the  public  acts  and  laws  of  the 
territory  of  New  Mexico,"  etc.,  etc.  The 
application  was  considered  and  refused* 
and  a  motion  for  a  rehearing  thereon  was 
overruled.  But  since  the  court  of  civil  ap- 
peals is  the  highest  court  of  the  state  that 
rendered  a  judgment  reviewable  here  (Stan- 
ley V.  Schwalby,  162  U.  S.  255,  269,  40  L. 
ed.  960,  965,  16  Sup.  Ct.  Rep.  754;  Bacon 
V.  Texas,  163  U.  S.  207,  215,  41  L.  ed.  132» 
135,  16  Sup.  Ct.  Rep.  1023),  the  assertion 
of  Federal  rights  in  an  unsuccessful  appli- 
cation to  the  supreme  court  of  the  state  for 
a  writ  of  error  raises  no  question  that  is 
reviewable  in  this  court. 

Writ  of  error  dismissed. 
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599]*Kan8A8  Citt,  Missoubi,  Plaintiff  in 

Error,    v.    State    or    Kansas    ex    bel. 

Joseph  Taqgabt,  County  Attorney,  et  al. 

[No.  396.] 
Error  to  atate  court  —  Federal  question. 

In  Error  to  the  Supreme  Court  of  the 
State  of  Kansas  to  review  a  judgment 
awarding  a  peremptory  writ  of  mandamus 
requiring  the  county  clerk  of  Wyandotte 
«!ounty,  in  that  state,  to  extend  upon  the 
tax  rolls  of  that  county  for  taxation  a 
waterworks  plant  owned  by  a  Missouri 
municipality,  but  situated  in  such  county. 

See  same  case  below,  85  Kan.  178,  — 
L.R.A.(N.S.)  — ,  116  Pac.  251,  Ann.  Cas. 
1912D,  800. 

Mr.  John  G.  Park  for  plaintiff  in  error. 

Mr.  L.  W.  Keplinger  for  defendants  in 
error. 

October  28,  1912.  Per  Curiam:  Dis- 
missed for  the  want  of  jurisdiction.  Amer- 
ican Sugar  Ref.  Co.  v.  Louisiana,  179  U. 
S.  89,  45  L.  ed.  102,  21  Sup.  Ct.  Rep.  43; 
Williams  v.  Fears,  179  U.  S.  270,  45  L.  ed. 
186,  21  Sup.  Ct.  Rep.  128;  Billings  v.  Illi- 
nois,  188  U.  S.  97,  101,  47  L.  ed.  400,  402, 
23  Sup.  Ct.  Rep.  272;  Cook  v.  Marshall 
County,  196  U.  S.  261,  273,  274,  49  L.  ed. 
i71,  476,  476,  25  Sup.  Ct.  Rep.  233;  Michi- 
gan C.  R.  Co.  V.  Powers,  201  U.  S.  245,  293, 
50  L.  ed.  744,  761,  26  Sup.  Ct.  Rep.  459; 
Farrell  v.  O'Brien  ( CCallaghan  v.  O'Brien ) 
199  U.  S.  100,  50  L.  ed.  107,  25  Sup.  Ct. 
Rep.  727;  Patterson  v.  Colorado,  205  U.  S. 
454,  51  L.  ed.  879,  27  Sup.  Ct.  Rep.  556,  10 
Ann.  Cas.  689;  Waters-Pierce  Oil  Co.  v. 
Texas,  212  U.  S.  112,  118,  53  L.  ed.  431,  434, 
29  Sup.  Ct.  Rep.  227. 


Jaoob  Glos  et  al..  Plaintiffs  io  Error,  v. 

Cnr  OF  Chicago,  in  Trust  for  the  Use  of 

the  Schools,  et  al.     [No.  519.] 
Error  to  state  court  —  Federal  question. 

In  Error  to  the  Supreme  Court  of  the 
Btate  of  Illinois  to  review  a  judgment 
irhich  affirmed  a  judgment  of  the  Circuit 
Court  of  Cook  County;  in  tbut  BUiie,  award* 


ing  compensation  in  condemnation  proceed* 
ings. 

See  same  case  below,  251  111.  594,  96  N. 
E.  539. 

The  plaintiffs  in  error  iti  propriia  perBonU. 

Messrs.  Angus  Roy  Shannon  and  George 
Gillette  for  defendants  in  error. 

October  28,  1912.  Per  Curiam:  Dis- 
missed for  the  want  of  jurisdiction.  Minne- 
sota Iron  Co.  v.  Kline,  199  U.  S.  693,  50  L. 
ed.  322,  26  Sup.  Ct.  Rep.  159;  Howard  ▼. 
Kentucky,  200  U.  8.  164,  172,  50  L.  ed.  421, 
425,  26  Sup.  Ct.  Rep.  189;  Tracy  v.  Gins- 
berg, 205  U.  S.  170,  177,  178,  51  L.  ed.  766, 
760,  27  Sup.  Ct.  Rep.  461;  King  ▼.  West 
Virginia,  216  U.  S.  92,  101,  54  L.  ed.  396, 
401,  30  Sup.  Ct.  Rep.  225;  Farrell  v. 
O'Brien  (O'Callaghan  v.  O'Brien)  199  U. 
S.  89,  100,  50  L.  ed.  101,  107,  25  Sap.  Ct. 
Rep.  727;  Goodrich  v.  Ferris,  214  U.  8.  71, 
79,  53  L.  ed.  914,  917,  29  Sup.  Ct.  Rep.  680. 


*Ex  PABTE:  In  the  MAT-mr  or  Wal-[600 
TBB  Cook,  Petitioner.  [No.  — ,  Original.] 
Motion   for  leave  to  file  petition  for  a 

writ  of  habeas  corpus  and  for  a  nito  to 

show  cause. 
Mr.  Milton  Strasburger  for  petitioner. 
November  4,  1912.    Denied. 


SociAri  Anontmb  deb  Sucbebibs  db  8t. 

Jean,    Plaintiff    in    Error,    t.    Unitbd 

States.     [No.  8.] 

In  Error  to  the  District  Court  of  the 
United  States  for  Porto  Rico. 

Messrs.  Colley  W.  Bell,  Hugh  B.  Rowland, 
and  Benjamin  8.  Minor  for  plaintiff  in  er- 
ror. 

The  Attorney  General  and  Assistant  At- 
torney General  Denison  for  defendant  in 
error. 

November  4,  1912.  Per  Curiam:  Judg- 
ment affirmed.  Gonzales  v.  Buist,  224  U. 
S.  126,  130,  56  L.  ed.  693,  695,  32  Sup. 
Ct.  Rep.  463;  Humes  v.  United  StsitAa^  Vl<\ 

U.  8,  ^IQ,  l\l^  Aa  U  ^  \^\\A^VLA^^^> 
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Ci.  Rep.  602;  Schlemmer  y.  Buffalo,  R.  St 
P.  R.  Co.  205  U.  S.  1,  10,  51  L.  ed.  681, 
685,  27  Sup.  Ct.  Rep.  407;  Schuylkill  Im- 
prov.  Co.  T.  MunsoD,  14  Wall.  442,  448,  20 
L.  ed.  867,  872. 


JoHK   F.  Hanson,  Plaintiff  in   Error,  y 

Emil  Guotavbon.     [No.  24.] 
Error  to  state  court  —  Federal  question. 

In  Error  to  the  Supreme  Court  of  the 
State  of  Kansas. 

Mr.  John  F.  Hanson  pro  se  for  plaintiff 
in  error. 

Mr.  Emil  Gustafson  pro  <e  for  defendant 
in  error. 

November  11,  1012.  Per  Curiam:  Dis- 
missed for  the  want  of  jurisdiction.  First 
Nat.  Bank  v.  Estherville,  215  U.  S.  341, 
346,  64  L.  ed.  223,  227,  30  Sup.  Ct.  Rep. 
162;  Kimball  ▼.  Kimball,  174  U.  S.  158 
161-163,  43  L.  ed.  032-034,  10  Sup.  Ct.  Rep- 
630,  and  eases  cited. 


National     Telkphonb     Mro.     Cokpant, 
Plaintiff   in    Error,   v.   Ameucan    Bbll 
TBlsphonb  Company.     [No.  312.] 
Error  to  circuit  court  —  Federal  question. 
In   Error   to   the  Circuit  Court  of  the 
United  States  for  the  District  of  Massachu- 
setts to  review  a  judgment  for  defendant 
in  an  action  for  malicious  prosecution,  in 
which    plaintiff    unsuccessfully    urged    the 
right  to  jury  trial  under  the  Federal  Con- 
stitution to  prevent  sending  the  cause  to 
an  auditor. 

Messrs.  Louis  T.  Michener  and  Samuel 
W.  Emery  for  plaintiff  in  error. 

Messrs.  Robert  M.  Morse  and  Chas.  H. 
Swan  for  defendant  in  error. 
601]  ^November  11,  1012.  Per  Curiam: 
Dismissed  for  the  want  of  jurisdiction.  Car^ 
V.  Houston  &  T.  C.  R.  Co.  150  U.  8. 
170,  181,  37  L.  ed.  1041,  1044,  14  Sup.  Ct. 
Rep.  63;  American  Sugar  Ref.  Co.  v.  United 
States,  211  U.  S.  155,  161,  162,  53  L.  ed. 
120-131,  20  Sup.  Ct.  Rep.  80,  and  cases 
cited.  Cause  remanded  to  the  District 
Court  of  the  United  SUtes  for  the  Dis- 
triet  of  Massachusetts. 


CmoAQO  k  Ebib  R.  R.  Company,  Plaintiff 
in  Error,  v.  Joseph  A.  Ebeebolk.     [No 
87.1 
Error  to  state  court  —  Federal  question. 

In  Error  to  the  Supreme  Court  of  the 
State  of  Indiana  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Circuit 
Court  of  Hamilton  County,  in  that  state, 
wbieh  enforced  as  against  an  interstate 
earrier  a  state  statute  prohibiting  the  as- 
signment of  future  wages. 
Sg0  mmme  cobb  below^  —  Ind.  —  87  N.  E. 


n  for  plaintiff  in  er* 


Mr.  D.  C. 

ror. 

No  appearance  for  defendant  in  error. 

November  11,  1812.  Per  Curiam:  Dis- 
missed for  the  want  of  jurisdiction  on  tho 
authority  of  California  Powder  Works  v. 
Davis,  151  U.  S.  S80,  303,  38  L.  ed.  206, 
207,  14  Sup.  CL  Rep.  360;  Missouri  P.  R. 
Co.  V.  Fitzgerald,  160  U.  S.  556,  576,  40  L. 
ed.  536,  540,  16  Sup.  Ct  Rep.  388;  Chap- 
pell  Chemical  k  Fertilizer  Co.  v.  Sulphur 
Mines  Co.  172  U.  8.  471,  43  L.  ed.  510,  10 
Sup.  Ct.  Rep.  265. 


Emma  R.  MoCabi,  Administratrix  of  Peter 
McCabe,  Deceased,  Plaintiff  in  Error,  v. 
Matsville  k  Big  Sanot  Railboad  Com- 
pany et  al.     [No.  138.] 
Error  to  state  court  —  Federal  question. 

In  Error  to  the  Court  of  Appeals  of  the 
State  of  Kentucky  to  review  a  judgment 
which,  on  a  fourth  appeal,  affirmed  a  judg- 
ment of  the  Mason  County  Circuit  Court 
in  that  state,  sustaining  the  demurrer  to 
a  reply  in  an  action  for  death. 

See  same  case  below,  136  Ky.  674,  12i 
S.  W.  802. 
Mr.  Allan  D.  Cole  for  plaintiff  in  error. 
Mr.  E.  L.  Worth ington  for  defendants  (n 
error, 

November  18,  1012.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction  on  the  au- 
thority of  Chesapeake  &  0.  R.  Ca  v.  Mo- 
Cabe,  213  U.  S.  207,  53  L.  ed.  765,  29  Sop. 
Ct.  Rep.  430. 


*Eliza   B.   CuNOKn,   Administratriz,[601 

etc,  Plaintiff  in  Error,  v.  CHBBAFKAint  4 

Ohio  Railway  or  Kcntuokt  et  al.   [No. 

236.] 
Error  to  state  court  —  Federal  question. 

In  Error  to  the  Court  of  Appeals  of  the 
State  of  Kentucky  to  review  a  judgment 
which,  on  a  seeond  appeal,  affirmed  a  Judg- 
ment of  the  Mason  County  Circuit  Court 
in  that  state,  sustaining  a  demurrer  to  the 
reply  in  an  action  for  death. 

See  same  case  below  on  first  appeal,  128 
Ky.  736,  15  L.RJL.(N.8.)  008,  100  S.  W. 
315;  on  second  appeal,  138  Ky.  616,  188 
S.  W.  1055. 

Mr.  Allan  D.  Cole  for  plaintiff  in  error. 

Mr.  E.  L.  Worth  ington  for  defendants 
in  error. 

November  18,  1012.  Per  Curiam:  Dis- 
missed for  the  want  of  jurisdiction,  on  the 
authority  of  Chesapeake  k  0.  R.  Co.  v.  Me- 
Cabe,  213  U.  S.  207,  53  L.  ed.  765,  20  Sup. 
Ct  Rep.  430. 

IM  IT.  8. 
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Post  Puntino  k  PuBUSHiifa  Coicpant  et 
aL,  Plaintiffs  in  Error,  t.  Joun  F.  Sha- 
PBOTH,  as   Governor,   etc.,  et   al.      [No. 
812.] 
Error  to  state  court  —  Federal  question. 

In  Error  to  the  Supreme  Court  of  the 
State  of  Colorado  to  review  a  judgment 
which  affirmed  a  judgment  of  the  District 
Court  of  the  City  and  County  of  Denver, 
in  that  state,  upholding  the  validity  of  an 
amendment  to  the  state  Constitution. 
See  same  case  below,  53  Colo.  129,  124 

Pac.  176. 

Mr.  Booth  M.  Malone  for  plaintiffs  in 
error. 

Messrs.  Benjamin  Griffith,  Henry  J.  Her- 
sey,  F.  A.  Williams,  and  Horace  N.  Haw- 
kins for  defendants   in  error. 

November  18,  1912.  Per  Curiam:  Dis- 
missed for  the  want  of  jurisdiction,  on  the 
authority  of  Chappell  Chemical  k  Fertil- 
iser Co.  V.  Sulphur  Mines  Co.  172  U.  S.  465, 
471,  43  L.  ed.  517,  619,  19  Sup.  Ct  Rep. 


M.   M.   Bbioht,   Administrator   of   Robert 
Larck,  Deceased,  v.  Chksapeaks  k  Ohio 
Railway  CoicPAifT.    [No.  — .] 
Mr.    Herbert   Fitzpatrick   for   the   Rail- 
way Company,  petitioner  for  the  writ. 
No  opposition. 

November  18,  1912.  Per  Curiam:  The 
Writ  of  Error  applied  for  in  this  case  is 
denied.  Wilkinson  v.  Nebraska,  123  U.  S. 
286,  31  L.  ed.  152,  8  Sup.  Ct.  Rep.  120;  Re 
Pennsylvania  Co.  137  U.  8.  451,  454,  34 
L.  ed.  738,  740,  11  Sup.  Ct  Rep.  141. 


Chan  Kam,  Appellant,  v.  Luthsb  C.  Stew- 
ard and  H.  Edsell.     [No.  374.] 
Aliens  —  deportation. 

Appeal  from  the  Circuit  Court  of  the 
608]*United  States  for  the  Northern  Dis- 
trict of  California  to  review  a  decree  refus- 
ing relief  by  habeas  corpus  to  an  alien  im- 
migrant detained  for  deportation  by  the 
immigration  authorities. 

Messrs.  Carroll  Cook  and  Corry  M. 
Stadden  for  appellant. 

The  Attorney  General;  the  Solicitor 
General,  and  Mr.  Assistant  attorney  Gen- 
eral Harr  for  appellees. 

December  2,  1912.  Per  Curiam:  Judg- 
ment affirmed  on  the  authority  of  Low  Wah 
Suey  V.  Backus,  225  U.  S.  460,  56  L.  ed. 
1166„  S2  Sup.  Ct.  Rep.  734,  and  ftause  re- 
manded to  the  District  Court  of  the  United 
States  for  the  Northern  District  of  Cali- 
fornia. 
0f  Ih  0A 


YuK  PiKO,  Alias  Loc  So  Mm  Appellant,  v. 

Luther    C.    Steward    and    H.    Edsell. 

[No.  375.1 
Aliens  —  deportation. 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of 
California  to  review  a  decree  refusing  re- 
lief by  habeas  corpus  to  an  alien  immigrant 
detained  for  deportation  by  the  immigra- 
tion authorities. 

Messrs.  Carroll  Cook  and  Corry  M.  Stad- 
den for  appellant. 

The  Attorney  General,  the  Solicitor 
General,  and  Mr.  Assistant  Attorney  Gkn- 
eral  Harr  for  appellees. 

December  2,  1912.  Per  Curiam:  Judg- 
ment affirmed  on  the  authority  of  Low  Wah 
Suey  V.  Backus,  225  U.  S.  460,  56  L.  ed. 
1165,  32  Sup.  Ct.  Rep.  734,  and  cause  ire- 
manded  to  the  District  Court  of  the  United 
States  for  the  Northern  District  of  Cali- 
fornia. 


F.  B.  Williams  Cypress  Company,  Ldcit- 

KD,    Plaintiff    in    Error,    v.    State    of 

Louisiana.    [No.  760.] 
Error  to  state  court  —  Federal  question. 

In  Error  to  the  Supreme  Court  of  the 
State  of  Louisiana  to  review  a  judgment 
which  affirmed  a  judgment  of  the  District 
Court  for  the  Parish  of  Assumption,  in  that 
state,  awarding  damages  for  the  conversion 
of   timber   on   certain   school   sections. 

See  same  case  below,  131  La.  62,  68  So. 
1033;  on  rehearing,  —  La.  — ,  61  So.  988. 

Mr.  Charlton  R.  Beattie  for  plaintiff  in 
error. 

Mr.  Charles  T.  Wortham  for  defendant 
in  error. 

December  9,  1912.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction,  on  the  au- 
thority of  Appleby  v.  Buffalo,  221  U.  S. 
524,  529,  55  L.  ed.  838,  840,  31  Sup.  Ct.  Rep. 
699,  and  cases  cited. 


TiLLn    Andebson,    Plaintiff    in    Error,   v. 

State  or  Connegtiout.    [No.  62.] 
Error  to  state  court  —  Federal  question. 

In  Error  to  the  Supreme  *Court  of [604 
Errors  of  the  State  of  Connecticut  to  review 
a  judgment  which,  on  a  second  appeal,  af- 
firmed a  conviction  in  the  New  Haven  Court 
of  Common  Pleas  under  an  information 
charging  the  keeping  of  a  house  of  ill  fame. 

See  same  case  below,  on  first  appeal,  82 
Conn.  Ill,  72  Atl.  648;  on  second  appeal, 
83  Conn.  55,  76  Atl.  81. 

Mr.  Ernest  L.  Averill  for  plaintiff  in 
error. 

Mr.  E.  P.  Arvine  for  defendant  in  error. 

December  16,  1912.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction.  Farrell 
v.  O'Brien  (O'Callaghan  v.  0'Brieii\  IM  U. 

S.  100,  60  L.  ^.  \^1,U  ^xi^.Ql.^^v'^'*^* 
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Oct.  TkBii. 


Addison  Ship-t-Tuok,  Plaintiff  in   Error. 

V.  Unitkd  States.    [No.  70.] 
Indians   —    Federal    regulation   —    intox- 
icating liquors. 

In  Error  to  tbe  District  Court  of  the 
United  States  for  the  District  of  Kansas 
to  review  a  conviction  for  introducing  in- 
toxicating liquors  into  the  Indian  country. 
Messrs.  F.  T.  Woodbum  and  A.  E.  Crane 
for  plaintiff  in  error. 

Tbe  Attorney  General  and  Mr.  Assistant 
Attorney  General  Harr  for  defendant  in 
error. 

December  2,  1912.  Per  Curiam:  Judg- 
ment affirmed  upon  the  authority  of  Hallo- 
well  V.  United  SUtes,  221  U.  S.  317,  55  L. 
ed.  760,  81  Sup.  Ct.  Rep.  587. 


IsAAO  A.  Mansoub,  Appellant,  ▼.  United 

States.     [No.  73.] 
Aliens  —  naturalization  —  canceling  cer- 
tificate. 

Appeal  from  the  District  Court  of  the 
United  States  for  the  Southern  District  of 
New  York  to  review  a  decree  canceling  a 
naturalization  certificate. 

See  same  case  below,  170  Fed.  671. 

Messrs.  Paul  Armitage,  Walter  S.  Pen- 
field,  and  William  L.  Penfield  for  appel- 
lant. 

The  Attorney  General  and  Mr.  Assistant 
Attorney  General  Harr  for  appellee. 

December  16,  1912.  Per  Curiam:  Judg- 
ment affirmed. 


George  Feed  Wiluams,  Executor  of  the 
Estate  of  Amey  M.  Starkweather,  Plain- 
tiff   in    Error,    T.    Joseph    U.    Stabk- 
weatheb.  Administrator,  etc.     [No.  199.] 
Error  to  state  court  —  Federal  question. 

In  Error  to  the  Supreme  Court  of  the 

State  of  Rhode  Island  to  review  an  order 

adjudging  plaintiff  in  error  in  contempt. 

See  same  case  below,  31  R.  I.  134,  76 

AtL   662. 

Mr.  James  A.  Halloran  for  plaintiff  in 
error. 

Mr.  Edward  D.  Bassett  for  defendant  in 
error. 

665]  'December  16,  1912.  Per  Curiam: 
Dismissed  for  want  of  jurisdiction.  Loe- 
ber  T.  Schroeder,  149  U.  S.  580,  585,  37 
L.  ed.  856,  859,  13  Sup.  Ct.  Rep.  934;  Miller 
T.  Cornwall  R.  Co.  168  U.  S.  131,  42  L.  ed. 
409,  18  Sup.  Ct.  Rep.  34;  F^yerweather  v. 
Riteh,  196  U.  S.  299,  49  L.  ed.  210,  26  Sup. 
Ct  Rep.  68 ;  Farrell  v.  O'Brien  ( O'Callaghan 
r.  (yBrien)  199  U.  8.  100,  50  L.  ed.  107,  26 
Sup.  Ct  Rep.  727. 


B.  Zavelo,  Plaintiff  in  Error,  v.  Leioht- 

MAN,     Goodman,     k     Company.      [No. 

300.] 
Error  to  state  court  —  Federal  question. 

In  Error  to  the  Supreme  Court  of  the 
State  of  Alabama  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Birming- 
ham City  Court,  in  favor  of  plaintiff  in  an 
action  for  conversion. 

See  same  ease  below,  171  Ala.  65,  54  Sc. 
537. 

Mr.  Oscar  R.  Hundley  for  plaintiff  in 
error. 

Mr.  Samuel  A.  Putman  for  defendant  in 
error. 

December  23,  1912.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction.  Chappell 
Chemical  k  Fertilizer  Co.  v.  Sulphur  Mines 
Co.  172  U.  S.  465,  43  L.  ed.  517,  19  Sup. 
Ct    Rep.  265,  and  cases  cited. 


John  Medley,  Plaintiff  in  Error,  t.  Statb 

OF  West  Virginia.    [No.  98.] 
Error  to  state  court  —  Federal  question. 

In  Error  to  the  Supreme  Court  of  Ap- 
peals of  the  State  of  West  Virginia  to  re- 
view a  judgment  which  affirmed  a  convic- 
tion for  murder  in  the  Criminal  Court  of 
Mercer  County,  in  that  state. 

See  same  case  below,  66  W.  Va.  216,  66 
S.  E.  358,  18  Ann.  Cas.  761. 

Mr.  Joseph  M.  Sanders  for  plaintiff  in 
error. 

Mr.  William  G.  Conley  for  defendant  in 
error. 

January  6,  1913.  Per  Curiam:  Dia- 
missed  for  the  want  of  jurisdiction  on  the 
authority  of  Spies  v.  Illinois,  123  U.  S.  131, 
181,  31  L.  ed.  80,  91,  8  Sup.  Ct  Rep.  21, 
22,  and  Seaboard  Air  Line  R.  Co.  v.  Duvall, 
225  U.  S.  477,  485,  486,  56  L.  ed.  1171,  1175, 
32  Sup.  Ct.  Rep.  790,  and  cases  cited. 


Pabk  Rapids  Lumbeb  Company,  Plaiutiff 

in  Error,  v.  United  States,  [No.  100.] 
Indians   —   restrictions   on   alienation   — 

sale  of  timber. 

In  Error  tp  the  Circuit  Court-  of  the 
United  States  for  the  District  of  Minnesota 
to  review  a  judgment  in  favor  of  the 
United  States  in  an  action  to  recover  the 
value  of  timber  cut  from  allotted  land 
within  the  limits  of  an  Indian  reservation. 

Messrs.  Ransom  J.  Powell  and  George  T. 
Simpson  for  plaintiff  in  error. 

The  Attorney  General  and  Assistant  At- 
torney General  Knaebel  for  defendant  in 
error. 

Japuary  6,  1913.  Per  Curiam.:  Judg- 
ment alBjrmed  on  the  authority  *of[i(06 
United  Statea  ▼.  Rickert,  188  U.  S.  432,  436^ 
47  L.  ed.  532,  535,  23  Sup.  Ct  Rep.  478;  act 
of  Congress  of  April  21,  1904  (33  St^t  at 
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L.  189,  209,  chap.  1402) ;  Heckman  v.  Unit- 
ed States,  224  U.  8.  413,  436,  56  L.  ed.  820, 
8^9,  32  Sup.  Ct.  Rep.  424;  and  cause  re- 
manded to  the  District  Court  of  the  Unit- 
ed States  for  the  District  of  Minnesota. 


Ex  PASTE:  In  the  Matteb  or  Jewell 
King,  Petitioner.  [No.  — ,  Original.] 
Motion  for  leave  to  file  a  petition  for  a 

Writ  of  Habeas  Corpus. 
Mr.  Burton  Smith  for  petitioner. 
January  6,  1913.    Denied. 


John  T.  Cooper,  Petitioner,  v.  C.  M.  Pratt 
et  al..  Partners,  etc.     [No.  790.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fourth  Circuit. 

See  same  case  below,  113  C.  C.  A.  666,  193 

Fed.  1020. 
Messrs.  R.  G.  Linn,  Aid  is  B.  Browne,  and 

Alex.  Britton  for  petitioner. 
No  appearance  for  respondents. 
October  21,   1912.     Denied. 


James    D.    Habdin,    Petitioner,   ▼.   Union 
'iRUST  Company  of  the  City  or  Phila- 
delphia et  al.     [No.  799.] 
Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

See  same  case  below.  111  C.  C.  A.  632, 
191   Fed.  152. 

Messrs.  Chambers  Kellar  and  Ernest  Wil- 
kinson for  petitioner. 
Ko  appearance  for  respondents. 
October  21,   1912.     Denied. 


607]*United    States,    Petitioner,    t.    A. 

Geso  Marshall.     [No.  805.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

See  same  case  below,  117  C.  C.  A.  66,  197 
Fed.  611. 

The  Attorney  General,  The  Solicitor  Gen- 
eral, and  Assistant  Attorney  General  Harr 
for  petitioner. 

Mr.  John  M.  Coleman  for  respondent. 

October  21,  1912.    Denied. 


DuNLBVT  &  Brother  Coicpant,  Petitioner, 
V.  Elizareth  Forrest.     [No.  808.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Third  Circuit. 
See  same  case  below,  116  C.  C.  A.  682, 

197  Fed.  34. 
Mr.  Henry  J.  Nesbit  for  petitioner. 
Mr.  H.  Fred  Mercer  for  respondent. 
October   21,    1912.     Denied. 

ST  Ij.  ed. 


I.  D.  Block  et  al..  Petitioners,  t.  Citt  of 

Meridlan.     [No.  716.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit. 

See  same  case  below,  169  Fed.  516. 

Messrs.  G.  Q.  Hall  and  Joseph  Hirsh  for 
petitioners. 

Mr.  Wm.  H.  Ambrecht  for  respondent 

October  28,  1912.    Denied. 


Mahoning  Valley  Railway  Company,  Pe- 
titioner, v.  Belinda  O'Hara.  [No.  768.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Sixth  Circuit. 

See  same  case  below,  116  C.  C.  A.  495, 

196  Fed.  945. 
Mr.  George  F.  Arrel  for  petitioner. 
Mr.  Charles  Koonce,  Jr.,  for  respondent. 
October  28,  1912.    Denied. 


American  Fidelity  Company,  Petitioner,  v. 

S.   H.   Velie,   Doing   Business   as   Velie 

Motor  Company.     [No.  813.] 

'Petition  for  a  Writ  of  Certiorari  to[608 
the  United  States  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit. 

See  same  case  below,  116  C.  C.  A.  22,  196 
Fed.  190. 

Messrs.  Joseph  S.  Brooks  and  Louis  C. 
Boyle  for  petitioner. 

Mr.  Henry  De  L.  Ashley  for  respondent. 

October  28,  1912.    Denied. 


Detroit  Steel  Coopebaoe  Company,  Peti- 
tioner,  V.   SisTERSvnxE   Brewing   Com- 
pany et  al.     [No.  825.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fourth  Circuit. 
Messrs.  Geo.  M.  Hoffheimer,  O.  B.  Taylor, 

and  Chas.  M.  Kimball  for  petitioner. 
No  appearance  for  respondents. 
November  4,   1912.     Granted. 


Repurlio  Rubder  Company,  Petitioner,  ▼. 

Morgan  k  Wright.    [No.  814.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

See  same  case  below,  117  C.  C.  A.  45,  197 
Fed.   549. 

Mr.  Marshall  A.  Christy  for  petitioner. 

Mr.  Antonio  Knauth  tot  t^%^tAvso^ 

November  4,  V^VL.   \>«t\«^« 
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MOKONQAHELA  RiYEB  CONSOLIDATED  COAL  k 

CoKB  Ck)MFANT  et  al.,  PetitionerB,  v.  Mbs. 
Bessie   SdHiNNEBREB.     [No.   832];    and 

MONONOAHELA  RiVEB  CONSOLIDATED  COAI. 

&  Coke  Company  et  al.,  Petitioners,  v. 

Mbs.  Emma  Hubst.     [No.  833.] 

Petition  for  Writs  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit. 

See  same  case  helow,  117  C.  C.  A.  193, 
196  Fed.  375. 

Messrs.  Frank  S.  Masten,  Chas.  M.  John- 
son, R.  P.  Cary,  and  Chas.  H.  Stephens  for 
petitioners. 

Mr.  F.  Zimmerman  for  respondents. 

NoTember  4,  1912.     Deni^ 


609]*New  York,  New  Haven,  k  Habttobd 
R.  It.  Company,  Owner,  etc.,  Petitioner,  v. 
RivEB  k  Habbob  Tbanspobtation  Com- 
pany.    [No.  835.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 

See  same  case  below,  114  C.  C.  A.  155, 

194  Fed.  77. 
Mr.  Edward  B.  Bobbins  for  petitioner. 
Mr.  Chas.  C.  Burlingham  for  respondent. 
November  4,  1912.    Denied. 


John  L.  Habt,  Administrator,  etc.,   Peti- 
tioner,  V.    Northebn    Pacific   Railway 
Company.    [No.  822.] 
Petition  for  a  Writ  of  Certiorari  to  tho 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit. 

See  same  case  below,  116  C.  C.  A.  12,  196 

Fed.  180. 
Mr.  Francis  B.  Hart  for  petitioner. 
No  appearance  for  respondent. 
November  11,  1912.    Denied. 


John  W.  Pattebson,  Petitioner,  v.  United 

States.     [No.  830.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of  Colum- 
bia. 

See  same  case  below,  39  App.  D.  C.  84. 

Mr.  Matthew  E.  O'Brien  for  petitioner. 

The  Attorney  General  and  Mr.  Assistant 
Attomey^  OenerB)  JJ arr  for  respondent. 
November  18,  1912.     Denied. 

tso 


E.  A.  Blount  et  al ,  Petitioners,  v.  Geobqi 

E.  Downs  et  al.    [Na  809.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

See  same  case  below,  on  first  writ  of 
error,  31  L.BJi.(N.S.)  1076,  95  G.  C.  A. 
289,  170  Fed.  16;  on  second  writ  of  error, 
114  C.  G.  A.  664,  194  Fed.  1020. 

Messrs.  J.  C.  McBeynolds  and  George  C. 
Greer  for  petitioners. 

Messrs.  Hiram  Garwood  and  Maxwell 
Evarts  for  respondents. 

December  2,  1912.    Denied. 


Dan     KovoLorr,     Petitioner,     v.     Unttbd 

States.     [No.  841.] 

Petition  for  a  Writ  of  Certiorari  •to[«l# 
the  United  States  Circuit  Court  of  Appeals 
for  the  Seventh  Circuit. 

See  same  case  below,  202  Fed.  475. 

Messrs.  Benjamin  C.  Bachrach  and  John 
F.  Geeting  for  petitioner. 

The  Attorney  General  and  the  Solicitor 
General  for  respondent. 

December  9,  1912.     Denied. 


Fab&iebs  k  Mechanics  Bank  of  Vandalia, 
Illinois,  Petitioner,  v.  Habbison  W. 
Maines.     [No.  850.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit. 

See  same  case  below,  on  first  writ  of 
error,  105  C.  C.  A.  329,  183  Fed.  37;  on 
Becond  writ  of  error,  115  C.  C.  A.  64,  196 
Fed.  62. 

Mr.  Bernard  B.  Selling  for  petitioner. 

Mr.  John  C.  Donnelly  for  respondent. 

December  9,  1912.    Denied. 


WoBK  Mining  k  Miluno  Coicpant,  Peti- 
tioner, V.  Db.   Jack   Pot   Mining   Com- 
pany.    [No.  855.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit. 
See  same  case  below,  114  G.  C.  A.  392, 

194  Fed.  620. 
Messrs.   Charles   S.   Thomas,    Henry    C. 

Hall,   William  H.  Bryant,  and  George  L. 

Nye  for  petitioner. 
Mr.  William  V.  Hodges  for  respondent. 
December  9,  1912.    Denied. 
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Btboit  E.  Vah  Aukbr  at  al.,  PetitionerB,  y.  * 

MONABH-TOUHKB  COMPANT.      [Not.   860 

and  861.] 

Petition  for  Writs  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Serenth  Circuit 

See  lame  eaaa  below,  117  C.  C.  A.  605, 
199  Fed.  128. 

Mr.  C.  Clarence  Poole  for  petitioners. 

Mr.  Thomas  A.  Banning  for  respondent. 

December  89  1912.    Denied. 


LuTOHSB  k  MooBi  LuHBm  CoMPurr  et  al.,t 

Petitioners,  t.  William  H.  Khiqht  et  al. 

[No  810.] 
611]     'Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Appeals 
for  the  V'dih  Circuit. 

See  same  case  below,  114  C.  C.  A.  665, 
194  Fed.  1022. 

Mr.  A.  P.  Pujo  for  petitioners. 

No  appearance  for  respondents. 

December  16,  1912.    Denied. 


Chablotti  Cassidt,  Petitioner,  t.  Silvkb 

Kmo  Coalition  Mines  Compant.     [No. 

839.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

See  same  case  below,  117  C.  C.  A.  640, 
199  Fed.  100. 

Mr.  John  A.  Shelton  for  petitioner. 

No  appearance  for  respondent. 

December  16,  1912.    Denied. 


Flobencb  a.  Habpeb,  Petitioner,  t.  Louis 

L.  Taylob.     [No.  856.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit. 

See  same  case  below,  113  C.  C.  A.  678, 
193  Fed.  944. 

Mr.  James  H.  Vahey  for  petitioner. 

Mr.  Lewis  Miles  for  respondent. 

December  16,  1912.    Denied. 

tDeath  of  Henry  J.  Lutcher,  one  of  the 
petitioners,  suggested  December  9,  1912, 
and  i4>pearanoe  of  Frances  A.  Lutcher, 
widow,  and  Miria  M.  Stark  and  Carrie  L. 
Brown,  ddldren  of  Henry  J.  Lutcher,  de- 
•eased*  as  jMuiias  petitionen  herein. 


William  W.  Wishabt,  etc..  Petitioners  t. 

SuPBBMX  Council  or  the    Rotal    Ab- 

CANUM.     [No.  872.] 

Petition  for  a  Writ  of  Certiorari  to  iht 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit. 

See  same  case  below,  112  C.  C.  A.  691, 
192  Fed.  458. 

Messrs.  A.  S.  Worthington  and  J.  Roy 
Dickie  for  petitioners. 

Mr.  Joseph  A.  Langfitt  for  respondent. 

December  16,  1912.    Denied. 


C.    E.    Mttohkll,    Petitioner,    t.    Unttbh 

States.     [No.  846.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
*the  Ninth  Circuit.  [612 

See  same  case  below,  116  C.  C.  A.  436, 196 
Fed.   874. 

Mr.  Hosea  B.  Moulton  for  petitioner. 

The  Attorney  Gkneral  and  Mr.  Assistant 
Attorney  Qeneral  Harr  for  respondent. 

December  23,  1912.    Denied. 


Skbblb    Coal     Company,     Petitioner,     w, 
GoHEN    C.    Abnold,    Trustee    in    Bank- 
ruptcy, etc.     [No.  866.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 
See  same  case  below,  118  C.  C.  A.  545. 

200    Fed.   393. 
Mr.  Nicholas  W.  Hacker  for  petitioner. 
Mr.  C.  Andrade,  Jr,  for  respondent. 
December  23,  1912.    Denied. 


Mas.  Bessie  Sohinnebbeb  et  al..  Petition- 
ers,    V.     MONONOAHELA     RiVEB     CONSOU- 

OATED  Coal  k  Coke  Company    et    al. 

[No.  874.] 

Petition  for  a  Writ  of  Certiorari  to  tlie 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit. 

See  same  case  balow^  119  C.  C  A.  127, 
200  Fed.  711. 

Mr.  F.  Zimmerman  for  petitioners. 

Mr.  Frank  S.  Masten  for  respondents. 

December  23,  1912.    Denied. 


John    M.    Conboy    et   al.,    Petitioners,    ▼. 
Penn  Elbctbioal  Manufaotubinq  Com- 
pany.   [No.  879.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Third  Circuit. 
See  same  case  below,  118  C.  C.  A.  101, 

199  Fed.  427. 
Mr.  Paul  Synnestvedt  for  petitioners. 
Messrs.  Edward  Rector  and  J.  M.  Nesbit 

for  respondent. 

December  V^,  V^\%.   I>«n\^ 

V 
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Oct.  Tkhu, 


Chablss  F.  Allen,  Executor,  etc..  Petition- 
er, y.  Seaboard  Aib  Line  Railway  et  al. 
[No.  881.] 

Petition  for  a  Writ  of  Certiorari  to  the 
eiSJUnited  'States  Circuit  Court  of  Ap- 
peals for  the  Second  Circuit. 

See  same  case  below,  112  C.  C.  A.  642, 
102  Fed.  480. 

Mr.  Ferdinand  E.  M.  Bullowa  for  peti- 
tioner. 
Mr.  James  Byrne  for  respondents. 
January  6,  1013.    Denied. 


HowABD  H.  Stphbb  et  al.,  Petitioners,  y. 

Bouydcr-Iaegeb    Coal    Land    Company. 

[No.  883.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit. 

See  same  case  below.  111  C.  C.  A.  673, 
191  Fed.  1006. 

Mr.  John  H.  Holt  for  petitioners. 

Mr.  George  £.  Price  for  respondent. 

January  6,  1013.    Denied. 


Keystone   Type    Foundry,    Petitioner,    v. 

National  Compositype  Company.     [No. 

802.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit. 

See  same  case  below,  113  C.  C.  A.  667, 
103  Fed.  1021. 

Mr.  E.  W.  Bradford  for  petitioner. 

No  appearance  for  respondent. 

January  6,  1913.     Denied. 


Waltbb  Mubpht,  Petitioner,  v.  Ashley  M. 

Gould,  Associate  Justice,  etc.    [No.  895.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of  Colum- 
bia. 

See  same  case  below,  30  App.  D.  C.  363. 

Mr.  John  Altheus  Johnson  for  petitioner. 

No  appearance  for  respondent. 

January  6,  1013.    Denied. 


*Habtfobd  Rubber  Works  Company,[6]4 

Petitioner,    v.    Metallic    Rubber    Tire 

Company.     [No.  906.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Second  Circuit. 

See  same  case  below,  200  Fed.  743. 

Mr.  Livingston  Gifford  for   petitioner. 

Mr.  Norman  Johnson  for  respondent. 

January   13,  1013.     Denied. 


Charles  Grikg,  Owner,  etc.,  Petitioner,  v. 

Rosa  Lee  Cherry,  Administratrix,  et  al. 

[No.  908.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  fof 
the  Fourth  Circuit. 

Messrs.  Howard  M.  Long,  J.  Parker  Kir- 
lin,  and  Edward  R.  Baird,  Jr.,  for  peti- 
tioner. 

Mr.  Henry  Bowden  for  respondents. 

January  13,  1913.     Denied. 


Royal  Bosworth  Young  et  al..  Petitioners, 

V.  United  Zinc  Ck)MPANiES  et  al.     [No. 

909.] 

Petition  for  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  foi 
the  First  Circuit. 

See  same  case  below  117  C.  C.  A.  30a, 
198  Fed.  693. 

Mr.  Robert  O.  Harris  for  petitioners. 

Messrs.  Samuel  Williston  and  llollis  R 
Bailey  for  respondents. 

January  13,  1013.     Denied. 


J.  G.  Brill  Company,  Petitioner,  v.  Bemis 
Car  Box  Company.     [No.  910.] 
Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
tlie  Third  Circuit. 

See  same  case  below,  200  Fed.  740. 
Messrs.  J.   Edgar  Bull,   Alexander  Simp- 
son, Jr.,  and  Francis  Rawie,  for  petitioner. 
Messrs.     John     G.     Johnson,     Henry     1*. 
Brown,  and   Antonio   Knaiith,   for   respond- 
ent. 

January  13,  1913.     Denied. 


J.  L.  SHiirB,  Petitioner,  t.  United  States. 

[Na  887.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

Mr.  W.  8.  Welch  for  petitioner. 

The  Attorney  General  and  Assistant  At- 
tornej^  OeDerB)  Harr  for  respondent. 
JmnuMrj  13,  1913.    Denied. 


'Northern  Indiana  Gas  &  Electric[615 
Co.,  Appellant,  v.  Mayor  and  Board  or 
Public   Works   of  the   City   of   Ham- 
mond, Indiana,  et  al.     [No.  20.] 
Appeal    from    the    Circuit   Court    of    the 
United  States  for  the  District  of   Indiana. 
Mr.  Max  Pam  for  appellant. 
Mr.  Edward  F.  Colladay  for  appellee. 
October  14,   1912.     Dismissed   per  stipu- 
lation, and  cause  remanded  to  the  District 
Court  of  the  United  States  for  the  District 
of  Indiana. 

226  U.  8. 
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St.   Louis   k   San   Fbancibcx)  R.   R.  Co., 

Plaintiff  in  Error,  y.  William  Hetseb. 

[No.  133.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Arkansas. 

Mr.  W.  F.  Evans  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

October  14,  1012.  Dismissed  with  costs, 
on  motion  of  counsel  for  the  plaintiff  in 
error. 


Atchison,  Topeka,  &  Santa  Fk  Rt.  Co., 

Plaintiff  in  Error,  ▼.  I.  A.  Taok.     [No. 

183.] 

In  Error  to  the  Court  of  Civil  Appeals 
for  the  Fourth  Supreme  Judicial  District 
of  the  State  of  Texas. 

Messrs.  Gardiner  Lathrop,  J.  W.  Terry, 
and  A.  H.  Culwell  for  plaintiff  in  error. 

Mr.  George  £.  Wallace  for  defendant  in 
error. 

October  14,  1012.  Dismissed  with  costs, 
on  motion  of  counsel  for  the  plaintiff  in 
error. 


NoBTH  River  Insubance  Company,  Plain- 
tiff in  Error,  v.  W.  B.  HiosoN.  [Na 
227.] 

616]     In  Error  to  the  Supreme  Court  *of 

the  State  of  North  Carolina. 

Mr.   Charles  W.  Tillett  for  plaintiff  in 

error. 
No  appearance  for  defendant  in  error. 
October  14,  1012.     Dismissed  with  costs, 

on  motion  of  counsel  for  the  plaintiff  in 

error. 


FiDEUTT    Trust    Company,  Appellant,  v. 

LoN  H.  Gaskell,  Receiver.     [No.  228.] 

In  Error  to  the  District  Court  of  the 
United  States  for  the  Western  District  of 
Missouri. 

Messrs.  Frank  Hagerman  and  Justin  D. 
Bowersock  for  appellant. 

Mr.  John  M.  Cleary  for  appellee. 

October  14,  1012.  Dismissed  with  costs, 
per  stipulation. 


United  SxATEb  Express  Company,  Plaintiff 

in  Error,  v.  State  or  Nebraska.     [No. 

233.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Nebraska. 

See   same   case   below,   85   Neb.   42,    122 
N.  W.  607. 

Messrs.  Charles  J.  Greene  and  Ralph  W. 
Breckenridge  for  plaintiff  in  error. 

Messrs.  W.  T.  Thompson  and  Grant  G. 
Martin  for  defendant  in  error. 

October  14,  1012.     Dismissed  with  costs, 
OB  motion  of  counsel  for  the  plaintiff   in 
error. 
S7  Lk  0d. 


St.  Louis  &  San  Francisco  R.  R.  Company, 

Plaintiff  in   Error,  v.  Cassie  ELitchsn. 

[No.  317.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Arkansas. 

Messrs.  W.  F.  Evans  and  E.  T.  Miller  for 
plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

October  14,  1012.  Dismissed  with  costs, 
on  motion  of  counsel  for  the  plaintiff  in 
error. 


^Central  R.  R.  Company  or  New  Jer-[617 
8EY,  Plaintiff  in  Error,  v.  Michael  Co 
LASURDO.     [No.  560.] 
In  Error  to  the   United  States   Circuit 

Court  of  Appeals  for  the  Second  Circuit. 
Mr.  Robert  Thorne  for  plaintiff  in  error 
No  appearance  for  defendant  in  error. 
October  14,  1012.    Dismissed  with  costs. 

on  motion  of  counsel  for  the  plaintiff  in 

error. 


Bernard  Haas  by  Sadie  Haas,  his  Guardian 

ad  litem,  et  al.,  Appellants,  v.  Greystoke 

Castle  S.  S.  Company  (Ltd.),  etc    [No 

500.] 

Appeal  from  the  District  Court  of  the 
United  States  for  the  Northern  District  of 
California. 

Messrs.  E.  B.  McClanahan  and  Charles  T 
Tittman  for  appellants. 

Mr.  J.  Parker  Kirlin  for  appellees. 

October  14,  1012.  Dismissed  with  costs, 
on  motion  of  counsel  for  the  appellants. 


Great  Northern  Railway  Company,  Peti- 
tioner, V.  Wayland  Sloan  et  al.,  Minors, 
etc.   [No.  712.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

See  same  case  below,  116  C.  C.  A.  00, 
106  Fed.  270. 

Messrs.  E.  C.  Lindley  and  Charles  S.  Al- 
bert for  petitioner. 
No  appearance  for  respondents. 
October  14,  1012.     Dismissed  on  motion 
of  counsel  for  the  petitioner. 

Antonio  Joaquin  Luis  Sanchez  db  Lab- 
RAGom  et  al..  Plaintiffs  in  Error,  v.  Sal- 
vador Castello  et  al.     [No.  6.] 
In   Error  to  the  District  Court  of  the 

United  States  for  Porto  Rico. 
Messrs.  James  Byrne,  Francis  H.  Dexter, 

and  Hugo  Kohlmann  for  ^plaintiffs  in[618 

error. 
No  appearance  for  defendants  in  error. 
October  24,  lOU.    BSamx^in^  ^>iXi  tmXa^ 

purBuaBt  to  tb«  I^VdaUmoX^d^  ^>a\^ 

%%1 
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SAMxnEL  LoEB,  Plaintiff  in  Error,  v.  State 

cxr  Geobgia.    [No.  21.] 

In  Error  to  the  Court  of  Appeals  of  the 
State  of  Georgia. 

No  appearance  for  plaintiff  in  error. 

Mr.  Tbomaa  S.  Felder  for  defendant  in 
•rror. 

October  30,  1012.  DiBmisaed  with  costs, 
pursuant  to  the  Sixteenth  Rule,  on  motion 
of  Mr.  Thomas  S.  Felder  for  the  defendant 
in  error. 


ATcmsoir,  Topbka,  k  Saitta  Fk  Railway 

Company  et  al..  Plaintiffs  in  Error,  v. 

Valentina  Chaves  de  Padhj^.     [No. 

547.] 

In  Error  to  the  Supreme  Court  of  the 
Territory  of  New  Mexico. 

Mr.  Robert  Ounlap  for  plaintiffs  in  error. 

No  appearance  for  defendant  in  error. 

November  4,  1012.  Dismissed  with  costs, 
per  stipulation,  and  cause  remanded  to  the 
Supreme  Court  of  the  state  of  New  Mex- 
ica 


M.  Kahn  k  Bbothbb,  Plaintiff  in  Error,  v. 

J.  F.  Bledsoe,  Trustee,  etc.     [No.  4.] 

In  Error  to  the  Supreme  Court  of  the 
state  of  Oklahoma. 

See  same  case  below,  22  Okla.  666,  132 
Am.  St.  Rep.  665,  08  Pac.  021. 

Mr.  Wm.  F.  Bowman  for  plaintiff  in  er- 
ror. 

Mr.  6.  T.  Bledsoe  for  defendant  in  error. 

November  4,  1012.  Dismissed  with  costs, 
pursuant  to  the  Sixteenth  Rule,  on  motion 
of  Mr.  Evans  Browne  in  behalf  of  counsel 
for  the  defendant  in  error. 


Minneapolis  k  St.  Louis  Railroad  Com- 
pany, Plaintiff  in  Error,  v.  Clarence  C. 
Gray.     [No.  125.] 

619]     *In  Error  to  the  Supreme  Court  of 

the  State  of  Minnesota. 

See  same  case  below,  110  Minn.  527,  124 

N.  W.  1100. 

Mr.  Wm.  H.  Bremner  for  plaintiff  in  er- 
ror. 
No  appearance  for  defendant  in  error. 
November  11, 1012.    Dismissed  with  costs 

on  authority  of  counsel  for  the  plaintiff  in 

error. 


A.  W.  Morse,  Plaintiff  in  Error,  v.  Balti- 
more k  Ohio  Southwestern   Railway 
Company.     [No.  747.] 
In   Error  to  the   District  Court  of   the 

United  States  for  the  Northern  District  of 

Texas. 
Mr.  Wm.  H.  Atwell  for  plaintiff  in  error. 
No  appearance  for  defendant  in  error. 
•^arember  JS,  J912,    Dismissed  with  costs 
oa  motion  of  cotuuel  tor  plMiniiff  in  error. 


G.   L.   Crknbhaw,   Appellant,   v.   Carroll 

Allen,  as  Trustee  in  Bankruptcy  of  tlM 

Estate   of   Fred   Dorr,   Bankrupt.      [No. 

780.] 

Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.' 

Mr.  Wm.  B.  Mathews  for  appellant. 

Mr.  Jas.  H.  Shankland  for  respondent. 

November  15,  1012.  Dismissed,  each  par- 
ty paying  his  own  costs,  per  stipulation. 


United  States  or  America,  Complainant* 
V.  People  or  the  State  or  New  York 
et  al.     [No.  5,  original.] 
The  Attorney  General  for  complainant. 
Mr.  James  M.  Hunt  for  respondents 
December    2,    1012.     Dismissed    without 
prejudice,  on  motion  of  Mr.  Solicitor  Gen- 
eral Bullitt  for  the  complainant. 


Marius  Calmels,  Appellant,  v.  Samuel  W. 
Backus,  Commissioner  of  Immigration, 
etc.  [No.  703];  •Victor  Vinol,  Ap-[6a0 
pellant,  v.  Samuel  W.  Backus,  Commis- 
sioner of  Immigration,  etc  [No.  704]; 
Leopold  Calmels,  Appellant,  v.  Samuel 
W.  Backus,  Commissioner  of  Immigration, 
etc.  [No.  705] ;  Mabia  Louise  Calmels, 
Appellant,  v.  Samuel  W.  Backus,  Com- 
missioner of  Immigration,  etc.  [No. 
706];  and  Valerie  Calmels,  Appellant, 
V.  Samuel  W.  Backus,  Commissioner  of 
Immigration,  etc.  [No.  707]. 
Appeal   from   the  District  Court  of  the 

United  States  for  the  Northern  District  of 

California. 
Mr.  Corry  M.  Stadden  for  appellants. 
The  Attorney  General  for  appellee. 
December  2,  J012.    Dismissed  with  costs, 

on  motion  of  Mr.  Corry  M.  Stadden  for  the 

appellants. 


Gaspar  Cue  et  al..  Appellants,  v.  Wiluam 

C.  Cotton  et  al..  Executors,  etc.,  et  al. 

[No.  88.] 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of 
Texas. 

Mr.  A.  Seymour  Thurmond  for  appel- 
lants. 

No  appearance  for  appellees. 

December  10,  1012.  I^ismissed  with  costs, 
pursuant  to  the  Tenth  Rule,  and  cause  re- 
manded to  the  District  Court  of  the  United 
States  for  the  Western  District  of  Texas. 


lilt. 


MXMORAKDUM  CA8B8. 


Ed.  BfeowK  et  t^L,  PUintiffs  in  Error,  y. 

PkAKK  M.  FowKBB,  Judgv,  et  aL     [No. 

M.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Iowa. 

Mr.  Benjamin  I.  Salinger  for  plaintilTa  in 
•rror. 

No  appearance  for  defendants  in  error. 

December  13,  1912.  Diemiased  with 
costs,  pursuant  to  the  Tenth  Rule. 


6S1]*Ed.  Bbown  et  al.,  Plaintiffs  in  Er- 
ror, T.  *Pbaitk  M.  Powebs,  Judge,  et  al. 
[No.  96.] 
In  Error  to  the  Supreme  Court' of  the 

State  of  Iowa. 
Mr.  Benjamin  I.  Saliiiger  for  plaintiffs  in 

error. 
No  appearance  for  defendants  in  error. 
December  13,  1912.    Dismissed  with  eosts, 

pursuant  to  the  Tenth  Rule. 


VoHN  H.  Hail,  Plaintiff  in  Error,[«ll 

T.  Umm  Staibs.    [No.  117.] 

In   Error  to  the  Cireoit  Court  of  the 

United  States  for  the  District  of  Oregon. 

Mr.  John  H.  Hall,  pro  te,  for  plaintiff  in 

error. 

The  Attorney  General  for  defendant  in 
error. 

January  0,  1913.  Dismissed,  on  motion 
of  Mr.  Solicitor  General  Bnllitt  for  the  de- 
fendant in  error,  and  cause  remanded  to 
the  District  Court  of  the  United  States  for 
the  District  of  Oregon. 


Fbank    F.    Lamb,    Plaintiff    in    Error,    ▼. 

Samukl  B  Bakxb.    [No.  267.] 

In  Error  to  the  Supreme  Court  of  the 
State  oi,  Oklahoma. 

Mr.  George  S.  Ramsey  for  plaintiff  in 
error. 

No  appearance  for  defendant  in  error. 

December  18,  1912.  Dismissed  with 
eosts,  on  motion  of  counsel  for  the  plain- 
tiff in  error. 


Seaboabd  Fibs  &  Mabine  Insubancb  Com- 

PAirr,    Plaintiff    in    Error,    ▼.    Gustavx 

Monteleonb.     [No.  110.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Louisiana. 

See  same  case  below,  126  La.  807,  62  So. 
1032. 

Mr.  Edgar  H.  Farrar  for  plaintiff  in 
error. 

Messrs.  Benjamin  Rice  Foreman  and 
Anthony  J.  Rossi  for  defendant  in  error. 

December  19,  1912.  Dismissed  with 
costs,  per  stipulation. 


Chicago,  Milwaukee,  k  St.  Paul  Rail- 
way  CbMPAifT,    Plaintiff    in    Error,    ▼. 
Michael  Kilet.    [No.  114.] 
In  Error  to  the  Supreme  Court  of  the 

State  of  Wisconsin. 
Metsra.  Burton  Hanson  and  C.  H.  Van 

Alstine  for  plaintiff  in  error. 
No  appearance  for  defendant  in  error. 
December    19,    1912.      Dismissed     with 

aoets,  pursuant  to  the  Tenth  Rule. 
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United    States,    Plaintiff    in    Error,    t. 

NOBTHEBN    ComfEBCIAL   COMPANT.      [No. 

648.] 

In  Error  to  the  District  Court  of  the 
United  States  for  the  Fourth  Division,  Ter- 
ritory of  Alaska. 

The  Attorney  General  for  plaintiff  in  er- 
ror. 

Messrs.  John  Sidney  Webb  and  Edward 
M.  deary  for  defendant  in  error. 

January  0,  1913.  Dismissed,  on  motion 
of  Mr.  Solicitor  General  Bullitt  for  the 
plaintiff  in  error. 


Augustus  Bubgdost,  SunriTing  Trustee,  et 

al..  Appellants,  t.  Lemuel  E.  Mathew. 

[No.  182.] 

Appeal  from  the  Court  of  Appeals  of  the 
District  of  Columbia. 

Mr.  John  Ridout  for  appellants. 

No  appearance  for  appellee. 

January  6,  1913.  Dismissed  with  costs, 
on  motion  of  counsel  for  the  appellanta. 


Gebman  Insubance  Company,  Plaintiff  in 
Error,  v.  Commonwealth  or  SIentucxt, 
FOB  THE  Use,  etc.,  of  the  Louibyilli 
School  Boabd  et  id.     [No.  316.] 
In  Error  to  the  Court  of  Appeals  of  the 

State  of  Kentucky. 
Messrs.  Louis  B.  Wehle  and  0.  *A.[6St 

Wehle  for  plaintiff  in  error. 
No  appearance  for  defendants  in  error. 
January  0,  1913.     Dismissed  with  costs, 

on  motion  of  counsel  for  the  plaintiff  in 

error. 


St.  Louis  Faib  Association,  Plaintiff  in 

Error,  ▼.  Gilsonite  Roofing  k  Paying 

Company.     [No.  210.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Missouri. 

See  same  case  below,  231  Mo.  689,  182 
S.  W.  667. 

Messrs.  Henry  W.  Bond  and  Thomav 
Bond  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

January  13,  1913.  Dismissed  with  costs 
j  on  motion  of  counsel  for  the  ^lalnl\ft  Sea 


error. 
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Louis   F.   Bbaun,   Appellant,   v.   Lindsay 
Russell,  Trustee,  et  al.     [No.  329.] 
Appeal  from   the  United   States   Circuit 

Court  of  Appeals  for  the  Second  Circuit. 
Mr.  Dix  W.  Noel  for  the  appellant. 
Mr.  Daniel  P.  Hays  for  the  appellees. 
July   12,   1912.     Dismissed   pursuant   to 

the  Twenty-eighth  Rule. 


Walteb  Bamford,  Appellant,  v.  Lindsay 
Russell,  Trustee,  et  al.     [No.  330.] 
Appeal  from  the  United  States   Circuit 

Court  of  Appeals  for  the  Second  Circuit. 
Mr.  Dix  W.  Noel  for  the  appellant. 
Mr.  Daniel  P.  Hays  for  the  appellees. 
July    12,    1912.     Dismissed   pursuant  to 

the  Twenty-eighth  Rule. 


Lindsay  Russell,   Trustee,   Appellant,   v. 

Walter  Bamford  and  Louis  F.  Braun. 

[No.  331.] 

Appeal   from  the  United   States   Circuit 
Court  of  Appeals  for  the  Second  Circuit. 
624]     *Mr.   Daniel   P.  Hays  for   the  ap- 
pellant. 

Mr.  Dix  W.  Noel  for  the  appellees. 

July   J2,    1912.     Dismissed   pursuant   to 
the  Twenty-eighth  Rule. 


Western     Union     Telegraph     Company, 

Plaintiff  in  Error,  v.  Nancy  E.  Gilkin- 

SON.     [No.  96.] 

In  Error  to  the  Appellate  Court  of  the 
State  of  Indiana. 

See  same  case  below,  46  Ind.  App.  29, 
90  N.  E.  650. 
886 


Mr.  Samuel  0.  Pickens,  Mr.  Robert 
Franklin  Davidson,  Mr.  George  H.  Fearons, 
Mr.  Rush  Taggart,  and  Mr.  Francis  Ray- 
mond Stark  for  the  plaintiff  in  error. 

Mr.  Charles  W.  Hi  Her  for  the  defendant 
in  error. 

July  31,  1912.  Dismissed  pursuant  to 
the  Twenty-eighth  Rule. 


Amebican  Realty   Company,  Plaintiff  in 

Error,    v.    Leah    A.    Thompkins.      [No. 

328.] 

In  Error  to  the  Court  of  Appeals  of  the 
District  of  Columbia. 

Mr.  Milton  Strasburger  for  the  plaintiff 
in  error. 

Mr.  Alexander  Wolf  and  Mr.  J.  J.  Dar- 
lington for  the  defendant  in  error. 

September  17,  1912.  Dismissed  pursuant 
to  the  Twenty-eighth  Rule. 


Monett   Electbic    Light,    Poweb,   &    Itic 

Company,  Appellant,  v.  City  of  Monett, 

Missouri.     [No.  235.] 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of 
Missouri. 

See  same  case  below,  186  Fed.  360. 

Mr.  Joseph  M.  Hill,  Mr.  James  Hrizzo- 
lara,  and  Mr.  H.  L.  Fitzhugh  for  the  appel- 
lant. 

Mr.  John  M.  Wood  for  the  appellee. 

October  10,  1912.  Dismissed  pursuant  to 
the  Twenty-eighth  Rule. 

226  U.  S. 


CASES 


ARGUED  AND  DEOIDBD 


SUPREME  COUET 


UNITED   STATES 


OCTOBER  TERM,   1912. 


VoL  8S7. 


•t  It. 


REFERENCE  TABLE 

or  SUCH  UASBS 

DBOIDED  IN  U.  8.  SUPEEME  OOUET, 
OOTOBBR  TERM,  1919. 


^227, 


tM  AIM  ArruBii 
OFFICIAL 


wT 


07  U.S. 

Title. 

Here 
la. 

Off.  Sen. 

Tltte. 

Ben 

la. 

176-178 

RobiiiBon  ▼.  Lundrigan 

470 

828-881 

Athanasaw  ▼.  United  States 

630 

178-180 

<i                     «•* 

471 

381-833 

«*                                              M 

631 

180 

<«                                           M 

472 

833 

Bennett  ▼.  United  States 

631 

181-183 

Gutierrez    Del    Arroyo.    ▼. 

837-338 

II                      «i 

633 

Graham 

472 

338-338 

<«                                              M 

634 

188-184 

M                             « 

478 

340 

Harris  t.  United  States 

634 

184 

Cbicaso,  R.  I.  &  P.  R.  Oo. 

T.  Sshwybart 

340-341 

M                                          M 

686 

478 

342 

Stuart  T.  Union  P.  R.  Co. 

636 

182-103 

M                    « 

477 

343-346 

M                                             M 

640 

188-194 

l«                             M 

478 

346-348 

M                                               M 

641 

104 

BrooklTD    MiD.    &   Milling 

348-360 

M                                               « 

642 

Co.  T.  liiUer 

478 

360-363 

M                                               •• 

643 

198-199 

M                             M 

479 

363-^54 

M                                               M 

644 

199-201 

M                           M 

480 

366 

Northern    P.    R.    Co,    t. 

201-202 

M                             M 

481 

United  States 

644 

202 

United  Statee  y.  Winalow 

481 

356-367 

M                             M 

646 

214-216 

M                                m 

484 

357-359 

M                             M 

647 

216-218 

M                                m 

486 

359-362 

M                             M 

648 

218 

St.  Louis  8.  W.  R.  Co.  T. 

362-365 

M                           M 

649 

Alexander 

486 

366^67 

M                           M 

660 

221-224 

M                              •• 

487 

367 

M                             M 

661 

224-226 

M                   m 

488 

368 

Wadkins  t.  Produeers  Oil 

226-228 

M                           « 

489 

Co. 

651 

229 

Soott  T.  Lattig 

400 

360 

M                             M 

553 

239-241 

M                    a 

495 

369-371 

M                             M 

664 

241-243 

<l                            M 

496 

371-374 

M                             M 

656 

848-246 

M                          M 

497 

374-376 

M                             M 

1  666 

246 

Johnion  t.  Hoj                     i 

497 

375 

CordoTa    t.    Folgueras    7 

246 

M               ««• 

498 

Rijos 

656 

t46-«48 

«f                              M 

499 

376-377 

«f                           M 

657 

848 

New  York  C.  ft  H.  R.  R. 

377-379 

M                            M 

568 

Ca  T.  Board  of  Choaen 

379 

Luke  T.  Smith 

658 

Freeholders 

499 

380-382 

M                        M 

661 

268-267 

M                   m 

602 

382 

Porto  Rico  T.  Title  Onar^ 

267-269 

m                   m 

603 

antr  ft  8.  Co. 

661 

269-262 

••                   m 

604 

383-384 

'        M                           M 

662 

262-266 

M                           •• 

606 

384-386 

M                 •• 

668 

266 

«                           « 

606 

386-389 

M                             M 

664 

266-268 

St  Louit,  L  IC.  ft  8.  R.  Oa. 

389 

666 

T.  Edwarda 

606 

392-394 

M                                         M 

666 

269-270 

M                             M 

607 

394-396 

M                                         M 

667 

270 

Porto    Rico    T.    RosalT    j 

396-399 

M                                         M 

668 

GastiUo 

607 

399-401 

M                                         M 

669 

278-274 

M                            « 

608 

401 

669 

274-277 

«                  m 

609 

408 

%                                     M 

672 

277 

M                             M 

610 

408-409 

M                                     M 

678 

278 

Home  Teleph.  ft  Teleg.  Ca 

410-411 

James  v.  Stone  ft  Osu 

673 

▼.  Loa  Angeles 

610 

411 

M                                     « 

674 

280-281 

M                             M 

612 

411-412 

M                                       M 

676 

281-284 

«                             « 

613 

412 

Lowell  T.  Newmaa 

677 

284-286. 

«                             « 

614 

414-416 

M                              M 

678 

288-289 

«                             « 

615 

416-417 

M                            M 

679 

289-292 

•t                             « 

616 

417-420 

M                            « 

680 

292-294 

«                             « 

617 

420-422 

M                              « 

681 

294-296 

M                           M 

618 

422-425 

M                   m 

682 

296 

Winfree  t.  Northern  P.  R. 

425-426 

m                   m 

688 

Co. 

618 

427 

Barten  ▼.  United  SCalsa 

688 

800-802 

«                               M 

620 

430 

M                                          M 

684 

808 

Hntohinson  t.  Valdosta 

620 

430-433 

M                               m 

686 

808-M4 

804-807 

807-808 

808 

816-118 

M                                   M 

Holn  ▼•  United  States 

m                         n 

621 
622 
623 
623 
626 

433-434 
484 

438-440 

m                              M 

Trozell  ▼.  Delaware^  Lb  ft 
W.  R.  Co. 

M                             M 

686 

686 
•  689 

81S-821 

•                          • 

626 

440-442 

N                             M 

690 

821-118 

m                          « 

627 

442-446 

M                             « 

691 

628 

446 

United  States  ez  r«L  Oham* 

y_..  /Aihrnamsmw  w.  Umited BMm 

628 

619 1 

1 

pion     Lumber     Co.     t. 

691 

p 

•                                  %W^ 

^.%« 

RuntBvoi  Tabul 


CK7E 


"^ 


mo 


44e-4i8 


448--450 
460-462 
46S 

46»-466 

455 
466-468 

462-468 
468-466 
466-468 
468-469 
469 

478 
473-476 
476-477 
477 

480 
480-488 
483-485 
485-486 
486-488 

488 
489 

490-492 
492-494 
404-496 
497 

600-502 
602-504 
504 

505-507 
507-609 
610-612 
612-514 
515-517 
617 
618-521 
621-628 
628-524 
624 

625-526 
626-628 
628-530 
530 

581-682 
582-684 
634-^87 
537-539 
530-640 
640 

641-542 
642-543 
544 

546-646 
646-547 
67  U 


TiUe. 

United  States  ez  reL  Cham- 

5 ion     Lumber     Go.     ▼. 
Isher 


United  States  ez  rel.  Foro- 
man  y.  Merer 

M  N 

M  M 

Hampton  t.  Si.  Louis,  I. 
IC.  ft  S.  R.  Co. 

M  M 


Wells,  F.  k  Oo.  V. 
llarens  Co. 


Bradley  t.  RiehmoBd 

M  m 


M 


II  « 

United  States  r.  ICason 
•I  « 

Zimmerman   t.  Harding 


M  M 

Supreme  Ruling  of  F.  IC.  C 
T.  Snyder 


Bacon  y.  Illinola 

M  M 

M 

M 
M 
M 
M 

Smoot  T.  Hey! 


M 
M 


Sror  y.  Morris 

N  M 


Ross  T.  Stewart 

M  M 

M  « 

M  M 


M  M 

Matheson  y.  United  States 

t$  M 

•I  II 

Grand    Tninlc    W.    R.    Oo. 
y.  South  Bend 


in. 
692 

692 
693 
694 

694 
696 
596 

696 
597 
698 
699 
600 

600 

601 
602 
603 
603 
604 
605 
606 
607 
607 
608 
608 
609 
610 
611 

611 
614 
615 
616 
616 
617 
618 
619 
620 
621 
621 
622 
623 
623 
624 
625 
626 
626 
627 
628 
629 
630 
631 
631 
632 
633 

633 
634 


»7U.  sT 

Title. 

itett 

551 

Grand    Trunlc    W,    R.    Co. 

y.  South  Bitfid 

638 

661-«54 

N                               M 

639 

554-656 

M                              M 

640 

556-659 

M                                M 

641 

559-661 

Southern  P.  Co.  y.  Portland 

642 

561-664 

N                                 m 

643 

664 

M                                     • 

644 

571 

M                                                 M 

650 

571-^74 

M                                                 M 

051 

574-575 

M                                              M 

652 

676 

Van    Iderstine   t.    National 

Discount  Co. 

652 

679-580 

M                               M 

658 

580-683 

M                              M 

654 

583 

M                                M 

655 

584-585 

Rosaly  t.  Graham  y  Frazer 

655 

585-587 

656 

587-590 

M                                               M 

657 

690-591 

M                                                  M 

658 

502 

Ensign  y.  Pennsylyania 

658 

506-599 

♦♦                   II 

661 

599-601 

II                   II 

662 

601 

Southern  P.  Co.  t.  Schuyler 

662 

605-^08 

667 

608-610 

M                                                              fc 

668 

610-613 

M                                                              « 

669 

613 

M                                                             « 

670 

613 

Starr  y.  Lons  Jim 

670 

614-615 

M                **«« 

671 

615-617 

M                                    M 

672 

617-620 

M                                    « 

673 

620-622 

M                                   « 

674 

622-625 

•1                                   M 

675 

625 

Zayelo  y.  Reeyes 

676 

626-628 

If                                M 

677 

628-631 

M                                M 

678 

631-632 

M                                II 

679 

633 

Marrone     y.     Washington 

Jodcey  Club 

679 

635-637 

II               II 

681 

637 

Baxter     y.      Buchholi-Hill 

Transp.  Co. 

681 

637-638 

M                               M 

682 

638 

II                              M 

683 

639-640 

Kansas   City    Southern   R. 

Co.  y.  Carl 

683 

640-643 

M                               M 

684 

643 

M                              M 

685 

646-648 

t                            M 

686 

648-650 

M                             M 

687 

650-653 

M                        m 

688 

653-656 

II                             M 

689 

656 

II                              M 

690 

657 

Missouri,  K.  k  T.  R.  Co. 

y.  Harriman  Bros. 

690 

664-666 

II                                      M 

605 

666-668 

II                                     II 

696 

668-671 

M                                   M 

697 

671-673 

•1                                M 

698 

675-685 

iMemorandum  Decisions  699 

-708 
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Supreme  Court  of  the  United  States 
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OCTOBER  TERM,  1912. 


7AZ00  k  MISSISSIPPI  VALLEY  RAIL- 
ROAD COMPANY,  Plff.  in  Err., 

V. 

GREENWOOD  GROCERY  COMPANY. 

(See  8.  C.  Reporter's  ed.  1-3.) 

Commerce  —  state  regulations  —  dellT* 
erlng  cars  to  consignee. 

The  rule  of  a  state  railroad  commisflion 
under  which  a  per  diem  penalty  may  be  ex- 
acted from  a  carrier  for  delay  in  deliver- 
ing cars  to  the  consignee  at  the  termination 
of  interstate  transportation  amounts  to  an 
unreasonable  burden  upon  interstate  com- 
merce, where  the  requirement  of  such  rule 
as  to  the  delivery  of  the  cars  "within  twen- 
ty-four hours  after  arrival,  computing  from 
7  A.  K.  the  day  following  the  arrival,"  is 
absolute,  and  makes  no  allowance  whatever 
for  anv  justifiable  and  unavoidable  cause 
for  failure  to  deliver. 

(For  other  cases,  see  Commerce,   III.,  la  Dl- 
fest  Sap.  Ct  11108.] 

[No.  54.] 

Argued  November  14,  1912.    Decided  Janu- 
ary 20,  1013. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Mississippi  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the  Cir- 
cuit Court  of  Leflore  County,  in  that  state, 
enforcing  a  rule  of  the  state  railroad  oom- 
mission  under  which  a  per  diem  penalty 
nay  be  exacted  from  a  carrier  for  delays  in 


delivering  ears  at  the  termination  of  inter- 
state  transportation.  Reversed  and  ro> 
manded  for  further  proceedings. 

See  same  ease  below,  06  Miss.  450,  61 
So.  450. 

The  faets  are  stated  In  the  opinion. 

Messrs.  Charles  N.  Bnrch  and  Bdward 
Mayes  argued  the  cause,  and,  with  Mr. 
Blewett  Lee,  filed  a  brief  for  plaintiff  in 
error: 

By  the  Hepburn  act  Congress  has  acted{ 
and  therefore  the  states  are  without  any 
farther  power  in  the  premises. 

Texas  ft  P.  R.  Co.  t.  Abilene  Cotton  Oil 
Co.  204  U.  8.  426,  51  L.  ed.  553,  27  Sup. 
Ct.  Rep.  350,  9  Ann.  Cas.  1075;  SUte  ex 
rel.  Railroad  Commission  t.  Adams  Exp* 
Co.  171  Ind.  138,  19  L.ILA.(N.a)  93,  86 
N.  E.  837,  966. 

State  legislation  may  be  in  aid  of  com- 
meroe,  but  still  be  constitutionally  objee- 
tionable. 

Southwestern  R.  Co.  t.  Com.  107  Va. 
L.ILA.(N.S.)  364,  60  S.  E.  70;  Southern  R. 
Co.  T.  King,  217  U.  8.  624,  531,  532,  54 
L.  ed.  868,  870,  871,  30  Snp.  Ct  Rep.  694. 

By  the  rules  complained  of  the  state 
commission  laid  an  unreasonable  burden 
on  eommerce. 

Houston  ft  T.  C.  R.  Co.  v.  Mayes,  201 
U.  8.  821,  50  L.  ed.  772,  26  Sup.  Ct  Rep. 
491;  Southern  R.  Co.  v.  Com.  107  Va.  771, 
17  LJLA.(N.S.)  364,  60  S.  £.  70;  St  Louis 
Southwestern  R.  Co.  v.  Arkansas,  217  U.  8. 


Note. — On  state  regulations  requiring 
carrier  to  furnish  cars  to  shipper  as  inter- 
ferenee  with  interstate  commerce — see  notes 
to  St  Louis  Southwestern  R.  Co.  v.  Arkan- 
sas, 54  L.  ed.  U.  S.  699;  Southern  R.  Co.  t. 
Cooi.  17  UJt.A.(N.8.)  $64,  Mnd  Chicago,  K 


I.  ft  p.  R.  Co.  V.  Beatty,  42  L.R.A.(N.S.) 
984. 

As  to  duty  of  railroad  company  to  furnish 
cars  to  shippers— see  note  to  RoMatAxi^  ^«  %» 
W.  T.  R.  Co.  ^.  OisnvYMW,  V^  \*,^BLk.  •!». 
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130,  54  L.  ed.  608,  29  L.R^.(N.S.)  802, 
80  Sup.   Ct.   Rep.   476. 

The  constitutional  validity  of  a  law  or 
administrative  rule  is  to  be  tested  not  by 
what  has  been  done  under  it,  but  by  what 
may  be  done. 

Southwestern  R.  Co.  v.  Com.  107  Va. 
771,  17  L.RJV..(N.S.)  364,  60  S.  E.  70; 
Stuart  V.  Palmer,  74  N.  Y.  191,  30  Am. 
Rep.  289;  St.  Louis  &  S.  F.  R.  Co.  ▼.  SUte, 
26  Okla.  62,  30  L.R.A.(N.S.)  137,  107  Pac 
929. 

Messrs.  Charles  N.  Burch,  Edward  Mayes, 
H.  D.  Minor,  and  Blewett  Lee  also  filed 
a  brief  for  plaintiff  in  error. 

Mr.  Harry  Peyton  argued  the  cause  and 
filed  a  brief  for  defendant  in  error: 

Until  Congress  acts,  the  states  have  the 
right  to  pass  laws  governing  interstate 
commerce  so  long  an  they  do  not  impede, 
obstruct,  hinder,  or  iuterfere  with  such 
commerce. 

Gloucester  Ferry  Oo.  v.  Pennsylvania, 
114  U.  S.  214,  29  L.  ed.  166,  1  Inters.  Com. 
Rep.  382,  6  Sup.  Ct.  Rep.  826;  Mobile 
County  V.  Kimball,  102  U.  S.  691,  26  L.  ed. 
238;  Smith  v.  Alabama,  124  U.  S.  465, 
476,  31  L.  ed.  508,  512,  1  Inters.  Com.  Rep. 
804,  8  Sup.  Ct.  Rep.  664;  Escanaba  &  L. 
M.  Transp.  Co.  v.  Chicago,  107  U.  S.  678- 
685,  27  L.  ed.  442-446,  2  Sup.  Ct.  Rep.  185 ; 
Western  U.  Teleg.  Co.  ▼.  James,  162  U.  8. 
650-661,  40  L.  ed.  1105-1109,  16  Sup.  Ct. 
Rep.  934 ;  Western  U.  Teleg.  Co.  ▼.  Tyler,  90 
Va.  297,  44  Am.  St.  Rep.  914,  4  Inters. 
Com.  Rep.  481,  18  8.  E.  280;  Hennington  ▼. 
Georgia,  163  U.  S.  299,  41  L.  ed.  166,  16 
Sup.  Ct.  Rep.  1086;  Sherlock  v.  Ailing, 
93  U.  S.  101,  23  L.  ed.  820;  Hall  ▼.  De- 
Cuir,  95  U.  S.  487,  24  L.  ed.  548;  Cooley 
r.  Port  Wardens,  12  How.  299,  13  L.  ed. 
996;  State  Tax  on  Gross  Receipts,  15  Wall. 
284,  21  L.  ed.  164;  Western  U.  Teleg.  Co. 
▼.  Texas,  105  U.  S.  460,  26  L.  ed.  1067; 
Leloup  V.  Mobile,  127  U.  S.  640,  32  L.  ed. 
811,  2  Inters.  Com.  Rep.  134,  8  Sup.  Ct 
Rep.  1380;  Chicago  A  N.  W.  R.  Co.  v. 
Fuller,  17  Wall.  560,  21  L.  ed.  711;  New 
York,  N.  H.  A  H.  R.  Co.  v.  New  York.  165 
U.  S.  628,  41  L.  ed.  853,  17  Sup.  Ct.  Rep. 
418;  Burgess  v.  Western  U.  Teleg.  Co.  92 
Tex.  125,  71  Am.  St.  Rep.  833,  46  S.  W. 

794. 

A  number  of  cases  are  cited  in  the  books, 

holding    various    legislative    acts    invalid 

and   contrary   to   the  commerce  clause  of 

the    Constitution    because    the    legislation 

attempted  is  national  in   its  scope,  or  of 

such  a  nature  as  to  admit  of  uniformity  of 

ngralMtioD,  affecting  all  of  the  states  alike; 

ya  much   emaea,    the  power  is   exclusive  of 

a//  mtmte  mutbority.  Mad  i§  re§ted  lu  Con- 


gress alone,   and    all   state   laws  contrary 
thereto  are  invalid. 

Cooley  V.  Port  Wardens,  12  How.  299,  13 
L.  ed.  996;  Welton  v.  Missouri,  91  U.  S. 
276,  23  L.  ed.  347;  Mobile  County  t.  Kim- 
ball, 102  U.  8.  691,  26  L.  ed.  288;  Card- 
well  T,  American  River  Bridge  Co.  113  U. 
S.  209,  28  L.  ed.  961,  5  Sup.  Ct.  Rep.  423. 

There  is  a  further  line  of  cases  wherein 
impositions  are  placed  by  the  laws  of  the 
state  on  interstate  commerce,  the  result  of 
which  legislation  would  be  the  creation  of 
monopolies  or  restraining  of  trade  by  the 
protection  of  local  industries  at  the  expense 
of  foreign  industries.  These  laws  are  veiy 
clearly  contrary  to  the  commerce  clause  of 
the  Constitution,  for  it  was  to  prevent 
exactly  this  result  that  this  clause  was 
introduced.  A  violation  of  it  in  this  par- 
ticular would  operate  to  the  decided  sd- 
vantage  of  one  state  over  another, — wou^d 
create  a  discrimination  such  as  is  abhorre'it 
to  the  law. 

Walling  V.  Michigan,  116  U.  S.  446,  A9 
L.  ed.  691,  6  Sup.  Ct.  Rep.  454;  Bagg  v. 
Wilmington,  C.  A  A.  R.  Co.  109  N.  C.  P«9, 
14  IaR.A.  596,  26  Am.  St.  Rep.  573,  3  IiKe'  s. 
Com.  Rep.  803,  14  S.  E.  79. 

The  Hepburn  act  is  not  exclusive  of  all 
power  of  the  state  to  control  interstate 
commerce. 

Missouri  P.  R.  Co.  v.  Larabee  Flour  Mills 
Co.  211  U.  S.  620,  53  L.  ed.  359,  29  Sup. 
Ct.  Rep.  214;  Atlantic  Coast  Line  R.  Co. 
V.  Mazursky,  216  U.  S.  123,  54  L.  ed.  411, 
30  Sup.  Ct  Rep.  378;  Southern  R.  Co.  v. 
Reid,  222  U.  8.  424,  56  L.  ed.  257,  32  Sup. 
Ct.  Rep.  140. 

The  rule  of  the  state  railroad  commission 
is   not   unreasonable. 

Patterson  v.  Missouri  P.  R.  Co.  77  Kan. 
236,  15  L.R.A.(N.S.)  733,  94  Pac.  138; 
Southern  R.  Co.  v.  Atlanta  Sand  &  Sup* 
ply  Co.  135  Ga.  35,  68  S.  E.  807;  Haid- 
wick  Farmers  Elevator  Co.  v.  Chicago,  R.  I. 
&  P.  R.  Co.  110  Minn.  25,  124  N.  W.  819, 
19  Ann.  Cas.  1088. 

Mr.  Chief  Justice  White  delivered  tbs 
opinion  of  the  court: 

The  grocery  company  was  permitted  in 
the  state  courts  to  offset  against  a  claim 
for  demurrage,  its  claim  against  the  rail- 
road company  for  penalties  aggregating  $58 
for  delays  in  delivering  cars  to  the  gro- 
cery company,  the  consignee  thereof,  at  the 
completion  of  interstate  transportation, 
the  right  to  which  penalties  arose  from 
certain  rules  of  the  Railroad  Commission 
of    Mississippi,    copied    in    the    margin.f 


tRule  I.  Railroad  companies  shall,  with- 
in twenty-four  hours  after  the  arrival  of 
abipmenta,  giY%  nfiltVca  \iy  mail  or  othar- 
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Eighteen  dollars  of  the  penalties  accrued 
after  June  29,  1906,  the  date  of  the  pas- 
sage of  the  Hepburn  act  [34  Stat,  at  L. 
684,  chap.  3591,  U.  8.  Comp.  Stat.  Supp. 
1911,  p.  1288]. 

t]  *If  the  case  at  bar,  eonceming,  as  it 
does,  the  delivery  of  ears  at  the  termination 
of  interstate  commerce  transportation,  be 
considered  as  goYemed  by  the  rule  which 
controls  the  furnishing  of  cars  for  the  mak- 
ing of  such  shipments,  the  decision  recent- 
ly announced  in  Chicago,  R.  I.  &  P.  R.  Co. 
T.  Hardwick  Farmers  Elevator  Co.  No.  25 
of  the  present  term  [226  U.  S.  426,  ante, 
284,  33  Sup.  Ct.  Rep.  174]  would  be  control- 
ling as  to  the  penalties  allowed  as  an  offset 
which  accrued  after  June  29,  1906.  As, 
however,  the  prior  penalties  allowed  as  an 
offset  would  in  any  event  be  not  controlled 
by  the  ease  referred  to,  we  come  to  con- 
sider the  validity  of  the  allowance  of  all 
of  the  offset,  independent  of  the  principle 
applied  in  that  case.  Approaching  the  sub- 
ject from  this  point  of  view,  we  think  the 
rule  of  the  State  Commission  upon  which 
the  right  to  all  the  so-called  "delay age  pen- 
alties" was  based  constituted  an  unreason- 
able burden  upon  interstate  commerce  with- 
in the  decision  in  Houston  ft  T.  C.  R.  Co. 
V.  Mayes,  201  U.  S.  329,  50  L.  ed.  776, 
26  Sup.  Ct.  Rep.  491,  since  the  requirement 
as  to  the  delivery  of  cars  within  the  short 
period   fixed   in   the   rule  is  absolute,   and 

wise,  to  consignee,  of  arrival  of  goods,  to- 
gether with  weight  and  amount  of  freight 
charges  due  thereon,  and  on  goods  in  car- 
load quantities,  said  notices  must  contain 
letters  or  initials  of  the  car,  number  of 
the  car,  and  if  transferred  in  transit,  the 
number  and  initial  of  the  original  car,  net 
weight,  and  the  amount  of  freight  charges 
due  on  same.  No  demurrage  charge  shall 
be  made  unless  legal  notice  of  arrival  is 
given   to  consignee. 

Any  railroad  company  failing  to  give  such 
notice,  and  to  deliver  auch  freight  at  its 
depctM  or  warehouses,  or,  in  case  of  ship- 
ment for  track  delivery,  to  place  loaded 
cars  at  an  accessible  place  for  unloading, 
vnthin  twenty-four  hwMrs  after  arrival, 
computing  from  7  a.  m..  the  day  following 
the  arrival,  shall  forfeit  and  pay  the  con- 
signee, or  other  party  whose  interest  is 
affected,  the  sum  of  $1  per  car  per  day  or 
fraction  of  a  day,  on  all  carload  ship- 
ments, and  1  cent  per  one  hundred  (100) 
pounds  per  day  or  fraction  thereof,  on  less 
than  carload  lots,  with  a  minimum  charge 
of  5  cents  for  any  one  package,  after  the 
expiration  of  said  twenty-four  hours. 

Rule  XI.  No  other  charge  shall  be  made 
for  storage  or  demurrage  except  as  pro- 
vided in  the  foregoing  rules,  and  if  a  rail- 
road company  is  indebted  to  a  shipper  or 
consignee  for  delayage,  then  a  claim  for 
demurrage  shall  be  offset  by  a  claim  for 
delayage. 
57  L.  ed. 


makes  no  allowance  whatever  for  any  justi- 
fiable and  unavoidable  cause  for  the  fail- 
ure to  deliver.  In  saying  this  we  do  not 
give  controlling  effect  to  the  observation 
contained  in  the  opinion  of  the  court  below, 
that  no  question  was  made  as  to  the  rea- 
sonableness of  the  regulation,  since  the 
opinion  itself  states  that  the  ruling  in  the 
Mayes  Case  was  the  main  reliance  of  the 
railroad  company,  and  in  the  argument  at 
bar  both  sides  have  discussed  the  case  on 
the  theory  that  the  substantial  question  to 
be  decided  was  whether  the  rule  of  the 
commission  which  the  court  below  upheld 
was  an  unreasonable  regulation,  in  view  of 
the  decision  in  the  Mayes  Case. 

The  judgment  of  the  Supreme  Court  of 
Mississippi  is  reversed  and  the  case  re- 
manded for  further  proceedings  not  in- 
consistent with  this   opinion. 

Judgment  reversed. 


•WYNKOOP,    HALLENBECK,    0RAW-[4 
FORD  COMPANY,  Appt., 

V. 

THOMAS  J.  OAINES,  JR. 

(See  S.  C.  Reporter's  ed.  4-8.) 

Appeal  —  from  circuit  court  of  appeals 
—  Imnkruptcy  case. 

The  question  whether  an  order  of  the 
bankruptcy  court  from  which  no  appeal  was 
taken,  postponing  a  part  of  the  claim  of  an 
officer  of  a  bankrupt  corporation  to  the 
claim  of  an  intervener,  was  correctly  inter- 
preted by  the  referee  and  court  in  the  dis- 
tribution directed  bv  a  subsequent  adminis- 
trative order,  is  not  one  concerning  the  al- 
lowance or  rejection  of  a  claim  within  the 
meaning  of  the  provisions  of  the  bankrupt 
act  of  July  1,  1898  (30  Stat,  at  L.  544, 
chap.  641,  U.  S.  Comp.  Stat.  1901,  p.  8418), 
§  25b,  governing  appeals  from  the  circuit 
courts  of  appeals  to  the  Federal  Supreme 
Court,  but  is  a  matter  arising  in  the  admin- 
istration of  the  bankrupt  estate,  which  the 
Supreme  Court  is  not  empowered  to  review. 
[For  other  cases,  see  Appeal  and  Brror,  III.  d, 
2.  In  Direst  Sap.  Ct  lCi08.] 

[No.  689.] 

Submitted  January  6,  1913.    Decided  Janu- 
ary 20,  1913. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Second  Circuit 
to  review  a  judgment  which  reversed  an  or- 
der of  distribution  of  a  bankrupt  estate,  or- 
dered by  the  referee  and  approved  by  the 

NoTB. — On  the  appellate  iurisdiction  of 
the  Federal  Supreme  Court  over  circuit 
courts — see  note  to  B«4^C5  ^.  ^Ti«t%X^\t^ 

1..  A.^3.%.^». 
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Dliiriet  Court  for  the  Southern  DUtrict  of 
Xew  York.  DiBmissed  for  want  of  juris- 
diction. 

See  same  case  below,  116  C.  C.  A.  177, 
196  Fed.  357. 

Mr.  Wllllajn  Otis  Badger,  Jr.,  sub- 
mitted the  cause  for  appellant.  Messrs. 
William  H.  Hotchkiss  and  Louis  J.  Wolff 
were  on  the  brief. 

Mr.  John  J.  Crawford  submitted  the 
cause  for  appellee. 

•]  ^Memorandum  opinion,  by  direction  of 
the  court,  bj  Mr.  Chief  Justice  White: 

A  corporation  known  as  the  Paris  Modes 
Company  was  adjudicated  a  bankrupt  on 
March  28,  1010.  Gaines,  the  appellee, 
owned  half  of  the  stock  of  the  company 
and  was  its  president.  His  relatives,  dur- 
ing the  active  life  of  the  corporation,  made 
large  loans  to  the  company.  The  claims 
for  these  advances  were  assigned  to  Gaines 
shortly  before  the  bankruptcy,  and  he 
made  proof  of  the  same  in  the  bankruptcy 
proceeding.  Subsequently  the  Wynkoop, 
Hallenbeck,  Crawford  Company,  the  ap- 
pellant, a  creditor  of  the  bankrupt  estate 
which  had  proved  its  claim,  filed  an  in- 
tervening petition  asking  for  the  re-exami- 
nation and  disallowance  as  against  it  of 
the  Gaines  claim.  The  ground  for  the 
relief  prayed  was  that  Gaines  was  equitably 
estopped  from  collecting  his  claim  against 
the  bankrupt  estate  to  the  prejudice  of 
the  petitioner,  because  of  misrepresen- 
tations and  concealment  of  material  facts 
•■  to  the  financial  condition  of  the  bank- 
rupt, made  by  him  as  an  officer  of  the  eom- 
pany,  upon  which  the  intervening  company 
relied  to  its  injury.  The  referee  found 
that  Gaines  had  made  the  representations 
complained  of,  and  that  although  inten- 
tional fraud  on  his  part  was  not  shown, 
yet,  if  he  had  been  the  owner  and  holder 
of  the  notes  upon  which  he  had  proved  at 
the  time  of  the  making  of  the  statements, 
they  were  of  such  a  character  as  to  cause 
him  to  be  equitably  estopped  from  assert- 
ing the  claims  to  the  prejudice  of  the  inter- 
vener. As,  however,  it  was  found  that 
Gaines  had  no  interest  in  the  claims  em- 
braced in  his  proof  of  debt  at  the  time 
the  representations  were  made  by  him, 
beeause  he  had  acquired  the  claims  by  as- 
signments subsequent  thereto,  the  referee 
concluded  that  Gainea  was  entitled  to  as- 
sert the  rights  of  his  assignors,  and 'was  not 
7]  *estopped>as  against  the  Wyilkoop,  Hal- 
lenbeck, Crawford  Company.  In  reviewing 
the  action  of  the  referee,  the  district  court 
disapproved  the  same,  and,  on  June  22, 
JPJ2,  directed  that  the  claim  of  Gaines,  in 
so  fmr  m0  it  represented  demands  against 


the  bankrupt  which  were  in  existence  at 
the  time  the  representations  w^re  made  by 
Gaines,  should  be  postponed  to  the  claim  of 
the  intervener.  Neither  party  appealed 
from  this  order. 

Thereafter,  on  August  3,  1011,  the  ref- 
eree made  an  order  that  the  dividend  on 
the  sum  of  $190,000  of  the  claim  of  Gainea, 
being  the  portion  representing  the  indebted- 
ness at  the  time  of  the  misrepresentations, 
should  be  paid  to  the  intervener.  On  peti- 
tion to  review,  this  order  was  affirmed  by 
the  district  court.  Gaines  then  carried 
the  matter,  by  both  appeal  and  petition  for 
review,  to  the  circuit  court  of  appeals, 
complaining  of  the  mode  of  distribution 
which  had  been  adopted  to  execute  the  de- 
cree of  June  22,  10 Jl.  That  the  contro- 
versy was  thus  limited  and  that  no  iasue 
was  raised  or  contention  made  concerning 
the  decree  of  June  22,  1911,  itself,  which 
had  become  final,  is  certain.  Thus,  in  Au- 
gust, 1912,  in  announcing  its  decision,  the 
circuit  court  of  appeals  thus  stated  the 
controversy  before  it:  "There  is  no  occa- 
sion to  go  back  of  the  order  of  June  22, 
1011,  or  to  inquire  into  its  propriety.  No 
appeal  was  taken  or  petition  to  review  filed, 
and  appellant  here  concedes  that  it  lays 
down  the  rule  for  distribution  in  this  ease, 
and  announces  that  he  has  no  criticism 
to  make  as  to  the  propriety  of  that  rule. 
That  is  to  say,  although  in  his  opinion  the 
facts  did  not  warrant  the  adoption  of  such 
a  rule,  he  is  willing  to  accept  it  and  let 
the  case  be  disposed  of  in  conformity  to  its 
terms." 

The  court  then  considered  whether  the 
distribution  ordered  by  the  referee  and 
approved  by  the  district  court  accorded 
with  the  order  of  June  22,  1911,  and  held 
that  it  did  not,  and  directed  distribution 
of  $12,260,  the  ^balance  of  dividends  ln[8 
the  hands  of  the  trustee,  in  accordance  with 
views  expressed  in  the  opinion.  196  Fed. 
367.  The  Wynkoop  Company  thereupon 
prosecuted  this  appeal,  and  a  motion  has 
been  made  to  dismiss  the  same  for  want  of 
jurisdiction. 

That  the  motion  to  dismiss  must  be 
granted  is  manifest  from  the  statement  we 
have  made.  Whatever  may  have  been  the 
nature  of  the  original  controversy  pre- 
sented by  the  intervention  of  the  Wyn- 
koop Company,  the  acquiescence  of  both 
parties  in  the  order  of  June  22,  1911,  set- 
tled that  controversy,  and  the  questions 
remaining  were  purely  administrative,  eon* 
ceming  as  they  did  merely  the  carrying  out 
of  the  order  according  to  its  true  intent 
and  purpose.  This  being  the  case,  the 
question  whether  the  order  of  June  22, 
1911,  was  correctly  interpreted  by  the  ref- 
eree and  the  district  court  in  the  distrnm- 
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tioB  direetad  by  the  tubsequent  adminui- 
tratiTe  order  it  not  one  concerning  an  al- 
lowanee  or  rejection  of  a  claim  within 
I  2M  of  the  bankrupt  act,  but  it  a  mat- 
ter ariting  in  the  administration  of  the 
bankmpi  eatate,  which  we  are  not  empow- 
ered to  reriew. 
Appeal  ditmiaaed. 


D.  1.  VIRTUE  and  the  Owatonna  Fanning 

Mill  Company,  Plfft.  in  Err., 

▼. 

CREAMERY  PACKAGE  MANUFACTUR- 
ING COMPANY,  the  Owatonna  Manufac- 
turing Company,  and  Frank  LaBare. 

(See  8.  C.  Reporter*!  ed.  9-30.) 

Monopolj  —  oomblnatloii  In  realralnt  of 
trmde  —  pAteiited  artlclea. 

1.  A  contract  hj  which  a  corporation, 
manufacturing  dairr  auppliet  under  vari- 
out  patents  owned  by  it,  and  selling  them 
throughout  the  United  States,  constituted 
another  corporation  its  exclusive  salea 
agent,  and  fixed  the  list  price  of  its  prod- 
ucts, does  not  violate  the  prohibition  of 
the  act  of  July  2,  1800  (26  SUt.  at  L.  200, 
chap.  647,  U.  8.  Comp.  Stat  1001,  p.  8200), 
against  combinations  in  restraint  of  com- 
merce* 

(For  other  cases,  see  Monopoly,  II.  b,  tn  Dl- 
seit  Bnp.  Ct.  1008.] 

Monopolj  —  combination  In  restraint  of 

trade  — treble  damages. 

2.  A  corporation  manufacturing  dairy 
products  under  patents  owned  by  it  is  not 
chargeable  with  participation  in  a  combina- 
tion formed  contrary  to  the  act  of  July  2, 
1800,  \kj  its  exclusive  sales  agent  and  other 
manufacturers  and  dealers,  so  as  to  render 
the  corporation  and  its  agent  liable  under 
the  treble  damage  clause  of  |  7  of  that 
act  to  persons  joined  as  defendants  in 
simultaneous  patent  infringement  suits  sep- 
arately brought  by  such  principal  and 
agent,  either  because  the  sales  agency  con- 
tract, which  antedated  the  illegal  combina- 
tion, provided  that  the  manufacturer  should 
protect  the  agent  from  all  suits  for  in- 
fringement, should  defend  the  validity  of 
the  patents,  and  promptly  attack  infringers, 
or  because  of  a  supplementary  contract  for 
the  settlement  of  claims  growins  out  of  re- 
ciprocal charges  of  infringement  which  has 
no  other  connection  with  the  unlawful  com- 
bination than  that  some  of  the  claims  were 
against  corporations  which  were  parties  to 


that  unlawful  agreement,  or  because  of  any 
negotiations  preceding  the  execution  of  the 
sales  agency  contract  which  have  for  their 
inducement  and  object  the  settlement  of 
controversies  and  rights  growing  out  of 
earlier  contracts,  or  because  of  the  simiU- 
taneous  bringing  of  the  infringement  suits. 
[For  other  cases,  see  Monopoly,  II.  a.  In  Digest 
Bap.  Ct  1008.] 

Appeal  —  scope  of   review  —  question 
not  raised  below. 

3.  A  contention  not  made  either  in  the 
circuit  court  or  in  the  circuit  court  of  ap- 
peals, and  which  is  contrary  to  the  theory 
on  which  the  case  was  tried,  will  not  be  con- 
sidered by  the  Federal  Supreme  Court. 
[For  other  cases,  see  Appesl  snd  Error,  VIII. 
J.  8,  in  Digest  Sap.  Ct.  1008.] 

[No.  80.] 

Argued  December  0  and  10,  1012.    Decided 
January  20,  1018. 

IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit 
to  review  a  judgment  which  affirmed  a  judg- 
ment of  the  Circuit  Court  for  the  District 
of  Minnesota  in  favor  of  the  defendants  in 
an  action  founded  upon  the  treble  damage 
dauae  of  the  Sherman  anti-trust  act.  Af* 
firmed. 

See  same  case  below,  102  C.  C.  A.  418, 
170  Fed.  116. 

The  facts  are  stated  in  the  opinion. 

Mr.  Harlan  E.  Leach  argued  the  cause, 
and,  with  Messrs.  James  F.  Williamson  and 
James  A.  Tawney,  filed  a  brief  for  plain- 
tiffs in  error: 

The  contracts,  conspiracy,  and  combina- 
tion  of  the  two  defendant  corporations  are 
clearly  illegal,  under  both  §|  1  and  2  of  the 
anti-trust  act  and  also  at  common  law. 

Continental  Wall  Paper  Co.  v.  Louis 
Voight  &  Sons  Co.  212  U.  S.  227,  63  L.  ed. 
486,  28  Sup.  Ct.  Rep.  280;  Standard  Oil 
Co.  V.  United  SUtes,  221  U.  S.  1,  65  L.  ed. 
618,  34  L.R.A.(N.8.)  834,  31  Sup.  Ct.  Rep. 
502,  Ann.  Cas.  1812  D,  734;  United  Statea 
V.  American  Tobacco  Co.  221  U.  S.  106,  66 
L.  ed.  663,  31  Sup.  Ct.  Rep.  632;  State  v. 
Creamery  Package  Mfg.  Co.  110  Minn.  487, 
136  Am.  St  Rep.  514,  126  N.  W.  623,  116 
Minn.  207,  —  LJt.A.(N.S.)  — ,  132  N.  W. 
268,  Ann.  Cas.  1812  D,  820. 

It  is  not  necessary  to  prove  the  commis- 


NoTiL — On  illegal  trusts  under  modem 
anti-trust  laws — see  note  to  Whit  well  v. 
Continental  Tobacco  Co.  64  L.RJk.  680. 

On  restraint  of  trade  in  patented  articles 

see  note  to  E.  Bement  &  Sons  v.  National 
Harrow  Co.  46  L.  ed.  U.  S.  1058. 

Ob  actions  for  three-fold  damages  under 
Fedoral  anti-trust  act — see  note  to  Amer- 
ieaa  Banana  Co.  v.  United  Fruit  Ca  63  L. 
ad.  U.  a  826. 
Sf  lb  ad. 


On  the  validity  of  contract  provision 
seeking  to  control  price  at  which  an  article 
shall  oe  resold,  see  note  to  Grogan  v. 
Chaffee,  27  L.R.A.(N.S.)    386. 

On  the  validity  of  contract  giving  exclu- 
sive right  to  handle  goods  in  a  given  local  itv 
— see  note  to  Walter  A.  Wood  Mowing  k 
Reaping  Mach.  Co.  v.  Greenwood  Hardware 
Co.  0LXA.(N.S.)  601, 


M 


8UPREMB  CX)URT  OF  THB  UNITED  STATES. 


OOT.  Iktu. 


Diiirict  Court  for  the  Southern  District  of 
New  York.  Dismissed  for  want  of  juris- 
diction. 

See  same  case  below,  116  C.  C.  A.  177, 
196  Fed.  357. 

Mr.  William  Otis  Badger,  Jr.,  sub- 
mitted the  cause  for  appellant.  Messrs. 
William  H.  Hotchkiss  and  Louis  J.  Wolff 
were  on  the  brief. 

Mr.  John  J.  Orawford  submitted  the 
cause  for  appellee. 

•]  ^Memorandum  opinion,  by  direction  of 
the  court,  by  Mr.  Chief  Justice  White: 

A  corporation  known  as  the  Paris  Modes 
Company  was  adjudicated  a  bankrupt  on 
March  28,  1910.  Gaines,  the  appellee, 
owned  half  of  the  stock  of  the  company 
and  was  its  president.  His  relatives,  dur- 
ing the  active  life  of  the  corporation,  made 
large  loans  to  the  company.  The  claims 
for  these  advances  were  assigned  to  Gaines 
shortly  before  the  bankruptcy,  and  he 
made  proof  of  the  same  in  the  bankruptcy 
proceeding.  Subsequently  the  Wynkoop, 
Hallenbeck,  Crawford  Company,  the  ap- 
pellant, a  creditor  of  the  bankrupt  estate 
which  had  proved  its  claim,  filed  an  in- 
tervening petition  asking  for  the  re-exami- 
nation and  disallowance  as  against  it  of 
the  Gaines  claim.  The  ground  for  the 
relief  prayed  was  that  Gaines  was  equitably 
estopped  from  collecting  his  claim  against 
the  bankrupt  estate  to  the  prejudice  of 
the  petitioner,  because  of  misrepresen- 
tations and  concealment  of  material  facts 
as  to  the  financial  condition  of  the  bank- 
rupt, made  by  him  as  an  officer  of  the  com- 
pany, upon  which  the  intervening  company 
relied  to  its  injury.  The  referee  found 
that  Gaines  had  made  the  representations 
complained  of,  and  that  although  inten- 
tional fraud  on  his  part  was  not  shown, 
yet,  if  he  had  been  the  owner  and  holder 
of  the  notes  upon  which  he  had  proved  at 
the  time  of  the  making  of  the  statements, 
they  were  of  such  a  character  as  to  cause 
him  to  be  equitably  estopped  from  assert- 
ing the  claims  to  the  prejudice  of  the  inter- 
vener. As,  however,  it  was  found  that 
Gaines  had  no  interest  in  the  claims  em- 
braced in  his  proof  of  debt  at  the  time 
the  representations  were  made  by  him, 
because  he  had  acquired  the  claims  by  as- 
signments subsequent  thereto,  the  referee 
concluded  that  Gaines  was  entitled  to  as- 
sert the  rights  of  his  assignors,  and  waa  not 
7]  ^estopped  as  against  the  WyUkoop,  Hal- 
lenbeck, Crawford  Company.  In  reviewing 
the  action  of  the  referee,  the  district  court 
Jiai^jiroved'  the  same,  and,  on  June  22, 
J 92 J,  directed  thmt  the  claim  of  Gaines,  in 
■^  ^^  «*  it  repreeented  demandM  against 


the  bankrupt  which  were  in  existence  at 
the  time  the  representations  wre  made  by 
Gaines,  should  be  postponed  to  the  claim  oi 
the  intervener.  Neither  party  appealed 
from  this  order. 

Thereafter,  on  August  3,  1911,  the  ref- 
eree made  an  order  that  the  dividend  on 
the  sum  of  $109,000  of  the  claim  of  Gainea, 
being  the  portion  representing  the  indebted- 
ness at  the  time  of  the  misrepresentationa, 
should  be  paid  to  the  intervener.  On  peti- 
tion to  review,  this  order  was  affirmed  by 
the  district  court.  Gaines  then  carried 
the  matter,  by  both  appeal  and  petition  for 
review,  to  the  circuit  court  of  appeals, 
complaining  of  the  mode  of  distribution 
which  had  been  adopted  to  execute  the  de- 
cree of  June  22,  1911.  That  the  contro- 
versy was  thus  limited  and  that  no  iasue 
was  raised  or  contention  made  eonoeming 
the  decree  of  June  22,  1911,  itself,  which 
had  become  final,  is  certain.  Thus,  in  Au- 
gust, 1912,  in  announcing  ita  decision,  the 
circuit  court  of  appeals  thus  stated  the 
controversy  before  it:  "There  is  no  occa- 
sion to  go  back  of  the  order  of  June  22, 
1911,  or  to  inquire  into  ita  propriety.  No 
appeal  was  taken  or  petition  to  review  filed, 
and  appellant  here  concedes  that  it  lays 
down  the  rule  for  distribution  in  this  case, 
and  announces  that  he  haa  no  criticism 
to  make  as  to  the  propriety  of  that  rule. 
That  is  to  say,  although  in  his  opinion  the 
facts  did  not  warrant  the  adoption  of  such 
a  rule,  he  is  willing  to  accept  it  and  let 
the  case  be  disposed  of  in  conformity  to  its 
terms." 

The  court  then  considered  whether  the 
distribution  ordered  by  the  referee  and 
approved  by  the  district  court  accorded 
with  the  order  of  June  22,  1911,  and  held 
that  it  did  not,  and  directed  distribution 
of  $12,260,  the  ^balance  of  dividends  in[8 
the  hands  of  the  trustee,  in  accordance  with 
views  expressed  in  the  opinion.  196  Fed. 
357.  The  Wynkoop  Company  thereupon 
prosecuted  this  appeal,  and  a  motion  has 
been  made  to  dismiss  the  same  for  want  of 
jurisdiction. 

That  the  motion  to  dismiss  must  be 
granted  is  manifest  from  the  statement  we 
have  made.  Whatever  may  have  been  tba 
nature  of  the  original  controversy  pre- 
sented by  the  intervention  of  the  Wyn- 
koop Company,  the  acquiescence  of  both 
parties  in  the  order  of  June  22,  1011,  set- 
tled that  controversy,  and  the  questions 
remaining  were  purely  administrative,  eon* 
coming  as  they  did  merely  the  carrying  out 
of  the  order  according  to  its  true  intent 
and  purpose.  This  being  the  case,  the 
question  whether  the  order  of  June  22, 
1011,  waa  correctly  interpreted  by  the  ref- 
eree and  the  district  court  in  the  distrlbu- 

117  IT.  «, 


uu. 


TIBTnB  ¥.  CREAMERY  PACKAGE  UFQ.  00. 


iloB  dlreet«d  by  tba  aubaoqiMBt  admfnU- 
trmtlve  ordw  ii  not  one  eonceming  an  al- 
io wwiefl  or  rajection  of  a  claim  within 
I  iSb  of  tfaa  bankrupt  act,  but  i»  a  mat- 
tar  ariaing  in  the  adminiatration  of  tha 
bankrupt  Mtate,  vhieh  wa  ar*  not  onpow- 
ared  to  rariew, 
Appaal  dlamiaaad. 


V.  K.  VlKTUS  and  tha  Owatonn*  Fanning 
XUl  Compaiir,  Piffi.  in  Err., 

CREAMERY  PACKAOB  MANUFACTUR- 
INQ  OOHPAHY,  tb«  Owatanna  HanufM- 
tnrlng  Uompanj,  and  Frank  I^Bara. 

{Baa  B.  C  Reportar'a  ad.  8-SB.) 

Honopfdy  —  cnmblmttlon  In  reatrnlnt  of 

trade  —  patented  nrtlclea. 

1.  A  eontract  bj  which  a  corporation, 
manufacturing  daii?  luppliea  under  Tarl- 
oua  patenti  owned  b;  it,  and  selling  them 
throughont  tbe  United  State*,  conititutcd 
another  corporation  iti  ezclueive  aalea 
■gent,  and  uad  the  lirt  priee  of  it«  prod- 

'       '     I   not   violate   the   prohibition     ' 


that  unlawful  agreement,  or  becauae  of  anj 
negotiationa  preceding  the  execution  of  Uia 
aalea  agency  contract  whJeb  have  for  tbair 
inducement    and    object    the    •ettlement    of 


taneoua  bringing  of  the  infringement  luita. 
fFor  other  ciaea.  mc  Itonopoli,  II,  a,  In  DIcait 

Bap.  Ct.  IWMjI  ^^ 

Appeal  ^  Bcope   of    rerlew  —  qneatloa 

not  rained  below. 

3.  A  contention  not  made  either  in  tbe 
circuit  court  or  in  the  circuit  court  ot  ap- 
peals, and  which  is  contrary  to  tbe  theai7 
on  which  the  caaa  vaa  tried,  will  not  be  oon- 
Hidared  bj  the  Federal  Bupreroe  Court. 
[For_otb«r_cue*,  ice  Appeal  and  Snror,  Till. 


].  I,  In  DlfHt 


,  ice  Appeal  and 
8dp.  Ct  1008.1 


ehu.64T, 


[For  otbtr  caata.  ae*  Uanopolr,  II.  b,  ta  IH- 

■nt  Bop.  Ct.  laos.] 
Monopoly  —  oomblnatlon  In  reatratnt  ot 

trade  — treble  damnies. 

8.  A  corporation  manufacturing  dairy 
products  under  patenti  owned  by  it  ia  not 
chargaable  with  participation  in  a  combina- 
tion tomed  contrary  t^  the  act  ot  July  2, 
1890,  by  ita  exclusive  snlea  agent  and  other 
mannfacturera  and  dealer*,  lo  aa  to  render 
tb«  corDoration  and  it*  agent  liable  under 
the  trMle  damage  elauaa  of  |  7  of  that 
act  to  peraona  joined  a*  defendants  in 
simnltaneoui  patent  infringement  suit*  *ep- 
arately  bronnht  by  luch  principal  and 
agent,  either  because  the  aalei  agency  con- 
tract, which  antedated  the  illegal  combina- 
tion, provided  that  the  manufacturer  should 
protect  the  agent  from  all  suits  for  in- 
fringement, should  defend  the  validity  of 
the  patents,  and  promptly  attack  intringerH, 
or  becauae  of  a  aupplementary  contract  for 
the  setUcment  ot  claim*  growing  out  of  re- 
ciprocal chargea  ot  infringement  which  ha* 
DO  other  connection  with  the  unlawful  com- 
bination than  that  some  of  tha  claim*  were 
against  corporation*  which  were  parties  to 

Non. — Ob  illegal  trusts  under  modem 
anti-trust  law* — eee  note  to  Wbitwell  v. 
Continental  Tobacco  Co.  04  L.R.A.  889. 

On  restraint  ot  trade  in  patented  articles 
— aea  note  to  E.  Bement  A  Son*  *.  National 
Harrow  Co.  46  L.  ed.  U.  S.  1009. 

On  metion*  for  three-fold  damage*  under 
Federal  anti-trust  act — see  note  to  Amer- 
lean  Banana  Co.  v.  United  Fmlt  Ca  63  L. 

ed.  V.  B.  seo. 
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Argued  December  B  and  10,  1BI8.    Decided 
January  20,  1913. 

IN  ERROR  to  tha  United  State*  Circuit 
Court  of  Appeals  for  tha  Eighth  Circuit 
to  review  a  judgment  which  affirmed  a  judg- 
ment of  tbe  Circuit  Court  for  the  District 
of  Minnesota  in  favor  of  the  defendanta  in 
an  action  founded  upon  the  treble  damage 
clause  of  ths  Sherman  antitrust  act.    Af> 

See  aama  ease  below,  102  0.  C.  A.  413, 

17S  Fed.  lis. 

The  faotj  are  atated  in  the  opinion. 

Mr.  Harlan  E.  Iieach  argued  tha  cause, 
and,  with  Messrs.  James  F.  Williamson  and 
Jame*  A.  Tawney,  filed  a  brief  for  plaln- 
tllTa  in  error: 

The  contracts,  conspiracy,  and  combina- 
tion of  the  t«o  defendant  corporations  are 
clearly  illq:al,  under  both  gj  I  and  8  ot  tbe 
anti-trust  act  and  alao  at  common  law. 

Continental  Wall  Paper  Co.  v.  Louis 
Voight  ft  Bona  Co.  218  U.  S.  827,  S3  L.  ed. 
486,  89  Sup.  Ct  Rep.  280;  Standard  Oil 
Co.  V.  United  States,  281  U.  a  1,  5S  L.  ed. 
SIS,  34  L.R.A.(N.B.)  834,  31  Sap.  Ct.  Rep. 
502,  Ann.  Cas.  1912  D,  734;  United  States 
T.  American  Tobacco  Co.  8Z1  U.  8.  lOS,  SS 
L.  ed.  6S3,  31  Sup.  a.  Rep.  032;  State  v. 
Creamery  Package  Mfg.  Co.  110  Minn.  437, 
13S  Am.  St  Rep.  514,  180  N.  W.  023,  110 
Minn.  207,  —  LJl.A.(N.S.)  — ,  132  N.  W. 
268,  Ann.  Caa.  1918  D,  880. 

It  is  not  neceaaary  to  prove  the  commis- 

On    the    validity    of    contract    provision 


ChalTee,  27  L.R.A.(N.8.)    30S. 

On  the  validity  ot  contract  giving  exclu- 
sive right  to  handle  goods  in  a  given  loealitv 
—see  noU  to  Walter  A.  Wood  Mowing  & 
Reaping  Maoh.  Co.  v.  Greenwood  Hardware 
Co.9LXa.(N£.\  Wl, 
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the  defendant  Creamery  Package  Manufac- 
turing Company  against  these  plaintiffs 
was  only  interlocutory.  Further,  the  ques- 
tions of  monopoly,  restraint  of  trade,  and 
lack  of  title  are  new  in  this  action,  and 
were  not  litigated  or  at  issue  in  the  patent 
infringement  suit,  as  shown  by  the  plead- 
ings in  the  patoit  infringement  suit  set 
forth  in  full  in  the  complaint  in  this  action. 

Harmon  ▼.  Struthers,  48  Fed.  260;  Ex 
parte  National  Enameling  ft  Stamping  Co. 
201  U.  S.  156,  50  L.  ed.  707,  26  Sup.  Ct. 
Rep.  404;  McGourkey  ▼.  Toledo  ft  0.  C.  R. 
Co.  146  U.  S.  536,  36  L.  ed.  1079,  13  Sup. 
Ct.  Rep.  170;  Smith  ▼.  Vulcan  Iron  Works, 
165  U.  S.  518,  41  L.  ed.  810,  17  Sup.  Ct 
Rep.  407;  Humiston  ▼.  Stainthorp,  2  Wall. 
106,  17  L.  ed.  905;  Keystone  Manganese  ft 
Iron  Co.  ▼.  Martin,  182  U.  S.  91,  33  L.  ed. 
275,  10  Sup.  Ct.  Rep.  32;  Water,  Light  ft 
Gas  Co.  ▼.  Hutchinson,  19  L.RJL(N.S.) 
210,  90  C.  C.  A.  547,  160  Fed.  41;  Rrush 
Electric  Co.  ▼.  Western  Electric  Co.  22 
C.  C.  A.  543,  46  U.  S.  App.  855,  76  Fed. 
761;  Australian  Knitting  Co.  ▼.  Gormly, 
138  Fed.  92;  R.  Roth  Tool  Co.  ▼.  New  Am- 
sterdam Casualty  Co.  88  C.  C.  A.  569,  161 
Fed.  709. 

This  conspiracy  was  a  continuing  offense; 
every  overt  act  committed  in  furtherance 
thereof  was  a  renewal  of  the  same  as  to  all 
of  the  parties.  The  statute  of  limitations 
does  not  begin  to  run  until  the  commission 
of  the  last  overt  act;  neither  can  the  par- 
ties claim  a  vested  right  to  violate  the  law. 

19  Am.  ft  Kng.  Enc  Law  2d  ed.  136, 
"Limitations  of  Actions;"  United  States  ▼. 
Greene,  115  Fed.  343;  Ochs  v.  People,  124 
IlL  399,  16  N.  E.  662;  Spies  v.  People,  122 
IlL  1,  3  Am.  St  Rep.  320,  12  N.  E.  865,  17 
N.  E.  898,  6  Am.  Crim.  Rep.  570;  8  Cyc. 
678. 

It  is  an  elementary  principle  of  evidence 
that  where  two  or  more  persons  are  asso- 
ciated together  for  some  illegal  purpose,  the 
acts  or  declarations  of  one  of  them  in  ref- 
erence to  the  common  object  are  admissi- 
ble against  them  all. 

1   Greenl.   Ev.    §    111;    2   Wigmore,   Ev. 

1  1079 ;  American  Fur  Co.  v.  United  SUtes, 

2  Pet  358,  7  L.  ed.  450;  Clune  v.  United 
States,  159  U.  S.  593,  40  L.  ed.  270,  16  Sup. 
Ct  Rep.  125;  Wiborg  v.  United  States,  163 
U.  S.  656,  41  L.  ed.  298,  16  Sup.  Ct  Rep. 
1127,   1197. 

A  combination  between  two  or  more  in- 
dependent and  competing  corporations  en- 
gaged in  manufacturing  and  selling  under 
letters  patent,  and  having  aa  interstate 
trade  and  commerce,  to  eliminate  the  com- 
petition between  them  and  create  a  monop- 
oi^.  Is  in  violation  of  tho  Sherman  anti- 
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Fed.  555;  National  Harrow  Co.  v.  Hench, 
76  Fed.  667,  39  L.R.A.  299,  27  C.  C.  A.  849, 
55  U.  S.  App.  53,  83  Fed.  36,  84  Fed.  226; 
Bobbs-Merrill  Co.  v.  Straus,  139  Fed.  155; 
Strait  V.  National  Harrow  Co.  18  N.  Y. 
Supp.  224;  National  Harrow  Co.  v.  £. 
Bement  ft  Sons,  21  App.  Div.  290,  47  N.  Y. 
Supp.  462;  Mines  v.  Scribner,  147  Fed.  927; 
E.  Bement  ft  Sons  v.  National  Harrow  Co. 
186  U.  &  70,  46  L^  ed.  1058,  22  Sup.  Ct 
Rep.  747;  Central  Transp.  Co.  v.  Pullman's 
Palace  Car  Co.  189  U.  S.  24,  35  L.  ed.  55, 
11  Sup.  Ct  Rep.  478;  Pope  Mfg.  Co.  v. 
Gormully,  144  U.  S.  238,  86  L.  ed.  410,  12 
Sup.  Ct.  Rep.  632;  State  v.  Creamery  Pack- 
age Mfg.  Co.  110  Minn.  437,  136  Am.  St 
Rep.  514,  126  N.  W.  126,  623,  115  Minn.  207, 
—  L.RJk.(N.B.)  — ,  132  N.  W.  268,  Ann. 
Cas.  1912  D,  820. 

A  court  will  not  lend  its  aid  to  the  accom- 
plishment of  an  unlawful  object 

Peck  V.  Heurich,  167  U.  S.  624,  42  L.  ed. 
302,  17  Sup.  Ct.  Rep.  927;  Graham  v.  La 
Crosse  ft  M.  R.  Co.  102  U.  &  148,  26  L.  ed. 
106;  Central  Transp.  Co.  v.  Pullman's 
Palace  Car  Co.  139  U.  S.  24,  35  L.  ed.  56, 
11  Sup.  Ct  Rep.  478;  Hoffman  v.  Bullock, 
84  Fed.  248;  Forker  v.  Brown,  10  Misc.  161, 
30  N.  Y.  Supp.  827;  Gruber  v.  Baker,  20 
Nev.  472,  9  L.RJk.  308,  2B  Pac  858,  28  Am. 
ft  Eng.  Enc.  Law,  2d  ed.  866,  867;  10  Cyc. 
161;  National  Harrow  Co.  v.  Hench,  84  Fed. 
226;  Continental  Wall  Paper  Co.  v.  Louis 
Voight  ft  Sons  Co.  212  U.  S.  227,  53  L.  ed. 
486,  29  Sup.  Ct  Rep.  280;  Levy  v.  Kansas 
City,  22  L.RJL(N.S.)  862,  93  C.  C.  A.  528, 
168  Fed.  524;  Northern  Securities  Co.  v. 
United  SUtes,  193  U.  S.  197,  48  L.  ed.  679, 
24  Sup.  Ct  Rep.  436;  McMullen  v.  Hoffman, 
174  U.  S.  639,  48  L^  ed.  1117,  19  Sup.  Ct 
Rep.  839;  Thomson  v.  Thomson,  7  Ves.  Jr. 
470,  6  Revised  Rep.  151. 

Every  combination  resulting  directly  or 
necessarily  in  restraint  of  interstate  trade 
is  prohibited.  It  is  immaterial  what  kind 
of  a  combination  it  is;  none  is  exempt. 

Loewe  v.  Lawlor,  208  U.  S.  274,  52  L.  ed. 
488,  28  Sup.  Ct.  Rep.  301,  13  Ann.  Cas.  815; 
Northern  Securities  Co.  v.  United  States, 
193  U.  S.  197,  48  L.  ed.  670,  24  Sup.  Ct 
Rep.  436;  United  States  v.  Joint  Traffie 
Asso.  171  U.  S.  505,  43  L.  ed.  259,  19  Sup. 
Ct.  Rep.  25;  United  SUtes  v.  Trans-Mis- 
souri Freight  Asso.  166  U.  S.  290,  41  L.  ed. 
1007,  17  Sup.  Ct  Rep.  540. 

To  wrongfully  charge  infringement  or  to 
say  that  a  person  has  no  patent  or  has  not 
a  valid  patent  is  an  actionable  wrong. 
This  is  true  apart  from  any  violation  of 
Sherman  anti-trust  act 

Calmer  v.  Canby,  41  C.  C.  A.  302,  101 
Fed.  195;  26  Cye.  263,  559;  Bowsky  ▼. 
Cimioiti  Unhairing  Co.  72  App.  Div.  172, 
76  K.  T,  a^rt«  4Ai-,  Wataon  v.  Trask,  6 
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Ohio,  531,  27  Am.  Dec.  271;  Cousins  ▼.  Mer- 
rill, .9  U.  C.  C.  P.  114;  Meyrose  v.  Adams, 
12  Mo.  App.  329 ;  Flint  ▼.  Hutchinson  Smoke 
Burner  Co.  110  Mo.  492,  16  L.RJk.  243,  33 
Am.  St.  Rep.  476, 19  S.  W.  804;  Germ  Proof 
Filter  Co.  y.  Pasteur  Chamberland  Filter 
Co.  81  Hun,  49,  30  N.  Y.  Supp.  584;  Wren 
y.  Weild,  L.  R.  4  Q.  B.  731,  10  Best  &  S. 
51,  38  L.  J.  Q.  B.  N.  S.  327,  20  L.  T.  N.  8. 
1007;  Swan  y.  Tappan,  6  Gush.  104;  McEl- 
wee  y.  Blaclcwell,  94  N.  C.  261;  Snow  y. 
Judson,  38  Barb.  210;  Diclcs  y.  Brooks,  L. 
R.  15  Ch.  Diy.  22,  49  L.  J.  Ch.  N.  S.  812, 
43  L.  T.  N.  S.  71,  29  Week.  Rep.  87;  Barley 
y.  Walford,  9  Q.  B.  197,  15  L.  J.  Q.  B.  N.  S. 
369,  10  Jur.  917. 

To  take  away  plaintiff's  customers  by 
intimidation  and  threats  renders  defendants 
liable  to  damages  under  the  Sherman  anti- 
trust act. 

Loewe  y.  Lawlor,  208  U.  S.  274,  52  L.  ed. 
488,  28  Sup.  Ct  Rep.  301, 13  Ann.  Cas.  815; 
People's  Tobacco  Co.  y.  American  Tobacco 
Co.  95  C.  C.  A.  566,  170  Fed.  396. 

Plaintiffs  have  a  cause  of  action  at  com- 
mon law. 

38  Cyc.  517;  Bond  y.  Chapin,  8  Met  33; 
Moulton  y.  Lowe,  82  Me.  466;  Foster  y. 
Dow,  29  Me.  442;  Smith  y.  Hyndman,  10 
Cush.  554;  Streeper  ▼.  Ferris,  64  Tex.  12; 
Hackett  y.  McMillan,  112  N.  C.  513,  21 
L.RJk.  862,  17  S.  E.  433;  Metcalf  y.  Alley, 
24  N.  C.  (2  Ired.  L.)  38;  Ertz  y.  Produce 
Exchange  Co.  79  Minn.  140,  48  L.R.A.  90, 
79  Am.  St  Rep.  433,  81  N.  W.  737 ;  Brown 
y.  Jacobs'  Pharmacy  Co.  116  Ga.  429,  57 
L.R.A.  547,  90  Am.  St.  Rep.  126,  41  S.  E. 
553;  Ha  warden  y.  Youghiogheny  &  L.  Coal 
Co.  Ill  Wis.  545,  55  L.RJI.  828,  87  N.  W. 
472;  Longshore  Printing  Co.  y.  Howell,  26 
Or.  527,  28  L.RA.  464,  46  Am.  St  Rep. 
640,  38  Pac.  547;  Albro  J.  Newton  Co.  y. 
Erickson,  144  App.  Diy.  939,  129  N.  Y. 
Supp.  1111;  Klingel's  Pharmacy  y.  Sharp 
k  Dohme,  104  Md.  218,  7  L.RJ^.(N.S.)  976, 
118  Am.  St  Rep.  399,  64  Atl.  1029,  9  Ann. 
Cas.  1184;  Randall  y.  Lonstorf,  126  Wis. 
147,  3  L.R.A.(N.S.)  470,  105  N.  W.  663, 
5  Ann.  Cas.  371;  Boutwell  y.  Marr,  71  Vt  1, 
43  L.R.A.  803,  76  Am.  St  Rep.  746,  42  Atl. 
607;  Martell  y.  White,  185  Mass.  255,  64 
L.RJI.  260,  102  Am.  St  Rep.  841,  69  N.  E. 
1085;  Purington  y.  Hinchliff,  219  111.  159, 
2  L.R.A.(y.S.)  824,  109  Am.  St  Rep.  322, 
76  N.  £.  47;  Jackson  y.  Stanfleld,  137  Ind. 
592,  23  L.RJk.  688,  36  N.  £.  345,  37  N.  £. 
14;  Employing  Printers'  Club  y.  Doctor 
Bloftser  Co.  122  Ga.  509,  69  L.R.A.  90,  106 
AnL  St  Rep.  137,  50  S.  E.  353,  2  Ann.  Cas. 
694;  Baldwin  y.  Escanaba  Liquor  Dealers' 
Asso.  165  Mich.  98,  130  N.  W.  214;  SUnd- 
ard  Oil  Co.  y.  Doyle,  118  Ky.  662,  111  Am. 
'iSt  Rep.  331,  82  S.  W.  271;  Dunshee  y. 
Standard  OiJ  C^.  162  Iowm,  018,  36  L.RA. 
§7  U  04. 


(N.S.)  263,  132  N.  W.  371;  VanHom  y. 
VanHom,  56  N.  J.  L.  318,  28  Atl.  669; 
Seyerns  y.  Brainard,  61  Minn.  265,  63  N.  W. 
477;  Antcliff  y.  June,  81  Mich.  477,  10 
L.RJk.  621,  21  Am.  St  Rep.  533,  45  N.  W. 
1019;  Milling  y.  Sulphur,  Timber  k  Lumber 
Co.  119  La.  585,  44  So.  307 ;  Atlanta  Ice  k 
Coal  Co.  y.  Reeves,  136  Ga.  294,  36  L.R.A. 
(N.S.)  1112,  71  S.  E.  421;  Dishaw  y.  Wad- 
leigh,  15  App.  Diy.  205,  44  N.  Y.  Supp.  207 ; 
Bradshaw  y.  Frazier,  113  Iowa,  579,  55 
LJI.A.  258,  86  Am.  St  Rep.  394,  85  N.  W. 
752;  Grimestad  v.  Lofgren,  105  Minn.  286, 
17  L.R.A.(N.S.)  990,  127  Am.  St  Rep.  666, 
117  N.  W.  515;  Smith  y.  Nippert,  76  Wis. 
86,  20  Am.  St  Rep.  26,  44  N.  W.  846;  32 
Cyc.  541-543;  Rossiter  y.  Minnesota  Brad- 
ner-Smith  Paper  Co.  37  Minn.  296,  33  N. 
W.  855;  Farmer  y.  Crosby,  43  Minn.  459,  45 
N.  W.  866. 

All  the  defendants  in  this  ease  assumo 
that  the  1893  agreement  authorized  tho 
Owatonna  Company  to  put  the  Disbrow 
Company  absolutely  out  of  business,  for- 
ever, both  at  Mankato  and  everywhere  else. 
If  that  1893  contract  purported  to  give  any 
such  power  to  the  Owatonna  Company,  it 
was  illegal  and  void. 

Shawnee  Compress  Co.  v.  Anderson,  209 
U.  S.  423,  52  L.  ed.  865,  28  Sup.  Ct.  Rep. 
572;  Pope  Mfg.  Co.  v.  Gormully  k  J.  Mfg. 
Co.  144  U.  8.  238,  36  L.  ed.  419,  12  Sup.  Ct 
Rep.  637. 

Patentees  may  compose  their  differences 
as  the  owners  of  other  property  may,  but 
they  cannot  make  the  occasion  an  excuse  or 
cloak  for  the  creation  of  monopolies  to  the 
public  disadvantage. 

National  Harrow  Co.  y.  Hench,  39  L.R.A. 
299,  27  C.  C.  A.  349,  55  U.  8.  App.  53,  83 
Fed.  36. 

It  cannot  be  material  just  how  much  com- 
petition was  suppressed  by  any  one  con- 
tract 

W.  W.  Montague  k  Co.  y.  Lowry,  193 
U.  S.  38,  48  U  ed.  608,  24  Sup.  Ct  Rep. 
307. 

Combinations  otherwise  in  violation  of 
the  anti-trust  law  are  not  valid  because 
based  on  a  few  patents. 

United  Shoo  Machinery  Co.  y.  LaCha- 
pelle,  212  Mass.  467,  99  N.  E.  289 ;  SUte  v. 
Creamery  Package  Mfg.  Co.  110  Minn.  415, 
136  Am.  St  Rep.  514,  126  N.  W.  126,  623. 

An  Innocent  act  becomes  unlawful  if 
made  part  of  a  criminal  scheme. 

Garland  v.  State,  112  Md.  83,  76  AtL  631, 
21  Ann.  Cas.  28;  State  v.  Stewart,  59  Vt 
286,  59  Am.  Rep.  710,  9  Atl.  559;  Longshore 
Printing  Co.  v.  Howell,  26  Or.  527,  28  L.RJL 
464,  46  Am.  St  Rep.  640,  38  Pac.  547; 
Brown  v.  Jacobs'  Pharmacy  Co.  115  Ga. 
429,  67  L.R.A.  547,^^  km. ^\^ ^fisfc^ "^"^WY 
S.  E.  56B-,  XlVutA'a  'PXia.rDMMsj  ^.  ^\mw^  V.^ 


SUPREME  COURT  OF  THE  UNITED  STATES.  Oct.  TtuMt 

Dohme,  104  Md.  218,  7  L.R.A.(N.S.)    976,  v.  Northern  TniU  Co.  176  U.  S.  181,  190^ 

118  Am.  St.  Rep.  399,  64  Atl.  1029,  9  Ann.  192,  44  L.  ed.  423,  430,  431,  20  Sup.  Ct. 

C*a8.  1184;  Gatzow  v.  Buening,  106  Wis.  1,  Rep.  311;  South  Dakota  ▼.  North  Carolina, 

49  L.R.A.  475,  80  Am.  St.  Rep.  17,  81  N.  W.  192  U.  S.  286,  311,  48  L.  ed.  448,  457,  24 

1003;  Martell  y.  White,  185  Mass.  255,  64  Sup.  Ct.  Rep.  269;  Harriman  ▼.  Northern 

L.R.A.  260,  102  Am.  St.  Rep.  341,  69  N.  E.  Securities  Co.  197  U.  S.  244,  291,  205,  298, 

1085;    United   Shoe  Machinery   Co.  ▼.  La  299,  49  L.  ed.  739,  761,  763,  764,  765,  26 

Chapelle,  212  Mass.  467,  99  N.  E.  289.  Sup.  Ct  Hep.  493;  Re  Metropolitan  R.  Re- 

A  patent  infringement  suit  is  much  lilce  ceivership,  208  U.  S.  90,  111,  52  L.  ed.  403» 

an  ejectment  action ;  it  is  to  eject  defendant  413,  28   Sup.  Ct.  Rep.  219 ;    International 

from  the  domain  claimed  by  plaintiff.     A  Harvester   Co.   ▼.  Smith,   30   L.RJk.(N.S.) 

plaintiff  in  ejectment  must  recover  on  the  580,  note, 

strength  of  his  own  title.  The  owner  of  a  patent  may  notify  In- 

King  V.  Mullins,  171  U.  S.  404,  43  L.  ed.  fringers  of  his  claims  and  warn  them  that 

214, 18  Sup.  Ct.  Rep.  926.  unless  they  desist,  suits  will  be  brought  to 

An  illegal  deed,  or  one  based  on  an  illegal  protect    him    in    his    legal    rights.      The 

consideration,  or  a  deed  absolutely  void  be-  only  limitation  on  the  right  to  issue  such 

cause  in  fraud  of  creditors,  is  not  sufficient,  warnings  is  the  requirement  of  good  faith. 

15    Cyc.    17,    44,    note;    Kirkpatrick    v.  Kelley  v.  Ypsilanti  Dress  SUy  Mfg.  Co. 

Clark,  132  111.  342,  8  L.RJ^.  511,  22  Am.  10    L.RJL    686,    44    Fed.    19;    Computing 

St.   Rep.   631,    24   N.   E.   71;    Watkins    v.  Scale  Co.  v.  National  Computing  Scale  Co. 

Nugen,  118  Ga.  372,  375,  45  S.  E.  260,  262.  79  Fed.  962;  A.  B.  Farquhar  Co.  v.  National 

Mr.  Emanuel  Cohen  argued  the  cause,  «*"JT  ^/^i"^-^  ^tVr  ^'  Vr^i 

and,  with  Messrs.  John  B.  Atwater,  Frank  ^^^  ^^-J^*  j,^^?,"*"^;  ^;  *  ^«7V  .   «°"*^ 

W.  Shaw,  and  George  0.  Fry,  filed  a  brief  Harrow  Co.  58  a  C.  A.  163,  121  Fed.  827; 

for  defendant  in  error  the  C^amery  Pack-  !r*"'°/tf. /L^r'    I'J'  ^^^Tt    l 

age  Manufacturing  Company:  ^"^'n^^'a^^^^^}.:'  In^T^^X^  ^*'^  '" 

^n   order   to  condemn   a/  agreement   as  ">«  ^^-  ^«®  ^^l  ^^^^  ^^  ^l?;  ^^^^     ,  ♦k. 

void   under  the  act  of   July   2,   1890,   iU  ^7^^  agreement  made  on  the  part  of  the 

dominant  purpose  must  be  an  interference  ?\"^^^'  J*^*  ^^  .^"^^'^  ^^  ^^f  °   "^ 

with  interstatVor  international  commerce.  I^^^ter-worker  business    either  manufactur. 

Cincinnati,  P.  B.  S.  ft  P.  Packet  Co.  v.  ^°f  *>'  »*"?«'  during  the  life  of  said  pat- 

T>       OAA  TT   o    tfn    eA  T      J    ACio   c%»  o  ^ots  or   this   coutrsct,   did  not   make   the 

Bay,  200  U.  S.  179,  50  L.  ed.  428,  26  Sup.  .             -.             i      *  i      mu            *     •  *       / 

Ct.    R        208    l-fi    Fpd     118     H     k*  transaction     unlawful.     The     restraint     of 

United  states!  171  U.S."  678.  W^L."  J:  ^f'"'*   wm   not  greater  than   the   circum- 

290.  296.  19  Sup.  Ct.  Rep.  40    Un  ted  SUtes  •*«»««•.«'  *>*  transaction  required    part.c- 

y.  Joint  Traffic  A880.  171  U.  8.  608.  668,  43  »'"'y  "  '"^."^  *!■*.  »»"**  »'  *'"  '«"=' 

L.  ed.  269.  287,  19  Sup.  Ct  Rep.  25;  Ander-  •g''^"*^*  ^  ^    »    b    *  p    i.    v  »  r»    . 

TT  -A  J  OX  X      Kft  TT  a   ai^A   aim    A*>  Cincinnati,  P.  B.  S.  k  P.  Packet  Co.  v. 

rj*  ,^  ,'n/io  q'      JJ^p®-    .n'  A^  Bay,  200  U.  S.  179,  50  L.  ed.  428,  26  Sup. 

L.  ed.300,  305,  19Sup.  Ct.  J<ep.  50;  Addys-  ^t.    jleo    208-    Shawnee    Comnres^    Co     v 

ton  Pipe  &  Steel  Co.  v.  United  States,  175  .    ,      *^'    oaa'tt   a    ^oo    eo  t      j    qak"  oo 

U.  S.  211.  229.  44  L.  ed.  136.  143.  20  Sup.  gu     cTlte     5-2 

Ct.    Rep.    96;    Northern   Securities    Co.   v.  "JJ'              #'**».         xi        •  u*.   * 

United  stated.  193  U.  8.  197.  331.  48  L.  ed.  ,^7"'.  "'    W'ty   have   the   r.ght  tc. 

AVA    anf    ox   o        i-u.    T»        xoa     ts*  ij  sclcct  their  customcrs,  to  sell  and  to  refusi 

679,  697,  24   Sup.   Ct.  Rep.  436;   Field   v.  ,.         „i,omsoever  thev  choose    and  tc 

Barber  Asphalt  Paving  Co.  194  U.  S.  618,  ^^  '^i*  ^  wnomsoever  tney  cnoose,  and  tc 

623,  48  L.  ed.  1142,  1154,  24  Sup.  Ct  Rep!  ^*  ^^ff.'^^  ^Tlf     \ 
784;  Standard  Oil  Co.  v.  United  SUtes,  221  ''''^?^'^'T  *^/'^!"^'^*  T??**      n      a. 
U.  S.  1,  66,  65  L.  ed.  619,  647,  34  L.R.A.  Whitwell  v.  Continental  Tobacco  Co.  64 
(N.S.)  834,  31  Sup.  Ct.  Rep.  602,  Ann.  Cas.  ^.RA.  689,  60  C.  C.  A.  290,  125  Fed.  461. 
1912   D,    734;    Union   Pacific   Coal   Co.   v.  The  stipulation  by  the  Disbrows,  assign- 
United  States,  97  C.  C.  A.  578,  173  Fed.  '»«  ^  the  Owatonna  Manufacturing  Com- 
737.  puiy    all    modifications    or    improvements 
Even  if  the  Creamery  Company  were  as-  "pon  any  of  said  inventions  or  patents,  or 
sumed  to  be  a  party  to  an  unlawful  com-  in  and  to  any  other  inventions  that  have 
bination  in  restraint  of  trade,  this  would  heretofore   or   may   hereafter  be  made  or 
not  deprive  it  of  its  right  to  sue  for  in-  invented    by   them,    relating  or   applicable 
fringement  of  its  patents.  to  any  kind  of  combined  chums  and  butter- 
Strait  V.   National  Harrow  Co.  51  Fed.  workers,  was  valid. 
819 :  Connolly  v.  Union  Sewer  Pipe  Co.  184  Littlefield  v.  Perry,  21  Wall.  206,  22  U 
U.  B.  540,  46  L.  ed.  679,  22  Sup.  Ct.  Rep.  ed.    677;    Westinghouse  Air  Brake   Co.   v. 
#J7/  I-r/iit  r.  PMlmer,  132  U.  S.  282,  33  Chicago  Brake  k  Mfg.   Co.  85   Fed.  786, 
^  ed,  317,  10  Sup.  Ct  Rep.  93;  Diekemuui  Reeoe   Folding   Mach.    Ce.   ▼.   Fenwiek,  t 
^^^  %t1  V.  t. 
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L.R.A.(N.S.)    1094,  and  note,  72  C.  C.  A.  National  Cotton  Oil  Co.  v.  Texas,  197  U.  S. 

39,  140  Fed.   288.  116,  49  L.  ed.  689,  25  Sup.  Ct.  Rep.  379. 

The  stipulations  in  the  Owatonna  Manu-  Even  if  the  Creamery  Company  had  mo* 

facturing  Company  agreements  as  to  prose-  nopolized  a  substantial  part  of  interstate 

cuting  infringers  were  usual  covenants,  not  commerce,  no  causal   connection   is  shown 

warranting  the  inference  of  a  purpose  to  between  its  acts  and  the  damages  claimed 

drive  competitors  out  of  business  by  ground-  by  plaintiffs, 

less  suits.  21  Am.  &  Eng.  Enc.  Law,  2d  ed.  480;  29 

Foster  v.  Gk>ldschmidt,  22  Blatchf.  287,  21  Cyc.  439. 

Fed.  70;  Macon  Knitting  Co.  v.  Leicester  An  executed  illegal  contract  carries  title 

31  C.  Mills  Co.  113  Fed.  844;  Wilfiey  v.  New  to  its  subject-matter  in  the  same  way  as  if 
Standard  Concentrator  Co.  90  C.  C.  A.  643,  the  contract  were  legal,  unless  the  law  vio- 
164  Fed.  421;  Critcher  v.  Linker,  169  Fed.  lated  declares  to  the  contrary. 

653;  Jackson  v.  Allen,  120  Mass.  64;  Fom-  15  Am.  &  Eng.  Enc.  Law,  932;  McMuUen 

crook  Mfg.   Co.    ▼.  Bamum   Wire   &   Iron  v.  Hoffman,  174  U.  S.  639,  43  L.  ed.  1117, 

Works,  63  Mich.  195,  29  N.  W.  537;  Cron-  19  Sup.  Ct  Rep.  839;  Fritto  v.  Palmer,  182 

ingcr  v.  Paige,  48  Wis.  229,  4  N.  W.  106;  U.  S.  282,  33  L.  ed.  317,  10  Sup.  Ct.  Rep. 

N^'asliburn  &  M.  Mfg.  Co.  v.  Southern  Wire  93. 

Co.  37  Fed.  428.  The  Sherman  law  does  not  forbid  the  pass- 

The    Owatonna    agreements    had    to    do  age  of  title,  but,  on  the  contrary,  impliedly 

wholly  with  manufacture,  and  were  thus  be-  sanctions  it. 

yond  the  purview  of  the  Sherman  law.  Connolly  v.  Union   Sewer  Pipe  Ca    184 

United  States  v.   £.  C.  Knight  Co.   156  U.  S.  540,  46  L.  cd.  679,  22  Sup.  Ct.  Rep. 

U.  S.  1,  39  L.  ed.  325,  15  Sup.  Ct.  Rep.  249;  431;   Harriman  v.  Northern  Securities  Ca 

United    States   v.  Northern  Securities   Co.  197  U.  S.  244,  49  L.  ed.  739,  25  Sup.  Ct. 

120  Fed.  728;  Diamond  Glue  Co.  v.  United  Rep.  493. 

States  Glue  Co.  187  U.  S.  611,  616,  47  L.  ed.  A  patent  owner,  if  a  party  to  an  illegal 

328,  332,  23  Sup.  Ct.  Rep.  206;  Cornell  ▼.  combination,  is  not  by  that  fact  debarred 

Coyne,  192  U.  S.  418,  428,  48  L.  ed.  504,  from    equitable    remedies    against    an    in- 

508,  24  Sup.  Ct.  Rep.  383;  Loewe  v.  Lawlor,  fringer. 

208  U.  S.  274,  297,  52  L.  ed.  488,  497,  28  Strait  ▼.  National  Harrow  Co.  51   Fed. 

Sup.  Ct  Rep.  301,  13  Ann.  Cas.  815.  819;  Edison  Electric  Light  Co.  ▼.  Sawyer- 

The  Owatonna  agreements  had  to  do  Man  Electric  Co.  3  C.  C.  A.  605,  11  U.  8. 
wholly  with  patented  articles,  and  were  App.  712,  63  Fed.  592;  American  Soda- 
thus  beyond  the  purview  of  the  Sherman  Fountain  Co.  v.  Green,  69  Fed.  333;  Bon- 
law,  sack    Mach.    Co.  v.    Smith,    70    Fed.    383; 

E.  Bcmcnt  &  Sons  ▼.  National  Harrow  Co.  Brown  Saddle  Co.  t.  Troxel,  98  Fed.  620; 
186  U.  S.  70,  91,  46  L.  ed.  1058,  1068,  22  National  Folding-Box  &  Paper  Co.  v.  Rob- 
Sup.  Ct  Rep.  747;  Henry  v,  A.  B.  Dick  Co.  ertson,  99  Fed.  985;  Otis  Elevator  Co.  ▼. 
224  U.  S.  1,  28,  30,  56  L.  ed.  645,  656,  657,  Geiger,  107  Fed.  131 ;  General  Electric  Co. 

32  Sup.  Ct.  Rep.  364.  v.  Wise,  119  Fed.  922;  Fuller  v.  Berger,  66 
The  prohibitions  of  the  Sherman  law  ex-  L.R.A.  381,  56  C.  C.  A.  688,  120  Fed.  274; 

tend  only  to  undue  restraint.  Motion  Picture  Patents  Co.  v.  Laemmle,  178 

Standard  Oil   Co.  v.  United   States.  221  Fed.  104;  Motion  Picture  Patent  Co.  v.  Ull- 

U.   S.   1,  55   L.  ed.  619,   34  L.R.A.(N.S.)  man,  186  Fed.  174. 

834,  31  Sup.  Ct.  Rep.  502,  Ann.  Cas.  1912  D,  The  plaintiffs  suffered  no  damage  by  the 

734;    United   States  v.   American   Tobacco  successful  prosecution  of  the  suit  against 

Co.  221  U.  S.  106,  56  L.  ed.  663,  31  Sup.  Ct.  them. 

Rep.  632.  Connolly  v.  Union   Sewer  Pipe  Co.   184 

There    is    nothing    in    the    1898    general  ^'  ^'  ^^^>  *®  ^'  ^-  <^79,  22  Sup.  Ct  Rep. 

agreement  to  show  a  design  to  drive  com-  ^^^  *  S*^'***^  ▼•  National  Harrow  Co.  61  Fed 

petitors  out  of  business  by  groundless  suits.  il        ,  .  ,.^            .     * 

Whitwell  V.  Continental  Tobacco  Co.  64  ?*?  pl^mtiffs  are  in  fact  proseoiting  a 

L.R.A.  089,  60  C.  C.  A.  290,  125  Fed.  454;  ^^'^  ^'  malicious  prosecution  m  defiance  of 

United  States  v.  SUndard  Oil  Co.  173  Fed  ^^?  "**^  *^*J  '""f  *  suit  uinot  mainUln. 

177.  p:«oi««of;  n  i>  G  J.  D  T>    u  I  o  *^^«  unless  the  primary  suit  has  terminated 

177 ;  Cincinnati,  B.  P.  S.  &  P.  Packet  Co.  v.  j^^  their  favor 

^^o'  '^^^i*  ^^^'  ^®^'  ^  ^'  ^-  *^®'  *^^'  Whitwell  v.'  ContinenUl  Tobacco  Co.  64 

26  Sup.  Ct  Rep.  208.  j^^^   ^89,  60  C.  C.  A.  290,  126  Fed.  461 ; 

The  Creamery  Company  has  never  monop-  Pennsylvania  R,  Co.  ▼.  Marchant  119  Pa. 

olised  or  attempted  to  monopolize  any  part  561,  4  Am.  St  Rep.  659,  13  Atl.  690;  Smith 

of  interstate  commerce  within  the  meaning  v.  Wilcox,  47  Vt  645;  Hortenstine  ▼.  Vir- 

of  the  Sherman  law.  ginia-Carolina  R.  Co.  KYI  Vk,  ^W^  a:\  ^^ 

Noyes,  Corporate  IteUtioBB,  |  889,  p.  711 ;  996 ;  ConnoWy  ^.  77«i^rDL  ^3  •  T^'^^.  ^>k.  \^ 
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Va.  61,  56  L.R.A.  663,  93  Am.  St.  Rep.  910, 
40  S.  £.  618;  Tyler  v.  Western  U.  Teleg.  Co. 
64  Fed.  634 ;  Crescent  City  L.  S.  L.  &  S.  H. 
Co.  T.  Butchers'  Union  S.  H.  ft  L.  S.  L. 
Co.  120  U.  S.  141,  147,  148,  30  L.  ed. 
614,  617,  7  Sup.  Ct.  Rep.  472;  26  Cyc.  56. 

According  to  the  weight  of  authority  and 
reason  a  suit  for  the  malicious  prosecution 
of  a  civil  action  is  not  maintainable  unless 
there  be  an  interference  with  person  or 
property. 

21  Am.  L.  Reg.  281,  363;  McCormick  Har- 
Testing  Mach.  Co.  ▼.  Willan,  93  Am.  St. 
Rep.  466,  note;  4  Current  Law,  pp.  472, 
474;  19  Am.  &  Eng.  Enc.  Law,  652,  653;  26 
Cyc.  14-16;  Wetmore  ▼.  Mellinger,  64  Iowa, 
741,  62  Am.  Rep.  465,  18  N.  W.  870;  Smith 
▼.  Michigan  Buggy  Co.  175  111.  619,  67  Am. 
St  Rep.  242,  51  N.  E.  660 ;  Potto  ▼.  Imlay, 
4  N.  J.  L.  330;  Luby  ▼.  Bennett,  111  Wis. 
613,  56  L.RJk.  261,  87  Am.  St  Rep.  897,  87 
N.  W.  804;  Bumap  t.  Albert,  Taney,  244, 
Fed.  Cas.  No.  2,170;  Cooper  ▼.  Armour,  8 
LJLA.  47,  42  Fed.  216;  Bishop  v.  American 
Preservers'  Co.  51  Fed.  272;  Wade  v.  Na- 
tional Bank,  114  Fed.  377;  Tamblyn  ▼. 
Johnson,  62  C.  C.  A.  601,  126  Fed.  270; 
Wilkinson  v.  Goodfellow-Brooks  Shoe   Co. 

141  Fed.  218. 

Even  in  jurisdictions  where  a  suit  may  be 
maintained  without  interference  with  per- 
sons or  property,  the  want  of  probable 
cause  must  be  very  clearly  proven.  There 
is  in  this  case  no  evidence  at  all  of  want  of 
probable  cause. 

Eickhoff  V.  Fidelity  &  C.  Co.  74  Minn. 
189,  76  N.  W.  1030;   Ferguson  v.  Amow, 

142  N.  Y.  683,  37  N.  £.  626. 

The  same  or  an  even  greater  intensity  of 
proof  is  required  when  a  patent  is  chal- 
lenged. The  patent  is  of  itself  prima  facie 
proof  that  the  patentee  was  the  original 
and  first  inventor,  and  the  one  attacking  it 
has  a  much  greater  burden  than  merely  pro- 
ducing a  preponderance  of  evidence  against 
it 

Seymour  v.  Osborne,  11  Wall.  616,  538, 
20  L^  ed.  33,  37;  Coffin  v.  Ogden,  18  Wall. 
120,  124,  21  L.  ed.  821,  823;  Cantrell  v. 
Wallick,  117  U.  S.  689,  695,  29  L.  ed.  1017, 
1019,  6  Sup.  Ct  Rep.  970;  Barbed  Wire 
Patent  (Washburn  &  M.  Mfg.  Co.  v.  Beat 
"Em  All  Barbed  Wire  Co.)  143  U.  S.  276, 
284,  86  L.  ed.  154,  168,  12  Sup.  Ct  Rep. 
443,  460;  Deering  v.  Winona  Harvester 
Works,  166  U.  S.  286,  300,  39  L.  ed.  158, 
168,  16  Sup.  Ct  Rep.  118. 

The  eomplainanto  have  waived  their  right 
to  the  penalty  under  the  Sherman  law  by 
bringing  suit  in  the  state  court  for  mali- 
dooa  prosecution. 

7  Enc  PL  ft  Pr.  364;  16  Cyc.  260;  Robb 

r.   Vim,  1S5  V.  R  13,  39  L.  ed.  62,  16  Sup. 
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206  U.  S.  340,  346,  61  L.  ed.  828,  838,  27 
Sup.  Ct.  Rep.  524;  A.  Klipstein  &  Co.  v. 
Grant,  72  C.  C.  A.  611,  141  Fed.  72;  Water, 
Light  &  Gas  Co.  v.  Hutchinson,  19  L.RJL 
(NJS.)  219,  90  C.  C.  A.  547,  160  Fed.  41; 
Thompson  v.  Howard,  81  Mich.  312. 

A  patent  owner  may  notify  infringers  of 
his  claims  and  threaten  them  with  a  suit 
unless  they  desist.  If  he  does  this  in  good 
faith,  believing  his  claims  to  be  valid,  and 
brings  his  suit  with  reasonable  diligence, 
he  is  acting  within  his  righto  and  incurs  no 
liability. 

Kelley  v.  Ypsilanti  Dress-Stoy  Mfg.  Co. 
10  L.R.A.  686,  44  Fed.  19;  Computing 
Scale  Co.  v.  National  Computing  Scale  Co. 
79  Fed.  962;  A.  B.  Farquhar  Co.  v.  Nar 
tional  Harrow  Co.  49  L.R.A.  755,  42  C.  C.  A. 
600,  102  Fed.  714;  Adriance,  P.  &  Co.  v. 
National  Harrow  Co.  58  C.  C.  A.  163,  121 
Fed.  827;  Warren  Featherbone  Co.  v. 
Landauer,  151  Fed.-  130;  Dittgen  v.  Racine 
Paper  Goods  Co.  164  Fed.  84;  Mitchell  v. 
International  Tailoring  Co.  169  Fed.  146; 
30  Cyc.  1054. 

The  patent  owner  has  the  right  to  appeal 
to  the  court  for  the  protection  of  his  pat- 
ent Sometimes  the  exercise  of  this  right 
carries  with  it  a  damage  in  lessening  the 
sales  of  the  challenged  device  made  or  used 
by  the  defendanto.  Such  damage  is  an  in- 
cident of  the  suit  and  cannot  be  made  the 
ground  of  a  recovery. 

Kelley  v.  Ypsilanti  Dress-Stoy  Mfg.  Co. 
10  L.ILA.  686,  44  Fed.  19. 

The  warnings,  considered  as  a  separate 
cause  of  action,  were  barred  by  the  stotute 
of  limitotions. 

SUte  V.  Bonness,  99  Minn.  392,  109  N.  W. 
703. 

The  construction  given  by  the  highest  tri- 
bunal in  the  stote  to  the  stote  statute  of 
limitations  is  adopted  in  this  court. 

Balkam  v.  Woodstock  Iron  Co.  154  U.  S. 
177,  38  L.  ed.  953,  14  Sup.  Ct  Rep.  1010; 
Leffingwell  v.  Warren,  2  Black,  599,  603,  17 
L.  ed.  261,  262. 

The  Sherman  law  operates  only  on  re- 
straint of  trade.  There  is  no  violation  of 
the  law  unless  free  competition  is  directly 
and  substontially  restricted. 

Northern  Securities  Co.  v.  United  Stotes, 
193  U.  S.  197,  331,  48  L.  ed.  679,  697,  24 
Sup.  Ct  Rep.  436. 

The  fundamentol  thing  is  free  competi- 
tion where  the  public  is  entitled  te  it 
When  the  particular  thing  is  not  within  the 
field  of  competition,  it  is  not  within  the 
Sherman  law,  and  restrainto  of  trade  in  it 
are  not  punishable  under  that  law,  because 
they  invade  no  right  of  the  publie.  Ezam« 
pies  of  noncompetitive  things  are  contraeto 
or  combinations  relating  to  trade  seereta 
(Board  of  Trada  v.  Christey  Grain  ft  Stock 
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Co.  108  U.  S.  236,  262,  40  L.  td.  1031,  1030, 
25  Sup.  Ci.  Hep.  637),  and  those  relating  to 
penonal  aerriee  (State  t.  Duluth  Bd.  of 
Trade,  107  Minn.  606,  23  L.RJk.(N.S.)  1260, 
121N.  W.  306). 

The  monopoly  of  the  United  States  pat- 
ent if  merely  the  exclusion  of  the  public 
for  a  definite  term  from  something  new 
and  useful  not  theretofore  known  or  used 
by  it;  and  this  new  and  useful  thing  be- 
comes public  property,  barring  only  the 
limited  but  exclusive  term  given  to  the  in- 
ventor. The  inventor  takes  nothing  from 
the  public,  but,  on  the  contrary,  gives  the 
public  something  that  it  did  not  have,  and 
presumably,  but  for  his  talent  and  indus- 
try, would  never  have  had. 

Grant  t.  Raymond,  6  Pet.  218,  8  L.  ed. 
376;  Bloomer  v.  McQuewan,  14  How.  630, 
14  Jm  ed.  532;  United  States  v.  American 
Bell  Teleph.  Co.  167  U.  6.  224,  42  L.  ed.  144, 
17  Sup.  Ct.  Rep.  800;  Continental  Paper 
Bag  Co.  V.  Eastern  Paper  Bag  Co.  210  U.  S. 
405,  62  Lb  ed.  1122,  28  Sup.  Ct.  Rep.  748; 
H^nry  t.  A.  B.  Dick  Co.  224  U.  S.  1,  66 
L.  ed.  646,  32  Sup.  Ct  Rep.  364. 

The  Sherman  law,  if  extended  to  patents 
and  combinations  in  patents,  would  not  pre- 
vent the  granting  of  any  number  of  patents 
in  the  same  art  to  the  same  inventor.  In 
fact,  unless  prohibited  by  that  law,  an  in- 
ventor ean  buy  later  inventions  made  by 
others  and  unite  them  with  his  own  for 
his  own  advantage.  This  is  shown  by  the 
opinion  in  United  States  v.  American  Bell 
Teleph.  Co.  167  U.  S.  224,  240,  42  L.  ed. 
144,  167,  17  Sup.  Ct  Rep.  800;  Indiana 
Mfg.  Co.  T.  J.  I.  Case  Threshing  Mach.  Co. 
83  C.  C.  A.  343,  164  Fed.  366. 

Patent  owners  may  lawfully  secure  for 
themselves,  through  a  combination  of  their 
patents,  a  tra£Sc,  however  extensive,  in  un- 
patented articles. 

Henry  v.  A.  B.  Dick  Co.  224  U.  8.  1,  56 
L.  ed.  646,  32  Sup.  Ct  Rep.  364. 

Mr.  Amaaa  O.  Paul  also  argued  the 
cause,  and,  with  Mr.  W.  A.  Speery,  filed  a 
brief  for  defendants  in  error,  iht  Owatonna 
Manufacturing  Company  and  Frank  La- 
Bare. 

94]     *Mr.  Justice  MoKenna  delivered  the 
opinion  of  the  court: 

Action  for  the  recovery  of  damages  in 
the  sum  of  $406,881.60,  being  the  total 
of  certain  specific  items  mentioned  in  the 
complaint,  and  for  all  other  damages  sus- 
tained by  plaintifiTs  (so  designated  through- 
out this  opinion)  by  virtue  of  the  facts 
stated,  including  all  sums  that  they  are 
entitled  to  under  the  provisions  of  the 
anti-trott  act  of  1800  [26  Stat  at  L.  200, 
chap.  647,  U.  &  Cenip.  BUt.  1901,  p.  3200], 
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together  with  an  attorneys'  lee.  The 
grounds  of  recovery  are  set  forth  in  the 
complaint,  which,  inclusive  of  exhibits,  oc- 
cupies 160  pages  of  the  record,  and  seems 
to  make  impossible  any  attempt  at  brevity 
or  condensation.  The  case,  however,  is  not 
in  wide  compass,  and  attention  may  be  con- 
centrated upon  certain  considerations.  The 
contention  of  plaintiffs  in  its  most  gen- 
eral form  is  that  the  defendants  entered  in- 
to a  conspiracy  or  combination  in  restraint 
of  interstate  trade,  and  in  execution  of  it 
plaintiffs'  interstate  business  was  destroyed 
by  defendants  wrongfully  prosecuting  two 
suits  against  them  for  the  infringement 
of  patents  under  which  the  articles  of  their 
trade  were  manufactured,  and  by  circulat- 
ing slanders  and  libels  to  the  effect  that 
such  articles  were  infringements  of  de- 
fendants' patents.  A  cause  of  action  is 
hence  asserted  under  §  7  of  the  anti-trust 
act.  The  section  is  as  follows:  "Any  per- 
son who  shall  be  injured  in  his  business 
or  property  by  any  other  person  or  cor- 
poration by  reason  of  anything  forbidden 
or  declared  to  be  unlawful  by  this  act  may 
sue  therefor  in  any  circuit  court  of  the 
United  States  in  the  district  in  which  the 
defendant  resides  or  is  found,  without  re- 
spect to  the  amount  in  controversy,  and 
shall  recover  threefold  the  damages  by  him 
sustained,  and  the  costs  of  suit,  including 
a  reasonable  attorneys'  fee." 

To  justify  recovery,  therefore,  injury 
must  result  from  something  forbidden  or 
made  unlawful  by  the  act,  and  *what  is[S5 
forbidden  or  made  unlawful  is  expressed  in 
§§  1  and  2.  Section  1  is  as  follows:  ''Every 
contract,  combination  in  the  form  of  trust 
or  otherwise,  or  conspiracy,  in  restraint  of 
trade  or  commerce  among  the  several 
states,  or  with  foreign  nations,  is  hereby 
declared  to  be  illegal.    .    .    ." 

The  acts  forbidden  are  made  a  misde- 
meanor. And  by  §  2  it  is  also  made  a  mis- 
demeanor for  any  person  to  "monopolise, 
or  attempt  to  monopolize,  or  combine  or 
conspire  with  any  other  person  or  per- 
sons to  monopolize,  any  part  of  the  trade 
or  commerce  among  the  several  states, 
or  with  foreign  nations." 

The  question  occurs.  Do  the  facts  of  the 
case  show  a  breach  of  the  law  by  defend- 
ants and  injury  resulting  from  it  to  plain- 
tiffs? The  following  facts  are  alleged: 
On  the  24th  of  February,  1808,  or  Just 
prior  thereto,  certain  corporations  and  one 
^rtnership  were  engaged  in  making  or 
selling  creamery  supplies,  including  com- 
bined churns  and  butter  workers,  and  trans- 
porting them  in  state  and  interstate  com- 
merce. All  of  the  corporations  and  the 
partnership  were  in  dlTtfil  tnsv^VvXIvcs^  V& 
their  Uik«i  ^t  >»w^Vu«iii«  %a^  i*  Vn^  imxW 
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of  it  all  of  the  articlea  manufactured  and 
sold  by  them  were  sold  at  no  more  than  a 
fair  price  and  legitimate  profit.  The  cor- 
porations controlled  over  90  per  cent  of  the 
business  4  manufacturing  and  selling 
creamery  and  dairy  supplies  in  the  states 
of  Michigan  and  Indiana  and  in  all  the 
states  west  and  in  some  of  the  states  east 
thereof,  manufacturing  the  articles  in  one 
or  more  of  the  states,  and  shipping  by  the 
same  common  carriers  from  the  states 
where  manufactured  to  other  states,  and  dis- 
tributing  and   selling   such   articles   there. 

On  the  24th  of  February,  1898,  the 
Creamery  Package  Manufacturing  Com- 
pany, one  of  the  corporations,  and  its  stock- 
holders, then  engaged  in  the  manufacture  and 
sale  of  dairy  and  creamery  supplies,  but  not 
26]of  ^combined  churns  and  butter  workers, 
it  being  as  to  the  latter  only  the  agent  for 
their  sale,  entered  into  a  contract  with  the 
other  corporations  and  the  partnership,  by 
which  it  was  agreed  to  increase  the  capital 
stock  of  the  Creamery  Package  Manufactur- 
ing Company  to  enable  it  to  purchase  the 
property  and  business  of  the  other  cor- 
porations, parties  to  the  contract,  including 
in  the  property  all  patents  and  applica- 
tions for  patents. 

The  contract  is  very  elaborate  and  ver- 
bose, but  we  need  not  give  its  particular 
covenants,  as  no  point  is  made  upon  them; 
it  being  only  alleged  and  contended  that 
its  purpose  and  effect  were  that  the  Cream- 
ery Package  Manufacturing  Company  should 
acquire  the  property  and  business  of  the 
other  corporations,  and  that  while  the  latter 
should  cease  to  exist,  they  should  be  repre- 
sented as  continuing  as  separate  and  in- 
dependent concerns  and  competitors  in  the 
market  with  the  Creamery  Package  Manu- 
facturing Company,  and  with  one  another, 
while  in  truth  and  fact  there  would  be  no 
competition  between  them. 

It  is  alleged  that,  in  execution  of  the  pur- 
pose of  the  contract,  traveling  men  from 
the  different  houses,  under  instructions 
from  the  Creamery  Package  Manufacturing 
Company,  met  and  secretly  arranged  the 
bid  each  should  interpose,  determining  by 
by  lot  and  other  ways  who  should  interpose 
the  lowest  bid  and  who  the  highest. 

The  Owatonna  Company  was  not  a  party 
to  that  contract,  but  it  is  contended  that 
it  participated  in  or  is  brought  into  the 
scheme  and  purpose  of  the  contract  by  cer- 
tain agreements  entered  into  by  it  with 
the  Creamery  Package  Manufacturing  Com- 
pany. They  are  all  attached  to  the  com- 
plaint as  exhibits,  and  may  be  described 
u  transferring  certain  patents  or  the  right 
to  use  certain  patents  to  the  Creamery 
^TJPiLckMge  MMDufBcturiDg  ^Compuij,     A 


brief  summary  of  them  is  given  in  the  mar- 
gin.! 

*It  is  alleged  that  on  July  8, 1904,  the[28 
Creamery  Package  Manufacturing  Com- 
pany and  the  Owatonna  Company  brought 
suit  separately  in  the  circuit  court  of  the 
United  States  for  the  first  division  of  the 
state  of  Minnesota,  at  Winona,  against  the 
plaintiffs,  charging  infringement  of  patents 
for  churns  and  butter  workers.  The  bills 
in  the  suits  are  attached  to  the  complaint 
in  this  action  and  are  in  the  usual  form. 
Process  was  issued  and  the  plaintiffs  here 
answered.  Upon  proofs  taken  a  decree  was 
entered  in  favor  of  plaintiffs  and  against 
the  Owatonna  Company  in  the  suit  brought 
by  it.  It  is  not  alleged  in  the  complaint, 
but  it  is  in  the  answer  of  the  Creamery 
*Package  Manufacturing  Company,  and [20 
not  denied,  that  it  obtained  a  decree  adjudg- 
ing plaintiffs  here  infringers  of  the  patents 
which  were  the  subject  of  the  suit. 

It  is  alleged  that  the  defendants  here  con- 
spired with  one  another  to  commence  and 

fThe  first  of  the  agreements  between  tb* 
companies  was  made  April  19,  1897  (that 
was  before  the  contract  of  February  24, 
1898)  and  recited  that  the  Owatonna  Com- 
pany was  the  owner  of  certain  patents 
covering  combined  churns  and  butter  work- 
ers, and  was  manufacturing  the  same,  and 
that,  as  the  Creamery  Package  Manufactur- 
ing Company  was  desirous  of  handling  the 
same  as  sole  agents,  the  agreement  was 
made.  It  conveyed  five  patents  issued  be- 
tween January,  1893,  and  August,  1896,  and 
applications  for  another.  There  were  pro- 
visions as  to  the  size,  material,  and  other  de- 
tails; also  as  to  royalties  to  be  paid  to  the 
Disbrow  Manufacturing  Company.  And  the 
Owatonna  Company  agreed  to  protect  the 
Creamery  Package  Manufacturing  Company 
from  all  suits  for  infringement  of  the  pat- 
ents, or  claims  for  damages  arising  out 
of  the  sales  of  the  churns,  and  promptly 
and  vigorously  to  attack  infringers,  and  to 
procure  patents  on  all  improvements  made 
by   it  or  by  any   person   in   its  behalf. 

There  was  an  addition  to  the  contract, 
made  June  4,  1897,  in  regard  to  the  repair 
parts  of  the  "Winner"  churns  and  the  re- 
pair and  perfection  of  the  same,  and  the 
rebate  from  the  billing  price. 

On  January  12,  1898,  a  supplemental 
contract  was  made  by  the  same  parties  as 
to  the  disposition  of  the  royalties  received 
under  a  license  contract  made  September 
30,  1807,  with  the  Cornish,  Curtis,  & 
Greene  Manufacturing  Company,  of  Fort  At- 
kinson, Wisconsin. 

On  June  4,  1898,  another  agreement  was 
made  between  the  parties  which  referred  to 
the  agreement  of  April,  1897,  and  to  tha 
pendency  of  litigation  based  on  the  in- 
fringement or  charges  of  infringement  of 
the  patents  with  which  that  contract  wu 
concerned.  For  the  purpose  of  adjusting 
all  claims  growing  out  of  such   imringo- 
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prosecute  the  suits,  and  that  they  were 
commenced  and  prosecuted  maliciously  and 
without  probable  cause,  whereby  plaintiffs 
were  caused  certain  items  of  damages. 

The  other  allegations  of  the  complaint 
need  not  be  repeated  in  detail.  They  are 
to  the  effect  that  the  contract  of  February 
24,  1898,  was  made  in  violation  of  law,  to 
restrain  state  and  interstate  trade  and 
commerce,  and  that  all  that  was  done  under 
it  was  in  pursuance  and  execution  of  that 
purpose,  including  the  suits  brought  against 
plaintiffs  by  the  Owatonna  Company  and 
the  Creamery  Package  Manufacturing  Com- 
pany for  the  infringement  of  patents.  That 
prior  fo  the  bringing  of  those  suits,  plain- 
tiffs had  a  good  and  established  trade  and 
market  for  their  churns,  and  «M'cre  manu- 
facturing and  shipping  them  in  the  states 
of  Wisconsin,  Iowa,  and  South  Dakota; 
and  knowing  this,  and  fearing  that  such 
trade  would  be  continued  in  those  states,  and 
be  extended  to* other  states,  defendants  com- 
menced the  suits  for  infringement,  and 
prior  thereto  and  since  have  written  letters 
and  talked  to  purchasers  and  prospective 
purchasers  of  plaintiffs'  churns,  threaten- 
ing lawsuits  and  actions  for  damages  for 
infringement  of  the  patents  described  in 
the  bills,  and  also  threatened  suits  for  in- 
junction, and  by  this  means  destroyed 
plaintiffs'  state  and  interstate  trade. 

That  plaintiff  D.  E.  Virtue  and  one  Mar- 
tin Deeg  were  the  first  joint  inventors  of 
a    churn    and    butter    worker,    and    that    a  ' 


patent  was  issued  therefor,  No.  634,074,  un- 
der which  they  manufactured  those  arti- 
cles and  sold  them  in  state  and  interstate 
commerce  except  as  they  had  bten  pre- 
vented by  the  suits  brought  against  them 
as  hereinbefore  stated.  And  by  elaborate 
allegations  the  patents  upon  *which[80 
those  suits  were  brought  are  attacked  for 
want  of  invention  and  novelty. 

That  the  Creamery  Package  Manufactur- 
ing Company  has  purchased  the  property 
and  business  of  other  competitive  concerns, 
and  that  it  has  had  during  the  last  several 
years  contracts  witli  many  and  numerous 
dealers  in  the  articles  sold  by  which  it 
required  them  to  purchase  such  goods  ex- 
clusively of  it  at  certain  fixed  and  main- 
tained prices,  and  to  soil  only  in  certain 
designated  territory,  the  object  of  which  is 
to  secure  a  monopoly  to  the  Creamery 
Package  Manufacturing  Company,  and  to 
restrain  interstate  commerce.  That  all  of 
the  acts  detailed  were  done  in  pursuance 
of  a  common  scheme  and  conspiracy  on  the 
part  of  all  of  the  defendants  during  the 
years  1897  and  1898,  and  ever  since  main- 
tained and  carried  out,  limiting  the  pro- 
duction of  creamery  supplies,  fixing  and  de- 
termining their  prices,  restraining  trade 
in  them,  and  monopolizing  over  90  per 
cent  of  their  production  and  sale,  of  which, 
prior  to  one  year  before  the  bringing  of 
this  action,  plaintiff  had  no  knowledge  or 
notice  except  the  two  suits  in  equity  and 
the    contract    by    which    Virtue    and    Deeg 


ment,  and  settling  the  litigation  between 
the  Owatonna  Company  and  F.  B.  Fargo 
&  Company,  whose  rights '  the  Creamery 
Package  Manufacturing  Company  liad  ac- 
quired, it  was  agreed  that  one  of  the  suits 
which  was  named,  and  in  which  proofs 
liad  been  taken,  should  be  brought  to  a 
bpeody  hearing  and  all  other  suits  dis- 
missed. 

The  Creamery  Package  Manufacturing 
Company  agreed  not  to  manufacture  the 
machine  known  as  the  "Winner"  or  the 
"Disbrow,"  both  referred  to  in  the  contract 
of  April,  1897,  called  the  "sales  contract," 
or  any  other  of  a  described  kind  made  by 
the  Owatonna  Company,  but  was  at  liberty 
to  manufacture  and  sell  churns  and  but- 
ter workers  of  any  other  construction.  Sat- 
isfaction of  all  royalties,  damages,  and  costs 
was  agreed  on. 

The  sales  contract  was  continued  in  force, 
and  there  was  added  to  it  a  provision  en- 
titling the  Owatonna  Company  to  furnish 
65  per  cent  in  value  at  list  price  of  the 
churns  and  butter  workers  sold  by  the 
Creamery  Package  Manufacturing  Company 
in  each  year  after  the  date  of  the  contract. 
If  less  than  that  per  cent  should  be  made 
and  furnished  by  the  Owatonna  Company, 
certain  sums  were  provided  to  be  paid  by 
the  other  company.  And  the  latter  com- 
pany agreed  not  to  diBcriminate  against  the 
|F7  Z>,  Ciif 


machines  manufactured  by  the  Owatonna 
company  in  favor  of  machines  of  its  own 
manufacture  or  of  other  manufacturers,  and 
that  it  would  give  to  the  machines  of  the 
Owatonna  Company  the  same  effort  and 
energy  to  effect  their  sale.  The  Owatonna 
Compiiny  agreed  to  protect  the  patents  and 
prosecute  infringers  and  give  assistance  to 
the  Creamery  Package  Manufacturing  Com- 
pany in  the  prosecution  of  infringers.  Per- 
mission was  given  to  the  Owatonna  Com- 
pany to  use  the  "Disbrow"  and  "Winner" 
churns  owned  by  the  Creamery  Package 
Manufacturing  Company  or  to  be  acquired 
by  it.  There  was  also  an  agreement  made 
on  the  4th  of  June,  1808,  between  the  par- 
ties in  settlement  of  claims  on  account  of 
the  use  of  patents  with  certain  other  par- 
ties besides  F.  B.  Fargo  &  Company,  whose 
business  the  Creamery  Package  Manufactur- 
ing Company  had  acquired.  There  was  a 
provision  for  paying  royalties  to  the  Dis- 
brow  Company,  with  other  details  not  nec- 
essary to  mention. 

On  January  1,  1903,  another  agreement 
was  entered  into  between  the  parties  which 
disposed  of  and  adjusted  rights  and  con- 
tentions as  to  patents  for  a  machine  called 
a  pasteurizer  and  cream  ripener.  By  an 
agreement  made  January  1,  1903,  the  prices 
provided    for    in    the    fea.\e,%   ^ovvVt^^V  Hi^t^ 


30-M 


SUPREME  COURT  OF  THE  UNITED  STATES. 


OOT.  TtMM^ 


transferred  to  the  Creamery  Package  Manu* 
facturing  Company  the  exduaive  right  to 
manufacture  the  chum  and  butter  worker 
under  patent  No.  634,074  for  the  period  of 
three  years.  That  they  did  not  know  that 
that  contract  was  procured  as  part  of  the 
schemes  of  defendants.  That  they  were  at 
no  time  parties  to  acts  of  defendants,  and 
did  not  know  of  the  wrongful  contracts 
and  combinations  until  after  the  time  lim- 
ited to  take  the  testimony  in  the  two 
equity  suits. 

The  defendants  answered  the  complaint, 
admitting  some  of  its  allegations  and  deny- 
ing others.  They  alleged  performance  of 
the  contract  between  the  Creamery  Package 
Manufacturing  Company  and  the  plaintiff 
Virtue  and  said  Deeg,  and  opposed  to  the 
charges  of  the  complaint  certain  affirmative 
matters,  including  two  actions  brought  in 
the  state  court. 

81]  *A  jury  was  impaneled  to  try  the  is- 
sues, which  under  the  instructions  of  the 
court,  found  a  verdict  for  defendants  upon 
which  a  judgment  was  duly  entered.  It  was 
affirmed  by  the  circuit  court  of  appeals. 
102  C.  C.  A.  413,  170  Fed.  115. 

The  circuit  court  and  the  circuit  court 
of  appeals  both  decided  that  the  damages 
which  plaintiffs  alleged  they  sustained  were 
not  a  consequence  of  a  violation  by  de- 
fendants of  the  provisions  of  tbe  Sherman 
anti-trust  law.  Both  courts  assumed,  for 
the  purpose  of  their  decision,  that  the  con- 
tract of  February  24,  1898,  between  the 
Creamery  Package  Manufacturing  Company 
and  the  other  manufacturers  and  sellers 
of  chums  and  butter  workers  was  a  com- 
bination in  restraint  of  trade;  but  both 
courts  held  that  the  Owatonna  Company 
was  not  a  party  to  it,  nor  became  asso- 
ciated subsequently  in  its  scheme. 

Of  the  infringement  suits  the  court  of 
appeals  said  they  exhibited  "a  case  where 
two  suits  were  brought,  one  by  a  party 
to  a  lawful  agreement,  the  other  by  a  party 
to  an  unlawful  agreement,  for  the  infringe- 
ment of  patents  owned  by  them  respectively, 
and  where  both  parties  were  doing  no  more 
then  exercising  their  legal  rights."  And 
the  court  declared  in  effect  that  it  could 
see  no  sinister  significance  in  the  suits  be- 
ing simultaneous,  and  said,  further,  that 
after  a  thorough  examination  of  the  rec- 
ord, it  agreed  with  the  circuit  court  tliat 
there  was  no  evidence  offered  at  the  trial 
"'which  would  warrant  the  jury  in  find- 
ing that  any  agreement  of  that  kind  exist- 

The  plaintiffs  attack  this  conclusion  in 

twenty-one  propositions,  some  of  which  are 

of  very  broad  generality,  and  all,  counsel 

eoBtend,  mre  supported  by  the  decisions  of 

^/v  juid  otbar  eourtt.    It  ia  quii^  impoMi- 


ble  to  consider  them  in  detail  without  • 
review  and  repetition  d  the  eases.  Tha 
view  we  take  of  the  case  makes  this  on* 
necessary.  The  case  is,  as  we  have  said, 
in  narrow  compass.  The  complaint  charges 
a  violation  of  the  Sherman  law,  and,  as  a 
means  of  accomplishing  its  purpose,  the  da- 
struction  of  ^plaintiffs'  interstate  trade[SS 
by  a  malicious  litigation  of  their  righti. 
A  necessary  element  of  the  charge  is  ilia 
co-operation  of  at  least  the  corporate  d» 
fendants  in  the  purpose,  and  this  deter- 
mines our  inquiry.  In  answering  it  wa 
shall  assume,  as  the  lower  courts  assumed, 
that  by  the  contract  of  February,  1898,  tha 
Creamery  Package  Manufacturing  Company 
and  the  corporations  competing  with  it  en- 
tered into  «  combination  offensive  to  the 
law.  Did  the  Owatonna  Company  partiei- 
pate  in  it,  or  subsequently  join  it  or  eo-op- 
erate  to  execute  its  purposes?  The  ques- 
tion must  be  answered  in  the  negative,  as 
we  shall  proceed  to  show. 

The  Owatonna  Company  was  a  manu- 
facturer of  churns  and  butter  workers  un- 
der various  patents  owned  by  it,  whieh 
articles  it  sold  throughout  the  United 
States,  and  by  the  contract  of  April  19, 
1897,  it  constituted  the  Creamery  Package 
Manufacturing  Company  its  sales  agent  of 
them,  the  latter  company  not  making 
chums  and  butter  workers.  The  contract 
was  a  perfectly  legal  one,  and  preceded  by 
some  time  the  agreement  of  tiie  24th  ii 
February,  1808,  entered  into  between  the 
latter  company  and  other  oorporationa. 
There  were  contracts  between  the  Cream* 
ery  Package  Manufacturing  Company  and 
the  Owatonna  Company  subsequent  to  tha 
latter  date,  but  all  of  them  were  supple- 
mental to  the  first  one  and  had  no  illegal 
taint,  nor  did  they  affect  it  with  illegal 
taint.  It  is  true  they  granted  righta  to 
the  Creamery  Package  Manufacturing  Com- 
pany, and  exclusive  rights,  but  this  was  no 
violation  of  law.  The  owner  of  a  patent 
has  exclusive  rights, — rights  of  making, 
using,  and  selling.  He  may  keep  them  or 
transfer  them  to  another, — keep  some  of 
them  and  transfer  others.  This  is  elemen- 
tary; and,  keeping  it  in  mind,  there  is  na 
trouble  in  estimating  the  character  of  waA 
rights  or  their  transfer.  Of  course,  pat* 
ents  and  patent  rights  cannot  be  made  a 
cover  for  a  violation  of  law,  as  we  said  in 
Standard  Sanitary  Mfg.  Co.  v.  United 
SUtes,  226  U.  S.  20,  ante,  107,  88  Sup.  Ot 
Rep.  0.  But  *patenta  are  not  so  used[8S 
when  the  rights  conferred  upon  them  by  law 
are  only  exercised.  The  agreement  of  the 
lOtb  of  April,  1897,  constituted,  as  we  said, 
the  Creamery  Package  Manufacturing  Com- 
pany a  sales  agent  of  tb^  chums  and  butter 
workers  nuuie  by  tb*)  'hratonna  Compaaj 
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and  fixed  their  list  price.  The  patents 
under  which  the  articles  were  manufactured 
were  stated,  and  it  was  provided  that  the 
Owatonna  Company  should  protect  the 
Creamery  Padcage  Manufacturing  Company 
from  all  suits  for  infringement,  defend 
the  validity  of  the  patents,  and  promptly 
attack  infringers.  This  provision  is  es- 
pecially urged  by  plaintiffs  as  showing  a 
common  and  illegal  purpose  between  the 
companies.  It  has  not  that  quality.  It 
is  but  an  assurance  of  title  to  the  rights 
conveyed. 

But  it  is  said  that  the  contract  between 
the  companies  dated  June  4,  1898,  exhibits 
knowledge  by  the  Owatonna  Company  of 
the  Creamery  Package  Manufacturing  Com- 
pany's purpose,  and  "fitted  into  the  scheme 
of  the  two  defendant  corporations  to  get  a 
monopoly  in  the  United  States;"  and  this, 
it  is  said  further,  "can  only  be  when  all  of 
the  doings  .  .  .  are  looked  at  as  a 
whole  from  beginning  to  end."  We  cannot 
concur.  We  have  seen  that  the  contract  of 
June  4,  1898  (inserted  above  in  the  mar- 
gin), was  but  a  settlement  of  claims  grow- 
ing out  of  reciprocal  charges  of  infringe- 
ment, and  It  has  no  other  connection  with 
the  agreement  of  February,  1898,  than  that 
some  of  the  claims  were  against  corpora- 
tions which  were  parties  to  that  agreement. 
It  would  be  far-fetched  to  say  that  the 
Owatonna  Company  could  not  assert  rights 
or  protect  rights  because  they  were  asserted 
or  sought  to  be  protected  against  corpora- 
tions which  had  become  members  of  an  il- 
legal combination,  without  participating  in 
the  guilt  of  such  combination  and  becoming 
a  joint  conspirator  in  ita  purposes.  But  it 
may  be  said  that  we  are  considering  the  tran- 
S4]8actions  isolatedly  and  ignoring  *their 
combined  effect.  That  indeed  would  be  a 
fault,  but  in  order  to  compute  their  com- 
bined effect  we  must  estimate  what  strength 
they  have  separately,  and  so  far,  on  the  face 
of  the  contracts,  there  is  nothing  to  incul- 
pate the  Owatonna  Company. 

But  a  united  purpose  is  sought  to  be  es- 
tablished between  it  and  the  Creamer}' 
Package  Manufacturing  Company  by  the 
testimony  of  witnesses  to  the  effect  that 
the  contract  of  April  19,  1897,  between  the 
DIsbrow  Manufacturing  Company  and  the 
Owatonna  Company,  was  urged  by  the 
president  of  the  Creamery  Package  Manu- 
facturing Company,  who  represented  that 
the  aoeeptanoe  of  royalties  by  the  Disbrow 
Company  was  better  than  a  continuance  of 
competition.  It  is  not  practicable  to  give 
all  the  testimony  of  what  preceded  and  in- 
duced that  contract.  The  part  most  relevant 
to  our  inquiry  is  that  which  related  to  the 
eonpetitlon  which  existed  between  the  oom- 
paiiiea.  A  wiineti^  who  wb§  president  of 
3r  Z^  eA 


the  Owatonna  Company  at  the  time,  testi- 
fied that  it  was  Buggested  to  him  and  other 
officers  of  the  company  by  Mr.  Gates, 
president  of  the  Creamery  Package  Manu- 
facturing Company,  that  a  settlement  ought 
to  be  brought  about  by  letter  or  otherwise 
with  the  Disbrow  Manufacturing  Company 
"so  as  to  get  the  two  chums  which  were 
then  being  manufactured  together,"  and 
stated  that  he  (Gates)  had  had  some  con- 
ferences with  the  Disbrow  Company,  and 
he  thought  that  if  the  officers  of  the 
Owatonna  Company  would  go  to  Mankato 
"there  might  be  an  arrangement  made 
whereby  that  business  could  be  brought  in 
connection  with  ours,  and  in  that  way 
eliminate  the  competition  that  at  that  time 
existed  between  the  Owatonna  Manufactur- 
ing Company  and  the  Disbrow  Manufactur- 
ing Company."  This  object  was  expressed 
by  the  witnesses  in  different  ways. 

The  president  of  the  Disbrow  Manufac- 
turing Company  testified  that  Gates  urged 
that  the  Disbrow  Company  should  "stop 
manufacturing  and  make  a  contract  with 
*the  Owatonna  Manufacturing  Com-[S5 
pany,  and  let  them  have  all  our  pat- 
ents on  combined  chums  and  butter 
workers  and  other  things,  and  combine 
the  whole  business  under  one  head, 
and  let  them  do  all  of  the  manufac- 
turing." The  witness  testified  that  he  at 
first  rejected  the  proposition  and  resented 
the  manner  in  which  the  proposal  was  made. 
Gates  going  so  far  as  to  declare,  with  a 
profane  accompaniment,  "You  will  do  it 
or  we  will  put  you  out  of  business."  But 
subsequently  negotiations  were  resumed  and 
the  president  of  the  Creamery  Package 
Manufacturing  Company  explained  that  he 
wanted  matters  settled,  litigation  stopped, 
"and  a  new  arrangement  made  so  that  the 
whole  thing  should  be  run  under  one  head 
and  one  control,"  and  in  that  way  "control 
the  whole  churn  business."  The  witness 
formulated  the  terms,  which  resulted,  after 
some  days  of  negotiation,  in  the  contract 
of  April  19,  1897.  But  during  the  negotia- 
tions the  witness  did  not  see  the  Owatonna 
Company's  representatives  until  they 
reached  the  point  of  signing  the  contract. 

These  declarations  seem  to  be  very  arbi- 
trary and  unjustifiable  when  standing  alone, 
and  to  have  had  no  other  purpose  than  the 
ruthless  crushing  of  a  competitor  in  the 
same  line  of  business.  They  take  on  an- 
other character,  or  rather  the  object  of  the 
negotiations  and  the  contracts  which  re- 
sulted from  them  take  on  another  char- 
acter, when  all  the  testimony  is  considered. 
It  will  be  observed  from  the  date  of  those 
negotiations  and  of  the  contracfa  that  they 
preceded  by  nearly  a  year  t\v^  ^Wi\.T%R^  W 
tween  the  CTeam^n  P%<^^%8|^^^^^^^^'*^^^^=^'ik 
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Company  and  its  competitors,  and  could 
have  had  no  relation  to  it.  And,  besides, 
th^  had  a  natural  and  adequate  inducement. 
Th^  were  an  adjustment  of  disputes  and 
litigation  growing  out  of  a  contract  between 
the  Disbrow  Company  and  the  Owatonna 
Company  concerning  the  very  same  patents. 
In  one  suit  the  Owatonna  Company  was 
plaintiff  against  the  Disbrow  Company;  in 
86]another  suit  the  latter  ^company  was 
plaintiff  against  the  Owatonna  Company, 
and  both  suits  were  based  on  disputes  as  to 
rights  or  obligations  arising  from  the  con- 
tract of  October  2,  1893.  The  testimony 
also  shows  some  controversy  between  the 
Creamery  Package  Manufacturing  Company 
and  the  Disbrow  Company  in  regard  to  oth- 
er patents,  but  the  effect  of  it  is  not  easy 
to  estimate.  There  was  also  a  contract  en- 
tered into  between  the  Disbrow  Company 
and  the  Creamery  Package  Manufacturing 
Company  on  the  19th  of  April,  1897,  set^ 
tling  matters  growing  out  of  a  contract  be- 
tween those  companies,  made  on  the  12th 
of  October,  1896,  by  which  the  Disbrow 
Company  made  the  Creamery  Package  Man- 
ufacturing Company  its  exclusive  sales 
agent  for  chums  and  butter  workers,  and 
mortgaged  to  the  latter  company  its  plant. 
The  other  provisions  of  the  contract  con- 
cern the  adjustment  of  the  relations  be- 
tween all  of  the  companies  under  the  con- 
temporaneous contracts,  and  need  not  be 
stated  in  detail.  It  is  clear,  then,  as  we 
have  already  said,  that  what  transpired  on 
the  19th  of  April,  1897, — negotiations  and 
contracts, — ^had  no  relation  to  the  contract 
of  February,  1898,  and  had  for  their  in- 
ducement and  object  the  settlement  of  con- 
troversies and  rights  growing  out  of  the 
contract  of  October  2,  1893,  between  the 
Disbrow  Company  and  the  Owatonna  Com- 
pany, and  that  of  October  12,  1896,  between 
the  Disbrow  Company  and  the  Creamery 
Package  Manufacturing  Company,  and  the 
proposition  of  the  latter  company  to  become 
the  sales  agent  of  the  churns  made  by  the 
Owatonna  Company.  All  of  this  is  very 
complicated  in  the  statement,  but  is  simple 
enough  in  the  results,  and  can  be  definitely 
estimated  as  to  actual  and  legal  effect.  We 
may  therefore  sum  up  by  saying  that  the 
Disbrow  Company,  by  its  contract  with  the 
Owatonna  Company,  did  nothing  more 
than  confirm  or  enlarge  the  rights  which 
the  Owatonna  Company  had  obtained,  by 
the  contract  of  1893,  and  conveyed  to  it 
S7]the  exclusive  right  *in  the  patents  for 
certain  named  royalties.  This  was  no  viola- 
tion of  law.  The  Owatonna  Company  did 
nothing  more  in  its  contract  with  the 
Creamery  Package  Manufacturing  Com- 
PMBj  tbmn  to  make  that  company  its  ex- 
dumiwm  amim  mgeni,  And  ibis  WM  no  viola- 


tion of  law.  Both  contracts  had  natural 
and  adequate  legal  inducements  and  con- 
veyed rights  that  could,  under  the  law,  be 
conveyed,  and,  as  a  necessary  incident  to 
the  conveyance,  one  only  of  the  parties 
could  thereafter  exercise  them.  It  may  be 
that  the  Disbrow  Company  was  to  an  extent 
in  competition  with  the  Owatonna  Com- 
pany, but  it  was  a  competition  in  part,  at 
least,  which,  it  was  contended,  was  illegally 
conducted  against  rights  which  had  been 
transferred  in  1893.  But,  be  that  as  it 
may,  we  repeat,  patent  rights  may  be  con- 
veyed partially  or  entirely,  and  the  mo- 
nopoly of  use,  of  manufacture,  or  of  sale,  is 
not  one  condemned  by  law. 

It  is,  however,  urged  that  the  infringe- 
ment suits  brought  by  the  Creamery  Pack- 
age Manufacturing  Company  and  the 
Owatonna  Company  against  plaintiffs  were 
provided  for  by  the  contracts  between  the 
Owatonna  Company  and  the  Disbrow  Com- 
pany, and  their  coincidence  in  time  is  urged 
as  proof  of  concerted  action  on  the  part  of 
defendants  and  of  a  conspiracy  to  destroy 
plaintiffs'  business.  The  contention  is  that 
the  bringing  of  those  suits  was  not  a  single 
and  isolated  act,  but  was  a  part  of  the  more 
comprehensive  plan  and  scheme  to  secure 
a  monopoly  in  the  United  States  of  the 
business  of  making  and  selling  creamery 
supplies,  or,  more  accurately,  counsel,  say, 
to  continue  and  maintain  the  monopoly  al- 
ready acquired.  And  it  is  contended  that 
the  attempt  was  successful  in  that  it  de- 
stroyed plaintiffs'  business.  That  these 
contentions  are  untenable  we  have  demon- 
strated. The  contracts,  we  have  shown, 
were  legal  conveyances  of  rights,  and  the 
provision  for  the  prosecution  of  infringe- 
ment suits  was  but  an  assurance  of  those 
rights.  Patents  would  be  of  little  *  value  [  S  8 
if  infringers  of  them  could  not  be  notified  of 
the  consequences  of  infringement,  or  pro- 
ceeded against  in  the  courts.  Such  action, 
considered  by  itself,  cannot  be  said  to  be 
illegal.  Patent  rights,  it  is  true,  may  be 
asserted  in  malicious  prosecutions  as  other 
rights,  or  asserted  rights,  may  be.  But  this 
is  not  an  action  for  malicious  prosecution. 
It  is  an  action  under  the  Sherman  anti- 
trust act  for  the  violation  of  the  provi- 
sions of  that  act,  seeking  treble  damages. 
This,  indeed,  plaintiffs  take  special  pains 
to  allege,  that  there  may  be  no  confusion 
about  the  right  or  grounds  or  extent  of 
recovery.  The  testimony  shows  that  no 
wrong  whatever  was  committed  by  the 
Owatonna  Company,  and  the  fact  that  it 
failed  in  its  suit  against  plaintiffs  does  not 
convict  it  of  any. 

This  is  enough  to  dispose  of  the  case,  for 
the  foundation  of  the  compla'nt  is  that  tha 
defendants  entered  into  a  contract  or  (.Kim- 
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bination  in  restraint  of  trade  which  caused 
damage  to  plaintiffs;  and  the  guilt  of  the 
individual  defendants  and  of  the  two  cor- 
porations and  of  all  of  their  officers,  serv- 
ants, and  stockholders,  is  very  carefully 
alleged.  It  was  in  this  aspect  that  the  case 
was  tried. 

But  plaintiffs  urge  that  the  Creamery 
Package  Manufacturing  Company  was  of 
itself  a  combination  offensive  to  the  statute, 
and  that  they  were  entitled  to  go  to  the 
jury  as  to  that  company.  But  the  con- 
tention was  not  made  in  the  circuit  court 
nor  was  it  made  in  the  circuit  court  of  ap- 
peals. The  case  was  tried  and  ruled  upon, 
as  we  have  seen,  on  the  ground  of  the  co- 
operation of  the  defendants  in  a  scheme  of 
monopoly  and  restraint  of  trade.  There 
was  no  liability  asserted  in  the  circuit 
court  or  in  the  circuit  court  of  appeals 
against  one  of  the  defendants  separately 
from  the  others.  Concert  and  co-operation 
was  asserted  against  all,  and  a  ruling  was 
not  invoked  as  to  the  separate  liability  of 
either.  One  Frank  LaBare  was  a  party  de- 
fendant, and  as  to  him  plaintiffs  made  a 
motion  that  "the  case  be  dismissed  and 
8 9] dropped."  The  court  denied  the  ^motion 
for  some  reason,  and  then  plaintiffs'  counsel 
said:  "We  desire  to  proceed  with  the  case 
as  against  the  defendants,  the  Owatonna 
Manufacturing  Company  and  the  Creamery 
Package  Manufacturing  Company."  The 
plaintiffs  then  offered  to  prove  that  they 
had  not  infringed  the  patents  sued  on  by 
the  defendants.  It  is  manifest,  therefore, 
that  the  separate  liability  of  the  Creamery 
Package  Manufacturing  Company  is  an 
afterthought  and  urged  in  this  court  for 
the  first  time. 

There  are  twenty-seven  errors  assigned 
upon  offers  of  testimony  excluded  or  upon 
other  rulings  of  the  circuit  court.  These 
we  have  examined  and  find  that,  in  the  view 
taken  by  the  courts  below  of  the  case  and 
that  which  we  take,  there  was  no  error  of 
substance  committed. 

Judgment  affirmed. 


CAMERON    SEPTIC    TANK    COMPANY, 

Appt., 

V. 

CITY  OF  KNOXVILLE,  in  the  County  of 
Marion  and  State  of  Iowa. 

(See  S.  C.  Reporter's  ed.  39-50.) 

Patents  —  term  *  expiration  of  foreign 
patent  —  effect  of  treaty. 

1.  The  term  of  a  United  States  patent 

Note. — On  the  effect  of  foreign  patents — 
see  note  to  Grant  ▼.  Walter,  37  L.  ed.  U.  8. 
653. 


which,  under  U.  S.  Rev.  Stat,  |  4887,  U.  8. 
Comp.  Stat.  1901,  p.  3382,  would  expire 
with  the  expiration  of  the  term  of  a  British 
patent  previously  granted  for  the  same  in- 
vention, was  not  extended  by  the  provisions 
of  the  treaty  of  Brussels  of  December  14, 
1900  (32  SUt.  at  L.  1936),  art.  4  bis,  that 
patents  applied  for  in  the  different  contract* 
ing  states  by  persons  admitted  to  the  benefit 
of  the  convention  shall  be  independent  of 
the  patent  obtained  for  the  same  invention 
in  other  states,  and  that  this  provision  shall 
apply  to  existing  patents,  but  such  provi- 
sions, if  construed  as  they  must  be,  m  ac- 
cordance with  the  declaration  of  the  Brus- 
sels Convention  at  the  instance  of  the 
American  delegates,  affect  only  those  exist- 
ing patents  whose  terms  might  otherwise 
be  shortened  by  the  lapsing  of  foreign  pat- 
ents. 

[For  other  esses,  see  Patents,  IV.  a;  Treaties, 
II.,  in  Digest  Sup.  Ct.  1908.] 

Patents  —  term  *  effect  of  treaty. 

2.  The  omission  from  the  act  of  March  3, 
1903  (32  Stat,  at  L.  1225,  chap.  1019,  U. 
S.  Comp.  Stat.  Supp.  1911,  p.  1453),  en- 
acted to  make  effective  the  Brussels  treaty 
of  December  14,  1900,  for  the  protection  of 
industrial  property,  of  any  provision  to 
carry  out  art.  4  bis,  which  declares  that 
patents  applied  for  in  the  different  contract- 
ing states  by  persons  admitted  to  the  bene- 
fit of  the  convention  shall  be  independent  of 
the  patent  obtained  for  the  same  invention 
in  other  states,  and  that  this  provision  shall 
apply  to  existing  patents,  which  article,  in 
the  light  of  subsequent  congressional  action 
and  of  legislative  action  of  some  of  the 
other  contracting  nations,  cannot  well  be 
deemed  self -executing,  leaves  in  force  as  to 
existing  United  States  patents  the  provi- 
sions of  U.  S.  RcT.  Stat.  §  4887,  U.  S.  Comp. 
Stat.  1901,  p.  3382,  under  which  such  pat- 
ents will  expire  with  the  expiration  of  the 
term  of  a  foreign  patent  previously  granted 
for  the  same  invention. 
[For  other  cases,  see  Patents.  IV.  a;  Treaties, 

II.,  in  Digest  Sup.  Ct  1908.] 

[No.  82.] 

Argued  December  11  and  12,  1912.    Decided 
January  20,  1913. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District 
of  Iowa  to  review  a  decree  which  dismissed 
the  bill  in  a  suit  founded  upon  the  infringe- 
ment of  a  patent.    Affirmed. 
The  facts  are  stated  in  the  opinion. 

Mr.    Henry    Love    Clarke    argued    the 
cause  and  filed  a  brief  for  appellant: 

The  language  of  article  4  6i8  of  the  treaty 
— "shall  be  independent,"  and  "this  pro- 
vision shall  apply  to  patents  existing" — is 
the  language  of  self-executing  law,  and  not 
of  a  mere  contract  to  legislate.  It  exactly 
correspond!  to  tkie  \axii^«^\t<^  ^^i^i)\^^iX\^? 
which  CMei  3iUiiVoa  Uax%\!ASi«  N^  tntf&^fB 


SUPREME  OOUBT  OT  THE  UNIXED  STATES.  Oor.  tamtt, 

tag  ft  trwty  reUtiag  to  granto  of  lands.  Rep.  531;  The  Amiable  laabella,  •  Wheats 

declared     would     be     self-executing,     and  1,  71,  72,  S  L.  ed.  191,  208. 

"would  hare  repealed  those  acts  of  Con-  ^r.  Wallace  B.  I4uie  argued  the  canM. 

gr«s  which  were  repugnant  to  it"  „j  ^jt^  Messrs.  R.  L.  Welch  and  Samuel 

J^^\Ik    i?;'^i!l  L      M    b        'r  H-  C««»'y.  ««»  •  brief  for  appellee: 

ed.  *1»..«6;  United  Shoe  Machine^  Co.  t.  ^he  treaty  of  1902  does  nit  ertend  the 

«*",«'V®J'*1.5**t'°*'^u.^  ^  ^\^'^-  •«•  o'  »»>«  Cameron  et  als.  patent  in  suit. 

7«.  166  Fed.  844;  Hennebjque  Constr.  Co.  Thomson-Houston    Electric    Co.    t.    Mc- 

V.  Myers,  97  U  U  A.  Z89,  172  *«»•  887;  Lea     82  C.  C.  A.  629,  163  Fed.  883;  United 

^r.^'^A  Lo  «i^„o  V*^'  III  y.o  ^  Shoe  Machinery  Co.  t.  Duplessis  Shoe  Ibch. 

686,  639,  640,  642,  643,  28  I.  ed.  770-773,  6  .           ^o.  84  C.  C.  A.   76,  166  Fed.   842; 

«l*«,^f:    $'j^!^'-f,"^,T'jiK^  Malignani  v.  Hill-Wright  Electric  Co.  177 

n^'  **'o  tSt'  *♦  ^^«f-,?i\?,"U?o'?S  ';  F«l-  «0:  Malignani  vT  Jasper  Marsh  Coa- 

?'"!!f'  tT^^\'  o«'  T'  ^l^'»"'Kr"'  *  "oJ-  Electric  iJap  Co.  180  Fed.  442;  Com- 

1.  ed.  234,  237-239;    French   Repubhc  v.  ^^,^.,,  ^^^  ,^  J  Co.  t.   Searchlight  Ga. 

Saratoga  Vichy  Spring  Co    191  «•  S.  427,  ^      jgg   p  ^'  gj     fflghUnd   Glas?  Ca   t. 

439,  48  U  ed.  247.  263   24  Sup.  Ct  Rep.  g^^^^s  Wire  Olas.  Co.  102  C.  C.  A.  81«. 

iti    ^''V.5^*^i*fl'  "^"»®-  \  ^''      '  178  Fed.  961;  Westinghouse  Electric  *  Mfg. 

44  L.  ed.  49,  67.  20  Sup.  Ct.  Rep   1.  ^o.  v.  Bullock  Electric  k  Mfg.  Ca    (unrt 

A  self-executing  clause  m  a  treaty,  plainly  ^^^     Leeds  k  C.  Co.  t.  Victor  Talking 

securing  a  private  righj^  is  as  much  the  {^^^   (,;   213  „  g  g^j    68  L.  ed.  806,  » 

law  of  the  land  as  an  act  of  Congress,  and  g       ^t.  Rep.  496;  Rousseau  t.  Brown,  81 

repels  any  prior  act  of  Congress  repugnant  j^^^   p  ^   ;;3   j„^  ^g  Qa^  1120;  Butter- 

T    T.-1.           Ti"          TT  -i  J   oi  4       it^A  ""OTth  T.  Boral,  97  Off.  Oaz.  1696;  Ex  part* 

IT   ;  ^i«",L  ^'i  T  '•J^oo^o?^^  R  Z'*ek,  76  Off.  Oa«.  1865. 

?t  k       72?                                                  ■  T''«  t'«*ty-"^ing  reprcsentotire.  of  the 

ep.   *   '  •                            .    XV    1-  J      <  ffovemment  are  controlled  by  and  cannot 

There  IS  notningamb,^ou.«t^^^^^  go  beyond  the  Constitution  of  the  United 

the  act  of  March   3,   1903,  and  the  mere  gx^xj[ 

title  cannot  import  into  it  a  thing  upon  ^  '^            ^                ^33  ^   g            g^ 

tt'II^  cw         V           *  n   !>    P      11,^  33  L.  ed.  642,  646.  10  Sup.  a.  Rep.  296; 

tt^q"^.!^^^^*;;  ?'"!^\t    kSi'  ^R  Ft-  Leavenworth  R  Co.  T.^Lowe,  114  U.  8. 

U.  S   626    641,  41  L.  ed.  641,  646.  17  Sup.  ^^^^  ^^  ^  ^    264.   6  Sup.  Ct  Rep.   996; 

Ut.  Kep.  105.       ^      .     ^.        ,  .            .       .  Jones  v.  Walker,  2  Paine,  688,  Fed.  Cas. 

After  the  treaty,  in  the  plain  words  of  ^      -  g^. 

self-executinff   law.   had   confirmed   to   and  mu  'a     \         i  •      ^       ^       a    «  al 

already   vested    in   the   natentees  the   title  ^^®  treaty-making  department  of  the  gov- 

already  vested   m   the  patentees  tne   title  ^^^^^  ^„  ^     l,.„^  ^1^     United  States 

to  the  rest  of  the  "seventeen  years"  named  .        i*.      *        aa*         uax       r* 

(in  accordance  with  the  still  Elective  U.  8.  •»  "'»J'°°  **»  P**?"**  **  7'''  "**"*■•  ^• 

Rev.  Stot.  §  4884.  U.  S.  Comp.  Stot.  1901.  «"^   »»*«'   "*    **;  ?   »      f*^. Jf • 

p.  3381)    in  the  grant  on  the  sealed  face  P^Z"  ^k  *^T    f^  ♦"            i"°*K^        ** 

of  the  existing  p.tcnU.  no  subsequent  act  "'"^•'    ^  aUT',^^"^^  *  i*    T" 

of  Congrcs.  could  devest  that  tiUe.  "•^I"*  •*  ''*'*•***   "^   *''*   treaty-mak.ng 

Society  for  Propagation  of  Gospel  v.  New  ^„'*            -,..            -»                r^  %    r^ 

Haven,8Wheat.464%3,6I.ed!^662,669;  .n^TJIl    rJtnTfiTl          ''' 

Walker,  PatenU,  4th  ed.  139;   McClurg  v.  *"r»  'f?*  *-":  f.°-  *;*^^^-    .     ^     ^     . 

w  -^1     J    -I  ttJL   oao    ana    11  t    ^^    ino  Treaties    relative    to    patents   to   become 

Ringsland,  1  How.  202,  206.  11  L.  ed.  102,  ....             ...           *  n  Ta  j  oi.  ^          -a  u 

.^3^  binding  on  citizens  of  United  States  must  be 

/......                 u       «            J.  enacted  by  Congress. 

A  patent  right  IS  as  much  a  "proper^  Tc^r\.  NeHson.  2  Pet.  263.  313.  314. 

^^    1,  K    *      ♦              II  Ik      f  ry  7  L.  ed.  416,  435,  436-,  47  Off.  Gas.  307. 

secured  by  treaty  as  well  as  by  statute.  rr    av       a    a  au  a  r-              jj      a    j     a 

Jones  V   Meehan,  176  U.  S.  1.  19,  20,  32,  ,  J^  the  extent  that  Congress  d.d  not  adopt 

44  L.  ed.  49.  67,  61,  20  Sup.  Ct  Rep.  1  *^^!r°'^'T"^''/  ***"  ^"^,*^  ^'  ^®^^'  l*  ^ 

Rhode  Island  v.  Massachusetts,  12  Pet  657,  P^^^  ^"^  T^*f«^  *^'«  *^^*y  m  conform- 

747.  9  L.  ed.  1233.  1269;  Orr  v.  Hodgson,  4  *"«*   '^'t'*,  **»«   intention  expressed   m  the 

Wheat  463,   463.  464.  4   L.  ed.  613.  616;  minutes  of  the  convention,  to  the  effect  that 

Society  for  Propagation  of  Gospel  v.  New  >*  ^^^^^^  no*  *PPly  ^  patenU  in  existenet 

Haven.  8   Wheat  464.  489.  490,  6  L.  ed.  **  t^«  time  of  the  ratification  of  the  treaty. 

662.  668.  Dallemagne   v.   Moisan.    197   U.   8.   169, 

Prior   negotiations    cannot    modify    the  176.  49  L.  ed.  709.  711.  26  Sup.  Ct  Rep. 

words  of  the  treaty.  422;   United   Shoe  Machinery   Co.  v.   Du- 

Xjttle  V.  Watson.  32  Me.  223;  New  York  plessis  Shoe  Machinery  Co.  84  C.  C.  A.  76, 

ladimnm  r.   United  SUtcB,  170  U.  S.  1.  22.  166  Fed.  848;  Commercial  Acetylene  06.  ▼. 

f^  42  L.  ed   927,  934,  OSS,  18  Sup.  Ct  Searchlight  Qas  Co.  I9T  P«d.  919;  Taylor 
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T.  Morion,  2  Curt.  C.  C.  467,  Fed.  Cas.  No. 
18,990;  Cherokee  Tobacco  (Boudinot  t. 
United  States)  11  Wall  616,  20  L.  ed.  227; 
Head  Money  Cases  (Edye  t.  Robertson) 
112  U.  S.  680,  28  L.  ed.  798,  6  Sup.  Ct  Rep. 
247;  Ra  Ah  Lung,  18  Fed.  28;  Homer  T. 
United  States,  143  U.  a  670,  86  L.  ed. 
266,  12  Sup.  Ct  Rep.  622;  La  Republique 
Francaise  t.  Schults,  67  Fed.  87. 

Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

A  bill  in  equity  was  brought  by  appellant 
as  successor  to  the  rights  of  an  invention 
patented  under  United  States  letters  patent 
to  Edwin  Cameron  et  al.  for  a  process  and 
an  apparatus  for  treating  sewage,  No. 
684,423,  dated  October  8,  1899.  The  biU 
eontained  the  usual  all^ations  and  prayed 
for  an  injunction  to  restrain  appellee  from 
the  use  of  the  inyention.  Appellee  filed  a 
plea  to  the  bill,  in  which  it  alleged  that  the 
invention  had  been  previously  patented  in 
Great  Britain  by  letters  patent  dated  No- 
vember 8,  1896,  and  that  that  patent  had 
expired  on  or  before  the  8th  day  of  Novem- 
41]ber,  1909,  being  the  expiration  of  *the 
term  for  which  it  was  granted,  and  that 
therefore  the  United  States  patent  expired 
and  became  terminated  by  law,  and  it  being 
stipulated  that  the  bill  should  be  considered 
as  filed  as  of  that  date,  and  as  the  bill  was 
not  filed  with  the  purpose  or  intention  of 
applying  for  or  obtaining  an  injunction  be- 
fore the  expiration  of  the  British  patent, 
no  injunctive  or  equitable  relief  could  be 
had.  A  dismissal  of  the  bill  was  therefore 
prayed.  The  decree  of  the  court  recited 
the  facts  of  the  plea  and  adjudged  that  the 
patent  had  expired  as  therein  alleged,  and 
that  its  expiration  was  not  prevented  "by 
any  effect  of  the  treaty  of  Brussels  of  De- 
cember 14,  1900  [32  Stat,  at  L.  1936],  which 
treaty  and  the  construction  thereof  was 
drawn  in  question  on  the  plea  in  this 
eause;"  and  that  therefore  the  court  was 
without  jurisdiction,  the  complainant  havt 
ing  a  plain  and  adequate  remedy  at  law. 
This  appeal  was  then  prosecuted  under  |  5 
of  the  circuit  court  of  appeals  act  (26  Stat. 
at  L.  826,  chap.  617,  U.  S.  Comp.  SUt.  1901, 
^488). 

The  single  question  here  is  whether  the 
United  States  patent  expired  with  the 
British  patent  according  to  the  laws  which 
txisted  when  it  was  issued,  or  whether  its 
existence  was  preserved  by  the  treaty  of 
Brussels. 

At  the  time  the  patent  was  issued,  §  4884, 
Revised  SUtutes  (U.  a  Comp.  SUt.  1901, 
p.  8881)9  made  the  term  of  a  patent  seven- 
teen yean;  and  by  |  4887  it  was  provided 
that  the  laeeiTing  of  a  foreign  patent  did 
not  prevent  the  gnuting  ot  a  VmUd,  States 
§7  I/.  md» 


patent.  It  was,  however,  provided  that 
*'every  patent  granted  for  an  invention 
which  has  been  previously  patented  in  a 
foreign  country  shall  be  so  limited  as  to 
expire  at  the  same  time  with  the  foreign 
patent;  or,  if  there  be  more  than  one,  at 
the  same  time  with  the  one  having  the 
shortest  term;  and  in  no  case  shall  it  be  In 
force  more  than  seventeen  years." 

The  section  coming  up  for  judicial  eon* 
sideration,  it  was  decided  that  it  assumed 
that  the  foreign  patent  previously  granted 
was  one  granted  for  a  definite  term,  that 
the  United  States  patent  should  expire  with 
that  *term,  and  that  it  was  not  to  be[41 
limited  by  any  lapsing  or  forfeiture  of  any 
portion  of  the  term  of  the  foreign  patent, 
by  means  of  the  operation  of  a  condition 
subsequent,  according  to  the  foreign  statute. 
Pohl  V.  Anchor  Brewing  Co.  134  U.  S.  381, 
386,  33  L.  ed.  963,  955,  10  Sup.  Ct.  Rep. 
577.  And  it  was  held  that  the  American 
patent  is  limited  by  law,  whether  it  is  so 
expressed  or  not  in  the  patent  itself,  to  ex- 
pire with  the  foreign  patent  having  the 
shortest  term.  Bate  Refrigerator  Co.  v. 
George  H.  Hammond  &  Co.  129  U.  S.  151, 
167,  82  L.  ed.  645,  650,  9  Sup.  Ct.  Rep.  226; 
Bate  Refrigerator  Co.  v.  Sulzberger,  157  U. 
S.  43,  39  L.  ed.  613,  16  Sup.  Ct.  Rep.  608; 
Leeds  ft  C.  Co.  v.  Victor  Talking  Mach.  Go. 
213  U.  S.  801,  325,  53  L.  ed.  805,  815,  29 
Sup.  Ct.  Rep.  496. 

Appellee  contends  that  these  decisions 
and  the  cited  sections  of  the  Revised  Stat- 
utes constituted  the  law  of  the  United 
States  patent  to  Cameron,  and  caused  it  to 
terminate  with  the  expiration  of  the  term 
of  the  British  patent.  The  argument  is 
that  it  was  granted  not  for  seventeen  years, 
but  for  a  term  to  be  measured  by  that  of 
the  foreign  patent,  enduring  the  full  term 
for  which  the  latter  was  granted,  but  no 
longer,  though  on  its  face  it  was  to  run 
seventeen  years.  The  appellant,  opposing 
the  contention,  insists  that  the  treaty  of 
Brussels  has  superseded  |  4887,  and  has 
freed  the  Cameron  patent  from  subjection 
to  the  provisions  of  that  section.  It  is  the 
effect  of  the  contention  that,  though  the 
patent  was  issued  for  a  definite  term,  as 
decided  by  the  cited  cases,  the  term  was 
enlarged  by  the  treaty. 

Appellant  candidly  admits  that  there  are 
cases  adverse  to  its  contention,  but  seeks  to 
limit  their  strength  of  persuasion  or  au- 
thority to  one  only,  and  to  that  one  op- 
poses the  reasoning  and  precedent  of  an- 
other. The  cases  so  put  in  opposition  are 
United  Shoe  Machinery  Co.  v.  Duplessis 
Shoe  Machinery  Co.  84  G.  G.  A.  76,  166 
Fed.  842,  decided  by  the  circuit  court  of 
appeals  of  the  ^nH  c^Tt^iA  uijkvcaX  ^d&%  ^ 
feet  of  the  tteatj  oKiuXmk^a^  \«t,  laA^w 
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bique  Constr.  Co.  v.  Myers,  97  C.  C.  A.  289, 
172  Fed.  869,  decided  by  the  circuit  court 
4S]of  appeals  of  thethird  circuit,  *wbich  is 
asserted  to  be  the  other  way.  But  the  cases 
do  not  present  the  antagonistic  authority  of 
two  courts.  Judge  Archbald,  whose  views 
in  the  latter  case  are  relied  on  by  appel- 
lant, stated  in  a  subsequent  one  (Union 
Typewriter  Co.  t.  Smith,  173  Fed.  288,  299) 
that  this  opinion  was  not  that  of  the  court. 

The  other  cases  in  which  the  Brussels 
treaty  was  considered,  and  in  which  it  was 
decided  that  it  did  not  enlarge  the  term  of 
an  American  patent  beyond  the  term  of  u 
foreign  patent  for  the  same  invention,  are 
the  following:  Mallgnani  v.  Hill-Wright 
Electric  Co.  177  Fed.  430;  Malignani  v. 
Jasper  Marsh  Consol.  Electric  Lamp  Co. 
180  Fed.  442;  Commercial  Acetylene  Co.  v. 
Searchlight  Gas  Co.  197  Fed.  918.  Appel- 
lant contends,  as  we  have  seen,  that  these 
cases  do  not  express  independent  views, 
but  follow  United  Shoe  Machinery  Co.  v. 
Duplessis  Shoe  Machinery  Co.  as  authority. 
This  is  not  true  to  the  extent  contended. 
In  the  first  two  cases  an  independent  judg- 
ment was  expressed.  In  the  third  case  (197 
Fed.  918)  it  was  said  of  United  Shoe  Ma- 
chinery Co.  V.  Duplessis  Shoe  Machinery 
Co.  that  it  was  "well  considered  and  very 
persuasive,"  and  was  "deemed  to  be  the  cor- 
rect expression  of  the  law  for  the  purpose" 
of  the  hearing.  Judicial  opinion  must 
therefore  be  ranged  against  appellant's  con- 
tention, and  is  persuasive,  at  least,  of  its 
unsoundness. 

Appellant,  however,  relies  on  the  words 
of  the  treaty,  which,  it  is  insisted,  have  no 
ambiguity  whatever,  and  which,  it  is  con- 
tended, by  the  proclamation  of  the  Presi- 
dent of  September  14, 1902,  because  the  "  'su- 
preme law  of  the  land.' "  The  provision  re- 
lied on  reads  as  follows : 

"Art.  4  hia.  Patents  applied  for  in  the 
different  contracting  states,  by  persons  ad- 
mitted to  the  benefit  of  the  convention  un- 
der the  terms  of  articles  2  and  3,  shall  be 
independent  of  the  patent  obtained  for  the 
same  invention  in  the  other  states,  adher- 
ents or  nonadherents  to  the  Union. 
44]  *"This  provision  shall  apply  to  pat- 
ents existing  at  the  time  of  its  going  into 
effect. 

"The  same  rule  applies,  in  the  case  of 
adhesion  of  new  states,  to  patents  already 
existing  on  both  sides  at  the  time  of  the 
adhesion."    32  Stat,  at  L.  1940. 

The  Cameron  patent  existed  at  the  time 
the  treaty  went  into  effect,  and  the  British 
patent  by  which  it  was  limited  was  a  pat- 
ent obtained  in  one  of  the  states  adhering 
to  ih^  treaty;  namely.  Great  Britain.  It 
^f  h9M»ee  eontended  tbAt  aii  of  the  condi- 
^fog  neeemmrj  to  the  mpplicAtion  of  the 


treaty  to  the  Cameron  patent  existed^  and 
the  limitation  of  its  term  to  that  of  the 
British  patent,  as  provided  by  law  at  the 
time  it  was  issued,  was  removed,  that  law 
being  repealed  by  the  treaty,  which,  it  is 
contended  further,  was  self-executing,  and 
the  patent  became  a  grant  for  seventeen 
years.  Two  propositions  are  involved  in 
the  contentions :  ( 1 )  that  the  treaty  ap- 
plies to  the  Cameron  patent;  (2)  that  the 
treaty  is  self -executing.  If  either  proposi- 
tion be  erroneous,  appellant's  contentions 
are  untenable. 

To  say  that  the  text  of  the  treaty  is  with- 
out ambiguity  does  not  carry  us  far.  All 
of  the  conditions  of  a  patent  are  not  ex- 
pressed in  it,  and  when  these  are  consid- 
ered, construction  is  demanded  and  must 
be  exercised.  What  is  meant  by  the  inde- 
pendence of  a  patent  for  the  same  invention 
in  different  states  ?  It  certainly  was  not  in- 
tended to  break  down  all  of  the  provisions 
of  law  applicable  to  a  patent;  in  other 
words,  to  interfere  with  the  manner  of  its 
grant,  and,  it  would  seem  by  necessary  im- 
plication, the  extent  of  its  grant  as  pro- 
vided by  the  local  law.  A  most  essential 
attribute  of  a  patent  is  the  term  of  it^ 
duration,  which  is  necessarily  fixed  and  de- 
termiued  by  the  local  law.  And  what  dif- 
ference in  principle  or  effect  is  there  if  the 
term  be  expressed  directly  by  a  number  ot 
years  or  by  something  els<t,  as  a  foreign 
patent  which  has  a  certain  duration?  The 
patent  is  no  *more  contingent  in  one[45 
case  than  in  the  other.  It  is  complete  in 
both  eases  at  the  moment  it  is  issued.  In 
both  cases  its  term  has  certain  definition 
given  by  the  local  law.  And  this  is  tae  de- 
claration of  the  cases,  and  that  the  integrity 
of  its  term  and  its  independence  were  not 
affected  by  subsequent  conditions  which 
might  term'nate  the  foreign  patent. 

But  it  is  contended  that  so  to  confine  the 
treaty  is  to  deprive  it  of  significance  and 
force  because  the  decisions  of  this  court 
had  given  to  patents  such  independence. 
Pohl  y.  Anchor  Brewing  Co.  134  U.  S.  381, 
33  L.  ed.  053,  10  Sup.  Ct.  Rep.  577.  The 
answer  is  not  sufficient.  It  might  have  been 
thought  worth  while  to  give  conventional 
sanction  to  the  judicial  construction,  and 
make  it  applicable  to  the  adhering  states 
whose  laws  were  not  uniform;  and  it  is 
certain  that  there  was  an  immediate  de- 
mand of  the  American  delegates  so  to  qual- 
ify the  provision  that  it  should  not  extend 
the  term  of  the  monopoly  of  the  patent  be- 
yond that  which  was  given  by  the  law  un- 
der which  the  patent  had  been  issued. 

The  details  of  the  Conference  are  set  out 
in  Hennebique  Constr.  Co.  v.  Myers,  supra. 
It  appears  that  Mr.  Forbes,  one  of  the 
American   delegatea,  fluted  out   that   if 
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Article  4  h%8  could  be  interpreted  as  apply- 
ing to  patents  already  issued,  which  he  said 
it  might  be,  it  would  encounter  opposition 
Id  the  United  States;  and  he  inquired 
whether  it  could  not  be  made  the  subject 
of  a  special  protocol.  A  view  was  expressed 
that  the  article  would  not  produce  the  ap- 
prehended effect,  but  Mr.  Forbes  insisted 
on  the  necessity  of  stating  the  point  pre- 
cisely in  order  to  avoid  error  of  interpreta- 
tion. After  debate,  in  which  different  views 
were  expressed,  the  director  of  the  Inter- 
national Bureau  suggested  the  following 
amendment:  *This  provision  shall  apply 
to  patents  in  existence  at  tlie  time  of  its 
being  put  into  force.  Its  effects  are,  how- 
ever, limited  to  nullities  and  lapses  which 
46]  *  would  affect  anterior  patents."  The 
amendment  was  not  adopted,  but,  following 
the  suggestion  of  Mr.  Bellamy  Storer,  one  of 
the  delegates  from  the  United  States,  the 
president  *'put  to  vote  the  adoption  of  the 
text  previously  adopted  for  article  4  hia, 
with  the  interpretation  which  the  American 
delegation  desired  to  specifically  point  out, 
by  proposing  to  complete  the  second  para- 
graph by  supplementing  this  explanatory 
clause:  'However,  the  term  fixed  by  the 
initial  law  of  each  country  remains  intact.' 
Article  4  hia  is  definitely  adopted  with  this 
condition." 

It  is,  however,  urged  that  the  delegate 
from  Great  Britain  said  that  he  "could  only 
take  the  indicated  act  of  interpretation  as 
a  declaration  of  the  American  delegation, 
and  not  as  a  decision  of  the  Conference." 
The  proceedings,  however,  show  that  the 
Conference  adopted  the  whole  of  the  first 
final  protocol  prepared  by  the  committee 
on  reports. 

Certain  subjects  were  not  disposed  of  by 
the  Conference,  but  postponed  with  the 
comment  that  "after  the  exchange  of  views 
through  diplomatic  channels,"  the  Confer- 
ence would  "reassemble  anew  in  the  Belgian 
Capital  in  order  to  finish  its  work." 

The  American  delegates  reported  to  the 
Secretary  of  State  their  understanding  of 
the  meaning  of  article  4  bia  and  interpre- 
tation which  had  been  given  it  by  the  Con- 
ference. The  unanimous  sanction  of  the 
Conference,  they  said,  was  that  the  second 
paragraph  of  article  4  5is,  which  reads: 
"This  provision  shall  apply  to  all  patents 
existing  at  the  time  of  its  entering  into 
force,"  was  not  applicable  to  existing 
United  States  patents,  but  only  to  those 
patents  whose  terms  might  be  shortened  by 
the  laws  of  those  states  of  the  Union  [for 
the  Protection  of  Industrial  Property]  in 
whieh  provision  was  made  for  the  shorten- 
ing of  the  term  on  the  lapsing  of  patents 
for  the  tame  invention  in  other  states.  Ex- 
isting Vnlted  StMtea  pMtentB,  they  further 
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reported,  could  not  be  affected  by  what 
might  take  place  *in  regard  to  aforeign[47 
patent,  their  terms  having  been  determined 
by  §  4887  at  the  moment  they  were  issued, 
and  that  therefore  their  duration  was  unaf- 
fected by  the  subsequent  expiration  of  a  for- 
eign patent  for  the  same  invention  by  reason 
of  nonpayment  of  taxes  or  nonworking. 

There  was  a  second  session  of  the  Con- 
ference in  December,  1900.  Article  4  5is 
was  not  further  debated.  There  was  some 
reference  to  it  as  one  of  three  arrangements 
"concerning  retroactivity."  Appellant  hence 
insists  tliat,  having  that  quality,  the  arti- 
cle necessarily  applied  to  existing  patents, 
and  was  a  "plain  and  simple  retroactive 
ending  of  the  former  dependence  of  existing 
patents  upon  the  running  of  the  terms  al- 
lowed to  foreign  patents."  To  confine  the 
provision,  it  is  contended  further,  to  "mere 
future  contingencies  that  might  befall  pat- 
ents, would  be  prospective,  and  not  'retro- 
active.'" In  aid  of  these  contentions  it  is 
urged  that  the  American  delegates,  two  of 
whom  were  new,  made  no  objection  to  the 
declaration  of  the  retroactivity  of  article 
4  biSf  and  that  no  limiting  protocol  ^aa  an- 
nexed to  the  treaty  when  it  was  finally 
adopted  at  Brussels  in  1900,  and  that  the 
article  was  ratified  by  the  Senate  and  pro- 
claimed by  the  President  without  qualify- 
ing it.  The  considerations  have  strength, 
but  there  are  opposing  ones.  The  second 
session  of  the  Conference  was  a  continua- 
tion of  the  first.  The  American  delegates 
had  secured  an  interpretation  of  article 
4  hia.  It  could  be  accepted  by  them  as 
final  and  definite.  There  was  no  challenge 
of  it  by  ascribing  retroactivity  to  article 
4  hia,  for  that  article  was  recognized  to 
have  such  effect,  but  not  to  extend  the 
term  of  a  patent  fixed  by  the  initial  law. 
Future  contingencies,  as  said  by  appellant, 
would,  of  course,  be  prospective,  but  wheth- 
er patents  existing  at  the  time  of  the  treaty 
should  be  subject  to  them  or  independent  of 
them  was  retroactive. 

The  action  of  Congress  must  be  taken  into 
account  in  estimating  appellant's  conten- 
tions. In  United  Shoe  ^Machinery  Co. [48 
V.  Duplessis  Shoe  Machinery  Co.  84  C.  C.  A. 
76,  165  Fed.  842,  it  was  made  determinative, 
and  the  court  decided  that  what  conatmo- 
tion  should  be  put  on  article  4  hia,  and 
what  rule  should  apply  as  to  its  becomini^ 
effective,  became  academic  questions  in  view 
of  the  provisions  of  the  act  of  Congress  of 
1003  [32  Stat,  at  L.  1225,  chap.  1019,  U.  8. 
Comp.  Stat.  Supp.  1911,  p.  1453],  entitled, 
"An  Act  to  Effectuate  the  Provisions  of  the 
Additional  Act  of  the  International  Con- 
vention for  the  Protection  of  InduatiViX 
Property."  TYie  nei  ol  \^^^  ^%^  -^"wwAA 
by — and    pTobaYA^    Vu^utieA    Vl — %   VNXasi 
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which  the  Charge  d' Affaires  of  Switzerland 
addressed  to  the  Secretary  of  State.  The 
letter  was  prompted,  according  to  its  repre- 
sentations, by  the  embarrassment  to  which 
the  International  Bureau  was  subjected  on 
account  of  the  uncertainty  of  the  action  of 
the  United  States  in  regard  to  the  addi- 
tional act  of  Brussels  of  December  14,  1900, 
the  treaty  being  so  designated.  It  referred 
to  the  Convention  of  March  20,  1883  [25 
Stat,  at  L.  1372],  and  the  approval  by  the 
Senate  of  that  Convention  in  1887,  but  it 
stated  ''that  Congress  had  not  brought  into 
the  Federal  law  the  changes  required  to 
make  it  consonant  with  the  Convention," 
and  that,  "according  to  the  opinion  ren- 
dered by  Attorney  General  Miller  in  1889, 
American  courts  have  consistently  decided 
that  the  Convention  of  1883  could  not  be  en- 
forced in  the  United  States  except  so  far 
as  it  accorded  with  the  law  of  the  country." 
The  opinion  was  expressed  that  the  diffi- 
culties attending  this  condition  of  things 
were  not  so  great  as  they  would  have  been 
in  some  other  country,  but  it  was  said,  how- 
ever, that  the  circumstances  had  changed 
since  the  additional  act  of  Brussels  went 
into  effect.  One  of  the  most  important  of 
its  provisions,  it  was  said,  was  that  which 
amends  article  4  of  the  Convention  of  1883, 
extending  to  one  year  the  priority  of  six 
months  during  which  the  original  applicant 
for  a  patent  in  one  of  the  states  of  the 
Union  may  validly  file  an  application  for 
the  same  invention  in  the  other  contracting 
states.  After  some  comment  on  the  priority 
49]  ^period,  the  letter  proceeded  as  follows: 
'^he  Bureau  is  placed  in  an  awkward  situa- 
tion. On  the  one  hand,  it  cannot  say  that 
the  United  States  will  not  enforce  the  ad- 
ditional act  it  has  ratified  and  has  asked 
should  go  into  effect.  On  the  other  hand, 
it  is  without  information  that  the  bills  rela- 
tive to  industrial  property  that  have  been 
framed  in  the  committee  organized  under 
the  act  of  June  4,  1898  [30  SUt.  at  L.  431, 
chap.  379],  have  been  passed  by  Congress; 
and  it  is  constrained  to  admit  that,  ac- 
cording to  judicial  precedents,  the  new 
treaty  provisions  could  not  be  enforced  un- 
til the  corresponding  legislation  shall  have 
been  revised."  The  required  legislation  was 
urged. 

The  Secretary  of  State  replied  to  the  let- 
ter, describing  it  as  "in  regard  to  the  pro- 
▼isions  of  the  Industrial  Property  Conven- 
tion of  March  20,  1883,  and  the  Brussels 
aet  of  December  14,   1900,  modifying  it," 
and  said  that  he  was  advised  by  the  Secre- 
tary of  the  Interior  that  he  had  prepared  a 
bill  '^  make  effective  in  this  country  the 
Offnrention  and  modifying  act  in  question." 
Tbe  met  of  1903  wmb  then  enacted,  and  if 
^n  eould  be  mnj  doubt  tbrnt  it  ezpiMMd 


the  sense  of  Congress  and  those  concerned 
with  the  treaty  that  it  required  legislation 
to  become  effective,  such  doubt  would  bt 
entirely  removed  by  the  l^islative  action 
of  other  states.  It  appears  from  the  report 
of  the  committee  on  patents  of  the  Senate 
and  of  the  House  of  Representatives  on  the 
proposed  legislation  that  thirteen  oountriea 
had  adopted  legislation  giving  full  fores 
and  effect  to  the  provisions  of  the  addi- 
tional act,  either  in  the  form  of  a  general 
law  or  by  specific  amendment  to  other  laws 
providing  for  carrying  into  force  the  provi- 
sions of  the  additional  act  as  regards  the 
extension  of  the  "delay  and  priority"  to 
twelve  months.  Other  countries  were  men- 
tioned as  being  expected  to  do  sa  In  ex- 
plaining the  object  of  the  bill,  the  member 
in  charge  of  it  in  the  House  of  Represent- 
atives said  that  it  was  to  carry  into  effeet 
the  additional  act  of  the  Convention  held  at 
'Brussels  in  December,  1900;  and,  fur-[50 
ther,  that  the  additional  act  agreed  upon 
simply  extended  the  period  of  priority  in 
applications  for  patents,  and  that  it  did  not 
"extend  by  a  single  instant  the  life  of  any 
patent  now  in  existence,  or  any  patent  that 
may  be  granted  hereafter."  He  further 
said  that  nearly  all  of  the  nations  which 
were  represented  at  Brussels  had  already 
passed  legislation  to  give  force  to  the  act, 
and  that  it  was  but  fair  that  this  country 
should  take  similar  action. 

An  attempt  is  made  by  appellant  to  dis- 
tinguish between  article  4  5is  and  tbe  pro- 
visions of  the  treaty  expressly  dealt  with 
by  Congress,  and  to  assign  to  that  article 
a  more  distinct  and  definite  power  of  execu- 
tion than  the  other  provisions  possess.  To 
account  thereby  for  its  omission  from  the  act 
of  1903,  it  is  urged  that  those  provisions 
concern  matters  of  admistrative  law  which 
might  be  or  thought  to  be  in  conflict  with 
statutory  provisions,  whereas  article  4  bit 
accomplished  all  that  it  could  accomplish 
the  instant  the  treaty  went  into  effect,  and 
there  was  nothing  further  to  be  done  as  a 
matter  of  administrative  law.  We  are  un- 
able to  accept  the  distinction,  and  appellant 
is  therefore  brought  to  this  alternative.  If 
the  treaty  be  construed  as  we  think  it  mutt 
be  construed,  in  accordance  with  the  decla- 
ration of  the  Conference  at  the  instance  of 
the  American  delegates,  it  has  no  applica- 
tion to  the  Cameron  patent.  If  it  be  not 
self-executing,  as  it  is  certainly  the  sense 
of  Congress  that  it  was  not,  and  seems  also 
to  be  the  sense  of  some  of  the  other  con- 
tracting nations,  and  as  the  act  of  1908  did 
not  make  effective  article  4  Mt,  the  provi- 
sions of  I  4887  apply  to  the  CaoMron  pat- 
ent, and  caused  it  to  expire  with  the  British 
patent  for  the  same  invention. 

Deoiw  aAimed. 


UU.  GRAY  «.  TAYLOB.  a 

ftl]  *B.  T.  GBAT  ftnd  Kobtrt  Bndy,  Appt*.,  ■  bo»rd  of  eonnty  eommiHionen  to  eall  an 

T<  election  and  (ubniit  to  a  *ote  the  propoai- 

BOBEHT  E.  TAYLOR,   ChariM  W.   Wing-  tion  to  remove  the  countj  leat  did  not  ask 

Aeld,  and  Bomnaldo  Duran,  the  Board  ol  '°r  the  remoTal,  as  required  b^  N.  H.  Law* 

Conutf  CotmnlBiioiiera  of  Lincoln  Coun-  1S09,  chap.  60,  will  not  prevail  in  tfaa  Ped- 

tf,  Teriitory  of  New  Mexico.     (No.  122.)  •'»'  Supreme  Court  on  appeal  from  a  de- 

eree  of  the  territorial  anpreme  court,  hold- 

IMMTORY  OF  NEW  MEXICO,  B,  ■»    'Z^^.r^'tvuJlt.'X'ii^^S^ 

Appt.,  [For  other  raea,  le*  Appeal  and  Error,  4M4, 

J.  49Be;    Caorta,    VII.    d.    Id    Dlfeit    Bnp.    Ct 

Ml 

—  apvclal  election  —  ballota. 

4.  A  ruling  of  a  territorial  supreme  court 
adverte  to  oojectiona  based  upon  the  nnin- 
telligible  and  mitleading  form  of  th«  bal*' 


(No. 

(8«e  B.  C.  Beporter'a  «d.  S1-S8.) 


Dt.t.*^  _  ino.!  A.  «..^.i   k-i.i.ti^..  '^^    "■***    '"    Toting    on    a    propoaition    to 

7wh?;^/i^    M^«  i«m    -h.n  '■>  t°«  ^«»""'  Supreme  Court,  when  the 

M     S^-*J    *?■  ^i;.      "       T'       T  ballot,   conformed   to  the  governing  provi- 

Sit.    !.™^i«i:^  *W  ih^f.^  t"'    v"^  ^  •'<""  ot  N.  M.  Comp.  Law,  1807.  llsf,  and 

r.J;;,S^^  «^™  th,  Si!,  t    «  ^^.  1  '!■«"  "  «  «'i<i^n=«  «"'  ">■  "tare  ware 

It  propoiea  to  remove  the  countj  aeat  eball  JaeeivBd 

be  at  leaat  20  mile,  di.tant  from  the  then  ^^^  „„,„              ^  ^^  ,„a  B          „^ 

county  teat,  and  that  no  piopoiition  to  re-  4ses  ■    Court*.    VII.    6,   In    Ulieat    Sap.    Ct 

move  a  count;  teat  from  a  place  lituated  on  leoB.] 

a  railroad  to  one  not  ao  situated  aball  be  Appeal  —  review  of  territorial  deoUlon 

entertained,  does  not  make  the  law  a  local  —  sutator;  (Mnetrnctlon. 

or  special  one  witbin  Uie  prohibition  con.  B.  The  Federal   Supreme   Court  will  not 

tained  in  the  act  of  Congress  of  July  30,  raverie  the  ruling  of  the  territorial  Buprame 

1886    (24  Btat.  at  L.  ITO,  chap.  S18),  |  I,  court,  that  the  general  provisions  of  N.  M. 

against    the    enactment    by    the    territorial  Comp.  Laws  1S07,  |  ITOO,  for  the  ruistra- 

legislature  of   local   or   special    laws   chan-  tion  of  voters  before  a  board  appointed  »ix^ 

ging  county  seats,  although  it  is  obvious  days  before  election,  had  no  application  to 

that  at  any  given  time  the  law  in  question  a  special  election   upon  the  proposition  to 

does  not  operate  in  the  same  way  in  every  change  a  county  seat,  held  conformably  to 

part  of  the  territory.  N.  M.  Laws  1009,  chap.  80,  which  required 

[For  other  eases.  sc«  Ststntes,  I.  f.  In  Disest  such  election  to  be  called  at  any  time  within 

Sop.  Ct.  1008.1  two  months  of  th«  date  of  presenting  tfc* 

Appeal  —  review  of  terrltorini  decision  petition. 

—  validit;  of  statute.  [For  other  c 
2.  A  decision  of  the  New  Mexico  supreme  40DS :    Coa 

eourt  sustaining  a  territorial  statute  over  1008,1 

the  objections  that  it  was  not  approved  by  AppeiU   —   from     territorial     rapivme 

the  governor  and  does  not  appear  to  have  oont  —  '^P*  <»'  review. 

mched   bim   more  than   three  days  before  0.  An   objection   that  various  allegations 

the  adjournment  of  the   legisIatuK,   so   as  °f  *^^  bill  in  a  taxpayer's  suit  to  restrain 

to  have  become  a  law  by  N.  M.  Kev.  Btat.  t^ie  erection  of  a  county  building  were  ad- 

I   1842,  and  that  the  bill  was   not  signed  w'tted   because  not  denied  is  not  open  osi 

by    the    president    of    the    council    or    the  "    »PP«»1   to   tt"*    Federal   Supreme   Court 

speaker  of  the  house  of  representatives,  as  'rom  a  decree  of  a  territorial  supreme  eourt, 

luired   by    the    respective    rules   of   those  which  alBrmed  a  judgment  below,  dIamUsing 

-.Jiee,  will  not  be  disturbed  by  the  Federal  the  bill. 

Supreme  Court  on  appeal,  where  the  stat-  ' ^°',  "SfLA'S!;  fS.  *,^",  "*  ■""•  ™»- 

nte*^ appear,  in  the  olfi^al  copy  of  the  law.  '■  "  '"«**  ^"»   ""  **^' 

of  the  year,  and  passed  the  two  houses  in  [Nos.  322  and  483.] 
fact,  and  in  ample  time  to  be  submitted  to 

the  governor,  who  returned  the  bill  to  the  Submitted  January  0,  1013.    Decided  Jinn- 

eouncil  with  the  statement  that  he  had  al-  ary  20,  1913. 
lowed  it  to  become  a  law  by  limitation, 

''S5.°"S,Srvff.  Vr  K..'."8Sp"'ct:  i "^^^  "•». 'J"  S"?'".  co.,i.i a, 

1908.]  £\.  Territory  of  New  Mexico  to  review  a 

^peal  —  review  of  territorial  decision  decree  which  afBrmed  a  decree  of  the  Dla- 

—  ■nfllclenc]'  of  petition.  trict  Court  for  the  County  of  Lincoln,  dla- 
i.  The  objection  that  the  petition  asking  '  missing  the  bill  in  a  Uipayer**  suit  to  le- 
No«.-as    to    review    by    United    SUtes  [ '*"!"     ***    ^"""^^     Commissionera     from 

Supreme  Court  of  territorial  deci»ion»-«>e  e"**"'^  »  «>"'''?  building  on  the  assum^ 

note  to  Miners'  Bank  t.  Iowa,  13  !<.  ed.  U.  8.  tion  that  the  eouuti  leaX  Va&^wn  (JbaxustA, 
WT.                                                                    'AfDimed.     Uao  an 

0r  P.  «*  V 
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A  PPEAL  from  the  Supreme  Court  of  the  Sherman  v.  Story,  30  Cal.  257,  89  Am.  Dee. 

i\  Territory  of  New  Mexico  to  review  a  93. 

judgment  which  affirmed  a  judgment  of  the  The  election  was  void  because  no  petition 

District  Court  of  Lincoln  County,  dismiss-  asking  for  the  removal  of  the  county  seat 

ing  the  petition  for  a  writ  of  quo  warranto  of   said  county   to  some  other   designated 

against  the  same  board  to  stop  the  same  and  place,  or  to  Carrizozo,  was  ever  presented 

other  proceedings  taken  by  it  on  the  same  to  or  acted  on  by  the  board  of  county  com* 

ground.    Affirmed.  missioners   of    Lincoln    county   when   they 

See  same  cases  below,  No.  322,  15  N.  M.  called  the  election. 

742,  113  Pac.  588;  No.  483,  16  N.  M.  467,  Lilly    v.    Lakin,   66   Ala.   122;    TaUy   ▼. 

117  Pac.  1127.  Grider,  66  Ala.  119;  Lanier  v.  Padgett,  18 

The  facts  are  stated  in  the  opinion.  Fla.   844;   McKinney   v.   Bradford  County, 

TLf.    m    n    n»*.^»  .»K«..U4^<^   *i«o  «.,!««  26  Fla.  267,  4  So.  855;  Zeiler  v.  Chapman, 

Mr.  T,  B.   Catron  submitted  the  cause  «*  *            it     •  -a      a.  oj.  t 

#««  ..«^.ii.»4-.     \A^   r«««.«-.  Ti    D.*K^*  «T..o  S4  Mo.  602;  State  ex  rel.  Lexington  A  St.  L. 

for  appellants.     Mr.  George  B.  Barber  was  ^    n           oi-       o       4.     r»A    am  -km      o^o 

on  the  brief'  ^*  Saline  County  Ct.  45  Mo.  242; 

rri.        X   •*           s.'        'M       1-j     A     11  «  state  ex  rel.  Woodson  v.  Brassfteld.  67  Ma 

The  act  in  question,  if  valid  at  all  for  „^    ox  ^         »vv«ov..       x#  »o  t^.u,  «•  ««* 

.««  ,«»«»^.^  ^.  ;#  »*^»»*u,  »««»^«^  4^^  ...»  336;  State  use  of  Neal  r.  Saline  County  Ct. 

any  purpose,  or  if  properly  enacted  for  any  ^_   *       ^_-    ^    .       _        ,^««^x             • 

««l«r^.^   i.  .  i^..-!  o«/o«i»;«i  -«♦   ^^A  ^r.\A  48  Mo.  390,  8  Am.  Rep.  108;  State  ex  reL 

purpose,  is  a  local  and  special  act,  and  void  „           .,     '      ....       .^    ■«*      «-«     t>  ^    -a 

r,«.i!l..  A-  Q«*;«„«,.  .«f  Lnsworth    v.    Albin,   44    Mo.    348;    Detroit 

under  tne  bpringer  act.  _.         «,«^          t»            ^^  I    *    ..«« 

People  ex  rel.  Lee  v.  Chautauqua  County.  «""  *  ^  .Vl''    »*""'  'to^^^'  "^ll' 

43  N.  Y,   16;   Re  Henneberger.  155  N.   Y.  ?f'P'*»,?^f>  ^^f  ''  P°'°*'!l*'  •*?  5*";/'' 

424,  42  L.Ri.  132.  50  N.  E^  61,  People  v.  ?»  P^<=-  ^^t'     t»   'o^f ''p'lJ-     **    M  ' 

O'Brien.  38  N.  Y.  193;   Ferguson  v.  Ross.  ^'".'''7i'' J"  lf^'J}^\  ^'^'"wT,-  **."i; 

12«  N.  Y.  464.  27  N.  E.  954;  State.  Closson.  ^"'j;'   ^5/"''-   "'    ^«*>f'   ''   ^'"''   *° 

Prosecutor,  y.  Trenton.  48  N.  J.  L.  439.  5  l"^' ^\  ^"''"",  '•?"*'""'•  «»?»'•«>• 

Atl.  323;  Com.  ex  reL  Fertig  v.  Patton,  88  ^f  [,    ^Pj/o  "xt7     ^"^"^^^  ^Tl^'o' 

P..  260;  D.W.  y.  Clark.  106  Pa.  377;  Mc-  '«  ^.ch    342;  Nefzger  v.  Detroit  *  St  P. 

earthy  y.  Com.  110  Pa.  246.  2  Atl.  423;  ^:  ^°- ?^  ^T\^"  •.  ?^**  "  J]? l' ^/"'^ '' 

Mont^mery  y.  Com.  91  Pa.  125;  Deyine  y.  ^'P«'' ".r^f  "/'I  wf  ^^-.^^^  t^'TI^ 

Cook    County.   84   IlL   691;    SUte   ex   rel.  ';  J**^''^*/*^' /   ?""•   L"'  .f"*''"*""*' 

Harris  y.HeVrmann,  75  Mo.  346;  Scowden's  ^'*'- /T*:„  ?,1  ^J*   '^*^'   "**•   ^'^ 

Appeal.  96  Pa.  424;  Klokke  y.  Dodge.  103  ''' , ,  ,  ^    V    ,     ." ,  *                ..       ,      .v 

111.  125;  State  ex  rel.  Columbus  v.  Mitchell.  ^?'f»,  *'!!  legislature   provides   for  the 

31  Ohio  St.  502;  State  ex  rel.  Atty.  Gen.  JP'^"'"  election  to  be  held  .n  such  l.m  ted 

V.  First  Judicial  Judges.  21  Ohio  St.  11;  *!"'*  "»'/."  ""}}}  "«*  »<lm.t  of  a  r««.stra- 

Stange  y.  Dubuque.  62  Iowa.  303.  17  N.  W.  ^l""'  "/^  '*  T      •"     *^              k  f  ^T 

cto     o  Av    1     J    OX  X    /^      1     e»  ••»•*  -sA/^  of  the  board  to  give  time  enough  to  make 

518;  Sutherland,  Stat.  Constr.  §§  127-129;  ,.      -eeistration    the  registration  law  must 

Smith,  Com.  §§  595,  596;   Sedgw.  Stat,  k  J      '^g'f^',*^*^"'  ^  .,  registration  law  must 

va.,  N/  au  j,a  M«v,  w«w,   »^eyy.  ^i,a,».  i»  j^^  complicd  with;  if  it  is  possible  to  com- 

Comit.  Law,  32;  Potter's  Dwarr.  SUt.  355;  pj^  ^.^^^  j^^  .^  „^3^  l,^  ^  J^ 

Ex  parte  Westerfield,  55  Cal.  552,  36  Am.  g^ate  ex  rel.  Harris  v.  Scarborough,  110 

Rep.  47;   Desmond  v.   Dunn,  55   Cal.  251;  n.  C.  232,  14  S.  E.  737;   Smith  v.  Skagit 

State  ex  reL  Van  Riper  v.  Parsons,  40  N.  J.  County,  45  Fed.  725;   McCrary,  Elections. 

L.  123,   29   Am.  Rep.  210;    State,   Zeigler,  2d  ed.  S  103,  p.  145. 

Prosecutor,  v.  Gadis,  44  N.  J.  L.  363 ;  Ham-  ^     ,  ..     v   xr      •**      u    -aa^  au 

«.^,  -   QA-A^   ^.1  -M    T    T     aan    oa  a      xr  Mr.  John  Y.  Hewitt  submitted  the  cause 

mer  v.  State,  44  N.  J.  L.  669;  State,  Van  ^^^        peHees.     Mr.    Andrew   H.   Hudspeth 

?'^o'o  IToir  ^'  ®*^°'^"^*'  *^  N-  ^'  was  on  the  brief: 

Jr  '    .,    r  No   court   has   ever  declared  an   act   of 

Even  if  the  statute  was  not  a  local  or  ^1,^  legislature  void  for  noncompliance  with 

special   law,  it  never  was  legally  enacted,  ^he  rules  of  procedure  made  by  itself,  or 

It  was  not  approved  by  the  governor,  nor  the  respective  branches  thereof,  and  which 

was  it  ever  signed  by  the  president  of  the  it  or  they  may  change  or  suspend  at  will, 

council  or  speaker  of  the  house  of  reprc-  McDonald  v.   State,  80  Wis.  407,  50  N. 

sentatives,  and  there  is  no  evidence  that  it  W.  185. 

ever  reached  the  governor  more  than  three  The  signature  of  a  presiding  officer  to  a 

days  before  the  adjournment  of  the  legis-  bill   is  a  mere  certificate  to  the  governor 

lature.  that  it  has  passed  the  requisite  number  of 

Marshall  Field  &  Co.  v.  Clark,  143  U.  S.  readings  and  been  adopted  by  the  constitu- 

671,  36  L.  ed.  303,  12  Sup.  Ct  Rep.  495;  tional  majority  of  the  house  over  which  he 

State  ex  rel.  Panghorn  v.  Young,  32  N.  J.  presides. 

L.  30;    SUte   ex  rel.   Coffin  v.  Howell,  26 1  Cottrell   v.  State,   9   Neb.   128,   1  N.  W. 

^reK  98,  04  Pmc  466;  StMte  ex  rel.  George  1008. 

^.   Sir//t,  10  jver.   182,  21  Am.   Rep.   721 ;  '  Doet  the  (ailure  of  the  presiding  officer 


If  IS.  GRAY  r.  TATLOB.  H.  W 

of  the  amato  to  algo  a  but  Invklidat*  cret?-       Hr.  Jiutlce  Holtnen  delivered  the  opin- 

thing    eoBueeted    therewith!      If    It    doei,  ion  of  the  court: 

then  the  preaiding  officer  of  the  aenate  hu       The  flrat  of  theae  anlta  ia  a  bill  In  equity 

mora  power  to  veto  billa  than  the  goremor,  brought  by  taipajcra  to  reatrain  the  eouDty 

ot  than  any  other  peraon  or  offioer  of  the  commiaaionera  of  Lloeoln  county  (ram  ereet- 

atate.  ing  a  courthouse  and  jail  iu  the  town  of 

Leavenworth    County    *.    HIgglnbotham,  Carrtaoao,    the   board    asauming   that    the 

17  Kan.  74.  oounty  aeat  haa  been  changed  from  Lincoln 

Hill    court   will    preniDe    that   an   act  to  that  town.    Tbe  aeeond  ia  a  quo  warranto 

found    among  the    publiahed   lawa,   bearing  ^t  tbe  relation  of  a  taxpayer  egatnat  the 

tbe  ^proral  of  the  goremor,  waa  conati-  same  board   to   stop   the   same   and   other 

tntlonally  paaaed.  proceedinga   taken    by    the    board    on    the 

lUinoia   C  R.  Co.   y.    Wren,  4S   HI.   77;  same   ground.     The   supreme   court   of   the 

Bedard  t.  EbII,  44  111.  91.  territory  affirmed  a   decree  dismisaing  the 

Upon  demurrer  to  an  indictment  on  the  bill,  and  also  a  judgment  denying  the  quo 

IfTound    that   the   atatute   on   which    it   ia  warranto.    IB  N.  H.  T42,  113  Fac.  G8B,  16 

liaaed  waa  not  paaaed   in   a  constitutional  N.  H.  467,  117  Fac.  1127.    Both  caaes  ralaed 

manner,  the  presumption  of  the  validity  of  the  question  whether  the  attempted  change 

tbe  law  must  prevail,  since,  until  the  jour-  of  the  county  seat  waa  void,     and  turn  on 

lul  entries  are  brought  before  the  eonrt,  the  aame  facts,  whicb  may  be  atated  in  con- 

Iti^  wilt  not  be  considered  in  paaaing  upon  nection    with    the    several    objeetiona    that 

t^e  validity  of  the  law.  the  appellanU  Uke. 

State  T.  Wray,  109  Mo.  694,  19  B.  W.  80.       In  the  flrat  place  it  la  said  that  tbe  aUt- 

That    the   number    of   municipalitiea    af-  ute  under  whicb  the  attempted  change  took 

failed    by    a    law    Is    limited    or   restricted  place  ia  void  because  it  ia  a  local  law,  and 

daea  not  make  the  bill  a  private  or  local  the  act  of  Congress  of  July  3D,  1886,  chap. 

an«.  S18,  I  1,  24  Btat.  at  L.  170,  providea  that 

People  ex  ret.  New  Tork  Blectrie  Unea  the  legislature  of  the  territory  ahall   not 

Ca  T.  Squire,  107  N.  Y.  5B3,  I  Am.  St  Sep.  pass  local  or  special  lews  in   the  matter, 

603,  14  N.  E.  620.  among    others,    of    changing    county    aeata. 

i.  law  is  not  neceasartly  a  local  Uw  be-  The  at«tute,  being  ehap.  80  of  tha  Lawa  of 

nnse  the  practical  effect  and  operation  of  New  Mexico  of  1909,  ia  thought  to  be  local 

the  law  ia  and  mnat  be  in   every  instance  beeauae  by  |  2  it  enaeta  that  the  place  to 

loenl,  special,  and  private.     It  ia  sufficient  which  it  is  proposed  to  remove  the  county 

U)at   tbe    law    offers   like    privileges   to  all  aeat  "shall  be  at  least  20  milea  disUnt  from 

wht-  may  comply  with   Ita  terma  or  come  the  then  county  seat  of  aaid  county,"  and 

wit'iin  its  proviaiona.  that  no  propoaition  to  remove  a  county  seat 

It  Am.  A  Eng.  Enc.  L«w,  BM.  from  a  place  situated  on  a  railroad  to  one 

An  act  In  general  terms  ia  valid.  not  ao  situated  shall  be  entertained.     It  is 

Ritchie  T.  Franklin  County,  22  Wall.  67,  argued  at  great  length  and  ia  obvious  that 

kC  L.  ad.  820.  at  any  given  time  this  enactment  does  not 

The  eonstmction  by  the  supreme  court  of  bear  In  the  aame  way  on  every  part  of  tlie 

tbe  territory  which  enacted  the  law  is  con-  territory.    *In  ita  present  form  the  stat<[5t 

elntlve  in  this  court,  aa  well  aa  everywhere,  ute  may  be  specially  favorable  to  tbe  change 

aa  to  ita  character.  from   Lincoln   to   Carrlaoio,    it,  as   is  aald, 

George  H.  Hammond  A  Co.  v.  Haatingi,  the  latter  town  is  on  a  railroad  and  Lincoln 

IM  U.  8.  401,  S3  L.  ed.  9M,  10  Sup.  Ct  la  not.     It  may  be  admitted  that  a  local 

Rep.  727.  act   oould    tie    disguised    In    general    terms. 

Section  1702,  Compiled  l4iws  18BT,  pro-  if  a  legislature  would  eondeacend  to  avad- 

TidM  (or  a  registration  only  before  a  gen-  ittg  ita  dntiea  under  a  conatitution  or  or- 

•ral  election.    Thia  aection,  enacted  In  18BB,  gt,a\e  acL    It  may  be  easumed  that  general 

clewly    repeaU,    by    implie«tion,    |    1709.  words  are   not  neceaaarily  enough   to   dis- 

puaed  in  18«9,  aa  it  oovera  the  whole  aub-  galK  auch  an  intent.    But  It  ia  not  lightly 

ieet  ol  the  older  law,  and  was  InUnded  aa  to  be  anppoaed  that  a  leglalature  U  leas 

a  ■ubatitnte  therefor  ,,itbf„l   to   Its   obligationa   than   «  court. 

80  L.  od.  15S;   Bartlet  ».  King,  12  Masa.  .  .  ,,  ,.      .         .        ...     "»  .„ 

f4».  7   Am.   Dec   09;    Com.   v.Cooley.  10  "**"»'  "^^  if  the  fact  th^  different  ««. 

Kck.  37;   Traey  ».  Tuffly,  134  U.  8.  208,  *«■"  «",  '*"'?"",  ^^ua*^    ,  T'Tf., 

38  U  ed.  870,  10  Sup.  Ct  Rep.  527;  United  ""^"  *  "•"  Kx*'-  tj*  fl'"  of  legi elation 

Statea  v.  Barr,  4  Sawy.  2S4,  Fed.  Caa.  No.  "<"'''*   ^   narrowed   beyond  anything   that 

14,627;   Swann  V.  Buck,  30  Miss.  308;   In-  Congreaa   could    have   dreamed.      It   cannot 

dratrial  School  Diet.  v.  Whitehead,   13  N.  have  been   InUnded,   for  Inatnnee,  that  no 

J.   Eq.   891;    SUte,   Roche,   ProaecutOT,   ».  !»»•  AooW  be  ?«»««&  coMWraVni  tMia*  w 

J«Kr  CT^f,  40S.J.L.  tW.  t«wu,  j«t  mc^A»ii  ii«\4\«\««ii\'sK'&A.x 
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application.  The  phrase  "local  law" 
means,  primarily,  at  least,  a  law  that  in 
fact,  if  not  in  form,  is  directed  only  to  a 
specific  spot.  If  it  has  a  wider  meaning  it 
involTes  questions  of  degree  that  cannot 
be  decided  by  putting  cases  other  than  the 
one  before  us.  We  know  nothing  that 
would  warrant  us  in  declaring  that  this 
law  was  not  intended,  according  to  its  pur- 
port, to  regulate  generally  the  change  of 
county  seats.  Ritchie  ▼.  Franklin  County, 
22  Wall.  67,  22  L.  ed.  825. 

The  full  discussion  in  Codlin  ▼.  Kohl- 
hausen,  9  N.  M.  565,  58  Pac.  499,  has  lost 
but  little  of  its  force  and  applicability, 
notwithstanding  the  later  amendment  of 
the  statute.  The  law  is  shown  not  to  be 
a  local  law,  and  with  regard  to  the  20-miIe 
limit,  it  is  said  to  be  only  reasonable  to 
believe  that  the  legislature  intended,  in 
fixing  it,  "to  prevent  cities  and  towns  sit- 
uated within  a  few  miles  of  each  other 
from  engaging  in  those  injurious  contests 
for  the  supremacy  for  the  location  of  the 
county  seat,  based  upon  population  only. 
The  wisdom  of  these  conditions  is  apparent, 
and  it  is  within  the  power  of  the  legisla- 
ture to  make  them." 

However  it  may  be  as  to  the  foregoing 
ft7]question,  which  ^arises  under  an  act  of 
Congress,  the  other  objections  are  of  a 
kind  as  to  which  we  often  have  intimated 
our  strong  leaning  toward  following  the 
local  courts,  and  therefore  will  not  be  dis- 
cussed at  length.  Fox  v.  Haarstick,  156 
U.  8.  674,  679,  39  L.  ed.  576,  578,  15  Sup. 
Ct.  Rep.  457 ;  Treat  v.  Grand  Canyon  R.  Co. 
222  U.  S.  448,  452,  56  L.  ed.  265,  266,  32 
Sup.  Ct.  Rep.  125.  In  the  first  place  it  is 
said  that  the  statute  was  not  approved  by 
the  governor,  and  does  not  appear  to  have 
reached  him  more  than  three  days  before 
the  adjournment  of  the  legislature,  so  as 
to  have  become  a  law  by  Rev.  Stat.  §  1842. 
Also  it  is  said  that  the  bill  was  not  signed 
by  the  president  of  the  council  or  the 
speaker  of  the  house  of  representatives,  as 
required  by  the  respective  rules  of  those 
bodies.  But  the  act  appears  in  the  official 
copy  of  the  Laws  of  1900,  it  passed  the 
two  houses  in  fact,  and  in  ample  time  to 
be  submitted  to  the  governor.  The  gover- 
nor returned  the  bill  to  the  council  with 
the  statement  that  he  had  allowed  it  to 
become  a  law  by  limitation.  We  agree 
with  the  court  below  that  the  governor's 
message  is  as  good  evidence  as  a  note  of 
the  date  on  the  bill  that  the  bill  had  been 
received  long  enough  before  the  return  to 
make  his  statement  correct.  Gardner  v. 
Collector  (Gardner  v.  Barney)  6  Wall. 
499,  608,  509,  18  L.  ed.  890,  892,  893.  The 
Jaummh  of  the  two  houses  showed  the 
pmmmg9  of  the  bill.  And  we  certainly  should 


not  reverse  the  local  decision  thai  the  evi- 
dence, if  necessary,  was  admissible  and 
sufficient  in  aid  of  the  act. 

The  next  objection  is  to  the  form  of  the 
petition  by  which  the  proceedings  for  the 
change  were  begun.  The  statute  provides 
that  the  board  of  county  commissioners 
shall  order  a  vote  whenever  citizens  of  a 
county  equal  in  number  to  at  least  one  half 
of  the  legal  votes  cast  at  the  last  preceding 
general  election  in  the  county  shall  present 
a  petition  asking  for  the  removal  of  the 
county  seat  to  some  other  designated  place. 
The  petition  asked  the  board  "to  call  an 
election  and  submit  to  a  vote  .  .  .  the 
proposition  to  remove  the  county  seat  of 
said  Lincoln  county  to  Carrizozo,"  etc.  It 
U  said  that  thU  did  not  ask  *f or  the  re- [58 
moval,  and  if  read  with  extreme  technical- 
ity, it  did  not,  in  so  many  words.  But  the 
petition  very  well  might  be  held  to  imply 
that  the  proposition  to  remove  emanated 
from  those  who  signed, — the  only  persons 
from  whom  it  could  emanate  under  the  law 
that  the  petitioners  had  in  mind. 

Again,  it  is  said  that  the  ballot  was  in  an 
unintelligible  and  misleading  form.  The 
board,  following  the  statute,  Compiled  Lawa 
1897,  §  631,  ordered  that  "the  tickets  voted 
shall  contain  'For  County  Seat,'  with  the 
name  of  the  place  for  which  the  voter 
desires  to  cast  his  ballot,  either  written  or 
printed  thereon."  If  the  court  was  of 
opinion  that  the  voters  would  understand 
that  those  in  favor  of  Carrizozo  would  write 
that  word  on  the  ticket,  and  those  opposed 
to  a  change  would  write  "Lincoln,"  we 
could  not  say  that  they  overrated  the  in- 
telligence of  their  fellow  citizens.  There 
was  no  evidence  that  the  voters  were  de- 
ceived. But  it  is  enough  that  the  statute 
was  followed.  There  is  no  ground  on  which 
the  law  could  be  declared  void. 

It  is  objected  that  there  was  no  registra- 
tion of  voters,  as  required  in  general  terms 
by  §  1709  of  the  Compiled  Laws.  But 
that  section  required  the  county  commis- 
sioners to  appoint  a  board  of  registra- 
tion sixty  days  before  any  election,  and  as 
the  statute  concerning  the  change  of  county 
seats  in  case  of  a  special  election  required 
it  to  be  called  "at  any  time  within  two 
months  of  the  date  of  presenting  said  peti- 
tion," it  naturally  was  held  that  the  case 
was  taken  out  of  §  1709  by  the  latter  act. 

It  is  objected  that  various  allegations  o1 
the  bill  were  admitted  because  not  denied. 
If  any  such  matter  is  open,  the  allegations 
not  denied  were  mainly,  if  not  wholly,  erro- 
neous conclusions  of  law  from  the  facts 
proved  at  the  trial.  Equitable  Life  Assur 
Soc.  V.  Brown,  213  U.  S.  25,  43,  53  L.  ed. 
682,  689,  29  Sup.  Ct  Rep.  404.     But  it  is 

117  V.  8. 


lilt. 
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not  open.     The  argument  Mema  to  ui  to 
need  no  further  or  more  elaborate  reply. 

Deeree  affirmed. 

Judgment  affirmed. 


59]  •MICHIGAN    CENTRAL   RAILROAD 

COMPANY,  PUT.  in  Err., 

▼. 

DANIEL  B.  VREELAND,  Adminiatrator, 

«te. 

(See  8.  a  Reporter's  ed.  6»-74.) 

Error  to  dronit  court  —  dlamlMMil  — 
grounda. 

1.  A  writ  of  error  from  the  Federal  Su- 
preme Court  will  not  be  dismined  because 
the  constitutional  <^estions  which  furnished 
the  ground  for  bringing  the  ease  directly 
to  the  Supreme  Court  haTe,  since  the  allow- 
ance of  the  writ  of  error,  been  decided  by 
that  court  in  another  case  adversely  to  the 
plaintiff  in  error. 

[For  other  caste,  see  Appeal  and  Error,  VII.  I, 
In  Direst  Sup.  Ct  1901] 

AlMitemont  —  death  —  action  for  por- 
■onal  injuries. 

2.  The  right  of  action  created  by  the  em- 

gloyers'  liability  act  of  April  22,  1908  (35 
tat.  at  L.  65,  chap.  149,  U.  S.  Comp. 
SUt.  Supp.  1911,  p.  1322),  in  behalf  of  an 
injured  interstate  railway  employee,  is  ez- 
tinffuished  1^  his  death,  because  of  the 
failure  of  that  statute  to  provide  for  any 
surriTal  of  such  risht  of  action,  and  it 
cannot  be  helped  out  by  any  state  legisla- 
tion on  the  subject. 

[For  ether  cases,  see  Abatement  and  ReTlTSl, 
II.  c  in  Digest  Sup.  Ct  1908.] 

Death  »  right  of  action  for  causing  » 
effect  of  temporarily  survlTlng  in- 
jury, 

8.  The  liability  to  certain  relatiTcs  de- 
pendent upon  the  decedent,  which  is  im- 
posed hw  the  employers'  liability  act  of 
April  22,  1908,  on  an  interstate  railway 
carrier  negli^tly  causing  the  death  of  an 
employee  while  engaged  in  interstate  com- 
merce, is  not  limited  to  cases  where  death 
was  instantaneous,  the  right  of  action  thus 
created  being  independent  of  any  cause  of 
action  which  the  decedent  had,  and  includ- 
ing no  damages  which  he  might  have  re- 
covered for  his  injury  if  he  had  survived. 
[For  other  caaes,  see  Death,  II.  a,  in  Digest 

Sop.  Ct   1908.] 

Damages  —  for  death  ~  pecuniary  ben- 
efit. 

4.  The  financial  benefit  which  miffht  rea- 
sonably be  expected  from  her  husband  in 


a  pecuniary  way  is  the  measure  of  damage 
in  an  action  brought  against  an  interstate 
railroad  carrier  under  the  employers'  lia 
bili^  act  of  April  22,  1908,  for  the  benefit 
of  the  widow  of  an  employee  killed  whili 
engaged  in  interstate  commerce. 
[For  other  cases,  see  Damages,  VI.  J,  In  Dl 
gest  Sop.  Ct  1906.] 

Appeal  ~  reversible  error  in  instrne* 
tlona  —  damages. 

6.  Instructing  the  jury  to  estimate  fron 
their  own  experience  as  men  the  financia 
value  of  a  vndow's  loss  of  her  husbaad'i 
"care  and  advice"  requires  the  reversal  ol 
a  judgment  against  a  carrier  in  an  actioi 
brought  under  the  employers'  liability  ael 
of  April  22,  1908,  for  the  death  of  her  bus 
band  while  in  the  carrier's  emnloy,  as  open 
ing  the  door  to  conjecture  ana  speculation 
[For  other  cases,  see  Appeal  and  Brror,  Till 

m,  4,  a.  In  Digest  Sup.  Ct  1908.] 

[No.   242.] 

Argued  December  4,  1912.     Decided  Jan 

uary  20,  1913. 

IN  ERHOR  to  the  Circuit  Court  of  th< 
United  States  for  the  Northern  District 
of  Ohio  to  review  a  judgment  against  i 
carrier  in  an  action  brought  under  the  em 
plovers'  liability  act  for  the  benefit  of  thi 
widow  of  an  employee  who  was  killed  whih 
engaged  in  interstate  commerce.  Revensi 
and  a  new  trial  ordered. 

See  same  case  below,  189  Fed.  49ff. 

The  facts  are  stated  in  the  opinion. 

Mr.  Emery  D.  Potter  argued  the  cause 
and,  with  Messrs.  Frank  E.  Robson,  Henrj 
Russel,  and  Charles  P.  Carroll,  filed  a  briei 
for  plaintiff  in  error: 

The  employers'  liability  act  in  force  a^ 
the  time  of  this  accident  made  no  provisioi 
whatever  for  a  survivor  in  cases  where  th< 
injured  party  survived  the  injury,  bni 
thereafter  died  as  the  result  of  the  injury 

Fulgham  v.  Midland  Valley  R.  Co.  161 
Fed.  660;  Walsh  v.  New  York,  N.  H.  4 
H.  R.  Co.  173  Fed.  494. 

There  cannot  be  two  independent  anc 
separate  rights  of  action  vesting  at  th< 
same  time,  one  in  Wisemiller,  the  partj 
injured,  and  in  his  personal  representative 
for  the  benefit  of  the  widow  and  next  oi 
kin. 

Northern  P.  R.  Co.  v.  Adams,  192  U.  8 
440,  48  L.  ed.  613,  24  Sup.  Ct.  Rep.  408  i 
State  V.  Grand  Trunk  R.  Co.  61  Me.  114 


NonEL— On  direct  review  in  Federal  Su- 
preme Court  of  judgments  of  district  or 
circuit  courts — see  notes  to  Qwin  v.  United 
States,  46  L.  ed.  U.  S.  741 ;  Paducah  v.  East 
Tennessee  Teleph.  Go.  106  C.  C.  A.  333,  and 
B.  Altman  k  Co.  v.  United  States,  66  L.  ed. 
U.  S.  894. 

On  the  riffht  to  recover  in  one  action  for 
the  death  of  a  person  Mad  for  hii  suffering 
MT  Z,.  ed.  27 


before  death — see  notes  to  Louisville  ft  N.  R 
Co.  ▼.  MdSlwain,  84  LJt.A.  788 ;  Stewart  ▼ 
United  Electric  Liffht  A  P.  Co.  8  L.ILA 
(NJ3.)  884.  and  Mahoning  Valley  R.  Co 
V.  Van  Alstine,  14  L.R.A.(N.S.)  893. 

On  the  measure  of  reeoverv  for  deatl 
caused  by  negligence — see  note  to  Morgan  v 
Southern  P.  Co.  11  1AA.1\. 
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14  Am.  Rep.  662;  Sawyer  v.  Perry,  88  Me. 
42,  33  Atl.  660,  16  Am.  Neg.  Caa.  291; 
Weat  ▼.  Detroit  United  R.  Co.  169  Mich. 
269,  123  N.  W.  1101;  Olivier  v.  Houghton 
County  Street  R.  Co.  134  Mich^  307,  104 
Am.  St  Rep.  607,  96  N.  W.  434,  3  Ann. 
Caa.  63;  Dolaon  ▼.  Lake  Shore  ft  M.  S.  R. 
Co.  128  Mich.  444,  87  N.  W.  629;  KeUow 
▼•  Central  Iowa  R.  Co.  68  Iowa,  470,  66 
Am.  Rep.  868,  23  N.  W.  740,  27  N.  W.  466; 
Sweetland  ▼.  Chicago  &  O.  T.  R.  Co.  117 
Mich.  329,  43  LJI.A.  668,  76  N.  W.  1066; 
Jonea  v.  McMillan,  129  Mich.  86,  88  N.  W. 
206;  Storrie  t.  Grand  Trunk  Elevator  Co. 
134  Mich.  297,  96  N.  W.  669;  Ely  v.  De- 
troit United  R.  Co.  162  Mich.  287,  127  N. 
W.  269;  St  Louia,  I.  M.  ft  S.  R.  Co.  v. 
Dawson,  68  Ark.  1,  66  S.  W.  46;  Nourse 
V.  Packard,  138  Mass.  307;  Mulchahey  v. 
Waahburn  Car  Wheel  Co.  146  Mass.  281,  1 
Am.  St  Rep.  468,  14  N.  E.  106;  Holton  v. 
Daly,  106  111.  131;  Eureka  v.  Merrifield, 
63  Kan.  794,  37  Pac.  113. 

Tlie  court  erred  in  ita  charge  to  the  jury 
on  the  measure  of  damages. 

Davia  t.  Guarnieri,  46  Ohio  St.  471,  4 
Am.  St  Rep.  648,  16  N.  E.  350;  Steel  v. 
Kurtz,  28  Ohio  St  191;  Cincinnati  Street 
R.  Co.  T.  Altemeier,  60  Ohio  St  10,  63  N. 
E.  300;  Chicago,  R.  I.  ft  P.  R.  Co.  v. 
Austin,  69  111.  426;  St  Louis  ft  S.  F.  R.  Co. 
T.  Townsend,  69  Ark.  380,  63  S.  W.  994; 
May  V.  West  Jersey  ft  S.  R.  Co.  62  N.  J.  L. 
63,  42  Atl.  163;  Nelson  v.  Lake  Shore  ft 
M.  S.  R.  Co.  104  Mich.  682,  62  N.  W.  993; 
Swift  ft  Co.  ▼.  Johnson,  1  L.R.A.(N.S.) 
1161,  71  C.  C.  A.  619,  138  Fed.  867;  Mc- 
Hugh  V.  Sehloeser,  169  Pa.  480,  23  L.R.A. 
674,  39  Am.  St  Rep.  699,  28  Atl.  291 ;  Hol- 
ton ▼.  Daly,  106  111.  132;  Baltimore  ft  P. 
R.  Co.  V.  Golway,  6  App.  D.  C.  144;  St. 
Louis,  A.  ft  T.  R.  Co.  v.  Johnston,  78  Tex. 
636,  16  S.  W.  104;  Illinois  C.  R.  Co.  v. 
Bentz,  108  Tenn.  670,  68  LJI.A.  690,  91 
Am.  St.  Rep.  763,  69  S.  W.  317;  Stem- 
fela  V.  Metropolitan  Street  R.  Co.  73  App. 
DiT.  494,  77  N.  Y.  Supp.  309;  Helena  Gas 
Co.  T.  Rogers,  98  Ark.  413,  136  S.  W.  904; 
Texas  ft  N.  O.  R.  Co.  t.  Walker,  —  Tex. 
CiT.  App.  — ,  125  S.  W.  99;  Atchison,  T. 
ft  8.  F.  R.  Co.  T.  Wilson,  1  C.  C.  A.  26,  4 
U.  S.  App.  26,  48  Fed.  67. 

Mr.  John  B.  Daiah  argued  the  cause, 
and,  with  Mr.  Joseph  D.  Sullivan,  filed  a 
brief  for  defendant  in  error: 

Unleaa  the  provisions  of  the  particular 
atatutea  are  distinctly  and  dearly  to  the 
contrary,  it  ia  the  rule  of  the  Federal  and 
many  state  courts  that  so  long  aa  the  death 
of  the  injured  party  is  occasioned  by  acta 
within  the  atatute,  it  ia  immaterial  whether 

Jfoi  the  demtb  and  injury  are  aimulta- 


/# 


Roach  ▼.  Consolidated  Imperial  Min.  Co. 
7  Sawy.  224,  7  Fed.  698;  Mats  v.  Chicago 
ft  A.  R.  Co.  86  Fed.  180;  Stemenberg  t. 
Mailhos,  39  C.  C.  A.  408,  99  Fed.  43;  St. 
Louis,  I.  M.  ft  S.  R.  Co.  ▼.  Dawson,  68 
Ark.  1,  66  S.  W.  46;  Murphy  v.  New  York 
ft  N.  H.  R.  Co.  30  Conn.  184;  Malott  ▼. 
Shimer,  163  Ind.  36,  74  Am.  St.  Rep.  278; 
64  N.  E.  101,  6  AuL  Neg.  Rep.  263;  Connera 
V.  Burlington,  C.  R.  ft  N.  R.  Co.  71  Iowa, 
490,  60  Am.  Rep.  814,  32  N.  W.  466; 
Worden  v.  Humeston  ft  S.  R.  Co.  72  Iowa, 
201,  33  N.  W.  629;  Brown  v.  Buffalo  ft 
S.  Line  R.  Co.  22  N.  Y.  191;  Perham  t. 
Portland  General  Electric  Co.  33  Or.  461, 
40  UR.A.  799,  72  Am.  St.  Rep.  730,  63 
Pac.  14;  Missouri  P.  R.  Co.  v.  Kindred,  67 
Tex.  491;  Boyden  v.  Fitchbury  R.  Co.  70 
Vt.  126,  39  Atl.  771;  Van  Amberg  v.  Vicks- 
burg,  S.  ft  P.  R.  Co.  37  La.  Ann.  661,  65 
Am.  Rep.  617;  Hamilton  v.  Morgan's  L. 
ft  T.  R.  ft  S.  S.  Co.  42  La.  Ann.  824,  8  So. 
686;  Legg  ▼.  Britton,  64  Vt  662,  24  Atl. 
1016;   Hulbert  v.  Topeka,  34  Fed.  610. 

Of  course,  where  states  have  ao-called 
"survival  acts"  and  a  statute  creating  a 
new  cause  of  action  (as  in  Michigan),  it 
would  appear  to  be  a  salutary  rule  that  an 
administrator  can  recover  damagea  under 
the  latter  atatute  only  if  death  ia  instan- 
taneous; and  if  the  death  ia  not  inatan- 
taneous,  he  can  recoTer  under  the  former 
atatute. 

Sweetland  v.  Chicago  ft  G.  T.  R.  Co.  117 
Mich.  329,  43  L.R.A.  668,  76  N.  W.  1066; 
Dolson  V.  Lake  Shore  ft  M.  S.  R.  C6.  128 
Mich.  444,  87  N.  W.  629;  Kyea  ▼.  Valley 
Teleph.  Co.  132  Mich.  281,  93  N.  W.  623, 
13  Am.  Neg.  Rep.  340;  Olivier  v.  Houghton 
County  Street  R.  Co.  134  Mich.  367,  104  Am. 
St.  Rep.  607,  96  N.  W.  434,  3  Ann.  Caa.  63. 

Such  statutes  are  clearly  distinguishable 
from  the  one  under  consideration;  also 
such  statutes  as  exist  in  Maine  (Sawyer 
v.  Perry,  88  Me.  42,  33  Atl.  660,  16  Am. 
Neg.  Cas.  291). 

With  respect  to  the  instruction  as  to 
damagea,  it  ia  proper  to  consider  the  entire 
charge. 

Baltimore  ft  P.  R,  Co.  v.  Mackey,  i57  U. 
S.  72,  39  L.  ed.  624,  16  Sup.  Ct.  Rep.  491; 
Rogers  v.  The  Marshal  (United  Statea  use 
of  Rogers  v.  Conklin)  1  Wall.  644,  664, 
17  L.  ed.  714,  717;  Evanston  v.  Gunn,  99 
U.  S.  660,  25  L.  ed.  306. 

The  charge  of  the  trial  court  ia  clearly 
within  the  well -recognized  rule. 

Tilley  t.  Hudson  River  R.  Co.  29  N.  Y. 
262,  86  Am.  Dec.  297;  Baltimore  ft  0.  R. 
Co.  V.  Wightman,  29  Gratt.  436,  26  Am. 
Rep.  384;  Searle  v.  Kanawha  ft  0.  R.  Co. 
32  W.  Va.  370,  9  S.  E.  248 ;  Howard  County 
V.  Legg,  93  Ind.  623,  47  Aul  Rep.  800; 
Northern  P.  R.  Co.  v.  Freeman,  27  C.  C.  A. 
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«57.  48  U.  S.  App.  757,  83  Fed.  82;  Felt 
V.  "ipuget  Sound  Eloctric  R.  Co.  175  Fed. 
17/;  Bolinger  v.  St.  Paul  &  D.  R.  Co.  36 
Minn.  418,  1  Am.  St.  Rep.  680,  31  N.  W. 
856;  Chattanooga  R.  &  C.  R.  Co.  v.  Clowdis, 

90  Ga.  258,  17  S.  £.  88;  Missouri  P.  R. 
Co.  V.  Bond,  2  Tex.  Civ.  App.  104,  20  S.  W. 
930;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Maddry, 
57  Ark.  306,  21  S.  W.  472,  11  Am.  Neg.  Cas. 
133;  Stoher  v.  St.  Louis,  I.  M.  &  S.  R.  Co. 

91  Mo.  509,  4  S.  W.  389;  Walker  v.  Mc- 
Neill, 17  Wash.  582,  50  Pac.  582. 

Mr.  Justice  Lorton  delivered  the  opin- 
iiin  of  the  court: 

This  was  an  action  under  the  employerB' 
inability  act  of  April  22,  1908  [35  SUt. 
lU  L.  65,  chap.  149,  U.  S.  Comp.  Stat.  Supp. 
1911,  p.  1322],  to  recover  damages  for 
t.I«e  wrongful  death  of  the  intestate,  an 
employee  in  the  service  of  the  railroad  com- 
^.ny.  The  constitutionality  of  the  act 
was  drawn  in  question  by  the  plaintiff  in 
error  in  the  court  below,  and  this  afforded 
ground  for  bringing  the  case  directly  to 
this  court.  Since  the  allowance  of  the 
writ  of  error  all  of  the  constitutional 
questions  have  been  decided  adversely  to 
the  plaintiff  in  error.  Second  Employers' 
Liability  Cases  (Mondou  v.  New  York,  N. 
H.  &  H.  R.  Co.)  223  U.  S.  1,  56  L.  ed.  327, 
38  L.R.A.(N.S.)  44,  32  Sup.  Ct.  Rep.  169. 
6 4] But  this  does  not  justify  *our  dismiss- 
ing the  case,  since  the  constitutional  ques- 
tions which  gave  the  right  to  bring  it  here 
were  not  foreclosed  when  the  writ  was  al- 
lowed, and  we  therefore  have  jurisdiction 
U    consider  other  assignments  of  error. 

These  relate  to  the  construction  of  the 
ktt  and  the  measure  of  damages  thereunder. 
I^ections  1  and  2  of  the  act  of  1008,  and 
§  2  of  the  amendatory  act  of  April  5,  1010 
[56  Stat,  at  L.  291,  chap.  143,  U.  S.  Comp. 
&tat.  Supp.  1911,  p.  1325],  are  set  out  in 
tAe  margin. t 

65]  'This  case,  however,  involves  only  a 
construction  of  the  act  prior  to  the  amend- 
ment referred  to. 

The    decedent    survived    his    injuries    for 


several  hours.  His  personal  representative 
has  brought  this  action,  not  for  the  injury 
suffered  by  his  intestate,  but  for  the  lost 
suffered  by  his  widow  as  a  consequence  of 
his  wrongful  death. 

For  the  railroad  company  it  has  been 
argued  that  the  fact  that  the  injured  em- 
ployee survived  his  injuries  for  several 
hours  operates  to  extinguish  its  liability 
for  both  the  wrongful  injury  and  the  death 
which  ensued.  The  view  of  counsel  seems 
to  be  that  the  act  declared  a  single  lia- 
bility and  constituted  a  cause  of  action  in 
behalf  of  the  injured  person  if  he  survived, 
or,  in  case  his  death  was  instantaneous,  a 
cause  of  action  for  the  benefit  of  the  speci- 
fied dependent  relatives  surviving.  This  is 
a  narrow  interpretation  of  the  act,  and 
would  operate  to  defeat  all  liability  unless 
the  injured  person  should  survive  long 
enough  to  conduct  his  action  to  a  recovery. 

We  think  the  act  declares  two  distinct 
and  independent  liabilities,  resting,  of 
course,  upon  the  common  foundation  of  a 
wrongful  injury,  but  based  upon  altogether 
different  principles.  It  plainly  declares 
the  liability  of  the  carrier  to  its  injured 
servant.  If  he  had  survived  he  might  hare 
recovered  such  damages  as  would  have  com- 
pensated him  for  liis  expense,  loss  of  time, 
suffering,  and  diminished  earning  power. 
But  if  he  does  not  live  to  recover  upon  his 
own  cause  of  action,  what  then?  Does  any 
right  of  action  survive  his  death  and  paaa 
to  his  representative?  This  is  a  question 
which  depends  upon  the  statute. 
*We  may  not  piece  out  this  act  of  [66 
Congress  by  resorting  to  the  local  .statutes  of 
the  state  of  procedure  or  that  of  the  injury. 
The  act  is  one  wliich  relates  to  the  liability 
of  railroad  companies  engaged  in  inter- 
state commerce  to  their  employees  while 
engaged  in  such  commerce.  The  power 
of  Congress  to  deal  with  the  subject  comes 
from  its  power  to  regulate  commerce  be- 
tween the  states. 

Prior  to  this  act  Congress  had  not 
deemed  it  expedient  to  legislate  upon  tin- 
subject,  though  its  power  was  ample.    "The 


tSec  1.  That  every  common  carrier  by 
railroad,  while  engaging  in  commerce  be- 
tween any  of  the  several  states  or  territo- 
ries, or  between  any  of  the  states  and  ter- 
ritories, or  between  the  District  of  Co- 
lumbia and  any  of  the  states  or  territories, 
or  between  the  District  of  Columbia  or 
any  of  the  states  or  territories  and  any 
foreign  nation  or  nations,  shall  be  linble 
in  damages  to  any  person  suffering  injury 
while  he  is  employed  by  such  carrier  in 
such  commerce,  or,  in  case  of  the  death  of 
av.ch  employee,  to  his  or  her  personal  rep- 
r^entative,  for  the  benefit  of  the  surviving 
inidow  or  husband  and  cliildren  of  such 
e%Jip}ojree;  and,  if  none,  then  of  such  em- 
S7  L.  ed. 


ployee's  parents;  and,  if  none,  then  of  tlic 
next  of  kin  dependent  upon  such  employee, 
for  such  injury  or  death  resulting  in  whole 
or  in  part  from  the  negligence  of  any  of 
the  officers,  agents,  or  employees  of  such 
carrier,  or  by  reason  of  any  defect  or  in- 
sufficiency,  due  to  its  negligence,  in  its 
cars,  engines,  appliances,  machinery,  track, 
roadbed,  works,  boats,  wharves,  or  other 
equipment. 

Sec.    2.  That   every    common    carrier   by 
railroad  in  the  territories,  the  District  of 
Columbia,  the  Panama  Canal  Zone,  or  other 
possessions  of  the  Uivvl^id  ^\a.\.^^,  iJtvt!>\  \« 
liable  \i\  d«im«ige«  lo  «lt\^  ^^:t^wi  v\^«r>\\> 
injury  'wliiU  Yi^  *\%  ^in\\o^^^  >!  %>m?c^  ^'^-'^^^ 
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subject/'  as  observed  by  this  court  in  Sec- 
ond Employers'  Liability  Cases  (Mondou  v. 
New  York,  N.  H.  &  H.  R.  Co.)  223  U.  S. 
1,  54,  5C  L.  ed.  327,  347,  38  L.R.A.(N.SO 
44,  32  Sup.  Ct.  Rep.  169,  "is  one  which 
falls  within  the  police  power  of  the  state 
in  the  absence  of  legislation  by  Congress." 
Nashville,  C.  ft  St.  L.  R.  Co.  v.  Alabama, 
]28  U.  S.  96,  99,  32  L.  ed.  352,  353,  2  In- 
ters. Com.  Rep.  238,  9  Sup.  Ct.  Rep.  28. 
By  this  act  Congress  has  undertaken  to 
cover  the  subject  of  the  liability  of  rail- 
road companies  to  their  employees  injured 
while  engaged  in  interstate  commerce. 
This  exertion  of  a  power  which  is  granted 
in  express  terms  must  supersede  all  legis- 
lation over  the  same  subject  by  the  states. 
Thus,  in  Gulf,  C.  &  S.  F.  R.  Co.  v.  Hefiey, 
168  U.  S.  98,  104,  39  L.  ed.  910,  912,  15 
Sup.  Ct.  Rep.  802,  it  was  said,  in  reference 
to  state  legislation  touching  freight  rates 
upon  interstate  freight  which  conflicted 
with  the  l^islation  of  Congress  upon  the 
same  subject,  that: 

"Oenerally  it  may  be  said  in  respect 
to  laws  of  this  character  that,  though  rest- 
ing upon  the  police  power  of  the  state, 
they  must  yield  whenever  Congress,  in  the 
exercise  of  the  powers  granted  to  it,  legis- 
lates upon  the  precise  subject-matter,  for 
that  power,  like  all  other  reserved  powers  of 
the  states,  is  subordinate  to  those  in  terms 
conferred  by  the  Constitution  upon  the  na- 
tion. 'No  urgency  for  its  use  can  author- 
ize a  state  to  exercise  it  in  regard  to  a 
subject-matter  which  has  been  confided  ex- 
clusively to  the  discretion  of  Congress  by 
the  Constitution.'  Henderson  v.  New  York 
(Henderson  v.  Wickham)  92  U.  S.  259, 
271,  23  L.  ed.  543,  548.  'Definitions  of  the 
police  power  must,  however,  be  taken,  sub- 
ject to  the  condition  that  the  state  cannot, 
6 7] in  its  exercise,  *for  any  purpose  what- 
ever, encroach  upon  the  powers  of  the  gen- 
oral  government,  or  rights  granted  or  se- 
cured by  the  supreme  law  of  the  land.'  New 
Orleans  Gasliglit  Co.  v.  Louisiana  Light  & 
H.  P.  &  Mfg.  Co.  115  U.  S.  650,  661,  29  L. 
ed.  516,  520,  6  Sup.  Ct.  Rep.  252.  'While 
it  may  be  a  police  power  in  the  sense  that 


all  provisions  for  the  health,  comfort,  and 
security  of  the  citizens  are  police  regula- 
tions, and  an  exercise  of  the  police  power, 
it  has  been  said  more  than  once  in  this 
court  that,  where  such  powers  are  so  exer- 
cised as  to  come  within  the  domain  of  Flsd* 
eral  authority  as  defined  by  the  Constitu- 
tion, the  latter  must  prevail.'  Morgan's  L. 
&  T.  R.  &  S.  S.  Co.  V.  Board  of  Health,  118 
U.  S.  455,  464,  30  L.  ed.  237,  241,  6  Sup. 
a.  Rep.  1114." 

It  therefore  follows  that  in  respect  of 
state  legislation  prescribing  the  liability 
of  such  carriers  for  injuries  to  their  em- 
ployees while  engaged  in  interstate  eom- 
merce,  this  act  is  paramount  and  exdusive, 
and  must  remain  so  until  Congress  shall 
again  remit  the  subjeet  to  the  reserved  po- 
lice power  of  the  states.  Reid  v.  Colorado, 
187  U.  S.  137,  146,  47  L.  ed.  108,  113,  2S 
Sup.  Ct.  Rep.  92,  12  Am.  Crim.  Rep.  506. 

The  statutes  of  many  of  the  states  ex- 
pressly provide  for  the  survival  of  the 
right  of  action  which  the  injured  person 
might  have  prosecuted  if  he  bad  survived. 
But  unless  this  Federal  statute  which  de- 
clares the  liability  here  asserted  provides 
that  the  right  of  action  shall  survive  the 
death  of  the  injured  employee,  it  does  not 
pass  to  his  representative,  notwithstanding 
state  legislation.  The  question  of  survival 
is  not  one  of  procedure,  "but  one  which 
depends  on  the  substance  of  the  cause  of 
action."  Schreiber  v.  Sharpless,  110  U.  S. 
76,  80,  28  L.  ed.  65,  66,  3  Sup.  Ct.  Rep.  423; 
Martin  v.  Baltimore  k  0.  R.  Co.  (Qerling 
V.  Baltimore  &  O.  R.  Co.)  151  U.  S.  673, 
38  L.  ed.  311,  14  Sup.  Ct.  Rep.  533. 

Nothing  is  better  settled  than  that,  at 
common  law,  the  right  of  action  for  an 
injury  to  the  person  is  extinguished  by  the 
death  of  the  party  injured.  The  rule, 
**Aciio  pertonalia  moriiur  oum  pemma** 
applies,  whether  the  death  from  the  injury 
be  instantaneous  or  not.  The  aet  of  1908 
does  not  provide  for  any  survival  of  the 
right  of  action  created  in  *behalf  of  an  [68 
injured  employee.  That  right  of  action  was 
therefore  extinguished.  The  act  has  been 
many   times   so   construed   by   the   cireuit 


in  any  of  said  jurisdictions,  or,  in  iase  of 
the  death  of  such  employee,  to  his  or  her 
personal  representative,  for  the  benefit  of 
the  surviving  widow  or  husband  and  chil- 
dren of  such  employee;  and,  if  none,  then 
of  such  employee's  parents;  and,  if  none, 
then  of  the  next  of  kin  dependent  upon  such 
employee,  for  such  injury  or  death  result- 
ing in  whole  or  in  part  from  the  negligence 
of  any  of  the  officers,  agents,  or  employees 
of  sueh  carrier,  or  by  reason  of  any  defect 
or  insufficiency,  due  to  its  negligence,  in 
/i0  emn,  engineB,  appliances,  machinery, 
'/ve^  romdbed,  works,  boats,  wbarves,  or 
fA«r  equipmenL 


Section  2  of  the  act  of  April  5, 1910: 
That  said  act  be  further  amended  by  add- 
ing the  following  section  as  section  nine 
of   said   act: 

Sec  9.  That  any  right  of  action  given 
bv  this  act  to  a  person  suffering  injury 
shall  survive  to  his  or  her  personal  repre- 
sentative, for  the  benefit  of  the  surviving 
widow  or  husband  and  children  of  sueh  em- 
ployee, and,  if  none,  then  of  such  employee's 
parents;  and,  if  none,  then  of  the  next  of 
kin  dependent  upon  such  employee,  but  fai 
such  cases  there  shall  be  oiuy  one  reeoT* 
ery  for  the  same  injury. 
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eourts.  We  xsite  m  few  of  the  cases :  Fulg* 
ham  ▼.  Midland  Valley  H.  Co.  167  Fed. 
660;  Walsh  v.  New  York,  N.  H.  &  H.  R. 
Co.  173  Fed.  495. 

At  common  law  loss  and  damage  may, 
fai  some  cases,  accrue  to  persons  dependent 
npon  one  wrongfully  injured,  and  a  right 
of  action  in  some  cases  arises  in  their  be- 
half. But  this  cause  of  action,  except  for 
loss  of  personal  services  before  the  death, 
abates  at  the  death. 

In  Baker  t.  Bolton,  1  Campb.  493,  Lord 
Ellenborough  ruled  that  "in  a  civil  court, 
the  death  of  a  human  being  could  not  be 
complained  of  as  an  injury."  Mobile  L.  Ins. 
Co.  V.  Brame,  95  U.  8.  756,  24  L.  ed.  580; 
The  Harrisburg,  119  U.  S.  199,  204,  30  L. 
ed.  358,  359,  7  Sup.  Ct.  Rep.  140. 

The  obvious  purpose  of  Congress  was  to 
save  a  right  of  action  to  certain  relatives 
dependent  upon  an  employee  wrongfully  in- 
jured, for  the  loss  and  damage  resulting 
to  them  financially  by  reason  of  the  wrong- 
ful death.  Thus,  after  declaring  the  liabil- 
ity of  the  employer  to  the  injured  servant, 
it  adds — "or  in  case  of  the  death  of  such  em- 
ployee, to  his  or  her  personal  representa- 
tive, for  the  benefit  of  the  surviving  widow 
or  husband  and  children  of  such  employee; 
and,  if  none,  then  of  such  employee's  par- 
ents; and,  if  none,  then  of  the  next  of 
kin  dependent  upon  such  employee,  for  such 
injury  or  death,"  etc.  There  is  no  express 
or  implied  limitation  of  the  liability  to 
eases  in  which  the  death  was  instantaneous. 

This  cause  of  action  is  independent  of 
any  cause  of  action  which  tlie  decedent  had, 
and  includes  no  damages  which  he  might 
have  recovered  for  his  injury  if  he  had  sur- 
vived. It  is  one  beyond  that  which  the 
decedent  had, — one  proceeding  upon  alto- 
gether different  principles.  It  is  a  liabil- 
ity for  the  loss  and  damage  sustained  by 
rdatives  dependent  upon  the  decedent.  It 
la  therefore  a  liability  for  the  pecuniary 
damage  resulting  to  them,  and  for  that 
only. 

69]  *The  statute,  in  giving  an  action  for 
the  benefit  of  certain  members  of  the  family 
of  the  decedent,  is  essentially  identical  with 
the  first  act  which  ever  provided  for  a  cause 
of  action  arising  out  of  the  death  of  a 
human  being, — that  of  9  and  10  Vict.  chap. 
93,  known  as  Lord  Campbell's  act.  This 
act  has  been,  in  its  distinguishing  features, 
re-enacted  in  many  of  the  states,  and  botli 
in  the  courts  of  the  states  and  of  England 
haa  been  construed  not  as  operating  as  a 
eontinuanoe  of  any  right  of  action  which 
the  injured  person  would  have  had  but  for 
his  death,  but  as  a  new  or  independent  cause 
of  action  for  the  purpose  of  compensating 
eertain  dependent  members  of  the  family 
for  the  deprivAtioD,  pecuDiarily,  resulting 
MT  If.  ed. 


to  them  from  his  wrongful  death.  For 
convenience  in  comparing  Lord  Campbell's 
act  with  the  act  of  Congress  of  1908,  the 
1st  and  2d  sections  of  the  former  are  set 
out  in  the  margin.f 

In  one  of  the  earliest  cases  which  arose 
under  the  act,  Coleridge,  J.,  said: 

"It  will  be  evident  that  this  act  does  not 
transfer  this  right  of  action  to  his  repre* 
sentative,  but  gives  to  the  representative  a 
totally  new  right  of  action,  on  different 
principles."  Blake  v.  Midland  R.  Co.  18 
Q.  B.  93. 

In  Seward  v.  The  Vera  Cruz,  L.  R.  10 
App.  Cas.  59,  Lord  Blackburn  said: 

*"A  totally  new  action  is  given  against[70 
the  person  who  would  have  oeen  responsible 
to  the  deceased  if  the  deceased  had  lived, — 
an  action  which  ...  is  new  in  its  spe- 
cies, new  in  its  quality,  new  in  its  princi- 
ple, in  every  way  new,  and  which  can  only 
be  brought  if  there  is  any  person  answering 
the  description  of  the  widow,  parent,  or 
child,  who,  under  such  circumstances,  suf- 
fers pecuniary  loss." 

But  as  the  foundation  of  the  right  of  ac- 
tion is  the  original  wrongful  injury  tc  the 
decedent,  it  has  been  generally  held  that 
the  new  action  is  a  right  dependent  upon 
the  existence  of  a  right  in  the  decedent  im- 
mediately before  his  death  to  have  main- 
tained an  action  for  his  wrongful  injury. 
Tiffany,  Death  by  Wrongful  Act,  §  124; 
Louisville,  E.  &  St.  L.  R.  Co.  v.  Clarke,  152 
U.  S.  231,  38  L.  ed.  422,  14  Sup.  Ct.  Rep. 
579;  Read  v.  Great  Eastern  R.  Co.  L.  R. 
3  Q.  B.  555,  9  Best.  &  S.  714,  37  L.  J.  Q.  B. 
N.  S.  278,  18  L.  T.  N.  S.  82,  16  Week.  Rep. 
1040;  Hecht  v.  Ohio  &  M.  R.  Co.  132  Ind. 
507,  32  N.  E.  302;  Fowlkes  v.  Nashville  & 
D.  R.  Co.  9  Heisk.  829;  Littlewood  v.  New 
York,  89  N.  Y.  24,  42  Am.  Rep.  271 ;  South- 
ern Bell  Teleph.  &  Teleg.  Co.  v.  Cassin, 
111  Qa.  575,  50  L.R.A.  694,  36  S.  E.  881. 

t Whensoever  the  death  of  a  person  shall 
be  caused  by  wrongful  act,  neglect,  or  de- 
fault, and  the  act,  nrglect,  or  default  is 
such  as  would  (if  death  had  not  en8ued) 
have  entitled  the  party  injured  to  maintain 
an  action  and  recover  damages  in  respect 
thereof,  then  and  in  every  such  case  the 
person  who  would  have  been  liable  if  death 
had  not  ensued  shall  be  liable  to  an  action 
for  damages  notwithstanding  the  death,  etc. 
The  2d  section  provides  that, — 
Every  such  action  shall  be  for  the  benefit 
of  the  wife,  husband,  parent,  and  child 
of  the  person  whose  death  shall  have  been 
so  caused,  and  shall  be  brought  by  and  in 
the  name  of  the  executor  or  administrator 
of  the  person  deceased;  and  in  every  such 
action  the  jury  may  give  such  damages  as 
they  may  think  proportioned  to  the  injury 
resulting  from  such  death  to  tVv^  \!%.\M\%% 
resucctively  lot  yj\ioi!i  %.ti^  lot  "^V^si^XsKtkfc^ 
•ucn  ftctiou  a)^a\\  \>«  \>tqm^V 
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The  distinguishing  features  of  that  act 
Are  identical  with  the  act  of  Congress  of 
1006  before  its  amendment:  First,  it  is 
grounded  upon  the  original  wrongful  injury 
of  the  person ;  second,  it  is  for  the  exclusive 
benefit  of  certain  specified  relatives;  third, 
the  damages  are  such  as  fiow  from  the  de- 
priTation  of  the  pecuniary  benefits  which 
ihm  beneficiaries  might  have  reasonably  re- 
o&twed  if  the  deceased  had  not  died  from  his 
injuries. 

The  pecuniary  loss  is  not  dependent  i«pon 
any  legal  liability  of  the  injured  person 
to  the  beneficiary.  Tliat  is  not  the  sole 
teat.  There  must,  however,  appear  some 
reasonable  expectation  of  pecuniary  assist- 
ance or  support  of  which  they  have  been 
deprived.  Compensation  for  such  loss  mani- 
festly xloes  not  include  damages  by  way  of 
recompense  for  grief  or  wounded  feelings. 
Tiffany,  Death  by  Wrongful  Act,  S§  1^3, 
164;  Illinois  C.  R.  Co.  v.  Barron,  5  Wall. 
00,  106,  106,  18  L.  ed.  59],  504,  595;  Davis 
T.  Guarnieri,  45  Ohio  St.  470,  4  Am.  St. 
Rep.  548,  15  N.  £.  350;  filake  v.  Midland 
R.  Co.  18  Q.  B.  93,  21  L.  J.  Q.  B.  N.  S.  233, 
71]16  Jur.  562;  Hurst  v.  •Detroit  City  R. 
Co.  84  Mich.  539,  545,  48  N.  W.  44 ;  Muuro 
v.  Pacific  Coast  Dredging  &  Reclamation  Co. 
84  CaL  615,  18  Am.  St.  Rep.  248,  24  Tac. 
303. 

The  word  "pecuniary"  did  not  appear 
in  Lord  Campbell's  act,  nor  does  it  appear 
in  our  act  of  1908.  But  the  former  act  and 
all  those  which  follow  it  have  been  con- 
tinuously interpreted  as  providing  only  for 
compensation  for  pecuniary  loss  or  damage. 

A  pecuniary  loss  or  damage  must  be  one 
which  can  be  measured  by  some  standard. 
It  it  m  term  employed  judicially,  "not  only 
to  express  the  character  of  that  loss  to  the 
beneficial  plaintiffs  which  is  the  founda- 
tion of  their  right  of  recovery,  but  also 
to  discriminate  between  a  material  loss 
which  is  susceptible  of  a  pecuniary  valua- 
tion, and  that  inestimable  loss  of  the  so- 
ciety and  companionship  of  the  deceased 
relative  upon  which,  in  the  nature  of 
things,  it  is  not  possible  to  set  a  pecuniary 
▼aluation."  Patterson,  Railway  Acci.  Law, 
i  401. 

Nevertheless,  the  word  as  judicially 
adopted  is  not  so  narrow  as  to  exclude  dam- 
ages for  the  loss  of  services  of  the  husband, 
wife,  or  child,  and,  when  the  beneficiary 
is  a  child,  for  the  loss  of  that  care,  counsel, 
training,  and  education  which  it  might,  un- 
der the  evidence,  have  reasonably  received 
from  the  parent,  and  which  can  only  be 
supplied  by  the  service  of  another  for  com- 
pensation. 

In  Tilley  v.  Hudson  River  R.  Co.  24  N. 

r:  471,  and  29  N.  Y.  252,  86  Am.  Dec.  297, 

fA^  eourt  BttUed  that  "the  word  'peeunitirf 


was  used  in  distinction  to  those  injuries 
to  the  affections  and  sentiments  which  arise 
from  the  death  of  relatives,  and  whic^, 
though  most  painful  and  grievous  to  be 
borne,  cannot  be  measured  or  recompensed 
by  money.  It  excludes,  also,  those  losses 
which  result  from  the  deprivation  of  the 
society  and  companionship,  which  are  equal- 
ly incapable  of  being  defined  by  any  recog- 
nized measure  of  value." 

To  the  same  effect  are  the  cases  of  Schaub 
V.  Hannibal  &  St  J.  R.  Co.  100  Mo.  74,  16 
*S.  W.  924,  which  was  followed  by  the  [71 
circuit  court  of  appeals  for  the  eighth  cir- 
cuit in  Atchison,  T.  ft  S.  F.  R.  Co.  ▼.  Wilson, 
1  C.  C.  A.  25,  4  U.  S.  App.  25,  48  Fed.  67; 
Lett  V.  St.  Lawrence  ft  0.  R  Co.  11  Ont. 
App.  Rep.  1 ;  Pennsylvania  R.  Co.  t.  Good- 
man, 62  Pa.  329,  339;  Louisville,  N.  A.  ft 
C.  R.  Co.  V.  Rush,  127  Ind.  545,  26  N.  E. 
1010;  Tiffany,  Death  by  Wrongful  Act,  || 
154  to  162,  inclusive;  Patterson,  Railway 
Acci.  Law,  S§  401  to  406. 

No  hard  and  fast  rule  by  which  pecuniary 
damages  may  in  all  cases  be  measured  •> 
possible.  In  Lett  v.  St.  Lawrence  ft  0.  It 
Co.  cited  above,  it  was  said  in  the  opinion 
of  Patterson,  J.  A.,  after  a  review  of  til 
the  English  cases  construing  the  act  of 
Lord  Campbell — 

"That  there  is  through  them  all  the  same 
principles  of  construction  applied  to  the 
statute.  Each  fresh  state  of  facta  as  it 
arose  was  dealt  with,  and  furnished  a  fur- 
ther illustration  of  the  working  of  the  act. 
The  party  claiming  was  held  to  be  entitled 
or  not  to  be  entitled,  the  scale  of  compensa- 
tion acted  upon  by  the  jury  was  approved 
or  disapproved,  in  view  of  the  immediate 
circumstances;  but  in  no  case  has  it  been 
attempted  to  decide  by  anticipation  what 
are  the  limits  beyond  which  the  benefit  of 
the  statute  cannot  be  claimed." 

The  rule  for  the  measurement  of  damages 
must  differ  according  to  the  relation  be- 
tween the  parties  plaintiff  and  the  decedent, 
"according  as  the  action  is  brought  for  the 
benefit  of  husband,  wife,  minor  child  or 
parent  of  minor  child,  for  the  loss  of  serv- 
ices or  support  to  which  the  beneficiary 
was  legally  entitled,  or  is  brought  for  the 
benefit  of  a  person  whose  damages  consist 
only  in  the  loss  of  a  prospective  benefit  to 
which  he  was  not  legally  entitled."  Tiffany, 
Death  by  Wrongful  Act,  §S  158,  160-162. 

The  court  below  instructed  the  jury  that 
they  could  not  allow  damages  for  the  grief 
and  sorrow  of  the  widow,  or  as  a  "balm  to 
her  feelings."  They  were  directed  to  con- 
fine themselves  to  a  proper  compensation 
for  the  loss  of  any  pecuniary  benefit  which 
would  reasonably  have  *been  derived  by  [7S 
her  from  the  decedent's  earnings.  The  court 
did  not  stop  there,  but  further  instrueted 
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the  fuTj  that,  "in  addition  to  that,  inde-  it  open  to  the  jury  to  consider  the  Talue 

pendent  of  what  he  was  receiving  from  the  of  the  widow's  loss  of  the  society  and  com- 

company,  his  employer,  it  is  proper  to  con-  panionship  of  her  husband. 

sider  the  relation  that  was  sustained   by  In  this  part  of  the  charge  the  court  erred. 

Mr.  Wiiemiiler  and  Mrs.  Wisemiller,  name-  The    assignments    of    error    are    otherwise 

ly,  the  relation  of  husband  and  wife,  and  overruled.    But  for  this  error  the  judgment 

draw  upon  your  experiences  as  men,  and  must  be  reversed  and  a  new  trial  ordered. 

measure,  as  far  as  you  can,  what  it  would 

reasonably  have  been  worth  to  Mrs.  Wise-  Mr.  Justice  Holmes  concurs  in  the  result. 

miller  in  dollars  and   cents  to  have   had, 

during  their  life  together,  had  he  lived,  the 

care  and  advice  of  Mr.  Wisemiller,  her  bus- 

band."     [189   Fed.  496.]     This  threw   the 

door  open  to  the  widest  speculation.     The  WALTER   B.  GRANT  and   B.  E.   Burlin- 

jury  was  no  longer  confined  to  a  considera-  game,  Appts.  and  Plffs.  in  Err., 

tion  of  the  financial  benefits  which  might  ^          ^* 

reasonably  be  expected  from  her   husband  UNITED   STATES. 

in  a  pecuniary  way. 

A  minor  child  sustains  a  loss  from  the  (See  S.  C.  Reporter's  ed.  74-BO.) 
death  of  a  parent,  and  particularly  of  a 

mother,  altogether  different  from  that  of  a  Appeal  —  mode  of  review  —  criminal 

wife   or   husband   from    the   death    of    the  contempt. 

spouse.    The  loss  of  society  and  companion-  ,   ^'  f".  ^""^f^J^^.  *°^"»  »  ^^'T  '""i  "^"^ 

fr           *    *  VT        X       /  1  •  J             t  •  I  tempt  in  disobeying  a  subpoena  duces  tecum 

ship,   and   of  the   acU   of   kindness   which  directing  the  production  before  the  grand 

originate   in  the   relation   and   are   not   m  j^^y  of   cerUin   books  and   papers  in  his 

the  nature  of  services,  are  not  capable  of  possession   is   reviewable  only   by  writ  of 

being  measured  by  any  material  standard,  error,  the  case  being  one  of  criminal  eon- 

But  the  duty  of  the  mother  to  minor  chil-  tempt. 

dren  is  that  of  nurture,  and  of  intellectual,  i^or  other  cases,  see  Appeal  and  Error.  I.  d, 

moral,  and  physical  training,  such  as,  when  ^^^'  *»  ""'"^l ^''''   """i  T  ^' 

obUined  from  others,  must  be  for  financial  ^?^l:;:,T*"?hT"Ln'I"fn^^ 

-       '  ,                lA  u      V  *•  -Neitner    tne    appearance    before    the 

compensation.    In  such  a  case  it  has  been  ^^^^  j„^  ^j  ^,,^  ^^^^^^  ^^^^^  ^^  ^^^^.^ 

held  that  the  deprivation  is  such  as  to  ad-  books  and  papers  called  for  in  a  subpcena 

mit  of  definite  valuation,  if  there  be  evi-  duces  tecum  directed  to  his  attorney,  nor 

dence  of  the  fitness  of  the  parent,  and  that  an  order  appointing  a  referee  to  take  tes- 

the  child  has  been  actually  deprived  of  such  timony    as    to    the    rights    and    privileges 

advantages.    Tilley  v.  Hudson  River  R.  Co.  claimed    by    the   attorney,   and    as   to   the 

and  Lett  v.  St.  Lawrence  k  0.  R.  Co.'  both  ownership  of  such  books  and  papers,  makes 

cited  above.    If  the  case  at  bar  had  been  of  !.^.!„Inh!;  ^f^^V^J    ?    ^  proceedings  to 

uu        M.       Aui         £  u             jj  punish  the  attorney   for  contempt  in  dis- 

such  a  character,  the  loss  of    care  and  ad-  obeying  the  subpcena,  and  he  therefore  has 

vice"  might  have  been  a  proper  matter  for  no  standing  to  sue  out  or  join  in  a  writ 

compensation.  

Neither  "care"  nor  "advice,"  as  used  by  Note.— Distinction    between    appeal    and 

the  court  below,  can  be  regarded  as  synony-  fowVlsT^U  8%^  ^'"*"'  ®*"''  ^' 

mous  with  "support;'  and  "maintenance,"  for  ^  ^^^';,  ^    '^^ j^^  '^^^^  ^^               j^ 

7 4] the  court  said  it  was  a  deprivation     to  response  to  subpcena,  upon  ground  that  they 

be  measured  over  and  above  support  and  contain    private   matter— see    note    to    Re 

maintenance.    It  is  not  beyond  the  bounds  Bolster,  29  L.R.A.(N.S.)  716. 

of  supposition  that  by  the  death  of  the  in-  On  compulsory  production  of  books  and 

testate  his  widow  may  have  been  deprived  papers  as  unreasonable  search  or  seizure — 

of  some  actual  customary  service  from  him,  «««  "o^  *?«  S®"" j^*  i?^*^  Rendering  Co.  ▼. 

capable  of  measurement  by  some  pecuniary  Vermont,  62L.  ed.  U.  S.  327. 

r    J     J       J  i.1    A  J              J          li.-*  -..««  As  to  particularity  required   in  descrip- 

sUndard  and  that  in  some  degree  that  serv-  ^.^^  ^,  d<5cuments  in^ub^na  duces  tecum 

ice  might   include  as   elements  'care   and  __^^  „ote  to  Ex  parte  Gould,  31   L.R.A. 

advice."     But  there  was  neither  allegation  (K.S.)  836. 

nor  evidence  of  such  loss  of  service,  care.  As   to  constitutional   protection   against 

or  advice;  and  yet,  by  the  instruction  giv-  being  forced  to  furnish  cTidence  to  be  used 

en,  the  jury   were  left  to  conjecture  and  against  one's  self  in  a  civil  case— see  note  to 

speculation.    They  were  told  to  estimate  the  I^  ▼•  Superior  Court,  29  L.R.A.  811. 

financial   value  of  such  "care   and  advice  ?»  *^«  '^8^*  <>'  "^u^^u  ^^''P^*'***^?  ^ 

:         'r  .            ^^                             M    mu^-.  refuse  to  turn  over  its  books  to  a  receiver, 

from  their  own  ^perienoea  as  men."    These  ^^^    ^^^^^  ^^^^  ^y^^  ^^^^  ^  tendenc^ 

experiences,  which  were  to  be  the  sUndard.  ^o  incriminate  himr-aft^  tio\a  Vj^i  ^wixCviiv? 
would,  of  couree,  be  as  Tarious  ma  their  I  MaroantWa  E«e\iT\W«a  Co.  ^^  \^^K.V'>Ss. 
tastes^  hMbits,  Mnd  opinion».    It  plainly  left  ^  726. 

3f  L.  ed.  ^ 
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of  error  to  review  the  final  judgment   in  forced  production  of  his  books  and  letten 

■uch  proceedings.  which  would  tend  to  incriminate  him  also 

^^?''ln*D!|e8rsip"ct.'^r^08!]"'*  ''"'''•  '^'  *'  extends   to  his  attorney  when  such  books 

Witnesses  —  privileged  oommunicatlons  *****  letters  are  in  his  attorney's  possession 

—  production  of  client's  documenu  —  "  attorney. 

self-crimination.  Boyd  t.  United  States,  116  U.  8.  616,  630, 

8.  Whether  or  not  an  attorney  may  re-  29  L.  ed.  746,  761,  6  Sup.  Ct.  R^.  624. 

fuse  to  obey  a  subpoena  duces  tecum  call-  «  ,.  ..        ^          t    «   ... 

ing  for  the  production  of  his  client's  books  Solicitor    General    Bullitt    argued    the 

and    papers   before   a  grand   jury   because  c*use,   and,  with  Mr.   Loring  C.   Cbristiey 

they   may   tend  to    incriminate   the  client  filed  a  brief  for  the  United  States: 

depends    upon    the    client's    constitutional  The  appeal  here  should  be  dismissed  be- 

rights,  irrespective  of  any  question  of  pro-  cause  a  contempt  proceeding  such  as  this 

fessional  privilege.  ig  ,^  generis,  is  in  ito  nature  criminal,  and 

[For  other  cases*  see  Witnesses,  V.  c;  Evidence,  «^-..'    .^««^«wi  {^  «/««if«»»*vf  mn^TLriMr 

X.  e,  in  Digest  Sup.  Ct  1908.1  *  person  adjudged  in  contempt  must  review 

Witnesses  —  self-crlminaUon  —  produc-  the  order  by  writ  of  error,  and  not  by  ap- 

tion  4>f  corporate   books.  peal. 

4.  A  stockholder  in  a  defunct  corporation  Bessette  v.  W.  B.  Conkey  Co.  194  U.  8. 

cannot  invoke  his  constitutional   privilege  324,  338,  48  L.  ed.  997,  1006,  24  Sup.  Ct 

against  self  crimination  to  justify  his  re-  Rep.  665;  Alexander  ▼.  United  States,  201 

fusal    to   produce   before    the   grand    juir,  ^   g    ^^^    ^22,  60  L.  ed.  686,  688,  26  Sup. 

under  a  subpoena  duces  tecum,  the  corpo-  ^.    _        '  ^    *    ,             -.  ..'        '  .          '[^ 

rate  books  and  papers  in  his  p<Usession,  Isl-  J;*-  ^^L^ii^ ^""^Tnl'.^^l^  ^^^J^^ 

though  the  legal   title  to  such  books  and  U.  8.  92,  60  L.  ed.  678,  26  Sup.  Ct.  Rep. 

papers  may  be  in  him.  358;    Wilson  v.  United  States,  221  U.  8. 

[For  other  cases,  see  Witnesses,  V.  c.  in  Di-  361,  55  L.  ed.  771,  81  Sup.  Ct  Rep.  688, 

gest  Sup.  Ct  1008.)  ^^    Q^    1912  D,  558;  Sessions  v.  Oould, 

Searches  andsc^aaree  -  prodaction  of  ^^   ^    ^    ^  ^^^j    2^  ^    g    ^        3^g    ^ 

corporate  books.  i?^    inni                                        Kr          » 

6.  The    enforced    production    before    the  ^^'  ]Y^^'       ^                  ^.       .    ^^,          ^ 

grand  jury  under  a  subpcena  duces  tecum  Burlmgame  has  no  standing  m  this  court 

of  the  books  and  papers  of  a  defunct  cor-  And  his  writ  of  error  must  be  dismissed, 

poration  covering  a  period  of  three  years.  Ex   parte  Cockcroft,   104  U.  S.   678,  26 

which  are   in  the  possession  of  a  former  L.  ed.  856;    Bayard  t.  Lombard,  9  How. 

stockholder  who  claims  title,  does  not  vio-  530,  551,  13  l.  ed.  245,  254;  Payne  v.  NUea, 

late  any  constitutional  protection  against  20  How.  219,  221,  15  L.  ed.  896,  896. 

unreasonable  searches  and  seizures.  m. .    .    _  -«„«.«u-i  «*;«.:...i  ^.«     >Fk««« 

[For  other  cases,  see  Search  and  BeUure.  in  ^his  is  a  noncapital  criminal  case.    There 

Digest  Sap.  Ct  1908.]  can  be  no  review  of  it  here  unless  a  con- 
stitutional question  is  involved. 

[No.  881.]  Rakes  v.  United  States,  212  U.  S.  55,  68 

L.  ed.  401,  29  Sup.  Ct.  Rep.  244;  Nelson 

Argued    and   submitted   January   6,    1918.  ^  United  SUtes,  201  U.  S.  92,  98,  50  L.  ed. 

Decided  January  20,  1918.  g78,  674,  26  Sup.  Ct.  Rep.  358. 

^,           ^             ^  The  court  held  as  a  fact  that  Qrant  had 

APPEAL  from   and   IN  ERROR  to  the  ^^e  books  solely  for  safe-keeping,  and  not  as 

District  Court  of  the  United  States  for  attorney.    This  finding  will  not  be  reviewed 

the  Southern  District  of  New  York  to  re-  ^^^  ^^1^  ^f  error. 

view   a   judgment    fining   an    attorney   for  ^Yin  v.  Campbell,  205  U.  8.  403,  407,  51 

contempt^ in    disobeying   a  subpoena  duc«s  ^    ed.    857,   858,   27    Sup.    Ct.   Rep.    502; 

tecum    calling   for    the    P/oduction    of   the  ^^^^  ^^  ^^   ^    Conkey  Co.  194  U.   S. 

books  and  papers  to  which  his  client  as-  32^^  ^g  j^  ^   gg^^  24  Sup.  Ct.  Rep.  665. 

serts   title.     Appeal   dismissed.     Judgment  j^  ^^^^  constitutional  question  considered 

afl^rmed  on  writ  of  error.  ^^^^  j^  involved,  it  is  covered  by  Witoon 

See  same  case  below,  198  Fed.  708.  ^    United  States,  221  U.  S.  861,  65  L.  ed. 

The  facU  are  stated  m  the  opinion.  ^^j    3j  g^p   ^t.  Rep.  538,  Ann.  Cas.  1912 

Mr.  William  A.  Keener  submitted  the  D,   558. 

cause  for  appellants  and  plaintiffs  in  error.  Since  Burlingame  would  have  been  bound 

Mr.  Dallas  Flannagan  was  on  the  brief:  to  produce  the  books.  Grant,  even  assuming 

The  title  to  the  books  and  letters  called  that  he  holds  them  as  Burlingame's  attor- 
for  by  the  subpcena,  being  in  Burlingame  ney,  is  likewise  bound  to  produce  them, 
personally,  the  case  of  Wilson  v.  United  since  they  are  documents  independently 
States,  221  U.  S.  361,  55  L.  ed.  771,  81  pre-existing,  and  their  production,  there- 
Sup.  Ct.  Rep.  538,  Ann.  Cas.  1912  D,  558,  fore,  is  not  a  disclosure  of  the  attorney*! 
Amm  bo  application  to  the  case  at  bar.  knowledge  at .  all. 
The  Mune  protection  which  the  Constitu*  4  Wigmore^  Bv.  |  2807. 
^on    extends   to   Buriingtune   afaioft    the  The  tubpcsna  U  mitably  specific,  and,  ia 
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re-: 


aay  ewtai,  such  an  objeetion  doet  not  affect 
tlie  Tmlidity  of  the  order  below. 

WilMn  T.  United  SUtes,  221  U.  S.  876, 
S76,  65  L.  ed.  TH,  778,  81  Sup.  Ct  Rep. 
.688,  Ann.  Cee.  1912  D,  668;  Consolidated 
Rendering  Co.  t.  Vermont,  207  U.  S.  641, 
664,  62  L.  ed.  827,  886,  28  Sup.  Ct  Rep. 
178,  12  Ann.  Cat.  668. 

Mr.  Justice  Hughes  deliTered  the  opin- 
ion of  the  court: 

Walter  B.  Grant  and  E.  E.  Burlingame 
■eek,  both  by  appeal  and  by  writ  of  error, 
a  reriew  of  a  Judgment  of  the  district 
eourt  by  whieh  Grant  was  adjudged  to  be 
guilty  of  contempt. 

Burlingame  was  indieted  by  a  Federal 
grand  jury  in  the  southern  district  of  New 
York  on  August  80,  1911,  and  again  on 
March  16,  1912,  the  latter  indictment  being 
found  against  him  in  connection  with  the 
Ellsworth  Company,  a  corporation,  J.  D. 
Smith,  and  others.  Walter  B.  Grant  was 
one  of  Burlingame's  attorneys.  On  March 
18,  1912,  a  subpoena  duces  tecum  was  served 
upon  Grant,  directing  him  to  appear  be- 
fore the  grand  jury  to  testify  in  regard  to 
an  alleged  Tiolation  of  the  statutes  of  the 
77]  •United  SUtes  by  J.  D.  Smith,  and  to 
produce  certain  books  and  papers  of  the 
Ellsworth  Company  for  the  years  1907, 
1908,  1909.  In  response  to  the  subpoNia, 
Grant  ^ipeared  before  the  grand  jury  but 
did  not  produce  the  documents  demanded. 
Ob  being  asked  whether  he  had  received  from 
Burlingame  any  box  of  books  or  papers,  he 
declined  to  answer  further  than  to  say 
that  he  had  received  nothing  from  Burlin- 
game save  in  his  capacity  as  attorney  for 
the  purpose  of  professional  consultation 
and  of  preparing  for  the  defense  of  his 
dient.  He  said  that  he  had  not  opened 
any  box  received  from  Burlingame,  and 
he  refused  to  open  any  such  box  in  order 
to  ascertain  whether  6r  not  it  contained 
the  books  or  papers  called  for,  upon  the 
ground  that  to  do  so  for  the  purpose  of 
disclosing  the  result  of  his  examination 
would  violate  his  duty  and  his  client's 
priTilege. 

The  grand  jury  thereupon  presented 
Grant  for  contempt.  Burlingame  appeared 
in  oourt,  set  up  that  the  books  and  papers 
required  to  be  produced  were  his  individ- 
ual property,  and  that  to  produce  tliem 
or  to  disclose  their  contents  or  where- 
abouts would  tend  to  incriminate  him.  The 
court  appointed  a  referee  to  take  evidence 
as  to  the  rights  and  privileges  claimed  by 
Grant,  and  as  to  the  ownership  of  the  books 
and  papers,  together  with  such  other  evi- 
dsnee  as  might  be  relevant  to  the  ques- 
ttaa  raised,  and  to  make  reoArt  to  thm 
eourt,  wita  aia  ooofflutlffnir     Much  testi'  * 


mony  was  taken  before  the  referee,  w1 
submitted  an  elaborate  report  upon  tl 
facts  and  the  law,  embracing  the  followii 
conclusions:  That  Burlingame  had  at  i 
times  been  the  sole  stockholder  of  the  Ell 
worth  Company  which,  on  December  8 
1909,  had  ceased  to  do  business;  that  tl 
legal  title  to  the  books  and  papers  was 
the  corporation,  and  not  in  Burlingaim 
that  if  the  title  had  passed  to  Burlingan 
prior  to  the  service  of  the  subpoena,  nevo 
theless  they  would  not  be  privileged,  i 
the  reason  that  they  were  corporate 
character;  *that  in  August  or  8eptem-[1 
her,  1911,  Burlingame  had  delivered  ti 
packages  and  a  box  to  Grant,  which  the  Is 
ter  had  in  his  possession ;  that  the  packag 
and  box  were  delivered  to  Grant  for  sal 
keeping  in  his  office,  and  were  not  deliven 
to  him  in  his  professional  capacity  as  a 
tomey,  or  for  the  purpose  of  consultatic 
with  him  in  such  capacity;  that  their  co 
tents  Were  not  privileged,  and  that  Gra] 
should  have  searched  therein  for  the  bool 
and  papers,  should  have  produced  them 
found,  and  should  have  answered  the  que 
tions  put  to  him  before  the  grand  juri 
and,  finally,  that  by  reason  of  his  refuse 
he  was  in  contempt. 

Exceptions  were  filed  to  the  report,  whi( 
was  confirmed  by  the  court  save  as  to  tl 
finding  that  the  legal  title  to  the  bool 
and  papers  was  in  the  corporation.  Gra] 
was  thereupon  adjudged  to  be  in  con  tern; 
for  failing  to  examine  the  contents  of  tl 
box  and  packages  for  the  purpose  of  a 
certaining  whether  they  contained  the  p 
pers  specified  in  the  subpoena,  and  for  fa: 
ing  to  answer  the  questions  put  to  him  co 
ceming  them  by  the  grand  jury.  It  w) 
provided  that  he  might  purge  himself 
the  contempt  by  making  the  examinatic 
and  by  answering  such  questions  and  pr 
ducing  the  papers,  if  found,  in  response 
a  fresh  subpoena.  In  punishment,  he  wi 
fined  a  sum  equal  to  the  expenses  of  tl 
reference. 

The  appeals,  both  of  Grant  and  Burli 
game,  from  this  judgment  must  be  dl 
missed.  The  case  was  one  of  crimin 
contempt  reviewable  only  by  writ  of  errc 
Bessette  v.  W.  B.  Conkey  Co.  194  U. 
324,  336-388,  48  L.  ed.  007,  1005,  1006,  1 
Sup.  Ct  Rep.  665;  Bucklin  v.  United  Stati 
159  U.  S.  681,  40  L.  ed.  304,  16  Sup.  C 
Rep.  182;  Gompers  v.  Bucks  Stove  &  Rauj 
Co.  221  U.  S.  418,  444,  55  L.  ed.  797,  80 
34  L.R.A.(N.S.)  874,  31  Sup.  a.  Rep.  49i 
Re  Merchants'  Stock  k  Grain  Co.  223  U. 
630,  56  L.  ed.  584,  32  Sup.  Ct.  Rep.  33 

In  the  writ  of  error,  Burlingame  has  s 
tempted  to  join.  The  subpoena  was  not  i 
r^t/B^  to  him.  and  \x^  Nvs^a  ti^X.  OcAx^utii^'m 
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before  the  court  when  Grant  was  presented  I 
79]hy  the  grand  jury,  *and  stated  his  claim 
to  the  books  and  papers.  In  the  subsequent 
inquiry,  the  purpose  of  the  court  mani- 
festly was  to  ascertain  all  the  facts  in 
order  that  it  might  properly  decide  the 
question  with  respect  to  the  alleged  con- 
tumacy of  Grant.  Neither  Burlingame's 
appearance  before  the  court,  nor  the  order 
of  reference,  made  Burlingame  a  party  to 
the  proceeding,  which  was  in  its  nature 
criminal,  and  was  instituted  and  conducted 
to  the  final  judgment  against  Grant  alone. 
Hurlingame  had  no  standing  to  sue  out  a 
writ  of  error.  Bayard  v.  Lombard,  9  How. 
.530,  661,  13  L.  ed.  246,  254;  Payne  v. 
Niles,  20  How.  219,  221,  16  L.  ed.  895,  896; 
Ex  parte  Cockcroft»  104  U.  S.  678,  26 
L.  ed.  866.  And  the  writ  must  be  dis- 
missed as  to  him. 

The  judgment  is  attacked  by  Grant  upon 
the  ground  that  there  has  been  a  denial 
of  constitutional  right.  It  is  contended  by 
the  government  that  the  writ  should  also 
be  dismissed  as  to  Grant  because  the  facts 
are  not  open  to  review,  and  it  was  found 
by  the  court  below  that  he  had  not  re- 
ceived the  box  and  packages  in  his  profes- 
sional capacity  as  attorney  or  for  purposes 
of  consultation.  While  this  suffices  to 
show  that  the  questions  put  to  the  witness 
did  not  invade  the  professional  privilege, 
the  finding  does  not  control  the  decision 
of  the  case  with  respect  to  the  require- 
ment of  the  production  of  the  books  and 
papers  if  in  Grant's  possession.  See  4 
Wigmore,  Ev.  §  2307.  These  were  inde- 
pendent documents.  Even  if  they  had  been 
received  by  Grant  as  attorney  for  purposes 
of  consultation,  they  could  not  be  regarded 
aa  privileged  communications.  And,  as- 
suming that  they  were  left  with  him  mere- 
ly for  safe-keeping,  they  would  still  be  held 
by  Grant  as  Burlingame's  agent.  The  in- 
quiry thus  remains  whether  in  these  cir- 
cumstances Grant  could  refuse  their  pro- 
duction if  they  would  tend  to  incriminate 
bis  principal. 

Although  the  merits  of  the  constitution- 
al question  are  thus  before  us,  it  does  not 
require  extended  discussion  in  view  of  the 
recent  decisions  of  this  court.  The  books 
80]  *and  papers  called  for  by  the  lubpcBna 
were  corporate  records  and  documents. 
Whether  or  not  the  title  to  them  had  passed 
to  Burlingame  when  the  Ellsworth  Company 
ceased  to  do  business,  their  essential  char- 
acter was  not  changed.  They  remained 
subject  to  inspection  and  examination  when 
required  by  competent  authority,  and  they 
could  not  have  been  withheld  by  Burlin- 
game himself  upon  the  ground  that  they 
wouJd  tend  to  incriminate  him.  Nor  was 
ibere  moj^  unremsooMbJe  fe^rek  OT  leisure. 


Wheeler  v.  United  States,  decided  Jan- 
uary 6,  1913  [226  U.  8.  478,  ante,  309,  33 
Sup.  Ct.  Rep.  168] ;  Wilson  t.  United  SUtes, 
221  U.  S.  361,  55  L.  ed.  771,  31  Sup.  Ct. 
Rep.  638,  Ann.  Cas.  1912  D,  658. 

It  follows  that  Grant,  from  any  point 
of  view,  was  not  justified  in  his  refusals, 
and  the  judgment  is  affirmed. 


NORMAN  H.  DAVIS  and  Charles  H.  Phil- 
lips, Appts., 

V. 

LAS  OVAS  COMPANY,  Incorporated. 

(See  S.  C.  Reporter's  ed.  80-87.) 

Corporations  —  promoters  —  secret 
profits. 

1.  A  corporation  mav  recover  the  secret 
profits  made  by  some  of  its  promoters  with- 
out the  knowledge  of  their  associates  in  the 
purchase  of  a  tract  of  land  for  the  pro- 
posed corporation,  and  may  require  them  to 
surrender  for  cancelation  the  shares  of 
stock  issued  to  them  for  their  services  as 
promoters,  although  such  recovery  may  in- 
ure to  the  benefit  of  the  guilty  as  well  as 
to  the  innocent. 

[For  other  cases,   see  Corporations,   VIII.,   in 
Digest  Sup.  Ct.   1908.] 

Parties  —  necessary  defendants  —  suit 

against  promoters  of  corporation. 

2.  All  the  promoters  who  may  have 
shared  in  the  secret  profits  made  in  the 
purchase  of  a  tract  of  land  for  the  proposed 
corporation  are  not  necessary  parties  de- 
fendant to  a  suit  by  a  corporation  to  re- 
cover such  profits,  together  with  the  shares 
of  stock  issued  to  them  for  their  services 
as  promoters,  but  the  corporation  may  sue 
any  or  all  of  those  who  received  such  prof- 

ito. 

[For  other  cases,  see  Parties,  II.  a,  2,  in  Di- 
gest 8up.  Ct  1908.] 

INo.  87.] 

« 

Argued  December  16,  1912.     Decided  Jan- 
uary 20,  1918. 

APPEAL  from  the  Court  of  Appeals  of 
the  District  of  Columbia  to  review  a 
decree  which,  reversing  in  part  a  decree  of 
the  Supreme  Court  of  the  District,  ordered 
the  entry  of  a  decree  for  the  recovery  by  a 
corporation  of  secret  profits  made  by  its 

Note. — Liability  of  promoter  for  secret 
profits  on  sale  to  corporation  of  property 
on  which  he  holds  option. 

The  confidential  or  fiduciary  relation  to 
the  corporation  and  its  members,  in  whidi 
the  promoter  is  universally  regarded  aa 
standing,  is  enough  to  require  him  to  dis- 
gorge any  secret  profits  of  the  character 
under  consideration, 

tST  U.  S. 
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promoters,   and   the  surrender   for  cancel- 
ation of  the  shares  of  stock  issued  to  them 
for  their  services  as  promoters.    Affirmed. 
See  same  case  below,  85  App.  D.  C.  872. 

Messrs.  J.  K.  M.  Norton  and  Samuel 
A.  Pntman  argued  the  cause  and  filed  a 
brief  for  appellants: 

Can  the  company  in  such  a  case  as  this, 
where  the  syndicate  put  the  property  in  its 
name  and  took  it  bade  in  the  form  of  all  its 
stock,  bring  suit  for  a  deception  upon  some 
members  by  other  members  of  the  syndicate 
when  the  public  was  not  only  not  brought 
in,  but  could  not  be  brought  in,  as  the  com- 
pany had  no  stock  to  sell  the  public? 

Old  Dominion  Copper  Min.  k  Smelting  Co. 
T.  LewUohn,  210  U.  S.  206,  62  L.  ed.  1026, 


28  Sup.  Ct.  Rep.  G34;  Morawetz,  PriT.  Cor; 
2d  ed.  §  202. 

When  directors  issue  the  whole  stock  o 
the  company  for  property  worth  less  thai 
the  par  amount,  no  one  is  injured  in  th 
least 

Blum  ▼.  Whitney,  186  N.  Y.  232,  77  N 
E.  1160;  Cook,  Corp.  6th  ed.  §  661. 

When  all  the  stock  of  the  company  i 
turned  into  another  company  in  exchang 
for  the  stock  of  the  latter,  and  the  pre 
moters  are  the  only  ones  interested,  thougl 
the  stock  is  afterwards  sold,  the  promoter 
cannot  be  held. 

Cook,  Corp.  §  651,  p.  1888;  Stratton' 
Independence  ▼.  Dines,  126  Fed.  068,  a1 
firmed  in  68  C.  C.  A.  161,  136  Fed.  440. 

When  all  the  stock  of  a  corporation  I 


Promoters  will  not,  said  the  court  in 
BCangold  ▼.  Adrian  Irrig.  Co.  60  Wash.  286, 
111  Pac.  173,  be  permitted  to  profit  secretly 
at  the  expense  of  investing  stockholders  in 
the  sale  of  property  to  the  corporation  on 
which  such  promoters  held  merely  an  option. 

One  who,  while  acting  as  promoter  of  a 
corporation,  obtains  an  option  on  lands 
which  be  sells  to  the  corporation  when 
formed,  at  an  advance,  concealing  from  the 
company  the  fact  that  he  is  making  a  profit, 
will  not  be  allowed  to  derive  any  advantage 
from  such  sale.  Johnson  v.  Sheridan  Lum- 
ber Co.  61  Or.  36,  03  Pac  470. 

Where  persons  who  had  an  option  to  pur- 
chase property  for  ^20,000  represented  to 
the  subscribers  that  the  option  would  cost 
$00,000,  and  after  securing  the  subscription 
and  the  money  thereon,  paid  the  $20,000, 
and  converted  $70,000  to  their  own  use,  it 
was  held  that  an  action  on  behalf  of  the 
corporation  to  recover  the  $70,000  was  main- 
tainable. Pittsburg  Min.  Co.  v.  Spooner,  74 
Wis.  807, 17  Am.  St.  Rep.  140,  42  N.  W.  250, 
17  Mor.  Min.  Rep.  226. 

Where  a  promoter  of  a  corporation  for  the 
purchase  of  certain  real  estate  is  not  the 
owner  thereof  at  the  time  he  begins  to  or- 
ganize such  corporation,  but  has  only  an 
option  thereon,  but  subsequently  obtains  a 
deed  and  then  sells  at  a  profit  to  the  com- 
pany without  making  known  to  it  fully  his 
Interest  therein,  he  is  liable  in  damages  to 
the  company  for  the  amount  of  his  secret 

Srofit.     £zter  v.  Sawyer,  146  Mo.  802,  47 
.  W.  061. 

Promoters  cannot  close  an  option  and  sell 
at  an  advance  in  price  the  land  covered  by 
it  to  a  corporation  organised  by  them  while 
the  option  was  unexercised,  unless  the  cor- 
poration has  the  fullest  and  most  complete 
Knowledge  of  the  transaction  and  consents 
thereto;  and,  if  they  do,  they  may  be  re- 
quired to  aeeoant  for  the  secret  profits. 
CdTee  T.  Berkely,  141  Iowa,  844,  118  N.  W. 

867. 

Promoters  of  a  corporation  are  bound  to 
the  exercise  of  good  faith  toward  all  the 
stockholders;  and  when  they  have  secured 
options  on  property  which  they  intend  to 
3f  £h  0A 


sell  to  the  corporation,  it  is  their  duty  t 
disclose  all  the  facts  relating  to  the  prop 
erty;  and  they  are  precluded  from  taki^ 
a  secret  advantage.  See  v.  Heppenheimei 
60  N.  J.  £q.  36,  61  Atl.  843. 

A  corporation  may  secure  the  cancelatio 
of  stock  which  was  paid  for  out  of  the  score 
profits  made  by  the  subscribers  in  the  sal 
to  the  corporation  of  property  on  whic 
they  had  secured  an  option,  and  to  purchas 
which  they  had  organized  the  corporatioi 
the  manajeement  of  which,  at  the  consun 
mation  of  the  transaction,  was  completel; 
under  their  control.  Yeiser  v.  United  State 
Board  &  Paper  Co.  62  L.R.A.  724,  46  C.  C 
A.  667,  107  Fed.  340. 

In  Wills  V.  Nehalem  Coal  Co.  62  Or.  7( 
06  Pac  628,  a  promoter  obtained  an  optio; 
on  land  for  $12,000,  paying  thereon  $40 
obtained  from  a  subscriber  in  payment  o 
bis  shares;  she  paid  her  subscription  fo 
760  shares,  of  the  par  value  of  $76,00( 
which  was  half  the  stock  of  the  company 
by  selling  the  land  to  the  company,  whos 
board  of  directors  she  controlled,  for  $87,00€ 
receiving  the  note  of  the  company,  whid 
was  subsequently  paid,  for  the  balance 
$12,000.  It  was  held  tliat  the  promoter  di 
not  merely  sell  the  corporation  at  an  un 
fair  price  property  that  lawfully  belongs 
to  her,  but  that  the  corporation  lutd 
through  a  colorable  and  circuitous  transfe 
of  the  title,  been  compelled  to  pay  $87,00( 
for  land  that  it  was  legally  and  equitabl; 
entitled  to  purchase  for  $12,000;  and  tha 
her  stock  would  be  regarded  as  unpaid  o 
partly  unpaid,  and  she  would  be  compellei 
to  pay  the  difference  to  the  corporation,  o 
her  stock  would  be  canceled,  as  should  af 
pear  to  the  court  most  equitable 

A  trust  mortgage  which  represents  th 
secret  profits  of  the  promoters  on  the  sal 
through  a  third  person  to  the  eorporation  o 
real  property  on  which  such  promoters  hal 
an  option  is  void  and  invalid  as  against  th 
corporation,  although  the  property  actoall; 
may  have  been  worth  the  increase  in  priei 
Midwood  Park  Co.  v.  Baker,  128  N«  Y.  €>\1Y 
064,  affirmed  wViYiout  «vvdlVs^  Va  \V^  ^ 
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issued  in  payment  for  propertj,  the  Tendor 
cannot  be  held  liable  for  misrepresentations 
as  to  the  value  of  the  property. 

Foster  ▼.  Seymour,  23  Fed.  05;  Me- 
Cracken  t.  Robison,  6  C.  C.  A.  400,  18  U.  8. 
App.  547,  67  Fed.  876;  Du  Pont  ▼.  Tilden, 
42  Fed.  87;  Wood  ▼.  Corry  Water  Works, 
12  L.RJL  168,  44  Fed.  146;  Bank  of  Fort 
Madison  ▼.  Alden,  129  U.  S.  878,  32  L.  ed. 
726,  9  Sup.  Ct  Rep.  832;  Barr  ▼.  New  York, 
L.  E.  ft  W.  R.  Co.  126  N.  T.  278,  26  N.  E. 
146;  Seymour  t.  Spring  Forrest  Cemetery 
Asso.  144  N.  T.  833,  26  L.R.A.  869,  89  N.  E. 
866;  Thornton  v.  Wabash  R.  Co.  81  N.  Y. 
467;  Parsons  ▼.  Hayes,  14  Abb.  N.  C.  484; 
King  ▼.  Barnes,  109  N.  Y.  268, 16  N.  E.  832; 
Insurance  Press  v.  Montauk  Fire  Detecting 
Wire  Co.  103  App.  DiT.  472,  93  N.  Y.  Supp. 


184;  Higgins  ▼.  Lansing,  164  IlL  801,  40 
N.  E.  862;  Spaulding  ▼.  North  MUwaukaa 
Town  Site  Co.  106  Wis.  488,  81  N.  W.  1064} 
Garretson  ▼.  Paeifle  Crude  Oil  Ca  146  CaL 
184,  79  Pac  838;  St.  Louis,  Ft.  S.  ft  W.  R. 
Co.  ▼.  Tieman,  37  Kan.  683,  16  Pac  644} 
Walbum  ▼.  Chenault,  43  Kan.  866,  23  Pae. 
667 ;  Arkansas  River  Land  Town  ft  Giuial  Go. 
▼.  Farmers'  Loan  ft  T.  Co.  18  Colo.  687,  tt 
Pac  964;  Tompkins  ▼.  Sparry,  96  Md.  688, 
64  Atl.  264;  Swift  ▼.  Smith,  66  Md.  486, 
67  Am.  Rep.  836,  6  AtL  634;  Merohants  4 
M.  SaT.  Bank  ▼.  Burlington  Coal  ft  Coke  Cob 
61  W.  Va.  60,  41  S.  E.  390;  Clark  T.  Amer* 
ican  Coal  Co.  86  Iowa,  486,  17  IaRJL  661« 
63  N.  W.  291;  Divine  ▼.  UniTersal  Sewing 
Mach.  Motor  Attachment  Co.  —  Tenn.  — , 
88  a  W.  98;  Re  Ambrose  Lake  Tin  4  C. 


Where  a  realty  company  had  contracted  to  held  an  option  to  purchase  certain  land  for 
buy  for  ^360,000  property  which  it  the  next  $67,500,  represented  to  certain  prospeetiTe 
day  sold  for  $640,000  to  the  trustees  of  a  buyers  that  the  lowest  sum  for  which  it 
syndicate  formed  by  it  to  purchase  the  could  be  obtained  was  $80,000,  and  joined 
property,  and  which  was  later  incorporated,  with  them  in  forming  a  corporation  to  hold 
the  realty  company  representing  that  the  the  title  to  the  same,  and  himself  became  a 
purchase  price  was  $560,000,  and  taking  a  subscriber.  It  was  held  that  "as  a  joint 
mortgage  for  the  remaining  $90,000  for  its  purchaser  he  stood  in  a  fiduciary  relation- 
services  in  procuring  the  property  and  its  ship  to  his  associates,  and  was  bound  to  the 
expenses  in  forming  the  syndicate,  such  utmost  good  faith  in  his  dealings  with  them, 
mortgage  will  be  canceled,  the  real^  com-  The  law  demanded  of  him  not  only  that  he 
pany  being  called  upon  to  act  in  good  faith,  should  not  be  guilty  of  positive  fraud, 
and  being  prohibited  from  making  a  secret  but  that  he  should  not  oonoeal  from  them 

Sroflt  out   of  the   transaction.     Crowe  ▼.  any  fact  material  to  the  transaction.    Any 

[alba  Land  Co.  76  Misc  676,  186  N.  Y.  profit  which  he  secured  by  violating  this 

Supp.  464.  legal  du^  he  was  bound  to  account  for  to 

Bonds  issued  to  promoters  in  payment  for  them.**    Hence  a  judgment  for  the  amount 

options  on  the  property  of  competing  com-  of  the  secret  profits,  m  favor  of  the  eorpo- 

panies  of  small  and  uncertain  prospective  ration,  was  sustained, 
value  are  void  under  a  Constitution  which       Even  though  a  promoter  of  a  corporation 

provides   that   no   corporation   shall   issue  to  purchase  certain  land  obtained  an  option 

stock  or  bonds  except  for  money,  labor  done,  thereon  and  paid  part  oi  the  purchase  priee 

or  money  or  property  actually  received,  and  before  beginning  to  organise  the  corporation, 

that  all  fictitious  increase  of  stock  or  in-  7«t  he  has  no  right  to  conceal  or  misrepre- 

debtedness  shall  be  void.    Wiegand  v.  Albert  ^nt  his  connection  with  and  interest  in  the 

Lewis  Lumber  ft  Mfg.  Co.  86  C.  C.  A.  430,  thing  about  which  he  is  proposing  to  deal 

168  Fed.  608,  affirming  Re  Wyoming  Valley  ^ith  the  corporation;  and  if  he  does,  he  may 

Ice  Co.  163  Fed.  787.  he  compelled  to  account  to  it  for  his  seerei 

The  law  wiU  not  approve  a  transaction  by  P'ofit  m  the  sale.  Wiano  Land  ft  Improv. 
which  property  is  purchased  by  a  promoter  Co.  v.  Webster,  76  Mo.  App.  467. 
of  a  corporation  with  money  solicited  in  sub*  It  was  held  in  Richardson  v.  Graham,  46 
stantial  part  from  associates  by  represenU-  W.  Va.  134,  80  S.  E.  92,  that,  where  the 
tions  that  he  intends  to  form  a  corporation  holder  of  an  option  on  oil  lands  for  $6,000 
with  a  specified  capitalization,  and  sell  the  orsanises  a  corporation  to  purchase  and  de- 
property  to  it  for  a  certain  amount  of  iflock,  vdop  the  same,  and  on  each  subscription 
followed  by  its  actual  sale  to  the  oor-  P*p«r  states  that  he  holds  an  option  on  said 
poration  for  a  much  larger  sum,  the  settle-  lands  and  will  sell  them  for  $8,600  to  the 
ment  with  the  associates  at  the  prioe  agreed  company  when  organised,  but  says  nothing 
upon,  and  the  retention  by  the  promoter  of  about  what  they  cost  him,  and  the  company, 
tne  diflTerence  as  a  secret  profit,  taking  cash  when  organised,  votes  to  buy  the  same,  such 
subscriptions  from  the  general  publie,  who  holder  is  guilty  of  no  deceit,  and  may  re- 
understand  that  the  corporation  is  organ-  tain  his  profit,  since  he  is  the  owner  of  the 
Ind  under  a  statute  which  requires  property  lands,  and  may  sell  them  for  what  he  eaa 
to  be  tiJcen  for  stock  only  at  its  true  value  get  for  them. 

Old  Dominion  Copper  Min.  ft  Smelting  Co.       And  on  the  general  subject  of  the  duty 

V.  Bigelow,  203  Mass.  169,  40  L.R.A.(N.S.)  and  liability  of  promoters  to  the  corporatioK 

814,  89  N.  E.  198,  affirmed  in  226  U.  S.  Ill,  and  its  members,  see  notes  to  Lomita  Land 

66  L.  ed.  1009,  32  Sup.  Ct.  Rep.  641.  ft  Water  Cc  v.  Robinson,  18  L.RJL.(N.a) 

Ib  fVMlker  r.  Pike  County  Land  Cc  71  1106,  and  Yale  Gas  Stove  Co.  v.  Wilcox^  ti 

O^O.  A.  693,  189  Fed.  609,  defendant  who  L.RJL  90. 
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Mill.  Go.  L.  R.  14  Ch.  Diy.  396,  49  L.  J.  Ch. 
N.  8.  467,  42  L.  T.  N.  8.  604,  28  Week. 
Bep.  783;  Salomen  t.  Salomen  k  Co. 
L.  R.  [1897]  A.  C.  22,  66  L.  J.  Ch.  N.  S. 
36,  76  L.  T.  N.  8.  426,  46  Week.  Rep.  193. 

There  is  no  legal  difference  between  the 
holder  of  an  option  and  a  full  owner  of  land. 

Dentmore  Oil  Co.  t.  Densmore,  64  Pa. 
49,  8  Mor.  Min.  Rep.  669;  Cummins  v. 
BeaTers,  103  Va.  230,  106  Am.  St  Rep.  881, 
48  8.  £.  891,  1  Ann.  Cas.  986. 

The  syndicate  agreement  was  wholly  be- 
tween the  parties  thereto. 

Hutchinson  t.  Simpson,  92  App.  Div.  382, 
87  N.  T.  Snpp.  369;  Blum  ▼.  Whitney,  185 
N.  Y.  241,  77  N.  E.  1159. 

Equity  looks  at  the  substance,  and  not  at 
the  form  of  things.  There  is  nothing  here 
for  the  company  to  sue  for. 

Thomp.  Corp.  3d  ed.  §  3997. 

Herbert  and  Micou  should  have  been  made 
parties. 

Thomp.  Corp.  |  473;  Shields  v.  Barrow, 
17  How.  130,  15  L.  ed.  158;  Jessup  v.  Ill- 
inois C.  R.  Co.  36  Fed.  738. 

Equity  will  surely  not  allow  the  plaintiff 
purposely  to  leave  out  some  and  make  vic- 
tims of  a  part  without  good  reason. 

Thomp.  Corp.  §§  466,  473;  Shields  v. 
Barrow,  17  How.  130,  16  L.  ed.  158;  Barney 
V.  Baltimore,  6  Wall  280,  18  L.  ed.  826; 
Jessup  V.  Illinois  0.  R.  Co.  36  Fed.  738. 

The  measure  of  the  recovery  in  equity  is 
mly  the  net  secret  profits. 

McElhenny's  Appeal,  61  Pa.  188. 

In  estimating  secret  profits  allowance 
must  be  made  for  all  expenses  incurred. 

Emma  Silver  Min.  Co.  v.  Grant,  L.  R. 
11  Ch.  Div.  918,  40  L.  T.  N.  8.  804. 

The  company  must  be  consistent.  It  can- 
not leave  out  Herbert  and  Micou,  thus 
treating  them  as  innocent,  and  at  the  same 
time  hold  Davis  and  Phillips  for  all  the 
secret  profits*  some  of  which  was  certainly 
received  by  Herbert  and  Micou,  through 
Micou. 

7  Am.  k  Eng.  Bnc  Law,  22;  Littell  v. 
JuliuB  Lansburgh  Furniture  Co.  96  Va.  540, 
82  a  E.  63. 

All  the  cases  negative  the  idea  that  a 
eourt  of  equity  can  penalize  and  fine  in  such 
cases  by  taking  away  what  was  openly 
agreed  to  be  given. 

Thomp.  Corp.  §|  459,  463,  8287;  McEl- 
henny's  Appeal,  61  Pa.  188;  Emma  Silver 
Min.  Co.  V.  Grant,  L.  R.  11  Ch.  Div.  918, 
40  L.  T.  N.  S.  804. 

Parties  are  not  allowed  to  take  incon- 
sistent positions  in  legal  proceedings. 

7  Am.  k  Eng.  Enc.  Law,  22;  Littell  v. 
Julius   Lansburgh    Furniture    Ca   96   Va. 

540,  32  8.  EL  M 
07  Ik  eA 


Mr.  J.  J.  Darlingtoii  argued  the  cauw 
and  filed  a  brief  for  appellee. 

^Memorandum  opinion  by  direction  of  [84 
the  court,  by  Mr.  Justice  Lnrton: 

This  is  a  bill  by  the  appellee  to  recove 
from  appellants  secret  profits  made  by  then 
as  promoters  of  the  Las  Ovas  Company  ii 
the  purchase  of  a  part  of  a  tract  of  lan< 
known  as  Las  Ovas,  in  the  Republic  o 
Cuba,  and  also  for  the  cancelation  of  eei 
tain  shares  of  stock  issued  to  them  as  pro 
moters. 

The  facts  essential  to  judgment  are  no 
in  serious  dispute.  They  are  found  clearl; 
and  fully  stated  in  the  opinion  of  ^ 
Justice  Gould  for  the  supreme  court  of  th 
District  of  Columbia,  and  again  in  th 
opinion  of  the  court  of  appeals  of  the  Dii 
trict  by  Mr.  Justice  Robb. 

From  the  facts  found  by  both  courts  i 
appears : — 

a.  That  the  appellants  and  certain  othe 
persons,  not  parties  to  this  suit,  signe< 
an  agreement  on  March  19,  1904,  by  whid 
they  agreed  to  purchase  for  a  corporatioi 
which  they  were  to  organize  a  specified  par 
of  a  tract  of  land  in  Cuba  called  the  La 

jOvas  plantation,  for  the  price  of  $34,00C 
to  which  it  was  later  agreed  to  add  anothe 
small  parcel  at  an  additional  price  o 
$1,000. 

b.  It  was  further  agreed  that  they  shoui 
organize  a  corporation,  of  which  they  shouli 
be  the  incorporators,  with  a  capital  stod 
of  $150,000,  and  that  40  per  cent  of  th 
shares  should  be  issued  to  them  for  servio 
as  promoters  and  that  the  remaining  stod 
should  be  subscribed  for  by  them.  For  thi 
subscribed  stock  they  were  to  pay  ai 
amount  sufficient  to  cover  the  purchaa 
money  of  $35,000  and  to  create  an  expena 
fund  of  $5,000. 

c.  It  was  agreed  that  the  property  should 
when  acquired,  be  placed  in  the  hands  o 

I  one  of  the  group  of  promoters  until  th' 
formation  of  the  company,  and  then  eon 
veyed  to  it. 

d.  The  scheme  was  one  originated  am 
engineered  by  '''the  appellants,  who,  at [81 
the  time  of  this  agreement,  had  already  se 
cretly  secured  an  option  for  themselves  fo 
the  purchase  of  this  property  at  the  price  o 
$20,000.  To  cdnee'al  the  true  consideratfoi 
from  their  associates  they  caused,  the  prop 
erty  to  be  conveyed  by  the  vendor  to  on 
Escalante,  a  sti^nger  selected  by  them.  Th 
deed  to  Escalante  recited  the  true  consid 
eration.  Later,  in  pursuance  of  the  prd 
moters'  agreement,  they  caused  Escalant 
to  convey  to  the  member  of  the  syndldiA 
selected  to  \io\d  l\i«  WV\«  MTi\.>\  ^^tie^'^*^^ 

*  reciting  a  eoi&i\d«nA\«a  ^\  ^^J!^« 
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The  corporation  wm  organized  as  planned. 
The  promoters'  shares  were  duly  issued  and 
the  remaining  shares  taken  by  the  pro- 
moters upon  the  agreed  terms,  its  officers 
and  directors  being  composed  exclusively  of 
the  members  of  the  syndicate.  Thereupon 
the  property  was  transferred  to  the  com- 
pany and  paid  for,  through  appellants,  out 
of  the  proceeds  of  the  subscribed  stock. 

The  result  of  the  transaction  was  that 
the  corporation  was  required  to  pay  to 
those  who  had  assumed  to  act  for  and  repre- 
sent it,  a  secret  profit  of  ^15,000  and  also 
to  compensate  them  for  their  services  in 
buying  the  land  and  organizing  the  com- 
pany by  issuing  to  each  of  them  $15,000  in 
nonassessable  shares  of  its  stock. 

The  decree  below  required  the  appellants 
to  account  for  the  profits  realized  by  them, 
in  part  traced  to  certain  shares  in  their 
hands,  and  to  surrender  for  cancelation  the 
•hares  issued  to  them  as  promoters. 

It  is  now  said  that  the  corporation  was 
"a  mere  convenient  receptacle  for  the  prop- 
erty, erected  for  the  convenience  of  the  syn- 
dicate." That  the  property  was  bought  by 
the  syndicate  for  their  own  advantage,  and 
that  the  corporation  included  only  the  mem- 
bers oi  the  syndicate.  That  the  stock  of 
the  company  was  all  taken  by  tlie  syndi- 
eate,  who,  for  property  which  was  their 
••]own,  agreed  *to  pay  enough  to  cover  the 
purchase  price  and  create  a  small  expense 
fond. 

Upon  this  contention  it  is  urged  that  the 
corporation  has  no  right  to  the  relief 
■ought,  as  the  whole  transaction  was  a  mere 
form  adopted  by  the  parties  for  their  own 
convenience  as  owners  of  the  property  and 
owners  of  the  corporation.  It  is  then  said : 
''If  we  admit,  for  the  purposes  of  this  point, 
that  appellants  did  deceive  some  of  the 
syndicate,  what  has  the  company  to  do  with 
it?  For  this  they  eite  Old  Dominion  Copper 
Min.  k  Smelting  Co.  v.  Lewisohn,  210  U. 
8.  206,  62  L.  ed.  1026,  28  Sup.  Ct.  Rep.  634, 
where  it  was  held  that  a  subordinate  fraud 
practised  by  some  of  the  promoters  of  a 
corporation  upon  some  of  their  associates 
was  a  matter  wholly  between  them  and 
the  syndicate,  which  gave  rise  to  no  cor- 
porate right  of  action  in  the  absence  of 
Innoeent  incorporators  or  stockholders. 

Bnt  that  is  not  this  case.  Some  of  those, 
if  not  all,  interested  by  appellants  in  thir 
property  and  in  its  purehase  for  a  proposed 
eonaidtration  were  ignorant  of  the  real 
price  which  they  were  to  pay  for  it,  and 
wmt%  not,,  therefore,  in  complicity  with 
iimirsgbmit^  to  make  a  secret  profit.  TheiAr 
frnmeaami  aumbtn  of  ibt  ajndietLU  beeame 


ft  took  subscribers  and  directors  of  the 
company,  as  did  appellants.  The  buyers 
and  sellers  were  not  the  same.  Those  of 
the  syndicate  assuming  to  act  for  the  cor* 
poration  in  acquiring  the  property  were  un- 
der obligation  to  disclose  the  truth  and 
deal  openly.  In  the  absence  of  such  dis- 
closure the  corporate  assent  was  obtained 
on  false  grounds.  The  wrong  was  done 
when  those  members  of  the  syndicate  not 
in  complicity  with  appellants  subscribed  to 
the  stock  of  the  company  and  aided  their 
guilty  associate  managers  in  the  eorporate 
action  necessary  to  the  corporate  acquisition 
of  tlie  property  at  the  exaggerated  price 
placed  upon  it  by  those  who  were  to  realize 
a  secret  profit.  Thus,  the  original  fraud 
practised  upon  some  of  those  associated 
with  them  in  the  promoters'  arrangement 
became  operative  against  the  eorporation 
itself.  The  standing  of  the  *eorporation[87 
results  from  the  fact  that  there  were  inno- 
cent and  deceived  members  of  the  corpora- 
tion when  the  property  was  taken  over  by 
it. 

Neither  is  the  corporate  right  of  action 
defeated  by  the  fact  that  the  recovery  will 
inure  to  the  guilty  as  well  as  to  the  in- 
nocent, nor  is  the  fact  that  all  of  the  par- 
ties who  may  have  shared  in  the  secret 
profits  are  not  sued  fatal  to  the  ease.  The 
corporation  may  well  sue  either  one  or  all 
of  those  who  received  secret  profits.  There 
is  no  want  of  necessary  parties  because  all 
are  not  here  sued. 

The  distinction  between  a  ease  in  whieh 
all  of  the  owners  of  the  property  and  all 
of  the  members  of  the  buying  eorporation 
are  the  same  persons,  and  participate  in 
the  profit  realized,  and  the  ease  here  pre- 
sented, is  fully  recognized  in  Old  Dominion 
Copper  Min.  k  Smelting  Co.  v.  Lewisohn, 
as  well  as  in  New  Sombrero  Phosphate  Co. 
V.  Erlanger,  L.  R.  6  Ch.  Div.  78,  46  L.  J. 
Ch.  N.  S.  426,  36  L.  T.  N.  S.  222,  26  Week. 
Rep.  486,  and  in  the  well-considered  opin- 
ion of  Judge  Severens  in  Yeiser  v.  United 
States  Board  k  Paper  Co.  62  L.RJk.  724, 
46  C.  C.  A.  667,  107  Fed.  840. 

There  was  no  error  in  canceling  the  sharea 
issued  to  the  plaintiffs  in  error  for  promo- 
tion of  the  corporation.  They  and  the  other 
members  of  the  syndicate  received  these 
shares  upon  the  assumption  that  they  had 
in  good  faith  served  the  eorporation  in  thie 
procurement  of  the  property.  Obviously 
appellants  were  serving  themselves  to  the 
detriment  of  the  corporation  and  innocent 
4ubecribers  to  its  stock.  In  such  a  situa- 
tion the  corporation  may  recover  the  aharsa. 

The  decree  will  be  affirmed. 

lit  U.  8. 
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88]  •INTERSTATE  COMMERCE  COMMIS- 
SION  and  the  United  States,  Appts., 

V. 

LOUISVILLE  k  NASHVILLE  RAILROAD 

COMPANY. 

(See  8.  C.  Reporter's  ed.  88-100.  ) 

Interstate  Conunerce  Commissloii  —  re- 
view of  order  fixing  rates  —  oom- 
merce  court. 

1.  An  order  of  the  Interstate  Commerce 
Commission  reducing  railway  rates,  made 
in  the  exercise  of  its  power  under  the  Hep- 
bum  act  of  June  29,  1906  (34  Stat,  at  L.. 
584,  chap.  3591,  U.  S.  Comp.  Stat  Supp. 
1911,  p.  1288),  §  4,  to  set  aside  rates  if, 
after  a  hearing,  the  '^Commission  shall  be 
of  the  opinion  that  the  charge  was  unreason- 
able," may  be  reversed  by  the  commerce 
court  if  there  was  no  substantial  evidence 
to  sustain  the  order,  in  view  of  the  provi- 
sions of  the  act  of  March  2,  1889  (25  Stat. 
at  L.  861,  chap.  382,  U.  S.  Comp.  Stat.  1901, 
p.  3168),  §  6,  for  methods  of  procedure  be- 
fore the  Commission  that  "conduce  to  jus- 
tice,*' and  of  the  express  declaration  in  the 
act  of  June  18,  1910  (36  Stat,  at  L.  551, 
chap.  309),  I  12,  that  such  orders  "may  be 
suspended  or  set  aside  by  a  court  of  com- 
petent jurisdiction." 

[For  other  cases,  see  Interstate  Commerce  Com- 
mission, 8-14,  In  Digest  Sup.  Ct  1908.] 

Interstate  Conunerce  Commission  —  re- 
view of  order  fixing  rates  —  com- 
merce court. 

2.  The  lack  of  formal  proof  at  the  hear- 
ing essential  to  sustain  an  order  of  the 
Interstate  Commerce  Commission  reducing 
rates  cannot  be  supplied  by  indulging  a  pre- 
sumption that  its  findings  were  supported 
by  the  Information  which  the  Commission 
is  required  by  the  act  of  February  10,  1891 
(26  Stat,  at  L.  743,  chap.  128,  U.  S.  Comp. 
SUt  1901,  p.  3163),  I  12,  to  obtain  in  order 
to  enable  it  to  perform  the  duties  and  carry 
out  the  objects  for  which  it  was  created. 

[  For  other  eases,  see  Interstate  Commerce  Com- 
mission, 8-14,  in  Digest  Sup.  Ct  1908.] 

Interstate  commerce  commission  —  re- 
view of  order  fixing  rates  —  facts. 

3.  An  order  of  the  Interstate  Commerce 
Commission  restoring  an  old  local  rate 
which  had  been  raised  by  the  carrier  in  or- 
der to  make  the  sum  of  the  locals  equal 
the  through  rate,  and  making  a  correspond- 
ing reduction  in  such  through  rate,  cannot 
be  said  to  have  been  made  without  any 
substantial  evidence  to  support  it,  where 
there  was  conflicting  evidence  as  to  the 
justice  of  the  new  rates  in  themselves  and 
by  comparison  with  others,  and  as  to  the 
reasonableness  of  the  old  rates,  which  had 
remained  in  force  for  some  years  after 
the  water  competition  originally  eompelling 
them  had  disappeared. 

(For  other  cases,  see  Interstate  Commerce  Com- 
mission, 8-14,  In  Digest  Sap.  Ct.  1908.] 

[No.  600.] 

Argued  October  17  and  18,  1912.  Decided 

J^uMij  20,  1018, 
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APPEAL  from   the  United   States  Com- 
merce Court  to  review  a  decree  which 
anuulled  an  order  of  the  Interstate  Com- 
merce   Commission    reducing    rates.      Re- 
versed. 
See  same  case  below,  195  Fed.  Ml. 
The  facts  are  stated  in  the  opinion. 

Assistant  to  the  Attorney  General  Fow- 
ler argued  the  cause,  and,  with  Mr.  Black* 
bum  Esterline,  Special  Assistant  to  the 
Attorney  General,  filed  a  brief  for  the 
United  States: 

The  decisions  of  this  court  prior  to  the 
case  of  Interstate  Commerce  Conmiission 
V.  Union  P.  R.  Co.  222  U.  S.  541-646,  56 
L.  ed.  308-310,  32  Sup.  Ct.  Rep.  108,  sus- 
tain the  view  that  the  evidence  before  the 
Commission  cannot  be  reviewed  by  the 
courts. 

Interstate  Commerce  Commission  v. 
Stlckney,  215  U.  S.  98,  54  L.  ed.  112,  30 
Sup.  Ct.  Rep.  66;  Interstate  Commerce 
Commission  v.  Illinois  C^  R.  Co.  215  U.  S. 
452,  470,  54  L.  ed.  280,  287,  30  Sup.  Ct. 
Rep.  155;  Interstate  Commerce  Commission 
V.  Delaware,  L.  &  W.  R.  Co.  216  U.  S.  531, 
54  L.  ed.  605,  30  Sup.  Ct  Rep.  415;  Inter- 
state Commerce  Commission  v.  Northern 
P.  R.  Co.  216  U.  S.  538,  54  L.  ed.  608,  80 
Sup.  Ct.  Rep.  417;  Interstate  Commerce 
Commission  v.  Chicago,  R.  I.  k  P.  R.  Co. 

218  U.  S.  88,  108,  110,  111,  54  L.  ed.  946, 
957,  958,  30  Sup.  Ct.  Rep.  651;  Southern 
P.  Co.  V.  Interstate  Commerce  Commission, 

219  U.  S.  433,  55  L.  ed.  283,  31  Sup.  Ct 
Rep.  288;  Interstate  Commerce  Commission 
V.  Delaware,  L.  &  W.  R.  Co.  220  U.  S.  235, 
251,  55  L.  ed.  448,  456,  31  Sup.  Ct  Rep. 
392. 

If  the  action  of  the  Commission  in  de- 
termining whether  or  not  a  rate  is  reason- 
able is  judicial  in  its  nature,  the  evidence 
upon  which  it  acts  is  not  reviewable. 

Interstate  Commerce  Conmiission  v.  Cin- 
cinnati, N.  0.  A  T.  P.  R.  Co.  167  U.  S. 
479,  499,  501,  42  L.  ed.  243,  253,  254,  17 
Sup.  Ct  Rep.  896,  998;  Harlan  v.  Mc- 
Gourin,  218  U.  S.  442,  444.  447,  54  L.  ed. 
1101,  1103,  1105,  31  Sup.  Ct.  Rep.  44,  t 
Ann.  Cas.  849;  Hilton  v.  Merritt,  110  U.  S. 
97,  107,  28  L.  ed.  83,  86,  3  Sup.  Ct  Rep. 
548;  Muser  v.  Magone,  165  U.  S.  240,  247, 
39  L.  ed.  136,  137,  15  Sup.  Ct.  Rep.  77. 

When  an  act  is  partly  judicial  and  partly 
administrative,  as  numerous  acts  performed 
by  the  heads  of  departments,  the  evidence 
upon  which  the  action  is  had  is  not  subject 
to  consideration. 

American  School  v.  McAnnulty,  187  U.  8. 
94,  107,  109,  47  L.  ed.  90,  95,  96,  23  Sup. 
Ct.  Rep.  33;  Burfenning  v.  Chicago,  St  P« 
M.  &  0.  R.  Co.  IW  \3«  ^,  ^^\.  ^^^,  VS.  \^ 
ed.  176,  176,  1^  ^\i^.  CV  ^«v-  ^^V^N  ^^"^^ 
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k  O.  Go.  T.  Pmyiie,  IM  U.  S.  106,  110,  4S 
U  «d.  804,  WS,  M  Sup.  CL  Bep.  SOC; 
Uflited  State*  ex  rel.  RiTcriide  Oil  Co.  t. 
Hitdicock,  100  U.  B.  31B,  324,  47  L.  ad. 
1074,  107S,  23  Sup.  Ct.  Sep.  S98. 

The  action  of  the  Commiuioii  in  deter- 
mining that  the  ezirting  mtet  were  unrea- 
■ouable,  end  in  fixing  ■"^''■ffiiiin  reaeonable 
ratca,  waa  legialatiTe,  and  therefore  the 
eoDuneree  court  haa  no  control  whatever 
over  the  tame  if  rq^larl;  paaied  and  with- 
ID  the  power  of  the  Commiuion. 

Prentie  v.  Atlantic  Coaet  Line  B.  Co. 
211  U.  S.  210,  227,  63  L.  ed.  160,  ISO,  20 
Bnp.  Ct  Rep.  67;  Chicago,  B.  A  Q.  R.  Co. 
T.  Babeock,  204  U.  S.  SSS,  SOS,  SI  L.  ed. 
03«,  27  Sup.  Ct.  Bep.  32S. 

The  reaaonableneu  of  a  rate  is  a  quee- 
tion  of  fact  for  the  CommiHion. 

Interstate  Commerce  Commiuion  *.  Chi- 
cago, B.  I.  ft  P.  R.  Co.  218  U.  S.  B8,  64  L. 
ed.  MS,  30  Sup.  CL  Rep.  051 ;  Southern  P. 
Ca  T.  Interitate  Commerce  CommiMion, 
21S  U.  S.  433,  69  U  ed.  283,  31  Sup.  Ct 
Rep.   ESS. 

The  detennination  bj  the  CommUiion 
whether  a  rate  is  rcAtonable,  and  the  deter- 
mination by  the  courts  whether  a  rate  when 
fixed  ia  unconstitutional,  became  conflsca- 
tM7,  are  governed  by  entirely  different 
principlea. 

Louisville  ft  N.  B.  Co.  v.  Eubank,  1S4 
U.  S.  27,  4(1  L.  ed.  4111,  22  Sup.  Ct.  Rep. 
277;  Smyth  t.  Amee,  lOS  U.  S.  460,  42 
L.  ed.  819,  IB  Sup.  Ct  Rep.  413;  St  Louis 
ft  S.  F.  B.  Co.  V.  Gill,  150  U.  S.  046,  30 
L,  ed.  ES7,  16  Sup.  Ct  Rep.  484;  Minne- 
apolis ft  St  L.  B.  Co.  T.  Minnesota,  180 
U.  8.  2S7,  2S7,  4t  L.  ed.  1161,  1167,  22  Sup. 
Ct  Rep.  000;  WUlcox  t.  Consolidated  Gas 
Co.  212  U.  S.  10,  63  L.  ed.  382,  29  Sup. 
Ct  Rep.  102,  IB  Ann.  Cas.  1034;  San  Diego 
Land  ft  Town  Co.  v.  National  City,  174  U. 
8.  730,  43  L.  ed.  1164,  IS  Sup.  Ct  Rep. 
604.  See  also  San  Diego  Land  ft  Town 
Co.  T.  Jasper,  180  U.  S.  43S,  47  L.  ed. 
8S2,  23  Sup.  Ct  Rep.  671;  Stanialaua 
County  T.  San  Joaquin  ft  K.  River  Canel  ft 
Irrig.  Co.  102  U.  S.  201,  48  L.  ed.  406,  24 
Sup.  Ct.   Rep.  241. 

Hr.  P.  J.  FuT«ll  argued  the  cause  sod 
died  a  brief  for  the  Interstate  Commerce 
Commission : 

rbe  commerce  court  erred  In  substituting 
Hs  own  judgment  for  the  judgment  of  the 
Coramlsalon  concerning  the  reasonableness 
•I  the  rates  Inrolved. 

Interstate  Commerce  CommiMion  t.  lUi- 
Mto  C.  R.  Co.  815  U.  S.  4«.  64  L.  ed.  2S0, 
M  Sop.  Ct  Rep.  166;  Interstate  Com- 
meree  Commission  *.  Union  P.  R.  Co.  222 
a  a.  S41.  Be  L.  ad.  SOS,  S2  Sup.  Ct.  Rep. 
'         ~      ■        '    a.   Oa.    T.    VnlUA  States, 


226  U.  &  2B2,  66  L.  ed.  1001,  38  Sup.  CL 
Rep.  7S1. 

Mr.  Halin  Brnce  argued  the  cauee,  and, 
with  Messrs.  Henry  L.  Stone  and  Albert  S. 
Brandeis,  flied  a  brief  tor  appellee; 

An  order  of  the  Intentate  Commerce 
Commiiaion  lowering  rates,  entered  without 
substantial  evidaca  to  support  it,  ia  void. 

Interstate  Commerce  Commission  v.  Union 
P.  R.  Co.  222  U.  S.  641,  647,  66  L.  ed. 
808,  311,  32  Sup.  Ct  Rep.   108. 

In  a  suit  to  enforce  or  enjoin  an  order 
of  the  Interstate  Commerce  Commission 
there  is  jurisdiction  to  take  evidenoa  upon 
the  merits  of  the  original  controveray. 

Intentate  Commerce  Commiuion  v.  Ala- 
bama Midland  R.  Co.  168  U.  S.  144,  174,  42 
L.  ed.  414,  IS  Sup.  Ct.  Rep.  46;  Interstnta 
Commerce  Commission  v.  Chicago,  B.  I.  ft 
P.  B.  Co.  21S  U.  S.  SB,  110,  S4  L.  ed.  046, 
eS7,  30  Sup.  Ct  Bep.  051;  IntersUte  Com- 
merce Commission  v.  Union  P.  R.  Co.  828 
U.  S.  641,  647,  GO  L.  ed.  308,  311,  32  8n^ 
Ct   Rep.  108. 

There  is  no  presumption  of  wrong  ariali^ 
from  a  change  of  rate  by  a  carrier. 

Interstate  Commerce  Commission  t.  C3i1- 
cage  O.  W.  R.  Co.  200  U.  S.  108,  11>,  68 
L.  ed.  700.  712,  88  Sup.  Ct  Rep.  403. 

The  Interstate  Commerce  Commission 
has  no  power  to  fls  rates  for  the  future 
until  the  existing  rates  have  been  shown 
to  be  unreasonable. 

Interstate  Commerce  Commiuion  *■ 
Northern  P.  R.  Co.  216  U.  S.  638,  644,  64 
L.  ed.  608,  600,  30  Sup.  Ct.  Rep.  417- 

Ur.  Justice  Lamar  delivered  the  opin- 
ion of  the  court: 

The  Hew  Orleans  Board  of  Trade,  in  Oc- 
tober and  November,  1007,  brought  three 
separate  proceedings  against  *the  LiOuiB-[tO 
ville  ft  Nashville  Railroad,  asking  the  Com- 
merce CommisiLon  to  set  aside  as  unfair,  un- 
reasonable,  and  discriminatory  certain  elaas 
and  commodity  rates  ( local )  from  New 
Orleans  to  (1)  Mobile,  to  (2)  Pensaeola, 
and  (3)  through  rates,  tHO  those  cities,  to 
Montgomery,  Selma,  end  Prattville.  The 
railroad  answered.  A  hearing  was  had, 
the  issue  as  to  commodity  ratea  was  ad- 
justed by  agreement,  and  on  December  31, 
1000,  the  Commission  made  a  single  order 
In  which  it  found  the  elasa  ratea  com- 
plained of  to  be  unreasonable,  directed  the 
old  locale  to  be  restored,  and  a  correa- 
ponding  red  nation  made  in  the  through 
rates.  The  railroad  thereupon,  on  Jan- 
uary 86,  1010,  filed  a  bill  in  the  United 
States  circuit  court  for  the  western  dis- 
trict of  Kentucky^  praying  that  the  Com- 
mission be  enjoined  from  enforcing  this 
order,  which  It  alleged  wm  arbitrary,  op- 
UT  II.  ft. 
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preisive,  and  confiscatory,  and  deprived  itie 
company  of  ita  property  and  right  to  makr 
ratea,  without  due  process  of  law. 

After  a  hearing  before  three  circuit  court 
Judges,  the  carrier's  application  for  a  tem- 
porary injunction  was  denied.  184  Fed. 
118.  Testimony  was  then  taken  before  an 
examiner.  Later  the  suit  was  transferred 
to  the  newly  organized  commerce  court, — 
the  United  States  being  made  a  party. 
There,  in  addition  to  the  evidence  in  the 
circuit  court,  the  railroad  exhibited  all  thai 
had  been  introduced  before  the  Commis- 
sion, as  a  basis  for  the  contention  that 
this  evidence  utterly  failed  to  show  that 
the  rates  attacked  were  unreasonable.  This 
view  was  sustained  by  the  commerce  court, 
which  in  a  lengthy  opinion  held  (one  judge 
dissenting)  that  the  order  was  void  be- 
eause  there  was  no  material  evidence  to 
support  it. 

On  the  appeal  here,  the  government  in- 
sisted that  while  the  act  of  1887  to  regu- 
late commerce  (24  Stat,  at  L.  879,  §§  14- 
16,  chap.  104,  U.  8.  Comp.  Stat.  Supp. 
1911,  p.  1284)  made  the  orders  of  the  Com- 
mission only  prima  facie  correct,  a  differ- 
ent result  followed  from  the  provision  in 
the  Hepburn  act  of  1906  (34  Stat,  at  L. 
684,  I  4,  chap.  3591,  U.  8.  Comp.  Stat. 
91]Sup.  1911,  p.  1297),  nhat  rate*  should 
be  set  aside  if  after  a  hearing  the  "Commis- 
sion shall  be  of  the  opinion  that  the  charge 
was  unreasonable."  In  such  case  it  in- 
sisted that  the  order  based  on  such  opin- 
ion is  conclusive,  and  (though  Interstate 
Commerce  Commission  v.  Union  P.  R.  Co. 
222  U.  S.  547,  66  L.  ed.  311,  32  Sup.  Ct. 
Rep.  108,  was  to  the  contrary)  could  not 
be  set  aside,  even  if  the  finding  was  whol- 
ly without  substantial  evidence  to  support 
it. 

1.  But  the  statute  gave  the  right  to  a 
full  hearing,  and  that  conferred  the  privi- 
lege of  introducing  testimony,  and  at  the 
same  time  imposed  the  duty  of  deciding  in 
accordance  with  the  facts  proved.  A  find- 
ing without  evidence  is  arbitrary  and  base- 
less. And  if  the  government's  contention 
is  correct,  it  would  mean  that  the  Commis- 
sion had  a  power  possessed  by  no  other 
officer,  administrative  body,  or  tribunal 
under  our  government.  It  would  mean 
that,  where  rights  depended  upon  facts, 
the  Commission  could  disregard  all  rules 
of  evidence,  and  capriciously  make  findings 
by  administrative  fiat.  Su!>  authority, 
however  beneficently  exercised  in  one  case, 
could  be  injuriously  exerted  in  another,  Is 
Inconsistent  with  rational  justice,  and 
comes  under  the  Constitution's  condemna- 
tion of  all  arbitrary  exercise  of  power. 

In  the  comparatively  few  cases  in  which 
•iioh  ^estions  have  TiteD  It  has  been  dia- 


tinctly  recognized  that  administrative  or* 
ders,  quasi  judicial  in  character,  are  void 
if  a  hearing  was  denied;  if  that  granted 
was  inadequate  or  manifestly  unfair;  if 
the  finding  was  contrary  to  the  "indisput- 
able character  of  the  evidence"  (Tang  Tun 
V.  Edsell,  223  U.  S.  681,  66  L.  ed.  610,  32 
Sup.  Ct.  Rep.  359;  Chin  Yow  v.  United 
SUtes,  208  U.  S.  13,  52  L.  ed.  370,  28  Sup. 
Ct.  Rep.  201;  Low  Wah  Suey  v.  Backus, 
225  U.  S.  468,  56  L.  ed.  1167,  32  Sup.  Ct. 
Rep.  734;  Zakonaite  v.  Wolf,  226  U.  S. 
272,  ante,  218,  83  Sup.  Ct.  Rep.  81),  or  if 
the  facts  found  do  not,  as  a  matter  of  law, 
support  the  order  made  (United  States 
V.  Baltimore  k  0.  S.  W.  R.  Co.  226  U.  S. 
14,  ante,  104,  33  Sup.  Ct.  Rep.  5,  Of.  At- 
lantic Coaat  Line  R.  Co.  v.  North  Car- 
olina Corp.  Conmiission,  206  U.  S.  20, 
51  L.  ed.  942,  27  Sup.  Ct  Rep.  685;  Wis- 
consin, M.  ft  P.  R.  Co.  V.  Jacobson,  179 
U.  S.  301,  45  L.  ed.  201,  21  Sup.  Ct.  Rep. 
115;  Washington  ez  reL  ^Oregon  R.[9S 
k  Nav.  Co.  V.  Fairchild,  224  U.  8.  510, 
56  L.  ed.  863,  32  Sup.  Ct.  Rep.  535;  In- 
terstate Commerce  Commission  v.  Illinois 
C.  R.  Co.  215  U.  S.  470,  64  L.  ed.  287,  30 
Sup.  Ct.  Rep.  155;  Southern  P.  Co.  v.  In- 
terstate Commerce  Commission,  219  U.  8. 
433,  55  L.  ed.  283,  31  Sup.  Ct.  Rep.  288; 
Muser  v.  Magone,  155  U.  8.  247,  39  L.  ed. 
137,  15  Sup.  Ct.  Rep.  77). 

2.  The  government's  claim  is  not  only 
opposed  to  the  ruling  in  Interstate  Com- 
merce Commission  v.  Union  P.  R.  Co.  222 
U.  8.  547,  56  L.  ed.  311,  32  Sup.  Ct.  Rep. 
108,  and  the  cases  there  cited,  but  is  con- 
trary to  the  terms  of  the  act  to  regulate 
commerce,  which  in  its  present  form  pro- 
vides (25  SUt.  at  L.  861,  |  6,  chap.  382, 
U.  S.  Comp.  Stat.  1901,  p.  3168),  for  meth- 
ods of  procedure  before  the  Commission 
that  "conduce  to  justice."  The  statute,  in- 
stead of  making  its  orders  conclusive 
against  a  direct  attack,  expressly  declares 
that  they  may  "be  suspended  or  set  aside 
by  a  court  of  competent  jurisdiction."  36 
Stat,  at  L.  551,  §  12,  chap.  309.  Of  course, 
that  can  only  be  done  in  cases  presenting 
a  justiciable  question.  But  whether  the 
order  deprives  the  carrier  of  a  constitu- 
tional or  statutory  right,  whether  the  hear- 
ing was  adequate  and  fair,  or  whether  for 
any  reason  the  order  is  contrary  to  law, 
—are  all  matters  within  the  scope  of  ju- 
dicial power. 

3.  Under  the  statute  the  carrier  retains 
the  primary  right  to  make  rates,  but  if, 
after  hearing,  they  are  shown  to  be  un- 
reasonable, the  Commission  may  set  them 
aside  and  require  the  substitution  of  just 
for  unjust  charges.  The  Commission's 
right  to  act  dependa  ui^oii  tVi%  foSuteosit  ^V 
this  fact,  and  \l  t\i«t%  'waa  \ia  ^-^W^dr^  N*n 
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show  that  the  rates  were  unreasonable 
there  was  no  jurisdiction  to  make  the 
order.  Interstate  Commerce  Commission 
▼.  Northern  P.  R.  Co.  216  U.  S.  544,  54 
L.  ed.  600,  30  Sup.  Ct.  Rep.  417.  In  a 
case  like  the  present  the  courts  will  not 
review  the  Commission's  conclusions  of  fact 
(Interstate  Commerce  Commission  v.  Dela- 
ware, L.  &  W.  R.  Co.  220  U.  S.  251,  55  L.  ed. 
456,  31  Sup.  Ct.  Rep.  302)  bj  passing 
upon  the  credibility  of  witnesses  or  con- 
flicts in  the  testimony.  But  the  legal  effect 
of  evidence  is  a  question  of  law.  A  flnd- 
ing  without  evidence  is  beyond  the  power 
of  the  Commission.  An  order  based  there- 
on is  contrary  to  law,  and  must,  in  the 
language  of  the  statute,  be  "set  aside  by  a 
court  of  competent  jurisdiction."  36  Stat, 
at  L.  551,  chap.  300. 

tS]  *4.  The  government  further  Insists 
that  the  commerce  act  (26  Stat  at  L.  743, 
chap.  128,  U.  S.  Comp.  Sat.  1001,  p.  3163) 
requires  the  Commission  to  obtain  informa- 
tion necessary  to  enable  it  to  perform  the 
duties  and  carry  out  the  objects  for  which 
it  was  created;  and  having  been  given 
legislative  power  to  make  rates  it  can  act, 
as  could  Congress,  on  such  information, 
and  therefore  its  findings  must  be  pre- 
sumed to  have  been  supported  by  such  in- 
formation, even  though  not  formally  proved 
at  the  hearing.  But  such  a  construction 
would  nullify  the  right  to  a  hearing, — 
for  manifestly  there  is  no  hearing  when 
the  party  does  not  know  what  evidence  is 
offered  or  considered,  and  is  not  given  an 
opportunity  to  test,  explain,  or  refute.  The 
information  gathered  under  the  provisions 
of  I  12  may  be  used  as  basis  for  instituting 
proseeutions  for  violations  of  the  law,  and 
for  many  other  purposes,  but  is  not  avail- 
able, as  such,  in  cases  where  the  party  is 
entitled  to  a  hearing.  The  Commission  is 
an  administrative  body  and,  even  where  it 
aets  in  a  quasi  judicial  capacity,  is  not 
limited  by  the  strict  rules,  as  to  the  ad- 
missibility of  evidence,  which  prevail  in 
suits  between  private  parties.  Interstate 
Commerce  Commission  v.  Baird,  104  U.  S. 
25,  48  L.  ed.  860,  24  Sup.  Ct.  Rep.  563. 
But  the  more  liberal  the  practice  in  ad- 
mitting testimony,  the  more  imperative 
the  obligation  to  preserve  the  essential 
rules  of  evidence  by  which  rights  are  as- 
serted or  defended.  In  such  cases  the 
Conunissioners  cannot  act  upon  their  own 
information,  as  could  jurors  in  primitive 
days.  All  parties  must  be  fully  apprised 
of  the  evidence  submitted  or  to  be  con- 
sidered, and  must  be  given  opportunity  to 
eratm-^xMmlne  witnesses^  to  inspect  docu- 
meai^  mnd  to  offer  eridence  in  explanation  j 


or  rebuttal.  In  no  other  way  can  a  party 
maintain  its  rights  or  make  its  defense. 
In  no  other  way  can  it  test  the  sufficiency 
of  the  facts  to  support  the  finding;  for 
otherwise,  even  though  it  appeared  that 
the  order  was  without  evidence,  the  mani- 
fest deficiency  could  always  be  explained 
on  the  theory  that  the  Commission  had  be- 
fore it  extraneous,  unknown,  but  *pre-[94 
sumptively  sufficient  information  to  sup- 
port the  finding.  United  States  v.  Balti- 
more &  0.  S.  W.  R.  Co.  226  U.  S.  14,  ante, 
104,  33  Sup.  Ct.  Rep.  5. 

As  these  contentions  of  the  government 
must  be  overruled,  it  ia  necessary  to  ex- 
amine the  record  with  a  view  of  deter- 
mining whether  there  was  substantial  evi- 
dence to  support  the  order. 

5.  The  Louisville  k  Nashville  railroad 
ran  from  New  Orleans  to  Mobile  and  to 
Pensacola.  From  both  of  these  cities  it 
also  had  lines  extending  to  Montgomery. 
When  the  road  from  Mobile  to  New  Or- 
leans was  completed,  about  1871,  there  was 
in  operation  a  boat  line  carrying  freight 
from  the  latter  city  to  Mobile  and  Pensa- 
cola. In  order  to  meet  this  water  com- 
petition a  low  rail  rate  was  compelled,  and 
was  put  in  force  by  the  rail  carrier. 

In  1887  the  through  rate  from  New  Or- 
leans to  Montgomery  was  adjusted  so  as 
to  conform  to  an  award  by  Judge  Cooley, 
under  which  rates  from  certain  Ohio  river 
points  to  Montgomery  were  to  be  the  same, 
irrespective  of  any  difference  in  distance. 
Rates  to  Montgomery  from  Kentucky  points 
on  the  Mississippi  were  to  be  2  cents  low- 
er, and  rates  to  Montgomery  from  Memphis, 
Vicksburg,  and  New  Orleans  were  to  be  2 
cents  lower  still.  With  the  exception  of  a 
change  made  necessary  by  the  construction 
of  a  short  line  from  Memphis  to  Birming- 
ham, the  class  rates  in  that  territory  were, 
as  a  rule,  maintained  in  conformity  with 
the  Cooley  award,  though,  from  time  to 
time,  commodity  rates  were  made  to  meet 
special  conditions. 

Changes  in  rates  from  New  Orleans  to 
Mobile,  to  Pensacola,  and  from  those  cities 
to  Montgomery,  were  made  in  1007.  The 
carrier  insists  that  the  situation  at  Pensa- 
cola was  not  the  same  as  at  Mobile.  But 
the  controlling  principle  is  applicable  to 
the  rates  at  all  the  points  involved.  And 
in  order  to  prevent  a  treble  discussion  of 
the  three  cases  the  rates  from  New  Or- 
leans to  Mobile  to  Montgomery  *may  be[tft 
regarded  as  typical.  The  increase  in  elaai 
rates  varied  from  1  to  13  oents  per  100 
pounds.  The  increase  in  class  3  was  great 
est,  and  it  will  therefore  be  taken  as  afford 
ing  the  best  concrete  example  of  the  situa 
tion  before  and  after  the  change  of  1007 
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Under  the  Cooley  award  the  tariff  on 
cUss  3  had  been  fixed  as  follows: 

New  Orleans  to  Mobile   (local 25 

Mobile   to   Montgomery    ( local ) 30 

Combination  of  locals    65 

But  while  these  locals  aggregated  only 
56  oents,  there  was,  at  the  same  ^,ime,  a 
through   rate : 

New  Orleans  to  Montgomery   68 

The  carrier's  filed  tariffs  contained  a  pro- 
vision that  wherever  the  rate  between  two 
points  on  its  line  was  greater  than  the 
sum  of  the  locals  between  the  same  places, 
the  combination  of  the  two  locals  should 
be  collected.  There  was  nothing  to  indi- 
cate that  shipments  from  New  Orleans  to 
Montgomery  were  not  entitled  to  this  com- 
bination rate;  but  it  seems  that  the  privi- 
lege was  rarely,  if  ever,  granted  to  New 
Orleans  merchants,  who,  in  order  to  get  the 
advantage  of  the  low  locals  (26),  were 
obliged  to  ship  to  Mobile,  there  unload, 
reload,  and  rebill  to  Montgomery  at  the 
30  Cent  rate.  By  this  inconvenient  meth- 
od they  could  secure  the  66-cent  rate  to 
Montgomery.  Otherwise,  they  paid  the 
rate  of  68  cents  on  the  same  goods,  over 
the  same  line,  between  the  same  points. 

The  carrier  was  notified  that  this  prac- 
tice was  in  violation  of  the  Commission's 
ruling  that,  except  in  special  cases,  the 
through  rate  must  not  exceed  to  the  sum 
of  the  locals.  An  enforcement  of  this  rule 
would  have  compelled  the  carrier  to  reduce 
the  through  rate  (08)  to  tne  sum  of  the 
locals  (65),  and  so,  in  less  proportion,  as 
to  all   other  class  rates   involved   in   this 


96]  *The  company,  however,  met  the  sit- 
uation by  increasing  the  local,  instead  of  re- 
ducing the  through  rate.  For  example,  the 
rate  on  class  3  from  New  Orleans  to  Mo- 
bile waa  raised  from  26  to  38,  so  that, 
when  added  to  the  30-cent  rate  from  Mo- 
bile to  Montgomery  the  combination  68 
equaled  the  existing  through  rate  of  68 
cents  from  New  Orleans  to  Montgomery. 
Similar  action  was  taken  as  to  all  other 
rates  between  New  Orleans  and  Mobile  and 
New  Orleans  and  Pensacola  and  thence  to 
Montgomery. 

At  the  hearing  the  facts  thus  recited 
were  established.  The  reports  of  the  car- 
rier, showing  its  earnings  and  expenses  in 
detail,  were  in  evidence.  Its  tariffs  and 
those  of  other  railroads  were  offered,  as  a 
basis  for  comparing  the  rates  under  attack 
with  those  charged  by  this  and  other  com- 
panies for  similar  and  longer  distances. 
Numerous  merchants  from  New  Orleans 
testified  that  since  the  increase  of  August 
13,  1907,  they  had  been  unable  to  sell  in 
Mobile  and  Pensacola  and  that  the  through 
57  Z.  ed. 


rate  to  Montgomery  made  it  impossible  to 
deal  in  that  city.  In  its  report  the  Com- 
mission found  that  the  rates  to  Mobile, 
Pensacola,  and  Montgomery  from  other  and 
more  distant  points  were  actually  or  rela- 
tively lower  than  those  for  the  shorter 
distance  from  New  Orleans;  that  the  ton- 
mile  rate  on  the  average  of  the  first  six 
classes  was  greater  from  New  Orleans  to 
Montgomery  than  from  Memphis;  that 
many  departures  had  been  made  from  the 
Cooley  award;  that  the  company's  tariff 
contained  a  provision  that  the  through 
rates  should  not  exceed  the  sum  of  the 
locals;  that  while  increasing  the  local  on 
eastbound  freight  from  New  Orleans  to 
Mobile  and  Pensacola  no  corresponding  in- 
crease ha^  been  made  on  the  westbound 
freight  from  those  points  to  New  Orleans; 
that  the  old  low  local  out  of  New  Orleans 
had  been  so  long  in  force  as  to  create  a 
presumption  that  it  was  reasonable  and 
compensatory.  It  concluded  by  entering 
an  order  adjudging  that  the  rates  in  the 
tariff  filed  August  13,  1907,  were  unrea- 
sonable, and  ^directing  the  carrier  to[97 
restore  the  old  class  rates  (local)  from  New 
Orleans  to  Mobile  and  to  Pensacola,  and 
to  make  a  corresponding  reduction  in  the 
through  rates  from  New  Orleans  to  Mont- 
gomery, Selma,  and  Prattville. 

This  order  was  attacked  generally  and 
specially  by  a  bill  which,  at  length  and  in 
minute  detail,  assailed  each  specific  fact 
stated  in  the  report  on  the  ground,  either 
that  the  fact  found  was  without  evidence 
to  support  it,  or  that  it  was  irrelevant  to 
the  issue  involved,  and  furnished  no  basis 
whatever  for  the  order  which  followed. 

The  commerce  court  rendered  a  lengthy 
and  elaborate  opinion  in  which  it  reviewed 
all  of  the  matters  referred  to  in  the  Com- 
mission's report,  and  held  that  the  find- 
ings were  irrelevant,  or  without  evidence 
to  support  them,  or  contrary  to  the  un- 
contradicted testimony;  that  the  fact  that 
rates  from  more  distant  points  to  Mont- 
gomery, Pensacola,  and  Mobile  were  act- 
ually or  relatively  lower  than  from  New 
Orleans  to  the  same  points,  furnished  no 
basis  for  the  order,  unless  it  was  shown 
that  the  conditions  were  similar,  while  it 
affirmatively  appeared  that  these  lower 
rates  were  compelled  by  water  competition; 
that  no  conclusion  'could  be  drawn  from 
the  fact  that  such  rates  to  Montgomery 
from  other  points  were  lower  on  the  ton- 
mile  basis,  in  view  of  the  universal  rule 
that  the  longer  the  haul  the  lower  the 
rate.  That  the  departures  from  the  Cooley 
award  related  only  to  commodity,  rates, 
which  were  not  involved  in  this  hearings 
and  that  the  comv\«Axi\A  q\  \Xv^  xty^x^voXj^ 
at  to  mabWiVy  to  a^W  Vn  liL^\\%.  ^«w»^ 
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eolm,  and  Montgomery  were  referable  only 
to  eommodity  rates,  and  not  to  elate  rates. 
It  found  that  no  legal  inference  could  be 
drawn  from  the  fact  taat  the  low  locals 
had  been  maintained  on  westbound  ship- 
ments after  the  carrier,  on  August  13, 
1007,  raised  the  locals  on  eastbound  ship- 
ments from  New  Orleans  to  Mobile  and 
Pensacola,  inasmuch  as  there  is  no  legal 
objection  to  having  lower  rates  in  one  di- 
rection than  in  another.  It  found  that  the 
08]soU  ^ound  *for  making  the  order  was 
the  fact  that  the  carrier  had  raised  rates 
after  they  had  been  in  force  for  more  than 
twenty  years;  although  the  presumption  of 
reasonableness  disappeared  in  yiew  of  the 
uncontradicted  testimony  that  the  old  rates 
had  been  compelled  by  water  competition. 

6.  It  is  unnecessary  in  this  case  to  re- 
view each  of  the  matters  discussed,  ruled, 
and  found  by  the  Commission  in  its  re- 
port, and  only  the  more  salient  facts  will 
be  mentioned.  For  the  validity  of  the 
order  docs  not  necessarily  depend  upon  the 
correctness  of  each  of  these  findings,  so 
that  the  breaking  of  one  or  many  links  by 
disproof  would  destroy  the  chain  upon 
which  the  order  depended.  These  findings 
are  collateral,  and  if  correct  might  be  con- 
firmatory of  the  ruling,  which,  however, 
might  still  be  sustained  If  some  of  these 
statements  were  eliminated.  The  question 
is  whether  there  was  substantial  evidence 
to  support  the  order. 

7.  The  pleadings  charged  that  the  new 
rates  were  unjust  in  themselves  and  by 
comparison  with  others.  This  was  denied 
by  tiie  carrier.  The  Commission  considered 
evidence  and  made  findings  relating  to 
rates  which  the  carrier  insists  had  been 
compelled  by  competition  and  were  not  a 
proper  standard  by  which  to  measure  those 
here  involved.  The  value  of  such  evidence 
necessarily  varies  according  to  circum- 
stances, but  the  weight  to  be  given  it  is 
peculiarly  for  the  body  experienced  in  such 
matters  and  familiar  with  the  complexi- 
ties, intricacies,  and  history  of  rate  mak- 
ing in  each  section  of  the  country.  So, 
too,  the  fact  that  a  commodity  rate  is  low 
may  cast  some  light  on  the  reasonableness 
of  the  higher  rate  on  the  class  from  which 
that  commodity  was  taken  or  to  which 
it  might  legally  be  restored. 

It  is  true  that  the  old  low  locals  from 

Mobile  (west)  to  New  Orleans  were  main- 

tained»    while    those    from    New    Orleana 

(east)   to  Mobile  were  raised  is  not  eon- 

elusive  against  the  reasonableness  of  new 

OOltarifT  put  in  force  in  1007.    But  it  ^lras 

a  fact  tending  to  support  the  eonelusion,  un- 

/ms  the  difl'erence  was  shown  to  have  been 

wmrrmDted   bjr  proper   rate-making   rules. 

Of  the  muiBeiency  of  the  expUuimtian,  in- 


eluding  the  extent  of  the  differsnoe  in 
empty-car  movement,  the  CommiMion  was 
authorized  to  judge.  It  also  had  before  it 
the  company's  financial  statement  and  gen* 
eral  tariff  sheets, — against  whieh  was  the 
testimony  for  the  carrier,  tending  to  prove 
that  the  rate  to  New  Orleans  was  low  in 
fact,  and  by  comparison  with  thoae  in  f oroo 
over  other  parts  of  the  earrier'a  system^ 
and  on  other  lines  in  the  same  territory, 
even  though  this  particular  part  of  the 
road  ran  through  a  sparsely  settled  ooun* 
try,  with  expensive  trestles  and  bridgea, 
frequently  damaged  by  storms  from  the 
Gulf,  and  expensive  to  maintain. 

8.  But  these  facts  did  net  stand  alona. 
It  appeared  that  for  many  years  prior  to 
1007  the  carrier  had  maintained  low  loeals 
from  New  Orleans  to  Mobile  and  Pensa- 
cola. When  first  put  in  fores  they  were 
abnormally  low  because  oompelled  by  water 
competition,  and  therefore  furnish  no  just 
standard  of  reasonableneaa.  And  if  when 
that  competition  disappeared  the  rates  had 
been  advanced,  no  inference  adverse  to  the 
railroad  could  have  been  drawn  from  the 
increase.  Interstate  Commeroe  Commis- 
sion V.  Chicago  G.  W.  R.  Co.  200  U.  8. 
108,  62  L.  ed.  706,  28  Sup.  Ct  Rep.  408. 
The  answer  of  the  railroad  company  ad- 
mits  that  this  water  competition  had  ceased 
to  exist.  The  date  is  not  definitely  stated* 
but  it  is  fairly  inferable  that  the  water 
competition  was  not  potential  for  some 
years  before  the  inereaae  in  rates  in  1007. 
When  made,  the  inereaae  was  not  because 
of  the  absenoe  of  water  competition,  but 
to  make  the  sum  of  the  locals  correspond 
with  the  through  rates.  Under  the  cir- 
cumstances the  maintenanoe  of  these  low 
rates  after  the  water  competition  disap- 
peared tends  to  support  the  theory  that 
by  an  increase  of^business  or  other  cause 
they  had  become  reasonable  and  compensa- 
tory. 

0.  From  the  appellee's  stendpoint,  prob- 
ably a  principal  ^objection  to  tiie  or-[100 
der  complained  of  is  that  it  will  upset  the 
Cooley  award,  under  which  rates  have  been 
adjusted  throughout  a  large  section.  But 
that)  too,  was  a  matter  for  eonaideration 
by  the  Commission,  which  by  thia  order 
has  not  lost  power  to  restore  the  old  rates, 
or  to  make  Changes  in  the  new  if  it  shall 
be  found  that  those  put  in  foroe  un- 
justly discriminate  in  favor  of  New  Or- 
leans against  other  eities. 

The  order  of  the  Commission  restoring 
a  local  rate  that  had  been  in  foree  for 
many  years,  and  making  a  corresponding 
reduction  in  the  through  rate,  was  not 
arbitrary,  but  sustained  by  substantial, 
though  confiicting,  evidence.  The  eourte 
eannot   settle  the  confiict»  nor  put  tlieir 
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DOMINGO   QUINTANA. 
(Sm  8.  C.  Reportor'B  ed.  100-108.) 


I.  The  wle  uwrtad  error  »iMd  on  a 
writ  of  error  from  the  Federal  Supreme 
Court  to  the  dUtriet  oourt  of  the  UDit«d 
Btatea  for  Porto  Rico  cannot  be  uid  to  be 
M  whollj  trivoloua  and  unaubatantial  aa 
to  require  an  affinnance  of  the  judgment  be- 
low on  motion,  where  it  ii  grounded  upon 
the  refnaal  of  defendant'!  request  to  con- 
tinue a  cause  aet  for  trial  on  the  fonrth 
daj    after    a   mistrial,    he   baaing   aueh    re- 


who,  in  reliance  upon  irhat  la 
elaimed  to  be  a  long-eetablisbed  practice 
to  put  luch  cases  over  the  term,  have  been 
discharged  and  permitted  to  depart  for 
thair  homes,  since  lueh  aasertion  presents 
a  nbstantial  question  of  the  abnse  ot  the 
trial  court's  dieeretioii. 

[ror  otbar  caacs,  we  Appoal  and  Krroi.  VII, 
s;  Vllt.  1,  Z,  Id  Diseat  Sap.  Ct.  IBOB.] 

Appeal  —  bill  ot  «sc«ptloiu  —  settle- 
ment —  de«th  ot  trial  Judge. 
2.  A  controTersf  over  the  settlement  ot 
a  bill  of  exeaptlona  in  a  case  tried  before 
a  Judge  of  the  district  court  of  the  United 
States  for  Porto  Rico,  tbe  bearing  ot  which 
was  continued  because  ot  his  Illness,  and 
which  remained  unaetad  upon  at  his  death, 
is  goTerned  br  the  provisions  ot  V,  S.  Rev. 
But  I  8B3,  U.  S,  Comp.  SUt.  1901,  p.  096, 
eonferrlng  authority  upou  and  maLing  it 
the  duty.  If  poesible,  ot  any  judge  of  a  court 
In  which  a  ease  was  tried,  or  the  sucees- 
e  of  the  trial  judge,  to  allow  and 


other  diaabilitj,  unable  to  allow  and  sign 
snehbUl. 

]  Error.  T.  a, 

Appeal  —  dlamisaal  —  delay  in  settllns 
bill  ot  exceptions. 

8.  A  motion  to  dismiss  a  writ  of  error 
to  the  diatriet  court  of  the  United  SUtes 
ler  tba  district  of  Porto  Rico  for  the  want 
of  a  bill  of  exceptions  waa  denied  without 
prajndii^  to  a  renewal  of  the  motion  in 
eaaa  of  further  unreasonable  delay,  where 
tba  trial  Judge,  after  continuing  the  hear- 


the  bill  because  of  his  illness,  died  without 
furtlier  acting,  and  where  neither  party 
thereafter,  and  after  an  order  of  the  Fed- 
eral Supreme  Court  overruling  a  prior  mo- 
tion to  dismiai,  toolc  any  steps  to  have  the 
bill  settled  by  the  tritu  judge's  sutMessor 
in  office,  and  where  tbe  dismissal  might  oo- 
casion  injustice. 

[For  otber  cases,  see  Appeal  and  Brnir,  Til. 
1.  e.  In  DlsMt  Bap.  Ct.  1908.1 

(No.  880.] 

Argued  January   6   and   T,    1918.   Decided 
January  27,  10  IS. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  Porto  Rico  to  review 
a  judgment  entered  upon  a  verdict  in  favor 
of  plaintiff  in  an  action  on  a  policy  of  Are 
insurance.  Motion  to  dismiss  or  afBnn 
denied  without  prejudice. 

Tbe  facts  are  stated  in  the  opinion. 

Mr.  Frederic  D.  HcKenner  argued  the 
cause,  and,  with  Measrs.  J.  Spalding  Flan- 
nery  and  Williara  Hits,  filed  a  brief  for 
plaintiff  in  error: 

Where  a  party  without  laches  on  his  part 
loses  the  benefit  of  bis  exceptions  through 
the  death  or  illness  of  the  (trial)  judge, 
a  new  trial  will  be  granted. 

Hume  T.  Bowie,  148  U.  B.  S4S,  2S3,  87 
L.  ed.  438,  440,  13  Sup.  Ct.  Rep.  S82. 

With  respect  to  errora  apparent  on  the 
record,  no  formal  or  technical  bill  of  ex- 
ceptions is  neceasary  to  enable  the  appel- 
late court  to  exerciae  its  powera. 

Moliue  Plow  Co.  V.  Webb,  141  U.  8.  816, 
022,  023,  35  L.  ed.  879,  881,  12  Sup.  Ct  Rep. 
100 ;  Baltimore  &  P.  R.  Co.  v.  Sixth  Freaby. 
Church,  91  U.  S.  127,  23  L.  ed.  200;  Ben- 
nett V.  Butterworth,  11  How.  008,  075,  13 
L.  ed.  869,  862;  Young  v.  Martin,  8  Walt. 
am,  3S7,  19  L.  ed.  418,  419;  Clinton  t. 
MuBouri  P.  R.  Co.  122  U.  S.  4S9,  474,  30 
L,  ed.  1214,  121G,  7  Sup.  Ct  Rep.  I2S8. 

To  mulct  a  person,  natural  or  artiBcial, 
by  the  judgment  or  decree  of  a  court  witii- 
out  having  first  afforded  such  person  oppor' 
tunity  to  be  heard  in  defense  is  contrary 
to  fundamental  principles  for  the  adminis' 
tratiOD  of  justice,  and  constitutes  a  denial 
of  due  process  of  law  aa  understood  and 
practised  in  dvlliied  and  enlightened  com' 
munitiea. 

RoUer  v,  Holly,  176  U.  S.  398,  44  L.  ed 
G20,  20  Sup.  Ct  Rep.  410;  Hovey  t.  Elliott 
107  U.  8.  409.  42  L.  ed.  216,  17  Sup.  Ot 


Hon. — On    the    disposition    of    appeal  [  note  to  Garrod  v.  Daataa,  61  L.  ed.  U.  B 
where,  -vithout  fault  of  appellant  the  record  \'" 
fa  loat  or  Incomplete — see  note  to  Bailey  v. 
TJaltedBUtea,  26  L.R.A.(N.S.)   800. 

On  the  apellate  jurisdiction  of  Federal    , 
i«prM»«  Com  onr  Porta  Rioo  courti — ice   i 


On  the  practice  and  procedure  govenin| 

the  transfer  of  causea  to  t^  f  «&ht^  %< 

preme  Cotul  on  WT\t  ol  WTOt  ox  a.'OTj*^— ' 

I    note  to  WtAdiug  i.  ■tt<!3\«,  «  \A-K.  l 
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Rep.   841;    McVeigh   ▼.   United   SUtes,   11 
Wall.  259,  20  L.  ed.  80. 

Mr.  Clement  L.  Bouv6  argued  the  cause, 
%nd,  with  Mr.  Hector  H.  Scoville,  filed  a 
^rief  for  defendant  in  error: 

The  presence  or  absence  of  rules  in  the 
supreme  court  of  Porto  Rico  governing  the 
settlement  of  bills  of  exceptions  in  no  way 
affected  the  situation  which  confronted  the 
plaintiff  in  error  when  Judge  Jenkins  died 
leaving  the  bill  unsettled.  Such  proceed- 
ings are  to  be  regulated  by  acts  of  Con- 
gress, or,  when  they  are  silent,  by  methods 
derived  from  the  common  law,  or  from  the 
rules  and  practice  of  the  courts  of  the 
United  States. 

Ex  parte  Chateaugay  Ore  &  Iron  Co.  128 
U.  S.  544,  653,  556,  32  L.  cd.  608,  511,  612, 
9  Sup.  Ct.  Rep.  160;  Nudd  v.  Burrows,  91 
U.  S.  426,  23  L.  ed.  286;  Indianapolis  & 
St.  L.  R.  Co.  V.  Horst,  93  U.  S.  291,  23 
L.  ed.  898. 

Defendant's  right  to  settle  being  extended 
until  the  following  term,  it  is  idle  to  con- 
tend that  the  death  of  the  judge  who  or- 
dered the  continuance  could  leave  the  de- 
fendant in  the  position  of  bavins  no  remedy 
except  a  new  trial,  as  is  argued  here.  An- 
other judge  was  appointed  before  whom 
the  matter  should  in  due  course  have  been 
taken  up,  who,  as  the  successor  of  his 
predecessor,  could  exercise  the  same  powers 
and  had  the  right  to  act  upon  every  case 
that  remained  undecided  upon  the  docket 
as  fully  as  his  predecessor  could  have  done 
(Life  &  F.  Ins.  Co.  v.  Wilson,  8  Pet  292, 
300,  8  L.  ed.  949,  953) ;  and  for  cases  hold- 
ing that  a  succeeding  judge  can  settle  and 
sign  a  bill  of  exceptions  left  unsettled  by 
his  predecessor,  see  Bowden  v.  Wilson,  21 
Fla.  168;  Ketcham  v.  Hill,  42  Ind.  70. 

An  affidavit  offered  in  a  case  is  not  part 
of  the  record  unless  brought  up  by  an  agreed 
statement  of  facts,  special  verdict,  or  bill 
of  exceptions. 

Clune  V.  United  SUtes,  169  U.  S.  590,  40 
L.  ed.  269,  16  Sup.  Ct.  Rep.  126;  Nelson 
V.  Flint,  166  U.  S.  276,  41  L.  ed.  1002,  17 
Sup.  Ct.  Rep.  576;  Evans  v.  Stettnisch,  149 
U.  S.  605,  37  L.  ed.  866,  13  Sup.  Ct.  Rep. 
931. 

All  that  is  before  the  court  is  that  the 
defendant  below  moved  for  a  continuance, 
which  was  denied  by  the  trial  court.  This 
is  but  the  exercise  of  the  ordinary  dis- 
cretionary powers  of  a  trial  court,  and 
therefore  does  not  per  se  constitute  error  on 
the  face  of  the  record.  Abuse  of  these 
powers  is  not  to  be  presumed ;  the  only  way 
to  show  such  abuse  is  to  incorporate  the 
facta  substantiating  it  in  the  record  in  the 
metboda  provided  by  law.  As  this  was  not 
i^tm^  the  qaett/ott  ig  Dot  pre§ented  here. 


Pickett  V.  United  SUtes,  216  U.  6.  466^ 
460,  54  L.  ed.  666,  569,  30  Sup.  Ct.  Rep. 
266. 

The  writ  of  error  was  taken  for  purposes 
of  delay  only. 

West  Wisconsin  R.  Co.  v.  Foley,  94  U. 
S.  100,  24  Lw  ed.  71;  Hennessy  ▼.  Sheldon, 
12  WaU.  440,  20  L.  ed.  446;  Nelson  v. 
Flint,  166  U.  S.  276,  41  L.  ed.  1002,  17 
Sup.  Ct.  Rep.  576. 

Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court: 

In  1911  defendant  in  error  moved  under 
rule  9  to  docket  and  dismiss  the  writ  of 
error  for  failure  to  file  the  record.  Plain- 
tiff in  error  opposed  because  a  bill  of  ex- 
ceptions was  yet  unsettled  in  the  hands  of 
the  court  below,  and  the  motion  was,  on 
April  3,  1911,  denied  "without  prejudice 
to  a  renewal  of  same  if  case  is  not  docketed 
within  a  reasonable  time  after  the  bill 
of  exceptions  is  settled."  Shortly  there- 
after, on  May  3,  1911,  there  was  filed  as 
a  transcript  a  paper  containing  the  plead- 
ings and  certain  journal  entries  and  other 
documents  purporting  *to  relate  to[101 
proceedings  had  in  the  cause  in  the  court 
below,  and  to  certain  steps  stated  to  have 
been  taken  concerning  a  bill  of  exceptions^ 
there  being,  however,  no  such  bill  in  the 
record.  Putting  out  of  view  the  statements 
made  exhibiting  the  facts  and  circumstances 
which  gave  rise  to  the  reserving  of  an  ex- 
ception, and  the  preparation  of  a  bill  of 
exceptions,  and  the  effort  to  settle  the  same* 
and  looking  only  at  the  pleadings  and  jour- 
nal entries  properly  embraced  in  the 
ord,  the  following  is  shown: 

The  suit,  on  November  29,  1910, 
tried,  resulting  in  a  failure  of  the  jury  to 
agree.  On  December  2,  1910,  the  case  was 
set  for  retrial  at  10  a.  m.  on  the  follow- 
ing day.  When  the  case  was  called  for 
trial,  defendant  asked  a  postponement  ''on 
account  of  the  short  time  at  his  disposal 
to  prepare  the  defense  in  the  ease."  On 
this  request  being  denied  an  exception  was 
taken  and  the  counsel  for  the  defendant 
withdrew.  After  the  introduction  of  evi- 
dence for  the  plaintiff,  the  jury,  as  in- 
structed by  the  court,  returned  a  verdict 
for  the  plaintiff,  upon  which  judgment  was 
entered.  It  is  to  this  judgment  that  the 
writ  of  error  is  directed,  it  having  been  al- 
lowed by  the  trial  judge  shortly  after  the 
trial,  a  supersedeas  bond  having  been  also 
approved  about  the  same  time.  The  as- 
signment of  errors  was  based  solely  on 
error  asserted  to  have  been  committed  in 
refusing  the  request  to  continue  the  case. 
It  appears  also  from  the  record  that  a  bill 
of  exceptions  wss  tendered  to  the  court  for 
approfiX  which  bill  presumably  contained 
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a  tUtement  of  facU  connected  with  the  re- 
fusal of  the  continuance  which  were  relied 
upon  to  Buetain  the  aesignment  of  error 
made  on  that  subject. 

The  matter  is  again  before  us  on  a  mo- 
tion  to   dismiss   because  there   is  nothing 
within  our  jurisdiction  to  review,  as  there 
is  no  bill  of  exceptions,  or  to  affirm,  be- 
cause of  the  wholly  frivolous  and  unsub- 
stantial character  of  the  ground  of  error 
relied   upon;    that-  is,   the  failure   of   the 
court  below  to  grant  a  continuance. 
108]     *It  is  obvious  that  these  proposi- 
tions, inherently  considered,  rest  upon  an 
identical   foundation    (Deming    v.    Carlisle 
Packing  Co.  decided  December  2,  1912  [226 
U.  S.  102,  snte,  140,  33  Sup.  Ct.  Rep.  80) ; 
and  we  come  to  dispose  of  them  in  that  as- 
pect, considering  first  the  more  far-reaching 
of  the  two;  that  is,  the  asserted  frivolous 
character   of   the  error  relied  upon.     We 
must,  of  course,  approach  the  subject  upon 
the  assumption  that  it  is  urged  upon  the 
hypothesis   tliat   the   record   is   in   such   a 
state  as  to  justify  us  in  disposing  of  the 
matter.    This  assumption  must  be  indulged, 
because  if  it  is  not,  there  would  be  no  way 
of   testing   the   merits    of    the   contention, 
and   it   would   consequently   resolve   itself 
into  a  mere  change  in  the  form  of  stat- 
ing the  proposition  that  because  there  was 
BO  bill  of  exceptions,  there  was  nothing  for 
consideration.     Coming   to   test   the   ques- 
tion  of   the   frivolity   of   the  error   relied 
upon  in  the  light  of  the  assumption  just 
stated,  we  deem  it  necessary  merely  to  out- 
line the  facts   which   it  is  insisted  would 
have  been  disclosed  had  a  bill  of  exceptions 
been   settled,  as  follows:     After  the  fail- 
ure of  the  jury  to  agree,  in  reliance  upon 
what  was  asserted  to  be  a  practice  which 
had  prevailed  from  the  organization  of  the 
court,  where  there  had  been  a  disagreement 
of  the  jury,  to  carry  a  case  over  for  trial 
before  another  venire  at  the  following  term, 
the  witnesses  for  the  defendant  were  dis- 
charged and   allowed  to  depart  for  their 
homes;   and  on  the  assigning  of  the  case 
for  a  retrial,  the  request  for  continuance 
was  based  on  the  physical  impossibility  of 
bringing  the  witnesses  back  in  time  to  be 
heard,  and  to  enable  that  purpose  to  be  ac- 
complished a  continuance  of  five  days  was 
prayed  and  refused.     Under  this  assumed 
state  of   facts  we  content  ourselves  with 
saying  that  there  is  no  room  for  holding 
that  the  assertion  of  error  based  upon  the 
refusal  to  continue  was  so  devoid  of  founda- 
tion as  to  be  merely  frivolous  in  character. 
We  say  this  because,  while  the  elementary 
rule  is  that  the  granting  or  refusing  of  a 
continuance  is  within  the  discretion  of  a 
104]trial  court, — a  discretion  *which  will 
not  be  lightly  interfered  with, — it  ia  equally 
#7  />•  ed. 


elementary  that  where  it  is  manifest  thai 
there  has  been  a  plain  abuse  of  discretion 
the  duty  to  correct  arises. 

This  brings  us  to  the  motion  to  dismiss; 
and  its  determination  depends  on  the  facts 
concerning  the  alleged  bill  of  exceptions, 
and  whether  there  has  been  such  laches 
on  that  subject  as  to  require  a  dismissal. 

The  mistrial,  the  assignment  for  a  re- 
trial, the  application  for  a  continuance, 
and  its  refusal  and  the  reserving  of  an  ex* 
ception,  the  verdict  and  judgment  and  tha 
allowance  of  the  writ  of  error  and  tha 
tendering  of  a  bill  of  exceptions  on  the  sub- 
ject for  settlement,  as  shown  by  the  record, 
have  already  been  stated  in  detail  and  we 
need  not  repeat  those  statements.  Certain 
is  it  that  the  bill  remained  unsettled  in 
the  hands  of  the  court  when  the  previous 
order  of  this  court,  declining  to  dismiss  for 
want  of  filing  of  the  record,  was  entered* 
Indeed,  it  is  shown  by  the  record  that  on 
the  4th  of  April,  1911,  the  day  after  the 
previous  application  to  dismiss  because  of 
the  want  of  a  bill  of  exceptions  was  by  this 
court  denied,  the  court  below  entered  the 
following  order: 

"In  view  of  the  illness  of  the  judge  of 
this  court  it  is  hereby  ordered  that  the 
allowance  and  approval  of  the  bill  of  ex- 
ceptions in  the  above-entitled  cause,  here- 
tofore under  consideration,  is  hereby  con- 
tinued over  to  the  approaching  April  term 
of  this  court." 

It  is  conceded  1^  counsel  for  both  parties 
that  Judge  Jenkins,  who  thus  continued 
the  hearing  of  the  controversy,  never  fur- 
ther acted  upon  the  matter,  because  shortly 
after  he  left  Porto  Rico  for  the  United 
States,  where  he  remained  until  his  death 
in  the  following  June.  It  is  likewise  con- 
ceded that  the  successor  in  office  to  Judge 
Jenkins— Judge  Charlton — ^was  appointed 
and  held  the  court  from  August  14,  1911, 
until  October  7,  1911,  and  a  further  term 
from  October  9,  1911,  untU  AprU  13,  1912. 
There  is  also  a  certificate  of  the  clerk  con- 
tained *in  the  motion  papers  to  the[105 
effect  that  no  steps  were  taken  by  anyone  to 
procure  action  by  Judge  Charlton  looking  to 
the  settlement  of  the  bill  of  exceptions. 
And  it  is  the  neglect  during  the  time  stated 
to  press  for  a  settlement  of  the  bill  of  ex- 
ceptions by  Judge  Charlton  which  forms  the 
basis  of  the  laches  which  it  is  insisted  re- 
quires a  dismissal  of  the  writ  of  error. 
While  insisting  on  laches,  it  is  admitted 
(citing  Hume  v.  Bowie,  148  U.  S.  246,  263, 
37  L.  ed.  438,  440,  13  Sup.  Ct.  Rep.  682) 
that  if  there  was  no  legal  possibility  of  hav- 
ing the  bill  of  exceptions  settled,  and  the 
right  thereto  was  lost  without  any  fault 
on  the  part  ol  th«  \\«Aii\.\VL  \^  vt^^t^  >^^ 
duty  would  o\>ia\ii  \ft  arwil  e^  "wj^  \.\Ss\» 
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Pasaing  the  conaidMrMm  of  whether  the 
provieiona  of  §  210  of  the  Code  of  Cml  Pro- 
cedure of  Porto  Rico,  copied  in  the  margin,! 
are  applicable  to  the  district  court  of  the 
United  States  for  Porto  Rico  (see  Ex  parte 
Chateaugay  Ore  k  Iron  Co.  128  U.  S.  544, 
32  L.  ed.  508,  0  Sup.  Ct  Rep.  160),  and 
whether,  if  applicable,  the  adoption  of  rules 
on  the  subject  was  essential  to  give  it  full 
efficacy,  we  are  of  opinion  that  §  063  of 
the  Revised  SUtutes  (U.  S.  Comp.  Stat. 
1001,  p.  606),  also  copied  in  the  margin,t 
106]conf erred  authority  *and  made  it  the 
duty,  if  possible,  of  any  judge  of  the  court 
below,  successor  in  office  to  Judge  Jenkins, 
to  consider  and  settle  the  controversy  con- 
cerning the  bill  of  exceptions.  Although  of 
this  opinion,  we  do  not  think  our  duty  exacts 
under  the  circumstances  of  this  case  that 
we  dismiss  for  the  want  of  a  bill  of  excep- 
tions. On  the  contrary,  we  are  of  opinion 
that  our  duty  is  to  alTord  an  opportunity 
to  the  parties  to  avail  of  the  provisions  of 
Rev.  Stat.  §  063,  so  that  the  record  may  be 
completed,  to  the  end  that  the  merits  of 
the  writ  of  error  may  be  disposed  of.  Brief- 
ly stated,  we  reach  this  conclusion  for  the 
following  reasons:  (1)  because  we  think 
there  is  no  just  ground  for  treating  our 

previous  order  as  an  affirmative  direction 
to  seek  the  settlement  of  the  bill  of  ex- 
ceptions from  the  successor  in  office  of 
Judge  Jenkins,  because  at  the  time  that  or- 
der was  entered  Judge  Jenkins  was  dis- 
charging his  duties,  and  in  fact  the  order, 
continuing  over  the  term  the  settlement 
of  the  bill  of  exceptions,  was  made  by  him 
while  the  previous  motion  to  dismiss  was 
here  under  consideration;  (2)  because 
there  was  some  reason  for  considering  that 


the  provision  of  the  Porto  Rican  Code 
to  which  we  have  referred  did  not  applj 
to  proceedings  in  the  court  below,  and  there 
was  also  some  *room  for  reaaonable[107 
doubt  as  to  whether  the  provisions  ot  Rev. 
Stat.  §  053,  governed  the  matter  in  hand* 
thereby  rebutting  the  inference  that  the 
mere  failure  to  apply  to  the  successor  ef 
Judge  Jenkins  for  a  settlement  of  the  bill  of 
exceptions  was  either  a  waiver  of  the  writ 
of  error  or  an  election  .to  stand  upon  the 
imperfect  record  as  filed  in  this  court,  with« 
out  reference  to  the  settlement  of  the  bill 
of  exceptions;  (3)  because  the  delay  in 
the  settling  of  the  bill  of  exceptions  ob- 
viously, in  part,  at  least,  arose  from  the 
objection  of  defendant  in  error,  plaintiff 
below,  who,  equally  with  plaintiff  in  error, 
took  no  steps  after  the  order  of  this  court 
overruling  the  prior  motion  to  dismiss  and 
the  death  of  Judge  Jenkins,  to  have  the  bill 
settled  by  his  successor;  (4)  because  the 
failure  of  the  court  to  instruct  a  verdict 
on  the  first  trial  and  this  disagreement 
of  the  jury  all  serve  to  indicate  that  the 
defense  may  not  have  been  wholly  devoid 
of  merit;  and  (6)  because  if  the  facta 
stated  extraneous  to  the  record  concern- 
ing the  bill  of  exceptions,  which  we  have 
noticed  for  the  purpose  of  the  motion  to 
affirm,  be  taken  as  true,  it  might  result 
that  a  dismissal  for  want  of  a  settlement 
of  the  bill  of  exceptions  would  occasion 
injustice,  amounting  to  a  possible  condem- 
nation without  a  reasonable  opportunity 
to  be  heard.  Indeed,  the  admonition  whieh 
arises  from  this  last  consideration  ia  co- 
gently re-enforced  when  the  subject-matter 
to  which  the  bill  of  exceptions  related,  the 
mere    refusal    to   grant   a   continuance,   ia 


fA  judge  or  judicial  officer  may  settle 
and  sign  a  bill  of  exceptions  after  as  well 
as  before  he  ceases  to  be  such  judge  or 
judicial  officer.  If  such  judge  or  judicial 
officer,  before  the  bill  of  exceptions  is  set- 
tled, dies,  is  removed  from  ufllce,  becomes 
disqualified,  is  absent  from  said  island,  or 
refuses  to  settle  the  bill  of  exceptions,  or 
if  no  mode  is  provided  by  law  for  the  set- 
tlement of  the  same,  it  shall  be  settled  and 
certified  in  such  manner  as  the  Supreme 
Court  may  b^  its  orders  or  rules  direct. 
Judges,  judicial  officers,  and  the  Supreme 
Court  shall  respectively  possess  the  same 
power,  in  settling  and  certifying  statements, 
as  is  by  this  section  conferred  upon  them  in 
settling  and  certifying  bills  of  exceptions. 
(That  a  bill  of  exceptions  allowed  in  any 
cause  shall  be  deemed  sufficiently  authenti- 
cated if  signed  by  the  judge  of  the  court 
in  which  the  cause  was  tried,  or  by  the 
preeidinff  jud^e  thereof  if  more  than  one 
judge  siS  at  the  trial  of  the  cau3e,  without 
any  seal  of  the  court  or  judge  annexed 
tAereto.  And  in  cMse  the  Judge  l^fore  whom 
t/te  emuBe  bas  heretofore  ieen  or  nuLy  here- 


after be  tried  is,  by  reason  of  death,  sick- 
ness, or  other  disability,  unable  to  hear  and 
pass  upon  the  motion  for  a  new  trial,  and 
allow  and  sign  said  bill  of  exceptions,  then 
the  judge  who  succeeds  such  trial  judge, 
or  any  other  judge  of  the  court  in  which  tne 
cause  was  tried,  holding  such  court  there- 
after, if  the  evidence  in  such  cause  has 
been  or  is  taken  in  stenographic  notea,  or 
if  the  said  judge  is  satisfied  by  any  other 
means  that  he  can  pass  upon  such  motion 
and  allow  a  true  bill  of  exceptions,  shall 
pass  upon  said  motion  and  allow  and  sign 
such  bill  of  exceptions;  and  his  ruling  upon 
such  motion  and  allowance  and  signing  of 
such  bill  of  exceptions  shall  be  aa  valid  aa 
if  such  ruling  and  allowance  and  aigning  of 
such  bill  of  exceptions  had  been  made  by 
the  judge  before  whom  such  cause  waa 
tried;  but  in  case  said  judge  is  satisfied 
that,  owing  to  the  fact  that  he  did  not  pre- 
side at  the  trial,  or  for  any  other  cause, 
that  he  cannot  fairly  pass  upon  said  mo- 
tion, and  allow  and  sign  said  Dill  of  excep- 
tions, then  he  may  in  his  discretion  grant 
a  new  trial  to  the  party  moving  therefor 
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taken  into  view,  and  the  long  delay  and 
preaumed  hesitancy  which  followed  in  set- 
tling the  bill  of  exceptions  are  borne  in 
mind. 

We  shall  therefore  refuse  the  motion 
both  to  dismiss  and  affirm,  without  preju- 
dice, howerer,  to  the  right  to  renew  the 
same  unless  plaintiff  in  error  within  a  rea- 
sonable time  applies  to  and  diligently  seeks 
the  settlement  of  the  bill  of  exceptions  at 
the  hands  of  the  successor  in  office  of  Judge 
Jenkins,  or  any  Judge  empowered  by  as- 
lOSJsignment  *or  otherwise  to  discharge 
the  duties  of  a  Judge  of  the  court  below.f 
And  we  further  direct  that  the  bill  of  excep- 
tions when  settled  shall  be  promptly  in- 
eluded  in  a  supplementary  transcript  of 
record,  or  the  reasons  for  a  failure  to  set- 
tle the  UU,  if  the  Judge  below  finds  it  im- 
possible to  do  so,  be  certified  to  this  court. 

Motion  to  dismiss  or  affirm  denied  with- 
out prejudice. 


FBEDEBICK  DbBABY  ft  COMPANY, 
Plffs.  in  Err., 

T. 

STATE   OF   LOUISIANA. 

(See  S.  C.  Beporter's  ed.  108-111.) 

Commeroe  —  in  intoxicating  liquors  — 
■ales  in  original  pacduiges  —  Wilson 


Sales  within  a  state  in  the  original  pack- 
age of  intoxicating  liquors  imported  from 
foreign  countries  may  be  subjected  to  a 
state  license  tax  imposed  in  the  exercise 
of  the  police  power,  in  Tiew  of  the  provi- 
sions of  the  Wilson  act  of  August  8,  1890 
(26  Stat,  at  L.  313,  chap.  728,  U.  S.  Comp. 
Stat.  1001,  p.  3177),  subjectins  to  laws 
so  enacted   ''all"   intoxicating  liquors   ar- 

tSee  the  act  of  Congress  approved  Jan- 
uary 7,  1018,  entitled,  "An  Act  to  Pro- 
vide for  Holdinff  the  District  Court  of  the 
United  States  for  Porto  Bioo  During  the 
Absence  from  the  Island  of  the  I^ited 
States  District  Judge,  and  for  the  Trial  of 
Cases  in  the  Event  of  the  Disqualification 
of  or  Inability  to  Act  by  the  &id  Judge." 


riving  in  the  state  to  tne  same  extent  as 

liquors  produced  therein. 

[For  other  cases,  see  Commerce,  IV.  b,  2,  la 
Digest  Sap.  Ct  1008.] 

[No.  606.] 

Submitted  January  10,  1013.    Decided  Jan- 
uary 27,  1013. 

IN  EBBOB  to  the  Supreme  Court  of  the 
State  of  Louisiana  to  review  a  Judgment 
which,  reversing  a  Judgment  of  the  Civil 
District  Court  for  the  Parish  of  Orleans, 
enforced  a  state  license  tax  upon  sales  in 
the  original  packages  of  intoxicating  li- 
quors imported  from  foreign  countries. 
Affirmed. 

See  same  case  below,  130  La.  1000,  68 
So.  802. 

Messrs.  'J.  D.  Rouse,  William  Grant, 
and  William  B.  Grant  submitted  the 
cause  for  plaintiffs  in  error: 

The  operation  of  the  Wilson  act  is  con- 
fined to  liquors,  the  subject  of  interstate 
commerce. 

Delamater  v.  South  Dakota,  205  U.  S. 
08-08,  61  L.  ed.  724-728,  27  Sup.  Ct.  Bep. 
447,  10  Ann.  Cas.  733. 

The  words  ''imported"  and  "importation" 
each  have  a  distinct  and  well-settled  mean- 
ing in  law,  "importation"  being  defined  as 
"the  act  of  bringing  goods  and  merchandise 
into  the  United  States  from  a  foreign  coun- 
try;" and  "an  imported  article  is  one 
brought  or  carried  into  the  country  from 
abroad." 

Bouvier's  Law  Diet.  Bawle's  Bev.  Amer- 
ican Steel  &  Wire  Co.  v.  Speed,  102  U.  8. 
500,  620,  48  L.  ed.  638,  546,  24  Sup.  Ct 
Bep.  365;  Brown  v.  Maryland,  12  Wheat. 
410,  6  L.  ed.  678;  Woodruff  v.  Parbam,  8 
Wall.  123,  10  L.  ed.  382. 

The  right  to  sell  the  imported  article  is 
not  limited  to  the  place  of  importation. 
The  importer  may  sell  the  same  when  and 
where  he  pleases  without  becoming  liable 
to  any  state  or  municipal  tax. 

State  ex  rel.  Gelpi  v.  Bd.  of  Assessors, 
46  La.  Ann.  146,  40  Am.  St.  Bep.  318,  15 


Note. — ^As  to  the  validity  generally  of 
state  regulation  of  the  sale  of  intoxicating 
liquors — see  notes  to  Bhodes  v.  Iowa,  42  L. 
•d.  U.  8.  1080,  and  Foster  v.  Kansas,  28  L. 
ed.  U.  8.  006. 

On  the  power  of  the  state  to  prohibit 
aolieitation  of  orders  for  intoxicating  liquors 
by  mail  sent  from  another  state — see  note 
to  R.  H  Boss  Ca  t.  State,  36  L.BJk.(N.S.) 
44S. 

On  shipping  liquor  C.  0.  D.  from  one 
■lata  into  another  without  previous  order  as 
iaterstaia  commerce — see  note  to  Adams 
Xzp.  Ca  T.  Com.  6  L.B.A.(N.S.)  630. 

As  la  whMt  if  ndBcimit  to  terminate  in- 


terstate  transportation  of  intoxicating  li- 

iuor — see  notes  to  State  v.  Intoxicating 
.iquors,  11  L.BJIl.(NJ3.)  560;  State  v.  In- 
toxicating Liquors,  23  L.BJk.(N.S.)  1020, 
and  State  v.  Intoxicating  Liquors,  20  L.B.A. 
(NJ3.)  745. 

On  the  right  of  prohibition  as  limited  by 
the  Federal  Constitution— see  note  to  State 
V.  Durein,  16  L.B.A.(N.8.)  023. 

On  the  original-package  doctrine — see  note 
to  Postal  Teleg.  Cable  Co.  v.  Adams,  80  L. 
ed.  U.  S.  811. 

As  to  what  constitutes  qhV^^imX.  ^t  >axkr 
broken  paokas%— eee  no^  \o  %\»Aa  ^«>&i\^^ 
30  LJ^.i^B.^  lO&V 
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So.    10;    Brown    v.    Maryland,    12    Wheat. 
419,  6  L.  ed.  678. 

Mr.  It.  O.  t^leasant,  Attorney  General 
of  Louisiana,  submitted  the  cause  for  de- 
fendant in  error.  Messrs.  William  W. 
Westerfield  and  Edward  Rightor  were  on 
the  brief. 

Memorandum  opinion,  by  direction  of 
the  court,  by  Mr.  Chief  Justice  White: 

DeBary  &  Company  seek  the  reversal  of 
a  judgment  for  the  amount  of  a  license  tax 
(act  No.  176  of  1908,  Session  Acts  of  that 
year,  p.  236)  for  engaging  '*in  the  busi- 
ness of  disposing  of  alcoholic  liquors  in 
less  quantities  than  5  gallons.''  It  was 
conceded  below  that  the  business  for  which 
the  license  was  exacted  consisted  only  in 
the  sale  in  the  original  packages  of  for- 
eign wine  or  liquor,  some  of  which  was 
imported  through  the  port  of  New  York  and 
some  through  the  port  of  New  Orleans,  a 
portion  of  that  which  was  brought  into  the 
port  of  New  York  having  been  stored  and 
subsequently  shipped  to  New  Orleans.  The 
court  below  held,  first,  that  imposing  the 
license  was  an  exertion  by  the  state  not 
only  of  its  revenue  powers,  but  of  its  police 
authority,  brought  into  play  for  the  pur- 
pose of  regulating  the  sale  of  liquor.  In 
consequence  of  the  provisions  of  the  act 
of  Congress  known  as  the  Wilson  act  (26 
Stat,  at  L.  313,  chap.  728,  U.  S.  Comp. 
Stat.  1001,  p.  3177),  and  the  decisions  of 
this  court  interpreting  and  applying  the 
same,  it  was  therefore  held  that  the  sale 
of  imported  liquor  in  the  original  pack- 
ages was  subject  to  state  regulation  and 
hence  the  license  was  valid;  second,  that 
even  if  the  Wilson  act  did  not  concern  li- 
quor imported  from  a  foreign  country, 
nevertheless  the  license  was  valid  because 
110]  *Bome  of  the  liquor  sold  had  been 
shipped  to  Louisiana  from  the  state  of  New 
York  after  its  importation  from  a  foreign 
country. 

Without  considering  the  second  proposi- 
tion, we  think  the  construction  given  to 
the  Wilson  act,  upon  which  the  first  propo- 
sition rests,  was  so  obviously  the  result 
of  the  text  of  that  act  as  interpreted  by 
the  decisions  of  this  court  as  to  leave  no 
room  for  controversy.  Pabst  Brewing  Co. 
V.  Crenshaw,  198  U.  S.  17,  49  L.  ed.  925, 
26  Sup.  Ct.  Rep.  552;  American  Exp.  Co.  v. 
Iowa,  196  U.  S.  133,  49  L.  ed.  417,  25  Sup. 
Ct  Rep.  182;  Vance  v.  W.  A.  Vandercook 
Co.  170  U.  S.  438,  42  L.  ed.  1100.  18  Sup. 
Ct  Rep.  674;  Rhodes  v.  Iowa,  170  U.  S. 
412,  42  L.  ed.  1088,  18  Sup.  Ct.  Rep.  664; 
Re  Rahrer,  140  U.  S.  645,  35  L.  ed.  672, 
11  Sup.  Ct  Rep.  865.  It  is  true  that  the 
eontravenleB  which  were  passed  upon  in 
<^  eited  cmmcb  concerned  not  iiquora  im- 


ported   into   the    United    States    from   for- 
eign countries,  but  only  liquors  which  had 
been  brought  in  from  oiie  state  to  another. 
But  this  fact  cannot  be  held  to  distinguish 
this  case  from  the  previous  decisions  with- 
out giving  effect  to  a  distinction  without  a 
difference.     To   bold   that   liquors   brought 
into  a  state  from  a  foreign  country  do  not 
become  subject  to  the  state  police  power 
until  sold  in  the  original  packages  would 
certainly  confiict  with  the  command  of  the 
statute  that  "all"  liquors  "transported  into 
any  state  or  territory,  or  remaining  there- 
in  for   use,   consumption,   sale,   or   storage 
therein,  sliall,  upon   arrival   in  such   state 
or   territory,   be   subject   to   the   operation 
and  effect  of  the  laws  of  such  state  or  ter- 
ritory  ...     as  though  such   liquids  or 
liquors  had  been  produced  in  such  state  or 
territory,  and  shall   not  be  exempt  there- 
from by  reason  of  being  introduced  therein 
in   original    packages   or   otherwise."     The 
word   "all"  causes  a   consideration   of  the 
point  of  origin  of  the  liquors  transported 
to  be  wholly  negligible,  and  this  irresistible 
conclusion  as  to  the  meaning  of  the  text 
is  rendered  if  possible  clearer  by  a  consid- 
eration of  the  intent  of  Congress  in  enact- 
ing the  Wilson  law.    In  reason  it  is  certain 
that    the    purpose    which    led    to    the    en- 
actment of  the  law  was  to  give  the  several 
^states  power  to  deal  with  all  liquors[lll 
coming  from  outside  their  limits  upon  ar- 
rival   and   before  sale,   thus   rendering  the 
state   police  authority   more   complete   and 
efiicacious  on  the  subject, — a  purpose  wlitch 
would  be  plainly  set  at  naught  by  exempt- 
ing  liquors   brought   into   a   state   from   a 
foreign  country  from  the  operation  of  the 
statute.     Indeed,  to  adopt  the  construction 
urged  would  not  only  give  rise  to  the  con- 
tradictions which  the  analysis  of  the  con- 
tentions  thus  make  plain,  but  would  com- 
pel us  to  say  that  Congress  intended  by  the 
Wilson    law    to   confer   upon    foreign    pro- 
ducers of  liquor  a  right  which  was  specific- 
ally denied  to  liquor  of  domestic  produc- 
tion. 

Afiirmed. 


TEXAS  &  NEW  ORLEANS  RAILROAD 
COMPANY,  Texarkana  &  Fort  Smith 
Railway  Company,  and  United  States 
Fidelity  &  Guaranty  Company,  Plffs.  in 
Err., 

V. 

SABINE  TRAM  COMPANY. 

(See  S.  C.  Reporter's  ed.  111-130.) 

Commerce  -*  local  or  foreign  —  conti- 
nuity of  transportation  —  state  re^n- 
lation. 

A  shipment  of  lumber  destined   by  the 


1912. 


TEXAS  &  N.  0.  R.  00.  t.  SABINE  TRAM  00. 


112, 113 


purehaaer  for  export,  made  by  the  seller 
under  a  local  bill  of  lading  from  an  interior 
point  in  Texas  to  a  Texas  Gulf  port,  at 
which  the  lumber  was  unloaded  witnout  de- 
lay by  the  purchaser's  order  into  slips  or 
docks,  in  reach  of  ship's  tackle,  and  was 
then  loaded  into  chartered  ships,  by  which 
it  was  carried  to  foreign  ports, — such  ship- 
ment not  being  an  isolated  one,  but  typical 
of  many  others, — constitutes  foreign  com- 
merce, and  as  such  is  governed  by  the  tar- 
iffs on  file  with  the  Interstate  Commerce 
Commission  to  the  exclusion  of  the  rates 
established  by  the  state  railroad  commis- 
sion, although  the  seller  had  no  connection 
with  the  lumber  after  it  reached  the  rail- 
way terminus,  and  had  no  concern  with  its 
destination  after  it  came  into  the  hands  of 
the  purchaser,  and  no  knowledge  thereof, 
and  although  the  lumber  had  no  definite 
foreign  destination  at  the  time  of  the 
initial  shipment. 

[For  other  cases,  see  Commerce,  I.  b;  III.  c, 
in  Digest  Sup.  Ct.  1008.1 

[No.  93.] 

Argued  December  17  and  18,  1912.    Decided 
January  27,  1913. 

IN  ERROR  to  the  Court  of  Civil  Appeals 
for  the  First  Supreme  Judicial  District 
of  the  State  of  Texas  to  review  a  judgment 
which  modified,  and,  as  modified,  afiirmed, 
a  judgment  of  the  District  Court  of  Jefl'er- 
son  County,  in  that  state,  for  the  recovery 
from  a  carrier  of  excessive  freight  charges, 
with  statutory  penalties  for  such  over- 
charge. Reversed  and  remanded  for  fur- 
ther proceedings. 

See  same  case  below,  —  Tex.  Civ.  App. 
— ,  121  8.  W.  266. 

Statement  by  Mr.  Justice  McKenna: 
The  question  in  the  case  is  whether 
shipments  of  lumber  on  local  bills  of  lad- 
ing from  one  point  in  Texas  to  another 
point  in  Texas,  destined  for  export  under 
the  circumstances  presently  to  be  detailed, 
were  intrastate  or  foreign  commerce. 

The  action  was  brought  by  defendant  in 
error,  here  called  the  Sabine  Company, 
against  the  railroad  companies  (we  shall 
so  designate  them  unless  it  be  necessary 
to  distinguish  them),  to  recover  the  sum 
of  $1,788.33,  alleged  to  be  due  for  over- 
charges in  freight  on  thirty- three  cars  of 
lumber  shipped  by  the  Sabine  Company 
from  RulifT,  in  the  state  of  Texas,  to  Sa- 
bine,   in    the    same    state,    the    shipments 


moving  from  the  initial  point  to  Beaumont 
over  one  of  the  roads,  and  from  Beaumont 
to  Sabine  over  the  other.  It  was  alleged 
that  the  legal  rate  applicable  to  the  ship- 
ments under  the  orders  of  the  Railroad 
Commission  of  Texas  was  6|  cents  per 
hundred  pounds,  and  that  the  railroad 
companies  collected,  over  the  protest  of  the 
Sabine  Company,  15  cents  per  hundred 
pounds  under  tariff's  filed  with  the  Inter- 
state Commerce  Commission,  amounting 
to  an  illegal  charge  of  8}  cents  per  hun- 
dred ^pounds.  Recovery  was  al8o[llS 
prayed  for  penalties  for  extortion  under  the 
laws  of  the  state  in  the  sum  of  $16,600,  the 
maximum  penalty  of  $500  per  carload,  upon 
the  assumption  that  each  car  was  a  sep- 
arate act  of  extortion,  or  the  sum  of  $13,- 
000,  if  shipment  on  different  days  should 
be   adjudged   to   be   separate   acts. 

The  railroad  companies  defended  on  the 
ground  that  the  shipments  were  foreign 
commerce  and  subject  to  a  charge  of  15 
cents  per  hundred  pounds,  and  that  such 
rate  had  been  established  by  them  and 
regularly  filed  with  the  Interstate  Com- 
merce Commission  in  accordance  with  the 
act  to  regulate  commerce. 

The  trial  court  charged  against  the  de- 
fense, and  also  that  the  freight  charges 
collected  having  been  paid  in  five  separate 
payments,  there  were  five  distinct  acts  of 
extortion  for  which  the  Sabine  Company 
was  entitled  to  recover  penalties  in  the 
sum  of  not  less  than  $625  nor  more  than 
$2,500;  that  is,  not  less  than  $125  nor 
more  than  $500  for  each  act. 

The  jury  returned  a  verdict  for  $1,788.33 
as  overcharges,  with  interest  at  6  per  cent 
per  annum  from  January  1,  t.1907,  and 
$1,785  penalties.  Judgment  was  entered  on 
the  verdict.  A  motion  for  a  new  trial 
was  denied,  and  the  case  was  then  taken 
to  the  court  of  civil  appeals.  There  wss 
a  cross  assignment  of  errors  by  the  Sabine 
Company,  complaining  of  the  ruling  of  the 
trial  court  in  finding  that  the  company 
was  only  entitled  to  five  penalties.  It 
consented  that  if  the  assignment  of  errors 
be  sustained,  the  court  could  render  judg- 
ment for  the  lowest  penalty,  $125.  Tlie 
court  sustained  the  assignment  and  modi- 
fied the  judgment  of  the  trial  court,  and 
rendered  judgment  for  penalties  in  the 
sum  of  $125  for  twenty-four  shipments, 
aggregating  $3,000.  A  writ  of  error  to 
review  the  judgment  of  the  court  of  civil 


Note. — On  local  transportation  of  goods 
part  of  interstate  or  foreign  shipment — 
■ee  notes  to  Gulf,  C.  &  S.  F.  R  Co.  v. 
Texas,  61  L.  ed.  U.  S.  640,  and  Missouri 
P.  R.  Co.  ▼.  Sherwood,  T.  &  Co.  17  L.R.A. 
643. 

At  im  when  the  traDBit  of  goods  corn- 
er Xt  ed. 


menced  in  another  state  may  be  deemed  to 
have  terminated  or  to  have  been  definitely 
interrupted  so  as  to  subject  the  goods  to 
local  taxation — see  notes  to  General  Oil  Co- 
V.  Crain,  52  L.  ed.  U.  S.  755,  and  "Mftx^VL-wAa: 
Transfer  Co.  'v.  Bow^  o\  '^«h\««  » *L  \^Sw»K, 
(N.S.)  W2. 
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appeal!  was  denied,  and  the  judgment 
thereby  becoming  finali  this  writ  of  error 
wae  prosecuted. 

114]  *The  facts  were  found  by  the  court 
of  ciTil  appeals  and  are  not  in  dispute: 

"At  the  date  of  the  transaction  in  ques- 
tion the  Sabine  Tram  Company  was  en- 
gaged in  the  manufacture  of  lumber  at  its 
mill  at  Ruliff,  a  station  in  Texas  on  the 
line  of  the  Texarkana  k  Fort  Smith  Rail- 
way Company.  W.  A.  Powell  Company, 
Limited,  was  engaged  in  buying  lumber 
for  export  to  different  points  in  Europe, 
through  the  ports  of  Sabine  and  Port 
Arthur,  both  in  the  state  of  Texas.  On 
August  28,  1006,  having  made  sales  to 
customers  for  future  delivery  in  Europe 
of  large  amounts  of  heavy  pine  lumber,  for 
the  carriage  of  which  steamships  had  in 
part  already  been  chartered,  to  fill  such 
contracts,  W.  A  Powell  Company  bought 
of  the  Sabine  Tram  Company  600,000  feet 
of  heavy  pine  lumber  of  certain  dimensions, 
to  be  delivered  during  the  months  of  Sep- 
tember and  October.  The  contract  provided 
for  delivery  either  in  the  water  at  Orange, 
Texas,  or  f.  o.  b.  cars  at  Sabine,  Texas,  at 
the  option  of  the  seller.  The  seller  exer- 
cised the  option  to  deliver  st  Sabine,  a 
station  on  the  line  of  the  Texas  k  New 
Orleans  Railway.  During  the  months  of 
September  and  October  the  lumber  pur- 
chased was  delivered  to  the  Texarkana  k 
Forth  Smith  Railroad  at  Ruliff,  to  be  by 
it  transported  to  Beaumont,  the  terminus 
of  its  line,  and  thence  by  connecting  car- 
rier, the  Texas  k  New  Orleans  Railway, 
to  Sabine,  and  delivery  to  the  Sabine  Tram 
Company.  There  were  twenty-four  several 
shipments  of  the  lumber  on  as  many  differ- 
ent days,  the  shipments  embracing  thirty- 
three  cars,  for  which  thirty  separate  bills  of 
lading  were  executed  by  the  Texarkana  k 
Fort  Smith  road,  for  delivery  at  Sabine 
to  the  Sabine  Tram  Company,  'Notify  W. 
A  Powell  Company,  Limited.'  No  other 
contract  or  arrangement  was  made  by  the 
Sabine  Tram  Company  for  the  carriage 
of  the  lumber  except  that  evidenced  by  the 
bills  of  lading  aforesaid.  Waybills  ac- 
companied the  shipments,  upon  which  were 
11 6] marked  in  pencil  'for  export,'  *but  the 
Sabine  Tram  Company  had  no  connection 
with,  or  knowledge  of,  the  making  of  these 
waybills,  which  was  the  act  of  the  rail- 
way company  alone.  According  to  the 
course  of  dealing  between  the  parties  these 
bills  of  lading  were  indorsed  by  the  Tram 
Company  and  sent  through  [a  bank]  to 
W.  A.  Powell  Company,  Limited,  at  New 
Orleans,  Louisiana,  attached  to  a  draft  for 
the  pries  of  the  lumber,  which  being  paid, 
tA0  biJlM  were  delivered  to  Powell  Company 
Mnd  by  tbem   trMnamitted  to  their  agent. 


Flanagan,  at  Sabine.  In  case  of  most  of 
the  shipments  in  question  the  bills  of  lad- 
ing reached  Flftnagan  at  Sabine  before  the 
arrival  of  the  lumber  for  which  they  were 
given.  The  lumber  was  carried  under  the 
shipping  contracts  or  bills  of  lading  afore- 
said, by  the  Texarkana  k  Fort  Smith  road 
to  Beaumont,  and  there  delivered  to  the 
Texas  k  New  Orleans  road,  by  which  it  was 
carried  to  Sabine.  Upon  arrival  at  the 
station  of  Sabine  it  was,  by  direction  of 
the  agent  of  Powell  Company,  carried 
without  delay  about  a  quarter  of  a  mile 
beyond  the  station  to  the  dock,  where  the 
lumber  was  to  be  unloaded.  The  lumber 
was  unloaded  from  the  cars  into  water  of 
the  slip  in  reach  of  ship's  tackle,  ready 
for  loading  onto  the  ships.  The  Sabine 
Tram  Company  had  no  connection  with 
this  further  carriage  or  switching  of  the 
lumber  to  the  docks  after  ita  arriTal  at 
the  station  of  Sabine,  but  this  was  done 
solely  at  the  instance  and  under  the  di- 
rection of  the  agent  of  Powell  Cmnpany. 
The  transportation  from  Ruliff  to  Sabine 
was  entirely  within  the  state  of  Texas. 

"When  the  lumber  had  been  switched 
to  the  doeks,  W.  A.  Powell  Company^ 
through  their  agent,  presented  the  bills 
of  lading  and  demanded  the  lumber,  offer- 
ing to  pay  the  freight  charges,  which, 
according  to  the  course  of  dealing  between 
the  parties,  they  were  to  pay  for  the  Sa- 
bine Tram  Company,  who  owed  the  same* 
and  which  *it  was  to  repay  to  Powell[116 
Company.  The  Texas  k  New  Orleans  Com- 
pany, acting  for  itself  and  the  Texarkana  k 
Fort  Smith  Company,  demanded  the  Inter- 
state Commission  rate  of  15  cents  per  hun- 
dred pounds,  having  been  previously 
instructed  by  the  Texarkana  k  Fort 
Smith  Company  that  10  cents  per  hundred 
pounds  was  its  rate  from  Ruliff  to  Beau- 
mont. This  Powell  Company,  under  in- 
structions of  the  Sabine  Tram  Company, 
at  first  refused  to  pay,  but  after  com- 
municating with  the  Tram  Company,  fi- 
nally paid  the  freight  at  this  rate  under 
protest,  in  order  to  get  possession  of  the 
lumber. 

"For  switching  from  Sabine  to  the  docks, 
the  rules  and  orders  of  the  Texas  Railroad 
Conmiission  would  allow  a  switching 
charge  of  $1.50  per  car  on  domestic  ship- 
ments, and  if  foreign  or  interstate  ship- 
ments, the  Interstate  Commerce  Commis- 
sion tariffs  would  allow  a  switching  charge 
of  $2.50  per  car,  had  not  the  charge  for 
this  service  been  absorbed  in  the  15-oeBt 
rate  established  as  aforesaid. 

"Upon  shipment  of  freight  not  for  es« 
port,  only  forty-eight  hours  free  time  was 
allowed   for    unloading   oars,    after   whi^ 

%%1  V.  B. 
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demurrage  was  charged,  and  if  not  removed 
from  railroad  premises  when  unloaded,  a 
storage  charge  was  made  in  addition.  No 
such  charge  was  made  upon  any  of  the 
lumber  involved  in  this  suit. 

*^,  A.  Powell  Company,  Limited,  re- 
garded the  shipments  in  controversy  as 
export  shipments,  and  demanded,  expected, 
and  received  the  use  of  terminal  facilities, 
additional  free  time,  and  other  privileges 
accorded  to  shippers  of  export  freight 
under  export  tariffs. 

"The  railway  company  knew,  when  the 
freight  charges  were  collected,  that  the 
lumber  was  to  be  placed  in  its  slips  and 
exported  to  Europe  on  incoming  ships, 
and  the  freight  was  believed  by  the  officers 
and  agents  of  the  railroad  company  at  the 
time  the  charges  were  collected  to  consti- 
tute foreign  commerce,  and  to  both  permit 
and  require  the  application  of  the  rate 
11 7] fixed  by  the  Uriff  on  file  *with  the 
Interstate  Commerce  Commission,  and  this 
rate  was  applied. 

"All  the  lumber  in  question  was  in  fact 
unloaded  from  the  cars  by  W.  A.  Powell 
Company,  Limited,  into  the  Texas  A  New 
Orleans  Railroad  Company's  slips,  or  upon 
its  docks,  in  reach  of  ship's  tackle,  and 
loaded  into  the  ships  previously  chartered 
for  the  purpose  by  W.  A.  Powell  Company, 
Limited,  which  steamships  carried  ssme 
thence  direct  to  Europe,  where  this  lumber 
was  applied  upon  contracts  for  sale  in 
Europe,  made  before  the  lumber  began  to 
leave  Ruliff,  and  made  in  fact  before  the 
lumber  was  purchased  from  the  Sabine 
Tram  Company,  and  before  it  was  sawed, 
and  before  the  logs  from  which  it  was 
sawed  left  the  state  of  Louisiana  for  the 
Sabine  Tram  Company's  mill  at  Ruliff, 
in  the  state  of  Texas.  One  of  the  ships 
actually  waited  at  the  docks  at  Sabine  for 
the  arrival  of  part  of  the  lumber,  which 
constituted  a  portion  of  its  cargo. 

"The  ship  which  carried  the  last  of  this 
lumber  from  Sabine  to  Europe  was  char- 
tered by  W.  A.  Powell  Company,  Limited, 
for  this  purpose  after  these  lumber  ship- 
ments began  to  arrive  at  Sabine,  but  be- 
fore all  of  the  shipments  had  left  Ruliff. 

"None  of  this  lumber  remained  in  the 
slip  at  Sabine,  or  on  the  docks,  except  for 
the  time  necessary  to  await  the  arrival  of 
the  particular  ship  which  had  previously 
been  chartered  for  the  purpose  and  desig- 
nated by  W.  A.  Powell  Company  as  the 
ahip  which  was  to  carry  that  particular 
lumber  from  the  port  of  Sabine  to  Europe. 

"Any  shipment  of  lumber  intended  for 
export  to  Europe,  and  In  fact  shipped  from 
any  point  in  Texas,  to  and  through  Sabine 
M  Ito  port  of  transhipment,  could  be  con- 
tracted for,  billed  to  and  from  Sabine, 
B7  L.  ed. 


shipped,  transported,  and  handled  in  arerj 
particular  just  as  was  this  lumber. 

'*W.  A.  Powell  Company,  Limited,  before 
this  lumber  began  to  arrive  at  Sabine, 
took  out  a  blanket  policy  of  insurance, 
^protecting  same  against  loss,  from[llS 
the  time  this  lumber  should  come  into  the 
possession  of  W.  A.  Powell  Company,  Lim* 
ited,  at  Sabine,  until  its  final  delivery  by 
W.  A.  Powell  Company,  Limited,  in  Euro- 
pean porta. 

"At  the  time  this  lumber  was  shipped, 
it  was  destined  by  Powell  Company  for 
export  to  some  foreign  port,  but  the  par- 
ticular destination  of  any  particular  por- 
tion of  the  lumber  was  not  fixed,  although 
the  destination  of  all  the  lumber  to  oer- 
tain  foreign  ports  was  known  and  fixed* 
The  Sabine  Tram  Company  had  no  con- 
cern with  the  destination  of  the  lumber 
after  it  came  into  the  hands  of  Powell 
Company,  and  had  no  particular  knowl* 
edge  thereof.  It  supposed  from  the  faei 
that  it  was  known  that  Powell  Company 
were  exporters  of  lumber,  from  the  char- 
acter of  lumber,  which  was  such  as  was 
intended  for  export,  from  the  fact  that 
Sabine  was  an  unimportant  place  at  which 
very  little  lumber  was  used,  and  from 
other  facts  and  circumstances,  known  to 
millmen  generally,  that  the  lumber  waa 
intended  for  export,  but  gave  that  matter 
no  concern,  being  only  concerned  with  the 
delivery  of  the  lumber  to  Powell  Company 
at  Sabine  station,  and  paying  the  freight 
thereon.  What  was  done  by  the  Texas 
A  New  Orleans  Railroad  Company  after 
the  arrival  of  the  lumber  at  Sabine,  in  the 
way  of  switching  to  the  docks,  allowance 
of  certain  privileges  allowed  only  to  ex- 
port freight,  was  done  at  the  instance  and 
for  the  benefit  of  Powell  Company,  with 
which  the  Tram  Company  had  no  concern 

•       ••«.         •■.••«.         ...r 

"Upon  the  freight  bills  was  a  charge  for 
wharfage  against  the  Tram  Company, 
which  was  paid  by  Powell  Company  as  a 
proper  charge  against  them,  and  not 
against  the  Tram  Company.  Export 
freight  was  entitled  to  seven  days'  free 
time  for  unloading,  and  thirty  days'  free 
storage  on  the  docks,  or  in  the  slips,  which 
privileges  were  availed  of  by  Powell  Com- 
pany  in    this   lumber. 

*"The  freight  bills  were  made  out[119 
against  the  Sabine  Tram  Company,  and  de- 
fendants knew  that  Powell  Company  were 
paying  the  freight  for  the  Tram  Company. 

"The  defendants,  in  charging  the  export 
rate,  acted  under  the  advice  of  their  at- 
torneys, that  the  facts  constituted  the 
lumber  an  export  shipment  and  subjected 
it  to  the  InterataU  O^rnxoNiaVoni  ^^soe' 
merce  rate." 

Ma 
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On  motion  the  eourt  modified  iU  findings  the  year   1906,  39,554,000.     The  shipments 

as   follows:  in   controversy,   togetlier  with  other  ship 

"Powell  &  Company  purchased  lumber  ments  of  lumber  to  Sabine  and  Sabine  Pasb, 
from  other  mills  in  I'exas,  with  which  to  constitute  a  large  and  constantly  recurring 
supply  its  said  sales  in  part;  it  did  not  course  of  foreign  commerce  passing  out 
know  when  any  particular  car  or  stick  of  through  the  port  of  Sabine."  [ —  Tex. 
lumber  left  RulifT,  into  which  ship  or  to  Civ.  App.  — ,  121  S.  W.  258.] 
what  particular  destination  it  would  ul- 
timately go,  or  on  which  sale  it  would  be  Messrs.  Hiram  Glass  and  U.  M.  Gar- 
applied;  this  not  being  found  out  until  wood  argued  the  cause,  and,  with  Mr.  Max- 
its  agent,  Flanagan,  inspected  the  invoice  well  Evarts,  filed  a  brief  for  plaintiffs  in 
mailed  to,  and  received  by,  him  after  ship-  error: 

ment.     Upon  inspection  of  the  invoice,  he       The  shipments  in  question  constituted  for- 

determined  from  the  character  of  the  lum-  eign  commerce  to  which  the  rates  prescribed 

ber   described    whether   it   was   suited    for  by  the  Railroad  Commission  of  Texas  did 

one  cargo  or   the  other.     The  lumber   re-  not  apply. 

mained,  after  arrival,  in  the  slips  or  on  Houston  Direct  Nav.  Co.  v.  Insurance  Co. 
the  dock  from  one  to  thirty  days  until  a  of  N.  A.  89  Tex.  1,  30  L.R.A.  713,  59  Am. 
ship  chartered  by  Powell  &  Company  ar-  st.  Rep.  17,  32  S.  W.  889;  SUte  v.  Gulf, 
rived,  when  that  company  selected  out  the  c.  &  S.  F.  R.  Co.  —  Tex.  — ,  44  S.  W.  542; 
lumber  suited  for  that  cargo,  and  shipped  Qulf,  w.  T.  k  P.  R.  Co.  v.  Barry,  —  Tex. 
it  forward  to  the  destination  for  which  cjv.  App.  — ,  45  S.  W.  814;  State  v.  South- 
Powell   &   Company   intended    it.  ern  Kansas  R.  Co.  —  Tex.  Civ.  App.  — , 

"We  withdraw  our  finding  that  rules  and  49  s.  W.  252;  SUte  v.  International  &  O. 

orders  of  the  Texas  Railroad  Commission  jj.  R.  Co.  31  Tex.  Civ.  App.  219,  71  S.  W. 

would   allow  a  switching   charge  of   $1.50  994.  Qulf,  C.  &  S.  F.  R.  Co.  v.  Fort  Grain 

per  car  on  domestic  shipments.     The  only  Co.  —  Tex.  Civ.  App.  — ,   72  S.  W.   419; 

testimony  we  can  find  on  this  point  is  that  Galveston,  H.  &  S.  A.  R.  Co.  v.  Wood.  Hag- 

of  witness   Beard,   General   Freight   Agent  enbarth  Cattle  Co. —  Tex.— ,  146  S.  W.  538; 

of  the  Texas  &  New  Orleans  Railroad  Com-  Railroad  Commission   v.  Worthington,  225 

pany,  that  *the  Texas   rate  for  switching  y.  S.  101,  56  L.  ed.  1004.  32  Sup.  Ct.  Rep. 

these  cars  would  have  been  $1.50  per  car,  ^53^  jjq  C.  C.  A.  85,  187  Fed.  965;  Southern 

—that   is,   if   Powell  Company  owned   the  p    Terminal    Co.    v.    IntersUte    Commerce 

docks,— if  it  was  shipped  to  the  warehouse  Commission,  219  U.  S.  498,  55  L.  ed.  310,  31 

owned  by  consignees  or  his  place  of  busi-  q       ^t.  Rep.  279;  Railroad  Commission  v. 

ness.'     This   testimony   does  not  authorize  j^^^^  &  p.  R.  Co.  75  C.  C.  A.  226,  144  Fed. 

the  general  finding  on  this  point  made  by  ^g.    ^exas  &  P.  R.  Co.  v.  Railroad  Com- 

"*Lmi.     ^    .  u.       X     ^  :.       .,      X      .,  mission,   183  Fed.  1005;   The  Daniel   Ball, 

T*     .?Jl,,     T  /"     Z  ""n  *    n"  10  Wall.  657,  19  L.  ed.  999;  Coe  v.  Errol. 

on  file  w,th  the  Interstate  Commerce  Com-  ^^^  ^  29  L.  ed.  717.  6  Sup.  Ct. 

110]mission  and  collected  on  these  •ship-  _       ^_^    ^    .  *    .   _,         tt  -x  j  a*  *       10a 

menu  was  15  cenU  per  hundred  pounds,  and  f^P-  ^^S ;  Swift  k  Co  y  Unit^  SUtes.  196 

under  this  rate,  the  services  rendered  with-  ^'  ^-  ^^S.  49  L.  ed.  518,  25  Sup.  Ct  Rep. 

out  other  charge  included  switching  from  276;  General  Oil  Co.  v.  Cram,  200  U.  S.  211, 

Sabine  station   to   the   docks,   seven   days'  52  L.  ed.  754,  28  Sup.  Ct  Rep.  475;  Cutting 

free    time,    exclusive    of    Sundays,    within  v-   Florida  R.  &  Nav.  Co.   3  Inters.  Com. 

which  to  unload  the  lumber  from  the  car,  Rep.  665,  46  Fed.  641;   Re  Tariffs  on  Ex- 

and  thirty  days  free  storage  of  the  lumber  port  &  Import  Traffic,  10  Inters.  Com.  Rep. 

upon  the  docks  at  the  wharves  or  in   the  55;  Cosmopolitan  Shipping  Co.  v.  Hamburg 

slips  belonging  to  the  Texas  &   New   Or-  American  Packet  Co.  13  Inters.  Com.  Rep. 

leans    Railroad    Company.      W.    A.    Powell  266;  Baer  Bros.  Mercantile  Co.  v.  Missouri 

&  Company,  Ltd.,  availed  itself  of  all  thesa  p.    r.  Co.   13   Inters.   Com.   Rep.   329;    Re 

services  and  privileges  which  were  stipulat-  Advances  on  Cotton  k  Cotton  LinU-rs,  23 

ed  for  by   the  IntersUte  Commerce   Com-  inters.  Com.  Rep.  404 ;  Denver  A  R.  G.  R.  Co. 

mission  tariff  and  included  in  the  15-cent  ^     IntersUte    Commerce    Commission.    195 

'*Il5     '^^'^  ""^  "^""^    r**^  .      .  .1  Ped.  968;  Re  TransporUtion  of  Sugar,  22 

"There  U  not  now  and  waj  not,  at  the  ,^^^^^  ^om.  Rep.  568;  Shepard  t.  Northern 

time   the«»    shipments    moved,    any    local  ^    ^  ^^    ^^/p^    785;    Meredith  v.  St 

market  for  lumber  at  Sabine,  the  popula-  ,.0*1.       *        n    r^     a*  r  ^        o 

^         «      vj  V     1 A  ^  «^*  ^^ .A   «**  Louts  Southwestern  R.  Co.  23  Inters.  Com. 

tion  of  which  place  does  not  exceed   fifty  ^        ^. 

in  number.    Appellees  have  never  done  any        ^' 

loeal  business  at  that  point.    For  the  year        Messrs.  S.  W.  Moore,  H.  M.  Garwood,  and 

J^3  ibars  was  exported  through  the  port  Hiram  Glass  also  file^  ^  brief  for  plain- 

0/  Smbiae  14,007,070  teef  of  fumben   for  tiffs  |p  er^or, 

^^0  |17  V.  8. 
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Mr.  George  C.  Greer  argued  the  cause 
and  filed  a  brief  for  defendant  in  error: 

The  BhipmenU  were  intrastate,  and  there- 
fore the  local  state  rate  applied;  and  the 
plaintiffs  in  error  became  liable  to  pay  the 
penalties  and  suffer  the  consequences  that 
the  Texas  laws  prescribed  for  charging  a 
higher  rate. 

Gulf,  C.  &  S.  F.  R.  Ca  ▼.  Texas,  204  U.  8. 
403,  61  L.  ed.  640,  27  Sup.  Ct  Rep.  360,  97 
Tex.  274,  78  S.  W.  495;  Coe  ▼.  Errol,  116 
U.  S.  624,  29  L.  ed.  717,  6  Sup.  Ct.  Rep. 
476;  New  York  ex  rel.  Pennsylvania  R.  Co. 
T.  Knight,  192  U.  S.  27,  48  L.  ed.  327,  24 
Fjp.  Ct.  Rep.  202;  Diamond  Match  Co.  ▼. 
rtaitonagon,  188  U.  S.  94,  47  L.  ed.  399,  23 
Uup.  Ct  Rep.  266;  Wabash,  St.  L.  &  P.  R. 
1)0.  T.  Illinois,  118  U.  S.  572,  30  L.  ed. 
\A9,  1  Inters.  Com.  Rep.  31,  7  Sup.  Ct.  Rep. 
4;  Houston  Direct  NaT.  Co.  v.  Insurance 
ro.  of  N.  A.  89  Tex.  6,  30  L.R.A.  713,  59 
Am.  St.  Rep.  17,  82  S.  W.  889:  The  Daniel 
lUill,  10  Wall.  565,  19  L.  ed.  1002. 

After  stating  the  facts  as  above,  Mr. 
Justice  McKenna  delivered  the  opinion  of 
the   court: 

If  we  may  regard  the  essential  character 
of  the  shipments,  we  can  have  no  hesita- 
tion in  pronouncing  them  to  have  been  in 
interstate  commerce.  This  conclusion  seems 
indeed  to  be  determined  by  the  last  finding 
of  fact.  It  is  there  declared  that  "the 
shipments  in  controversy,  together  with 
other  shipments  of  lumber  to  Sabine  and 
Sabine  Pass,  constitute  a  large  and  con- 
stantly recurring  course  of  foreign  com- 
merce passing  out  through  the  port  of  Sa- 
bijc." 

If  the  shipments  were  foreign  commerce 
at  is  hardly  necessary  to  make  explicit 
the  principle  that  the  national  dominion 
over  them  was  supreme;  and,  conversely, 
if  the  shipments  were  not  of  that  character, 
they  were  subject  to  the  regulating  power 
of  the  state. 

lis]  *The  shipments  having  the  character 
of  foreign  commerce  when  they  passed  "out 
through  the  port  of  Sabine,"  when  did  they 
acquire  it?  We  have  had  occasion  to  ex* 
press  at  what  point  of  time  a  shipment  of 
goods  may  be  ascribed  to  interstate  or 
foreign  commerce,  and  decided  it  to  be 
when  the  goods  have  actually  started  for 
their  destination  in  another  state  or  to  a 
foreign  country,  or  delivered  to  a  carrier 
for  transportation.  Coe  v.  Errol,  116  U. 
a  617,  29  L.  ed.  715,  6  Sup.  Ct.  Rep.  475; 
Southern  P.  Terminal  Co.  v.  Interstate 
Commerce  Commission,  219  U.  S.  498,  527, 
66  L.  ed.  810,  320,  31  Sup.  Ct.  Rep.  279. 

The  Sabine  Company,  while  not  denying  I 
this   general    test,    urges    a    more   special  | 
one  MB  mppliathh  to  the  cabc  tt  bar.    The 
sr  Z.  ed. 


company  contends  that  the  supreme  test 
is,  "Was  the  lumber  when  it  left  Ruliff 
actually  launched  on  its  journey  to  a  point 
in  Europe?  that  is  to  say,  was  it  commit- 
ted, by  the  contract  or  by  any  arrange- 
ment, between  the  shipper  and  the  rail- 
road company,  or  provided  for  by  either,  to 
a  common  carrier  for  transportation  on 
its  continuous  final  journey  to  a  destina* 
tion  beyond  Sabine,  Texas  T"  Answering 
this  question  in  the  negative,  it  is  con- 
tended that  the  contract  of  shipment  did 
not  contemplate,  provide  for,  or  even  in- 
tend, that  the  freight  should  go  beyond 
Sabine  "through  the  agency  of  that  ship- 
ment." Nor,  it  is  further  contended,  were 
there  any  means  or  arrangements  for  its 
movement  beyond  that  point,  that  being 
left  to  an  intervening  third  party  and  a 
subsequent  act  after  it  was  delivered  to 
Powell  Company,  as  it  was  intended  to  be, 
at  Sabine;  and  "it  took  the  intervention 
of  a  new  and  independent  shipment,  ar- 
rangement, or  contract,  to  move  it  be- 
yond that  point."  Fortifying  the  conten- 
tions, it  is  said  that  the  existence  of  the 
conditions  expressed  is  made  the  test  of 
foreign  commerce  by  the  interstate  com- 
merce law,  its  1st  section  reading:  "That 
the  provisions  of  this  act  shall  apply  .  .  . 
to  the  transportation.  .  .  of  property 
shipped  from  any  place  in  the  United  States 
to  a  foreign  country,  and  carried  *from[lS4 
such  place  to  a  port  of  transhipment,  or 
shipped  .  .  .  from  a  port  of  entry 
either  in  the  United  States  or  an  adjacent 
foreign  country."  [24  Stat,  at  L.  379, 
chap.  104,  U.  S.  Comp.  Stat.  Supp.  1911, 
p.  1284.]  Freight  is  never  shipped,  in 
the  sense  of  the  law,  it  is  further  con- 
tended, until  it  is  launched  upon  its  final 
continuous  trip  to  a  foreign  country.  These 
contentions  would  seem  to  be  tantamount 
to  saying  that  a  local  bill  of  lading  de- 
termined the  character  of  the  commerce, 
but  counsel  especially  exclude  this  con- 
clusion. They  admit  "that  there  may  be 
some  additional  or  outside  arrangement 
for  a  continuous  final  movement  to  a  des- 
tination beyond  that  named  in  the  bill  of 
lading,  or  the  bill  of  lading  may  itself 
note  a  forward  continuous  movement  be- 
yond the  destination  named."  It  appears, 
therefore,  that  continuity  of  movement  is 
the  chief  insistence  and  test  of  the  Sabine 
Company;  not  necessarily,  it  is  explained, 
in  point  of  time  or  free  of  delays,  but  "an 
unbroken  movement,  proceeding  under  the 
original  arrangement  or  shipment." 

The  elements  of  the  contentions  are  some- 
what difficult  to  estimate.    So  far  as  they 
depend   upon   the  character   of   a   bill  ^\ 
lading,  and  tYiai  Vt  ViA  ii^\>  '^xv«\xN»Bk  V«t 
carriage  beyond  Una  VxaX  d«aVua!iXX»^«  >Sc^n 
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are  answered  by  Southern  P.  Terminal  Co. 
T.  Interstate  Commerce  Conmiission,  219 
V.  S.  408,  56  L.  ed.  310,  31  Sup.  Ct.  Rep. 
k79,  and  Railroad  Commissiou  v.  Worth- 
Ligton,  226  U.  S.  101,  66  L.  ed.  1004,  32 
6up.  Ct.  Rep.  653.  They  are  also  answered 
1/  the  following  Texas  cases:  State  v. 
E'outhem  Kansas  R.  Co.  —  Tex.  Ciy.  App. 
--,  49  S.  W.  252;  State  ▼.  International 
C.  G.  N.  R.  Co.,  31  Tex.  CIy.  App.  219,  71 
a  W.  994;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Fort 
Hrain  Co.  —  Tex.  Civ.  App.  —  ,  72  S. 
W.  419;  Gulf,  C.  &  S.  F.  R.  Co.  ▼.  Fort 
Grain  Co.  —  Tex.  Civ.  App.  — ,  73  S.  W. 
r*46. 

That  there  must  be  continuity  of  move- 
ment we  may  conceive,  and  to  a  foreign 
destination  intended  at  the  time  of  the 
ohipment.  Indeed,  all  of  the  elements  of 
the  contentions  of  the  Sabine  Company 
are  well  illustrated  by  Southern  P.  Ter- 
minal Co.  V.  Interstate  Commerce  Commis- 
sion and  Railroad  Commission  v.  Worth- 
ington,   supra. 

125]  *In  the  former  case  we  cited  Coe  t. 
Errol,  and  decided  that  its  principle  was  not 
defeated  by  the  fact  that  the  shipments 
were  not  made  on  through  bills  of  lading. 
The  case  is  instructive  as  well  in  its  facts 
as  in  its  principle.  The  product  involved 
was  cotton  seed  cake  and  cotton  seed  meal 
accumulated  at  the  wharves  of  the  Ter- 
minal Company  at  Galveston,  and  the  cake 
there  manufactured  into  meal.  The  cake 
and  meal  were  purchased  in  Texas  and 
neighboring  states,  but  chiefly  in  Texas, 
and  shipped  on  bills  of  lading  and  way- 
bills to  the  purchaser  and  manufacturer, 
showing  the  point  of  destination  to  be  Gal- 
veston. The  purchases  were  made  for  ex- 
port, there  being  no  consumption  of  the 
products  at  Galveston.  The  sales  to  for- 
eign countries  were  sometimes  for  immedi- 
ate and  sometimes  for  future  delivery,  ir- 
respective of  whether  the  product  was  on 
hand  at  Galveston.  At  times  it  was  on 
hand.  At  other  times  orders  had  to  be 
filled  from  cake  purchased  in  the  interior 
and  then  in  transit,  which,  upon  reaching 
Galveston,  had  to  be  ground  into  meal  and 
sacked,  and  for  the  meal  thus  ground  and 
sacked  or  thus  bought  ships'  bills  of  lading 
were  made.  It  was  contended  that  the 
transit  of  the  cake  and  meal  absolutely 
ended  at  Galveston,  that  point  being  their 
final  point  of  concentration  and  manufac- 
ture, the  cake  being  there  manufactured 
and  sacked  for  export.  The  contention  was 
rejected  by  the  application  of  the  prin- 
ciple which  we  have  expressed.  The  points 
of  resemblance  between  that  case  and  the 
one  at  bar  are  obvious.  Are  the  points  of 
dWertnee  essential  f  In  both  cases  the  1 
article  wma  intended  far  export,  biii  bad 


no  definite  foreign  destination,  nor  had  it 
been  "committed  to  a  common  carrier  tor 
its  final  continuous  voyage  to  a  foreign 
point."  In  the  Terminal  Case  the  maau* 
facturer  and  exporter  of  the  products  pur- 
chased them  at  interior  points  and  had 
them  shipped  to  himself  at  Galveston.  In 
the  present  case  the  Sabine  Company  was 
the  manufacturer  and  shipped  them  to  the 
Powell  Company,  *the  purchaser,  who[116 
paid  the  freight  charges  for  the  Sabine  Com* 
pany.  Upon  the  arrival  of  the  lumber  at 
Sabine  it  was  carried  without  delay  be- 
yond and  unloaded  into  the  water  in  reaeb 
of  ship's  tackle.  The  continuity  of  the  ship- 
ment was  not  as  much  broken  as  in  the 
cited  case.  There  there  was  a  delay  for 
manufacturing;  here  there  was  only  sash 
delay  as  was  incident  to  transhipment  from 
rail  carriage  to  water  carriage,  and  to  tbo 
nature  of  the  traffic.  It  is  said,  howoTOTt 
that  the  Sabine  Company  had  no  connso- 
tion  with  the  lumber  after  its  arrival  at 
Sabine,  and  had  no  concern  with  its  desti- 
nation after  it  came  into  the  hands  of 
Powell  Company,  and  had  no  particular 
knowledge  thereof.  Like  circumstances  un- 
doubtedly existed  in  Southern  P.  Terminal 
Co.  V.  Interstate  Commerce  Commission. 
It  did  not  prevail  there  and  cannot  pro- 
vail  here.  The  determining  circunutanee 
is  that  the  shipment  of  the  lumber  to  Sa- 
bine was  but  a  step  in  its  transportation 
to  its  real  and  ultimate  destination  in  for- 
eign countries.  In  other  words,  the  essen- 
tial character  of  the  commerce,  not  its 
mere  accidents,  should  determine.  It  was 
to  supply  the  demand  of  foreign  countries 
that  the  lumber  was  purchased,  manufao- 
tured,  and  shipped,  and  to  give  it  a  various 
character  by  the  steps  in  its  transportation 
would  be  extremely  artificial.  Once  admit 
the  principle,  and  means  will  be  afforded 
of  evading  the  national  control  of  foreign 
commerce  from  points  in  the  interior  of  a 
state.  There  must  be  transhipment  at  the 
seaboard;  and  if  that  may  be  made  the 
point  of  ultimate  destination  by  the  device 
of  separate  bills  of  lading,  the  eonuneroe 
will  be  given  local  character,  though  it  be 
essentially  foreign. 

That  it  is  the  nature  of  the  traffic,  and 
not  its  accidents,  which  determines  Its 
character,  is  illustrated  by  Railroad  Gom- 
mission  v.  Worthington,  supra.  A  rate  .of 
70  cents  a  ton  was  imposed  by  the  Ooa* 
mission  on  what  was  called  'H^^Uco-caigo 
coal"  from  a  coal  field  in  eastern  Ohio  to 
the  ports  of  Huron  and  Cleveland,  Ohlo^  oB 
Lake  Erie,  *for  carriage  thence  by  lake[llf 
vessels.  The  shipper  transported  the  osnl 
ordinarily  upon  bills  of  lading  to  himself,  or 
to  another  for  himself,  at  Huron,  and  U 
appeared  that  the  coal  might  be  accuam- 
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kited  in  Urge  quantitiet  at  Huron,  and 
only  taken  out  of  the  accumulated  lote 
from  time  to  time  for  ibe  purpose  of  ship- 
ment out  of  the  state.  The  rate  of  70 
eents,  however,  covered  not  only  the  trana- 
portation  of  the  coal  to  Huron,  but  placing 
it  on  the  TesMli  and  trinmiing  it  for  its 
interstate  joumej.  It  was  held  that  it« 
transportation  to  Huron  was  an  interstate 
carriage. 

Much  stress  wai  laid  in  the  argument 
upon  the  fact  that  the  coal  was  billed  only 
to  Huron.  Replying  to  the  contention  the 
court  said  that  the  billing  of  the  coal  was 
not  necessarily  determinative,  citing  South- 
em  P.  Terminal  Co.  ▼.  Interstate  Com- 
merce Commission,  supra. 

Gulf,  C.  &  S.  F.  R.  Co.  ▼.  Texas,  204  U. 
8.  403,  51  L.  ed.  640,  27  Sup.  Ct.  Rep.  360, 
is  urged  as  sustaining  all  of  the  conten- 
tions of  the  Sabine  Company,  and  the  case 
was  considered  so  apposite  and  controlling 
that  the  supreme  court  of  the  state  rested 
its  decision  entirely  upon  it.  It  demands, 
therefore,  a  careful  review.  Its  facts  were 
as  follows:  The  Hardin  Grain  Company, 
doing  business  in  Kansas  City,  Missouri, 
haying  made  a  contract  with  parties  at 
Ooldthwaite,  Texas,  for  the  delivery  of  two 
carloads  of  com  at  that  place,  in  order  to 
comply  with  their  undertaking,  contracted 
to  purchase  of  the  Harroun  Commission 
Company,  who  were  also  doing  business  at 
Kansas  City,  Missouri,  and  had  an  agent 
St  Texarkana,  Texas,  the  same  quantity 
of  com,  to  be  deliyered  at  the  latter  point. 
The  corn  with  which  the  Harroun  Commis- 
sion Company  proposed  to  fulfil  their  con- 
tract was  shipped  from  South  Dakota  to 
Texarkana,  Texas,  through  Kansas  City, 
Missouri.  It  was  delivered  at  Texarkana, 
Texas,  in  accordance  with  the  agreement, 
«o  the  Hardin  Grain  Company,  who  there- 
apon  shipped  it  in  the  same  cars,  without 
llS]breaking  bulk,  *over  the  Texas  k  Pa- 
cific Railway  and  its  connecting  lines  to 
Ooldthwaite,  Texas.  Commenting  on  these 
facts  the  supreme  court  of  the  state,  when 
the  case  was  before  it,  said :  "Since  the  con- 
tract of  the  Hardin  Grain  Company  with 
the  initial  carrier  at  Texarkana  was  a  con- 
tract for  transportation  wholly  within  this 
state,  the  question  resolves  itself  into  the 
inquiry  whether  the  facts  just  stated  change 
the  character  of  the  transportation  and 
make  the  carriage  from  Texarkana  to  Oold- 
thwaite a  part  of  an  interstate  shipment." 
Ths  court  decided  that  the  carriage 
from  Texarkana  to  Ooldthwaite  "should  be 
deemed  independent  of  and  wholly  discon- 
nected from  its  transportation  to  Texas 
from  South  Dakota,  or  Kansas  City."  [07 
Tax.  284,  286,  78  8.  W.  496.]  In  other 
words,  the  court  divided  the  eoouneroe  Into 
§f  lu  mi.  \ 


two  parts:  one,  the  carriage  from  South 
Dakota  and  Kansas  City  to  Texarkana,  ter- 
minating by  the  delivery  of  the  com  there 
to  the  Hardin  Grain  Company;  and,  one> 
which  the  court  regarded  as  independent  of 
and  disconnected  from  the  other,  from  Tex* 
arkana  to  Ooldthwaite  upon  a  bill  of  lad> 
ing  by  which  the  railway  company  acknowl- 
edged the  receipt  from  the  Hardin  Grain 
Company  at  Texarkana  with  orders  to  de- 
liver to  Saylor  k  Burnett  at  Galveston, 
Texas.  This  carriage,  being  wholly  within 
the  state,  was  pronounced  to  be  a  local 
shipment. 

This  court  affirmed  the  judgment,  and  de- 
cided that  the  contract  between  the  Hardin 
Grain  Company  and  the  Harroun  Conunis- 
sion  Company  was  completed  in  accordance 
with  its  terms  when  the  com  was  delivered 
to  the  Hardin  Company  at  Texarkana. 
"Then,  and  not  tiU  then,"  it  was  said,  "did 
the  Hardin  Company  have  full  title  to  and 
control  of  the  com,  and  that  was  after  the 
first  contract  of  transportation  had  been 
completed."  Then,  and  not  till  then,  we 
may  say,  did  the  Hardin  Company  acquire 
the  means  ol  fulfilling  its  contract  with 
Saylor  k  Burnett;  and  then,  and  not  till 
then,  did  it  start  to  fulfil  its  contract  with 
Saylor  k  Bnmett  rrhis  was  the  de-[119 
termining  circumstance  both  in  the  supreme 
court  of  Texas  and  in  this  court.  It  caused 
the  supreme  court  of  Texas  to  decide  that 
the  earriage  of  the  com  from  Texarkana 
to  Ooldthwaite  should  be  deemed  independ- 
ent of  and  wholly  disconnected  from  its 
transportation  to  Texas  from  South  Da- 
kota, or  Kansas  City.  It  caused  this  court, 
in  effect,  to  adopt  that  ruling  and  to  con- 
sider the  com  not  at  any  time  to  be  that 
of  Saylor  k  Burnett  until  it  was  started 
from  Texarkana  to  Ooldthwaite.  It  ap- 
peared that  the  com  remained  five  days 
in  Texarkana,  and,  considering  the  bearing 
of  this  fact  and  the  other  facts,  it  was 
said:  "The  Hardin  Company  was  under 
no  obligation  to  ship  it  further.  It  could 
in  any  other  way  it  saw  fit  have  provided 
com  for  delivery  to  Saylor  k  Burnett,  and 
unloaded  and  used  that  car  of  corn  in  Tex- 
arkana. It  must  be  remembered  that  the 
com  was  not  paid  for  by  the  Hardin  Grain 
Company  until  its  receipt  in  Texarkana. 
It  was  paid  for  on  receipt  and  delivery  to 
the  Hardin  Grain  Company.  Then,  and 
not  till  then,  did  the  Hardin  Grain  Com- 
pany have  full  title  to  and  control  of  the 
com,  and  that  was  after  the  first  contract 
of  transportation  had  been  completed." 

It  is  manifest  that  these  facts  were  the 
determining  ones,  and  the  history  of  the 
com  prior  to  its  arrival  at  Texarkana  ^%a 
put  aside  aa  VrT«\«v«At,  m^  ^StA  ^^tA.t^^^tl% 
fact  daddbd  to  ba  tkA.\  toi^  \M\tn|£isa%  V 
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the  Hardin  Grain  Company  was  shipped 
from  Texarkana  to  Goldthwaite,  a  strictly 
local  shipment.  This  was  the  view  taken 
of  the  case  in  Railroad  Commission  v. 
Worthington,  225  U.  S.  101,  66  L.  ed.  1004, 
32  Sup.  Ct.  Rep.  653.  It  was  there  urged 
to  sustain  the  contention  that  the  manner 
of  billing  was  controlling  of  the  character 
of  the  commerce.  The  contention  was  re- 
jectedi  and,  distinguishing  the  case  and 
speaking  of  its  faxsts,  the  court  said:  *'The 
facts  showed  that  the  corn  was  carried  up- 
on a  bill  of  lading  from  Hudson  [South 
Dakota]  to  Texarkana,  and  that  after- 
ISO]  wards,  some  five  days  later,  *it  was 
•hipped  from  Texarkana  to  Goldthwaite,  both 
points  in  the  state  of  Texas.  This  was 
held  to  be  an  intrastate  shipment,  unaf- 
fected by  the  fact  that  the  shipper  intend- 
ed to  reship  the  corn  from  Texarkana  to 
Goldthwaite,  for,  as  this  court  held,  the 
corn  had  been  carried  tc  Texarkana  upon 
a  contract  for  interstate  shipment,  and 
the  reshipment  five  days  later  upon  a  new 
contract  was  an  independent  intrastate 
shipment.*'  Distinguishing  the  case,  it  was 
said:  "It  is  evident  from  this  statement 
of  facts  that  the  case  is  quite  different 
from  the  one  under  consideration.  There 
a  new  and  independent  contract  for  intra- 
state shipment  was  made,  the  interstate 
transportation  having  been  completely  per- 
formed." 

The  facts  in  the  case  at  bar  are  different. 
The  lumber  was  ordered,  manufactured,  and 
shipped  for  export.  And  we  say  "shipped," 
for  we  regard  it  of  no  consequence  that 
the  Sabine  Company  had  no  concern  or  con- 
nection with  it  after  it  reached  Sabine. 
Its  relation  to  the  shipment  was  a  per- 
fectly natural  one,  and  did  not  cnange  the 
relation  of  the  Powell  Company  to  it,  and 
make  the  lumber  other  than  lumber  pur- 
chased at  Ruliff,  and  started  from  there  in 
transportation  to  a  foreign  destination. 
The  findings  are  explicit  and  circumstantial 
aa  to  this.  And  the  shipment  was  not  an 
isolated  one,  but  typical  of  many  others, 
which  constituted  a  commerce  amounting 
In  the  year  1905  to  14,667,670  feet  of  lum- 
ber, and  in  the  year  1006,  30,554,000  feet. 
Nor  was  there  a  break,  in  the  sense  of  the 
interstate  commerce  law  and  the  cited 
eases,  in  the  continuity  of  the  transporta- 
tion of  the  lumber  to  foreign  countries  by 
the  delay  and  its  transhipment  at  Sabine. 
Swift  &  Co.  T.  United  States,  106  U.  S. 
875,  40  L.  ed.  518,  25  Sup.  Ct.  Rap.  276. 
Nor,  aa  we  have  seen,  did  the  absence  of  a 
definite  foreign  destination  alter  the  char- 
acter of  the  shipments. 
Judgment  reversed  and  ease  remanded 
far   further  prooeediogB    sot    Inconsistent 

'^ih  tbim  opinion* 

^S0 


•CHARLES    R.    HEIKE,    Petitioner,[181 

V. 

UNITED  STATES. 

(See  S.  C.  Reporter's  ed.  131-145.) 

Criminal    law    —    self-crimination    — 
statutory  Immunity. 

1.  An  oHicer  of  a  sugar  refining  company 
whose  testimony  before  a  Federal  grand 
jury  engaged  in  investigating  alleged  viola- 
tions by  the  corporation  of  the  anti-trust 
act  of  July  2,  1800  (26  Stat,  at  L.  200. 
chap.  647,  U.  S.  Comp.  Stat.  1001,  p.  3200), 
consisted  chiefly  of  documentary  evidence 
drawn  from  the  corporation's  books  and 
papers,  and  produced  by  him  in  obedience 
to  a  subpoena,  cannot  defeat  a  prosecution 
for  a  conspiracy  to  commit  an  offense 
against  the  United  States  by  effecting  en- 
tries of  raw  sugars  at  less  than  their  true 
weights,  by  a  claim  of  immunity  founded 
on  the  proviso  to  the  act  of  February  25, 
1003  (32  Stat,  at  L.  004.  chap.  755,  U.  S. 
Comp.  Stat.  Supp.  1011,  p.  1314),  that  ns 
person  shall  be  prosecuted  or  be  subjected 
to  any  penalty  or  forfeiture  for  or  on  ac- 
count of  any  transaction,  matter,  or  thing 
concerning  which  he  may  testify  or  pro- 
duce evidence,  documentary  or  otherwise, 
in  any  proceeding,  suit,  or  prosecution  un- 
der the  interstate  commerce  and  anti-trust 
acts,  where  the  evidence  given  in  the  former 
proceeding  does  not  concern  the  present 
one  in  any  substantial  way,  and  has  no 
such  tendency  to  incriminate  him  as  to 
have  afforded  a  ground  for  refusing  to  give 
it,  even  apart  from  the  statute  and  the  fact 
that  it  came  from  the  corporation's  books. 
[For  other  cases,  see  Criminal  I^w,  III.  b,  2: 

Witnesses,  V.  c,  In   Dlirest   Sup.  Ct.   1008.] 

Appeal  -*  review  —  discretion  below  — 
separate  trial. 

2.  The  denial  of  a  separate  trial  to  one 
of  Mveral  persons  jointly  indicted  will  not 
be  revised  on  appeal  by  the  Federal  Su- 
preme Court,  unless  such  denial  amounted 
to  an  abuse  of  the  trial  judge's  discretion. 
[For  other  cases,  see  Appeal  and  Error.  VIII. 

1.  6.  In  Digest  Sup.  Ct.  1008.1 

Conspiracy  —  a^riiinst  United  States  — 
guilt  of  substantive  offense. 

3.  A  person  cannot  escape  liability  for  a 
conspiracy  to  commit  an  offense  against  the 
United  States  because  he  may  have  com- 
mitted the  substantive  offense  at  which 
the  conspiracy  aims. 

[For  other  cases,  see  Conspiracy,  II.,  In  Di- 
gest Sup.  Ct.  1008.] 

Evidence  ^  docamentary  —  memoran- 
da. 

4.  Books  in  which  were  entered  the 
weights  of  importations  of  sugar  by  city 

Note. — On  statutes  prohibiting  use  of 
self -incriminating  testimony  against  the 
witness — see  not^  to  Re  Buskett,  14  LkR.A. 
407;  United  SUtes  v.  James,  26  L.RJL  418, 
and  Interstate  Commerce  Commission  v. 
Baird,  48  L.  ed.  U.  S.  860. 

On  the  constitutional  protection  against 
self-crimination — see  note  to  Levy  v.  Su- 
perior Ct  Sft  L  JUL  Bit. 
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weigh'rt  are  idmiMible  Id  svidence  withou' 
railing  such  wei),'hen  od  a  proaecution  o 
tlie  ollicerB  of  a  sugar  refining  com  pan; 
for  eonipiracy  to  commit  an  offcnae  agains 
the  rinited  States  by  effecting  entries  o 
raw  augar*  at  lesi  than  their  true  weighti 
where  the  WEightg  ahown  bj  such  entriei 
which  were  the  higher  ones,  and  were  in 
trodnced  as  evidence  of  diBcrepancies,  wer 
accented  bj  tlie  company  and  were  checke( 
by  the  company's  tallymen  wbo  did  testify 
(For  other  cbhs.  see  Evldenc*.  IV.  p:   IV.  i 

in   nicest   Sup.  O.   1908.1 
Evidence  —  relcTancy  ^  similar  «cU. 

5.  Testimony  tliat  the  same  course  o 
conduct  was  going  on  long  before  the  dati 
in  the  indictment  when  it  was  alleged  thai 
the  defendants  conspired  to  cununit  at 
ofTense  against  the  United  Slates  by  effect 
; ._■__  _.  __.^  sugars  at  less  than  theii 


■eights 


I    adm 


under  such   indictment. 

[iTor  other  caaes.  »ee 

(esl  Sop.  Ct.  1S08.1 


bible    . 


the 


ON  WRIT  of  Certiorari  to  the  Uaite< 
States  Circuit  Court  of  AppeaU  for  the 
Svcuiid  Circuit  to  review  a  judgment  which 
affirmed  a  conviction  in  the  Circuit  Courl 
for  the  Southern  District  of  New  York  o< 
conspiring  to  commit  sn  offense  against 
the   United   States.     Affirmed. 

See  same  case  below,  112  C.  C.  A.  SIS, 
1B2   Fed.   83. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  B.  Stanclifleld  argued  the 
cause,  and,  with  Messrs.  George  S.  Graham 
and   Frederick  Allis,  filed  a  brief  for  peti- 

The  immunity  statute  is  an  act  of  gen- 
eral amnesty,  and  therefore  should  operate 
as  a  pardon   from  the  government, 

Hrown  v.  Walker.  101  U.  8.  G91,  40  I^ 
ed.  819,  S  Inters.  Com.  Rep.  309,  16  Sup. 
Ct.  Rep.  644;  Burrcll  v.  Montana.  1S4  U. 
S.  572,  578,  48  L.  ed.  1]22,  1123,  24  Sup. 
rt.  Rep.  787;  Hale  v.  Henkel,  201  U.  S. 
43,  67,  50  L.  ed.  652,  6B2,  2S  Sup.  Ct.  Rep. 
370:  United  States  v.  Price,  96  Fed.  982; 
United  States  v.  Armour  ft  Co.  142  Fed. 
808;  Unitrd  SUtes  v.  Swift,  186  Fed.  1002; 
SUU  v.  Murphy,  128  Wis.  201,  107  N.  W. 
470;  American  Tobacco  Co.  v.  Werck- 
meister,  207  U.  S.  293,  62  L.  ed.  216,  28 
Sup.  Ct  Rep.  72,   12  Ann.  Cas.  605. 

The  authorities  cited  by  the  government 
lor  ita  contentions,  or  those  of  the  court 
below,  are  not  in  point,  if  the  immunity 
statute  be  treated  as  a  statute  of  amnesty. 

Dntt«d  States  t.  Burr,  F«d.  Cas.  No. 
HMEei  Ez  parte  Irving  74  Fed,  900; 
VBilaJ  SUtM  w.  KlaUll,  1J7   Fed.    1S«; 

Mr  L.  Mf. 


United  SUtes  v.  Price,  90  Fed.  9W;  Cova- 
Bclman  v.  Hitchcock,  142  U.  S.  S4T,  3S  L. 
ed.  1110,  3  Inters.  Com.  Rep.  S16,  12  Sup, 
Ct.  Rep.  195;  Brown  v.  Walker,  161  U.  S. 
eiO,  40  L.  ed.  B2G,  16  Sup.  Ct.  Rep.  S44; 
Burrell  v.  Montana,  194  U.  S.  B72,  48  L. 
ed.  1122,  24  Sup.  Ct  Rep.  787;  Jack  *. 
Kansas,  109  U.  8.  372,  60  L.  ed.  234,  26 
Sup.  Ct  Rep.  T3,  4  Ann.  Cas.  689;  Amer- 
ican Lithographic  Co.  v.  Werck  meister,  221 
U.  S.  603,  611,  GG  L.  ed.  873,  878,  31  Bup. 
Ct.  Rep.  876;  Hale  v.  Henkel.  201  U.  B. 
73,  BO  L.  ed.  665,  26  Sup.  Ct.  Rep.  370; 
Foot  V.  Buchanan,  113  Fed.  1S6;  United 
States  V.  Armour  t  Co.  142  Fed.  808; 
United  States  v.  Swift,  186  Fed.  1002; 
State  V.  Murphy,  128  Wis.  201,  107  N.  W. 
470. 

The  word  "concerning"  should  receive 
the   broadest    possible   construction. 

Brown  v.  Walker,  101  U.  8.  623,  40  L. 
ed.  830,  S  Inters.  Com.  Rep.  360,  16  Sup. 
Ct.  Rep.  644;  Counselman  v.  Hitchcock,  142 
U.  S.  662,  G64,  35  L.  ed.  1113,  1114,  3  Inters. 
Com.  Rep.  816,  12  Sup.  Ct  Rep.  196;  Hale 
V.  Henkel,  201  U.  S.  67,  SO  L.  ed.  6S2,  26 
Sup.  Ct  Hep.  370;  Boyd  t.  United  State^ 
116  U.  8.  616,  029,  631,  632,  20  L.  ed. 
746,  751,  752,  6  Sup.  Ct  Rep.  624;  Amer- 
ican Lithographic  Co.  v.  Werckmeister,  221 
U.  B.  603.  811,  55  L.  ed.  873,  878,  31  Sup. 
Ct  Rep.  678;  People  ei  rel.  Taylor  v. 
Forbes,  143  N.  Y.  228,  38  N.  E.  303. 

Whether  or  not  the  immunity  statute 
should  receive  a  broad  application  Is  a 
political  question,  and  the  policy  adopted 
by  Congress  is  final  and  binding  on  all. 

Pennsylvania  v.  Wheeling,  k  B.  Bridge 
Co.  18  How.  440,  IS  L.  ed.  441;  Rhode  Is- 
land V.  Massachusetts,  12  Pet.  737,  738,  9 
L.  ed.  1265,  1266;  Luther  v.  Borden,  7  How. 
12.  12  L.  ed,  599;  William  v.  Suffolk  Ins. 
Co.  13  Pet.  420,  10  L.  ed.  228;  Foster  v. 
KeiUon,  2  Pet  263,  7  L.  ed.  41B;  Head 
Money  Cases  (Edye  v.  Robertson)  112  U. 
;.  698.  28  L.  ed.  803,  6  Sup.  Ct.  Rap.  247; 
United  SUUs  v.  Rauscher,  119  U.  S.  418, 
119,  30  L.  ed.  428,  429,  7  Sup.  Ct  Rep. 
!34. 

The  learned  court  of  appeals  erred  In 
lolding  that  petitioner  was  entitled  to  no 
mmunity  because  he  was  subponaed  and 
^stifled  as  an  officer  of  the  corporation  un- 
ter  investigation  at  the  anti-trust  proceed- 
ng.   where    he   gave   the    evidence   he   now 

State  v.  Nowell,  S8  N.  H.  314;  Brown 
'.  Walker,  161  U.  8.  602,  40  L.  ed.  823,  I 
nters.  Com.  Rep.  369,  16  Sup.  Ct.  Rep. 
44 ;  Hale  v.  Henkel,  201  U.  B.  69,  70,  SO 
..  ed.  663,  604.  26  Sup.  Ct.  Rep.  370;  Wil< 
on  r.  United  SUtea.  2.11  \J.  ^.  ^(,\.  Wi^- 
d.  771,  ai  Bttv-  C.V  ■»*?.  Ma,  kosi.  *:»». 
j912  D,  B6«;  ^Wvioon  %k  O.  "S-  <:».  -« 
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Intcntftto   Commerce   CommUiion,   221    U. 

B.  8U,  OS  L.  ed.  878,  21  Sup.  Ct.  Rep.  621; 
AaMriMn  Litln^kphia  Co.  v.  Werckmeia- 
tw,  221  U.  8.  Bll,  SB  L.  ed.  878,  31  Sup. 
CL  Sep.  67fl;  Interitatc  Commerce  Com- 
miHion  t.  Bftlrd,  194  U.  8.  26,  48  L.  ed. 
iWI,  24  Sup.  Ct  Rep.  563. 

Tbe  leanied  court  below  erred  In  denjring 
the  motion  of  the  defendant  Heike  for  k 
•epftrate  trUL  He  waa  unUwfully  preju' 
diced  bj  being  tried  together  with  the  othei 
defenduit*. 

White  *.  People.  81  III.  338;  State  t 
Oxendine,  107  N.  C.  783,  12  S.  G.  673; 
United  States  *.  Uatthewi,  Fed.  Cu.  No 
lS,741b;  EraiiM  ▼.  United  States,  78  C.  C. 
A.  M2,  147  Fed.  444;  O'ConneU  t.  PennBjl 
vania  Co.  65  C.  C.  A.  483,  118  Fed.  991; 
Morrow  v.  SUte,  14  Lea,  483;  Watson  * 
8tet^  IS  Le«^  a04;  Stete  v.  Detfoche,  47 
Ia.  Ann.  BSI,  17  8o.  200. 

It  ii  a  dreadful  abuse  to  suffer  the  con- 
rlctioQ  of  a  prisoner  for  conspiracy  to  com- 
mit an  offense,  when  the  same  evidence,  ij 
■ufBeient  for  an;  purpose,  ought  to  prove 
the  offense  itself;  and  this  is  the  oppor- 
tunity to  oorrect  it. 

United  SUtes  v.  KUsel,  178  Fed.  828. 

The  learned  trial  court  committed  revers- 
ible error  in  admitting  in  e*idence  the  so- 
called  "pink  book*." 

Chicago    Lumbering    Co.    *.    Hewitt,    12 

C.  C.  A.  129,  22  U.  8.  App.  846,  64  Fed. 
114;  Kent  ▼.  Oanrin,  1  Gray,  148;  Oould 
«.  Hartl^,  187  Masa.  661,  73  N.  E.  068; 
Horwalk  ex  rel.  Fawcett  v.  Ireland,  88  Conn. 
IS,  86  Atl.  804;  Swan  v.  Thurman,  112 
Uich.  416,  70  N.  W.  1023;  People  «.  Uit- 
chell,  94  Cal.  S60,  29  Pac  1106;  Price  v. 
Standard  L.  A  Aeci.  Ins.  Co.  90  Minn.  269, 
90  N.  W.  1118;  Chaffee  v.  United  SUtes, 
18  Wall.  016,  21  L.  ed.  908. 

The  admission  of  this  hearsay  evidence, 
in  addition  to  tbe  ordinary  error,  violated 
the  right  of  the  accused  to  be  confronted 
with  the  witnesses  against  bim. 

Mote*  V.  United  SUte*,  178  U.  8.  468,  44 
L.  ed.  IISO.  20  9up.  Ct.  Rep.  993;  Kirby 
T.  United  Btates.  174  U.  8.  47,  43  L.  ed. 
890,  19  Sup.  CL  Rep.  S74,  11  Am.  Crim. 
Rep.  330;  Cooley,  Conat.  Lim.  7tb  ed.  p. 
401;  People  v.  Bromwich,  200  N.  T.  386, 
93  N.  E.  933;  State  v.  Thomas,  <4  M.  C. 
74;  United  State*  v.  Angell,  11  Fed.  43; 
People  V.  Qoodrode,  132  Mich.  642,  94  N. 
W.   14. 

The  trial  court  committed  reversible  error 
In  allowl^  in  evidence  acta  and  declara- 
tfams  of  a  oo-eonapirator  thirteen  yean 
prior  to  the  eonapiracy. 

L^aa  V.  United  States,  144  U.  B.  263,  38 

A  ad.  4SP,   12  Sup.    Ct.  Rep.   81T;    Brown 

K  Dk/lmi  StMiea,  ISO  [/.  &  93,  87  L.  ed. 
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61  Hun,  217,  4  N.  Y.  Supp.  492;  State  v. 
Crofford,  121  Iowa,  403,  96  N.  W.  8B9| 
Williams  v.  Dickenson,  28  Fla.  90,  9  So^ 
847;  Wilson  v.  People,  94  lU.  299;  Peopla 
V.  Irwin,  77  C«L  494,  20  Fae.  06;  State  v. 
Moberly,  181  Mo.  004,  26  B.  W.  364. 

Assistant  Attorney  General  DenlMMi 
argued  tbe  cause,  and,  with  Messrs.  Henry 
L.  Stimson  and  Felix  Frankfurter,  filed  a 
brief  for  respondent:' 

The  immunity  statute,  being  legislatloa 
in  derogation  of  tbe  sovereign  powers  to 
punish  for  crime  sad  to  elicit  the  truth  in 
the  administration  of  justice,  is  not  to  be 
extended  by  ooustruotlon  beyond  the  pur- 
pose for  which  it  was  enacted,  namely,  to 
serve  as  a  substitute  for  the  oonstitutlonal 
privilc^  against  self-incrimination.  It 
therefore  does  not  make  gratuitous  grante 
of  immunity  merely  because  of  testimony 
which  never  waa  privil^ed,  and  which,  ir- 
respective at  any  immunity  statute,  never 
could  have  been  withheld. 

Hale  v.  Henkel,  201  U.  S.  43,  89,  60  L. 
ed.  603,  26  Sup.  Ct.  Rep.  370;  Brown  v. 
Walker,  161  U.  S.  691,  40  L.  ed.  819,  S 
Inters.  Com.  Rep.  369,  18  Sup.  Ct.  Rep.  644; 
United  States  v.  Swift,  186  Fed.  1002; 
United  States  *.  Armour  *  Co.  142  Fed. 
808;  0  Wigmore,  Ev.  |  8281a,  pp.  240,  841 1 
State  V.  Murphy,  128  Wis.  201.  107  N.  W 
470;  Warner  t.  Btat^  13  Lea.  62;  Re  Kit 
tie,  180  Fed.  948;  United  States  *.  Kimball, 
117   Fed.  166. 

The  immunity  provisions  are  atatntes  in 
derogation  of  easential  governmental  pow- 
ers, and  aa  auoh  should  not  be  extended  be- 
yond the  purpose  of  their  enactment 

Charles  River  Bridge  v.  Warren  Bridge^ 
n  Pet.  480,  64^-064,  9  L.  ed.  773,  822- 
S26;  Louisville  A  N.  R.  Co.  v.  Kentucky, 
161  U.  a  677,  680,  40  L.  ed.  849,  803,  10 
Sup.  Ct.  Rep.  714;  Re  KiUle,  IBO  Fed.  948; 
United  Btates  r.  Burr,  Fed.  Cas.  No.  14,- 
692e;  Hale  *.  Henkel,  201  U.  B.  43,  78. 
30  L.  ed.  608,  663,  26  Sup.  Ct  Rep.  370; 
American  Lithographic  Co.  v.  Werckmeis- 
ter,  281  U.  8.  803,  66  L.  ed.  873,  31  Sup. 
Ct  Rep.  676. 

The  purpose  of  tbe  immunity  statutes,  ia 
■bowB  by  tbelr  structure  and  their  histori- 
cal evolution,  was  to  prevent  tbs  obftrue- 
tioDS  of  the  specified  proaeeutloos  by  tiM 
exercise  of  Ue  constitutional  privilege. 
This  purpose  was  accomplished  by  an  tx- 
cbange  of  immunity  for  tbe  privilege. 
There  i*  nothing  cither  in  the  term*  of  the 
set  or  Ita  histerr  to  indicate  any  Intention 
of  granting  a  bonoa  in  addition  to  this  ex- 
change. 

United  Btatia  *.  Swift,  186  Fed.  1016; 
Wigmore,  Bv.  |  219S;  Brown  v.  Walker, 
161  n.  S.  ftlQ. «  L.  nl.  BU,  0  Inteia.  Con. 
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Rep.  869,  16  Sup.  Ct  Bep.  644;  American 
Lithographic  Co.  t.  Werekmeiiter,  221  U. 
a  603,  611,  65  L.  ed.  873,  878,  31  Sup.  Ct. 
Bep.  676;  Foot  T.  Buchanan,  113  Fed.  166; 
Hale  y.  Henkel,  201  U.  S.  43,  50  L.  ed. 
652,  26  Sup.  Ct  Bep.  370;  United  Stotes 
▼.  Armour  it  Co.  142  Fed.  808;  United 
Stotes  y.  Kimball,  117  Fed.  163;  Jack  y. 
Kansaa,  100  U.  8.  372,  50  L.  ed.  234,  26 
Sup.  Ct.  Bep.  73,  4  Ann.  Cai.  689. 

No  possible  public  policy  calls  for  an  ex- 
tension of  the  immunity  stotute  to  the  giy- 
ing  of  innocent  eyidence  not  protected  by 
the  oonstitutional  priyilege. 

Stote  y.  Murphy,  128  Wis.  218, 107  N.  W. 
470. 

None  of  the  eyidence  adduced  by  Heike 
was  incriminating,  and  none  of  it  could 
haye  bcjen  withheld  by  him  under  the  con- 
stituti<mal  priyilege. 

United  Stotes  y.  Burr,  Fed.  Cas.  No. 
14,962e;  Brown  y.  Walker,  161  U.  S.  591, 
599,  40  L.  ed.  819,  821,  5  Intors.  Com.  Bep. 
369,  16  Sup.  Ct.  Bep.  644;  Beg.  y.  Boyes, 
1  Best  ft  &  321,  2  Fost.  ft  F.  157,  30  L.  J. 
Q.  B.  N.  S.  301,  7  Jur.  N.  S.  1158,  5  L.  T. 
N.  S.  147,  9  Week.  Bep.  690,  9  Cox,  C.  C. 
32;  Ex  parte  Iryine,  74  Fed.  960;  Wilson 
y.  United  Stotes,  221  U.  S.  361,  55  L.  ed. 
771,  31  Sup.  Ct.  Bep.  538,  Ann.  Cas.  1912 
D,  558;  Dreier  y.  United  Stotes,  221  U.  S. 
394,  55  L.  ed.  784,  31  Sup.  Ct.  Bep.  550; 
Baltimore  ft  0.  B.  Co.  y.  Intorstato  Com- 
merce Commission,  221  U.  S.  612,  55  L.  ed. 
878,  31  Sup.  Ct.  Bep.  621 ;  United  Stotes  t. 
Burr,  Fed.  Cas.  No.  14,692e. 

The  admission  of  the  so-called  "pink 
books"  on  the  trial  of  the  plea  of  not  guilty 
was  not  error. 

First.  An  unnecessarily  complete  founda^ 
tion  was  laid  for  these  books. 

Chicago  Lumbering  Co,  y,  Hewitt,  12  C. 
C.  A.  129,  22  U.  S.  App.  646,  64  Fed.  314. 

Second.  The  pink  books  would  haye  been 
sufficiently  authenticated  without  all  this 
complicated,  difficult,  and  cumbersome  proof 
of  eyery  figure  they  contoined.  It  would 
haye  sufficed  to  proye  the  routine  by  which 
they  were  kept. 

Mississippi  Biyer  Logging  Co.  y.  Bobsen, 
16  0.  C.  A.  400,  32  U.  S.  App.  520,  69 
Fed.  773;  Greene  y.  United  Stotes,  85  C. 
0.  A.  251,  154  Fed.  414;  Kerrch  y.  United 
States,  96  C.  C.  A.  258,  171  Fed.  369; 
Qninberg  y.  United  Stotes,  76  C.  C.  A. 
51,  145  Fed.  91;  Bacon  y.  United  Stotes, 
38  C.  C.  A.  37,  97  Fed.  40,  175  U.  S.  726, 
44  L.  ed.  339,  20  Sup.  Ct  Bep.  1022;  Morse 
y.  United  Stotes,  98  C.  C.  A.  321,  174  Fed. 
555,  20  Ann.  Cas.  938;  Wigmore,  Ey.  f 
1521,  pp.  1888,  1889,  f  1630,  pp.  1895, 
18M;  Ocmtinentol  Nat.  Bank  y.  First  Nat. 
Bank,  108  Tenn.  374,  08  S.  W.  497. 

Tb0  Mdmiuion  on  tk9  mt^in  ^\%\  gt  i\ft 
37  M0.  ea. 


testimony  of  Spitzer  eonceming  the  early 
history  of  the  conspiracy  was  not  error. 

Wood  y.  United  States,  16  Pet.  342,  360, 
361,  10  L.  ed.  987,  994,  995;  Bottemly  T. 
United  Stotes,  1  Story,  135,  Fed.  Cas.  No. 
1,688;  United  Stotes  y.  36  Barrels  of  Hig^ 
Wines,  7  BUtehf.  473,  Fed.  Cas.  No.  16,469; 
Stondard  Oil  Co.  y.  United  Stotes,  221  U. 
S.  1,  55  L.  ed.  619,  34  L.BJl.(NJ3.)  834, 
31  Sup.  Ct  Bep.  502,  Ann.  Cas.  1912  D, 
734;  3  GreenL  Ey.  16th  ed.  §  93;  Stoto 
y.  Walker,  98  Mo.  95,  9  &  W.  646,  11  a 
W.  1133. 

Mr.  Justice  Holmes  deliyered  the  opin- 
ion of  the  court: 

The  petitioner  was  indicted  for  frauds 
on  the  reyenue;  and,  in  the  sixth  count, 
under  Bey.  Stot  §  5440  (U.  S.  Comp.  Stot 
1901,  p.  3676),  for  a  conspiracy  to  com- 
mit such  frauds  by  effecting  entries  of  raw 
sugars  at  less  than  their  true  weighto  by 
means  of  false  written  statemento  as  to 
the  same.  Bey.  Stat.  §  5445,  U.  S.  Comp. 
Stot  1901,  p.  3678.  Act  of  June  10, 
1890,  chap.  407,  §  9,  26  Stot  at  L.  131, 
135,  U.  S.  Comp.  Stot.  1901,  pp.  1886, 
1895.  He  pleaded  in  bar  that,  in  1909 
and  1910,  answering  the  goyemment's 
subpoena,  he  had  testified  and  produced 
documentory  eyidence  before  a  Federal 
grand  Jury  inyestigating  alleged  breaches 
of  the  Sherman  anti-trust  act  [26  Stot 
at  L.  209,  chap.  647,  U.  S.  Comp.  Stot. 
1901,  p.  3200],  that  the  testimony  and  docu- 
ments eoneemed  the  subject-*matter  of [140 
the  present  indictment,  and  that  therefore 
he  was  exempted  from  liability  by  the  act  of 
February  25,  1903,  chap.  755,  32  Stot  at 
L.  854,  904,  U.  S.  Comp.  Stat  Supp.  1911, 
p.  1313,  as  amended  June  30,  1906,  chap. 
3920,  34  Stat,  at  L.  798,  U.  S.  Comp. 
Stot.  Supp.  1911,  p.  1319.  There  was  a 
replication;  issue  was  Joined;  a  trial  was 
had  upon  the  plea,  in  which  the  court  di- 
rected a  yerdict  for  the  goyemment  (175 
Fed.  852) ;  leaye  was  giyen  to  plead  oyer; 
a  premature  attempt  was  made  to  bring 
the  case  before  this  court  (217  U.  S.  423, 
54  L.  ed.  821,  30  Sup.  Ct.  Bep.  539),  and 
then  there  was  a  trial  on  the  merito  in 
which  the  petitioner  was  found  guilty  on 
the  sixth  count  The  circuit  court  of  ap- 
peals affirmed  the  judgment  (112  C.  C.  A. 
615,  192  Fed.  83).  Whereupon  a  writ  of 
certiorari  was  granted  by  this  court 

The  inyestigation  in  which  the  petitioner 
testified  concerned  transactions  of  the 
American  Sugar  Befining  Company.  S«e 
Pennsylyania  Sugar  Bef.  Co.  y.  America* 
Sugar  Bef.  Co.  92  C.  C.  A.  318,  166  Fed. 
254.  The  petitioner  wta  vaxDCca^stft.^  \a  ^^t^- 
duee  TMOTda  ol  t\i«  kmstV^iXk  %QL\gkx^^A^:s^3 
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prodi\ced  the  reeorda,  and  testified  that  he 
was  the  peraon  to  whom  the  aubpoBnaa 
were  addreaaed,  aecretary  of  the  New  York 
corporation,  and  aecretary  and  treaaurer  of 
the  New  Jeraey  corporation  of  the  aame 
name.  He  aummed  up  what  the  booka  pro- 
duced ahowed  aa  to  the  formation  of  the 
New  York  company.  He  identified  hia  aig- 
nature  to  four  checka  of  the  company  in 
a  tranaaction  not  in  queation  here, — the 
Kiaael-Segal  loan  mentioned  in  United 
Statea  y.  Kiaael,  218  U.  S.  601,  608,  54  L. 
ed.  1168,  1178,  31  Sup.  Ct  Rep.  124.  These 
checka  were  not  uaed  in  the  present  case. 
He  testified  aa  to  the  ownership  of  the 
Havemeyer  and  Elder  Refinery  in  Brook- 
lyn. Finally  he  produced  a  table  showing 
how  many  pounds  of  sugkr  were  melted 
each  year,  from  1887  to  1907,  in  each  re- 
finery; this  table,  of  course,  not  purport- 
ing to  represent  the  petitioner's  personal 
knowledge,  but  being  a  summary  of  reports 
furnished  by  the  company 'a  different  em- 
ployees, and,  the  government  contends,  vol- 
unteered   by   him. 

141]  *The  act  of  February  26,  1903,  chap. 
755,  32  Stat  at  L.  904,  U.  S.  Comp.  Stat. 
Supp.  1911,  p.  1314,  appropriates  $500,000 
for  the  enforcement  of  the  interstate  com- 
merce and  anti-truat  act,  "Provided,  that 
no  person  shall  be  proaeeuted  or  be  sub- 
jected to  any  penalty  or  forfeiture  for  or 
on  account  of  any  transaction,  matter,  or 
thing  concerning  which  he  may  teatify 
or  produce  evidence,  documentary  or  oth- 
erwise, in  any  proceeding,  suit,  or  pros- 
ecution under  said  acts;  Provided  further, 
that  no  person  ao  testifying  shall  be  exempt 
from  prosecution  or  punishment  for  perjury 
committed  in  so  testifying."  (This  last 
proviso  waa  added  only  from  superfluous 
caution  and  throws  no  light  on  the  con- 
struction. Glickstein  v.  United  States,  222 
U.  S.  139,  143,  144,  56  L.  ed.  128,  130,  131, 
32  Sup.  Gt.  Rep.  71.)  By  the  amendment 
of  June  30,  1906,  chap.  3920,  34  Stat,  at 
L.  798,  U.  S.  Comp.  SUt  Supp.  1011,  p. 
1319,  immunity  under  the  foregoing  and 
other  proviaions  "shall  extend  only  to  a 
natural  person  who,  in  obedience  to  a  sub- 
poena, gives  testimony  under  oath,  or  pro- 
ducea  evidence,  documentary  or  otherwise, 
under  oath." 

The  petitioner   contended   that,   as   soon 
aa  he  had  testified   upon  a  matter  under 
the  Sherman  act,  he  had  an  amnesty  by  the 
atatata  from  liability  for  any  and  every  of- 
fenae  that  waa  connected  with  that  matter 
in  any  degree;   or,  at  leaat,  every  offense 
towards  the  diaeovery  of  which  his  testi- 
mony led  up,  even  if  it  had  no  actual  ef- 
feet  in  bringing  the  discovery  about.     At 
i/met  the  Mrgument  eeemed  to  suggest  that 
M/r  tentimimj,  mlibough  not  iaeriminating, 


if  relevant  to  the  later  charge,  brough\ 
the  amnesty  into  play.  In  favor  of  thi 
broadest  construction  of  the  immunity  act, 
it  ia  argued  that  when  it  waa  passed  there 
waa  an  imperioua  popular  demand  that 
the  inside  working  of  the  trusts  should  be 
investigated,  and  that  the  people  and  Con- 
greaa  cared  so  much  to  secure  the  necessary 
evidence  that  they  were  willing  that  aome 
guilty  persons  should  escape,  as  that  re- 
ward waa  necessary  to  the  end.  The  gov- 
ernment, on  the  other  hand,  maintains 
that  the  statute  shouM  be  limited  aa  near- 
ly as  may  *be  by  the  boundaries  of[149 
the  constitutional  privilege  of  which  it  takes 
the  place. 

Of  course  there  is  a  clear  distinction 
lietween  an  amnesty  and  the  constitutional 
protection  of  a  party  from  being  com- 
pelled in  a  criminal  case  to  be  a  witneas 
against  himself.  Amendment  5.  But  the 
obvious  purpose  of  the  statute  is  to  make 
evidence  available  and  compulsory  that 
otherwise  could  not  be  got.  We  bee  no 
reaaon  for  supposing  that  the  act  offered 
a  gratuity  to  crime.  It  should  be  con- 
strued, so  far  as  its  words  fairly  allow  the 
construction,  as  coterminous  with  what 
otherwise  would  have  been  the  privilege  of 
the  person  concerned.  We  believe  its  pol- 
icy to  be  the  aame  as  that  of  the  earlier  act 
of  February  11,  1893,  chap.  83,  27  SUt. 
at  L.  443,  U.  S.  Comp.  Stat.  1901,  p.  3173, 
which  read:  "No  person  shall  be  ezcuaed 
from  attending  and  testifying,"  etc.  "But 
no  person  shall  be  prosecuted,"  etc.,  as 
now,  thus  showing  the  correlation  between 
constitutional  right  and  immunity  by  the 
form.  That  statute  was  passed  because  an 
earlier  one,  in  the  language  of  a  late  cmae, 
"waa  not  coextensive  with  the  constitu- 
tional privilege."  American  Lithographic 
Co.  V.  Werckmeister,  221  U.  S.  603,  611,  65 
L.  ed.  873,  878,  31  Sup.  Ct.  Rep.  676. 
Compare  act  of  February  19,  1903,  chap. 
708,  S  3,  32  Stat,  at  L.  848,  U.  S.  Comp. 
SUt  Supp.  1911,  p.  1312.  To  illustrate, 
we  think  it  plain  that  merely  testifyini* 
to  hia  own  name,  although  the  fact  is  rele- 
vant to  the  present  indictment  as  well  as 
to  the  previous  investigation,  waa  not 
enough  to  give  the  petitioner  the  benefit 
of  the  act    See  3  Wigmore,  Ev.  %  2261. 

There  ia  no  need  to  consider  exactly  how 
far  the  parallelism  should  be  carried.  It 
is  to  be  noticed  that  the  testimony  moat 
relied  upon  was  the  summary  made  from 
the  books  of  the  company  by  its  servants, 
at  the  petitioner's  direction,  and  simply 
handed  over  by  him;  that  apart  from  tlia 
statute  the  petitioner  could  not  have  pre- 
vented the  production  of  the  booka  or 
papers  of  the  company,  such  as  the  summary 
waa  when  made,  ot  itixiaed  Vt  if  *he[149 
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had  ili«  eustodj  of  them,  and  that  the  de- 
ciiiont  that  established  the  duty  to  pro- 
duce go  upon  the  absence  of  constitutional 
privilege,  not  upon  the  ground  of  statutory 
immunity  in  such  a  case.  Wilson  ▼.  Unit- 
ed SUtes,  221  U.  S.  361,  377,  et  seq,  55 
L.  ed.  771,  778,  31  Sup.  Ct  Rep.  538,  Ann. 
Cas.  1912D,  558;  Dreier  ▼.  United  States, 
221  U.  S.  394,  400,  55  L.  ed.  784,  785,  31 
Sup.  Ct.  Rep.  550;  Baltimore  k  O.  R.  Co. 
▼.  Interstate  Commerce  Commission,  221 
U.  S.  612,  623,  55  L.  ed.  878,  884,  31  Sup. 
Ct.  Rep.  621;  Wheeler  v.  United  States, 
Jan.  6,  1913  [226  U.  S.  478,  ante,  309, 
.33  Sup.  Ct.  Rep.  158];  Grant  v.  United 
States,  Jan.  20,  1913  [227  U.  S.  74,  ante, 
423,  33  Sup.  Ct.  Rep.  190].  But  this  con- 
sideration does  not  stand  alone,  for  the 
evidence  given  in  the  former  proceeding 
did  not  concern  the  present  one,  and  had 
no  such  tendency  to  incriminate  the  peti- 
tioner as  to  have  afforded  a  ground  for  re- 
fusing to  give  it,  even  apart  from  the 
statute  and  the  fact  that  it  came  from  the 
corporation  books.  Taking  all  these  con- 
siderations together  we  think  it  plain 
that  the  petitioner  could  take  nothing  by 
his   plea. 

The  evidence  did  not  concern  any  matter 
of  the  present  charge.  Not  only  was  the 
general  subject  of  the  former  investigar 
non  wholly  different,  but  the  specific 
things  testified  to  had  no  connection  with 
the  facts  now  in  proof  much  closer  than 
that  all  were  dealings  of  the  same  sugar 
company.  The  frauds  on  the  revenue  were 
accomplished  by  a  secret  introduction  of 
springs  into  some  of  the  scales  in  such  a 
way  as  to  diminish  the  apparent  weight 
of  some  sugar  imported  from  abroad.  The 
table  of  meltings  by  the  year  had  no  bear- 
ing on  the  frauds,  as  it  was  not  confined 
to  the  sugar  fraudulently  weighed,  and 
it  does  not  appear  how  the  number  of 
pounds  was  made  up.  The  mere  fact  that 
a  part  of  the  sugar  embraced  in  the  table 
was  the  sugar  falsely  weighed  did  not  make 
the  table  evidence  concerning  the  frauds. 
The  same  consideration  shows  that  it  did 
not  tend  to  incriminate  the  witness.  It 
neither  led  nor  could  have  led  to  a  dis- 
covery of  his  crime.  So  the  admission  of 
his  signature  to  certain  checks,  although 
it  furnished  a  possible  standard  of  the  peti- 
144]tioner's  handwriting  if  there  had  *been 
any  dispute  about  it,  which  there  was  not, 
in  the  circumstances  of  this  case,  at  least, 
had  neither  connection  nor  criminating 
effect.  When  the  statute  speaks  of  testi- 
mony concerning  a  matter  it  means  con- 
eeming  it  in  a  substantial  way,  just  as 
the  constitutional  protection  is  confined  to 
real  danger,  and  does  not  extend  to  remote 
poMibilities  out  of  the  ardituuj  ooune  of 


law.  Brown  ▼.  Walker,  161  U.  S.  591,  599, 
600,  40  L.  ed.  819,  821,  822,  5  Inters. 
Com.  Rep.  369,  16  Sup.  Ct  Rep.  644.  See 
5  Wigmore,  Br.  §  2281,  p.  238.  Other  ques- 
tions would  have  to  be  dealt  with  before 
the  petitioner  could  prevail  upon  his  plea; 
but  as  we  consider  what  we  have  said 
sufficient,  we  shall  discuss  it  at  no  greater 
length.  There  was  no  dispute  as  to  the 
facts,  and  a  verdict  upon  it  for  the  gov- 
ernment properly  was  directed  by  the  court. 

The  other  matters  complained  of  would 
not  have  warranted  the  issue  of  the  writ 
of  certiorari,  and  may  be  dealt  with  in 
few  words.  The  petitioner  was  denied  a 
separate  trial,  and  this  is  alleged  as  er- 
ror. But  it  does  not  appear  that  the  dis- 
cretion confided  to  the  trial  judge  was 
abused.  United  States  v.  Ball,  163  U.  S. 
662,  672,  41  L.  ed.  300,  303,  16  Sup. 
Ct.  Rep.  1192.  Again  it  is  said  that  if 
the  evidence  proved  the  petitioner  guilty 
of  a  conspiracy,  it  proved  him  guilty  of 
the  substantive  offense.  It  may  be  that 
there  has  been  an  abuse  of  indictment 
for  conspiracy,  as  suggested  by  Judge  Holt 
in  United  SUtes  v.  Kissel,  173  Fed.  823, 
828,  but  it  hardly  is  made  clear  to  us 
that  this  is  an  instance.  At  all  events, 
the  liability  for  conspiracy  is  not  taken 
away  by  its  success, —  that  is,  by  the  ac- 
complishment of  the  substantive  offense  at 
which  the  conspiracy  aims.  Brown  v.  El- 
liott, 225  U.  8.  392,  56  L.  ed.  1136,  32  Sup. 
Ct.  Rep.  812;  Reg.  v.  Button,  11  Q.  B. 
929,  18  L.  J.  Mag.  Cas.  N.  8.  19,  12  Jar. 
1017,  3  Cos,  C.  C.  229;  Rex  v.  Spragg,  2 
Burr.   993,   999. 

An  objection  is  urged  to  the  admission 
of  certain  books,  called  the  pink  books, 
in  evidence, — ^they  being  the  books  in  which 
were  entered  weights  given  by  one  set  of 
weighers, — the  city  weighers, — the  weighers 
not  having  been  called.  These  weights 
were  the  higher  ones  and  were  introduced  as 
evidence  of  the  discrepancy.  They  appear 
*to  have  been  accepted  by  the  com-[146 
pany,  were  checked  by  the  company's  tally- 
man, who  testified,  and  if  other  evidence 
than  that  of  the  men  who  made  the  entries 
was  necessary,  it  was  produced.  See  2  Wig- 
more,  Ev.  §§  1521,  1530.  Another  objection 
to  evidence  concerned  the  admission  of  tes- 
timony that  the  same  course  of  conduct 
was  going  on  long  before  the  date  in  the 
indictment  when  it  is  alleged  that  the  de- 
fendants conspired.  The  indictment,  of 
course,  charged  a  conspiracy  not  barred 
by  the  statute  of  limitations,  but  it  was 
permissible  to  prove  that  the  course  of 
fraud  was  entered  on  long  before  and  kept 
up.  Wood  V.  United  States,  16  Pet.  342, 
360,  10  L.  ed.  9%T,  V^K\  ^\»sAvi\  KS\  ^>^. 
T.  United  8Ul«a,  »\  ^3.  %.  W^.  U^  \^  ^^ 
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«1»,  661»  34  L.R.A.(N.S.)  834,  31  Sop.  a. 
R«pu  602,  Ann.  Cat.  1912D,  734.  The  actt 
and  direction!  of  earlier  date  tended  to 
ahow  that  the  tame  eonapiracy  waa  on 
foot.  The  petitioner  waa  there.  The  time 
of  hia  beeoming  a  party  to  it  waa  un- 
eertaln.  The  longer  it  had  laated  the  great- 
er the  probability  that  he  knew  of  it,  and 
that  hia  acta  that  helped  it  were  done  with 
knowledge  of  their  effect.  We  think  it 
unnecetaary  to  diacuea  the  anggeation  that 
the  eridenee  did  not  warrant  leaving  the 
caae  to  the  jury,  or  to  add  further  to  the 
diacnaaion  that  the  caae  received  bek>w. 
Judgment  affirmed. 


AMERICAN    RAILROAD    COMPANY    OF 

PORTO  RICO,  Plff.  in  Err., 

y. 

FEDERICO  DIDRICKSEN  et  uz. 
(See  8.  a  Reporter's  ed.  145-150.) 


Master  and  aerrant  —  safety-appliance 
act  —  applicability  to  Porto  Rico. 

1.  The  iafety-appliance  act  of  March  2, 
1903  (32  SUt.  at  L.  943,  chap.  976,  U. 
8.  Comp.  SUt.  Supp.  1911,  p.  1314), 
which  ^roTidea  that  the  former  acta  of 
whieh  it  ia  amendatory  ahall  be  held 
to  apply  to  ''common  carriera  bj  rail- 
road in  the  territoriea  and  the  Diatrict 
of  Colombia,"  ia  in  force  in  Porto  Rico, 
where,  under  the  Foraker  act  of  April  12, 
1900  (31  SUt.  at  L.  80,  chap.  191),  §  14, 
''the  aUtute  lawa  of  the  United  SUtca  not 
localW  inapplicable,**  except  the  revenue 
law,  have  the  aame  force  and  effect  aa  in 
the  United  SUtca. 

(For   other   ceoMk    tee   Hatter   and    Servmat, 
II.  a.  S.  d.  In  DlfMt  Sap.  Ct.  1908.) 

Daou^rca  for  death  —  pecuniary  beneflt. 

2.  The  loss  to  the  narenU  of  the  aociety 

and  eompanionahip  of  a  aon  ia  not  a  pecu- 

niarr  loaa,  and  tMrefore  ia  not  an  element 

of  tiie  damagea   recoverable   in  aa  action 

brought  apLinst   a   railway  carrier  under 

the  emplovera'   liabilitr  act  of  April   22, 

1908   (35  ^t.  at  L.  65,  chap.  149,  U.  & 

Comp^  SUt.  Supp.  1911,  p.  1322).  for  the 

benefit  of  the  parenU  of  an  oaployee  killed 

in  the  carrier  a  aervice. 

(For  ether  caive,  we  Damacea.  TI.  J..  In  Dl- 
Iteet  8«|k  Ct.  1908.1 

Trial  —  lastractlons  —  daauifao 

3.  The  court  should  not  inatmct  the  jury 
that*  in  eatimatinf  the  daamgea  recovenble 
ia  aa  action  brought  againat  a  ra0way  car- 
rier under  the  emplovera*  liability  act  of 
April  22,  1908,  for  the'benefit  ol  the  parcaU 

ier'a  aerv- 


ing  his  life,"  where  there  ia  no  allagatioti 
of  any  such  loaa,  nor  any  evidenee  raiatii^ 
to  tluB  subject,  or  from  which  iU 
niary  value  may  be  eatimated. 
(Por  other  cases,  see  Trial,  Til.  b,  la 
8ap.  Ct  1908J 

(No.  72.] 

Submitted  December  2,  1912.    Deddad  Jaa* 
uary  27,  1913. 

IN  ERROR  to  the  Diatrict  Court  ol  tha 
United  SUtes  for  PorU  Rieo  to  nwkm 
a  judgment  against  a  carrier  in  an  aeti— 
brought  under  the  Federal  employers'  Ik^ 
bility  act.  Reversed  and  remanded  for  a 
new  trial. 

See  aame  caae  below,  5  Porto  Rico  IML 
Rep.  401 ;  on  motion  for  new  trial,  6  P^wto 
Rico  Fed.  Rep.  427. 

The  facU  are  aUted  ia  the  opiaioa. 


Meaara.  N.  B.  K.  PetaiiigUl  and  F.  Ik 
Comwell  submitted  the  canas  for  plaintiff 


m  error. 


of  aa  employee  killed  in  the  carrii 
icc^  tbey  may  take  inU  coaaideratioa  the 
loss  off  any  "care  aad  eoaaidcfatioa  he 
might  take  aff  them  or  have  for  them  dur- 

KoTV.— Oa  the  measure  off  rceonrcrv  for 
dmih   mmmd  ^   ■ifjigiBia    mm    note   to 
^J^ne^m  r.  atmAmmF.  On  27  ULA.  71.' 


No  brief  waa  filed  for  defeadaaU  ia 


Mr.  Juatice  Lurton  delivered  the  opiB* 
ion  of  the  court: 

This  is  an  action  under  the  employanT 
liability  act  of  April  22,  1908  (35  Slat,  a* 
L.  85,  chap.  149),  before  iU  ameadmcat  hj 
the  act  of  April  5,  1910  [36  SUt.  at  Lb 
291,  chinP-  ^^  U.  S.  Compu  Stat  Soppu 
1911,  p.  1324].  The  plaintiffs  were  tka  aar- 
viving  parenU  of  Pedro  Didridcsea,  mm  mm- 
ployee  of  the  American  Railroad  of  Faita 
Rieo,  who  died  from  an  injury  soslaiasd 
while  in  iU  service. 

1.  Many  errora  have  been  aaatgaed.  Obs 
aa  signed,  but  not  noticed  U  tka  brief  «f 
plaintiff  in  error,  goea  to  the  eapadty  of 
the  plaintiffa  to  mainUin  the  action. 

rrhat  the  deccaaed  left  aeither  wifa[14T 
nor  children  ia  not  denied.  That  tha  plaia- 
tiffs  were,  therefore,  aa  hia  aurviving  partat% 
the  aole  beneficiaries  uader  the  atatata.  Is 
alao  eoneeded. 

One  of  the  defensea  made  by  the 
waa  that  the  plaintifb  had  not 
pointed  administratora,  aa  rehired  by  law, 
and  had  therefore  no  right  U  sudataia 
thia  anit  under  the  Uability  act  of  Itit. 
Thia  waa  met  after  the  jury  had  beca  ana^ 
BKmed,  by  a  motion,  aa  ahowa  by  the  plai»> 
tiffa'  bill  of  exeeptiona,  "to  amead-the  ess* 
plaint  by  making  the  following  Utirliasa 
tioa:  That  plaintiffs  are  the  da|y  a^ 
pointed  personal  represenUtives  of  tiM  4^ 
ceased,  appointed  by  the  district  coaii  af 
the  Island  of  Porto  Rico.'  whi^  Icava  Is 
graated  by  the  eourf  To  this  ameadBsat 
the  defendant  ezeepted.  A  jooraal  SBlif 
of  the  aaas  dats  shows  timt  ia  sappsst  af 


ISU. 
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tlM  Moiknif  the  plaintifft  produced  a  eer- 
tain  eertifioato  from  the  diatriet  court  of 
Porto  BUco,  and  that  the  complaint  was 
amended  by  interlining  the  worde,  after 
the  word  "lupport,** — ^"they  were  further 
the  only  personal  representatiyes  of  the  de- 


This  eertlfieate  is  not  in  the  transcript, 
and  wa  hare  no  way  of  knowing  its  suffi- 
eien<7  as  an  appointment.  The  case  went 
to  the  Jury  upon  the  issue  of  the  capacity 
ef  the  plaintifTs  to  sue,  as  well  as  upon 
the  other  issues.  The  court  neither  gave 
nor  refused  any  instruction  upon  this  point, 
and  there  was  a  general  verdict  for  the 
plaintiffs. 

2.  The  eridence  upon  the  merits  of  the 
case,  though  obscure  and  meager  as  to  the 
circumstances  of  the  accident,  was  such  as 
to  justify  its  submission  to  the  jury. 

3.  The  complaint  averred  that  the  cars 
composing  the  train  in  charge  of  the  de- 
ceased as  conductor  were  not  equipped  as 
required   by   the   safety    appliance   act   of 
March  2,  1903    (32  Stat  at  L.  943,  chap. 
976,  U.  8.  Comp.  Stat  Supp.  1911,  p.  1314). 
There  was  some  evidence  tending  to  show 
that  one  or  more  of  the  couplers  were  not  in 
148]repair,  and  some  eridence  tending  *to 
show    that    this   had   a   causal    connection 
ivith   the   accident.     The   court   instructed 
the  jury  that  the  safety  appliance  act  ap- 
plied  to  Porto  Rico.    Was  this  error  T 

The  acU  of  March  2,  1893  (27  Stot  at 
li.  531,  chap.  196,  U.  S.  0>mp.  Stat  1901, 
p.  3174),  and  April  1,  1896  (29  Stat,  at 
Jj.  86,  chap.  87,  U.  S.  Comp.  Stat  1901, 
p.  3175),  related  only  to  railroad  compa- 
nies engaged  in  interstate  commerce.  The 
traffic  wholly  confined  to  a  territory  of  the 
TJnited  States  was  therefore  not  within 
cither.  But  the  act  of  March  2,  1903, 
amended  the  former  acts  and  extended  their 
provisions  to  ''common  carriers  by  railroad 
in  the  territories  and  the  District  of  Co- 
1'Sfnbia.* 

That  the  employers'  liability  act  of  April 
22,  1908  (36  Stat  at  L.  66,  chap.  149, 
U.  S.  Comp.  Stat  Supp.  1911,  p.  1322), 
does  apply  to  Porto  Rico,  is  plain, 
since  it,  on  its  face,  extends  to  the  Dis- 
trict of  Columbia,  the  territories,  the  Pana- 
ma Canal  Zone,  and  other  "possessions"  of 
the  United  States.  That  it  did  extend  to 
Porto  Rico  was  expressly  decided  in  Amer- 
ican R.  Co.  V.  Birch,  224  U.  S.  647,  66  L. 
ed.  879,  32  Sup.  Ct  Rep.  603.  The  question 
as  to  whether  the  safety  appliance  act  ex- 
tended to  that  Island  was  reserved  in  the 
Birch  Case. 

We  are  of  opinion  that  the  act  does  ex- 
tend to  Porto  Rico.  It  is  true  that  the 
term,  "possessions"  of  the  United  States 
is  not  used  as  in  the  liability  act  T^e 
B7  L.  ed. 


act  does,  however,  provide  that  the  former 
acts  of  which  it  is  amendatory  "shall  be 
held  to  apply  to  conunon  carriers  by  rail- 
road in  the  territories  and  the  District  of 
Columbia,"  etc.  Though  for  all  purposes 
the  Island  of  Porto  Rico  has  not  been 
fully  incorporated  into  the  United  States, 
it  obviously  is  not  foreign  territory,  nor 
its  citizens  aliens.  Gonzales  v.  Williams, 
192  U.  S.  1,  15,  48  L.  ed.  317,  322,  24  Sup. 
Ct.  Rep.  177.  Its  organization  ia  in  most 
essentials  that  of  those  political  entities 
known  as  territories.  It  has  a  territorial 
legislature  and  a  territorial  system  of 
courts.  By  the  14th  section  of  the  For- 
aker  act  of  1900  (31  Stat  at  L.  80,  chap. 
191),  "the  sUtuiory  laws  of  the  United 
States  not  locally  inapplicable  •  •  * 
have  the  same  *force  and  effect  in [149 
Porto  Rico  as  in  the  United  States,  except 
the  internal  revenue  laws." 

In  New  York  ex  rel.  Kopel  v.  Bingham, 
211  U.  S.  468,  63  L.  ed.  286,  29  Sup.  Ct 
Rep.  190,  Porto  Rico  was  held  to  be  a  terri- 
tory within  the  meaning  of  §  6278,  Revised 
SUtutes  (U.  S.  Comp.  SUt  1901,  p.  3597), 
providing  for  the  surrender  of  fugitive  erim- 
inals  by  governors  of  territories. 

It  is  not  easy  to  see  how  effect  can  be 
given  to  the  employers'  liability  act  of 
1908  in  Porto  Rico,  without  concluding  that 
this  act  of  1903  is  also  in  force  there,  since 
the  former,  as  pointed  out  in  the  Birch 
Case  (224  U.  S.  555,  56  L.  ed.  881,  32  Sup. 
Ct.  Rep.  603),  provides  in  its  3d  section, 
"that  no  such  employee  who  may  be  in- 
jured or  killed  shall  be  held  to  have  been 
guilty  of  contributory  negligence  in  any 
case  where  the  violation  by  such  common 
carrier  of  any  statute  enacted  for  the  safe- 
ty of  employees  contributed  to  the  injury 
or  death."  The  4th  section  contains  a  like 
provision  concerning  assumption  of  risk. 

These  considerations  lead  to  the  conclu- 
sion that  the  court  below  did  not  err  in 
ruling  that  the  act  extended  to  Porto  Rico. 

4.  There  was  error  in  the  rule  for  meas- 
uring the  damages  recoverable. 

The  cause  of  action  which  was  created  in 
behalf  of  the  injured  employee  did  not  sur- 
vive his  death,  nor  pass  to  his  representa- 
tives. But  the  act,  in  case  of  the  death 
of  such  an  employee  from  his  injury,  cre- 
ates a  new  and  distinct  right  of  action  for 
the  benefit  of  the  dependent  relatives  named 
in  the  statute.  The  damages  recoverable 
are  limited  to  such  loss  as  results  to  them 
because  tliey  have  been  deprived  of  a  rea- 
sonable expectation  of  pecuniary  benefits 
by  the  wrongful  death  of  the  injured  em- 
ployee. The  damage  is  limited  strictly  to 
the  financial  loss  thus  sustained.  The  court 
below  went  beyond  this  \vTCLvtiA»\»VL  \)i^  ^%:t- 
ging  the  Jury  iYiat  ^^vft-j  m\^\»  Vt^  «iM\twi^ 


BUPKEUS  COUBT  OT  THE  UHTTBO  8TATK&               OOT.  Itall. 

tog    FadanI    righto,    prlvil^ei,    or    inuuu-  Wiaoonain,    94    U.   S.    181,  24   L.    ed.    IDS; 

□itiM.  Stunner  t.  Hiolu,  2  Bluk,  532,   17  L.  ed. 

Soott   V.  HcNeal,    1S4   U.    8.   S4,   46,   3S  3S5i  Aduna  t.  Naabville,  05  U.  B.  19,  24  L. 

L.  cd.  8S9,  gOI,  I4Bup.  CtRep.  llOSiHmia-  ed.  368;  Noblea  t.  Georgia,  168  U.  E.  398, 

ton  *  T.  C.  R.  .Co.  T.  Teiu,  177  U.  B.  69,  42  L.  ed.   CIS,  18   Sup.   Ct.  R«p.  87;    New 

77,  44  L.  ed.  073,  680,  20  Sup.  Ct  Rep.  S46;  Yoric,  L.  E.  &  W.  R.  Co.  t.  Pennaylvaiil*, 

St.  Paul  Gaalight  Co.  v.  St  Paul,  ISl  U.  8.  ISS  U.  S.  431,  3S  L.  ed.  1043,  15  Sup.  Ct 

142,  147,  4S   L.  ed.  788,  791,  21   Sup.  Ct  Rep.  896;  Baltimore  Traetioa  Co.  t.  Balti- 

Rep.  675;  Ballard  t.  Hunter,  204  U.  8.  241,  more  Belt  R.  Co.  161  U.  S.  137,  38  L.  ed. 

269,  260,  61  L.  ed.  461,  473,  474,  27  Sup.  102,  14  Sup.  Ct  Rep.  294;   Olcott  -r.  Fond 

Ct   Rep.  261;    Polk  v.   Wendell,   6   Wheat,  du  Iac  Count;,  16  Wall.  S78,  21  L.  ed.  382; 

293,  306,  G   L.  ed.  92,  86;   4  Harrard  L,  Hiasouri,  K.  t  T.  R.  Co.  v.  HeCaun,  174 

Rev.  311;   Tharer,  Legal  EaMiya,   141;    14  U.  S.  686,  43  L.  ed.  1096,  19  Sup.  Ct  Rep. 

An.  L.  Rer.  211;  23  Am.  L.  Re*.  190;  Pep-  766;   Waten-Plerce  Oil  Co.  t.  Teiaa,   177 

per.  Borderland  of  State  ft  Federal  Deci-  IT.  8.  28,  44  L.  ed.  667,  20  Sup.  Ct  Rep. 

aiona,"  p.  IT;  Or«j,  Nature  ft  Sourcea  of  618;  TuUii  t.  Lake  Erie  ft  W.  R.  Co.  176 

Law.  U.  8.  848,  44  L.  ed.  192,  20  Sup.  Ct.  Rep. 

The  plaintiff  In  error  waa  Jnatifled  in  re-  13S;  Aieardi  t.  Alabama,  19  Wall.  635,  22 

posing  upon  the  deeiaion  of  the  bigheat  court  L.  ed.  216;  Fairfield  *.  Qallatin  CountT',  100 

of  Oregon  in  the  eaae  of  Baker  t.  Williama  U.  8.   47,  26  L.  ed.  644;   Uorlej  t.  Lake 

Bkg.  Co.  42  Or.  213,   TO   Pae.   711,  aa  de-  Shore  ft  M.  S.  R.  Co,  146  U.  S.  162,  36  L. 

daring  and  Biing  the  law.  ed.  925,  18  Sup.  Ct  Rep.  64;   Louiaiana  v. 

Harrla  v.  Jez,  56  N.  Y.  424,  14  Am.  Rep.  Pilabnry,  105  U.  S.  294,  20  L.  ed.  1096. 

286;  Oleott  j.  Fond  dn  Lae  Count;,  16  Wall.  The  conatruction  of  the  atate  court  that 

678,  B90,  21  L.  ed.  382,  387.  a  atatute  under  wbicb  a  peraon  has  been 

The  Conatitution   haa  the  aame  meaning  convicted    ia    proepectlre    only    will    be   fol- 

and  intent  with  which  it  apoke  when  it  came  lowed  in  the  Federal  court  on  the  queation 

from    the    hand*    of    ita    framera,    and   waa  whether  or  not  the  atatute   la  An   ea  poat 

voted  on  and  adopted  faf  the  people  of  the  facte  law. 

Unitad  State*;  any  otber  rule  of  eonatrue-  Jaehne  r.  New  York,  128   U.  S.  190,  32 

tion  would  abrogate  the  judicial  eharacter  L.  ed.  899,  0  Sup.  Ct  Rep.  TO;  Re  Jaehne, 

of  this  court,  and  make  it  the  mere  reflex  36  Fed.  367. 

of  the  popular  opinion  or  paadon  of  the  day.  An  e»  pott  facto  law  is  one  which  im- 

Scott  T.  Sandford,  19  How.  393,  426,  16  poaea  a  punishment  for  an  act  which  waa 
L.  ed.  691,  709;  South  Carolina  t.  United  not  punishable  at  the  time  it  waa  corn- 
States,  19S  U.  8.  437,  448,  60  L.  ed.  261,  mitted,  or  impoaea  additional  punishment  to 
264,  26  Sup.  Ct  Rep.  110,  4  Ann.  Cas.  737.  that  then  preMu'ibed. 

M,    a    M    r^^r^.ji     *«„™.-  n.„.™i  balder  v.  Bull,  3  Dall.  386,  1  L.  ed.  648; 

Mr.  A.  H.  Omwiora,  Attorney  Ueneral  ,,  „  ,.      .,    ..   r,              -....  ••  n  .^n  .• 

„,  c\ .„j  ir.   u_J.t-  T    M>i .„i^  JJallett  t.  North  Carolina,  181  U.  S.  690,  46 

Mr.  Qeorge  J.  Cameron  waa  on  the  brief:  *-^™-  ""P"  f."*  .       , 

The  Supreme  Court  haa  no  jurisdiction  to  7'   «>«t't«t«'»«l   provision  againat   a« 

«Tiew  the  decision  of  a  atati  court  ercept  **"/"*"  ^'  'PP'"*  -"'^  *°  """""'  " 

upon  a  Federal  question  speeially   aet  up  P*?.*.        "  ^       j.        .«  «n.    ^    «.«    <  t 

118,  M  L.  «l    82»,  »  Sup.  ct.  R.p.  SSI,  Ti,    ™„t,lul,o.,l    pro.^.o.    tt.t    «, 

F.  a.  O1I.Y  Stov.  Co.  T.  B»0.r  Coml,.  1B«  "^^  l''!','™  "  1'".'^^  U.  r.h™ 
a   legisUtivB   enactment    and   not   Xo   a 


_            ^       ..          ,          .            .   .    ^  DiHwn  T.  Texaa,  163  U.  8.  207,  41  L.  ed. 

^^•.^!"*"l°Jr.*T.J?  l.'^^^  "1  332.  '«  Bup.  Ct  Rep.  1023,  N.^-  Orleana 

Conatitution  of  the  ataU  by  the  high«t  oourt  Waterworks  Co.  v.  Louisiana  Sugar  Hef.  Co. 

of  aneh  aUte  U   regarded  aa  part  of  the  ,25  „.  g.  ig,  31  L.  ed.  607,  8  Sup.  Ct  Rep. 

aUtute  or   Constitution,  and  la  as  binding  741 .  Central  Land  Co.  v.  lAidley,  168  U.  S. 

aa  the  text  npon  the  Supreme  Court  of  the  103-109,  40  L.  ed.  91-93.  16  Sup.  Ct  Rep. 

United  States.  BO;  Turner  v.  Wilkee  County,  IT3  U.  S.  4«I, 

Lafflngwell  V.  Warren,  2  Black,  599,   IT  (3  L.  ed.  168,  18  Sup.  Ct  Rep.  4S4. 

L.  ad.  281;  Rusaell  v.  Ely,  2  Black.  6T5,  17  A  oontract  can  only  be  impaired  within 

J^  tkL  £Uj  Oaka  r.  Mase,  166  U.  8.  863,  41  the  meaning  of  the  United  Statea  Conatitn- 

&  «f.  TWt  J7  Sup.  Ct.  R»p.  34S;  BtoM  v.  tion  ao  aa  to  give  this  wurt  Jurisdiction  •■ 

'**  «M  V.  B. 
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writ  •!  error  to  a  ttato  court  by  tome  rab- 
■equent  statute  of  the  state  which  has  been 
upheld  or  given  effeet  by  the  state  court. 

Bacon  ▼.  Texas,  168  U.  S.  207,  41  L.  ed. 
132,  16  Sup.  Ct.  Rep.  1023;  New  Orleans 
Waterworks  Co.  ▼.  Louisiana  Sugar  Ref. 
Co.  126  U.  8.  18,  31  L.  ed.  607,  8  Sup.  Ct. 
Rep.  741 ;  Central  Land  Co.  t.  Laidley,  169 
U.  S.  103-109,  40  L.  ed.  91-93,  16  Sup.  Ct. 
Rep.  80;  Turner  y.  Wilkes  County,  173  U. 
S.  461,  43  L.  ed.  768,  19  Sup.  Ct  Rep.  464. 

The  Federal  Supreme  Court  will  not  bold 
a  state  statute  yoid  on  the  ground  that  it 
impairs  the  obligation  of  contracts  unless 
it  impairs  the  obligation  of  the  particular 
contract  which  is  iuTolved  in  the  eontro- 
t'ersy. 

Lehigh  Water  Co.  y.  Easton,  121  U.  S.  388, 
30  L.  ed.  1059,  7  Sup.  Ct.  Rep.  916. 

Mr.  Justice  Van  Deranter  delivered  the 
opinion  of  the  court: 

This  was  a  eriminal  prosecution  in  the 
state  of  Oregon,  instituted  by  an  informa- 
tion charging  the  defendants,  of  whom 
the  plaintiff  in  error  was  one,  with  having 
converted  to  their  own  use  a  large  sum  of 
money  belonging  to  the  state's  irreducible 
school  fund,  agricultural  college  fund,  and 
university  fund,  collectively  spoken  of  as 
educational  funds,  then  held  for  safe-keep- 
ing in  a  bank  of  which  the  defendants  were 
in  control  as  its  officers  and  directors.  Up- 
on a  separate  trial  of  the  plaintiff  in  error 
he  was  convicted  and  sentenced  to  a  term 
of  imprisonment  and  to  pay  a  fine.  An 
appeal  to  the  supreme  court  of  the  state 
resulted  in  the  elimination  of  the  fine  and 
156] in  the  ^affirmance  of  the  judgment  in 
other  respects.  55  Or.  450,  42  L.R.A.(N.8.) 
601,  104  Pac.  596, 106  Pac.  1022.  The  plain- 
tiff in  error  then  brought  the  case  here, 
claiming  that  rights  secured  to  him  by  the 
Constitution  of  the  United  States,  and  spe- 
cially set  up  in  the  supreme  court  of  the 
state,  were  denied  by  the  judgment  of  af- 
firmance. 

Briefly  outlined,  the  case,  as  we  must  take 
it  to  be,  is  as  follows:  In  June,  1907,  the 
bank  became  an  '^s^tive  depository"  under 
a  statute  of  the  state  presently  to  be  men- 
tioned, and  thereupon  an  account  was 
opened  with  the  bank  as  such  depository 
in  the  name  of  the  state  treasurer,  with 
the  added  designation,  "educational."  The 
deposits  going  into  the  account  consisted 
of  checks  and  drafts  belonging  to  the  state's 
educational  funds,  and  the  money  collected 
by  the  bank  on  these  checks  and  drafts,  less 
what  was  drawn  out  by  the  state,  amounted 
on  November  6,  1907,  to  $288,426.87.  On 
that  day  the  bank  failed,  and  it  was  then 
disclosed  that  on  August  21  the  total  cash 
in  the  bank  was  $29$J9  Bhort  of  tb§  amount 


called  for  by  the  aceount,  and  that  this 
shortage  had  continued  and  increased  until 
the  day  of  the  failure,  when  it  reached 
$274,882.73.  The  defendanU  had  not  lit- 
erally appropriated  any  of  the  money  to 
their  personal  use,  but,  knowing  that  it  be- 
longed to  the  state's  educational  funds,  and 
was  received  and  held  by  the  bank  as  an 
active  depository,  had  permitted  it  to  be 
commingled  with  other  deposits  and  funds, 
and  had  sanctioned  its  use  in  paying  lia- 
bilities of  the  bank. 

The  prosecution  was  founded  upon  §  1807 
of  Bellinger  k  Cotton's  Anno.  Codes  &  Stat- 
utes of  Oregon,  which  declares:  "If  any 
person  shall  receive  any  money  whatever 
for  this  state,  ...  or  shall  have  in  his 
possession  any  money  whatever  belonging 
to  such  state,  .  .  .  and  shall  in  any 
way  convert  to  his  own  use  any  portion 
thereof,  .  .  .  such  person  shall  be  deemed 
guilty  of  larceny." 

*By  an  act  taking  effect  May  26,[167 
1907,  Laws  of  1907,  chap.  135,  p.  248,  the  leg- 
islature of  the  state  provided  for  the  desig- 
nation of  "state  depositories  for  the  purpose 
of  receiving  on  deposit  funds  of  this  state, 
and  paying  out  the  same  on  order  or  checks 
of  the  state  treasurer"  (  §§  1,  2) ;  made  it 
the  duty  of  the  treasurer  to  "deposit  and 
at  all  times  keep  on  deposit"  in  such  deposi- 
tories the  "money  in  his  hands  belonging  to 
the  several  funds  in  the  state  treasury,"  ex- 
cepting a  reserve  of  not  to  exceed  $100,000 
with  which  to  pay  current  obligations  (| 
3) ;  required  each  depository  to  pay  inter- 
est on  deposits  of  such  funds  at  not  less 
than  2  per  cent  per  annum  (§§  3,  4),  and 
to  give  approved  security  "for  the  payment 
of  such  deposits  and  the  interest  thereon" 
(§5);  and  made  the  following  declaration 
relating  to  educational  funds  (§  16) :  "The 
word  'funds,'  used  in  this  act,  shall  apply 
to  all  funds  in  the  state  treasury  except  the 
common  school,t  agricultural  college,  and 
university  funds." 

The  same  act  authorized  the  designation 
of  "an  active  depository  for  tlie  collection 
of  any  drafts,  checks,  certificates  of  deposit, 
and  coupons  that  may  be  received  by  him 
[the  treasurer]  on  account  of  any  claim  due 
the  state"  (f  6) ;  required  such  depository 
to  give  approved  security  "for  the  prompt 
collection  of  all  drafts,  checks,  certificates 
of  deposit,  or  coupons  that  may  be  delivered 
to  such  active  depository  by  the  state  treas- 
urer for  collection ;  also,  for  the  safe-keeping 
and  prompt  payment  on  the  state  treas- 
urer's order  of  the  proceeds  of  all  such  col- 

fThe  common  school  fund  and  the  irre- 
ducible school  fund  appear  to  lLa.N^  Vskmg 
identical.  Or.  Cjon^V..  ^iV  ^,  \  't-,  ^t.  \a:^ 
1907,  ebap.  Ill,  %  ^^* 


IffT-lM                 SUPREME  COUBT  07  THE  UNITBD  STATES.  Oar.  IktM, 

iMtioni"  (I  7)  i  knd  in  that  connection  pro-  pkand  upon  the  eoae  a,t  bkr.     It  «u  Uim 

vided   (I  8):   "Tin  atate  treaaunr,  on  re-  held   (a)   that  the  act  made  prorlBton  (m 

oeipt  of  any  drati,  check,  or  certificate  of  general  depoaitoriei,  wherein  mon«7a  of  thi. 

deposit,  on  account  of  state  dues,  may  place  state,    not    belonging    to    the    educational 

the  same  in  tuch  active  depository  for  col-  fundi,  were  to  be  placed  as  general  depoalta, 

15S]lection,  and   it  shall  be  the  'duty  of  with  the   right   in   the  depository    to   oom- 

HUch   active  depository  to  collect  the  same  mingle    them    with    other    deposits    and    to 

without  delay,  witbout  cliarge  for  its  serv-  loan  tbem  in  the  usual  eourta  of  buiineu, 

ices  for  such  collection,  or  for  exchange,  and  and  with  an  absolute  obligation  on  the  de- 

to  notify  the  state  treasurer  when  collected,  pository  to  pay  intereat  on  tbem  at  not  less 

The  compensation  to  be  paid  by  auch  active,  than  2  per  cent  per  annum;    (b)   that  the 

depository  shall  be  fixed  by  the  state  trcas-  act  also  made  provision   for  an  active  de- 

urer    upon    the    best    terms    obtainable    for  pository  for  the  collection  of  checlu,  drafts, 

the  state."    The  words  "funda"  particularly  and  the  like,  belonging  to  any  state  fund, 

defined  in  |  16,  as  before  quoted,  was  not  whether  edneational  or  otherwise,  and  the 

used  in  any  of  the  sections  liaving  special  safe-keeping    of    the    proceeds,    subject    to 

relation  to  the  active  depository.  the  treasurer's  order,  but  with  no  right  i> 

Before  the  passage  of  the  depository  act  the  depository  to  commingle  them  with 
the  anpreftie  court  of  the  state  had  occasion  other  deposits  or  to  loan  tbem,  and  with  no 
to  consider  and  determine,  in  Baker  v.  Wil-  specific  or  sbaolute  obligation  on  the  depoei- 
liama  Bkg.  Co.  42  Or.  213,  222-225,  70  Pae.  tory  to  pay  intereat  thereon;  (a)  that  by 
711,  whether,  in  view  of  |  1807  of  Bellinger  contrasting  the  provisions  relating  to  gen- 
4  Cotton's  Anno.  Codea  ft  Statutes  (tben  |  eral  depoiitoriea  with  those  relating  to  the 
1772,  Hill's  Anno.  Iaws),  the  state  treai-  active  depository  it  wss  evident  that  do- 
urer lawfully  could  make  a  general  depoait  posits  in  the  latter,  unlike  deposit*  in  the 
in  a  bank  of  money  of  tlie  state  belonging  former,  were  to  be  special,  the  title  not  pasa- 
to  Its  educational  funds,  and  it  waa  held  ing  to  the  depoaitory,  but  remaining  in  the 
that  he  could,  the  court  saying:  state;  and  (d)  that 'the  act  operated,  and  the 

"It  is  made  a  felony  by  statute  for  any  legislature  intended,  to  take  the  educational 
person  having  in  his  possession  any  money  funds  out  of  the  custom  or  right  of  the 
belonging  to  the  state,  county,  town,  or  treasurer  to  make  general  deposits  which 
other  municipality  to  convert  to  his  own  was  recognisad  in  Baker  v,  Williams  Bkg. 
use  or  loan  the  same,  with  or  without  in-  Co.  supra.  Then,  coming  to  apply  the  act, 
tereat  (Hill's  Anno.  Laws,  |  1772);  and  as  so  eonstrued,  together  with  1  1807,  to 
while  a  mere  deposit  in  s  hank  for  safe-  the  facta  of  the  case  as  reflected  by  the 
keeping  is  not  inhibited  by  this  provision,  verdict  of  the  jury,  it  was  further  held 
it  is  manifest  that,  in  case  of  the  failure  of  (1)  that  the  bank  held  the  money  as  a 
the  bank,  the  ofQcer  is  not  entitled  to  in-  special  deposit,  the  title  being  in  the  state; 
tereat  in  hia  own  right  on  the  fund  so  de-  (2)  that  the  *defeDdants,  being  in  «>n-[llO 
poaited,  whatever  the  right  of  the  state  or  trol  of  the  bank  as  its  officers  and  directors, 
munieipslity  might  be  in  the  premises.  If,  and  knowing  of  the  deposit,  were  to  tie  re- 
therefore,  the  claims  are  in  fact  for  public  gardcd  as  having  the  money  in  their  posaea- 
monej,  as  tbe  objectors  allege,  no  interest  sion  within  the  meaning  of  |  1807;  (3)  that 
should  be  allowed  thereon.  A  public  officer  the  commingling  of  the  money  with  other  de- 
may  not  loan,  with  or  without  interest,  any  pQ,its  and  the  using  af  it  in  paying  liabili- 
part  of  the  public  funds  in  his  possession,  jj^  ^j  ^j,,  ^^^^  constituted  an  unlawful 
without  being  guilty  of  a  felony;  but  he  U  appropriation  of  it;  (4)  that  as  the  defsnd- 
required  to  keep  such  funds  safely,  and  for  ,^^  ^  controlling  officers  and  direetoia 
that  purp«e  may  deposit  them  .n  a  bank,  ^,  ^^^  sanctioned  that  appropriation. 
provLded    they   are  at  all  time,  subject  to  ^,^,^    ^^   j^s 

his  order,  and  there  is  no  fixed  period  dur-       ,       '"'*     ,  *      .      ...     '.   ^.  „j k.„ 

.          I.-  w  I.    V       _„  _■   i,(  I-  j._.._.)  *»,.i  educational  funds  of  ths  state  and  was  held 

ing  which  he  has  no  right  to  demsnd  their  ,      .,      .      .                     ,.„  j„„j#_„    *k„ 

return.     ...     The  d^osit  is  made  on  hU  ^y  the  bank  aa  an  activs  depoaitory.  they 

IMlown  personal  responsibility,  'howeveri  thereby  converted  the  money  to  their  own 

and  if,  in  case  of  the  failure  of  the  bank,  he  »»•  "'»!''»  *•>•  meaning  of  |  1807,  even  al- 

makM  the  lose  good,  the  money  deposited  though  tbe  appropriation  was  for  the  bene- 

mnst  neoeaaarily  become  his  property,  and  At  of  the  hank,  and  not  of  themselves  per- 

tbereaftar    be    considered    and    treated    as  ■on ally, 

,„el,,»  It  will  be  perceived  that,  but  for  the  de- 

After  that  decision,  and  before  the  trans-  pository  act,  as  so  eonstrued,  tbe  depesi* 
aetions  here  in  question,  the  depository  act  would  have  been  a  genetkl  one,  merely  ers- 
w»  passed  and  put  in  force,  but  Ite  eon-  ating  the  relation  of  debtor  and  creditor  ba- 
atnietliw  and  openi'ioa  wei«  not  determined  tween  the  bank  and  the  stats,  and  the  corn- 
er tbt  Muprmaa  court  at  th»  gUte  until  it  mingliag  tad  ws  «l  Ua  monejr  in  the  man- 
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ner  shown  would  not  haTC  been  a  crime 
under  §  1807. 

The  record  shows  that  the  plaintiff  in  er- 
ror contended  in  the  supreme  court  of  the 
state  that  the  depository  act  was  not  rea- 
sonably susceptible  of  the  construction  ul- 
timately adopted,  and  that  to  put  such  a 
construction  upon  it  would  be  violative  of 
the  prohibition  in  the  Constitution  of  the 
United  States  against  ew  post  facto  state 
laws.  Both  phases  of  the  contention  were 
denied,  the  second  necessarily  failing  with 
the  first,  and  the  plaintiff  in  error  now 
assigns  error  upon  that  holding,  and  com- 
plains that  it  deprived  him  of  a  right  se- 
cured by  the  Constitution. 

Bearing  in  mind  what  has  been  said,  and 
especially  that  the  depository  act  and  % 
1807  were  both  in  force  at  the  time  of  the 
alleged  offense,  it  will  be  perceived  that  the 
real  complaint  which  we  are  asked  to  con- 
sider is  not  that  the  supreme  court  of  the 
161]8tate  in  any  wise  'rested  its  judgment 
upon  a  statute  passed  after  the  time  of  the 
alleged  offense,  but  only  that  it  misconstrued 
a  pre-existing  statute  to  the  disadvantage 
of  the  plaintiff  in  error,  and  that  such  a 
decision  is  an  ear  post  facto  law  within  the 
meaning  of  article  I,  §  10,  of  the  Constitu- 
tion, which  declares:  "No  state  .  .  . 
shall  pass  any  bill  of  attainder,  ear  post 
facto  law,  or  law  impairing  the  obligation 
of  contracts." 

But  that  provision  of  the  Constitution, 
according  to  the  natural  import  of  its  terms, 
is  a  retraint  upon  legislative  power,  and 
concerns  the  making  of  laws,  not  their  con- 
struction by  the  courts.  It  has  been  so  re- 
garded from  the  beginning.  In  Calder  v. 
Bull,  3  Dall.  386,  1  L.  ed.  648,  one  of  the 
first  cases  in  which  the  provision  was  con- 
sidered, it  was  spoken  of  as  reaching  legis- 
lative, but  not  judicial,  acts;  and  in  Fletch- 
er V.  Peck,  6  Cranch,  87,  138,  3  L.  ed.  162, 
178,  Chief  Justice  Marshall  said  of  it:  "In 
this  form  the  power  of  the  legislature  over 
the  lives  and  fortunes  of  individuals  is  ex- 
pressly restrained."  True,  neither  of  those 
cases  turned  upon  the  question  whether  the 
words  "no  state  shall  pass  a  law"  embrace  a 
decision  of  a  court  construing  a  statute,  but 
that  question  was  both  presented  and  de- 
cided in  Commercial  Bank  v.  Buckingham, 
5  How.  317,  12  L.  ed.  169.  There  the  su- 
preme court  of  Ohio,  in  an  action  upon  a 
contract,  had  put  upon  two  pre-existing 
statutes  of  the  state  a  construction  which 
was  claimed  to  be  unreasonable  and  to  im- 
pair the  obligation  of  the  contract,  and  it 
was  sought  to  have  that  decision  reviewed 
by  this  court  on  the  ground  that  it  denied 
a  right  secured  by  the  Constitution  of  the 
United  States.  But  the  writ  of  error  was 
dismissed  for  want  of  juri§dietion,  because, 
#/  li*  ed. 


as  was  said  in  the  opinion  (p.  342) :  "If 
this  court  were  to  assume  jurisdiction  of 
this  case,  it  b  evident  that  the  question  sub- 
mitted for  our  decision  would  be  not  wheth- 
er the  statutes  of  Ohio  are  repugnant  to  the 
Constitution  of  the  United  States,  but 
whether  the  supreme  court  of  *Ohio  ha8[l  69 
erred  in  its  construction  of  them.  It  is 
the  peculiar  province  and  privilege  of  the 
state  courts  to  construe  their  own  statutes; 
and  it  is  no  part  of  the  functions  of  this 
court  to  review  their  decisions  or  assume 
jurisdiction  over  them  on  the  pretense  that 
their  judgments  have  impaired  the  obliga- 
tion of  contracts.  The  power  delegated  to 
us  is  for  the  restraint  of  unconstitutional 
legislation  by  the  states,  and  not  for  the 
correction  of  alleged  errors  committed  by 
their  judiciary."  A  like  question  was  pre- 
sented, and  similarly  disposed  of,  in  New 
Orleans  Waterworks  Co.  v.  Louisiana  Sugar 
Ref.  Co.  125  U.  S.  18,  30,  31  L.  ed.  607,  612, 
8  Sup.  Ct.  Rep.  741,  where  it  was  said:  "Id 
order  to  come  within  the  provision  of  the 
Constitution  of  the  United  States  which  de- 
clares that  no  state  shall  pass  any  law  im- 
pairing the  obligation  of  contracts,  not  only 
must  the  obligation  of  a  contract  have  been 
impaired,  but  it  must  have  been  impaired 
by  a  law  of  the  state.  The  prohibition  it 
aimed  at  the  legislative  power  of  the  state, 
and  not  at  the  decisions  of  its  courts,  or 
the  acts  of  administrative  or  ezeeutiye 
boards  or  oflScers,  or  the  doings  of  corpora- 
tions or  individuals."  And  in  Brown  y. 
Smart,  146  U.  S.  454,  458,  36  L.  ed.  773,  775, 
12  Sup.  Ct.  Rep.  968,  where  a  decision  of  the 
court  of  appeals  of  Maryland,  expounding  a 
statute  of  that  state,  was  challenged  as  im- 
pairing the  obligation  of  a  contract  made 
after  the  statute  came  into  existence,  it  was 
held  that  the  decision  "was  not  a  law" 
within  the  meaning  of  the  provision  against 
the  impairment  of  contractual  obligations 
by  state  laws.  Many  other  cases  give  effect 
to  this  ruling,  but  it  will  suffice  to  eite, 
from  among  them.  Central  Land  Co.  T.  Laid- 
ley,  159  U.  S.  103,  109,  40  L.  ed.  91,  93,  16 
Sup.  Ct.  Rep.  80;  Bacon  y.  Texas,  163  U. 
S.  207,  220,  41  L.  ed.  132,  137,  16  Sup.  Ct. 
Rep.  1023;  Hanford  v.  Davies,  163  U.  8. 
273,  278,  41  L.  ed.  157,  159,  16  Sup.  Ct. 
Rep.  1051;  Turner  v.  Wilkes  County,  178 
U.  S.  461,  43  L.  ed.  768,  19  Sup.  Ct  Rep. 
464;  Cross  Lake  Shooting  k  Fishing  Club 
V.  Louisiana,  224  U.  S.  632,  638,  56  L.  ed. 
924,  927,  32  Sup.  Ct.  Rep.  577. 

But  whilst  thus  uniformly  holding  that 
the  provision  is  directed  against  legislative, 
but  not  judicial,  acts,  this  court,  with  like 
uniformity,  has  regarded  it  as  reaching 
*every  form  in  which  the  legislatiye[16S 
power  of  a  state  \i  cil«c\a^,  irYm^^vl  >W^  %. 
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enactment  of  the  legislature,  a  by-law  or 
ordinance  of  a  municipal  corporation,  or  a 
regulation  or  order  of  some  other  instrumen- 
tality of  the  state  exercising  delegated  legis- 
lative authority.  New  Orleans  Waterworks 
Co.  y.  Louisiana  Sugar  Ref.  Co.  125  U.  S. 
18,  30,  31  L.  ed.  607,  612,  8  Sup.  Ct.  Rep. 
741;  St.  Paul  Gaslight  Co.  ▼.  St  Paul,  181 
U.  S.  142,  148,  45  L.  ed.  788,  791,  21  Sup. 
Ct  Rep.  575;  Davis  ft  F.  Mfg.  Co.  y.  Los 
Angeles,  189  U.  S.  207, 216, 47  L.  ed.  778, 780, 
23  Sup.  Ct  Rep.  498;  Grand  Trunk  R.  Co. 
y.  Railroad  Commission,  221  U.  S.  400,  403, 
55  L.  ed.  786,  787,  31  Sup.  Ct  Rep.  537. 
Of  course,  the  ruling  here  in  question  was 
by  an  instrumentality  of  the  state;  but  as 
its  purpose  was  not  to  prescribe  a  new  law 
for  the  future,  but  only  to  apply  to  a  com- 
pleted transaction  laws  which  were  in  force 
at  the  time,  it  it  quite  plain  that  the  ruling 
was  a  judicial  act,  and  not  an  exercise  of 
legislative  authority.  As  was  said  in  Pren- 
tis  T.  Atlantic  Coast  Line  Co.  211  U.  S.  210, 
226,  53  L.  ed.  150,  158,  29  Sup.  Ct.  Rep. 
67:  "A  judicial  inquiry  investigates,  de- 
clares, and  enforces  liabilities  as  they  stand 
on  present  or  past  facts  and  under  laws 
supposed  already  to  exist.  That  is  its  pur- 
pose and  end.  Legislation,  on  the  other 
hand,  looks  to  the  future,  and  changes  ex- 
isting conditions  by  making  a  new  rule  to 
be  applied  thereafter  to  all  or  some  part 
of  those  subject  to  its  power." 

The  plaintiff  in  error  cites  the  cases  of 
Kring  y.  Missouri,  107  U.  S.  221,  27  L.  ed. 
506,  2  Sup.  Ct.  Rep.  443;  Muhlker  v.  New 
York,  ft  H.  R.  Co.  197  U.  S.  544,  49  L.  ed. 
872,  25  Sup.  Ct  Rep.  522;  Louisiana  v. 
Pilsbury,  105  U.  S.  278,  26  L.  ed.  1090; 
Gelpcke  y.  Dubuque,  1  Wall.  175,  17  L.  ed. 
520,  and  Bute  y.  Muscatine,  8  Wall.  575,  10 
L.  ed.  490,  as  holding  that  a  judicial  deci- 
sion may  be  a  law  in  the  sense  of  the  con- 
stitutional provision  which  he  invokes.  But 
none  of  those  cases,  when  rightly  considered, 
sustains  that  position.  The  first  was  a  crim- 
inal case  in  which  a  provision  in  a  new  con- 
stitution was  held  to  be  an  eo?  post  facto 
law  as  to  an  offense  theretofore  committed ; 
the  second  presented  the  question  whether  a 
state  statute  of  1892  impaired  contractual 
lC4]obligations  'created  by  deeds  of  a 
mnch  earlier  date;  the  third  and  fourth  were 
explained  in  Central  Land  Co.  v.  Laidley, 
159  U.  8.  103,  111,  112,  40  L.  ed.  91,  94,  95, 
16  Sup.  Ct  Rep.  80;  Bacon  v.  Texas,  163 
U.  S.  207,  221-223,  41  L.  ed.  132,  137,  138, 
16  Sup.  Ct.  Rep.  1Q23,  and  Turner  v.  Wilkes 
County,  173  U.  8.  461,  43  L.  ed.  768,  10  Sup. 
Ct  Rep.  464,  and  were  there  shown  not  to 
be  in  conflict  with  other  cases  on  the  sub- 
Jeet,  and  the  fifth  is  in  no  wise  distingnish- 
mMb  from  the  fourth. 
fVe  eaaeiade  tb^i  no  JMeraJ  right  was 


involved  in  the  ruling  respecting  the  con- 
struction of  the  depository  act. 

The  prosecution  was  instituted  by  an 
information  conformably  to  a  law  of  the 
state  in  force  at  the  time.  Bellinger  ft  C. 
Anno.  Codes  ft  Statutes,  §  1258.  Following 
the  judgment  of  conviction,  and  while  the 
case  was  pending  on  appeal,  a  constitutional 
amendment  was  adopted,  declaring:  "No 
person  shall  be  charged  in  any  circuit  court 
with  the  commission  of  any  crime  or  mis- 
demeanor defined  or  made  punishable  by 
any  of  the  laws  of  tbb  state,  except  upon 
indictment  found  by  a  grand  jury."  [Or. 
Const,  art.  7,  |  18.]  The  plaintiff  in  error 
thereupon  advanced  the  contention  that  the 
constitutional  amendment  worked  a  repeal 
of  the  statute  under  which  the  information 
was  filed,  and  made  it  impossible  to  en- 
force the  judgment  against  him  without 
depriving  him  of  his  liberty  without  due 
process  of  law,  contrary  to  the  14th  Amend- 
ment to  the  Constitution  of  the  United 
States.  The  state  court  ruled  that  the 
amendment  to  the  stato  Constitution  was 
prospective  and  did  not  affect  pending  cases. 
Error  is  now  assigned  upon  that  ruling. 
But  it  involved  nothing  more  than  the  con- 
struction of  the  constitutional  amendment, 
which  was  a  question  of  local  law,  and  its 
decision  by  the  stato  court  is  not  reviewable 
here. 

As  the  record  presenU  no  Federal  ques- 
tion, we  are  without  jurisdiction  to  review 
the  judgment,  and  therefore  cannot  enter 
into  the  merits  of  the  questions  that  were 
presented  and  determined  in  the  state  court 

Writ  of  error  dismissed. 
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MIDVALE  STEEL  COMPANY,  Appt, 

V. 

HARVEY  STEEL  COMPANY.     (No.  616.) 
(See  8.  C.  Reporter's  ed.  165-172.) 

Patents  —  royalties  —  liabiUty  of  United 

States. 

1.  The  Harvey  process  of  treating  armor 
plate,  and  not  merely  the  method  described 
m  the  patent  for  such  process,  was  covered 
by  a  contract  by  which  the  United  States 
agreed  to  pay  a  royalty  on  all  armor  plate 
treated  by  the  Harvey  process  and  used  by 
the  United  States,  although  the  process  is 


NoT& — On  patent  royalties-r-Me  note  to 
Dalzdl  y.  Dueber  Watch  Osss  Mfg.  Ca.87 
L.  ed.  U.  8.  749. 
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abo  idoitifled  in  th«  eontraet  ai  a  patented 
one. 

(For   other   caaee,   see   Patent!,   ZIIL  e,   In 
Dlffett  Sup.  Ct  1008.] 

Patents  ~  royalties  ~  use  of  prooeas  ~ 
llablUtj  of  tJnlted  Btatea. 

2.  The  United  States  cannot  escape  lia- 
bility under  a  contract  to  pay  a  royalty  on 
all  armor  plate  treated  by  the  Harvey 
process  and  used  by  it  because  the  use  of 
the  sand  or  other  noncarbonaceous  material 
which  the  Harrey  process,  as  described 
in  the  patent,  contemplated  should  be 
packed  on  the  side  of  the  plate  which  was 
not  to  be  carbonized,  had  been  discontinued 
as  unnecessary,  where  the  United  States 
Was  not  onlv  entitled  by  the  contract  to  a 
disclosure  of  the  inyentor's  process,  but  to 
his  instructions  and  assistance  in  the  prac- 
tical application  of  the  patent,  and  was  at 
liberty  to  use  any  part  or  all  of  the  process. 

(For   other   cases,  see   Patents,   ZIII.  e,  la 
Direst  Sap.  Ct.  1908.] 

Patents  —  royalties  «  use  of  process  — 

liabiUty  of  United  States. 

3.  The  obligation  of  the  United  States 
under  a  contract  to  pay  a  royalty  on  all 
armor  plate  treated  by  the  Harvey  process 
and  used  by  the  United  States  arises  when- 
ever armor  plate  used  by  the  United  States 
was  hardened  by  the  fiarv^  process,  al- 
though the  makers  may  not  nave  been  spe- 
cificallv  required  by  their  contracts  with 
the  United  States  to  use  that  process, 
where,  under  some  of  such  contracts,  the 
maker  was  permitted  to  use  the  Harvey 
process,  if  desired,  while  under  the  other 
contracts  the  process  used  was  required  to 
be  Bstisfactorv  to  the  Navv  Department, 
and  under  all  the  contracts  the  United 
States  had  the  right  to  inspect  the  process 
used, 

[For   other   cases,   see   Patents,   ZIII.  e,   la 
Digest  Bop.  a.  1908.] 

[Nos.  615  and  616.] 

Submitted  January  6,  1913.    Decided  Feb- 
ruary 3,  1913. 

APPEALS  from  the  Court  of  Claims  to  re- 
view  a  Judgment   awarding   royalties 
under  a  contract  for  the  use  by  the  United 
States  of  the  Harvey  process  of  treating 
armor  plate.    Affirmed, 
dee  same  case  below,  46  Ct  CI.  298. 
The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  Qeneral  Thompson 
and  Mr.  Philip  M.  Ashford  submitted  the 
cause  for  the  United  States. 

Messrs.  Frederic  D.  McKenney,  Frank 
8.  Bosser,  and  A.  H.  Wlntersteen  sub- 
mitted the  cause  for  the  Midvale  Steel  Com- 
pany. 

Mr.  James  R.  Sheffield  submitted  the 
cause  for  appellee.    Mr.  James  J.  Cosgrove 
was  on  the  brief, 
iT  h.  ea. 


*Mr.  Chief  Justice  White  deliv«r6d[166 
the  <9inion  of  the  court: 

Thess  appeals  are  from  a  judgment  in 
favor  of  the  Harvey  Steel  Company  and 
agahist  the  United  Stotes  for  $123,467.23. 
rhis  was  the  amount  of  royal^  found  to 
be  due  to  the  Harvey  Steel  Company  under 
a  contract,  dated  April  12,  1893,  to  pay 
royalty  on  all  armor  plate  treated  by  the 
Harvey  process  and  used  by  the  United 
States.  The  armor  plate  under  which 
the  royalty  In  question  was  allowed  was 
manufactured  for  the  United  States  under 
four  contracts  with  the  Midvale  Steel  Com- 
pany. 46  Ct.  CI.  298.  The  Midvale  Steel 
Company,  for  the  protection  of  its  inter- 
ests under  the  contracts,  was  permitted  to 
intervene,  and  it  was  also  allowed  to  ap- 
peal from  the  judgment.  The  case  is  be- 
fore us  on  a  motion  to  affirm  under  para- 
graph 6  of  rule  6. 

llie  questions  for  decision  involve  the 
construction  of  the  contract  between  the 
United  States  and  the  Harvey  Steel  Com- 
pany. As  the  meaning  of  that  eontraet 
was  passed  upon  by  this  court  in  a  previous 
case  between  the  same  parties  (196  U.  8. 
310,  49  L.  ed.  492,  26  Sup.  Ct  Rep.  240), 
and  the  construction  then  given  to  the  eon- 
tract  is  here  either  authoritatively  con- 
trolling or  conclusively  persuasive,  ws  re- 
cur to  that  case  and  what  was  decided  in 
it  as  the  most  direct  means  of  not  only 
analysing  and  disposing  of  the  issues  here 
presented  for  decision,  but,  moreover,  of 
causing  it  to  be  apparent  that  whatever 
may  have  been  the  original  force  of  the 
contentions  relied  on,  they  are,  in  the  light 
of  the  previous  decision,  "so  frivolous  as 
not  to  need  further  argument.** 

Following  tests  of  armor  plate  treated 
by  the  Harvey  process  an  option  was  given 
to  the  government,  at  the  request  of  the 
Navy  Department,  for  the  purchase  of  the 
right  to  use  the  process  upon  vessels  the 
construction  of  which  had  at  that  time  been 
authorized  by  Congress.  The  *option[167 
was  given  on  March  3, 1891,  and  the  patent 
for  the  process — No.  460,262— did  not  issue 
until  September  29,  1891.  The  Harvey 
Steel  Company,  appellee,  became  the  owner 
of  the  patent  on  October  7,  1891.  The 
process  was  defined  in  the  patent  as  follows; 

"1.  The  herein-described  method  of  pro- 
ducing a  decrementally  hardened  tenacious 
armor  plate,  which  consists  of  inclosing  a 
low  steel  plate  between  a  mass  of  noncar- 
bonaceous material  on  one  side  and  a  mass 
of  granular  carbonaceous  material  firmly 
packed  upon  the  other  side,  eontained  in  a 
compartment  formed  within  the  heating 
chamber  of  a  suitable  furnace,  and  in  main- 
taining the  said  heating  chambax  1^^  %  \^tv 
determined  peirlod  ol  Wma  aX  %  Xffm^wcaX^est^ 
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Above  the  melting  point  of  cast  iron,  and 
in  subsequently  chilling  said  plate,  whereby 
a  stratum  of  steel  of  prescribed  thickness 
upon  the  side  of  the  plate  against  which 
said  carbonaceous  material  has  been  pressed 
is  made  to  acquire  a  heterogeneous  crystal- 
line structure  and  a  condition  of  excessive 
hardness  upon  its  exposed  surface  and  a 
condition  of  gradually  diminishing  hardness 
as  the  depth  from  said  surface  increases." 

After  further  tests  the  United  States  en- 
tered into  an  agreement  on  March  21,  1892, 
with  the  Harvey  Steel  Company,  to  pur- 
chase the  right  to  employ  the  Harvey  proc- 
ess in  Harveyizing — as  it  is  sometimes 
called — ^the  armor  for  twelve  designated 
vessels.  Subsequently,  on  October  8,  1892, 
the  Harvey  process  was  definitely  and  form- 
ally adopted  by  the  Navy  Department;  and, 
as  said  in  the  opinion  in  19G  U.  S.  p.  314, 
ID  pursuance  of  the  contract  of  March  21, 
1892,  "the  Navy  Department  required  and 
received  from  Harvey  a  revelation  of  the 
secret  processes  and  improvements"  used 
in  the  treatment  of  armor  plate  by  the 
Harvey  process.  Subsequently,  at  the  re- 
quest of  the  United  States,  the  contract  of 
March  21,  1892,  was  abrogated  and  in  its 
stead  a  contract  was  entered  into  on  April 
12,  1893.  By  this  contract,  the  United 
16 8] States  was  'granted  the  right  to  use 
for  the  treatment  of  armor  plate  for  its  ves- 
sels the  "Harvey  process"  and  any  and  all 
improvements  made  by  the  Harvey  Steel 
Company  upon  such  process,  and  to  use 
and  employ  the  armor  plates  manufactured 
according  to  said  process.  The  United 
States  agreed  to  pay  the  Harvey  Steel 
Company  a  royalty  of  i  cent  per  pound 
on  the  finished  plate. 

The  case  in  196  U.  S.  was  brought  to 
recover  royalties  alleged  to  be  due  to  the 
Harvey  Steel  Company  under  the  contract 
of  April  12,  1893,  calculated  on  the  weight 
of  armor  supplied  to  the  United  States  by 
the  Bethlehem  Iron  Company  and  the  Car- 
negie Steel  Company.  The  Harvey  Steel 
Company  obtained  judgment  in  the  court 
of  claims,  and  that  judgment  was  affirmed 
by  this  court.  The  questions  presented  and 
decided  were  (a)  whether,  under  the  con- 
tract of  1893,  the  United  States  could  set 
up  the  invalidity  of  the  patent  as  a  defense; 
and  (b)  whether  the  United  States  ought 
to  have  been  allowed  to  show  that  it  had 
not  used  the  patent,  properly  construed, 
although  it  had  used  "the  process  communi- 
cated to  it,  and  known  in  common  speech 
as  the  Harvey  process."  After  answering 
the  first  of  these  propositions  in  the  nega- 
tive, the  court  came  to  consider  the  claim 
asserted  under  the  second  proposition,  viz,: 
"That  at  the  time  of  the  contract  it  was 
mtppotied  thMt  the   heat  required   for   the 


process  was  greater  than  that  actually 
used,  that  the  patent  was  valid  only  for 
a  process  with  the  greater  heat,  and  that 
the  contract  covers  no  more  than  the  pat- 
ent." In  deciding  against  this  contention, 
the  court  said    (p.   317): 

"But  the  fact  that  the  parties  assumed 
that  the  process  used  and  intended  to  be 
used  was  covered  by  tlie  patent  works  both 
ways.  It  shows  that  tliey  thought  and 
meant  that  the  agreement  covered  and 
should  cover  the  process  actually  used. 
We  think  that  this  can  be  gathered  from 
the  agreement  itself,  apart  from  the  mera 
supposition  of  the  parties.  The  contract 
dealt  with  a  process  'known  as  *the[169 
Harvey  process.'  It  imported  the  speech  of 
the  parties  and  the  common  speech  of  the 
time  into  the  description  of  the  subject-mat- 
ter. The  words,  Harvey  process,  commonly 
are  put  in  quotation  marks  in  the  first  cos- 
tract,  thus  emphasizing  the  adoption  of 
common  speech.  They  mean  the  process  ac- 
tually used.  The  contract  states  that  it  is 
dealing  with  the  same  thing  that  had  been 
the  subject  of  the  former  agreement.  That 
agreement  further  identified  that  subject 
as  a  process  which  was  tested  at  the  Naval 
Ordinance  Proving  Ground.  It  also  identi- 
fied it,  it  is  true,  as  a  patented  process; 
but,  if  the  incompatibility  of  the  two  marks 
is  more  than  trivial,  as  it  was  regarded  by 
the  court  which  found  the  facts  with  which 
we  have  to  deal,  the  identification  by  per- 
sonal familiarity  and  by  common  speech  is 
more  pungent  and  immediate  than  that  by 
reference  to  a  document  couched  in  tech- 
nical terms,  which  the  very  argument  for 
the  United  States  declares  not  to  have  been 
understood.  It  is  like  a  reference  to  monu- 
ments in  a  deed.  As  "we  have  said,  this 
identification  by  personal  experiment  and 
by  common  speech  is  carried  forward  into 
the  contract  in  suit.  The  latter  contract 
manifests  on  its  face  that  it  is  dealing  with 
a  process  actually  in  use,  which  requires 
the  communication  of  practical  knowledge, 
and  which  further  experience  may  improve." 

In  eoncluding  the  opinion  it  was  observed 
(pp.  318,   310): 

"But  the  fuller  the  statement  should  be 
made,  the  more  fully  it  would  appear  that 
the  United  States  was  dealing  with  a  mat- 
ter upon  which  it  had  all  the  knowledge 
that  anyone  had,  that  it  was  contracting 
for  the  use  of  a  process  which,  however 
much  it  now  may  be  impugned,  the  United 
States  would  not  have  used  when  it  did 
but  for  the  communications  of  the  claim- 
ant, and  that  it  was  contracting  for  the 
process  which  it  actually  used, — a  process 
which  has  revolutionized  the  naval  armor 
of  the  world." 

*lliis   decision    plainly   refutes  tbe[170 
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contention  now  again  urged,  that  the  Harvej 
process  of  the  contract  of  1893  is  limited  and 
strictly  confined  to  the  method  of  the 
patent,  and  it  is  here  controlling.  Further- 
more, in  no  possible  view  do  the  findings  in 
the  present  case  present  facts  which  even 
suggest  the  possibility  of  a  different  con- 
struction of  the  contract  than  that  hereto- 
fore given.  Those  findings  may  be  thus 
summarized:  The  method  described  in  the 
patent  for  "producing  a  decrementally  hard- 
ened tenacious  armor  plate"  consisted  in 
"inclosing  a  low  steel  plate  between  a  mass 
of  noncarbonaceous  material  on  one  side 
and  a  mass  of  granular  carbonaceous  ma- 
terial firmly  packed  upon  the  other  side, 
contained  in  a  compartment  formed  within 
the  heating  chamber  of  a  suitable  furnace/' 
etc.  The  noncarbonaceous  material  actual- 
ly used  in  the  "Harvey  process"  consisted 
of  sand  packed  at  the  back  of  the  plate 
to  protect  the  same  from  the  carbonaceous 
material  and  excessive  heat,  of  which  the 
government  was  advised  by  the  patentee  by 
an  exhibition  of  the  process  with  the  use 
of  sand  prior  to  the  contract  of  April  12, 
1893. 

'J  he  use  of  sand  was  gradualy  discon- 
tinued, because  the  same  result  could  be 
accompli.slicd  without  it,  and  some  of  the 
companies  manufacturing  plates  were  so 
advised  late  in  1893.  Since  1904  no  sand 
or  other  noncarbonaceous  material  has  been 
used  by  the  Carnegie  and  Bethlehem  com- 
panies manufacturing  armor  plate. 

The  process  used  by  the  Midvale  Steel 
Company  in  the  manufacture  and  produc- 
tion of  armor  plate  was  as  follows:  The 
plate  to  be  carbonized  was  mounted,  face 
up,  on  brick  piers  about  18  inches  high, 
resting  on  the  car  bottom,  about  1  foot 
apart.  A  row  of  bricks,  2  high,  was  then 
placed  around  the  plate,  and  the  carbon- 
izing material  was  put  inside  of  these 
bricks  on  the  face  of  the  plate,  and  raised 
about  three  fourths  of  an  inch  above  the 
bricks.  Mortar  was  edged  up  on  the  sec- 
171  ]ond  bricks.  Then  the  'second  plate 
was  placed  on  the  carbonizing  material,  face 
down.  The  plates  were  then  run  into  the 
furnace  and   the  fire  started. 

'J  he  brick  box  containing  the  carbonaceous 
material  prevented  the  same  from  reaching 
the  back  and  sides  of  the  plates,  thus  ac- 
complishing the  same  result  as  with  the 
sand  which  was  used  to  protect  the  back 
of  the  plate  from  the  carbonaceous  ma- 
terial  and  excessive  heat,  as  aforesaid. 

The  contention  of  the  appellants  on  this 
branch  of  the  case  was  thus  stated  by  the 
court  below  in  its  opinion: 

"In  the  present  case  the  contention  of  the 
defendants  and  the  intervener  is  that  in  the 
hardening  or  Harvey  process  referred  to,  one 
57  JL,  ed. 


of  the  elements  required  was  the  use  of 
sand,  a  noncarbonaceous  material  packed 
in  the  back  of  the  plates,  and  that  if  not 
so  used  it  cannot  be  contended  that  the 
Harvey  process  was  applied  by  the  Mid- 
vale  Steel  Company  in  the  process  which 
it  used  in  hardening  the  plates  under  its 
several  contracts  with  the  United  States 
though  in  other  respects  it  concedes  that 
the  Harvey  process  was  substantially  used. 
Its  contention  is  that  it  did  not  use  sand. 
That  is  to  say,  that  it  accomplished  the 
same  result  without,  as  had  been  accom- 
plished with,  sand;  and  it  may  be  added 
that  the  same  result  was  accomplished  with- 
out the  use  of  any  noncarbonaceous  ma- 
terial in  the  back  of  the  plates  by  confin- 
ing the  carbonaceous  material  within  the 
brick  box,  as  set  forth  in  the  findings." 

In  view  of  the  construction  given  to  the 
contract  of  1893  by  the  previous  decision, 
we  are  of  opinion  that  the  court  below  did 
not  err  in  deciding  as  it  did  that  the  cir- 
cumstance that  sand  was  used  in  the  back 
of  the  plates  in  the  various  tests  made  by 
the  government  to  which  reference  has  been 
made,  and  was  also  employed  in  the  treat- 
ment of  the  armor  plate  which  was  the 
subject  of  the  suit  decided  in  196  U.  S., 
while  in  the  treatment  of  the  armor  plate 
involved  in  this  suit  neither  sand  nor  any 
*other  noncarbonaceous  material  was[179 
packed  on  the  side  of  the  plate  which  was 
not  to  be  carbonized,  did  not  entitle  the 
United  States  to  claim  that  the  Harvey  proc- 
ess of  the  contract  of  1893  was  not  used.  As 
said  by  the  court  below,  the  government  re- 
ceived all  it  had  bargained  for,  since  it  was 
not  only  entitled  by  the  contract  to  a  dis- 
closure of  the  inventor's  process,  but  to  bis 
instructions  and  assistance  in  the  practical 
application  of  the  patent,  and  was  at  lib- 
erty to  use  the  process,  little  or  much,  in 
whole  or  in  part. 

The  unsoundness  of  the  remaining  con- 
tention becomes  apparent  from  its  mere 
statement.  The  proposition  is  that  even  al- 
though the  armor  plate  made  for  the  Unit- 
ed States  by  the  Midvale  Steel  Company 
was  hardened  by  the  Harvey  process,  the 
obligation  to  pay  royalty  as  to  such  armor 
does  not  exist,  because  the  United  States 
iiad  not,  by  its  contracts  with  the  Midvale 
Company,  specifically  required  that  com- 
pany to  use  the  Harvey  process.  But  un- 
der the  terms  of  two  of  the  contracts  with 
the  Midvale  Company,  that  company  was 
permitted  to  use  the  Harvey  process  if  de- 
sired, while  under  the  other  contracts  the 
process  used  was  required  to  be  satisfac- 
tory to  the  Navy  Department,  and  under 
all  the  contracts  the  United  States  had  the 
right  to  inspect  the  process  used.  UxAtet 
the  contract  ol   A^t\\  \i^  \%'^^,  \>a%  tv^V 
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was  conferred  upon  the  United  States  to 
oae  and  employ  the  "aforesaid  'Harvey  proc- 
ess' in  the  treatment  of  armor  plates  for 
yessels  which  have  been,  since  July  18,  1892, 
or  which  may  hereafter  be,  authorised  by 
Congress,  and  to  use  and  employ  armor 
plates  for  such  yessels  manufactured  ac- 
cording to  such  process,  paying  therefor  to 
the  party  of  the  first  part  the  royalty  of 
i  of  1  cent  per  pound  of  the  finished  plate." 
We  think  the  plain  meaning  of  the  contract 
was  that  the  government  should  pay  royal- 
ty when  it  used  armor  plate  treated  accord- 
ing to  the  Harvey  process  of  the  contract. 
AiBrmed. 


17  9]* JOHN  E.  0.  ROfiINSON,t  John 
Beckfelt,  Qeorge  A.  Fay,  and  B.  C  Finne- 
gan,  Appts., 

V. 

JOHN  E.  LUNDRIOAN. 
(See  S.  C.  Reporter's  ed.  178-180.) 

Statates  —  departmental  oonstructlon. 

1.  Departmental  practice  in  the  adminis- 
tration of  a  statute  will  control  the  courts 
only  when  such  practice  is  reasonable. 
[For  other  cases,  see  BUtntes,  II.  e,  2,  In  Di- 
gest Sup.  Ct.  1908.] 

Publlo  lands  —  soldier's  addltiomil 
homestead  ~  right  of  assignee  of  In- 
valid rlj^t  —  intervening  adverse 
claim. 

2.  The  assignee  of  a  soldier's  additional 
homestead  right  cannot,  when  his  applica- 
tion, made  under  U.  S.  Rev.  Stat.  §  2306, 
U.  S.  Comp.  Stat.  1901,  p.  1415,  has  been 
disallowed  because  his  assignor  was  no6 
entitled  to  an  additional  homestead  entry, 
substitute  in  support  thereof  a  valid  riirht 
in  place  of  the  one  rejected,  and  give  his 
application  precedence  over  an  intervening 
adverse  claim  of  a  railroad  company. 

[For  other  esses,  see  Public  Lsndi,  I.  e,  8;  I. 
t  1.  in  Digest  Bap.  Ct.  1908.] 

[No.  108.] 

Argued  December   19   and  20,   1912.     De- 
cided February  3,  1913. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Cir- 
cuit to  review  a  decree  which  affirmed  a 
decree  of  the  Circuit  Court  for  the  District 
of  Minnesota,  dismissing  the  bill  in  a  suit 
to  have  defendant  adjudged  trustee  of  cer- 
tain lands  patented  from  the  United  States. 
Affirmed. 

See  same  ease  below,  101  a  0.  A.  690, 
178  Fed.  230. 

The  facts  are  stated  in  the  opinion. 

tDeath  of  John  E.  C.  Robinson,  one  of  the 
appellants   herein   suggested,   and  the   ap- 
pearance of  Hedwig  Robinson  as  a  party 
MppeJOMat  in    this   cause   in   the  place   of 
^ota  K  a  RobiuBon,  deeeMsed,  Uleauki  eo- 

10,1012, 


Mr.  C.  D.  O'Brien  argued  the  cause,  and, 
with  Mr.  P.  H.  Seymour,  filed  a  brief  for 
appellants: 

An  invalid  entry  of  public  land  is,  so  long 
as  it  remains  of  record,  an  absolute  segre- 
gation of  the  land  embraced  in  it. 

Re  Watkins,  17  Land  Dec.  148;  Berry  v. 
Towner,  21  Land  Dec.  434;  Re  California  ft 
0.  Land  Co.  83  Land  Dec.  598;  Germania 
Iron  Co.  V.  James,  32  C.  C.  A.  348,  61  U.  S. 
App.  1,  89  Fed.  811;  Hastings  &  D.  R.  Co. 
V.  Whitney,  132  U.  S.  367,  33  L.  ed.  363,  10 
Sup.  Ct.  Rep.  112;  MoMichael  v.  Murphy, 
197  U.  8.  304,  49  L.  ed.  766,  26  Sup.  Ct 
Rep.  460. 

The  matter  of  "substitution"  was  not  a 
new  thing  in  the  Land  Department,  but  had 
its  origin  in  the  administration  of  the  law 
regarding  the  location  of  military  bounty 
land  warrants. 

Hussman  v.  Berry,  6  Land  Dec.  376; 
Hussman  v.  Durham,  166  U.  S.  144,  41  L. 
ed.  664,  17  Sup.  Ct.  Rep.  263. 

An  applicant,  after  due  notice  that  a  sol- 
dier's additional  homestead  right,  upon 
which  his  application  is  based,  is  for  any 
reason  illegal  or  invalid,  may  substitute 
another  soldier's  additional  homestead  right 
as  a  basis  for  his  original  application  with- 
out waiving  any  rights  acquired  by  virtue 
of  such  original  application. 

Re  White,  30  Land  Dec.  63. 

A  claim  asserted  to  land  entered  or  ap- 
plied for,  which  had  its  inception  during 
the  time  that  the  entry  was  intact,  or  the 
application  to  enter  was  still  pending,  can* 
not  be  held  to  be  an  adverse  claim  within 
the  meaning  of  the  confirmatory  acts  of 
March  3,  1893,  and  August  18,  1894. 

Stanton  v.  Constantine,  19  Land  Dec 
163;  Mee  v.  Hughart,  20  Land  Dec.  3; 
Raymond  v.  Redifer,  21  Land  Dec  228. 

In  the  administration  of  such  large  and 
varied  interests  as  are  intrusted  to  the 
Land  Department,  matters  not  foreseen, 
equities  not  anticipated,  and  which  are 
therefore  not  provided  for  by  express  stat- 
ute, may  sometimes  arise,  and  therefore  the 
Secretary  of  the  Interior  is  given  that  su* 
per  intending  and  supervising  power  which 
will  enable  him,  in  the  face  of  these  unex- 
pected contingencies,  to  do  justice. 

Williams  v.  United  SUtes,  138  U.  S.  614, 
624,  34  L.  ed.  1026,  1031,  11  Sup.  Ct  Rep. 
467;  Caha  v.  United  SUtes,  162  U.  &  211, 
221,  38  L.  ed.  416,  419, 14  Sup.  Ct.  Rep.  613; 
Cosmos  Exploration  Cc  v.  Gray  Eagle  Oil 
Co.  190  U.  S.  301,  47  L.  ed.  1064,  23  Supu 
Ct.  Rep.  692;  Roughton  v.  Knight,  219  U. 
S.  637,  66  L.  ed.  326,  31  Sup.  Ct.  Rep.  297 ; 
Knight  V.  United  Land  Asso.  142  U.  S.  161, 
178-181,  36  L.  ed.  974,  980,  981,  12  Sup. 
Ct  lif.Mt. 
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In  this  particular  case  the  application  of 
the  railroad  company  to  select  was  made 
with  notice  that  it  was  subject  to  the  sol- 
dier's additional  homestead  application  of 
Robinson,  and  with  consequent  notice  of  all 
the  rights  that  he  had  under  the  regula- 
tions and  decisions  of  the  Land  Depart- 
ment. The  Federal  courts  have  been  prompt 
in  such  eases  as  this  to  protect  the  equities 
of  the  prior  applicant. 

Shepley  y.  Cowan,  91  U.  S.  330,  338,  23 
L.  ed.  424,  427;  Sturr  ▼.  Beck,  133  U.  8. 
541,  33  L.  ed.  761,  10  Sup.  Ct  Rep.  S50; 
Witherspoon  v.  Duncan,  4  Wall  210,  218, 
18  L.  ed.  339,  342;  ChoUrd  t.  Pope,  12 
Wheat.  686,  588,  6  L.  ed.  737,  738;  Hastings 
k  D.  R.  Co.  ▼.  Whitney,  132  U.  8.  357,  366, 
33  L.  ed.  363,  367,  10  Sup.  Ct.  Rep.  112; 
United  States  ▼.  Detroit  Timber  k  Lumber 
Co.  200  U.  8.  321,  337-339,  50  L.  ed.  409, 
505-507,  26  Sup.  Ct  Rep.  282. 

Rights  acquired  in  conformity  with  rules 
and  regulations  in  force  at  the  time  are  pro- 
tected from  the  effects  of  any  subsequent 
change  of  rule. 

Oliver  ▼.  Thomas,  5  Land  Dec.  289; 
Sandy  y.  Bullock,  37  Land  Dec.  23;  Re 
Weaver,  35  Land  Dec.  553;  Oliver  y.  Bates, 
36  Land  Dec.  427;  Germania  Iron  Co.  v. 
James,  32  C.  C.  A.  348,  61  U.  S.  App.  1, 
89  Fed.  811;  Howe  v.  Parker,  111  C.  C.  A. 
466,  190  Fed.  757. 

Messrs.  Luther  C.  Harris  and  WlUlain 
B.  Culkln  argued  the  cause  and  filed  a 
brief  for  appellee: 

The  Department  has  always  permitted  the 
substitution  of  valid  for  invalid  rights,  and 
has  allowed  defects  and  irregularities  in 
entries  to  be  cured,  but  always  upon  the 
condition  that  they  did  not  conflict  with 
adverse  rights  already  pending. 

Re  Edens,  7  Land  Dec.  229;  Kelly  v. 
Quast,  2  Land  Dec.  627;  Mann  v.  Huk,  3 
Land  Dec  452;  Ayers  v.  Brownlee,  15  Land 
Dec  550;  Bagley  v.  Mitchell,  19  Land  Dec. 
419. 

It  is  not  denied  that  the  Department  has 
the  power  to  establish  rules  affecting  ques- 
tions of  practice  and  procedure.  But  the 
Department  cannot,  under  the  guise  of  such 
authority,  either  enlarge  or  diminish  the 
rights  created  by  statute, 

Hartman  v.  Warren,  22  C.  C,  A.  30,  40  U. 
8.  App.  946,  76  Fed.  162. 

Moss  T.  Powman,  176  U.  S.  413,  44  L. 
ed.  526,  20  Sup.  Ct.  Rep.  ^2^,  contains  many 
points  of  similarity  to  the  case  at  bar. 

If 4]    *Mr.  Justice  KoKeima   deliyere4 
the  opinion  of  the  oourt: 

Bill  in  equity  by  appellants,  who  were 
complainants  in  the  circuit  court,  and  we 
shall  so  refer  to  them*  and  to  the  appel- 
lee as  defendAat,  to  Mdjudge  defendant  trus- 
i0e  /or  ooapUdBMait  0t  ib9  A  W.  i  9iilb» 


8.  E.  }  of  section  IS,  township  55  north, 
range  26  west  of  the  principal  meridian, 
and  to  compel  a  conveyance  to  them.  The 
Santa  Fe  Railroad  Company  was  impleaded 
with  defendant,  but  it  filed  a  disclaimer 
and  the  suit  proceeded  against  him  alone. 

The  rights  of  complainants  are  based 
upon  an  application  for  the  lands  as  unap- 
propriated public  lands  of  the  United  States 
by  Robinson,  one  of  the  complainants,  as 
assignee  of  one  James  Carroll.  The  appli- 
cation was  duly  entered  of  record  upon  the 
tract  and  plat  book  in  the  local  land  office, 
and  proof  of  the  claim  of  Carroll  for  an 
additional  homestead  entry  was  transmitted 
to  the  General  Land  Office  for  examination 
and  action.  Upon  investigation  the  Land 
Department  decided  that  Carroll  was  not 
entitled  to  make  such  entry,  and  held  Rob- 
inson's application  for  rejection,  and  or- 
dered a  hearing  to  be  had  on  June  29,  1906. 
Robinson  did  not  appear  and  a  decision 
was  rendered,  holding  that  Carroll  was  not 
entitled  to  an  additional  homestead  entry 
under  §  2306  of  the  Revised  Statutes  (U. 
S.  Comp.  Stat.  1901,  p.  1415).  Robinson 
was  notified  of  this  action  and  that  he  had 
a  right  to  appeal  therefrom. 

On  the  27th  of  July,  1905,  Robinson  filed 
with  the  local  land  office  for  transmission 
to  the  Qeneral  Land  Office  an  application 
for  leave  to  substitute,  in  support  of  his 
application  for  entry  of  the  land,  another 
soldier's  additional  homestead  right  in  lieu 
of  that  of  Carroll.  In  his  application  he 
said  he  appealed  from  the  order,  canceling 
Carroll's  entry,  and  excused  himself  for 
not  appearing  at  the  hearing  on  June  29, 
1905,  on  account  *of  the  sudden  and[176 
serious  illness  of  his  mother,  which  pre- 
vented his  attendance  at  the  hearing,  and 
also  prevented  him  from  providing  a  repre* 
sentative  thereat.  He  disclaimed  a  desire  to 
incommode  the  Department,  and  expressed  a 
willingness  to  aid  it  in  the  adjustment  of  all 
matters  in  which  he  should  be  interested. 
He  further  said  that  he  was  deeply  sensible 
and  appreciated  the  seriousness  of  default- 
ing at  the  hearing,  and  that  he  did  not 
want  the  case  reopened.  He  requested  a 
delay  of  thirty  days,  and  asked  that  the 
decision  of  the  register  and  receiver  of  the 
land  office  be  amended  so  as  to  grant  him 
a  reasonable  time  within  which  to  perfsct 
his  entry. 

An  order  was  made  allowing  him  thirty 
days  after  notice  to  file  a  proper  substi- 
tute for  the  right  of  Carroll.  On  Ootober 
4,  1905,  he,  Eobinson,  filed  the  additional 
homestead  right  of  one  Justin  F.  Heath* 

On  February  16,  1906,  the  Comniission- 
er  of  the  General  Iiand  Office  accepted  the 
substitute,  and  directed  the  local  Innd  of- 
fice that,  upon  ihit  ^ymenX.  \e^  ^^^K^ms^  ^ 
the  legal  ieea  aik^  QonasavaV^xA  'snViXiv^  ^^a^:^ 
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bj  bim.  He  paid  the  fees  as  required,  and 
thereupon  final  certificate  No.  716,  Caes 
lake,  Minnesota,  series,  was  issued  to  him. 

On  July  11,  1905,  that  is,  prior  to  the 
filing  by  Robinson  of  the  homestead  right 
of  Heath,  the  Santa  Fe  Railroad,  through 
the  defendant  Lundrigan,  its  attorney  in 
faet  for  that  purpose,  filed  in  the  local 
land  office  under  the  act  of  Congress  of 
June  4th,  1897  [30  Stat,  at  L.  11,  chap.  2], 
its  application  to  select  the  land.  The  ap- 
plication was  receiyed  subject  to  final  action 
on  Robinson's  application.  Upon  the  al- 
lowance of  Robinson's  application  and  the 
issue  to  him  of  a  final  certificate,  the  local 
land  office  rejected  the  application  of  the 
railroad  company,  from  which  action  the 
latter  appealed  to  the  Commissioner  of  the 
General  Land  Office.  The  Commissioner 
held  that  the  application  of  the  railroad 
company  constituted  a  yalid  intervening 
17#]adyerse  right  such  as  to  *bar  the  sub- 
stitution by  Robinson  of  the  additional 
homestead  right  of  Heath.  On  February  25, 
1907,  the  Secretary  of  the  Interior  affirmed 
the  decision  of  the  Commissioner.  Upon 
motion  for  review  the  decision  was  affirmed 
May  13,  1907;  and,  on  petition  for  re- 
review,  reaffirmed  July  18,  1907. 

In  pursuance  of  this  decision  Robinson's 
entry  was  canceled,  and  a  patent  for  the 
land  was  issued  to  the  railroad  company. 
The  railroad  company  subsequently  con- 
veyed the  land  to  defendant. 

The  above  facts  are  not  denied.  It  is  al- 
leged by  complainants  that  for  many  years 
immediately  preceding  the  decision  holding 
Robinson's  application  for  cancelation  there 
was  a  rule,  regulation,  and  settled  practice 
prevailing  in  the  Department  providing 
that  upon  the  rejection  of  a  soldier's  addi- 
tional homestead  right,  surrendered  by  the 
assignee  thereof  in  support  of  an  applica- 
tion under  |  2306  of  the  Revised  Statutes, 
such  applicant  might  substitute  in  support 
thereof  a  valid  additional  homestead  right 
in  place  of  that  rejected. 

The  existence  and  validity  of  the  rule  is 
in  dispute  between  the  parties,  and  also 
the  legality  of  the  decision  of  the  Interior 
Department  against  Robinson's  application. 

The  circuit  court  dismissed  the  bill,  and 
its  decree  was  affirmed  by  the  circuit  court 
of  appeals  by  a  divided  oourt.  101  C.  C.  A. 
690,  178  Fed.  230. 

The  question  in  the  case  is  very  direct. 
Robinson's  application  had  no  legal  foun- 
dation, Carroll,  upon  whose  rights  it  was 
made,  not  being  entitled  to  make  an  addi- 
tional homestead  entry.  The  question  then 
is,  oould  Robinson  substitute  another  right, 
•ad  give  his  application  precedence  over 
11m  intervening  claim  of  the  railroad  com- 
pm^yt   An  sUBmuUifiB  miuwer  if  oontended 


for  by  complainants  upon  the  practice  of 
the  Land  Office.  The  defendant  denies  the 
existence  of  the  practice,  and  contends,  be- 
sides, that,  if  it  be  established,  it  is  desti- 
tute of  legal  effect. 

*We  have  seen  that  Robinson  was[177 
given  an  opportunity  to  avert  the  rejection 
of  his  application  and  support  it  by  proof  of 
a  right  in  Carroll.  He  defaulted;  but  he 
did  not  ask  to  reopen  the  case  and  estab- 
lish a  legal  foundation  for  his  application, 
but  that  he  be  given  thirty  days  to  "re- 
script" the  land.  To  this  the  Commissioner 
of  the  Land  Office  responded,  affirming  the 
decision  of  the  local  land  office  rejecting 
the  application,  and  pronouncing  "the  case 
closed."  He  was,  however,  given  thirty  days 
to  "file  a  proper  substitute  for  tlie  right" 
rejected,  and,  if  he  failed  to  do  so,  the 
local  office  was  directed  to  hold  the  tract 
"subject  to  entry  from  that  time  by  the 
first  qualified  applicant." 

On  October  4,  1905,  he  filed  as  a  substi- 
tute the  right  of  Justin  F.  Heath,  but  on 
July  11,  1905,  the  railroad  company  had 
selected  the  lands  as  lieu  lands.  The  local 
land  office  rejected  the  application  of  the 
railroad  company  on  account  of  conflict 
with  Robinson's  entry,  subject,  however,  to 
the  right  of  appeal.  An  appeal  was  taken 
and  Robinson  moved  to  dismiss  it.  The 
motion  was  denied  on  the  authority  of  the 
departmental  decision  in  the  case  of  the 
Southern  P.  R.  Co.  v.  Maginnis,  in  which 
it  was  decided,  the  facts  being  substantially 
the  same,  "that  a  substitution  could  not  be 
allowed  in  the  face  of  an  intervening  ad- 
verse right."  The  decision  was  affirmed  by 
Secretary  Hitchcock,  and  successively  upon 
review  and  re-review  by  Secretary  Garfield 
and  Acting  Secretary  Woodruff. 

Against  these  rulings  complainants  i.rge 
previous  departmental  practice.  This  prac- 
tice Robinson  urged  in  his  petition  for  re- 
view, and  cited  in  support  of  it  the  case 
of  Germania  Iron  Co.  v.  James,  32  C.  C. 
A.  348,  61  U.  S.  App.  1,  89  Fed.  811.  To 
the  contention  and  the  case  the  Acting  Sec- 
retary replied  as  follows:  "In  that  case 
the  court  held  that  a  just  and  reasonable 
rule  of  administration  adopted  and  applied 
by  the  Department  became  a  rule  of  prop- 
erty, and  could  not  be  'altered  to  the[178 
prejudice  of  those  who  had  initiated  rights 
under  such  practice.  But  the  rule  contend- 
ed for  by  counsel  as  governing  the  case  is 
neither  reasonable  nor  just.  Robinson  at- 
tempted to  initiate  a  right  by  relying  upon 
the  invalid  claim  of  another;  and  insists 
that  even  though  the  Department  would  be 
unwarranted  in  recognizing  such  claim,  he 
could  be  allowed  to  perfect  the  right  thus 
asserted,  to  the  prejudice  of  a  valid  inter- 
vening right,  of  which  he  had  notice,  by 
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the  substitution  of  another  and  different 
right.  The  simple  statement  of  the  facts 
destroys  all  of  the  argument  in  support  of 
such  practice.  There  is  neither  reason  nor 
equity  in  it.  Had  Robinson  been  clothed 
with  a  right  in  himself,  independent  of  any 
right  claimed  through  his  assignor,  another 
question  might  be  presented.  But  such  is 
not  the  case,  as  he  was  relying  solely  upon 
the  rights  obtained  by  the  assignments,  and 
of  these  the  first  was  worthless,  and  prior 
to  the  assertion  of  the  second  the  right  of 
another  had  attached.  The  arbitrary  de- 
struction of  this  intervening  right  in  the 
manner  contended  for  by  counsel  would  be 
wholly   unwarranted." 

Little  need  be  added  to  this  reasoning. 
We  are  not  disposed  to  review  the  cases  by 
which  it  is  contended  the  practice  is  estab- 
lished. It  could  only  prevail  if  it  were  a 
reasonable  administration  of  the  statute. 
Webster  v.  Luther,  163  U.  S.  331,  342,  41 
L.  ed.  179,  182,   16  Sup.  Ct.  Rep.  903. 

Under  §  2304  of  the  Revised  Statutes 
every  private  soldier  and  officer  who  had 
served  in  the  Army  or  Navy  of  the  United 
States  during  the  War  of  the  Rebellion  is 
entitled  to  enter  under  the  homestead  laws 
160  acres  of  land.  We  omit  the  qualifying 
conditions.  Section  2306  provides  that 
every  person  mentioned  in  §  2304,  U.  S. 
Comp.  Stat.  1901,  p.  1413,  who  has  en- 
tered undsr  the  latter  section  l^ss  than 
100  acres  "shall  be  permitted  to  enter  so 
iiiiich  land  as,  when  added  to  the  quantity 
previously  entered,  shall  not  exceed  one 
hundred  and  sixty  acres."  This  provision 
170]is  tlic  foundation  of  Robinson's  ^rights. 
In  Webster  v.  Luther,  supra,  these  sections 
were  considered,  and  it  was  decided  that 
the  right  given  by  §  2306  was  intended  as 
com{)cnsation  and  was  assignable.  When 
assigned,  however,  it  is  the  right  of  the 
soldier  which  is  transferred  and  which 
must  be  used  to  make  an  entry.  Neces- 
sarily the  right  must  exist  before  it  can 
be  exerted  either  by  him  or  his  assignee. 
Or,  to  put  it  in  another  way,  a  baseless 
or  fraudulent  claim  cannot  initiate  or 
sustain  a  right.  Hence  the  distinction 
made  by  Acting  Secretary  Woodruff  between 
a  right  in  Robinson  and  right  in  his  as- 
signor, and  the  observation  that  "had  Rob- 
inson been  clothed  with  a  right  in  himself, 
independent  of  any  right  claimed  through 
his  assignor,  another  question  might  be 
presented."  Hence,  also,  the  decision  of 
Secretary  Garfield  that  "no  right  of  entry 
is  gained  by  the  filing  of  an  invalid  ap- 
plication to  enter,  and  upon  the  rejection 
thereof  the  rights  of  subsequent  applicants 
attach  in  the  order  in  which  they  are  as- 
serted. By  admitting  the  rights  of  substi- 
tution^ nreapectiv^  ct  iht  intervening 
37  Jj,  ed. 


I  rights,  the  mere  filing  of  an  individual 
soldier's  additional  application  would  in 
effect  amount  to  a  segregation  of  the  land." 
And  again:  "The  refusal  of  the  Depart- 
ment to  adopt  such  a  practice  does  not 
prejudice  the  holder  of  a  valid  right.  The 
only  value  of  such  right  lies  in  the  power 
of  the  holder  to  enter  thereunder  any  land 
subject  to  it  at  the  date  of  filing  his  ap- 
plication. This  right  is  not  denied  in  the 
present  case,  as  the  land  there  involved 
was  subject  thereto  only  in  event  there 
were  no  prior  adverse  claims  asserted  upon 
which  entry  should  be  allowed.  The  right 
itself  is  not  destroyed  by  refusing  to  allow 
entry  thereunder  of  this  particular  tract. 
The  purchaser  still  has  all  that  he  bargained 
for,  and  the  mere  fact  that  his  purchase 
may  have  been  made  upon  the  mistaken 
idea  that  he  would  be  entitled  as  a  matter 
of  right  to  exercise  it  upon  a  particular 
tract  of  land  does  not  entitle  him  to  equi- 
table consideration  as  against  a  prior,  and 
therefore  superior,  right  of  another." 

*The  ruling  was  right.  Each  appli-[180 
cation  must  depend  upon  its  particular 
basis.  And  it  cannot  be  kept  open  for  the 
substitution  of  another  right  than  that  upon 
which  it  was  made.  If  one  substitution  can 
be  permitted,  successive  substitutions  can 
be  permitted,  and  there  might  arise  the 
condition  of  things  condemned  in  Moss  v. 
Dowman,  176  U.  S.  413,  44  L.  ed.  626,  20 
Sup.  Ct.  Rep.  429.  In  that  case  succes- 
sive formal  entries  under  the  homestead 
law  and  successive  relinquishments  of  the 
entries  of  a  tract  of  land  were  made.  Dow- 
man, who  was  not  a  party  to  the  manipulat- 
ing process,  about  one  month  prior  to  the 
last  relinquishment  settled  upon  the  land. 
It  was  held  that  his  right  attached  imme- 
diately upon  the  filing  of  the  last  relin- 
quishment and  before  the  last  entry,  though 
the  latter  was  made  on  the  same  day  the 
relinquishment  was  filed.  It  was  recognized 
that  the  entry  which  was  given  up  had 
segregated  the  land,  and  that  no  right  could 
be  initiated  while  it  stood  of  record;  but 
it  was  decided  that  the  instant  its  relin- 
quishment was  filed  in  the  local  office  the 
right  of  Dowman,  the  settler  on  the  land, 
attached,  and  the  Moss  entry  Could  not  de- 
feat it.  And  so  in  the  case  at  bar, — ^the  in- 
stant that  Robinson's  application  was  re- 
jected as  having  no  legal  foundation,  the 
land  became  subject  to  appropriation  by  an- 
other. No  right,  therefore,  of  Robinson 
was  devested  by  the  ruling  of  the  Depart- 
ment, as  contended  by  complainants,  for 
no  right  had  attached.  His  application, 
based  on  the  right  of  Carroll,  was  not  an 
entry  of  the  land,  and  is  not  within  the 
ruling  of  McMkVvaftX  n.  ^\«^Vs,  YA  "VSk*  ^. 
304,  49  L.  td.  1^^,  ^^  ^>a:V^-  ^^  "^V  ^^ 
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that  an  entry  valid  on  its  face  aegregates 
the  landB  from  the  public  domain,  and  pre- 
clades  their  appropriation   by  another  so 
long  as  it  remains  undisturbed. 
Decree  affirmed. 


181]  •RAFAEL  GUTIERREZ  DEL  AR- 
ROYO, Dofia  Dolores  Gutierrez  del  Ar- 
royo and  Francisco  Robledo,  Appts., 

V. 

ROBERT  GRAHAM. 
(See  S.  C.  Reporter's  ed.  181-184.) 

Vendor  and  purchaser  —  contract  of 
sale  —  optton  —  rcYocable  agency. 

1.  An  agreement  siffned  by  both  parties 
by  which  the  owner  "compromised  himself 
to  ieir*  certain  parcels  of  land  to  be  paid 
for  in  cash,  and  another  parcel  to  be  paid 
for  "in  instalments  during  the  two  years 
following  the  delivery  of  the  document," 
and  the  other  party  agreed  to  execute  a 
mortgage  to  secure  the  payment,  the  con- 
tract to  be  "extended  in  a  public  docu- 
ment" as  soon  as  a  "deal"  then  pending 
should  be  "ultimated,"  failing  which  the 
contract  should  be  void, — is  a  oinding  con- 
tract of  sale,  and  not  a  mere  option  agree* 
ment,  and  was  not  converted  into  a  revoc- 
able affency  to  sell  by  a  supplemental  agree- 
ment by  which  "the  contracting  parties" 
agreed  that  any  excess  in  price  which 
which  should  be  obtained  on  a  sale  to  a 
third  party  should  be  equally  divided. 
[For  other  cases,  see  Vendor  and  Purchaser. 

I.;   Contracts  1.  d,   4,   In   Digest   Sup.   Ct. 
1908.] 

Estoppel   —    Inconsistent   positions    — 

tenant  and  purchaser. 

2.  The  acceptance  of  a  lease  does  not  es- 
top the  acceptor  from  attempting  to  en- 
fores  specific  performance  of  the  lessor's 
alleged  contract  to  sell  the  land,  where  the 
lease  recognized  an  outstanding  dispute  as 
to  such  land,  and  provided  that  it  should 
not  affect  the  rights  of  either  side. 

[For  other  cases,  see  Estoppel,  III.  c,  In  Di- 
gest Sup.  Ct  1908.] 

[No.  129.] 

Submitted  January  21,  1913.    Decided  Feb- 
ruary 8,  1913. 

APPEAL  from  the  District  Court  of  ^he 
United  States  for  Porto  Rico  to  review 
a  decree  for  the  specific  performance  of  a 
contract  for  the  sale  of  land.    Affirmed. 

See  same  case  below,  6  Porto  Rico  Fed. 
Rep.M4. 
The  facts  are  stated  In  the  opinion. 

'  Hessrs.  Frands  H.  Bezter  and  Frede- 
rto  D.  MoKennej  submitted  the  cause  for 
appellants. 

Mr,  K.  B.  K.  reuittgiU  submitted  Ibe 


Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  bill  for  the  specific  performance 
of  a  contract  to  sell  land,  made  by  the  de- 
fendants Gutierrez.  The  defendant  Rob- 
ledo  claims  under  a  lease  from  the  vendors, 
made  since  the  contract,  and  found  to  have 
been  taken  with  notice.  The  district  court 
entered  a  decree  for  the  plaintiff,  and  the 
defendants  appealed.  There  is  also  a  mo- 
tion to  dismiss  on  the  ground  that  the  prin- 
cipal appellants  have  accepted  a  part  of 
the  purchase  money  paid  into  court  in 
pursuance  of  the  decree;  but  we  shall  not 
deal  *  with  this  because  we  are  of  opin-[181 
ion  that  the  decision  was  right,  and  there- 
fore there  is  no  need  to  consider  whether 
the  appellants  are  estopped  by  doing  what 
they  say  they  were  compelled  to  do  upon 
penalty  of  being  held  in  contempt.  The  mo- 
tion to  dismiss  did  not  go  to  the  jurisdic- 
tion, but  raised  another  question  on  the 
merits. 

The  contract  was  as  follows,  according 
to  the  translation,  the  original  not  being 
in  the  record: 

Memorandum. 

In  the  city  of  San  Juan,  Porto  Rico,  the 
6th  day  of  July,  1906,  Don  Rafael  Gutier- 
rez del  Arroyo  and  Mr.  Robert  Graham 
agreed:  1st,  Don  Rafael  Gutierrez  del  Ar- 
royo compromised  himself  to  sell  to  Mr. 
Robert  Graham  a  parcel  of  his  estate  in 
Pueblo  Viejo,  which  both  parties  have  al- 
ready fixed  the  boundaries  of,  and  which 
may  extend  up  to  70  or  76  cuerdas,  at  tlie 
price  of  $40  per  cuerda.  2d,  he  also  com- 
promised himself  to  sell  to  him  another 
small  extension  of  land,  which  they  also 
fixed  the  boundaries  of,  and  which  may 
have  an  extension,  approximately,  of  14 
cuerdas,  at  the  price  of  $50  per  cuerda. 
3d,  he  also  compromised  himself  to  sell 
to  him  the  other  200  or  300  cuerdas  of  the 
same  estate,  in  that  part  of  which,  which 
they  have  also  already  designated,  at  the 
price  of  $65  per  cuerda.  4th,  the  parcels 
indicated  in  Nos.  1  and  2  shall  be  paid  in 
cash.  The  parcel  indicated  in  the  3d  num- 
ber shall  be  paid  in  instalments  during 
the  two  years  following  the  delivery  of 
the  document.  Mr.  Graham  shall  not  pay 
any  interest  for  the  extended  time  of  pay- 
ment; but  Mr.  Arroyo  shall  remain  in  pos- 
session and  usufruct  of  the  part  of  the  es- 
tate sold  and  not  paid  for  until  the  pay- 
ment shall  be  made.  Mr.  Graham  shidl 
execute  a  mortgage  on  the  estate  to  se- 
cure the  payment.  6th,  this  contract  shall 
be  extended  in  a  public  document  as  soon 
as  Mr.  Graham  will  have  ultimated  the 
deal  which  *is  now  pending  with  DoJU[18t 
Mieia  lemAAAm  t^boraii  ^2bs  ^uvchase  of 
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an  undivided  pArt  la  Un  mudc  ntate.    In  puU  an  to  tbe  Und,  nnd  providad  that  the 

CBM   that   deal   ■honld   net   be   carried   to  leaw  should  not  affect  tha  right*  on  aither 

effect,  thia  oontraet  will  alao  ramaiD  with-  aide.    Bo  far  ai  the  defenaea  urged  go,  thej 

out  rirtne  and  effect.  point  rather  to  nawillingneaa  to  carry  ont 

Mh,  thia   contract   U   alao  subjeeted  to  a  bargain  than   to  any   reaaonable   doubt. 

the  condition   that  Don   Bafael   Gutierrea  The  moat  pUiuibk  ground  for  beaitation 

del  Arrojo  eonld   reacind  tbe  contract  of  ie  the  Indeflniteneai  of  th«  boundariea.   But 

leaaa  which  he  now  hu  with  Don  Eleutario  no  nieh  point  waa  taken.    It  aaema  to  be  a 

L*ndrau.  eonimon  ebaracteriatie  of  auch  agreementi  in 

Robert  Oraham,  Forto  Rico  (aee  Vere  7  Diax  v.  Sanehet,  S2S 

Rafael  Gutierrea  del  Arroro.  U.  8.  £34,  841,  ante,  SOI,  204,  3S  Bup.  Ct 

Rep.  36),  and  with  the  aid  of  local  knowl- 

rka  answer  admit*  and  it  ia  found  that  edge  the  aurfejor  employed  b;  the  ooort 

tU*  agreement  waa  made  bj  Rafael  Qut-  aeema  to  ha*e  bad  bo  difficultj  ia  fixing  tbe 

lerrea  on  behalf  of  hinuelf  and  hie  aiatar,  line. 

tha  other  principal  defendant.  Decree  afllrmad. 

Sabae^uently  the  following  addition  waa 

made:  ■- 

On  the  tTth  of  April,  1808,  the  oontract-  pgicAQO,   ROCK   ISLAND,   ft  PAOIPIO 

of  thi*  contract  in  the  aenee  that  the  ex-  Barrett,  Plffa.  in  Err., 

ceaa  of  price  which  Mr.  Graham  may  obtain  y, 

over  the  965   per  euerda  ahall   be  divided  aLBeRx  h.  BCHWYHART,  Harry  L.  Read, 

between  him  and  Hr.  Arroyo  at  SO  per  cent  ^^^  Frank  Nonk. 

Robert  Graham,  (See  S.  0.  Reporter'a  ed.  184-194.} 

Rafael  Gutierrea  del  Arroyo. 

Error  to  atatA  court  —  aoopa  of  rerlow 

The  burden  of  the  argument  for  the  ap-  —  J"'«>»  V??*','?*?;..^     .  .v     j  .    j     *. 

peUanU  U  that  thU  d^^ent  only  ga^  Ji^^VJ^lll'S"^  T'm^^ fr^J: 

'?.'?^""'..::^''''    "P'!*l.u'   "r-   .*^  U^upon  which  tffdeciaion  of  the  hlgheat 

that  the  addition  couYerted  the  option  inU  ^^^  %f  t^,  gute  before  which  the  qnea- 

a   retocable   agency   to    lell.     But   it   ap-  tion  could  come  will  not  be  reviaed  by  tha 

pear*  to  ua  that  the  argument  ia  anawcred  Federal  Supreme  Court  on  a  writ  of  error 

by    reading    the    Inatrumenta.      They    are  to  the  atate  court,  preaenting  tha  queitloD 

.igned  by  both  partiee.     Pint  "d  u^ni  K<xr£_On  what  queetion.  the  Federal  Su- 

S^rtM""",.**.  P"**    ".-"'.^"S'  ^^  pr«w  0«»rt  will  cinaider  in  reviewing  tbe 

-ahall  be"  paid  for  aa  Indicated— Mr.  Ora-  jajgnienti  of  atat*  court*— eea  note  to  Mia- 

ham  "iball  execute  a  mortgage"— "this  eon-  ^^,j  ^  ^^  hjh  t.  Dookery.  OS  L.RA.  S71. 

tract"  ahall  be  extended  in  a  publis  docu-  j^  to  queations  of  local  practice  and  pro- 

ment  ai  aoon,  etc.     The  parUe*  recognized  oedure  on  writ  of  error   from  Federal  Su- 

the  original   agreement  ai  a  contract,  im-  preme  Court   to  atate   court— aee   not«  to 

poaing  obligationa  upon  Graham  aa  well  aa  Texaa  ft  H.  0.  R.  Co.  v.  Miller,  6S  L.  ed. 

upon  Gutierrei,  and  not  merely  a  promiie  U.  B.  789.                           ,           .     ■ 

brtbe  Utter.    So  the  addition  ipeaki  of  "the  On  write  of  error  to  *Ute  oourt  wherej^ 

/BdiM«t*»t;«.r   «.rH«"    iinnWiT..   -thai  moval  to  Federal  court  waa  aonght— aee  not* 

i84]coutractmg   parti«,      '"•f'J'^R  J^'*  to  WHliama  v.  Fi«t  Nat.  vJk.  64  L.  wL 

both  contract,  and  ia  aimply  an  nndertak-  Tj  g   ^^ 

Ing  by  Graham  to  pay  more  In  a  cerUin  j^  ^^  ^moval  of  cauaea  in  eaac*  of  aepa. 

event     There  ia  no  auggeation  ol  agency  ^y,  controveny— aee   notea  to  Miller   v. 

In  it,  but,  on  the  contract,  an  aisomption  Clifford,    6   Ii.B.A.(N.S.)    SO;    Robbina   v, 

that  Graham  la  acting  on  hia  own  behalf.  BUenbogen,  IB  C.  O.  A.  80 ;  Meeke  v,  Talley- 

The  answer,   although  setting  up  the  sec-  town  Muieral  Co.  3S  C  C.  A.  IBS;  Folllta  v. 

ond  point,  as  to  the  effect  of  tbe  addition,  Wabash  R.  Co.  100  C.  C.  A.  4;  Sloane  v.  An- 

also  recogniiea  the  original   agreement  aa  derson,  M  L.  ed.  O.  S.  BOB;  Merchanta  Cot- 

a  contract  of  .ale.  and  ahow.  very  pUinly  *f  P"-?  *  8"  S"' 7m  "S^IS!?  ^N..?™t; 

*'-^'*"'7JL"°^^''S.'',"^rii°r'-  Horn";  f^  DiahJ^Vo,^^  LmT^B 

The  eondition  aa  to  the  lea.,  to  I*ndran  j^"™  „   g.  840.  ud  Torreno.  v.  Bhedd^  SO 

Is  admitted  not  to  be  material  now.    Gra-  l.  ^d  U  8  B26 

ham  waa  ready  to  perform  the  eondltioni  On"  frkud   in 'joining   a  resident   aa   CO- 

Imposed  upon  him.     On  Augu.t  10,  1«0»,  drfendaat  with  a  nonreaident  defendant  lor 

be  accepted  a  leaaa  of  parcel,  one  and  two,  the  purpoae  of  preventing  a  removal  to  the 

and  thi.  i.  set  up  a.  an  estoppel  againrt  Federal  court  on  the  (rouu&  cA  (.^ivn^  <iKv 

falm;  but  It  la  enough  to  answer  that  the  KnaUp — wa   uoU  Xn  'BoaKmuf*  "fta^.  ' 

iBftnmtBt  noogoimed  mm  ontatandl^  dla-  Frltdea.tSlAA.V.'S&A 'UX^ 
§T  Zuad. 
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wkeiher  the  joinder  was  fraudulently  made 
to  preyent  a  removal  of  the  cause  to  a  Fed- 
eral court 

[For  other  cases,  see  Appeal  and  Error,  2072- 
2128.  in  Digest  Sup.  Ct.  1»08.] 


Atlantic  Coast  Line  R.  Co.  ▼.  Bailey,  151 
Fed.  891;  Central  R.  Co.  v.  Keegan,  160  U. 
S.  269,  40  L.  ed.  418,  16  Sup.  Ct.  Rep.  209; 
Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v.  Robert- 
son, 116  Ky.  868,  74  S.  W.  1061;  Davis  v. 
Chesapeake  &  0.  R.  Co.  116  Ky.  144,  76 
S.  W.  276 ;  Gustafson  v.  Chicago,  R.  I.  &  P. 
R.  Co.  128  Fed.  86;  Nelson  ▼.  Hennessey,  33 
Fed.  113;  Potter  v.  New  York  C.  L  II.  R.  R. 
Co.  136  N.  Y.  77,  32  N.  E.  603;  Slaughter  v. 
Nashville,  C.  &  St.  L.  R.  Co.  28  Ky.  L.  Rep. 
1196,  91  S.  W.  744;  Schwyhart  v.  Barrett, 
146  Mo.  App.  332,  130  S.  W.  388. 

2.  The  statute  of  Missouri  prohibited  the 
joinder  of  the  several  causes  of  action. 

Barnes  v.  Metropolitan  Street  R.  Co.  119 
Mo.  App.  303,  96  S.  W.  971;   Blackmer  4 


RemoTAl    of   causes  —  separable    con- 
troYersy  —  fraudulent  Joinder. 

2.  The  motive  of  plaintiff  in  joining  im- 
pecunious resident  railway  employees  as 
codefendants  with  the  nonresident  railroad 
corporation  in  a  negligence  suit  is  not  ma- 
terial upon  the  question  of  the  right  of  the 
latter  to  remove  the  cause  to  a  Federal 
court  if  such  defendants  are  jointly  liable 
under  the  local  law. 
[For  other  cases,  see  Removal  of  Causes,  IV. 

c,  In  Digest  Sup.  Ct.  1908.] 

Error  to  state  court  —  scope  of  review 

—  remoral  of  causes. 

3.  Whether  or  not  the  declaration  stated  p    ^  p.      ^         ^^^^    ^  ^   ^  ^     j       ^ 
a  cause  of  action  against  a  resident  joined     ."'    ^^J'  ^  *    *     "  \^  ^    .x-    X,i     r> 

as  codefcndant  with  a  nonresident  is  a  mat-  ^PP-  *®7,  119  S.  W.  1 ;  Bealtie  Mfg.  Co.  v. 

ter  of  local  law  which  is  not  open  on  a  writ  Gerardi,  166  Mo.  142,  66  S.  W.  1035;  Enos 

of  error  from  the  Federal  Supreme  Court,  v.  Kentucky   Distilleries  &  Warehouse  Co. 

presenting  the  question  whether  the  joinder  111  C.  C.  A.  74,  189  Fed.  342;  Fernandez  v. 

<va8  fraudulently  made  for  the  purpose  of  LaMothe,  147  Mo.  App.  644,  127  S.  W.  408; 

preventing  a  removal  to  a  Federal  court  Gardner  v.  Robertson,  208  Mo.  605,  106  & 

[For  other  cases,  see  Appeal  and  Error,  2072-  t^  -.r.  Ti»«f«..  «  \x7^*\^i^^^^^    on«;  vr«  oaa 

2128.  In  Digest  Sup.  Ct.  1908.1  *^*  ®^^'  Hunter  v.  Wethmgton,  205  Mo.  284, 

Brror  to  state  court  —  scope  of  review  ^^^  S*  ^*  ^^^*  ^^  ^^^'  ^^s*  ^^^'y  Illinois 

—  fraudulent  Joinder  to  prevent  re-  C.  R.  Co.  v.  Sheegog,  216  U.  S.  308,  64  U.  S. 
moval.  208,  30  Sup.  Ct.  Rep.  101;  Liney  v.  Martin, 

4.  The  Federal  Supreme  Court,  on  a  writ  29  Mo.  28;  Mann  v.  Doerr,  222  Mo.  1,  121 
of  error  to  a  sUte  court,  presenting  the  s.  W.  86;  Martinowskv  v.  Hannibal,  36  Mo. 
question  whether  a  joinder  of  resident  with  ^pp.  70;  Mertens  v.^Loewenherg,  69  Mo. 
nonresident  defendants  was  fraudulently  208;  McAllister  v.  Chesapeake  &  0.  R.  Co. 
made  to  defeat  the  removal  of  the  cause  to  ^^o  -c  :»  aof^  xt-  u  1  m  1  «. 
a  Federal  court,  can  only  consider  whether  Jf^^^!?'  ??^'^^i,'^''J''*l.n':-  Pnlf'JPf  o'.o 
there  was  a  real  intention  to  secure  a  joint  O-  R-  Co.  116  C.  C.  A.  601,  195  Fed.  913; 
judgment,  and  whether  there  was  a  color-  O'Riley  v.  Diss,  48  Mo.  App.  62;  Scott  v. 
able  ground  for  it  shown  as  the  record  stood  Taylor,  231  Mo.  654,  132  S.  W.  1149; 
when  the  removal  was  denied.  Southworth  Co.  v.  Lamb,  82  Mo.  242. 

^'^VS  »tTup^%*"'l5o°8'/'~''  ""-       3.  The  removing  defendant  wa.  Uable    if 

at  all,  under  the  terms  of  a  Missouri  stat- 

TNo    132  1  ^^^'  ^^^  resident  defendants  were  liable,  if 

at  all,  only  under  the  rules  of  t\x  common 

,_  ^,        ,««««,«      -rs    9J,  JM  la^'     The  causes  of  action   were  therefore 

Argued  January  21  and  22,  1918.    Decided  g^jj^rable 

February  3,  1913.  Alaska     Treadwell     Gold     Min.     Co.     v. 

I^T  »T>n/%T>  X    Au     XT  r^.A     /^      X     #  Whelan,  168  U.  S.  86,  42  L.  ed.  390,  18  Sup. 

N  ERROR  to  the  Kansas  City  Court  of  ^^    ^^^  Baltimore    A    0.    R.    Co.    v. 

Appeals  of  the  State  of  Missouri  to  re-  Baugh,  149  U.  S.  368,  37  L.  ed.  772,  13  Sup. 

view  a  judgment  which  affirmed  m  part  a  ^^  ^     ^^4.  g^^^^^^  ^  ^^^^^  ^^^^^  j^^^ 

judgment  of  the  Circuit  Court  of  Daviess  ^.^^  ^^  ^^   224  U.  S.  86,  66  L.  ed.  679,  32 

County,  m  that  state,  in  favor  of  plaintiff  ^       ^  ^      ^^^    ^^^^^^^  ^  Co.  v.  Keegan, 

in  an  action  against  a  foreign  railway  com-  ^^^ ^  g  ^       ^^  ^  ^^  ^^g  ^^  S       ^^  j^ 

pany   and    iU   employees,    which    the   cor-  209.  Chicago,  R.  I.  A  P.  R.  Co.  v.  Stepp,  161 

porate  defendant  had  attempted  to  remove  y^    ^q^,  )^^^^^  ^    j,jj^^j^  ^    j^    ^^   ,32 

to  a  Federal  court.    Affirmed.  p^^   ^^g.  j^^^^^^  ^    Chicago,  R.  I.  &  P.  R 

^*f^  'S^^qT*  ^^*  Co.  102  C.  C.  A.  169,  178  Fed.  432;  Lockard 

mu     *    ;  .  X  J  .     ^1.         ,^.  ▼•St.  Louis  k  S.  F.  R.  Co.  167  Fed.  675; 

The  facts  are  stated  in  the  ophiion.  ^^^.^  ^    Atchison,  T.  k  S.  F.  R.  Co.  166 

Hr.  Paul  E.  Walker  argued  the  cause,  U.  S.  399,  41  L.  ed.  1061,  17  Sup.  Ct.  Rep. 

and,  with  Mr.  F.  C.  Dillard,  filed  a  brief  603,  1  Am.  Neg.  Rep.  747;  Northern  P.  R 

for  plaintiffs  in  error:  Co.  v.  Hambly,  164  U.  S.  349,  38  L.  ed.  1009, 

The  controversy   between  plaintiff  below  14  Sup.  Ct.  Rep.  983;  Northern  P.  R  Co.  v. 

Mnd  the  removing  defendant  was  separable.  Peterson,  162  U.  S.  346,  40  L.  ed.  994,  16 

X  ITo  CMUse  of  mctioD  was  stated  against  Sup.  Ct.  Rep.  843 ;  Northern  P.  R.  Co.  v. 

«/iAstr  of  the  resident  defendantB.  Dixon,  194  U.  8.  ^^^,  4S  U  ed.  1006,  24  Sup. 


1912. 
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Ct  Rep.  683,  16  Am.  Neg.  Rep.  645;  New 
England  R.  Co.  y.  Conroy,  175  U.  S.  323,  44 
L.  ed.  181,  20  Sup.  Ct.  Rep.  85,  7  Am.  Neg. 
Rep.  182;  Prince  v.  Illinois  C.  R.  Co.  98  Fed. 
1 ;  Swarte  v.  Siegcl,  54  C.  C.  A.  399,  117 
Fed.  13;  St.  Paul,  M.  k  M.  R.  Co.  y.  Sage,  17 
C.  C.  A.  558,  36  U.  S.  App.  340,  71  Fed.  40; 
Texas  &  P.  R.  Co.  y.  Bourman,  212  U.  S. 
536,  53  L.  ed.  641,  29  Sup.  Ct.  Rep.  319; 
Union  P.  R.  Co.  v.  Wyler,  158  U.  S.  285,  39 
L.  ed.  983,  15  Sup.  Ct  Rep.  877 ;  Webber  y. 
St.  Paul  City  R.  Co.  38  C.  C.  A.  79,  97  Fed. 
140. 

4.  Under  the  decisions  of  the  Missouri 
courts  the  defendants  were  not  jointly  liable 
to  the  plaintiff. 

McHugh  y.  St.  Louis  Transit  Co.  190  Mo. 
85,  88  S.  W.  853 ;  Stanley  y.  Union  Depot  R. 
Co.  114  Mo.  606,  21  S.  W.  832;  SUte  ex  rel. 
Iba  y.  Mosman,  231  Mo.  474,  133  S.  W.  38; 
Veariel  y.  United  Engineering  k  Foundry 
Co.  197  Fed.  877. 

5.  The  resident  defendants  were  charged 
solely  with  acts  of  nonfeasance,  and,  under 
the  decision  of  the  Missouri  courts,  were  not 
personally  liable.  The  only  controversy  in 
the  petition  was  between  the  plaintiff  and 
the  removing  defendant. 

American  Bridge  Co.  y.  Hunt,  64  C.  C.  A. 
548,  130  Fed.  302;  Bell  y.  Catesby,  1  Rolle, 
Rep.  78,  pi.  20;  Bryce  y.  Southern  R.  Co.  125 
Fed.  958;  Cameron  y.  Reynolds,  Cowp.  pt.  1, 
p.  403;  GustafsoD  y.  Chicago,  R.  I.  k  P.  R. 
Co.  128  Fed.  85;  Chicago,  R.  I.  &  P.  R.  Co. 
V.  Stcpp,  151  Fed.  908;  Clark  y.  Chicago,  R. 
I.  k  P.  R.  Co.  194  Fed.  505;  Davenport  y. 
Southern  R.  Co.  124  Fed.  983,  68  C.  C.  A. 
444,  135  Fed.  960;  Ewell's  Evans,  Agency,  p. 
438;  Feltus  v.  Swan,  62  Miss.  415;  Floyt  v. 
Shcnango  Furnace  Co.  186  Fed.  639;  Hen- 
shaw  V.  Noble,  7  Ohio  St.  226;  Horner  v. 
Lawrence,  37  N.  J.  L.  46;  Jewell  y.  Kansas 
City  Bolt  k  Nut  Co.  231  Mo.  176,  140  Am. 
St.  Rpp.  515,  132  S.  W.  703;  Kelly  y.  Chi- 
cago  k  A.  R.  Co.  122  Fed.  286;  Lane  y. 
Cotton,  12  Mod.  488,  4  Taunt.  628;  Marsh's 
Case,  Leon,  pt.  1,  p.  146;  Murray  y.  Usher. 
117  N.  Y.  542,  23  N.  E.  564;  McGinnifl  v. 
Chicago,  R.  I.  &  P.  R.  Co.  200  Mo.  347,  9 
L.R.A.(N.S.)  880,  118  Am.  St.  Rep.  661,  98 
S.  W.  590,  9  Ann.  Cas.  656;  Prince  y.  Illinois 
C.  R.  Co.  98  Fed.  1 ;  Scheller  y.  Silbermintz, 
50  Misc.  176,  98  N.  Y.  Supp.  230;  Story, 
Agency,  9th  ed.  S  308;  Steinhauser  v. 
Spraul,  127  Mo.  541,  27  L.R.A.  441,  28  S.  W. 
620,  30  S.  W.  102;  Shaffer  v.  Union  Brick 
Co.  128  Fed.  97;  Southern  R.  Co.  v.  Miller, 
217  U.  S.  209,  64  L.  ed.  732,  30  Sup.  Ct. 
Rep.  450. 

The  decisions  of  this  court  do  not  estab- 
lish principles  in  conflict  with  the  conten- 
tions of  the  plaintiffs  in  error. 

Alabama  G.  S.  R.  Co.  y.  Thompson,  200 
V,  B.  206,  50  L,  4tL  441,  26  Sup.  Ct  Rep. 


161,  4  Ann.  Cas.  1147;  Chesapeake  &  O.  R. 
Co.  v.  Dixon,  179  U.  S.  131,  45  L.  ed.  121,  21 
Sui>.  Ct.  Rep.  67;  Chicago,  B.  k  Q.  R.  Co.  y. 
Willard,  220  U.  S.  413,  56  L.  ed.  621,  81 
Sup.  Ct.  Rep.  460;  Chicago,  R.  I.  k  P.  R. 
Co.  y.  Martin,  178  U.  S.  245,  44  L.  ed.  1055, 
20  Sup.  Ct.  Rep.  854;  Cincinnati,  N.  O.  4 
T.  P.  R.  Co.  v.  Bohon,  200  U.  S.  221,  50 
L.  ed.  448,  26  Sup.  Ct.  Rep.  166,  4  Ann. 
Cas.  1152;  East  Tennessee,  V.  k  G.  R.  Co. 
V.  Grayson,  119  U.  S.  240,  30  L.  ed.  382, 
7  Sup.  Ct.  Rep.  190;  Illinois  C.  R.  Co. 
V.  Sheegog,  216  U.  S.  308,  54  L.  ed.  208, 
30  Sup.  Ct.  Rep.  101 ;  Johnson  y.  St.  Joseph 
Terminal  R.  Co.  203  Mo.  381,  101  S.  W. 
041 ;  Lanning  v.  Chicago  G.  W.  R.  Co.  196 
Mo.  647,  94  S.  W.  491;  Little  y.  Giles, 
118  U.  S.  596,  30  L.  ed.  269,  7  Sup. 
Ct.  Rep.  32;  Louisville  k  N.  R.  R.  Co. 
y.  Ide,  114  U.  S.  52,  29  L.  ed.  63,  5  Sup. 
Ct.  Rep.  735;  Louisville  &  N.  R.  Co.  y. 
Wangelin,  132  U.  S.  599,  33  L.  ed.  474,  10 
Sup.  Ct.  Rep.  203 ;  Pirie  v.  Tvedt,  115  U.  S. 
41,  29  L.  ed.  331,  5  Sup.  Ct.  Rep.  1034,  1161; 
Plymouth  Gold  Min.  Co.  y.  Amador  k  S. 
Canal  Co.  118  U.  S.  264,  80  L.  ed.  232,  6 
Sup.  Ct.  Rep.  1034;  Powers  v.  Chesapeake 
kO.R,  Co.  169  U.  S.  92,  42  L.  ed.  673,  18 
Sup.  Ct.  Rep.  264;  Sloane  y.  Anderson,  117 
U.  S.  275,  29  L.  ed.  899,  6  Sup.  Ct.  Rep. 
730;  Southern  R.  Co.  v.  Carson,  194  U.  S. 
136,  48  L.  ed.  907,  24  Sup.  Ct.  Rep.  609; 
Southern  R.  Co.  y.  Miller,  217  U.  S.  209,  64 
Im  ed.  732,  30  Sup.  Ct.  Rep.  450;  Stone  y. 
South  Carolina,  117  U.  S.  430,  29  L.  ed.  962, 
6  Sup.  Ct.  Rep.  799;  Stotler  y.  Chicago  k 
A.  R.  Co.  200  Mo.  107,  98  S.  W.  609;  Tor- 
rence  y.  Shedd,  144  U.  S.  527,  36  L.  ed.  528, 
12  Sup.  Ct.  Rep.  726;  Whitcomb  v.  Smith- 
son,  175  U.  S.  636,  44  L.  ed.  303,  20  Sup. 
Ct.  Rep.  248. 

The  allegations  of  fact  contained  in  the 
petition  for  removal  matters  for  the  exclu- 
sive determination  of  the  Federal  court. 

Burlington,  C.  R.  &  N.  R.  Co.  y.  Dunn,  122 
U.  S.  513,  30  L.  ed.  1159,  7  Sup.  Ct.  Rep. 
1262;  Carson  v.  Hyatt,  118  U.  S.  279,  30  L. 
cd.  167,  6  Sup.  Ct.  Rep.  1050;  Chesapeake  k 
0.  R.  Co.  y.  McCabe,  213  U.  S.  207,  63  L.  ed. 
765,  29  Sup.  Ct.  Rep.  430;  Crehore  y.  Ohio 
k  M.  R.  Co.  131  U.  S.  240,  33  U  ed.  144,  9 
Sup.  Ct  Rep.  692;  Illinois  C.  R.  Co.  v. 
Sheegog,  215  U.  S.  308,  54  L.  ed.  208,  80 
Sup.  Ct.  Rep.  101;  Kansas  City,  Ft.  8.  k 
M.  R.  Co.  v.  Daughtry,  138  U.  S.  298,  84 
L.  ed.  963,  11  Sup.  Ct.  Rep.  306;  Kansas 
City  Suburban  Belt  R.  Co.  y.  Herman,  187 
U.  S.  63,  47  L.  ed.  76,  23  Sup.  Ct.  Rep.  24; 
Louisville  &  N.  R.  Co.  y.  Wangelin,  132  U.  6. 
599,  33  L.  ed.  474,  10  Sup.  Ct.  Rep.  203; 
Madisonville  Traction  Co.  y.  St.  Bernard 
Min.  Co.  196  U.  8.  239,  49  L.  ed.  46^^  'K^ 
Sup.  Ct.  Hep.  ^!S\\  ^^iVwjV^xX.  ^,  ^^^x- 
rett,  146  ^o.  kpp-  ^^^,  ^^^  ^-  "^  •  '^^^•i 


SUPRBHB  COUBt  09  TBJC  UNITBD  STATBS.  Oat.  TuM, 

Stone  T.   Somth   Ckrolfaw,   IIT   U.  8.  430,  111  U.  a  262,  28  L.  ed.  41B,  4  Sup.  Ct 

2S    L.    ed.    S62,    S    Sup.    Ct    Rep.    700;  Rep.  40T;  Muufletd  ft  L.  H.  R.  Co.  t.  Swm. 

T«xu    ft    P.    B.    Co.    T.    Eutin,    214    U.  Ill  V.  B.  370,  t»  K  ed.  462,  4  Sup.  Ct  Hep. 

8.     IH,     B3     L.     ed.     648,     29     Sup.     Ct  BIO;   Qrue  t.  Americui  Cent  Iiu.  Co.  lOO 

Bap.  B«4;   Wecker  t.  Nitionml  Enuneling  U.  S.  2IB,  27  L.  ed.  932,  S  Sup.  Ct.  Rep.  207; 

ft  Stamping  Co.  204  U.  B.   1T«,  fil  L.  ed.  National    S.    S.   Co.   t.   Tugman,    lOB    U. 

480,  27  Sup.  Ct  Sep.  184.  B.  118,  27  L.  ed.  ST,  I  Sup.  Ct  Bep.  £8; 

Apart  from  the  allqiaticm*  of  n^ligenoe  Alabama  Q.  B.  B.  Ca  t.  Thompioii,  200  U.  & 

with   which  the  reaident   defendauti   were  200,  60  L.  ed.  441,  26  Sup.  Ct  Bep.  101,  4 

charged,  the  petKIon  emttained  another  and  Ann.  Caa.  1147 ;  Southern  R.  Co.  t.  Caraon, 

diatinct   oontrovenj   between   the  plaintifl  104  U.  B.  138,  48  L.  ed.  000, 24  Sup.  Ct  Bep. 

and  the  removing  defendant  600. 

Addenon  t.  Southern  B.  Co.  177  Fed.  371;  All  doubta  are  to  be  reMlved  in  favor  of 

Baraej  v.  lAtham,  103  U.  S.  20S,  26  L.  ed.  the  jurisdiction  of  the  uUtt  court 

514;  Bater  t.  Naahville,  C.  ft  St  L.  R.  Co.  Mexican  Nat  B.  Co.  v.  Davidaon,  1B7  U.  a 

00  Fed.  368:  Beuttel  t.  Chicago,  U.  ft  St  P.  208,  SO  L.  ed.  675,  15  Sup.  Ct  Bep.  963; 

B  Co.  26  Fed.  50;  Boatmen'!  Bank  t.  Friti-  Eaniick  v.  Eanriek,  1S3  U.  S.  102,  38  L.  ed. 

len,  68  C.  C.  A.  288,  135  Fed.  8S0;  Fritzlen  OSfi,  14  Sup.  Ct  Rep.  836;  Shaw  *.  Quine; 

T.  Boatmen'a  Bank,  212  U.  8.  3S4,  63  L.  ed.  Min.  Co.  145  U.  S.  444,  36  L.  ed.  768,  12 

661,  20  Sup.  Ct  Rep.  366;  Chicago  ft  A.  B  Sup.  Ct  Bep.  035. 

Co.  T.  New  York,  L.  E.  ft  W.  R.  Co.  24  Fed.  The  nceeeaary   juried ietional   facta  mutt 

616;  Connell  v.  Smiley,  156  U.  B.  336,  39  appear   on   the   face  of   the   pleadings,   to 

Ik  «d.  443,  15  Sup.  Ct  Rep.  363;  Elkini  t.  juitifj  a  removal. 

Howell,  140  Fed.  167;  Fergaaon  v.  Chicago,  18  Enc  PL  ft  Pr.  207,  noto  11. 

H.  ft  St  F.  R.  C&  63  Fed.  177;  Fraaer  v.  The   queation   aa    to    whether   there   it  a 

Jannkon,  106  U.  B.  101,  27  I*  ed.  131, 1  Sup.  separable  eontrovertj  ia  to  be  determined  by 

at   Rep.   171;    Qeer   *.   Matbieeoo   Alkali  the   condition   of  the   record   in   the  atata 

Woffca,  190  U.  B.  428,  47  L.  ed.  1122,  23  Sup.  court ;  and  the  facU  neoeaaar;  to  give  juria* 

Ot  Rep.   807;    Gudger  *.   Western   North  diction  to  the  Federal  court  muat  appear 

Carolina  B   Co.   21   Fed.  81;    Quatafaon  t.  upon   the    face    of    the    plaintiFa    petition. 

Chicago,  B  L  ft  P.   B  Co.    128    Fed.    85 ;  The  petition  for  removal  cannot  aupply  them 

Barter  Twp.  *.  Eemochan,  103  U.  B.  SS2,  26  unleaa  fraud  be  sufBcientlir  and  apeoifieallj 

L.  ed.  411;  Eartahom  r.  Atehiton,  T.  ft  8.  averred  and  proved. 

P.  R.  Co.  77  Fed.  0;  Heniy  v.  Illinoia  C.  R  Arkanaas  v.  Kanaaa  ft  T.   Coal  Co.  183 

Co.  132  Fed.  716;  McQulre  v.  Great  North-  U.  a  189,  4S  L.  ed.  146,  22  Sup.  Ct  Bep.  47; 

•m  R.  Co.  163  Fed.  484;  NiehoU  t.  Cheaa-  Uountain  View  Uin.  ft  MiU.  Co.  v.  UcFad- 

peake  ft  0.  R.  Co.  116  CCA.  601,  106  Fed.  den,  180  U.  8.  636,  46  L.  ed.  066,  21  Sup. 

811;  Soutfaem  R.  Co.  <r.  Bdwardi,  116  Ga.  Ct   Bep.   4B8;    Alabama   O.   S.   R.   Co.   t. 

1022,  42  8.  E.  376;   Wheeling  Creek  Qaa,  Thompaon,  200  U.  a  206,  60  L.  ed.  441,  26 

Coal  ft  Coke  Co.  t.  Elder,  170  Fed.  216.  Sup.  Ct  Rep.  161,  4  Ann.  Cae.  161;  Central 

«_         V     A  .•     B      n..,i»i.,k     .„i\  R-  Col  t.  MilU,  113  U.  S.  267,  28  L.  ed.  961, 

Maaars.    Kendall    B.    Randolpb    and  ^  ^__^   ^^    ^^^  ^^    t™.«1-  ,   ii-i™  * 
Boyd  Dudley  argued  the  c 


5  Sup.  Ct.  Bep.  456;  Tennesaee  v.  Union  ft 


ThU  eu<  !■  not  rsmoTable.     Tbe  itat. 


r.  WiUard,  220  U.  S.  413,  Ofi  L.  ed.  S21, 


court  propmlr  retilorf  jiiti«llitlon.  "J"''  IT    .''        '.   .1.         .  .■         .   .i 

O.  8.  IllVi  L.  rf.  121,  21  Sup.  Ct.  E.;.  «7 1    f '""."^  '^°" '"  ""  "»"'"■«'.  »  ''■- 


8.  206,  SO  L.  ed.  441,  20  Sup.  Ct  Rep.  161, 
4  Ann.  Caa.  1147;  Cincinnati,  N.  O.  ft  T.  P. 


arable  on  application  for  rcmovaL 

Louiaville  ft  N.  B  Co.  v.  Wangelin,  138 


R(^...Bohon,200U.a221.60  1.ed^^,  .^  ^ '^J;^"^/^  ^.\'%t^. 

M  Bap.   Ct   Bep.  166,  4  Awl  Caa.   1182;  g          3^,  L.  ^  3^2  ^  g^ 

Southern  R.  Co.  t.  Miller,  217  U.  S.  200,  64  ^  '^'   „„.    ^j^^^  q    a   R.   Co.   r. 

L.  ed.  738,  30  Sup.  Ct  Rep.  450;   Chicago,  .rhomp«.n,  200  U.  8.  206.  SO  I.  ed.  441.  26 

B.  ft  Q.  B  Co.  T.  Willard,  220  U.  8.  418,  66  gup.  Ct  Rep.  161,  4  Ann.  Caa.  1147. 

L.  ed.  521,  31  Sup.  Ct  Rep.  460.  In  the  caae  at  bar  the  allegationi  of  fraud 

ne  right  of  removal  ii  wholly  atatntory,  in  the  petition  for  removal  are  inaufflcient 

airi  the  atate   court   ia  not  ouated  of   Ita  uid  prMcnt  no  itauabla  fact 

Jvriadietkm   nnloaa   the   eaue   ia   properly  Little  York   Qold-Washlng  ft  Water  Co. 

MmiovaMe  v.  Keyea,  06  U.  a  100,  24  L.  ed.  656;  Previ- 

.Bkjt/ord  r.  Dmris,  18S  V.  8.  273,  41  L.  ed.  dent  Sar.  Ufa  Aaaur.  v.  Ford,   114  U.  a 

JSf,  ItBup.  CK.  Jim.  itWJf  BOn  t.  Pnatoi,  «S6,  tt  L.  c4.  SAl.  &  8ttt>  Ct  Bep.  1104) 
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Lcmifville  k  N.  R.  Co.  t.  Wangdin,  132  U.  8. 
699,  33  Lu  ed.  474,  10  Sup.  Ct  Rep.  203; 
Chesapeake  &  0.  R.  Co.  ▼.  Dixon,  179  U.  S. 
131,  45  L.  ed.  121,  21  Sup.  Ct.  Rep.  67; 
Canon  t.  Dunham,  121  U.  S.  421,  30  L.  ed. 
992,  7  Sup.  Ct  Rep.  1030;  Chicago,  B.  ft  Q. 
R.  Co.  V.  WilUrd,  220  U.  S.  426,  55  L.  ed. 
526,  31  Sup.  Ct.  Rep.  460;  Plymouth  ConsoL 
Gold  Min  Co.  y.  Amador  k  S.  Canal  Co.  118 
U.  S.  264,  30  L.  ed.  232,  6  Sup.  Ct.  Rep. 
1034;  St.  Louis  ft  S.  F.  R.  Co.  t.  McBride, 
141  U.  S.  127,  35  L.  ed.  659, 11  Sup.  Ct.  Rep. 
982;  Alabama  G.  S.  R.  Co.  t.  Thompson,  200 
U.  S.  206,  50  L.  ed.  441,  26  Sup.  Ct  Rep. 
161,  4  Ann.  Cas.  1147. 

In  the  interpretation  of  state  statutes  the 
United  States  courts  are  bound  by  the  de- 
cisions of  the  state  court  of  last  resort,  and 
will  form  an  independent  judgment  as  to 
their  meaning  only  when  no  such  eonstrue- 
tion  has  been  had. 

Enfield  y.  Jordan,  119  U.  S.  680,  30  L.  ed. 
523,  7  Sup.  Ct.  Rep.  358;  Merchants  4  M. 
Nat  Bank  v.  Pennsylyania,  167  U.  8.  461, 
42  Ia  ed.  236,  17  Sup.  Ct.  Rep.  829;  Hart- 
ford F.  Ins.  Co.  y.  Chicago,  M.  &  St  P.  R. 
Co.  175  U.  S.  91,  44  L.  ed.  84,  20  Sup.  Ct 
Rep.  33;  McCain  y.  Des  Moines,  174  U.  8. 
177,  43  L.  ed.  939,  19  Sup.  Ct  Rep.  644;  Orr 
y.  Oilman,  183  U.  S.  283,  46  L.  ed.  200,  22 
Sup.  Ct.  Rep.  213;  Sioux  City  Terminal  R. 
&  Warehouse  Co.  y.  Trust  Co.  of  N.  A.  178 
U.  S.  107,  43  L.  ed.  631,  19  Sup.  Ct  Rep. 
341. 

No  question  of  pleadings  can  arise  and  be 
determined  in  removal  proceedings.  Any 
question  as  to  the  sufficiency  of  the  petition 
is  a  question  on  the  merits,  to  be  determined 
by  the  court  which  tries  the  case.  Eyen  if 
no  cause  of  action  were  stated,  it  would 
furnish  no  ground  for  remoyal,  and  would  in 
no  wise  affect  the  jurisdiction  of  the  state 
courts. 

St  Louis  &  S.  F.  R.  Co.  y.  McBride,  141 
U.  S.  127,  35  L.  ed.  659,  11  Sup.  Ct. 
Rep.  982;  Hax  y.  Caspar,  31  Fed.  499; 
Evans  y.  Fulton,  96  Fed.  176;  Broad- 
way Ins.  Co.  y.  Chicago  Q.  W.  R.  Co. 
101  Fed.  507;  Fogarty  y.  Southern  P. 
Co.  123  Fed.  973;  St  Louis  k  S.  F. 
R.  Co.  y.  McBride,  141  U.  8.  127,  35 
L.  ed.  659,  11  Sup.  Ct.  Rep.  982;  Thomas  y. 
Great  Northern  R.  Co.  77  C.  C.  A.  255,  147 
Fed.  86. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  for  personal  injuries, 
brought  by  Schwyhart  against  the  railway 
company  and  those  of  its  servants  to  whose 
immediate  negligence  the  injuries  were  al- 
leged to  have  been  due.  There  was  a 
verdict  and  judgment  against  the  company 
and  the  defendant  Barrett,  hut  %t  the  prop- 
er i>.  fa, 


,  er  time  a  petition  had  been  filed  by  the 
railway  company  for  the  removal  c^  th« 
action  to  the  circuit  court  of  the  United 
States,  and  it  now  contends  that  all  sub- 
sequent proceedings  in  the  state  eonrU 
were  void.  145  Mo.  App.  332,  130  8.  W. 
388. 

The  declaration  alleged  that  the  plain- 
tiff was  employed  by  the  company  as  bot- 
tler under  Barrett  as  foreman;  that  it  was 
his  duty  under  Barrett's  direction  to  un- 
couple the  air  brake  and  signal  hose  from 
between  the  ends  of  the  cars  on  a  speeifled 
train;  that  Barrett  ordered  him  to  do  so, 
and  that  while  he  was  between  the  cars, 
owing  to  their  proceeding  in  an  unusual 
manner  that  is  stated,  he  was  crushed;  and 
further,  that  Barrett  negligently  ordered 
him  into  the  dangerous  situation  without 
giving  him  warning  of  the  danger,  and 
by  his  order  and  presence  assured  plaintiff 
that  the  work  could  be  proceeded  with  safe- 
ly when,  by  the  exercise  of  ordinary  care 
on  Barrett's  part,  the  injury  eould  have 
been  avoided.  After  the  petition  Mor[l*t 
removal  had  been  overruled  the  declaration 
was  amended  by  inserting  as  to  Barrett 
''although  he  well  knew  of  plaintiff's  dan- 
ger and  the  unusual  way  by  which  the  said 
Pullman  car  was  to  be  switched." 

The  defendants  other  than  the  railway 
were  residents  of  Missouri,  and  the  peti- 
tion for  removal  charged  that  they  were 
joined  for  the  sole  and  fraudulent  purpose 
of  preventing  a  removal.  The  grounds 
stated  for  the  charge  of  fraudulent  joinder 
were  that  the  declaration  disclosed  no  cause 
of  action  against  those  defendants,  that  the 
company  and  they  were  not  jointly  liable, 
and  that  they  were  persons  of  little  or  no 
property,  while'  the  company  was  fully 
able  to  pay.  It  will  be  sufficient  to  con- 
sider these  grounds  with  reference  to  Bar- 
rett alone,  the  party  that  ultimately  was 
held. 

The  joint  liability  of  the  defendants  un- 
der the  declaration  as  amended  is  a  mat- 
ter of  state  law,  and  upon  that  we  shall 
not  attempt  to  go  behind  the  decision  of 
the  highest  court  of  the  state  before  which 
the  question  could  come.  Southern  R.  Co. 
y.  Miller,  217  U.  S.  209,  215,  216,  54  L. 
ed.  732,  735,  736,  30  Sup.  Ct.  Rep.  450. 
That  court  might  hold  that  the  declaration 
averred  the  plaintiff  to  have  been  led  by 
Barrett  into  a  trap  that  was  set  and 
snapped  by  the  company,  the  latter  being 
also  liable  for  Barrett's  share  in  the  deed. 
Again,  the  motive  of  the  plaintiff,  taken 
by  itself,  does  not  affect  the  right  to  re- 
move. If  there  is  a  joint  liability,  he  has 
an  absolute  right  to  enforce  it,  whatever 
the  reason  t\isAi  mi^ua  VVm  VvSti  V^  %9mm«N. 
the  T\gU,   CVi\tag,o,  ^,  ^l  ^  ^,  ^^  ^ .  ^"^ 
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lard,  220  U.  S.  413,  427,  55  L.  ed.  621,  527, 
31  Sup.  Ct.  Rep.  460;  Illinois  C.  R.  Co.  v. 
Sheegog,  215  U.  S.  308,  316,  54  L.  ed. 
208,  211,  30  Sup.  Ct.  Rep.  101.  Henoe  the 
fact  that  the  company  is  rich  and  Barrett 
poor  does  not  affect  the  case. 

The  remaining  justification  for  the  charge 
of  fraudulent  intent  is  that  no  cause  of 
action  was  stated  against  Barrett  That 
again  is  a  question  of  state  law,  and  that  the 
plaintiff  had  such  a  cause  of  action  in  fact 
19 4] must  be  taken  *now  to  be  established. 
The  suggestion  that  mere  nonfeasance  is  al- 
leged is  shown  to  be  unfounded  by  the  state- 
ment that  we  have  made.  It  is  true  that  the 
declaration  was  amended  after  the  petition 
to  remove  had  been  denied,  but  the  amend- 
ment, if  not  unnecessary,  merely  made  the 
original  cause  of  action  more  precise.  On 
the  question  of  removal  we  have  not  to 
consider  more  than  whether  there  was  a 
real  intention  to  get  a  joint  judgment,  and 
whether  there  was  a  colorable  ground  for 
it  shown  as  the  record  stood  when  the  re- 
moval was  denied.  We  are  not  to  decide 
whether  a  flaw  could  be  picked  in  the  decla- 
ration on  special  demurrer.  As  the  record 
stood,  Barrett  was  alleged  negligently  to 
have  ordered  the  plaintiff  into  a  dangerouit 
place,  and  by  his  conduct  to  have  assured 
the  plaintiff  of  safety,  when,  if  Barrett 
had  used  ordinary  care,  the  plaintiff  need 
not  have  been  hurt.  To  add  that  Barrett 
knew  the  specific  source  of  the  danger  is 
merely  to  make  plainer  what  evidently  was 
meant  before. 

Judgment  affirmed. 


BROOKLYN  MINING  A  MILLING  COM- 

PANY,  Appt., 

V. 

CHARLES  C.  MILLER,  George  B.  Lasbury, 
Ada  M.  Miller,  Charles  C.  Miller  No.  2, 
and  George  Miller. 

(See  S.  C.  Reporter's  ed.  104-202.) 

Appeal  ^  from  territorial  supreme 
oonrt  —  findings  of  fact  ^  concur- 
rence with  trial  court. 

1.  Findings  of  fact  by  the  trial  court,  ac- 
cepted by   a   territorial   supreme   court  on 
appeal,    are    conclusive    upon    the    Federal 
Supreme  Court. 
[For  other  cases,  see  Appeal  and  Error,  VIII. 

1,  8.  e:  VIII.  1.  S,  in  Digest  Sup.  Ct.  1908.] 

Stipulation  —  not  to  plead  Judgment. 

2.  A  party  may  bind  itself  by  a  stipula- 
tion in  open  court  that,  in  consideration  of 
the  adverse  party's  consent  to  a  continu- 

Note. — As  to  review  by  the  United  States 
Supreme  Court  of  territorial  decisions — see 
aaie  to  Alinera*  Bank  v.  Iowa,  IS  L.  ed.  U.  S. 
SffZ, 
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ance,  no  judgment  which  might  be  obtained 
in  a  pending  suit  in  another  jurisdiction 
should  be  pleaded. 

[For  other  cases,   see  Stipulation,  in   Digest 
Sup.  Ct.   1908.1 

[No.  144.] 

Argued  January  23  and  24,  1913.    Decided 
February  3,  1913. 

APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Arizona  to  review  a  decree 
which  affirmed  a  decree  of  the  District  Court 
for  the  County  of  Yavapai,  in  that  terri- 
tory, dismissing  a  suit  for  specific  per- 
formance.    Affirmed. 

See  same  case  below,  13  Ariz.  217,   lOS 
Pac.  471. 
The  facts  are  stated  in  the  opinion. 

Mr.  F.  S.  Howell  argued  the  cause,  and, 
with  Messrs.  A.  W.  Jcfferis,  Thomas  C. 
Job,  and  John  J.  Hawkins,  filed  a  brief  for 
appellant : 

Under  the  issues  presented,  and  the  find- 
ings of  both  lower  courts  that  no  sale  had 
been  consummated  of  the  West  Brooklyn 
claim  to  the  United  Verde  Copper  Company 
by  defendants  prior  to  January  1,  1908,  the 
plaintiff  was  entitled  to  specific  perform- 
ance of  the  contract  in  suit,  without  re- 
gard to  whether  it  prevented  such  consum- 
mation  or  not. 

Philip  Schneider  Brewing  Co.  v.  Amer- 
ican Ice  Mach.  Co.  23  C.  C.  A.  89,  40  U.  S. 
App.  382,  77  Fed.  142;  Kahnweiler  v.  Phe- 
nix  Ins.  Co.  14  C.  C.  A.  485,  32  U.  S.  App. 
230,  67  Fed.  483;  Micks  v.  Stevenson,  22 
Ind.  App.  475,  51  N.  £.  493;  Bcardsley  v. 
Beardsley,  138  U.  S.  262,  34  L.  ed.  928,  11 
Sup.  Ct.  Rep.  318;  Phillips,  Code  PI.  S 
354;  First  Nat.  Bank  v.  Root,  107  Ind. 
224,  8  N.  E.  105;  Keenan  v.  Sic,  01  Neb. 
582,  136  N.  W.  841;  Columbia  Nat.  Bank 
V.  German  Nat.  Bank,  56  Neb.  803,  77  N. 
W.  346. 

Where  time  is  not  of  the  essence,  the  fail- 
ure of  a  party  to  perform  a  condition  will 
not  defeat  specific  enforcement. 

Pom.  Const.  Law,  p.  462,  §  390;  White- 
man  v.  Perkins,  56  Neb.  181,  76  N.  W.  547. 

If  time  be  not  of  the  essence  of  a  portion 
of  the  contract,  performance  of  such  thinprs 
as  are  not  controlled  by  time  may  be  at 
any  time  before  decree. 

Seaver  v.  Hall,  50  Neb.  878,  70  N.  W. 
373;  King  v.  Gsantner,  23  Neb.  797,  37 
N.  W.  654;  Story,  Eq.  Jur.  777. 

This  court  will   look    into   the   evidence. 

Ward  V.  Sherman,  192  U.  S.  168,  48  L. 
ed.  391,  24  Sup.  Ct.  Rep.  227;  Southern 
Pine  Lumber  Co.  v.  Ward,  208  U.  S.  126. 
52  L.  ed.  420,  28  Sup.  Ct.  Rep.  239;  Hal- 
sell  T.  Renfrow,  202  U.  S.  287,  50  L.  ed. 
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1032,  20  Sup.  Ct  Rep.  610;  6  Ann.  Cas. 
189. 

Two  defenBea  irreconcilably  inconsiBtent 
may  not  be  enforced,  and  the  position  as- 
sumed by  the  party  prior  to  the  suit  rela- 
tive to  the  facts  and  circumstances  involved 
in  the  transaction  drawn  into  question 
will  prevaiL 

Columbia  Nat.  Bank  v.  Qerman  Nat. 
Bank,  66  Neb.  803,  77  N.  W.  346. 

The  court  erred  in  refusing  to  give  ef- 
fect to  the  Nebraska  decree.  It  constituted 
an  adjudication  of  the  rights  of  the  plain- 
tiff and  certain  of  the  parties  defendant  by 
a  court  of  competent  jurisdiction,  and  was 
therefore  conclusive  in  this  case  as  to  such 
rights  and  parties  as  were  involved  therein. 

Bigelow  V.  Old  Dominion  Copper  Min.  & 
Smelting  Co.  225  U.  S.  Ill,  56  L.  ed. 
1009,  32  Sup.  Ct.  Rep.  641;  Butterfield 
V.  Nogales  Copper  Co.  9  Ariz.  212,  80 
Pac.  345;  Heinze  v.  Butte  A  B.  ConsoL 
Min.  Co.  63  C.  C.  A.  388,  129  Fed. 
274;  The  J.  R.  Langdon,  90  C.  0.  A. 
18,  163  Fed.  472;  Estill  County  v.  Em- 
bry,  50  C.  C.  A.  573,  112  Fed.  882; 
Southern  P.  R.  Co.  v.  United  States,  168 
U.  S.  1,  57  L.  ed.  355,  18  Sup.  Ct.  Rep.  18; 
Niles  V.  Lee,  169  Mich.  474,  136  N.  W. 
274;  Deposit  Bank  v.  Frankfort,  191  U.  S. 
499-514,  48  L.  ed.  276-282,  24  Sup.  Ct  Rep. 
154;  Fayerweather  v.  Ritch,  195  U.  S.  276, 
301,  49  L.  ed.  193,  211,  25  Sup.  Ct.  Rep. 
58;  Northern  P.  R.  Co.  v.  Slaght,  205  U. 
S.  122,  131,  51  L.  ed.  738,  741,  27  Sup.  Ct. 
Rep.  442;  Hilton  v.  Guyot,  159  U.  S.  113, 
170,  40  L.  ed.  95,  110,  16  Sup.  Ct.  Rep.  139; 
Harris  v.  Balk,  198  U.  S.  215,  49  L.  ed. 
1023,  25  Sup.  Ct.  Rep.  625,  3  Ann.  Cas. 
1084. 

Mr.  T.  G.  Norris  argued  the  cause,  and, 
with  Messrs.  E.  J.  Mitchell,  Reese  M.  Ling, 
and  John  M.  Ross,  filed  a  brief  for  appel- 
lees  I 

The  findings  of  the  district  court,  adopted 
by  the  supreme  court  in  its  judgment  of 
affirmance,  brought  here  as  a  statement  of 
facts  in  the  nature  of  a  special  verdict, 
present  the  sole  question  for  determination, 
i^art  from  exceptions  duly  taken  to  rulings 
on  the  admission  or  rejection  of  evidence, — 
Do  the  findings  of  fact  support  the  judg- 
ment? 

Stringfellow  v.  Cain,  99  U.  8.  610,  25  L. 
ed.  421;  Neslin  v.  Wells  F.  &  Co.  104  U. 
S.  428,  26  Ia  ed.  802;  Filers  v.  Boatman, 
111  U.  S.  366,  28  L.  ed.  454,  4  Sup.  Ct.  Rep. 
432,  15  Mor.  Min.  Rep.  471;  Idaho  &  0. 
I^ind  Improv.  Co.  v.  Bradbury,  132  U.  S. 
509,  33  L.  ed.  433,  10  Sup.  Ct.  Rep.  177; 
Mammoth  Min.  Co.  v.  Salt  Lake  Foundry 
k.  Mach.  Co.  151  U.  S.  450,  38  L.  ed.  229, 
14  Sup.  Ct.  Bep,  384;  Hmwb  v.  Victoria 
MT  Jj.  ed. 


Copper  Min.  Co.  160  U.  &  303,  40  L.  ed. 
436,  16  Sup.  Ct.  Rep.  282;  Gildersleeve  T. 
New  Mexico  Min.  Co.  161  U.  S.  673,  40  U 
ed.  812,  16  Sup.  Ct.  Rep.  663;  Bear  Lake 
k  River  Waterworks  k  Irrig.  Co.  v.  Gar- 
land, 164  U.  S.  18,  41  L.  ed.  334,  17  Sup. 
Ct  Rep.  7;  Harrison  v.  Perea,  168  U.  S. 
323,  42  L.  ed.  482,  18  Sup.  Ct  Rep.  129. 

Hie  Nebraska  decree  could  not  control 
the  cour%  in  Arizona. 

Ellenwood  v.  Marietta  Chair  Co.  168  U, 
S.  105,  107,  39  L.  ed.  913,  914,  15  Sup.  Ct 
Rep.  771;  Fall  v.  Eastin,  215  U.  S.  11,  64 
L.  ed.  70,  30  Sup.  Ct  Rep.  3,  17  Ann.  Cas. 
863;  Watts  V.  Waddle,  6  Pet.  389,  8  L.  ed. 
437;  Watkins  v.  Holman,  16  Pet  25,  10 
L  ed.  873;  Enos  v.  Hunter,  9  111.  214; 
Wilson  V.  Braden,  48  W.  Va.  196,  36  S.  B. 
367;  Wimer  v.  Wimer,  82  Va.  890,  3  Am. 
St  Rep.  126,  5  S.  E.  536;  Lindley  v. 
O'Reilly,  60  N.  J.  L.  636,  1  L.R.A.  79,  7 
Am.  St.  Rep.  802,  15  Atl.  379;  Bullock  v. 
BuUock,  62  N.  J.  Eq.  661,  27  L.R.A.  218, 
46  Am   St  Rep.  528,  30  Atl.  676. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  by  the  appellant  for  the 
specific  performance  of  a  contract  made 
between  it  and  C.  C.  Miller,  A.  V.  Miller, 
now  deceased,  and  G.  B.  Lasbury,  here- 
after called  the  vendors,  for  the  sale  by 
the  latter  parties,  on  certain  conditions 
and  terms,  of  175,000  shares  of  stock  in 
the  appellant,  or,  in  the  alternative,  of  all 
their  interest  in  the  West  Brooklyn  and 
certain  other  mining  claims.  The  bill  al- 
leges the  failure  of  the  condition  referred 
to,  and  seeks  a  conveyance  of  the  interest 
in  the  mining  claims  and  an  account  It 
was  dismissed  by  the  court  below  and  the 
plaintiff  appealed. 

The  facts  found,  abridged,  are  these.  The 
vendors  owned  the  mining  claims  and  had 
given  an  option  to  purchase  the  West 
Brooklyn  claim  and  another,  not  concerned 
here,  to  the  United  Verde  Copper  Company, 
which  was  extended  and  kept  in  force  up 
to  January  1,  1908.  In  1906  a  stockholder 
in  the  appellant  had  begun  a  suit  on  be- 
half of  himself  and  others,  afterwards 
amended  so  as  to  make  the  appellant  plain- 
tiff, to  have  the  Millers  and  Lasbury,  also 
stockholders,  declared  trustees  for  the  ap- 
pellant of  the  mining  claim  now  in  ques- 
tion. Miller,  on  the  other  hand,  had  sued 
the  appellants  for  work  done  upon  the 
Brooklyn  claim.  By  way  of  compromise 
the  present  contract  was  made.  It  recited 
the  two  suits  and  the  conditional  sale  of 
the  West  Brooklyn  claim  to  the  United 
Verde  Copper  Company,  and  provided,  is 
consideration  ot  lYift  ^\%\!i\^i\  «xA  %R^^\^> 

ment  o!  the  ioxeffcAiLa  *cs»»«a  ^\  %fc-\\.%% 
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iiim,  that  if  the  sale  to  the  United  Verde 
Company  waa  eonsummated  by  January  1| 
liN)8y  the  abore-mentioned  transfer  of  stock 
should  be  made,  etc,  but  that  if,  for  any 
reason,  the  sale  should  not  be  consummated, 
then  tiie  conveyance  now  sought  for  should 
take  placet 

100]  *The  suit  by  Miller  was  dismissed 
and  a  dismissal  of  the  company's  action 
was  requested,  but  it  was  declined.  Then  on 
January  2,  1908,  the  vendors,  alleging  con- 


summation of  the  contract  with  the  Unit- 
ed Verde  Company,  tendered  performance, 
which  was  declined  on  the  ground  *that[201 
it  did  not  comply  with  the  terms  of  the  pres- 
ent agreement,  and  there  was  a  second  re- 
fusal to  dismiss  the  company's  suit.  On 
February  15,  however,  it  did  dismiss  that 
suit,  and  ten  minutes  later  began  the  pres- 
ent one.  This  was  tried  in  March,  1909, 
and  the  court  found  that  the  sale  to  the. 
United  Verde  Company  had  not  been  con- 


tTbe  oontraet  In  full  is  aa  follows: 

Whereas,  an  action  is  now  pending  in 
the  district  court  of  Yavapai  coun^,  Ari- 
Bona,  entitled  Brooklyn  Mining  A  Milling 
Company  et  al.  v.  Charles  C.  Miller,  Alonso 
V.  Miller,  and  Qeorge  B.  Lasbunr,  which 
action  relates  to  the  title  of  the  West 
Brooklyn,  East  Brooklyn,  and  South 
Brooklyn  mining  claims  located  in  said 
ebunty  and  territory,  and  relates  to  an 
amounting  for  ores  and  minerals  taken 
therefrom;  and 

Whereas,  the  said  Charles  C.  Miller, 
Alonzo  V.  Miller,  and  George  B.  Lasbury 
have  made  a  conditional  sale  of  the  above- 
named  West  Brooklyn  mining  claim  for 
the  sum  of  $10,000  to  the  United  Verde 
Comer  Company;   and 

whereas,  an  action  is  pending  in  the 
district  court  of  Yavapai  county,  Arizona, 
entitled  Charles  C.  Miller  v.  Brooklyn 
Mining  k  Milling  Company,  for  several 
thousand  dollars  claimed  to  be  due  and 
owing  to  the  said  Charles  C.  Miller  for  serv- 
ices performed  by  him  and  Alonzo  V.  Mil- 
ler for  the  said  Brooklyn  Mining  A  Milling 
Company;  and 

Wnereas,  it  is  the  desire  of  the  parties 
connected  with  the  foregoing  causes  of 
action  to  settle  the  same,  and  to  adjust 
the  matters  of  difference  between  the  par- 
ties  in   connection   therewith; 

Therefore,  in  consideration  of  the  dismis- 
sal and  settlement  of  the  foregoing  causes 
of  action  it  is  herebv  stipulated  and  agreed 
by  and  between  the  Brooklyn  Mining  &  Mill- 
ing Company  and  Charles  C.  Miller,  Alonzo 
V.  Miller,  and  George  B.  Lasbury  that  if 
the  sale  of  the  West  Brooklyn  mining  claim 
to  the  United  Verde  Copper  Company  is 
consummated  on  or  before  the  1st  day  of 
January,  1908,  the  said  Charles  C.  Miller, 
Alonao  V.  Miller,  and  George  B.  Lasbury 
are  to  transfer  and  deliver  to  the  said 
Brooklyn  Mining  &  Milling  Company  one 
hundred  and  seventy-five  thousand  shares 
(176,000)  of  stock  in  said  Brooklyn  Mining 
k  Milling  Company,  free  and  clear  of  all 
liens  and  encumbrances  whatsoever ;  it  being 
understood  that  said  transfer  of  stock  is  to 
include  all  of  the  holdings  of  said  Charles 
0.  Miller,  Alonzo  V.  Miller,  and  George  B. 
Lasbury  in  the  Brooklyn  Mining  A  Milling 
Company,  and  the  said  parties  are  to  re- 
ceive therefor  the  sum  of  3  (three)  cents 
per  share  for  said  stock;  and  in  addition 
thereto  Charles  C.  Miller,  Alonzo  V.  Miller, 
mad  Oeorge  B.  Lasbury  are  to  pay  to  the 
'BmokJlfB  Mining  A  Milling  CompViy  the 


sum  of  eight  thousand,  five  hundred  dollars 
(18,500)  out  of  the  proceeds  derived  from 
the  sale  of  the  said  West  Brooklyn  min- 
ing claim;  in  addition  thereto  the  said 
Charles  C.  Miller,  Alonzo  V.  Miller,  and 
George  B.  Lasbury  are  to  convey  all  of  their 
right,  title,  and  interest  in  and  to  the  East 
Brooklyn,  South  Brooklyn,  North  Brooklyn, 
Empress,  and  Midway  mining  claims,  and 
said  transfer  shall  contain  the  warranty 
that  the  assessment  work  has  been  done  for 
the  year  1907  upon  the  Empress,  Midway, 
and  North  Brooklyn,  and  the  said  Brook- 
lyn Mining  A  Milling  Company  shall  pay 
Uie  said  assessment  work  at  its  reasonable 
value.  The  said  Charles  C.  Miller,  Alonzo 
V.  Miller,  and  George  B.  Lasbury  agree  to 
do  the  assessment  work  for  the  year  1907, 
on  the  East  and  South  Bi-ooklyn  mining 
claims,  and  said  assessment  work  so  to  be 
performed  is  to  be  paid  for  by  the  Brook- 
lyn Mining  A  Milling  Company  at  its  rea- 
sonable value.  It  is  further  stipulated  and 
agreed  by  and  between  the  parties  hereto 
that  if  for  any  reason  the  sale  of  the  West 
Brooklyn  claim  to  the  United  Verde  Copper 
Company  by  the  said  Charles  C.  Miller, 
Alonzo  V.  Miller,  and  George  B.  Lasbury 
shall  not  be  consummate<I  on  or  before  the 
1st  day  of  January,  1908,  then  the  said 
Charles  C.  Miller,  Alonzo  V.  Miller,  and 
George  B.  Lasbury  are  to  convey  to  the 
Brooklyn  Mining  A  Milling  Company  all  of 
their  right,  title,  and  interest  in  end  to  the 
West  Brooklyn,  East  Brooklyn,  South  Brook- 
lyn, North  Brooklyn,  Empress,  and  Midway 
mining  claims,  and  the  assessment  work 
on  the  North  Brooklyn,  Empress,  and  Mid- 
way claims  for  the  year  1907  is  to  be 
paid  by  the  said  Brooklyn  Mining  Company 
at  its  fair  and  reasonable  value. 

It  is  understood  by  and  between  the  par- 
ties hereto  that  the  foregoing  does  not 
concede  or  admit  any  of  the  allegations 
contained  in  the  pleadings  of  said  causes 
of  action,  but  the  agreement  is  entered  into 
for  the  purpose  of  adjusting  the  matters 
of  difference  between  said  parties,  and 
avoiding  further  costs  and  expenses  to  the 
parties  hereto. 

In  witness  whereof,  we  have  hereunto  set 
our  hands  this  27th  day  of  August,  a.  p. 
1907. 

C.  C.  Miller. 

A  V.  Miller. 

G.  B.  Lasbury. 

Brooklyn  Mining  A  Milling  Company. 
By  Chaa.  W.  Pearsall,  President 

Ml  X7.  S, 
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■ammfttad,  mad  thkt  the  f»ilun  wu  Miucd  i   demnrrer  to   MrUin  connti   in   th«   h 

t^  tba  nfmal  of  tlw  plaintiff  to  diamiM  ita  dictmmt,  which  la  baaed  upon  tha  coiutitii 

(omet  akoT«-m«ntioDad  auit,  wbicb,  it  will  tio°  ^  ^^  Federal  atatnte  upon  which  tli 

ba  remembwed.  Impeached  the  title  of  the  indictaent  ia  founded.         ,      ^  , 

«ndor..     (Tl«™to«^w««  not  ..topped  ^'^^ S^'^ ^itSiT^ '"^ '^'- ^- ' 

bj  CArlier  bKTing  alleged  eonaummation.)  Homopolr  —  rcatrnlnt  of  trnde  In  pal 

Tha  eonrt,  however,  inatekd  of  diamiaiing  ent«d  nrtlolM. 

the  bill  ontrigbt,  made  an  alternatl*«  de-  2.  The  nnion  In  one  oorporation  of  thn 

eree  that  It  be  diamlaaed  if  the  plaintiff  did  oompukiea,  each  muinfaeturing  a  differai 

Mt  aaaent   within   thirty  dari  to  certain  nracompeting  ^ojip  of  patented  machiM 

to  tb.  United  Verde  Company.     Tlw  plain-  „^  «,ti-triat  Mt  of  July  2,  1860  (28  StW 

«fl   refuaed   iU   aaaent,   and   the  Supreme  ,t  U  200,  chap.  MT,  U.  B.  Comp.  Btat.  100] 

Ooort,   accepting  the   finding   of  the   court  p.  3200),  againit  combination!  in  reatraln 

below,    affirmed    the   diamiaaal    of   the    bill,  of   interatato  trade,  although  a  large  pel 

Thti  diipoaea  of  the  eaae  except  in  one  par-  eentage  of  all  the  aboe  machinery  buainei 

ticular  to  be  mentioned.    Harriaoo  v.  Perea,  m^y  thua  have  been  pnt  into  a  aingle  hani 

IflS  U.  S.  811,  323,  48  L.  ed.  478.  482,  18  ''^'rt""?;    CL^ftML] "°''*"°""  "      '  '°  " 

Sup.  CL  Sep.  120.  Appeal  -  by  co*e»m«iit  In  ortnlu 

On    January    88,    1008,    the    appellant  caae  —  i«p««I. 

brought  a  enit  in  Nehraaka  (or  apaeifie  per-  S.  The  criminal  appeal*  act  of  Uarch  ! 

formanee  of  the  lame  agreement  now  lued  1007,  waa  not  repealed  by  the  Judicial  Cod 

upon    here,   and   on   February   8,    1000,   it  of  Uarch  3,  1011  (36  Stat,  at  L.  lOBT,  cbai 

wna   decided   that   the  rendon   mnat   con-  281,  U.  8.  Omip.  But  Supp.  1011,  p.  188] 

y«y   their   intereat   in   the   Weet  Brooklyn  •""*    *J?    '""^'f    *"»    "    ""*    '"■"*'?"? 

•iTv"«T^"  H^?'  f  "r-  f"^  MS?'of*sse'^?^:^?rpL'r.:s^i?.s 

of  A.  V.  Miller,  and  Laabury,  the  only  par-  ^ther  regulationa  of  the  matter,  and  la 

ties  aerved,  and  a  maater  appointed  by  the  ipecial  proTieion. 

court   esecated    a    conveyanca    aeeordingly.  [ror  other  caMa,  aee  Appeal  and  Krror,  I.  i 

The  appeUant  «.ught  to  aTail  itself  ol  thii  Bt»tot.a.  ill.  b.  In  Dfie.t  flap.  «.  10081 

decree  and  conTeyance.    But  on  Deoember  ,„ 

U.  1008,  it  waa  agreed  In   open  court,   in  ^'"'-  ^''■' 

eonaideration   of   the    defendanta   allowing  ,  .                                _ 

a  eontinuHiw  of  the  preaent  Arizona  canae,  ^^8^  Jwmary  10,  1813.    Decided  Febn 

that  no  judgment  that  might  be  obtained  *^  *>  ^'^^■ 
la  Nebraalu  abould  be  pleaded.    The  court 

properly  held   the  appellant  to  iU  agree-  1  N  ERROR  to  the  Diatrict  Court  of  tt 

nent.    There  waa  a  eroaa  complaint  by  the  *-    United  Statea  for  the  Diatriet  of  UaMi 

appelleea  in  the  aniwer  to  which  the  de-  ehneetts  to  review  a  judgment  auatainin 

eree  and  conveyance  were  pleaded,  but  the  *  demurrer  t«  certain  counta  in  an  indid 

SOaiSupreme    Court,    after   referring   'to  ment  eba^^  violation*  of  tbe  Sherma 

rUl  V.  Eaatin,  21S  U.  a  1,  S4  L.  ed.  65,  83  anti-tnut  act.    Affirmed. 

iaUL{N.B.)   084,  80  Sup.  Ct  Sep.  3,  17  S««  ■*™*  (^e  below,  lOB  Fed.  S78. 

Ann.  Caa.  BC3,  diapoaed  of  tbe  matter  by  no-  The  fact*  are  atated  In  tbe  opinion, 

tlolng   that   no    relief   waa   given    on   the  Solicitor    Oeneral    Bnllltt    argued    th 

eroaa  complaint   and  that  ipedfle  perform-  ^^  ^^  j,^  ^  ^,4,,  ,„,  pUintiff  in  error 

aaea  waa  denh>d  on  other  grouuda.  ^he  criminal  prorUion.  of  the  Shenaa 

Judgment  affirmed.  anti-truat  act  are  conrtitutionaL 

Northern  Securities  Co.  v.  United  Stata 

103  U.  B.  107,  401,  48  U  ed.  «70,  728,  2 

imiTED  STATES.  Plff.  la  Brr..  8up.   Ct   Hep.   488;    BUndard  Oil   Ca.   1 

r.  United  SUtes,  221   U.  S.    1,  80,  SS  I^  cc 

SIDNEY  W.  WINSLOW,  Edward  P.  Kurd,  8".  ""-  >*  L.RA.{N.S.)   834,  81  Sup.  O 

George  W.  Brown,  William  Barbour,  and  Rep.  802,  Ann.  Caa.  1018  D.  734;   Unlta 

Ehner  P.  Howe.  Statea  v.  Etaael,  218  U.  S.  601,  M  L.  ec 


<See  S.  C  Reporter^  ed.  802-218.)  Noix. — On    illegal    trusts    under   moder 

anti-truat  laws — see   note   to   Whitwell   ^ 
Appeal  —  by   government  In   criminal    Continental  Tobacco  Co.  84  L.RA.  080. 
oaae  —  acope  ot  review.  ^  reatraint  of  trade  in  patented  arUcIc 

1.  The    district   court's    eonatruelion    of    — •»*  note  to  E.  Bement  A  Sons  v.  Nation 
the   indirtment  muat   be   accepted   by   the    Harrow  Co.  48  Led.  U.  S.  1058. 
Vederal  Supreme  Court  when  reviewing,  un-  ,      On    review    by    government    ti    vAm^mi 
der  tbe  act  of  Maieb  2,  1907   [84  Stat  at    caaet— aee  iu>t«  \q\1u\^«^  %>A.\Ma  ■«.%(»<' 
L.  1340,  elup.  2S94).  a  ynd^eat  ausUining    aon,  M  U  ed.  TJ.  ft.  U%. 
»J  £1.  ed.  SI 


Supreme  court  of  the  united  states. 


Cot.  TkBX« 


1168,  31  Sup.  Ct.  Rep.  124;  United  States  v. 
Swift,  188  Fed.  92. 

The  lower  court's  construction  of  the  in- 
dictment is  not  open  to  review  here. 

United  SUtes  y.  Biggs,  211  U.  8.  507,  53 
L.  ed.  305,  29  Sup.  Ct.  Rep.  181;  United 
States  y.  Keitel,  211  U.  S.  370,  53  L.  ed.  230, 
29  Sup.  Ct  Rep.  123;  United  States  y. 
Kissel,  218  U.  S.  601,  54  L.  ed.  1168,  31  Sup. 
Ct.  Rep.  124. 

Individuals  are  criminally  liable  for  acts 
done  through  the  instrumentality  of  a  cor- 
poration, which  they  actively  procure  to  be 
done. 

Balliet  y.  United  SUtes,  64  C.  C.  A.  201, 
129  Fed.  689;  Crall  y.  Coul  103  Va.  855,  49 
8.  E.  638;  Fitzsimmons  v.  United  States, 
13  L.R.A.(N.S.)  1095,  84  C.  C.  A.  287,  156 
Fe^.  477 ;  Foster  v.  United  SUtes,  101  C.  C. 
A.  485,  178  Fed.  165;  La  Soci6t«  Anonyme 
y.  Panhard-Levassor  Motor  Co.  [1901]  2  Ch. 
613,  7P  I*  J.  Ch.  N.  S.  738,  50  Week.  Rep. 
74,  85  L.  T.  N.  S.  20,  17  Times  L.  R.  680, 

18  R.  P  C.  405;  People  v.  Clark,  8  N.  Y. 
Grim.  Rep.  179,  14  N.  Y.  Supp.  645 ;  People 
y.  Detroit  White  Lead  Works,  82  Mich.  471, 
9  L.R JL.  722.  46  N.  W.  735 ;  People  v.  Duke, 

19  Misc.  292,  44  N.  Y.  Supp.  336;  SUU  y. 
Great  Works  Mill.  A  Mfg.  Co.  20  Me.  41,  37 
Am.  Dec.  38;  United  States  v.  Swift,  188 
Fed.  92;  United  SUtes  v.  MacAndrews  <b 
F.  Co.  149  Fed.  823;  United  States  v.  Dur- 
land,  65  Fed.  408;  Durland  v.  United 
SUtes,  161  U.  S.  306,  40  L.  ed.  709,  16  Sup. 
Ct.  Rep.  508. 

The  combination  of  from  70  per  cent  te  80 
per  cent  of  all  the  shoe-machinery  business 
of  this  country  into  one  hand  is  in  iUelf  so 
great  a  proportion  of  the  entire  business  as 
to  constitute  a  restraint  of  trade  within  the 
meaning  of  the  Sherman  anti-trust  law. 

Standard  Oil  Co.  v.  United  SUtes,  221 
U.  S.  1,  75,  55  L.  ed.  619,  650,  34  L.R.A. 
(N.S.)  834,  31  Sup.  Ct.  Rep.  502;  Ann.  Cas. 
1912  D,  734;  SUndard  SaniUry  Mfg.  Co.  v. 
United  SUtes,  226  U.  S.  20,  ante,  107,  33 
Sup.  Ct.  Rep.  9;  Swift  &  Co.  v.  United  SUtes, 
196  U.  S.  375,  49  L.  ed.  518,  26  Sup.  Ct  Rep. 
276;  United  SUtes  y.  American  Tobacco  Co. 
221  U.  S.  106,  56  L.  ed.  663,  31  Sup.  Ct 
Rep.  632;  United  SUtes  y.  Union  P.  R. 
Co.  226  U.  8.  61,  470,  ante,  124,  33  Sup.  Ct. 
Rep.  63,  162;  United  SUtes  v.  T«nnina1  R. 
Aiflo.  224  U.  S.  383,  398.  56  L.  ed.  810,  815, 
32  Sap.  Ct  Rep.  507;  United  States  v.  Read- 
ipg  Co.  ?26  17.  8.  324,  ante,  243,  33  Sup.  Ct 
Rep.  9a 

Mensrt.   Charles   F.    Clioate,   Jr.,   and 

Frederick  P.  Fish  argued  the  cause,  and, 

with  Mr.  Malcolm  Donald,  filed  a  brief  for 

defendanU  in  error: 

n£f  aaari  it  limited  te  a  consideration 

o/  the  pmrtieulmr  eonHruction  of  the  Sher- 


man  act  on  which  the  district  court's  de- 
cision was  based. 

United  SUtes  v.  Bitty,  208  U.  8.  393,  62 
L.  ed.  543,  28  Sup.  Ct  Rep.  396;  United 
SUtes  y.  Keitel,  211  U.  S.  370,  63  L.  ed.  230, 
29  Sup.  Ct  Rep.  123;  United  SUtes  y. 
Mason,  213  U.  S.  115,  53  L.  ed.  725,  29  Sup. 
Ct  Rep.  480;  United  SUtes  v.  Mescall,  215 
U.  S.  26,  54  L.  ed.  77,  30  Sup.  Ct  Rep.  19; 
United  States  y.  Stevenson,  215  U.  S.  190, 
54  L.  ed.  153,  30  Sup.  Ct.  Rep.  35;  United 
SUtes  V.  KUsel,  218  U.  S.  601,  54  U  ed. 
1168,  31  Sup.  Ct  Rep.  124;  United  SUtes  y. 
Barber,  219  U.  S.  72,  56  L.  ed.  99,  31  Sup. 
Ct.  Rep.  209;  United  SUtes  v.  Miller,  223 
U.  S.  599,  56  L.  ed.  568,  32  Sup.  Ct.  Rep. 
323. 

This  court  must  accept  the  district  court's 
construction  of  the  indictment,  and  is  lim- 
ited to  the  question  of  the  application  of  the 
Sherman  act  te  the  indictment  as  so  con* 
strued. 

United  SUtes  y.  Biggs,  211  U.  8.  507,  63 
L.  ed.  305,  29  Sup.  Ct.  Rep.  181;  Ueited 
SUtes  v.  Miller,  223  U.  S.  599,  56  L.  ed.  568, 
32  Sup.  Ct.  Rep.  323. 

Only  such  questions  as  to  the  construction 
of  the  Sherman  act  are  presented  te  this 
court  as  it  is  affirmatively  shown  form  the 
basis  of  the  district  court's  decision. 

Grace  v.  American  Cent.  Ins.  Co.  109  U.  S. 
278,  27  L.  ed.  932,  3  Sup.  Ct  Rep.  207 ;  Ex 
parte  Smith,  94  U.  S.  455,  24  L.  ed.  166; 
Robertson  y.  Cease,  97  U.  S.  646,  24  L.  ed. 
1057;  De  Saussure  v.  Gaillard,  127  U.  S. 
216,  32  L.  ed.  125,  8  Sup.  Ct  Rep.  1053; 
Brown  y.  Atwell,  92  U.  S.  327,  23  L.  ed.  511. 

The  merger  of  the  three  companies  was 
not  unlawful  under  the  Sherman  act,  but, 
on  the  contrary,  was  lawful  and  proper. 

Lowe  y.  Lawlor,  208  U.  S.  274,  52  L.  ed. 
488,  28  Sup.  Ct.  Rep.  301,  13  Ann.  Cas.  815; 
SUndard  Oil  Co.  v.  United  States,  221  U.  S. 
1,  55  L.  ed.  619,  34  LwR.A.(N.S.)  834,  31 
Sup.  Ct.  Rep.  502;  Ann.  Cas.  1912  D,  734; 
United  SUtes  v.  American  Tobacco  Co.  221 
U.  S.  106,  55  L.  ed.  663,  31  Sup.  Ct  Rep. 
632;  United  SUtes  v.  Joint  Traffic  Asso. 
171  U.  S.  505,  568,  43  L.  ed.  259,  287,  19 
Sup.  Ct  Rep.  25;  Anderson  v.  United  States, 
171  U.  8.  604,  616,  43  L.  ed.  300,  306,  19 
Sup.  Ct.  Rep.  50. 

Because  each  of  the  three  concerns  had 
such  a  lawful  monopoly  over  iU  own  ma- 
chines, and  could  at  its  own  pleasure  ex- 
clude each  of  the  other  concerns  from  manu- 
facturing such  machines,  the  three  concerns 
were  fully  justified  in  combining  in  order  to 
produce,  market,  and  keep  in  repair  in  an 
efficient  and  economical  manner  a  complete 
line  of  all  the  machines. 

United  SUtes  v.  American  Bell  Teleph. 
Co.  167  U.  a  224,  42  L.  ed.  144,  17  Sup.  Ct 
Rep.  809. 


:i»15L  UNITED  STATES  v.  WIN8L0W. 

AMumiiig  that  some  additional  power  re>  Rep.  19;  United  States  v.  Stevenson,  216  U. 
suited  from  the  merger,  it  is  clear  that  the  S.  190,  54  L.  ed.  153,  30  Sup.  Ct.  Rep.  36. 
mere  acquisition  of  a  power  incidentally  re-  The  organization  of  the  United  Shoe  Ma- 
sulting  from  the  pursuance  of  a  normal  and  chinery  Company  by  said  defendants  to- 
natural  trade  policy  cannot  be  illegal,  be-  gether,  and  the  turning  over  by  said  groups 
cause  it  conceivably  might  be  used  to  of  defendants  to  and  the  taking  over  by  the 
restrain  trade.  The  acquisition  of  such  a  United  Shoe  Machinery  Company  of  tli« 
power  so  acquired  would  have  too  remote  a  stocks  and  business  of  the  three  corpora- 
connection  with  its  oppressive  use  to  consti-  tions,  was  not,  and  is  not,  a  combination  in 
tute  a  restraint  of  trade,  or  give  rise  to  any  restraint  of  defendants'  own  trade,  nor  a 
dangerous  probability  that  a  restraint  of  conspiracy  in  restraint  of  trade  of  the  shoe 
trade  would  result.  manufacturers  in  shoe  machinery. 

Swift  A  Co.  V.  United  States,  196  U.  S.  United  States  v.  American  Tobacco  Co.  221 

375,  49  L.  ed.  518,  25  Sup.  Ct.  Rep.  276;  U.  S.  106,  55  L.  ed.  663,  31  Sup.  Ct  Rep. 

Com.  y.  Peaalee,  177  Mass.  267,  59  N.  E.  55.  632. 

If    any    restraint  of    trade   could   result  By  the  organization  of  the  United  Shoe 

from  the  merger   it  would  be  purely   inci-  Machinery   Company   there  was  no  restric- 

dental  to  the  accomplishment  of  a  lawful  tiou    of    competition.      The    three    groups 

purpose.  of    defendants,    prior    to    the    organization 

Bigelow  y.  Calumet  A  H.  Min.  Co.  94  C.  of   the   United   Shoe   Machinery   Company, 

C.  A.  13,  167  Fed.  721;  Anderson  v.  United  were  not  engaged  in  competition  with  each 

States,  171  U.  S.  604,  43  L.  ed.  300,  19  Sup.  other.    Their  business  related  to  a  different 

Ct.  Rep.  50;  Field  y.  Barber  Asphalt  Paving  commodity. 

Co.  194  U.  S.  618,  48  L.  ed.  1142,  24  Sup.  Ct.  Kokomo  Fence   Mach.    Co.  v.  Kitselman, 

Rep.  784;  Standard  Oil  Co.  v.  United  Stotes,  189  U.  S.  8,  47  L.  ed.  689,  23  Sup.  Ct.  Rep. 

221  U.  S.  1,  55  L.  ed.  619,  34  L.R.A.(N.S.)  521;   Addyston  Pipe  &  Steel  Co.  y.  United 

834,  31  Sup.  Ct.  Rep.  502;  Ann.  Cas.  1912  D,  States,  175  U.  S.  211,  44  L.  ed.  136,  20  Sup. 

734;   United  States  v.  Joint  Traffic  Asso.  Ct.    Rep.    96;    Northern    Securities    Co.    v. 

171  U.  8.  505,  43  L.  ed.  259,  19  Sup.  Ct.  United  States,  193  U.  S.  197,  48  L.  ed.  679, 

Rep.  25.  24  Sup.  Ct  Rep.  436;   W.  W.  Montague  k 

The  criminal  appeals  act  of  1907,  under  Co.  v.  Lowry,  193  U.  S.  38,  48  L.  ed.  608,  24 

which  the  present  writ  of  error  was  brought.  Sup.  Ct.  Rep.  307 ;  Dr.  Miles  Medical  Co.  v. 

was   repealed  by  the  Judicial  Code    (chap.  John  D.  Park  k  Sons  Co.  220  U.  S.  373,  55 

231,  Act  of  Congress,  1911),  and  for  this  L.  ed.  502,  31  Sup.  Ct  Rep.  376;  Shawnee 

reason  this  court  has  no  jurisdiction  of  the  Compress  Co.  v.  Anderson,  200  U.  S.  423,  52 

present  case.  L.  ed.  865,  28  Sup.  Ct.  Rep.  572 ;  Continental 

The  Habana,  175  U.  S.  677,  44  L.  ed.  320,  Wall  Paper  Co.  v.  Louis  Voight  k  Sons  Co. 

20  Sup.  Ct.  Rep.  290;  McLish  v.  Roff,  141  212  U.  S.  227,  53  L.  ed.  486,  29  Sup.  Ct.  Rep. 

U.  S.  661,  667,  35  L.  ed.  893,  895,  12  Sup.  Ct  280;  United  Shoe  Machinery  Co.  v.  Chapelle, 

Rep.   118;   Lau  Ow   Bew   v.  United  States,  212  Mass.  467,  99  N.  E.  289;  Swift  k  Co.  v. 

144  U.  S.  47,  36  L.  ed.  340,  12  Sup.  Ct  Rep.  United  States,  196  U.  S.  375,  49  L.  ed.  518, 

517;    Interstate   Commerce    Commission    v.  25  Sup.  Ct.  Rep.  276;  United  States  v.  John 

Atchison,  T.  k  S.  F.  R.  Co.  149  U.  S.  264,  37  Reardon  k  Sons  Co.  191  Fed.  454;  Standard 

L.  ed.  727,  4  Inters.  Com.  Rep.  347,  13  Sup.  Sanitary  Mfg.  Co.  v.  United  States,  226  U. 

Ct  Rep.  837 ;  United  States  V.  Rider,  163  U.  S.    20,    ante,    107,    33    Sup.    Ct    Rep.    9; 

S.  132,  41  L.  ed.  101,  16  Sup.  Ct.  Rep.  983;  United    States    v.    Union    P.    R.    Co.    226 

United  SUtes  v.  Allen,  163  U.  S.  499-502,  U.    S.    61,    ante,  124,    33    Sup.    Ct.    Rep. 

41  L.  ed.  242,  243,  16  Sup.  Ct  Rep.  1071;  53:    United    States    v.    Terminal    R.   Asso. 

Tracy  v.  Tuffly,  134  U.  S.  206,  222,  223,  33  224  U.  S.  383,  56  L.  ed.  810,  32  Sup.  Ct  Rep. 

L.  ed.  879,  884,  885,  10  Sup.  Ct  Rep.  527.  507;  United  States  v.  Reading  Co.  228  U.  S. 

\M       TX7  11-          AC           *      1  ^    «i  J    -  324,  ante,  243,  33  Sup.  Ct  Rep.  90. 

Mr.    William    A.    Sargent    also    filed    a  „     ,u                   ..•         r  av     tt    x   i  ou 

brief  for  defendants  in  error:  ..^L^^^  organization  of  the   United  Shoe 

The  determination  of  a  question  of  general  ^*!^^.r^,  Company  the  defendants,  Uken 

,       .           ...       .     J       -A  i.u           X      *•  individually,  or  m  groups,  or  together,  did 

law  has  nothing  to  do  with  the  construction  .             /*       .     .®       u  x     »         xu      v    i 

-  ^.      «,           "      ^         ,  .         ^      .x*.     XI-  not  agree  to  restrain  such  trade  as  they  had 

of  the  Sherman  act,  and  is  not  withm  the    •     j-S        x    ^  ix-  

,.,/,,,           .    .     ,  in  different  commodities,  or  in  any  manner 

classes  named  m  the  stetute  (criminal  ap-  ^^  ^^^^^^.^  ^^^.^  ^^,^  ^^^^^ 

peals  act)  giving  a  right  of  review  in  this  Addyston    Pipe    k    Steel    Co.    v.    United 

^^^'  States,  175  U.  S.  211,  44  L.  ed.  136,  20  Sup. 

United  States  v.  Keitel,  211  U.  S.  370,  53  ct   Rep.   96;    W.    W.    Montague   k   Co.   v. 

L.  ed.   230,  29   Sup.  Ct   Rep.  123;   United  Lowry,  193  U.  S.  38,  48  L.  ed.  608,  24  Sup. 

States  v.  Mason,  213  U.  S.  115,  53  L.  ed.  725,  Ct  Rep.  307;  Shawnee  Compress  Cq,  n.  kxi- 

29  Sup.  Ct  Rep.  480;  United  States  v.  Mes-  derson,  209  \3.  ^.  \^Z,  hi  \x.  ^^.^^^A^^^^^ 

call,  215  U,  &  26,  64  L.  ed.  77,  30  Sup.  Ct.  Ct.  Rep.  572;  ConVvuetvl^A  V5 «\\  ^^^«  ^^ 

S7  L.  ed.  ' 


214-SlO                    8UPREUE  COUBT  OF  THE  milTKD  STATES.  Oor.  TtMM, 

Tionli  Voi^t  ft  Soni  Co.  C12  U.  8.  227,  S3  Hi.  JttitiM  HolmM  deliTsnd  the  opln- 

U  «d.  480,  SB  Sup.  Ct  Sep.  2B0;    Ellis  t.  on  ot  the  court: 

Inman,  P.  k  Co.  S6  G.  C.  A.  48B,  131  Fed.  *ThU  ii  •  writ  o(  error  to  d«t«nntiie[Slft 

182 1  SUndard  Oil  Co.  v.  United  States,  821  whether   tno  count*   in   Ml   indiatDWnt,  M 

I'.  S.  1,  56  L.  ed.  ei9,  34  L.R.A.(N.S.)  B34,  ^lutrued    b;    the    diitriet    oonrt,    ebarga 

11    Snp.    CL    Rep.    502;    Ann.    Cu.    1912  iffensei  under  the  Sbermui  act  of  July  8, 

U,    734;    United    SUtei    t.    American    To-  IBBD,  chap.  647,  20  SUt.  at  L.  S09,  U.  B. 

bMCo    Co.    221     U.    B.     lOS,    S6     L.     »d.  C:omp.    Stat.    ISOl,    p.    S200.      They    w«« 

663,  SI   Sup.  Ct.   Hep.  632;    Blount  Mfg.  Iield  bad,  on  demurrer,  by  the  diitrlct  court. 

(Jo.    T.    ¥al«    ft    T.    Mfg.    Co.    166    Fed.  196  Fed.  S7B.    The  two  eounU  allege  nb- 

6GS:     Vulted     States     t.     Tnuu-Miuouri  itantially  the  ume  facta;  the  flnt  laying 

Freight   Asm.    166    U.    S.    290,    41    L.    ed.  them  as  a  eombinition  in  rtatraint  of  Uw 

1007,  17  Sup.  a.  Rep.  640;  Swift  ft  Co.  v.  tr«^*   «*    *•»    defendant!    themielTea,    tb« 

United  Statei,  106  U.  S.  376,  49  L.  ed.  518,  lecond,  at  a  conspiracy  In  rertraint  of  tha 

2S  Sup.  Ct.  Rep.  278;  Dr.  Milee  Medical  Co.  trade  of  flthwi.  abo.  manufacturer.. 

T,  John  D.  Parte  ft  Son.  Co.  220  U.  S.  373,  .  Th.   facta   a  le^  are   a.   follow.:      For 

'LY  ^-  T '/  r^.'^u^^rv^-s  S'  "oL -r; rthf  unitTe^ha™ 

?i**f,:-  l^f^'^  ^'^"1  2H?-  ^'  I"  be.n  mad.  by  the  help  of  machine^  grouped 
Fed.  172;  Bigelow  v.  Calumet  ft  H.  M.n.  Co.  ^  ^^^.^^  machine.,  w.1 1-« wing  m«h in m. 
94  C.  C.  A.  18,  167  Fed.  721.  ^^  out«ole-.t itching  machine.,  heeling  ma- 
The  combination  created  by  the  organic-  chinei  and  meUllie  .  faiUning;  machine., 
tion  of  the  United  Shoe  Machinery  Company  i^^f^  l^lgg  ^  1,^^,  Tarirty  of  machine  in 
waa  purdy  an  economic  arrangement,  not  in  tteh  group.  <ThMe  maehinea,  of  coutm, 
Tiolation  of  any  rule  in  restraint  of  trade  are  not  alleged  to  do  all  tbe  work  of  mak- 
at  common  law,  or  which  ha.  been  an-  jog  fini.hed  .hoc.)  There  la  a  great  num- 
■ouneed  by  the  Supreme  Court.  I>er  of  .ho«  factoriea,  and  becauM  the  ma- 
United  6tat«B  T.  Joint  TratSe  Aua  171  chine,  are  expeniive  and  the  be«t  of  tbem 
U.  a  SOS,  43  L.  ed.  869,  19  Snp.  Ct  Rep.  ZS.  patented,  the  manufacturer*  have  b.d  to 
The  combination  of  bu.incMe.,  each  deal-  get  them  principally  from  the  defendants, 
ing  with  a  different  commodity,  into  one  Before  and  up  to  February  7,  1899,  tba 
corporation,  hM  never  been  held  a  reatraint  defendant.  Winalow,  Hurd,  and  Brown, 
of  trade  either  at  common  law  or  under  the  through  the  Conaolidatcd  and  McKay  LaM- 
Sherman  act.  ing  Machine  Company,  under  letter.  pat- 
United  State.  T.  American  Tobacco  Co.  est,  made  00  per  cent  of  all  the  la.ting  ma- 
eSl  V.  a  106,  SS  U  ed.  063,  31  Bup.  Ct.  Rep.  chine,  njade  in  the  United  State.;  the  de- 
632;  United  SUtea  v.  Reading  Co.  Z20  U.  B.  feudanti  Barbour  and  Howe,  through  the 
124,  ante,  843,  33  Bup.  Ct  Rep.  90 ;  Union  P.  Goodyear  Shoe  Machinery  Company,  In 
Coal  Co.  T.  United  State.,  97  C.  C.  A.  B7B,  like  manner  made  80  per  cent  of  all  the 
173  Fed.  737;  United  State,  v.  Standard  Oil  welt-Hwing  machine,  and  outMle-etitclung 
Co.  173  Fed.  177.  macbines,  and  10  per  cent  of  all  the  laating 
That  the  district  eourt  wa.  right  In  the  machine.;  and  the  defendant  Starrow 
only  construction  of  the  Sherman  act  now  (againat  whom  the  indictment  has  been 
before  thl.  court,  to  wit,  in  holding  that  the  dismiued),  through  the  McKay  Shoe  Manu- 
organization  of  the  United  Shoe  Machinery  facturing  Company,  made  .70  per  cent  of 
Company  wa.  not  within  the  purview  of  tjit  all  the  heeling  machine,  and  80  per  cent 
Sherman  act,  I.  further  apparent  from  th(  of  all  the  metallic  faitenlng  machine,  made 
tact  that  .uch  organication  ot  the  Uniteij  in  the  United  States.  The  defendants  all 
Shoe  Machinery  Company  had  no  direct  oi  were  carrying  on  commerce  among  the  statoa 
immediate  elfcct  upon  interstate  commerce  with  .uch  of  the  'shoe  m*nufacturerB[9I* 
It  it  had  any  effect  at  all  upon  inter.tafa  a.  are  outside  MaMachusetts,  the  state 
oommerce,  such  effect  was  accidental,  sec  where  the  defendants  made  their  machine., 
ondary,  remote,  and  not  even  probable.  On  February  7,  1809,  the  three  group* 
Bigelow  V.  Calumet  ft  H.  Hin.  Co.  S4  C  of  defendant*  above  named,  up  to  that 
C.  A.  13,  167  Fed.  7Z1 ;  Anderwin  v.  United  time  separate,  organiced  tha  United  Shoe 
State.,  171  U.  S.  004,  43  L.  ed.  300,  10  Sup  Machinery  Company,  and  turned  over  to 
Ct  Rep.  60;  Field  v.  Barber  Asphalt  PaV'  that  company  the  atoek.  and  busines*  of 
ing  Co.  194  U.  S.  018,  48  L.  ed.  1142,  24  the  aeveral  corporations  that  they  reapee- 
Sup.  Ct.  Rep.  784;  Standard  Oil  Co.  United  tively  controlled.  The  new  company  now 
SUtea,  821  V.  S.  1,  66  L.  ed.  619,  34  L.R.A  makes  all  the  machine*  that  had  bam 
{If.S.}  834.  31  Bap.  Ct  Bep.  SD2,  Ann.  Caa  made  in  different  place*,  at  a  aingla  new 
Jffis  jy.  r$4.  iMtory  at  Bvmh,  Uaataohaaett.,  and  di- 
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reetly,  or  through  rabsidiary  companies, 
earriea  on  all  tha  commerce  among  the 
atatea  that  had  been  carried  on  independ- 
ently fay  the  constituent  companies  before. 
The  defendants  hsTe  ceased  to  sell  shoe 
machinery  to  the  shoe  manufacturers.  In- 
stead, they  only  let  machines,  and  on  the 
eondition  that  unless  the  shoe  manufac- 
turers use  only  machines  of  the  kinds  men- 
tioned, furnished  by  the  defendants,  or  if 
they  use  any  such  machines  furnished  by 
other  machinery  makers,  then  all  machines 
let  by  the  defendants  shall  be  taken  away. 
This  condition  they  constantly  have  en- 
forced. The  defendants  are  alleged  to  have 
done  the  acts  recited  with  intent  unreason- 
ably to  extend  their  monopolies,  rights, 
and  control  over  commerce  among  the 
states;  to  enhance  the  value  of  the  same 
at  the  expense  of  the  public;  and  to  dis- 
courage others  from  inventing  and  manu- 
facturing machines  for  the  work  done  by 
those  of  the  defendants.  The  organization 
of  the  new  company  and  the  turning  over 
of  the  stocks  and  business  to  i(  are  al- 
leged to  constitute  a  breach  of  the  Sher- 
man act. 

It  is  to  be  observed  that  the  conditions 
now  inserted  in  the  leases  are  not  alleged 
to  have  been  contemporaneous  with  the 
combination,  or  to  have  been  contemplated 
when  it  was  made.  The  district  court  con- 
strued the  indictment  as  confined  to  the 
combination  of  February  7;  that,  is,  simply 
to  the  merger  of  the  companies,  without  re- 
gard to  the  leases  subsequently  made  (196 
S17]Fed.  692,  694) ;  *and  we  have  no  juris- 
diction to  review  this  interpretation  of  the  in- 
dictment. United  States  v.  Patten,  January 
6,  1913  [226  U.  S.  526,  ante,  333,  33  Sup. 
Ct.  Rep.  141].  Hence  the  only  question 
before  us  is  whether  that  combination, 
taken  by  itself,  was  within  the  penalties 
of  the  Sherman  act.  The  validity  of  the 
leases,  or  of  a  combination  contemplating 
them,  cannot  be  passed  upon  in  this  cai^. 

Thus,  limited,  the  question  does  not  re- 
quire lengthy  discussion,  and  a  large  part 
of  the  argument  addressed  to  us  concerned 
matters  not  open  here.  On  the  face  of  it 
the  combination  was  simply  an  effort  after 
greater  efficiency.  The  business  of  the  sev- 
eral groups  that  combined,  as  it  existed 
before  the  eombination,  is  assumed  to  have 
been  legal.  The  machines  are  patented, 
making  them  is  a  monopoly  in  any  case, 
the  exclusion  of  competitors  from  the  use 
of  them  is  of  the  very  essence  of  the  right 
conferred  by  the  patents.  Paper  Bag  Patent 
Case  (Continental  Paper  Bag  Co.  v.  Eastern 
Paper  Bag  Co.)  210  V.  B.  405,  429,  ff2  L. 
ST  £f,  Mt 


ed.  1122,  1132,  28  Sup.  Ct  Rep.  748,  and 
it  may  be  assumed  that  the  success  of  the 
several  groups  was  due  to  their  patents 
having  been  the  best.  As,  by  the  inter- 
pretation of  the  indictment  below  ( 196  Fed. 
591)  and  by  the  admission  in  argument 
before  us,  they  did  not  compete  with  one 
another,  it  is  hard  to  see  why  the  coUectivi 
business  should  be  any  worse  than  its  com- 
ponent  parts.  It  is  said  that  from  70  to 
80  per  cent  of  all  the  shoe  machinery  busi- 
ness was  put  into  a  single  hand.  This  ii 
inaccurate,  since  the  machines  in  question 
are  not  alleged  to  be  types  of  all  the  ma- 
chines used  in  making  shoes,  and  since 
the  defendants'  share  in  commerce  among 
the  states  does  not  appear.  But  taking  t1 
as  true,  we  can  see  no  greater  objection 
to  one  corporation  manufacturing  70  pei 
cent  of  three  nonoompeting  groups  of  pat 
ented  machines  collectively  used  for  mak- 
ing a  single  product  than  to  three  corpo- 
rations making  the  same  proportion  ol 
one  group  each.  The  disintegration  aimed 
at  by  the  statute  does  not  extend  to  redu- 
cing  all  manufacture  to  isolated  units  of  th< 
lowest  degree.  *It  is  M  lawful  for  one[S  18 
corporation  to  make  every  part  of  a  stean 
engine,  and  to  put  the  machine  together 
as  it  would  be  for  one  to  make  the  boilen 
and  another  to  make  the  wheels.  Unti] 
the  one  intent  is  nearer  accomplishment 
than  it  is  by  such  a  juxtaposition  alone,  n< 
intent  could  raise  the  conduct  to  the  dig 
nity  of  an  attempt.  See  Virtue  v.  Cream 
ery  Package  Mfg.  Co.  Jan.  20,  1913  [221 
U.  8.  8,  ante,  893,  S3  Sup.  Ct.  Rep.  202]; 
Swift  k  Co.  V.  United  States,  196  U.  S 
376,  396,  49  L.  ed.  618,  624,  26  Sup.  Ct 
Rep.  276. 

It  was  argued  as  an  afterthought  thai 
the  act  of  March  2,  1907,  chap.  2664,  84 
Stat  at  L.  1246,  under  which  the  United 
States  took  this  writ  of  error,  was  repealed 
by  the  Judicial  Code  of  March  8,  1911 
chap.  231,  36  Stat  at  L.  1087,  1168,  U.  S 
Comp.  Stat  Supp.  1911,  pp.  128,  244.  Bui 
it  is  not  mentioned  among  the  statutes  ex 
pressly  repealed  by  §  297  of  the  latter  act 
it  is  not  superseded  by  any  other  regula 
tions  of  the  matter,  it  is  a  special  provi 
sion,  and  on  principles  similar  to  those  dis 
cussed  in  Ex  parte  United  States,  Jan.  6 
1913  [226  U.  S.  420,  ante,  281,  33  Sup.  Ct 
Rep.  170],  it  must  be  held  not  to  havi 
been  repealed.  See  further,  Johnson  v 
United  States,  226  U.  S.  406,  419,  66  L.  ed 
1142,  1147,  32  Sup.  Ct.  Rep.  748;  Petri  v 
F.  E.  Creelman  Lumber  Co.  199  U.  S.  487 
497, 60  L.  ed.  Wl,  %.%^,  ^^  %xiv  ^^^^^^X'^ 

Judgment  aStonft^. 
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ST.  LOUIS  SOUTHWESTERN  RAILWAY 
CX)MPANY  OF  TEXAS,  Plff.  in  Err., 

V. 

ROBERT  ALEXANDER. 

(See  S.  C.  Reporter's  ed.  218-228.) 

Wrlc  and  prooeM  —  serrice  on  foreign 
corporation  —  resident  director. 

1.  Servioe  of  process  upon  a  resident 
director  of  a  foreign  corporation  doing 
business  in  tlie  state  is  valid  under  the 
New  York  statute,  in  the  absence  of  the 
siher  designated  officials,  if  the  corpora- 
tion is  doing  business  in  the  state,  and 
the  cause  of  action  arose  therein. 

[For  other  cases,  see  Writ  and  Process.  III.  c, 

2,  b,  in  Digest  Sap.  Ct.  1908.] 

Writ  and  process  —  service  on  foreign 
corporation  —  doing  local  business  — 
Oarmack  amendment. 

2.  An  initial  carrier,  when  a  foreign 
corporation,  is  not  made  liable  to  suit  on 
the  contract  of  shipment  in  a  state  in  which 
it  was  not  carrying  on  business  in  the  sense 
which  has  heretofore  been  held  necessary 
to  confer  jurisdiction  because  of  any  agency 
of  a  connecting  carrier  within  that  state, 
effect^  by  the  provisions  of  the  Oarmack 
amendment  of  June  29,  1906  (34  Stat,  at 
L.  684,  chap.  3591,  U.  S.  Comp.  Stat.  Supp. 
1911,  p.  1288),  to  the  act  of  February  4, 
1887  (24  Stat,  at  L.  379,  chap.  104,  U.  S. 
Comp.  Stat.  Supp.  1911,  p.  1284),  requir- 
ing the  initial  carrier  receiving  freight  for 
transportation  in  interstate  commerce  to 
obligate  itself  to  carry  to  final  destination, 
nsing  the  lines  of  connecting  carriers  as 
Ks  agencies. 
(For  other  cases,  see  Writ  and  Process,  III.  e. 

2.  b.  in  Digest  Sop.  Ct.  1908.) 

Writ  and  process  —  service  on  foreign 
corporation  —  doing  business. 

8.  A  foreign  railway  company   is  doing 

business  within   the   state,   so   far  as   the 

question   of   its   amenability  to  service   of 

process  there  is  concerned,  where  its  local 

representative  undertakes  to  act  for  and 

represent  it,  negotiating  for  it,  and  in  its 

behalf   declining  to  adjust  a   claim    made 

against  it. 

(For  other  cases,  see  Writ  and  Process,  III.  c. 
X  b,  in  Digest  Sop.  Ct.  1908.] 

[No.   738.] 

Submitted  December  2,  1912.    Decided  Feb 

ruary  3,  1913. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Southern  District 
of  New  York  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  against  a  foreign 
railway  company.    Affirmed. 
The  facts  are  stated  in  the  opinion. 

NoTB. — As  to  who  may  be  served  witli 
prone^B  in  suit  against  foreign  corporation — 
«M-  note  to  Foater  v,  CbmrieB  Betcher  Lum 
A?r  Cfe.  £S  L,RJL  490, 


Messrs.  liawrence  Greer  and  F.  C. 
Nicodemus,  Jr.,  submitted  the  cause  for 
plaintiff  in  error: 

The  requirements  of  due  process  of  law 
forbid  that  a  corporation  be  held  amenable 
to  service  of  process  in  a  foreign  jurisdiction 
unless  engaged  in  business  therein  of  such 
character  and  in  such  a  manner  and  to  such 
an  extent  as  to  bring  itself  within  the  juris- 
diction, so  that  service  of  process  upon  an 
agent  directly  representing  the  authority  of 
the  corporation  would  constitute  reasonable 
notice  to  the  corporation  to  appear  and  de- 
fend. 

Lafayette  Ins.  Co.  v.  French,  18  How.  405, 
15  L.  ed.  461;  St.  Clair  v.  Cox,  106  U.  S. 
350,  27  L.  ed.  222,  1  Sup.  Ct.  Rep.  354; 
Mexican  C.  R.  Co.  v.  Pinkney,  149  U.  S.  194, 
37  L.  ed.  699,  13  Sup.  Ct.  Rep.  859;  Con- 
necticut Mut.  L.  Ins.  Co.  V.  Spratley,  172 
U.  S.  602,  43  L.  ed.  569,  19  Sup.  Ct.  Rep. 
308 ;  Pennsylvania  Lumbermen's  Mut.  F.  Ins. 
Co.  V.  Meyer,  197  U.  S.  407,  49  L.  ed.  810, 
25  Sup.  Ct.  Rep.  483;  Green  v.  Chicago,  B. 
k  Q.  R.  Co.  205  U.  S.  530,  51  L.  ed.  916,  27 
Sup.  Ct.  Rep.  595. 

No  act  of  Congress,  either  expressly  or  by 
implication,  undertakes  to  burden  such  in- 
terstate commerce  by  subjecting  the  carrier 
engaged  therein  to  the  jurisdiction  of  a 
court  foreign  to  its  domicil,  and  until  Con- 
gress itself  speaks  its  silence  must  be  deemed 
equivalent  to  a  declaration  that  in  this 
aspect  interstate  commerce  shall  remain 
free  and  un trammeled. 

Hall  V.  DeCuir,  95  U.  S.  485,  24  L.  ed.  549 ; 
Pullman  Co.  v.  Adams,  189  U.  S.  420,  47 
L.  ed.  877,  23  Sup.  Ct.  Rep.  494;  Allen  v. 
Pullman's  Palace  Car  Co.  191  U.  S.  171,  181, 
48  L.  ed.  134,  139,  24  Sup.  Ct.  Rep.  39. 

Mr.  Phelan  Beale  submitted  the  cause 
for  defendant  in  error: 

The  cause  of  action  herein  arose  within 
tlie  state  of  New  York,  and  certain  acts  were 
to  be  performed  there  which  bring  the  case 
within  the  purview  of  Pennsylvania  Lumber- 
men's Mut.  F.  Ins.  Co.  V.  Meyer,  197  U.  S. 
407,  49  L.  ed.  810,  25  Sup.  Ct.  Rep.  483; 
therefore  the  service  herein  must  be  sus- 
tained. 

Illinois  C.  R.  Co.  v.  Beebe,  174  111.  13,  43 
L.R.A.  210,  66  AuL  St.  Rep.  253,  50  N.  E. 
1019;  Waldron  v.  Canadian  P.  R.  Co.  22 
Wash.  263,  60  Pac.  653;  Union  Nat.  Bank 
V.  Chapman,  169  N.  Y.  538,  57  L.R.A.  513, 
88  Am.  St.  Rep.  614,  62  N.  E.  672; 
Scudder  v.  Union  Nat.  Bank,  91  U.  S. 
406,  413,  23  L.  ed.  245,  249;  Coghlan 
V.  South  Carolina  R.  Co.  142  U.  S. 
101,  111,  35  L.  ed.  951,  954,  12  Sup. 
Ct.  Rep.  150;  Connecticut  Mut.  Life 
Vssur.  Co.  V.  Cleveland,  C.  ft  C.  R.  Co.  23 
(low.  Pr.  18Q.;  Burckle  v.  Eckhart,  3  N.  Y. 


IVU.                             ST.  LOUIS  S.  W.  R.  CO.  v.  ALEXAKDBR.                        CSl-fiM 

132;  Hil1«T  *.  BurlingtOD  &  M.  River  B.  Co.  tpect  to   tlie  portion   of   tlie    route  beyMd 

70  N.  y.  224;  Btrawn  t.  Edward  J.  Brandt-  Ite  ovtn   line. 

Dent  Co.  71  App.  Div.  236,  75  N.  Y.  Supp.  "Sec.  3.  Claim*  for  loM,  damage,  or  dttmj 

698,  ftfflrmed   in   ITS   N.   Y.   463,  67    N.   K.  must    be    made    in    writing    to    the    ckrr'Mr 

lOOOi   Childa  V.  Harris  Mfg.  Co.  104  N.  ¥.  it  tlie  point  of  delivery  or  at  tlie  poiat  of 

480,  11  N.  B.  00;  EllJa  v.  Willard,  0  N.  Y.  irigin,    within    four    montlia  after   deUvery 

S2&.  of    the    property.     .     .     .     UoleM    daima 

The  deciaion  in  the  owe  of  Atlantic  Coaat  <ire  ao  made,  the  carrier  aliail  not  be  lik- 

Line  B.  Co.  v.  Riverside  Milla,  219  U.  S.  166.  lile." 

55  L.  ed.  167,  SI  L.R.A.(N.S.)    T,  31   Sup.  The  route,  aa  ahown  by  the  bill  of  lading, 

Ct  Rep.  IM,  et  al.,  eonatruing  the  Carmack  was  "Cotton  *Belt  to  Eatt  St.  Louis.IISS 

amendment  to  the  Hepburn  act,  abowa  con-  i^are  of  Big  4  E.  St.  Louia,  care  of  Nickel 

cluaively  that  the  plaintiff  in  error  was  ac-  Plate    Route."     On   December  S,    IBIO,   the 

tually  engaged  in  doing  biuinesi  witbin  the  freight  was  delivered  in  a  damaged  oondition 

state  of  New  York.  to  the  defendant  in  error,  to  whom  tbe  KO 

See  also  Galveston,  H.  &  S.  A.  R.  Co.  v.  of  lading  had  been  indoraed. 

Wallace,  223  U.  S.  481,  OS  L.  ed.  616,  32  Sup.  Alexander  brought  suit  on  July  10,  1011, 

Ct  Rep.  200.  against    the    plaintiff    in    error    in    the   su- 
preme   court    of    New    York    county,    and 

Mr.  Justice  Day  delivered  tho  opinion  of  caused  ■uromon*  to   be  served   upon  Law- 

the  court:  rence    Greer,    one    of    tbe   directora    of    the 

The  defendant  in  error,  Alexander,  Bled  plaintiff  in  error,  residing  in  New  York, 
his  complaint  against  the  plaintiff  in  error,  in  accordance  with  the  laws  of  New  York. 
SS9]SL  Louis  Southwestern  Railway  'Com-  Subsequently  tbe  case  waa  removed  to  the 
pany  of  Tezaa,  a  Texaa  corporation,  in  United  States  circuit  court  on  tbe  ground 
tbe  supreme  court  of  New  York  county,  to  ot  diversity  of  eiticenship.  The  plaintiff 
recover  damages  for  loss  sustained  by  him,  in  error  Sled  a  motion  to  vacate  and  quash 
arising  from  the  alleged  negligence  of  tbe  the  attempted  service  ot  summons,  and  to 
railway  company  in  failing  to  properly  ice  dismiss  the  cause  "for  want  ot  jurisdi^ 
and  re-ice  certain  poultry  shipped  from  tlon  over  the  person  of  St.  Louia  South- 
Waco,  Texaa,  to  New  York  city,  under  a  western  Railway  Company  of  Texas,  tor 
bill  of  lading  given  by  the  railway  com-  tbe  reason  that  said  St.  Louia  Southwestern 
pany  to  the  shipper,  tbe  Texas  Packing  Railway  Company  of  Texas  is  a  foreign 
Company.  Upon  the  petition  of  the  rail-  eorporation,  organized  and  existing  undsr 
way  company  the  case  was  removed  to  the  the  laws  of  the  state  of  Texaa,  ia  not  do- 
circuit  court  of  the  United  States  for  the  ing  business  witbin  tbe  state  of  New  York, 
southern  diatrict  of  New  York.  That  is  not  found  within  said  state,  and  is  not 
court  denied  a  motion  to  vacate  and  quash  amenable  to  service  therein,  and  has  not 
•lervice  of  summons  and  to  dismiss  tor  wsnl  waived  due  service  of  summons  herein  by 
of  jurisdiction,  and  upon  trial  judgment  voluntary  appearance  or  otherwise."  The 
was  entered  for  tbe  defendant  in  error,  circuit  court  denied  tbe  motion,  holding 
I'he  district  court,  succeeding  to  the  juris-  that  the  service  was  in  accordance  with 
diction  ot  the  circuit  court,  allowed  a  writ  the  New  York  laws,  provided  the  action 
of  error,  and  certlfled  to  this  court  the  arose  In  that  state,  and  that  the  action 
question  of  jurisdiction  under  S  238  of  the  did  so  arise,  for,  although  the  contract 
Judicial  Code.  36  Btet.  at  L.  1087,  chap.  "■•  ■"■d*  '»  Texas,  it  called  tor  delivery 
231,  U.  S.  Comp.  Stat.  Supp.  1011,  p.  128.  "^   New    York,    and   the   bill   of   lading   r^ 

When  the  plaintiff  in  error  received  the  <1""'^   **""'  *''«  '''"™  ^  preaented  to  the 

poultry  from   the  Texas  Packing  Company  ?*"'!'  "'J  ""^^P"'"*  "'  delivery;  and  hold- 

at  Waco  on  November  26,    1010,  tor  shi^  "■»    '"'**'*'■    that     upon    the    authority    of 

.   .     „ V    1.     -i      -i  J  II        J  .    .V  Atlantic    Coast    Line    R    Co.    v,    Riversldfl 

inent  to  New  York  city,  't  delivered  to    he  „  ,^     3,5    „     g.    186,   56    L.    ed.    167,    SI 

packing  company  .  through  bill   of  Wing  L.R^.fN^.)    7.  31   Sup.  Ct.  Rep.  164.  and 

in    which    It    acknowledged    receipt   of    the  p,„      \„„i;    Lumbermen's    Mut.    F.    Ins. 

property,  and  agreed  to  carry  the  freight  (,„.  ,.  Meyer,  1B7  U.  S.  407,  49  L.  ed.  810, 

"to  Its  usual  place  of  delivery  at  said  d«i-  g,  ^^^    c^^  ^^    ^^3    „„j„  ^^^  Carmack 

tination,  if  on  ita  road,  otherwise  to  deliver  ^e„dment  to  the  Hepburn  act   (34  SUt. 

to    another    carrier    on    the    route    to    said  at  U  084,  69S,  chap,  3B91,  g  7,  U.  S.  Comp. 

destination,"    and    in    which    was    set    out,  sut.    Supp.    1911,    pp.    1288,    1307),    tbs 

among  others,   tbe  following  conditions:  plaintiff  in  error  was  doing  business  in  ths 

"See.    2.  In    iuuing    tbia    bill    of    lading  lUte  of  New   York  to  the  extent  that  the 

this  company  agrees  to  transport  only  over  Federal  courts  acquired  *\'ai\«A\c\.\<Q&Q\\>%4 

Its  own  line,  and  except  as  otherwise  pro-  a  removed  cau«e  m  NtU\cS^  vuo.Ta(nAV«&\«^ 

vided  l(f  Isir,  McU  oolj  u  ageat  with  re-  setrsd  \n  kccoi&^TkM  -«\\Xl  V^w  1^».^A  \« 
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After  an  answer  had  been  filed  by  th'^ 
plaintiff  in  error,  trial  was  had  in  the 
district  court  (the  Judicial  Code  having  be- 
come effective),  the  plaintiff  in  error  duly 
renewing,  at  the  opening  of  the  trial  and 
subsequent  stages,  its  motions  to  vacate  and 
quash  the  service  and  to  dismiss  the  ac- 
tion for  want  of  jurisdiction,  which  was 
denied  upon  the  authority  of  the  prior  or- 
der. After  final  judgment  had  been  entered 
upon  the  verdict  for  the  plaintiff,  the  dis- 
trict court  certified  to  this  court  the  ques- 
tion of  jurisdiction. 

The  record  discloses  the  following  facts 
in  regard  to  the  relationship  existing  be- 
tween the  plaintiff  in  error  and  the  St. 
Louis  Southwestern  Railway  Company  and 
their  activities  in  the  state  of  New  York: 
The  St  Louis  Southwestern  Railway  Com- 
pany, a  Missouri  corporation,  and  the 
plaintiff  in  error,  comprise  what  is  com- 
monly known  as  the  "Cotton  Belt 
Route."  running  from  St.  Louis,  Mis- 
souri, through  the  states  of  Illinois, 
Missouri,  Tennessee,  Arkansas,  and  Louis- 
iana into  Texas,  with  nearly  one  half  of 
the  mileage  in  Texas.  A  map  of  the  two 
roads  contained  in  their  "Official  List," 
showing  the  route  of  the  system,  makes  no 
distinction  whatsoever  between  the  track- 
age routes  of  the  two  lines. 

All  the  stock  of  the  plaintiff  in  error, 
save  qualifying  shares,  is  owned  by  the 
Missouri  company,  and  the  funded  debt, 
mortgages,  and  other  obligations  and  as- 
sets of  the  plaintiff  in  error  are  owned 
and  controlled  by  the  Missouri  company. 
In  a  certain  application  to  the  New  York 
Stock  Exchange,  requesting  it  to  list  se- 
curities of  the  Missouri  company,  made 
by  the  secretary  of  that  company,  it  was 
stated  that  the  proceeds  were  to  be  used 
for  equipping  and  extending  certain  branch- 
es of  the  plaintiff  in  error.  Certain  banks 
and  trust  companies  in  New  York  city  act 
as  registrars,  trustees,  transfer  agents,  and 
2  2  5] agents  *for  the  two  companies,  the  ob- 
ligations being  secured  by  mortgages  upon 
the  properties  of  both  corporations. 

The  general  officer^  and  agents  of  one 
eompany  hold  similar  positions  with  the 
other.  The  annual  report  of  the  plaintiff 
in*  error  and  the  Missouri  company  are  com- 
bined, and  the  Texas  company  referred  to 
M  a  part  or  division  of  Uie  Missouri  cor- 
poration. Throughout  the  report  reference 
ii  mads  to  the  "entire  system,"  and  in  va- 
rious respects  the  two  lines  are  treated  as 
CBS  system. 

It  farther  is  shown  that  upon  the  door 

9f  an  office   in  New  York  city  there  ap- 

pemn  the  sign  "Cotton  Belt  Route,"  whicl 

wordib  mre  mUo  found  on  the  stationery  of 

^A»  pUUntUr  in   error  Mud   the  Misiaiiri 


company,  and  that  beneath  the  symbol  ap 
pears  "St.  Louis  Southwestern  Lines,"  and 
underneath  the  names  of  P.  H.  Coombs, 
General  Eastern  Freight  and  Passenger 
Agent,  and  C.  W.  Braden,  Traveling 
Freight  Agent.  In  official  pamphlets  of 
the  two  roads  the  names  of  the  plaintiff  in 
error  and  the  St.  Louis  Southwestern  Rail- 
way Company  are  bracketed  together  to 
show  that  they  constitute  the  Cotton  Belt 
Route. 

Before  the  action  was  commenced  the  de- 
fendant in  error  had  considerable  corre- 
spondence in  regard  to  the  claim  with  P. 
H.  Coombs,  of  the  New  York  office,  in 
which  the  defendant  in  error  stated  that 
the  plaintiff  in  error  was  the  initial  car- 
rier, and  as  such  would  be  held  liable  for 
the  amount  of  the  damage.  Replies  were 
received  to  all  such  letters,  acknowledging 
receipt,  and  showing  the  attention  and 
investigation  which  the  claim  was  receiv- 
ing, and  stating  that  all  claims  were 
handled  by  the  general  offices  at  either 
St  Louis  or  Tyler,  Texas,  and  that  the 
letters  were  being  sent  to  the  St.  Louis 
office  of  the  Missouri  company,  and  that 
it  was  hoped  a  satisfactory  reply  from  the 
St.  Louis  office  would  be  received  at  an 
early  date.  One  letter  was  forwarded  to 
S.  C.  Johnson,  auditor  of  the  Missouri 
Company,  Freight  Claim  Division,  and  gen- 
eral ^adjuster  of  all  freight  claims  of [229 
the  Cotton  Belt  Route,  who  replied  that  he 
would  review  the  matter  and  write  fully 
regarding  the  company's  position. 

In  this  class  of  cases,  where  it  is  un- 
dertaken to  hold  a  corporation  personally 
liable  in  a  foreign  jurisdiction,  two  ques* 
tions  ordinarily  arise:  the  first.  Was  the 
corporation  within  the  jurisdiction  in  which 
it  is  sued?  the  second.  Was  process  duly 
served  upon  an  authorised  agent  of  the  cor- 
poration? As  to  the  latter  question,  there 
is  little  difficulty  in  this  case.  The  cause 
of  action  having  accrued  in  New  York  by 
the  failure  to  keep  the  contract  for  the 
safe  delivery  of  the  goods  there,  the  serv- 
ice could  be  properly  made  under  the  New 
York  statute,  in  the  absence  of  other  desig- 
nated officials,  upon  the  resident  director. 
Pennsylvania  Lumbermen's  Mut.  F.  Ins.  Co. 
V.  Meyer,  supra. 

The  other  question  as  to  the  presence  of 
the  corporation  within  the  jurisdiction  of 
the  court  in  which  it  was  sued  raises  more 
difficulty.  A  long  line  of  decisions  in  this 
court  has  established  that  in  order  to  ren- 
der a  corporation  amenable  to  service  of 
process  in  ft  foreign  jurisdiction  it  must 
appear  that  the  corporation  is  transacting 
business  in  that  district  to  suieh  an  exteni 
as  to  subject'  it  to  the  jurisdiction  and 
laws  thereol.   Lafayette  Ins.  Co.  v.  Frsneh. 


191t. 
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18  How.  404,  16  L.  ed.  461;  St  Clair  t. 
Ck>z,  106  U.  8.  860,  27  L.  ed.  222,  1  Sup. 
Ct  Rep.  364;  Golde^  ▼.  Morning  News, 
166  U.  S.  618,  39  L.  ed.  617,  16  Sup.  Ct. 
Rep.  669;  Gonley  t.  Mathieeon  Alkali 
Workf,  100  U.  S.  406,  47  L.  ed.  1113,  23 
Sup.  Ct.  Rep.  728;  Oeer  t.  Mathieson  Al- 
kali Works,  190  U.  S.  428,  47  L.  ed.  1122, 
23  Sup.  Ct.  Rep.  807;  Peterson  v.  Chicago, 
R.  L  4  P.  R.  Co.  206  U.  S.  364,  61  L.  ed. 
84,  27  Sup.  Ct.  Rep.  613;  Green  t.  Chicago, 
B.  k  Q.  R.  Co.  206  U.  S.  530,  61  L.  ed. 
916,  27  Sup.  Ct  Rep.  506;  Mechanical 
Appliance  Co.  t.  Castleman,  216  U.  S.  437, 
64  L.  ed.  272,  30  Sup.  Ct  Rep.  126; 
Hemdon-Carter  Co.  ▼.  James  N.  Norris 
Son  k  Co.  224  U.  S.  406,  66  L.  ed.  867,  32 
Sup.  Ct  Rep.  660. 

In  the  court  below  it  was  adjudged  that 
the  so-called  Carmack  amendment,  under 
the  eireumstances  here  detailed,  had  had 
the  effect  of  making  the  corporation  liable 
to  suit  in  New  York,  and,  because  of  the 
SS7]agenc7  within  *New  York  of  the  con- 
necting carrier,  effected  by  that  statute,  must 
be  held  to  be  there  present  and  subject  to 
serrice  of  process.  In  view  of  the  recent 
consideration  of  the  Carmack  amendment 
in  this  court  it  is  unnecessary  to  now  enter 
upon  any  extended  discussion  of  it.  The 
object  of  the  statute  was  to  require  the 
initial  carrier  receiving  freight  for  trans- 
portation in  interstate  commerce  to  obli- 
gate itself  to  carry  to  the  point  of  desti- 
nation, using  the  lines  of  connecting  car- 
riers as  its  agencies,  thus  securing  for  the 
benefit  of  the  shipper  unity  of  transporta- 
tion and  reaponsibility.  Atlantic  Coast 
Line  R.  Co.  v.  Riverside  Mills,  210  U.  S. 
203,  66  L.  ed.  181,  31  L.ItA.(N.S.)  7,  31 
Sup.  Ct  Rep.  164.  The  provisions  of  the 
amendment  had  the  effect  of  facilitating 
the  remedy  of  the  shipper  by  making  the 
initial  carrier  responsible  for  the  entire 
carriage,  but  the  amendment  was  not  in- 
tended, as  we  view  it,  to  make  foreign  cor- 
porations through  connecting  carriers  liable 
to  suit  in  a  district  where  they  were  not 
carrying  on  business  in  the  sense  which 
has  heretofore  been  held  necessary  to  con- 
fer jurisdiction. 

We  reach  the  conclusion  that  this  case 
is  to  be  decided  upon  the  principles  which 
have  heretofore  prevailed  in  determining 
whether  a  foreign  corporation  is  doing 
business  within  the  district  in  such  sense  as 
to  subject  it  to  suit  therein.  This  court 
has  decided  each  case  of  this  character 
upon  the  facts  brought  before  it.  and  has 
l^d  down  no  all-embracing  rule  by  which 
It  may  be  determined  what  constitutes  the 
doing  of  business  hj  B  foreign  corporatiou 


in  such  manner  as  to  subject  it  to  a 
given  jurisdiction.  In  a  general  way  it 
may  be  said  that  the  business  must  be  such 
in  character  and  extent  as  to  warrant  the 
inference  that  the  corporation  has  subject- 
ed itself  to  the  jurisdiction  and  laws  of  the 
district  in  which  it  is  served,  and  in  which 
it  is  bound  to  appear  when  a  proper  agent 
has  been  served  with  process.  Lafayette 
Ins.  Co.  V.  French,  18  How.  407,  16  L.  ed. 
462;  Green  v.  Chicago,  B.  4  Q.  R.  Co.  206 
U.  S.  632,  61  L.  ed.  017,  27  Sup.  Ct.  Rep. 
606.  Applying  the  general  principles 
*  which  we  regard  as  settled  by  this[228 
court.  Was  this  company  doing  business  in 
the  state  of  New  York  in  that  sense? 

The  testimony  discloses  that  the  two 
roads  together  constitute  a  continuous  line 
from  St.  Louis,  through  the  states  of  Illi- 
nois, Missouri,  Tennessee,  Arkansas,  and 
Louisiana  into  Texas,  and  are  together 
known  as  the  "Cotton  Belt  Route."  This 
combination  has  an  office  in  the  city  of 
New  York,  upon  the  door  of  which,  am 
upon  the  stationery  and  literature  of  the 
companies,  the  symbol,  "Cotton  Belt 
Route,"  is  found  in  use.  Underneath  ap- 
pears the  general  description,  "St.  Louis 
Southwestern  Lines,"  and  there  is  also 
named  a  general  eastern  freight  agent  and 
traveling  freight  agent  of  the  lines.  With 
this  joint  freight  agent  at  the  office  in 
New  York  the  matter  of  the  plaintiff's 
claim  was  taken  up  and  considered,  and 
correspondence  concerning  it  was  had 
through  his  office,  and  a  settlement  of  the 
claim  attempted.  It  was  only  after  such 
negotiations  for  a  settlement  had  failed 
that  this  action  was  brought  Here,  then, 
was  an  authorized  agent  attending  to  this 
and  presumably  other  matters  of  a  kindred 
character,  undertaking  to  act  for  and  rep- 
resent the  company,  negotiating  for  it,  and 
in  its  behalf  declining  to  adjust  the  claim 
made  against  it  In  this  situation  we 
think  this  was  the  transaction  of  business 
in  behalf  of  the  company  by  its  authorized 
agent  in  such  manner  as  to  bring  it  within 
the  district  of  New  York,  in  which  it  was 
sued,  and  to  make  it  subject  to  the  serv- 
ice of  process  there.  See,  in  this  connec- 
tion, Pennsylvania  Lumbermen's  Mut  F. 
Ins.  Co.  T.  Meyer,  107  U.  S.  416,  40  L. 
ed.  813,  26  Sup.  Ct.  Rep.  483;  Commercial 
Mut  Acci.  Co.  V.  Davis,  213  U.  S.  246, 
255,  63  L.  ed.  782,  787,  20  Sup.  Ct.  Rep. 
445. 

In  our  opinion  the  court  did  not  err  in 
holding  the  corporation  subject  to  process 
and  duly  served  in  this  casQ, 

Judgment  a!&TiDft4^ 
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Sa»)  'JOHN  E.  SCOTT,  Plff.   in  Err.,  property   of   the   UniUd   States,  lubject  to 

V.  dispOBBl  bj  it. 

CHARLES  P.  LATTIG  and  Robert  Green.  '""'^Jp^'J-f  IS^S'l""  *""''  ^"  "'  *'  '°  ™'*" 
(See  8.  C.  Reporter's  ed.  228-245.)  [Ko.  88.] 

Evidence  —  presumption  —  omission  o( 

Inland  from  governtneiit  survey. 

1.  There  Ib  no  room  for  any  inference 
that  an  island  wae  not  in  existence  at  the 
time  of  the  government  surve;  ot  1868  be- 
cauie  the  field  notes  and  plat  make  no  men- 
tion of  it,  where  sucli  island  has  an  area 
ot  nearly  140  acres,  has  well  defined  banks 
rising  from  3  to  5  feet  above  high  water,  ii 
largely  covered  with  a  growth  or  wild  grass, 
Mge  brush,  and  smatl  timber,  bears  un- 
doubted evidence  of  permanency,  and  con- 
eededly  was  in  its  present  condition  only 
twelve  feara  after  the  survey. 


[For. 


II.  I 


2.  In  Dl 


geai  Sup.  Ct.   1908.1 
Public  lands  —   aurvejr  —  errors. 

2.  The  error  in  omitting  an  island  in  a 
navigable  stream  from  the  field  notes  and 
plat  ot  the  government  survey  ot  1888  did 
not  devest  the  United  States  of  title,  or 
Interpose  any  obstacle  to  a  subsequent  sur- 
rey of  the  island. 

rror  olher  cnaeii,    see    Public    Lands.    I.   e.  4, 

In   Digest  Sup.   CI.   1908. 1 
WsterB    —    title    to    bed    of    DftTl gable 

stream  — •  effect  of  statehood. 

3.  Upon  the  admjseion  of  Idaho  to  state- 
hood the  ownership  ot  the  bed  ot  the  Snalce 
river  on  the  Idaho  side  of  the  thread  of 
that  stream,  which  forms  the  state  bound- 
ary line,  passed  from  the  United  States  to 
the  state,  subject  to  the  public  rights  and 
to  the  paramount  power  of  Congress  over 
navigation. 

(For  other  case*,  see  Waters,  I.  b,  2,  Id  DUesI 

Sup,  Ct.  1908.1 
Waters  —  UII«  to  bed  —  Federal  grant. 

4.  The  disposal  by  the  United  States 
after  the  admission  of  Idaho  to  statehood 
of  fractional  eubdivjeiona  on  the  east  bank 
of  the  Snake  river,  where  it  forms  the 
boundary  between  Idaho  and  Oregon,  car- 
ried with  it  no  right  to  the  bed  of  the 
river  save  as  the  law  at  Idaho  may  have 
attached  such  a  right  to  private  riparian 
ownership  on  a  navigable  stream. 

[For  other  cases,  we  Wslera,  I.  b.  i,  In  Diseil 

Sap.  Ct.  leos.] 
Waters  —  relative  rights  of  state  and 

United  States  —  Islands. 

5.  A  large  island  on  the  Idaho  side  of 
the  Snake  river, — a  navigable  stream, 

"lahob. 
)  the  state  upon  adi 
-  come  within  the  disposing 
s    laws,    but    remained    the 


,   1012.     Decided   Feb- 
ruary 3,   1913. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  ot  Idaho  to  review  a  decree  which 
aflirmed  a  decree  of  the  District  Court  for 
Canyon  County,  in  that  state,  quieting  title 
to  an  island  in  the  Snake  river.  Reversed 
and   remanded   for   further   proceedings. 

See  same  case  below,  17  Idaho,  606,  IDT 
Pae.  47. 

The  facts  are  sUted  in  the  opinion. 

Mr.  Oliver  O.  Haga  argued  the  eaate, 
and,  with  Messrs.  James  H.  Richards  and 
McKeen  F.  Morrow,  filed  a  brief  for  plain- 
tiff in  error: 

Public  grants  convey  nothing  by  implica- 
tion ;  they  are  to  be  strictly  construed 
against  the  grantee,  contrary  to  the  usual 
policy  of  the  law  in  the  consideration  of 
grants.  Nothing  passes  by  a  public  grant 
but  that  which  is  necessarily  or  expressly 
embraced  in  its  terms. 

United  States  v.  Arredondo,  6  Pet.  601, 
8  L.  ed.  S47;  Charles  River  Bridge  v,  War- 
ren Bridge,  11  Pet.  420.  546,  9  L.  ed.  773, 
823;  Shivelyv.  Bowtby,  152  U.  B.  1,38  L.ed. 
331,  14  Sup.  Ct.  Rep.  548;  Martin  v.  Wad- 
dell,  16  Pet.  367,  411,  10  L.  ed.  097.  lOlS; 
Central  Transp.  Co.  v.  Pullman's  Palace 
Car.  Co.  130  U.  S.  24,  49,  3S  L.  ed.  SH,  64, 
11  Snp.  Ct.  Rep.  478. 

Whenever  the  question  in  any  court,  state 
or  Federal,  is  whether  the  title  to  land 
which  has  once  been  the  property  of  the 
United  States  has  paaaed  from  the  Federal 
government,  that  question  must  be  resolved 
by  the  laws  of  the  United  States. 

Wilcox  V.  Jackson,  13  Pet.  408,  61T,  10 
L.  ed.  264,  273;  Irvine  v.  Marshall,  20  How. 
958,  IS  L.  ed.  994;  Gibson  v.  Chontean,  13 
Wall.  92,  20  L.  ed.  634. 

Congress  alone  has.  under  art.  4,  j  S,  of 
the  Constitution,  the  power  to  determine  the 
manner  ot  disposing  of  the  public  lands,  and 
it  has  the  sole  power  to  declare  the  dignity 
and  effect  of  titles  emanating  from  the 
United  SUtes. 
United  States  v.  Oratoit,  14  Pet.  526,  10 


NOTK. — On  government  grant  hounded  by 
nontidal  navigable  river  as  carrying  title  to 
land  thereunder — see  notes  to  report  of  this 
ease  in  44  L.R.A.(N.S.)  107,  and  Johnson  v. 
Johnson,  24  L.RA.(N,B.)    1240. 

On  title  to  land  under  water — see  notes 
to  Ooff  r.  Coagle,  42  IaILA.  161,  and  Kin- 
*»!/  r.  Turgeon,  1  L,Jt.4.(N.8.}   782. 


On  the  power  of  Congress  to  grant  land 
under  navigable  water  in  the  territories — 
see  note  to  Kneeland  v.  Korter,  1  L.R.A. 
(N.S.)   746. 

On  the  title  to  islands — see  notes  to  Hol- 
man  v.  Hodges.  S8  L.R.A.  073,  and  Wilson 
V.  Watson,  36  L.RjL(N,S.)  S27- 
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L.  ed.  578;  Bagnell  v.  Broderick,  13  Pet. 
436,  10  L.  ed.  235;  Downes  ▼.  Bidwell,  182 
U.  a  268,  45  L.  ed.  1099,  21  Sup.  Ct.  Rep. 
770;  Kean  t.  Calumet  Canal  &  Improv.  Co. 
190  U.  S.  466,  47  U  ed.  1139,  23  Sup.  Ct. 
Rep.  651. 

The  United  States  holds  the  title  to  the 
beds,  below  high-water  mark,  of  the  navi- 
gable streams  within  a  territory  for  the 
benefit  of  the  whole  people,  and  in  trust  for 
the  state  or  states  to  be  ultimately  created 
out  of  such  territory. 

Shively  v.  Bowlby,  152  U.  S.  1,  28,  38  L. 
ed.  331,  342,  14  Sup.  Ct.  Rep.  548;  Weber 
V.  State  Harbor  Comrs.  18  Wall.  57,  21  L. 
cd.  708;  Packer  v.  Bird,  137  U.  S.  661,  34 
L.  ed.  819,  11  Sup.  Ct.  Rep.  210;  Knight  v. 
United  Land  Asso.  142  U.  S.  161,  35  L.  ed. 
974,  12  Sup.  Ct.  Rep.  258;  San  Francisco  t. 
Leroy,  138  U.  S.  656,  34  L.  ed.  1096,  11  Sup. 
Ct.  Rep.  364;  McGilvra  ▼.  Ross,  215  U.  S.  70, 
54  L.  ed.  95,  30  Sup.  Ct  Rep.  27. 

In  the  United  States  the  law  does  not  dis- 
tinguish between  tidal  streams  and  nontidal 
streams  which  are  navigable  in  fact. 

McGilvra  v.  Ross,  215  U.  S.  70,  54  L.  ed. 
95,  30  Sup.  Ct  Rep.  27;  Barney  v.  Keokuk, 
94  U.  S.  324,  24  L.  ed.  224;  The  Genesee 
Chief  V.  Fitzhugh,  12  How.  443,  13  L.  ed. 
1058;  Shively  v.  Bowlby,  152  U.  S.  1,  38  L. 
ed.  331,  14  Sup.  Ct  Rep.  548. 

Grants  by  Congress  of  portions  of  the  pub- 
lic lands  within  a  territory  to  settlers  there- 
on, though  bordering  on  or  bounded  by  nav- 
igable waters,  convey  of  their  own  force  title 
to  the  upland  only,  or  what  lies  above  ordi- 
nary high-water  mark.  And  such  grants  do 
not  impair  the  title  and  dominion  of  the  fu- 
ture state,  when  created,  to  the  bed  of  the 
stream  below  ordinary  high-water  mark. 

Shively  v.  Bowlby,  152  U.  S.  1,  38  L.  ed. 
331,  14  Sup.  Ct  Rep.  548;  McGilvra  v.  Ross, 
215  U.  S.  70,  54  L.  ed.  95,  30  Sup.  Ct  Rep. 
27;  Eldredge  v.  Trezevant,  160  U.  8.  452, 
467,  40  L.  ed.  490,  498,  16  Sup.  Ct.  Rep.  345. 

The  use  of  the  shores  of  navigable  streams, 
and  the  right,  title,  or  interest  of  riparian 
proprietors,  or  the  owners  of  the  upland,  to 
such  shores  and  to  the  beds  of  the  streams, 
must  be  determined  by  the  laws  of  the  sever- 
al states,  subject  only  to  the  rights  vested 
by  the  Constitution  in  the  United  States. 

Shively  v.  Bowlby,  152  U.  S.  1,  38  L.  ed. 
331,  14  Sup.  Ct  Rep.  548;  St  Anthony 
Falls  Water  Power  Co.  v.  St  Paul  Water 
Comrs.  168  U.  S.  349,  361,  42  L.  ed.  497, 
502,  18  Sup.  Ct  Rep.  167;  St  Clair  County 
V.  Lovingston,  23  Wall.  4\  68,  23  L.  ed.  59, 
63;  Barney  v.  Keokuk,  94  U.  S.  338,  24  L. 
ed.  228;  Illinois  C.  R.  Co.  v.  Chicago,  176  U. 
S.  646,  660,  44  L.  ed.  622,  627,  20  Sup.  Ct. 
Rep.  509;  Goodtitle  ex  dem.  Pollard  v. 
Kibbe,  9  How.  471,  IS  L.  ed.  220;  Packer  t. 
Bir^,  2Sr  U.  8.  661,  84  L.  ed.  819,  11  Sup. 
ST  If.  ed. 


Ct  Rep.  210;  Scranton  v.  Wheeler,  179  U. 
S.  141,  187,  45  L.  ed.  126,  146,  21  Sup.  Ct. 
Rep.  48;  Mobile  Transp.  Co.  v.  Mobile,  187 
U.  S.  479,  47  L.  ed.  266,  23  Sup.  Ct.  Rep. 
170;  Pollard  v.  Hagan,  3  How.  212, 11  L.  ed. 
565. 

The  courts  of  the  United  States  will  con- 
strue the  grants  of  the  general  government 
without  reference  to  the  rules  of  construc- 
tion adopted  by  the  states  for  their  grants, 
but  whatever  incidents  or  rights  to  the  eoil 
under  navigable  waters,  or  below  high-water 
mark,  attach  to  the  ownership  of  the  upland 
conveyed  by  the  government,  will  be  de- 
termined by  the  states,  subject  to  the  eon- 
dition  that  their  rules  do  not  impair  the  ef- 
ficacy of  the  grants,  or  the  use  or  enjoy- 
ment of  the  property  by  the  grantee. 

Shively  v.  Bowlby,  152  U.  S.  1,  88  L,  ed. 
331,  14  Sup.  Ct  Rep.  548;  St  Anthony  Falls 
Water  Power  Co.  t.  St  Paul  Water  Comrt. 
168  U.  S.  349,  42  K  ed.  497,  18  Sup.  Ct.  Rep. 
157;  McGilvra  v.  Ross,  215  U.  S.  70,  54  L. 
ed.  95,  30  Sup.  Ct.  Rep.  27. 

Snake  river  in  Southern  Idaho  is  a  navi- 
gable stream. 

Johnson  v.  Johnson,  14  Idaho,  561,  24 
L.RJk.(N.S.)  1240,  95  Pac.  499;  Most  v. 
Ramey,  14  Idaho,  598,  95  Pac.  513. 

Whether  a  riparian  owner  holds  title  hi 
fee  to  the  center  of  a  navigable  stream,  or  to 
low-water  mark  or  high-water  mark,  must 
be  determined  by  the  laws  of  the  state  in 
which  the  uplsnd  is  situated. 

McGilvra  v.  Ross,  215  U.  S.  70,  54  L.  ed. 
95,  30  Sup.  Ct  Rep.  27 ;  Shively  v.  Bowlby, 
152  U.  S.  1,  38  L.  ed.  331,  14  Sup.  Ct  Rep. 
548. 

The  owner  in  fee  of  the  bed  of  the  river 
or  other  submerged  land  is  the  owner  of  any 
bar,  island,  or  dry  land  which  may  be  biiIh 
sequently  formed  thereon. 

St  Louis  V.  Rata,  138  U.  8.  226,  84  L.  ed. 
941,  11  Sup.  Ct  Rep.  337. 

Islands  formed  in  the  stream  before  the 
admission  of  the  state  into  the  Union  are 
subject  to  disposal  by  the  Federal  govern* 
ment  the  same  as  other  public  lands.  II 
they  are  formed  after  the  admission  of  the 
state,  the  question  whether  they  belong  to 
the  riparian  owner,  or  are  the  property  of 
the  state,  is  governed  by  local  law. 

1  Famham,  Waters,  50;  United  States  v. 
Mission  Rock  Co.  189  U.  S.  891,  47  L.  ed. 
865,  28  Sup.  Ct.  Rep.  606,  48  C.  G.  A.  641, 
109  Fed.  768;  Steinbuchel  v.  Lane,  59  Kan. 
7,  51  Pac.  886;  Shoemaker  v.  Hatch,  18  Nev. 
261 ;  Granger  v.  Swart,  Woolw.  88,  Fed.  Cat. 
No.  5,685. 

Public  agents  are  but  servants  of  the  law, 
and  if  they  depart  from  its  requirements,  the 
government  is  not  bound. 

Moffat  y.  MxixUA  ^U\«a,  WL  \i.  ^.  'l^.' 
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Murphy,  189  U.  S.  35,  47  L.  ed.  608,  23  Sup. 
Ct  Rep.  609;  Horne  v.  Smith,  159  U.  S.  40, 
40  L.  ed.  68,  15  Sup.  Ct  Rep.  988. 

The  failure  of  a  public  land  survejor  to 
survey  an  island  of  138.15  acres  of  high 
and  valuable  agricultural  land,  not  subject 
to  inundation  or  overflow,  does  not  enlarge 
the  title  conveyed  by  the  patentv^to  the  up- 
land situated  across  a  400-foot  ^annel  from 
the  island.  '  ( 

Home  V.  Smith,  159  U.  S.  40,  40  L.  ed.  68, 
15  Sup.  Ct.  Rep.  988;  Nilei  v;  Cedar  Point 
Club^  175  U.  S.  300,  44  L.  ed;  171,  20  Sup. 
Ct.  Rep.  124;  Bamhart  v.  Ehrhart,  33  Or. 
274,  54  Pac.  105;  French-Glenn  Livestock 
Ca  V.  Springer,  185  U.  &  47,  46  L.  ed.  800, 
22  Sup.  Ct  Rep.  563;  Security  Land  k  Ex- 
ploration Co.  V.  Bums,  103  U.  S;  167,  48  L. 
ed.  662,  24  Sup.  Ct  Rep.  425;  Steinbuchel  v. 
Lane,  59  Kan.  7,  51  Pac.  886;  Shoemaker  v. 
Hatch,  13  Nev.  261;  Whiteside  v.  United 
SUtes,  03  U.  S.  247,  23  L.  ed.  882;  Re 
Peterson,  39  Land  Dec.  566. 

One  receiving  a  patent  for  the  full  acreage 
of  upland  paid  for  will  not  be  heard  to  in- 
sist that,  by  reason  of  the  failure  of  the  sur- 
veyor to  note  on  the  official  plat  the  exist- 
ence of  an  island  of  138.15  acres  of  agricul- 
tural land,  not  subject  to  overflow,  and  situ- 
ated across  a  400-foot  channel  from  the  up- 
land, he  is  entitled  to  the  island  also. 

Niles  V.  Cedar  Point  Club,  175  U.  S.  300, 
44  L.  ed.  171,  20  Sup.  Ct  Rep.  124;  Home  v. 
Smith,  150  U.  S.  40,  40  L.  ed.  68,  15  Sup. 
Ct  Rep.  088;  Bamhart  v.  Ehrhart  33  Or. 
274,  54  Pac  195 ;  Lammers  v.  Nissen,  4  Neb. 
845;  Bissel  v.  Fletcher,  10  Neb.  725,  28  N. 
W.  303;  Harrison  v.  Stipes,  34  Neb.  431, 
51  N.  W.  076. 

An  island  in  existence  at  the  time  of  the 
admission  of  the  state  into  the  Union,  con- 
sisting of  138.15  acres  of  dry  land  not  sub- 
jeet  to  overflow,  and  adapted  to  ordinary 
agricultural  uses,  is  not  a  part  of  the  river 
bed,  and  title  thereto  does  not  pass  by  im- 
plication or  legal  intendment  either  to  the 
state  or  the  riparian  owner,  but  it  may  he 
claimed,  surveyed,  and  sold  by  the  govern- 
ment as  other  public  lands. 

Mission  Rock  Co.  v.  United  SUtes,  48  C. 
a  A.  641,  109  Fed.  763,  189  U.  S.  391,  47 
L.  ed.  865,  23  Sup.  Ct  Rep.  606;  Re  Peter- 
son, 30  Land  Dec.  566;  Steinbuchel  v.  Lane, 
50  Kan.  7, 51  Pac.  886;  Shoemaker  v.  Hatch, 
13  Nev.  261. 

The  government  as  the  original  proprietor 
has  the  right  to  survey  and  sell  any  lands, 
ineluding  islands  in  the  rivers  or  other 
bodies  of  water;  and  the  failure  of  the  sur- 
veyor to  show  an  island  on  the  official  plat 
does  not  estop  the  government  from  daim- 
k^  it  when  its  attention  is  directed  to  it 
fVblUker  r,  MeBride,  197  V.  8.  510,  40 
l^mL  MZ,  85  Sufi,  Ct  SegK  530:  NUm  ?• 


Cedar  Point  Qub,  175  U.  S.  300,  44  L.  ed. 

171,  20  Sup.  Ct  Rep.  124;  Kirwan  v.  Mur* 
phy,  180  U.  S.  35,  47  L.  ed.  608,  23  Sup.  Ct 
R^.  500;  Bissel  v.  Fletcher,  10  Neb.  725, 
28  N.  W.  303;  Bamhart  v.  Ehrhart  83  Or. 
274,  54  Pac  105;  Home  v.  Smith,  150  U.  & 
40,  40  L.  ed.  68,  15  Sup.  Ct  Rep.  088. 

Whether  an  island  is  open  to  homestead 
entry  and  settlement,  and  ahould  therefore 
be  surveyed,  is  a  matter  within  exeeutiva 
judgment  or  discretion. 

Carrick  v.  Lamar,  116  U.  S.  423,  20  L.«d. 
677,  6  Sup.  Ct  Rep.  424;  St  Louis  v.  Ruti, 
138  U.  S.  251, 34  L.  ed.  051, 11  Sup.  Ct  R^ 
337;  Kirwaln  v.  Murphy,  180  U.  S.  35,  56, 
47  L.  ed.  608,  705,  23  Sup.  Ct  Rep.  500. 

The  Land  Department  is  a  tribunal  ap* 
pointed  by  Congress  to  decide  certain  ques- 
tions relating  to  the  public  lands;  and  ite 
decision  upon  matters  of  fact  cogniisable  liy 
it,  in  the  absence  of  fraud  or  imposition,  (a 
conclusive  everywhere  else 

Lee  V.  Johnson,  116  U.  S.  48,  20  L.  ed.  57), 
6  Sup.  Ct  Rep.  240;  Marques  v.  FrisbK 
101  U.  S.  473,  25  L.  ed.  800;  St  Louis  Smelt- 
ing k  Ref.  Co.  V.  Kemp,  104  U.  S.  636,  911 
L.  ed.  875,  11  Mor.  Min.  Rep.  673;  Moore 
V.  Robbins,  06  U.  S.  530,  24  L.  ed.  84;i; 
Baldwin  v.  Stark,  107  U.  S.  463,  27  L.  ed. 
526,  2  Sup.  Ct  Rep.  473;  United  SUtes  v. 
Minor,  114  U.  S.  233,  20  L.  ed.  110,  5  Sap. 
Ct  Rep.  836;  Burfenning  v.  Chicago,  St  P. 
M.  &  0.  R.  Co  163  U.  S.  321,  41  L.  ed.  175, 
16  Sup.  Ct  Rep.  1018;  Johnson  v.  Drew,  171 
U.  S.  03,  43  L.  ed.  88,  18  Sup.  Ct  Rep.  800; 
Moss  V.  Dowman,  176  U.  S.  413,  44  L.  ed. 
526,  20  Sup.  Ct  Rep.  420;  Gerlgens  v. 
O'Connor,  101  U.  S.  237,  48  L.  ed.  163,  24 
Sup.  Ct  Rep.  04. 

The  Land  Department  in  issuing  a  patent 
must  necessarily  consider  and  pass  upon  the 
qualifications  of  the  applicant  the  aeta  lie 
has  performed  to  secure  the  title,  the  natm 
of  the  land,  and  whether  it  is  of  the  claaa 
which  is  open  to  sale.  Its  judgment  upm 
these  matters  is  that  of  a  special  tribunal, 
and  is  unassailable  except  by  direct  pro- 
ceedings for  its  annulment  or  limitation. 

Steel  V.  St  Louis  Smelting  k  Ref.  Co.  106 
U.  S.  447,  27  L.  ed.  226,  1  Sup.  Ct  Rep.  380; 
Johnson  v.  Towsley,  13  Wall  72,  83,  20  L. 
ed.  485,  486;  French  v.  Fyan,  03  U.  S.  160. 

172,  23  L.  ed.  812,  813;  Quinby  v.  Conlan* 
104  U.  a  420,  426,  26  L.  ed.  800,  802. 

A  decision  rendered  by  the  officers  of  the 
Land  Department  upon  a  question  of  fact  is 
conclusive,  and  not  subject  to  be  reviewed 
by  the  courts  in  the  abaence  of  a  showing 
that  puch  decision  was  rendered  in  eon- 
sequence  of  fraud  or  imposition,  or  mistake 
otlier  than  an  error  of  judgment  in  estimat- 
ing the  value  or  effect  of  evidence,  regardless 
of  whether  or  not  it  was  consistent  wit)i 
Um  prepondeTiAoe  el  the  evidenoe,  so  lo«g  up 
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Ibn  ii  unw  •Tidenca  upon  which  the  find  Re  PeteraoD,  39  Land  Dee.  fiSS;  Cuc  t. 

ing  In  qoMtlon  eonld  b«  made.  Church,  17  LiAd  Dee.  B78;..Qowd7  v.  Qll- 

Hutwell  T.  HaTighorat,  IBS  U.  S.  630  bert,  19  Land  Dee.  17;  Re  Palmar,  20  Land 

«»  L.  ed.  «2»,  2S  Snp.  Ck  Bep.  708;  Jordai  Deo.  24;  ReKuhlann,  27  Land  Dee.  «8. 

V.  Smitb,  12  <Hda.  703,  73  Pac  808;  WIm  The  decUion  of  the  l4uid  Department  that 

mas  T.  Eastman,  21  Waih.  163,  S7  Pac.  338  an    unaurTe^ed    Uland    cooUinlng    188.16 

Lore  T.  FlahiTe,  38  Hoot.  348,  83  Pac.  882;  acrea  of  agricultaral  land,  and  not  lubjeet 

Paraona  t.  Veuike,  i  N.  D.  4S2,  60  Am.  Bt  to  OTerflow,  was  not  included  In  the  patent 

Sep.  66>,  61  N.  W.  1030,  affirmed  In  164  U  from  the  government  for  the  upland,  titn- 

8.  80,  41  L.  ed.  360,  17  Sup.  Ct  Rep.  S7i  ated  acroti  a  400-toot  channel  of  a  naviga- 

Sheplej  V.  Cowan,  SI  U.  S.  330,  23  L.  ed  bte  river  from  the  ialand,  will  be  luataiued 

424;  32  Cyc  lOZO  etieq.;  LeFevrev.  AmoD  b;  the  coorl 

■on,   11   Idaho,  45,  81  Pac  71;   White   v  WhiUker  v.  HcBride,  107  U.  B.  SIO,  40  L. 

WMteomb,  13  Idaho,  490,  90  Pac.  1080.  af  ed.  867,  2S  Sup.  CL  Rep.  630. 

flrmed  In  214  V.  S.  16,  63  L.  ed.  889,  2(  „,    _„,  _  .   .  „„  .  ..     „„„   .    . 

Hub  rt  Hpn  flOs  "'■  **''  PBlne  wgued  the  caut^  and, 

Bup.  ut.  Hep.  om.                .  ^    _^    ^  with  Mr.  Ira  W.  Kanward.  filed  a  brief  for 

The  decision!  of  the  Land  Department  oi  .  ,  „ ..   ..  -_  „„^ 

..              ■       ■!         .  .i     .      ,    i*^  aelenaanta  in  arrorj 

«w  eonatruction  of  the  JM^d  Uw.  are  en  ^^  ^^^.^^  ^^  ^^^^            j  eaw  la  baaed 

^       ft    '^^    ,  t        ^^       ,  "P"*  ««•  eommou-Uw  doetrin.  of  riparian 

eonrt,  and  ahould  not  be  overruled  unlesi  ™_„.i,i_  :..  ..,i..„.„,„  i._j 

..               ,      ,  owneranip  in  aubaqueoua  land. 

i  "  C^-  I*-    ,£  "SSi  ?,!  '"■'»"■  ;'  ZB2i  Do,o..i-Hopk.-lII«»nau  Co.  ..  Bop. 


Colo.  362,  113  Pac.  486.  ^^ 

The  general  rule*  u  to  the  conclnaiveneM        .',  .„„ i  _  *».      __         i  *k    i.     i. 

J  J     I  ■  J  ii.     T      3  T>       _i        i  1  ■**  common  law  the  owners  of  the  banks 

of  declHioni  of  the  I«nd  Department  appi;  . 
to  decisions  of  the  Commissioner  of  the  : 
General  Land  Office. 


643. 
At 
prima  facie  own  the  beds  of  all  fresh  water 


above  the  ebb  and  flow  of  the  tide, 
itually  navigable,  to  the  thread  of 


Smith,  r  Moot    1!    H  P«    Mli  Pir.ou  ..  ,   j^j        ,„  „    |  ' 

Veazke,  t  N.  D.  452,  BO  Am.  Bt.  Rep.  889,  a.,„  „    „„    _.-   _,-    J.  , .       „,       ' 

Umon  P.  It  Co.  38  M.  880.  1061,  108  N.  W,  744,  13  Ani.  Cu.  43^  Pu.- 

Conrt.  .,U  oot  .ol.rU.n  ..  »q»;>7  »  1=  i.„,  „„„.,  ]o,.,i8.  !,,„     ,.  g^^    „ 

!     "^.,  V  !      '""''f  T  '' ''•  ^""-  Hobo,  608.  i07  P.^  47,  John*,.  ..  M.. 

?.    ,       ,  .S       .-    J'  -  .'*■     .    :  ""•   2<   L.K.AIN.S.I    IMO,  ooUi    Ool   .. 

poioU  Involved  In  hm  decision  of  n  contest  „       ,      .a  ,  d  .    i.,       ^      ^     ^..  ...  . 

b.   th.   L^id   Dep.rtm«,t,   no,  u   to   tie  foT  {a  N   W  ^i  °°^ 

m^odn  bj,  which  b.  reuhed  bl.  determln..       j'^,  ^.^^^- ,,  ,  ^,^,^  ^,,__^  ^^  ^ 

Ui  Qu.br.  V.  Koger.,  189  U.  S.  119.  47  ""Jf .'',:"!""  '",  ;|;"  f°."°*^  t^v'S" 

L.rf.734,MSnp^i,p.519.  ;Sm  f.  Itl.li;!  " 

When  the  Und  D.p.rtment  ««.pUd  Ih, 

.ppliction  of  pl.iotiir  in  error  for  .  lur.  „   „   „,,   „  ,      ,   „„  „        ,J^„ 

•^  Of  the  iala^d  in  question,  and  directed  ^.^■,?«;  "  ^  *•;  ""'J"  ^"P"  *^i^P- 

thkt  inch    island  be  surveyed,   platted,  and  ^^'  ^^  Ana.  Cu.  1222;  McQilvra  v.  Bom, 

Offered  for   sale  M  public  Undf  it  held   in  "»  "■  S-  70,  S4  L.  ed.  90,  30  Bup.  Ct  Rap. 

affect  that  it  had  not  b«n  the  intention  of  '^5  «■»«•  »■  Colorado,  206  U.  8.  46,  61  L. 

Um   government   to    surrender   its    title    to  «<■  >S8.  2^  Snp-  "■  KeP-  «5B;  Iowa  v,  Carr. 

■nch  ialand  under  the  patento  to  defendanU  '12  C.  C.  A.  477,  101    Fed.  207;  Pollard  v. 

■B  error,  or  their  predeceasora  In  interest,  ^agan,  3  How.  812,  11  L.  ed.  SS6;   I  Weil, 

(or  the  fractional  loU  situated  across  the  H'ater  RighU.Sd  «d.  |  898,  note  11. 
ehannel  from  the  iiland.    And  the  decision       A  grant  of  land   bounded  by  a  stream, 

of  the  Department  on  those  questions   has  rhether   usvigable   la  ts,t\  <n  'wi^,  «KCfV(ik 

'.beeome  res  jvdieata,  at  least,  so  far  at  the  with  \t  Uk«  y>e&  tA  Vd.%  i\waa  \n  Vm.  vm^&jr. 

.ifiower  o/ tbmt  DepMrtmeot  exteaiM.  ot  the  thr«aA  VbvmA.   Tb«^«&(A  S^  i*^***" 


SUPREME  COURT  OF  THE  UNITED  STATES.  Dor.  Twuk^ 


oould  not  be  conveyed  by  the  patent  of  the 


United  States  v.  Chandler-Dunbar  Water 


Power  Ca  209  U.  S.  447,  62  L.  ed.  881,  28 
Sup.  Ct.  Rep.  579;  Johnson  ▼.  Johnson,  14 
Idaho,  561,  24  L.R.A.(N.S.)  1240,  96  Pac 
409;  Lattig  v.  Scott,  17  Idaho,  606,  107  Pac. 
47. 

Snake  river  is  a  navigable  river,  and  as 
such  is  a  public  highway  and  subject  to  the 
use  of  the  public,  not  only  to  low-water 


United  States  alone,  but  if  such  is  the  law 
of  the  state,  the  bed  will  pass  to  the  paten- 
tee by  the  help  of  that  law,  unless  there  is 
some  special  reason  to  the  contrary  to  be 
found  in  cases  like  Illinois  C.  R.  Co.  v.  Illi- 
noia,  146  U.  S.  387,  36  L.  ed.  1018,  13  Sup. 
Ct.  Rep.  110.  The  fact  that  the  river  is  a 
boundary  between  different  states  has  not 

been  held  to  make  a  difference.  mark,   but   to   high-water  mark;    and  the 

United  States  v.  Chandler-Dunbar  Water  riparian  owner  can  in  no  way  interfere  with 

Power  Co.  200  U.  S.  447,  62  L.  ed.  881,  28  this  use. 

Sap.  Ct.  Rep.  670;  Johnson  ▼.  Johnson,  14  Johnson   v.  Johnson,  14   Idaho,   661,  24 

Idaho,  661,  24  L.ItA.(N.S.)   1240,  06  Pac.  L.RJ^.(N.S.)    1240,  06  Pac.  400. 

400;    Lattig  V.  Scott,   17   Idaho,  606,   107  Except  in  cases  of  omission  by  accident 

Pac  47.  fraud,  or  mistake,  the  United  States  has 

Grants  by  the  United   States  of  public  no  authority  to  make  surveys  subsequent  to 

lands  bounded  on  streams,  without  any  res-  patent  of  any  land  between  the  meander  line 

erration  or  restriction  of  terms,  are  to  be  and  the  thread  of  the  main  channel, 

construed,  as  to  their  effect,  according  to  St.  Paul  &  P.  R.  Co.  v.  Schurmeir,  7  WalL 

the  law  of  the  state  in  which  the  land  lies.  272,  289,  19  L.  ed.  74,  78;  Hardin  v.  Jordan, 

Grand  Rapids  ft  I.  R.  Co.  v.  Butler,  159  140  U.  S.  371,  383,  35  L.  ed.  428,  433,  11 

U.  8.  87,  40  L.  ed.  85,  15  Sup.  Ct.  Rep.  001 ;  Sup.  Ct.  Rep.  808,  838;  Mitchell  v.  Smale, 

Hardin  v.  Jordan,  140  U.  S.  371,  35  L.  ed.  140  U.  S.  406,  35  U  ed.  442, 11  Sup.  Ct.  Rep. 

428,  11  Sup.  Ct  Rep.  808,  838;   Packer  v.  810,  840;  Moore  v.  Robbins,  06  U.  S.  630, 

Bird*  137  U.  S.  661,  34  L.  ed.  810,  11   Sup.  533,  24  L.  ed.  848,  850;  Davis  t.  Wiebold, 

Ct.  Rep.  210;  Johnson  v.  Johnson,  14  Idaho,  130  U.  S.  507,  35  L.  ed.  238, 11  Sup.  Ct.  Rep. 

661,   24   LJt.A.(N.S.)    1240,   95   Pac.   400;  628;  Grand  Rapids  &  I.  R.  Co.  v.  Butler, 

Lattig  ▼.  Scott,  17  Idaho,  506,  107  Pac.  47.  150  U.  S.  87,  40  L.  ed.  86,  16  Sup.  Ct.  Rep. 

Unsurveyed  islands  between  the  bank  and  UOl ;  St.  Louis  Smelting  &  Ref.  Co.  v.  Kemp, 

the  thread  of  the  main  channel,  not  omitted  104  U.  S.  636,  646,  26  L.  ed.  876,  878,  11 

from  survey  by  fraud  or  mistake,  pass  with  Mor.  Min.  Rep.  673;  Lindsey  v.  Hawes,  2 

the  mainland  to  the  riparian  patentee.  Black,  554,  560,  661,  17   U  ed.  265,  268; 

Johnson  v.  Johnson,   14   Idaho,  661,   24  Cragin  v.  Powell,  128  U.  S.  601,  32  L.  ed. 

L.R.A.(N.a)    1240,  05  Pac  409;    Moss  v.  566,  9  Sup.  Ct.  Rep.  203;  Webber  v.  Pierre 

Ram^,  14  Idaho,  508,  06  Pac.  513;  Lattig  Marquette  Boom  Co.  62  Mich.  635,  30  N.  W. 

y.  Seott»  17  Idaho,  606,  107  Pac.  47 ;  United  460 ;  Shufeldt  v.  Spaulding,  37  Wis.  662 ; 

States   y.   Chandler-Dunbar    Water   Power  State  v.  Lake  St.  Clair  Fishing  k  Shooting 

Co.  200  U.  S.  447,  62  L.  ed.  881,  28  Sup.  Ct.  Club,  127  Mich.  687,  87  N.  W.  117. 

Rep.  670;  Whitaker  v.  McBride,  107  U.  S.  In  cases  of  thU  kind  it  is  well  setUed 

610,  40  L.  ed.  867,  26  Sup.  Ct.  Rep.  530;  that  the  meander  line  is  not  the  boundary. 

Grand  Rapids  ft  I.  R.  Co.  y.  Butler,  150  U.  Johnson  v.  Hurst,  10  Idaho,  308,  77  Pac 

S.  87,  40  L.  ed.  86,  15  Sup.  Ct  Rep.  001;  784;  Johnson  v.  Johnson,  14  Idaho,  661,  24 

St  Paul  ft  P.  R.  Co.  y.  Schurmeir,  7  WalL  L.R.A.(N.8.)   1240,  06  Pac  400;  Lattig  v. 

272,  10  L.  ed.  74;  United  States  v.  Stinson,  Scott,  17  Idaho,  606,  107  Pac  47;  St  Paul 

107  U.  S.  200,  40  L.  ed.  724,  26  Sup.  Ct  Rep.  ft  p.  R.  Co.  v.  Schurmeir,  7  Wall.  272,  10 

426;  Mitchell  y.  Smale,  140  U.  S.  406,  36  K  l.  ed.  74. 

ed.  442,  11  Sup.  Ct  Rep.  810,  840;  Hardin  Ordinarily  the  government  is  bound  by  iU 

▼.  Jordan,  140  U.  S.  871,  85  L.  ed.  428.  11  ^^^  ^^^^^  ^^  ^  p^^„^  jg^^^  referring  to 

Sup.  Ct  Rep.  808,  838.  ^j,g  omeinl  plaU  amounto  to  an  adoption  of 

The  cases  passmg  on  the  question  of  the  ^^^^  ^^  ^  ^          ^,  ^^  description,  and 

ownership  of  islands  in  a  navigable  stream,  ^^^  ^^^^^^  monumente  therein  designated 

when  not  necessarily  dependent  upon  the  .    ,                     ,.       .,          i.    n-         «  a^ 

question   of   whether   the  adjoining  owner  ^f  -^^^^  are  ordmanly  controlling  as  to 

takes  to  the  thread  of  the  stream  or  merely  ^^\  ^^'^^  ,^  ,^  .       ^n-    m^  t> 

to  the  shore,  are  collated  in  a  subject  note  ^"{f  ▼•  ^^  17  Idaho,  «)«»  107  Pac. 

to  Holman  v.  Hodges,  68  LJLA.  673,  and  in  47;  Jefferis  v.  East  Omaha  Land  Co.  184 

a  ease  note  to  Webber  ?.  AxteU,  6  LJUL  U.  8.  178,  88  L.  ed.  872,  10  Sup.  C^  Rep. 

(NJ3.)  104.  518- 

It  cannot  be  pretended  that  private  own-  At  common  law  islands  formed  in  a  fnish 

ership  of  the  bed  of  the  stream  or  of  the  water  river,  if  altogether  on  one  side  of  the 

/s/and,  subject  to  the  public  rights,  will  im-  dividing  line,  the  fiium  aq%t4B,  belong  to  him 

pm/r  tbe  interest  of  the  public  id  the  waters  who  owns  the  bank  on  that  side. 

or  AtMko  riror.  Ingraham  ^.  ^VMnson,  4  Pick.  268,  16 


Ulft.                                                 BCOn  T.  LATTia.  St»'24t 

Am.  Dec.  S42i   BranhMn  v.  B1ed*oe  Creek  preme  court  of  the  state  HMrmed  the  da- 

Tnrnp.  Co.  1  Le«,  T04,  S7  Am.  Rep.  789.  cree  (17  Idaho,  500,  107  Fac.  47],  and  tb« 

Partiea  purchaiing  property  ahown  by  the  case  waa  then  brought  here. 

United  States  lUTTeya  and  plats  to  he  ripa-  The  material  facta  are  ai  follows:     Snake 

rian  property  should  not  be  eselnded  from  river    U    a    navigable    stream,    and    at    the 

the  water  front.  place  in  question  is  the  boundary  between 

St.  Paul  ft  P.  R.  Co.  T.  Schunneir,  7  Wall,  the  states  of  Oregon  and  Idaho.  It  flowa 
272,  19  L.  ed.  74;  Bartlett  Land  &  Lumber  northward  past  Poole  island  in  two  ohan- 
Co.  T.  Saunders,  103  U.  B.  310,  319,  26  L.  nels,  one  on  either  side,  and  haa  a  fall 
ed.  S46,  S4Bi  Bates  v.  Illinois  C.  R.  Co.  1  of  6  feet  from  one  end  of  the  island  to  the 
Black,  204,  IT  U  ed.  168 1  Lindsey  v.  Hawes,  'other.  The  channel  on  the  weatem  or[140 
2  Black,  S64,  IT  L.  ed.  285;  St.  Clair  Coun-  Oregon  side  is  about  1,000  feet  wide,  and  the 
ty  y.  Lovingston,  23  Wall.  46,  63,  23  L.  ed.  one  on  the  eastern  or  Idaho  side  is  ap- 
S9,  62;  Brown  v.  Huger,  21  How.  30G,  16  L.  proximately  300  feet.  The  island  is  on  tbe 
ed.  125;  Hardin  v.  Jordan,  140  U.  S.  371,  Idaho  side  of  the  thread  of  the  stream,  is 
36  L.  ed.  428,  11  Sup.  Ct.  Hep.  808,  838;  over  a  mile  in  length,  is  from  900  to  1,800 
Mitchell  T.  Smale,  140  U.  S.  406,  412-414,  f«t  in  width,  and  has  an  area  of  13S.1B 
36  L.  ed.  442,  444,  446,  11  Sup.  Ct.  Rep.  acres.  It  has  well-defined  banks  extending 
619,  840;  JeSeris  t.  East  Omaha  Land  Co.  from  3  to  G  feet  above  high  water.  Is 
134  U.  B.  178,  195-107,  33  L.  ed.  8T2,  878,  mostly  covered  with  a  growth  of  wild  graas, 
879,  10  Sup.  Ct.  Rep.  S18;  Cragin  V.  Powell,  "B*  I'™'!'  ■""!  """"H  timber,  bears  un- 
128  U.  S.  691,  82  L.  ed.  B8B,  9  Sup.  Ct.  Rep.  doubted  evidence  of  permanency  and  of 
203;  Boonnan  *.  Sunuucbs,  42  Wia.  233;  having  been  there  many  yean,  and  eon- 
Wright  V.  Day,  33  Wis.  264;  Watson  t.  cededly  waa  in  the  same  condition  as  now 
Peters,  26  Uieh.  617;  Richardson  ».  Pren-  '"  'MO,  which  was  several  years  before 
tiH,  48  Mich.  91,  1]  N.  W.  819)  Qrand  Rap-  Idaho  was  admitted  into  the  Union,  aad 
ids  Ice  ft  Coal  Co.  v.  South  Orand  Rapids  before  the  lands  on  tbe  east  bank  of 
Ice  ft  Coal  Co.  102  Mich.  230,  2S  1..R.A,  816,  tbe  river  passed  into  private  ownership. 
47  Am.  St.  Rep.  618,  60  N.  W.  681.  Those      lands     were     surveyed      In      1868. 

Where  lands  are  bounded  by  streams,  and  *^^     the     field     notes    and    plat    of     the 

monuments  on  the  banks  are  stated  to  be  survey    showed    that    the    bank    on    that 

oomers,  the   true  comer  is  held  to  be  the  "^     ef     the     river     was     meandered     tn 

point  in   the   middle   thread  of  the  stream  tbe  usual   way,  and  that  the  sections  and 

opposite  the  given  monument.  subdivisions    bordering    thereon    were   frae- 

Luce  V.  Carley,  24  Wend.  453,  3S  Am.  Dec  tiooal.     The  island  was  not  mentioned  in 

637;  SenecaNatioav.  Knight,  23  N.Y.  408;  the  field  notes  or  plat.     Uttig  and  green 

St.    Clair   County   v.  Lovingston,   23    Well,  severally    own    the    fractional    subdivlsiona 

46,  63-69,  23  L.  ed.  G9,  62,  63;  Cold  Spring  ■>■>  the  east  bank  opposite  tbe  island  under 

Iron  Works  t.  Tolland,  0  Cush.  406;   New-  United   SUtea  patents  issued   in  1884  and 

ten  v.  Eddy,  23  Vt.  310;  MeCulloek  V.  Aten,  ^^OS,    which    describe    them    aa    containing 

2  Ohio,  307;  Handly  v.  Anthony,  6  Wheat.  ■'3'*'    ■"*    ^8.76    acres,   respectively,    "ae- 

376,  380,  6  L.  ed.  113,  114;  Buck  v.  Squierv,  cording  to   the   official    plat  of   the   survey 

22  Vt.  404.  "^  ■'^'<1  lands  returned  to  the  Oeneral  I^uid 
Office    by    the    Surveyor    Oeneral."     The 

Mr.  Justice  Tmd  DeVantcr  delivered  the  northern  part  of  the  island,  which  la  op- 
opinion  of  the  court:  posite  the  lands  of  Lattig,  contains  54.76 

This  WB8  a  suit  in  the  district  court  of  acres,  and  the  southern  part,  which  is  op- 
Canyon  county,  Idaho,  to  quiet  the  title  poaite  tbe  lands  of  Green,  contalna  83.40 
to  Poole  island  in  the  Snake  river.  The  acres.  Scott  settled  upon  the  Island,  a* 
plaintiff,  Lattig,  claimed  the  northern  part  unsurveyed  public  land.  In  the  early  part 
by  reason  of  his  ownership  of  lands  on  of  1004,  with  the  purpose  of  acquiring  tbe 
the  east  bank  of  the  river,  and  rested  his  title  under  the  homestead  law  of  the 
claim  to  the  southern  part  upon  adverse  United  States  (see  aet  May  14,  1880,  21 
possession.  One  of  the  defendanta,  Scott,  Btat.  at  L.  140,  chap.  89,  g  3,  U.  S.  Comp. 
claimed  the  entire  islsnd  under  the  home-  Btet.  1901,  p.  1392;  Rev.  Stat.  |  2286), 
stead  law  of  the  United  Btates,  and  the  and  has  ever  since  resided  on  and  oeen- 
other  defendant,  Green,  claimed  the  south-  pied  the  island  and  improved  and  eultivat- 
em  part  by  reason  of  his  ownership  of  ed  portions  of  it  In  lODS  it  waa  surveyed  aa 
lands  on  the  east  bank  of  the  river  ad-  public  land  by  direction  of  the  Commissioner 
Joining  those  of  Lattig.  Following  a  trial  of  the  General  Land  Office,  and  after  this  aur- 
of  the  issues,  a  decree  was  entered  sustain-  vey  was  approved  and  the  plat  *filed[>41 
ing  Lattig's  claim  to  the  northern  part  and  Scott  tendered,  in  the  regular  way,  at  the 
Green's  to  the  southern,  and  quieting  their  proper  land  office,  an  ^^^\\«*.^.\cnv  Vi  vd^jr 
titles  against  tbe  eltlm  ot  Seott     The  sn-  the  islaad  aa  a  ^«mea\Ka&  W  i\i^\n  «\  t^ 

»r  I/,  wd.  V 
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prior  settlemeiit,  and  the  application  was 
duly  accepted.  It  ii  said  in  tha  brief  in 
his  behalf  that  after  the  trial  in  the  dis- 
trict court  his  homestead  claim  was  car- 
ried to  completion  and  a  patent  was  is- 
sued to  him;  but  as  this  is  not  shown  on 
the  record,  it  may  be  passed  without  other 
notice. 

As  it  is  manifest  that  the  island,  if  in 
existence  at  the  time  of  the  surrey  in 
1868,  was  then  public  land  of  the  United 
States,  and  also  that,  if  it  eontinued  to 
be  public  land  in  1904,  Scott  initiated  and 
acquired  a  valid  claim  to  it  under  the 
homestead  law,  we  will  come  at  once  to 
tha  reasons  adTanced  for  holding,  as  did 
the  state  court,  that  it  ceased  to  be  public 
land  before  1904;  vte.,  its  omission  from 
the  surrey  of  1868,  the  admission  of  Idaho 
as  la  staie  in  1890,  and  the  disposal  of 
the  lands  on  the  east  bank  of  the  river  in 
1804  and  1895. 

In  making  the  survey  of  1868  it  was  the 
duty  of  the  surveyor,  if  the  island  was 
ther^i  at  the  time,  to  ascertain  its  exact 
location,  to  meander  its  exterior  boundary, 
and  to  enter  both  in  the  field  notes  (Man- 
ual of  Surveying  Instructions  of  1865,  pp. 
12-14:  act  of  May  SO,  1862,  12  SUt.  at 
L.  409,  chap.  86) ;  and  therefore  the  ab- 
sence of  such  an  entry,  as  also  of  any  rep- 
resentation of  the  island  on  the  plat  con- 
structed from  the  field  notes,  naturally 
sug^ts  that  the  island  may  not  then  have 
been  in  existence.  But  this  suggestion  is 
eflTectually  refuted  by  the  size,  elevation, 
and  appearance  of  the  island,  the  character 
and  extent  of  the  vegetation  thereon,  and 
the  conceded  fact  that  in  1880,  only  twelve 
years  after  the  survey,  it  was  in  the  same 
condition  as  now.  That  it  was  there  at 
the  time  of  the  survey  seems  certain,  al- 
tiiough  that  is  not  so  important  as  its 
existence  when  Idaho  became  a  state.  Of 
course,  the  error  in  omitting  it  from  the 
survey  did  not  devest  the  United  States 
of  the  title,  or  interpose  any  obstacle  to 
S 4 S] surveying  *it  at  a  later  time.  Neither 
was  the  error  calculated  to  induce  purchas- 
ers of  the  fractional  subdivisions  on  the  east 
bank  to  believe  that  by  paying  for  the 
78.80  and  98.75  acres  in  those  tracts  they 
would  get,  respectively,  54.75  and  83.40 
acres  more  on  the  island  on  the  other  side 
of  the  300-foot  channel.  Home  v.  Smith, 
159  U.  S.  40,  40  L.  ed.  68,  15  Sup.  Ct 
Rep.  088;  NileS  v.  Cedar  Point  Club,  175 
U.  ^  800,  306,  44  L.  ed.  171,  173,  20  Sup. 
Ct  Rep.'>  124. 

Coming  to  the  eflTect  to  Iw  given  to  the 

admission  of  Idaho  as  a  state  and  to  the 

disposal  of  the  fractional  subdivisions  on 

iA0  €mBt  Ixank,   it  is  well  to  repeat  that 


there  is  an  important  difference  between 
navigable  and  non-navigable  waters  in  such 
a  connection.  Thus,  Rev.  Stat.  §  2470,  U. 
S.  Comp.  Stat.  1001,  p.  1567,  which  is  but 
a  continuation  of  early  statutes  on  the 
subject  (AcU  May  18,  1706,  1  Stat,  at  L. 
464,  chap.  20,  §  9,  U.  S.  Comp.  Stat.  1001, 
p.  1567;  March  3,  1803,  2  Stat,  at  L.  220, 
chap.  27,  §  17),  declares:  "All^iiavigable 
rivers  within  the  territory  occupied  by  the 
public  lands  shall  remain  and  be  deemed 
public  highways;  and,  in  all  cases  where 
the  opposite  banks  of  any  streams  not  navi- 
gable belong  to  different  persons,  the  stream 
and  the  bed  thereof  shall  become  common 
to  both;"  and  of  this  provision  it  was 
said  in  St.  Paul  ft  P.  R.  Co.  v.  Schurmeir, 
7  Wall.  272,  288,  10  L.  ed.  74,  78,  "the 
court  does  not  hesitate  to  decide  that  Con- 
gress, in  making  a  distinction  between 
streams  navigable  and  those  not  navigable, 
intended  to  provide  that  the  common-law 
rules  of  riparian  ownership  should  apply 
to  lands  bordering  on  the  latter,  but  that 
the  title  to  lands  bordering  on  navigable 
streams  should  stop  at  the  stream,  and 
that  all  such  streams  should  be  deemed 
to  be  and  remain  public  highways."  Be- 
sides, it  was  settled  long  ago  by  this  court, 
upon  a  consideration  of  the  relative  rights 
and  powers  of  the  Federal  and  state  gov- 
ernments under  the  Constitution,  that  lands 
underlying  navigable  waters  within  the  sev- 
eral states  belong  to  the  respective  states 
in  virtue  of  their  sovereignty,  and  may  be 
used  and  disposed  of  as  they  may  direct, 
subject  always  to  the  rights  *of  the[S48 
public  in  such  waters  and  to  the  paramount 
power  of  Congress  to  control  their  naviga- 
tion so  far  as  may  be  necessary  for  the  regu- 
lation of  commerce  among  the  states  and 
with  foreign  nations,  and  that  each  new 
state,  upon  its  admission  to  the  Union,  be- 
comes endowed  with  the  same  rights  and 
powers  in  this  regard  as  the  older  ones. 
St.  Clair  County  v.  Lovingston,  23  Wall. 
46,  68,  23  L.  ed.  59,  63;  Barney  v.  Keokuk, 
94  U.  S.  324,  338,  24  L.  ed.  224,  228;  Illi- 
nois C.  R.  Co.  V.  Illinois,  146  U.  S.  387, 
434-437,  36  L.  ed.  1018,  1035-1037,  13 
Sup.  Ct  Rep.  110;  Shively  v.  Bowlby,  162 
U.  S.  1,  48-^0,  58,  38  L.  ed.  331,  349, 
350,  352,  14  Sup.  Ct.  Rep.  548;  McGilvra 
V.  Ross,  215  U.  8.  70,  54  L.  ed.  95,  80 
Sup.  Ct  Rep.  27. 

Bearing  in  mind,  then,  that  Snake  river 
is  a  navigable  stream,  it  is  apparent,  first, 
that  on  the  admission  of  Idaho  to  state- 
hood the  ownership  of  the' bed  of  the  river 
on  the  Idaho  side  of  thfe  thread  of  the 
stream — ^the  thread  ^eing  the  true  bound- 
ary of  the  state — passed  from  the  United 
States  to  the  state,  subject  to  the  limita- 
tioQa  just  indicated,  atod,  seeon^,  that,  (he 
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subsequent  disposal  by  tbs  former  of  the 
fractional  subdivisions  on  the  east  bank 
carried  with  it  no  right  to  the  bed  of  the 
fiver,  Bave  aa  the  law  of  Idaho  may  have 
Attached  wakh  a  right  to  private  riparian 
ownership:  This  is  illustrated  by  the  state- 
ihent  in  Hardin  v.  Shedd,  190  U.  8.  608, 
510,  47  L.  ed.  1156,  1167,  23  ^up.  Ct.  Rep. 
685.  "When  land  is  conveyed  by  the  Unit- 
ed States,  bounded  on  a  non-navigaW  lake 
belonging  to  it,  the  g^unds  for  the  deci- 
sion must  be  quite  different  from  the  con- 
siderations affecting  a  conveyance  of  land 
bounded  on  navigable  water.  In  the  lat- 
ter case  the  land  under  the  water  does  not 
belong  to  the  United  States,  but  has  passed 
to  t^  stiite  by  its  admission  to  the  Union. 
•  4*.  «'.  When  land  under  navigable  water 
passes  to  the  riparian  proprietor,  along 
with  the  grant  of  the  shore  by  the  United 
(States,  it  does  not  pass  by  force  of  the 
gr4^li  alone,  because  the  United  States 
does  not  own  it,  but  it  passes  by  force  of 
the  declaration  of  the  state  which  does  own 
it  that  it  is  attached  to  the  shore."  Unit- 
ed States  V.  Chandler-Dunbar  Water  Pow- 
er Co.  209  U.  8.  447,  451,  52  L.  ed.  881, 
887,  28  Sup.  Ct.  Rep.  570,  is  to  the  same 
effect. 

244]  *But  the  island,  which  we  have  seen 
was  in  existence  when  Idaho  became  a  state, 
was  not  part  of  the  bed  of  the  stream  or 
land  under  the  water,  and  therefore  its 
ownership  did  not  pass  to  the  state,  or 
come  within  the  disposing  influence  of  its 
laws.  On  the  contrary,  although  surround- 
ed by  the  waters  of  the  river  and  widely 
separated  from'  the  shore,  it  was  fast  dry 
land,  and  therefore  remained  the  property 
of  the  United  Statea  and  subject  to  dis- 
posal under  its  laws,  as  did  the  island 
which  was  in  controversy  in  Mission  Rock 
Co.  V.  United  States,  48  C.  C.  A.  641,  100 
Fed.  763,  760,  770,  and  United  States  v. 
Mission  Rock  Co.  18(  U.  S.  301,  47  L.  ed. 
866,  23  Sup.  Ct.  Rep.  606. 

We  think  the  cases  relied  upon  by  the 
defendants  in  error  do  hot  make  for  a  con- 
trary conclusion.  St.  Paul  k  P.  R.  Co. 
V.  Schurmeir,  7  Wall.  288,  10  L.  ed.  78, 
expressly  recognlaes  "that  proprietors  of 
lands  bordering  on  navigable  rivers,  under 
titles  derived  from  the  United  States,  hold 
only  to  the  stream."  In  Grand  Rapids 
k  I.  R.  Co.  V.  Butler,  150  U.  S.  87,  40  L. 
ed.  86,  16  Sup.  Ct.  Rep.  001,  the  evidence 
left  it  uncertain  whether  the  so-called  is- 
land was  more  than  "a  low  sand  bar,  cov- 
ered a  good  part  of  the  year  with  water," 
at  the  time  of  the  survey  of  the  adjacent 
laiidsy  which  was  in  tiie  year  of  the  state's 
admisaion  to  the  Union,  and  the  court  said : 
*We  have  bo  doubt  upon  the  evidence  that 
Ika  olraunataaeef  ware  tneh  at  ihe  tiiii6 


of  the  survey  as  naturally  induoed  the  sor* 
veyor  to  decline  to  survey  tiiis  particular 
spot  as  an  island.  There  is  nothing  to 
indicate  mistake  or  fraud."  United  States 
V.  Chandler-Dunbar  Water  Power  Co.  200 
U.  S.  447,  52  L.  ed.  881,  28  Sup.  Ct  Rqi. 
570,  is  sufficiently  distinguished  by  tha 
following  excerpt  from  the  opinion:  "The 
islands  are  little  more  than  rocks  rising 
very  slightly  above  the  level  of  the  water, 
and  contain  respectively  a  small  fraction 
of  an  acre  and  a  little  more  than  an  acre. 
They  were  unsurveyed  and  of  no  apparent 
value.  We  cannot  think  that  these  provi- 
sions excepted  such  islands  from  the  ad- 
mitted transfer  to  tiie  state  of  the  bed  of 
the  streams  surrounding  them."  And 
Whitaker  v.  McBride,  107  U.  S.  510,  40 
L.  ed.  857,  25  Sup.  Ct.  Rep.  530,  which 
'related  to  a  small  island,  in  a  non-[S45 
navigable  river,  which  the  Land  Department 
of  the  United  States  had  expressly  refused 
to  survey,  requires  no  other  notice  than  to 
quote  the  following  from  the  opinion:  "It 
must  also  be  noticed  that  the  government 
is  not  a  party  to  this  litigation,  and  noth- 
ing we  have  said  is  to  be  construed  as  a 
determination  of  the  power  of  the  govern- 
ment to  order  a  survey  of  this  island,  or 
of  the  rights  which  would  result  in  case  it 
did  make  such  survey.  .  .  .  Our  eon- 
elusion,  therefore,  is  that  by  the  law  of 
Nebraska,  as  interpreted  by  its  highest 
court,  the  riparian  proprietors  are  tha 
owners  of  the  bed  of  a  stream  to  the  center 
of  the  channel;  that  the  government^  aa 
original  proprietor,  has  the  right  to  surv^ 
and  sell  any  lands,  including  islands  in  a 
river  or  other  body  of  water;  that  if  it 
omits  to  survey  an  island  in  a  stream  and 
refuses,  when  its  attention  is  called  to  the 
matter,  to  make  any  survey  thereof,  no 
citizen  can  overrule  the  action  of  the  De- 
partment, assume  that  the  island  ought  to 
have  been  surveyed,  and  proceed  to  oe* 
cupy  it  for  the  purposes  of  homestead  or 
pre-emption  entry.  In  such  a  case  the 
rights  of  riparian  proprietors  are  to  be 
preferred  to  the  claims  of  the  settler." 

For  the  reasons  given  the  decree  is  re- 
versed, and  the  case  is  remanded  for  fur- 
ther proceedings  not  inconsistent  with  thia 
opinion. 

Reversed. 


JOHN  A.  JOHNSON,  Appt, 

V. 

LUMAN  T.  HOT,  United  States  Marshal 
for  the  Northern  District  of  Illinois. 

(See  S.  C.  Reporter's  ed.  245-248.) 

Habeaa  corpus  —  existence  of  ordlnarr 
remedy. 
1.  Habeai  eoi^^aa  Va  tiq^  ^i^V^ax^i  v«^ 
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SUPREME  COURT  OF  THE  UNITED  STATES. 


Oor.  TkBM, 


able  to  teat  in  advance  of  trial  the  con-  i 
stitutionality  of  a  statute  under  which  the  ! 
petitioner  was  indicted,  but  the  orderly  I 
course  of  the  trial  should  be  pursued  and  ' 
the  usual  remedies  exhausted. 
[For  other  cnses,  see  Habeas  Corpus,  I.  b,  8, 
in  Digest  Sap.  Ct.  1908.] 

Appeal  —  review  in  habeas  corpus  pro- 
ceeding —  changred  conditions. 

2.  A  requirement  of  excessive  bail  on  pro- 
hibitive conditions  cannot  be  urged  as  a 
reason  for  according  the  accused  a  hear- 
ing as  to  the  constitutionality  of  the  stat- 
ute under  which  he  was  indicted  on  an  ap- 
peal from  an  order  denying  relief  by  habeas 
corpus  in  advance  of  trial,  where,  since 
the  appeal,  he  has  given  bond  and  has  been 
released  from  arrest  under  the  warrant  is- 
sued on  the  indictment. 
[For  other  cases,  see  Appeal  and  Brror,  8887- 

8020,  4226-4228,  in  Digest  Sop.  Ct.  1908.] 

[No.  842.] 

Argued  and  submitted  January  7   and  8, 
1913.     Decided  February  3,  1913. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  Northern  District 
of  Illinois  to  review  an  order  denying 
a  writ  of  habeas  corpus.  Dismissed  for 
want  of  jurisdiction. 

The  facts  are  stated  in  the  opinion. 

Mr.  Benjamin  C.  Bachracfa  argued  the 
cause  and  filed  a  brief  for  appellant: 

It  is  unquestionably  within  the  power  of 
the  Supreme  Court  of  the  United  States  to 
discharge  a  person  imprisoned  under  an  un- 
constitutional Federal  statute  upon  an  ap- 
peal from  an  order  by  a  district  judge,  deny- 
ing a  writ  of  habeas  corpus. 

JSx  parte  Royall,  117  U.  S.  241,  246,  29  L. 
ad.  868,  869,  6  Sup.  Ct.  Rep.  734,  742. 

The  Supreme  Court  of  the  United  States 
has  discretion  whether  it  will  discharge  the 
person  who  claims  he  is  restrained  of  his 
liberty  in  violation  of  the  Constitution  of 
the  United  States  upon  habeas  corpus,  in 
advance  of  his  trial  in  (he  court  in  which  he 
is  indicted;  that  discretion,  however,  to  be 
subordinated  to  any  special  circumstances 
requiring  immediate  action. 

Ex  parte  Royall,  117  U.  S.  250,  29  L.  ed. 
871,  6  Sup.  Ct.  Rep.  734,  742;  Riggins  v. 
United  States,  199  U.  S.  647,  50  L.  ed.  303, 
26  Sup.  Ct.  Rep.  147;  Minnesota  v.  Brand- 
age,  180  U.  S.  499,  45  L.  ed.  639,  21  Sup. 
Ct  Rep.  465;  Re  Chapman,  156  U.  S.  211, 
30  L.  ed.  401,  15  Sup.  Ct.  Rep.  331;  Glas- 


gow V.  Moyer,  225  U.  S.  420,  56  L.  ed.  1147, 
32  Sup.  Ct.  Rep.  753. 

The  case  at  bar  upon  the  record  recites 
exceptional  circumstances  which  demand  the 
interposition  by  this  court  upon  the  question 
by  the  constitutionality  of  the  act. 

The  fact  that  the  appellant  has  since  been 
admitted  to  bail  and  is  now  at  liberty,  not 
having  been  raised  by  plea  of  release  of  er- 
rors by  the  Solicitor  Greneral,  nor  by  motion 
to  dismiss  cannot  be  raised  by  copy  of  af- 
fidavit printed  in  the  appendix. 

1  Chitty,  PI.  pp.  659,  737. 

Solicitor  General  Bullitt  submitted  the 
cause  for  appellee: 

Habeas  corpus  is  never  available  except 
where  the  court  is  without  jurisdiction. 

Riggins  V.  United  States,  199  U.  S.  647, 
648,  60  L.  ed.  303,  304,  26  Sup.  Ct.  Rep.  147. 

Where  a  man  is  indicted  in  a  Federal 
court  for  the  violation  of  an  act  of  Congress, 
which  he  attacks  as  unconstitutional,  a  writ 
of  habeas  corpus  will  not  be  granted  before 
trial,  but  he  must  rely  upon  a  writ  of  error 
after  trial. 

Re  Chapman,  156  U.  S.  211,  215,  217,  39 
L.  ed.  401,  402,  403,  15  Sup.  Ct.  Rep.  331 ; 
Riggins  V.  United  States,  199  U.  S.  547,  551, 
50  L.  ed.  303,  305,  26  Sup.  Ct  Rep.  147;  Re 
Lancaster,  137  U.  S.  393,  34  L.  ed.  713,  11 
Sup.  Ct  Rep.  117;  Glasgow  v.  Moyer,  226 
U.  S.  420,  427-429,  56  L.  ed.  1147,  1149, 
1150,  32  Sup.  Ct  Rep.  763. 

Even  after  trial  habeas  corpus  will  not 
lie. 

Re  Lincoln,  202  U.  S.  178,  182,  50  L.  ed. 
984,  986,  26  Sup.  Ct  Rep.  602. 

So,  too,  in  the  case  of  an  indictment  o? 
conviction  in  a  state  court  where  the  statute 
is  claimed  to  be  in  conflict  with  the  Federal 
constitution,  the  remedy  is  by  writ  of  error 
to  the  state  court,  and  not  by  habeas  corpus. 

Minnesota  v.  Brundage,  180  U.  S.  499,  45 
L.  ed.  639,  21  Sup.  Ct  Rep.  455;  Bailey  v. 
Alabama,  211  U.  S.  462,  63  L.  ed.  278,  29 
Sup.  Ct  Rep.  141;  Ex  parte  Royall,  117  U. 
S.  241,  29  L.  ed.  868,  6  Sup.  Ct  Rep.  734, 
742. 

Mr.  Justice  Iiamar  delivered  the  opin- 
ion of  the  court: 

On  November  7,  1912,  Johnson  was  in- 
dicted for  a  violation  of  the  white  slave 
traffic  act  (36  Stat,  at  L.  825,  chap.  395, 
U.  S.   Comp.   Stat   Supp.   1911,  p.   1343). 


Note. — On  habeas  corpus  in  the  Federal 
eoorta-^eee  notes  to  Re  Reinitz,  4  LJR.A. 
236;  State  ex  rel.  Cochran  v.  Winters,  10 
L.RJL  616;  Re  Huse,  25  C.  C.  A.  4,  and 
Tinsl^  T.  Anderson,  43  L.  ed.  U.  6.  91. 

Aa  to  habeas  corpvs  to  test  constitutioa- 
m/Uj'   of  Btatute — Mee   note   to    Hovey    t. 
^BUioit,  89  L.RJL  449. 


As  to  questions  reviewable  by  habeas 
corpus — see  notes  to  State  v.  Jackson,  1 
LJI.A.  373;  Bion's  Appeal,  11  L.R.A.  694; 
United  States  v.  Hamilton,  1  L.  ed.  U.  8. 
490;  Glass  v.  The  Betsey,  1  L.  ed.  U.  S.  489; 
Ex  parte  Carll,  27  L.  ed.  U.  S.  288 ;  Oteiza  y 
Cortes  V.  Jacobus,  34  L.  ed.  U.  S.  464,  and 
Pearee  y.  Teiaa,  S9  L.  ed.  U.  8.  164. 

^%1  T)«  %« 
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He  wii  arrested,   and   the   court   fixed  hii  in  connection  witli  the  attftck  on  the  vklld 

bail   at  (30,000,  but  declined  to   accept  aa  ity  of   tbe  statute,   takei  the  eaae   ont  ol 

auretj  anyone  who  was  indemnitled  against  the  general   rule  and  bring*  it  within  thi 

loss,  OT  to  pennit  the  defendant  to  deposit  exceptional   cases   referred  to   in  Ez   part< 

cash  in  lieu  of  bond.  The  defendant  there-  Ro;all,  supra,  lo  aa  to  give  petitioner  Uh 

upon  applied  far  a  writ  of  habeas  corpus  on  right  to  this  hearing  in  advance  oi  a  trial 

the  ground   (1)   that  excessive  bail  was  ra-  But  even   if   it  could   be  claimed  that  thi 

quired,   on   terras  onerous  and  prohibitive,  facts   relied    on   presented    anj   reason   foi 

and   (2)   that  the  act  under  which  be  ha<t  allowing   faim    a   Itearing   on    the   constitu 

hccn     indicted    was    unconstitutional    and  tionalit;  of  the  act  at  this  time,  tbe  defend 

void.        After   a   bearing   tbe   petition   was  ant  would  not  beentitled  *to  the  bene-[a4S 

denied  and  he  appealed  to  this  court,  where  lit  of  the  writ,   because,  since  the  appeal. 

a  motiun  was  made  that  he  be  admitted  to  he   has   given   bond   in   the   district   eonrt, 

bail  pending  the  hearing.    This  was  resisted  and   bss   been    released   from   arrest   nndei 

bj  the  Solicitor  Qeneral,  and,  before  a  de-  tbe  warrant  issued  on  the  indictment.     H« 

cisioD  thereon,  was  abandoned.     On  appel-  is  no  longer  in  the  euatod^r  of  the  marshal 

lant's   motion  the  case  was  advanced,  to  to  whom  the  writ  is  addressed,  and  froni 

be   heard    with   others   involving  the   con-  whose  eustod;  he  seeks  to  be  discharged, 

stitutionalitf  of  the  same  act.    The  defend-  Tbe  defendant  is  now  at  liberty,  and  bav' 

nnt's  counsel  took  part  in  the  argument  ot  ing  secured  the  very  relief  which  the  writ 

that  question.  January  0,   1913.     From  an  of  habeas  corpus  was  intended  to  afford  ti 

affidavit  attached  to  the  brief  of  the  govern-  those   held   under   warrants    iesned   on   In. 

mcnt,  submitted  at  that  time,  it  appears  dictmenta,  tbe  appeal  must  be  diamissed. 
alJ]  "that,  on  November  16,  1912,  Johnson 

bad  given  bond,  which  bad  been  approved  by  ^^__ 
the  district  judge,  and  had  been   released 

from  arrcat  under  the  indictment.     Tbepeti-  NEW  YORK  CENTRAL  4  HUDSON  RIT- 

tioner   insists  that  the  release  on  bail  wai  eR  RAILROAD  COMPANY,  Plfl,  in  Err, 

known  to  the  government  when  the  motion  r. 

to  advance  was  made,  and  not  then  having  BOARD  OF  CHOSEN  FREBHOLDBRS  Of 

been  urged,  be  is  now  entitled  to  a  decision  THE  COUNTY  OF  HUDSON. 
on   the  constitutional    question    argued,   so 

that,  if  in  bis  favor,  he  would  avoid  re-arrest  {gee  S.  0,  Reporter's  ed.  248-260.) 
and  trial. 

The  writ  of  habeas  corpus  is  not  intend-  oommeroe  -  mnfllctiiiK  "tate  and  FM- 

ed  to   serve   the   office   of  a   writ  of   error  er&I  reKnlsUoD  —  tnt«ral«te  r«rrlag«. 

oven   after  verdict;   and,  for  still  stronger  The   inclusion   of  railroad  ferries  in  thi 

reasons,  it  is  not  available  to  a  defendant  act  of  Februarr  4,  1B87  (24  Stat,  at  L.  STB, 

before  trial,  except  in  tare  and  exceptional  chap.  104,  U.  S.  Comp.  SUt.  1901,  p.  3104), 

casea,   as   pointed  out  in   Ex  parte  Royall,  Sl,»«to|l,as    one  of  the  subjecU  regulated 

117  U.  S.  241,  29  L.  ed.  888,  6  Sup.  Ct.  Rep.  ^}^**:  •t»tute.  is  such  an  extension  of  tlw 

734.     This  is  .an  effort  to  nullify  that  rule,  ^^t",?;  *™„""^„r",™  T"""!,^  * 

and  to  depart   from   the  regulaa  course  of  ^'"7  <""°P"'y  "^  a  ferry  upon  a  navfg>- 

criminal     proceedings     by     securing     from  Note. — On  state  regulation   of  intentat* 

this  court,  in  advance,  a,  decision  on  an  Is-  of  foreign  commerce — see  notes  to  NorfoU 

sue  of  law  which  the  defendant  can   raUe  *  W.  R,  Co.  t.  Com.   18   L.RA.   107;   M» 

in    the    district   court,    with   the    right,    if  ^"S?  *  ^-  P'i^  *^"j^"^™»*  *  *^ 

-„„■■.  J    1-            *     j                                 ■  Co.  24  C.  C.  A,  18;  and  Gloucester  FerrrOi 

convicted   to  a  writ  of  error  on  any  ruling  ,   p«,„ayi^„i,.  £9  U  ed,  U.  8.  168^ 

adverse   to  his   contention.     That  the  or-  On  the  power  of  Congress  to  reguUte  ooiB- 

dcrly   course   of   a   trial   must   be   pursued  merce—aee  notes  to  State  ex  rel.  Corwin  r. 

and    the    usual    remediea    exhausted,    even  Indiana  k  0.  Oil,  Oas  4  Mfn.  Co.  0  LJLA. 

where  the  petitioner  attacks  on  habeas  cor-  67S '.  Bullard  v.  Northern  P.  R.  O).  11  L.R.A. 

pus    the    constitutionality    of    the    statute  248;  Re  Wilson,  12  L.RJ.  624;  Qlbbona  t. 

under  which  he  was  indicted,  was  decided  pK**!,  «  ^/^;,"i  Vo^'  ,5""*"™/-  ^'^ 

I-  ni..^..«  ■    u.,  .      ooi:  TT    a    ..Oft    E>  T  l"°^i  8  L.  ed.  U.  8.  678;  Gloucester  Ferrj 

in  Glasgow  v.  Moyer,  226  U.  B.  420,  SB  L,  q^    '^    Pennsvlvaaia    29  L.   ed    U    8    1»b' 

•d.  1147,  82  Sup,  Ct.  Rep.  753.     That  and  Ra'tteman  r.'^Teateri.  U.  Telw.'Co.'32L.  ei 

other   aimilar   decisions   have   so   definitely  U.  S.  229;  Harmon  v.  Chicago,  37  L.  ad.  U. 

established    the    general    principle    as    to  6.  218;  and  Cleveland,  C.  C.  4  SL  Lt.  B.  Ob. 

leave  no  room  for  further  discussion.    Rig-  v.  Backus,  38  Lk  ed.  U.  B.  1041. 

gins  ¥.  United  States,  199  U.  S.  547,  BO  On  the  ertabltshment,  regulation,  and  piw- 

L.  ed.  803,  26  8up.  Ct.  Rep.  147.  ^"   "'   ''"'**;Tni  ?'S'»*°.,f'"**"'*°" 

It  U  c,aimed.;bowe,cr,^bat  the  defend-  ^^'^^ ^^:^^^^^'J l^^d^  „U., « 

ant  was  required  to  give  exoessive  b^I,  on  prices— see  noU  to  'WVwihwHw  *,-UtwM 

prohibitive  eondition^  and  that  thlt  ftwt,  Co,  t,  Ciorton,  »  ^■But.'V\'\. 
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bit  riTcr  forminff  the  boundary  between 
two  states  as  to  inyalidate  any  regulation 
under  state  authority  of  the  ratM  to  be 
charged  by  such  company  for  the  interstate 
ferriage  of  perwons,  although  such  regula- 
tion relates  only  to  persons  other  than  rail- 
road passengers. 

[For  other  cases,  see  Commerce,  I.  e;  III.  c, 
in  Digest  Sup.  Ct  1008.] 

[No.  60.] 

Argued  Norember  13,  1012.    Decided  Feb- 
ruary 24,  1013. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  New  Jersey  to  review  a  de- 
cree entered  pursuant  to  the  mandate  of 
the  Court  of  Errors  and  Appeals  of  that 
state,  which  had  reversed  a  decree  of  the 
Supreme  Court,  enjoining  the  enforcement 
of  ordinances  fixing  tke  rates  for  foot  pas- 
sengers upon  an  interstate  railway  ferry. 
Reversed  and  remanded  for  further  pro- 
ceedings. 

See  same  case  below  in  supreme  court, 
74  N.  J.  L.  367,  65  Atl.  860;  in  court  of 
errors  and  appeals,  76  N.  J.  L.  664,  74  Atl. 
054,  16  Ann.  Cas.  858. 

The  facts  are  stated  in  the  opinion. 

^r.  Albert  O.  Wall  argued  the  cavise, 
and,  with  Messrs.  James  B.  Vreisiiburgh 
and  Thomas  Emery,  filed  a  brM  for  plain- 
tiff in  error: 

The  regulation  of  t^  rates  and  fares  for 
transportation  vie  these  ferries  is  inopera- 
tire  because  it  eonfiicts  with  the  commerce 
clause  of  the  Constitution  of  the  United 
States 

CoTiBgton  k  C.  Bridge  Co.  t.  Kentucky, 
154  U.  S.  204,  38  L.  ed.  062,  4  Inters.  Com. 
Bep.  640,  14  Sup.  Ct.  Rep.  1087;  Wabash, 
St.  L.  ft  P.  R.  Co.  ▼.  Illinois,  118  U.  S.  557, 
30  L.  ed.  244, 1  Inters.  Com.  Rep.  31,  7  Sup. 
Ct.  Rep.  4;  Lottery  Case  (Champion  ▼. 
Ames)  188  U.  S.  352,  47  L.  ed.  400,  23  Sup. 
Ct  Rep.  321,  13  Am.  Crim.  Rep.  561; 
Gloucester  Ferry  Co.  ▼.  Pennsylvania,  114 
U.  S.  106,  20  L.  ed.  158,  1  Inters.  Com.  Rep. 
382,  5  Sup.  Ct.  Rep.  826;  Hanley  v.  Kansas 
City  Southern  R.  Co.  187  U.  S.  617,  47  L.  ed. 
333,  23  Sup.  Ct  Rep.  214;  St  Clair  Coun- 
ty T.  Interstate  Sand  k  Car  Transfer  Co. 
102  U.  S.  454,  48  L.  ed.  518,  24  Sup.  Ct 
Rep.  300;  International  Transit  Ca  ▼.  Sault 
Ste  Marie,  104  Fed.  522. 

Congress  has  legislated  concerning  ferries 
operated  in  connection  with  railroads. 

Gulf,  C.  &  S.  F.  R.  Co.  T.  Hefley,  158  U. 
a  08,  30  L.  ed.  910,  15  Sup.  Ct.  Rep.  802; 
Tteas  ft  P.  R.  Ca  ▼.  Mugg,  202  U.  S.  242, 
80  L.  ed.  1011,  26  Sup.  Ct.  Rep.  628;  Mis- 
souri P.  R.  Co.  T.  Larabee  Flour  Mills  Co. 
fJJ  U.  8.  612,  623,  53  L.  ed.  352,  20  Sup.  Ct 
J^p.  2X4;  Po^  r,  Chimgo,  B.  ft  Q.  R  Ca 


12  Inters.  Com.  Rep.  422;  Armour  Packing 
Co.  ▼.  United  SUtes,  200  U.  S.  56,  80,  81, 
52  L.  ed.  681, 604,  28  Sup.  Ct  Rep.  428. 

The  exercise  of  the  power  which  the  board 
of  chosen  freeholders  here  asserts  is  in  con- 
fiict  with  the  ezclusive  power  of  regulatioa 
of  the  same  subject-matter  by  Federal  au- 
thority. 

Sinnot  t.  Davenport,  22  How.  227,  16  1* 
ed.  243. 

The  ferryboats  are  subjects  of  admiral^ 
jurisdiction. 

The  St  Louis,  48  Fed.  312;  Dubuque  ft  & 
C.  R.  Co.  ▼.  Richmond,  10  Wall.  584,  22  U 
ed.  173;  Bowman  v.  Chicago  ft  N.  W.  R.  Co. 
125  U.  S.  465,  484,  31  L.  ed.  700,  706,  1 
Inters.  Com.  Rep.  823,  8  Sup.  Ct  Rep.  689, 
1062;  niinois  C.  R.  Co.  t.  Illinois,  163  U.  a 
142,  41  L.  ed.  107,  16  Sup.  Ct  Rep.  1006. 

Mr.  Frank  Bergen  also  argued  the  causa 
and  filed  a  brief  for  plaintiff  in  error: 

The  business  of  carrying  passengers  and 
▼chicles  by  a  ferry  from  one  state  to  aa* 
other,  for  hire,  is  interstate  commerce. 

Gloucester  Ferry  Co.  ▼.  Pennsylvania,  114 
U.  S.  106,  20  L.  ed.  158,  1  Inters.  Com.  lU^ 
382,  5  Sup.  Ct  Rep.  826. 

The  power  directly  to  regulate  commeroo 
among  the  states,  including  whatever  power 
the  states  previously  had  to  prescribe  rates 
for  interstate  commerce,  whether  by  virtue 
of  their  police  power  or  otherwise,  was 
transferred  to  the  United  States  by  the 
adoption  of  the  commerce  clause  of  the  Con* 
stitution,  and  can  only  be  exercised  by  or 
with  the  authority  of  Congress. 

Covington  ft  C.  Bridge  Co.  v.  Kentucky, 
154  U.  S.  204,  38  L.  ed.  062,  4  Inters.  Com. 
Rep.  640,  14  Sup.  Ct.  Rep.  1087;  St  Clair 
County  V.  Interstate  Sand  ft  Car  Transfer 
Co.  102  U.  S.  454,  48  L.  ed.  518,  24  Sup.  Ct 
Rep.  300;  Gibbons  v.  Ogden,  0  Wheat  1,  • 
L.  ed.  23;  Story,  Const.  §  1065;  Crutcher  ▼• 
Kentucky,  141  U.  S.  47,  57,  58,  35  L.  ed.  640. 
652, 11  Sup.  Ct  Rep.  851 ;  Western  U.  Teleg. 
Co.  V.  Kansas,  216  U.  S.  1,  54  L.  ed.  355,  30 
Sup.  Ct  Rep.  100;  Brown  v.  Maryland,  12 
Wheat  410,  445,  6  L.  ed.  678,  687 ;  Robbina 
V.  Taxing  Diet  120  U.  S.  480,  30  L.  ed.  604, 
1  Inters.  ConL  Rep.  45,  7  Sup.  Ct  Rep.  502; 
Wabash,  St  L.  ft  P.  R.  Co.  v.  Illinois,  118 
U.  S.  557,  30  L.  ed.  244,  1  Inters.  Com.  Rep. 
31,  7  Sup.  Ct  Rep.  4;  Hall  v.  De  Cuir,  06 
U.  S.  485,  488,  24  L.  ed.  547,  548. 

Congress,  by  direct  legislation,  and  by  ck* 
tending  the  jurisdiction  of  the  Interatate 
Commerce  Conunission,  has  regulated  inter* 
state  ferries  to  the  extent  that  regulatioi^ 
in  the  judgment  of  Congress,  is  necessary  or 
desirable  at  present  The  states  have  ne 
power  to  supplement  those  regulations,  it  b^ 
ing  presumed  conclusively  that  in  the  par> 
tieolart  in  which  Congress  has  omitted  le 
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regulate  interstate  ferries,  tliere  shall  be  no 
regulation  until  Congress  shall  decide  to 
take  further  action. 

Messrs.  Henry  B.  Bodman»  Alexis  C.  An- 
gell,  and  Herbert  E.  Boynton  filed  a  brief  as 
amiei  ouricB, 

Mr.  B.  Parmalee  Prentice  argued  the 
eause,  and,  with  Messrs.  John  Griffin  and 
George  Welwood  Murray,  filed  a  brief  for 
defendant  in  error: 

In  all  local  matters  state  statutes  are 
valid  until  superseded  by  Congress. 

Cooley  T.  Port  Wardens,  12  How.  810,  13 
L.  ed.  1001;  Mobile  County  t.  Kimball,  102 
U.  S.  691,  702,  26  L.  ed.  288,  241;  Atlantic 
&  P.  Teleg.  Co.  ▼.  Philadelphia,  190  U.  S. 
100,  47  L.  ed.  995,  23  Sup.  Ct  Rep.  817; 
Bowman  ▼.  Chicago  &  N.  W.  R.  Co.  125  U. 
S.  465,  507,  31  L.  ed.  700,  714,  1  Inters. 
Cool  Rep.  823,  8  Sup.  Ct.  Rep.  689,  1062; 
Leisy  t.  Uardin,  185  U.  S.  100,  84  L.  ed. 
128,  8  Inters.  Com.  Rep.  36, 10  Sup.  Ct.  Rep. 
681;  Stoutenburgh  ▼.  Henniok,  129  U.  S. 
141,  82  L.  ed.  637,  9  Sup.  Ct.  Rep.  256; 
Western  U.  Teleg.  Co.  t.  Pendleton,  122  U. 
S.  347,  80  L.  ed.  1187,  1  Inters.  Com.  Rep. 
306,  7  Sup.  Ct.  Rep^  1126;  OuachiU  k  M. 
River  Packet  Co.  ▼.  Aiken,  121  U.  &  444,  80 
L.  ed.  976,  1  Inters.  Com.  Rep.  879,  7  Sup. 
Ct.  Rep.  907;  Robbins  t.  Taxing  Dist  120  U. 
S.  489,  30  L.  ed.  694,  1  Inters.  Com.  Rep. 
45,  7  Sup.  Ct  Rep.  592;  Wabash,  St  L.  & 
P.  R.  Co.  ▼.  Illinois,  118  U.  S.  557,  80  L.  ed. 
244,  1  Inters.  Com.  Rep.  31,  7  Sup.  Ct.  Rep. 
4;  Morgan's  L.  ft  T.  R.  &  S.  S.  Co.  ▼.  Board 
of  Health,  118  U.  S.  455,  30  L.  ed.  237,  6 
Sup.  Ct.  Rep.  1114;  Cardwell  ▼.  American 
Rirer  Bridge  Co.  113  U.  S.  205,  210,  28  L. 
ed.  959,  961,  5  Sup.  Ct  Rep.  428 ;  Willough- 
bj,  Fed.  Const  |  309. 

The  power  to  regulate  conmieree  is  given 
to  Congress,  not  to  the  courts.  The  ifues- 
Hon  whether  a  particular  statute  of  a  state 
is  prohibited  by  congressional  silence  is  a 
fnettion  for  Congress.  State  laws  should 
not  be  held  void  except  in  cases  so  clear  that 
Congress  could  not  overrule  the  judicial  de* 
eltion. 

Thayer,  Cases  on  Const  Law,  2190,  2191. 

A  practical  and  long-continued  construc- 
tloB  of  the  Constitution  by  the  states  and 
by  Congress  is  conclusive  in  this  court. 

Stuart  V.  Laird,  1  Cranoh,  299,  2  L.  ed. 
116;  License  Cases,  5  How.  507,  607,  12  L. 
•d.  257,  302;  Conway  v.  Taylor,  1  Black, 
mn,  17  L.  ed.  l91;  Carroll  v.  Campbell, 
108  Mo.  564,  17  &  W.  884. 

Regulation  of  ferries  on  intrastate  and 
boimidary  streams  was,  until  1885,  eonsid- 
Vtd  a  matter  of  state  police  jurisdiction 
beyond  Federal  authority. 

Gibbons  v.  Ogden,  9  Wheat  1,  6  L.  ed.  28; 
CmwMjr  n  Tk^lor^  1  BlMck,  60$,  17  L  6d. 


191;  Fanning  y.  Gregoire,  16  How.  524,  14 
L.  ed.  1043;  Wiggins  Ferry  Co.  v.  East  St 
LouU,  107  U.  S.  365,  27  L.  ed.  419,  2  Sup. 
a.  Rep.  257,  affirming  102  HI.  560;  Mills  v. 
St  Clair  County,  7  HI.  197,  affirmed  in  8 
How.  569,  12  L.  ed.  1201;  People  v.  Bab* 
cock,  11  Wend.  586;  Elizabethport  k  N.  T. 
Ferry  Co.  v.  United  States,  5  Blstchf.  198, 
Fed.  Cas.  No.  4,362;  Chilvers  v.  People,  11 
Mich.  43 ;  Marshall  v.  Grimes,  41  Miss.  27 ; 
New  York  y.  Longstreet,  64  How.  Pr.  80; 
Gould,  Waters,  §  35. 

The  decision  of  Gloucester  Ferry  Co.  y. 
Pennsylvania,  114  U.  S.  196,  29  L.  ed.  158, 
1  Inters.  Com.  Rep.  382,  5  Sup.  Ct.  Rep.  826, 
decided  in  1885,  established  Federal  juris- 
diction to  legislate  concerning  ferriage  over 
boundary  streams,  but  did  not  turn  what 
had  been  an  exclusive  state  jurisdiction  into 
an  exclusive  Federal  jurisdiction.  State 
laws  on  this  subject  are  still  valid  until 
superseded  by  a  Federal  statute. 

The  legal  definition  of  a  ferry  refers  to  the 
point  of  departure  as  the  situs  of  the  ferry. 
The  ferry  franchise  consists  in  the  right  of 
transportation  from  that  point. 

Conway  v.  Taylor,  1  Black,  603,  17  L.  ed. 
191;  Memphis  y.  Overton,  3  Yerg.  890; 
State  V.  Faudre,  54  W.  Va.  122,  63  L.RJL 
877,  102  Am.  St  Rep.  927,  46  S.  E.  269,  1 
Ann.  Cas.  104;  Power  v.  Athens,  99  N.  Y. 
592,  2  N.  E.  609,  26  Hun,  282. 

Under  this  definition  no  conflict  of  laws 
can  arise  upon  boundary  streams,  for  a 
municipality  or  state  upon  one  side  of  the 
stream  has  complete  control  of  ferriage 
from  its  own  shore,  and  cannot  interfere 
with  ferriage  from  the  opposite  shore. 

The  franchise  to  leave  a  state  comes  from 
state  law,  which  imposes  also  the  duty  of 
the  carrier  to  receive,  carry,  and  deliver. 

Louisville  k  J.  Ferry  Co.  v.  Kentucky, 
188  U.  S.  385,  394,  47  L.  ed.  513,  517,  23 
Sup.  Ct.  Rep.  463;  Bowman  y.  Chicago  k  N. 
W.  R.  Co.  115  U.  S.  611,  615,  20  U  ed.  502, 
504,  6  Sup.  Ct.  Rep.  192. 

The  Constitution  does  not  confer  the  right 
of  intercourse  between  state  and  state. 

Gibbons  v.  Ogden,  9  Wheat  211,  6  L.  ed. 
73;  Federal  Common  Law  k  Interstate  Car- 
riers, 9  Columbia  L.  Rev.  375;  Maemillan, 
Federal  Power  over  Carr.  k  Corp.  1907,  pp. 
23-87,  124-130;  Re  TransporUtion  of 
Fruit,  10  Inters.  Com.  Rep.  360. 

Some  recent  cases  suggest  that  there  la 
also  a  Federal  right  to  engage  in  interstate 
commerce,  but  this  proposition  has  never 
been  advanced  without  dissent,  and  in  any 
event  does  not  deny  the  right  derived  from 
state  law.  The  state  franchise  is  Uie  his- 
toric right  upon  which  the  eonunon  law  of 
carriers  is  built 

256;  QtoOMtec  Ymn  ft^.^.'^wwiX^^^ 
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114  U.  S.  196,  217,  29  L.  ed.  158,  166,  1 
Intera.  Com.  Rep.  382,  5  Sup.  Ct.  Rep.  826; 
State  T.  Faudre,  54  W.  Va.  122,  63  L.R.A. 
877»  102  Am.  St.  Rep.  927,  46  S.  £.  269,  1 
Ann.  Oaa«  104;  Sistersville  Ferry  Co.  ▼.  Rub- 
Bell,  62  W.  Va.  366,  69  L.RA.  613,  43  S.  E. 
107;  Cross  ▼.  Hopkins,  6  W.  Va.  823;  Car- 
roll T.  Campbell,  108  Mo.  650,  17  S.  W. 
844;  State  t.  Sickmann,  66  Mo.  App.  499; 
Tugwell  ▼.  Eagle  Pass  Ferry  Co.  74  Tex. 
480,  9  S.  W.  120,  13  S.  W.  654;  Parsons 
V.  Hunt,  98  Tex.  420,  84  S.  W.  644;  Nixon 
V.  Reid,  8  S.  D.  607,  32  L.RJl.  315,  67  N.  W. 
67;  Hatten  ▼.  Turman,  123  Ky.  844,  97  S.  W. 
770,  98  S.  W.  1000.  See  also  St.  Clair 
County  ▼.  Interstate  Sand  &  Car  Transfer 
Co.  192  U.  S.  464,  48  L.  ed.  618,  24  Sup.  Ct. 
Rep.  800;  Burlington  &  H.  County  Ferry  Co. 
▼.  DaviB,  48  Iowa,  133,  30  Am.  Rep.  390; 
Phillips  T.  Bloomington,  1  6.  Greene,  502; 
Bowman  ▼.  Wathen,  2  McLean,  376,  Fed. 
Cas.  No.  1,740;  Challiss  ▼.  Davis,  56  Mo.  26; 
Columbia  Delaware  Bridge  Co.  v.  Gcisse,  38 
N.  J.  L.  39;  Gear  y.  Bullerdick,  34  111.  74. 

The  majority  opinion  in  the  Covington  k 
C.  Bridge  Co.  v.  Kentucky,  154  U.  S.  204,  38 
L.  ed.  962,  4  Inters.  Com.  Rep.  649,  14  Sup. 
Ct.  Rep.  1087,  considered  in  connection  witli 
the  facts  before  the  court,  announces  no  new 
rule. 

That  the  cases  which  recognize  state 
power  to  regulate  ferries  over  boundary 
streams  are  still  authoritative  is  shown  by 
the  fact  that  in  Williams  t.  Wingo,  177  U. 
S.  601,  603,  44  L.  ed.  906,  906,  20  Sup.  Ct. 
Rep.  793,  this  court  based  its  decision  upon 
Fanning  v.  Gregoire,  16  How.  524,  14  L.  ed. 
1048,  holding  that  case  in  point  and  decisive. 

The  second  resolution,  regulating  rates 
for  a  round  trip  starting  from  New  Jersey 
side,  is  within  the  jurisdiction  of  New  Jer- 
sey. 

State  T.  Sickmann,  66  Mo.  App.  499. 

The  distinction  between  ordinary  ferriage 
and  ferriage  which  is  connected  with  rail- 
road transportation  is  well  recognized. 

St.  Clair  County  t.  Interstate  Sand  t 
Car  Transfer  Co.  192  U.  S.  464,  48  L.  ed. 
618,  24  Sup.  Ct  Rep.  800. 

The  eonstruction  of  a  state  law  by  the 
state  courts  Is  accepted  in  this  court  as 
flnaL 

Colllni  T.  Texas,  228  U.  S.  288,  66  L.  ed. 
489,  82  Sup.  Ct.  Rep.  286;  Missouri  P.  R. 
Co.  T.  Larabee  Flour  Mills  Co.  211  U.  S. 
612,  68  L.  ed.  862,  29  Sup.  Ct.  Rep.  213; 
LoalsTille,  N.  0.  ft  T.  R.  Co.  t.  Mississippi, 
188  U.  &  687,  88  L.  ed.  784,  2  Inters.  Com. 
Rep.  801,  10  Sup.  Ct  Rep.  848;  Provident 
Inst  T.  Massachusetts,  6  Wall.  611,  18  L.  ed. 
907;  Randall  v.  Brigham,  7  Wall.  623,  19 
Z,  €d.  285:  Out  w.  Minnesota,  9  Wall  36, 
JPZk  ed.  573;  Eicbmmd  r.  SWihp  15  WalL 


429,  21  L.  ed.  200;  LefBngwell  ▼.  Warren,  2 
Black,  699,  17  L.  ed.  261. 

The  interstate  commerce  act  is  not  in* 
volved.  The  statute  applies  only  to  trans- 
portation wholly  by  railroad,  or  partly  by 
railroad  and  partly  by  water,  when  both  are 
used  under  a  common  control.  Ferriage  dis- 
connected from  railroad  transportation  is 
not  affected. 

Goodrich  Transit  Co.  ▼.  Interstate  Com- 
merce Commission,  190  Fed.  943,  224  U.  S. 
194,  56  L.  ed.  729,  32  Sup.  Ct  Rep.  436. 

Federal  statutes  concerning  enrolment  and 
inspection  of  vessel,  licensing  officers,  etc., 
are  not  involved. 

Conway  v.  Taylor,  1  Black,  603,  17  L.  ed. 
191;  Wiggins  Ferry  Co.  v.  East  St  Louis, 
107  U.  S.  365,  27  L.  ed.  419,  2  Sup.  Ct  Rep. 
267;  New  York  v.  Star  in,  106  N.  Y.  1,  12 
N.  E.  631 ;  New  York  v.  Longstreet,  64  How. 
Pr.  30;  Midland  Terminal  &  Ferry  Co.  v. 
Wilson,  28  N.  J.  Eq.  637;  Carroll  v.  Camp- 
bell, 108  Mo.  662,  17  S.  W.  884;  Marshall  v. 
Grimes,  41  Miss.  27;  People  v.  Babcock,  11 
Wend.  686;  Chilvers  ▼.  People,  11  Mich.  43. 

The  Federal  statute  of  1866  is  not  in- 
volved. The  history  of  the  statute  as  wvit 
as  its  express  provisions  shows  that,  like  the 
interstate  commerce  act,  this  is  a  railroail 
statute.  It  has  been  in  force  forty-six 
years,  and  has  never  been  applied  to  ferriage 
disconnected  from  railroad  transportation. 

Macmillan,  Federal  Power  over  Carr.  k 
Corp.  1907,  pp.  96,  209. 

Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court: 

The  rails  of  the  main  line  of  the  West 
Shore  Railroad  Company  extend  from  Buf- 
falo to  Albany,  New  York,  and  beyond, 
through  the  state  of  New  York  into  New 
Jersey,  to  the  terminus  of  the  road  at 
Weehawken,  on  the  west  *bank  of  the[257 
Hudson  river.  From  Weehawken  steam  fer- 
ries known  as  the  West  Shore  Railroad 
ferries  are  operated  over  the  river  to  sev- 
eral terminal  points  in  New  York  city  for 
the  purpose  of  carrying  railroad  passengers 
and  traffic  from  Weehawken  to  New  York 
and  from  New  York  to  Weehawken.  Al- 
though these  ferries  are  known  as  West 
Shore  Railroad  ferries,  and  are  operated 
as  railroad  ferries,  their  business  is  not 
limited  to  incoming  persons  or  traffic  car- 
ried over  the  lines  of  the  railroad,  or  to 
persons  or  traffic  conveyed  from  New  York 
to  Weehawken,  to  be  transported  from 
there  over  the  railroad.  Indeed,  from  both 
directions  a  very  large  number  of  peraons 
besides  considerable  traffic  "constauUy 
move  to  and  fro  between  the  two  states,  nol 
having  used  or  intending  to  use  the  linea  €f 
the  West  Shore  Railroad." 

Ia  UKM  tha  board  «f  ehoeea  f reeholdara  cf 
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Hudson  county,  New  Jersey,  adopted  two 
ordinances:  one  fixing  the  rate  for  foot  pas- 
sengers ferried  from  New  Jersey  to  New 
York,  and  the  other  for  a  round  trip  com- 
mencing on  the  New  Jersey  shore,  which  I 
rates  were  applicable  to  the  ferries  in  ques- 
tion. The  New  York  Central  &  Hudson 
River  Railroad,  engaged  as  a  lessee  in  op- 
erating the  lines  of  the  West  Shore  Rail- 
road, and  its  railroad  ferries,  commenced 
this  proceeding  to  prevent  the  enforce- 
ment of  the  rates  fixed  by  the  ordinances. 
The  contention  was  that  the  ordinancef 
were  an  unwarranted  interference  with  the 
interstate  business  of  the  company,  and 
that  the  enforcement  of  the  ordinances 
would  constitute  a  direct  burden  on  inter- 
state commerce,  which  could  not  be  done 
consistently  with  the  Constitution.  The 
supreme  court  of  New  Jersey  maintained 
the  contentions  of  the  railroad  company. 
The  court  of  errors  and  appeals  reversed 
the  judgment  of  the  supreme  court.  76  N. 
J.  L.  664,  74  All.  954,  16  Ann.  Cas.  858. 
The  case  is  now  here,  the  writ  of  error  hav- 
ing been  directed  to  the  supreme  court, 
to  which  the  record  was  remitted  from  the 
court  of  errors  and  appeals. 
258]  *  At  the  outset  it  is  to  be  observed  that 
the  contentions  pressed  in  argument  by  both 
parties  take  a  wider  range  than  the  neces- 
sities of  the  case  require.  We  make  a  very 
brief  reference  to  certain  decisions  of  this 
court  referred  to  in  argument  by  both  par- 
ties in  order  that  they  may  aid  us  to 
plainly  mark  the  boundaries  of  the  real 
issues  required  to  be  decided,  thus  ena- 
bling us  to  put  out  of  view  irrelevant  con- 
siderations and  confine  our  attention  to 
things  essential. 

Fanning  v.  Gregoire,  16  How.  624,  14  L. 
ed.  1043,  required  a  consideration  of  the 
right  of  the  legislature  of  Iowa  to  author- 
ize a  ferry  across  the  Mississippi  river  at 
Dubuque.  Without  going  into  details  it 
suflSces  to  say  that  the  subject  was  elab- 
orately considered  and  the  power  of  the 
state  to  grant  the  ferry  right  was  sustained. 
In  Conway  v.  Taylor,  1  Black,  603,  17  L.  ed. 
191,  the  right  of  the  state  of  Kentucky  to 
grant  franchises  for  ferrying  across  the 
Ohio  river  was  considered  and  the  power 
was  upheld,  the  general  reasoning  stated 
in  Fanning  v.  Gregoire  being  reiterated 
and  approved.  It  is  undoubtedly  true  that, 
in  the  course  of  the  reasoning  of  both  the 
eases  just  referred  to,  expressions  were 
made  use  of  which  give  some  support  to 
the  view  that  the  power  to  regulate  ferrl- 
tge,  even  as  to  a  stream  bounding  two 
states,  was  purely  local,  not  transferred  by 
the  states  to  Congress,  and  therefore  not 
within  the  grant  of  power  to  Congress  to 
T«galate  commerce. 
§7  If.  ed. 


Gloucester  Ferry  Co.  v.  Pennsylvania,  114 
U.  S.  196,  29  L.  ed.  158,  1  Inters.  Com.  Rep. 
382,  5  Sup.  Ct  Rep.  826,  concerned  the 
validity  of  a  tax  imposed  by  the  state  of 
Pennsylvania  on  a  ferry  company  operat- 
ing between  Gloucester,  New  Jersey,  and 
the  city  of  Philadelphia.  The  tax  was  re- 
sisted on  the  ground  that  it  was  a  direct 
burden  on  interstate  commerce,  and  there- 
fore void  as  an  interference  with  the  power 
of  Congress  to  regulate  commerce.  The 
contention  was  sustained.  The  whole  sub- 
ject of  ferriage  was  elaborately  considered, 
and  in  the  course  of  the  opinion  it  was  ex- 
pressly declared,  after  ^considering  the[259 
decisions  in  Fanning  v.  Gregoire  and  Con- 
way V.  Taylor,  that  ferriage  over  a  stream 
constituting  a  boundary  between  two  states 
was  within  the  grant  to  Congress  to  regu- 
late commerce,  and  therefore  not  subject 
to  be  directly  burdened  by  a  state.  It  was 
also,  however,  held  that,  in  view  of  the 
character  of  such  ferries  and  the  diversity 
of  regulation  which  might  be  required,  the 
right  to  regulate  them  came  within  that 
class  of  subjects  which,  although  within  the 
power  of  Congress,  the  states  had  the  right 
to  deal  with  until  Congress  had  manifested 
its  paramount  and  exclusive  authority. 

In  Covington  k  C.  Bridge  Co.  v.  Ken- 
tucky, 154  U.  S.  204,  38  L.  ed.  962,  4  Intera 
Com.  Rep.  649,  14  Sup.  Ct.  Rep.  1087,  the 
right  of  the  state  of  Kentucky  to  impose 
tolls  for  use  of  a  bridge  across  the  Ohio 
river  was  challenged  on  the  ground  that  the 
state  had  no  authority  to  fix  the  tolls,  be- 
cause to  do  so  was  the  assertion  of  a  power 
to  regulate  commerce,  and  therefore  was  an 
interference  with  the  exclusive  power  of 
Congress  on  that  subject.  The  tolls  were 
held  to  be  invalid.  The  opinion  beyond 
question  reasserted  the  principle  enforced 
in  the  Gloucester  Ferry  Case,  that  the  move- 
ment across  a  stream,  the  boundary  between 
two  states,  was  within  the  grant  of  power 
to  Congress  to  regulate  commerce,  and 
therefore,  generically  speaking,  not  sub- 
ject to  the  exertion  of  state  authority.  In- 
deed, in  view  of  the  fact  that  there  was  no 
act  of  Congress  dealing  with  the  subject  of 
the  tolls  which  were  under  review  in  the 
Covington  Case,  it  is  true  to  say  that  there 
are  expressions  in  the  opinion  in  that  case 
which  have  been  considered,  whether  right- 
ly or  wrongly  we  do  not  feel  called  upon  to 
say,  as  qualifying  or  overruling  the  con- 
clusion expressed  in  the  Gloucester  Case 
as  to  the  power  of  a  state  to  regulate  fer- 
ries upon  a  stream  bordering  two  states  un- 
til Congress  had  manifested  its  purpose  to 
exert  its  authority   over  the  subject. 

In  St.  Clair  County  v.  Interstate  Sand  & 
Car  Transfer  Co.  192  U,  S.  4^4,  4%  \i,  ^. 
518,  24  Sup.  Ct.  "Rfep.  ^^^,  VXv^  o^^^WcstsL  ^tv- 
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ltO]iideTed«rutlielikbilitTof the'tranifer  eopioni  nviei*  of  adjudged  bmm,  bj  am 
Mmpany  to  penaltiea  imposed  bj  the  coonty  an«lj«U  of  what  it  !■  vxgtd  wma  Hia  timr 
of  St.  Clair,  ■  municipal  eorporatlon  of  the  intendment  of  the  opinion  In  Qlbbou  t. 
itato  of  Illinoii,  for  having  failed  to  ob-  C^den,  9  Wheat  1,  6  L.  ed.  £3,  MpadallT  M 
tain  a  licenee  "for  carrying  on  a  ferry  tor  elucidated  by  the  opiniona  In  Panning  f. 
transferring  railroad  care,  loaded  or  un-  Oregoire  and  Conway  t.  Taylor.  It  Is  aol 
loaded,  oier  the  eonaty  of  St.  Clair,  in  denied  that  these  theories  are  directly  e(NI> 
Illinois,  to  the  Missouri  shore,  and  from  trary  to  the  ruling  in  the  Qlouoeater  Fwiy 
the  Missouri  shore  to  the  county  of  St.  Case,  but  it  is  urged  that  that  ease  for  tha 
Clair."  It  was  decided  tbat  there  was  no  Srst  tinie  announced  the  doctrine  of  a  Bl^ 
liability  for  the  penalty  (a)  because  the  tional  power  over  interstate  ferriage,  and 
business  of  transferring  freight  can  in  the  therefore  practically  amounted  to  making 
sense  disclosed  was  not  ferriage  in  the  prop-  a  new  constitutional  prOTieiou  on  the  sab- 
er meaning  of  that  word,  and  was  the  trans-  ject.  Obviously,  however,  the  views  Jttit 
action  of  interstate  commerce  not  in  any  stated  are  advanced  in  a  mere  acadamta 
view  subject  to  state  control;  and  (b)  be-  sense,  since  the  argument  admits  that  tb* 
CKUSC  the  particular  ordinance  relied  upon  ruling  in  the  Gloucester  Ferry  Case  is  now 
as  the  basis  for  imposing  the  penalty  was  conclusive  and  has  settled  the  signifleaitea 
void  because  of  provisionE  discriminating  of  the  Constitution  contrary  to  the  vimra 
against  interstate  commerce  which  it  con-  mentioned.  Thua,  at  the  very  outset  of  tha 
tained.  The  cases  of  Fanning  v.  Gr^oire,  argument,  after  stating  and  elaborating 
Conway  v.  Taylor,  Gloucester  Feriy  Co.  v,  the  theory  of  exclusive  state  power  over  io- 
Pennsylvania,  and  the  Covington  Bridge  teratate  ferriage,  it  is  said:  "Th*  declaioa 
Case  were  referred  to.  It  was  expressly  of  the  Gloucester  Ferry  Case,  114  TJ.  8. 
daelared,  in  view  of  the  special  grounds  106.  29  L.  ed.  IGB,  1  Inters.  Com.  Bap.  m, 
npon  which  the  case  was  decided,  that  it  6  Sup.  Ct.  Rep.  826,  decided  in  1B8B,  m- 
was  unnecessary  to  consider  whether  the  de-  tablished  Federal  jurisdiction  to  lagislat* 
eision  in  the  Covington  Bridge  Case  had  concerning  ferriage  over  boundary  streui^ 
established  the  doctrine  that  the  interstate  but  did  not  turn  what  had  been  an  ezela- 
business  of  ferrying  over  navigable  rivers  eive  state  jurisdiction  into  an  exclualn 
bordering  two  states  was  exclusively  witbin  Federal  jurisdiction.  State  laws  cm  this 
the  authority  of  Congress  to  regulate,  and  subject  are  still  valid  until  superseded  by  a 
therefore  was  not,  as  declared  in  the  Glou-  Federal  statute."  Again,  after  copiously 
cester  Ferry  Case,  subject  to  state  regnia-  reiterating  tlie  conceptions  as  to  tba  novellT 
tion  until  Congress  bad  exerted  its  au-  and  Its  assumed  'conflict  with  whathad[l<l 
thority  over  the  matter.  gone  before,  it  Is  said:  'The  reault  of  the 
In  the  light  of  this  statement  we  come  Gloucester  Ferry  Case,  therefore,  with  the 
to  state  the  contention*  of  the  parties.  The  other  esses  which  have  followed,  baa  probably 
plaintiff  in  error  insists,  not  following  the  been  to  so  extend  the  Federal  authority  ovar 
exact  order  of  their  argument  (a)  that  the  interstate  ferriage  as  to  bring  the  aubjeet 
assailed  ordinances  are  repugnant  to  the  within  the  concurrent  jurisdiction  of  Con- 
commerce  clause  because  Congrees  has  leg-  gresa  and  of  the  states.  It  is  a  conenrrant 
islatad  concerning  railroad  ferries  and  jurisdiction  only,  however,  whleh  has  bean 
thereby  manifested  Its  purpose  that  there  established.  In  the  absence  of  Federal  leg- 
should  be  no  longer  room  for  the  exertion  of  islation  the  states  have  have  all  the  powar 
state  power  on  the  subject;  and  (bl  that  that  they  have  been  accustomed  to  azer* 
if  this  is  not  »o,  it  is  now  necessary  to  pass  eiie."  Thus  conceding  the  controlling  forea 
on  the  question  reserved  in  the  St.  Clair  of  the  Qloneeater  Ferry  Case,  and  therefora 
Caaa,  and  to  decide  that  the  ruling  in  the  not  questioning  the  power  of  Congress  which 
a«l]Covington  Bridge  Case  'affirmatively  that  case  upheld,  it  is  urged  that  the  Gov- 
eatabllshed  that  intersUte  ferriage  like  that  i^aa  Bridge  Case  should  not  be  now  held 
hare  in  question  is  so  absolutely  within  the  ^^  |,^,„  overruled  or  qualified  the  Gloucester 
power  of  Congress  as  to  exclude  even  >n  case  ^  Case  so  as  to  exclude  the  state*  from 
a  the  inaction  of  Congress,  the  preaump-  ^  ,  i„t,r,Ute  ferriage  be- 
ti^  of  a  license  for  the  exercise  of  state  ,  ^.  ...  „  ■.  _  -.  i  j  i*. 
„.,.,,,.,  ,  fore  and  until  Conirress  has  manifested  tta 
power.  On  the  other  hand,  the  argument  ....  ,  .  r.  .^  ..  i  j  n 
tor  the  defendant  in  error  is  this:  That  "".^^'f  *°  *f"*  >U  autbonty  by  dealing 
th.  carrying  on  of  the  business  of  ferriage  ''»»•  f'  "^Jf*/  -"T,  *^, '"""P*,!! 
on  navigable  rivers  constituting  a  bound-  """  '****^  '*  '•  ""■"*^  *"«*  *''•  ^^  •*• 
ary  between  states  is  not  inteiatate  com-  '<>"  ^'V^*^7  ^P^^eW  the  assailed  ordinaaoea 
merce,  that  the  power  to  regulate  it  was  not  because  there  has  been  no  action  by  0am- 
•urrendcred  by  the  states,  and  consequently  greas  exerting  iu  authority  over  the  anbjeel 
ao  Mttthority  waa  given  over  the  subject  to  wttb  which  the  ordinanoes  deal,  and  tbar» 
OoagTBm.  Thit  It  tougbt  to  be  aAown  by  a  fon  no  room  for  the  contention  that  It  wna 
«*'  »«  ^,  ft. 
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not  within  tte  power  of  the  state  to  enact 
wueoka 

It  ia  therefore  apparent  that  the  eonten- 
tiona  of  the  plaintiff  in  error  primarily  in- 
yoke  only  the  controlling  effect  of  the  ruling 
in  the  Qloacester  Ferry  Case,  and  insist 
that  there  has  been  action  by  Congress 
which  destroys  the  presumption  of  authori- 
ty in  the  state  to  act.  It  follows  that  the 
proposition  that  the  Covington  Bridge  Case 
•▼emiled  the  Qloucester  Ferry  Case  is  mere- 
ly subordinate,  and  need  not  be  considered 
unless  it  becomes  necessary  in  consequence 
ai  an  adverse  ruling  on  the  primary  con- 
tention concerning  the  application  of  the 
Gloucester  Ferry  Case. 

It  is  equally  clear  that  the  contention 
of  the  defendant  in  error  as  to  the  absence  of 
S6S]all  power  in  Congress  over  *  interstate 
ferries  is  merely  academic  From  this  it 
necessarily  arises  that  the  only  ground  re- 
lied upon  to  sustain  the  judgment  below  is 
the  ruling  in  the  Qloucester  Ferry  Case, 
and  the  further  proposition  that  there  has 
been  no  action  of  Congress  over  the  sub- 
ject id  the  ferriage  here  involved  which  au- 
thorises the  holding  that  state  power  no 
longer  obtains.  As,  therefore,  the  claim 
on  the  one  side  of  an  all-embracing  and 
•zclusive  Federal  power  may  be,  temporari- 
ly, at  least,  put  out  of  view,  and  the  asser- 
tion on  the  other  of  an  absolutely  exclusive 
state  power  may  also  be  eliminated  from 
consideration,  because  not  relied  upon,  or 
because  it  is  both  demonstrated  and  ad- 
mitted to  be  without  foundation,  it  follows 
that  to  dispose  of  the  case  we  are  called 
upon  only,  following  the  ruling  in  the  Glou- 
cester Ferry  Case,  to  determine  the  single 
and  simple  question  whether  there  has  been 
such  action  by  Congress  as  to  destroy  the 
presumption  as  to  the  existence  in  the  state 
of  vicarious  and  revocable  authority  over 
the  subject.  We  say  simple  question  be- 
cause its  decision  is,  we  tbink,  free  from 
difficulty,  in  view  of  the  express  provision 
of  the  let  section  of  the  act  to  regulate 
commerce  (act  of  February  4,  1887,  chap. 
104,  24  But.  at  L.  879,  U.  S.  Comp.  Stat. 
1901,  p.  8164),  subjecting  railroads 
as  therein  defined  to  the  authority  of  Con- 
gress, and  expressly  declaring  that  "the 
term  'railroad,'  as  used  in  this  act,  shall 
include  all  bridges  and  ferries  used  or  op- 
erated in  connection  with  any  railroad,  and 
also  all  the  road  in  use  by  any  corporation 
operating  a  railroad,  whether  owned  or  op- 
erated under  a  contract,  agreement,  or  lease. 
.  .  .  **  The  inclusion  of  railroad  ferries 
within  the  text  is  so  certain  and  so  direct 
as  to  require  nothing  but  a  consideration  of 
the  teoct  itself.  Indeed,  this  inevitable  con- 
elusion  is  not  disputed  in  the  argument  for 
the  deftDdaoi  in  0rror,  but  it  is  insisted 
#7  If.  ed. 


that,  as  the  text  only  embraces  railroad 
ferries,  and  the  ordinances  were  expressly 
decided  by  the  court  below  only  to  apply  to 
persons  other  than  railroad  passengers, 
therefore  the  action  by  Congress  does  not 
extend  *to  the  subject  embraced  by  the [9  04 
ordinances.  But  as  all  business  of  the  ferries 
between  the  two  states  was  interstate  com- 
merce within  the  power  of  Congress  to  con- 
trol, and  subject  in  any  event  to  regulation 
by  the  state  as  long  only  as  no  action  was 
taken  by  Congress,  the  result  of  the  action 
by  Congress  leaves  the  subject,  that  is,  the 
interstate  commerce  carried  on  by  means  of 
the  ferries,  free  from  control  by  the  state. 
We  think  the  argument  by  which  it  is 
sought  to  limit  the  operation  of  the  act  of 
Congress  to  certain  elements  only  of  the 
interstate  commerce  embraced  in  the  busi* 
ness  of  ferriage  from  state  to  state  is  want 
ing  in  merit.  In  the  absence  of  an  express 
exclusion  of  some  of  the  elements  of  inter* 
state  commerce  entering  into  the  ferriage, 
the  assertion  of  power  on  the  part  of  Con- 
gress must  be  treated  as  being  coterminous 
with  the  authority  over  the  subject  as  to 
which  the  purpose  of  Congress  to  take  con- 
trol was  manifested.  Indeed,  this  conclu- 
sion is  inevitable  since  the  assumption  of  a 
purpose  on  the  part  of  Congress  to  divide 
its  authority  over  the  elements  of  interstate 
commerce  intermingled  in  the  movement  of 
the  regulated  interstate  ferriage  would  be 
to  render  the  national  authority  ineffica- 
cious by  the  confusion  and  conflict  which 
would  result  The  conception  of  the  opera- 
tion at  one  and  the  same  time  of  both  the 
power  of  Congress  and  the  power  of  the 
states  over  a  matter  of  interstate  com- 
merce is  inconceivable,  since  the  exertion  of 
the  greater  power  necessarily  takes  posses- 
sion of  the  field,  and  leaves  nothing  upon 
which  the  lesser  power  may  operate.  To 
concede  that  the  right  of  a  state  to  regulate 
interstate  ferriage  exists  "only  in  the  ab- 
sence of  Federal  legislation,"  and  at  the 
same  time  to  assert  that  the  state  and  Fed- 
eral power  over  such  subject  is  concurrent, 
is  a  contradiction  in  terms.  But  this  view 
has  been  so  often  applied  as  to  cause  the 
subject  to  be  no  longer  open  to  controversy. 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Hardwick 
Farmer's  Elevator  Co.  decided  January  6, 
1913  [226  U.  S.  426,  ante,  284,  33  Sup.  Ct 
Rep.  174].  ^Because  in  the  St.  Cfair[905 
Csse,  192  U.  S.  454,  48  L.  ed.  618, 24  Sup.  Ct. 
Rep.  800,  it  was  decided  that  a  particular 
character  of  transportation  of  interstate 
commerce  was  not  ferriage,  and  not  within 
state  power,  even  where  there  had  been  no 
action  by  Congress,  affords  no  reason  for 
in  this  case  extending  state  authority  to  a 
I  subject  to  w\xk\x,  ^onaXtXwcLW-^  nr[\>5si  VX^a  %Ar 
'  tion  o!  ConsT^a,  \t  e!aTflic^\j%  V^^  \j^i  %»^^ 
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The  judgment  of  the  Supreme  Court  of 
the  State  of  New  Jersey  will  be  reversed  and 
the  case  remanded  for  further  proceedings 
not  inconsistent  with  this  opinion. 

Reversed. 


ST.  LOUIS,  IRON  MOUNTAIN,  &  SOUTH- 
ERN RAILWAY  COMPANY,  Plff.  in 
Err., 

V. 

E.  H.  EDWARDS. 

(See  S.  C.  Reporter's  ed.  265-270.) 

Commerce  —  conflicting  state  and  Fed- 
eral regulations  —  state  demurrage 
law. 

The  subject  of  the  delivery  of  an  inter- 
state shipment  by  the  carrier  to  the  con- 
signee is  so  embraced  by  the  provisions  of 
the  act  of  June  29,  J906  (34  Stat,  at  L. 
684,  chap.  3591,  U.  S.  Comp.  Stat.  Supp.  1911, 
p.  1288,  amendatory  of  the  act  of  February 

4,  1887  (24  Stat,  at  L.  379,  chap.  104,  U.  S. 
Comp.  Stat.  190],  p.  3154),  §  1,  as  to 
invalidate,  when  applied  to  interstate  ship- 
ments, the  provisions  of  the  Arkansas  de- 
murrage law  of  April  19,  1907,  §  3,  exacting 
a  per  diem  penalty  from  a  carrier  failing  to 
notify  the  consignee  promptly  of  the  arrival 
of  the  shipment  at  destination,  the  intent  of 
which  section,  under  the  construction  of 
the  state  court,  being  to  subject  the  carrier 
to  the  penalties  therein  prescribed  because 
of  failure  to  make  prompt  delivery. 

[For  other  cases,  seo  Commerce,  I.  c;  IIL,  in 
Digest  Sup.  Ct  1908.] 

[No.  126.] 

Submitted  January  20,  J9J3.    Decided  Feb- 
ruary 24,  1933. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Arkansas  to  review  a  judgment 
which  affirmed  in  part  a  judgment  of  the 
Faulkner  Circuit  Court  for  the  recovery 
from  a  carrier  of  penalties  imposed  under 
a  state  demurrage  law.  Reversed  and 
remanded  for  further   proceedings. 

See  same  case  below,  94  Ark.   394,   127 

5.  W.  713. 

The  facts  are  stated  in  the  opinion. 

Note. — On  state  regulations  requiring 
earrier  to  furnish  cars  to  shipper  as  inter- 
ference with  interstate  commerce — see  noU^ 
to  Si.  Louis  Southwestern  R.  Co.  v.  Arkan- 
ita,  54  L.  ed.  U.  S.  699;  Soutliern  R.  Co.  v. 
Oom.  17  L.R.A.(N.S.)  364.  and  Chicago,  R 
L  ft  P.  R.  Co.  V.  Beatty,  42  L.R.A.(N.S.j  984 

As  to  the  duty  of  a  railroad  company  to 

ykmish  cars  to  shippers — see  note  to  Hous- 

i4)a^  RA  W.T.R.  Co,  r.  Cumphell,  43  L.R.A. 
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Messrs.  Martin  L.  Clardy,  H.  G.  Hebel» 
and  Lovlck  P.  Miles  submitted  the  cause 
for  plaintiff  in  error.  Mr.  Thomas  B.  Pryor 
was  on  the  brief: 

Until  the  delivery  of  an  interstate  ship* 
ment  to  the  consignee  is  consummated.  Fed* 
eral  authority  over  the  shipment  is  supreme 
and  exclusive. 

Peale  v.  Central  R.  Co.  18  Inters.  Com. 
Rep.  33;  Wilson  Produce  Co.  v.  Pennsyl- 
vania R.  Co.  14  Inters.  Com.  Rep.  170; 
Barnes,  Interstate  Transp.  Rev.  ed.  §§  276, 
282;  Shephard  v.  Northern  P.  R.  Co.  184 
Fed.  770;  Rhodes  v.  Iowa,  170  U.  S.  412,  42 
L.  ed.  1088,  18  Sup.  Ct.  Rep.  604;  McNeill  v. 
Southern  R.  Co.  202  U.  S.  661,  60  L.  ed. 
1144,  26  Sup.  Ct.  Rep.  722. 

No  brief  was  filed  for  defendant  in  error. 

Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court: 

This  writ  of  error  is  prosecuted  to  secure 
the  reversal  of  a  judgment  for  $76,  the 
amount  of  penalties  imposed  upon  the 
plaintifT  in  error  for  delay  in  giving  notice 
to  the  consignee,  defendant  in  error,  of  the 
arrival  of  a  carload  of  freight  at  the  ter- 
mination of  an  interstate  commerce  ship- 
ment. The  exaction  was  authorized  by 
§  3  of  a  law  of  the  state  of  Arkansas,  ap- 
proved April  19,  1907,  entitled,  "An  Act 
to  Regulate  Freight  Transportation  by 
Railroad  Companies  Doing  Business  in  the 
State  of  Arkansas."  The  section  is  copied 
in  the  margin,  t 

*The  right  to  impose  the  penalty  was[268 
challenged  and  the  validity  of  the  section 
of  the  statute  authorizing  it  was  assailed 
by  demurrer  on  the  ground  of  repugnancy 
to  the  commerce  clause  of  the  Constitution 

tSec.  3.  Railroad  companies  .  .  .  give 
notice,  by  mail  or  otherwise,  to  consignee 
of  the  arrival  of  shipments,  together  with 
the  weight  and  amount  of  freight  charges 
due  thereon;  and  where  goods  or  freight  in 
carload  quantities  arrive,  such  notices  shall 
contain  also  identifying  numbers,  letter  and 
initials  of  the  car  or  cars,  and  if  trans- 
ferred in  transit,  the  number  and  initials 
of  the  car  in  which  originally  shipped.  Any 
railroad  company  failing  to  give  such  no- 
tice shall  forfeit  and  pay  to  the  shipper, 
or  other  party  whose  interest  is  afTected, 
the  sum  of  $5  per  car  per  day,  or  fraction 
of  a  day's  delay,  on  all  carload  shipments, 
and  1  cent  per  hundred  pounds  \)ct  day, 
or  fraction  thereof,  on  freight  in  loss  than 
carloads,  with  a  minimum  charge  of  5  cents 
for  any  one  package,  after  the  expiration 
of  the  said  twenty -four  hours;  provided, 
that  not  more  than  $5  per  day  be  charged 
for  any  one  consignment  not  in  excess  of  a 
carload.    lAcU  1907 »  p.  457.] 
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of  the  United  States.  The  question  here 
for  deciiion  is  whether  the  court  below  was 
right  in  overruling  the  Federal  defense 
which  was  thus  relied  upon.  94  Ark.  304, 
127  S.  W.  713. 


provision  of  the  Hepburn  act  in  question 
is  copied  in  the  margin,  t 

We  are  referred  in  argument  to  no  other 
provision  of  the  act  tending  in  the  slightest 
degree   to   indicate   that   the   duties   which 


The  Arkansas  statute  is  styled  in  the  were  united  by  the  provisions  of  one  sec- 
opinion  of  the  court  below  "the  demurrage  tion  of  the  act  were  divorced  by  another, 
statute/'  and  the  penalty  imposed  by  §  3  and  were  made  therefore  subject  to  the 
is  referred  to  as  a  "demurrage  charge."  possibility  of  varying  and  it  may  be  con- 
And  in  the  same  connection  it  is  observed:  flicting  state  penalties.  On  the  contrary,  in 
"There  are  other  sections  of  the  statute  im-  this  instance,  as  in  the  one  consider^  in 
posing  demurrage  charges  on  consignees  the  Hardwick  Case,  the  context  of  the  act 
for  failure  to  remove  freight,  thus  making  adds  strength  to  the  conviction  produced 
the  burdens  of  the  whole  statute  reciprocal."  ^7  *^«  definition  of  the  Ist  section,  and 
It  follows  that  the  section  under  consider-  therefore  gives  rise  to  the  conviction  that 
ation  was  but  intended  to  subject  carriers  ^^f/^"*«f,*  of  the  statute,  not  only  as  was 
to  the  penalties  which  the  section  provides  ^?^t  "i  ^\  Hardwick  Case  excludes  the 
.  .  ..,  .  i.««*j^  right  of  a  state  to  regulate  by  penalties  or 
because  of  a  failure  to  make  prompt  de-  ,  =*  .  a?  ui«  !.•  mm 
..  ^,.,x  -li-jxi.-  demurrage  charges  the  obligation  of  fur- 
livery  of  freight  on  arrival  at  destination.  ^.^^        ^^^^  ^^^^  ^^  interstote  transpor- 

As   applied    to   interstate   commerce,   how-  ^^^j^^^  ^^^  ^^^^  excXndeB  power  in  a  sUte 

ever,  we  think  such  penalties  were  not  en-  ^^   j^p^g^   penalties   as   a  means   of   com- 

forceable  because  of  a  want  of  power  in  the  peiiing  the  performance  'of  the  duty  to[SI70 

state  to  impose  them,  in  view  of  the  legis-  promptly  deliver  in  consummation  of  such 

lation  of  Congress  existing  at  the  time  the  transportation. 

alleged  duty  to  give  notice  arose.    Recently,        The  judgment  of  the  Supreme  Court  of 

in  Chicago,  R.  I.  &  P.  R.  Co.  ▼.  Hardwick  Arkansas  is  reversed  with  costs,  and  the 

Farmers'  Elevator  Co.  [226  U.  S.  426,  ante,  case   is   remanded   for  further   proceedings 

284,  33  Sup.  Ct  Rep.  174],  a  regulation  of  not  inconsistent  with  this  opinion, 
tiie  state   of   Minnesota  enacted   after  the        Reversed, 
passage  of  the  Hepburn  act  [34  Stat,  at  L. 
684,  chap.   3591,  U.  S.   Comp.  Stat.  Supp. 

1911,  p.  1288],  imposing  penalties  on  car-  pEOPLE  OF  PORTO  RICO,  Appta., 

ners  for  failing  on  demand  to  furnish   a  y^ 

supply   of   cars   for   the   movement   of   in-  MANUEL  ROSALY  Y  CASTILLO. 

terstate  traffic,  was  held  invalid  because  of 

the  absence  of  power  in  a  state,  in  conse-  (See  S.  C.  Reporter's  ed.  270-277.) 

quence  of  the  Hepburn  act,  to  provide  for 

such  penalties.     While  the  case  before  us  Porto  Rico  —  Immunity  from  suit. 

concerns  the  power  of  a  state  over  the  de-  ,  '^^,«  ??''^''?S®"/^o^^if  **^^*'T^*"^^*'  "l^  ""' 

,.  -         \  X  *        •  A  April   12,   1900    (31   Stat,  at  L.   77,  chap, 

livery  of  cars  m  consummation  of  an  inter-  ^^^^^  established  in  Porto  Rico,  is  not  taken 

state  shipment,  we  nevertheless  think  that  ^^t  of  the  general  rule  exempting  a  govem- 

the  Hardwick   Case  is  controlling   because  ment  sovereign  in  its  attributes  from  suit 

the   legislation   of  Congress  as  clearly  ex-  without   ite  consent,  by  §   7,  which,   after 

eludes  the  right  of  a  state  to  penalize  for  enumerating  the  classes  of  persons  who,  by 

,  .i        4.     J  1-        •  X      X  A    «    •  UA     A  Au  that  act,  are  made  constituent  elements  of 

failure  to  deliver  interstate  freight  at  the  ^,^^  government  for  which  the  act  provides, 

termination  of  an  interstate  shipment  as  it  declares  that  the  persons  embraced  in  its 

2  69]  was  *  found  to  prevent  a  state  from  pen-  provisions  "shall  constitute  a  body  politic 

alizing  for  failure  to  furnish  cars  for  the  in-  under  the  name  of  the  people  of  Porto  Rico, 

itiation  of  the  movement  of  interstate  traf-        f.    .     .    The  term -transportation"  shall 

fie.      This    conclusion    is    necessary,    since  include  cars  and  other  vehicles  and  all  in- 

the  amendment  to  §  1  of  the  act  to  regu-  strumentalities  and   facilities  of  shipment 

late  commerce,  by  which  a  definition  is  giv-  or   carriage,   irrespective   of   ownership   or 

en  to  the  term  "transportation,"  and  which,  <>^  "Jf  contract   express  or  implied,  for  the 

AUTTj-ii-i  uijx  11  use  thereof,  and  all  services  m  connection 

m  the  Hardwick  Case,  was  held  to  exclude  ^j^^   ^j^^   ^^^^-^^^   delivery,   elevation,   and 

the   right   of   a   state   to   penalize   for   the  transfer   in   transit,   ventilation,   refrigera- 

nondelivery  of  cars  to   initiate  the   move-  tion,  or  icing,  storage  and  handling  of  prop- 

ment  of  an  interstate  shipment,  by  its  very  erty  transported;  and  it  shall  be  the  duty 

terms  embraces  the  obligation  of  a  carrier  ?^«^«7  carrier  subject  to  the  provisions  ol 

.     J  ,.        X     Ai.  •  J   i.u      *  this  act  to  provide  and  furnish  such  trans- 

to  deliver  to  the  consignee,  and   therefore  Nation  upon  reasonable  rec^uest  tKwi^^T, 

by  the  same  token  excludes  the  right  of  a  ^nd  to  estabWaVi  IYviom^  TQ\i\fc%  ^xA.  V»8ii 

state    to  penAUze  on   tbMt   subject      The  and  reasonaYAe  T«.leA  a.^'^X^^^X^  \>ci^x^9^. 
#7  If.  ed.  ^^ 
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with  goyernmental  powers  u  hereinafter 
conferred,  and  with  power  to  lue  and  be 
sued  as  such." 

[No.  145.] 

Submitted  January  24,  1Q18.    Decided  Feb- 
ruary 24,  1913. 

APPEAL  from  the  Supreme  Court  of  Por- 
to Rico  to  review  a  judgment  which  af- 
firmed a  judgment  of  the  District  Court  of 
Ponce  in  favor  of  plaintiff  in  a  suit  against 
the  People  of  Porto  Rico.    Reversed. 
See  same  case  below,  16  P.  R.  R.  481. 
The  facts  are  stated  in  the  opinion. 

Mr.  Felix  Frankfurter  submitted  the 
eanae  for  appellants.  Mr.  Wolcott  H.  Pit- 
IdBy  Jr.,  Attorney  General  of  Porto  Rico, 
was  on  the  brief: 

The  purpose  of  the  Foraker  act  is  to  give 
toeal  self-government*  conferring  an  au- 
tonomy similar  to  that  of  the  states  and 
territories. 

Qromer  v.  Standard  Dredging  Co.  224  U. 
S.  362-370,  66  L.  ed.  801-806,  32  Sup.  Ct 
Rep.  400. 

Only  for  political  reasons  haa  the  tech- 
nical designation  of  "territory^  been  with- 
held by  Congress,  but  every  attribute  of  sov- 
ereignty that  any  of  the  territories  possess 
has  been  conferred. 

Re  Kopel,  148  Fed.  606 ;  New  York  ez  rel. 
Kopel  T.  Bingham,  211  U.  S.  468-476,  63 
L.  ed.  286-280,  20  Sup.  Ct  Rep.  100. 

From  the  very  nature  of  the  government 
of  Porto  Rico  thus  established  by  Congress 
flows  the  immunity  from  suit  without  its 
consent.  It  is  a  right  conferred  by  reason 
of  the  governmental  powers  granted  and  the 
responsibilities  created  by  the  organic  act. 

Kawananakoa  v.  Polyblank,  206  U.  S. 
340-363,  61  L.  ed.  834-836,  27  Sup.  Ct.  Rep. 
626. 

Porto  Rico's  immunity  from  suit,  by  virtue 
of  its  organic  act  creating  a  sovereign  body 
politic,  was  not  limited  by  the  specific  pro- 
vision conferring  upon  the  island  "power  to 
sue  and  be  sue<i  as  such." 

Bank  of  United  States  v.  Deveauz,  6 
Cranch,  61,  86,  86,  3  L.  ed.  38,  44. 

No  appearance  for  appellee. 

97S]  *Mr.  Chief  Justice  White  delivered 
the  opinion  of  the  court : 

The  appellee  was  plaintiff  in  the  first 
instance.  The  defendants  were  the  People 
of  Porto  Rico  (the  government  of  the  is- 
land) and  several  named  individuals.  Re- 
covery was  sought  of  property  in  posses- 
sion of  the  defendants  and  for  rents  and 
proStM,     The  Individual}  defendants  default- 

«^.     The  goreriUDeDt  defended,  and  from  a' 
^0S 


judgment  ousting  it  from  the  property,  and 
for  rents  and  profits,  appealed  to  the  su- 
preme court.  The  court,  giving  its  reasons 
for  affirmance,  thus  stated  the  only  issue 
presented  and  which  was  decided:*  'The 
appeal  was  taken  by  the  People  of  Porto 
Rico,  the  only  ground  alleged  in  supi>ort 
thereof  in  this  supreme  court  being  that, 
inasmuch  as  the  People  of  Porto  Rico  can- 
not be  sued  without  its  consent,  and  it 
appears  that  such  consent  had  not  been 
given  in  the  present  case,  the  district  court 
acted  without  jurisdiction;  wherefore  the 
judgment  rendered  by  it  was  null  and 
void."  [16  P.  R.  R.  483.]  The  court  did 
not  overlook  the  importance  of  the  ques- 
tion, as  is  shown  by  its  careful  and  per- 
spicuous opinion.  A  member  of  the  court 
fully  stated  his  reasons  for  dissenting.  On 
this  appeal,  taken  by  the  People  of  Porto 
Rico,  the  case  having  been  tried  without  a 
jury,  the  question  for  decision  is  narrower 
than  would  seem  to  be  the  case,  regarding 
alone  the  general  terms  in  which  the  ques- 
tion is  mentioned  in  the  passage  previously 
quoted  from  the  opinion  of  the  court  below. 
It  is  not  open  to  controversy  that,  aside 
from  the  existence  of  some  exception,  the 
government  which  the  organic  act  estab- 
lished in  Porto  Rico  is  of  such  nature  as 
to  come  within  the  general  rule  exempting 
a  government  sovereign  in  its  attributes 
from  being  sued  without  its  consent.  In 
the  first  place,  this  is  true  because,  in  a 
general  sense,  so  far  as  concerns  the  frame- 
work of  the  Porto  Rican  government  and 
the  legislative,  judicial,  and  executive  au- 
thority with  which  it  is  endowed,  there  is, 
if  not  a  complete  *  identity,  at  least,  in  [2  7  4 
all  essential  matters,  a  strong  likeness  to  the 
powers  usually  given  to  organized  territo- 
ries, and,  moreover,  a  striking  similarity 
to  the  organic  act  of  the  Hawaiian  Islands 
(act  of  April  30,  1000,  chap.  339,  §§  6,  66, 
31  Stat  at  L.  141,  142  and  160).  But,  as 
the  incorporated  territories  have  always 
been  held  to  possess  an  immunity  from  suit, 
and  as  it  has  been,  moreover,  settled  that 
the  government  created  for  Hawaii  is  of 
such  a  character  as  to  give  it  immunity 
from  suit  without  its  consent,  it  follows 
that  this  is  also  the  case  as  to  Porto  Rico. 
Kawananakoa  v.  Polyblank,  206  U.  S.  340, 
363,  61  L.  ed.  834,  886,  27  Sup.  Ct.  Rep. 
626.  This,  moreover,  is  additionally  beyond 
question  because,  in  considering  the  nature 
and  character  of  the  government  of  Porto 
Rico  in  New  York  egc  rel.  Kopel  v.  Bing- 
ham, 211  U.  S.  468,  69  L.  ed.  286,  20  Sup. 
Ct.  Rep.  190,  it  was  said  (p.  476):  *'It 
may  be  justly  asserted  that  Porto  Rico  is 
a  completely  organized  territory,  although 
not  a  territory  incorporated  into  the  United 
States,  and  that  there  is  no  reason  why 
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Porto  Rico  should  not  be  held  to  be  such 
a  territory."  Besides,  in  Gromer  ▼.  Stand- 
ard Dredging  Co.  224  U.  S.  362,  66  L.  ed. 
601,  32  Sup.  Ct.  Rep.  499,  in  considering 
the  subject  and  giving  due  weight  to  "the 
precaution  against  abuse"  of  the  Porto 
Rican  legislative  ppwef,  and  after  calling 
attention  to  the  reservation  made  by  Con- 
gress of  the '  right  to  repeal  any  Porto 
Rican  act  of  legislation,  it  was  nevertheless 
declared  (p.  370) :  "The  purpoee  of  the 
act  is  to  give  local  self-government  con- 
ferring an  autonomy  similar  to  that  of  the 
states."  There  being,  then,  no  doubt  that 
immunity  from  suit  without  its  consent  is 
necessarily  inferable  from  a  mere  oonsid- 
eration  of  the  nature  of  the  Porto  Rican 
government,  the  issue  is  whether  there  is 
any  ground  which  removes  Porto  Rico  from 
the  general  rule.  That  such  an  exception 
is  the  result  of  the  concluding  portion  of 
§  7th  of  the  organic  act  was  the  sole  basis 
upon  which  the  court  below  rested  its  con- 
clusion, and  the  correctness  of  that  view 
is  the  only  issue  we  are  called  upon  to 
decide. 

275]  *The  section  in  question,  |  7th,  is  the 
one  which  enumerates  the  classes  of  persons 
who,  by  the  act,  are  made  constituent  ele- 
ments of  the  government  for  which  the  act 
provides;  and  after  making  such  enumera- 
tion the  section  declares  that  the  persons 
embraced  in  its  j)rovi8ions  "shall  constitute 
a  body  politic  under  the  name  of  the  Peo- 
ple of  Porto  Rico,  with  governmental  pow- 
ers as  hereinafter  conferred,  and  with 
power  to  sue  and  be  sued  as  such." 

Unquestionably  the  provision,  disconnect- 
ed from  its  context,  would  sustain  the  con- 
clusion that  there  exists  a  general  liability 
to  be  sued  without  reference  to  consent. 
Indeed,  the  words  "to  sue  and  be  sued" 
are  but  a  crystallized  form  of  expression 
resorted  to  for  the  purpose  of  aptly  stating 
the  right  to  bue  and  the  liability  to  be 
sued,  which  springs  from  a  grant  of  cor- 
porate existence,  private  or  public.  But 
this  does  not  solve  the  question  here  aris- 
ing, which  is  the  meaning  of  the  words  in 
the  act  under  consideration,  for  it  may  be 
that  like  words  may  have  one  significance 
in  one  context  and  a  different  signification 
in  another.  And  this  is  made  clear  by 
bearing  in  mind  that,  as  usually  applied, 
the  words  "to  sue  and  be  sued"  but  express 
implications  as  to  the  existence  of  powers 
flowing  from  the  matter  to  which  they  re- 
late, while  here,  if  the  words  have  the 
meaning  insisted  on,  they  serve,  if  ,not  to 
destroy,  at  least  to  seriously  modify  or 
greatly  restrict,  the  grant  of  powers  con- 
ferred by  the  organic  act.  The  destructive 
potency  of  the  words  if  given  the  meaning 
insisted  upon  is  9t]f -evident,  since  the  clftifll 
^7  U  eO^ 


here  is  that  they  denature  the  govemmeBt 
created  by  the  organic  act  by  depriving  it 
of  an  immunity  which  has  been  frequently 
decided  by  this  court  would  otherwise  nec- 
essarily arise  from  the  scope  of  the  powers 
conferred.  As,  however,  a  full  appreciatioii 
of  the  operation  of  the  words,  if  they  are 
interpreted  as  insisted  upon,  afforda  tlie 
truest  means  of  ascertaining  their  real  tig- 
nification,  we  do  not  rest  content  with  that 
which  is  self-evident,  but  pursue  the  subject 
further.  *The  proposition  is  that,  by [2  76 
giving  to  the  words  the  meaning  insisted 
upon,  it  has  come  to  pass  that  the  existence 
of  claims  of  every  kind  and  nature,  whether 
in  contract  or  in  tort,  against  the  govern- 
ment, is  a  matter  for  exclusive  judicial 
determination.  But,  as  the  essence  of 
paramount  judicial  power  over  a  subject 
confers  the  authority  and  imposes  the  duty 
to  enforce  a  judgment  rendered  in  the  ex- 
ercise of  such  power  (Gtordon  ▼.  United 
States,  117  U.  S.  697,  702;  La  Abra  Silver 
Min.  Co.  V.  United  States,  175  U.  S.  423» 
457,  44  L.  ed.  223,  235,  20  Sup.  Ct.  Rep. 
168;  District  of  Columbia  v.  Eslin,  183  U. 
S.  62,  65,  46  L.  ed.  85,  86,  22  Sup.  Ct 
Rep.  17),  it  follows  that  the  contention 
is  that  the  government  created  by  the  or- 
ganic act  is  not  the  character  of  govern- 
ment which  this  court  has  declared  it  to 
be  in  the  cases  to  which  we  have  referred, 
that  is,  one  founded  upon  the  American 
system,  but  is,  on  the  contrary,  on^  in 
which  the  legislative  power  concerning 
claims  of  every  kind  against  the  govern- 
ment is  subordinated  to  the  judicial.  That 
such  was  the  view  taken  by  the  court  below 
of  the  result  of  the  meaning  which  it  af- 
fixed to  the  clause  in  questions  was  plainly 
stated  in  the  opinion  as  follows: 

"The  presence  of  the  words  'with  power 
to  sue  and  be  sued,'  in  our  organic  act, 
cannot  be  ascribed  to  an  oversight  of  Con- 
gress, but,  on  the  contrary,  it  may  be  pre- 
sumed that  Congress  employed  them  having 
in  mind  the  obligations  contracted  in  the 
treaty  of  Paris  [30  Stat,  at  L.  1754],  and 
with  the  desire  of  giving  to  the  persons 
included  in  its  stipulations  ready  access  to 
courts  of  justice,  against  any  invasion  of 
their  rights  by  governmental  action.  And, 
indeed,  there  should  be  no  fear  of  intrust- 
ing to  the  courts  the  protection,  not  only 
of  the  persons  mentioned  in  the  treaty,  but 
of  any  other  persons,  without  excluding  the 
people  of  Porto  Rico.  This  has  been  dem- 
onstrated sufficiently  by  an  experience  of 
more  than  ten  years." 

In  view,  however,  of   the  terms  of  the 
organic  act,  of  the  prior  decisions  recognis- 
ing that  the  purpose  of  Congress  *in[277 
adopting  it  was  to  loWo*^  IV^  '^^.'^  %'^f^^^l^ 
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torlM  b;  creating  a  governinent  conforming 
to  tfaa  AmericHQ  tyetem,  with  defined  and 
d^Tide(i  powers, — legUlative,  executive,  ind 
judicial, — in  further  view  of  the  fHCt  that 
the  exerciM  of  the  judicial  power  here 
claimed  would  be  destructive  of  that  b^B' 
t«tn,  we  are  of  opinion  that  it  cannot  be 
Buppoaed  that  Congreea  intended  by  the 
clauH  in  question  to  destroj'  the  govern- 
mmt  which  it  nai  its  purpose  to  create. 
In  k  senM  the  wordi  "to  sue  and  be  sued," 
applied.  Ml  thej  normal])'  have  been,  in 
grant*  of  private  or  public  charters,  ttv 
redundant,  since  the/  but  exprea*  the  ex- 
istenee  of  powere  which  would  natural!) 
be  implied.  It  ma;  be  true,  also,  to  say 
that  if  the;  be  likewise  confined  in  tlie  case 
before  us  tlie;  will  aUo  be  in  a  aenie  re- 
dundant. Despite  thii,  we  think  thev 
should  be  construed  with  reference  to  the 
powers  conferred  b;  the  provisions  to  whicli 
the;  relate,  and  therefore  cannot  be  treated 
as  destructive  of  the  authority  otherwise 
conferred  by  the  act.  Thus  interpreting 
the  clause,  it  ia  but  an  expression  of  the 
power  to  sue  arising  from  the  terms  of  the 
organic  fact,  and  a  recognition  of  a  liability 
to  b«  sued  consistently  with  the  nature  and 
character  of  the  government;  that  i^,  only 
in  case  of  consent  duly  given.  The  words, 
"shall  have  the  governmental  powers  here- 
inafter conferred  and  with  the  power  to 
sue,"  etc.,  exclude  the  possibility  in  reason 
of  holding  that  the  right  to  sue  and  be 
sued  which  was  given,  "and  with,"  that  is, 
because  of  or  along  with  the  powers  con- 
ferred, was  Intended  to  or  does  distort  or 
limit  the  powers  of  government  which  the 
act  conferred. 


eauDot  be  predicated  upon  the  ordinance  be- 
cause, if  it  should  be  treated  oa  repugnant 
to  that  clause,  it  would  also  have  to  be 
considered  as  in  conflict  with  a  similar  pro- 
vision of  the  state  Constitution  until  the 
court  of  last  resort  of  that  state  had  ad 
judged  to  the  contrary. 
[For  other  cases,  see  Courn.  V.  c.  3,  la  DlM>r 
Slip.  Ct.  1S08.I 

Constltnllanal  law  —  nppllcahlllir  or 
14th  Amendinent  —  state  agencies. 
2.  The  prohibitions  and  guaranties  of  U. 
S.  Const.,  14th  Amend.,  are  addressed  to. 
and  control,  not  only  the  states,  but  also 
ever;  person,  whether  natural  or  juridical 
who  is  the  repository  of  state  ponpr, 
[For  other  cases,   see  CoDalltnttaDal    Ijiw,   T9. 

02,  ITS-ISO,    436.   437,    la    UIecsI    Rup.    Ct 
1008.] 

Conatltntloniil  Ian  —  operation  at  1 4th 
Amendment  —  abuse  of  antborlly. 

3.  A  case  where  one  in  possession  of  state 
power  uses  that  pnwer  to  the  doing  of 
wrongs  wliich  are  forbidden  by  U.  S.  Const., 
14th  Amend.,  is  within  the  purview  of  that 
Amendment,  even  though  the  consummation 
of  the  wrong  may  not  be  within  the  pow 
ers  possessed,  if  th«  commission  of  thr 
wrong  itself  is  rendered  possible  or  is  ef- 
ficiently aided  by  the  state  authority  lodged 
in  the  wrongdoer. 

[For  other  rasM.  see  raoMIEiitlonal   Ijiw,  7<t. 

03.  175-180,    426.    427.    Id    DIseal    Rii]i.    <  I. 
1908.1 

Constitutional  law  —operation  of  14lh 
Amendment  —  acts  nnder  nutliorlty 
of  mnnVclpal  ardlnanee. 

4.  Acts  done  under  the  *authorit;  of  a 
municipal  ordinance  passed  in  virtue  of 
power  conferred  b;  a  state  are  emiiracnt 
b;  the  14 th  Amendment  to  the  Federal 
Constitution. 

(For  other  rases,  aee  Const itiitloDal  tjiw.  71. 
92,  176-180.  436,  437.  In  DIvesI  Sup.  Ct 
lObS.) 
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CITY  OF  LOS  ANGELES  et  al. 

(See  S.  C.  Reporter's  ed.  278-296.) 

Federal   conrta  —  Jurisdiction  —  Fed- 
eral question  —  coincident  state  ^nar- 

1.  A  Federal  district  court  tnay  not  de- 
cline to  take  jurisdiction  of  a  suit  to  en- 
join the  enforcement  of  a  municipal  ordi- 
nance which  is  averred  to  violate  the  due 
process  of  law  clause  of  U.  S.  Const.,  ]4th 
Amend.,  <m  the  theory  that  state  action 

None — As  to  Federal  question  aa  con- 
ferring jurisdiction  on  United  States  court* 
— Me  notes  to  Bailey  v.  Moaher,  11  C.  C.  A. 
508;  Montana  Ore-Purchasing  Co.  v.  Boston 
t  M.  Consol.  Copper  t  S.  Min.  Co.  30  C.  C. 
^.  K  tad  Stmbart  v.  Switiler,  lOfi  C.  C.  A.  1 


Submitted  October  28,  lfll2.     Decided   Feb 
ruary  24,  IE>I3. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  Southern  Dis 
trict  of  Catifornia  to  review  a  decree  di? 
missing,  for  want  of  jurisdiction,  the  bill 
in  a  suit  to  enjoin  the  enforcement  of  s 
municipal  orlinance  averred  to  he  rcpii^'- 
nant  to  tho  due  process  of  law  clause  nf  tlif 
I4th  Amendment  to  the  Federal  Comitilu 
tion.     Reversed. 

The  facta  are  stated  in  the  opinion. 

Mr.   James    A.    Olbson   submitted    t'i<' 
cause  for  appellant; 

Erery  act  of  a  atate  officer  or  agency,  exer- 
cising the  power  of  the  state,  by  which  any 
individual  may  be  deprived  of  property  witlt- 
out  due  process  of  law,  is  prohibited  by  the 
14th  Amendment;  and  the  Federal  courts, 
hen  seasonably  appealed  to,  have  original 
jurisdiction  to  enjoin  every  auch  act 
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Raymcmd  t.  Chicago  Union  Traction  Co. 
207  U.  S.  20,  62  L.  ed.  78,  28  Sup.  Ct.  Rep. 
7,  12  Ann.  Cas.  757;  Ex  parte  Young,  209 
U.  S.  123,  144,  52  U  ed.  714,  722,  13  L.R.A. 
(N.S.)  032,  28  Sup.  Ct.  Rep.  441,  14  Ann. 
Cas.  764;  Chicago,  M.  &  St  P.  R.  Co.  v. 
Minnesota,  134  U.  S.  418,  33  L.  ed.  070,  3 
Inters.  Com.  Rep.  200,  10  Sup.  Ct.  Rep.  462, 
702;  Reagan  v.  Farmers*  Loan  ft  T.  Co.  154 
U.  8.  360-300,  38  L.  ed.  1017-1024,  4  Inters. 
Com.  Rep.  560,  14  Sup.  Ct.  Rep.  1047;  St. 
Louis  &  S.  F.  R.  Co.  y.  QUI,  156  U.  S.  640, 
80  L.  ed.  567,  15  Sup.  Ct.  Rep.  484;  Coving- 
ton &  Lu  Tump.  Road  Co.  ▼.  Sandford,  164 
U.  S.  578,  41  L.  ed.  560,  17  Sup.  Ct.  Rep. 
108;  Chicago,  M.  k  St.  P.  R.  Co.  v.  Tomp- 
kins, 176  U.  S.  167,  172,  44  L.  ed.  417,  20 
Sup.  Ct.  Rep.  336;  Smyth  v.  Ames,  160  U.  S. 
466-522,  42  L.  ed.  810-840,  18  Sup.  Ct  Rep. 
418. 

At  every  turn,  the  prima  facie  validity  of 
a  rate  prescribed  by  an  authorized  agency 
of  the  state  confronts  the  utility  owner  and 
places  upon  him  the  burden  of  judicially 
establishing  the  unreasonableness  and  in- 
Talidity  of  such  rate,  as  a  condition  prece- 
dent to  exercising  his  constitutional  right  to 
charge  and  receive  reasonable  compensation 
for  services  rendered. 

Illinois  C.  R.  Co.  v.  Interstate  Commerce 
Commission,  206  U.  S.  441,  464,  405,  51  L. 
ed.  1128,  1137,  1138,  27  Sup.  Ct  Rep.  700; 
Ex  parte  Young,  200  U.  S.  123,  165,  52  L. 
ed.  714,  731,  13  L.R.A.(K.S.)  032,  28  Sup. 
Ct.  Rep.  441,  14  Ann.  Cas.  764;  Robertson 
V.  Frank  Bros.  132  U.  S.  17,  33  L.  ed.  236, 
10  Sup.  Ct.  Rep.  5;  Burke  v.  Gould,  105 
Cal.  281,  38  Pac.  733;  Chicago  v.  North- 
western Mut.  L.  Ins.  Co.  218  111.  40,  1 
L.R.A.(N.S.)  770,  75  N.  E.  803. 

In  determining  the  coercive  effect  of  such 
a  rate  regulation,  and  of  the  penalties,  if 
any,  prescribed  for  its  violation,  there  must 
be  considered  the  uncertainty  of  judicially 
establishing  the  confiscatory  character  of 
rates  legislatively  prescribed. 

Knoxville  v.  Knoxville  Water  Co.  212  U.  S. 
1,  53  L.  ed.  371,  20  Sup.  Ct  Rep.  148; 
Willcox  V.  Consolidated  Gas  Co.  212  U.  S. 
10,  53  L.  ed.  382,  20  Sup.  Ct  Rep.  102,  15 
Ann.  Cas.  1034;  Louisville  v.  Cumberland 
Teleph.  &  Teleg.  Co.  225  U.  S.  430,  56  L.  ed. 
1151,  32  Sup.  Ct.  Rep.  741;  Contra  Costa 
Water  Co.  v.  Oakland,  150  Cal.  323,  118 
Pac.  668;  Ex  parte  Young,  200  U.  S.  123, 
165,  52  L.  ed.  714,  731,  13  L.RJl.(N.S.)  032, 
24  Sup.  Ct.  Rep.  441,  14  Ann.  Cas.  764. 

The  act  of  a  state  officer,  although  a  vio- 
lation of  his  duty  under  the  law  of  the  state, 
may  nevertheless  be  the  act  of  the  state 
wiUiin  the  purview  of  the  14th  Amendment 

Strauder  v.  West  VirginU,  100  U.  S.  303, 
U  L.  ed.  664,  3  Am,  Crim.  Rep.  515;  Vir- 
S7  Is.  ed. 


ginia  t.  Rives,  100  U.  S.  313,  318,  25  L.  ed. 
667,  660,  3  Am.  Crim.  Rep.  524;  Ex  parte 
Virginia,  100  U.  S.  330,  346,  348,  25  L.  ed. 
676,  670,  680,  3  Am.  Crim.  Rep.  547;  Neat 
v.  Delaware,  103  U.  S.  370,  307,  26  L.  ed. 
567,  574;  Carter  v.  Texas,  177  U.  S.  442, 447, 
44  L.  ed.  830,  841,  20  Sup.  Ct  Rep.  687; 
Gibson  v.  Mississippi,  162  U.  S.  570,  40  U 
ed.  1078,  16  Sup.  Ct  Rep.  004;  Williams  v. 
Mississippi,  170  U.  S.  213,  42  L.  ed.  1012,  18 
Sup.  Ct.  Rep.  583;  Tarrance  v.  Florida,  188 
U.  S.  510,  47  L.  ed.  572,  23  Sup.  Ct  Rep. 
402;  Martin  v.  Texas,  200  U.  S.  316,  50  U 
ed.  407,  26  Sup.  Ct.  Rep.  338;  Yick  Wo.  v. 
Hopkins,  118  U.  S.  356,  373,  374,  30  L.  ed. 
220,  227,  228,  6  Sup.  Ct.  Rep.  1064;  Dobbins 
V.  Los  Angeles,  105  U.  S.  223,  240,  40  U  ed. 
160,  176,  25  Sup.  Ct  Rep.  18;  Bailey  v. 
Alabama,  210  U.  S.  210,  231,  55  L.  ed.  101, 
107,  31  Sup.  Ct.  Rep.  145;  Scott  v.  McNeal, 
154  U.  S.  34,  45,  38  L.  ed.  806,  001,  14  Sup. 
Ct.  Rep.  1108;  Chicago,  B.  k  Q.  R.  Co.  t. 
Chicago,  166  U.  S.  226,  233,  234,  41  L.  ed. 
070,  083,  17  Sup.  Ct  Rep.  581 ;  Raymond  v. 
Chicago  Union  Traction  Co.  207  U.  S.  20, 
35,  37,  52  Ia  ed.  78,  87,  88,  28  Sup.  Ct.  Rep. 
7,  12  Ann.  Cas.  757. 

In  enacting  the  ordinance  complained  of 
here,  prescribing  the  rates  to  be  charged  to 
the  public  by  the  complainant  for  telephone 
service,  the  defendant  city  was  exercising 
one  of  the  powers  of  the  state,  which  had 
been  duly  delegated  to  it 

Dill.  Mun.  Corp.  5th  ed.  §  1325;  Home 
Teleph.  k  Teleg.  Co.  v.  Los  Angeles,  211 
U.  S.  265,  271,  273,  53  L.  ed.  176,  181,  182, 
20  Sup.  Ct.  Rep.  50. 

The  defendants  having  asserted  their  au- 
thority to  enact  and  enforce  the  rate  regu- 
lation here  in  question,  and  admitting  their 
intention,  unless  restrained,  to  continue  its 
enforcement,  are  estopped  to  question  their 
own  authority  in  the  premises,  for  the  sole 
purpose  of  compelling  complainant  to  liti- 
gate that  question  in  the  state  courts. 

Daniels  v.  Teamey,  102  U.  S.  415,  420,  26 
Lw  ed.  187,  188. 

Federal  jurisdiction  to  grant  relief  in  a 
given  case  is  not  defeated  by  the  possibility 
of  obtaining  like  relief  in  the  state  courts. 
The  suitor  cannot  be  denied  his  choice  of 
forum. 

Willcox  V.  Consolidated  Gas  Co.  212  U.  S. 
10,  53  L.  ed.  382,  20  Sup.  Ct.  Rep.  102,  15 
Ann.  Cas.  1034;  Prentis  v.  Atlantic  Coast 
Line  Co.  211  U.  S.  210,  228,  53  L.  ed.  150, 
150,  20  Sup.  Ct.  Rep.  67;  Reagan  v.  Farm- 
ers' Loan  k  T.  Co.  154  U.  S.  362,  301,  38 
L.  ed.  1014,  1021,  4  Inters.  Com.  Rep.  560, 
14  Sup.  Ct  Rep.  1047;  Smyth  v.  Ames,  160 
U.  S.  466,  FU,  42  L.  cd.  810,  838, 18  Sup.  Ct 
Rep.  418;  McN«\\\  '^.  ^omV^mstbl  ^,  ^^  ^ISH 
U.  8.  54^,  M  li.  ^  \\^^,  ^^  ^^^.  ^.^^ 
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722;  Ex  parte  Tonng,  209  U.  S.  123,  16S,  62  Union  Traction  Co.  207  U.  8.  20,  62  L.  ed. 

L.  ad.  714,  731, 13  L.R.A.(N.S.)  932,  28  Sup.  78,  28  Sup.  Ct.  Rep.  7,  12  Ann.  Cas.  767. 

Ct.  Rep.  441,  14  Ann.  Ca8^64;  Oslwrn  t.  j^,^  ,„^^  ^   g^^„^  submitted  the  eauae 

^  **1  "iJJI**i!**!!l'  .  '»^«t"-®'.^^^  »or  appellee*.    Mr.  George  E.  Cryer  wa.  on 

6  L.  ed.  204,  224;    Cohen  v.  Virginia,  6  y,^  ^^\^,                        »             ' 

Wh«.t.  2«4,  882,  387,  420.  6  L.  ed.  267,  286,  ^„  „„authorired  act  of  a  sUte  agent  ia 

287,  296.                       .....         .  ^.       ^  ^  not,   under   the   authorities,    state    action, 

Alttiough  the  Constitution  of  the  state  ^j^^.^  ^y^^  meaning  of  the  14th  Amendment 

prohibiU  deprivation  of   property   without  ^  ^^^  Constitution  of  the  United  States, 

due  procMS  of  law  in  the  same  terms  as  the  Huntington  v.  New  Yorlc,  118  Fed.  «88; 

Federal  Constitution,  the  allegation  that  u  ^^         ,  ^^  y^,^  jgj  „.  s.  480,  48  L.  ed 

aa  i*  contrary  to  the  Federal  prohibition  IS  737    24  Sup.   a.  Rep.   602;    Louisrille  ▼. 

not  an  allegation  that  euch  act  is  contrary  Cumberland  Teleph.  &  Teleg.  Co.  84  C.  C.  A. 

to  the  stete  prohibition.     The  assumption,  jg,    ,55  p,^    736,  12  Ann.  Cas.  600;   San 

implied  in  defendants  contention,  that  the  Francisco  t.  United  R.  Co.  42  L.RA.(N.S.) 

two  eonstitutiOMl  prohibitions  are  identical  ^53,  m  C.  C.  A.  346,  190  Fed.  607;  Mem- 

in  operation  and  effect,  m  contrary  to  his-  p^.,  ^  Cmnberland  Teleph.  ft  Teleg.  Co.  218 

torical  fact.                         •  U.  S.  624,  64  L.  ed.  1186,  81  Sup.  Ct  Rep. 

State  ez  rel.  Railroad  ft  Warehouse  Com-  j|g 

mission  T.  ChiMgo,  M.  *  St.  P.  R-  Co.  38  j^^  ^^,^,4  ^f  ^^j,  ^^^^  ^^  ^^^  ^        j 

Mu».  287,  87  N.  W.  782 ;  Chi«go,  M  ft  St.  „p„„  ^y^^  ^g^^  „  construction  of  the  14th 

P.  R.  Co.  ▼.  Minnesota,  134  U.  8.  418,  33  Amendment,  hence  the  suit  is  not  one  arising 

L.  ed.  970,  3  Inters.  Com.  Rep.  209,  10  Sup.  „„  ^^^  ^^^  Constitution  or  Uws  of  the  United 

Ct.  Rep.  402,  702;  Prentis  t.  Atlantic  Coast  g^^^ 

Line  R.  Co.  211  U.  S.  210  63  L.  ed.  160,  29  Memphis  t.  Cumberland  Teleph.  ft  Teleg. 
Sup.  Ct.  Rep.  67 ;  San  Di^o  Water  Co.  v.  ^o.  218  U.  8.  624,  64  L.  cd.  1186,  31  Sup.  Ct 
San  Diego,  118  Cal.  666,  38  L.R.A.  460,  82  ^  jjg.  Q^^^l^  Electric  Co.  v.  Seattle,  R 
Am.  St  Rep.  261,  50  Pac  633;  Spring  Valley  4  s.  R.  Co.  107  C.  C.  A.  421,  186  Fed.  SOS; 
Waterworks  v.  San  F^ncwco,  82  CaL  306,  g^  Francisco  v.  United  R.  Co.  Ill  C.  C.  A. 
6  L.R.A.  756,  16  Am.  St.  Rep.  116,  22  Pac.  ^^g  Iqq  p^  ^q* 
QIO,  1046;  Contra  CosU  Water  Co.  ▼.  Oak- 
land, 159  Cal.  334,  113  Pac.  668.  ..      ^t  #    x    *t       «n.t*     j  it      ^   av 

The  penal  provisions  of  the  ordinance  here  ^f'  ^/*^'  ^"•"ff  White  delivered  th« 

complained  of  deny  to  complainant  the  equal  ^^}^^^  ^^  ;?®  V^^n  i-#      i                 « 

protection   of  the  law.,  regardlee.  of   the  ,  ^,%fPP","f"*i;  *  California  corporation 

reasonableness    of    the   rates    thereby   pre-  J"^»5f  ^"8  telephone  service  in  the  city  of 

.|^                                                    ''    '^  Los  Angeles,  sued  the  city  and  certain  of 

-«     '  „       . .          *  Au    u'li     u  «.•       «.-u  Jte  officials  to  prevent  the  putting  into  effect 

The  alleffations  of  the  bill  showing  such  -         ..         ,f              *  iTi.  v       a  i    u     ^ 

J     .  .    -  ®     ,        ...                .      ^  J  .^1  of  a  city  ordinance  establishing  telephone 

denial  of  equal  protection  present  a  Federal  ^x  «  *      av                   —             t  i    i    ia-ii 

.,         ui  V  •       V  11     'J        J     A    *  Au  rates  for  the  year  commencing  July  1,  1911. 

queat  on  which  ,s  wholly  independent  of  the  j^  ^^  ^„^  ^^^^      ^^^  Constitution  and 

''        ?i!LrK    .f  t""*" '»«*"'*°»*'/  *'"''•**  laws  of  the 'state  the  city  was  giyent*81 

prescribed  by  the  ordinance  would  teke  com-  ^  ^^  ^^  ^^  ^^  ^^,^           ^^  ^j»      ^ 

plainanfs  property  without  due  process  of  th,  lissailed  ordinance  in  the  exercise  Vfthe 
law 

*    ,    _  ,      ,           ..                 Av     J-  A  •  A  general   authority  thus  conferred.     It  was 

Such  Federal  question  gave  the  district  ^^^^  ^^  ^^^^  ^^^/^^^^  ^^^^  ^^^  ^^  ^^^^ 

court  jurisdiction,  even  though  the  case  pre-  ^^„^«,     ^^^  ^^^^  ^^^.^  enforcement  would 

sents  state  qj^estions     n  a   ,oo   ,««  .o  t  b"n«  about  the  confiscation  of  the  property 

ed   71^^31    iTiRiyNl)^^^^^^^^  ^'  '^'  corporation,  and  hence  the  o^din^LS 

ed.  714,  731,  13  L.R.A.(N.8.)   932    28  Sup.  ^,^^  repugnant  to  the  due  process  clause  of 

Ct.  Rep    441,  14  Ann.  Cas.  764;  New  Or-  ^^^  ^^^^  Amendment.    The  averments  as  to 

L'^fSi^/A?  T:,^«?r"  ^\,   i!i"!!ro''P.iLu  ^^^  confiscatory  character  of  the  rates  wew 

S.  135,  140,  141,  26  L.  ed.  96,  98;  Osbom  v.  ^,  ^^  ,^  ^  ^^      ^^^          .^j     ^^^^  ^^ 

Bank  of  United  SUtes,  9  Wheat  738,  822,  ^^^^  ^he  charge  of  confiscation  was  sup- 
823,  6  L.  ed.  204,  224;  Nashville  v.  Cooper,  parted  by  statements  as  to  the  value  of  the 
6  Wall  247,  252,  18  L.  ed.  851,  852;  Hamil-  property,  and  the  sum  which  might  reason- 
ton  Gas  Light  &  Coke  Co.  v.  Hamilton,  146  ably  be  expected  from  the  business  upon  the 
U.  8.  258,  36  L.  ed.  963,  13  Sup.  Ct  Rep.  application  of  the  rates  assailed.  The  con- 
90;  Manigault  v.  Springs,  199  U.  S.  473,  50  fiscatory  character  of  the  rates,  it  was 
L.  ed.  274,  26  Sup.  Ct.  Rep.  127;  Michigan  moreover  alleged,  had  been  demonstrated 
C.  R.  Co.  V.  Powers,  201  U.  8.  245,  50  L.  ed.  by  the  putting  into  effect  during  the  pre- 
744,  26  Sup.  Ct.  Rep.  459;  Siler  v.  Louisville  vious  year  of  rates  of  the  same  amount  M 
^  n:  S.  Col  223  V.  3.  175,  58  L.  ed.  753,  29  those  assailed,  which  it  was  charged  <^ 
^ap.    Ck   Rttp.   461^   RMjokond   r.  ChJo^fO  eorpoTAtion^  at  great  seci'Iflce,  had,  till 
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proteft,  lubmitted  to  in  order  to  afford  a 
practical  illuBtration  of  the  confiscation 
which  would  result. 

Being  of  the  opinion  that  no  jurisdiction 
was  disclosed  by  the  bill,  the  court  refused 
to  grant  a  restraining  order  or  allow  a  pre- 
liminary injunction,  and  thereafter,  on  the 
filing  of  a  formal  plea  to  the  jurisdiction 
the  bill  was  dismissed  for  want  of  power 
as  a  Federal  court  to  consider  it.  This  direct 
appeal  was  then  taken. 

The  plea  to  the  jurisdiction  was  as  fol- 
lows: 

''  .  .  .  that  this  court  ought  not  to 
take  jurisdiction  of  this  suit,  for  that  the 
said  ffuit  does  not  really  or  substantially 
iuTolye  a  dispute  or  controversy  properly 
within  the  jurisdiction  of  this  couii,  foras- 
much as  the  Constitution  of  the  state  of 
California,  in  article  1,  (  IS  thereof,  pro- 
rides  that  'no  person  shall  be  .  .  .  de- 
priTed  of  life,  liberty,  or  property  without 
due  process  of  law;'  that  this  complainant, 
a  citizen  of  the  state  of  California,  has 
never  invoked  the  aid  or  protection  of  its 
said  state  to  prevent  the  alleged  taking  of 
fi8fi]its  property,  *nor  has  complainant  ap- 
pealed to  the  courts  of  said  state,  nor  to  any 
of  them,  to  enforce  the  law  of  said  state." 

The  ground  of  challenge  to  the  jurisdie- 
tion  advanced  by  the  plea  may  be  thus 
stated:  As  the  acts  of  the  state  officials 
(the  city  government)  complained  of  were 
alleged  to  be  wanting  in  due  process  of  law, 
and  therefore  repugnant  to  the  14th  Amend- 
ment,— a  ground  which,  on  the  face  of  the 
bill,  if  well  founded,  also  presumptively 
caused  the  action  complained  of  to  be  re- 
pugnant to  the  due-process  clause  of  the 
state  Constitution, — tiiere  being  no  diversi- 
ty of  citizenship,  there  was  no  Federal  ju- 
risdiction. In  other  words,  the  plea  as- 
serteJ  that  where,  in  a  given  case,  taking 
the  facts  averred  to  be  true,  the  acts  of 
state  officials  violated  the  Constitution  of 
the  United  States,  and  likewise,  because  of 
the  coincidence  of  a  state  constitutional 
prohibition,  were  presumptively  repugnant 
to  the  state  Constitution,  such  acts  could 
not  be  treated  as  acts  of  the  state  within 
the  14th  Amendment,  and  hence  no  power 
existed  in  a  Federal  court  to  consider  the 
subject  until,  by  final  action  of  an  appro- 
priate state  court,  it  was  decided  that  such 
acts  were  authorized  by  the  state,  and  were 
therefore  not  repugnant  to  the  state  Consti- 
tution. There  is  no  room  for  doubt  that 
it  was  upon  this  interpretation  of  the  plea 
that  the  court  held  it  had  no  power  as  a 
Federal  court.    The  court  said : 

'at  is  true  that  the  bill  in  the  present 
saae   alleges   that,   if   the  ordinance  com- 
plained of  'is  enforced,  and  your  complain- 
ant iherehjr  prevented  from  eluu^giog  and 
3T  JL.  ed. 


receiving  higher  rates  than  the  rates  fixed 
by  said  ordinanoe,  the  state  of  California 
will  thereby  deprive  your  complainant  of 
its  property  without  due  process  of  law/ 
etc.  This  charge,  however,  that  the  ordi* 
nance  eomplained  of  is  state  action,  is  but 
a  legal  conclusion,  while  the  facts  alleged 
are,  that  the  ordinance,  if  confiscatory,  as 
shown  by  the  bill,  is  directly  prohibited  by 
the  Constitution  of  nhe  state,  which,  [98S 
in  article  1,  |  13,  expressly  provides,  among 
other  things: 

'Vo  person  shall  •  •  .  be  deprived  ni 
life,  liberty,  or  property  without  due  proeeas 
of  law. 

''Thus,  the  case  at  bar  comet  within  the 
rulings  of  the  circuit  court  of  appeals  in 
the  Seattle  and  San  Francisco  cases,  and  it 
precisely  covered  by  the  conclusions  of  the 
court  in  the  latter  case  as  follows: 

"  'What  we  hold  is  that  the  averments  ol 
the  bill  itself  exclude  the  case  from  the 
cognizance  of  the  Federal  court  as  a  ease 
arising  under  the  Constitution  of  the  United 
States  by  alleging  that  the  very  ordinances 
which  the  appellees  relied  upon  as  consti- 
tuting a  violation  of  its  contracts  have  been 
enacted  in  violation  of  the  positive  law  of 
the  state.' " 

It  is  true  that  in  passages  of  the  opinion 
subsequent  to  those  just  quoted  there  art 
forms  of  expression  which,  when  separated 
from  their  context,  might  tend  to  justify 
the  inference  that  the  court  thought  city 
ordinances  of  the  character  of  the  one  as- 
sailed could  not,  in  any  event,  be  treated 
as  state  action.  But  when  the  passages 
referred  to  are  considered  in  connection 
with  the  context  of  the  opinion,  it  is  certain 
that  those  expressions  were  but  a  reitera- 
tion in  a  changed  form  of  statement  of  the 
previous  ground;  that  is  to  say,  that  state 
action  could  not  be  predicated  upon  the 
ordinance  because,  if  it  was  treated  as  re- 
pugnant to  the  due-process  dai^se  of  the 
Constitution  of  the  United  States,  it  would 
also  have  to  be  considered  as  in  eonflict 
with  the  state  Constitution.  Under  this 
hypothesis  the  decision  was  that  it  could 
not  be  assumed  that  the  state  had  author- 
iced  its  officers  to  do  acts  in  violation  of 
the  state  Constitution  until  the  court  of 
last  resort  of  the  state  had  determined  that 
such  acts  were  authorized. 

Coming  to  consider  the  real  tignifieaaet 
of  this  doctrine,  we  think  it  it  to  elearly  in 
eonfiict  with  the  deeidons  of  this  *eonrt  [184 
as  to  leave  no  doubt  that  plain  error  was 
committed  in  announcing  and  applying  it 
In  view,  however,  of  the  fact  that  the  prop- 
osition was  sanctioned  by  the  eourt  bielow, 
and  was  by  it  deemed  to  he  supported  Vf 
the  pen\ia%W«  i.'o^iyMnW:^  ^\  \^  v^^cbNss^^ 
o!  the  eireaVt  wosl  ol  %.^tp^«i^  \«t  ^du^  ^t&^ 
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circuit,  before  coming  to  coneider  the  de- 
cided cases  we  analyze  some  of  the  concep- 
tions upon  which  the  proposition  must  rest, 
in  order  to  show  its  inherent  unsoundness, 
to  make  its  destructive  character  manifest, 
and  to  indicate  its  departure  from  the  sub- 
stantially unanimous  view  which  has  pre- 
vailed from  the  beginning. 

In  the  first  place,  the  proposition  ad- 
dresses itself  not  to  the  mere  distribution 
of  the  judicial  power  granted  by  the  Con- 
stitution, but  substantially  denies  the  ex- 
istence of  power  under  the  Constitution 
over  the  subject  with  which  the  proposition 
is  concerned.  It  follows  that  the  limitation 
which  it  imposes  would  be  beyond  possible 
correction  by  legislation.  Its  restriction 
would,  moreover,  attach  to  the  exercise  of 
Federal  judicial  power  under  all  circum- 
stances, whether  the  issue  concerned  orig- 
inal jurisdiction  or  arose  in  the  course  of  a 
controversy  to  which  otherwise  jurisdiction 
would  extend.  Thus,  being  applicable  equal- 
ly to  all  Federal  courts,  under  all  circum- 
stances, in  e\ery  stage  of  a  proceeding,  the 
enforcement  of  the  doctrine  would  hence 
render  impossible  the  performance  of  the 
duty  with  which  the  Federal  courts  are 
charged  under  the  Constitution.  Such  pa- 
ralysis would  inevitably  ensue,  since  the 
consequence  would  be  that,  at  least  in  every 
ease  where  there  was  a  coincidence  between 
a  national  safeguard  or  prohibition  and  a 
state  one,  the  power  of  the  Federal  court 
to  afford  protection  to  a  claim  of  right 
under  the  Constitution  of  the  United  States, 
as  against  the  action  of  a  state  or  its  offi- 
cers, would  depend  on  the  ultimate  deter- 
mination of  the  state  courts,  and  would 
therefore  require  a  stay  of  all  action  to 
985]await  such  determination.  While  *this 
would  be  obviously  true  as  to  cases  where 
there  was  a  coincident  constitutional  guar- 
anty, in  reason  it  is  clear  that  the  principle, 
if  sound,  could  not  be  confined  to  a  case  of 
coincident  Federal  and  state  guaranty  or 
prohibition,  since,  as  the  Constitution  of 
the  United  States  is  the  paramount  law,  as 
much  applicable  to  states  or  their  officers 
as  to  others,  it  would  come  to  pass  that  in 
•very  case  where  action  of  a  state  officer 
was  complained  of  as  violating  the  Consti- 
tution of  the  United  States,  the  Federal 
courts,  in  any  form  of  procedure,  or  in  any 
stage  of  the  controversy,  would  have  to 
await  the  determination  of  a  state  court 
as  to  the  operation  of  the  Constitution 
of  the  United  States.  It  is  manifest  that, 
in  necessary  operation,  the  doctrine  which 
was  sustained  would,  in  substance,  cause 
the  state  courts  to  become  the  primary 
source  for  applying  and  enforcing  the  con- 
Btitution  oi  the  United  States  in  all  eases 
covered  bjr  the  14tb    imandmenU 


It  would  certainly  be  open  to  controversy 
if  the  proposition  were  carried  to  its  logical 
result,  whether  the  only  right  under  the  14th 
Amendment,  which  the  proposition  admits, 
to  exert  Federal  judicial  power  growing  out 
of  wrongful  acts  of  state  officers,  would  not 
be  unavailing.  This  naturally  suggests  it- 
self, since,  if  there  be  no  right  to  exert 
such  power  until,  by  the  final  action  of  a 
state  court  of  last  resort,  the  act  of  a  state 
officer  has  been  declared  rightful  and  to  be 
the  lawful  act  of  the  state  as  a  govern- 
mental entity,  the  inquiry  naturally  comes 
whether,  under  such  circumstances,  a  suit 
against  the  officer  would  not  be  a  suit 
against  the  state,  within  the  purview  of  the 
11th  Amendment.  The  possibility  of  such  a 
result,  moreover,  at  once  engenders  a  fur- 
ther inquiry;  that  is,  whether  the  effect 
of  the  proposition  would  not  be  to  cause 
the  14th  Amendment  to  narrow  Federal  ju- 
dicial power  instead  of  enlarging  it  and 
making  it  more  efficacious.  It  must  be 
borne  in  mind,  also,  that  the  limitations 
which  the  proposition,  if  adopted,  would 
impose  upon  *  Federal  judicial  power,[286 
would  not  be  in  reason  solely  applicable  to 
an  exertion  of  such  power  as  to  the  persons 
and  subjects  covered  by  the  14th  Amend- 
ment, but  would  equally  govern  controver- 
sies concerning  the  contract  and  possibly 
other  clauses  of  the  Constitution. 

The  vice  which  not  only  underlies  but 
permeates  the  proposition  is  not  far  to  seek. 
It  consists,  first,  in  causing  by  an  artificial 
construction  the  provisions  of  the  14th 
Amendment  not  to  reach  those  to  whom 
they  are  addressed  when  reasonably  con- 
strued; and,  second,  in  wholly  misconceiv- 
ing the  scope  and  operation  of  the  14th 
Amendment,  thereby  removing  from  the  con- 
trol of  that  Amendment  the  great  body  of 
rights  which  it  was  intended  it  should  safe- 
guard, and  in  taking  out  of  reach  of  its 
prohibitions  the  wrongs  which  it  was  the 
purpose  of  the  Amendment  to  condemn. 

Before  demonstrating  the  accuracy  of  the 
statement  just  made  as  to  the  essential  re- 
sult of  the  proposition  relied  upon  by  a 
reference  to  decided  cases,  in  order  that  the 
appreciation  of  the  cases  may  be  made  more 
salient,  we  contrast  the  meaning  as  above 
stated,  which  the  14th  Amendment  would 
have  if  the  proposition  was  maintained, 
with  the  undoubted  significance  of  that 
Amendment  as  established  by  many  deci- 
sions of  this  court. 

1.  By  the  proposition  the  prohibitions 
and  guaranties  of  the  Amendment  are  ad- 
dressed to  and  control  the  states  only  in 
their  complete  governmental  capacity,  and 
as  a  result  give  no  authority  to  exert  Fed- 
eral judicial  power  until,  by  the  decision 
of  A  court  of  last  resort  of  a  state,  acts 
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ecunplained  of  under  the  14Ui  Amendment 
have  been  held  valid,  and  therefore  state 
acts  in  the  fullest  sense.  To  the  contrary, 
the  provisions  of  the  Amendment  as  conclu- 
sively fixed  by  previous  decisions  are  gen- 
eric in  their  terms,  are  addressed,  of  course, 
to  the  states,  but  also  to  every  person, 
whether  natural  or  juridical,  who  is  the  re- 
pository of  state  power.  By  this  construc- 
287]tion  the  *reach  of  the  Amendment  is 
shown  to  be  coextensive  with  any  exercise  by 
a  state  of  power,  in  whatever  form  exerted. 

2.  As  previously  stated,  the  proposition 
relied  upon  presupposes  that  the  terms  of 
the  14th  Amendment  reach  only  acts  done 
by  state  officers  which  are  within  the  scope 
of  the  power  conferred  by  the  state.  The 
proposition,  hence,  applies  to  the  prohibi- 
tions of  the  Amendment  the  law  of  prin- 
cipal and  agent  governing  contracts  between 
individuals,  and  consequently  assumes  that 
no  act  done  by  an  officer  of  a  state  is  within 
the  reach  of  the  Amendment  unless  such 
act  can  be  held  to  be  the  act  of  the  state 
by  the  application  of  such  law  of  agency. 
In  other  words,  the  proposition  is  that  the 
Amendment  deals  only  with  the  acts  of  state 
officers  within  the  strict  scope  of  the  public 
powers  possessed  by  them,  and  does  not  in- 
clude an  abuse  of  power  by  an  officer  as 
the  result  of  a  wrong  done  in  excess  of  the 
power  delegated.  Here  again  the  settled 
construction  of  the  Amendment  is  that  it 
presupposes  the  possibility  of  an  abuse  by  a 
state  officer  or  representative  of  the  powers 
possessed,  and  deals  with  such  a  contin- 
gency. It  provides,  therefore,  for  a  case 
where  one  who  is  in  possession  of  state 
power  uses  that  power  to  the  doing  of  the 
wrongs  which  the  Amendment  forbids,  even 
although  the  consummation  of  the  wrong 
may  not  be  within  the  powers  possessed, 
if  the  commission  of  the  wrong  itself  is 
rendered  possible  or  is  efficiently  aided  by 
the  state  authority  lodged  in  the  wrongdoer. 
That  is  to  say,  the  theory  of  the  Amend- 
ment is  that  where  an  officer  or  other  rep- 
resentative of  a  state,  in  the  exercise  of 
the  authority  with  which  he  is  clothed, 
misuses  the  power  possessed  to  do  a  wrong 
forbidden  by  the  Amendment,  inquiry  con- 
cerning whether  the  state  has  authorized 
the  wrong  is  irrelevant,  and  the  Federal 
judicial  power  is  competent  to  afford  re- 
dress for  the  wrong  by  dealing  with  the 
officer  and  the  result  of  his  exertion  of 
power. 

To  speak  broadly,  the  difference  between 
288]the  proposition  'insisted  upon  and  the 
true  meaning  of  the  Amendment  is  this :  that 
the  one  assumes  that  the  Amendment  vir- 
tually contemplates  alone  wrongs  author- 
ized by  a  state,  and  gives  only  power  ac- 
cordii^Jj>  while  in  truth  the  Amendment 
57  L.  ed. 


contemplates  the  possibility  of  state  offioeri 
abusing  the  powers  lawfully  conferred  upon 
them  by  doing  wrongs  prohibited  by  the 
Amendment  In  other  words,  the  Amend* 
ment,  looking  to  the  enforcement  of  the 
rights  which  it  guarantees  and  to  the  pre* 
vention  of  the  wrongs  which  it  prohibita, 
proceeds  not  merely  upon  the  assumption 
that  states,  acting  in  their  governmental 
capacity,  in  a  complete  sense,  may  do  acts 
which  conflict  with  its  provisions,  but,  also 
conceiving,  which  was  more  normally  to  be 
contemplated,  that  state  powers  might  be 
abused  by  those  who  possessed  them,  and 
as  a  result  might  be  used  as  the  instrument 
for  doing  wrongs,  provided  against  all  and 
every  such  possible  contingency.  Thus,  the 
completeness  of  the  Amendment  in  this  re- 
gard is  but  the  complement  of  its  compre- 
hensive inclusiveness  from  the  point  of  view 
of  those  to  whom  its  prohibitions  are  ad- 
dressed. Under  these  circumstances  it  may 
not  bo  doubted  that  where  a  state  officer, 
under  an  assertion  of  power  from  the  state, 
is  doing  an  act  which  could  only  be  done 
upon  the  predicate  that  there  was  such 
power,  the  inquiry  as  to  the  repugnancy 
of  the  act  to  the  14th  Amendment  cannot 
be  avoided  by  insisting  that  there  ie  a 
want  of  power.  That  is  to  say,  a  state 
officer  cannot,  on  the  one  hand,  as  a  means 
of  doing  a  wrong  forbidden  by  the  Amend- 
ment, proceed  upon  the  assumption  of  the 
possession  of  state  power,  and  at  the  same 
time,  for  the  purpose  of  avoiding  the  ap- 
plication of  the  Amendment,  deny  the 
power,  and  thus  accomplish  the  wrong.  To 
repeat:  for  the  purpose  of  enforcing  the 
rights  guaranteed  by  the  Amendment  when 
it  is  alleged  that  a  state  officer,  in  virtue 
of  state  power,  is  doing  an  act  which,  if 
permitted  to  be  done,  prima  facie  would 
violate  the  Amendment,  the  subject  must  be 
'tested  by  assuming  that  the  officer  pos-[289 
sessed  power  if  the  act  be  one  which  there 
would  not  be  opportunity  to  perform  but 
for  the  possession  of  some  state  authority. 

Let  us  consider  the  decided  cases  in  order 
to  demonstrate  how  plainly  they  refuse  the 
contention  here  made  by  the  court  below, 
and  how  clearly  they  establish  the  converse 
doctrine  which  we  have  formulated  in  the 
two  propositions  previously  stated.  As  to 
both  the  propositions,  the  cases  are  so  nu- 
merous that  we  do  not  propose  to  review 
them  all,  but  simply  to  select  a  few  of  the 
leading  cases  as  types,  concluding  with  a 
brief  consideration  of  a  few  cases  which  are 
supposed  to  give  support  to  a  contrary  view. 

In  Virginia  v.  Rivet,  100  U.  8.  313,  25 
L.  ed.  667,  3  Am.  Crim.  Eep.  524,  the  case 
briefly  was  this:    An  accused  pera<i^  v^>\'^^ 
to  Temoir«  iiom  i^  «^«Aa  \a  ^  "^^^vtiS.  ^nrasf 
the  tr\a\  oi  asi  Vn^Vc^aavnX  v^xi^t^  a%^v« 
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blm  on  the  ground  that  he  wae  a  colored 
person,  and  although  by  the  state  statute 
he  had  a  right  to  have  people  of  his  race 
■enre  on  juries,  that  in  practice,  on  account 
of  race  prejudice,  they  were  excluded,  and 
thereby  he  was  denied  the  equal  protection 
of  the  laws.  Two  questimis  arose  for  de- 
eision:  first,  was  the  alleged  exclusion  a 
Tiolation  of  the  14th  Amendment  f  and  sec- 
<md«  if  it  was,  did  it  afford  ground  for  a 
removal  of  the  casef  Considering  the  first, 
the  court  said  (p.  818) : 

"^The  provisions  of  the  14th  Amendment 
of  the  Constitution  we  have  quoted  all  have 
reference  to  state  action  exclusively,  and 
not  to  any  action  of  private  individuahi." 

Determining  whether  the  enforcement  by 
the  state  officer  of  a  nondiscriminating  stat- 
ute in  a  discriminatory  manner  was  within 
the  Amendment,  it  was  said  (p.  818) : 

"It  is  doubtless  true  that  a  state  may 
act  through  different  agencies,  either  by  its 
legislative,  its  executive,  or  its  judicial  au- 
thorities; and  the  prohibitions  of  the 
Amendment  extend  to  all  action  of  the  state 
S90]denying  equal  protection  *of  the  laws, 
whether  it  be  action  by  one  of  these  agencies 
or  by  another.  Congress,  by  virtue  of  the 
fifth  section  of  the  14th  Amendment,  may  en- 
force the  prohibitions  whenever  they  are 
disregarded  by  either  the  legislative,  the 
executive,  or  the  judicial  department  of  the 
state.  The  mode  of  enforcement  is  left  to 
its  discretion.  It  may  secure  the  right, 
that  is,  enforce  its  recognition,  by  remov- 
ing the  case  from  a  state  court  in  which 
it  is  denied,  into  a  Federal  court,  where  it 
will  be  aclcnowledged." 

Thus  holding  that  the  enforcement  by  a 
state  official  of  a  statute  in  a  discriminato- 
ry manner,  although  the  statute  might  not 
be  inherently  discriminating,  was  within 
the  Amendment,  the  question  of  the  right 
to  remove  was  considered,  and  it  was  de- 
cided that  the  removal  act  of  Congress  was 
narrower  than  the  constitutional  Amend- 
ment, and  did  not  confer  the  right  to  re- 
move. 

In  Ex  parte  Virginia,  100  U.  S.  330,  25 
L.  ed.  676,  8  Am.  Crim.  Rep.  547,  the  case 
was  this:  A  judge  of  a  Virginia  county 
court  was  indicted  under  the  civil  rights 
act  for  excluding  negroes  from  juries  on 
account  of  their  race,  color,  etc  The  ac- 
cused applied  to  this  court  for  a  writ  of 
habeas  corpus  and  a  writ  of  certiorari  to 
"bring  up  the  record,  and  a  lilce  petition  was 
presented  on  behalf  of  the  state  of  Virginia, 
and  both  applicatiohs  were  disposed  of  at 
the  same  time.  The  first  issue  to  be  deter- 
mined was  the  meaning  of  the  14th  Amend- 
ment  The  ruling  in  Virginia  v.  Rives  was 
rmitermted,  the  court  Mjing: 
'fTbtyr  bmre  nferenee  to  Actions  of  the 


political  body  denominated  a  state,  by  what- 
ever instruments  or  in  whatever  modes  that 
action  may  be  talcen.  A  state  acts  by  its 
legislative,  its  executive,  or  its  Judieial  au- 
thorities. It  can  act  in  no  other  way.  The 
constitutional  provision,  therefore,  must 
mean  that  no  agency  of  the  state,  or  of 
the  officers  or  agents  by  whom  its  powers 
are  exerted,  shall  deny  to  any  person  within 
its  jurisdiction  the  equal  proteeti<m  of  the 
laws.  Whoever,  by  virtue  *of  publie[S91 
position  under  a  state  government^  deprives 
another  of  property,  life,  or  liberty,  without 
due  process  of  law,  or  denies  or  takes  away 
the  equal  protection  of  the  laws,  violates 
the  constitutional  inhibition ;  and  as  he  acts 
in  the  name  and  for  the  state,  and  is  clothed 
with  the  state's  power,  his  act  is  thai  of 
the  state.  This  must  be  so,  or  the  con- 
stitutional prohibition  has  no  meaning. 
Then  the  state  has  clothed  one  of  its  agents 
with  power  to  annul  or  to  evade  it.** 

Answering  the  claim  that  there  was  no 
power  to  punish  a  state  judge  for  judieial 
action,  and  therefore  that  the  eharge  made 
was  not  within  the  14th  Amendment^  it  was 
said  that  the  duty  concerning  the  sammon- 
ing  of  jurors  upon  which  the  eharge  of  dis- 
crimination was  predicated  was  not  a  Judi- 
cial but  merely  a  ministerial  one.  It  was, 
however,  pointed  out  that  even  if  tliit  was 
not  the  case,  as  the  state  statute  gave  no 
power  to  malce  the  discrimination,  it  was 
therefore  such  an  abuse  of  state  power  as 
to  cause  the  act  complained  of  to  be  not 
within  the  state  judicial  authority*  hut  » 
mere  abuse  thereof;  and  that  it  was  ''idl«* 
under  such  circumstances  to  say  that  the 
offense  was  not  within  the  Amendment 
(p.  348). 

In  Neal  v.  Delaware,  103  U.  8.  870,  2e 
L.  ed.  567,  a  discriminating  enforcement  in 
practice  of  laws  which  were  in  their  terms 
undiscriminating  was  again  held  to  be  with- 
in the  Amendment,  the  language  which  we 
have  quoted  from  Ex  parte  Virginia  being 
reiterated. 

In  Tick  Wo  v.  Hopkins,  118  U.  8.  856,  80 
L.  ed.  220,  6  Sup.  Ct  Rep.  1064,  the  en- 
forcement of  certain  city  ordinances  was 
prohibited  on  the  ground  that  they  were 
within  the  reach  of  the  14th  Amendment. 
The  court,  reiterating  the  doctrine  of  Vir- 
ginia V.  Rives  and  Ex  parte  Virginia,  held 
that  this  conclusion  was  sustained  from  a 
twofold  point  of  view,— first,  the  terms  of 
the  ordinances,  and  second,  in  any  event 
from  the  discriminatory  manner  in  which 
the  ordinances  were  applied  by  the  officers. 

*In  Raymond  V.Chicago  Union  Trac-[S  9  S 
tion  Ca  207  U.  S.  20,  52  L.  ed.  78,  28  Sup. 
Ct  Rep.  7,  12  Ann.  Cas.  767,  the  whole 
subject — almost  in  the  identical  aspeet 
whieh  ii  )i«r%  involved— earns  under  oob- 
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•ideration.  The  caae  eoncerned  the  repug- 
Banej  to  the  14th  Amendment  of  a  reaseess- 
ment  made  by  a  state  board  of  equalization, 
and  the  suit  was  originally  commenced  in 
a  Federal  court.  It  was  pressed  that  as 
the  claim  of  the  complainant  was  in  effect 
that  the  board  in  the  reassessment  had  vio- 
lated an  express  requirement  of  the  state 
Constitution,  in  that  the  board  had  "dis- 
obeyed the  authentie  command  of  the  state 
by  failing  to  make  its  valuations  in  such  a 
way  that  every  person  shall  pay  a  tax  in 
proportion  to  the  value  of  his  property," 
the  act  of  the  subordinate  board  could  not 
be  deemed  the  act  of  the  state.  This  con- 
tention was  held  to  be  unsound,  and  it  was 
decided  that  even  although  the  act  of  the 
board  was  wrongful  from  the  point  of  view 
«f  the  state  Constitution  or  law,  it  was 
nevertheless  an  act  of  a  state  officer  within 
the  intendment  of  the  14th  Amendment.  It 
'was  pointed  out  that,  as  the  result  of  the 
enforcement  of  the  reassessment  would  be 
«n  assertion  of  state  power  accomplishing 
m  wrong  which  the  14th  Amendment  for- 
l)ade,  the  claim  of  right  to  prevent  such  act 
imder  the  14th  Amendment  "constitutes  a 
federal  question  beyond  all  eontroversy." 
It  was  then  said  (pp.  35-37) : 

"The  state  board  of  equalization  is  «ie 
«f  the  instrumentalities  provided  by  the 
•tate  for  the  purpose  of  raising  the  public 
iwvenue  by  way  of  taxation.  .  .  .  Acting 
under  the  Constitution  and  laws  of  the 
state,  the  board  therefore  represents  the 
state,  and  its  action  is  the  action  of  the 
state.  The  provisions  of  the  14th  Amend- 
ment are  not  confined  to  the  action  of  the 
state  through  its  legislature,  or  through  the 
executive  or  judicial  authority.  Those  pro- 
visions relate  to  and  cover  all  the  instru- 
mentalities by  which  the  state  acts;  and  so 
It  has  been  held  that  whoever,  by  virtue  of 
a9S]public  position  under  a  *state  govern- 
ment, deprives  another  of  any  right  protected 
by  that  Amendment  against  deprivation  by 
the  state,  violates  the  constitutional  inhibi- 
tion ;  and  as  he  acts  in  the  name  of  the  state 
and  for  the  state,  and  is  clothed  with  the 
state's  powers,  his  act  is  that  of  the  state." 

Referring  to  some  reliance  to  the  con- 
trary, placed  upon  a  decided  ease,  it  was 
said: 

'barney  v.  New  York,  108  U.  8.  430,  48 
L  ed.  787,  24  Sup.  Ct.  Rep.  502,  holds 
that  where  the  act  complained  of  was  for- 
bidden by  the  state  legislature,  it  could  not 
be  said  to  be  the  act  of  the  state.  Such 
is  not  the  case  here." 

The  reassessment  complained  of  was  held 
to  be  repugnant  to  the  14th  Amendment. 

Finally  the  subject  was  elaborately  con- 
sidered in  Ex  parte  Toung,  209  U.  S.  323, 
IB  L.  ed.  714,  19  LJLA.(NJ3.}  932,  28  Sap. 
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Ct.  Rep.  441,  14  Ann.  Cas.  764.  Withoat 
attempting  to  fully  state  the  case  it  iuf- 
flees  to  say  that  although  the  prooeeding 
was  one  in  habeas  corpus,  the  oontr(Arerqr 
in  its  ultimate  aspect  concerned  the  power 
of  a  Federal  court  to  prevent  the  enforce 
ment  of  railroad  rates  fixed  under  stats 
legislative  authority,  which  were  confisca- 
tory. In  the  course  of  an  opinion  reviewing 
the  whole  field  it  was  said  (p.  165) : 

"The  various  authorities  we  have  referred 
to  furnish  ample  justification  for  the  as- 
sertion that  individuals  who,  as  officers  of 
the  state,  are  clothed  with  some  duty  in 
regard  to  the  enforcement  of  the  laws  of 
the  state,  and  who  threaten  and  are  about 
to  commence  proceedings,  either  of  a  eivil 
or  criminal  nature,  to  enforce  against  par* 
ties  affected  an  unconstitutional  act,  vio- 
lating the  Federal  Constitution,  may  be  en- 
joined by  a  Federal  court  of  equity  from 
such  action." 

Although  every  contention  pressed  and 
authority  now  relied  upon  in  favor  of  af- 
firmance is  disposed  of  by  the  genersl  prin- 
ciples which  we  have  previously  stated,  be- 
fore concluding  we  specially  advert  to  some 
of  the  oontentions  *urged  to  the  con-[294 
trary.  1.  Much  reliance  is  placed  upon  the 
decisions  in  Barney  v.  New  York,  supra,  and 
Memphis  v.  Cumberland  Teleph.  k  Teleg. 
Co.  218  U.  S.  624,  54  L.  ed.  1185,  31  Sup. 
Ct.  Rep.  115.  The  latter  we  at  once  put 
out  of  view  with  the  statement  that,  on  its 
face,  the  question  involved  was  one  of 
pleading,  and  in  no  sense  of  substantive 
Federal  power.  As  to  the  other, — ^the  Bar- 
ney Case, — it  might  suffice  to  say,  as  we 
have  already  pointed  out,  was  considered  in 
the  Raymond  Case,  and  if  it  conflicted  with 
the  doctrine  in  that  case  and  the  doctrine 
of  the  subsequent  and  leading  case  of  Ex 
parte  Toung,  is  now  so  distinguished  or 
qualifled  as  not  to  be  here  authoritative  or 
even  persuasive.  But  on  the  face  of  the 
Barney  Case  it  is  to  be  observed  that  how- 
ever much  room  there  may  be  for  the  eon- 
tention  that  the  facts  in  that  case  justifled 
a  different  conclusion,  as  the  doctrine  which 
we  have  stated  in  this  case  was  plainly 
recognized  in  the  Barney  Case,  and  the  de- 
cision there  rendered  proceeded  upon  the 
hypothesis  that  the  facts  presented  took  the 
case  out  of  the  established  rule,  there  is  no 
ground  for  saying  that  that  case  is  author- 
ity for  overruling  the  settled  doctrine  which, 
abstractly,  at  least,  it  recognized.  If  there 
were  room  for  such  conclusion,  in  view  of 
what  we  have  said,  it  would  be  our  plain 
duty  to  qualify  and  restrict  the  Barney 
Case  in  so  far  as  it  might  be  found  to  con- 
flict with  the  rule  here  a^^Wft^.  ^.  \^  >i^<^ 
opinion  of  the  coMTi  \m\o^,  t\i«t^  \%  ^  i!^%- 
gestion  that  s^cn  tboa«^  ^%  \^^  Km«cA> 
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ment  embraces  acts  of  state  officers  to  the 
extent  and  scope  which  we  have  stated, 
nevertheless  the  case  here  presented  is  not 
controlled  by  the  Amendment,  since  the  case 
concerns  not  acts  of  officers  done  under  state 
authority,  but  merely  acts  of  city  officials 
done  under  the  authority  of  a  municipal 
ordinance.  But,  as  we  have  already  pointed 
out,  it  was  long  since  settled  that  acts  done 
under  the  authority  of  a  municipal  ordi- 
nance passed  in  virtue  of  power  conferred 
by  a  state  are  embraced  by  the  14th  Amend- 
ment. 

295]  *  Apart,  however,  from  the  controlling 
effect  of  the  decisions  rendered  in  cases  con- 
cerning the  enforcement  of  the  14th  Amend- 
ment, the  unsoundness  of  the  contention  is 
plainly  demonstrated  by  applying  the  estab- 
lished principle  that  the  exercise  of  munici- 
pal legislative  authority  under  the  sanction 
of  a  state  law  is  the  exertion  of  state  legis- 
lative power  within  the  purview  of  the  con- 
tract clause  of  the  Constitution  (article  1, 
§  10),  declaring:  "No  state  .  .  .  shall 
pass  any  .  .  .  law  impairing  the  obli- 
gation of  contracts."  That  this  interpreta- 
tion is  here  conclusive  must  be  apparent, 
since  it  cannot  be  said  that  an  act  which 
is  the  exertion  of  state  legislative  power 
for  the  purpose  of  one  provision  of  the 
Constitution  is  not  the  exertion  of  state 
legislative  power  under  the  operation  of 
another  constitutional  provision,  both  being 
addressed  to  the  same  subject;  that  is,  state 
legislative  power. 

And  this  gives  rise  at  once  to  a  demon- 
stration from  another  and  more  final  point 
of  view  of  the  incongruity  which  would  re- 
sult from  maintaining  the  contention  in- 
sisted upon.  While  the  guaranties  of  the 
14th  Amendment  cover  subjects  not  includ- 
ed in  the  contract  clause,  since  the  former 
embraces  every  manifestation  of  state  power 
and  the  latter  is  concerned  only  with  legis- 
lative power  when  exerted  so  as  to  impair 
contracts,  yet  the  fundamental  assertion  of 
Federal  power  made  by  each  Amendment  is 
the  same  when  the  different  subjects  to 
which  each  is  applicable  are  put  out  of 
view.  To  illustrate:  The  command  of  the 
14th  Amendment,  "No  state  shall  make  any 
law  abridging  .  .  .  nor  shall  any  state 
deprive  any  person,"  etc.,  is  in  substance  a 
manifestation  of  the  same  power  exerted  in 
the  contract  clause,  saying,  "No  state  shall 
pass,"  etc.  This  being  true,  as  it  must  be, 
the  fact  that  from  the  foundation  of  the 
goremment  the  contract  clause  has  been  en- 
forced without  any  intimation  that  the 
S96]power  manifested  by  the  ^clause  was  re- 
stricted by  limitations  such  as  those  which 
/t  is  here  insisted  limit  the  power  to  enforce 
the  gaBnntieB  of  the  14th  Amendment,  af- 
fords  the  moat  eondvmfwe  demonttration  of 


the  unsoundness  of  the  contentions  here 
made.  The  immediate  and  efficient  Federal 
right  to  enforce  the  contract  clause  of  the 
Constitution  as  against  those  who  violate 
or  attempt  to  violate  its  prohibition,  which 
has  always  been  exerted  without  question, 
is  but  typical  of  the  power  which  exists  to 
enforce  the  guaranties  of  the  14th  Amend- 
ment. See  authorities  as  to  the  contract 
clause,  referred  to  in  the  opinion  in  Ross 
V.  Oregon,  decided  January  27,  1913.  [227 
U.  S.  150,  ante,  468,  33  Sup.  Ct  Rep.  220.] 
Reversed. 


WILLIAM  H.  WINFREE,  as  Administrator 
of  the  Estate  of  Albert  E.  Phipps,  De- 
ceased, Plff.  in  Err., 

V. 

NORTHERN    PACIFIC    RAILWAY    COM- 
PANY. 

(See  S.  C.  Reporter's  ed.  296-302.) 

Master  and  servant  —  employers*  lia- 
bility act  —  retroactive  effect. 

1.  A  retroactive  effect  will  not  be  given 
to  the  Federal  employers'  liability  act  of 
April  22,  1908  (35  Stat,  at  L.  C5,  chap. 
149,  U.  S.  Comp.  Stat.  Supp.  191],  p.  1322), 
so  as  to  make  its  provisions  applicable  to 
an  alleged  cause  of  action  for  death  which 
accrued,  if  at  all,  before  the  passage  of 
such  statute,  since  this  statute  permits  a 
recovery  in  cases  where  a  recovery  could 
not  have  been  had  before,  and  takes  away 
from  the  defendant  defenses  which  thereto- 
fore were  available. 

[For  other  cases,  see  Master  and  Servant.  H. ; 
Statutes,  n.  V,  In  Digest  Sup.  Ct.  1908.] 

Death  «  who  may  maintain  action  « 
administrator  or  parent. 

2.  The  administrator  of  a  deceased 
minor's  estate  cannot  maintain,  for  the 
benefit  of  the  parents,  the  right  of  action 
for  death  given  by  the  state  statutes  to  the 
decedent's  father,  although  the  compensa- 
tion recovered  in  the  action  by  the  father 
belongs,  under  the  local  law,  to  the  mother 
as  well  as  to  the  father. 

[For  othpr  cases,  see  Death,  II.  b;  Parties,  I. 
a,  5,  in  Digest  Sup.  Ct.  1008.] 

[No.  139.] 

Submitted  January  23,  1913.    Decided  Feb- 
ruary 24,   1913. 

IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit 
to  review  a  judgment  which  affirmed  a  judg- 

NoTE. — On  retrospective  laws  generally — 
see  notes  to  Otoe  County  v.  Baldwin,  28  L. 
ed.  U.  S.  331,  and  Bamitz  v.  Beverly,  41  L. 
ed.  U.  S.  94. 

On  retroactive  effect  of  statutes  relative 
to  employers'  liability  for  injury  to  serv- 
ants, see*  note  to  the  decision  of  the  prin- 
cipal case  in  the  circuit  court  of  appeals 

M  reported  \u  U  UBLk-V^B^N  Ml* 
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ment  of  the  Circuit  Court  for  the  Eastern  457;  Cannon  ▼.  Rowland,  34  Ga.  422;  Bevk^r 

Difltrict  of  Washington,  Eastern  Division,  v.  Dillingham,  18  Wis.  530;  Rouge  v.  Rouge, 

sustaining  a  demurrer  to,  and  dismissing,  15  Misc.  36,  36  N.  Y.  Supp.  436;  Brower  ▼. 

the    complaint    in    an    action    for    death,  Bowers,  1   Abb.  App.  Dec.  214;   Kuehn  ▼. 

brought  under  the  Federal  em^lojen*  lia-  Paroni,  20  Ner.  203,  10  Pac  273;  Sohn  ▼. 

bility  act.    Affirmed.  Waterson,  17  Wall.  599,  21  L.  ed.  738;  Gage 

See  same  case  below,  44  L.R.A.(N.S.)  84],  v.  Gage,  66  N.  H.  294,  28  L.R.A.  829,  20  Atl. 

07  C.  C.  A.  392,  173  Fed.  65.  543;  Milne  ▼.  Huber,  3  McLean,  217,  Fed. 

The  facts  are  stated  in  the  opinion.  Cas.  No.  9,617. 

\ir.    »     ^    ^^-».     ...u.»:a«^   41,-.  «-«—       -An  evident  purpose  of  Congress  in  its  la- 
Mr.  B,   C.   Mosby  submitted  the  cause  .       ,     .  ,  ..    *^     *^     ^  x.        •  v*       £ 
for  plaintiff  in  orror:  *?'  legislation  waa  to  save  the  nghU  of 

Stitutcg  modeled   from  Lord  Campbell'a  *•"••*  PW'OM'hwe  ?«•*?  >>ad  abated  in  con- 
act  are  not  penal,  but  remedial,  for  the  ben-  •equenee  of  the  decia.on  in  the  first  employ- 

eflt  of  persons  injured  by  the  death.  Tn    l"on^*?,  «T« J^oT^  ^  V,  V°fi  « 

Stewart  v.  Baliimore  4  O.  R.  Co.  168  U.  ?;  9?>  ^OJ  ".  S.  463.  62  L.  ed.  297.  28  Sup. 

8.  448.  42  L.  ed.  538,  18  Sup.  Ct.  Rep.  105;  *-»•««?.  141.  ,.      ^    . 

Spain  V.  St.  Louis  4  S.  F.  R.  Co.  161  Fed.       .f 'P'/*''  '"^  ;«P**'f*  "=*"  ;*  "f*  ""•*7* 

529;   Hayes  v.  WiUiams.  17  Colo.  468.  30  '"**'  th«  »tatute  to  be  construed  may  also 

Pac.  362;  Employers'  Liability  Cases  (How  »»* '""""^^f  >"  the  interpretation  thereof, 

ard  V.  Illinois  CR.  Co.)  207  U.  8.  463,  62  ,  United  State,  r    Bowen.   100  U.  8.  608^ 

T    ^    007   oa  Q„«   r*    !>»..   1.41  25  L.  ed.  831;  Viterbo  v.  Fnedlander.  120 
L.  ed.  297.  28  Sup.  Ct.  Rep.  141. 

To  correct  tiie  imperfections  of  the  former        ,,.%  •         *  xi.  /      ^     ^       t 

act.  Congress  passed  the  act  of  April  22,       ^?  *^T'?- "!  *''«*"<=*'?''."*  "J  *  .'** 

1908.    The  second  is.  like  the  first,  clearly  """'  ^  '*^,'"^  '"*?  '»  'Jcterm.ning  its  char- 

remedial,  and  should  accordingly  receive  a  ^^'  "  retrospective  or  prospertive. 

.,    ,.  *  „  *•  People  ex  rel.  Witherbee  v.  Essex  County, 

catnouc  construction.  _^  vt    xr    «««     «      i  i    «    i  o 

36  Cyc    1173   1174    1188-   13  Cyc   312-   1  ^        *  '  ^®°P'*  ®*  '®^-  P«ake  ▼.  Co- 

Chitty's  Bl.  Com.  19;h  London  ed.  88,  note  ^""^^*  ^""^^^  ^^  N.  Y.  132. 

30;   Black,  Constitutional  Prohibitions,  1st       ,^  P"^«^"  **"  "^  property,  no  vested  inter- 

A  taay  a  ^QA       lan    or    »•  *.  o..i.k    i     a  est,  in  any  rule  of  the  commou  law.    Second 

c*d.  1887,  §  134,  p.  160;  2  Lewis's  Sutherland,  -,  '  ,        •^,  -  .  .....     ^  ,,-      .  ^t   - 

IS;  st^an  v'  SltSeTb."?.'  ?o"i6l  ^"rf  ^.'1*^^^.?  Sr8.'60n6 

IT   c    ^>«Q    Ao  r    ,^    coo    1Q  c.,«    r-i.    t>«-»  Lt  ed.  346,  38  L.R.A.(N.S.)  44,  32  Sup.  Ct. 

»>.  S.  448,  42  L.  ed.  538,  18  Sup.  Ct  Rep.  169   1  N   C  C  A  876 

j05;  Soule  V.  New  York  &  N.  H.  R.  Co.  24  ««P;  ^«*'»  ^  ^-  ^-  ^-  a.  »to. 

Conn.   575;    Lamphear   v.    Buckingham,   33       ^*^'«  J*?  ^  "^  ^^"^^  "8^*  *^  ^^  ^"^"«' 

Conn.  237;  Wabash,  St.  L.  &  P.  R.  Co.  v.  ""??  7,^*®**  ^®"«'  „    .    „   «    ^     ,o  t 
^K««n-**   in  Til    A««  At\A    TLr«^n«  -   !>«««         Walkcr  ▼.  Ware,  H.  &  B.  R.  Co.  12  Jar. 

l^lr^n^X^^\^t'^A^^:^^^'  N.  8.  18.  86  Beav.  62.  35  L.  J.  Ch.  N.  S.  94, 

angton  Twp.  58  Mich.  156.  65  Am.  Rep.  666,  ,     i>    i    i..,    lo.    iq  t     t    u    a    kit    i^ 

24  N.  E.  776;  Bolinger  v.  St.  Paul  4  D.  R.  b,  ^  l  *^Uo    ^    ,  ^J"  ^t-      Ik    a 

Co.  36  Minn.  418.  1  Am.  St.  Rep.  680.  31  N.  ^,7'  ^^^-  ^^''  ^*^  ^^'  * 

AV.  856;  Vance  v.  Southern  R.  Co.  138  N.  C.  *„  ^.         ^       •_.       •     xv         ... 

-160.  50  S.  E.  860;  Haggerty  v.  Central  R.  ^  ".  .*''*''         "I^"*  '"  »  pk^I%  ..•    T 

Co.  31  N.  J.  L.  349;  fiSch  v.  Bay  State  8.  I'^i*^*  ''^'LVT^   w^  It   «  ^nt'  ^^ 

I.  Co.  27  Barb.  248.  f  ^j  ^,  f  **;»%       l^^ll       kp^*  ?\i   n'  o 

The  act  of  1908.  being,  then,  of  a  remedial  \-  f '  ^"' '''^"J-  ^^  ^'P'  '^^^'  W^'F' 

mature,  should  be  con.tued  ks  retroactive  ^  892-900.  effectually  dispose,  of  the  de- 

Sf  such  construction  is  not  precluded  by  its  fendants  contention. 

terms.  Larkin  v.  Saffarans.  15  Fed.  147.  lU       "  *  statute  attempts  to  accompluh  two 

terms,  however,  so  far  from  precluding  that  »''  ««>;«  obJ««t«.  wd  •■  '<"d  as  to  one,  It 

construction,  rather  force  itf  ""?/      ♦^  '!,.*'*'^  '*''^    complete  and 

36   Cyc.    1209.    1213;    Wade.   Retroactive  ™"*  "*!!,*  *»*""•.       .,.      .         .,, 
Xaws    1st  ed    S  24-    Myer    Vested  Riirhts        Coolcy.  Const  Lim.  6th  ed.  p.  211. 

1st  ed.  1891.  i  25.  p.  18  j  Black.  Interpreta-        "J!'*/**'!'*'  """f.^  '!"*  \°*PP"""f' 

tion  of  Uws,  1st  ed.  1896.  p.  261;  Black,  nevertheless  the  parent's  right  in  the  state 

Constitutional    Prohibitions.    1st  ed.   1887.  ^'^'^^  '*»'  ^'l*  l'^^  ?"J"'y ,".  «""»P»"«» 

DD    176    276    277     8  Cvc    910    1021     New  ^      enforceable  through  the  plaintin. 

Orleans' v.  Clark '(Jefferson  City  0«light  J^,*"^  "■  f^]^T?A^- ^^'^^^  ^..f' 

Co.  V.  Clark)  96  U.  8.  644.  24  L.  ed.  621;  "5°.  «  1-  «»•  »37.  18  Sup.  Ct.  Rep.  106; 

Lycoming  County  v.  Union  County.  16  P..  f'P*  T;.^^'!'*?' f f;  ^°-  ",^M  ^'l'  ^^ 

166.  6S  Am.  dI  675;  Barbour  County  v.  LJl.A.(N.8  )  1039  81  N  E  766;  Parn.by  v 

.iom.   48   Ala.   659;    Sedgwick    County   v.  ^'"'="i*'  ^To    ?;     t  t    t  f  c    L' 

Bunker.  16  Kan.  498;  Plu^er  r.  Northern  ^'"7  *  ^   I'".  9  L.  J.  Exch.  N.  S.  ^^«^. 

P.  R.  Ca  152  Fed.  206;  Chapman  ▼.  State,       Mr.   CharleA  ^.  ^uuik  %\]\^td:\\X^  >iXsA 

IM  Cal.  690,  43  Am.  St.  Rep.  158,  88  Pac.  cauae  for  deienduii  V&  «nox. 

#7  Xu  ed.  ^^^ 
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Mr.  Justice  MoKenna  delivered  the  opin- 
ion of  the  court: 

Thii  action  wae  brought  in  the  circuit 
court  of  the  United  States  for  the  eastern 
district  of  Washington,  eastern  division,  by 
plaintiff  in  error  (herein  referred  to  as 
plaintiff,  as  administrator  of  the  estate  of 
Albert  E.  Phipps,  deceased,  against  defend- 
ant in  error  (herein  referred  to  as  defend- 
ant), for  the  wrongful  death,  it  is  alleged, 
of  Albert  E.  Phipps,  a  minor,  of  the  age  of 
eighteen  years  and  five  months,  while  acting 
as  fireman  upon  a  freight  locomotive  of  the 
defendant  in  the  state  of  Washington.  The 
negligence  of  defendant  is  alleged,  and  that 
defendant  was  engaged  in  interstate  com- 
merce; that  decedent  had  not  been  eman- 
cipated nor  had  his  parents  Icnowledge  of 
his  employment;  that  they  lived  in  the 
SOlJstate  of  Wyoming,  *and  that  the  action 
was  brought  for  their  benefit  und«ir  the  pro- 
visions of  the  act  of  Congress  of  April  22, 
1908,  entitled,  "An  Act  Relating  to  the  Lia- 
bility of  Common  Carriers  by  Railroad  to 
their  Employees  in  Certain  Cases."  [35 
Stat  at  L.  65,  chap.  149,  U.  8.  Comp.  Stat. 
Supp.  1911,  p.  1322.] 

Defendant  demurred  to  the  complaint  on 
the  ground,  among  others,  that  the  act  of 
Congress  upon  which  plaintiff  relied  was 
passed,  approved,  and  became  a  law  after 
plaintiff's  all^^ed  cause  of  action  accrued, 
and  imposed  no  liability,  therefore,  on  de- 
fendant by  reason  of  the  facts  set  forth  in 
the  complaint  The  demurrer  was  sus- 
tained, and,  plaintiff  refusing  to  plead  fur- 
ther, judgment  was  entered  dismissing  the 
complaint  and  for  costs.  The  court  of  ap- 
peals affirmed  the  judgment.  44  L.R.A. 
(N.S.)   841,  97  C.  C.  A.  392,  173  Fed.  65. 

Plaintiff,  to  support  his  contention  that 
the  act  of  Congress  has  retroactive  opera- 
tion, presents  a  very  elaborate  argument 
based  on  the  extensive  effect  which  courts 
have  given  to  remedial  statutes,  applying 
them,  it  is  contended,  to  the  past  as  well 
as  to  the  future.  The  court  of  appeals  met 
the  argument,  as  we  think  it  should  be  met, 
by  saying  that  statutes  that  had  received 
such  extensive  application  such  as  were  "in- 
tended to  remedy  a  mischief,  to  promote 
public  justice,  to  correct  innocent  mistakes, 
to  cure  irregularities  in  judicial  proceed- 
ings, or  to  give  effect  to  the  acts  and  con- 
tracts of  individuals  according  to  the  intent 
thereof."  It  is  hardly  necessary  to  say  that 
such  statutes  are  exceptions  to  the  almost 
universal  rule  that  statutes  are  addressed 
to  the  future,  not  to  the  past.  They  usu- 
ally constitute  a  new  factor  in  the  affairs 
and  relations  of  men,  and  should  not  be 
held  to  affect  what  has  happened  unless, 
fndeed,  explicit  words  be  used,  or  by  clear 
implicmtion  tbmt  eoBBtruetian  be  raqnirad. 


It'  is  true  that  it  Is  said  that  there  was 
liability  on  the  part  of  the  defendant  lor 
its  negligence  before  the  passage  of  the  ael 
of  Congress,  and  the  act  has  only  givaa  a 
more  dBcient  and  *a  more  eomplete[S01 
remedy.  It,  however,  takes  away  material 
defensesi — defenses  which  did  something 
more  than  resist  the  remedy;  they  dia* 
proved  the  right  of  action.  Such  defenaea 
the  statute  takes  away,  and  that  none 
may  exist  in  the  present  case  ia  ifluna^ 
terial.  It  is  the  operation  of  the  statota 
which  determines  its  character.  The  oourt 
of  appeals  aptly  characterised  it,  and 
we  may  quote  from  its  opinion:  '"It 
is  a  statute  which  permits  recovery  ia 
cases  where  recovery  could  not  he  had 
before,  and  takes  away  from  the  defend- 
ant defenses  which  formerly  were  avail- 
able,— defenses  which,  in  this  instance,  «k* 
isted  at  the  time  when  the  contract  of 
service  was  entered  into  and  at  the  timo 
when  the  accident  occurred."  Such  a  stat- 
ute, under  the  rule  of  the  cases,  should  aot 
be  construed  as  retrospective.  It  introduood 
a  new  policy  and  quite  radically  ehaagad 
the  existing  law. 

It  is  contended  that,  apart  from  the  aei 
of  Congress,  the  complaint  "states  a  eanao 
of  action  under  the  statutes  of  the  aiata 
of  Washington."  This  does  not  avail  plaiB- 
tiff.  He  admits  that  the  statutes  of  Wask- 
ington  give  the  right  of  action  to  the  father 
of  the  deceased  minor,  not  to  a  peraoaal 
representative.  He,  however,  to  justify  Ida 
right  of  action,  says  that  the  compensation 
recovered  in  an  action  by  the  father  of  llM 
minor  belongs,  under  the  community  ^ya- 
tem,  to  the  mother  as  well  as  to  the  father. 
But  we  are  not  informed  how  this,  if  tma^ 
gives  a  right  of  action  in  the  administrator 
of  the  minor's  estate.  Damages  to  hia  oa- 
tate  would  be  a  distinct  cause  of  actios 
from  damages  to  his  parents.  Hedriek  t. 
Ilwaco  R.  ft  Nav.  Co.  4  Waah.  400,  80  Pao. 
714. 

Judgment  affirmed. 


•SARAH   M.    HUTCHINSON,   Appt.,[tOt 

V. 

Crrr  of  VALDOSTA,  Samuel  M.  Vamo- 
doe.  Recorder,  and  Calvin  Dampier,  liar- 
ahal. 

(See  S.  C.  Reporter's  ed.  803-308.) 

Oonstitntional    law  —  police    power  -» 
due  prooeaa  of  law  —  egnal  proleo- 
tion  of  the  laws  —  requiring  oonneo* 
tlon  with  sewer  system. 
An  ordinance  adopted  under  legialativt 

NoTK. — On  the  right  and  duty  to  coaneel 
property  with  drain  or  sewer — see  note  ta 
Fergus  Falls  v.  Edison,  70  L.R.A.  238. 

tl7  V.  B. 


ma.  HUTCHUffiOH  T.  VALDOBTA. 


rathoritf  b^  an  Inluid  town  flontainiiig  Uu  209   U.   8.   123,   S2  L.  ed.  TU,  IS  L.RJ,. 

tbui  B.OOO  inhAbiUnU,  by  which  th«  mrnen  (K.G.)   932,  2B  Sup.  Ct.  Kcp.  441,  14  Ann. 

of  property  .butting  upon  wy  rtreet  »long  Cm.  784;  Heath  t  M.  Mlg.  Co.  ».  Wortt,  207 

which  Mwer  tuiu.  had  beenUid  'ew  m-  u.  5.  838,  32  L.  ed.  236,  28  Sup.  «.  Hep. 

to    initall     irater-eloMits    in    tbeii  ,,,    ui  '  n  n    ^  vt  i.      i      ai..  fr 

-.  aDd  connect  tb«  »n.  with  the  mair  i"'  "^.T'  ^  ^,'^- '" ''•'''^^  "","* 

pipe    within    thirty    day*    from    th<  S.  IM.  64  L.  ed.  T27.  30  Sup.  Ct.  Bep.  4«, 

ge  of  the  ordinance,  under  penalty  ol  IS  Ann.  Cas.  S6B;  Chicago,  B.  A  Q.  R.  Co.  v. 

I  and  impriaonment  for  noDcompliance,  Chicago,  IBS  U.  S.  2211,  41  L.  ed.  BT0,  17 

i*  ft  valid  eiereite  of  the  police  power,  and  Snp.  Ct.  lUp.  S81;   Nashville  t.  Cooper,  S 

4oea   not,    although   afTording  no  notice  oi  WalL  247,  18  L.  ed.  881;  Siler  v.  LouUvUle 

opportunity    to  be  heard,    deny   either  due  ^  u_  g^  Co.  213  U.  8.  ITS,  63  L.  ad.  763,  SD 

KTuii!"  "'  ""*  '^"''  P"'t«*io"'  oi  gup_  ct.  Hep.  461  j  WiUcor  v.  ConaolidatMl 

IPor  otber  caua.  >m  Con.Kiutlonal  Law.  IV.  Q"  Co-  212  U.  8.  18,  63  L.  ed.  382,  29  Snp. 


mired 
booaea,  i 


•,1;  IV.  b.  8,  c;  IV.  e.  In  Dlxat  Bnp.  Ct,  Ct  Hep.  182,  16  Ann.  Caa.  1034;   Yick  Wo 

*"*"■'  T.  Hopkine,  118  U.  8.  368,  30  L.  ed.  220,  6 

rKo   140  1  ^''P-  '^  ^P-  ^'^>  '^'''*  *-  ^*"^  ^89  U. 

^     ■        -^  B.  47B,  47  I.,  ed.  909,  28  Sup.  CL  Rep.  «S9. 

Submitted  January  24,  1913.    Decided  Feb-       n^  brief  waa  filed  for  appelleea. 
ruary  24,  .IBIS.  "^ 

1  PPBAL  fron.  the  Circuit  Court  of  th.  .   Mr  Justice  McKo-n.  delivered  th,  opiu- 

A  United    Statea    for    the   Southern    Dia-  "*™„  ,     *°".V' u         v.  k  tt     »r.A,< 

trict  of  (korgia  to  review  a  decree  eu.tain-  .  ^'^  '?•  *^'"%  ^^T     ^  'PP^""tC»« 

Ing  a  demu^  to  and  diamiaaing  the  bill  *» '«/«>«  >PP«  !««'««  P^-^^d'^B  •K"'"^ 

iTa  «iit  to  retrain  the  enforcement  of  a  ^"  '■","•  ""^^-d   '.ol«t.on   ol   an  ordi- 

municipal  ordinance  requiring  property  "'^^  ?'  **"  ^^''^  "V  l^ 
owner,  to  eonnect  with  the  aewerSyrtem  ^«  Jf.^  f  ""ff  ^,  -«  thaM  = 
AiHrw^MA  ^*  ^'^  "'  Valdoata  la  a  munielpal  eor- 

-_...      „iiji4i.        II  poratlon   under  the   lawa   of   Georgia,  and 

ne  faeta  are  atated  In  the  opinion.  f.  i.         tt         j  j   n  _  i 

'^  the  appellee*,  Tarnedoe  and  Dampler,  are 

Mra,  S»rab  H.  Hutchinson,  i«  propria  reapectively    the    recorder   of   the   mayor's 

jMTKno,  aubmitted  the  eauae  for  appellant,  eourt  of  the  city  and  marshal.     Appellant 

Ifr.  Cbarlea  S.  Morgan  waa  on  the  brief:  own*    and    residcB    with    her    husband    and 

In  an  inland  tomi  of  the  size,  situation,  children  on  a  lot  of  land  containing  about 

aad  population  of  the  city  of  Taldosta,  the  1    acre,   more   or   less,   situated  near    tbrM 

estrone   and  arbitrary   measures   used   by  quarters  of  a  mile  from  the  main  business 

virtus  of  and  under  the  said  legislative  act  part  of  the  city.    The  lot  is  elevated  and 

and  municipal  ordinance,  egainst  the  appel.  dry,    with    good    natural    surface    drainage, 

lant,  and  In  the  abaence  of  any  condemna.  dean    and    clear    of    garbage    or    anything 

tory  proceedings  ol  the  premiaes  as  a  nul-  wbieh  would  create   a  nuisance,  free  from 

•anee  to  the  public,  or  public  health,  by  a  miaamatic  conditions,  and  is  healthy,  with 

board  of  health,  or  aome  proper  legal  author-  a  wide  street  on  three  sides  and  a  railroad 

ity,   are  without  warrant  or   authority  of  right-of-way   and   almost  open   country   in 

law,  ara  In  violation  of  the  14th  Amend.,  U.  the  rear.    She  bai  lived  on  the  lot  for  more 

8.  Const.,  because  depriving  the  plaintiff  in  than  twenty  years. 

error  of  property  withont  due  proceaa  of  law.        The   city    la    an   Inland   town,   built   and 

and  a  denial  of  the  equal  protection  of  the  standing  upon  a  high  pine  ridge  about  76 

laws.  miles  from   the  Gulf  of  Mexico  "and  not 

North  American  Cold  Storage  Co.  v.  Chi-  100  miks  from  the  Atlantic  ocean,"  with 

oago,  811  U.  8.  300,  S3  L.  ed.  19S,  29  Sup.  no  swamp  near.    The  city  has  a  population 

Ct.  Bep.  101,   16  Ajin.   Cas.  27fl;   Hailroad  of  not  exceeding  five  or  six  thousand  white 

Commlaaion  v.  Louiiville  A  N.   R.  Co.   226  inhabitants  and  covers  an  area  2  mile*  in 

U.  S.  272,  66  L.  sd.  10S7,  32  Sup.  Ct.  Rep.  extent.     Tt  was   incorporated  by  an  act  of 

766;  Connolly  v.  Union  Sewer  Pipe  Co.  1S4  the  legislature  of  Georgia   on  the  2lBt  of 

U.  8.  640,  46  L.  ed.  679,  22  Sup.  Ct.  Hep.  November,  1001,  under  the  name  and  style 

431]  Raymond  v.  Chicago  Union  Traction  of  the  City  of  Vatdoata,  and  under  that 

Co.  207  n.  S.  20,  62  L.  ed,  78,  28  Sup.  Ct  name  may    sue    and    be    sued,    through    iU 

Sep.  1,  12  Ann.  Caa.  767;   Davis  A  F.  Mfg.  mayor    and   council,   and    enact   such    rulea 

Co.  V.  Loa  Angelet,  189  U,  8.  207,  47  L.  ed  and  regulations  for  the  tranaaction   of  tta 

778,  23  Sup.  Ct.  Rep.  498;  Dobbins  v.  Loa  business   and    for    the    welfare    and    proper 

Angelaa,   IIU  U.   B.  223,  49  L   ed,   169,  26  government    thereof    aa    said    mayor    and 

Sup,  Ct.  Rep.  18;  Southern  R.  Co.  v.  Greene,  council    may    deem    best,    not    inconsistent 

8M  D.  B.  400,  64  L.  ed.  636,  SO  Snp.  Ct  Rep.  with  the  laws  of  Georgia  and  <^1  Ua  U^\\it& 

SIT,  17  Ann.  Cas.  1247;   Ex  parte  YouitB,  Btatn, 
»7  JU.  ed.  %V 
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On  the  let  of  September,  1009,  the  city 
passed  an  ordinance  requiring  persons  and 
property  owners  residing  upon  any  street 
along  which  sewer  mains  have  been  laid, 
within  thirty  days  after  the  passage  of  the 
ordinance,  to  install  water  closets  in  their 
305]houses,  and  connect  the  same  *with  the 
main  sewer  pipe,  and  to  provide  the  closets 
with  water,  so  that  they  may  be  ready  for 
use  in  the  ordinary  and  usual  way,  and  such 
persons  shall  not  be  permitted  to  use  or 
keep  on  their  premises  a  surface  closet. 

A  house  without  a  closet,  situated  as 
stated  above,  is,  by  the  passage  of  the  or- 
dinance, condemned  as  a  menace  to  the 
public  health,  and  the  owner  of  the  prem- 
ises who  does  not  comply  with  the  ordi- 
nance is  subject  to  a  fine  of  not  exceeding 
$200,  or  to  labor  on  the  streets  or  public 
works,  or  to  be  confined  in  the  guardhouse 
of  the  city  for  not  exceeding  ninety  days. 

Appellant's  house  is  a  wooden  building, 
with  rooms  only  sufficient  for  the  imme- 
diate use  of  herself  and  family,  and  to  com- 
ply with  the  ordinance  she  would  be  com- 
pelled to  build  an  addition  to  the  house, 
which,  with  connection  to  the  sewer  and 
payment  for  the  necessary  water,  would 
cost  her  a  considerable  sum  of  money. 

The  personal  appellees  are  threatening  to 
arrest  her  for  the  purpose  of  fine  and  im- 
prisonment or  labor  on  the  streets  for  not 
complying  with  the  ordinance,  and  to  avoid 
arrest  she  has  at  several  times  left  her 
home  and  family,  to  her  great  inconven- 
ience, mortification,  and  wounded  feelings. 

That  part  of  the  city  where  her  residence 
it  situated  is  thinly  settled,  and  there  is 
no  necessity  on  account  of  health  or  sani- 
tary conditions  of  the  city  or  any  part 
thereof  to  force  her,  against  her  wish,  to 
connect  a  water-closet  in  her  house  by  a 
pipe  to  the  main  sewer,  and  would  subject 
her  and  her  family  to  the  noxious  gases, 
odors,  and  noisome  smells  from  the  sewer, 
thereby  endangering  her  health  and  impair- 
ing her  comfort  and  that  of  her  family, 
and  thereby  creating  a  nuisance. 

She  had  no  notice  nor  opportunity  to  be 
heard  before  the  commencement  of  proceed- 
ings to  force  her  before  the  recorder  to 
answer  to  the  charge  of  violating  the  ordi- 
nance. For  that  reason  she  alle^i^eB  that 
S 06] the  proceedings  *were  in  violation  of 
the  5th  and  14th  Amendments  to  the  Consti- 
tution of  the  United  States,  in  that  the  pro- 
ceedings deprived  her  of  liberty  and  prop- 
erty without  due  process  of  law,  and  denied 
to  her  the  equal  protection  of  the  laws. 

She  alleges  that  the  act  of  the  legislature 
of  Georgia  incorporating  the  city,  and  un- 
der which   the   ordinance   was  passed   and 
^e  />r£>ceedings  against  her  taken,  violates 
the  J4tb  Amendment  to  the  GoiutituiioB 


because  it  provides  neither  for  notice  nor 
an  opportunity  to  be  heard  before  the  prem- 
ises are  condemned  and  the  owner  required 
to  comply  with  its  provisions. 

She  further  alleges  that  there  is  a  con- 
spiracy against  her  to  force  her,  against 
her  desire,  to  connect  with  the  sewer  under 
color  of  the  act  and  the  ordinance,  in  vio- 
lation of  the  14th  Amendment  and  the  stat- 
ute laws  passed  by  Congress  in  pursuance 
thereof,  to  her  damage  in  the  sum  of 
$10,000. 

That  at  the  time  of  the  commencement 
of  the  proceedings  against  her  she  applied 
to  the  superior  court  of  the  county  of 
Lowndes,  state  of  Georgia,  for  an  injunc- 
tion restraining  the  proceedings,  and,  upon 
the  refusal  of  the  court  to  grant  the  in- 
junction, carried  the  case  to  the  supreme 
court  of  the  state)  which  court  refused  to 
require  the  granting  of  an  injunction. 

And,  finally,  she  alleges  that  the  pro- 
ceedings are  discriminating  because  all  of 
the  inhabitants  and  owners  of  property  are 
not  required  to  comply  with  the  ordinance, 
and  that  therefore  her  property  is  taken 
without  compensation  and  without  due  proc- 
ess of  law,  in  violation  of  the  5th  and 
14th  Amendments  to  the  Constitution  of 
the  United  States,  and  that  she  is  without 
a  remedy  at  law.  She  prayed  an  injunc- 
tion. 

Appellees  demurred  to  the  bill,  alleging  a 
want  of  equity,  that  appellant  had  a  remedy 
at  law,  that  she  was  attempting  to  restrain 
the  prosecution  of  the  city's  penal  ordinan- 
ces ^passed  under  its  police  powers[307 
for  the  protection  of  the  public  health,  and 
that  it  appears  from  the  bill  that  the 
matters  and  things  set  out  are  res  judicata. 
The  appellees  also  by  plea  set  up  the  de- 
fense of  res  judicata  based  on  the  proceed- 
ings in  the  state  court,  referred  to  in  the 
bill.  A  copy  of  the  proceedings  was  at- 
tached to  the  plea,  from  which  it  appears 
that  she  set  out  in  her  petition  and  amend- 
ment to  it  in  the  state  court  the  same 
grounds  of  action  as  in  her  bill  in  the  case 
at  bar,  varying  somewhat  in  details  and 
expression,  including  the  violation  of  the 
5th  and  14th  Amendments  to  the  Constitu- 
tion of  the  United  States. 

A  writ  of  subpoena  was  prayed  against 
the  City  of  Valdosta,  requiring  it,  by  and 
through  its  mayor  and  council,  naming 
them,  to  appear  and  answer  the  petition. 
In  the  present  suit  the  injunction  is  prayed 
against  the  city  and  the  recorder  and  mar- 
shal. 

The  appellees  also  filed  an  answer,  which 
appellant  moved  to  strike  out.  The  motion 
waa  denied.  The  demurrer,  then  coming 
OB  to  ba  hoard,  was  sustained  "on  each  and 

tS7  V.  6. 


lOlt. 


HOKE  V.  UNITED  STATES. 


807,  808 


every  ground  thereof,"  and  the  bill  dis- 
missed.   This  appeal  was  then  taken. 

There  was  no  oral  argument  of  the  case, 
and  in  her  brief  appellant  says  that  "the 
jurisdiction  of  the  United  States  circuit 
court  to  take  cognizance  of  the  case  de- 
pends largely  upon  the  14th  Amendment 
to  the  Constitution  of  the  United  States," 
and  then  discusses  the  power  of  the  court 
to  restrain  unconstitutional  exercise  of 
power  by  states  and  their  officers  and  mu- 
nicipalities. On  that  proposition  we  need 
not  waste  any  time.  We  have  seen  that 
the  circuit  court  sustained  the  demurrer 
not  only  on  the  ground  that  the  ordinance 
did  not  violate  the  Constitution  of  the 
United  States,  but  also  on  the  ground  that 
the  suit  in  the  state  court  which  appellant 
alleges  was  brought  and  which  was  deter- 
mined against  her  was  ret  judicata.  But 
308] passing  that  ground,  we  •think  the 
court's  ruling  was  right  on  the  other 
ground;  that  is,  the  ordinance  does  not  vio- 
late the  14th  Amendment  of  the  Constitu- 
tion of  the  United  States.  According  to  the 
bill,  the  city  is  given  the  power,  through  its 
mayor  and  council,  "to  enact  such  rules  and 
regulations  for  the  transaction  of  its  busi- 
ness and  for  the  welfare  and  proper  govern- 
ment thereof,"  as  the  mayor  and  council 
may  deem  best;  and  the  bill  shows  that  the 
courts  of  the  state  decided  that  the  ordi- 
nance was  within  this  delegation  of  power. 
It  is  the  commonest  exercise  of  the  police 
power  of  a  state  or  city  to  provide  for  a 
system  of  sewers,  and  to  compel  property 
owners  to  connect  therewith.  And  this 
duty  may  be  enforced  by  criminal  penalties. 
District  of  Columbia  v.  Brooke,  214  U.  S. 
J  38,  53  L.  ed.  041,  29  Sup.  Ct.  Rep.  560. 
It  may  be  that  an  arbitrary  exercise  of 
the  power  could  be  restrained,  but  it  would 
have  to  be  palpably  so  to  justify  a  court 
in  interfering  with  so  salutary  a  power 
and  one  so  necessary  to  the  public  health. 
There  is  certainly  nothing  in  the  facts  al- 
leged in  the  bill  to  justify  the  conclusion 
that  the  city  was  induced  by  anything  in 
the  enactment  of  the  ordinance  other  than 
the  public  good,  or  that  such  was  not  its 
effect 

Decree  affirmed. 


EFFIE  HOKE  and  Basile  Economidet,  Plffs. 

in  Err., 

V. 

UNITED  STATES. 
(See  S.  C.  Reporter's  ed.  308-326.) 

Commerce  —  power  of  Congress. 

1.  If  a  congressional  enactment  is  a  valid 
exercise  of  the  power  of  Congress  ucder  the 
57  L.  ed. 


commerce  clause  of  the  Federal  Constitu- 
tion, how  it  may  affect  persons  or  statc»i 
is  not  material. 

[For  other  cases,  see  Commerce,  I.  a,  In  Digest 
Sup.   Ct    1908.] 

Commerce  —  power  of  Congress  —  po- 
lice regulation. 

2.  The  power  of  Congress  over  interstate 
transportation  is  complete  in  itself,  and 
Congress,  as  an  incident  to  it,  may  adopt 
not  only  the  means  necessary  but  convenient 
to  its  exercise,  and  such  means  may  have 
the  quality  of  police  regulations. 

[For  other  cases,  see  Commerce,  I.  a,  in  Digest 

Sup.    Ct.    190S.J 
Commerc^e  «  power  of  Congress  —  white 

slave  act. 

3.  Congress,  in  the  exercise  of  its  power 
to  regulate  commerce,  could  lawfully  enact 
the  provisions  of  the  white  slave  act  of 
June  25,  1010  (36  Stat,  at  L.  825,  chap. 
395,  U.  S.  Comp.  Stat.  Supp.  1911,  p.  1343), 
making  criminal  the  transportation  of  wom- 
en or  girls  in  interstate  commerce  for  the 
purpose  of  prostitution  or  debauchery,  or 
other  immoral  purposes,  or  the  obtaining, 
aiding,  or  inducing  of  such  transportation. 
Appeal  —  harmless  error  —  variance. 

4.  A  variance  between  the  allegation,  in 
an  indictment  under  the  white  slave  act  of 
June  25,  1010,  for  obtaining,  aiding,  or  in- 
ducing the  interstate  transportation  of 
women  for  immoral  purposes,  that  such 
women  were  transported  over  the  Texas  & 
New  Orleans  Railroad,  and  the  proof  which 
failed  to  show  that  such  railroad  extended 
from  the  beginning  to  the  end  of  tlie  trans- 
portation, but  did  show  that  the  tickets 
were  purchased  over  the  Southern  Pacific 
Railroad,  if  error  at  all,  where  the  indict- 
ment alleged  that  the  former  railroad  was 
a  part  of  the  Southern  Pacific  system,  and 
there  was  through  transportation,  is  not 
fatal,  being  not  much  more  than  verbal,  and 
not  even  embarrassing  the  defense. 

[For  other  cases,  see  Appeal  and  Error,  VIII. 
m,  8,  d,  in  Digest  Sup.  Ct.  Rep.  1008.] 

Trial  «  question  of  fact  —  sufficiency  of 
evidence. 

5.  The  sufficiency   of   the  evidence  in   a 

criminal  case  is  solely  for  the  consideration 

and  determination  of  the  jury. 

[For  other  cases,   see  Trial,   VI.   a.  In   Digest 
Sup.  Ct  1908.] 

Evidence  »  relevancy  —  part  of  scheme. 

6.  Testimony  showing  that  defendant 
charged  with  violating  the  white  slave  act 
of  June  25,  1910,  by  obtaining,  aiding,  or 
inducing  the  interstate  transportation  of 
women  or  girls  for  immoral  purposes,  re- 

NoTE. — On  the  power  of  Congress  to  regu- 
late commerce — see  notes  to  State  ex  rel. 
Corwin  v.  Indiana  &  0.  Oil,  Gas  k  Min.  Co. 
6  L.R.A.  679;  Bullard  v.  Northern  P.  R.  Co. 
11  L.RJI.  246;  Re  Wilson,  12  L.R.A.  624; 
Gibbons  v.  Ogden,  6  L.  ed.  U.  S.  23;  Brown 
V.  Maryland,  6  L.  ed.  U.  S.  678;  Gloucester 
Ferry  Co.  v.  Pennsylvania,  29  L.  ed.  U.  8. 
158;  Ratterman  v.  Western  U.  Teleg.  Co.  32 
L.  ed.  U.  S.  229;  Harmon  v.  Chicago,  37  L. 
ed.  U.  S.  216,  and  Glev€\wv^,  C,  Qi,  V  ^\ 
L.  K.  Co.  ^.  Backvi^,  ^^  'Lu  «!^«\S,^«^SAV. 
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■trained  the  liberty  of  the  women  at  her 
house  in  the  place  where  the  transportation 
ended,  and  coerced  their  stay  witn  hef|  Is 
relevant  as  illustrating  and  constituting  a 
completion  of  what  was  done  at  the  begin- 
ning of  the  transportation. 
[For  other  cases,  see  Evidence  XI.  r»  in  Digest 
Sup.  Ct  19087] 

[No.  881.] 

Argued  January  7  and  8,  1018.    Decided 
February  24,  1018. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Eastern  District 
of  Texas  to  review  a  conviction  under  the 
white  slave  act.    Affirmed. 

See  same  case  below,  on  demurrer,  187 
Fed.  902. 
The  facts  are  stated  in  the  opinion. 

Mr.  O.  W.  Howth  argued  the  cause  and 
filed  a  brief  for  plaintiff  in  error  Effie  H<rice. 

Messrs.  Hal  W.  Greer,  T.  H.  Bowers,  and 
Chardler  C.  Lusenberg  filed  a  brief  for  plain- 
tiff in  error  Basils  Economides: 

Prostitutes,  both  male  and  female,  are 
citizens  of  their  respective  states,  with  all 
the  "privileges  and  immunities"  possessed 
by  any  other  citizen;  and  one  of  their 
''privileges"  is  to  travel  interstate;  and  so 
long  as  this  privilege  exists  as  a  lawful 
right,  it  is  the  "privilege"  and  lawful  right 
of  any  other  citizen  to  aid  and  assist^  per- 
suade and  entice,  them  to  take  the  journey, 
regardless  of  their  motive  or  purpose,  and 
regardless  of  the  motive  and  purpose  of  the 
one  rendering  the  aid,  as  to  what  they  shall 
do  or  intend  to  do  at  the  end  of  their  jour- 
ney. 

Paul  v.  Virginia,  8  WalL  168,  19  L.  ed. 
357;  United  SUtes  v.  Harris,  106  U.  S. 
628,  27  U  ed.  290,  1  Sup.  Ct.  Rep.  601. 

The  white  slave  act  is  void  in  that  it  con- 
flicts with  the  reserved  police  powers  of  the 
states  individually  to  r^:ulate  or  prohibit 
prostitution  or  any  other  immoralitic*  of 
their  citizens. 

Keller  v.  United  States,  218  U.  S.  143,  63 
L.  ed.  737,  29  Sup.  Ct.  Rep.  470,  16  Ann. 
Gas.  1068;  Fairbank  v.  United  States,  181 
U.  8.  283,  45  L.  ed.  862,  21  Sup.  Ct.  Rep. 
648,  15  Am.  Crim.  Rep.  135. 

While  the  carrying  of  passengers  inter- 
state comes  within  "the  power  to  regulate 
commerce,"  the  motive  or  intent  of  the  pas- 
senger, either  before  beginning  the  journey, 
or  during,  or  after  completing  it,  is  not  a 
matter  of  interstate  commeroe. 

Keller  v.  United  States,  213  U.  S.  148,  53 

L.  ed.  737,  20  Sup.  Ct  Rep.  470,  16  Ann. 

Cas.    1066;    Lottery    Case    (Champion    v. 

Ames)  188  U.  S.  321,  47  L.  ed.  482,  23  Sup. 
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United  States  v.  Popper,  98  Fed.  423;  F^dr- 
bank  v.  United  States,  181  U.  &  888^  46  L. 
ed.  862,  21  Sup.  Ct.  Rep.  648,  15  Abl  Orias. 
Rep.  135. 

Assistant  Attorney  Qeneral  Harr  aigmd 
the  cause  and  filed  a  brief  for  defendant  ia 
error: 

The  transportation  and  transit  of  peraoos 
is  commerce,  persons  being  both  the  sub- 
ject and  the  means  of  commercial  inter- 
course. 

Passenger  Cases,  7  How.  283,  429,  431, 
436,  12  L.  ed.  702,  763,  764,  766;  Henderson 
V.  New  York  (Henderson  v.  Wickham)  98 
U.  S.  259,  23  L.  ed.  543 ;  Mobile  Coun^  t. 
Kimball,  102  U.  S.  691,  26  L.  ed.  238; 
Gloucester  Ferry  Co.  v.  Pennsylvania*  114 
U.  S.  196,  29  L.  ed.  158, 1  Inters.  Com.  Rep. 
382,  5  Sup.  Ct.  Rep.  826;  Pickard  v.  Polk 
man  Southern  Car  Co.  117  U.  S.  84,  29  L. 
ed.  785,  6  Sup.  Ct.  Rep.  635;  MeCall  t. 
California,  136  U.  S.  104,  34  L.  ed.  301,  3 
Inters.  (}om.  Rep.  181,  10  Sup.  Ct.  Rep.  881; 
Covington  ft  C.  Bridge  Co.  v.  Kentucky,  164 
U.  S.  204,  38  L.  ed.  062,  4  Inters.  Com. 
Rep.  640,  14  Sup.  Ct.  Rep.  1087;  Lotteiy 
Case  (Champion  v.  Ames)  188  U.  8.  821, 
352,  47  L.  ed.  402,  499,  23  Sup.  Ct  Rep. 
321,  13  Am.  Crim.  Rep.  561. 

The  regulative  power  of  Congress  extends 
to  the  absolute  prohibition  of  the  transpor- 
tation and  transit  in  interstate  or  fordgn 
commerce  of  certain  subjects  of  oommeree. 

Lottery  Case  (Champion  v.  Ames)  188  U. 
S.  321,  47  L.  ed.  492,  23  Sup.  Ct  Repw  821, 
13  Am.  Crim.  Rep.  561;  Compagnie  Fran- 
caise  de  Navigation  a  Vapeur  v.  State  Bd.  of 
Health,  186  U.  S.  880,  387,  380,  46  L.  ed. 
1200, 1213, 1214,  22  Sup.  Ct  Rep.  811. 

The  transportation  of  women  and  girla 
for  the  purpose  of  prostitution  or  debauolH 
ery  or  other  immoral  purpose  is  one  of  the 
kinds  of  interstate  or  foreign  commeret 
that  may  be  suppressed  by  Congress. 

Reid  V.  Colorado,  187  U.  S.  137,  47  L.  ed. 
108,  23  Sup.  Ct.  Rep.  02,  12  Am.  Crim.  Rep. 
506;  Lottery  Case  (Champion  v.  Ames)  18S 
U.  S.  358,  350,  47  L.  ed.  502,  13  Am.  Crim. 
Rep.  561,  23  Sup.  Ct.  Rep.  321;  Addyston 
Pipe  ft  Steel  Co.  v.  United  States,  175  U.  B. 
229,  44  L.  ed.  143,  20  Sup.  Ct.  Rep.  06. 

Having  the  power  to  prohibit  the  traaa- 
portation  of  women  and  girls  in  interstata 
and  foreign  commerce  for  immoral  purposes, 
and  having  exercised  such  power.  Congress 
may  make  the  prohibition  dfeetual  by  pun- 
ishing any  person  who  knowingly  induces, 
solicits,  or  facilitates  such  illegal  transpor- 
tation. 

Hipolite  Egg  Co.  v.  United  States,  220  U. 
S.  45,  55  L.  ed.  364,  31  Sup.  Ct.  Rep.  364; 
United  States  v.  Craig,  28  Fed.  795. 

The  ease  is  here  on  writ  of  error,  and 
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thia  court  will  not  tmdertftke  to  weigh  the 
eridenee. 

Cmmpton  v.  United  States,  138  U.  8.  361, 
363,  34  L.  ed.  058,  969, 11  Sup.  Ct.  Rep.  355. 

Nor  would  the  rule  be  different  if  this 
court  believed  there  was  reasonable  doubt  as 
to  the  guilt  of  the  defendants. 

Johnson  v.  United  States,  157  U.  S.  320, 
326,  39  L.  ed.  717,  710,  15  Sup.  Ct.  Rep. 
614. 

The  particular  railroad  in  this  case  repre- 
sents the  means  used  by  the  accused  in  com- 
mitting the  offense,  and  proof  of  any  com- 
mon carrier  would  suffice,  by  analogy  to  the 
rule  that  where  an  indictment  charges  a 
murder  by  poisoning,  and  specifies  the 
poison,  proof  that  death  was  brought  about 
by  a  different  poison  would  not  constitute 
a  material  variance. 

Westmoreland  v.  United  States,  155  U.  S. 
545,  549,  39  L.  ed.  265,  266,  15  Sup.  Ct.  Rep. 
243. 

The  refusal  of  the  court  to  g^ant  a  new 
trial  cannot  be  assigned  as  error. 

Addington  v.  United  States,  166  U.  S.  186, 
41  L.  ed.  679,  17  Sup.  Ct.  Rep.  288;  Wheeler 
T.  United  States,  150  U.  S.  523,  524,  40  L.  ed. 
244,  245,  16  Sup.  Ct.  Rep.  03. 

The  variance  between  allegations  and 
proof  respecting  the  names  of  the  women 
eharged  to  have  been  transported  was  not 
fatal 

People  V.  Plyler,  121  Cal.  160,  53  Pac. 
553;  State  v.  Brecht,  41  Minn.  54,  42  N.  W. 
602;  Putnam  v.  United  States,  162  U.  S. 
687,  691,  40  L.  ed.  1118,  1120,  16  Sup.  Ct. 
Repw  023;  Faust  v.  United  States,  163  U.  S. 
452,  454,  41  U  ed.  224,  225,  16  Sup.  Ct. 
Rep.  1112;  Com.  v.  Warren,  167  Mass.  63,  44 
N.  E.  1073;  Reg.  v.  Gregory,  8  Q.  B.  614,  15 
L.  J.  Mag.  Cas.  N.  S.  38, 10  Jur.  387 ;  Beale, 
Crim.  PI.  &  Pr,  §  121. 

Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

Error  to  review  a  judgment  of  conviction 
under  the  act  of  Congress  of  June  25,  1910, 
S17]entitled,  '*An  Act  to  "^ Further  Regulate 
Interstate  and  Foreign  Commerce  by  Pro- 
hibiting the  Transportation  Therein  for  Im- 
moral Purposes  of  Women  and  Girls,  and  for 
Other  Purposes."  36  Stat,  at  U  825,  chap. 
305,  U.  S.  Gomp.  Stat.  Supp.  1911,  p.  1343. 
It  is  commonly  known  as  the  white  slave 
aet 

Tha  constitutionality  of  the  act  was 
assailed  by  demurrer,  and  aa  Its  sufficiency 
otherwise  was  not  questioned,  a  brief 
summary  of  its  allegations  is  all   that  is 


The  charge  against  Effie  Hoke  is  that  she 
"did,  <m  the  14th  day  of  November,  a.  d. 
1010,  in  the  city  of  New  Orleans  and  state 
ti  Louisiana,  unlawfully,  feloniously,  and 
31  Is.  #A 


knowingly  persuade,  induce,  and  entice  one 
Annette  Baden,  alias  Annette  Hays,  a 
woman,  to  go  from  New  Orleans,  a  city  in 
the  state  of  Louisiana,  to  Beaumont,  a 
city  in  the  state  of  Texas,  in  interstate 
commerce,  for  the  purpose  of  prostitution," 
etc. 

The  charge  against  Basile  Economides  is 
that  he  "did  unlawfully,  feloniously,  and 
knowingly  aid  and  assist  the  said  Effie  Hoke 
to  persuade,  induce,  and  entice  the  said 
Annette  Baden  .  .  .  to  go  in  interstate 
commerce  .  .  .  for  the  purpose  of  prosti- 
tution," with  the  intent  and  purpose  that 
the  said  woman  "should  engage  in  the  prac- 
tice of  prostitution  in  the  said  city  of  Beau- 
mont, Texas." 

The  second  and  third  counts  make  the 
same  charge  against  the  defendants  as  to 
another  woman,  the  one  named  in  the  third 
count  being  under  eighteen  years. 

The  demurrers  were  overruled,  and  after 
trial  the  defendants  were  convicted  and 
sentenced,  each  to  two  years'  imprisonment 
on  each  count.     187  Fed.  992. 

The  indictment  was  drawn  under  §§  2,  8, 
and  4  of  the  act,  which  sections  are  as 
follows : 

"Sec.  2.  That  any  person  who  shall  know- 
ingly transport  or  cause  to  be  transported, 
or  aid  or  assist  in  obtaining  transportation 
for,  or  in  transporting,  in  interstate  or 
foreign  commerce,  or  in  any  territory  or  in 
the  District  of  Columbia,  any  woman  or 
girl  for  the  purpose  of  prostitution  *or[S18 
debauchery,  or  for  any  other  immoral  pur- 
pose, or  with  the  intent  and  purpose  to  in- 
duce, entice,  or  compel  such  woman  or  girl 
to  become  a  prostitute  or  to  give  herself  up 
to  debauchery,  or  to  engage  in  any  other  im- 
moral practice;  or  who  shall  knowingly 
procure  or  obtain,  or  cause  to  be  procured 
or  obtained,  or  aid  or  assist  in  procuring  or 
obtaining,  any  ticket  or  tickets,  or  any  form 
of  transportation  or  evidence  of  the  right 
thereto,  to  be  used  by  any  woman  or  girl  in 
interstate  or  foreign  commerce,  or  in  any 
territory  or  the  District  of  Columbia,  in 
going  to  any  place  for  the  purpose  of  pros- 
titution or  debauchery,  or  for  any  other  im- 
moral purpose,  or  with  the  intent  and  pur- 
pose on  the  part  of  such  person  to  induce, 
entice,  or  compel  her  to  give  herself  up  to 
the  practice  of  prostitution,  or  to  give  her- 
self up  to  debauchery,  or  any  other  im- 
moral practice,  whereby  any  such  woman  or 
girl  shall  be  transported  in  interstate  or 
foreign  commerce,  or  in  any  territory  or  tha 
District  of  Columbia,  shall  be  deemed  guilty 
of  a  felony,  and  upon  conviction  thereof 
shall  be  punished  by  a  fine  not  exceeding 
five  thousand  dollars,  or  by  Im^riaorkXSkKciX.  ^ 
not  moia  \}^%.ii  ^^^  '^^^x^*  w  >s^  \i^^  ^osSo. 
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fine  and  imprisonment,  in  the  discretion  of 
the  court." 

The  3d  section  is  directed  against  the 
persuasion,  inducement,  and  enticement  of 
any  woman  or  girl  to  go  from  one  place  to 
another  in  interstate  Or  foreign  commerce, 
whether  with  or  without  her  consent,  to  en- 
gage in  the  practices  and  for  the  purposes 
stated  in  the  1st  section,  and  provides  that 
anyone  "who  shall  thereby  knowingly  cause, 
or  aid  or  assist  in  causing,  such  woman  or 
girl  to  go  or  to  be  carried  or  transported  as 
a  passenger  upon  the  line  or  route  of  any 
common  carrier  or  carriers  in  interstate 
or  foreign  commerce,  or  any  territory  or 
the  District  of  Columbia,"  shall  be  pun- 
ished as  prescribed  in  the  1st  section. 

Section  4  makes  criminal  persuasion,  in- 
ducement, and  enticement  of  a  woman  or 
319]girl  under  the  age  of  eighteen  *years 
from  any  state  or  territory  or  the  District 
of  Columbia  to  any  other  state  or  territory 
or  the  District  of  Columbia  to  engage  in  the 
immoral  practices  enumerated.  The  person 
guilty  thereof,  and  who  shall,  in  furtherance 
thereof,  knowingly  induce  or  cause  such 
woman  or  girl  to  be  carried  or  transported 
as  a  passenger  in  interstate  commerce,  shall 
be  deemed  guilty  of  a  felony,  and  on  con- 
viction the  offender's  punishment  may  be  a 
fine  of  $10,000  or  imprisonment  for  ten 
years,  or  by  both  fine  and  imprisonment,  in 
the  discretion  of  the  court. 

The  grounds  of  attack  upon  the  constitu- 
tionality of  the  statute  are  expressed  by 
counsel  as  follows: 

''I.  Because  it  is  contrary  to  and  contra- 
venes art.  4,  §  2,  of  the  Constitution  of 
the  United  States,  which  reads:  'The  citi- 
zens of  each  state  shall  be  entitled  to  all 
the  privileges  and  Immunities  of  citizens  in 
the  several  states.' 

"2.  Because  it  is  contrary  to  and  contra- 
venes the  following  two  amendments  to  the 
Constitution : 

"Art.  0.  The  enumeration  in  the  Constitu- 
tion of  certain  rights  shall  not  be  construed 
to  deny  or  disparage  others  retained  by  the 
people. 

"Art.  10.  The  powers  not  delegated  to  the 
United  States  by  the  Constitution,  nor  pro- 
hibited by  it  to  the  states,  are  reserved  to 
the  states  respectively,  or  to  the  people. 

"S.  Because  that  clause  of  the  Constitu- 
tion which  reserves  to  Congress  the  power 
(art.  1,  I  8,  subdiv.  2)  'to  regulate  com- 
merce with  foreign  nations,  and  among  the 
several  states,'  etc.,  is  not  broad  enough  to 
include  the  power  to  regulate  prostitution 
or  any  other  immorality  of  citizens  of  the 
■everal  states  as  a  condition  precedent  (or 
subsequent)  to  their  right  to  travel  inter- 
Mtmte,   or  to  mid  or  assist  another  to  so 
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"4.  Because  the  right  and  power  to  regu- 
late and  control  prostitution,  or  any  other 
immoralities  of  citizens,  comes  within  the 
reserved  police  power  of  the  several  states, 
*and  under  the  Constitution  Congress[S SO 
cannot  interfere  therewith,  either  directly 
or  indirectly,  under  the  grant  of  power  'to 
regulate  commerce  between  the  states.' " 

We  shall  discuss  at  length  but  one  of 
these  grounds;  the  others  will  be  referred 
to  incidentally.  The  power  of  Congress  un- 
der the  commerce  clause  of  the  Constitution 
is  the  ultimate  determining  question.  Tf 
the  statute  be  a  valid  exercise  of  that 
power,  how  it  may  affect  persons  or  states 
is  not  material  to  be  considered.  It  is  the 
supreme  law  of  the  land,  and  persons  and 
states  are  subject  to  it. 

Congress  is  given  power  "to  regulate  com- 
merce with  foreign  nations  and  among  the 
several  states."  The  power  is  direct;  there 
is  no  word  of  limitation  in  it,  and  its  broad 
and  universal  scope  has  been  so  often  de- 
clared as  to  make  repetition  unnecessary. 
And,  besides,  it  has  had  so  much  illustration 
by  cases  that  it  would  seem  as  if  there 
could  be  no  instance  of  its  exercise  that  does 
not  find  an  admitted  example  in  some  one 
of  them.  Experience,  however,  is  the  other 
way,  and  in  almost  every  instance  of  the 
exercise  of  the  power  differences  are  assert- 
ed from  previous  exercises  of  it  and  made  a 
ground  of  attack.  The  present  case  is  an 
example. 

Commerce  among  the  states,  we  have  said, 
consists  of  intercourse  and  traffic  between 
their  citizens,  and  includes  the  transporta- 
tion of  persons  and  property.  There  may 
be,  therefore,  a  movement  of  persons  as  well 
as  of  property;  that  is,  a  person  may  move 
or  be  moved  in  interstate^  commerce.  And 
the  act  under  consideration  was  drawn  in 
view  of  that  possibility.  What  the  act  con- 
demns is  transportation  obtained  or  aided, 
or  transportation  induced,  in  interstate 
commerce,  for  the  immoral  purposes  men- 
tioned. But  an  objection  is  made  and  urged 
with  earnestness.  It  is  said  that  it  is  the 
right  and  privilege  of  a  person  to  move  be- 
tween states,  and  that  such  being  the  right, 
another  cannot  be  made  guilty  of  the  crime 
of  inducing  or  assisting  or  aiding  in  the 
exercise  of  it,  and  "that  the  ^motive  or  [82 1 
intention  of  the  passenger,  either  before  be- 
ginning the  journey,  or  during  or  af tiT  com- 
pleting it,  is  not  a  matter  of  interstate 
commerce."  The  contentions  eonf ound  things 
important  to  be  distinguished.  It  urges  a 
right  exercised  in  morality  to  sustain  a 
right  to  be  exercised  in  immorality.  It  is 
the  same  right  which  attacked  the  law  of 
Congress  which  prohibits  the  carrying  of 
obscene  literature  and  articles  designed  for 
lAdecent  and  immoral  use  from  one  state 
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to  another.  20  Stat,  at  L.  512,  chap.  172, 
U.  S.  Comp.  Stat  1901,  p.  3180;  United 
States  ▼.  Popper,  98  Fed.  423.  It  is  the 
same  right  which  was  excluded  as  an  ele- 
ment as  affecting  the  constitutionality  of 
the  act  for  the  suppression  of  lottery  traffic 
through  national  and  interstate  commerce. 
Lottery  Case  (Champion  ▼.  Ames)  188  U. 
S.  321,  357,  47  L.  ed.  492,  501,  23  Sup.  Ct. 
Hep.  321,  13  Am.  Crim.  Rep.  561.  It  is 
the  right  given  for  beneficial  exercise  which 
is  attempted  to  be  perverted  to  and  justify 
baneful  exercise,  as  in  the  instances  stated, 
and  which  finds  further  illustration  in  Reid 
V.  Colorado,  187  U.  S.  137,  47  L.  ed.  108, 
23  Sup.  Ct.  Rep.  92,  12  Am.  Crim.  Rep.  506. 
This  constitutes  the  supreme  fallacy  of 
plaintiffs'  error.  It  pervades  and  vitiates 
their  contentions. 

Plaintiffs  in  error  admit  that  the  states 
may  control  the  immoralities  of  its  citizens. 
Indeed,  this  is  their  chief  insistence;  and 
they  especially  condemn  the  act  under  re- 
view as  a  subterfuge  and  an  attempt  to 
interfere  with  the  police  power  of  the  states 
to  regulate  the  morals  of  their  citizens,  and 
assert  that  it  is  in  consequence  an  invasion 
of  the  reserved  powers  of  the  states.  There 
is  unquestionably  a  control  in  the  states 
over  the  morals  of  their  citizens,  and,  it 
may  be  admitted,  it  extends  to  making  pros- 
titution a  crime.  It  is  a  control,  however, 
ivhich  can  be  exercised  only  within  the  ju- 
Tisdiction  of  the  states,  but  there  is  a  do- 
snain  which  the  states  cannot  reach  and 
^ver  which  Congress  alone  has  power;  and 
a  such  power  be  exerted  to  control  what  the 
states  cannot,  it  is  an  argument  for — not 
mgainst — its  legality.  Its  exertion  does  not 
encroach  upon  the  jurisdiction  of  the  states. 
322] We  have  *cited  examples;  others  may 
Im  adduced.  The  pure  food  and  drugs  act  is 
m  conspicuous  instance.  In  all  of  the  instan- 
ces a  clash  of  national  legislation  with  the 
power  of  the  states  was  urged,  and  in  all  re- 
jected. 

Our  dual  form  of  government  has  its  per- 
plexities, state  and  nation  having  different 
spheres  of  jurisdiction,  as  we  have  said; 
but  it  must  be  kept  in  mind  that  we  are 
one  people;  and  the  powers  reserved  to  the 
states  and  those  conferred  on  the  nation 
are  adapted  to  be  exercised,  whether  inde- 
pendently or  concurrently,  to  promote  the 
general  welfare,  material  and  moral.  This 
is  the  effect  of  the  decisions;  and  surely, 
if  the  facility  of  interstate  transportation 
can  be  taken  away  from  the  demoralization 
of  lotteries,  the  debasement  of  obscene  liter- 
ature, the  contagion  of  diseased  cattle  or 
persons,  the  impurity  of  food  and  drugs, 
the  like  facility  can  be  taken  away  from 
the  system  atie  enticement  to  and  the  eo- 
07  Ij.  ed. 


slavement  in  prostitution  and  debauchery 
of  women,  and,  more  insistently,  of  girls. 

This  is  the  aim  of  the  law,  expressed  in 
broad  generalization;  and  motives  are  made 
of  determining  consequence.  Motives  exe- 
cuted by  actions  may  make  it  the  concern 
of  government  to  exert  its  powers.  Right 
purpose  and  fair  trading  need  no  restricUve 
regulation,  but  let  them  be  transgressed, 
and  penalties  and  prohibitions  must  be  ap- 
plied. We  may  illustrate  again  by  the  pure 
food  and  drugs  act.  Let  an  article  be  de- 
based by  adulteration,  let  it  be  misrepre- 
sented by  false  branding,  and  Congress  may 
exercise  its  prohibitive  power.  It  may  be 
that  Congress  could  not  prohibit  the  manu- 
facture of  the  article  in  a  state.  It  may 
be  that  Congress  could  not  prohibit  in  all 
of  its  conditions  its  sale  within  a  state. 
But  Congress  may  prohibit  its  transporta- 
tion between  the  states,  and  by  that  means 
defeat  the  motive  and  evils  of  its  manu- 
facture. How  far-reaching  are  the  power 
and  the  *means  which  may  be  usedto[S2S 
secure  its  complete  exercise  we  have  ex- 
pressed in  Hipolite  Egg  Co.  v.  United  States, 
220  U.  S.  45,  55  L.  ed.  364,  31  Sup.  Ct.  Rep. 
364.  There,  in  emphasis  of  the  purpose  of 
the  law,  are  denominated  adulterated  arti- 
cles as  "outlaws  of  commerce,"  and  said  that 
the  confiscation  of  them  enjoined  by  the  law 
was  appropriate  to  the  right  to  bar  them 
from  interstate  transportation,  and  com- 
pleted the  purpose  of  the  law  by  not  merely 
preventing  their  physical  movement,  but 
preventing  trade  in  them  between  the  states. 
It  was  urged  in  that  case,  as  it  is  urged 
here,  that  the  law  was  an  invasion  of  the 
power  of  the  states. 

Of  course  it  will  be  said  that  women  are 
not  articles  of  merchandise,  but  this  does 
not  affect  the  analogy  of  the  cases;  the 
substance  of  the  congressional  power  is  the 
same,  only  the  manner  of  its  exercise  must 
be  accommodated  to  the  difference  in  its 
objects.  It  is  misleading  to  say  that  men 
and  women  have  rights.  Their  rights  can- 
not fortify  or  sanction  their  wrongs;  and 
if  they  employ  interstate  transportation  ac 
a  facility  of  their  wrongs,  it  may  be  for- 
bidden to  them  to  the  extent  of  the  act  of 
July  25,  1910,  and  we  need  go  no  farther 
in  the  present  case. 

The  principle  established  by  the  cases  is 
the  simple  one,  when  rid  of  confusing  and 
distracting  considerations,  that  Congress 
has  power  over  transportation  "among  the 
several  states;"  that  the  power  is  complete 
in  itself,  and  that  Congress,  as  an  incident 
to  it,  may  adopt  not  only  means  necessary 
but  convenient  to  its  exercise,  and  the 
means  may  have  the  quality  of  police  ref- 
lations. Gloucesti^T  ¥wrj  C^  '^.  "^cw^k^V 
vania,  114  U.  8.  \W,  ^\1S,%»  \u  fA,\WA^^* 
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I  Inters.  Com.  Rep.  382,  6  Sup.  Ct.  Rep. 
826;  Cooley,  Const.  Lim.  7th  ed.  856.  We 
have  no  hesitation,  therefore,  in  pronounc- 
ing the  act  of  June  25,  1910,  a  legal  exer- 
cise of  the  power  of  Congress. 

There  are  assignments  of  error  based  upon 
rulings  on  the  admission  and  rejection  of  evi- 
dence and  upon  the  instructions  to  the  jury 
SS4]and  the  refusing  of  instructions.  *The 
asserted  errors  are  set  forth  in  twenty-five 
bills  of  exceptions,  and  the  special  assign- 
ment of  errors  in  this  court  occupy  twenty- 
eight  pages  of  the  record,  and  present  the 
constitutional  objections  to  the  law  in  all 
the  aspects  that  counsel's  ingenuity  can  de- 
vise. A  like  ingenuity  has  been  exercised  to 
represent  the  many  ways  in  which  the  con- 
duet  of  the  accused  can  be  viewed  and  shown 
to  he  inconsistent  with  a  guilty  purpose.  To 
discuss  them  all  Is  unnecessary.  We  shall 
pass  more  or  less  rapidly  over  those  we 
consider  to  be  worthy  of  attention. 

1.  It  is  contended  that  there  is  variance 
between  the  indictment  and  the  proof,  in 
that  the  indictment  charges  that  the  women 
were  transported  over  the  Texas  &  New  Or- 
leans Railroad  Compan3r'8  road,  and  that 
the  government  failed  to  prove  that  such 
road  was  a  line  extending  from  New  Orleans 
to  Beaumont,  Texas,  these  places  marking 
the  beginning  and  end  of  the  transportation 
of  the  women.  Further,  that  the  proof 
showed  that  their  tickets  were  purchased 
over  the  Southern  Pacific  Road.  The  indict- 
ment alleges  that  the  Texas  ft  New  Orleans 
Railroad  was  a  part  of  the  Southern  Pacific 
System,  and  was  commonly  known  as  the 
"Sunset  Route,"  and  there  was  through 
transportation.  The  variance  is  not  much 
more  than  verbal,  and  that  it  prejudiced 
their  defense  in  any  way  is  not  shown.  If 
it  is  error  at  all,  it  does  not  appear  to 
have  caused  even  embarrassment  to  the  de- 
fense. But  was  it  error?  See  Westmore- 
land T.  United  States,  155  U.  S.  545.  549, 
89  L.  ed.  255,  256,  15  Sup.  Ct  Rep.  243. 
Also  i  1025,  Rev.  Stat.,  U.  S.  Comp.  Stat. 
1901,  p.  720. 

2.  The  evidence  does  not  show  that  the 
defendants  or  either  of  them  induced,  etc., 
the  women  to  become  passengers  in  inter- 
state commerce.  The  particulars  are  re- 
cited wherein  it  is  contended  that  the  evi- 
dence is  deficient.  It  is  not  necessary  to 
review  them.  It  was  for  the  jury  to  con- 
sider and  determine  the  sufficiency  of  the 
evidence,  and  we  cannot  say  they  were  not 
justified  by  it  in  the  judgment  they  pro- 
nounced. 

SS5]  *8.  It  is  contended  that  Florence  Ba- 
den persuaded  her  sister  Gertrude  to  go  to 
Beaumont,  and  an  instruction  of  the  court 
is  stiiuked  on  the  ground  that  it  declared 
i^#  ebMrgm  of  the  indictment  waj  satisfied 


against  the  defendants  if  Florence  acted  for 
them.  There  was  no  error  in  the  instruo- 
tion  under  the  circumstances  shown  by  the 
record. 

4.  Error  is  assigned  on  the  refusal  of  the 
court  to  give  certain  instructions  requested 
by  defendants.  To  consider  them  in  detail 
would  require  a  lengthy  review  of  the  evi- 
dence, for  they  present  arguments  on  cer- 
tain phases  of  it  as  to  the  degree  of  per- 
suasion used  or  its  sufficiency  to  induce  or 
entice  the  women.  There  was  no  error  in 
refusing  the  instructions. 

6.  The  court  permitted  the  women  to  tes- 
tify as  to  the  acts  of  Effie  Hoke  at  her 
house  at  Beaumont,  restraining  the  liberty 
of  the  women,  and  coercing  their  stay  with 
her.  Such  testimony  was  relevant.  The 
acts  illustrated  and  constituted  a  comple- 
tion of  what  was  done  at  New  Orleans. 
They  were  part  of  the  same  scheme  and 
made  clear  its  purpose. 

There  were  other  instructions  asked  by 
which  the  jury  was  charged  that  they  could 
not  convict  Effie  Hoke  for  the  character  of 
the  house  she  kept  or  Economides  for  the 
business  he  conducted.  The  charge  of  the 
court  sufficiently  excluded  both  views.  It 
explained  the  act  of  Congress  and  the  of- 
fenses it  condemned  and  directed  the  atten- 
tion of  the  jury  to  them. 

6.  Defendants  complain  that  they  were 
not  permitted  to  show  that  the  women 
named  in  the  indictment  were  public  pros- 
titutes in  New  Orleans.  Such  proof,  they 
contend,  was  relevant  upon  the  charge  of 
persuasion  or  enticement.  This  may  be  ad- 
mitted, but  there  was  sufficient  evidence,  as 
the  court  said,  of  the  fact  of  the  immorality 
of  their  lives,  and  explicitly  ruled  that  they 
could  be  shown  to  be  public  prostitutes. 
The  court,  however,  excluded  *certain[S26 
details  sought  to  be  proved.  Under  the  cir- 
cumstances there  was  no  error  in  the  ruling. 

In  conclusion  we  say,  after  consideration 
of  all  errors  assigned,  that  there  was  no 
ruling  made  which  was  prejudicial  to  de- 
fendants. 

Judgment  affirmed. 


LOUIS  ATHANASAW  and  Mitchell  Samp- 
son, Plffs.  in  Err., 

V. 

UNITED  STATES. 

(See  a  C.  Reporter's  ed.  326^838.) 

Commeroe  —  power  of  Oongr—  —  whtf 
slave  act. 

1.  Congress,  in  the  exercise  of  its  power 

NoTK. — On  the  power  of  Congress  to  regu- 
late commerce — see  notes  to  State  ex  reL 
Corwin  v.  Indiana  ft  O.  Oil,  Qaa.  ft  MIb.  Ca 
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to  ngnUta  commerce;  could  lawfully  enftd        New  York  t.  HUn,  11  Pet.  102,  >  L.  ad. 

^  •*^^S?I!  ^L*^.  r'"^  ,■•*"   ■**  *'  "*8i   Employere'  Liability  Cuei    (Howard 

women  or  girle  ia  intentato  commerce  foi  '*'•'*•■  ^"  "■  »•  ^^8,  83  L.  ed.  787,  29  Bnp. 

the  pnTpoM  of  prortitutiou  or  dabaaehery,  ^  ^P-  '^*>'  ^^  '^"°-  C**-  lO^i   l^t«^ 

or  other  immoral  pnrpoaN,  or  the  obtato-  CaM  (Champion  v.  Amea)  188  U.  G.  322,  47 

ing,  aiding,  or  inducing  of  luch  trantporta-  U  »d.  49S,  23  Sup.  CL  Rep.  321,  IS  Am. 

^>o°-  Crim.  Bep.  661;  State  t,  Baltimore  4  O.  R. 

White    slava    trade   —    Indaolnc     do-  Co.  24  W.  Ta.  783,  4»  Am.  Bep.  Z90. 

baocliary, 

2.  Procuring    or    aiding    the    intorttab        AMi«taiit  Attorsqy  Oeneift)  Hmn  aigMd 

traneporUtion  of  a  girl  for  the  pnrpoM  ol  ^  '^^^  u^  *^^  *  t'rt*'  'or  defendaat  ta 

empltnring  her  under  •itch  iurronndinge  ai  error. 

tended  to  induce  har  to  give  benelf  up  te        For  Ua  eontentioni,  ice  hi*  brief  aa  !•• 

a  condition  of  debanchery  which  virtually  ported  In  Hoke  f.  United  SUtea,  ante,  623. 
and  naturally  would  lead  to  a  eoune  ol 

S^^i^T'i'^*''    M?'*'V'***    *^*  ."''?"''        **'■  JMtiee  HcKonna  deltTered  the  opta- 

denouDced  by  the  white  klave  act  of  June  ,„  .,  1^.  „„». 

25.   1610,  aa  the  obtaining,  aiding,  or  in-  '**,  "l^'^,--  ,  „       »fc.    ,*  ^  n™ 
duci»g    the    int«ritat«    tr£.po.S5ion    "ol        I"'U'*«»t  lor  ™l»«n«  the  art  el  Oo«- 

any  woman  or  girl  lor  the  pn^poee  of  proe-  8™"  "'  J™  M,  1910,  known  aa  tlw  wUta 

titution    or    debauchery,   or   for   any    other  ■'*•"  «*■    ''  Stat,  at  L.  S2S,  obap.  SBS,  U. 

immoral    purpose,   or   with   the   intent  and  S.  Comp.  Stat.  Supp,  ISll,  p.  1343. 
purpose  to   induce,   entice,  or  compel    ancb        Tbe  oharge  ii  that  tbe  defendant  trani- 

woman  or  girl  to  become  ■  proatitute,  or  to  ported  or  cauHd  to  be  tranaported,  or  ^d- 

give    herwlf   up   to   debauchery,    or   to   en-  rf  „,  the  tranaportation  of,  a  girl  •by[M8 

gage  in  any  other  immoral  practioa"  the  name  of  Agnea   Couch,   f?om   AtlanU, 

„,      ,„a  ,  Qeorgia,  to  Tampa,  Florida,  for  the  purpoae 

P**-  "*■]  of  debauchery. 

IMS.  MM  r.bn,.,j  M,  UIJ.  „„^|„j  ^.,  ^  i„„p„,utlo.  ™  to 

TH  EKEOR  1.  th.  BMtM  Court  .>  lb.  Z~lt"S"J,  IhU'Xf?'  "  "'"  ''" 

.tPlo„a.t.r«i™.„„,.l,..u„d.rUi.  j^       „  J,  n,^,  ^  „„„,i|. 

-MU  .1.™  .rt.    Jfflm«l  t«U„™btj  .1  Ih,  ut  .Id  th.t  a,  l«dlrt- 

Th.  !.«.  .r.  .I.t«l  i.  th.  opliioii.  „„,  ,„  to,u«.l«.l  te  «rt.li  p.rticiil.1. 

Hr.  W.  A.  Oartor  eubmitted  the  cause  of  fact.    Tbe  demurrer  was  overruled,  and 

lor  plaintitTs  in  error.    Mr.  John  P.  Wall  after  a  trial  up<»)   a   plea  of   not  guilty 

wu  on  the  brief:  defendants  were  convicted.    Defendant  At- 

The  act  of  Congress  passed  June  25,  1010,  hanasaw  was  sentenced  to  imprisonment  for 

commonly  called  the  white  slave  act,  is  un-  two  years  and  alz  months  and  the  defendant 

constitutional  because  it  violates  |  S,  article  Sampson  for  one  year  and  three  montba 

4,  of  the  Constitution  of  tbe  United  States.  The  eontentlona  of  tbe  defendants  are  that 

Crandall  v.  Nevada,  6  Wall.  3S,  IB  L.  ed.  the  act  of  Congress  ia  unconstitutional  and 

T4S;   Joseph  V.  Randolph,  71   AU.   400,  43  that  errors  were  committed  by  the  district 

Am.    Rep.    34T;    Paul  v.   Virginia,   B  WalL  court  in  giving  and  refusing  to  give  certain 

138,  10  L.  ed.  3S7 ;  S  Tueker,  Const,  pp.  2&Q,  instructions  to  the  jury. 
630;  United  SUtes  v.  Harris,  100  U.  8.  029,        1.   This  case  was  argued  and  submitted 

27  L.  ed.  260,  1  Sup.  Ct  Rep.  001.  with  Ho.  3S1.    The  oonatftutionallty  of  the 

Power  to  pass  the  white  stave  act  ia  not  law  was  sustained  in  that  case,  and  further 

granted  te  the  Federal  Congress  by  the  oom-  discussion  is  unnecessary, 
merce  clause  of  the  Conatitutioo.  2.  To  understand  the  ruling  of  tbe  eourt 

2  Tucker,  Consi  p.  B26.  an  tbe  inatmctiona  an  outline  of  the  facta 

Tbe  white  slave  act  conSicts  with  tbe  0th  must  be   stated.     Agnes  Couch  was  a  girl 

end  lOth  ^Amendments  to  the  Constitution,  ol  seventeen  years.    Sbe  lived  at  Suwanea, 

and  infringes  on  the  reaerve  police  powers  Oeorgia;  but,  being  In  Atlanta  in  Septem- 

of  the  state.  ber,  1911,  and  seeing  an  advertisement  by 

eL.R^.  679;  Bullard  v.  Northern  P.  R.  Co.i  168;  Ratterman  v.  Western  U.  Teleg.  Co.  32 

n  IJLk.  240;  Re  Wilson,  12  L.R.A.  024;  L   ed.   U.  S.  226;   Harmon  v.  Chicago,  37 

Oibhons  V.  Ogden,  •  L.  ed.  U.  S.  S3;  Brown  L.  ed.  V.  8.  218,  and  Cleveland,  a  C.  k  St. 

T.  HaryUnd,  0  L.  ed.  U.  B.  678;  Gloucester  L.  R.  Co,  T-  Baehua,  38  U  al.  TJ,ft.\4U.. 
Ferry  Co.  t.  Pennsylvania.  29  L.  ad.  U.  8. 1 
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one  Sam  Massel  for  chorus  girls,  she  ap- 
plied at  his  office  and  signed  a  contract  to 
appear  with  the  Imperial  Musical  Comedy 
Company  at  the  Imperial  Theater,  Tampa, 
Florida,  as  a  chorus  girl  at  a  salary  of  $20 
a  week  for  the  first  four  weeks  and  $15 
a  week  thereafter,  she  to  room  and  board 
in  the  theater.  The  theater  was  operated 
by  the  defendants,  and  Massel  acted  as  their 
booking  representative  at  Atlanta.  After 
she  signed  the  contract,  Massel  gave  her  a 
railroad  ticket  which  had  been  provided  by 
32 9] the  defendants  for  that  'purpose.  She 
arrived  at  Tampa  about  6:30  a.  m.  and  met 
the  defendant  Athanasaw  at  7  o'clock. 

As  to  what  then  took  place,  the  girl  tes- 
tified as  follows:  "He  showed  me  to  my 
room  and  took  the  check  to  get  my  trunk. 
I  went  to  sleep  and  slept  until  2  o'clock  in 
the  afternoon.  At  that  hour  one  of  the 
girls  woke  me  up  to  rehearse.  I  went  down 
in  the  theater  and  stayed  there  about  an 
hour,  rehearsing,  singing,  and  then  went  to 
lunch  in  the  dining  room.  All  of  the  girls 
were  there  and  several  boys.  I  had  never 
had  any  stage  experience.  At  luncli  they 
were  all  smoking,  cursing,  and  using  such 
language  I  couldn't  eat.  After  lunch  I 
went  to  my  room,  and  about  6  o'clock  Louis 
Athanasaw,  one  of  the  defendants,  came 
and  said  to  me  I  would  like  it  all  right; 
that  I  was  good  looking  and  would  make  a 
hit,  and  not  to  let  any  of  the  boys  fool  me, 
and  not  be  any  of  the  boy's  girl;  to  be  his. 
He  wanted  me  to  be  his  girl ;  to  talk  to  the 
boys  and  make  a  hit,  and  get  all  of  the 
money  I  could  out  of  them.  His  room  was 
next  to  mine,  and  he  told  me  he  was  com- 
ing in  my  room  that  night  and  sleep  with 
me;  and  he  kissed  and  caressed  me.  He 
told  me  to  dress  for  the  show  that  night 
and  come  down  into  the  boxes.  I  went  into 
the  box  about  9  o'clock.  About  that  time 
Louis  Athanasaw's  son  knocked  on  my  door 
and  told  me  to  come  to  the  boxes.  In  the 
box  where  I  went  there  were  four  boys; 
they  were  smoking,  cursing,  and  drinking. 
I  sat  down  and  the  boys  asked  me  wliat  was 
the  matter;  I  looked  scared.  I  told  them  I 
was  ashamed  of  being  in  a  place  like  that; 
and  Arthur  Schlemann,  one  of  the  boys, 
said  he  would  take  me  out.  The  others  in- 
sisted on  my  staying,  and  said  I  would 
like  it  when  I  got  broke  in.  I  tried  to  go 
out  with  Schlemann,  but  a  boy  named  Gil- 
bert pulled  me  back,  saying  'Let  that  cheap 
guy  alone.'  Schlemann  said  he  would  send 
a  policeman,  and  in  about  fifteen  minutes 
Mr.  Thompson  and  Mr.  Evans  came  in  for 


880]    'Athanasaw  denied  that  he  made  im- 
proper proposals  to  the  girl,  and  it  was  tes- 
tiffed  thht  at  the  preliminary  hearing  she 
did  not  cbarge  him  with  aueb.    In  all  elae, 
3SO 


however,  her  testimony  was  not  eontm- 
dicted,  and  it  was  supported  a^  to  the  char- 
acter of  the  house  and  as  to  what  took  place. 

Three  propositions  are  presented  by  de- 
fendants: (1)  The  gist  of  the  offense  is  the 
intention  of  the  person  Vhen  the  transporta- 
tion was  procured  or  aided  to  be  procured. 
(2)  The  word  "debauchery,"  as  used  in  the 
statute,  means  sexual  intercourse.  (3)  Tha 
act  did  not  intend  to  prohibit  the  transpor- 
tation of  women  for  the  purpose  of  any 
other  vice  or  immorality  than  that  appli- 
cable to  sexual  actions. 

Tlie  instructions  requested  by  the  defend- 
ants presented  these  propositions,  and  by 
refusing  them  and  giving  others  inconsist- 
ent with  them  it  is  contended  that  the 
court  erred.  The  ruling  of  the  court  is  suffi- 
ciently exhibited  by  the  instructions  which 
it  gave,  and  they  can  be  made  the  baaia 
as  well  of  a  consideration  of  the  errors  as- 
signed by  the  refusal  of  the  instructions  re- 
quested by  defendants. 

The  instructions  given  by  the  court  are 
as  follows: 

"The  intent  and  purpose  of  the  defend- 
ants at  the  time  of  the  furnishing  of  this 
transportation  for  Agnes  Couch  is  the  very 
gist  and  question  in  this  case.  Did  they 
intend  to  induce  or  entice  or  influence  her 
to  give  herself  up  to  debauchery  ?  It  makes 
no  difference  whether  the  profits  which 
would  be  made  by  the  defendants  came 
from  the  sale  of  liquor  or  other  immoral 
purpose.  The  question  here  is  of  intent; 
what  was  the  intent  with  which  they 
brought  her;  that  she  should  live  an  hon- 
est, moral,  and  proper  life?  or  that  she 
came  and  they  engaged  and  contracted  with 
her  for  the  purpose  of  her  entering  upon  a 
condition  which  might  be  termed  debauch- 
ery, or  lead  to  or  would  necessarily  and 
naturally  lead  her  to,  a  condition  of  de- 
bauchery just  referred  to? 

"The  term  'debauchery*  is  not  a  legal  or 
technical  term.  There  is  no  allegation  that 
the  defendants  brought  her 'here  with [881 
the  purpose  or  with  the  intent  to  debauch 
her;  but  to  induce  her  or  entice  her,  or  in- 
fluence her  to  enter  upon  a  course  of  de- 
bauchery. The  term  'debauchery*  is  not  a  le- 
gal or  technical  term.  To  debauch  is  to  cor- 
rupt in  morals  or  principles:  to  lead  astray 
morally  into  dishonest  and  vicious  practices ; 
to  corrupt;  to  lead  into  unchastity;  to  de- 
bauch. Debauchery,  then,  is  an  excessive 
indulgence  of  the  body;  liceptiousneas, 
drunkenness,  corruption  of  innocence,  tak- 
ing up  vicious  habits.  The  term  'debauch- 
ery,* as  used  in  this  statute,  has  an  idea 
of  sexual  immorality;  that  is,  it  has  the 
idea  of  a  life  which  will  lead  eventually,  or 
tends  to  lead,  to  sexual  immorality;  not 
necessarily  drunkenness  or  immorality,  but 
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lore  it  leads  to  the  question  in  this  case 
OS  to  whetl'.cr  or  not  the  influences  in  which 
this  piii  was  surroiindod  by  the  employ- 
ment which  thev  called  her  to  did  not  tend 
to  inrlnre  her  to  give  herself  up  to  a  con- 
dition of  debmiehery  which  eventually,  nec- 
essarily, and  naturally  would  lead  to  a 
course  of  immorality  sexually.  That  is  the 
question  for  you  to  determine,  and  it  is  a 
question  that  you  alone  can  determine. 
You  have  heard  the  testimony  in  the  case 
in  re;2;nrd  to  the  circumstances  in  which  she 
was  plared.  You  have  viewed  the  scene 
where  she  was  employed.  You  have  ex- 
amined by  the  testimony  and  your  observa- 
tion what  was  the  character  and  what  was 
the  condition  or  influence  in  which  the  girl 
was  placed  by  the  defendant.  Was  or  was 
not  it  a  condition  that  would  necessarily 
and  naturally  lead  to  a  life  of  debauchery 
of  a  carnal  nature  relating  to  sexual  inter- 
course between  man  and  woman? 

"Now,  it  is  contended  that  they  must 
have  had  a  deliberate  intent  to  debauch 
her  when  she  came  here;  that  either  one 
or  the  other  intended  to  debauch  her  or  to 
♦^et  somebody  else  to  debauch  her.  Now, 
that  term  debauch  is  used  in  a  great  many 
instances  in  the  law,  and  the  usual  connec- 
tion iR  to  have  carnal  intercourse  with: 
but  there  is  no  such  language  in  this  stat- 
:^32]ute,  nor  is  it  the  language  of  *tlie  in- 
dirtmtnt.  The  charge  of  the  indictment  in 
svibst.T.ice  is  that  they  induced  or  influenced 
her  to  enter  into  a  life  or  condition  of 
debaiieliery. — 'to  induce  or  compel  her  to 
give  herself  up  to  debauchery.' '' 

The  liinguage  of  the  statute  is  directed 
agaiuJst  the  transportation  "of  any  woman 
or  girl  for  the  ptirpose  of  prostitution  or 
debiiucher}',  or  for  any  otlier  immoral  pur- 
pose, or  with  the  intent  and  purfiose  to 
induee.  ontice,  or  eompel  such  woman  or 
girl  to  become  a  prostitute  or  to  give  her- 
Felf  up  to  debauchery,  or  to  engage  in  any 
otl'.er    immoral    practice.'' 

The  instructions  of  the  court  were  jus- 
tified bv  the  statute.  It  is  true  that  the 
court  did  not  give  to  the  word  debauchery 
or  to  the  purpose  of  the  statute  the  limited 
definition  and  extent  contended  for  by  de- 
fendants, nor  did  the  court  make  the  guilt 
of  the  defendants  to  depend  upon  having 
the  intent  themselves  to  debauch  the  girl 
or  to  intend  that  someone  else  should  do 
80.  In  the  view  of  the  court  the  statute 
had  a  more  comprehensive  prohibition,  and 
was  designed  to  reach  acts  which  might 
ultimately  lead  to  that  phase  of  debauchery 
which  consisted  in  "sexual  actions."  The 
general  expressions  of  the  court,  however, 
were  qualified  to  meet  and  not  go  beyond 
the  conduct  of  the  defendants.  The  court 
put  it  to  the  jury  to  consider  whether  the 
67  Ii,  ed. 


employment  to  which  the  defendants  called 
the  girl  and  the  influences  with  which  they 
surrounded  her  tended  "to  induce  her  to 
give  herself  up  to  a  condition  of  debauchery 
which  eventually  and  naturally  would  lead 
to  a  course  of  immorality  sexually."  That 
question,  the  court  said,  the  jury  should 
determine,  and  further:  "You  have  heard 
the  testimony  in  the  case  in  regard  to  the 
circumstances  in  which  she  was  placed. 
You  have  viewed  the  scene  where  she  was 
employed.  You  have  examined  by  the  tes- 
timony and  your  observation  what  was  the 
character  and  what  was  the  condition  or 
influence  in  which  the  girl  was  placed  by 
the  defendants.  *Was  or  was  not  it  a [333 
condition  that  would  necessarily  and  natu- 
rally lead  to  a  life  of  debauchery  of  a  carnal 
nature  relating  to  sexual  intercourse  be- 
tween man  and  woman?"  The  plan  and 
place  justified  the  instructions.  The  plan 
might  have  succeeded  if  the  coarse  precipi- 
tancy of  one  of  the  defendants  and  the 
ribaldry  of  the  hahiiuia  of  the  place  had 
not  shocked  the  modesty  of  the  girl.  And 
granting  the  testimony  to  be  true,  of  which 
the  jury  was  the  judge,  the  employment 
to  which  she  was  enticed  was  an  efficient 
school  of  debauchery  of  the  special  immo- 
rality which  defendants  contend  the  statute 
was  designed  to  cover. 
Judgment  afldrmed. 


DELLA  BENNETT,  Plff.  in  Err.  and  Peti- 
tioner, 

V. 

UNITED  STATES. 

(See  S.  C.  Reporter's  ed.  333-339.) 

Commepce  —  power  of  Congress  —  white 
slave  act. 

1.  Congress,  in  the  exercise  of  its  power 
to  regulate  commerce,  could  lawfully  enact 
the  provisions  of  the  white  slave  act  of  June 
25,  1910  (36  Stat,  at  L.  825,  chap.  395, 
IT.  S.  Comp.  Stat.  Supp.  1911,  p.  1343). 
making  criminal  the  transportation  of 
women  or  girls  in  interstate  commerce  for 
the  purpose  of  prostitution  or  debauchery, 
or  other  immoral  purposes,  or  the  obtain- 
ing, aiding,  or  inducing  of  such  transporta- 
tion. 

Note. — On  the  power  of  Congress  to  regu- 
late commerce — see  notes  to  State  ex  rel. 
Corwin  v.  Indiana  &  O.  Oil,  Gas  &  Min.  Co. 
6  L.R.A.  579:  Bullard  v.  Northern  P.  R.  Co. 
11  L.R.A.  246;  Re  Wilson,  12  L.R.A.  624; 
Gibbons  v.  Ogden,  6  L.  ed.  U.  8.  23;  Brown 
V.  Maryland,  6  L.  ed.  U.  S.  678;  Gloucester 
Ferry  Co.  v.  Pennsylvania,  29  L.  ed.  U.  S. 
158;  Ratterman  v.  Western  U.  Teleg.  Co.  3? 
L.  ed.  U.  S.  229;  Harmon  v.  Chicago,  37  L. 
ed.  U.  S.  216,  and  CUncjUtv^,  C.  e.  V.  %\.. 
L.  K  Co.  V,  B«^ck\x%,  ^%  1».  <i^.  ^ .  ^'  ^^"^  • 
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Tarlanoe  ~  misnomer  —  criminal  case. 

2.  A  double  varianoe  between  the  name 
by  which  the  woman  transported  contrary 
to  the  white  slave  act  of  June  25,  1910,  was 
called  in  the  indictment,  and  the  name  by 
which  she  was  known  to  the  defendant,  and 
her  real  name,  is  not  fatal,  where  the  record 
shows  that  the  defendant  was  informed  of 
the  charge  against  her,  and  is  in  such  shape 
as  to  protect  her  against  another  prosecu- 
tion for  the  same  offense. 

[Por  other  cases,  see  BTldence,  2774-2788,  In 
Digest  Sap.  Ct  1908.] 

Variance  ~  in  prosecution  under  white 
slave  act  ~  place  of  procuring  tickets. 

3.  Proof    that    the    railroad    tickets    on 

which   women   were    transported    contrary 

to  the  white  slave  act  of  June  25,  1910,  were 

purchased  in  Cincinnati  and  sent  to  Chicago, 

where  the  women  obtained  them  and  UMd 

them   for  transportation   from  that  place, 

is  not  a  fatal  variance  from  the  allegation 

in  the   indictment   that   the   tickets   were 

procured  in  Chicago. 

[For  other  cases,  see  Byldence,  2774-2788,  In 
Digest  Sup.  Ct  1908.] 

Variance  —  in  prosecution  under  white 
slave  act  ~  number  of  women  trans- 
ported. 

4.  Proof  establishing  the  transportation 
of  one  woman,  contrary  to  the  white  slave 
act  of  June  25,  1910,  instead  of  two,  as 
charged  in  the  indictment,  does  not  consti- 
tute a  fatal  variance. 

[For  other  cases,  see  Bvidence,  2774-2788,  in 
Digest  Sup.  Ct  1908.) 

Trial  —  requested  instruction  —  sub- 
stance contained  in  charge  given. 

5.  The  court  is  not  bound  to  give  a  re- 
quested instruction  where  the  subject-mat- 
ter was  covered  by  the  general  charge. 
[For  other  cases,  see  Trial,  796-822,  In  Digest 

8np.  Ct   1908.] 

Trial  ~  instructions  —  corroboration. 

6.  An  instruction  that  there  was  evidence 
tending  to  corroborate  the  testimony  of  an 
aeoomplice  is  not  open  to  the  objection  that 
iht  court  thereby  instructed  the  jury  that 
there  was  corroborating  evidence,— especial- 
ly where  the  court  added  that  the  force  and 
weight  of  its  corroborating  power  was  for 
the  jurr  to  determine. 

[S^r  other  cases,  see  Trial,  VII.,  In  Digest  Sup. 
Ct  1908.1 

[No.  603.] 

Argued  January  7  and  8,  1913.     Decided 
February  24,  1913. 

IN  ERROR  to  and  on  Writ  of  Certiorari 
to  the  United  SUtes  Circuit  Court  of 
Appeals  for  the  Sixth  Circuit,  to  review  a 
judgment  which  affirmed  a  conviction  in 
the  District  Court  for  the  Southern  District 
of  Ohio  for  a  violation  of  the  white  slave 
set.    Affirmed. 

See  same  case  below,  114  C.  C.  A.  402, 
JM  Fed.  630. 
Th0  fmeit  arv  gUUd  in  the  opinion. 
SMS 


Mr.  Max  licvy  argued  the  cause  and  filed 
a  brief  for  plaintiff  in  error  and  petitioner: 

Persons  are  not  subjects  of  commerce. 

New  York  v.  Miln,  11  Pet.  102,  9  L.  ed. 
648;  Boyce  v.  Anderson,  2  Pet  150,  7  L.  ed. 
379. 

The  true  test  as  to  whether  an  artide  or 
thing  is  a  proper  subject  of  commeroe  and 
can  be  considered  as  a  commercial  article 
is  whether  the  said  article  or  thing  is  mer- 
chantable. 

Bowman  v.  Chicago  ft  N.  W.  R.  Co.  126  U. 
S.  489,  31  L.  ed.  708,  1  Inters.  Com.  Rep. 
823,  8  Sup.  Ct  Rep.  689,  1062;  Peirce  ▼. 
New  Hampshire,  5  How.  599,  12  K  ed.  S99. 

Under  power  to  regulate  commerce,  Con- 
gress has  no  power  to  declare  the  status 
which  any  person  shall  sustain  while  in  a 
state. 

17  Am.  ft  Eng.  Enc  Law,  2d  ed.  p.  62; 
Lemmon  v.  People,  26  Barb.  270,  affirmed  in 

20  N.  y.  562. 

The  intent  in  a  case  of  this  character  does 
not  govern,  but  it  is  the  condition  in  which 
each  article  or  subject  is  found. 

United  States  v.  E.  C.  Knight  Co.  166  U. 
S.  1,  39  L.  ed.  325,  15  Sup.  Ct  Rep.  249. 

The  various  states  of  the  Union  have  not 
delegated  to  Congress  the  right  to  interfere 
with  their  police  powers,  such  as  the  regula* 
tion  of  prostitution,  etc. 

Kansas  v.  Colorado,  206  U.  S.  46, 51  L.  ed. 
956,  27  Sup.  Ct  Rep.  655;  Fairbank  ▼. 
United  SUtes,  181  U.  S.  283,  45  L.  ed.  862, 

21  Sup.  Ct.  Rep.  648,  15  Am.  Crim.  Rep. 
135. 

Congress  cannot  interfere  with  the  police 
powers  of  the  states. 

United  SUtes  v.  E.  C.  Knight  Co.  166  U. 
S.  13,  39  L.  ed.  829,  15  Sup.  Ct  Rep.  249. 

Congress  having  passed  no  act  making  it 
unlawful  for  women  to  travel  from  sUte  to 
sUte  for  any  purpose,  it  is  equivalent  to 
the  declaration  of  Congress  that  such  travel 
by  such  persons  shall  be  free  and  untraiii- 
meled. 

Welton  V.  Missouri,  91  U.  S.  276,  2S  L. 
ed.  347;  Hall  v.  DeCuir,  95  U.  S.  486,  iOO, 
24  L.  ed.  547,  548 ;  Smith  v.  Alabama,  124 
U.  &  465,  473,  31  L.  ed.  508,  510,  1  Intera. 
Com.  Rep.  804,  8  Sup.  Ct  Rep.  564;  Web- 
ber V.  Virginia,  103  U.  S.  344,  26  L.  ed.  661. 

The  only  right  that  Congress  has,  under 
the  enumerated  powers  of  tiie  ConstitntloB, 
is  in  cases  of  immigration;  as  the  subjcet 
of  immigration  comes  under  the  power  el 
Congress  to  regulate  commerce  with  fdreiga 
countries. 

Keller  v.  United  SUtes,  213  U.  &  IM,  6S 
L.  ed.  737,  29  Sup.  Ct  Rep.  470,  16  Abb. 
Cas.  1066. 

The  power  conferred  upon  Congress  to 
regulate  commerce  with  foreign  natiooa  aad 
among  the  several  sUtes  is  the  power  to 

117  V.  a. 
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preeeribe  the  mles  by  which  such  commerce 
thall  be  governed, — ^that  it,  the  conditiona 
upon  which  it  shall  be  conducted;  to  deter- 
mine how  far  it  shall  be  free  and  untram- 
meled;  how  far  it  shall  be  burdened  by  all 


The  mere  aiding  of  a  person,  such  aa  the 
procuring  of  a  railroad  ticket,  or  the  lend- 
ing of  money  to  a  traveler  with  which  to 
purchase  a  ticket  (which  is  a  mere  incident), 
does  not  come  under  interstate  commerce 


duties  and  imposts;  and  how  far  it  shall  be  regulations. 

prohibited.  Hooper  ▼.  California,  156  U.  8.  648,  30  L. 

7  Enc  U.  S.  Sup.  Ct  Rep.  304.  ed.  207,  5  Inters.  Com.  Bep.  610, 15  Sup.  Ct. 

Under  the  power  to  regulate  commerce,  Rep.  207. 

Cong^   CM  exclude^  either   partially  or  j^i,^^^  ^t^         General  Harr  argued 

wholly  any  «ibject  heloi«iiig  withm  the  le-  j^,             ^^  ^.^i  ,„^,,  g^,j^it^^  ^.. 

^1^^  'Iw"        ST^T^    «  "^  '*i2;-  ««1  Lehmann.  filed  a  brief  for  defendant  in 

United  State*  r.  Mangold,  9  How.  660,  ._._ 

13  L.  ed.  267.  " 

Freedoni  of  trarel  and  intercourse  cannot  ^,  j^^,^  McK«niui  deliyered  the  opin- 

be  infringed.  i^„  ^,  O,^  ^^^i 

Passenger  Cases,  7  How.  283,  426,  12  L.  puintifl  in  error  and  petitioner  was  in- 

ed.  702,  762. ^^^^  j„  ^^  strict  court  for  the  southern 

Moral  considerations  in  the  special  facto  d|,trict  of  Ohio  for  the  violation  of  the 

of  any  case  should  not  be  considered,  if  no  ,^  ^f  June  26,  1910  [36  Stot  at  L.  826, 

authority  existed  for  the  enactment  of  any  ,^p   ,95^  ^   g    q^^   34.^  g„pp,  mi, 

particular  law.                   „„  „  o  „«  ..  P-  1348].    She  filed  a  motion  to  quash  and 

Keller  v.  United  States,  218  U.  S.  138,  63  ;  a,n,„,„,  to  the  indictment,  which  were 

^kl^-  ?l:  ^  f^^^  ^  ^Sl*l"'  ".;^;?^  overruled,  and  upon  a  plea  of  not  guilty 

1066;  0  Enc.  U.  &  Sup.  Ct.  Rep  609;  Mug-  ^^  ^„  t,j^   conricted;  and  sentenced  to 

L!f/;,»*°«'^'  "'^-  =   '^t^'^'^'^  h^  eleven  months'  imprisonment  in  the  county 

205-210,  8  Sup.  Ct  R«P-   273;   Powell  v.  j^j,  .,  jjiami  county.  Ohio,  and  to  pay  the 

r«H^.l";'='  ^*LV-  •IS'„*',t'J*  ^  •**•  costo  of  the  prosecution. 

263^257,  8  Sup.  Ct  Rep.  992,  1267.  She  made  motions  for  a  new  trial  and  in 

The  various  stotes  have  never  surrendered  „„,t  ,,  judgment,  which  were  overruled, 

the  police  power  to  Congress,  and  therefore  ,„j  ,5,^  4^,^  prosecuted  error  to  the  circuit 

the  law  in  question  U  an  infringement  upon  ^^^    of    appeals,    whew    the    judgment 

the  police  powers  of  the  sUte.  ^^^  y^^  ^„  ^g^^^    114  C.  C.  A.  402. 

King  V.  American  Transp.  Co.  1  Flipp.  1,  ^oa  vaA   630 

Fed.  Cas.  No.  7,787.             .         ,  „  The  demurrer  and  the  motion  in  arrest 

It  IS  not  within  the  province  of  Congress,  ^j  j„j_„ent  raised  the  question  of  the  Con- 
or any  legislative  body,  to  restrict  or  re-  .tjtutionality  of  the  stotnte,  and  the  decl- 
strain  the  migration  of  any  persons,  or  ,.^„  ^j  ^^  ^.^^^^^^  ^^  ^f  appeals  sus- 
their  social  intercourse.  j^.^i^^  j^^  ^,j^  ,j  t,^  ji,t,iet  court,  is 

Freund,  Pol.  Power,  PP- 487,  488  |  467 ;  ^^g,^  „  j^or.    The  constitutionality  of 

Ex  parte  Smith,  136  Mo.  223,  33  L.R.A.  606,  ^^  ^,^  ^„  ^^5^,^  ,„  j^o.  381  1227  U.  8. 


Tm.  M8,  38  Am.  Rep.  629;  Re  Lee  Sing,  43  ^j^j^^  ^^  ^^  ^^^^^^  ^^^  ^f  appeals  upon 

^  ...  .  them  are  also  assigned  as  error. 

There  was  a  material  variance  between      .  ( 1 ,  Defendant  was  indicted  for  hav.[8»8 

the  facto  alleged  in  the  indictmento  and  the  j^    caused    the    transportation    of    Opal 

proof  submitted  in  the  »8M.  CUrke;  and.  It  is  said,  the  testimony  showed 

T  2^}^%  7-  ,?i**S'-  'vT  °y.^*-  A*"'.  ^  that  her  correct  name  was  Jeanette,  but  that 

J:^;*,^?;'/lVn?-  ^  *SV  i'.^-  .he  had  gone  by  the  names  of  Opal  and  Nel- 

^^  »,r  H^t^  '.  'o^i'r-^  ^  ,!?  •*!."  ',''  »«.  "er  r«d  nine,  however,  being  Jeanetto 

!i  n,  iln"ir!r-  L  "«♦'  f'^^^iiL  ^^^a^  ^f^*^    A  variance  is  hence  averted  be- 

89  111.  160;  Hodnett  v.  State,  117  Ga.  705,  46  ^       .,        „       ..  j  xu     «  ^^#      ti.- 

8.  E.  61;  Wharton,  Crim.  e;.  S  124;  Joies,  ^^f  *J«  allegation  and  the  proof.     The 

Ev.  S  234,  pp.  295,  206.  ^^^^^  ^^  *PP®*^"  "«^*^^y  disposed  of  the 

The  charge  of  the  trial  court  on  the  sub-  contention.    As  the  court  said,  the  essen- 

ject  of  corroboration  is  prejudicial  error.  ^^•^  **>i»«  ^^  the  requirement  of  correspond- 

Hickory  v.  United  States,  160  U.  S.  408,  e^^e  between  the  allegation  of  the  name  of 

40  L.  ed.  474,  16  Sup.  Ct.  Rep.  327;  Reagan  **»•  woman   transported  and  the  proof  is 

v.  United  States,  157  U.  S,  301,  39  L.  ed.  that  the  record  be  in  such  shape  as  to  in- 

709,  16  Sup.  Ct  Rep.  610;  Starr  ▼.  United  form  the  defendant  of  the  charge  against 

Stales,  153  U.  8.  614,  38  K  ed.  841,  14  Sup.  her   and    to   protect   her   a^itist  a.^f^^:DWt 

Ct.  Ksp.  919.  prosecution  lot  t\i%  %*m^  ol^w^ifc.   T^  'Wfcr 
i7  Xf,  ed.  ^^* 
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ord  is  sufficient  for  both  purposes.    As  the  The  contention  is  that  this  was  error,  "as 

court   of   appeals   said:      "This    leaves   no  the   court   instructed   the   jury   that   there 

possible    ground    for    prejudice    resulting  was  corroborating  evidence,  when  the  court 

from  the  double  variance  between  the  name  should  have  cliarged  the  jury  that  it  was 

used  in  the  indictment  and  the  name  known  for  them  to  ascertain  from  the  testimony 

to  the  respondent  and  the  real  name."  whether  or  not  there  was  corroborating  tes- 

(2)  The  defendant,  at  the  conclusion  of  timony."  The  objection  is  hypercritical, 
the  testimony,  moved  the  court  to  instruct  The  court  did  not  instruct  the  jury  that 
the  jury  to  return  a  verdict  of  not  guilty  there  was  corroborating  testimony,  but  tes- 
on  the  second  count  of  the  indictment  for  timony  of  that  tendency;  and  added  that 
the  reason  that  the  indictment  alleged  thnt  the  force  and  weight  of  its  corroborating 
the  tickets  were  procured  at  Chicago,  Illi-  power  was  for  the  jury  to  determine, 
nois,  whereas  the  testimony  showed  that  The  record  presents  no  error  and  the 
they    were    procured    in    Cincinnati,    Ohio,  judgment  is  affirmed. 

The  circuit  court  of  appeals  did  not  pass 

on    that   assignment.      It   was   either    not  

made,  or  it  was  considered  to  have  no  sub-  .„,„,,     „.««,«       ,.        «            ^  , 

stantial    support   by    the    testimony.      The  ™¥,^    HARRIS,    alias    Emma    R  [840 

only    testimony    referred    to    is    that    the  ^"^'^^'^  *"^  ^'^^'"^  ^^^^"^  ^^^^'  ^»  E"- 

tickets  were   purchased   in   Cincinnati   and  TTKriTirn   qtatfc 

sent  to  the   depot  at  Chicago,   where   the  ^niLtLu   oiaiji^b. 

women  transported  got  them  and  used  them  (gee  S.  C.  Reporter's  ed.  340,  341.) 

for   transportation  from   there.     It  is  not 

possible    to    imagine    that     the    variance  Commerce  —  power  of  Congress  —  white 

caused  any  prejudice,  and  the  assignment  slave  act. 

may  be  passed  without  further  comment.  1-  Congress,  in  the  exercise  of  its  power 

(3)  Another  variance  is  asserted,  in  that  ^^  regulate  commerce,  could  lawfully  enact 

the  indictment  charged  the  transportation  V'^   ^0'^:'''",*^  ?L*q**  T^''\\^KL^''i  ""' 

^t   A,«     «.  ^^^ ^\^  ^   -.      e      A  ui-  1.  J  June  25,  1910    (36  Stat,  at  L.  825,  chap. 

of   two  women   and   the   proof  established  395,  U.  S.  Comp.  Stat.  Supp.  1911,  p.  1343), 

the  transportation  of  one.    This  again  is  a  making  criminal  the  transportation  of  wom- 

contention  which  has  more  of  technicality  en  or  girls  in  interstate  commerce  for  the 

8 39] than  substance.     'How   what   the  de-  purpose  of  prostitution  or  debauchery,  or 

fendant  did  not  do  can  be  considered  mate-  other  immoral  purposes,  or  the  obtaining, 

rial  description  of  what  she  did  do  is  not  aiding,  or  inducing  of  such  transportation, 

easy  to  imagine.  Appeal  —  objections  not  raised  below  — 

(4)  There  are  errors  assigned  on  instruc-  variance. 

tions    requested    and    instructions    refused.  2.  The  objection  that  there  was  a  variance 

The  contention  of  defendant  apparently  is  ^^Z,eXT,\tT^^^^^^^ 

that   both    women    charged    to    have    been  jq^q^  j^  ^hat  the  names  by  which  the  women 

transported  should  have  been  objects  of  her  transported  were  called   in  the  indictment 

intention  and  purpose.    That  aspect  of  the  were   shown   by    the   proof   to   differ   from 

contention  we  have  disposed  of.    So  far  as  their  real  names,  if  available  at  all,  comet 

the  instructions  refused  directed  the  atten-  too  late  where  not  raised  either  in  the  trial 

tion  of  the  jury  to  the  intent  and  purpose  court  or  in  the  circuit  court  of  appeals. 

•iiA<Mi^    ♦Vi^^   »A»A  ^r^v^w^^A   K«   ♦!,«  »«»«•«!  [For  Other  cases,  see  Appeal  and  Error,  VIIL 

alleged,  they  were  covered  by  the  general  j  5^  j^  j)ig^t  'sup.  Ct.  1908.1 

charge  of  the  court. 

(5)  The  basis  of  this  contention  is  that  [No.  602.] 
Opal  Clarke  was  the  accomplice  of  defend- 
ant as  to  Ella  Parks,  and  that  hence  the  Argued  January  7   and  8,   1913.     Decided 
court  erred  in  its  instructions  to  the  jury  February   24,   1913. 

in  regard  to  the  extent  of  the  corroboration 

Opal  Clarke's  testimony  had  received.  f  N  ERROR  to  and  on  Writ  of  Certiorari 

The  instniction  complained  of  submitted  1      to  the  United  States  Circuit  Court  of 

to  the  jury  the  fact,  and  warned  against  Note.— On  the  power  of  Congress  to  regu- 

a  conviction  upon  the  uncorroborated  tes-  j^te  commerce— see  notes  to   State  ex   rel. 

timony  of  an  accomplice,  and  said:     "Nee-  Corwin  v.  Indiana  &  0.  Oil,  Gas  &  Min.  Co.  6 

ess&rily,  if  you  find  that  she  was  an  accom-  L.R.A.  579;  Bui  lard  v.  Northern  P.  R.  Ca 

pllce  with  respect  to  these  charges  or  any  H  L..R.A.  246;  Re  Wilson,  12  L.R.A.  624; 

of  them,  you  will  then  necessarily  have  to  Gibbons  v.  Ogden,  6  L.  ed.  U.  S.  23 ;  Brown 

inquire  into  the  facts  aa  to  whether  or  not  I;  Maryland,  6  L.  ed   U.  S.  678;  Gloucester 

.,^      .             V      Ai       A    *•—            m   -^  •-  Ferry  Co.  v,  Pennsvlvania,  29  L.  ed.  U.  S. 

thew  it  wroborating  testimony.    Tliere  IS  igs./Ratte^ian   v.' Weste;n  U.  Teleg.  Co. 

evidence  tending  to  corroborate  her  test!-  30  l.  ed.  U.  S.  229;  Harmon  v.  Chicago,  37 

moBjr,  mnd  it  it  for  you  to  consider  its  force  l.  ed.  U.  S.  216,  and  Cleveland,  C.  C.  k  St, 

and  rmlue  mnd  the  weight  to  girt  to  it"  L.  R.  Co.  v.  Backus,  38  L.  ed.  U.  S.  1041. 

SS4  Z%7  U.  8. 


1912. 
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340-342 


Appeals  for  the  Sixth  Circuit  to  review  a 
judgment  which  affirmed  a  conviction  in 
the  District  Court  for  the  Southern  District 
of  Ohio  of  a  violation  of  the  white  slave 
act.     Affirmed. 

See  same  case  below,  114  C.  C.  A.  406, 
194  Fed.  634. 

The  facts  are  stated  in  the  opinion. 

Mr.  Max  Levy  argued  the  cause  and  (lied 
A  brief  for  plaintiffs  in  error. 

Assistant  Attorney  General  Harr  argued 
the  cause,  and,  with  former  Solicitor  Gen- 
eral Lehmann,  filed  a  brief  for  defendant  in 
error. 

For  contentions  of  counsel,  see  their  briefs 
as  reported  in  Bennett  v.  United  States, 
ante,  531. 

Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

Indictment  under  the  act  of  June  25, 
1910  [36  Stat,  at  L.  825,  chap.  395,  U.  S. 
Comp.  Stat.  Supp.  1911.  p.  1343].  It  con- 
tains three  counts  charging  defendants  (we 
841]shall  so  call  plaintiffs  *in  error  and 
petitioners)  with  transporting  and  causing 
to  be  transported  in  interstate  commerce 
certain  named  women,  for  the  purpose  of 
prostitution. 

After  a  demurrer  to  the  indictment  was 
overruled  and  trial  upon  the  plea  of  not 
guilty,  defendants  were  convicted,  and  de- 
fendant Harris  was  sentenced  to  four  years' 
imprisonment  and  defendant  Green  for  one 
year,  both  to  pay  costs  of  prosecution,  and 
judgment  was  entered  accordingly.  The 
judgment  was  affirmed  by  the  circuit  court 
of  appeals.     114  C.  C.  A.  406,  194  Fed.  634. 

The  question  of  the  constitutionality  of 
the  law  was  raised  as  in  the  cases  which 
we  linve  just  decided,  and  nothing  need  be 
added  to  the  opinion  expressed  in  Ko.  381 
[227  U.  S.  308,  ante,  523,  33  Sup.  Ct.  Rep. 
281],  and  we  will  pass  to  tlic  errors  as- 
signed. 

It  is  contended  that  there  is  a  variance 
between  the  allegations  and  proof,  in  that 
the  women  transported  were  named  in  the 
indictment  as  Nellie  Stover  and  Stella  Lar- 
kins,  and  that  the  proof  shows  the  latter's 
name  was  Estelle  Bowles  and  the  right 
name  of  Nellie  Stover  was  Myrtie  Watson. 
The  point  was  not  made  either  in  the  trial 
court  or  in  the  court  of  appeals.  It  comes, 
therefore,  too  late.  But  see,  however,  the 
opinion  in  No.  603  [227  U.  S.  3.33,  ante, 
531,  33  Sup.  Ct.  Rep.  288]. 

The  next  point  made  by  defendants  is 
that  defendant  Harris  was  entitled  to  an 
acquittal  because  of  the  insufficiency  of  the 
evidence  to  support  a  verdict  of  guilty.  In 
passing  on  this  contention  the  court  of  ap- 
peals reviewed  the  evidence  and  added  its 
5  7  L,  ed. 


judgment  of  its  sufficiency  to  that  of  the 
jury.    We  refer  to  the  opinion  of  the  court 
and  concur  in  its  comment  and  concluBion. 
Judgment  affirmed. 


•THOMAS   B.  STUART  and  Charle»[S42 
A.  Murray,  Petitioners, 

V. 

UNION  PACIFIC  RAILROAD  COMPANY. 

(See  S.  C.  Reporter's  ed.  342-354.) 

Public  lands  —  railroad  land  grant  ^ 
right  of  way. 

1.  The  grant  of  a  right  of  way  through 
the  public  lands  from  the  Missouri  river  to 
the  initial  point  of  the  Union  Pacific  Rail- 
road on  the  100th  meridian,  made  by  the 
act  of  July  1,  1862  (12  Stat,  at  L.  489, 
chap.  120),  §  9,  for  the  benefit  of  the  LeaT- 
enworth,  Pawnee,  &  W'estern  Railroad  Com- 
pany, was  extended  westerly  to  the  point 
where  that  road  or  its  successor  connected 
with  the  Union  Pacific  Railroad  by  the  act 
of  July  2,  1864  (13  Stat,  at  L.  356,  chap. 
216) ,  §  9,  under  which  "any  company  author- 
ized by  this  act  to  construct  its  road" 
from  the  Missouri  river  to  the  aforesaid 
initial  point  was  empowered  to  construct 
its  road  so  as  to  connect  with  the  Union 
Pacific  Railroad  at  any  point  farther  west, 
deemed  desirable,  the  company  in  such  case 
to  be  entitled  to  all  the  benefits  and  sub- 
ject to  all  the  conditions  and  restrictions  of 
the  act. 

[For  other  enses,  see  Pnblic  Lands,  820-329, 
in  Diffest  Sup.  Ct.  1908.] 

Public  lands  —  railroad  land  gTAnts  — 

relation. 

2.  The  Leavenworth,  Pawnee,  &  Wcsteru 
Railroad  Company,  or  its  successor,  was 
not  excluded  from  the  benefit  of  the  provi- 
sion of  the  act  of  July  2,  1864,  §  9,  under 
which  "any  company  authorized  by  this  act 
to  construct  its  road"  from  the  Missouri 
river  to  the  initial  point  of  the  Union  Pa- 
cific Railroad  was  authorized  to  construct 
such  road  so  as  to  connect  with  the  latter 
railroad  at  any  point  farther  west  deemed 
desirable,  because  it  was  not  one  of  the 
two  roads  whose  construction  was  author- 
ized by  that  act,  since  this  act  must  be 
construed  in  connection  with  the  act  of 
July  ],  1862,  which,  in  §  9,  authorized  the 
former  railroad  to  build  from  the  Mis- 
souri river  to  the  initial  point  of  the  Union 
Pacific  Railroad,  the  later  act  not  making 
a  new  and  additional  grant,  but  enlarging 
the  original  grant  by  substituting  words 
of  larger  import. 

[For  other  cases,  see  Public  Lands,  108-124, 
in  Dif^ent  8np.  1908.] 

Note. — As  to  land  grants  to  railroads — 
see  note  to  Kansas  P.  R.  Co.  v.  Atchison,  T. 
&  8.  F.  R.  Co.  28  L.  ed.  U.  S.  794. 

On  adverse  possession  of  railroad  Tia^l  ol 
way — aee  notft  lo  "RoVt^^  '^ .  ^vsvxx.  v^^:5  %• 
P.  K.  Co.  ^  lu^A.V^B.^  ^I't. 
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L.  ed.  975,  970,  14  Sup.  Ct.  Rep.  11;  Mis- 
souri, K.  &  T.  R.  Co.  V.  Kansas  P.  R.  Co.  97 
U.  S.  491,  497,  24  L.  ed.  1095,  1097;  United 
States  V.  Southern  P.  R.  Co.  146  U.  S.  570, 
593,  594,  598,  36  L.  ed.  1091,  1097,  1008,  13 
Sup.  Ct.  Rep.  152. 

As  to  what  was  the  intent  of  Congress  in 
making  such  liberal  grants  to  the  predeces- 
sors in  title  of  the  appellee,  including  the 
grant  of  the  right  of  way,  it  is  proper  to  in- 
j  quire  what  were  the  conditions  existing  at 
the  time,  and  what  was  the  aim  and  pur- 
pose of  Congress  in  enacting  the  statutes. 

United  States  v.  Union  P.  R.  Co.  160  U.  S. 
1,  19-28,  40  L.  ed.  319,  325-328,  16  Sup.  Ct. 
Rep.  190;  United  SUtes  v.  Union  P.  R.  Co. 
91  U.  S.  72,  32  L.  ed.  224. 

In  respect  of  the  grant  of  odd-numbered 
sections,  it  has  always  been  held  from  the 
beginning  that  these  acts  of  Congress 
granted  the  same,  as  of  the  date  of  the  act, 
and  that  when  the  sections  were  identified 
by  the  final  and  definite  location  of  the 
railroad,  all  intervening  claims  yielded,  ex- 
cept as  to  those  sections  mentioned  above, 
specifically  reserved  or  excepted  from  the 
grant  by  the  act  of  Congress. 

Missouri,  K.  &  T.  R.  Co.  ▼.  Kansas  P.  R. 
Co.  97  U.  S.  491,  498,  24  L.  ed.  1095,  1096; 
United  States  v.  Burlington  &  M.  River  R. 
Co.  98  U.  S.  334,  25  L.  ed.  198;  Van  Wyck 
V.  Knevals,  106  U.  S.  360,  365,  27  L.  ed.  201, 
202,  1  Sup.  Ct.  Rep.  336;  Kansas  P.  R.  Co.  v. 
Atchison,  T.  &  S.  F.  R.  Co.  112  U.  S.  416- 
418,  28  L  ed.  795,  796,  5  Sup.  Ct.  Rep.  208; 
Kansas  P.  R.  Co.  v.  Dunmeyer,  113  U.  S. 
629,  633,  28  L.  ed.  1122,  1123,  5  Sup.  Ct 
Rep.  566;  St.  Paul  &  P.  R.  Co.  v.  Northern 
P.  R.  Co.  139  U.  S.  1,  5,  36  L.  ed.  77,  79,  11 
Sup.  Ct.  Rep.  389;  United  States  ▼.  South- 
ern P.  R.  Co.  146  U.  S.  670,  593,  36  L.  ed. 
1091,  1097,  13  Sup.  Ct.  Rep.  152. 

When  identified  by  the  definite  or  final 
location  of  the  railroad,  all  rights  or  claims 
which  had  attached  to  the  lands  between  the 
date  of  the  act  of  Congress  and  the  date  of 
the  final  and  definite  location  necessarily 
yielded  and  were  subject  to  the  paramount 
and  prior  grant. 

St.  Joseph  &  D.  C.  R.  Co.  v.  Baldwin,  103 
U.  S.  426,  26  L.  ed.  578;  Bybee  v.  Oregon 
&  C.  R.  Co.  26  Fed.  588,  139  U.  S.  663,  674- 
679,  35  L.  ed.  305,  306-308,  11  Sup.  Ct.  Rep. 
641 ;  Smith  v.  Northern  P.  R.  Co.  7  C.  C.  A. 
397,  19  U.  S.  App.  131,  58  Fed.  515,  171  U. 
S.  260,  267,  43  L.  ed.  157,  160,  18  Sup.  Ct. 
Rep.  794;  Northern  P.  R.  Co.  v.  Ely,  197  U. 

8.  1,  5,  49  L.  ed.  639,  640,  26  Sup.  Ct.  Rep. 
302;  Northern  P.  R.  Co.  v.  Hasse,  197  U.  S. 

9,  10,  49  L.  ed.  642,  643,  25  Sup.  Ct.  Rep. 
305;  Union  P.  R.  Co.  v.  Harris,  215  U.  S. 
386,  389,  54  L.  ed.  246,  248,  30  Sup.  Ct.  Rep. 

138;  Kindred  v,  Vnion  P.  R.  Co.  94  C.  C.  A. 

JJ2,  168  Fed.  852,  Mmrmed  in  226  U.  S.  582, 
3SS 


56  L.  ed.  1210,  32  Sup.  Ct.  Rep.  780;  Union 
P.  R.  Co.  V.  Karges,  169  Fed.  459. 

The  act  of  1804  authorized  the  line  of 
railroad  which  was  constructed  across  peti- 
tioners' land,  and  therefore  granted  the 
right  of  way. 

Missouri..  K.  &  T.  R.  Co.  v.  Kansas  P.  R. 
Co.  97  U.  S.  491,  404,  24  L.  ed.  1095, 1006: 
United  States  v.  Union  P.  R.  Co.  37  Fed. 
551;  United  States  v.  Kansas  P.  R.  Co.  09 
U.  S.  455,  457,  25  L.  ed.  289,  290;  United 
States  v.  I'nion  P.  R.  Co.  148  U.  S.  r>62, 
509,  37  L.  ed.  500,  562,  13  Sup.  Ct.  Rop.  724; 
11  Ops.  Atty.  Gen.  p.  402;  Kansas  P.  R.  Co. 
V.  Dunmeyer,  113  U.  S.  037,  28  L.  ed.  1124. 

5  Sup.  Ct.  Rep.  5G6. 

The  requirement  that  a  map  of  general 
route  be  filed  had  no  relation  to  the  right- 
of-way  grant.  There  was  no  requirement 
that  a  map  of  definite  location  be  filed. 
Therefore,  the  failure  to  file  either  or  both 
maps,  or  the  actual  construction  upon  a  line 
entirely  different  from  that  specified  in  the 
map  of  general  route,  could  not  affect  the 
right  of  way. 

Kansas  P.  R.  Co.  v.  Dunmeyer,  113  U.  S. 
029,  634,  28  L.  ed.  1122,  1123,  5  Sup.  Ct 
Rep.  566;  Missouri,  K.  &  T.  R.  Co.  v.  Kan- 
sas P.  R.  Co.  97  U.  S.  491,  24  L.  ed.  1096; 
Van  Wyck  v.  Knevals,  106  U.  S.  360,  27  L. 
cd.  201,  1  Sup.  Ct.  Rep.  330;  Kansas  P.  R. 
Co.  V.  Atchison,  T.  &  S.  F.  R.  Co.  112  U.  S. 
417,  28  L.  cd.  795,  5  Sup.  Ct.  Rep.  208; 
Walden  v  Knevals,  114  U.  S.  373,  29  L.  ed. 
167,  5  Sup.  Ct.  Rep.  898;  Knevals  v.  Hyde, 

6  Fed.  651;   United  States  v.  McLaughlin, 
30  Fed.  147. 

The  lands  granted  might  be  made  definite, 
either  by  filing  a  map  of  definite  location 
or  by  actual  construction.  In  either  event, 
the  title  to  the  lands,  when  thus  identified, 
related  back  to  the  date  of  the  act. 

Central  P.  R.  Co.  v.  Dyer,  1  Sawy.  641, 
Fed.  Cas.  No.  2,552;  Buttz  v.  Northern  P. 
R.  Co.  119  U.  S.  55,  71,  72,  30  L.  ed.  330,  336, 
337,  7  Sup.  Ct.  Rep.  100;  Union  P.  R.  Co. 
v.  Greeley,  110  C.  C.  A.  571,  180  Fed.  1; 
Nielsen  v.  Northern  P.  R.  Co.  100  C.  C.  A. 
581,  184  Fed.  601;  Northern  P.  R.  Co.  v. 
Smith,  171  U.  S.  260,  43  L.  ed.  157,  18  Sup. 
Ct.  Rep.  794;  Union  P.  R.  Co.  v.  Douj^lass 
County,  31  Fed.  540;  St  Joseph  &  D.  C.  R. 
Co.  v.  Baldwin,  103  U.  S.  426,  26  L.  cd.  578; 
Oregon  Short  Line  R.  Co.  v.  Quigloy,  10 
Idaho,  770,  80  Pac.  401;  Wilkinson  v. 
Northern  P.  R.  Co.  5  Mont.  547,  6  Pac.  349; 
Jamestown  &  N.  R.  Co.  v.  Jones,  177  U.  S. 
125,  44  L.  ed.  698,  20  Sup.  Ct.  Rep.  568; 
Denver  &.  R.  G.  R.  Co.  v.  Hanoum.  19  Colo. 
162,  34  Pac.  838. 

Even  if  there  had  been  an  express  re- 
quirement in  the  act  that  a  map  of  definite 
location  be  filed,  yet  the  failure  to  file  the 
Bume,  like  the  failure  to  make  the  reports 
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required  by  §  20  of  the  act  of  1862,  adverted 
to  by  the  petitioners,  or  the  failure,  if  such 
failure  had  occurred,  to  complete  the  line 
of  railroad  within  the  time  required,  would 
not  avail  petitioners.  These  and  similar 
requirements,  if  conditions  at  all,  which  we 
dispute,  were  conditions  subsequent,  for  the 
title  to  the  lands  embraced  within  the  right 
of  way  had  vested  before  the  time  when  any 
of  these  acts  were  required  to  be  done. 
Viewed  in  that  light,  a  failure  on  the  part 
of  the  railroad  company  to  fulfil  any  or  all 
of  such  requirements  cannot  be  taken  ad- 
vantage of  by  a  private  individual.  That 
privilege  rests  with  the  United  States  alone. 

Schulenberg  v.  Harriman,  21  Wall.  44,  62, 
22  L.  ed.  551,  555;  Van  Wyck  v.  Kncvals, 
108  U.  a  360,  27  L.  ed.  201,  1  Sup.  Ct.  Rep. 
336;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  McGee, 
115  U.  S.  469,  29  L.  ed.  446,  6  Sup.  Ct.  Rep. 
123;  Bybee  v.  Oregon  &  C.  R.  Co.  26  Fed. 
688,  139  U.  S.  663,  673-681,  35  L.  ed.  305, 
306-309,  11  Sup.  Ct.  Rep.  641 ;  Atlantic  &  P. 
R.  Co.  ▼.  Mingus,  165  U.  S.  414,  431,  41  L. 
ed.  770,  777,  17  Sup.  Ct.  Rep.  348;  United 
SUtes  V.  Northern  P.  R.  Co.  177  U.  S.  435, 
44  L.  ed.  836,  20  Sup.  Ct.  Rep.  706;  Denny  v. 
Dodson,  32  Fed.  899;  Utah,  N.  &  C.  R.  Co. 
V.  Utah  &  C.  R.  Co.  110  Fed.  879;  Chicago, 
R.  I.  &  P.  R.  Co.  V.  Grinnell,  51  Iowa,  476, 
1  N.  W.  712. 

The  reference  by  the  words  "this  act" 
must  be  the  act  of  1862,  as  amended  by  the 
act  of  1864;  and  the  Supreme  Court  of  the 
United  States,  in  construing  this  sentence, 
has  so  held. 

Kansas  P.  R,  Co.  v.  Prescott,  16  Wall. 
603,  21  L.  ed.  373;  Union  P.  R.  Co.  v.  Mc- 
Shane,  22  Wall.  444,  22  L.  ed.  747 ;  Deseret 
Salt  Co.  V.  Tarpey,  142  U.  S.  241,  35  L.  ed. 
999,  12  Sup.  Ct.  Rep.  158;  United  States  v. 
Stanford,  17  C.  C.  A.  143,  44  U.  S.  App.  68, 
70  Fed.  346. 

The  repeal  of  statutes  by  implication  is 
not  favored  by  law.  It  is  not  to  be  admitted 
unless  the  implication  is  so  clear  as  to  be 
equivalent  to  an  explicit  declaration.  Every 
doubt  should  be  resolved  against  a  construc- 
tion so  fraught  with  mischiefs. 

Osborn  v.  Nicholson,  13  Wall.  654,  662,  20 
L.  ed.  689,  695 ;  Doolittle  v.  Bryan,  14  How. 
563,  14  L.  ed.  543. 

The  same  rule  applies  if  the  later  act  be 
regarded  merely  as  a  legislative  construc- 
tion of  the  language  of  the  prior  act. 

Ogden  V.  Blackledge,  2  Cranch,  275,  2  L. 
ed.  277;  Koskonong  ▼.  Burton,  104  U.  S. 
668,  669,  26  L.  ed.  886,  887;  Reynolds  v. 
M'Arthur,  2  Pet.  417,  435,  7  L.  ed.  470,  476. 

The  fact  that  the  railroad  company  placed 
fences  on  the  50-foot  line  is  of  no  signifi- 
cance. 

Kindred  v.  Union  P.  R.  Co.  94  C.  C,  A.  112, 
168  Fed.  654,  225  V.  8.  682,  56  L.  ed.  1216, 
37  If.  ed. 


32  Sup.  Ct.  Rep.  780;  Slocumb  v.  Ohicagd, 

B.  k  Q.  R.  Co.  57  Iowa,  675,  UN.  W.  641; 
Fast  Tennessee,  V.  &  G.  R.  Co.  v.  Telford 
(East  Tennessee,  V.  &  G.  R.  Co.  v.  West) 
89  Tenn.  294,  10  L.R.A.  855,  14  S.  W.  776; 
Louisville  k  N.  R.  Co.  v.  French,  100  Tenn. 
209,  66  Am.  St.  Rep.  752,  43  S.  W.  771; 
Pennsylvania  R.  Co.  v.  Freeport,  138  Pa. 
91,  20  Atl.  940;  Sapp  v.  Northern  C.  R.  Co. 
51  Md.  115;  Union  P.  R.  Co.  v.  Kindred,  43 
Kan.  134,  23  Pac.  112;  McLucas  v.  St.  Jos- 
eph &  G.  I.  R.  Co.  67  Neb.  612,  93  N.  W. 
92S,  97  N.  W.  312,  2  Ann.  Cas.  715;  RoberU 
V.  Sioux  City  &  P.  R.  Co.  73  Neb.  8,  2  L.R.A. 
(N.S.)  272,  102  N.  W.  60,  10  Ann.  Cas. 
992;  Moran  v.  Chicago,  B.  &  Q.  R.  Co.  83 
Neb.  080,  120  N.  W.  192. 

After  the  passage  of  the  act  of  Congress, 
all  public  lands  must  be  disposed  of  subject 
to  the  right  of  way,  without  regard  to  the 
date  of  definite  location  of  the  road. 

Washington  &  I.  R.  Co.  v.  Osborn,  160  U. 

5.  103,  40  L.  ed.  356,  16  Sup.  Ct.  Rep.  219; 
Spokane  Falls  &  N.  R.  Co.  ▼.  Ziegler,  167 
U.  S.  65,  42  L.  ed.  79,  17  Sup.  Ct.  Rep.  728; 
Denver  &  R.  G.  R.  Co.  v.  Wilson,  28  Colo. 

6,  02  Pac.  843;  Jamestown  &  N.  R.  Co.  v. 
Jones,  7  N.  D.  619,  76  N.  W.  227,  177  U.  S. 
125,  44  L.  ed.  698,  20  Sup.  Ct.  Rep.  568; 
Minneapolis,  St.  P.  k  S.  Ste.  M.  R.  Co.  ▼. 
Doughty,  208  U.  S.  251,  62  L.  ed.  474,  28 
Sup.  Ct.  Rep.  291. 

Even  under  the  act  of  March  3,  1875,  the 
subsequent  abandonment  or  relinquishment 
of  a  pre-emption  filing  which  was  in  full 
force  and  effect  at  the  time  of  the  grant  to 
the  railroad  company  serves  to  vest  complete 
title  in  the  railroad  company  as  of  the  date 
of  its  grant. 

Jamestown  k  N.  R.  Co.  v.  Jones,  7  N.  D. 
019,  76  N.  W.  227,  177  U.  S.  125,  44  L.  ed. 
098,  20  Sup.  Ct.  Rep.  568;  Bonner  v.  Rio 
Grande  Southern  R.  Co.  31  Colo.  446,  72  Pac. 
1065 ;  Alexander  v.  Kansas  City,  Ft.  S.  k  M. 
R.  Co.  138  Mo.  464,  40  S.  W.  104;  Hamilton 
V.  Spokane  k  P.  R.  Co.  3  Idaho,  164,  28  Pac. 
408;  Wagstaff  v.  Collins,  38  C.  C.  A.  19,  07 
Fed.  3;  Norton  v.  Evans,  27  C.  C.  A.  168, 
49  U.  S.  App.  669,  82  Fed.  804;  Hebert  v. 
Brown,  65  Fed.  2;    Edwards  v.  Begole,  57 

C.  C.  A.  245,  121  Fed.  1;  Moss  v.  Dowman, 
31  C.  C.  A.  447,  60  U.  S.  App.  69,  88  Fed. 
181,  affirmed  in  176  U.  S.  413,  44  L.  ed.  526, 
20  Sup.  Ct.  Rep.  429. 

Even  though  petitioners'  contention  be 
sustained,  they  are  not  entitled  to  recover, 
under  the  doctrine  announced  by  this  court 
in  Roberts  v.  Northern  P.  R.  Co.  168  U.  S. 
1,  39  L.  ed.  873,  15  Sup.  Ct.  Rep.  756;  Den- 
ver k  R.  G.  R.  Co.  V.  Doelz,  49  Colo.  66,  111 
Pac.  505;  Penn  Mut.  L.  Ins.  Co.  v.  Austin, 
168  U.  S.  685,  698,  42  L.  ed.  626,  631, 18  8u^. 
Ct.  Rep.  22^  •,  'NoxlWiiv  ^ ,  ^.  C^.  ^ .  %tss\SJsi^ 
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Sup.  Ct.  Rep.  794;  Texas  ft  P.  R.  Co.  ▼. 
Scott,  87  LJR.A.  94,  23  C.  C.  A.  424,  41  U. 
S.  App.  624,  77  Fed.  726;  Northern  P.  R. 
Co.  ▼.  Murray,  31  C.  C.  A.  183,  59  U.  S.  App. 
487,  87  Fed.  648;  Maffet  ▼.  Quine,  93  Fed. 
347;  King  ▼.  Southern  R.  Co.  119  Fed. 
1017;  LouiBYille  &  N.  R.  Co.  ▼.  Smith,  63 
C.  C.  A.  1,  128  Fed.  1;  Fortune  ▼.  Chesa- 
peake ft  0.  R.  Co.  22  Ky.  L.  Rep.  749,  68 
8.  W.  711;  Buckwalter  v.  Atchison,  T.  ft  S. 
F.  R.  Co.  64  Kan.  403,  67  Pac.  831;  Chicago, 

B.  ft  Q.  R.  Co.  ▼.  Englehart,  57  Neb.  444, 
77  N.  W.  1092;  Kindred  ▼.  Union  P.  R.  Co. 
226  U.  S.  682,  696,  597,  56  L.  ed.  1216,  1220, 
32  Sup.  Ct  Rep.  780. 

Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

Suit  to  quiet  title  to  the  E.  |  of  the  N. 
W.  i  and  the  N.  E.  i  of  the  S.  W.  i  and 
the  N.  W.  i  of  the  S.  E.  i  of  section  20, 
township  38,  range  67  west,  situated  in  the 
city  and  county  of  Denver  (formerly  in 
Arapahoe  county),  state  of  Colorado. 

The  suit  was  brought  in  the  district 
court  of  the  city  and  county  of  Denver, 
against  the  Kansas  Pacific  Railway  Com- 
pany, the  Colorado  Eastern  Railroad  Com- 
pany, and  the  Union  Pacific  Railroad 
Company,  and  removed  on  the  petition  of 
the  latter  company  to  the  United  States  cir- 
cuit court  for  the  district  of  Colorado,  on 
the  ground  of  a  separable  controversy.  A 
motion  to  remand  was  made  and  denied. 
The  railroad  company  answered,  joining  is- 
sue as  to  so  much  of  the  lands  as  constitut- 
ed a  tract  200  feet  in  width  on  each  side 
of  its  road.  It  asserted  title  as  successor 
of  the  Kansas  Pacific  Railway  Company, 
which  had  been  granted  the  tract  as  a  right 
of  way,  it  was  alleged,  by  the  acts  of  Con- 
gress generally  denominated  the  Pacific 
Railroad  acts. 

The  discussion  in  the  case  will  turn  upon 
the  title  of  the  railroad  rather  than  upon 
8 44] the  title  of  petitioners.  There  is  *no 
question  of  their  title  if  that  of  the  respond- 
ent company  be  not  good.  The  circuit  court 
held  that  the  title  of  the  company  was  good, 
and  dismissed  the  bill.  The  circuit  court  of 
appeals  decided  that  the  dismissal  of  the  bill 
was  error;  that  the  court  should  have  rec- 
ognized the  company's  title  to  the  right 
of  way,  and  have  quieted  petitioners'  title 
to  the  remainder.  The  decree  of  the  cir- 
cuit court  was  modified  accordingly.     103 

C.  a  A.  89,  178  Fed.  753. 

The  Pacific  Railroad  acts  have  been  be- 
fore this  court  so  many  tbnes  that  it  seems 
nnneeessary  to  make  further  quotation 
from  them.  The  first  of  them  was  passed 
July  1,  1862  (12  Stat  at  L.  489,  chap. 
220)f  the  geeond  one,  July  2,  1864  ( 13  Stat 
*i  l^  SS^  elmp.  219)t  mad  two  othum  re- 


spectively on  July  3,  1866  (14  Stat  at  L. 
79,  chap.  159),  and  March  3,  1869  (16  Stat 
at  L.  324,  chap.  127).  Their  relation  con- 
stitutes the  controversy  in  the  case,  and, 
simply  stated,  it  is  whether  the  right  <^ 
way  granted  to  the  Leavenworth,  Pawnee, 
&  Western  Railroad  Company,  the  name 
of  which  was  changed  in  1863  to  Union 
Pacific  Railway  Company,  Eastern  Divi- 
sion, and  in  1864  to  the  Kansas  Pacific 
Railway  Company,  terminated  at  the  l(K>th 
meridian  or  extended  westward  of  that 
point  to  Denver.  The  petitioners  contend 
for  the  former;  the  railroad  company,  for 
the  latter. 

The  explicit  contention  of  petitioners  is 
that  the  right  of  way  granted  to  the  Kan- 
sas Pacific  Railway  Company  (we  use  th« 
latest  name)  does  not  extend  to  the  lands 
in  question,  for  that  company,  under  its 
first  name  of  Leavenworth,  Pawnee,  ft  West* 
em  Railroad  Company,  and  all  other  east- 
ern branches  of  the  main  line,  were  au- 
thorized to  build  only  to  the  100th  meri* 
dian,  and  no  farther. 

The  main  line  was,  under  the  act  of  July 
1,  1862,  authorized  to  be  constructed  by 
the  Union  Pacific  Railroad  Company  west- 
ward through  Cheyenne  to  the  western 
boundary  of  Nevada,  and  possibly  farther, 
to  meet  the  Central  Pacific  Railroad,  which 
was  authorized  to  *build  from  tbe[S46 
coast  eastward.  To  the  main  line  so  consti- 
tuted grants  of  land  and  bonds  were  mads 
and  a  right  of  way  was  granted  through 
all  public  lands  "200  feet  in  width  on  each 
side  of  said  railroad  where  it  may  pass 
over  public  lands."  The  initial  point  of 
the  Union  Pacific  was  to  be  the  "100th  me- 
ridian .  .  .  between  the  south  margin 
of  the  valley  of  the  Republican  and  the 
north  margin  of  the  valley  of  the  Platte,  in 
the   territory   of   Nebraska." 

Section  9  of  the  act  authorized  the  Leav- 
enworth, Pawnee,  ft  Western  Railroad  to 
construct  a  road  from  the  Missouri  river 
at  the  mouth  of  the  Kansas  "to  the  afore- 
said point  on  the  100th  meridian  .  .  . 
upon  the  same  terms  and  conditions  in  all 
respects"  as  provided  for  the  main  line. 
The  road  was  required  to  be  so  located 
through  Kansas  as  to  be  between  the  mouth 
of  the  Kansas  river  and  the  designated 
point  on  the  100th  meridian,  and  it  was 
provided  that  the  several  roads  from  Mis- 
souri and  Iowa  authorized  by  the  act  to 
connect  with  the  same  could  make  the  con- 
nection within  the  limits  prescribed  in  tbo 
act,  providing  it  could  be  done  without 
deviating  from  the  general  direction  of  the 
whole  line  to  the  Pacific  coast 

There  is  no  uncertainty  in  the  act  of 
1862.  The  initial  point  of  the  main  line 
wmt  tht  lOMk  uuuidiui,  and  at  that  point 
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the  Leavenworth,  Pawnee,  k  Western  Rail- 
road Company  (now  the  Kanaaa  Pacific 
Railway)  and  other  eastern  branches  were 
to  connect  with  the  main  line. 

The  next  act  is  that  of  July  2,  1864,  and 
on  its  provisions  arise  the  principal  con- 
troversy in  the  case.  It  is  contended  by  the 
respondent  railroad  company  that  the  act 
authorized  the  Kansas  Pacific  Road  (then, 
as  we  shall  see,  the  Union  Pacific  Railroad, 
Eastern  Division)  to  build  westward  of 
the  100th  meridian,  and  granted  it,  be- 
sides certain  sections  of  the  public  lands, 
846]a  right  of  way  *400  feet  wide,  200  feet 
either  side  of  the  center  of  its  track.  Peti- 
tioners oppose  the  contention,  and  insist 
that  the  act  only  aimed  to  provide  for  the 
convenient  connection  of  certain  branch 
roads  with  the  main  trunk  line  at  or  near 
the  100th  meridian,  and  did  not  extend 
a  right  of  way  to  any  branch  beyond  the 
100th  meridian.  Comparing  the  two  acts, 
petitioners  say  that  the  act  of  1862  referred 
solely  to  the  right  of  way  through  public 
lands.  The  act  of  1864  referred  solely  to 
condemnation  of  right  of  way  through  pru 
vote  lands  and  to  granting  facilities  of 
connection  with  the  Union  Pacific  through 
ferries  and  bridges  over  navigable  rivers. 
The  permission  to  build  westwardly,  it  is 
further  urged,  was  not  given  to  all  branch- 
es, but  only  to  such  as  were  made  branches 
by  the  act  of  1864.  The  contentions  are 
earnestly  argued  and  are  made  to  rest 
mainly  on  |  9  of  the  act. 

The  act  of  1864  was  entitled,  "An  Act 
to  Amend"  the  act  of  1862,  and  it  was  pro- 
vided by  I  9  that  **,  .  .  any  company 
authorized  by  ihia  act  to  construct  its  road 
and  telegraph  line  from  the  Missouri  river 
to  the  initial  point  aforesaid  [100th  meri- 
dian] may  construct  its  road  and  telegraph 
line  so  as  to  connect  with  the  Union  Pacific 
Railroad  at  any  point  weaiuxirdly  of  »uch 
initial  point,  in  case  such  company  shall 
deem  such  westward  connection  more  prac- 
ticable or  desirable;  and  in  aid  of  the  con- 
struction of  so  much  of  its  road  and  tele- 
graph line  as  shall  be  a  departure  from  the 
route  hereinbefore  provided  for  its  road, 
such  company  thall  he  entitled  to  all  the 
benefite  and  be  subject  to  all  the  conditions 
and  restrictions  of  this  act:  Provided  fur- 
ther, however,  that  the  bonds  of  the  United 
States '  shall  not  be  issued  to  such  com- 
pany for  a  greater  amount  than  is  herein- 
before provided,  if  the  same  had  united 
with  the  Union  Pacific  Railroad  on  the 
lOOih  degree  of  longitude;  nor  shall  such 
company  be  entitled  to  receive  any  greater 
amount  of  alternate  sections  of  public  lands 
than  are  also  herein  provided."  (Italics 
ours.) 

S47j    *At  the  Umt  Qf  the  pMBMge  of  that 
S7  JU  ed. 


act,  the  Leavenworth,  Pawnee,  k  Western 
Railroad  Company  (now  the  Kansas  Pacific 
Railway  Company)  was  known  as  the  Un- 
ion Pacific  Railroad  Company,  Eastern  Di- 
vision, in  accordance  with  lawful  authority 
given  in  1863.  The  time  for  the  completion 
of  its  line  was  extended,  and  by  the  act  of 
July  3,  1866,  it  was  given  until  December 
1,  1866,  to  file  the  map  of  general  route. 
Upon  filing  the  map  the  lands  along  the 
entire  line  of  the  general  route  were  to  be 
reserved  by  the  Secretary  of  the  Interior. 
It  was  provided  that  the  company  should 
be  entitled  only  to  the  same  amount  of 
bonds  "as  they  would  have  been  entitled  to 
if  they  had  connected  their  said  line  with 
the  Union  Pacific  Railroad  on  the  100th 
degree  of  longitude,  as  now  required  by  law. 
And,  provided  further,  that  said  company 
shall  connect  their  line  of  railroad  and 
telegraph  with  the  Union  Pacific  Railroad, 
but  not  at  a  point  more  than  fifty  miles 
westward  from  the  meridian  of  Denver  in 
Colorado." 

By  applying  very  simple  rules  of  con- 
struction to  these  acts,  and  from  a  con- 
sideration of  their  purpose  and  the  means 
which  were  deemed  necessary  to  accomplish 
that  purpose,  we  should  have  to  reject  the 
contention  of  plaintiffs.  We  are  relieved, 
however,  of  the  necessity  of  a  lengthy  dis- 
cussion, and  one  which  we  might  consider 
necessary,  in  deference  to  the  earnestness 
of  counsel,  by  the  previous  decisions  of  this 
court,  and  may  rest  our  judgment  on  their 
authority. 

The  acts  of  Congress  came  up  for  consid- 
eration and  construction  in  Missouri,  K.  k 
T.  R.  Co.  V.  Kansas  P.  R.  Co.  97  U.  S. 
491,  494,  24  L.  ed.  1095,  1096,  upon  the 
very  points  now  involved.  The  contest  was 
between  the  two  railroad  companies  as  to 
which  was  entitled  to  certain  lands;  wheth- 
er the  Kansas  Pacific  Railway  Company 
took  them  under  the  act  of  1862,  as  amend- 
ed in  1864,  or  whether  the  Missouri,  etc. 
Railway  Company  was  entitled  to  them 
under  a  grant  to  it  made  July  26,  1866. 
It  is  manifest  *that  the  issue  presented[848 
was  an  important  one  and  had  important 
consequences.  The  court  intimated  that  prin- 
ciples and  considerations  upon  which  it 
should  be  decided  affected  other  rights  as 
well  as  those  contested,  and  necessarily 
gave  them  a  proportional  consideration. 
The  opinion  demonstrated  it.  It  was  de- 
cided that  the  act  of  1862  and  that  of 
1864  practically  constituted  one  aet,  and 
the  enlargement  by  the  latter  of  the  grant 
made  by  the  former  took  effect  at  the  date 
of  the  former;  and  "this  was  done,"  it  was 
said,  "not  by  words  of  a  new  and  an.  ajl* 
ditional  grant,  \>ut  \>7  a  ^\v%.Ti\sb  ^\  -^^^^  Va. 
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there  used  words  of  larger  import."  It  was 
further  decided  that  the  act  of  1864  "au- 
thorized the  plaintiff  [the  Kansas  Pacific 
Railway  Company]  to  construct  its  road 
and  telegraph  line  so  as  to  connect  with 
the  Union  Pacific  road  at  a  point  west  of  its 
initial  point,  in  case  it  deemed  such  west- 
ward connection  more  practicable  or  de- 
sirable." This  is  the  language,  it  will  be 
observed,  of  §  9  of  the  act  of  1804.  The 
court  used  it  as  the  best  means  of  express- 
ing the  purpose  of  the  act. 

In  United  States  v.  Kansas  P.  R.  Co. 
99  U.  S.  455,  25  L.  ed.  289,  the  extent  of 
the  grant  made  by  the  acts  of  1862  and 
1804  again  came  up  for  decision,  and  upon 
issues  more  pertinent  to  the  present  con- 
troversy, if  possible,  than  those  in  the 
other  case.  The  case  concerned  the  extent 
of  the  lien  of  the  government  and  the  lia- 
bility of  the  company  for  5  per  cent  of  the 
net  earnings  of  that  portion  of  the  road 
of  the  company  west  of  the  100th  meridian. 
The  answer  was  considered  as  turning  on 
the  construction  of  §  9,  supra.  Comment- 
ing on  its  provisions,  the  court  said:  "It 
thus  appears  that  whilst  the  company  was 
authorized  to  extend  its  road  west  of  the 
100th  meridian,  if  it  saw  lit  so  to  do,  it 
was  entirely  in  its  option;  and  if  it  did,  it 
was  not  to  expect,  or  have,  any  subsidy  of 
government  bonds  for  such  extension." 
349]  *The  road  was  actually  built  to  Den- 
ver, 245  miles  beyond  the  100th  meridian, 
and  upon  this  part  of  the  road  the  govern- 
ment claimed  a  lien  as  well  as  upon  the  road 
cast  of  the  meridian.  Passing  on  the  claim, 
the  court  said:  "A  material  question  in 
this  case  is  whether  the  whole  line  to  Den- 
ver, or  only  the  line  which  the  company 
was  first  authorized  to  construct  (which 
terminated  at  the  100th  meridian),  is  li- 
able to  the  lien  for  the  government  sub- 
sidy, and  the  payment  of  5  per  cent  of  net 
earnings."  Answering  the  question,  it  was 
observed:  "From  a  careful  examination  of 
the  statutes  relating  to  this  subject,  we  are 
of  opinion  that,  whilst,  as  to  its  entire 
line,  the  company,  in  the  words  of  the  9th 
section  of  the  act  of  1804,  is  'entitled  to  all 
the  benefits  and  subject  to  all  the  condi- 
tions and  restrictions  of  the  act,'  and  is 
bound  to  furnish  transportation  and  tele- 
graphic accommodations  to  the  government 
on  the  usual  terms,  yet  that  the  subsidy 
bonds  granted  to  the  company,  being  grant- 
ed only  in  respect  of  the  original  road, 
terminating  at  the  100th  meridian,  are  a 
lien  on  that  portion  only;  and  that  the  5 
per  cent  of  the  net  earnings  is  only  de- 
mandable  on  the  net  earnings  of  said  por- 
tion." See  also  United  States  v.  Union 
P.  R.  Co.  148  V.  8.  562,  37  L.  ed.  660,  13 
Sup.   Ct  Rep.   724;  KMjms  P.  R.  Co.  T. 


Dunmeyer,  113  U.  S.  629,  28  L.  ed.  1122,  6 
Sup.  Ct.  Rep.  566. 

It  may  be  said  that  Union  P.  R.  Co.  ▼. 
Harris,  215  U.  S.  386.  54  L.  ed.  246, 
30  Sup.  Ct.  Rep.  138,  puts  a  different  con- 
struction upon  the  acts  of  1862  and  1864 
from  that  received  in  the  cases  cited,  and, 
it  must  be  admitted,  there  is  language  in 
the  opinion  which  may  be  so  understood; 
but  that  it  was  not  so  intended  is  made 
clear  by  Kindred  v.  Union  P.  R.  Co.  225 
U.  S.  582,  56  L.  ed.  1216,  32  Sup.  Ct.  Rep. 
780,  where  it  is  again  declared  that  under 
congressional  authority  the  route  of  the 
road  was  changed  so  that  its  connection 
with  the  Union  Pacific  Railroad  would  be 
made  at  a  point  farther  west  than  was 
originally  intended. 

*These  cases  decided  that  theKan8as[860 
Pacific  Railway  Company  had  a  right  to 
build  west  of  the  100th  meridian.  It  is 
not  necessary,  therefore,  to  consider  the 
special  features  of  the  acts  upon  which  pe- 
titioners rest  their  contention  that  the 
Kansas  Pacific  had  no  such  right.  The 
basic  one,  however,  we  will  mention,  lest 
it  be  thought  that  we  have  overlooked  it 
or  have  not  properly  estimated  its  force.  It 
is  that  the  acts  of  1862  and  1864  should 
not  be  considered  and  construed  as  one 
aci;  that  though  their  provisions  had  re- 
lation in  some  instances,  in  others  they 
had  independent  effect.  Section  9,  it  is 
contended,  is  of  the  latter  character,  and  is 
given  a  specific  application  by  the  proviso, 
which  is  in  the  following  words:  "And 
provided  further,  that  any  company  au- 
thorized by  this  act  [italics  ours]  to  con- 
struct its  road  and  telegraph  line  from  the 
Missouri  river  to  the  initial  point  afore- 
said, may  construct  its  road  and  telegraph 
line  so  as  to  connect  with  the  Union  Pacific 
Railroad  at  any  point  westwardly  of  such 
initial  point."  It  is  contended  that  these 
words  exclude  the  Kansas  Pacific  Railway 
Company  because  the  only  two  railroads 
authorized  by  "this  act"  to  be  constructed 
were  the  Sioux  City  Railroad  (§  17)  and 
the  Burlington  &  Missouri  River  Railroad 
(§18).  But  that  the  words  "this  act" 
should  have  such  limited  application  was 
necessarily  involved  in  the  other  cases  and 
was   adversely   decided. 

We  have  seen  that  the  act  of  July  3, 
18G6,  extended  the  time  of  the  Union  Pa- 
cific Railroad  Company,  Eastern  Division 
(now  the  Kansas  Pacific),  to  file  its  map 
of  general  route,  and  provided  for  a  reser- 
vation of  land  all  along  the  route;  but  it 
also  provided  that  the  company  should  be 
entitled  only  to  the  same  amount  of  bonds 
as  it  would  have  been  entitled  to  if  it  had 
connected  its  line  "with  the  Union  Pacific 
^ilrof^^  ofi  the  100th  degree  of  longitude, 
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OB  now  required  by  law,"  (Italics  ours.) 
It  is  insisted  by  petitioners  that  tliis  pro- 
851] vision  is  a  legislative  construction  *of 
the  act  of  1864,  and  "conclusive  upon  the 
point  that  it  was  defendant's  [Kansas  Pa- 
cific Railway,  then  Union  Pacific  Railroad, 
Eastern  Division]  duty,  at  the  date  of  said 
act,  to  unite  with  the  U.  P.  R.  R.  at  the 
100th  meridian,  and  has  the  same  effect  as  a 
special  enactment  of  that  date  to  that  ef- 
fect." The  circuit  court  of  appeals  re- 
jected this  contention,  and  construed  the 
provision  not  as  requiring  the  connection  of 
the  road  to  be  at  the  given  meridian,  but 
as  declaring  that  there  should  not  be  is- 
sued to  the  company  bonds  for'  a  greater 
amount  than  if  there  had  been  a  union 
with  the  Union  Pacific  at  that  point.  And 
this  necessarily  must  have  been  determined 
to  be  the  true  construction  in  the  cited 
cases.  We  have  said,  perhaps  with  un- 
necessary repetition,  that  all. the  acts  were 
under  consideration  in  those  cases  and  their 
true  relation  and  meaning  decided. 

Tliere  are  specific  contentions  addressed 
to  the  grant  of  the  right  of  way.  Some 
of  them  involved  the  element  that  the  acts 
of  Congress  granted  no  right  to  the  Kan- 
sas Pacific  Railway  Company  to  build  west 
of  the  100th  meridian.  That  we  have  dis- 
posed of.  Some  of  them  are  based  on  the 
following  propositions:  (1)  that  a  grant 
of  the  right  of  way  cannot  be  implied;  it 
must  actually  exist  in  express  words;  (2) 
it  cannot  be  implied  from  the  use  of  the 
word  "  'benefits/  "  as  there  are  many  other 
benefits  in  the  same  act  to  which  that  word 
more  aptly  applies;  (3)  it  is  shown  by  the 
act  that  it  never  was  intended  to  apply  to 
the  right  of  way.  The  last  two  contentions 
may  be  immediately  rejected.  The  act 
manifestly  applies  to  a  right  of  way,  and 
there  is  no  distinction  made  between  "bene- 
fits," for  the  language  is  "shall  be  entitled 
to  all  the  benefits,"  save  that  of  receiving 
bonds.  A  right  of  way  is  a  substantial  and 
obvious  benefit.  St.  Joseph  k  D.  C.  R.  Co. 
▼.  Baldwin,  103  U.  S.  426,  430,  26  L.  ed. 
578,  579. 

There  are  two  other  contentions  which 
deserve  more  extended  comment.  They  are, 
852]  (a)  ''that  the  act  of  1864,  'being  sim- 
ply an  option  offered  to  certain  roads  to 
build  westward ly,"  etc.,  it  must  be  shown 
that  they  accepted  said  option  by  filing 
maps  thereunder,  changing  the  old  route, 
and  designating  the  new  one.  (b)  "That  the 
grant  of  a  right  of  way  is  necessarily  in 
the  nature  of  a  float,  although  a  grant  in 
prasenti,  like  a  military  land  warrant.  It 
becomes  fixed  only  by  filing  a  map  of  defi- 
nite location  or  by  actual  construction."       I 

In  reply  to  these  contentions  the  respond- 1 
ent  company  insists  that  Dclther  a  map  of 
S7  JJ.  ea. 


general  location  nor  of  general  route  was 
necessary  to  the  acquisition  of  a  right  of 
way;  that  actual  construction  would  se- 
cure it.  The  evidence  as  to  filing  maps  it 
somewhat  uncertain.  The  circuit  court  of 
appeals  in  its  opinion  says:  "There  waa 
some  evidence  indicating  that  a  map,  show- 
ing the  general  route  of  the  railroad  west- 
wardly  to  the  eastern  Colorado  line,  waa 
filed  with  the  Secretary  of  the  Interior 
prior  to  November  30,  1866,  the  date  not 
being  more  definitely  stated;  that  a  map 
showing  the  general  route  from  the  eastern 
Colorado  line  to  Denver  was  accepted  by 
that  officer  November  30,  1866,  and  that  a 
map  showing  the  definite  location  of  the 
railroad  to  Denver  was  filed  in  the  land 
office  of  Denver  September  24,  1870;  but 
none  of  these  maps,  nor  any  better  state- 
ment of  what  was  shown  thereon,  was  of- 
fered in  evidence." 

It  is,  however,  admitted  by  petitionerSy 
that  a  right  of  way  could  be  acquired  by 
actual  construction  of  the  road,  and  the 
railroad  company  finally  rests  its  title  on 
actual  construction  of  the  road  under  the 
granting  acts.  It  admits  that  "the  line  of 
railroad  was  not  definitely  located  until 
the  actual  construction  thereof."  But  it 
is  contended  that  upon  its  construction 
"the  right  of  way  attached  to  the  line  as  so 
constructed,  but  took  effect  as  of  the  data 
of  the  act  of  1864."  In  other  words,  it  is 
contended  that  the  right  of  way  granted 
by  the  acts  is  given  definite  location  and 
precision  by  the  construction  of  the  road, 
and  'extends  to  the  width  of  200  feet[85S 
from  the  center  line  of  the  track.  This  con- 
tention is  supported  by  the  decisions  of  this 
court.  Northern  P.  R.  Ca  v.  Smith,  171 
U.  S.  260,  43  L.  ed.  157,  18  Sup.  Ct.  Rep. 
794.  See  also  Northern  P.  R.  Co.  v.  Town- 
send,  190  U.  S.  267,  47  L.  ed.  1044,  23  Sup 
Ct.  Rep.  671.  The  road  was  actually  con- 
structed through  Denver  and  to  a  connection 
with  the  Union  Pacific  at  Cheyenne  and 
over  the  lands  in  controversy  in  1870,  and 
has  been  in  operation  ever  since.  But  the 
right  of  way  to  its  full  width  has  not  been 
occupied  and  used.  This,  however,  makes  no 
difference.  See  cases  cited  immediately 
above,  and  Northern  P.  R.  Co.  v.  Basse,  197 
U.  S.  9,  49  L.  ed.  642,  25  Sup.  Ct.  Rep.  305; 
Missouri,  K.  &  T.  R.  Co.  v.  Cook,  163  U.  8. 
491,  497,  41  L.  ed.  239,  241,  16  Sup.  Ct.  Rep. 
1093. 

In  this  connection  it  it  to  be  remembered 
that  the  grant  of  the  right  of  way  differed 
from  the  grant  of  alternate  odd-numbered 
sections  in  that,  while  both  were  expressed 
in  the  words  of  a  grant  in  prefBeenii,  the 
former  was  without  limitation  or  excep- 
tion, while  the  lattisT  ^aa  «x:v^«lil^:)  Tfia^% 
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it  should  not  include  any  lands  which,  al- 
though public  at  the  date  of  the  grant, 
were  sold,  reserved,  or  otherwise  disposed 
of  by  the  United  States,  or  to  which  a  pre- 
emption or  homestead  claim  had  attached, 
at  the  date  of  definite  location.  Of  such 
a  difference  between  an  unconditional  grant 
of  a  right  of  way  and  a  qualified  grant  of 
alternate  odd-numbered  sections  this  court 
sidd,  in  St.  Joseph  &  D.  C.  R.  Co.  r,  Bald- 
win, supra:  "The  uncertainty  as  to  the 
ultimate  location  of  the  line  of  the  road  is 
recognized  throughout  the  act;  and  where 
any  qualification  is  intended  in  the  opera- 
tion of  the  grant  of  lands,  from  this  circum- 
stance, it  is  designated.  Had  a  similar 
qualification  upon  the  absolute  grant  of  the 
right  of  way  been  intended,  it  can  hardly 
be  doubted  that  it  would  have  been  ex- 
pressed. The  fact  that  none  is  expressed  is 
conclusive  that  none  exists.  We  see  no  rea- 
son, therefore,  for  not  giving  to  the  words  of 
86 4] present  grant  with  respect  to  the  *right 
of  way  the  same  construction  which  we 
should  be  compelled  to  give,  according  to 
our  repeated  decisions,  to  the  grant  of  lands 
had  no  limitation  been  expressed.  We  are 
of  opinion,  therefore,  that  all  persons  ac- 
quiring any  portion  of  the  public  lands,  aft- 
er the  passage  of  the  act  in  question,  took 
the  same  subject  to  the  right  of  way  con- 
ferred by  it  for  the  proposed  road." 

Petitioners  rely  upon  adverse  possession, 
established,  as  it  is  contended,  under  the 
statute  of  Colorado  by  the  payment  of  taxes, 
and  invoke  in  connection  with  such  adverse 
possession  the  act  of  June  24,  1912,  entitled, 
"An  Act  to  Legalize  Certain  Conveyances 
Heretofore  Made  by  the  Union  Pacific 
Railroad  Company."  [37  Stat,  at  L.  138, 
chap.  181.] 

Section  1  of  the  act  legalizes  all  convey- 
ances made  by  the  railroad  and  railway 
companies  to  which  grants  of  a  right  of 
way  have  been  made,  as  we  have  stated,  to 
the  extent  that  the  conveyances  "would 
have  been  legal  or  valid  if  the  land  involved 
therein  had  been  held  by  the  corporation 
making  such  conveyance  or  agreement  un- 
der absolute  or  fee-simple  title."  It  is  fur- 
ther provided  that  where  adverse  possession 
is  claimed  of  any  part  of  such  right  of  way 
under  the  laws  of  the  state  where  the  land 
is  situated,  such  adverse  possession  shall 
have  the  same  effect  as  though  the  right 
of  way  had  been  granted  absolutely  or  in 
foe  simple,  instead  of  being  granted  as  a 
right  of  way.  Of  the  effect  of  this  act  we 
are  not  called  upon  to  express  an  opinion 
other  than  to  say  that  it  cannot  avail  pe- 
titioners, for  the  record  shows  that  the  re- 
spondent  eompany  also  returned  the  right 
of  wmj^  for  tMXMtion  Bad  ptiid  the  taxes 


thereon.    In  that  respect  the  parties  arc  on 
an  equal  footing. 
Decree  affirmed. 

Mr.   Justice   Holmes   and   Mr.   Justice 
Pitney  took  no  part  in  the  decision. 
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COMPANY,  Mercantile  Trust  Company, 
Henry  Yeackel  and  Flora  Yeackel,  His 
Wife;  Wilbur  S.  Badley  and  Florence  Bad- 
ley,  His  Wife;  C,  D.  Wise  and Wise, 

His  Wife;  and  R.  D.  McCully,  Appts., 

V. 

UNITED  STATES  OF  AMERICA. 

(See  S.  C.  Reporter's  ed.  356^67.) 

Boundaries  —  of  Indian  reservation  — 
locative  calls  —  mountain  range. 

1.  The  conspicuousness  as  a  landmark  of 
the  main  ridge  of  the  Cascade  mountains 
requires,  when  determining  the  boundaries 
of  the  Yakima  Indian  Reservation,  which 
are  defined  in  the  treaty  of  June  9,  1855 
(12  Stat  at  L.  951),  as  beginning  at  the 
junction  of  the  Yakima  and  Attahnam  riv- 
ers, and  proceeding  westerly  to  the  forks  of 
the  latter,  and  along  its  southern  tributary 
to  the  Cascade  mountains,  thence  "southerly 
along  the  main  ridge  of  said  mountains, 
passing  south  and  east  of  Mount  Adams,  to 
the  spur  whence  flows  the  waters  of  the 
Klickitat  and  Pisco  rivers,"  thence  down 
said  spur,  followkig  certain  divides,  to  the 
Yakima  river,  thence  up  that  river  to  the 

glace  of  beginning,  that  such  main  ridge 
e  deemed  the  western  line  of  the  reserva- 
tion, although  this  may  be  inconsistent  with 
some  of  the  calls  for  less  conspicuous  land- 
marks in  the  northern  and  southern  bound- 
aries. 

[For  other  cases,  see  Boundaries,  IV.  d.  In 
Digrest  Sup.  Ct.  1908.] 

Public  lands  —  railroad  land  grants  — 
bona  fide  purchasers  or  settlers. 

2.  The  Northern  Pacific  Railroad  Com- 
pany and  its  successor,  or  their  respective 
vendees  of  lands  which  were  patented  in 
the  mistaken  belief  that  they  were  public 
lands  granted  to  the  railroad  company  by 
the  act  of  July  2,  1864  (13  Stat,  at  L. 
365,  chap.  217),  while  in  fact  they  formed 
a  part  of  the  Yakima  Indian  Reservation, 
under  the  treaty  of  June  9,  1855,  with  the 
Yakimas,  are  not  entitled  to  the  protection 
accorded  by  the  act  of  March  2,  1896  (29 
Stat  at  L.  42,  chap.  39,  U.  S.  Comp.  Sut. 
1901,  p.  1603),  §  1,  or  the  act  of  December 
21,  1904  (33  Stat,  at  L.  595,  chap.  22),  to 
bona  fide  purchasers  or  settlers. 

[For  other  cases,  see  Public  Lands,  I.  e,  2,  1, 
In  Digest  Sap.  Ct.  1908.] 

Limitation  of  actions  —  public  lands  — 

suit  to  cancel  patent. 

3.  The  defense  of  the  statute  of  limita- 


Note. — As  to  land  grants  to  railroadi 
see  note  to  Kansas  P.  R.  Co.  v.  Atchison, 
T.  4  8.  F.  R.  Co.  28  L.  ed.  U.  S.  794. 
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tioDi  under  th«  met  of  Much  S,  18S1   (26  154,  3«  L.  ed.  8S4,  12  Sup.  Ct  Rep.  57S; 

SUt.   ftt   L.    1W3,   chap.   669,   u  unended.  United  BUUi  t.  Ameriema  BeU  Telei*.  Co. 
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Northern  Puifle  Rnilnwd  Comfmnj  bj  the  204,  49  L.  ed.  726,  26  Sap.  Ct  Bep.  42*1 

art    of    Julv   E,    IBM,    while    In    fact   thej  United  StatM  t.  Clnrk,  200  U.  8.  008,  H 

formad  part  of  the  Yaklnw  IndUn  Boerra-  L.  ed.  610,  S6  Snp.  Ct.  Rep.  340. 
tion,   upder  the   treaty   of   June   9,    1SS6,       Defenduta  are  bona  fide  purehaaen,  and 
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d.  tnDUert  Sep.  CL  1908.]  of  March  2,  1896. 

Pom.  £q.  Jut.  ||  724,  767,  774;  United 

[No.  60a]  BUtea  t.  Clark,  200  U.  8.  601,  60  L.  ed.  61S, 

E6  Sup.  CL  Bep.  340;  United  SUtM  t.  De- 

Argued  January  8  and  9,  1913.     Decided  troit  Timber  k  Lumber  Co.  200  U.  8.  321, 

February  24,  191S.  BO  L.  ed.  499,  26  Bup.  Ct.  Rep.  282;  United 

SUtee  *.  Calitorais  i,  0.  Land  Co.  192  U. 

APPEAL  from  the  United  SUtei  Cirenit  8.  36fi,  48  L.  ed.  478,  24  Sup.  Ct.  Rep.  286. 
Court  of  Appeal!  for  the  Ninth  Cir-       There  can  be  no  queatjon  ai  to  the  power 

cuit  to  review  a  decree  which   affirmed  a  ot  Congreaa  to  grant  a  perfect  title  to  lands 

decree  of  the  Circuit  Court  tor  the  Eaetem  forming  a  part  of  an   Indian  reaerration. 

DiBtriet  of  Washington,  annulling  patents  Not  only  may  it  grant  the  fee,  but  it  may  de- 

iisued  under  the  suppeaed  authority  of  a  prive  the  Indians  of  their  right  to  occupy 

rsilroad   land  grant.     Affirmed.  the  lands  granted. 

See  same  case  below,  112  C.  C.  A.  369,       Missouri,  K.  A  T.  B.  Co.  v.  Roberts,  1S8 

191   Fed.  947.  U.  8.  116,  38  L.  ed.  379,  14  Sup.  CL  Rep. 

Tlie  facts  are  stated  in  the  opinion.  49C. 
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tack. 

Weat  T.  Cochran,  17  How.  403,  16  L.  ed. 
110;  Cragin  ».  Powell,  128  U.  a  •9],  32  L. 


Fed.  601),  tbU  court  hsa  adverted  to  the 
question     whether     the    grantee     company 
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See  aUo  United  Btatee  t.  San  Jacinto  Tin    '^*^^.f^^^<^  ■»•  •''PP»<^  from  indem- 
Co.  126  U.  S.  278,  300,  31  L.  ed.  747,  7M,  8    "'Sl^  *^  *.    .  i.    -.  .■        v        *i. 
Sno   Ct  Hen   860  *  statute  of  Umitationa  bars  the  suit 
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Relief  must  be  denied   unices  there  is  a        .      .     -.  . 

...  ,  .....        prior  to  its  commencement. 

fullness  of  proof  o    the  fraud  or  th.mi.tdce        ^  g^^^  ,    Ch.ndler-Dunbar  Wate. 

re  .ed  upon,  of  which  the  proof  in  th»  case    p^,^  ^   ^^  „   ^  ^^  ^ 

falU  very  far  short.  _       _.    _         ,. 

Colorado  Coal  &  I.  Co.  t.  United  States,    *'''■  ^  ^^-  "'• 
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131;  United  States  v.  Dea  Moines  Nav.  A  R.  I  argued  the  the  cause,  and,  with  Mr.  6.  W. 
Co.  148  U.  B.  ilO,  36  L.  ed.  1099, 12  Sup.  CL    Williams,  tiled  a  hriel  1<»  «.\fv«V\>Av 
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rect  was,  of  course,  only  prima  facie.  It  was 
not  merely  overbalanced;  it  was  actually 
destroyed  by  the  evidence  in  the  case.  As 
soon  as  it  became  apparent  that,  in  viola- 
tion of  their  plain  duty  and  of  their  written 
instmctions,  the  surveyors  had  made  no  in- 
quiry into  the  basis  of  the  Indians'  claim, 
and  that,  in  gross  misconception  or  disre- 
gard of  the  treaty,  they  had  assumed  it  was 
their  function  at  all  hazards  to  avoid  cross- 
ing the  Klickitat  river, — as  soon  as  this  ap- 
peared, the  foundation  of  the  presumption 
collapsed. 

Moffat  ▼.  United  States,  112  U.  S.  24,  28 
L.  ed.  623,  5  Sup.  Ct.  Rep.  10. 

The  defense  of  bona  fide  purchase  is  an  af- 
firmative defense  which  must  be  strictly  al- 
leged. And  the  burden  rests  upon  those  who 
allege  it  to  substantiate  every  allegation  by 
strict  proof. 

Boone  ▼.  Chiles,  10  Pet.  177,  211,  9  L.  ed. 
388,  400. 

The  equity  of  a  bona  fide  purchaser  for 
value  without  notice  will  not  prevail  against 
a  prior  equal  equity  unless  supported  by  the 
legal  title.  In  this  case  the  legal  title  is 
still  held  by  the  United  SUtes  in  trust  for 
the  Indians.  The  land  had  been  set  aside 
for  the  Indians  by  the  supreme  law  of  the 
land.  The  Land  Department,  therefore,  was 
impotent  to  convey  any  part  of  it,  and  the 
issuance  of  the  patents  did  not  disturb  the 
title.  The  patents  were  not  merely  voida- 
ble; they  were  absolutely  void. 

United  Stotes  ▼.  Winans,  198  U.  S.  371,  49 
L.  ed.  1089,  25  Sup.  Ct.  Rep.  682;  Mullan 
T.  United  Stotes,  118  U.  S.  271,  30  L.  ed. 
170,  6  Sup.  Ct  Rep.  1041;  United  Stotes  ▼. 
Stone,  2  Wall.  525,  535,  17  L.  ed.  765,  767 ; 
Burfenning  v.  Chicago,  St.  P.  M.  &  0.  R.  Co. 
163  U.  S.  321,  41  L.  ed.  175,  16  Sup.  Ct 
Rep.  1018;  Morton  v.  Nebraska,  21  Wall. 
660,  22  L.  ed.  639,  12  Mor.  Min.  Rep.  451. 

None  oi  the  defendants  can  even  plausibly 
pretend  to  be  a  bona  fide  purchaser  in  the 
peculiar  tense  of  the  congressional  enaet- 


Qertgens  t.  0*Connor,  191  U.  S.  237,  242, 
48  L.  ed.  163,  167,  24  Sup.  Ct  Rep.  94; 
United  States  t.  Southern  P.  R.  Co.  184  U. 
S.  49.  52,  46  L.  ed.  425,  426,  22  Sap.  Ct 
Rtp.  2S5. 

The  Indian's  right  of  occupancy  baa  al- 
ways been  held  to  be  sacred:  something  not 
to  be  taken  from  bim  except  by  bis  eoasent 
aad  tbea  upon  saeb  consideration  as  shall  be 
agreed  upon. 

iMLToiwortb,  K  4  G.  R.  Co.  ▼.  United 
Stotca,  92  U.  S.  733.  742,  23  K  ed.  634,  638; 
MiammoiM  f.  Hitcbcodc,  185  U.  S.  373,  389, 
##£..•£  4^  MX  tt&9uCtRqpL  650. 


Mr.  W.  y.  Tanner,  Attorney  General  of 
Washington,  and  Mr.  R.  E.  Campbell,  Aa- 
sistant  Attorney  General,  filed  a  brief  for 
the  stote  of  Washington. 

Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

Bill  in  equity  by  the  United  Stotes  to 
annul  paten  to  issued  Biay  10,  1895,  and 
January  6,  1896,  to  the  Northern  Pacifie 
Railroad  Company,  and  March  5,  1901,  and 
January  4,  1904,  to  ito  successor,  the  North- 
ern Pacific  Railway  Company,  for  oertoin 
described  lands.  The  foundation  of  the  bill 
is  that  the  patento  were  issued  by  mistake 
as  public  lands  granted  to  the  railroad  com- 
pany under  the  act  of  Congress  dated  July 
2,  1864  (13  Stot  at  L.  365,  chap.  217),  the 
lands  actually  being,  it  is  alleged  by  the 
government,  part  of  the  Yakima  Indian 
Reservation  under  a  treaty  with  the  Yaki- 
mas  of  June  9,  1855  (12  Stot  at  L.  951), 
ratified  March  8,  1859,  and  proclaimed  l:^ 
the  President  April  18,  1859. 

There  is  no  question  made  of  the  title  of 
the  railroad  and  railway  companies,  or  of 
their  respective  vendees,  other  than  as  tbe 
lands  fall  within  or  without  the  reserration. 
If  they  were  within  the  boundaries  of  iba 
reservation,  they  were  lands  of  the  Indians; 
otherwise,  public  lands  of  the  United  Stotes, 
and  passed  to  the  companies,  respectively, 
under  the  act  of  Congress  and  the  patento 
issued  in  pursuance  thereof. 

The  question  then  is,  What  were  tba 
boundaries  of  the  reservation?  or — to  use 
the  present  tonse  as  the  more  convenient— 
what  are  the  boundaries  of  the  reservation? 

By  article  1  of  the  treaty  the  Indiana 
ceded,  relinquished,  and  conveyed  to  tbe 
United  States  a  tract  of  land  which  was 
explicitly  described,  reserving  by  article  2, 
from  the  tract,  the  land  included  witbia 
the  following  boundaries: 

*Commencing  on  the  Yakima  river,  at[S57 
tbe  mouth  of  the  Attohnam  river;  tbenee 
westerly  along  said  Attohnam  river  to  tbe 
forks;  tbenee  along  the  southern  tributary 
to  tbe  Caaeade  mountains:  thence  southerly 
along  tbe  main  ridge  of  said  mountains, 
passing  sooth  and  east  of  Mount  Adams* 
to  tbe  spnr  whence  fiows  the  wators  of  tbe 
Klickitot  and  Pisco  rivers;  thence  down 
said  spur  to  the  divide  between  the  walers 
of  said  rivers;  thence  along  aaid  divide  to 
tbe  divide  separating  tbe  wators  of  tbe 
SatasB  river  from  those  fiowing  into  tbe  Co- 
lumbia river;  thence  along  said  divide  to 
tbe  main  Yakima.  8  miles  below  the  month 
of  tbe  Sataas  river:  and  thence  up  tbe 
Yakima  river  to  the  place  of  beginning. 

All  of  tbia  tract,  it  is  provided.  '^sbaU 
be  set  apart,  and,  so  far  as  necessary,  snr- 
▼sysd  and  suiiked  oiit»  for  tbe  ezdhisiin 
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use  and  benefit*'  of  the  Indians,  m  an  In- 
dian reservation. 

It  will  be  observed  that  the  calls  in  the 
description  of  the  tract  reserved  are  very 
confident,  and  seem  to  assure  certainty  by 
prominent  and  unmistakable  natural  monu- 
ments. Controversies,  however,  almost  im- 
mediately arose,  the  Indians  contending  for 
one  location  of  the  calls  and  enterprising 
settlers  contending  for  another.  The  Inte- 
rior Department  ordered  a  survey,  which 
was  made,  and  which  is  known  in  this  rec- 
ord as  the  Schwartz  survey.  Upon  this  the 
title  of  appellants  depends.  The  discontent 
of  the  Indians  continued  and  another  sur- 
vey was  ordered  by  the  Interior  Depart- 
ment to  be  made  by  £.  C.  Barnard.  This 
sui'vey  is  the  foundation  of  the  bill  and  of 
the  contention  of  the  government.  It  was 
niade  and  reported  to  the  Interior  Depart- 
ment with  a  map  delineating  the  exterior 
boundaries  of  the  reservation.  This  report 
i%as  transmitted  to  the  Speaker  of  the 
House  of  Representatives  with  a  draft  of  a 
bvl/  granting  authority  for  the  detail  by 
tlie  Secretary  of  the  Interior  of  an  Indian 
inspector  to  negotiate  an  agreement  with 
Sbttjthe  Indians  for  the  adjustment  *of  their 
claim  for  the  lands  embraced  in  the  tract 
claimed  by  them,  containing  293,837  acres, 
as  bhown  by  the  Barnard  report;  that  is, 
for  lands  without  the  Schwartz,  but  within 
the  Barnard,  survey. 

In  pursuance  of  the  recommendation  of 
the  Secretary  of  the  Interior,  Congress,  on 
December  21,  1904,  enacted  the  statute 
que  ted  Ln  the  margin. f 

After  the  passage  of  the  act  the  govern- 
R«L*nt  demanded  a  reconveyance  of  the  lands, 
mViich  was  refused.  This  suit  was  then 
b.  ought. 

The  controversy  in  the  case,  therefore, 
turns  upon  which  of  the  surveys,  Schwartz's 
01  Barnard's,  correctly  marks  the  bounda- 
ri^  of  the  reservation.  The  difference  in 
the  surveys  amounts  to  293,837  acres.  The 
ai/d  entered  a  decree  canceling  the  patents, 
ci'/cuit  court  accepted  the  Barnard  survey 


The  decree  was  affirmed  by  the  circuit  court 
of  appeals.  112  C.  0.  A.  359,  191  Fed.  947. 
*The  special  controversy  in  the  case  is[S59 
the  location  of  the  western  boundary  of  the 
reservation.  But,  as  partly  determinative 
of  that,  the  western  point  of  the  northern 
boundary  must  be  considered.  The  north- 
ern boundary  of  the  reservation  commences 
at  the  junction  of  the  Yakima  and  Attah- 
nam  rivers  and  proceeds  to  the  forks  of 
the  latter,  and  along  its  southern  tributary 
to  the  "Cascade  mountains."  What  consti- 
tutes the  Cascade  mountains  is  the  first 
serious  dispute  in  the  case.  The  appellants 
contend  that  the  mountains  are  given  loca- 
tion by  the  termination  of  the  southern 
tributary  of  the  Attahnam  river.  In  other 
words,  the  headwaters  of  that  tributary 
mark  the  Cascade  mountains.  But  the  next 
call  is  to  be  considered.  By  that  call  the 
line  is  to  run  "southerly  along  the  main 
ridge  of  said  mountains;"  and,  as  said  by 
the  circuit  court,  the  line  must  reach  tlie 
main  ridge  to  run  southerly  along  it.  The 
court  erred,  appellants  contend,  by  assum- 
ing that  the  treaty  makers  meant  to  desig- 
nate the  main  ridge  of  the  mountains  in- 
stead of  a  ridge  of  the  mountains.  We 
cannot,  of  course,  reproduce  all  of  the  ar- 
gument of  counsel.  It  is,  in  effect,  that 
the  treaty  makers  meant  what  they  said, 
that  their  knowledge  was  not  imperfect, 
that  they  knew  where  the  waters  of  the 
Attahnam  river  terminated,  and  they  turned 
south  from  there  along  "that  ridge  of  those 
mountains"  in  which  they  found  themselves. 
Assuming  this,  it  is  said,  "every  difficulty 
in  following  the  calls  of  the  treaty  at  once 
disappears."  But  the  difficulties  do  not  dis- 
appear; they  multiply,  and  mountains  and 
rivers  appear  to  conflict  in  their  testimony. 
The  next  call  must  be  changed  to  be  ac- 
commodated to  counsels'  view.  That  call, 
in  full,  is  this:  "Thence  southerly  along 
the  main  ridge  of  said  mountains  [Cascade 
mountains],  passing  south  and  east  of 
Mount  Adams,  to  the  spur  whence  flows  the 
waters  of  the  Klickitat  and  Pisco  rivers." 


tSec.  1.  That  the  Secretary  of  the  In- 
terior be,  and  he  is  hereby,  authorized  and 
directed,  as  hereinafter  provided,  to  sell  or 
dispose  of  unallotted  lands  embraced  in  the 
Yakima  Indian  Reservation  proper,  in  the 
state  of  Washington,  set  aside  and  establish- 
ed by  treaty  with  the  Yakima  Nation  of 
Indians,  dated  June  nine,  eighteen  hundred 
and  fifty-five:  Provided,  That  the  claim  of 
said  Indians  to  the  tract  of  land  adjoining 
their  present  reservation  on  the  west,  ex- 
cluded by  erroneous  boundary  survey,  and 
containing  approximately  two  hundred  and 
ninety-three  thousand,  eight  hundred  and 
thirty-seven  acres,  according  to  the  findings, 
after  examination  of  Mr.  £.  G.  Barnard, 
topographer  of  the  Geological  Survey,  ap- 
•7  Ii.  ed. 


proved  by  the  Secretary  of  the  Interior 
April  seventh,  nineteen  hundred,  is  hereby 
recognized,  and  the  said  tract  shall  be  re- 
garded as  a  part  of  the  Yakima  Indian  Reser- 
vation for  the  purposes  of  this  act:  Provid- 
ed further.  That  where  valid  rights  have 
been  acquired  prior  to  March  fifth,  nineteen 
hundred  and  four,  to  lands  within  said  tract 
by  bona  fide  settlers  or  purchasers  under  the 
public  land  laws,  such  rights  shall  not  be 
abridged,  and  any  claim  of  said  Indians  to 
these  lands  is  hereby  declared  to  be  fully 
compensated  for  by  the  expenditure  of  mon- 
ey heretofore  made  for  their  benefit,  and  in 
the  construction  of  irrigation  works  ow  \^^ 
Yakima  Indian  KeMXNsXVoik.  V^*^  ^\.%.\..  %Xi 
L.  695,  eb&p.  ^.A 
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Counflel  would  strike  out  the  eomma  after  so  definitely  intelligible.    The  Indians  had 

S60]the  word  "mountains"  and  the  *coinma  to  be  satisfied.    They  entered  into  negotia- 

after  the  word  "Adams,**  asserting  then  the  tions  with  the  representative  of  the  govem- 

main  ridge  to  be  that  which  passes  (passing)  ment  reluctantly,  their  chief  testified.    They 

south  and  east  of  Mount  Adams  to  the  spur  feared  the  encroachments  of  the  white  man. 

whence  flows  the  waters  of  the  Klickitat  and  Their  fears  were  allayed  by  adapting  the 

Pisco  rivers.    In  other  words,  the  call  pri-  treaty  to  their  understanding,  by  delineat- 

marily  locates  and  defines  the  ridge,  and  ing  the  land  they  conveyed  and  the  land 

not  the  boundary  line.    And  so  change  the  they   reserved   by   great   and   commanding 

call,  it  is  further  said,  and  there  is  intelli-  objects.    They  have  never  indicated  by  Word 

gible  continuity  between  it  and  the  next  or  act  that  the  main  ridge  was  not  single 

call,  which  reads,  "thence  down  said  spur  and  distinct  in  their  minds,  or  that  it  was 

(whence  flow  the  waters  of  the  Klickitat  at  any  time  confounded  by  them  with  lesser 

and  Pisco  rivers)  to  the  divide  between  the  ridges.     They  never  have  wavered  in  the 

waters  of  said  rivers.**    Punctuation,  it  may  expression  of  their  understanding  and  their 

be  admitted,  is  a  fallible  standard  of  the  insistence  that  it  constituted  the  western 

meaning  of  a  statute  (Ewing  v.  Burnet,  11  boundary  of  the  reservation,   and   that   it 

Pet.  41,  64,  9  L.  ed.  624,  630;  Hammock  extended  to  the  base  of  Mount  Adams  on 

V.  Farmers*  Loan  &  T.  Co.  105  U.  S.  77,  the  south.     They  always  had,  as  we  shall 

84,  86,  26  L.  ed.  1111,  1113,  1114).    It  is,  see,  an  intelligible  conception  of  the  western 

however,  not  without  force,  and  in  the  pres-  boundary  and  its  definition  by  natural  ob- 

ent  case  the  location  of  the  commas  is  con-  jects.    It  is  only  by  regarding  this  under- 

sistent  with  the  purpose  of  simply  marking  standing  and  the  more  prominent  natural 

the  course  of  the  boundary  line.    But  even  objects  that  the  calls  of  the  treaty  can  be 

without  changing  the  punctuation,  counsel  accommodated   to    the   topography    of   the 

contend  "that  the  words  'passing  south  and  country. 

east  of  Mount  Adams*  qualify  the  word  Some  of  the  natural  objects,  considered 
'mountains,'  and  indicate  which  ridge  was  by  themselves,  it  may  be  admitted  support 
intended;  namely,  a  main  ridge  (as  distin-  the  contention  of  appellants.  The  most 
guisbed  from  spurs  or  'subdivides*)  which  important  of  these  is  that  mentioned  in 
should  pass  south  and  east  of  Mount  the  5th  call  of  the  treaty.  According  to 
Adams.**  We  cannot  assume  a  plurality  of  the  4th  call  the  line  runs  southerly  along 
main  ridges,  and  that  the  treaty  meant  to  the  main  ridge  to  the  spur  whence  flow  the 
distinguish  one  from  the  others.  The  main  waters  of  the  Klickitat  and  Pisco  rivers, 
ridge  necessarily  had  a  definite  and  con-  and  (5th)  "thence  down  said  spur  to  tAe  dt- 
spicuous  individuality  and  needed  no  iden-  vide  between  the  watera^of^aid  rivers/* [t%2 
tification.  It  is  used  in  article  1  of  the  (Italics  ours.)  It  was  this  call  which  de- 
treaty  to  mark  the  course  of  the  boundary  termined  Schwartz's  survey.  He  knew  that 
line  of  the  tract  ceded  by  the  Indians  to  the  main  ridge  of  the  Cascades  is  west  of 
the  United  States.  The  Indians  always  the  tributary  of  the  Attahnam  river,  but 
claimed  it  as  the  western  boundary  of  the  he  put  it  out  of  consideration  or  effect, 
reservation,  and  the  earliest  maps  con-  He  regarded  what  he  conceived  to  be  the 
firmed  the  claim.  Schwartz  had  no  diffi-  divide  between  the  waters  of  the  Klickitat 
culty  in  determining  it.  He  did  not  run  and  Pisco  rivers  as  dominating  all  other 
his  line  to  it  because  he  considered  other  calls,  although  he  was  directed  to  confer 
calls  were  more  controlling.  He  was  in  no  ^ith  the  agent  at  the  Yakima  Agency,  with 
uncerteinty  as  to  its  location.  It  was  ^^y^^^,  ^jjj^  persons,  and  with  Indians  fa- 
and  is  a  natural  and  conspicuous  landmark,  j^-jj^^  ^j^  ^^^  country,  and  obtain  all  the 

,     and  was  selected  to  define  the  immense  area  information  possible  and  that  would  tend 

of  land  ceded  by  the  Indians  to  the  United  ^^  ^               j^^^.^„  ^^^  establishment,  ac- 

States,  and  the  lesser  though  extensive  tract  j.       f    ^u                         m  ^.x,    t,      i.        m 

861]  •reserved  by  them  for  their  own  use.  l?'^'^^''  ^,  ^r''*^''"'/'  *r     "^^^ 

We  must  keep  in  mind  their  situation,-what  ^^*  ^^^  ^'  ^^  ^^°*^*^  ^"!f  ^   \V 

they  gave  and  what  they  reserved.     They  ^'"^^^   ^  •'**^*y-     ^^  f '^  '^^^   ""^  ^'" 

were  not  deeding,  as  the  government  forci-  **^«  ^  "*«  ™*"'  ^^^^  ^'  *'*«  mountains, 

bly  says,  acres  or  even  townships.     They  because,  as  he  said,  he  "could  not  do  it 

gave  up  a  principality.     They  reserved,  it  without  crossing  the  Klickitat  river,   and 

ii  true,  a  much  lesser  tract,  but  it  was  the  treaty  did  not  call  for  that.**    This  was 

natural   and    inevitable   that   "the   greater  his  error.     He  gave  too  much  strength  to 

boundaries  of   nature**  should   be   selected  some  of  the  calls  of  the  treaty  and  against 

to  define  both.     These   the   Indians  could  other  calls,  without  attempting  to  give  them 

understand    and   estimate.     "The    inferior  all  effect  from  a  consideration  of  the  topog- 

r/tfgme  or  gpun,  connected  with,  but  leading  raphy  of  the  country  and  the  testimony  be 

Mwmj^  from,  the  main  ridge,"  could  not  be  was  directed  to  take.    In  this  attituda  of 
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mind  he  made  hit  lurrey  and  seema  to  have 
rejected  everything  which  would  disturb  it. 

We  realize  that  there  ie  confusion  in  the 
eallSy  irreconcilability,  it  may  be,  from  some 
points  of  view;  but  our  effort  must  be  to 
ascertain  and  e^^ecute  the  intention  of  the 
treaty  makers;  and  as  an  element  in  the 
effort  we  have  declared  that  concession 
must  be  made  to  the  understanding  of  the 
Indians  in  redress  of  the  differences  in  the 
power  and  intelligence  of  the  contracting 
parties.  United  States  v.  Winans,  198  U. 
S.  371,  49  L.  ed.  1089,  26  Sup.  Ct  Rep. 
662.  The  present  case  invokes  in  special 
degree  the  principle. 

As  we  have  seen,  there  were  certain  con- 
spicuous landmarks  which  would  attract  the 
attention  and  be  intelligible  to  the  under- 
standing of  the  Indians.  Lesser  marks 
would  be  given  no  significance.  We  have  al- 
ready observed  the  importance  in  this  regard 
S6S]of  the  main  ridge  of  the  ^mountains, 
and  it  was  given  emphasis  besides  by  such 
a  conspicuous  object  as  Mount  Adams.  Mr. 
Barnard  testified  that  Goat  rocks  are  prom- 
inent points  on  the  main  ridge,  and  that 
Indian  Chief  Spencer  told  him  that  the 
northern  line  extended  westward  from  the 
head  of  the  Attahnam  river  to  a  sharp 
point  east  of  Goat  rocks,  which  point  was 
plainly  visible  and  a  well-marked  feature 
in  the  landscape,  and  that  the  boundary 
line  extended  to  a  conical  hump  on  the 
southeast  slope  of  Mount  Adams,  which  is 
well  defined  and  plainly  visible.  The  map 
made  by  the  direction  of  Governor  Stevens 
in  1857,  to  show  the  Indian  reservations  in 
Washington  territory  at  that  time,  and  also 
the  White  Swan  map,  show  that  the  north- 
ern boundary  runs  to  the  main  ridge  of 
the  mountains. 

The  Stevens  map,  though  vouched  for  by 
him  to  be  accurate,  has  many  inaccuracies, 
as  now  demonstrated  by  a  better  knowledge 
of  the  country,  and  adds  to  the  confusion 
if  we  seek  to  extend  its  testimony  beyond 
a  confirmation  of  the  Indians'  claim  that 
the  main  ridge  of  the  mountains  is  the 
western  line  of  the  reservation.  By  it  the 
south  fork  of  the  Attahnam  river  is  made 
to  reach  the  summit  of  the  Cascade  far 
west  of  Mount  Adams,  and  the  line  is  run 
thence  for  some  distance  south  on  the  ridge; 
thenoe  southeasterly  to  the  divide  between 
the  Satass  and  Columbia  rivers.  The  tract 
delineated  is  relatively  narrow  from  north 
to  south,  due  probably,  as  the  government 
says,  to  a  misunderstanding  of  the  true 
situation  of  the  Satass-Columbia  divide, 
and  a  failure  to  bring  the  west  line  down 
the  main  ridge  to  the  southeasterly  slope 
of  Mount  Adams,  as  required  by  the  treaty. 
There  is  another  inaccuracy.  The  map 
shows  the  KlickitMt  river  as  heading  west 
ST  Ij.  ed. 


of  the  spur  upon  which  Mount  Adams  is 
represented  as  rising.  The  mistake,  now 
known  to  be  such,  shows  how  imperfect 
knowledge  of  the  country  was,  and  the  im- 
portance of  giving  effect  to  the  more  com- 
manding features  of  the  landscape. 

*Schwartz  turned  from  the  61st  mile[S64 
,)08t  sharply  north,  deeming,  as  we  have  seen, 
the  divide  between  the  waters  of  the  Klicki- 
tat and  Pisco  rivers  as  controlling.  But 
to  the  west  of  the  51st  mile  post  there  is  a 
mountain  called  Grayback,  which  the  In- 
dians claim  was  on  the  boundary  line  of 
the  reservation.  Schwartz  disregarded  it, 
although  he  testified  that  there  was  a  ridge 
running  westerly  from  a  point  a  little  south 
of  the  51st  mile  post,  terminating  in  the 
Grayback  mountain.  He  did  not  follow  that 
ridge,  he  says,  because  it  formed  the  divide 
between  the  waters  of  the  Klickitat  and 
Columbia  rivers  and  did  not  form  the  water- 
shed of  the  waters  flowing  into  the  Satass 
river.  And  yet  Barnard,  considering  the 
calls  of  the  treaty,  and  in  adaptation  of 
them  to  the  topography  of  the  country,  fol- 
lowed that  ridge  as  part  of  the  southern 
boundary,  and  in  1861  it  was  surveyed  as 
part  of  the  southern  boundary.  The  survey 
is  called  the  Berry  &  Lodge  survey,  and 
was  made  by  the  direction  of  the  superin- 
tendent of  Indian  affairs  for  the  territory 
of  Washington.  He  directed  them  to  pro- 
ceed from  the  Yakima  river  westerly  along 
the  divide  between  the  Satass  and  Columbia 
rivers  and  along  the  divide  between  the 
Klickitat  and  Pisco  rivers  until  they  ar- 
rived at  the  source  of  either  the  latter  or 
the  former,  where  they  should  terminate 
the  survey.  He  added:  "Should  you  find 
before  arriving  at  the  source  of  either  of 
these  rivers  that  the  'divide'  has  assumed 
the  character  of  a  perfect  natural  boundary, 
you  will  terminate  your  survey  at  the  point 
where  this  description  of  boundary  is  at- 
tained." The  plat  of  the  survey  indicates 
that  the  south  boundary  was  run  to  a  point 
on  or  near  the  Klickitat  river,  and  marks 
that  stream  as  originating  on  the  south 
slope  of  Mount  Adams,  and  flowing  thence 
southwesterly.  It  also  shows  a  tributary 
of  the  Pisco  river  as  headed  near  the  east 
side  of  the  mountain,  and  a  spur  of  hills 
projecting  between  them  southeasterly  to 
meet  the  ridge  constituting  the  Satass-Co- 
lumbia divide.  The  fleld  notes  of  the  survey 
*are  attached  to  the  government's  brief  [865 
and  have  this  note:  "South  boundary  only 
was  surveyed,  in  accordance  with  the  instruc- 
tions of  the  superintendent.  The  other 
boundaries  are  defined  naturally."  Some  of 
the  marks  and  posts  of  this  survey  were 
found  by  Barnard. 

One  other  p\^Q»  ol  «s\^'Wi<»  ^^fe\^  ^'t^'^ 
to  he  adduced.    Two  \Ti^\%.Ti%>  ^tja  ^V  HXnrx^ 
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Chief  Spencer,  told  him  that  in  1860  thpy 
•eeompanied  certain  government  agents  of 
GoTemor  Stevens  along  the  southern  bound- 
ary of  the  reservation,  proceeding  along  a 
well-defined  ridge  to  Grayback  peak,  upon 
the  summit  of  which  a  marked  wooden  post 
was  found  set  in  the  ground.  From  there, 
the  agents  told  them,  after  sighting  through 
an  instrument  pointed  at  a  conical  hump 
on  the  southeast  slope  of  Mount  Adams, 
that  the  line  went  straight  to  that  point. 
This  account  was  subsequently  repeated. 
Chief  Spencer  (it  was  to  this  chief  that 
Governor  Stevens  addressed  himself  in  re- 
gard to  the  Indians  removing  to  the  reserva- 
tion) testified  that  Governor  Stevens  prom- 
ised to  stake  out  the  reservation,  and  that 
some  government  men,  while  standing  with 
him  at  the  junction  of  an  Indian  trail  on 
a  road  called  the  Goldendale  road,  and 
which  is  marked  on  the  Barnard  map  as 
being  between  Mount  Adams  and  Grayback, 
told  him  that  the  line  ran  from  one  to  the 
other,  and  that  Goat  rocks  would  be  the 
northwest  corner.  He  further  testified  that 
at  the  forks  of  the  road  and  the  trail  there 
was  a  blazed  tree  on  one  side  and  a  pile 
of  rocks  on  the  other.  The  statement  re- 
ceived corroboration  from  Barnard,  who 
testified  that  he  discovered  a  blaze  forty 
years  old  upon  one  of  two  large  pine  trees 
at  the  place  indicated,  both  of  which  had 
been  anciently  blazed. 

There  is  evidence  which  may  be  adduced 
in  corroboration  of  the  testimony  of  the 
respective  witnesses,  but  we  have  referred 
to  enough  to  indicate  the  character  and 
relative  strength  of  that  which  makes  for 
or  against  the  contentions  of  the  parties,  and, 
S66]considerately  weighing  •it,  we  think  it 
establishes  the  correctness  of  the  Barnard 
survey.  And  we  have  arrived  at  and  an- 
nounce this  conclusion  with  full  sonse  of 
the  weight  which  should  be  given  to  the 
action  of  the  Land  Department  in  approving 
the  Schwartz  survey  and  the  issue  of  the 
patents.  The  action  of  the  Land  Depart- 
ment is  necessarily  a  strong  consideration. 
But  it  is  opposed  by  later  action  and  also 
by  congressional  action.  At  any  rate,  the 
action  of  the  Department  has  been  brought 
in  controversy,  and  because  it  may  be  sup- 
ported by  plausible  or  even  strong  argu- 
ments, it  does  not  follow  that  the  opposing 
claim  becomes  immediately  so  doubtful  as 
to  determine  judgment  against  it.  On  the 
contrary,  the  question  must  be  examined 
and  decided  with  due  regard  to  the  entire 
situation,  keeping  in  mind  the  action  of  the 
Department  as  an  element  to  be  considered, 
and  applying  the  rule  of  the  cases  that  it 
should  not  be  disturbed  except  for  reasons 
tJiMt  mre  e)eAT  and  convincing;  assuming, 
witbaut  deciding,  thmt  the  rule  applies  to  ft 


case  in  which  the  government  is  proceeding 
in  the  right  of  the  Indians. 

The  court  of  appeals  expressed  the  view 
that  the  rule  that  resolves  doubts  in  favor 
of  the  patent  issued  by  the  United  States 
does  not  apply  in  such  case,  citing  Leaven- 
worth, L.  k  G.  R.  Co.  V.  United  States,  92 
U.  S.  733,  23  L.  ed.  634 ;  Stewart  v.  United 
SUtes,  206  U.  S.  185,  61  L.  ed.  1017,  27 
Sup.  Ct.  Rep.  631 ;  Minnesota  v.  Hitchcock, 
185  U.  S.  373,  46  L.  ed.  954,  22  Sup.  Ct. 
Rep.  650.  Much  can  be  said  in  support  of 
that  view.  It  must  be  borne  in  mind  that 
the  Indians  had  the  primary  right.  The 
rights  the  government  has  are  derived 
through  the  cession  from  the  Indians.  If 
the  government  may  control  the  cession  and 
control  the  survey,  and  by  the  action  of  its 
agents  foreclose  inquiry  or  determine  it,  an 
easy  means  of  rapacity  is  afforded,  much 
quieter,  but  as  effectual,  as  fraud.  Wo 
should  hesitate  to  put  the  government  in 
that  attitude.  It  rejects  that  attitude  and 
accepts  a  greater  responsibility.  It  yields  to 
the  rule  which  this  court  has  declared — th%i 
it  "will  'construe  a  treaty  with  the  In-[8#7 
dians  as  'that  unlettered  people'  understood 
it,  and  'as  justice  and  reason  demand  in  all 
cases  where  power  is  exerted  by  the  strong 
over  those  to  whom  they  owe  care  and  pro- 
tection,' and  counterpoise  the  inequality  'by 
the  superior  justice  which  looks  only  to  the 
substance  of  the  right,  without  regard  to 
technical  rules,'  Choctaw  Nation  v.  United 
States,  119  U.  S.  1,  30  L.  ed.  306,  7  Sup. 
Ct.  Rep.  75;  Jones  v.  Meehan,  176  U.  S. 
1,  44  L.  ed.  49,  20  Sup.  Ct.  Rep.  1."  United 
States  V.  Winans,  supra. 

It  is  contended  that  the  Northern  Paeifi« 
Railway  Company  and  the  individual  ap- 
pellants are  bona  fide  purchasers,  and,  as 
such,  entitled  to  protection  under  the  act 
of  March  2,  1896  (29  Stat,  at  L.  42,  chap. 
39,  U.  S.  Comp.  Stat.  1901,  p.  1603).  Seo- 
tion  1  of  that  act  provides  that  suits 
brought  by  the  United  States  to  vacate 
and  annul  any  patent  to  lands  theretofore 
erroneously  issued  under  a  railroad  or 
wagon  road  grant  should  only  be  brought 
within  five  years  from  the  passage  of  th« 
act,  and  suits  brought  to  annul  patents 
issued  after  the  passage  of  the  act  should 
be  brought  within  six  years.  And  it  it 
provided  "that  no  patent  to  any  lands  held 
by  a  bona  fide  purchaser  shall  be  vacated 
or  annulled,  but  the  right  of  such  purchaser 
is  hereby  confirmed."  The  act  was  one  of  a 
series  of  acts,  and  manifestly  applies  only 
to  the  public  lands  of  the  United  States 
subject  to  acquisition  under  the  laws  en- 
acted for  the  disposition  of  the  public 
domain. 

We  have  seen  that  the  act  of  December  21, 
1904,    protects    rights    acquired    prior    to 
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March  6,  1904,  to  lands  within  the  Barnard 
survey  "by  bona  fide  settlers  or  purchasers 
under  the  public-land  laws." 

The  appellants  are  not  within  that  class, 
nor  for  the  reasons  we  have  stated  can  they 
avail  themselves  of  the  defense  of  the  stat- 
ute of  limitations  under  §  8  of  the  act 
of  March  3,  1891,  26  Stat,  at  L.  1093,  chap. 
650,  as  amended,  26  Stat,  at  L.  1099,  chap. 
661,  U.  S.  Comp.  Stat.  1901,  p.  1631. 

Decree  affirmed. 


S68]  •WJLUAM  H.  WADKINS,  Natural 
Tutor  of  Effie  Bell  Wadkins,  Minor,  Plff. 
in  £rr., 

V. 

PRODUCERS  OIL  COMPANY  and  Atlanta 
&  Shreveport  Oil  t  Qas  Company. 

(See  S.  C.  Reporter's  ed.  368-375.) 

Error  to  state  court  —  land  titles  — 
decision  of  Federal  question. 

1.  The  Federal  Supreme  Court  has  juris- 
diction of  a  writ  of  error  to  a  state  court 
to  review  a  decision  in  a  suit  in  which 
both  plaintiff  and  defendant  assert  rights 
under  a  homestead  entry,  and  the  Federal 
question  was  passed  upon  by  the  state  court 
and  made  an  element  in  its  decision. 

LFor  other  case;*,  see  Appeal  and  Error,  1398- 
1401.   1458-1460.  in  Digest  Sap.  Ct.   1908.J 

Public  lands  —  homestead  —  rights  of 
widow. 

2.  The  death  of  the  homestead  entryman 

before  perfecting  his  entry   is  essential  to 

give  his  widow  the  right  under  U.  S.  Rev. 

Stat.   §  2291,   U.   S.   Comp.   Stat.   1901,   p. 

1390,  of  residence,  cultivation,  and  patent. 

[For  other  cases,  see  Public  Lands,  1.  e,  8,  In 
Digest   Sup.  Ct.  1908.] 

Public  lands  —  homestead  —  comniu* 
nity  property  —  what  law  goyerns. 

3.  Land  acquired  under  the  Federal 
homestead  laws  upon  a  settlement  made 
before  the  settler's  marriage  does  not  fall 
into  the  community,  where  his  wife  died 
before  final  proof,  upon  the  theory  that  his 
inchoate  right  vested  in  him  by  his  pre- 
liminary entry,  which  was  made  during 
coverture,  but  under  the  act  of  May  14, 
1880  (21  Stat,  at  L.  140,  chap.  89,  U.  S. 
Comp.  Stat.  1901,  p.  1392),  §  3,  his  rights 
were  initiated  by  the  settlement,  and 
though,  under  that  statute,  as  between  him 
and  any  intervening  claimant,  his  perfected 


right  evidenced  by  the  patent  related  back 
to  the  time  of  settlement,  he  did  not  ac- 
quire any  vested  interest  until  final  proof, 
prior  to  which  his  rights  were  essentially 
inchoate  and  exclusively  within  the  opera- 
tion of  U.  S.  Rev.  Stat.  §  2291,  U.  S.  Comp. 
Stat.  1901,  p.  1390,  designating  the  bene- 
ficiaries, which  confers  no  righU  upon  the 
wife  unless  the  entryman  dies  before  per- 
fecting his  entry,  whon  the  widow  has  the 
right  of  residence,  cultivation,  and  patent. 
[For  other  cases,  see  Public  Lands,  L  e,  8,  la 
Digest  Sup.  Ct.  1908.] 

[No.  638.] 

Argued   January   31,    1913.     Decided   Feb- 
ruary 24,  1913. 

IN  ERROR. to  the  Supreme  Court  of  the 
State  of  Louisiana  to  review  a  judgment 
which  reversed  a  judgment  of  the  District 
Court  for  the  Parish  of  Caddo,  in  that  state, 
in  favor  of  plaintiff  in  a  petitory  action. 
Affirmed. 

See  s&me  case  below,  130  La.  308,  67  8a 
-937. 

The  facts  are  stated  in  the  opinion. 

Mr.  8.  It.  Herold  argued  the  cause,  and, 
with  Messrs.  J.  A.  Thigpen  and  W.  P.  Hall, 
filed  a  brief  for  plaintiff  in  error: 

Whatever  interest  arose  in  the  head  of  the 
community  by  virtue  of  his  entry  depended 
upon  the  laws  of  the  United  States. 

McCune  v.  Essig,  199  U.  S.  388,  50  L.  ed. 
240,  26  Sup.  Ct.  Rep.  78;  Bemier  v.  Bernier, 
147  U.  S.  242,  37  L.  ed.  162,  13  Sup.  Ct. 
Rep.  244;  Hutchinson  Invest.  Co.  v.  Cald- 
well, 162  U.  S.  65,  38  L.  ed.  365,  14  Sup.  Ct 
Rep.  504;  Anderson  v.  Carkins,  135  U.  8. 
483,  34  L.  ed.  272,  10  Sup.  Ct.  Rep.  005. 

Where  the  plaintiff  claims  title  under  one 
construction  of  an  act  of  Congress,  and  de- 
fendant under  another  construction  of  the 
same  act,  and  the  decision  of  the  highest 
court  of  the  state  is  against  such  right  and 
title,  claimed  by  either,  a  case  is  presented 
within  the  jurisdiction  of  this  court. 

Matthews  v.  Zane,  4  Cranch,  382,  2  K  ed. 
654;  Ross  y.  Doe,  1  Pet.  664,  7  L.  ed.  806; 
Mobile  y.  Eslava,  16  Pet.  249,  10  L.  ed.  953. 

That  the  final  decision  of  the  case,  in  its 
last  analysis,  may  involve  a  question  of 
state  law,  does  not  prevent  such  a  Federal 


Note. — On  the  general  subject  of  writs  of 
error  from  the  United  States  Supreme  Court 
to  state  courts — see  notes  to  Martin  v. 
Hunter,  4  L.  ed.  U.  S.  97;  Hamblin  v.  West- 
ern Land  Co.  37  L.  ed.  U.  S.  267;  Re  Bu- 
chanan, 39  L.  ed.  U.  S.  884,  and  Kipley  v. 
Illinois,  42  L.  ed.  U.  S.  998. 

On  what  adjudications  of  state  courts 
can  be  brought  up  for  review  in  the  Supreme 
Court  of  the  United  States  by  writ  of  error 
to  those  courts — see  note  to  Apex  Transp. 
Co.  V.  Garbade,  62  L,RJk.  613, 
S7  Ij.  ed. 


On  how  and  when  questions  must  be 
raised  and  decided  in  a  state  court  in  order 
to  malce  a  case  for  a  writ  of  error  from  the 
Supreme  Court  of  the  United  States — see 
note  to  Mutual  L.  Ins.  Co.  ▼.  McGrew,  63 
Ij.R.A.  33. 

On  error  to  state  courts  in  questions  in- 
volving land  titles— see  note  to  O'Conor  t. 
Texas,  50  L.  ed.  U.  S.  1120. 
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question  being  presented  as  will  sustain  the 
jurisdiction  of  this  court. 

Kean  v.  Calumet  Canal  &  ImproT.  Co.  190 
U.  S.  452,  47  L.  ed.  1134,  28  Sup.  Ct  Rep. 
651 ;  Hardin  t.  Shedd,  190  U.  S.  608,  47  L. 
ed.  1156,  23  Sup.  Ct  Rep.  686;  French- 
Glenn  Live  Stock  Co.  v.  Springer,  186  U.  S. 
54,  46  L.  ed.  803,  22  Sup.  Ct.  Rep.  563. 

The  identical  question  which  it  Is  sought 
here  to  review  was  in  fact  distinctly  urged 
and  set  up  in  the  lower  court,  and  in  the 
supreme  court  of  the  state,  in  a  manner 
proper  under  the  Louisiana  practice. 

Stewart  v.  Kahn,  11  Wall.  493,  20  L.  ed. 
176. 

The  Federal  question  was  timely  raised. 

Mallett  V.  North  Carolina,  181  U.  S.  589, 
45  L.  ed.  1015,  21  Sup.  Ct.  Rep.  730,  15  Am. 
Crim.  Rep.  241 ;  Missouri,  K.  &  T,  R.  Co.  t. 
Elliott,  184  U.  S.  534,  46  Lw  ed.  676,  22  Sup. 
Ct.  Rep.  446;  Leigh  v.  Green,  193  U.  S.  85, 
48  L.  ed.  626,  24  Sup.  Ct.  Rep.  390;  McKay 
T.  Kalyton,  204  U.  S.  463,  51  L.  ed.  569,  27 
Sup.  Ct.  Rep.  346;  Kentucky  Union  Co.  t. 
Kentucky,  219  U.  S.  158,  55  L.  ed.  156,  3X 
Sup.  Ct.  Rep.  171. 

It  is  a  sufficient  compliance  with  the 
words  of  the  judiciary  act,  "especially  set 
up  or  claimed,"  that  the  question  was  fully 
considered  in  the  opinion  of  the  court  below, 
and  ruled  against  plaintiff  in  error. 

San  Jos6  Land  &  Water  Co.  t.  San  Jos4 
Ranch  Co.  189  U.  S.  180,  47  L.  ed.  768,  23 
Sup.  Ct.  Rep.  487 ;  Montana  ex  reL  Haire  ▼. 
Rice,  204  U.  S.  299,  51  L.  ed.  490,  27  Sup.  Ct 
Rep.  281;  Hammond  t.  Whittredge,  204  U. 
S.  547,  51  L.  ed.  611,  27  Sup.  Ct.  Rep.  396; 
Lavagnino  ▼.  Uhlig,  198  U.  S.  451,  49  L.  ed. 
1119,  25  Sup.  Ct.  Rep.  716;  Missouri  K.  & 
T.  R.  Co.  T.  Elliott,  184  U.  S.  534,  46  K  ed. 
676,  22  Sup.  Ct  Rep.  446. 

The  occupant  under  the  pre-emption  laws 
had  no  rights,  even  inchoate,  partaking  of 
the  nature  of  ownership;  his  right  being  lim- 
ited to  a  mere  preference  in  the  purchase  for 
a  limited  term,  which  was  conditional  upon 
his  compliance  also  with  the  other  provi- 
sions of  the  statute.  But  when  his  title  was 
fully  earned,  by  compliance  with  the  pro- 
visions of  the  pre-emption  laws  and  pur- 
chase thereunder,  it  served  then  to  cut  off 
the  rights  of  all  parties  whose  adverse  claims 
originated  between  the  date  of  settlement 
and  of  patent 

Frisbie  t.  Whitney,  9  Wall.  187,  19  L.  ed. 
668;  Yoaemite  Valley  Case  (Hutchins  t. 
Low)  16  Wall.  77,*21  L.  ed.  82. 

Whila  the  settlement  preceding  the  entry 
confers  no  rights  in  the  land  as  against  the 
United  States,  or  impairs  in  any  respect  the 
power  of  Congress  to  dispose  of  the  land  in 
MBj  way  it  may  deem  proper,  the  homestead 
AotfT-  reHg  Xo  the  entiymtLn  an  inchoate  title 
^  *t0  land. 


Black  V.  Jackson,  177  U.  S.  349,  44  L.  ed. 
801,  20  Sup.  Ct.  Rep.  648;  United  SUtes  v. 
Waddell,  112  U.  S.  76,  28  L.  ed.  673,  5  Sup. 
Ct  Rep.  35;  Sturr  v.  Beck,  133  U.  S.  641, 
S3  K  ed.  761,  10  Sup.  Ct.  Rep.  350;  Crochet 
V.  McCamant,  116  La.  6,  114  Am.  St  Rep. 
538,  40  So.  474;  Red  River  &  L.  of  W.  R. 
Co.  V.  Sture,  32  Minn.  95,  20  N.  W.  229 ;  17 
Ops.  Atty.  Gen.  p.  160. 

The  sole  question  in  this  case  is:  When 
was  the  purchase  contracted?  It  would  be 
absurd  to  say  that  it  was  contracted  before 
it  was  contracted;  that  is,  that  it  b^gan 
before  the  entry. 

United  States  v.  Bagnell  Timber  Co.  102 
C.  C.  A.  243,  178  Fed.  798. 

Under  the  terms  of  the  act  of  1880,  when 
Wadkins  did  enter  the  land  and  perfected 
his  title  by  compliance  with  the  homestead 
laws,  the  doctrine  of  relation  would  have 
applied  to  cut  off  any  intervening  rights  that 
might  have  been  initiated  by  third  persons 
between  the  date  of  his  settlement  and  tha 
securing  of  his  patent  But  by  no  construc- 
tion of  the  statutes  can  it  be  gathered  that 
any  vested  right  was  acquired  in  the  land  or 
any  inchoate  title  secured  merely  by  settle- 
ment 

Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Ca  t. 
Doughty,  208  U.  S.  257,  52  L.  ed.  477,  28 
Sup.  Ct  Rep.  291;  Stalker  t.  Oregon  Short 
Line  R.  Co.  225  U.  S.  142,  56  L.  ed.  1027, 
32  Sup.  Ct.  Rep.  636;  Weyerhaeuser  v.  Hoyt, 
219  U.  S.  380,  55  L.  ed.  258,  31  Sup.  Ct  Rep. 
300. 

The  entry  is  an  essential  condition  to  the 
acquisition  of  the  homestead.  There  can  be 
no  earning  of  the  homestead  without  an 
entry.  It  is  the  purchase;  the  further  com- 
pliance with  the  statute,  the  payment  By 
the  entry,  for  the  first  time  the  proprietary 
right  of  the  homesteader  attaches  to  the 
land. 

Kansas  P.  R.  Co.  ▼.  Dunmeyer,  113  U.  8. 
629,  28  L.  ed.  1122,  5  Sup.  Ct  Rep.  566. 

The  doctrine  of  relation  has  nothing  what- 
ever to  do  with  this  case.  That  doctrine,  as 
applied  by  the  courts,  is  simply  this:  That 
as  between  two  conflicting  titles,  that  will 
be  preferred  which  was  first  in  time  in  the 
commencement  of  proceedings  for  the  ac- 
quisition of  title. 

Shepley  v.  Cowan,  91  U.  S.  330,  23  L.  ed. 
424;  Weyerhaeuser  v.  Hoyt,  219  U.  S.  380, 
55  L.  ed.  258,  31  Sup.  Ct.  Rep.  300. 

It  is  established  jurisprudence  of  the 
Louisiana  courts  that  in  the  term  ''estates* 
is  comprised  every  form  of  inchoate  title 
under  which  a  vested  right  is  acquired  to 
property,  and  which  is  capable  of  ripeniog 
into  a  perfect  title. 

Crochet  v.  McCamant,  116  La.  1,  114 
St  Rep.  538,  40  So.  474. 

It  hiu  always  been  the  law  ae  to 
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coming  here  on  writ  of  error  to  the  lupreme 
eourt  of  Louisiana  that  joriidiction  may 
be  made  to  appear  Bolely  from  the  statement 
of  facts  and  the  decision  made  by  that  court. 

Armstrong  ▼.  Athens  County,  16  Pet.  281, 
10  L.  ed.  966;  Walker  ▼.  Villavaso,  6  Wall. 
124,  18  L.  ed.  863;  Grand  Gulf  ft  &  Bkg. 
Co.  T.  Marshal],  12  How.  166,  13  L.  ed.  938; 
Stewart  v.  Kahn  (Stewart  ▼.  Bloom)  11 
WalL  493,  20  L.  ed.  176. 

But  it  is  now  the  established  jurispru- 
dence of  the  court  that,  in  any  case,  no 
particular  form  of  raising  the  Federal  ques- 
tion is  necessary,  but  that  wherever  the 
same  is  raised  in  accordance  with  the  state 
practice,  and  in  such  manner  as  to  bring  the 
elaim  to  the  attention  of  the  state  court,  it 
is  sufficient. 

Green  Bay  &  M.  Canal  Co.  v.  Patten  Paper 
Co.  172  U.  S.  68,  43  L.  ed.  364,  19  Sup.  Ct. 
Rep.  97 ;  San  Job6  Land  &  Water  Co.  v.  San 
Joe«  Ranch  Co.  189  U.  S,  180,  47  L.  ed.  768, 
23  Sup.  Ct.  Rep.  487. 

And  where  the  decision  brought  up  for 
review  clearly  shows  that  the  highest  court 
of  the  state  assumed  the  Federal  question  to 
be  an  issue,  and  actually  decided  against 
such  claim,  this  court  has  jurisdiction  to  re- 
examine that  question  if  its  decision  was 
essential  to  the  judgment  below. 

Montana  ex  rel  Ha  ire  v.  Rice,  204  U.  S. 
299,  61  L.  ed.  490, 27  Sup.  Ct.  Rep.  281. 

The  entryman  first  acquired  a  property 
right  in  the  homestead  by  the  entry  and 
during  the  marriage. 

United  States  v.  Waddell,  112  U.  S.  76,  28 
L.  ed.  673,  6  Sup.  Ct.  Rep.  36;  Kansas,  P. 
R.  Co.  V.  Dunmeyer,  113  U.  S.  629,  28  L.  ed. 
1122,  6  Sup.  Ct  Rep.  666;  Black  v.  Jackson, 
177  U.  S.  349,  44  L.  ed.  801,  20  Sup.  Ct.  Rep. 
648;  Hafemann  v.  Gross,  199  U.  S.  342,  60 
L.  ed.  220,  26  Sup.  Ct.  Rep.  80. 

The  concluding  words  of  the  statute,  "the 
same  as  if  he  settled  under  the  pre-emption 
law,"  construed,  as  they  must  be,  in  the 
light  of  the  jurisprudence  under  that  law, 
show  that  settlement  was  never  intended  to 
vest  an  interest  in  the  land,  such  as  that  ac- 
quired by  the  entryman. 

Frisbie  v.  Whitney,  9  WalL  187,  19  L.  ed. 
668;  Yosemite  Valley  Case  (Hutchings  v. 
Low)  16  Wall.  77,  21  L.  ed.  82;  17  Ops. 
Atty.  Gen.  160;  United  States  v.  Bagnell 
Timber  Co.  102  C.  C.  A.  243,  178  Fed.  798; 
Maynard  v.  Hill,  125  U.  S.  216,  31  L.  ed.  660, 
8  Sup.  Ct.  Rep.  723. 

Mr.  Amos  L.  Beaty  argued  the  cause  and 
filed  a  brief  for  defendants  in  error: 

Only  to  the  extent  that  the  patent  passed 
the  title  out  of  the  Federal  government  did 
the  plaintiff  claim  under  a  Federal  law  or 
authority,  and  there  was  no  deciyion  a^inst 
him  on  that  pointy 


Baltimore  &  P.  R.  Co.  v.  Hopkins,  130  U. 
S.  210,  32  L.  ed.  908,  9  Sup.  Ct.  Rep.  603; 
Avery  v.  Popper,  179  U.  S.  305, 45  L.  ed.  203, 
21  Sup.  Ct.  Rep.  94;  Kennard  v.  Nebraska, 
186  U.  S.  304,  46  L.  ed.  1175,  22  Sup.  Ct. 
Rep.  879 ;  Baker  v.  Baldwin,  187  U.  S.  61,  47 
Lw  ed.  76,  23  Sup.  Ct.  Rep.  19;  Hooker  v. 
Los  Angeles,  188  U.  S.  314,  47  L.  ed.  487,  63 
L.R.A.  471,  23  Sup.  Ct.  Rep.  395. 

Under  the  homestead  act  there  cannot  be 
a  present  grantee,  and  there  is  under  the  law 
really  no  grantee,  until  the  five  years'  occu- 
pancy has  been  completed.  Every  time  a 
homesteader  dies  prior  to  the  completion  of 
the  claim,  the  homestead  law  points  out  a 
new  beneficiary,  and  said  homestead  law  con- 
trols until  the  title  has  been  earned.  And 
under  the  said  law  it  is  utterly  impossible, 
prior  to  the  completion  of  the  occupancy, 
for  anyone  to  acquire  an  interest  in  the  land 
by  the  law  of  descent  and  distribution  of  the 
state  where  the  land  is  situated. 

Hall  v.  Russell,  101  U.  S.  503,  25  L.  ed. 
829;  Maynard  v.  Hill,  125  U.  S.  190,  31  L. 
ed.  654,  8  Sup.  Ct.  Rep.  723;  McCune  v. 
Essig,  59  C.  C.  A.  429,  122  Fed.  688,  199 
U.  S.  382,  50  L.  ed.  237,  26  Sup.  Ct.  Rep.  78. 

After  the  entryman  has  completed  the  full 
term  of  his  occupancy,  then  he  has  an  equita- 
ble title,  whether  the  patent  has  issued  or 
not. 

Brasee  v.  Schofield,  124  U.  S.  496,  31  L. 
ed.  484,  8  Sup.  Ct.  Rep.  604;  Hays  v.  Wyatt, 
19  Idaho,  544,  34  L.R.A.(N.S.)  397,  115 
Pac.  13. 

It  has  long  been  the  law  of  Louisiana 
that  where  one  spouse  initiates  the  title  to 
land  before  marriage,  the  property,  when  the 
title  is  perfected,  belongs  to  the  spouse  in- 
itiating the  same. 

Barbet  v.  Langlois,  5  La.  Ann.  212;  Mor- 
gan's Succession,  12  La.  Ann.  153. 

Since  the  act  of  May  14th,  1880,  this  court 
has  uniformly  held  that  the  homestead  right 
is  initiated  and  arises  from  the  act  of  set- 
tlement, and  not  from  the  record  of  the 
claim  made  in  the  land  office. 

St  Paul,  M.  &  M.  R.  Co.  v.  Donohue,  210 
U.  S.  21,  52  L.  ed.  941,  28  Sup.  Ct.  Rep.  600; 
Nelson  v.  Northern  P.  R.  Co.  188  U.  S.  108, 
47  Lw  ed.  406,  23  Sup.  Ct.  Rep.  302;  Sjoli  v. 
Dreschel,  199  U.  S.  564,  50  L.  ed.  311,  26 
Sup.  Ct.  Rep.  154;  Osbom  v.  Froyseth,  216 
U.  S.  570,  54  L.  ed.  619,  30  Sup.  Ct.  Rep. 
420. 

Mr.  Justice  McKenna  delivered  the  opln> 
ion  of  the  court: 

Action  brought  in  the  first  judicial  dis- 
trict court  of  Louisiana,  in  and  for  the 
parish  of  Caddo,  by  plaintiff  in  error  (and 
as  he  was  plaintiff  below,  we  shall  so  call 
him) ,  against  the  del«ndMi\a  VtL  «rc^t  V^i^- 
in  T^iemd  to  %a  ^i«&AasiW^ « \^i  V^  i^^if^- 
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nition  of  Effie  Bell  Wadkins,  represented  by 
him  as  her  natural  tutor,  as  owner  of  an 
undivided  one-half  interest  in  and  to  the 
S.  £.  i  of  section  3,  township  20  north, 
range  16  west,  Caddo  parish,  Louisiana, 
and  to  put  her  in  possession  thereof,  and 
to  require  the  defendants  to  pay  for  all 
the  oil  and  others  minerals  extra<:ted  there- 
from; and,  as  tutor  of  said  minor,  to  have 
judgment  against  them  in  aolido  for  the 
market  value  of  one  half  of  all  the  oil, 
gas,  and  other  minerals  that  have  been  pro- 
duced up  to  date,  and  which  may  be  pro- 
duced. 

Judgment  was  entered  recognizing  the 
minor  as  the  owner  of  an  undivided  one-half 
interest  in  the  land,  as  prayed,  and  for 
$86,328.24,  the  value  of  the  oil  extracted 
therefrom,  with  interest  and  costs.  The 
right  of  the  minor  to  a  further  accounting 
was  also  reserved.  The  judgment  was  re- 
versed bv  the  supreme  court  of  the  state. 
130  La.  308,  57  So.  937. 

The  question  in  the  case  is  whether  a 
homestead  entry  made  by  the  father  of  the 
minor  is  community  property,  her  mother 
having  died  before  the  perfection  of  the  en- 
try. 

The  facts,  as  taken  from  the  opinion  of 
the  supreme  court,  are  as  follows:  In  June, 
1893,  W.  H.  Wadkins,  father  of  Effie,  the 
minor,  settled  on  the  land  with  the  view  of 
acquiring  it  as  a  homestead.  On  February 
25,  1895,  he  made  application  for  and  ob- 
tained a  preliminary  homestead  entry  at  the 
proper  local  land  office.  At  the  end  of  five 
years,  to  wit,  on  September  8,  1898,  he 
made  final  proof  and  secured  a  final  home- 
stead entry,  upon  which  he  subsequently  ob- 
tained  a    patent. 

870]  *Wadkins  married  the  mother  of  the 
minor  on  June  24,  1894;  she  died  December 
5,  1806.  Two  children  were  born  of  this 
marriage,  one  of  whom  died  at  the  age  of 
two  years;  the  other  is  the  plaintiff. 

The  defendants  are  oil  and  gas  companies 
operating  in  the  Caddo  oil  and  gas  fields, 
the  Producers  Oil  Company  operating  under 
a  lease  from  the  other  company.  The  prop- 
erty has  produced  and  is  still  producing  a 
large  amount  of  oil. 

A  motion  is  made  to  dismiss.  As  perti- 
nent to  the  motion,  the  answer  of  the  Pro- 
ducers Oil  Company  must  be  considered.  It 
alleges  that  Wadkins  actually  settled  upon 
the  land  on  or  before  December  12,  1893,  un- 
der the  homestead  laws  of  the  United 
States,  the  land  then  being  public  land  of 
the  United  States,  and  subject  to  settle- 
ment and  entry  under  those  laws,  and  did 
not  marry  the  mother  of  plaintiff  until  sev- 
eral months  later;  that  the  patent  was 
/gmaed  MB  early  as  December  12,  1898,  there- 
4r  dxiiig  And  determining  the  <Ute  of  set- 


tlement as  being  at  least  five  years  prior 
thereto;  that  defendant  is  the  lessee  of  its 
codefendant,  who  claims  to  own  and  does 
own  the  land  in  fee  simple  by  regular  con- 
veyance from  Wadkins,  and  that  defendant, 
therefore,  claims  a  right,  title,  privilege, 
and  immunity  under  the  statutes  of  the 
United  States,  and  particularly  under  the 
acts  of  Congress  governing  homestead  en- 
tries on  the  public  lands  of  the  United 
States,  and  Uiat,  under  those  statutes, 
plaintiff  has  no  right,  title,  or  interest  in 
the  lands. 

The  answer  of  the  Atlanta  &  Shreveport 
Oil  &  Gas  Company  alleges  substantially 
the  same  facts,  and  that  "all  allegations 
of  its  codefendant  as  to  Federal  questions 
are  adopted  and  made  part"  of  defendant's 
answer. 

It  will  appear  in  onr  discussion  of  the 
case  that  the  Federal  right  thus  invoked 
was  passed  on  by  the  supreme  court  of  the 
state,  and  was  an  element  in  its  decision 
against  plaintiff.  The  motion  to  dismiss  is 
therefore  overruled. 

*Under  the  laws  of  the  United  States  [8  7 1 
every  person  who  is  the  head  of  a  family, 
and  having  certain  other  qualifications  not 
necessary  to  mention,  shall  be  entitled  to 
enter  a  quarter  section  or  less  of  the  public 
lands. 

By  SS  2291  and  2292  of  the  Revised 
Statutes  (U.  S.  Comp.  Stat.  1901,  pp.  1390, 
1394)   it  is  provided  as  follows: 

"Sec.  2291.  No  certificate,  however,  shall 
be  given,  or  patent  issued  therefor,  until 
the  expiration  of  five  years  from  the  date 
of  such  entry;  and  if,  at  the  expiration  of 
such  time,  or  at  any  time  within  two  years 
thereafter,  the  person  making  such  entry; 
or,  if  he  be  deaa,  his  widow;  or,  in  case  of 
her  death,  his  heirs  or  devisee;  or,  in  case 
of  a  widow  making  such  entry,  her  heirs  or 
devisee,  in  case  of  her  death,  proves  by 
two  credible  witnesses  that  he,  she,  or  they 
have  resided  upon  or  cultivated  the  same 
for  the  term  of  five  years  immediately  suc- 
ceeding the  time  of  filing  the  affidavit,  and 
makes  affidavit  that  no  part  of  such  land 
has  been  alienated,  except  as  provided  in 
section  twenty-two  hundred  and  eigh^- 
eight,  and  that  he,  she,  or  they  will  bear 
true  allegiance  to  the  government  of  the 
United  States;  then,  in  such  case,  he,  she, 
or  they,  if  at  that  time  citizens  of  the  Unit- 
ed States,  shall  be  entitled  to  a  patent  as  in 
other  cases  provided  by  law.    .    .    . 

"Sec.  2292.  In  ease  of  the  death  of  both 
father  and  mother  leaving  an  infant  child 
or  children  nnder  twenty-one  years  of  age, 
the  right  and  fee  shall  inure  to  the  benefit 
of  such  infant  child  or  children.    .    .    ." 

In  McCune  v.  Basig,  199  U.  S.  382,  50 
L.  ed.  237»  26  Sap.  Ct  Rep.  78,  we  decided 
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that  the  beneficiaries  of  the  statute  were 
(1)  the  entryman,  (2)  his  widow,  she  per- 
forming and  proving  he  performance  of  the 
conditions,  to  wit,  residence  and  cultivation 
of  the  land  for  the  time  prescribed;  and 
(3) — §  2292 — a  child  or  children  under 
twenty-one  years  of  age.  And  the  rights 
are  independent;  or,  in  other  words  and  in 
illustration,  as  we  said  in  McCune  v.  Essig, 
the  homestead  claimant  "may  reside  upon  and 
S72]cultivate  the  land,  and  by  doing  so  *is 
entitled  to  a  patent.  If  he  die,  his  widow 
is  g^ven  the  right  of  residence  and  cultiva- 
tion, and  'shall  be  entitled  to  a  patent  as  in 
other  cases/  He  can  make  no  devolution  of 
the  land  against  her.  The  statute  which 
gives  him  a  right  gives  her  a  right.  She 
is  as  much  a  beneficiary  of  the  statute  as 
he." 

Her  rights,  therefore,  are  derived  from 
the  statute,  but  necessarily  depend  upon  the 
contingency  mentioned;  that  is,  his  death 
before  perfecting  his  entry.  If  she  die  be- 
fore then,  if  she  does  not  become  a  widow 
before  then,  necessarily  no  right  vests  in 
her  under  the  statute.  And  such  was  the 
fact  in  the  case  at  bar.  The  mother  of  the 
minor  died  before  any  right  could  accrue 
to  her.  To  express  it  another  way,  the  en- 
try of  Wadkins  was  perfected  in  his  own 
right. 

But  it  is  said  that  his  right  has  relation 
to  the  date  of  his  entry,  and  must  be  con- 
sidered as  having  vested  then.  A  like  con- 
tention was  rejected  in  McCune  v.  Essig. 
A  title  derived  from  a  widow  was  there  sus- 
tained against  the  contention  that,  by  the 
entry  of  her  husband,  the  land  involved  had 
become  community  property  under  the 
state  law,  and  an  undivided  one  half  there- 
of passed  at  his  death  to  his  daughter. 
The  ruling  is  directly  in  point. 

It  appears  that  Wadkins  settled  on  the 
land  before  his  marriage,  but  did  not  make 
a  formal  homestead  entry  of  it  until  after 
his  marriage;  and  it  is  hence  argued  that 
an  inchoate  right  vested  in  him  by  his  en- 
try only;  and  that  the  entry  having  been 
made  "during  the  regime  of  the  community 
of  acquSia  and  gains  incidental  to  the  mar- 
riage," the  patent,  under  the  jurisprudence 
of  Louisiana,  conveyed  the  "full  title  of  the 
government  to  the  community."  And  this, 
it  is  contended,  the  supreme  court  decided 
to  be  the  law  of  the  state,  but  considered 
that  it  could  not  be  applied  in  the  case  at 
bar  because  the  court  erroneously  decided 
that  Wadkins's  settlement,  which  occurred 
before  his  marriage,  was  the  conunencement 
S78]of  *hi8  right,  and  not  the  entry  at  the 
land  office,  which  occurred  after  his  mar- 
riage. 

The  court  did  decide  that  the  right  of 
Wadkins  hegBB  with  bia  settlement^  and  not 
57  Jj.  ed. 


by  his  entry,  and  applied  the  law  of  th< 
state  in  accordance  with  that  view,  yield* 
ing  to  it,  as  the  court  said,  "as  an  effed 
of  the  act  of  Congress  of  1880"  and  of  th< 
codal  provisions  of  the  state  "touching  th< 
retrospective  operation  of  the  accomplish* 
ment  of  suspensive  conditions." 

The  provision  of  the  act  of  1880  referred 
to  is  as  follows:  "Sec.  3.  That  any  settlei 
who  has  settled,  or  who  shall  hereafter  set 
tie,  on  any  of  the  public  lands  of  the  United 
States,  whether  surveyed  or  unsurveyed, 
with  the  intention  of  claiming  the  sami 
under  the  homestead  laws,  shall  be  allowed 
the  same  time  to  file  his  homestead  applica< 
tion  and  perfect  his  original  entry  in  thi 
United  States  Land  Office  as  is  now  allowed 
to  settlers  under  the  pre-emption  laws  tc 
put  their  claims  on  record.  And  hia  righi 
shall  relate  hack  to  the  date  of  aettlemewt. 
the  aame  aa  if  he  aettled  under  the  pre-emp- 
tion lataa:*  (Italics  ours.)  21  Stat  at  L 
140,  chap.  89,  U.  S.  Comp.  Stat.  1901,  p 
1392. 

The  supreme  court,  to  sustain  its  vieW; 
cited  Maddoz  v.  Burnbam,  156  U.  S.  546, 
39  L.  ed.  627,  15  Sup.  Ct.  Rep.  448;  St 
Paul,  M.  &  M.  R.  Co.  v.  Donohue,  210  U.  8 
21,  52  L.  ed.  941 ;  28  Sup.  Gt.  Rep.  600. 

In  Sturr  v.  Beck,  133  U.  8.  541,  547,  3S  L 
ed.  761,  764,  10  Sup.  Ct  Rep.  350,  the  eonri 
said,  through  Chief  Justice  Fuller,  thai 
"the  ruling  of  the  Land  Department  hai 
been  that  if  the  homestead  settler  shall 
fully  comply  with  the  law  as  to  continuoui 
residence  and  cultivation,  the  settlement  de 
feats  all  claims  intervening  between  iti 
date  and  the  date  of  filing  his  homestead 
entry,  and  in  making  final  proof,  his  fiv< 
years  of  residence  and  cultivation  will  com 
mence  from  the  date  of  actual  settlement.' 

In  Maddox  v.  Burnham,  the  act  of  188( 
was  commented  on,  and  it  was  decided  thai 
by  that  act  "for  the  first  time  the  right  of  i 
party  entering  land  under  the*home-[S74 
stead  law  was  made  to  relate  back  to  th< 
time  of  settlement." 

In  St.  Paul,  M.  &  M.  R.  Co,  v.  Donohue 
it  was  held  it  was  not  until  May  14,  1880 
that  a  homestead  entry  was  permitted  to  bi 
made  upon  unsurveyed  public  lands,  anc 
"for  the  first  time,  both  as  to  the  sur 
veyed  and  unsurveyed  public  lands,  thi 
right  of  the  homestead  settler  was  allowec 
to  be  initiated  by  and  to  arise  from  the  ael 
of  settlement,  and  not  from  the  record  OJ 
the  claim  made  in  the  land  office." 

There  can  be  no  doubt  that  Wadkins's  ia 
choate  right  was  initiated  by  his  settle 
ment,  and  that,  as  between  him  and  an] 
intervening  claimant,  his  perfected  righi 
evidenced  by  the  patent  related  back  to  tb« 
time  of  hia  ieU\«!n«n\K    V^Xi^^vj  ^.  ^^^« 

91  u,  B.  WO,  ^B%,%av*^  ^^.^arv'.'^^^ 
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haeiiaer  t.  Uoji,  219  U.  8. 380,  S88-890,  66  gard  to  tha  exercise,  duration,  and  proceed* 

U  ed.  268,  261-263,  31  Sup.  Ct.  Rep.  300) ;  ings  for  enforcing  them,  to  the  proyiaioDS 

but  he  did  not  acquire  any  yetted  interest  of  thia  Code,"  as  making  applicable  to  an 

in  the  land  untU  he  had  fully  complied  •????  brought  by  a  natural  child  seeking 

with  the  proyisions  of  the  honistead  law  S?**^ JS%h*  «rn^  m^  ?S' 
•  u*j.i.j  M  j.t^  AAALi  1  envs  estate,  tne  proyisions  ox  55  138.  1S7, 
and  submitted  proof  thereof  at  the  local  prescribinr*  llmilation  for  actions  to  claiM 
office.  Prior  to  that  time  his  right  was  es-  Jiiation,  and  requiring  a  preliminary  pro- 
sentlally  inchoate  and  exclusiyely  within  ceeding  to  proye  acts  not  amounting  to  a 
the  operation  of  the  laws  of  the  United  solemn  recognition,  although  the  law  in 
States,  and  those  laws,  as  we  haye  seen,  force  at  the  time  of  her  alleged  parent's 
fully  dealt  with  the  subject  of  who  should  ^^^^  ^^8  law  11  of  Toro  (Noyisima  Re- 
be  the  beneficiary  of  a  compliance  with  oopilacijn,  Book  10,  tit  6,  law  1),  under 
them,  thereby  excluding  state  laws  from  7^}''^J^L^!?''^^^  ^'f"^  ^'  mhentence  ly 
that'field;^  ks  is  a  Lnifest  deduction  ^^ho^uW  n^  o1  iSTkrl^S^t^ 
from  McCune  y.  Essig.  There  might  be  a  puWic  document  or  judicial  approval, 
curious  and  confusing  result  from  an  oppo-  tFor  other  cases,  see  Appeal  and  Error.  VIII. 
site  ruling,  ss  pointed  out  by  the  supreme  ">>  ^  ;  Courts.  VII.  d,  in  Digest  Sup.  Ct.  1908.] 
court  of  the  state  in  its  first  opinion.  Sup-  Statutes  —  oonstmctlon  of  Porto  RloAn 
pose  Wadkins  had  married  again  and  died  laws  —  Spanish  decisions. 
before  perfecting  his  claim.  Could  his  wid-  „  2-  ?i?*?.>»5  5««>»5^nB  construing  the  Porto 
ow  haye  continued  the  required  residence  5!«>  Cml  Code,  when  rendered  after  Porto 

upon  and  cultivation  of  the  land?    And  if  f''^.^'^  ""^  ^J^  V^}i^f\  ^  ^P!"^** 
upuu  »uu  wuiviT»uuu  VI  wi«  iftuu.    '«^"»*  "  jurisdiction,  although  entitled  to  great  con- 
so,  m  what  right— her  own,  or  that  of  the  gideration,  do  not  preclude  the  Porto  Riean 
first  wife,  or  in  both  rights!   Section  2291  courts  from  exercising  an  independent  judg^ 
precludes  such  confusion.    It  is  a  definite  ment. 
grant  of  rights,  and  who  shall  be  its  bene- 
ficiaries are  explicitly  designated,  and  upon  [Nos.  141  and  160.] 
what  contingencies,  and  upon  the  perform- 
«<^of  wUt  conditions.    Until  such  contin-  ^ 

S76]gencies  happen,  and  until  •such  per-  •                  •,;.»-  o^   iqi« 
formanoe,  no  rights  vest.   It  follows  that  the  "^^^  "'  ^''^** 
mother  of  Effie  Bell  Wadkins  acquired  no  in- 
terest in  the  land.  A  PPEAL    from   the    Supreme    Court    of 
Judgment  affirmed.  ^^  Porto  Rico  to  reyiew  a  judgment  which 

affirmed  a  judgment  of  the  District  Court 

-^_.  for  the  Judicial  District  of  San  Juan,  sus- 
taining a  demurrer  to  and  dismissing  the 

EMILIA  RUOS  CORDOVA,  Appt.,  complaint  in  an  action  to  claim  filiation 

y.  and  a  share  of  plaintiflTs  alleged  pareut'a 

TERESA   FOLGUERAS   T   RIJOS   ct   al.  estate.    Affirmed.    Also  an 

(No.  141.)  A     PPEAL  from  the  District  Court  of  tha 

A  United  States  for  Porto  Rico  to  reyiew 

DOMINGO  ENRIQUETA  DUMET,  Appt.,  a  decree  sustaining  a  demurrer  to,  and  dis- 

Y.  missing,  a  bill   in  a  similar  action.     Af- 

ISABEL  HERNANDEZ  Y  BELLO,  Nicolas  firmed. 

Morell  y  Hernandez,  Tomaa  Morell  y  Her-  See  same  case  below,  No.  141,  16  P.  R. 

nandes,  and  Maria  Morell  y  Hernandez.  R.  593. 

(No.  160.)  The  facts  are  stated  in  the  opinion. 

(See  S.  C.  Reporter's  ed.  875-879.)  ^r.  N.  B.  K.  Petttnglll  argued  the  cauaa 

and  filed  a  brief  for  appellants: 

Appeal  —  from  Porto  Rloan  courts  —  Were  this  statute  to  be  regarded  as  one 

following  deolaton  below.  enacted  by  the  territorial  legislature,  we  are 

1.  The  Federal  Supreme  Court  will  not  aware  of  the  weight  this  court  has  said  it 

disturb  the  decision  of  the  supreme  court  ^ni  give  to  the  construction  placed  upon  iti 

of  Porto  Rico,  construing  the  fourth  t^-  statutes  by  the  supreme  court  of  a  territory. 

;^;7'a?t7:rr^^%^^^  .^^^^r^."^r^^^"s;o6%V^ 

Code  became  operative,  andnSt  exercised,  ^'^  ^  ^{  Equalisation   2M  U.  8.  474- 

shall  continue  with  the  extension  and  ac-  479,  61  L.  ed.  1143-1146.  27  Sup.  Ci.  Rep. 

eording  to  the  terms  recognized  by  prior  695;  Crary  ▼.  Dye,  208  U.  S.  519,  52  L.  ed. 

legislation,  but  shall  be  aubject,  with  re-  598,  28  Sup.  Ct  Rep.  360 ;  Kealoha  ▼.  GbsUe, 

-^ ^    .. ^n — ,     :  ^.  ., ;  210  U.  S.  149,  52  L.  ed.  998,  28  Sup.  Ct  Rep. 

4wwU—0ee  note  to  Omrro^  t.  Dastas,  51  ^3  L:  ed.  1030-1033,  29  Sup.  Ct  Rep.  658; 

Z^  ^.  U^  A  JMl  fianta  V«  Coont?  ▼.  New  Mexico,  215  U.  8. 


1911.                                 OORDOVA  T.  F0LGUERA8  Y  RUOS.  tit,  S77 

296-306,  64  L.  ed.  202-207,  SO  Sup.  Ct.  Rep.  Deciiion  of  March  2,   1866    (voL  11,  p. 

111.  241) ;  Deciiion  of  January  10, 1874  (toL  29, 

The  fourth  traniitory  proviaion  ii  confined  p.  113). 
in  its  application  to  matters  purely  of  pro-  From  1889  until  the  present  day  the 
cedure;  the  recognition  of  a  natural  child  status  of  natural  child  acquired  under  the 
is  not  matter  of  procedure,  but  affects  the  law  of  Toro  is  recognized  as  conferring  a 
very  existence  of  the  right  to  claim  and  re-  continuing  right  to  the  property  interests 
oeive  its  legal  consequences,  hence  is  sub-  legally  accruing  from  its  possession,  enforce- 
stantive  in  its  nature,  even  in  respect  to  the  able  under  ordinary  rules  of  evidence  and  by 
permanence  of  the  action  to  obtain  it;  a  ordinary  procedure,  as  in  case  of  other  prop- 
construction  which  would  allow  such  sub-  erty  rights. 

stantive  rights,  acquired  before  the  exist-  Decision  of  June  28,    1895    (vol.   77,   p. 

ence  of  the  Civil  Code,  to  be  subjected  to  the  880) ;  Decision  of  July  9,  1896  (vol.  80,  p. 

restriction  of  its  provisions  by  reason  of  the  111) ;  Decision  of  September  23,  1898  (vol. 

fourth    transitory   provision    of   the    same,  84,  p.  771 ) ;  Decision  of  November  29,  1899 

would  diminish  such  rights  in  their  neces-  (voL  88,  p.  430) ;  Decision  of  March  3, 1904, 

sary  extension,  and  deprive  them  of  their  (vol.  94,  p.  520) ;  Decision  of  April  11,  1906 

force    and    efficacy    under   certain    circum-  (vol.  104,  p.  74) ;  Decision  of  April  22,  1908 

stances.    Therefore,  such  construction  must  (vol.  Ill,  p.  124). 

be  rejected  as  contrary  to   ite  reasonable  jj     appearance    lor   appellee., 

meaning.  '^■^                         '^'^ 

JJL  '^''J";,^"'!..^^  ^^-  ^  T«'  ?i?r*  ^'  Mr.  Justice  Holmes  delivered  the  opinion 

18M,  vol.  11,  p.  241;  January  10,  1874,  vol.  .   ,.             ^, 

t'-. '*n^^,«L^"?''«n"'  ",?,•  '?•  ^^'X-  T^'  The  first  of  these  suite  was  brought  by 

Jnly9.1896,vol.80  p.111;  Juns.Cmlde  ^^^  .  p^Hant,  in  1908,  it  would  seem,  to 

Esp.  vo.  84    pp.  771-773;  Juris    C.vilde  ,,^^^  ''^^^^^^  ^^^^^^  ^  „,t„„,  ^      ^^r 

Esp.  vol.  104.  p.  74,   Juris.  Civ.    de  Esp.  ^^  ^^^.^^^  ^  ,  ,^^^  ^,  t^,  ^t,t,  ,, 

V\"l'.  P;  ^*1=?f '•'*'",''*  -^P"'  *'  ""'•  Don  Santiago  Rijos  Correa.  who  died  on 

Juris.  Civil  vol.  114,  p.  363.  April  29.  1869.    The  appellees  demurred  to 

This  conclusion  is  so  logical  and  clearly  ^^  complaint  on  the  grounds  adverted  to 

correct  as  to  impel  this  court  not  to  follow  .^  ^^l^  ,    Desmomes  y  Alvarez,  226  U. 

ite  inclination  to  "1^  toward"  the  con-  g   j^g   ^j^   jgg   33  g       f^  ^       ,3     gy 

trary  conclusions  of  the  Porto  Rican  court  ^^^^  ^ivil   Code  ol  1889,  art.   137.  actions 

but  to  declare  that  the  latter  has  oommitt^  ^^^  ^^^^  acknowledgment  of  natural  children 

a  "manifMt  error"  which  must  be  corrected,  ^^  ^  jMtituted  only  during  the  life  of  the 

even  looking  at  the  statute  as  a  territorial  „^^  parente;   or,  if  the  parent  dies 

enactment;  since,  under  such  circumstences,  J^^.       j^,  minority  of  the  child,  within 

this  court  cannot  refuse  to  exercise  ite  own  ^^^  ^^,4  j^„,  y^„  ^,  it,  niajority.    If  the 

judgment.             „,»,.„          „      .  appellant  was  not  of  age  at  the  death  of 

Copper  Queen  Consol.  Min.  Ca  v.  Terri-  ^^          ,^,  ^.^^^  majority  at  the  latest 

torial  Bd.  of  Equaliiation,  206  U.  8.  474-  .„  ,393   „j  4^^  ^tj^^  ^„  b,„<^  ,„  1397. 

479,  61  L.  ed.  1143-1146,  27  Sup.  Ct.  Rep.  (Under  the  Code  of  1902,  §  199,  the  action 

"'£,•       .       ,                              ....  is  allowed  only  for  two  years  after  coming 

The  fourth  transitory  provision,  having  ^j         j     ^he  supreme  court  susteined  the 

been  derived  from  the  law  of  Spain,  and  demurrer  and  dismissed  the  complaint 

adopted  by  Porto  Rico  after  ite  construction  ^he   second   suit,   begun   in   June,   1909, 

in  the  respect  now  under  discussion  had  been  ^.j  ,  ,i„ij„  obj^^.    jhe  appellant  alleged 

settled  by  the  Spanish  court,  must  be  con-  ^^^^  ,j,g  ^,g  b„,„  „„  August  4,  1876,  and 

sidered  to  have  been  adopted  with  that  con-  ^„   ,   natural   child   of   Damian   Morell; 

struction  as  a  part  of  it.  ^^^^^  ^^  left  ^j,   mother  and   married  in 

Kealoha  v.  Castle,  210  U.  S.  149-164,  52  jgg^,     .„   jggg   ^^^^y^^  to  Mallorca,  and 

b   ^-  ^^%T^'  ,«  tt"^b  ^1    A^rll  died  on  December  29,  1899.    On  demurrer 

?,"*  «  «  ^'^'i;      LY-  I      • '«    M-  *!•  the  bill  was  dismissed  by  the  district  court. 

819,  16  Sup.  Ct.  Rep.  644;  Henrietta  Mm.  &  ,  „      .       ..         xv     .i_    *  xv    *          •       a 

Mill.  Co.  V  Gardner,  173  U.  S.  123,  43  L.  ed.  Mlov^^rtg  the  authority  of  the  foregoing  de- 

637,  19  Sup.  a.  Rep.  327;  Robinson  v.  Belt,  ^^^^^'^    «'*]»«   »«P^«"«,  ?^^.^^'     }^\T^ 

187  U.  S.  41,  47  L.  ed.  66,  23  Sup.  Ct.  Rep.  »"""«  *^**'  *»  ^^^  plaintiff  retained  her 

16;  Copper  Queen  Consol.  Min.  Co.  v.  Ter-  domicil  in  Porto  Rico,  and  as  a  consider- 

ritorial  Bd.  of  Equalization,  supra.  «^We  part  of  the  estate  consisted  of  Isnd 

Prior  to  1889  the  status  of  natural  child  in  the  same  place,  the  possible  bearing  on 

under  law  11  of  Toro  could  be  proved  by  the  case  of  the  removal  of  Morell  to  Spain 

evidence  of  acts  in  pais  at  the  trial  of  the  need  not  be  considered.) 

same  suit,  brought  to  enforce  rights  derived  The  appellants  say  i\v%l%\.\.Vi^\J\TiA^\'CMSfit 

from  the  possession  of  such  status.  birtVi  tVic  •\ww  \iiioT^^w%A\j».^'^«H«6\VV^^ 
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of  Toro  (Law  1,  title  5,  bk.  10,  Novisima 
Recopilacidn) ;  that  under  that  law  they 
acquired  the  BtatuB  and  rights  of  natural 
children  by  the  facts  alleged  in  their  com- 
plaints, without  the  need  of  acknowledg- 
ment by  public  document  or  judicial  ap- 
proval, as  required  in  the  Civil  Code  of 
1889,  art.  133,  and  so  that  they  were  enti- 
tled to  sue  for  their  share  of  the  inheritance 
at  once. 

So  far  as  the  second  case  goes,  perhaps 
It  would  be  a  suflScient  answer  to  say  that 
during  the  lifetime  of  an  ancestor  no  heir 
has  a  vested  right  to  inherit  from  him; 
that  the  Civil  Code  of  1889  confines  the 
right  of  natural  children  to  inherit  to  those 
children  that  are  acknowledged  (art.  134) ; 
that  is,  presumably,  to  those  that  are  ac- 
knowledged as  it  provides;  and  since  heirs 
have  only  such  rights  of  inheritance  as  are 
given  to  them  by  the  laws  in  force  at  their 
ancestor's  death,  that  there  is  no  reason 
why  the  appellant  should  take  greater  ones 
because  she  had  been  informally  acknowl- 
edged before  1889. 

But  in  the  first  case  the  alleged  parent 
died  before  the  Civil  Code  was  enacted,  and 
so  it  would  seem  that  the  plaintiflT  had 
ground  for  claiming  rights  by  inheritance 
vested  before  that  date.  But  this  claim 
was  met  by  the  supreme  court  by  a  refer- 
ence to  the  statement  of  motives  for  the 
Civil  Code,  which  reads  that  if  it  was 
proper  to  give  effect  to  rights  acquired  un- 
der prior  legislation,  no  consideration  of 
justice  required  that  the  subsequent  exer- 
cise of  them  "as  well  as  their  duration  and 
the  proceedings  for  enforcing  them  should 
be  exempted  from  the  provisions  of  the 
Code;"  and  by  the  interpretation  of  the 
fourth  transitory  provision  (following  art. 
1976).  This  reads  in  the  official  transla- 
tion: "Actions  and  rights  arising  before 
this  Code  became  operative,  and  not  exer- 
cised, shall  continue  with  the  extension  and 
according  to  the  terms  recognized  by  prior 
legislation,  but  shall  be  subject,  with  regard 
to  the  exercise,  duration,  and  proceedings 
S78]  *for  enforcing  them,  to  the  provisions 
of  this  Code."  The  court  interpreted  these 
words  as  meaning  that,  in  order  to  enforce 
the  rights  of  a  natural  child  when  there 
was  not  a  solemn  recognition,  but  only  acts 
tending  to  establish  paternity  under  the 
Laws  of  Toro,  an  action  of  filiation  must 
be  brought,  as  required  by  articles  13S  and 
137  of  the  Code. 

In  other  words,  while,  under  the  Laws 
of  Toro,  the  acts  of  recognition  alleged, 
although  not  amounting  to  a  solemn  recog- 
nition, may  have  entitled  i  natural  child 
to  sue  for  her  share  of  the  ihheritance  and 
to  prove  the  acts  in  the  same  suit,  the 
Code  rwquhrm  m  prelimintLTj  proottding  to 


prove  those  acts  and  to  declare  their  effect, 
and  limits  the  time  within  which  such  pro- 
ceeding can  be  brought.  This  hardly  can 
be  called  an  interference  with  vested  rights, 
when  a  reasonable  time  for  bringing  the 
preliminary  proceeding  is  allowed.  In  tlia 
present  case  it  does  not  appear  that  tba 
plaintiff  had  not  reasonable  time  for  an 
action  after  the  Code  went  into  effect. 

It  is  objected  that  the  Supreme  Court 
of  Spain  has  construed  the  fourth  transito- 
ry provision  otherwise,  as  has  been  recog- 
nized by  the  supreme  court  of  Porto  Rico. 
Gual  V.  Bonafoux,  15  P.  R.  R.  545,  655, 
referring  to  a  judgment  of  April  11,  1900, 
but  citing  as  contradictory  one  of  Decem- 
ber 19,  1902,  that  it  deemed  correct.  The 
Spanish  decisions,  however,  have  not  the 
same  effect  as  do  those  construing  a  stat- 
ute subsequently  copied  by  another  state. 
They  were  rendered  after  Porto  Rico  had 
ceased  to  be  subject  to  Spanish  jurisdic- 
tion, and  although  entitled  to  great  con- 
sideration, which  no  doubt  they  received, 
they  do  not  preclude  the  local  court  from 
exercising  an  independent  judgment.  The 
construction  adopted  in  Porto  Rico  at  least 
does  no  violence  to  the  words  of  the  stat- 
ute; it  concerns  local  affairs  under  a  sys- 
tem with  which  the  court  of  the  Island  is 
called  on  constantly  to  deal,  and  we  arc  not 
prepared,  as  against  the  weight  properly 
^attributed  to  the  local  decision,  to  say  [S  7 9 
that  it  is  wrong.  Gray  v.  Taylor,  Jan.  20, 
1913  [227  U.  S.  51,  ante,  413,  33  Sup.  Ct. 
Rep.  199].  How  the  first  case  should  have 
been  dealt  with  if  it  had  appeared  in  the  rec- 
ord that  the  plaintiff  came  of  age  before  the 
Code  went  into  effect  we  are  not  called 
upon  to  consider.  The  construction  adopt- 
ed might  give  trouble  unless  a  right  to 
bring  an  action  of  filiation  within  a  reason- 
able time  were  implied.  But  we  have  to 
remember  that  the  lawmaking  power  of 
Spain  was  not  restricted  in  the  way  fa- 
miliar to  us. 

141.  Judgment  affirmed. 

160.  Decree  affirmed. 


FRANK  LUKE  and  John  Luke,  Appts., 

V. 

JESSE  HOYT  SMITH. 

(See  S.  C.  Reporter's  ed.  379-382.) 

Appeal  —  from     territorial     supreme 
conrt  —  following  decision  below. 

1.  A  decision  of  the  territorial  supreme 
court  that  a  purchaser  at  a  sale  on  execu- 

NoTK. — ^As  to  review  by  United  States  Su- 
preme Court  of  territorial  decisions — tee 
note  to  Miners'  Bank  t.  Iowa,  13  L.  ed.  U.  8. 
807. 


Iftl2.  LUKE  T.  SMITH. 

tion,  who  has  notice  before  his  purchase  of  though  purchased  with  money  advanoed  to 
the  rights  of  persons  for  whom  the  debtor  the  partnership  by  such  participating  and 
holds  the  legal  title  in  trust,  because  pur-  acquiescing  partner,  is  subject  to  attachment 
chafed  with  their  funds  and  for  their  use,  ^^  execution  by  the  creditors  of  the  partner 
will  take  subject  to  their  rights,  notwith-  ,  ,,.  ,  "^  ,  ..j.,  .  .  '^  ..  - 
standing  Ariz.  Rev.  Stet.  1901.  f  749,  mak-  ^«^d'°«  "^^  ^^l^^  title,  who  have  no  notice 
ing  all  conveyances  and  deeds  of  trust  and  ^^  ^^'^  partnership,  and  the  hen  of  such  at- 
mortgages  void  as  against  creditors  and  taching  and  execution  creditors  is  prior  and 
subsequent  purchasers  for  value  without  superior  to  the  equitable  right  of  such  con- 
notice  unless  recorded,  and  that  this  prin-  senting  and  acquiescing  partner  to  have  the 
ciple  applies  to  an  equitable  lien  existing  partnership  property  appUed  to  the  payment 
in  favor  of  a  partner  contributing  the  en-  ^f  his  advances  to  the  partnership, 
tire  capital  and  necessary  advances  to  a  ^bbert's  Appeal,  70  Pa.  79;  Second  Nat. 
land   partnership,  will  be  followed  by  the  ^     , ,      .       *^;      '   „      „^^     n  jj    »     a 

Federal  Supreme  Court  on  appeal.      ^  ^'^l.^Jl^^\ ®l  ^^  ^^^ I  ^"^"^^L  i^' 

I  For  other  cases,  see  Appeal  and  Error.  VIII.  P«al»  o*  P*-  *82;  Stover  v.  Stover,  180  Pa, 

m.    Ij   Courts.   VII.   a,   in   Digest   Sup.   Ct.  425,    67   Am.    St.   Rep.    654,   36    Atl.    921; 

„     ?^  ,  ^.  .  Cundey  v.  Hall,  208  Pa.  336,  101  Am.  St 

Real  property  —  recording  act  —  pur-  „        /Too    eT^lii    Xl-i     i>^  t  vr  **       lo 

chaser  wiUiout  notice  -  putting  on  ?/P-  »38   57  Atl.  761;  Blake  v.  Nutter   19 

inquiry.  ^^*  16;  Hammond  v.  Paxton,  68  Mich.  393, 

2.  The  complaint  in  a  suit  to  enforce  a  26  N.  W.  321;  Forde  v.  Herron,  4  Munf. 

lien  in  favor  of  a  partner  contributing  the  316;   Buchan  v.  Sumner,  2  Barb.  Ch.  166; 

entire  capital  and  necessary  advances  to  a  First  Nat.  Bank  v.  State  Sav.  Bank,  130 

land    partnership,   which,    though   not   set-  Mich.    332,   89   N.    W.    941;    Alexander   v. 

ting  forth  the  partnership  agreement,  alleged  Thompson,  101  Minn.  6,  111  N.  W.  386. 

Ll're,'Zt  ?t":asTg'rU°th:t"ftlaTn'        By  participating  and  acquiescing  in  the 

tiff  should  advance  all  the  money  necessary  conveyance  to  Rainey  of  an  undivided  one- 

for  the  improvement  of  the  land,  and  should  third  interest  in  the  real  estate  which  he 

be  repaid  all  sums  advanced  for  that  pur-  advanced  the   money  to  purchase,  and  by 

pose  or  for  the  purchase  of  the  land,  with  participating    and    acquiescing    in    placing 

interest,  out  of  the  proceeds  of  the  sales  guch  title  in   Rainey  of  record,   and  with 

of  the  land,  and  prayed  that  plaintiff  be  notice    and    without     protest     permitting 

declared  to  have  an  equiUble  mortgage  lien  j^  .        ^  mortgage  the  property,  and  other- 
upon  the  interest  of  the  other  partner,  who  .  i-  ,    j.      x  'x        v  •  j*  -j     i 

held    the    legal    title,    paramo^t    to    any  ^««  P^^Wicly  treat  it  as  his  own  individual 

rights  of  the   latter's  judgment  creditors,  property,  the  plaintiff.   Smith,  waived   all 

who    were    made    parties    defendant,    was  right  to  claim  a  lien  upon  said  premises 

enough  to  put  the  latter  upon  inquiry  as  to  prior  and  superior  to  that  of  the  attach- 

the  precise  character  of  tne  contract  that  ment  and   judgment   creditors    of   Rainey, 

was  alleged  to  lay  the  foundation  for  an  ^jj^  became  such  upon  the  faith  and  credit 

equitable   interest   superior  to   theirs,  and  ^f  .^^j,  ^^^^^d  title,  and  without  notice  of 

'^or:nlit^y%'^^^^^^^^  Tpu^:  the  fact  of  the  existence  of  such  partnership 

chasers  for  value,  without  notice.  ^^  the  making  of  such  advances. 
[For  other  cases,  see  Real  Property.  II.  c.  In        Forde  v.  Herron,  4  Munf.  316;  Wilhite  v. 

Digest  Sup.  Ct.  1908.)  Boulware,  88  Ky.  169,  10  S.   W.  629,    30 

Cyc.  701. 
[No.  160.]  The  lien  of  the  appellants,  Frank  Luke 

and  John  Luke,  was  fixed  by  the  levy  of 

Argued   January  27,    1913.     Decided   Feb-  their  attachment,  June  11th,  1902,  and  by 

ruary  24,  1913.  the  judgment  foreclosing   that   lien,   June 

nth,  1903. 

A  PPEAL  from  the  Supreme  Court  of  the  ,,^'^11'  11*1*^''!^^.^??'^***"  ?f "^^ "' 

A  Territory  of  Arizona  to  review  a  decree  U.  S.  722,  28  L.  ed.  677.  4  Sup.  Ct  Rep  618 ; 

which    affirmed    a   decree   of    the    District  ^^r''TZ\l'^^^  ^  ^' S' ^''' }?!  ^' N^^' 

Court  of  Maricopa   County,   in  that  Ter-  l^  ^' f'^^^^:*  ^^^  ""' Jf"'^!'' ^^^1,^^^^^^ 

ritory,  enforcing  an  equitable  lien  of  a  part-  S""!!^^/:5T^98.^W^^^ 

ner  in  the  partnership  assets.    Affirmed.  ^  .^«P'  P?'  f^  ^U^^®  L  «    "^?f*^    ' 

See  same  case  below,   IS    ^riz.   166,  108  ^»*^'  «J^^f  ^PP*  ^OO,  46  Pac.  618;  Mar- 

Pac    494      •  tm   v.   Dryden,    6    111.    387;    Alexander   v. 

The  facts  ai«  stated  in  the  opinion.  Thompson,  101  Minn  6,  111  N.  W.  386. 

Notice  of  a  secret  equity,  received  after 

Mr.   Walter  Bennett  argued  the  cause  judgment  and  before  sale,  does  not  affect  the 

and  filed  a  brief  for  appellants:  purchaser,  even  though  such  purchaser  be 

Real  property  conveyed  to  one  member  of  the  judgment  creditor, 
a  partnership,  and  standing  of  record  in  his       Mansfield  v.  Johnson,  61  Fla.  239^  12Q  As^. 

name,  in  which  conveyance  and  record  the  St.  Rep.  IW,  4^  ^.  \^^\ '^'s^i«i\»WDL  n,"^^- 

other  partner  participrnteB  And  acquieflcet,  Clay,  Itt  Tcr.  Cv^,  kv^.  ViA»  ^  %,^.^^' 
ST  Ij.  ed.  ^^ 
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Meek  t.  8ke«n,  8  a  C.  A.  641,  23  U.  S.  App. 
282,  60  Fed.  822. 

The  lupreme  court  of  Texaa  itands  alone 
in  itt  opinion  that  secret  equitiea  are  not 
within  the  protection  afforded  to  judgment 
creditor!  by  the  recording  acts.  But  even 
that  court  only  exempts  from  the  operation 
of  the  recording  acts  those  secret  equities 
which  are  of  such  a  nature  that  the  holder 
cannot  spread  his  title  on  the  record,  and 
which  are  not  in  their  nature  susceptible  of 
registration,  and  of  which  the  purchaser  had 
notice  before  the  sale. 

Parker  ▼.  Coop,  60  Tez.  Ill;  Senter  &  Co. 
V.  Lambeth,  69  Tex.  263;  Grace  t.  Wade,  45 
Tex.  622;  Whitaker  ▼.  Farris,  45  Tex.  Civ. 
App.  378, 101  S.  W.  456. 

But  the  Federal  courts  make  no  distinc- 
tion between  secret  equities  and  unrecorded 
deeds,  regarding  the  time  of  notice  of  their 
existence  as  affecting  purchasers  at  execu- 
tion sales. 

Bayley  t.  Greenleaf,  7  Wheat  46,  5  L.  ed. 
393;  Stevenson  t.  Texas  &  P.  R.  Co.  105 
U.  S.  708,  26  L.  ed.  1215 ;  Hits  t.  National 
MetropoUtan  Bank,  111  U.  S.  722,  28  L.  ed. 
577,  4  Sup.  Ct.  Rep.  613;  Reed  t.  Munn,  148 
Fed.  752. 

Neither  the  original  complaint,  filed  July 
18th,  1903,  nor  first  amended  complaint,  filed 
September  23d,  1903,  was  sufficient  to  give 
the  Lukes  constructive  notice  of  the  exist- 
ence of  a  partnership  between  Smith  and 
Rainey  in  respect  to  Uie  land  in  question,  or 
to  put  them  upon  inquiry  in  respect  to  the 
contract  therein  mentioned,  because  said 
complaints  purport  to  set  out  all  the  ma- 
terial provisions  of  the  contract  according 
to  their  legal  effect,  and  no  mention  is 
therein  made  of  any  partnership,  or  any 
facts  which  would  constitute  the  parties  to 
it  partners,  and  the  legal  presumption  aris- 
ing from  such  pleading  is  that  the  provisions 
of  the  contract  did  not  constitute  the  par- 
ties to  it  partners. 

Burlington  &  M.  R.  Co.  v.  Lancaster 
County,  4  Neb.  307 ;  Burlington  &  M.  River 
R.  Co.  V.  York  County,  7  Neb.  487;  McClure 
V.  Warner,  16  Neb.  447,  20  N.  W.  887;  Chi- 
cago R.  I.  &  P.  R.  Co.  V.  Shepherd,  39  Neb. 
523,  58  N.  W.  189;  Marsh  v.  Marshall,  53 
Pa.  396. 

All  proceedings  under  a  judgment  relate 
back  to  the  time  of  the  levy. 

Freeman  v.  Dawson,  110  U.  S.  270,  28  Lb 
•d.  148,  4  Sup.  Ct.  Rep.  94;  Rio  Grande  R. 
Co.  T.  Gomila  (Rio  Grande  R.  Co.  v.  Vinet) 
138  U.  S.  484,  83  L.  ed.  402,  10  Sup.  Ct 
Bti^  155. 

J^idgment   creditors   and   purchasers  for 
vahM  are  equally  protected,  and  the  judg- 
ment lien  attaches  to  whatever  title  the 
debtor  hmd  of  record.    Coluinbus  Buggy  Ca 
^.  Ormret^  106  OL  459. 


Mr.  Lewis  M.  Ogden  argued  the  cause 
and  filed  a  brief  for  appellee: 

By  reason  of  the  partnership  relation,  the 
legal  title  to  the  entire  tract  was  held  by 
Smith  and  Rainey  in  trust  for  the  benefit 
of  the  partnership  and  the  satisfaction  of 
firm  creditors,  and  all  claims  between  the 
partners,  before  any  portion  of  the  interest 
of  either  partner  could  be  reached  by  his 
individual  creditors. 

Whitney  t.  Cotton,  53  Miss.  691;  Dyer  t. 
Clark,  5  Met  577;  Hodges  v.  Holeman,  1 
Dana,  50;  Williams  v.  Love,  2  Head,  80, 
73  Am.  Dec  191;  Rainey  v.  Nance,  54  111. 
36;  Matlock  v.  Matlock,  5  Ind.  404;  Black 
V.  Bush,  7  B.  Mon.  210;  Buffum  v.  Seaver, 
16  N.  H.  160;  Betts  v.  Letcher,  1  S.  D.  182, 
46  N.  W.  193;  Boyce  v.  Coster,  4  Strobh.  Eq. 
25;  Boyers  v.  Elliott,  7  Humph.  204;  Wright 
V.  Wright,  59  How.  Pr.  186;  Lane  v.  Jones, 
9  Lea,  627;  Duryea  v.  Burt,  28  Cal.  569,  11 
Mor.  Min.  Rep.  395;  Dilworth  v.  May  field, 
36  Miss.  40;  Ives  v.  Miller,  19  Barb.  200; 
Pierce  t.  Wilson,  2  Iowa,  20;  Evans  v. 
Hawley,  35  Iowa,  83 ;  Peck  v.  Fisher,  7  Cush. 
387;  Lowe  v.  Alexander,  15  Cal.  296;  Dupuy 
V.  Leavenworth,  17  Cal.  268;  Shanks  v. 
Klein,  104  U.  S.  18-22,  26  L.  ed.  635-636; 
Riddle  v.  WhitehiU,  135  U.  S.  621.  34  L.  ed. 
282,  10  Sup.  Ct.  Rep.  924;  Furman  v.  Mc- 
Millian,  2  Lea,  121;  Stokes  v.  Stevens,  40 
Cal.  394. 

The  registration  act  of  the  territory  of 
Arizona  is  taken  verbatim  from  the  statutes 
of  the  state  of  Texas.  Having  been  adopted 
from  that  state,  the  legislature  is  presumed 
to  have  adopted  with  it  the  interpretation  of 
it  as  given  by  the  supreme  court  of  that 
state. 

Goldman  v.  Sotelo,  8  Ariz.  92. 

This  registration  act  has  been  repeatedly 
construed  by  the  supreme  court  of  the  state 
of  Texas,  and  has  always  been  held  not  to 
apply  to  a  mere  equitable  interest. 

Blankenship  v.  Douglas,  26  Tex.  228,  82 
Am.  Dec.  608;  Oberthier  v.  Stroud,  33  Tex. 
524;  Price  v.  Cole,  35  Tex.  470;  Calvert  v. 
Roche,  59  Tex.  464 ;  Parker  v.  Coop,  60  Tex. 
116;  Senter  k  Co.  v.  Lambeth,  59  Tex.  262; 
Bradley  v.  Love,  60  Tex.  478. 

The  appellants  are  not  subsequent  pur- 
chasers for  a  valuable  consideration.  So 
far  as  they  are  purchasers,  they  are  pur« 
chasers  without  valuable  consideration. 

McKamey  v.  Thorp,  61  Tex.  651;  Allday 
V.  Whitaker,  66  Tex.  673;  Orme  v.  Roberts, 
33  Tex.  768;  Farley  v.  McAlister,  39  Tex. 
603;  Delespine  v.  Campbell,  52  Tex.  4;  Ault- 
man,  M.  &  Co.  v.  George,  12  Tex.  Civ.  App. 
459,  34  S.  W.  652;  Cobb  v.  Trammell,  9  Tex. 
Civ.  App.  527,  30  S.  W.  482;  Hicks  v.  Pogue, 
33  Tex.  Civ.  App.  333,  76  S.  W.  786. 

Where  a  party  has  sufficient  notice  to  put 
him  upon  inqoiry,  and  he  neglects  to  n^a&e 
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•uch  inquiry,  he  is  chargeable  with  knowl- 
edge of  all   facts   to   which   that  inquiry 
would  have  led. 
Vredenburgh  v.  Burnet,  31  N.  J.  Eq.  229. 

880]  *Mr.  Justice  Holmes  delivered  the 
opinion  of  the  court: 

This  is  a  bill  brought  by  the  appellee  to 
establish  and  foreclose  a  lien  on  certain 
land,  and  already  has  been  before  this  court. 
Smith  V.  Rainey,  209  U.  S.  63,  62  Lw  ed. 
679,  28  Sup.  Ct.  Rep.  474.  At  that  bearing 
the  land  was  decided  to  be  partnership  as- 
sets as  between  Smith  and  Rainey,  and,  as 
such,  subject  to  a  lien  for  repayment  of 
advances  made  to  the  firm  by  Smith.  The 
present  appellants  claim  a  right  in  Rainey's 
interest,  paramount  to  Smith's,  by  virtue 
of  an  execution  sale  on  a  judgment  against 
Rainey.  The  material  facts  are  few.  The 
title  to  the  land  by  deed  on  record  stood  in 
Smith  as  to  two  undivided  thirds,  and  in 
Rainey  as  to  the  other  third.  About  April 
29,  1897,  Smith  and  Rainey  made  the  agree- 
ment construed  in  209  U.  S.  63,  out  of 
which  arose  the  partnership  and  the  conse- 
quent Hen  before  mentioned.     On  June  11, 

1902,  the  appellants  began  a  suit  against 
Rainey  upon  an  individual  debt  of  his,  and 
attached  his  interest  in  the  land.  On  June 
11,  1903,  they  got  judgment.    On  July  18, 

1903,  Smith  began  the  present  action,  mak- 
ing Frank  Luke  a  defendant,  as  claiming 
some  lien  alleged  by  Smith  to  be  subordi- 
nate to  his  own.  On  August  6,  1903,  an 
order  of  sale  was  issued  in  the  suit  of  the 
appellants,  on  September  8  the  land  was 
sold  to  the  Lukes  for  the  amount  of  their 
judgment,  on  December  29  the  sheriff  made 
return,  and  on  June  20,  1904,  there  having 
been  no  redemption,  executed  a  deed  to  the 
Lukes.  The  Lukes  had  no  notice  of  Smith's 
rights  earlier  or  other  than  that  derived 
from  the  beginning  of  the  present  suit. 

The  statute  of  Arizona  makes  all  con- 
veyances of  land  and  all  deeds  of  trust  and 
mortgages  void,  as  against  creditors  and 
subsequent  purchasers  for  value  without 
notice,  unless  recorded,  but  leaves  them  valid 
as  against  purchasers  with  notice  or  without 
881] valuable  consideration.  *Rev.  Stat. 
1901,  t  749.  The  supreme  court  of  Arizona, 
starting  from  the  admitted  fact  that  the 
statute  was  copied  from  the  laws  of  Texas, 
after  examining  the  Texas  decisions,  oon- 
cluded  that  when  the  debtor  holds  the  legal 
title  in  trust  for  others  with  those  funds 
and  for  whose  use  it  was  purchased,  a 
purchaser  at  a  sale  on  execution  who  has 
notice  of  their  rights  before  his  purchase 
will  take  subject  to  them  notwithstanding 
the  foregoing  act.  The  court  thought  that 
the  principle  applied  to  such  equitable 
rights  as  Smith^  was  decided  to'  have,  in 
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209  U.  8.  63,  and  hence  concluded  that  if 
the  Lukes  had  notice  before  the  sale  oo 
September  8,  1903,  from  the  original  com- 
plaint in  the  present  suit,  Smith  must  pre- 
vaiL  On  this  construction  of  a  local  stat- 
ute as  well  as  on  some  subordinate  matters 
of  construction  not  so  much  pressed,  we  se^ 
no  reason  for  not  following  the  local  court, 
in  accordance  with  a  leaning  many  times 
declared.  Jones  v.  Springer,  226  U.  S.  148, 
167,  ante,  161,  33  Sup.  Ct.  Rep.  64;  Gray  v. 
Taylor,  January  20,  1913  [227  U.  S.  61, 
ante,  413,  33  Sup.  Ct.  Rep.  199].  It  is  per- 
haps doubtful  whether  the  instrument  creat- 
ing the  partnership  and  making  the  land 
partnership  assets  could  have  been  record- 
ed; assuming,  as  the  appellants  urge,  that 
the  test  of  trusts  that  are  outside  of  \  749 
is  that  they  do  not  arise  from  an  instru- 
ment that  might  be  put  on  record, — ^a  test 
not  definitely  accepted  by  the  Arizona  court. 
Some  mention  was  made  of  a  mortgage  exe- 
cuted by  Rainey  and  afterwards  discharged, 
as  giving  additional  color  to  Rainey's  record 
title.  But  it  is  enough  to  say  that  the 
Lukes  do  not  appear  to  have  known  of  it 
before  the  execution  sale  to  them. 

Hence,  the  only  question  is  whether  the 
complaint  as  originally  filed  gave  notice  of 
Smith's  rights.  It  did  not  set  forth  the 
contract,  but  alleged  it  to  have  been  made 
in  writing,  and  alleged  that  it  was  agreed 
that  the  plaintiff  should  advance  all  the 
money  necessary  for  the  improvement  of 
the  land,  and  should  be  repaid  all  sums 
advanced  by  him  for  that  purpose  or  for  the 
purchase  of  the  land,  *etc.,  with  inter- [8 8 8 
est,  from  sales  of  the  land.  It  prayed  that  the 
plaintiff  be  declared  to  have  an  equitable 
mortgage  lien  upon  Rainey's  interest,  para- 
mount to  Lukes'  title,  whatever  it  might 
be.  This  obviously  was  enough  to  put  the 
Lukes  upon  inquiry  as  to  the  precise  char- 
acter of  a  contract  that  was  alleged,  and 
truly  alleged  as  it  turns  out,  to  lay  the 
foundation  for  an  equitable  interest  superior 
to  theirs. 

Judgment  affirmed. 


PEOPLE  OF  PORTO  RIOO,  Plff.  in  Err., 

V, 

TITLE    GUARANTY    k    SURETY    COM- 
PANY. 

(See  S.  C.  Reporter's  ed.  382-389.) 

Bonds  —  construction  —  condition. 

1.  The  result  at  the  end  of  three  years. 

Note. — ^As  to  when  performance  of  con- 
tract is  excused — see  notes  to  United  States 
V.  Peck,  26  L.  ed.  U.  S.  46;  JaekeQtL^V\\A^\L. 
P.  R.  k  '^w.^.^.'^K^'^€!ty^\^.yJS.S^^^. 
616,  and  Eieivan  N.  ^Vm%, \V\J2J^'tV»« 
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and  not  the  progress  of  the  work  at  any 
intermediate  period,  was  what  was  covered 
by  a  bond  executed  to  secure  the  construc- 
tion of  an  electric  railway  conformably  to 
the  ordinance  granting  the  franchise,  which 
called  for  full  completion  in  three  years, 
with  subordinate  requirements  as  to  the 
amount  of  progress  to  be  made  in  one  and 
two  years,  although  such  bond  requires  per- 
formance within  such  three-year  period  of 
all  other  terms  and  conditions  in  the  ordi- 
nance required  to  be  performed  by  the  prin- 
ciple within  that  time,  and  provides  for 
the  cancelation  of  the  bond  upon  a  certifi- 
cate showing  completion  of  the  work,  and 
upon  full  compliance  with  the  terms  of 
the  ordinance,  and  states  that  no  extension 
of  the  time  limited  for  the  completion  of 
the  work  or  any  part  thereof  shall  dis- 
charge the  surety. 

[For  other  cases,  see  Bonds,  I.,  In  Difi^est  Bnp. 
Ct  1908.] 

Bonds  —  defenses  —  performance  made 

Impossible  by  obligee. 

2.  A  recovery  upon  a  bond  executed  to 
secure  the  construction  of  an  electric  rail- 
way conformably  to  the  ordinance  granting 
the  franchise  cannot  be  had  for  a  failure  to 
perform,  where,  within  the  time  aAowed 
for  performance,  the  franchise  was  revoked. 
[For  other  cases,  see  Bonds,  I.,  Contracts,  V. 

b,  in  Digest  Bnp.  Ct  1908.] 

[No.  154.] 

Argued  January  30,   1913.     Decided   Feb- 
ruary 24,  1913. 

IN  ERROR  to  the  United  SUtes  Circuit 
Court  of  Appeals  for  the  Third  Circuit 
to  review  a  judgment  which  affirmed  a  judg- 
ment of  the  Circuit  Court  for  the  Middle 
District  of  Pennsylvania,  granting  a  non- 
suit in  an  action  upon  a  bond.    Affirmed. 

See  same  case  below,  103  C.  C.  A.  607, 
180  Fed.  641. 
The  facts  are  stated  in  the  opinion. 

Mr.  William  Jessup  Hand  argued  the 
cause,  and,  with  Messrs.  Wolcott  H.  Pitkin, 
Jr.,  and  Franlc  Feuille  filed  a  brief  for 
plaintiff  in  error. 

Messrs.  E^rerett  Warren  and  John  G. 
Johnson  argued  the  cause,  and,  with  Mr. 
Severo  Bfallet-Prevoet,  filed  a  brief  for  de- 
fendant in  error. 

Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

This  is  a  suit  upon  a  joint  and  several 
bond  executed  by  the  defendant  in  error 
as  surety  for  the  Vandegrift  Construction 
Company.     In  the  circuit  court  a  nonsuit 

On  the  effect  of  passage  before  expiration 

of  time  for  performance  of  contract  of  stat- 

itte  rendering  performance  inopossible — see 

noie  to  Cowhj  r.  i^orthem  P.  R.  Ca  41 


was  ordered,  and  the  order  was  affirmed 
by  the  circuit  court  of  appeals  on  the 
ground  that  the  plaintiff,  by  its  own  aet, 
had  made  performance  of  the  condition  im- 
possible. 103  C.  C.  A.  607,  ISO  Fed.  641. 
The  facts  are  these: 

By  an  ordinance  of  March,  1903,  Porto 
Rico  granted  to  the  Vandegrift  Company 
the  right  to  build  and  operate  an  electric 
railway  and  also  a  power  plant  in  specified 
places  in  the  island.  Within  one  year 
from  acceptance  of  the  grant  the  in'sntee 
was  to  have  its  roadbed  completely  graded 
between  the  island  of  San  Juan  and  the 
urban  portion  of  the  municipality  of  Cag- 
uas,  and  the  foundations  and  approaches 
of  a  certain  bridge  completed.  §  15.  With- 
in  two  years  it  was  to  have  the  parts  of 
the  railway  lying  between  the  urban  por- 
tion of  San  Juan  and  Caguas  and  certain 
other  points  finished  and  ready  for  service. 
§16.  Within  three  years  it  was  to  have 
the  whole  line  completed  and  in  operation. 
§  17.  It  was  stated  to  be  expressly  un- 
derstood and  agreed  that  upon  the  grantee'a 
failure  to  have  the  line  in  full  operation 
within  the  time  limited,  t.  e.,  three  years, 
the  grantee's  right  to  operate  any  part  of 
it  or  to  sell  electric  light  and  power  should 
cease  unless  the  failure  should  be  declared 
by  the  executive  council  to  be  due  to  one 
of  certain  excuses,  such  as  the  act  of  Qod. 

§  Ifi. 

A  power  dam  at  Comerio  Falls  was  to  be 
completed  in  one  year  and  the  greater  part 
of  tiie  electric  apparatus  *contracted[S84 
for  the  whole  power  plant  and  transmission 
lines  necessary  for  operating  the  railway 
to  be  completed  witVjn  three  years.  §  IS. 
The  grantee  was  f  /  pay  the  government  2 
per  cent  of  its  gross  receipts  from  the  sale 
of  light  and  power  to  private  consumers 
(§  23),  was  not  to  charge  above  certain 
maxima  fixed  for  passengers  and  freight 
(§  25),  and  was  to  carry  certain  persons, 
such  as  prisoners  and  police  on  duty,  free 
of  charge  (§§  27,  28).  The  righU,  privi- 
leges, and  concessions  granted  by  the  ordi- 
nance were  expressed  to  be  subject  to 
amendment,  alteration,  or  repeal  by  the  ex- 
ecutive council.  §  30.  Then  it  was  pro- 
vided that  the  rights  granted  "shall  be 
accepted  by  the  grantee  in  writing  and  by 
executing  a  bond  in  favor  of  the  People  of 
Porto  Rico,  in  the  sum  of  $100,000,  satis- 
factory, etc,  .  .  .  and  conditioned  upon 
the  full  completion  of  the  work  herein  au- 
thorised within  three  years  after  such  ac- 
ceptance, and  in  accordance  with  the  con- 
ditions herein  contained,  and  in  accordance 
with  the  plans  and  specifications  therefor 
approved  as  herein  provided;  and  condi- 
tioned also  upon  the  payment  by  the 
grantee  to  the  People  of  Porto  Rico  of  any 
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I088  or  damage  or  costs  accruing  against 
the  People  of  Porto  Rico,  by  reason  of  the 
construction  of  the  works  herein  author- 
ized, at  any  time  during  the  period  of  con- 
struction herein  limited,"  etc.  §  34. 

Upon  presentation  of  a  certificate  of 
completion  from  the  commissioner  of  the 
interior,  "and  upon  the  full  compliance 
with  the  terms  of  this  ordinance  to  the  j 
satisfaction  of  the  executive  council,  and 
upon  the  full  payment  by  the  grantee  of 
any  loss,  damage,  and  costs  accruing 
against  tlie  People  of  Porto  Rico,  as  in  said 
bond  provided,  the  said  bond  shall  be  can- 
celed." §  3.1.  Finally,  the  ordinance  is 
to  "take  effect  immediately  upon  the  ac- 
ceptance by  the  grantee  of  the  terms  and 
conditions  hereof,  as  above  provided."  §  38. 
S85]  'The  bond  in  suit  was  executed,  refer- 
ring to  and  annexing  the  ordinance,  and  con- 
ditioned, among  other  things,  that  the  prin- 
cipal, within  three  years  from  the  date  of 
the  acceptance  by  it  of  the  ordinance, 
should  fully  complete  the  work  "in  accord- 
ance with  the  conditions  therein  con- 
tained;" and  again,  that  it  should  "duly 
perform  within  the  said  period  of  three 
(3)  years,  all  other  terms  and  conditions 
in  said  ordinance  required  to  be  performed 
by  the  principal  within  the  said  period."! 
j|86]     *The  principal  failed  to  do  within  the 


year  the  work  required  by  §  16  to  be  com- 
pleted in  that  time,  as  has  been  stated, 
and  a  little  more  than  two  months  after 
the  year  elapsed,  in  July,  1904,  the  execu- 
tive council  passed  an  ordinance  amending 
§§  15,  18,  and  30  of  the  former  one,  the 
amendment  being  approved  by  the  Presi- 
dent on  August  2.  The  time  allowed  in 
§  15  was  extended  to  January  1,  1905,  pro- 
vided that  the  number  of  men  employed  on 
or  before  August  7  should  be  not  less  than 
260,  and  that  the  number  should  be  in- 
creased up  to  500  or  thereabouts,  the  intent 
expressed  being  that  as  many  men  should 
be  engaged  as  was  necessary  to  complete 
the  work,  and  provided  that  the  men  should 
be  paid  weekly,  and  provided  further  that, 
upon  failure  to  comply  with  the  tenns  and 
conditions  of  the  amendment,  the  franchise 
should  be  subject  to  immediate  forfeiture. 
The  requirement  in  §  18  as  to  the  power 
dam  at  Comerio  Falls,  etc.,  also  was  ex* 
tended  to  January  1,  1906.  Finally,  to  the 
provision  in  §  80  as  to  amendment,  etc., 
of  the  concession,  there  was  added  the  ex- 
press requirement  of  the  approval  of  the 
governor  of  Porto  Rico  and  of  the  President 
of  the  United  States,  and  the  statement 
that  it  was  subject  to  the  power  of  Con- 
gress to  annul  or  modify  the  same.  This 
amendment  seems  to  have  been  sought  and 


fThe  whole  condition  of  the  bond  was  as 
follows : 

"Now,  therefore,  the  condition  of  this 
obligation  is  such  that  if  the  said  principal 
shall,  within  three  years  from  the  date  of 
the  acceptance  by  it  of  said  ordinance,  fully 
complete  the  work  therein  authorized  in 
accordance  with  the  conditions  therein  con- 
tained, and  in  accordance  with  the  plans 
and  specifications  therefor,  approvea  as 
therein  provided;  and  within  the  said  period 
of  three  (3)  years  from  the  date  of  the 
acceptance  by  it  of  the  said  ordinance  shall 
build,  complete,  and  have  in  operation  the 
entire  line  of  railway  authorized  therein 
for  such  terminal  in  the  municipality  of 
San  Juan,  as  may  be  determined  by  the 
aaid  executive  council,  to  its  terminal  on 
Ihe  pi  ay  a  of  Ponce,  on  a  route  from  Ponce 
CO  be  determined  by  the  said  executive  coun- 
<:il,  in  accordance  with  the  conditions  in 
said  ordinance  contained,  and  in  accordance 
with  the  plans  and  specifications  therefor 
approved,  as  in  said  ordinance  provided,  and 
within  the  said  period  of  three  (3)  years 
from  the  date  of  the  acceptance  by  it  of  the 
said  ordinance,  shall  also  complete  and  have 
in  operation  the  entire  power  plant  and 
transmission  lines  necessary  for  operation 
the  said  entire  line  of  railway,  in  accord- 
ance with  the  conditions  therein  contained, 
and  in  accordance  with  the  plans  and  speci- 
fications therefor,  approved  as  therein  pro- 
vided; and  shall  duly  perform  within  the 
said  period  of  three  (3)  years,  all  other 
terms  and  conditions  in  BMid  ordinanet  re- 
57  L.  ed. 


quired  to  be  performed  by  the  principal 
within  the  said  period;  and  shall  pay  to 
the  obligee  anv  loss  or  damage  accruing 
against  the  said  obligee  by  reason  of  the 
construction  of  the  works  in  said  ordinance 
authorized  at  any  time  during  the  period 
of  construction  therein  limited,  and  before 
the  completion  of  said  work  shall  have  been 
certified  by  the  commissioner  of  the  in- 
terior, as  in  §  35  of  said  ordinance  pro- 
vided,— ^then  this  obligation  shall  be  void; 
otherwise  to  remain  in  full  force  and  effect. 

"Provided,  however,  and  upon  the  fol- 
lowing express  conditions: 

"First:  That  no  extension  of  the  time  or 
times  limited  in  said  ordinance  for  the  com- 
pletion of  the  work  therein  authorized,  or 
any  part  thereof,  whether  granted  with  or 
without  the  knowledge  and  consent  of  the 
sureties,  shall  in  any  way  discharge  the 
sureties  from  liability  upon  this  bond;  and, 

"Second:  That  no  suit,  action,  or  pro- 
ceeding shall  be  brought  or  instituted 
against  the  sureties  after  the  period  of  five 
(5)  years  from  the  date  hereof  upon  or  by 
reason  of  any  default  on  the  part  of  thie 
principal  in  the  performance  of  any  of  the 
terms,  covenants,  or  conditions  of  this  bond 
But  all  extensions  of  time  granted  under 
the  term  of  the  franchise  shall  be  added  to 
the  term  of  five  (5)  years,  so  that  the  life 
of  the  bond  shall  be  kept  in  full  force  for 
the  five  (6)  years,  and  so  much  additional 
time  as  shall  be  covered  by  the  extension, 
granted.'' 


n 


S87-8W 


SUPREME  COURT  OF  THE  UNITED  STATES. 


Oct.  Iknit 


S87]aoeepted  ^by  the  principal,  but  wm  not 
known  to  the  defendant  surety  company, 
so  far  as  appears. 

In  Esbruary,  1905,  a  further  ordinance 
was  passed,  approved  by  the  governor  in 
Mareh  and  by  the  President  on  May  12, 
which  recited  a  failure  by  the  company  to 
comply  with  the  terms  of  §§  16  and  18, 
either  in  their  original  form  or  as  amend- 
ed; and  therefore  repealed  and  revoked  the 
grant,  and  declared  all  "sureties  or  obliga- 
tions .  .  .  given  by  the  said  grantee 
as  a  guaranty  .  .  .  forfeited  to  the 
People  of  Porto  Rico  to  all  and  whatsoever 
extent  the  same  shall  be  liable  under  the 
law."  In  September,  1906,  this  suit  was 
begun. 

The  main  question  is  the  scope  of  the 
condition  of  the  bond.  The  plaintiff  says 
that  it  was  for  the  due  performance  of  all 
the  terms  required  by  the  ordinance,  and, 
since  the  bond  was  a  contract  made  in 
Porto  Rico,  as  no  doubt  it  was,  at  least, 
as  between  these  parties,  that  upon  any 
breach  of  condition  the  whole  penalty  be- 
came due  by  the  local  law.  Civil  Code, 
§1  1120,  1121.  The  circuit  court  of  sp- 
peals,  on  the  other  hand,  assumed  that  the 
bond  was  only  for  the  result  at  the  end 
of  three  years. 

After  some  hesitation  we  have  come  to 
the  conclusion  that  the  court  was  right.  It 
is  true  that  the  bond  is  to  be  read  in  con- 
nection with  the  original  ordinance,  and 
that  the  latter  contained  terms  that  were 
not  complied  with.  But  the  ordinance  only 
required  a  bond  for  the  full  completion  of 
the  work  within  three  years,  and  in  accord- 
ance with  the  conditions  therein  contained 
and  the  plans.  |  34.  In  the  ordinsnoe 
the  only  condition  properly  so  called,  the 
only  fact  that  warranted  a  revocation  of 
the  grant  apart  from  the  genersl  power  to 
repeal,  was,  by  |  16,  a  failure  to  have  the 
whole  railway  in  operation,  as  required  by 
§  17.  There  was  no  forfeiture  for  falling 
short  of  the  requirements  in  §§  15  and  16 
as  to  the  progress  to  be  made  in  one  and 
two  years.  The  bond  in  like  manner  has 
for  its  principal  condition  tlie  completion  of 
S 88] the  work  within  *three  years.  It  is  true 
that  the  completion  was  to  be  in  accordance 
with  the  terms  contained  in  the  ordinsnce, 
but  this  clause  cannot  mean  that  if  the 
road  and  works  were  in  satisfactory  opera- 
tion within  three  years  the  obligee  could 
reeor  to  the  history  of  events  and,  if  it 
foand  that  some  item  was  not  finislied 
within  the  time  allowed  for  it,  could  set 
up  that  fact  as  a  breach,  and,  by  its  in- 
terpretation of  Porto  Rican  law,  recover 
tha  whole  penalty  of  the  bond.  The  subor- 
dinmU  iTsgnijements  were  simply  means  to 
Ma  ead;  mad  if  the  end  wms  reached,  their 


importance  disappeared.  The  very  contea- 
tions  of  the  plaintiff  as  to  the  liability  ia* 
curred  upon  any  breach  are  arguments 
against  supposing  that  such  incidental  fail- 
ures to  be  on  time  had  such  a  consequeaea 
attached. 

There  is  a  further  provision  for  the  pria* 
cipal  performing,  "within  the  said  period  of 
three  (3)  years,  all  other  terms  and  condi* 
tions  in  said  ordinance  required  to  be  par* 
formed  by  the  principal  within  the  said 
period.**  This,  perhaps,  a.Tords  the  plaintiff 
its  strongest  argument.  But  this  is  a  residu- 
ary clause  to  cover  matters  that  may  have 
escaped  consideration.  The  building  of  tlie 
road  and  works  already  have  been  dealt 
with,  and  this  clause  as  to  "other"  terma 
hardly  can  be  supposed  to  have  reference 
to  them.  If  it  does,  however,  it  wonld 
seem  to  us  that  the  limitation  of  time 
should  be  tonstrued  as  looking  to  the  end 
of  the  three  years,  and  allowing  that  pe- 
riod, rather  than  distributively,  and  as 
meaning  from  time  to  time  during  thre^ 
years.  The  same  considerations  that  apply 
to  the  construction  of  the  principal  condi* 
tion  apply  to  this,  and  it  appears  to  us  that 
the  provision  for  the  cancelation  of  the 
bond  upon  certificate  showing  the  comple- 
tion of  the  work,  "and  upon  the  full  com* 
plisnce  with  the  terms  of  this  ordinancf^ 
to  the  satisfaction  of  the  executive  council," 
is  not  enough  to  change  what  we  under- 
stand to  be  the  import  of  the  instrument 
upon  its  face.  Finally,  the  proviso  that  no 
extension  of  the  time  or  times  limited  for 
*the  completion  of  the  work  "or  any[S8t 
part  thereof  shall  discharge  the  surety  at 
most  merely  recognizes  that  the  principal,  bj 
accepting  the  ordinance,  contracted  to  do  the 
parts  of  the  work  as  required,  as  well  aa 
the  whole,  and  with  natural  caution  savea 
the  rights  of  the  obligee  against  the  surety 
in  case  of  any  extension  of  time, — a  matter 
that  obligees  have  learned  to  fear. 

If  our  construction  of  the  bond  is  right, 
it  does  not  need  much  argument  to  show 
that  the  plaintiff  is  not  entitled  to  recover, 
seeing  that  within  three  years  it  took  the 
franchise  back.  It  was  said  at  the  bar, 
though  not  admitted,  that  the  principal 
had  given  up  work.  But  there  had  been  ao 
repudistion  of  the  contract,  and  the  plaia^ 
tiff  could  not  sccelerste  the  forfeiture  sim* 
ply  on  the  ground  that  it  was  likely  to 
come  about.  If,  within  the  time  allowed 
for  performance,  the  plaintiff  made  per- 
formance impossible,  it  is  unimaginable 
that  any  civilized  system  of  law  would  al- 
low it  to  recover  upon  the  bond  for  a  fail- 
ure to  perform.  2  B1.  Com.  340,  341; 
United  States  v.  Arredondo,  6  Pet  091,  745, 
746,  8  L.  ed.  547,  567,  568. 

Judgment  affirmed. 

ttT  V.  m. 
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STATE  OF  ARKANSAS.     (No.  127.) 


E.  L.  OANNAWAY,  Plff.  in  Err., 

▼. 

STATE  OF  ARKANSAS.     (No.  128.) 

(See  S.  C.  Reporter's  ed.  389-401.) 

Commerce  —  state    regulation  —  ped- 
dlers and  agents  —  police  power. 

The  business  of  traveling  from  place  to 
place,  taking  orders  and  transmitting  them 
to  a  nonresident  manufacturer  for  articles 
to  be  delivered  in  fulfilment  of  such  orders, 
and  which  are  in  fact  shipped  in  interstate 
commerce  and  delivered  to  the  persons  who 
ordered  them,  or  the  business  of  making 
such  deliveries,  cannot,  consistently  with 
the  commerce  clause  of  the  Federal  Con- 
stitution, be  subjected  to  a  license  tax,  as 
is  attempted  by  Ark.  act  April  1,  1009,  and 
such  statute  cannot  be  sustained  as  a  valid 
exercise  of  the  police  power  of  the  state 
to  tax  the  occupation  of  peddlers,  because 
it  defines  peddlers  in  such  a  way  as  to  in- 
elude  persons  engaged  in  business  of  this 
character,  and  taxes  them  as  such. 
[For  other  cases,  see  Commerce,  lY.  b,  4,  In 

Digest  Sup.  Ct  1908.] 

[Nos.  127  and  128.] 

Argued  January  20  and  21,  1913.    Decided 
February  24,  1913. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Arkansas  to  review  judgments 
which  affirmed  judgments  of  the  Union  Cir- 
cuit Court,  affirming  convictions  before  a 
justice  of  the  peace  of  Union  county,  of 
violating  the  peddling  statute.  Reversed 
and  remanded  for  further  proceedings. 

See  same  case  below,  96  Ark.  484,  130 
8.  W.  669. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  Merrick  Moore  argued  the 
cause  and  filed  a  brief  for  plaintiffs  in  er- 
ror: 

The  act  of  Arkansas  of  1909,  in  so  far  as 
it  applies  to  the  business  engaged  in  by 
plaintiffs  in  error,  is  an  unauthorized  regula- 
tion of  interstate  commerce,  and  as  such  is 
in  conflict  with  article  1,  §  8,  of  the  Con- 
stitution of  the  United  States. 

Brown  v.  Maryland,  12  Wheat.  419,  6  L. 
ed.  678;  Robbins  v.  Taxing  Dist.  120  U.  S. 
489,  30  L.  ed.  694,  1  Inters.  Com.  Rep.  46, 
7  Sup.  Ct.  Rep.  692;  Leloup  v.  Mobile, 
127   U.   S.   640,   32   L.   ed.   311,  2   Inters. 

NoTB. — On  peddlers  and  drummers,  as  re- 
lated to  interstate  commerce — see  notes  to 
Stockard  v.  Morcan,  46  L.  ed.  U.  S.  786;  Re 
Spain,  14  L.R.X  97;  State  v.  Bayer,  19 
U^.(N.S.)  297,  and  Dosier  t,  8t#te^  28 
LJUL(N.S.)  265. 

Mf  If.  0a. 


Com.  Rep.  134,  8  Sup.  Ct.  Rep.  1880; 
Asher  v.  Texas,  128  U.  S.  129,  32  L. 
cd.  368,  2  Inters.  Com.  Rep.  241,  9  Sup.  Ct 
Rep.  1 ;  Leisy  v.  Hardin,  136  U.  S.  100,  84 
L.  ed.  128,  3  Inters.  Com.  Rep.  36,  10  Sup, 
Ct.  Rep.  681 ;  Brennan  v.  Titusville,  163  U. 
S.  289,  38  L.  ed.  719,  4  Inters.  Com.  Rep.  668, 
14  Sup.  Ct.  Rep.  829;  Stockard  v.  Morgan, 
185  U.  S.  27,  46  L.  ed.  785,  22  Sup.  Ct  Rep. 
676;  Caldwell  v.  North  Carolina,  187  U.  8. 
632,  47  L.  ed.  341,  23  Sup.  Ct  Rep.  229; 
Rearick  v.  Pennsylvania,  203  U.  S.  607,  61 
L.  ed.  296,  27  Sup.  CJt  Rep.  169;  Dozier  t. 
Alabama,  218  U.  S.  124,  64  L.  ed.  966,  28 
L.RJL(N.S.)  264,  30  Sup.  Ct  Rep.  649. 

It  is  immaterial  whether  the  act  of  Ar- 
kansas of  1909  be  intended  as  a  regulation  of 
peddling,  and  not  as  a  regulation  or  license 
upon  soliciting  orders;  or  whether  it  be  re- 
garded as  a  police  or  a  revenue  measure. 

Brown  v.  Maryland,  12  Wheat.  419,  444, 
6  L.  ed.  678,  687;  Robbins  v.  Taxing  Dist 
120  U.  S.  489,  30  L.  ed.  694,  1  Inters.  Com. 
Rep.  46,  7  Sup.  (X  Rep.  692;  Leloup  ▼.  Mo- 
bile, 127  U.  S.  640,  32  L.  ed.  311,  2  Inters. 
Com.  Rep.  134,  8  Sup.  Ct  Rep.  1380;  Bren- 
nan V.  Titusville,  163  U.  S.  289,  38  L.  ed. 
719,  4  Inters.  Com.  Rep.  668,  14  Sup.  Ct 
Rep.  829;  Western  U.  Teleg.  Co.  v.  State, 
82  Ark.  314,  101  S.  W.  748,  12  Ann.  Cas.  82; 
Welton  V.  Missouri,  91  U.  S.  275,  23  Sup.  Ct 
Rep.  347;  Crutcher  v.  Kentucky,  141  U.  & 
47,  36  L.  ed.  649,  11  Sup.  Ct  Rep.  861. 

It  is  immaterial  whether  the  contract  of 
sale  of  the  goods  ordered  be  executed  in  the 
state  where  the  purchaser  resides,  or  in  the 
state  from  which  the  goods  are  shipped; 
and  it  is  immaterial  where  title  to  the  goods 
passes. 

Rearick  v.  Pennsylvania,  203  U.  S.  607,  61 
L.  ed.  296,  27  Sup.  Ct.  Rep.  159;  Dozier  ▼. 
Alabama,  218  U.  S.  124,  64  L.  ed.  966,  28 
L.ILA.(N.S.)  264,  30  Sup.  Ct  Rep.  649; 
Caldwell  t.  North  Carolina,  187  U.  S.  632, 
47  L.  ed.  341,  23  Sup.  Ct  Rep.  229;  Brennan 
V.  Titusville,  153  U.  S.  289,  88  L.  ed.  719,  4 
Inters.  Com.  Rep.  658,  14  Sup.  Ct  Rep.  829. 

Mr.  William  H.  Rector,  Assistant  At- 
torney General  of  Arkansas,  argued  the 
cause,  and,  with  Mr.  Hal  L.  Norwood,  At- 
torney General  of  Arkansas,  and  Messrs.  T. 
H.  MehafTy  and  Charles  C.  Reid,  filed  a 
brief  for  defendant  in  error: 

The  supreme  court  of  Arkansas  has  o(m- 
strued  the  aet  of  1909  as  an  exercise  of  the 
police  power  inherent  in  the  state.  Thai 
construction  is  conclusive  upon  this  court 

Bamhill  t.  State,  102  Ark.  314,  144  S.  W. 
211;  Pabst  Brewing  Co.  ▼.  Crenshaw,  198 
U.  S.  17,  49  L.  ed.  925,  26  Sup.  Ct  Rep. 
662;  W.  W.  Cargill  Co.  v.  Minnesota,  180 
U.  8.  462,  46  U  ed.  619, 1\  %^^,  CX.  ^%«^. 
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03,  51  L.  ed.  724,  27  Sup.  Ct.  Rep.  447,  10 
Ann.  Cas.  733;  Atlantic  Coast  Line  R.  Co. 
▼.  Mazursky,  216  U.  S.  122,  54  L.  ed.  411, 
30  Sup.  Ct.  Rep.  378;  Hammond  Packing 
Co.  T.  Arkansas,  212  U.  S.  322,  53  L.  ed.  530, 
29  Sup.  Ct  Rep.  370,  15  Ann.  Cas.  G45; 
Armour  Packing  Co.  v.  Lacy,  200  U.  S.  226, 
50  L.  ed.  451,  26  Sup.  Ct.  Rep.  232;  Kehrer 
V.  Stewart,  197  U.  S.  GO,  49  L.  ed.  663,  25 
Sup.  Ct.  Rep.  403;  Pullman  Co.  v.  Adams, 
189  U.  S.  420,  47  L.  ed.  877,  23  Sup.  Ct.  Rep. 
494;  Osborne  v.  Florida,  164  U.  S.  650,  41 
L.  ed.  586,  17  Sup.  Ct.  Rep.  214. 

The  peddling  act  of  1909,  as  applied  to  the 
facts  in  this  case,  is  in  no  just  sense  a 
regulation  of  interstate  commerce,  but  is  a 
rightful  and  proper  exercise  of  the  police 
power  inherent  in  the  state,  and  is  neither 
arbitrary,  unreasonable,  nor  contrary  to  ar- 
ticle 1,  §  8,  of  the  Constitution  of  the  United 
States. 

Sherlock  v.  Ailing,  93  U.  S.  99,  23  L.  ed. 
819;  Crutcher  v.  Kentucky,  141  U.  S.  47,  35 
L.  ed.  649,  11  Sup.  Ct.  Rep.  851 ;  Nasliville, 
C.  k  St.  L.  R.  Co.  V.  Alabama,  128  U.  S.  06, 
32  L.  ed.  352^  2  Inters.  Com.  Rep.  238,  0  Sup. 
Ct.  Rep.  28;  Chicago,  M.  &  St  P.  R.  Co.  v. 
Solan,  169  U.  S.  133,  42  L.  ed.  688,  18  Sup. 
Ct  Rep.  289;  Hennington  v.  Georgia,  163 
U.  S.  299,  41  L.  ed.  166,  16  Sup.  Ct.  Rep. 
1086;  Lake  Shore  &  M.  S.  R.  Co.  v.  Ohio, 
173  U.  S.  286,  43  L.  ed.  702,  19  Sup.  Ct 
Rep.  465;  Western  U.  Teleg.  Co.  v.  Kansas, 
216  U.  S.  27,  54  L.  ed.  366,  30  Sup.  Ct.  Rep. 
190;  Asbell  ▼.  Kansas,  209  U.  S.  251,  52  L. 
ed.  778,  28  Sup.  Ct.  Rep.  485,  14  Ann.  Cas. 
1101;  Missouri,  K.  &  T.  B.  R.  Co.  v.  Haber, 
169  U.  S.  613,  42  L.  ed.  878,  18  Sup.  Ct 
Rep.  488;  Oulf,  C.  &  S.  F.  R.  Co.  ▼.  Hefiey, 
158  U.  S.  98,  39  L.  ed.  910,  15  Sup.  Ct.  Rep. 
802;  Chicago,  R.  I.  &  P.  R.  Ca  t.  Arkansas, 
219  U.  S.  453,  55  L.  ed.  290,  31  Sup.  Ct  Rep. 
275;  Emert  v.  Missouri,  156  U.  S.  296,  39  L. 
ed.  430,  5  Inters.  Com.  Rep.  68,  15  Sup.  Ct. 
Rep.  367 ;  Allen  ▼.  Riley,  203  U.  S.  347,  51 
L.  ed.  216,  27  Sup.  Ct.  Rep.  95,  8  Ann.  Cas. 
187;  Woods  v.  Karl,  203  U.  S.  358,  51  L.  ed. 
219,  27  Sup.  Ct  Rep.  99;  Ozan  Lumber  Co. 
▼.  Union  County  Nat  Bank,  207  U.  S.  251, 
52  L.  ed.  195,  28  Sup.  Ct  Rep.  89. 

Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

The  plaintiffs  in  error  were  convicted  un- 
der a  law  of  the  state  of  Arkansas  approved 
April  1,  1909,  undertaking  to  regulate  the 
sale  of  lightning  rods,  steel  stove  ranges, 
elocks,  pumps,  and  vehicles  in  the  several 
counties  of  the  state.  The  judgment  of  con- 
▼ietion  was  affirmed  (95  Ark.  464,  130  S. 
W.  669),  and  the  ease  is  here  upon  ques- 
i/oiu  Miising  aader  the  Federal  Constitu- 
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*The  act  provides:  [S93 

''Section  1.  That  hereafter,  before  any 
person,  either  as  owner,  manufacturer,  or 
agent,  shall  travel  over  and  through  any 
county  and  peddle  or  sell  any  lightning  rod, 
steel  stove  range,  clock,  pump,  buggy,  car- 
riage, or  other  vehicle,  or  either  of  said 
articles,  he  shall  procure  a  license,  as  here- 
inafter provided,  from  the  county  clerk  of 
such  county,  authorizing  such  person  to 
conduct  such  business. 

"Section  2.  That  before  any  person  shall 
travel  over  or  through  any  county  and  ped- 
dle or  sell  any  of  the  articles  mentioned 
above,  he  shall  pay  into  the  county  treasury 
of  such  county  the  sum  of  two  hundred 
($200)  dollars,  taking  the  receipt  of  the 
treasurer  therefor,  which  receipt  shall  state 
for  what  purpose  the  money  was  paid.  The 
county  clerk  of  such  county,  upon  the  pre- 
sentation of  such  receipt,  shall  take  up  the 
same,  and  issue  to  such  person  a  certificate 
or  license,  authorizing  such  person  to  travel 
over  such  county  and  sell  such  articles  or 
article  for  a  period  of  one  year  from  the 
1st  day  of  January  preceding  the  date  of 
such  license. 

"Section  3.  Any  person  who  shall  travel 
over  or  through  any  county  in  this  state 
and  peddle  or  sell,  or  offer  to  peddle  or 
sell,  any  of  the  above  enumerated  articles 
without  first  procuring  the  license  herein 
provided  for,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  upon  conviction  shall  be 
fined  in  any  sum  not  less  than  two  hun- 
dred ($200)  dollars  nor  more  than  five  hun- 
dred  ($500)  dollars. 

"Section  4.  That  any  person  who  shall 
travel  over  or  through  any  county  in  this 
state,  and  peddle  or  sell  any  of  the  articles 
mentioned  above,  shall  be  deemed  and  held 
to  be  a  peddler,  under  the  provisions  of  this 
act."     [Acts  1909,  p.  292.] 

The  case  was  considered  upon  an  agreed 
statement  of  facts,  of  which  the  following 
is  an  abridgment: 

The  Range  Company,  a  corporation  organ- 
ized under  the  laws  of  Missouri,  with  its 
principal  offices  and  factory  *at  St.  [S94 
Louis,  manufactures  ranges  which  are  sold 
by  traveling  salesmen  in  the  United  States, 
and,  among  other  places,  in  the  counties  of 
Arksnsas.  The  business  is  conducted  in 
Union  and  other  counties  in  Arkansas  as 
follows:  R.  L.  Sutton,  an  employee  of  the 
Range  Company,  and  division  superintend- 
ent, has  general  supervision  of  the  com- 
pany's business  in  that  district,  with  four 
other  employees,  two  known  as  sample  men 
or  salesmen  and  two  as  delivery  men,  under 
his  direction.  The  employees  are  paid  stipu- 
lated compensation  for  their  services,  and 
none  of  them  have  any  financial  or  mone- 
tary interest  in  the  property  of  the  com* 
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pany  in  Union  county,  or  in  the  sales  or 
proceeds   of  sales   made    by   them    in   that 
county    or    elsewhere    in    Arkansas,    other 
than   the  compensation   above   referred   to. 
The  salesmen  are  furnished  with  a  sample 
range  and  a  wagon  and  team,  and  are  sent 
Into  such  territory  in  Union  or  other  coun- 
ties of  Arkansas  as  may  be  designated  by 
Sutton,  to  solicit  orders  for  ranges.    Where 
orders  are  taken  the  purchaser  signs  a  note 
providing  for  the  payment  of  the  purchase 
price.    The  note  or  order  contains  a  stipu- 
lation that  it  shall  be  void  as  against  the 
purchaser  in   the  event  the  company  fails 
to  deliver  the   range  ordered   within  sixty 
days  from  date.     All  orders  so  taken  are 
forwarded  to  Sutton,  who  investigates  the 
credit  of  the  purchasers,  and,  if  found  satis- 
factory, proceeds  to  have  the  orders  filled 
within  the  sixty  days'  limit.    Deliveries  are 
made  through  or  by  the  employees  of  the 
company   known   as  delivery   men,  each  of 
whom  is  furnished  with  a  delivery  wagon 
and  team  by  the  company  for  that  purpose. 
The  ranges,  wagons,  and  teams  are  the  prop- 
erty of  the  company.     The  sample  ranges 
intrusted  to  the  salesmen  by  the  company 
are  not  sold  by  them.     Under  no  circum- 
stances do  the  salesmen  deliver  to  the  pur- 
chasers  the    ranges    for    which   orders   are 
taken;   under  no  circumstances  do  the  de- 
livery men  sell  or  offer  to  sell  or  take  orders 
for  ranges,  or  deliver  any  ranges  other  than 
S95] those  •for  which  orders  have  previous- 
ly been  taken  by  the  salesmen.     All  ranges 
ordered  and   manufactured   are  shipped   in 
carload   lots  to  Union   and  other  counties, 
each  car  containing  sixty  separate  ranges, 
and  being  consigned  by  the  company  to  it- 
self,  in  care  of  Sutton,   its  employee.     At 
the  end  of  each  month  Sutton  settles  with 
the  company's  employees,  salesmen  and  de- 
livery men,  and  sends  their  reports  and  his 
own  report  to  the  company,  together  with 
all  notes  taken  by  the  salesmen  during  the 
month,   and   all   cash    in   hand   over   $500, 
which  amount  is  retained  as  expense  money. 

A  carload  of  ranges  was  thus  shipped 
from  St.  Ix)uis  to  Eldorado,  Arkansas,  for 
the  purpose  of  filling  orders  previously  se- 
cured by  the  soliciting  agents  or  traveling 
salesmen.  Upon  the  arrival  of  the  car  at 
El  Dorado  the  ranges  were  taken  therefrom, 
loaded  on  delivery  wagons,  and  delivered 
by  the  delivery  men  to  purchasers  in  the 
precise  shape,  form,  condition,  and  pack- 
ages in  which  they  were  delivered  to  the 
common  carrier  at  St.  Louis. 

It  was  agreed  that  Gannaway  was  a 
salesman  of  the  Range  Company,  and  had 
exhibited  sample  ranges  and  solicited  and 
taken  orders  and  secured  notes  for  them, 
and  that  Crenshaw  acted  M  «  delivery  mmii 
/f7  L.  ed. 


and  delivered  ranges  to  parties  in  Union 
county,  who  had  previously  given  orders  to 
salesmen. 

This  law  is  attacked,  and  the  conviction 
of  Crenshaw  and  Gannaway  alleged  to  be 
unlawful,  because,  among  other  reasons,  the 
law  imposes  a  direct  burden  upon  interstate 
commerce,  exclusively  within  Federal  eon- 
trol,  and  therefore  beyond  the  power  of  the 
state  to  regulate.  Under  the  facts  which 
we  have  stated  and  upon  which  the  court 
below  decided  the  case,  we  think  the  law 
applicable  to  the  present  situation  is  well 
settled  by  previous  decisions  of  this  court. 

The  leading  case  is  Robbins  v.  Taxing 
Dist.  120  U.  S.  489,  30  L.  ed.  G94,  1  Inters. 
Com.  Rep.  45,  7  Sup.  Ct.  Rep.  592,  in  which  it 
was  undertaken  in  the  •state  of  Tennes-[S90 
see  to  impose  by  statute  a  license  tax  upon 
drummers  and  persons  not  having  a  regular, 
licensed  house  of  business  in  the  taxing  dis- 
trict, offering  to  sell  or  selling  goods,  wares, 
or  merchandise  by  sample.  Robbins  was 
a  resident  of  Cincinnati,  Ohio,  and  was  con- 
victed of  having  offered  for  sale  articles  of 
merchandise  belonging  to  a  firm  in  Cincin- 
nati, to  be  shipped  into  Tennessee,  without 
having  secured  the  license  required  by  stat- 
ute. In  that  case,  while  this  court  recog- 
nized the  power  of  the  state  to  pass  inspec- 
tion laws  to  secure  the  due  quality  and 
measure  of  products  and  commodities,  and 
laws  to  regulate  or  restrict  the  sale  of  arti- 
cles deemed  injurious  to  the  health  or  mor- 
als, the  principle  was  laid  down  that  "the 
negotiation  of  sales  of  goods  which  are  in 
another  state,  for  the  purpose  of  intro- 
ducing them  into  the  state  in  which  the 
negotiation  is  made,  is  interstate  com- 
merce," and  it  was  held  beyond  the  power 
of  the  state  to  impose  a  license  tax  upon 
the  privilege  of  conducting  such  business. 
That  case  has  been  strictly  adhered  to  in 
this  court  since  its  decision,  and  it  is  only 
necessary  to  notice  a  few  of  the  many  cases 
in  which  it  has  been  applied. 

In  Brennan  v.  Titusville,  153  U.  S.  289, 
38  L.  ed.  719,  4  Inters.  Com.  Rep.  658,  14 
Sup.  Ct.  Rep.  829,  an  ordinance  of  the 
state  of  Pennsylvania  was  held  invalid  as 
imposing  a  tax  on  interstate  commerce, 
where  the  tax  was  sought  to  be  imposed  up- 
on a  manufacturer  of  pictures  residing  in 
Chicago,  having  his  factory  and  place  of 
business  there,  whose  agents  solicited  or- 
ders in  Pennsylvania  and  other  states  by 
going  personally  from  house  to  house  with 
samples  of  pictures  and  frames.  Upon  the 
receipt  of  the  orders  they  were  forwarded 
to  Chicago,  where  the  goods  were  made,  and 
whence  they  were  shipped  to  the  purchasers 
in  Pennsylvania  axid  ^V^^^iXv^x^.  TVi\%  ^^s<3c(N. 
re^ie^ed  t^  pt«N\o\A  «iA«a  «X.  \«&.^^^  %:cl^h 
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in  the  course  of  the  discusaion,  said    (p. 
802): 

''Even  if  it  be  that  we  are  concluded  by 
the  opinion  of  the  supreme  court  of  the 
S97]8tate  that  this  ordinance  was  *enacted 
in  the  exercise  of  the  police  power,  we  are 
still  confronted  with  the  difficult  question 
as  to  how  far  an  act  held  to  be  a  police 
regulation,  but  which  in  fact  affects  inter- 
state commerce,  can  be  sustained.  It  is 
undoubtedly  true  that  there  are  many  po- 
lice regulations  which  do  affect  interstate 
commerce,  but  which  have  been  and  will  be 
sustained  as  clearly  within  the  power  of  the 
state;  but  we  think  it  must  be  considered, 
in  view  of  a  long  line  of  decisions,  that  it 
is  settled  that  nothing  which  is  a  direct 
burden  upon  interstate  commerce  can  be 
imposed  by  the  state  without  the  assent  of 
Congress,  and  that  the  silence  of  Congress 
in  respect  to  any  matter  of  interstate  com- 
merce is  equivalent  to  a  declaration  on  its 
part  that  it  should  be  absolutely  free." 

In  Caldwell  v.  North  Carolina,  187  U.  S. 
622,  47  L.  ed.  336,  23  Sup.  Ct.  Rep.  229, 
a  taxing  ordinance  of  the  city  of  Greens- 
boro was  held  invalid  as  an  unlawful  inter- 
ference with  interstate  commerce,  where  a 
portrait  company  engaged  in  making  pic- 
tures and  frames  in  Chicago  sold  them  up- 
on orders  solicited  in  North  Carolina,  ship- 
ping the  pictures  and  frames  in  separate 
packages  to  its  own  agent,  who  placed  the 
pictures  in  their  proper  frames  and  de- 
livered them  to  the  persons  ordering  them. 
This  was  held  to  be  a  transaction  in  inter- 
state commerce  and  beyond  the  taxing  pow- 
er of  the  state,  and  it  was  held  to  make  no 
difference  that  the  pictures  and  frames  were 
shipped  to  the  company  Itself  at  Greens- 
boro, where  the  agent  of  the  company  re- 
ceived them  from  the  railroad  at  its  depot, 
carried  them  to  his  room  in  Greensboro, 
opened  the  packages,  took  out  and  assorted 
them,  and  put  them  together,  and  in  this 
form  delivered  them  to  the  purchasers  in 
the  city  of  Greensboro,  who  had  previously 
ordered  them.  Of  this  feature  of  the  case, 
which  had  been  held  in  the  supreme  court 
of  North  Carolina  to  differentiate  the  case 
from  the  former  cases,  this  court  said  (p. 
632): 

"Nor  does  the  fact  that  these  articles 
S98]were  not  shipped  ^separately  and  di- 
rectly to  each  individual  purchaser,  but  were 
sent  to  an  agent  of  the  vendor  at  Greens- 
boro, who  delivered  them  to  the  purchasers, 
deprive  the  transaction  of  its  character  as 
interstate  commerce.  It  was  only  that  the 
vendor  used  two  instead  of  one  agency  in 
the  delivery.  It  would  seem  evident  that, 
a  the  vendor  had  sent  the  articles  by  an 
expreaa  company,  which  should  collect  on 
deliverj,  mcb  m  mode  of  delivery   would 


not  have  subjected  the  transaction  to  itftte 
taxation." 

In  Rearick  v.  Pennsylvania,  203  U.  & 
507,  61  L.  ed.  295,  27  Sup.  Ct.  Rep.  189, 
an  ordinance  of  the  borough  of  Sunlmry, 
in  the  state  of  Pennsylvania,  was  held  in* 
valid  which  undertook  to  make  it  unlawful 
to  solicit  on  the  streets  or  by  traveling 
from  house  to  house,  orders  for  the  sale  or 
delivery  at  retail,  of  foreign  or  d>niastie 
goods  not  of  the  parties'  own  manufmctur* 
or  production,  without  a  license,  for  whieh 
a  fee  was  charged.  It  was  undertaken  in 
that  case  to  apply  the  ordinance  to  Reariek» 
who  solicited  orders  for  brooms  whieh  were 
shipped  from  Columbus,  Ohio,  to  All  the 
orders  solicited,  the  brooms  being  tagged 
and  marked  according  to  the  number  or- 
dered, and  tied  together  in  bundles  of  abcnit 
a  dozen  for  shipment.  It  was  hdd  that 
the  brooms  were  specifically  appropriated 
to  the  keeping  of  contracts  the  fulfllllng 
of  which  required  the  transportation  of  the 
brooms  for  delivery  in  interstate  commerce. 

In  Dozier  v.  Alabama,  218  U.  8.  124,  64 
L.  ed.  966,  28  L.R.A.(N.S.)  264,  30  Sup. 
Ct.  Rep.  649,  where  pictures  were  sold  to 
be  transported  and  delivered  in  interstate 
commerce,  and  at  the  time  they  were  or- 
deed  an  option  was  taken,  fixing  the  specific 
price  of  a  frame  in  which  the  picture  was 
to  be  delivered,  both  picture  and  frame  be- 
ing manufactured  in  another  state,  and  to 
remain  the  property  of  the  vendor  until 
sold,  the  sale  of  the  frame  was  held  to  be 
part  of  a  transaction  protected  by  the  com- 
merce clause  of  the  Constitution,  although 
the  purchasers  were  not  bound  to  take  the 
frames  unless  they  saw  fit.  Applying  the 
previous  cases,  this  court  held  the  license 
tax  for  'soliciting  orders  for  the  pio-[S99 
tures  and  frames  could  not  be  applied  to  per- 
sons taking  such  orders  to  be  fulfilled  by 
shipments  from  another  state,  which  consti- 
tuted interstate  commerce,  snd  which  eonld 
not  be  taxed  under  the  law  of  the  state. 

Nor  does  the  fact  that  the  law  now  in 
question  was  alleged  to  have  been  passed 
in  the  exercise  of  the  police  power  of  the 
state  make  it  lawful.  In  Hannibal  k  St.  J. 
R.  Co.  V.  Husen,  95  U.  S.  465,  473,  24  L. 
ed.  527,  531,  this  court  said  that  "the  po- 
lice power  of  a  state  cannot  obstruct  for- 
eign commerce  or  interstate  commerce  be- 
yond the  necessity  for  its  exercise;  and 
under  color  of  it  objects  not  within  its 
scope  cannot  be  secured  at  the  expense  off 
the  protection  afforded  by  the  Federal  Con- 
stitution." To  the  same  effect,  Walling  t. 
Michigan,  116  U.  S.  446,  460,  29  L.  ed.  691, 
695,  6  Sup.  Ct.  Rep.  454;  Leisy  v.  Hardin, 
135  U.  S.  100,  108,  34  L.  ed.  128,  132,  S 
Inters.  Com.  Rep.  36,  10  Sup.  Ct.  Rep.  681 ; 
Brennan  v.  T\tMav\Ue,  153  U.  S.  302,  SOSg 
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88  L.  ad.  723,  4  Inters.  Com.  Rep.  658,  14 
Sup.  Ci.  Rep.  829. 

In  the  opinion  delivered  for  the  majority 
of  the  supreme  court  of  Arkansas,  the  law 
in  question  was  upheld,  notwithstanding 
the  decisions  of  this  court,  which  were 
recognized,  because  of  the  distinguishing 
feature  of  the  ordinance  as  a  valid  exercise 
of  the  police  power  of  the  state  in  taxing 
the  occupation  of  peddling,  and  to  sustain 
that  conclusion  Emert  v.  Missouri,  156  U. 
8.  296,  39  L.  ed.  430,  5  Inters.  Com.  Rep. 
68,  15  Sup.  Ct.  Rep.  367,  was  relied  upon. 
In  that  case  a  tax  upon  peddlers  within 
the  state  of  Missouri  by  a  statute  of  the 
state  hj  which  peddlers  of  goods,  going 
from  place  to  place  in  the  state,  were  re- 
hired to  take  out  a  license,  was  sustained. 
The  cases  were  fully  considered  by  Mr. 
Justice  Gray,  who  delivered  the  opinion  of 
the  court,  and  the  right  to  tax  peddlers 
from  early  times  in  England  and  America 
was  stated,  and  a  history  of  much  of  the 
legislation  given.  The  law  was  sustained 
as  against  the  contention  that  it  violated 
the  interstate  commerce  clause  of  the  Con- 
stitution, because  it  was  shown  that  Emert, 
who  was  convicted,  carried  the  machines  with 
400]him  in  a  wagon,  and  upon  making  *a 
sale  delivered  the  machine  to  the  purchaser. 
He  was  not  merely  soliciting  orders  for 
machines,  hut  selling  and  delivering  them. 
Upon  this  ground  the  supreme  court  of  Mis- 
souri and  this  court  placed  its  decision  (p. 
310),  and  Mr.  Justice  Gray  said  (p.  311) : 

"Tlie  defendant's  occupation  was  offering 
for  sale  and  selling  sewing  machines,  by 
going  from  place  to  place  in  the  state  of 
Missouri,  in  a  wagon,  without  a  license. 
There  is  nothing  in  the  case  to  show  that 
he  ever  offered  for  sale  any  machine  that 
he  did  not  have  with  him  at  the  time.  His 
dealings  were  neither  accompanied  nor  fol- 
lowed by  any  transfer  of  goods,  or  of  any 
order  for  their  transfer,  from  one  state  to 
another;  and  were  neither  interstate  com- 
merce in  themselves,  nor  were  they  in  any 
way  directly  connected  with  such  com- 
merce." 

In  the  Emert  Case,  therefore,  there  was 
no  movement  of  goods  in  interstate  oom- 
merce  because  of  orders  taken  for  their  sale, 
but  the  specific  articles  carried  about  by 
the  peddler,  and  none  other,  were  sold  and 
delivered  by  him.  In  the  majority  opinion 
of  the  supreme  court  of  Arkansas  the  de- 
finition of  hawkers  and  peddlers,  as  under- 
stood at  common  law,  was  recognized, — as 
one  who  goes  from  house  to  house  or  place 
to  place,  carrying  his  merchandise  with 
him,  which  he  concurrently  sells  and  de- 
livers (2  Bouvier's  Law  Diet.  642), —but 
H  was  said  that  the  legislature  of  Arkansas 
Might  define  the  word  "peddlen"  to  as  to 

§T  Is.  €d. 


include  such  as  traveled  from  place  to  place 
and  took  orders  for  goods  from  other  states, 
and  that  such  persons,  because  of  the  stat- 
ute declaring  them  so,  were  peddlers,  and 
liable  to  be  taxed  under  the  lawful  exer- 
cise of  the  police  power  of  the  state.  We 
must  look,  however,  to  the  substance  of 
things,  not  the  names  by  which  they  are 
labeled,  particularly  in  dealing  with  rights 
created  and  conserved  by  the  Federal  Con- 
stitution, and  finding  their  ultimate  pro- 
tection in  the  decisions  of  this  court.  At 
common  law  and  under  the  statutes  which 
have  been  sustained  concerning  peddlers, 
*they  are  such  as  travel  from  place  to[401 
place,  selling  the  goods  carried  about  with 
them;  not  such  as  take  orders  for  the  deliv- 
ery of  goods  to  be  shipped  in  the  course  of 
commerce.  Here,  as  the  facts  show,  the  sam- 
pie  ranges  carried  about  from  place  to  place 
are  not  sold.  Orders  are  taken  and  trans- 
mitted to  the  manufacturer  in  another  state 
for  ranges  to  be  delivered  in  fulfilment  of 
such  orders,  which  are  in  fact  shipped  in 
interstate  commerce  and  delivered  to  the 
persons  who  ordered  them.  Business  of 
this  character,  as  well  settled  by  the  deci- 
sions of  this  court,  constitutes  interstate 
commerce,  and  the  privilege  of  doing  it 
cannot  he  taxed  by  the  state. 

It  follows  that  the  judgments  of  the 
Supreme  Court  of  Arkansas  must  be  re- 
versed and  the  cases  remanded  to  that  court 
for  further  proceedings  not  inconsistent 
with  this  opinion. 

Reversed. 


P.  L.  ROGERS,  Plff.  in  Err^ 

V. 

STATE  OF  ARKANSAS.     (No.  576.) 


L.  P.  BARNHILL,  Plff.  in  Err, 

V. 

STATE  OF  ARKANSAS.     (No.  577.) 

(See  S.  C.  Reporter's  ed.  401-409.) 

These  cases  are  governed  by  the  decisioa 
in  Crenshaw  v.  Arkansas,  ante,  666. 

[Nos.  576  and  577.] 

Argued  January  21,   1913.     Decided  Feb- 
ruary 24,  1913. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Arkansas  to  review  judgments 
which  affirmed  convictions  of  the  Greene 
Circuit  0>urt  of  violating  the  peddling 
statute.  Reversed  and  remanded  for  fur- 
ther proceedings. 

See  same  case  below,  102  Ark.  314,  144  S. 
W.  211. 

The  iacU  ax^  %\aA/t^  Vn  Vti»  ^\^ss^ssa. 


SUPREME  COURT  OF  THE  UNITED  STATE8. 


Oct.  Tmau, 


Mr.  A.  C.  Lyon  argued  the  cause  and 
filed  A  brief  for  plaintiffs  in  error: 

The  Arkansas  statute,  correctly  construed, 
does  not  apply  to  an  interstate  commerce 
transaction  such  as  the  agreed  statement  of 
facts  in  this  case  shows.  Plaintiffs  in  er- 
ror were  not  engaged  in  peddling,  and  their 
acts  do  not  come  within  the  scope  of  the  Ar- 
kansas statute. 

Com.  ▼.  Famum,  114  Mass.  267;  St.  Paul 
V.  Briggs,  85  Minn.  290,  89  Am.  St.  Rep. 
554,  88  N.  W.  984;  State  v.  Moorehead,  42 
S.  C.  211,  26  L.R.A.  585,  46  Am.  St.  Rep. 
719,  20  S.  E.  544;  Kansas  v.  Collins,  34  Kan. 
434,  8  Pac.  865 ;  Davenport  ▼.  Rice,  75  Iowa, 
74,  9  Am.  St.  Rep.  454,  39  N.  W.  191 ;  Spen- 
cer V.  Whiting,  68  Iowa,  678,  28  N.  W.  13; 
Potts  V.  SUte,  45  Tex.  Crim.  Rep.  45,  ''4 
S.  W.  31,  2  Ann.  Cas.  827;  State  v.  Ivey, 
73  S.  C.  282,  53  S.  E.  428;  Kennedy  v.  Peo- 
ple, 9  Colo.  App.  490,  49  Pac.  373 ;  Hewson 
V.  Englewood  Twp.  55  N.  J.  L.  522,  21 
L.R.A.  736,  27  Atl.  904;  State  v.  Frank, 
130  N.  C.  724,  89  Am.  St.  Rep.  885,  41  S.  E. 
485;  Wausau  v.  Heideman,  119  Wis.  244, 
96  N.  W.  549;  Cerro  Gordo  v.  Rawlings, 
135  111.  36,  25  N.  E.  1006;  Stamford  v. 
Fisher,  140  N.  Y.  187,  35  N.  E.  500;  State 
V.  Wells,  69  N.  H.  424,  48  L.R.A.  99,  45  Atl. 
143;  Kimmel  v.  Americus,  105  Ga.  694,  31 
S.  E.  623;  Clements  v.  Casper,  4  Wyo.  494, 
35  Pac  472;  Brookfield  v.  Kitchen,  163  Mo. 
546,  63  S.  W.  825;  Pegues  v.  Ray,  50  La. 
Ann.  574,  23  So.  904;  Hynes  v.  Briggs,  41 
Fed.  468;  Re  Kimmel,  3  Inters.  Com.  Rep. 
114,  41  Fed.  775;  Re  Spain,  14  L.R.A.  97, 
3  Inters.  Com.  Rep.  738,  47  Fed.  208;  Re 
Houston,  14  L.R.A.  719,  47  Fed.  539;  Re 
Flinn,  57  Fed.  496;  Chicago  Portrait  Co.  v. 
Macon,  147  Fed.  967;  State  v.  Gruber,  116 
Minn.  221,  45  L.R.A.(N.S.)  591,  133  N.  W. 
571;  Clark  v.  State,  4  Ala.  App.  202,  59  So. 
236. 

Plaintiffs  in  error  were  engaged  in  inter- 
state commerce. 

Gloucester  Ferry  Co.  ▼.  Pennsylvania,  114 
U.  S.  196,  203,  29  L.  ed.  158,  161,  1  Inters. 
Com.  Rep.  382,  5  Sup.  Ct.  Rep.  826;  Addy- 
ston  Pipe  &  Steel  Co.  v.  United  States,  175 
U.  S.  211,  241,  44  L.  ed.  136,  147,  20  Sup.  Ct. 
Rep.  96;  Kidd  v.  Pearson,  128  U.  S.  1,  20, 
32  L.  ed.  346,  2  Inters  Com.  Rep.  232,  9  Sup. 
Ct  Rep.  6;  Robbins  v.  Taxing  Dist.  120  U. 
S.  489,  497,  30  L.  ed.  694,  1  Inters.  Com. 
Rep.  45,  7  Sup.  Ct.  Rep.  592 ;  Asher  v.  Texas. 
128  U.  S.  129,  32  L.  ed.  368,  2  Inters.  Com. 
Rep.  241,  9  Sup.  Ct.  Rep.  1 ;  Leisy  v.  Hardin, 
135  U.  S.  100,  34  L.  ed.  128,  3  Inters.  Com. 
Rep.  367,  10  Sup.  Ct  Rep.  681 ;  Brennan  v. 
Titusville,  153  U.  S.  289,  38  L.  ed.  719,  4 
Inters.  Com.  Rep.  658,  14  Sup.  Ct.  Rep.  829; 
Stockard  r.  MorgRD,  185  U.  S.  27,  46  L.  ed. 
ZS^,  22  Sup.  CL  Rep,  676;  Caldwell  v.  North 


Carolina,  187  U.  S.  622,  47  L.  ed.  336,  23 
Sup.  Ct.  Rep.  229;  Rearick  v.  Pennsvlvania. 
203  U.  S.  507,  51  L.  ed.  295,  27  Sup.  Ct  Rep. 
159;  Dozier  v.  Alabama,  218  U.  S.  124,  54 
L.  ed.  965,  28  L.R.A.(N.S.)  264,  30  Sup.  Ct 
Rep.  649. 

The  act  of  Arkansas  under  consideration 
in  its  effect  and  operation  practically  applies 
only  to  nonresidents  of  the  state  of  Arkan- 
sas, and  hence  abridges  the  privileges  and 
immunities  of  the  citizens  of  the  several 
states,  and  is  therefore  invalid.  United 
States  Census  reports  show  that  none  of  t]i€ 
articles  named  are  manufactured  to  any 
great  extent,  if  at  all,  in  the  state  of  Arkan- 
sas. Taxing  those  who  peddle  or  sell  these 
articles,  therefore,  imposes  a  burden  upon 
nonresident  manufacturers,  who  must  furn- 
ish all  the  necessary  supply,  and  limits  and 
prescribes  the  methods  by  which  they  can 
sell  their  produce  in  Arkansas.  Statutes 
in  which  such  a  discrimination  or  any  dis- 
crimination against  nonresidents  results 
from  express  terms  are  plainly  unconstitu- 
tional. 

Ward  V.  Maryland,  12  Wall.  418,  20  L. 
ed.  449;  Welton  v.  Missouri,  91  U.  S.  275, 
23  L.  ed.  347;  Guy  v.  Baltimore,  100  U.  S. 
434,  25  L.  ed.  743 ;  Webber  v.  Virginia,  103 
U.  S.  344,  26  L.  ed.  565. 

Statutes  which  have  the  effect  and  opera- 
tion of  discriminating  against  the  citizens 
of  outside  states  are  equally  as  invalid  and 
unconstitutional  as  those  which  expressly 
so  discriminate. 

SUte  v.  Bayer,  34  Utah,  257,  19  LJt.A. 
(N.S.)  297,  97  Pac  129;  State  v.  Wright, 
53  Or.  344,  21  L.RJl.(N.S.)  349,  100  Pac 
296;  Smith  v.  Farr,  46  Colo.  364,  104  Pac. 
401;  Minnesota  v.  Barber,  136  U.  S.  313,  34 
L.  ed.  455,  3  Inters.  Com.  Rep.  185,  10  Sup. 
Ct  Rep.  862;  Brimmer  v.  Rebman,  138  U. 
S.  78,  34  L.  ed.  862,  3  Inters.  Com.  Rep.  485, 
11  Sup.  Ct.  Rep.  213;  Robbins  v.  Taxing 
Dist  120  U.  S.  489,  1  Inters.  Com.  Rep.  45, 
30  L.  ed.  694,  7  Sup.  Ct  Rep.  592. 

The  act  of  Arkansas  is  prohibitive  and 
confiscatory,  and  deprives  persons  of  life, 
liberty,  and  property  without  due  process 
of  law,  and  hence  is  unconstitutional  and 
invalid.  The  statute  is  intended  to  destroy 
and  annihilate  the  business  covered  by  its 
terms. 

Re  McCoy,  10  Cal.  App.  116, 101  Pac  419; 
Laundry  License  Case,  22  Fed.  701;  Postal 
Teleg.  Cable  Co.  v.  Taylor,  192  U.  8.  64,  48 
L.  ed.  342,  24  Sup.  Ct  Rep.  208;  Cache  Coun- 
ty ex  rel.  Matthews  v.  Jensen,  21  Utah,  207, 
61  Pac.  306;  Spaulding  v.  Evenson,  149  Fed. 
913;  State  v.  Bayer,  34  Utah,  257,  19  L.RJ1. 
(N.S.)  297.  97  Pac.  129:  Smith  v.  Farr,  46 
Colo.  364,  104  Pac.  401 ;  Iowa  City  v.  Glass- 
man,  —  Iowa,  — ,  40  L.R.A.(N.S.)   852,  136 
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N.  W.  899;  Carrollton  v.  Bazzette,  159  111. 
284,  31  L.R.A.  522,  42  N.  £.  837;  People  ex 
rel.  Moskowitz  v.  Jenkins,  202  N.  Y.  53,  35 
L.R^.(N.S.)  1079,  94  N.  E.  1065;  1  Tiede- 
man.  State  &  Federal  Control  of  Peraons  & 
Property,  505. 

Chapter  97  of  the  1909  Laws  of  Arkanaas 
unreasonably  discriminates  between  persons 
who  are  substantially  in  the  same  position, 
and  creates  an  arbitrary  classification,  and 
therefore  denies  the  equal  protection  of  the 
laws  to  those  against  whom  it  discriminates, 
and  is  in  contravention  of  the  14th  Amend- 
ment to  the  U.  S.  Constitution,  and  there- 
fore void. 

SUte  V.  Wright,  53  Or.  344,  21  L.R.A. 
(N.S.)  349,  100  Pac.  296;  State  v.  Bayer, 
.34  Utah,  257,  19  L.R.A.(N.S.)  297,  97  Pac 
129;  Smith  v.  Farr,  46  Colo.  364,  104  Pac. 
401 ;  Ex  parte  Jones,  38  Tex.  Crim.  Rep.  482, 
43  S.  W.  513 ;  State  ex  rel.  Luria  v.  Wagener, 
69  Minn.  206, 38  L.R  JL  677,  65  Am.  St.  Rep. 
565,  72  N.  W.  67;  Spokane  v.  Macho,  51 
Wash.  322,  21  L.R.A.(N.S.)  263,  103  Am.  St. 
Rep.  1100,  98  Pac.  755;  Jackson  v.  State, 
55  Tex.  Crim.  Rep.  557,  117  S.  W.  818; 
State  V.  Gardner,  58  Ohio  St.  599,  41  L.R.A. 
689,  40  Ohio  L.  J.  119,  65  Am.  St  Rep.  785, 
51  N.  E.  136 ;  State  ex  rel.  Chapel  v.  Justus, 
90  Minn.  474,  97  N.  W.  124;  State  ex  rel. 
Richey  v.  Smith,  42  Wash.  237,  5  L.R.A. 
(N.S.)  674,  114  Am.  St.  Rep.  114,  84  Pac. 
851,  7  Ann.  Cas.  577;  Henry  v.  Campbell, 
133  Ga.  882,  27  L.R.A.(N.S.)  283,  67  S.  E. 
300,  18  Ann.  Cas.  178;  State  v.  Miksicek, 
■225  Mo.  561,  135  Am.  St.  Rep.  597,  125  8.  W. 
."»07;  People  ex  rel.  Duryea  v.  Wilber,  198 
y.  Y.  1,  27  L.R.A.(N.S.)  357,  90  N.  E. 
1140,  19  Ann.  Cas.  626;  Re  Van  Home,  74 
N'.  J.  Eq.  600,  70  Atl.  986 ;  Tacoma  v.  Krech, 
15  Wash.  29G,  34  L.R.A.  68,  46  Pac.  255; 
Denver  v.  Bach,  26  Colo.  530,  46  KR.A.  848, 
58  Pac.  1089;  Seaboard  Air  Line  R.  Co.  v. 
Simon,  56  Fla.  545,  20  L.R.A.(N.S.)  126,  47 
So.  1001,  16  Ann.  Cas.  1234;  State  ex  rel. 
Wyatt  V.  Ashbrook,  154  Mo.  375,  48  L.R.A. 
265,  77  Am.  St.  Rep.  765,  55  S.  W.  627; 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Ellis,  165  U.  S. 
150,  41  L.  ed.  666,  17  Sup.  Ct.  Rep.  255; 
Connolly  ▼.  Union  Sewer  Pipe  Co.  184  U.  S. 
540,  46  L.  ed.  679,  22  Sup.  Ct  Rep.  431 ;  Re 
Grice,  79  Fed.  627 ;  Cotting  v.  Kansas  City 
Stock  Yards  Co.  (Cotting  v.  Godard)  183 
U.  S.  79,  46  L.  ed.  92,  22  Sup.  Ct.  Rep.  30. 

Act  97  of  the  1909  Laws  of  Arkansas  is  a 
type  of  similar  laws  enacted  previously  in 
Arkansas  and  in  many  other  states.  All  of 
these  laws  of  this  type,  including  the  Arkan- 
sas law  under  consideration,  are  trade  laws, 
pure  and  simple.  They  are  not  passed  in  a 
'jona  fide  attempt  to  exert  the  police  power 
of  the  state  to  remedy  a  public  evil.  As  a 
natter  of  commoji  kDOwledge,  the/  are 
57  L,  ed. 


passed  at  the  instance  and  request  of  a  eer- 
tain  kind  or  class  of  dealers  or  traders  in 
order  to  build  up  and  strengthen  their  own 
business,  and  to  keep  out  the  competition  of 
those  whose  business  would  interfere  with 
their  own. 

People  V.  Ringe,  197  N.  Y.  143,  27  L.RwA.. 
(N.S.)  528,  90  N.  E.  451,  18  Ann.  Cas.  474; 
State  V.  Rice,  115  Md.  317,  36  LJl.A.(N.S.) 
344,  80  Atl.  1026;  Wyeth  v.  Board  of  Health, 
200  Mass.  474,  23  L.RJl.(N.S.)  147,  128 
Am.  St.  Rep.  439,  86  N.  E.  925;  Great  At- 
lantic &  P.  Tea  Co.  v.  Tippecanoe,  85  Ohio 
St.  120,  96  N.  £.  1092 ;  People  ex  rel.  Mosk- 
owitz y.  Jenkins,  202  N.  Y.  53,  35  L.R.A. 
(N.S.)  1079,  94  N.  E.  1065;  Jewel  Tea  Co. 
V.  Lee's  Summit,  189  Fed.  280;  State  ex  rel. 
Richey  v.  Smith,  42  Wash.  237,  5  L.R.A. 
(N.S.)  674,  114  Am.  St.  Rep.  114,  84  Pac. 
851,  7  Ann.  Cas.  577;  State  ex  rel.  Wyatt  ▼. 
Ashbrook,  154  Mo.  375,  48  L.R.A.  265,  77 
Am.  St.  Rep.  765,  55  S.  W.  627;  People  ▼. 
Marx,  99  N.  Y.  377,  52  Am.  Rep.  34,  2  N.  E. 
29 ;  People  v.  Gillson,  109  N.  Y.  389,  4  Am. 
St.  Rep.  465,  17  N.  £.  343;  Lochner  v.  New 
York,  198  U.  S.  45,  49  L.  ed.  937,  25  Sup. 
Ct.  Rep.  539,  3  Ann.  Cas.  1133;  Robbins  v. 
Taxing  Dist.  120  U.  S.  489,  30  L.  ed.  694,  1 
Inters.  Com.  Rep.  45,  7  Sup.  Ct.  Rep.  592; 
Caldwell  v.  North  Carolina,  187  U.  S.  622, 
47  L.  ed.  336,  23  Sup.  Ct.  Rep.  229;  Denver 
Jobbers'  Asso.  v.  People,  —  Colo.  App.  — , 

122  Pac.  404;  State  v.  Wright,  53  Or.  344, 
21  L.RJl.(N.S.)  349,  100  Pac.  296;  Smith 
V.  Farr,  46  Colo.  364,  104  Pac.  401 ;  State  v. 
Bayer,  34  Utah,  257, 19  LJLA.(N.S.)  297,  97 
Pac.  129;  Ex  parte  Deeds,  75  Ark.  542,  87 
S.  W.  1030;  Ex  parte  Eaglesfield,  180  Fed. 
558;  Potts  y.  State,  45  Tex.  Crim.  Rep.  45, 
74  S.  W.  31,  2  Ann.  Cas.  827;  Spaulding  v. 
Evenson,  149  Fed.  913;  Re  Kinyon,  9  Idaho, 
642,  75  Pac.  268,  2  Ann.  Cas.  699;  Re  Jar- 
vis,  66  Kan.  329,  71  Pac  576,  15  Am.  Crim. 
Rep.  391;  State  ex  rel.  Luria  v.  Wagener, 
69  Minn.  206,  38  L.RJl.  677,  65  Am.  St.  Rep. 
565,  72  N.  W.  67 ;  SUte  ex  reL  Mudeking  v. 
Parr,  109  Minn.  147,  134  Am.  St.  Rep.  759, 

123  N.  W.  408;  Bacon  v.  Locke,  42  Wash. 
215,  83  Pac.  721,  7  Ann.  Cas.  589 ;  Stratton 
V.  State,  91  Neb.  780,  137  N.  W.  903;  SUte 
V.  Gkirbroski,  111  Iowa,  496,  56  L.RJI.  570, 
82  Am.  St.  Rep.  524,  82  N.  E.  959. 

Mr.  Charles  C  Reid  argued  the  cauae, 
and,  with  Mr.  Hal  L.  Norwood,  Attorney 
General  of  Arkansas,  Mr.  William  H.  Rec- 
tor, Assistant  Attorney  General,  and  Mr. 
T.  M.  MehafTy,  filed  a  brief  for  defendant 
in  error: 

The  act,  neither  in  terms  nor  by  fair  im- 
plication, can  be  confined  to  nonresidenU 
of  the  sUU  of  Arkansas,  but  U  applicable 
to  all  who  engai^  Vn  \^i«  cki^m'^^.W^'Dl  ^V  '^«\.- 


MS                            SUnUOfB  OOUET  Of  THE  UNITED  STATES.  On.  Itait, 

denta  of  ibt  itatt  or  nmircsideiita  tbereot.  Cum,  116  U.  S.  321,  3ST,  8B  L.  ed.  414,  4111, 

The  Btatnte  doe*  not  have  the  effect  of  die-  6  Sup.  Ct  Rep.  S7 ;  MagouD  v.  Ulinoi*  Trust 

erinunating  agkiimt  the  eitiEeiw  outside  of  ft  Sftv.  Bank,  170  U.  S.  2S3,  294,  42  L.  ed. 

the  aUte.  1037,  1043,  18  Sup.  Ct.  Rep.  604;  Americwi 

Bx  puts  Bjlee,  03  Ark.  SSO,  ST  L.K.A.  Sugar  Ref.  Co.  t.  Louialana,  17B  V.  S.  BO, 

(NA)   774,  128  S.  W.  94;  Armour  Packing  4S  L.  ed.  102,  21  Sup.  CL  Eep.  43;  W.  W. 

Co.  V.  Lac7,  200  U.  S.  226,  60  L.  ed.  461,  20  Cargill  Co.  t.  Minnesota,  160  U.  8.  462,  45 

Sup.  Ct  Itq>.  232;  Howe  Maeh.  Co.  v.  Gage,  L.  ed.  619,  21  Sup.  Ct.  Rep.  423;    Cook  v. 

100  n.  8.  670,  25  L.  ed.  764;  Emert  t.  Mie-  Marshal)  County,  lOS  U.  B.  EOB,  40  L.  ed. 

aonri,  150  U.  S.  2SB,  30  L.  ed.  430,  6  Inten.  473,  29  Sup.  Ct.  Rep.  283;  Armour  Packing 

Com.  Rep.  68,  IB  Sup.  CL  Rep.  367;  Re  Wat  Co.  t.  Lbcj,  200  U.  S.  220,  60  L.  ed.  461,  26 

■on,  17  8.  D.  486,  97  N.  W.  4S3,  2  Ann.  Gas.  Sup.    Ct.   Bep.   237;    SUte  v.   Webber,   214 

321;   State  v.  Webber,  214  Uo.  272,  113  S.  Ho.  272,  113  S.  W.  106G,  16  Ann.  Caa.  083; 

W,  1064,  IS  Ann.  Caa.  983;  Singer  Mfg.  Co.  Attj.  Qen.  t.  Tongue,  12  Price,  61;  OrafTt; 

V.  Wright,  07  Oa.  114,  36  L.R.A.  4B7,  26  S.  v.  Ruahville,  107  Ind.  602,  67  Am.  Rep.  12S, 

B.240i  SUte  T.  Idontgomerjp,  92  Me.  433,  43  8  N.  E.  609;    South  Bend  y.  Martin,   142 

AtL  13;  Hays  t.  Com.  107  Kj.  666,  55  B.  W.  Ind.  31,  29  L.RA.  631,  41  N.  B.  316,  21  Am. 

426;  People  t.  Smith,  147  Hioh.  391,  110  N.  &  Eng.  Euc.  Law,  2d  ed.  791. 
W.  1102;  SUte  t.  Stevenson,  109  N.  C.  730, 

20  Am.  St.  Rep.  60S,  14  8.  B.  386;  Ex  parte  'Mr.    Justice    Day    delivered    tke[4es 

Heylman,  92  CaL  402,  28  Fae.  67S;  Brown-  opinioti  of  the  court: 

Forman  Co.  t.  Kentucky,  217  U.  B.  671,  673,  The  plaintilfs  In  error  wei«  convicted  of 

64  L.  ed.  886,  887,  30  Sup.  Ct.  Rep.  678;  peddling  buggies  in  Greene  county,  Arltan- 

Sonthweatcm  Oil  Co.  t.  Texaa,  217  U.  S.  saa,   without   having   paid    the   Uoense   or 

126,  127, 54  L.  ed.  694,  0OS,  30  Sup.  Ct.  Rep.  privilege    tax    required    by    an    act    of    the 

100.  Arkansas     legislature     approved    April     J, 

Whether  the  enactment  of  a  statute    ia  1909,  rqpilating  the  sale  of  lightning  roda, 

really  adapted  to  bring  about  the  result  de-  steel  stove  ranges,  clocks,  pumps,  and  ve- 

sired   from  its   passage,  and   calculated  to  hides  in  the  counties  of  that  state.     (The 

promote  the  general  welfare,  are  all  matters  provisions  of  such  statute  are  set  out  in 

with  which  the  state  court  is  familiar,  but  the  ease  just  decided,  Crenshaw  t.  Arkan- 

a  like  familiarity  cannot  be  ascribed  to  this  saa  [227  U.  8.  380,  ante,  666,  33  Sup.  Ct. 

eonrt.  Rep.  294] ) .  The  supreme  court  of  Arkansas 

Welsh  V.  Swasey,  214  U.  B.  106,  63  L.  ed.  aiSrmed  the  judgmenta  upon  the  authority 

020,  29  Sup.  Ct.  Rep.  607;  McLean  v.  Ar-  of  Crensbaw  v.   State,  05  Ark.  404,  130  S. 

kansas,  211  U.  S.  647,  53  L.  ed.  319,  20  Sup.  W.  56B  (102  Ark.  314,  144  B.  W.  211),  and 

Ct  Rep.  206;  Williams  v.  Arkansas,  217  U.  the  cases  are  here  upon  writ  of  error. 

8.  00,  64  L.  ed.  677,  30  Sup,  Ct.  Rep.  403,  The  cases  were  submitted  upon  an  agreed 

18  Ann.  Caa.  865;  Missouri,  K.  A  T.  R.  Co.  statement  of  facta,  the  gist  of  which  is  that 

V.  May,  194  U.  8.  267,  48  L.  ed.  071,  24  Sup.  the   Spaulding  Manufacturing  Company,   « 

Ct.  Rep.  638.  partnership,    with    ita    principal    place    of 

A  Yery  wide  discretion  must  be  conceded  busineas    and    factory    at    Grinnell,    Iowa, 

to  the  l^ialative  power  of  the  state  in  the  manufactures  buggies  and  automobiles  which 

eUsaiBcation  of  trades,  callings,  businesses,  are  sold  directly  to  the  consumers  through- 

or  occupations  which  may  be  subjected  to  <"■*  tl*  ^"'^ed  SUtes.     It   has  no  perma- 

special    forma    of    rwulation    or    taxation  ^'"^   P'*«    <>'    busineaa    in    Arkansas,    but 

through   an   excise  or    license   tax.     If   the  »"d«  "  f"™  »'  "lesmen  or  canvassers,  in 

selection  or  clasaiflcation  is   neither  capri-  charge  of  a  superintendent,  into  Greene  and 

Bious  nor  arbitrary,  and  reaU  upon  some  rea-  •'"'"    «"«"••    of    Arkansas     who    travel 

sonable  oonsideration  of  difference  or  policy,  "•«>:"*  exhibiting  their  samp  e  bugg.M  and 

there  U  no  denial  of  the  equal  protection  t^»>8  orders  for  future  delivery.     Where 

of  the  law  orders  are  taken,  a  memorandum  is  signed 

Bri>m.F(inii.n  Cio.  T.  Kmtudij,  217  U.  S.  ^  th.   purchu.r    .tipul.tm,,   I"  «•   ifc- 

MS.  M  L.  «i.  883,  SO  Sup.  Ct  K.p.  878;  '■"'?  "■  ' ,'  't        'I    "  '■"'■          ^^■ 

s.uth.»to.  on  c.  T.  T„M,  217  o.  s.  Thi^r^ ;;,  .!;r.d  ™/i''Ji,'.*™^' 

..  ,   , _.  n    „.  Ihe  ordera  are  turned  over  to  the  snperin- 

114,  121,   64  L.  ed.  688.  602,  30   Sup.   Ct  ^^^^^^^    ^1,^    „  l,^   B^j,  ^^^   g^^i^  ^ 

Rep.  496;  Bell's  Gap  R.  Co.  V.  Pennsylvania,  gibuity   of   the   customers    satisfaetorr. 

134  U.  8.  232-237,  33  L.  ed.  802-895,  10  Sup.  transmiU   the    orders    to    an    agent    erf    the 

Ct  Rep.  633;  Home  Ins.  Co.  v.  New  York,  company  at  Memphis,  Tennessee,  where  v^ 

1S4  D.  8.  604,  38  L.  ed.  1026,  10  Sup.  Ct.  hides  of  the  company  of  various  gradaa  aifd 

Btp.  603;  Connolly  v.  Union  Sewer  Pipe  Co.  kinds  are  atored.    Vehiclea  to  All  the  ordera 

184   a  B.  S40,  MB,  46  L.  td.  670,  600,  22  are   selected,  tagged  with  the  name  of  the 

Sap.  Ct  Rep.  431;  Kantuoky  SaUroad  Tax  pnrehun,  kad  kUff«d  In  eatload  lots  to  ■ 
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place  near  where  they  are  to  be  delivered, 
eonaigned  to  the  company.  An  employee 
409]of  the  company,  usually  *a  different 
person  from  the  salesman,  called  a  deliTery 
man,  receives  the  vehicles  and  delivers  them 
to  the  respective  purchasers,  no  storage 
house  being  maintained  at  that  point.  It  was 
further  agreed  that  no  Tehicles,  save  the 
samples,  which  are  never  sold,  are  brought 
into  or  stored  in  Arkansas,  except  for  the 
purpose  of  delivery  upon  orders  previously 
taken;  and  no  vehicles  are  sold  other  than 
upon  orders  taken  before  they  are  brought 
into  the  state.  The  plaintiffs  in  erro^  were 
salesmen  and  transacted  the  business  above 
described. 

The  manner  in  which  the  business  of  so- 
liciting orders  for  and  delivering  vehicles 
was  done  by  the  Spaulding  Manufacturing 
Company  differs  in  no  practical  or  material 
particular  from  that  employed  by  the 
Wrought  Iron  Range  Company  in  the  case 
just  decided  (Crenshaw  v.  Arkansas).  In 
fact,  the  only  difference  is  that  the  ranges 
were  shipped  to  the  company,  bearing  no 
marks  to  identify  the  purchasers,  and  were 
delivered  to  the  purchasers  by  the  delivery 
men  witliout  distinction,  while  the  vehicles 
were  tagged  at  Memphis,  and  upon  arrival 
in  Arkansas  were  delivered  by  the  delivery 
men  to  the  purchasers  whose  names  ap- 
peared upon  the  tags  attached  to  the  ve- 
hicles. This  is  merely  a  matter  of  detail  in 
the  manner  in  which  the  business  is  con- 
ducted, and  does  not  affect  its  character. 
The  decision  in  Crenshaw  v.  Arkansas, 
supra,  has  dealt  with  precisely  the  same 
statute  and  substantially  the  same  facts, 
and  controls  the  present  cases. 

The  judgments  of  the  Supreme  Court  of 
Arkansas  must  therefore  be  reversed,  and 
the  cases  remanded  to  that  oourt  for  fur- 
ther proceedings  not  inconsistent  with  this 
opinion. 

Reversed. 


410]  MOHN  L.  JAMES,  Bankrupt,  Appt., 

V. 

STONE  &  COMPANY,  Creditor,  and  A. 
G.  Ricaud,  Trustee  in  Bankruptcy  of 
John  L.  James,  Bankrupt. 

(See  S.  C.  Reporter's  ed.  410-412.) 

Appeal  —  from  circuit  court  of  appeals 
—  bankruptcy  cases. 

An  appeal  will  not  lie  to  the  Federal  Su- 


preme Court  from  a  judgment  of  a  eireoit 
court  of  appeals,  which  affirmed  a  judgment 
of  the  bankruptcy  court,  refusing  to  grant 
a  discharge  in  bankruptcy,  but  the  only 
appeal  contemplated  by  the  bankrupt  act 
of  July  1,  1808  (30  Stat,  at  L.  663,  ehap. 
641,  U.  S.  Comp.  Stat  1901,  pp.  S431, 
3432),  §§  24,  26,  is  from  the  bankruptcy 
court  to  the  circuit  court  of  appeals. 
[For  other  cases,  see  Appeal  and  Error,  804, 
806,  in  Digest  8up.  Ct.  1008.] 

[No.  142.] 

Submitted  January  23,  1913.    Decided  Feb- 
ruary 24,  1913. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Fourth  Cir- 
cuit to  review  a  judgment  which  affirmed  a 
judgment  of  the  District  Court  for  the 
Eastern  District  of  North  Carolina,  re- 
fusing to  grant  a  discharge  in  bankmpt<7. 
Dismissed  for  want  of  jurisdiction. 

See  same  case  below,  104  C.  C.  A.  224, 
181  Fed.  476. 

The  facts  are  stated  in  the  opinion. 

Mr.  H.  It,  SteTens  submitted  the  eanse 
for  appellant.  Mr.  Henry  R.  Miller  wai 
on  the  brief. 

No  appearance  for  appellees. 

Mr.  Justice  Day  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  the  judgment  of 
the  circuit  court  of  appeals  for  the  fourth 
circuit,  affirming  the  judgment  of  the  dis- 
trict court  of  the  United  States  for  the  east- 
em  district  of  North  Carolina,  refusing  to 
grant  a  discharge  in  bankruptcy  to  John  L. 
James,  bankrupt. 

So  much  of  §  14  of  the  bankruptcy  act, 
which  provides  for  the  granting  of  dis* 
charges  in  bankruptcy,  as  is  applicable  to 
this  case,  reads  as  follows: 

"The  judge  shall  hear  the  application  for 
a  discharge,  .  .  .  and  discharge  the  ap- 
plicant unless  he  has  ...  at  any  time 
subsequent  to  the  first  day  of  the  four 
months  immediately  preceding  the  filing  of 
the  petition  transferred,  removed,  destroyed, 
or  concealed  .  .  .  *any  of  his  prop- [4 11 
erty  with  intent  to  hinder,  delay,  or  defraud 
his  creditors."  [30  Stat,  at  L.  660,  chap.  641, 
as  amended,  32  Stat  at  L.  797,  chap.  487, 
§  4,  U.  S.  Comp.  Stat  Supp.  1911,  p.  1496.] 

The  district  oourt  held  that  the  bankrupt 
had  concealed  property  with  intent  to  hinder 
and  delay  his  creditors  subsequently  to  the 


Note. — Appellate  jurisdiction  of  Federal 
Supreme  Court  in  bankruptcy  cases. 

The  Federal  Supreme  Court  is,  by  §  24a 
of  the  bankrupt  act,  given  appellate  juris* 
diction  of  **c4mtroversie§  MriBiDg  in   iMUik* 


ruptcy  proceedings"  from  the  courts  of  bank- 
ruptcy from  which  it  has  appellate  jurisdic- 
tion in  other  cases.    Hence,  where  the  pro- 
ceeding is  a  oontroversv  in  bankT^^'Usv^  %3^ 
the  term  \a  itieTe\Ti  uiea)  >iXift%vy^T«ai^v^'Q»\ 
may  review  tkie  \u4|EBk«ii\.  ^\  %  €a^Ni^  ^fsosN 


411 


8UPREMS  COURT  OF  THE  UNITED  STATES. 


Oct.  TkBK, 


first  day  of  the  four  months  immediately 
preceding  the  filing  of  the  petition,  and 
entered  an  order  refusing  to  grant  the  dis- 
charge. 175  Fed.  894.  Upon  appeal,  the 
circuit  court  of  appeals  affirmed  that  order. 
104  C.  C.  A.  224,  181  Fed.  476.  The  case 
was  then  brought  to  this  court  by  appeal. 

We  are  unable  to  discover  anything  in  the 
bankruptcy  act  which  permits  an  appeal  in 
such  a  case  from  the  circuit  court  of  appeals 
to  this  court.  Under  §  24a  this  court  is 
given  appellate  jurisdiction  of  controversies 
arising  in  bankruptcy  proceedings  from  the 
courts  of  bankruptcy  from  which  there  is  ap- 
pellate jurisdiction  in  other  cases.  This 
section  has  been  the  subject  of  adjudication 
in  this  court  in  a  number  of  cases,  and  it 
is  held  that  controversies  in  bankruptcy  pro- 


ceedings, as  the  terms  are  therein  used,  do 
not  mean  mere  steps  in  proceedings  in  bank- 
ruptcy, but  embrace  controversies  which  are 
not  of  that  inherent  character,  although 
arising  in  the  course  of  proceedings  in  bank- 
ruptcy. Hewit  v.  Berlin  Mach.  Works,  104 
U.  S.  296,  300,  48  L.  ed.  986,  987,  24  Sup. 
Ct.  Rep.  690;  CJoder  v.  Arts,  213  U.  S.  223, 
234,  63  L.  ed.  772,  777,  29  Sup.  Ct.  Rep. 
436,  16  Ann.  Cas.  1008;  Tefft,  W.  &  Co.  v. 
Munsuri,  222  U.  S.  114,  118,  56  L.  ed.  118, 
119,  32  Sup.  Ct.  Rep.  67. 

Subdivision  5  of  §  24  gives  the  circuit 
courts  of  appeal  jurisdiction  to  superintend 
and  revise  in  matters  of  law  the  proceed- 
ings of  courts  of  bankruptcy  within  their 
jurisdiction.  Section  25  concerns  appcal;j 
in  bankruptcy  proceedings  of  which  an  ap- 


of  appeals  under  the  circuit  courts  of  ap- 
peals act  of  March  3,  1891,  giving  an  appeal 
to  the  Supreme  Court  from  the  circuit  courts 
of  appeals  in  cases  not  made  final  by  that 
section. 

Such  a  controversy  is  presented  by  an  ap- 
peal to  the  circuit  court  of  appeals  from  a 
judgment  of  a  court  of  bankruptcy  sustain- 
ing a  title  to  property  in  the  possession  of 
a  trustee  in  bankruptcy,  asserted  by  inter- 
vention raising  a  distinct  and  separable 
issue.  Hewit  v.  Berlin  Mach.  Works,  194 
U.  S.  296,  48  L  ed.  986,  24  Sup.  Ct.  Rep. 
690. 

An  appeal  lies  to  the  Federal  Supreme 
Court  from  a  judgment  of  a  circuit  court  of 
appeals,  entered  on  an  appeal  from  a  court 
of  bankruptcy,  sustaining  the  contention 
asserted  by  a  petition  in  mtervention,  that 
advances  made  by  a  railway  company  to  en- 
able a  coal  company,  under  contract  to  sup- 
ply the  railway  company  with  coal,  to  meet 
its  pay  rolls,  amount  to  a  pledge  enforceable 
as  a  preferential  claim  against  the  assets 
of  the  bankrupt  estate  of  the  coal  company 
in  the  hands  of  its  trustees,  who  assumed 
and  continued  performance  of  the  contract, 
of  such  a  quantity  of  coal  when  mined  as 
the  moneys  so  advanced  would  pay  for  ac- 
cording to  the  terms  of  the  original  contract. 
Hurley  v.  Atchison,  T.  k  S.  F.  R.  Co.  213 
U.  S.  126,  63  L.  ed.  729,  29  Sup.  Ct.  Rep. 
466. 

But  an  order  of  a  court  of  bankruptcy  in 
a  proceeding  in  which  there  was  a  contro- 
versy between  the  creditors  and  one  of  the 
members  of  a  bankrupt  partnership  as  to 
whether  he  was  liable  as  a  general  or  lim- 
ited partner  cannot  be  regarded  as  rendered 
in  A  controversy  arising  in  bankruptcy  pro- 
ceedings, for  the  purpose  of  sustaining  an 
appeal  to  the  Federal  Supreme  Court  under 
tne  bankrupt  act  of  July  1,  1808,  §  24a, 
where  such  appeal  was  specificallv  taken 
from  the  order  as  one  disallowing  the  claim 
ctf  the  appellants  of  an  alleged  indebtedness 
to  them  from  the  bankrupt  firm,  and  such 
was  the  character  necessarily  attributed  to 
the  order  by  the  judge  when  he  entered 
/4  Mnd  which  wmb  tSRxed  to  it  by  the 
MSMigamentB  of  error  died  At  the  time  the 


appeal  was  taken.  Tefft,  W.  &  Co.  v.  Mun- 
suri, 222  U.  S.  114,  66  L.  ed.  118,  32  Sup. 
Ct.  Rep.  67. 

And  the  petition  in  an  action  by  a  truste*i 
in  bankruptcy  upon  a  bond  which  was  givt^ii 
so  that  certain  property  might  be  removed 
out  of  the  jurisdiction  does  not  dtsclost?,  as 
a  ground  of  Federal  jurisdiction,  in  addi- 
tion to  that  shown  by  averments  of  <liverjte 
citizenship,  that  the  case  arose  under  the 
laws  of  the  United  States,  so  as  to  permit 
a  writ  of  error  from  the  Federal  Supreme 
Court  to  review  the  judgment  of  the  cir- 
cuit court  of  appeals,  where  the  trustee 
does  not  rely  upon  any  right  specially  con- 
ferred upon  him  by  any  Federal  statute, 
but  rests  his  right  to  recover  sololv  upon 
the  ownership  of  the  property  by  the  bank- 
rupts as  their  own  before  the  bankruptcy 
proceedings.  Lovell  v.  Newman,  227  V,  S. 
412,  post,  677,  33  Sup.  Ct.  Rep.  37.>. 

The  right  to  a  review  in  the  Federal  Su- 
preme Court  of  a  decision  of  a  circuit 
court  of  appeals  which  afTirmed  the  ruling 
of  the  bankruptcy  court,  made  in  the 
course  of  the  determination  of  an  issue  as 
to  the  alleged  bankruptcy,  upon  a  suhordi- 
nate  issue  as  to  whether  or  not  the  peti- 
tioning creditors  held  "provable**  claims, 
must  be  found  in  the  bankrupt  act,  and  no 
such  right  is  given  by  the  provisions  of  the 
act  of  March  3,  1891,  §  6.  govrrnin;:  the 
general  appellate  jurisdiction  of  the  Federal 
Supreme  Court  over  the  circuit  courts  of  ap- 

rals.  J.  W.  Calnan  Co.  v.  Dohcrtv,  224  U. 
145,  56  L.  ed.  702.  32  Sup.  Ct.  Rep.  460. 

Appeals  to  the  Federal  Supreme  Court 
from  the  circuit  courts  of  appeals  may,  by 
§  26b  of  the  bankruptcy  act  of  July  I.  1808, 
be  taken  from  the  final  decisions  allowing  or 
rejecting  a  claim  under  the  act  ( 1 )  where 
the  amount  in  controversy  exceeds  $2,000, 
and  the  question  involved  is  one  which  would 
sustain  a  writ  of  error  to  a  Btate  court; 
(2)  where  the  justice  of  the  Supreme  Court 
shall  certify  that,  in  his  opinion,  the  deter- 
mination of  the  question  involved  in  the  al- 
lowance or  rejection  of  the  claim  is  essential 
to  a  uniform  construction  of  the  act 

A  judgment  of  a  circuit  court  of  Appeals 
Affirmins,  on  the  appeal  of   a   trustee    in 
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plication  for  discharge  is  oue.  By  the  termB 
of  subdivision  a  of  that  section  an  appeal 
is  given  to  the  circuit  court  of  appeals,  first, 
from  a  judgment  adjudging  or  refusing  to 
adjudge  the  defendant  a  bankrupt;  second, 
from  a  judgment  granting  or  denying  a  dis- 
charge; and  third,  from  a  judgment  allowing 
412]or  *  rejecting  a  claim  of  $500  or  over. 
Subdivision  5  of  §  25  regulates  appeals  from 
the  circuit  court  of  appeals  to  this  court, 
and  is  confined  to  decisions  of  the  circuit 
courts  of  appeals  allowing  or  rejecting  a 
claim  under  the  act,  first,  where  the  amount 
in  controversy  exceeds  the  sum  of  $2,000 
and  the  question  involved  is  one  which 
might  have  been  taken  on  appeal  or  error 
to  this  court  from  the  highest  court  of  a 
state;   or,  second,  where  a  justice  of  this 


court  shall  certify  that,  in  his  opinion,  the 
determination  of  the  question  involved  in 
the  allowance  or  rejection  of  the  claim  is 
essential  to  a  uniform  construction  of  the 
act.  Section  25  further  provides  that  con- 
troversies may  be  certified  to  the  Supreme 
Court  from  other  courts  of  the  United 
States,  and  that  the  Supreme  Court  may 
exercise  jurisdiction  thereof  and  issue  write 
of  certiorari  pursuant  to  the  laws  of  the 
United  States. 

It  will  be  noticed  that  the  only  appeal  in 
bankruptcy  proceedings  from  a  judgment 
granting  or  refusing  a  discharge  is  from  the 
bankruptcy  court  to  the  circuit  court  of  ap- 
peals. The  present  appeal  must  therefore 
be  dismissed. 


bankruptcy,  the  judgn^ent  of  the  bankruptcy 
court  on  a  claim  upon  notes  of  the  bankrupt, 
joined  with  the  statement  that  the  claimant 
had  security  upon  the  estate  which  it  was 
his  purpose  to  maintain,  and  upon  which  he 
was  entitled  to  priority  in  the  distribution 
of  the  assets,  is  such  a  "final  decision"  "al* 
lowing  or  rejecting  a  claim,"  within  the 
meaning  of  this  section,  although  the  trustee 
made  no  objection  to  the  amount  found  due 
upon  the  notes,  and  onlv  sought  by  his  ap- 
pesl  to  contest  further  the  right  to  security. 
CofJer  V.  ArU,  213  U.  S.  223,  53  L.  ed.  772, 
29  Bup.  Ct.  Rep.  436,  IG  Ann.  Cas.  1008. 

if  decision  of  a  circuit  court  of  appeals 
whi^eh  affirmed  a  ruling  of  the  bankruptcy 
court,  made  in  the  course  of  the  determina- 
tion of  an  issue  as  to  the  alleged  bankruptcy, 
upcn  a  subordinate  issue  as  to  whether  or 
not  the  petitioning  creditors  held  ''provable" 
clams,  is  not  a  final  decision  allowing  or 
rejifcting  a  claim  within  the  meaning  of  this 
sef;tion.    J.  W.  Calnan  Co.  v.  Doherty,  supra. 

The  question  whether  an  order  of  the 
bankruptcy  court  from  which  no  appeal  was 
Iraken,  postponing  a  part  of  the  claim  of  an 
officer  of  a  bankrupt  corporation  to  the 
claim  of  an  intervener,  was  correctly  inter- 

fireted  by  the  referee  and  court  in  the  dis- 
ribution  directed  by  a  subsequent  adminis- 
trative order,  is  not  one  concerning  the  al- 
lowance or  rejection  of  a  claim  within  ^e 
meaning  of  the  provisions  of  the  bankrupt 
act  of  July  1,  1808  (30  Stat,  at  L.  544, 
chap.  541,  U.  S.  Comp.  Stat.  1901,  p.  3418), 
§  25b,  governing  appeals  from  the  circuit 
courts  of  appeals  to  the  Federal  Supreme 
Court,  but  is  a  matter  arising  in  the  admin- 
istration of  the  bankrupt  estate,  which  the 
Supreme  Court  is  not  empowered  to  review. 
Wynkoop,  H.  C.  Co.  v.  Gaines,  227  U.  8.  4, 
ante,  391,  33  Sup.  Ct.  Rep.  214. 

The  question  involved  in  allowing  or  re- 
jecting a  claim  is  one  which,  witnin  the 
meaning  of  this  section,  would  have  sus- 
tained a  writ  of  error  from  that  court  had 
the  case  been  decided  by  the  highest  court 
of  the  state,  where,  in  determining  the 
validity  of  a  lien  asserted  to  secure  a  claim 
acainst  the  bankrupt's  estate,  a  construction 
of  the  hBnkrupt  Met  i§  directly  iavolTed,  one 
37  L.  ed. 


party  asserting  a  construction  which  would 
defeat  the  lien,  and  the  other  party  one 
which  would  give  it  validity.  Coder  v.  Arts, 
213  U.  8.  223,  63  L.  ed.  772,  29  Sup.  Ct.  Sep. 
436,  16  Ann.  Cas.  1008. 

The  same  is  true  of  the  decision  of  a  cir- 
cuit court  of  appeals  denying  an  asserted 
ri^t  of  set-off  in  a  proceeding  in  bank- 
ruptcy, which  right  is  controlled  by  the  pro- 
visions of  the  bankrupt  act  of  July  1,  1898, 
§  68,  governing  set-offs  and  counterclaims. 
Western  Tie  &  Timber  Co.  v.  Brown,  196 
U.  S.  502,  49  L.  ed.  571,  25  Sup.  Ct.  Rep. 
339. 

But  the  bare  denial  by  a  trustee  in  bank- 
ruptcy of  a  claim  of  a  creditor,  asserted 
under  the  bankruptcy  act  of  July  1,  1898,  is 
not  the  assertion  by  the  trustee  of  a  right 
under  such  statute,  so  as  to  give  him  the 
right  to  appeal  to  the  Federal  Supreme 
Court  from  a  decision  of  a  circuit  court  of 
appeals  in  favor  of  the  creditor,  under  this 
section.  Chapman  v.  Bowen,  207  U.  S.  89, 
52  L.  ed.  116,  28  Sup.  Ct.  Rep.  32. 

And  a  decision  of  a  circuit  court  of  ap- 
peals that  a  creditor  is  entitled  to  have  his 
claim  allowed  against  the  estate  of  the 
bankrupt  partnership,  which  proceeds  upon 
a  well-settled  principle  of  general  law,  broad 
enough  to  sustain  it  without  reference  to  the 
provisions  of  the  bankruptcy  act  of  July  1, 
1898,  is  not  reviewable  in  the  Federal  Su- 
preme Court  under  this  section,  as  involv- 
ing a  question  which  would  sustain  a  writ 
of  error  to  a  state  court.  Chapman  t. 
Bowen,  207  U.  8.  89,  52  L.  ed.  116,  28  Sup. 
Ct  Rep.  32. 

A  decision  of  a  circuit  court  of  appeals 
that  certain  creditors  from  whom  a  bank- 
rupt obtained  goods  by  fraud  were  entitled 
to  preferential  payment  of  their  claim,  pre- 
sented by  an  intervening  petition  after  their 
further  prosecution  of  an  action  of  replevin 
against  a  receiver  appointed  by  a  state  court 
had  been  enjoined  oy  the  bankruptcy  court, 
is  not  reviewable  in  the  Federal  Supreme 
Court,  as  involving  a  question  which  would 
sustain  a  writ  of  error  to  a  state  court,  be- 
cause the  replevin  suit  in  the  state  court  ^(«ik 
considered  07  Ui%  c\tc^\V»  qsvuXi  ^1  i^^^u^ 
M  showing  tbft  igraxvcMia  ^  ^%  «t«A^^«t%  \i 
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rescind  the  sale  of  the  goods  replevied,  and 
as  a  means  of  identifying  what  part  of  the 
goods  sued  for  was  in  the  possession  of  the 
state  court,  and,  afterwards,  what  proceeds 
of  sales  went  into  the  possession  of  the 
bankruptcy  court  under  an  order  of  the 
state  court  for  the  delivery  of  the  property 
to  the  receiver  in  bankruptcy,  upon  the  con- 
dition that  the  latter  should  assume  and  pay 
the  liabilities  incurred  in  the  state  court. 
Blake  v.  Openhym,  216  U.  S.  322,  54  L.  ed. 
498,  30  Sup.  Ct.  Rep.  309. 

The  revising  order  of  a  circuit  court  of 
appeals,  made  in  the  exercise  of  its  jurisdic- 
tion under  the  bankrupt  act  of  July  1, 1898, 
I  24b,  to  review,  by  original  petition,  pro- 
ceedings of  inferior  courts  of  bankruptcy, 
which  revised  an  order  of  the  district  court 
allowing  an  exemption,  is  not  a  "final  deci- 
sion .  .  .  allowing  or  rejecting  a  claim," 
within  the  meaning  of  §  25b,  and  is  reriew- 
able  only  by  certiorari.  Holden  v.  Stratton, 
191  U.  S.  115,  48  L.  ed.  116,  24  Sup.  Ct. 
Rep.  45. 

The  Federal  Supreme  Court  has  no  juris- 
diction of  an  appeal  from  a  decree  of  a  cir- 
cuit court  of  appeals,  dismissing,  for  want  of 
jurisdiction,  an  appeal  from  an  order  of  a 
circuit  court,  entered  upon  a  revisory  peti- 
tion filed  under  the  bankruptcy  act  of  March 
2,  1867.  The  decree  of  the  circuit  court  is 
final.  Kyle  v.  Hammond,  225  U.  S.  692,  56 
L.  ed.  1260,  32  Sup.  Ct.  Rep.  406. 

The  revisory  order  of  a  Federal  circuit 
court  of  appeals  in  the  proceedings  author- 
ized by  the  bankrupt  act  of  July  1,  1898, 
§  24b,  which  reversed  a  decree  of  the  bank- 
ruptcy court,  confirming  the  order  of  the 
referee,  refusing  to  allow  a  certain  claim  to 
be  filed  for  the  purpose  of  voting  at  the  elec- 
tion of  the  trustee,  and  directed  that  court 
to  allow  the  claim  to  be  proved,  is  not  re- 
viewable in  the  Federal  Supreme  Court,  even 
if  the  circuit  court  of  appeals  treated  the 
proceeding  as  an  appeal.  Duryea  Power  Co. 
V.  Sternbergh,  218  U.  S.  299,  54  L.  ed.  1047, 
31  Sup.  Ct.  Rep.  25. 

See,  on  the  general  Question  of  the  appel- 
late jurisdiction  of  tne  Federal  Supreme 
Court  over  the  circuit  courts  of  appeals, 
note  to  Bagley  v.  General  Fire  Extinguisher 
Co.  53  L.  ed.  U.  S.  605. 

The  appellate  jurisdiction  of  the  Federal 
Supreme  Court  over  the  district  courts  in 
bankruptcy  cases  is  measured  by  the  pro- 
visions of  §  24a  of  the  bankrupt  act,  cited 
above,  and  of  §  5  of  the  circuit  courts  of 
appeals  act  of  March  3,  1891,  governing  the 
direct  review  in  the  Supreme  Court  of  the 
judgments  of  the  district  courts. 

The  question  of  the  jurisdiction  of  a 
Federal  district  court  is  not  involved  so  as 
to  require  the  appeal  to  be  taken  to  the 
Supreme  Court  of  the  United  States  rather 
than  to  the  circuit  court  of  appeals,  in  the 
determination  that  a  corporation  is  prin- 
cipally engaged  in  such  a  business  that  it 
can  be  adjudged  a  bankrupt.  Columbia  Iron- 
workB  V.  National  Lead  Co.  64  L.R.A.  645, 
dEP  a  a  A.  09,  127  Fed.  99. 
A   direct  mppeal  to  the  Supreme  Court 


of  the  United  States  from  a  judgment  of 
a  district  court  dismissing  a  petition  in 
involuntary  bankruptcy,  entered  after  direct- 
ing the  jury  to  find  that  the  alleged  bank- 
rupt was  engaged  chiefly  in  farming,  and 
was  therefore,  by  the  express  tenns  of  the 
bankruptcy  act,  not  subject  to  its  provi- 
sions, cannot  be  maintained  on  the  theory 
that  the  jurisdiction  of  the  district  court 
was  drawn  in  issue,  within  the  meaning  of 
the  act  of  March  3,  1891,  |  5, — especially 
where  no  question  of  jurisdiction  was  eerti* 
fled  by  the  district  court,  as  required  by 
that  section.  First  Nat.  Bank  v.  felug,  186 
U.  S.  203,  46  L.  ed.  1127,  22  Sup.  Ct.  Rep. 
899. 

A  decision  of  a  court  of  bankruptcy,  up- 
holding its  jurisdiction  to  adjudicate  the 
validity  of  an  alleged  equitable  lien  upon 
property  which  it  decided  to  be  an  asaet 
of  the  estate  in  bankruptcy,  and  not  exempt 
property  of  the  bankrupt,  does  not  create 
a  question  of  jurisdiction  which  will  sua* 
tain  a  direct  appeal  to  the  Federal  Supreme 
Court  under  the  act  of  Mareh  3,  1891,  since, 
by  the  express  terms  of  the  bankruptcy  act 
of  July  1,  1898,  §  2,  subdiv.  11,  jurisdiction 
is  conferred  upon  courts  of  bankruptcy  to 
determine  all  claims  of  bankrupts  to  their 
exemptions.  Lucius  v.  Cawthon-Coleman  Ca 
196  U.  S.  149,  49  L.  ed.  425,  25  Sup.  Ct  Rep. 
214. 

A  decision  of  a  circuit  court  of  appeals, 
affirming,  on  the  revisory  proceeding  au- 
thorized b^  the  bankrupt  act  of  July  1, 1898, 
§  24b,  an  interlocutory  order  of  the  court  of 
bankruptcy  which  overruled  a  motion  to  dis- 
miss the  proceedings,  cannot  preclude  a 
writ  of  error  from  the  Federal  Supreme 
Court  to  the  bankruptcy  court,  to  review  the 
final  decision,  bringing  up  the  question  of  the 
jurisdiction  of  that  court  to  make  an  adjudi- 
cation of  bankruptcy  on  a  claim  for  un* 
liquidated  damages.  Frederic  L.  Grant  Shoe 
Co.  V.  W.  M.  Laird  Co.  212  U.  S.  445,  53 
L.  ed.  591,  29  Sup.  Ct.  Rep.  332. 

The  use  of  a  certificate  to  present  to  the 
Supreme  Court  a  question  of  the  jurisdiction 
of  a  district  court  in  an  action  arising  under 
the  bankruptcy  act  of  July  1,  1898,  is  sub- 
ject to  the  general  limitations  of  the  act  of 
Confess  of  March  3,  1891,  under  which  the 
trial  court  cannot,  by  certificate,  send  up 
a  question  as  to  its  own  jurisdiction  until 
after  final  judgment.  Bardes  v.  First  Nat. 
Bank,  175  U.  S.  526,  44  L.  ed.  261,  20  Sup. 
Ct.  Rep.  196. 

Generally  on  the  question  of  the  direct  re- 
view by  the  Federal  Supreme  Court  of  cir- 
cuit or  district  court  judgments  or  decreee— 
see  notes  to  Gwin  v.  United  States,  46  L.  ed. 
U.  S.  741,  and  B.  Altman  &  Co.  v.  United 
SUtes,  56  L.  ed.  U.  S.  894. 

No  support  can  be  found  in  the  provisions 
of  the  bankrupt  act  of  July  1,  1898,  §  24h» 
authorizing  a  petition  to  superintend  and 
revise  in  matters  of  law  the  proceedings  of 
courts  of  bankruptcy,  for  an  attempt  to  have 
reviewed  in  the  Federal  Supreme  Court  an 
order  of  the  district  court  of  the  United 
States  lor  Fortp  Rico,  sitting  as  a  court  of 
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bankruptcy,  holding  a  member  of  a  bank- 
rupt partnership  to  be  a  senend  putner 
and  generally  liable  for  uie  firm  debts. 
Munauri  y.  Fricker,  222  U.  S.  121,  66  L.  ed. 
121,  32  Sup.  Ct  Rep.  70. 

The  thirty  days'  umitation  for  appeals  in 
bankruptcy  cases,  made  by  general  orders 
in  bankruptcy,  rule  36,  does  not  apply  to  a 
writ  of  error  from  tiie  Federal  Supreme 
Court,  to  a  court  of  bankruptcy,  presenting 
the  question  of  the  jurisdiction  to  make  an 
adjudication  of  bankruptcy  on  a  claim  for 
unliquidated  damages,  but  such  proceeding 
is  governed  by  the  two  years'  limitation 
fixed  by  U.  S.  Key.  Stat.  §  1008,  U.  8.  Comp. 
SUt.  1901,  p.  715,  and  the  act  of  March  3, 
1891,  §§  4,  5.  Frederic  L.  Grant  Shoe  Co. 
V.  W.  M.  Laird  Co.  supra. 

An  appeal  to  the  Federal  Supreme  Court 
under  the  bankrupt  act  of  July  1,  1898, 
§  24a,  from  a  decree  of  the  circuit  court  of 
appeals  in  a  controversy  arising  in  a  bank- 
ruptcy proceeding,  opens  up  the  whole  case, 
as  in  other  eauity  cases,  general  orders  in 
bankruptcy.  No.  36,  issued  under  §  25b  of 
that  act,  requiring  a  finding  of  facts,  having 
no  application.  Houghton  v.  Burden,  228 
U.  S.  161,  post,  780,  38  Sup.  Ct.  Rep.  491. 


WILLIAM  S.  LOVELL,  Trustee  in  Bank- 
ruptcy of  Knight,  Yancey,  k  Company, 
Plff.  in  Err., 

V. 

ISIDORE  NEWMAN  k  SON  et  al. 

(See  S.  C.  Reporter's  ed.  412-426.) 

Appeal  —  from  circuit  court  of  appeals 
—  bankruptcy  case. 

1.  The  petition  in  an  action  by  a  trustee 
in  bankruptcy  upon  a  bond  which  was  given 
so  that  certain  property  might  be  removed 
out  of  the  jurisdiction  does  not  disclose,  as 
a  ground  of  Federal  jurisdiction,  in  addi- 
tion to  that  shown  by  averments  of  diverse 
citizenship,  that  the  case  arose  under  the 
laws  of  the  United  States,  so  as  to  permit 
a  writ  of  error  from  the  Federal  Supreme 
Court  to  review  the  judgment  of  the  cir- 
cuit court  of  appeals,  where  the  trustee 
does  not  rely  upon  any  right  specially  con- 
ferred upon  him  by  any  Federal  statute, 
but  rests  his  riffht  to  recover  solely  upon 
the  ownership  of  the  property  by  the  bank- 
rupts as  their  own  before  the  bankruptcy 
proceedings. 

[For  other  cases,  see  Appeal  and  Error,  III.  d, 

2.  e.  Id  Direst  Sap.  Ct.  1908.] 

Bankruptcy  —  Federal    Jurisdiction  — 
suit  by  trustee  —  consent  of  defend- 
ant. 
2.  The  consent  of  the  defendant  provided 

Note. — On  appellate  jurisdiction  of  Fed- 
eral Supreme  Court  in  bankruptcy  cases — ses 
note  to  James  ▼.  Stone  k  Co.  ante,  673. 

On  the  appellate  jurisdietioa  of  ihs  Fed- 
eral Supreme  Court  over  dreait  courts  of 
appeals — see  nots  to  Baglej  t.  Gensral  Fire 
btinguisber  Csl  » I^  ei.  U:  &  66f . 
ST  L.  eA. 


for  by  ths  bankrupt  act  of  July  1,  S698  (30 
Stat  at  L.  552,  chap.  541,  U.  S.  Comp. 
SUt  1001,  p.  3431),  S  23b,  governing 
the  jurisdiction  of  suits  by  a  trustee 
in  bankru^tc^,  was  not  intended  to  en- 
large the  jurisdiction  of  the  Federal  cir- 
cuit oourts  so  as  to  confer  a  jurisdiction 
which  they  would  not  have  because  of  di- 
verse citisenship  and  a  requisite  amount  in 
controversy,  or  by  reason  of  a  cause  of  ac- 
tion arising  under  the  Constitution  or  laws 
of  the  United  SUtes. 

[For  other  cases,  see  Bankruptcy,   II.  b,  in 
Digest  Sop.  Ct  1808.1 

[No.  593.] 

Sulnnitted  January  13,  1913.    Decided  Feb- 
ruary 24,  1913. 
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N  ERROR  to  the  United  SUtes  Cirouit 
Court  of  Appeals  for  the  Fifth  Circuit 
to  review  a  judgment  which  afiKrmed  a 
judgment  of  the  Circuit  Court  for  the  Bast- 
em  District  of  Louisiana  in  favor  of  de- 
fendants in  a  suit  by  a  trustee  in  bank- 
ruptcy. Dismissed  for  want  of  jurisdic- 
tion. 

See  same  case  below,  113  C.  C.  A.  39,  198 
Fed.  753. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  A.  Blount,  H.  Generea 
Dnfour,  and  Walker  Percy  submitted  the 
cause  for  plaintiff  in  error: 

It  is  not  necessary,  in  order  that  the  cir- 
cuit court  should  have  jurisdiction  of  a 
suit  brought  by  a  trustee  in  bankruptcy  by 
consent,  that  diversity  of  citizenship  should 
exist 

Burbank  ▼.  Bigelow,  92  U.  8.  179,  23  L. 
ed.  542;  Byers  ▼.  McAuley,  149  U.  S.  608- 
618,  37  L.  ed.  867-871,  13  Sup.  Ct  Rep.  906; 
Mansfield,  C.  A  L.  M.  R.  Co.  ▼.  Swan,  111 
U.  S.  379-382,  28  L.  ed.  462-463,  4  Sup.  Ct 
Rep.  510;  Great  Southern  Fire  Proof  Hotel 
Co.  ▼.  Jones,  177  U.  S.  449-453,  44  L.  ed.  842 
-843,  20  Sup.  Ct  Rep.  690;  Metcalf  ▼.  Wa- 
tertown,  128  U.  8.  586,  32  L.  ed.  543,  9  Sup. 
Ct  Rep.  173. 

The  provisions  for  jurisdiction  by  con- 
sent, contained  in  f  23b  of  the  bankrupt  act, 
relate  to  jurisdiction  both  in  the  district 
and  circuit  courts. 

Bardes  ▼.  First  Nat  Bank,  178  U.  S.  524, 
44  L.  ed.  1175,  20  Sup.  Ct  Rep.  1000;  Bush 
V.  Elliott,  202  U.  8.  477,  50  L.  ed.  1114,  26 
Sup.  Ct.  Rep.  668;  Spencer  v.  Duplan  Silk 
Co.  191  U.  S.  526,  48  L.  ed.  287,  24  Sup.  Ct 
Rep.  174. 

The  suit  on  the  bond  involved  Federal 
questions. 

Bryant  ▼.  Swofford  Bros.  Dry  Goods  Coi 
214  U.  8.  279,  53  L.  ed.  997, 29  Sup.  Ct  Rep. 
614;  WHliams  y.  Heaxd.,  \4A  \3.  %.  VIS^^>9b 
L.  ed.  550,  U  E\ip,C^lUs^.t»\^t«iC2yai« 
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Nat  Buk  T,  JmIudui,  204  U.  a  622,  61  L.  The  proTiBion  of  |  23b  of  the  bankrupt 

•d.   S9S,   27   Sup.   Ct.   Rep.   3S1;    Coder   v.  ict   regarding  conacnt,   properl;   conBtrued, 

Arte,  213  U.  S.  223-238,  63  L.  ed.  772-776,  applies  only   to  the  dietrict  courts,   and   ia 

29  Sup.   Ct  Rep.  436,   IS  Ann.  Caa.  lOOS;  inapplicable   t«  the  circuit  courts. 

Rector  t,  (Sty  Deposit  Bank  Co.  200  U.  S.  Jaquith  v.  Rowley,  188  V.  S.  620,  47  L. 

40S.  60  l-  ed.  627,  26  Sup.  Ct.  Rep.   280;  »L  620,  23  Sup.  Ct.  Rep.  36D;  Re  Durham, 

DusbMB  T.  Beall,  101  U.  S.  613,  40  L.  ed.  114  Fed.  7SD;  Collier,  Bankr.  Bth  ed.  pp. 

701,  10  Sup.  Ct  Rep.  037;  Acme  Harveater  102,  403;  Louiiville  Trust  Co.  v.  Comingor, 

Co.  T.  Beekman  Lumber  Co.  222  U.  S.  300,  1S4  U.  S.  18,  4S  L.  ed.  413,  22  Sup.  Ct.  Rep. 

60  U  ed.  208,  32  Sup.  Ct  Rep.  SS;  Bock  *.  203;  Bardes  t.  First  Nat  Bank,  178  V.  S. 

Perkins,  139  U.  S.  628,  35  L.  ed.  314,  11  Sup.  S24,  637,  44  L.  ed.  1175,  1181,  20  Sup.  Ct. 

Ct  Rep.  677;  Stanley  t.  Schwalby,  162  U.  Rep.  1000;  Loveland,  Bankr.  3d  ed.  p.  07i 

S.  265-270,  40  U  ed.  060-968,  16  Sup.  Ct  1  Remington,  Bankr.  p.  1040  note. 
Rep.  764;  Cohen  t.  Virginia,  6  Wheat.  264, 

S  Lk  ed.  267;  Leslie  v.  Brown,  32  C.  C.  A.  Mr.   Justice  D^y  delivered  the  opinion 

SG6,  61  U.  S.  App.  727,  90  Fed.  171;  Tullock  of  the  court: 

T.  Hulvane,  184  U.  S.  407,  46  L.  ed.  667,  22  This   ease   U   Bubmitted  upon   motion  to 

Sup.  Ot  Rep.  372;  Files  v.  Davis,  118  Fed.  dismiss  or  affirm.    The  action  was  brought 

466;  Kuapp  r.  Milwaukee  Trust  Co.  216  U.  by  William  B.  Lovell,  trustee  of  Knight, 

B.  S4S,  64  L.  ed.  810,  30  Sup.  Ct.  Rep.  412;  Yancey,  4  Company,  against  Isidore  New- 

Seenritj  Warehousing  Co.  r.  Hand,  206  U.  man  &  Son  and  others,  in  the  United  States 

8.  4U,  SI  L.  ed.  II17,  27  Sup.  Ct  Rep.  720,  circuit    court    for    the    eastern    district    of 

II  Aaa.  Cas.  789.  Louisiana,    to    recover    stipulated   damages 

_,                       _          ,  _             „  in  tha  sum  of  M8,500  on  a  certain  bond. 

Messra.  John  W   Grlffln  and  Everett  P.  ,„^,^  ,„^  ^^i^,^  ,„j  ^1,,  ^^  „^  t,i^ 

Wheeler   submitted   the  cause   for  defend-  _^^   ^  j„dg.^e„t  rendered   in   favor  of  the 

"It '".  "if^v' .  .V       1  ■   .-.  .        A      .  defendants.   188  Fed.  634.    On  writ  of  error, 

J^e  f«t  that  th.pl*.nt.ff»  a  trustee  m  ^^  ^.^^^.^  ^^^^  ^,                 ^^^^^  ^^^^ 

bankruptcy  does  not  give  jur«d,ction  b>  the  j^,jp„^^t.     113  C.  C.  A    39,  192  Fed.  753. 

Federal  courts.  j^  ^^j^  ^,  certiorari  to  the  iudgraent  of 

8p-nco-T.DuplanSilkC>..ie    U.S.626,  ^^   ^.^^.^   ^^^^   ^,   sppeala    was    prayed 

5S1.48L.ed.287,290,24Sup.CtRep.J74;  „„d  j^i^.     (December  23,  1012.) 

Bardes  v.  First  Nat.  Bank,  178  U.  8.  524,  .^.j,^           ^^^  ^j  jurisdiction  presented  ia. 

44  U  ed.  1176,  20  Sup.  Ct  Rep.  1000.  ^^  ^^  judgment  ot  the  circuit  court  «f 

No  Federal  question  was  aUeged  or  was  m-  appeal,  final,  or  is  it  subject  to  review  by 

Tolved  in  the  circuit  court  writ  of  error  in  this  court!    As  the  pr«asiil 

Colorado  Cent  ConsoL  Miu.  Co.  v.  Turck,  guit   was   upon   a  bond,   and   conoerns  the 

150  U.  a.  143,  37  L,  ed.  1032,  14  Sup.  Ct.  right  of  the  trustee  to  recover  thereon,  it 

Rep.  36;  Borgmeyer  v.  Idler,  169  U.  B.  408,  presents  a  controversy   arising  in   a  bank- 

40  L,  ed.  100,  16  Sup.  Ot  Rep.   34;   Press  ruptcy  proceeding,  the  finality  of  which  in 

Pnb.  Co.  V.  Monroe,  104  U.  S.   106-110,  41  the  circuit  court  of  appeals  depends  upon 

L.   ed.   367-368,   17   Sup.   Ct.  Rep.   40;   Ex  the  application  of  the  circuit  court  of  ap- 

parte  Jones,   154  U.  S.   691-604,  41   L.   ed.  peals  act  to  the  case.    Hewit  v.  Berlin  Mach. 

601,  602,  17  Sup.  Ct  Rep.  222;   Spencer  v.  Works,    194   U.  8.  206,   48   L.   ed.   986,   24 

Duplan  Silk  Co.  19]  U.  S.  626,  48  L.  ed.  287,  Sup.  Ct   Rep.  690;   Coder  v.  Arts,  213  U. 

24  Sup.  Ct  Rep.  174;  Cramer  v.  Wilson,  S.  223,  233,  63  L.  ed.  772,  777,  29  Sup.  Ct. 

196  U.  8.  408, 49  L.  ed.  266, 25  Sup.  Ct  Rep.  Rep.  436,    16  Ann.  Cas.    1008;    Knapp  v. 

04;  Soott  T.  Kelly,  22  Wall.  67,  22  L.  ed.  Milwaukee  Trust  Co.  216  U.  S.  546,  663, 

780i  Pope  T.  Louisville,  N.  A.  4  &  R.  Co.  5*  L.  ed.  610,  613,  30  Sup.  Ct  Rap.  412; 

173  U.  S.  573,  670,  43  L.  ed.  814,  817,  Ifl  Tefft,  W.  4  Co.  v.  Munsuri,  222  U.  S.  114, 

Hnp.  Ct  Rep.  600;  Chapman  v.  Bowen,  807  "«•  56  U  ed.   118,   119,  32  Sup.  Ct.  Rep. 

U.  S.  80,  68  L.  ed.  118.  28  Sup.  Ct  Rep.  32;  *^-     ",""  i^"'^if<"'  '"  ".e  ?'»«>"««• 

A»-rT  T   Popper.  170  U.  S.  305,  46  L  ed,  "^^  *'™'  ."P""  diverse  c.t.Knab. p.  then. 

Z..  i.  «      ^in       ™,    ™      ,       ,.  ..I  under  the  circuit  court  of  appeals  act  the 

M3,  81  Sup.  Ct  Rep.  94;  Frank  t.  VoIlk»M.  j^j^^nt  of  the  circuit  caort  of  appeal.  U 

■«,  MS  U.  8.  621.  61  L  ed.  Oil.  27  Sup.  Ct  J^if,  a.  contended  by  the  plaintiff  in  er- 

Rtf.  606;   Provident  Sav.  Life  Aamir.  Boo.  ^  ^^  petition  *in  the  case  diBcloses,[41& 

T.  Ford,  114  U.  a  836,  20  L.  ed.  281,  6  Sup.  „  ,  ground  of  jurisdiction  in  addition  to 

Ct  Bcf).  1104;  Metealf  v.  Watartown,  IZB  that  of  diverse  citiienship,  that  the  eaaa 

U.  a  681,  688,  32  L.  ed.  643,  544,  0  Sup.  Ct  .riaea  under  the  laws  of  the  United  StatM, 

Ra^  ITS;  Gill  v.  Oliver,  11  How.  S2S,  646,  then  the  judgment  of  the  circuit  conrt  of  ap. 

ISIa.  mL  7H,  800;  Blaka  v.  Oponhym,  216  peala   ia  not  final,  and   the  case  can  odom 

R  a.  tta,  54  L.  M.  MM,  M  Sap.  Ot  Rep.  here  from  that  oourt  And  it  ia  well  setUed 

#MK  that  thk  tinsaUas  wut  be  decided,  not  b^ 
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cause  of  questions  which  may  have  arisen 
or  which  might  arise  in  the  subsequent 
progress  of  the  case,  but  upon  the  grounds 
of  jurisdiction  asserted  in  the  petition. 
Macfadden  v.  United  States,  213  U.  S.  288, 
5.1  L.  ed.  801,  20  Sup.  Ct  Rep.  400. 

Turning,  then,  to  the  petition  for  the  as- 
sertion of  the  cause  of  action  upon  which 
this  suit  was  brought^  we  find  from  its 
averments  that  Knight,  Yancey,  k  Com- 
pany, partners,  doing  business  in  Decatur, 
Alabama,  were  adjudicated  bankrupts  by 
the  district  court  of  the  United  States  for 
tbe  northern  district  of  Alabama  on  the 
20th  of  April,  1010;  that  Lovell,  the  trustee 
n\  bankruptcy,  is  a  citizen  of  the  state  of 
Alabama,  and  also  that  the  members  of  the 
partnership  and  each  of  them  are  citizens 
of  other  states  than  Louisiana.  It  appears 
in  the  petition  that  on  the  3d  of  May,  1010, 
C  £.  Frost  and  Lovell,  who  were  then  re- 
ceivers in  bankruptcy  of  Knight,  Yancey,  & 
Ciimpany,  filed,  as  such  receivers,  in  the 
United  States  district  court  for  the  eastern 
district  of  Louisiana,  their  petition,  which 
is  attached  to  and  made  part  of  the  petition 
in  this  case,  setting  forth  that  certain  cot- 
ton was  in  the  possession  of  the  master  of 
the  Steamer  Ingelfingen  at  the  port  of  New 
Orleans,  and  would,  unless  restrained,  be 
shipped  beyond  the  jurisdiction  of  the 
court;  that  certain  persons  in  Italy  held 
spurious  bills  of  lading  upon  which  they 
would  seek  to  obtain  possession  of  such 
cotton ;  that  the  original  bills  of  lading  had 
been  destroyed  or  made  away  with,  and  were 
not  in  the  hands  of  bona  fide  holders;  that 
tliCrefore  the  legal  title  to  the  cotton  was  in 
t'ae  petitioners,  and  that  any  attempt  to 
ilbip  the  cotton  to  a  foreign  country  would 
416]re8ult  in  depriving  the  *bankrupt 
eiftate  of  that  asset,  and  would  subject  it 
Ut  the  claims  of  foreign  creditors,  and  would 
Cftnstitute  an  unlawful  preference  within  the 
Ujeanlng  and  intendment  of  the  bankruptcy 
a»ft  in  favor  of  the  foreign  holders  of  the 
syiurious  bills  of  lading;  and  they  prayed 
Ur  an  injunction,  or  that,  in  the  alter- 
njitive,  the  court  would  order  the  United 
States  marshal  to  seize  and  take  possession 
of  the  cotton,  and  prayed  for  an  order  upon 
the  master  of  the  Steamer  Ingelfingen,  its 
owners  and  agents,  to  show  cause,  if  any 
they  could,  why  the  relief  prayed  for  should 
not  be  granted.  A  restraining  order  was 
issued  by  the  district  court,  the  master  of 
the  Ingelfingen  appeared,  excepted  to  the 
petition,  alleging  that  the  receivers  had  no 
right  or  capacity  to  institute  suit  and  that 
the  court  was  without  jurisdiction,  and 
afterwards  filed  an  answer  in  which  he  set 
U)i  that  the  partnership  had  sold  cotton  to 
▼sxious  Italian  purchasers  undar  contracts 
is  tbe  ubuaI  mercMttWe  eoun$,  that  ia,  it 
Mr  Jj.  ed. 


had  shipped  the  cotton  to  Italy  to  its  order, 
upon  through  bills  of  lading,  and  drafts 
for  the  price  of  the  cotton,  with  the  bills 
of  lading  attached,  had  been  discounted,  the 
Italian  purchasers  finally  taking  up  the 
drafts  and  securing  the  cotton  covered  by 
the  bills  of  lading;  that  in  February,  1010, 
the  partnership  discounted,  and  the  Italian 
purchasers  subsequently  paid,  certain  drafts 
with  bills  of  lading  attached,  alleged  in 
the  petition  to  be  forged,  covering  1,400 
bales  of  cotton  bearing  certain  marks,  and 
they  acquired  the  bills  of  lading  in  the 
regular  course  of  business,  prior  to  the 
filing  of  the  petition  in  bankruptcy,  for 
value  and  in  ignorance  of  the  forgery;  that 
in  March  and  April  of  that  year  the  part- 
nership shipped  the  cotton  called  for  by 
the  bills  of  lading,  the  cotton  bearing  the 
same  marks  and  the  bills  of  lading  being 
substantially  identical  with  the  alleged 
forged  bills  of  lading,  and. being  the  bills 
of  lading  alleged  in  the  petition  to  have 
been  made  away  with,  and  that  80  bales 
of  the  cotton  were  previously  exported  and 
the  1,311  remaining  *bales  were  on[417 
board  the  Ingelfingen.  The  master  further 
alleged  that  the  cotton  was  the  property  of 
the  Italian  purchasers,  and  rightfully  in  his 
possession  as  bailee,  and  that  the  bank- 
rupt estate  had  no  interest  in  the  cotton; 
that  if  the  bills  of  lading  in  the  hands  of 
the  purchasers  were  spurious,  they  were 
forged  by  the  partnership,  and  that  the 
cotton  was  shipped  under  genuine  bills  of 
lading  which  were  not  now  outstanding, 
but  of  which  the  alleged  forged  bills  of 
lading  were  duplicates;  that  the  partner- 
ship was  paid  for  the  cotton,  which  was 
apportioned  to  cover  the  bills  of  lading  held 
by  the  purchasers  in  good  faith  and  at  a 
time  when  the  partnership  was  not  known 
to  be  insolvent;  that  the  purchasers  and 
their  agents  were  ignorant  of  the  forgery 
or  that  the  shipment  was  other  than  in 
regular  course,  and  that  no  preference  was 
given  them.  The  master  also  alleged  tha 
the  partnership  had  for  some  time  been  fol 
lowing  this  practice,  and  that  the  pur 
chasers  had  been  securing  their  cotton  un- 
der forged  bills  of  lading,  of  which  practice 
they  were  ignorant  until  after  the  filing  of 
the  petition  in  bankruptcy.  The  master 
further  alleged  that  he  was  the  bailee  under 
regular  bills  of  lading,  and  bound  to  deliver 
to  the  true  owners,  for  whom  he  was  ob- 
liged to  protect  the  cotton  for  which  he 
had  issued  receipt,  and  was  entitled  to  earn 
his  freight,  for  which  and  other  charges  he 
had  a  lien  on  the  cotton,  and  that  the  char- 
ges would  be  increased  by  further  delay. 
He  denied  the  inadequacy  of  a  remedy  «1 
law.  Tli«  MS^'ui  ^^  ^^  %\«»saKK  i^JA  %;:^* 
paarod  and  mdiODWd  \^  %»«««  %\  ^Sda  ia»» 
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ter  of  the  Ingelfingen  as  iU  own.  The 
court,  upon  a  bearing,  ordered  a  temporary 
injunction  upon  the  receivers  giving  bond 
in  the  lum  of  $10,000,  and  thereupon,  the 
bond  haying  been  given  and  the  temporary 
injunction  awarded,  the  bond  now  in  suit 
was  executed  and  delivered,  running  to  the 
reoeiyers  and  such  trustee  as  might  be 
elected  or  appointed,  which  after  reciting 
the  order  of  injunction,  provided: 
418]  ^"Whereas,  it  was  further  provided 
fn  said  order  or  injunction  that  said  cotton 
might  be  removed  out  of  said  jurisdiction 
upon  the  filing  by  the  respondents  in  said 
proceeding,  or  either  of  them,  of  a  bond  for 
the  value  of  said  cotton,  which  has  been 
fixed  by  agreement  for  purposes  of  bonding 
at  the  sum  above  mentioned. 

"Now,  therefore,  the  condition  of  this 
obligation  is  such  that  if  said  Th.  Ruhne 
and  Isidore  Newman  k  Son,  New  Orleans, 
Louisiana,  above  mentioned,  shall  well  and 
truly  pay  to  said  obligees  the  said  sum  of 
ninety -eight  thousand,  five  hundred  ($98,- 
600)  dollars,  or  such  part  thereof  as  the 
court  may  direct,  if,  in  a  suit  or  action  at 
law  or  in  equity  that  may  or  shall  here- 
after he  brought  on  this  bond  by  said  re- 
ceivers, or  by  said  trustee  or  trustees,  or  by 
said  estate  in  bankruptcy  against  the  ob- 
ligors herein,  or  either  of  them,  in  the  cir- 
cuit or  district  court  of  the  United  States 
for  the  eastern  district  of  Louisiana,  it 
shall  be  adjudged  that  said  receivers,  or 
said  trustee  or  trustees  of  said  Knight, 
Yancey,  &  Company,  or  the  bankrupt  es- 
tate of  said  Knight,  Yancey,  &  Company, 
have  the  right,  title,  or  interest  in  or  to 
said  cotton,  or  any  part  thereof,  then  and 
in  such  case  this  obligation  shall  be  null, 
void,  and  of  no  effect;  otherwise  the  same 
shall  remain  in  full  force  and  effect." 

From  this  recital  it  is  apparent  that  the 
proceeding  in  the  United  States  district 
court  for  the  eastern  district  of  Louisiana 
was  ancillary  to  the  original  proceeding  in 
the  court  of  bankruptcy  in  Alabama,  where 
the  adjudication  was  had.  It  was  long  in 
doubt  whether,  under  the  act  of  1898  [SO 
Stat,  at  L.  544,  chap.  541,  U.  S.  Comp. 
Stat.  1901,  p.  3418],  such  ancillary  proceed- 
ing would  lie  in  another  district  court,  but 
the  matter  was  settled  in  favor  of  such 
jurisdiction  in  aid  of  the  original  jurisdic- 
tion by  the  decisions  of  this  court  in  Bab- 
bitt V.  Dutcher,  216  U.  S.  102,  64  L.  ed.  402, 
80  Sup.  Ct  Rep.  372,  17  Ann.  Cas.  969,  and 
in  Re  Elkus,  216  U.  S.  116,  64  L.  ed.  407,  30 
Sup.  Ct  Rep.  377.  Later,  after  this  ancillary 
suit  waa  brought,  the  Congress  removed  all 
doubt  eonoeming  the  matter  by  passing 
4M0jMa  Met  of  June  26,  1910  (36  *Stat. 
mt  L.  838,  ebmp,  412,  U.  8.  Comp,  Stot. 
9upp.  J0JJ,  p.  240S),  expnmlj  eonfarring 


such  ancillary  jurisdiction  in  aid  of  th» 
jurisdiction  of  the  bankruptcy  court  which 
had  appointed  the  receiver  or  trustee. 

The  present  action  was  brought  upon  the 
bond  in  the  United  States  circuit  court,  and 
was  taken  by  writ  of  error  to  the  cireoii 
court  of  appeals,  and  the  appellate  juris- 
diction to  review  that  court  is  the  one  bow 
in  question.  Section  28  of  the  bankruptcy 
act  must  be  consulted  to  determine  the  ju- 
risdiction of  the  circuit  court.  That  Mo- 
tion provides: 

"Sec.  23a.  The  United  States  drcnit 
courts  shall  have  jurisdiction  of  all  contro- 
versies at  law  and  in  equity,  as  distin- 
guished from  proceedings  in  bankruptcy,  bo- 
tween  trustees  as  such  and  adverse  claim- 
ants, concerning  the  property  acquired  or 
claimed  by  the  trustees,  in  the  same  man- 
ner and  to  the  same  extent  only  as  though 
bankruptcy  proceedings  had  not  been  in- 
stituted, and  such  controversies  had  bees 
between  the  bankrupts  and  such  adver8# 
claimants. 

"b.  Suits  by  the  trustee  shall  only  bs 
brought  or  prosecuted  in  the  courts  where 
the  bankrupt,  whose  estate  is  being  admilB- 
istered  by  such  trustee,  might  have  brought 
or  prosecuted  them  if  proceedings  in  bank- 
ruptcy had  not  been  instituted,  unless  bj 
consent  of  the  proposed  defendant,  exeepi 
suits  for  the  recovery  of  property  under  seo- 
tion  sixty,  subdivision  b,  and  section  sixty- 
seven,  subdivision  e"  [the  exception  being 
added  by  the  amendment  of  February  5, 
1903  (32  SUt  at  L.  798,  chap.  487,  §  8,  U. 
S.  Comp.  Stat.  Supp.  1911,  p.  1499)]. 

That  section  gives  jurisdiction  to  the  eir* 
cuit  courts  of  the  United  States  of  contro- 
versies at  law  or  in  equity,  as  distinguished 
from  bankruptcy  proceedings,  between  tho 
trustee  and  adverse  claimants  in  the  same 
manner  and  to  the  same  extent  as  though 
bankruptcy  prooeedings  had  not  been  insti- 
tuted. It  is  also  provided  that  suits  by  the 
trustee  can  only  be  brought  in  courts  when 
the  bankrupt  might  have  brought  them,  if 
proceedings  in  bankruptcy  *had  not [4 10 
been  instituted,  unless  by  consent  of  the  prt- 
posed  defendant.  Later,  when  Congress  en- 
larged the  jurisdiction  of  the  district  court 
by  the  act  of  February  5,  1903,  exceptimi 
was  made  in  favor  of  certain  suits  for  the 
recovery  of  property  in  fraud  of  the  aet, 
but  this  did  not  affect  suits  of  the  present 
character.  The  cases  in  this  court  which 
have  considered  this  section  have  deter- 
mined that  it  was  not  intended  to  increase 
the  jurisdiction  of  the  United  States  cir- 
cuit courts  in  bankruptcy  matters,  but 
rather  to  limit  it  to  such  suits  and  eon- 
troversies  as  are  within  the  jurisdictioB 
given  such  courts  by  the  acts  ereatiag 
them;  that  ^  QiQiitta?%T«\«a  \^  \«.w  and  fas 
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equity  with  adverse  cUimante,  where  the 
amount  inyolved  is  in  excew  of  $2,000, 
where  diverse  citiaenship  exists  (the  citi- 
aenihip  test  being,  because  of  the  bankrupt- 
cy act,  that  of  the  bankrupt,  and  not  that 
of  the  trustee),  or  there  is  a  cause  of  ac- 
tion arising  under  the  Constitution  or  laws 
of  the  United  States.  Bush  y.  Elliott,  202 
U.  S.  477,  50  L.  ed.  1114,  26  Sup.  Ct  Rep. 
668;  1  Loveland,  Bankr.  4th  ed.  gg  74  et 
seq.;  1  Remington,  Bankr.  g  1686. 

The  present  suit,  so  far  as  the  ground  of 
diverse  citizenship  is  concerned,  conforms 
to  the  requirement  of  the  bankruptcy  act 
ss  construed  in  Bush  v.  Elliott,  supra,  for 
the  citizenship  of  the  bankrupts  is  other 
than  that  of  Louisiana,  and  the  amount  in 
controversy  exceeds  tiie  sum  of  $2,000. 
Hut  it  is  contended  that  the  petition  also 
discloses  a  ground  of  jurisdiction  other 
tVian  diverse  citizenship,  and  upon  the  solu- 
tion of  that  question  the  present  jurisdic- 
tion depends.  This  court  had  recent  occa- 
sion to  summarize  the  principles  upon 
H'hich  such  jurisdiction  rests  in  Shulthis 
V.  McDougal,  225  U.  S.  561,  66  L.  ed.  1206, 
32  Sup.  Ct.  Rep.  704,  and  we  ean  do  no  bet- 
ter than  to  recur  to  that  summary  for  a 
itatement  of  the  principles  which  must  con- 
trol in  deciding  the  present  case  ( p.  669 ) : 

"1.  Whether  the  jurisdiction  depended  on 
diverse  citizenship  alone,  or  on  other  grounds 
as  well,  must  be  determined  from  the  com- 
491]plainant'8  statement  of  his  own  *cause 
of  action  as  set  forth  in  the  bill,  regardless 
of  questions  that  may  have  been  brought  in- 
to the  suit  by  the  answers  or  in  the  course 
of  the  subsequent  proceedings.  Colorado 
Cent.  Consol.  Min.  Co.  v.  Turck,  160  U.  S. 
158,  37  L.  ed.  1030,  14  Sup.  Ct.  Rep.  35; 
Tennessee  v.  Union  &  Planters'  Bank,  152  U. 
8  464,  38  L.  ed.  511,  14  Sup.  Ct  Rep.  654; 
Spencer  v.  Duplan  Silk  Co.  191  U.  S.  626,  48 
L.  ed.  287,  24  Sup.  Ct  Rep.  174;  Devine 
V.  Los  Angeles,  202  U.  S.  813,  338,  50  L. 
ed.  1046,  1053,  26  Sup.  Ct  Rep.  662. 

"2.  It  is  not  enough  that  grounds  of  ju- 
risdiction other  than  diverse  citizenship 
may  be  inferred  argumentatively  from  the 
statements  in  the  bill,  for  jurisdiction  can- 
not rest  on  any  ground  that  is  not  affirm- 
atively and  distinctly  set  forth.  Hanford 
V.  Davies,  163  U.  S.  273,  279,  41  L.  ed.  157, 
160,  16  Sup.  Ct  Rep.  1051;  Mountain  View 
Min.  k  Mill.  Co.  v.  McFadden,  180  U.  S. 
533,  45  L.  ed.  656,  21  Sup.  Ct.  Rep.  488; 
Bankers'  Mut  Casualty  Co.  v.  Minneapolis, 
St  P.  k  S.  Ste.  M.  R.  Co.  192  U.  S.  871, 
383,  885,  48  L.  ed.  484,  489,  490,  24  Sup. 
Ct  Rep.  325. 

"3.  A  suit  to  enforce  a  right  which  takes 
its  origin  in  the  laws  of  the  United  States 
is  not  neeeBBMrily,  or  for  that  ivason  alone^ 
J7X&  0d; 


one  arising  under  those  laws,  for  a  suit 
does  not  so  arise  unless  it  really  and  sub- 
stantially involves  a  dispute  or  controversy 
respecting  the  validity,  construction,  or  ef- 
fect of  such  a  law,  upon  the  determination 
of  which  the  result  depends." 

Does  it,  then,  appear  in  the  petition  in 
the  present  ease,  in  addition  to  averments 
of  diverse  citizenship,  that  the  petitioner 
has  asserted  a  ground  of  jurisdiction  which 
''really  and  substantially  involves  a  dispute 
or  controversy  respecting  the  validity,  con- 
struction, or  effect  of  a  law  of  tke  United 
States,  and  upon  which  his  right  to  recover 
depends?"  Such  a  cause  of  action  was  not 
asserted  simply  because  the  action  was 
brought  by  an  assignee  in  bankruptcy.  Mr. 
Justice  Gray,  speaking  for  the  court,  said, 
in  Bardes  v.  First  Nat  Bank,  178  U.  8. 
524,  536,  44  L.  ed.  1175,  1181,  20  Sup.  Ct 
Rep.  1000: 

''The  first  clause  provides  that  'the  Unit- 
ed States  circuit  courts  shall  have  jurisdic- 
tion of  all  controversies  at  law  and  in  equi- 
ty, as  distinguished  from  proceedings  in 
bankruptcy'  (thus  dearly  recognizing  the 
essential  'difference  between  proceed- [49 9 
ings  in  bankruptcy,  on  the  one  hand,  and 
suits  at  law  or  in  equity,  on  the  other),  Iw- 
tween  trustees  as  such  and  adverse  claim- 
ants, concerning  the  property  acquired  or 
claimed  by  the  trustees;'  restricting  that 
jurisdiction,  however,  by  the  further  words, 
'in  the  same  manner  and  to  the  same  extent 
only  as  though  bankruptcy  proceedings  had 
not  been  instituted  and  such  ccmtroversies 
had  been  between  the  bankrupt  and  such  ad- 
verse claimants.'  This  clause,  while  relat- 
ing to  the  circuit  courts  only,  and  not  to 
the  district  courts  of  the  United  States, 
indicates  the  intention  of  Congress  that  the 
ascertainment,  as  between  the  trustee  in 
bankruptcy  and  a  stranger  to  the  bank- 
ruptcy proceedings,  of  the  question  whether 
certain  property  claimed  by  the  trustee 
does  or  does  not  form  part  of  the  estate 
to  be  administered  in  bankruptcy,  snail  not 
be  brought  within  the  jurisdiction  of  the 
national  courts  solely  because  the  rights  of 
the  bankrupt  and  of  his  creditors  have  been 
transferred  to  the  trustee  in  bankruptcy.*' 

This  was  also  held  in  Spencer  v.  Duplan 
Silk  Co.  191  U.  S.  526,  48  L.  ed.  287,  24 
Sup.  Ct.  Rep.  174,  in  which  the  assignee 
brought  an  action  in  the  state  court  in 
trover  for  the  conversion  of  goods  alleged 
to  belong  to  the  estate.  Diversity  of  eiti- 
senship  was  shown,  and  upon  that  ground 
I  the  case  was  removed  to  the  circuit  court  of 
the  United  States.  It  went  to  the  circuit 
court  of  appeals,  and  it  was  then  eonten!^^ 
that  it  might  \a  t«n\c««\  \i«t^^  \n\  ^Sqa 
w?lt  of  erxoT  ^w  ^KaTovw^  \«t  ^3wai^  ^^  .V 
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riBdietion,  Mr.  Chief  Justice  Fuller  saying 
(p.  630): 

"But  m  suit  does  not  so  arise  unless  it 
really  and  substantially  involves  a  dispute 
or  controversy  as  to  the  effect  or  construc- 
tion of  the  Constitution,  or  validity  or  con- 
struction of  the  laws  or  treaties  of  the 
United  States,  upon  the  determination  of 
which  the  result  depends,  and  which  ap- 
pears in  the  record  by  plaintiff's  plead- 
ing.    .    .     . 

"Plaintiff's  declaration  set  forth  no  mat- 
49S]ter  raising  any  'controversy  under  the 
Constitution,  laws,  or  treaties  of  the  United 
States.  It  is  true  that  if  the  lumber  and 
materials  belonged  to  Bennett  and  Roth- 
rock  on  January  13,  1900,  plaintiff  in  error 
succeeded  to  the  title  of  the  firm  on  the 
adjudication,  but  the  question  of  Bennett 
and  Rothrock's  ownership  on  that  day  in 
itself  involved  no  Federal  controversy,  and 
the  mere  fact  that  plaintiff  was  trustee  in 
bankruptcy  did  not  give  jurisdiction. 
Bardes  v.  First  Nat  Bank,  178  U.  8.  624, 
44  L.  ed.  1176,  20  Sup.  Ct  Rep.  1000.  In- 
deed, if  the  case  had  not  been  removed, 
and  had  gone  to  judgment  in  the  court  of 
eonunon  pleas,  and  that  judgment  had  been 
afllrmed  by  the  supreme  court  of  Pennsyl- 
vania on  the  same  grounds  as  those  on 
which  the  circuit  court  of  appeals  proceed- 
ed, a  writ  of  error  could  not  have  been 
brought  under  §  709  of  the  Revised  Stat- 
utes (U.  S.  Comp.  Stat.  1901,  p.  675),  for 
the  case  would  not  have  fallen  within  either 
of  the  classes  enumerated  in  that  section  as 
the  basis  of  our  jurisdiction.  The  validity 
of  the  bankruptcy  act  was  conceded,  and 
no  right  specially  set  up  or  claimed  under 
it  was  denied.'' 

That  case  has  frequently  been  cited  ap- 
provingly since.  Warder  v.  Loomis,  197  U. 
S.  619,  49  L.  ed.  909,  25  Sup.  Ct  Rep.  799 ; 
Watkins  v.  American  Nat.  Bank,  199  U.  S. 
699,  60  L.  ed.  327,  26  Sup.  Ct.  Rep.  746; 
Mobile  Transp.  Co.  v.  Mobile,  199  U.  S.  604, 
60  L.  ed.  330,  26  Sup.  Ct.  Rep.  761;  Mon- 
tana Catholic  Missions  v.  Missoula  County, 
200  U.  S.  118,  126,  60  L.  ed  398,  402,  26 
Sup.  Ct.  Rep.  197;  Empire  State-Idaho 
ICiiL  k  Developing  Co.  v.  Bunker  Hill  &  S. 
Min.  ft  Concentrating  Co.  200  U.  S.  613, 
60  L.  ed.  620,  26  Sup.  Ct.  Rep.  764;  Russell 
V.  RusMll,  200  U.  S.  618,  60  L.  ed.  620,  26 
Sup.  Ct  Rep.  766;  Bush  v.  Elliott,  202  U.  S. 
477,  60  L.  ed.  1114,  26  Sup.  Ct  Rep.  668; 
Warder  ▼.  Cotton,  207  U.  S.  682,  62  L.  ed. 
360,  28  Sup.  Ct  Rep.  269;  Shulthit  t.  Mc- 
Dongal,  226  U.  S.  661,  66  L.  ed.  1206,  32 
Sap.  Ct  Bap.  704. 

The  trustee,  for  his  recovery  upon  the 

bead,  did  not  rely  upon  any  right  specially 

confemd  upon  him  under  the  Federal  stat- 

uie  whJak  wme  the  enhfeei  of  etmknrmnj. 


and  therefore  a  ground  of  jurisdiction.  Ht 
sued  to  recover  upon  the  bond  solely  be- 
cause of  his  claim  that  the  1,311  bales  iif 
cotton  were  at  the  time  of  the  bankruptcy 
proceeding,  the  property  of  Knight,  Yancey, 
&  Company.  He  alleged  in  the  petition 
that: 

*"Your  petitioner  further  avers  that[414 
the  said  1,311  bales  of  cotton  were,  at  the 
time  of  the  bankruptcy  proceedings,  and 
have  ever  since  been,  the  property  of  Knight, 
Yancey,  &  Company,  and  that,  as  trustee 
in  bankruptcy  of  the  said  Knight,  Yancey, 
&  Company,  your  petitioner  as  aforesaid  is 
the  owner  of  and  has  the  right,  title,  and 
interest  in  and  to  the  said  1,311  bales  of 
cotton,  and  that  your  petitioner  is  there- 
fore  entitled  to  proceed  against  and  to  de- 
mand, collect,  and  receive  the  principal  turn 
of  the  bond  filed  by  the  said  Th.  Ruhne 
with  the  said  Isidore  Newman  k  Son  we 
surety.    .    .    ." 

And  in  the  amended  petition  he  agaio 
averred : 

"Your  petitioner  further  avers  that  tha 
statements  in  said  petition  contained  with 
reference  to  said  bills  of  lading  are  not  true 
in  point  of  fact,  and  that  the  bills  of  lad* 
ing  for  all  of  said  cotton  described  in  the 
original  petition  herein,  and  in  the  petition 
in  said  suit  No.  14,129,  were  in  the  posses- 
sion and  under  the  control  of  the  receivers  of 
Knight,  Yancey,  k  Company,  bankrupt,  and 
have  since  come  into  the  possession  and  art 
now  under  the  control  of  your  petitioner  as 
trustee  of  Knight,  Yancey,  k  Company, 
bankrupt,  and  your  petitioner  reiterates 
that  the  title  to  all  of  the  cotton  described 
in  said  original  petition  was  in  said 
Knight,  Yancey,  k  Company,  bankrupt,  and 
is  in  said  bankrupt  estate  and  in  your  peti- 
tioner as  the  trustee  in  bankruptcy  of 
Knight,    Yancey,    k   Company,    bankrupt" 

And  the  circuit  court,  in  determining  tha 
character  of  the  action,  said: 

"As  this  case  stood  on  the  original  peti- 
tion, in  view  of  some  of  the  allegations  rd 
the  petition  in  the  district  court  referred 
to,  there  might  have  been  some  doubts  as 
to  plaintiff's  right  to  proceed  at  law;  hot, 
considering  the  supplemental  petition 
whereby  the  plaintiff  has  eliminate  those 
pleadings  from  the  instant  case  and  stands 
solely  on  his  claim  of  absolute  ownership 
of  the  cotton,  it  is  clear  *the  action  is[415 
properly  at  law.  If  anything  were  needed  to 
strengthen  this,  the  statement  of  plain* 
tiff's  counsel  in  open  court  that  he  dis- 
avows any  intention  of  claiming  a  voidable 
preference  against  anyone,  in  regard  to  the 
shipment  of  the  cotton,  is  sufflciutt" 

It  therefore  appears  that  the  action,  aa 
outlined  in  the  petition,  made  the  plaintifTs 
ri|(ht  to  re«rr«r  da^nd  upon  the  ownerahip 
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of  the  property  by  the  bankrupt  as  its  own 
before  the  bankruptcy  proceeding.  The  in- 1 
vestigation  of  this  question  involyed  only 
matters  of  general  law,  and  did  not  depend 
upon  any  right  conferred  by  the  banpruptcy 
act  upon  the  trustee. 

The  cases  cited  by  the  plaintiff  to  the 
effect  that  actions  upon  marshal's  bonds, 
etc.,  under  statutes  of  the  United  States, 
gives  jurisdiction  to  the  circuit  court  be- 
cause they  arise  under  the  laws  of  the  Unit- 
ed States,  are  not  in  point;  no  more  are 
cases  in  which  this  court  has  held  that  the 
decision  of  a  state  court  might  be  reviewed 
when  the  construction  of  the  bankruptcy 
act,  claimed  by  a  party  in  interest  as  a 
Federal  right,  has  been  denied.  The  bond 
here  was  not  required  by  any  law  of  the 
United  States.  It  was  permitted  to  be  giv- 
en that  the  property  might  be  removed 
upon  the  steamer  upon  which  it  was  about 
to  be  carried  abroad.  Under  the  allegations 
of  his  complaint  the  trustee  could  recover 
if  he  could  show  that  the  bankrupt  owned 
this  property  before  the  bankruptcy  pro- 
ceedings. It  is  said  that  this  bond  could 
not  be  recovered  upon  unless  the  trustee 
could  show  that  the  property  was  such  as 
had  passed  to  the  trustee,  and  was  liable 
to  execution  at  the  suit  of  his  creditors. 
But  there  is  nothing  in  the  petition  to  show 
any  lien  upon  the  property,  or  any  aver- 
ments which  would  have  prevented  its  be- 
ing made  the  subject  of  levy  by  creditors  if 
it  was  owned  by  the  bankrupt.  The  fact 
that  such  matters  might  have  been  brought 
up  by  the  defendants,  or  that  questions 
may  arise  in  the  subsequent  progress  of  the 
4 2 6] action  which  involve  laws  of  *the  Unit- 
ed States,  it  has  frequently  been  held,  does 
not  give  jurisdiction.  The  petition  must 
assert  grounds  of  recovery  which  involve  a 
controversy  concerning  such  laws. 

It  is  also  asserted  that  this  case  shows 
not  only  diversity  of  citizenship,  giving 
jurisdiction  to  the  circuit  court  under  §  23 
of  the  bankruptcy  act,  but  the  bond  itself 
gives  consent  that  the  suit  may  be  brought 
in  the  circuit  court,  and  that  this  is  an  in- 
dependent ground  of  jurisdiction.  But  in 
this  case  diversity  of  citizenship  between 
the  bankrupt  and  the  defendants  existed, 
and  no  consent  was  required  to  enable  the 
plaintiff  to  sue  in  the  circuit  court.  Fur- 
tnermore,  the  consent  provided  for  in  f  23b 
certainly  was  not  intended  to  enlarge  the 
jurisdiction  of  the  circuit  courts  of  the 
United  States  so  as  to  give  them  a  juris- 
diction which  they  would  not  have  b^ause 
of  diverse  citizenship  and  a  requisite 
amount  in  controversy,  or  by  reason  of  a 
cause  of  action  arising  under  the  Constitu- 
tion or  laws  of  the  United  States.  1  Rem- 
ington, Bankr.  §  1686.  Bush  r.  Elliott,  202 
57  Jj.  ed. 


U.  S.  477,  50  L.  ed.  1114,  i6  Sup.  Ct  Rep. 
668. 

We  reach  the  conclusion  that  the  juris- 
diction of  the  Circuit  Court  asserted  in  the 
petition  in  this  case  rested  alone  upon  di« 
verse  citizenship,  and  therefore,  under  the 
Circuit  Court  of  Appeals  act,  the  case  is 
one  of  those  made  final  in  the  Circuit  Court 
of  Appeals. 

Writ  of  error  dismissed* 


•LESTER  P.  BARTELL,  Plff.  in  Err.,[419 

UNITED   STATES. 

(See  S.  C.  Reporter's  ed.  427-434.) 

Indictment  —   sufficiency   —  nonnuUl- 
able  matter. 

1.  An  indictment  specifically  charging 
that  the  accused  had  knowingly  violated 
the  laws  of  the  United  States  by  depositing 
upon  a  day  named,  in  a  postoffice  •peciflcai- 
ly  named,  a  letter  of  such  indecent  charac- 
ter as  to  render  it  unfit  to  be  set  forth  in 
detail,  inclosed  in  an  envelop  bearing  a 
definite  specified  address,  must  be  deemedf 
in  the  absence  of  a  demand  for  a  bill  of  par* 
ticulars,  to  advise  the  accused  sufficiently 
of  the  nature  and  cause  of  the  accusation 
against  him,  so  that  he  may  meet  such  ac- 
cusation and  prepare  for  trial. 

[For  other   cases,   see   Indictment.   II.  e.   It 
II.  e,  8,  d,  in  Digest  Sup.  Ct.  1908.] 

Indictment  —  sufficiency   —  nonmail- 
able matter. 

2.  The  charge  in  an  indictment  spjecifl- 
cally  alleging  that  the  accused  knowingly 
violated  Uie  laws  of  the  United  States  by 
depositing  upon  a  day  named,  in  a  post- 
ofiice  specifics  lly  named,  a  letter  of  such 
indecent  character  as  to  render  it  unfit  to 
be  set  forth  in  detail,  inclosed  in  an  en- 
velop bearing  a  definite  specified  address, 
cannot  be  said,  in  the  absence  of  a  demand 
for  a  bill  of  particulars,  to  be  so  indefi- 
nite that  the  accused  could  not  plead  the 
record  and  conviction  in  bar  of  another 
prosecution,  since  in  such  case  it  is  the 
right  of  the  accused  to  resort  to  parol  tes- 
timony to  show  the  subject-matter  of  the 
former  conviction. 

[For  other  cases,   see  Indictment,   II..  e.   It 
II.  e,  8,  d,  in  Digest  Sup.  Ct.  1908.] 

[No.  091.] 

Argued  and  submitted  January  14,  1913. 
Decided  February  24,  1913. 

IN  ERROR  to  the  District  Court  of  the 
United  SUtes  for  the  District  of  South 
Dakota  to  review  a  conviction  of  mailing 
an  indecent  letter.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Note. — ^As  to  unlawfulness  of  obscene  and 
indecent     publicatlona — aeft     Tk!(M    \a    ^^iA 
Worihuigton  Co.  ^^  liS^X.  \\^« 
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Mr.  Joe  KIrby  submitted  the  cause  for 
plajniiff  in  error: 

The  defendant  must  be  tried,  if  at  all,  for 
the  same  specific  offense  that  the  grand  jury 
had  in  mind  when  they  returned  the  indict- 
ment; and  this  must  appear  from  the  record, 
and  cannot  be  left  to  the  sense  of  honesty 
of  the  prosecution,  or  the  honor  of  any 
court  official. 

Ex  parte  Bain,  121  U.  S.  1,  30  L.  ed.  849, 
7  Sup.  Ct.  Rep.  781,  6  Am.  Grim.  Rep.  122. 

The  indictment  must  inform  him  "of  the 
nature  and  cause  of  the  accusation,"  and 
this  information  must  be  so  definite  as  to 
contain  every  ingredient  of  which  the  crime 
is  composed,  so  that  he  may  be  able,  with 
his  witness,  to  combat  the  prosecution  at 
every  point,  and,  when  the  case  is  con- 
cluded, to  invoke  the  protection  against  be- 
ing again  placed  in  jeopardy  for  the  same 
offense. 

United  States  v.  Cruikshank,  92  U.  S.  642, 
23  L.  ed.  588.  See  also  State  v.  Terry,  109 
Mo.  601,  10  S.  W.  206. 

The  necessities  which  gave  birth  to  the 
Constitution,  the  controversies  which  pre- 
ceded its  foundation,  and  the  conflicts  of 
opinion  which  were  settled  by  its  adoption, 
properly  may  be  taken  into  view  for  the 
purpose  of  tracing  to  its  source  any  partic- 
ular provision  of  the  Constitution,  in  order 
thereby  to  be  enabled  correctly  to  interpret 
its  meaning. 

Knowlton  v.  Moore,  178  U.  S.  95,  44  L.  ed. 
901,  20  Sup.  Ct.  Rep.  747. 

It  will  not  be  urged  that  the  date  of  the 
alleged  offense,  as  set  forth  in  the  indict- 
ment, is  in  any  manner  an  identification  of 
the  objectionable  document  which  was  pre- 
sented to  tlie  grand  jury. 

United  States  v.  Potter,  56  Fed.  95. 

It  is  not  sufficient  for  the  grand  jury  to 
allege  that  the  contents  of  tlie  paper  are  too 
obscene  to  be  spread  upon  their  records,  and 
limit  every  means  of  identification. 

United  States  v.  Reid,  73  Fed.  289;  United 
States  V.  Harmon,  34  Fed.  872. 

Solicitor  General  Bullitt  argued  the 
cause  and  filed  a  brief  for  defendant  in  er- 
ror: 

It  is  unnecessary  to  set  forth  the  obscene 
matter. 

Rosen  v.  United  States,  161  U.  S.  29,  34, 
40,  40  L.  ed.  606,  607,  609,  16  Sup.  Ct.  Rep. 
434,  480,  10  Am.  Crim.  Rep.  251. 

Identification  by  the  date  of  mailing  and 
the  address  upon  the  envelop  is  sufficient. 

Tubbs  V.  United  SUtes,  44  C.  C.  A.  357, 
106  Fed.  60. 

There  Is  no  danger  of  a  second  jeopardy, 
as  it  ean  always  be  established  by  parol 
eridenoB  wbat  letter  was  the  subject  of  the 
prior  eoBvietion  or  aegnittoL 


There  was  no  difficulty  in  demurring  to  tha 
indictment. 

United  SUtes  v.  Bennett,  16  Blatchf.  8A1» 
Fed.  Cas.  Ko.  14,571. 

The  letter  was  sufficiently  identified,  and 
the  suggestion  that  a  defendant  might  he  in* 
dieted  on  one  indictment  and  tried  on  an- 
other is  without  merit. 

Price  V.  United  SUtes,  166  U.  S.  311,  816, 
41  L.  ed.  727,  729,  17  Sup.  Ct.  Rep.  866; 
Bowers  v.  United  SUtes,  78  C.  C.  A.  198, 
148  Fed.  379;  Dunbar  v.  United  SUtes,  166 
U.  S.  185,  191,  39  L.  ed.  390,  892,  16  Sap. 
Ct  Rep.  325 ;  Durland  v.  United  SUtes,  161 
U.  S.  315,  40  L.  ed.  712,  16  Sup.  Ct  Rep. 
508 ;  Tubbs  v.  United  SUtes,  44  C.  C.  A.  867, 
106  Fed.  59. 

The  defendant  failed  to  demand  a  bill  of 
particulars,  which  would  have  cleared  up 
any  uncerUinty  as  to  what  letUr  was  tha 
subject  of  the  indictment. 

Durland  v.  United  States,  161  U.  S.  806, 
315,  40  L.  ed.  709,  712, 16  Sup.  Ct.  Rep.  608; 
Rosen  v.  United  SUtes,  161  U.  S.  20,  36,  41, 
40  L.  ed.  606,  608,  610,  16  Sup.  Ct  Rep. 
434,  480,  1  Am.  Crim.  Rep.  261;  Shaw  ▼• 
United  SUtes,  103  C.  C.  A.  494,  180  Fed. 
352. 

Mr.  Justice  Day  delivered  the  opinion 
of   the  court: 

The  plaintiff  in  error  was  indicUd  under 
§  3893  of  the  Revised  SUtutes,  (U.  8. 
Comp.  SUt  1901,  p.  2658),  which  dedaiaa 
certain  matter  unmailable,  for  depositing  a 
letter  alleged  to  be  obscene,  in  a  postoffiee 
of  the  United  States.  Upon  trial  he  waa 
convicUd,  and  was  sentenced  to  a  term  in 
the  penitentiary.  The  case  is  brought  here 
to  review  alleged  errors  in  failing  to  sua- 
Uin  objections  made  to  the  indictment  la 
the  court  below. 

The  indictment  charged  that  Bartell  did 
on  the  24th  of  November,  1911,  at  Sioux 
Falls,  in  the  county  of  Minnehaha,  sUte  of 
South  DakoU,  unlawfully,  wilfully,  know- 
ingly, and  feloniously  deposit  in  the  United 
SUtes  postoffiee  at  Sioux  Falls  afora- 
said,  for  mailing  and  delivery  by  the  post- 
office  esUblishment  of  the  United  States, 
oerUin  nonmailable  matter,  to  wit:  ''A 
letter  inclosed  in  an  envelop,  which  said 
letter  was  then  and  there  filthy,  obacene, 
lewd,  lascivious,  and  of  an  indecent  charao- 
ter,  and  is  too  filthy,  obscene,  lewd,  offen- 
sive, and  of  such  indecent  character  as  to  be 
unfit  te  be  set  forth  in  this  indictment  and 
te  be  spread  at  length  upon  the  records  of 
this  honorable  court.  Therefore  the  grand 
jurors,  aforesaid,  do  not  set  forth  the  saoM 
in  this  indictment;  and  which  said  envelop 
conUining  said  letter  was  then  and  thera 
directed  te  and  addressed  as  follows:  Mist 
Zella  Delleree,   Stevens  Point,   WisconsiB, 
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4Sl]he,  the  said  Lester  P.  *Bartell,  then 
and  there  well  knowing  the  contents  of  said 
letter  and  the  character  thereof,  and  well 
knowing  the  same  to  be  filthy,  obscene, 
lewd,  and  lascivious,  and  of  an  indecent 
character." 

The  plaintiff  in  error  appeared  and  de- 
murred to  this  indictment  for  the  reasons 
following : 

*1.  That  the  facts  sUted  in  said  indict- 
ment are  not  sufficient  to  and  do  not  con- 
stitute a  crime. 

"II.  That  no  facts  are  stated  sufficient  to 
notify  this  defendant  of  the  nature  and 
cause  of  the  accusation  for  which  he  is  now 
placed  on  trial,  as  required  by  article  6  of 
the  Amendments  to  the  Constitution  of  the 
United  States." 

The  court  oTerruled  the  demurrer.  The 
same  objection,  in  substance,  was  taken  by 
motion  in  arrest  of  judgment  after  convic- 
tion, and  the  question  presented  here  is  the 
alleged  insufficiency  of  the  indictment. 

It  is  elementary  that  an  indictment,  in 
order  to  be  good  under  the  Federal  Consti- 
tution and  laws,  shall  advise  the  accused 
of  the  nature  and  cause  of  the  accusation 
against  him,  in  order  that  he  may  meet  the 
accusation  and  prepare  for  his  trial,  and 
that,  after  judgment,  he  may  be  able  to 
plead  the  record  and  judgment  in  bar  of 
further  prosecution  for  the  same  offense. 

While  it  is  true  that  ordinarily  a  doou- 
ment  or  writing  essential  to  the  charge  of 
crime  must  be  sufficiently  described  to 
make  known  its  contents  or  the  substance 
thereof,  there  is  a  well-recognized  excep- 
tion in  the  pleading  of  printed  or  written 
matter  which  is  alleged  to  be  too  obscene 
or  indecent  to  be  spread  upon  the  records 
of  the  court.  It  is  well  settled  that  such 
matter  may  be  identified  by  a  reference 
sufficient  to  advise  the  accused  of  the  letter 
or  document  intended  without  setting  forth 
its  contents.  United  States  v.  Bennett,  16 
Blatchf.  338,  Fed.  Cas.  No.  14,571;  Rosen 
V.  United  States,  161  U.  S.  29,  40  L.  ed. 
606,  16  Sup.  Ct.  Rep.  434,  480,  10  Am. 
Crim.  Rep.  261. 

4S1]  *The  eases  were  fully  reviewed  by  Mr. 
Justice  Harlan,  speaking  for  the  court,  in 
the  Rosen  Case,  and  after  stating  the  right 
of  the  accused  to  be  advised  of  the  nature 
and  cause  of  the  accusation  against  him 
with  such  reasonable  certainty  that  he  can 
make  his  defense  and  protect  himself 
against  further  prosecution,  the  doctrine 
was  thus  summarized   (p.  40) : 

"This  right  is  not  infringed  by  the  omis- 
sion from  the  indictment  of  indecent  and 
obscene  matter,  alleged  as  not  proper  to 
be  spread  upon  the  records  of  the  court,  pro- 
vided the  crime  charged,  however  general 
the  language  used,  is  yet  so  described  as ' 
57  L.  ed. 


reasonably  to  inform  the  accused  of  the  na- 
ture of  the  charge  sought  to  be  establishad 
against  him;  and  ...  in  such  case,  the 
accused  may  apply  to  the  court  before  the 
trial  is  entered  upon  for  a  bill  of  partiou- 
lars,  showing  what  parts  of  the  paper  would 
be  relied  on  by  the  prosecution  ss  being 
obscene,  lewd,  and  lascivious,  which  motion 
will  be  granted  or  refused,  as  the  court,  in 
the  exercise  of  a  sound  legal  discretion, 
may  find  necessary  to  the  ends  of  justice." 

We  find,  upon  applying  this  doctrine  to 
the  instant  case,  that  it  was  specifically 
charged  that  the  letter  was  mailed  by  the 
accused  in  violation  of  the  statute,  upon  a 
day  named,  at  the  postoffice,  in  a  town  and 
county  named  and  within  the  district;  that 
its  contents  were  well  known  to  the  ac- 
cused, and  were  so  filthy,  obscene,  lewd,  and 
offensive,  and  of  such  indecent  character, 
as  to  be  unfit  to  be  spread  upon  the  record 
of  the  court,  and  that  the  letter  was  in- 
closed in  an  envelop  which  was  addressed  to 
the  person  and  place  specified  in  the  indict- 
ment. There  was  no  attempt  on  the  part 
of  the  accused  to  require  a  bill  of  particu- 
lars, giving  a  more  specific  description  of 
the  letter,  or  any  further  identification  of 
it,  if  that  was  necessary  to  his  defense. 
Under  the  Federal  practice  he  had  a  right 
to  apply  for  such  bill  of  particulars,  and  it 
was  within  the  judicial  discretion  of  the 
court  to  grant  such  order,  if  *nece8sary [4 SS 
for  the  protection  of  the  rights  of  the  ac- 
cused, and  to  order  that  the  contents  of  the 
letter  be  more  fully  brought  to  the  attention 
of  the  court,  with  a  view  to  ascertaining 
whether  a  verdict  upon  such  matter  as  ob- 
scene would  be  set  aside  by  the  court. 
United  States  v.  Bennett  and  Rosen  v. 
United  States,  supra.  In  Durland  v.  Unit- 
ed States,  161  U.  S.  306,  316,  40  L.  ed.  709, 
712,  16  Sup.  Ct.  Rep.  508,  it  was  held  that 
a  general  description  of  a  letter,  identified 
by  the  time  and  place  of  mailing,  when  it 
was  mailed  in  pursuance  of  a  scheme  to 
defraud,  was  sufficient,  in  the  absence  of  a 
demand  for  a  bill  of  particulars. 

As  to  the  objection  that  the  charge  was 
so  indefinite  that  the  accused  could  not 
plead  the  record  and  conviction  in  bar  of 
another  prosecution,  it  is  sufficient  to  say 
that  in  such  cases  it  is  the  right  of  the 
accused  to  resort  to  parol  testimony  to 
show  the  subject-matter  of  the  former  con- 
viction, and  such  practice  is  not  infrequent- 
ly necessary.  United  States  v.  Claflin,  IS 
Blatchf.  178,  Fed.  Cas.  No.  14,708;  Dunbar 
V.  United  States,  156  U.  S.  185,  39  L.  ed. 
390,  15  Sup.  Ct.  Rep.  325;  Tubbs  v.  United 
States,  44  C.  C.  A.  357,  105  Fed.  59.  In 
the  Dunbar  Case  it  was  stated  that  other 
proof  beside  the  reoord  mlg;ht  b(^  t^iq^qSsaI^^ 
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dictments,  and  the  nile  was  laid  down  as 
follows   (p.  191) : 

"The  rule  is  that,  if  the  description 
brings  the  property  in  respect  to  which  the 
offense  is  charged  clearly  within  the  scope 
of  the  statute  creating  the  offense,  and  at 
the  same  time  so  identifies  it  as  to  enable 
the  defendant  to  fully  prepare  his  defense, 
it  is  sufficient." 

The  present  indictment  specifically 
charged  that  the  accused  had  knowingly 
violated  the  laws  of  the  United  States  by 
depositing  on  a  day  named,  in  the  postoffice 
specifically  named,  a  letter  of  such  inde- 
cent character  as  to  render  it  unfit  to  be 
set  forth  in  detail,  inclosed  in  an  envelop 
bearing  a  definite  address.  In  the  absence  of 
a  demand  for  a  bill  of  particulars  we  think 
this  description  sufficiently  advised  the  ac- 
4S4]cused  of  the  nature  and  cause  of  *the 
accusation  against  him.  This  fact  is  made 
more  evident  when  it  is  found  that  this 
record  shows  no  surprise  to  the  accused 
in  the  production  of  the  letter  at  the 
trial,  and  no  exception  to  its  introduction 
in  evidence,  and  there  is  no  indication  that 
the  contents  of  the  letter,  when  it  was  pro- 
duced, did  not  warrant  the  description  of 
it  given  in  the  indictment. 

Judgment  affirmed. 


LIZZIE  M.  TROXELL,  Administratrix  of 
the  Estate  of  Joseph  Daniel  Troxcll,  De- 
ceased, Plff.  in  Err., 

V. 

DELAWARE,  LACKAWANNA,  &  WEST- 
ERN RAILROAD  COMPANY. 

(See  S.  C.  Reporter's  ed.  434-445.) 

Jadgment  —  estoppel  —  Identity  of  ac- 
tion and  parties. 

1.  The  judgment  in  an  action  brought  by 
a  widow  in  her  individual  capacity,  for  her- 
self and  children,  to  recover  damages  from 
an  interstate  carrier  for  the  death  of  her 
husband  while  in  its  employ,  which  was 
prosecuted  and  tried  on  the  theory  that  it 
involved  a  cause  of  action  under  the  state 
law,  under  which  there  could  be  no  recov- 
ery for  the  negligence  of  the  fellow  servants 
of  the  deceased,  is  not  a  bar  to  a  subse- 
quent action  by  the  widow  as  administra- 
trix, brought  against  the  carrier  under  the 
Federal  employers'  liability  act  of  April  22, 
1908  (35  Stat  at  L.  (U^,  chap.  149,  U.  S. 
Comp.  Stat.  Supp.  1911,  p.  1322),  as  amend- 
ed by  the  act  of  April  6,  1910  (36  Stat,  at 
L.  291,  chap.  143,  u.  S.  Comp.  Stat.  Supp. 


1911,  p.  1324),  in  which  recovery  was  asked 
because  of  the  negligence  of  such  fellow 
servants. 

[For  other  cases,  see  Judsment,  III.  J ;  III.  k, 
in  Digest  Sup.  Ct.  1908.] 

Appeal  —  review  of  facts  —  conflietlni^ 
testimony. 

2.  Conflicting  testimony  will  not  be  con- 
sidered and  weighed  in  the  Federal  Su- 
preme Court,  but  that  court  will  only 
consider  whether  there  is  testimony  in  the 
record  adequate  to  sustain  the  verdict  and 
judgment  of  the  court  below. 

[For  other  cases,  see  Appeal  and  Error,  VIII. 
1,  in  Digest  Sup.  Ct.  1008.] 

Appeal  —  scope   of    review  —  question 

not  raised  below. 

3.  The  objection  that  the  case  was  not 
triable  when  tried,  because  of  a  failure  of 
the  plaintiff  to  file  a  replication  after  the 
court  had  decided  that  a  plea  of  res  judl- 
caick  was  a  correct  plea  under  the  local 
practice  cannot  be  first  urged  in  the  Fed- 
eral Supreme  Court,  where  the  case  was  in 
fact  at  issue,  and  the  plea  of  res  judicata 
was  considered  and  decided  by  both  courts 
below. 

[For  other  cases,  see  Appeal  and  Error,  VIII. 
J,  in  Digest  Sup.  Ct.   1908.] 

[No.  854.] 

Argued   January   14,   1913.     Decided    Feb- 
ruary 24,  1913. 

IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Third  Circuit 
to  review  a  judgment  which  reversed  a  judg- 
ment of  the  District  Court  for  the  Eastern 
District  of  Pennsylvania,  in  favor  of  plain- 
tiff in  an  action  for  death,  brought  under 
the  Federal  employers*  liability  act.  Re- 
versed, and  judgment  of  District  Court  af- 
firmed. 

See  same  case  below,  200  Fed.  44. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  Demming  argued  the  cause 
and  filed  a  brief  for  plaintiff  in  error. 

The  case  is  not  res  judicata  because  the 
parties,  the  cause  of  action,  and  the  essen- 
tial questions  of  the  two  actions,  are  dif- 
ferent. 

23  Cyc.  1215;  Grier  v.  Northern  Assur. 
Co.  183  Pa.  343,  39  Atl.  10;  Stradley  v. 
Bath  Portland  Cement  Co.  228  Pa.  113, 
139  Am.  St  Rep.  993,  77  Atl.  242 ;  Murphy  v, 
Bfatthews,  43  Pa.  Super.  Ct.  289 ;  Lander  ▼. 
Mercantile  Nat  Bank.  186  U.  S.  458,  46  L. 
ed.  1247,  22  Sup.  Ct  Rep.  908. 

A  widow  as  administratrix  is  a  different 
party  from  the  same  widow  suing  individ- 
ually. 


Non. — On    conelusiTeness   of   judgments  |  L.RJI1.  308;  Bank  of  United  States  v.  Bever- 

"  ~  '    ley,  11  L.  ed.  U.  S.  76;  Johnson  Steel  Street 

Rail  Co.  V.  Wharton,  38  L.  ed.  U.  S.  429, 
and  Southern  P.  R.  Co.  v.  United  States,  4t 
L.  ed.  U.  S.  366. 

Ml  V«  •• 


0enerally^«ee  notes  to  Sharon  v.  Terry,  1 
LJLA.  672;  Bollong  v.  Schuyler  Nat  Bank, 
J  LuRJL  142;  Wiese  v.  San  Francisco  Musi- 
cs/ Had  Soe.    7  XJtA.   677;    Morrill  t. 
MoniO,  12  UK  A  156;  O^rm  r.  flooper,  U 
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23  Cyc  1243;  Br^wn  v.  Fletcher,  210  U. 
8.  82,  62  L.  ed.  966,  28  Sup.  Ct.  Rep.  702; 
Ingersoll  ▼.  Coram,  211  U.  8.  336,  63  L.  e<L 
209,  29  Sup.  Ct.  Rep.  92;  Yates  ▼.  Utica 
Bank,  206  U.  8.  181,  61  L.  ed.  1016,  27  8ap. 
Ct.  Rep.  646;  Garman  y.  Glass,  197  Pa.  101, 
46  Atl.  923;  Wildermuth  ▼.  Long,  196  Pa. 
541,  46  Atl.  927;  Pennsylvania  R.  Co.  v. 
Spicker,  105  Pa.  142;  Pennsylvania  R.  Co. 
▼.  Eby,  107  Pa.  166;  Re  Lightner,  187  Pa. 
237,  41  Atl.  46;  Walker  v.  Philadelphia, 
195  Pa.  168,  78  Am.  St.  Rep.  801,  45  Atl. 
657;  Riley  v.  Prudential  Ins.  Co.  12  Pa. 
Sr.per.  Ct.  565;  La  Bar  v.  New  York,  8.  &  W. 
B.  Co.  218  Pa.  263,  67  Atl.  413;  Hood- 
n^acher  v.  Lehigh  Valley  R.  Co.  218  Pa.  21, 
6«5  Atl.  975;  Bender  v.  Penfield,  235  Pa.  68, 
8.{  Atl.  585;  Clarke's  Appeal,  70  Conn.  195, 
3))  Atl.  155;  Hukm  Chand,  Res  Judicata, 
1»8,  179;  Gibson  v.  Willis,  —  Tenn.  — ,  36 
8  W.  154;  2  Black,  Judgm.  2d  ed.  §  536; 
Hammel  y.  First  Nat.  Bank,  2  Colo.  App. 
671,  32  Pac.  72;  Bigelow,  Estoppel,  §  111, 
pp.  146-148. 

The  subject-matter  and  the  cause  of  ac- 
tion of  the  two  suits  are  entirely  different 
and  in  nowise  the  same. 

Cromwell  v.  Sac  County,  94  U.  8.  361,  24 
L.  ed.  195;  Northern  P.  R.  Co.  y.  Slaght,  205 
U.  S.  122,  51  L  ed.  738,  27  Sup.  Ct.  Rep. 
442;  Virginia-Carolina  Chemical  Co.  y.  Kir- 
ven,  215  U.  S.  257,  54  L.  ed.  184,  30  Sup. 
Ct.  Rep.  78 ;  23  Cyc.  1302,  1304. 

The  estoppel  of  a  judgment  covers  only 
the  points  which  were  actually  litigated, 
and  which  actually  determined  the  verdict 
or  finding. 

23  Cyc.  1304;  1  Herman,  Estoppel,  §  105; 
2  Black,  Judgm.  §  733;  23  Cyc  2d  ed.  1168- 
1.^61;  Bigelow,  Estoppel,  5th  ed.  §  111,  p. 
li(2;  1  Greenl.  Ev.  16th  ed.  §  532;  Davis  v. 
Brown,  94  U.  8.  423,  24  L.  ed.  204;  South- 
ein  P.  R.  Co.  v.  United  States,  168  U.  S.  1, 
42  L  ed.  355,  18  Sup.  Ct.  Rep.  18;  Wash- 
ington, A.  &  G.  Steam  Packet  Co.  v.  Sickles, 
6  Wall.  580,  18  L.  ed.  560. 

The  true  test  seems  to  be:  "Would  the 
same  evidence  support  and  establish  both  the 
present  and  former  cause  of  action?  If  so, 
the  former  recovery  is  a  bar;  if  otherwise,  it 
does  not  stand  in  the  way  of  the  second 
action." 

2  Black,  Judgm.  2d  ed.  §  726;  1  Herman, 
Estoppel,  §  96. 

Where,  in  a  former  suit  between  the  par- 
ties, in  which  the  declaration  consisted  of 
a  special  count  and  the  common  money 
counts,  and  where  there  was  a  general  ver- 
dict on  the  entire  declaration,  the  record 
cannot  be  given  in  evidence  as  an  estoppel 
in  a  second  suit  founded  on  the  special  count, 
for  the  verdict  may  have  been  rendered  on 
the  common  counts.  And  this  rule  is  not 
ST  Jj.  ed. 


varied  because  of  the  circumstance  that^  af- 
ter the  verdict  was  rendered,  the  court  di* 
rected  judgment  to  be  entered  for  the  plain- 
tiffs on  the  first  count  in  the  declaration, 
being  the  special  count. 

Washington,  A.  &  G.  Steam  Packet  Co.  v. 
Sickles,  24  How.  333,  16  L.  ed.  660;  Martin 
V.  Pittsburgh  R.  Co.  227  Pa.  18,  26  L.RA. 
(N.S.)  1221,  76  AtL  837,  19  Ann.  Cas.  818; 
Philadelphia  v.  Ridge  Ave.  R.  Co.  142  Pa. 
484,  24  Am.  St.  Rep.  612,  21  Atl.  982;  Com. 
V.  Monongahela  Bridge  Co.  216  Pa.  116,  64 
Atl.  909,  8  Ann.  Cas.  1073;  Moaer  v.  Phila- 
delphia, H.  &  P.  R.  Co.  233  Pa.  269,  40 
LR.A.(N.S.)  519,  82  Atl.  362;  Russell  v. 
Place,  94  U.  S.  608,  24  L  ed.  215. 

Expert  testimony  was  properly  admitted 
at  the  trial. 

Struthers  v.  Philadelphia  &  D.  C.  R.  Co. 
174  Pa.  291,  34  Atl.  443;  Com.  v.  Farrell,  187 
Pa.  408,  41  Atl.  382,  11  Am.  Crim.  Rep. 
468;  Ardesco  Oil  Co.  v.  Gilson,  63  Pa.  146, 
10  Mor.  Min.  Rep.  669;  Delaware  &  C.  Steam 
Towboat  Co.  v.  Starrs,  69  Pa.  36;  Steven- 
son V.  Ebervale  Coal  Co.  203  Pa.  331,  62 
Atl.  201;  Ryder  v.  Jacobs,  182  Pa.  624,  38 
Atl.  471;  Graham  v.  Pennsylvania  Co.  139 
Pa.  149,  12  L.R.A.  293,  21  Atl.  161,  6  Am. 
Neg.  Cas.  329;  Canfield  v.  Johnson,  144  Pa. 
61,  22  Atl.  974;  Whitaker  v.  Campbell,  187 
Pa.  113,  41  Atl.  38;  Bardsley  v.  GUI,  218 
Pa.  56,  66  Atl.  1112;  Chicago,  R.  I.  &  P.  R. 
R.  Co.  V.  Hale,  99  C.  C.  A.  379,  176  Fed.  71 ; 
American  Car  &  Foundry  Co  v.  Thornton, 
105  C.  C.  A.  33,  183  Fed.  114;  Wobum  v. 
Adams,  109  C.  C.  A.  629,  187  Fed.  781; 
Turner  v.  American  Surety  &  Trust  Co.  213 
U.  8.  261,  63  L  ed.  789,  29  Sup.  Ct.  Rep. 
420. 

The  case  was  properly  at  issue. 

Chestnut  Hill,  &  S.  H.  Turnp.  Co.  v.  Piper, 
77  Pa.  437;  Baltimore  &  0.  R.  Co.  v.  Sul- 
phur Springs  Independent  School  Dist.  96 
Pa.  66,  42  Am.  Rep.  629;  Johnson  v.  Phila- 
delphia &  R.  R.  Co.  163  Pa.  127,  29  Atl.  864; 
Helbling  v.  Allegheny  Cemetery  Co.  201  Pa. 
171,  60  Atl.  970;  Edwards  v.  Woodruff,  26 
Pa.  Super.  Ct.  676 ;  Bruner  v.  Gregg,  4  W.  N. 
C.  368;  Wilkinson  v.  Evans,  34  Pa.  Super. 
Ct.  476;  Zion  Church  v.  Light,  7  Pa.  Super. 
Ct.  223;  Peterson  v.  Wiggins,  230  Pa.  631, 
79  Atl.  767. 

Mr.  James  F.  Campbell  argued  the 
cause,  and,  with  Messrs.  J.  Hayden  Oliver, 
Daniel  R.  Reese,  and  William  8.  Jenney, 
filed  a  brief  for  defendant  in  error: 

There  was  no  evidence  from  which  the 
jury  could  find  negligence. 

Patton  V.  Texas  &  P.  R.  Co.  17f  U.  8. 
658,  663,  46  L.  ed.  361,  364,  21  Sup.  Ct  Rep. 
275 ;  Marsh  v.  Lehigh  Valley  R.  Co.  206  Pa. 
558,  66  Atl.  52*,  \  \is\i«.\X^  ^^I^ASi^.  %.  ^«  ^« 
*  2315;  ReiWy  ^,  Oim^\*t\V.%  ^.^.  Il.^»^« 
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U.  S.  App.  384,  59  Fed.  990;  The  Columbia, 
106  Fed.  745 ;  Norfolk  k  W.  R.  Co.  ▼.  Cromer, 
101  Vm.  667,  44  S.  E.  808;  Grand  Trunk 
Western  R.  Co.  v.  Melrose,  166  Ind.  658, 
78  N.  E.  190,  20  Am.  Neg.  Rep.  617. 

Expert  testimony  is  irrelevant  and  incom- 
petent when  based  on  suppositions  contrary 
to  or  not  shown  by  the  evidenoe,  and  it 
should  have  been  excluded. 

North  American  Aoci.  Asso.  y.  Woodson, 
12  C.  C.  A.  392,  24  U.  S.  App.  364,  64  Fed. 
689;  Mountain  Copper  Co.  ▼.  VanBuren,  66 
C.  C.  A.  151,  133  Fed.  1 ;  Hitchner  Wall  Pa- 
per Co.  ▼.  Pennsylyania  R.  Co.  158  Fed. 
1011 ;  Lineoski  v.  Susquehanna  Coal  Co.  157 
Pa.  158,  27  Atl.  577;  Palmer's  EsUte,  5 
W.  N.  C.  542;  First  Nat.  Bank  ▼.  Wirebach, 
106  Pa.  87;  Porter  t.  Buckley,  78  C.  C.  A. 
138,  147  Fed.  140;  Hull  v.  St.  Louis,  42 
JmRJl.  761,  note. 

It  would  not  be  enough  for  the  plaintiff 
to  prove  that  a  defect  existed  and  that  it 
caused  the  accident,  unless  she  proved  that 
the  defendant  knew,  or  should  have  known, 
of  the  existence  of  such  a  defect. 

26  Cyc  1142;  Davidson  v.  Southern  P. 
Co.  44  Fed.  476;  Erskine  v.  Chino  Valley 
Beet-Sugar  Co.  71  Fed.  270;  Palmer  v.  Den- 
ver k  R.  G.  R.  Co.  3  McCrary,  635,  12  Fed. 
392;  Texas  &  P.  R.  Co.  v.  Barrett,  166  U. 
S.  617,  41  L.  ed.  1136,  17  Sup.  a.  Rep.  707, 
1  Am.  Neg.  Rep.  745 ;  Great  Northern  R.  Co. 
v.  McLaughlin,  17  C.  C.  A.  330,  44  U.  S. 
App.  189,  70  Fed.  669;  Texas  ft  P.  R.  Co.  v. 
EllioU,  18  C.  C.  A.  139,  30  U.  S.  App.  606, 
71  Fed.  378 ;  Johnson  v.  Armour,  5  McCrary 
629,  18  Fed.  490;  Bean  v.  Oceanic  Steam 
Nav.  Co.  24  Fed.  124;  Hudson  t.  Charles- 
ton, C.  ft  C.  R.  Co.  55  Fed.  248. 

The  circuit  court  of  appeals  had  a  perfect 
right  to  consider  the  printed  record  on  the 
former  appeal  because  it  was  not  only  of- 
fered in  evidence  at  the  trial,  and  copies 
furnished  at  the  argument,  but  was  part  of 
the  records  of  that  court,  and  was  a  proper 
subject  for  judicial  notice  of  the  court. 

3  Cyc.  179;  Schneider  v.  Hesse,  9  Ky.  L. 
Rep.  814;  Thornton  v.  Webb,  13  Minn.  498, 
Gil.  457 ;  Butler  v.  Eaton,  141  U.  S.  240,  35 
L.  ed.  713,  11  Sup.  Ct.  Rep.  985;  Aspen 
Min.  ft  Smelting  Co.  v.  Billings,  150  U.  S. 
31,  87  L.  ed.  986,  14  Sup.  Ct  Rep.  4;  Crae- 
mer  v.  Washington,  168  U.  S.  124,  42  L.  ed. 
407,  18  Sup.  Ct.  Rep.  1 ;  Thompson  v.  Max- 
well Land  Grant  ft  R.  Co.  168  U.  S.  451,  42 
L.  ed.  539,  18  Sup.  Ct.  Rep.  121 ;  Re  Board- 
man,  169  U.  S.  89,  42  L.  ed.  653,  18  Sup.  Ct. 
Rep.  291 ;  Bienville  Water  Supply  Co.  v.  Mo- 
bile, 186  U.  S.  212,  217,  46  L.  ed.  1132, 
1184,  22  8np.  Ct.  Rep.  820;  Dimmick  v. 
Tompkina,  194  U.  8.  540,  548,  48  L.  ed.  1110, 
JJJS,  S4  Sup.  Ct  Rep.  780. 
PiminiUr  hi  error  mug$  hmre  tried  the 


former  action  under  the  Federal  employen^ 
liability  act,  and  as  the  administratrix  waa 
a  mere  formal  party,  she  could  have  been 
substituted  at  any  time  as  nominal  plain- 
tiff, by  amendment. 

St.  Louis  ft  S.  F.  R.  Co.  v.  Herr,  113  C.  C. 
A.  578,  193  Fed.  950;  Reardon  v.  Balaklala 
Consol.  Copper  Co.  193  Fed.  189. 

The  parties  were  indentical  or  in  privity. 

Philadelphia,  W.  ft  B.  R.  Co.  v.  Conway, 
112  Pa.  511,  4  AtL  362;  Butler  v.  Eaton,  141 
U.  S.  240,  35  L.  ed.  713,  11  Sup.  Ct.  Rep. 
985. 

If  the  matter  was  adjudicated  as  to  part, 
it  was  adjudicated  entirely. 

MacDonald  v.  Grand  Trunk  R.  Co.  71  N. 
H.  448,  59  LJLA.  448,  93  Am.  St.  Rep.  550, 

52  Atl.  982;  Columb  v.  Webster  Mfg.  Ca 
43  ImBJL.  195,  28  C.  C.  A.  225,  50  U.  S.  App. 
264,  84  Fed.  592;  Marshall  v.  Bryant  Elec- 
tric Co.  107  C.  C.  A.  699,  185  Fed.  499; 
Hein  v.  Westinghouse  Air  Brake  Co.  172 
Fed.  524;  Forsyth  v.  Hammond,  166  U.  S. 
506,  41  L.  ed.  1095,  17  Sup.  Ct.  Rep.  665; 
Cromwell  v.  Sao  County,  94  U.  S.  351,  24  L. 
ed.  195;  Clare  v.  New  York  ft  N.  E.  R.  Co. 
172  Mass.  211,  51  N.  E.  1083;  The  New 
Brunswick,  125  Fed.  567 ;  Hubbell  v.  United 
SUtes,  171  U.  S.  203,  43  L.  ed.  136,  18  Sup. 
Ct.  Rep.  828. 

The  question  of  the  negligence  of  a  fel- 
low workman  waa  adjudicated  in  the  prior 
case,  because,  even  under  the  Pennsylvania 
statute,  recovery  is  permitted  against  the 
common  employer  whose  alleged  negligence 
(in  the  present  instance  in  not  furnishing 
a  derailing  switch)  concurred  with  the  neg- 
ligence of  a  fellow  servant  to  cause  harm  to 
the  plaintiff. 

Kaiser  v.  Flaccus,  138  Pa.  332,  22  Atl.  88; 
Wallace  v.  Henderson,  211  Pa.  142,  60  Atl. 
574;  Kreigh  v.  Westinghouse,  C.  K.  ft  Co. 
214  U.  S.  249,  53  L.  ed.  984,  29  Sup.  Ct.  Rep. 
619;  Choctaw,  O.  ft  G.  R.  Co.  v.  Holloway,  52 
C.  C.  A.  260,  114  Fed.  458;  Voelker  v.  Chi- 
cago,  M.  ft  St  P.  R.  Co.  116  Fed.  867;  Mer- 
cantile Trust  Co.  V.  Pittsburgh  ft  W.  R.  Co. 

53  C.  C.  A.  207,  115  Fed.  475 ;  Dailey  v.  New 
York,  N.  H.  ft  H.  R.  Ca  167  Fed.  592. 

The  fact  as  to  whether  or  not  the  cars  were 
left  properly  on  the  siding  was  directly  in 
issue  as  a  defense  in  the  former  suit,  and 
was  directly  decided  therein  so  as  to  be  ree 
judicata. 

Southern  P.  R.  Co.  v.  United  States,  168 
U.  S.  1,  42  L.  ed.  355,  18  Sup.  Ct.  Rep.  18; 
23  Cyc  1215,  1216;  For^h  v.  Ham- 
mond, 166  U.  S.  506,  41  L.  ed.  1095,  17 
Sup.  Ct.  Rep.  665;  MacDonald  v.  Grand 
Trunk  R.  Ca  71  N.  H.  448,  59  L.R.A.  448,  08 
Am.  St.  Rep.  550,  52  Atl.  982;  Columb  t. 
Webster  Mfg.  Ca  48  LJLA.  195,  28  C.  a 
A.  225,  60  U.  8.  App.  264,  84  Fed.  592. 
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The  Federal  employers'  liability  act  ii  not 
excluBive  in  the  ease  at  bar. 

Missouri,  K.  k  T.  R.  Co.  y.  Haber,  169  U. 
B.  613,  42  L.  ed.  878,  18  Sup.  Ct.  Rep.  488. 

The  ease  was  not  properly  at  issue  and 
could  not  be  tried. 

Amheim  y.  Dye  Works,  36  W.  N.  C.  32; 
Daily  y.  Iselin,  200  Pa.  200,  49  AtL  893;  81 
Cyc.  128;  International  Coal  Min.  Co.  y. 
Pennsylvania  R.  Co.  15  Pa.  Dist.  R.  225; 
Singer  Sewing  Mach.  Co.  y.  Yaduskie,  26 
Pa.  Co.  Ct.  298;  Rudolph  y.  Sturgis,  25  Pa. 
Co.  Ct  577 ;  Daly  y.  Iselin,  10  Pa.  DUt  R. 
193. 

Mr.  Justice  Day  deliyered  the  opinion  of 
the  court: 

This  case  was  brought  in  the  circuit 
court  of  the  United  States  for  the  eastern 
district  of  PennsyWania  under  the  Federal 
employers'  liability  act,  as  amended  (35 
Stat,  at  L.  65,  chap.  140,  U.  8.  Comp. 
Stat.  Supp.  1911,  p.  1322;  36  Stat,  at  L. 
291,  ehap.  143,  U.  S.  Comp.  Stat.  Supp. 
1911,  p.  1324),  by  Lizzie  M.  Troxell,  ad- 
ministratrix of  the  estate  of  Joseph  Daniel 
Troxell,  deceased,  against  the  Delaware, 
Lackawanna,  &  Western  Railroad  Company, 
to  recover  for  the  alleged  wrongful  death 
of  decedent.  A  verdict  was  rendered  by 
the  district  court,  which  had  succeeded  the 
circuit  court,  in  favor  of  the  plaintiff,  and 
judgment  entered  accordingly,  which,  on 
writ  of  error,  was  reversed  by  the  circuit 
court  of  appeals  for  the  third  circuit.  200 
Fed.  44.  The  case  was  then  brought  here 
upon  writ  of  error. 

It  appears  from  the  record  that  the  de- 
fendant railroad  company  operates  a  line 
of  road  running  from  Nazareth  to  Port- 
land, Pennsylvania,  and  that  a  branch  road, 
known  as  the  Pen  Argyl  Branch,  puts  off 
in  a  northeasterly  direction  from  Pen  Argyl 
Junction,  a  point  on  the  defendant's  line. 
Between  100  and  150  yards  northeast  of 
Pen  Argyl  Junction  there  is  a  switch  run- 
ning off  the  Pen  Argyl  Branch,  called  Al- 
bion Siding  No.  2,  which  extends  to  certain 
quarries  in  that  vicinity.  The  switch  track 
is  level,  or  practically  so,  for  the  first  100 
feet,  and  then  rises  towards  the  northeast 
with  a  grade  of  1  foot  in  100  feet.  From 
the  place  where  the  Albion  switch  connects 
with  the  Pen  Argyl  Branch  down  to  the 
main  track,  and  then  westward  on  the  main 
track,  there  is  a  down  grade.  Six  gondola 
cars,  each  about  36  feet  in  length,  loaded  with 
ashes,  had  been  placed  on  the  Albion  spur 
439]  by  the  *  train  crew  of  which  Troxell  was 
the  fireman,  he  at  that  particular  time  act- 
ing as  engineer,  two  days  before  the  hap- 
pening of  the  injury  hereinafter  described. 
The  night  before  the  injury  the  yard  shifter 
and  erew  had  meved  the  cars  a  eonsider- 
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able  distance  further  on  the  spur  from  the 
junction  of  the  siding  with  the  branch  and 
on  the  up  grade.  The  next  morning,  at 
about  half-past  7  o'clock,  these  cars  were 
seen  to  be  running  rapidly  down  grade  to-, 
ward  the  point  where  the  collision  occurred. 
The  decedent,  Troxell,  then  engaged  as  fire- 
man in  propelling  a  train  eastwardly,  con- 
sisting in  part  of  interstate  cars  and  freight^ 
was,  at  the  time,  working  on  the  tender 
of  the  engine,  and  when  the  runaway  ears, 
going  at  great  speed,  collided  with  the 
locomotive,  he  was  buried  under  the  wieek 
and  killed. 

Lizzie  M.  Troxell  (now  the  administra- 
trix of  his  estate)  brought  a  previous  ae- 
tion,  suing  as  surviving  widow,  and  join* 
ing  the  two  living  children,  ^gainst  the  de- 
fendant railroad  company  for  damages, 
stating  that  at  the  time  of  the  injury, 
July  21,  1909,  the  deceased  was  engaged 
in  the  capacity  of  fireman  on  a  locomotive 
hauling  one  of  the  defendant's  trains  in  in- 
terstate and  foreign  oommerce,  and  that 
while  so  engaged,  without  fault  on  his  part, 
and  because  of  the  negligence  of  defendant, 
and  its  failure  to  supply  and  keep  in  good 
condition  proper  and  safe  devices,  instru- 
ments, and  apparatus,  the  locomotive  and 
train  came  into  violent  collision  with  sev- 
eral runaway  cars,  resulting  in  the  death 
of  Troxell,  and  she  prayed  damages  on  ac- 
count of  herself  and  the  children.  She  re- 
covered a  verdict,  and  judgment  was  ren- 
dered in  her  favor,  which,  upon  writ  of 
error,  was  reversed  by  the  circuit  court  ef 
appeals  for  the  third  circuit.  105  C.  C.  A. 
593,  183  Fed.  373. 

Thereafter,  having  been  appointed  ad- 
ministratrix of  the  estate  of  her  husband, 
Lizzie  M.  Troxell  began  the  present  action 
in  the  circuit  court  of  the  United  States. 
*This  action  was  specifically  brought [4 40 
under  the  Federal  employers'  liability  act. 
The  petition  charged  that  the  defendant  was 
a  common  carrier  engaged  in  interstate  trans- 
portation; that  Troxell,  deceased,  was  a 
fireman,  engaged  in  that  capacity  upon  a 
locomotive  and  train  engaged  in  carrying 
interstate  and  foreign  commerce,  and 
charged  that  because  of  the  negligence, 
carelessness,  and  oversight  of  the  defend- 
ant, and  its  failure  to  supply  and  keep  in 
good  condition  proper,  necessary,  and  safe 
devices,  instruments,  and  appliances,  the 
locomotive  and  train  came  into  violent  col- 
lision with  several  loose  and  runaway  cars, 
causing  Troxell's  death;  and  the  plaintiff, 
administratrix,  as  aforesaid,  prayed  dam- 
ages, setting  forth  that  she  was  the  widow 
of  the  decedent,  and  that  there  were  two 
minor  children  of  the  parties.  The  ease 
was  tried  to  a  jury,  and  %%%.\tl  xt»G\\«A.  Nsdl 
a   Terdiet   and   \udf|;iii«nl  Va  ^%   ^^l^2^^ 
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court,'  luccessor  to  the  circuit  court,  in 
fmvor  of  the  administratrix.  Upon  writ 
of  error  the  circuit  court  of  appeals  for 
the  third  circuit  reyersed  the  judgment, 
holding  that  the  first  proceeding  and  judg- 
ment was  a  bar  to  a  recovery  in  the  second 
action. 

Where  the  second  suit  is  upon  the  same 
cause  of  action  set  up  in  the  first  suit,  an 
estoppel  by  judgment  arises  in  respect  to 
every  matter  offered  or  received  in  evidence, 
or  which  might  have  been  offered,  to  sus- 
tain or  defeat  the  claim  in  controversy; 
but,  where  the  second  suit  is  upon  a  dif- 
ferent claim  or  demand,  the  prior  judg- 
ment operates  as  an  estoppel  only  as  to 
matters  in  issue  or  points  controverted  and 
actually  determined  in  the  original  suit. 
Cromwell  v.  Sao  County,  94  U.  S.  351- 
353,  24  L.  ed.  195,  197,  198;  Southern  P. 
R.  Co.  T.  United  SUtes,  168  U.  S.  1,  50, 
42  L.  ed.  356,  377,  18  Sup.  Ct.  Rep.  18; 
Virginia-Carolina  Chemical  Co.  v.  Kirven, 
216  U.  S.  252,  267,  54  L.  ed.  179,  184,  30 
Sup.  Ct  Rep.  78. 

An  inspection  of  the  record  shows  that 
upon  the  trial  of  the  first  action  the  judge 
of  the  district  court  held  that  the  employ- 
ers' liability  act  prevented  Lizzie  M.  Troxell 
441]  *from  maintaining  the  suit  in  her  indi- 
Tidual  capacity  for  herself  and  children,  and 
that  the  Federal  act  should  not  be  con- 
sidered in  determining  the  case,  and  that 
it  was  brought  under  the  statutes  of  the 
state  of  Pennsylvania,  authorizing  a  widow 
to  bring  suit  for  herself  and  children,  not 
as  administratrix,  but  in  her  individual 
capacity,  to  recover  damages  for  the  death 
of  the  decedent.  In  such  an  action  there 
could  be  no  recovery  because  of  the  negli- 
gence of  the  fellow  workmen  of  Troxell. 
The  record  shows  that  in  the  first  action 
the  trial  court  held  that  no  question  of  the 
negligence  of  the  fellow  servants  was  sub- 
mitted, and  the  jury  was  confined  to  the 
question  of  responsibility  for  failing  to  pro- 
Tide  proper  safety  appliances  to  prevent 
the  ears  from  running  down  the  grade  in 
the  manner  in  which  they  did,  if  left  un- 
braked,  or  on  becoming  unbraked  on  the 
siding.  The  circuit  court  of  appeals,  in 
rtrersing  the  case,  distinctly  stated  that. 
in  its  view,  the  case  might  be  brought  un- 
der the  state  act,  notwithstanding  the  em- 
ployers' liability  act,  and  reached  the  con- 
clusion that  the  judgment  below  should  be 
reversed. 

The  second  action  was  brought  under  the 
Vederal  liability  act,  under  which  there 
might  be  a  recovery  for  the  negligence  of 
the  fellow  servants  of  the  deceased,  and 
ilie  judgment  of  the  district  court,  holding 
tbmt  tb0  former  ctatt  had  adjudicated  mat- 
Awv  ms  to  defeeU  ia  ot^n,  mgineM,  and  nils. 


submitted  to  the  jury  only  the  question  of 
the  negligence  of  fellow  servants  in  failing 
to  properly  brake  and  block  the  cars  on 
the  siding.  Upon  the  issue  thus  submitted 
a  verdict  was  rendered  and  recovery  had 
in  the  trial  court,  as  we  have  already  said. 

In  the  circuit  court  of  appeals,  however, 
it  was  held  that  the  judgment  in  the  first 
case  was  a  bar  to  the  second  proceeding,  be- 
cause, in  view  of  the  decision  of  this  court 
in  Second  Employers'  Liability  Cases 
(Mondou  V.  New  York,  N.  H.  k  H.  R.  Co.) 
223  U.  S.  1,  56  L.  ed.  327,  38  L.RJ^.(N.S.) 
44,  32  Sup.  Ct.  Rep.  169,  an  action  of  t^iis 
kind  for  injury  to  one  engaged  in  interstate 
commerce  could  only  be  maintained  under 
the  Federal  employers'  ^liability  act; [441 
and  that,  although  the  plaintiff  undertook 
in  the  first  action  to  abandon  the  charge 
as  to  the  negligence  of  fellow  servants,  a^id 
relied  only  on  the  want  of  a  proper  derail- 
ing switch  on  Albion  Siding  No.  2,  never- 
theless the  first  judgment  was  a  bar  be- 
cause, in  the  second  action,  she  was  merely 
offering  to  prove  additional  facts  which 
might  have  been  proved  in  the  first  trial. 

We  think  it  is  apparent  from  what  ws 
have  said  that  the  first  case  was  prosecuted 
and  tried  upon  the  theory  that  it  involved 
a  cause  of  action  under  the  state  law  of 
Pennsylvania.  It  was  so  submitted  to  the 
jury,  and  they  were  told  that  they  were 
not  to  consider  the  Federal  law,  but  re- 
covery should  be  based  upon  the  right  un- 
der the  state  act.  If  the  circuit  court  of 
appeals  was  right  in  its  second  decision 
that  no  action  could  have  been  maintained 
under  the  state  law,  in  view  of  the  em- 
ployers' liability  act,  the  fact  that  the 
plaintiff  attempted  to  recover  under  that 
law,  and  pursued  the  supposed  remedy  un- 
til the  court  adjudged  that  it  never  had 
existed,  would  not,  of  itself,  preclude  the 
subsequent  pursuit  of  a  remedy  for  relief 
to  which  in  law  she  is  entitled.  William 
W.  Bierce  v.  Hutchins,  205  U.  S.  340,  51 
L.  ed.  828,  27  Sup.  Ct  Rep.  624;  Snow  v. 
Alley,  156  Mass.  193,  195,  30  N.  E.  691; 
Water,  Light  ft  Gas  Co.  ▼.  Hutchinson,  19 
L.RJk.(N.S.)  219,  90  C.  C.  A.  547,  551,  160 
Fed.  41.  Whether  the  plaintiff  could  prop- 
erly have  thus  recovered  is  not  the  ques- 
tion now  before  the  court.  To  work  an  es- 
toppel the  first  proceeding  and  judgment 
must  be  a  bar  to  the  second  one,  because 
it  is  a  matter  already  adjudicated  between 
the  parties.  The  cause  of  action  under  the 
state  law,  if  it  could  be  prosecuted  to  re- 
cover for  the  wrongful  death  alleged  in 
this  case,  was  based  upon  a  different  theory 
of  the  right  to  recover  than  prevails  under 
the  Federal  statute.  Under  the  Pennsylva- 
nia law  there  could  be  no  recovery  for  the 
negligenct  of  the  fellow  serranto  of  the 
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deceased.  This  was  the  issue  upon  which 
the  case  was  submitted  at  the  second  trial 
448]  *and  a  recovery  had.  Whether  the 
plaintiff  could  recover  under  the  Pennsyl- 
vania statute  was  not  involved  in  the  second 
action,  and  the  plaintiff's  right  to  recover 
because  of  the  injury  by  the  negligence  of 
the  fellow  servants  was  not  involved  in  or 
concluded  by  the  first  suit. 

Furthermore,  it  is  well  settled  that  to 
work  an  estoppel  by  judgment  there  must 
have  been  identity  of  parties  in  the  two 
actions.  Brown  v.  Fletcher,  210  U.  S.  82, 
52  L.  ed.  966,  28  Sup.  Ct.  Rep.  702;  Inger- 
soil  V.  Coram,  211  U.  8.  335,  53  L.  ed.  208, 
29  Sup.  Ct.  Rep.  92.  The  circuit  court  of 
appeals  in  the  present  case,  while  recog- 
nizing this  rule,  disposed  of  the  contention 
upon  the  ground  that  the  parties  were  es- 
sentially the  same  in  both  actions  (the 
first  action  was  for  the  benefit  of  Lizzie  M. 
Troxell  and  the  two  minor  children,  and 
the  present  case,  although  the  action  was 
brought  by  the  administratrix,  is  for  the 
benefit  of  herself  and  children);  and  held 
that,  except  in  mere  form,  the  actions  were 
for  the  benefit  of  the  same  persons,  and 
therefore  the  parties  were  practically  the 
samp-  ^nd  ihat  the  omission  to  sue  as  ad- 
mlnifttratrix  was  merely  technical,  and 
would  have  been  curable  by  amendment. 
This  conclusion  was  reached  before  this 
court  announced  its  decision  in  American 
R.  Co.  v.  Birch,  224  U.  8.  547,  56  L.  ed. 
879,  32  Sup.  Ct.  Rep.  603.  That  action  was 
brought  under  the  Federal  employers'  lia- 
bility act  by  the  widow  and  son  of  the 
decedent,  and  not  by  the  administrator. 
The  lower  court  held  that  the  requirement 
of  the  act  that  the  suit  should  be  brought 
in  case  of  death  by  the  personal  representa- 
tive of  the  deceased  did  not  prevent  a  suit 
in  the  name  of  the  persons  entitled  to  the 
benefit  of  the  recovery.  In  other  words,  the 
court  ruled,  as  did  the  circuit  court  of  ap- 
peals in  this  case,  that  where  it  was  shown 
that  the  widow  and  child  were  the  sole  bene- 
ficiaries, they  might  maintain  the  action 
without  the  appointment  of  a  personal  repre- 
sentative. This  court  denied  the  contention, 
and  held  that  Congress,  doubtless  for  good 
444]rea8on8,  had  specifically  provided  *that 
an  action  under  the  employers"liability  act 
could  be  brought  only  by  the  personal  rep- 
resentative; and  the  judgment  was  reversed 
without  prejudice  to  the  rights  of  such  per- 
sonal representative.  We  think  that  under 
the  ruling  in  the  Birch  Case  there  was  not 
that  identity  of  parties  in  the  former  ac- 
tion by  the  widow  and  the  present  case, 
pro^rly  brought  by  the  administrator  un- 
der the  employers'  liability  act,  which  ren-  j 
ders  the  former  suit  and  judgment  a  bar  I 
to  the  present  actios. 
57  Jj.  ed. 


It  is  further  urged  that  even  if  this 
court  should  hold  that  the  sole  ground  upon 
which  the  circuit  court  of  appeals  proceed- 
ed»  namely,  that  the  former  judgment  is  a 
bar  to  this  action,  was  untenable,  never- 
theless the  judgment  of  the  district  court 
ought  not  to  be  affirmed,  because  there  is 
no  testimony  in  the  record  adequate  to  sus- 
tain the  verdict  and  judgment  of  that  court. 
The  case  in  the  appellate  court  must  be 
determined,  not  by  considering  and  weigh- 
ing conflicting  testimony,  but  upon  a  deci- 
sion of  the  question  as  to  the  presence  of 
testimony  in  the  record  fairly  tending  to 
sustain  the  verdict.  An  examination  of  the 
record  satisfies  us  that  the  district  judge 
in  his  charge  fairly  stated  the  conflicting 
testimony  adduced  as  to  the  negligence  of 
the  fellow  servants  in  securing  and  block- 
ing the  cars  on  the  siding,  and  that  there 
was  testimony  to  sustain  the  verdict  of  the 
jury  adverse  to  the  defendant.  It  is  also 
contended  that  certain  testimony  was  in- 
admissible. We  have  examined  this  assign- 
ment, and,  without  going  into  detail,  find 
that  it,  too,  must  be  denied.  It  is  also 
urged  that  the  record  shows  that  the  case 
when  tried  was  not  at  issue;  at  least,  un- 
der the  rules  of  the  lower  court,  was  not 
triable  until  after  issue  joined,  and  this 
objection  is  set  up  because  of  the  failure 
of  the  plaintiff  to  file  a  replication  after  the 
court  had  decided  that  the  plea  of  res  /tuii- 
oata  was  a  correct  plea  under  the  local  prac- 
tice. The  case  was  at  issue,  and  the  plea 
of  res  judicata  was  considered  and  decided 
in  both  'courts,  and  it  is  too  late  to[445 
make  a  technical  objection  of  that  character 
in  this  court. 

Judgment  of  the  Circuit  Court  of  Ap- 
peals reversed,  and  that  of  the  District 
Court  affirmed,  and  the  case  remanded  to 
the  District  Court. 

Upon  the  issue  of  res  judicata,  Mr.  Jus- 
tice Lurton  concurs  solely  because  of  the 
lack  of  identity  of  the  parties  in  the  two 
actions. 
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of  the  United  States,  was  not  "drawn  in 
question/'  within  the  meaning  of  the  Judi- 
cial Code  of  March  3.  1911  (36  Stat,  at  L. 
1169,  chap.  231,  U.  S.  Comp.  Stat.  Supp. 
1911«  p.  231),  I  260,  governing  the  appel- 
late jurisdiction  of  the  Federal  Supreme 
Court  over  the  court  of  appeals  of  the  Dis- 
trict of  Columbia,  in  a  case  involving  the 
validity  of  the  action  of  the  Land  Depart- 
ment in  withholding  a  patent  under  the  act 
of  March  3,  1891  (26  Stat,  at  L.  1096, 
1098,  chap.  661,  U.  S.  Comp.  Stat.  1901, 
pp.  1621,  1636),  I  7,  on  the  ^ound  that  a 
protest  had  been  filed  within  two  ^ears 
from  the  date  of  issuance  of  the  receiver's 
certificate,  where  the  real  issue  is 
whether  the  facts  shown  warranted  the 
exercise  of  the  power  given  by  law,  the 
statute  under  which  the  officers  acted  con- 
cededlv  being  valid,  and  the  authoritv  ex- 
erted lawful  and  within  their  powers  if  the 
facts  justified  their  action. 
[For  other  cases,  see  Appeal  and  Brror,  III. 
d.  6»  in  Digest  Bop.  Ct  1908.] 


[ 
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Submitted  January  27,  1913.    Decided  Feb- 
ruary 24,  1913. 

ON  PETITION  for  a  Writ  of  Error  to 
the  Court  of  Appeals  of  the  District 
of  Columbia  to  review  a  judgment  which  af- 
firmed a  judgment  of  the  Supreme  Court  of 
the  District,  dismissing  a  petition  for  a 
writ  of  mandamus  to  compel  the  issuance  of 
a  patent  by  the  Land  Department.  Denied. 
See  same  case  below,  39  App.  D.  C.  168. 
The  facts  are  stated  in  the  opinion. 

Mr.  Patrick  H.  Ijonghran  submitted 
the  cause  for  petitioner. 

Solicitor  General  BnlUtt  submitted  the 
cause  for  respondents.  Mr.  Charles  W. 
Cobb,  Assistant  Attorney  General,  was  on 
the  brief. 

Mr.  Justice  Day  delivered  the  opinion 
of  the  court: 

This  is  a  petition  for  the  allowance  of 
a  writ  of  error  to  the  court  of  appeals  of 
the  District  of  Columbia  to  review  the 
judgment  of  that  court,  affirming  the  judg- 
ment of  the  supreme  court  of  the  District 
of  Columbia,  dismissing  the  petition  of  the 
Champion  Lumber  Company  against  the 
Secretary  of  the  Interior  and  the  Com- 
missioner of  the  Gkneral  Land  Office. 

It  appears  that  on  April,  26,  1910,  a  pe- 
tition was  filed  by  the  petitioner  in  the 
lapreme  court  of  the  District  of  Columbia, 
praying  for  a  writ  of  mandamus  against 

Kom— On  the  appellate  jurisdiction  of 

the  Federal  Supreme  Court  over  the  District 

of   Columbia   courts — see   note    to   United 
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the  Secretary  of  the  Interior  and  the  Com- 
missioner of  the  General  Land  Office  to 
issue  a  patent  for  the  land  hereinafter  ra- 
ferred  to.  The  grounds  of  the  petition 
were  that  the  lumber  company  was  tha 
owner  of  certain  lands  which  had  been  fin- 
ally entered  under  the  homestead  laws  bj 
one  Lucy  Johns,  from  whom  the  petitioner 
derived  title;  that  the  only  authority  left 
in  the  Land  Department  on  the  facts  set 
forth  was  to  issue  a  patent  for  the  land; 
*and  further,  that  the  ruling  of  the[447 
Secretary  of  the  Interior  and  the  Commia- 
sioner  of  the  General  Land  Office  that  a  pro- 
test, made  within  two  years  from  the  date  of 
the  issuance  of  the  receiver's  receipt,  was 
pending,  whereby  the  patent  was  withheld 
in  accordance  with  the  provisions  of  §  7  of 
the  act  of  March  3,  1891  (26  Stat,  at  L. 
1096,  1098,  chap.  661,  U.  S.  Comp.  Stat. 
1901,  pp.  1621,  1636),  was  an  arbitrary 
and  capricious  ruling,  made  without  legal 
authority.  The  respondents  answered  and 
denied  the  allegations  of  the  petition  in 
this  respect,  and  averred  the  pendency  of 
a  protest  which  justified  the  holding  up  of 
the  patent  under  the  provisions  of  tha 
statute.  The  case  was  tried  upon  an  agreed 
statement  of  facts,  of  which  the  following  is 
an  abridgment: 

On  September  17,  1897,  Lucy  Johns  made 
entry  under  the  homestead  laws  at  Jackson, 
Mississippi,  of  certain  land  subjedt  to  en- 
try, the  papers  showing  that  she  was  quali- 
fied to  make  the  entry,  which  showing  has 
not  been  questioned;  on  September  24,  1902, 
she  having  made  prima  facie  proof  of  com- 
pliance with  the  requirements  of  the  home- 
stead laws,  final  certificate  and  receipt  were 
issued  to  her,  and  the  proof  was  forwarded 
to  the  Commissioner  of  the  General  Land 
Office  at  Washington  during  October  of  that 
year.  On  January  16,  1903,  she  conveyed 
all  her  interest  in  the  entry  to  the  pe- 
titioner, which  subsequently  conveyed  it 
to  one  Hines,  who  later  conveyed  it  back 
to  the  petitioner.  On  November  19,  1902, 
a  special  agent  of  the  General  Land  Office, 
named  Hammer,  wrote  the  Commissioner 
that  he  had  reason  to  believe  that  90  per 
cent  of  the  proofs  in  the  territory  where 
petitioner's  land  is  situated  were  fraudu- 
lent, and  that  he  had  under  investigation 
certain  entries,  including  the  one  in  ques- 
tion, and  requested  that  all  patents  be 
withheld  until  a  full  report  was  made;  on 
November  28,  1902,  Hammer  informed  the 
Commissioner  that  the  investigation  ao  far 
made  had  disclosed  fiagrant  frauds,  and 
renewed  his  request  to  withhold  patents  to 
such  lands,  and  on  ^December  13th  of  [44 8 
that  year  the  Commissioner  directed  the 
register  and  receiver  at  Jackson  to  suspend 
action  on  commutations  and  proofs  antQ 
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Hammer  had  reported;  and  on  June  24, 
1904,  Hammer,  in  response  to  a  letter  from 
the  Commissioner  inquiring  as  to  the  nec- 
essity of  an  inyestigation,  replied  in  the 
affirmative.  On  May  12,  1006,  another 
special  agent  reported  that  the  entry  of 
Lacy  Johns  "was  made  for  speculative  pur- 
poses, with  no  attempt  to  comply  with  the 
requirements  of  the  law,  and  recommended 
that  the  entry  be  canceled  on  the  ground  of 
nonresidenoe,  noncultivation,  nonimprove- 
ment,  and  abandonment"  Thereupon  the 
Commissioner  directed  that  a  hearing  be 
had.  The  petitioner  moved  for  a  stay  of 
proceedings,  claimed  that  under  §  7,  supra, 
the  entry  should  be  patented  without  fur- 
ther proceedings.  The  motion  was  denied 
by  the  Commissioner,  and  this  denial  af- 
firmed by  the  Secretary  of  the  Interior,  who 
later  denied  a  motion  to  review  his  decision, 
finding  that  a  protest  had  been  filed  against 
the  patent  of  Lucy  Johns'  homestead  entry 
within  two  years  from  the  issuance  of  the 
receiver's  receipt,  and  holding  that  the  case 
should  proceed  to  hearing  on  the  special 
agent's    charge. 

The  supreme  court  of  the  District  of  Co- 
lumbia dismissed  the  petition.  Upon  ap- 
peal to  the  court  of  appeals,  that  court  af- 
firmed the  judgment  of  the  supreme  court. 
SO  App.  D.  C.  158.  In  the  course  of  the 
opinion  the  court  of  appeals  said: 

"Every  point  advanced  by  appellant  in 
this  case  is,  in  our  view,  settled  by  the 
following  very  recent  decisions:  Fisher 
V.  United  States,  37  App.  D.  C.  436;  United 
States  ez  rel.  Ness  v.  Fisher,  223  U.  S.  683, 

56  L.  ed.  610,  32  Sup.  Ct.  Rep.  356;  United 
States  ex  rel.  McEenzie  v.  Fisher,  30  App. 
D.  C.  7.  In  Fisher  v.  United  States,  which 
involved  the  interpretation  of  the  very  stat- 
ute upon  which  appellant  here  relies,  this 
court,  speaking  through  Mr.  Justice  Van 
Orsdel,  said:  'While  it  is  true  that  arbi- 
449]trary  •power  resides  nowhere  in  our 
system  of  government,  and  while  the  super- 
visory authority  vested  in  the  Secretary 
of  the  Interior  and  the  Commissioner  of  the 
General  Land  Office  over  the  disposition  of 
the  public  lands  is  neither  unlimited  nor 
arbitrary,  yet  the  question  here  presented 
as  to  whether  or  not  the  communication 
and  order  amounted  to  a  protest,  which  we 
regard  as  exceedingly  close,  was  one  clear- 
ly within  the  power  of  the  Commissioner  to 
decide.  To  say  that  he  was  mistaken  would 
require  us  to  review  a  matter  exclusively 
confided  by  law  to  his  discretion  and  judg- 
ment. This  proceeding  will  not  admit  of 
such  a  review.' 

"The  communications  of  Special  Agent 
Hammer  respecting  this  entry  were  made 
within  the  two  years  contemplated  by  said 
act  of  March  3,  1801,  as  was  the  oommoni- 
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cation  of  June  18,  1004,  from  the  Commii- 
sioner  to  said  agent  It  la  apparent  that 
these  communications  resulted  in  the  with- 
holding of  a  patent;  in  other  words,  that 
the  Commissioner  regarded  the  right  to 
that  patent  as  dependent  upon  the  outeome 
of  the  investigation  which  was  to  ensue. 
The  subsequent  decision  of  the  Secretary 
that  what  was  done  within  the  two-year 
period  constituted  a  protest  against  the 
patenting  of  the  entry  was  not  arbitrary 
or  capricious,  but  was  based  upon  evidence; 
and  the  sufficiency  of  that  evidence  was  for 
his,  and  not  our,  determination." 

The  writ  of  error  is  asked  for  under  1 260 
of  the  Judicial  Code,  which  provides: 

"Sec.  250.  Any  final  judgment  or  decree 
of  the  court  of  appeals  of  the  District  of 
Columbia  may  be  re-examined  and  affirmed, 
reversed,  or  modified  by  the  Supreme  Court 
of  the  United  States,  upon  writ  of  error  or 
appeal,  in  the  following  cases: 

"Fifth.  In  cases  in  which  the  viaidity  of 
any  authority  exercised  under  the  United 
States,  or  the  existenoe  or  *seope  of  any[460 
power  or  duty  of  an  officer  of  the  United 
States,  is  drawn  in  question."  [36  Stat, 
at  L.  1150,  chap.  231,  U.  S.  Comp.  Stat. 
Supp.  1011,  p.  231.] 

The  case,  therefore,  to  be  appealable  to 
this  court  from  the  court  of  appeals  of  the 
District  of  Columbia,  must  be  one  in  which 
the  validity  of  the  authority  exercised  or 
the  existence  or  scope  of  the  authority  of 
the  officer  named  is  drawn  in  question. 

"Drawn  in  question"  is  a  phrase  long 
used  in  other  statutes  of  the  United  States 
regulating  appellate  jurisdiction.  It  is 
found  in  §  700  of  the  Revised  Statutes  (U. 
S.  Comp.  Stat.  1001,  p.  575),  governing  ap- 
peals from  state  courts  to  this  court.  It  is 
in  the  6th  section  of  the  circuit  court  of  ap- 
peals act  of  March  3,  1801  (26  Stat,  at  L. 
826,  828,  chap.  617,  U.  S.  Comp.  Stot.  1001, 
pp.  488,  540).  It  is  in  the  statute  regu- 
lating territorial  appeals  (23  Stat,  at  L. 
443,  chap.  355,  U.  S.  Comp.  Stat  1001,  p. 
572).  The  meaning  of  this  phrase  has 
been  the  subject  of  frequent  consideration  in 
this  court,  and  it  is  unnecessary  to  review 
the  numerous  cases  in  which  it  has  been 
interpreted. 

As  we  have  said,  it  is  in  the  circuit 
court  of  appeals  act,  which  provides  that 
cases  may  be  brought  directly  to  this  court 
from  the  circuit  court,  in  which,  among 
other  things,  the  validity  or  construction 
of  any  treaty  made  under  the  authority  of 
the  United  States  is  drawn  in  question.  In 
Muse  ▼.  Arlington  Hotel  Co.  168  U.  S.  430, 
42  L.  ed.  531,  18  Sup.  Ct  Rep.  100,  in  con- 
sidering whether  the  ^ioyl%lQi^%  cA  ^  ci»\a&^ 

treaty  were  dxir^ro^  Via  wi«s\»Vs^^  i»  V«  ^^^^^ 
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▼alidity  or  construction  thereof  was  con- 
cerned, with  a  Tiew  to  the  exercise  of  the 
appellate  jurisdiction  of  this  court,  Mr. 
Chief  Justice  Fuller,  delivering  the  opin- 
ion of  the  court,  reviewed  the  cases  in  this 
court,  and  stated  as  the  conclusion  of  the 
matter  that,  in  order  to  involve  the  valid- 
ity or  construction  of  a  treaty,  "some 
right,  title,  privilege,  or  immunity  depend- 
ent on  the  treaty  must  be  so  set  up  or 
claimed  as  to  require  the  circuit  court  to 
pass  on  the  question  of  validity  or  construc- 
tion in  disposing  of  the  right  asserted."  In 
Pettit  Y.  Walshe,  194  U.  S.  206,  216,  48  L. 
ed.  938,  942,  24  Sup.  Ct.  Rep.  657,  the  con- 
451]struction  of  a  *  treaty  was  held  to  be 
drawn  in  question  where  the  petition  for  a 
writ  of  habeas  corpus  and  the  warrant  under 
which  the  accused  was  arrested  referred  to 
the  treaty,  and  the  court  below  proceeded  on 
the  ground  that  the  determination  of  the 
questions  involved  in  the  case  depended  in 
part  upon  the  meaning  of  certain  provi- 
sions of  that  treaty,  these  provisions  hav- 
ing been  duly  brought  to  the  attention  of 
the  court.  It  has  also  been  held  that  the 
validity  of  a  statute  of  the  United  States 
or  authority  exercised  thereunder  is  drawn 
in  question  when  the  existence  or  constitu- 
tionality or  legality  of  such  law  is  denied 
and  the  denial  forms  the  subject  of  direct 
inquiry  in  the  case.  United  States  v.  Lynch, 
137  U.  S.  280,  34  L.  ed.  700,  11  Sup.  Ct. 
Rep.  114;  Linford  v.  Ellison,  156  U.  S. 
503,  39  L.  ed.  239,  16  Sup.  Ct.  Rep.  179; 
Snow  V.  United  States,  118  U.  S.  346,  353, 
30  L.  ed.  207,  209,  6  Sup.  Ct  Rep.  1059; 
New  Mexico  ex  rel.  McLean  v.  Denver  & 
R.  G.  R.  Co.  203  U.  S.  38,  51  L.  ed.  78, 
27  Sup.  Ct.  Rep.  1. 

In  clause  5  (J  |  250,  under  consideration, 
the  added  ground  of  appeals  is  given  if 
the  existence  or  scope  of  any  power  or  duty 
of  an  officer  of  the  United  States  is  drawn  in 
question.  Within  the  meaning  of  this  stat- 
ute, was  any  such  validity  or  existence  or 
scope  of  authority  drawn  in  question?  It 
appears  that  the  petitioner  contended  that 
no  protest  was  pending  in  the  Department 
which  could  rightfully  justify  the  withhold- 
ing of  the  patent  The  officers  of  the  Unit- 
ed States  took  issue  upon  this  allegation, 
and  the  court  of  appeals  decided  that  there 
was  testimony  before  the  Secretary  author- 
ising the  exercise  of  the  discretion  con- 
ferred by  law  to  withhold  the  patent,  and 
upon  that  ground  affirmed  the  decision,  re- 
fusing the  writ  The  case  was  therefore 
submitted  and  decided  upon  the  issue 
whether  the  action  of  the  Secretary  was 
justified  in  the  exercise  of  his  lawful  dis- 
cretion because  of  the  facts  disclosed  in 
iSAtf  iveord.  The  petitioner  did  not  chal- 
fa^ge,  nor  did  tbe  eonrt  pMS§  upon,  the  va- 


lidity  of  any  authority  exercised  under  the 
United  States,  nor  was  the  existence  or  ex- 
tent of  the  authority  or  duty  of  an  officer 
of  the  United  States  drawn  in  question  in 
the  sense  in  which  it  is  *used  in  the[459 
statute ;  that  is,  brought  forward  and  made  a 
ground  of  decision.  The  statutes  under 
which  the  officers  of  the  United  States  acted 
were  concededly  valid,  and  the  authority 
exerted  was  lawful  and  within  the  powers 
of  the  officers,  if  the  facts  justified  their  ac- 
tion. The  petitioner's  real  attack  upon  the 
action  of  the  Secretary  and  Commissioner 
was  because  the  facts  shown  did  not  war- 
rant the  exercise  of  the  power  given  by 
law.  The  decision  of  that  issue,  upon  which 
it  is  clear  the  case  turned,  neither  involved 
nor  decided  the  questions  which  make  the 
case  appealable  to  this  court  under  the 
5th  clause  of  §  250  of  the  Judicial  Code. 

It  follows  that  the  petition  for  writ  of 
error  must  be  denied. 


UNITED  STATES  OF  AMERICA  EX  REL. 
GEORGE  L.  FOREMAN,  Petitioner, 

V. 

GEORGE  VON   L.   MEYER,   Secretary   of 

the  Navy. 

(See  S.  C.  Reporter's  ed.  452-455.) 

Appeal  *  from    District   of    Columbia 
court  of  appeals  —  Federal  authority. 

A  cose  in  which  the  decision  refusing 
mandamus  to  compel  the  Secretary  of  the 
Navy  to  record  the  petitioner's  name  upon 
the  register  of  retired  officers  of  the  Navy 
as  a  paymaster's  clerk  was  based  upon  the 
ground  that  petitioner  was  not  a  paymas- 
ter's clerk,  and  hence  was  not  entitled,  un- 
der the  Federal  statutes,  to  be  entered  as 
such  upon  the  retired  list,  is  not  one  in 
which  the  validity  of  an  authority  exercised 
under  the  United  States,  or  the  existence 
or  scope  of  the  power  or  duty  of  an  oflic^r 
of  the  United  States,  was  drawn  in  ques- 
tion, within  the  meaning  of  the  Judicial 
Code  of  March  3,  1911  (36  Stat,  at  L.  1159, 
chap.  231,  U.  S.  Corap.  Stat.  Supp.  'i9ll,  p. 
231),  §  250,  governing  the  appellate  juris- 
diction of  the  Federal  Supreme  Court  ovi'r 
the  court  of  appeals  of  the  District  of  C  v 

lurabia. 

[For  other  cases,  see  Appeal  and  Error,  HI 
d,  6,  In  Digest  Sup.  Ct.  1908.] 
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Submitted  January  27,  1913.    Decided  Feb- 
ruary 24,  1913. 


Note. — On   the  appellate  jurisdiction   of 

the  Federal  Supreme  Court  over  the  District 

of    Columbia    courts — see    note    to    United 

States  ez  reL  Taylor  t.  Taft,  51  L.  ed.  U.  8. 

209. 
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UNITED  STATES 


FOREMAN  ▼.  MEYER. 


469-4Si 


ON  PETITION  for  Writ  of  Error  to  the 
Court  of  Appeals  of  the  District  of 
Columbia  to  review  a  judgment  which  af- 
firmed a  judgment  of  the  Supreme  Court  of 
the  District,  denying  mandamus  to  compel 
the  Secretary  of  the  Navy  to  record  peti- 
tioner's name  upon  the  retired  list.  De- 
nied. 

See  same  case  below,  38  App.  D.  C.  472. 

The  facts  are  stated  in  the  opinion. 

Mr.  Patrick  U.  Loushran  submitted 
the  cause  for  petitioner. 

Solicitor  General  Bullitt,  and  Messrs. 
Clarence  R.  Wilson  and  Reginald  S.  Huide- 
koper  submitted  the  cause  for  respondent. 

Mr.  Justice  Day  delivered  the  opinion 
of   the  court: 

Foreman  filed  a  petition  in  the  supreme 
court  of  the  District  of  Columbia  for  a  writ 
of  mandamus  to  compel  the  Secretary  of  the 
Navy  to  record  his  name  upon  the  register 
of  retired  officers  of  the  Navy  as  a  paymas- 
ter's clerk  from  the  27th  of  June,  1910.  An 
answer  having  been  iiled,  to  which  the  peti- 
tioner interposed  a  demurrer,  the  supreme 
court,  upon  the  petitioner  electing  to  stand 
on  his  demurrer,  entered  an  order  of  dis- 
missal, which  was  affirmed  by  the  court  of 
appeals  (38  App.  D.  C.  472).  A  writ  of 
error  to  this  court  having  been  refused  by 
the  court  of  appeals,  this  petition  was  filed 
here. 

The  petitioner  claimed  that  he  was  an 
officer  below  the  rank  of  vice  admiral,  sixty- 
two  years  old,  and  entitled,  under  §  1444  of 
the  Revised  Statutes  (U.  S.  Comp.  Stat. 
1901,  p.  1020),  to  be  retired  from  active 
service,  and  also  claimed  that  he  was  en- 
titled to  the  benefits  of  the  act  of  June  24, 
1910  (36  Stat,  at  L.  605,  606,  chap.  378, 
U.  S.  Comp.  Stat.  Supp.  1911,  p.  379), 
providing  that  all  paymasters'  clerks  shall, 
while  holding  appointment  in  accordance 
with  law,  receive  pay  and  allowance  and 
have  the  same  rights  of  retirement  as  war- 
rant ofhcers  of  like  length  of  service  in  the 
Navy. 

It  appears  that  the  petitioner  was  ap- 
pointed paymaster's  clerk  in  1893,  for  duty  at 
4 54] the  Navy  pay  office  at  *San  Francisco, 
California,  which  was  and  is  a  purchasing 
paymaster's  office,  where  he  continued  until 
November  20,  1908,  receiving  an  annual 
compensation  of  $2,000,  which  was  paid 
from  the  appropriation  entitled  "Pay,  Mis- 
cellaneous," when  he  was  notified  by  the 
Acting  Secretary  of  the  Navy  of  his  pro- 
motion to  chief  clerk  in  the  same  pay  office, 
which  position  the  petitioner  accepted  and 
in  which  he  served  until  April  17,  1909, 
when  he  filed  his  application  for  retirement 
at  an  officer  of  the  Navy  under  f  1444,  haT- 
§7  jj.  ed. 


ing  attained  the  age  of  sixty-two  years  on 
July  1,  1906.  This  application  was  denied. 
On  November  14,  1910,  he  petitioned  for  re- 
tirement under  the  act  of  June  24,  1910. 
This  petition  also  was  denied.  On  December 
14,  1910,  the  petitioner's  request  for  leave 
without  pay  was  approved  by  the  Depart- 
ment, and  he  was  notified  that  if  he  was  un- 
able to  report  for  duty  by  December  31, 

1910,  his  resignation  would  be  acoepted, 
otherwise  he  would  be  discharged.  On  Jan- 
uary 7,  1911,  petitioner  tendered  his  resig- 
nation, under  protest,  which  was  accepted. 

After  considering  the  various  statutes, 
the  court  of  appeals  reached  the  conclusion 
that  the  petitioner  was  not  a  paymaster's 
clerk  within  the  meaning  of  the  law,  and 
said: 

"Appellant  was  appointed  'for  duty  at  the 
Navy  pay  office'  at  San  Francisco, — a  pur- 
chasing paymaster's  office.  He  received  an 
annual  salary  of  $2,000  from  1893  to  1908, 
instead  of  $1,300  to  which  he  would  have 
been  entitled  had  be  been  appointed  under 
the  provisions  of  §  1386  [which  provides  for 
the  appointment  of  regular  paymaster*! 
clerks].  His  promotion  in  1908  did  not  af- 
fect his  status,  since  he  was  at  no  time  a 
paymaster's  clerk  in  the  technical  sense,  but 
at  all  times  attached  to  the  particular  office. 
He  was  no  more  an  officer  of  the  Navy  than 
any  one  of  the*  many  employees  of  the  Navy 
Department  at  Washington. 

*"We  rule,  therefore,  that  he  neTer[456 
possessed  any  right  to  retirement.  Upon  the 
other  questions  suggested,  it  is  unnecessary 
to  express  an  opinion." 

The  decision,  therefore,  rested  upon  the 
denial  of  the  contention  that  petitioner  was 
a  paymaster's  clerk,  and  entitled  to  the 
benefit  of  the  statutes  governing  such  cases. 

This  case,  like  the  one  just  decided  (Unit- 
ed States  ex  rel.  Champion  Lumber  Co.  ▼. 
Fisher,  227  U.  S.  445,  ante,  691,  33  Sup.  Ci. 
Rep.  329),  is  sought  to  be  brought  here  un- 
der §  250  of  the  Judicial  Code  [36  Stat,  at 
L.  1159,  chap.  231,  U.  S.  Comp.  Stat.  Supp. 

1911,  p.  231],  because  it  is  said  to  be  a  case 
in  which  the  validity  of  an  authority  exer- 
cised under  the  United  States  or  the  exist- 
ence or  scope  of  the  power  or  duty  of  an 
officer  of  the  United  States  is  drawn  in 
question.  From  what  we  have  said  of  the 
character  of  the  case  made  and  decided,  we 
think  it  is  apparent  that  no  such  validity 
was  drawn  in  question,  nor  was  the  ex- 
istence or  the  extent  or  scope  of  the  power 
or  duty  of  an  officer  of  the  United  States 
challenged  or  decided. 

The  case  was  made  and  a  decision  was 

had  in  the  court  of  appeals  upon  the  issue 

whether,  under  the  statutes  invoked  by  the 

petitioner  as  the  gtoMTi^  o\  V\%  \\^\.  \a  VSbia 

relief  •oucht,  \i*  "waa  ot  ^%a  twA.  ^  '^^zxaaa 
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tfi-ttB  suramiE  couBT  or  imc  united  sxAras.  oor.  i^ 

Ur'i  elark,  entittod  to  be  entered  upon  the  |  lios  ■of  the  itAte  for  the  TfaiUtton  of  ft[4ST 
ref  ieter  of  retired  offleere  al  the  NsTy.  et»tiita  requiring  nulrokde  to  Ituniili  e»n 
Applying  the  prinelplee  Juet  annonnwd  in  npon  the  kppliution  of  ebippere,  and  tor- 
deciding  the  wae  of  Uaited  SUtee  ex  reU  bidding  diicrimination  between  eUppere  ia 
Champion  Lumber  Ca  t.  Fiiher,  the  petl-  fnrniihing  euoh  care, 
ties  for  writ  of  error  in  thia  cue  muet  be  The  facU  necewarji  ia  be  etated  an 
denied.  theee: 

^^^_  Upon  a  eomplaint  duly  filed,  and  after  ■ 

full   hearing,   the   railroad   eommiaaiou   el 
4St]  •JOHN  B.  BAHFTON  at  al_  Apple.,    *''•  ■***•  '"^^  *•***  *'^  railroad  eompaar 
Y  had,  daring  ererj  da;  between  September 

2Dtb  and  September  30th,   1&07,  inclnalTC, 
refuied  to  fumieh  care  upon  etatutor;  no- 
tice and  requBtt  of  the  operatore  of  aeraral 
(See  8.  0.  Beporter'a  ed.  U4-46B.)  coal  companice  opersting  along  tlie  line  e< 

its  railroad  in  the  etate  of  Arkaneu,  and 

---  ----        . T«iidltj.  had  also,  during  tbs  aame  period,  diacrim- 

^J"^^*^  ^^Z  "w"  Tj"?  ''"    iiwted  in  favor  of  a  coal  compan;  wbieh  It 
refnaed  to  furuiih  cart  for  intraatata  trans-         '^^- 


KQ  to  lumiui  can  lor  miraaiaia  Trans-  ,„„i,„ii^    v.,    f,....i.k;_»    a   — i.i.    . 

™  Jrtion,  aa  required  by  Ark.  art  of  April  wntrolled.  by   furni.hmg   it  with  j 

5;  1B07,  II  1,  17,  cannot  teat  the  conetUu-  I"**"  "PP'^  "'  <*"■  ^'though  part  of  the 

tlonali^  of  each  aUtute,  aa  afTectlng  in-  «*1  •*•  e»rried  wae  for  aale  upon  the  mw 

teretate  commerce,  in  a  auit  in  equity  to  ket.    The  requeata  tor  care  eo  refueed  war« 

enjoin  the  briDging  of  actione  at  law  to  re-  for  ebipmenta  from  the  mines  within  tha 

torn  the  penaniea  preeeribed  for  Tiolatione  etato  to  deetinationa  in  the  eame  atate^  and 

of  ite  nroTiiions,  where,  aa  conetrued  by  the  wei*   not   for   the   purpoee    ol    interataU 

highest  sUta  court,   the  prowwions  of  the  traneporUtion. 


'ti^'il""*^™™™    traneporUtion. 

"""""  xhe  bill  charged  that  the  railroad  C 


statute   which    affect   intentate   eommeree 

are  separable  from  the  remainins  proTiaions,  c    ^   .      .  r.        • 

and  tt  permits  any  reasonable  ^cu»  for  i    "I"'""   ""   ^.  »»   *'^'°''*   •  }^ 


failure  to  fumiab  ears  on   demand  to  be  «»'?*  <»*  '*•  proceedingi  to  the  several  sUU 

interposed  In  the  artions  at  law.  proeecuting  attorneys  in  conntiee  wbera  tha 

[For   other   eawi,   tea   BUtntee,   I.   d,   •,   In  railroad  wae  situated,  with  an  order  that 

-■}.  Ct  iflOS.)  ,uj(i(^  ^,^j  1^  brought  in  the  name  o( 

ra^  ^1  the  state  for  the  eutorcement  of  the  pen* 


Argned  and  submitted  October  28  and  SO, 


altles,  as  provided  by  |§  11  and  IB  o(  aa 
act  of  the  Arkaosas  l^islature  of  Uareh  11, 

Tha  bill  a11.gei  that,  although  engagad  !■ 

APrajl  Inn  U»  Circuit  Court  of  tha  "P-™""!  "  ••»"•'  7"'l°  "•  •'•^  •' 
UaltaJ  SUtaa  lor  Ih.  Eaalan  DIalriot  i'l^— •  ""  oompaoi  ■  hua.  »t™*d  1» 
ol  Arkauaaa  to  rarlaw  a  dacna  aujolalai  •"  adjaoanl  aUtaa,  aud  that  ,1  '•  tWn. 
tha  l.,Ii«lag  ol  aatloua  agaliat  a.  Inter-  "  'atatataU  «rtia,,  aubj.rt  to  tha  art  o< 
aula  raS-Ty  aarriar  lor  tta  panaltl.a  la-  Coajr.«i  ol  ir.bn.atj  4  1887  [|<  81^  » 
aurrad  lor  a  nfuaJ  to  luralahTan  lo.  In-  ■*''•■  ='»1'-  >"•  "■  f  Conp.8Ul.8upg 
traaUta  tnuaportatlon,  aa  raqulrad  by  a  '?"■  '•  ""!'  "'  "?  ;"■J"'^■!'^  " 
alataaUUta.  Eararaad  and  ni^dad,  with  'J"?"  ''"  '?  "  ""  "'  ""'?"';';" 
of  the  state  of  Arliauiaa  passed  April  19, 
1807,  the  railroad  commission  of  the  state 
is  vested  with  authority  to  regulate  mil- 
SUtement  by   Mr.   Justice   Lnrlon:  Til'',''u"  "'*«*•»«■'"'«?«* to"«^"^ 

ThU  bill  wae  aied  for  the  purpose  of  en-  »'  ''umi.h.ng  cars  to  ■hippera,  and[4ftS 
Joining  the  bringing  of  actions  in  tbs  sUta  "**  "  ''"'  ""^'^ ."/*  "tl'wUy.  P'««»l- 
Urti:  to  the  n^of  the  state,  to  recover  t?***  '7^',^'^  "''.  '''!;\  ,'°"'^  5 
penaltiM  decUred  by  the   railroad  commit    t^'^^T    «  f'T""^'  ^  K.'^.J^Jtf 

1_ 1 referred  to.     It  is  then  contended  that  this 

NOTK. — On  state  regulations  requiring  car-  art  of  April  19,  1907,  and  the  order  tt  tha 
rier  to  fnralsh  cars  to  shipper  ai  interfer-  commission  in  pursuance  of  said  lat  eeetfam. 
wee  with  Interstate  eommeree— see  notei  to  constitute  an  exertion  of  the  power  of  the 
St  Louis  Southwestern  R.  Co.  v.  Arliansu,    state  over  intenUU  commerce,  and  aa  saeh 

I'  k^i^iX^ti^^)  L'-  *  f^!-S-«  -'  tl.- threatened  euit.  «.^«. 

As  to  the  duty  of  a  railroad  company  to  i"""^  eomplainant  would  be  eubjeetjd  to 

fnmlih  ears  to  AlpperB— see  note  to  Hoos-  »   multitude  of  artious  and  to  a  liabUify 

ten,   K.  A   W,  T,  ^  Oo,  1.  Campbell,   4>  '<>'  the  exoeasive  penaltiee  Imposed  Ij  tha 

Z^S^A.  £8&  18th  eertiom  of   the  art  of  1B8Q.  bei^  « 

'•«  «»t  U.  ■. 
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minimum  of.  not  less  than  $600  for  each 
offense,  and  a  maximum  of  as  much  as 
$3,000. 

The  bill  denied  any  liability  under  the 
act,  even  if  valid,  and  presented  Tarious 
reasons  why  it  had  not  supplied  the  cars 
requested. 

Answer  was  filed  and  issue  taken  upon 
every  material  defense  set  up  upon  the 
merits.  The  cause  was  heard  upon  bill  and 
answer,  tliere  being  no  evidence  upon  the 
matters  of  defense  touching  the  merits  of 
the  case. 

The  circuit  court  held  the  entire  act  of 
April  19,  1907  to  be  null  and  void  as  an 
invalid  invasion  of  the  field  of  interstate 
commerce,  and  accordingly  enjoined  its  en- 
forcement and  the  bringing  of  the  actions 
which  the  commission  had  ordered. 

Mr.  Hal  li.  Norwood,  Attorney  General 
of  Arkansas,   and   Mr.   Morris  M.   Cohn 

submitted  the  cause  for  appellant^: 

Appellee  is  entitled  only  to  raise  the  ques- 
tion of  unconstitutionality  of  the  act  of 
April  10th,  1907,  so  far  as  that  is  material 
to  its  case. 

Cincinnati  Siemens-Lungren  Gas  Illum- 
inating Co.  V.  Western  Siemens-Lungren  Co. 
152  U.  S.  200,  38  L.  ed.  411,  14  Sup.  Ct.  Rep. 
523 ;  Howard  v.  StillweU  k  B.  Mfg.  Co.  139 
U.  S.  190,  35  L.  ed.  147,  11  Sup.  Ct.  Rep. 
500;  Western  U.  Teleg.  Co.  v.  Hall,  124 
U.  S.  444,  31  L.  ed.  479,  8  Sup.  Ct.  Rep.  577 ; 
Phillips  &  C.  Constr.  Co.  v.  Seymour,  91  U. 
S.  646,  23  L.  ed.  341;  Smith  v.  Condry,  1 
How.  28,  11  L.  ed.  35;  The  Apollon,  9 
Wheat.  362,  6  L.  ed.  111. 

Imaginary  evils  will  not  be  considered  in 
the  determination  of  causes. 

United  States  ex  rel.  Atty.  Gen.  v.  Dela- 
ware k  H.  Co.  213  U.  "S.  366,  407,  408,  53 
L.  ed.  836,  848,  849,  29  Sup.  Ct  Rep.  527; 
Employers'  Liability  Cases  (Howard  v. 
lUinois  C.  R.  Co.)  207  U.  S.  463,  52  L.  ed. 
297,  28  Sup.  Ct.  Rep.  141;  Angle  v.  Chicago, 
St.  P.  M.  &  0.  R.  Co.  151  U.  S.  1,  38  L.  ed. 
55,  14  Sup.  Ct.  Rep.  240;  Amy  v.  Water- 
town,  130  U.  S.  301,  32  L.  ed.  946,  9  Sup. 
Ct.  Rep.  530;  Doyle  v.  Continental  Ins.  Co. 
94  U.  S.  535,  24  K  ed.  148;  Brewer  v. 
Blougher,  14  Pet.  178,  10  L.  ed.  408; 
Fletcher  v.  Peck,  6  Cranch,  87,  3  L.  ed.  162; 
Calder  v.  Bull,  3  Dall,  386,  1  L.  ed.  648. 

Mr.  Ix>Tlck  P.  Miles  argued  the  cause, 
and,  with  Mr.  Martin  L.  Clardy,  filed  a 
brief  for  appellee: 

The  act  of  the  Arkansas  legislature  and 
the  rules  of  the  Arkansas  Railroad  Com- 
mission, which  are  assailed  in  this  litiga- 
tion, come  within  the  class  of  state  statutes 
and  commission  rules  that  must  be  declared 
void  as  unduly  interfering  with  and  burden- 
07  2>.  ed. 


ing,  through   their  necessary  effect,  inter- 
state commerce. 

Shepard  v.  Northern  P.  R.  Co.  184  Fed. 
770. 

Mr.  Justice  liorton,  after  making  the 
above  statement,  delivered  the  opinion  of 
the  court: 

The  single  purpose  of  this  case  is  to  pre- 
vent the  bringing  of  actions  at  law  in  the 
name  of  the  state,  and  by  order  of  the 
state  railroad  commission,  to  recover  penr 
alties  prescribed  by  the  Arkansas  act  of 
March  11,  1899,  §§  11  and  18,  for  the  vio- 
lation of  the  provisions  of  §  11  of  the  act 
referred  to,  and  of  |  1  of  the  act  of  April 
19,  1907.  The  case  turned  below  upon  the 
single  question  of  the  constitutionality  of 
the  act  of  April  19,  1907,  being  an  act  en- 
titled, "An  Act  to  Regulate  Freight  Trans- 
portation by  Railroad  Companies  Doing 
Business  in  the  State  of  Arkansas."  The 
only  parts  of  that  act  here  in  any  way  in- 
volved are  the  first  paragraph  of  the  let 
section,  and  the  last  clause  in  the  17th  sec- 
tion. The  paragraph  of  the  let  section  is 
the  legislative  authority  under  which  the 
commission  finds  power  to  make  its  order 
No.  346,  concerning  the  duty  of  carriers  to 
furnish  cars  upon  the  demand  of  shippers, 
its  said  order  being  in  the  very  words  of 
that  paragraph,  as  follows: 

*"That  when  a  shipper  makes  a[49S 
written  application  to  the  station  agent  of  a 
railroad  company  for  a  car  or  cars,  to  be 
loaded  with  any  kind  of  freight  embraced 
in  the  tariff  of  said  company,  stating  in 
said  application  the  character  of  the 
freight,  and  its  final  destination,  the  rail- 
road company  shall  furnish  same  at  the 
place  of  shipment  within  six  days  from  7 
o'clock  A.  M.  the  day  following  such  appli- 
cation." 

The  clause  concluding  the  17th  section 
of  the  act  is  in  these  words: 

"Interstate  railroads  shall  furnish  ears 
on  application  for  interstate  shipments,  the 
same  in  all  respects  as  other  cars  to  be 
furnished  by  intrastate  railroads  under  the 
provisions  of  this  act."  [Acts  1907,  pp. 
454,   463.] 

The  order  of  the  commission  directed  the 
bringing  of  actions  against  the  appellee  for 
the  wilful  violation  of  the  provisions  of  §  1, 
set  out  above,  and  also  for  an  illegal  dis- 
crimination under  §  11  of  the  act  of  March 
11,  1899,  referred  to  above.  That  section 
forbids  any  discrimination  or  preference  in 
furnishing  cars,  and  requires  equal  facilities 
to  all  under  like  circumstances  and  condi- 
tions. 

By  agreement  of  the  parties,  recited  in 
the  decree  below,  and  repeated  vxlVifcTBsssBar 
randum*  opinion  fA«d  Vj  \Xi^  cNxciaxV.  V^^^i 


BUPREMB  COURT  OP  THE  UNITED  STATES. 


Cot.  Tebic^ 


•Twy  quMtion  was  eliminated  from  the  case 
except  the  constitutionality  of  the  act  of 
1907.  The  issue  for  our  consideration  by 
this  action  of  the  parties  is  very  succinctly 
stated  by  Judge  Treiber,  who  presided  in 
the  circuit  court,  in  these  words: 

'la  the  argument  counsel  agreed  that  the 
only  question  necessary  for  a  final  deter- 
mination of  this  cause  is  the  constitution- 
ality of  the  act  of  the  general  assembly  of 
the  state  of  Arkansas,  Ka  193,  approved 
April  19th,  1907,  entitled,  'An  Act  to  Regu- 
late Freight  Transportation  by  Railroad 
Companies  Doing  Business  in  the  State  of 
Arkansas,'  and,     if    unconstitu- 

tional, that  the  injunction  may  be  made 
perpetual." 
464]     *The  court  then  adds: 

''The  court  holds  that  the  act  is  uncon- 
stitutional upon  two  grounds:  1.  By  the 
last  sentence  of  |  17  it  is  clearly  shown 
that  the  intention  of  the  legislature  was 
to  apply  its  provisions  to  interstate  ship- 
ments as  fully  as  to  intrastate  shipments; 
and  there  is  nothing  in  the  act  to  indicate 
that  the  act  would  have  been  passed  unless 
it  could  thus  be  made  applicable.  This 
is  clearly  an  interference  with  interstate 
commerce,  and  as  this  provision  cannot  be 
disregarded  without  defeating  one  of  the 
main  objects  of  the  act,  it  is  unconstitu- 
tional. 2.  The  requirement  to  furnish  the 
cars  is  absolute,  and  makes  no  exceptions 
for  eases  of  a  sudden  congestion  of  traffic, 
actual  inability  to  furnish  cars  by  reason 
of  their  temporary  detention  in  other  states 
or  in  other  places  within  the  same  state; 
none  for  interference  of  traffic,  occasioned 
by  wrecks,  accidents,  or  strikes.  Houston 
&  T.  0.  R.  Co.  ▼.  Mayes,  201  U.  S.  321, 
60  L.  ed.  772,  26  Sup.  Ct  Rep.  491,  is 
conclusive. 

"For  these  reasons  the  temporary  in- 
junction heretofore  granted  will  be  made 
perpetual  as  to  proceedings  by  defendants 
under  the  act  of  April  19th,  1907,  but  the 
injunction  is  not  to  apply  to  any  acts  by 
defendants  under  any  other  statutes  of  the 
state.  Let  there  be  a  decree  accordingly." 
[162  Fed.  694.] 

Neither  have  counsel  for  appellee  in  this 
eoort  presented  any  question  other  than 
that  of  the  unconstitutionality  of  the  act 
of  1907.  We  shall,  therefore,  for  the  pur- 
poses of  this  case,  assume  that  the  railroad 
eompany  did  fail  and  refuse  to  furnish 
can  as  requested,  and  that  it  also  favored 
a  eoal  company  in  which  it  was  interested, 
and  that  it  rests  its  defense  upon  the  in- 
validity M  the  act  of  1907. 

Hm  attack  upon  that  act  turned  upon 
two  proporitiooa. 
M,  That  ilia  elanae  of  the  17th  section, 

as  iotentioB  that 


the  act  shall  apply  as  well  to  interstate 
shipments  as  to  intrastate  shipments,  and 
that  this  purpose  invalidates  the  whole  act, 
as  there  *i8  nothing  to  justify  the  court [4 6 5 
in  saying  that  the  valid  parts  of  the  act 
would  have  been  passed  without  the  invalid 
parts. 

b.  That  the  requirement  to  furnish  cars, 
found  in  the  1st  section,  is  absolute,  and 
that  no  excuse  arising  from  the  detention 
of  the  company's  cars  upon  other  and  con- 
necting lines  of  railroad  in  and  out  of  the 
state,  nor  for  delays  due  to  sudden  emer- 
gencies, unusual  congestion  of  traffic,  catas- 
trophes, or  other  unavoidable  and  unusual 
conditions  without  fault,  is  a  defense 
against  the  penalty  imposed  for  failure 
to  supply  cars  as  required. 

Coming  first  to  the  clause  in  the  17th 
section,  which  the  court  below  held  in- 
validated the  whole  act: 

That  clause  probably  means  no  more  than 
that  there  shall  be  no  discrimination 
against  demands  for  cars  for  interstate 
shipments.  If,  however,  it  be  construed  as 
extending  the  act  so  as  to  regulate  the 
furnishing  of  cars  for  interstate  shipments, 
it  would  be  invalid  by  reason  of  the  provi- 
sions of  the  Hepburn  amendment  to  the  act 
to  regulate  commerce  of  June  29,  1006 
[B4  Stat,  at  L.  684,  chap.  3691,  U.  S.  Comp. 
Stat.  Supp.  1911,  p.  1288].  Chicago,  R.  I. 
k  P.  R.  Co.  V.  Hardwick  Farmers'  Elevator 
Co.  226  U.  S.  426,  ante,  284,  33  Sup.  Ct. 
Rep.  174. 

The  effect  of  this  upon  the  remainder  of 
the  act  has  not  been  considered  in  the  briefs 
of  appellee,  further  than  to  say  that  in 
Oliver  v.  Chicago,  R.  I.  A  P.  R.  Co.  89 
Ark.  466,  117  S.  W.  238,  decided  pending 
this  appeal,  the  supreme  court  of  the  state 
has  held  the  act  valid  as  including  an 
elaborate  and  workable  scheme  for  the  regu- 
lation of  intrastate  railroad  traffic,  irre- 
spective of  the  invalidity  of  the  clause  re- 
ferred to.  We  shall  therefore  assume  the 
remainder  of  the  act  to  be  valid,  although 
the  clause  in  question  be  regarded  as  in- 
valid. 

Neither  is  the  requirement  of  the  act  as 
to  the  duty  of  furnishing  cars  absolute,  as 
held  by  the  court  below.  That  the  act  upon 
its  face  includes  no  exceptions  or  excuses  is 
not  conclusive  of  its  meaning  and  intent. 
The  case  of  Houston  &  T.  C.  R.  Co.  v.  Mayes, 
201  U.  S.  321,  60  L.  ed.  772,  26  Sup.  Ct.  Rep. 
491,  is  not  ^controlling.  The  dereliction  [466 
there  involved  was  in  the  failure  to  furnish 
cars  for  an  interstate  shipment,  under  a 
Texas  statute  which  required  the  carrier 
to  furnish  cars  upon  six  days'  notice,  with 
a  provision  that  the  law  should  not  "apply 
in  cases  of  strikes  or  other  calamity."  This 
court  eoneluded  that  ths  inclusion  of  a  par- 
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ticular  exception  excluded  all  others,  and 
that  an  absolute  requirement  that  a  rail- 
road shall  furnish  a  certain  number  of  cars 
at  a  specific  day,  regardless  of  every  other 
consideration  "except  strikes  and  other  pub- 
lic calamities/'  amounted  to  a  burden  upon 
interstate  commerce.  The  court  added: 
*'It  makes  no  exception  in  cases  of  a  sud- 
den congestion  of  traffic,  an  actual  inability 
to  furnish  cars  by  reason  of  their  temporary 
and  unavoidable  detention  in  other  states, 
or  in  other  places  within  the  same  state/' 
«tc. 

But  the  penalties  imposed  by  the  act  here 
involved  are  enforceable  only  in  an  action 
at  law,  and  in  such  an  action  the  supreme 
court  of  the  state  has  held  that  such  a 
statutory  provision  is  but  declarative  of 
the  common  law,  and  that  any  reasonable 
excuse  for  a  failure  to  furnish  cars  upon 
the  requirement  of  a  shipper  may  be  in- 
terposed. St.  Louis  Southwestern  H.  Co.  v. 
Clay  County  Gin  Co.  77  Ark.  357,  92  S.  W. 
531 ;  St.  Louis  Southwestern  R.  Co.  v.  State, 
«5  Ark.  311,  122  Am.  St.  Rep.  33,  107 
S.  W.  1180;  Oliver  v.  Chicago,  R.  I.  &  P. 
R.  Co.  89  Ark.  460.  470,  117  S.  W.  238. 
In  the  case  last  cited  the  Arkansas  court 
said  of  this  provision  of  the  act  of  1907, 
that  "the  failure  to  furnish  cars  under  the 
terms  of  the  act  under  investigation  will 
establish  prima  facie  a  breach  of  duty  on 
the  part  of  the  railroad  companies.  This 
will  not  preclude  their  right  to  set  up  such 
defense  as  will  excuse  or  justify  the  fail- 
ure. That  a  fair  division  of  cars  with  in- 
terstate business  made  it  impossible  to  an- 
swer all  demands  made  for  cars  for  intra- 
state business  would  apparently  be  within 
the  limit  of  proper  defenses  in  cases  of  de- 
mands too  unusual  to  be  foreseen;  and, 
46 71  viewed  in  this  *way,  the  act  is  relieved 
of  tiu>  imputation  of  burdening  interstate 
commerce." 

In  the  case  of  St.  Louis  Southwestern  R. 
Co.  y.  State,  cited  above,  the  excuse  for 
failure  to  furnish  cars  upon  the  requirement 
of  a  shipper  was  that  it  was  unable  to  do  so 
because,  while  its  car  equipment  was  ample 
for  all  the  demands  of  its  traffic,  it  had, 
at  the  time  when  it  made  default,  lost 
control  of  a  majority  of  its  cars  through 
the  fact  that  they  had  been  sent  beyond  its 
own  line  in  interstate  commerce,  and  it  had 
been  unable  to  secure  their  prompt  return 
through  the  inefficiency  of  the  rules  and 
regulations  of  the  American  Railway  Asso- 
ciation, of  which  it  was  a  member.  Al- 
though it  appeared  that  00  per  cent  of  all 
the  railroad  companies  in  the  United 
States  were  members  of  that  association  and 
permitted  interchange  of  cars  with  con- 
necting railroads,  and  the  company  was 
powerless  to  correct  the  rules  and  regu- 
37  L.  ed. 


Uitions  of  that  association  or  supervise  their 
enforcement,  the  Arkansas  court  held  that 
the  detention  of  its  cars  upon  other  lines  of 
railroad  in  the  course  of  its  interstate  buai- 
ness  afforded  no  reason  for  its  failure  to 
supply  cars  in  the  particular  case  under 
consideration.  The  case  was  reversed  by 
this  court  (217  U.  S.  136,  147,  54  L.  ed.  698, 
704,  29  L.R.A.(N.S.)  802,  30  Sup.  Ct.  Rep. 
476),  when  the  court,  among  other  things, 
said: 

"As  the  penalty,  which  the  court  sus- 
tained, was  enforced  solely  because  of  its 
conclusion  as  to  the  inefficiency  of  the  rules 
and  regulations  of  the  American  Railway 
Association,  which  governed  90  per  cent  of 
the  railroads  in  the  United  States,  the  court 
was  evidently  not  unmindful  that  the  car- 
rier before  it  was  powerless  of  its  own  mo- 
tion to  change  the  rules  thus  generally  pre- 
vailing, and  therefore  was  necessarily  either 
compelled  to  desist  from  the  interchange  of 
cars  with  connecting  carriers  for  the  pur- 
pose of  the  movement  of  interstate  com- 
merce, or  to  conduct  such  business  with  the 
certainty  of  being  subjected  to  the  penal- 
ties which  the  state  statute  provided  for." 

*And  the  court  further  said:  [468 

"That  the  ruling  of  the  court  below  in- 
volved necessarily  the  assertion  of  power 
in  the  state  to  absolutely  forbid  the  effi- 
cacious carrying  on  of  interstate  commerce, 
or  what  is  equivalent  thereto,  to  cause  the 
right  to  efficiently  conduct  such  commerce 
to  depend  upon  the  willingness  of  the  com- 
pany to  be  subjected  to  enormous  pecuniary 
penalties  as  a  condition  of  the  exercise  of 
the  right." 

The  cases  referred  to  make  it  clear  that 
the  statutory  duty  of  furnishing  cars  upon 
the  reasonable  notice  of  a  shipper  is  not 
absolute,  and  that  the  legislature  did  not 
intend  to  impose  upon  railroad  companies 
the  duty  of  furnishing  cars  to  a  particular 
shipper,  regardless  of  its  equal  duty  to 
other  shippers,  state  and  interstate,  or  to 
a  situation  due  to  some  unusual  and  un- 
avoidable condition  which  made  it  unrea- 
sonable that  it  should  be  penalized  for  non- 
compliance; and  also  that  if,  in  the  admin- 
istration of  the  statute,  a  ruling  is  made  by 
the  state  court  in  respect  to  an  excuse  for 
noncompliance  which  operates  as  a  restraint 
upon  interstate  commerce,  a  Federal  ques- 
tion arises  which  may  be  reviewed  by  this 
court. 

The  conclusion  we  reach  is  that  the  rail- 
road company,  as  the  case  is  presented  by 
the  pleadings,  the  agreement  of  the  parties, 
and  the  ruling  of  the  court  below,  is  mak- 
ing an  effort  to  test  the  constitutionality  of 
the  act  of  1907,  without  showing  that  i^ 
the  opeTaUow  oi  \Xv^  wX.  YDX«t%V»Xfc  ^tsw^- 
merce  \iaa  \)ecu  \\W«X\i  T«BX.t^\Ti^  ^t  Xsoa 
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dened,  or  that  any  defeiue  which  it  may  state  court  that  a  stipulation  in  an  expreat 
haye  for  the  neglect  to  comply  with  the  company's  receipt,  limiting  its  liability  to 
provisions  of  the  act  as  to  furnishing  cars  »n  agreed  or  declared  value,  made  to  ad- 
has  been  or  will  be  denied  by  virtue  of  its  1^^  *^«  ^^^^*  ^"  ^^^^  both  under  the  state 

^M:«.<i4^A«t  ..  ...  ;.ifA*.*.fA  t*:i*^.^      ti^^  **^  *nd  under  the  Carmack  amendment  of 

obligation  as  ail  intersUte  railroad.     The  j^^^  ^      j^^^     3^  g^^    ^^  ^            ^ 

objectiona  which  are  suggested  m  the  bill  ^g^    jj[   g    ^o         Stat.   Supp.    1911,   p. 

are  conjectural  and  academic    The  excuse  1304),  to  the  act  of  February  4,  1887  (24 

made  by  the  bill  for  its  refusal  to  furnUh  stat.  at  L.  379,  chap.  104,  U.  S.  Comp.  SUt. 

the  cars  requested  and  for  its  illegal  dis-  Supp.  1911,  p.  1284),  §  20,  does  not  show 

crimination  were  put  in  issue  by  the  answer  the   lack   of   any    Federal   question   baaed 

and  not  proved.    In  New  York  ex  rel.  Hatch  upon   the   validly   of   such    shipping  con- 

▼.  Reardon,  204  U.  S.  152,  160.  51  L.  ed.  tract  which  may  be  reviewed  in  the  Fed- 

416,  422,  27  Sup.  Ct  Rep.  188,  9  Ann.  Gas.  •'^^  Supreme  Court,  but  must,  at  most,  be 

Jo«   I*  «        'A  regarded  as  a  concession  for.  purposes  of 

730,  It  w  MW!    ,        ^         .          .            .  argument  as  to  a  matter  of  law  which  could 

469]    •"That  unless  the  party  setting  up  the  conclude  no  one,  since  it  did  not  operaU  to 

unconstitutionality  of  the  state  law  belongs  withdraw  the  shippinff  contract  from  the 

to  the  class  for  whose  sake  the  constitution-  case,  nor  its  validity  from  the  court's  oon- 

al  protection  is  given,  or  the  claaa  prima-  sideration. 

rily  protected,  this  court  does  not  listen  to  tFor^other  S-.,-5pAp^l  nnd^Error.  2164- 

his  objections,  *nd  will  not  go  into  imag-  oarriera  -  limiting  liablUty  -  declared 

inary  cases,  notwithstanding  the  seeming  value. 

logic  of  the  position  that  it  must  do  so,  be-  2.  The  shipper's  acceptance  of  an  expreaa 
cauae  if,  for  any  reaaon,  or  aa  against  any  company's  receipt  containing  a  recital  that 
class  embraced,  the  law  is  unconstitutional,  the  company  "is  not  to  be  held  liable  be- 
lt is  void  as  to  all.  Albany  County  v.  yond  the  sum  of  $50,  at  not  exceeding  which 
SUnley,  106  U.  S.  306,  311,  26  L.  ed.  1044,  »um  said  property  is  hereby  valued,  iinlMS 
1049;    Clark    v.   Kansas    City,    176   U.    S.  *  different  value  is  hereinabove  stated,"  is. 

114,  118,  44  L.  ed.  392,  396,  20  Sup.  Ct.  Note.— On  the  general  subject  of  writs  of 

Rep.  284;  Lampasas  v.  Bell,  186  U.  S.  276,  error  from  the  United  States  Supreme  Court 

283,  284,  45  L.  ed.  527,  530,  531,  21  Sup.  to    state    courts — see    notes    to    Martin    v. 

a.  Rep.  368;  Cronin  v.  Adams,  192  U.  S.  Hunter,  4  L.  ed.  U.  S.  97;  Hamblin  v.  West- 

108,  114,  48  L.  ed.  365,  368,  24  Sup.  Ct.  Rep.  «"*  J^^^   |S>-   ^7  ^L.   ed.    U.   S.   267 ;    Re 

219.    If  the  law  is  valid  when  confined  to  Buchanan,  39  L.  ed.  U.  S.  884,  and  Kipley 

...          -  .,         _x     1.  *       Av          _A    'x  ▼•  Illinois,  42  Li.  ed.  u.  o.  OHo. 

the  class  of  the  party  before  the  court,  it  q^  ^^^^  adjudications  of  state  courts  can 

may  be  more  or  less  of  a  speculation  to  ^e  broujjht  up  for  review  in  the  Supreme 

inquire    what    exceptions   the    state    court  Court  of  the  United  Statea  by  writ  of  error 

may  read  into  general  words,  or  how  far  it  to  those  courts — sec  note  to  Apex  Transp. 

may  sustain  an  act  that  partially  faila"  Co.  v.  Garbade.  62  L.R.A.  513. 

This  principle  has  been  applied  in  many  On    how   and    when    questions    must   be 

cases,  among  them:    Turpin  v.  Lemon,  187  ruiscA  and  decided  in  a  state  court  in  order 

U.  S.  51,  60,  47  L.  ed.  70,  74,  23  Sup.  Ct  J?  ™*^^  V*"*^/"*!  *f  iT^i  t""  V^  qM;''"!^!^! 

-D        oA     rrv     1X7*       V          oaL   tt    o    9SA  Suprcmc  Court  of  the  United  States — aee 

Rep.  20;   The  Winnebago,  205  U.  S.  354,  „^^  ^  Mutual  L.  Ins.  Co.  v.  McGrew,  63 

360,  51  L.  ed.  836,  839,  27  Sup.  Ct.  Rep.  j^xiJ^.  33. 

509;  Citizens'  Nat.  Bank  v.  Kentucky,  217  On  what  questions  the  Federal  Supreme 

U.  S.  453,  54  L.  ed.  836,  30  Sup.  Ct.  Rep.  Court  will  consider  in  reviewing  the  judg* 

532;   Southern  R.  Co.  v.  King,  217  U.  S.  ments  of  state  courts — aee  note  to  Miaaouri 

524,  534,  64  L.  ed.  868,  871,  30  Sup.  Ct.  ex  rel.  Hill  v.  Dockery,  63  L.R.A.  571. 

Rep.  594;  Rosenthal  v.  New  York,  226  U.  For  state  sUtutes  regulating  the  liability 

8.  260,  271,  ante,  212,  33  Sup.  Ct.  Rep.  27.  ®'  carriers  with  respect  to  shipmcnte  over 

The  result  ia  that  the  decree  must  be  re-  connecting  lines  as  interference  with  mtor- 

•^.H.^  -«^  ♦k^  -w—  ^^^m^A^A    «»ui.  At^.^  ^^^^  commerce — see  note  to  Shipper  v.  Sea- 

veraed  and  the  caae  remanded,  with  direc-  y^^^  ^.^  ^ine  R.  Co.  7  L.RJl.(N.a)  388. 

tion  to  diamiaa  the  bilL  ^a  ^^  limitation  of  carrier'a  liability  for 

loaa  to  agreed  valuation — aee  note  to  Everett 

V.  Norfolk  &  S.  R.  Co.  1  L.R,A.(N.S.)  986. 

Aa  to  carrier'a  power  to  limit  amount  of 

WBLLB,    FARGO,    &    COMPANT    et    al.,  liability  in  caae  of  negligence  generally— 

Plffa.  in  Err.,  tee  note  to  Ballou  v.  Earle,  14  L.R.A.  4SS. 

▼•  Aa  to  right  to  limit  liability  by  contract 

NEXMAN-MARCUB  COBiPANY.  in  the  abaence  of  negligence — aee  note  to 

Little  Rock  &  Ft.  S.  R.  Co.  v.  Cravena,  18 

(See  S.  C.  Reporter'a  ed.  469-477.)  L.R.A.  527. 

And,  ^nerally,  aa  to  liability  of  connect* 

X^ntup  to  state  court  *  qneetions  review-  ing  carrier  for  loaa  beyond  ita  own  line — eee 

mble^oontXBsion  in  mrgnment,  note  to  Roy  v.  Cheaapeake  &  0.  R.  Co.  SI 

J.  Tb0  eoaeeMBioD  Ip  eaiuu€l'$  Mef  ip  tbt  LJUL(1i3.)  1* 
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wlMre  BO  different  value  wm  declared,  at  | 
madi  a  declaratioii  that  the  value  did  not 
exceed  that  sum  aa  though  bo  stated  upon 
inquiry,  at  contemplated  hy  the  exprese 
oompany's  rules,  and  is  sufficient  to  justify 
the  application  of  the  doctrine  that  such  a 
company,  when  its  rates  are  graduated  by 
value,  may,  under  the  Carma^  amendment 
of  June  29,  1906,  to  the  act  of  February  4, 
1887,  I  20,  limit  iU  liability  for  the  loss 
of  an  interstate  shipment  to  the  agreed  or 

declared  value. 

(For  other  cases,  see  Carriers,  III.  b,  7,  b,  la 
Digest  Sup.  Ct.  1008.1 

[No.  29.] 

Argued  and  submitted  November  6,  1912. 
Decided  February  24,  1913. 

IN  ERROR  to  the  Court  of  Civil  Appeals 
for  the  Fifth  Supreme  Judicial  District 
of  the  State  of  Texas  to  review  a  judgment 
which  affirmed  a  judgment  of  the  County 
Court  of  Dallas  County,  in  that  state, 
against  a  carrier  for  the  full  value  of  an 
undelivered  interstate  shipment,  notwith- 
standing a  stipulation  limiting  the  carrier's 
liability  to  a  declared  value.  Reversed  and 
remanded  for  further  proceedings. 

See  same  case  below,  —  Tex.  Civ.  At>p. 
— ,  126  S.  W.  614. 

The  facts  are  stated  in  the  opinion. 

Mr.  Cliarles  W.  Plerson  argued  the 
cause,  and,  with  Mr.  William  W.  Green, 
filed  a  brief  for  plaintiffs  in  error: 

The  contract  upon  which  plaintiff  sued 
and  was  permitted  to  recover  involved  a 
violation  of  the  Elk  ins  act.  The  contract 
therefore  was  invalid,  and  no  action  can  be 
maintained  for  a  breach  thereof. 

Chicago  &  A.  R.  Co.  v.  Kirby,  225  U.  8. 
156,  66  L.  ed.  1033,  32  Sup.  Ct.  Rep.  648; 
Ellison  V.  Adams  Exp.  Co.  245  111.  410,  — 
L.R.A.(N.8.)   — ,  92  N.  E.  277. 

There  is  nothing  in  the  case  of  Pennsyl- 
vania R.  Co.  V.  Hughes,  191  U.  8.  477,  48 
L.  ed.  268,  24  Sup.  Ct  Rep.  132,  inconsistent 
with  the  position  above  taken. 

Mr.  Rhodes  8.  Baker  submitted  the 
cause  for  defendant  in  error: 

It  being  conceded  that  the  limitation  of 
liability  contained  in  the  receipt  is  void  as 
such,  and  it  appearing  that  no  contract  vio- 
lative of  the  interstate  conunercc  act  was 
ever  made,  the  shipper's  right  to  compensa- 
tion for  the  value  of  the  lost  merchandise  is 
unobstructed. 

Wells,  F.  k  Co.  V.  Neiman-Marcus  Co.  — • 
Tex.  Civ.  App.  — ,  126  8.  W.  614. 

The  enforcement  of  the  judgment  of  the 
state  court  would  not  compel  the  defendant 
In  error  to  violate  any  acts  of  Congress 
regulating  interstate  commerce.  The  judg- 
ment does  nat^  titber  direotfy  or  iBdireeily, 
0T  JU  ed. 


compel  a  departure  from  the  tariff  ratea,  or 
a  discrimination  in  the  matter  of  valuation. 
On  the  contrary,  it  enforces  the  statutory 
duty  of  the  carrier  to  make  settlement  with 
tha  shipper  upon  a  basis  of  actual  values, 
without  discount  or  immunity  under  the 
void  and  illegal  exemptions  in  the  receipt 
given  to  the  shipper. 

Pennsylvania  R.  Co.  v.  Hughes,  191  U.  8. 
477,  48  L.  ed.  268,  24  Sup.  Ct.  Rep.  132; 
Kissenger  v.  Fitzgerald,  162  N.  C.  247,  67 
8.  E.  688;  Texas  &  P.  R.  Co.  v.  Mugg;  202 
U.  8.  242,  60  L.  ed.  1011,  26  Sup.  Ct.  Rep. 
628. 

The  issue  of  fraud  does  not  present  a  Fed- 
eral question,  and,  moreover,  as  a  debatable 
issue  here,  has  been  foreclosed  by  the  de- 
cision adverse  to  it  in  the  state  courts  em- 
powered to  resolve  issues  of  facts.  Abun- 
dant justification  exists  under  the  appli- 
cable authorities. 

Southern  P.  Co.  v.  Anderson,  26  Tex.  Civ. 
App.  618,  63  8.  W.  1023;  International  k  G. 
N.  R.  Co.  V.  Vandeventer,  48  Tex.  Civ.  App. 
366,  107  8.  W.  660;  Pacific  Exp.  Co.  v. 
Hertzberg,  17  Tex.  Civ.  App.  100,  42  a  W. 
795;  Head  v.  Pacific  Exp.  Co.  —  Tex.  Civ. 
App.  — ,  126  8.  W.  683;  Bynum  v.  Preston, 
69  Tex.  291,  5  Am.  St.  Rep.  49,  6  8.  W.  428; 
St.  Louis  Southwestern  R.  Co.  v.  Mdntyre, 
36  Tex.  Civ.  App.  399,  82  8.  W.  346. 

Where  the  state  court  determined  a  case 
involving  railroad  rates  on  tha  hypothesis 
conceded  by  the  counsel  on  both  sides,  that 
the  rate  waa  one  of  a  lawful  schedule,  duly 
filed  and  published,  etc.,  the  contention  that 
the  rate  was  not  so  filed  and  published,  and 
therefore  was  not  a  legal  rate.  Is  not  open  in 
this  court. 

Texas  &  P.  R.  Co.  v.  Abilene  Cotton  Oil 
Co.  204  U.  8.  426,  611^  ed.  553,  27  Sup.  Ct. 
Rep.  360,  9  Ann.  Cas.  1076. 

Mr.  Justice  liurton  delivered  the  opin- 
ion of  the  court: 

Action  by  a  shipper  against  an  express 
company  to  recover  for  the  loss  of  a  padcage 
of  furs  shipped  from  New  York  to  Dallas, 
Texas,  and  never  delivered. 

The  receipt  executed  by  the  express  com- 
pany contained  a  clause  exempting  it  from 
loss  or  damage  not  due  to  its  fraud  or  neg- 
ligence, and  providing  that  It  should  In  no 
event  be  held  liable  "beyond  the  sum  of 
$60,  at  not  exceeding  which  sum  said  prop- 
erty is  hereby  valued,  unless  a  different 
value  is  hereinabove  stated."  No  different 
value  was  declared.  The  package  weighed 
7  pounds.  It  contained  furs  inclosed  In  a 
paper  box  which  was  securely  wrapped  and 
tied  with  cord. 

The  defendants  in  ^rtot  ^^i«t%  ^^MRi^^to^ 

to  prove  Uiat  \Ibe  aol^nX  '^i^^fc  ^1  ^^  ^w*^ 

was   1400.     TlViiJt  \:bA  wsiMX«Mtt%  Vk^H.  '^a 
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their  shipping  office  an  express  book  con- 1 
talning  blank  express  receipts.  One  oC  these  j 
was  filled  out  in  their  office  by  their  ship- 
ping clerk.  When  the  wagon  of  the  express 
company  called  at  the  office,  the  agent 
signed  the  receipt,  and  the  package  was 
delivered  to  him  by  a  boy  assistant  to  the 
■hipping  clerk.  No  questions  wereasked  as  to 
the  value,  and  no  value  declared  other  than 
as  shown  in  the  receipt.  It  was  also  shown 
474]  *that  the  clerk  who  wrapped  and 
marked  the  package  did  not  know  the  value, 
and  had  no  actual  knowledge  of  the  gradu- 
ated rates  of  the  express  company,  and  that 
he  had  had  nothing  to  do  with  the  selling 
or  buying  of  the  furs.  One  of  the  con- 
signors, Abraham  Jacobson,  sold  the  furs 
personally  and  testified  as  to  their  value. 
He  testified  that  he  knew  that  if  the  value 
had  been  declared  to  be  $400,  the  express 
rate  would  have  been  higher,  and  that  if 
no  value  was  especially  declared,  they  would 
be  carried  under  the  express  rate  applying 
to  a  package  valued  at  not  in  excess  of  $50. 

There  was  put  in  evidence  the  table  of 
graduated  rate  sheets  on  file  with  the  In- 
terstate Commerce  Commission.  These 
showed  that  the  rates  were  graduated  by 
weight  and  value.  The  rate  from  New  York 
to  Dallas  upon  a  package  weighing  between 
5  and  7  pounds,  and  valued  at  not  over 
$50,  WM  $1,  which  was  the  rate  applicable 
to  and  charged  upon  the  package  in  ques- 
tion. If  the  value  had  been  declared  at 
$400,  tha  rate  would  have  been  increased 
IS  cents  for  each  additional  $100  of  value. 

One  of  the  provisions  of  the  filed  tariff 
sheets  dontained  this  direction:  ''Always 
ask  shipper  to  declare  the  value,  and  when 
given  insert  it  in  the  receipt,  mark  it  on 
the  package,  and  enter  amount  on  waybill. 
If  shipper  refuses  to  state  value,  write  or 
stamp  on  the  receipt,  'Value  asked  and  not 
given.'  * 

A  jury  was  waived,  and  there  was  a  judg- 
ment for  tha  plaintiff  below  for  the  full 
value  of  the  package. 

The  contract  of  shipment,  including  the 
clause  for  the  limitation  of  any  recovery 
in  case  of  loes  or  negligence,  is  substantially 
like  the  contract  upheld  in  Adams  Exp.  Co. 
V.  Croninger,  226  U.  S.  401,  ante,  314,  33 
Sup.  Ct.  Rep.  148.  To  take  this  case  with- 
out the  controlling  infiuence  of  that  case, 
counsel  say  that  no  Federal  question  based 
upon  the  validity  of  the  shipping  eontrsct 
4  7  ft] was  raised  in  the  state  court,  and  *for 
this  thej  rely  upon  a  paragraph  in  the  brief 
of  oae  of  the  counsel  for  the  express  company, 
filed  in  the  court  below,  in  which  it  is  said : 
"For  the  purpoas  of  this  case,  we  are  Will- 
ie to  concede  that  said  provision,  in  so 
fmr  MB  it  Umitt  the  liMbiUtieM  of  the  com- 
j/mv  iSsr  4M(  ir  woid  boik  oadar  a  ctatatt 


of  the  state  of  Texas,"  and  under  the  pr^ 
visions  of  tl:c  Carmack  amendment  ot  $  :S0 
of  the  act  to  regulate  commerce  of  June  29, 
1906  [34  Stat,  at  L.  593,  chap.  3591,  U.  & 
Comp.  Stat.  Supp.  1911,  p.  1304]. 

That  such  a  clause  may  be  void  under 
the  legislation  of  Texas  may  be  true.  But 
that  it  is  valid,  if  fairly  made  for  the  pur- 
pose of  applying  to  the  shipment  the  lower 
of  the  two  rates  based  upon  valuation,  is 
not  now  an  open  question.  Adams  Exp. 
Co.  V.  Croninger,  cited  above. 

That  case  had  not  been  decided  when  this 
case  was  heard  in  the  state  court,  and  there 
was  much  diversity  of  opinion  as  to  the 
meaning  of  that  section  when  counsel  made 
the  concession.  At  most  it  was  a  concession 
for  purposes  of  argument  as  to  a  matter  of 
law,  and  could  not  conclude  anyone,  since 
it  did  not  operate  to  withdraw  the  shipping 
contract  from  the  case,  nor  its  validitv  from 
the  court's  consideration. 

It  is  undoubtedly  true  that  the  principal 
defense  upon  which  the  defendants  seem  to 
have  relied  in  the  state  court  was,  that  by 
intentional  misrepresentation  the  plaintiff 
had  obtained  a  rate  based  upon  a  valuation 
of  $50,  and  that  they  had  thereby  secured 
transportation  of  the  property  for  which 
they  sue  at  a  less  rate  than  that  named 
in  the  tariffs  published  and  filed  by  the 
carrier,  as  required  by  the  acts  of  Congress 
regulating  commerce,  and  thus  obtained  an 
illegal  advantage  and  caused  an  illegal  dis- 
crimination forbidden  by  the  acts  referred 
to.  But  this  defense  rested  upon  the  mis- 
representation as  to  real  value  declared 
only  in  the  carrier's  receipt,  and  therefore 
involved  the  consequence  of  the  undervalua- 
tion by  which  an  unlawful  rate  had  been 
obtained.  The  question  at  last  would  be. 
Shall  the  shipper  or  owner  recover  nothing 
'because  of  that  misrepresentation.  or[47ti 
only  the  valuation  declared  to  obtain  the  rate 
upon  which  the  goods  were  carried?  The 
latter  would  seem  to  be  the  more  reasonable 
and  just  consequence  of  the  estoppel.  The 
ground  upon  which  the  validity  of  a  limita- 
tion upon  a  recovery  for  loss  or  damage 
due  to  negligence  depends  is  that  of  estoppel. 

But  it  is  a  mistake  to  assume  that  the 
company  did  not  rely  upon  the  stipulation 
limiting  a  recovery  in  case  of  loss  or  dam- 
age to  the  value  agreed  upon  or  declared. 
In  the  12th  paragraph  of  its  answer  it  as- 
serted that,  if  liable  at  all,  its^liabUity 
"should  be  limited  to  $50,  as  provided  in 
said  contract  of  shipment,  which  $50  has 
heretofore  been  tendered  to  plaintiff."  By 
its  8th  and  9th  assignments  of  error  in  the 
court  of  civil  appeals,  error  was  assigned 
upon  the  refusal  of  the  trial  court  to  hold 
that  the  defendants  in  error  were  estopped* 
*  by  thft  valuaUoA  dM\»x%d«  to  recover  ukf 


1912. 


BRADLEY  v.  RICHMOND. 


476,  477 


amount  in  excess  of  $50.  The  court  of  civil 
appeals,  while  not  in  express  terms  denying 
the  validity  of  such  a  stipulation  limiting 
recovery,  did  so  in  effect,  for  it  seems  to 
have  placed  its  judgment  of  affirmance  upon 
the  rule  requiring  the  company's  agents  to 
ask  the  shipper  to  declare  the  value,  and  if 
no  value  is  stated,  that  the  package  should 
be  stamped,  "Value  asked  and  not  given." 
This  was  not  done.  Therefore,  said  the 
court,  '*the  company's  agent  failed  to  per- 
form a  plain  duty  .  .  .  and  it  is  in  no 
attitude  to  complain  that  the  shipper  did 
not  state  the  value." 

But  the  shipper,  in  accepting  the  receipt 
reciting  that  the  company  "is  not  to  be 
held  liable  beyond  the  sum  of  $50,  at  not 
exceeding  which  sum  said  property  is  here- 
by valued,  unless  a  different  value  is  here- 
inabove stated,"  did  declare  and  represent 
that  the  value  did  not  exceed  that  sum,  and 
did  obtain  a  rate  which  he  is  to  be  assumed 
to  have  known  was  based  upon  that  as  the 
actual  value.  There  is  no  substantial  dis- 
477]tinction  between  *a  value  stated  upon 
inquiry,  and  one  agreed  upon  or  declared  vol- 
untarily. The  rate  of  freight  was  based 
upon  the  valuation  thus  fixed,  and  the  lia- 
bility should  not  exceed  the  amount  so 
made  the  rate  basis.  Hart  v.  Pennsylvania 
R.  Co.  132  U.  S.  331,  338,  28  L.  ed.  717, 
720,  5  Sup.  Ct  Rep.  151. 

Judgment  reversed,  and  remanded  for  fur- 
ther proceedings  not  inconsistent  with  this 
opinion. 


F.   S.    BRADLEY,   Trading   as   Bradley   & 
Co.,  Plff.  in  Err., 

V. 

CITY  OF  RICHMOND. 

(See  S.  C.  Reporter's  ed.  477-486.) 

Constitutional  law  —  delegation  of  pow- 
er—local authorities. 

1.  A  state  is  not  forbidden  by  U.  S. 
Const.,  14th  Amend.,  to  delegate  either  to 
a  municipal  council,  or  to  a  board  ap- 
pointed for  that  purpose,  the  power  to  di- 
vide businesses  or  occupations  carried  on 
in  the  city  into  classes  or  subclasses,  and 
prescribe  the  tax  to  be  paid  by  the  mem- 
bers of  each  class. 

[For  other  cases,  see  ConstitntioDal  Law,  III. 
b,  3,  in  Digest  Sap.  Ct.  1908.] 

Constitutional  law  —  due  process  of 
law  —  equal  protection  of  the  laws  — 
mnnicipal  license  tax. 

2.  There  is  no  want  of  due  process  of  law. 


nor  any  denial  of  the  equal  protection  of 
the  laws,  in  the  scheme  of  a  municipal  ordi- 
nance for  licensing  occupations,  which  de- 
fines the  occupations  to  be  subjected  to  the 
tax,  and  prescribes  a  maximum  and  mini- 
mum limitation  as  to  the  amount  of  the 
tax,  dependent  upon  the  classification  into 
thirteen  classes,  which  is  primarily  to  be 
made  by  the  finance  committee  of  the  com- 
mon council  after  notice  and  hearing,  an 
appeal  to  the  full  council  from  the  final 
action  of  the  committee  being  permissible. 
[  For  other  cases,  see  Constitutional  Law,  IV. 
a,  5.  e;  IV.  b,  7,  in  Digest  Sup.  Ct.  1908.] 

Error  to  state  oonrt  —  who  may  raise 

Federal  question. 

3.  One  who  has  not  availed  himself  of  the 
opportunity  to  appear  and  be  heard  upon 
the  question  of  classification  which  is  af- 
forded by  a  municipal  ordinance  providing 
for  the  licensing  of  occupations  is  not  in  a 
position  to  urge  upon  the  Federal  Supreme 
Court,  upon  writ  of  error  to  a  state  courts 
that  he  has  been  unjustly  and  illegally  dis- 
criminated against  in  the  actual  operation 
of  the  ordinance,  in  that  he  has  been  classi- 
fied in  such  a  manner  as  to  subject  him  and 
his  business  to  a  higher  tax  as  a  condition 
of  issuing  to  him  a  license  than  that  re- 
quired of  many  others  in  the  same  business. 
[For  other  cases,  see  Appeal  and  Brror,  III. 

d.  9,  1,  in  Digest  Sop.  Ct  1908.] 

[No.  38.] 

Submitted  November  6,  1912.    Decided  Feb- 
ruary 24,  1913. 

IN  ERROR  to  the  Supreme  Court  of  Ap- 
peals of  the  State  of  Virginia  to  reTiew 
a  judgment  which  affirmed  a  conviction  in 
the  Hustings  Court  of  the  City  of  Rich- 
mond for  the  violation  of  an  ordinance  for- 
bidding the  carrying  on  of  the  business  of 
a  private  banker  without  a  license.  Af- 
firmed. 

See  same  case  below,  110  Va.  021,  66  8. 
E.  872. 

The  facts  are  stated  in  the  opinion. 

Mr.  I.  Henry  Harris  submitted  the 
cause  for  plaintiff  in  error: 

The  guaranty  of  the  Constitution  prohib- 
its laws  which  are  capable  of  being  exercised 
arbitrarily  and  with  discrimination  and  un- 
justly, and  without  regard  to  legal  discre- 
tion. 

Yick  Ho  V.  Hopkins,  118  U.  S.  356,  SO  L. 
ed.  220,  6  Sup.  Ct.  Rep.  1064;  Gulf,  C.  k 
S.  F.  R.  Co.  ▼.  Ellis,  165  U.  S.  150,  41  L.  ed. 
666,  17  Sup.  Ct.  Rep.  255;  Connolly  ▼. 
Union  Sewer  Pipe  Co.  184  U.  8.  540,  46  L. 


Note. — ^As  to  the  limit  of  license  fees— see 
note  to  State  ex  rel.  Toi  v.  French,  30  L.R.A. 
415. 

As  to  gradation  of  license  fees  according 
to  extent  of  business — see  note  to  Clark  ▼. 
Titusville,  46  L.  ed.  U.  S.  569. 

On  the  right  to  grtde  lieenMe  tazea  ao- 
ST  If.  ed. 


cording  to  volume  of  business  or  the  amount 
of  capital  involved — see  note  to  Salt  Lake 
City  V.  Christensen  Co.  17  L.R.A.(N.S.)  898. 
As  to  who  may  raise  objection  that  a 
statute  contains  an.  uiicoiyBl\VQX.S.^^^  ^^sbr 
crimmatioik — ^ftcft  iio\A  Vi  "^^a^ja.  -^ .  "^^a^j^^  tSL 
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•d.  S79,  82  Sup.  Ct  Bep.  431 ;  Bell'i  Gap. 
R.  Co.  T.  Pemiiflvuiik,  134  U.  8.  232,  237, 
U  L.  ed.  8S2,  8S5,  10  Sup.  Ct.  Rep.  S33; 
UortoD  T.  Muon,  111  Gk  162,  GO  L.It^. 
485,  38  S.  E.  627;  EiclimoDd  v.  Model  Stum 
iMBirj,  111  Vft.  7G8,  «»  &  E.  0S2;  Cotting 
V.  K»iiaM  Cify  Stock  Tudi  Co.  (Cotting  v. 
Oodud)  lU  U.  S.  79,  4«  L.  ed.  08,  n  Snp. 
CL  Rep.  80. 

Mr.  H.  R.  PoIUrd  lubmitted  the  C«um 
fof  dtfenduit  in  error : 

Where  the  loundiieM  of  a  Federal  ques- 
tion (o  eleartj  Appears  from  previous  deci- 
sions as  to  foreclose  the  subject  and  leKve 
no  room  for  eontrovers;,  a  vrit  of  error 
awarded  from  a  court  of  last  resort  of  a 
•tate  to  this  court  will  be  dismissed  for 
waDt  of  Jurisdiction. 

Hannu  Diatillinf  Co.  v.  Baltimore,  216 
U.  B.  28B,  888,  04  L.  ed.  482,  483,  30  Sup. 
CL  Rep.  320. 

Similar  prOTtsion*  in  state  statutes  im- 
posing taxea  and  in  ordinances  of  inunici- 
palitiea  imposing  municipal  taxes  havs  been 
r^Matedly  under  review  in  this  honorable 
eonrt  on  substantially  the  same  charge  of 
nneonstitntionaHt;  as  that  preferred  and 
Krged  here  and  now. 

Kentucky  R.  Tax  Cases,  IIS  U.  8.  321,  29 
L.  ed.  414,  e  Sup.  Ct.  Sep.  S7;  Clark  t. 
TitauTille,  184  U.  8.  329,  40  L.  ed.  SOS,  22 
Sup.  Ct.  Rep.  382;  Magoun  t.  Illinois  Trust 
ft  Sar.  Bt«ik,  170  V.  B.  263,  29S,  48  L.  ed, 
1037,  1048,  18  Sup.  Ct.  Rep.  GS4;  Qundling 
T.  Chicago,  177  U.  B.  183, 186,  44  L.  ed.  720, 
7E7,  20  Sup.  Ct.  Rep.  033;  Southwestern  Oil 
Co.  T.  Texas,  217  U.  8.  114,  S4  L.  ed.  088, 
30  Sup.  Ot.  Rep.  496;  Bell's  Qap  R.  Co.  v. 
Pennsylrania,  134  U.  8.  232,  237,  33  L.  ed. 
898,  S9S,  10  Sup.  Ct.  Rep.  633;  Brown- 
Foman  v.  Kentucky,  217  U.  8.  003,  673,  04 
L.  ed.  883,  887,  30  Sup.  Ct.  Rep.  678;  Heath 
k  U.  Mfg.  Co.  T.  Worst,  207  U.  S.  338,  364, 
02  L.  ed.  230,  243,  88  Snp.  Ct.  Rep.  114; 
Noble  SUte  Bank  t.  Haskell,  819  V.  S.  104, 
08  L.  ed.  112,  32  L.R.A.(N.B.)  1002,  31  Sup. 
Ct.  Rep.  188,  Ann.  Cas.  1012  A,  487;  Engel 
T.  OValley,  219  U.  S.  128,  OS  L.  ed.  128,  31 
Sup.  Ct.  R^.  190;  New  York  ez  rel.  Lieber- 
man  v.  Van  De  Carr,  199  U.  S.  GG2,  601,  00 
L.  ed.  300,  310,  20  Sup.  Ct.  Rep.  144; 
Br«dnax  t.  Missouri,  219  U.  8.  28S,  294,  6S 
L.  ed.  819,  224,  31  Sup.  Ct.  Sep.  238;  Red 
"0"  Oil  Mfg.  Co.  T.  Board  of  Agriculture, 
£22  0.-8.  880,  SO  L.  ed.  240,  32  Snp,  Ct.  Rep. 
182  i  Quid  T.  Richmond,  23  Qratt.  484,  14 
Am.  Rep.  139;  Norfolk  &  W.  E.  Co.  r. 
SntTolk,  103  Va.  499,  49  8.  E.  068. 

Tb«  eontantious  now  advanced  are  wholly 
without  aerit  and  therefore  do  not  require 
tarihn  argnment. 
OaJd  T.  BSahmiaid,  23  Oratl  «H  14  Am. 


Rep.  139;  Western  U.  Teleg.  Co.  t.  OoddJn, 
94  Va.  616,  27  8.  E.  429;  Wright  r.  Sill,  2 
Black,  044.  640,  17  L.  ed.  333;  MinnesoU 
Min.  Co.  V.  National  Min.  Co.  3  Wall.  332, 
334,  18  L.  ed.  42,  43;  King  v.  Portland,  184 
U.  S.  04,  70,  40  L.  sd.  434,  430,  22  Sup.  OL 
Rep.  290;  Home  Teleg.  &  Teleph.  Co.  t.  Los 
Angeles,  211  U.  S.  206,  881,  S3  L.  ed.  170, 
180,  29  Snp.  Ct.  Rep.  SO;  Illinois  C.  R.  Co.  *. 
Kentucky,  218  U.  S.  G61,  601,  64  L.  ed.  1147, 
1160,  31  Sup.  Ct.  Rep.  96;  King  v.  West 
Virginia,  210  U.  B.  92,  100.  04  L.  ed.  390, 
401,  30  Sup.  Ct.  Rep.  226;  Iowa  v.  Rood,  187 
U.  8.  87,  92,  47  L.  ed.  80,  89,  23  Sup.  Ct. 
Rep.  49 ;  Equitable  Life  Assur.  Soe.  v. 
Brown,  187  U.  8.  308,  314,  47  L.  ed.  190, 
193,  23  Sup.  Ct.  Rep.  123;  Qring  t.  Ives,  222 
U.  S.  3flS,  06  L.  ed.  230,  32  Sup.  Ct.  Rep. 
107;  Louisville  &  N.  R.  Co.  v.  Melton,  218 
U.  S.  30,  64  L.  ed.  021,  —  ULA.(N5.)  — . 
30  Sup.  Ct  Rep.  670. 

The  ordinance  ot  the  city  of  Richmond,  im- 
posing a  license  tax  upon  the  plaintiff  in 
error,  is  not  void  as  in  violation  of  the  14th 
Amendment  to  the  Constitution  of  ths 
United  SUtes. 

State  V.  Griffith,  S3  Conn.  1,  74  Atl.  1008; 
Gundling  v.  Chicago,  177  U.  S.  183,  188,  44 
L.  ed.  T29,  728,  20  Sup.  Ct.  Rep.  633;  Ger- 
man Alliance  Ins.  Co.  v.  Hale,  219  U.  S.  307, 
318,  SSL.  ed.  229,  236,  31  Sup.  Ct.  Rep.  240; 
New  York  ex  rel.  Lieberman  *.  Van  De  Carr, 
199  U.  8.  662,  603,  SO  L.  ed.  306,  311,  20  Sup. 
Ct.  Rep.  144;  Connolly  v.  Union  Sewer  Pipe 
Co.  184  U.  S.  040,  46  L.  ed.  079,  22  Sup.  Ct. 
Rep.  431 ;  Southwestern  Oil  Co.  v.  Texas,  217 
U.  S.  114,  64  U  ed.  088,  30  Sup.  Ct  Rep. 
490. 

*Mr.  Justice  Imrtou  delivered  the[4S0 
opinion  of  the  court: 

Plaintiff  in  error  was  convicted  in  the 
hustings  court  ot  Richmond  for  the  viola- 
tion of  an  ordinance  forbidding  the  carry- 
ing on  ot  the  business  of  s  "private  bank- 
er" without  a  license.  This  judgment  was 
aHlrmed  by  the  supreme  court  ot  the  state. 

Numerous  objections  to  the  ordinance  and 
to  the  tax,  arising  under  the  law  and  Con- 
stitution of  the  state,  were  decided  adverse- 
ly to  tbe  plaintiff  in  error.  With  these  we 
have  no  concern.  The  case  comes  here  upon 
the  claim  made  In  the  state  court,  and  de- 
nied, that  ths  ordinance  denies  both  the 
equal  protection  at  the  law  and  due  process 
as  guaranteed  by  the  14th  Amendment 

The  ordinance  in  question  requires  all 
persons  desiring  to  pursue  certain  businesses 
and  occupations  to  pay  a  special  license 
tax  for  the  privilege  ot  prosecuting  such 
business.  Many  pursnlts  are  named,  among 
them  real  estate  agents,  eommission  mer- 
ohaata,  broker*,  ftostiansen,  private  bank- 
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en,  tie.  The  penons  required  to  pfty  laeh 
•pc^dal  license  tax  are  to  be  diyided  by  the 
flnanoe  committee  of  the  city  council  into 
thirteen  claeses.  The  amount  required  to 
be  paid  by  each  claas  it  at  follows:  Firat 
class,  $800;  second  class,  $600;  third  class, 
$400;  fourth  class,  $300;  fifth  class,  $250; 
and  so  on  in  decreasing  amounts  to  the 
thirteenth  class,  which  is  required  to  pay 
only  $10.  This  classification  by  the  finance 
committee  is  to  be  made  with  the  adTice 
and  assistance  of  "the  commissioner  of  reve- 
nue, the  city  tax  collector,  or  any  city  offi- 
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cer. 

The  tax  imposed  is  not  merely  an  exer- 
cise of  the  police  power  regulating  a  busi- 
ness, but  is  a  tax  assessed  as  a  condition 
upon  which  the  license  issues.  Though  it 
fulfils  the  double  function  of  both  regulat- 
ing the  business  and  producing  revenue,  it 
was  fully  authorized  by  the  law  of  the  state, 
as  adjudged  by  the  very  judgment  under 
481]review.  •Gundling  v.  Chicago,  177  U. 
8.  183,  189,  44  L.  ed.  725,  729,  20  Sup.  Ct. 
Rep.  633.  Since  the  purpose  of  the  stat- 
ute is  double,  it  is  plain  that  to  exact  the 
same  amount  from  each  person  or  firm  sub- 
ject to  the  tax  might  result  in  inequality 
of  burden  under  like  circumstances  and  con- 
ditions. Therefore  it  was  that  the  ordi- 
nance provided  for  a  division  into  classes, 
those  in  each  class  paying  the  same  tax. 

The  objection  to  the  ordinance  does  not 
grow  out  of  any  contention  that  there  may 
not  exist  just  and  reasonable  distinctions 
justifying  a  greater  tax  upon  some  of  these 
persons  or  firms  engaged  in  doing  what 
is  called  a  "private  banking"  business  than 
upon  others  engaged  in  the  same  general 
business ;  but  arises  from  the  fact  that  the 
law  provides  no  rule  by  which  some  are 
to  be  placed  in  one  class  and  some  in  an- 
other. An  ordinance  which  commits  to  a 
board,  committee,  or  single  official  the  pow- 
er to  make  an  arbitrary  classification  for 
purposes  of  taxation  would  meet  neither 
the  requirement  of  due  process,  nor  that  of 
the  equal  protection  of  the  law. 

But  this  ordinance  does  not  authorize 
any  arbitrary  classification,  nor  could  the 
state  or  the  council  legally  confer  or  exer- 
cise arbitrary  power  in  classifying  for  the 
purpose  of  either  regulating  or  licensing  or 
taxing.  The  guaranty  of  tiie  14th  Amend- 
ment would  forbid. 

But  whether  the  power  of  elasilfying  be 
exercised  by  the  state  directly  or  by  a  city 
council  authorized  to  require  the  payment 
of  such  a  tax  as  a  condition  to  the  issu- 
ance of  a  license,  it  is  at  last  the  exercise 
of  legislative  discretion,  and  is  subject,  in 
either  case,  to  the  guaranty  referred  to. 

But  when  the  matter  concerns  the  deter- 
mination of  th0  bujioMS  or  occupation 
P7  L.  eOf 


which  may  be  required  to  take  out  a  lioenaa 
and  pay  a  tax  as  a  condition  of  obtaining 
such  a  license,  the  power  of  the  state  Is 
subject  to  no  limitations,  save  those  found 
in  the  guaranty  of  due  process  and  the 
equal  protection  of  the  law.  In  the  present 
instance,  the  state  has  delegated  this  power 
of  selecting  the  businesses  *and  oceu-[489 
pations  carried  on  within  the  city  of  Rich- 
mond, and  of  dividing  them  Into  classes 
and  determining  the  amount  of  the  tax  to  be 
paid  by  the  members  of  each  class.  The 
state  supreme  court  has  decided  that  there 
can  be  no  objection  under  the  Constitution 
of  the  state  to  such  delegation.  Neither 
do  we  see  any  reason  under  the  14th  Amend- 
ment why  the  state  may  not  delegate  to 
either  the  council  of  the  city  or  to  a  board 
appointed  for  that  purpose  the  power  to 
divide  such  occupations  or  privileges  into 
classes  or  subclasses,  and  prescribe  the  tax 
to  be  paid  by  the  members  of  each  iueh 
class.  Gundling  v.  Chicago,  177  U.  8.  183, 
44  L.  ed.  725,  20  Sup.  Ct.  Rep.  699;  Fischer 
V.  8t  Louis,  194  U.  S.  361,  372,  48  L.  od. 
1018,  1024,  24  Sup.  Ct.  Rep.  673;  New  York 
ex  rel.  Ideberman  v.  Van  De  Carr,  190  U. 
8.  552,  560,  50  L.  ed.  905,  310,  26  Sup.  Ct. 
Rep.  144.  In  the  case  last  cited,  this  court 
said: 

"That  this  court  will  not  interfere  be- 
cause the  states  have  seen  fit  to  give  ad- 
ministrative discretion  to  local  boards  to 
grant  or  withhold  licenses  or  permits  to 
carry  on  trades  or  oceupations,  or  perform 
acts  which  are  properly  the  subject  of  reg- 
ulation in  the  exercise  of  the  reserved  power 
of  the  states  to  protect  the  health  and  safety 
of  its  people,  there  can  be  no  doubt." 

That  this  ordinance  does  not  contemplate 
any  arbitrary  discrimination  between  the 
persons  or  firms  subject  to  the  license  tax 
is  evident  from  the  direction  that  they  shall 
be  divided  into  thirteen  classes,  the  mem- 
bers of  each  class  to  psy  the  particular 
amount  named  as  a  condition  to  the  issu- 
ance of  a  license.  It  is  also  evident  from 
the  provisions  in  respect  of  notice,  right 
to  be  heard,  and  a  right  to  a  review  by 
the  council  itself.  These  are  obvious  guards 
against  unjust  and  capricious  inequalities. 

The  authority  to  classify  is  given  to  the 
finance  committee  of  the  city  council.  That 
was  a  committee  of  eleven  members  of  a 
city  council  composed  of  forty  members. 
The  ordinance  required  this  committee  to 
make  a  tentative  classification  with  the  ad- 
vice and  assistance  of  certain  city  officials 
supposed  to  be  acqukinted  with  the  general 
*sub jeet.  When  made,  the  classification  [488 
is  required  to  be  filed  in  the  ofiloe  of  the  city 
auditor  for  public  inspection.  The  auditor 
is  then  requiTed  \jfi  ^^  tl^q^  ^\fs<\^  >2«^ 
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ment  la  so  filed  in  hit  office  for  examina- 
tion, and  that  all  persons  affected  may  be 
heard  by  the  finance  committee  at  times 
and  places  specified.  From  the  final  classi- 
fication made  by  the  committee  the  ordi- 
nance permits  any  aggrieved  person  to  ap- 
peal to  the  full  city  council  and  there  ob- 
tain a  review. 

But  it  is  said  that,  after  all,  there  is  no 
security  that  the  city  council  will  not,  in 
the  end,  approve  of  a  scheme  of  classifica- 
tion operating  most  unjustly.  The  same 
objection  might  be  made  with  reference  to 
any  tribunal  required  to  determine  such  a 
matter.  The  presumptions  which  must  be 
indulged  run  counter  to  the  suggestion 
made. 

If  the  right  to  appear  and  be  heard  and 
to  obtain  a  review  should  prove  illusory, 
there  would,  under  general  principles  of 
Jurisprudence,  remain  the  right  to  judicial 
review,  if  the  result  should  violate  either 
a  right  secured  under  the  law  of  the  state 
or  that  of  the  United  States.  This  is  the 
right  which  plaintiff  in  error  has  in  this 
very  case  asserted.  Kentucky  Railroad  Tax 
Oases,  115  U.  8.  321,  335,  336,  29  L.  ed.  414, 
418,  419,  6  Sup.  Ct  Rep.  67. 

There  was  obviously  no  want  of  due  proc- 
ess of  law  in  the  imposition  of  the  tax. 

Finally,  the  plaintiff  in  error  says  that 
the  actual  operation  of  the  ordinance  has 
brought  about  an  unjust  and  illegal  dis- 
crimination in  that  he  has  been  classified 
in  such  manner  as  to  subject  him  and  his 
business  to  a  higher  tax,  as  a  condition  of 
issuing  to  him  a  license,  than  that  re- 
quired of  many  other  private  bankers.  This 
was  a  defense  made  in  the  state  court.  But 
that  court,  after  saying  that  it  was  compe- 
tent for  the  council  to  assign  private  bank- 
en  to  different  classes,  and  that  the  plain- 
48 4] tiff  in  error  *had  been  required  to  pay 
no  greater  license  tax  than  all  others  in  the 
same  elass,  said: 

"In  order  to  render  the  classification  il- 
legal, the  party  assailing  it  must  show  that 
the  business  discriminated  against  is  pre- 
cisely the  same  as  that  included  in  the 
class  which  is  alleged  to  be  favored.  Nor- 
folk, P.  k  N.  News  Co.  V.  Norfolk,  105  Va. 
139,  52  6.  E.  851.  This  has  not  been 
uliown  in  the  present  case.  On  the  contrary, 
it  appears  that  the  business  of  the  plain- 
tiff in  error  is  not  precisely  the  same  with 
that  of  other  private  bankers  who  are 
put  in  a  different  elass  and  assessed  with 
a  lest  license  tax.**  [110  Va.  526,  66  8.  K 
872.] 

That  aome  private  bankers  were  put  into 
elasset  which  subjected  them  to  less  tax- 
ation than  the  class  into  which  the  plaintiff 
/a  envr  wms  placed  is  the  only  allegation 
trA/eh  woaJd  toad  Ip  Mbow  rflicrimiaatioa. ' 


But  there  was  evidence  tending  to  show 
that  the  business  done  by  the  plaintiff  in 
error  and  ten  other  persons  or  firms  was 
that  of  lending  money  at  high  rates  upon 
salaries  and  household  furniture,  while  tha 
kind  of  business  done  by  others  in  the  same 
general  business  was  the  lending  of  money 
upon  commercial  securities.  Obviously  the 
burden  was  upon  the  plaintiff  in  error  to 
show  an  illegal  and  capricious  classification. 
The  state  court  said  that  he  had  failed  to 
show  that  these  private  bankers  favored 
in  the  classification  were  doing  the  same 
business. 

In  Home  Teleph.  Co.  v.  Los  Angeles,  211 
U.  S.  265,  280,  281,  53  L.  ed.  176,  185,  186, 
29  Sup.  Ct.  Rep.  50,  the  complaint  was  that 
the  city,  under  an  authority  to  regulate  the 
charges  for  telephone  service,  had  given  a 
more  favorable  rate  to  a  rival  company,  and 
had  thereby  illegally  discriminated.  After 
saying  that  the  allegation  of  such  differ- 
ence was  "too  vague  to  pass  upon,"  this 
court  said: 

"Whether  the  two  companies  operated  in 
the  same  territory,  or  afforded  equal  facili- 
ties for  communication,  or  rendered  the 
same  services,  does  not  appear.  For  aught 
that  appears,  the  other  company  may  have 
brought  its  ^patrons  into  communica-[486 
tion  with  a  very  much  larger  number  of  per- 
sons, dwelling  in  a  much  more  widely  ex- 
tended territory,  and  rendered  very  much 
more  valuable  services.  In  other  words,  a 
just  ground  for  classification  may  have  ex- 
isted. Every  presumption  should  be  in- 
dulged in  favor  of  the  constitutionality  of 
the  legislation." 

See  also  Sweet  v.  Rechel,  159  U.  S.  380, 
392,  40  L.  ed.  188,  193,  16  Sup.  Ct  Rep. 
43. 

But  it  is  not  necessary  to  rest  our  judg- 
ment upon  the  question  as  to  whether  the 
plaintiff  in  error  was  rightly  or  erroneous- 
ly classified,  because  we  are  of  opinion  that 
he  is  not  in  a  situation  to  complain.  There 
was  obviously  no  want  of  due  process  of 
law  in  the  scheme  of  the  ordinance.  The 
occupations  to  be  subjected  to  the  tax  were 
defined.  There  was  a  maximum  and  mini- 
mum limitation  as  to  the  amount  of  the 
tax,  dependent  upon  the  clsssification.  The 
classification  was  to  be  made  after  notice 
and  a  hearing  and  an  appeal  from  the 
final  action  of  the  committee  was  permis- 
sible. The  plaintiff  in  error  might  have  ap- 
peared and  shown  the  character  and  extent 
of  the  business  he  was  doing,  and  com- 
pared it  with  that  of  others  more  favored  in 
classification.  He  did  nothing  of  the  kind. 
He  seems  to  have  stood  by  and  let  the  mat- 
ter of  classification  go  by  without  contest. 
It  is  no  answer  to  say  that  it  would  haw 
been  unavailing.    Tlie  presumption  is  oth- 
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erwiBe.  The  antbority  to  classify  was  com- 
mitted primarily  to  the  finance  committee, 
subject  to  review  by  the  council.  It  was 
expected  to  use  its  judgment  and  knowl- 
edge. If  it  erred  there  was  ample  oppor- 
tunity to  show  that  by  an  appeal  to  the 
council.  Of  the  right  to  appear  and  to  be 
heard  plaintiff  in  error  elected  not  to  avail 
himself.  Under  the  circumstances  he  is  not 
warranted  in  resorting  to  the  extraordinary 
jurisdiction  of  this  court  to  arrest  an  ad- 
ministratiye  error  susceptible  of  correction 
by  an  appeal  to  the  council.  Gundling  y. 
Chicago,  177  U.  S.  183,  186,  44  L.  ed.  725, 
75;8,  20  Sup.  Ct.  Rep.  633;  Chicago,  B.  & 
Q.  R.  Co.  T.  Babcock,  204  U.  S.  685,  698,  51 
L.  ed.  636,  640,  27  Sup.  Ct.  Rep.  326. 
486]  *It  is  true  that,  in  the  opinion  of  the 
hustings  court,  it  is  inadvertently  said  that 
uf  the  opportunities  afforded  by  the  act  for 
curing  any  wrong  he  had  "availed  himself." 
It  is  likely  that  the  word  "not"  has  been 
sccidentally  omitted.  This  we  say  because 
the  brief  of  the  defendant  in  error  says 
that  he  did  not  appeal  to  the  city  council, 
Saftd  in  the  brief  of  the  plaintiff  in  error 
tliis  is  admitted.  In  addition,  we  add  that 
tl^re  is  no  evidence  that  he  in  any  way 
appeared  or  pointed  out  any  injustice  done 

Judgment  afSrmed. 

Mr.  Justice  Lamar  concurs  in  the  result. 


UNITED  STATES,  Appt., 

V. 

t/'HARLES  B.  MASON,  Executor,  ete. 

(See  S.  C.  Reporter's  ed.  486-488.) 

Mevenne-cntter  service  —  pay  of  retired 
oflicer. 

The  grade  which  the  officer  had  when  he 
was  retired,  and  not  the  grade  to  which  he 
bad  afterwards,  but  before  the  passage  of 
Uie  act  of  April  16,  1908  (35  Stat,  at  L.  61, 
chap.  145,  U.  S.  Comp.  Stat.  Supp.  1911, 
p.  884),  been  advanced  without  additional 
pay,  is  the  basis  upon  which  the  advance 
in  grade  and  pay  is  to  be  made,  under  §  5 
of  that  act,  providing  that  "any  officer  of 
the  revenue-cutter  service  with  a  creditable 
record,  who  served  during  the  Civil  War 
in  the  land  or  naval  forces  of  the  United 
States,  shall,  when  retired,  have  the  rank 
and  receive  three  fourths  of  the  duty  pay 
and  increase  of  the  next  higher  Rrade;  and 
the  provisions  of  this  section  shall  apply  to 
officers  now  on  the  retired  list." 
[Pay   of  retired   Army   or  Navy   Officers,   see 

Army  and   Navy,   vl.   b,  1,  In  Digest  Sap. 

Ct.   1908.] 

[No.  537.1 

Submitted    December    20,    1912.     Decided 

FebruaJ7  24^  1913L 
37  Ij.  ed. 


APPEAL  from  the  Court  of  Claims  to  ra- 
view  an  award  of  additional  pay  to 
the  executor  of  a  retired  officer  in  the  reve- 
nue-cutter service.     Reversed  and  remand- 
ed, with  direction  to  dismiss  the  petition. 
See  same  case  below,  47  Ct.  CI.  31« 

Assistant  Attorney  General  Thompson 
and  Mr.  George  M .  Anderson  submitted 
the  cause  for  appellant. 

Mr.  Francis  P.  B.  Sands  submitted  the 
cause  for  appellee. 

^Memorandum  opinion,  by  direction[487 
of  the  court,  by  Mr.  Justice  Lurton: 

This  is  an  appeal  from  a  judgment  of  the 
court  of  claims,  allowing  the  executor  of 
the  late  Captain  Thomas  Mason  the  differ- 
ence between  his  pay  as  retired  junior  cap- 
tain in  the  revenue-cutter  service  and  the 
pay  of  a  senior  captain  in  the  same  service, 
for  the  time  between  the  passage  of  the  act 
of  April  16,  1908  (35  Stat,  at  L.  61,  chap. 
145,  U.  S.  Comp.  Stat.  Supp.  1911,  p.  884), 
and  his  death,  September  10,  1910. 

The  provision  of  the  5th  section  of  the 
act  referred  to  is  in  these  words: 

'That  any  officer  of  the  revenue-cutter 
service  with  a  creditable  record,  who  served 
during  the  Civil  War  in  the  land  or  naval 
forces  of  the  United  States,  shall,  when 
retired,  have  the  rank  and  receive  three 
fourths  of  the  duty  pay  and  increase  of  the 
next  higher  grade;  and  the  provisions  of 
this  section  shall  apply  to  officers  of  the 
said  service  now  on  tiie  retired  list.** 

Mason  had  served  with  credit  during  the 
Civil  War  in  the  naval  service  of  the  United 
States.  He  was  therefore  within  the  pro- 
vision of  the  section  set  out,  and  the  only 
question  is  whether,  under  that  provision, 
his  advance  in  grade  and  in  pay  is  to  be 
made  upon  the  grade  he  held  when  he  was 
retired,  or  upon  the  grade  and  pay  he  had 
when  this  act  was  approved. 

He  had  been  retired  as  of  May  3,  1895, 
while  holding  the  rank  of  first  lieutenant 
in  the  revenue-cutter  service,  with  one  half 
of  the  pay  of  a  first  lieutenant  on  the  active 
list,  under  the  act  of  March  2,  1895  (28 
Stat,  at  L.  920,  chap.  189,  U.  S.  Comp.  Stat. 

1901,  p.  1853).     By  the  act  of  April  12, 

1902,  §  9  (32  Stat,  at  L.  101,  chap.  501, 
U.  S.  Comp.  Stat.  Supp.  1911,  p.  879),  he 
and  all  other  officers  upon  the  retired  or 
permanent  waiting  list  were  given  75  per 
cent  of  the  duty  pay  of  the  rank  they  had 
when  retired.  By  a  special  act  of  February 
25,  1905  (33  Stat  at  L.  813,  chap.  796), 
he  was  advanced  "one  grade  from  first  lieu- 
tenant *  to  that  of  captain,"  for  mer  ito-  [488 
rious  acts  while  in.  t\i^  a^TN\^ft  ^\  ^%^vt^ 
and  pi  the  T«^«uaft-ea\X«t  iktAs^  ^  ^% 
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United  States,  but  with  no  incrcaae  in  paj 
b7  tbe  adTADce  in  grada  therebj  authorized. 

Tha  only  trouble  about  the  meaning  of 
the  act  ariiea  out  ol  the  exceptional  fact 
that  the  decedent  had,  after  hU  retirement, 
been  advanced  one  grade  in  rank,  but  with- 
out any  advance  in  paj  bj  reaaon  of  that 
advancement.  The  act  obviouily  meant  to 
provide  that  every  revenue-cutter  officer  then 
on  the  active  list  ahould,  upon  retirement, 
advance  one  atep  in  grade,  with  three  fourths 
of  the  duty  paj  of  the  advanced  grade. 
The  lame  benefit  was  alio  extended  to  offi- 
cers already  on  the  retired  liit  But  in 
both  caaei  the  advance  in  grade  is  to  be 
baaed  upon  that  heM  at  the  date  of  retire- 
ment, with  three  fourths  of  the  pay  of  the 
advaaecd  grade. 

The  claim  that  the  decedent's  advance  in 
grade  and  pay  is  to  b«  upon  the  grade  fa) 
wbicb  be  had  been  advanced  without  ad- 
ditional pay  ia  withont  merit.  To  concede 
it  would  be  to  conclude  that  Congresi  in- 
tended to  advance  bim  not  upon  the  grade 
he  bad  at  retirement,  but  upon  the  gratui- 
touB  advancement;  and  that  Congress  pur- 
posed to  advance  bim  one  other  step  over 
that  which  be  had  at  retirement,  and  two 
■teps  in  pay.  The  basis  of  the  gratuity  of 
Congreii  was  the  grade  and  pay  at  retire- 
ment. This  was  tha  construction  placed 
upon  the  act  by  the  Auditor  of  the  Treasury 
Department    and    the    Comptroller    ol    the 

Judgment  reversed  and  ease  remanded, 
with  direction  to  dismiss  the  petition. 


Partnership  — dlaaolntton  at  will. 

S.  The  mandate  of  Porto  Sico  Civil  Cod^ 
I  1607,  that  a  dissolution  of  a  partnership 
iball  occur  at  the  will  or  withdrawal  of 
one  partner  only  where  the  duration  of  tbe 
partnership  is  not  flied,  is  not  confined  in 
its  application  to  a  ease  where  one  part- 
ner desires  to  turn  over  the  buainesa  And 
responsibility  to  the  other. 
(For  other  cases,  see  Pnrtnerablp,  Vt.  a,  ta 

Dlgett   Bop.  Ct.   1908-1 

Partnership    —    acconntlnf   ^    proflt* 

pendente  lite. 

*    A  partner  permitted  by  tbe  eonrt  to 


4aff]  'AMY  B.  ZIMMERMAN,  Appt., 

FRANK  F.  RARDINQ.     (No.  771.) 

PRANK  F.  HARDING,  Appt, 

AMY  B.  ZIMMERMAN.     (No.  894.) 

(Bee  8.  C.  Reporter's  ed.  480-406.) 

Partnership  —  duration. 

1.  A  partnership  formed  to  operate  a 
bot«l  which  wae  tlieresfter  leased  to  the 
partnership  for  a  speciRed  term,  with  an 
option  to  purchaee  during  the  term,  by  im- 
plication is  to  continue  during  the  term  of 
the  lease,  where  there  is  no  eipresa  stipu- 
lation as  to  the  duration  of  the  partnersnip 
agreement. 

Nor. — On  dissolution  of  partnership  by 
■saignment  or  bankmptcv  of  one  partner,  or 
at  hU  will-^ee  note  to  Riddle  v.  WhiUhitl, 
S4  Ia  ed.  U.  6.  262. 

On    tbe  effect   of   dissolution   as  between 
sartnert — ae«  notes  to   Maaon   v.  Pewabic 
ifJo.  Oo.  33  L.  ed.  V.  B.  024,  and  Karrick  v. 
Hmnamnta,  4t  L.  »d.  V.  B.  484. 
»90  ^ 


ly  held  accountable  for  the  latter'*  share  la 
the  proflts  made  up  to  the  time  of  the  de- 
cree of  dissolution. 
(For   otber   caws,   see    Fsrtnersblp,    ▼.  e,  la 

DiEMt  Sup-  Ct.  leos.) 
Psrtncrahlp   —    aCGOuntlns  —   miacon- 

4.  A  partner  who  assumes  the  right  to 
take  poBsesBion  tor  herself  and  to  carry  on 
the  busincM  with  tbe  partnership  property 
may  be  called  to  account  by  the  other  part- 
ner for  bis  share  in  all  tbe  joint  property, 
and  at  his  election  may  be  required  to  a» 
count  for  the  profits  by  waj  of  damages  or 
otherwise  which  he  had  been  prevented  from 
making  by  his  wrongful  exclueion  from  tha 
business. 

[For    oCbrr    cssea,    see    Partnership,    T.    e,    tn 

Digest  Sup-  Ct.   190S.) 
Election  of  remedlea  —  law  and  equity. 

5.  The  bringing  of  an  action  at  law  ij 
one  partner  against  the  other,  to  recoret 
damages  for  the  Istler'a  breach  of  the  part- 
nership contract  bv  a  declaration  of  dis- 
solution, followed  Dy  a  complete  exclusion 
of  the  former  from  all  possession  or  con- 
trol of  tbe  joint  property,  is  not  such  an 
election  as  will  bar  the  former's  right  to 
sue  in  equity  to  obtain  a  decree  of  dissolu- 
tion and  an  accounting  of  the  partnerabip 
affairs. 

(For    other   esses,    see    Bleellon    of    Remedlea, 

III-.  Id  DigESt  Sop.  Ct.  leoSl 
Appeal  —  presumptions  —  evidence. 

6.  The  decree  below,  so  far  as  it  etanda 
upon  questions  of  fact,  will  be  presumed,  on 
appeal  to  the  Federal  Supreme  CTourt,  to  be 
supported  by  evidence  not  objected  to, 
where  the  record  does  not  contain  all  tbe 
evidence. 


CNos.  771  and  6B4.] 

Submitted  January  10,  1013.    Decided  F(ib- 
niary  24,  1913. 

CROSS  APPEALS  from  the  District 
Court  of  the  United  SUtes  for  Pdrto 
Rico  to  review  a  decree  dissolving  a  part- 
nership, and  apportioning  tha  sssata  be- 
tween the  partoera.    Affirmed. 

«<T  Q.  S. 
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ZIMMERMAN  ▼.  HABDING. 
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Statement  by  Mr.  Justice  Lnrton: 

The  case  in  substance  is  this: 

The  appellee,  Harding,  undertook  to  ob- 
tain a  lease  from  the  owner  ol  a  hotel  prop- 
erty situated  in  a  suburb  of  San  Juan, 
Porto  Rico,  and  an  option  of  purchase.  The 
parties  agreed  upon  the  rental,  term  of  the 
lease,  and  upon  an  option  of  purchase  dur 
ing  the  term  of  the  lease,  but  the  owners 
required  Harding  to  associate  himself  with 
another  person,  as  colessee,  satisfactory  to 
them.  After  some  negotiations  Harding 
arranged  with  the  appellant,  Mrs.  Zimmer- 
man, to  join  him  in  the  lease  and  option, 
and  to  form  a  partnership  to  operate  the 
hoi«l.  Each  agreed  to  contribute  one  half 
of  an  agreed  capital,  their  personal  services, 
and  to  share  in  the  profits  and  losses, 
equally.  The  agreement  of  partnership  was 
never  reduced  to  writing,  and  there  was  no 
express  stipulation  as  to  its  duration. 

Under  date  of  February  1,  1911,  the  own- 
eis  of  the  hotel  property  executed  a  lease  to 
the  partnership  for  the  term  of  two  years, 
with  right  of  renewal  for  another  term  of 
two  years  at  an  advanced  rental.  This 
lease  included  an  option  of  purchase  during 
the  term  at  a  price  named.  Thereupon  the 
partnership  took  possession  of  the  property 
and  its  operation  as  a  hotel.  Harding  un- 
dertook the  office  side  of  affairs  and  Mrs. 
Zimmerman  the  other  departments.  The 
business  seems  to  have  run  along  smoothly 
and  with  profit  until  about  August  9,  1911, 
when  Mrs.  Zimmerman,  who  was  in  sole 
charge  by  reason  of  the  temporary  absence 
of  Harding  upon  a  vacation  in  the  United 
States,  assumed  of  her  own  motion  to  dis- 
solve the  partnership.  To  this  end  she  no- 
tified Harding  by  letter  that  she  had  dis- 
solved the  relation,  and  published  a  card  in 
the  local  papers  that  the  partnership  had 
401] been  'dissolved,  and  that  she  would 
thenceforth  conduct  the  business  for  her  own 
benefit.  From  that  moment  she  assumed 
the  entire  ownership  and  possession  of  the 
partnership  business  and  property.  Hard- 
ing was  excluded  from  all  possession,  con- 
trol, or  voice,  and  all  benefits  which  had 
accrued,  she  claiming  that  he  had  drawn 
more  than  his  share  upon  an  .accounting. 

When  Harding  returned  to  San  Juan,  he 
at  once  brought  an  action  at  law  against 
Mrs.  Zimmerman  to  recover  damages  for 
the  breach  of  the  partnership  contract 
This  suit  was  removed  by  Mrs.  Zimmerman 
to  the  district  court  of  the  United  States 
for  the  district  of  Porto  Rico.  Thereupon 
Harding  obtained  leave  to  dismiss  his  ac- 
tion at  law,  without  prejudice,  and  filed 
this  bilL  Its  object  was  to  obtain  a  decree 
of  dissolution  and  an  accounting  of  the 
partnership  affairs.  The  appointment  of 
a  receiver  to  mmnage  the  hnaineu  pending 
37  Z,.  ed. 


the  litigation  was  at  once  sought  by  Hard- 
ing under  the  averments  of  the  bill.  This 
was  resisted,  and  denied  by  the  court. 
Upon  the  coming  in  of  her  answer,  an  au- 
ditor was  appointed  to  report  upon  the 
partnership  accounts.  Mrs.  Zimmerman  re- 
mained in  full  control  of  the  hotel  business 
down  to  the  date  of  final  decree.  May  18, 
1912,  by  which  the  partnership  was  dis- 
solved. At  that  date  a  special  master  wan 
put  in  charge  of  the  business  to  conduct  it 
until  a  sale  of  the  assets  should  be  had  and 
distribution  made.  The  partnership  prop- 
erty, including  the  unexpired  term  of  the 
lease,  was  sold  and  the  auditor's  and  mas- 
ter's reports  confirmed.  The  final  result 
was  that  the  share  of  Harding  in  the  pro- 
ceeds of  the  business,  including  profits  real- 
ized to  date  of  sale,  was  fixed  at  $3,008.02, 
and  that  of  Mrs.  Zimmerman,  $4,878.22. 
From  this  decree  both  parties  have  ap- 
pealed. 

Mr.  N.  B.  K.  PettingiU  submitted  the 
cause  for  Amy  B.  Zinmierman: 

The  defense  based  upon  election  of  reme- 
dies should  have  been  sustained. 

Pierce  v.  Tennessee  Coal,  Iron  &  R.  Co. 
173  U.  S.  1-16,  43  L.  ed.  691-597,  19  Sup. 
Ct.  Rep.  335,  5  Am.  Neg.  Rep.  747;  Sehell  v. 
Plumb,  55  N.  Y.  697 ;  Robb  v.  Voe,  165  U.  S. 
13-43,  39  L.  ed.  52-63,  15  Sup.  Ct.  Rep.  4: 
William  W.  Bierce  v.  Hutchins,  205  U.  8. 
340,  346,  51  L.  ed.  828,  833,  27  Sup.  Ct. 
Rep.  524;  Pence  v.  Langdon,  99  U.  S.  578- 
582,  26  L.  ed.  420,  421,  13  Mor.  Min.  Rep. 
32;  Frisch  ▼.  Wells,  200  Mass.  420,  23 
L.RJL(NJ3.)  144,  86  K.  E.  776;  Karriek  v. 
Hannaman,  168  U.  8.  328,  42  L.  ed.  484,  18 
Sup.  Ct.  Rep.  136. 

In  interpreting  the  statutes  of  Porto  Rico, 
the  tendency  should  be,  wherever  practicable, 
to  harmonixe  their  construction  with  the 
principles  of  American  law. 

Chevremont  ▼.  People,  3  P.  R.  R.  246; 
Dial  ▼.  San  Juan  Light  &  Transit  Co.  27 
P.  R.  R.  69. 

Messrs.  Hector  H.  ScoTiUe  and  Willla 
Sweet  submitted  the  cause  for  Frank  F. 
Harding. 

*Mr.  Justice  Lnrton,  after  mak-[409 
ing  the  foregoing  statement,  delivered  the 
opinion  of  the  eourt: 

We  agree  with  the  court  below  that  al- 
though there  was  no  express  stipulation  as 
to  the  duration  of  the  partnership  agree- 
ment, it  was  by  implication  to  continue 
during  the  term  of  the  lease  of  the  hotel 
property.  The  term  had  therefore  not  ex- 
pired when,  on  August  9,  1911,  Mrs.  Zim- 
merman, of  lk«t  o^nv  moWo'^^  \«(^«s%^  ^^»  %^ 
an  end.    ILw  i\|ji^\  \o  ^^CbAx%:«  ^t  Vktb^- 
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nate  the  agreement  at  her  own  will,  the 
agreement  being  for  the  term  of  the  lease, 
depends  primarily  upon  the  law  of  Porto 
Rico,  rather  than  the  general  law  applica- 
ble elsewhere.  The  matter  is  regulated  by 
§§  1607  and  1609  of  the  Civil  Code  of  Porto 
Rico.  These  sections  are  set  out  in  the 
margin.f 

The  suggestion  is  that  §  1607  applies 
only  to  a  case  where  one  partner  desires  to 
turn  over  the  business  and  responsibility  to 
the  other.  This  is  too  narrow.  The  plain 
mandate  is  that  a  dissolution  shall  occur 
at  the  will  or  withdrawal  of  one  partner 
only  when  the  duration  of  the  partnership 
has  not  been  fixed.  Section  1609  obviously 
deals  with  a  dissolution  upon  application  to 
a  court,  for  sufficient  reason  shown.  But 
whether  a  dissolution  declared  on  the  mo- 
tion of  one  of  the  members  might  be  justi- 
fied when  later  challenged,  if  sufficient  reason 
493]for  the  *act  was  shown,  is  academic,  so 
far  as  this  appeal  is  affected,  because  the 
court  below,  upon  oral  evidence,  including 
that  of  both  parties,  found  that  no  good 
reason  in  law  or  fact  existed  for  the  disso- 
lution declared  on  August  9,  1911,  by  Mrs. 
Zimmerman.  The  oral  evidence  heard  by 
the  court  in  relation  to  the  matter  has  not 
been  sent  up,  and  we  must  presume  the  con- 
clusion sound.  We  shall  therefore  assume 
that  the  partnership  continued  in  law,  until 
dissolved  by  decree  for  sufficient  reason  on 
Biay  18,  1912.  As  the  court  refused  to 
appoint  a  receiver  pendente  lite  upon  Hard- 
ing's application  when  his  bill  was  filed, 
and  permitted  Mrs.  Zimmerman  to  continue 
to  conduct  the  partnership  business,  she  was 
justly  held  accountable  for  Harding's  share 
in  the  profits  made  during  that  time. 

The  principal  argument  has  turned  upon 
the  consequence  to  be  attached  to  the  ac- 
tion at  law  brought  by  Harding.  The  claim 
made  by  the  appellant,  Mrs.  Zimmerman, 
is  that  the  bringing  of  that  action  was  a 
conclusive  election  between  two  inconsist- 
ent remedies,  and  that  it  operated  as  a  bar 
to  any  remedy  under  the  present  bill.  If 
this  is  the  case  the  result  must  be  deplored, 
for  the  dismissal  of  this  bill  would  leave 
Mrs.  Zinmierman  in  full  possession  of  the 
fruits  of  her  lawless  conduct  in  excluding 
Harding  from  all  interest  and  control  of 
the  joint  business,  with  only  the  right  to 


tSection  1607.  The  dissolution  of  the 
partnership  by  the  will  or  withdrawal  of 
one  of  the  partners  shall  only  take  place 
'when  a  term  for  its  duration  lias  not  been 
fixed,  or  if  this  term  does  not  appear  from 
the  nature  of  the  business.  In  order  that 
the  withdrawal  may  be  of  effect,  it  must 
be  JDade  in  good  faith,  at  the  proper  time; 

notice  thereof  ebMll  mIbo  be  given  to  the 

^ftber  partaen. 


begin  over  again  an  action  at  law  to  recover 
his  damages. 

But  we  think  the  doctrine  of  the  election 
of  remedies  has  no  proper  application  here. 
The  essential  element  of  that  rule  is  that 
there  must  have  been  a  right  of  choice  be- 
tween two  remedies  which  are  inconsistent 
with  each  other.  William  W.  Bierce  v. 
Hutchins,  205  U.  S.  340,  51  L.  ed.  828,  27 
Sup.  Ct.  Rep.  524.  The  argument  is  that 
the  bringing  of  the  suit  at  law  was  an  elec- 
tion to  treat  the  contract  of  partnership 
as  at  an  end,  and  to  recover  damages  for 
the  breach,  including  profits  prevented, 
while  the  bill  in  equity  was  based  upon  the 
theory  that  the  partnership  was  continuing. 

*But  that  is  a  misconception  of  the[4t4 
bill.  It  states  the  same  facts  stated  in  the 
suit  at  law,  and  alleges  the  illegality  of  the 
defendant's  declaration  of  dissolution,  and 
the  plaintiff's  illegal  exclusion  from  the 
control  and  possession  of  the  joint  proper- 
ty. But  the  bill  does  not  seek  a  restoration 
of  the  partnership  relation,  nor  a  restora- 
tion to  the  joint  possession  or  management 
of  the  partnership  business.  Upon  the  con- 
trary, it  states  that  a  continuance  of  such 
relation  is  impossible.  It  therefore  asked 
to  have  the  business  placed  at  once  in  the 
hands  of  a  receiver,  and  the  partnership 
affairs  liquidated  and  the  partnership  dis- 
solved. This  latter  relief  is  but  an  incident 
to  the  liquidation  sought  of  a  precaution- 
ary character. 

Whether  the  partnership  had  been  effec- 
tually dissolved  by  the  declaration  of  Mrs. 
Zimmerman  on  August  9,  1911,  or  not,  her 
action  in  excluding  Harding  from  joint  pos- 
session and  control  until  the  affairs  had 
been  wound  up  was,  upon  either  hypothe- 
sis, wholly  indefensible.  The  partnership 
property  continued  to  be  partnership  prop- 
erty after  as  well  as  before  dissolution. 

When  she  assumed  the  right  to  take  poe- 
session  for  herself,  and  to  carry  on  the  busi- 
ness with  the  partnership  property,  Hard- 
ing had  a  clear  right  to  call  her  to  account 
for  his  share  in  all  of  the  joint  property, 
and  at  his  election  to  require  her  to  account 
for  the  profits,  by  way  of  damages  or  other- 
wise, which  he  had  been  prevented  from 
making  by  his  wrongful  exclusion  from  the 
business.  Ambler  v.  Whipple,  20  Wall.  646, 
22  L.  ed.  403;  Pearce  v.  Ham,  113  U.  S. 
586,  593,  28  L.  ed.  1067,  1070,  5  Sup.  Ct. 


Section  1609.  No  partner  can  demand  the 
dissolution  of  a  partnership  which,  either 
by  a  provision  of  the  articles  or  by  the  na- 
ture of  the  business,  has  been  constituted 
for  a  specified  time,  unless  there  should  ex- 
ist sufficient  reason,  such  as  when  one  of 
the  partners  fails  to  comply  with  his  obligm- 
tions,  or  when  he  becomes  incapacitated  for 
the  partnership  business,  or  any  other  simi- 
lar cauM|  vn  tha  ^udg^nent  of  the  eoorta. 

^^1  IS.  E. 


Idll 
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Rep.  676;  Karrick  v.  Hannaman,  168  U.  S. 
328,  337,  42  L.  ed.  484,  490,  18  Sup.  Ct 
Rep.  135;  Holmes  v.  Gilman,  138  N.  Y.  369, 
20  L.R.A.  566,  34  Am.  St.  Rep.  463,  34  N. 
E.  205. 

Neither  ia  the  remedy  in  equity  for  a 
breach  of  a  partnership  agreement  exclu- 
sive. There  may  be  at  law  a  recovery  of  all 
the  damages  which  result,  including  dam- 
ages for  profits  prevented  by  a  wrongful 
dissolution.  Thus,  if  one  member  assumes 
to  dissolve  a  partnership  before  the  end  of 
the  term,  the  other  may  bring  an  action  for 
495]  'damages  for  the  breach,  and  recover 
not  only  his  interest,  but  also  his  share  of 
the  profits  which  might  have  been  made 
during  the  term.  He  need  not  wait  until 
the  expiration  of  the  period,  and  need  not 
go  into  equity  for  an  accounting,  but  may 
at  law  show  the  probable  profits  which  he 
has  been  deprived  of.  Bagley  v.  Smith,  10 
N.  Y.  489,  61  Am.  Dec.  756;  Dennis  v.  Max- 
field,  10  Allen,  138;  Karrick  v.  Hannaman, 
168  U.  S.  328,  337,  42  L.  ed.  484,  490,  18 
Sup.  Ct.  Rep.  135. 

The  remedy  at  law  was  in  every  substan- 
tial feature  consistent  with  that  sought  by 
his  bill  in  equity,  and  no  other  form  of  suit 
was  admissible  in  the  local  court.  Both 
suits  were  pecuniary.  Both  sought  com- 
pensation upon  the  same  facts.  In  one 
Harding  sought  a  judgment  for  damages 
which  would  include  all  that  he  could  have 
in  equity  as  the  result  of  an  accounting. 
The  jurisdiction  in  equity  in  suits  for  wind- 
ing up  partnerships  is  based  upon  its  juris- 
diction in  matters  of  complicated  accounts. 
A  dissolution  or  a  receivership  are  mere  in- 
cidents to  its  principal  ground  of  jurisdic- 
tion. That  in  his  equity  suit  Harding 
sought  relief  in  respect  to  some  matters  not 
involved  in  or  beyond  the  jurisdiction  of 
the  law  court  does  not  affect  the  question 
of  election.  That  he  asked  to  have  the 
partnership  formally  declared  dissolved  by 
reason  of  the  conduct  of  Mrs.  Zimmerman 
was  not  antagonistic  to  any  position  he 
assumed  in  his  suit  at  law.  It  was  a  mere 
incident  to  his  right  to  hold  her  to  an  ac- 
counting for  his  share  in  the  business.  He 
sought  to  have  the  business  wound  up  by  a 
receiver.  This  Mrs.  Zimmerman  prevented 
and  she  was  suffered  to  remain  in  sole  pos- 
session. If  she  has  been  held  to  account  for 
the  profits  made  during  that  time,  she 
cannot  complain. 

It  has  beien  assigned  as  error  that  Mrs. 
Zimmerman  was  allowed  salary  for  her 
service  in  the  management  of  the  business 
after  she  assumed  to  be  managing  for  her- 
self. The  partnership  contract  made  no  pro- 
vision for  the  allowance  of  salaries  to  either 
49 6] partner.  In  the  view  *of  the  court 
below,  the  exclusion  of  HMrding  from  joint 
Mf  Is.  ed. 


possession  and  management  was  without 
authority.  In  such  circumstances  it  seems 
inconsistent  that  Mrs.  Zinmierman  should 
be  allowed  for  services  which  she  wrong- 
fully took  upon  herself  because  she  had  un- 
lawfully excluded  Harding  from  participa- 
tion. Probably  upon  the  theory  that  her 
management  had  resulted  in  profit  in 
which  Harding  was  permitted  to  share,  it 
was  thought  equitable  that  she  should  be 
compensated.  However  this  may  be,  and 
reluctant  as  we  are  to  its  allowance  (Kar- 
rick y.  Hannaman,  cited  above),  we  are 
unable  to  find  that  any  exception  was  filed 
to  the  allowance  in  the  auditor's  report.  It 
does  appear  that  the  court  directed  the  au- 
ditor to  reduce  the  amount,  which  was  done. 
But  whether  that  was  done  upon  an  excep- 
tion to  the  amount  as  excessive,  or  to  any 
allowance  at  all,  we  have  no  information. 

There  is  also  an  objection  to  a  charge 
against  Harding  of  $618  on  account  of 
some  trouble  with  his  accounts  for  bar  re- 
ceipts. The  credit  was  made  by  order  of 
the  court  in  the  final  decree.  There  is  no 
trace  of  the  item  in  either  the  auditor's  or 
master's  reports.  This  would  be  ordinarily 
enough  to  justify  us  in  shutting  the  item 
out.  But  this  case  seems  to  have  been 
proceeded  with  in  a  most  irregular  way. 
There  are  references  in  the  opinion  and  in 
the  auditor's  report  to  oral  evidence  and 
oral  statements  which  have  not  been  made 
a  part  of  the  transcript.  If  the  parties 
elect  to  try  a  case  in  such  an  irregular  way, 
we  must  presume  that  the  decree,  so  far  as 
it  stands  upon  questions  of  fact,  was  sup- 
ported by  evidence  not  objected  to. 

All  of  the  assignments  must  be  overruled 
and  the  decree  affirmed. 
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TERNAL   MYSTIC   CIRCLE,   Plff.   in 
Err., 

v. 

ANNIE  SNYDER. 

(See  S.  C.  Reporter's  ed.  497-504.) 

Constltatlonal  law  —  impairing  con- 
tract obligations  —  penalizing  failure 
to  pay  claim. 

The  obligation  of  an  existing  insurance 

Note. — As  to  the  validity  and  effect  of 
statutes  imposing  penalties  for  failure  of  a 
railroad  company  to  pay  claims — see  note  to 
St.  Louis,  L  M.  &  S.  R.  Co.  y.  Wynne,  42 
L.R.A.(N.S.)  102. 

As  to  the  constitutionality  of  statute  im- 
posing penalty  or  added  lii^ility  for  failure 
of  carrier  to  pay  claim — see  notes  to  Mobile 
&  0.  R.  Co.  v.  Brandon,  \^  \^^.k.V^3S».^  \^Rfc^ 
and  MoTTii  f .  %o\x\^i«ni  'Ea.^,  Ci^  \^  \a^^. 
(N.B.)  W^. 
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[For  otbar  caaea,  t»  Caaatttntianai  lAw,  IV.  t_.   r>.  w   rb.K__..    ido  ii    a    ini    t^  t    -J 

U,  *.  la  DInal  Sap.  Ct  1908.]  •"••  '"*■  ^-  "»™«y.  189  U.  H.  301,  47  Ii.  «d. 

881,  23  Sup.  Ct  Rep.  6M. 

tNo.  34.]  In  the  caw  at  bar,  there  waa  no  statnta 

impoaing  added  liability  to  be  written  into 

Submitted  December  14, 1912.    Decided  Feb-  the  contract,   but   only   the   conatitutional 

mary  24,   1013.  proviaion  of  Tenneaaee  that  the  conrt  ahonld 

be  open  to  e*ery  man,  without  aale,  dvalrn^ 

IN  ERROR  to  the  Supnma  Court  of  the  or  delay. 

BUta   of  TenneaaM  to  review  a   judg-  Nor  ia  oompelling  the  payment  of  debta  » 

ment    which    afflrmed    a    judgment    of    the  police  r^ulation. 

Chancery    Court    of   Hamilton   County,   in  Atcbiaon,  T.  4  S.  F.  R.  Co.  v.  Mattfcewa. 

that  atate,  awarding  a  penalty  againat  an  174  U.  8.  M,  43  L.  ed.  BOS,  IS  Sup.  Ct  JUf. 

inaurance    company    tor    failure    to    pay    a  6DV. 

loM.    AfBrmed.  Hence  the  atatute  of  Tenneaaee,  il  applied 

See  aame  case  betow,  122  Tenn.  24B,  40  to  the  caae  at  bar,  could  not  be  atutaiBad 

L.R.A.(N.S.)  209,  122  B.  W.  SSI.  under  the  14th  Amendment 

The  facta  are  atated  in  the  opinion.  When  the  atatute  of  1901  waa  paased,  add- 

Mr.  r.  aimmern«n  aubmitted  the  cauae  '">«  »"»  *»  ^^'^  obligation  of  the  contraet^ 

for  plaintiff  in  error :  defendant  had  a  right  to  withdraw  from  the 

The  contract   inyolvri  here  wa.  entered  I*'*".  """^   "'"t  ^^'^'^  J**   "^^f*^ 

into  in  188T.    In  ISOl,  the  aUte  of  Tennea-  f  "*  'f  «»""  "o*  withdraw  from  cootr^ 

.«  paaaed  an  act  impoaing  an  "added  lUbil-  J^«V  ">  ^^f-  _,f\  .V"  *^«*  eontract^ 

■i-n^       T   ac         _  *    .  ...».>_.«.  n»  thi.  *"e  impoaition  of  added  liability  waa  an  im- 

ity"  up  to  S5  per  cent  on  contracta  oi  thia  .         .    ,  .i          ..    j. 

'.       ' .  .  .        ..  ..  i.i^^A^A  ,....«»_.•  pairment  of  the  contract 

nature,  on  which  auit  is  defended  unaucceaa-  "^      .,     .        —  _,.         t>ij       it     •          iai 

Ml,. V  M.  h.d  „  po.„  to  i^ —  I..  „  ■^'°jj  ;,^^  ™'"5,'sJ'„  ^  "' 

••(rtlll8prMil.linB=0lllr«U,ll.d.r.rticl«  "•  ''  '"■  "  ^-  "^  *"■  "   ^'-  "■  ''^■ 

1,  I  10,  of  the  ConHtitution  of  th«  Unit«l  ''"!:        ...            ,    ,   .               .^     .  ,.. 

SUt«.    H.OO,  th,  .«  .u  to.lld  ..  lo  the  .   I>''~'i"'  •■"■  oot  d..m  .  '-trf  r»ht 

™,ti«t  ln™l.«il.t..  "  "'  P'*"'  ■'  '"""ly  •'  "«!•  of  p™- 

Mford  ..  Eft.™  Bldg.  1  L.  A....  181  «dor^  b«t  .  r.jht  to  .o  .„.,,,,  '•'TtJi 

U.  8.  m,  «  L.  «L  S«,  «  Bop.  Ct.  R.p.  f">Pf"J  "  ,"»  '»"»".'*  "  ■°~"1»<« 

,             '                            •              r                r  i^f  f|,g  legitl.ture  to  toke  it  ow.j. 

ki.  ,u-t.oo  !.„  l^  Wo„  lb.  oourt  ."■riJf""^ '■  a"Z.  'l",?."-  ^-  '"■  "  '■ 

™p..t«llj  on  .tUok.  b.«l   on  th.  "do,  »"■'"■  '  S"P   "■  "«?■  "»■  ,      .,       ..  _ 

p™».  of  l..»  tnd  -th.  .,„J  prol««oo  of  "  "■•  .'•8'""'"'  ""  •rtit~r.l7.dd  tt 

!h.  UV  ol.n«.  of  th.~<th   An..nd»™t.  P"  ««  to  «.«  oWignl.oo  of  .n  ....ttoj  «»- 

__  ,   _         _         j„i  . ._     xin.  .....  trect,  at  what  point  muet  it  atopT    It  mar, 

Snch  eaaea  are  no  precedent  here.    Nor  can  ...                    ii.     ■»        u  .^                • 

.,                           .  '   .           ...     «„„_  „*  under  the  aame  authority,  add  600  per  cent 

the    aame    reasoning   be    applied.     Many   of  ^ J'  <~ 

th«  ^ .™.  oot  of  tort,  „d  oot  out  of  ^"r?.;,„'S'S; '?„'.,"■  ^-  ""■ " "- 


contract 


ed.  03,  IQ  Bup.  Ct  Rep.  1042. 


n„H   r   *  R    V    B    rn    ,    Rlli.    mc  tl    R  ^'  t"**'  *"  *"  iuvolvfe  the  power  to 

aulf,C.tS.F    R.CO    T.  Elhe,  1«6U    S.  The  power  to  modify  at  di«!re«o« 

160,  41  L.  ed.  M6.   17  Sup.   Ct.  Rep.  265;  ^^^  ^^^,^,    ^^  „j  ,  ^„j^-^  i,  ^^^^  ,^^ 

Atchison,  T.  4  8.  P.  R.  Co.  ».  Matthews,  174  j^j 

U.  6.  9t,  48  L.  ed.  909, 19  Sup.  Ct  Rep.  609.  Edwarda  ».  Kearsey,  96  U.  S.  596.  24  L.  ed. 

In  »i\  easM  upheld  againat  attack  based  793, 

on  the  14th   Amendment  it  appeared    that  Defendant  does  not  deny  that  the  ]f«iaU> 

the  atatute  waa  in  existence  at  the  time  the  ture  may    change   remedies.     Whatever   be- 

contTKCt  was  made.     Hence  the  statute  was  longa  mereljr  to  the  remedy  may  be  altered 

impliedly    written    into    the    contract,    and  according  to  the  will  of  the  state,  prorided 

tbat    waa  the   paramount    re*Bon    wby    the  the  alteration  doea  not  impair  the  obligatioB 

atatute  warn  apbeld.  of  the  contract     But   if  that  ia   produced, 

F^dalttr  ^ul  LiU  Amo.  t.  Mcttler.  lU  U.  it  ia  imroaUrial  whether  it  ia  done  bf  ul- 

'•  soa,  46Ut±  9U,  n                                 i  \agv&^»  nane&j,  n  Uncai  <n  Uw  «0M- 
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tract  itaelf.    In  either  ewe,  it  ia  proliibited  Tielc  Wo  ▼.  H<^ins,  118  U.  S.  856,  SO  I* 

by  the  Constitution.  ed.  220,  0  Sup.  Ct.  Bep.  1064. 

Bronion  t.  Kincie,  1  How.  Sll,  11  Lk  ed.  An  additional  remedy  can  be  given  only 

143;  McCracken  t.  Hayward,  2  How.  608,  where  it  does  not  impair  any  substantial 

11  L.  ed.  307;  Howard  t.  Bugbee,  24  How.  right  of  the  other  party. 

461,  16  L.  ed.  7S3;   Brine  t.  Hartford  F.  New  Orleans  City  ft  Lalce  B.  Ca  t.  Lonisi- 

Ins.  Co.  06  U.  S.  627,  24  L.  ed.  868;  Shap-  ana,  1S7  U.  S.  210,  30  L.  ed.  670,  IS  Sup.  Ct 

leigh  T.  San  Angelo,  167  U.  8.  697,  42  L.  Rep.  581. 

ed.  314,  "  Sup.  Ct  Rep.  067;  Edwards  t.  ^^  ,   3.  Slaer  submitted  the  cause  for 

Kearzey,  06  U.  8.  606.  24  L.  ed.  703;  Sei-  defendant  in  error.    Mr.  Robert  Pritchard 

bert  T.  Lewis    (Seibert  ▼.  United  SUtes)  ^^  ^^  ^^  ^^^. 

\^- 1  ^'  '"i:i^i"f  ^' J  l"P-  ?^^F;  Wliere  the  principles  to  be  applied  in  the 

V^j  ^-  ^^  ^  *^.  ^*^'J  ^"Z-.^'  ]l  exercise  of  the  jurisdiction  of  this  court  are 

L.  ed.  603;  Commissioners  Ct  t.  Rather,  48  ^  ^,,j  ^^^^^^  ^^^^  j^^^  argument  is  not 

™*-   tl^'    ^f.'*™^"   ^"°*y  7-„^"?;   l\  needed,  the  jurisdiction  rests  on  so  narrow  a 

!•••  t!*'  ^f^**^"..!-  ^^^'  '  ?^-  ^'J^  foundation  as  to  giye  color  to  the  motion  to 

Am.  Dec.  638;   Wilder  t.  Lumpkin,  4  Oa.  jjg^      „j  j^,^  the  disposal  of  the  case 

220;  Temple  t.  Hays,  Morris   (Iowa)    12;  on  the  motion  to  affirm. 

Lmg  T.  Walker,  106  N.  C.  08,  10  S.  E.  858;  jjew  York  ft  N.  E.  R.  Co.  v.  Bristol,  151 

SUte  ex  rel.  Brown  v.  McPeak.  31  Neb.  143,  y.  S.  556,  666,  38  L.  ed.  260,  272,  14  Sup. 

47  N.  W.  601;  Folts  t.  Huntley,  7  Wend.  ^t.  Rep.  437;  New  Orleans  Waterworks  Co. 

210;  Bank  of  the  Old  Dominion  v.  McVeigh.  ^   Louisiana,  185  U.  S.  336,  344,  46  L.  ed. 

20  Gratt  466;  Roberts  t.  Cocke,  28  Gratt  935^  941^  ^  g„p   ct  Rep.  601. 

216;  Mundy  T.  Monroe,  1  Mich.  71;  Swin-  ^he  fact  that  a  statute  affects  a  contract 

bume  ».  Mills,  17  Wash.  610,  61  Am.  St  retroepectiyely  does  not  necessarily  impair 

Rep.  032.  50  Pac.  480;  Goggans  t.  Turnip-  j^^  obligation  of  the  contract.    The  sUtute 

seed,  1  8.  C.  82,  08  Am.  Dec.  397,  7  Am.  Rep.  without  violating  the  constitutional 

231;    Jacoway    t.    Denton,    26    Ark.    641;  provision  in  question,  enhance  the  difficulty 

Homestead  Cases,  22  Gratt  287, 12  Am.  Rep.  „,  performance  to  one  party,  or  diminish 

^J\     ...                 ,            .          ,  the  value  of  performance  to  the  other,  pro- 

The  fact  that  the  act  tends  to  enforce  the  ^^^  ^  j^,,^,  y,,  obligation  of  performance 

contract  is  immaterial  if  thereby  the  con-  jj^  f^|]  force. 

tract  is  impaired.    Both  partiM  have  «xed  curtis  v.  Whitney,  13  Wall.  68,  20  L.  ed. 

righto  under  a  contract,  and  the  righto  of  gjg.  gatterlee  v.  Matthewson,  2  Pet  380, 

neither  party  can  be  impaired.  ^^   7  L.  ed.  458,  467. 

,  ^f'i^^J':.^r"'^^' I  ^''l\J^h  V'  And  so  a  Uw  which  either  takes  away 

L.  ed.  307 ;  Bedford  v.  Eastern  Bldg.  ft  L.  ^  existing  remedy,  or  adds  a  new  one,  ean- 

iir="^  ."„;®w^J  *'^rh  **'•  83*' "  S^P;  not  be  said  f  impair  the  obligation  of  an 

(^  Rep.  607;   Wade,  Retroactive  Laws,  f  ^^,,^1^  contract;  provided,  of  course,  the 

*•  .             ...     ...     .  ,  ..       .  ,,     „  parties  are  not  deprived  of  all  remedies  for 

It  «  one  of  the  highest  duties  of  the  Su-  f^,  enforcement  of  the  contract  obligations, 

preme  Court  to  take  care  that  the  constitn-  g^^         ,   Crowninshield.  4  Wheat  122, 

Uonal  prohibition  against  states  impairing  goo,  4  L.  ed.  520,  540;  Antoni  v.  Greenhow, 

tiie  obligations  of  «»ntracto  shall  neither  be  j^^  y  g   ^gg   ygj    ^gg,  27  L.  ed.  468,  474, 

evaded  nor  frittered  away.  2  Sup.  Ct.  Bep.  91;  Sampeyreac  v.  United 

J^l^^Z'  ^^*^'^y-  ®-  t^*'^"  ^  States.  7  Pet  222.  238.  8  L.  ed.  665.  671; 

ed.  760;  New  Orleans  Waterworks  Co.  v.  j^^  q,,^,  ^^^^  ft  Lake  R.  Co.  v.  Loulsi- 

w      . '^'i!i   -  ?'  ^r  =       !.,     c,         '  an*.  157  U.  S.  210,  30  L.  ed.  679,  15  Sup. 

h  "^ 'l*' AP'i?-  o*-,^'*J*l'  ^r"«I  \  ct  Rep.  681;  League  v.  Texas.  184  U.  S. 

Jr'*^?  B      00,  156.  46  L.  ed.  478.  22  Sup.  a.  Rep.  476. 

Bop.  Ct  Rep.  021.  ^        ^.       ^    ^  .  The  same  question  has  also  come  before 

^^  ^^  ?'?  \  retroactive  effect  is  uncon-  „,  ^^^^  ,^^^^  ,„„rts  of  last  resort,  on 

stitutional   If   It   so   chai^ses   the   «i.t.ng  f^^^  ^j.,,  ^^^^  ^^^           ,,^,  ^^  ^^^  ,„. 

rem^iies  as  »nijterially  to  impair  the  righto  ^^              ^J 

And  interettt  of  a  party  to  a  contract.  .                yn  r      r%         t      j«        m^  vr^ 

Ez  parte  City  Bwik,  3  How.  292.  11  L.  ed.  American  F.  Ins.  Co.  v.  Landfare,  56  Nek. 

60S;  Auffmordt  v.  Rasin,  102  U.  8.  620,  26  4»«.  7«  N.  W  1068;  rannere'  &  M  Ine  (X 

L.  ed.  262.  ^-  I>o^n«y»  189  U.  S.  301,  47  L.  ed.  821,  23 

The  court  wiU  look  beyond  the  wording  Sup.  Ct.  Rep.  566;  Rader  ▼.  Southeaaterly 

of  a  tUtute,  apparently  fair  upon  its  face.  Road  Diet.  36  N.  J.  L.  273 ;   Chamberlain 

and  consider  the  effect.    The  result  of  the  v.    New    Hampshire    F.    Ins.    Co.    55    N. 

present  statute  ia  that  all  insurance  com-  H.  249;  Woodward  v.  Winebill,  14  W%a^. 

panies  who  defend  a  suit  unsuccessfully  are  394,    44   Pae.   %^  \   ^t^ioii  ^ .  IK^t^mt)  ^ 

mulcted,  whlU plsintiirit not  102  Ud.  1,  1  ^.  1L.  «b\  IKUaua  ^.  %\»X^ 
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39  Ala.  858,  84  Am.  Dec  788;  Tarpley 
▼.  Hamer,  9  Smedes  k  H.  313;  Scott  t. 
District  Ct.  15  N.  D.  259,  107  N.  W.  61; 
Hsineiiutn  t.  SchloM,  88  Mich.  153,  47 
N.  W.  107;  Brubaker  t.  Poage,  1  T.  B.  Mon. 
128;  Kouuth  County  ▼.  Wallace,  60  Iowa, 
608, 15  N.  W.  305 ;  Dowell  v.  Talbot  Paving 
Co.  188  Ind.  675,  38  N.  £.  389;  Mobile  ft  M. 
R.  Co.  ▼.  Steiner,  61  Ala.  559;  Vanzant  y. 
Waddel,  2  Yerg.  260;  New  Era  Life  Asao.  ▼. 
Mnaaer,  120  Pa.  384,  14  Atl.  155;  Webb  t. 
Bioore,  25  Ind.  4;  Ewell  ▼.  Dagga,  108  U.  S. 
143,  151,  27  L.  ed.  682,  685,  2  Sup.  a.  Rep. 
408;  Brearly  School  y.  Ward,  201  N.  Y.  358, 

40  L.R.A.(NJ3.)  1215,  94  N.  E.  1001,  Ann. 
ChM.  1912  B,  251;  Curtis  y.  Whitney,  13 
Wall.  68,  20  L.  ed.  513;  Reitler  y.  Harris, 
228  U.  S.  437,  56  L.  ed.  497,  32  Sup.  a.  Rep. 
248. 

Mr.  Justice  Hughes  delivered  the  opin- 
ion of  the  court: 

In  1887,  the  plaintiff  in  error  issued  a 
eertifieate  or  policy  of  insurance  for  $3,000 
upon  the  life  of  Charles  C.  Snyder.  His 
wile,  the  defendant  in  error,  was  the  bene- 
ficiary. He  died  in  1908,  and  liability  upon 
the  pdicy  having  been  denied  by  the  com* 
pany,  this  suit  was  brought  by  Mrs.  Snyder 
in  the  chancery  court  of  Tennessee  to  compel 
501] payment.  The  court  gave  judgment  *in 
her  favor,  and  finding  that  the  refusal  to 
pay  was  not  in  good  faith,  added  to  the  re- 
oovery  25  per  cent  of  the  principal,  or  $750, 
wMeh  was  adjudged  to  be  ''reasonable 
eompensation  and  reimbursement  to  the 
•omplainant"  for  the  "additional  loss,  ex- 
peoM,  and  injury"  which  had  been  inflicted 
upon  her  as  the  holder  of  the  policy  by 
tin  refusal.  This  addition  was  made  pur- 
suant to  an  act  passed  by  the  legislature 
of  Tennessee  in  1901  (chap.  141).  The  su- 
premo court  of  the  state,  sustaining  the 
•tahite,  affirmed  the  judgment,  and  the  in- 
suranoe  company  has  sued  out  this  writ  of 
error.  122  Tenn.  248,  45  L.ILA.(N.S.)  209, 
122  8.  W.  981. 

The  sole  Federal  question  for  decision  is 
whether  the  above-mentioned  statute,  as  ap- 
plied, impaired  the  obligation  of  the  con- 
tract in  suit,  and  thus  violated  article  I, 
§  10  of  the  Constitution  of  the  United 
SUtea. 

The  act  in  question  provides: 

"Section  1.  .  .  .  That  the  several  in- 
surance companies  of  this  state,  and  foreign 
insurance  companies  and  other  corpora- 
tions, firms,  or  persons  doing  an  insurance 
business  in  this  state,  in  all  cases  when  a 
loos  oceurs  and  they  refuse  to  pay  the  same 
within  sixty  days  after  a  demand  shall  have 
haea  made  by  the  holder  of  said  policy  on 
wAfeh  MMid  loBa  oeeurred,  ahall  be  liable  to 
pmjr  ibm  holder  of  mid  polkj,  in  addition 


to  the  loss  and  interest  thereon,  a  sum  not 
exceeding  25  per  cent  on  the  liability  for 
said  loss;  Provided,  that  it  shall  be  made 
to  appear  to  the  court  or  jury  trying  the 
case,  that  the  refusal  to  pay  said  loss  was 
not  in  good  faith,  and  that  such  failure  to 
pay  inflicted  additional  expense,  loss,  or 
injury  upon  the  holder  of  said  policy;  and 
provided,  further,  that  such  additional  lia^ 
bility  within  the  limit  prescribed  shall,  in 
the  discretion  of  the  court  or  jury  trying 
the  case,  be  measured  by  the  additional  ex« 
pense,  loss,  and  injury  thus  entailed. 

"Sec.  2.  .  .  .  That  in  the  event  it 
shall  be  made  *to  appear  to  the  conrt[501 
or  jury  trying  the  cause  that  the  action  of 
said  policy  holder  in  bringing  said  suit  was 
not  in  good  faith,  and  recovery  under  said 
policy  shall  not  be  had,  said  policy  holder 
shall  be  liable  to  such  insurance  companies, 
corporations,  flrms,  or  persons  in  s  sum 
not  exceeding  25  per  cent  of  the  amount 
of  the  loss  claimed  under  said  policy;  Pro- 
vided, that  such  liability,  within  the  limits 
prescribed,  shall,  in  the  discretion  of  the 
court  or  jury  trying  the  cause,  be  measured 
by  the  additional  expense,  loss,  or  injury 
inflicted  upon  said  insurance  companies, 
corporations,  firms,  or  persons  by  reason  of 
said  suit/' 

The  contention  is  that  the  provision  for 
added  liability  placed  a  burden  upon  th« 
assertion  of  the  rights  which  the  contract 
secured,  and  thus  in  effect  changed  the  eon« 
tract  by  allowing  a  recovery  to  which  the 
parties  had  not  agreed,  and  which  was  not 
sanctioned  by  the  law  as  it  existed  at  tha 
time  the  contract  was  made.  Bronson  t. 
Kinzie,  1  How.  311,  317,  11  L.  ed.  143,  145; 
Barnitz  v.  Beverly,  163  U.  S.  118,  41  L.  ad. 
93,  16  Sup.  Ct.  Rep.  1042;  Bedford  v.  East- 
em  Bldg.  k  L.  Asso.  181  U.  S.  227.  45  L. 
ed.  834,  21  Sup.  Ct.  Rep.  597;  Oshkosh 
Waterworks  Co.  v.  Oshkosh,  187  U.  S.  437, 
430,  47  L.  ed.  249,  250,  23  Sup.  Ct.  Rap. 
234.  It  is  pointed  out  that  in  the  caaes 
in  which  statutes  have  been  sustained  pro- 
viding for  the  addition  to  the  recovery  of 
attorneys'  fees  or  damages,  or  penalties, 
the  question  arose  under  the  14th  Amend* 
ment;  and  that,  so  far  as  they  applied  to 
suits  upon  contracts,  the  latter  had  been 
made  after  the  enactments.  Atchison,  T. 
k  S.  F.  R.  Co.  V.  Matthews,  174  U.  S.  M, 
43  L.  ed.  909,  19  Sup.  Ct.  Rep.  609 ;  Fideli- 
ty Mut.  Life  Asso.  v.  Mettler,  185  U.  8. 
308,  322,  46  L.  ed.  922,  931,  22  Sup.  Ct. 
Rep.  662;  Iowa  L.  Ins.  Co.  v.  Lewis,  187 
U.  S.  335,  355,  47  L.  ed.  204,  213,  23  Snp. 
Ct.  Rep.  126;  Farmers'  &  M.  Ins.  Co.  ▼. 
Dobney,  189  U.  S.  301,  304,  305,  47  L.  ed. 
825,  8*26,  23  Sup.  Ct.  Rep.  565;  Seaboard 
Air  Line  R.  Co.  v.  Seegers,  207  U.  S.  78. 
52  L.  ad.  \0%,  %%  Eui^.  Ci.  Ra^.  28;  Taaoa 

^%1  T\.  %. 


UU.  BAOON  T.  ILLINOIS. 

A  H.  Valley  R.  Co.  v.  Jickaon  Vinegar  Co.  ihovn,  and  that  the  coniequent  ftdditioual 

226  II.  B.  217,  ante,  193,  33  6up.  Ct.  Bep.  40.  lou    be    ifaown.      And    the    lUte    court    h 

What,  then,   ii  the  eflEct  of  the  itatute  conitnjed    the    itatute    in    the    application 

with  respect  to   pre-eziBting  contractal     It  that  was  made  ol  it  in  the  present  caM. 
ia  at  OOM  apparent  that  it  doei  not  pur-        The  trial  court  adjudged  that  the  refnaal 

port  to  affect  the  obligation  of  the  contract  of  the  company  to  paj  the  amount  of  the 

50S]in  'any  way.  It  doe*  not  attempt  to  policy    waa    not    in    good    faith,    and    the 

change  or  to   render   nugatory    any  of   the  amount   allowed    waa    determined    to   be   a 

terms  or  conditiona  ol  the  policy  of  inaur-  reaMnable  compenaation  for  the  reenltiag 

ance,  or  to  relieve  the  inaured  from  compli-  damage.     The  evidence  before  the  oourfr— 

anee  with  any  itipulation  it  contained.    It  save  a  amall  portion  of  it — i*  not  in  the 

doea  not  eeek  to  give  a  right  of  action  where  record.    Tbe  fact  must  be  taken  to  be  aa 

none  would  otherwise  exiat,  or  to  deprive  the  found.     The  statute,  judged  by  iti  provi- 

eompany  of  any  defense  it  might  have.    If  siona  aa  they  have  been  conatrued  and  ap- 

the  company  is  not  liable  according  to  its  plied,  cannot  be  regarded  aa  an  Impairmoit 

contract,  it  is  not  required  to  pay.     Nor  of  the  obligation  of  the  contract, 
doei  the  statute  permit  a  recovery  of  ex-        Judgment  aCBrmed. 
penaea  or  added  damages  as  a  mere  conse- 
quence of  auceeis  in  tbe  auit.    The  question  ■■ 
wbetlier   tbe   state   may  so  provide   aa  to 

prior  contracts  is  not  before  us,  and  we  E-  K-  BACON,  Doing  Buaineaa  aa  WalMub 
express  no  opinion  upon  it.  Elevator,  Plff.  in  Err, 

atone.  This  is  the  necessary  effect  of  tbe  Commerce  ^  itat*  taxation  —  proparty 
proviso.     It  is   only  wben   it    ia   "made  to        In  tranalt. 

appear  to  the  court  or  jury  trying  the  case  1.  Personal  proper^  in  transit  in  Inter- 
that  the  refusal  to  pay  said  loss  was  not  »l»te  commerce  may  not  be  aubjected  to 
in  good  faith"  that  the  added  recovery  may  '<>«'  ^!'"»?  I*'=*''^'>  """"^L",' JS" 
k.  v»j  T*  ™  .»  .i-«  .^^._  .1,./  .„.t  "J™*  o'  *•>*  state,  and  the  property  la  with- 
be   had.     It  must   also  appear   that   such  .^  ^^^  j.^j^^  ^,'y^_  ^^f    i^^  ^  ^ 

refusal   mHicted   "additional   expense,  loss,  „,^ent  is  made. 

or   injury"  upon   the  policy  holder,  and  it  [por  otber  naa.  see  Commerce  T™  tn  DIfsst 
is  thia  further  expense,  loss,  or  injury  that        8uP-  Ct.  IMS-] 

measures  the  amount  to  be  allowed,  which  Commence  —  atat«  tazaUon  —  propertr 

is  not  to  exceed  25  per  cent  of  the  liabilitv        l^i^f^'^.        ,  .  .^  ,         , 

the  Dolicv  Grain  shipped  from  southern  and  west- 

"    ^''        ........      -    i  i     _.  =rn  atatea  under  contracts  for  its  tranapor- 

It  cannot  be  said  that  thia  effort  to  give  t^tJo„  to  eastern  cities,  hut  afterwards  par- 
indemnity  for  the  injuries  which  would  be  chased   while   in   transit  by   a   residenf   of 
sustained    through    perverse    methods    and  Illinois,    with    the    intent    to    forward    It 
through  an  abuse  of  tbe  privileges  accorded  promptly    according    to    the    shipping    oon- 
to  honest  litigants  imposed  a  burden  upon  tracts,    after    exercising    the    privilege    re- 
the  enforcement   of   the   contract.     Neither  served  therein  of  removing  it  from  the  can 
the    contract   nor    the    existing   law   which  "*    '^"""K"    for    inspection    weighing,    etc.. 
J   ■  *      *         .  _  1  I  J         ..-♦.  ^-.^  """y  **  assessed  lor  local  taxation  while 
entered    into  it   contemplated   con Usts  pro-  ^jj^,,      ;„    ^i,    private  grain   elevator   at 
moted  in  bad  faith,  or  justified  the  inflie-  Chicago,  to  which  it  had  been  removed  for 
tion  of  loss  by  such  means.    The  state  was  the  aforesaid  purposes. 

entitled  at  all  times  to  take  proper  mesa-  [Par  otbei  cases,  set  Commerce,  v.,  la  Dtxeat 
utes  to  prevent  the  perversion  of  its  legal        ^^^-  ^^  ^^^i 
macliinery,  and  there  was  no  denial  or  bur-  [No.  76.] 

deninfi,  in  any  proper  sense,  of  the  existing        KoTH-On  local   traruporUtlon  of  good* 

remedies  applicable  to  the  contract  by  the  „   ^^^   of    an   interstatTor  foreign  "Uip- 

demand  that  they  be  availed  of  bona  nde.  ment— see  notes  to  Gulf,  C.  &  8.  F.  R.  Co.  v. 

S04]    'But  we  are  asked  to  look  behind  the  Texaa,  SI  L.  ed.  U.  8.  HO,  and  Miaaonrl 

language  of  the  sUtuU  and  to  assume  that  P.  R.  Co.  v.  Sherwood,  T.  *  Co.  17  L.R.A. 

ita  effect  is  to  impose  the  additional  liability  643. 

in   the  absence  of  bad  faith.     That  la,  we        *«   to  ^^'o   the    transit  of  goods,    eom- 

ate  to  take  the  sUtuU  as   including  what  ^"'"^  '"j"?;^"  atate    may  be  deemed  to 

u     .     ...I-  ....i.,j=.      ..  .ii..»;n»  Z%.^t  It  MifB  terminated,  or  to  have  been  deflnitcly 

it  wprcMly  excludes,-as  allowmg  what  it  interrupted,  so  as  to  subject  the  goods  to 

explicitly   denies.     The  act  doea  not  make  j^^j  t^,tion-eee  notes  to  General  Oil  0». 

the  mere  refusal  to  pay  sufficient  evidence  y.  Grain,  52  L.  ed.U.S.IW.wiitiwfiai^oi 

of  bad   faith,   so  as  to  justify  the  added  Tranafei  Co.  'v.  loati  <A  'BjviVew ,  %  \AJk. 
Ncoverj;  it  reqmnt  that  tbe  bad  faith  be    (N.B.>  Mi. 
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ArgiMd  and  tubmltted  December  6,   1912. 
Deeided  February  24,  1913. 

• 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  lUinoU  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Municipal 
Oourt  of  the  City  of  Chicago  for  the  recoY- 
ery  of  a  tax.    Affirmed. 

See  same  case   below,  243   lU.   313,   44 
L.RJL(NJ3.)  686,  90  N.  E.  686. 

Statement  by  Mr.  Justice  Hughes: 
This  is  a  writ  of  error  to  reyiew  a  judg- 
ment of  the  supreme  court  of  the  state  of 
Illinois,  which  affirmed  a  judgment  for  the 
amount  of  a  tax  assessed  against  the  plain- 
tiff in  error  for  personal  property  in  the 
year  1907.  The  contention  that  the  assess- 
ment was  in  violation  of  article  I.,  §  8, 
clause  3,  of  the  Federal  Constitution,  in 
that  it  was  laid  upon  a  subject  of  interstate 
commerce,  was  overruled  by  the  state  court. 
243  IlL  313,  44  L.RJL(N.S.)  686,  90  N.  E. 
686. 
The  facts  were  agreed  to,  as  follows: 
"That  the  defendant,  E.  R.  Baoon,  had, 
OB  the  1st  day  of  April,  1907,  and  for  many 
years  prior  to  said  date,  his  residence  and 
domicil  in  the  town  of  Lake  View,  in  the 
county  of  Cook,  and  state  of  Illinois;  that 
the  defendant,  E.  R.  Bacon,  on  the  1st  day 
of  April,  1907,  and  prior  thereto,  occupied 
and  controlled  a  certain  private  grain  ele- 
vator known  as  Wabash  Elevator,  and  that 
the  said  grain  elevator  was  located  at  33d 
and  Waterville  streets  in  the  town  of  South 
Town,  in  the  city  of  Chicago,  county  of 
Cook,  and  state  of  Illinois;  that  the  only 
personal  property  in  the  town  of  South 
Town  owned  by  the  defendant  on  the  1st 
day  of  April,  1907,  was  certain  grain  stored 
in  the  said  elevator  above  mentioned,  and 
certain  personal  property  used  by  him  in 
his  business  office  located  at  234  La  Salle 
506]8treet,  in  the  city  of  Chicago,  ^Illinois, 
and  that  the  said  business  office  and  the  said 
personal  property  used  by  said  defendant 
therein  was  not  then  a  part  of  or  in  any 
way  connected  with  said  grain  elevator; 
that  the  said  defendant,  E.  R.  Bacon,  has 
paid  the  tax  assessed  on  April  1st,  1907, 
on  all  the  personal  property  used  by  him  in 
his  said  business  office  located  at  234  La 
Salle  street,  in  the  city  of  Chicago,  Illi- 
Bois;  that  the  said  defendant,  E.  R.  Bacon, 
has  paid  the  tax  assessed  on  April  1st, 
1907,  on  all  his  personal  property  located 
in  the  town  oi  South  Town,  except  the  tax 
assessed  on  the  grain  which  was  stored  in 
the  said  Wabash  Elevator  on  the  1st  day 
of  April,  1907;  that  all  of  said  grain  stored 
In  the  MMid  Wabash  Elevator  on  the  1st  of 
April,  1007,  WMM  told  to  the  defendant,  E. 
JL  Bmmn,  by  vmriooi  panooi  donieUad  in 


and  residents  of  various  states  in  the  sontli- 
em  and  western  portions  of  the  United 
States,  and  that  the  said  persons  who  sold 
the  said  grain  to  the  said  defendaat,  K.  B. 
Bacon,  did,  prior  to  the  said  sale,  and  tba 
shipment  of  said  grain,  as  hereinaftar  mn* 
tioned,  enter  into  certain  eontraeti  with 
certain  railroad  companies  for  the  trana* 
portation  of  said  grain  to  the  dties  of  New 
York  and  Philadelphia  and  variona  otbar 
cities  in  the  eastern  portions  of  the  United 
States,  all  of  said  cities  being  ontsida  of  the 
state  of  Illinois,  in  and  by  which  said  eon- 
tracts  the  said  persons  reeerved  the  ri|^t  to 
the  owners  of  the  said  grain  to  remove  said 
grain  from  the  cars  of  the  said  railroad  eon- 
panics  at  the  city  of  Chicago,  Illinois,  for 
the  mere  temporary  purposes  of  inapeetiBg^ 
weighing,  cleaning,  clipping,  drying,  saving, 
grading,  or  mixing,  or  changing  the  owner- 
ship, consignee,  or  destination  of  said  grain; 
that  after  the  making  of  the  said  contraeta 
by  the  original  vendors  of  the  said  grain 
and  the  said  railroad  companies,  the  aaid 
original  vendors  delivered  to  the  said  rail<f 
road  companies,  under  and  in  accordanee 
with  the  said  contracts,  the  said  grain  for 
transportation  to  said  cities  of  New  York, 
Philadelphia  and  the  said  *divers  other[607 
cities  specified  in  the  said  contracts  of  ship- 
ment. 

'That  the  said  E.  R.  Bacon  was,  prior 
to  and  on  April  1st,  1907,  represented  in 
the  cities  of  New  York,  Philadelphia,  and 
the  said  divers  other  cities  in  the  said  east- 
ern portions  of  the  United  States  by  var- 
ious agents,  by  and  through  whom  he  dis- 
posed of  grain  and  other  commodities  oa 
the  eastern  markets,  and  that  all  of  the 
said  grain  above  mentioned  was  purehasad 
by  him  as  aforesaid  for  the  sole  and  onlj 
purpoee  of  being  sold  and  disposed  of  1^ 
and  through  his  said  agents  in  the  afore- 
said eastern  cities,  and  that  the  said  grain 
or  any  portion  thereof  was  not  at  any  time 
intended,  by  said  original  owners  nor  bj 
said  E.  R.  Bacon,  for  use,  sale,  or  dispoai- 
tion  in  the  state  of  Illinois. 

'That  at  the  time  the  said  grain  waa  sold 
to  the  said  defendant,  E.  R.  Baoon,  by  the 
said  original  vendors  thereof,  domiciled  in 
and  residents  of  said  southern  and  weatam 
portions  of  the  United  States,  his  sole  and 
only  intention  regarding  the  said  grain 
was  that  all  of  the  said  grain  should  ba 
transported  and  carried  from  the  place  of  ita 
said  original  consignment  to  said  railroad 
companies  to  the  said  points  of  destination 
named  in  the  said  contracts  of  shipment 
entered  into  between  the  said  original  vend- 
ors of  said  grain  and  the  said  railroad  eoai- 
panies,  as  hereinbefore  mentioned. 

'That  the  said  grain  was  sold  to  the  da- 
fandani,  1L  U.  BaMia«  Ys^  \lha  original  vend* 
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pn  of  said  grain,  along  with  the  existing 
eontracts  of  shipment  between  the  said 
original  Tendors  and  the  said  railroad  com- 
paniea»  and  along  with  the  said  privilege 
of  removing  said  grain  from  the  said  cars 
of  the  said  railroad  companies,  which  said 
privilege  was  reserved  to  the  owner  of  the 
■aid  grain  in  the  manner  and  for  the  pur- 
poses hereinbefore  mentioned;  that  in  pur- 
suance of  the  privilege  which  the  defendant, 
E.  R.  Bacon,  was  entitled  to  under  said  con- 
50 8] tracts  of  shipment,  *as  the  owner  of 
said  grain,  he  removed  said  grain  from  the 
said  railroad  cars,  and  placed  the  same  in 
his  said  private  Wabash  Elevator,  for  the 
sole  purposes  of  inspecting,  weighing,  clean- 
ing, clipping,  drying,  sacking,  grading,  and 
mixing,  as  specified  in  said  contracts  of  ship- 
ment, and  not  for  the  purposes  of  changing 
the  ownership,  consignee,  or  destination  of 
said  grain;  and  that  said  grain  remained 
in  said  elevator  for  only  such  time  as  was 
reasonably  necessary  for  the  purposes  of  in- 
specting, weighing,  cleaning,  clipping,  dry- 
ing, sacking,  grading,  and  mixing;  and 
that  immediately  after  said  grain  had  been 
inspected,  weighed,  cleaned,  clipped,  dried, 
sacked,  graded,  and  mixed,  it  was  turned 
over  again  to  the  said  railroad  companies 
for  shipment  to  the  said  eastern  cities  in 
accordance  with  the  said  provisions  of  the 
said  original  contracts  of  shipment  entered 
into  between  the  said  original  vendors  of 
said  grain  and  the  said  railroad  companies, 
and  that  the  said  grain  was  thereupon  for- 
warded by  said  railroad  companies  to  its 
•aid  original  points  of  destination. 

"That  the  said  grain  so  placed  and  con- 
tained in  the  said  elevator  was  not,  nor 
was  any  part  thereof,  at  any  time  on,  be- 
fore, or  after  the  1st  day  of  April,  1907, 
sold  or  disposed  of  or  consumed  in  the  state 
of  Illinois,  but  that  said  grain  and  each 
and  every  part  thereof  was  transported  out 
of  said  state  to  the  points  of  destination, 
and   in  the  manner  and  form  aforesaid; 

"That  on  the  1st  day  of  April,  1907,  the 
board  of  assessors  of  Cook  county,  Illinois, 
assessed  a  tax  against  the  said  £.  R.  Bacon 
on  the  said  grain  contained  in  the  said  Wa- 
bash Elevator  on  the  said  1st  day  of  April, 
1907,  on  a  valuation  of  $5,000,  which  was 
established  by  the  board  of  review,  and 
which  was  equalized  by  the  state  board  of 
equalization,  and  that  the  tax  levied  there- 
on against  the  defendant,  E.  R.  Bacon,  for 
the  year  1907,  amounts  to  $360;  which  is 
the  tax  to  recover  which  the  suit  is 
brought;  that  the  defendant  owns  certain 
SO  9]  personal  ^property  in  the  town  of  Lake 
View,  county  of  Cook  and  state  of  Illinois, 
and  that  said  personal  property  is  contained 
Im  his  said  domicil  and  residence,  and  that 
tiia  said  defendant  h»»  h^retoior^  paid  %1| 


the  taxes  assessed  on  the  said  personal  prop- 
erty on  the  said  Ist  day  of  April,  1907,  and 
that  the  said  defendant,  E.  R.  Bacon,  owned, 
on  the  1st  day  of  April,  1907,  no  other  per- 
sonal property  taxable  by  the  taxing  bodies 
of  the  state  of  Illinois  other  than  that 
above  mentioned." 

Mr.  Walter  Bachrach  argued  the  cause, 
and,  with  Messrs.  Moritz  Rosenthal  and 
Joseph.  W.  Moses,  filed  a  brief  for  plaintiff 
in  error: 

The  temporary  detention  of  the  grain 
while  in  transit,  without  the  intention  of 
abandoning  the  original  movement  beyond 
the  limits  of  the  state,  which  movement  was 
ultimately  completed,  did  not  deprive  the 
transportation  of  the  character  of  inter- 
state commerce. 

Coe  V.  Erroll,  62  N.  H.  303,  affirmed  in 
116  U.  S.  617,  29  L.  ed.  716,  6  Sup.  Ct.  Rep. 
475;  Caldwell  v.  North  Carolina,  J  87  U.  S. 
622,  47  L.  ed.  336,  23  Sup.  Ct.  Rep.  229; 
Kelley  v.  Rhoades,  188  U.  S.  1,  47  L.  ed. 
359,  23  Sup.  Ct.  Rep.  259;  Connecticut 
River  Lumber  Co.  v.  Columbia,  62  N.  H. 
286;  Prairie  Oil  &  Gas  Co.  v.  Ehrhardt,  244 
111.  634,  91  N.  E.  680;  State,  Detmold, 
Prosecutor,  v.  Engle,  34  N.  J.  L.  425;  State, 
Lehigh,  ft  W.  Coal  Co.,  Prosecutor,  v.  Car- 
rigan,  39  N.  J.  L.  36;  Berwind  ft  White 
Coal  Co.  V.  Jersey  City,  75  N.  J.  L.  76,  67 
Atl.  181;  Burlington  Lumber  Co.  v.  Willetts, 
118  111.  559,  9  N.  E.  254. 

The  character  of  a  shipment,  whether  local 
or  interstate,  is  not  affected  by  a  transfer  of 
the  title  during  the  transportation. 

Gulf,  C.  ft  S.  F.  R.  Co.  ▼.  Texas,  204  U. 
S.  403,  51  L.  ed.  540,  27  Sup.  Ct.  Rep.  360; 
Connecticut  River  Lumber  Co.  v.  Columbia, 
62  N.  H.  286. 

Those  cases  which  hold  that  property 
which  is  detained  within  the  state  on  its 
interstate  journey  is  taxable  are  distinguish- 
able from  the  one  at  bar,  and  may  be  class- 
ified as  follows: 

1.  Where  the  produce  was  grown  in  the 
taxing  state,  and  had  never  been  out  of  that 
state,  but  was  intended  for  exportation  by 
the  owner. 

Coe  ▼.  Errol,  62  N.  H.  303,  affirmed  in 
116  U.  S.  517,  29  L.  ed.  715,  6  Sup.  Ct.  Rep. 
475;  Diamond  Match  Co.  v.  Ontonagon,  188 
U.  S.  82,  47  L.  ed.  394,  23  Sup.  Ct.  Rep.  266. 

2.  Where  the  property,  though  coming 
from  another  state,  was  being  held  in  actual 
storage,  to  be  removed  for  use  at  a  more 
profitable  time. 

(a)  To  be  held  until  orders  for  it  were 
taken. 

Susquehanna  Coal  Co.  v.  South  Amboy, 
184  Fed.  941 ;  Lehigfh  ft  W.  Coal  Co.  v.  Junc- 
tion, 75  N,  J,  L.  ^^^»  \s  \iS.^^:&s^^  ^Vk^ 
«8  MV,  «^OtS. 
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(b)   Until  Um  tmaa  deairad  to  uu  it  ii  view  that  if  tha  grain  wai  in  truait  In 

hla  own  baHineM.  interstate    commerce    it    wa«    exempt   from 

Diamond  Match  Co.  t.  Ontonagon,  188  U  local   taxation.     In  ita  opinion,  that  court 

8.  82,  47  L.  ed.  304,  S3  Sup.  Ct.  Rep.  266;  said:     "The  sole  question  presented  b;  this 

Burlington  Lumber  Co.  r.  Willetta,  118  III  record  is,  was  the  grain  upon  which  the  tax 

SS9,  »  N.  E.  2S4.  was  levied  in  transit  on  April  1,  ig07T    If 

(o)   Until  eiutomers  made  their  lelectiM  it  was  so  in   transit,   it  was  not  liable  to 

from  good*  being  detained.  he  taxed  while  passing  through   the  state 

American  Bteel  &  Wire  Co.  t.  Speed,  19!  to  ita  destination.     On  the  other  hand,  if 

U.  S.  GOO,  48  L.  ed.  638,  24  Sup.  Ct.  Rep  it  was  not   in  transit,  but  had   a   situs  in 

36fi.  this  state,  it  was  subject  to  taxation  under 

3.  Where  there  waa  not  a  through  ahip-  state  authority."  In  this  view  of  the  isaue, 
ment,  and  any  further  movement  requireti  the  court  sustained  the  recover;  of  the 
a  new   specification  of  the  goods  and  nen  amount  of  the  tax. 

forwarding  orders.  It  is  now  contended,  however,  bj  the  de- 

Qeneral  Oil  Co^  v.  Crain,  209  U.  S.  211;  fendant  in  error,  that  the  question  thus  de- 

S2  L.  ed.  T54,  28  Sup.  Ct  Rep.  47S.  Hied  was  an  immaterial  one;  that  even  if 

4.  Where  the  goods  were  partially  for  sale  the  property  waa  in  transit,  and  waa  the 
within  the  taxing  state,  and  the  part  to  bi  subject  of  interstate  commerce,  it  was  nev- 
there  sold  was  unascertained.  ertheless   liable   to   assessment,    in   common 

American  Steel  A  Wire  Co.  v.  Speed,  IB!  "'^h    the    other    personal    property    of    the 

U.  8.  COO,  48  L.  ed.  538,  24  Sup.  CL  Rep.  ptaintiR  in  error,  because  he  was  a  resident 

3C0.  of  the  state,  and  the  property  was  within 

9.  Where  the  goods  had  come  to  rest  li  the  limits  of  the  county  where  the  aaseas- 

the  state  of  their  ultimate  destination.  D><">t  was  made. 

Brown  ».  Houston,  114  U,  S.  622,  29  L.  ed.  This   argument  proceeds  upon   a  miseon- 

257,  6  Sup.  Ct  Bep.  1001  j  Pittsburg  k  8.  option  of  the  ground  npon  which  the  power 

Coal  Co.  V.  Batea,  1S6  U.  8.  577,  39  L.  ed.  to    tax   articles    actually    moving    in    inter- 

"""    "  "             -         ~        -----        -     -  atate  transportation  is  denied  to  the  states. 

That  denial  rests  upon  the  supremacy  of  the 
Federal  power  to  regulate  interstate  com- 

_                ,     .       ,    .1                  .        ■  •     .  merce.     Its  postulate  is  the  necBBaary  free- 

.   Tatge  submitted  the  caow  for  defend-  ^^^  „,  t^.t  commerce  from  the  burden  of 

JVil^''                         '                      ""  ""«''  ">«*'  exactions  as  are  inconsistent  with 

on  Uie  brief:            ^        ^  ,                         .    .  the  control   and  protection  of  that  poww. 

Proper^,  even  though  in  transit  and  the  The  fact  that  such  a  burden  is  sought  to 

subject  of   mtersUte  commerce,  is  subject  ^  ,„  ^^  ^     ^^  ^ate  of  the  domicil  of 

to  general  assessment  for  taxation  as  other  ti,e  owner,  upon  property  moving  in   inter- 

property  at  the  domicil  of  lU  owner.  ,4,1^  commerce,  creates  no  exception.    That 

..^r'J  ^  J"'.°"-  '■  ^^f^'  ^^^  S^;/^'  «t«te  ^''Joy*  n"   prerogative   to   make   levy 

M  8.  W.  SBB;   Amory  Mfg.  Co.  v.  Gulf.  C.  .u^h  property  piling  through  it,  b^ 

*  S.  F.  R.  Co.  89  Tex.  41B,  G9  Am.  St.  Bep.  ,f„«  ,»  Jj  Q„l/u>  it.  citize,^.     ii^. 

e«,  37  S.  W.  886;  Adams  Exp.  Co.  v.  Ohio  „   ^^ll    as    others,    are    under    the   shelter 

State  Auditor,  166  U.  8.  188,  41  L.  ed.  066,  ^j  ^^  «„merce  •clause.  The  que.tion[61S 

17   Sup.  Ct  Repi    604;    Brown  v.  Houston.  ;,  determined  not  by   the  residence  of   the 

114  U.  S.  622.  29  L.  ed.  267,  6  Sup.  Ct  Rep,  ^            tut  by  the  nature  and  effect  of  the 

1091  i  Btete  Freight  Tax  Case.  16  Wall.  232,  particular  sUte  action  with  respect  to  a  sub- 

21  L.  Bd.  149;   Piokard  v.  Pullman  South-  :^  „i,ijh   ha,  e„„,  „nj,r  y,e  g„„  ol  , 

em  Car  Co.  117  U.  8.  34,  2B  L  ed.  78B,  6  |,„^ou„t  authority. 

8ap.    Ct    Rep.    838;     State    Tonnage    Tax  This   is  clearly  shown   by   the   reasoning 

Caaea  (Cox  v.  Lott)  12  Wall.  204.  20  L.  ed.  of  th«  decisions  which  deSne  the  limits  of 

370;    Horn   8ilver  Min.   Co.   v.   Now  York,  the    sUte    texing    power    with    respect    to 

143  V.  8.  308,  36  L.  ed.  184,  4  Intera.  Com.  property    about    to    leave    the    state   of    its 

Rep.  67.  12  Sup.  Ct  Rep.  403;  Story,  Confl.  oiigi„_  01  while  it  is  on  its  way  to  iU  des- 

^  I  ^^^-  tination  in  another  state.    In  Coe  v.  Errol, 
lie  U.  8.  617,  20  L.  ed.  71S,  6   Sup.  Ct 

Mr.  Jnstlee  Hngliea,  after  making  the  Rep.   47S.   the   question   was   whether   the 

abov«  statement   delivered  the  <9lnion  of  products  of  a  state    (in  that  case  timber 

Um  OTurt:  nit   In   the    foreste   of   New    Hampshire), 

Sill    *Did  the  enforcement  of  the  looal  tax  though  Intended  for  exportation  to  another 

upon  the  grain  in  the  elevator  of  the  plain-  rtate,  and  partially  prepared  for  that  puf- 

tJlT  in  error  amount  to  an  unconstitutional  pose  by  being  deposited  at  a  place  or  port 

JbfarArHM*   with   Intantate   commerceT  af  shipment,   waa  liable   to  be   taxed  lUn 

Tb*  mipmu  court  of  Uiiooia  wm  «f  the  other  propartj  vithlu  the  state.    Tbe  elaim 
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of  immunity  by  reason  of  tlie  fact  that  it 
was  owned  bv  nonresidents  was  at  once  dis- 
posed  of.  "If  not  exempt  from  taxation  for 
other  reasons/'  said  the  court  (Id.  p.  524), 
**it  cannot  be  exempt  by  reason  of  being 
owned  by  nonresidents  of  the  state.  We 
take  it  to  be  a  point  settled  beyond  all  con- 
tradiction or  question,  that  a  state  has  ju- 
risdiction of  all  persons  and  things  within 
its  territory  which  do  not  belong  to  some 
other  jurisdiction."  The  case  was  put  upon 
the  same  basis  as  though  the  timber  had 
been  owned  by  residents  of  New  Hampshire, 
and  the  question  was  treated  as  being  one 
with  respect  to  the  point  of  time  at  which 
goods  produced  within  the  state,  which  are 
the  subject  of  exportation  to  another  state, 
cease  to  be  liable  to  state  taxation.  It  was 
concluded  that  these  articles  could  be  taxed 
by  the  state  until,  but  not  after,  the}'  had 
been  actually  started  in  the  course  of  trans- 
portation to  another  state,  or  had  been  com- 
mitted to  a  carrier  for  that  purpose. 

The  court  said:  "This  question  does  not 
present  the  predicament  of  goods  in  course 
of  transportation  through  a  state,  though 
detained  for  a  time  within  the  state  by  low 
water  or  other  causes  of  delav,  as  was  the 
513]casc  of  the  *logs  cut  in  the  state  of 
Maino,  the  tax  on  which  was  abated  by  the 
sUprcmo  court  of  New  Hampshire.  Such 
goods  are  already  in  the  course  of  commer- 
cial transportation,  and  are  clearly  under 
the  protection  of  the  Constitution.  And  so, 
we  think,  would  the  goods  in  question  be 
when  actually  started  in  the  course  of  trans- 
portation to  another  state,  or  delivered  to  a 
carrier  for  such  transportation."  (Id.  p. 
0-25.) 

After  pointing  out  the  importance  of 
ilearly  defining,  so  as  to  avoid  all  question, 
tlie  time  when  state  jurisdiction  over  the 
commodities  of  commerce  begins  and  ends, 
and  after  commenting  on  tlie  established 
rule  as  to  the  power  of  taxation  with  re- 
spect to  goods  which  had  come  to  their  place 
of  rest  within  the  state,  for  disposal  and 
use  (WoodrufT  v.  Parham,  8  Wall.  123,  19 
L.  ed.  382;  Brown  v.  Houston,  114  U.  S.  622, 
29  L.  ed.  257,  5  Sup.  Ct.  Rep.  1091),  the 
court  thus  restated  its  conclusion,  in  lan- 
^lage  applicable  generally  to  the  products 
of  the  state  without  distinction  with  re- 
spect to  ownership  by  residents  or  nonresi- 
dents: "But  no  definite  rule  has  been 
adopted  with  regard  to  the  point  of  time 
at  whicb  the  taxing  power  of  the  state 
ceases  as  to  goods  exported  to  a  foreign 
ctiuntry  or  to  another  state.  What  we  have 
already  said,  however,  in  relation  to  the 
products  of  a  state  intended  for  exportation 
to  another  state  will  indicate  the  view 
which  seems  to  us  the  sound  one  on  that 
subject;  nameJ.F,  thsii  such  goods  do  not 
S7  L.  ed. 


cease  to  be  part  of  the  general  mass  of  prop- 
erty in  the  state,  subject,  as  such,  to  its  ju- 
risdiction and  to  taxation  in  the  usual  way, 
until  they  have  been  shipped  or  entered  with 
a  common  carrier  for  transportation  to  an- 
other state,  or  have  been  started  upon  such 
transportation  in  a  continuous  route  or 
journey.  We  think  that  this  must  be  the 
true  rule  on  tli^  subject.  It  seems  to  us 
antenable  to  hold  that  a  crop  or  a  herd  is 
exempt  from  taxation  merely  because  it  is, 
by  its  owner,  intended  for  exportation.  If 
such  were  the  rule  in  many  states  there 
would  be  nothing  but  the  lands  and  real 
'estate  to  bear  the  taxes.  Some  of  the[514 
Western  states  produce  very  little  except 
wheat  and  corn,  most  of  which  is  intended 
for  export;  and  so  of  cotton  in  the  Southern 
states.  Certainly,  as  long  as  these  products 
are  on  the  lands  which  produce  them,  they 
are  part  of  the  general  property  of  the 
state.  And  so  we  think  they  continue  to  be 
until  they  have  entered  upon  their  final 
journey  for  leaving  the  state  and  going  into 
another  state."     (Id.  pp.  527,  628.) 

In  General  Oil  Co.  v.  Grain,  209  U.  S.  211, 
52  L.  ed.  754,  28  Sup.  Ct.  Rep.  475,  the  own- 
er of  the  property,  which  was  sought  to  be 
subjected  to  an  inspection  tax  in  Tennes- 
see, was  a  Tennessee  corporation.  The  prop- 
erty was  oil  contained  in  the  company's 
tanks  at  Memphis.  It  was  contended  that 
the  oil  in  these  tanks  was  in  transit  from 
the  place  of  manufacture  in  Pennsylvania 
to  the  place  of  sale  in  Arkansas,  and  that 
the  holding  of  it  in  Memphis  was  merely 
for  the  pupose  of  separation,  distribution, 
and  reshipment,  and  was  for  no  longer 
time  than  required  by  the  nature  of  the 
business  and  the  exigencies  of  transporta- 
tion. The  court  considered  the  question 
from  the  standpoint  of  the  general  power  of 
the  state  to  tax.  The  oil  was  held  to  be 
taxable,  but  not  upon  the  ground  that  its 
owner  was  domiciled  in  Tennessee.  It  was 
recognized  that  if  the  oil  were  actually  in 
transit,  it  would  not  be  taxable.  But  it  was 
found  not  to  be  in  movement  through  the 
state;  it  had  reached  the  destination  of  its 
first  shipment  and  was  held  at  Memphis  for 
the  business  purposes  and  profits  of  the 
company.  The  principle  applied  was  that 
announced  in  American  Steel  k  Wire  Co. 
V.  Speed,  192  U.  S.  500,  48  L.  ed.  538,  24 
Sup.  Ct.  Rep.  305.  See  Kelley  v.  Rhoads, 
188  U.  S.  1,  5,  7,  47  L.  ed.  359,  360,  362, 
23  Sup.  Ct.  Rep.  259;  Diamond  Match  Go. 
V.  Ontonagon,  188  U.  S.  82,  93-96,  47  L.  ed. 
394,  398-400,  23  Sup.  Ct.  Rep.  266. 

We  come,  then,  to  the  question  whether 
the  grain  here  involved  was  moving  in  in- 
terstate commerce,  so   that  the  im\iQa\.t.vQitL 
of  the  \ocaV  tax  mu.^  >Qfe  ^^\^  Vi  Xjfc  x^^pa^- 
nant  to  t\\e  ¥edwo\  "^tywct. 
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515]  ^'Tbe  following  facts  are  shown  by  the 
agreed  statement: — ^The  grain  had  been 
shipped  by  the  original  owners,  who  were 
residents  of  southern  and  western  states, 
under  contracts  for  its  transportation  to 
New  York,  Philadelphia,  and  other  eastern 
eitiesy  which  reserred  to  the  owners  the 
right  to  remove  it  from  the  cars  at  Chicago 
"for  the  mere  temporary  purposes  of  in- 
specting, weighing,  cleaning,  clipping,  dry- 
ing, sacking,  grading,  or  mixing,  or  chang- 
ing the  ownership,  consignee,  or  destina- 
tion" thereof.  While  the  grain  was  in  tran- 
sit it  was  purchased  by  Bacon,  the  plaintiff 
in  error,  who  succeeded  to  the  rights  of  the 
vendors  under  the  contracts  of  shipment. 
He  was  represented  at  the  points  of  destina- 
tion by  agents  through  whom  he  disposed 
of  grain  and  other  commodities  on  the  east- 
em  markets,  and  the  grain  in  question  was 
purchased  by  him  solely  for  the  purpose  of 
being  sold  in  this  way,  and  with  the  inten- 
tion to  forward  it  according  to  the  shipping 
contracts;  it  was  not  his  intention  to  dis- 
pose of  it  in  Illinois.  Upon  the  arrival  of 
the  grain  in  Chicago,  Bacon  availed  himself 
of  tiie  privilege  reserved  and  removed  it 
from  the  cars  to  his  private  elevator.  This 
removal,  it  is  said  in  the  agreed  statement 
of  facts,  was  for  the  sole  purposes  of  in- 
specting, weighing,  grading,  mixing,  etc., 
and  not  for  the  purpose  of  changing  its 
ownership,  consignee,  or  destination.  It  is 
added  that  the  grain  remained  in  the  ele- 
Tator  only  for  such  time  as  was  reason* 
ably  necessary  for  the  purposes  above  men* 
tioned,  and  that  immediately  after  these 
had  been  accomplished  it  was  turned  over 
to  the  railroad  companies,  and  was  for- 
warded by  them  to  the  eastern  cities,  in  ac- 
cordance with  the  original  contracts  of 
transportation.  No  part  of  the  grain  was 
sold  or  consumed  in  Illinois.  It  was  while 
it  was  in  Bacon's  elevator  in  Chicago  that 
it  was  included  in  the  assessment  as  a  part 
of  his  personal  property. 

But  neither  the  fact  that  the  grain  had 
come  from  outside  the  state,  nor  the  inten- 
516]tion  of  the  owner  to  send  it  to  ^another 
state,  and  there  to  dispose  of  it,  can  be 
deemed  controlling  when  the  taxing  power  of 
the  state  of  Illinois  is  concerned.  The  prop- 
erty was  held  by  the  plaintiff  in  error  in 
Chicago  for  his  own  purposes  and  with  full 
power  of  disposition.  It  was  not  being 
actually  transported,  and  it  was  not  held 
by  carriers  for  transportation.  The  plain- 
tiff in  error  had  withdrawn  it  from  thr 
earriers.  The  purpose  of  the  withdrawal 
did  not  alter  the  fact  that  it  had  ceased 
to  be  transported  and  had  been  placed  in 
bis  hands.  He  had  the  privilege  of  oon- 
Httoittg  the  tntttporUktion  under  the  ship- 
pIV  eoatrmetM,  but  of  ih\M  h«  might  aTail 


himself  or  not,  as  he  chose.  He  might  sell 
the  grain  in  Illinois  or  forward  it»  as  he 
saw  fit.  It  was  in  his  possession,  with  the 
control  of  absolute  ownership.  He  intended 
to  forward  the  grain  after  it  had  been  in- 
spected, graded,  etc.,  but  this  intention, 
while  the  grain  remained  in  his  keeping, 
and  before  it  bad  been  actually  committed 
to  the  carriers  for  transportation,  did  not 
make  it  immune  from  local  taxation.  He 
had  established  a  local  facility  in  Chicago 
for  his  own  benefit,  and  while,  through  its 
employment,  the  grain  was  there  at  rest, 
there  was  no  reason  why  it  should  not  be 
included  with  his  other  property  within,  the 
state  in  an  assessment  for  taxation  which 
was  made  in  the  usual  way,  without  dis- 
crimination. Woodruff  V.  Parham,  8  Wall. 
123,  19  L.  ed.  382;  Brown  v.  Houston,  114 
U.  S.  622,  29  L.  ed.  257,  5  Sup.  Ct.  Rep. 
1091;  Coe  V.  Errol,  116  U.  S.  517,  29  L.  ed. 
715,  6  Sup.  Ct.  Rep.  475;  Pittsburg  k  S. 
Coal  Co.  V.  Bates,  156  U.  S.  577,  39  L.  ed. 
538,  5  Inters.  Com.  Rep.  30,  15  Sup.  Ct. 
Rep.  415;  Diamond  Match  Co.  v.  Ontona- 
gon, 188  U.  S.  82,  93-96,  47  L.  ed.  394,  398, 
400,  23  Sup.  Ct.  Rep.  266;  American  Steel 
k  Wire  Co.  v.  Speed,  192  U.  S.  500,  48  L. 
ed.  538,  24  Sup.  Ct.  Rep.  365;  General  Oil 
Ca  V.  Crain,  209  U.  S.  211,  52  L.  ed.  764, 
28  Sup.  Ct.  Rep.  475. 

The  question,  it  should  be  observed,  is  not 
with  respect  to  the  extent  of  the  power  of 
Congress  to  regulate  interstate  commeree, 
but  whether  a  particular  exercise  of  state 
power,  in  view  of  its  nature  and  operation, 
must  be  deemed  to  be  in  conflict  with  this 
paramount  authority.  American  Steel  k 
Wire  Co.  v.  Speed,  192  U.  S.  pp.  521,  522, 
48  L.  ed.  546,  547,  24  Sup.  Ct.  Rep.  386, 
Thus,  goods  within  the  state  may  be  made 
the  subject  of  a  *nondiscriminatory[517 
tax,  though  brought  from  another  state,  and 
held  by  the  consignee  for  sale  in  the  original 
packages.  Woodruff  v.  Parham,  8  Wall. 
123,  19  L.  ed.  382.  In  Brown  v.  Houston, 
114  U.  S.  622,  29  L.  ed.  257,  5  Sup.  Ct. 
Rep.  1091,  the  coal  on  which  the  local  tax 
was  sustained  had  not  been  unloaded,  but 
was  lying  in  the  boats  in  which  it  liad  beea 
brought  into  the  state,  and  from  whieh  it 
was  offered  for  sale.  In  Pittsburg  k  8.  Coal 
Co.  ▼.  Bates,  156  U.  8.  577,  89  L.  ed.  888, 
5  Inters.  Com.  Rep.  30,  15  Sup.  Ct.  B«p. 
415,  coal  had  been  shipped  from  Pittabnrii 
to  Baton  Rouge  in  barges  whieh,  to  aoeom- 
modate  the  owner's  business,  liad  baea 
moored  about  9  miles  above  the  point  of 
destination.  The  ooal,  while  remaining  on 
the  barges  under  these  conditions,  was  held 
subject  to  taxation.  In  General  Oil  Co.  t. 
Crain,  209  U.  S.  211,  52  L.  ed.  754,  28  Sn^ 
Ct.  Rep.  475,  the  oil  whidi  had  been  brought 
from  P«nnay\vixiia  to  Memphis,  a  distrSlmi- 

%%1  ^«  t. 
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ing  point,  was  held  in  tanks,  one  of  which 
was  kept  for  oil  for  which  orders  had  been 
received  from  Arkansas,  Louisiana,  and 
Mississippi  prior  to  the  shipment  from 
Pennsylrania,  and  which  had  been  shipped 
especially  to  fill  such  orders.  The  tank  was 
marked,  "Oil  Already  Sold  in  Arkansas, 
Louisiana,  and  Mississippi."  The  local  tax 
upon  this  oil,  which  remained  in  Tennessee 
only  long  enough  (a  few  days)  to  be  prop- 
erly distributed  according  to  the  orders, 
was  sustained. 

In  the  present  case  the  property  was  held 
within  the  state  for  purposes  deemed  by  the 
owner  to  be  beneficial ;  it  was  not  in  actual 
transportation;  and  there  was  nothing  in- 
consistent with  the  Federal  authority  in 
compelling  the  plaintiff  in  error  to  bear 
with  respect  to  it,  in  common  with  other 
property  in  the  state,  his  share  of  the  ex- 
penses of  the  local  government. 

Judgment  affirmed. 


518]  •LEWIS  E.  SMOOT,  Appt, 

V. 

JULIA  TURNER  HEYL  et  al. 

(See  &  C.  Reporter's  ed.  518-524.) 

Appeal  —  from  the  District  of  Columbia 
court  of  appeals  —  Federal  authority. 

1.  A  suit  to  enjoin  the  maintenance  of 
a  party  wall  upon  complainants'  land,  in 
which  they  challenge  the  validity,  if  ap- 
plied to  their  land,  as  is  insisted  by  de- 
fendant, of  a  building  regulation  promul- 
gated by  the  commissioners  of  the  bistrict 
of  Columbia  under  the  act  of  June  14,  1878 
(20  Stat,  at  L.  131,  chap.  194),  is  one  in 
which,  irrespective  of  the  conclusion  reached 
b^  the  court  below,  there  is  drawn  in  ques- 
tion the  validity  of  an  authority  exercised 
under  the  United  States  within  the  mean- 
ing of  D.  C.  Code,  §  233,  governing  the 
appellate  jurisdiction  of  the  Federal  Su- 
preme Court  over  the  District  of  Columbia 
court  of  appeals. 

[For  other  cases,  see  Appeal,  III.  d,  0,  in  Di- 
geut  Sap.  Ct.  1908.1 

Appeal  —  from  District  of  Columbia 
court  of  appeals  —  following  decision 
below  —  party  wall. 

2.  The  decision  of  the  court  of  appeals  of 
the  District  of  Columbia  that  the  exterior 
wall  of  a  one-story  bay  window  which  is 
8  feet  long  and  projects  some  3  feet  from 
the  main  wall  of  the  house,  and  which  the 
yljoining  owners  cannot  use  without  ex- 
pending as  much  as  a  new  wall  of  the  same 
dimensions  would  cost,  is  not  a  party  wall, 
within  the  meaning  of  the  building  regula- 

'fN^OTE. — On  the  appellate  jurisdiction  of 
tub  Federal  Supreme  Court  over  the  District 
of  Columbia  courts — see  note  to  United 
HUtea  ex  rel.  Taylor  ▼•  Taft,  61  L.  ed.  U.  8. 
269. 
B7  U  0t, 


tions  promulgated  by  the  commissioners  of 
the  District  of  Columbia,  under  the  au- 
thority of  the  act  of  June  14,  1878,  which 
defined  such  a  wall  as  one  "built  upon  the 
dividing;  lino  between  adjoining  premises, 
for  their  common  use," — is  not  so  clearly  er- 
roneous as  to  require  reversal  in  the  Fed- 
eral Supreme  Court. 

[For  other  cases,  see  Appeal  and  Error,  VIII. 
m,  1 ;  CoartSt  Til.,  in  Diffest  Sop.  Ct.  1908.] 

[No.  85.] 

Argued  December  13  and  16,  1912.    Decided 
February  24,  1913. 

APPEAL  from  the  Court  of  Appeak  of 
the  District  of  Columbia  to  review  a 
decree  which  afSrmed  a  decree  of  the  Su- 
preme  Court  of  the   District  for  the  re- 
moval of  an  alleged  party  wall.    Affirmed. 
See  same  case  below,  34  App.  D.  C.  480. 
The  facts  are  stated  in  the  opinion. 

Mr.  William  G.  Johnson  argued  the 
cause  and  filed  a  brief  for  appellant: 

The  validity  of  a  statute  of,  and  an  au- 
thority exercised  under,  the  United  States, 
was  drawn  in  question. 

United  States  ex  rel.  Steinmets  v.  Allen, 
192  U.  S.  543,  48  L.  ed.  555,  24  Sup.  Ct.  Rep. 
416;  South  Carolina  v.  Seymour,  153  U.  8. 
353,  38  L.  ed.  742,  14  Sup.  Ct.  Rep.  871; 
New  Mexico  ex  rel.  McLean  v.  Denver  k  R. 
G.  R.  Co.  203  U.  S.  38,  51  L.  ed.  78,  27  Sup. 
Ct.  Rep.  1 ;  Baltimore  A  P.  R.  Co.  v.  Hop- 
kins, 130  U.  8.  210,  32  L.  ed.  908,  9  Sup.  Ct 
Rep.  503. 

Mr.  H.  Preacott  Gatley  argued  the 
eause,  and,  with  Messrs.  Samuel  Maddox 
and  Barry  Mohun,  filed  a  brief  for  appel- 
lees: 

The  back  of  the  bay  window  built  by  ap- 
pellant, partly  on  appellees'  land,  whieh 
forms  no  part  of  the  main  wall  of  appel- 
lant's house,  and  which  can  never  be  of  any 
possible  benefit  or  advantage  to  appellees,  ia 
in  no  sense  a  party  walL 

Sharp  V.  Cheatham,  88  Mo.  498,  57  Am. 
Rep.  433 ;  Corcoran  v.  Nailor,  6  Mackey,  580. 

Mr.  Justice  Hnghes  delivered  the  opinion 
of  the  court: 

The  appellant  is  the  owner  of  a  lot  of 
land  on  the  north  side  of  Wyoming  avenue, 
between  Twentieth  and  Twenty-first  streets, 
northwest,  in  the  District  of  Columbia. 
The  appellees  own  the  adjoining  lot  on  the 
west.  The  appellant  ^constructed  on  his[521 
lot  a  brick  dwelling,  the  front  of  which  was 
placed  40  feet  from  the  avenue.  He  located 
the  main  west  wall  of  the  dwelling  about 
3  feet  inside  of  the  line  of  his  lot.  This 
wall  was  about  40  feet  lon^;  sjid  l^:ra^ 
stories  MgYx.  A\>out  ^  l«^\.'^<(dL  ^\  \X!k%  Vt«w^ 
*  and  a  ih\a  niIV  t\Ma  %^^>\%aX  v^^kNk^J 
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aemihezagonal  bay  window,  the  west  wall 
of  which — about  8  feet  long  and  extending 
through  the  height  of  the  first  story — ^was 
placed  upon  the  line  of  the  lot  so  that  ap- 
proximately one  half  the  thickness  of  the 
wall  was  put  upon  the  appellees'  land.  The 
appellant  called  this  west  wall  of  the  bay 
window  a  party  wall,  and  claimed  the  right 
to  construct  it  in  part  upon  his  neighbors' 
land  by  virtue  of  the  building  regulations 
of  the  District  of  Columbia.  The  appellees 
protested  against  this  use  of  their  property, 
and  brought  this  suit  in  the  supreme  court 
of  the  District  of  Columbia  to  enjoin  the 
maintenance  of  the  wall  on  their  land.  The 
court  entered  a  decree  in  their  favor,  re- 
quiring its  removal.  The  decree  was  af- 
firmed by  the  court  of  appeals  and  this  ap- 
peal is  brought.    34  App.  D.  C.  480. 

The  act  of  June  14,  1878,  chap.  194,  20 
Stat,  at  L.  131,  authorized  the  commission- 
ers of  the  District  of  Columbia  to  make 
"such  building  regulations  for  the  said  Dis- 
trict as  they  may  deem  advisable,"  and  pro- 
vided that  these  should  have  the  same  force 
within  the  District  as  if  enacted  by  Con- 
gress. Among  the  regulations  promulgated 
by  the  commissioners  was  the  one  approved 
by  President  Washington  on  October  17, 
1791,  relating  to  the  location  of  party  walls, 
which  was  recognized  as  in  force  and  was 
"published  for  the  information  of  builders." 
( Building  Regulations,  §  62,  set  forth  in  the 
6SS]margin.t)  The  land  in  question  *lie8 
outside  the  original  limits  of  the  city  of 
Washington,  but  the  appellant  contends  that, 
by  the  above-mentioned  act  of  Congress  and 
the  action  of  the  commissioners,  this  regu- 
lation was  made  applicable  throughout  the 
District.  The  appellees  in  their  bill  alleged 
that  the  wall  built  across  their  line  was  not 
a  party  wall,  that  the  regulation  permitting 
the  use  of  adjoining  land  for  party  walls 
did  not  extend  beyond  the  bounds  of  the 
Federal  city  as  originally  laid  out,  and 
that,  if  it  was  intended  to  apply  in  the 
District  beyond  these  limits,  it  was  "uncon- 
■titutional  and  void,  because  its  effect  is  to 
deprive  your  complainants  of  their  prop- 
erty without  due  process  of  law  and  just 
compensation." 


1.  This  court  has  jurisdiction.  District 
Code,  S  233,  act  of  March  3,  1901,  chap.  854, 
31  Stat,  at  L.  1189,  1227;  United  States  ex 
rel.  Steinmetz  v.  Allen,  192  U.  S.  543,  556, 
48  L.  ed.  555,  560,  24  Sup.  Ct  Rep.  416; 
New  Mexico  ex  rel.  McLean  v.  Denver  ft  R. 
G.  R.  Co.  203  U.  8.  38,  47,  48,  51  L.  ed.  78, 
84,  85,  27  Sup.  Ct.  Rep.  1.  As  the  appel- 
lees challenged  the  validity  of  the  regula- 
tion if  it  applied  to  their  property,  as  was 
insisted  by  the  appellant,  the  case  was  one 
in  which  there  was  drawn  in  question  the 
validity  of  an  authority  exercised  under  the 
United  States.  The  question  was  a  substan- 
tial one,  and  was  directly  presented,  its 
determination  being  required  unless  the 
appellees  succeeded  upon  one  of  the  other 
issues.  To  justify  a  review  of  the  decision  un- 
der the  act  governing  this  appeal  *it  is[5SS 
sufficient  if  the  validity  of  the  authority  is 
drawn  in  question,  irrespective  of  the  con- 
clusion reached  by  the  court  below.  Balti- 
more &  P.  R.  Co.  V.  Hopkins,  130  U.  S.  210, 

222,  32  L.  ed.  908,  912,  9  Sup.  Ct.  Rep.  503. 
The  appeal  brings  the  entire  case  here.  See 
Horner  v.  United  States,  143  U.  S.  570,  577, 
36  L.  ed.  266,  269,  12  Sup.  Ct.  Rep.  522; 
Penn  Mut.  L.  Ins.  Co.  v.  Clustin,  168  U.  8. 
685,  695,  42  L.  ed.  626,  630,  18  Sup.  Ct.  Rep. 

223.  In  this  view,  it  is  unnecessary  to  pass 
upon  the  conflicting  contentions  with  re- 
spect to  the  amount  involved. 

2.  Upon  the  merits,  we  need  not  go  be- 
yond the  point  on  which  the  court  of  ap- 
peals rested  its  decision.  The  court  held 
that  the  wall  placed  on  the  appellees'  land 
was  not  a  party  wall.  In  the  building  reg- 
ulations a  party  wall  is  defined  as  "a  wall 
built  upon  the  dividing  line  between  ad- 
joining premises,  for  their  common  use.** 
The  fundamental  idea  is  that  of  mutual 
benefit.  It  is  manifest  that  not  every  sort 
of  construction  projecting  over  the  bound- 
ary, although  it  may  form  part  of  the  ex- 
terior wall  of  a  building,  can  be  called  a 
party  wall.  Instead  of  being  for  the  com- 
mon use,  it  may  be  merely  an  injurious  pro- 
tuberance. And  whether  or  not  a  particu- 
lar structure  comes  within  the  District 
rules  is  a  question  the  decision  of  which  by 
the  court  of  appeals  should  be  accepted  un- 


tSee.  62.  The  4th  section  of  the  building 
regulations.  No.  1,  approved  by  President 
Washington,  October  17,  1791,  quoted  be- 
low, is  recognized  as  in  force,  and  is  pub- 
lished for  the  information  of  builders.  The 
inspector  of  buildings  has  no  official  duty 
as  to  the  enforcement  of  this  reflation, 
as  tha  matter  is  one  of  private  rights  be- 
tween parties: 

'fThat  the  person  or  persons  appointed 

by  the  commissioners  to  superintend  build- 

/n^  mMj  enter  upon  the  land  of  any  per- 

JMo  to  Met  out  the  foundMom  aad  regulate 

^  wmllM  to  bo  buUi  bohfmn  jMtfty  «id 


party,  as  to  the  breadth  and  thickness  there- 
of, which  foundation  shall  he  laid  equally 
upon  the  lands  of  the  persons  between  whom 
such  party  walls  are  to  be  built,  and  shall 
be  of  the  breadth  and  thickness  determined 
hj  such  person  proper,  and  the  first  builder 
shall  be  reimbursed  one  moiety  of  the 
charge  of  such  party  wall,  or  so  much  there- 
of as  the  next  builder  shall  have  occasion 
to  make  use  of  before  such  next  builder 
shall  anyways  use  or  break  into  the  wall, 
the  charge  of  value  thereof  to  be  set  by  the 
person  or  persons  so  appointed  by  the  com- 

MlasionMiT 
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leu  there  ia  plain  error.    Here  we  bare  th«  abkll  be  kw«rded  to  tha  next  settler  In 

nil  of  a  bar  window  8  feet  long  projecting  oi-dw  ol  time,  U  not  a  matter  of  whieb  ad* 

from  the  main  wall  of  the  hoiwe.    Save  for  »«iit»ge  can  be  taken  hy  a  railwaj  com- 

thia  abort  projection  the  main  wall  ia  aet  P"l'  '^  ""^  standing  in  rta  ahoe.   .n  eon- 

11.  t\      ■i.v     .1.     1   -11.       I-          m.  nection   with   an   mdemmtr   raiiroad  aelee* 

bftck  8  feet  within  the  building  line.    The  ^j^^                                     ' 

•nda  of  the  bay  window  wall  are  aplayed  aa  [Po^  otm,  ^^^  ,ge  pabUc  Landa.  2S»-36«, 

ia  usual  in  auch  caaes,  and  while  it  appeared  >d  Dlseat  Sap.  Ct.  1B0S.1 

that  they  could  be  chiseled  out  in  order  to  Publle  I«nda  —  railroad  land  grant  — 

make  right  angle*,  the  teatimony  waa  that  charging  patenl«e  aa  tmatee  for  eqvl- 

if  the  adjoining  owners  deaired  to  build  in  ?^i?  "TS*"-              .,         ^               ,   ,_ 

_.     „.■       ^■i.k  .1.    ^  11  ■*  _    ij  1  .  3,  The  title  acquired   under  an  lndem> 

connection  with  the  wall  It  would  coat  a.  ^.^      ^^j^^    ^^^j^^    approved    by    the 

much  aa  to  erect  a  new  wall  of  the  same  tfeMeUry  of  the  Interior  ST  an  esaentially 

dimenaiona.    Taking  the  entire  construction  <,  parte  proceeding,  without  knowledge  of 

into   consideration,    it    would    seem    to   be  the  fact  that   during  the   interim  between 

merely  the  case  of  an  encroachment  on  the  the  filing  of  this  selection  and  the  rejection 

adjoining  property   rather   than  that   of   a  of  a  prior  indemnity  selection  a  homestead 

wall  built  on  the  dividing  line,  for  mutual  ^V^^  ^*^  •»«">  initiated  by  occupancy  and 

advantage.     After  reviewing  the  facts,  the  residence,  will  be  deemed  to  be  held  in  tniat 

._.,         ,    ,         ™i     •   ,__  J        ii,    '      4.  for  the  homestead  claimant  hy  a  purchaser 

524]court  of  appeals  'summed  up  the  mat-  „;j^  ^^^^  ,,„„„i^d       ^^^  ^^^^  J,^^  ^ 

tar  by  saying:     It  could  serve  no  aucb  pur-  cupancy   and   claim. 

pose  to  sppeltecB  as  is  contemplated  by  the    '■» '> —  " 

regulations  of  the  District  authorising  the 

conatruction    of    party    wall Ap-  ™^   j„  , 

petleea  can  derive  no  such  heneflt  from  it  as 

the  aervient  owner  is  entitled  to  receive  as  Submitted  January  «,  1913.     Decided  Kb- 

oompenaation  lor  the  taking  and  occupation  ruarr   84     1913 

of  his  land.  It  constitutea  a  nuisance  rather 


IN  ERROB  to  the  Suprenw  Court  «f  Uw 
r-  ■ 


than  a  benefit." 

We  find  no  reason  for  disturbing  the  de-  X    State  of  Hinneaotato   review   a  judf 

<reB-  ment   which   afBrmed   a  judgment   of  the 

Affirmed.  District  Court  of  Chippewa  County,  in  that 

atate,  in  favor  of  plaintiff  in  a  oontrovaray 

ovar  land  within  the  Indemnity  limit*  of 

RASMUS  K.  SVOR,  PlfT.  In  Brr,  *  raUroad  land  grant.     Beveraed  and  re- 

Y.  manded  lor  further  proceedinga. 

CATHERINE  M.  UORRIS.  ^eo  Nune  caM  below,  118  Minn.  3M,  lU 
N.  W.  862. 

(See  S.  C.  Reporter's  ed.  S2i-&30.)  The  facta  are  atated  in  the  o^lon. 

Pablle  landa  -  railroad  land  Branla  ,  "';  .°*-,  *'°""'  "'"^"^  '•'•  "^ 

—  Indemnltr  landa  —  bomeatead  aet-  '"'  pUinUfT  in  error; 

tieincnt.  ^^   one    controlling   feature    in   all    the 

1.  Residence  and  occupancy  hy  a  home-  grants  ia  that  the  selection  of  indnnni^ 
atead  claimant  during  the  interim  between  land  must  be  made  with  the  acquiescence 
the  rejection,  becauae  not  accompanied  by  ^^  approval  of  the  Secretary  of  the  inte- 
a  deaignation  of  the  loss  in  the  place  lim-  ^j^^ 

!"',"'  f  .S""r  .j",'.'^  "".  iTiHa,  Wl«»m.ln  0.  E.  Co.  y.  Pric  Coialy,  MS 

limits   ol  the  railroad  land  rrant  oi  Jniv    .,    „ ^    __  _       ,    .„_    ,,  _         _.    — 

4.  1866  (14  Stat,  at  L.  87,  ch\p.  188),  an^  "■  S-  ««,  88  L.  ed.  m.  10  Sup.  Ct  Rep. 

a   aecond   approved   indemnity   selection   of  341;  Barney  t.  Winona  *  St.  P.  R.  Co.  117 

the  same  tract,  initiated  a  homestead  right  U.  8.  228,  29   L.  ed.  8G8,  B  Sup.  OL.  Rep. 

auperior   to   the   indemnity   aelection.  HSi;  Eansaa  ft  P.  R.  Co.  v.  Atchison,  T.  ft 

[For  other  csseB.  Bee  Pablfc   Lands,   368-256.  g.  p.  R,  Co.  112  U.  S.  414,  2S  L.  ed.  794,  B 

p:;nc'Cdr-^a.lZd  >and  grant.  -  ^up.  Ct  Rep.  208;   Siou,  City  ft  St   P.  R. 

indemnity  selection  -  homniead  aet-  Oo.  v.  Chicago,  M.  ft  St.  P.  R.  Co.  117  U.  B. 

tiemcnt  —  delay  to  Bssertlng  claim.  408,  29   L,   ed.  929,   fl  Sup.  Ct   Rep.  790; 

2.  The  failure  of  a  homeatead  aettler  to  United  State*  v.  Missouri,  K.  ft  T.  R.  Co. 
aaeert  his  claim  at  the  local  land  offlce  141  u.  B.  388,  SS  L.  ed.  786, 12  Sup.  Ct  Rep. 
within  three  montha  from  the  date  of  set-  j,  g^^  p^^,  ^  g  g  j^  q^  ,  Winona  ft  8t 
tiement,  as  required  by  the  act  of  May  14,  '  no  tt  a  too  oa  t  -1  aw  a 
1880  (21  SUt  at  L.  140,  chap.  89,  V.  B.  ^-  ^  ^o.  112  U.  8.  720,  28  L.  ed.  878,  « 
Comp.  Stat.  1901.  p.  1392).  g  3,  and  U.  B.  Sup.  Ct  Rep.  334;  Southern  P.  R.  Co.  t. 
Rev.  Stat.  §  2285,  failing  which,  the  land  Bell,  183  U.  S.  87B,  48  L.  ed.  383,  22  Sop. 

NoTB.— Aa  to  land  grauta  to  railroads—  _,  *'*'       J.  _     ,    ^v     t  h_i»  v-«  v.. 

aee  note  to  Kansaa  p"  R.  Co.  T.  AtehlMOU,  T»»  BecreUt^   *l  &»  ^^y'^>!*  ^ 

T.  A  S.  F.  R.  Ca  SB  L.  td.  V.  8.  794.  vvma,  rtrUU  offn*.  to  ™*.*  -^vaitov^^a 

97  X,.  ad.  *• 
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of  the  puUie  lands,  and  the  power  to  make 
cairies  with  it  the  power  to  revoke  with- 
drawals at  hit  will,  when  no  statute  Is  in  the 
way. 

Wolsey  ▼.  Chapman,  101  U.  S.  755,  25  L. 
ed.  915;  O'Connor  ▼.  Gertgens,  85  Minn. 
483,  89  N.  W.  866. 

There  is  not  a  question  that  is  or  can  be 
raised  in  this  action  that  was  not  decided 
in  Osbom  v.  Froyseth,  216  U.  S.  571,  54  L. 
ed.  619,  80  Sup.  Ct.  Rep.  420. 

Occupancy  of  this  land  prior  to  the  selec- 
tion of  October  29th,  1891,  by  bona  fide  set- 
tlers who  had  made  application  for  said  land 
either  as  timber  claim,  pre-emption,  or 
homestead,  either  verbally  or  by  written  ap- 
plication, whose  applications  were  refused 
by  the  local  land  oflBcers,  excepted  said  land 
from  the  operation  of  the  grant,  and  the 
making  of  the  pretended  selection  of  October 
29th,  1891,  and  complying  with  the  rules  of 
the  Department,  was  a  waiver  and  abandon- 
ment of  all  former  selections,  and  under  the 
laws  of  the  United  States  should  be  and 
must  be  confined  to  lands  to  which  no  rights 
or  interests  had  attached. 

Northern  P.  R.  Co.  v.  Anrys,  8  Land  Dec. 
862;  Bogan  ▼.  Edinburgh  American  Land 
Mortg.  Co.  11  C.  C.  A.  128,  27  U.  8.  App. 
846,  63  Fed.  192. 

A  claim  resting  on  settlement,  residence, 
and  improvement  existing  when  the  grant 
becomes  effective  is  within  the  excepting 
phrase,  "occupied  by  homestead  settlers." 

Northern  P.  R.  Co.  v.  Anrys,  8  Land  Dec. 
862. 

The  exception  in  the  3d  section  of  the 
grant  to  the  N.  P.  R.  R.  Company  applies 
not  only  to  settlers  who  have  made  entry, 
t^ut  also  to  those  who  are  entitled  to  make 
entry. 

Northern  P.  R.  Co.  v.  Roberts,  10  Land 
Dee.  427. 

A  valid  settlement  claim  existing  when  the 
grant  becomes  effective  excepts  the  land 
thereform,  and  the  failure  of  the  settler  to 
place  his  claim  of  record  could  not  be  called 
In  question  by  the  company. 

Wilder  v.  Parker,  11  Land  Dec  274. 

Mr.  Owen  Morris  submitted  the  cause 
for  defendant  in  error: 

The  selection  of  this  land  by  the  company 
on  October  29th,  1891,  had  the  effect  of  with- 
drawing the  land  from  the  market  until  that 
•election  should  be  finally  passed  upon  by 
tho  Department;  and,  if  approved,  the  title 
of  the  company  to  the  land  selected  passed 
as  of  the  date  of  the  selection. 

Weyerhaeuser  v.  Hoyt,  219  U.  S.  380,  65 
L.  ed.  258,  31  Sup.  Ct.  Rep.  300. 

Leniently  as  the  conduct  of  a  settler  is 

MJwmjm  regmrded  hjr  the  courts,  it  cannot  be 
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by  him  of  any  of  the  substantial  require* 
ments  of  the  statutes  in  respect  to  the  crea- 
tion of  rights  in  the  public  lands. 

Maddox  v.  Bumham,  156  U.  S.  544,  39  L. 
ed.  527,  15  Sup.  Ct.  Rep.  448. 

When  the  officers  of  the  Land  Department 
of  the  United  States  decide  controverted 
questions  of  fact,  in  the  absence  of  fraud, 
imposition,  or  mistake,  their  decision  on 
those  questions  is  final,  except  as  they  may 
be  reversed  on  appeal  in  that  Department. 

Johnson  v.  Towsley,  13  Wall.  72,  20  L.  ed. 
485. 

The  findings  of  fact  of  the  Secretary  must 
be  taken  as  conclusive  in  the  absence  of  any 
fraud  or  imposition. 

Lee  V.  Johnson,  116  U.  S.  48,  29  L.  ed. 
570,  6  Sup.  Ct.  Rep.  249;  Gonzales  v.  French, 
164  U.  S.  338,  41  L.  ed.  458, 17  Sup.  Ct.  Rep. 
102. 

Undoubtedly  the  company  acquired  an 
absolute  right  to  the  lands  actually  earned 
as  the  construction  of  the  road  progressed. 

State  V.  Hastings  &  D.  R.  Co.  36  Minn. 
263,  30  N.  W.  816. 

A  settler  who  enters  upon  a  part  of  the 
lands  granted  to  a  railroad  company  after 
they  have  been  withdrawn  from  settlement, 
and  after  the  lands  have  been  earned  by  the 
completion  of  the  road,  is  not  in  position 
to  attack  the  company's  title. 

Sage  V.  Crowley,  83  Minn.  314,  86  N.  W. 
409. 

Mr.  Justice  Van  Devanter  delivered  the 
opinion  of  the  court: 

This  case  presents  a  controversy  over  one 
of  the  quarters  of  an  odd-numbered  section 
within  the  indemnity  limits  of  the  railroad 
land  grant  of  July  4,  1866,  to  the  state  of 
Minnesota,  which  the  state  transferred  to 
the  Hastings  k  Dakota  Railway  Company. 
14  Stat,  at  L.  87,  chap.  168.  The  trial  court 
gave  judgment  for  the  plaintiff,  which  was 
affirmed  by  the  supreme  court  of  the  state 
(118  Minn.  344,  136  N.  W.  852),  and  the 
defendant  prosecutes  this  writ  of  error. 

The  facts  material  to  the  controversy 
are  these:  In  1883,  after  the  completion  of 
the  road,  the  railway  company  filed  in  the 
local  land  office  an  indemnity  selection  of 
the  tract  in  controversy,  but  neglected  to 
comply  with  an  existing  regulation  requir- 
ing that  the  selection  be  accompanied  by 
a  designation  of  the  loss  in  the  place  limits 
in  lieu  of  which  the  selection  was  made. 
Report  Com'r  G.  L.  0.  1879,  p.  128.  rule  V. 
The  selection  was  rejected  by  the  local  of- 
ficers, but  remained  pending  on  successive 
appeals  to  the  Commissioner  of  the  Gen- 
eral Land  Office  and  the  Secretary  of  the 
Interior  until  October  23,  1891,  when  it 
was  flnallv  rejected  by  the  matter  *be-[526 
cause  oi  thai  irTeg;iilarity.    Six  days  latei 
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RuBsell  Sage,  tnutee,  to  whom  the  rights  of 
the  railway  company  under  the  land  grant 
had  then  been  assigned,  filed  another  indem- 
nity selection  of  the  same  tract,  accompanied 
by  a  proper  designation  of  the  loss  in  lieu  of 
which  the  selection  was  made,  and  in  that 
connection  claimed  and  alleged  that  the 
tract  was  then  vacant  and  unappropriated. 
March  29,  1897,  this  selection  was  approved 
by  the  Secretary  of  the  Interior,  and  the 
tract  was  certified  under  the  grant,  the  cer- 
^.ification  being  treated  as  the  equivalent  of 
a  patent  14  Stat  at  L.  97,  chap.  183. 
The  pltelstiff  subsequently  acquired  the  right 
and  title  o^  Hage,  trustee,  to  the  tract,  but 
did  so  with  .^^ll  notice  and  knowledge  of 
the  occupancy  ind  claim  of  the  defendant. 

In  1885  the  d»*fendant  applied  at  the  local 
land  office  to  m^ke  a  homestead  entry  of 
the  tract,  and  tho  application  was  denied, 
the  circumstances  being  such  that  it  could 
not  be  allowed.  In  1888,  while  the  selec- 
tion of  1883  was  pen  ling,  he  settled  upon 
the  tract  with  the  purpose  of  acquiring  the 
title  by  compliance  w3th  the  homestead 
law,  and  continuously  thtreafter  resided  up- 
on the  tract,  occupied,  improved,  and  cul- 
tivated it,  all  the  time  asserting  a  claim 
under  that  law.  The  improvements  which 
he  made  exceeded  $2,000  in  value,  and  the 
area  which  he  reduced  to  cultivation  ex- 
ceeded 100  acres.  Being  continuous,  his 
occupancy  and  claim  covered  the  interim 
between  the  final  rejection  of  the  first  in- 
demnity selection  and  the  filing  of  the  sec- 
ond one,  but  he  did  not  again  a^ply  at  the 
local  office  to  make  a  homestead  entry  un- 
til 1004,  which  was  after  the  t.-act  had 
passed  beyond  the  jurisdiction  of  the  Land 
Department  by  the  certification  under  the 
land  grant.  At  the  time  of  his  settlement, 
and  continuously  thereafter,  he  possessed  all 
the  qualifications  requisite  to  acquire  the 
title  as  a  homestead  claimant. 

The  plaintiff's  title  receives  no  support 
from  the  indemnity  selection  of  1883,  for,  as 
&2  7]has  been  seen,  it  did  not  ^conform  to 
the  existing  regulations  in  an  essential  par- 
ticular, and  was  finally  rejected,  October 
23,  1801,  for  that  reason  And  to  avoid  an 
extended  statement  and  discussion  respect- 
ing an  indemnity  withdrawal  made  in  1868 
and  still  another  claim  to  the  tract,  both  of 
which  were  terminated  on  or  shortly  before 
October  23,  1891  (see  H.  R.  Ex.  Doc.  246, 
50th  Cong.,  Ist  Sess.;  26  Stat  at  L.  496, 
chap.  1040,  §  4,  U.  S.  Comp.  Stat  1901,  p. 
1598;  Re  St  Paul  &  S.  C.  R.  Co.  12  Land 
Dec  641;  St  Paul  M.  &  M.  R.  Co.  v.  Hast- 
ings &  D.  R.  Co.  13  Land  Dec.  440),  it 
will  be  assumed,  without  so  deciding,  that 
the  defendant's  claim  receives  no  support 
from  what  he  did  anterior  to  that  date. 
.  Following  the  final  rejection  of  the  first 
J7Xb  «L 


selection  there  wms  an  interval  of  six  daja 
in  which  the  land  was  not  only  free  from  any 
claim  under  the  land  grant,  but  open  to  set- 
tlement under  the  homestead  law.  So, 
apart  from  the  defendant's  earlier  efforts, 
there  can  be  no  doubt  that  by  his  reaidence 
and  occupancy  during  that  interval  he 
initiated  and  acquired  a  homestead  right 
He  was  not  disqualified  by  reason  of  what 
he  had  done  before,  and,  of  course,  it  was 
not  necessary  that  he  should  go  through 
the  idle  ceremony  of  vacating  the  land  and 
then  settling  upon  it  anew.  This  is  the 
view  uniformly  applied  in  the  Land  Depart- 
ment Central  P.  R.  Co.  v.  Doll,  8  Land 
Dec  356;  La  Bar  v.  Northern  P.  R.  Co. 
17  Land  Dec  406;  Vanderberg  v.  Hastings 
&  D.  R.  Ca  26  Land  Dec  390.  See  also 
Moss  V.  Dowman,  176  U.  S.  413,  44  L.  ed. 
526,  20  Sup.  Ct.  Rep.  429.  The  second  se- 
lection came  after  this  homestead  right  had 
attached,  and  therefore  was  subordinate  to 
it  In  its  facts  the  case  is  like  Sjoli  v. 
Dreschel,  199  U.  S.  564,  60  L.  ed.  811,  26 
Sup.  Ct  Rep.  154,  and  Osbom  v.  Froyseth, 
216  U.  S.  571,  54  L.  ed.  619,  30  Sup.  Ct 
Rep.  420,  and  unlike  W^erhaeuser  v.  Hoyt, 
219  U.  8.  380,  55  L.  ed.  258,  81  Sup.  Ct 
Rep.  300,  and  Northern  P.  R.  Ca  v.  Wass» 
219  U.  S.  426,  65  L.  ed.  280,  31  Sup.  Ct 
Rep.  321,  and  yet  is  within  the  principle 
recognized  and  enforced  in  each;  vis.,  that, 
as  between  confiicting  claims  to  public  lands, 
the  one  whose  initiation  is  first  in  time, 
if  adequately  followed  up,  is  to  be  deemed 
first  in  right.  The  Sjoli  and  Osbom  Cases  in- 
volved confiicts  ^between  claims  initi-[6SS 
ated  by  homestead  settlement  and  claims 
resting  upon  railroad  indenmity  selections 
subsequently  filed,  and  because  the  former 
were  first  in  time  they  were  held  to  be  su- 
perior in  right.  The  Weyerhaeuser  and  Wass 
Cases  presented  conflicts  between  railroad 
indemnity  selections  and  claims  initiated, 
one  by  an  application  to  purchase  under 
the  timber  and  stone  act,  and  the  other  by  a 
homestead  settlement,  while  the  selections 
were  pending,  and  it  was  held  that  the  se- 
lections gave  the  better  right  because  they 
were  first  in  time 

That  in  point  of  residence,  improvements, 
and  cultivation  the  defendant  fully  complied 
with  the  homestead  law  is  not  questioned; 
but  it  is  contended  that  he  lost  his  claim 
by  not  asserting  it  in  due  time  at  the  local 
land  office  It  is  true  that  the  act  of  May 
14,  1880  (21  Stat  at  L.  140,  chap.  89,  | 
3,  U.  S.  Comp.  Stat  1901,  p.  1392),  in  con- 
nection with  Rev.  Stat  |  2265,  fixed  three 
months  'rom  the  date  of  settlement  as  the 
time  wi«bin  which  the  claim  should  be  as- 
serted a»  the  local  land  office,  and  that  the 
defendant  did  not  conform  to  this  reqpit^ 
ment*,  but  \.\iaX  \%  ^<(A.  i^  Tna.\.N«L  ^  ^^^^t^ 
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adTantage  can  be  taken  by  one  who  itands 
in  the  shoes  of  the  railway  company,  as  does 
the  plaintiff.  The  statute  does  not  contem- 
plate that  such  a  default  shall  inexorably 
extinguish  the  settler's  claim,  but  only  that 
the  land  shall  be  "awarded  to  the  next 
pettier  in  the  order  of  time"  who  does  so 
assert  his  claim  and  otherwise  complies 
with  the  law.  As  was  said  by  this  court 
in  Johnson  ▼.  Towsley,  13  Wall.  72,  90, 20  L. 
ed.  486,  489:  ''We  think  that  Congress  in- 
tended to  provide  for  the  protection  of  the 
first  settler  by  giving  him  three  months  to 
make  his  declaration,  and  for  all  other  set- 
tlers by  saying  if  this  is  not  done  within 
three  months,  anyone  else  who  has  settled 
on  it  within  that  time,  or  at  any  time  before 
the  first  settler  makes  his  declaration, 
shall  have  the  better  right."  The  question 
has  been  repeatedly  considered  by  the  Sec- 
retary of  the  Interior  in  connection  with 
railroad  indemnity  selections  of  lands  cov- 
ered by  existing  homestead  settlements 
6S9]  *which  had  not  been  asserted  at  the 
local  office  within  the  time  prescribed,  and 
his  ruling  has  been  that  "a  failure  to  file  an 
application  to  enter  lands  within  three 
months  after  settlement  forfeits  the  claim 
to  the  next  settler  in  order  of  time,  but 
snch  default  is  not  one  that  can  be  taken 
advantage  of  by  a  railway  company."  Hast- 
ings &  D.  R.  Co.  V.  Arnold  ,  26  Land  Dec. 
688,  640;  Missouri,  K.  ft  T.  R.  Co.  v.  Troxel, 
17  Land  Dec.  122,  124.  We  regard  that 
ruling  as  resting  upon  a  proper  conception 
of  the  statute. 

Had  the  real  facts  been  disclosed  to 
the  Land  Department,  vim,,  that  the  de- 
fendant was  residing  upon  and  occupying 
the  land  in  virtue  of  a  lawful  homestead 
settlement  antedating  the  second  indemnity 
selection,  it  would  have  been  the  duty  of 
the  secretary  of  the  Interior  to  disapprove 
the  selection,  and  no  doubt  he  would  have 
done  so.  But  the  real  facts  were  not  dis- 
closed. On  the  contrary,  it  was  claimed  and 
alleged  by  the  agent  who  acted  for  Sage, 
trustee,  in  making  the  selection,  that  the 
land  was  then  vacant  and  unappro- 
priated, and  on  that  representation 
the  Secretary's  approval  was  given.  Thus, 
the  title  was  wrongfully  obtained  by 
ona  who  was  not  entitled  to  it,  and  an- 
other who  had  earned  the  right  to  receive 
it  was  prevented  from  obtaining  it  when 
sabsequently  he  came  to  assert  his  right 
before  the  Land  Department.  Whatever 
may  have  been  the  cause  of  the  defendant's 
delay  in  so  asserting  his  right,  there  is  no 
■aglpsstion  that  he  either  knew  of  or  ac- 
^esced  in  the  representation  that  the 
land  was  vacant  uid  unappropriated,  or 
ihMt  he  was  in  any  wise  appriiNd  of  the 
'tfaSw  pendutej,  or  MpproTBl  of  (he  faoond 


selection  until  after  the  land  had  passed  out 
of  the  jurisdiction  of  the  Land  Department 
by  the  certification  under  the  land  grant. 
In  short,  the  proceeding  was  essentially  e9 
parte,  and  he  was  neither  heard  nor  given 
an  opportunity  to  be  heard. 

In  these  circumstances  we  think  it  is  a 
necessary  conclusion  *that  the  title  ac-[5S0 
quired  by  Sage,  trustee,  was  held  by  him  in 
trust  for  the  defendant,  and  that  it  is  now 
held  upon  a  like  trust  by  the  plaintiff,  who 
took  with  full  notice  and  knowledge  of  the 
defendant's  occupancy  and  claim.  Rector  v. 
Gibbon,  111  U.  S.  276,  291,  28  L.  ed.  427, 
432,  4  Sup.  Ct.  Rep.  605;  Widdicombe  v. 
Childers,  124  U.  S.  400,  405,  31  L.  ed.  427, 
430,  8  Sup.  Ct.  Rep.  517;  Duluth  &  I.  Range 
R.  Co.  V.  Roy,  173  U.  S.  687,  43  L.  ed.  820, 
19  Sup.  Ct.  Rep.  649. 

As  the  state  courts  proceeded  upon  the 
theory  that  the  second  selection  gave  the 
better  right  notwithstanding  the  defendant's 
claim  was  first  in  time,  the  judgment  is  re- 
versed, and  the  case  is  remanded  for  fur- 
ther proceedings  not  inconsistent  with  this 
opinion. 

Reversed. 


CHARLES  L.  ROSS,  Pl£f.  in  Err^ 

V. 

MINERVA  STEWART. 

(See  a  C.  Reporter's  ed.  630-540.) 

Publlo  lands  —  town  site  in  Cherokee 
Nation  —  power  of  commission  — 
contest. 

1.  The  town  site  commission  for  a  town 
in  the  Cherokee  Nation  must  be  deemed  to 
have  been  given  jurisdiction  to  entertsin 
and  pass  upon  a  contest  resulting  from 
conflicting  applications  to  purchase  by  the 
acts  of  June  28,  1898  (30  Stat,  at  L.  496, 
ehap.  517),  May  31,  1900  (81  Stat,  at  L. 
221,  chap.  598),  and  July  1,  1902  (32  Stat, 
at  L.  716,  chap.  1376),  the  contrary  view 
finding  no  support  in  any  statutory  pro- 
vision, bein^  opposed  to  the  plain  impli- 
cation of  this  legislation,  and  ignoring  the 
settled  practice  of  Congress  to  commit  such 
questions  to  the  determination  of  admin- 
istrative officers. 

[For  other  cases,  see  Pablic  Lands,  I.  d; 
Indians,  VIII.,  in  Digest  Sap.  Ct.  1908.] 

Pnbllc  Imnds  —  judicial  review  of  de» 
olalon  of  town  site  commission. 

2.  Relief  will  not  be  given  in  the  courts 
from  the  decision  of  a  town  site  commission 
for  a  town  in  the  Cherokee  Nation  in  a 
contest  arising  on  conflicting  applications 
to  purchase,  or  from  the  resulting  patent, 
unless  it  elearly  appears  that  the  commis- 
sioners committed  some  material  error  of 
law,  or  that  misrepresentation  and  fraud 
were  nractised  upon  them,  or  that  they 
themielvei  were  eharfeable  with  fraudulent 
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practices,  uid  ttiat  u  a  re*ult  the  patent  the  gatdanee  of  tha  eommisaioii  in  the  dta- 

was  isBued  to  the  wrong  part;.  charge   of   ita    dutiea. 

iroT  other  usee,   lee  Public  Landi,  I.   h,   2;  (For  other  »■•*,  see  Public  Laadi,  1.  b,  1,  In 

ConttB.  I.  e.  6,  iD  Digest  Sap.  Ct.  1908.)  DUcett  Sap.  CI.  IBOS.] 

Bvldenoe  —  preaomptloii   from  affldal  Pnbllo  iKnda  —  Jadldal  rcrlew  of  decl- 

KOtlon.  Blon  —  lUlBrepreaentatlon  and  fiwad. 

3.  The  pTeiumption  that  a  conteit  before  7,  The  miarepreieiitatiDii  and  fraud  which 
the  town  lite  commiBioD  far  a  town  in  the  will  entitle  the  uniucceaaful  claimant  in  a 
Cherokee  Nation,  reiulting  from  conflicting  contest  before  the  town  aite  eommiaaion 
applicationa  to  purchaae,  was  begun  within  for  a  town  in  the  Cherokee  Nation  to  ra- 
the prescTibed  time  after  notice  of  the  re-  lief  against  the  decision  and  resulting  pat- 
fiual  of  the  conUstant't  application,  will  eot  must  be  aueh  aa  prerented  him  from 
be  indulged  in  a  suit  in  equity  to  have  the  fullj  presenting  his  side  of  the  eontroverajr. 
holder  of  the  patent  declared  tne  tniatee  for  or  Uie  commiHsioneri  from  fully  conaidering 
the  sdveTse  claimant,  where  the  petition  in  jt,  and  it  ia  not  enough  that  tbare  may  lut*a 
aucb  suit,  though  showing  when  the  contest-  been  falM  allegationa  in  the  pleading!,  or 
ant's  application  waa  presented  and  when  that  some  witaeaa  may  hare  sworn  false^. 
the  contest  was  begun,  does  not  show  when  [For  other  cases,  aee  PabUc  I^nda,  L  b,  S,  1b 
her  application  waa  rcfuaed  or  when  she  Digest  Bup.  CU  1808.1 
was  notifled.  -i-  wni 
[PresumptlonBieneraltT,  see  BrideDce,  II.,  in  1^0-  ^*v.j 

DIeest  Snp.  Ct.  1908.] 

Public  lands  —  Judicial  rerlew  Of  decl-  Submitted  January  23,  IBIS.     Decided  Feb- 

alon  —  misleadins  attorney  for  oon-  ruary  24,   1913. 

a  town   in   the  Cherokee  Nation,   resulting  1      SUt*  of  OkUhoma  to  review  a  deerM 

from    conflicting   applications    to   purchase,  which  affirmed  a  decree  of  the  District  Court 

cannot  claim  to  have  been  misled  into  be-  of  Sequoyah  County,  in  that  state,  in  favor 

lieving  that  an  answer  had  been  filed  by  the  of  defendant  in  a  suit  to  have  the  patentee 

statement  of  the  Indian  inspector  who  then  gf  ^  town  site  lot  declared  a  trustee  for  the 

was  completing  the  work  of  the  commission,  -   -     --       -  — 

which  in  the  meantime  had  been  abolished,  ^^ 
that  the  land  in  question  was  in  litigation, 

and  that  the  attorney  would  be  advised  aa  *^"=:  "'"■ ,              ..,,».         ,   > 

Boon  as  action  was  taken,  since  such  sUte-  The  facU  are  eUtod  in  the  opinioa. 

meat  was  equally  true  whether  the  conteitee  y^     ^     g^    Komogaj    submitted    the 

had  answered  or  was  in  default.  „„„'»„■  '_i.i.,<.;iT  I-  •^■mr 

(For  other  chi^s.  see  Public  Lanaa.  I.  h.  2.  In  »»»^  '*"  plaintiff  U  error. 

nigest  Sup.  Ct.  1908.1 

Public  lands  —  Judicial  rerlew  of  do-  j    -w^.  < 

clslon  -  deranlt.  ^\  *'f  ? 

5.  The    failure    of   the    attorney   for    the  '«■"**"  ">  «"<>'■ 

eontestee  to  flic  an  anawer  in  a  contest  be-  .  .,        a  •!. 

fore  the  town  site  commission  for  a  town  Mr.  Justice  Tan  De»antw  dellwred  the 

in  the  Cherokee  Nation,  resulting  from  con-  opinion  of  the  court: 

flicting  applications  to  purchase,  furnishea  A  lot  in  the  town  site  of  Salllsaw,  in  tb* 

no  ground  for  avoiding  the  decision,  where  Cherokee  Nation,  is  here  in  dispute.     The 

there  is  no  suggestion  that  such  failure  was  conflicting  claims   an   both   founded   upon 

in   anywise    attnbuUble   to   the  Miteatant  ^^     i«ri;];tion   of    Congress    providing   for 

or  the  commiSBion,  and  where  such  failure  ,,       j*,_  ,. ^       _/  _i.«tr~    -* 

was  called  to  the  Attention  of  the  eontestee  t*""    designation     survey,    and    Pl'tti"*    •* 

while  it  w«e  Btill  within  the  power  of  the  town  sites  in  the  Cherokee  lands,  and  tba 

commission  to  relieve  him  from  tbe  default,  appialaal   and  diapoeel   of  the  lots.     Acta 

but  no  effort  was  made  bj  him  to  secure  June  28,  1398,  30  Stat,  at  L.  4B6,  BOO,  ohap. 

■nch  relief.  517,  |  IS;  May  31,  1900,  31  Stat,  at  L.  221, 

'•''^  "'?*='  ="5f.'  ^nl'?''"=  ^'"*''  '■  "^  *■  ■»  237,  238,  chap.  898;  July  1,  1902,  SS  Stat. 

Digest  Sop.  Ct.  1908,1  ,    '       _'        ,';-       .  '        ,'      '    ,,     '_,,     „ 

Public  lande  -  Judicial  rerto- Of  deci-  'A,^  1"\"''  "^^^  ^"«'  *^  ^^%\1^^ 

alon  -  notice  and  ho-rii,,.  ^^  ^  *T',  L*L^  Mewgnatri.rsil 

e.  A  decision  adverse  to  tbe  eontestee  in  •i"ey«',  and  platted   the  parties  here  mt- 

a  contest  before  the  town  site  commission  e""r  """ght  lo  purchase  lot  7  In  block  89, 

for    a    town    in    the    Cherokee    Nation,    re-  e»ch  aaaerting  a  preference  right  by  reason, 

suiting  from  conflicting  applications  to  pur-  aa  waa  alleged,  of  having  a  possessory  claim 

chase,  because  of  his  failure  to  Sle  an  an-  ^nd  owning  the  improvements.     Roat's  ap- 

■wer,    cannot   be   said   to    have   been   made  pUcatlon  vrsa  tint  in  the  order  of  prMonta- 

without  aJTording  him  a  hearing  or  an  op-  t-        ^j  ^^  town  alte  oommission.  whidi 

S»rtunity  to  be  beard,  where  he  was  noti-  _  .   n,__   .i,„,_j   _ui.   tk.   _n.v  \.(   .... 

ed  of  tie  contest,  w.;  served  with  a  copy  "*,  ^''  f"^^  7^\^\Jl^  °LT 

of  tbe  complaint,  and  was  cited  to  answer  praisal  and  dispoK.  ,  scheduled  the  lot   to 

in  accordance  with  the  regulationa  promul-  ""m-    Stawart'a  applieaUou  waa  tefrai*A.wfa- 

gated  by  the  Secretaiy  oT  tbe  Interior  for  IMt  to  Im  t\|£tA  V«  wAsA  %Mit\  «!&«>. 

a?  £.  0a.  *-V 
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before  the  comxniBBion,  the  date  of  the  re- 
fusal not  being  shown  in  this  record.  She 
instituted  such  a  contest,  due  notice  being 
given  to  Ross,  and  the  lot  was  ultimately 
awarded  to  her  by  the  Indian  inspector  for 
the  Indian  territory,  who,  in  the  meantime,t 
had  been  charged  with  the  duty  of  om- 
pleting  the  work  of  the  town  site  commis- 
sion under  the  direction  and  subject  to  the 
approval  of  the  Secretary  of  the  Interior. 
Following  this  award  a  patent,  bearing  the 
Secretary's  approval,  was  issued  to  Stewart 
by  the  principal  chief  of  the  Cherokee  Na- 
tion, conformably  to  |§  58  and  69  of  the 
act  of  1002.  Ross  subsequently  commenced 
this  suit  in  a  state  court  in  Oklahoma  (the 
newly  admitted  state  including  the  town 
of  Sallisaw)  to  have  Stewart  declared  a 
trustee  for  him,  and  to  enforce  a  convey- 
ance. To  an  amended  petition,  setting  forth 
the  facts  just  stated,  and  containing  other 
allegations  presently  to  be  mentioned,  the 
defendant  interposed  a  demurrer,  which  the 
eourt  sustained.  A  judgment  for  the  de- 
fendant was  entered  and  was  affirmed  by 
the  supreme  court  of  the  state  (25  Okla. 
611,  106  Pac.  870),  whereupon  the  plaintiff 
sued  out  this  writ  of  error. 

We  are  asked  to  say,  as  was  the  state 
court,  that  the  town  site  commission  was 
without  jurisdiction  to  entertain  or  pass 
upon  the  contest  resulting  from  the  con- 
flicting applications  to  purchase,  and  that 
5SS]such  a  controversy  *cuuld  be  deter- 
mined only  in  the  courts.  But,  like  the  state 
court,  we  are  unable  so  to  say.  No  time  need 
be  spent  in  upholding  the  power  of  Congress 
to  invest  the  town  site  commission  with 
such  authority,  for  our  prior  decisions  leave 
no  doubt  upon  that  subject.  It  is  merely 
a  question  of  what  Congress  intended  by  the 
l^slation  adopted.  In  this  connection  it 
is  well  to  remember  that  no  individual,  even 
if  an  occupant  and  owning  the  improve- 
ments, had  more  than  a  possessory  claim 
to  the  land  to  which  the  legislation  was  to 
be  applied,  and  that  all  possessory  claims 
were  held  subject  to  the  superior  ownership 
in  fee,  which  was  in  the  Cherokee  tribe. 
Recognising  that  this  was  so,  and  regarding 
the  possessory  claimants  as  entitled  to 
favorable  consideration.  Congress  made  pro- 
vision for  according  to  them  a  preference 
right  to  purcnase  the  lots  covered  by  their 
improvements,  and  for  selling  such  lots  at 
public  auction  if  the  preference  right  was 
not  exercised  within  a  limited  period,  the 
sale  in  either  event  to  be  for  the  benefit  of 
the  tribe  as  owner  of  the  fee.  In  the  act 
of  1900  the  duties  and  authority  of  tlie 
town  site  commission  were  stated  as  fol- 


tSee  H.  R.  Doc  No.  6,  59th  Cong.,  1st 
Sei90„  p,   721:   Sen.  Doc  No.  896,  part  4. 
MtM  OoBg^  id  Bern.,  p.  $37. 
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lows:  "As  soon  as  the  plat  of  any  towm 
site  is  approved,  the  proper  oommisaion 
shall  .  .  .  proceed  to  make  the  appraise- 
ment of  the  lots  and  improvements,  if  any, 
thereon,  and  after  the  approval  thereof  ^ 
the  Secretary  of  the  Interior,  shall,  under 
the  supervision  of  such  Secretary,  proceed 
to  the  disposition  and  sale  of  the  lota  in 
conformity  with  any  then-existing  aet  of 
Congress  or  agreement  with  the  tribe,  ap- 
proved by  Congress,  .  .  ."  This  pro* 
vision  and  the  other  town  site  portions  of 
the  acts  of  1898  and  1900  became,  by  ex- 
press reference,  a  part  of  the  act  of  1902, 
with  qualifications  not  here  material,  and 
that  act  also  declared:  "All  things  neeea- 
sary  to  carry  into  effect  the  provisions  of 
this  act,  not  otherwise  herein  specifically 
provided  for,  shall  be  done  under  the  au- 
thority and  direction  of  the  Secretary  of 
the  interior."  Shortly  ^following  this[6t<l 
legislation,  the  Secretary  promulgated  regu- 
lations for  the  guidance  of  the  commission 
in  the  discharge  of  its  duties,  and  gave 
express  directions  therein  for  the  hearing 
and  determination  by  the  commission  <Kf 
contests  between  claimants  asserting  con- 
fiicting  rights  to  purchase  the  same  lot. 
These  regulations  remained  in  force  until 
after  the  act  of  March  3,  1905  (33  Stat,  at 
L.  1048,  1059,  chap.  1479),  when,  upon  the 
abolition  of  the  commission,  they  were  al- 
tered and  superseded  to  the  extent  that  the 
Indian  inspector  for  the  Indian  territory 
was  charged  with  the  duty  of  completing 
the  work  of  the  commission  under  the  direc- 
tion and  subject  to  the  approval  of  tho 
Secretary  of  the  Interior.  It  is  not  sug- 
gested that  the  authority  to  hear  and  de- 
termine contests  was  diminished  or  enlsrged 
by  this  change,  and  therefore  it  will  suffice 
to  speak  only  of  the  authority  of  the  com- 
mission. 

The  acts  of  1898,  1900,  and  1902  show 
very  plainly  that  it  was  the  purpose  of 
Congress  to  commit  to  the  commission  the 
appraisal  and  disposal  of  all  lots,  whether 
occupied  or  vacant,  improved  or  unimproved, 
save  as  its  work  was  to  be  done  under  the 
supervision  of  the  Secretary  of  the  Interior. 
More  than  this,  there  was  an  express  com- 
mand that  the  commission  should  proeeed 
"in  conformity  with  any  then-existing  aet 
of  Congress  or  agreement  with  the  tribe, 
approved  by  Congress."  This  meant  that 
the  commission  should  respect  and  give  ef- 
fect to  the  Congressional  legislation  regv- 
latory  of  the  disposal  and  sale  of  the  lots. 
The  provisions  according  preference  rights 
to  possessory  claimants,  and  directing  salaa 
at  auction  if  those  rights  were  not  exer- 
cised within  the  prescribed  period,  were  % 
part  of  that  legislation,  and  conformity  to 
them  necessarily  involved  an  asoertainmeal 
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of  what  loU  witre  hM  under  poMeitory 
claims,  and  of  who,  In  eaeh  inatanoe,  was 
the  rightful  elaimanl    True,  there  was  no 
direct  provision  for  such  an  ascertainment, 
but  hj  necessary  implication  the  duty  of 
5S5]making  it  was  cast  upon  the  *cominis- 
•ion  to  whom  the  command  for  conformity 
was  addressed.  Plainly,  it  was  not  contem- 
plated that  every  claim  of  a  preference  right 
should  be  granted  without  inquiry  into  its 
merits,  or  that,  as  between  conflicting  claims 
seasonably  presented,  one  should  be  granted 
suid  the  other  rejected  without  ascertaining 
wrhich  was  the  rightful  one.    The  suggestion 
^hat  such  controversies  were  cognizable  only 
in  the  courts  finds  no  support  in  any  statu- 
tory provision,  is  opposed  to  the  plain  im- 
plication of  this  legislation,  and  ignores  the 
•sttled  practice  of  Congress  to  commit  such 
questions  to  the  determination  of  adminis- 
trative officers.    As  has  been  seen,  the  Seere- 
tmry  of  the  Interior,  when  issuing  regula- 
tions for  the  guidance  of  the  commission, 
took  the  view  that  it  was  to  hear  and  de- 
tormine  such  contests,  subject  to  his  super- 
wiaory  authority;  and  in  our  opinion  that 
^iras  the  correct  view. 

We  come,  then,  to  the  further  contention 
tliat,  even  conceding  the  Jurisdiction  of  the 
sUhninistrative  officers  to  entertain  and  pass 
Upon  the  contest,  the  petition  discloses  a 
csMe  which  entitles  the  plaintiff  to  call  in 
question  their  decision,  and  to  insist  that 
tte  defendant,  who  obtained  a  patent  under 
tbat  decision,  be  declared  a  trustee  for  him, 
stud  required  to  transfer  the  title  to  him. 
The  test  to  which  the  petition  must  be  sub- 
jected  is   this:      All   reasonable   presump- 
tions must  be  indulged  in  support  of  the 
action  of  the  officers  to  whom  the  law  in- 
trusted  the    proceedings   resulting   in    the 
patent,  and  unless  it  clearly  appears  that 
they  committed  some  material  error  of  law, 
or  that  misrepresentation  and  fraud  were 
practised  upon  them,  or  that  they  them- 
selves   were    chargeable    with    fraudulent 
practices,  and  that,  as  a  result,  the  patent 
was  issued  to  the  defendant  when  it  should 
have  been  issued  to  the  plaintiff,  their  ac- 
tion  must  stand.     Shepley   v.   Cowan,   91 
U.  8.  830,  840,  28  L.  ed.  424,  427 ;  Marques 
V.  Frisbie,  101   U.  8.  473,  25  L.  ed.  800; 
Quinby  v.  Conlan,  104  U.  8.  420,  426,  26 
L.  ed.  800,  802;  Baldwin  v.  Stark,  107  U. 
a  463,  27  Ia  ed.  626,  2  Sup.  Ct  Rep.  473; 
Lee  V.  Johnson,  116  U.  S.  48,  29  L.  ed. 
670,  6  Sup.  Ct.  Rep.  249;  Sanford  v.  San- 
ford,  139  U.  8.  642,  86  L.  ed.  290,  11  Sup. 
Ct  Rep.  666. 

586]  *The  petition  cannot  be  commended 
as  a  modd.  It  is  wanting  in  certainty,  and 
sets  forth  a  good  many  conclusions  which 
have  no  support  in  the  facts  alleged.  It  is 
eopied  nt  length  in  the  opinion  of  the  stale 
•T  Ifc  •& 


court,  and  it  will  sufiloe  here  to  stata  the 
substance  of  sueh  parts  as  have  a  beariag 
upon  the  arguments  advanced  to  sustain  the 
contention  last  stated. 

It  now  is  said  that  the  contest  was  enter- 
tained in  violation  of  the  established  ngu- 
lations,  in  that  it  was  not  instituted  within 
the  time  prescribed.  This  objection  was  not 
made  in  the  petition,  and  for  aught  thai 
there  appears  it  may  have  no  basis  in  fast 
The  regulations  limited  the  time  to  ten  days 
after  notice  of  the  refusal  of  the  conflietiag 
application  to  purchase.  The  petition,  al- 
tnough  showing  when  the  defendant's  i^ 
plication  was  presented  and  when  the  con* 
test  was  begun,  does  not  show  when  her 
application  was  refused  or  when  she  was 
notified.  In  this  situation  the  presumption 
is  that  the  contest  was  b^gun  in  time,  alas 
it  would  not  have  been  entertained. 

The  contest  was  b^gun  by  filing  with  the 
commission  a  written  complaint  settiag 
forth  the  grounds  of  contest,  and  the  plafai* 
tiff  was  duly  served  with  a  copy,  and  noti- 
fied that  he  should  file,  within  ten  day% 
such  answer  as  he  desired  to  make.  Ha 
was  in  Jail  at  that  time  and  employed  aa 
attorney  to  represent  him.  The  attorney 
engaged  to  do  whatever  was  necessary  to 
protect  the  plaintiff's  rights,  and  afterwards 
assured  him  that  an  answer  had  been  filed 
and  the  hearing  would  come  later.  A  year 
and  a  half  thereafter  the  attorney  made 
inquiry  of  the  Indian  inspector  who  then 
was  completing  the  work  of  the  commission, 
which  in  the  meantime  had  been  abolished, 
concerning  the  contest,  and  was  informed 
that  the  lot  was  "in  litigation,"  and  ha 
would  be  advised  as  soon  as  action  was 
taken;  and  later  in  the  same  month  the 
inspector  informed  him  that  the  plaintiff 
had  forfeited  his  right  by  not  filing  an 
answer,  and  a  formal  decision  to  that  effeet 
would  be  rendered  after  *the  first  of[6S7 
the  succeeding  month.  Information  about 
the  abeence  of  an  answer  was  also  given  to 
the  plaintiff  about  that  time.  But  it  does  not 
appear  that  he  or  his  attorney  took  any  ae- 
tion  then  or  thereafter  either  to  show  that 
an  answer  had  been  filed,  or  to  correct  the 
omission  if  none  had  been  filed,  although 
it  does  appear  that  more  than  seven  mon^ 
elapsed  before  the  patent  was  issued. 
Whether  in  fact  an  answer  was  filed  ia  left 
uncertain,  for  it  is  alleged  that  the  plain- 
tiff believes  one  was  fil^  that  the  contest 
record  does  not  show  such  a  filing,  that 
no  answer  is  in  the  files,  and  'Hhat  plain- 
tiffs attorney  either  failed  to  file  an  answer 
in  the  contest  proceeding,  or  that  said  an- 
swer, having  been  filed,  was  disregarded." 
In  thia  aituation  it  is  urged  (a)  that  the 
inspector,  by  statinf^  UL%t  \.\i%  VA.  ^%]k  \^ 
liUgatliH^  oauMd  ^^  ^^aXlL^Mr%  %^>nfi^«i 
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to  believe  that  an  answer  was  on  file,  and 
thereby  mieled  him;  (b)  that  if  no  answer 
wma  filed,  it  was  an  unfortunate  omission 
for  which  the  plaintiff  was  not  responsible; 
and  if  one  was  filed,  it  was  wrongfully  dis- 
regarded; and  (e)  that  the  contest  was 
decided  against  the  plaintiff  without  a 
hearing  or  an  opportunity  to  be  heard. 

The  statement  attributed  to  the  inspector, 
that  the  lot  was  in  litigation,  doubtless 
meant,  and  only  meant,  that  the  contest  was 
pending  and  undecided.  That  was  its 
natural  import,  and  it  was  equally  true 
whether  the  plaintiff  had  answered  or  was 
in  default.  Therefore,  the  claim  that  his 
attorney  was  misled  is  not  even  colorable. 
If  the  question  whether  an  answer  was  filed 
be  an  open  one,  the  allegations  of  the  pe- 
tition bearing  thereon  are  so  uncertain  that 
effect  must  be  given  to  the  decision  that 
none  was  filed.  Not  only  is  there  a  strong 
presumption  that  the  decision  was  right, 
but  the  admission  that  no  answer  is  in  the 
flies,  and  that  the  contest  record  does  not 
show  the  filing  of  one  goes  far  to  sustain 
the  decision,  independently  of  the  presump- 
tion. Thus,  the  absence  of  an  answer  must 
be  regarded  as  accounted  for  only  on  the 
6S 8] theory  that  the  'attorney  omitted  to 
file  one.  Of  that  it  is  to  be  observed,  first, 
that  the  omission  was  by  the  plaintiff's 
chosen  representative;  second,  that  there  is 
BO  suggestion  that  it  was  in  any  wise  at- 
tributable to  the  defendant  or  the  adminis- 
trative officers  before  whom  the  contest  was 
pending;  and,  third,  that  it  was  called  to 
the  attention  of  the  plaintiff  while  it  was 
still  within  the  power  of  the  administrative 
officers  to  relieve  him  from  the  default,  if 
the  circumstances  justified  such  action,  and 
to  proceed  to  a  hearing  and  disposition  of 
the  contest  as  if  the  omission  had  not  oc- 
curred, and  yet  no  effort  was  made  by  him 
to  secure  action  of  that  kind.  In  these 
circumstances  the  failure  of  the  attorney 
to  file  an  answer  furnishes  no  ground  for 
avoiding  the  decision.  It  is  idle  to  say 
that  the  plaintiff  did  not  have  a  hearing 
or  an  opportunity  to  be  heard.  He  was 
notified  of  the  contest,  was  served  with  a 
copy  of  the  complaint,  and  was  cited  to 
answer,  all  in  conformity  with  the  regula- 
tions, and  he  could  not  have  failed  to  under- 
stand that  to  make  default  would  be  in  the 
nature  of  a  confession  of  his  adversary's 
elaim  and  an  abandonment  of  his  own.  Fail- 
ings aa  he  did,  to  answer  or  interpose  any 
objection  to  the  contest,  he  raised  no  issue 
entitling  him  to  a  hearing.  His  trouble 
is  not  that  be  was  not  accorded  a  hearing 
or  an  opportunity  to  be  heard,  but  that  he 
did  not  avail  himself  of  the  opportunities 

Jm  the  petitioa   ihB  plMiatUt  mom  doea 


what  he  failed  to  do  in  the  contest:  that 
is,  takes  issue  with  the  allegations  of  the 
complaint,    therein   by   denying   that   tliey 
were  true;  and  he  insists  that  in  this  way 
the  petition  shows  that  misrepresentation 
and  fraud  were  practised  upon  the  adminis- 
trative officers,  whereby  the  patent  was  is- 
sued to  the  defendant  when  it  should  have 
been  issued  to  him.    The  insistence  cannot 
be  sustained.    The  contest  was  not  ex  parte, 
as  were  the  proceedings  involved  in  United 
States  ▼.  Minor,  114  U.  S.  233,  240-243, 
29   L.   ed.    110,   112-114,   5   Sup.   Ct.   Rep. 
806;    Sanford   v.  Sanford,   139   U.   S.   642, 
644,  650,  35  L.  ed.  290,  291,  293,  11  Sup. 
Ct.  Rep.  666;  and  Svor  v.  Morris,  227  U. 
S.  524,  ante,  623,  33  Sup.  Ct.  Rep.  385,  but 
*was  an  adversary  proceeding  to  which [5S 9 
the  plaintiff  was  a  party,  of  which  he  had 
due  notice,  and  in  which  he  had  full  oppor- 
tunity, to  meet  and  controvert  the  very  alle- 
gations he  now  says  were  untrue.  The  ques- 
tion whether  they  were  true  or  otherwise  is 
one  the  decision  of  which  was  committed  by 
law  to  the  administrative  officers  as  a  spe- 
cial tribunal,  and  they,  as  is  conceded,  de- 
cided that  the  allegations  were  true,  their 
action   being  in  the  nature  of  a  judicial 
determination.    The  applicable  rule  in  such 
a  case  is,  that  the  misrepresentation  and 
fraud  which   will  entitle  the  unsuccessful 
claimant  to  relief  against  the  decision  and 
resulting  patent  must  be  such  as  have  pre- 
vented him  from  fully  presenting  his  side 
of  the  controversy,  or  the  officers  from  fully 
considering  it;   and  it  is  not  enough  that 
there  may  have  been  false  allegations  in 
the  pleadings,  or  that  some  witness  may 
have  sworn  falsely.    Vance  v.  Burbank,  101 
U.  S.  514,  519,  25  L.  ed.  929,  931;   Lee  v. 
Johnson,   116  U.   S.  48,  29   L.   ed.   570,   6 
Sup.  Ct  Rep.  249;  Estes  v.  Timmons,  199 
U.  S.  391,  306,  50  L.  ed.  241,  244,  26  Sup. 
Ct.  Rep.  85;  Greenameyer  v.  Coate,  212  U. 
S.  434,  444,  53  L.  ed.  587,  590,  29  Sup.  Ct. 
Rep.   345;    Durango   Land   &   Coal   Co.   v. 
Evans,  25  C.  C.  A.  523,  49  U.  S.  App.  305, 
80  Fed.  425,  430. 

The  petition  contains  some  allegations 
descriptive  of  the  complaint  in  the  contest 
and  of  the  matters  set  forth  in  it,  and  it 
is  urged  that  in  this  way  it  appears  that, 
upon  her  own  showing,  the  defendant  did 
not  have  such  a  possessory  elaim  as  entitled 
her  to  a  preference  right  of  purchase,  and 
therefore  that  the  officers  committed  an 
error  of  law  in  sustaining  the  contest.  Of 
this  it  seems  enough  to  say  that  the  pe- 
tition neither  sets  forth  a  copy  of  the  com- 
plaint nor  purports  to  give  the  whole  of 
its  substance;  and  that,  upon  contrasting 
what  the  petition  does  say  of  the  complaint 
with  the  applicable  sections  of  the  act  of 
1902,  it  doea  not  appear  that  the  contest 
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waa  ill  founded.  For  aught  that  ia  dia- 
closed,  the  complaint  and  the  proof  in  sup- 
port of  it  may  have  fully  established  the 
defendant's  right  to  purchase. 

Other  contentions  advanced  in  the  brief 
510]of  the  plaintiff  *have  been  considered 
and  found  so  far  untenable  that  their  dis- 
cussion here  would  serve  no  useful  purpose. 

Judgment  affirmed. 


GEORGE  MATHESON,  PIff.  in  Err., 

V. 

UNITED  STATES. 
(See  8.  C.  Reporter's  ed.  640-643.) 

Jury  —  Impaneling  —  district  of  Alaksa. 

1.  The  judge  of  the  third  division  of  the 
district  court  of  the  United  States  for  the 
territory  of  Alaska,  who  was  assigned  by  the 
act  of  March  3,  1909  (35  Stat  at  L.  839, 
chap.  269),  to  the  fourth  division  provided 
for  by  that  act,  could,  after  that  enact- 
ment, but  before  it  went  into  effect,  issue 
a  call  for  a  jury  for  the  first  term  to  be 
convened  thereunder,  since  that  act  did  not 
contemplate  an  interruption  of  the  func- 
tions of  the  judge  throughout  the  entire 
district,  nor  destroy  the  unity  of  the  dis- 
trict court,  but  merely  fixed  a  new  place 
at  which  the  same  district  court  must  he 
held. 

[IiDpaneliug  jary  generally,  wet  Jury,  II.,  In 
Difirest  Sup.  Ct.  1908.] 

Appeal  —  who  may  complain  —  Instmc- 
tlon  given  at  party's  own  request. 

2.  Plaintiff  in  error  cannot  complain  of 
the  giving  of  a  charge  requested  by  him. 
[For  other  cases,  see  Appeal  and  Error,  VIII. 

b.  In  Digest  Sap.  Ct.  1908.] 

Appeal  —  exceptions  —  assignments  of 
error. 

3.  Rulings  as  to  which  no  exception  was 
taken  at  the  time,  or  as  to  matters  not  set 
out  in  the  assignments  of  error,  and  re- 
quiring a  search  through  the  record  to  de- 
termine the  subject  of  the  complaint,  will 
not  be  revised  by  the  Federal  Supreme 
Court  on  writ  of  error. 

[For  other  cases,  see  Appeal  and  Brror,  V.  t; 
VI.  b.  In  Digest  Sap.  Ct.  1908.] 

Appeal  —  harmless  error  —  excluding 
evidence. 

4.  The  erroneous  exclusion  of  testimony 

as    to    facts    subsequently    proved    is    not 

ground  for  reversal. 

[For  other  cases,  see  Appeal  and  Brror,  YIII. 
m.  3.  b,  in  Digest  Sap.  Ct.  1908.] 

Appeal  —  discretionary  matters  —  ex- 
pert testimony. 

5.  The  refusal  of  the  trial  court  to  per- 
mit nonexperts  to  express  the  opinion  that 
the  accused  was  insane  until  after  they  had 

Note. — On  the  measure  of  proof  of  in- 
sanity in  criminal  cases — see  note  to  Kelch 
/.  State,  39  L.R.A.  737. 

On  ]>resumption  and  burden  of  proof  as 
to  sanity — see  note  to  State  v.  Scott,  36 
L.RJI.  721. 
57  L.  ed. 


given  facts  on  whleb  it  was  based  is  act 
reviewable  unless  there  has  been  an  abuM 
of  the  court's  discretion. 
[For  other  cases,  see  Appeal  and  Brror,  YIII. 
i,  4,  in  Digest  Sap.  Ct.  1908.] 

Trial  —  instructions  —  borden  of  proof 
— Inaanity  —  reasonable  doubt. 

6.  There  is  no  error  in  instructing  the 
jury  in  a  homicide  case  that  while  the  bur- 
den of  proof  is  upon  the  accused  to  estab- 
lish the  fact  that  he  was  insane  at  the  time 
of  the  killing,  they  cannot  convict  if  they 
have  a  reasonable  doubt  as  to  his  sanity. 
[For  other  cases,  see  Trial,  VII.  c,  in  Digest 

Sap.  Ct.  1908.] 

[No.  148.] 

Submitted  January  24,  1918.    Decided  Feb- 
ruary 24,  1913. 

IN  ERROR  to  the  DUtriet  Court  of  the 
United  States  for  the  Fourth  Division 
of  the  Territory  of  Alaska  to  review  a  con- 
viction of  murder.    Affirmed. 
The  facts  are  stated  in  the  opinion. 

Mr.  James  Wlckersham  submitted  the 
cause  for  plaintiff  in  error.  Mr.  John  F. 
Dillon  was  on  the  brief: 

Using  a  jury  drawn  for  another  division 
is  not  merely  an  error  or  mistake  in  plead- 
ing or  procedure.  Such  jury  is  entirely 
without  jurisdiction  or  authority  beyond 
the  "political  division"  for  which  it  was 
drawn,  or  in  any  "political  division"  which 
had  no  existence  at  the  time  of  its  drawing. 

United  States  v.  Beasly,  2  Alaska,  93. 

Where  the  sanity  of  an  individual  is  in 
question,  the  insanity  of  his  blood  relations 
in  the  ancestral  line  may  be  shown  as  tend- 
ing to  establish  the  fact  of  insanity. 

Re  Myer,  6  Ann.  Gas.  29,  note;  State  ▼. 
ShuflT,  9  Idaho»  116,  72  Pfte.  664,  IS  Am. 
Grim.  Rep.  443. 

It  is  always  best,  in  eases  of  criminal 
character,  particularly  where  life  is  involved* 
that  the  court  should  adopt  a  liberal  rather 
than  a  rigorous  or  technical  rule  in  the  re- 
ceipt of  evidence  for  the  defense. 

State  V.  O'Neil,  13  Or.  183,  9  Pac  284. 

The  burden  is  upon  the  state  and  upon  the 
whole  evidence  to  prove  the  defendant  guilty 
beyond  a  reasonable  doubt. 

Davis  V.  United  States,  160  U.  S.  469- 
485,  40  Ia  ed.  499-504,  16  Sup.  Ct.  Rep.  353. 

The  onus  is  first  on  the  prisoner  to  show 
that  the  insanity  exists;  which  being  done, 
it  immediately  shifts  upon  the  prosecution; 
and  it  is  for  it  to  show  that  insanity  does 
not  exist;  or,  if  it  does,  that  it  is  not  such 
as  would  prevent  him  from  knowing  and  do- 
ing right. 

State  V.  ShufT,  9  Idaho,  115,  72  Pac.  669, 
13  Am.  Grim.  Rep.  443;  Taylor,  Ev.  p.  809; 
People  V.  McGann,  16  N.  Y.  ^"^^  ^^  k!a..\i^« 
642;  MmiA  ^.  TwiWati,  \^  ^VNi.  •\^•^.  ^ 
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LJLA.  814»  68  Pac  960;  Chue  t.  People, 
40  ni.  868. 

A  num  wMj  be  insane  and  not  reeponeible 
for  a  particular  act,  and  jet  Icnow  the  dif 


Rep.  617;  Roeenerans  r.  United  States,  166 
U.  8.  257,  262, 41L.  ed.  708,  710, 17  Sup.  Ct. 
Rep.  302;  Agnew  v.  United  SUtes,  165  U. 
&  36,  41  h.  ed.  624,  17  Sup.  Ct  Rep.  286; 


ference  between  right  and  wrong.  Breese  v.   United  States,  226  U.  S.  l-ll, 

Hopps  ▼.  People,  81  IlL  391,  83  Am.  Dec  ante,  97,  102,  33  Sup.  Ct.  Rep.  1;  Clinton  ▼• 

281;   Maas  ▼.  Territory,  10  Okla.  714,  53  Englebrecht,  13  Wall.  434-441,  20  L.  ed.  656- 

IaR.A.  814,  63  Pac  960;  Stevens  ▼.  State,  660;   Powers  v.  United  SUtes,  223  U.  & 

31  Ind.  488,  99  Am.  Dec  634.  303,  56  L.  ed.  448,  32  Sup.  Ct  Rep.  281. 

The  court  committed  error  in  giving  an 

instruction  which  assumes  the  facts  and  in-  Mr.  Justice  l4iniar  delivered  the  opinioa 

structs  the  jury  in  a  mandatory  way  to  find  of  the  court: 

the  defendant  guilty  as  charged  in  the  in-  Congress,  by  the  act  of  June  6,  1900  (31 

dictment,  without  submitting  in  the  same  in-  Stat,  at  L.  322,  chap.  786),  established  a 

struction  his  defense  of  insanity.  district  court  for  Alaslca,  with  general  civil 

State  V.  Bock,  49  Or.  29,  88  Pac  318;  and  criminal  jurisdiction.    There  were  three 

State  V.  Hatcher,  29  Or.  319,  44  Pac  584.  judges,  who,  though  given  jurisdiction  over 

*.  .. ,    .,.  ___  ^         ,  A^,.!       «.  K  *^«  entire  district,  were  required  to  reaida 

Assistant  Attorney  General  Adklna  sub-  .     x*.  *           *  au    *u       j«  •  •        a       vi  v 

mittod  the  CUM  tot  defendant  in  error.  1" i**!"?             ♦    T         -T^    kT^S 

Mr.   K.rl  W.  Kirchwey.   Assistant  Attor-  5"*^./*"  ^T^'"^  J^^.J^    *^ 

n«y.  WM  on  the  brief:  ^'*"tV±   ?k°  ^^"^^^  •  '.,-!2^'  S'JT*™* 

The  court's  rulings  on  the  eridenee  were  f  ^  "^  *!>•  ^"^  <Vk'""*°  i°^'"^Ma*'»-«' 

^.                      ^  for  murder.     On  the  next  day  he  was  a^ 

rpv^j^       TTA  V    iro  TT   a    cio    At%  r    ^A  raigned  and  entered  a  plea  of  not  guilty* 

Thiede  v.  Utah,  159  U.  S.  519,  40  L.  ed.  ^?       , .                         1 1  j  *      *  •  i    n 

'                          '  Before  his  case  was  called  for  trial,  Con- 


the  judge  of  the  former  third  division.    This 


9^^^-  *5"i  ^*!l*'/-  ^T*'  2!,    'i      "  •  1.  1909;   but  in  preparation  for  the  first 

T        i«r^    .   ^r^i  r    «.'«!,«•  term  conrened  thereunder,  the  district  judge 

Jl"^"*',,  oL    ^.    '        i"**  f^,?*?;      , '  •"'S"ed  to  the  fourth  division  passJd  m 

"«•  V^^^'oi  M^T^'ift    ;«*w  ViSSi  «>r<>".  «»de'  'Wch  jurors  were  dVawn  and 

T.  Borgetto    99  Mich.  840,  68  N.  W    828,  „„„„„, j  j„  j„„^  ^  .tt^^j  at  the  session 

Ford  T.  State,  71  Ala.  897;  State  t.  Soper,  ^,  ^^  ^^  ^^  ^^j^  j^,  j.    ^^  Fairbanks. 

J?!  J'°«.'f ' «  o^  Y.;«T '  J^**  %^T{I'       On  July  13,  during  this  term,  the  defend- 

III  ^,  ??'  ™  ,«o      '  '  •"»  •??««<>  fo'  •»*  obtained  "  order  to 

Si.  \..^'  ^,  z        .  •>»»«  his  witnesses  subpasnaed  at  the  ex- 

The  eourt's  instructions  were  free  from  ^^^  ^,  ^^^  government     His  case   was 

*1?'*.        »,  ..  .  «.  X      ...  r.  ••  .».  ...  called    for    trial    in    September.      He   An- 

Davis  V.  United  SUtes.  166  U.  8.  873-378,  ^^„„^^        j      ,„j   ^[["^^^t  ^^i 

41  L.  ed.  760-764  17  Sup.  Ct  Rep.  360;  ^^^^  „  'j^  t^,  qualification  of  the 
Hotema  V.  United  Stat«i.  186  U.  8.  413,  416.  ?,,^„  ^,  ^^^  ^,t^„^  ^\  regularity  of  their 
46  L.  ed.  1226,  m7.  22  Sup.  Ct  Rep  895;  '^^^^^  „i,j„t,j  ^^  j^,  »„tire  panel  on 
Ritter  V.  Mutual  L.  Ins.  Co.  169  U.  S.  139,  ^^^       ^„„^  \^^^   ^^^    ..^  ^j  ^y^^   ^^.^ 

42  U  ed.  693.  18  Sup.  Ct  Rep.  800;  Spredc-  ^^,.J^^  ^„  ^jy,„„t  juriiiiction  to  issue 
els  V.  Brown.  212  U.  8.  208.  53  L.  ei  476  ^^,  ^,j  ,^  ^  j.^,  ^^^^  ^l,^  j^^^h  division 
29  Sup.  Ct  Rep.  266;  Maxwell  Land  Grant  ^  „„t  ^^^  .^^^^  existence.    The  objection 

-?;  !:«"'T'°o'  ^^^^-  -  ''**^;t°°'J*  ^f  «^  was  overruled.    Several  of  those  on  the  jury 

279-286.  14  Sup    Ct  Rep.  468;   Marrin  v.  ^^j^^  j,,^  ^j,  ^^^  ,,,,  ^^^^^  ,„„  t,,.. 

United  SUtes.  93  C.  C.  A.  361.  167  Fed.  ,       J^f^^^    ,    ,^^i^t    „j        Ut^    ^^ 

961;  Davis  V.  United  SUtes.  160  U.  S.  469-  g^ntence  to  imprisonment  for  life,  the  esM 

486,  40  L  ed.  499^04.  16  Sup.  Ct.  Rep.  853;  ^„  ^,^^^^4  ^„^  by  ^,it  „,  .^,„,  i^[5^, 

Davis  V.  United  SUtw,  166  U.  S.  373-378.  ^^j^^  complaint  is  mode  of  the  action  of  the 

**i^  "^  760-764. 17  Sup.  Ct  Rep.  360.  j„^  i„  allowing  a  jury  to  be  selected  from 

The  objection  to  the  trial  jury  is  without  ^  p,„ei  j„^„  ;„  j„„^  ^^^^  ^^  ^  ^^^^ 

"■erit  Jog  the  fourth  division  became  effective. 

Clement  v.  United  SUtes.  79  C.  C.  A.  243.       xhe  Alaskan  Code  (31  SUt  at  L.  822.  || 

149  Fed.  303;  Spencer  v.  United  SUtes.  96  4  &  6,  ch^>.  786)  created  one  district  court 

0.  C.  A.  60.  169  Fed.  662;  Bird  v.  United  with  three  judges  having  general  civil  and 

8Ute8,  187  U.  8.  118,  47  L.  ed.  100,  23  Sup.  criminal  jurisdiction  over  tiie  entire  distriet. 

Ct.  Sep.  42;  Logan  r.  United  SUtes,  144  U.  and   authority   to   hold   regular   terms   at 

S.  208.  207,  S0L.  ed.  4i»,  441.  12  Sup.  Ct  Junesiu,  Bt  HitbaeVa,  and  Eagle  City,  ud 
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special  termi  at  such  times  and  places  in 
the  district  as  they  or  any  of  them  might 
deem  expedient.  The  act  of  March  3,  1909 
(36  Stat  at  L.  839,  chap.  269),  in  providing 
for  a  fourth  division,  did  not  contemplate 
an  interruption  of  the  functions  of  the  judge 
throughout  the  entire  district,  nor  did  it 
destroy  the  unity  of  the  district  court.  But 
while  preserring  unimpaired  the  power  of 
the  court  and  judges,  it  fixed  a  new  place, 
at  which  the  same  district  court  must  be 
held.  It  did  not  create  a  new  tribunal,  with 
new  officers,  to  be  organized  in  a  new  politi- 
cal diriiion,  but  it  continued  the  jurisdic- 
tion and  power  of  the  judge  to  be  exercised 
anywhere  in  Alaska.  It  did  not  revoke  his 
authority  to  summon  jurors  to  attend  at 
any  session  of  the  district  court,  whether 
permitted  to  be  held  at  Fairbanks,  under 
the  act  of  1900,  or  required  there  to  be 
held  after  July  Ist,  under  the  act  of  1909. 
The  principle  involved  is,  in  some  of  its 
aspects,  like  that  considered  in  Rosencrans 
V.  United  SUtes,  165  U.  S.  257,  41  L.  ed. 
708, 17  Sup.  Ct.  Rep.  302,  where  it  was  said 
that  "jurisdiction  is  coextensive  with  dis- 
trict, and  no  mere  multiplication  of  places 
at  which  courts  are  to  be  held  or  mere  cre- 
ation of  division  nullifies  it."  Barrett  v. 
United  States,  169  U.  S.  219,  42  L.  ed.  728, 
18  Sup.  Ct.  Rep.  327;  Bird  v.  United  States, 
187  U.  a  118,  47  L.  ed.  100,  23  Sup.  Ct. 
Rep.  42.  There  was  no  error  in  over- 
ruling the  objection  made  by  the  defendant 
to  the  panel. 

There  are  37  assignments  of  error,  none 
of  which  presents  a  ground  requiring  a  re- 
versal. One  relates  to  the  giving  of  a 
eharge  requested  by  the  defendant;  others 
64S]to  *rulings  as  to  which  no  exception 
was  taken  at  the  time,  or  as  to  matters  not 
set  out  in  the  assignments,  and  requiring  a 
search  through  the  record  to  determine  the 
subject  of  the  complaint;  others,  to  the  ex- 
dusion  of  testimony  as  to  facts  subsequent- 
ly proved. 

Those  which  relate  to  the  refusal  of  the 
eourt  to  permit  nonexperts  to  express  the 
opinion  that  the  defendant  was  insane,  until 
after  they  had  given  facts  on  which  it  was 
based,  are  without  merit.  It  was  the  duty 
of  the  judge  to  determine  whether  such  wit- 
nesses had  qualified  themselves  to  give  opin- 
ion evidence,  and  Uiere  was  no  abuse  of  the 
court's  discretion  in  passing  on  these  mat- 
ters (Turner  v.  American  Security  &  T.  Co. 
213  U.  S.  260,  68  L.  ed.  789,  29  Sup.  a. 
Rep.  420),  but  his  rulings  were  favorable 
to  the  defendant. 

It  would  serve  no  useful  purpose  to  dis- 
cuss the  ruling  as  to  the  burden  of  proof 
and  the  definitions  of  insanity,  since  they 
present  no  new  propositions.  In  both  these 
matters  the  oowrt  followed  cmm  in  which 
§7  L.  «L 


those  subjects  have  been  fully  treated.  He 
instructed  the  jury  that  while  the  burden 
of  proof  was  upon  the  defendant  to  estab- 
lish the  fact  that  he  was  insane  at  the  time 
of  the  killing,  yet  they  could  not  convict  if 
they  had  a  reasonable  doubt  as  to  his  san- 
ity. Davis  V.  United  SUtes,  160  U.  S.  469, 
40  L.  ed.  499,  16  Sup.  Ct.  Rep.  863.  His 
definition  of  insanity  and  as  to  what  would 
relieve  the  defendant  of  criminal  responsi- 
bility was  in  accord  with  the  principle  de- 
clared in  Davis  v.  United  States,  166  U.  S. 
378,  41  L.  ed.  764,  17  Sup.  Ct  Rep.  300;  in 
fact,  the  court  gave  the  exact  charge  there 
held  to  be  correct.  The  case  was  one  pe- 
culiarly for  the  jury,  and  finding  no  error 
in  matter  of  law,  the  judgment  must  be 
affirmed. 
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WAY  COMPANY,  Plff.  in  Err., 

V. 

CITY  OF  SOUTH  BEND  et  aL 

(See  S.  C.  Reporter's  ed.  544-659.) 

Brror  to  state  court  —  scope  of  review 
—  impairlDg  contract  obligations. 

1.  Whether  the  repeal  of  so  much  of  a 
municipal  ordinance  granting  trackage 
rights  in  a  city  street  to  a  railway  company 
as  relates  to  double  tracks  was  presump- 
tively a  reasonable  exercise  of  the  police 
power  or  a  legislative  impairment  of  the 
contract  ordinance  is  a  question  which  the 
Federal  Supreme  Court,  on  writ  of  error 
to  a  state  court,  must  decide  for  itself,  in- 
dependently of  the  decisions  of  the  state 
court. 

[For  other  eases,  see  Appeal  and  Brror,  2240- 
2248.  In  Digest  Sap.  Ct  1908.] 

Highways  —  use  by  railroad  —  power 
of  municipality. 

2.  A  municipal  corporation  could,  in  In- 
diana, confer  by  ordinance  trackage  rights 
in  city  streets  upon  a  railway  company 
whose  charter  provided  that  the  railroad 
might  be  built  tnrough  any  city  that  would 
give  its  consent. 

[For  other  cases,  see  Highwajs,  II.  d,  in  Digest 
Sup.   Ct   1008.] 

Gonstltutional    law  —  impairing    con- 
tract obligations  —  police  power. 
8.  Rights  acquired  by  a  railway  company 

NoTEL — As  to  the  power  of  a  municipality 
to  prevent  layinj^  an  additional  track,  under 
a  franchise  originally  granting  the  right  to 
lay  double  trcu^s — see  note  to  same  case 
below  as  reported  in  36  L.R.A.(N.S.)  850. 

On  what  questions  the  Federal  Supreme 
Court  win  consider  in  reviewing  the  judg- 
ments of  state  courts — see  note  to  Missouri 
ex  rel.  Hill  v.  Dockery,  63  L.R.A.  571. 

On  error  to  state  courts  in  cases  present- 
inff   questions    of    impairment  ol  ^«q^;c%i^ 
obligaUoua— aee  iio\A  \ft  ^^^tw^  -^^  ^3«:^^ 
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under  a  valid  municipal  ordinance  confer- 
ring trackage  rights  in  the  city  streets, 
though  subject  to  the  power  of  the  munic- 
ipalify  to  pass  reasonable  police  regula- 
tions, are  protected  b^  the  contract  clause 
of  the  Federal  Constitution  from  destruc- 
tion bj  a  subsequent  repeal. 
[For  other  cases,  see  Constltotlonal  Law,  1068- 
1074,  in  Digest  Sup.  Ct  1908.] 

Constitutional  law  —  Impairing  con- 
tract obligations  — *  municipal  fran- 
chise —  double  railway  tracks  in 
street. 

4.  The  obligations  of  a  contract  created 
by  a  valid  municipal  ordinance  granting  to 
a  railway  company  the  right  to  lay  double 
tracks  in  one  of  the  city  streets  are  uncon- 
stitutionally impaired  by  the  subsequent 
repeal  of  so  much  of  the  ordinance  as  re- 
lates to  that  part  of  the  street  upon  which 
a  single  track  only  has  actually  been  built, 
where  the  franchise  granted  by  such  ordi- 
nance was  single  and  specific,  and  was  ac- 
cepted by  the  company  m  its  entirety,  and 
the  company,  in  reliance  thereon,  acquired 
land  from  the  abutting  owners  with  a  view 
to  laying  a  double  track  as  the  increase  in 
business  demanded,  and  has  actually  built 
the  double  track  for  a  part  of  the  distance. 
[For  other  cases,  see  Constitational  Lsw,  1278- 

1680,  in  Digest  Sap.  Ct  1908.] 

[No.  81.] 

Argued   December   10   and   11,   1912.     De- 
cided February  24,  1918. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Indiana  to  review  a  decree 
which  affirmed  a  decree  of  the  Laporte  Cir- 
cuit Court,  sustaining  a  demurrer  to  the 
bill  in  a  suit  to  enjoin  a  municipality  from 
interfering  with  the  construction  of  rail- 
way tracks  in  a  street.  Reversed  and  re- 
manded for  further  proceedings. 

See  same  case  below,  174  Ind.  203,  36 
L.R.A.(N.8.)  850,  89  N.  E.  885,  91  N.  E. 
809. 

Statement  by  Mr.  Justice  liamar: 
In  1866  a  charter  was  granted  by  the  state 
of  Indiana  to  plaintiff's  predecessor  in  title, 
whereby  it  was  authorized  to  build  a  rail- 
road from  the  Michigan  line  west  through 
South    Bend    to    the   Illinois    line    in    the 
direction  of  Chicago.     The  city  of  South 
Bend  was  a  stockholder  In  this  company, 
and,  in  1868,  passed  an  ordinance  granting 
the    company   the   right   to    construct    its 
railroad  through  the  streets  of  the  city,  no 
more  than  one  track  to  be  laid,  except  that 
the  privilege  was  granted  to  lay  a  double 
track  along  Division  Street,  from  the  bridge 
oirer  St.   Joseph's   river  to  Taylor   street. 
The  road  was  constructed  and  a  single  track 
buUt  in  1871. 
Tberem/ter,  in  2881,  the  company  acquired 
At  eanduanMHoa  su»d  jnuebMM,  from  abut- 


ting owners  on  Division  street,  the  right  to 
use  a  strip  18  feet  in  width  on  which  to 
lay  a  double  track,  and  soon  afterward 
constructed  the  same  on  Division  street  for 
about  half  the  permitted  distance.  This 
double  track  was  constantly  used,  and  in 
1901  the  business  of  the  company  had  so 
increased  that  it  was  necessary  to  double 
track  the  entire  line;  and  the  company  had 
so  built  157  miles  from  Port  Huron  west- 
ward, and  was  preparing  to  construct  the 
balance  of  the  double  track  on  Division 
street,  when  the  city,  on  October  14,  1901, 
repealed  so  much  of  the  ordinance  of  1868 
as  gave  the  right  to  a  second  track  in  Di- 
vision street.  Later,  when  the  work  of  con- 
struction was  begun,  the  mayor  ordered  the 
employees  to  desist,  and  threatened  to  ar- 
rest any  who  should  undertake  to  construct 
such  double  track. 

The  company  thereupon  filed  a  bill,  ask- 
ing that  the  city  be  enjoined  from  interfer- 
ing with  the  building  of  the  'balance  of  [649 
the  double  track.  It  alleged  that  the  city 
was  a  stockholder  in  the  original  company 
and  in  one  of  the  successors,  and  knew  of 
the  acquisition  of  the  18-foot  strip  in  Di- 
vision street;  that  at  all  times  it  had  recog- 
nized the  validity  of  the  contract  as  an  en- 
tirety, and  from  time  to  time  required  the 
railroad  to  incur  expenses  called  for  there- 
under, and  was  estopped  from  denying  the 
validity  of  the  double  track  privilege. 

The  bill  alleges  that  when  the  ordinance 
of  1868  was  passed  it  understood  the  double 
track  could  be  laid  whenever  the  business 
of  the  company  made  it  necessary;  that  in 
consequence  of  the  increase  of  business  it 
is  now  essential  to  the  successful  operation 
of  plaintiff's  freight  and  passenger  business 
that  it  should  maintain  a  second  track  in 
Division  street,  as  by  said  ordinance  auth- 
orized; and  that  to  facilitate  and  accommo- 
date the  present  volume  of  such  traffic, 
said  double  line  "is  particularly  necessary 
because  of  the  fact  that  plaintiff's  freight 
and  passenger  stations  in  South  Bend  are 
located  adjacent  to  Division  street,  between 
St.  Joseph's  river  bridge  and  General  Tay- 
lor street,  and  at  said  station  the  trains, 
both  passenger  and  freight,  passing  over 
plaintiff's  road,  have  to  stop  for  train  or- 
ders. The  obstructing  of  the  general  public 
in  the  use  of  said  street  by  passing  trains 
will  be  much  less  when  two  tracks  are  vsed 
than  it  now  is,  when  all  trains,  both  wajSi 
have  to  pass  over  a  single  track;  that  said 
street  is  821  fc«t  wide,  and  that  there  is 
ample  room  thereon  for  general  travel  and 
for  said  double  track." 

The  plaintiff  claims  that  the  ^'origiaal 
ordinance  of  1866  constituted  a  contract  in 
its  entirety,  ...  Is  irrepealable  bgr 
said  eity»  ^Uk«x  in  n^ola  or  in  part,  and 
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that  said  ordinance  of  repeal  is  void,  aa  vio- 
lative of  said  contract  and  plaintiff's  right 
Ittiereunder,  as  being  in  conflict  with  §  10 
of  article  I.  of  the  Constitution  of  the  Unit- 
ed SUtea." 

The  city  demurred.  Later  it  withdrew  the 
647]demurrer  *and  filed  an  answer.  Sub- 
sequently it  withdrew  the  answer  and  filed 
a  general  demurrer,  which  was  sustained 
by  the  circuit  court.  On  appeal  the  su- 
preme court  of  Indiana  held  that  there  was 
no  charge  that  the  city  proposed  to  remove 
the  double  track  already  laid,  and  that  the 
pleadings,  properly  construed,  only  involved 
the  right  to  construct  the  balance  of  the 
double  track;  that  even  if  the  ordinance  of 
1866  was  a  contract,  it  did  not  prevent  the 
city  from  exercising  the  police  power,  and 
affirmed  the  judgment.  (174  Ind.  203,  36 
L.R.A.(N.S.)  850,  89  N.  E.  885,  91  N.  E. 
S09. 

Mr.  G.  W.  Kretzinger,  Jr.,  argued  the 
itause  and  filed  a  brief  for  plaintiff  in  error: 

The  Supreme  Court  of  the  United  States 
determines  for  itself  whether  there  is  an 
existing  contract;  and  where  there  is  di- 
versity of  state  decisions,  the  first  in  time 
may  constitute  the  obligation  of  the  con- 
tract and  the  measure  of  rights  under  it. 

McGahey  v.  Virginia,  135  U.  S.  662,  34  L. 
ed.  304,  10  Sup.  Ct.  Rep.  972;  Shelby  Coun- 
ty V.  Union  &  Planters'  Bank,  161  U.  S.  149, 
40  L.  ed.  650,  16  Sup.  Ct  Rep.  558;  North- 
ern P.  R.  Co.  V.  Minnesota,  208  U.  S.  683, 
590,  52  L.  ed.  630,  633,  28  Sup.  Ct.  Rep. 
341;  Mobile  &  0.  R.  Co.  v.  Tennessee,  153 
U.  S.  486,  38  L.  ed.  793,  14  Sup.  Ct.  Rep. 
968 ;  Pleasant  Twp.  v.  JFAna,  L.  Ins:  Co.  138 
U.  S.  67,  72,  34  L.  ed.  864,  866,  11  Sup.  Ct. 
Rep.  216;  Muhlker  v.  New  York  A  H.  R.  Co. 
197  U.  S.  544,  49  L.  ed.  872,  25  Sup.  Ct.  Rep. 
522;  Newport  Light  Co.  v.  Newport,  151  U. 
8.  527,  536,  38  L.  ed.  259,  262,  U  Sup.  Ct. 
Rep.  429. 

The  supreme  court  of  Indiana  holds  with 
uniformity  that  under  the  Indiana  statutes 
cities  have  general  jurisdiction  over  streets, 
and  that  under  this  general  power  the  right 
to  occupy  streets  by  railroad  tracks  may  be 
granted. 

Tate  V.  Ohio  &  M.  R.  Co.  7  Ind.  482;  In- 
dianapolis &  C.  R.  Co.  V.  State,  37  Ind.  489; 
Haslett  V.  New  Albany  Belt  &  Terminal  R. 
Co.  7  Ind.  App.  608,  34  N.  E.  845;  Kistner 
▼.  Indianapolis,  100  Ind.  218;  New  Castle  ▼. 
Lake  Erie  &  W.  R.  Co.  155  Ind.  18,  57  N.  E. 
616;  Dantzer  v.  Indianapolis  Union  R.  Co. 
141  Ind.  604,  34  L.R.A.  769,  50  Am.  St.  Rep. 
343,  39  N.  E.  223;  Pittsburgh,  C.  C.  k  St.  L. 
R.  Co.  V.  Noftsger,  148  Ind.  101,  47  N.  E. 
332;  Decker  v.  Evansville  Suburban  &  N.  R. 
Co.  133  Ind.  493,  33  N.  E.  349 ;  Dwenger  v. 
Chicago  &  G.  T.  R.  Co.  98  Ind,  153. 
57  JU  eds 


The  decisions  of  the  supreme  court  of  In- 
diana first  in  point  of  time  hold  that  an  or- 
dinance making  a  grant  similar  to  this  is  a 
contract  which  the  municipality  cannot  sub- 
sequently impair. 

Williams  v.  Citizens'  R  Co.  130  Ind.  71, 
15  LJLA.  64,  30  Am.  St.  Rep.  201,  29  N.  K 
408;  Indianapolis  v.  Indianapolis  Gaslight 
&  Coke  Co.  66  Ind.  396;  Western  Paving  k 
Supply  Co.  v.  Citizens'  Street  R.  Co.  128  Ind. 
529,  10  L.R.A.  770,  25  Am.  St.  Rep.  462,  26 
N.  E.  188,  28  N.  E.  88;  Indianapolis  v.  Con- 
sumers Gas  Trust  Co.  140  Ind.  107,  27 
L.R.A.  514,  49  Am.  8t  Rep.  183,  39  N.  E. 
433. 

No  power  to  repeal,  alter,  or  amend  is  re- 
served in  the  power  granted  to  the  city  to 
"consent."  In  the  absence  of  such  power, 
the  consent,  once  given,  is  irrevocable. 

Knorville  v.  Africa,  23  C.  C.  A.  252,  47  U. 
S.  App.  74,  246,  77  Fed.  501;  Indianapolis  v. 
Consumers  Gas  Trust  Co.  140  Ind.  116,  27 
LJLA.  514,  49  Am.  St  Rep.  183,  39  N.  E. 
433;  Western  Paving  k  Supply  Co.  ▼.  Citi- 
zens' Street  R.  Co.  128  Ind.  529,  10  L.RA. 
770,  25  Am.  St  Rep.  462,  26  N.  E.  188,  28 
N.  E.  88. 

The  interest  of  the  abutting  owners  can- 
not be  destroyed  or  impaired  under  this  or 
any  other  ordinance  without  compensation. 

Burkam  ▼.  Ohio  k  M.  R.  Co.  122  Ind.  345, 
23  N.  E.  799 ;  Porter  v.  Midland  R  Co.  125 
Ind.  476,  25  N.  E.  556;  Chicago,  8t  U  ft  P. 
R.  Co.  V.  Eisert,  127  Ind.  156,  26  N.  E.  769. 

Under  this  ordinance,  containing  no 
ground  of  forfeiture,  a  forfeiture  cannot  be 
declared  or  insisted  upon  for  nonuser  until 
such  forfeiture  has  been  judicially  declared 
in  a  suit  brought  for  that  purpose. 

Logan  V.  Vernon,  G.  ft  R  R  Co.  90  Ind. 
556 ;  Brookville  ft  G.  Turnp.  Ca  ▼.  McCarty, 
8  Ind.  394,  65  Am.  Dec  768. 

The  grant  having  been  made  and  acted  on 
for  over  twenty  years,  the  franchise  cannot 
be  successfully  assailed,  and  viewed  aa  a 
contract,  it  cannot  be  altered  or  repealed. 
Therefore  the  repealing  ordinance  is  void. 

New  Castle  v.  Lake  Erie  ft  W.  R  Co.  155 
Ind.  26,  57  N.  E.  516;  State  ex  rel.  Sleeth  v. 
Gordon,  87  Ind.  171 ;  Angell  ft  A.  Priv.  Corp. 
§  743;  People  ex  rel.  Piatt  v.  Oakland 
County  Bank,  1  Dougl.  (Mich.)  282;  State 
V.  Bailey,  19  Ind.  452. 

Mere  failure  to  exercise  the  right  to  lay 
down  the  second  track  did  not  extinguish 
the  right  to  do  so.  The  grant  was  pro- 
spective, and  it  was  made  in  view  of  the  ex- 
tension of  commerce  and  increase  of  business 
and  the  better  development  of  the  country. 

People's  Pass.  R.  Co.  v.  Baldwin,  14  Phila. 
231 ;  Philadelphia,  W.  ft  B.  R  Co.  v.  Wil- 
liams, 54  Pa.  103;  Columbus  v.  Columbus 
ft   S.   R  Co.  Z1    \\A,  ^^^N  ^^\iVwSJ^&  N. 
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484;  White  v.  Chicago,  Si.  L.  ft  P.  R.  Co. 
122  Ind.  317,  7  L.R.A.  257,  23  N.  E.  782; 
Chicago,  St.  L.  ft  P.  R.  Co.  ▼.  Eisert,  127  Ind. 
166,  26  N.  E.  759;  Africa  v.  Knoxville,  70 
Fed.  731;  Brunswick  ft  W.  R.  Ca  v.  Way- 
croaf,  91  Ga.  573,  17  8.  E.  674. 

Even  if  South  Bend  had  granted  a  license 
pure  and  simple  to  the  railway  company  to 
occupy  the  street  in  question  with  railroad 
traekSy  it  could  not  be  revoked  after  accept- 
ance and  use  by  the  railway  company. 

Buchanan  ▼.  Logansport,  C.  ft  8.  W.  R. 
Ca  71  Ind.  266;  Lane  v.  Miller,  27  Ind.  534; 
Newcastle  ▼.  Lake  Erie  ft  W.  R.  Co.  155 
Ind.  26,  57  N.  K  516;  Rio  Grande  R.  Co.  v. 
BrownsYille,  45  Tex.  96;  People  ex  reL  Bliss 
T.  Chicago  West  Div.  R.  Co.  118  III.  113,  7 
N.  E.  116;  State,  Hudson  Teleph.  Co.,  Prose- 
cutor, v.  Jersey  City,  49  N.  J.  L.  303,  60  Am. 
Rep.  619,  8  Atl.  123. 

The  original  ordinance  created  a  property 
right  in  the  nature  of  an  easement  which 
the  city  has  no  power  to  destroy. 

Tate  T.  Ohio  ft  M.  R.  Co.  7  Ind.  483; 
Knoxville  ▼.  Africa,  23  C.  C.  A.  252,  47  U.  8. 
App.  246,  77  Fed.  507;  Indianapolis  ft  C. 
R.  Co.  V.  State,  37  Ind.  494. 

A  presumption  of  reasonableness  will  not 
be  indulged  where  the  taking  of  property,  or 
destroying  the  use  thereof,  is  effected  by  an 
ordinance,  and  no  necessity  shown  therefor, 
while,  on  the  other  hand,  facts  are  set  up  by 
the  petition  attacking  such  ordinance,  ad- 
mitted by  demurrer,  which  in  themselves  are 
sufilcient  to  overcome  even  a  presumption  in 
favor  of  regulation. 

Hawes  v.  Chicago,  158  HI.  657,  30  L.ILA. 
225,  42  N.  E.  373;  Toledo,  W.  ft  W.  R.  Co.  v. 
Jacksonville,  67  111.  37,  16  Am.  Rep.  611; 
Western  Paving  ft  Supply  Co.  v.  Citisens' 
Street  R.  Co.  128  Ind.  525,  10  L.R.A.  770,  25 
Am.  St  Rep.  462,  26  N.  E.  188,  28  N.  E.  88; 
Lake  View  v.  Rose  Hill  Cemetery  Co.  70  IlL 
191,  22  Am.  Rep.  71. 

nie  city  is  not  the  sole  judge  of  the  rea- 
sonableness of  an  ordinance  that  affects  or 
destroys  the  use  of  property.  This  is  a 
Judicial  question  within  the  jurisdiction  of 
the  courts. 

Freund,  Pol.  Power,  pp.  29,  57. 

Oonaent  once  given  makes  operative  the 
frmnchise,  and  the  revocation  of  that  consent 
WQiold  make  the  franchise  futile. 

Clinton  v.  Clinton  ft  L.  Horse  R.  Co.  37 
Iowa»  61;  Dee  Moines  City  R.  Co.  v.  Des 
Moinei»  151  Fed.  854. 

Mr.  A.  B.  Browne  also  argued  the  cause 
for  plaintiff  in  error. 

Mr.  Harry  R.  Wair  argued  the  cause, 

and,  with  Messrs.  Louis  T.  Michener  and 

Men  B.  Romig,  filed  a  brief  for  defendant 

/n  error: 

It  ie  for  the  sUte  court  to  lav  whether  the 


particular  cause  of  action  has  been  salBeieBt- 
ly  alleged,  and  also  the  scope  and  theory  of 
the  pleading,  and  the  meaning  to  be  givoi 
its  various  allegations,  as  measured  by  the 
rules  applicable  to  pleading  obtaining  in  tha 
state. 

Vandalia  R.  Co.  v.  Indiana,  207  U.  8.  S69, 
52  L.  ed.  246,  28  Sup.  Ct.  Rep.  180;  Newport 
Light  Co.  V.  Newport,  151  U.  S.  529,  536,  S8 
L.  ed.  260,  262,  14  Sup.  Ct  Rep.  429;  Iow» 
C.  R.  Co.  V.  Iowa,  160  U.  S.  389,  40  L.  ed. 
467,  16  Sup.  Ct.  Rep.  344;  Northern  P.  R. 
Co.  V.  Paine,  119  U.  S.  561,  30  L.  ed.  513,  7 
Sup.  Ct.  Rep.  323;  Chapman  v.  Goodnow 
(Chapman  v.  Crane)  123  U.  S.  540,  31  L.  ed. 
235,  8  Sup.  Ct.  Rep.  211 ;  Beaupre  v.  Noyes, 
138  U.  S.  397,  401,  34  L.  ed.  991,  992,  11 
Sup.  Ct.  Rep.  296;  Klinger  v.  Missouri,  18 
Wall.  257,  263,  20  L.  ed.  635,  637 ;  Speed  ▼. 
McCarthy,  181  U.  8.  269,  45  L.  ed.  855,  21 
Sup.  Ct.  Rep.  613. 

The  supreme  court  of  Indiana  finds  that 
no  question  is  presented  by  the  complaint  as 
to  plaintiff  in  error's  double-track  rights  on 
Division  street,  east  of  Michigan  street,  and 
that  no  question  was  raised  as  to  such  rights 
until  the  filing  of  the  railway  company's 
brief  in  support  of  its  petition  for  rehear- 
ing. That  question  cannot  now  be  success- 
fully urged  under  the  rule  that  if  the  causa 
of  action  is  founded  upon  a  Federal  question* 
it  should  have  been  presented  at  the  earliest 
opportunity,  not  only  in  the  supreme  court 
of  the  state,  but  before  the  trial  court. 

Chappell  V.  Bradshaw,  128  U.  S.  182,  81 
L.  ed.  369,  9  Sup.  Ct.  Rep.  40. 

All  allegations  in  the  pleading  which  go 
beyond  the  statement  of  a  good  cause  of 
action  on  the  theory  adopted  are  mere  sur- 
plusage; and  when  the  statement  of  the 
cause  of  action  upon  such  theory,  tested  1^ 
the  rules  of  pleading,  does  not  disclose  that 
a  Federal  question  is  involved,  the  Federal 
court  has  no  jurisdiction.  On  this  principle^ 
in  the  case  at  bar,  as  an  original  matter 
here,  no  question  is  presented  here  as  to  the 
double-track  rights  of  the  railroad  company 
on  Division  street,  east  of  Michigan  street. 

Fergus  Falls  v.  Fergus  Falls  Water  Co. 
19  C.  G.  A.  212,  36  U.  S.  App.  480,  72  Fed. 
873. 

The  construction  placed  upon  the  pleading 
and  its  averment  by  the  supreme  court  of 
Indiana  was  in  consonance  with  the  rules  of 
construction  applicable  to  pleadings  in  that 
jurisdiction.  It  is  the  rule  in  that  juris- 
diction : 

First,  that  a  pleading  must  be  judged  from 
its  general  tenor  and  scope,  and  when  it  as- 
sumes to  proceed  upon  a  distinct  theory,  it 
cannot  be  made  good  upon  some  other  by 
casting  into  it  isolated  statements  which,  if 
fully  pleaded  in  separate  paragraphs,  might 
constitute  a  cauia  ot  aioWna. 
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WMUra  V.  Tdtg.  Co.  r.  Ymug,  BS  Ind.  L.  ed.  S4S-8S0,  es  Bnp.  Ct.  B«p.  C8»;  Hmitln 

118;  WMtoTn  U.  Telcg.  Co.  t.  Reed,  00  Ind.  t.  W«rt,  22E  U.  S.  106,  SO  L.  «d.  ISl,  i9 

198;  Balue  v.  TajIot,  130  Ind.  3BS,  30  N.  E.  L.R.A.(K.S.)  602,  32  Sup.  Ct  Rep.  42;  Chi- 

eOft.  e»so  T.  Sturgei,  222  U.  6.  3S1,  B8  L.  ed.  220, 

Second,  thkt  feeU  in  pleading  nuut  be  32  Sup.  Ct  Rep.  02,  Ann.  Cu.  1S13  B,  1340; 

poeitiTcly  averred,  end  not  let  out  by  Wkj  Lindel^  f.  Natunt  Cubonie  Qu  Co.  2S0 

of  reeitel,  inference,  or  ooaelueion,  uid  tbet  U.  S.  73,  U  L.  ed.  37S,  31  Snp.  Ct  Rep.  IST, 

DO  facta  will  be  prcanaied  to  axiat  In  favor  Ann.  Caa,  1012  C,  160;  Boaton  Cbamber  of 

of  a  pleading  whicb  have  not  been  averred  Commaroe  t.  Boeton,  217  U.  8.  IM,  64  L.  ad. 

or  alleged.  728,   30  Sup.   Ct   Sep.  460;   Oatewood  t. 

Wabaah  R.  Co.  r.  Beadle,  173  Ind.  437,  00  North  Carolina,  203  U.  S.  641,  61  L.  ad.  MM, 

K.  B.  700;   Wabaah  R  Co.  t.  Haaeett,  170  17  Sup.  Ct  Rap.  107. 
Ind.  370,  83  N.  E.  706;  Chicago  &  E.  R  Co.       The   repealiuig   ordinanee   waa  »   proper 

V.  Lain,  170  Ind.  00,  83  N.  E.  032.  exeroiae  of  the  police  power;  the  power  of 

An  ordinance  enacted  in  tbe  eierclae  of  legiilating  for  tha  protection  of  the  puUlo 

police  power  ia  pretumed  to  be  reftaonaUe  in  the  etreeta  of  the  eity  ia  held  by  the  Mj 

and  valid  until  tbe  contrary  ii  made  to  ap-  oounoil  In  tmit,  and  cannot  be  the  anbjeot 

pear.    The  preaumption  ia  in  favor  of  the  of  an  Irreroeable  contract;  »  dty  oonnell 

reaBonablenea*  of  the  power  exereiaed.    Eape-  cannot  limit  it*  legialative  dieoretion  in  the 

cially    itrong    ihould    tbia    preaumption    be  future  by  contract  or  grant  ao  aa  to  deprive 

when   the  repealing  act  eoncena  protection  itaelf   of    ite    police    power;    the   power   of 

of  life.    The  complaint  of  plaintiff  in  error  regulation  and  control  of  atreet  ia  a  eeo- 

lanoiild   itate  facta  to  abow  that  the  city  ^''iii"g  power,  to  be  exeniaed  at  all  tlmea 

council    acted  wantonly,  or  malicloualy,  or  tor  the  pot>lle  benefit 

«:hrough  briber?,  or  withont  legulativa  au-        Vandalia  R  Co.  t.  SUt^  lOS  Ind.  210, 117 

thority;    otherwiae   the   preaumption  ta   in  Am.  St  B«p.  370,  70  N.  E.  080;  Indiana  R 

favor  of  the  legality  of  the  eouncil'i  aetion.  Co.  r.  Calvert  108  Ind.  321, 10  LR.A.(NA) 

CleveUnd,  C.  C.  &  I.  R.  Co.  v.  Harrington,  780,  80  N.  R  881,  11  Ann.  Caa.  836;  Laurel 

3  31  Ind.  436,  30  N.  E.  37 ;  Junicaon  ▼.  In-  Hill  Cemetery  v.  San  Franciio,  216  U.  B.  368, 

<aiana  Natural  Gaa.  ft  OU  Co.  128  Ind.  666,  366,  64  L.  ed.  616, 618,  SO  Bap.  Ct  Rep.  SOI ; 

X2  L.R.A.  862,  3  Inter*.  Com.  Rep.  618,  28  Peru  t.  Qleaeon,  01  Ind.  667;  Lake  Roland 

£4.   E.  70;   Peru  v.  Oleaaon,  Bl  Ind.  687;  Eler.  R.  Co.  v.  Baltimore,  77  Ud.  362,  80 

X^ry  V.  SUt«,  03  Ind.  600,  30  Am.  Rep.  238;  LJtA.  120,  26  AU.  610;  Baltimore  t.  Bklti- 

d'olumbue  Ga«light  &  Coke  Co.  v.  Columbua,  more  Tmat  &  Q.  Co.  100  U.  8.  873,  41  L.  ad. 

.SO  Ohio  St.  es,  10  L.R.A.  GIO,  40  Am.  St  1100,  17  Bnp.  Ct  Rep.  OBB;  Wabaah  R.  Co. 

Xlep.  043,  33  N.  E.  202;  Wabaah  R.  Co.  t.  v.  IMIanoe,  167  U.  S.  88,  42  L,  ed.  87,  17 

XDefianee,  107  U.  a  88,  42  L.  ed.  87,  17  Sup.  Sup.  Ct  Sep.  748;   Chicago,  B.  ft  Q.  B.  Co. 

<:rt.  Rep.  74B;  Snouffer  v.  Cedar  Rapid*  ft  M.  t.  Nebraaka,  170  U.  S.  37,  42  L.  ed.  048,  18 

<:r.  RCo.  llSIowa,  2BB,B2N.  W.  7S;  Pazun  Sup.  Ct  Rep.  61S;  New  Tork  ft  N.  E.  R.  Co. 

-V-.   Sweet.   13  N.  J.  L.   196;   State,  Trenton  v.  Briitol,  161  U.  B.  668,  38  L.  ed.  86B,  14 

^oree    R.    Co.,    Proaecutor,    v.    Trenton,    63  Sup.  Ct  Rep.  4S7;   Board  of  Bduentlon  r. 

>4.  J.  L.  132,  11  L.RA.  410,  20  AU.  1070.  Phillip*,  07  Kan.  640,  100  Am.  St  Rep.  476, 

The  mere  fact  that  plaintiff  in  error  en-  73  Pae.  B7 ;  Bnonffer  v.  Cedar  Baplda  ft  K.  C. 

J  ova  contract  righU  in  the  itreet  ia  not  con-  R.  Co.  118  Iowa,  288, 08  N.  W.  70;  ClareadoB 

t.  rolling.    It  must  always  be  underatood  that  v.  Rutland  R  Co.  76  Vt  8,  68  AU.  1067; 

^hose  who  enter  Into  such  contract  relation*  Thorpe  *.  Rutland  ft  B.  R  Co.  27  Vt  141, 68 

with  tbe  city  a*  render  their  property  rea-  Am.  Dee.  826;  Binninger  t.  New  York,  177 

»onably  subject  to  control  do  ao  with  tbe  N.    Y.    100,   OB   N.    K.   300;    Preabyterlan 

knowledge  that  the  police  power  b  an  in-  Church  *.  New  York,  6  Cow.  648. 

alienable  and  continuing  authority  in  the       jbe  poliee  power  la  but  another  name  for 

*^it?-  tha  power  of  government  and   legUUttfca, 

Indiana  R  Co.  v.  Calv<jt,  '.08  Ind.  821, 10  ^^^  ^^f,^  ^^  j„j_d  ,_  theoretical  atud- 

UR.A.(N.S.)  7B0,80N.E.M^  IJ  Ann  C«.  „d^  but  murt  be  tcted  by  tte  ooncret.  «««. 

836;  ^Itimore  v.  BaltKnor.  Tru*  4  O.  Co.  ^.^.^  ^^j^  i„j„^  ^^    ^^  ^^^,  „^  ,,„ 

168  U.  8.  073,  41  L.  ed.  1100, 17  Sup.  Ct  Rep.        .        „,„   .     ..^..-ti™  »».««■  U..  »IIm 

606;  Vandal  a  B.  Co.  v.  Btite,  166  Ind.  219.  •«*  "PP*"  ^,  ><B^,»*"'»  °^J*^  I"""? 

117  Am.  St  Rep.  370,  70  N.  R  980.  f^*'  '.**  'f^?^  "K^  ^^-1^ !^ ^ 

When  a  .tat;  couA  ba*  con.trued  a  .tat-  '«^'»t«»  <»  determining  whether  the  Ufia- 

ute,thi.  court  will  accept  toatconatrurtioai  •*"■>"  ^  f*"*"'?  "^f  J'"^?'^.''  "^ 

and  the  power  of  detennining  ti>e  meaning  »"*  <^'*'«^  ^  accompliah  a  tegitmiate  pub- 

of  a  aUtute  carrle*  with  it  the  pwwer  to  de-  I"  purpoae.  

acribe  iU  extent  and  limiUtion  a.  well  a*  a       Mutual  Loan  Co.  v.  Hartell,  222  U.  8.  HH 

ueUiod  by  which  tiiey  aball  be  determined.  284.  66  L.  ed.  178-171. »  *a».  CfC-ftes^.-VV 

Smiley  v.  Kanaa^  186  U.  8.  M7-4H,  4*  Ann.  C»fc  1»1»  B,  \l»v  \*»x&«ia-  ^>w 
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terj  Ck>.  T.  San  Francisco,  216  U.  S.  358- 
3(M(,  64  L.  ed.  616-518,  80  Sup.  a.  Rep.  801. 

It  U  not  important  whether  we  call  such 
an  ordinance  a  license  or  a  contract.  The 
real  question  is,  is  it  repealableT  Where 
privileges  are  given  to  a  private  corporation 
and  subsequent  regulation  attempted  is 
purely  a  matter  of  private  concern,  the  facts 
come  within  the  Dartmouth  College  doc- 
trine; but  this  doctrine  does  not  apply  to  the 
public  contracts  or  charter  legislation  of 
municipalities,  which  are  more  in  the  nature 
of  licenses,  and  not  irrepealable  contracts. 
The  original  ordinance  was  not  in  the  class 
of  contracts  which  a  municipality  makes  as  a 
property  holder,  but  was  an  exercise  by  the 
city  of  its  delegated  legislative  powers. 

VandalU  R.  Co.  v.  State,  106  Ind.  219,  117 
Am.  St  Rep.  370,  76  N.  E.  980 ;  Indiana  R. 
Co.  V.  Calvert,  168  Ind.  321, 10  LJIJL(N.S) 
780,  80  N.  E.  961, 11  Ann.  Cas.  635 ;  Indian- 
apolis ft  C.  R.  Co.  V.  State,  37  Ind.  489; 
Meyer  v.  Boonville,  162  Ind.  167,  70  N.  £. 
146;  Wabash  R.  Co.  v.  Defiance,  167  U.  S. 
88,  42  U  ed.  87, 17  Sup.  Ct.  Rep.  748 ;  Binn- 
inger  v.  New  York,  177  N.  Y.  199,  69  N.  E. 
390;  Lake  Roland  Elev.  R.  Co.  v.  Baltimore, 
77  Md.  352,  20  L.ILA.  126,  26  Atl.  510; 
Snouffer  v.  Cedar  Rapids  ft  M.  C.  R.  Co.  118 
Iowa,  288,  92  N.  W.  83;  Logansport  R.  Co. 
V.  Logansport,  114  Fed.  688;  Citizens  Street 
R.  Co.  V.  City  R.  Co.  56  Fed.  746,  64  Fed. 
647. 

Neither  the  condition  of  the  title  of  the 
plaintiff  in  error  nor  its  relations  with 
abutting  property  owners  is  important.  If 
the  repealing  ordinance  is  a  valid  exercise  of 
the  police  power,  it  matters  not  whether 
plaintiff  in  error  is  deprived  of  the  bene^  of 
an  easement,  a  privilege,  a  contract,  or  a 
license. 

Black,  Const  Law,  pp.  290,  293,  298; 
Clarendon  v.  Rutland  R.  Co.  75  Vt  6,  62  Atl. 
1067. 

It  was  the  repealing  ordinance  that  ex- 
tinguished the  right  to  lay  down  the  second 
track  on  Division  street  between  Michigan 
and  General  Taylor  streets.  The  original 
grant  was  prospective,  and  was  made  in  view 
of  the  growth  of  the  city  and  increase  of 
business,  and  must  be  interpreted  in  view 
of  future  public  needs. 

Gftle  T.  Kalamazoo,  23  Mich.  344,  9  Aul 
Rep.  80. 

Hie  repealing  ordinance  concerns  not  only 
the  oat  of  the  street  for  convenience  of 
public  travel,  but  also  the  protection  of 
human  life.  Subjects  of  much  less  impor- 
tanee  have  properly  been  held  to  be  within 
the  soope  of  the  police  power. 

International  Text  Bck^  Co.  v.  Weissinger, 
160  Ind.  849,  65  UR.A.  599,  98  Am.  St  Rep. 
3S4,  66  N.  B.  621;  Fry  v.  State^  63  Ind.  552. 


30  Am.  Rep.  238;  Adams  Exp.  Co.  v.  State, 
161  Ind.  328,  67  N.  E.  1033 ;  Given  v.  Stota. 
160  Ind.  552,  66  N.  £.  750;  Stone  v.  Missis- 
sippi, 101  U.  S.  814,  25  L.  ed.  1079;  SUte  v. 
Woodward,  89  Ind.  110,  46  Am.  Rep.  160; 
Barbier  v.  Connolly,  113  U.  S.  27,  28  L.  ed. 
923,  5  Sup.  Ct.  Rep.  357 ;  Columbus  Gaslight 
ft  Coke  Co.  V.  Columbus,  50  Ohio  St.  65,  19 
L.R.A.  510,  40  Am.  St.  Rep.  648,  33  N.  B. 
292 ;  Slaughter-House  Cases,  16  Wall.  36,  21 
L.  ed.  394. 

The  rule  is  that  an  estoppel  may  be  raised 
against  a  private  corporation  even  when  it 
has  not  the  power  to  act;  but  no  estoppel 
can  be  raised  against  a  public  corporation. 

State  ex  rel.  St  Paul  v.  Minnesota  Trans- 
fer R.  Co.  80  Minn.  108,  50  L.RJ^.  656,  SS 
N.  W.  32;  Rissing  v.  Ft  Wayne,  137  Ind. 
427,  37  N.  £.  328. 

Neither  the  question  of  estoppel  nor  tlia 
question  of  laches,  when  raised  in  the  state 
court,  present  or  involve  a  Federal  question. 

Speed  V.  McCarthy,  181  U.  S.  269,  275,  45 
Lb  ed.  855,  858,  21  Sup.  Ct  Rep.  613;  Moran 
V.  Horsky,  178  U.  S.  205,  44  L.  ed.  1038. 
20  Sup.  Ct.  Rep.  856. 

This  court  will  take  judicial  notice  that 
every  additional  track  placed  longitudinally 
along  the  streets,  and  crossing  intersecting 
streets,  increases  the  danger  to  the  public 
and  inconvenience  to  travel. 

1  Elliptt,  Ev.  §§  39,  42,  62. 

Mr.  Justice  Lamar,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

In  1868  the  city  council  of  South  Bend, 
by  ordinance,  granted  plaintifTs  predecessor 
in  title  the  right  to  lay  a  double  track  ovei 
a  part  of  Division  street.  The  company 
built  a  single  track  in  1871,  and  a  doubk 
track  for  part  of  the  way  in  1881 ;  but  on 
attempting  in  1902  to  extend  it,  for  the 
balance  of  the  authorized  distance,  was 
prevented  from  doing  so  because  the  city 
bad  repealed  so  much  of  the  ordinance  of 
1868  as  related  to  double  tracks.  In  the 
record  here  it  appears  that,  in  tlie  litiga- 
tion which  followed,  the  action  of  the  city 
was  sustained  on  the  ground  that  the  repeal 
was  presumptively  a  reasonable  exercise  of 
the  police  power,  and  not  a  legislative  im- 
pairment of  the  contract  ordinance. 

The  assignment  of  error  on  this  ruling 
presents  a  question  which  this  court  is 
bound  to  decide  for  itself,  independent  of  de- 
cisions of  the  state  court.  Northern  P.  R 
Co.  V.  MinnesoU,  208  U.  S.  590,  52  L.  ed 
633,  28  Sup.  Ct.  Rep.  341.  In  doing  so  It 
is  necessary  first  to  determine  whether  the 
city  had  legislative  authority  to  pass  tbs 
ordinance;  for,  if  there  was  no  such  power, 
the  grant  was  void,  and  the  repeal  was  not 
so  much  the  impairment  of  the  obligation 
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of  A  eontract»  as  the  withdrawal  of  an  aa- 
■ent  to  occupy  the  streets. 

We  are,  however,  relieved  of  the  neces- 
sity of  making  any  extended  inquiry  on 
this  primary  question,  because  the  Indiana 
statute  provided  that  the  railroad  might  be 
built  through  any  city  that  would  give  its 
consent.  In  a  suit  by  an  abutting  owner,  the 
supreme  court  of  the  state,  construing  thia 
552] very  ordinance  of  1868,  held  that  *the 
city  had  power  to  pass  it,  ''the  laying  out 
and  operating  of  the  railway  being  a  new 
and  improved  method  of  using  the  streets, 
germane  to  its  principal  object."  Dwenger 
T.  Chicago  &  G.  T.  R.  Co.  98  Ind.  153.  In 
other  cases  that  court  held  that  the  statute 
authorized  cities  to  grant  franchises  to  lay 
tracks  in  the  streets;  that  such  an  ordi- 
nance created  that  which  is  in  the  nature  of 
a  contract  "which  the  municipality  itself 
cannot  materially  impair."  Williams  v.  Citi- 
sens'  R.  Co.  130  Ind.  73,  15  L.R.A.  64,  30 
Am.  St.  Rep.  201,  29  N.  E.  408;  New  Castle 
V.  Lake  Erie  &  W.  R.  Co.  155  Ind.  24,  57 
N.  E.  516.  These  rulings  accord  with  the 
decisions  in  other  jurisdictions  and  by  this 
court  in  Louisville  v.  Cumberland  Teleph.  k 
Teleg.  Co.  224  U.  S.  649,  56  L.  ed.  934,  32 
Sup.  Ct.  Rep.  572,  holding  that  an  ordi- 
nance conferring  a  street  franchise,  passed 
by  a  municipality  under  legislative  authori- 
ty, created  a  valid  contract,  binding  and  en- 
forceable according  to  its  terms. 

2.  If,  then,  the  city  of  South  Bend  was 
authorized  to  pass  this  ordinance,  which 
granted  an  easement,  the  contract  cannot 
be  impaired  unless,  as  claimed  by  the  de- 
fendant, the  railroad  took  subject  to  a  right 
to  amend  or  repeal,  in  the  exercise  of  the 
police  power.  And  many  cases  are  cited 
in  support  of  the  proposition  that  the  grant 
of  authority  to  use  the  streets  of  a  city 
does  not  prevent  the  subsequent  passage  of 
ordinances  needed  for  the  preservation  of 
the  public  safety  and  convenience.  Some 
of  the  cases  turned  on  the  question  as  to 
the  city's  want  of  legislative  power  to 
make  the  grant  in  the  first  instance.  Others 
held  that  charter  grants  did  not  prevent  the 
state  from  subsequently  repealing  franchis- 
es, which,  in  their  operation,  were  injurious 
to  the  morals  or  health  of  the  public,  as  in 
the  lottery,  liquor,  and  fertilizer  cases. 
Stone  V.  Mississippi,  101  U.  S.  814,  25  K  ed. 
1079;  Boston  Beer  Co.  v.  Massachusetts,  97 
U.  S.  25,  24  L.  ed.  989;  Northwestern 
Fertilizing  Co.  t.  Hyde  Park,  97  U.  S.  659, 
24  L.  ed.  1036.  Others  related  to  the  change 
of  paving,  grade,  and  location  of  viaducts. 
All  of  them  recognize  the  municipality's 
control  of  the  use  of  the  streets  by  travelers 
558]  *on  foot  or  in  vehicles,  aa  well  as  the 
use  by  companies  which  have  a  franchise  to 
lay  tracks  over  which  to  hMul  ears. 
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Undoubtedly  the  railroad  here  took  no 
vested  interest  in  the  maintenance  of  the 
laws  or  regulations  of  force  when  the  or- 
dinance was  passed  in  1868,  but  the  rights 
acquired  were  subject  to  the  power  of  the 
municipality  to  pass  reasonable  regulations 
necessary  to  secure  the  public  safety. 
Northern  P.  R.  Co.  v.  Minnesota,  208  U.  8. 
583,  52  L.  ed.  630,  28  Sup.  Ct.  Rep.  341.  And 
while  the  franchise  to  lay  and  use  a  double 
track  was  a  contract  which  could  not  be  im- 
paired, yet,  as  the  police  power  remained 
efficient  and  operative,  the  municipality  had 
ample  authority  to  make  regulations  neces- 
sitating changes  of  a  nature  which  could 
not  have  been  compelled  if  the  grant  had 
been  from  it  as  a  private  proprietor.  The 
city  could  therefore  legislate  as  to  cross- 
ingSi  grades,  character  of  rails,  rate  of 
speed,  giving  of  signals,  and  the  details  of 
operating  track  and  train,  regulating  the 
use  of  the  franchise,  and  preserving  the  con- 
current rights  of  the  public  and  the  com- 
pany. And,  as  in  the  viaduct  cases,  it  might 
require  these  tracks  to  be  lowered  or  elevated 
(Chicago,  B.  ft  Q.  R.  Co.  T.  Nebraska,  170 
U.  S.  57,  42  L.  ed.  948,  18  Sup.  Ct  Rep. 
513) ;  or,  the  franchise,  and  not  the  par- 
ticular location,  being  the  essence  of  the 
contract,  the  city,  under  the  power  to  regu- 
late, might  compel  the  company  to  remove 
the  tracks  from  the  center  to  the  side,  or 
from  the  side  to  the  center,  of  the  street. 
New  Orleans  Gaslight  Co.  v.  Drainage  Com- 
mission, 197  U.  S.  453,  49  L.  ed.  831,  25 
Sup.  Ct.  Rep.  471;  Macon  Consol.  Street 
R.  Co.  V.  Macon,  112  Ga.  783,  38  S.  E.  60; 
Atlantic  k  B.  R.  Co.  v.  Cordele,  128  Ga. 
296,  5f  8.  E.  493;  Snouffer  v.  Cedar  Rap- 
ids ft  M.  C.  R  Co.  118  Iowa,  288  (5),  92  N. 
W.  79. 

These,  however,  are  examples  of  the  per- 
sistence of  the  power  to  regulate,  and  do 
not  sustain  the  validity  of  the  repealing 
ordinance  of  1901,  since  it  is  not  regulative 
of  the  use,  but  destructive  of  the  franchise. 
In  every  case  like  this,  involving  an  inquiry 
as  to  whether  a  law  is  valid,  as  an  exer- 
tion of  the  police  power,  or  void,  as  impair- 
ing *the  obligation  of  a  contract,  the  de-[554 
termination  must  depend  on  the  nature  of 
the  contract  and  the  right  of  government 
to  make  it.  The  difference  between  the  two 
classes  of  cases  is  that  which  results  from 
the  want  of  authority  to  barter  away  the 
police  power,  whose  continued  existence  is 
essential  to  the  well-being  of  society,  and 
the  undoubted  right  of  government  to  con- 
tract aa  to  some  matters,  and  the  want  of 
power,  when  such  contract  is  made,  to  de- 
stroy or  impair  its  obligation.  New  Orleans 
Gaslight  Co.  v.  Louisiana  Light  ft  H.  P.  ft 
Mfg.  Co.  115  U.  B.  ^^,  ^^  \*.  ti^.  WV  ^ 
Sup.  Ct  Rai^  %S!SU 
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The  state,  with  its  plenary  control  over 
the  streets,  had  this  governmental  power 
to  make  the  grant.  There  was  nothing  con- 
trary to  public  policy  in  any  of  its  termSi 
and  being  valid  and  innocuous,  the  police 
power  could  not  be  invoked  to  abrogate  it 
as  a  whole  or  to  impair  it  in  part.  Walla 
WalU  V.  WalU  Walla  Water  Co.  172  U.  S. 
17,  43  U  ed.  348,  19  Sup.  Gt  Rep.  77. 
Tracks  laid  in  a  street,  under  l^islative 
authority,  become  legalised,  and,  when  used 
in  the  customary  manner,  cannot  be  treated 
as  unlawful,  either  in  maintenance  or  op- 
eration. As  said  by  this  court: '  "A  rail- 
way over  .  .  .  the  streets  of  the  city 
of  Washington  may  be  authorized  by  Con- 
gress, and  if,  when  used  with  reasonable 
care,  it  produces  only  that  ineidental  incon- 
venience which  unavoidably  follows  the  ad- 
ditional occupation  of  the  streets  by  its 
cars,  with  the  noises  and  disturbances  nec- 
essarily attending  their  use,  no  one  can  com- 
plain tiiat  he  is  incommoded."  Baltimore  k 
P.  R.  Ga  V.  Fifth  Baptist  Church,  108  U.  8. 
317,  831^  27  U  ed.  739,  744,  2  Sup.  Ct.  Rep. 
719.  The  inconvenience  consequent  upon  the 
running  of  a  railroad  through  a  city,  under 
state  authority,  is  not  a  nuisance  in  law, 
but  is  insuperably  connected  with  the  exer- 
cise of  the  franchise  granted  by  the  state. 
If  the  police  power  could  lay  hold  of  such 
inconveniences,  and  make  them  the  basis  of 
the  right  to  repeal  such  an  ordinance,  the 
contract  could  be  abrogated  because  of  the 
very  growth  in  population  and  business  the 
railroad  was  intended  to  secure. 
555]  *The  power  to  regulate  implies  the  ex- 
istence, and  not  the  destruction,  of  the  thing 
to  be  controlled.  And  while  the  city  re- 
tained the  power  to  regulate  the  streets 
and  the  use  of  the  franchise,  it  could  neither 
destroy  the  public  use  nor  impair  the  pri- 
vate contract,  which,  as  it  contemplated 
permanent,  and  not  temporary,  struotures, 
granted  a  permanent,  and  not  a  revocable, 
franchise.  Both  the  street  and  the  railroad 
were  arteries  of  commerce.  Both  were 
highways  of  public  utility,  and  boih  were 
laid  out  subject  to  the  authority  of  the 
state,  though  the  power  to  regulate  the  use 
of  the  streets  has  been  delegated  to  the 
municipality.  So  that,  while  the  company 
was  itself  authorized  to  select  the  route  be- 
tween the  terminal  points  named  in  the 
charter,  it  could  not  use  streets  without  the 
consent  of  the  city  through  which  the  line 
ran.  In  determining  whether  they  would 
grant  or  refuse  that  consent  the  municipal 
authorities  were  obliged  to  balance  the  pres- 
ent and  prospective  inconveniences  of  hav- 
ing trains  operated  through  its  streets 
sjrainst  the  advantage  of  having  the  railroad 
MeoetmMe  to  its  eJiixeuM,  It  could  have 
refuwed  Its  eonsent   except  on   termi;    it 


could  have  forced  the  road  to  the  outskirts 
of  the  town,  or  could  have  permitted  the 
company  to  lay  tracks  in  the  more  thickly 
settled  parts  of  the  city.  When  such  con- 
sent was  once  given,  the  condition  precedent 
had  been  performed,  and  the  street  franchise 
was  thereafter  held,  not  from  the  city,  but 
from  the  state ;  which,  however,  did  not  con- 
fer upon  the  municipality  any  authority  to 
withdraw  that  consent,  nor  was  there  any 
attempt  by  the  council  to  reserve  sudi 
power  in  the  ordinance  itself. 

It  is  said,  however,  that  even  if  the  city 
could  not  prevent  the  use  of  the  rails  al- 
ready laid,  it  could  repeal  so  much  of  the 
ordinance  as  related  to  that  part  of  the 
street  on  which  the  double  track  had  not 
been  actually  built.  But  this  was  not  a  grant 
of  several  distinct  and  separate  franchises^ 
where  the  acceptance  and  use  of  one  did 
not  ^necessarily  execute  the  contract  as [5  59 
to  others  not  connected  with  the  main  objeet 
of  the  ordinance,  and  not  at  the  time  di* 
rectly  within  the  contemplation  of  the  par- 
ties.  Pearsall  v.  Great  Northern  R.  Co. 
161  U.  S.  673,  40  L.  ed.  847,  16  Sup.  Ct. 
Rep.  705.  This  franchise  was  single  and 
specific;  and  when  accepted  and  acted  upon 
became  binding, — ^not  foot  by  foot,  as  the 
rails  were  laid,  but  as  an  entirety.  Here 
the  company  not  only  accepted  the  ordi- 
nance and  constructed  the  road,  but,  relying 
on  the  franchise,  acquired  from  the  abutters 
by  purchase  or  condemnation  an  18-fooi 
strip  with  a  view  of  laying  thereon  a  double 
track  as  the  increase  in  business  made  that 
necessary.  Subsequently  it  built  the  doable 
track  for  a  part  of  the  distance,  and  has  not 
abandoned  or  forfeited  the  right  to  use  the 
balance  of  the  easement  when  needed  for 
the  discharge  of  its  public  duties  as  a  car- 
rier. 

The  ordinance  passed  in  pursuance  of  the 
Indiana  statute  was  an  entirety.  When  ae- 
cepted  it  became  binding  in  its  entirety. 
If  the  city  has  the  right  to  repeal  the  spe- 
cific provisions  of  the  contract,  it  has  the 
like  right  to  repeal  the  more  general  grant 
to  lay  a  single  track.  If  South  Bend  can 
do  so,  every  other  municipality  having 
granted  like  rights,  under  similar  ordi- 
nances, and  affecting  every  line  of  railway 
in  the  country,  can  repeal  the  franchise  to 
use  double  or  single  track.  On  the  ground 
of  oongestion  of  trafiSc,  the  state's  grant 
and  command  to  operate  a  continuous  road 
could  be  nullified  by  municipal  action,  to 
the  destruction  of  great  highways  of 
merce,  similar  in  their  nature  to  the 
itself.  Such  oonsequences,  though  Impro^ 
able,  are  rendered  impossible  by  the  pr»> 
vision  of  the  Constitution  of  the  Uaitii 
States  prohibiting  the  impairment  of  tho 
obligation  ot  a  oontract  by  legislatioii  of  • 
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ular  double  track  between  designated  pointi 
on  Diviiion  street,  which  is  82|  feet  wide,  or 
32  feet  wider  than  Lexington  street.  It  is 
admitted  that  a  double  track  has  been  actu* 
ally  used  on  it  for  more  than  twentj  years. 

Ths  statuts  and  the  ordinance  in  the 
Baltimore  Case  were  also  materially  differ- 
ent from  those  here  inyoWed.  Hie  court  de- 
clined to  decide  whether  the  council  had  tho 
power  to  make  an  irrepealable  contract,  it 
being  sulBcient  to  hold  that  the  direction  to 
lay  but  one  track  for  a  short  distance  on 
Lodngton  street  did  not  substantially 
change  the  terms  of  the  contract,  granting 
such  very  broad  and  general  right  to  lay 
many  miles  of  double  track  throughout  ths 
Qitj.  But,  regardless  of  the  construction, 
there  was  no  impairment,  because  of  the 
important  fact  that  the  l^islature  of  Mary- 
land had  ratified  the  street  ordinance  on 
condition  that  it  might  at  any  time  be 
amended  or  repealed  by  the  city  council. 

That  decision,  based  on  such  different 
facts  and  on  such  different  statuts  and  ordi- 
nance, is  not  applicable  here,  where  the  city 
of  South  Bend  sought  to  repeal  a  part  of  a 
street  franchise  granted  in  pursuance  of  a 
state  statute  which,  while  it  authorised  the 
city  to  consent,  reserved  to  it  no  such  power 
to  repeal.  As  said  in  Indianapolis  t.  Indian- 
apolis Gaslight  k  Coke  Co.  66  Ind.  402,  sneh 
a  contract  ordinance  does  not  in  the  least 
restrict  "the  l^islative  powers  of  the  city, 
except  that,  as  the  sanctity  of  the  contract 
is  shielded  by  the  Constitution  of  the 
United  States,  it  cannot,  in  the  exercise  of 
its  legislative  power,  impair  its  validity; 
for  it  would  be  a  solecism  to  hold  that  a  mu- 
nicipal corporation  can  impair  the  validi- 
ty of  a  contract,  when  the  state  which  cre- 
ated the  corporation,  by  its  most  solemn 
acts,  has  no  such  power." 

The  facts  stated  in  the  complaint,  and  ad- 
mitted by  the  demurrer,  raise  no  presump- 
tion that  the  repeal  was  the  reasonable  exar- 
eise  of  the  police  power,  but,  on  the  con- 
trary, *show  that  the  contract  of  1868 [5 5f 
was  materially  impaired  by  the  ordinance  of 
1901,  in  violation  of  the  provisions  of  art. 
1,  i  10,  of  the  Constitution.  The  Judgment 
is  reversed  and  the  case  remanded  for  fur- 
ther proceedings  not  inconsistent  with  this 
opinion. 

Mr.  Justice  Day  concurs  in  the  result 
on  the  ground  that  the  facts  stated  In  the 
conferred  the  right  to  lay  a  single  track,  |  complaint  and  admitted  by  the  demurrer 
but  the  specific  grant  "immediately  within  I  raise  no  presumption  that  the  repeal  was 


state,  whether  acting  through  a  general 
assembly  or  a  municipality  exercising  dele- 
gated legislative  power.  Mercantile  Trust 
k  D.  Co.  V.  Columbus,  203  U.  S.  320,  51  L. 
ed.  202,  27  Sup.  Ct  Kep.  83;  New  Orleans 
Gaslight  Co.  v.  Louisiana  Light  ft  H.  P.  ft 
^Ifg.  Ca  115  U.  8.  650,  20  L.  ed.  516,  6  Sup. 
Ct  Rep.  252;  City  R.  Co.  v.  Citisens'  Street 
R.  Co.  166  U.  S.  557,  41  L.  ed.  1114,  17  Sup. 
557]Ct.  Rep.  653.  *See  also  HestonviUe,  M. 
k  F.  Pass.  R.  Ca  v.  Philadelphia,  80  Pa.  210 
(3) ;  Suburban  Rapid  Transit  Co.  v.  New 
York,  128  N.  T.  510,  520,  28  N.  B.  525;  As- 
bury  Park  ft  8.  G.  R.  Co.  v.  Neptune  Twp.  78 
N.  J.  £q.  329-332,  67  AiL  790;  Brunswick  ft 
W.  R.  Co.  V.  Waycross,  91  Ga.  573,  17  8.  E. 
674;  Workman  v.  Southern  P.  R.  Co.  129 
Cal.  536,  62  Pac.  185,  816;  Africa  v.  Knox- 
ville,  70  Fed.  729;  Burlington  v.  Burlington 
Street  R.  Co.  49  Iowa,  144,  81  Am.  Rep. 
145;  Areata  v.  Areata  ft  M.  River  R.  Co. 
92  Cal.  639,  28  Pac  676;  Detroit  v.  Detroit 
ft  U.  PI.  Road  Co.  43  Mich.  147,  5  N.  W. 
275;  Seattle  v.  Columbia  ft  P.  S.  R.  Co.  6 
Wash.  379,  33  Pte  1048;  Noblesville  v.  Lake 
Erie  ft  W.  R.  Co.  130  Ind.  1,  29  N.  B.  484. 
"Obviously,  upon  the  clearest  considerations 
of  law  and  Justice,  the  grant  of  authority  to 
defendant,  when  accepted  and  acted  upon, 
became  an  irrevocable  contract,  and  the  city 
is  powerless  to  set  it  aside."  St.  Louis  v. 
Western  U.  Teleg.  Ca  148  U.  8.  103,  87  L. 
ed.  885,  13  Sup.  Ct  Rep.  485. 

The  defendant  relies  on  Baltimore  v. 
Baltimore  Trust  ft  G.  Co.  166  U.  8.  678,  41 
L.  ed.  1160,  17  Sup.  Ct  Rep.  696,  where, 
however,  the  facts  were  materially  different 
For  there  the  company  had  a  sweeping  grant 
to  lay  double  tracks  through  many  miles  of 
the  streets.  The  city  repealed  the  ordi- 
nance so  far  as  it  related  to  a  short  distance 
in  a  crowded  part  of  Lexington  street, 
which,  as  appears  in  the  original  record, 
varied  from  48  to  50  feet  m  width,  the  side- 
walks being  about  11  feet  in  width  and  the 
roadway  proper  being  about  29  feet  from 
curb  to  curb.  With  double  tracks,  there  was 
only  71  feet  from  the  curb  to  the  nearest 
rail,  and,  allowing  for  the  overhanging  of 
the  car,  this  space  was  not  wide  enough  to 
permit  vans  and  large  wagons  to  pass.  At 
some  points  buggies  and  narrow  vehicles 
could  only  pass  by  running  the  wheels  on 
the  edge  of  the  sidewalk.  These  facts  are 
wholly  different  from  the  situation  disclosed 
by  this  record,  where  the  sweeping  grant 


the  contemplation  of  the  parties^  (Pearsall 
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the  reasonable  exercise  of  the  police  power, 
and  that  nothing  else  is  necessary  to  bia  isb- 
cided.    Mr.  JualVca  lEbaiiglMA  vas^  >ix«  ^"oi 
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SOUTHERN  PACIFIC  COMPANY,  Appt., 

V. 

CITY  OF  PORTLAND. 

(See  S.  C.  Reporter's  ed.  569-575.) 

Highways  —  use  by  railroad  —  power 
of  municipality. 

1.  A  municipal  corporation  was  not  lim- 
ited merely  to  naming  the  thoroughfare,  or 
giving  or  refusing  its  consent,  by  Or.  Code, 
§§  5077,  5078,  empowering  it  to  designate 
the  street  on  which  railroad  tracks  could 
be  located,  but  could  fix  conditions  and  re- 
serve general  powers  not  inconsistent  with 
the  grant  from  the  state,  and  its  ordinance 
containing  such  conditions  and  reservations 
became  contractual  as  well  as  legislative 
when  accepted  by  the  railway  company. 
[For  other  cases,  see  Highways,  II.  d,  in  Digest 

Sup.  Ct.  1908.] 

Highways  —  use  by  railroad  —  power 
of  municipality  —  prohibiting  use  of 
steam. 

2.  The  power  reserved  in  a  municipal  or- 
dinance designating,  conformably  to  Or. 
Code,  §§  5077,  5078,  the  street  on  which 
railway  tracks  could  be  located,  "to  make 
or  alter  regulations"  and  to  "restrict  or 
prohibit  the  running  of  locomotives  at  such 
time  and  in  such  manner  as  they  [the  com- 
mon council]  may  deem  necessary,"  au- 
thorized the  city  subsequently  to  prohibit 
the  use  of  steam  locomotives, — a  prohibi- 
tion not  defeating  the  grant,  because  it 
was  permissible  and  practicable  to  use  other 
motive  power. 

[For  other  cases,  see  Highways,  II.  d,  in  Digest 
Sop.  Ct.  1908.] 

Highways  —  use  by  railroad  —  power 

of  municipality  ^  ordinance  invalid 

In  part. 

3.  The  provisions  of  a  municipal  ordi- 
nance which  relate  to  the  motive  power  to 
be  used  by  a  railroad  company  to  which 
the  city  had  previously  granted  rights  in 
a  street  are  so  far  separable  from  provisions 
which  prohibit  the  hauling  of  freight  cars, 
and  those  which  declare  a  forfeiture  for 
a  violation  of  the  ordinance,  that  the  regu- 
lation against  the  use  of  steam  locomotives 
may  be  enforced  without  regard  to  the 
validity  of  the  prohibition  against  hauling 
freight  cars. 

[For  other  cases,  see  Highways,  II.  d,  in  Digest 
Sup.  Ct.  1008.1 

Constitutional  law  —  impairing  con- 
tract obligations  —  railway  franchise 
^  prohibiting  hauling  freight  cars. 

4.  A  municipal  ordinance  prohibiting  the 
hauling  of  freight  cars  on  railway  tracks 
in  a  city  street  it  not  a  valid  exercise  of 
the  right  of  reflation  reserved  in  the  ordi- 

designating,  conformably  to  Or.  Code, 


NoTS. — ^At  to  use  of  street  by  railroad — 
les  note  to  Hot  Springs  R.  Co.  v.  William- 
son*  S4  L.  ed.  U.  S.  355. 

On  the  privilege  of  using  streets  as  a 

eontraet  within  the  constitutional  provision 

rngmingt  Jmpmirh^   the    obligation    of   con- 

tnett-'-gee    note    to    Cl&rkaburg    Electrie 

j^  Ckfc  r.  ClMTlabuTg,  60  LJUL  142. 


5077,  5078,  the  street  on  which  the  rail- 
way tracks  could  be  located,  since  this 
would  defeat  the  state  franchise  and  im- 
pair the  contract  under  which  the  tracks 
were  located,  and  on  the  faith  of  which 
terminals  were  constructed. 
[For  other  cases,  see  Constitutional  Law,  1273- 
1580,  in  Digest  Sup.  Ct.  1008.] 

[No.  122.] 

Argued  January  6,  1913.     Decided  Febru- 
ary 24,  1913. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Ore- 
gon to  review  a  decree  refusing  to  enjoin 
the  enforcement  of  a  municipal  ordinance 
prohibiting  a  railway  company  from  run- 
ning steam  locomotives  or  freight  cars  in 
a  city  street.  Affirmed  so  far  as  the  de- 
cree affects  the  running  of  steam  locomo- 
tives. 
See  same  case  below,  177  Fed.  958. 

Statement   by    Mr.   Justice    Lamar: 

Appeal  from  a  decree  refusing  to  enjoin 
the  city  of  Portland  from  enforcing  an  or- 
dinance prohibiting  the  Southern  Pacific 
Company  from  running  steam  locomotives 
or  freight  cars  along  4th  street. 

It  appeared  that  the  Oregon  Central  R. 
R.  was  chartered  to  build  a  road  from  Port- 
land to  the  California  line.  The  company 
thereupon  purchased  a  block  of  land  in  the 
city  on  which  to  locate  its  terminals,  and 
applied  to  the  council  to  designate  thi! 
street  on  which  the  track  should  be  laid. 
The  general  statute  of  the  state  then  of 
force  provided  (Code  of  Oregon,  5077,  6078) 
that  whenever  a  private  corporation  wan 
authorized  to  appropriate  any  part  of  any 
public  street  within  the  limits  of  any  town, 
such  corporation  should  locate  their  road 
upon  such  particular  street  as  the  local  au- 
thorities might  designate.  But  if  such  local 
authorities  refused  to  *make  such  dcs-[561 
ignation  within  a  reasonable  time  when  re- 
quested, such  corporation  might  make  such 
appropriation  without  reference  thereto. 

The  bill  alleges  that  on  January  6,  1869, 
"under  and  by  virtue  of  the  laws  of  the 
state  and  its  charter  then  in  effect,  the 
city  of  Portland  duly  passed  ordinance  599, 
which  provided  that— 

"Sec  1.  The  Oregon  Central  is  hereby 
authorized  and  permitted  to  lay  a  railway 
track  and  run  cars  over  the  same  along 
4th  street,  from  the  south  boundary  line  of 
the  eity  to  the  north  side  of  G  street,  and 
as  much  further  north  as  4th  street  may 
be  extended,  upon  the  terms  and  conditions 
hereinafter  provided." 

.  .  .  •  •  . 

''Seeiloii  ^.  Tbat  \^%  tonmoiL  council  re- 
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serve  the  right  to  make  or  to  alter  regula- 
tions at  any  time,  as- they  deem  proper, 
for  the  conduct  of  the  said  road  within  the 
limits  of  the  city,  and  the  speed  of  railway 
cars  and  locomotives  within  said  limits,  and 
may  restrict  or  prohibit  the  running  of  lo- 
comotives at  such  time  and  in  such  manner 
as  they  may  deem  necessary." 


«< 


'Section  6.  It  is  hereby  expressly  pro- 
vided that  any  refusal  or  neglect  of  the  said 
Oregon  Central  Railroad  Company  to  com- 
ply with  the  provisions  and  requirements 
of  this  ordinance,  or  any  other  ordinance 
passed  in  pursuance  hereto,  shall  be  deemed 
a  forfeiture  of  the  rights  and  privileges 
herein  granted;  and  it  shall  be  lawful  for 
the  common  council  to  declare  bv  ordinance 
the  forfeiture  of  the  same,  and  to  cause 
the  said  rails  to  be  removed  from  said 
street." 

The  ordinance  was  accepted  and  the  road 
was  built  from  the  terminals  along  4th  to 
Sheridan  street,  thence  south  over  its  private 
562] property  and  the  right  of  way  'granted 
by  Con^iress  (16  Stat,  at  L.  94,  chap.  69) 
to  McMinnville.  From  its  completion  in 
3871  to  the  present  time  freight  and  pas- 
senger cars  drawn  by  steam  locomotives 
have  been  constantly  operated  along  4t]i 
street.  In  1903  the  charter  of  the  city  of 
Portland  was  amended  so  as  to  authorize 
the  granting  of  street  franchises,  and  it  is 
allopcd  that  the  city  desired  tlio  railroad 
to  take  an  electric  francliise,  paying  there- 
for an  annual  sum.  It  is  further  charged 
that  on  May  1,  1907,  over  the  protest  of 
the  railroad  company,  the  council  passed 
ordinance  10,491,  to  go  into  effect  eighteen 
months  after  date,  by  which  it  was  made 
unlawful  for  the  Oregon  Central,  its  as- 
signs, their  lessees,  or  any  other  person,  to 
run  or  operate  steam  locomotives  or  freight 
oars  along  4th  street  .  .  .  between  Gli- 
san  and  tie  southerly  limits  of  the  city, 
excepting  freight  cars  for  the  repair  or 
maintenance  of  the  railwav  lawfully  and 
rightfully  on  said  street.  Violations  were 
to  be  punished  by  fine  or  imprisonment,  and 
deemed  a  forfeiture  of  all  rights  claimed 
by  the  Oregon  Central  with  respect  to  the 
operation  of  the  railway  on  the  street.  On 
November  16,  1908,  after  the  expiration  of 
the  eighteen  months,  a  proceeding  was  in- 
stituted in  the  municipal  court  against  the 
company  and  one  of  its  agents,  charging 
that  he  and  it  "did  wilfully  and  unlawfully 
run  and  operate  steam  railway  locomotives 
along  4th  street,"  contrary  to  the  provi- 
sions of  ordinance  16,491. 

The  Southern  Pacific,  a  Kentucky  corpo- 
ration, thereupon  filed  a  bill  in  the  United 
States  circuit  court,  alleging  that  the  Ore- 
gon Centrales  property  bad  been  transferred 
57  Jj.  ed. 


to  the  Oregon  &  California  W,  K.,  and  tha 
in  1887  the  property  and  this  street  righ 
had  been  leased  to  tl»o  Southorn  Pacilii 
which  had  since  continuously  operate- 
freight  and  i)as.sen^er  cars  witli  slean 
power  over  4th  street. 

It  averred  tliat  the  railroad  owned  n< 
other  terminal  ^property  than  t]iat[5G^ 
purchased  in  1869  and  reached  by  tlie  track 
on  4th  street;  that  it  was  inii)os.sible  t< 
obtain  any  other  torniiiial  witliiii  the  cit; 
accessible  to  ti.e  railroad  from  the  inter 
section  of  4th  and  Sheridan  streets  to  tin 
south  boundary;  tliat  cars  from  Corvalli'i 
on  its  line  running  south,  rould  not  \y 
brought  into  the  city,  and  its  bu.-inos  as  i 
common  carrier  condn«lt»d,  if  tlie  ordinanci 
was  enforced,  except  by  cop.^truiting.  at  ai 
estimated  cost  of  $011,000,  about  10  mile 
of  road  from  Beaverton  to  Willsburg.  thene 
across  a  bridi'e  owned  bv  the  Oregon  U.  H 
k  N.  Co.,  and  thence  by  the  southern  ter 
minus  of  said  railroad  con'^trufted  bv  th< 
Ore.eon  Central.  The  bill  charged  that  tli< 
ordinance  imposed  excessive  penalties  am 
illegal  forfeitures;  that  it  was  arbitrary 
unreasonable,  and  oppressive;  deprived  th< 
company  of  ]>roperty  without  due  proccs: 
of  law;  interfered  with  interstate  commerce 
and  impaired  the  obligation  of  the  contrac 
under  which  the  track  had  been  laid  in  4tl 
street. 

The  city  answered,  denying  that  th< 
Southern  Pacific  owned  the  property  niu 
franchises  of  the  Oregon  Central,  on  tl:< 
ground  that  the  latter  company  had  n< 
charter  right  to  sell,  and  also  offered  cvi 
dence  to  show  that  when,  in  18G9,  tlx 
tracks  were  first  laid  on  4th  street,  then 
were  very  few  buildings  thereon,  while  i' 
was  now  one  of  the  principal  thoroughfares 
upon  which  many  stores,  hotels,  and  publi* 
structures  have  been  erected;  it  proved  tha 
the  locomotives  and  cars  were  much  heavie] 
than  those  in  use  when  Ordinance  509  was 
passed,  and  the  grade  being  steep,  th« 
puffing,  blowing,  exhaust,  noise,  and  ja. 
caused  by  steam  locomotives  was  more  dis 
turbing  and  injurious  than  where  the  lint 
is  more  nearly  level.  It  also  proved  thai 
the  Southern  Pacific  was  then  building  i 
cut-off  or  belt  line,  by  which  freight  coulc 
be  carried  around  the  city  instead  of  beinj 
hauled  over  4  th  street. 

The  court  held  that  under  the  police 
power,  as  well  as  *that  reserved  in  or-[56-l 
dinance  599,  the  city  could  prohibit  the  us« 
of  steam  and  the  hauling  of  freight  cars,  thi 
ordinance  not  being  arbitrary  in  view  of  thi 
results  of  hauling  locomotives  and  can 
along  4th  street,  which  he  found  was  "quit< 
steep,      .  .      and    the    noise,   vihratlci^ 

smoke,  cxndoTs.  wtvA  ?»ciCv\.  \\q\«v  >Cv\^  tsvwv 
steam  \ocoTaoV\\e%  «.ti^  \.x^\xva  ^^\\wvs^.i 
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terfere  with  the  transaction  of  public  and 
private  business,  and  are  a  constant  source 
of  danger  and  inconvenience  to  the  public." 
[177  Fed.  963.]  He  made  no  finding  as  to 
whether  the  company  had  other  convenient 
and  accessible  means  of  reaching  the  ter- 
minalf  for  handling  through  and  local 
freight.  But  having  held  that  the  city  had 
power  to  pass  ordinance  16,491,  he  dismissed 
the  bill,  and  the  carrier  appealed. 

Mr.  James  B.  Fenton  argued  the  cause, 
and,  with  Messrs.  William  D.  Fenton,  Ben 
C.  Dey,  Kenneth  L.  Fenton,  and  Maxwell 
Evarts,  filed  a  brief  for  appellant: 

Statutes  holding  that  legislative  grants  to 
telephone  and  telegraph  companies,  and 
other  public-senrice  corporations,  under  gen- 
eral statutes,  cannot  be  impaired  or  re- 
strieted  by  ordinances  of  municipal  corpora- 
tions, are  analogous  to  the  case  at  bar. 

Abbott  V.  Duluth,  104  Fed.  833;  Omaha 
Electric  Light  k  P.  Co.  v.  Omaha,  102  C.  C. 
A.  601,  179  Fed.  466;  Sunset  Teleph.  k 
Teleg.  Co.  v.  Pomona,  97  C.  C.  A.  261,  172 
Fed.  829;  Columbus  t.  Union  P.  R.  Co.  70 
C.  C.  A.  207,  137  Fed.  869;  Wichita  v.  Old 
Colony  Trust  Co.  66  C.  C.  A.  19,  132  Fed. 
641;  State  ex  rel.  ^sconsin  Metropolis 
Teleph.  Co.  v.  Milwaukee,  132  Wis.  616,  113 
N.  W.  40;  Milliken  v.  Western  U.  Teleg.  Co. 
1  LJRJL  281  note;  State  ex  rel.  Wisconsin 
Teleph.  Co.  t.  Sheboygan,  111  Wis.  32,  86 
N.  W.  667 ;  Summit  Twp.  v.  New  York  k  N. 
J.  Teleph.  Ca  67  N.  J.  Eq.  123,  41  Atl.  146; 
Chamberlain  v.  Iowa  Teleph.  Co.  119  Iowa, 
619,  93  N.  W.  696;  New  Hope  Teleph.  Co.  v. 
Concordia,  81  Kan.  614,  106  Pac.  35;  Mis- 
souri River  Teleph.  Co.  v.  Mitchell,  22  S.  D. 
191,  116  N.  W.  67;  Michigan  Teleph.  Co.  v. 
Benton  Harbor,  121  Mich.  512, 47  L.RJL  104, 
80  N.  W.  386;  Michigan  Teleph.  Co.  v.  St. 
Josei^,  121  Mich.  502,  47  L.ILA.  87,  80  Am. 
St.  Rep.  620,  80  N.  W.  383;  Jonesville  v. 
Southern  Michigan  Teleph.  Co.  155  Mich.  86, 
130  Am.  St.  Rep.  562, 118  N.  W.  736, 16  Ann. 
Cas.  439;  Carthage  v.  Central  N.  Y.  Teleph. 
k  Teleg.  Co.  186  N.  Y.  448, 113  Am.  St.  Rep. 
932,  78  N.  E.  165;  Northwestern  Teleph. 
Exdi.  Co.  V.  Minneapolis,  81  Minn.  140,  53 
L.R.A.  176,  83  N.  W.  527,  86  N.  W.  69; 
Western  U.  Teleg.  Co.  v.  Visalia,  149  CaL 
744,  87  Pac.  1023;  State  ex  rel.  Crumb  v. 
Helena,  34  Mont  67,  85  Pac.  744 ;  WichiU  v. 
Biissouri  k  K.  Teleph.  Co.  70  Kan.  441,  78 
Pac.  886;  State  ex  rel.  Rocky  Mountain  Bell 
Teleph.  Co.  v.  Red  Lodge,  30  Mont.  338,  76 
Pae.  768;  8  Dill.  Mun.  Corp.  6th  ed.  %%  1122- 
1180,  1161;  Wisconsin  Teleph.  Co.  v.  Osh- 
kodi,  62  Wis.  32,  21  N.  W.  828. 

The  charter  of  the  city  of  Portland   in 

eO^iiei  wbea  ordiBMneeNo.  16,491  was  passed, 

^XV  ^^  ^^  of  ibe  legiBlKtiye  aasembly  of 
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repeal  the  state  statute  contained  in  %%  6841 
and  6842,  Lord's  Oregon  Laws. 

Louisville  v.  Cumberland  Teleph.  k  Teleg. 
Co.  224  U.  S.  649,  56  L.  ed.  934,  32  Sup.  Ct. 
Rep.  672;  Wichita  v.  Missouri  k  K.  Teleph. 
Co.  70  Kan.  441,  78  Pac.  886;  State  ex  rd. 
Crumb  v.  Helena,  34  Mont.  67,  85  Pac  744; 
Louisville  v.  Louisville  Water  Co.  106  Ky« 
754,  49  S.  W.  766;  3  Elliott,  Railroads,  2d 
ed.  I  1076;  Africa  T.  Knoxville,  70  Fed.  729, 
23  C.  C.  A.  252,  47  U.  S.  App.  74,  246,  77  Fed. 
501;  Citizens'  Street  R.  Co.  v.  City  R.  Co. 
64  Fed.  647 ;  Southern  Bell  Teleph.  k  Teleg. 
Co.  V.  Mobile,  162  Fed.  523;  Dakota  Central 
Teleph.  Co.  v.  Huron,  165  Fed.  226;  1  Dill. 
Mun.  Corp.  5th  ed.  |§  235,  236;  Wright 
T.  Nagel,  101  U.  S.  791,  25  L.  ed.  921; 
Detroit  v.  Detroit  Citizens'  Street  R.  Co. 
184  U.  S.  368,  395,  397,  46  L.  ed.  692, 
610,  611,  22  Sup.  Ct.  Rep.  410;  Arcato 
V.  Areata  k  M.  River  R.  Co.  92  Cal.  646, 
28  Pac.  676;  Eichels  v.  Evansville  Street 
R.  Co.  78  Ind.  261,  41  Am.  Rep.  561; 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Joliet,  79 
111.  26;  State,  Hudson  Teleph.  Co.,  Prose- 
cutor, V.  Jersey  City,  49  N.  J.  U  303,  60  Am. 
Rep.  619,  8  Atl.  123;  SUte  v.  Noyes,  47  Me. 
189;  McQuaid  v.  Portland  &  V.  R.  Co.  18 
Or.  237,  22  Pac.  899;  Rio  Grande  R.  Co.  t. 
Brownsville,  46  Tex.  96. 

Whether  the  rights  created  were  granted 
by  the  state,  or  directly  by  the  city,  such 
grant,  and  the  assent  of  the  city  evidenced 
by  this  ordinance,  when  accepted  by  the 
Oregon  Central  R.  Co.,  became  a  perpetual 
and  irrevocable  franchise.  As  a  matter  of 
law,  the  common  council  has  no  power  to 
repeal,  amend,  or  modify  this  ordinance. 
The  rights  thereby  created  constituted  a 
f  ranch  be  or  contract  which  cannot  be 
altered,  impaired,  or  repealed,  and  tbeee 
rights,  when  accepted  by  the  grantee,  became 
a  vested  property  right  which  could  be  as- 
signed, conveyed,  mortgaged,  sold,  leased, 
or  otherwise  disposed  of,  in  the  same 
manner  and  for  the  same  purposes  as  any 
other  property  of  this  kind.  Nor  can  the 
company,  its  successors  or  assigns  or  lessee, 
be  devested  of  its  rights  thereunder,  exeept- 
ing  by  alienation,  forfeiture,  or  condenma- 
tion,  after  just  compensation  therefor. 

Des  Moines  City  R.  Co.  v.  Des  Moines,  161 
Fed.  854;  Rushville  v.  Rushville  Natural 
Gas  Co.  164  Ind.  162,  73  N.  E.  87,  8  Ann. 
Cas.  86,  note  p.  88;  Northwestern  Teleph. 
Exch.  Co.  V.  Minneapolis,  81  Minn.  140,  63 
L.RJ^.  175,  83  N.  W.  527,  86  N.  W.  69; 
Western  U.  Teleg.  Co.  v.  Visalia,  149  Cal. 
744,  87  Pac  1023;  People  ex  rel.  Pontiae  t. 
Central  U.  Teleg.  Co.  192  III.  307,  85  Am.  St 
Rep.  338,  61  N.  E.  428 ;  Chicago  Teleph.  Co. 
V.  Northwestern  Teleph.  Co.  199  III.  824,  66 
N.  E.  320;  3  Dill.  Mun.  Corp.  5th  ed.  || 
1210,  122ft,  12412;  liLnncfWVft  ^.  ldi\ni^  2A 


1911. 


80UTHXRN  P.  00.  t.  POBTLAMD. 


C.  a  A.  252,  47  U.  8.  App.  74,  246,  77  Fed. 
Ml;  Baltimore  Tnut  k  G.  Co.  t.  Baltimore, 
64  Fed.  163,  rererMd  in  166  U.  S.  673,  41 
L.  ed.  1160,  17  Sup.  Ct  Rep.  696;  Citixena' 
Street  R.  Co.  ▼.  City  R.  Ca  66  Fed.  746; 
Detroit  Citizens'  Street  R.  Co.  t.  Detroit,  26 
Ii.RJL  667,  12  C.  C.  A.  365,  22  U.  S.  App. 
570,  64  Fed.  628;  Mercantile  Trust  A  D.  Co. 
T.  Collins  Park  A  Belt  R.  Co.  99  Fed.  812; 
City  R.  Co.  T.  Citizens'  Street  R.  Co.  166 
U.  S.  557,  41  U  ed.  1114,  17  Sup.  Ct.  Rep. 
653;  Buffalo  T.  Cbadeayne,  134  N.  T.  163,  31 
N.  £.  443;  Kansas  City  t.  Corrigan,  86  Mo. 
67;  Springfield  R.  Co.  t.  Springfield,  85  Mo. 
674;  East  Louisiana  R.  Co.  ▼.  New  Orleans, 
46  La.  Ann.  526,  15  Sa  157;  Burlington  t. 
Burlington  Street  R.  Co.  49  Iowa,  144,  31 
Am.  Rep.  145;  Des  Moines  t.  Chicago,  R.  L 
A  P.  R.  Co.  41  Iowa,  569;  Indianapolis  t. 
Consumers  Gas  Trust  Co.  140  Ind.  107»  27 
L.RJ^.  514,  49  Am.  St  Rep.  183,  39  X.  E. 
433;  Western  Paving  A  Supply  Co.  t.  Citi- 
zens' Street  R.  Co.  128  Ind.  525,  10  L.RJL 
770,  25  Am.  St.  Rep.  462,  26  N.  B.  188,  28 
N.  E.  88;  London  MUls  t.  White,  208  lU. 
298,  70  N.  E.  S13;  Wright  t.  Milwaukee 
Electric  R.  A  Light  Co.  95  Wis.  29, 86  L.RJL 
47,  60  Am.  St.  Rep.  74,  69  N.  W.  791;  New 
Orleans  v.  Great  Southern  Teleph.  A  Teleg. 
Co.  40  La.  Ann.  42,  8  Aul  St.  Rep.  502, 3  So. 
533;  Shreveport  Traction  Co.  t.  Shreveport, 
122  La.  1,  129  Am.  St.  Rep.  345,  47  So.  40; 
Madison  t.  Alton,  Granite  A  St.  L.  Traction 
Co.  235  HI.  346,  85  N.  E.  596;  People  ex  reL 
Shallburg  t.  Central  U.  Teleph.  Co.  232  III 
260,  83  N.  E.  829;  Biason  t.  Ohio  River  R. 
Co.  51  W.  Va.  183,  41  S.  E.  418;  Commercial 
Electric  Light  A  P.  Co.  t.  Tacoma,  17  Wash. 
061,  50  Pae.  592;  Viekshurg  ▼.  Vicksburg 
IVaterworks  Co.  202  U.  S.  453,  50  L.  ed.  1102, 
26  Sup.  Ct  Rep.  660,  6  Ann.  Cas.  253; 
Xouisville  ▼.  Cumberland  Teleph.  A  Teleg. 
Cow  224  U.  S.  649,  56  L.  ed.  934,  82  Sup.  Ct 
Itep.  572. 

Under  subdivision  7,  of  |  5056,  Lord's 
Oregon  Laws,  the  Southern  Pacific  Company 
liad  authority  to  acquire  by  lease  the  prop- 
erty of  the  Oregon  A  California  Railroad 
Company,  and,  under  if  6735,  6736,  Lord's 
Oregon  Laws,  was  granted  authority  to  oper- 
ate its  railroad  and  to  acquire  by  way  of 
lease,  all  the  rights  evidenced  by  ordinance 
Ko.  599.  Under  %  227,  Lord's  Oregon  Laws, 
this  property  right  was  subject  to  sale  on 
execution,  and  under  the  power  to  mortgage, 
a  foreclosure  sale  under  such  mortgage  would 
▼est  in  the  purchaser  title  to  the  rights  evi- 
denced by  ordinance  No.  599,  and  this,  too, 
without  words  of  assignability  expressly 
contained  in  the  ordinance. 

Southern  Bell  Teleph.  A  Teleg.  Co.  v.  Mo- 
bile, 162  Fed.  523;  Chicago,  M.  A  St  P.  R. 
Ok  ▼.  Minnesota  C.  R.  Co.  14  Fed.  625 ;  Coast- 
Line  R.  Co.  v.  Savannah,  $0  Fei.  646;  Clert- 
•7  ^f  ^' 


land  City  R.  Co.  v.  Cleveland,  94  Fad.  885; 
St  Louis  V.  Western  U.  Teleg.  Co.  63  Fed. 
68;  Mercantile  Trust  A  D.  Co.  v.  Collins 
Park  A  Belt  R.  Co.  101  Fed.  847 ;  People  v. 
O'Brien,  111  N.  Y.  1,  2  L.ILA.  255,  7  Am.  St 
Rep.  684,  18  N.  E.  692;  Columbia  Ave.  Sav. 
Fund  S.  D.  Title  A  T.  Co.  v.  Dawson,  180 
Fed.  152;  Mercantile  Trust  A  D.  Ca  v. 
Columbus  Waterworks  Co.  130  Fed.  180; 
Farmers'  Loan  A  T.  Co.  v.  Meridian  Water- 
works Ca  139  Fed.  661;  New  Orleans  Gas- 
Ught  Ca  V.  Louisiana  Light  A  a  P.  A  Mfg. 
Co.  115  U.  S.  650,  660,  29  L.  ed.  516,  520,  6 
Sup.  Ct  Rep.  252;  New  Orleans  Water- 
works Ca  ▼.  Rivers,  115  U.  S.  674,  29  L.  ed. 
525,  6  Sup.  Ct  Rep.  273 ;  Detroit  v.  Detroit 
Citizens'  Street  R.  Co.  184  U.  S.  368,  395, 
397,  46  L.  ed.  592,  610,  611,  22  Sup.  Ct  Rep. 
410;  Hot  Springs  Electric  Light  Co.  v.  Hot 
Springs,  70  Ark.  300,  67  S.  W.  761 ;  Work- 
man V.  Southern  P.  R.  Co.  129  Cal.  536,  62 
Pae.  185,  316;  Chicago  Municipal  Gas  Light 
A  Fuel  Ca  v.  Lake,  130  111.  42,  22  N.  E.  618; 
Belleville  v.  Citixens'  Horse  R.  Co.  152  III 
171,  26  KRJL  681,  38  N.  E.  584;  Hovelman 
V.  Kansas  City  Horse  R.  Ca  79  Mo.  632; 
Cleveland  v.  Cleveland  Electric  R.  Co.  201 
U.  S.  529,  50  L.  ed.  854,  26  Sup.  Ct.  Rep. 
518;  Los  Angeles  v.  Los  Angeles  City  Water 
Ca  177  U.  S.  558,  44  L.  ed.  886,  20  Sup.  Ct 
Rep.  786;  New  Orleans,  S.  F.  A  L.  R.  Ca  v. 
Delamore,  114  U.  S.  501,  507,  29  L.  ed.  244, 
246,  5  Sup.  Ct  Rep.  1009;  Chicago  v. 
Sheldon,  9  Wall.  60,  55,  19  L.  ed.  594,  597 ; 
Harv^  V.  Aurora  A  G.  R.  Ca  186  III  283,  57 
N.  E.  857;  West  Chicago  Street  R.  Co.  v. 
Chicago,  178  IlL  339,  53  N.  E.  112;  People 
ex  reL  Bliss  v.  Chicago  West  Div.  R.  Co.  118 
lU.  118,  7  N.  S.  116;  State  Hudson  Teleph. 
Co.,  Prosecutor,  v.  Jersey  City,  49  N.  J.  L. 
303,  60  Am.  St  Rep.  619,  8  Atl.  128 ;  Belle- 
ville V.  St.  Clair  County  Tump.  Co.  234  DL 
428,  17  L.RJL.(NJ3.)  1071,  84  N.  E.  1049; 
Vicksburg  Waterworks  Ca  v.  Vicksburg,  186 
U.  S.  65,  46  L.  ed.  808,  22  Sup.  Ct  Rep.  585; 
Minneapolis  v.  Minneapolis  Street  R.  Co. 
215  U.  S.  417,  54  L.  ed.  259,  80  Sup.  Ct 
Rep.  118;  Greenwood  v.  Union  Freight  R.  Co. 
105  U.  S.  13,  20,  20  L.  ed.  961,  964;  Ashe- 
ville  Street  R.  Ca  v.  Asheville,  109  N.  a 
688, 14  S.  E.  316;  Hamilton  G.  A  C.  Traction 
Co.  V.  Hamilton  A  L.  Electric  Traction  Co. 
69  Ohio  St  402,  69  N.  E.  991 ;  Houston  v. 
Houston  City  Street  R.  Co.  88  Tex.  548,  29 
Am.  St  Rep.  679,  19  S.  W.  127. 

Mere  private  injury,  if  any  exists,  is  not 
the  subject  of  legislation  under  the  police 
power,  or  under  the  power  to  abate  a 
nuisance. 

3  Dill.  Mun.  Corp.  %%  1269, 1270;  3  McQail- 
Ub,  Mun.  Ord.  ||  953-965 ;  Chicago,  M.  A.  St 
P.  R.  Co.  V.  MinnesoU  C.  R.  Go.  <  \&s$^»t%xi^ 
606,  14  FeA.  Vlh\  UoVAft  ^.\i9Qcixr!LVk»  V.^« 
R.  Ca  U  AU.1U»«  Am. %V^B*^va^^^ 


SUPREMB  GOUBT  OF  THE  UNITED  STATES.               Oor.  TkRM, 

100;  Grossman  t.  Oakland,  36  L.RJL  693,  N.  T.  38,  2  L.RJL  265,  7  Am.  Si.  Rep.  684, 

note,  30  Or.  478,  60  Am.  St.  Rep.  832,  41  18  N.  E.  602. 

Pac  5 ;  Belleville  y.  St.  Clair  County  Turnp.  The  city  of  Portland  cannot  deprive  the 
Co.  234  111.  428^  17  LJl.A.(N.S.)  1071,  84  company  of  the  use  of  this  portion  of  iti 
N.  E.  1049 ;  Ex  parte  Wygant,  39  Or.  429,  64  line  for  any  railway  purposes  contemplated 
L.RJL  636,  87  Am.  St.  Rep.  673,  64  Pac.  by  the  act  of  Congress  of  May  4,  1870,  in- 
867;  2  Elliott,  Roads  k  Streets,  3  ed.  i  eluding  the  use  of  steam  locomotives  and 
1054;  1  Elliott,  Roads  k  Streets,  3d  ed.  freight  trains.  Such  use  and  operation  pur- 
Si  549,  660.  suant  to  this  act  of  Congress  are  subject 

The   city   of   Portland   has    ratified   the  only   to    reasonable    regulation   under   the 

assignment  of  this  franchise,  and  the  rights  police  power  of  the  state  or  city,  which  does 

of  complainant  thereunder,  and  is  estopped  not  amount  to  prohibition  of  the  substantial 

from  claiming  that  such  franchise  was  not  use  of  such  instrumentalities, 

assignable,  and  that   complainant   has   no  Pensacola  Teleg.  Co.  v.  Western  U.  Teleg. 

rights  thereunder.    Furthermore,  by  1 106  of  Co.  96  U.  S.  1,  24  L.  ed.  708;  3  Dill.  Mun. 

the  act  of  January  23,  1903,  now  in  effect,  Corp.  5th  ed.  S|  1269,  1270. 

the  city  of  Portland  ratified  and  confirmed  Even  if  it  be  conceded  that  the  city  could, 

ordinance  No.  599,  and  recognized  and  rati-  under  the  police  power,  prohibit  the  use  of 

fied  its  continuance  in  force  and  effect,  as  steam  locomotives  on  Fourth  street,  it  could 

originally  granted.  not,  as  it  attempted  to  do  under  ordinance 

Mobile  V.  Louisville  &  N.  R.  Co.  84  Ala.  No.  16,491,  deprive  the  company  of  its  right, 

115,  6  Am.  St.  Rep.  342,  4  So.  106;  Chicago,  under  reasonable  regulations,  to  move  its 

R.  I.  ft  P.  R.  Co.  V.  Joliet,  79  111.  25;  Com-  freight   trains    at    some   time    during   the 

mercial  Electric  Light  k  P.  Co.  v.  Tacoma,  twenty-four  hours.    Such  a  prohibition  is  a 

17  Wash.  661,  60  Pac  692;  Carter  v.  Meuli,  taking  of  the  property  of  complainant,  under 

122  CaL  367,  55  Pac.  138;    State  ez  reL  the  guise  of  the  exercise  of  the  police  power; 

Godard  v.  Topeka  Water  Co.  61  Kan.  547,  it  is  not  regulation,  it  is  confiscation. 

60  Pac.  337 ;  Louisville  v.  Cumberland  Teleg.  State  ex   rel.   Wisconsin   Teleph.   Co.   t. 

ft  Tdeph.  Co.  224  U.  S.  649,  56  L.  ed.  934,  32  Sheboygan,   111   Wis.  36,   86  N.   W.   667; 

Sup.  Ct  Rep.  572;  Vicksburg  v.  Vicksburg  Wisconsin  Teleph.  Co.  v.  Oshkosh,  62  Wia. 

Waterworks  Co.  202  U.  S.  453,  50  U  ed.  40,  21  N.  W.  828 ;  American  Union  Teleg.  Ca 

1102,  26  Sup.  Ct.  Rep.  660,  6  Ann.  Cas.  253;  v.  Harrison,  31  N.  J.  Eq.  627;  Summit  Twp. 

3  DilL  Mun.  Corp.  ||  1265-1268.  v.  New  York  ft  N.  J.  Teleph  Co.  57  N.  J.  Eq. 

A  franchise  in  perpetuity,  when  author-  127,  41  AtL  146;  New  Hope  Teleph.  Co.  t. 
ized  by  the  l^slature,  may  be  granted  by  a  Concordia,  81  Kan.  514,  106  Pac.  35;  Mis- 
municipality,  souri  River  Teleph.  Co.  v.  Mitchell,  22  S.  D. 

Des  Moines  City  R.  Co.  t.  Des  Moines,  151  191,  116  N.  W.  67 ;  Michigan  Teleph.  Co.  v. 

Fed.  855;  Louisville  Trust  Co.  v.  Cincinnati,  Benton  Harbor,  121  Mich.  512,  47  LJLA.  104, 

22  C.  C.  A  334,  47  U.  S.  App.  36,  76  Fed.  80  N.  W.  386;  Michigan  Teleph.  Co.  v.  St. 

316;  3  Dill.  Mun.  Corp.  5th  ed.  §S  1266-  Joseph,  121  Mich.  506,  47  L.R.A  87,  80  Am. 

2168;  Citizens'  Street  R.  Co.  v.  City  R.  Co.  St.  Rep.  520,  80  N.  W.  383;  Jonesville  v. 

64  Fed.  647,  166  U.  S.  657,  566,  41  L.  ed.  Southern  Michigan  Teleph.  Co.  155  Mich.  86, 

1114,  1117,  17  Sup.  Ct.  Rep.  653;  Detroit  130  Am.  St.  Rep.  562,  118  N    W.  736,  16 

Citizens'  Street  R.  Co.  v.  Detroit,  26  L.R.A.  Ann.  Cas.  439;   Carthage  v.  Central  N.  Y. 

667,  12  C.  C.  A.  365,  22  U.  S.  App.  570,  64  Teleph.  ft  Teleg.  Co.  185  N.  Y.  448,  113  Am. 

Fed.  628;  Capdevielle  v.  New  Orleans  ft  S.  St  Rep.  932,  78  N.  E.  165;  Northwestern 

F.  R.  Co.  110  La.  904,  34  So.  868;  Wyandotte  Teleph.  Exch.  Co.  v.  Minneapolis,  81  Minn. 

Electric  Light  Co.  v.  Wyandotte,  124  Mich.  140,  53  L.R.A.  175,  83  N.  W.  527,  86  N.  W. 

43,  82  N.  W.  821;  Campbellsville  Teleph.  Co.  69;  3  DiU.  Mun.  Corp.  5th  ed.  §§  1230,  1269, 

V.  Lebanon  L.  ft  U  Teleph.  Co.  118  Ky.  277,  1270;  Asheville  Street  R.  Co.  v.  Asheville, 

80  S.  W.  1114,  84  S.  W.  518;  Venner  v.  Chi-  j^jg  jj  q  ^g  j^  g  g  31^;  Shreveport  Trae- 

f«?,^'*L?'  ^'''  ^^V^.  ^^?:  ?T^«^;  1^0'  tion  Co.  V.  Shreveport,  122  La.  1,  129  Am. 

Snell  V.  Chicago,  133  HI.  413,  8  L.RJk.  858,  «.   p       ...    .^  Rn  40 

«i  ?•  !i'^^  ^«  «  '•  ^T-  '"ir"!:  T  it  i.  ■.  fundamenUl  rule  th.t  If  *  part  of 

50  L.  ed.  801,  26  Sup.  Ct.  Rep.  427;  Seattle  ,.                    .,         xv      _      4.  1  .  j 

V.  Columbia  ft  P.  a  R.  Co.  6  Wash.  379,  33  «^»  ^'^;^»"^  ^f  void   another  essential  and 

Pac.  1048;  New  Orleans  v.  Great  Southern  connected  part  of  the  ssme  is  also   void. 

Teleph.  ft  Teleg.  Co.  40  La.  Ann.  42,  8  Am.  Where  an  ordinance  or  sUtute  is  couched  m 

St.  Rep.  602,  3  So.  533;  Louisville  v.  Cum-  terms  so  broad  as  to  exceed  the  limitation 

berland  Teleph.  ft  Teleg.  Co.  224  U.  S.  649,  of  the  powers  of  the  council  or  legislature 

56  L.  ed.  934,  32  Sup.  Ct.  Rep.  672 ;  Phcenix  to  enact  the  same,  the  court  will  not,  by 
r,  Gjutnon,  123  App.  Div.  93,  108  N.  Y.  Supp. .  construction,  limit  the  statute  to  the  scope 
£!^/  JRe  Consolidated  Otta  Co.  66  Misc.  49, 1  which  might  constitutionally  be  given  by  the 

JOdJSr,  Y.  Supp.  407;  Peoph  r.  CBrien*  111  council  or  \egtt\at\iT«,  \»>il  will  hold   tlie 
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ipal  PftTing  Ca  t.  DcmoTan  Co.  —  Tex.  CW. 
App.  — ,  142  S.  W.  044;  Macomb  t.  Jones, 
168  IlL  App.  271;  Henningion  t.  Qeorgia, 
163  U.  S.  299,  41  L.  ed.  166,  16  Sup.  Ot 
Rep.  1086;  Baltimore  t.  Baltimore  Trust 
&  G.  Co.  166  U.  S.  678,  41  L.  ed.  1160,  17 
Sup.  Ct.  Rep.  696;  Portland  R.  Light  k  P. 
Co.  T.  Portland,  200  Fed.  891;  Boston  Beer 
Co.  T.  Massachusetts,  97  U.  S.  26,  24  L.  ed. 
989;  Mugler  t.  Kansas,  123  U.  S.  623,  31 
U  ed.  206,  8  Sup.  Ct  Rep.  273;  New  York 
ft  N.  E.  R.  Ca  v.  Bristol,  161  U.  S.  667,  38 
L.  ed.  272,  14  Sup.  Ct  Rep.  437;  New  Or- 
leans Gaslight  Co.  t.  Louisiana  Light  k  H. 
P.  k  Mfg.  Co.  116  U.  S.  660,  29  L.  ed.  616, 
6  Sup.  Ct  Rep.  262;  Budd  t.  New  York, 
143  U.  S.  617,  36  L.  ed.  247,  4  Inters.  Com. 
Rep.  46,  12  Sup.  Ct  Rep.  468;  Chicago,  B. 
ft  Q.  R.  Co.  v.  Chicago,  166  U.  S.  226,  41 
L.  ed.  979,  17  Sup.  Ct.  Rep.  681;  Detroit, 
Ft  W.  ft  B.  I.  R.  Co.  T.  Osbom,  189  U.  S. 
383,  47  L.  ed.  860, 23  Sup.  Ct  Rep.  640;  New 
Orleans  Gaslight  Co.  y.  Drainage  Commis- 
sion, 197  U.  S.  463,  49  L.  ed.  831,  26  Sup. 
Ct  Rep.  471;  Chicago,  B.  ft  Q.  R.  Co.  t.  Illi- 
nois, 200  U.  S.  661,  60  L.  ed.  606,  26  Sup. 
Ct  Rep.  341,  4  Ann.  Cas.  1176;  Union 
Bridge  Co.  t.  United  SUtes,  204  U.  S.  364, 
61  L.  ed.  623,  27  Sup.  Ct  Rep.  367;  Cooley, 
Const  Lim.  7th  ed.  p.  400;  9  Enc  U.  S. 
Sup.  Ct  Rep.  494;  Stone  t.  Mississippi,  101 
U.  S.  814,  817,  26  Lu  ed.  1079;  Butchers' 
Union  S.  H.  ft  U  S.  L.  Co.  t.  Crescent  City 
L  S.  L.  ft  S.  H.  Co.  Ill  U.  8.  748,  28  U  ed. 

586,  4  Sup.  Ct  Rep.  652;  Slaughter-House 
Cases,  16  WalL  36,  62,  21  L.  ed.  394,  404; 
Boyd  y.  Alabama,  94  U.  S.  646,  24  U  ed. 
302;  Douglas  y.  Kentucky,  168  U.  S.  488, 
42  L.  ed.  663,  18  Sup.  Ct  Rep.  199;  West 
Chicago  Street  R.  Co.  y.  Illinois,  201  U.  S. 
606,  60  L.  ed.  846,  26  Sup.  Ct  Rep.  618; 
Portland  y.  Cook,  48  Or.  666,  9  L.ILA. 
(N.S.)  733,  87  Pac  772;  PortUnd  y.  Meyer, 
32  Or.  371,  67  Am.  St  Rep.  638,  62  Pac  21; 
SUte  y.  MuUer,  48  Or.  266,  120  Am.  St 
Rep.  806,  86  Pac  866,  11  Ann.  Cas.  88,  208 
U.  S.  412,  62  L.  ed.  661,  28  Sup.  Ct  Rep. 
324,  13  Ann.  Cas.  967 ;  St  Louis  ft  S.  F.  R. 
Co.  y.  Mathews,  166  U.  S.  1,  41  L.  ed.  611, 
17  Sup.  Ct.  Rep.  243;  Proyidence  Bank  y. 
Billings,  4  Pet.  614,  7  L.  ed.  939;  Railroad 
Commission  Cases,  116  U.  S.  307,  326,  29  L. 
ed.  636,  642,  6  Sup.  Ct  Rep.  344,  388,  1191; 
Vicksburg,  S.  ft  P.  R.  Co.  y.  Dennis,  116  U. 
S.  666,  29  U  ed.  770,  6  Sup.  Ct  Rep.  626; 
Freeport  Water  Co.  y.  Freeport  180  U.  S. 

587,  688,  611,  46  U  ed.  679,  680,  693,  21 
Sup.  Ct  Rep.  493;  Stanislaus  Coun^  y. 
San  Joaquin  ft  K.  River  Canal  ft  Irrig.  Co. 
192  U.  &  201,  210,  48  U  ed.  406,  413,  24 
Sup.  Ct  Rep.  241 ;  New  York  ex  rel.  Metro- 
politan Street  R.  Co.  y.  New  York  State  Tax 
Comrs.  199  U.  S.  1,  60  L.  ed.  66,  26  Sup.  Ct 
Rep.  706,  4  Ann.  Opw.  381}  Water,  light  ft 


Gas  Co.  y.  Hutchinson,  207  U.  S.  386,  68 
L.  ed.  267,  28  Sup.  Ct  Rep.  136;  Home 
Teleph.  ft  Teleg.  Co.  t.  Los  Angeles,  811  U. 
S.  273,  63  L.  ed.  182,  29  Sup.  Ct  Rep.  60. 

Ordinance  No.  16,491,  prohibiting  the  use 
of  steam  locomotiyes  on  Fourth  street,  does 
not  deny  the  appellant  the  equal  proteetion 
of  the  laws,  although  it  alone  is  named  in 
the  ordinance,  where  no  other  person  or 
corporation  has  the  right  to  run  engines  in 
that  street,  as  is  the  case  at  bar. 

Richmond,  F.  ft  P.  R.  Co.  t.  Richmond,  96 
U.  S.  621,  24  U  ed.  734. 

The  appropriate  regulation  of  the  use  of 
property  is  not  "taking  it"  within  the 
meaning  of  the  constitutional  prohibition 
against  the  depriyation  of  property  without 
due  process  of  law. 

Ibid.;  Pittsburg,  C.  ft  St.  L.  R.  Co.  t. 
Hood,  36  C.  C.  A.  423, 94  Fed.  624. 

The  ordinance  complained  of,  prohibiting 
the  use  of  steam  locomotiyes  on  Fourth 
street,  does  not  impair  any  yested  rights  of 
the  appellant  under  its  charter. 

Ridimond,  F.  ft  P.  R.  Co.  y.  Richmond, 
supra. 

The  charter  of  the  city  of  Portland  in 
force  when  ordinance  No.  16,491  was  passed 
contains  the  following  proyision :  "The  ooan- 
cil  has  power  and  authority,  subject  to  the 
proyisions,  limitations,  and  restrictions  in 
this  charter  contained:  (1)  To  ezereise 
within  the  limits  of  the  city  of  Portland  all 
the  powers  commonly  known  as  the  police 
power  to  the  same  extent  as  the  state  of 
Oregon  has  or  could  exercise  said  power 
within  said  limits."  Under  this  power  the 
council  has  authority  to  regulate  the  run- 
ning of  railroad  cars  within  the  city  limits, 
and  to  prohibit  their  propulsion  by  steam. 

Ibid.;  Buffalo  ft  N.  F.  R.  Co.  y.  Buffalo,  6 
Hill,  209;  Dill.  Mun.  Corp.  6th  ed.  |  66. 

The  rule  Is  generally  recognised  that  nm- 
nicipal  corporations  are  prima  facia  the 
sole  judges  respecting  the  necessity  and  rea- 
sonableness of  their  ordinances. 

McQuillin,  Mun.  Ord.  2d  ed.  |  731,  p. 
1686;  Greensboro  y.  Ehrenreich,  80  Ala. 
579, 60  Am.  Rep.  130, 2  So.  726;  Van  Hook  y. 
Selma,  70  Ala.  361,  46  Am.  Rep.  86;  Bx 
parte  Delaney,  43  Cal.  478;  Ex  parte  Smith, 
38  Cal.  702;  Louisyille  y.  Roupe,  6  B.  Mon. 
591;  Sprigg  y.  Garrett  Park,  89  Md.  406, 
43  Atl.  813;  Com.  y.  Patch,  97  Mass.  881; 
Lamar  y.  Weidman,  67  Ma  App.  607 ;  Han* 
nibal  t.  Missouri  ft  K.  Tel.  Co.  31  Ma  App. 
23 ;  Budd  y.  Camden,  69  N.  J.  L.  193,  64  Atl. 
569;  Union  Oil  Co.  y.  Portland,  198  Fed. 
441;  Dobbin  y.  Los  Angeles,  196  U.  8.  883, 
49  L.  ed.  169,  86  Sup.  Ct  Rep.  18. 

The  legal  presumption  is  in  their  favor, 
unless  the  contrary  appears  on  their  faea»  or 
is  established  by  ^to^^  mV^«n«b. 

M^()iiUUb,  M»]a.  Oi4.  U.  «1.  \  \W 
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1587;  Union  Oil  Co.  ▼.  Portland,  198  Fed. 
441. 

In  determining  the  question,  the  court  will 
have  to  regard  all  the  circumstances  of  the 
particular  city  or  corporation,  the  object 
sought  to  be  obtained,  and  the  necessity 
which  exists  for  the  ordinance. 

McQuillin,  Mun.  Ord.  2d  ed.  §  732,  p.  1588. 

When  a  privilege  or  a  franchise  is  granted 
containing  the  reserved  power  to  alter, 
aniond,  or  repeal,  whenever  the  public  inter- 
est may  require,  no  question  as  to  the  im- 
pairment of  the  obligation  of  the  contract 
can  arise  when  additional  burdens  are  im- 
posed. 

Northern  P.  R.  Co.  v.  Minnesota,  208  U.  S. 
583,  52  L.  ed.  630,  28  Sup.  Ct.  Rep.  341; 
Sioux  City  Street  R.  Co.  v.  Sioux  City,  138 
U.  S.  98,  34  L.  ed.  898,  11  Sup.  Ct  Rep.  226; 

1  Nell  is,  Street  K  Acci.  Law,  §  46. 

A  municipal  corporation  has  no  power  to 
grant  a  franchise  in  perpetuity  without  ex- 
press statutory  authority  from  the  legisla- 
ture. 

Joseph  v.  Joseph  Waterworks  Co.  57  Or. 
586,  111  Pac.  864,  112  Pac.  1083;  Bois6 
City  Artesian  Hot  ft  Cold  Water  Co.  v. 
Bois«  City,  59  C.  C.  A.  236,  123  Fed.  232, 
108  C.  C.  A.  523,  186  Fed.  705;  Logansport 
R.  Co.  y.  Logansport,  114  Fed.  688;  De- 
troit Citizens'  Street  R.  Co.  ▼.  Detroit  R. 
Co.  171  U.  8.  48,  43  L.  ed.  67,  18  Sup.  Ct. 
Rep.  732;  Nellis,  Street  R.  Acci.  Law,  §  46; 

2  Elliott,  Roads  ft  Streets,  §  1048;  Lake 
Roland  Elev.  R.  Co.  ▼.  Baltimore,  77  Md. 
352,  20  L.R.A.  126,  26  Atl.  510;  Belleville 
v.  Citizens'  Horse  R.  Co.  152  111.  171,  26 
LJI.A.  681,  38  N.  E.  584;  McQuaid  v.  Port- 
land ft  V.  R.  Co.  18  Or.  237,  22  Pac.  899; 
Cedar  Rapids  Water  Co.  ▼.  Cedar  Rapids, 
118  Iowa,  234,  91  N.  W.  1081;  28  Cyc.  655, 
875 ;  Cooley,  Const.  Lim.  6th  ed.  251 ;  Bren- 
ham  T.  Brenham  Water  Co.  67  Tex.  542,  4  8. 
W.  143;  Illinois  Trust  ft  Sav.  Bank  v.  Ar- 
kansas City  Water  Co.  67  Fed.  196;  Birm- 
ingham ft  P.  Mines  Street  R.  Co.  v.  Birm- 
ingham Street  R.  Co.  79  Ala.  472,  58  Am. 
Rep.  615;  Huron  Waterworks  Co.  t.  Huron, 
7  8.  D.  9,  62  N.  W.  975 ;  Westminster  Water 
Co.  y.  Westminster,  98  Md.  551,  64  L.RJL. 
630,  103  Am.  St.  Rep.  424,  56  Atl.  990. 

A  contract  beyond  the  power  of  the  city  is 
void  ah  ifUiio, 

State  ex  rel.  St.  Paul  v.  Minnesota  Trans- 
fer R.  Co.  80  Minn.  108,  50  L.R.A.  656,  83 
N.  W.  82;  Flynn  y.  Little  Falls  Electric  ft 
Water  Co.  74  Minn.  180,  77  N.  W.  38,  78 
N.  W.  106. 

The  city  was  vested  with  the  right  and 

power,  at  the  time  ordinance  No.  599  was 

passed,  to  designate  the  street  upon  which 

the  railroad  could  locate  its  road ;  and  this 

r^Ai  cMrrled  with  it  the  power  to  impose 

mrn^fmrnMe  eoaditiaoM  to  sueh  gmU  mr  per- 


mission, which,  when  accepted  by  the  gran- 
tee, became  binding  on  it. 

Pittsburg,  C.  ft  St.  L.  R.  Co.  v.  Hood,  36 
C.  C.  A.  423,  94  Fed.  618;  Southern  Bell 
Teleph.  ft  Teleg.  Co.  v.  Mobile,  162  Fed. 
623;  Mercantile  Trust  ft  D.  Co.  v.  Collins 
Park  ft  Belt  R.  Co.  101  Fed.  347;  Pacific 
R.  Co.  v.  Leavenworth,  1  Dill.  393,  Fed. 
Cas.  No.  10,649;  Michigan  Teleph.  Co.  v. 
Charlotte,  93  Fed.  11;  Pittsburg,  C.  ft  St. 
L.  R.  Co.  v.  Hood,  36  C.  C.  A.  423,  94  Fed. 
618. 

Prohibition  of  steam  power,  under  ordi- 
nance No.  16,491,  does  not  prevent  employ- 
ment of  electricity  as  a  motive  power. 

Booth,  Street  Railways,  2d  ed.  §  68. 

Ordinance  No.  16,491  does  not  constitute 
an  interference  with  interstate  commerce. 

Smith  y.  Alabama,  124  U.  S.  465,  31  L.  ed. 
508,  1  Inters.  Com.  Rep.  804,  8  Sup.  Ct.  Rep. 
564. 

The  rule  is  generally  recognized  that  mu- 
nicipal corporations  are  prima  facie  the 
sole  judges  respecting  the  necessity  and 
reasonableness  of  their  ordinances,  subject 
to  the  supervision  of  the  courts. 

2  McQuillin,  Mun.  Ord.  2d  ed.  §§  731, 
732;  Union  Oil  Co.  v.  Portland,  198  Fed. 
441;  Holden  v.  Hardy,  169  U.  S.  366,  42  L. 
ed.  780,  18  Sup.  Ct.  Rep.  383;  Dobbins  v. 
Los  Angeles,  195  U.  S.  223,  49  L.  ed.  160, 
25  Sup.  Ct.  Rep.  18. 

Any  doubt  or  ambiguity  in  ordinances 
599  and  No.  16,491  must  be  resolved  against 
appellant. 

19  Cyc.  1459 ;  Oregon  R.  ft  Nav.  Co.  v.  Ore- 
gonian  R.  Co.  130  U.  S.  1,  20,  32  L.  ed. 
837,  842,  9  Sup.  Ct.  Rep.  409;  Meridian  v. 
Farmers'  Loan  ft  T.  Co.  74  C.  C.  A.  221, 
143  Fed.  71,  6  Ann.  Cas.  599;  Helena  v. 
Helena  Waterworks  Co.  58  C.  C.  A.  381,  122 
Fed.  14;  Oregon  v.  Portland  General  Elec- 
tric Co.  52  Or.  502,  95  Pac.  722,  98  Pac.  160; 
Joseph  y.  Joseph  Waterworks  Co.  67  Or. 
586,  111  Pac.  864,  112  Pac.  1083. 

A  right  granted  in  the  nature  of  a  fran- 
chise, to  be  exercised  for  a  public  purpose, 
cannot  be  assigned  or  leased  without  legis- 
lative authority. 

Oregon  y.  Portland  General  Electric  Co. 
52  Or.  521,  95  Pac  722,  98  Pac.  160;  Ore- 
gon R.  ft  Nay.  Co.  y.  Oregon  ian  R.  Co.  130 
U.  8.  1,  32  L.  ed.  837,  9  Sup.  Ct.  Rep.  409. 

Mr.  Justice  Lamar  delivered  the  opinion 
of  the  court: 

The  bill  alleged  that,  by  virtue  of  the 
laws  of  the  state  and  its  charter,  the  city 
of  Portland  passed  ordinance  599,  permit- 
ting cars  to  be  run  along  4th  street.  That 
ordinance  reserved  the  right  "to  make  and 
alter  r^ulations"  and  to  "prohibit  the  run- 
ning of  locomotives."  And  as  the  court 
he&d  that  thii  reserye  power  authorised  th« 
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eity  to  prohibit  the  use  of  steam,  the  ap- 
pellant— tlioiigh  originally  contending  that 
ordinance  599  was  valid  and  constituted  a 
contract  which  could  not  be  impaired — now 
insists  that  under  the  law  of  force  in  1869, 
the  city  could  only  "designate"  the  street 
on  which  tracks  could  be  located,  and  could 
not,  by  reservation,  give  itself  power  to 
prohibit  the  use  of  steam  or  the  hauling 
of  freight  cars,  nor  could  it  provide  for 
municipal  forfeiture  of  a  state  franchise. 

1.  Under  the  Oregon  Code  (5077,  6078) 
the  power  to  designate  the  street  on  which 
tailroad  tracks  could  be  located  was  equiva- 
lent to  the  power  to  consent  to  the  use  of 
that  street.  The  city  was  not  limited  to 
merely  naming  the  thoroughfare,  or  giving 
572]or  refusing  its  consent.  But — •pro- 
vided they  did  not  defeat  the  state  franchise 
—could  fix  terms  and  reserve  powers  beyond 
those  otherwise  possessed  by  it  as  a  munici- 
pality. The  specific  conditions  and  general 
powers  reserved  in  §  3  of  ordinance  599  were 
not  inconsistent  with  the  grant  from  the 
Atatc,  and  when,  with  such  reservation,  it 
was  accepted  by  the  company,  it  became  con- 
tractual as  well  as  legislative.  The  railroad 
could  not  rely  on  it  for  the  purpose  of  lay- 
ing the  tracks,  and  then  deny  the  validity 
of  such  conditions.  The  ordinance  was  pro- 
posed and  accepted  as  an  entire  contract, 
and,  as  such,  was  binding  on  the  railroad 
as  well  as  on  the  city.  The  power  therein 
reserved  "to  make  regulations,"  coupled 
with  the  right  "to  prohibit  the  running  of 
locomotives  at  such  time  and  in  such  man- 
ner as  the  city  might  deem  necessary/'  au- 
thorized the  city  to  prohibit  the  use  of 
iteam  locomotives.  This  did  not  defeat  the 
grant,  inasmuch  as  it  was  permissible  and 
practicable  to  use  electricity,  gasolene,  or 
other  motive  power  free  from  noise  and 
vibration — increased  here  above  the  ordina- 
ry when  steam  was  used  on  a  grade  said 
to  be  one  of  the  steepest,  if  not  the  steep- 
est, in  the  state.  The  case  is  like  Richmond, 
F.  &  P.  R.  Co.  V.  Richmond,  96  U.  S.  521, 
24  L.  ed.  734,  where,  under  a  somewhat 
similar  ordinance,  it  was  held  that  the  city 
might  provide  that  no  car  or  engine  could 
be  drawn  or  propelled  by  steam  along  cer- 
tain parts  of  the  highway. 

2.  The  appellant  insists,  however,  that 
even  if  the  city  can  regulate  the  motive 
power,  it  cannot  prohibit  the  hauling  of 
freight  cars,  and  that  the  invalidity  of  this 
provision  and  that  forfeiting  the  franchise 
renders  the  whole  ordinance  16,491  void. 
In  reply  it  is  contended  that  even  if  there 
were  no  other  route  than  4th  street  by 
irhich  to  reach  the  terminals,  it  might  be 
Mcessary  for  the  railroad  to  establish  a 
freight  depot  in  another  part  of  the  city, 
tnd  make  transfers  b^  pther  vehicles,  rather 
Ff  L.  ed. 


than  to  continue  to  haul  freight  can 
through  4th  street;  'but  that,  in  any [5 72 
event,  the  "entire  ordinance  would  not  b 
void  if  that  portion  relating  to  freigh 
trains  were  found  to  be  invalid." 

The  provisions  relating  to  motive  power 
prohibiting  the  hauling  of  freight  cars,  am 
declaring  a  forfeiture  for  a  violation  of  tb 
ordinance,  are  so  far  separable  that  the] 
do  not  necessarily  stand  or  fall  together 
and  therefore  the  regulation  against  th< 
use  of  steam  can  be  enforced  without  re 
gard  to  the  validity  of  the  prohibitioi 
against  hauling  freight  cars.  Missouri  ej 
rel.  Laclede  Gaslight  Co.  v.  Murphy,  170  U 
S.  99,  42  L.  ed.  964,  18  Sup.  Ct  Rep.  505 

3.  Even  if  the  city  could  have  contractec 
for  the  right  to  revoke  the  state's  franchise 
the  council  did  not  attempt  to  reserve  i 
power  to  repeal,  but  only  that  it  migbi 
make  and  alter  regulations;  and  ordinance 
16,491,  whether  treated  as  an  exercise  o: 
the  general  police  or  special  reserve  power 
recognized  that  the  carrier  might  use  elec 
tricity  to  haul  passenger  cars.  There  ii 
nothing  in  that  ordinance  or  in  this  recon 
which  indicates  that  there  is  any  difTerenoi 
in  result  in  the  operation  of  the  two  classei 
of  cars,  or  that  the  company  has  less  righi 
to  haul  one  than  the  other.  The  lessee 
and  its  assignors,  as  common  carriers,  wen 
charged  with  the  duty  of  operating  both 
and  ordinance  599,  in  permitting  a  railway 
track  to  be  laid  in  4th  street,  expressly  au 
thorized  cars  to  be  run  thereon.  Manifestly 
that  gave  the  right  to  the  company  U 
transport  freight  as  well  as  passengen 
But  if  the  city  can  prohibit  the  company 
from  operating  one  set  of  cars,  it  can  pre 
vent  the  use  of  the  other;  and  under  thi 
power  to  regulate,  it  could  thue  defeat  tb< 
franchise  granted  by  the  state  of  Or^on 
and  impair  the  contract  under  which  tb< 
tracks  were  located,  and  on  the  faith  o1 
which  the  terminals  were  constructed. 

But  while  the  power  to  regulate  doea  nol 
authorize  the  city  to  prohibit  the  use  oi 
the  tracks  in  hauling  freight  cars,  it  ma] 
legislate  in  the  light  of  facts  and  conditiom 
•which  would  make  restrictions  rea-[574 
sonable  and  valid  regulations.  The  extent  oi 
the  power  of  the  city  and  the  rights  of  th< 
company,  however,  ought  not  to  be  final!] 
adjudicated  on  this  record.  For  while  the 
ordinance  was  attacked  as  a  whole,  anc 
there  was  some  testimony  that  it  would  be 
possible  to  reach  the  terminals  over  othei 
railways  and  by  means  of  a  belt  line  tbez 
being  constructed  for  handling  througl 
freight,  but  not  finished,  yet  the  evidence 
was  directed  to  the  injurious  consequencei 
resulting  from  the  use  of  steam,  and  nol 
from  hauling  c&ra.  Thft  b\\\  ^%]^  ^^  ^^-^ 
marUy  to  en^oVn  ^%  ^X;^  \x«a.  Tst^MfeRso^ 
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tb*  eompanj  for  running  »  Bteun  locoino-  ui  exiating  debt,  the  fact  of  whieb  kooiri- 

tive.     In   nutainlng    the   ordiii»ne«   ft*    a  edge  wia  admitted. 

whole,  the  court  called  attention  to  the  (act  '''gSp^'ci' 1B08  l"    '^   '^''""    ^' "    '°    ™"* 

that  the  atreet  »aa  quite  iteep  throughout  Bankruptcy    -    frandnlent    1 

the  biuinew  diitriet,  and  the  aolw,  vlbra-  kuonledge  of  tr«nerer«e. 

tion,    cinden,    and    *oot   from    the    moving  2.  The   mere   knotrledKC  that  the   money 

■team  locomotive  and  train  aeriously  inter-  loaned  to  an  inaoWent  nrm  on  the  ieeurity 

fere  with  the  tranaaetlon  of  bnaineaa,  and  of  it*  book  aecounta  within  tour  montha  w 

were  a  aouree  of  danger  and  ineonvenience  **"  hankruptcy  proceedings  was  to  be  used 

to  the  public.    But  nothing  appeara  to  ahow  J?   PV   "f    ""ting   debt   doea   not  cham 

•!..»  iv.    •1—  .    j.-_    __  ij  i_  jiir-__t  til*  transferee  with  knowledge  of  any  In- 

that  the  notoe  or  danger  would  he  dlfl^nt  ^^^^  ^„  ^^^          ^^  ^^^  borrows  to  defend, 

in  character  or  reault  from  that  cauMd  by  ^  „  ^^  ^^tftlc  the  truatee  in  bankruptcy  t* 

the  running  of  other  electric  can,  or  that  have  the  tranafer  act  aaide  aa  fraudulent 

there    waa    any    reaion    why    freight    ears  [For  otber  case*,  lee  Bickrnptcri  VI.  b,  3,  la 

Bhonld   be   prohibited   when    peaaenger   cara  Olgtmt  Bnp.  a.  1908-1 

were  permitted  to  be  run.    The  city  baa  the  *P,P^  "  PfT  '  ^^^S*"  ~  ^■V"°*^ii 

...j.Jkt.j  -j-kt  ♦-  —i™  »~.i.ti.-.  ..  *»  '•  The  contention  that  the  circuit  court  of 

ODdoubtod  right  to  make  relations  aa  to  ^^^  ^^^^^  „„j  i,,^,  „^j^^  the  dismia- 

cars   used   In   the  transporUtion   of   local  g^  ^t  the  complaint  in  a  auit  by  the  trnatea 

freight  to  and   from   the  terminal.     If,  as  in    bankruptcy    to    set    aaide    an    alleged 

claimed,  the  belt  line,  when  completed,  will  fraudulent  conveyance  when  it   found  that 

afford  convenient  and  aeeeaaible  mfana  of  the   transferee   had   no   knowledge   of   any 

handling  through  can  without  the  necessity  fraudulent    intent,    since    the    latter    onW 

of  going  through  4th  street,  that  fact  may  •^'^  tor  a  new  trial.  U  rot  well  founded, 

be  liven  the  weight  to  which  It  ia  entitled  "here  error  was  assigned  not  only  on  the 

.  "            ,   .,      "               J        n  .  .V         7  refusal  to  set  aside  the  verdict  againat  It, 

suea  were  not  clearly  raised  nor  apecineslly    fa,or. 

ruled  on  by  the  lower  court,  and  the  city    [Far  other  cases,  aee  Appeal  and  Error,  IX. 

has  neither  attempted  to  proaecute  for  haul-        ••  1"  M*"*  H^P-  <^t-  1»8.1 

ing  freight  cars  nor  attempted   to  enforce  ™      jj^  . 

a  forfeiture.    These  questions  ought  not  to 

be  determined  here  until  such  issues  have     ,         .   .  nn       j  ■<■    -.itim     n.  -i  .> 

been  more  dafl«itely  conaidered  by  the  court    Argued  Jwiua^  22  and  23      918.    Dec.dad 

ll7B]oforiBinaljuriadiction.  Without  "pre]-  Februaiy   1!4,    IWia. 

udiee  to  the  right  of  either  when  auch  quea-       .   ___, . ,    ,  ..>.     rr  ..  i  c.  i      m       i.. 

tion.  arise,  the  refuaal  to  enjoin  the  pr^-      A  ^^^^  '"^  *^  "?^».^'t^ J '?.':" 

cution  for  running  a  team  locomotiJe  and    ^.^^^  f  *PP"'»  '»'  f-  Second  Cir- 

*»,.  „^ *„!-!;  .  A Ji™....-„  ,v-    ouit  to  review  a  decree  which,  revoraing  a 

decree  of  the  District  Court  for  the  South* 
en  District  of  New  York,  directed  the  dis- 
missal of  a  complaint  in  a  auit  by  a  truatee 
in  hankruptcy  to  aet  aside  an  alleged 
fraudulent  conveyance.  Affirmed. 
See  same  case  below,  98  C.  C.  A.  300,  174 

Fed.  618. 

The  facte  are  stated  In  the  opinion. 
ROBERT   VAN    IDEHSHNB,    Trustee    In 

Bankrupts   of   Abraham   FcUerman  and        Mr.  Abram  I.  Elkas  argued  the  cauM, 
laldor  J.  Fellerman,  Indlvlduallr  and  as   and,  with  Hr.  Garrard  Olenn,  filed  a  brief 
Hembara  ot   the   Firm  of  A.   Fellerman    for  appellant: 
A  Son,  Appt.,  The  appellee  was  not  a  tranaferee  is  good 

'■  faith. 

NATIONAL  DISCOUNT  COMPANY.  Singer  v.  Jacobs,  3  McCrary,  638.  11  Fed. 

660;  Mebcalf  v.  Moaea,  ISl  N.  Y.  687,  OS  N. 
E.  07. 
It  appellee's  employee  had  looked  at  t 
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Trial  —  Twdict  —  «ireot.  t     i.      t  ,j   i  ,.  .    ^v  *   .... 

1.  The  general  verdict  of  a  Juiy  In  faTor  •>«'^  ^*  *«""  *«'«  discovered  that  the 

of  the  trustee  in  bankruptcy  in  a  anit  to  bankrupto    were    inaolvent     The    books,    «t 

■at  aaide  aa  fraudulent  a  transfer  of  book  ae-  course,  showed  it;  their  later  destruction  by 

counts  made  by  the  bankrupt  to  secure  a  the  bankrupte  ia  auffleient  evidence  of  that, 

loan   cannot  be   treated   aa  a   finding  that  But  he  carefully  omitted  to  do  so.     He  can- 

Om  waa  any  intent  to  defnud  rf  which  „„t,  bowerer,  nor  can  the  appellee,  escape 

^rSr^Tu.^1-»t?^7he"l^e'J  ""    ^'^^^''^'t    '^r    '^'^'    T" 

was  to  be  treated  aa  a  fraudulent  conveyance  ''•"  •»"'«>«>.  ^  ■  "''""1  to  examine  them. 
if  th«  truBiterem  made  the  loan  with  know!-        Be  Peaae,  120  Fed.  446 ;  Clemente  v.  Hoora 

•dgm  th»t  tbe  moaej  ma  to  ba  used  to  pay  (Clemente  v.  Nicholson)  S  WalL  29S,  IB  h. 

*•'  Vkt  V,  «. 
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%L  786;  Singer  t.  Jacobs,  8  McCreary,  638, 
11  Fed.  550;  Dokken  t.  Page,  77  C.  C.  A. 
674,  147  Fed.  438. 

Ilie  least  that  can  be  said  of  this  transac- 
tion is  that  it  was  very  much  out  of  the 
usual  course  of  business.  But  that,  of  it- 
self, is  a  strong  badge  of  fraud. 

Kempner  t.  Churchill,  8  Wall  362,  19  L. 
ed.  461;  Hyde  t.  Sontag,  1  Sawy.  249,  Fed. 
Cms.  No.  6,074. 

All  that  is  required  in  cases  of  this  sort 
is  such  notice  as  would  put  a  reasonable  and 
honest  man  on  inquiry. 

Wright  T.  Sampter,  152  Fed.  196;  Wal- 
brun  V.  Babbitt,  16  Wall.  577,  582,  21  L.  ed. 
489,  490;  Bartles  t.  Gibson,  17  Fed.  297. 

A  transfer  is  fraudulent  as  against  credit- 
ors of  its  purpose  is  to  use  the  proceeds  in 
preferring  certain  of  the  bankrupt's  credit- 
ors. 

Roberts  y.  Johnson,  81  C.  C.  A.  47,  151 
Fed.  567;  Re  Pease,  129  Fed.  446;  Re  Beer- 
man,  112  Fed.  663;  Ex  parte  Mendell,  1 
Low.  Dee.  506,  4  Nat.  Bankr.  Rep.  302,  Fed. 
Gas.  No.  9,418;  Crafts  v.  Belden,  99  Mass. 
535;  Re  McLam,  97  Fed.  922;  National 
Bank  v.  National  Herkimer  County  Bank, 
225  U.  S.  178,  56  L.  ed.  1042,  32  Sup.  Ct. 
Rep.  633. 

The  appellate  court  had  the  power  to 
grant  a  new  trial. 

Edwin  y.  Thomas,  2  Vem.  75;  Stace  v. 
Mabbot,  2  Ves.  Sr.  553;  Faulconberg  v. 
Peirce,  1  Ambl.  910;  Cleeve  v.  Gascoignc,  1 
Ambl.  323;  Watt  y.  Starke,  101  U.  S.  247, 

25  L.  ed.  826. 

A  new  trial  should  have  been  granted. 

Clyde  v.  Richmond  ft  D.  R.  Co.  18  C.  C. 
A.  467,  25  U.  S.  App.  642,  72  Fed.  121; 
McLaughlin  v.  Bank  of  Potomac,  7  How. 
220,  12  L.  ed.  675 ;  Estho  v.  Lear,  7  Pet.  130, 
8  L.  ed.  632;  Peoria  Gas  ft  Electric  Co.  v. 
Peoria,  200  U.  S.  48,  54,  50  L.  ed.  365,  366, 

26  Sup.  Ct  Rep.  214;  Barber  v.  Coit,  55 
C.  C.  A.  145,  118  Fed.  272;  Illinois  C.  R.  Co. 
IT.  Illinois,  146  U.  S.  387,  36  L.  ed.  1018,  13 
Sup.  Ct.  Rep.  110;  Standard  Computing 
Scale  Co.  v.  Computing  Scale  Co.  76  C.  C. 
JL  384,  145  Fed.  627 ;  Chicago,  M.  ft  St  P. 
B.  Co.  y.  Tompkins,  176  U.  8.  167,  44  L. 
«d.  417,  20  Sup.  Ct  Rep.  336. 

Mr.  Charles  H.  Fuller  argued  the  cause, 
atnd,  with  Mr.  William  J.  Wallace,  filed  a 
brief  for  i^pellee: 

Undoubtedly  the  court  can,  in  an  equity 
case,  at  its  discretion,  submit  the  facts  to 
the  consideration  of  the  jury;  but  when 
this  is  done  the  verdict  is  merely  advisory, 
and  it  is  the  duty  of  the  court  to  give  an  in- 
dependent judgment  upon  its  own  consider- 
ation of  the  testimony. 

Oil  Well  Supply  Co.  v.  Hall,  63  C.  C.  A. 
143,  128  Fed.  875;  Johnson  v.  Harmon,  94 
•9  U  ed. 


U.  S.  371,  24  L.  ed.  271 ;  Watt  v.  Starke, 
101  U.  S.  247,  25  L.  ed.  826;  Basey  v.  Gal- 
lagher, 20  Wall.  670,  22  L.  ed.  452,  1  Mor. 
Min.  Rep.  683. 

Fellerman's  action  in  paying  legitimate 
debts  was  not  a  fraud. 

Re  Bloch,  74  C.  C.  A.  250,  142  Fed.  676; 
Githens  v.  Schiffler,  112  Fed.  505;  Coder  v. 
Arts,  15  L.R.A.(N.S.)  372,  82  C.  C.  A.  01, 
152  Fed.  943,  213  U.  S.  223,  53  L.  ed.  772, 
29  Sup.  Ct  Rep.  436,  16  Ann.  Cas.  1008; 
Tompkins  v.  Hunter,  149  N.  Y.  117,  43  N. 
£.  532;  Delaney  v.  Valentine,  154  N.  Y. 
700,  49  N.  E.  65;  Shotwell  v.  Dixon,  163  N. 
Y.  43,  57  N.  E.  178;  Ex  parte  Stubbins,  L. 
R.  17  Ch.  Div.  68;  Dodge  v.  McKechnie, 
156  N.  Y.  520,  51  N.  E.  268. 

There  was  no  evidence  of  want  of  good 
faith  on  the  part  of  appellee. 

Mr.  Justice  Lamar  delivered  the  opinion 
of  the  court: 

Van  Iderstine,  trustee  of  Fellerman  ft 
Son,  brought  suit  in  the  United  States  dis* 
trict  court  for  the  southern  district  of  New 
York  to  set  aside  a  transfer  of  accounts 
made  to  the  National  Discount  Company 
as  security  for  a  loan,  alleging  that  it  was 
a  fraudulent  conveyance,  and  that  the  lend- 
ing company  was  charged  with  notice  of 
Fellerman's  *intcnt  to  defraud.  It  is[580 
unnecessary  to  state  the  facts  further  than 
to  say  that  Fellerman  and  his  firm  were  in* 
solvent,  though  rated  at  $50,000  to  $75,000 
in  the  Commercial  Reports.  Having  beat 
recommended  by  another  merchant,  he  ap- 
plied to  the  Discount  Company  to  learn 
the  terms  on  which  he  could  borrow  with 
book  accounts  as  security.  He  was  in- 
formed as  to  the  method  of  doing  business 
and  the  terms  on  which  it  would  lend 
money,  which,  besides  interest,  included  its 
customary  charge  of  5  per  cent  of  the  face 
of  the  accounts  for  services  in  connection 
with  correspondence,  collections,  and  the 
like.  He  returned  in  a  few  days  with  a 
number  of  accounts,  and  applied  for  a  loan 
of  $3,000,  stating  that  he  was  pressed  for 
funds  and  needed  the  money  for  the  pur- 
pose of  paying  a  note  which  matured  that 
day.  The  accounts  were  transferred,  the 
money  was  advanced,  and  Fellerman  used 
it  to  take  up  a  note,  in  bank,  which  had 
been  indorsed  by  his  son-in-law.  Two  or 
three  days  afterwards  another  loan  of 
$1,000  on  similar  security  was  made,  and 
the  parties  are  at  issue  as  to  whether  the 
money  was  used  for  paying  a  debt  or  went 
into  the  general  funds  of  the  firm  and  was 
checked  out  for  other  purposes.  The  day 
following  the  last  loan  a  petition  in  bank- 
ruptcy was  filed,  and  after  adjudication  a 
trustee  was  elected.  He  then  brought  this 
suit  to  have  the  transfer  lat  maV^A  %xA  Vx 
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compel  the  Discount  Company  to  account 
for  the  collections  made  by  it. 

The  district  judge  called  in  a  jury  to 
pass  upon  the  disputed  fact.  After  the  in- 
troduction of  the  evidence,  which  was  very 
conflicting,  the  court  charged  the  law  re- 
lating to  fraudulent  conveyances  and  the 
necessity  of  showing  that  there  had  been 
an  intent  on  the  part  of  Fellerman  to  de- 
fraud, and  that  the  Discount  Company  had 
knowledge  of  such  purpose.  He,  however, 
refused  to  charge  that  it  was  not  fraudu- 
lent for  the  company  to  advance  money  to 
be  used  by  Fellerman  in  paying  legitimate 
581] debts,  *and  instead  instructed  them 
that  a  preference  was  as  much  within  the 
terms  of  the  act  as  though  Fellerman  had 
concealed  the  money  from  his  creditors.  The 
jury  made  no  special  finding,  but  rendered 
a  general  verdict  in  favor  of  the  trustee. 
It  was  approved  by  the  district  judge,  who 
refused  to  grant  a  new  trial,  and  entered  a 
judgment  against  the  company. 

The  circuit  court  of  appeals  (  98  C.  C.  A. 
300,  174  Fed.  618)  made  a  statement  of 
fact  in  which  it  found  that  it  was  doubtful 
if  Fellerman  intended  to  defraud;  but,  if 
he  did,  the  Discount  Company  did  not  know 
thereof,  and  was  not  charged  with  knowl- 
edge by  any  of  the  circumstances  surround- 
ing the  transaction,  or  by  the  fact  that 
Fellerman  borrowed  on  hard  terms,  upon 
the  security  of  book  accounts.  It  therefore 
reversed  the  judgment  of  the  district  court, 
and  directed  that  the  complaint  be 
dismissed.  The  trustee  then  brought  the 
case  here  by  appeal. 

The  general  verdict  of  the  jury  cannot  be 
treated  as  a  finding  that  there  was  an  in- 
tent to  defraud  of  which  the  Discount  Com- 
pany had  knowledge.  For  whatever  view 
they  may  have  taken  on  that  issue,  the  ver- 
dict in  favor  of  the  trustee  was  practically 
demanded  by  the  instructions  given.  For 
the  district  court  charged  in  effect  that 
the  transfer  was  to  be  treated  as  a  fraudu- 
lent conveyance  if  the  Discount  Company 
made  the  loan  with  the  knowledge  that  the 
money  was  to  be  used  in  paying  an  exist- 
ing debt.  The  finding  can  therefore  be 
treated  as  the  jury's  observance  of  the  in- 
■tnictions,  since  it  was  admitted  that  Fel- 
lerman, in  applying  for  the  loan,  stated  that 
he  needed  the  money  for  the  purpose  of 
laying  a  debt  due  that  day  in  bank.  In 
the  absence  of  any  other  special  finding  in 
the  case,  and  bearing  in  mind  that  the  ver- 
dict of  the  jury  was  only  advisory,  the  ease 
being  one  in  equity,  we  agree  with  the  cir- 
cuit court  of  appeals,  which  held  that  the 
Discount  Company  had  no  knowledge  of  any 
intent  on  the  part  of  Fellerman  to  defraud. 
sssjif  so,  its  decree  ^directing  the  com- 
plmint  to  be  dismisaed  moBt  be  affirmed,  un- 


less,  as  matter  of  law,  the  transfer  is  to  be 
treated  as  a  fraudulent  conveyance,  in  view 
of  the  fact  that  the  company  knew  that  the 
money  was  to  be  used  in  paying  an  exist- 
ing debt. 

Conveyances  may  be  fraudulent  because 
the  debtor  intends  to  put  the  property  and 
its  proceeds  beyond  the  reach  of  his  credit- 
ors; or  because  he  intends  to  hinder  and 
delay  them  as  a  class;  or  by  preferring 
one  who  is  favored  above  the  others.  There 
is  no  necessary  connection  between  the  in- 
tent to  defraud  and  that  to  prefer,  but  in- 
asmuch as  one  of  the  common  incidents  of 
a  fraudulent  conveyance  is  the  purpose  on 
the  part  of  the  grantor  to  apply  the  pro 
ceeds  in  such  manner  as  to  prefer  his  fam- 
ily or  business  connections,  the  existence  of 
such  intent  to  prefer  is  an  important  mat- 
ter to  be  considered  in  determining  whether 
there  was  also  one  to  defraud.  But  the  two 
purposes  are  not  of  the  same  quality,  either 
in  conscience  or  in  law,  and  one  may  exist 
without  the  other.  The  statute  recognizes 
the  difference  between  the  intent  to  defraud 
and  the  intent  to  prefer,  and  also  the  dif- 
ference between  a  fraudulent  and  a  preferen- 
tial conveyance.  One  is  inherently  and  al- 
ways vicious;  the  other  innocent  and  valid, 
except  when  made  in  violation  of  the  express 
provisions  of  a  statute.  One  is  malum  per 
86  and  the  other  malum  prohibitum^ — and 
then  only  to  the  extent  that  it  is  forbidden. 
A  fraudulent  conveyance  is  void  regardless 
of  its  date;  a  preference  is  valid  unless  made 
within  the  prohibited  period.  It  is  thereforc 
not  in  itself  unlawful  to  prefer,  nor  fraud- 
ulent for  one,  though  insolvent,  to  borrow  in 
order  to  use  the  money  in  making  a  prefer 
ence.  So  that,  even  if  the  Discount  Com 
pany  knew  that  Fellerman  borrowed  th« 
money  in  order  to  pay  off  an  honest  debt, 
the  transfer  would  not  have  been  subject 
of  attack  by  the  trustee,  except  for  the  fact 
that  a  petition  in  bankruptcy  was  filed  with- 
in four  months  thereafter.  But  the  insti- 
tution of  *such  proceedings  did  not  re-[58S 
late  back  and  convert  a  lawful  transfer  in- 
to a  fraudulent  conveyance. 

Cases  under  the  present  statute,  like  Re 
Beerman,  112  Fed.  663,  relied  on  by  the 
trustee,  relate  to  transactions  in  which  the 
mortgagee  was  practically  the  representa- 
tive of  the  preferred  creditor,  and  where, 
consequently,  the  conveyance  was  as  much 
subject  to  attack  as  though  it  had  been 
made  directly  to  him.  But  here  the  Dis- 
count Company  was  not  a  creditor  of  Feller • 
man  k  Son,  and  had  no  relation  with  the 
persons  to  whom  the  money  was  paid.  Na- 
tional Bank  v.  National  Herkimer  County 
Bank,  226  U.  S.  178,  66  L.  ed.  1042,  32  Sup. 
Ct.  Rep.  633.  The  transfer,  therefore,  was 
not  a  preference  to  the  Discount  Company, 
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and  could  not  be  set  aside  without  proof 
that  it  knew  that  Fellennan  not  only  in- 
tended to  pay  some  of  his  creditors,  but  to 
defraud  others.  The  diflference  between  the 
two  classes  of  cases  is  authoritatively  rec- 
ognized by  Coder  v.  Arts,  213  U.  S.  223,  63 
L.  ed.  772,  29  Sup.  Ct.  Rep.  436,  16  Ann. 
Cas.  1008,  where  it  was  said  that  "an  at- 
tempt to  prefer  is  not  to  be  confounded  with 
an  intent  to  defraud,  nor  a  preferential 
transfer  with  a  fraudulent  one." 

The  circuit  court  of  appeals  applied  this 
principle  in  the  present  case.  Having 
found  that  the  Discount  Company  had  no 
knowledge  of  any  intent  to  defraud,  and  the 
evidence  supporting  that  finding,  the  con- 
veyance cannot  be  set  aside,  whether  the 
money  was  used  to  pay  an  existing  debt, 
or,  as  claimed,  a  part  was  deposited  with 
the  genera]  funds  of  the  firm. 

It  is  contended  that  even  if  the  finding 
of  the  Circuit  Court  of  Appeals  was  correct, 
it  should  not  have  ordered  the  complaint 
to  be  dismissed,  since  the  company  itself 
only  asked  for  a  new  trial.  But  error  was 
assigned  not  only  on  the  refusal  to  set  aside 
the  verdict,  but  on  the  failure  to  enter  a 
decree  in  favor  of  the  Discount  Company. 
Tlie  facts  found  by  the  Circuit  Court  of 
Appeals  warranted  a  dismissal  of  the  com- 
plaint, and  the  decree  is  affirmed. 


584]  •MARCELINA   ROSALY,   Widow   of 
Rabainne,  Appt., 

V. 

ROBERTO  GRAHAM  Y  FRAZER. 

(See  S.  C.  Reporter's  ed.  584-591.) 

Appeal  ^  from  Porto  Rico  supreme 
court  —scope  of  review. 

1.  The  jurisdiction  of  the  Federal  Su- 
preme Court  on  an  appeal  from  the  supreme 
court  of  Porto  Rico,  which  was  governed 
by  the  act  of  April  12,  1900  (31  Stat,  at  L. 
77,  85  chap.  191),  §  35,  measuring  such 
jurisdiction  by  the  power  conferred  upon 
the  former  court  to  review  judgments  of 
the  territorial  supreme  courts,  is  confined 
to  determining  whether  the  facts  found  by 
the  supreme  court  of  Porto  Rico  support 
its  judgment,  or  whether  there  was  ma- 
terial and  prejudicial  error  in  the  admis- 
sion or  rejection  of  evidence,  manifested  by 
exceptions  duly  certified. 

[For  other  cases,  see  Appeal  and  Error,  III. 
d.  5;  4286-^4295,  4879-4888,  Id  Digest  Sup. 
Ct.  1908.] 

Appeal  -^  from    Porto    Rico    aapreme 

court  ~  statement  of  facts. 

2.  The  statement  of  facts  contained  in 
the  opinion  may  be  accepted  in  lieu  of  more 

NoTK. — On   the  appellate  jurisdiction  of 
Federal  Supreme  Court  over  Porto  Rican 
courts — see  note  to  Garrozi  ▼.  Dastas,  61  Ia 
ed.  U.  S.  369 
B7  L.  ed. 


formal  findings  on  an  appeal  to  the  Federal 
Supreme  Court  from  the  supreme  court  of 
Porto  Rico,  where  the  judgment  record  it- 
self discloses  that  such  opinion  was  made  a 
part  of  the  judgment. 

[For  other  cases,  see  Appeal  and  Error,  Y.  o. 
Id  Digest  Sup.  Ct.  1908.] 

Trial  —  findings  —  sufficiency  to  sup- 
port Judgment. 

3.  A  decree  of  the  supreme  court  of  Porto 
Rico  which  affirmed  a  decree  of  the  dis- 
trict court,  dismissing  the  bill  in  a  suit  to 
establish  plaintiff's  ownership  to  an  un- 
divided interest  in  real  property  in  the 
possession  of  defendant,  and  to  set  aside 
the  registration  in  the  name  of  defendant, 
is  supported  bv  a  finding  that  the  funda- 
mental fact  of  plaintiff's  interest  in  the 
property  at  the  time  of  her  action  aj^ainst 
defendant  had  not  been  proved,  which  is 
equivalent  to  a  negative  finding  upon  a  fact 
essential  to  the  maintenance  of  her  suit. 

[For  other  cases,  see  Trial,  XI.,  in  Digest  Bap. 
Ct  1908.] 

[No.  64.] 

Submitted  December  6,  1912.    Decided  Feb- 
ruary 24,  1913. 


APPEAL  from  the  Supreme  Court  of  Por- 
to Rico  to  review  a  decree  which  af- 
firmed a  decree  of  the  District  Court  for 
the  Judicial  District  of  Ponce,  dismissing 
the  bill  in  a  suit  to  establish  plaintiflfs 
ownership  of  an  undivided  interest  in  real 
property  in  the  possession  of  the  defend- 
ant, and  to  set  aside  registration  in  the 
name  of  the  defendant.  Affirmed. 
See  same  case  below,  16  P.  R.  R.  156, 
The  facts  are  stated  in  the  opinion. 

Mr.  Jacinto  Tezidor  submitted  the  cause 
for  appellant. 

Messrs.  Manuel  Rodriguez  Serra  and 
Charles  Hartzell  submitted  the  cause  for 
appellee. 

Mr.  Justice  Pitney  delivered  the  opinion 
of   the  court: 

This  action  was  brought  in  the  distriei 
court  for  the  judicial  district  of  Ponce,  by 
the  appellant,  against  the  respondent,  for 
the  purpose  of  establishing  her  ownership 
of  an  undivided  interest  in  certain  real  prop- 
erty in  Ponce  *of  which  the  defendant [5 8 5 
was  in  possession,  and  for  setting  aside  the 
registration  of  possession  and  of  ownership 
of  the  same  property  in  the  name  of  the 
defendant,  alleged  to  have  been  fraudulent- 
ly procured  by  him,  and  to  stand  as  a 
bar,  preventing  the  registration  of  the 
plaintiff's  alleged  undivided  interest. 

The    action    was   fully    tried   before   the 
district  court  without  i.  \mt^^  ^"^"Dl  ^%>air 
sues  raiwd  Ysy  t\ift  ^\ixa\^sr%  vdmscl^k^ 
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plaint  and  the  defendant's  answer  thereto, 
and  the  following  decision  was  rendered: 

Ponee,  P.  R.,  April  26th,  1909. 
The  question  involved  in  this  suit  is  to 
determine  the  rights  of  Dofia  Marcel  ina 
Rosalj  in  a  property  which  she,  as  a  mem- 
ber of  a  mercantile  partnership,  gave  in 
lease  to  the  defendant  in  the  year  1880. 
The  other  members  of  said  partnership  were 
relatives  of  the  plaintiff  herein.  It  seems 
that  in  the  year  1886  and  following  years, 
the  defendant  bought  the  respective  inter- 
ests of  the  several  partners,  and  it  seems, 
also,  that  he  did  not  buy  the  interest  be- 
longing to  Dofia  Marcelina,  for  the  reason 
that  she  had  lost  her  rights  to  an  interest 
in  the  property  belonging  to  said  mercantile 
partnership.  More  properly  speaking,  the 
defendant  acquired  all  the  interests  belong- 
ing to  all  such  persons  as  he  believed  to 
have  an  interest  in  the  property  referred 
to.  Twenty-three  years  have  elapsed  since 
the  year  1886.  The  plaintiff  lacks  absolute- 
ly any  means  to  show  what  was  her  interest 
in  the  properties  of  the  partnership,  and 
whether  or  not  she  had  any  interest  what- 
ever in  the  year  1886.  There  is  absolute 
lack  of  evidence  on  the  part  of  the  plaintiff. 
This  court  does  not  look  at  old  claims  with 
favor,  specially  when  the  plaintiff's  delay 
in  bringing  the  action  is  not  explained. 
Counsel  for  both  parties  have  entered  into 
a  lengthy  argument  upon  the  construction 
of  the  mortgage  law  and  other  points.  But 
the  court  does  not  make  any  decision  with 
58  6]  regard  to  *iuch  questions  at  the  present 
time.  The  most  important  matter  is  the 
absolute  want  of  evidence  on  which  to  base 
a  judgment  in  favor  of  the  plaintiff.  There- 
fore the  action  is  dismissed,  with  costs 
against  the  plaintiff. 

Martin  E.  Qill, 
Distriet  Judge. 

Judgment  having  been  rendered  accord- 
ingly, the  plaintiff  appealed  to  the  supreme 
court  of  Porto  Rico.  Thereafter  her  at- 
torneys filed  in  the  district  court  what  pur- 
ports to  be  a  full  history  of  the  proceedings 
at  the  trial.  It  is  entitled,  "SUtement  of 
Facts  and  Bill  of  Exceptions,"  and  is  certi- 
fied by  Hon.  Charles  E.  Foots  (who  suc- 
ceeded Judge  Qill  as  judge  of  the  district 
court)  to  contain  a  ''true  and  accurate 
statement  of  all  the  evidence  introduced, 
ezeeptions  taken,  and  proceedings  had,  dur- 
ing the  trial  of  this  cause  in  the  distriet 
oourt  of  Ponoe." 

The  supreme  court  of  Porto  Rico»  af- 
firmed the  judgment,  Mr.  Justice  del  Toro 
delivering  the  opinion  (16  P.  R.  R.  156), 
in  which,  after  stating  the  issues  raised  by 
the  phmdingf,  be  rewhwB  ih9  erldenos  and 


states  the  conclusions  of  the  court  thereon 
as  follows: 

"The  first  question  to  be  considered  and 
decided  is  the  following:  Did  the  plaintiff 
prove  her  title  T  She  alleged,  as  shown  by 
the  transcript  made  above,  that  she  was, 
and  has  always  been,  the  owner,  in  full 
ownership,  of  an  undivided  interest,  equiva- 
lent to  the  sum  of  $6,263.67,  in  the  total 
value  of  $27,443.67,  which  value  was  given 
to  the  estate  left  at  the  death  of  Don  Mateo 
and  Don  Luis  Rabainne  in  the  partition  pro- 
ceedings of  the  said  estate.  The  defendant 
denied  said  allegation.  And  the  evidence 
shows  the  following: 

"It  is  true  that  from  the  testamentary 
proceedings  of  Don  Mateo  and  Don  Luis 
Rabainne,  executed  before  a  notary  public 
and  recorded  in  a  notarial  protocol  on  the 
28th  of  January,  1870,  it  appears  that  the 
said  Messrs.  ^Rabainne  died,  respective- [6 8 7 
ly,  on  the  23d  of  April,  1868,  and  on  the  8th 
of  April,  1869;  that  the  former  left  as  heirs 
his  widow,  Dofia  Bernardina  Franco,  and 
his  children,  Luis,  represented  by  his 
daughter  Luisa  Rabainne  y  Rosaly;  Ramo- 
na,  represented  by  her  ohildren,  Jacobo, 
Ofelia,  and  Herminia  Lopez  y  Rabainne; 
Josef  a;  and  Hortensia;  and  the  latter,  his 
said  daughter  Luisa,  and  his  widow,  the 
plaintiff,  Marcelina  Rosaly;  that  the  prop- 
erties left  at  their  deaths  were  constituted 
by  whatever  interest  might  belong  to  them 
in  the  partnership  M.  Rabainne  6  Hijos; 
that  such  partnership  was  liquidated  by  a 
deed  executed  on  the  19th  of  January,  1870, 
by  the  heirs  and  representatives  of  both 
persons  deceased;  that  among  the  proper- 
ties belonging  to  said  partnership  there 
were  the  lot  and  building  involved  in  this 
suit,  which  were  valued  at  $9,108,  and 
steam  engines,  etc.,  valued  at  $18,335.67, 
both  items  aggregating  $27,443.67,  of  which 
$18,000  belonged  to  the  estate  of  Don  Ma- 
teo, and  $9,443.67  to  that  of  Don  Luis;  and 
that  the  inheritance  left  by  Don  Luis  was 
adjudicated  as  follows:  to  his  widow,  Dofia 
Marcelina  Rosaly,  the  plaintiff,  $6,253.67, 
in  partial  payment  of  the  properties 
brought  by  her  into  her  marriage,  which 
amounted  to  $19,030.39,  and  of  one  half  of 
the  conjugal  property  belonging  to  her; 
and  to  his  daughter  Luisa,  $3,190. 

"But  the  evidence  shows  that,  although 
the  above  is  true,  the  plaintiff  contributed 
all  the  capital  adjudicated  to  her,  to  the 
partnership  which,  under  the  firm  M. 
Rabainne  4  Hijos,  was  constituted  by  her, 
together  with  Dofia  Bernardina  Franco, 
widow  of  Rabainne,  and  Don  Jobo  Lopei, 
by  a  public  deed  executed  on  the  8th  of 
February,  1870.  Such  partnership  which  was 
to  be  engaged  in  the  same  line  of  busineta 
followed  by  the  extinguished  partnership  of 
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11  Rabainnt  6  Hijo^  constituted  by  Don 
Mateo  and  Don  Luis,  was  extended  by  public 
deeds  executed  on  the  22d  of  April,  1878, 
58  8]  and  the  7th  of  July,  1876,  and  no  *evi- 
dence  has  been  introduced  tending  to  show 
that  the  same  has  been  duly  and  finally 
liquidated,  there  being  several  circumstan- 
ces showing  that  said  partnership  contin- 
ued, although,  perhaps  in  an  irregular  man- 
ner, for  several  years  longer. 

'^e  plaintiff  claims  as  owner  of  a  cer- 
tain co-ownership,  and  the  evidence  shows 
that  she  contributed  said  co-ownership  to  a 
mercantile  partnership,  to  the  fate  of  which 
said  co-ownership  was  subject  from  that 
time.  And  the  evidence  shows  further  that 
a  balance  of  said  partnership  having  been 
made  on  the  30th  of  November,  1876,  it 
appeared  that  the  contribution  of  the  plain- 
tiff was  reduced  to  $2,478.62,  such  as  is 
shown  by  the  deed  containing  the  partition 
proceedings  of  the  properties  left  at  the 
death  of  Dofia  Bernardlna  Franco,  widow 
of  Rabainne,  executed  before  a  notary  pub- 
lic, on  the  6th  of  May,  1876,  by  the  plaintiff 
herself  and  other  persons,  and  that  there 
are  circumstances  showing  that  years  aft- 
erwards the  plaintiff  was  debtor  of  the 
partnership,  as  shown  apparently  by  the 
books  of  the  latter. 

"Such  being  the  case,  it  follows  that  the 
first  fact,  which  is  the  fundamental  fact  of 
the  complaint  filed  in  this  case,  has  not 
been  proven,  and,  consequently,  that  the 
judgment  rendered  by  the  district  court  is 
just  and  proper." 

The  numerous  exceptions  to  the  rulings 
of  the  trial  court  upon  matters  of  evidence 
were  then  reviewed,  with  the  result  of  de- 
termining that  there  was  no  legal  error 
therein. 

The  resulting  judgment  was  expressed  as 
follows : 


San  Juan,  Porto  Rico,  March  11th  1010. 

This  court  has  carefully  examined  the 
transcript  of  record  filed  in  this  case,  and 
considered  the  briefs  and  arguments  of 
counsel  for  both  sides,  and  for  the  reasons 
given  in  the  opinion  filed  herewith,  the 
court  decides  to  dismiss  the  appeal  and  to 
58  9]  affirm  the  judgment  appealed  *from, 
rendered  by  the  district  court  of  Ponce  on 
the  26th  of  AprU,  1009. 

An  appeal  having  been  taken  to  this 
oourt,  the  following  order  was  made: 

San  Juan,  Porto  Rico,  19th  of  May,  1910. 

As  the  statement  of  facts  and  bill  of  ex- 
ceptions which  was  approved  by  the  Hon. 
Charles  £.  Foote,  District  Judge  for  the 
Judicial  District  of  Ponce,  on  the  16th  of 
July,  1009,  and  which  forma  a  pari  of  tha 
57  Ij.  ed. 


record  on  the  appeal  taken  in  the  above- 
entitled  case,  was  the  statement  of  facts 
and  bill  of  exceptions  considered  and  acted 
upon  by  this  court  in  the  discussion  and 
decision  of  said  appeal,  it  is  hereby  or- 
dered that  the  same  be  used  as  statement 
of  facts  and  bil  lof  exceptions  in  this  ease, 
in  the  appeal  taken  by  the  plaintiff  herein 
to  the  Supreme  Court  of  the  United  States 
from  the  judgment  rendered  by  the  supreme 
court  of  Porto  Rico. 

Jos4  G.  Hernandez, 
Chief   Justice   of   the   Supreme   Court   of 
Porto  Rico. 


The  cause  has  been  argued  here  very 
much  at  large,  and  as  if  it  were  the  duty 
of  this  court  to  review  the  evidence  and 
reach  its  own  conclusions  of  fact  there* 
from.  This  is  a  misapprehension  of  the 
proper  function  of  this  court  in  the  premis« 
es.  At  the  time  the  appeal  was  taken  and 
the  record  made  up  §  86  of  the  act  of 
April  12,  1000,  chap.  101,  known  as  the 
Foraker  act,  was  in  force  (31  Stat,  at  L. 
77,  85,  since  superseded  by  |  244  of  the 
Judicial  Code  of  March  3,  1011,  36  Stot.  at 
L.  1167,  chap.  231,  U.  S.  Comp.  Stat.  Supp. 
1011,  p.  220),  by  which  it  was  enacted 
"that  writs  of  error  and  appeals  from  the 
final  decisions  of  the  supreme  court  of  Porto 
Rico  and  the  district  court  of  the  United 
States  shall  be  allowed  and  may  be  taken 
to  the  Supreme  Court  of  the  United  States 
in  the  same  manner  and  under  the  same 
^regulations  and  in  the  same  cases  as[590 
from  the  supreme  courts  of  the  territories 
of  the  United  States,**  etc.  Writs  of  error 
and  appeals  from  the  supreme  ecmrta  of 
the  territories  were  regulated  by  act  of 
April  7,  1874,  chap.  80,  |  2,  18  Stat,  at  L. 
27,  28,  by  which  it  was  provided:  "That 
on  appeal,  instead  of  the  evidence  at  large, 
a  statement  of  the  facts  of  the  case  in  the 
nature  of  a  special  verdict,  and  also  the 
rulings  of  the  court  on  the  admission  or 
rejection  of  evidence  when  excepted  to>  shall 
be  made  and  certified  by  the  oourt  below, 
and  transmitted  to  the  Supreme  Court,  to- 
gether with  the  transcript  of  the  proceed- 
ings and  judgment  or  decree.** 

Our  jurisdiction,  therefore,  is  confined  to 
determining  whether  the  facts  found  by  the 
supreme  court  of  Porto  Rico  support  its 
judgment,  and  whether  there  was  material 
and  prejudicial  error  in  the  admission  or 
rejection  of  evidence,  manifested  by  excep- 
tions duly  certified.  Gonzales  v.  Buist,  224 
U.  S.  126,  130,  66  L.  ed.  603,  606,  32  Sup. 
Ct.  Rep.  463;  Nielsen  v.  Steinfeld,  224  U. 
S.  634,  638,  66  L.  ed.  872,  873,  32  Sup.  Ct. 
Rep.  600;  Eagle  Min.  k  Improv.  Go.  v. 
Hamilton,  218  U.  S.  613,  616,  64  L.  ed. 
1181,  IIU,  *\  ^u^.  ^V  ^ftK^,  'CVn  ^aicevTL% 
4t  %V\ 
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fellow  y.  Cain,  09  U.  S.  610,  613,  25  L.  ed. 
421,  422;  Neslin  y.  Wells,  F.  &  Co.  104  U. 
S.  428,  429,  26  L.  ed.  802,  803;  Haws  v. 
Victoria  Copper  Min.  Co.  160  U.  S.  303, 
313,  40  L.  ed.  436,  439,  16  Sup.  Ct.  Rep. 
282;  Harrison  y.  Perea,  168  U.  S.  311,  323, 
42  L.  ed.  478,  482,  18  Sup.  Ct.  Rep.  129; 
Young  y.  Amy,  171  U.  S.  179,  183.  43  L. 
ed.  127,  128,  18  Sup.  Ct.  Rep.  802. 

An  examination  of  the  "statement  of 
facts  and  bill  of  exceptions"  shows  that  it 
contains  nothing  that  could,  by  any  stretch 
of  construction,  be  deemed  a  finding  of 
facts  in  the  nature  of  a  special  yerdict. 
In  the  absence  of  such  findings  there  is 
nothing  for  us  to  review  except  the  rulings 
upon  eyidence,  and,  in  the  absence  of  error 
in  those  rulings,  the  judgment  must  be 
affirmed.  Thompson  y.  Ferry,  180  U.  S. 
484,  46  L.  ed.  633,  21  Sup.  Ct.  Rep.  453; 
Gonzales  y.  Buist,  224  U.  S.  126,  130,  56 
L.  ed.  693,  696,  32  Sup.  Ct.  Rep.  463;  Eagle 
Min.  &  Improv.  Co.  y.  Hamilton,  218  U.  S. 
613,  616,  54  L.  ed.  1131,  1132,  31  Sup. 
Ct.  Rep.  27. 

But  since  the  judgment  record  itself  dis- 
closes that  the  opinion  delivered  by  Mr. 
Justice  del  Toro  was  made  a  part  of  the 
judgment,  we  may,  for  present  purposes, 
591]  ^accept  the  statement  of  facts  con- 
tained in  that  opinion  in  lieu  of  more  formal 
findings. 

The  essential  facts,  as  recited  in  the 
opinion,  may  be  summarized  as  follows: 
That  prior  to  the  year  1868,  Don  Mateo 
Rabainne  and  his  son,  Don  Luis  Rabainne, 
as  partners  in  the  name  of  M.  Rabainne  6 
Hi  JOB,  were  the  owners  of  the  property  in 
question;  that  Don  Mateo  died  April  23, 
1868,  and  Don  Luis  died  April  8,  1869; 
that  the  partnership  was  liquidated  by  deed 
executed  January  29,  1870,  by  the  heirs  and 
representatives  of  the  deceased  partners; 
that  in  the  liquidation  a  certain  part  of 
the  interest  of  Don  Luis  was  found  to  be- 
long to  his  widow,  the  present  plaintiff  and 
appellant;  that  she,  together  with  the 
widow  of  Don  Mateo,  and  with  Don  Jobo 
Lopez,  son-in-law  of  the  latter,  entered  into 
a  new  partnership  to  continue  the  former 
business,  under  the  firm  name  of  M.  Ra- 
bainne 4  Hijos,  to  which  partnership  the 
plaintiff  contributed  all  her  interest  in  the 
property  in  question;  that  the  plaintiff's 
interest  in  the  firm  was  subsequently  re- 
duced by  withdrawals  of  capital,  and  finally 
extinguished,  so  that  she  became  a  debtor 
of  the  partnership.  Therefore  the  supreme 
court  held  that  the  fundamental  fact  of  the 
plaintiff's  interest  in  the  property  at  the 
time  of  her  action  against  the  defendant 
had  not  been  proven.  This  is  equivalent 
to  M  iM^tive  finding  upon  a  fact  essential 
to  the  mmJateDBnoe  of  ber  Buit,  and  it»  of 
0S0 


course,  supports  the  judgment  affirming  tht 
judgment  of  the  district  court  that  dis- 
missed the  action. 

There  remains  only  the  question  whether 
prejudicial  error  was  committed  by  the 
trial  court  respecting  the  admission  or  ex- 
clusion of  evidence.  There  are  numerous 
exceptions,  with  assignments  of  error  based 
thereon.  They  have  been  examined,  with- 
out finding  substantial  error  in  the  rulings 
complained  of.  They  do  not  merit  detailed 
discussion  here. 

Judgment  affirmed. 


•WILLIAM  A.  ENSIGN,  Plff.  in  Err.,[5»l 

y. 

COMMONWEALTH  OF  PENNSYLVANIA. 

(No.  123.) 


CHARLES  A.  ENSIGN,  Plff.  in  Err., 

v. 

COMMONWEALTH  OF  PENNSYLVANIA. 

(No.  124.) 

(See  S.  C.  Reporter*s  ed.  502-601.) 

Constitutional  law  »  applicability  of 
Federal  Constitution  to  states  »  priv- 
ilege against  self-crlminntion. 

1.  The  governments  of  the  several  states, 
or  their  judicial  establishments,  are  not 
obliged  to  accord  the  privilege  against  self- 
crimination  afforded  by  U.  S.  Const.,  5th 
Amend.,  but  this  Amendment  regulates  the 
procedure  of  the  Federal  courts  only. 
[For  other  cases,  see  ConstltutioDal  Law,  IL  b, 

in  Digest  Sup.  Ct.  1908.] 

Witnesses  —  privilege  —  bankrupt's 
schedule  and  books. 

2.  The  protection  alTorded  a  bankrupt  un* 
der  the  bankrupt  act  of  July  !,  1898  (30 
Stat,  at  L.  544,  chap.  541,  U.  S.  Comp. 
Stat.  1901,  p.  3418),  §  7,  cl.  9,  against 
the  offering  in  evidence  against  him  in 
any  criminal  proceeding  of  any  testimony 
given  by  him,  extends  only  to  the  testi- 
mony given  by  the  bankrupt  upon  his  ex- 
amination under  that  clause  of  the  section, 
and    does    not    render    inadmissible    on    a 

Note. — As  to  admissibility  of  schedules 
filed  in  a  Federal  bankruptcy  proceeding  in 
a  prosecution  against  a  bankrupt  for  con- 
cealment of  property — see  note  to  Johnson 
V.  United  States,  18  LuR.A.(N.S.)    1194. 

On  the  compulsory  deposit  of  bankrupt's 
books  with  receiver  or  trustee  as  infringing 
privilege  against  self-incrimination — see 
note  to  Re  Harris,  55  L.  ed.  U.  S.  732. 

On  statutes  prohibiting  use  of  self- in- 
criminating testimony  against  the  witness — 
see  notes  to  Re  Buskett.  14  L.R.A.  407: 
United  States  v.  James,  26  L.R.A.  418,  and 
Interstate  Commerce  Commission  v.  Baird, 
48  L.  ed.  U.  S.  8G0. 

On  the  constitutional  protection  against 
self-crimination — see  note  to  Levy  v.  Su- 
perior Ct.  29  L.R.A.  811. 

227  U.  8. 
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orimiDa]  proaeeution  the  schedules  filed  bj  United  Statei  t.  Chunbera,  18S  Fed.  10f!>, 

him  in  the  bankTuptcy  proceedings,  or  the  13  Am.  Bankr.  Rep.  708;  JohMon  t.  United 

testimony   of   an   expert   accountint,   based  states,  18  L.R.A.(N.S.)    1194,  SB  C,   C.  A. 

upon  fto  examination  of  hiB  books  which  he  gog,  183  Fed.  30;   Cohen  y.  United  8t>tea, 

had  turned  over  to  the  trustee,  an   r    r-     i     in    nn   ir.^    7ik     d,..».ii   . 

[for  olhtr  ants,  lee  Wllnewet.  V.  e.  In  Dlmrt  ^^    ^-   C-    A.-35,    ITO   Fed.   716;    Burrell   V. 

Sup.  CI.  I0OS.1  Montana,  1B4  U.  S.  672,  48  L.  ed.  1122,  24 

Sup.  Ct.  Rep.  7B7. 

[Noa.  123  and  124.]  '^             *^ 

Ur.  W.   Pitt  Glfford  argued  the  eanie, 

Argued  January  20,  J913.     Decided  Febru-  and,  with  Messrs.  J.  Orin  Wait  and  0.  P. 

ary  24,  1013.  Gossiter,  Died  a  brief  for  defendant  In  er- 

TWO  WRITS  OF  ERROR  to  the  Supreme  Generally  epesiking,  and  in  the  abtenM  rf 

Court  of  the  State  of  Pennsylvania  to  statutory  regulation   on   the  subject,  teiti- 

revien  jndgmeiits  which  affirmed  judgments  mony   and  written   statements,   voluntarily 

«f  the  Superior  Court  affirming  convictions  given  or  made  by  a  party  or  witness  in  a 

in   the   Court  of  Quarter   Sessions   of   Erie  judicial  proceeding,  are,  as  admissions  and 

County   in  that  state  of  the  ofTense  of  re-  confessions,  competent  against  him  on  tlia 

ceiving   of   deposits   by    insolvent   bankers,  trial   of   any   issue   in  a   criminal   ease,   to 

Afllminl.  which   they   are   pertinent;   and   statements 

See   Bttme   case   below   in   superior  court,  made  by  a  party  in  a  judicial  inquiry  are 

^0    Pa.    Super     Ct.    157.    163;    in   supreme  considered  voluntary,  if  he  might  have  ob- 

court.  228  Pa.  400,  77  Atl.  657.  jectcd  to  answering  on  the  ground  that  it 

The  facts  are  stated  in  the  opinion.  would  incriminate  him,  and  failed  to  do  so, 

Mr.  John  n.   Brooks  argued  the  cause,  Wharton,  Crim.  Ev.  S  884;  1  Roscoe,  Crim. 

-nd.  with   Mr.   Charles  H.  English,  filed  a  ^v.  8th  ed.  82,  245;   1  Greenl.  E»    g  825j 

lirirf  for  plaintilTa  in  error-  Williams  r.  Com.  29  Pa.  102;   Bendriekson 

As  a  matter  ot  justice  to  the  bankrupt,  and  '■   P™P'«-   ■<>  N.  Y.   13.  61   Am.  Dec.  721; 

niso  for  the  interests  of  creditors,  he  should  '^™-  '■  Reynolds.  122  Mass.  4S4;  Vermont 


\>e  encourage<l  to  testify  freely  ii 


Duncan,    4     L.R.A.(N.S.)     1144,    note; 


ination;   but  be  would  have  no   encourage-  P^P'*  '■  Sieger,  100  Cal.  3S2.  34  Pae.  B20; 

went  thereto  if.  on  being  prosecuted  for  an  P^^Pl^  '■  Arriold.  40  Mich.  710,  3  Am.  Crim. 

offense,   he   could  not  undertake  to  absolve  «^P-  ''^-   Abbott  v.  People.  78   N.  Y.  602; 

fcimself  by  his  oun  testimony,  except  at  the  '■'°'^-  '■  Doughty,  139  Pa.  383,  21  Atl.  228, 

.-isk  of  being  tripped  or  embarrassed  by  what  ^om.  t.  House.  8  Pa.  Super.  Ct.  92;  BnrreH 

he  had  previously  sworn  to.  "■  Montana,  194  U.  B.  572, 48  L.  ed.  1122,  24 

Jacobs  V.  United  States,  88  C.  C.  A.  5S4,  ^up.  Ct  Rep,  787. 
Ifl]   Fed.  694.  ■*   written    statement    of   the   defendant, 

Any   compulsory   discovery   extorting  the  "^™  prepared  deliberately  and  seriously,  U 

party's  oath,  or  compelling  the  production  of  ""'  ""'?  "^niissiblc  in  evidence  against  him. 

liis  private  books  and  papers,  to  convict  him  l"'*  '"  °^  weight  proportioned  to  iU  perti- 

of  crime,  or  to  forfeit  bis  property,  is  con-  nency. 

trary   to   the   principles   of   a   free   govern-        Wharton,   Crim.    Ev.    8th   ed.    |   M3i    1 

went.     It  is  abhorrent  to  the  instincts  of  an  Greenl.  Et.  Lewis's  ed.  g  ZIS. 
Englishman;  it  is  abhorrent  to  the  instincts        Bankrupts  situated  as  these  plaintiffs  la 

of  an  American.    It  may  suit  the  purpose  of  "">^  *"*  '"'«''*  ''»'"  refused  to  answer,  on 

despotic  power,  but  it  cannot  abide  the  pure  **>*  ground  of  self-incrimination, 
•tmosphcre  of  political  liberty  and  personal        Counsclman  v.  Hitchcock.  142  U.  S.  647,  SS 

freedom.  '-  '^-  "l".  3  Inters.  Com.  Rep.  818.  12  Sup, 

Bojd  V.  United  SUles.  IIB  U.  S.  635,  29  ^*-  R^P-  ^^S;   Re  Nachman,  8  Am.  Bankr. 

L.  ed.  752,  6  Sup.  Ct.  Rep.  524.  ■'PP-  '8";   R*  Feldstein,  4  Am.  Bankr.  Hep. 

The    use   before   the   grand   jury    of    the  321 ;  Re  Walsh,  4  Am.  Bankr.  Rep.  893;  Re 

schedules  of  an   involuntary  bankrupt  upon  Hfxchel,  7  Am.  Bankr.  Rep.  207;  Re  Sher*. 

the   consideration   of   which    an    indictment  "  Am.   Bankr.  Rep.  552;   Re  Smith,  7  Am. 

against  him  under  %  2B  of  the  bankrupt  act.  Bankr.  Rep.  213;  Re  Ranter.  9  Am.  Bankr. 

of  fraudulent  concealment  of  property,  was  ^T-   '"4.   117   Fed.   350;    United   States   t. 

(wind,   is  an  invasion  of  his  constitutional  "^oldatein.  132  Fed.  789,  12  Am.  Bankr,  Rep. 

rights.  ~^S  '  R^  Glaasner,  S.  t  Co,  S  Am.  Bankr,  Rep. 

United  States  v.  Chambers.  135  Fed.  1023,  '8*- 
13  Am.  Bankr.  Rep.  708.  ''"'i*  defendants  might  have  objected  to  an- 

Congress    intended    that    the    bankrupt's  swcring  the  questions  before  the  referee  in 

schedules    and    books    should    not    be    used  bankruptcy,   on   the  ground   that   it  would 

against  the  one  tiling  them  in  a  anhsequent  incriminate  them,  but  they  did  not.    'ni«i 

triminal  prosecution.  might  hkv«  leluMA  tQ  fi\«M^uA.v^«a,'Q.'9a&*Qt>» 
•7  L.  ed.  «\« 
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gromid  thftt  information  therein  contained 
might  be  used  againft  them  precisely  as  it 
has  been  used  in  this  case,  but  they  did  not. 
They  might  have  refused  to  give  up  the 
custody  of  their  books,  on  the  ground  that 
as  bankers  they  were  liable  to  prosecution 
under  the  Pennsylvania  act  of  1889,  P.  L. 
146,  and  that  the  books  might  incriminate 
them. 

Re  Hess,  134  Fed.  100,  14  Am.  Bankr. 
Rep.  560. 

While  upon  an  application  to  compel  a 
bankrupt  to  produce  his  books  and  deliver 
them  to  his  trustee;  the  plea  of  constitu- 
tional privil^e  must  prevail,  yet  he  should 
be  required  to  bring  the  books  and  papers 
which  he  alleges  contained  incriminating  evi- 
dence before  either  the  court  or  the  referee  in 
bankruptcy,  and  if  it  appears  that  his  plea 
is  well  founded,  the  court  can  make  such 
order  as  will  fully  protect  him  from  discov- 
ery of  such  evidence,  and  if  possible  enable 
the  trustee  to  obtain  such  information  as 
is  necessary  and  indispensable  in  the  set- 
tlement of  the  estate. 

Re  Hark  Bros.  186  Fed.  086,  14  Am. 
Bankr.  Rep.  624;  Re  Harris,  164  Fed.  202, 
20  Am.  Bankr.  Rep.  Oil. 

But  they  offered  no  such  objection; 
dearly,  therefore,  their  acts  in  filing  their 
schedules  and  delivering  the  books  of  ac- 
count were  voluntary;  they  could  not  there- 
after set  up  the  protection  of  the  Constitu- 
tion, either  Federal  or  state,  which  they 
had  so  unequivocally  waived. 

Tucker  v.  United  States,  161  U.  S.  164, 
38  L.  ed.  112,  14  Sup.  Ct.  Rep.  200. 

If  freely  given  once,  the  evidence  may,  of 
course,  be  used  thereaiter;  for  the  privilege 
is  purely  personal  and  may  be  waived. 

Re  Tracy  &  Co.  23  Am.  Bankr.  Rep.  438. 

A  bankrupt  cannot  be  punished  for  con- 
tempt for  refusal  to  answer  incriminating 
questions,  which  related  to  the  disposal  of 
property  which  it  was  claimed  he  had  con- 
cealed in  fraud  of  creditors. 

Re  George  P.  Rosser,  2  Am.  Bankr.  Rep. 
746;  Re  Ranter,  117  Fed.  366,  0  Am.  Bankr. 
Rep.  104. 

The  time  to  claim  the  privilege  is  when 
the  testimony  is  offered  or  book  or  document 
is  sbout  to  be  inspected;  and  if  not  then 
daimed,  it  is  waived. 

Remington,  Bankr.  §  1661;  Re  Tracy  & 
Co.  23  Am.  Bankr.  Rep.  438;  Burrell  v. 
Montana,  104  U.  S.  672,  48  L.  ed.  1122,  24 
Sup.  Ct  Rep.  787. 

A  witness  who  voluntarily  testifies  can- 
not resist  the  effect  of  the  testimony  by 
claiming  that  he  could  not  have  been  com- 
pelled to  give  it.  The  time  to  avail  of  a 
statutory  or  constitutional  protection  is 
wAea  the  testimony  is  offered.  The  use  of 
mimtemeatM  conMned  in  them  fchedulet.  re- 


garding their  financial  condition,  thus  vol- 
untarily obtained,  is  no  more  of  an  inva- 
sion of  their  rights  than  the  production  of 
letters  which  they  might  have  written,  or 
conversations  which  they  had,  or  testimony 
which  they  might  have  given  in  a  civil 
suit  prior  to  the  criminal  prosecution,  con- 
cerning their  financial  condition.  To  ex- 
clude one  would  be  as  reasonable  as  to  ex- 
clude the  others. 

Kerrch  Bros.  t.  United  States,  06  a  C.  A. 
258,  171  Fed.  366. 

On  the  trial  of  an  involuntary  bankrupt 
for  conspiracy  to  conceal  property  from  his 
trustee,  it  is  not  error  to  admit  in  evideuce, 
over  defendant's  objection  and  claim  of  priv- 
ilege, his  books  of  account,  which  had  been 
taken  possession  of  by  a  receiver  appointed 
by  the  bankruptcy  court. 

United  States  v.  Halstead,  27  Am.  Bankr. 
Rep.  302. 

The  use  before  a  grand  jury  of  books, 
papers,  and  records  of  a  bankrupt  which 
had  been  taken  charge  of  by  a  receiver  in 
bankruptcy  pursuant  to  an  order  of  the 
bankruptcy  court,  and  which  contain  the 
record  and  accounts  with  respect  to  the 
matters  charged  in  an  indictment  against 
the  bankrupt,  is  no  violation  of  the  Fifth 
Amendment  to  the  United  States  Constitu- 
tion, providing  that  no  person  shall  be  com- 
pelled in  any  criminal  case  to  be  a  witness 
against  himself. 

Re  Tracy  &  Co.  23  Am.  Bankr.  Rep.  438. 

Where  a  bankrupt,  without  protest  or 
claim  of  constitutionid  privilege,  surrenders 
his  books  of  account  to  the  receiver  in 
bankruptcy,  he  waives  any  privilege  against 
self-incrimination  under  the  Federal  Con- 
stitution, so  far  as  his  books  are  concerned, 
and  the  trustee  in  bankruptcy  may  prop- 
erly permit  a  state  prosecuting  officer  to 
make  use  of  the  bankrupt's  books  of  ac~ 
count  which  he  had  voluntarily  surrendered 
to  the  receiver,  in  a  criminal  prosecution 
against  the  bankrupt. 

SUte  V.  Strait,  04  Minn.  384,  102  N.  W. 
013;  United  States  v.  Chambers,  13  Am. 
Bankr.  Rep.  708,  note. 

The  cases  cited  by  appellants  from  vari- 
ous Federal  courts,  as  authority  for  refusal 
to  admit  schedules  in  bankruptcy  in  a  crim- 
inal prosecution,  have  no  application  here, 
being  founded  upon  |  860  of  the  Revised 
Statutes,  and  not  upon  the  provisions  of  the 
bankruptcy  act. 

Johnson  v.  United  SUtes,  18  L.RJk.(N.S.) 
1104,  163  Fed.  30,  20  Am.  Bankr.  Rep.  724; 
United  States  v.  Chambers,  13  Am.  Bankr. 
Rep.  708,  and  note;  Cohen  v.  United  States, 
06  G.  G.  A.  35, 170  Fed.  715;  Collier,  Bankr. 
0th  ed.  245. 

The  authorities  confine  testimony  to  oral 
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evidence,  or  define  it  as  tbe  statement  made 
by  a  witness  under  oath  or  afllrmation. 

BouYier's  Law  Diet.;  28  Am.  &  Eng.  Enc. 
Law,  111. 

Bankruptcy  schedules  are  pleadings  rather 
than  testimony. 

Johnson  ▼.  United  States,  20  Am.  Bankr. 
Rep.  724. 

Mr.  Justice  Pitney  delivered  the  opinion 
of  the  court: 

There  are  two  writs  of  error,  hut  a  single 
record.  The  plaintiffs  in  error  were  joint- 
ly indicted  in  the  court  of  quarter  sessions 
of  Erie  county,  Pennsylvania,  under  an  act 
of  May  9,  1889  (P.  L.  1889,  p.  145),  "re- 
lating to  the  receiving  of  deposits  by  in- 
solvent bankers,  etc.,  defining  the  offense,  and 
597] providing  a  punishment  therefor."  *It 
appears  that  they  were  engaged  together 
in  business  as  private  bankers  in  the  bor- 
ough of  North  East,  Pennsylvania,  for  a 
long  time  prior  to  February  12,  1908;  that 
on  that  day  they  received  from  the  prose- 
cuting witness  a  deposit  of  $1,000;  that 
on  the  16th  of  February  they  dosed  their 
banking  house,  and  on  the  17th  made  an 
assignment  for  the  benefit  of  their  credit- 
ors; that  they  were  shortly  thereafter 
thrown  into  involuntary  bankruptcy,  and 
schedules  were  filed  by  them  in  the  bank- 
ruptcy proceeding.  The  receipt  of  the  de- 
posit of  February  12th  was  made  the  basis 
of  the  indictment. 

Upon  the  trial,  the  commonwealth  offered 
in  evidence,  and  the  court  admitted,  against 
the  objection  of  the  defendants,  the  sched- 
ules filed  by  them  in  the  bankruptcy  pro- 
ceeding, and  the  testimony  of  an  expert  ac- 
countant, based  upon  an  examination  of 
their  banking  books,  which  they  had  turned 
over  to  the  trustee.  The  trial  court,  and, 
on  successive  appeals,  the  superior  court  and 
the  supreme  court  of  Pennsylvania  (40  Pa. 
Super.  Ct.  167,  163;  228  Pa.  400,  77  Atl. 
657 ) ,  overruled  the  contentions  of  the  plain- 
tiffs in  error  that  their  rights  under  the 
Constitution  and  laws  of  the  United  States 
were  infringed  by  the  admission  of  the  evi- 
dence referred  to,  and  so  they  bring  the  case 
here. 

Article  6  of  Amendments  to  the  Federal 
Constitution  is  invoked,  which  provides 
{inter  aiia) — ^"No  person  .  .  .  shall  be 
compelled  in  any  criminal  case  to  be  a  wit- 
ness against  himself."  But,  as  has  been 
often  reiterated,  this  amendment  is  not  ob- 
ligatory upon  the  governments  of  the  sev- 
eral states  or  their  judicial  establishments, 
and  regulates  the  procedure  of  the  Federal 
courts  only.  Barron  v.  Baltimore,  7  Pet. 
243,  8  L.  ed.  672;  Spies  v.  Hlinois,  123  U.  S. 
131,  166,  31  L.  ed.  80,  86,  8  Sup.  Ct.  Rep. 
21,  22;  Brown  T.  Now  Jerscty,  175  U.  a 
37  L.  04* 


172,  44  L.  ed.  119,  20  Sup.  Ot.  Bif.  H; 
Barrington  v.  Missouri,  205  U.  8.  49S,  51  iL 
ed.  890,  27  Sup.  Ct.  Rep.  582;  Twiniog  T. 
New  Jersey,  211  0.  S.  78,  98,  58  L.  ed.  97» 
103,  29  Sup.  Ct.  Rep.  14. 

We  are  referred  to  a  similar  prohibition  ia 
art.  I.,  §  9,  of  *the  Constitution  of  Penn-[598 
sylvania;  but,  even  if  the  trial  of  the  plain* 
tiffs  in  error  proceeded  in  disregard  of  this 
provision,  no  Federal  right  was  thereby  in* 
fringed. 

The  only  debatable  question  is  that  which 
is  based  upon  the  provisions  of  |  7  of  the 
Federal  bankruptcy  act  of  July  1,  1898 
(chap.  641,  §  7;  30  SUt.  at  L.  544,  548, 
U.  S.  Comp.  Stat.  1901,  pp.  8418,  8424), 
which  reads  as  follows: 

"Duties  of  bankrupts. — a.  The  bankrupt 
shall  (1)  attend  the  first  meeting  of  his 
creditors,  if  directed  by  the  court  or  a 
judge  thereof  to  do  so,  and  the  hearing  up- 
on his  application  for  a  discharge,  if  filed; 
(2)  comply  with  all  lawful  orders  of  ths 
court;  (3)  examine  the  correctness  of  all 
proofs  of  claims  filed  against  his  estate; 
(4)  execute  and  deliver  such  papers  as 
shall  be  ordered  by  the  court;  (5)  execute 
to  his  trustee  transfers  of  all  his  property 
in  foreign  countries;  (6)  immediately  in* 
form  his  trustee  of  any  attempt,  by  his 
creditors  or  other  persons,  to  evade  the 
provisions  of  this  act,  coming  to  his  knowl* 
edge;  (7)  in  ease  of  any  person  having  to 
his  Icnowledge  proved  a  false  claim  against 
his  estate,  disclose  that  fact  immediately 
to  his  trustee;  (8)  prepare,  make  oath  to, 
and  file  in  the  court  within  ten  days  un* 
less  further  time  is  granted,  after  the  ad- 
judication, if  any  involuntary  bankrupt,  and 
with  the  petition,  if  a  voluntary  bankrupt, 
a  schedule  of  his  property,  showing  the 
amount  and  kind  of  property,  the  location 
thereof,  its  money  value  in  detail,  and  a  list 
of  his  creditors,  showing  their  residences, 
if  known ;  if  unknown,  that  fact  to  be  stat* 
ed,  the  amounts  due  each  of  them,  the  con- 
sideration thereof,  the  security  held  by 
them,  if  any,  and  a  claim  for  such  exemp* 
tions  as  he  may  be  entitled  to,  all  in  tripli* 
cate,  one  copy  of  each  for  the  clerk,  one  for 
the  referee,  and  one  for  the  trustee;  and 
(9)  when  present  at  the  first  meeting  of 
his  creditors,  and  at  such  other  times  as 
the  court  shall  order,  submit  to  an  exam- 
ination concerning  the  conducting  of  his 
business,  the  cause  of  his  bankruptcy,  his 
dealings  with  his  creditors  *and  other [59 9 
persons,  the  amount,  kind,  and  whereabouts 
of  his  property,  and,  in  addition,  all  matters 
which  may  affect  the  administration  and 
settlement  of  his  estate;  but  no  testimony 
given  by  him  shall  be  offered  in  evidence 
sgainst  him  in  any  criminal  ^tQ(QMilV&%\ 
Provided,  \io^cv«tt  \2baX  V%  i^i^  ^Sk^Wi^  'cat 
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faired  to  attend  a  meeting  of  his  erediton, 
or  at  or  for  an  examination  at  a  place 
more  than  one  hundred  and  fifty  miles  dis- 
tant from  his  home  or  principal  place  of 
business,  or  to  examine  claims  except  when 
presented  to  him,  unless  ordered  by  the 
court,  or  a  judge  thereof,  for  cause  shown, 
and  the  bankrupt  shall  be  paid  his  actual 
expenses  from  the  estate  when  examined  or 
required  to  attend  at  any  place  other  than 
the  city,  town,  or  Tillage  of  his  residence." 

The  reliance  of  the  plaintiffs  in  error, 
of  course,  is  upon  that  part  of  clause  9  of 
the  section  which  declares — ''but  no  testi- 
mony given  by  him  shall  be  offered  in  evi- 
dence against  him  in  any  criminal  proceed- 
ing." It  is  insisted  that,  in  accordance 
with  the  spirit  of  the  6th  Amendment,  this 
should  be  construed  as  applying  te  the 
schedule  required  te  be  prepared,  sworn 
to,  and  filed  by  the  bankrupt  under 
the  provisions  of  the  8th  clause.  But 
as  a  matter  of  mere  interpretetion,  we 
deem  it  clear  that  it  is  only  the  tes- 
timony given  upon  the  examination  of 
the  bankrupt  under  clause  9  that  is  pro- 
hibited from  being  offered  in  evidence 
against  him  in  a  criminal  proceeding.  The 
schedule  referred  te  in  the  8th  clause,  and 
the  oath  of  the  bankrupt  verifying  it,  are 
to  be  "filed  in  court,"  and,  therefore,  are, 
of  course,  to  be  in  writing.  The  word  "tes- 
timony" more  properly  refers  to  oral  evi- 
dence. It  was  reasonable  for  Congress  to 
make  a  distinction  between  the  schedule, 
which  may  presumably  be  prepared  at  lei- 
sure and  scrutinized  by  the  bankrupt  with 
care  before  he  verifies  it,  and  the  testimony 
that  he  is  to  give  when  he  submits  to  an 
examination  at  a  meeting  of  creditors  or 
at  other  times  pursuant  to  the  order  of  the 
609]court, — a  proceeding  *more  or  less  un- 
friendly and  inquisitorial,  as  well  as  sum- 
mary, and  in  which  it  may  be  presumed  that 
even  an  honest  bankrupt  might,  through  con- 
fusion or  want  of  caution,  **•  betrayed  into 
making  admissions  that  he  would  not  delib- 
erately make.  Full  effect  can  be  given  to 
the  clause,  "but  no  testimony  given  by  him 
shall  be  offered  in  evidence  against  him  in 
any  criminal  proceeding,"  by  confining  it 
to  the  testimony  given  under  clause  9, 
to  which  the  words  in  question  are  imme- 
diately subjoined.  And  we  think  that  prop- 
er interpretation  requires  their  effect  to  be 
thus  limited. 

We  are  referred  to  Johnson  v.  United 
Stotes,  18  L.R.A.(NJ3.)  1194, 89  C.  C.  A.  608, 
168  Fed.  30,  and  Cohen  v.  United  Stetes,  96 
C.  G.  A.  36,  170  Fed.  716.  But  these  were 
both  prosecutions  in  the  Federal  courte  on 
indietmente  for  fraudulently  concealing 
property  belonging  to  the  bankrupt's  estete; 
Mnd  ib0  deeUiim  in  meh  eM6  waa  retted 


upon  I  860,  Rev.  Stet  (U.  8.  Comp.  SUt. 
1901,  p.  661),  which  declares  that  "no 
pleading  of  a  party,  nor  any  discovery  or 
evidence  obtained  from  a  party  or  witness 
by  means  of  a  judicial  proceeding  in  this 
or  any  foreign  country,  shall  be  given  in 
evidence,  or  in  any  manner  used  against 
him  or  his  property  or  estate,  in  any  court 
of  the  United  States,  in  any  criminal  pro- 
ceeding, or  for  the  enforcement  of  any 
penalty  or  forfeiture;  provided,  that  this 
section  shall  not  exempt  any  party  or  wit- 
ness from  prosecution  and  punishment  for 
perjury  committed  in  discovering  or  testify- 
ing as  aforesaid."  This  section  (since  re- 
pealed by  act  of  May  7,  1910,  chap.  216, 
36  Stat,  at  L.  352,  U.  8.  Comp.  Stat.  Supp. 
1911,  p.  272)  was  in  force  at  the  time  of  the 
trial  of  plaintiffs  in  error;  but  by  its  own 
terms  it  is  limited  to  criminal  proceedings 
"in  any  court  of  the  United  States,"  and 
constitutes  no  limitation  upon  the  proced- 
ure of  the  state  courte. 

For  the  reasons  given,  it  seems  to  ua 
clear  that  the  plaintiffs  in  error  were  not 
entitled  to  have  the  bankruptcy  schedules 
excluded  from  evidence,  because  those  sched- 
ules *were  not  within  the  description [601 
of  "testimony"  in  the  clause  quoted  from  | 
7  of  the  bankruptcy  act. 

And  for  like  reasons,  the  evidence  show- 
ing the  results  of  an  expert  examination 
of  the  books  of  the  bankers  was  also  ad- 
missible. 

This  conclusion  renders  it  unnecessary 
for  us  to  consider  whether  the  prohibition 
with  which  we  have  dealt,  that  "no  testi- 
mony given  by  him  shall  be  offered  in  evi- 
dence against  him  in  any  criminal  proceed- 
ing," is  not  limited  to  criminal  proceedings 
in  the  Federal  courte;  and  upon  this  quea 
tion  we  express  no  opinion. 

Judgmente  affirmed. 


SOUTHERN  PACIFIC  COMPANY.  Plff.  in 

Err., 

V. 

MARY  R.  SCHUYLER  and  Rhea  Schuyler, 
Edward  Schuyler,  Vera  Schuyler,  and 
Dorothy  Schuyler,  Infante,  by  Their 
Guardian  ad  Litem, 

(See  S.  C.  Reporter's  ed.  601-613.) 

Error  to  state  court  ^  review  of  facts. 

1.  The  evidence  in  the  record  on  a  writ 
of  error  bringing  up  for  review  a  judgment 

Note. — On  what  questions  the  Federal 
Supreme  Court  will  consider  in  reviewing 
the  judgmente  of  state  courte — see  note  to 
Missouri  ex  rel.  Hill  v.  Dockery,  63  L.R.A. 
671. 

At  to  iviiew  of  questions  of  fact  on  writ 

%\1  \I.  «. 


1912. 
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of  a  state  court  in  an  action  against  a  car- 
rier for  the  death  of  an  employee  in  the 
railway  mail  service,  who  was  not  at  the 
time  on  duty,  in  which  the  carrier  claimed 
the  benefit  of  the  prohibitions  of  the  Hep- 
burn act  of  June  29,  1906  (34  Stat,  at  L. 
584,  chap.  3591,  U.  S.  Comp.  Stat.  Supp. 
1911,  p.  1286),  against  free  transportation, 
will  be  examined  by  the  Federal  Supreme 
Court  to  the  extent  necessary  to  determine 
whether  there  is  support  for  the  finding 
that  the  decedent  was  accepted  by  the  car- 
rier as  a  gratuitous  passenger,  upon  which 
the  state  court  rested  its  conclusion  that 
he  was  entitled  to  the  protection  of  the 
local  law,  irrespective  of  any  Federal  ques- 
tion. 

[For  other  caseB.  see  Appeal  and  Error,  1436- 
1445.  in  Digest  Sup.  Ct.  1908.] 

Carriers  ~  gratuitous  passenger  »  rail- 
way mail  clerk  off  duty. 

2.  An  employee  in  the  railway  mail  serv- 


ice who,  in  good  faith  and  with  the  eonMat 
of  the  carrier,  accepts  when  off  duty  a  free 
passage  in  interstate  transportation,  doee 
not  forfeit  his  right  to  the  benefit  of  a  rale 
of  the  local  law  which  charges  a  carrier 
with  the  duty  to  exercise  care  for  the  safety 
of  gratuitous  passengers  because  his  gra- 
tuitous carriage  may  have  been  forbidden 
by  the  Hepburn  act  of  June  29,  1906,  since 
that  statute  itself  fixed  the  penalty  for  vio- 
lations of  its  prohibitions  by  declaring  that 
the  carrier  and  passenger  shall,  in  such 
cases,  be  deemed  guilty  of  a  misdemeanor, 

Funishable  by  fine. 
For   other   cases,   see   Carriers,   II.  a,  2,   In 
Digest  Sup.  Ct.  1908.] 

[No.  143.] 

Argued  and  submitted  January  23,   1913. 
Decided  February  24,  1913. 


of  error  to  a  state  court — see  note  to  Smiley 
V.  Kansas,  49  L.  ed.  U.  S.  646. 

Liability  of  carrier  to  passenger  traveling 
on  pass  or  contract  for  gratuitous  car- 
riage forbidden  by  law. 

So  far  as  the  rights  of  persons  receiving 
free  interstate  transportation  contrary  to 
the  provisions  of  the  Federal  statutes  regu- 
lating interstate  traffic  are  concerned,  the 
Question  seems  only  to  have  arisen,  aside 
rom  Southern  P.  Co.  v.  Schutleb,  in 
Duncan  v.  Maine  C.  R.  Co.  113  Fed.  608, 
where  the  court  said:  "In  the  present  suit 
the  plaintiff  could  not  show  that  he  was 
legally  on  the  defendant's  train,  without  ex- 
hibiting his  pass  in  his  pleadings  or  in  his 
proofs.  No  exoneration  or  contribution  be- 
tween joint  tort  feasors,  or  between  persons 
who  have  agreed  together  in  violation  of 
(aw,  can  arise  out  of  the  joint  tort  or  the 
subject-matter  of  the  agreement.  But  the 
case  takes  on  even  a  more  concrete  aspect. 
Kejectin^^  the  pass  as  void,  the  plaintiff  puts 
himself  in  the  position  of  one  who  was  on 
the  train  of  the  defendant  without  its  per- 
mission, and  without  intention  of  paying 
the  fare  which  would  entitle  him  to  be  re- 
garded as  a  passenger.  The  consequence, 
therefore,  of  the  plaintiff  putting  himself  in 
that  position,  is  to  leave  him  as  an  unau- 
thorized intruder,  and  to  place  him  outside 
of  those  rules  of  law  which  give  protection 
against  the  mere  negligence  of  the  servants 
of  a  common  carrier." 

Decisions  under  state  laws  relating  to 
gratuitous  carriage  are  in  accord  with 
Southern  P.  Co.  v.  Schuyler. 

Thus,  in  Buffalo,  P.  A  W.  R.  Co.  v. 
O'Hara,  3  Penny  p.  190,  the  plaintiff  was 
injured  while  riding  on  an  employee's  pass 
which  the  carrier  contended  on  the  trial  was 
issued  in  violation  of  law.  The  trial  court 
charged  the  jury  inter  alia  as  follows: 
"The  defendant  claims  that  the  plaintiff 
cannot  maintain  the  suit  because  she  was 
not  an  employee  of  the  defendant  and  was 
traveling  on  a  free  pass  issued  in  violation 
of  law.  .  .  .  We  say  to  you  that  this  is 
57  X/«  ed. 


not  a  defense.  Even  if  we  adopt  the  pre- 
sumption that  Mrs.  (VHara  was  bound  to 
know  the  law,  she  held  a  free  pass,  signed 
by  the  superintendent  of  the  road,  counter- 
signed by  the  foreman  of  the  track  aectioB. 
The  conductor  of  the  train,  whose  peculiar 
duty  is  to  determine  the  right  of  a  passenger 
on  his  train,  recognized  her  right  to  a  seat 
under  the  pass,  and,  having  done  so,  it  b 
not  for  the  defendant  to  urge  that  the  pass 
was  issued  in  violation  of  law."  In  affirm- 
ing judgment  for  plaintiff  the  supreme  court 
of  Pennsylvania  said:  "If  the  free  past  in 
this  case  was  unlawful,  the  conductor 
should  have  demanded  the  regular  fare;  and 
his  not  doing  so  did  not  make  O^ara  or 
his  wife  trespassers,  or  destroy  their  rights 
as  passengers." 

Following  this  decision,  the  supreme 
court  of  Washington  in  Bradbum  v.  What- 
comb  County  R.  &  Light  Co.  45  Wash.  582, 
14  L.R.A.(N.S.)  526,  88  Pac.  1020,  held  that 
a  carrier  cannot  escape  liability  for  negli- 
gently injuring  a  policeman  whom  it  had 
accepted  as  a  passenger,  although  he  claimed 
transportation  under  a  contract  which  vio- 
lated the  provision  of  the  state  Constitution 
prohibiting  the  giving  of  free  transportation 
to  public  officers. 

To  the  same  effect  is  Gabbert  v.  Hackett, 
135  Wis.  86,  14  L.R.A.(N.S.)  1070,  115  N. 
W.  345,  where  it  was  held  that  a  police 
officer  was  not  deprived  of  his  right  to  the 
high  degree  of  care  due  from  a  carrier  to  a 
passenger  because  he  was  riding  free  under 
a  municipal  ordinance  which  the  carrier 
claims  igtLB  annulled  by  subsequent  laws  for^ 
bidding  free  transportation  by  carriers. 

It  is  immaterial,  so  far  as  the  carrier's 
liability  for  personal  injuries  occasioned 
through  its  negligence  is  concerned,  that  the 
injured  person  was  traveling  on  a  pass  is- 
sued in  violation  of  the  state  law.  It  U 
sufficient  if  the  injured  person  was  in  its 
care  and  custody,  and  being  transnorted  by 
it.  John  V.  Northern  P.  R.  Co.  42  Mont.  18, 
32  L.R.A.(N.S.)  85,  111  Pac.  632. 

The    question    occasioned    the    court    ot 
North  Carolina  mwOi  IxoviXA^.   T^%.\.  ^xs^»^• 
fint  lie\d,  m  'MJ^^yW  n  .  I^uxViwii  %l  ^.^.  C». 
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IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Utah  to  review  a  judgment 
which,  on  rehearing,  affirmed  a  judgment 
of  the  District  Court  of  Weber  County,  in 
that  state,  awarding  damages  against  a 
carrier  for  the  death  of  an  employee  in  the 
railway  mail  service,  not  at  the  time  on 
duty.    Affirmed. 

See  same  case  below,  37  Utah,  681,  696, 
612,  109  Pac.  468,  464,  1026. 

llie  facts  are  stated  in  the  opinion. 

Mr.  Maxwell  Ehrarts  argued  the  cause, 
and,  with  Messrs.  P.  L.  Williams  and  E. 
M.  Bagley,  filed  a  brief  for  plaintiff  in  er- 
ror: 

The  record  presents  Federal  questions 
which  are  sufficient  to  warrant  a  review  and 
reversal  of  the  case. 

Briscoe  v.  Southern  Kansas  R.  Co.  40 
Fed.  277;  Provident  Sav.  Life  Assur.  Soc 
▼.  Ford,  114  U.  S.  642,  29  L.  ed.  264,  6  Sup. 
Ct.  Rep.  1104. 

While  it  may  be  conceded  that  this  court 
will  not  enter  upon  an  inquiry  as  to 
whether  the  judgment  of  a  state  court  is 
against  the  weight  of  evidence,  nevertheless 
the  questions  as  to  the  sufficiency,  com- 
petency, or  l^al  effect  of  the  evidence  to 
establish  or  deny  a  right  under  a  Federal 
statute  will  be  reviewed  by  this  court. 

Zeigler  v.  South  &  North  Ala.  R.  Ca  68 
Ala.  699;  Creswill  v.  Grand  Lodge,  K.  P. 
226  U.  S.  246,  50  L.  ed.  1074,  32  Sup.  Ct 
Rep.  822. 

132  N.  C.  610,  67  L.R.A.  227,  96  Am.  St.  Rep. 
641,  44  S.  E.  34,  that  an  editor  of  a  paper 
who  was  injured  throu^^h  the  negligence  of 
the  carrier  while  travelme  on  a  pass  issued 
to  him  in  violation  of  a  statutory  provision 
of  that  state  was  m  part  delicto  with  the 
carrier,  and  therefore  could  not  base  an  ac- 
tion for  his  injuries  upon  such  illegal  con- 
tract. In  making  the  issuance  of  such  a 
pass  unlawful,  no  penaltv  was  attached  to 
the  holder  of  the  pass;  but  a  penalty  was 
atta^ed  to  the  carrier  for  violation  of  the 
statute  prohibiting  the  issuance  of  a  pass  to 
other  than  its  emplovees.  On  the  theory 
that  a  plea  of  in  pari  delicto,  applying  solely 
to  the  contract  of  carriage,  is  not  a  de- 
fense to  an  action  for  personal  injuries 
caused  by  the  n^ligence  of  the  carrier,  the 
court  granted  a  rehearing  end  reversed  its 
former  holding.  135  N.  C.  682,  67  L.RJl. 
230,  47  S.  E.  765  (containing  both  original 
opinion  and  opinion  on  rehearing).  The 
reason  for  the  doctrine  as  enunciated  by  the 
court  in  the  majority  opinion  on  the  re- 
hearing is  that  "the  contract  for  transpor- 
tation was  rendered  absolutely  void  by  the 
statute,  founded  upon  public  policy,  whether 
based  upon  no  consideration,  or  upon  the 
inadequate  consideration  of  printing  a  time- 
tmbJA  The  pass  issued  in  pursuance  of  an 
Alli^ged  contract,  and  for  the  purpose  of 
ourying  out  its  unlawful  purpose,  mmU 


There  is  not  a  syllable  of  evidence  to  ba 
found  in  the  record  justifying  the  oondusioa 
of  the  state  supreme  court  that  either  tlia 
conductor,  the  crew,  or  the  company  aa- 
quiesced  in  Schuyler's  breaking  the  law,  or 
knew  he  was  not  on  duty,  or  that  he  waa 
unlawfully  using  his  official  commission. 

Union  P.  R.  Co.  v.  Nichols,  8  Kan.  606,  12 
Am.  Rep.  475;  Harmon  v.  Jensen,  100  C.  C 
A.  70,  176  Fed.  519,  20  Ann.  Cas.  1224. 

Inasmuch  as  he  was  not  on  duty,  but  waa 
attempting  to  ride  in  violation  of  the  Fed- 
eral  statute,  he  was  a  trespasser.  His  prea- 
ence  on  the  train  was  sounded  in  fraud  and 
misrepresentation,  and  no  such  relation  ex- 
isted between  him  and  the  company  as  to 
give  him  the  rights  of  a  passenger. 

Duncan  v.  Maine  C.  R.  Co.  113  Fed.  608; 
Union  P.  R.  Ca  v.  Nichols,  8  Kan.  505,  12 
Am.  Rep.  475;  Fitzmaurice  v.  New  York, 
N.  H.  &  H.  R.  Co.  192  Mass.  159,  6  LJLA. 
(N.S.)  1146,  116  Am.  St.  Rep.  236,  78  N.  E. 
418,  7  Ann.  Cas.  686,  20  Am.  Neg.  Rep.  564; 
Brown  v.  Missouri,  K.  &  T.  R.  Co.  64  Mo. 
536;  Moore  v.  Ohio  River  R.  Co.  41  W.  Va. 
160,  23  S.  £.  539;  Way  v.  Chicago,  R.  I.  & 
P.  R.  Co.  64  Iowa,  48,  19  N.  W.  828,  62  Am. 
Rep.  431 ;  Condran  v.  Chicago,  M.  &  St.  P.  R. 
Co.  28  L.RJk.  749,  14  C.  C.  A.  500,  32  U.  & 
App.  182,  67  Fed.  522 ;  Toledo,  W.  &  W.  R. 
Co.  V.  Beggs,  85  111.  80,  28  Am.  Rep.  613; 
Norfolk  &  W.  R.  Co.  v.  Bondurant,  107  Va, 
515,  16  L.ILA.(N.S.)  443,  122  Am.  St  Rep. 
867,  69  S.  E.  1091 ;  Sessions  v.  Southern  P. 
Co.  169  CaL  699,  114  Pac.  982. 

its  invalidity.  The  defendant  was  free  at 
all  times  to  decline  to  carry  the  plaintiff, 
except  upon  the  pavment  of  the  usual  fare, 
and  to  eject  him  from  its  train  upon  his 
refusal  to  pay.  The  fact  that  the  pass  had 
expired  muces  no  difference,  as  in  its  char- 
acter as  a  contract  it  never  had  anv  legal 
existence.  Being  without  legal  existence, 
it  was  equally  void  of  leffal  effect;  and, 
conferring  no  rights  upon  the  plaintiff,  im- 
posed upon  him  no  obligations  which  the 
law  will  enforce.  .  .  .  The  plaintiff  was 
on  the  train  as  a  bona  fide  passenger  under 
an  agreement  for  so-called  free  transporta- 
tion, but  ready  to  pay  his  fare  if  demanded. 
The  fact  that  the  previous  contract  was 
illegal,  and  no  fare  was  either  demanded  or 

Said,  can  have  no  further  effect  than  to  re* 
uce  the  plaintiff  to  the  condition  of  a 
merely  gratuitous  passenger,  having  no 
bindinff  contract,  and  therefore  subject  to 
no  linntations  of  liability.  As  such,  we  now 
think  he  was  entitled  to  recover." 

As  to  rights  of  persons  riding  on  pass  or 
contract  for  free  passage — see  note  to  Mul- 
doon  V.  Seattle  City  R.  Co.  22  L.R.A.  794. 

And  as  to  liability  of  carrier  for  injurr 
to  mail  clerk — see  notes  to  Cleveland,  C.  C 
&  St.  L.  R.  Co.  V.  Ketcham,  19  LwRJk.  339. 
and  Barker  v.  Chicago,  P.  &  St.  L.  R.  Ca 
26  URJk.(N.S,)  1068. 
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ABtumiiig  th€  Mrnptny  conld  have  granted 
Schuyler  a  free  interatate  ride  under  the 
Hepburn  aet,  still  it  waa  not  required  by 
that  law  to  do  so. 

Illinois  C.  R.  Ca  ▼.  Dunnigan,  06  Miss. 
749,  24  L.R.A.(N.S.)  503,  SO  So.  443,  Ann. 
Cas.  1912  A,  169. 

The  burden  rests  on  a  mail  elerk  to  show 
that  he  was  rightfully  and  lawfully  on  the 
train. 

Hoskins  ▼.  Northern  P.  R.  Co.  89  Mont. 
394,  102  Pae.  988. 

Railway  mail  serrioe  employees  are  pro- 
hibited by  the  anti-pass  clause  of  the  inter- 
state commerce  ket  from  using  their  official 
commissions  to  obtain  free  interstate  rides 
when  off  duty,  or  when  not  in  the  discharge 
of  their  public  duties. 

Louisville  &  N.  R.  Co.  ▼.  Mottley,  219 
U.  8.  467,  66  L.  ed.  297,  84  L.R.A.(N.S.) 
671,  31  Sup.  Ct  Rep.  266;  Chicago,  L  & 
U  R.  Ca  ▼.  United  States,  219  U.  S.  486,  66 
h,  ed.  306,  31  Sup.  Ct.  Rep.  272;  New  York, 
N.  H.  &  H.  R.  Co.  ▼.  Interstate  Commerce 
Commission,  200  U.  S.  361,  392,  60  L.  ed. 
616,  621,  26  Sup.  Ct  Rep.  272;  Illinois  C.  R. 
Co.  ▼.  Dunnigan,  96  Miss.  749,  24  L.RJL 
(N.S.)  608,  60  Sa  443,  Ann.  Cas.  1912  A, 
159;  Little  Rock  R.  &  Electric  Oo.  ▼.  Dowell, 
101  Ark.  223,  142  S.  W.  166. 

Congress  has  impliedly  sanctioned  this  in- 
terpretation of  the  act. 

United  States  ▼.  Wells-Fargo  Bxp.  Co. 
161  Fed.  607;  New  York,  N.  H.  &  H.  R.  Co. 
y.  Interstate  Commerce  Commission,  200  U. 
S.  861,  401,  60  L.  ed.  516,  626,  26  Sup.  Ct. 
Rep.  272;  United  States  y.  Cerecedo  Her- 
manos  y  Compafiia,  209  U.  S.  337,  339,  60 
L.  ed.  821,  822,  28  Sup.  Ct  Rep.  632. 

It  was  beyond  the  power  of  the  state  court 
to  read  into  the  Hepburn  act  an  exception  in 
favor  of  "gratuitous"  passengers,  thereby 
evading  the  effect  of  the  law,  and  attempting 
to  enlarge  the  class  to  whom  Congress  had 
limited  the  right  of  free  interstate  trans- 
portation. 

American  Exp.  Co.  y.  United  States,  212 
U.  S.  622,  53  L.  ed.  635,  29  Sup.  Ct.  Rep. 
.')15;  Armour  Packing  Co.  y.  United  States, 
209  U.  S.  66,  82  L.  ed.  681,  28  Sup.  Ct  Rep. 
428;  Fulgham  y.  Midland  Valley  R.  Co.  167 
Fed.  662;  El  Paso  &  N.  E.  R.  Co.  y. 
Gutierrez,  215  U.  S.  87,  54  L.  ed.  106,  30 
Sup.  Ct  Rep.  21;  Cound  y.  Atchison,  T.  &  S. 
F.  R.  Co.  173  Fed.  531;  United  States  y. 
Colorado  &  N.  W.  R.  Co.  16  L.ItA.(N.S.) 
167,  85  C.  C.  A.  27,  167  Fed.  830,  13  Ann. 
Cas.  893. 

There  is  no  presumption  that  the  railroad 
company  violated  the  statute  and  granted 
Schuyler  a  free  interstate  ride;  and  there 
Is  no  evidence  in  the  record  to  support  such 
conclusion. 

CreswUl  v.  Onnd  Lodn  K.  F.  926  V.  S.' 
B7  L.  0d. 


246,  261,  66  L.  ed.  1074,  1060,  82  Sup.  Ct 
Rep.  822;  United  States  v.  Williams,  159 
Fed.  310;  Union  P.  R.  Ca  v.  Nichols,  8  Kan. 
605,  12  Am.  Rep.  475. 

Schuyler  induced  his  carriage  on  this  in- 
terstate trip  by  fraud  and  misrepresenta- 
tion. He  was  an  unauthorized  intruder  on 
the  train,  engaged  in  the  oonmiission  of  a 
misdemeanor  as  defined  in  the  Hepburn  aet, 
and  had  no  rights  enforceable  at  law. 

Union  P.  R.  Ca  v.  Nichols,  8  Kan.  505, 12 
Am.  Rep.  476;  Fitzmaurice  v.  New  York, 
N.  H.  &  H.  R.  Co.  192  Mass.  159,  6  URJL 
(N.S.)  1146, 116  Am.  St  Rep.  236,  78  N.  B. 
418,  7  Ann.  Cas.  686,  20  Am.  Neg.  Rep.  664; 
Condran  v.  Chicago,  M.  &  St  P.  R.  Co.  67 
Fed.  622,  28  L.RJL  749,  14  C.  C.  A.  506,  82 
U.  S.  App.  182;  Way  t.  Chicago,  R.  L  4 
P.  R.  Co.  64  Iowa,  51,  62  Am.  Rep.  481,  19 
N.  W.  828;  Harmon  v.  Jensen,  100  C.  C.  A. 
116,  176  Fed.  519,  20  Ann.  Cas.  1224;  Ses- 
sions V.  Southern  P.  Co.  169  Cal.  699,  114 
Pac  982;  Norfolk  4  W.  R.  Co.  v.  Bondurant, 
107  Va.  615,  16  LJLA.(N.S.)  443,  122  Am. 
St  Rep.  867,  69  a  E.  1091 ;  Toledo,  W.  4 
W.  R.  Co.  v.  Beggs,  85  IlL  80,  28  Am.  Rep. 
618;  Duncan  v.  Maine  C.  R.  Oo.  118  Fed. 
508;  Brown  v.  Missouri,  K.  &  T.  R.  Co.  64 
Mo.  636;  Moore  v.  Ohio  Riveir  R.  Oo.  41  W. 
Va.  160,  23  S.  E.  539;  Clement  v.  Dwight, 
137  App.  Div.  389,  121  N.  Y.  Supp.  788; 
Crosby  v.  Buchanan,  23  WalL  420,  468,  28 
L.  ed.  138,  143;  Qardner  v.  New  Haven  k 
N.  Co.  61  Conn.  150,  60  Am.  Rep.  12;  Ewell 
V.  Daggs,  108  U.  a  148,  149,  27  L.  ed.  682, 
684,  2  Sup.  Ct  Rep.  408;  Pullman's  Palaoe 
Car  Co.  V.  Central  Transp.  Co.  171  U.  a 
138, 151,  43  L.  ed.  108, 114,  18  Sup.  Ct  Rep. 
808;  Central  Transp.  Co.  v.  Pullman's  Palace 
Car  Co.  139  U.  S.  24,  85  L.  ed.  56,  11  Sup. 
Ct  Rep.  478. 

Inasmuch  as  Schuyler  was  denied  by  the 
Federal  statute  the  right  to  a  free  ride  on 
an  interstate  trip, — of  which  law  and  denial 
he  is  presumed  to  have  had  knowledge, — the 
conductor  could  not  by  mere  acquiescence 
confer  such  a  right  on  him. 

aark  V.  Colorado  &  N.  W.  R.  Co.  19 
L.R.A.(N.a)  988,  91  C.  0.  A.  858,  165  Fed. 
408;  Purple  v.  Union  P.  R.  Co.  67  LJtA. 
700,  61  C.  0.  A.  664,  114  Fed.  123,  11  Am. 
Neg.  Rep.  609;  Condran  v.  Chicago,  M.  4  St 
P.  R.  Ca  28  L.R.A.  749,  14  0.  C.  A.  606,  82 
U.  S.  App.  182,  67  Fed.  522;  Qrahn  v.  In- 
ternational &  0.  N.  R.  Ca  100  Tex.  27,  5 
L.R.A.(NJ3.)  1025,  123  Am.  St  Rep.  767,  98 
S.  W.  104;  McVeety  v.  St  Paul,  M.  &  M. 
R.  Co.  45  Minn.  268,  11  L.R.A.  174,  22  Am. 
St  Rep.  728,  47  N.  W.  809. 

The  verdict  of  the  jury  and  the  judgment 
of  the  state  supreme  court  are  not  supported 
by  evidence  and  are  contrary  tA  \a.^ « 

Carter  v.  Texas,  Yll  \i.  ^,  MS..  M.1 .  ^\*. 
ed.  889,  841*  M  %a^.  Ct.  'Rkv.  W\\  '^'**?1 
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bni7  T.  New  York  C.  *  H.  R.  R.  Co.  17  Fed 
673,  21  BUtchf.  314,  10  Am.  Neg.  Cat.  694 
B»7lis  T.  TrRvellera  Ina.  Co.  113  U.  8.  316 
321,  26  L.  ed.  989,  BBO,  D81,  5  Sup.  Ct  Rep 
4B4i  Domenlco  v.  El  Paso  Electric  R,  Co 
—  Tex.  CiT.  App.  — ,  90  8.  W.  60;  Chicago 
B.  ft  Q.  R.  Co.  V.  Mehlaack,  131  111.  61,  It 
Am.  8t.  Rep.  IT,  22  N.  E.  B12;  Dlinois  C.  R 
Co.  V.  DuniiigBD,  96  Miu.  749,  Zl  L.R.A 
(N.a.)  SOS,  50  So.  443,  Ann.  Gas.  1912  A 
ISB;  Central  of  Georgia  R.  Co.  v.  Cuddod. 
106  Gft.  B28,  831,  SZ  S.  E.  874i  Hoskini  t. 
Northern  P.  R.  Co.  39  Mont.  394,  102  Poc 
088. 

Mr.  Edward  H.  Cleary  lubroitted  the 
eauae  for  defendanta  in  error.  Hesare,  Bert 
Schlesinger,  Alfred  W.  Agee,  and  Jamea  1). 
McCracken  were  on  the  brief: 

The  record  hIiowb  that  this  court  haa  no 
juriidiction  for  the  reason  that  no  Federal 
question  is  involved. 

Mansfield,  C.  t  L.  M.  R.  Co.  *.  Swan,  111 
U.  S.  379,  28  L.  ed.  462,  4  Sap.  Ct.  Rep.  SIC; 
Fore  River  Shipbuilding  Co.  t.  Hagg,  219 
U.  S.  176,  55  L.  ed.  183,  31  Sup.  Ct.  Rep. 
186. 

Although  a  elaim  of  a  Federal  question 
has  been  made  plainlj  in  the  state  court, 
jet  it  it  clearly  appears  that  the  claim 
lacked  color  of  merit  and  had  no  auhatancc 
or  foundation,  the  fact  that  it  was  raised 
will  not  afford  lufflcient  ground  for  a  writ 
(rf  error. 

New  Orleans  Waterworks  Co.  w.  Louisi- 
ana, 185  U.  S.  336,  46  L.  ed.  939.  22  Sup. 
Ct.  Rep.  091 ;  Millingar  t.  Bartupee,  6 
Wall.  258,  IB  l~  ed.  829;  New  Orleans  v. 
New  Orleans  Waterworks  Co.  142  U.  S.  79, 
3S  L.  ed.  943,  12  Sup.  Ct  Rep.  142;  Ham- 
bllD  r.  Western  Land  Co.  147  U.  S.  S31,  37 
L.  ed.  267,  13  Sup.  Ct.  Rep.  3S3;  St.  Joseph 
*  0.  I.  E.  Co.  T.  Steele,  167  U.  5.  659,  42 
L.  ed.  315,  17  Sup.  Ct  Hep.  925;  Wilson  t. 
North  Carolina,  169  U.  S.  S86,  42  L.  ed. 
865,  18  Sup.  Ct  Rep.  436. 

This  court  will  not  revienr  findings  of 
fact  by  the  state  supreme  court. 

Waters-Pierce  Oil  Co.  v.  Texas,  212  U.  S. 
SB,  51  L.  ed.  417,  29  Sup.  Ct.  Rep.  220; 
Egmn  v.  Hart,  1S5  V.  S.  IBS,  41  L.  ed.  680, 
17  Sup.  Ct  Rep.  330;  Hipper  Min.  Co.  v. 
Eli  Hin,  t  Land  Co.  194  U.  S.  220,  48  L. 
ed.  944,  24  Sup.  Ct  Rep.  632;  Kerfoot  v. 
Farmers'  *  H.  Bank,  218  U.  B.  281,  64 
L.  ed.  1042,  31  Sup.  Ct  Rep.  14;  Rankin  v. 
Emigh,  218  U.  S.  27,  64  L.  ed.  915,  30  Sup. 
Ct  Rep.  672;  2  Rose's  Code  Fed.  Proc.  J 
284,  p.  1626;  Brinkmeier  v.  Missouri  P.  R. 
Co.  224  U.  S.  268,  66  L.  ed.  768,  32  Sup.  ■ 
Ct  Rep.  412;  Eaii  Claire  Nat.  Bank  v.  [ 
jMckmrnn,  204  U.  B.  622,  61  L.  ed.  696,  27 
Sup.  Ct  Bep.  391,  I 

SuJiaga   ot   the   mprtmt    court    on   the 


question  ot  practice  under  the  Utah  Code 
are  not  reviewable  in  this  court. 

Tenas  ft  N.  O.  R.  Co.  v.  Miller,  221  U.  S. 
408,  55  L.  ed.  739,  31  Sup.  Ct  Rep.  634; 
National  Foundry  ft  Pipe  Works  v.  Ocooto 
Water  Supply  Co.  183  U.  S.  216,  46  L.  ed. 
157,  22  Sup.  Ct.  Rep.  Ill ;  Stryker  t. 
Crane,  123  U.  S.  627,  31  L,  ed.  IB4,  B  Sup. 
Ct  Rep.  203;  Bucher  v.  Cheshire  R.  Co. 
125  U.  S.  653,  31  L.  ed.  705,  8  Sup.  Ct  Rep. 
974;  Morley  v.  Lake  Shore  ft  M.  S.  R.  Co. 
146  U.  S.  102,  36  L.  ed.  025,  13  Sup.  Ct 
Rep.  64;  Standard  Oil  Co.  v.  Missouri,  224 
U.  S.  270,  56  L.  ed.  760,  32  Sup.  Ct  Rep. 
406;  Bacon  v.  Texas,  1G3  U.  S.  207,  41 
L.  ed.  132,  16  Sup.  Ct  Rep.  1023;  Turner  v. 
Wilkes  County,  173  U.  S.  463,  43  L.  ed. 
763,  10  Sup.  Ct  Rep.  464;  1  Rose's  Code 
Fed.  Proc.  SS  10,  12,  pp.  98,  110. 

Though  one  of  the  points  decided  in  tht 
supreme  court  of  a  state  would  be  suffi- 
cient ground  to  confer  jurisdiction  on  this 
court,  yet,  if  the  judgment  is  based  on 
another  and  distinct  and  sufficient  ground 
over  which  this  court  has  no  juriidiction, 
such    judgment    is   not   reviewable    in   this 

Rector  i.  Ashley,  «  Wall.  142,  18  L.  ed. 
733;  Kenney  v.  Craven,  215  U.  S.  126,  64 
L.  ed.  122,  30  Sup.  Ct  Rep.  64;  Watert- 
Pierce  Oil  Co.  v.  Texas,  212  U.  S.  112,  S3 
L.  ed.  431,  29  Sup.  Ct.  Rep.  227;  Hammond 
V.  Johnston,  142  U.  S.  73,  35  L.  ed.  941,  12 
Sup.  Ot.  Rep.  141;  Rogers  v.  Jones,  214 
U.  S.  106,  S3  L.  ed.  966,  29  Sup.  Ct  Rep. 
636;  Delaware  City,  S.  ft  F.  S.  B.  Nav.  Co. 
V.  Rcybold,  142  U.  S.  643,  35  L.  ed.  1141, 
12  Sup.  Ct  Rep.  290. 

A  person  who  travels  upon  a  pass  un- 
lawfully issued  to  bim  in  violation  of  the 
law  prohibiting  the  issuing  of  free  passe* 
is  not  a  trespasser,  but  is  entitled  to  the 
rights  of  a  passenger. 

Hoore,  Carr.  p.  570;  6  Am.  ft  Eng.  Ene. 
Law,  2d  ed.  608;  Fetter,  Carr.  §  220; 
Wharton,  Neg.  §g  354,  365;  Bradburn  v. 
WbatcOTi  County  R.  ft  Light  Co.  45  Wash. 
583,  14  L.RJL(N.S.)  626,  88  Pac.  10^0; 
Buffalo,  P.  ft  W.  R.  Co.  v.  O'Hara,  3 
Pennyp.  190;  McNeill  v.  Durham  ft  C.  R. 
Co.  13S  N.  C.  682,  67  L.R.A.  230,  47  S.  E. 
766;  Delaware,  L.  ft  W.  R.  Co.  v,  Trau^ 
wein,  52  N.  J.  L.  160,  7  L.R.A.  435,  10  Am. 
St  Rep.  442,  19  Atl.  178,  G  Am.  Neg.  Caa. 
!1;  Carroll  t.  Statcn  Island  R.  Co.  68  H. 
y.  128,  17  Am.  Rep.  221;  Sutton  t.  Wau- 
ATstosa,  29  Wis.  21,  9  Am.  Rep.  534;  OpsaU 
t.  Jiidd,  30  Miun.  126,  14  N.  W.  675; 
Chicago  T.  Keefa.  114  111.  222,  £  N.  E.  267, 
65  Am.  Rep.  SM;  UcClain  v.  Lewistoa  In- 
terstate Fair  ft  B«uif(  Aaso.  17  Idaho,  43, 
26  L.R.A.(N.S.)  Sai,  104  Pac.  115,  20  Ann. 
Ca«.  60;  Mohney  v.  Cmk.  26  Pa.  342.  67 
Am.  Dm.  <1«i  TiuiMk,  ^  fc  P.  R.  Co.  *. 

Ill  Tl.  %. 
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SulliTU,  61  L.R.A.  410,  57  C.  C.  A.  167,  120  I      On  oppoaito  page: 

Fed.  TBS;   Pbilftdclpbin,  W.   &  B.  R.  Co.  t.  |      "Good  between  all  iUtions  UUh,  Idabo, 

Philadelphub  H.   de  0.   btriani  Towbokt  Co.  Nevada,   California,   Montana,   and   Colora- 

S3   How.   209,    16    L.    ed.    433)    Bucbcr   v.  do." 

Cliethire  S.  Co.  126  U.  B.  555,  3]  L.  ed.  70S,        Ihe  de««aad  had  been  called  to  go  tram 

S  Sup.  Ct  Rep.  974.  Ogden,  Utah,  to  Oakland,  California,  on  me- 

If  we  concole  that  the  plaintiff  in  error  count  of  tbe  illneia  of  bii  child.  Tbe  child 
in  extending,  and  tbe  deceased  in  accepting,  having  died,  he  let  ont  to  return  from  Oak- 
free  transportation,  acted  in  violation  of  tbe  land  to  Ogden,  and  took  tbe  maK  train  in 
Hepburn  act,  and  were  therefore  guittj  of  question  with  tbe  knowledge  of  tbe  train 
a  publie  offense,  this  would  constitute  no  agent  and  conductor  in  charge,  using  as 
defense  to  tbe  action ;  and  hence  it  was  evidence  of  his  right  to  transportation  the 
unnecessary  to  the  determination  of  the  commission  'above  quoted.  It  was  on[607 
cause  that  tbe  court  should  construe  tbe  this  interstate  joumej  that  the  train  was 
Hepburn  act  or  anj  other  law  of  tbe  United  derailed  and  the  deceased  came  to  bis  death. 
States.  as  already  mentioned. 

Moore,  Carr.  pp.  568-570;   6  Am.  t  Eng.        The  defense    (to  far  as  here   pertinent) 

Enc.  Law,  2d  ed.  606;  Delaware,  L.  &  W.  B.  was   that   the   deceased   was   not   traveling 

Co.  V.  Trautwein,  62  N.  J.  L.  109,  7  L.S.A.  upon  any  official  business  that  entitled  hint 

43S,   19   Am.    St.   Rep.   442,    19    Atl.    178;  to   tree   transportation   under   his   eommis- 

Bradbum   v.  Whatcom  County   R.  &   Light  sion,  and   that   in  riding  tree  be  was  vlo- 

Co.  45  Wash.  583,  14  L.R.A.(N.S.)   626,  U  lating  the  act  of  Congreas  of  June  29,  1906, 

Fae.    1020;    Buffalo,    P.   t    W,    R.    Co.    v.  commonly  called  tbe  Hepburn  act  (34  SUt 

O^ara,  S  Pennyp.  ISO;  McNeill  v.  Durham  at  L.  684,  6SC,  chap.  3501,  |  1,  U.  S.  Comp. 

*  C.  R.  Co.  136  N.  C.  682,  67  LJLA.  230,  BUt.  Snpp.  IBll,  pp.  12BB,  1287),  which  for- 

47  S.  E.  706;   Fetter,  Carr.  Pass.  2Z0;  Chi-  bids   common   carriers   subject  to  the   pro- 

cago  V.  Kecfe,  114  111,  222,  55  Am.  Rep.  860,  visions  of  the  act,  after  January  1, 1S07,  to 

2  N.  E.  267;  Sutton  v.  Wauwatosa,  29  Wis.  "directly   or   indirectly   issue   or   give  uy 

21,  9  Am.  Rep.   534;   Beach,  Coatrib.  Neg.  intentate    free   ticket,    free    pass,    or   frM 

2d  ed.  17S.  transportation  for  pauengers,  except  .    .    . 

,.,..„,  ,  ,.         ,  ,.         ,   ,  to  railway  mail  service  enployeea,  postofflce 

Mr.  Justice  Pitney  deivered  the  opinion  .  .      '        ._    ■       „.  „       j  ■. i_. 

f  thn        rt  «  ■■  =  uf  inspectors,  customs  inspectors,  and  unmigra- 

S    Co«p.  SUt.  l.Oi .  ,.  675    .1  .  jud^ul  ^^^  ^  ^  ,„^„^^  ',^ 

,,,„  tor  d.™,Bao.  «co"ntollhed.«hot  _^_„  |_^  ■;,  ,^  ,  ,,^,  „   IT  „  „. 

™,  Ch.,ln  ill»,l  Schujt,,,  «»„,onri  by  n,^,,„,,  „i,.„d.d  tl.t  O,  di^wd  ™ 

the  derailment  of  a  mail  train  at  Gertney,  i   iv   ^   il      i  i     j     i 

It.  I.    T  -,,    Tfin-T       X.-,     .1      J  J  s   trespasser,   and   that  the   defendant  was 

Utah,  January  14,  1907,  whi  e  tic  deceased         .  ,       ,  j   ,.     »  *      i.[    ..f.t.. 

'.,.       ..■'  ,,  ■  .,    .  1.  under  no  legal  duty  to  care  for  his  safety. 

WBB  ridine  thereon.     It  appears  that  he  was        i      .l     »  ■   ,  _.    iv         . iili. 

-  »     .    I.-  .    1    1    ■     .1.    I-   ■.  J  D.  .  In   the   trial   court   there   waa   a   verdict 

nn  assistant  chief  clerk  in  the  United  States  ,       .j.       ,   -  ,,„■  j   »    _   .i..   :,..<,...._.> 

.,  1  ■  ,1  1    M  ''"'  "**  plaintifTs,   and   from  the  judgment 

railwsy  mail  wrvia;   and  held  a  commission  jha^o„   the   present   plaintiff  in  error   ap- 
or  eertificatc  ..gned  by  the  PoatraasUr  Gen-        ^,^j   ^^   ^J  ^^^^  ^^  ^^^^   ^I,(^ 

era!  in  the  following  form:  ^  „^^  ^^^^_^j_  ,^^  afterward.,  on  a  w 

I,  D.  C.  bearing,  set  aside  the  reversal,  and  afCrmed 
the   judgment  below,  subsequently   denying 

The  bearer  hereof,  Chorles  Albert  Schuy-  the  company's  application  for  a  new  trial, 

ler,  has   been  appointed   an  assistant  chief  37  UUh,  GSl,  596,  612,  109  Pae.  468,  404, 

clerk  railway  mnil  service,  with   headquar-  1026. 

tcrs  Ogden,  Utah,   and  will   be  obeyed   and        The  court  held  that  there  was  no  evidence 

respected  accordingly.     Railroad  companies  to  support  a  finding  that  tSe  deceased  was 

are   requested   to   extend   to   the   holder   of  traveling   on   appellant's   train   in   tbe  dis- 

thii  commisaion  tlie  focilities  of  free  trsns-  charge,  or  In  pursuance,  of  duties  pertain- 

portatioD   on  tbe   lines   nsmed   on   opposite  ing  to  tbe  railway  mail  service;   and  that 

page.     If  fare  is  charged,  receipt  should  be  upon   the   evidence   adduced   tbe   only   per- 

given.    Valid  only  when  issued  through  the  miisible  inference  was  that  he  left  Ogden 

offiee   of   the   Second   AEsistsnt   Postmaster  and  went  to  Oakland  solely  on  account  «f 

General    and    countersigned    by    James    E.  the  death  of  hie  child,  and  that  he  was  on 

White.  the  return  journey  of  that  mission  when  tba 

O.  B.  Cortelyou.  train  was  derailed- 
Countenigned :  But  the  court  also  found  that  the  existenoa 

James  E.  White.  of  tbe  relation  "ot  cshi\m  fcai  ^«a»«ii-\*«* 

Oeneral  Superintendent  ger  between  th«  ittxtvA  aiA  >Ai»  'nfixcMi 
■  7  I..  «tf.  «*> 
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ctihkpuky,  and  a  breach  of  the  da^  of  eare 
for  the  paasenger's  lafety,  resnlting  in  hit 
death,  were  so  eondotiyely  made  to  appear 
as  to  entitle  respondents  to  a  directed  ver- 
dict on  those  issues,  so  that  certain  errors 
committed  by  the  trial  court  in  the  instmc- 
tions  to  the  jury  became  of  no  consequence. 
The  court  said:  "That  the  car  was  derailed 
through  the  negligence  of  appellant,  as  al- 
leged in  the  complaint,  and  that  the  de- 
ceased was  killed  by  reason  of  such  derail- 
ment, is,  upon  the  record,  not  open  to 
controTersy.  No  substantial  conflict  is  pre- 
sented by  the  eridence  on  that  subject." 

Upon  the  question  of  the  relation  of  car- 
rier and  passenger  the  court  reasoned  as 
follows:     ''When  he  left  Ogden  he  entered 
a  mail  car  in  appellant's  train.    The  evi- 
dence of  his  right  to  enter  the  mail  car 
and  be  carried  by  appellant  was  the  com- 
mission issued  to  him,  which  on  its  face 
entitled  him  to  transportation  between  all 
stations  in  Utah,  Nevada,  and  California. 
The  commission,  on  its  face,  granted  'the 
facilities  of  free  transportation  on  the  lines 
named,'  regardless  of  the  question  whether 
he  was  or  was  not  in  the  discharge  of  public 
duties.     It  was  issued  to  him  before  the 
Hepburn  act  took  effect.     The  derailment 
and  the  deceased's  death  occurred  fourteen 
days  after  the  act  took  effect.    It  was  ad- 
mitted by  the  parties  on  the  trial  that  the 
deceased  used  the  commission  on  the  trip 
as  'the  evidence  of  his  right  to  ride, — ^the 
evidence  of  his  right  of  transportation,' — 
and  that  no  question  would  be  raised  with 
respect  to  the  exhibition  of  the  commission 
to  the  conductor  in  charge  of  the  train.    The 
deceased,  at  Oakland,  in  the  presence  of  the 
conductor  and  train  agent,  and  with  their 
knowledge,  entered  a  mail  car  in  a  train 
about  to   leave   for  Ogden,   and   impliedly 
with  their  consent;  at  least,  without  their 
objection.    In  view  of  the  stipulation,  and 
upon  the  whole  record,  we  think  the  only  per- 
missible inferences  are,  that  the  deceased, 
609]both  in  going  *to  and   in  returning 
from  Oakland,  rode  in  the  mail  car  with  the 
knowledge  and  consent  of  appellant's  con- 
ductors in  charge  of  the  train ;  that  the  ap- 
pellant, its  conductors  and  agents  in  charge 
of  the  train,  and  the  deceased,  in  good  faith, 
assumed  and  believed  that  the  commission 
entitled  him  to  so  ride  and  to  be  trans- 
ported in  the  mail  car,  regardless  of  the 
fact  whether  he  was  or  was  not  on  duty, 
and   that  the  commission   was  so  treated 
and  so  recognised  by  them,  and  as  'the  evi- 
dence of  his  right  of  transportation.'    There 
is  nothing  in  the  record  to  support  the  alle- 
gations  in   the   answer   that  the  deceased 
eatertd   the  mail   car   without  appellant's 
knowledge  or  eonaent,  or  against  its  will, 
«r  with  the  Intent,  or  for  the  purpose,  of 


deoeiving  or  defrauding  the  appeHant  or  the 
government,  or  that  he  otherwise  entered 
the  car  clandestinely  or  fraudulently,  or  in 
bad  faith,  or  with  any  wrongful  design  or 
purpose.  The  evidence,  quite  conclusively, 
shows  the  contrary.  The  deceased  was 
therefore  not  a  trespasser." 

In  dealing  with  the  questions  of  law  aris- 
ing from  this  state  of  facts,  the  court  held, 
first,  that  the  Hepburn  act  does  not  forbid 
a  carrier  from  giving  free  interstate  trans- 
portation to  railway  mail  service  employees 
when  not  on  duty,  and  when  traveling  for 
their  own  benefit  or  pleasure,  and,  secondly, 
"Though  the  construction  which  we  have 
given  the  Hepburn  act  should  not  be  correct, 
and  though  it  was  unlawful  for  the  appellant 
to  give,  and  the  deceased  to  receive,  free 
transportation  on  his  commission  when  ho 
was  not  on  duty,  yet  we  are  also  of  the 
opinion  that,  under  all  the  circumstances 
of  the  case,  the  appellant,  having  under- 
taken and  assumed  to  carry  and  transport 
the  deceased  as  a  passenger  by  reason  of  the 
commission,  cannot  escape  lisbility  for  tl.e 
consequences  of  its  negligence  on  th.nt 
ground.*^  And  again:  "We  are  of  the  opinion 
that  when  a  common  carrier  accepts  a  person 
as  a  passenger,  he  is  not  permitted  to  deny 
that  he  *owes  to  him  the  duty  of [6 10 
diligence,  prudence,  and  skill  which,  as  carry- 
ing on  a  public  employment,  he  owes  to  all 
his  passengers,  and  that  he  cannot  escape 
liability  for  a  negligent  performance  of  that 
duty,  resulting  in  injury,  by  urging  that 
the  pass  or  commission  was  issued,  or  the 
gratuitous  carriage  permitted  by  him,  in 
violation  of  law."  As  authority  for  this 
proposition  the  court  cited  Carroll  v.  Staten 
Island  R.  Co.  68  N.  T.  126,  17  Am.  Rep. 
221;  Delaware,  L.  &  W.  R.  Co.  v.  Trautwein, 
62  N.  J.  L.  160,  7  L.R.A.  435,  19  Am.  St. 
Rep.  442,  19  Atl.  178;  5  Am.  k  Eng.  Enc. 
Law,  2d  ed.  508,  and  other  authorities. 

It  is  plain  that  the  decision  adverse  to 
the  plaintiff  in  error  was  upon  two  inde- 
pendent grounds,  the  second  ground  being 
avowedly  based  upon  the  hypothesis  that 
the  court  might  be  wrong  in  its  decision 
upon  the  first. 

Whether  the  Hepburn  act  prohibits  a  car- 
rier from  giving  free  interstate  transporta- 
tion to  the  employees  of  the  railway  mail 
service  when  they  are  not  on  duty,  hut  arc 
traveling  for  their  own  benefit  or  pleasure, 
is,  of  course,  a  Federal  question. 

But  whether — assuming  that  question  to 
be  answered  in  the  affirmative — the  relation 
of  carrier  and  passenger  arises  in  the  case 
of  gratuitous  passage  under  circumstances 
such  as  are  presented  in  this  case  is  (in 
the  absence  of  an  act  of  Congress  regulsting 
the  matter)  a  question  not  of  Federal  out 
of  atato  law. 
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It  is  aetUed  by  numerous  deeisions  of  this 
«ourt  that  where  the  decision  in  the  state 
court  adverse  to  the  plaintiff  in  error  pro- 
ceeds upon  two  independent  grounds,  one  of 
which,  not  involving  a  Federal  question,  is 
sufficient  to  sustain  the  judgment,  the  writ 
of  error  will  be  dismissed  or  the  judgment 
affirmed,  according  to  cireumstancei.    Mur- 
dock  ▼.  Memphis,  20  Wall.  590,  635,  636,  22 
Xu  ed.  429,  444;  De  Saussure  ▼.  Gaillard, 
327  U.  S.  216,  234,  82  L.  ed.  125,  132,  8 
Sup.  Ct  Rep.  1053;  Hale  ▼.  Akers,  132  U. 
6.  554,  565,  33  L.  ed.  442,  446,  10  Sup.  Ct 
Rep.  171;   Hopkins  ▼.  McLure,  133  U.  S. 
380,  33  L.  ed.  660,  10  Sup.  Ct.  Rep.  407; 
^Johnson  ▼.  Risk,  137  U.  S.  300,  34  L.  ed. 
C83,  11  Sup.  Ct.  Rep.  Ill ;  Beaupre  v.  Noyes, 
« 1 1  ]  1 38  *U.  S.  397, 34  L.  ed.  991, 11  Sup.  Ct. 
Hep.  296 ;  Hammond  ▼.  Johnston,  142  U.  S. 
73,  78,  35  L.  ed.  941,  942,  12  Sup.  Ct.  Rep. 
141;  Giles  V.  Teasley,  193  U.  S.  146,  160, 
<48  L.  ed.  655,  658,  24  Sup.  Ct  Rep.  359; 
.Allen  ▼.  Arquimbau,  198  U.  S.  149,  154,  49 
T>.  ed.  990,  003,  25  Sup.  Ct  Rep.  622;  Leathe 
V.  Thomas,  207  U.  S.  93,  98,  52  L.  ed.  118, 
120,  28  Sup.  Ct  Rep.  30.     In  Murdock  ▼. 
Memphis  and  Beaupre  v.  Noyes  this  court 
aUfirmed  the  judgments  of  the  state  court 
In  the  other  cases  cited  the  writs  of  error 
^^were  dismissed  without  considering  tlie  Fed- 
eral questions. 

Except  for  two  contentions  of  the  plain- 
tiff in  error,  now  to  be  mentioned,  a  dis- 
missal of  the  writ  of  error  would  necessarily 
follow  in  the  present  case,  since  the  second 
ground   of   decision   adopted    in   the   state 
court  is  manifestly  independent  of  the  first, 
and  is  fully  sufficient  to  support  the  judg- 
ment;  and  except  for  what  follows  it  in- 
volves no  question  of  Federal  right. 

It  is  insisted  (a)  that  there  is  no  pre- 
sumption that  the  railroad  company  vio- 
lated the  prohibition  of  the  Hepburn  act  by 
granting  to  Schuyler  a  free  interstate  ride, 
and  that  there  is  no  evidence  in  the  record 
to  support  such  conclusion;  and  while  it  is 
conceded  that  ordinarily,  upon  writ  of  error 
to  a  state  court,  this  court  does  not  review 
the  findings  of  fact,  yet  it  is  insisted  that 
in  this  case  a  Federal  right  has  been  denied 
as  the  result  of  a  finding  of  fact  which  is 
without  support  in  ttie  evidence;  that  the 
evidence  is  before  us  in  the  record  by  which 
that  insistence  may  be  tested;  and  that  the 
status  of  Schuyler,  as  an  interstate  pas- 
senger, is  a  mixed  question  of  law  and  fact, 
so  that  it  is  incumbent  upon  us  to  analyze 
the  evidence  to  the  extent  necessary  to  give 
to  plaintiff  in  error  the  benefit  of  its  as- 
serted Federal  right.  The  insistence  as  to 
the  power  and  duty  of  this  court  in  such 
a  case  is  well  founded.  Kansas  City  South- 
em  R.  Co.  V.  C.  H.  Albers  Commission  Co. 
223  U.  S.  573,  591,  56  L.  ed.  556,  565,  32 
ft7  Ii.  Ml* 


Sup.  Ct  Rep.  816;  Cedar  Rapids  Gaslight 
Ca  V.  Cedar  Rapids,  223  U.  S.  655,  668,  56 
L.  ed.  594,  604,  32  Sup.  Ct  Rep.  380;  Cres- 
will  ▼.  Grand  Lodge,  K.  P.  225  U.  8.  246, 
261,  56  L.  ed.  1074,  1080,  32  Sup.  Ct  Rep. 
822.  We  also  agree  there  is  no  presumption 
that  the  railroad  eompany  gave  free  trans- 
portation, and  that  this  was  a  faet  to  be 
established  by  evidenee.  Accepting  *the[01S 
duty  to  review  this  question  of  faet,  we  have 
examined  the  evidence  in  the  record  and 
find  that  it  fairly  supports  the  conclusion 
of  the  state  eourt  that  the  deceased  was 
aooepted  by  plaintiff  in  error  as  a  gratui- 
tous passenger. 

But,  finally,  it  is  argued  (b)  that  it  was 
beyond  the  power  of  the  state  eourt  to  ''read 
into  the  Hepburn  act  an  exception  in  favor 
of  gratuitous  passengers;"  thereby  (as  is 
said)  enlarging  the  class  to  whom  Congress 
limited  the  right  of  free  interstate  trans- 
portation.  This  is  ingenious,  but,  as  we 
think,  unsound.  As  applied  to  the  eoncrete 
case,  it  is  equivalent  to  saying  that  the 
operation  of  the  Hepburn  act  is  such  as  to 
deprive  one  who,  in  good  faith  and  without 
fraud,  and  with  the  consent  of  the  carrier, 
but  in  actual,  though  unintentional,  yiola- 
tion  of  the  prohibition  of  the  act,  accepts 
a  free  passage  in  interstate  transportation, 
of  the  benefit  of  a  rule  of  local  law  that 
renders  the  carrier  in  such  circumstances 
responsible  for  exercising  care  for  the  pas- 
senger's safety  because  the  carrier  has  toI- 
untarily  undertaken  the  burden  of  such 
care.  But  the  act  itself  declares  what  pen- 
alty shall  be  imposed  for  a  violation  of  its 
prohibition:  "Any  common  carrier  violat- 
ing this  provision  shall  be  deemed  guilty 
of  a  misdemeanor,  and  for  each  offense, 
on  conviction,  shall  pay  to  the  United  States 
a  penalty  of  not  less  than  one  hundred  dol- 
lars nor  more  than  two  thousand  dollars, 
and  any  person,  other  than  tlie  persons 
excepted  in  this  provision,  who  uses  any 
such  interstate  free  ticket  free  pass,  or  free 
transportation,  shall  be  subject  to  a  like 
penalty."  This  penalty  is  not  to  be  en- 
larged by  construction.  Neither  the  letter 
nor  the  spirit  of  the  actMsakes  an  outlaw 
of  him  who  violates  its  prohibition  by  either 
giving  or  accepting  gratuitous  interstate 
carriage.  The  deceased  no  more  forfeited 
his  life,  limb,  or  safety,  and  no  more  for- 
feited bis  right  to  the  protection  accorded 
by  the  local  law  to  a  passenger  in  his  situa- 
tion, than  the  carrier  *forf cited  its[01S 
right  of  property  in  the  mail  car  upon  which 
the  deceased  rode.  His  right  to  safe  carriage 
was  not  derived,  according  to  the  law  of 
Utah,  from  the  contract  made  between  him 
and  the  carrier,  and  therefore  was  not  de- 
duced from  the  supposieA.  "hV^^XVsvl  ^\  ^SGAk 
Hepburn  act    W  note  tttxa  >Xi%  1«R^  ^Sfi>»^* 
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he  waB  a  human  being,  of  whose  safety  the 
plaintiff  in  error  had  undertaken  the  charge. 
With  its  consent  he  had  placed  his  life  in 
its  keeping,  and  the  local  law  thereupon 
imposed  a  duty  upon  the  carrier,  irrespec- 
tive of  the  contract  of  carriage.  The  Hep- 
burn act  does  not  deprive  one  who  accepts 
gratuitous  carriage,  under  such  circum- 
stances, of  the  benefit  and  protection  of  the 
law  of  the  state  in  this  regard. 

It  results  that  the  judgment  under  re- 
view must  be  affirmed,  irrespective  of  the 
question  whether  the  Hepburn  act  forbids 
the  giving  of  free  interstate  transportation 
to  the  employees  of  the  railway  mail  service 
when  not  on  duty. 

Judgment  affirmed. 


R.  W.  STARR,  Plff.  in  Err^ 

V. 

LONG  jm  and  Annie,  His  Wife. 
(See  S.  C.  Reporter's  ed.  613-625.) 

Indians  —  title  of  allottees. 

1.  The  legal  title  to  land  in  the  Colum- 
bia Reservation  allotted  to  Indians  in  sev- 
eralty under  the  so-called  Moses  agreement 
of  July  7,  1883,  and  the  confirmatory  act 
of  July  4,  1884  (23  Stat,  at  L.  79,  chap. 
180),  which  provided  respectively  that  the 
Indians  should  be  guaranteed  and  protected 
in  their  possession  and  ownership,  and  that 
the  lands,  when  selected,  shall  be  held  for 
the  exclusive  use  and  occupation  of  the  In- 
dians, and  that  the  remainder  of  the  reser- 
vation shall  be  restored  to  the  public  do- 
main and  be  disposed  of  to  actual  settlers, 
did  not  vest  in  the  allottees,  but  remained 
in  the  United  States  until  after  patent. 
[For  other  cases,  see  Indians,  VIII.,  in  Digest 

Sap.  a.  1908.] 

Estoppel  —  by  covenant  of  warranty  — 
after-acquired  title. 

2.  The  rule  that  a  conveyance  with  war- 
ranty estops  the  grantor,  when  he  after- 
wards becomes  the  owner  of  the  land  as- 
sumed to  be  granted,  to  deny  the  grantee's 
title,  does  not  apply  to  the  case  of  a  con- 
veyance made  by  an  Indian  allottee  while 
the  legal  title  remained  in  the  United 
States. 

[For  other  cases,  see  Estoppel,  II.  c,  in  Digest 
Sap.  Ct.  1908.] 

[No.  151.] 

Argued   January   28,    1913.     Decided    Feb- 
ruary 24,  1913. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Washington  to  review  a  decree 
which,  on  a  second  appeal,  affirmed  a  decree 
of  the  Superior  Court  of  Chelan  County  in 
fAvor  of  delendAnis  in  a  suit  to  quiet  title. 


See  same  case  below  on  first  appeal,  52 
Wash.  138,  100  Pac.  194 ;  on  second  appeal, 
59  Wash.  190,  109  Pac.  810. 

The  facts  are  stated  in  the  opinion. 

Messrs.  R.  W.  Starr,  pro  ae,  and  Frank 
Reeves  argued  the  cause  and  filed  a  brief 
for  plaintifT  in  error: 

Ownership  means  the  right  of  control, — 
the  exercise  of  dominion  over  the  thing 
owned, — including  a  right  to  retain  or 
transfer. 

Black's  Law  Diet.  p.  866. 

Where  the  government  is  dealing  with 
unlettered  people  like  the  Indians,  the 
agreement  must  be  construed  in  the  light 
of  their  understanding,  and  never  to  their 
prejudice. 

Jones  V.  Meehan,  175  U.  S.  1,  44  L.  ed.  40, 
20  Sup.  Ct.  Rep.  1;  Worcester  v.  Georgift» 
6  Pet.  615,  8  L.  ed.  483;  Kansas  Indians 
(Blue  Jacket  v.  Johnson  County)  5  WalL 
737,  760,  18  L.  ed.  667,  674;  Choctaw  Nar 
tion  V.  United  States,  119  U.  S.  1,  27,  28, 
30  L.  ed.  306,  314,  315,  7  Sup.  Ct.  Rep.  75; 
United  States  v.  Brooks,  10  How.  442,  13 
L.  ed.  489. 

Language  in  a  treaty  or  agreement  with 
them  such  as  "there  is  reserved  to  their 
use,"  "they  shall  have  the  right  to,"  and 
sentences  of  similar  nature  and  respect, 
must  be  construed  as  granting  title  in  fee, 
unless  there  are  other  apt  words  of  limita- 
tion. 

Jones  V.  Meehan,  176  U.  S.  1,  44  L.  ed.  49, 
20  Sup.  Ct.  Rep.  1 ;  Francis  v.  Francis,  203 
U.  S.  233,  242,  51  L.  ed.  165,  168,  27  Sup.  Ct. 
Rep.  129. 

Where  language  is  used  which  confers 
only  an  equitable  title,  and  a  further  grant 
or  patent  is  contemplated,  an  alienable  titli) 
is  acquired  which  passes  to  a  grantee  of  the 
Indian  upon  issuance  of  patent,  even  though 
deed  is  made  before  the  patent,  unless 
alienation  is  prohibited  by  the  treaty,  agree- 
mcnt,  or  act  of  Congress. 

Jones  V.  Meehan,  175  U.  S.  1,  44  L.  ed. 
49,  20  Sup.  Ct.  Rep.  1;  Mullen  v.  United 
States,  224  U.  S.  448,  557,  56  L.  ed.  834,  32 
Sup.  Ct.  Rep.  494;  Doe  ex  dcm.  Mann  ▼. 
Wilson,  23  How.  457,  16  L.  ed.  584;  Crews 
V.  Burcham,  1   Black,  352,  17  L.  ed.  91. 

Where  an  alienable  title  is  once  con- 
ferred on  an  Indian,  neither  an  act  of  Con- 
gress nor  an  executive  order  can  recall  or 
restrict  it,  and  all  such  attempts  are  void. 

Jones  V.  Meehan,  175  U.  S.  1,  44  L.  ed. 
49,  20  Sup.  Ct.  Rep.  1;  Francis  v.  Francis, 
203  U.  S.  233,  242,  51  L.  ed.  165,  108,  27 
Sup.  Ct.  Rep.  129. 

The  doctrine  of  in  pari  materia  does  not 
apply  at  all  to  private  acts  except  when  the 
l^ialation   ia  on  the  same  subject-matter 
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and  between  the  same  parties,  and  then  only  carry  out  such  lav  should  be  considered  in 

to  a  limited  extent.  the  matter  of  its  interpretation. 

Black,  Constr.  &  Interpretation  of  Laws,        Sells  v.  Robs,  12  C.  G.  A.  205,  20  U.  S. 

210.  App.  59,  64  Fed.  417;  McFadden  v.  Moun- 

To  allot  lands  by  virtue  of  agreement  or  tain  View  Min.  &  Mill.  Co.  38  G.  C.  A.  354, 
treaty  with  the  Indians  has  been  uniformly  07  Fed.  670;  Hollister  v.  United  States,  76 
held  by  this  court  to  pass  title  in  fee,  in  the  C.  C.  A.  337,  145  Fed.  773;  Re  Five  Civil- 
absence  of  express  or  necessarily   implied  ized  Tribes,  190  Fed.  823. 
restrictions  on   alienation.  Defendants  in  error  are  not  estopped. 

Best  V.  Polk,  18  Wall.  112,  21  L.  ed.  805;        Banks  of  America  v.  Banks,  101  U.  S.  240, 

Worcester  v.   Georgia,   6  Pet.   515,   582,   8  25  L.  ed.  850 ;  Bigelow,  Estoppel,  245 ;  Brew- 

L.   ed.   483,  508;    Minnesota   v.  Hitchcock,  ster  v.  Madden,  15  Kan.  249;  Briggs  v.  Sam- 

185  U.  S.  373,  46  L.  ed.  054,  22  Sup.  Ct.  pie,  43  Fed.  102, 10  L.R.A.  132;  Coey  v.  Low, 

Rep.  650;  Jones  v.  Meehan,  175  U.  S.  1,  44  36  Wash.  10,  77  Pac.  1077;  Drury  v.  Foster, 

L.  ed.  49,  20  Sup.  Ct.  Rep.  1,  70  Fed.  453;  2  Wall.  24,  17  L.  ed.  780;  Eells  v.  Ross,  12 

Anthony  v.  American   Glucose   Co.   146  N.  C.  C.  A.  205,  29  U.  S.  App.  59,  64  Fed.  417 ; 

y.  407,  41   N.  E.   23;    Fort   v.  Allen,   110  Frazee  v.  Spokane  County,  29   Wash.  278, 

N.  C.  183,  14  S.  E.  685.  69    Pac.    779;    Harkness    v.    Underbill,    1 

The  Indians  were  entitled  to  the  fee.  Black,    316,    17    L.    ed.   208;    Laughton   v. 

United   SUtes   v.   Moore,   154   Fed.   712;  Nadeau,  75  Fed.  780;  Libby  v.  Clark,  118 

Long  Jim  v.  Robinson,   16  Land  Dec.   15;  U.  S.  250,  30  L.  ed.  133,  6  Sup.  Ct.  Rep. 

Lac  De  Flambeau  Indians,  0  Land  Dec  392.  1045;   McCue  v.  Smith,  9  Minn.  252,  Gil. 

Mr    A    G    Averv  armied  the  cause   and  ^^^'    ^^    ^™-    ^^'^'    ^^^ »    Melchoir   v.    Mc- 

wif;  Mr'.  F.  Tz:s  i'LirfV  dt  ^-^)^'  Y  iT^f  ^  '\  ""is,  ^t  p''^  J^f 

«^.^...^.  : ^-  son  V.  John,   43  Wash.  483,  86  Pac.  033; 

lendants  m  error:  t*  t>»  i^       j.      «='    nr    v     <■«    />^ 

rru     >jr  ^1.   ^#    T„i«  T     1QQQ  P*g®  ^«   Picrce  Couuty,  25   Wash.   13,  64 

The  Moses   agreement   of   July   7,    1883,      "«  ,  Johnson    27   Wash    42 

confirmed  by  act  of  Congress  July  4,  1884,  t^f^l  ^\'  .n!    «7  i.       oqi  '  q-  i      ' 

J         A-Ai    *    T  J--   -  67  L.R.A.  404,  67  Pac.  381;  Sims  v.  Ever- 

•"ir^f  7  «ViL  .  M-^1   ««  r   r    A   4(«  hardt,  102  U.  8.  300,  26  L.  ed.  87 ;  Smythe  y. 
United  States  v.  Moore,  88  C.  C.  A.  455,  ^i   i.^  j    tac     o    -au        ox  ia 

tui   17  J    CIO     C4-*.  „   T  J««.  Ts.«    Ko  Wofli^  Henry,  41   led,  705;   Smith  v.  Stevens,  10 

161  Fed.  513;  Starr  v.  Long  Jim,  52  Wasn.  .jr,^,/  ,oi    m  t      j    noo     a*     j     j  -n.,      • 

lOQ    lOA  T»-^   io>i     in  n«o    A**^   r*»«    KIT.  Wall.  321,  19  L.  ed.  933;  Standard  Fumi- 

138,  100  Pac.  194;  10  Ops.  Atty.  tren.  511;  .^  ^  /^^        tt        ai  x-        ««  ttt    u    a**/*    ei 

Coey  V.  Low,  36  Wash.  10.  77  Pac.  1077;  J"^/^'  I'  Y^a       r'^        a'«n    «J % 

Jackson   V.   Thompwn,    38   Waah.  282.   80  ^'f^J^^'  "„^"'-  ^*-  ^P"  '•«°'  "^  P»«- 

Pac.  454;    United  Stotea  v.  Kagama,   118  ^*2,'.     ,  ^r'  ,    ,  .      .        .  .         .  .     ^. 

U.  S.  376.  30  L.  ed.  228.  6  Sup    Ct.  Rep.       ^he  Ind  ana   claim  is  not  barred  by  the 

lino     TT    t  A  ct-*™  «    T>!-v..-*    100  IT   a  etatute  of  limitationa. 

1109;   United  States  v.  Rickert,  188  U.  8.        _., r.v     *         i«  »«•  n   »«   on  ¥      i 

432,  47   L.  ed.  632.  23  Sup.  Ct  Rep.  478;  e^'*!^""; ?""**!"'  '%^p"p^',o  w  *^" 

Lone  Wolf  v.  Hitchcock.  187  U.  S.  663.  47  ^^4;  Slaght  v  Northern  P.  R.  Co.  39  Wash. 

L.  ed.  299,  23  Sup.  Ct.  Rep.  216;  Beecher  "«'  f .1  f  «•  Z  '  f.''""P,'^$% '«  ^**^- 

x»7i.u    u      ftc  TT    G    KTT    o^  T     ^A    AA(\ .  *^"»  ^°^  ^'  °'  290,  46  L.  cd.  203,  22  Sup.  Ct. 

V.  Witherby,  95  U.  S.  517,  24  L.  ed.  440;  _    '     m\t      -k/t  n  oa     •  ui.i  oo 

TT  11-  A  TT    A  J  C4...4«.  \a  n   n    a    q9t  ^^V-    1"';    McGannon    v.    Straightlege,    32 

HoUistcr  v.  United  States,  76  C.  C.  A.  337,  j^/^    _„.  '    ^^     ,...    ou  u  T^       t. 

,...  T^   I    >*»*«    /-I'u  /^u     J.     ..    io  txr-ii  K-an.  524,  4  Pac.  1042;  Sheldon  v.  Donohoe, 

145  Fed.  773;  Gibson  v.  Chouteau,  13  Wall.         ^       '  '  ' 

92,  20  L.  ed.  534;  Schrimpscher  v.  Stockton,  \l  ^^U  ^^9^     ,li      V  ^^     ^'  ' 

183  U.  S.  290,  46  L.  ed%03,  22  Sup.  Ct  o^Tt  Jfi  K  'n,!^    70  V    w    p^^p  I' 

T»         1AT      xjiln^ «-    «     Cf*»:»i.fi<.»o     QO  bchultz,  6  N.  D.  310,  70  N.  W.  269;   Red- 

^'^-  l^l'x  P.f  Za    si,.fln  V  tehi  ««•«»  '•  P"''«.  132  U.  S.  239,  33  L.  ed.  327. 

Kan.  624,  4  Pac.  1042;  Sheldon  v.  Donoboe,  -^  «         o*    t>        oo     t»  j  ^#mi        a 

40    Kan.    346,    19    Pac.    901;    Kreuger    v.  p^,,^"S«    «  r  ^^/..^«    ^^  ^'^  ^'  ''' 

Schultz,  6  N.  D.  310,  70  N.  W.  260;  Nelson  ^^^'  ®®^'  ®  ^'  ^-  ^^^' 

V.  John,  43  Wash.  483,  86  Pac.  033;  United        w      t     *•      «i*         a  ^^        a  ^x.^      i  - 
oi.  X  w  11-      TT  v^A    AQo  Mr.  Justice  Pitney  delivered  the  opinion 

States  v.  Mullin,  71  Fed.  682.  ...  '  *^ 

When  several  acts  of  Congress  are  passed  °  rru  ^  f^-**^i.-l»  •  u        u*  ^u-        l* 

.       ,  .        .,       ^ „„u:^f  «-♦♦«.•     o..Ka*»         The  plaintiff  in  error  brought  this  action 

touching    the    same    subject-matter,    subse-  •    x  av     j  /    j     i.    •  •     J.l- 
^  ,*'  .  ,  ..                ,  ■'          -J  .^j  A^  «„  against  the  defendants  in  error  m  the  su- 
quent  legislation  may  be  considered  to  as-  ^^.^^   ^^^^^   ^^   ^^^   ^^^^^   ^^   Washington 

sist   in  the  interpretation  of  prior  legisla-  Y^  ^^^  ^^^  ^,^^  ^^^^^^  ^^  ^^^^^^  ^  J^^ 

tion  upon  the  same  subject  jj^^  ^„^  q^j^^  l^i^  ^.^j^  ^^  ^^^^j^  j^^^^^  .^ 

Cope  V.  Cope,  137  U.  S.  682,  34  L.  ed.  832,  ^j^^^  county.    The  answer  showed  that  the 

11    Sup.    Ct.    Rep.    222;    United   States    v.  plaintiff  claimed  his  title  under  a  deed  made 

Freeman,  3  How.  656,  11  L.  ed.  548;  Tiger  by  the  defendants,  and  attacked  the  validity 

V.  Western  Invest.  Co.  221  U.  8.  286,  55  L.  of  this  instrument  on  the  ground  of  fraud 

ed.  738,  31  Sup.  Ct.  Rep.  578;  United  States  in    its    procurement,    and    on    the    further 

▼.  Moore,  88  C.  C.  A.  455,  161  Fed.  513.  ground  that,  at  the  time  of  its  execution. 

The  construction  placed  upon  a  statute  by  *tho     title     to     the     lands     therem^<^V^ 

departmental  officers  whose  duty  it  was  to  described     ^sa     vii     VXi^     X^xiWi^    ^Vai^Mk^ 
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and  the  defendants  were  without  power 
to  convey  them.  The  trial  eourt  made 
findings  of  fact  negativing  the  charges 
of  fraud,  and  concluded  ae  matter  of 
law  that  the  conveyance  made  by  the 
defendants  to  plaintiff  was  valid,  and  that 
the  plaintiff  was  entitled  to  recover.  From 
the  resulting  judgment  the  defendants  ap- 
pealed to  the  supreme  court  of  the  state, 
which  reversed  the  judgment  and  remanded 
the  cause,  with  directions  to  enter  a  judg- 
ment in  favor  of  the  defendants  upon  terms 
that  they  should  repay  the  consideration 
paid  by  the  plaintiff  to  them,  with  certain 
additional  charges.  52  Wash.  138,  100  Pac. 
104.  After  the  cause  was  remanded,  a 
further  hearing  was  had  and  a  second  and 
final  judgment  entered  in  accordance  with 
the  mandate.  From  this  judgment  the 
plaintiff  appealed,  and  the  supreme  court  of 
the  state  affirmed  the  judgment  (50  Wash. 
100,  100  Pac.  810)  and  the  case  comes  here 
by  writ  of  error. 

The  facts  are  as  follows : — ^The  defendants 
are  husband  and  wife  and  full-blooded  In- 
dians, and  the  lands  in  question  are  a  part 
of  what  was  the  Columbia  Indian  Reserva- 
tion. On  July  7th,  1883,  in  the  city  of 
Washington,  the  Secretary  of  the  Interior 
and  the  Commissioner  of  Indian  Affairs, 
on  the  part  of  the  United  States,  end  Chief 
Moses  and  other  Indians  of  the  Columbia 
and  Colville  Reservations  in  the  then  ter- 
ritory of  Washington,  entered  into  a  cer- 
tain agreement,  subject  to  the  approval  of 
Congress,  the  material  parts  of  which  are 
as  follows: 

"In  the  conference  with  Chiefs  Moses 
and  Sar-sarp-kin,  of  the  Columbia  Reserva- 
tion, and  Tonasket  and  Lot,  of  the  Colville 
Reservation,  had  this  day,  the  following 
was  substantially  what  was  asked  for  by 
the  Indians: 

"Tonasket  asked  for  a  saw  and  gristmill, 
a  boarding  school  to  be  established  at  Bona- 
parte creek  to  accommodate  one  hundred 
(100)  pupils,  and  physician  to  reside  with 
them,  and  $100  (one  hundred)  to  himself 
each  year. 

616]  *"Sar-sarp-kin  asked  to  be  allowed  to 
remain  on  the  Columbia  Reservation  with 
his  people,  where  they  now  live,  and  to  be 
protected  in  their  rights  as  settlers,  and, 
in  addition  to  the  ground  they  now  have 
under  cultivation  within  the  limit  of  the 
15-mile  strip  cut  off  from  the  northern  por- 
tion of  the  Columbia  Reservation,  to  be 
allowed  to  select  enough  more  unoccupied 
land  in  severalty  to  make  a  total  to  Sar- 
sarp-kin  of  4  square  miles,  being  2,560  acres 
of  land,  and  each  head  of  a  family  or  male 
adult  1  square  mile,  or  to  remove  onto  the 
Colville  i^eservation,  if  they  so  desire;  and 

in  emae  they  §o  remove,  aDd  relinquish  all 
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their  claims  to  ths  Columbia  ReservatioUf 
he  is  to  receive  one  hundred  (100)  head  of 
cows  for  himself  and  people,  and  such  farm- 
ing implements  as  may  be  necessary. 

"All  of  which  the  Secretary  agrees  they 
should  have,  and  that  he  will  ask  Congress 
to  make  an  appropriation  to  enable  him  to 
perform. 

"The  Secretary  also  agrees  to  ask  Con- 
gress to  make  an  appropriation  to  enable 
him  to  purchase  for  Chief  Moses  a  suffi- 
cient number  of  cows  to  furnish  each  one 
of  his  band  with  two  cows;  also  to  givs 
Moses  one  thousand  dollars  ($1,000)  for  the 
purpose  of  erecting  a  dwelling  house  for 
himself;  also  to  construct  a  sawmill  and 
gristmill  as  soon  as  the  same  shall  be  re- 
quired for  use;  also  that  each  head  of  a 
family  or  each  male  adult  person  shall  be 
furnished  with  one  wagon,  one  double  set 
of  harness,  one  grain  cradle,  one  plow,  one 
harrow,  one  scythe,  one  hoe,  and  such  other 
agricultural  implements  as  may  be  neces- 
sary. 

"And,  on  condition  that  Chief  Moses  and 
his  people  keep  this  agreement  faithfully,    ' 
he  is  to  be  paid  in  cash,  in  addition  to  all 
of  the  above,  one  thousand  dollars  ($1,000) 
per  annum  during  his  life. 

"All  this  on  condition  that  Chief  Moses 
shall  remove  to  the  Colville  Reservation 
and  relinquish  all  claims  upon  the  govern- 
ment for  any  land  situate  elsewhere. 

^"Further,  that  the  government  will[617 
secure  to  Chief  Moses  and  his  people,  as  well 
as  to  all  other  Indians  who  may  go  onto  the 
Colville  Reservation  and  engage  in  farm- 
ing, equal  rights  and  protection  alike  with 
all  other  Indians  now  on  the  Colville  Res- 
ervation, and  will  afford  him  any  assist^ 
ance  necessary  to  enable  him  to  carry  out 
the  terms  of  this  agreement  on  the  part 
of  himself  and  his  people;  that  until  he 
and  his  people  are  located  permanently  on 
the  Colville  Reservation  his  status  shall 
remain  as  now,  and  the  police  over  his  peo- 
ple shall  be  vested  in  the  military,  and  all 
money  or  articles  to  be  furnished  him  and 
his  people  shall  be  sent  to  some  point  in 
the  locality  of  his  people,  there  to  be  dis- 
tributed as  provided.  All  other  Indians 
now  living  on  the  Columbia  Reservation 
shall  be  entitled  to  640  acres,  or  1  square 
mile,  of  land  to  each  head  of  family  or 
male  adult,  in  the  possession  and  ownership 
of  which  they  shall  be  guaranteed  and  pro- 
tected; or,  should  they  move  onto  the  Col- 
ville Reservation  within  two  years,  they 
will  be  provided  with  such  farming  imple- 
ments as  may  be  required,  provided  they 
surrender  all  rights  to  the  Columbia  Reser- 
vation. 

"All  the  foregoing  is  upon  the  condition 
that  Congress  will  make  an  appropriation 
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of  funds  necessary  to  accomplish  the  fore- 
going and  confirm  this  agreement,  and  also, 
with  the  understanding  that  Chief  Moses, 
or  any  of  the  Indians,  heretofore  mentioned, 
shall  not  be  required  to  remove  to  the  Col- 
yille  Reservation  until  Congress  does  make 
such  appropriation,"  etc. 

This  agreement  was  ratified  and  confirmed 
by  act  of  Congress  of  July  4,  1884,  chap. 
180,  23  SUt  at  L.  79,  which  reads  as  fol- 
lows: 

"For  the  purpose  of  carrying  into  effect 
the  agreement  entered  into  at  the  city  of 
Washington  on  the  seventh  day  of  July, 
eighteen  hundred  and  eighty-three,  between 
the  Secretary  of  the  Interior  and  the  Com- 
missioner of  Indian  Affairs  and  Chief  Moses 
and  other  Indians  of  the  Columbia 
618]  *and  Colville  Reservations,  in  Wash- 
ington territory,  which  agreement  is 
hereby  accepted,  ratified,  and  confirmed, 
including  all  expenses  incident  thereto, 
eighty-five  thousand  dollars,  or  so  much 
thereof  as  may  be  required  therefor, 
to  be  immediately  available:  Provided, 
that  Sarsopkin  and  the  Indians  now  resid- 
ing on  said  Columbia  Reservation  shall 
elect  within  one  year  from  the  passage  of 
this  act  whether  they  will  remain  upon 
said  reservation  on  the  terms  therein  stipu- 
lated or  remove  to  the  Colville  Reservation: 
And  provided,  further,  that  in  case  said 
Indians  so  elect  to  remain  on  said  Colum- 
bia Reservation,  the  Secretary  of  the  In- 
terior shall  cause  the  quantity  of  land  there- 
in stipulated  to  be  allowed  them  to  be 
selected  in  as  compact  form  as  possible, 
the  same  when  so  selected  to  be  held  for 
the  exclusive  use  and  occupation  of  said 
Indians,  and  the  remainder  of  said  reserva- 
tion to  be  thereupon  restored  to  the  public 
domain,  and  shall  be  disposed  of  to  actual 
settlers  under  the  homestead  laws  only,  ex- 
cept such  portion  thereof  as  may  properly 
:Ne  subject  to  sale  under  the  laws  relating 
U.  the  entry  of  timber  lands  and  of  mineral 
lahls,  the  entry  of  which  shall  be  governed 
by  iSe  laws  now  in  force  concerning  the 
entry  rf  such  lands." 

In  the  above  agreement  of  July  7,  1883 
(commonly  called  the  Moses  agreement), 
the  following  clause  is  especially  pertinent 
to  the  present  controversy,  viz, :  "All  other 
Indians  now  living  on  the  Columbia  Reser- 
vation shall  be  entitled  to  640  acres,  or  1 
square  mile,  of  land  to  each  head  of  family 
or  male  adult,  in  the  possession  and  owner- 
ship of  which  they  shall  be  guaranteed  and 
protected." 

In  the  confirmatory  act  the  following 
proviso  is  to  be  noted:  "That  in  case  said 
Indians  so  elect  to  remain  on  said  Colum- 
bia Reservation,  the  Secretary  of  the  In- 
terior shall  cause  the  quantity  of  land  thert- 
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in  stipulated  to  be  allowed  them  to  be 
selected  in  as  compact  form  as  possible, 
the  same  when  so  selected  to  be  held  for  the 
exclusive  use  *and  occupation  of  said[flt 
Indians,  and  the  remainder  of  said  reserva- 
tion to  be  thereupon  restored  to  the  publie 
domain,  and  shall  be  disposed  of  to  actual 
settlers,"  etc 

By  an  executive  order  made  by  President 
Cleveland  under  date  May  1,  1886  (Exeen- 
tive  Orders^  Indian  Reserves,  1890,  p.  76), 
the  land  in  question  was  restored  to  the 
public  domain,  subject  to  the  limitations  as 
to  disposition  imposed  by  the  act  of  July 
4,  1884 ;  it  being,  however,  at  the  same  time 
ordered  that  certain  tracts  of  land  sur- 
veyed for  and  allotted  to  Sar-sarp-kin  and 
other  Indians  in  accordance  with  the  pro- 
visions of  that  act,  and  particularly  de- 
scribed in  the  order,  should  be  and  the  same 
were  thereby  set  apart  for  the  exclusive  use 
and  occupation  of  said  Indians  by  name. 
Long  Jim  was  not  included. 

But  by  a  decision  of  the  General  Land 
Ofiice  rendered  July  9,  1892,  affirmed  by  the 
Secretary  of  the  Interior  January  6,  1893 
(Long  Jim  v.  Robinson,  16  Land  Dee.  16), 
it  was  held  that  Long  Jim,  although  not 
a  party  to  the  Moses  agreement,  was  en- 
titled to  its  benefits  by  the  terms  of  the 
act  of  July  4,  1884,  and,  because  he  and 
other  members  of  a  band  of  which  he  was 
the  chief  were  in  actual  occupancy  of  the 
land  in  question,  having  lived  upon  it  for 
many  years,  cultivated  a  part  of  it,  raised 
stock  thereon,  etc.,  it  was  also  held,  follow- 
ing  Mission  Indians  v.  Walsh,  13  Land  Dee. 
269,  that  the  Executive  order  of  May  1, 
1886,  did  not  confer  upon  white  men  claim- 
ing under  the  pre-emption  and  homestead 
laws  any  right  to  settle  on,  file  upon,  or 
enter  lands  that  were  in  the  occupation  of 
the  Indians.  It  was  also  held  that  Long 
Jim  was  not  deprived  of  his  rights  under 
the  act  of  July  4,  1884,  by  reason  of  not 
having  elected  within  one  year  from  its 
passage  whether  he  would  remain  upon  the 
Columbia  Reservation  on  the  terms  therein 
stipulated,  or  remove  to  the  Colville  Reser- 
vation; that  limitation  in  the  »ev  Delng 
construed  to  apply  only  to  Sar-sarp-kin  and 
the  Indians  who  were  ^directly  repre-[fSO 
sented  by  him  in  the  making  of  the  Moses 
agreement.  The  conclusion  of  the  matter 
was  that  Long  Jim  and  certain  other  In- 
dian applicants  were  held  entitled  to  have 
allotments  made  to  them  in  severalty,  in 
quantities  and  manner  provided  in  the 
agreement  of  July  7,  1883,  and  the  right 
of  certain  white  claimants  to  the  same  land 
was  held  to  be  subordinate  and  subject  to 
the  prior  and  superior  right  of  the  Indians. 

In  accordance  with  this  dft^lav^xi  %:gA.  S^ 
purtuance  oi  ^«  l&mea  %^;racinK«X  %:^\  ^% 
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act  of  Congress  ratifying  it,  the  Secretary  including  those  that  were  included  in  biff 

of  the  Interior,  in  the  year  1894,  set  apart  deed  to  the  plaintiff. 

for   the   exclusive   use   and    occupation   of  By  the  act  of  March  8,  1006,  chap.  629, 

Long  Jim  a  certain  allotment  on  the  Co-  34  Stat,  at  L.  55,  a  general  provision  was 

lumbia  Reservation,  included  in  which  are  made  for  the  issuance  of  patents  for  the 

the  lands  involved  in  the  present  action.  lands  allotted  to  Indians  under  the  Moses 

On  March  29,   1900,  Long  Jim  and  his  agreement   and    the    act    ratifying   it,    the 

wife,  by  warranty  deed,  in  consideration  of  patents  to  "be  of  legal  effect  and  declare 

the  sum  of  $2,000,  assumed  to  convey  the  that  the  United  States  does  and  will  hold 

lands  in  question  to  the  plaintiff.     Up  to  the  lands  thus  allotted  for  the  period  of 

this  time  no  patent  had  been  issued  by  the  ten  years  from  the  date  of  the  approval  of 

government.  this  act,  in  trust  for  the  sole  use  and  benefit 

In  April,  1904,  the  Secretary  of  the  In-  of  the  Indian  to  whom  such  allotment  was 
terior  held  (Re  Long  Jim,  32  Land  Dec.  made,  or,  in  case  of  his  decease  either  prior 
668)  that  the  act  of  July  4,  1884,  had  made  or  subsequent  to  the  issuance  of  such  patent, 
no  provision  for  issuing  a  patent;  that  if  of  his  heirs,  according  to  the  laws  of  the 
the  Moses  agreement  contemplated  that  state  of  Washington,  and  that  at  the  ex- 
patents  should  be  issued,  the  act  of  ratifi-  piration  of  said  period  the  United  States 
cation  limited  it  in  this  respect;  and  that  will  convey  the  *same  by  patent  to  the[62S 
since  there  was  no  general  authority  of  law  said  Indian,  or  his  heirs,  as  aforesaid,  in  fee, 
for  issuing  patents  to  Indian  allottees,  none  discharged  of  said  trust,  and  free  of  all 
could  be  issued  to  cover  Long  Jim's  allot-  charge  or  encumbrance  whatsoever."  The 
ment.  Thereafter  Congress,  by  act  of  March  same  act  provided  that  an  allottee  holding 
3,  1905,  chap.  1479,  33  Stat,  at  L.  1064,  such  a  trust  patent  might  sell  the  lands 
1065,  authorized  the  issuance  of  such  a  covered  thereby,  except  80  acres,  under  rules 
patent,  in  the  following  terms:  and  regulations  prescribed  by  the  Secretary 

'*That  the  Secretary  of  the  Interior  be,  of  the  Interior;  and  provided  that  any  con- 
and  hereby  is,  authorized  and  directed  to  veyance  or  contract  of  sale  made  within  the 
issue  a  patent  in  fee  to  Long  Jim  for  the  trust  period,  except  as  provided  by  the  act, 
lands  heretofore  allotted  to  him  by  the  should  be  absolutely  null  and  void. 
Secretary  of  the  Interior  on  April  eleventh.  The  plaintiff  in  error  contends  (1)  that 
eighteen  hundred  and  ninety-four,  as  modi-  the  land  allotted  to  Long  Jim  in  the  year 
fled  and  changed  by  Department  order  of  1894  passed  to  him  in  fee  under  the  terms 
April  twentieth,  eighteen  hundred  and  of  the  Moses  agreement  and  the  act  of  rati- 
621]*ninety-four,  under  and  by  virtue  of  fication,  and  therefore  passed  to  the  plain- 
the  agreement  concluded  July  seventh,  eight-  tiff  under  the  deed  of  1900;  and,  failing 
een  hundred  and  eighty-three,  by  and  be-  this,  (2)  that  the  deed,  having  contained 
tween  the  Secretary  of  the  Interior  and  the  covenants  of  warranty,  operated  by  way  of 
Commissioner  of  Indian  Affairs  and  Chief  estoppel  to  f^ass  to  the  plaintiff  the  title 
Moses  and  other  Indians  of  the  Columbia  and  afterwards  acquired  by  Ix^n^r  Jim  by  virtue 
Colville  Reservations,  commonly  known  as  of  the  patent  of  August  2,  1905. 
the  "Moses  agreement,'  accepted,  ratified,  and  In  United  States  v.  Moore,  154  Fed.  712, 
confirmed  by  the  act  of  Congress  approved  it  was  held  by  the  United  States  circuit 
July  fourth,  eighteen  hundred  and  eighty-  court  for  the  eastern  district  of  Washing- 
four  (23  Stat,  at  L.  pp.  79,  80,  chap.  180),  *<>»  ^^^^  ^^nds  allotted  to  Indians  in  sev- 
and  under  the  decision  of  the  General  Land  ^ralty  under  the  Moses  agreement  and  the 
Office  of  July  ninth,  eighteen  hundred  and  ^j\°/  '^"^""  on'^'l:  """"^  ^*''  Executive  order 
ninety-two,  affirmed  by  the  Department  of  of  May  l  1886,  became  vested  in  the  al- 
,,  ^^^  .  -.  •  XI-  •  1.A  1-  J  J  lottees  m  fee  simple.  The  circuit  court  of 
the  Interior  January  sixth  eighteen  hundred  ^^^^^^^^  ^^^.^  ^^^.^.^^     gg  ^   ^   ^ 

and    ninety-three,    to    wit:    the    northeast  ^^^^  jg^   j,^^    5^3      ^,,^  supreme  court  of 

quarter,  northeast  quarter  of  the  southeast  Washington,  in  the  present  case  (52  Wash, 

quarter,  and  lot  one  of  section  eleven,  the  ^gg^  jqq  p^^.  194),  followed  the  reasoning 

northwest   quarter   and   southwest   quarter  ^nd  opinion  of  the  court  of  appeals.     We 

of  the  southwest  quarter  of  section  twelve,  concur  in  the  result  reached,  and  have  little 

lot  one  of  section  fourteen,  and  lots  one  and  to  add. 

two  of  section  thirteen,   township   twenty-  As  to  the  principles  to  be  kept  in  view 

seven   north,   range   twenty-two   east,   Wil-  in   construing   an   agreement  with   the   In- 

lamette  meridian,  Washington,  free  of  all  dians,  we  adhere  to  what  was  said  in  Jones 

restrictions  as  to  sale,  encumbrance,  or  tax-  v.  Meehan,  175  U.  S.   1,  10,  11,  44  L.  cd. 

ation."  49,  53,  54,  20  Sup.  Ct.  Rep.  1: 

And  on  August  2,  1905,  pursuant  to  this  "In   construing   any   treaty   between   th« 

Mutbority,  a  patent  was  issued  to  Long  Jim  United  States  and  an  Indian  tribe,  it  most 

for  tA0  Jtutds  tbst  bmd  been  sJiotted  to  him,  always    ...    be  borne  in  mind  that  tha 

07^  ttT  V.  M. 
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negotiations  for  the  treaty  are  conducted, 
on  the  part  of  the  United  States,  an  en- 
lightened and  powerful  nation,  by  repre- 
Hentatives  skilled  in  diplomacy,  masters  of 
623] *a  written  language,  understanding 
the  modes  and  forms  of  creating  the  various 
technical  estates  known  to  their  law,  and 
assisted  by  an  interpreter  employed  by 
themselves;  that  the  treaty  is  drawn  up  by 
them  and  in  their  own  language;  that  the 
Indians,  on  the  other  hand,  are  a  weak  and 
dependent  people,  who  have  no  written  lan- 
guage, and  are  wholly  unfamiliar  with  all 
the  forms  of  legal  expression,  and  whose 
only  knowledge  of  the  terms  in  which  the 
t/eaty  is  framed  is  that  imparted  to  them 
by  the  interpreter  employed  by  the  United 
States;  and  that  the  treaty  must  therefore 
b«  construed,  not  according  to  the  technical 
meaning  of  its  words  to  learned  lawyers, 
but  in  the  sense  in  which  they  would  nat- 
urally be  understood  by  the  Indians." 

The  Moses  agreement  is  quite  informal, 
a^d  it  has  been  and  should  be  construed 
in  such  manner  as  to  confer  upon  the  In- 
dians the  full  measure  of  benefit  that  it 
was  intended  to  secure  to  them.  But  it 
hardly  follows  that  they  would  be  more 
benefited  by  having  the  lands  in  fee  than 
by  having  them  held  in  trust  for  them  by 
the  government.  That  part  of  the  agree- 
ment now  in  question  provided  that  each 
head  of  family  or  male  adult  on  the  Co- 
lumbia Reservation  should  be  entitled  to 
1  square  mile  of  land — "in  the  possession 
and  ownership  of  which  they  shall  be  guar- 
anf^eed  and  protected.'*  This  is,  at  least, 
as  consistent  with  a  beneficial  ownership, 
IfAving  the  title  in  the  government,  as  with 
the  vesting  of  a  fee-simple  title  in  the  In- 
dian. 

But  whatever  may  have  been  the  intent 
oiT  the  framers  of  the  agreement,  §  2079, 
Kiev.  Stat.,  prohibited  the  making  of  any 
cintract  with  the  Indians  by  treaty;  and 
tlie  Moses  agreement  was  expressly  made 
"upon  the  condition  that  Congress  will 
make  an  appropriation  of  funds  necessary 
to  accomplish  the  foregoing,  and  confirm 
this  agreement."  The  act  of  confirmation 
(23  Stat,  at  L.  80,  chap.  180)  was  subject  to 
the  proviso  that  the  Secretary  of  the  Interior 
should  cause  the  quantity  of  land  stipu- 
624]lated  to  be  selected  in  as  compact  *form 
as  possible,  "the  same,  when  so  selected,  to 
be  held  for  the  exclusive  use  and  occupation 
of  said  Indians,  and  the  remainder  of  said 
reservation  to  be  thereupon  restored  to  the 
public  domain,  and  shall  be  disposed  of  to 
actual  settlers  under  the  homestead  laws," 
etc.  Irrespective  of  the  general  recognition 
of  the  guardianship  of  the  government  over 
the  Indians,  the  clear  antithesis  in  this 
97  Ij,  ed. 


proviso  between  the  disposition  of  otlier 
lands  to  settlers  and  the  retention  of  the 
lands  in  question  for  the  use  and  occupation 
of  the  Indians  admits  of  but  one  construc- 
tion. 

The  Executive  order  of  August  1,  1886,  is 
consistent  with  this.  So  are  the  decisions 
of  the  General  Land  Office  and  the  Secretary 
of  the  Interior,  already  referred  to  (16 
Land  Dec.  15;  32  Land  Dee.  668). 

And  the  act  of  March  3,  1905  (33  Stat, 
at  L.  1064,  chap.  1479),  above  quoted,  ex- 
pressly authorizing  and  directing  the  Secre- 
tary of  the  Interior  to  issue  a  patent  to 
fwong  Jim  for  the  lands  that  had  been  al- 
lotted to  him,  is  a  recognition  by  Congress 
that  without  the  act  he  had  no  right  to 
the  land  in  fee.  Further  corroboration  is 
to  be  found  in  the  act  of  March  8,  1906 
(34  Stat,  at  L.  55,  chap.  629),  above  quoted, 
which  requires  patents  to  be  issued,  with 
a  restriction  against  alienation,  to  the  other 
beneficiaries  of  the  Mosea  agreement. 

The  contention  of  the  appellant  that  Long 
Jim  had  a  title  in  fee  at  the  time  of  the 
making  of  the  warranty  deed  in  the  year 
1900  must  therefore  receive  a  negative  re- 
sponse. 

As  to  the  effect  of  the  warranty  upon  the 
after-acquired  title,  while  the  general  rule 
is  that  a  conveyance  with  warranty  estops 
the  grantor,  when  he  afterwards  becomes 
the  owner  of  the  land  assumed  to  be  grant- 
ed, to  deny  the  grantee's  title  (Bigelow, 
Estoppel,  2d  ed.  p.  32*4,  etc.),  it  is  well  set- 
tled that  the  doctrine  does  not  apply  to  the 
case  of  a  conveyance  made  by  one  non  sui 
juris,  or  that  is  contrary  to  public  policy  or 
statutory  prohibition.  Bank  of  •Amer-[625 
ica  V.  Banks,  101  U.  S.  240,  247,  25  L.  ed. 
850,  853;  Doe  ex  dem.  Chandler  ▼.  Ford, 
3  Ad.  &  El.  649,  5  Nev.  &  M.  209,  1  H.  A 
W.  378,  5  L.  J.  K.  B.  N.  S.  25 ;  Den  ex  dem. 
Wooden  v.  Shotwell,  24  N.  J.  L.  789;  Con- 
nor V.  McMurray,  2  Allen,  202,  204;  Doyle 
V.  Coburn,  6  Allen,  71,  72;  Merriam  v. 
Boston,  C.  &  F.  R.  Co.  117  Mass.  241,  244; 
Brick  V.  Campbell,  122  N.  Y.  337,  346,  10 
L.R.A.  259,  25  N.  E.  493;  Kennedy  v. 
M'Cartney,  4  Port.   (Ala.)    141,  158. 

Since  it  is  entirely  plain,  in  the  case  be- 
fore us,  that  the  title  to  the  lands  in  ques- 
tion was  retained  by  the  United  States  for 
reasons  of  public  policy,  and  in  order  to 
protect  the  Indians  against  their  own  im- 
providence, it  follows  as  matter  of  course 
that  a  conveyance  made  by  one  of  them, 
before  the  title  was  vested  in  him  pursuant 
to  the  act  of  1905,  was  in  the  very  teeth 
of  the  policy  of  the  law,  and  could  not  oper- 
ate as  a  conveyance,  either  by  its  primary 
force  or  by  way  of  e«tA^^V 
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J.  S.  REEVES,  J.  H.  Reeves,  D.  F.  0. 
Reeves,  J.  F.  Bell,  Green  Benton,  0.  B. 
Washington,  W.  B.  Fuller,  and  J.  B. 
Sparkman,  Copartners  under  the  Firm 
Name  of  J.  S.  Reeves  k  Co. 

(See  a  C.  Reporter's  ed.  625-632.) 

Error  to  state  court  »  Federal  question 
»  iMinkruptcy  —  discharge. 

1.  A  right  or  immunity  was  set  up  and 
claimed  under  the  Federal  bankrupt  act, 
within  the  meaning  of  U.  S.  Rev.  Stat. 
§  709,  U.  S.  Comp.  Stat.  1901,  p.  575,  gov- 
erning writs  of  error  from  the  Federal  Su- 

Sreme  Court  to  state  courts,  where  the 
efendant  relied  upon  his  discharge  in  bank- 
ruptcy to  defeat  an  action  upon  a  debt 
which  the  plaintiffs  claim  was  revived  by 
a  new  promise  made  in  the  interim  between 
the  adjudication  in  bankruptcy  and  the  dis- 
charge. 

[For  other  cases,  see  Appeal  and  Brror,  1956- 
1062.  in  Diffeat  Sap.  Ct  1908.] 

Bankruptcy  —extortion. 

2.  Extortion  or  attempted  extortion  as  a 
consideration  for  acting  or  forbearing  to 
act  in  bankruptcy  proceedings,  which  is  for- 
bidden by  the  bankrupt  act  of  July  1,  1898 
(30  SUt.  at  L.  544,  chap.  541,  U.  S.  Comp. 
Stat.  1901,  p.  3418),  §  29b,  cl.  5,  cannot  be 
inferred  from  a  promise  by  the  bankrupt 
after  adjudication,  that  if  certain  creditors 
would  loan  him  a  specified  sum  to  be  used 
in  paying  the  consideration  of  a  composi- 
tion with  creditors,  he  would  pay  tiiem  the 
balance  of  their  claim  when  such  composi- 
tion was  confirmed,  after  deducting  their 
share  of  the  consideration  of  the  composi- 
tion, which  promise  they  accepted,  msking 
the  loan  for  the  said  purpose. 

Bankruptcy  —  discharge  —  revival  by 
new  promise. 

3.  A  provable  debt  which  would  be  barred 

under  the  bankrupt  act  of  July   1,   1898, 

§   17,  by  a  discharge  in  bankruptcy,  may 

be  revived  by  a  new  promise,  made  in  the 

interim  between  the  adjudication  and  the 

discharge. 

[For  other  cases,  see  Bsnkrnptcy,  XI.  d,  in 
Diffeat  Snp.  Ct.  1908.] 

Bankruptcy  ^  provable  debts  —  time  of 

contracting. 

4.  Debts  founded  upon  open  account  or 
upon  contract,  express  or  implied,  which  are 
provable  under  the  bankrupt  act  of  July 
1,  1898,  §  63a,  cl.  4,  include  only  such  as 
existed  at  the  time  of  the  filing  of  the  peti- 
tion in  bankruptcy. 

[For  other  cases,  see  Baakraptcy,  X.  a,  in 
Dlirest  Sup.  Ct.  1908.1 


Bankruptcy  »  oompoaltion  with  credit* 
ors. 

5.  A  bankrupt  may  use  his  credit  to  ae- 

quire  the  mone^  required  for  the  purpoaea 

of   a   composition   offered   conformably    to 

the  bankrupt  act  of  July  1,  1898,  §  12,  to 

his  creditors. 

[For   other   cases,   see   Bankruptcy,   XII.,   la 
Digest  Sap.  Ct.  1908.] 

[No.  299.] 

Argued    and   submitted   January    7,    19 IS. 
Decided  February  24,  1913. 

IN  ERROR  to  the  Supreme  Court  of  tha 
State  of  Alabama  to  review  a  judgment 
which  affirmed  a  judgment  of  the  City 
Court  of  Birmingham,  in  that  state,  la 
favor  of  plaintiffs  in  an  action  upon  a  debt 
which  defendant  claims  is  barred  by  his 
discharge  in  bankruptcy.     Affirmed. 

See  same  case  below,  171  Ala.  401,  54 
So.  654. 

The  facts  are  stated  in  the  opinion. 

Mr.  Oscar  R.  Hundley  submitted  tha 
cause  for  plaintiff  in  error: 

There  is  involved  in  this  case  a  rigliti 
title,  privilege,  or  immunity  of  the  plaia* 
tiff  in  error,  claimed  under  the  bankruptcy 
statute,  which  has  been  denied  by  the  stats 
court. 

Collier,  Bankr.  6th  ed.  p.  298;  Hill  ▼. 
Harding,  107  U.  S.  631,  27  L.  cd.  493,  S 
Sup.  Ct.  Rep.  404;  Hennequin  ▼.  Clews,  111 
U.  S.  677,  28  L.  ed.  566,  4  Sup.  Ct.  Rapw 
376. 

The  agreement  was  void  for  uncertainty 
in  that  the  payment  depended  on  whether 
or  not  the  composition  was  confirmed  by 
the  court.  All  the  cases  agree  that  the  new 
promise  must  be  unequivocal,  and  not  d6« 
pendent  on  a  condition. 

Smith  ▼.  Stanchfield,  7  Am.  Bankr.  Rep. 
498. 

Moreover,  the  confirmation  of  the  com- 
position effectuated  the  agreemont  betweea 
all  the  creditors,  whereby  all  the  debts 
were  released,  and  it  appears  from  tha 
replication  that  defendants  in  error  volun- 
tarily agreed,  by  their  acceptance  of  tha 
terms  of  the  composition,  to  this  result. 

McDonald  v.  Taylor  &  Co.  26  Am.  Bankr. 
Rep.  635. 

After  all,  the  test  of  the  validity  of  tha 
agreement   set    out    in    the    replication    ia 


Note. — On  the  general  subject  of  writs  of 
error  from  the  United  States  Supreme  Court 
to   state   courts — see    notes   to    Martin    v. 
Hunter,  4  L.  ed.  U.  8.  97 ;  Hamblin  v.  West- 
em  Land  Co.  37  L.  ed.  U.  S.  267;  Re  Bu- 
chanan, 39  L.  ed.  U.  8.  884,  and  Kipley  v. 
nUnoiB,  42  L.  ed.  U.  S.  998. 
On   how  mod    when    queationa   must    be 
yif'^  »od  decided  in  a  gimte  court  ia  order 


to  make  a  case  for  a  writ  of  error  from  tha 
Supreme  Court  of  the  United  States — see 
note  to  Mutual  L.  Ins.  Co.  v.  McGrew,  63 
L«.R»A.  33. 

As  to  review  of  decisions  oi  state  aomta 
in  cases  involving  questions  of  bankmptcgr-* 
see  note  to  Thompson  ▼•  Fairbanks^  49  K  ad» 
U.  S.  577. 
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whether  the  judge  would  oonfirm  a  oompo- 
dtion  if  it  were  made  to  appear  to  him 
that,  either  before  or  after  a  creditor  had 
assented  thereto,  an  agreement  was  made 
whereby  all  the  said  creditor's  debt  was  to 
be  paid  in  full.  If  such  an  agreement 
would  result  in  a  refusal  of  confirmation, 
then  it  would  follow  that  the  agreement 
would  be  subject  to  all  the  objections  urged 
in  the  demurrers  of  plaintiff  in  error.  If 
the  agreement  was  secret,  and  not  known 
to  the  court,  it  would  certainly  warrant  a 
refusal  to  confirm. 

Ro  Jacobs,  18  Nat.  Bankr.  Reg.  48,  Fed. 
Cas.  No.  7,150;  Collier,  Bankr.  6th  ed.  p. 
188. 

Mr.  Samuel  A.  Putman  argued  the 
cause  and  filed  a  brief  for  defendants  in 
error: 

The  new  promise  was  made  after  the  ad- 
judication of  bankruptcy,  for  a  new  and 
valuable  consideration;  but  it  was  a  good 
promise  whether  there  was  any  new  con- 
sideration or  not.  The  bankruptcy  does  not 
extinguish  the  debt,  but  merely  bars  the 
remedv:  and  the  moral  obligation  to  pay 
is  in  itseii  a  sufficient  consideration  to  sus- 
tain a  new  promise. 

Mutual  Reserre  Fund  Life  Asso.  ▼. 
Beatty,  S5  C.  C.  A.  573,  93  Fed.  747; 
Griel  v.  Solomon,  82  Ala.  85,  60  Am.  Rep. 
733,  2  So.  322;  Torry  ▼.  Krauss,  149  Ala. 
200,  43  So.  184. 

Mr.  Justice  Pitney  delivered  the  opinion 
of  the  court: 

Defendants  in  error  sued  plaintiff  in  error 
November  22,  1907,  in  the  city  court  of 
Birmingham,  Alabama,  declaring  upon  the 
common  counts  for  moneys  due  December 
10,  1906,  and  February  19,  1906,  and  by  an 
amendment  declared  upon  a  promissory  note 
for  about  $250,  which  was  a  part  of  a 
claim  of  the  defendants  in  error  that  ante- 
dated the  bankruptcy  of  the  plaintiff  in 
error.  The  defendant  (now  plaintiff  in 
error)  pleaded  that  on  November  22,  1005, 
he  filed  in  the  district  court  of  the  United 
•2  7] States  *for  the  northern  district  of 
Alabama,  his  petition  in  bankruptcy;  that 
said  court  had  jurisdiction  of  said  bank- 
ruptcy proceedings,  and  duly  adjudicated 
him  a  iMinkrupt  on  that  date;  that  subse- 
quently he  offered  a  composition  to  his 
creditors,  and  the  offer  was  accepted  and  a 
composition  made  in  ssid  proceedings  and 
duly  confirmed  by  said  district  court  Feb- 
ruary 6,  1006,  a  certified  copy  of  the  decree 
of  confirmation  being  attached  to  and  made 
a  part  of  the  plea;  that  the  plaintiffs  were 
then  creditors  of  the  bankrupt,  and  as  such 
aeeepted  the  offer  of  composition  and  were 
paid  a  dividend  thereon;  that  the  claim 
#7  Jj.  ed. 


sued  on  herein  is  a  part  of  and  was  in- 
cluded in  said  claim  on  which  said  dividend 
was  paid,  and  the  claim  herein  is  barred 
by  said  proceedings  and  discharged  by  said 
composition.  The  plaintiffs  replied,  (a) 
that  on  January  1,  1906  (which  date  was 
after  the  adjudication  and  before  the  dis- 
charge), defendant  promised  that  if  plain- 
tiffs would  lend  him  $500  for  use  in  paying 
the  consideration  of  a  composition  with 
his  creditors  in  said  bankruptcy  proceed- 
ings, he,  defendant,  when  said  composition 
was  confirmed,  would  pay  plaintiffs  the  bal- 
ance of  the  demand  sued  on,  after  deduct- 
ing therefrom  plaintiffs'  share  of  the  con- 
sideration of  such  composition;  and  plain- 
tiffs averred  that  they  accepted  defendant's 
said  offer  and  promise,  and  did  so  lend  him 
the  said  sum  of  $500  for  the  said  purpose; 
and  (b)  for  further  replication,  that  after 
the  filing  of  defendants'  said  petition  in 
bankruptcy,  and  after  he  had  been  adjudged 
a  bankrupt,  defendant  promised  plaintiffs 
that  he  would  pay  what  he  owed  them,  be- 
ing the  same  demand  sued  on  herein,  when 
his  composition  in  bankruptcy  was  con- 
firmed, and  that  plaintiffs  accepted  said 
promise.  To  these  replications  the  defend- 
ant demurred.  The  city  court  overruled 
the  demurrers  and  proceeded  to  a  trial  of 
the  issues  of  fact,  which  resulted  in  favor 
of  the  plaintiffs  upon  both  the  common 
counts  and  the  note.  The  defendant  ap- 
pealed *to  the  supreme  court  of  AIa-[628 
bama,  which  affirmed  the  judgment.  171 
Ala.  401,  54  So.  654.  Whereupon  he  sued 
out  the  present  writ  of  error. 

The  case  is  brought  here  under  §  709, 
Rev.  Stat.  (U.  S.  Comp.  Stat.  1901,  p.  576), 
the  contention  being  that  a  right  or  im- 
munity set  up  and  claimed  by  the  plaintiff 
in  error  under  the  Federal  bankruptcy  act 
was  denied  by  the  state  court.  See  Linton 
V.  Stanton,  12  How.  423,  18  L.  ed.  1050; 
Mays  V.  Fritton,  131  U.  S.  cxiv,  Appx.  and 
21  L.  ed.  127;  Hill  v.  Harding,  107  U.  S. 
631,  27  L.  ed.  493,  2  Sup.  Ct.  Rep.  404; 
Rector  v.  City  Deposit  Bank,  200  U.  S. 
405,  50  L.  ed.  527,  26  Sup.  Ct.  Rep.  289. 

It  is  not  contended  that  the  record  im- 
ports a  secret  or  fraudulent  agreement  be- 
tween the  bankrupt  and  the  plaintiffs  at  the 
expense  of  other  creditors.  The  state  court 
construed  the  replications  as  not  averring 
secrecy  or  fraud,  saying  (171  Ala.  408) : 
"That  an  advantage  accrued  to  plaintiffs 
as  the  result  of  the  loan  is  true;  but  that 
it  came  as  a  result  of  fraud,  collusion,  or 
extortion,  cannot  be  read  from  these  rep- 
lications. On  the  contrary,  the  advantage, 
so  far  as  the  pleadings  show,  was  the  result 
of  the  advancement  made  by  way  of  the  loan 
described.  There  la  Tkoi\\\Ti%  \tl  >^ci^  t^^x^v- 
tiona  on  wYiVtYi  \o  t%a\  s.  ^wv.OiL>aaXsst^  ^Ocv^S. 
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mttyitdng  other  than  the  loan  induced  the 
promise  relied  on  for  recovery  here." 

This  construction  of  the  pleadings  is  not 
disputed  here.  We  therefore  are  not  in  this 
case  concerned  with  the  general  equitable 
principle  that  composition  agreements  are 
invalid  if  based  upon  or  procured  by  a 
secret  arrangement  with  one  or  more  favored 
creditors,  in  violation  of  the  equality  and 
reciprocity  upon  which  such  an  agree- 
ment is  avowedly  based.  Story,  Eq.  Jur. 
0th  ed.  §§  378,  370;  Clarke  v.  White,  10 
Pet.  178,  100,  0  L.  ed.  1046,  1055;  Wood 
▼.  Barker,  L.  R.  1  Eq.  130,  35  L.  J.  Ch. 
N.  8.  276,  11  Jur.  N.  S.  005,  13  L.  T.  N.  S. 
318,  14  Week.  Rep.  47;  McKewan  v.  San- 
derson, L.  R.  20  Eq.  65,  44  L.  J.  Ch.  N.  S. 
447,  32  L.  T.  N.  S.  385,  23  Week.  Rep.  607 ; 
Bissell  V.  Jones,  L.  R.  4  Q.  B.  40,  0  Best 
ft  S.  884,  38  L.  J.  Q.  B.  N.  S.  2,  10  L.  T. 
K.  S.  262,  17  Week.  Rep.  40;  Ex  parte 
Nicholson,  L.  R.  6  Ch.  332,  22  L.  T.  N.  S. 
286,  18  Week.  Rep.  411;  Crossley  v.  Moore, 
40  N.  J.  L.  27,  34;  Feldman  v.  Gamble,  26 
N.  J.  Eq.  404;  Dicks  v.  Andrews,  132  Ga. 
601,  604,  64  S.  E.  788,  16  Ann.  Cas.  1070. 
62 1]  *0f  the  questions  raised,  only  three 
deserve  notice. 

(1)  It  is  contended  that  the  transaction 
set  up  in  the  former  of  the  two  replications 
mentioned  was  in  violation  of  the  prohibi- 
tion of  S  20b,  cL  5  of  the  bankruptcy  act 
(30  Stat  at  L.  chap.  541,  pp.  544,  554, 
U.  8.  Comp.  Stat.  1001,  pp.  3418,  3433), 
which  declares  that  "a  person  shall  be  pun- 
ished, by  imprisonment  for  a  period  not  to 
exceed  two  years,  upon  conviction  of  the 
offense  of  having  knowingly  and  fraudulent- 
ly ..  .  extorted  or  attempted  to  extort 
any  money  or  property  from  any  person  as 
a  oonsideration  for  acting  or  forbearing  to 
act  in  bankruptcy  proceedings."  It  is  suffi- 
eient  to  say  that  we  are  unable  to  see  in 
this  record  anything  of  extortion  or  at^ 
tempted  extortion. 

(2)  It  is  contended  as  to  both  replica- 
tions that  although  a  debt  barred  by  dis- 
charge in  bankruptcy  may  be  revived  by  a 
new  promise  made  after  the  discharge,  this 
cannot  be  done  by  a  new  promise  made  in 
the  interim  between  the  adjudication  and 
the  discharge. 

It  is  settled,  however,  that  a  discharge, 
while  releasing  the  bankrupt  from  legal  lia- 
bility to  pay  a  debt  that  was  provable  in 
the  bankruptcy,  leaves  him  under  t  moral 
obligation  that  is  sufficient  to  support  a 
new  promise  to  pay  the  debt.  And  in 
reason,  as  well  as  by  the  greater  weight 
of  authority,  the  date  of  the  new  promise 
is  immaterial.  The  theory  is  that  the  dis- 
charge destroys  the  remedy,  but  not  the 
indehtedneM;  that,  generally  speaking,  it 
relMtea  to  the  iaceptioa  of  the  proceedings, 


and  the  transfer  of  the  bankrupt's  estate 
for  the  benefit  of  creditors  takes  effect  ss 
of  the  same  time;  that  the  bankrupt  be- 
comes a  free  man  from  the  time  to  which 
the  discharge  relates,  and  is  as  competent 
to  bind  himself  by  a  promise  to  pay  an 
antecedent  obligation,  which  otherwise 
would  not  be  actionable  because  of  the  dis- 
charge, as  he  is  to  enter  into  any  new  en- 
gagement. And  so,  under  other  bankrupt 
acts,  it  has  been  commonly  held  that  a  prom- 
ise to  pay  a  provable  debt,  notwithstanding 
the  discharge,  *is  as  effectual  when [630 
made  after  the  filing  of  the  petition  and 
before  the  discharge  as  if  made  after  the 
discharge.  Kirkpatrick  v.  Tattersall,  13 
Mees.  &  W.  766,  1  Car.  &  K.  677,  14  L.  J. 
Exch.  N.  S.  200,  0  Jur.  214;  Otis  v.  Gazlin, 
31  Me.  560;  Hornthal  v.  McRae,  67  N.  C. 
21;  Fraley  v.  Kelly,  67  N.  C.  78;  Hill  v. 
Trainer,  40  Wis.  637,  5  N.  W.  026;  Knapp 
V.  Hoyt,  57  Iowa,  691,  42  Am.  Rep.  50,  10 
N.  W.  025;  Lanagin  v.  Nowland,  44  Ark. 
84;  Wiggin  v.  Hodgdon,  63  N.  H.  30;  Griel 
V.  Solomon,  82  Ala.  85,  60  Am.  Rep.  73  S, 
2  So.  322;  Jersey  City  Ins.  Co.  v.  Archer, 
122  N.  Y.  376,  25  N.  E.  338. 

Our  attention  is  not  called  to  any  de- 
cision in  point  arising  under  the  present 
bankruptcy  act;  but  we  deem  it  clear  that 
the  same  rule  should  be  applied.  If  there 
is  any  distinction  between  this  and  former 
acts  that  would  require  a  different  rule,  it 
must  arise  from  the  time  to  which  the  dis- 
charge is  made  to  relate.  As  to  this,  §  17 
of  the  act  of  1808  declares  that  "a  discharge 
in  bankruptcy  shall  release  a  bankrupt 
from  all  his  provable  debts,"  with  ceitain 
exceptions  not  now  pertinent.  For  the  defi- 
nition of  "provable  debts"  we  are  referred 
to  S  63,  which  is  set  forth  in  full  in  the 
margin.f  Of  the  several  ^classes  of [6 31 
liabilities,  those  in  clauses  1,  2,  and  3  are  in 
terms  described  as  existing  at  or  before  the 

fSec.  63.  Debts  which  may  be  proved.-— a. 
Debts  of  the  bankrupt  may  be  proved  and 
allowed  against  his  estate  which  are  (1) 
a  fixed  liability,  as  evidenced  by  a  judg- 
ment or  an  instrument  in  writing,  abso- 
lutely owing  at  the  time  of  the  filing  of 
the  petition  against  him,  whether  then  pay- 
able or  not,  with  any  interest  thereon  whidi 
would  have  been  recoverable  at  that  date, 
or  with  a  rebate  of  interest  upon  such  as 
were  not  then  payable  and  did  not  besr  in- 
terest; (2)  due  as  costs  taxable  against 
an  involuntary  bankrupt  who  was,  at  the 
time  of  the  filing  of  the  petition  against 
him,  plaintiff  in  a  cause  of  action  which 
would  pass  to  the  trustee,  snd  which  tba 
trustee  declines  to  prosecute  after  notice; 
(3)  founded  upon  a  claim  for  taxable  coats 
incurred  in  good  faith  by  a  creditor  before 
the  filing  of  the  petition  in  an  action  to 
recover  a  provable  debt;  (4)  founded  upon 
an  open  account,  or  upon  a  contract,  ex* 
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filing  of  the  petitioD.  Clause  5  relates  to 
liabilities  "founded  upon  provable  debts  re- 
duced to  judgment  after  the  filing  of  the 
petition/'  etc.;  plainly  meaning  that  they 
arose  before  its  filing.  Clause  4  describes 
simply  debts  that  are  "founded  upon  an 
open  account,  or  upon  a  contract,  express 
or  implied/'  not  in  terms  referring  to  the 
time  of  the  inception  of  the  indebtedness. 
Bnt,  reading  the  whole  of  S  ^3,  and  con- 
sidering it  in  connection  with  the  spirit 
and  purpose  of  the  act,  we  deem  it  plain 
that  the  debts  founded  upon  open  account 
or  upon  contract,  express  or  implied,  that 
are  provable  under  §  63a,  d.  4  include  only 
such  as  existed  at  the  time  of  the  filing 
of  the  petition  in  bankruptcy.  This  court 
in  effect  adopted  that  construction  when,  in 
promulgating  the  General  Orders  and  Forms 
in  Bankruptcy,  1808,  under  the  authority 
conferred  by  $  30,  a  form  of  discharge  was 
prescribed  (Forms  in  Bankruptcy,  No.  50), 
by  which  it  is  ordered  that  the  bankrupt 
"be  discharged  from  all  debts  and  claims 
which  are  made  provable  by  said  acts 
against  his  estate,  and  which  existed  on  the 

—  day  of  ,  A.  D.  ,  on  which 

day  the  petition  for  adjudication  was  filed 
him;  excepting  such  debts  as  are  by  law 
excepted  from  the  operation  of  a  discharge 
in  bankruptcy.'*  And  the  forms  prescribed 
for  proof  of  debts  all  declare  that  the  in- 
debtedness existed  "at  and  before  the  filing 
of  the  said  petition."  Forms  31  to  36, 
inclusive.  The  General  Orders  and  Forms, 
etc.,  are  to  be  found  in  172  U.  S.  700-704, 
43  L.  ed.  1217,  1238,  18  Sup.  Ct.  Rep.  xxxii. 
-XXXV. ;  32  C.  C.  A.  Ixvi.-lxix.,  80  Fed.  xlii.- 
xlv.;  3  Foster,  Fed.  Pr.  4th  ed.  2626,  2550, 
2572. 

The  view  above  expressed  as  to  clause  4 
of  §  63a  is  the  same  that  has  been  generally 
adopted  in  the  Federal  district  courts.  Re 
f  t2]Burka,  104  Fed.  326;  Re  •Swift,  50  C. 
C.  A.  264,  112  Fed.  315,  321;  Re  Adams,  130 
Fed.  381;  Coleman  Co.  v.  Withoft,  105  Fed. 
«50.  252;  and  see  Re  Roth,  31  IaR.A.(N.S.) 
270,  104  C.  C.  A.  640,  181  Fed.  667,  673. 

And  so,  upon  the  whole  matter,  we  con- 
clude that  under  the  present  act  an  express 
promise   to  pay    a   provable   debt   is  good 

press  or  implied;  and  (5)  founded  upon 
provable  debts  reduced  to  judgments  after 
the  filing  of  the  petition  and  before  the  con- 
sideration of  the  bankrupt's  application  for 
a  discharge,  less  costs  incurred  and  in- 
terests accrued  after  the  filing  of  the  peti- 
tion and  up  to  the  time  of  the  entry  of  such 
judgments. 

b.  Unliquidated  claims  against  the  bank- 
rupt may,  pursuant  to  application  to  the 
court,  be  liquidated  in  such  manner  as  it 
#hall  direct,  and  mav  thereafter  be  proved 
and  allowed  agaiDst  his  estate. 
S7  />.  ed. 


although  made  after  the  filing  of  the  pe- 
tition and  before  discharge. 

3.  What  has  been  said  disposes  at  the 
same  time  of  the  contention  that  the  prom- 
ises set  up  in  the  two  replications  under 
consideration  were  discharged  by  the  con- 
firmation of  the  composition.  As  these  obli- 
gations were  entered  into  after  the  adjudi- 
cation of  bankruptcy,  they  were,  of  coarse, 
not  provable  under  §  63;  and  only  provable 
debts  are  discharged. 

With  respect  to  the  money  loaned  to  the 
bankrupt  for  use  in  paying  the  considera- 
tion of  the  composition,  it  is  perhaps  worth 
while  to  remark  that  $  12  of  the  act,  in 
prescribing  the  time  and  mode  of  offering 
terms  of  composition,  plainly  contemplates 
that  a  composition  in  money  may  be  offered, 
and  expressly  prescribes  that  an  application 
for  the  confirmation  of  a  composition  may 
be  made  after,  but  not  before,  "the  con- 
sideration to  be  paid  by  the  bankrupt  to  his 
creditors,  and  the  money  necessary  to  pay 
all  debts  which  have  priority,  and  the  cost 
of  the  proceedings,  have  been  deposited  in 
such  place  as  shall  be  designated  by,  and 
subject  to  the  order  of,  the  judge."  And 
the  same  section  provides  that  "upon  the 
confirmation  of  a  composition  the  considera- 
tion shall  be  distributed  as  the  judge  shall 
direct,  and  the  case  dismissed." 

The  act,  of  course,  contemplates  that  the 
bankrupt  may  acquire  the  money  required 
for  the  purposes  of  the  composition  by  the 
use  of  his  credit. 

Judgment  affirmed. 


•JOSEPH  MARRONE,  Plff.  in  Err.,[0SS 

V. 

WASHINGTON  JOCKEY  CLUB  OF  THE 
DISTRICT  OF  COLUMBIA,  S.  S.  How- 
land,  Henry  J.  Morris,  and  Samuel  Ross. 

(See  S.  C.  Reporter's  ed.  633-637.) 

Election  of  remedies  —  choice  —  right 
off  holder  off  race  track  ticket. 

A  ticket  of  admission  to  a  race  track  in- 

closure  is  only  a  revocable  license,  and  the 

holder's  only  remedv,   where   he   has  been 

forciblv   prevented    from    entering,   or   has 

been    forcibly    ejected    just    after    he    had 

dropped  his  ticket  into  the  box,  is  by  an 

action  for  damages  for  the  breach  of  the 

contract.     He   cannot   maintain   an   action 

of  trespass. 

[For  other  cases,  see  Election  of  Remedies, 
III.,  In  Digest  Sap.  Ct.  1908.] 

[No.  59.] 

Note. — On  the  nature  and  extent  of  rights 
of  holder  of  ticket  of  admission  to  ^Iajcj^  ^V 
amusement — eee  tlo\.«  \a  t^^^t\>  ^V  ^vb  ^aakl 
in  48  LILA.V'KJB.^  ^^\ 
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ArgQ«d  Febnutry  28,  1018.    Decided  MArch 

10,  1018. 

IN  ERROR  to  the  Court  of  Appeals  of 
the  District  of  Columbia  to  review  a 
Judgment  which  affirmed  a  judgment  of 
the  District  Court  in  favor  of  defendants 
in  an  action  of  trespass  based  upon  the  re- 
fusal of  admission,  or  the  ejection  of  the 
holder  of  a  ticket  of  admission,  to  a  race 
track  inclosure.    Affirmed. 

See  same  case  below,  35  App.  D.  C.  82. 

The  facts  are  stated  in  the  opinion. 

Mr.  liorenzo  A.  Bailey  argued  the  cause, 
and,  with  Mr.  George  A.  Prevost,  filed  a 
bricdf  for  plaintiff  in  error: 

A  conspiracy,  for  the  purposes  of  a  civil 
action,  is  a  combination  of  two  or  more 
persons  by  some  concerted  action  to  accom- 
plish any  purpose  by  unlawful  means,  or 
an  unlawful  purpose  by  any  means. 

Karges  Furniture  Co.  v.  Amalgamated 
Woodworkers'  Local  Union,  165  Ind.  421,  2 
L.R.A.(N.S.)  788,  75  N.  E.  877,  8  Ann.  Cas. 
820. 

It  may  be  a  verbal  agreement  or  under- 
taking, or  a  scheme  evidenced  by  the  ac- 
tion of  the  parties. 

Franklin  Union  v.  People,  220  111.  366,  4 
L.RJl.(N.8.)  1001,  110  Am.  St.  Rep.  248, 
77  N.  E.  176. 

Any  conspiracy  the  object  of  which  is 
wrongfully  or  maliciously  to  injure  another 
in  business,  trade,  or  reputation,  is  action- 
able. Although  in  criminal  conspiracy  the 
combination  is  the  gist  of  the  offense,  in 
civil  conspiracy  damage  is  the  gist,  and  not 
the  combination  itself. 

Eddy,  Combinations,  SS  263,  371,  373. 

The  evidence  of  conspiracy  is  generally, 
from  the  nature  of  the  case,  circumstantial. 
It  is  not  necessary  to  prove  that  the  de- 
fendants came  together  and  actually  agreed 
in  terms. 

Greenl.  Ev.  Redf .  ed.  |  93 ;  8  Cyc  686. 

In  an  action  for  conspiracy  wrongfully  to 
expel  plaintiff  from  the  society,  whether 
the  members  acted  fairly  and  in  good  faith 
in  finding  that  a  letter  written  by  plaintiff 
was  in  violation  of  the  constitution  and 
laws  of  the  order  was  for  the  jury. 

St  Louis  Southwestern  R.  Co.  v.  Thomp- 
son, 102  Tex.  80,  118  S.  W.  144,  10  Ann. 
Cas.  1260. 

The  weight  of  authority  and  the  proposi- 
tion sustained  by  reason  and  well-estab- 
lished principles,  as  stated  in  28  Am.  & 
Eng.  Enc.  Law,  124,  is  thst  the  holder  of  a 
ticket  of  admission  to  a  theater  has  more 
than  a  revocable  license;  his  right  is  more  in 
ihe  aatnre  of  a  lease,  entitling  him  to  the . 
ingnm  mnd  egreu;  MDd  where  the  holder  of  | 
a/  mdmiMBion  to  a  place  of  public 
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amusement  is  wrongfully  fJaeM,  th« 
wrongdoer  is  liable  for  all  eonseqiMitial 
damages  resulting  from  the  unlawful  ajee- 
tion. 

Tayler  v.  Waters,  7  Taunt.  374,  2  Marah. 
561,  18  Revised  Rep.  499;  Drew  v.  Peer,  03 
Pa.  284;  McGovemey  v.  Staples,  7  Alb.  L. 
J.  210;  BlacGowan  v.  Duff,  12  N.  Y.  S.  R. 
680;  Cremore  v.  Muber,  18  App.  Div.  231, 
45  N.  Y.  Supp.  947 ;  Smith  v.  Leo,  02  Hun, 
242,  36  N.  Y.  Supp.  049;  Collister  v.  Hay- 
man,  183  N.  Y.  250,  1  L.R.A.(N.S.)  1188. 
Ill  Am.  St.  Rep.  740,  76  N.  E.  20,  6  Ann. 
Cas.  844;  People  v.  King,  110  N.  Y.  418,  1 
L.RJI.  293,  6  Am.  St.  Rep.  389,  18  N.  E. 
245;  Baylies  v.  Curry,  128  lU.  287,  21  N.  £. 
596;  Joseph  v.  Bidwell,  28  La.  Ann.  382,  26 
Am.  Rep.  102. 

A  person  who  has  a  right  to  enter  upon 
the  land  of  another  and  there  do  an  act 
may  use  what  force  is  required  for  the 
purpose  without  being  liable  to  an  action, 
though  such  right  was  not  acquired  by 
deed. 

W.  T.  Walker  Furniture  Co.  v.  Dyson,  82 
App.  D.  C.  90,  19  L.RJl.(NJ3.)  606. 

A  license,  founded  upon  a  valuable  con- 
sideration, to  enter  the  land  of  another,  is 
not  revocable  at  the  will  of  the  licensor. 

Chicosa  Irrig.  Ditch  Co.  v.  El  Moro  Ditch 
Co.  10  Colo.  App.  276,  60  Pac  731 ;  Burrow 
V.  Terre  Haute  ft  L.  R.  Co.  107  Ind.  432,  8 
N.  E.  167. 

The  conditions  upon  whidi  the  defendants 
could  refuse  to  admit  plaintiff  are  specified 
on  the  back  of  the  ticket.  The  good  faith 
of  the  stewards  in  their  decision  is  directly 
impeached  and  put  in  issue  in  this  suit, 
and,  upon  all  the  evidence,  was  a  question 
of  fact  for  the  jury. 

St  Louis  Southwestern  R.  Co.  v.  Thomp- 
son, 102  Tex.  89,  113  S.  W.  144,  19  Ann. 
Cas.  1250. 

Mr.  A.  8.  Worthtngton  argued  the  cause, 
and,  with  Mr.  Charles  L.  Frailey,  filed  a 
brief  for  defendants  in  error: 

The  exclusion  of  the  plaintiff  from  the 
race- track  inclosure  gave  him  no  cause  of 
action  against  the  defendants  except,  at  the 
most,  a  right  to  sue  for  breach  of  contraet, 
in  which,  on  the  evidence  in  this  case,  his 
damages  would  have  been  limited  to  the 
amount  paid  for  his  tickets. 

Wood  V.  Leadbitter,  13  Mees.  k  W.  888, 
14  L.  J.  Exch.  N.  S.  161,  9  Jur.  187,  18  Sag. 
Rul.  Cas.  49;  Homey  v.  Nixon,  218  Pa.  tO, 
1  L.R.A.(N.S.)  1184,  110  Am.  St  Rep.  820, 
61  Atl.  1088,  5  Ann.  Cas.  349,  19  Am.  Ni^ 
Rep.  496;  McCrea  v.  Marsh,  12  Gray,  211, 
71  Am.  Dec.  745;  Burton  v.  B^tktt^^  1 
Allen,  136,  79  Am.  Dec  717;  Johnm  %, 
Wilkinson,  139  Mass.  3,  62  Am.  Rep; 
29  N.  E.  62;  Pearce  v.  Spalding,  18 
App.  144*,  BuenxX^  ^.  l^vw^xt  Ami 


1912. 


BAXTER  ▼.  BUCHHOLZ-HIU.  TEANSP.  00. 


•85-4137 


Asm.  20  R.  I.  29,  14  L.R.A.(N.S.)  1242,  68 
Ail.  721;  Meiiner  v.  Detroit,  B.  I.  &  W. 
yerry  Co.  154  Mich.  545,  19  L.R.A.(N.S.) 
872,  129  Am.  St.  Rep.  493,  118  N.  W.  14; 
W.  W.  V.  Co.  V.  Black,  113  Va.  728,  75  S. 
E.  82;  21  Enc  PI.  &  Pr.  647;  Shubert  ▼. 
Nixon  AmuBement  Co.  —  N.  J.  — ,  83  Atl. 
369;  Taylor  v.  Cohn,  47  Or.  540,  84  Pac. 
388,  8  Ann.  Cas.  527;  Purcell  v.  Daly,  19 
Abb.  N.  C.  301;  People  ex  rel.  Bumham  ▼. 
Flynn,  114  App.  Div.  578,  100  N.  Y.  Supp. 
31,  affirmed  in  189  N.  Y.  180,  82  N.  E.  169, 
12  Ann.  Cas.  420. 

Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

This  is  an  action  of  trespass  for  forcibly 
preventing  the  plaintiff  from  entering  the 
Bennings  Race  Track  in  this  District  after 
he  had  bought  a  ticket  of  admission,  and  for 
636]  *doing  the  same  thing,  or  turning  him 
out,  on  the  following  day,  just  after  he  had 
dropped  his  ticket  into  the  box.  There  was 
also  a  count  charging  that  the  defendants 
conspired  to  destroy  the  plain^ifTs  reputa- 
tion, and  that  they  excluded  him  on  the 
charge  of  having  "doped"  or  drugged  a  horse 
entered  by  him  for  a  race  a  few  days  be- 
fore, in  pursuance  of  such  conspiracy.  But 
as  no  evidence  of  a  conspiracy  was  intro- 
duced, and  as  no  more  force  was  used  than 
was  necessary  to  prevent  the  plaintiff  from 
entering  upon  the  race  track,  the  argument 
hardly  went  beyond  an  attempt  to  over- 
throw the  rule  commonly  accepted  in  this 
country  from  the  English  cases,  and  adopt- 
ed below,  that  such  tickets  do  not  create 
a  right  in  rem,  35  App.  D.  C.  82.  Wood  v. 
Leadbitter,  13  Mees.  &  W.  838,  14  L.  J. 
Exch.  N.  S.  161,  9  Jur.  187,  16  Eng.  Rul. 
Cas.  49;  McCrea  v.  Marsh,  12  Gray,  211, 
71  Am.  Dec.  745;  Johnson  v.  Wilkinson, 
139  Mass.  3,  52  Am.  Rep.  698,  29  N.  E.  62; 
Homey  v.  Nixon,  213  Pa.  20,  1  L.R.A.(N.S.) 
1184,  110  Am.  St.  Rep.  520,  61  Atl.  1088,  5 
Ann.  Cas.  349;  Meisner  v.  Detroit,  B.  I. 
&  W.  Ferry  Co.  154  Mich.  545,  19  L.R.A. 
(N.S.)  872,  129  Am.  St.  Rep.  493,  118  N. 
W.  14;  W.  W.  V.  Co.  V.  Black,  —  Va.  — , 
75  S.  E.  82,  85;  Shubert  v.  Nixon  Amuse- 
ment Co.  —  N.  J.  — ,  83  Atl.  369;  Taylor 
V.  Cohn,  47  Or.  538,  540,  84  Pac.  388,  8 
Ann.  Cas.  527;  People  ex  rel.  Bumham 
V.  Flynn,  114  App.  Div.  578,  100  N.  Y. 
Supp.  31,  189  N.  Y.  180,  82  N.  E.  169,  12 
Ann.  Cas.  420. 

We  see  no  reason  for  declining  to  follow 
the  commonly  accepted  rule.  The  fact  that 
the  purchase  of  the  ticket  made  a  contract 
is  not  enough.  A  contract  binds  the  per- 
son of  the  maker,  but  does  not  create  an 
interest  in  the  property  that  it  may  con- 
cern, unless  it  also  operates  as  a  convey- 
ance.   The  ticket  WM  not  a  conveyance  of 


an  interest  in  the  race  track,  not  only  be- 
cause it  was  not  under  seal,  but  because 
by  common  understanding  it  did  not  pur- 
port to  have  that  effect.  There  would  be 
obvious  inconveniences  if  it  were  construed 
otherwise.  But  if  it  did  not  create  such 
an  interest,  that  is  to  say,  a  right  in  rem, 
valid  against  the  landowner  and  third  per- 
sons, the  holder  had  no  right  to  enforce 
specific  performance  by  self-help.  His  only 
right  was  to  sue  upon  the  contract  for  the 
breach.  It  is  true  that  if  the  contract  were 
incidental  to  a  *right  of  property  either[6S7 
in  the  land  or  in  goods  upon  the  land,  there 
might  be  an  irrevocable  right  of  entry; 
but  when  the  contract  stands  by  itself,  it 
must  be  either  a  conveyance  or  a  license, 
subject  to  be  revoked. 
Judgment  affirmed. 


JOHN  P.  BAXTER,  Plff.  in  Err., 

V. 

BUCHHOLZHILL  TRANSPORTATION 
COMPANY. 

(See  S.  C.  Reporter's  ed.  637,  638.) 

Judgment  —  res  Judicata  »  dismissal 

without  prejudice. 

A  decree  of  a  Federal  circuit  court  of 
appeals  which  affirmed  a  decree  in  ad- 
miralty adjudging  a  sunken  barge  to  bo 
liable  to  the  owners  of  a  tugboat  for  dam- 
ages resulting  from  a  collision,  but  dismiss- 
ing the  libel  as  against  the  person  who,  it 
is  averred,  had  agreed  to  mark  the  wreck, 
without  prejudice  to  a  new  action  against 
him,  cannot  be  given  effect  as  a  judgment 
on  the  merits  in  his  favor,  because  in  its 
opinion  the  court  expressed  a  decision  upon 
the  merits,  where,  upon  motion,  it  so  far 
changed  its  view  as  to  exclude  such  a  deci- 
sion, and  to  leave  it  open  to  the  libellant 
to  bring  a  new  action. 
[For  other  cases,  see  Judgment.  III.  t  ^t  in 

Digest  «iip.  Ct.  1008.] 

[No.  882.] 

Submitted     February    24,     1913.     Decided 
March  10,  1913. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  New  York  to  review  a  judg- 
ment entered  pursuant  to  the  mandate  of 
the  Court  of  Appeals  of  that  state,  which 

Note. — On  conclusiveness  of  judgments 
generally — see  notes  to  Sharon  v.  Terry,  1 
L.R. A.  672 ;  Bollong  v.  Schuyler  Nat.  Bank, 
3  L.R.A.  142;  Wiese  v.  San  Francisco  Musi- 
cal Fund  Soc.  7  L.R.A.  677;  Morrill  v.  Mor- 
rill, 11  L.R.A.  155;  Shores  v.  Hooper,  11 
L.R.A.  308;  Bank  of  United  SUtes  v.  Bever- 
ly, 11  L.  ed.  U.  S.  76 ;  Johnson  v.  Wliarton, 
38  L.  ed.  U.  S.  429,  and  ao>ilVi«t\i ^ , ^«^  ^^^ 
V.  \3n\ied  »U.i«,  A^  \*.  %^,\i .  ^,^y^. 
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affirmed  a  judgment  of  the  Appellate  Divi- 
sion of  the  Supreme  Court,  Second  Depart- 
ment, which  had,  in  turn,  affirmed  a  judg- 
ment of  the  Supreme  Court  in  and  for  the 
County  of  Nassau,  in  favor  of  plaintiff  in 
an  action  for  damages  resulting  from  the 
alleged  failure  of  defendant  to  mark  a 
wredc    Dismissed. 

See  same  case  helow  in  appellate  divi- 
sion, 142  App.  Div.  25,  120  N.  Y.  Supp.  514; 
in  court  of  appeals,  206  N.  Y.  173,  09  N. 
E.  180. 

Mr.  Oharles  C.  Burlingham  submitted 
the  cause  for  plaintiff  in  error.  Messrs. 
Norman  B.  Beecher  and  Ray  Rood  Allen 
were  on  the  brief: 

Parties  are  not  confined  to  the  recitals  in 
the  judgment  alone,  but  proof  aliunde  the 
record  is  admissible  to  show  what  questions 
were  actually  litigated  and  decided. 

Toung  ▼.  Black,  7  Cranch,  565,  567,  3  L. 
ed.  440,  441;  Washington  A.  ft  G.  Steam 
Packet  Co.  v.  Sickles,  24  How.  333,  334,  16 
L.  ed.  650,  652;  Miles  v.  Caldwell,  2  Wall. 
85,  43,  17  L.  ed.  755,  758;  Washington  A.  & 
O.  Steam  Packet  Co.  v.  Sickles,  5  Wall.  580, 
601,  18  L.  ed.  550,  553;  Russell  v.  Place,  04 
U.  S.  606,  608,  24  L.  ed.  214,  215;  Campbell 
▼.  Rankin,  90  U.  S.  261,  263,  25  L.  ed.  435, 
486,  12  Mor.  Min.  Rep.  257;  Holford  v. 
James,  69  C.  C.  A.  263,  136  Fed.  555;  MtntL 
L.  Ins.  Co.  V.  Hamilton  County,  54  C.  C.  A. 
468,  117  Fed.  88;  Clark  y.  Scovill,  198 
N.  Y.  279,  01  N.  E.  800;  Doty  v.  Brown,  4 
N.  Y.  75,  53  Am.  Dec.  350;  Kerr  v.  Hays, 
86  K.  Y.  838;  Smith  v.  Smith,  70  N.  Y.  634; 
Adams  ▼.  Conover,  87  N.  Y.  420,  41  Am. 
Rep.  881;  Carleton  ▼.  Lombard,  A.  k  Co. 
149  N.  Y.  152,  43  N.  E.  422. 

The  opinion  of  the  circuit  court  of  ap- 
peals in  an  admiralty  suit  is  admissible  to 
•how  what  was  actually  decided  in  that 
suit 

Oahill  ▼.  Standard  Marine  Ins.  Co.  204 
N.  Y.  100,  07  N.  E.  486. 

Findings  of  fact  are  admissible  in  support 
of  a  plea  of  rea  judicata. 

Last  Chance  Min.  Ca  v.  Tyler  Min.  Co. 
167  U.  S.  683,  600,  30  L.  ed.  850,  863,  15 
Sap.  Ct.  Rep.  733,  18  Mor.  Min.  Rep.  205. 

The  insertion  of  the  provision  in  the 
mandate  of  the  circuit  court  of  appeals  that 
the  affirmance  should  be  without  prejudice 
to  the  bringing  of  a  new  action  does  not 
deprive  it  of  its  effect  as  a  bar  or  at  an 
estoppel. 

Bostwiek  v.  Abbott,  40  Barb.  331; 
Prandsinski  v.  Garbutt  0  N.  D.  230,  83  N. 
W.  28. 

There  is  no  particular  virtue  in  the  name 
whioh  a  court  may  apply  to  its  judgment. 

2^m/^  r.  Eeintz,  160  N.  Y.  120,  62  N.  E. 
JW/  Slwell  T.  McQueen,  10  Weni.  620. 


But,  whether  or  not  the  proceedings  in 
the  circuit  court  of  appeals  constitute  a  bar 
to  this  action,  that  court  conclusively  de- 
termined that  the  appellant  did  not  nuike 
the  contract  with  the  respondent  which  is 
the  basis  of  this  judgment;  that  issue  of 
fact  is  settled  as  between  these  parties  and 
cannot  again  be  litigated. 

Dobson  V.  Pearce,  12  N.  Y.  156,  62  Am. 
Dec.  152;  White  v.  Coatsworth,  6  N.  Y. 
137;  Carson  v.  Three  States  Lumber  Co.  70 
C.  a  A.  107,  140  Fed.  377;  Munson  v. 
Munson,  30  Conn.  425;  Huntley  v.  Holt,  50 
Conn.  102,  21  Am.  St  Rep.  71,  22  All.  34. 

Mr.  Arthur  English  submitted  the  cause 
for  defendant  in  error: 

This  court  has  no  '  'risdiction  of  the  case. 

Murdock  v.  Mempliis,  20  Wall.  500,  22 
L.  ed.  420. 

Memorandum  opinion  by  direction  of  the 
court.    By  Mr.  Justice  Holmes: 

^This  is  an  action  brought  by  the[688 
Buchholz-Hill  Transportation  Company, 
defendant  in  error,  against  Baxter  for 
falling  to  use  due  diligence  in  locat- 
ing and  marking  a  sunken  coal  barge 
with  a  buoy,  as  he  had  agreed  to,  by 
reason  of  which  failure  a  tug  ran  into 
the  wreck  and  was  sunk.  It  is  alleged  that 
the  owners  of  the  tug  libeled  the  barge  in 
the  admiralty,  that  the  Buchholz-Hill  Com- 
pany answered  and  filed  a  petition  to  bring 
in  Baxter  under  the  59th  admiralty  rule, 
that  the  district  court  entered  a  decree 
against  the  barge,  but  gave  costs  to  Baxter 
without  prejudice  to  a  new  action  against 
him;  and  that  the  circuit  court  of  appeals 
affirmed  the  decree.  The  defendant  set  up 
the  decree  dismissing  the  libel  as  against 
him,  alleging  that  the  decision  was  upon 
the  merits,  and  that  the  decree,  in  so  far 
as  it  purported  to  be  without  prejudice, 
was  not  warranted  by  law.  The  amiellate 
division  and  the  court  of  appeals  both  held 
the  plea  bad.  142  App.  Div.  25,  126  N.  Y. 
Supp.  614,  206  N.  Y.  173,  00  N.  E.  180. 

The  defendant  relies  upon  the  fact  that 
the  circuit  court  of  appeals  in  its  opinion 
expressed  a  decision  upon  the  merits.  Tho 
Macy,  06  C.  C.  A.  146,  170  Fed.  030.  But 
upon  motion  it  so  far  changed  its  view  as  to 
exclude  such  a  decision,  and  to  leave  it  open 
to  the  company  to  bring  a  new  action.  The 
matter  was  still  in  the  breast  of  the  court; 
it  was  free  to  change  its  opinion  if  it  saw 
fit,  and  it  was  free  to  do  so  by  changing  tho 
decree  without  delivering  a  new  opinion  to 
explain  what  the  decree  made  manifest.  If 
it  thought,  rightly  or  wrongly,  that  the  col- 
lateral question  of  the  present  defendant*! 
liability  could  not  be  tried  in  that  case,  it 
properly  embodied  its  decision  in  the  decree. 

%^1  ^« «. 
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The  decrM  is  the  dominant  act,  and  cannot 
be  given  a  greater  effect  than  it  purports 
to  have  and  than  would  be  warranted  bj 
the  opinton  that  the  court  finally  reached. 
Writ  of  error  dismissed. 


639]  •KANSAS  CITY  SOUTHERN  RAIL- 
WAY COMPANY,  Plff.  in  Err., 

V. 

J.  M.  CARL. 

(See  S.  C.  Reporter's  ed.  639-656.) 

Connecting  carriers  —  right  to  benefit 
of  shipper's  contract  with  first  car- 
rier. 

1.  Any  limitation  of  liability  contained 
m  a  contract  made  by  the  initial  carrier  of 
an  interstate  shipment  for  the  benefit  of 
itself  and  connecting  carriers  which  would 
he  valid  in  its  own  behalf,  under  the  Car- 
mack  amendment  of  June  29,  1906  (34 
Stat,  at  L.  593,  chap.  3591,  §  7,  U.  S.  Comp. 
Stat.  Supp.  1911,  p.  1304),  to  the  act  of 
February  4,  1887  (24  Stat,  at  L.  386,  chap. 
104),  §  20,  making  the  initial  interstate 
carrier  liable  for  loss  or  damage  occurring 
anywhere  en  route,  will  likewise  inure  to 
the  benefit  of  any  succeeding  carrier  in  the 
chain  of  transportation  when  sued  for  the 
loss  or  damage. 

[For  other  rases,  see  Carriers,  II.  c,  in  Digest 
Sup.  Ct.  1908.  J 

Carriers  —  limiting  liability  —  agreed 
value  —  effect  of  Carmack  amend- 
ment. 

2.  A  limitation  of  liability  in  case  of 
loss  or  damage  to  a  valuation  agreed  upon 
for  the  purpose  of  determining  which  of 
two  alternative  rates  shall  apply  to  a  par- 
ticular shipment  is  not  forbidden  by  the 
provision  in  the  Carmack  amendment  of 
June  29,  1906,  to  the  act  of  February  4, 
1887,  §  20,  that  no  contract,  receipt,  rule, 
or  regulation  shall  exempt  an  interstate 
earrier  from  the  "liability  thereby  imposed." 

[For  other  cases,  see  Carriers,  II.  b,  7,  b,  in 
Digest  Sup.  Ct.   1908.1 

Carriers  —  limiting  liability  —  released 
rates  —  Carmack  amendment. 

3.  A  case  of  valuation  to  adjust  the  rate, 
and  not  one  of  exemption  from  liability  for 
negligence,  which  would  be  forbidden  by 
the  provision  of  the  Carmack  amendment 
of  June  29,  lOOC,  to  the  act  of  February  4, 
1887,  §  20,  that  no  contract,  receipt,  rule, 

Note, — On  the  liability  of  a  connecting 
carrier  for  loss  beyond  its  own  line — see 
note  to  Roy  v.  Chesapeake  &  0.  R.  Co.  31 
L.R.A.(N.S.)  1. 

On  the  construction  of  the  Hepburn  act 
(Carmack  amendment) — see  note  to  Galves- 
ton, H.  A  S.  A.  R.  Co.  V.  Wallace,  56  L.  ed. 
U.  S.  616. 

On  the  validity  of  stipulation  limiting 
carrier's  liability  to  agreed  valuation,  as 
aiTectcd  by  the  Hepburn  act — see  note  to 
Bernard  v.  Adams  Exp.  Co.  28  L.R.A.(N.S.) 
t93. 
•  7  L.  ed. 


or  regulation  shall  exempt  an  interstate 
carrier  from  the  liability  thereby  imposed, 
is  presented  where  the  shipper,  upon  re- 
ceipt of  the  bill  of  lading,  signed  and  de- 
livered to  the  initial  carrier  of  an  inter- 
state shipment  of  household  goods,  an 
agreement  purporting  to  "release"  the  car- 
rier from  "all  liability  from  any  loss  or 
damage  said  property  may  sustain  in  ex- 
cess of  $5  per  hundred  pounds,"  such  agree- 
ment bearing  a  footnote  directing  the  car- 
rier's agent  to  require  the  owner's  signature 
if  household  coods  are  shipped  "at  a  rate 
based  on  valuation  of  $5  per  hundred 
pounds,"  and  to  note  the  fact  on  the  bill 
of  lading,  which  was  done,  the  carrier's 
tariff  sheets  on  file  with  the  Interstate  Com- 
merce Commission  showing  two  rates  on 
household  goods,  one  when  released  to  $5 
per  hundred  pounds,  and  a  higher  rate  when 
not  so  released,  and  the  rate  indorsed  on 
the  bill  of  lading  and  paid  by  the  shipper 
being  such  lower  rate. 

[For  other  cases,  see  Carriers,  II.  b,  7,  b,  la 
Digest  Sup.  Ct  1908.] 

[No.  16.) 

Argued  March  6,  1912.  Ordered  for  reargu- 
ment  April  8,  1912.  Reargued  October 
22,  1912.    Decided  March  10,  1913. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Arkansas  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Circuit 
Court  for  Benton  County,  in  that  state,  af- 
Arming  a  justice's  judgment  for  the  value 
of  an  undelivered  interstate  shipment,  not- 
withstanding a  stipulation  limiting  the  car- 
rier's liability.  Reversed  and  remanded 
for  further  proceedings. 

See  same  case  below,  91  Ark.  97,  134  Am. 
St.  Rep.  66,  121  S.  W.  932. 

Statement  by  Mr.  Justice  Lurton: 
Action  by  the  holder  of  a  bill  of  lading 
issued  by  the  Chicago,  Rock  Island,  &  Paci- 
fic Railway  for  two  boxes  and  one  barrel 
containing  "household  goods,"  received  at 
Lawton,  in  what  was  then  the  Indian  terri- 
tory, a  station  on  the  line  of  the  railway 
company,  for  transportation  to  Gentry,  Ar- 
kansas, a  station  on  the  line  of  railway  of 
plaintiff  in  error.  One  of  the  boxes  was 
never  delivered,  and  the  shipper  sued  to  re- 
cover its  value. 

The  defense  was  that  the  plaintiff  had,  in 
order  to  obtain  the  lower  of  two  freight 
rates,  shipped  the  boxes  under  an  agreement 
that  the  goods,  in  case  of  a  loss,  should 
be  valued  at  $5  per  hundredweight,  and  that 
it,  as  a  succeeding  carrier  in  the  route,  was 
entitled  to  the  benefit  of  that  limitation  of 
value.  The  total  weight  of  the  two  boxes 
and  barrel  was  400  pounds,  and  the  weight 
of  the  box  lost  waa  not  on«  ^^^  '^q.x^Aa 
The  UnuUUou  ot  WaUm^  ^ua  Vn  Vii%  Vwm 
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of  a  release  signed  by  the  shipper,  and  was 
delivered  to  the  primarj  carrier  on  receipt 
of  the  bill  of  lading. 

The  relevant  parts  of  the  biU  of  lading 
were  in  these  words: 

Lawton,  10-8-1907. 
Received  from  J.  M.  Carl,  in  apparent 
good  order,  by  the  Chicago,  Rock  Island, 
•41]ft  Pacific  Railway  Company,  *the  fol- 
lowing described  packages  marked  and  num- 
bered as  per  margin,  subject  to  the 
conditions  and  regulations  of  the  pub- 
lished tariff  of  said  company,  to  be 
transported  over  the  line  of  this  railroad 
to  and  delivered,  after  pay- 
ment of  freight,  in  like  good  order  to  the 
next  carrier  (if  the  same  are  to  be  for- 
warded beyond  the  line  of  this  company's 
road),  to  be  carried  to  the  place  of  desti- 
nation; it  being  especially  agreed  that  the 
responsibility  of  this  company  shall  cease 
at  this  company's  depot  at  which  the  same 
are  to  be  delivered  to  such  carrier;  but  this 
company  guarantees  that  the  rates  of 
freight  for  the  transportation  of  said  pack- 
ages from  the  place  of  shipment  to 

shall  not  exceed  —  per  —  and  charges  ad- 
vanced by  this  company,  subject  to  the  fol- 
lowing conditions: 

It  is  further  especially  agreed  that  for 
all  loss  or  damage  occurring  in  the  transit 
of  said  packages  the  legal  remedy  shall  be 
against  the  particular  carrier  or  forwarder 
only  in  whose  custody  may  be  actually  at 
the  happening  thereof,  it  being  understood 
that  the  Chicago,  Rock  Island,  &  Pacific 
Railway  Company  assumes  no  other  re- 
sponsibility for  their  safe  carriage  or  safe- 
ty than  may  be  incurred  on  its  own  road. 


OoBsicnM: 
J.IC  Ourl. 


DattinstloB : 
G«nti7.  Ark. 


DwcriptloB  of  ArtleltiL 


Na 

tBz.H.H.  goods. 
lBri.H.H.  soodfr 
aB.VsLS.OOewt 


Weishta. 

8ttbi«ctto 

corrcctkMi. 

400 

12701S 


Stamp. 

PaUtosppbr 

18.80 


R.  F.  Prettyman,  Agent 

641]  rrhe  legend  "O.  R.  Val.  6.00  cwt.'«  on 
the  bill  of  lading  is  an  abbreviation  for 
''Owner's  released  valuation  $5  per  hun- 
dred weight,"  and  was  intended  to  connect 
with  the  contract  of  release,  which  was  in 
these  words: 

Lawton  Station,  10,  8,  1007. 
JjB  eonsidentioB  ot    the    price    (special 
s^M  OB  emrloadB  ukd  Snt-dMM  rates  on 


less  quantities)  at  which  the  Chicago,  Rock 
Island,  &  Pacific  Railway  Company  hereby 
agrees  to  transport  a  quantity  of  house- 
hold goods,  furniture,  or  emigrants'  mov- 
ables— ^including  live  stock,  if  any  in  the 
car — ^from  Lawton,  0.  T.  station  to  Gentry, 
Arkansas,  station,  the  same  being  consigned 

to  J.  M.  Carl.  I, ,  the  consignor, 

hereby  release  the  said  company,  and  all 
other  railroad  and  transportation  compa- 
nies over  whose  lines  the  above  property 
may  pass  to  destination,  from  all  liability 
from  any  loss  or  damage  said  property  may 
sustain  in  excess  of  $5  per  100  lbs.,  and  1 
hereby  guarantee  all  charges  for  freight 
on  connection  lines  to  destination. 

J.  M.  Carl,  Consignor. 
N.  B. — When  household  goods,  etc.,  are 
shipped  at  rate  based  on  valuation  of  $5 
per  hundred  pounds,  agents  will  require 
the  owner  or  consignor  to  sign  this  agree- 
ment, and  when  signed,  same  must  be  kept 
on  file  at  forwarding  station.  Agent  must 
then  note  on  Way  Bill,  "Released  to  valu- 
ation of  $5  per  hundred  pounds." 

The  suit  was  started  before  a  state  jus- 
tice of  the  peace,  and  the  pleadings  were 
informal.  There  was  a  judgment  for  $75, 
which  was  the  uncontradicted  full  value  of 
the  goods  lost.  The  case  was  taken  to  the 
circuit  court  for  Benton  county,  where 
there  was  a  verdict  and  a  judgment  for  the 
same  amount.  This  judgment  was,  upon  a 
writ  of  error,  affirmed  in  the  supreme  court 
of  the  state,  the  case  being  reported  in  01 
Ark.  07,  134  Am.  St.  Rep.  66,  121  S.  W. 
032. 

*The  uncontradicted  evidence  was[848 
that  two  boxes  and  a  barrel  containing 
household  goods  were  delivered  to  the  ini- 
tial carrier,  and  that  the  plaintiff  in  error 
received  same,  but  delivered  only  one  of  the 
boxes  and  the  barrel,  and  that  the  value  of 
the  box  lost  was  $75;  that  there  were  two 
rates  in  effect  upon  household  goods  shipped 
from  Lawton  to  Gentry,  one  based  upon 
a  released  valuation  of  $5  per  hundred- 
weight, and  a  higher  rate  upon  such  articles 
not  so  released,  and  that  the  latter  rate 
was  78  cents  per  hundred  pounds  higher 
than  the  released  valuation  rate,  and  that 
these  two  rates  "were  evidenced  by  tariffs 
duly  filed  with  the  Interstate  Commerce 
Commission  and  published  according  to 
law." 

The  defendant  in  error  testified,  over  ob- 
jection, that  though  he  could  read  and 
write,  and  had  signed  the  release  set  out 
above,  and  had  received  the  bill  of  lading, 
he  had  neither  read  them  nor  asked  any 
questions  about  them,  and  had  not  been 
given  any  information  as  to  the  contents 
of  either  document,  and  had  no  knowledge 
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«t  the  eiinlence  of  tin  two  r&U*.  B»  wu 
■Iso  kllofred  to  tcBtiff  thftt  if  be  htd  known 
of  th»  difference  between  the  two  r»t«s, 
■od  the  elTeet  of  accepting  the  lower,  lie 
would  liKTe  paid  the  higher  nte.  liera 
was  no  evidence  tending  to  ehow  knf  mis- 
rep  resentktion  msde  by  the  eompsn;,  or  of 
any  deceit,  or  fraud,  or  coneealmeo^  unless 
it  be  inferred  from  the  fact  that  the  com- 
pany made  no  explanation  of  the  rates  or 
tbe  contents  of  either  the  bill  of  lading  or 
the  release.  The  shipper  merely  said  that 
the  bill  of  lading  was  baoded  to  him  with 
tbe  release,  which  he  was  asked  to  sign. 
Eiceptiuni  were  taken  to  tbe  mlings  upon 
evidence  snd  to  certain  parts  of  tbe  charge, 
and  for  tbe  refusal  of  the  court  to  grant 
certain  requests. 

Mr.  A,  B.  Drowno  M^ed  tbe  cause  for 
plaintiff  in  error  on  original  argument. 

Mr.  Samuel  W.  Hoore  argued  the  cause, 
and,  with  Mr.  James  B.  McDonot^h,  filed 
a   brief   for   plaintiff   in    error   on    reargu- 

The  sole  purpose  of  tbe  Hepburn  act  was 
to  give  the  shipper  a  right  of  action  against 
tbe  initial  carrier  issuing  the  bill  of  lading, 
for  any  loss  or  damage  occurring  during  the 
entire  transit,  even  though  a  number  of 
connecting  carriers  were  involved;  and  this 
purpose  was  accomplished  by  requiring  the 
initial  carrier  to  assume  a  responsibility  for 
the  property  during  its  entire  transit,  snd 
making  tbe  connecting  carriers  it*  agency 
for  tbe  purpose  of  through  carriage. 

Atlantic  Coast  Line  R.  Co.  v.  Riverside 
Mills,  21Q  U.  8.  ISB,  K  L.  ed.  167,  31 
L.R.A.(N.S.)   T,  31  Sup.  Ct.  Rep.  164. 

It  must  be  assumed  that  Congress,  in  en- 
acting this  legislation,  did  so,  having  be- 
fore it  the  rule  universally  estahlisbed  in 
both  state  and  Federal  jurisdictions,  that 
a  carrier  may,  by  contract,  limit  its  lia- 
bility  to  an  agreed  valuation  in  the  event 
of  tlie  loss  of  articles,  particularly  whert 
such  agreement,  aa  in  this  case,  is  based 
upon  a  valuable  consideration. 

Hart  V.  Pennsylvania  R.  Co.  112  U.  S. 
331,  2S  L.  ed.  717,  6  Sup.  Ct.  Rep.  ISl; 
Liverpool  ft  Q.  W.  Steam  Co.  v.  Phenix  Ins. 
Co.  (The  MonUna)  120  U.  B.  397,  32  L.  ed 
7fi8,  0  Sup.  Ct.  Rep.  400;  Primrose  v.  West- 
ern II.  Teleg.  Co.  104  U.  S.  1,  38  L.  ed.  883, 
14  Sup.  Ct  Rep.  1098;  Chicago,  M.  ft  St. 
P.  R.  Co.  V.  Solan,  ltt9  U.  8.  133,  42  L.  ed. 
688,  IB  Sup.  CL  Rep.  289;  Cau  v.  Texas  i 
P.  R.  Co.  194  U.  S.  427,  48  L.  ed.  1053,  84 
Sup.  Ct.  Rep.  663,  16  Am.  Neg.  Rep.  669; 
Jennings  v.  Smith,  45  C.  C.  A.  249,  106  Fed 
139 1  Missouri,  K.  ft  T.  R.  Co.  v.  Patrick.  TG 
0.  C.  A.  434,  144  Fed.  632;  Ballou  v.  Earle 
IT  R.  L  441,  U  L.IIA.  443,  83  Am.  St.  Rep. 


)S1,  22  Atl.  1113;  LouUville  It  N.  B.  Cft 
t.  Sberrod,  84  Ala.  178,  4  So.  29;  Ullman 
r.  Chicago  ft  N.  W.  R.  Co.  112  Wis.  160,  06 
LR.A.  246,  S8  Am.  St  Rep.  949,  88  N.  W. 
II ;  Richmond  ft  D.  R.  Go.  v.  Payne,  80  Vft. 
181,  6  LJLA.  849,  10  B.  E.  740;  Normlle  t. 
Oregon  R.  ft  Nav.  Co.  41  Or.  177,  60  Pac. 
928;  Zouch  v.  Chesapeake  ft  0.  R.  Co.  36  W. 
Va.  624, 17  L.KA.  116,  16  8.  E.  186;  Pierce 
T.  Soutbeni  P.  Co.  120  Cal.  1S6,  40  L.Rj1. 
900,  364,  47  Pac.  874,  62  Pac.  302,  1  Am. 
N%.  Rep.  211.  S  Am.  Neg.  Rep.  636;  AUir 
V.  Northern  P.  R.  Co.  63  Minn.  160,  10 
L.R.A.  764,  30  Am.  St.  Rep.  688,  64  N.  W. 
1072;  J.  J.  Douglas  Co.  v.  Minnesota  Trans- 
fer R.  Co.  62  Minn.  202,  30  L.R.A.  860,  64 
N.  W.  S99 ;  Duntley  v.  Boston  ft  U.  B.  Co. 
66  N.  H.  203,  9  L.R.A.  449,  49  Am.  St.  Rep. 
610,  20  Atl.  327;  SUmes  v.  Louisville  ft  N. 
R  Co.  91  Tenn.  S16,  19  S.  W.  676. 

In  the  following  cases,  stipulations  tub- 
etantially  the  same  as  in  the  case  at  bar, 
releasing  the  value  of  property  in  case  of 
loss  to  (0  per  hundred  pounds,  were  up- 
held i 

Carleton  v.  New  York  Central  ft  H.  R.  R. 
Co.  64  Misc.  51,  117  N.  Y.  Supp.  1021; 
Missouri,  K.  ft  T.  R.  Co.  v.  McLaughlin,  20 
Okla.  346,  110  Pac  611;  Missouri,  K.  ft  T. 
R.  Co.  V.  Patrick,  78  C.  C.  A.  434,  144  Fed. 
634;  fiuguelet  v.  Warfleld,  84  S.  C.  87,  66 
S.  E.  986;  lanaing  v.  New  York  C.  ft  H. 
R.  R.  Co.  62  Misc.  334, 102  N.  Y.  Supp.  1002; 
Hazel  T.  Chicago,  M.  ft  Bt  P.  R.  Co.  82  Iowa, 
477,  48  N.  W.  026. 

The  Hepburn  act  left  tbe  carriers  free  to 
contract  as  they  had  dona  under  tbe  rules 
of  the  common  law,  except  that  tbe  initial 
carrier  assumed  the  burden  of  the  liability 
of  its  connection  in  addition  to  its  own. 

Greenwald  v.  Barrett,  109  N.  Y.  170,  S6 
LJl.A.(N.S.)  971,  92  N.  E.  218;  Fielder  v. 
Adams  Exp.  Co.  09  W.  Ta.  13S,  71  8.  B.  00; 
Blackwell  v.  Southern  P.  Co.  184  Fed.  480; 
George  N.  Pierce  Co.  v.  WelU,  F.  ft  Co.  110 
C.  C.  A.  646,  189  Fed.  501;  Bernard  v. 
Adams  Exp.  Co.  20S  Mass.  264,  28  L.R.A. 
(N.S.I   293,  91  N.  E.  326,  18  Ann.  CM.  361. 

The  plaintiff,  having  signed  the  contract 
of  release,  is  conclusively  presumed  to  have 
assented  to  both  the  contract  and  bill  of 
lading;  and  will  not  be  heard  to  say  that  he 
did  not  read  them  or  know  what  they  meant. 

St.  Louis,  I.  M.  ft  S.  R.  Co.  v.  Weakly,  50 
Ark.  397,  7  Am.  St.  Rep.  104,  8  S.  W.  34; 
Hutchinson  v.  Chicago,  Bt.  P.  M.  ft  0.  R. 
Co.  37  Minn.  624,  36  N.  W.  433;  Coles  v. 
Louisville,  E.  ft  St.  L.  R.  Co.  41  111.  App. 
607;  Johnstone  v.  Richmond  ft  D.  R.  Co.  30 
B.  C.  55,  17  B.  E.  612;  WesUrn  R.  Co.  v. 
Harwell,  91  Ala.  340,  8  So.  649;  Wabash, 
St  L.  ft  P.  R.  Co.  V.  Black,  11  111.  A^. 
466;    Hwl   t,    SMva«^\iMi\».  "9^   ^».  "SSS 
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John  Wood  Oo.  ▼.  American  Pneumatic 
Senrice  Co.  191  Mass..  27,  77  N.  £.  638; 
Black  ▼.  Wabash,  St.  L.  &  P.  R.  Co.  Ill  111. 
851,  58  Am.  Rep.  628;  Stewart  ▼.  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  21  Ind.  App.  218, 
52  N.  E.  80;  Atchison,  T.  &  S.  F.  R.  Co. 
▼.  Dill,  48  Kan.  210,  29  Pac  148;  Grace  ▼. 
Adams,  100  Mass.  505,  97  Am.  Dec.  117,  1 
Am.  Rep.  181;  Davis  ▼.  Central  Vermont  R. 
Co.  66  Vt.  290,  44  Am.  St  Rep.  852,  29  AtL 
818;  Taylor  ▼.  Weir,  162  Fed.  585;  Mulligan 
▼.  Illinois  C.  R.  Co.  36  Iowa,  181,  14  Am. 
Rep.  514;  Can  ▼.  Texas  &  P.  R.  Co.  194 
U.  S.  427,  48  L.  ed.  1053,  24  Ct.  Rep.  663, 
16  Am.  Neg.  Rep.  659. 

To  permit  the  judgment  in  this  case  to 
stand  is  to  set  aside  and  annul  the  law- 
fully published  interstate  tariffs  of  the  de- 
fendant, and  to  create  the  very  discrimina- 
tion which  it  is  the  purpose  and  intent  of 
the  interstate  commerce  act  to  prevent. 

Texas  ft  P.  R.  Co.  v.  Mugg,  202  U.  S. 
242,  50  L.  ed.  1011,  26  Sup.  Ct.  Rep.  628; 
Armour  Packing  Co.  v.  United  States,  209 
U.  8.  56,  52  L.  ed.  681,  28  Sup.  Ct.  Rep. 
428;  Texas  &  P.  R.  Co.  v.  Abilene  Cotton 
Oil  Co.  204  U.  S.  426,  51  L.  ed.  553,  27 
Sup.  Ct.  Rep.  350,  9  Ann.  Cas.  1075. 

The  bill  of  lading  and  contract  of  re- 
lease inure  to  the  benefit  of  the  defendant 
and  may  be  availed  of  by  it. 

The  Key  Ci^  (Young  v.  The  Key  City) 
14  Wall.  653,  20  L.  ed.  896;  Central  Trust 
Go.  ▼.  Cincinnati,  J.  &  M.  R.  Co.  58  Fed. 
500;  Tompkins  ▼.  Augusta  Southern  R.  Co. 
102  Oa.  445,  30  S.  E.  992;  Collins  v.  Kaw 
City  Mill  &  Elevator  Co.  26  Okla.  641,  110 
Pac  734;  Spear  Min.  Co.  ▼.  Shinn,  93  Ark. 
346,  124  S.  W.  1045;  Chambers  v.  Phila- 
delphia Pickling  Co.  79  N.  J.  L.  1,  75  Atl. 
159;  Eau  Claire-St.  Louis  Lumber  Co.  v. 
Banks,  136  Mo.  App.  44,  117  S.  W.  44; 
Iiaede6k«  t.  Des  Moines  Cabinet  Co.  140 
Iowa,  223,  82  LJLA.(N.S.)  616,  118  N.  W. 
456;  Bethlehem  Iron  Co.  v.  Hoadley,  152 
Fed.  785;  Fish  ▼.  First  Nat.  Bank,  80  C.  C. 
A.  266,  150  Fed.  524;  Whitehill  v.  Western 
U.  Teleg.  Co.  186  Fed.  499. 

No  brief  was  filed  for  defendant  in  error. 

Mr.  Justice  linrton,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

The  supreme  court  of  the  state  declined 
to  eonsider  or  pass  upon  any  of  the  ques- 
tions made  in  that  court  for  reversal  ex- 
cept the  single  question  as  to  whether 
the  plaintiff  in  error,  as  the  final  carrier  in 
the  route,  was  entitled  to  the  benefit  of  the 
stipulation  in  the  release  signed  by  the 
shipper,  releasing  the  Chicago,  Rock  Island 
^  Pmcifte  Ridlwmy,  the  prlmtLry  carrier, 
^^Tj^Mttd  Mil  otbar  nilrottd  mad  ^trmnapor- 


tation  companies  tver  whose  lines  the  abo^e 
property  may  pass  to  destination,  from  any 
loss  or  damage  the  property  may  sustain  ia 
excess  of  $5  per  hundredweight." 

The  court,  after  saying  that  the  plaintiff 
in  error  "relies  for  a  reversal  on  the  clause 
in  the  contract  with  the  initial  carrier  lim- 
iting the  liability  as  to  value  in  case  of 
loss  ...  as  a  stipulation  for  its  benefit 
as  well  as  for  the  benefit  of  the  initial  car- 
rier, and  bases  this  contention  on  our 
decisions  to  that  effect,"  in  answer  to  this 
contention,  said: 

"But  in  making  their  contention  they 
have  not  taken  into  consideration  the  effect 
of  the  Hepburn  amendment  [34  Stat,  at  h, 
584,  chap.  3591,  U.  8.  Comp.  Stat  Supp. 
1911,  p.  12881  to  the  interstate  commerce 
act  [24  SUt.  at  L.  379,  chap.  104,  U.  S. 
Comp.  Stat.  Supp.  1911,  p.  1284],  which 
became  effective  on  June  29th,  190C,  a  date 
prior  to  the  time  the  contract  in  question 
was  made." 

The  provisions  of  the  20th  section  of  tliat 
act  were  then  set  out,  and  the  court  pro- 
ceeded by  saying: 

"The  undisputed  evidence  shows  that  the 
initial  carrier  received  the  property  for 
transportation  from  a  point  in  one  state 
to  a  point  in  another  state,  and  the  pre- 
sumption, in  the  absence  of  evidence  to  the 
contrary,  was,  as  will  be  seen  from  our 
decisions  hereinafter  referred  to,  that  the 
goods  were  lost  through  the  negligence  of 
appellant,  the  last  carrier. 

"The  section  of  the  Hepburn  act  abovo 
quoted  makes  the  carrier  liable  'for  any  loss, 
damage,  or  injury  to  such  property  caused 
by  it,  .  .  .  and  no  contract,  receipt^ 
rule,  or  regulation  shall  exempt  such  com* 
mon  carrier,  railroad,  or  transportation 
company  from  the  liability  hereby  imposed.' 

"The  express  terms  of  the  act  make  the 
carrier  liable  for  any  loss  caused  by  it,  and 
provide  that  no  contract  shall  exempt  it 
from  the  liability  imposed.  It  is  manifest 
that  the  act  renders  invalid  all  stipula- 
tions designed  to  limit  liability  for  losses 
caused  by  the  carrier.  Public  *policy[648 
forbids  that  a  public  carrier  should  by  con- 
tract exempt  itself  from  the  consequences 
of  its  own  negligence.  For  the  same  reason 
a  statute  may  prohibit  it  from  making 
stipulations  in  a  contract  which  provide  for 
such  partial  exemption. 

"If  the  initial  carrier  is  prohibited  from 
making  a  contract  limiting  its  own  liabil- 
ity, it  is  obvious  that  it  should  not  make 
a  contract  limiting  the  liability  of  its  con- 
necting carriers;  for  the  section  of  the  Hep- 
bum  act  under  discussion  provides  that  the 
carrier  issuing  the  bill  of  lading  may  re* 
eoTer  trom  this  coimftclvng  carrier  on  whi 
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line  the  loss  occurs  the  amount  of  the  loss 
it  may  be  required  to  pay  the  owner." 

As  the  shipment  was  interstate,  the  con> 
tract  was  controlled  by  the  20th  section 
of  the  act  of  Congress  of  June  20,  1906. 
The  initial  carrier,  under  that  provision  of 
the  interstate  commerce  act,  as  an  interstate 
carrier,  holding  itself  out  to  receive  ship- 
ments from  a  point  upon  its  own  line  in 
one  state  to  a  point  in  another  state  upon 
the  line  of  a  succeeding  and  connecting 
carrier,  came  under  liability  not  only  for 
its  default,  but  also  for  loss  or  damage  up- 
on the  line  of  a  connecting  carrier  in  the 
route.  Atlantic  Coast  Line  R.  Co.  v.  River- 
side Mills,  219  U.  S.  186,  66  L.  ed.  167, 
81  L.R.A.(N.S.)  7,  31  Sup.  Ct.  Rep.  164. 
Any  stipulation  in  its  own  receipt  was  in- 
effective in  so  far  as  it  was  not  authorized 
by  the  section  of  the  act  referred  to,  whether 
intended  for  its  own  benefit  or  that 
of  the  succeeding  carrier.  It  is  also 
true  that  any  limitation  of  liability  con^ 
tained  in  its  contract  which  would  be 
valid  in  its  own  behalf  would  likewise 
inure  to  the  benefit  of  its  connecting 
carrier.  The  liability  of  any  carrier  in 
the  route  over  which  the  articles  were 
routed,  for  loss  or  damage,  is  that  imposed 
by  the  act  as  measured  by  the  original  con- 
tract of  shipment  so  far  as  it  is  valid  under 
the  act.  This  provision  of  the  interstate 
commerce  act  has  been  so  fully  considered 
and  decided  that  we  need  not  go  further  in- 
to the  matter.  Adams  Exp.  Co.  v.  Cronin- 
«40]ger,  226  *U.  S.  491,  ante,  314,  33  Sup. 
a.  Rep.  148;  Chicago,  St  P.  M.  &  0.  R.  Co. 
V.  Latta,  226  U.  8.  619,  ante,  328,  33  Sup. 
Ct  Rep.  166;  Chicago,  B.  &  Q.  R.  Co.  v. 
Miller,  226  U.  S.  613,  ante,  323,  33  Sup.  Ct 
Rep.  166.  That  provision,  under  the  opin- 
ions above  cited,  does  not  forbid  a  limi- 
tation ol  liability  in  case  of  loss  or  damage 
to  a  valuation  agreed  upon  for  the  purpose 
of  determining  which  of  two  alternative 
lawful  rates  shall  apply  to  a  particular 
shipment. 

But  it  is  said  that  upon  the  face  of  the 
contract  of  limitation  here  involved,  it  is 
an  exemption  from  liability  for  negligence 
forbidden  by  the  Carmack  amendment,  and 
that  the  judgment  should  therefore  be  af- 
firmed. 

That  amendment  undoubtedly  manifested 
the  purpose  of  Congress  to  bring  contracts 
for  interstate  shipments  under  one  uni- 
form rule  or  law,  and  therefore  withdraw 
them  from  the  influence  of  state  regulation. 
Adams  Exp.  Co.  v.  Croninger,  above  cited. 
Every  such  initial  carrier  is  required  "to 
issue  a  receipt  or  bill  of  lading  therefor/' 
when  it  receives  property  for  transporta- 
tion from  one  state  to  another.  Such  ini- 
tial carrier  is  made  liable  to  tbe  holder  of 
•7  £u  Ml. 


such  receipt  for  any  loss  or  damage  "caused 
by  it,"  or  by  any  connecting  carrier  in  the 
route  to  whom  it  shall  make  delivery.  It 
is  then  declared  that  no  contract,  receipt, 
rule,  or  regulation  shall  "exempt"  such  a 
common  carrier  "from  the  liability  hereby 
imposed." 

In  speaking  of  the  "liability"  imposed 
by  the  provision  referred  to,  we  said,  in 
the  Croninger  Case,  that  "the  statutory  lia- 
bility, aside  from  responsibility  for  the  de- 
fault of  a  connecting  carrier  in  the  route, 
is  not  beyond  the  liability  imposed  by  the 
common  law  as  that  body  of  law  applicable 
to  carriers  has  been  interpreted  by  this 
court  as  well  as  many  courts  of  the  states." 
Referring  to  the  exemption  forbidden  by 
the  same  clause,  we  said,  that  that  was 
"a  statutory  declaration  that  a  contract  of 
exemption  from  liability  for  negligence  Is 
against  public  policy  and  void."  Citing 
Bernard  v.  Adams  Exp.  Co.  206  Mass.  264, 
259,  28  L.R.A.(N.S.)  293,  91  N.  E.  326,  18 
Ann.  Cas.  361,  and  Greenwald  v.  Barrett, 
199  N.  Y.  170,  176,  86  L.ILA.(NJ3.)  971, 
92  N.  E.  218,  and  other  cases. 

*Is  the  contract  here  involved  one[6S0 
for  exemption  from  liability  for  negligence, 
and  therefore  forbidden  T  An  agreement  to 
release  such  a  carrier  for  part  of  a  loss  due 
to  negligence  is  no  more  valid  than  one 
whereby  there  is  complete  exemption.  Neither 
is  such  a  contract  any  more  valid  because  it 
rests  upon  a  consideration  than  if  it  was 
without  consideration.  A  declared  valna 
by  the  shipper  for  the  purpose  of  determin- 
ing the  applicable  rate,  when  the  rates  are 
based  upon  valuation,  is  not  an  exemption 
from  any  part  of  its  statutory  or  common- 
law  liability.  The  right  of  the  carrier  to 
base  rates  upon  value  has  been  always  re- 
garded as  just  and  reasonable.  The  prin- 
ciple that  the  compensation  should  bear  a 
reasonable  relation  to  the  risk  and  respon- 
sibility assumed  is  the  settled  rule  of  the 
common  law.  Thus  in  Gibbon  v.  Paynton, 
4  Burr.  2298,  it  was  said  by  Lord  Mans- 
field: "His  warranty  and  insurance  is  in 
respect  of  the  reward  he  is  to  receive,  an^ 
the  reward  ought  to  be  in  proportion  to  the 
risk."  In  the  leading  case  of  Hart  ▼.  Penn- 
sylvania R.  Co.  112  U.  S.  331, 28  L.  ed.  717, 6 
Sup.  Ct.  Rep.  161,  the  right  of  the  carrier  to 
adjust  the  rate  to  the  valuation  which  the 
shipper  places  upon  the  thing  to  be  trans- 
ported is  the  very  basis  upon  which  a  limi- 
tation of  liability  in  case  of  loss  or  dam- 
age is  rested.  This  is  an  administrative 
principle  in  rate-making  recognized  as  rea- 
sonable by  the  Interstate  Commerce  Com- 
mission, and  is  the  basis  upon  which  many 
tariffs  filed  with  the  Commission  are  made. 
Re  Released  Rates,  1%  ItlXa^tv  ^m.  "^m^. 
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It  follows,  therefore,  that  when  the  car* 
rier  has  filed  rate  sheets  which  show  two 
rates  based  upon  valuation  upon  a  particu- 
lar class  of  traflBc,  that  it  is  legally  bound 
to  apply  that  rate  which  corresponds  to 
the  valuation.  If  the  shipper  desires  the 
lower  rate,  he  should  disclose  the  valuation ; 
for,  in  the  absence  of  knowledge,  the  carrier 
has  a  right  to  assume  that  the  higher  of  the 
rates  based  upon  value  applies.  In  no  other 
•SI] way  can  it  protect  itself  in  its  *right 
to  be  compensated  in  proportion  to  its  in- 
surance risk.  But  when  a  shipper  delivers 
a  package  for  shipment  and  declares  a 
value,  either  upon  request  or  voluntarily, 
and  the  carrier  makes  a  rate  accordingly, 
the  shipper  Is  estopped,  upon  plain  prin- 
ciples of  justice,  from  recovering,  in  case  of 
loss  or  damage,  any  greater  amount.  The 
same  principle  applies  if  the  value  be  de- 
clared in  the  form  of  a  contract.  If  such 
a  valuation  be  made  in  good  faith,  for  the 
purpose  of  obtaining  the  lower  rate  appli- 
cable to  a  shipment  of  the  declared  value, 
there  Is  no  exemption  from  carrier  liability 
due  to  negligence  forbidden  by  the  statute 
when  the  shipper  is  limited  to  a  recovery  of 
the  value  so  declared.  The  ground  upon 
which  such  a  declared  or  agreed  value  is 
upheld  is  that  of  estoppel.  Thus  in  Hart  v. 
Pennsylvania  R.  Go.  112  U.  S.  331,  840,  341, 
28  L.  ed.  717,  721,  5  Sup.  Ct  Rep.  151, 
it  is  stated: 

"As  a  general  rule,  and  in  the  absence  of 
fraud  or  imposition,  a  common  carrier  is  an- 
swerable for  the  loss  of  a  package  of  goods 
though  he  is  ignorant  of  its  contents,  and 
though  its  contents  are  ever  so  valuable,  if 
he  does  not  make  a  special  acceptance.  This 
is  reasonable,  because  he  can  always  guard 
himself  by  a  special  acceptance,  or  by  in- 
sisting on  being  informed  of  the  nature  and 
value  of  the  articles  before  receiving  them. 
If  the  shipper  is  guilty  of  fraud  or  impo- 
sition, by  misrepresenting  the  nature  or 
value  of  the  articles,  he  destroys  his  claim 
to  indemnity,  because  he  has  attempted  to 
deprive  the  carrier  of  the  right  to  be  com- 
pensated in  proportion  to  the  value  of  the 
articles  and  the  consequent  risk  assumed, 
and  what  he  has  done  has  tended  to  lessen 
the  vigilance  the  carrier  would  otherwise 
have  bestowed." 

In  summing  up  the  view  of  the  court  in 
the  same  case  it  was  said: 

The  distinct  ground  of  our  decision  in 
tiie  case  at  bar  is,  that  where  a  contract  of 
the  kind,  signed  by  the  shipper,  is  fairly 
made,  agreeing  on  the  valuation  of  the  prop- 
erty carried,  with  the  rate  of  freight  based 
6ftS]on  the  condition  *that  the  carrier  as- 
sumes liability  only  to  the  extent  of  the 
Mgreed  rmluMtion,  even  in  ease  of  loss  or 
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contract  will  be  upheld  as  a  proper  and  law- 
ful mode  of  securing  a  due  proportion  be- 
tween the  amount  for  which  the  carrier 
may  be  responsible  and  the  freight  he  re- 
ceives, and  of  protecting  himself  against 
extravagant  and  fanciful  valuations." 

The  valuation  declared  or  agreed  upon 
as  evidenced  by  the  contract  of  shipment  up- 
on which  the  published  tariff  rate  is  applied 
must  be  conclusive  in  an  action  to  recover 
for  loss  or  damage  a  greater  sum.  In  say- 
ing this  we  lay  on  one  side,  as  not  here  in- 
volved, every  question  which  might  arise 
when  it  is  shown  that  the  carrier  intention- 
ally connived  with  the  shipper  to  give  him 
an  illegal  rate,  thereby  causing  a  discrim- 
ination or  preference  forbidden  by  the  posi- 
tive terms  of  the  act  of  Congress  and  made 
punishable  as  a  crime.  To  permit  such  a 
declared  valuation  to  be  overthrown  by 
evidence  aliunde  the  contract,  for  the  pur- 
pose of  enabling  the  shipper  to  obtain  a  re- 
covery in  a  suit  for  loss  or  damage  in  ex- 
cess of  the  maximum  valuation  thus  fixed, 
would  both  encourage  and  reward  under- 
valuations, and  bring  about  preferences  and 
discriminations  forbidden  by  the  law.  Such 
a  result  would  neither  be  just  nor  conducive 
to  sound  morals  or  wise  policiea  The  valu- 
ation the  shipper  declares  determines  tlie 
legal  rate  where  there  are  two  rates  based 
upon  valuation.  He  must  take  notice  of  tlie 
rate  applicable,  and  actual  want  of  knowl- 
edge is  no  excuse.  The  rate,  when  made  out 
and  filed,  is  notice,  and  its  effect  is  not  lost, 
although  it  is  not  actually  posted  in  the 
station.  Texas  &  P.  R.  Co.  v.  Mugg,  202, 
U.  S.  242,  50  L.  ed.  1011,  26  Sup.  Ct  Rep. 
628;  Chicago  &  A.  R.  Co.  v.  Kirby,  225  U. 
S.  155,  56  L.  ed.  1033,  32  Sup.  Ct.  Rep. 
648. 

It  would  open  a  wide  door  to  fraud  and 
destroy  the  uniform  operation  of  the  pub- 
lished tariff  rate  sheets.  When  there  are  two 
published  rates,  based  upon  difference  in 
value,  the  legal  rate  automatically  attaches 
itself  to  *the  declared  or  agreed  valuc.[66S 
Neither  the  intentional  nor  accidental  mis- 
statement of  the  applicable  published  rate 
will  bind  the  carrier  or  shipper.  The  law- 
ful rate  is  that  which  the  carrier  must 
exact  and  that  which  the  shipper  must  pay. 
The  shipper's  knowledge  of  the  lawful  rate 
is  conclusively  presumed,  and  the  carrier 
may  not  be  required  to  surrender  the  goods 
carried  upon  the  payment  of  the  rate  paid, 
if  that  wp*t  less  than  the  lawful  rate,  until 
the  full  legal  rate  has  been  paid.  Texas  k 
P.  R.  Co.  v.  Mugg,  supra.  Nor  is  the  car- 
rier liable  for  damages  resulting  from  a 
mistake  in  quoting  a  rate  less  than  the  full 
published  rate.  Illinois  C.  R.  Co.  v.  Hen- 
derson Elevator  Co.  226  U.  S.  441,  ante, 
290|  33  Buv.  Oi.  Ba^.  176.    Nor  can  a  ear- 
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rier  legally  contract  with  a  particular  ship- 
per for  an  unusual  senrice  unless  hs  make 
and  publish  a  rate  for  such  service  equally 
open  to  alL  Chicago  &  A.  R.  Co.  ▼.  Kirby, 
supra. 

That  the  valuation  and  the  rate  are  depend- 
ent each  upon  the  other  is  an  administra- 
tive rule  applied  in  reparation  proceedings 
by  the  Interstate  Commerce  Commission. 
Southern  Cotton  Oil  Co.  ▼.  Southern  R.  Co. 
19  Inters.  Com.  Rep.  79;  Miller  &  Lux  ▼. 
Southern  P.  Ca  20  Inters  Com.  Rep.  129. 

In  Hart  ▼.  Pennsylvania  R.  Co.  supra, 
parol  evidence  that  the  horses  shipped  were 
of  a  far  greater  value  than  the  valuation 
agreed  upon  was  rejected  as  incompetent. 
"The  presumption  is  conclusive,"  said  the 
court,  "that  if  the  liability  had  been  assumed 
on  a  valuation  as  great  as  that  now  alleged, 
a  higher  rate  of  freight  would  have  been 
charged.  The  rate  of  freight  is  indissolubly 
bound  up  with  the  valuation." 

The  difference  between  two  rates  upon 
the  same  commodity,  based  upon  valua- 
tion, is  presumably  no  more  than  sufficient 
to  protect  the  carrier  against  the  greater 
amount  of  risk  he  assumes  by  reason  of  the 
difference  in  value.  When  the  higher  rate  is 
•54]no  more  than  to  reasonably  insure  *the 
carrier  against  the  larger  responsibility  a 
real  choice  of  rate  is  offered,  and  the  ship- 
per has  no  reasonable  excuse  for  under- 
valuation. If  the  margin  between  the  rates 
is  unreasonably  beyond  protection  against 
the  larger  risk,  the  shipper  may  be  induced 
to  misrepresent  the  value  to  escape  the  un- 
reasonably high  rate  upon  the  real  value. 
This  would  result  in  permitting  the  shipper 
to  obtain  a  rate  to  which  he  is  not  entitled, 
and  in  the  carrier  escaping  from  a  portion 
of  its  statutory  liability.  Both  the  adjust- 
ment of  rates  upon  the  class  of  articles, 
based  upon  difference  in  valuation,  as  well 
as  the  acceptance  of  stipulations  in  the  car- 
rier's bill  of  lading  which  affect  the  lia- 
bility declared  by  the  Carmack  amendment, 
are  administrative  duties  of  the  Commis- 
sion. To  the  extent  that  such  limitations  of 
liability  are  not  forbidden  by  law,  they  be* 
come,  when  filed,  a  part  of  the  rate. 

In  the  instant  case,  we  must  assume  that 
the  difference  between  the  rates  upon  house- 
bold  goods  of  less  value  than  $5  per  hun- 
dredweight and  the  rate  upon  the  same 
class  of  goods  of  a  higher  value  has  been 
fixed  upon  this  principle.  We  must,  for 
the  purpose  of  this  case,  accept  the  high 
and  low  rate  as  reasonable.  If  the  pres- 
ent rates  upon  such  goods,  as  shown  in  the 
tariffs  filed,  are  inadequate  to  protect  the 
carrier,  a  remedy  can  be  had  by  an  order 
of  the  Interstate  Conmierce  Conmiission 
readjusting  the  rates  to  meet  the  require- 
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ments  of  Justice,  alike  to  shipper  and 
rier. 

Coming  now  to  the  application  of  the 
principles  we  have  indicated,  we  are  at  ones 
confronted  with  the  suggestion  that  the 
contract  in  this  case  is  not  one  ol  valu- 
ation. Upon  the  side  of  the  shipper  the 
pregnant  words  are  that  he  thereby  "re- 
leases the  said  company  from  all  liability 
for  any  loss  or  damage  said  property  may 
sustain  in  excess  of  $5  per  100  lbs."  At  the 
foot  and  below  the  signature  of  the  con- 
signor is  a  notation  addressed  to  the  com- 
pany's agent,  stating  in  substance,  that 
when  household  *goods  are  shipped  at  [6  ft  ft 
the  rate  based  on  a  valuation  of  $6  per  100 
lbs.,  the  agent  will  require  the  owner  or  oon- 
signor  to  "sign  this  agreement,"  and  then 
note  on  the  bill  of  lading, — ^"Released  to 
valuation  of  $5  per  hundred."  This  was 
done,  showing  that  the  agent  understood 
that  the  household  goods  were  shipped  upon 
a  valuation  of  $6  per  hundred  pounds.  The 
tariff  sheets  filed  with  the  Conmiission 
showed  two  rates  on  household  goods,  one 
"when  released  to  $5  per  hundred  and  a 
higher  rate  when  not  so  released."  The  rate 
indorsed  on  the  bill  of  lading  and  paid  by 
the  shipper  was  the  lower  rate  so  prescribed 
by  the  rate  sheets.  The  lawful  rate  when 
valued  at  more  than  $6  per  hundred  was  20 
per  cent  higher  than  the  rate  under  which 
the  consignor's  household  goods  were 
shipped.  In  the  light  of  the  published  tar- 
iffs and  of  the  rate  applied  to  this  ship- 
ment, the  two  papers,  read  together,  plain- 
ly mean  that  the  household  goods  included, 
in  the  two  boxes  and  one  barrel  were  valued, 
for  the  purpose  of  coming  under  the  lower 
rate,  at  $6  per  hundred. 

The  phrase  "hereby  releases,"  etc.,  is  said 
to  indicate  not  a  valuation,  but  a  release 
from  liability  for  a  part  of  the  value.  The 
words  are  somewhat  misleading.  Yet  con- 
tracts for  the  limitation  of  loss  to  an 
agreed  valuation  are  largely  in  this  form. 
The  Commission,  which  has  the  rate  sheets 
of  hundreds  of  railroads  including  stipu- 
lations as  to  value,  treats  the  topic  under 
the  title,  "Released  Rates."  13  Inters.  Com. 
Rep.  650.  The  phrase  has,  we  may  take 
notice,  come  to  be  a  term  applied  to  con- 
tractors of  shipment  containing  in  one  form 
or  another  an  agreement  to  adjust  a  loss 
or  damage  upon  the  basis  of  an  agreed  or 
declared  value.  It  is  difficult  not  to  see, 
when  we  read  the  bill  of  lading  and  the  re- 
lease, with  its  note,  in  the  light  of  the 
filed  rate  sheets  and  the  rate  paid  upon 
this  shipment,  corresponding  to  the  lower 
of  two  rates  upon  household  goods,  that 
the  consignor  and  the  carrier  mutually  un- 
derstood *that  thea«  boim  %xA.\»xx^&ai\.^^% 
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contained  household  goods  of  the  average 
value  per  hundredweight  of  $6.  The  defend- 
ant in  error  must  be  presumed  to  have 
known  that  he  was  obtaining  a  rate  based 
upon  a  valuation  of  $6  per  hundredweight, 
as  provided  by  the  published  tariff.  This 
valuation  was  conclusive,  and  no  evidence 
tending  to  show  an  undervaluation  was  ad- 
missible. 

It  has  been  suggested  that  a  rate  of  $6 
per  hundred  pounds  upon  household  goods 
Indiscriminately  is  arbitrary,  and  has  no 
reasonable  relation  to  the  actual  value. 
This  objection  goes  to  the  classification 
made  in  the  filed  tariff  sheets.  They  place 
two  rates  upon  household  goods  valued  over 
and  under  $5  per  hundred  pounds.  This 
basis  has  not  been  regarded  by  the  Com- 
mission as  either  arbitrary  or  unreason- 
able. In  the  opinion  styled,  "In  the  mat- 
ter of  Released  Rates,"  cited  above,  the 
Conmiission,  among  other  things,  said: 

"The  practice  of  basing  rates  upon  the 
condition  that  the  carrier  shall  not  be  re* 
sponsible  for  losses  due  to  causes  beyond 
its  control  has  received  l^gal  sanction.  Simi- 
larly we  find  no  impropriety  in  a  gradu- 
ation of  rates  in  accordance  with  the  actual 
values  of  specific  commodities.  House- 
hold goods,  for  example,  differ  widely  in 
value,  and  it  is  fair  to  all  that  the  man  who 
ships  goods  of  low  value  should  receive  the 
benefit  of  a  lower  rate  than  the  man  who 
ships  more  expensive  goods.  Rate-making 
upon  this  principle  is  in  every  respect  le- 
gitimate.** 

Our  conclusion  Is  that  the  shipping  con- 
tract does  not  upon  its  face  offend  against 
the  statute,  and  the  judgment  must,  for 
the  errors  indicated,  be  reversed,  and  the 
case  remanded  for  further  proceedings  not 
inconsistent  with   this  opinion. 

Mr.  Justice  Hnghea  and  Mr.  Justice 
Pitney  dissent 


•MISSOURI,    KANSAS,     A     TEXAS[65T 
RAILWAY  COMPANY,  Plff.  in  Err., 

V. 

HARRIMAN  BROTHERS. 

(See  S.  C.  Reporter's  ed.  667-473.) 

Appeal  —  question  not  raised  below  — 
evidence. 

1.  It  is  too  late  to  object  for  the  first  time 
in  the  Federal  Supreme  Court  to  a  defect 
in  the  documentary  evidence  which,  if  made 
below,  could  have  been  remedied. 

[For  other  cases,  see  Appeal  and  Error,  YIII. 
J.  5,  in  Digest  Sap.  Ct.  1908.] 

Conunerce  —  Federal  power  —  super- 
seding state  regulation  —  carrier's 
liability. 

2.  State  laws  or  policy  nullifying  con- 
tracts limiting  the  liability  of  a  earner  for 
loss  or  damaffe  to  the  agreed  or  declared 
value  upon  which  the  rate  was  based  are 
superseded,  so  far  as  interstate  shipments 
are  concerned,  by  the  Carmack  amendment 
of  June  29,  1906  (34  Stat,  at  L.  593,  chap. 
3591,  U.  S.  Comp.  Stat.  Supp.  1911, 
p.  1304),  §  7,  to  the  act  of  February  4, 
1887  (24  SUt.  at  L.  386,  chap.  104),  §  20, 
which  furnishes  the  exclusive  rule  on  the 
subject  of  the  liability  of  a  carrier  under 
contracts  for  interstate  shipment. 

[For  other  cases,  see  Commerce,  I.  e,  In 
Dlffest  Sap.  Ct.   1908.] 

Carriers  —  limiting  liability  —  agreed 
valne  —  effect  of  Carmack  amend- 
ment. 

8.  The  shipper  and  carrier  of  an  inter- 
state shipment  are  not  forbidden  to  con- 
tract to  limit  the  carrier's  liability  to  an 
agreed  value  made  to  adjust  the  rate  by 
the  provisions  of  the  Carmack  amendment 
of  June  29,  1906,  to  the  act  of  February  4, 
1887,  §  20,  prohibiting  exemptions  from  the 
liabili^  imposed  by  uiat  act. 
[For  other  cases,  see  Carriers,  II.  h,  1,  b.  In 

Digest  Sap.  Ct.  1908.] 

Carriers  —  limiting  liability  —  agreed 
value  —  effect  of  Carmack  amend- 
ment. 

4.  A  stipulation  in  a  shipping  contract 
limiting  the  carrier's  liability  in  case  of  the 
loss  of  an  interstate  shipment  of  cattle  to 
the  agreed  value  of  $30  for  each  bull  and 
$20  for  each  cow,  made  to  secure  the  lower 
of  two  rates  on  file  with  the  Interstate  Com- 


KoTB. — On  the  liability  of  a  connecting 
carrier  for  loss  beyond  its  own  line — see 
note  to  Roy  v.  Chesapeake  &  O.  R.  Co.  31 
L.R.A.(N.a)    1. 

On  the  construction  of  the  Hepburn  act 
(Cannaek  amendment)— see  note  to  Galves- 
ton, H.  &  S.  A.  R.  Co.  V.  Wallace^  56  L.  ed. 
U.  &  516. 

On  the  validity  of  stipulation  limiting 
carrier's  liability  to  agreed  valuation,  as 
affected  by  the  Hepburn  act — see  note  to 
Bernard  v.  Adams  m.p.  Co.  28  L.RJl.(N.8.) 


Statutory  prohibition  aniinst  limitation  of 

earriers  common-law  liability  as  affecting 

rmlidity  of  coatrmek  iimJtation  of  time  for 

000 


While  statutes  of  this  character  are  al- 
most uniformly  held  to  invalidate  stipula- 
tions limiting  the  time  for  the  presentation 
to  a  carrier  of  claims  for  loss  or  damage 
(see  note  to  Liquid  Carbonic  Co.  v.  Norfolk 
&  W.  R.  Co.  13  L.R.A.(N.S.)  753),  the  few 
cases  on  the  effect  of  such  statutes  upon 
stipulations  between  carrier  and  shipper 
limiting  the  time  for  bringing  suit  are  in 
accord  with  Misboubi,  K  &  T.  R.  Co.  v.  Hai- 
BIMAlf  BBoe. 

Thus,  in  Ray  v.  Missouri,  K.  &  T.  R.  Co. 
—  Kan.  — ,  133  Pac  847,  it  was  held  that 
the  Oarmack  amendment  does  not  prevent 
the  carrier  and  shipper  from  stipulating  for 
%  nawwii^s  Im^talvm  as  to  the  time  for 
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meree  ConimigBion,  was  not  forbidden  by 
the  provisions  of  the  Carmaek  amendment 
of  June  29,  1908,  to  the  act  of  February  4, 
1887,  prohibiting  exemptions  from  the  lia- 
bility imposed  by  that  act,  although  the 
true  value  of  the  cattle  greatly  exceeded 
this  valuation,  where  they  were  loaded  by 
the  shipper,  and  were  not  seen  by  the  com- 
pany's sgent,  and  it  is  not  claimed  that  he 
was  informed  of  their  value  or  quality. 
[For  other  cases,  see  Carriers,  II.  b,  7,  b.  Id 
Digest  Sap.  Ct.  1908.] 

Carriers  —  limiting  liability  —  agreed 
value  —  effect  of  Oarmaok  amend- 
ment. 

6.  The  valuation  named  in  a  shipping 
contract  signed  l^  the  shipper  is  as  much 
an  agreed  valuation  within  the  meaning  of 
the  rule  that  a  carrier,  when  its  rates  are 
graduated  by  value,  may,  under  the  Car- 
mack  amendment  of  June  29,  1906,  to  the 
act  of  February  4,  1887,  §  20,  limit  ito  lia- 
bility for  the  loss  of  an  interstate  shipment 
to  the  agreed  or  declared  value,  as  though 
the  shipper  had  stated  the  value  on  inquiry. 
[For  other  cases,  see  Carriers,  II.  b,  7,  b,  In 

Dlffest  Sap.  Ct.  1008.] 

Commerce  —  Federal  power  —  super- 
seding state  regulation  —  carrier's 
liability. 

6.  State  laws  declaring  contracts  invalid 
which  require  the  bringing  of  an  action 
against  a  carrier  for  loss  of  or  damage  to 
a  shipment  in  less  than  the  statutory 
period  were  superseded,  so  far  as  interstate 


shipments  are  concerned,  by  the  Carmadc 
amendment  of  June  29,  190o,  to  the  act  of 
February  4,  1887,  §  20,  which  furnishes  the 
exclusive  rule  oh  the  subject  of  the  liability 
of  the  carrier  under  contracts  for  interstate 
shipment. 

[For  other  cases,  see  Commerce,  L  c,  in  Digest 

Sup.  Ct.  1908.] 

Carriers-  limiting  liability  —  time  for 
bringing  suit  —  Carmaek  amendment. 

7.  The  shipper  and  carrier  of  an  inter- 
state shipment  are  not  forbidden  to  stipu- 
late that  an  action  against  the  carrier  in 
case  of  damage  to  the  shipment  must  be 
brought  within  ninety  days  after  the  dam- 
age was  sustained,  by  the  provisions  of  the 
Carmaek  amendment  of  June  29,  1906,  to 
the  act  of  February  4,  1887,  §  20,  i>rohibit- 
ing  exemptions  from  the  liability  imposed 
by  that  act. 

(For  other  cases,  see  Carriers,  II.  b,  7,  b,  la 
Digest  Sop.  Ct  1908.] 

[Na  121.] 

Argued  and  submitted  January  20,   1918. 
Decided  March  10,  1913. 

IN  ERROR  to  the  Court  of  Civil  Appeals 
for  the  Fifth  Supreme  Judicial  Distriel 
of  the  State  of  Texas  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Distriet 
Court  of  Grayson  County  in  that  state 
against  a  carrier  for  the  full  value  of  a 
damaged  interstate  shipment,  notwithstand- 


bringing  an  action   in  case  of  loss  of  oir 
damage  to  an  interstate  shipment. 

And  in  Hafer  v.  St.  Louis  Southwestern 
R.  Co.  101  Ark.  310,  142  S.  W.  170,  it  was 
held  that  a  stijpulation  in  a  contract  of  ship- 
ment that  actions  for  the  recovery  of  any 
claim  arising  thereunder  must  be  com- 
menced within  six  months  after  the  cause  of 
action  accrues  does  not  violate  Ar]c.  Acts 
1907,  p.  557,  forbidding  common  carriers  to 
abridge,  modify,  limit,  or  abrogate  their 
common-law  liability.  The  court  said:  "A 
contract,  however,  which  does  not  in  any- 
way abridge  or  defeat  the  complete  vestiture 
of  a  right  to  recover  from  tne  carrier  for 
any  breach  of  duty  imposed  upon  it  by  the 
common  law,  or  fprowing  out  of  any  liability 
created  against  it  by  tne  common  law,  does 
not  operate  as  a  limitation,  modification,  or 
abridgment  of  any  duty  or  liability  imposed 
by  the  common  law  upon  the  carrier.  The 
limitation  of  the  time  within  which  suit 
shall  be  brought  for  anv  cause  of  action  is 
but  a  period  fixed  in  which  the  right  itself 
must  be  asserted.  It  does  not  in  anv  way 
abridge  or  impair  such  right  itself,  nor 
limit  in  any  way  any  liability  incurred  by 
the  carrier  which  creates  such  right.  It 
simply  affects  the  remedy  for  the  enforce- 
ment of  such  right.  The  general  period  of 
limitation  fixed  by  statute  names  a  time 
within  which  an  action  must  be  brought 
against  a  carrier;  and  vet  such  statute  of 
limitation  cannot  be  said  to  abridge  or  limit 
any  liability  of  a  common  carrier  as  fixed 
by  the  common  law.  For  the  same  reason  • 
67  li. 


contract  limiting  the  time  within  which  the 
right  of  action  shall  be  asserted  does  not 
abridge  or  limit  such  liabili^." 

And  in  Gulf,  C.  k  S.  F.  R.  Co.  v.  Trawiek, 
68  Tex.  314,  2  Am.  St.  Rep.  494,  4  S.  W.  567, 
a  contract  between  a  ^ipi)er  of  live  stock 
and  a  railway  company  which  limited  the 
time  within  which  suit  might  be  brought  l^ 
the  shipper  for  any  claim  for  damages  aris- 
ing under  the  contract  to  forty  davs  from 
the  time  the  damage  occurs  was  held  to  he 
reasonable  and  valid  notwithstanding  a 
statutorv  provision  that  common  carriers 
cannot  limit  or  restrict  their  common-law 
liability.  Such  a  contract,  the  court  said, 
did  not  in  any  way  defeat  the  complete  ▼«•- 
titure  of  the  right  to  recover  from  a  common 
carrier  for  a  breach  of  duty  that  the  common 
law  would  ^ive,  and  hence  did  not  operate 
as  a  restriction  on  the  eommon-law  liability 
of  the  carrier,  but  merely  required  the  as- 
sertion of  that  right  by  action  at  an  earlier 
period  than  would  be  necessary  to  defeat  it 
through  the  operation  of  the  ordinary  stat- 
utes of  limitation. 

The  niinois  statute  forbidding  a  carrier 
to  limit  its  common-law  liability  by  any 
stipulation  or  limitation  in  the  receipt  given 
for  the  property  shipped,  leaving  untouched 
the  riffht  of  the  earner  so  to  lunit  its  lia-* 
bility  by  a  eontraet  with  the  shipper,  does 
not  invalidate  a  limitation  by  contract  &t 
the  time  for  bringing  suits  for  loss  or  dam* 
age  to  one  year.    Ingnun  ▼•  Weir,  166  Fed. 
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ing  Btipulations  limiting  the  carrier's  lia- 
bility to  the  agreed  value,  and  limiting  the 
time  for  bringing  suit.  Reversed  and  re- 
manded for  farther  proceedings. 

See  same  case  below,  —  Tex.  Civ.  App. 
— ,  128  S.  W.  932. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Joseph  H.  Bryson  and  Cecil  H. 
Smith  submitted  the  cause  for  plaintiff  in 
error.  Mr.  Alexander  8.  Coke  was  on  the 
brief: 

The  purpose  of  the  act  to  reg^ilate  com- 
merce was  to  compel  the  carrier,  as  a  pub- 
lic agent,  to  give  equal  treatment  to  all. 

Kansas  City  Southern  R.  Ca  v.  C.  H.  Al- 
bers  Commission  Co.  223  U.  S.  673,  56  L.  ed. 
666,  32  Sup.  Ct.  Rep.  316;  Armour  Packing 
Co.  V.  United  SUtes,  200  U.  S.  66,  52  Jm  ed. 
681,  28  Sup.  Ct.  Rep.  428;  New  York,  N. 
H.  &  H.  R.  Co.  V.  Interstate  Commerce  Com- 
mission, 200  U.  S.  361,  301,  60  L.  ed.  515, 
621,  26  Sup.  Ct  Rep.  272;  Texas  &  P.  R. 
Oo.  V.  Mugg,  202  U.  S.  242,  50  L.  ed.  1101, 
26  Sup.  Ct  Rep.  628. 

A  carrier's  rules  and  regulations  fixing  or 
alTecting  the  amount  of  the  charges  which 
it  may  demand,  or  the  value  of  the  service 
rendered,  when  embodied  in  its  duly  issued, 
filed,  and  published  tariffs,  become,  in  effect, 
rules  and  regulations  imposed  by  law,  and 
have  the  same  binding  force  upon  the  ship- 
per and  carrier  as  if  they  had  been  enacted 
by  Congress  itself. 

Texas  &  P.  R.  Co.  v.  Mugg,  202  U.  S.  242, 
50  L.  ed.  1011,  26  Sup.  Ct  Rep.  628;  Kan- 
sas City  Southern  R.  Co.  v.  C.  H.  Albers 
Commission  Co.  223  U.  8.  578,  56  L.  ed. 
556,  82  Sup.  Ct  Rep.  316;  Louisville  &  N. 
R.  Co.  V.  Mottley,  219  U.  S.  467,  55  L.  ed. 
297,  34  L.RJL(N.S.)  671,  31  Sup.  Ct  Rep. 
265;  Chicago  &  A.  R.  Co.  v.  Kirby,  225  U. 

5.  155,  56  L.  ed.  1033,  32  Sup.  Ct  Rep.  648. 
The  courts,  whether  state  or  Federal,  have 

no  power  to  declare  unreasonable  the  rates, 
rules,  or  regulations  specified  by  a  carrier 
in  its  tariffs  unless  the  matter  shall  first 
have  been  presented  to  the  Interstate  Com- 
merce Commission.  In  other  words,  the 
machinery  prescribed  for  ascertaining  the 
reasonableness  or  unreasonableness  of  such 
rates,  rules,  and  regulations  requires  that 
the  Jurisdiction  of  the  Interstate  Commerce 
Commission  be  first  invoked  and  its  order 
made  with  reference  thereta 

Texas  &  P.  R.  Co.  v.  Abilene  Cotton  Oil 

06.  204  U.  S.  426,  51  L.  ed.  553,  27  Sup.  Ct 
Rq>.  350,  9  Ann.  Cas.  1075;  Robinson  v. 
Baltimore  ft  O.  R.  Co.  222  U.  8.  506,  56  L. 
•d.  288^  82  Sup.  Ct  Rep.  114;  Baltimore  & 
0.  R.  Go.  V.  United  States,  215  U.  S.  481, 
54  L.  ed.  292,  30  Sup.  Ct  Rep.  164;  Inter- 
siMie  Commerce  Commission  v.  Illinois  C. 

S,  CkK  216  U.  8.  462,  54  h.^  280,  80  Sup, 
00M 


Ct  Rep.  155;  Interstate  Commerce  Cooi* 
mission  v.  Chicago,  R.  I.  &  P.  R.  Co.  218  U. 
S.  88,  64  L.  ed.  946,  30  Sup.  Ct  Rep.  651. 

The  carrier's  warranty  and  insurance  are 
in  respect  of  the  reward  he  is  to  receive^ 
and  the  reward  ought  to  be  proportionate 
to  the  risk.  If  he  makes  a  greater  war- 
ranty  and  insurance,  he  will  take  greater 
care,  use  more  caution*  and  be  at  the  ex- 
pense of  more  guards  or  other  methods  of 
security;  and  therefore  he  ought,  in  reaaoa 
and  justice,  to  have  a  greater  reward. 

Gibbon  V.  Poynton,  4  Burr.  2298. 

Prior  to  the  statute  of  11  Geo.  IV.»  and  1 
Wm.  IV.,  chap.  68,  it  had  been  the  general 
custom  in  Inland  for  carriers  to  give 
notice  by  advertisement  and  posters  that 
they  would  not  be  responsible  for  goods  of 
greater  value  than  5  pounds,  and  in  soaM 
cases  10  pounds,  unless  the  value  was  de- 
clared at  the  time  of  shipping,  and  the  rata 
paid  accordingly;  and  it  was  uniformly 
held  by  the  courts  that  a  carrier  who  had 
given  such  notice  would  not  be  liable  at  allf 
even  for  the  5  pounds  or  the  10  pounds,  to 
a  shipper  who  shipped  a  package  of  greater 
value,  as  an  ordinary  package,  without  dis- 
closing its  real  value. 

Ibid.;  CUy  v.  Wlllan,  1  H.  Bl.  298;  laeti 
V.  Mountain,  4  East,  371;  Batson  v.  Dono- 
van, 4  Bam.  k  Aid.  21,  22  Revised  Rep. 
599. 

Under  the  statute  11  Geo.  IV.,  and  1  WoL 
IV.,  chap.  68,  which  required  the  shipper  to 
give  notice  of  the  value  if  the  value  esL- 
ceeded  10  pounds,  it  was  held  that  the  car- 
rier is  not  liable  even  if  the  loss  bappena 
by  the  gross  negligence  of  his  servants^ 
where  a  parcel  of  g^reater  value  than  10 
pounds  is  delivered  without  declaring  its 
value,  and  paying  the  rate  according  to 
value. 

Hinton  v.  Dibbin,  2  Q.  B.  646,  2  Gala  4 
D.  36,  6  Jur.  601. 

Long  prior  to  the  passage  of  the  Car- 
mack  amendment  this  court,  in  the  east  of 
Hart  V.  Pennsylvania  R.  Co.  112  U.  &  881, 
28  L.  ed.  717,  5  Sup.  Ct  Rep.  151,  Md 
that  a  contract  fairly  made,  agreeing  oa 
the  valuation  of  the  property  carried,  with 
the  freight  rate  based  on  an  assumption 
by  the  carrier  of  liability  only  to  the  extent 
of  the  agreed  valuation,  even  where  the  loss 
resulted  from  the  negligence  of  the  earricr, 
would  be  upheld.  The  eourts  said  It 
just  and  reasonable  to  uphold  sneh 
tracts,  and  it  would  be  unjust  and  unrea- 
sonable if  a  shipper  should  be  allowed  to 
reap  the  benefit  of  the  contract  if  there  is 
no  loss,  and  to  repudiate  it  in  case  of  loss. 

The  rule  of  the  Hart  Case  has  been  fol* 
lowed  in  many  cases,  among  them: 

Kidd  V.  Greenwich  Ins.  Co.  35  Fed.  881; 
Calderon  v.  Atlas  &  8.  Co.  64  Fed.  874. 
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16  a  a  A.  8S2,  85  U.  8.  App.  687,  60  Fed. 
574;  The  KensingioB,  88  Fed.  881;  Jen- 
nings y.  Smith,  46  C.  a  A.  240,  106  Fed. 
139;  Saunders  ▼.  Southern  R.  Co.  68  C.  C. 
A.  528,  128  Fed.  16;  Maofarlane  ▼.  Adams 
Exp.  Co.  187  Fed.  982;  Missouri,  K.  &  T. 
R.  Co.  ▼.  Patriek,  75  C.  C.  A.  484,  144  Fed. 
632;  Taylor  t.  Weir,  162  Fed.  585;  Blaok- 
well  T.  Soaihem  P.  Co.  184  Fed.  480; 
George  K.  Pierce  Go.  ▼.  Wells,  F.  k  Co.  110 
C.  C.  A.  645,  180  Fed.  661;  Liverpool  & 
0.  W.  Steam  Co.  t.  Pheniz  Ins.  Co.  (The 
Montana)  120  U.  S.  807-442,  82  L.  ed. 
788-702,  0  Sup.  Ct  Rep.  460;  Calderon  v. 
Atlas  S.  S.  Co.  170  U.  S.  272,  42  Lu  ed. 
1033,  18  Sup.  Ct  Rep.  588;  The  Kensington, 
188  U.  S.  268,  46  L.  ed.  100,  22  Sup.  Ct  Rep. 
102;  Pennsylvania  R.  Co.  ▼.  Hughes,  101  U. 
8.  477,  48  L.  ed.  268,  24  Sup.  Ct  Rep.  182; 
Alair  ▼.  Northern  P.  R.  Co.  68  Ifinn.  160, 
19  L.R.A.  764,  39  Am.  St  Rep.  688,  54  S. 
W.  1078;  J.  J.  Douglas  Co.  t.  Minnesota 
Transfer  R.  Co.  62  Minn.  288,  80  L.R.A. 
860,  64  N.  W.  800;  O'Mall^  ▼.  Great  North- 
em  R.  Ca  86  Minn.  880,  00  N.  W.  974; 
Loeser  ▼.  Chicago,  M.  &  St  P.  R.  Co.  94 
Wis.  671,  69  N.  W.  872;  Ullmaa  ▼.  Chicago 
&  N.  W.  R.  Co.  112  Wis.  160,  66  L.R.A. 
246,  88  Am.  St  Rep.  040,  88  N.  W.  41; 
Baltimore  &  O.  R.  Co.  ▼.  Hubbard,  72  Ohio 
St  302,  74  N.  B.  214,  18  Am.  Neg.  Rep. 
281;  Bernard  ▼.  Adams  Ezp.  Co.  205  Mass. 
254,  28  L.B.A.(NJ3.)  208,  01  N.  E.  827,  18 
Ann.  Cas.  861;  Can  t.  Texas  &  P.  R.  Go. 
194  U.  S.  481,  48  U  ed.  1056,  24  Sup.  Ct 
Rep.  668,  16  Am.  Neg.  Rep.  650;  Northern 
P.  R.  Co.  ▼.  Adams,  102  U.  S.  440,  48  L.  ed. 
613,  24  Sup.  Ct  Rep.  408;  Baltimore  &  O. 
S.  W.  R.  Co.  ▼.  Vo^ht,  176  U.  S.  408,  44 
L.  ed.  660,  20  Sup.  Ct  Rep.  385;  New  York 
C.  ft  H.  R.  R.  Ca  ▼.  Fraloff,  100  U.  S.  24, 
25  L.  ed.  581 ;  Galveston,  H.  ft  S.  A.  R.  Co. 
v.  Walker  228  U.  &  481,  56  L.  ed.  516, 
82  Sup.  Ct  Rep.  206. 

The  main  purpose  of  the  Carmaek  amend- 
ment was  to  give  the  holder  of  the  bill  of 
lading  a  right  of  action  against  the  initial 
carrier  for  loss  caused  l^  connecting  car- 
riers; but  it  also  creates  a  cause  of  action 
agaixist  the  initial  line  which  is  in  the  na- 
ture of  a  right  created  by  Federal  law  to 
take  the  place  of  rights  prior  thereto,  ex- 
isting under  the  common  law,  or  under 
state  enactments. 

Atlantic  Coast  Line  R.  Co.  ▼.  Riverside 
Mills,  210  U.  &  186,  65  L.  ed.  167,  81 
LRJL.(N.S.)  7,  81  Sup.  Ct  Rep.  164; 
Southern  P.  Co.  v.  Crenshaw  Bros.  6  Qa. 
App.  675,  68  8.  E.  865. 

The  amendment  has  been  frequently  con- 
strued by  state  courts  and  by  inferior  Fed- 
eral courts  as  not  prohibiting  agreements 
of  the  kind  in  question. 

Greenwald  T.  AhtsM^  2^  N.  Y.  170^  85 
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LJIJI.(NJ3.)  071,  02  N.  E.  218;  Bernard 
V.  Adams  Exp.  Co.  205  Mass.  254,  28  L.R.A, 
(N.S.)  203,  01  N.  E.  326,  18  Ann.  Cas. 
361;  Travis  v.  Wells,  F.  ft  Co.  70  N.  J.  L. 
83,  74  Atl.  444;  Pittsburgh  C.  C.  ft  St  L. 
R.  Co.  V.  Mitchell,  175  Ind.  106,  01  N.  R. 
785,  03  N.  E.  006;  Larsen  v.  Oregon  Short 
Line  R.  Co.  88  Utah,  130,  110  Pac.  088; 
Fry  V.  Southern  P.  R.  Co.  247  IlL  564,  08 
N.  E.  906;  McElvain  v.  St  Louis  ft  &  F. 
R.  Co.  161  Mo.  App.  126,  181  S.  W.  745; 
Fielder  v.  Adams  Exp.  Co.  60  W.  Va.  188, 
71  S.  E.  00;  J.  a  Shaffer  ft  Co.  v.  Chicago^ 
R.  I.  ft  P.  R.  Co.  21  Inters.  Com.  Rep.  8; 
Miller  ft  Lux  v.  Southern  P.  Co.  20  Inters. 
Com.  Rep.  120;  Re  Bills  of  Lading,  14 
Inters.  Com.  Rep.  846;  Re  Released  Rates, 
18  Inters.  Com.  Rep.  550. 

Decisions  under  the  Harter  act  are  per- 
suasive in  this  connection. 

Calderon  v.  Atlas  a  S.  Co.  64  Fed.  874; 
Calderson  v.  Atlas  S.  S.  Co.  16  C.  C.  A. 
332,  35  U.  S.  App.  587,  60  Fed.  674;  Cald- 
eron V.  Atlas  &  S.  Co.  170  U.  8.  272,  42  L. 
ed.,1038,  18  Sup.  Ct  Rep.  588;  George  N. 
Pierce  v.  Wells,  F.  ft  Co.  110  a  C.  A.  645, 
180  Fed.  561;  Hohl  v.  Norddeutscher  Uoyd, 
00  C.  C.  A.  166,  176  Fed.  544. 

Many  states  having  statutory  provisions 
restricting  the  right  of  common  furriers  to 
limit  their  liability  by  contract,  neverthe- 
less apply  the  rule  of  the  Hart  Case. 

D'Arey  v.  Adams  Exp.  Co.  162  Mich.  868, 
127  N.  W.  261;  Alair  v.  Northern  P.  R. 
Co.  53  Minn.  160,  10  L.RJI.  764,  30  Am.  St 
Rep.  588,  54  N.  W.  1072;  J.  J.  Douglas  Co. 
V.  Minnesota  Transfer  R.  Co.  62  Minn.  288, 
30  LuiLA.  860,  64  N.  W.  899;  Oppenheimer 
V.  United  States  Exp.  Co.  69  IlL  62,  18  Am. 
Rep.  596;  Johnstone  v.  Richmond  ft  D.  R. 
Co.  39  S.  C.  55,  17  S.  E.  612. 

No  law  or  public  policy  of  a  state  can 
serve  to  set  aside  or  change  the  rates,  rules, 
and  regulations  of  a  carrier  alTeeting  inter- 
state commerce,  specified  in  its  duly  issued, 
filed,  and  published  tariffs. 

Second  Employers'  Liability  Cases  (Mon- 
dou  V.  NewYork,  N.  H.  ft  H  R.  Co.)  228  U. 
a  1,  56  L.  ed.  827,  38  L.RJL(N.S.)  44,  82 
Sup.  Ct  Rep.  169,  1  N.  C.  C.  A.  876. 

Congress  has  rightfully  assumed  juris- 
diction of  the  subject-matter,  and  therefore 
state  laws  covering  the  same  must  yield. 

Southern  R.  Co.  v.  Reid,  222  U.  S.  424, 
444,  56  L.  ed.  257,  263,  82  Sup.  Ct  Rep. 
140;  Northern  P.  R.  Co.  v.  Washington, 
222  U.  S.  870,  66  L.  ed.  287,  82  Sup.  Ot 
Rep.  160;  Gulf,  C.  ft  S.  F.  R.  Co.  v.  Hefley, 
158  U.  8.  08,  80  L.  ed.  010, 15  Sup.  Ct  Rep. 
802. 

Defendants    in    error,    in    declaring   the 
value  of  their  cattle  at  less  thasi  l^^Vt  Nstqa 
value,  for  tha  ^ur^oie  ^  1^0x^01%  %  \fs««i 
rmte  tbaa  tSbiif  iroa\d^ia3%\Mn^  fSsax^^^ 
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the  true  value  been  declared,  were  guilty  of 
an  unlawful  act,  under  the  act  to  regulate 
commerce  and  the  El  kins  act,  and  tbey  can- 
not maintain  a  suit  baaed  upon  such  trans- 
action. 

Armour  Packing  Co.  ▼.  United  States, 
209  U.  S.  56,  62  L.  ed.  681,  28  Sup.  Ct.  Rep. 
428;  Ellison  v.  Adams  Exp.  Co.  245  111. 
410,  —  L.RJL(N.S.)  — ,  92  N.  E.  277;  Mil- 
ler ▼.  Ammon,  145  U.  S.  421,  36  L.  ed.  759, 
12  Sup.  Ct.  Rep.  884;  Brown  ▼.  Tarkington, 
3  Wall.  377,  18  L.  ed.  255;  Hanauer  ▼. 
Doane,  12  Wall.  342,  20  L.  ed.  439;  The 
Florida,  101  U.  S.  37,  25  L.  ed.  898;  Gibbs 
V.  Consolidated  Gas  Co.  130  U.  S.  396,  32 
L.  ed.  979,  9  Sup.  Ct.  Rep.  553 ;  McMullen  v. 
Hoffman,  174  U.  S.  639,  43  U  ed.  1117,  19 
Sup.  Ct.  Rep.  839;  Harriman  v.  Northern 
Securities  Co.  197  U.  S.  244,  49  L.  ed.  739, 
25  Sup.  Ct.  Rep.  493. 

The  provision  in  the  live-stock  contract 
requiring  the  shipper  to  serve  notice  of  any 
claim  upon  the  carrier  within  thirty  days 
was  valid. 

Southern  Exp.  Co.  v.  Caldwell,  21  Wall. 
264,  22  L.  ed.  556;  The  Queen  of  the  Pa- 
cifie»  180  U.  S.  54,  45  L.  ed.  421,  21  Sup. 
Ct.  Rep.  278;  Chicago,  R.  I.  &  P.  R.  Co.  v. 
WillUms,  101  Ark.  436,  142  S.  W.  826;  St. 
Louis  &  S.  F.  R.  Co.  ▼.  Keller,  90  Ark.  308, 
119  S.  W.  264,  21  Am.  Neg.  Rep.  522;  St. 
Louis,  I.  M.  &  S.  R.  Ca  v.  Furlow,  89  Ark. 
404,  117  S.  W.  517;  McElvain  v.  St.  Louis 
&  S.  F.  R.  Co.  151  Mo.  App.  126,  131  S.  W. 
736;  George  ▼.  Chicago,  R.  I.  &  P.  R.  Co. 
214  Mo.  551,  127  Am.  St  Rep.  690,  113  S. 
W.  1099;  McFadden  v.  Missouri  P.  R.  Co. 
92  Mo.  343,  1  Am.  St.  Rep.  721,  4  8.  W. 
689. 

The  clause  in  the  live-stock  contract  re- 
quiring suit  to  be  filed  within  ninety  days 
was  valid  under  the  Qarmack  amendment, 
and  the  court  should  have  held  accordingly. 

Ginn  ▼.  Ogdensburg  Transit  Co.  29  C.  C. 
A.  521,  57  U.  S.  App.  403,  85  Fed.  985;  6 
Qyc  ^08;  Cox  v.  C^tral  Vermont  R.  Co. 
170  Mass.  129,  49  N.  E.  97;  North  British 
k  Mercantile  Ins.  Co.  v.  Central  Vermont 
R.  Co.  9  App.  Div.  4,  40  N.  Y.  Supp.  1113, 
afllrmed  in  158  N.  Y.  726,  53  N.  E.  1128; 
Central  Vermont  R.  Co.  v.  Soper,  8  C.  C.  A. 
841,  21  U.  8.  App.  24,  59  Fed.  879;  Thomp- 
son V.  Chicago  k  A.  R.  Co.  22  Mo.  App.  321 ; 
Gulf,  C.  k  8.  F.  R.  Co.  v.  Gatewood,  79  Tex. 
89,  10  L.ILA.  419,  14  S.  W.  913;  McCarty 
▼.  Gulf,  C.  &  S.  F.  R.  Co.  79  Tex.  33,  15 
8.  W.  164;  Texas,  &  P.  R.  Co.  v.  Hawkins, 
—  Tex.  CiT.  App.  — ,  30  S.  W.  1118;  In- 
giBBi  ▼.  Weir,  166  Fed.  828. 

Mr.  WiUlain  H.  WlUUma  argued  the 
eanee,  and,  with  Mr.  J.  A.  L.  Wolfe,  filed  a 
Arief  far  defendMnts  in  error: 
TbiM  court,  im  M  am  tram  m  9UU  vmxi, 


will  only  review  the  Federal  questions  pre- 
sented by  the  record;  and  where  there  are 
other  adequate  grounds,  based  upon  general 
or  local  law,  for  the  judgment,  the  writ  of 
error  will  be  dismissed  or  the  judgment  af- 
firmed. 

Eustis  V.  Bolles,  150  U.  S.  361,  37  K  ed. 
1111,  14  Sup.  Ct  Rep.  131;  Leathe  v. 
Thomas,  207  U.  S.  93,  52  L.  ed.  118,  28  Sup. 
Ct.  Rep.  30;  Klinger  v.  Missouri,  13  Wall. 
257,  20  L.  ed.  635;  Seaboard  Air  Line  R. 
Co.  V.  Duvall,  225  U.  S.  477,  56  L.  ed.  1171, 
32  Sup.  Ct.  Rep.  790. 

It  was  for  the  state  court  to  determine 
the  applicatory  law,  and  also  to  decide  what 
that  law  permitted  and  what  it  inhibited. 
This  court  will  not  review  its  rulings  upon 
these  questions. 

Leathe  v.  Thomas,  207  U.  S.  93,  52  L.  ed. 
118,  28  Sup.  Ct.  Rep.  30;  Eustis  v.  Bolles, 
150  U.  S.  361,  37  L.  ed.  1111,  14  Sup.  Ct, 
Rep.  131;  Klinger  ▼.  Missouri,  13  Wall. 
257,  20  L.  ed.  635. 

The  state  appellate  court  accepted,  with- 
out examination,  a  construction  of  that  act 
that  would  prohibit  special  contracts  by  a 
carrier  of  the  character  relied  upon  here. 
While  this  court  has  not  passed  upon  that 
construction,  and  it  has  been  denied  by  sev- 
eral state  courts,  yet  others  have  adopted 
it. 

Kansas  City  Southern  R.  Co.  v.  Carl,  91 
Ark.  97,  134  Am.  St.  Rep.  56,  121  S.  W. 
932;  Southern  P.  Co.  v.  Crenshaw,  5  Ga. 
App.  675,  63  S.  E.  865;  Louisville  &  N.  R. 
Co.  V.  Warfield  k  Lee,  6  Ga.  App.  550,  65 
S.  E.  308;  Galveston,  H.  &  S.  A.  R.  Co.  v. 
F.  A.  Piper  Co.  52  Tex.  Civ.  App.  568,  115 
S.  W.  107. 

A  carrier  may  fix  its  rates  for  interstate 
shipments  with  reference  to  the  service  to 
be  performed,  and  may  adopt  rules  and  reg- 
ulations concerning  the  same;  but  a  shipper 
will  not  be  bound  by  a  contract  which  is  in- 
valid and  prohibited  by  law,  simply  be- 
cause the  rate  collected  is  conditioned  upon 
the  signing  of  such  void  agreement. 

Drey  k  K.  Glass  Co.  v.  Missouri  P.  R.  Co. 
156  Mo.  App.  178,  136  S.  W.  757;  O'Connor 
V.  Great  Northern  R.  Co.  118  Minn.  223, 
136  N.  W.  743;  Hooker  v.  Boston  &  M.  R. 
Ca  209  Mass.  598,  —  L.R.A.(N.S.)  — ,  95 
N.  E.  945,  Ann.  Cas.  1912  B,  669;  Adams 
Exp.  Co.  V.  Mellinchamp,  138  Ga.  443,  75 
S.  E.  600;  Cramer  v.  Chicago,  R.  I.  &  P.  R. 
Co.  153  Iowa,  103,  133  N.  W.  387. 

One  of  the  grounds  for  the  decision  of  the 
state  court,  and  which,  of  itself,  is  sufficient 
to  sustain  the  judgment,  was  that,  upon  the 
general  and  local  applicatory  law,  the 
special  contract,  attempting  to  limit  the 
carrier's  liability  for  its  own  negligence, 
and  fixing  an  arbitrary  and  unreasonable 
▼alme  uipom  lihft  eil^%,  m*  ^oid.   This  court 
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has  expressly  held  that  there  is  nothing  in 
the  interstate  commeiee  act  to  prevent  a 
state  court  from  enforcing  its  own  rules 
upon  this  subject,  and  that  a  Judgment 
based  upon  the  state  law  as  contained  in  its 
statutes  or  decisions  raises  no  Federal  ques- 
tion; so  the  record  in  this  case  presents  no 
Federal  question  which  has  not  heretofore 
been  determined  by  this  court  adversely  to 
the  plaintiff  in  error. 

Pennsylvania  R.  Co.  ▼.  Hughes,  101  U.  8. 
477,  48  L.  ed.  268,  24  Sup.  Ct.  Rep.  132; 
Chicago,  M.  &  6t  P.  R.  Co.  ▼.  Solan,  169 
U.  S.  133,  42  L.  ed.  688,  18  Sup.  Ct  Rep. 
289;  Savage  v.  Jones,  225  U.  S.  501,  56  L. 
ed.  1182,  32  Sup.  Ct.  Rep.  715. 

There  is  nothing  in  the  interstate  com- 
merce act,  or  its  amendments,  since  the 
opinion  in  the  Hughes  Case,  supra,  express- 
ly permitting  such  special  contracts  by  the 
carrier,  or  overturning  the  rule  laid  down 
in  that  ease. 

Adams  Exp.  Co.  v.  Mellinchamp,  138  Oa. 
443,  75  S.  E.  596;  Southern  Exp.  Co.  ▼. 
Hanaw,  134  Ga.  445,  137  Am.  St.  Rep.  227, 
67  S.  E.  944;  O'Connor  v.  Great  Northern 
R.  Co.  118  Minn.  223,  136  N.  W.  743; 
Hooker  v.  Boston  &  M.  R.  Co.  200  Mass. 
598,  —  L.RJL(N.S.)  — ,  95  N.  E.  046,  Ann. 
Cas.  1912  B,  669;  Louisville  A  N.  R.  Co.  ▼. 
Smith,  123  Tenn.  678,  134  S.  W.  866; 
C  ramer  v.  Chicago,  R.  I.  &  P.  R.  Co.  153 
Iowa,  103,  133  N.  W.  387;  Latta  v.  Chicago,' 
St.  P.  M.  &  0.  R.  Co.  97  0.  C.  A.  108,  172 
Fed.  850. 

Mr.  Justice  liurton  delivered  the  opin- 
ion of  the  court: 

This  was  an  action  in  a  state  court  of 
Texas  by  a  shipper  of  cattle,  under  a  spec- 
ial live-stock  transportation  contract  for  a 
shipment  from  a  point  in  Missouri  to  a  point 
in  Oklahoma,  to  recover  the  value  of  cat- 
tle killed  by  a  negligent  derailment  occur- 
ring in  the  former  state.  The  shipment  con- 
sisted of  four  bulls  and  thirteen  cows, 
claimed  to  have  been  very  valuable  "show 
cattle."  They  were  all  killed,  and  plaintiffs 
recovered  their  full  value,  $10,640,  and  this 
judgment  was  affirmed  by  the  court  below. 

As  the  transaction  was  an  interstate  ship- 
ment, the  case  comes  here  upon  questions 
which  involved  the  validity  of  certain  pro- 
visions in  the  contract  of  shipment  when 
tested  by  the  20th  section  of  the  act  to  regu- 
late commerce  [24  Stat,  at  L.  386,  chap. 
104],  as  amended  by  the  act  of  June  29, 
1906  [34  Stat,  at  L.  593,  chap.  3691,  §  7  U. 
8.  Comp.  Stat.  Supp.  1911,  p.  1304]. 

Aside  from  the  question  of  negligence, 
which  we  assume  to  be  closed  by  the  verdict 
and  judgment  in  the  state  court,  the  de- 
fenses pressed  here  are,  first,  that  the  limi- 1 
tation  of  value  in  case  of  loM  or  damage 
57  Ij.  ed. 


to  $30  for  each  bull  and  $20  for  each  eow 
was  a  valid  declaration  of  the  valuation 
upon  which  the  rate  was  based;  and,  second, 
that  the  action  was  not  brought  within 
ninety  days  after  damages  sustained,  both 
being  stipulations  found  in  the  shipping  con- 
tract. 

These  provisions  in  the  contract  which 
directly  relate  to  the  questions  stated  are 
as   follows: 

The  title  at  the  head  of  the  contract  is, — 

*RX7LES     AND     RBGULATIONS     VOB    THB[666 
TBAlfBPOBTATION   OF  LlVB  StOGK. 

NOTICE. 

"This  company  has  two  rates  oa 
live  stock." 

Then  follows  a  paragraph  in  these 
words: 

"Ordinary  live  stock  transported  under 
this  special  contract  is  accepted  and  hauled 
at  rate  named  below  at  owner's  risk,  as 
per  conditions  herein  set  forth,  with  the 
distinct  understanding  that  said  rate  is  a 
special  rate,  which  is  hereby  agreed  to,  ao- 
cepted,  and  understood  to  be  at  less  than 
published  tariff  rate  applying  thereon  when 
transported  at  carrier's  risk. 

"All  kinds  of  live  stock,  carrier's  risk, 
will  be  taken  under  the  provisions  and  at 
rates  provided  for  by  existing  tariffs  and 
classification." 

Then  follows  the  contract  described  as 
"Special  Live  Stock  Contract  No.  4.  Exe- 
cuted at  Pilot  Grove  Station,  1-30-1907.** 

Passing  over  a  number  of  provisions  con- 
cerning the  agreement  upon  the  part  of  the 
carrier,  and  a  number  of  things  which  the 
shipper  assumes  to  do,  we  come  to  §  8, 
which  is  in  these  words: 

"8.  The  carrier  does  not  ship  live  stock 
or  emigrant  outfit  under  this  contract,  or  at 
the  rate  hereon  given,  upon  which  its  lia- 
bility in  case  of  any  loss  or  injury  shall  ex- 
ceed the  following  prices  per  head: 
Each    horse    (gelding,    mare,    stallion, 

mule,  or  jack)  $100 

Each  pony  or  range  horse 30 

Each  ox,  steer,  or  bull SO 

Each  cow  20 

Each  calf  or  hog 7 

Each  sheep  or  goat 2 

"Emigrant  outfit  (not  live  stock)  oonsist- 
ing  of  emigrant  movables,  household  goods, 
second-hand  farm  ^machinery,  etc.,[666 
when  loaded  with  live  stock,  as  per  classi- 
fication at  valuation  not  to  exceed  $6  per 
100  pounds  in  case  of  loss  or  damage,  and 
said  shipper  represents  and  agrees  that  his 
said  live  stock  or  emigrant  outfit  do  not 
exceed  in  value  those  prices,  and  in  case  of 
any  loss  or  damage  thereto,  by  carrier's 
negligent  transportation  «t  Vi%»L^\Xk%  ^1  ^»i^ 
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consideration  of  the  rate  named,  and  which 
is  less  than  the  rate  applying  on  shipments 
at  carrier's  risk,  the  shipper  shall  he  entitled 
to  recover  only  actual  damages,  but  in  no 
instance  more  than  the  stipulated  yaluation 
shown  above." 

The  provision  of  the  published  tariff  sheet 
referred  to  in  the  contract  is  set  out  in  the 
margin,  preceded  by  the  offer  of  counsel  to 
file  it  in  eTidence.t  By  a  clause  in  the  0th 
•67]  ^section  of  the  contract  under  which 
the  cattle  were  shipped,  it  is  stipulated 
that  "no  suit  shall  be  brought  against  any 
carrier,  and  only  against  the  carrier  on 
whose  lines  the  injuries  occur,  after  the 
lapse  of  ninety  days  from  the  happening 
thereof,  any  statute  or  limitation  to  the 
contrary  notwithstanding." 

In  respect  of  the  two  stipulations  just 
referred  to,  the  trial  Judge  charged  the  jury 
as  follows: 

"The  contract  for  shipment  in  this  case 
contains,  among  other  things,  a  stipulation 
that  suit  for  any  damages  growing  out  of 

tMr.  Head:  We  offer  the  following  por- 
tions of  I.  G.  a  Uriff  No.  A~163G,  M.  K. 
&  T.  Local  Distance  Tariff  No.  2548,  apply- 
ing on  classes  and  commodities : 
Missouri,  Kansas,  &  Texas  Railway  Co. 
The  "Katy"  Route. 
Local  DUUnce  Tariff  No.  2548. 
(Cancels  No.  737.) 
Applying  on  classes  and  commodities  be- 
tween stations  on  the  Missouri^  Kansas,  & 
Texas  Ry.  as  follows: 
Between  stations  in 
Indian  territory 
Missouri  or  Kansas 
Missouri  or  Kansas 
And  stations  in 

Oklahoma  territory 
Indiana  territory 
Oklahoma  territory 
And  locally   between   stations  in   the  In- 
diana or  Oklahoma  territories. 
Rates  in  Cents  Per  100  lbs. 
Cattle.    (See  Rule  8.) 
Distance.  Commodities.  Carloads. 

380  miles  and  over  370 26^ 

Rule  3. 
Live  stock — Continued. 
Limitation  of  liability. — Rates  provided 
on  live  stock  will  apply  only  on  shipments 
made  at  owner's  risk,  with  limitation  of  lia- 
bility on  the  part  of  the  railroad  company  as 
common  carrier  under  the  terms  and  condi- 
tions of  the  current  live  stock  contract  pro- 
vided bv  this  company,  the  contract  to  be 
first  duly  executed  in  manner  and  form  pro- 
vided therein. 

120  per  cent  of  the  rates  named  in  this 
tariff  will  be  charged  on  shipments  made 
without  limitations  of  carrier's  liability  at 
common  law,  and  under  this  status,  shippers 
will  have  the  choice  of  executing  and  ac- 
cepting  contracts  for  shipments  of  live  stock 
w/tA  or  without  limitMtwn  of  liability,  the 
rmtem  to  bo  mmdo  mm  provided  for 


this  shipment  must  be  commenced  withia 
ninety  days.  You  are  instructed  that  sueh 
stipulation  is  void  and  not  binding  upon 
the  plaintiffs  herein. 

"Said  contract  also  contains  a  stipulatioB 
to  the  effect  that  if  the  cattle  in  the  ship- 
ment are  lost  or  killed,  that  their  owners 
can  only  recover  a  certain  fixed  amount, 
which  amount  is  named  in  said  contraei. 
You  are  instructed  that  such  stipulation  is 
void  and  not  binding  upon  plaintiffs  in  this 
case,  and  if  you  should  find  for  plaintiffky 
you  will  fix  the  amount  of  their  damages 
under  instructions  hereinafter  given  you." 

This  charge  was  approved  upon  appeal 
and  the  judgment  affirmed.  The  ground  up- 
on which  the  charge  in  respect  to  the  limi* 
tation  of  recovery  in  case  of  loss  was  based 
was,  first,  that  every  such  contract,  where 
the  loss  was  due  to  negligence,  was  null 
and  void  under  the  law  and  public  policy 
of  the  state;  and,  second,  that  it  was  a  con- 
tract of  exemption  forbidden  by  the  Hep- 
burn act  of  June  29,  1906,  being  the  Cat- 
mack  amendment  of  the  *20th  section [6 6  S 
of  the  general  act  to  regulate  commerce  of 
February  4,  1887. 

That  the  shipper  had  the  choice  of  two 
rates,  one  20  per  cent  higher  than  the  other, 
upon  this  shipment,  is  shown  by  the  provi* 
sions  of  the  shipping  contract  and  the  tariff 
sheets  referred  to  therein.  That  the  differ- 
ence between  the  two  rates  was  not  un- 
reasonable, the  one  when  the  cattle  were 
not  valued  and  the  other  when  their  value 
was  declared,  is  to  ^  assumed  from  the 
acceptance  of  the  rates  as  filed  with  the 
Commission.  That  the  "portion"  of  the  rate 
sheets  in  evidence  does  not  include  the  *'Ciir- 
rent  live  Stock  Contract"  referred  to  in  the 
part  filed  is  of  no  vital  significance.  The 
objection  was  not  made  below.  The  case 
was  proceeded  with  in  the  state  court  upon 
the  hypothesis  that  the  "Current  Live  Stock 
Contract,"  referred  to  in  the  "portion"  of 
the  rate  sheets  actually  in  evidence,  was  tha 
live  stock  contract  executed  by  the  parties, 
and  had  been  duly  filed  as  part  of  the  rate 
sheets.  It  is  too  late  to  make  an  ob- 
jection here  which,  if  made  below,  migHt 
have  been  remedied  by  filing  all  instead  of  a 
"portion"  of  the  filed  tariff.  Texas  4  P. 
R.  Co.  V.  Abilene  Cotton  Oil  Co.  204  U.  a 
426,  51  L.  ed.  553,  27  Sup.  Ct.  Rep.  350, 
9  Ann.  Cas.  1075.  In  any  event,  the  rate 
sheets  do  provide  for  a  choice  between 
two  rates,  one  with  and  one  without  a  de- 
clared valuation.  In  one  case  the  carrier  is 
liable  for  whatever  loss  or  damage  the  ship- 
per sustains,  and  in  the  other  its  liability 
is  limited  to  the  valuation  upon  which  the 
rate  was  based.  The  ground  upon  which 
the  shipper  is  limited  to  the  valuation  de- 
clared ia  that  of  estoppel,  and  presuppoaes 
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the  ▼aluatlOB  to  be  one  mmde  for  the  pur- 
pose of  applying  the  lower  of  two  rates 
based  upon  the  Talue  of  the  cattle.  This 
whole  matter  has  been  so  fully  eonsidered 
in  Adams  Exp.  Co.  t.  Croninger,  226  U.  8. 
401,  ante,  314,  33  Sup.  Ot  Bep.  148,  and 
Kansas  CHtj  Southern  R.  Co.  ▼•  Carl,  just 
decided  [227  U.  B.  939,  ante,  683,  33  Sup. 
Ct.  Rep.  391],  that  we  only  need  to  refer  to 
the  opinions  in  those  cases,  without  further 
elaboration. 

That  the  trial  court  and  the  court  of  civil 
660]appeals  *erred  in  holding  this  stipula^ 
tion  null  and  void  because  forbidden  by 
either  the  law  or  policy  of  tiie  state  of 
Texas,  or  by  the  20th  section  of  the  act  of 
June  20, 1006,  is  no  longer  an  open  question 
since  the  decisions  of  this  court  in  the 
eases  just  referred  to. 

Nor  is  there  anything  upon  the  face  of 
this  contract,  when  read  in  connection  with 
the  rate  sheets  referred  to  therein  (of  which 
the  defendants  in  error  were  compelled  to 
take  notice,  not  only  because  referred  to 
in  the  contract  signed  by  them,  but  because 
they  had  been  lawfully  filed  and  published), 
which  offends  against  the  provisions  of  the 
20th  section  of  the  act  of  June  20,  1006. 

Neither  is  the  valuation  of  cattle  at  $30 
and  |20  per  head  subject  to  impeachment  as 
upon  its  face  arbitrary  and  unreasonable. 
The  valuation  in  this  case  was  made  by  the 
consignor  himself.  The  contract  upon  this 
point  reads,  "And  said  shipper  represents 
and  agrees  that  his  said  live  stock  .  .  . 
do  not  exceed  in  value  these  prices,"  refer- 
ring  to  the  schedule  set  out  immediately 
above  that  declaration.  That  the  cattle 
were  not  other  than  average  or  ordinary 
cattle,  of  no  peculiar  value  as  "show  cat- 
tle," or  otherwise,  is  indicated  by  the  char- 
acter of  the  printed  form  of  contract  signed 
by  the  consignor.  After  reciting  that  the 
company  had  two  rates  on  live  stock,  it 
proceeds,— ''Ordinary  live  stock  transported 
under  this  special  contract,"  etc 

The  contract  here  involved  is  substantial- 
ly identical  with  the  contract  and  schedule 
upheld  in  Hart  v.  Pennsylvania  R.  Co.  112 
U.  S.  331,  28  L.  ed.  717,  6  Sup.  Ct  Rep.  161, 
where  the  transportation  was  "on  the  con- 
dition that  the  carrier  assumes  a  liability  on 
the  stock  to  the  extent  of  the  following 
agreed  valuation:  If  horses  or  mules,  not 
exceeding  $200  eadu  If  cattle  or  cows,  not 
txceeding  $75  each." 

In  the  case  at  bar  it  has  been  said  that 
the  shipper  was  not  asked  to  state  the 
value,  but  only  signed  the  contract 
670]  *handed  to  him  and  made  no  declara- 
tion. But  the  same  point  made  in  the 
Hart  Case,  when  the  court  said: 

"A  distinction  is  sought  to  be  drawn  be- 
tween a  case  where  a  shipper,  on  rsquirs- 
*7  Ifc  •«• 


ment,  states  the  value  of  the  property,  and 
a  rate  of  freight  is  fixed  accordingly,  and 
the  present  case.  It  is  said  that,  while  in 
the  former  case  the  shipper  may  be  confined 
to  the  value  he  so  fixed,  in  the  event  of  a 
loss  by  negligence,  the  same  rule  does  not 
apply  to  a  case  where  the  valuation  in- 
serted in  the  contract  is  not  a  valuation 
previously  named  by  the  shipper.  But  we 
see  no  sound  reason  for  this  distinction. 
The  valuation  named  was  the  'agreed  valu- 
ation,' the  one  on  which  the  minds  of  the 
parties  met,  however  it  came  to  be  fixed, 
and  the  rate  of  freight  was  based  on  that 
valuation,  and  was  fixed  on  condition  that 
such  was  the  valuation,  and  that  the  lia- 
bility should  go  to  that  extent  and  no  fur* 
ther." 

It  is  said  that  the  contract  in  the  case  at 
bar  includes  a  valuation  of  all  bulls  and  all 
cows  at  the  same  sum,  and  that  this  is 
arbitrary,  and  not  the  result  of  any  real 
effort  to  value  the  particular  bulls  and 
cows  to  be  transported.  But  the  same  ob- 
jection applied  to  the  contract  in  the  Hart 
Case,  where  horses  were  valued  at  the  same 
maximum  value  and  other  cattle  at  the 
same  fixed  sum.  But  here,  as  there,  it  is 
plain  that  all  animals,  horses  and  other  cat- 
tle, have  not  a  fixed  value,  and  so  the  con- 
tract fixes  "a  graduated  value  according  to 
the  nature  of  the  animal." 

It  is  not  unreasonable,  for  the  purpose  of 
graduating  freight  according  to  value,  to 
divide  the  particular  subject  of  transporta- 
tion into  two  classes:  those  above  and  those 
below  a  fixed  maximum  amount.  No  other 
method  is  practicable;  and  this  is  a  method 
administratively  approved  by  the  Commerce 
Commission. 

That  the  value  of  the  cattle  shipped  un- 
der this  valuation  did  greatly  exceed  the 
valuation  therein  represented  may  *be[671 
true.  It  only  serves  to  show  that  the  ship- 
per obtained  a  lower  rate  than  he  was  law- 
fully entitled  to  have  by  a  misrepresenta^ 
tion.  It  is  neither  just  nor  equitable  that 
he  shall  benefit  by  the  lower  rate,  and  then 
recover  for  a  value  which  he  said  did  not  ex- 
ist, in  order  to  obtain  that  rate.  Having  ob- 
tained a  rate  based  upon  the  declared  value, 
he  is  concluded,  and  there  is  no  room  for 
parol  evidence  to  show  otherwise.  Hart  v. 
Pennsylvania  R.  Co.  and  Kansas  City 
Southern  R.  Co.  v.  Carl,  supra. 

When  the  carrier  graduates  its  rates  by 
value,  and  has  filed  its  tariffs  showing  two 
rates  applicable  to  a  particular  commodity 
or  class  of  articles,  based  upon  a  difference 
in  valuation,  the  shipper  must  take  notice, 
for  the  valuation  automatically  determines 
which  of  the  rates  is  the  lawful  rate.  If 
he  knowingly  dedarea  an  ^xnA«r<iX\»x:v9i«k 
for  the  pirpoaa  «i  o'bU!m\ni%  V^^  \v««l  ^t 
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two  published  rates,  he  thereby  obtains  an 
advantage  and  causes  a  discrimination  for- 
bidden and  made  unlawful  by  the  1st  sec- 
tion of  the  Elkins  act  of  February  19,  1903 
[32  Stat,  at  L.  847,  chap.  708,  U.  S.  Comp. 
SUt.  Supp.  1911,  p.  1309].  Texas  &  P.  R. 
Co.  ▼.  Mugg,  202  U.  S.  242,  50  L.  ed.  1011, 
26  Sup.  Ct.  Rep.  628;  Chicago  &  A.  R.  Co. 
▼.  Kirbj,  225  U.  S.  155,  56  L.  ed.  1033,  32 
Sup.  Ct.  Rep.  648.  The  particular  cattle 
were  loaded  by  the  shipper  and  were  never 
seen  by  the  company's  agent.  Neither  was 
it  claimed  that  he  was  informed  of  the 
value  or  quality  of  the  cattle  to  be  shipped. 
We  see  no  ground  upon  which  this  con- 
tract can  be  held  upon  its  face  to  have  of- 
fended against  the  statute. 

The  court  below  held  that  the  stipulation 
in  the  shipping  contract,  that  no  suit  shall 
be  brought  after  the  lapse  of  ninety  days 
from  the  happening  of  any  loss  or  damage, 
"any  statute  or  limitaticm  to  the  contrary 
notwithstanding,"  was  void. 

It  is  conceded  that  there  are  statutes  in 
Missouri,  the  state  of  the  making  of  the 
oontract,  and  the  state  in  which  the  loss  and 
damage  occurred,  and  in  Texas,  the  state 
of  the  forum,  which  declare  contracts  invalid 
which  require  the  bringing  of  an  action  for 
672]a  carrier's  liability  *in  less  than  the 
statutory  period,  and  that  this  action, 
though  started  aifter  the  lapse  of  the  time 
fixed  by  the  contract,  was  brought  within 
the  statutory  period  of  both  states. 

The  liability  sought  to  be  enforced  is  the 
"liability"  of  an  interstate  carrier  for  loss 
or  damage  under  an  interstate  contract  of 
shipment  declared  by  the  Carmack  amend- 
ment of  the  Hepburn  act  of  June  20,  1906. 
The  validity  of  any  stipulation  in  such  a 
contract  which  involves  the  construction 
of  the  statute,  and  the  validity  of  a  limi- 
tation upon  the  liability  thereby  imposed,  is 
a  Federal  question  to  be  determined  under 
the  general  common  law,  and,  as  such,  is 
withdrawn  from  the  field  of  state  law  or 
legislation.  Adams  Exp.  Co.  v.  Croninger, 
226  U.  S.  491,  ante,  314,  33  Sup.  Ct.  Rep. 
148;  Michigan  C.  R.  Co.  v.  Vreeland,  227 
U.  S.  59,  ante,  417,  83  Sup.  Ct  Rep.  192. 
The  liability  imposed  by  the  statute  is  the 
liability  imposed  by  the  common  law  upon 
a  common  carrier,  and  may  be  limited  or 
qualified  by  special  contract  with  the  ship- 
per, provided  the  limitation  or  qualification 
be  Just  and  reasonable,  and  does  not  exempt 
from  lose  or  responaibility  due  to  negligence.  I 


Adams  Exp.  Co.  v.  Croninger,  and  Michigan 
C.  R.  Co.  V.  Vreeland,  cited  above;  York 
Mfg.  Co.  V.  Illinois  C.  R  Co.  3  Wall.  107, 
18  L.  ed.  170;  New  York  C.  R.  Co.  v.  Lock- 
wood,  17  Wall.  357,  21  L.  ed.  627;  Southeni 
Exp.  Co.  V.  Caldwell,  21  Wall.  264,  267,  22 
L.  ed.  556,  558;  Hart  v.  Pennsylvania  R.  C<k 
112  U.  S.  331,  28  L.  ed.  717,  5  Sup.  Ct.  Rep. 
151. 

The  policy  of  statutes  of  limitation  is  to 
encourage  promptness  in  the  bringing  of 
actions,  that  the  parties  shall  not  sufl'er  by 
loss  of  evidence  from  death  or  disappear- 
ance of  witnesses,  destruction  of  documents, 
or  failure  of  memory.  But  there  is  nothing 
in  the  policy  or  object  of  such  statutes  which 
forbids  the  parties  to  an  agreement  to  pro- 
vide a  shorter  period,  provided  the  time  is 
not  unreasonably  short.  That  is  a  question 
of  law  for  the  determination  of  the  court. 
Such  stipulations  have  been  sustained  in 
insurance  policies.  Riddlesbarger  v.  Hart- 
ford F.  'Ins.  Co.  7  Wall.  3S6,  19  L.  ed.[eT» 
257.  A  stipulation  that  an  express  company 
should  not  be  held  liable  unless  claim  was 
made  within  ninety  days  after  a  loss  was 
held  good  in  Southern  Exp.  Co.  v.  Caldwell, 
21  Wall.  264,  22  L.  ed.  556.  Such  limita- 
tions in  bills  of  lading  are  very  customary 
and  have  been  upheld  in  a  multitude  of 
cases.  We  cite  a  few:  Central  Vermont 
R.  Co.  V.  Soper  (C.  C.  A.  1st  C.)  8  C.  0. 
A.  341,  21  U.  S.  App.  24,  59  Fed.  879;  Ginn 
V.  Ogdensburg  Transit  Co.  (C.  C.  A.  7th  C.) 
29  C.  C.  A.  521,  57  U.  S.  App.  403,  85  Fed. 
985;  Cox  v.  Central  Vermont  R.  Co.  170 
Mass.  129,  49  N.  E.  97;  North  British  A, 
Mercantile  Ins.  Co.  v.  Central  Vermont  R. 
Co.  9  App.  Div.  4,  40  N.  Y.  Supp.  1113, 
affirmed  in  158  N.  Y.  726,  53  N.  E.  1128. 
Before  the  Texas  and  Missouri  statutes  for- 
bidding such  special  contracts,  short  limi- 
tations in  bills  of  lading  were  held  to  be 
valid  and  enforceable.  McCarty  v.  Gulf,  C. 
&  S.  F.  R.  Co.  79  Tex.  33,  15  S.  W.  164; 
Thompson  v.  Chicago  A,  A.  R.  Co.  22  Mo. 
App.  321.  See  cases  to  same  effect  cited  in 
6  Cyc.  p.  508.  The  provision  requiring  suit 
to  be  brought  within  ninety  days  is  not  un- 
reasonable. 

For  the  errors  indicated,  the  judgment 
must  be  reversed  for  such  further  proceed- 
ings as  may  be  consistent  with  this  opin- 
ion. 

Mr.  Justice  Hughes  concurs  in  the  re^ 
suit.     Mr.  Justice  Pitney  dissents. 
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Casks  Di8po»d  of  Without  Oranovi. 


•75]  *Qeobgb  Mengel,  Plaintiff  in  Error,  ▼.  Ex  Pabtb:     In  trb  MATna  ov  Nathah 

Blanche    Mengel    and    Louis    Eckhart,  Eisemann,    Petitioner.     [No.    — ,    Orig- 

Sheriff.     [No.  178.]  inal.] 

Error  to  state  court  —  Federal  question.  Motion  for  leave  to  file  a  petition  for  a 

In   Error  to  tbe  Supreme  Court  of  the  Writ  of  Mandamus. 

State  of  Iowa  to  review  a  judgment  which  Mr.  Eugene  P.  Carver  for  petitioner. 

affirmed  a  judgment  of  the  District  Court  February  3,  1913.    Denied. 

of  Scott  County,  in  that  state,  refusing  to  

•racate  a  decree  for  alimony  or  to  enjoin  .gx  pabte:     In  the  Matieb  of  Dan[#7# 

the  enforcement  of  such  decree.  chain,   Petitioner.      [No.  -,  OriginaL] 

^^  ""nJ^^oT^  ^^""Z^J^    ""^^  ^^^'  ^^  Motion  for  leave  to  file  petition  for  Writ 

W.  W.  7Z,  122  JS.  W.  8B».  ^f  Habeas  Corpus. 

Mr.  Benjamin  I.  Salinger  for  plaintiff  in  j^^g^  ^  ^  ^^^^^^  ^^  ^  ^  Houston 

•^  w""'  .   «   ^           ,      .  ,     ,  'or  petitioner. 

Mr.  I.  S.  Pepper  for  defendants  in  error.  Pebruary  3,  1913.    Denied. 

January   27,    1913.      Per   Curiam:     Dis- 
missed for  the  want  of  jurisdiction.   Waters-  

Pierce  Oil  Co.  v.  Texas,  212  U.  S.  112,  118,  ^^  ™»  Matteb  or  the  Petition  of  Wo- 

53  L.  ed.  431.  434,  29  Sup.  Ct.  Rep.  227;  "^^  Armstrong  to  strike  the  name  of 

MtCorquodale  v.  Texas,  211  U.  S.  432,  63  Fletcher  Dobyns  from  the  roll  of  attor- 

L.  ed.  269,  29  Sup.  Ct.  Rep.  146;   Farrell  °^y"-     t^o.  — ,  Original.] 

v.  O'Brien  (O'Callaghan  v.  O'Brien)  199  U.  Motion  for  leave  to  file  petition. 

S.  100,  101,  50  L.  ed.  107,  25  Sup.  Ct.  Rep.  ^^'-  William  Armstrong  for  petitioner. 

727;    Deming  v.   Carlisle  Packing   Co.  226  ^^Tch   3,    1913.     Denied. 

U.  8.  102,  ante,  140,  33  Sup.  Ct.  Rep.  80.  

Ex  Parte:    In  the  Mattok  of  Qoboon  R. 
McGeb,     Petitioner.      [No.     — ,     Origi- 
nal.] 

Gulf,    Colorado,    &    Santa    Fe    Railway  Habeas  corpus  —  to  test  sufficiency  of  in- 

CoMPANY,    Plaintiff   in    Error,   v.   J.   H.  dictment. 

Thorn.  [No.  134.]  Motion  for  leave  to  file  petition  for  a 
Error  to  state  court  —  review  —  non-  ^""^^  ^^  habeas  corpus  to  inquire  into  a  de- 
Federal  question  —  changed  condition.  tention  under  an  indictment  charging  im- 
In  Error  to  the  County  Court  of  Sabine  Personation  of  a  Federal  officer. 
Countv,  State  of  Texas,  to  review  a  judg-  }^/  l"^  ?A,o''''^S"'**  ''*'"  P^***^^^^'- 
ment 'awarding  an  attorney»s  fee  to  the  ,,  ^"^?  ^^  .V  L  ^,f  f*'^*^*^-  ^«°»«1- 
successful  plaintiff  in  an  action  to  recover  ^/  ?"^  ^ot^Jt^i^'  ^'/l^'  ®^*i  ^®  ^• 
from  a  carrier  on  account  of  injuries  to  a  ""^^^^^J  ^^52,  32  Sup.  Ct  Rep.  769,  and 
shipment  while  in  transit.  authorities  there  cited. 

Messrs.  A.  B.  Browne,  J.  W.  Terry,  A.  H.  ' 

Culwell,  Gardiner  Lathrop,  Alex.   Britton,  LoinsLANA  ft  Texas  Lumber  Company,  Pe- 

and  Evans  Browne  for  plaintiff  in  error.  titioner,  v.  C.  S.  Swift.     [No.  917.] 

No  appearance  for  defendant  in  error.  Petition  for  a  Writ  of  Certiorari  to  tbe 

January  27,  1913.     Per  Curiam:     Judg-  United  States  Circuit  Court  of  Appeals  for 

ment  reversed  with  costs,  and  cause  remand-  the  Fifth  Circuit. 

ed  for  further  proceedings,  upon  the  author-  Messrs.  L.  C.  Boyle  and  Joseph  S.  Brooks 

ity  of  Gulf,  C.  &  S.  F.  R.  Co.  v.  Dennis,  224  for  petitioner. 

U.  S.  503,  56  L.  ed.  860,  32  Sup.  Ct.  Rep.  Mr.  Cone  Johnson  for  T«s^TkAftxi^ 

642.  January  7SS,  V^\%.    \^\^v^ 

57  I/,  ed.  ^^^ 
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•77]*J.  B.  OLEiCBNTi  et  aL,  Petitionera,  v. 

Obobob  p.  Nobthbop  et  ml,,  Executori. 

[Na  926.] 

Petition  for  A  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

See  same  case  below,  115  C.  C.  A.  218, 
196  Fed.  262. 

Mr.  Alexander  Akerman  for  petitioners. 

Mr.  Arthur  H.  Codington  for  respond- 
ents. 

January  27,  1918.    Denied. 


M.  P.  Hall  et  al..  Petitioners,  t.  W.  A. 

Hmrr  et  aL    [No.  927.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit. 

See  same  case  below,  116  C.  C.  A.  882, 
195  Fed.  430. 

Mr.  Alexander  Akerman  for  petitioners. 

Messrs.  DuPont  Ouerrj  and  Thomas  S. 
Felder  for  respondents. 

January  27,  1913.    Denied. 


FiBEBALL  OaS  TaNK  ft  ILLUMDI ATINO  COM- 
PANY et  al.,  Petitioners,  v.  Commkboial 
AOBTTLBNE  CouPANT  et  al.     [No.  906.] 
Petition   for  Writ  of   Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit 
Mr.  Hugh  K.  Wagner  for  the  petitioners. 
No  appearance  for  respondents. 
February  3,  1913.     Granted. 


A.  D.  Howb  Maohinb  Coupant,  Petitioner, 

y.    COFFIEID    MoTOB    WASHBB    COUPAlfT. 

[No.  935.] 

Petition  for  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit. 

See  same  case  below,  117  C.  C.  A.  87, 
197  Fed.  541. 

Mr.  Conrad  H.  Syme  for  petitioner. 

Mr.  R.  J.  McCarty  for  respondent. 

February  8,  1913.    Denied. 


Joseph  F.  GurrET  et  al.,  Petitioners,  ▼. 

jAiCES  A.  Smith  et  al.  [No.  902] ;  and 
•7 8] 'Joseph  F.  Guftet  et  al.,  Petitioners, 

T.  SxTSAiTHAH  Smith  et  al.     [No.  903.] 

Petitions  for  Writs  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

Messrs.  Joseph  W.  Bailey,  J.  H.  Beal, 
Levy  Mayer,  and  J.  W.  Moses  for  petition- 
ers. 

Messrs.  J.  A.  Hindman,  John  W.  Kern, 

MJid  AbrMm  Bimmoun  for  respondents. 

febnuLTj  24,  1918.     QnDted. 
TOO 


Malleable   Ibon   Range   OompahTv   Peti- 
tioner, y.  Abthub  K.  Bbokwith.     [No. 
947.] 
Petition  for  a  Writ  of  Osrtlotfari  «o  tha 

United  SUtes  Circuit  Court  of  Appeals  for 

the  Seventh  Circuit. 
See  same  esse  below,  208  Fed.  46. 
Messrs.  Tbos.  A.  Banning  and  Artlnir  Lb 

Morsell  for  petitioner. 
Mr.  Fred  I<.  Chappell  for  respondoii. 
February  24,  1918.    Denied. 


Fbd  D.  Mat  et  al.,  Petitionen,  ▼•  Uhiid 

States.     [No.  967.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit 

See  same  case  below,  117  a  a  A.  420, 
199   Fed.  42. 

Messrs.  P.  H.  CuUen,  Thos.  T.  Fauntle- 
roy,  and  Shepard  Barclay  for  petitioners. 

The  Attorney  General  and  Mr.  Assistant 
Attorney  General  Harr  for  respondent. 

February  24,  1913.     Denied. 


MissouBi,    Kakbas,    k    TkxAS    Railwat 

CoMPAinr  OF  Texas  et  al..  Petitioners,  v. 

United  States.     [Na  942.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit 

Mr.  Cecil  H.  Smith  for  petitioners. 

No  opposition. 

March  3,  1918.    Granted. 


*Mabt  a.  Velah,  Petitioner,  v.  WiL-[«7t 
LiAM  J.  Dante,  Trustee.     [No.  956.] 
Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of  Colum- 
bia. 
See  same  case  below,  39  App.  D.  C.  872. 
Mr.  Wilton  J.  Lambert  for  petitioner. 
Messrs.  Edwin  C.  Brandenburg,  Garenoe 
A.  Brandenburg,  and  F.  Walter  Branden- 
burg for  respondent 
March  8,  1913.     Denied. 


Josephine   P.   MoGowan,  Executrix,  etc., 

et  al.,  Petitioners,  v.  Emily  E.  Pabisu, 

Executrix,  etc      [No.   961.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of  Colum- 
bia. 

See  same  case  below,  39  App.  D.  C.  184. 

Messrs.  Nathaniel  Wilson  and  J.  J.  Dar- 
lington for  petitioners. 

Messrs.  Leigh  Robinson  and  Holmes  Con- 
rad for  respondent. 

March  3,  1913.     Denied. 

%%1  II«  8. 
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ICEHORANDUH  0ASB8. 


J.  A.  Fdi4»B,  Petitioner,  ▼•  Kats  C.  Put- 
nam, Adminiitratrix,  ete.     [No.  908.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  Statea  Ckeait  Court  of  Appeal!  for 

tJie  Ninth  Cirenit. 

Mr.  Walter  D.  Mansfield  for  petitioner. 
•Mr.  Edward  M.  Cleary  for  respondent. 
March  8,  1013.    Granted. 


JtoAAO  B.  Walker,  Petitioner,  v.  Unitd 

States.     [No.  977.] 

Petition  for  a  Writ  of  Certiorari  to  the 
XJnited  States  Circuit  Court  of  Appeals 
^or  the  Fifth  Circuit. 

See  same  case  below,  201  Fed.  1023. 

Messrs.  Francis  M.  Etheridge,  Joseph 
3f.  McCormick,  and  Hannis  Taylor  for  pe- 
titioner. 

The  Attorney  General  and  the  Solicitor 
Oeneral  for  respondent. 

March  3,  1913.  Denied. 


680]*Thebe8a  L.  Lano  et  al.,  Petitioners, 
y.  Choctaw,  Ohxahoma,  ft  Gult  Raxl- 
BOAD  COUPANT  ct  al.    [No.  982.] 
P<>tition  for  a  Writ  of  Certiorari  to  the 

United    States    Circuit    Court   of    Appeals 

for  the  Eighth  Circuit. 
See  same  case  below,  117  C.  C.  A.  148, 

198  Fed.  38. 
Messrs.     Wm.  M.  Randolph  and  Wassell 

Randolph  for  petitioners. 
Mr.  Thos.  S.  Buzbee  for  respondents. 
March  10,  1913.     Denied. 


Mississippi  Vallet  Fuel  Cokpant  et  al.. 

Petitioners,  v.  Watson   Goal  Compant. 

[No.   988.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for   the   Seventh    Circuit. 

See  same  case  below,  202  Fed.  122. 

Mr.  Thos.   Wm.   White  for  petitioners. 

Messrs.  John  A.  Blevins,  Wm.  M.  Acton, 
and  J.  W.  Jamison  for  respondent. 

March  10,  1913.     Denied. 


United  States,  Petitioner,  v.  F.  W.  Whit- 
ridge,  Receiver,  etc.  [No.  983] ;  and 
United  States,  Petitioner,  v.  A.  H.  Jo- 
line  et  al.,  Receivers,  etc.  [No.  984]. 
Petition  for  Writs  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the    Second    Circuit. 

The  Attorney  General,  the  Solicitor  Gen- 
eral, and  Mr.  Wm.  C.  Herron  for  peti- 
tioner. 

Messrs.  Arthur  H.  Masten  and  Matthew 
C.  Fleming  for  respondents. 

March   10,   1913.     Granted. 
ft7  li.  ed. 


*RoBnT  H.  MoirrooM^4  Tmitee  iB[68l 
Bankruptcy  of  Maurice  G.  Bamueli,  Appel- 
lant, v.  Chablbi  a.  Bsad,  Trustee,  ete. 
[No.  278.] 
Appeal  from  the  United  States  Oireoii 

Court  of  Appeals  for  the  Fifth  Cirenit. 
Messrs.   Leon   Lauterstein   and   Jaekion 

H.  Ralston  for  appellant. 
No  appearance  for  appellee. 
January  16,  1913.    Dismissed  with  costs, 

on  motion  of  Mr.  E.  C.  Brandenburg,  la 

behalf  of  counsel  for  the  appeUaal 


AxKL  QnsTATBBON  et  aL,  Plaintiffs  hi  Sr- 
ror,  T.  Stat*  of  Iowa.  [No.  130.] 
In  Error  to  the  Supreme  Court  of  the 

State  of  Iowa. 
Mr.  Benjamin  L  Salinger  for  plaintiflii  In 

error. 

No  appearance  for  defendant  in  error* 
January  10,  1913.    Dismissed  with 

pursuant  to  the  Tenth  Rule. 


COUICEBOIAL     Lm     INSURANOI     OOMPAMT, 

Plaintiff   in   Error,   v.   People   or  ram 
State  or  Illiitois,  upon   Inpobication 
or  Geobgb  J.  Akbbosb.     [Na  226.] 
In  Error  to  the  Supreme  Court  of  the 

State  of  Illinois. 
See   same   case   below,   247    111.   98,   98 

N.  E.  90. 
Mr.  George  A.  Chritton  for  plaintiff  la 

error. 
Messrs.  Thomas  F.  Sheridan  and  George 

B.  Gillespie  for  defendant  in  error. 
January   20,   1918.     Dismissed,   without 

costs  to  either  par^,  per  stipulatiea  el 

oounseL 


GoicPAftiA  ra  Loa  Febbooabbilbs  db  Pobs- 

TO    Rico,    Plaintiff    in    Error,    v.    Kabl 

Rohbeb  et  al.     [No.  187.] 

*In  Error  to  the  District  Court  of[68S 
the  United  States  for  Porto  Rico. 

Mr.  Francis  H.  Dexter  lor  plaintiff  in 
error. 

The  Attorney  General  for  defendants  is 
error. 

January  21,  1918.  Dismissed  with  costs, 
pursuant  to  the  Tenth  Rule. 

t  Bankruptcy  of  Maurice  G.  Samuels  sug- 
eested,  and  Robert  H.  Montgomery,  trustee 
m  bankruptcy  of  Maurice  G.  Samuels,  sub- 
stituted January  16,  1913,  as  the  appel- 
lant herein. 


SUPREME  OOURT  OF  THE  UNITED  STATEa 


Oor.  Tkuc, 


R.  A.  Masks  at  al.,  Plaintiffs  in  Error«  t. 

&  A.  Davis  et  aL    [No.  778.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Kansaa. 

See  same  caM  below,  87  Kan.  790,  126 
Pae.  844. 

Mr.  Marlin  E.  Olmsted  and  Mr.  D.  R. 
Hite  for  plaintiffs  in  error. 

No  appearance  for  defendants  in  error. 

January  23,  1913.  Dismissed  with  costs, 
on  motion  of  Mr.  M.  £.  Olmsted  for  the 
plaintiff  in  error. 


OONOBEGAOldN    DK   LA    MI8I6N    DS    8AN    VI- 

GBNTB  DB  Paul,  Appellant,  v.  Fbanoisoo 

Retes   t   Mijabes   and   Banco  Espafiol 

Filipina     [Na  960.] 

Appeal  from  ths  Supreme  Court  of  the 
Philippine  Islands. 

Mr.  Evans  Browne  for  appellees. 

January  27,  1913.  Docketed  and  dis- 
missed with  costs,  on  motion  of  Mr.  Evans 
Browne  for  the  appellees. 


Cbitral  VsBicoifT  Railway  CoifPAmr,  Ap- 
pellant,  V.   John   W.   Redmond  et   al.. 
Constituting  the  Public  Service  Conmiis- 
sion  of  the  State  of  Vermont.    [Na  401.] 
Appeal   from  the  Circuit   Court  of  the 
United  States  for  the  District  of  Vermont. 
Messrs.   C.   W.   Witters   and   George   B. 
Young  for  appellant. 
No  appearance  for  appellees. 
January  29,  1913.    Dismissed  with  costs 
OB  motion  of  counsel  for  the  appellant,  and 
cause  remanded  to  the  District  Court  of 
the  United  SUtes  for  the  DUtrict  of  Ver- 
mont 


•8S]*Henst  8.  Ra>MOND  et  al.,  Appellants, 
T.  Paul  Alexandeb,  as  Trustee  in  Bank- 
ruptcy of  Bomn  ft  Company.    [No.  104.] 
Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Second  Circuit. 

8oe  same  case  below,  103  C.  C.  A.  440, 
180  Fed.  92. 

Messrs.  Herbert  A.  Heyn,  C.  E.  Thorn, 
and  Chas.  K.  Beekraan  for  appellants. 

Mr.    Frederick    C.    McLaughlin    for    ap- 
pellee. 
February  24  1918.    Dismissed  per  stipu- 


Louis  Cella,  Appellant,  v.  William  Hex- 
kbl,  United  States  Marshal,  etc.,  et  al. 
[No.  700];  Angelo  Coxa,  Appellant,  v. 
William  Henkel,  United  SUtes  Mar- 
shal, etc.,  et  al.  [No.  701] ;  and  Samuel 
Adleb,  Appellant,  v.  William  Henkel, 
United  SUtes  Marshal,  etc,  et  aL  [No. 
702.] 
Appeals  from  the  District  Court  of  the 

United  SUtes  for  the  Southern  District  of 

New  York. 

Messrs.    A.    S.    Worthington,    Chas.    L. 

Frailey,  and  Howard  Taylor  for  appellanU 
The  Attorney  General  for  appellee. 
February  24,  1913.    Dismissed  with  costs, 

on  motion  of  counsel  for  the  appellanU. 


Dan  Shaw,  Plaintiff  in  Error,  v.  Citt  of 

Atlanta.     [No.   770.] 

In  Error  to  the  Court  of  Appeals  of  th^ 
StaU  of  Georgia. 

Mr.  Chas.  T.  Hopkins  for  plaintiff  in 
error. 

No  appearance  for  defendant  in  error. 

February  24,  1913.  Dismissed  with  oosU, 
on  motion  of  counsel  for  the  plaintiff  lo 
error. 


United   States,    Appellant,    v.   Tebmixal 

Railboad  Association  of  St.  Louis  et 

al.     [No.  840.] 

*  Appeal  from  the  District  Court  of  [08  4 
the  United  SUtes  for  the  Eastern  District  ol 
Missouri. 

The  Attorney  General  for  appellant. 

No  appearance  for  appellees. 

February  26,  1913.  Dismissed,  on  motion 
of  Mr.  Solicitor  General  Bullitt  for  appel- 
lant 


Umeno  Shioematsu,  Appellant,  v.  H.  Hace- 
FELD  k  Company,  Limited.    [No.  160.] 
Appeal  from  the  District  Court  of  the 

United  SUtes  for  the  Territory  of  Hawaii. 
Mr.  John  W.  Cathcart  for  appellant. 
Mr.  Frank  E.  Thompson  and  Mr.  Chas. 

F.  demons  for  appellee. 
February  27,  1913.    Dismissed  with  costs, 

pursuant  to  ths  Tenth  Rule. 


Joseph  Atwates,  Plaintiff  in  Error,  v.  W. 

T.  Hassctt,  Judge,  et  al.     [No.  173.] 

In  Error  to  the  Supreme  Court  of  the 
SUU  of  Oklahoma. 

Mr.  John  Devereux  for  plaintiff  in  error. 

No  appearance  for  defend anU  in  error. 

March    3,    1913.     Dismissed    with   coeU, 
pursuant  to  the  Tenth  Rule. 

SS7  U.  8. 
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684,  685 


Fbdbuok  M.  Hubbell  et  al.,  at  Truateea, 

etc.,   Plaintiffs   in   Error,  v.  Lafatstr 

HxMiJfS.     [No.  174.] 

Im  Error  to  tho  Supreme  Court  of  the 
State  of  Iowa. 

Mestrs.  Alonzo  0.  Parker  and  Will  E. 
Johnaton  for  plaintiffa  in  error. 

Ko  appearanoe  for  defendant  in  error. 

Mareh  8,  1918.  Diamiaaed  with  ooata, 
puraiiaBi  to  tlM  Tenth  Bnla. 


PjKBmx  KnxmirG  Wobks,  Appellaiit»  t« 
Nathan  J.  Rich  et  al.,  aa  N.  J.  Rieh  k 
Company.     [No.  761.] 
•85]     ^Appeal  from  the  District  Court  of 
the  United  SUtes  for  the  Northern  District 
of  Ohio. 
Mr.  Chaa.  F.  Fawaett  for  appellant 
Mr.  Albert  Lynn  Lawrence  for  appellees, 
liarch  8^  1018.    Diamiaaed  per  stipula- 
tion. 
5f  U 


RiWKK  Maisen,  oZtoa  Riwke  Maisch,  Ap- 
pellant, V.  Louis  T.  Wns,  United  Statea 
Commissioner  of  Immigration,  etc.,  et 
al.     [No.  224.] 

Appeal  from  the  District  Court  of  tha 
United  States  for  the  District  of  Mary- 
land. 

Messrs.     Eugene  O'Dunne  and  Thoa.  J. 
Mason  for  appellant. 
No  appearance  for  appellees. 
March   6,   1913.     Dismissed  with  ooati^ 
on  motion  of  counsel  for  the  appellant. 


Pullman  Company,  Plaintiff  in  Error,  t. 

Ellswobth  C.   Isvins,  Receiver,  et  aL 

[No.  220.] 

In  Error  to  the  Suprone  Court  of  the 
State  of  Ohio. 

Messrs.  Wm.  B.  Sanders,  Andrew  Squire, 
F.  B.  Daniels,  and  Harold  T.  Clark  for 
plaintiff  in  error. 

Messrs.  Fred  C.  Rector,  Gilbert  H.  Stew- 
art, Gilbert  H.  Stewart,  Jr.,  and  T.  E. 
Powell  for  defendant  in  error. 

March  10,  1918.    Dismissed  par  atipula- 
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THE  DECISIONS 


Supreme  Court  of  the  United  States 


AT 


OOTOBEE  TEEM,  1912. 


1  ]  •  ABILENE  NATIONAL  BANK  OF  ABI- 
LENE  €t  al.,  Appts., 
▼. 
JOSEPH  N.  DOLLEY,   m  Bank  Commis- 
sioner of  the  State  of  Kanaaa,  and  Mark 
Tulley,  as  State  Treasurer  of  the  State 
of  Kansas. 

(See  8.  G.  Reporter's  ed.  1-5.) 

National  tenka  —  discrimination  by 
state. 

1.  National  banks  are  not  unconstitution- 
ally discriminated  against  by  the  Kansas 
bank  depositors'  guaranty  law  of  March  0, 
1900,  because  it  may  maice  the  state  banks 
more  attractive  to  the  public  than  national 
banks,  which  cannot  avail  themselves  of  the 
scheme  and  remain  national  banks. 

[For  other  cases,  see  Banks,  IV.  c,  in  Digest 
Sup.    Ct.   1908.] 

Constitutional  law  —  due  process  of 
law  ^  Impairing  contract  obliga- 
tions «  discrimination  against  na- 
tional banks. 

2.  National  banks  cannot  claim  that,  as 
to  dealings  after  the  Kansas  bank  deposit- 
ors' guaranty  law  of  March  6,  1909,  went 
into  effect,  toe  obligation  of  their  contracts 
was  impaired,  and  their  property  taken 
without  due  process  of  law,  because,  as 
creditors,  they  do  not  share  equally  with 
depositors  under  that  statute  in  the  as- 
sets of  an  insolvent  state  bank. 

[For  other  cases,  see  ConstitutlODal  Law,  IV. 
a,  6;  IV.  g,  2,  in  Digest  Sap.  Ct.  1908.] 

[No.  175.] 

Submitted  March  5,  1918.     Decided  March 

17,  1913. 

Non. — On  the  constitutional  i^  of  bank 
guaranty  laws — see  note  to  the  decision  of 
the  circuit  court  of  appeals  in  this  case,  as 
reported  in  S2  LJELA.(NJ3.)  1062. 


§f  Is. 


APPEAL  from  tha  Circuit  Court  of  tbi 
United  SUtes  for  the  District  of  Kan- 
sas to  review  a  decree  dismissing  the  bill 
in  a  suit  to  restrain  the  enforcement  of  the 
Kansas  bank  depositors'  guaranty  law.  Af< 
firmed. 
The  facts  are  stated  in  the  opinion. 

Messrs.  John  Lee  Webster,  B«  P.  Wa|p- 
gener,  Chester  I.  Long,  and  J.  W.  GMeed 

submitted  the  cause  for  appellants.  Mr, 
John  L.  Hunt  was  on  the  brief: 

The  Kansas  bank  depositors'  guaranty  aei 
discriminates  against  national  banks  as  In 
strumentalities  of  the  public  service,  aik 
destroys  their  business  and  success  and  clB< 
ciency. 

Farmers'  k  M.  Nat.  Bank  v.  Dearing,  9] 
U.  S.  29-33,  23  L.  ed.  196-198;  MercantiU 
Nat  Bank  v.  New  York,  121  U.  S.  138-155 
30  L.  ed.  895-901,  7  Sup.  CI  Rep.  826;  Vai 
Allen  V.  Assessors  (Churchill  v.  Utica)  I 
Wall.  673,  18  L.  ed.  229. 

The  Kansas  statute  gives  the  preference  t< 
private  depositors  in  state  banks  to  the  ex< 
elusion  of  national  banks  as  creditors,  anc 
results  in  unequal  distribution  of  the  asseti 
of  an  insolvent  state  bank,  to  the  disad 
vantage  of  national  banks. 

Davis  V.  Elmira  Sav.  Bank,  161  U.  8.  275- 
283,  40  U  ed.  700-701,  16  Sup.  Ct  Rep.  502 

The  Kansas  statute  was  intended  to,  an< 
does,:  injuriously  affect  and  unlawfully  dis 
criminate  against  national  banka 

Davis  V.  Elmira  Sav.  Bank,  161  U.  S 
275,  40  L.  ed.  700,  16  Sup.  Ct  Rep.  502 
Western  U.  Teleg.  Co.  v.  Kansas,  216  U.  S 
1,  54  L.  ed.  355^  30  Sup.  Ct  Rep.  190. 

The  law  will  presume  that  tha  Uj^^Vi^ 
knew  uatiouaX  \kax^  w>a\\  'MsX  %rr«^  ^ 
guariAty  pio^\iaQ(Da,  aa^^  >2ba.\^^^V*s^ 
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intended  to  discriminate  against  them,  and 
to  induce  them  to  reorganize  as  state  banks. 

Henderson  v.  New  York  (Henderson  ▼. 
Wickham)  02  U.  S.  269,  23  L.  ed.  543; 
Easton  ▼.  Iowa,  188  U.  8.  220-238,  47  L.  ed. 
452-459,  23  Sup.  Ct.  Rep.  288, 12  Am.  Grim. 
Rep.  122;  Mugler  v.  Kansas,  123  U.  8.  623- 
661,  31  L.  ed.  205-210,  8  Sup.  Ct.  Rep.  273; 
MinnesoU  v.  Barber,  136  U.  S.  313-319,  84 
L.  ed.  455-457,  3  Inters.  Com.  Rep.  186,  10 
Sup.  Ct  Rep.  862;  Galveston,  H.  ft  a  A.  R. 
Co.  y.  Texas,  210  U.  S.  217-227,  62  L.  ed. 
1031-1087,  28  Sup.  Ct.  Rep.  688;  Crutcher  ▼. 
Kentucky,  141  U.  S.  47,  35  L.  ed.  649,  11 
Sup.  Ct  Rep.  851 ;  Western  U.  Teleg.  Co.  v. 
Kansas,  216  U.  S.  1,  54  L.  ed.  355,  30  Sup. 
Ct  Rep.  190;  Bailey  v.  People,  190  111.  36, 
54  L.RjiL.  838,  83  Am.  St  Rep.  116,  60  N.  £. 
98. 

National  banks,  by  reason  of  the  effect  of 
the  guaranty  act  upon  them,  have  a  right  to 
challenge  iia  constitutionality. 

Chicago  v.  Collins,  175  III  445,  49  L.R.A. 
408,  67  Am.  St  Rep.  224,  51  N.  E.  907; 
Hutchinson  ▼.  Beckham,  55  C.  C.  A.  333, 
118  Fed.  899;  Old  Colony  Trust  Co.  ▼.  At- 
lanta, 83  Fed.  39,  32  C.  C.  A.  125,  59  U.  S. 
App.  230,  88  Fed.  859 ;  Cicero  Lumber  Co.  ▼. 
Cicero,  176  111.  1,  42  L.R.A.  696,  68  Am.  St 
Rep.  155,  51  N.  E.  758;  Merchants'  Ezch.  v. 
Knott,  212  Mo.  616,  111  S.  W.  565. 

Hie  features  of  the  bank  guaranty  law 
which  make  it  obnoxious  to  national  banks 
are  so  connected  with  other  sections  of'  the 
act  as  to  make  this  statute  unconstitu- 
tionaL 

Employers'  Liability  Cases  (Howard  ▼. 
Ulinols  C.  R.  Co.)  207  U.  S.  463-601,  62  L. 
ed.  297-309,  28  Sup.  Ct  Rep.  141;  Hlinois 
C.  R.  Co.  V.  McKendree,  203  U.  S.  514,  61 
L.  ed.  298,  27  Sup.  Ct.  Rep.  163;  Trade- 
Mark  Case,  100  U.  S.  82,  26  L.  ed.  550; 
Baldwin  ▼.  Franks,  120  U.  S.  678-686,  80  L. 
ed.  766-768,  7  Sup.  Ct  Rep.  656,  763 ;  War- 
ren T.  Charlestown,  2  Gray,  84;  Western  U. 
Teleg.  Co.  v.  Austin,  67  Kan.  208,  72  Pae. 
860. 

Mr.  Jolm  8.  Dawson,  Attorney  General 
of  Kansas,  and  Mr.  F.  S.  Jackson,  sub- 
mitted the  cause  for  appellees.  Mr.  G.  H. 
Buckman  was  on  the  brief: 

Complainants  do  not  show  an  interest, 
the  nature  of  which  entitles  them  to  ques- 
tion the  constitutionality  of  the  statute  at- 
tacked by  them. 

Marbury  ▼.  liadison,  1  Cranch,  187,  2  L. 
ed.  60 ;  8  Qyc  787 ;  State  ▼.  Smiley,  66  Kan. 
240,  67  IxRJl.  903,  69  Pac  199;  Smiley  ▼. 
Kaasaa,  196  U.  S.  447,  49  L.  ed.  646,  26 
Sup.  Ct  Rep.  289;  Clark  ?.  Kansas  City, 
J  re  V,  S.  114,  44  L.  ed.  392, 20  Sup.  Ct  Rep. 
284;  AJbrnDV  Ommty  r.  SUnltj,  106  U.  8. 
305,a6L.§d.  lOH;  Pittitani^  C  a  4  8t 


L.  R.  Co.  y.  Montgomery,  162  Ind.  1,  ft 
L.R.A.  875,  71  Am.  St  Rep.  301,  49  N.  X. 
582;  Tyler  ▼.  Registration  Ct  Judges,  17f 
U.  S.  406,  46  L.  ed.  262,  21  Sup.  Ct  Bi^ 
206;  National  Bank  v.  Baltimore,  40  C.  a 
A.  254,  100  Fed.  29;  Easton  v.  Iowa,  18S 
U.  S.  234,  47  L.  ed.  468,  28  Sup.  Ct  B^ 
288,  12  Am.  Crim.  Rep.  522;  Com.  t.  Mer- 
chants  k  Mfrs.  Nat  Bank,  168  Pa.  809,  81 
Atl.  1066;  Hamilton  v.  Vicksburg,  S.  k  P. 
R.  Co.  119  U.  S.  280,  30  U  ed.  398,  7  Sup. 
Ct.  Rep.  206;  Turpin  v.  Lemon,  187  U.  8. 
51,  47  L.  ed.  70,  23  Sup.  Ct  Rep.  20. 

The  real  question  involved  in  this  caao  it 
the  question  whether  or  not  a  state  has  tiM 
right  to  pass  a  law  controlling  its  own  eor> 
porate  creatures. 

Dolley  V.  Abilene  Nat  Bank,  32  LJLA. 
(N.S.)  1066,  102  C.  C.  A.  607,  179  Fed. 
463;  Assaria  SUte  Bank  v.  Dolley,  219  U. 
S.  121,  55  L.  ed.  123,  31  Sup.  Ct  Rep.  189; 
Heath  k  M.  Mfg.  Co.  t.  Worst,  207  U.  a 
354,  62  L.  ed.  243,  28  Sup.  Ct  Rqp.  114; 
Ozan  Lumber  Co.  ▼.  Union  County  Nat 
Bank,  207  U.  S.  256,  62  L.  ed.  197,  28  Sup. 
Ct.  Rep.  89;  People  ex  rel.  Atty.  Gen.  t. 
Naglee,  1  Cal.  232,  62  Am.  Deo.  312;  At- 
chison, T.  ft  S.  F.  R.  Co.  v.  Matthews,  174 
U.  S.  106,  43  L.  ed.  913,  19  Sup.  Ct  Bi^ 
609;  Orient  Ins.  Co.  v.  Daggs,  172  U.  8. 
562,  43  L.  ed.  664,  19  Sup.  Ct  Rep.  281; 
Fidelity  Mut  Life  Asso.  v.  Mettler,  186  U. 
S.  325,  46  L.  ed.  932,  22  Sup.  Ct  Rep.  662. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion  of  the  court: 

This  is  a  bill  to  restrain  the  puttiqg  lato 
operation  of  the  Kansas  bank  depositonf 
guaranty  act,  and  to  have  it  declared  «■• 
constitutional.  *It  seems  to  have  been  [4 
filed  at  about  the  same  time  as  the  bill  in 
Assaria  State  Bank  v.  Dolley,  219  U.  8. 121, 
55  L.  ed.  123,  31  Sup.  Ct  Rep.  189,  in  whkb 
case  the  law  was  upheld.  The  main  diffar- 
enoe  between  the  two  suits  is  thai  tha 
other  was  brought  by  state  banks,  and  tliis 
by  national  banks.  The  circuit  eomt  of 
appeals  held  the  bill  bad  on  demurrar  (8t 
L.R.A.(N.S.)  1065,  102  C.  C.  A.  607,  179 
Fed.  461) ;  and  it  was  dismissed.  A  writ 
of  certiorari  was  denied  by  this  court  818 
U.  S.  673,  64  L.  ed.  1205,  31  Sup.  Ct  Bi^ 
223.  In  view  of  the  decisions  in  210  U. 
S.  and  in  this  case  below,  we  shall  add 
comparatively  few  words. 

The  ground  peculiar  to  this  case  ia  an 
alleged  discrimination  against  national 
banks.  Allegations  in  the  bill  as  to  tha 
purpose  and  intent  of  the  statute,  of  eoaraa» 
are  immaterial.  They  introduce  no  now 
facts,  and  leave  the  question  as  it  wooM 
be  without  them ;  namely,  whether  aojtU^f 
can  be  discerned  in  the  terms  or  effeet  of 
tha  %A  tbil  \]dTVii«ss  tha  plainUffs*  oon- 
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■UtaUoBal  rif  hti.  A  good  deal  of  the  argu- 
Bcnt  inrmi  to  be  that  the  statute  will  make 
■tate  banks  lo  attraetifv  to  the  public  that 
the  national  banks  will  suffer.  It  is  replied 
that  esperienoe  has  not  justified  the  proph- 
eqr*  But  even  if  it  had,  there  is  nothing 
to  hinder  the  states  from  permitting  a  com- 
peting business  and  doing  what  Kansas 
has  done  with  intent  to  make  it  popular  and 
safe.  The  national  banks  are  free  to  come 
into  the  scheme.  The  suggestion  that  thej 
could  not  come  in  and  remain  national 
kianlcs  is  sfanply  a  statement  of  the  situa- 
tion of  all  competitors.  They  cannot  re- 
tain the  adTantages  of  their  adverse  situa- 
tion and  share  those  of  the  parties  with 
whom  th^  contend.  The  statutes  of  the 
United  States  when  th^  do  not  attempt 
to  prohibit  competition  with  national  banks 
do  not  forbid  competitors  to  succeed. 

The  specific  discrimination  pointed  out 
is  that,  under  the  Kansas  statutes,  the 
national  banks  do  not  share  equally  with 
depositors  in  the  assets  of  an  insolvent 
state  bank.  The  bill  alleges  that  the  plain- 
5]  tiffs  necessarily  have  *and  make  deposits 
with  state  banks,  and  that  banks  neces- 
sarily borrow  mon^  from  other  banks  and 
rediscount  paper  in  other  banks,  and  that 
the  obligation  of  their  contracts  will  be 
impaired  and  they  will  be  deprived  of  the 
property  without  due  process  of  law,  con- 
trary to  article  1,  |  10,  and  the  14th  Amend- 
ment of  the  Constitution.  The  section  of 
the  statute  specified  as  having  this  effect 
is  I  4,  which  contemplates  the  primary 
application  of  the  assets  of  the  bank  and 
the  double  liability  of  stockholders  to  de- 
positors. It  is  reified  that  the  word  "de- 
positors" obviously  was  used  by  mistake  for 
"creditors,"  and  that  the  statute  was  amend- 
ed by  substituting  the  latter  word  in  1911. 
Chap.  62, 1  1.  But,  further,  the  language  of 
the  bill  and  the  argument  show  that  the 
complaint  refers  to  future  transactions,  not 
to  past.  There  is  nothing  sufficient  to 
raise  6  question  as  to  dealings  before  the 
law  went  into  effect  Contracts  made  after 
the  law  was  in  force,  of  course,  are  made 
subject  to  it,  and  impose  only  such  obliga- 
tions and  create  only  such  property  as  the 
law  permits.  Denny  v.  Bennett,  128  U. 
S.  489,  494,  82  L.  ed.  491,  9  Sup.  Ct.  Rep. 
134;  Croes  Lake  Shooting  ft  fishing  Club 
V.  Louisiana,  224  U.  S.  632,  638,  639,  56 
L.  ed.  924,  927,  928,  32  Sup.  Ct  Bep.  677. 

The  greater  part  of  the  bill  is  taken  up 
with  objections  to  the  scheme  of  the 
statute,  in  which  the  plaintiffs  have  no 
concern,  and  that  have  been  disposed  of 
by  the  former  decision  of  this  court  upon 
the  Kansas  act  There  is  nothing  in  it  that 
calls  for  further  remark. 

Decree  aflnaad 


^UNITED  STATES  EX  BEL.  HEBMAN[6 
KNIOHT,  Plff.  in  Err., 

V. 

FRANKLIN  K.  LANE,t  Secretary  of  tha 

Interior. 

(See  S.  C.  Beporter's  ed.  6-18.) 

Mandamna  —  to  control  olBolal  diaoro* 

tlon. 

The  decision  of  the  Secretary  of  the  In- 
terior revoking  his  nrior  approval  of  a  pro> 
posed  adjustment  of  a  contest  over  a  Chero- 
kee allotment,  whereby,  for  a  monetary  con- 
sideration, the  selection  on  behaif  of  a 
minor,  being  first  in  point  of  time,  was  to 
be  withdrawn,  will  not  be  revised  by  man- 
damus where  such  revocation  was  made 
after  a  hearing,  and  in  the  exercise  of  a 

i'udgment  and  discretion  confided  to  him 
ly  the  act  of  July  1,  1902  (32  SUt  at  L. 
716,  chap.  1876),  and  within  the  thirty 
days  which  the  departmental  regulations  al- 
lowed for  rehearing,  and  before  title  bad 
gassed  under  the  act  of  April  26,  1906  (84 
Ut  at  L.  137,  chap.  1876),  f  6>  which 
required  that  patent  snould  first  be  recorded 
in  the  office  of  the  Commissioner  of  the  Five 
Civilized  Tribes. 

[For   other   cases,    see   Hsndamas,   XL   4.  4 
in  Digest  Bap.  Ct.  1008.] 

[No.  163.] 

Argued    liarch   6    and    6,    1918.    Deeided 
March  17,  1918. 

IN  EBBOB  to  the  Court  of  Appeals  of  the 
District  of  Columbia  to  review  a  Judg- 
ment which  affirmed  a  judgment  of  the  Su- 
preme Court  of  the  District,  refusing  a 
writ  of  mandamus  to  require  the  Secretary 
of  the  Interior  to  issue  a  land  patent  Af- 
firmed. 
See  same  case  below,  86  App.  D.  C.  429. 
The  facts  are  stated  in  the  opinion. 

Mr.  Frederio  D.  MoKenney  argued  the 
cause,  and,  with  Messrs.  James  W.  Zevely, 

tSuggestion  of  resignation  of  Bichard  A. 
Ballinffer,  and  motion  to  substitute  Walter 
L.  Fisner  as  the  party  defendant  in  error 
herein,  granted  on  motion  of  Mr.  Frederic 
D.  McKenney  for  the  plaintiff  in  error  on 
April  3,  1911. 

Betirement  of  Walter  L  Fisher  as  Seo- 
retanr  of  the  Interior  suggested,  and  Frank- 
lin K.  Lane,  his  successor  in  office,  substi- 
tuted March  6,  1913,  as  the  party  defend- 
ant in  error  herein. 

Note. — ^As  to  when  mandamus  is  the 
proper  remedy — see  notes  to  United  States 
ex  reL  International  Contracting  Co.  v.  La- 
mont,  89  U  ed.  U.  S.  160;  M'Quny  v.  Silli- 
man,  4  L.  ed.  U.  S.  268;  Fleming  v.  Guthrie, 
3  L.B.A.  64;  Bumsville  Turnp.  Co.  v.  State, 
3  LJLA.  266;  SUte  ex  rel.  ObaxUa^x»L^ ^. % 
C.  E.  Co.  ^.  V?Yi\Ua\^fA,  ^  \^:Bl^  TV\\  « 
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Jamet   H.   OiTens,    and    Richard   William  i 
BtouiZy  filed  a  brief  for  plaintiff  in  error: 

The  Secretary  of  the  Interior  had  but  the 
ministerial  power  and  duty  of  effecting  the 
recordation  and  delivery  of  the  patent, — a ) 
duty  which,  within  all  the  definitions,  can 
b«  enforced  by  the  writ  of  mandamus. 

Ballinger  v.  United  States,  216  U.  S.  240, 
64  K  ed.  464,  30  Sup.  Ct.  Rep.  338 ;  Knight 
w.  United  Land  Asso.  142  U.  S.  161,  35  L. 
ed.  074,  12  Sup.  Ct.  Rep.  268;  Garfield  v. 
United  SUtes,  211  U.  S.  249,  262,  63  L.  ed. 
168,  174,  29  Sup.  Ct.  Rep.  62;  Roberts  v. 
United  SUtes,  176  U.  S.  221,  44  L.  ed. 
443,  20  Sup.  Ct.  Rep.  376;  Noble  v.  Union 
River  Logging  R.  Co.  147  U.  S.  165,  37  L. 
ed.  123,  13  Sup.  Ct.  Rep.  271;  Frasher  v. 
O'Connor,  116  U.  S.  112,  29  L.  ed.  314,  6 
Sup.  Ct.  Rep.  1141;  Butterworth  v.  United 
SUtes,  112  U.  S.  50,  28  L.  ed.  656,  6  Sup. 
Ct  Rep.  26;  United  SUtes  v.  Schurz,  102 
U.  &  378,  26  L.  ed.  167;  Barney  v.  Dolph, 
97  U.  &  662,  24  L.  ed.  1063. 

Heurs.  Frederic  D.  McKenney,  John 
Spalding  Flannery,  William  Hitz,  James  W. 
Zevely,  James  M.  Givens,  and  Edgar  Smith 
filed  a  brief  for  plaintiff  in  error  in  opposi- 
tion to  a  motion  to  dismiss  or  affirm. 

AsaisUnt  Attorney  General  Cobb  argued 
tha  cause,  and,  with  Solicitor  General  Bul- 
litt, filed  a  brief  for  defendant  in  error: 

Congress  has  conferred  upon  the  Secre- 
tary of  the  Interior  full  and  exclusive  juris- 
diction in  the  allotment  of  lands  among  the 
qualified  members  of  the  Five  Civilised 
Tribea.  The  exercise  of  this  duty  and  juris- 
diction involves  the  exercise  of  judgment 
and  discretion.  A  decision  of  an  executive 
officer,  made  in  the  discharge  of  a  duty  im- 
posed by  such  laws,  and  involving  the  exer- 
cise of  judgment  and  discretion,  may  not 
be  reviewed  by  mandamus,  nor  can  he  be 
compelled  by  that  means  to  retract  his  de- 
cision so  made,  and  to  give  effect  to  an- 
other, not  his  own,  and  having  his  approval. 

United  SUtes  ex  rel.  Ness  v.  Fisher,  223 
U.  S.  683,  66  L.  ed.  610,  32  Sup.  Ct.  Rep. 
356;  United  SUtes  ex  rel.  West  v.  Hitch- 
cock, 206  U.  S.  80,  86,  86,  61  L.  ed.  718,  721, 
722,  27  Sup.  Ct  Rep.  423;  Ballinger  v. 
United  SUtes,  216  U.  S.  240,  54  L.  ed.  464, 
30  Sup.  Ct  Rep.  338. 

Tba  United  States  has  a  reversionary  in- 
terest in  the  lands  of  the  Cherokees.  While 
this  titla  remains  in  the  United  SUtes  and 
tha  proceedings  tor  acquiring  it  are  still 
im  fien,  {he  oonrU  are  without  power  by 
maadamiis  or  otherwise  to  control  the  judg- 
ment and  discretion  of  the  SecreUry  of  the 
Interior  in  respect  of  the  disposition  of  such 
Jkadf  amder  tibo  pnblio  land  Uwa. 
ri0 


Heckman  v.  United  SUtes,  224  U.  S.  418» 
435,  56  L.  ed.  820,  829,  32  Sup.  Ct  Rep.  424} 
United  States  v.  Schurz,  102  U.  S.  378,  396, 
26  L.  ed.  167,  171;  Knight  v.  United  Land 
Asso.  142  U.  S.  161,  35  L.  ed.  974,  12  Sup. 
Ct.  Rep.  258;  Brown  v.  Hitchcock,  173  U. 
S.  473,  476-478,  43  L.  ed.  772-774,  19  Sup. 
Ct.  Rep.  486;  United  SUtes  ex  rel.  River- 
side Oil  Co.  T.  Hitchcock,  190  U.  S.  316,  49 
L.  ed.  1074,  23  Sup.  Ct.  Rep.  698;  Oregon 
V.  Hitchcock,  202  U.  S.  60,  60  L.  ed.  936,  26 
Sup.  Ct.  Rep.  668;  Naganab  v.  Hitchcock, 
202  U.  S.  473,  60  L.  ed.  1113,  26  Sup.  Ct 
Rep.  667. 

Former  Solicitor  General  Lehmann  and 
AssisUnt  Attorney  General  Lawler  filed  a 
brief  for  defendant  in  error  in  support  of  a 
motion  to  dismiss  or  affirm. 

Mr.  Justice  Van  Devanter  delivered  the 
opinion  of  the  court: 

This  writ  of  error  brings  up  for  review 
a  judgment  of  the  court  of  appeals  of  the 
District  of  Columbia  (36  App.  D.  C.  429), 
affirming  a  judgment  of  the  supreme  court 
of  the  District,  refusing  a  writ  of  man- 
damus commanding  the  Secretary  of  the 
Interior  to  deliver  to  the  relator  a  patent 
for  a  tract  of  land  claimed  by  the  latUr  as 
a  Cherokee  allotment.  The  facU  upon 
which  the  decision  must  turn  are  these: 

On  August  21,  1907,  a  parcel  of  allotUble 
land  containing  50  acres,  in  the  Cherokee 
Nation,  was  selected  as  an  allotment  for 
Eva  Waters,  a  minor  Cherokee  child  bo- 
longing  to  the  class  whose  rights  to  partiei- 
paU  in  the  distribution  and  allotment  of 
the  tribal  funds  and  lands  were  sustained 
in  the  recent  decision  in  Gritts  v.  Fiaher^ 
224  U.  S.  640,  56  L.  ed.  928,  32  Sup.  Ct 
Rep.  580.  A  week  later  William  Twist  and 
the  relator  Herman  Knight,  enrolled  Chero- 
kees, respectively  selected  the  westerly  20 
acres  and  the  easterly  30  acres  of  the  same 
*  tract  as  allotmenU  for  themselves,  and[t 
in  furtherance  of  their  selections  instituted 
contesU  against  that  of  Eva  Waters.  A 
hearing  on  Twist's  contest  resulted  in  a 
decision  in  his  favor  by  the  Commissioner 
to  the  Five  Civilized  Tribes.  On  an  appeal 
to  the  Commissioner  of  Indian  Affairs  that 
decision  was  reversed,  and  a  further  appeal 
carried  the  contest  before  the  Secretary  of 
the  Interior.  Knight's  contest  was  held  in 
abeyance,  before  the  Commissioner  to  the 
Five  Civilir^d  Tribes,  awaiting  the  outcome 
of  Twist's.  In  this  situation  negotiations 
were  had  between  representatives  of  Twiat 
and  Knight  and  the  parenU  of  Eva  WaUrs, 
acting  in  her  behalf,  looking  to  a  with- 
drawal of  her  selection,  subject  to  the  ap- 
proval of  the  SecreUry  of  the  Interior,  in 
order  that  there  might  be  no  obsUcle  to  the 
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•nowance  of  the  later  selections  of  Twist 
and  Knight.  The  negotiations  resulted  in 
an  application  to  the  Secretary  for  permis* 
gion  to  effect  such  an  adjustment  of  the  two 
contests  on  the  payment,  for  the  use  of 
the  minor,  of  an  adequate  consideration 
for  her  potential  interest  in  the  land.  After 
a  hearing  on  this  application,  the  Secre- 
tary, on  May  10,  1909,  rendered  a  decision 
approving  the  proposed  adjustment  on  con- 
dition that  there  be  paid,  for  the  use  of 
the  minor,  $10,000  for  her  claim  to  the 
20  acres  in  Twist's  contest,  and  $16,000  for 
her  claim  to  the  30  acres  in  Knight's.  The 
Secretary  then  sent  to  the  Commissioner 
to  the  Five  Civilized  Tribes  the  following 
telegram:  "Lands  in  l>¥ist  and  Knight 
eases  against  Waters  will  be  awarded  to 
Twist  and  Knight,  respectively,  upon  pay- 
ment of  $25,000  for  use  of  minor  Waters. 
Contestants  given  including  15th  to  make 
payment.  .  .  .  Prepare  deeds  to  re- 
spective contestants  and  have  them  exe- 
cuted and  forwarded  here  for  approval. 
Report  promptly  by  wire."  Within  the 
time  named  the  $25,000  was  paid  to  the 
Commissioner,  for  the  use  of  the  minor, 
and  thereupon  patents  to  Twist  and  Knight 
10] were  executed  by  the  principal  chief  *of 
the  Cherokee  Nation  and  were  forwarded  by 
the  Commissioner  to  the  Secretary  for  his 
approval. 

Under  the  regulations  governing  the  in- 
stitution and  disposition  of  contests  over 
allotments  a  party  was  accorded  thirty 
days  after  a  decision  by  the  Secretary  with- 
in which  to  apply  for  a  rehearing.  Within 
this  period  the  parents  of  Eva  Waters,  act- 
ing in  her  behalf,  applied  to  the  Secretary 
for  a  rehearing  of  the  matter  covered  by 
his  decision  of  May  10,  1909,  it  being  as- 
serted in  that  connection  that  her  potential 
interest  was  worth  much  more  than  the 
sum  named  in  the  decision,  and  that  her 
parents'  consent  to  the  adjustment  had 
been  grounded  on  inaccurate  and  mislead- 
ing information.  The  application  was  en- 
tertained, and,  after  a  hearing  thereon  in 
which  Twist  and  Knight  participated,  the 
Secretary  rendered  a  further  decision  vacat- 
ing the  former  one,  and  disapproving  the 
proposed  adjustment,  on  the  ground  that 
the  consideration  which  the  minor  was  to 
receive  was  not  at  all  adequate.  The  Secre- 
tary also  ruled  that  both  contests  should 
be  considered  and  disposed  of  on  their 
merits  and  that  the  $25,000  should  be  re- 
turned. The  money  was  not  actually  re- 
paid, but  this  may  have  been  because  those 
who  paid  it  were  as  yet  unwilling  to  take 
it  back.  In  consequence  of  his  later  deci- 
sion the  Secretary  declined  to  approve  the 
patents  executed  by  the  principal  chief,  or 
to  permit  them  to  ba  recorded  or  delivered. 
•7  Ij.  ed. 


On  July  16,  1909,  Knight's  contest  was 
called  for  hearing  before  the  Commissioner 
to  the  Five  Civilized  Tribes  in  pursuance 
of  the  Secretary's  direction  that  it  be  con- 
sidered and  disposed  of  on  its  merits,  and 
Knight  then  appeared  and  protested  against 
any  further  steps  therein,  insisting  that, 
in  virtue  of  the  matters  here  recited,  he 
had  acquired  a  fixed  and  absolute  right  to 
the  patent,  and  that  the  administrative  of- 
ficers were  without  authority  to  proceed 
with  the  contest.  The  protest  was  disre- 
garded, and  on  the  same  day  he  applied  to 
the  supreme  *oourt  of  the  District  of  [11 
Columbia  for  a  writ  of  mandamus,  as  before 
indicated,  to  compel  the  Secretary  of  the  In- 
terior to  deliver  to  him  the  patent  for  the 
30  acres,  and  to  perform  any  other  acts 
necessary  to  clothe  him  with  the  full  legal 
title. 

The  question  for  decision  is  whether,  in 
the  circumstances,  the  Secretary  was  ndth- 
out  authority  to  reconsider  and  vacate  his 
decision  of  May  10,  1909,  approving  the 
proposed  adjustment  of  the  relator's  con- 
test whereby  the  minor,  Eva  Waters,  was 
to  withdraw  her  selection  in  consideration 
of  the  payment  by  the  relator  of  $15,000 
for  her  use.  It  is  frankly  conceded  by  coun- 
sel for  the  relator,  and  rightly  so,  that  the 
adjustment  could  not  have  been  made  with- 
out the  Secretary's  approval,  which  means 
that  he  possessed  a  power  of  decision  in 
the  matter.  The  act  of  July  1,  1902  (82 
Stat,  at  L.  716,  chap.  1375),  under  which 
the  Cherokee  lands  were  being  allotted  in 
severalty,  shows  that  Congress  was  solioit- 
ouB  not  only  that  every  member  of  the 
tribe  should  receive  an  allotment  (§§  11, 
16),  but  that  the  rights  of  minors  should  be 
specially  asserted  and  conserved  (§  70). 
And  that  it  was  intended  to  clothe  the 
Secretary  with  comprehensive  powers  ia 
shown  in  the  provisions  that  all  matters 
relating  to  allotments  should  be  deter- 
mined under  his  direction  (§  22),  and  that 
all  things  necessary  to  carry  into  effect  the 
provisions  of  the  act,  not  otherwise  there- 
in specifically  provided  for,  should  be  done 
under  his  authority  and  direction  (§  65). 
The  question,  therefore,  is  reduced  to  this: 
Was  his  power  of  decision  exhausted  when, 
on  May  10,  1909,  he  approved  the  proposed 
adjustment?  To  this  there  can  be  only 
a  negative  answer.  That  decision  was  not 
final,  but  interlocutory.  In  terms  it  showed 
that  the  patent  was  not  to  be  effective  or 
delivered  until  he  approved  it,  and  the  act 
of  1902  declared  that  it  must  have  his  ap- 
proval (§  59).  Not  only  so,  but,  no  statu- 
tory provision  opposing,  effect  was  to  be 
given  to  the  regulation  providing  for  re- 
hearings,  •and  allowing  thirty  djK^^W^ 
within  wMdk  to  i^vifV^  ^«c^lnt.  tYfioa^^  ^^ 
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wM  M  if  the  decUioD  itself  had  made  pro- 
viBion  for  a  rehearing.  Proper  regard  must 
also  be  had  for  the  fact  that  the  act  of  April 
26,  1906  (34  Stat  at  L.  137,  ehap.  1876),  { 
5,  expressly  contemplated  that  the  title 
should  not  pass  until  the  patent  was  re- 
corded in  the  ofBce  of  the  Commissioner  to 
the  Five  CiTilized  Tribes.  In  such  a  case  we 
perceiTe  no  reason  for  departing  from  the 
rule  applicable  to  kindred  proceedings  in  the 
Land  Department,  which  is  well  stated  in 
the  following  excerpts  from  the  opinion  in 
Brown  t.  Hitchcock,  173  U.  S.  473,  476-478, 
43  L.  ed.  772-774,  19  Sup.  Ct  Rep.  485 : 

nintil  the  legal  title  to  public  land  passes 
from  the  government,  inquiry  as  to  all 
equitable  rights  comes  within  the  cognizance 
of  the  Land  Department.  In  United  States 
T.  Schurs,  102  U.  S.  378,  396,  26  L.  ed.  167, 
171,  which  was  an  application  for  a  man- 
damus to  compel  the  delivery  of  a  patent, 
it  was  said:  'Congress  has  also  enacted  a 
system  of  laws  by  which  rights  to  these 
lands  may  be  acquired,  and  the  title  of  the 
government  conv^ed  to  the  citizen.  This 
court  has,  with  a  strong  hand,  upheld  the 
doctrine  that  so  long  as  the  legal  title  to 
these  lands  remained  in  the  United  States, 
and  the  proceedings  for  acquiring  it  were 
as  yet  in  fieri,  the  courts  would  not  inter- 
fere to  control  the  exercise  of  the  power 
thus  vested  in  that  tribunal.  To  that  doc- 
trine we  still  adhere.' 

''We  do  not  mean  to  say  that  eases  may 
not  arise  in  which  a  party  is  justified  in 
coming  into  the  courts  of  the  District  to 
assert  his  rights  as  against  a  proceeding 
in  the  Land  Department,  or  when  the  De- 
partment refuses  to  act  at  all.  United 
States  V.  Schurz,  supra,  and  Noble  v.  Union 
River  Logging  R.  Co.  147  U.  S.  165,  37  L. 
ed.  123,  13  Sup.  Ct.  Rep.  271,  are  illustra- 
tive of  these  excq>tional  cases. 

''Neither  do  we  affirm  that  the  adminis- 
trative right  of  the  Departments  in  refer- 
ence to  proceedings  before  them  Justifies 
action  without  notice  to  parties  interested, 
lS]any  *more  than  the  power  of  a  court  to 
determine  legal  and  equitable  rights  per- 
mits action  without  notice  to  parties  inter- 
ested. 

"But  what  we  do  affirm  and  reiterate  is 
that  power  is  vested  in  the  Departments  to 
determine  all  questions  of  equitable  right 
or  title,  upon  proper  notice  to  the  parties 
interested,  and  that  the  courts  must,  as  a 
general  rule,  be  resorted  to  only  when  the 
l^gal  title  has  passed  from  the  government." 
As  entirely  apposite,  we  repeat  the  state- 
ment in  New  Orleans  v.  Paine,  147  U.  S. 
£dJ,  266,  37  L.  ed.  162,  163,  13  Sup.  Ot 
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final  action,  the  proceedings  of  an  oflotr 
of  a  Department  are  as  much  open  to  re- 
view or  reversal  by  himself  or  his  successor 
as  are  the  interlocutory  decrees  of  a  court 
open  to  review  upon  the  final  hearing." 

Inasmuch  as  the  decision  of  the  Secre- 
tary, revoking  his  prior  approval  of  the  pro- 
posed adjustment,  was  not  arbitrary  or 
capricious,  but  was  given  after  a  heariagt 
and  in  the  exercise  of  a  judgment  and  dla- 
cretion  confided  to  him  by  law,  it  cannot  be 
reviewed,  or  he  be  compelled  to  restract  it» 
by  mandamus.  United  States  ex  rel.  Neis 
V.  Fisher,  223  U.  S.  683,  56  L.  ed.  610,  32 
Sup.  Ct.  Rep.  356. 

The  decisions  in  Qarfield  v.  United  States, 
211  U.  S.  249,  53  L.  ed.  168,  29  Sup.  Ct. 
Rep.  62,  and  Ballinger  v.  United  States. 
216  U.  S.  240,  54  L.  ed.  464,  30  Sup.  Ct 
Rep.  338,  are  not  in  confiiet  with  the  views 
here  expressed.  In  the  former  the  writ 
was  awarded  to  compel  the  respondent  to 
erase  and  disregard  an  entry  which  he  arbi- 
trarily and  without  notice  had  caused  to  be 
made  upon  a  public  record,  thereby  becloud- 
ing the  relator's  right  to  an  Indian  allot- 
ment. In  the  latter  the  writ  was  awarded 
to  compel  the  delivery  of  a  patent  which 
was  withheld  solely  through  the  unauthor- 
ized action  of  the  Secretary  in  entertaining 
and  sustaining  a  proceeding  in  the  nature 
of  a  contest  after  the  expiration  of  the 
time  limited  by  statute  for  instituting  Boeh 
a  proceeding. 

Judgment  affirmed. 
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WILLIAM  OEORQB. 

(See  &  C.  Reporter's  ed.  14-22.) 

Perjury  —  oath  authorised  by  law  — 
aflldaTlt  of  homestead  claimant  —  de- 
partmental regulations. 
A  charge  of  perjurv  cannot  be  based  upon 
false  statements  as  to  residence  and  culti- 
vation in  the  affidavit  of  a  homestead  claim- 
ant when  making  final  proof,  on  the  theory 
that  his  oath  as  to  these  matters  was  an- 
thorixed  by  a  law  of  the  United  States  be- 
cause of  a  regulation  of  the  Land  Depart- 
ment requiring  the  claimant  to  testi^  as 
other  witnesses,  adopted  under  the  supposed 
authority  of  U.  S.  Rev.  Stat.  §§  161,  441- 
453,  2478  (U.  S.  Comp.  SUt  1901,  pp.  80, 
252,  257,  1586),  conferring  administrative 
powers,  or  of  {  2246  (U.  S.  Comp.  Stat. 
1901,  p.  1371),  empowering  and  rcquiriiig 
the  register  and  receiver  "to  administer  MUf 
oath  required  by  law  or  the  instruetioiia 
of  the  General  Land  Office  in  eonneetkm 
with  the  entry  or  purchase  of  any  tract  ol 
the  public  lands,"  since  these  seetiooa  da 
not  justify  any  additions  to  the  require- 
ments of  i  2291   (U.  &  Comp.  SUi.  ItOl, 
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p.  1S90),  thai  euUiTation  and  residence  be 
proved  by  two  credible  witneeses,  and  non- 
alienation  and  alliance  bj  affidavit  of  the 

(Por  other  eaeee.  eee  Perjury,  la  Df^eet  Bap. 
Ct.  1908.1 

[No.  442.] 

Argued  fobmaiy  26,  1913.    Decided  March 

24»  191S. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  District  of  Ne- 
braska to  review  a  judgment  sustaining  a 
demurrer  to  an  indietment  for  perjury.    Af- 
firmed. 
The  faets  are  stated  in  the  opinion. 

Solicitor  General  Bullitt  argued  the 
cause  and  filed  a  brief  for  plaintiff  in  er- 
ror: 

A  proceeding  before  an  administratiTe 
officer  such  as  is  referred  to  in  this  indict- 
ment is  a  case  in  which  false  swearing  may 
be  perjury  within  U.  S.  Rct.  Stat  {  5392, 
U.  a  Comp.  Stat  1901,  p.  3663. 

Caha  T.  United  SUtes,  152  U.  S.  211,  38 
U  ed.  416,  14  Sup.  Ct  Rep.  513. 

A  Talid  administratiTe  rule  requiring  an 
oath  is  a  law  of  the  United  SUtes  within  § 
5392,  so  that  perjury  may  be  predicated  on 
the  falsity  of  such  oath. 

Ibid. 

An  executive  regulation  is  valid  (1)  if 
the  executive  officer  who  issued  it  has  stat- 
utory authority  to  make  that  sort  of  rule; 
(2)  if  the  rule  itself  is  in  pursuance  or  en- 
forcement of  some  law,  and  is  not  contrary 
to  any  provision  of  law;  and  (3)  if  no  del- 
egation of  legislatiTe  power  is  involved. 

United  States  v.  Grimaud,  220  U.  S.  506, 
.55  L.  ed.  563,  81  Sup.  Ct  Rep.  480;  Wil- 
liamson T.  United  States,  207  U.  &  425,  52 
L.  ed.  278,  28  Sup.  Ct  Rep.  163;  Caha  v. 
United  SUtes,  152  U.  S.  211,  38  L.  ed.  415, 
14  Sup.  Ct  Rep.  513;  United  SUtes  v. 
Bailey,  9  Pet.  238,  9  L.  ed.  113. 

Mr.  ^.  J.  HalUgan  argued  the  cause, 
and,  with  Messrs.  W.  T.  Wilcox  and  H.  C. 
Brome,  filed  a  brief  for  defendant  in  error: 

The  act  of  Congress  especially  provides 
what  the  entryman  shall  make  affidavit  to 
in  making  his  final  proof,  and  the  SecreUry 
of  the  Interior  has  no  authority  to  enlarge 
the  act  of  Congress,  and  require  the  entry- 
man  to  swear  to  faeU  which  the  act  pro- 
vides shall  be  proven  by  two  credible  wit- 
nesses; and  perjury  cannot  be  based  upon 
the  oath  of  the  entryman  to  facU  to  which 
Congress  did  not  require  him  to  make  affi- 
davit, but  proof  of  which  was  required  to  be 
made  by  two  other  credible  witnesses. 

WiUiamson  t.  United  SUtes,  207  U.  S. 
425,  62  L.  ed.  278,  28  Sup.  Ct  Rep.  163; 
Robnett  t.  United  SUtea,  96  a  C.  A.  244, 
6t  Ii.  ed. 


169  Fed.  778;  Dwyer  ▼.  United  SUtea,  •• 
C.  C.  A.  416,  170  Fed.  160;  PatUrson  ▼• 
United  SUtes,  104  C.  C.  A.  434,  181  Fed. 
970;  United  SUtes  t.  Howard,  37  Fed. 
666;  United  SUtes  v.  Bedgood,  49  Fed.  64; 
Silver  t.  SUte,  17  Ohio,  369;  United  States 
▼.  Maid,  116  Fed  650;  United  SUtes  t.  Bat- 
on, 144  U.  S.  678,  36  L.  ed.  591,  12  Sup. 
Ct  Rep.  764. 

The  case  at  bar  is  not  U  be  confounded 
with  those  cases  wherein  Congress  has  ex* 
pressly  authorized  executive  departmenU 
to  mske  rules  to  carry  out  the  specific  pro- 
visions of  various  acU,  and  which  rules  were 
not  provided  by  Congress  itself.  Conspio- 
uous  examples  of  those  cases  are: 

United  SUtes  v.  Orimaud,  220  U.  S.  506. 
55  Ia  ed.  563,  31  Sup.  Ct  Rep.  480;  United 
SUtes  ▼.  Nelson,  199  Fed.  464. 

Mr.  Justice  McKenna  delivered  the  opia- 
ion  of  the  court: 

Indictment  for  perjury,t  by  which  de- 
fendant in  error  (herein  referred  to  as 
defendant)  is  charged  with  falsely  and  cor- 
ruptly Uking  his  solemn  oath  in  a  proceed- 
ing wherein  a  law  of  the  United  SUtes  au- 
thorized an  oath  to  be  administered  before 
the  register  of  the  United  SUtes  land  office 
at  North  Platte,  Nebraska,  the  proceeding 
being  the  making  of  proof  and  final  entry 
of  a  homestead  claim  of  cerUin  described 
lands. 

The  indictment  charges  that  defendant 
took  an  oath  and  subscribed  the  same,  and 
deposed  thereby  that  he  built  a  house  and 
other  improvemenU  on  the  land,  which  he 
described  and  stated  their  value  to  be  $300, 
and  esUblished  his  residence  thereon  in 
April,  1901.  The  dimensions  of  the  house 
and  other  improvemenU  were  sUted.  He 
further  deposed  that  he  had  continuously 
*  resided  on  the  land  after  he  had  estab-  [17 
lished  his  residence  thereon,  and  his  family, 
after  his  marriage,  in  1902,  with  the  ex- 
ception  of  cerUin  absences  which  were 
stated. 

These  facte,  it  is  alleged  in  the  indict- 
ment, were  matters  of  material  inquiry  of 
the  good  faith  of  the  defendant  in  perfect- 
ing his  homestead  entry.  The  indictment 
explicitly   negatived   the   facte  so   deposed 

tSec.  5392.  Every  person  who,  having  tak- 
en an  oath  before  a  competent  tribunal, 
officer,  or  person,  in  any  case  in  which  a 
law  of  the  United  States  authorizes  an  oath 
te  be  administered,  that  he  will  testify, 
declare,  depose,  or  certify  truly,  or  that 
any  written  testimony,  declaration,  deposi- 
tion, or  certificate  by  him  subscribed  is 
true,  wilfully  and  contrary  to  such  oath 
sUtes  or  subscribes  any  material  matter 
which  he  does  not  believe  to  be  trua^  i% 
guilty  of  perjunr,  axL^  a\v«}\  \j*.  -wwa^^^ 
etc    13.  B.  Com^.  BUX.  \WV»  >.  ^Vi^ 
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by  defendant,  and  charged  that  he  ''was  not 
acting  in  good  faith  in  making  said  entry 
and  final  proof  as  a  home  for  himself,  but 
in  fact  to  defraud  the  United  States  out  of 
the  use,  titla,  and  possession  of  said  land.*' 

Defendant  demurred  to  the  indictment 
and  stated  as  grounds  thereof  (1)  that  it 
failed  to  state  or  charge  any  crime  under 
the  laws  of  the  United  SUtes.  (2)  That 
there  was  no  law  of  the  United  States  which 
required  defendant,  as  claimant,  in  making 
his  homestead  proof,  to  testify  with  refer- 
ence to  the  matters  and  things  set  forth 
in  the  indictment,  the  law  of  the  United 
States  requiring  that  the  facts  be  proved 
by  two  credible  witnesses  other  than  the 
claimant,  and  did  not  authorize  the  claim- 
ant to  testify  in  his  own  behalf  with  refer- 
ence thereto. 

The  demurrer  was  sustained,  and  the  case 
was  then  brought  here  under  the  criminal 
appeals  act. 

It  will  be  observed  that  the  indictment 
ohargeB  thai  the  oath  was  taken  in  a  pro- 
ceeding wherein  a  law  of  the  United  States 
aathorized  an  oath  to  be  administered. 
Whether  it  was  is  the  question  in  the  case; 
and  we  are  brought  to  the  inquiry  as  to 
what  law  of  the  United  States  authorized 
the  oath.  To  this  inquiry  the  record  dis- 
oloses  divergent  answers  on  the  part  of  the 
government.  In  the  district  court  it  was 
the  view  and  contention  of  the  government 
that  the  indictment  was  founded  on  §  5302 
of  the  Revised  Statutes  and  §  2291,  as 
amended  by  the  act  of  March  3,  1877  (19 
Stat,  at  L.  403,  chap.  122,  U.  S.  Comp. 
Stat.  1901,  p.  1391).  The  record  not  dis- 
closing this,  and  that  it  might  appear,  a 
bill  of  exceptions  was  tendered  to  and  au- 
18]thenticated  by  the  district  judge.  *The 
bill  of  exceptions  recites  that  the  court,  in 
sustaining  the  demurrer,  based  its  decision 
upon  those  sections  as  the  law  upon  which 
the  indictment  was  founded,  "and  held  that 
there  is  no  law  of  the  United  States  which 
required  the  defendant,  as  claimant,  in  mak- 
ing his  homestead  proof,  to  testify  with 
reference  to  the  matters  and  things  set  forth 
in  the  indictment;  the  law  of  the  United 
States  requiring  that  said  facts  be  proved 
by  two  credible  witnesses  other  than  the 
claimant,  and  not  authorizing  the  claimant 
to  testify  in  his  own  behalf  with  reference 
thereto."  And  so  far  as  the  assignment  of 
•rrors  is  specific,  it  states  §  2291  (U.  S. 
Comp.  Stat.  1901,  p.  1390)  as  the  applicable 
law  and  assails  its  construction. 

This  Tiew  of  the  applicable  law  of  the 

indictment  is  now  abandoned.    Indeed,  it  is 

distinctly  rejected.    Ths  government,  in  its 

brief  here,  bmjb:     "The  present  indictment 

wmg  mot  Imsed  on  S  2291,  for  it  seems  prob- 


able that  the  'two  credible  witnesses'  there 
provided  for  mean  two  persons  otKer  than 
the  claimant  himself.  Therefore,  we  must 
seek  elsewhere  for  the  authority  in  law  for 
the  claimant  to  make  the  oath  as  to  his 
residence  on,  and  cultivation  of,  the  land  he 
seeks  to  homestead."  And,  going  elsewhere^ 
the  government  finds  the  law,  as  it  eontendSy 
in  certain  regulations  made  by  the  Interior 
Department. 

There  is  ground  for  a  contention  that  if 
this  court  should  be  put  to  a  choice  between 
these  views  of  the  applicable  law  of  the  in- 
dictment we  should  have  to  select  that 
urged  and  passed  upon  by  the  trial  court, 
and  a  query  might  then  occur, — ^has  this 
court  jurisdiction  under  the  criminal  ap- 
peals act?  That  act  allows  a  direct  ap- 
peal to  this  court  "from  a  decision  or  judg- 
ment .  .  .  sustaining  a  demurrer  to 
any  indictment  .  .  .  where  such  deci- 
sion or  judgment  is  based  upon  the  invalid- 
ity or  construction  of  the  statute  upon 
which  the  indictment  is  founded."  34  Stat, 
at  L.  1246,  chap.  2564. 

*This  statute  seems  to  require  an  ex-  [It 
plicit  declaration  of  the  law  upon  which  an 
indictment  is  based  and  a  ruling  on  its  va- 
lidity or  construction.  To  contend  for  one 
law  as  applicable  in  the  trial  court  and  an- 
other law  in  the  appellate  court  would  seem 
not  only  to  be  opposed  to  the  requirement 
of  the  statute,  but  to  be  inconsistent  with 
orderly  procedure,  and  to  confound  the  rela- 
tion of  trial  and  appellate  tribunals. 

But,  accepting  the  case  as  properly  here, 
we  pass  to  the  consideration  of  the  present 
contention  of  the  government.  Section  2291 
is  certainly  a  necessary  if  not  a  determina- 
tive element  in  that  consideration.  It  pro- 
vides as  follows:"  ...  If  ...  the 
person  making  such  entry  .  .  .  proves 
by  two  credible  witnesses  that  he,  she,  or 
they  have  resided  upon  or  cultivated  the 
same  for  the  term  of  five  years  .  .  . 
and  makes  affidavit  that  no  part  of  such 
land  has  been  alienated  .  .  .  and  that 
he,  she,  or  they  will  bear  true  allegiance  to 
the  government  of  the  United  States;  then, 
in  such  case,  he,  she,  or  they  .  .  .  shall 
be  entitled  to  a  patent."  It  will  be  observed 
that  the  facts  required  to  be  proved  are 
stated,  by  what  means  proved,  and  the  man- 
ner of  proof  and  its  quantum.  The  facts 
to  be  proved  are  ( 1 )  cultivation  of  and  res- 
idence upon  the  land  and  (2)  nonalienation 
and  allegiance;  the  means  of  proof  of  the 
first  being  two  credible  witnesses;  of  the 
second,  affidavit  of  the  claimant  In  other 
words,  the  section  is  not  only  explicit  as 
to  what  is  to  be  proved,  but  in  what  manner 
proved;  and  what  is  required  of  the  claiss- 
ant  himself,  to  wit,  an  affidavit,  is  distin- 
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gaiahed  from  what  he  must  establish  by  I  Acting  under  the  authority  preauinad  to 
others,  to  wit,  two  credible  witnesses.  Such,  I  be  giren  by  {  2246  and  the  other  sections, 
then,  are  the  conditions  seemingly  legisla-  a  regulation  was  promulgated  which  pre- 
tively  made  the  exact  measure  of  the  obli-  scribed  forms  of  taking  pre-emption  and 
gat  ion  of  the  homestead  claimant.  It  oer-  *final  homestead  proof  by  questions  and  [S  J 
tainly  will  not  be  asserted  that  they  can  answers,  and  provided  that  "the  daimanl 
be  detracted  from.  It  is  asserted  that  they  will  be  required  to  testify,  as  a  witness,  in 
nmy  be  added  to,  and  hare  been  added  to  by  his  own  behalf,  in  the  same  manner."  It  was 
virtue  of  certain  sections  of  the  Revised  testimony  exacted  in  pursuance  of  this  reg- 
SO]  ^Statutes.  We  insert  the  sections  in  the  ulation  and  in  the  manner  directed  by  it 
margin.t  It  will  be  seen  that  they  confer  which  constitutes  the  charge  of  the  indict- 
administrative  power  only.  This  is  indubi-  ment.  It  will  be  observed,  therefore,  that 
tably  so  as  to  §§  161,  441,  453,  and  2478  the  claimant  was  required  to  testify  as  other 
(U.  S.  Comp.  Stat.  1901,  pp.  80,  262,  267,  witnesses.  In  other  words,  three  witnesses 
1686);  and  certainly,  under  the  guise  of  were  required;  §  2291  requires  two  only, 
regulation  legislation  cannot  be  exercised,  and,  as  we  have  said,  points  out  what 
United  States  t.  United  Verde  Copper  Go.  proof,  in  addition,  the  claimant  himself 
196  U.  &  207,  49  L.  ed.  449,  25  Sup.  Ct.  shall  give.  It  is  manifest  that  the  rcgola- 
Rep.  222.  Especial  stress,  however,  is  put  tion  adds  a  requirement  which  that  section 
upon  6  2246  (U.  S.  Comp.  Stat.  1901,  p.  does  not,  and  which  is  not  justified  by  { 
1371).  By  that  section  the  register  or  re-  2216.  To  so  construe  the  latter  section  is 
ceiver  is  authorized  and  it  is  made  his  to  make  it  confer  unbounded  legislative 
''duty  to  administer  any  oath  required  by  powers.  What,  indeed,  is  its  limitation? 
law  or  the  instructions  of  the  General  Land  If  the  Secretary  of  the  Interior  may  add  by 
Office  in  connection  with  the  entry  or  pur-  regulation  one  condition,  may  he  not  add 
chase  of  any  tract  of  land."  These  sections,  another?  If  he  may  require  a  witness  or 
it  is  contended,  as  we  have  seen,  were  the  witnesses  in  addition  to  what  §  2291  re- 
law  of  the  indictment.  quires,  why  not  other  conditions,  and  the 
disposition  of  the  public  lands  thus  be  tak- 

tSec.  161.  The  head  of  each  Department  en  from  the  legislative  branch  of  the  gov- 
ts authorized  to  prescribe  regulations,  not  ernment  and  given  to  the  discretion  of  the 

inconsistent  with  law,  for  the  government  of  t««^  -n^ ^»^4.«     t*  •        *  j        * 

his  Department,  the  conduct  of  its  officers  ^"^  Department?     It  is  not  an  adequate 

and  clerks,  the  distribution  and  perform-  a^wer  to  say  that  the  regulation  must  be 

ance  of  its  business,  and  the  custody,  use,  reasonable.     The  power  to  make  it  is  ex- 

and  preservation  of  the  records,  papers,  and  pressed  in  general  terms.    If  given  at  all, 

property  appertaining  to  it.  it  is  as  broad  as  its  subject,  and  may  vary 

Sec.  441.  The  Secretary  of  the   Interior  with  the  occupant  of  the  office.    This  is  to 

is  charged  with  the  supervision  of  public  j^^^  conditions  of  title,  not  to  regulate 

business  relating  to  the  following  subjecU:  ^^^^^  constituted  by  the  statute. 

Second.  The  public  lands  *.*..''       ^^  United  States  v.  United  Verde  Copper 

Sec  453.  The  Commissioner  of  the  Gen-  ^*  supra,  this  court  considered  the  power 

cral  Land  Office  shall  perform,  under  the  di-  of  the  Secretary  of  the  Interior  under  an 

rection  of   the   Secretary  of   the   Interior,  act  of   Congress  giving   the   right  to   cut 

all  executive  duties  appertainine  to  the  sur-  timber  from  the  public  Unds  for  certain 

veying  and  sale  of  the  public  lands  of  the  ^„,,,^^-^.    ^ui^u  ,™«  -.«..«.«,-*^j    «^-  j 

Units  States,  or  in  any4rise  respecting  such  P^P?«»'  ^1»«*  were  enumerated    "or  do- 

public  lands,  and,  also,  such  as  relate  to  ™^**«   purposes,"   and   making  the   right 

private   claims    of    land,    and    the    issuing  subject  to  such  rules  and  regulations  as  the 

of  patents  for  all    .    .    .     [grants]  of  land  Secretary  of  the  Interior  might  prescribe 

under  the  authority  of  the  government.  "for  the  protection  of  the  timber  and  of  the 

Sec  2246.  The  register  or  receiver  is  au-  undergrowth  growing  on  such  lands,  and 
thorized,  and  it  shall  be  their  duty,  to  ad-  f^r  other  purpoaei/'  (Italics  ours.)  The 
nunister  any  oath  required  by  law  or  the  0-^--*.--,  L.J^  «  ..w^,i-*;««>  »v:«i.  L.^..<j 
instructions  of  the  General  Lknd  Office,  in  fecreUry  made  a  regulation  which  provid- 
connection  with  the  entry  or  purchase  of  ed,  amcmg  other  things,  that  no  timber  [M 
any  tract  of  the  public  lands;  but  he  shall  f^ould  be  'permitted  to  be  used  for  smelt- 
not  charge  or  receive,  directlv  or  indirectly,  ing  purposes,  smelting  being  a  separate  and 
any  compensation  for  administering  such  distinct  industry  from  that  of  mining."  The 
oikth.  justification  urged  for  the  regulation  was 

Sec  2478.  The  Commissioner  of  the  Gen-  that  the  word  "domestic"  meant  household. 

eriJ  Land  Office,  under  the  direction  of  the  This  court  rejected  the  contention,  and  de- 

2S^and'  c^'rry'trixeU^^^^^  eided  that  the  regulation  tramicended  the 

propriate    regulations,    every    part    of    the  P^^®'   ®'   ^   Secretary.     We   said:      "If 

provisions  of  this  title  not  otherwise  ape-  r^^e  7    (the  regulation  involved)   is  valid, 

dally  provided  for.  the  Secretary  of  tha  lu^KcViw  \Mk  v^^^  ^ 
if  Ii.  •d.  ^X% 


i0                             SUPBEUS  OOtlBT  Of  THB  UHTm)  8TATB8.               Oct.  Tmm, 

mbridg*  or  enUrge  tha  atAtnta  at  wllL    If  reatrletion  attempted  te  be  impoeed  npw 

ha   eaa   deflne   one    term,    he   can    another,  wcond  purchasers. 

H  ha  can   abridge,  he  can   enlarge,     Bueh  t^or    other    awm.    wet    Coarti,    tst-en,    Ik 

powar  i>  not  relation;  it  U  legi.laUon."  »'«"'  ^up.  CL  1908.] 

Id  that  eaae  tha  power  of  the  Secretary  [}}(,,  1S9.I 
of  tha  Interior  irai  directly  aaaoeiated  with 

the  right  eonferred.    Yet  it  was  bald  that  Argaed  and  mbmittad  Mareh  S,  1S13.    O^ 
sneh  power  could  not  qualify  or  limit  the  cided  Mareh  24,  1013. 
righL     In    other   words,   a   distinction   be- 
tween   the    legislative    and    administrative  i  FFEAL  from  the  Circuit  Court  of  tha 
function  waa  recognized  and  enforced.    And,  A  United    States    for   the    Northern    Dla- 
similarly,  this   distinction   must  be   reeog-  trict  of  Illinois  to  review  a  decree  taking 
niiad  and  enforced  in  tha  oaae  at  har.    The  pro  confaio  the  bill   in  a  patent  infrim^ 
distinction    is    fundamental.      Where    the  ment  suit.    Affirmed, 
charge  is  of  crime,  it  must  have  olaar  legis-  The  facts  are  stated  in  the  opinion. 
Utiva  basis.     In   illustration   we   may   cite  y      „  ^^  g    „                  ^  ^     ^^ 

WUU.»^   !•  oVr*f  c^**'*;.'   'S^    ";-f-  "'J.  ***"  Mr.  WalteTl.  aamberlinTllW 

48«,  M  L.  ed.  279,  28  Sup.  Ct.  Rep.  163;  ^  ^rief  for  appellant: 

^■*^  .^*?/i  ^'^'  I"  ".-o^  '/,°'-.^  ^°<>"  **>•  ^''^  *«f  «"  ">!.  «M»  »d 

hr*-  "**;.?  ^7;,  •;';   ^'';,",^.Y""'^  t*-*     ?«•?"     mterpreUtiou     of     tha    waf4 

State.  T.  Eaton,   Ui  U.  8.  677,  36  L.  ed.  ..,^^.,  j^  ^^  „t  of  Congress,  we  claim  Hd 

SBl,  12  Sup.  Ct.  Hep.  704;  Mornil  v.  Jones,  i^.i^t  that  the  court  below  was  devoid  »f 

106  U.  S.  466,  27  L.  ed.  287,  1  Sup.  Ct.  Rep.  jurisdiction 

423;  United  SUtaa  v.  Biggs,  211  U.  S.  607,  j^^  i„  m   Hedgea,  218  U.  S.  264,  270,  »* 

63  L.  ad.  SOS,  29  Sup.  Ct.  Rep.  181;  Dwyer  l.  ed.  1039,  1040,  31  Sup.  Ct.  Ren.  17,  »0 

T.  Unit^J  States,  05  C.  C.  A.  416,  170  Fed.  Ann.  Cas.  1236;  Proctor  »  a.  Co.  v.  United 

1*^  States,  226  U.  S.  282,  6fl  L.  ed.  lOSl,  32  8u)k 

Judgment  affirmed.  Ct.  Rep.  761;  Excelsior  Wooden  Pipe  Cfc  ». 
Pacific  Bridge  Co.  1S6  U.  S.  282,  46  L.  «d. 

aiO.  22  Sup.  Ct  Rep.  6S1. 

Jurisdiction  is  amply  certifled  and  Is  >ow 

lam  rajK,  AppK,  q^^  Newapaper  Co.  t.  Walker,  210  U.  a 

KOHI^R  D«  »  SPECULTV  COMPLY.  ™'  ."L"-^; .Tu.l. ^SS;  J?u''^S 

30  Sup.  Ct.  Rep.  M,  17  Ann.  Cas.  007 ;  Ex- 

{Saa  8.  C.  Reporter's  ed.  22-28.)  jeUior  Wooden  Pipe  Co.  v.  Pacific   Bridge 

Co.  186  U.  S.  282,  46  L.  ed.  910,  22  Sup.  CL 

Appeal  —  trom  olrcnit  oourt  —  Jariadlo-  Rep.  BSl ;  United  States  v.  Jahn,  166  U.  8. 

Uon  below  —  cerUncalo.  109,  3S  L.  ed.  87,  16  Sup.  Ct  Rep.  39;  Ra 

J.  The  absenca  of  a  formal  certificate  does  New  Yorli  *  P.  R.  S.  8.  Co.  165  U.  8.  623, 

not  defeat  an  appeal  to  the  Federal  Supreme  39   l.   ed.   246,   15   Sup.   Ct   Rep.   183:    Ra 

Court  from  a  decree  of  a  circuit  court,  taken  i^^.^  „;      ^  „,     ^               --g 

solely   upon   the   question   of    the   junsdic-  ,      J  ,,„    ,,  „      *U.    _        _,,     „..  ,7 

tlon  of  tte  latter  court,  which  h«l  «ndered  J^.^^'  "8'  V.^'U',"-  il*?"  ""i  ^^l"^''- 

a  decKe  pro  oon/M«o,  defendant  having  done  Coleman,  157  U.  S.  168,  39  L.  ed.  660,  IS  Sup. 

nothing  except  to  file  a  plea  to  the  juris-  Ct  Rep.  670;    American  Sugar  Ref.  Co.  v. 

diction.  New  Orleans,  181  U.  S.  277,  45  L.  ed.  86S, 

"■f.',"*."".,^*^  5~  ^S^JoSS"*,  *""'■  '""  21  Sup.  Ct.  Rep.  646;  United  States  v.  Lar- 

M7.  IS   DUest  Bef    tt  1808.J  ^j      /              /          ' 

Fodor-1  oouru  -  JurWictiou  -  patent  (,t.'R,p.  417;  Davi^  v.  Qeveland,  C.  C.  *  St 

2.  A  ease  arise,  under  tha  Federal  pat-  L.  R-  Co.  217  U.  8.  167,  64  U  ed.  708,  n 

ent  laws,  of  which  the  Federal  courta  have  Sap.  Ct  Rep.  823;    Interior  Constr.  t  !«• 

original  jurisdiction  without  regard  te  the  prov.  Co.  v.  Oibney,  160  U.  8.  217,  40  L.  ad. 

aituenahip  of  the  parties,  even  if  the   bill  401,  10  Sup.  Ct  Rep.  272;  Smith  v.  McKay, 

can  b«  so  construed  as  te  confine  tbe  claim  ifli   U.  8.  366,  40  L.  ed.   731,  16  Sup    Ct 

Of    infringwnmt.    of    plainUfl's    righU    un-  Rep.  490;   Petri  v.  F.  E.  Creelman  Lumbar 

dar  'ta   P«t».t  to  ,U«  ,»'l^«i  "tas  of   ita  co.\n  U.  8.  487,  60  L.  ed.  281,  26  Sup.  Ct. 

patented   dev.ce.    in   violafon   of   a   price  j,^^    ^,3.  ^^^.^  ,   ^^^  ^^  V   BTm. 

Non.— On  direct  review    in   Federal   Su-  61  L.  ed.  604,  27  Sup.  Ct  Rep.  260. 

preoie  Court  cd  iudgmenta  of  district  or  cir-        „ ^  ™.    =  j  m_        . 

^it  court*-aae'  nSta.  te  Owin  v.  United  ""•"•  "^"^  T"  ""■""  ""  "^""^ 

State*,  46  L.  ad.  U.  8.  741 ;  and  B,  Altman  ^-   Hopkln.  mibmittcd  the  cauM  for  ap> 

A  On.   V.  Uaitad  States,  M  L  sd.  D.  8.  P«llee: 

•M  Thia  appeal  1.  not  properly  lodged  with 

''•  «•  V.  9. 
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tbt  faprame  Court  of  tha  United  SUtes,  for  alotw.    Tlwra    Ii    do    iiae«rt«lD^   «r   am- 

tkt  rMMo  thAt  th«  drcnit  Judge  bu  not  biguitj,  ftnd  wa  ftre  of  opinion  th«t  the  mmu 

certilled  the  eaie  np  t«  tlia  8u[toiw  Court,  !■  properly  here.    Petri  *.  F.  B.  GrailmM 

w  ie  required  hj  the  itatnt^  and  appellant  Lumber  Co.  10S  U.  a  487,  W2,  M  L.  al. 

bat  not  applied  to  tbe  Supreme  Court  for  ESI,  E84,  26  Sup.  Ct  Rep.  I3S. 

eertiorari  ordering  tbe  oaae  to  be  lent  up.  Ob*ioualf  tbe  plaiDtifl  ined  upon  the  Ht> 

ICaynard  t.  Hecbt,  IS]  U.  B.  S2S,  38  L.  ent  law,  ao  fu  aa  tbe  purport  and  Inteal 

ed.   181,  14  Sup.  Ct   Kep.   US;   Colvin  t.  of  the  bill  ia  eonoemed.    It  waa  a  reaidant 

Jaduon*llle,  1117  D.  S.  368,  38  U  ad.  73B,  of   tbe   uma  atate  aa   the   dalendant,  and 

IS  8«p.  CL  Bep.  6U.  eonld  have  had  no  other  ground.     In  tha 

earlier  paragrapba  of   tha  bill   it  eharsad 

Hr.  Juatiee  Holmes  dalivarad  tba  epin-  an  Infrlngemaut  of  Ita  patent  rigbta  in  gen- 

1<K  of  the  court:  *r*l  tenna,  and  it  aought  triple  damage^ 

Tbia  la  a  bill  in  equity,  brongfat  bj  the  which  it  could  have  done  onlj  bj  vlrtna  of 

appellee,   an   lUinoU   corporatiro.    agalnat  the  iUtate.    It  ii  true  tbnt  later  it  aet  up 

tha  Fair,  alao  an  IlUnola  eorpomtioii,  for  the  aale  at  «].££  u  an  intringemmt,  and 

no    injunction   againat  the   Fair'*   making  that  we  may  gueaa  that  thia  It  the  only  om, 

and  Tending  cerUin  pateutMl  gaa  heating  although  it  doei  not  taj  to.    But  If  that  l> 

duvicM,  or  ulling  tueb  devicea  of  tbe  plain-  tha  plaintilTi 'onlj  eaute  of  action,  ttlll  [!• 

liTt  manufacture  at  leaa  than  flJO  each;  the  pUintilT  reliea  npon  it  u  an  infringo. 

for  an  account  and  for  trl[rie  damage*.    The  n>«nt  and  nothing  eltej   to  that,  good  or 

blil  allies  that  the  plaintiH  hat  the  aoie  bad,  tbe  caute  of  action  alibied  it  a  canaa 

and  excluaive  right  to  make  and  tall  tb*  of   action   under   tbe   lawt   of   tbe   United 

dkfieee  throughout  tbe  United  Statea,  and  State*. 

tlut  the  defendant,  with  full  notice,  ha*  told  0'  eouiae,  the  party  who  bring*  a  •uit  b 
and  i*  lelling  the  tame  without  lic«n.e,  in  matter  to  deeidt  what  law  be  will  rely  npoi, 
Yivlatioo  of  tba  plaintifTt  right.  It  then  and  therefore  doet  deUnnine  whether  ba 
goo*  on  to  allege  that  the  plaintiff,  whan  it  »i"  bring  a  "tuit  aritlng  under"  the  pat- 
tellt,  impoica  tbe  condition  that  the  goodt  ent  or  other  law  of  tbe  United  Btatea  by 
iball  not  be  told  at  Ie**  than  ♦IJW,  and  at-  hla  declaration  or  Mil.  That  question  ««» 
14]  tachMtothegoodaanotioetotliat'Bf-  not  depmd  npon  the  antwer,  and  accord- 
feet,  and  that  any  lale  in  rloUtien  of  tbe  '"K'y  juritdiction  cannot  be  conferred  by 
condition,  or  nae  irf  the  article,  if  to  told,  the  defense,  CTen  when  anUcipated  and  ra- 
wiU  be  an  infringement  of  the  patent.  It  pl'od  to  in  the  bill.  De»ine  ».  Lo*  Angelea, 
further  aver*  that  tba  defendant  obUined  a  202  U.  8.  313,  334,  fiO  L.  ed.  1040,  10S3,  t6 
itoek  of  the  davioet  with  notice  of  the  eon-  8up,  Ct  Rep.  66fi.  Conwrtely,  when  tha 
ditioa*,  and  told  them  for  $1.25  each,  in  pUintiff  batei  hi*  eauae  of  action  npon  an 
i».fringement  of  the  pWntiff**  rigbU  under  a<*  of  Congreta,  Juritdiotion  cannot  be  do- 
Ike  patent  feated  by  a  plea  denying  tbe  merita  of  tba 

The  Fair  appeared  apeclally  and  pleaded  c'"™-  '*  'n's'"*  be  defeated,  no  doubt, 
(bat  all  the  device*  in  qneation  aold  by  it  In  a  oate  depending  on  divereity  of  citiNn- 
were  purchated  from  the  plaintiff  by  a  Job-  ••>ip.  by  a  plea  to  the  citiienthip  of  partica. 
Ur,  that  the  Jobber  paid  tbe  full  price  to  Interior  Conttr.  t  Improv.  Co.  ».  Qibn^, 
tbe  plaintiff,  that  u^  the.*  facU  there  "0  U.  S.  217,  219,  40  L.  ed.  401,  402,  U 
vai  no  quMtion  ariting  under  the  pat*nt  or  Sup-  «.  Rep.  272.  We  are  ipeaUng  of  a 
other  lawt  of  tbe  United  SUtca,  and  that  «••  "here  juritdiction  I*  incident  to  a 
tU  court  bad  no  juritdiction  of  the  eate.  '"ederal  lUtutory  caute  of  action.  Jurit- 
Tie  ca*e  wa*  set  down  (or  bearing  on  tbe  d'=«on  It  authority  to  decide  tbe  CMe 
plea,  to  that  tbe  foregoing  allegation*  of  •"•»*'  ^J-  DM^ccewful  ««  well  aa  no- 
tact  mutt  be  taken  to  be  true.  Farley  t.  ■*"'"'  «■'*•  ""^J  »*  brcwght  upon  the  aet, 
Kittton.  120  U.  8.  303,  314,  M  L.  ed.  984.  '"<'  *  '*«'''°"  "•*  "  1"^**"*  '*  •";?.■  "***'*' 
688,  7  Sup.  Ct  Rep.  634.  Th^  eonrt,  in  »"  ^« /«*»  "J*"  j'^i  "  "  '"''^''«  " 
.  .             f    „._,       _  ...       ,,    ■     „  one  that  it  it  good.    See  Fauntleroy  ».  Lnm, 

^T^  e^r  '^:   ^^.^?ZL      \  210   U-   8.  MoTse.  62   U  ed.   1038,   1041 

rr  ^*',';       S-  ^;i-      '     I       lu     '^'^^    .'  28  Sup.  Ct.  Rep.  841.    No  doubt  if  it  tbould 

tained  iU  juritdict^n    and  a.  the  defend-  ^^^^^  t^e   plaintiff   wa.   not   mally 

ant  did  not  anawer  withm  the  time  allowed,  „,yi„g  ^^^  ft,  p^^^t  Uw  for  hit  all(««] 

took  the  bill  a*  confuted  ud  made  a  de-  ^j^hta,  or  if  the  claim  of  right  war*  frivol- 

ere*    for    the    plaintilT.      The    Judge   aUted  ^mm,  the  caa*  night  be  di*miB*ed.     In  tb* 

that  be  did  net  feel  at  liberty  to  give  a  former  inatanee  tbe  euit  would  not  twdly 

formal  certificate,  but  added  what  appears  „d    eubetantially    involve    a    eontrovwv 

tfom  tbe   record,   that   the   defendant   did  witliin  the  Juritdiction  of  the  court  (Bum 

nothing  except  to  file  the  above  plea.    Tbe  tior  Wooden  Pipe  Go.  v.  Pacific  Bridgo  Ol 

appeal  It  upon  the  qneaUoi  of  Juriadietl^q  1H  U.  B.  SS2,  t«7i  <«,  4ft  U  «4.  VUbvVff 
•T  Ii.  ad. 
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914,  22  Sup.  Ct.  Rep.  681),  and  in  the 
latter  the  jurisdiction  would  not  be  denied, 
•xcept,  possibly,  in  form  (Deming  v.  Car- 
lisle Packing  Co.  226  U.  S.  102,  109,  ante, 
140,  144,  33  Sup.  Ct.  Hep.  80).  But  if  the 
plaintifT  really  makes  a  substantial  claim 
ttiider  an  act  of  Congress,  there  is  jurisdic- 
tion whether  the  claim  ultimately  be  held 
good  or  bad. 

26]  •Thus,  in  Vicksburg  Waterworks  Co. 
V.  Vicksburg,  185  U.  S.  65,  68,  46  L.  ed.  808, 
809,  22  Sup.  Ct.  Rep.  585,  it  was  pointed 
out  that,  while  the  certificate  inquired 
whether  a  Federal  question  was  involved 
upon  the  pleadings,  and  while  the  counsel 
had  argued  the  merits  of  the  case,  the  func- 
tion of  this  court  ''is  restricted  to  the  in- 
quiry whether,  upon  the  allegations  of  the 
bill  of  complaint,  assuming  them  to  be  true 
in  point  of  fact,  a  Federal  question  is  dis- 
closed 80  as  to  give  the  circuit  court  juris- 
diction in  a  suit  between  citizens  of  the 
same  state."  For  that  reason  the  court 
declined  to  pass  upon  the  validity  of  the 
contract  the  obligation  of  which  was  al- 
leged to  have  been  impaired.  Id.  82,  s.  c. 
202  U.  8.  453,  458,  50  L.  ed.   1102,   1100, 

26  Sup.  Ct.  Rep.  660,  6  Ann.  Gas.  253; 
Mercantile  Trust  &  D.  Co.  v.  Columbus,  203 
U.  S.  311,  322,  323,  51  L.  ed.  198,  203,  204, 

27  Sup.  Ct.  Rep.  83;  Knoxville  Water  Co. 
v.  Knoxville,  200  U.  S.  22,  32,  50  L.  ed. 
353,  358,  26  Sup.  Ct.  Rep.  224. 

In  this  case  the  plea,  though  purporting 
to  go  to  the  jurisdiction  of  the  court,  mere- 
ly means  that  the  patent  law  does  not  give 
a  patentee  a  right  to  impose  such  a  con- 
dition as  the  plaintifT  attempted  to  impose 
upon  second  purchasers  of  the  device.  The 
plaintifT  no  doubt  maintains  that  the  law 
does  give  him  that  right,  and  that  even 
if  the  alleged  infringements  are  confined  to 
the  acts  admitted  by  the  plea,  they  are  in- 
fringements none  the  less.  The  bill  hardly 
can  be  confined  to  that  claim,  but  if  it 
were,  it  is  made  in  good  faith  and  is  not 
frivolous,  it  is  a  claim  of  right  under  the 
patent  law,  and  the  circuit  court  properly 
took  jurisdiction  of  the  case.  Excelsior 
Wooden  Pipe  Co.  v.  Pacific  Bridge  Co.  185 
U.  S.  282,  295,  46  L.  ed.  910,  917,  22  Sup. 
Ct.  Rep.  681;  White  v.  Rankin,  144  U.  S. 
628,  635,  636,  639,  36  L.  ed.  569,  572,  573,  12 
Sup.  Ct.  Rep.  768. 

Decree  affirmed. 


%1]  •HENRT  FRIEND  et  al..  Petitioners, 

V. 

JAMES  TALCOTT. 

(See  8.  C.  Reporter's  ed.  27-42.) 
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court  of  appeals  are  open  for  eonsideratioii 
in  the  Federal  Supreme  Court  on  writ  of 
certiorari,  though  not  raised  in,  nor  oon- 
sidered  by,  the  trial  court. 
[  For  other  cases,  see  Certiorari,  II,  e,  in  DlffesC 
Sup.  Ct.    1908.1 

Bankruptcy  —  proTing  claim  —  false 
representation  —  election  or  waiver. 

2.  Proof  of  a  claim  in  bankruptcy  as  one 
upon  contract,  and  participation  in  the  die- 
tribution  arising  from  a  composition  with 
creditors,  is  not  a  bar  to  an  action  for  de- 
ceit in  obtaining  on  credit,  by  false  reports 
to  a  commercial  agency,  the  goods,  the  price 
of  which  formed  the  basis  of  such  claim. 
[For  other  cases,  see  Bankruptcy,  X;  Estoppel, 

III.    b,    7;    Election    of    Remedies,    lY.,    In 
Digest  Sup.  Ct.  1908.] 

Bankruptcy  —  discharge  —  exemptioiie. 

3.  The  exemptions  from  the  operation  of 

a   discharge   in    bankruptcy,   made   by   the 

bankrupt  act  of  July  1,  1898   (30  Stat,  at 

L.  544,  chap.  541,  U.  S.  Comp.  Stat.  1901, 

p.  3418),  §  17,  do  not  rest  upon  any  theory 

of  the  exclusion  of  the  creditor  from  the 

bankrupt  act,  or  of  deprivation  of  right  to 

participate   in   the  distribution,  but  solely 

on  the  ground  that  although  such  rights  are 

enjoyed,   an   exemption   from   the  effect  of 

the  discharge  is  superadded. 

[For    other    cases,    see    Bankruptcy,    XL,    in 
Digest   Sup.   Ct.   1908.1 

Judgment  — >  discharge  in   bankruptcy 

—  bar  —  action  for  deceit. 

4.  A  general  discharge  in  bankruptcy,  re- 
sulting, under  the  bankrupt  act  of  July  1, 
1898,  §  14,  subdiv.  c,  from  the  approval  of 
a  composition  with  creditors,  over  ait  ob- 
jection by  a  creditor  that  the  bankrupt  had 
obtained  goods  from  him  and  other  credit- 
ors by  false  reports  as  to  financial  condi- 
tion, made  to  a  commercial  agency,  cannot 
be  regarded  as  such  an  adjudication  as  will 
bar  an  action  by  such  creditor  for  deceit, 
in  view  of  the  distinction  which  the  bank- 
rupt act  makes  between  the  general  dis- 
charge and  the  right  of  a  particular  credit- 
or to  be  exempt  from  the  operation  of  such 
discharge. 

[For   other   caBes.    see   Judgment,    III.   J.   la 
Digest  Sup.  Ct.  1908.] 

[No.  155.] 

Argued  January  30  and  31,  1913.     Decided 

April    7,    1913. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit  to  review  a  judgment 
which  reversed  a  judgment  of  the  Circuit 

Note. — On  certiorari  in  the  Federal  courts 
— ^see  note  to  Clark  v.  llackett,  17  L.  ed. 
U.  S.  89. 

On  the  effect  of  the  election  of  remedies 
in  cases  of  fraudulent  purpose — see  note  to 
Browning  v.  DeFord,  44  L.  ed.  U.  S.  1033. 

On  proof  of  claim  in  bankruptcy  as  bar  to 
action  for  deceit  in  securing  credit — see 
note  to  the  decision  of  this  case  in  the  cir- 
cuit court  of  appeals,  as  reported  in  43 
URJL(N.S.)  649. 

lis  V.  u. 
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FBIEND  r.  TALCOTT. 


Court  for  thi  Northern  IHatriet  of  ntiDoii 
io  fKTor  of  defendsnU  in  an  Action  for  de- 
Mit     Affirmed. 

Bee  ume  cau  below,  43  L.R.A.fN.S.)  MQ, 
103  C.  C.  A.  BO,  179  Fed.  676. 

The  fuU  are  Btatad  in  the  opinion. 

Mr.  Chester  G.  Clereland  argued  t)ie 
cftuae,  and  Messn.  Jacob  Newman,  Salmon 
0.  Levinson,  and  Benjamin  T.  Becker  tiled 
a  brief  for  petitioners: 

The  buBinesB  between  Talcott  and  Friend, 
Mom,  &  Morris  waa  all  partnership  busi- 
ness; the  supposed  financial  statement  re- 
lied on  b;  Talcott  iras  made  by  or  on  behalf 
of  them  as  a  partnership;  and  their  dis- 
cbarge in  banltruptc]'  was  of  them  as  part- 
Re  Bertenshaw,  IT  L.R.A.(N.S.)  B86,  85 
C.  C.  A.  61,  167  Fed.  363,  13  Ann.  Cai. 
BS6;  Vaccaro  T.  Securit;  Bank,  43  C.  C.  A. 
276,  103  Fed.  436,  2  N.  B.  N.  Rep.  1037; 
Dickas  v.  Barnes.  5  L.R.A.{N.S.)  664,  72 
a  C.  A.  261,  140  Fed.  849;  Tumlin  v.  Bry- 
an, 21  L.R.A.(N.S.)  B60,  91  C.  C.  A.  200, 
165  Frd.  166;  Re  Ferle;,  138  Fed.  027;  Re 
Forbes,  128  Fed.  137;  Francis  v.  McNeal, 
108  C.  C.  A.  459,  186  Fed.  481. 

Talcott  on  the  one  side,  and  Friend,  Moss, 
&  MorriE  on  the  other  aide,  cannot  be  di- 
vided into  different  parta  or  capacities  so 
aa  to  say  that  the  adjudication  of  the 
bankruptcy  court  waa  binding  upon  one 
part  or  capacity,  and  not  binding  upon  the 
otber  part  or  capacity. 

24  Am.  k  Eng.  Enc.  Law,  735,  737;  Cor- 
coran V.  Chesapeake  &.  0.  Canal  Co.  04  U.  S. 
741,  745,  24  L.  ed.  100.  101;  United  SUtea 
r.  California  t  0.  Land  Co.  102  U.  S.  356, 
357,  48  L.  ed.  476,  478,  24  Sup.  Ct.  Rep. 
2e6. 

Talcott  invoked  the  jurisdiction  of  the 
bankruptcy  court  to  hear  and  determine 
whether  or  not  Friend,  Moss,  &  Morris 
should  be  denied  a  discharge  in  bankruptcy 
because  they  had  obtained  from  him  prop- 
erty on  credit  by  means  of  a  materially 
false  statement  in  writing,  and  he  is  there- 
fore bound  by  the  adjudication  of  the  tiank- 
ruptcy  court  on  that  issue. 

Starbuck  v.  Starbuck,  173  N.  T.  603,  03 
Am.  St.  Rep.  631,  66  N.  K  193;  Hewitt  v. 
Northrup,  75  N.  Y.  610;  11  Am.  t  Eng. 
Enc.   Law,  446,  447. 

While  tbe  precise  cause  of  action  set 
forth  in  Talcott's  present  declaration  may 
not  have  been  involved  in  the  bankruptcy 
proceeding,  nevertheless  the  precise  issue  as 
to  the  effect  upon  a  discharge  of  tbe  facts 
relating  to  the  statement  to  Woods  Com- 
mercial Agency  was  Involved  in  the  bank- 
mptcy  proceeding  as  well  as  in  the  present 
actioD;  and  there  ia  therefore  such  a  ret 
/iNlioala  as  is  known  as  an  estoppel  by  ver- 
41ci 
•T  Ih  ed. 


24  Am.  k  Eng.  Enc.  Iaw,  7U,  780 ;  Booth- 
em  P.  R.  Co.  V.  United  States,  IBS  U.  B. 
1,  48,  42  L.  ed.  3B6,  376.  IB  Sup.  Ct  Rep. 
18;  Stone  v.  United  States,  12  C.  C.  A.  4S1, 
20  U.  B.  App.  32,  64  Fed.  670. 

The  adjudication  waa  no  leas  conclusive 
because  it  was  upon  a  question  of  law  rather 
than  upon  a  question  of  fact 

Biasell  v.  Spring  Valley  Twp.  124  U.  B. 
225,  232,  SI  L.  ed.  411,  414,  8  Sup.  Ct.  Re^ 
496;  24  Am.  k  Eng.  Enc.  Law,  790;  Oonld 
v.  EvansTille  ft  a  R,  Co.  01  U.  S.  626,  S33, 
23  L.  ed.  416,  418;  Northern  P.  R.  Co.  T. 
Slaght,  205  U.  S.  122,  51  L.  ed.  73S,  27  Sup. 
Ct  Rep.  442. 

The  conclusive  effect  of  the  adjudication 
is  not  destri^ed  by  tbe  tact,  if  it  be  a  fact, 
that  the  decree  of  the  bankruptcy  court  waa 


Gnnter  *.  Atlantic  Coast  Line  R.  Co.  200 
U.  a.  273,  290,  60  L.  ed.  4T7,  4B6,  26  Sup. 
Ct.  Rep.  262;  Deposit  Bank  v.  Frankfort, 
101  U.  S.  409,  GIO,  4S  L.  ed.  276,  280,  24 
Sup.  Ct.  Rep.  164. 

By  filing  a  claim  for  goods  sold,  and  thus 
affirming  the  contract,  respondent  waived 
all  claims  for  deceit. 

Tindle  *.  Birkett,  20B  U.  8.  183,  61  I*  ed. 
7B2,  27  Bup.  Ct.  Rep.  403 ;  Adier  v.  Fenton, 
24  How.  407,  IS  L.  ed.  808;  Lincoln  r.  Clnf- 
lin,  7  Wall.  132,  IS  L.  ed.  106;  Simon  t. 
Goodyear  Metallic  Rubber  Shoe  Co.  S2 
L.R.A.  746,  44  C.  C.  A.  612,  106  Fed.  57S. 

A  judgment  merge*  not  only  tbe  cause  of 
action  sued  on,  but  all  concurrent  remedies, 
even  if  consistent. 

Barth  t.  Loeffelholtz,  108  Wia.  S62,  84  N. 
W.  848;  Caylua  t.  New  York  K.  &  a  R.  Go. 
78  N.  Y.  800;  Bowen  v.  Mandeville,  06  N. 
Y.  237;  Morgan  v.  Skidmore,  3  Abb.  N.  C. 
92;  Bnimbach  v.  Flower,  20  111,  App.  810j 
Karr  v.  Barstow,  24  111.  S80. 

The  order  of  a  court  of  bankruptcy  allow- 
ing a  claim  ia  a  Judgment 

Kuehling  v.  Leberman,  8  W.  N.  C.  tit; 
Mitchell  V.  Mayo,  16  III.  83;  Wheeler  t. 
Dawson,  63  III.  64. 

That  such  judgment  is  not  so  efficient  as 
another  remedy  mi^t  If  does  not  change 
the  rule. 

Karr  v.  Barstow,  24  111.  5B0. 

Talcott's  claim  waa  provable. 

Crawford  V.  Burke,  1S6  U.  S.  176,  4S  L. 
ed.  147,  26  Sup.  Ct  Rep.  0;  Tindle  *.  Birk> 
ett,  205  U.  8.  183,  61  L.  ed.  762,  27  Bup.  Ct 
Rep.  403. 

It  is  not  excepted  from  the  operation  of 
a  discharge. 

Ibid. 

Mr.  Albert  M.  Kales  argued  the  cause, 
and  Messrs.  Horace  Kent  Tenney  and  Roger 
Sherman  filed  a  brief  for  respondent: 

There  is  no  eatoppel  by  judgment  The 
two  e&uaea  axa  tve^  Ua  vunib.   Tiat«  'ssa^ 
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be  idflniity  of  pariiea,  tiibj«ei-matter,  and 
cauM  of  action. 

Marklej  t.  People,  171  lU.  262,  63  Am. 
St.  Rep.  234,  49  N.  E.  502;  Wright  t. 
Griffey,  147  IlL  498,  37  Am.  St  Rep.  228, 
85  N.  £.  732. 

The  eubjeet-matter  of  the  two  proceed- 
ings is  different. 

Re  Muttey,  99  Fed.  71. 

There  may  be  estoppel  by  Terdict  where 
the  two  causes  of  action  are  different,  bat 
some  speeifie  matter  is  actually  passed  upon 
in  the  first  cause  and  relied  upon  in  the 
seeond. 

Rirerside  Co.  t.  Townshend,  120  111.  18,  9 
N.  £.  65;  Harrison  t.  Remington  Paper  Go. 
3  KRJL(NJ3.)  954,  72  C.  C.  A.  405,  140 
Fed.  400,  5  Ann.  Gas.  314;  Southern  P.  R. 
G6.  T.  United  SUtes,  168  U.  S.  1,  42  L.  ed. 
355,  18  Sup.  Ct  Rep.  18. 

A  judgment  rendered  upon  demurrer  is 
sometimes  condusiTe  of  the  facts  confessed 
by  the  demurrer. 

Bissell  T.  Spring  Valley  Twp.  124  U.  S. 
225,  31  L.  ed.  411,  8  Sup.  Ct  Rep.  490. 

The  bankruptcy  act,  {  12b,  provides  what 
must  be  alleged  by  the  bankrupt  in  his  pe- 
tition for  confirmation  of  composition.  He 
need  allege  only  the  facts  required  by  that 
section. 

Re  Thomas,  92  Fed.  913. 

One  who  has  a  claim  that  is  not  dis- 
duurgeable  will  not  be  heard  to  object  to  a 
discharge. 

Re  Senris,  140  Fed.  222. 

The  finding  of  the  court  in  the  order  of 
discharge  that  the  bankrupts  had  not  done 
any  aet  barring  a  discharge,  not  being  sup- 
ported by  evidence,  is  not  binding. 

Burleigh  t.  Foreman,  12  Am.  Bankr.  Rep. 
88;  3  Qye.  362. 

The  burden  of  proof  is  on  him  who  claims 
aa  estoppel  by  verdict  The  burden  has  not 
been  sustained  by  the  defendant. 

Russell  V.  Place,  94  U.  8.  606,  608,  24  L. 
ed.  214,  215;  Harrison  v.  Remington  Paper 
Co.  3  LJLA.(NJ3.)  054,  72  C.  C.  A.  405,  140 
,  Fed.  385,  5  Ann.  Gas.  314 ;  Cromwell  v.  Sac 
County,  94  U.  S.  351,  24  L.  ed.  195;  South- 
em  Minnesota  Railway  Extension  Go.  v.  St 
Paul  ft  a  G.  R.  Co.  5  a  a  A.  249,  12  U.  S. 
App.  320,  55  Fed.  690;  Enfield  v.  Jordan, 
119  U.  8.  680,  691,  30  L.  ed.  523,  7  Sup.  Ct 
Rep.  358. 

A  misrepresentation  to  a  third  person  is 
as  effectual,  as  a  basis  for  an  action  of  de- 
ceit, as  a  direct  representation  to  the  one 
who  is  deceived. 

Eatienstein  v.  Reid,  M.  ft  Ga  41  Tez. 
Oiv.  App.  106,  91  S.  W.  360,  16  Am.  Bankr. 
Rep.  740. 

If  the  record  leaves  it  uncertain  whether 
the  judgment  in  tha  first 
rM0 


a  fact  essential  to  plaintiff's  ttfoomxj  ia  the 
second  case,  there  is  no  estoppd. 

Hudson  V.  Remington  Paper  Co.  71  Kaa. 
304,  80  Pac.  568,  6  Ann.  Gas.  103. 

Proving  a  claim  in  the  bankruptqr  ooort^ 
or  taking  judgment  in  assumpsit,  does  Boi 
waive  the  claimant's  right  to  sue  for  dsoait 

Eatzenstein  v.  Reid,  M.  k  Co.  41  Tes.  Chr. 
App.  106,  91  S.  W.  360,  16  Aul  Bankr.  Rep. 
740;  Standard  Sewing  Mach.  Go.  v.  KattdU 
132  App.  Div.  530,  117  N.  Y.  Supp.  32,  8S 
Am.  Bankr.  Rep.  379;  Re  Lewensohn,  99 
Fed.  74,  2  N.  B.  K.  Rep.  381,  affirmed  ia  44 
G.  C.  A.  309,  104  Fed.  1006;  Standard  Sew- 
ing  Mach.  Go.  v.  Alexander,  68  S.  C.  506, 
47  S.  E.  711;  Frey  v.  Torrey,  70  App.  Div. 
166,  75  K.  Y.  Supp.  40,  175  N.  Y.  501,  67 
N.  E.  1082;  Mallory  v.  Leach,  35  Vt  166, 
82  Am.  Dec.  625;  Bowen  v.  Mandeville,  06 
N.  Y.  237;  Sheldon  v.  Clews,  13  Abb.  N.  C 
41 ;  Whittier  v.  Collins,  15  R.  I.  90,  2  Am. 
St  Rep.  879,  23  Ati.  472;  Union  Central  L. 
Ins.  Co.  V.  Schidler,  130  Ind.  214,  15  LJLA. 
89,  29  N.  E.  1071;  SUndard  Sewing  Madi. 
Co.  V.  OwingB,  140  N.  C.  503,  8  LJLA. 
(NJS.)  582,  53  S.  E.  345,  6  Ann.  Gas.  211; 
Norton  v.  Huxley,  13  Gray,  285;  Brum- 
bach  V.  Flower,  20  111.  App.  219,  131  IlL 
646,  23  N.  E.  335;  Bacon  v.  Moody,  117  Gau 
207,  43  S.  E.  482;  Drainage  Diet  v.  Dowd, 
132  111.  App.  499;  Strang  v.  Bradner,  114 
U.  a  555,  560,  29  L.  ed.  248,  249,  5  Sap. 
Ct  Rep.  1038;  Stokes  v.  Mason,  10  R.  L 
261 ;  McBean  v.  Fox,  1  IlL  App.  177. 

The  decision  in  tiie  case  of  Frey  ▼.  Tor- 
rey, 70  App.  Div.  166,  75  N.  Y.  Supp.  40,  la 
not  affected  by  subsequent  decisions. 

Tindle  v.  Birkett,  183  N.  Y.  267,  76  K.  S. 
25;  Maxwell  v.  Martin,  130  App.  Div.  80, 
114  N.  Y.  Supp.  349,  22  Am.  Bankr.  Rep.  97; 
Crawford  v.  Burke,  195  U.  S.  176,  49  K  ed. 
147,  25  Sup.  Ct  Rep.  9;  Tindle  v.  Bifkatft, 
205  U.  S.  183, 51  L.  ed.  762,  27  Sup.  Ct  Rep. 
493. 

There  is  no  inconsistency  between  a  suit 
in  assumpsit  based  on  a  contract,  and  an 
action  for  deceit  for  false  representations 
in  inducing  the  making  of  the  contract 

Bowen  v.  Mandeville,  95  N.  Y.  237;  Silts 
V.  Springer,  236  111.  276,  85  N.  E.  748;  Mal- 
lory V.  Leach,  35  Vt  156,  82  Am.  Dec  686. 

Those  who  have  claims  not  released  by  a 
discharge  are  not  "parties  in  interest* 

Collier,  Bankr.  9th  ed.  p.  262;  Re  Servis, 
140  Fed.  222. 

A  discharge  does  not  release  liabilities 
arising  out  of  deceit  or  any  tort  excepted  by 
the  statute. 

Re  Lewensohn,  99  Fed.  73,  2  N.  B.  N.  Rep. 
381;  Taylor  v.  Farmer,  81  Ky.  458;  ToiMT 
V.  Atwood,  124  Mass.  411 ;  Nelson  v.  Ptttar- 
son,  131  111.  App.  450,  affirmed  in  220  IIL 
240«  U  LJLA.(N.a)  912,  82  N.  E.  220,  11 
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Ana.  Ow.  178;  Katunstein  t.  Reid,  M.  4 
Ob.  41  Tex.  CiT.  ApiK  106,  91  S.  W.  360,  16 
Am.  Bankr.  Rep.  740. 

One  holding  a  judgment  that  it  not  die- 
ehargeable  under  the  act  may  oppoee  a  dia- 
eharge  and  still  reooTer  on  tiie  judgment. 

Tinker  t.  Colwell,  193  U.  &  473,  48  L.  ed. 
764,  24  Sup.  Ct.  Rep.  606;  Audubon  t.  Shu- 
feldt,  181  U.  &  676,  46  K  ed.  1009,  21  Sup. 
Ct  Rep.  736. 

Tht  proper  practieo  it  to  grant  a  dia- 
eharge  and  try  the  question  whether  a  giren 
claim  is  barred  by  the  discharge  when  a 
suit  is  commenced  on  such  claim. 

Collier,  Bankr.  9th  ed.  p.  311;  Re  Rhu- 
tASsel,  96  Fed.  697;  Re  Thomas,  92  Fed. 
912;  Re  Tinker,  99  Fed.  79,  2  N.  B.  N.  Rep. 
891. 

Mr.  Chief  Justice  White  deliirered  the 
opinion  of  the  court: 

Ou  February  1,  1904,  the  commercial  firm 
of  Friend,  Moss,  ft  Morris,  and  its  members. 
Were  adjudicated  bankrupts.  As  the  is- 
lues  here  to  be  considered  are  unaffected 
thereby  and  the  subject  was  treated  as  ir- 
relevant by  the  courts  below  and  no  ques- 
tion concerning  it  is  insisted  on  by  the 
respondent,  we  put  out  of  view  an  order  sub- 
sequently made,  setting  aside  the  adju- 
dication as  to  the  members  of  the  Arm  in- 
dividually. 

Talcott,  the  respondent,  was  allowed  a 
claim  for  $3,204.91,  the  unpaid  price  of  goods 
sold  to  the  firm  on  credit.  The  firm,  avail- 
ing of  the  right  to  make  a  composition  with 
its  creditors,  given  by  §|  12  and  13  of 
the  bankruptcy  act,  asked  the  court  to  ap- 
prove a  proposed  composition.  Talcott, 
SAong  others,  opposed,  upon  the  ground 
I  hat  tiie  bankrupt  had  procured  the  sale  on 
tredit  of  the  goods,  the  price  of  which  form 
the  basis  of  his  (Talcott's)  allowed  claim, 
by  means  of  false  reports  made  to  a  com- 
mercial agency  of  the  financial  condition  of 
84] the  firm.  The  ^specification  of  the 
g/ounds  of  objection  just  stated  is  repro- 
djced  in  the  margin.! 


Before  a  master  the  bankrupt  contended 
that  the  objection  of  Talcott  was  insuffi- 
cient, because,  even  if  the  facts  were  true, 
they  were  inadequate  to  prevent  the  ap- 
proval of  the  composition.  The  master,  ac- 
cepting that  view,  without  taking  testi- 
mony, reported  in  favor  of  approval  The 
report  on  the  subject  was  as  follows: 

"As  to  specification  No.  8  of  James  Tal- 
cott, referred  to,  I  am  of  the  opinion  that  a 
reasonable  and  proper  construction  of  {  14b 
(8)  [82  Stat  at  h,  797,  chap.  487,  U.  B. 
Comp.  Stat  Supp.  1911,  p.  1496]  would  re- 
quire the  'materially  false  statement  in 
writing*  to  be  made  directly  to  the  cred- 
itor in  question;  and  I  deem  the  allegations 
in  this  specification,  which  are  to  the  ef* 
feet  that  the  alleged  false  statement  was 
made  to  a  commercial  agency,  to  be  in- 
sufficient, *and  I  am  of  the  opinion  that  [86 
the  specification  should  be  overruled  for 
this  reason." 

This  report  was  objected  to  by  Talcott 
on  the  ground  that  the  master  erred  in 
refusing  to  take  proof  as  to  the  alleged 
false  statements,  and  in  treating  them  as 
legally  insufficient.  The  objections  were 
overruled  and  the  report  was  confirmed. 
The  order  of  confirmation,  following  the  re- 
quirements of  paragraph  d  of  9  12,  recited 
that  the  composition  was  "for  the  best 
interests  of  the  creditors,"  and  that  *tha 
bankrupt  has  not  been  guilty  of  any  of  the 
acts  or  failed  to  perform  any  of  the  duties 
which  would  be  a  bar  to  his  discharge."  [30 
Stat  at  L.  660,  chap.  641,  U.  Q.  Comp.  Stat 
Supp.  1911,  p.  1496.]  The  result  was  to 
give  the  bankrupt  a  general  discharge  in 
virtue  of  subdivision  c  of  9  14,  which  saysi 
The  confirmation  of  a  composition  shall 
discharge  the  bankrupt  from  his  debts,  oth- 
er than  those  agreed  to  be  paid  by  the 
terms  of  the  composition,  and  those  not  af- 
fected by  a  discharge." 

In  April,  1906,— about  a  year  after  tha 
oomposition, — ^Talcott  commenced  this  ac- 
tion to  recover  from  the  former  bankrupt 
firm  the  damages  sufl'ered  by  him  beeausa 
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fThat  said  bankrupts  obtained  from  said 
Jjmes  Talcott  and  from  other  creditors 
»»operty  upon  credit  upon  a  material- 
false  statement  in  writing  made  to 
said  creditors  for  the  purpose  of  ob- 
taining such  property  on  credit;  that 
said  statement  was  so  made  on  or  about  the 
21st  di^  of  January,  1903,  to  Woods  Dry 
Goods  Commercial  Agency,  which,  as  said 
bankrupts  knew,  was  a  commercial  agency 
engagea  in  the  business  of  receiving  state- 
menta  of  the  financial  condition  of  persons 
applying  for  the  purehase  of  goods  upon 
credit,  and  to  be  communicati^  to  those 
from  whom  they  sought  such  credit;  that 
aaid  statement  was  duly  communicated  to 
■aid  James  Talcott  and  to  others  by  said 
Commtrtitd  Agemej  for  Urn  porpoaa  d  ba- 
bug  meUd  npam  hj  ikmm  !■  nllliy  goods  io 


said  bankrupts  upon  credit,  and  that  there- 
after said  James  Talcott  and  others  did  sell 
and  deliver  goods  to  said  bankrupts  upon 
credit,  relying  upon  said  statement;  tAat 
by  the  statement  so  made  in  writing  by  said 
bankrupts  it  was  averred  that  they  bad  a 
net  surplus  on  January  Ist,  1903,  of  $92,- 
988.95  over  and  above  all  debts  and  liabili- 
ties, whereas,  in  truth  and  in  fact,  they 
had  no  surplus  over  and  above  their  debts, 
but  were  wholly  insolvent.  All  of  which 
facts  were  well  known  to  said  bankrupta  at 
the  time  the  statement  was  made,  but  were 
not  known  to  said  James  Talcott  and  other 
creditors  who  sold  ^[oods  to  said  bankrupts 
in  reliance  upon  said  statement,  until  atler 
tha  filing  d  \te  Y^XiXi^QnL  >ia 
boniA. 
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of  deceit  practised  in  procuring  the  sale  of 
goods  on  credit.  The  deceit  relied  upon  was 
the  deceit  which  liad  been  alleged  as  a  basis 
for  the  opposition  to  the  composition;  that 
is,  false  reports  made  in  writing  to  a  com- 
mercial  agency  as  to  the  financial  condi- 
tion of  the  firm,  except  that  in  one  count 
no  mention  was  made  of  the  commercial 
agency.  On  the  face  of  the  declaration  the 
sales  asserted  to  have  been  made  were  the 
same  sales  the  price  of  which  formed  the 
basis  of  the  claim  filed  and  allowed,  and 
if  not  accurately,  at  least  approximately, 
the  amount  of  the  damage  sought  to  be  re- 
covered was  the  difference  between  the  ag- 
gregate price  of  such  sales,  diminished  by 
the  extent  of  the  distribution  paid  upon  the 
composition.  In  addition  to  the  general  is- 
sue the  defendants  set  up  as  res  judicata 
the  order  arising  from  confirmation  of  the 
Sdjcomposition.  *The  cause  was  heard  upon 
the  issue  of  former  adjudication,  and  judg- 
ment was  entered  in  favor  of  the  defend- 
ants, the  judgment  reciting  that  the  mat- 
ters and  things  involved  in  the  suit  had 
been  fully  adjudicated  in  the  bankruptcy 
proceedings.  On  reviewing  the  cause,  the  cir- 
cuit court  of  appeals  concluded  that  the  act 
of  Talcott  in  going  into  the  bankruptcy 
proceedings  and  proving  his  claim  as  one  on 
contract  did  not  constitute  an  election  by 
him  to  be  bound  by  the  discharge  if  other- 
wise uilder  the  bankruptcy  act  the  claim 
was  excepted  from  such  discharge,  and  that 
the  fact  of  participating  in  the  bankrupt- 
cy proceeding  for  the  purpose  of  obtaining 
the  benefits  of  the  distribution  therein 
made  was  not  a  wavier  by  Talcott  of  his 
right  to  proceed  in  an  action  for  deceit  to 
collect  the  deficiency  notwithstanding  the 
discharge.  The  court,  moreover,  decided 
that  the  opposition  to  the  composition,  its 
confirmation,  and  the  resulting  general  dis- 
charge, did  not  constitute  the  thing  ad- 
judged, estopping  Talcott  from  asserting 
that  his  claim  for  damages  sufl'ered  by  the 
deceit  was  not  embraced  by  the  discharge. 

The  judgment  of  the  trial  court  was 
therefore  reversed  (43  L.R.A.(N.S.)  649,103 
C.  0.  A.  80,  179  Fed.  676),  and  the  case  is 
here  on  the  allowance  of  a  certiorari. 

There  is  a  contention  that  the  questions 
of  waiver  and  election,  although  passed  on 
by  the  court  below,  are  not  open  for  our 
consideration  because  it  is  asserted  they 
were  not  raised  in  or  considered  by  the 
trial  oourt.  As  we  think  the  contention  is 
without  merit,  we  proceed  to  dispose  of  the 
propositions  eonceming  election  and  waiver 
and  ret  fudicata.  In  doing  so  we  shall  di- 
nel  mar  attention  to  four  propositions 
takoi  from  one  of  the  printed  arguments 
aa  hthMli  9i  tlM  pttiiioneny  and  which  we 

rss 


think   embrace   all   the   contentions   reliad 
up(Hi.   The  propositions  are  these: 

1.  The  record  of  the  bankruptcy  proceed- 
ings evidenced  *an  election  of  remedies  [S7 
by  respondent  which  barred  his  suit  lor 
fraudulent  representations. 

2.  The  order  confirming  the  compoaition 
discharged  petitioners  from  respondent's 
claim. 

3.  The  order  confirming  the  composition 
was  a  complete  adjudication  against  re- 
spondent's right  of  action. 

4.  Neither  the  reasons  assigned  by  tha 
district  court  for  holding  respondent's  speci- 
fications insufficient,  nor  such  holding  itself^ 
detract  from  the  legal  efficacy  of  the  order 
confirming  the  composition  as  an  adjudica- 
tion of  the  rights  of  the  parties. 

At  the  outset  it  is  to  be  observed  thai 
the  propositions  are  redundant,  since  they 
really  involve  only  two  distinct  contentions: 
1st,  election  and  resulting  waiver  from  the 
proof  by  Talcott  of  his  claim  in  bankruptcy, 
and  his  participation  in  the  distribution 
arising  from  the  composition;  and  2d,  the 
binding  force  of  the  discharge  on  the  claim 
of  Talcott,  because  of  the  force  of  the  thing 
adjudged,  resulting  from  the  order  approv- 
ing the  composition  over  the  objection  of 
Talcott,  and  the  general  statutory  discharge 
which  resulted. 

Coming  to  dispose  of  the  first  contention* 
we  put  out  of  view  as  irrelevant  much  that 
is  urged  in  argument  concerning  what  con- 
stitutes an  election  and  waiver  in  the  gen- 
eral sense,  since  the  question  here  for  de- 
cision is  only  whether  there  was  a  waiTer 
or  election  under  and  for  the  purposes  of 
the  bankrupt  law. 

The  theory  of  election  and  waiver  arising 
from  the  proof  of  the  claim  in  bankruptcy  as 
one  upon  contract,  where  the  right  to  sue  in 
tort  sJso  existed,  must  rest  upon  the  assump- 
tion that  it  was  within  the  power  of  the  cred- 
itor to  exercise  an  election  to  come  under  the 
operation  of  the  bankruptcy  proceedings 
and  thus  to  be  bound  by  ^e  result  of  such 
proceedings,  or  to  stay  out  and  escape  the 
operation  of  the  act.  This  must  be  the  case, 
as  it  is  impossible  to  conceive  of  a  right  of 
election  in  a  case  where  *no  such  right  [SS 
existed.  But  this  theory  has  been  expressly 
decided  to  be  without  foundation.  Crawford 
V.  Burke,  196  U.  S.  176,  49  L.  ed.  147,  26 
Sup.  Ct.  Rep.  9.  In  that  case  the  ruling 
was  that  where  a  debt  was  of  such  a  char- 
acter as  to  cause  it  to  be  within  the  power 
of  the  creditor  to  enforce  the  same  as  an 
obligation  arising  en  contract,  or,  if  he 
chose  to  do  so,  as  one  in  tort,  as  from  the 
point  of  view  of  contract  the  debt  was  prov- 
able in  bankruptcy,  even  conceding  that 
it  might  not  be  so  provable  if  the  tort  waa 
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r«Ii«d  Bpon,  Ui>t  it  wu  the  iutj  of  the  ruptc^  eh^  rdeue  4  baakrapt  tnm  all 

creditor  t»  proT*  a«  nnder  contrtet,  tnd  if  of  kia  prvtioib  debta,  except  fueh  aa,*  •!«, 
ha  aliataiDed   fron   lo   doing,  Ua   debt  or       And  a  brief  reference  to  tbe  mora  fen* 

claim,   baing   provable,  waa   operated  upon  portant  of  the  prior  bankruptcy  acta  tlu««S 

and  barred  hj  the  proeeedinga.    The  theory  abundant   light  on   the  text.     Tha  ast  of 

of  aleetioa  and  waiver  being  thua  eaUb-  1841,  in  the  let  aection  (0  SUt.  at  L.  4U, 

liahad  to  ba  iinreal,  there  la,  of  courae,  notb-  c^ap.  B),  comprehen lively  lUtw!  the  alaiiaa 

ing  left  lor  the  propoaition  to  reit  upon,  "t  claima  which  were  etnbraecd  witUa  tti 

But  it  U  aaid  Oawford  t.  Burka  ia  inap-  *«ope,  and  expreaaly  excluded  eartala  mt' 

poalta  baeanae   in  that  eaae,  although   the  merated    eUaaea.     No  exemptiea   fraia  tha 

claim    nnda-    eonaideratlon    InvoWed    both  operation  of  a  diaeharga  when  granted  waa 

tha  alemmU  of  contract  and  tort,  aa  no  «»n'«T«i.  "d  therefore  all  who  vera  wlft- 

jodgment  had  been  entered  eatablUhing  the  ""  *''•  •**'*  *'  *''■  "*■  *'"''"  «'i<»rfn«  •*■ 

tort,  nnder  the  bankrupt  law  aa  then  ez-  '»«'«'>*■.  "•'•  ^^^^  by  iU  burdana.    Uodar 

iating  the   debt   waa  not  excepted  from  a  ""^  «»■   '"  ?*'"*"  '•   ^<»"T*»'.  »  "«'• 

discharge,  while  her«,  In  oonaequence  of  tbe  **'•  ^^   ^  •*■   '",   it   waa   held   that  al- 

amendment  of  1803,  the  debt,  if  there  haa  **""«*    •    «'"*'"    '»"    exelndad    from    the 

been  no  waiTer,  U  excepted  from  the  dU-  '■*  "  ••"•W^'t  '"  ^7  *>>•  'oluntary  art  of 

charge.     Thia  being   the  case.   It   U   urged  "•   "^'*o''    *°^    "o   thereby   participated 

that  an  election  and  waiver  reaulted  from  '"    **■*    diatributioa,   the   creditor   by    anch 

the  act  of  the  debtor  In  proving  hU  claim  "'*«*■'<">  '•'«■*  •>i»  •''8:'''  *»    be  treated  [40 

as  on  contract,  and  thua  taking  advantage  "  ""''  ^ouad  by  the  atatnte,  and  conaequent- 

o(  the  bankruptcy  proceeding.,  and  ther,-  '^  "*  ,**"  or  claim  waa  diacharged.    The 

by   obUining   righta    or  benefiU   which   he  ^*  ,"'  ^"''  P"»'»'»»bly  to  correct  the  in- 

would  not  have  had  if  he  had  aUyed  ont,  i"^'**   **'=''    "'*"   '"■*™    exclodiag   from 

and  thua  aared  hia  right  te  ba  freed  from  '"  P»rticlpation  in  the  diatributioa  of  aa- 

the  operation  of  the  diacharge.     But  thU  •**•  *''"■•  e«^t<»"  "ho  It  waa  thon^t, 

iliatinction  ia  alao  wholly  without  founda-  b**""  o'  the  meritonoua  nature  of  thdr 

tion.     Ita  error  liea  In  aaaumlng  that  tbe  ^**'*'  '''j'"'**  ""'''«  bound  by  the  dlaeharga, 

Tight  which  the  bankrupt  aet  coafera  upon  ^'Vf^  '""» tbe  ayatom  of  excluding  aueh 

.numerated  claaaea  of  debta  to  be  exempt  «*d.tora    from    the   act,   and,  on   the  en- 

from  the  operation  of  a  diaeharge  reeta  upon  trary,   adopted   the   pnnciple   of  ineludint 

*he  conception  that  auch  debU  are  exempt  "•*"   *"  ^*  beneflU  of   the  art,  and  yet 

becauae   they    are    excluded    from    the   art,  '^    "*•    "f*    ""?    "•™Pt"'ff   them    from 

.nd    may   not   participate    In  H.e  diatribu-  *^\*'Pf7"*"'  ?/  ^"J^'f^/^  J?,fT': 

tionol^eta.     That  i.  to  aay,  the  confuaio»  P"b  th^  reault,  !  W  of  the  act  {14  SUt 

liee  in  not  diatiugui.hing  between  creditor*  **  }-  M^'  "^P-  "*'   "f?**  '  '"<»t  »"»■ 

»«]who    are    excluded    -from    the    bank-  f"?'""'*  «"""««*'?-  «'  P;"«b1*  debta, 

Tupt   act   and  thoae  who,  although  Indud-  '°«'"<"°8  *•  wdl  unliquidated  damage,  for 

<d  therein,  have  had  conferred  upon  than  JPr**  ",^"5  ^.■^*'  "'.'?"*I"'=^-     ??^ 

«he  benefit  of  an  exception  from  the  Vperation  ^^  "'■I**'  *''  I*""  "*  "'  ""■  ""«  •,»**?<* 

•fthedi.chatge.    Even  a  auperflcial  analy.U  to  b,  deluded  from  the  operation  of  the 

•f  the  text  of  the  bankruptcy  aet  will  make  "*'  "f,  *'"**^'*;?  '"  "  PV*"=»'t^  ''~"|"' 

thia  clear.     Thna.  S  63a  and  b  enumerat«a  *"'    '*""^.  "'^    exemption,    from    dia- 

the  debt,  which  may  be  proved,  and  which  '^^l«'-  .V"*   **',*"'<'   "I".  ?»"*'•  "''«»''- 

are  therefore  entitled  to  ^rticipate  In  the  ?fP"rv.*  '  "''I.'"'  P""-**^"  ,:     \.i,J^* 

benefita  of  the  act  and  are  bound  by  ita  "t'     *"  ^V.      *■""*■  f^  '*"  J'^Mwid 

proviaiona.   including   a   dL«!hargc.    Sertion  thereon  ahall  be  a  payment  on  account  of 

17   enumeratea   the   debta   not   affected    by  "'**  <***•       "  '•  <*b"<»u«  that  the  preaent 

a  diacharge;   that  la.  thoae  exempted  from  »<^    embodiea    the    aame    policy,    aince    the 

iU    operation.      It    ia    apparent    that    the  e««>nptioM  from  discharge  which  are  given 

ezemptiona  do  not  reat  upon  any  theory  by  the  atatute  are  found  In  a  aeetlon  de- 

of  the  axduaion  of   the  creditor   from    the  '"t*^    to   that   anbject,  and  are    aUted   in 

bankrupt   aet,   or   of   deprivation    of   right  word*,  aa  we  have  said,  to  be  axemptlona 

to  partleipata  in  the  distribution,  but  aole-  Irom  dlKbarge  allowed  in  (avor  of  provable 

ly  on  tbe  ground  that,  although  roch  righU  debta;  that  la.  debta  entitled  to  participate, 

are  enjoyed,  an  exemption  from  the  effect  which  are  given  the  beneflt  of  an  exemp- 

of  the  diacharge  ia  auperadded.     The  text  tion  from   the  operation  of  the  dlsdtarg*. 
leavea  no  room  for  any  other  view,  aince       While  tha  conaiderationa  Just  stated  dls- 

the   exception,   in   terms   are   aocorded   to  pose  of  the  question  of  waiver  and  aleeHca, 

certain  dasM.  of  debta  which  are  provable  they    virtually    also   serve    to   indloto   the 

under  g  83,  and  therefore  debta  which  are  error  which  underlies  the  contention  aa  to 

entitled  to  participate  In  the  distribution,  ret  judicata;  that  is,  a  confuavoa  <A  Mmw^ 

the  language  being:  'A  diaebarga  in  bank-  uiaing   tim   trwittnt   O&sv   -^Mik  «m 
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different  m  one  and  the  same.     To  con-  statute,  involye  passing  open  the  separata 

stitute  ret  judicata,  it  is  elementary  that  and  distinct  claim  of  creditors  to  he  «E- 

there  must  he  identity  of  cause  hetween  empt  from  the  operation  of  the  diaeharpib 

41]  the  two  cases.    In  view  of  *the  text  of  it  results  that  in  bo  view  of  the  caaa  la 

the   bankrupt   law,   the   distinction   which  there   merit   in   the  contention   as  to  wm 

it   makes   between   the   general   discharge  judicata.     The  contention  urged  in  maaj 

and  the  right  of  a  particular  creditor  to  forms,  based  upon  the  recitals  in  the 

be  exempt  from  the  operation  of  such  dis-  of  confirmation  of  the  composition, 

charge,  it  needs  but  statement  to  demon-  conformably  to  the  statute,  as  to  the  ab- 

atrate  the  difference  of  cause  which  neces-  sense  of  fraud  or  other  wrongdoing,  oliLv 

sarily  obtains  between  determining,  on  the  is  but  a  reiteration  of  the  contention  as  to 

one  hand,  in  favor  of  the  bankrupt,  whether  res  judicata,  which  we  have  shown  to  bo 

he  is  entitled  to  a  general  discharge,  and  without  foundation, 

of  deciding,  on  the  other,  as  between  a  par-  Afllrmed. 
ticular  creditor  and  the  bankrupt,  whether 

the  claim  of  that  creditor  is  of  such  a  char-  '-"^— 
acter  as  to  be  exempt  from  the  operation 

of  a  discharge.    Nothing  could  more  clear-    

ly  emphasize  the  distinction  which  exisU  WILLIAM  O.  PLE8TED  and  Charles  Btn- 

between    the    two    subjects— that    is,    the  *"**»  Appts., 

granting  of  a  general   discharge,  and  the  ^'           u     »  t      u^-^ 

question  after  it  is  granted,  whether  a  par-  SAMUEL  A.  ABBEY  and  John  J.  lAmbort 

ticular  debt  is  exempted  by  law  from  its  oo/^»           ^^aco 

operation— than  does  the  provision  of  the  (See  8.  C.  Beporter's  ed.  42-^2.) 

statute  (8  14c)  authorizing  a  general  dis-  p^,,„^  ,^^^^  _  ^^,  ^^^^  _  ^^^ 

charge  a«  the  result  of  an  approval  of  a  ^^  xhe  rights  of  persons  seeking  to  pur. 

composition,    since    it    expressly    reserves  chase  coal  lands  belonging  to  the  United 

from  the  operation  of  such  discharge  of  the  States  must  be  measured  by  their  second 

bankrupt   from  his  debts,  "those  not  af-  application,  where,  instead  of  invoking  and 

fected  by  a  discharge."     It  is  elaborately  pursuing  any  remedy  in  the  courts  whieb 

argued,  however,  that  whatever  be  the  in-  ^W  mlg*>t  have  had,  growing  out  of  the 

flrmity   of  the  decree  of  confirmation   as  rejection  by  the  Land  Department  of  their 

re.  judicata  in  the  complete  sense,  tlu.t  de-  ^^  ro^.t^o'l^T^^^^^^^^ 

tree  was  nw^rily  binding  m  so  far  as  ^„^  ^^en  made  an  entirelv  now  applicltion. 

it   established   relevant   facts   which   were  [por  other  cases,  see  Public  Lands,  I.  a  i^  la 

at  issue  between  the  parties,  and  therefore  Digest  Sup.  Ct  M08.] 

la   here   conclusive.     But   the    proposition  Co««i;  -  «yl««on  to  Land  Deparanenl. 

rests  upon  an  unfounded  assumption,   as  ,^.2' J***  ';^"**1  ^^  subordinate  officials  ot 

nothing  in  the  assertion  of  the  right  to  *J*  i^"*^  ^Pfi;*"*'!!^  *1*"«  ""^'''  *?*  *"" 
uv»Kiii5  «u   *««  ••oi..  V  w«  V*    v««  *  i5*i.  w  g^ructions  of  their  official  superiors,  to  ac- 
he exempt  from  the  operation  of  the  dis-  ^^  ^  application  to  purchase  coal  lands 
charge  here  relied  upon  involves  a  traverse  belonging  to  the  United  States,  is  not  sab- 
or  denial  of  any  relevant  fact  established  |ect  to  review  or  correction  in  the  courts, 
as  a  result  of  the  approval  of  the  com-  [For  ^^^^^jg^  "^  ConrU,  I.  e,  C  In  Digest 
position.    On  the  contrary,  as  we  have  seen,  ^'        ^^' 
the  facts  here  relied  upon  to  establish  the  .^     usAl 
exemption    from    discharge    are    the    facts  *-    ^'        '^ 
which  were  conceded  to  exist,  and   were 

not  traversed  for  the  purpose  of  the  hear-  Argued  January  31,  1913.    Decided  April  7, 

ing  on  the  composition.  1913. 

Conceding,  for  the  sake  of  argument,  that 
the  facts  which  were  alleged  as  the  basis  of  A  PPEAL  from  the  Circuit  Court  of  the 
4S]the  opposition  to  the  approval  *of  the  A  United  States  for  the  District  of  Colo- 
tompoaition  were  sufficient,  had  the  law  rado  to  review  a  decree  sustaining  a  de- 
been  rightly  applied,  to  have  prevented  murrer  to  and  dismissing  the  bill  in  a  salt 
tho  approval  of  the  composition,  such  con-  to  control  by  a  restraining  and  mandatory 
ceasion  would  afford  no  ground  for  holding  injunction  the  action  of  subordinate  offieen 
that  beeause  one  case  in  matter  of  law  in  the  Land  Department  with  reference  to 
waa  erroneously  decided,  that  such  deci-  ■ 
sioB  should  conclusively  establish  the  duty  ^,  Nort—On  the  conclusiveness  and  effeet  of 

to  erroneously  decide  another  and  distinct  ^«  ^?^*"i^"^ ''L*^'' J^L^c&'J^ 

^         ra        Av      Av^-  V  -.J   14.  x^  ^  ..^^A  uotcs  to  Hartmau  v.  Warren,  22  C.  C.  A.  S8; 

case.    If.  on  the  other  hand,  it  be  conceded  Larson  City  Gold  k  8.  Min.  Co.  t.  North 

that   the   eomposition   was  rightfully   ap-  g^^  Mi„,  f^  2g  c.  C.  A.  344;  and  Uinta 

pivred,  MB  the  determination  of  that  sub-  Tunnel*  Min.  k  Transp.  Co.  v.  Creeds  4  & 

/eet  did  not,  t^fder  the  rerr  if  rmf  qt  tl^e  a  Mia.  |t  MUL  C^  67  C.  0.  A.  207. 


mi.  pusrtD  *.  ABBiT.  <r.  41 

aa  ■ppliemtltia  to  pnrehtM  coal  Undi.    At        If  tlia   order   of   tha  Deputmcnt   odor 

flriBMl.  which  the  defendant!  here  elaim  to  aet  la 

The  faeta  ara  itatad  in  tlie  opinion.  not  clearly   within   the   power  granted  to 

MeHn.  JaoMi  G.  Northcatt  and  Wll-  **"  Int^loc  Department.  It  li  not  Uw,  and 

liam  O.  Preeitlaa  argued  tbe  caiiee.  and,  '"•  "^  binding  foreo  or  effect 

with  Keaara.  Eobert  H.  Widdlcomh.  uid  A,  ,^;;'^  ?!;'?/;  """f^ '"'^  ""tJ".""- 

W.UO.  HoHendri.  .1-  a  h.«  for  appel-  '^^'^^^^^t^'^S'i.frt 

It  .e«n.  to  be  the  .ie.  <<  the  trial  eou«  "J  " /■  «!•  <«.  »  Snp.  Ct  Hop.  .38. 
that  ao  act  of  a  rejlale,  or  recirer  in  deal.       ""aam"  "  Injnnctlon  U  anilahle  la 

lag  with  the  puhllo  hu.d.,  while  the  title  re-  "i;'"  "»  Perlormanoe  of  a  dot,  or  pre. 

■niin.  In  th.  go.ermaent.  be  it  e.er  eo  ar-  '"'  •  "7"? '  "'"  ?"  '''"';  ""B'?  "  ",• 

Wtrar,  or  eontrar,  to  the  letter  of  the  law,  !?   ""plalhed    of    •.   pnrelj   inlnuterUl. 

«an  he  reatrained  or  prerented  b,  the  action  "•  '»"?'°;  ""•'  ''"»"'.'  "' ■»'°!^"'  "'^■ 

of  th.  oourta.    Jndi^  lancUoi  cannot  b.  '',  'T."?^"  ""  "!*  "  '!S^~'^  " 

lonnd  for  thU  radical  doctrine.    The  Ihnil  ^''^Jf'"'-    ^'f  ™  J  P«eible  judjcal  «r 

to  which  the  eonrt.  h...  gone  U.  that  «>  J^erliuaarj  act  whid,  the  Und  omeer.  in 

lona  aa  the  title  of  the  Und  rcmaine   In  **"■  "^  ■*""  «'*™  **  ''*"  """^  «"***f  «"- 

tl>eVrenni.nt,th.olllce>aoftheLandDe.  eideratlon   wa.   the   drtermination    of   the 

>ar£»,t  will  not  be  interfered  with  in  the  f""  °'  "»  !?"'■  "J,."'^  J?  "°".u^ 

Sia^t.  of   their   oaclal   dntlea,   "nnleee  '"".the  reading  of  the   etatote.    I.  thin 

«hao  dntlea  are  of  a  character  porely  minia.  "t'V!!;"*'°°S'.'       ...       „.  „  »   «,, 

»_^.,  ._j  1 ,„, j„  „,  , '. „.       Roberta  r.  United  SUtea,  17«  U.  8.  B81, 

warlal,  and  inToiTing  no  ezereiae  of  Jndgnient  ...      ,    ...  „.  „       „.^7      __. 

«r  dii«tlon."  44  L.  cd.  M3,  20  Snp.  Ct  Rep.  3T«. 

UtcbllaU  r.  Tbe  BcgiaUr   (LitchflBld  t.       AMUUnt  Attorney  Oenenl  Cobb  ugued 

SkliKrd*)  B  W«1L  S76,  IS  L.  «d.  OBI.  the  c«um,  wad,  with  Solicitor  Oeneral  Bnl- 

DiMT«tlon   aieta,   utd   the  Uw   permite  litt,  filed  »  brief  tor  ftppelleee: 
«he  aE«relM  of  it,  011I7  within  the  purview       It  tppeus  on  the  fkce  of  the  bill  thmt  the 

«il  granted  power;  and  if  partiee  nl^lintiig  to  title  to  the  laud  »oiight  to  be  kcqnired  U  i> 

■m  publie  fnaetlonuiee,  ud  eUlming  to  die-  the  United  States,  and  that  the  prooeedlnga 

^lATge  pnUle  or  offleUl  dntlea,  etep  beyond  to  acquire  that  title  are  etill  in  fi«rt,  is  the 

41m  pale  ol  tha  law,  they  hare  gone  beyond  only  forum,  (.  a,  the  Land  Department,  ap- 

Sta  protection,  and  not  only  will  they  not  be  pointed  by  law  to  adjudicate  lueh  mattan^ 

■iroteeted    in    their   attempted   uanrpation,  involTing,  an  they  do,  the  ezeroiee  of  jndg- 

bnt  court*  of  equity  will  reatraiD  them  from  ment  and  dieeretion;   and  the  eourta  ar* 

«neh  exerelM,  juat  aa  they  do  private  indl-  therefore  without  Juriidietion  to  interfert, 

>idaaU.  in  equity  or  at  Uw,  hy  review  or  otherwia^ 

2  Story,  Eq.  ISth  ed.  •  O0S;  S  Pom.  Eq.  with  the  exerciae  «t  that  Judgment  and  dla- 

*Tur.  3d  ad.  I  4340;  NobU  t.  Union  River  cratlon. 

Ix^ing  R.  Co.  147  U.  S.  1U,  ST  L.  ed.  123,       Brown  v.  Hitchcock,  178  U.  B.  478,  47^ 

33  Sup.  CL  Bep.  871;  Board  of  Liquid*-  478,  48  L.  ed.   772-774,   19  Sup.   Ct.  R^ 

tion  V.  HeCcmb,  »2  U.  B.  631-S41,  23  U  48Si   United  BUte*   v.  Behnrs,   102   U.  8. 

•d.  B8S-628;  La  Oiapalle  v.  Bubb,  SB  Fed.  378,  398,  26  L.  ed.  187,  ITI;  United  States 

481  i  American  School  of  Hagnetie  Healing  u  rel.  Rivenide  Oil  Co.  v.  Hitchcock,  190 

V.  HcAminl^,  187  U.  B.  94,  47  U  ed.  BO,  S3  U.   B.   310,   47   L.  ed.   1074,   23   Snp.   Ob 

Snp.  Ct.  Rep.  33;  Mew  Orleani  Nat.  Bank  Rep.   898;    Knight  v.   United  Land   Aaeo. 

v.  Merchant,  IS  Fed.  841.  142  U.  S.  161,  8S  L.  ed.  974,  IE  Sup.  Ct.  Rep. 

Where  the  action   involved   U  not  of  a  U8;  Or^on  v.  Hitchcock,  202  U.  S.  80,  SO 

political   or  executive  character,  and  call*  1*  cd.  B3fi,  26  Sup.  Ct.  Bep.  S88;  Naganab 

into  eierciae  no  judgment  or  discretion,  but  r.  Hitchcock,  202  U.  B.  473,  SO  L.  ed.  1118, 

i*  purely  miniiterial  in   character,  and  af>  28  Sup.  Ct.  Rep.  887;  United  Statea  ex  reL 

tacU  private  right*  of  individual*,  the  party  Ne*a  v.  Fiaher,  223  U.  S.  683,  S6  L.  ed.  610, 

called  upon  to  act  1*  amenable  to  the  court*.  IS    Sup.   Ct.  Rep.   306;    Lltohfleld  v.   The 

Uarbury  v.  Madieon,  1  Craneh,  137,  2  L.  El^iater   (Litchfield  v.  Rlcharda)    9  Wall. 

ed.  aO.  S7S,  19  L.  ed.  881. 

If  tha  minUterial  act  within  tha  Uw  will 
ba  enfoT«ed  or  teatralned  by  tb«  order  of  the       Mr.   Chief  Jnstlet  Wblte  delivered   ths 

canrt,  •  fortiori  will  any  attempted  wrong-  spinlon  of  the  conrti 
fol  mlnlaterial  demand  wHbont  tha  Uw  be       The  appellant*  proaeeatc  thl*  direct  ap- 

NBtnined  by  the  court  when  aneh  restraint  peal  from  a  decree  'anataiDlng  a  demur-  [4S 

to  tb*  only  adequate  proteatka  wUeh  the  rer  to  a  bill  by  them  filed,  and  diamiising 

■fgrtorad  party  baa.  the  eau*e  for  want  of  l«itadi<rt.^tA.   TtAvo^ 

Bael«r  r.  Olbbon,  111  V.  8.  tit.  U  L.  ti.  Kmmrud  tiw  i\A!t.   «t  ttua  «H1mt^».^I>»^> 

m,  4  Bmfi  Ok  Mtp.  $0k  aate  «tM  Um  «A  ««  TliUiift,  ««»*& 
«r&  aA 
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porcliate  certain  coal  lands  belonging  to 
the  United  States,  and  the  defendants  were 
the  local  land  officers  of  the  United  States 
at  Pueblo,  Colorado. 

The  theory  that  the  decree  dismissing  the 
biU  U  tusceptible  of  being  directly  reviewed 
rests  upon  the  assumption  that  the  contro- 
▼ersy,  because  of  its  nature  and  because  of 
the  official  character  of  the  defendants,  was 
one  of  exclusive  Federal  cognizance,  and 
therefore  the  refusal  to  exercise  jurisdic- 
tion necessarily  involved  a  ruling  concern- 
ing the  authority  of  the  court  below  as  a 
Federal  court. 

To  decide  the  issue  it  is  essential  to  con- 
sider the  averments  of  the  bill  and  the 
reasons  which  led  the  court  below  to  sustain 
the  demurrer.  The  bill  alleged  that  in  the 
spring  of  1897  the  complainants  took  pos- 
session of  and  commenced  the  ilnprovement 
of  240  acres  of  coal  land,  the  property  of 
the  United  States,  situated  within  15  miles 
of  a  completed  railroad,  in  Las  Animas 
county,  Colorado.  In  due  time,  it  was 
averred,  they  filed  in  the  local  land  office 
at  Pueblo  the  declaratory  statement  auth- 
orized by  §  2349,  Revised  Statutes  (U.  S. 
Comp.  Stat.  1901,  p.  1440),  and  on  July 
1,  1907,  tendered  $20  per  acre  for  the  land, 
and  applied  to  enter  the  same  under  $  2350, 
RsTised  Statutes.  It  was  alleged  that  on 
January  11,  1908,  both  the  declaratory 
statement  and  the  application  were  rejected 
by  the  local  land  office  upon  the  ground  that 
ths  land  had  been  withdrawn  from  sale 
under  the  coal  land  laws  by  a  departmental 
order  dated  July  26,  1906,  and  that  on  ap- 
peal the  Commissioner  of  the  General  Land 
Office  affirmed  the  action  of  the  local  offi- 
cials, and  on  a  further  appeal  such  decision 
was  approved  on  January  30,  1909,  by  the 
Secretary  of  the  Interior. 

The  following  facts  were  then  averred: 
49]  *In  June,  1910,  the  land  in  question, 
with  other  land,  was  restored  to  entry,  and 
on  June  28,  1910,  the  register  notified  the 
eomplainants  in  writing  that  they  would  be 
allowed  sixty  days  from  the  receipt  of 
the  communication  in  which  to  make  a  for- 
mal claim  to  the  land  as  to  which  they  had 
previously  filed  a  notice  of  claim,  and  that 
the  price  fixed  by  the  United  States  Geolog- 
ical Survey  for  certain  of  the  land  was 
$125  per  acre,  and  for  the  remainder  $115 
per  acre,  aggregating  $30,000  for  the  entire 
tract.  It  was  alleged  that  soon  afterwards 
the  eomplainants  filed  in  the  local  land  office 
a  written  application  for  the  purchase  of 
the  land,  and  by  direction  of  the  register  a 
notice  of  the  application  was  published,  and 
copies  thereof  were  posted  as  required  by 
gishite,  and  due  proof  of  the  performance 
of  mxch  mctB  was  Sled  id  the  land  office.  In 
Mepietabtr  foUowmg,  in  nspoiiM  to  oommu- 


nications  from  the  complainants,  the  local 
land  office  notified  complainants  that  pay* 
ment  for  the  land  must  be  made  withia 
thirty  days  or  the  application  to  purchaso 
would  be  rejected.  Within  the  time  fixed  a 
tender  of  $4,800  was  made  to  the  receiyer» 
as  being  the  price  fixed  by  §  2347,  Reyised 
Statutes.  Tlie  receiver  refused  to  accept 
the  money  or  to  give  any  receipt  there- 
for. The  bill  then  averred  that  it  was 
the  intention  of  the  land  officers  to  refoss 
to  permit  the  complainants  to  purchase 
the  land  unless  they  were  willing  to  pay, 
not  the  alleged  statutory  price,  but  the 
sum  of  $30,000  arbitrarily  fixed  by  the  Sec- 
retary of  the  Interior  as  the  price  of  the 
lands.  The  prayer  of  the  bill  was  for  both 
a  restraining  and  a  mandatory  injunction, 
the  one  forbidding  the  defendant  land  offi- 
cers from  carrying  out  the  orders  of  the 
Secretary  of  the  Interior  and  the  Commis- 
sioner of  the  General  Land  Office,  and  the 
other  commanding  the  defendant  land  offi- 
cers to  accept  the  application  of  the  com- 
plainants, and  allow  them  *to  purchase  [5d 
the  lands  upon  the  payment  of  the  sum  of 
$20  per  acre.  It  was,  moreover,  prayed 
that  defendants  he  restrained  from  receiv- 
ing or  accepting  the  application  of  any 
other  person  for  the  entry  of  the  lands. 

As  at  the  outset  stated,  a  demurrer  was 
sustained  and  the  cause  was  dismissed  for 
want  of  jurisdiction,  the  court  in  its  cer- 
tificate stating  that  this  was  done  "upon 
the  ground  that  a  ruling  or  decision  by  the 
officers  of  a  local  land  office  of  the  United 
States,  made  in  the  usual  course  of  pro- 
ceedings for  the  acquisition  of  the  title  to 
public  lands,  is  not  subject  to  review  or  cor- 
rection in  the  courts  while  the  title  to  the 
lands  remains  in  the  United  States,  and  also 
upon  the  further  ground  that  while  the  title 
to  public  lands  remains  in  the  United  States, 
and  the  proceedings  for  acquiring  that  title 
are  still  in  fieri,  the  courts  are  without  pow- 
er, by  injunction  or  otherwise,  to  control 
the  judgment  and  discretion  of  the  officers 
of  the  Land  Department  in  respect  of  the 
disposal  of  such  lands  under  the  public 
land  laws.** 

In  testing  the  correctness  of  the  ruling, 
we  treat  as  negligible  the  averments  of  the 
bill  assailing  the  validity  of  the  rejection 
on  January  30, 1909,  of  the  application  then 
pending  to  enter  the  land.  We  do  this  be- 
cause if  complainants  had  a  remedy  in  the 
courts  growing  out  of  such  rejection  it  was 
their  duty  to  invoke  and  pursue  that  reme- 
dy; and  not  having  done  so,  but,  on  the 
contrary,  having  for  more  than  a  year  and  a 
half  acquiesced  in  the  judgment  of  the  Land 
Department,  and  having  made  subsequently 
an  entirely  new  application,  we  think  their 
lighta  mxkst  >»  uMiauit^  Vj  1V^«  later  ap- 
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plieatioii«  Ooniidering  the  iuue  in  that 
aapeet,  we  are  of  opinion  that  the  prin- 
eiplft  which  caused  the  circuit  court  to  hold 
tliat  it  had  no  jurisdiction  to  award  the  re- 
lief prayed,  and  hence  to  dismiss  the  bill, 
wmi  a  eorrect  one.  The  United  States  had 
not  parted  with  the  legal  title  to  the  land. 
The  defendants  were  subordinate  officials 
51]of  the  Land  *  Department,  and  the  acts 
and  omissions  complained  of  were  done  pur- 
suant to  instructions  from  the  head  of  the 
Land  Department,  vested  by  law  with  the 
power  to  control  the  conduct  of  his  subor- 
dinates in  matters  of  this  character. 

As  officers  administering  the  land  laws, 
the  defendants  therefore  were,  in  the  nature 
of  things,  under  the  control  and  their  acts 
were  subject  to  the  review  of  their  official 
raperiors, — the  Commissioner  of  the  Gen- 
eral Land  Office,  and,  ultimately,  of  the 
Secretary  of  the  Interior.  As  said  in  Litch- 
field V.  The  Register  (Litchfield  ▼.  Rich- 
ards), 9  WaU.  575,  578,  19  L.  ed.  681,  682, 
■nbordinate  officials  of  the  Land  Depart- 
ment should  not  be  called  upon  '*to  put 
thA  court  in  possession  of  their  views  and 
M^md  their  instructions  from  the  Commis- 
sioner, and  convert  the  contest  before  the 
Land  Department  into  one  before  the  court." 
Indeed,  the  doctrine  upon  which  the  court 
below  based  its  action  has  been  frequent- 
ly announced  and  enforced.  It  was  thus 
epitomized  in  Brown  v.  Hitchcock,  173  U. 
S.  473,  476-478,  43  L.  ed.  772-774,  19  Sup. 
Ct  Rep.  485,  that  "until  the  legal  title  to 
public  land  passes  from  the  government,  in- 
quiry as  to  all  equitable  rights  comes  with- 
in the  cognisance  of  the  Land  Department." 
In  United  States  v.  Schurz,  102  U.  S.  378, 
396,  26  L.  ed.  167,  171,  the  doctrine  is  thus 
stated: 

"Congress  has  also  enacted  a  system  of 
laws  by  which  rights  to  these  lands  may 
be  acquired,  and  the  title  of  the  govern- 
ment conveyed  to  the  citizen.  This  court 
has,  with  a  strong  hand,  upheld  the  doc- 
trine that  so  long  as  the  legal  title  to  these 
lands  remained  in  the  United  States,  and 
the  proceedings  for  acquiring  it  were  as 
yet  in  feri,  the  courts  would  not  interfere 
to  control  the  exercise  of  the  power  thus 
vested  in  that  tribunal.  To  that  doctrine 
we  still  adhere." 

See  also  United  States  ex  rel.  Riverside 
Oil  Co.  V.  Hitchcock,  190  U.  S.  316,  47  L. 
ed.  1074,  23  Sup.  Ct.  Rep.  698;  Knight  v. 
United  Land  Asso.  142  U.  S.  161,  35  L.  ed. 
974,  12  Sup.  Ct.  Rep.  268;  Oregon  v.  Hitch- 
eoek,  202  U.  S.  60,  50  L.  ed.  935,  26  Sup. 
Ct  Rep.  568;  Naganab  v.  Hitchcock,  202 
U.  a  473,  50  L.  ed.  1113,  26  Sup.  Ct.  Rep. 
M7;  and  the  very  recent  decision  in  United 
51]  ^States  ex  rel.  Ness  v.  Fisher,  223  U.  S. 
•as,  56  L.  ed.  610,  32  Sup.  Ct.  Rep.  356.  lo 


the  last-named  decision  the  Litchfield  Gaat 
was  cited  with  approval,  and  it  was  again 
reiterated  that  Congress  has  placed  th* 
Land  Department  under  the  supervision  and 
control  of  the  Secretary  of  the  Interior,  a 
special  tribunal  with  large  administratiye 
and  quasi  judicial  functions,  to  be  exerted 
for  the  purpose  of  the  execution  of  the  laws 
regulating  the  disposal  of  the  public  landii 
Without,  therefore,  expressing  any  opin- 
ion upon  the  merits,  we  hold  that  under 
the  facts  stated  in  the  bill  this  resort  to 
the  courts  was  premature,  and  the  judg- 
ment below  must  therefore  be  affirmed. 


UNITED  STATES,  Plff.  in  Err., 

V. 

0.  T.  ANDERSON. 
(See  S.  C.  Reporter's  ed.  62-60.) 

Indians  —  unlawful  sale  of  cattle. 

The  prohibition  against  the  sale  of  any 
cattle  purchased  by  the  government,  and  in 
the  possession  or  control  of  Indians,  to  any 
person  not  a  member  of  the  tribe  to  which 
the  owners  belong,  unless  with  the  consent 
in  writine  of  the  agent  of  the  tribe,  which 
is  made  oy  the  Indian  appropriation  act 
of  July  4,  1884  (23  Stat,  at  L  76,  chap. 
180),  covers  sales  of  cattle  bought  by  the 
government  out  of  the  purchase  price  of 
land  sold  by  the  Indians  to  the  United 
States,  and  issued  to  the  various  Indians 
on  the  reservations  entitled  thereto,  and  can- 
not be  confined  to  sales  of  cattle  to  which  the 
United  States  had  title  as  owner,  because  of 
a  further  distinct  and  nonrelated  clause  in 
the  act,  empowering  the  President  to  uae 
"aTiy  sum  appropriated  for  the  subsistence 
of  the  Indians,  and  not  absolutely  necessary 
for  that  purpose,  for  the  purchase  of  cattle 
for  the  benefit  of  the  Indians  for  whom  raeh 
appropriation  is  made." 

[For  other  cases,  see  Indians,  II.;  Till.,  tn  Di- 
gest Sup.  Ct  1901] 

[No.  706.] 

Argued  and  submitted  February  26,  1918. 
Decided  April  7,  191S. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  District  of  Oregon 
to  review  a  judgment  sustaining  a  demurrer 
to  an  indictment  charging  a  violation  of 
the  statute  forbidding  porchasea  of  cattle 
from  Indians.    ReverMd. 

See  same  case  below,  189  Fed.  262. 
The  facta  are  stated  in  tha  opinion. 

Solicitor  General  BuIUU  arffued  tiia 
cause  and  filed  a  brief  for  plaintiff  in  anrar. 

Mr.  Arthur  O.  ^mmoiam  vsAkb^MmI  Ste 
cauaa  for  daieaAaa^  tia  «Etai«  _ 
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M^.  Ghlflf  Jmtice  White  deliTered  the 
O|>iiiioii  of  th«  eourt; 

By  th«  Indian  appropriation  act  of  July 
4,  la84,  chap.  180,  28  Stat  at  L.  76,  94, 
the  foUowing  general  proTialon  was  en- 
acted: 

That  where  Indians  are  in  possession 
or  control  of  cattle  or  their  increase  which 
hare  been  purchased  by  the  goyemment, 
such  cattle  shall  not  be  sold  to  any  per- 
son not  a  member  of  the  tribe  to  which 
the  owners  of  the  cattle  belong,  or  to  any 
citisen  of  the  United  States,  whether  in- 
termarried with  the  Indians  or  not,  except 
with  the  consent  in  writing  of  the  agent 
of  the  tribe  to  which  the  owner  or  posses- 
sor of  the  cattle  belongs.  And  all  sales 
made  in  Tiolation  of  this  proTision  shall 
be  void,  and  the  offending  purchaser,  on 
conyiction  thereof,  shall  be  fined  not  less 
than  fLvt  hundred  dollars,  and  imprisoned 
not  less  than  six  months." 
65]  *The  United  Stotes  brings  this  case  di- 
rectly here  to  reyiew  the  action  of  the 
court  below  in  sustaining  a  demurrer  to  an 
indictment  charging  the  defendant  in  error 
with  a  yiolation  of  the  proyision  just  re- 
ferred to  on  the  ground  tiiat,  when  rightly 
construed,  it  did  not  embrace  the  acts 
charged  in  the  indictment  to  haye  been  com- 
mitted in  yiolation  of  its  proyisions.  The 
facts  stated  in  the  indictment  as  the  basis 
of  the  charge  were  these: 

That  on  the  17th  day  of  June,  1901,  an 
agreement  was  entered  into  between  an 
agent  of  the  United  States,  to  wit,  James 
Ij^sLaughlin,  who  was  then  and  there  act- 
ing for  and  on  behalf  of  the  said  United 
States,  and  the  Klamath  and  Modoc  Tribes 
of  Indians  and  the  Yahooskin  Band  of 
Snake  Indians,  all  of  which  said  Indians 
belong  to  the  Klamath  Indian  Reservation 
located  in  the  state  of  Oregon,  by  the  terms 
of  which  said  agreement  the  said  Indians 
ceded  to  the  goyemment  of  the  United 
States  approximately  600,000  acres  of  land, 
for  which  said  land  the  said  United  States 
was  to  pay  to  the  said  Indians  the  sum  of 
$687,007.20  in  the  manner  and  form  as  fol- 
lows, that  is  to  say:  |26,000  of  the  said 
amount  was  to  be  paid  in  cash,  to  be  dis- 
tributed amongst  the  said  Indians;  $360- 
000  of  the  said  amount  was  to  be  deposited 
with  the  Treasurer  of  the  United  States  to 
the  credit  of  the  said  Indians,  which  said 
last  named  sum  of  money  was  to  draw  inter- 
est, and  the  interest  thereof  was  to  be  dis- 
bursed to  the  said  Indians  in  annual  pay- 
ments; that  the  remaining  portion  of  the 
said  $587,007.20,  after  the  payment  of  at- 
torney's fees,  was  to  be  expended  for  the 
benefit  of  the  said  Indians,  under  the  di- 
iweiiojt  of  the  SecnUrj  of  the  Interior,  and 
apon  nqnmi  of  iU  iftid  ladiaiia,  aeiing 
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through  the  proper  Indian  agent,  for  the 
following  purposes;  that  is.  In  the  drain- 
age or  irrigation  of  their  land  and  in  the 
purchase  of  stock  cattle  for  issue  to  them» 
and  for  such  other  purposes  as  might,  io 
the  discretion  of  the  Secretary  of  tiie  Ib- 
terior,  best  promote  *the  welfare  of  the[65 
said  Indians,  including  a  reasonable  cash 
payment  per  oapilo,  not  exceeding  10  per 
centum  of  the  principal  sum. 

"That  by  the  act  of  Congress  approyed 
June  21,  1906  (84  SUt  at  L.  868,  chapu 
8604),  tiie  said  agreement  was  duly  rati- 
fied and  the  sum  of  $637,007.20  was  appro- 
priated out  of  the  money  of  the  Treasury 
of  the  United  States,  for  the  purpoee  of 
carrying  into  effect  the  aforesaid  agree- 
ment, it  being  provided  that  out  of  the 
sum  so  appropriated  '$860,000  shall  be  de- 
posited in  the  Treasury  of  the  United 
States  to  the  credit  of  said  Indians,  and 
the  remainder  shall  be  expended  as  pro- 
vided in  the  8d  article  of  said  agreement.' 

"The  grand  Jurors  further  find  that,  aei- 
ing under  authority  of  the  aforesaid  agree- 
ment and  the  act  of  Congress  ratifying  the 
same,  the  Indians  of  the  Kalmath  Indian 
Reservation  made  requisition  through  the 
United  States  Indian  agent  in  charge  of 
said  reservation,  to  the  proper  officers  of  the 
government  for  an  issue  of  cattle  to  be 
made  to  the  said  Indians,  and  thereafter 
the  Indian  Department  advertised  in  the 
manner  provided  by  law  for  the  purchase 
of  4,600  heifers  to  be  delivered  at  the 
Kalmath  Agency  for  issue  to  the  said 
Indians;  that  pursuant  to  the  said  ad- 
vertisement, and  in  conformity  therewith^ 
and  after  receiving  proper  bids,  the  Com- 
missioner of  Indian  Affairs  did,  on  May, 
1909,  purchase  of  and  from  one  Wm.  Han- 
ley,  of  Portland,  Oregon,  4,000  heifers,  which 
were  delivered  during  the  month  of  August, 
1909,  to  the  superintendent  of  the  Kalmath 
Indian  Reservation  at  Klamath  Agency, 
Oregon,  and  thereafter  payment  was  duly 
made  to  the  said  Wul  Hanley  from  money 
appropriated  to  carry  into  effect  the  afore- 
said agreement. 

"That  after  the  cattle  were  duly  delir- 
ered  to  the  superintendent  of  said  Indian 
Reservation  they  were  branded  with  the 
United  States  government  brand,  and  were 
issued  to  the  various  Indians  on  said  res- 
ervation who  *were  entitled  thereto^  and(6f 
that  each  Indian,  upon  receipt  of  his  appor- 
tioned number  of  cattle,  branded  the  same 
with  his  own  individual  brand;  that  Frank 
Lynch  and  Elmer  Lynch  were  two  Indians 
reeiding  on  said  Klamath  Indian  Reser- 
vation who  were  entitled  to  and  who  re* 
ceived  cattle  that  had  been  purchased  aai 
issued  in  the  manner  aforesaid. 

"And  tiba  fpasiA  \urac%  further  find,  al« 
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lege,  and  present,  that  0.  T.  Anderson,  on, 
to  wit,  the  24th  day  of  October,  1910,  in 
Klamath  county,  in  the  state  and  district 
of  Oregon,  and  within  the  jurisdiction  of 
this  court,  did  then  and  there  knowingly 
and  unlawfully  purchase  of  and  from  Frank 
Lynch  and  Elmer  Lynch,  who  were  then  and 
there  Indians  living  and  residing  within 
the  limits  of  the  Klamath  Indian  Reser- 
Tation,  and  wards  of  the  goyernment,  fif- 
teen head  of  cattle,  a  more  accurate  de- 
scription of  which  cattle  is  to  the  grand 
jurors  aforesaid  unknown,  said  cattle  being 
then  and  there  in  the  possession  of  the 
said  Frank  Lynch  and  Elmer  Lynch,  and 
which  said  cattle  so  purchased  as  aforesaid 
by  the  said  defendant  had  been  before  that 
time  brought  by  the  government  of  the 
United  States  and  issued  to  the  said  Frank 
Lynch  and  Elmer  Lynch  in  the  manner 
heretofore  set  out  in  this  indictment,  and 
that  the  said  0.  T.  Anderson,  defendant 
above  named,  at  the  time  of  so  purchasing 
the  said  cattle  from  the  said  Indians,  was 
not  a  member  of  the  tribe  of  Indians  to 
which  the  said  Frank  Lynch  and  Elmer 
Lynch  belonged,  nor  was  he  a  member  of 
any  Indian  tribe;  and  that  the  sale  of  said 
cattle  of  the  said  Frank  Lynch  and  Elmer 
Lynch,  and  the  purchase  thereof  by  the  said 
o!  T.  Anderson,  defendant  as  aforesaid,  was 
without  the  consent  in  writing  or  other- 
wise by  the  agent  in  charge  of  said  Indians, 
and  that  at  the  time  of  the  purchase  of  said 
cattle  by  the  said  0.  T.  Anderson,  as  afore- 
said, he,  the  said  0.  T.  Anderson,  well  knew 
that  the  said  Frank  Lynch  and  Elmer  Lynch 
ft  8] were  Indians  and  wards  of  the  *goy- 
crnment  of  the  United  States,  and  that  the 
cattle  so  purchased  by  him  bad  before  that 
time  been  issued  by  the  government  of  the 
United  States  to  the  aforesaid  Indians, 
contrary  to  the  form  of  the  statute  in  such 
ease  made  and  provided,  and  against  the 
peace  and  dignity  of  the  United  States  of 
America." 

As  we  have  said,  the  proTision  charged 
to  have  been  violated  was  enacted  as  part 
of  a  general  Indian  appropriation  bill.  In 
such  bill  there  was  a  clause  authorizing  the 
President  to  use  any  sum  appropriated  for 
the  subsistence  of  the  Indians,  and  not  ab- 
solutely necessary  for  that  purpose,  for 
the  purchase  of  cattle  for  the  benefit  of 
the  Indians  for  whom  such  appropriation 
it  made.  23  Stat,  at  L.  97,  chap.  180.  Al- 
though this  clause  was  not  even  by  proxim- 
ity associated  with  the  provision  here  in- 
volved,— indeed,  the  two  were  separated  by 
many  intervening  and  entirely  distinct  pro- 
visions, and  there  was  nothing  from  which 
otherwise  the  inference  was  deducible  that 
they  were  intended  to  be  associated, — the 
court   below    thought*    htc^UH   th«y    wtre 


in  the  same  appropriation  bill,  it 
tial  to  treat  them  as  interdependent.  Upon 
this  premise,  as  it  was  deemed  that  the  awn 
of  the  unexpended  appropriations  was  mon- 
ey of  the  United  States,  the  inference  was 
deduced  that  cattle  bought  with  such  money 
were  the  property  of  the  United  States  after 
their  delivery  to  Indians  on  a  reservation, 
and  thut  only  cattle  so  owned  wera  oovared 
by  the  prohibition  against  sale. 

Coming  to  determine  whether  the  faets 
stated  in  the  indictment  brought  the  case 
within  the  statute  as  thus  interpreted,  it 
was  held  that  as  the  money  with  which  the 
cattle  embraced  in  the  indietmenti  were 
bought  was  Indian  money,  the  price  of  land 
sold  by  them  to  the  United  States,  the  re- 
lation of  principal  and  agent  existed,  and 
hence  the  cattle,  when  bought  were  ac- 
quired by  the  Indians  through  the  United 
States  as  their  representative,  were  owned 
by  them,  and  their  sale  was  not  within  the 
'prohibition  against  sale.  In  addition [5 9 
this  result  was  fortified  by  what  was  decided 
to  be  the  intent  of  Congress  in  enacting  the 
prohibition  against  sale;  that  is,  the  pro- 
tection of  the  property  of  the  United  States, 
and  not  the  preventing  the  Indians  on  a 
reservation  from  selling  their  own  cattle. 
But  conceding,  without  so  deciding,  the 
soundness  of  the  inference  deduced  from 
the  premise  upon  which  the  court  proceeded, 
we  are  of  opinion  that  error  was  committed 
in  bringing  together  wholly  distinct  and 
nonrelated  provisions  simply  because  they 
were  found  in  one  general  appropriation 
bill,  and  thus  interpreting  the  act  not  by 
its  true  text,  but  by  an  imaginary  context. 
When  the  ambiguity  produced  by  the  erro- 
neous consolidation  ia  removed,  the  text  ia, 
we  think,  free  from  obscurity.  The  eattla 
bought  under  the  conditions  stated  in  tha 
indictment  were  beyond  doubt  ''cattle  pur- 
chased by  the  United  States,"  and  which 
were  on  the  reservation  "in  possession  and 
control"  of  the  Indian  by  whom  it  is  charged 
they  were  wrongfully  sold.  The  theory 
that  the  words  "possession  and  control" 
contemplated  only  cattle  which  ^longed 
to  the  United  States  cannot  be  indulged  in 
without  reading  out  the  words  forbidding 
the  sale  of  cattle,  in  possession  or  eontrol, 
to  anyone  not  a  member  "of  the  tribe  to 
which  the  owners  of  the  cattle  belong."  The 
fact  that  sales  are  not  prohibited  when 
made  between  members  of  the  tribe,  and 
the  further  fact  that  even  the  prohibited 
sales  are  permitted  when  made  "with  the 
consent  in  writing  of  the  agent  of  the  tribe 
to  which  the  possessor  or  ovnier  of  the  cat- 
tle belongs,"  demonstrates  clearly  that  the 
purpose  of  the  prohibition  was  not  merely 
to  protect  cattle  to  wb\<iVi  IVi^TixiXXA^^V*^*^ 
htA  title  u  <mivw.  TVVa  wx%\>>»^ 
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be  aasumed  that  although  the  object  of  the 
legialation  was  to  protect  the  title  of  the 
United  SUtee,   the   right  to   violate   that 
title  was  freely  permitted  if  only  the  wrong 
was  accomplished  by  agreement  of  two  or 
60]more  Indians  *or  was  consented  to  by  an 
Indian   agent.     And   the   right   which   the 
statute  thus  recognizes  in  the  members  of  a 
tribe  on  the  reservation  to  freely  sell,  among 
themselves,  cattle,  even  although  they  may 
have  been  in  possession  or  control  as  the 
result  of  a  purchase  made  by  the  United 
States,  joined  with  the  authority  conferred 
upon  the  Indian  agent,  not  only  adds  to 
the  certainty  of  the  plain  meaning  of  the 
text,   but   demonstrates   the  intent   of   the 
act;    that   is,   the   public   purpose   of   pro- 
tecting the  Indians  on  the  reservation,  and 
of  keeping  thereon  cattle  purchased  by  the 
United  States.     As  suggested  in  argument 
by  the  government,  we  think  this  continuing 
public   purpose   is   cogently   illustrated   by 
the   acts   of   May    1,    1888,    chap.   213,    25 
Stat  at  L.  113,  114,  and  of  June  10,  189G, 
chap.  398,  29  Stat,  at  L.  321,  355,  in  both 
of  which  cattle  bought  for  Indian  use  from 
the  proceeds  of  the  price  of  land  ceded  by 
the  Indians  were  subjected  to  a  prohibition 
against  sale  like  that  embodied  in  the  stat- 
ute under  consideration.     Nor  do  we  think 
there  is  force  in  the  suggestion  made  on 
the  other  hand,  that  the  expression  of  the 
prohibition  in  the  particular  cases  referred 
to  must  be  taken  as  indicating  that  it  was 
deemed  that  the  general  prohibition  of  the 
statute  here  involved  did  not  apply  to  cat- 
tle bought  under  such  circumstances,  other- 
wise the  enactment  of  the  special  prohibi- 
tion was  unnecessary.     We  say  this  since 
the  contention  disregards  the  fact  that  in 
the  two  cases  referred  to  the  special  legis- 
lation added  to  the  restrictions  contained 
in  the  general  law  by  subjecting  the  cattle 
in  the  particular  cases  dealt  with,  not  only 
to    a    prohibition    against    sale,    but   also 
against  exchange  or  slaughter  of  such  cat- 
tle,— an    extension    of    the    prohibition    of 
the  general  law  which  presumably  experi- 
ence ha<f  demonstrated  to  be  essential  to 
the  efficient  execution  of  the  public  purpose 
which  that  law,  as  also  the  special  provi- 
sions, was  intended  to  accomplish. 
Reversed. 


61]  •METROPOLIS  THEATER  COMPANY 
et  al.,  Plffs.  in  Err., 

V. 

CITY  OF  CHICAGO  and  Ernest  J.  Mager- 

stadt. 

(See  S.  C.  Reporter's  ed.  61-70.) 

Oonslllutlonal  law  —  equal  protection 
of  the  Jaws  —  classification  —  license 
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ters  aocordinff  to  the  price  asked  for  tha 
highest  priced  seats  other  than  box  aeftU, 
rather  than  according  to  reveniWy  is  not 
80  palpably  arbitrary  as  to  offend  against 
the  guaranty  of  U.  S.  Const.,  14th  Amende 
of  the  equal  protection  of  the  laws. 
[For  other  cases  see  Constltntional  Law,  8M^ 
308.  in  Digest  Sap.  Ct.  1908.] 

[No.    181.] 

Argued  March  12,  1913.    Decided  Aprfl  7, 

1913. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Illinois  to  review  a  decree  which 
reversed  a  decree  of  the  Circuit  Court  of 
Cook  County,  in  that  state,  enjoining  the 
enforcement  of  a  municipal  license  tax,  and 
remanded  the  case,  with  directions  to  sus- 
tain the  demurrer  and  dismiss  the  bill.  Af- 
firmed. 

See  same  case  below,  246  111.  20,  92  N. 
E.  697. 

Statement  by  Mr.  Justice  McKenna: 

Bill  in  equity  brought  in  the  circuit 
court  of  Cook  county,  state  of  Illinois,  to 
restrain  the  enforcement  of  a  certain  or- 
dinance of  the  city  of  Chicago,  requiring 
licenses  for  places  of  amusement.  The  or- 
dinance divides  the  places  of  amusement  in- 
to twenty -one  classes.  The  entertainments 
offered  by  complainants  fall  within  the 
first  class,  which  is  defined  as  "all  enter- 
tainments of  a  theatrical,  dramatic,  vaude- 
ville, variety,  or  spectacular  character." 
The  license  fee  is  graded  according  to  the 
price  of  admission,  exclusive  of  box  seats, 
as  follows:  If  $1  or  more,  the  fee  is 
$1,000;  if  it  exceeds  50  cents,  *but  is  [61 
less  than  $1,  $400;  if  it  exceeds  30  cents,  but 
is  less  than  50  cents,  $300;  if  it  exceeds  20 
cents,  but  not  more  than  30  cents,  $250; 
if  it  does  not  exceed  20  cents,  $200. 

The  foundation  of  the  bill  is  that  the  or- 
dinance, in  so  far  as  it  charges  an  annual 
license  fee  of  $1,000  upon  theaters  charging 
$1  or  more  for  any  seat,  exclusive  of  box 
seats,  violates  the  14th  Amendment  of  the 
Constitution  of  the  United  States. 

The  city  filed  a  demurrer  to  the  bill, 
which  was  overruled,  and,  the  city  de- 
clining to  plead  further,  a  decree  was  en- 
tered, enjoining  the  enforcement  of  §  104 
of  the  ordinance.    The  decree  was  reversed 

Note. — On  graduation  of  license  fees  ac- 
cording to  extent  of  business — see  note  to 
Clark  V.  Titusville,  46  L.  ed.  U.  S.  569. 

On  the  limit  of  amount  of  license  fees 
generally — see  note  to  State  ex  rel.  Toi  v. 
French,  30  L.R.A.  415. 

On  the  right  to  grade  license  tax  accord- 
ing to  volume  of  business  or  amount  of  cap- 
ital employed — see  note  to  Salt  Lake  Ci^ 
▼•  ChrMenana  Co.  VI  \jSLk.V^.S.>  898. 
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by  the  supreme  oourt  of  the  state,  and  the 
case  remanded,  with  directions  to  sustain 
the  demurrer  and  dismiss  the  bill.  This 
writ  of  error  was  then  sued  out. 

The  bill  describes  the  complainants  as 
persons,  firms,  or  corporations,  and  describes 
the  theaters  conducted  by  each  of  them  as 
follows:  The  Colonial  theater,  capacity  1, 
482  seats;  Mcl^cker's  theater,  1,868  seats; 
niinois  theater,  1,249  seats;  Powers's  thea- 
ter, 1,116  seats;  8tudebaker  theater,  1^50 
seats;  Cort  theater,  962  seats;  Grand  Opera 
House,  1,379  seats;  Great  Northern  theater, 
1,206  seats;  LaSalle  theater,  770  seats; 
Princess  theater,  960  seats;  CHiicago  Opera 
House,  1,434  seats;  Olympic  theater,  1,632 
seats;  Garrick  theater,  1,259  seats;  Whitney 
Opera  House,  708  seats. 

The  following  are  the  other  pertinent 
facts:  The  theaters  cannot,  under  the  or- 
dinance, accommodate  or  grant  admission  to 
any  number  of  persons  in  excess  of  the  num- 
ber of  the  seats. 

There  have  been  given  and  produced  at 
the  theaters  respectively,  excepting  in  the 
Cort  theater,  for  more  tiian  two  years  last 
past,  and  in  the  Cort  theater  for  more  than 
two  months  last  past,  entertainments  and 
performances  of  the  various  kinds  described 
6S]in  the  ordinance,  *and  in  some  of  the 
theaters  the  price  of  admission  has  not 
exceeded  $1  and  in  others  it  has  not  exceed- 
ed $2.  In  some  the  minimum  price  of  ad- 
mission has  been  50  cents,  and  in  some  25 
cents.  All  the  theaters,  with  the  exception 
of  one  or  two,  have  at  different  times  dur- 
ing the  last  two  years  made,  and  intend  in 
the  future  to  make  different  maximum  and 
minimum  prices  of  admission,  dependent  up- 
on the  location  of  seats  and  according  to 
the  cost  of  production,  the  season  of  the 
year,  and  condition  of  business.  It  is  im- 
possible to  tell  in  advance  the  condition  of 
business  or  the  character  of  entertainment 
or  the  highest  or  lowest  prices  of  admis- 
sion. At  the  present  time  the  highest  price 
to  some  parts  of  each  of  the  theaters  is  $1 
or  over,  and  the  lowest  price  is  much  less. 
There  is  not  now  and  never  has  been  any 
fixed  rule  or  standard  among  theaters  in 
Chicago  as  to  the  number  of  seats  in  any 
theater  for  which  an  admission  fee  of  $1  or 
over  is  made.  In  some  of  the  theaters  own- 
ed and  operated  by  complainants,  and  in 
some  theaters  owned  and  operated  by  oth- 
ers, there  are  more  seats  sold  for  more 
than  $1  for  a  performance,  than  in  others 
operated  by  complainants.  The  gross  reve- 
nue per  performance  of  complainants'  thea- 
ters and  other  theaters,  if  all  of  the  seats 
were  occupied,  would  differ  and  vary  accord- 
ing to  the  seating  capacity  of  the  theaters, 
respectively,  and  also  according  to  the  con- 
ditions prevailing,  including  in  the  condi- 
B7  L.  ed. 


tions  the  charge  made  for  admission,  and 
the  different  prices  of  admission  to  different 
parts  of  the  theaters,  there  being  no  thea- 
ters in  Chicago  wherein  the  prices  of 
admission  to  all  parts  of  the  theater  are 
identical  with  the  prices  of  admission  charg- 
ed for  the  same  number  of  seats  in  any 
other  theater. 

The  seating  capacity  of  the  largest  thea- 
ter of  complainants  is  1,868,  and  of  the 
smallest  708,  the  gross  revenue  of  the  lat- 
ter being,  when  fully  occupied,  less  than 
$1,000,  and,  of  the  former  not  more  than 
$1,500,  figured  on  the  *basis  of  existing[64 
prices  of  admission  to  all  parts  of  the  thea- 
ter. The  largest  theater  or  place  of  amuse- 
ment in  Chicago  (the  performance  being  of 
the  kind  described  in  the  ordinance,  and  sim- 
ilar to  those  given  by  complainants)  hat  a 
seating  capacity  in  excess  of  4,000,  its  high- 
est price  of  admission  is  $1,  and  during 
many  weeks  of  each  licensed  period  its 
gross  revenue  is  in  excess  of  $4,000;  to 
wit:  $5,000.  And  there  are  other  theatera 
to  which  the  highest  price  of  admission  la 
less  than  $1,  performances  in  which  are  glT- 
en  twice  a  day,  thereby  increasing  their 
seating  capacity;  and  the  gross  and  net 
revenue  thereof  is  more  than  twice  that  of 
some  of  complainants'  theaters.  In  many 
other  theaters,  including  those  of  complain- 
ants, charging  more  than  $1  for  admission, 
eight  performances  only  are  given  per  week. 

The  complainants  pay  taxes  upon  their 
buildings  and  personal  property,  and  they 
have  expended  in  excess  of  $10,000  for  the 
purpose  of  producing  and  giving  entertain- 
ments of  the  kind  described,  and  in  excess 
of  $5,000  in  advertising.  The  good  will  and 
business  of  complainants  are  of  great  value, 
and  if  the  theaters  are  not  permitted  to  con- 
tinue as  places  of  amusement,  a  large  part 
of  the  investment  of  complainants  will  be 
destroyed,  and  they  will  suffer  great  and 
irreparable  damage,  and  in  an  amount  which 
cannot  be  adequately  ascertained  or  com- 
pensated in  an  action  at  law. 

The  business  of  complainants  is  lawful, 
and  their  theaters  have  been  approved  by 
the  authorities  of  the  city,  and  have  con- 
formed in  every  particular  to  the  ordinance 
of  the  city. 

On  December  17,  1909,  an  ordinance  was 
passed  which  the  officers  of  the  city  threat- 
ened to  enforce  against  complainants, 
whereupon  a  suit  was  brought  by  the  latter 
and  others  to  enjoin  the  same,  upon  the 
grounds,  among  others,  that  its  provisions 
were  discriminatory.  The  ordinance  in  con- 
troversy was  then  passed. 

There  are  theaters  in  Chicago  other  than 
those    of    complainants    *with  various [6 5 
seating  capacities  which,  under  thft  <^xd.vDAXw^^ 
o!  Decembei  \1 ,  \^^,  ^w^  ^3tX\%^  Vi  '^s^  "> 


SUPREME  COURT  OF  THE  UNITED  STATES. 


OOT.  ISUCf 


lieenBe  fee  of  $1,000,  but  which,  under  the  ^ 
ordinance  in   controversy,  are  required  to 
pay  only  $400. 

The  income  obtained  by  theaters  of  the 
second,  third,  and  fourth  classes  of  the 
amended  ordinance  is  often  largely  in  excess 
of  the  income  obtained  by  those  of  the  first 
class,  and  there  are  and  for  a  long  time  have 
been  given  entertainments  at  which  large 
assemblages  of  persons,  congregate  and  to 
which  no  admission  fee  is  charged. 

Ckimplainants  intend  to  give  entertain- 
ments at  their  theaters  and  have  refused  to 
pay  the  license  required  by  the  ordinance, 
and,  as  such  theaters  are  not  impressed 
with  a  public  use,  the  city  has  no  right  to 
designate  the  amount  to  be  charged  as  ad- 
mission thereto. 

Many  causes  of  action  are  threatened 
against  complainants  and  many  of  their 
managers  and  officers. 

Theaters  and  places  of  amusement  in 
Chicago  have  paid  a  license  fee  starting  at 
$100,  in  1881,  and  progressively  increasing 
during  certain  periods  to  January  1,  1910, 
when  it  was  fixed  at  $500,  and  complainants 
paid  the  license  fee  exacted  during  the  sev- 
eral periods. 

The  inspection  and  regulation  of  com- 
plainants' theaters  do  not  cost  the  city 
more  than  $50  per  year. 

The  other  provisions  of  the  bill  set  forth 
in  other  ways  what  is  alleged  to  be  the 
discriminatory  character  of  the  ordinance 
arising  from  basing  the  license  fee  upon 
the  price  of  admission,  and  an  infringement 
of  the  Constitution  of  the  state  of  Illinois 
and  of  the  United  States  is  charged. 

Mr.  Alfred  S.  Austrian  argued  the 
cause,  and,  with  Mr.  Levy  Mayer,  filed  a 
brief  for  plaintiffs  in   error: 

While  classification  is  permissible  in  an 
ordinance  imposing  a  license  fee  either  for 
the  purposes  of  regulation  or  revenue,  the 
distinctions  created  by  such  ordinance  must 
bear  some  reasonable  and  just  relation  to 
the  subject-matter  of  the  classification,  and 
to  the  proposed  purposes  of  the  ordinance; 
and  if  an  arbitrary  and  improper  classiiica^ 
tion  is  made,  the  ordinance  cannot  be  sus- 
tained, as  a  person  discriminated  agianst 
by  such  an  ordinance  is  deprived  of  the 
equal  protection  of  the  law,  and  suffers  the 
deprivation  of  his  property  without  due 
process  of  law. 

Cotting  V.  Kansas  City  Stock  Yards  Co. 

(Cdtting  V.  Godard)    183   U.  S.  79,  46  L. 

ed.  92,  22  Sup.  Ct.  Rep.  30;  Southern  R.  Co. 

V.  Greene,  216  U.  S.  400,  54  L.  ed.  536,  30 

Sup.  Ot  Rep.  287,  17  Ann.  Cas.  1247;  Gulf, 

C.  &  8.  F.  R.  Co.  V.  Ellis,  165  U.  S.  150,  41 

U  ed.  666,  J  7  Sup.  Ct.  Hep.  256:  Raymond 

r.  Chicago  Union  TrAction  Co,  207  U.  S.  20, 
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52  L.  ed.  78,  28  Sup.  Ct.  Rep.  7,  12  Ann. 
Cas.  767 ;  Connolly  v.  Union  Sewer  Pipe  Gou 
184  U.  S.  640,  46  L.  ed.  679,  22  Sup.  Ok 
Rep.  431;  People  ex  rel.  Farrington  ▼• 
Mensching,  187  N.  Y.  8,  10  L.R.A.(NJ3.) 
625,  79  N.  £.  884,  10  Ann.  Cas.  101;  State 
V.  Mitchell,  97  Me.  66,  94  Am.  St  Rep.  481, 

53  Atl.  887;  State  ex  reL  Wyatt  v.  Aah* 
brook,  154  Mo.  375,  48  L.R.A.  265,  77  Am. 
St.  Rep.  765,  55  S.  W.  627;  Chicago  T. 
Netcher,  183  III.  104,  48  L.R.A.  261,  75  Am. 
St.  Rep.  93,  55  N.  £.  707 ;  Bailey  ▼.  People* 
190  111.  28,  54  1mR,A,  838,  83  Am.  St  Rep. 
116,  60  N.  £.  98;  Los  Angeles  v.  Lanker- 
shim,  160  Cal.  800,  118  Pac.  215;  Fiscal  Ct. 
V.  F.  &  A.  Cox  Co.  132  Ky.  738,  21  L.RJL 
(N.S.)  83,  117  S.  W.  296;  St  Louis  t. 
Wehrung,  46  HI.  392;  Wiggins  Ferry  Co.  T. 
East  St.  Louis,  102  111.  560;  Bessette  v. 
People,  193  III.  334,  56  L.R.A.  558,  62  N.  E. 
215;  Hibbard  v.  Chicago,  173  III.  91,  40 
L.R.A.  621,  50  N.  £.  256;  Monmouth  t. 
People,  183  111.  634,  66  N.  E.  348;  Zanone 
V.  Mound  City,  103  IlL  552;  State  ex  reL 
McCue  V.  Ramsey  County,  48  Minn.  236,  31 
Am.  St  Rep.  650,  51  N.  W.  112;  Lappin  T. 
District  of  Columbia,  22  App.  D.  C.  68; 
State  V.  Shedroi,  75  Vt  277,  63  L.R.A.  179, 
98  Am.  St  Rep.  825,  54  Atl.  1081,  15  Am. 
Crim.  Rep.  129;  Nichols  v.  Walter,  37  Minn. 
264,  33  N.  W.  800. 

Mr.  Charles  M.  Haft  argued  the  cause, 
and,  with  Mr.  William  H.  Sexton,  filed  a 
brief  for  defendants  in  error: 

The  ordinance  in  question  creates  a  rea^ 
sonable  classification,  and  docs  not  violate 
the  Federal  Constitution  by  depriving  the 
complainants  of  the  equal  protection  of  the 
law,  or  causing  them  to  suffer  the  depriva- 
tion of  their  property  without  due  proceia 
of  law. 

Douglas  V.  People,  225  III.  544,  8  HRJL 
(N.S.)  1116,  116  Am.  St  Rep.  162,  80  N. 
E.  341;  Bessette  v.  People,  193  111.  334,  60 
L.R.A.  558,  62  N.  E.  215;  Heath  &  M.  Mfg. 
Co.  V.  Worst,  207  U.  S.  338-354,  62  L.  ed. 
236-243,  28  Sup.  Ct  Rep.  114;  Hawthorn  ▼. 
People,  109  111.  311,  50  Am.  Rep.  610;  Tap- 
pan  V.  Morcbanta*  Nat.  Bank,  19  Wall.  490, 
22  L.  ed.  189;  State  Railroad  Tax  Cases,  92 
U.  S.  601,  23  L.  ed.  669;  State,  Jelliff,  Proe- 
ccutor.  V.  Newark,  48  N.  J.  L.  106,  2  AtL 
627;  Head  Money  Cases,  112  U.  S.  680,  28 
L.  cd.  798,  5  Sup.  Ct  Rep.  247;  Pacific  Exp. 
Co.  V.  Seibert,  142  U.  S.  339,  35  L.  ed.  1035, 
3  Inters.  Com.  Rep.  810,  12  Sup.  Ct  B^ 
260;  People  ex  rel.  Iron  Silver  Min.  Cb.  T. 
Henderson,  12  Colo.  369,  21  Pac.  144;  St 
Louis  V.  Wehrung,  46  111.  392;  Travellers' 
Ins.  Co.  V.  Connecticut,  185  U.  S.  364-371, 
46  L.  ed.  949-954,  22  Sup.  Ct  Rep.  073; 
KocIicTsporgor  v.  Drake,  167  111.  122,  41 
L.R.A.  44('i,  47  N.  E.  321 ;  Banta  v.  Chicago 
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172  lU.  219,  40  L.R.A.  611,  50  N.  E.  2S3; 
Mannei  t.  State,  46  Ohio  St.  63,  12  N.  E. 
468;  Re  Abel,  10  Idaho,  288,  77  Pac  621; 
State  y.  Montgomery,  92  Me.  433,  43  Atl. 
IS;  Ex  parte  Heylman,  02  Cal.  482,  28  Pac 
676;  Mechanicaburg  ▼.  Kooni,  18  Pa.  Super. 
Ct.  131;  Nashville,  C.  &  St  L.  R.  Ca  ▼.  Ai- 
tolla,  118  Ala.  362,  24  So.  460;  Gamble  ▼. 
Montgomery,  147  Ala.  682,  39  So.  63;  Ex 
parte  Lemon,  143  Cal.  558,  65  L.R.A.  946, 
77  Pac.  455;  State  ▼.  McKinney,  29  Mont 
375,  74  Pac  1095,  1  Ann.  Cas.  570;  Com. 
use  of  Titiuville  ▼.  Clark,  195  Pa.  634,  57 
L.R.A.  348,  86  Am.  St  Rep.  694,  46  Atl. 
286;  Browne  y.  Selser,  106  La.  691,  31  So. 
290;  Cowart  ▼.  Greenville,  67  S.  C.  35,  45 
8.  E.  122;  Morgan  v.  Com.  98  Va.  812,  35  S. 
£.  448;  Iowa  City  v.  Newall,  115  Iowa,  55, 
87  N.  W.  739;  Newton  v.  Atchison,  31  Kan. 
151,  47  Am.  St.  Rep.  486,  1  Pac  288;  Ex 
parte  Li  Protti,  68  Cal.  636,  10  Pac  113; 
Vosse  V.  Memphis,  9  Lea,  294;  Howland  v. 
Chicago,  108  IlL  500;  Smith  y.  Louisville,  9 
Ky.  L.  Rep.  779,  6  S.  W.  911;  St  Paul  v. 
Dow,  37  Minn.  20,  5  AnL  St  Rep.  811,  32 
N.  W.  860;  St  Louis  v.  Bircher,  7  Mo.  App. 
160;  Gibson  v.  Coraopolis,  22  Pittsb.  L.  J. 
N.  S.  64;  State  v.  Schlier,  3  Heisk.  281,  8 
Heisk.  455;  State  v.  Schonhausen,  37  La. 
Ann.  42;  Amador  County  v.  Kennedy,  70 
Cal.  458,  11  Pac.  757;  Tulloes  v.  Sedan,  31 
Kan.  165,  1  Pac  285;  New  Orleans  v.  Pon- 
cfaartrain,  41  La.  Ann.  519,  7  So.  83;  State 
V.  Traders'  Bank,  41  La.  Ann.  329,  6  So. 
582;  State  v.  liverpool,  L.  &  G.  Ins.  Co.  40 
La.  Ann.  463,  4  So.  504;  Ficklin  v.  Taxing 
Dist  145  U.  S.  1,  36  L.  ed.  601,  4  Inters. 
Com.  Rep.  79,  12  Sup.  Ct  Rep.  810;  Ex 
parte  Mount,  66  Cal.  448,  6  Pac.  78;  Walker 
V.  Springfield,  94  111.  364;  State,  North 
Hudson  County  R.  Co.,  Prosecutors,  v.  Ho- 
boken,  41  N.  J.  L.  71;  Fretwell  v.  Ttoj,  18 
Kan.  271;  St  Joseph  v.  Ernst,  95  Mo.  360, 
8  8.  W.  558;  State  v.  Greenspan,  70  Mo. 
App.  468;  Kiliski  v.  Grady,  25  La.  Ann. 
576;  SUte  v.  Rolle,  30  La.  Ann.  991,  31 
Am.  Rep.  234;  Sacramento  v.  Crocker,  16 
CaL  119;  New  Orleans  v.  Dubarry,  33  La. 
Ann.  481,  30  Am.  Rep.  273;  Webber  v.  Chi- 
cago, 50  III.  App.  110,  148  111.  313,  36  N.  E. 
70;  Littlefield  v.  State,  42  Neb.  223,  28 
L.R.A.  588,  47  Am.  St  Rep.  697,  60  N.  W. 
724;  McGrath  v.  Newton,  29  Kan.  364; 
Rearick  v.  Pennsylvania,  203  U.  S.  607,  51 
L.  ed.  296,  27  Sup.  Ct.  Rep.  159;  Rosen- 
bloom  V.  State,  64  Neb.  342,  57  L.R.A.  922, 
89  N.  W.  1053;  Humes  v.  Ft  Smith,  93 
Fed.  857 ;  AugusU  v.  Clark,  124  Ga.  254,  52 
8.  E.  88;  Des  Moines  v.  Bolton,  128  Iowa, 
108,  102  N.  W.  1095,  5  Ann.  Cas.  906; 
Iowa  Mut  Tornado  Ins.  Assa  v.  Gilbertson, 
129  Iowa,  658,  106  N.  W.  153;  State  v. 
Hammond  Packing  Co.  110  La.  180,  98  Aul 
St  Rep.  459,  84  So.  868;  People  v.  Hotch- 


kiss,  118  Mich.  59,  76  N.  W.  142;  Re  Lips- 
chitE,  14  N.  D.  622,  95  N.  W.  157;  Com.  v. 
Muir,  180  Pa.  47,  36  Atl.  413;  State  v. 
Doherty,  3  Idaho,  384,  29  Pac  855;  State 
V.  CHara,  36  La.  Ann.  94 ;  Osbom  v.  State, 
33  Fla.  162,  25  L.RJL  120,  39  Am.  St  Rep. 
99,  4  Inters.  Com.  Rep.  731,  14  So.  588; 
Re  Watson,  17  S.  D.  486,  97  N.  W.  463,  2 
Ann.  Cas.  321 ;  Hays  v.  Com.  107  Ky.  665, 
55  S.  W.  425 ;  Danville  T.  Weaver,  17  Pa.  Co. 
Ct  17;  State  v.  Webber,  214  Mo.  272,  118 
S.  W.  1054,  15  Ann.  Cas.  988;  People  t. 
Smith,  147  Mich.  391,  110  N.  W.  1102; 
Chicago  V.  Brownell,  146  111.  64,  84  N.  E. 
595;  Quong  Wing  v.  KirkendaU,  223  U.  S. 
59,  56  L.  ed.  350,  32  Sup.  Ct  Rep.  192. 

There  is  no  provision  in  tho  Federal  Con- 
stitution which  forbids  unequal  taxation  by 
the  states. 

Davidson  v.  New  Orleans,  96  U.  S.  97, 106, 

24  L.  ed.  616,  620;  Bell's  Gap  R.  Co.  v.  Penn- 
sylvania, 134  U.  S.  232,  33  L.  ed.  892,  10 
Sup.  Ct  Rep.  533;  Pacific  Exp.  Co.  v.  Sei- 
bert,  142  U.  S.  339,  351,  35  L.  ed.  1035,  1039, 
3  Inters.  Com.  Rep.  810,  12  Sup.  Ct  Rep. 
250;  Merchants  &  M.  Nat.  Bank  v.  Pennsyl- 
vania, 167  U.  S.  461,  42  L.  ed.  236,  17  Sup. 
Ct  Rep.  829;  Coulter  v.  Louisville  &  N.  R. 
Co.  196  U.  S.  599,  49  L.  ed.  615,  25  Sup.  Ct 
Rep.  342;  Savannah,  T.  &  I.  of  H.  R.  Co. 
V.  Savannah,  198  U.  S.  392,  49  L.  ed.  1097, 

25  Sup.  Ct  Rep.  690;  New  York  ex  rel. 
Metropolitan  Street  R.  Co.  v.  New  York 
State  Tax  Comrs.  199  U.  S.  1,  50  L.  ed.  65, 
25  Sup.  Ct  Rep.  705,  4  Ann.  Cas.  381 ;  St 
Louis,  I.  M.  &  S.  R.  Cc  v.  Davis,  132  Fed. 
629. 

Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court,  after  making  the  above 
statement: 

The  attack  of  complainants  (we  so  call 
plaintiffs  in  error)  is  upon  the  classification 
of  the  ordinance.  It  is  contended  that  the 
purpose  of  the  ordinance  is  to  raise  revenue, 
and  that  its  classification  has  no  relation 
to  such  purpose,  and  therefore  is  art>itrarily 
discriminatory,  and  thereby  offends  the  14th 
Amendment  of  the  Constitution  of  the  Unit- 
ed States.  The  character  ascribed  to  the 
ordinance  by  the  supreme  court  of  the 
state  is  not  without  uncertainty.  But  we 
may  assume,  as  complainants  assert,  that 
the  court  considered  the  ordinance  as  a  rev- 
enue measure  only.  The  court  said:  "The 
ordinance  may  be  sustainable  under  the  tax- 
ing power  alone,  without  reference  to  its 
*  reasonableness  as  a  regulatory  meas-[69 
ure."  And,  regarding  it  as  a  revenue  meas- 
ure, complainants  attack  it  as  unreasonable 
in  basing  its  classification  upon  the  price  of 
admission  of  a  particular  theater,  and  not 
upon  the  revenue  derived  theTeitoTii%  lal 
•xhibit  tht  ^bttEimixksAio^  ^\i\f^  ^  %■ 
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to  result,  a  comparison  is  made  between  the 
seating  capacity  of  complainants'  theaters 
and  the  number  of  their  performances  with- 
in given  periods,  and  the  theaters  of  others 
in  the  same  respects,  and  the  resulting 
revenues.  But  these  are  accidental  circum- 
stances and  dependent,  as  the  supreme 
court  of  the  state  said,  upon  the  advantages 
of  the  particular  theater  or  choice  of  its 
owner,  and  not  determined  by  the  ordinance. 
It  will  immediately  occur  upon  the  most 
casual  reflection  that  the  distinction  the 
theater  itself  makes  is  not  artificial,  and 
must  have  some  relation  to  the  success  and 
ultimate  profit  of  its  business.  In  other 
words,  there  is  natural  relation  between  the 
price  of  admission  and  revenue,  some  ad- 
vantage, certainly,  that  determines  the 
choice.  The  distinction  obtains  in  every 
large  city  of  the  country.  The  reason  for 
it  must  therefore  be  substantial;  and 
if  it  be  so  universal  in  the  practice 
of  the  business,  it  would  seem  not  un- 
reasonable if  it  be  adopted  as  the  basis 
of  governmental  action.  If  the  action  of 
government  have  such  a  basis  it  can- 
not be  declared  to  be  so  palpably  ar- 
bitrary as  to  be  repugnant  to  the  14th 
Amendment.  This  is  the  test  of  its  valid- 
ity, as  we  have  so  many  times  said.  We 
need  not  cite  the  cases.  It  is  enough  to 
say  that  we  have  tried,  so  far  as  that 
Amendment  is  concerned,  to  declare  in 
words,  and  the  cases  illustrate  by  examples, 
the  wide  range  which  legislation  has  in 
classifying  its  objects.  To  be  able  to  find 
fault  with  a  law  is  not  to  demonstrate  its 
invalidity.  It  may  seem  unjust  and  op- 
pressive, yet  be  free  from  judicial  inter- 
ference. The  problems  of  government  are 
practical  ones  and  may  justify,  if  they  do 
not  require,  rough  accommodations, — illogi- 
70]cal,  it  may  be,  and  unscientific  *But 
even  such  criticism  should  not  be  hastily  ex- 
pressed. What  is  best  is  not  always  dis- 
cernible; the  wisdom  of  any  choice  may  be 
disputed  or  condemned.  Mere  errors  of 
government  are  not  subject  to  our  judicial 
review.  It  is  only  its  papably  arbitrary  ex- 
ercises which  can  be  declared  void  under  the 
14  Amendment;  and  such  judgment  cannot 
be  pronounced  of  the  ordinance  in  contro- 
versy. Quong  Wing  v.  Kirkendall,  223  U.  S. 
69,  56  L.  ed.  350,  32  Sup.  Ct.  Rep.  192. 
Judgment  affirmed. 


CHICAGO,     BURLINGTON,     k    QUINCY 
RAILROAD  COMPANY,  Plff.  in  Err., 

V. 

WILBUR  I.  CRAM. 

(See  S.  C.  Reporter's  ed.  70-86.) 

OonatttnUonal    law  —  police    power  — 
reigruiMiIng'  carriers  of  Uve  stock. 
J.  A  UmiUtifm  of  ih§  tim«  tot  the  trani- 


portation  of  live  stock  by  common  carrien 
may  be  imposed  by  a  state  legislature,  ma  is 
done  by  Neb.  Laws  1905,  chaps.  107,  600, 
passed  in  the  power  of  the  state  to  regulate 
the  conduct  of  the  carriers  in  the  perform- 
ance of  their  duties  to  the  public. 

[For  other  cases,  see  Constitutional  Law,  IT. 
c,   in    Digest   Sup.    Ct.    1008.] 

Constitutional  law  —  usurping  JndldAl 
power  —  fixing:  liquidated  damages  «> 
due  process  of  law. 

2.  Fixing  the  damages  for  culpable  vio- 
lations of  Neb.  Laws  1905,  chap.  107,  p. 
506,  which  impose  a  limitation  of  the  time 
for  the  transportation  of  live  stock  by  com- 

Note. — Validity  of  statute  fixing  minimum 
speed  for  transportation  of  live  stock. 

In  Downey  v.  Northern  P.  R.  Co.  19  N.  D. 
621,  26  L.R.A.(N.S.)  1017,  125  N.  W.  476, 
the  North  Dakota  statute  making  it  an 
absolute  requirement  that  common  carriers 
should  maintain  as  to  all  trains  transport- 
ing an^  live  stock  within  the  state,  an  aver* 
age  minimum  rate  of  speed  of  not  less  tliSB 
20  miles  per  hour  from  time  of  loading 
until  arrival  at  destination,  deducting  onlj 
such  reasonable  time  as  is  necessary  for  on* 
loading  to  feed,  water,  and  rest,  and  reload* 
ing,  was  held  to  be  unconstitutional  ana 
void  as  an  unreasonable  exercise  of  the  polies 
power  of  the  state,  as  applied  to  a  shipment 
of  live  stock  between  two  points  in  the  state 
over  a  route  passing  outside  the  state.  The 
court  rests  its  decision  largely  upon  Houston 
k  T.  C.  R.  Co.  V.  Maves,  201  U.  S.  821,  60 
L.  ed.  772,  26  Sup.  ^t.  Rep.  491,  pointing 
out  that  "the  statute  in  question  makes  no 
exception  in  cases  of  sudden  congestion  of 
traffic,  and  no  allowance  for  interference  ai 
traffic  occasioned  by  wrecks  or  other  acci* 
dents,  the  breaking  of  bridges,  accidental 
fires,  washouts,  snow  storms,  or  other  un- 
avoidable consequences  of  heavy  weather." 

So,  in  Leibcngood  v.  Missouri,  K.  &  T.  R. 
Co.  83  Kan.  26,  28  L.R.A.(N.S.)  986, 
109  Pac.  988,  the  court  said  that  if  the 
Kansas  statute  requiring  common  carriers 
to  transport  live  stock  at  a  speed  of  not  leM 
than  15  miles  per  hour,  unless  prevented  by 
some  unavoidable  cause,  were  to  be  applied 
to  a  shipment  between  two  points  in  Kansas 
over  a  route  passing  outside  the  state,  it 
would  necessarily  be  invalid  as  a  regulation 
of  interstate  commerce. 

This  interstate  feature  of  the  transporta- 
tion is  wholly  absent  in  Chicago,  B.  &  Q.  R. 
Co.  V.  Cbam,  and  the  statute,  though  con- 
taining no  exception  in  cases  of  the  act  of 
God,  or  inevitable  accident,  is  construed  by 
the  supreme  court  of  the  state  as  not  pre- 
cluding the  carrier  from  excusing,  on  those 
grounds,  its  failure  to  deliver  a  carload  of 
live  stock  within  the  time  limit. 

On  the  right  to  limit  the  speed  of  inter- 
state and  mail  trains — see  note  to  Petersen 
V.  State,  14  L.R,A.(N.S.)  292. 

And  on  the  constitutionality  of  legislation 
affecting  the  amount  of  liability  or  penalty 
for  delay  in  delivery,  or  for  destruction  of 
freiglitr— «ee  note  to  Seaboard  Air  LUie  K. 
Co.  T.  B\nMHi,  ^0  liJLK.V^&.^  Vi^. 
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mon  earners,  at  $10  for  each  car  for  everj 
hour  by  which  the  time  of  transportation 
exceeds  the  statutory  limit,  is  not  such  a 
legislative  usurpation  of  judicial  functions 
as  renders  the  statute  repugnant  to  the 
due  process  of  law  clause  of  U.  S.  Const., 
14th  Amend.,  where  the  highest  court  of 
the  state  holds  that  the  st&tute  imposes 
only  compensatory  damages,  fixing  them  at 
a  sum  certain  because  of  the  difficulty  of 
the  ascertainment  of  the  actual  damages 
suffered. 

[For  other  cases,  see  CoQBtitational  Law,  III. 
a,  2;  IV.  b,  in  Digest  Sap.  Ct.  1008.] 

Constitutional  law  —  Impairing  contract 
obllgatlonfl  -—  law  existing  at  date  of 
contract. 

3.  A  state  statute  cannot  be  said  uncon- 
stitutionally   to   impair    the   obligation   of 
contracts    made    subsequent    to    its    enact- 
ment. 
(For    other    cases,    see    ConstttuttoDal    Law, 

1277-1280,  In  Digest  Sup.  Ct.  1908.] 

[No.  193.] 

Argued  March  18,  1913.     Decided  April  7, 

1913. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Nebraska  to  review  a  judgment 
which  modified,  and,  as  modified,  affirmed, 
a  judgment  of  the  District  Court  of  Oar- 
field  County,  in  that  state,  in  favor  of  plain- 
tiff in  an  action  to  recover  for  violations  of 
a  state  statute  imposing  a  limitation  of  the 
time  for  transportation  of  live  stock  by 
common  carriers.    Affirmed. 

See  same  case  below,  84  Neb.  607,  26 
L.R.A.(N.S.)  1022,  122  N.  W.  31;  on  re- 
hearing, 85  Neb.  586,  26  L.R.A.(N.S.)  1028, 
123  N.  W.  1045,  19  Ann.  Cas.  170. 

Statement  by  Mr.  Justice  McKenna: 
71]  *Tlie  state  of  Nebraska  enacted  a  law 
requiring  railroads  conveying  live  stock  to 
convey  the  same  at  a  rate  of  speed  so  that 
the  time  consumed  in  a  journey  from  the 
initial  point  of  receiving  the  stock  to  the 
point  of  feeding  or  destination  should  not 
exceed  one  hour  for  each  18  miles  travel, 
including  the  time  of  stops  at  stations  or 
other  points.  It  is  provided  that  where  the 
initial  point  is  not  a  division  station,  and 
on  all  branch  lines  not  exceeding  125  miles 
in  length,  the  rate  of  speed  shall  be  such 
that  not  more  than  one  hour  shall  be  con- 
sumed in  traversing  each  12  miles  of  the 
distance,  including  stops  at  stations  or 
other  points,  from  the  initial  point  to  the 
first  division  station  or  over  said  branches. 
The  time  consumed  in  picking  up  and  set- 
ting out,  loading  or  unloading  stock  at  sta- 
tions, shall  not  be  included  in  the  time  re- 
quired. 

It  is  further  provided  that  upon  branch 
lines  not  exceeding  125  miles  in  length,  live 
57  I;,  ed. 


stock  of  less  than  six  cars  in  one  consign- 
ment, the  railroad  company  may  designate 
three  days  in  each  wedc  as  stock-shipping 
days,  and  publish  and  make  public  the  days 
so  designated.  After  notice  of  ten  days  of 
the  days  selected  and  designated,  the  sched- 
ule provided  in  the  act  shall  only  apply  to 
such  stock-shipping  days.  It  is  provided 
that  a  carrier  "violating  any  provisions  of 
the  act  shall  pay  to  the  owner  of  such  live 
stock  the  sum  of  $10  for  each  hour  for 
each  car  it  extends  or  prolongs  the  time  of 
transportation  beyond  the  period  here  lim- 
ited as  liquidated  damages,  to  be  recovered 
in  an  ordinary  action,  as  other  debts  are 
recovered."  The  act  was  approved  March 
30,  1905.  Nebraska  Session  Laws  1905, 
chap.  107,  p.  506. 

Defendant  in  error  brought  an  action 
against  plaintiff  in  error  in  the  district 
court  of  Garfield  county,  for  the  sum  of 
$1,770,  being  the  aggregate  of  twenty-five 
violations  of  the  act  for  stock  delivered  to  the 
railroad  July  14,  1905,  *and  subsequent[72 
dates,  for  transportation  in  full  carloads, 
each  violation  being  made  a  cause  of  action, 
the  amount  of  each  varying  with  the  time 
of  prolongation  of  the  transportation  of  the 
stock. 

There  was  alleged  in  the  cause  of  action 
no  ground  of  recovery  other  than  the  stat- 
ute and  the  delay  in  the  transportation  of 
the  stock.  In  other  words,  the  time  con- 
sumed in  the  transportation  of  the  stock, 
such  time  being  given  and  alleged  to  be 
"longer  than  permitted  by  the  statutes  of 
Nebraska,  to  the  damage  of  the  plaintiff 
.     .     .     .     as  provided  for  by  statutes." 

A  demurrer  was  filed  to  the  petition, 
charging  that  the  statute  violated  the  due 
process  and  equality  clauses  of  the  14th 
Amendment  of  the  Constitution  of  the 
United  States;  that  the  plaintiff  (defend- 
ant in  error)  sought  "to  recover  property 
or  money  from  the  defendant  without  its 
consent  and  for  the  private  use  of  the 
plaintiff,  without  compensation,  and  which 
recovery,  if  had,  would  amount  to  confisca- 
tion of  the  property  of  the  defendant,  in 
violation  of  the  provisions  of  article  14  of 
the  Amendments  of  the  Constitution  of  the 
United  States;  that  the  recovery,  if  per- 
mitted, would  be  the  recovery  of  a  penalty 
under  an  act  of  the  legislature  which  is 
penal  in  its  character,  and  was  not  such  a 
right  as  the  plaintiff  could  have  or  enforce, 
in  violation  of  §  5,  art.  8,  of  the  Constitu- 
tion of  Nebraska." 

The  demurrer  was  overruled  and  the  de- 
fendant  answered,   alleging   the   following: 
The  shipments  were  duly  and  properly  made 
without   unnecessary    delay,    and    the   «n<OL- 
I  signments  carried  vjexe  e^^Oci  %.tA  ^i>\  ^^i 

'  delivered  to  Uie   eoEnaVEnft^  V^  %.^fi»t^ASi<( 
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with  the  eoDtractt  made  for  the  shipment 
of  the  stock,  and  without  any  fault  or  neg- 
ligence on  the  part  of  the  defendant  com- 
pany. 

A  written  contract  for  each  shipment  was 
duly  made  and  entered  into  hy  plaintiff  and 
defendant,  hy  which  it  was  contracted  and 
7S]agreed  that  the  shipments  would  *not  be 
carried  within  any  specified  time,  nor  to 
arrive  at  destination  for  any  particular 
market. 

The  damages  sought  to  be  recovered  are 
in  reality  a  penalty  or  forfeiture,  and  that 
a  recovery  by  plaintiff  would  be  in  violation 
of  the  due  process  and  equal  protection 
clauses  of  the  14th  Amendment  of  the  Con- 
stitution of  the  United  States. 

The  plaintiff's  cause  of  action  is  for  the 
recovery  of  a  penalty  sought  to  be  imposed 
upon  the  defendant  contrary  to  the  provi- 
sions of  article  8,  §  5,  of  the  Constitution 
of  Nebraska,  and  plaintiff  bad  no  right  or 
authority  under  the  law  to  prosecute  the 
action,  or  to  recovery  therein. 

An  amended  answer  was  filed  which  re- 
peated the  above,  and  alleged  that  the  stock 
was  accepted  and  carried  according  to  the 
laws,  rules,  and  usages  that  regulated  and 
governed  common  carriers,  and  in  accord- 
ance with  the  schedules  for  the  movement  of 
trains,  as  established  and  in  force  at  the 
times  the  shipments  were  made.  The  line 
of  the  defendant's  railroad  was  alleged,  the 
manner  of  conducting  its  business,  the  times 
of  receiving  the  various  shipments,  their 
arrival  at  particular  stations  and  at  desti- 
nation. 

A  replication  was  filed  to  the  answer, 
denying  its  allegations. 

The  case  was  tried  by  the  court  without 
a  jury,  and  judgment  was  rendered  for 
plaintiff  in  the  sum  of  $1,640  and  costs. 

The  supreme  court  decided  that  the  judg- 
ment was  excessive  in  the  amounts  of  $250 
and  $170,  and  those  sums,  in  accordance 
with  the  order  of  the  court,  were  remitted 
by  the  plaintiff,  and  with  those  reductions 
the  judgment  was  affirmed.  84  Neb.  G07, 
26  L.R.A.(N.S.)  1022,  122  N.  W.  31,  86 
Seh,  586,  26  L.R.A.(N.S.)  1028,  123  N. 
W.  ]045,  19  Ann.  Cas.  170. 

Mr.  Halleck  F.  Rose  argued  the  cause, 
and,  with  Messrs.  John  F.  Stout  and  James 
E.  Kelby,  filed  a  brief  for  plaintiff  in  error: 

The  construction  given  to  the  statute  by 
the  highest  court  of  the  state  must  be  ac- 
cepted by  this  court  in  judging  whether  the 
statute  conforms  to  the  Constitution  of  the 
United  States. 

W.  W.  Cargill  C6.  v.  Minnesota,  180  U.  S. 

452,  467,  45  L.  ed.  619,  626,  21  Sup.  Ct.  Rep. 

4£S;  TulJjB  V.  Lake  Erie  A  W.  R.  Ca  175  U. 

S.  348,  853,  44  U^  192   lU,  20  Sup.  Ct 
78€ 


Rep.  136;  Missouri  P.  R.  Co.  v.  Nabrmik^ 
164  U.  S.  403,  414,  41  L.  ed.  489,  494, 17  Sap. 
Ct.  Rep.  130;  Illinois  C.  R.  Co.  t.  Illinois 
163  U.  S.  142,  152,  41  L.  ed.  107,  110,  19 
Sup.  Ct  Rep.  1096;  Chicago,  M.  &  St  P.  R. 
Co.  V.  Minnesota,  134  U.  S.  418,  456,  ^  U 
ed.  970,  980,  3  Inters.  Com.  Rep.  200,  10 
Sup.  Ct  Rep.  462,  702;  Gatewood  y.  North 
Carolina,  203  U.  S.  531,  541,  51  K  ed.  305, 
309,  27  Sup.  Ct  Rep.  167. 

The  due  process  clause  of  the  state  Con- 
stitution forbids  the  legislature  to  proTlde 
for,  and  the  courts  to  allow,  punitive  dam- 
ages in  any  class  of  cases  between  private 
suitors. 

Atchison  &  N.  R  Oo.  v.  Baty,  6  Neb.  37, 
29  Am.  Rep.  356;  Roose  v.  Perkins,  9  Neb. 
315,  31  Am.  Rep.  409,  21  N.  W.  715;  Riewe 
V.  MoCormick,  11  Neb.  264,  9  N.  W.  88; 
Boldt  T.  Budwig,  19  Neb.  745,  28  N.  W. 
280;  Grand  Island  &  W.  C.  R.  Co.  v.  Swin- 
bank,  51  Neb.  525,  71  N.  W.  48. 

Legislative  authority  to  liquidate  dam- 
ages was  the  sole  ground  of  the  decision  in 
Graham  v.  Kibble,  9  Neb.  185,  2  N.  W.  455; 
Grand  Island  &  W.  C.  R.  Co.  v.  Swinbank, 
51  Neb.  525,  71  N.  W.  48. 

If,  in  any  event,  the  existence  of  legis- 
lative power,  without  notice  or  hearing,  to 
fix  or  decree  the  amount  of  a  civil  reeovery 
in  a  court  of  justice,  depends  on  the  in- 
ability of  the  suitors  to  adduce  evidence  in 
court  on  the  issue  of  actual  damage,  then 
that  question  is  inherent  in  the  asserted 
Federal  right  of  due  process,  and  this  ooort 
will  determine  it  independently. 

Fallbrook  Irrig.  Diet  v.  Bradley,  104  U. 
S.  168,  159,  41  L.  ed.  388,  389,  17  Sup.  Ct 
Rep.  56. 

The  constitutional  guaranties  of  the 
rights  of  private  property  are  restraints 
upon  arbitrary  exercise  by  the  nation  and 
the  states  of  the  sovereign  powers  of  tax- 
ation and  eminent  domain, — prerogativea 
the  proper  exercise  of  which  are  essential  to 
the  support  and  maintenance  of  any  organ- 
ized government. 

Vanhorne  v.  Dorrance,  2  DalL  304,  IL.  ad. 
391,  Fed.  Oss.  No.  16,857;  Citixens'  Sav.  k 
L.  Asso.  V.  Topeka,  20  WalL  055-007,  22 
L.  ed.  455-^59;  Fallbrook  Irrig.  Diat  T. 
Bradley,  164  U.  S.  158,  159,  41  Lw  ed.  888, 
389,  17  Sup.  Ct.  Rep.  56;  Davidson  v.  New 
Orleans,  96  U.  S.  107,  24  L.  ed.  620;  MiM- 
ouri  P.  R.  Co.  V.  Nebraska,  164  U.  &  400- 
417,  41  L.  ed.  489>495,  17  Sup.  Ct  Rep.  180; 
Wilkinson  v.  Leland,  2  Pet  666-658,  71  Lw 
cd.  552-553 ;  Missouri  P.  R.  Co.  v.  Nebnakn, 
164  U.  S.  417,  41  L.  ed.  495,  17  Sapu  Ot 
Rep.  130;  Monongahela  Nav.  Co.  v.  United 
States,  148  U.  S.  312-345,  37  L.  ed. 
474,  13  Sup.  Ct  Rep.  622;  Isom  v. 
issippi  C.  R  Co.  36  Miss.  315. 
In  a  ij^atem  q&  mx^sX  fvivrKment  in  whiek 


Ita.  OmCAQO,  B.  A  Q.  B.  00.  T.  cnuH. 

thi    liiTiolaliili^    of    property    it    ucnd  whim,  or  thst  will  gratify  tha  rapidly  of 

tgaliut  ftrbitrsry  ezmction*  tor  th«  octrems  the  fkTored  cUu.     For  exvnple,  th«  ItfUt- 

lit  In   of  the  Btktc,  is  it  pouible  that  Utura    of    North    Dakota,    more    moderate 

the  etate  ia  left  free  to  take  the  property  than  that  of  Nebraska,  In  an  act,  alnee  held 

of  a  eitiien  and  turn  tt  orer  to  a  private  inTalld  aa  an  undue  burden  on  eommeroe, 

penon  without  notice,  proceai,  or  bearingt  fixed  99  per  car  per  each  hour  aa  the  meae- 

b  It  ponlble  that  our  Conatitution  afford*  ure  of  the  itock  ihlpper'*  claim  for  delay 

prirate  proper^    ample  protection   against  in  transportation  beyond  a  etatntory  epeed 

public  necMBity,  and  none  whatever  against  schedule  (Downey  t.  Northern  P.  R.  Co.  IB 

private  ezaetlonsT    Is  the  right  to  a  hear-  N.  D.  021,  26  LJl.A.(N.6.)  1017,  125  N.  W. 

tag,  to  contest  for  the  continued  enjoyment  4TS).    While  liquidating  the  stock  shipper's 

of  private  property,  after  notice  of  an  ad-  claim  at  $10  per  hour  for  each  car,  under 

Terse  claim,  in  lome  appropriate  proceeding,  the  act   in  qneition,   the  Nebraska  legiala- 

eonformahle    to    due    process,    less    lacred  ture  has  fixed  the  same  sort  of  claim  lor 

againat  private  exactions  than  against  pub-  delays  at  the  itoek  yards  in  unloading  at 

lie  neoessityt  12.60  per  half  hour.    Aa  expressed  by  the 

The  state  courts  cannot  satisfy  the  con-  Nebraska  court,  if  a  party  can  lawfully  atip- 

stitutional  guaranty  by  merely  granting  a  ulate    that    the    damages    shall    not   exceed 

he«ring;  they  must,  upon  a  hearing,  recog-  9100,   be  eould  likewise   contract   that   he 

nlie  and  enforce  substantive  rights  of  prop-  should  not  p^  more  than  |26  or  any  smaller 

erty.  sum. 

CAieago,  B.  &,  Q.  R.  Co.  v.  Oiicago,  106  U.       Chicago,  R.  I.  *  P.  K.  Co.  v.  Witty,  82 

8.  233,  23S,  41L.  ed.  083,  984,  17  Sup.  Ct.  Neb.  27S,  20  Am.  St.  Rep.  430.  40  N.  W. 

Rep.  581.  18S. 

It  is  true  the  property  of  railroads  is  em-  The  state  eourt  has  assumed  that  the  rule 
played  to  perform  the  public  service  of  applied  by  many  courts,  of  enforcing  11- 
transportation;  but  It  is,  none  the  less,  quidatcd  damages  itated  by  contract,  only  in 
private  property,  under  tbe  dominion  of  prl.  thoae  cases  in  which  proof  of  the  precise 
vate  ownership,  and  within  the  protection  of  amount  is  difficult,  would  also  be  an  ap- 
conatitutioual  guarantiee.  Because  of  its  propriate  teat  of  legislative  power.  The 
public  employment  this  ipecica  of  property  loundneaa  of  the  rule  itself  was  denied  by 
ia  not  left  open  to  exploitation  and  plunder,  this  court  in  Sun  Printing  t  Pub.  Asso.  v. 
nor  excepted  from  the  protecting  guaranties  Moore,  1B3  U.  S.  S42,  40  L.  ed.  300,  22  Sup. 
of  tbe  ]  4th  Amendment,  nor  eubjcct  to  dep-  Ct  Rep.  240.  But  the  itate  court  overlooked 
rivation  by  the  state  under  the  guise  of  tbe  fact  that  private  parties  can  by  con- 
regulation,  or  any  other  pretext  employed  tract  do  many  things  compelling  the  sane- 
to  cloak  or  veil  the  attempted  exercise  of  tioo  of  the  courts,  which  are  utterly  bey<md 
ariiitrary  power.  the  power  of  the  legislature. 

Miasonri  P.  R.  Co.  v.  Nebraska,  104  U.  8.       Previous  to  the  adjudicationi  under  re- 

417,  41  L.  ad.  495,  IT  Sup.   CI  Rep.   130;  view,  the  Nebraska  court  had  not  found  that 

Smyth  T.  Ames,  100  U.  8.  400,  42  L.  ed.  there   was   any    difficulty   in    proving   tha 

819,  18  Sup.  Ct  Rep.  418i  Hiaaouri  P.  R.  amount  of  damages  actually   sustained  in 

Co.  V.  Nebraska,  217  U.  a  IM,  54  L.  ed.  meh  eases. 

727,   SO  Sup.   Ct.   Rep.  401,  18  Ann.  Cas.       Uolson  v.  Chicago,  B.  ft  Q.  R.  Co.  78  Neb. 

080;  Chicago,  M.  ft  St.  P.  R.  Co.  t.  MInne-  57^  no  jf_  w.  741;  Denman  r.  Chicago,  B. 

acta.  134  U.  S.  418,  4B6,  33  L.  ed.  970,  B84,  a  q,  r.  Co.  62  Neb.  140,  71  N.  W.  087;  Chl- 

S  Inters.  Com.  Rep.  209,  10  Hup.  Ct  Rep.  ^ago,  B.  ft  Q.  R.  Co.  v.  Williams,  81   Neb. 

462,  702;  Ives  v.  South  Buffalo  R.  Co.  201  gog    55  L.R.A.  289,  86  N.  W.  832;  Wente  v. 

N.  Y.  271,  84  L.R.A.(N,S.)    182,  04  N.  B.  Chicago,   B.  ft  Q.   R.    Co.  70   Neb.    179,    18 

481,  Ann.  Cas.  1012  B,  160.  L.R.A.(N.S.)  766,  112  N.  W.  300,  116  N.  W. 

Thia  court  has   never  sanctioned  an   In-  959.  Squires  v.  Elwood,  33  Neb.  128,  49  M. 

rasion  of  the  Conatitution  <m  the  ground  „  „g    Gillilan  v.  Rollins,  41  Neb.  540,  69 

tkat  the  m.«d.ief  enUded  w  the  particular  „    „    g^     ^ee  v.   Carroll  Normal  School 

OM.  was   not   a.   great  «     t  «-»i«bt  be  i»  Co.  ]  Neb.   (Unof.)    881,  90  N.  W.  86. 
otter.,   or   that  there  mght   l«"  b«n   a       i„  ^  ,„;.  the  holding  of  the  ataU  court 

wider    departure    from    the    constitutional  ,     ,  ..,,.,       ^i.    -^     .     j  1 

.  '  in  favor  of  legialatlve  authority  to  deter- 

Boyd  T.  United  SUtea,  118  U.  a  836,  89  "n*"'  «>«  "f*""  f  ''^7V  .^  f^"T^ 

K  ed.  762,  S  Sup.  Ct  Rep.  624.  "  "»^  »»  )"<""'•'  precedent,  that  eourt  has 

Let  us  assume  the  li^slature  to  be  un-  clearly    misconceived   the   doctrines    of   the 

fettered  in  the  exercise  of  this  despotic  pow-  cases  cited.     The  holding  of  the  sUte  eourt 

er.     The  power  once  admitted,  the  legisla.  ia  unprecedented. 

ture   may  fix  tbe   eum  or   amount  of  the       Missouri  P.  R.  Co.  v.  Humes,  UK  U.%. 

claim  at  any  flgui*  that  suits  its  will  or  B12,  29  U«)i.  i«a,ftaM?.C\.'«*^.\Vi-.'*«' 
Mr  Zu  ed.                                                  «  ^*^ 


8UPHEMB  COURT  OF  THB  UNITED  STATES.               Oct.  IkiM, 

ij  T.  TMj,  1TB  U.  S.  14B,  44  L.  ed.  109,  2C  corponttioni  engaged  in  btuineu  of  »  pnb- 

Sup.  Ct.  R«p.  02.  lie  nmture. 

The  Kct  in  question  deniM  to  pUintiff  in  Mimn  t.  Iltinoii,  94  U.  S.  113,  24  L.  ed. 

error  Uie  equmi  protection  of  the  lawi.  77;  Orieat  Ini.  Co.  t.  Dagga,  112  U.  S.  6ST, 

Gulf,  0.  ft  8.  F.  R.  Co.  T.  ElUi,  IflS  U.  S.  43  L.  ed,  662,  18  Sup.  Ct.  Rep.  281 ;  QermMi 

150,  41  L.  ed.  SM,  IT   Sup.   Ct.  Rep.   2GS;  Alliance   Ini,    Co.    v.    Rale,  210   V.   B.   30T, 

OiieaBO,  H.  ft  St.  F.  R.  Co.  v.  Minneaota,  56  L.  ed.  220,  31  Sup.  Ct.  Rep.  24«;  Noble 

1S4  V.  B.  418.  33  U  ed.  070,  3  latere.  Com.  SUt«  Bank  v.  Hukelt,  2ID  U.  8.  104,  6S  L. 

Bep.  eOO,  10  Sup.  Ct.  Rep.  462,  702.  ed.  112,  32  L.S.A.{N.S.)    10B2,  31  Sup.  Ct. 

Ut.  K.  J.   Olomenta  argued  the  cauie,  '**P:  '*^  ^        ,     ,.      .        , 

and,  with   Mr.  S.   H.  Cowan,  flied  a  briel  Th«  "«''*  «*  '*"  legleleture  to  riguUU 

lor  defendant  in  error-  *"''  c™^™  *  bnaineu  affeeted  with  a  pul^ 

The   Conttitution   of   the   United   SUtei  'jf  *"*««*  ii  ■  part  ol  the  police  power  of 

does  not  prohibit  a  state  legialature  from  ^'">  ^*^*^ 

«erei«li«  indicia!  functione,  and  whether  »  Ene-  U.  8.  Sup.   Ot.  Rep.  493;   I«ke 

or  not  it  haa  done  eo  ie  not  a  Federal  que*  Shore  ft  M.  8.  R.  Co.  r.  Ohio,  173  U.  8.  28». 

tJon.  288,  287,  43  L.  ed.  T02,  T08,  TOT,  19  Sup.  Ct 

Satterlee  t.  Matthewaon,  2  Pet  S80,  7  L.  R«P-  *^-   I*l«e  Shore  ft  M.   S.  R.  Co.  ». 

ed.  469;  Dreyer  t.  Uiinoia,  197  U.  8.  71,  47  Smith,  173  U.  S.  884,  43  L.  ed.  868,  1»  Suj^ 

L.  ed.  TB,  23  Sup.  Ct  Rep.  28,  6  Am.  Crim.  ^  ^P-  ^^'  Weetern  U.  Tel«,  Co.  t.  Pen- 

Bep.  B63;  ReeU  v.  Miobigan,  198  U.  S.  507,  ■'l''*"''  ^^  U.  S.  347,  30  L.  ed.  118T,  1  In- 

47  I*  ed.  fiS3,  23  Sup.  Ct  Rep.  380;  Carter  *"'■  C™-  ^"P-  ^M.  ^  Sup,  a.  Rep.  1126; 

T.  Caldwell,  200   U.   S.  287,  60  L.  ed.   488,  Chicago,  B.  ft  y.  tt  Co.  v.  lUinoi.,  200  U.  8. 

28  Sup.   Ct  Rep.  284;   Prentil  t.  AUantio  561,  60  L.  ed.  598,  28  Sup.  Ct  Rep.  341,  4 

Coaet  Line  R.  Co.  211  U.  8.  226,  63  L.  ed.  A""-  C»»-  l''^":  Bacon  v.  Walker,  204  U.  8. 

169,  28  Sup.  Ct  Rep.  67;  Soliah  v.  Heakin,  3".  51   L.  ed.  488,  2T   Sup.  Ct  Rep.  280; 

SS2  U.  8.  682,  08  L.  ed.  284,  32  Sup.  Ct  "oble  State  Banlc  t.  Eaekell,  218  U.  S.  104, 

Sep.  J03,  es  L.  ed.  112,  32  L.R.A.<N.S.)  1062,  31  Sup. 

Every   poMible   preaumption    ia    in  favor  ^t  Rep.  188;   German  Ailiance  Ine.  Co.  t. 

of  the  validly  of  a  lUtute,  and  thle  con-  Hale,  219  U.  H.  307,  65  L.  ed.  22B,  31  Sup. 

tinuee  until  the  contrary  ie  ihown  beyond  ^t  Rep.  248;  Gladaon  v.  UinneeuU,  1B«  U. 

a  rational  doubt.    When  a  aUtute   ia  lua-  8.    427,   41  L.  ed.    1084,    17   Sup.  Ct    Rep. 

eeptible  of  two  conatruetione,  one  malcing  827 ;  Stone  v.  Farraem'  Loan  &  T.  Co.  Il« 

It  eooatitationa]  and  the  other  uneonatitu-  "■  S.  334,  29  L.  ed.  846.  S  Sup.  Ct  Rep.  334, 

tional,  the  former  muat  be  adopted.  388,   1191;    Freund,  Pol.  Power,   |  398;    U 

Black,  Conat  Law,  |  30;  8  Cyc.  801,  804;  ^y^-  "«;  New  York,  N.  H.  ft  H.  R.  Co.  ». 

United  SUtea  ej  rel.  Atty.  Gen.  v.  Delaware  New  York,  186  U.  8.  828,  41  I*  ed.  868,  17 

*  H.  Co.  213  U.  8.  407,  53   L.  ed.  848,  28  Sup.  Ct  Rep.  418;    Hennington  v.  Georgia, 

Sup.  Ct  Rep.  B2T;  Hooper  T.  California,  165  1"  U.  8.  299,  41    U  ed.   188,  18   Sup.  Ct 

U.  S.  848,  867,  39  L.  ed.  287,  301,  6  Intera.  R«P-    ^"98;    Smith   v.    Alabama,    124    U.  S. 

Com.  Rep.  610,  16  Sup.  Ct  Rep.  207;  Atchi-  *85,  31  L.  ed.  608,  1  Interi.  Com.  Rep.  804, 

aoQ,  T.  ft  8.  F.  R.  Co,  v.  Matthewe,  174  U.  ^  ^"P-  ^  ^^^P-  5**:   Sinking  Fund  Caeea, 

a  104,  43  L.  ed.  912,  19  Sup.  Ct  Rep.  808.  88  U.  8.  747,  26  L.  ed.  611. 

In    ali   of   ita   relatione    to   the  public,  a  It  ia  a  matter  of  oommon  knowledge  tliat 

railroad   company    baa   the    character  of  a  the  ordinary  and  usual  method  of  enforcing 

pubUe  agent  ia  a  quaai  public  corporation,  »  po'i"  regulation  of  the  character  of  that 

and  U  aubject  to  any  reaaonable  legiatative  ™<1«>^  diecuaaion  ii  by  providing  a  penattj 

regulation  or  control.  '"'  '*■  violation,  the  same  to  be  recovered 

2  Elliott,  Railroada,  |S  882,  670;    7  Cyc  by  an  action  in  the  name  of  the  aUU,  the  in- 

447,  448 ;  Chicago,  B.  ft  Q.  R.  Co.  v.  Iowa,  former,  or  the  party  who  has  been  injured  by 

04  U.  S.  166,  24  L.  ed.  94;  OladHm  v.  Hinn-  the   delinquency.    Thia   method   ol   enforce- 

Mota,  186  C.  8.  427,  41  L.  ed.  1064,  IT  Sup.  ment  doea  not  in  any  manner  conflict  with 

Ot  Rep.  627;  WiKionBin,  M.  ft  P.  R.  Co.  v.  the  14th  Amendment  or  any  other  proviatos 

Jaeobaon,  170  U.  H.  287,  4fi  L.  ed.  186,  21  of  the  Federal  Conatitutiou. 

Sup.  Ct  Rep.  IIB;  Atlantic  Coaat  Line  R.  MiMourl  P.  R.  On.  v.  Hnmea,  116  U.  8. 

Co.   ?.   North   Carolina  Corp.   Commiaalon,  512,  29  L.  ed.  483,  6  Sup  Ct  Rep.  UOj 

106  U.  8.  I,  61  L.  ed.  933,  27  8np.  Ct  Rep.  Minneapolia  ft  6t.  L.  R  Co.  v.  Emmona,  141 

ABB,   II  Ann.  Caa.  3BB.  U.  S.  312,  37  L.  ed.  789,  13  8np.  CL  Bcp. 

Legialative  power  te  reflate  and  control  870;  Minn*«polia  ft  St  L.  R.  Co.  t.  Beck> 

qnaai  public  corporatione  ia  not  oonflned  to  with,  1Z8  U.  &  81,  82  L.  ed.  68B,  9  Sup.  Ct 

railroad    companiei    alone,    but    extenda   to  Rep.  207. 

bmnlcM,  migrator,  inaurance,  gaa,  water,  tele-  Thia  court  li  not  bound  by  tiw  holding  a< 

plume,    and   tei^rapt   eosiMiifM,   ui   fU  the  atate  anpi«me  court  that  the  pnrpoae  for 


lilt. 


C3HIGAGO,  B.  4  Q.  R.  00.  ▼.  C&ML 
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which  a  state  statute  authorizes  the  levy  of 
a  tax  on  property  is  a  public  use;  nor  by  the 
holding  oif  such  a  court  that  a  state  statute 
is  or  is  not  a  police  regulation. 

FaUbrook  Irrig.  Dist.  y.  Bimdl^,  164  U.  S. 
m,  41  U  ed.  388,  17  Sup.  Ct  Rep.  60; 
Huntington  ▼.  AttriU,  146  U.  8.  667,  682, 
36  Lw  ed.  1123,  13  Sup.  Ct.  Rep.  224;  Atchi- 
son, T.  &  a  F.  R.  Co.  T.  Matthews,  174  U. 
&  96,  100,  43  L.  ed.  909,  911,  19  Sup.  Ct. 
Rep.  609. 

The  following  rules  of  law  are  firmly  es- 
tablished and  enforced  by  the  supreme  court 
of  Nebraska,  to  wit: 

1.  Any  law  which  requires  actual  com- 
pensatory damages  to  be  ascertained  from 
the  evidence,  and  then  requires  the  same  to 
be  doubled,  or  permits  a  further  sum  to  be 
added  thereto,  as  a  punishment  for  the  de- 
fendant, is  unconstitutional  and  void. 

2.  When  the  damages  which  may  result 
from  the  failure  to  perform  a  duty  imposed 
by  statute  are  difficult  of  ascertainment, 
the  amount  recoverable  by  a  private  person 
sustaining  injury  from  said  breach  of  duty 
may  be  fixed  by  the  legislature,  and  such 
statute,  although  penal,  or  quasi  penal,  in 
its  nature,  does  not  conflict  with  any  con- 
stitutional inhibition,  and  will  be  sustained. 

Graham  v.  Kibble,  9  Neb.  184,  2  N.  W. 
466;  Fhcsnix  Ins.  Ca  v.  Bohman,  28  Neb. 
261,  44  N.  W.  Ill;  Phemix  Ins.  Oo.  v.  Me- 
Evony,  62  Neb.  666,  72  N.  W.  966;  Clear- 
water Bank  t.  Kurkonski,  46  Neb.  1,  63  N. 
W.  133 ;  Deering  v.  MiUer,  33  Neb.  666,  60 
N.  W.  1066;  Boyer  v.  Barr,  8  Neb.  68,  3  Am. 
Rep.  814;  Atchison  &  N.  R.  Co.  v.  Baty,  6 
Neb.  37,  29  Am.  Rep.  366;  Grand  Island  & 
W.  C.  R.  Co.  V.  Swinbank,  61  Neb.  626,  71 
N.  W.  48. 

A  state  legislature  has  the  power  to  fix, 
by  statute,  the  maximum,  or  even  the  exact 
amount  recoverable  by  a  person  sustaining 
injury  from  the  delinquency  of  a  public,  or 
quasi  public,  agent;  and  such  a  statute  does 
not  violate  any  of  the  provisions  of  the  14th 
Amendment. 

Graham  v.  Kibble,  9  Neb.  182,  2  N.  W. 
466;  Lancashire  Ins.  Co.  v.  Bush,  60  Neb. 
121,  82  N.  W.  313 ;  Oshkosh  Gaslight  Co.  v. 
Germania  F.  Ins.  Co.  71  Wis.  464,  6  Am.  St 
Rep.  233,  37  N.  W.  819;  Orient  Ins.  Co.  v. 
Dsggs,  172  U.  S.  667,  43  L.  ed.  662,  19  Sup. 
Ct  Rep.  281;  Fidelity  Mut  Life  Asso.  v. 
Mettler,  186  U.  S.  226,  46  L.  ed.  922,  22  Sup. 
Ot  Rep.  662 ;  Brady  v.  Daly,  176  U.  S.  148, 
44  L.  ed.  109,  20  Sup.  Ct.  Rep.  62 ;  Pirkl  v. 
Smith,  42  Fed.  410;  Havens  v.  Germania  Ins. 
Co.  123  Mo.  403,  26  L.RJL  107,  46  AnL  St 
Rep.  670,  27  S.  W.  718;  Coover  t.  Moore,  31 
Mo.  674;  Carroll  v.  Missouri  P.  R.  Ca  88 
Mo.  239,  67  Am.  Rep.  382;  Miller  v.  Mis- 
souri P.  R.  Co.  109  Mo.  360,  32  Am.  St.  Rep.  I 
673, 19  S.  W.  68;  Texas  C.  R.  Oo.  t.  Hannojr- 
ST  14.  ad. 


Frerichs  &  Co.  —  Tex.  Civ.  App.  — ,  130 
S.  W.  260;  Orange  County  v.  Harris,  97  CaL 
600,  32  Pac.  694;  Daggs  v.  Orient  Ins.  Co. 
136  Mo.  382,  36  L.RJ^.  227,  68  Am.  St  Rep. 
638,  38  S.  W.  86;  Missouri  P.  R.  Co.  v. 
Mackey,  127  U.  S.  206,  32  L.  ed.  107,  8 
Sup.  Ct.  Rep.  1161. 

The  rule  prevailing  in  Nebraska  is  that  a 
provision  for  liquidated  damages,  in  a  con- 
tract or  statute,  will  be  upheld  in  cases 
where  the  actual  damages  are  impossible  or 
difficult  of  exact  ascertainment.  Said  rule^ 
as  applied  to  contracts,  obtains  in  nearly 
all  jurisdictions^  including  that  of  this 
court 

Sun  Printing  &  Pub.  Asso.  v.  Moore,  188 
U.  a  642,  46  L.  ed.  366,  22  Sup.  Ct  R^ 
240. 

An  alleged  unconstitutional  feature  of  a 
law  will  be  considered  and  passed  upon  only 
when  raised  by  a  party  injured  thereby. 

Southern  R.  Ca  v.  King,  217  U.  &  634,  64 
L.  ed.  871,  30  Sup.  Ot  Rq^  694. 

Mr.  Justice  MoKenna  delivered  the  <^iB- 
ion  of  the  eourt»  after  stating  the  ease  as 
above: 

The  case  is  here  in  a  simple  aspect  There 
was  no  attempt  made  to  explain  or  justify 
the  delays  in  the  shipments,  and  any  at- 
tack on  the  statute  on  the  ground  that  it 
includes  delays  resulting  from  the  act  of 
God,  or  cause  over  which  the  carriers  hai^e 
no  control,  is  precluded  by  the  construc- 
tion put  upon  the  act  by  the  supreme  court 
of  the  state. 

The  only  proposition,  then,  which  is  pre- 
sented, is  whether  the  statute  is  beyond  the 
power  of  government,  and  therefore  offends 
the  14th  Amendment  of  the  Constitution  of 
the  United  States  by  depriving  plaintiff  in 
error  of  its  property  without  due  process  of 
law. 

This  is  contended  upon  two  grounds:  1. 
That  statute,  as  considered  by  the  suprsme 
court  of  the  state,  is  a  legislative  determi- 
nation of  the  quantum  of  damages  arising 
from  a  breach  of  a  private  contract  for  the 
shipment  of  live  stock,  and  a  legislative 
determination  of  damages  wholly  distinct 
and  apart  from  the  exercise  of  poliea  power, 
and  not  a  punitive  measure  to  enforce  com- 
pliance with  the  commands  of  the  statute. 
2.  The  statute,  being  declared  of  suoh  char- 
acter, is  "a  usurpation  of  functions  which 
are  exclusively  judicial,  contrary  to  the 
law  of  the  land,"  and  repugnant  to  the 
provisions  of  the  14th  Amendment 

It  is  the  concession  of  the  contentions 
that  had  the  statute  been  oonsidered  by  the 
supreme  court  a  police  regulation,  the  obje^ 
tion  made  to  it  would  be  without  *foun-[8S 
dation.  But,  meeting  the  effect  of  the  qaamat 
sion,  plaintitt  \a  vmt  «mwi^  VmX  ML  ^dsi^ 
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court  hod  BO  ruled,  defendant  in  error  would    oud  perfonnuice,  m,  the  court  uid,  "«  rM* 

have  had  no  right  of  action,  became,  undei  wnablc    liquidation   of   damogei   which  tht 

S   G,   article  8,  of  tlie  Constitution   of   the  [iroprietor  htA  auScred  from  th«  wrangfol 

•tate,  all  penalties  mmt  be  appropriated  tc  acta  of  the  defendaoL" 

the  use  and  lupport  of  the  common  schools.  The   court   alto   adduced    two   niamplM 

The  court  found  no  conflict  between   th«  inm  lUtutes  of  the  aUU,  anatainad  by  dMl- 

law  and  the  Conatitution  of  the  lUU.    Boc-  gion,,   in  both  of  which  ISO   waa  siTen  u 

Uon  6,  article  8,  however,  was  not  discuued  liquidated  damages;    b  one,  agaiDit  aa  0*- 

'w^"'^"'  the  opinions.     Other   provisioni  fi<^,  tor  collecting  a  tee  greater   than  al- 

o(  the  Constitution  we™  considered  and  the  j^^  ^    ,^,    l^  ^^      1^^ 

contention,   based   on   them    decided   to   he  ,^,  ^.j  ^       ^  „,^  ^^j^^^,, 

untenable.     The  omission  is  not  important  '^             .    ..Jr?         .     .            _         .  """"^ 

to   our    inquirj,    and    we   shall   assume,    a.  «'«''!""'   »«>''  •«•'"•»   "   <■«■=«  '•'  "• 

plaintiff  in  error  contend-,  that  the  court  "f"*'"*  *   P*'^"   ^^^   ""'  ""•='»V  •■ 

r^arded   the  statute   aa  giving  eompenaa.  "*'»"  Mrpui- 

tion  for  damages  for  injuries  suffered,  rath-  Answering  the  objection  that  the  lagiala* 

ar    than    penalties    for    omission   of    duties  '""  ™'B'''  »uhiect  an  occupant  of  a  publit 

prescribed.      It    does    not    follow,    however.  <»'8<*   *^   damages   for   particular   nnlawfiil 

that  the  court  decided  that  the  statute  was  ■<^.  '"^  ""*  l"*"  ""ch  power  over  othcn, 

not  passed  in  exercise  of  the  power  of  the  the  court  said  that  the  reason  appliad  u 

state  to  regulate  the  conduct  of  the  carrferi  well  to  "like  provisions  in  statutes  passed 

in  the  performance  o(  their  duties   to  the  to  regulate  public  carriers  in  the  traniaetioa 

public.    The  opinion  of  the  court  makes  the  of  their  buiiness." 

contrary   manifest.     The  court  said:      "In  It   ia  clear   from   the   excerpts  from  tlM 

the  instant  case  the  enforcement  of  the  law.  opinion  of  the  court  that  it  considered  tba 

as  we  view  the  record,  will  not  deprive  de-  statute  as  passed  to  r^ulate  public  earritr% 

tendant    of    any    constitutional    guaranty,  and  to  give  damages  against  them  for  tha 

atate  or  Batlonal.     Defendant's  property  is  omission  of  the  duties  prescribed  by  it,  iridcJ^ 

affected  by  a  public  interest;  having  devoted  though  exiatiug,  could  not  be  exactly  eiti* 

that  property  to  a  nse  in  ivhlch  the  public  mated  or  proved.    The  'court,  therefore,[l4 

have  an  interest,  it  must,  to  the  limit  of  only  announced  and  applied  the  principle  of 

the   interest   thus    acquired   by   the    pubHe,  liquidated    damages.      It    would    seem,   tao, 

submit  to  the  control  of  such  property  for  t?  the  examples  it  adduced  from  other  atat- 

the  public  good.     .     .     .     The  public  is  in-  utea  of  the  state,  to  reject  the  view  asiettad 

terested  not  only  In  being  permitted  to  have  by  plaintiff  in  error,  that  even  if  the  atatnla 

its   property   transported  for   a  reasonable  be  r^arded  as  imposing  penalties  upon  tha 

compensation,  but  also  in  having  that  prop-  carriers,   it  waa  thereby  made  to  eonfliot 

erty,  especially  if  subject  to  rapid  depreeia-  with  |  6,  article  8,  ol  the  atate  Conatitv- 

tion,    transported   with   reasonable   prompt-  tion,  and  could  not  be  made  payable  to  tha 

neaa   and  care.     .     .     .     It  is  a  matter   of  p^fty  Injured.    This  was  declared  in  Clear- 

eommoD  knowledge  that  live  atock  confined  water    Bank   v.    Kurkonski,   45   Neb.    1,   6S 

in  a  freight  car  deteriorates   in  condition,  N.   W.   133,  and  sums  provided  to  be  !•• 

and  that  if  the  animals  are  to  be  placed  on  covered  by   other  statutee  were   decided  ta 

market  within  a  abort  time  of  the  termins-  nther  cases  to  be  in  tbe  nature  of  penaltiea. 

tion  of  the  transporUtion,  the  depreciation  is  Graham  v.  Kibble,  9  Neb.  184,2  N.  W.  4Mi 

8S}not  eonflned  to  a  'shrinkage  in  weight.  Phcenix  Ins.  Co.   v.  Bohman,  28  Neb.  Z61, 

but  to  many  other  factors  difficult  to  prove,  44  N.  W.  Ill;  Phonti  Ins.  Co.  v.  HoGroay, 

but  actually  existing,  and  seriously  affecting  S2  Neb.  666,  72  N.  W.  956;  Deering  v.  Ifll- 

the  market  value  of  said  property.     As  the  ler,   33   Neb.   656,   SO   N.   W.    10S6.     ThsM 

damage  accruing  from  the  protracted  conflne-  cases   are  distinguishable   from   those  eitad 

meat  of  stock  is  difficult  to  prove  with  rea.  by  plaintiff  in  error  in  which  the  court  dka- 

sonable  exactitude,  and  yet  always  exists,  approved  a  statute  which  purported  to  glva 

the  l^alature  haa  the  power  to  provide  for  double  damages,  and  the  court,  in  the  eaaa 

liquidated  damages.    Such  legislation  is  not  at  bar,  explicitly  distinguished  than  fran 

nnaound  in  principle  and  has  been  upheld  in  case*  in  which  liquidated  damages  were  pia- 

many   courts."      [64    Neb.    611,    26    L.R.A.  vided   lor.     In   other   words,   the  court  da- 

(NJ3.)  1022,  122  N.  W.  31.]  cided  that   tha  statute  imposed  only  cob- 

The  court,  in  illustration  of  its  views  and  pensatory  damagea,  fixing  them  at  a  am* 

the  qnali^  <rf  the  statute,  compared  it  to  nertain  because  of  the  difficulty  "of  the  aa- 

I  4tH  of  the  Revised  Statutes  of  tbe  United  certainment  ol  the  actual  damagea  anSand 

Stataa    (U.  8.  Camp.  Stat.   1901,  p.  3415),  by  the  aggrieved  person." 

whMi  provides  for  a  liability  of  1100  for  Wa  need  not  extend  the  diaouaaioa,    Wa 

tta  timt  ImMaglBg  performanee  of  a  eoi^-  repeat,  the  ease  ia  hera  in  a  aimple  aap—l. 

rfgtt^  OmaMtla  pltet,  and  $60  tat  the  mc-  Two  propoaltioas  only  an  Involvad:      (1| 


uu.                      amoAGo,  b.  *  q.  b.  oo.  t.  exub.  ua 

tbe  power  of  tba  legialKtnn  to  impoM  a  uid,  with  Mcun.  John  F.  Stout  and  Jim 

llmitatloa  of  tbe  time  for  the  tnuuportaUon  E.  Kelliy,  flied  ft  brief  for  plaintiff  in  am 

of  UT..t<>ck:  (2)  toproyid..de«DlUm<«-  ^,    „,_  ,    oi«menu  upi^i  the  mm 

un  of  dani^ce*  "bich  m»y  bo  dlfBcolt  to  ,^_j^  ^y,  „,  g  ^  Cqwm,  «l«l .  brhf  ft 

«tlm.U  or  proTO.    It  U  t«)  UU  in  the  d.y  def«nd«t  In  error. 

to  deny  tbe  pouewion  of  tbe  flnt  power,  ,„,    oontwitiOM    of    ooiUMeL    m*   Un 

^  J"  '^'^  .*M  ""rl-lr  "  '""' J^^  '"riefe  M  reported  in  Chi«go,  B.  *  Q.  R.  0 

liahed,  Koi  thnt  the  atfttnt*  wu  enmcted  to  ^   cnun.  *nta^ 

meat  emdltlons  which  bad  arieen  from  the  ^^' 

""'."!!  ;!  TIL",".'  "■^r"'*', '?  "•  i»l8-  ■».  Ji»U.  McK.oi>.  d.llv.rri  tb.[I 

mcnt  of  the  legtalBtnw,  demmnded  r  remedy,  opjnien  o(  the  e<nirt: 

tnd  the  eo«rl  eonllned  the  kI  etricUy  to  m,  ,„  ,^<,  |„„,,„  o„  yiJidll,  ol  0 

enlpehle  violetlon  of  ita  requiremente.    To  gtetute  of  Nebrmekk  vhioh  wee  cooiidered 

the  pie.  of  e«lre  eipeoee  «lileh  miBhl  b.  chieego,  B.  4  Q.  B.  Co.  t.  Cieio.  No.  11 

■ftjfneurred  by  •obedienoe  to  the  etetnte,  [ggS  U.  S.  70   ente,  734,  33  Sup.  Ct.  Be 

tbe  court  iild  It  eooU  be  eompeaeated  by  ,3,,    „j  ,„  .ubmltted  at  tbe  eene  tie 

eitre  cherg^  ^ith  ti,*t  ceee. 

The  cooteotlon  ie  nede  Ihet  the  etetul.  „,    „„„   „,   .^i^,    ,„   j,^  „„  „ 

frnpaire    the    obllBmtion    of    the    contreete  ^„^  „,  p„,„g,i,„  ,„  ,b,  i™.p„rt 

whieh  eileted  betweei  pl.tatlH  m  error  aid  „„„  j,      j  ,4,  .utotorj  «,h«liil.  of  !!• 

defendant  Id  error;  but  that  contention  wae  p„,  ^  ^m^  ,,j^  Palmer.  Nebranka, 

not  made   In  the  court  below  end   cannot  B„„ih  Omaha.  In  the  lame  itale,  which  we 

therefore  be  made  here.     Beeidee,  there  li  j.u,,^  ,„  n,  ,ii|„,d  September  «,  11» 

no  endenie  of  the  contract,  m  the  record.  „  ,„  ,,„^  ,,,„  „„  „„  „,  ,„„p„rt 

Contract,  wem  plcad«l,  ai  there  appear.  „„  ,„  ,„  .        ,„j  „,  ,,„  j„,„  .„, 

to   bare   been   ume   .ttempt   to   Introduce  ,j,  „„,  ,„„rf  j    ,„  ,„  ^„  ^.j^  „  „ 

them  in  endence,  but  un.ucce..Inlly,  and  ^^    ^    ,,„„„    ^    i„n.port   the    eatt 

they  were  etneken  from  the  bill  of  ncep-  ..,,^,,  ,  reuonnble  lime  md  wltbta  tl 

lion..     But,   u.nmlng  the   contract,  may  „„,  ,„„^  ^    ,„  ,„  ^M  purpoee,"  tl 

be  con.ldered  on  thie  record,  a  complete  an-  ,,|„„i  ,„  damaged  In  the  mm  of  W 

...r  to  the  contention  that  the  eUlule  Im-  ,,,,,1,  ,„  ^,  elatntory  rate  of  till  p 

peir.  their   nbllgation    1.,   they  were  made  . 

enbeequently  to  the  .Utute.  and  therefor.  ^  „„„  „|^  ^  j,,,  ^,,^  „„^ 

are  eubject  to  It  ^^  ^1^^  petlUon  alleged  that  the  .hlpmei 

Judgment  affirmed.  ,^  ^^^  purwant  to  a  contract  In  wrl 

Ing,  and  that  the  cattle  were  traneport. 

^^^~  and  delivered  a.  contracted  for  without  ai 

CHICAGO.    BURLINGTON.  A      QUINOY  '*"'*  "  "'K'.^^'T  ""  **r,P*^,  .T**  * 

RAILROAD  COMPANY,  PUT.  in  Err.,  •"*'  *^  denied  the  allegation*  of  the  pel 

T,  tion.    A  replica-tion  waa  filed  to  the  enawi 

JAMES  M.  KYLE.  The  eaae  «u  tried  to  a  jury,  which  r« 

dered  a  Terdiet  for  Kyle,  upon  wbleb  Jnd 

(See  8.  C.  Reporter'e  ed.  SI^T.)  ment  wae  entered.    It  waa  afflmed  by  tl 

■upreme  court  of  the  atate  for  the  rcaaoi 

Thie  eate  ie  governed  by  the  dedaion  in  itated  by  the  court  in  Cram's  Case. 

Chicago.  B.  &  Q.  R.  Co.  T.  Cram,  ante,  734.  The  caae  waa  lubmitted  to  tbe  Jott  opt 

the  evidence  of  the  plaintiff,  the  rallroi 

[No.  IM.]  company  offering  no  tcatimony.    There  wi 

no  proof  that  there  waa  actual  Injury  < 

Argued  March  !«,  1»11.    Decided  April  7,  damage  done  to  the  ehipper  by  the  alleg< 

1*13.  delay  in  tranaportatlon.     Tbe  etatute  wi 

tba  eola  baaia  of  the  claim  In  the  ault.    Tl 

IN  ERROR  to  the  Supreme  Court  of  the  court  iaetmcted  tbe  jury  that  If  the  tin 

State  of  Nebraaka  to  ra»Iew  a  judgment  ^oeeded  that  prorided  for  by  the  eUtn 

which  affirmed  a  judgment  of  the  District  under  the  condition!  exprewed  by  tbe  aU 

Court  of  Merrick  County,  in  that  atate,  in  ute,  they  ahould  find  for  tbe  ■campIaio-[C 

favor   of   plaintiff  in   an  action   to   recover  ^t;  otherwiic,  for  the  defendant.    Theral 

for  violation!  of  a  Btat«  sUtute  irapoBing  ^^^  company  requested  exptieit  inatruetlo 

a  limitation  of  the  time  for  tranaporUtion  |~in,t  the  recovery  by  tbe  plaintiff  of  u 

of  live  itock  by  common  carrier*.    Affirmed.  ,„^ 

See  same  case  below,  S4  Neb.  «2I.  122  N.  ^^    contentiona    are    the    lame    aa 

"■J^'  Cram'a  Caae,  and  upon  tbe  authority  «f  I 

The  facta  are  aUted  in  the  opinion.  ^^^j^^  ^j^  iud«B«B,\  Vk  *!a  m»  W 

Mr.  HfcUoofc  w.  Bom  siyued  thi  cMue,  ftnaai- 
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SUPREME  COURT  OF  THE  UNITED  STATES. 


Dor.  Tebx, 


UNITED  STATES  OF  AMERICA,  Plff.  in 

Err., 


▼. 

PAOIFIO  4  ARCTIC  RAILWAY  k  NAV- 
IGATION    COMPANY,     Pacific     Coast  | 
Steamship   Company,   Alaska   Steamship 
CompaiiTy  Canadian  Pacific  Railroad  Com- 
pan/t  «i  aL 

(See  a  a  Reporter's  ed.  87-108.) 

Monopolj  ~  und«r  anti-trust  act  — 
throngh-roiite  agreements. 

1.  An  agreement  between  connecting  rail- 
way and  steamship  carriers  and  a  wharf- 
age company  to  establish  a  through  route 
and  joint  rates  for  transportation  between 
Puget  sound  and  Yukon  river  points,  to 
refuse  to  make  such  arrangements  with 
other  connecting  carriers,  and  to  charge 
high  local  rates  and  discriminating  wharf- 
age charges, — all  with  the  intent  and  result 
of  eliminating  all  competition,  violates  the 
prohibitions  of  the  anti-trust  act  of  July  2, 
1890  (26  Stat,  at  L.  209,  chap.  647,  U.  8. 
Comp.  Stat.  1901,  p.  3200),  against  com- 
binations or  conspiracies  in  restraint  of  in- 
terstate or  foreign  trade  or  commerce,  or 
the  monopolization  of,  or  attempt  to  monop- 
olise, any  part  of  such  trade  or  commerce. 
[For  other  cases,  see  Monopoly,  II.,  In  Digest 

8ap.  Ct.  1008.] 

Monopoly  —  anti-trnst  act  —  extraterri- 
torial effect. 

2.  Extraterritorial  effect  is  not  given  to 
the  provisions  of  the  anti-trust  act  of  July 
2,  1890,  by  construing  it  to  forbid  a  combi- 
nation of  foreign  and  domestic  corporations 
to  restrain  competition  in,  and  to  monopo- 
lize, the  transportation  of  freight  and  pas- 
sengers between  Puget  sound  and  Yukon 
river  points  over  a  route  which  lies  in  part 
outside  the  United  States. 
[Constraction  of  anti-trast  act,  see  Monopoly, 

In  Digest  8ap.  Ct  1908.] 

Oarriem  —  remedy  for  discrimination 
«  necessity  of  action  by  Interstate 
Commerce  Commission. 

3.  Discriminations  practised  by  carriers 
in  the  giving  or  refusing  of  joint  traffic 
arrangements  contrary  to  the  act  to  regu- 
late commerce  cannot  be  redressed  by  the 
courts  in  either  a  criminal  or  civil  pro- 
ceeding in  advance  of  action  by  the  Inter- 
state Commerce  Commission. 

[For  other  cases,  see  Carriers,  III.,  in  Digest 
Sap.  Ct  1908.J 

Appeal  —  by  government  in  criminal 
case  —  constmction  of  indictment. 

4.  A  decision  of  a  Federal  district  court 
on  demurrer,  that  the  averments  of  an  in- 
dictment charging  violations  of  the  anti- 
trust act  of  July  2,  1890,  were  not  sufficient 
to  connect  the  individual  defendants  with 

NoTB.— On  illegal  trusts  under  modem 
anti-trust  laws — see  note  to  Whitwell  v. 
Continental  Tobaooo  Co.  64  L.R.A.  689. 

Ob  review  by  government  in  criminal  case 
under  the  act  of  Mareh  2,  1907,  see  note  to 
United  Siatflf  ▼.  Stevemoa,  ff4  U  ed.  U,  S. 
JSSL 
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the  offense  charged,  is  a  construction  of  the 

indictment,  and  ma^  not  be  reviewed  in  tlie 

Federal  Supreme  Cfourt  at  the  instance  »f 

the  government. 

[For  other  cases,  see  Appeal  and  Error,  L% 
in  Digest  Sap.  Ct  1908.] 

Appeal   —   Judgment   —   remanding  ^ 

directions  to  lower  court. 

5.  The  Federal  Supreme  Court,  when  re- 
versing a  judgment  of  a  Federal  district 
court,  sustaining  demurrers  to  an  indict* 
ment  charging  violations  of  the  anti-trust 
act  of  July  2,  1890,  which  is  based  upon 
the  construction  of  that  act,  will  leave  it 
open  to  that  court  to  pass  upon  such  of 
the  grounds  of  demurrer  as  were  not  con- 
sidered in  the  former  ruling, — especially 
wl^re  the  government  does  not  express  great 
confidence  in  the  sufficiency  of  the  indict- 
ment. 
[For  other  cases,  see  Anneal  and  Brror,  UL  L 

in  Digest  Sap.  Ct  1008.] 

[No.  697.] 

Argued  February  26,  1913.    Decided  April 

7,   1913. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  Alaska,  Division  No. }« 
to  review  a  judgment  sustaining  demurrers 
to  an  indictment  charging  violations  of  the 
anti-trust  and  interstate  conunerce  aeta. 
Reversed  in  part  and  remanded  for  furthir 
proceedings. 

Statement  by  Mr.  Justice  McKemias 

Indictment  for  alleged  violations  af  Um 
Sherman  an ti -trust  act  and  of  the  inter- 
state commerce  act 

The  indictment  contains  six  counts.  Tba 
first  and  second  counts  charge  violations  of 
the  anti-trust  law.  The  first,  by  the  de* 
fendants  engaging  in  a  combination  and  con- 
spiracy in  restraint  of  trade  and  commeroe 
with  one  another,  to  eliminate  and  destroy 
competition  in  tlie  business  of  transports* 
tion  in  freight  and  passengers  between  vari- 
ous ports  in  the  United  States  and  British 
Columbia  in  the  south,  and  the  various  cities 
in  the  valleys  of  the  Yukon  river  and  its 
tril  utaries,  both  in  British  and  American 
territory,  in  the  north,  upon  a  line  of  tralRe 
described,  for  the  purpose  and  with  the  ifi- 
tention  of  monopolising  such  trade  and  com- 
merce. The  second  count  charges  the  mo- 
nopolization of  trade  and  commerce  in  the 
*same  business  and  between  the  same [89 
ports.  The  manner  of  executing  the  alleged 
criminal  purpose  is  charged  to  be  the  same 
in  l>oth  counts. 

The  places  of  the  incorporation  of  tha 
corporate  defendants  are  alleged,  and  tha 
following  facts:  The  Pacific  Coast  Steam- 
ship Company  and  the  Alaska  Steamahip 
Company  operate  respectively  lines  of 
steamships  as  common  carriers  of  freight 
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and  passengers  running  in  regular  route  be- 
tween Seattle,  state  of  Washington,  and 
Skagway,  Alaska.  The  Canadian  Pacific 
Railway  Company  is  a  like  carrier,  and 
operates  a  line  of  steamships  between  Van- 
couver, British  Columbia,  and  Skagway. 
During  the  time  mentioned  in  the  indict- 
ment, the  Pacific  &  Arctic  Railway  &  Nav- 
igation Company  owned  and  operated  a 
railroad  from  tidewater  at  Skagway  to  the 
summit  of  White  Pass,  a  distance  of  about 
20  miles  to  the  boundary  line  between  Alas- 
ka and  British  Columbia,  at  which  latter 
point  it  connected  with  a  railroad  owned 
and  operated  by  the  British  Columbia  Yukon 
Railway  Company.  The  latter  road  extend- 
ed from  the  summit  of  White  Pass  to  the 
east  shore  of  Lake  Bennett  and  the  bound- 
ary line  between  British  Columbia  and  Yu- 
kon district  of  Canada,  a  distance  of  about 
26  miles,  at  which  point  it  connected  with 
another  railroad,  owned  and  operated  by 
the  British  Yukon  Railway  Company,  which 
extends  to  White  Horse  on  the  headwaters 
of  the  Yukon  river,  in  Yukon  district  of 
Canada.  During  all  the  times  mentioned 
there  was  a  line  of  steamers  plying  upon 
the  Yukon  river  and  the  headwaters  thereof 
between  White  Horse  and  Dawson,  owned 
and  operated  by  the  British  Yukon  Naviga- 
tion Company.  The  four  corporations  last 
above  mentioned  and  their  stocks  and  bonds 
were  owned  and  controlled  by  the  same  per- 
sons and  individuals,  and  the  said  three 
lines  of  railroads  and  their  lines  of  steam- 
ers were  under  one  and  the  same  man- 
agement, and  were  operated  as  one  continu- 
•O]ous  line  *of  common  carriers  of  freight 
and  passengers  between  the  towns  of  Skag- 
way and  Dawson  and  way  points,  under  the 
name  and  style  of  the  Wliite  Pass  A  Yukon 
Route,  referred  to  as  "the  railroad,"  and 
had  the  sole  and  exclusive  monopoly  of  the 
transportation  business  between  Lynn  canal 
and  the  navigable  waters  of  the  Yukon  riv- 
er. A  general  trade  and  commerce  was 
carried  on  between  British  Columbia  and 
Puget  sound  ports  and  the  Yukon  valley, 
both  in  American  and  British  territory,  over 
the  designated  routes  and  to  the  various 
places  on  the  routes,  and  the  shortest  and 
most  natural  route  for  such  trade  and  com- 
merce was,  has  been,  and  is  by  water  craft 
from  said  southern  ports  to  Skagway,  and 
thence  over  Moore's  wharf,  so  called,  to  the 
points  of  destination.  Trade  and  commerce 
from  White  Horse  and  Dawson  to  said 
southern  ports  would  naturally,  when  left 
untrammeled  by  unlawful  interference, 
move  up  the  Yukon  to  the  headwaters  of 
that  river,  and  thence,  by  the  way  of  said 
railroad,  to  Skagway,  Alaska,  thence  over 
said  Moore's  wharf,  and  ihenoa  by  steam- 
57  li. 


ship  or  other  water  erafi  to  ih«  lald  loiitli- 

em  ports. 

The  North  Pacifle  Wharrea  A  Trading 
Company  was  the  owner  and  in  ezdwiTe 
possession  and  control  of  all  of  the  whame 
at  Skagway  at  which  tteamahipe  or  other 
water  crafts  could  take  and  discharge,  or 
load  cargo,  that  company  having  a  complete 
and  absolute  monopoly  of  the  wharfage 
business  at  Skagway,  and  owning  and  op- 
erating the  Moore  wharf,  which  wharf,  by 
agreement  between  the  Wharves  Company 
and  the  railroad,  had  been  made  and  was 
the  terminus  of  the  railroad,  over  which 
all  freight  going  to  or  coming  from  or  pass- 
ing through  Skagway  had  necessarily  to 
pass.  The  wharf  was  operated  as  a  pub- 
lic wharf.  Continuously  during  the  three 
years  immediately  preceding  the  finding  of 
the  indictment,  the  defendants  combined 
and  conspired  together  to  eliminate  and 
destroy  competition  in  the  transportation 
business  between  the  said  southern  porta 
and  Skagway,  for  the  purpose  and  *  with  [91 
the  intention  of  giving  to  and  creating  for 
the  Alaska  Steamship  Company,  the  Paeifle 
Coast  Steamship  Company,  and  the  Cana- 
dian Pacific  Railroad  Company,  a  monopoly 
of  such  business,  and,  to  that  end,  purpoee, 
and  intention,  entered  into,  and  continu- 
ously maintained,  a  joint  traffic  arrange- 
ment between  the  railroad  and  the  steam- 
ship companies,  by  and  through  the  individ- 
ual defendants  as  oflicers  and  agents  of  the 
corporate  defendants,  pursuant  to  which 
arrangement  either  of  the  steamship  com- 
panies could  and  did  bill  freight  and  pas- 
sengers through  from  either  of  the  said 
southern  ports  to  any  point  on  the  said 
railway  or  on  said  Yukon  river  or  its  tribu- 
taries along  and  over  the  route  of  travel 
and  transportation  described,  and  the  rail- 
road could  and  did  bill  freight  and  pas- 
sengers through  from  Yukon  and  other 
northern  points  to  said  southern  ports  only 
on  ships  from  Skagway  south,  billing  to 
either  of  the  steamship  eompanies.  The 
rates  for  freight  and  passengers  were  fixed, 
and  an  apportionment  between  the  said  re- 
spective carriers  of  the  gross  receipts  was 
established  and  agreed  upon.  With  the  like 
intent  and  purpose  it  was  agreed  that  the 
railroad  should,  and  it  did,  refuse  to  enter 
into  any  joint  through  traffic  arrangement 
with  any  other  carrier  or  eairiers,  and  re- 
fused to  receive  any  other  through  billing 
on  shipments  from  the  said  southern  ports 
except  such  as  arrived  at  Skagway  by  eomo 
ship  belonging  to  one  of  the  steamship  com- 
panies, or  from  said  Yukon  points  to  the 
southern  ports,  except  by  the  same  ships. 
As  part  of  the  same  combination  and  with 
the  same  intent  and  purpose  it  waa  aif^tftA. 
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that  th«  WhaiTM  Oompanj  should,  and  It 
didf  during  all  the  times  mentioned,  charge 
wharfage  at  the  rate  of  $2  per  ton  for  all 
freight  handled  over  its  wharf  except  when 
the  same  was  shipped  on  a  Tessel  owned  by 
either  of  the  companies,  or  was  consigned 
to  someone  who  had  entered  into  or  was 
abont  to  enter  into  a  contract  with  either  of 
9S]said  steamship  companies  to  *bind  him- 
self to  have  all  of  his  freight  carried  by 
such  steamship  company  and  by  no  one  else, 
in  which  latter  case  a  wharfage  of  $1  per 
ton  only  was  charged,  and  any  charge  in 
excess  of  |1  was  unreasonably  high,  and 
was  exacted  for  the  unlawful  purpose  afore- 
said. With  like  intention  and  purpose,  and 
as  part  of  the  same  combination  and  con- 
spiracy, it  was  arranged  and  agreed  by  and 
between  the  defendants  that  the  said  rail- 
road should,  and  it  accordingly  did,  fix  and 
establish  local  rates  and  transportation 
charges  for  freight  and  passengers  from  6 
per  cent  to  25  per  cent  higher  than  the 
through  Joint  rates,  differing  according  to 
classification  of  the  Tarious  commodities 
shipped.  Pursuant  to  sndi  arrangement, 
and  the  purpose  and  intention  aforesaid, 
the  said  railroad  receired  for  through  ship- 
ments, as  its  share  of  freight  charges,  from 
16  per  cent  to  30  per  cent  less  than  it 
charged  for  the  same  class  ef  freight 
shipped  between  Skagway  and  the  same 
Yukon  points.  By  reason  of  the  facts  al- 
leged it  became  and  was,  during  all  of  the 
time  mentioned,  unprofitable  for  the  public 
to  employ  any  carrier  in  the  trade,  traffic, 
or  commerce  saTe  and  except  the  said 
steamship  companies,  and  competition  in 
the  said  water  transportation  between  the 
steamship  companies  and  other  carriers  was 
in  that  manner  and  by  the  means  of  said 
combination  and  conspiracy  eliminated  and 
destroyed,  the  defendants  being  enabled  to 
monopolise  such  trade,  traffic,  transporta- 
tion, and  commerce,  to  the  injury  of  the 
public. 

The  third  count  charged  an  unlawful  and 
unjust  discrimination  in  the  transportation 
of  passengers  and  freight,  in  Tiolation  of 
the  interstate  commerce  act.  The  discrimi- 
nation is  charged  to  have  been  practised 
against  the  Humboldt  Steamship  Company 
between  January  1,  1900,  and  August  10, 
1910,  which  company  is  alleged  to  be  a 
California  corporation,  and  engaged  as  a 
oommon  carrier  of  freight  and  passengers, 
operating  a  line  of  steamers  from  the  same 
ports  from  which  the  defendant  steamship 
9t]*oompanies  operate  their  respectiTo  lines 
to  Skagway,  Alaska.  In  the  conduct  of  its 
buslBeBS  the  Humboldt  Steamship  Company 
openled  a  steamship  called  the  'Humboldt" 
om  m  nynlsr  johadnle  and  route  between  Se- 
mak^    fTajU^ftoo,   and   Skagway.     The 
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railroad,"  as  we  have  seen  the  White  Pass 
&  Yukon  Route  is  called  in  all  of  the 
counts,  had  entered  into  and  maintained 
during  the  time  aforesaid,  with  the  defend- 
ant steamship  companies,  a  joint  traffic  ar- 
rangement whereby  and  under  the  terms 
of  which  freight  and  passengers  might  be 
billed  at  a  Joint  through  rate  from  the 
said  southern  ports  over  the  route  described 
to  the  various  Yukon  points,  but  refused, 
without  cause  or  excuse,  to  enter  into  a 
Joint  traffie  arrangement  with  the  Humboldt 
Company,  though  requested  to  do  so,  or  to 
receive,  carry,  or  handle  any  freight  billed 
through  from  Seattle  to  Yukon  points  on 
the  railroad  or  the  Yukon  river;  and  nei- 
ther would  nor  did  carry  any  freight  what- 
ever from  Skagway  to  any  of  said  points  in 
British  or  American  territory  at  a  less 
rate  or  charge  than  from  5  per  cent  to  30 
per  cent  more,  according  to  classification 
and  character,  than  it  received  from  the  de- 
fendant steamship  companies  as  its  propor- 
tion of  Joint  through  rates  from  such  south- 
em  points  to  the  corresponding  Yukon 
points.  The  railroad  company,  it  is  charged, 
caused  the  North  Pacific  Wharves  &  Trad- 
ing Company  to  charge  for  all  freight 
shipped  on  the  steamship  'Humboldt"  for 
transhipment  on  the  railroad  to  points 
along  its  line  on  the  Yukon  river,  a  wharf- 
age of  $2  per  ton,  whereas  it  included  at 
the  same  time  in  its  portion  of  the  through 
rate  on  through  bills  under  its  arrangement 
with  defendant  steamship  companies  all 
wharfage  charges.  And  it  is  alleged  that 
the  defendants  knowingly,  wilfully,  and 
maliciously  induced  and  incited  the  rail- 
road company  to  practise  the  discrimination 
described,  and  each  and  all  aided  and  abet- 
ted one  another  and  the  railroad  company 
in  such  practice. 

*The  other  facts  ss  to  routes,  commerce, [9 4 
and  carriers,  their  relations  and  arrange- 
ments and  the  effect  of  them,  are  the  same 
as  in  the  first  and  second  counts,  the  order 
of  statement  being  somewhat  different. 

Count  4  is  the  same,  as  to  the  facts  al- 
leged, as  the  third  count,  except  the 
discrimination  is  charged  to  have  been  prac- 
tised against  the  Humboldt  Steamship  Com- 
pany between  August  18,  1010,  and  Janu- 
ary 1,  1912. 

Count  5  brings  the  discrimination  charged 
down  to  the  finding  and  presentation  of  the 
indictment.  There  is  no  allegation  of  dis- 
crimination in  wharfage  charges. 

Count  6  charges  the  erime  of  conspiracy 
to  commit  an  offense  against  the  Uniteid 
States  by  destroying  competition  beiweta 
the  defendant  steamship  companies  and  the 
Humboldt  Steamship  Company.  The 
facts  are  alleged  as  in  the  other  counta. 

Motiona  is  ^usjlk  the  indictment  and 
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of  iU  couuU  wara  nude  Md  denied.  De-  Co.  t.  United  SUtM,  SIB  U.  S.  481,  H  L. 
mmera  to  the  indictmeDt  were  filed  and  ed.  292,  30  Sup.  Ct  Bep.  IH;  Bobinion  v. 
nrtatnnl  to  M  eonnU  but  the  6tli.     To    B»ltiiiiorB  A  0.  R.  Co.  £22  U.  B.  BOO,  M  L. 


Solicitor    0«..«]    Bnllitt    argued    th.  '\^''^J^^J^  !!!\,T^,It^^l 

HIMUd  Oled  »  briel  for  plaintiff  £«•  !"  "'''*~Lf*t^  ^°1"-^;  "' " 't  "t  ^' 

...  '^  28  Sup.  Ct  Rep.  428;  Chicago  A  A.  R.  Co. 
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aaA  to  remedy  different  erili,  ue  wholiy  ii 
dependent  of  e>ch  other,  and  hAve  no  n 
Ifttlrai  the  one  to  the  other. 

United  SUte.  t.  Tran..Mi«ouri  Freight  «*.  687,  28  Sup.  Ct  Rep  313;  New  York  C. 

A«o.  l«e  U.  a  260,  41  L.  ed.  lOOT.  17  Bup.  *  H-  R-  R-  Co.  v.  Un.Ud  SUt«,  212  U  S. 

Ct  Bep.  MO:  Unit^rf  SUtea  t.  Joint  Traffic  *81,  SOO,  63  L.  ed.  813,  824,  20  Sup.  Ct  Rep. 

^Tni  U.  8  X43 TU  Mb"  7  Sup  304.  309;  United  SUte.  v.  Mflier,  223  U.  S. 

Ct  B«p.  26;  Railroad  Conmiiaaion  ..  Atchi-  "B.  S6  L.  ed.  568.  92  Su^  Ct.  Bep    323; 

«.n.  T.  A  8.  F.  R.  Co.  20  Intern.  Com.  Bep.  Waited  Stat^  v.  Vacuum  Oil  Co.  "3  Fed. 

4W;  Meeker  v.  Ldiirii  Valley  B.  Co.  106  C.  698;  Umted  SUte.  t.  Hodimg  Valley  R.  Co. 

G  A.  M,  183  Fed.  648;  United  SUte.  t.  if  *  !'!^- !?  j  ^""'*^^**'"  ^;?^^.^  ^ 

Reeling  Co.  226  U.  8.  324,  ante,  243,  33  Sup.  Co.  104  Fed.  252;  Chicago,  St  P.  IL  AC. 

Ct  Ben.  90  .      -i       ,  »*  r.  Co  ».  United  SUtei,  00  a  C.  A,  211, 162 

Tta^ihol'.  object  of  tho  IntoraUte  com-  ff*-  '^^j  ^^JT^'^^Aaf-^^ .1  ^'^^ 

■MfM  act  wa.  to  create  an  admiui.trative  State.,  84  G  C.  A  444,  169  Fed.  ";  Lehitfi 

bodr    "to   prerent   di«!riminatiOD    between  ^'^y^?"  ^-Z- ""'**!  ^**t*'>"^,°"^  ^ 

p«^n.  «>d  place."    {Interrtate  Commerce  "3.     88    Fed.    879;    SUndard  Oil   C<^  ». 

Oommiaaion  t.  Chicago,  R.  L  *  P.  B.  Co.  U"^**^,  S.^'  ^^^  °-  Si  ^/"'  "'  ''t 

818  U.   S.  88,   102,  H   U  ed.  946.  964,  SO  "*'    "'''*«f  ^**.  JvP"*  ™^2^*^  S" 

Sup.  Ct  Hep.  851)  i  and,  a.  fully  pointed  out  Co.  "T  Fed    288;  Abdii««.,  T.  A  8.  F.  B. 

to  Procter  A  Q.(i..r.  United  Bute.,  226  U.  S!:.  V^°'^>^?*S'*'"'  ^^  oL<^.,^•^^'2 

B.  282,  06  L.  ed.  1001,  82  Sup.  Ct  Bep.  781,  ^"^  ^^°-  ""'***  ^^  ^-  FhiUd^lphU  * 

the  Ob  ect  of  the  act, «  amended,  wa.  to  im-  ^  ^-  Co.  J  84  Frf.  543;  United  State,  t. 

po»  ^on  carrier,  certain  regulation,  and  T«"  *  P.  B.  Co.  185  Fed.  820;  UniUd 

dutlea  in  the  intere.t  of  the  public  and  of  ^Ute.  t.  MerobuU'  A  II.  Tn^  Co.  18T 

th«  Clipper.,  and  thereby  gir.  new  righte  to  ^'W.'.  ^^iJ^^****"  *"  ^"™*"  *  "• 

•Upper.,  which  required  a  .ingle  admini^  *"  Co-  1''3  Fed.  »97. 

tratiT.  body  with  qua.!  Judicial  attribnte.       Hr.  W.  H.  B<«le  arraed  th.  caoM,  ud, 

properly  te  enforce  the  act.  with  Heeer*.  Carrol  B.  Orare.,  W.  B.  Strat- 

SniU  between  private  parties  i.  ..,  .hip-  ton,  Ira  Bronion,  Uorven  Thompwni,  and 

pcm  and  carrier.,  and  anite  between  the  Brace  C.  Short.,  filed  a  brief  for  defrad- 

UnitMl  SUte.  and  .hipper.  or  carrier.,  are  ante  to  errori 

gonrued  by  wholly  different  rule,  u  to  the       The  Pacifle  A  Arotie  Bailway  A  Haviga- 

neoeMfty  for  prior  action  by  the  Interrtate  tlon  Company  wa.  conrtnieted  and  operated 

Commerce  Commiuion.  from    the   toternational  boundary  Una  to 

Teiu  A  P.  B.  Co.  V.  Abilene  Cottwi  Oil  Skagway.    It  wa.  under  no  legal  duty  to 

Co.  204  U.  8.  42S,  61  L.  ed.  663,  27  Bup.  Ct  aurume  any  obligation,  whatem  with  re- 

Bep.  3S0,  9  Ann.  C.  1076;  BobinMn  t.  .peet  of  the  carriage  of  either  freight  or 

Baltimore  A  0.  R.  Co.  222  U.  B.  606, 53  L.  ad.  pauenger.  by  water  between  Bkagway  and 

288,  32  Bup.  Ct  Rep.  114;  Proctor  A  O.  Co.  the  Kntbem  port..    If  It  Totonterily  u- 

T.  United  BUte.,225  U.  S.  282, 299, 66  L.  ed.  aumed  .ny  obligation,  tor  carriage  beyond 

1091,  1098,  32  Sup.  Ct  Rep.  701;  Colnmbn.  ite  own  line.  It  had  the  legal  right  at  IU 

Iron  A  Bleti  Co,  v,  Kanawha  A  U.  B.  Co.  own  diKretion  to  aeleet  the  agencie.  beyond 

171  Fed.  713,  alBrmed  in  101  C.  C.  A.  621,  iU  own  line  for  which  it  would  be  re.pan- 

1T8  Fed.  261 ;  Eouaton  Coal  A  Coke  C«.  t.  .ible.     Under  the  principle,  ot  common  law, 

Norfolk  A  W.  B.  Col  171  Fed.  723,  affirmed  it  had  thU  abMlute  right,  and  could  enter 

to  101  C.  C.  A.  628,  178  Fed.  268;  Atlantic  toto  an  agreement  for  through  routing  and 

Court  lane  R.  Co.  t.  Hacon  Orocery  Co.  92  through  rating  with  one  connecting  carrier, 

CL  CL  A.  114,  166  Fed.  209,   affirmed  on  and  refoM  to  enter  into  any  nich  agreement 

•tkw  gremd.  to  216  U.  S.  501,  64  L.  ed.  with  any  other  connecting  carrier. 
800,  80  Sup.  Ct  Rep.  184;   Wickwire  Steel        Atehivm,  T.  A  B.  F.  B.  Co.  t.  DeoTer  A 

G*.  T.  New  7oik  C.  A  H.  R.  B.  Co.  104  C.  N.  0.  B.  Co.  110  U.  B.  667,  28  L.  .4.  281,  « 

a  A.  604,  181  Fed.  816;  Baltimore  A  0.  B.  Bm.  Ct  Baa.  Uft\QHUL<ii>sn.'«.^::)tk-«.'\xbin- 

ST  b  •«.  ^^'« 
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state  Commerce  Oommiesion,  200  U.  S.  536, 
50  L.  ed.  586,  26  Sup.  Ct.  Rep.  330;  Inter- 
itate  Commerce  CommisBion  y.  Northern  P. 
R.  Ca  216  U.  S.  638,  54  L.  ed.  608,  30  Sup. 
Ci.  Rep.  417;  St.  Louie  Drayage  Co.  v. 
Loaisville  ft  N.  R.  Co.  6  Inters.  Com.  Rep. 
187,  66  Fed.  39;  Oregon  Short  Line  &  U.  N. 
R.  Oo.  y.  Northern  P.  R.  Co.  4  Inters.  Com. 
Rep.  249,  61  Fed.  465 ;  Chicago  &  N.  W.  R. 
Co.  y.  Osborne,  52  Fed.  912;  Prescott  &  A. 
C.  R.  Co.  y.  Atchison,  T.  &  S.  F.  R.  Co.  73 
Fed.  438;  Gulf,  C.  &  S.  F.  R.  Co.  y.  Miami 
S.  S.  Co.  30  C.  C.  A.  142,  52  U.  S.  App.  782, 
86  Fed.  407;  Central  Stock  Yards  Co.  y. 
Louisyille  k  N.  R.  Co.  63  L.R.A.  213,  66  C. 
C.  A.  63,  118  Fed.  113. 

The  interstate  commerce  act  has  not 
changed  the  eommon  law  and  made  it  the  ab- 
solute duty  of  eyery  carrier  to  enter  through 
routing  agreements  with  each  and  every  con- 
necting carrier. 

Cardiff  Coal  Co.  v.  Chicago,  M.  &  St.  P.  R. 
Co.  18  Inters.  Com.  Com.  Rep.  460;  Inter- 
state Commerce  Commission  v.  Northern  P. 
R.  Co.  216  U.  S.  538,  54  L.  ed.  608,  30  Sup. 
Ct  Rep.  417. 

The  establishment  or  nonestablishment  of 
a  through  route  in  a  given  instance  is  ad- 
minietrative  in  its  nature,  and  the  determi- 
nation of  the  necessity  for  its  establish- 
ment ia,  in  the  first  instance,  committed  ex- 
clusively to  the  judgment  of  the  Commis- 
sion. 

Texas  &  P.  R.  Co.  v.  Abilene  Cotton  Oil  Co. 
£04  U.  8. 426,  61  L.  ed.  653,  27  Sup.  Ct  Rep. 
860,  0  Ann.  Cas.  1075;  Baltimore  &  0.  R. 
Co.  T.  United  States,  215  U.  S.  482,  64  L. 
ed.  292,  80  Sup.  Ct.  Rep.  164;  Robinson  v. 
Baltimore  &  0.  R.  Co.  222  U.  S.  506,  56  L. 
ed.  288,  32  Sup.  Ct.  Rep.  114;  Proctor  k  G. 
Co.  y.  United  SUtes,  225  U.  S.  282,  56  L. 
ed.  1091,  32  Sup.  Ct.  Rep.  761. 

The  right  to  make  through  rating  with 
some  carriers  and  refuse  to  make  similar 
agreements  with  others,  being  recognized 
by  law  and  countenanced  by  the  interstate 
commerce  act,  the  exercise  of  such  right  can- 
not, in  and  of  itself,  be  held  to  amount  to 
undue  restraint  of  trade  or  unlawful  pooling, 
although  it  does  result  to  some  extent  in 
restricting  the  power  of  competition  among 
the  eonnecting  carriers. 

Southern  P.  R.  Co.  y.  Interstate  Com- 
meree  Commission,  200  U.  S.  586,  60  h,  ed. 
6S6,  26  Sap.  Ct.  Rep.  830. 

Ilie  eoDStruction  of  the  indictment  by  the 
eouri  Mow,  showing  a  differenee  in  the  con- 
iiiloiii  under  which  the  different  wharfage 
nlae  were  ebarged,  is  binding  upon  this 


United  States  v.  Biggs,  211  U.  S.  507,  63 

L.  ei.  806,  29  Sup.  Ct  Rep.  181;  United 

SimUm  r.  Pmtten,  226  U.  S.  626,  ante,  333,  33 

Sap.  Ct  RggK  141;  Umiied  8UUb  ▼.  Wins- 


low,  227  U.  S.  202,  ante,  481,  tZ  Sap.  Ct 

Rep.  253. 

The  reasonableness  of  the  wharfage  rate 
on  local  shipments,  and  the  reasonableness 
of  the  difference  in  the  rate  on  local  and 
through-routed  shipments,  are  questions  for 
the  solution  of  which  there  is  no  certain 
or  fixed  standard,  and  upon  which  different 
men  might  reasonably  reach  different  con- 
clusions. To  make  criminality  depend,  not 
upon  facts,  but  upon  the  view  of  a  Jury  as 
to  the  reasonableness  of  rates,  is  contrary 
to  fundamental  principles. 

Tozer  v.  United  States,  4  Inters.  Com. 
Rep.  245,  62  Fed.  917;  Van  Patten  y.  Chi- 
cago, M.  &  St.  P.  R.  Co.  81  Fed.  645. 

Our  laws  relating  to  interstate  and  for- 
eign commerce  were  not  intended  to  have 
any  effect  upon  the  carriage  by  foreign 
roads  in  foreign  countries,  and  cannot  be 
extended  so  as  to  control  or  affect  the  for- 
eign carriage. 

American  Banana  Co.  v.  United  Fruit  Oow 
213  U.  S.  347,  53  L.  ed.  826,  29  Sup.  Ct 
Rep.  611,  16  Ann.  Cas.  1047. 

The  carrier,  having  the  right  to  extend 
his  service  beyond  his  own  line  by  through 
routing  agreements,  or  to  refuse  so  to  extend 
it,  owes  no  duty  to  the  public  either  to  exer- 
cise or  decline  to  exercise  the  right  so  to 
extend.  Back  of  any  idea  of  undue  dia- 
crimination  or  undue  restraint,  there  mast 
be  found  a  duty  resting  upon  the  carrier 
with  respect  to  the  particular  thing  aboot 
which  the  discrimination  ia  charged. 

Atchison,  T.  &  S.  F.  R.  Co.  v.  Tiedt,  40 
L.R^.(N.S.)  848,  116  C.  C.  A.  168,  106 
Fed.  349;  Donovan  v.  Pennsylvania  Co.  109 
U.  S.  279,  60  L.  ed.  192,  26  Sup.  Ct  Repu 
91;  Gamble-Robinson  Commission  Co.  t. 
Chicago  k  N.  W.  R.  Co.  21  L.R^.(NJ3.) 
982,  94  C.  C.  A.  217,  168  Fed.  161,  16  Ann. 
Cas.  613;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Miami 
S.  S.  Co.  80  C.  C.  A.  142,  52  U.  S.  App.  732, 
86  Fed.  407. 

Mr.  Justice  McKenna,  after  stating  the 
case  as  above,  delivered  the  opinion  of  the 
court: 

The  district  court  said  that  it  was  "with- 
out jurisdiction  to  entertain  or  determine 
the  questions  involved  in  the  first  five 
counts  of  the  indictment  in  either  a  crimi- 
nal or  civil  proceeding,"  until  the  mattera 
of  discrimination  between  carriers  or  ship- 
pers, or  the  giying  or  refusing  of  joint  traf- 
fic arrangements,  "have  been  submitted  to 
*and  passed  on  l/j  the  Interstate  Coai-[l#l 
merce'Cbnunission."  For  this  coneloaioa  the 
court  relied  on  Texas  &  P.  R.  0».  T.  Abikne 
Cotton  Oil  Co.  204  U.  S.  427,  61  L.  ed.  6n» 
27  Sup.  Ct  Rep.  360,  0  Ann.  Gaa.  1076,  ud 
BalUmore  It  O.  H.  Co.  y.  United  Statea,  tli 
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U.  8.  492,  54  U  ed.  296,  30  Sup.  Ct  Rep. 
164. 

It  may  be  well,  even  at  the  expense  of 
repetition,  to  give  a  summary  of  the  in- 
dictment before  passing  to  the  special  con- 
tention of  the  parties.  The  route  described 
is  between  ports  of  the  United  States 
(called  southern  ports)  and  places  in  north- 
em  Alaska  and  Canada  (called  northern 
ports) — (1)  by  steamship  lines  from  the 
United  States  and  Vancouver,  (southern 
ports)  to  Skagway  (the  entire  wharfage 
facilities  being  owned  by  the  North  Pacific 
Wharves  ft  Trading  Company) ;  (2)  thence 
by  railroad  to  the  headwaters  of  the  Yukon 
river;  (3)  thence  by  boat  down  the  Yukon 
river  to  Dawson,  etc  (called  the  northern 
ports).  The  route  is  designated  as  the 
White  Pass  ft  Yukon  Route,  and  is  con- 
stituted of  (a)  the  Pacific  ft  Arctic  Railway 
ft  Navigation  0>mpany,  a  West  Virginia 
corporation;  (b)  the  British  Columbia- Yu- 
kon Railway  (Company,  incorporated  under 
the  laws  of  British  Columbia;  (e)  the  Brit- 
ish-Yukon Railway  (Company,  incorporated 
under  the  laws  of  the  Dominion  of  (>inada; 
and  (d)  the  British- Yukon  Navigation  Com- 
pany, Limited,  incorporated  under  the  laws 
of  British  (yolumbia.  These  companies  are 
referred  to  as  "the  railroad  company,"  and 
own  the  only  line  of  transportation  between 
the  wharf  at  Skagway  and  the  Yukon  river. 

By  mutual  agreement  between  the  de- 
fendant steamship  companies,  the  Wharves 
Company,  and  the  railroad  company, 
through  routes  and  joint  rates  were  estab- 
lished, thus  making  one  continuous  line  of 
common  carriers  for  freight  and  passengers 
between  the  United  States  (southern 
ports)  and  northern  Alaska  (northern 
ports). 

The  Humboldt  Steamship  Company  and 
other  independent  lines  plied  between  the 
United  States  and  Skagway. 
lOa]  *By  agreement  between  the  defend- 
ants, the  railroad  refused  to  make  any 
through  route  or  joint  rates  with  the  Hum- 
boldt Company,  or  with  any  of  the  inde- 
pendent steamship  lines,  and  refused  to  bill 
freight  or  passengers  from  the  United 
States  to  Yukon  river  points,  or  reversely, 
except  by  ships  belonging  to  one  of  the  de- 
fendant companies. 

By  agreement  between  the  defendants  the 
railroad  fixed  so-called  local  rates  between 
Skagway  and  the  Yukon  river  points,  which 
rates  were  very  much  higher  than  the  rail- 
road's pro  rmta  of  the  through  rate. 

The  Wharves  Company  charged  $2  a  ton 
for  freight  if  shipped  on  a  vessel  not  owned 
by  one  of  the  defendant  eompanies.  If  so 
shipped  and  consigned  to  one  who  had  en- 
tered into,  or  was  about  to  enter  into,  a 
eontract  to  have  all  of  his  shipments  to 
57  li.  ad. 


carried,  the  wharfage  charge  was  only  $1. 
Wharfage  charges  in  excess  of  |1  are  unrea- 
sonably high. 

As  a  result  of  the  agreement,  shippers 
were  compelled  to  use  only  the  ships  of 
the  defendant  steamship  companies,  M  in 
that  way  alone  could  lower  through  rates 
be  obtained.  Competition  in  water  trans- 
portation was  destroyed  between  iha 
defendant  steamship  companies  and  the  in- 
dependent lines,  defendants  obtained  a  mo- 
nopoly of  the  transportation  business  be- 
tween the  United  States  and  Alaska,  and 
the  Humboldt  Company  was  discriminated 
against  in  the  matter  of  through  rates. 
These  agreements  between  the  defendant 
companies  are  alleged  to  be  (count  1)  for 
the  purpose  of  eliminating  competition  from 
the  business  of  transportation  between  the 
United  States  and  Alaska;  (second  count) 
to  monopolize  such  business;  (counts  3,  4, 
and  5)  to  discriminate  against  the  Hum- 
boldt Company.  Count  6  we  omit  from  con- 
sideration for  the  present. 

The  charges  of  the  indictment  may  be 
even  further  concentrated  and  attention  di- 
rected to  these  elements :  The  *def end-  [103 
ant  steamship  lines  and  the  Humboldt  and 
independent  lines  from  the  United  States  to 
Skagway,  the  wharf  at  Skagway,  and  the 
railroad  from  Skagway  to  the  Yukon  river 
points.  The  only  possibility  of  competition 
is  in  the  water  part  of  this  route.  This 
controlled,  the  entire  transportation  is  con- 
trolled; and  to  this  control  the  action  of 
the  defendants  was  directed,  the  means  of 
control  being  an  agreement  between  the  de- 
fendants to  throw  all  the  trade  into  the 
hands  of  the  defendant  steamship  compa- 
nies by  the  railroad  company  establishing 
through  route  and  joint  rates  with  them, 
and  refusing  to  do  so  with  the  Humboldt 
Company  or  any  of  the  independent  com- 
panies. The  Wharves  Company  gave  its  as- 
sent by  its  wharfage  charges,  and  all  eva- 
sion was  prevented  by  so  fixing  the  local 
rates  that  their  combination  was  greater 
than  the  through  rate  agreed  on.  It  is 
manifest  that  the  scheme  was  effective,  and 
cut  out  the  Humboldt  line  and  the  inde- 
pendent lines  as  factors  in  the  routes  of 
transportation  between  the  United  States 
and  the  Yukon  river  points.  Is  the  scheme 
illegal  T 

This  is  asserted  by  the  government  and 
denied  by  the  defendants.  The  court  below, 
if  we  take  some  parts  of  its  decisions,  held 
that  the  forum  of  that  question  was  the  In- 
terstate Commerce  Commission.  But,  con- 
sidering the  decision  of  the  court  as  a  whole, 
we  think  it  construed  the  anti-trust  act, 
upon  which  ooonts  1  and  2  were  based,  and 
to  those  eonnts  we  shall  confine  Qi>ax  ^^s^> 
eosaion  te  tba  vr«MnV   T^^  \a  «^tb:x\.v«^ 
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Utt-IM                    SUPBKUI  COURT  OF  THE  UHITBD  BTATMB.  Oor.  TtMMt 

lij  dafuidMita.    Hwj  aaj  Hut  ••  the  eonii  railroad  onlj,  but  the  Wharrei  CompaDf  m 

Itdd  that,  iB  order  to  eonltltate  reitraint  weU,  ii  charged  to  be  in  the  combiiutiMk 

of  tnd«  or  monopalisKtlon  of  trade  iindei  It   nas   in  termed  in  tc   the  railroad  and  tba 

the  anti-tnut  aet,  the  acta  charged   muti  ateamship    lines,    and    digcriininated    In    lU 

ba  tnch  aa  at  common  law  eonetitated  re-  wharfage  charga,  it  ii  alleged,  to  aid  in  the 

atraint    of    trade,   and    ware    anlawtul,    tc  purpoae  of  the  combinationj   and,  to  eom- 

that   extant  the  eourt  eonitmed   the   act  plete  and  make  effective  the  purpoae,  tba 

Aad,  letting  forth  the  gioonde  of  the  ruling  local  rate*  from  Skagwaj  to  Yukon  pointa 

eoonael  eay  that  the  oonrt  decided  that  th<  were  made  greater  than   that  part  of  tba 

•ntMring  into  through-route  agreementa  bj  through  traniportation. 

ft  eommoo  carrier  with  one  or  more  eon-  Whether  |Z  per  ton  (the  rate  charged  ta 

l*4]DectiBg  carriera,   *and   the  refuaal  tc  independent  lines,  as   against   tl    per    torn, 

make  each  agreementa  with  other  connecting  charged  to  the  defendant  ateamahip  linaa) 

earrlen,  was  not  unlawful  either  at  common  was  reasonable  or  unreasonable,  or  whatbar 

law  or  1>7  the  Interstata  oommerea  act;  and  a  through  rate  maj  be  leas  than  the  lum 

tba  eourt  held,  therefore,  that  euch  act  did  of  the  local  rates,  we  are  not  called  upon  to 

not  couatitnte  restraint  within   the  mean-  consider,  although  the  court  below  thought 

ing  of  the  anti-truat  act.     The  right  of  a  the  inquiry  important,  and  the  defendant! 

earriar   to    select   its   eonneetions   must    b<  make  it  prominent  in  their  contentiona.   The 

admitted   (we  state  the  right  aa  absolute  plan  makes  the  parts  unlawful   (Swift  ft 

without  regard  to  the  interstate  commerce  Co.  t.  United  States,  supra),  whaterer  thef 

act,  for  our  present  purposes),  and  if  thert  may  be   independently  of  it,  and   whether 

were  nothing  else  in  the  case  the  eoneluaiOB  there  ia  or  is  not  a  standard  of  reasonable- 

of  the  district  eourt  would  have  to  be  af-  ncss  which  juries  may  apply  is  aside  from 

tinned.    But  there  is  another  and  important  the   question.      It    is    equally    unimportant 

element  to  be  oonsidsrsd.     The   charge  ol  to    consider    whether    the    Interstata    Oom- 

tba  Indictment  la  that  the  agreements  were  merce  Commission  has  power  to  pass  on  the 

entered  into  not  from  natural  trade  rea-  rates,  as  euch,  or  through  routing,  aa  such. 

BOOS,  not  from  a  judgment  of  the  greater  We  are  dealing  with  an  indictment  which 

aflleieney  or  responsibility  of  the  defendant  charges   a   criminal    violation  of   the   anti- 

■taainahlp  lines  a*  inatrumenta  in  the  trans-  trust  act,  and  of  that  the  criminal  eonrta 

pertatlon  than  the  independent  lines,  but  aa  have   eogniuuce,    with    power   of   deei^on 

a  eombinatiou  and  eonipiracy  In  restraint  upon  the  principle  which  we  have  ezpreaaad. 

•f  trade  by  praventing  and  destroying  com-  The  next  contention  of  defendants  is  that, 

petition    in    the    transportation    of    freight  aa   part   of   the    traaaportation    route    was 

aad  paasengera  between  the  United  States  outside  of  the  United  States,  the  anti-tmat 

aid  Alaska,  and  obtaining  a  monopoly  of  l>w  does  not  apply.    The  consequences  and, 

the  trafik  hy   engaging   not  to  enter   into  indeed,  legal  impossibility,  are  set  forth  to 

agreements    with     tlie    independent    lines,  such  application,  and,  it  ie  said,  "make  It 

There  is  a   charge,   therefore,   of   infringe-  obvious  that  our  laws  relating  to  tntsratate 

ment  of  the  anti'trust  law, — of  something  and  foreign  commerce  were  not  intended  to 

more  done  than  the  exercise  of  the  common-  have  any  effect  upon  the  carriage  by  foreign 

law  right  of  selecting  connections,  and  the  roada  in  foreign  countriea,  and     ...     It 

scheme    becomes    illegal      Swift    A    Co.    v.  is  equally  clear  that  "our  laws  cannot  [!•• 

United  SUtos,  198  U.  8.  37S,  398,  49  L.  ed.  be  citerded  so  as  to  control  or  affect  the  ftw 

ai8,  524,  SB  Sup.  Ct.  Rep.  278.     We  do  not  eign    carriage."      ThU    is    but    saying   that 

pause  to  justify  this  conclusion,  either  by  [>„  have  no  eitra territorial  operations  hut 

the  general  purpose  of  the  act  or  by  its  ad-  t„  ^pp,y  the  proposition  a.  defendants  ap- 

judged   applications.      Its    general    purpose  ,     jt  ^omj  p„t  the  tranaporUtion  routa 

bas  been  elaborately  set  forth  m  very  re-  d„„ihed  in  the  indictment  out  of  the  «». 

cent  csea;  and  particular  maUncea  of  .ta  j^^,  ^,    j^^^  j^     j,  „,  y,    „  ;^  gj^ 

application,    pertinent    to    the   case   at   bar  -,.                                                    .             .      «^ 

aM  IllustritiVe  of  It.  are  exhibited  by  Bwif t  ^"[^^  ^n^equences  we  <»„not  accepL    n. 

A  Co.  v.  United  BUtes,  supra,  and  Stwid-  '"d":t'"e"t  alleges  that  the  four  eompanias 

ard  Sanitary  Mfg.  Co.  v.  United  States.  228  *'"'=''  '=<"'■'>»"'*  the  White  Faas  A  Yukon 

U.  S.  20,  ante,  107,  33  Sup.  Ct  Rep.  9.     In  '*'"'*«    ("^erred    to    aa    the    railroad),   and 

those  eases,   as  here,   righU   wera   brought  '"*"'«'  '"^  controlled  by  the  same  perwna, 

forward  to  Justify  a  purpose  which  trana-  f^"'*'*^  '"t"  tlie  combination  and  consplnt^ 

eended  the  limits   put   upon    their  exercise  ■^7  'H^Ked,  with  the  intention  alleged,  wltb 

by  the  anti-trust  act.     In  those  cases,  as  t^"   Wharves  Company   and   the   defendant 

105]here,  the  purpose    (the    *meana   being  steamship   companies.      In   other   words.   It 

different)  was  the  prevention  or  deatmetiou  »as  a  control  to  be  exercised  over  tranapor< 

af  eoapetltha,  and  the  agreements  here  sre  tation    in    the   United   States,  and,  so   far, 

•x^eUy  MdApUd  to  tbs  ^mfOt*.     Mot  the  ia  within  Ihe  jurisdiction  of  the  laws  of  tba 
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United  Statei,  criminal  and  civfl.  If  wc 
maj  not  control  foreign  citizens  or  corpo- 
rations operating  in  foreign  territory,  we 
certainly  may  control  such  citizens  and  cor- 
porations operating  in  our  territory,  as  we 
undoubtedly  may  control  our  own  citizens 
and  our  own  corporations. 

The  ruling  of  the  district  court,  sustain- 
ing the  demurrer  to  the  first  and  second 
counts,  was  therefore  erroneous. 

The  decision  of  the  district  court  upon 
counts  8,  4,  and  6  must  be  determined  upon 
different  principles  than  those  which  we 
have  just  expressed  in  passing  on  counts  1 
and  2.  The  district  court,  as  we  have  seen, 
decided  that  the  conduct  of  the  defendants 
was  not  subject  to  judicial  review  in  a 
criminal  or  civil  case  until  it  had  been  sub- 
mitted to  and  passed  upon  by  the  Inter- 
state Commerce  Commission.  The  govern- 
ment attacks  the  conclusion  with  arguments 
of  great  strength,  and  contends  that  it 
makes  the  Commission  not  only  the  judges 
of  the  civil  relief  that  private  shippers  may 
be  given  against  the  carriers  by  the  inter- 
state commerce  act,  but  gives  the  Com- 
mission the  control  and  practical  dctermi- 
107]nation  of  *the  criminal  provisions  of 
the  law.  The  argument,  in  effect,  is  that  the 
conclusion  of  the  district  court  confounds 
the  civil  and  criminal  remedies  of  the  law, 
the  private  injury  and  the  public  injury,  re- 
sulting from  the  violation  of  its  provisions. 
And  who,  it  is  asked,  will  initiate  the  crimi- 
nal proceeding,  and  by  what  proof  will  it 
be  supported?  What  degree  of  proof  is  to 
be  accorded  to  the  finding  of  the  Commis- 
sion— ^presumptive  or  conclusive  T  If  nei- 
ther,  it  is  argued,  "it  would  be  a  senseless 
thing  to  regard  such  a  finding  as  a  condi- 
tion precedent  of  the  United  States  to  in- 
dict.'' If,  it  is  asked  further,  the  finding 
of  the  Commission  is  to  have  either  prima 
facie  or  conclusive  effect,  against  whom  is 
it  to  have  such  effect  T  If  against  a  de- 
fendant, what  becomes  of  the  6th  Amend- 
ment of  the  Constitution?  The  argument 
ef  the  government  is  cast  in  a  series  of 
questions  which  end  in  the  final  answer,  as 
It  is  contended,  that  under  the  decision  of 
the  district  court  the  Interstate  Commerce 
Commission  "becomes  practically  the  court 
of  final  criminal  jurisdiction." 

The  contentions  of  the  government  would 
be  formidable  indeed  if  the  interstate  com- 
merce act  was  entirely  criminal.  But  it  is 
more  regulatory  and  administrative  than 
criminal.  It  has,  it  is  true,  a  criminal 
provision  against  violations  of  its  require- 
ments, but  some  of  its  requirements  may 
well  depend  upon  the  exercise  of  the  ad- 
•7  L.  eO. 
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ministrative  power  of  the  Commission.  This 
view  avoids  the  consequences  depicted  by 
the  government.  It  keeps  separate  the  civil 
and  criminal  remedies  of  the  act,  each  to 
be  exercised  in  its  proper  circumstances.  It 
makes  the  interstate  commerce  act  what 
it  was  intended  to  be  and  defined  to  be 
in  the  cases  cited  by  the  district  court,  to 
wit:  Texas  A  P.  R.  Co.  ▼.  Abilene  Cotton 
Oil  Co.  204  U.  S.  427,  61  L.  ed.  668,  27  Sup. 
Ct.  Rep.  860,  9  Ann.  Cas.  1076,  and  Balti- 
more A  0.  R.  Co.  V.  United  States,  216  U.  S. 
402,  64  L.  ed.  206,  30  Sup.  Ct.  Rep.  164. 
And  it  would,  in  our  judgment,  be  an  er- 
roneous view  to  take  that  the  great  prob* 
lems  which  *the  act  was  intended  to  [108 
solve,  and  the  great  purposes  it  was  intended 
to  effect,  should  be  considered  of  less  conse* 
quence  than  the  facility  which  should  be 
given  to  some  particular  remedy,  civil  or 
criminal.  We  need  not  extend  the  discus- 
sion. The  purpose  of  the  interstate  com- 
merce  act  to  establish  a  tribunal  to  deter- 
mine the  relation  of  communities,  shippers, 
and  carriers,  and  their  respective  rights 
and  obligations  dependent  upon  the  act,  haa 
been  demonstrated  by  the  cited  cases,  and 
also  the  sufficiency  of  its  powers  to  deal 
with  the  circumstances  set  forth  in  the  in- 
dictment. 

The  district  court  sustained  count  0 
against  the  demurrer  of  the  corporate  de- 
fendants, but  held  its  averments  were  nol 
sufficient  to  connect  the  individual  defend- 
ants with  the  offense  charged.  This  is  a 
construction  of  the  indictment,  and  not 
subject  to  review. 

It  is  urged  by  the  individual  defendants 
that  the  objection  is  applicable  to  the  other 
counts  of  the  indictment,  and  that  the  court 
would  have  undoubtedly  so  ruled  but  for 
its  construction  of  the  anti-trust  act;  and 
it  is  also  urged  that  in  case  of  reversal  of 
the  court's  decision  upon  the  construction  of 
the  act,  it  be  permitted  to  pass  upon  such 
of  the  grounds  of  demurrer  as  were  not 
passed  upon  in  the  former  ruling.  We  yield 
to  the  request,  and  the  more  readily  as  the 
government  does  not  express  great  confi- 
dence in  the  sufficiency  of  the  indictment. 
Its  final  contention  is  that  the  judgment  of 
the  district  court  be  reversed,  with  instruc- 
tions "to  pass  on  the  sufficiency  of  the  in- 
dictment without  regard  to  the  action  or 
nonaction  of  the  Interstate  Commerce  Com- 
mission." 

The  judgment  is  therefore  reversed  as  to 
counts  1  and  2,  and  the  case  remanded  with 
instructions  to  proceed  in  accordance  with* 
this  opinion* 
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109]  •CATHARINE  M.  S.  FROSCH,  Ida  S. 
Monday,  Emma  A.  Schwab,  et  aL,  Appts., 

V. 

WILLIAM  WALTER. 

(See  S.  C.  Reporter's  ed.  109-114.) 

I>eeds  —  descriptton  of  parties  —  sur- 
TiTlng  children. 

1.  Those  only  who  answered  the  descrip- 
tion "surviving  children"  at  the  time  of  the 
execution  of  a  trust  deed  to  provide  for  the 
grantor's  children  l^  his  first  wife  are 
meant  by  that  term  as  used  in  a  clause 
which  directs  that  in  the  event  of  the  death 
without  issue  of  any  one  of  the  "above- 
mentioned  children/'  his  share  shall  be  sold 
after  the  death  of  the  grantor,  and  the  pro- 
ceeds paid  over  in  e<]ual  portions  to  the 
grantor's  surviving  children. 

[For  other  cases,  see  Deeds,  III.  b ;  Wills,  III. 
b;  III.  s.  In  Digest  Sup.  Ct.  1908.] 

Deeds  —  description   of  parties  —  snr- 

Tiving  children. 

2.  Adult  children  who  had  otherwise  been 
provided  for  were  not  embraced  in  the  term 
^'surviving  children,"  as  used  in  a  trust 
deed  purportinff  to  be  executed  to  provide 
for  the  minor  children  of  the  grantor,  which 
directs  that  in  the  event  of  the  death  with- 
out issue  of  anv  one  of  the  "above-men- 
tioned children,''  his  share  shall  be  sold 
after  the  death  of  the  grantor,  and  the  pro- 
ceeds paid  over  in  e^ual  portions  to  the 
grantor's  surviving  children. 

[For  other  cases,  see  Deeds,  III.  b :  Wills,  III. 
b;  III.  t,  in  Digest  Sup.  Ct.  1908.] 

Real  property  —  vested  or  contingent 
Interests. 

3.  The  death  without  issue  of  one  of  the 
children  described  in  a  trust  deed  purport^ 
ing  to  be  executed  to  provide  for  the  grant- 
or's children  determines  who  shall  tf3ce  as 
"surviving  children"  under  a  clause  which 
directs  that,  in  the  event  of  the  death  with- 
out issue  of  any  one  of  the  "above-men- 
tioned children,"  the  property  held  in  trust 
for  him  shall  be  sold  after  the  death  of  the 
grantor,  and  the  proceeds  paid  over  in  equal 
portions  to  the  grantor's  surviving  children, 
and  hence,  where  one  of  such  children  sur- 
vived her  brother,  dying  without  issue,  but 
herself  died  before  the  grantor,  her  children 
will  take,  although  the  gift  over  is  con- 
tained in  the  direction  for  distribution  after 
sale,  and  this  was  postponed  until  after  the 

frantor's  death. 
For  other  cases,  see  Real  Property.  I.  e ;  Wills, 
III.  f,  8,  in  Digest  Sup.  Ct.  IMl] 

[No.  192.] 

NoTB.— On  time  for  ascertaining  member 

of  class  described  as  testator's  "heirs,"  "next 

of  kin,"  "relation,"  ete.,  to  whom  an  estate 

in  real  or  personal  property  is  limited  by 

* wayof  remainder  or exeeutoij  gift— see  note 

to  Welch  T.  Blanehard,  83  LrJ^.(N.8.)   1. 

Ob  character  of  remainder  given  by  will 

as  aifected  by  a  direction  that  children  of  a 

deeemaed    remainderman    shall    take    their 

/mrmfB  Mbmn    §ee  Aoto  to  Esdnuui  ▼.  Hub- 

Bard,  37I.JLA.(NA)  72$. 
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Argued  March  17  and  18,  1913.     Decided 

April  7,  1913. 

APPEAL  from  the  Court  of  Appeals  of 
the  District  of  Columbia  to  review  a 
decree  which  reversed  a  decree  of  the  Su- 
preme Court  of  the  District  in  favor  of  com- 
plainant in  a  suit  in  equity,  involving  the 
construction  of  a  trust  deed.  Reversed*  and 
original  decree  of  Supreme  Court  restored. 
See  same  case  below,  34  App.  D.  C.  338. 
The  facts  are  stated  in  the  opinion. 

Messrs.  Ralph  P.  Barnard  and  Ben- 
jamin F.  Ijeighton  argued  the  cause,  and, 
with  Mr.  Guy  H.  Johnson,  filed  a  brief  for 
appellant  Catharine  M.  8.  Frosch: 

In  interpreting  deeds  like  the  one  in  con- 
troversy the  intention  of  the  grantor,  as 
shown  by  the  deed  itself  and  the  surround- 
ing circumstances,  is  the  paramount  rule  of 
construction. 

Alton  V.  Illinois  Transp.  Co.  12  IlL  38, 
62  Am.  Dec.  479 ;  Lyon  v.  Pollock,  99  U.  S. 
668,  26  L.  ed.  266;  Matthews  v.  Ward,  10 
Gill  k  J.  444;  Jackson  v.  Myers,  8  Johns. 
396,  3  Am.  Dec.  604;  2  Devlin,  Deeds,  | 
837;  Green  v.  Green,  23  Wall.  490,  23  U 
ed.  77;  Ware  v.  Richardson,  3  Md.  641;  Mo- 
Elroy  V.  McElroy,  113  Mass.  609;  Ayer  v. 
Ayer,  16  Pick.  327 ;  Williams  v.  Claiborne,  7 
Smedes  &  M.  488 ;  Parker  v.  Murch,  64  Me. 
64;  State  v.  Lang,  2  Bail.  L.  430;  Woods  v. 
Nashua  Mfg.  Co.  5  N.  H.  467 ;  Moore  v.  Ma- 
grath,  Cowp.  pt.  1,  p.  9 ;  Pike  v.  Munroe,  36 
Me.  309,  68  Am.  Dee.  761;  Walsh  ▼.  Hill» 
38  Oal.  481. 

If  a  sale  is  or  is  not  to  take  place  as  a 
particular  event  may  or  may  not  happen,  no 
conversion  takes  place  until  the  happening 
of  the  event  and  a  sale  accordingly. 

Fletcher  v.  Ashburner,  1  Bro.  Ch.  497,  1 
White  &  T.  Lead.  Cas.  in  Eq.  p.  968,  7  Eng. 
RuL  Cas.  1;  Keller  v.  Harper,  64  Md.  74, 
1  Atl.  66;  3  Pom.  Eq.  Jur.  3d  ed.  S  1182; 
Ward  V.  Arch,  16  Sim.  389,  10  Jur.  977; 
Moncrief  v.  Ross,  60  N.  Y.  431;  McClureJ's 
Appeal,  72  Pa.  414;  Bank  of  Ukiah  v.  Rice, 
143  Cal.  266,  101  Am.  St  Rep.  118,  76  Pac. 
1020;  2  Williams,  Ezrs.  &  Admrs.  (7th  Am. 
ed.)  1096;  Brograve  v.  Winder,  2  Ves.  Jr. 
634;  Jones  v.  Colbeck,  8  Ves.  Jr.  88,  6  Re- 
vised Rep.  207;  Bumsides  v.  Wall,  9  B.  Mon. 
318;  Nichols  v.  Guthrie,  109  Tenn.  636,  73 
S.  W.  107;  Richey  v.  Johnson,  30  Ohio  St. 
288;  MeClain  v.  Capper,  98  Iowa,  146,  67 
N.  W.  102 ;  Twaites  v.  Waller,  133  Iowa,  84, 
110  N.  W.  279;  Benner  v.  Mauer,  133  Wis. 
326,  113  N.  W.  663;  McCartney  v.  Osbum, 
118  ni.  412,  9  N.  E.  210;  2  Jarman,  Wills, 
466,  797;  Webber  v.  Jones,  94  Me.  429,  47 
Atl.  903;  Bates  v.  Gillett,  132  HI.  287,  24 
N.  E.  611;  Re  Baer,  147  N.  Y.  348,  41  N.  E. 
702;  Btom  i.  ^\ix«tta,  IQl  Me.  26,  62  Aa 
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780;  Dougherty  y.  Thompson,  167  N.  T. 
472,  60  N.  E.  760;  Lewisohn  t.  Henry,  179 
K.  Y.  352,  72  N.  E.  239;  Re  Hogarty,  34 
Misc.  610,  70  N.  Y.  Supp.  428,  affirmed  in 
62  App.  Div.  79,  70  N.  Y.  Supp.  839;  Hale 
▼.  Hobson,  167  Mass.  397,  45  N.  K  918; 
Boston  Safe  Deposit  &  T.  Co.  y.  Blanchard, 
196  Mass.  35,  81  K.  E.  654;  Reilly  y.  BrU- 
tow,  105  Md.  326,  66  AtL  262;  Emory  y. 
Goodwin,  79  Md.  55,  28  Atl.  894. 

The  word  "children"  does  not  include 
grandchildren. 

5  Am.  &  £ng.  Enc  Law,  2d  ed.  p.  1085; 
Adams  y.  Law,  17  How.  417-421,  15  L.  ed. 
149-151;  Tayloe  y.  Mosher,  29  Md.  443; 
Taylor  y.  Watson,  35  Md.  519;  Thomson  y. 
Ludington,  104  Mass.  193;  Cromer  y.  Pinck- 
ney,  3  Barb.  Ch.  466;  Marsh  y.  Hague,  1 
Edw.  Ch.  186. 

Mr.  M.  J.  Colbert  also  argued  the  cause 
and  filed  a  brief  for  appellants  Oscar  J. 
Walter  et  al. 

Mr.  Hugh  T.  Taggart  filed  a  brief  for  ap- 
pellants Ida  S.  Monday  et  al.: 

Intention  governs  as  numifested  in  the 
grant  by  its  terms,  or  by  reasonable  and 
necessary  implication  from  the  situation  of 
the  parties. 

Ewing  y.  Burnet,  11  Pet  54,  9  L.  ed.  630; 
2  Deylin,  Deeds,  §§  839,  840,  844 ;  Interstate 
Land  C6.  y.  Maxwell  Land  Grant  Co.  139 
U.  S.  581,  85  U  ed.  283, 11  Sup.  Ct.  Rep.  656; 
Newago  Mfg.  Co.  y.  Chicago  &  W.  M.  R.  Co. 
64  Mich.  114,  30  K.  W.  910;  Zimmer  v.  MU- 
ler,  64  Md.  296,  1  Atl.  858;  Greenl.  Real 
Prop.  §  26. 

Construction  should  effectuate  intention. 

Batavia  Mfg.  Co.  y.  Newton  Wagon  Co.  91 
ni.  230 ;  2  Devlin,  Deeds,  S§  837,  843 ;  Elli- 
ott V.  Jefferson,  133  N.  C.  207,  64  L.ILA. 
135,  45  S.  E.  558. 

Generally  all  relative  words  are  read  as 
referring  to  the  nearest  antecedent. 

Martindale,  Conv.  §  98. 

If  George  N.  Walter  had  died  in  the  life- 
time of  his  father,  leaving  children,  it  is 
plain  that  under  the  deed  they  would,  upon 
the  death  of  their  father,  have  become 
vested  with  an  equitable  fee-simple  estate 
in  the  lot,  subject  to  the  life  interest  therein 
of  the  grantor.  The  death  of  said  George, 
without  issue,  did  not  leave  the  equitable 
estate  in  fee,  subject  to  the  grantor's  life 
estate,  without  an  owner.  That  would  be 
contrary  to  the  rule  of  the  law  which  favors 
the  vesting  of  estates  at  the  earliest  moment. 
Such  equitable  estate,  upon  the  death  of 
said  George,  without  issue,  became  vested  in 
those  who  were  declared  by  the  deed  to  be 
entitled  in  that  event  to  the  proceeds  of  the 
sale,  although  the  enjoyment  of  the  prop- 
erty or  its  proceeds  was  postponed  until  the 
termination  of  the  grantor's  life  estate. 


Den  ez  dem.  Holcomb  v.  Lake,  24  K.  J. 
L.  689;  Westbrooke  v.  Romeyn,  Baldw.  196, 
Fed.  Cas.  Na  17,428. 

At  any  time  before  the  sale  they  mi^t 
have  elected  to  take  the  property  inst^bd 
of  the  proceeds. 

Craig  V.  Leslie,  8  Wheat.  578,  4  L.  ed.  463; 
Cropley  v.  Cooper,  19  Wall.  167,  22  L.  ed. 
109. 

There  seems  to  be  no  doubt  that  the  real 
estate  held  in  trust  for  George  N.  Walter 
was  converted  into  personalty  from  the  data 
of  his  death  without  issue,  and  that  the  con- 
version did  not  take  place  at  the  death  of  the 
grantor  in  the  deed  in  trust,  and  that  the 
interests  of  the  parties  in  title  became 
vested  accordingly. 

Craig  v.  Leslie,  3  Wheat.  577,  4  L.  ed. 
463;  Pom.  Eq.  Jur.  %  1159;  Lash  v.  Lash, 
209  ni.  605,  70  N.  E.  1049 ;  Thomman's  Ap- 
peal, 161  Pa.  444,  29  Atl.  84;  Re  Bennett, 
3  Kay  k  J.  280;  Clarke  v.  Franklin,  4  Kay 
ft  J.  257,  27  L.  J.  Ch.  N.  S.  567,  6  Week. 
Rep.  836;  Griffith  v.  Ricketts,  7  Hare,  299, 
19  L.  J.  Ch.  N.  S.  100,  14  Jur.  166,  7  Eng. 
Rul.  Cas.  26;  Hewitt  v.  Wright,  1  Bro.  Ch. 
86. 

Mr.  Oliver  Metzerott  filed  a  brief  for  afk 
pellants  Henry  C.  and  Frederick  L.  Walters 

The  rule  of  equitable  conversion  merely 
amounts  to  this;  that  when  there  is  a  man- 
date to  sell  at  a  future  time,  equity,  upon 
the  principle  of  regarding  that  done  which 
ought  to  be  done,  will  for  certain  purposes 
and  in  aid  of  justice  construe  the  conversion 
as  effected  at  the  time  when  the  sale  ought 
to  take  place,  whether  the  land  be  then 
really  sold  or  not.  But  whenever  the  di* 
rection  is  for  a  future  sale,  up  to  the  time 
fixed,  the  land  is  governed  by  tiie  law  of  real 
estate. 

Re  Walkerly,  108  Cal.  652,  49  Am.  St. 
Rep.  97,  41  Pae.  772;  Ward  v.  Arch,  15  Sim. 
389,  10  Jur.  977;  Moncrief  v.  Ross,  50  K.  Y. 
481;  McClure's  Appeal,  72  Pa.  414;  Bank 
of  Ukiah  v.  Rice,  143  CaL  265,  101  Am.  St. 
Rep.  118,  76  Pae.  1020. 

In  the  District  of  Columbia  the  doctrine 
of  conversion  does  not  affect  the  character  of 
a  remainder. 

Hauptman  y.  Carpenter,  16  App.  D.  C. 
524;  Cropley  v.  Cooper,  19  WalL  167,  176, 
22  L.  ed.  109,  113;  Myers  T.  Adler,  6 
Mackey,  515,  1  L.R.A.  482. 

No  legal  title  vested  until  the  division  of 
the  proceeds,  but  an  equitable  title  vetted 
upon  the  execution  of  the  deed. 

Potter  V.  Couch,  141  U.  &  296,  80  U  ad. 
721,  11  Sup.  Ct  Rep.  1006;  MoArtbiir  T. 
Scott,  113  U.  S.  340,  28  L.  ed.  1016,  6  Sop. 
Ct  Rep.  652. 

As  the  sale  and  distributioD  were  post* 
poned  only  to  thA  end  ol  \3^%  ^c%sX0f%\A% 
and  toT  ^^  eiQivi«D\«n0a  V^&^wm  ^«  kl&iK^ 
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6  Mackey,  610,  1  LJLA.  432),  all  the  eon-  have  above  aeen,  the  direetkm  to  distrilmta 

ditimis  for  the  yesting  of  the  remainder  were  to  children  does  not  include  grandehildra^ 

present.  and  where  diatribution  to  a  class,  sudh  m 

Doe  ez  dem.  Poor  y.  Considine^  6  WalL  children,  is  ordered,  the  individuals  consii- 

459-481,  18  L.  ed.  860-876;   Blmnehard  v.  tuting  the  class  are  not  ascertained  until  tbi 

Blanchard,  1  Allen,  227.  time  of  distribution;   in  this  case,  "aftor 

Mr.  James  B.  Archer  argued  the  cause,  ^^%^^^\  ?'  JoJ«  Walter,  Senior." 

and,  with  Messrs.  Andrew   Lipscomb  and  ^.^^^^'^^^^^  .T*  .  ^f^f'    ^^   f^?h  w' 

Jahk  Lewis  Smith,  filed  a  brief  for  appel-  Jlf  ^'f  J;^  9^^*^^"*^'  ^^»  T«m.  636  73  8  W. 

J                                                                  '^'^  107 ;  McClam  v.  Capper,  98  Iowa,  146,  67  N. 

fh.  chHdren  of  John,  Jr..  »id  B.rtar.  yj;  .'•^IpT^^rv  ^^bll™'''1^8  iT  4)!?^ 

e«ald  not  take  under  the  dedgnation.  "sur-  }^\  ^ofa^%      ^  "?'      ,n«  i:,i  V 

TiTiiV  children  of  John   Walter.   Senior."  f-  E.  210,  Rejlly  v.  Bnetow.  105  Md  ttS, 

U^  in  the  abeence  of  special  circum-  ««  ^tl.  262;  Boston  Safe  DepoeU  *  T.  &». 

,Ux^  not  existing  in  this  case,  grand-  ^.  Bl«ch«d.  196  Mm^36   8]  N    E.  «M; 

^vn^-^  —^ *  :.^.^^  ;«  ik^  ^^.:^.^;/^n  Storrs  v.  Burgess,  101  Me.  26,  62  AtL  730; 

SlM^"                                     designation  ^^^^^  ^  ^^8^  '^^  ^^  ^^9.  «  AtL  90S. 

Adam  T.  Law.  17  How.  417-t23.  16  L.  /uch  latitude   U   indulged,   in   the  «»• 

«L  14A-151  struction  of  wills,  to  asccrtam  and  deeuura 

n%i.     \.sjj'        *  T-.V      T-    *  ^  T>..w...  A^  the  intent  of  the  testator,  but  even  in  the 

The  children  of  John,  Jr.,  and  Barbara  do  .      j..        *     •«    av    i       j           a  ^    >^ 

not  take  by  inheritance  from  George,  be-  construction  of  will,  the  law  does  not  d«^ 

cause,  assuming,  but  not  conceding,  that  the  "ff"  conjecture,  but  upon  plain.  reM<«. 

.'. -      j; ^  ^ z\  ^4  «.-i  able,  and  certam  expressions  of  inteatioa, 

provision  for  George  was  a  grant  of  real  ,      *         xu    «         *  iu       -n 

i.  A     •           A    j»  A'  ^i       A^      ^.«^..u.  found  on  the  face  of  the  will, 

estate   m   contradistinction   to    personaltj,  ,xr  •  u*       t\^       tA  rm.    a   oa^    *  t    ^j 

o    t         V           J- J    -.A  A  I     .  t^^  u,,A  Wright  V.  Denn,  10  Wheat.  204,  6  L.  ad. 

George,  in  such  case,  did  not  take  a  fee,  but  ^                   '                          ' 

took  only  an  equitable  life  estate.    He  could        .*  j  •  x    *•      •       «.:« 

take  moVe  thaL  an  equitable  life  estate  in  ^  An  ^pressed  intention  m  ^J'^^^Jr^ 

such  case  only  if  the  rule  in  Shelley's  Case  ?>  ^Pj*'"  ^^f''^'  ''^T*J1*',  "^  it^ 

applied.    But  it  has  been  settled  by   this  »»,  ^ut  the  intention  must  be  fou^^^ 

c^rt  that  in  the  District  of  Columbia  the  *?^  ^^  dispositions  of  the  tesUtor,  andaot 

addition  of  the  words  "their  heirs,"  after  a  ^^^^^  '"^  «g  ^T^'^'olT^^J'^i^T^ 

limitation  in  remainder  to  children,  takes  ^^^^  ^'  ^*^'^»'*»'  »»  ^'  S.  316,  26  L.  ad. 
the  case  out  of  the  rule  in  Shelley's  Case, 

0vai  in  the  instence  of  a  will  ^,  j^^j^  Holmes  delivered  the  opinioB 

«.?*Jr'^^"  I;.^o^,**\T«'  ^^^\^'  ^A^  of  the  court: 

678,  41  L.  ed.  827,  831,  17  Sup.  Ct.  Rep.  461.  ^.^  j^  ^  ^,.„  5^        ..     ^,        j^^  y^^  q^^ 

The  limitotion  over  is  contingent  In  two  ^^.^^  p^^^^        .^^^  ^  ^^^^  ^„j„  ^  ^^ 

respects;  namely,  the  distribute^  are  to  be  ^  ^^    j  ^^^  ^  ^^^^^^^  .^  ^^^  ^^j^l^ 

^^^.•^i^l"^  Z'/''^"  Walter,  Sr.  ^therwiVe,  according  to  the  construction  of 

and  the  distribution  to  "surviving  diildren"  ^^^  instrument,  certain  of  the  property  ood. 

b   contingent   upon   the  death   of   George,  yeved  by  the  deed.    Other  parties  in  interert 

Barbara,  or  Catiiarine,  without  issue  m  the  ^^;  .^.^^  ^„^  argument  has  been  heard  on 

lifetime  of  the  grantor.    Now,  one  of  these  ^^^.,   ^^^^j^      ^he   facte   are   as   fdlowa: 

contingencies,  at  least,  was  such  as  to  pre-  j^^^^  Walter,  the  plaintirs  father,  ezeent- 

vent  the  ultimate  interest  carried  by  the  ^^  ^^^  ^^^  ^„  j„„^  j8  1809     ^^  that  time 

grant  from  vesting  at  the  time  of  ite  exe-  |,.g  ^^^  ^j^^  ^^^^j  ^5^^^  i^^^jng  g^  children, 

cution  and  delivery;  namely,  the  death  of  ^^  ^,,^„  ^^^^  plaintiff  is  one,  and  he  had 

Gwnrge,  Barbara,  or  Catharine,  without  is-  ,narried  again. 

sue,  in  the  lifetime  of  the  grantor;  because  j^^  ^f  ^j,^  children,  John  Walter,  Jim- 
it  was  an  event  which  was  not  bound  to  hap-  j^^^  ^^^  William  Walter,  were  of  age.  Oa 
pen  by  the  ordinary  efflux  of  time.  ^j,^  ^^^  mentioned  their  father  gave  tham 
Doe  ex  dem.  Poor  v.  Considine,  6  Wall,  ^yerally  certain  property  In  fee  simple,  tmd 
478,  18  L.  ed.  876.  ^j^^^  mi^^g  ^y^^  ^j^ed  before  us,  reciting 
If  it  be  said  that  by  the  death  of  George,  therein  that  he  was  "desirous  of  making 
without  issue,  in  the  lifetime  of  his  father,  provision  for  his  children  by  his  first  wife, 
the  grantor,  this  contingency  was  eliminated  to  wit:  Catharine  Magdalena  Sophia  Wal- 
and  the  interest  of  George  thereby  vested  in  ter  [the  plaintiff],  George  N.  Walter,  aad 
some,  at  least,  of  the  children  of  John  Wal-  Mrs.  Barbara  King,"  these  three  then  being 
ter,  Sr.,  Including  in  any  event  Barbara  and  under  age.  The  final  llmitetlon  is  the  one 
Oatharine,  the  character  of  the  limitation  to  be  construed,  but  It  will  be  nndenlood 
over  was  such  that  It  was  subject  to  be  de-  better  when  the  previous  ones  have  been 
rmted  hj  the  death  of  any  of  such  children  summed  up. 
in  tb0  lifetime  at  the  grBfifPr,  for,  at  wo  The  deed  eonveys  to  John  Walter,  Jr.. 
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certain  parceli  of  land  in  trust,  after  cer- 
tain contingent  prior  paymenta  and  after 
the  death  of  the  grantor,  to  hold  the  first- 
named  parcel  and  paj  the  rents  and  profits 
to  the  plaintiff  for  life,  and  then  to  hold 
for  the  use  of  her  children  in  fee.  It  simi- 
larly disposes  of  a  bond  for  $10,000,  giyn 
by  John  Walter,  Jr.,  to  his  father  as  part 
consideration  for  the  above-mentioned  gift 
to  him,  stating  that  it  is  "in  order  to  equal- 
ise the  division  of  my  property  between 
my  said  children."  Then  comes  a  gift  of 
the  second  and  third  parcels  upon  like 
limitations  and  trusts  for  another  daughter, 
Mrs.  Barbara  King,  and  also  of  secured 
notes  for  $7,300,  like  the  gift  of  the  bond 
for  Catharine,  "in  order  more  fully  to 
equalize  the  division  of  his  property  among 
his  children."  The  fourth  parcel  is  given 
upon  similar  trust  for  George  N.  Walter, 
the  youngest  son. 

Then  comes  the  doubtful  clause.  "In  the 
event  of  the  death  of  any  one  of  the  above 
lll]mentioned  children  of  the  *said  John 
Walter,  Senior,  to  wit:  Catharine,  George  & 
Barbara,  without  leaving  any  child  or  chil- 
dren, or  any  issue  of  any  child  or  children, 
then  and  in  that  case  that  the  property 
held  in  trust  by  said  trustee  party  of  the 
second  part  for  the  benefit  of  the  party 
then  dying  without  issue  shall  be  sold  by 
said  party  of  the  second  part,  after  the 
death  of  John  Walter,  Senior,  and  the  pro- 
ceeds paid  over  in  equal  portions  to  the 
surviving  children  of  the  said  John  Walter, 
Senior."  John  Walter,  Senior,  died  on  April 
12,  1907.  Before  that  date  George  had  died 
in  1802,  unmarried,  and  it  is  the  disposition 
to  be  made  of  his  share  that  is  in  question 
here.  Barbara  had  died  on  August  23,  1904, 
leaving  eight  children,  defendants  herein, 
and  John  Walter,  Jr.,  had  died  on  Novem- 
ber 17,  1906,  leaving  two  children,  defend- 
ants herein.  William  Walter,  who.  with 
John,  had  been  provided  for  separately,  sur- 
vives and  also  is  made  a  defendant.  The 
grantor's  second  wife  afterwards  died,  child- 
less, and  he  married  a  third  wife,  who  died 
leaving  four  children,  also  defendants  in 
this  suit.  It  may  be  remarked,  if  in  any 
way  material,  that  the  grantor  in  1000  pro- 
vided for  these  last-mentioned  children  by 
gifts  similar  to  the  above,  subject  like  them 
to  a  life  estate  in  himself. 

To  begin  with  the  claim  of  the  children 
of  the  third  marriage,  we  are  of  opinion 
that  it  is  unfounded.  The  word  'Hieirs," 
if  used  as  a  term  of  purchase  in  a  wiU, 
might  be  held  to  reach  forward  and  to  sig- 
nify whoever  might  turn  out  to  be  such  by 
the  law  in  force  and  applicable  to  the  tes- 
tator's death.  But  this  is  a  deed  and  the 
word  is  "children."  In  view  of  what  we 
have  to  say  further,  it  !■  cnoivgli  to  state 
§7  L.  0d* 


our  opinion  that  the  word  as  here  uaed  is 
confined  to  persons  who  answered  the  de- 
scription at  the  moment  when  the  deed  was 
executed  and  spoke. 

The  court  of  appeals  held  that  all  peraons 
were  embraced  who  answered  that  deserip- 
tion  at  that  time,  provided  they  sarvived 
the  grantor,  and  directed  a  decree  *in[l]t 
favor  of  the  plaintiffs,  Catharine  and  Wll* 
liam  Walter.  34  App.  D.  C.  338.  But  w« 
take  a  different  view.  In  the  first  place  we 
are  of  opinion  that  the  word  ''children,*  as 
used  hiU>itually  in  the  deed,  means  tha 
three  children  for  whom  it  declares  at  the 
outset  that  its  object  is  to  provide.  That 
very  declaration  not  only  dominates  tha 
deed  as  a  statement  of  the  sole  reason  for 
the  whole  thing,  but  foreshadows  tha  mode 
of  referring  to  these  three  children  in  tenna 
broad  enough  to  signify  all, — ^"is  desirous 
of  making  provisions  for  his  children  by  hit 
first  wife," — a  phrase  only  cut  down  by  a 
"to  wit:  Catharine,  George,  and  Mrs.  King." 
When  the  grantor  speaks  of  equalizing  his 
property  "between  my  said  children,"  w«  un- 
derstand him  to  refer  to  the  three  that 
have  been  mentioned  together  under  that 
name.  And  we  understand  him  to  mean 
nothing  different  when  later  he  speaks  of 
equalizing  the  division  of  his  property 
among  his  children.  This  interpretation 
perhaps  is  strengthened  by  the  fact  that 
"my  property"  cannot  properly  include  that 
which  had  been  conveyed  to  his  two  elder 
sons,  and  therefore  that  the  equalizing  con- 
templated was  an  equalizing  as  between  the 
three  children  among  whom  his  remaining 
property  was  divided  by  the  present  deed. 

In  the  clause  under  consideration  he 
shows  whom  he  meant  by  "said  children" 
when  he  says  "above-mentioned  children, 
.  .  .  to  wit :  Catharine,  George,  and  Bar- 
bara,"— and  when  a  few  lines  further  on 
he  says  "surviving  children,"  the  inference 
Is  stronff  that  he  means  the  children  that 
up  to  that  moment  he  had  been  talking 
about  by  that  name  throughout.  It  would 
seem  that  the  grantor  considered  that  he 
had  made  a  division  that  would  be  fair  as 
against  the  two  elder  children,  who  had  re- 
ceived their  gifts  in  fee,  if  each  of  the  three 
children,  and  after  them  their  descendants, 
respectively,  received  and  retained  the  por- 
tion allotted  to  each.  The  groups  set  over 
against  each  other  in  his  mind  were  the  two 
adults  *and  the  three  minors.  If  one  of  [  1 1 3 
the  latter  died  without  issue,  and  his  share 
went  to  the  other  two,  the  equality  was  kept 
up  because  all  of  the  three  were  equally 
subject  to  the  chance;  but  assuming  a  sub- 
stantial equality  between  the  five  lots,  tha 
two  adults,  being  subject  to  no  ehanoe  of 
loss,  had  no  claim  to  a  chance  of  ^iii«  1^ 
followi  thai  ^VSHiiam  ^i\\Kt  Va  ^5a5\^^^^^ 
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contimrj  to  the  decree  of  the  eoaxi  «f  Ap- 
peals. 

There  remaine  the  question  whether  chil- 
dren of  Barbara  King  are  entitled  to  share 
with  Catharine,  as  held  by  the  supreme 
court.  The  court  of  appeals  was  of  opinion 
that  the  interest  of  Barbara  King  was  con- 
tingent upon  her  surriving  the  grantor,  and 
that  as  she  died  before  him,  her  children 
could  not  take,  the  word  "children"  obvious- 
ly being  used  in  its  proper  sense,  and  not 
embracing  issue  of  such  children,  mentioned 
antithetically  in  the  same  sentence.  It 
reached  this  conclusion  because  the  direction 
to  sell  and  distribute  did  not  operate  till 
after  the  death  of  the  grantor,  and  in  its 
view  the  time  of  distribution  determined 
the  time  of  vesting  an  individual  title  in 
any  child.  On  this  point  also  we  take  a 
different  view.  The  limitation  over  on  the 
death  of  one  of  the  three  children  without 
issue  was  of  general  import  and  scope,  and 
was  not  confined  to  such  a  death  before  the 
grantor'a  If  George  had  died  after  his 
father,  instead  of  before,  the  gift  over 
still  would  have  taken  effect.  Surviving 
ehildren,  then,  means  those  of  the  three 
children  who  survive  the  child  who  die^ 
without  issue.  The  death  of  the  child  de- 
tsrmines  who  shall  take  as  surviving  chil- 
dren. It  is  true  that  if  that  death  happens 
before  the  grantor's,  the  distribution  is  post- 
poned, but  that  obviously  is  inserted  to  ex- 
elude  any  implication  that  in  that  event 
the  grantor  gives  up  the  life  estate  that  ]<e 
has  reserved  throughout.  It  does  not  ap- 
pear to  us  to  warrant  the  conclusion  that 
the  time  of  the  child's  death,  with  refer- 
ence to  this  collateral  fact,  was  to  affect  the 
nature  or  quality  of  the  interest  given  to  the 
114]children  *who  survive.  It  is  true  that 
the  gift  is  contained  in  the  direction  for 
distribution  after  sale,  but  in  view  of  our 
opinion  that  it  would  have  operated  equally 
whenever  George  died,  and  that  the  reason 
of  the  postponement  of  distribution  to  after 
the  grantor's  death  was  solely  on  the  grant- 
or's own  account,  that  fact  cannot  affect  the 
result.  The  decree  of  the  Court  of  Appeals 
is  reversed  and  the  original  decree  of  the 
Supreme  Court  will  be  restored. 

Decree  reversed. 

Mr.  Justice  PItnej,  concurring: 
I  concur  in  the  result  reached,  and  agree 
with  the  reasoning  expressed  in  the  opinion 
of  the  court  except  upon  one  point.     The 
opinion  states: 

TTlie  limitation  over  on  the  death  of  one 
of  the  three  children  without  issue  was  of 
general  import  and  scope,  and  was  not  con- 
fined to  such  a  death  before  the  grantor's. 
Tf  CfeorgB  had  died  after  his  father,  instead 
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of  before,  the  gift  over  still  would  have  tak- 
en effect." 

Upon  this  point  I  agree  with  the  view  ex- 
pressed in  the  opinion  of  the  supreme  court 
of  the  District,  that— "the  equitable  title  to 
George's  portion,  subject  to  the  life  estate 
of  John  Walter,  Sr.,  became  vested  in  the 
complainant  herein  (Mrs.  Frosch)  and  her 
sister,  Barbara  King,  at  George's  death, 
May  14,  1892.  Being  so  vested,  Barbara's 
share  passed  by  her  death  to  her  eight 
children;  and  William  Walter,  the  children 
of  John  Walter,  Jr.,  and  the  four  children 
of  the  third  wife,  have  no  share  in  the  said 
property." 


*GEORGE  MoDERMOTT,  Plff.  in  Err.,[  1 1 5 

V. 

STATE  OF  WISCONSIN.     (No.  112.) 


T.  H.  GRADY,  Plff.  in  Err., 

V. 

STATE  OF  WISCONSIN.     (No.  lia.) 

(See  S.  C.  Reporter's  ed.  115-137.) 

Pure   food   law  —  adulteration  «  mis- 
branding  —  package. 

1.  The  word  "package,"  or  its  equivalent 
expression,  as  used  by  Congress  in  the  food 
and  drugs  act  of  June  30,  1906  (34  Stat, 
at  L.  768,  chap.  8016,  U.  S.  Comp.  Stat 
Supp.  1911,  p.  1354),  §S  7  and  8,  in  de- 
fining what  shall  constitute  adulteration 
and  what  misbranding  within  the  meaning 
of  the  act,  refers  to  the  immediate  con- 
tainer of  the  article  which  is  intended  for 
consumption  by  the  public,  and  not  simplj 
to  the  outside  wrapping  or  box  containing 
the  packages  intended  to  be  purchased  1^ 

the  consumer. 

[Adulterated  food,  see  Foods,  in  Digest  Sup. 
Ct  1908.] 

Conunerce  —  in    adulterated    or    mis- 
branded  food  —  power  of  Congress. 

2.  Construing  the  word  "package"  or  its 
equivalent  expression  as  used  by  Congress 
in  the  food  and  drugs  act  of  June  30,  1906, 
§§  7,  8,  in  defining  what  shall  constitute 
adulteration  and  what  misbranding  within 
the  meaning  of  the  act,  as  referring  to  the 
immediate  container  of  the  article  which  is 
intended  for  consumption  by  the  publio^ 
and  not  simply  to  the  outside  wrapping  or 

NoTK. — On  labeling  requirements  of  pura 
food  laws  as  applicable  to  small  retail  pack* 
ages  taken  from  original  package  of  the 
manufacturer — see  note  to  Armour  &  Co.  t. 
Bird,  26  L.R.A.(N.S.)  616. 

As  to  what  constitutes  an  original  or  un* 
broken  package — see  note  to  State  v.  Maire^ 

39  LJl.A.(N.S.)  1051. 

On  the  validity  of  police  regulations  as  to 
branding  or  labeling  articles  of  commerce-^ 
see  note  to  Alcom  Cotton  Oil  Co.  v.  State^ 

40  LJLA.(N.&)  875. 

tS8  U.  8. 


1912.  MoDEBMOTT  ▼.  WI800N6IN. 

box  containing  the  packages  intended  to  be  Mr.  H.  O.  Fairchild  argued  the  cavM 

purchased  b^  the  consumer,  does  not  render  and  filed  a  brief  for  plaintiffs  in  error: 

the  statute  invalid  as  in  excess  of  the  power  There  is  a  recognized  field  of  legulation 

of  Congress  over  interstate  commerce.  incidentally  affecting  interstate  eommero^ 

[For  other  cases,  see  Commerce,  IV.  b,  1.  in  v  v  xv      x  x         j  xv     «  j      i 

Digest  Sap.  Ct.  1908.]  over  which  the  state  and  the  Federal  gO¥- 

Ck>inmerce  —  conflicting  state  and  Fed-  ernment  have  concurrent  jurisdiction.     In 

eral  regulations  —  adulterated  or  mis-  this  field  the  states  are  permitted  to  legia* 

branded  foods.  Late   until    Congress   assumes   to   legislate 

3.  Permitting  a  sale  of  cans  of  a  mixture  upon  the  same  subject,  when  the  power  of 
of  glucose  and  refiner's  syrup  shipped  into  the  states  in  that  respect  ceases,  to  the  es- 
the  state  only  when  the  labels  prescribed  by  .^a.  ^x^.  r«/v««*««.  ;*o^i#  ..o^.^^..  ♦^  ^ww.i«««« 
Wis.  Laws  1007,  chap.  567,  governing  the  Jf^^*^**  u  Tl"  '^"  ^"""^^  to  occui^ 
sales  of  food  products,  are  sSbstituted  for  *^«  ^^^^'  *>"*  ^^«"  Congress  acts,  since  ito 
those  affixed  in  an  honest  attempt  to  com-  PO^er  is  supreme  and  exclusive,  any  at- 
ply  with  the  food  and  drugs  act  of  June  30,  tempt  thereafter  by  the  state  to  adopt  r^gu- 
1906,  is  an  unlawful  attempt  by  the  state  lations  covering  the  same  subject  is  abso- 
to  discredit  and  burden  legitimate  Federal  lutely  futile  and  void  from  the  beginning, 
regulations  of  interstate  commerce,  to  dc-  Morgan's  L.  &  T.  R.  &  S.  S.  Co.  v.  Board 
stroy  rights  arising  out  of  the  Federal  stat-  ^f  Health,  118  U.  S.  455,  30  L.  ed.  237,  « 

"mtrrd  'Z't^^X  ^nd  t*:    m^r^^e  S"P-  ^^  ^P'^^^tLSTWn/.^i^^ir 

effect  of  a  Federal  law  which  has  been  en-  ^o.  v.  Kentucky,  154  U.  8.  204,  212,  38  L. 

acted    under    the    constitutional    power    of  «d.  962,  966,  4  Inters.  Com.  Rep.  649, 14  Sup. 

Congress  over  the  subject.  Ct.  Rep.  1087 ;  Gulf,  C.  A  8.  F.  R.  Co.  v. 

[For  other  cases,  see  Commerce,  65-67,  899,  Hefly,  158  U.  8.  98,  104,  105,  39  L.  ed.  910, 

In  Digest  Sup.  Ct.  1908.)  912,  913,  15  Sup.  Ct  Rep.  802;  Interstate 

^""12^  r  J"    •d«»^'«V'^    «'    «»*■-  Commerce  Commission  v.  Detroit,  O.  H.  A 

4.  Congress  having,  by  the  food  and  drugs  ^09,  17  8up.  Ct.  Rep.  986;  Keller  v.  United 
act  of  June  30,  1906,  made  adulterated  and  States,  213  U.  8.  138,  146,  63  L.  ed.  787, 
misbranded    articles    contraband    of    inter-  739,  29  Sup.  Ct.  Rep.  470;  Southern  R.  Go. 
state  commerce,  could,  in  order  to  make  the  v.  Reid,  222  U.  8.  424,  436,  443,  66  Ia  ed. 
legislation  effective,  authorize,  as  it  did  in  267,  260,  262,  82  Sup.  Ct.  Rep.  140;  North- 
§  10  of  that  act,  seizures  for  confiscation  em  P.  R.  Co.  v.  Washington,  222  U.  8.  870, 
and  condemnation  so  long  as  the  articles  re-  377^79  56  L.  ed.  237,  239,  240,  82  Sup.  Ot 
mained    unsold,    whether    in    the    oririnal  ^       ^^^    g                 'j          ^^  ^    gf  ^1 
packages  or  not;    and  such   means  of  en-  ^^^'    !?   1109    00  R„n   ri    p-n   tik 
forcement  may   not   be  thwarted   by   state  ^^^f"  ,   '          '    .  .  ,?"  t^*  ?  ?*  15:  ^  . 
legislation,  like  Wis.  Laws  1907,  chap.  657,  ^he  lower  court  holds  the  state  eUtute  to 
under  which  cans  of  a  mixture  of  glucose  cover  both   interstate  and  intrastate  com- 
and  refiner's  syrup  which  have  been  removed  merce. 

from  the  boxes  in  which  they  were  shipped  McDermott    v.    State,    143    Wis.   29,   — 

in  interstate  commerce,  and  are  held  upon  L.RA.(N.S.)    — ,  126  N.  W.  888,  21  Ann. 

the  shelves  of  the  importers  for  sale,  must  Cas    1316 

Uw    Al^Llf«!t  "■"f  Ji;*^  by  the  Btate  This  coMtruction  of  the  state  sUtute  by 

law,  to  the  exclusion  of  those  affixed  con-  .,           _x  •           1     •                xv         -x 

fonnably  to  the  Federal  law.  *^«  c^"^  >•  conclusive  upon  this  court. 

(For  other  cases,  see  Commerce.  66-67.  899.  Illinois  C.  R.  Co.  v.  Illinois,  163  U.  8.  142, 

426-487.  in  Digest  Sup.  Ct.  1908.)  152,  41  L.  ed.   107,  110,  16  Sup.  Ct.  Rep. 

1096;  W.  W.  Cargill  Co.  t.  Minnesota,  180 

[Nos.  112  and  113.]  U.  S.  452,  45  L.  ed.  619,  21  Sup.  Ct.  Rep. 

423 ;  Olsen  t.  Smith,  195  U.  8.  332,  342,  49 
L.  ed.  224,  229,  25  Sup.  Ct  Rep.  62. 

Argued  January  17  and  20,  1913.    Decided  Assuming   a   conflict   between   the   state 

April  7,  1913.  statute  and  the  food  and  drugs  act,  the 

state  statute,  if  inoperative  and  void  at  to 

TWO  WRITS  OF  ERROR  to  the  Supreme  interstate  commeroe,  must  be  held  void  at 
Court  of  the  State  of  Wisconsin  to  re-  ^  intratUte  commerce  also,  within  the 
view  judgments  of  affirmance  of  convic-  ™^*"«  ®'  *"  *^*  ^*^'  "*  therefore  whoUy 
tions  in  the  Circuit  Court  of  Dane  County,  inoperative  and  void  at  to  both  the  defend- 
in  that  state,  of  violations  of  the  pure  food  ''^.^'Z^^^^J^!^^  ^^^^^^^m^  ~"' 
,  n  ,.  .j^^^t.  stituted  interstate  or  intrastate  traffic, 
law.     Reversed  and  remanded  for  further  United  States  ▼.  Ju  Toy,  198  U.  8.  258, 

proceedings.  262,  263,  49  L.  ed.  1040,  1048,  1044,  26  Sup. 

See  same  case  below,  143  Wis.  18,  126  ct.   Rep.   644;   Employers'  Liability  Cases 

N.  W.  888,  21  Ann.  Cas.  1316.  (Howard  v.  lUinois  C.  R.  Co.)   207  U.  fi. 

The  facts  are  stated  in  the  opinion.  463,  497,  498,  CKM,  «t  \i.  «du  ^*\«  V^'^^^^ 
•7  Jj.  ed. 
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tlS,  28  Sap.  Ct.  Rep.  141;  Illinois  C.  R.  Go. 
T.  McKendree,  203  U.  S.  614,  629»  530,  61  L. 
ed.  298,  304,  305,  27  Sup.  Ct.  Rep.  153;  El 
Pmo  a  N.  E.  R.  Co.  ▼•  Qutierree,  216  U.  S. 
87,  08,  54  L.  ed.  108,  111,  80  Sup.  Ct.  Rep. 
21;  International  Text-Book  Co.  t.  Pigg, 
217  U.  S.  01,  112,  113,  54  L.  ed.  878,  887, 
888,  27  LJL^.(N.S.)  493,  30  Sup.  Ct.  Rep. 
481,  18  Ann.  Cas.  1103;  Trade-Mark  Cases, 
100  U.  S.  82,  26  L.  ed.  650;  Connolly  t. 
Union  Sewer  Pipe  Co.  184  U.  B.  540,  25  L. 
ed.  650,  22  Sup.  Ct.  Rep.  481;  State  t.  Chi- 
cago M.  A  St.  P.  R.  Co.  138  Wis.  417,  19 
LJLA.(NJS.)  328^  117  N.  W.  886;  Gilbert- 
Arnold  Land  Co.  t.  Superior,  91  Wis.  357, 
64  N.  W.  999;  Huber  v.  Martin,  127  Wis. 
445,  3  L.ILA.(N.S.)  653,  867,  115  Am.  St. 
Rep.  1023,  106  N.  W.  1031,  1135,  7  Ann. 
Cas.  400. 

The  Tiew  taken  by  the  state  court  of  the 
Federal  act  is  a  palpable  mieconception  of 
its  scope  and  purpose. 

Brown  t.  Maryland,  12  Wheat.  419,  8  h, 
ed.  678;  Greek- American  Sponge  Co.  t. 
Richardson  Drug  Co.  124  Wis.  475,  109  Am. 
St.  Rep.  961,  102  N.  W.  888;  SchoUenberger 
V.  Pennsylvania,  171  U.  S.  1,  43  L.  ed.  49, 
18  Sup.  Ct.  Rep.  757;  McDermott  v.  State, 
143  Wis.  30,  —  L.RA.(N.S.)  — ,  126  N.  W. 
888,  21  Ann.  Cas.  1315. 

In  the  absence  of  congressional  legislation 
the  right  to  import  a  lawful  article  of  com- 
merce from  one  state  to  another  continues 
until  a  sale  (by  the  importer)  in  the  orig- 
inal unbroken  package  in  which  the  article 
is  introduced  into  the  state. 

SchoUenberger  t.  Pennsylvania,  171  U.  S. 
1,  43  L.  ed.  49,  18  Sup.  Ct.  Rep.  757; 
Greek-American  Sponge  Co.  v.  Richardson 
Drug  Co.  124  Wis.  475,  109  Am.  St.  Rep. 
961,  102  N.  W.  888;  Bowman  v.  Chicago  & 
N.  W.  R.  Co.  126  U.  S.  465,  31  L.  ed.  700, 
1  Inters.  Com.  Rep.  823,  8  Sup.  Ct.  Rep. 
689,  1062;  Leisy  v.  Hardin,  135  U.  S.  100, 
126,  34  L.  ed.  128,  138,  3  Inters.  Com.  Rep. 
36,  10  Sup.  Ct.  Rep.  681;  Lottery  Case 
(Champion  ▼.  Ames)  188  U.  S.  321,  381,  47 
L.  ed.  492,  503,  23  Sup.  Ct.  Rep.  321, 13  Am. 
Crim.  Rep.  561 ;  American  Steel  &  Wire  Co. 
V.  Speed,  192  U.  S.  500,  522,  48  L.  ed.  538, 
547,  24  Sup.  Ct.  Rep.  365;  American  Exp. 
Co.  T.  Iowa,  196  U.  S.  133,  142,  49  L.  ed. 
417,  421,  25  Sup.  Ct.  Rep.  182;  Heyman  v. 
Southern  R.  Co.  203  U.  S.  270,  51  L.  ed.  178, 
27  Sup.  Ct  Rep.  104,  7  Ann.  Cas.  1130; 
Savage  v.  Jones,  225  U.  S.  501,  56  L.  ed. 
1182,  32  Sup.  Ct  Rep.  715. 

Congress  having  passed  no  statute  au- 
thorising the  state  to  set  aside  the  stand- 
ards of  the  food  and  drugs  act  as  to  brands 
or  labels,  or  to  prescribe  a  branding  of  any 
other  character  than  that  prescribed  by  it, 
wAI/e  the  article  remtiinB  in  interstate  com- 

meree,  it  necesBorilv  followg  that  the  brand- 
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ing  whieh  accords  with  such  standards,  at 
the  time  of  its  introduction  into  interstate 
commerce,  continues  a  legal  branding  until 
the  article  ceases  longer  to  be  in  interstata 
commerce;  that  is,  until  after  sale  by  the 
importer  in  the  original  package,  the  artiela 
being  retained  by  the  importer  in  aoeh 
package. 

Heyman  v.  Southern  R.  Co.  203  U.  8.  270, 
278,  51  L.  ed.  178,  27  Sup.  Ct  R^.  104,  7 
Ann.  Cas.  1130;  Adams  Exp.  Co.  v.  Kes* 
tucky,  208  U.  S.  129,  187,  61  L.  ed.  987,  902, 
27  Sup.  Ct  Rep.  806. 

An  article  declared  by  Congress  to  be  A 
lawful  subject  of  interstate  commerce  can- 
not be  declared  otherwise,  by  state  courts  or 
legislatures,  whatcTer  the  character  of  the 
article  may  be. 

Leisy  v.  Hardin,  135  U.  S.  110,  125,  84  U 
ed.  132,  138,  3  Inters.  Com.  Rep.  38,  10  Sup. 
Ct.  Rep.  881;  Lottery  Case  (Champion  T. 
Ames)  188  U.  S.  361,  47  L.  ed.  503,  23  Sup. 
Ct  Rep.  321,  13  Am.  Crim.  Rep.  561. 

One  who  imports  and  sells  in  the  orig> 
inal  unbroken  package  an  adulterated  or 
misbranded  article  of  food  or  drugs  certain* 
ly  "received,"  within  the  meaning  of  the 
act,  such  article  from  another  state,  and 
having  received  it  delivers  it  to  another 
"for  pay,"  and  is  therefore  subject  to  the 
penalty  of  the  act  So  he  who  offers  for 
sale,  offers  to  deliver  the  article,  and  he  who 
sells  delivers  it,  "for  pay"  to  another,  with- 
in the  meaning  of  the  act.  A  completed 
sale  or  offer  to  sell  includes  and  contem- 
plates a  delivery  "for  pay." 

Butler  V.  Thomson,  92  U.  S.  412,  414,  28 
L.  ed.  884,  685;  7  Words  k  Phrases,  629; 
Iowa  V.  McFarland,  110  U.  8.  471,  478,  28 
L.  ed.  198,  200,  4  Sup.  Ct.  Rep.  210;  Pitta- 
burg  Melting  Co.  v.  Reese,  118  Pa.  866,  12 
AtL  362;  Parker  v.  Donaldson,  2  Watts  4 
S.  19;  Com.  V.  Williams,  6  Gray,  6. 

The  protection  of  purchasers  and  con- 
sumers in  the  states  as  well  as  in  the  terri- 
tories and  District  of  Columbia  is  the  pur- 
pose of  the  Federal  act 

United  States  v.  Charles  L.  Heinle  Spe- 
cialty Co.  175  Fed.  299;  United  States  T. 
65  Casks  Liquid  Extracts,  170  Fed.  463; 
United  States  v.  68  Cases  of  Syrup,  172  Fed. 
783;  United  States  v.  100  Cases  of  Tepee 
Apples,  179  Fed.  987. 

Whether  an  article  is  misbranded  or  not 
is  a  judicial  question  under  the  Federal  ael» 
— one  of  fact,  to  be  determined  in  a  Jndielal 
proceeding  upon  proofs,  and  by  a  Jury  if 
the  defendant  so  elects;  while  under  the 
state  statute  the  question  is  legislative,-^ 
is  determined  conclusively  and  arbitrarily 
by  the  statute  itself.  Under  the  atate 
statute  the  accused  has  no  day  in  eourt  at 
to  the  truthfulness  of  the  name  he  usee  for 
I  the  articVe  ox  \ta  \ik|^T^\«nta.    He  may  not 


uu.  HdDKBUorr  V.  wmooNBDr. 

1b  »aj  MM  of  dlapnta  ibow  I17  prooti  that  wholMaler  tor  dellmf  to  &•  WBtmnti^^ 

ttw  Ubd  nndcr  wbleh  ba  mIIj  or  holdi  in  auch  dealer  being  the  inpacta^— aball,  lot 

poMMiloB  for  that  pnrpOM  U  truthful,  be-  the  purpow  of  m  prot«rtiii(  tlM  eoDRiaar, 

eauM   that    U    not    the    teat    of    hia    guilt,  be  deemsd  the  original  onbrokan  paokage  of 

Under  tiie  Federal  aot  Judicial  proceeding*  interatata  commerce,  whioh  la  made  the  nb- 

■re  provided  tor.   In   which   the  burden   of  Ject  of  ita  regulation*, 
ibowing  that  the  Ubel  or  brand  U  in  faot       Be  Spickler,  10  L.R.A.  44(1,  «3  Fed.  UTi 

bla^  deceptive,  or  mialeading  to  the  con-  Re  Rahrer,  140  U.  S.  54G,  608,  30  L.  ed. 

iOBier  ia  eaat  upon  the  goremment,  which  672,  67A,  11  Sup.  Ct.  Rep.  8B6;  Swift  A  Oo. 

mnat  aaaert  and  prove  the  faot  v.  United  SUtea,  190  U.  S.  S76,  400,  40  L. 

United    Btatea    v.    BGO    Caaea    of   Tomato  ed.    BIB,    26    Sup.    Ct.    Hep.    i7S;    United 

Catnp,  lU  Fed.  773;  Re  Wilaon,  1S8  Fed.  SUtea  v.  Green,  187  Fed.  184;   CaldweU  v. 

BU.  North   Carolina,  187  U.  B.  622,  47  L.  ed. 

Here  tlie  entire  aUtute  ia  void.    Beoanae  330,  23  Sup.  Ct  Rep.  220;  Beariek  v.  Pena- 

ef  tbU  tact  there   ii  no  law  which  can  he  arlvania,  208  U.  S.  SOT,  SI  L.  ed.  2BB,  2J 

enforced  in  any  of  ita  part*.  The  aituation  Sup.  Ct  Rep.  1F9. 

ia   M    though    no    atatute    had    ever   been       We  know  of  no  limitation  In  the  ConaU- 

paned.    It  haa  no  validity  for  an]>  purpoae  tuti<Mi  upon  the  power  of  Congrcaa  to  pre- 

or  to  any  extent,  or  aa  to  ixtj  person.  acribe  aueh  regulation*,  whatever  be  their 

Employen'   Liability   Caaea    (Howard   t.  character,  aa  it  may  deem  wiae  or  proper 

minoia  C.  R.  Co.)   807  U.  B.  4S7,  4S8,  000,  for  the  protection  of  the  conaumer  of  fooda 

fiS  L.  ed.  308,  300,  314,  28  Sup.  Ct.  Rep.  141 ;  and  dniga  while  they  remain  in   Interatate 

Illinol*  C.  R.  Co.  V.  llcKendrae,  803  U.  a  commerce;    and  for  that  pnrpoae  to  detei^ 

S14,  017,  01  L.  ed.  808,  890,  87  Sup.  Ct.  mine  at  what  point  tbey  ma;  be  deemed  te 

Rap.    163;    Gl   Paao   ft   N.    B.   R.    Co.    v.  have  entered,  and  at  what  pmnt  of  time  to 

Qntierrex,  810  U.  S.  ST,  04  L.  ed.  106,  30  have  departed  from,  *uch  oommeree. 
Snp.  Ct.  Rep.  21;  Huntington  v.  Worthcn,       Lottery  Caae    (Champion  v.   Amea)    188 

180  U,  S.  07,  101,  108,  30  L.  ed.  088,  689,  U.  S.  321,  «7  L.  ed.  402,  23  Sup.  Ct  Rep. 

OH,  T  Sup.  Ct  Rep.  489;  Norton  v.  Shelby  381,  13  Am.  Grim.  Rep.  001;    Southern  B. 

County,  118  U.  S.  489,  448,  444,  30  L.  ed.  Co.  v.  Reid,  882  U.  8.  484,  440,  441,  SO  Lw  ed. 

178,   180,  187,  0  Sup.   Ct  Rep.   1121;   Re  207,  861,  802,  38  Sup.  Ct  Rep.  140;  Savage 

Bahrer,  10  L.R.A.  444,  43  Fed.  600;  SUtea  v.  Jonea,  880  U.  S.  001,  06  L.  ed.  1182,  38 

T.  Bcdmon,  134  Wis.  101,  14  L.RA.fN.S.)  Sup.  Ct  Rep.  716. 

S»,  120  Am.  St  Rep.  1003,  114  N.  W.  137,       The   fact  that  the  word*   "original   nn- 

16  Ann.  Cta.  408;   SUtea  v.  Pai^,  78  Vt  broken  package"  are  used  In  the  food  and 

SBS,  08  Atl.  1017,  6  Ann.  Caa.  726 1  Cooley,  drug*  act  ia  not  deeUIve  that  they  are  to  be 

Conat.   Lim.    7th    ed.    p.    860;    Eopkina   v.  conatruad   to   mean   the   aame   aa   almllar 

Clemaon  Agri.  College,  221  U.  S.  638,  S44.  worda  wh«  uaed  by  the  oonrU   In  laying 

SO  L.  ed.  8Q0,  894,  30  L.RX(N.5.)   243,  31  down  the  original -package  rule.     The  food 

Sup.  Ct  Bep.  054;  Savage  v.  Jonee,  236  U.  and  dmga  act  Itaelf  deflnea  the  meaning  of 

8.  001,  66  U  ed.  1182,  32  Sup.  Ct  Rep.  716.  the  worda,  and  reaort  must  be  had  to  that 

It  ia  within  the  sound  discretion  of  Con-  act,  iU  history  and  iU  evident  purpoM^  to 

KTeM  what   means   it  will   adopt  to  make  aacerUin  their  true  meaning, 
effective   iU  powers   to   rcgulaU  eoramerce       HcKee  v.  United  SUtea,  104  U.  S.  BST, 

feetwern   the  aUtea,   unleaa   there   ia   some  203,  41  L.  ed.  437,  439,  17  Sup.  CL  Rep.  M; 

limiUtlon   upon   that   discretion   found   In  Sentneky  Bd.  of  Pharmacy  v.  Cassldy,  IU 

the  Federal  Conatitutlon, — and  none  ia  there  Ky_  ggg^  j^  g_  yf^  ^32. 
'ooBd.  The  neceMity  for  varying  regnUUona  as 

Lottery    Caae    (Champion    v.   Amca)    188  ^^  ^i,en  Interstate  ahipmenU  shaU  become 

V.  8.  321.  3S6,  360,  367,  47  K  ed   492,  600-  i^^^^t^  ^to  the  Lm,  of  the  property 

M8,  23   Sup.   Ct   Rep    321,    13   Ain    CHm.  ^,  ^^.^^^^  ^^^  ^  ^         be  iimltS 

S?-  ™'  .^=<"^e  V-3*",«    «'.    !J- 1  "  "•«  character  of  the  property  or  the  pur- 
470,  402,  49s,  48  L.  ed.   686,  G34,  630,  24  .  ,  *■         1.  ,1    v     ji*        *      w 

Bu^    Ct!    Re^.    349;    Intorstite    Commerce  ^  of  regulation  shall   be  dlffer^t     H 

Coiimiaaion  v    Brimson.  164  U.  8.  447,  478,  ^«  P^tecti^.  »'««""'««   "I   fooda  s^d 

38  L.  ed.  1047,  1066,  4  Inters.  Com.  Rep.  ^'^B*  ''"»  deceptive  branding  or  harmful 

040, 14  Sup.  Ci  Rep.  11E6 ;  United  SUtea  v.  adulteration  ia  the  purpose  of  a  statute,  as 

43  Gallon*  of  Whiskey,  03  U.  S.  188,  194.  here,   it  U   apparent  that  the  package  or 

ta  L.  ed.  846,  847;  Louisville  A  N.  R.  Co.  eonUiner  tn  whidt  the  consumer  ia  to  r*. 

T.  Uottl^,  219  U.  S.  407,  480,  66  L.  ed.  207,  ceive  the  article  he  purebases  should  be,  or 

14  LJLA.(N.S.)    671,  31  Sup.  Ct.  Rep.  205.  at  least  may  be,  if  CongreM  *o  will*,  the 

Congreu  may  declare,  as  we  think  it  haa  package  that  ia  to  bear  the  Ubel  or  brand 
b  the  food  and  druga  act,  that  the  package  |  that  la  to  inform  him  ii\ia^  V«  'a  \n;fm% 

of  food   put  up  I7  tbe   manufaetnrcr   or  and   th*  iitgn&iv&U   lA  ^\   «MuR^a»  *te» 
It  Ii.  ML  ■**> 


SUPRBMIB  COtJKT  07  THE  UNITED  STATES.               Oot.  Iku^ 

■tetato  li  Ineffective  to  accomplish  iU  m-  (X.S.)  4Be,  IZS  Am.  St.  Rep.  1001,  110  N. 

dent  and  conceded  purpose.  W.  8SS;  Dobbini  t.  Los  Angetea,  195  U.  B. 

United  States  t.  Green,  137  Fed.  1S9.  223,  23d-23S,   49   L.  ed.   169,   17S,   178,  U 

It   is  common  knowledge   that  veiy   fr»-  Sup.  Ct.  Rep.  18. 

quentlj  both  druggists  and  grocers  import  The  mere  fact  that  tiie  public  is  led  bjr  tli* 

in  one  large  box,  crate,  barrel,  or  other  con-  use  of  the  name  "corn  eyrup"  to  bnj  tba 

taiuer,  a  number  of  different  kinds  of  drugs  article  when  it  would  not  buy  it  if  labeled 

or  food  products,  each  one  of  which  requires  to  contain  "glucoss"  does  not  give  the  statt 

a   different   label.     Of   this   fact   the   court  an;  right  to  require  the  use  of   the  «0(d 

will  take  judicial  notice.  "glucose"    instead    of    "com    syrup,"    btt 

Nicol  V.  Ames,  173  U.  S.  609,  fil7,  43  I.,  ed.  quite  the  contrary. 

78«,  702,  19  Sup.  Ct.  Rep.  522;   Cleveland,  SUte  v.  Hanson,  118  Minn.  SS,  40  L.ILA. 

C.  C.  4  St.  I*  R.   Co.   T.  Jenkins,  174  111.  (N.8.)     8B6,    136    N.    W.    414;    Forrter   ». 

398,  62  L.RA.  922,  60  Am.  St.  Sep,  2SS,  61  Scott,  136  N.  Y.  684,  18  L.RA.  643, 12  N.  K. 

N.  G.  811;  American  Nat.  Bank  *.  Busbey,  976;   Davis  v.  Qereland,  C.  C.  ft  St.  L.  B. 

46  Mich.  139,  T  N.  W.  726;  Crystaleid  V)ar  Co.  146  Fed.  412. 

ter  Co.  V.  Schultz,  77  Misc.  28,  13G  N.  Y.  Prescribing  such  an  obnoxious  branding 

bupp.  273.  is  unreasonable  and  prejudicial  to  sale,  and 

The  police  power  Is  a  law   of  necessity,  therefore  invalid. 

In  order  to  justify  its  exercise  to  the  in-  Freund,  Pol.  Power,  g3  50,  61;  People  v. 

jury  of  the  citieen's   property  or  personal  Hawkins,   157  N.  Y.  18,  42  L.R^.   490,  OS 

rights  there  should  exist  some  danger  to  the  Am.  St.  Rep.  736,  61  N.  E.  267;  Collins  v. 

publis   interests   to   challenge  attention   as  New  Hampsliire,  171  U.  8.  30,  43  L.  ed.  iO, 

one    reasonably    requiring,    for   the    public  IB  Sup.  Ct.  Rep.  7SS ;  Grossman  v.  Lnrmsii, 

interests,  a  remedy.  171  N.  Y.  329,  98  Am.  St.  Hep.  699,  S3  N. 

ataU  T.  Redmon,  134  Wis.  Bfl,  14  L.R.A.  e.  iob7;   Grossman  v.  Lurman,  192  U.  B. 

(N.S.)  229,  126  Am.  8t  Rep.  1003,  114  N.  jgo^  iQfl_  igo^  2OO,  4B  h.  ed.  401,  403,  406, 

W.  137,  15  Ann.  Caa.  408;  Bonnett  t.  Val-  400    24   8up.  Ct.   Rep.  234;   SUte  v.  Haa- 

lier,   136  Wis.  193,  17   L.HJ.(N.B.J    486,  ug  „,„„    gj  %  l.r.a.{N.8.)    86S. 

128   Am.   St.   Rep.   1061,   116   N.   W.   885;  ,g„'>j   w   414                                 i         ;      ««. 

fr",t"  ;i'l!,"i'"^-  I-  ".V^f."'-  "  i-  the  evident  intent  of  the  food  «id 

ed.  386,  388,  14  Sup.  Ct  Rep.  490;  Dobbins  ,               1  n.   ,       1  1.  1        1.         n.       ^ 

T.  Los  Angeles,  195  U.  8.  223,  236-238,  40  ^J^  '<=*  t^/*  *  '»>«'  ""'\  »  *''%»«*  ** 

L.  ed.  1697  175,  176.  25  Sup.  Ct.  Rep.  18;  thonm  and  which  the  container  of  an  ^ 

Freund,  Pol.  Power,  1 143.  *'«'«  »'  '«^  *>«*"  "''«»  '*  'n**'*  mterstata 

There  is  no  doubt  of  the  power  of  the  commerce,  shall  remain  in  such  conUiwtr 

SUte,  in  the  absence  of  congreasional  regu-  ""til  it  is  sold  by  the  imporUr  in  sueh  con- 

lation  covering  the  same  subject,  to  exclude  tamer. 

from  or  to  regulaU  the  reception  into  and  United  SUtes  v.  05  Casks  Liquid  Extract, 

the  sale  in  the  sUte  of  food  products  false-  >T0  Fed.  440;  United  States  ».  Green,  137 

ly  or  deceptively  branded.  *"«!■  1^8- 

Plumley  t.  Massachusetts.  166  U.  S.  461,  Congress  would  have  the  power,  if  necea- 

39  L.  ed.  223.  6  Intera.  Com.   Rep.  590,   16  sary  or  convenient,  to  accomplish  the  benefl- 

Sup.  Ct.  Rep.  154;  Scholienberger  v.  Penn-  cent  purpoaes  of  the  food    and    drugs    act, 

sylvania,  171  U.  8.  1,  43  L.  ed.  40.  18  Sup.  even  incidenUUy  to  regulate  intrasUte  com- 

Ct  Rep.  767;   Grossman  v.  Lnrmsn,  102  U.  meroe. 

B.  189,  199,  200,  48  L.  ed.  401,  406,  406,  24  United  SUtes  v.  Colorado  A  N.  W.  R.  Co. 

Sup.  Ct  Rep.  234;  Savage  v.  Jones,  226  U.  15   L.ILA.(N.S.)    107,  86  C.   a  A.  27,   167 

8.   501,   66   L.   ed.   1182,  32   Sup.   Ct   Rep.  Fed.   330,    13   Ann.    Caa.    8S3;    Shepard   f. 

71s.  Northern  P.  R.  Co.  184  Fed.  706. 

But  there  must  be  deception  or  misleading 

of  the  public  by   sueh   branding  to  justify  "'■  '«•"»  «■  0'">  "P"^  "•«  <*"*■  "^ 

the   exercise   of   the   police   power   in   such  with  Mr.  L.  H.  Bancroft,  Attorney  General 

f^fg_  of  Wisconsin,  and  Messrs.  Harry  L.  Butler, 

People  V.  Hawkins,  167  N.  Y.  8,  42  LJt.A.  William   R.  Curkeet.  and   Burr   W.   Jonea, 

490,  68  Am.  St  Rep.  736,  61  N.  E.  257;  filed  a  brief  for  defendant  in  error: 

SUU  ex   rel.   Zillmer  *.  Kreutiberg,   114  All  the  authorities  agree  that  <at  leMt, 

Wis.  530.  58  L.R-A.  748,  91   Am.  St.  Rep.  in  the  absence  of  congressional  action  other- 

034,  90  N.  W.  1098;  Allgeyer  v.  Louisiana,  wise  indicating)   an  article  ceases  to  be  Ihi 

105  U.  8.  678.  41   L.  ed.  832.  17  Bnp.  Ct  subject  of  intersUto  commerce,  and  beeames 

Rep.   427;    SUte  v.   Bedmoo,   134   Wis.   89,  subject   to   the   police   power   of   the   rtai^ 

14    L.R.A.(NjS.)    220,    120    Am.    St    Rep.  when   the  original   package   in   which   It  !■ 

JO03,    J14  N.    W.   137,   IS  Ann.   Caa.   40B;  usually  and  in  good  faith  shipped  bH  bMH 

B<maett  r.  Vmllier,  ISB  (Via.  103,  17  LJL^  received  and  ^icJtea  b;   the  importer,  or 


itu. 
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wlicn  he  hftfl  made  the  ilrtt  sale  thereof,  in 
th«  original  package  so  received. 

Cook  T.  Marshall  County,  196  U.  S.  261, 
49  L.  ed.  471,  26  Sup.  Ct.  Rep.  233;  Austin 
▼.  Tenneasee,  179  U.  S.  343,  45  L.  ed.  224, 
21  Sup.  Ct.  Rep.  132;  May  v.  New  Orleans, 
178  U.  S.  496,  44  L.  ed.  1165,  20  Sup.  Ct. 
Rep.  976;  Greek-American  Sponge  Co.  t. 
Ridiardson  Drug  Co.  124  Wis.  469,  109  Am. 
St  Rep.  961,  102  N.  W.  888. 

Congressional  regulation  does  not  exclude 
state  regulation  except  so  far  as  the  former, 
lawfully  exercised,  conflicts  with  the  latter. 

Reid  V.  Colorado,  187  U.  S.  137,  47  L.  ed. 
108,  23  Sup.  Ct.  Rep.  92,  12  Am.  Crim.  Rep. 
506;  Ashell  v.  Kansas,  209  U.  S.  251,  52  L. 
ed.  778,  28  Sup.  Ct.  Rep.  485,  14  Ann.  Cas. 
1101;  CroBsman  v.  Lunnan,  192  U.  S.  189, 
48  L.  ed.  401,  24  Sup.  Ct.  Rep.  234;  State 
V.  Chicago,  M.  &  St.  P.  R.  Co.  136  Wis.  416, 
19  L.R.A.(N.S.)  326,  117  N.  W.  686;  Chi- 
cago, M.  k  St.  P.  R.  Co.  V.  Solan,  169  U.  S. 
133,  42  L.  ed.  688,  18  Sup.  Ct.  Rep.  287; 
Missouri,  K.  &  T.  R.  Co.  v.  Haher,  169  U. 
S.  613,  624,  42  L.  ed.  878,  18  Sup.  Ct.  Rep. 
488;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Hefley,  158 
U.  S.  98,  104,  39  L.  ed.  910,  912,  15  Sup.  Ct. 
Rep.  802;  Western  U.  Teleg.  Co.  v.  James, 
162  U.  S.  650,  654,  40  L.  ed.  1105,  1106,  16 
Sup.  Ct.  Rep.  934;  Patapsco  Guano  Ca  v. 
Board  of  Agriculture,  171  U.  S.  345,  43  L. 
od.  191,  18  Sup.  Ct.  Rep.  862;  Pennsylvania 
R.  Co.  V.  Hughes,  191  U.  S.  477,  48  L.  ed. 
268,  24  Sup.  Ct.  Rep.  132;  Savage  v.  Scovell, 
171  Fed.  566;  Northern  P.  R.  Co.  v.  Wash- 
ington,  222  U.  S.  370,  379,  56  L.  ed.  237,  32 
Sup.  Ct.  Rep.  160;  Southern  R.  Co.  v.  Reid, 
222  U.  S.  424,  442,  56  L.  ed.  267,  262,  32 
Sup.  Ct.  Rep.  140;  Savage  v.  Jones,  225  U. 
S.  501,  56  L.  ed.  1182,  32  Sup.  Ct.  Rep.  716. 

It  should  never  be  held  that  Congress  in- 
tends to  supersede  or  by  its  legislation  sus- 
pend the  exercise  of  the  police  powers  of  the 
states,  even  when  it  may  do  so,  unless  its 
purpose  to  effect  that  result  is  clearly  man- 
ifested. The  repugnance  or  conflict  should 
be  direct  and  positive,  so  that  the  two  acts 
could  not  be  reconciled  or  consistently  stand 
together. 

Reid  V.  Colorado,  187  U.  S.  137,  148,  47 
U  ed.  108,  23  Sup.  Ct.  Rep.  92,  12  Am.  Crim. 
Rep.  506;  Asbell  v.  Kansas,  209  U.  S.  251, 
257,  52  L.  ed.  778,  28  Sup.  Ct.  Rep.  485,  14 
Ann.  Cas.  1101. 

As  to  the  importer  in  any  state,  the  pen- 
alty only  reaches  him  who,  having  received 
an  interstate  shipment,  delivers  or  offers 
to  deliver  the  same  in  the  "original  un- 
broken package"  to  any  other  person,  thus 
making  the  original  importer  alone  subject 
to  the  penalty,  and  then  only  when  he  shall 
sell  or  offer  to  sell  the  article  in  the  origi- 
nal unbroken  package  in  which  he  received 
it.  It  is  not  a  violation  of  the  statute 
57  li.  ed. 


merely  to  receive  the  article  in  the  nnbroktfl 
packsge. 

United  States  v.  6  Boxes  of  Aaafostidmy 
181  Fed.  564. 

The  term  "original  unbroken  package^** 
as  used  in  §§  2  and  10  of  the  act,  and  "un- 
broken package,"  as  used  in  §  3  of  the  act, 
had,  prior  to  its  adoption,  been  judicially 
treated  as  synonymous. 

Low  V.  Austin,  13  Wall.  29,  20  L.  ed. 
517;  United  States  v.  Fox,  Deady,  579,  Fed. 
Cas.  No.  15,155. 

An  original  package  within  the  meaning 
of  the  food  and  drugs  act  is  the  unit,  com- 
plete in  itself,  delivered  by  the  shipper  to 
the  carrier,  addressed  to  the  consignee,  and 
received  by  him  in  the  identical  condition 
in  which  it  was  sent,  without  separation 
of  the  contents  in  any  manner. 

Thornton,  Foods  k  Drugs,  p.  971. 

The  foregoing  was  the  judicially  accepted 
definition  of  "original  package,"  "original 
unbroken  package,"  and  "unbroken  pack- 
age," at  the  time  of  the  adoption  of  the  act. 

Brown  t.  Maryland,  12  Wheat.  419,  6  L. 
ed.  678;  Low  v.  Austin,  13  Wall.  29,  20  L. 
ed.  517;  Cook  v.  Pennsylvania,  97  U.  S. 
566,  24  L.  ed.  1015;  Leisy  v.  Hardin,  136 
U.  S.  100,  34  L.  ed.  128,  3  Inters.  Com.  Rep. 
36,  10  Sup.  Ct.  Rep.  681;  Vance  v.  W.  A. 
Vandercook  Co.  170  U.  S.  438,  42  L.  ed. 
1100;  Austin  v.  Tennessee,  179  U.  S.  343, 
45  L.  ed.  224,  21  Sup.  Ct  Rep.  132;  Guek- 
enhelmer  v.  Sellers,  81  Fed.  997;  May  t. 
New  Orleans,  178  U.  S.  496,  44  L.  ed.  1166, 
20  Sup.  Ct.  Rep.  976;  Re  Harmon,  43  Fed. 
372;  Cook  t.  Marshall  County,  196  U.  S. 
261,  49  L.  ed.  471,  25  Sup.  Ct.  Rep.  233; 
SchoUenberger  v.  Pennsylvania,  171  U.  S. 
1,  43  L.  ed.  49,  18  Sup.  Ct.  Rep.  757;  State 
ex  rel.  Gelpi  v.  Board  of  Assessors,  46  La. 
Ann.  145,  49  Am.  St.  Rep.  318,  15  So.  10; 
Com.  use  of  Philadelphia  County  v.  Schol- 
lenberger,  156  Pa.  201,  22  L.R.A.  155,  36 
Am.  St.  Rep.  32,  4  Inters.  Com.  Rep.  488, 
27  Atl.  30 ;  Thornton,  Foods  k  Drugs,  1912, 
pp.  143,  150-177;  United  States  ▼.  Fox, 
Deady,  579,  Fed.  Cas.  No.  15,155. 

The  object  of  the  law  is  to  keep  adulter- 
ated articles  out  of  the  channels  of  inter- 
state commerce;  or,  if  they  enter  such  com- 
merce, to  condemn  them  while  being  trans- 
ported, or  when  they  have  reached  their  des- 
tination, provided  they  remain  unloaded, 
unsold,  or  in  unbroken,  original  packages. 

Hipolite  Egg  Co.  t.  United  States,  220  U. 
S.  45,  55  L.  ed.  364,  31  Sup.  Ct.  Rep.  364; 
Savage  v.  Jones,  225  U.  S.  501,  56  L.  ed. 
1182,  32  Sup.  Ct.  Rep.  716. 

The  Federal  act  in  question  is  not  to  be 
construed  as  displacing  state  authority  to 
regulate   the  adulteration   or  branding  ol 
I  foods  which  have  been  i\iV^^«^  Vt^so^  ^^ 
oat  the  vUte,  ia4  thtsfStt^  '^MoiBft  «j 
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to  the  Federal  law,  but  which  have  been  re- 
moved from  the  original  package  of  shii^ 
ment. 

Armour  &  Co.  v.  Bird,  159  Mich.  1,  25 
L.RjIl.(N.S.)  616,  123  N.  W.  580;  Savage 
V.  Scovell,  171  Fed.  566. 

The  regulation  of  the  internal  affairs  of  a 
state  by  Congress  is  as  unconstitutional  as 
it  the  direct  attempt  by  a  state  to  regulate 
interstate  commerce. 

Illinois  C.  R.  Co.  v.  McKendree,  203  U. 
S.  614,  51  L.  ed.  208,  27  Sup.  Ct.  Rep.  153; 
Geer  ▼.  Connecticut,  161  U.  S.  619,  531,  40 
L.  ed.  793, 797,  16  Sup.  Ct.  Rep.  600;  Coving- 
ton k  C.  Bridge  Co.  v.  Kentucky,  154  U.  S. 
204,  210,  38  L.  ed.  902,  964,  4  Inters.  Com. 
Rep.  649,  14  Sup.  Ct.  Rep.  1087;  Sands  v. 
Manistee  River  Improv.  Co.  123  U.  S.  288, 
295,  31  L.  ed.  149,  151,  8  Sup.  Ct.  Rep.  113; 
The  Daniel  Ball,  10  Wall.  557,  564,  19  L.  ed 
999,  1001;  United  States  v.  De  Witt,  9 
Wall.  41,  19  L.  ed.  593;  Gibbons  v.  Ogden, 
9  Wheat.  1,  180,  6  L.  ed.  23,  67;  License 
Cases,  5  How.  504,  574,  12  L.  ed.  256,  287 ; 
Keller  v.  United  States,  213  U.  S.  139,  53 
L.  ed.  737;  Employers'  Liability  Cases 
(Howard  ▼.  Illinois  C.  R.  Co.)  207  U.  S. 
463,  502,  52  L.  ed.  297,  28  Sup.  Ct.  Rep. 
141;  Re  Agnew,  89  Neb.  306,  35  L.R.A. 
(N.S.)  836,  131  N.  W.  819,  Ann.  Cas. 
1912  C,  676. 

A  statute  whose  terms  are  broad  enough 
to  include  both  intrastate  and  interstate 
commerce  will  be  construed  as  applicable 
only  to  intrastate  commerce,  when  it  would 
be  unconstitutional  if  applied  to  interstate 
commerce. 

Chicago  A  N.  W.  R.  Co.  v.  State,  128  Wis. 
650,  108  N.  W.  557;  Church  of  the  Holy 
Trinity  v.  United  States,  143  U.  S.  457,  459, 
36  L.  ed.  227,  228,  12  Sup.  Ct.  Rep.  511; 
State  ex  rel.  Gubbins  v.  Anson,  132  Wis. 
473,  112  N.  W.  475,  17  Am.  &  Eng.  Enc. 
Law,  2d  ed.  75,  76;  Ratterman  v.  Western 
U.  Teleg.  Co.  127  U.  S.  411,  427,  428,  32  L. 
ed.  229,  233,  234,  2  Inters.  Com.  Rep.  59, 
8  Sup.  Ct.  Rep.  1127;  McCabe  v.  Atchison, 
T.  k  S.  F.  R.  Co.  109  C.  C.  A.  110,  186  Fed. 
972;  Com.  v.  Gagne,  153  Mass.  205,  10 
L.ILA.  442,  26  N.  E.  449;  Com.  v.  Peoples 
Ezp.  Co.  201  Mass.  564,  131  Am.  St  Rep. 
416,  88  N.  E.  424;  Western  U.  Teleg.  Co.  v. 
SUte,  —  Tex.  Civ.  App.  — ,  121  S.  W.  194, 
196;  Wagner  v.  Western  U.  Teleg.  Co.  152 
Mo.  App.  369,  133  S.  W.  91 ;  Greek-American 
Sponge  Co.  v.  Richardson  Drug  Co.  124  Wis. 
476,  109  Am.  St.  Rep.  961,  102  N.  W.  888; 
Sti^  ex  rel.  Coleman  v.  Western  U.  Teleg. 
Oow  76  Kan.  620,  90  Pac.  299 ;  Gulf,  C.  &  S. 
F.  R.  Co.  V.  Gray,  87  Tex.  313,  28  S.  W. 
280;  International  A  G.  N.  R.  Co.  v.  Rail- 
road Commission,  99  Tex.  332,  89  S.  W.  961 ; 
MeCord  r.  BUie,  2  Okla.  Crim.  Rep.  214, 
JOJ  Pmc  286 i  8tMD<Urd  Oil  Ok  t.  State, 
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117  Tenn.  618,  10  L.R.A.(N.S.)  1020,  100 
S.  W.  709;  McGwigan  v.  Wilmington  &  W. 
R.  Co.  95  N.  C.  428,  59  Am.  Rep.  247 1 
Beardsley  v.  New  York,  L.  £.  &  W.  R.  Co. 
15  App.  Div.  251,  44  N.  Y.  Supp.  178;  Dil- 
lon V.  Erie  R.  Co.  19  Misc.  116,  43  N.  Y. 
Supp.  326;  Re  Agnew,  89  Neb.  306,  85 
L.ILA.(N.S.)  836,  131  N.  W.  820;  El  Paso 
k  N.  E.  R.  Co.  V.  Gutierrez,  215  U.  8.  87» 
96,  64  L.  ed.  106,  111,  30  Sup.  Ct.  Pep.  21; 
Com.  V.  Kimball,  24  Pick.  362,  35  Am.  Dee. 
326;  State  v.  Smiley,  69  Kan.  199,  67 
IaRJ^.  908,  69  Pac.  199. 

One  part  of  a  statute  may  stand  whilo 
another  may  fall,  unless  the  two  are  so  con- 
nected or  dependent  on  each  other  in  sub- 
ject-matter, meaning,  or  purpose  that  tho 
good  cannot  remain  without  the  bad. 

Warren  v.  Charleston,  2  Gray,  84;  Allen 
V.  Louisiana,  103  U.  S.  80,  84,  26  L.  ad. 
318,  319;  Loeb  v.  Columbia  Twp.  179  U.  & 
472,  490,  45  L.  ed.  280,  290,  21  Sup.  Ct.  Rep. 
174;  Berea  College  v.  Kentucky,  211  U.  & 
45,  55,  53  L.  ed.  81,  85,  29  Sup.  Ct.  Rep.  83; 
Com.  v.  Kimball,  24  Pick.  362,  35  Am.  Dee. 
326;  Com.  v.  Gagne,  153  Mass.  207,  10 
L.R.A.  442,  26  N.  E.  449;  Ratterman  v. 
Western  U.  Teleg.  Co.  127  U.  S.  411,  427, 
428,  32  L.  ed.  229,  233,  234,  2  Inters.  Com. 
Rep.  59,  8  Sup.  Ct.  Rep.  1127;  Dillon  T. 
Erie  R.  Co.  19  Misc.  116,  43  N.  Y.  Supp. 
326;  Greek-American  Sponge  Co.  v.  Richard- 
son Drug  Co.  124  Wis.  476,  109  Am.  St. 
Rep.  961,  102  N.  W.  888;  Presser  v.  Illinois, 
116  U.  S.  252,  2G3,  29  L.  ed.  618,  619,  6 
Sup.  Ct.  Rep.  580;  Albany  County  v.  Stan- 
ley, 105  U.  S.  305,  26  L.  ed.  1044 ;  Marshall 
Field  &  Co.  v.  Clark,  143  U.  S.  649,  695, 
696,  36  L.  ed.  294,  310,  311,  12  Sup.  Ct. 
Rep.  495;  Huntington  v.  Worthen,  120  U. 
S.  97,  102,  30  L.  ed.  588,  590,  7  Sup.  Ct 
Rep.  469;  Scott  v.  Donald,  165  U.  S.  68, 
105,  41  L.  ed.  632,  647,  17  Sup.  Ct.  Rep. 
265;  State  ex  rel.  Williams  v.  Sawyer 
County,  140  Wis.  634,  123  N.  W.  248; 
Quiggle  v.  Herman,  131  Wis.  382,  111  N. 
W.  479;  State  ex  rel.  Cornish  v.  Tuttle, 
53  Wis.  46,  9  N.  W.  791;  Lynch  v.  The  Econ- 
omy, 27  Wis.  72;  State  ex  rel.  Walsh  ▼. 
Dousman,  28  Wis.  541 ;  Kennedy  v.  Mil- 
waukee &  St.  P.  R.  Co.  22  Wis.  590;  Wake- 
ley  V.  Mohr,  15  Wis.  61 1 ;  Slauson  v.  Ra- 
cine, 13  Wis.  404;  Fayette  County  v.  Peo- 
ple's &  D.  Bank,  47  Ohio  St.  503,  10  L.R.A. 
201,  25  N.  E.  697 ;  McCullough  v.  Virginia, 
172  U.  S.  102,  112,  43  L.  ed.  382,  385,  19 
Sup.  Ct.  Rep.  134;  Dee  Moines  Water  Ca 
V.  Des  Moines,  192  Fed.  196;  Willcox  ▼. 
Consolidated  Gas  Co.  212  U.  S.  19,  21,  53, 
53  L.  ed.  382,  400,  29  Sup.  Ct  Rep.  192,  16 
Ann.  Cas.  1034;  Reason  v.  Farmers'  Loan  & 
T.  Co.  154  U.  S.  362,  395,  38  L.  ed.  1014, 
1022,  4  Inters.  Com.  Rep.  560,  14  Sup.  Ct. 
Rep.  1047  *,  Watera-Pieroe  Oil  Co.  v.  Texas, 
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177  U.  S.  28,  42,  44  L.  ed.  657,  663,  20  Sup. 
Ct.  Rep.  618;  Louisyille,  N.  0.  &  T.  R.  Co. 
V.  MisBissippi,  133  U.  S.  587,  591,  33  L.  ed. 
784,  785,  2  Inters.  Com.  Rep.  801,  10  Sup. 
Ct  Rep.  348;  St  Douis  I.  M.  &  S.  R.  Ca  v. 
Paul,  173  U.  S.  404,  43  L.  ed.  746,  19  Sup. 
CI.  Rep.  409;  TuIIIb  v.  Lake  Erie  A  W.  R. 
Co.  175  U.  S.  348,  44  L.  ed.  192,  20  Sup.  Ct 
Rep.  136;  Chesapeake  &  0.  R.  Ca  t.  Ken- 
tucky, 179  U.  S.  388,  395,  45  L.  ed.  244, 
248,  21  Sup.  Ct  Rep.  101  ;>  Buffalo  Refrig- 
erating Mach.  Co.  T.  PennsyWania  Heat  k 
Power  Co.  102  C.  C.  A.  196,  178  Fed.  696; 
Spinello  v.  New  York,  N.  H.  &  H.  R.  Co. 
106  C.  C.  A.  189,  183  Fed.  762. 

The  state  law  assumes  jurisdiction  over 
the  article  only  after  the  United  States  law 
has  ceased  to  operate.  Beyond  this  point  it 
is  no  concern  of  the  United  States  what  the 
individual  states  may  do  in  the  enactment 
of  laws  for  the  regulation  of  the  sale,  within 
their  borders,  of  food  products. 

Armour  &  Co.  v.  Bird,  159  Mich.  1,  36 
L.R.A.(N.S.)  1056,  123  N.  W.  580. 

Whether  the  act  in  question  applies  to  in- 
terstate commerce  or  not  is  not  of  much  im- 
portance under  the  conceded  facts  of  this 
case,  since  the  defendants  are  in  no  posi- 
tion to  raise  that  question,  because  the 
transactions  involved  were  wholly  of  an  in- 
trastate character.  It  is  only  persons  en- 
gaged in  interstate  commerce  who  can  raise 
the  constitutional  question  that  a  state 
statute  violates  the  commerce  clause  of  the 
United  States  Constitution. 

Albany  County  v.  Stanley,  105  U.  S.  305, 
26  L.  ed.  1044;  New  York  ex  rel.  Hatch  v. 
Reardon,  204  U.  S.  152,  160,  51  L.  ed.  415, 
422,  27  Sup.  Ct  Rep.  188,  9  Ann.  Cas.  736; 
Lee  V.  New  Jersey,  207  U.  S.  67,  70,  52  L. 
ed.  106,  107,  28  Sup.  Ct.  Rep.  22;  Spain  v. 
St  Louis  &  S.  F.  R.  Co.  151  Fed.  530;  Wil- 
liams V.  Walsh,  222  U.  S.  415,  423,  56  L. 
ed.  253,  256,  32  Sup.  Ct  Rep.  137;  State  v. 
Sbragia,  138  Wis.  582,  23  L.R.A.(N.S.)  697, 
119  N.  W.  290;  State  ex  rcL  Bergh  v.  Spar- 
ling, 129  Wis.  164,  107  N.  W.  1040;  Strange 
V.  Oconto  Land  Co.  136  Wis.  524,  117  N.  W. 
1023;  Appleton  Waterworks  Co.  v.  Apple- 
ton,  116  Wis.  373,  93  N.  W.  262;  Re  O'Brien, 
29  Mont.  530,  75  Pac.  198,  1  Ann.  Cas.  373; 
Farrell  v.  Atlantic  Coast  Line  R.  Co.  82 
S.  C.  410,  64  S.  E.  266;  McCutchen  v.  At- 
lantic Coast  Line  R.  Co.  81  S.  C.  71,  61  S. 
K.  1108;  State  v.  Paige,  78  Vt  286,  62  Atl. 
1017,  6  Ann.  Cas.  725;  State  ex  rel.  Watts  v. 
Cain,  78  S.  C.  348,  58  S.  E.  937;  Thompson 
V.  Mitchell,  133  Iowa,  527,  110  N.  W.  903; 
Cooley,  Const.  Lim.  6th  ed.  196;  6  Am.  & 
Eng.  Enc.  Law,  2d  ed.  1084. 

Whether  the  statute  in  question  shall  be 
construed  to  be  applicable  to  intrastate 
commerce  solely,  or  not,  is  purely  a  question 
for  the  state  court;  and  upon  the  proper 
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construction  to  be  given,  the  state  ooartt 
are  not  restricted  by  Federal  decisions.  In 
such  cases  the  Federal  courts  adopt  the 
construction  given  by  the  state  courts. 

Osborne  v.  Florida,  164  U.  S.  650,  654,  41 
L.  ed.  586,  588,  17  Sup.  Ct  Rep.  214;  Louis- 
ville, N.  0.  &  T.  R.  Co.  V.  Mississippi,  133 
U.  &  587,  591,  33  L.  ed.  784,  785,  2  Inters. 
Com.  Rep.  801,  10  Sup.  Ct.  Rep.  348;  Tullis 
V.  Lake  Erie  &  W.  R.  Co.  175  U.  8.  348,  44 
L.  ed.  192,  20  Sup.  Ct.  Rep.  136;  Chesapeake 
&  0.  R.  Co.  V.  Kentucky,  170  U.  S.  388,  395, 
45  L.  ed.  244,  248,  21  Sup.  Ct  Rep.  101; 
Buffalo  Refrigerating  Mach.  Co.  v.  Penn- 
sylvania Heat  k  Power  Co.  102  C.  C.  A.  196, 

178  Fed.  696;  Spinello  v.  New  York,  N.  H. 
&  H.  R.  Co.  106  C.  C.  A.  189,  183  Fed.  762; 
Chicago,  M.  k  St.  P.  R.  Co.  v.  Minnesota, 
134  U.  S.  418,  456,  33  L.  ed.  970,  980,  3 
Inters.  Com.  Rep.  209,  10  Sup.  Ct  Rep.  462, 
702;  San  Diego  Land  k  Town  Co.  v.  Na- 
tional City,  174  U.  S.  739,  748,  43  L.  ed. 
1154,  1157,  19  Sup.  Ct  Rep.  804;  St  Louis, 
I.  M.  &  S.  R.  Co.  V.  Paul,  173  U.  S.  404,  43 
L.  ed.  746,  19  Sup.  Ct.  Rep.  419. 

The  act  in  question  falls  clearly  within 
the  police  power  of  the  state,  and  as  such 
should  be  sustained.  It  is  only  when  the 
bounds  of  reason  have  been  so  clearly  ex- 
ceeded as  to  violate  some  constitutional 
prohibition,  express  or  implied,  that  the 
court  has  any  power  to  interfere  with  the 
exercise  of  this  legislative  power. 

State  V.  Redmon,  134  Wis.  89,  14  L.ILA. 
(N.S.)  229,  126  Am.  St  Rep.  1003,  114  N. 
W.  137,  15  Ann.  Cas.  408. 

When  the  state  acts  within  these  bounds, 
the  state  does  not  deprive  any  citizen  of 
liberty  or  property  without  due  process  of 
law. 

Re  Rahrer,  140  U.  8.  545,  35  L.  ed.  574, 
11  Sup.  Ct  Rep.  865;  Austin  v.  Tennessee, 

179  U.  S.  343,  45  L.  ed.  224,  21  Sup.  Ct. 
Rep.  132. 

Aside  from  the  question  of  the  whole- 
someness  or  unwholesomeness  of  the  article, 
the  legislation  in  Wisconsin  is  a  proper  ex- 
ercise of  the  police  power.  This  extends 
to  the  prevention  of  deception  and  fraud  in 
the  sale  of  food  products  as  well  as  to  the 
securing  of  wholesomeness  in  such  products. 
The  Wisconsin  supreme  court  has,  in  a  num- 
ber of  cases,  laid  down  the  rule  that  the 
legislature,  in  the  exercise  of  its  police  pow- 
er, may  legislate  as  to  all  matters  apper- 
taining to  the  lives,  limbs,  health,  comfort, 
good  morals,  peace,  and  safety  of  society. 

Baker  v.  State,  64  Wis.  372,  12  N.  W.  12; 
State  ex  rel.  Larkin  v.  Ryan,  70  Wis.  681, 
36  N.  W.  823;  State  v.  Heinemann,  80  Wis. 
253,  27  Am.  St  Rep.  34,  49  N.  W.  818; 
Hittenhaus  v.  Jo1>nston,  92  Wis.  588,  32 
L.R.A.  380,  66  N.  W.  ^(^5\  %\.^\fc  «.  ^^fii. 
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262,  87  N.  W.  661;  State  v.  Redmon,  134 
WlM.  89»  14  L.R.A.(N.S.)  220,  126  Am.  St. 
Rep.  1003,  114  N.  W.  137,  16  Ann.  Cas. 
408;  State  ex  rel.  Ornstine  v.  Gary,  126 
Wii.  136,  11  L.R.A.(N.S.)  174,  105  N.  W. 
702;  People  v.  Freeman,  242  111.  373,  00  N. 
E.  368,  17  Ann.  Caa.  1008;  People  v,  Wag- 
ner, 86  Mich.  504,  13  L.R.A.  286,  24  Am. 
St.  Rep.  141,  40  N.  W.  611. 

The  history  of  the  oleomargarin  legisla- 
tion in  this  country  furnishes  an  excellent 
example  as  to  how  far  the  legislature  may 
go,  not  only  in  regulating,  but  even  pro- 
hibiting, the  manufacture  and  sale  of  an 
article  of  food  that  may  be  calculated  to  de- 
ceive the  consumer,  even  though  the  article 
be  wholesome.  The  courts  have  held,  with- 
out exception,  that  it  is  within  the  police 
powers  of  the  legislature  to  require  that 
oleomargarin  offered  for  sale  should  be  so 
labeled  as  to  inform  the  purchaser  of  the 
character  of  the  article  he  was  purchasing, 
although  it  was  generally  conceded  that 
oleomargarin  is  a  wholesome  article  of  food, 
and  that  the  coloring  of  the  same  so  as  to 
make  it  resemble  the  color  of  butter  does 
not  in  any  way  interfere  with  its  whole- 
someness.  But  such  an  article,  so  manu- 
factured, tends  to  deceive  the  public,  and  it 
is  for  this  reason  that  all  of  the  courts  hold 
it  proper  for  the  legislature  to  regulate  the 
sale  of  the  article  by  requiring  it  to  be  free 
from  coloring  matter  that  shall  cause  it  to 
look  like  butter,  and  also  by  requiring  that 
it  shall  be  particularly  marked  or  branded. 

Powell  ▼.  Pennsylvania,  127  U.  S.  678, 
32  L.  ed.  263,  8  Sup.  Ct.  Rep.  002,  1257; 
Plumley  v.  Massachusetts,  155  U.  S.  461, 
30  L.  ed.  223,  5  Inters.  Com.  Rep.  500,  15 
Sup.  Ot.  Rep.  154;  Schollenbergcr  v.  Penn- 
sylvania, 171  U.  S.  1,  43  L.  ed.  40,  18  Sup. 
Ct.  Rep.  757;  Collins  v.  New  Hampshire, 
171  U.  S.  30,  43  L.  ed.  60,  18  Sup.  Ct.  Rep. 
768;  State  v.  Marshall,  64  N.  H.  540,  1 
L.RJ^.  51,  15  Atl.  210;  People  v.  Arens- 
berg,  105  N.  Y.  120,  11  N.  E.  277,  50  Am. 
Rep.  483;  Slate  v.  Addington,  77  Mo.  118; 
Butler  V.  Chambers,  36  Minn.  60,  1  Am.  St. 
Rep.  638,  30  N.  W.  308;  State  ex  rel. 
Wiedeman  ▼.  Horgan,  55  Minn.  183,  56  N. 
W.  688;  State,  Waterbury,  Prosecutor,  v. 
Newton,  50  N.  J.  L.  534,  2  Inters.  Com.  Rep. 
63,  14  Atl.  604;  State  ex  reL  AUy.  Gen.  v. 
Capital  City  Dairy  Co.  62  Ohio  St.  350,  57 
JmRJl  181,  57  N.  E.  62,  183  U.  S.  238,  46 
L.  ed.  171,  22  Sup.  Ct.  Rep.  120;  Com.  v. 
Caulfield,  211  Pa.  644,  61  Atl.  243 ;  Com.  v. 
McDermott,  224  Pa.  362,  73  Atl.  427;  Peo- 
ple T.  Freeman,  242  III.  373,  00  N.  E.  267, 
17  Ann.  Cas.  1008. 

Such  legislation  as  is  here  attacked  by 

the  learned  counsel  is  nothing  new.    It  ex- 
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for  the  sale  oi  oleomargarin,  but  at  to  al- 
most every  variety  of  food.  So  uniformly 
have  these  laws  been  sustained,  now  for 
many  years,  that  the  courts  have  beooma 
wearied  in  being  further  called  upon  to  con- 
sider their  constitutionality. 

Com.  V.  Caulfield,  211  Pa.  644,  61  AtL 
243;  Com.  V.  McDermott,  224  Pa.  362,  78 
Atl.  427;  Crossman  v.  Lurman,  171  N.  Y. 
320,  08  Am.  St.  Rep.  500,  63  N.  E.  1007, 
102  U.  S.  180,  48  L.  ed.  401,  24  Sup.  Ct. 
Rep.  234;  State  v.  Aslesen,  50  Minn.  6,  36 
AuL  St.  Rep.  620,  52  N.  W.  220;  State  v. 
Hanson,  84  Minn.  42,  54  L.R.A.  468,  86  N. 
W.  768;  SUte  v.  Snow,  81  Iowa,  642,  11 
L.RA.  366,  47  N.  W.  777 ;  Stolz  v.  Thomp- 
son, 44  Minn.  271,  46  N.  W.  410;  State  v. 
Sherod,  80  Minn.  446,  50  L.R.A.  660,  81 
Am.  St.  Rep.  268,  83  N.  W.  417;  State  ▼. 
Layton,  160  Mo.  474,  62  L.R.A.  163,  83  Am. 
St.  Rep.  487,  61  S.  W.  171 ;  Palmer  v.  State, 
30  Ohio  St.  236,  48  Am.  Rep.  420;  Chicago 
V.  Bowman  Dairy  Co.  234  III.  204,  17  L.RJk. 
(N.S.)  684,  123  Am.  St.  Rep.  100,  84  N.  E. 
013,  14  Ann.  Cas.  700;  People  v.  Barie,  86 
Mich.  504,  13  L.RJI.  286,  40  N.  W.  600; 
State  V.  Tetu,  08  Minn.  351,  107  N.  W.  053, 
108  N.  W.  470 ;  Hathaway  v.  McDonald,  27 
Wash.  650,  01  Am.  St.  Rep.  880,  68  Pac 
376;  People  v.  Niagara  Fruit  Co.  76  App. 
Div.  11,  77  N.  Y.  Supp.  805,  affirmed  in  178 
N.  Y.  620,  66  N.  E.  1114;  People  v.  Girard» 
145  N.  Y.  105,  45  Am.  St.  Rep.  505,  30  N. 
E.  823;  State  v.  Crescent  Cream  Co.  83 
Minn.  284,  54  IaR.A.  466,  85  Am.  St  Rep. 
464,  86  N.  W.  107;  People  v.  Worden  Gro- 
cer Co.  118  Mich.  604,  77  N.  W.  315;  Board 
of  Health  v.  Vandruens,  77  N.  J.  L.  443,  72 
Atl.  125;  Com.  v.  Evans,  132  Mass.  11; 
People  V.  Cipperly,  37  Hun,  324,  dissenting 
opinion  affirmed  in  101  N.  Y.  634,  4  N.  E. 
107 ;  People  v.  West,  106  N.  Y.  203,  60  Am. 
Rep.  452,  12  N.  £.  610;  State  v.  Campbell, 
64  N.  H.  402,  10  Am.  St.  Rep.  410,  13  Atl. 
585;  State  v.  Smythe,  14  R.  I.  100,  61  Am. 
Rep.  344;  Arbuckle  v.  Blackburn,  65  L.RJL 
864,  51  C.  G.  A.  122,  113  Fed.  616;  Armour 
&  Co.  V.  Bird,  150  Mich.  1,  25  L.R.A.(N.8.) 
616,  123  N.  W.  580. 

The  Constitution  of  the  United  States 
does  not  secure  to  anyone  the  privilege  of 
defrauding  the  public. 

Re  Rahrer,  140  U.  S.  545,  35  L.  ed.  572, 
11  Sup.  Ct.  Rep.  865;  Schollenberger  v. 
Pennsylvania,  171  U.  S.  1,  43  L.  ed.  40,  18 
Sup.  Ct.  Rep.  757;  Patapsco  Guano  Co.  ▼. 
Board  of  Agriculture,  171  U.  S.  345,  43  L. 
ed.  101,  18  Sup.  Ct.  Rep.  862;  Crossman  v. 
Lurman,  102  U.  S.  180,  48  L.  ed.  401,  24 
Sup.  Ct.  Rep.  234. 

The  power  of  the  state  to  impose  re- 
straints and  burdens  upon  persons  and 
property  in  conservation  and  promotion  of 
the  piiblio  YietlUi,  good  order,  and  prosper* 
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itj,  IB  a  power  originally  and  always  belong- 
ing to  the  states,  not  surrendered  by  them 
to  the  general  government,  nor  directly  re- 
■trained  by  the  Constitution  of  the  United 
States,  and  essentially  ezclusiye.  In  short, 
it  is  not  to  be  doubted  that  the  power  to 
niake  the  ordinary  regulations  of  police  re- 
mains with  the  individual  states,  and  can- 
not be  assumed  by  the  naticmal  govern- 
ment, and  that  in  this  respect  it  is  not  in- 
terfered with  by  the  14th  Amendment. 

Re  Rahrer,  140  U.  S.  546,  654,  666,  36  L. 
ed.  672,  674,  11  Sup.  Ct.  Rep.  865;  Plumley 
V.  Massachusetts,  166  l).  Q.  461,  39  L.  ed. 
223,  6  Inters.  Com.  Rep.  690,  15  Sup.  Ct 
Rep.  154;  Crossman  v.  Lurman,  192  U.  S. 
189,  48  L.  ed.  401,  24  Sup.  Ct  Rep.  234; 
Hathaway  v.  McDonald,  27  Wash.  659,  91 
Am.  St.  Rep.  889,  68  Pac.  376;  People  v. 
Niagara  Fruit  Co.  76  App.  Div.  11,  77  N. 
Y.  Supp.  805;  Jewett  Bros,  k  Jewett  v. 
Small,  20  S.  D.  232,  105  N.  W.  738 ;  Powell 
▼.  Pennsylvania,  127  U.  S.  678,  32  L.  ed. 
253,  8  Sup.  Ct  Rep.  992;  New  York  ez  rel. 
Lieberman  v.  Van  De  Carr,  199  U.  S.  652, 
50  L.  ed.  306,  26  Sup.  Ct.  Rep.  144;  Logan 
V.  Postal  Teleg.  k  Gable  Co.  167  Fed.  570, 
583;  State  v.  Crescent  Creamery  Co.  83 
Minn.  284,  64  L.R.A.  466,  86  Am.  St  Rep. 
464,  86  N.  W.  107;  Arbuckle  v.  Blaekbum, 
65  L.ILA.  864,  61  C.  C.  A.  122,  113  Fed. 
616. 

The  provision  of  the  Federal  Constitution, 
invoked  by  the  defendants,  was  not  de- 
signed to  interfere  with  the  exercise  of  the 
police  power  by  the  states,  and  it  has  not 
shorn  the  stat^  of  their  power  to  regulate 
trades  and  occupations  so  as  to  guard 
against  injury  to  the  public,  and  to  pre- 
vent deception  and  fraud  in  the  manu- 
facture and  sale  of  food  products. 

Barbier  v.  Connolly,  113  U.  S.  27,  31,  28 
Lw  ed.  923,  6  Sup.  Ct  Rep.  357;  St  Louis  v. 
Fisher,  167  Mo.  654,  64  L.R.A.  679,  99  Am. 
St  Rep.  614,  67  S.  W.  872;  St  Louis  v. 
Bippen,  201  Mo.  528,  100  S.  W.  1048;  Pow- 
ell V.  Com.  114  Pa.  265,  7  Atl.  913,  60  Am. 
Rep.  350,  7  Am.  Crim.  Rep.  82;  Gundling 
V.  Chicago,  177  U.  S.  183,  44  L.  ed.  726,  20 
Sup.  Ct.  Rep.  633;  People  ez  rel.  Hill  v. 
Hesterberg,  184  N.  Y.  126,  8  L1LA.(NJ3.) 
163,  128  Am.  St  Rep.  528,  76  N.  E.  1032, 
6  Ann.  Cas.  362;  Health  k  M.  Mfg.  Co.  v. 
Worst  207  U.  S.  338,  62  L.  ed.  236,  28  Sup. 
Ot.  Rep.  114;  New  York  ez  rel.  Sils  v.  Hes- 
terberg, 211  U.  &  31,  63  L.  ed.  76,  29  Sup. 
Ot.  Rep.  10. 

Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

The  plaintiffs  in  error,  George  McDermott 
and  T.  H.  Grady,  were  severally  convicted 
ia  the  dreuit  court  •!  Dane  oounty,  in  the 
•f  Ik 


state  of  Wisconsin,  upon  complaints  madi 
against  them  by  an  assistant  dairy  and  food 
^commissioner  of  that  state,  for  the  [116 
violation  of  a  statute  of  Wisconsin  relatin| 
to  the  sale  of  certain  articles  and  for  thi 
protection  of  the  public  health.  The  convio< 
tions  were  af&rmed  by  the  decision  of  the 
supreme  court  of  Wisconsin.  143  Wia.  18, 
126  N.  W.   888,  21   Ann.   Cas.   1316. 

The  complaint  against  McDermott  charged 
that  on  March  2,  1908,  at  Oregon,  in  Dans 
county,  he  ''did  unlawfully  have  in  his  poa< 
session  with  intent  to  sell,  and  did  offer  and 
ezpose  for  sale  and  did  sell,  a  certain  arti- 
cle, product,  compound,  and  mizture  com* 
posed  of  more  than  75  per  cent  glucose  and 
less  than  26  per  cent  of  cane  syrup,  said 
cane  syrup  being  then  and  there  mized  with 
said  glucose,  and  that  the  can  containing 
said  compound  and  mizture  was  then  and 
there  unlawfully  branded  and  labeled  'Kara 
Com  Syrup,'  and  was  then  and  there  fur- 
ther unlawfully  branded  and  labeled,  10 
per  cent  Cane  Syrup,  90  per  cent  Com 
Syrap,'  contrary  to  the  statute  in  such  ease 
made  and  provided."  As  to  Grady,  the 
complaint  was  similar  to  that  against  Mo- 
Dermott,  ezcept  that  the  label  designated 
the  mizture  as  "Karo  Com  Syrap  with  Cane 
Flavor,"  and  added  "Corn  Cyrap,  86  per 
cent."  The  statute  of  Wisconsin  for  the 
violation  of  which  plaintiffs  in  error  were 
convicted  is  found  in  Laws  of  Wisconsin 
for  1907,  at  page  646,  being  chapter  667. 
and  the  pertinent  parts  of  it  are  as  follows: 

"Section  1.  ...  No  person,  •  •  • 
by  himself  ...  or  agent  .  .  •  shall 
sell,  offer,  or  ezpose  for  sale,  or  have  in  his 
possession  with  intent  to  sell,  any  syrup^ 
maple  syrap,  sugar-cane  syrap,  sugar  synipy 
refiners'  syrup,  sorghum  syrup  or  molasses, 
mized  with  glucose,  unless  the  barrel,  cask, 
keg,  can,  pail,  or  other  original  container, 
containing  the  same,  be  distinctly  branded 
or  labeled  so  as  to  plainly  show  the  trae 
name  of  each  and  all  of  the  ingredients  eom- 
posing  such  mizture,  as  follows: 

^rrhird.  In  case  such  mizture  shall  [116 
contain  glucose  in  a  proportion  exceeding  76 
per  cent  by  weight,  it  shall  be  labeled  and 
sold  as  'Glucose  flavored  with  Maple  Syrup,' 
'Glucose  flavored  with  Sugar-cane  Syrup,' 
.  .  .  'Glucoae  flavored  with  Reflners' 
Syrap,'  ...  as  the  case  may  be.  The 
labels  .  .  .  shall  bear  the  name  and 
address  of  the  manufacturer  or  dealer. 
.  .  .  In  all  miztures  in  which  gluooee 
is  used  in  the  proportion  of  more  than  76 
per  cent  by  weight,  the  name  of  the  syrup 
or  molasses  which  is  mized  with  the  gluooee 
for  flavoring  purposes,  and  the  words  show* 
ing  that  said  lyroL^  %t  ms^imwia  N]k  ^^ain^  %i 
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a  flavoring,  as  provided  in  this  section, 
■hall  be  printed  on  the  label  of  each  con- 
tainer of  such  mixture.  .  .  .  The  mix- 
ture or  syrups  designated  in  this  section 
shall  have  no  other  designation  or  brand 
than  herein  required  that  represents  or  is 
the  name  of  any  article  which  contains  a 
saccharin  substance ;  .  .  .  nor  shall  any 
of  the  aforesaid  glucose,  syrups,  molasses, 
or  mixtures  contain  any  substance  injurious 
to  health,  nor  any  other  article  or  sub- 
stance otherwise  prohibited  by  law  in  arti- 
cles of  food." 

The  facts  are  that  the  plaintiffs  in  error 
were  retail  merchants  in  Oregon,  Dane  coun- 
ty,  Wisconsin;  that  before  the  filing  of  the 
complaints  against  them  each  had  bought 
for  himself  for  resale  as  such  merchant 
from  wholesale  grocers  in  Chicago,  and  had 
received  by  rail  from  that  city,  12  half-gal- 
lon tin  cans  or  pails  of  the  articles  desig- 
nated in  the  complaints,  each  shipment  be- 
ing made  in  wooden  boxes  containing  the 
cans,  and  that  when  the  goods  were  received 
at  their  stores  the  respective  plaintiffs  in 
error  took  the  cans  from  the  boxes,  placed 
them  on  the  shelves  for  sale  at  retail,  and 
destroyed  the  boxes  in  which  the  goods  were 
shipped  to  them,  as  was  customary  in  such 
cases.  From  their  nature,  the  articles  thus 
canned  and  offered  to  be  sold,  instead  of 
being  labeled  as  they  were,  if  labeled  in  ac- 
lS7]cordance  with  *the  state  law,  would 
have  been  branded  with  the  words  "Glucose 
flETored  with  Refiners'  Syrup."  And,  as  the 
statute  provides  that  the  mixtures  or  syrups 
offered  for  sale  shall  have  upon  them  no 
designation  or  brand  which  represents  or 
contains  the  name  of  a  saccharin  substance 
other  than  that  required  by  the  state  law, 
the  labels  upon  the  cans  must  be  removed,  if 
the  itate  authority  is  recognized. 

Plaintiffs  in  error  contend  that  the  cans 
were  labeled  in  accordance  with  the  food 
and  drugs  act  passed  by  Congress,  June  30, 
1906  (34  Stat,  at  L.  768,  chap.  3915,  U.  S. 
Comp.  Stat.  Supp.  191],  p.  1354),  and  that 
that  fact  is  evidenced  by  the  decision  of  the 
Secretaries  of  the  Treasury,  Agriculture, 
and  Commerce  and  Labor,  made  under  the 
claimed  authority  of  that  act,  which  is  as 
follows: 

Washington,  D.  C.  February  13,  1908. 
We  have  each  given  careful  consideration 
to  the  labeling,  under  the  pure  food  law,  of 
the  thick,  viscous  syrup  obtained  by  the  in- 
complete hydrolysis  of  the  starch  of  com, 
and  composed  essentially  of  dextrose,  mal- 
tose, and  dextrinL    In  our  opinion  it  is  law- 
ful to  label  this  syrup  at  eom  syrup,  and 
if  to  the  com  syrup  there  is  added  a  small 
percentage  of  refiner's  syrup,  a  product  of 
cmtM^  tbe  mixture  in  our  Judgment  If  not 


misbranded  if  labeled  "com  syrup  with  cane 
flavor." 

George  B.  Cortelyou, 
Secretary  of  the  Treasury. 

James  Wilson, 
Secretary  of  Agriculture. 
Oscar  H.  Strauss, 
Secretary  of  Commerce  and  Labor. 

And  it  is  insisted  that  the  Federal  food 
and  drugs  act,  passed  under  the  authority 
of  the  Constitution,  has  taken  poesesaion  of 
this  field  or  regulation,  and  that  the  state 
act  is  a  wrongful  interference  with  the  ex- 
clusive power  of  Congress  over  interstate 
commerce,  in  which,  it  appears,  the  goods 
in  question  were  shipped.  The  case  pre- 
sents, *among  other  questions,  the  con- [118 
stitutional  question  whether  the  state  aet» 
in  permitting  the  sale  of  this  article  only 
when  labeled  according  to  the  state  law, 
is  open  to  the  objection  just  indicated. 

That  Congress  has  ample  power  in  this 
connection  is  no  longer  open  to  question. 
That  body  has  the  right  not  only  to  pass 
laws  which  shall  regulate  legitimate  com- 
merce among  the  states  and  with  foreign 
nations,  but  has  full  power  to  keep  the  chan- 
nels of  such  commerce  free  from  the  trans- 
portation of  illicit  or  harmful  articles,  to 
make  such  as  are  injurious  to  the  public 
health  outlaws  of  such  commerce,  and  to 
bar  them  from  the  facilities  and  privileges 
thereof.  Congress  may  itself  determine  the 
means  appropriate  to  this  purpose,  and  so 
long  as  they  do  no  violence  to  other  provi- 
sions of  the  Constitution,  it  is  itself  the 
judge  of  the  means  to  be  employed  in  exer- 
cising the  powers  conferred  upon  it  in  this 
respect.  M'Culloch  v.  Maryland,  4  Wheat. 
316,  421,  4  L.  ed.  579,  605;  Lottery  Case 
(Champion  v.  Ames)  188  U.  S.  321,  366, 
47  L.  ed.  492,  500,  23  Sup.  Ct.  Rep.  321,  18 
Am.  Crim.  Rep.  561;  Hipolite  Egg  Co.  ▼. 
United  States,  220  U.  S.  45,  55  L.  ed.  364, 
31  Sup.  Ct.  Rep.  364;  Hoke  v.  United  States, 
227  U.  S.  308,  ante,  523,  33  Sup.  Ct.  Rep. 
281. 

The  food  and  drugs  act  was  passed  by  Con- 
gress, under  its  authority  to  exclude  from 
interstate  commerce  impure  and  adulterated 
food  and  drugs,  and  to  prevent  the  facilities 
of  such  commerce  being  used  to  enable  such 
articles  to  be  transported  throughout  the 
country  from  their  place  of  manufacture  to 
the  people  who  consume  and  use  them,  and 
it  is  in  the  light  of  the  purpose  and  of  the 
power  exerted  in  its  passage  by  Congress 
that  this  act  must  be  considered  and  con- 
strued. Hipolite  Egg  Co.  v.  United  States, 
supra. 

Section  2  of  the  act  provides  that  "ths 
introduction  into  any  state  or  territory  or 
the  District  of  Columbia  from   any  other 
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state  or  territory  or  the  District  of  Colum- 
bia ...  of  any  article  of  food  or  drugs 
which  is  adulterated  or  misbrandcd,  within 
the  meaning  of  this  act,  is  hereby  prohib- 
lS9]ited;  and  any  person  who  shall  *ship 
or  deliver  for  shipment  from  any  state  or 
territory  or  the  District  of  Columbia  to  any 
other  state  or  territory  or  the  District  of 
Columbia  .  .  .  any  such  article  so 
adulterated  or  misbranded  within  the  mean- 
ing of  this  act,  .  .  .  shall  be  guilty  of 
a  misdemeanor,  and  for  such  offense  be 
fined,"  etc.  The  article  of  food  or  drugs, 
the  shipment  or  delivery  for  shipment  in 
interstate  commerce  of  which  is  prohibited 
and  punished,  is  such  as  is  adulterated  or 
misbranded  withim  the  meaning  of  the  aot. 
What  it  is  to  adulterate  or  misbrand  food 
or  drugs  within  the  meaning  of  the  act  re- 
quires a  consideration  of  its  other  provi- 
sions, wherein  such  adulteration  or  mis- 
branding is  defined. 

According  to  the  terms  of  |  7  drugs  are 
"adulterated"  where,  if  they  are  sold  under 
a  name  recognized  in  the  United  States 
Pharmaeopceia,  and  differ  from  the  stand- 
ard of  strength  therein  laid  down,  the  stand- 
ard of  strength,  etc.,  is  not  plainly  stated 
upon  the  bottle,  box,  or  other  container; 
and  food  is  "adulterated"  where  it  contains 
an  added  poisonous  or  other  added  deleteri- 
ous ingredient  which  may  render  it  injuri- 
ous; except  that»  where  directions  are  print- 
ed on  the  covering  or  the  package  for  the 
necessary  removal  of  such  preservative,  the 
provisions  of  the  act  shall  apply  only  when 
the  food  is  ready  for  consumption.  Turn- 
ing to  §  8,  we  find  that  the  term  "misbrand- 
ed," as  used  in  the  statute,  shall  apply  to 
all  drugs  or  articles  of  food,  the  package  or 
label  of  which  shall  bear  any  statement,  de- 
sign, or  device  regarding  such  article,  or  the 
ingredients  or  substances  contained  therein, 
which  is  false  or  misleading  in  any  par- 
ticular, and  to  any  food  or  drug  product 
which  is  falsely  branded  as  to  the  state, 
ete^  in  which  it  was  manufactured;  and 
in  the  case  of  drugs  it  is  provided  that,  if 
the  contents  of  the  package  as  originally 
put  up  shall  have  been  removed  in  whole  or 
in  part,  and  other  contents  placed  in  such 
package,  or,  if  the  package  fail  to  bear  a 
statement  on  the  label  as  required,  the  drugs 
ISO]  *shall  be  deemed  misbranded;  and  as 
to  food,  if  it  shall  be  labeled  or  branded  so 
as  to  deceive  or  mislead  a  purchaser,  or  pur- 
port to  be  a  foreign  product  when  not  so,  or, 
if  the  contents  of  the  package  as  originally 
put  up  shall  have  been  removed  in  whole  or 
fal  part  and  other  contents  placed  in  such 
pMkag«;  or,  if  the  package  fail  to  bear  a 
itatomwit  on  the  label  as  required,  or,  if 
in  package  form  and  the  contents  are  stated 
ia  ttrms  of  weight  or  lasasure,  and  they 
•T  Ii.  ad. 


are  not  plainly  and  correctly  stated  on  ths 
outside  of  the  package;  or,  if  the  packags 
containing  it  or  its  label  contain  any  de- 
sign or  device  regarding  the  ingredients  or 
the  substances  contained  therein  which  are 
false  or  misleading  in  character,  the  food 
shall  be  deemed  misbranded.  That  the  word 
"package,"  or  its  equivalent  expression,  as 
used  by  Congress  in  §§  7  and  8  in  defining 
what  shall  constitute  adulteration  and  what 
shall  constitute  misbranding  within  the 
eneaning  of  the  act,  clearly  refers  to  the 
immediate  container  of  the  article  which 
is  intended  for  consumption  by  the  public, 
there  can  be  no  question.  And  it  is  suffi- 
cient, for  the  decision  of  these  eases,  that 
we  consider  the  extent  of  the  word  "pack- 
age" as  thus  used  only,  and  we  theraforo 
have  no  occasion,  and  do  not  attempt,  to 
decide  what  Congress  included  in  the  terms 
"original  unbroken  package,"  as  used  in 
the  2d  and  10th  sections,  and  "unbroken 
package"  in  the  3d  section.  Within  the 
limitations  of  its  right  to  regulate  inter* 
state  commerce.  Congress  manifestly  is  aim- 
ing at  the  contents  of  the  package  as  H 
shall  reach  the  consumer,  for  whose  pro- 
tection the  act  was  primarily  passed,  and 
it  is  the  branding  upon  the  padcage  which 
contains  the  article  intended  for  consump- 
tion itself  which  is  the  subject-matter  of 
regulation.  Limiting  the  requirements  of 
the  act  as  to  adulteration  and  misbranding 
simply  to  the  outside  wrapping  or  box  con- 
taining the  packages  intended  to  be  pur- 
chased by  the  consumer,  so  that  the  im- 
ported, bj  *  removing  and  destroying!  1  SI 
such  covering,  could  prevent  the  operation 
of  the  law  on  the  imported  article  yet  un- 
sold, would  render  the  act  nugatory  and  its 
provisions  wholly  inadequate  to  accomplish 
the  purposes  for  which  it  was  passed. 

The  object  of  the  statute  is  to  prevant 
the  misuse  of  the  facilities  of  interstate 
commerce  in  conveying  to  and  placing  ba- 
fore  the  consumer  misbranded  and  adulter- 
ated articles  of  medicine  or  food,  and  in 
order  that  its  protection  may  be  afforded 
to  those  who  are  intended  to  receive  its 
benefits,  the  brands  regulated  must  be  upon 
the  packages  intended  to  reach  the  pur- 
chaser. This  is  the  only  practical  or  sen- 
sible construction  of  the  act,  and,  for  the 
reasons  we  have  stated,  we  think  the  re- 
quirements of  the  act  as  so  construed  clear- 
ly within  the  powers  of  Congress  over  the 
facilities  of  interstate  commerce,  and  sueh 
has  been  the  construction  generally  placed 
upon  the  act  by  the  Federal  courts.  Re 
Wilson,  108  Fed.  fiOO;  Nave-McCord  Mer- 
cantile Co.  V.  United  States,  104  C.  C.  A. 
480,  182  Fed.  48;  United  States  v.  Ameri- 
can Druggists'  Syndicate^  lE^  Y%iL.  VSV\ 
Uaitad  EtaUa  ^.  V^  ^B«r^  ^NVmc»>^^^ 
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Fed.  400;  Van  Bremen  v.  United  States, 
113  C.  C.  A.  206,  102  Fed.  004;  United 
States  V.  75  Boxes  of  Alleged  Pepper,  108 
Fed.  034. 

While  these  regulations  are  within  the 
power  of  Congress,  it  by  no  means  follows 
that  the  state  is  not  permitted  to  make 
regulations,  with  a  view  to  the  protection 
of  its  people  against  fraud  or  imposition 
by  impure  food  or  drugs.  This  subject  was 
fully  considered  by  this  court  in  Savage  v. 
Jones,  225  U.  S.  501,  56  L.  ed.  1182,  32  Sup. 
Ct.  Rep.  715,  in  which  the  power  of  the 
state  to  make  regulations  concerning  the 
same  subject-matter,  reasonable  in  their 
terms,  and  not  in  conflict  with  the  acts  of 
Congress,  was  recognized  and  stated,  and 
certain  regulations  of  tlie  state  of  Indiana 
were  held  not  to  be  inconsistent  with  the 
food  and  drusjs  act  of  Congress.  While  this 
is  true,  it  is  equally  well  settled  that  the 
132jstate  *may  not,  under  the  guise  of  ex- 
ercising its  police  power  or  otherwise,  im- 
pose burdens  upon  or  discriminate  against 
interstate  comnirrce,  nor  may  it  enact  legis- 
lation in  conMict  with  the  statutes  of  Con- 
gress passed  for  the  regulation  of  the  sub- 
ject, and  if  it  does,  to  the  extent  that  the 
state  law  interferes  with  or  frustrates 
the  operation  of  the  acts  of  Congress, 
its  provisions  must  yield  to  the  super- 
ior Federal  power  given  to  Congress  by 
the    Constitution.  Texas    &.    P.    R.    Co. 

V.  Abilene  Cotton  Oil  Co.  204  U.  S.  426, 
51  L.  ed.  553,  27  Sup.  Ct.  Rep.  350,  9 
Ann.  Cas.  1075;  Northern  P.  R.  Co.  v. 
Washington,  222  U.  S.  370,  56  L.  ed.  237, 
32  Sup.  Ct.  Rep.  160:  Southern  R.  Co.  v. 
Reid,  222  U.  S.  424,  56  L.  ed.  257,  32  Sup. 
Ct.  Rep.  140;  Second  Employers'  Liability 
Cases  (Mondou  v.  New  York,  X.  II.  &  H.  R. 
Co.)  223  U.  S.  1,  56  L.  ed.  327,  38  L.R.A. 
(N.  S.)  44,  32  Sup.  Ct.  Rep.  160;  Savage  v. 
Jones,  225  U.  S.  533,  66  L.  ed.  1194,  32  Sup. 
Ct.  Rep.  715. 

Having    in    view    the    interpretation    we 
have   given    the   food    an<l    drugs   act,    and 
applying  the  doetrine  just  stated  to  the  in- 
stant  cases,    how    does    the    matter    stand? 
When  delivered  for  shipment  and  when  re- 
ceived   through    the    channels   of    interstate 
commerce,  the  cans  in  question  bore  brands 
"   or   labels   which   were  supposed   to  comply 
with   the  requirements  of  the  act  of  Con- 
gress.     Whether    the    Secretaries    had    the 
power,  under  the  food  and  drugs  act,  to  make 
the   regulation   set   out   above,   is   not   now 
before  us.    It  is  enough  for  the  present  pur- 
pose to  say  that,  so  far  as  this  record  dis- 
closes, it  was  undertaken  in  goo<l  faith  to 
label   the  articles  in   compliance   with   the 
Mc^  of  CongTesfK,  and,  if  they  were  not  so 
labeled,  by  §  2  provision  is  made  for  the 
?n/orcetneni  of  the  act  by  criminal   prose- 


cution, and  by  §  10  by  proceedings  in  reffk 
Whether  the  labels  complied  with  the  Fed- 
eral law  was  not  for  the  state  to  determine. 
This  was  a  matter  provided  for  by  the  act 
of  Congress,  and  to  be  determined  as  there- 
in indicated  by  proper  proceedings  in  the 
Federal  courts. 

The  label  upon  the  unsold  article  is,  in 
the  one  case,  the  evidence  of  the  shipper 
that  he  has  complied  with  the  act  of  Con- 
gress, while  in  the  other,  by  its  misleading 
and  false  character,  it  furnishes  the  proof 
upon  which  the  Federal  *authorities[lSS 
depend  to  reach  and  punish  the  shipper  and 
to  condemn  the  goods.  If  truly  labeled  with- 
in the  meaning  of  the  act,  his  goods  are 
immune  from  seizure  by  Federal  authority; 
if  the  label  is  false  or  misleading  within 
the  terms  of  the  law,  the  goods  may  be  seized 
and  condemned.  In  other  words,  the  label 
is  the  means  of  vindication  or  the  basis  of 
punishment  in  determining  the  character  of 
the  interstate  shipment  dealt  with  by  Con- 
gress. While  in  this  situation,  the  goods 
being  unsold,  as  a  condition  of  their  legiti- 
mate sale  within  the  state,  and  also  of  their 
being  in  the  possession  of  the  importer  for 
the  purpose  of  sale  and  of  being  exposed 
and  offered  for  sale  by  him,  the  Wisconsin 
statute  provides  that  they  shall  bear  the 
label  required  by  the  state  law  and  none 
other  (which  represents  a  saccharin  sub- 
stance, as  do  the  labels  in  these  cases).  In 
others  words,  it  is  essential  to'k  legal  exer- 
cise of  possession  of  and  traflic  in  such  goods 
under  the  state  law  that  labels  which  pre- 
sumably meet  with  the  requirements  of  the 
Federal  law,  and  for  the  determination  of 
the  correctness  of  which  Congress  has  pro- 
vided effectual  means,  shall  be  removed 
from  the  packages  before  the  first  sale  by 
the  importer.  In  this  connection  it  might  be 
noted  that,  as  a  practical  matter,  at  least, 
the  first  time  the  opportunity  of  inspection 
bv  the  Federal  authorities  arises  in  cases 
like  the  present  is  when  the  goods,  after 
having  been  manufactured,  put  up  in  pack- 
age form  and  boxed  in  one  state,  and  hav- 
ing been  transported  in  interstate  commerce, 
arrive  at  their  destination,  are  delivered 
to  the  consignee,  unboxed,  and  placed  by 
him  upon  the  shelves  of  his  store  for  sale. 
Conceding  to  the  state  the  authority  to 
make  regulations  consistent  with  the  Fed- 
eral law  for  the  further  protection  of  its 
citizens  against  impure  and  misbranded  food 
and  drugs,  we  think  to  permit  such  regu- 
lation as  is  embodied  in  this  statute  is  to 
permit  a  state  to  discredit  and  harden 
legitimate  Federal  regulations  of  interstate 
commerce,  to  destroy  rights  arising  out  of 
the  Federal  •statute  which  have  ac-[lS4 
crued  both  to  the  government  and  the  ship- 
per, and  to  \mi^«Ai  \^^  cile^A.  oi  ^^  Federal 
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law  whidi  hu  been  mt'-Wi  mtda  tlia  Con-  be  aiMrted.     Some  of  th«  enaet  tn  vhMi 

atitational  power  of  Cangren  over  the  sub-  tliii   doctrine   has   been   considered   will  b« 

jeeL  found  in   the  margin-t     Ib  the  view,  Imw 

To  require  the  rennoTkl  or  deitmction  be-  ever,  which  we  take  of  tbii  case.  It  ii  on- 
fore  the  good*  are  lold  of  the  evidence  which  necesHary  to  enter  upon  any  extended  eon- 
Cougreia  has  by  the  food  and  drugs  act,  as  sideratEon  of  the  nature  ^nd  scope  of  the 
we  shall  eee,  provided  may  be  examlDed  to  principles  involved  in  determining  what  la 
determine  the  compliance  or  noncompliance  an  original  package.  For,  as  we  have  uid, 
with  the  regulations  of  the  Federal  law,  lb  keeping  within  its  Constitutional  limlta- 
b^ond  the  power  of  the  state.  The  Wis-  (ions  of  authority.  Congress  may  determine 
eonain  act  which  permits  the  sale  of  arti-  for  itself  the  cliaracter  of  the  mean*  neesa- 
cles  subject  to  the  regulations  of  interstate  sary  to  make  its  purpose  effectual  in  pre- 
commerce  only  upon  condition  that  they  con-  venting  the  shipment  in  interstate  eom- 
tain  the  ezcluBivs  labels  required  by  the  merce  of  articles  of  a  harmful  character, 
statute  is  an  act  in  excess  of  its  legitimate  and  to  this  end  may  provide  the  means  of 
power.  inspection,  examination,  and  seizure  neces- 

It  is  insisted,  however,  that,  since  at  the  sary  to  enforce  the  prohibitions  of  the  act, 

time  when  the  state  act  undertook  to  regu-  and  when  §  2  has  been  violated,  the  Federal 

late   the   branding  of  these  goods,   namely,  authority,  in  enforcing  either  J  2  or  S  10, 

when  in  the  possession  of  the  plaintifTs  in  may   follow  the  adulterated  or  misbranded 

error,  and  held  upon  their  shelves  for  sale,  article  at  least  to  the  shelf  of  the  importer. 

the  cans  had  been  removed  from  the  boxes  'Congress,  having  made  adu1terated[lS6 

in   which   they   were   shipped   in   interstate  and  misbranded  articles   contraband   of   io- 

commerce,    they    had    therefore    passed    be-  terstate  commerce,  in  the  manner  we  have 

yond  the  jurisdiction  of  Congress,  and  their  already  pointed  out,  provides  in  |  10  of  the 

regulation    was   exclusively   a  matter   for  act  that  such   articles  may  be  proceeded 

state   legislation.     This   assertion   is   based  against  and  seized  for  conflacation  and  eon- 

upon  the  original-package  doctrine  as  it  is  demnation  while  being  transported  from  one 

tald  to  have  been  laid  down  in  the  fornicr  state,  territory,  district,  or  insular  posiea- 

decisions  in  this  court.    The  term  "original  sion   to   another   for   sale,   or,   having  been 

package"  had  its  origin  in  Brown  v,  Mary-  trsnsported.    remaining   "unloaded,   unsold, 

land,  12  Wheat  41S,  S  L.  ed.  678,  in  which  or  in  original  unbroken  packaga,"  and  the 

this  court  had  to  consider  the  extent  of  the  subsequent  provisions  of  the  sectjon   r^u- 

protection   given  under   Federal   authority  i,te  the  disposition  of  the  articles  seized, 

to  articles  imported  into  this  country  from  -y^  nia^e  the  provisions  of  the  act  effectual. 


abroad  for  sale,  and  it  was  there  held  that 


Congress  has  provided  not  only  for  the  seit- 


''™,t       ,1      ■  .       I.  .   .  ure  of  the  goods  while  being  actually  trans- 

it,!'™. i!l?J"^'^l.  "   ".  1i!!ir''"J!    Port^-J  '">  int^""**  commerce,  but  has  aUo 


the  thing  imported  that  it  hse  become  in-  '^      .,   ,  ,  ,       .  ..  .    . 

6        V     ■     J  t,L  .L  .  provided  for  such  seizure  after  such  trans- 

corporated  and  mixed  up  with  the  mass  of  ^       ..  ......  .  ... 

property   in   the  country,   it   has,   perhaps,  l""^'"''""  a^d  "hLle  the  goods  remain     un- 

lost  its  distinctive  character  as  an  import.  "«'**^'    """"i?-    °'    ""    ""S'^l    unbrolien 

and  has  become  subject  to  the  taxing  power  P'^l^'g"-       The  opportunity  for  inspection 

of  the  state;  but  while  remaining  the  prop-  ™  ">»'«  .""*?  ^'  ""^  inadequaU.    The  nal 

erty  of  the  importer,  in  his  warehou«,  in  opportunity  of  government  inspection  may 
the  original  form  or  package  in  which  it       ^Lej      ,    Hardin,  135  U.  S.  100,  34  L. 

ItK]  'waa  imported,  a  tax  upon  it  is  too  g,).  ]2B,  8  InUrs.  Com.  Rep.  38,  10  Sup.  Ct. 

plainly   a   duty   on   imports   to  escape   the  Rep.  681;   Rhodes  v.  Iowa,  170  U.  8.  412, 

prohibition  in  the  Constitution."  424,  42  L.  ed.  1088,  1065,  18  Sup.  Ct.  Rh>. 

That  doctrine  has  been  many  times  applied  664;    Schollenberger   v.    Pennsylvania,    171 

in  the  decisions  of   this  court   in   defining  U.  8.  1,  19  et  seq.,  43  L.  ed.  49.  68,  18  Sup. 

the  line  of  demarcation  which  shall  separate  ^''  "^Pj^V      j^  /,n=  *o«   o  *'"'a."I  "' 

4L     i>  J      I  >         .u      i  i         lu     ■•        L  S-   498.   44   L.   ed.   1165,   20   Sup.   Ot.   Ren.    . 

the  Federal  from  the  state  authority  where  g;fl7A„stLn  v.  Tennessee.  170  U   S   3«V&    * 

the  sowreign  power  of  the  nation  or  state  l.  ed.  224.  21  Sup.  Ct.  Rep.  132;  American 

is  involved  in  dealing  with  property.     And  steel  A  Wire  Co.  v.  Speed,  192  O.  8.  BOO, 

where  it  has  been  found  necesssrj  to  decide  519,  et  seq.,  48  L.  ed.  638,  546,  24  Hup.  Ct. 

the  boundary  of  Federal  authority,  it  has  Rep.  36S;  Cook  v.  Marshall  County,  ISB  U. 

been  generally  held  that,  where  goods  pre  S,  £61,  49  L.  ed.  471,  2S  Sup.  Ct  Rep.  2SS; 

pared  and  packed  for  shipment  in  interstate  Heynian  v.  Southern  E.  Co.  203  D.  8.  270, 

Commerce    are    transported    in    such    com-  ?"•  ".  ^-  *^-   ^l^J^l'  "   ^up    «.  Rep. 

*.«.    .^A  .i.i:»»«  t«  .h. ; ,_-!  '04.  7  Ann.  Cae.  1130;  Savage  v.  Jones,  22S 

Beree,  and  delivered  to  the  consignee,  and  ^j  g  g^,   ggO.  SB  L.  ed.  IIM,  1189,  82  Sup. 

the  package  by  him  separated  into  its  com  ct  Rep.  716;  Puritv  Extract  &  T<»iiAO».<i. 

ponent  parte,  the  power  of  Federal  regula-  Lynch,  226  U.  3.  \»1,  TOft,  v^w,  Vifc,  ^"i 

tlon  has  ceawed  and  that  of  the  atate  may  8uo.  Ct.  Ken.  U. 
IT  Ik  «A  r  r  , 
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only  AiiM  when,  as  in  the  present  case,  the 
goods  as  packed  have  heen  removed  from 
the  outside  hoz  in  which  they  were  shipped, 
and  remain,  as  the  act  provides,  "xinsold." 
It  is  enough,  by  the  terms  of  the  act,  if  the 
articles  are  unaold,  whether  in  original 
padcages  or  noti*  Bearing  in  mind  the  au- 
thorify  of  Congress  to  make  effectual  regu- 
lations to  keep  impure  or  mlsbranded  arti- 
cles out  of  the  channels  of  interstate  com- 
merce, we  think  the  provisions  of  |  10  are 
clearly  within  its  power.  Indeed  it  seems 
evident  that  they  are  measures  essential  to 
the  accomplishment  of  the  purpose  of  the 
act. 

The  doctrine  of  original  package  had  its 
origin  In  the  opinion  of  Chief  Justice  Mar- 
shall in  Brown  v.  Maryland,  already  re- 
ferred to.  It  was  intended  to  protect  the 
importer  in  the  right  to  sell  the  imported 
goods  which  was  the  real  object  and  pur- 
pose of  importation.  To  determine  the  time 
when  an  article  passes  out  of  interstate  in- 
to state  jurisdiction  for  the  purpose  of  taxa- 
lS7]tion  is  entirely  ^different  from  decid- 
ing when  an  article  which  has  violated 
a  Federal  prohibition  becomes  immune.  The 
doctrine  was  not  intended  to  limit  the  right 
of  Congress,  now  asserted,  to  keep  the  chan- 
nels of  interstate  commerce  free  from  the 
carriage  of  injurious  or  fraudulently  brand- 
ed articles,  and  to  choose  appropriate  means 
to  that  end.  The  l^slative  means  pro- 
vided in  the  Federal  law  for  its  own  en- 
forcement may  not  be  thwarted  by  state 
l^slation  having  a  direct  effect  to  impair 
the  effectual  exercise  of  such  means. 

For  the  reasons  stated,  the  statute  of 
\^sconsin,  in  forbidding  all  labels  other 
than  the  one  it  prescribed,  is  invalid,  and  it 
follows  that  the  judgments  of  the  state  court 
ai&rming  the  convictions  of  the  plaintiffs  in 
error  for  selling  the  articles  in  question 
without  the  exclusive  brand  required  by  the 
state  must  be  reversed,  and  the  cases  are 
remanded  to  the  state  court  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 


HENRT  L.  BOOART,  fTownsend  Lawrence, 
and  Anita  Lawrence,  as  Executors  of 
Walter  B.  Lawrence,  Suing  on  Behalf 
of  Themselves  and  Other  Stockholders, 
etc,  Appts., 

V. 

SOUTHERN   PACIFIC  COMPANY  et  al. 

(See  S.  C.  Reporter's  ed.  137-148.) 

Appeal  —  from  otrcnit  conri  «  jurls- 
dlctloii  below. 

A  decree  of  a  Federal  circuit  court,  in  a 
remored  from  a  state  court  for  diver- 


sity of  citizenshio,  dismissing  the  suit  as 
the  result  of  applying  the  general  rule  as 
to  indispensable  parties,  unaffected  by  U.  8. 
Rev.  Stat.  §  737,  U.  S.  Comp.  Stat.  1901»  p. 
587,  or  equity  rule  47,  where  a  certain  non- 
resident corporation  which  it  found  was 
such  a  party  had  not  been  served,  and  had 
not  appeared  or  waived  service,  does  not 
present  any  question  of  the  jurisdiction  of 
the  court  as  a  Federal  tribunal  which,  iu- 
der  the  act  of  March  3,  1891  (26  Stat  at 
L.  826,  chap.  617,  U.  S.  Comp.  Stat.  1901, 
p.  488),  §  5,  will  sustain  an  appeal  to  tim 
Federal  Supreme  Court. 
[For  other  cases,  see  Appeal  and  Error,  Mk 
914,  In  IMsMtSnp.  Ct  vSL] 

[No.  166.] 

Argued  March  6,  1913.     Decided  April  7» 

1918. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  Distriet 
of  New  York  to  review  a  decree  dismissiof, 
for  want  of  an  indispensable  party,  the  bill 
in  a  suit  which  had  been  removed  te  that 
court  from  a  state  court.  Dismissed. 
See  same  case  below,  180  Fed.  822. 
The  facts  are  stated  In  the  opinion. 

Mr.  H.  Snowden  Marshall  argued  tlie 
cause,  and,  with  Messrs.  James  A.  O'Gor- 
man,  A.  J.  Dittcnhoefer,  and  David  <3er- 
ber  filed  a  brief  for  appellants: 

The  recitals  by  the  oourt  below  that  tlie 
case  was  decided  on  jurisdictional  grounds 
should  be  oontrolling. 

Re  Lehigh  Min.  &  Mfg.  Co.  166  U.  &  822, 
39  L.  ed.  438,  15  Sup.  Ct  Rep.  376;  6eallj 
V.  Bird,  209  U.  S.  481,  62  L.  ed.  899,  28  Sup. 
Ct  Rep.  597. 

As  the  court  below  decided  the  eause  oo 
the  ground  of  jurisdiction,  the  appeal  was 
properly  taken  directly  to  this  court 

Board  of  Trade  v.  Hammond  Elevator  Go. 
198  U.  S.  424,  49  L.  ed.  1111,  26  Sup.  Ct 
Rep.  740;  Shepard  v.  Adams,  168  U.  S.  618, 
42  L.  ed.  602,  18  Sup.  Ct.  Rep.  214;  Kendall 
V.  San  Juan  Silver  Min.  Co.  144  U.  S.  668, 
36  L.  ed.  683,  12  Sup.  (X.  Rep.  779,  17  Mor. 
Min.  Rep.  476;  Nashua  &  L.  R.  Corp.  ▼. 
Boston  &  L.  R.  Corp.  136  U.  S.  366,  84  L. 
ed.  363,  10  Sup.  Ct  Rep.  1004. 

This  court,  in  case  the  certificate  and 
other  parts  of  the  record  are  contradictory, 
can  examine  the  opinion  to  find  out  whether 
the  court  below  dismissed  the  bill  for  laek 
of  jurisdiction. 

Courtney  v.  Pradt,  196  U.  S.  89,  49  L. 
ed.  398,  25  Sup.  Ct.  Rep.  208;  Loeb  ▼.  Oo- 
lumbia  Twp.  179  U.  S.  472,  46  L.  ed.  280, 
21  Sup.  Ct.  Rep.  174. 

Mr.  Arthur  H.  Van  Bmnt  argued  tke 
cause  and  filed  a  brief  for  appelleee  tiie 
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Bovtlieni  Padfle  Oompui7»  th«  Hoution  & 
Tcoua  Central  Sailroad  Compmnj,  and  the 
Oentral  Trust  Compaiij: 

The  question  of  Juriadietion  referred  to 
in  the  act  of  1801  ia  that  of  the  juriadio- 
tion  of  the  diitriet  and  eireuit  courts  aa 
PMeral  courts,  and  not  of  their  general 
Jurisdiction  aa  judicial  tribunals. 

Smith  ▼.  McKay*  161  U.  a  855,  40  L.  ed. 
781,  16  Sup.  Ct.  Rep.  490;  Blythe  ▼.  Hinek- 
kj,  178  U.  S.  501,  48  L.  ed.  783,  10  Sup. 
Ct  Repb  407;  lllinoia  C.  R.  Co.  ▼.  Adama, 
180  U.  S.  28,  84»  45  L.  ed.  410,  412,  21  Sup. 
Ct  Rc^.  251;  Mexican  a  R.  Go.  t.  Eekman, 
187  U.  S.  420,  47  L.  ed.  245,  23  Sup.  Ct 
Rep.  211;  Louisrille  Trust  Co.  ▼.  Knotty 
101  U.  S.  225,  48  L.  ed.  150,  24  Sup.  Ct 
Rep.  110;  Bache  ▼.  Hunt,  103  U.  S.  528, 
48  L.  ed.  774,  24  Sup.  Ct  Rep.  547;  Court* 
ney  v.  Pradt,  106  U.  S.  80,  40  L.  ed.  808, 
25  Sup.  Ct  Rep.  208;  Board  of  Trade  ▼. 
Hammond  Elevator  Co.  108  U.  S.  424,  40 
L.  ed.  1111,  25  Sup.  Ct  Rep.  740;  United 
Statea  ▼.  Larkin,  208  U.  B.  883,  52  L.  ed. 
517,  28  Sup.  Ct  Rep.  417;  Bien  t.  Robin- 
son, 208  U.  S.  428,  52  L.  ed.  556,  28  Sup. 
Ct  Rep.  370;  Scully  ▼.  Bird,  200  U.  S.  481, 
52  L.  ed.  800,  88  Sup.  Ct  Rep.  597;  The 
Jefferson,  215  U.  a  181«  54  L.  ed.  125,  80 
Sup.  Ct  Rep.  64,  17  Ann.  Oaa.  007;  Davis 
V.  aeveland,  a  C.  4  St  L.  R.  Co.  217  U.  S. 
157,  54  L.  ed.  708,  27  L.R.A.(N.S.)  823,  80 
Sup.  Ct  Rep.  468,  18  Ann.  Gas.  007 ;  Fore 
River  Shipbuilding  Co.  v.  Hagg,  210  U.  S. 
175,  55  L.  ed.  163,  81  Sup.  Ct  Rep.  185; 
R.  J.  Darnell  v.  IlUnoia  C.  R.  Co.  225  U.  S. 
248,  56  L.  ed.  1072,  82  Sup.  Ct  Rep.  760. 

Thus  an  appeal  will  lie  to  this  court  un- 
der the  act  of  March  8,  1801,  where  the 
question  to  be  determined  is: 

(a)  Whether  the  requisite  diversity  of 
citizenship  exists. 

Mexican  C.  R.  Co.  v.  Eekman,  187  U.  a 
429,  47  L.  ed.  245,  28  Sup.  Ct  Rep.  211; 
Venner  v.  Great  Northern  R.  Co.  209  U.  S. 
24,  52  L.  ed.  666,  28  Sup.  Ct  Rep.  828. 

(b)  Or  has  been  collusively  obtained. 
Chicago  V.  Mills,  204  U.  S.  821,  51  L.  ed. 

504,  27  Sup.  Ct  Rep.  286. 

(c)  Whether  the  amount  in  controversy 
exceeds  $2,000. 

Building  &  L.  Asso.  v.  Price,  169  U.  S. 
45,  42  L.  ed.  655,  18  Sup.  Ct  Rep.  251; 
Wetmore  v.  Rymer,  169  U.  S.  115,  42  L. 
ed.  682,  18  Sup.  Ct  Rep.  293;  Smithers  v. 
Smith,  204  U.  S.  632,  51  L.  ed.  656,  27  Sup. 
Ct  Rep.  297. 

(d)  Or  whether  the  subject-matter  of  the 


action  ia  within  the  jurisdiction  of  the  Fed- 
eral court 

QUea  ▼.  Harria,  189  U.  a  475,  47  U  ad. 
909,  28  Sup.  Ot  Rep.  639;  Venner  ▼.  Great 
Northern  R.  Co.  209  U.  S.  24,  52  L.  ed.  666, 
28  Sup.  Ct  Rep.  828. 

(e)  Whether  the  suit  ia  brought  in  the 
proper  Federal  district 

Davidson  Bros.  Marble  Co.  t.  United 
Statea,  218  U.  a  10,  58  L.  ed.  675,  29  Sup. 
Ot  Rep.  324;  United  States  ▼.  Congress 
Constr.  Co.  222  U.  a  109,  56  L.  ed.  168,  38 
Sup.  Ct  Rep.  44. 

(f )  Whe&er  the  court  ever  acquired  Ju- 
risdiction by  the  valid  aervice  of  process. 

Shepard  v.  Adams,  168  U.  a  618,  42  L. 
ed.  602,  18  Sup.  Ct  Rep.  214;  RemiAgton 
V.  Central  P.  R.  Co.  198  U.  a  95,  49  L.  ed. 
959,  25  Sup.  Ct  Rep.  577 1  Board  of  Trade 
V.  Hammond  Elevator  Go.  108  U.  a  424, 
49  L.  ed.  1111,  25  Sup.  Ct  Rep.  740;  Ken- 
dall V.  American  Automatic  Loom  Co.  198 
U.  a  477,  49  L.  ed.  1133,  25  Sup.  Ct  Rep. 
768;  Mechanical  Appliance  Co.  v.  Castle- 
man,  215  U.  a  437,  54  L.  ed.  272,  80  Sup. 
Ct  Rep.  125;  Davia  ▼.  Cleveland,  0.  C  4 
St  L.  R.  Co.  217  U.  S.  157,  54  L.  ed.  708, 
27  LJtJL.(NJ3.)  828,  80  Sup.  Ct  Rep.  468, 
18  Ann.  Caa.  007;  Hemdon-Carter  Co.  ▼• 
Jamea  N.  Norria,  Son  &  Ok  224  U.  a  406^ 
56  L.  ed.  857,  82  Sup.  Ct  Rep.  550;  Chaaa 
V.  Wetdar,  225  U.  a  79,  56  L.  ed.  990,  88 
Sup.  Ct.  Repw  669. 

(g)  Or  by  proper  proceedings  upon  f^ 
moval  from  the  atate  oourt 

Powers  ▼.  CSiesapeake  4  O.  R.  Co.  160  U. 
S.  92,  42  L.  ed.  678,  18  Sup.  Ct  Rep.  264. 

But  where  the  necessary  elementa  of  Fed- 
eral jurisdiction  exist  the  Juriadietion  of 
the  court  attachea,  and  an  exerdae  of  that 
jurisdiction,  aa  by  a  dismissal  of  the  bill, 
does  not  involve  any  queation  of  Federal 
jurisdiction  which  can  be  reviewed  by  this 
court  under  the  act  of  March  8,  1801. 

Smith  V.  McKay,  161  U.  S.  855,  40  L.  ed. 
731,  16  Sup.  Ct  Rep.  490;  Blythe  ▼.  Hinek- 
ley,  173  U.  S.  501,  43  L.  ed.  788,  19  Sup. 
Ct  Rep.  497;  Illinois  C.  R.  Co.  v.  Adams, 
180  U.  a  28,  34,  45  L.  ed.  410,  412,  21  Sup. 
Ct  Rep.  251 ;  First  Nat  Bank  v.  Klug,  186 
U.  a  202,  46  L.  ed.  1127,  22  Sup.  Ct  Rep. 
899;  LouisvUle  Trust  Ca  v.  KnoU,  191  U. 
S.  225,  48  L.  ed.  159,  24  Sup.  Ot  Rep.  119; 
Bache  v.  Hunt,  193  U.  a  528,  48  L.  ed.  774, 
24  Sup.  Ct  Rep.  547;  Schweer  v.  Brovm, 
195  U.  a  171,  49  L.  ed.  144,  25  Sup.  Ot 
Rep.  15;  Courtney  v.  Pradt,  196  U.  S.  89, 
49  Ll  ed.  398,  25  Sup.  Ct  Rep.  208;  Lucfais 


as  parties  appellants  herein,  on  April   1, 
1012. 

NoTB. — On  direct  review  in  Federal  Su- 
wnmt  Court  of  judgments  of  district  or  eir- 
•f  Ii.  04. 


cuit  courts — see  notes  to  Gwin  v.  United 
States,  46  Ll  ed.  U.  S.  741;  B.  Altman  4  Oo. 
V.  United  States,  56  L.  ed.  U.  a  894;  and 
Paducah  v.  Eaat  Tennessea  Tt2kKt?fiu  ^>^«^S!^ 

C.  C.  A.  811, 
48  ^^'^ 
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r.  Okwtbon-ColemMi  Co.  IH  U.  8.  149,  49  L.  ed.  B90,  S8  Sup.  Ct  B«p.  SST;  Courtney 

L.  «d.  426,  26   Sup.   Ct   Rep.  214;   United  t.  Pradt,  1B8  U.  S.  SB,  4B  L.  ed.  3B8,  25  Sup. 

SUte*  T.  Larkin,  208  U.  8.  333,  52  L.  ed.  Ct  Rep.  20S;   Illmoii  C.  R.  Co.  v.  AdanM, 

GIT,  2B  Sup.  Ct.  Rep.  417;  Bleu  t.  Robtiuot),  180  U.  S.  28,  38,  46  L.  ed.  410,  413,  21  Sup. 

206  U.  S.  423,  52  L.  ed.  S68,  !B  Sup.  Ct.  Ct.  Bep.  251;  First  Nat.  Bank  v.  Klug,  18C 

Hep.   378;    Scully   v.   Bird,   209  U.  S.   481,  U.  S.  202,  40  L.  ed.  1127,  22  Sup.  Ct  Rep. 

4BE,  62  L.  ed.  SOS,  001,  2B  Sup.  Ct  Rep.  BOB;  Bache  t.  Hunt,  1S3  II.  S.  S23,  48  L.  ed. 

507;   Kaniaa   City  NorthweBtcm  R.   Co.   v.  774,  24  Sup.  Ct  B?p.547;  Schwcer  v.  Brown, 

Zimmerman,  210  U.  S.  33S,  52  L.  ed.  1084,  196  U.  S.   171,  49  L.  ed.   144,  25  Sup.  Ct 

28   Gup.   Ct.   Rep.    730;    Ford   Rirer   Ship-  Bep.   IS;    Luciui   v.   Cawthoa  Colemkn   Co. 

buiUiog  Co.  y.  Hagg,  219  U.  S.  176,  S6  L.  IBS  U.  S.  149,  49  L.  ed.  425.  25  Sup.  Ct 

ed.  183,  31  Sup.  Ct  Rep.  185;  United  SUtei  Bep.  214;  Bien  t.  Robinion,  208  U.  8.  423, 

T.  CongreM  Constr.  Co.  222  U.  S.  199,  201,  52  L.  ed.  556,  2B  Sup.  Ct  Rfp.  37B;  Kaniu 

SB  L.  ed.  1B3,  164,  32  Sup.  Ct.  Rep.  44.  City  Korthwestem   R.   Co.   v.  Zimmerman, 

This  court  ia   not  concluded  by  the  cer-  210  U.  S.  33S,  52  L.  ed.  1084,  28  Sup.  Ct 

tiflcate  of  the  court  below,  but  will  diamias  Bep.  730. 

the  appeal  if  it  appears  that  the  queetiou  Mr.  Tompkina  McIUaine  filed  a  brief  (o» 

of  the  jurisdiction  of  the  court  below  as  «  appellee  the  Metropolitan  Trust  Company 

Federal  court  ii  not  in  issue.  It  jg  (,nly  when  the  juriadiction  of  a  circuil 

C.   H.    Nlchola   Lumber   Co.    v.    Pranson,  „  district  court  as  a  Federal  tribunal  ia  ia. 

203  U.  8.  278,  61  L.  ed.  181,  27  Sup.  Ct  Bep.  ijg„,  ^^^^l  ^„  appeal  may  be  taken  directly 

102;  B.  J.  Darnell  v.  Illinois  C.  B.  Ca  226  to  this  court 

U.  8.  843,  6«  L.  ed.  1072,  38  Sup.  Ct  Bep.  Board  of  Trade  v.  Hammond  Elevator  C» 

7W.  IBS  U.  8.  424,  49  L.  ed.   1111,  2S  Sup.  Ct 

There  ia  no  question  but  that  the  neces-  jtep.  740;   Fore  Biver  Shipbuilding  Co.  ». 

aary  elements  of  Federal  jurisdiction  eiiit  Hi^,  219  U,  S.  176,  178,  179,  56  L.  ed.  163, 

In  the  present  ease  184,  166,  31  Sup.  Ct  Rep.  J8S;  Louia»iIle 

(a)  Diversity  of  citirenahip.  Trust  Co.  t.  Knott  19'  U.  S.  226,  48  L.  ed. 
Sogers  V.  Penobscot  Min.  Co.  83  C.  C.  A.  159^   24    Sup.    Ct    Hep.   IIB;    Courtney    t. 

J80,  164  Fed.  606;   Barney  v.  Latham,  103  Pradt,  108  U.  8.  80,  49  L.  ed.  388.  26  Sup. 

U.  8.  206,   26   L.   ed.   614;   Thayer  v.   Life  ct  Rep.  208. 

Asso.  of  America,  112  U.  S.  717,  2B  L.  ed.  xhe  only  issue  before  or  decided  by  tha 

864,  5  Sup.  Ct  Rep.  365;  Wilson  r.  Otmga  circuit  court  was  whether  or  not  the  r»il- 

Twp.  161  U.  S.  66,  38  L.  ed.  70,  14  Sup.  Ct  „,y  company  was  an    indispensable   parlj.. 

Bep.  269;   Frye  t.  Bank  of  Illinois,  11  Ul.  j^,,  „„  ^  question  of  general  law,  appliet' 

372;  Jerome  v.  McC^jter,  94  U.  8.  734,  24  bj,  to  any  court  of  equi^,  and  not  peculiai 

L.  ed.  136;  Williams  v.  United  State*,  138  to  a  Federal  court  as  such,  nor  involving  My 

U.  a  616,  34  L.  ed.  1028,  11  Sup.  Ct  Bep.  j^ue  as  to  the  juriadiction  of  the  court    It 

467 ;   Lake  Street   Eler.   B.   Co.   v.  Ziegler,  „„  not  »  question  of  whether  the  circuit 

39  C.  C.  A.  431,  99  Fed.  120;  Story,  Eq.  PI.  court  had  jurisdiction;  it  wai  a  queation  0* 

10th  ed.  SS  230,  231.  how  it  should  exercise  the  jurisdiction  that 

(b)  Subject-matter      and      jurisdictional  it  had. 

UBOUut  Shields  v.  Barrow,  17  How.  130,  141,  U 

(c)  Service  of  process  upon  defendanU.  l.  ed.  158,  161;  Benner  v.  Great  Northern 
Oole  Silver  Min.  Co.  v.  Virginia  &  Gold  r,  c^,  jqO  U.  S.  24,  62  L.  ed.  668.  28  Sup. 

Sill  Water  Co.  1   8awy.  470,  Fed.  Cas.  No.  ct.  Rep.  328;  Scully  v.  Bird,  209  U.  S.  481, 

2,SBB,  7  Mot.  Min.  Bep.  603.  52  L.  ed.  SOB,  28  Sup.  Ct  Rep.  597. 

There   is  no  question   but   that  the  ease  ,,„,.,„„        ,         ,       „ 

was  properly  removed  from  the  sUU  court.  Mr.    Frederick    Geller    for    the    Farmer. 

Power.  T.  Chesapeake  1  O.  R.  Co.  189  U.  ^*^  *  Trust  Company, 
a  D2,  42  L.  ed.  673,  IB  Sup.  Ct  Rep.  264; 

Courtney  v.  Pradt,  198  U.  S.  89,  92,  40  L.  Mr.   Justice   Day    delivered    the   opinion 

•d.  3B8,  399,  25  Sup.  Ct  Hep.  208.  of  the  court: 

The  dismissal  of  the  bill  constituted   an  Thia  is  a  direct  appeal  from  a  decree  of 

exercise  of  jurisdiction  on  the  part  of  the  the    United    State*    circuit    court    for    tha 

circuit  court.  eaatem    district    of    New    York    upon    the 

R.  J.  Darnell  v.  Illinois  C.  R.  Co.  226  U.  S.  ground  that  the  juriadiction  of  the  circuit 

243,  68  L.  ed.  1072.  32  Sup.  Ct  Rep.  760;  court  ia  in   issue  under  S  6  of  the  circuit 

ftulth  T.  McKay,  161  U.  8.  356,  40  L.  ed.  court  of  appeaU  act    (28  Stat,   at  L.  826, 

731,  18  Sup.  Ct.  Hep.  490;  Blythe  v.  Hinok-  chap.  617,  U.  8.  Comp.  SUt  1001,  p.  488), 

J^,  179  U.  S.  601,  43  L.  ed.  783,  IB  Sup.  Ct  and  a  certificate  to  that  effect  baa  been  aent 

Jtep.    407;  Loaurille  Trust  Ca  v.  Knott,  to  this  court 

Jfil  U,  B.  2Se,  4S  L.  td.  1S».  U  Sap.  Ct  Th«  autt  w«a  originally  brought  In  te 

^V-  lift  Saolfy  r.  atri,  tn  V.  B.  481,  U  Mnr  'YoA  mnnma  «imi\  \w  Vite  vniAi  «( 
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QaeenB  by  Walter  B.  Lawrence,  who  baa 
■inoe  died,  and  for  whom  the  appellants 
have  been  substituted,  against  the  Southern 
Pacific  Company,  Frederick  P.  Olcott,  Cen- 
tral Trust  Company  of  New  York,  Farm- 


could  not  be  brought  in  by  procets,  ani 
without  iti  presence  no  decree  could  be  ren- 
dered in  the  case,  and  therefore  prayed  that 
the  bill  be  dismissed.  Special  pleaa  were 
filed  by  the  Central  Trust  Company  of  New 
trs*  Loan  &  Trust  Company,  Metropolitan  York,  the  Farmers'  Loan  k  Trust  Corn- 
Trust  Company  of  the  City  of  New  York,  pany,  and  the  Metropolitan  Trust  Company 
the  Houston  k  Texas  Central  Railroad  of  the  City  of  New  York. 
Company  ( which  we  will  call  the  "rail-  Thereafter  another  motion  to  remand  was 
road  company"),  and  the  Houston  k  Texas  made.  This  motion  was  based  upon  the 
Central  Railway  Company  (which  we  will  ground  that  the  circuit  court  could  not 
eall  the  "railway  company").  Upon  the  pe-  get  jurisdiction  over  the  railway  company, 
142]tition  of  the  *  Southern  Pacific  Com-  but  that  the  state  court  from  which  it  was 
pany,  Olcott,  and  the  railroad  company,  the  removed  could  acquire  jurisdiction  Offer 
case  was  removed  to  the  United  States  circuit  all  the  parties.  This  motion  was  also  ds- 
eourt.     Lawrence  alleged  in  his  complaint  nied  by  the  court. 

that  he  was  a  stockholder  of  the  railway  The  pleas  to  the  jurisdiction  were  heard 
company,  of  which  the  Southern  Pacific  upon  an  agreed  statement  of  facts,  from 
Company  owned  a  majority  of  the  stock;  which  it  appears  that  the  railway  company 
that  the  railway  company  became  involved  was  incorporated  under  a  special  act  of 
in  various  foreclosure  suits,  to  which  it  the  state  of  Texas,  which  contained  no  limi- 
set  up  certain  defenses  claimed  by  Law-  tation  upon  its  corporate  existence,  and 
rence  to  be  valid  and  sufficient;  that  the  prior  to  1885  had  operated  certain  railroads 
Southern  Pacific  Company  entered  into  a  in  Texas;  that  the  railway  company's  prop- 
eertain  reorganization  agreement,  whereby,  erty  was  sold  under  the  foreclosure  decree 
in  oonsideration  of  the  withdrawal  of  the  for  $7,000,000  less  than  the  amount  de- 
defenses,  which  was  procured  by  the  South-  creed  to  be  due,  and  that  the  deficit  was 
em  Pacific  Company,  the  mortgages  were  unpaid  and  uncollectible;  that  the  reorgaa- 
forecloeed  and  all  the  property  of  the  rail-  ization  had  been  accomplished;  that  since 
way  company  bought  in  by  defendant  01-  the  foreclosure  sale  the  railway  company 
eott,  who  transferred  the  lines  of  railroad,  has  owned  no  property  and  has  had  no 
rolling  stock,  etc.,  to  the  defendant  railroad  place  of  business  in  the  state  of  New  York; 
eompany,  organized  pursuant  to  the  agree-  that  no  meeting  of  the  stockholders  or  di- 
ment;  that  new  bonds  were  issued  by  the  rectors  has  been  held  since  1890,  and  that 
railroad  company  to  retire  the  old  bonds,  while  there  are  three  surviving  directors, 
and  the  lands  of  the  railway  company,  pur-  none  of  them  visit  the  state  of  New  York 
chased  by  Olcott,  were  conveyed  to  the  upon  the  company's  business.  The  circuit 
three  trust  companies  under  the  new  mort-  court  held  that  the  railway  company  was 
gages,  defendants  herein,  as  further  seen-  *"  indispensable  party  to  the  suit,  and, 
rity  for  the  bonds ;  and  that  under  the  plan  "°1«**  >*  ^^^^  ^  "crved  with  process  with- 
the  Southern  Pacific  was  given  more  favor-  ^'^  ^^®  ^*y»  ^^®™  ^^^  ^**«  ^^  entering  tha 
able  terms  than  the  minority  stockholders  ®'"^«''  •  ^^^^  ^^^^^  ^^^^^^  ^  entered  dis- 
in  the  matter  of  receiving  the  benefits  of  °*»"»n«  *^>e  ^^^^  ^^»ch  was  thereafter  done, 
the  reorganization  agreement,  and  that  con-  •The  circuit  court  made  a  oerUficate[144 
sequently  all  the  stock  of  the  railroad  com-  I'P^"^.'^^''^,  ^.^^"^^  *^,?  ^*  ^^^^  ^°***"'- 
pany  was  taken  over  by  the  Southern  Pa-  '""fn    ^^tIIk'^^J^  ^T  T'     ^  k  ^  *     ; 

cific  Company.     Lawrence  prayed  that  the  .."V  ^^^"'  ^^'^'^l*  T"^  ^  ^""^ 

a    Au        T»     a    r^  ?j         jx  diction    to    proceed    with    the    cause,    and 

Southern  Pacific  Company  be  decreed  true-  ^^ether  the  circuit  court  had  jurisdiction 

tee  of  all  benefiU  received  under  the  plan,  ^j  ^^e  cause  of  action. 
and  for  an  accounting,  and  prayed  that  the       «2.  Whether  the  Houston  k  Texas  Cen- 

trust  companies  convey  the  surplus  arising  tral  Railway  Company  was  an  indispensa- 

from  the  sale  of  land,  after  the  bonds  have  bie  party  to  the  action, 
been   liquidated,   to   the  railway  company,       "3.  Whether,  if  the  Houston  k  Texas  Cen- 

and  for  certain  other  relief.  tral   Railway   Company   was   an   indispen- 

After  the  removal  of  the  case  to  the  cir-  sable  party  to  the  action,  and  would  not 

euit  court,  a  motion  was  made  to  remand  to  appear   therein,   and   could  not  be  served 

the  state  court,  which  was  overruled.    There-  with  process  within  the  jurisdiction  of  the 

after  the  defendants  the  Southern  Pacific  court,  the  court  thereby   lost  jurisdiction 

Company,  Olcott,  and  the  railroad  company  of  the  cause  of  action  so  that  it  should  dis- 

14S]filed  *a  plea  in  which  it  was  set  up  that  miss  the  bill. 

the  railway  company  was  a  necessary  and  in-        "4.  Whether,  if  the  Houston  k  Texas  Cen- 

dispensable  party  to  the  suit;  that  it  was  tral  Railway  Company  was  an  indispensable 

beyond  the  jurisdiction  of  the  court,  and  party,   and  would  VAt  %:('^«sx^  vb&.  tnoX^ 
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not  bt  Mnred  with  prooeu  within  the  ju- 
riadietioB  of  thii  court,  the  cauee  ehould 
have  been  remanded  to  the  state  court, 
from  whence  it  was  remoyed." 

Appeals  may  be  taken  directly  to  this 
eoiirt  from  the  circuit  court  under  §  6  of 
the  circuit  court  of  appeals  act  in  any  ease 
in  which  the  jurisdiction  of  the  circuit 
court  is  in  issue,  and  it  is  provided  that  in 
such  eases  the  question  of  jurisdiction  alone 
shall  be  certified  to  this  court  for  decision. 
The  question  intended  to  be  thus  brought 
to  this  court  by  direct  appeal  is  well  set- 
tled to  be  the  jurisdiction  of  the  court 
as  a  Federal  Court  Questions  of  gen- 
eral jurisdiction,  applicable  as  well  to 
to  state  as  Federal  tribunals,  are  not  in- 
eluded  in  sueh  review.  Louisville  Trust  Co. 
V.  Knott,  191  U.  &  226,  48  L.  ed.  159,  24 
Sup.  Ct  Rep.  119;  Courtney  v.  Pradt,  196 
U.  6.  89,  49  L.  ed.  398,  25  Sup.  Ct.  Rep. 
208;  Fore  River  Shipbuilding  Co.  v.  Hagg, 
210  U.  S.  175,  55  L.  ed.  163,  31  Sup.  Ct 
Rep.  185. 

The  question  cannot  be  brought  into  the 
reeord  by  certificate  if  not  really  presented, 
and  whether  so  presented  this  court  will 
determine  for  itself.  R.  J.  Darnell  v.  Illi- 
nois a  R.  Co.  225  U.  S.  243,  56  L.  ed.  1072, 
82  Sup.  Ct  Rep.  760. 

The  question  to  be  decided  is  whether  the 
145]case  was  dismissed  Mor  the  want  of  ju- 
risdiction in  the  circuit  court  as  a  Federal 
court;  for  If  it  be  found  that  the  case  was 
dismissed  because  of  the  decision  of  a  ques- 
tion not  peculiar  to  the  Federal  jurisdic- 
tion, and  involving  only  a  general  question 
of  procedure  in  equity,  this  court  need  not 
consider  it  From  what  has  been  stated  it 
is  apparent  that  tbe  case  was  duly  removed 
because  of  diverse  citizenship,  and  what 
was  done  afterwards  was  in  pursuance  of 
the  jurisdiction  thus  aoquired.  The  defend- 
ants, the  Southern  Pacific  Company,  01- 
oott,  and  the  railroad  company,  by  plea 
claimed  that  the  cause  should  not  proceed 
because  the  railway  company  was  an  indis- 
pensable party  to  the  suit  This,  it  is  con- 
tended, presented  a  question  of  the  juris- 
diction of  the  court  as  a  Federal  court, 
and  the  dismissal  of  the  suit  was  the  de- 
nial of  such  jurisdiction. 

Section  787  of  the  Revised  Statutes  (U. 
S.  Comp.   Stat  1901,  p.  587)   provides: 

"When  there  are  several  defendants  in 
any  suit  at  law  or  in  equity,  and  one  or 
more  of  them  are  neither  inhabitants  of 
nor  found  within  the  district  in  which  the 
suit  is  brought,  and  do  not  voluntarily  ap- 
pear, the  court  may  entertain  jurisdiction, 
and  proceed  to  the  trial  and  adjudication 
of  the  suit  between  the  parties  who  are 
properlj  befon  it;  but  the  judgment  or 
decree  rendered  tbenln  ataU  not  eondude 


or  prejudice  other  parties  not  regolarllj 
served  with  process  nor  voluntarily  appear* 
ing  to  answer;  and  nonjoinder  of  parties 
who  are  not  inhabitants  of  nor  found  within 
the  district,  as  aforesaid,  shall  not  consti- 
tute matter  of  abatement  or  objection  to  the 
suit- 
Equity  rule  47  is  to  the  same  effect 
'*hk  all  cases  where  it  shall  appear  to  the 
court  that  persons  who  might  otherwise 
be  deemed  necessary  or  proper  parties  to 
the  suit  cannot  be  made  parties  by  reason 
of  their  being  out  of  the  jurisdiction  of 
the  court,  or  incapable  otherwise  of  being 
made  parties,  or  because  their  joinder 
would  oust  the  jurisdiction  of  the  court 
as  to  the  ^parties  before  the  court,  the[140 
court  may,  in  their  discretion,  proceed  In 
the  cause  without  making  such  persons 
parties;  and  in  such  cases  the  decree  shall 
be  without  prejudice  to  the  rights  of  the 
absent  parties." 

While  the  statute  and  rule  just  quoted, 
to  the  extent  to  which  they  go,  are,  of 
course,  controlling,  neither  the  rule  nor  the 
statute  undertakes  to  define  what  is  an  in« 
dispensable  party,  but  each  merely  under- 
takes to  formulate  principles  already  con- 
trolling in  courts  of  equity,  and  applicable 
as  well  to  other  courts  as  to  those  of 
Federal  origin.  The  statute  was  originaUj 
passed  in  1839  (6  Stat,  at  L.  321,  chap.  86, 
U.  &  Comp.  Stat  1901,  p.  587),  and  role 
47  of  equity  practice  as  adopted  by  this 
court,  is  only  a  declaration  of  the  effect 
of  the  act  of  Congress.  The  statute  and 
rule  came  before  this  court  in  Shields  t. 
Barrow,  17  How.  130,  15  L.  ed.  158,  and, 
speaking  of  them,  Mr.  Justice  Curtis,  de- 
livering the  opinion  of  the  court,  said 
(p.  141) : 

The  act  says  it  shall  be  lawful  for  the 
court  to  entertain  jurisdiction;  but,  as  la 
observed  by  this  court  in  Mallow  v.  Hindis 
12  Wheat  198,  6  L.  ed.  600,  when  speak- 
ing of  a  case  where  an  indispensable  partgr 
was  not  before  the  court,  'we  do  not  pat 
this  case  upon  the  ground  of  jurisdiction, 
but  upon  a  much  broader  ground,  which 
must  equally  apply  to  all  courts  of  equity, 
whatever  may  be  their  structure  as  to  juris- 
diction; we  put  it  on  the  ground  that  no 
court  can  adjudicate  directly  upon  a  per- 
son's right,  without  the  party  being  either 
actually  or  constructively  before  the  court* 
"So  that,  while  this  act  removed  anj 
difficulty  as  to  jurisdiction,  between  compe- 
tent parties,  regularly  served  with  prooeaa, 
it  does  not  attempt  to  displace  that  princi- 
ple of  jurisprudence  on  which  the  court 
rested  the  case  last  mentioned.  And  tiM 
47th  rule  is  only  a  declaration,  for  the 
government  of  practitioners  and  courts,  el 
the  eifeet  of  this  aet  of  Congress,  and  of 
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the  previotu  dedBiom  of  the  court,  on  the 
subject  of  that  rule.  Hagan  y.  Walker,  14 
147]  'How.  36,  14  L.  ed.  315.  It  remams 
true,  notwithatanding  the  act  of  Ck>ngre8s 
and  the  47th  rule,  that  the  circuit  court  can 
make  no  decree  affecting  tha  rights  of  an 
absent  person,  and  can  make  no  decree  be- 
tween the  parties  before  it,  which  so  far 
iuTolves  or  depends  upon  the  rights  of  an 
absent  person,  that  complete  and  final  jus- 
tice cannot  be  done  between  the  parties  to 
the  suit  without  affecting  those  rights.  To 
use  the  language  of  this  court  in  Elmen- 
dorf  ▼.  Taylor,  10  Wheat.  167,  6  L.  ed. 
294:  If  the  case  maj  be  completely  de- 
cided as  between  the  litigant  parties,  the 
circumstance  that  an  interest  exists  in 
some  other  person,  whom  the  process  of  the 
court  cannot  reach, — as  if  sudi  party  be  a 
resident  of  another  state, — ought  not  to 
prevent  a  decree  upon  its  merits.'  But  if 
the  case  cannot  be  thus  completely  decid- 
ed, the  court  should  make  no  decree." 

In  other  words,  it  was  declared  by  this 
court  that  the  rule  as  to  indispensable 
parties,  without  which  the  court  could  not 
proceed  to  a  decree,  is  equally  applicable 
to  all  courts  of  equity,  whatever  may  be 
their  structure  as  to  jurisdiction,  and  rests 
upon  the  broad  principle  that  no  court 
can  adjudicate  directly  upon  a  person's 
rights  unless  such  person  is  actually  or  con- 
structively before  the  court. 

What  the  court  really  did  in  the  present 
case  was,  first,  to  entertain  jurisdiction  of 
the  suit  upon  the  removal;  and  then,  ap- 
plying the  general  principle  that  a  suit 
cannot  be  proceeded  with  in  the  absence 
of  an  indispensable  party,  to  dismiss  it  be- 
cause the  railway  company  was  an  indis- 
pensable party  to  the  present  suit,  and 
had  not  been  served,  and  had  not  appeared 
or  waived  service,  as  would  have  been  the 
requirement  in  any  court  of  equity  reaching 
the  same  conclusion. 

Nor  does  the  decision  embodied  in  the 
fourth  paragraph  of  the  certificate  and 
shown  in  the  decision  of  the  court  make  a 
question  of  jurisdiction  of  the  court  as  a 
Federal  court  As  therein  embraced  the 
decision  was  that  the  cause  should  be 
dismissed  for  want  of  jurisdiction,  and  not 
148]*that  it  should  be  remanded  to  the 
state  court.  This  decision  was  to  the  effect 
that  the  court,  having  reached  the  con- 
clusion, in  the  exercise  of  jurisdiction,  that 
an  indispensable  party  was  not  upon  the 
record,  ordered  a  dismissal  of  the  action. 
This  did  not  involve  a  decision  of  the  ju- 
risdiction of  the  court  as  a  Federal  tribu- 
nal. 

We  therefore  are  of  the  opinion  that  in 
■o  aspect  in  which  the  jurisdictional  ques- 
tion was  presented  to  this  court  if  it  ra- 
3^  L.  ed. 


viewable  by  a  direct  appeal  to  this  court 
from  the  circuit  court.  The  present  ap- 
peal is  therefore  dismissed. 


MANLET  ETTOR  and  Mary  T.  Btlor,  PIffa. 

in  Ett^ 

T. 

CITY  OF  TAOOMA  and  Ohieago,  Ifllwau- 
kee,  &  St  Paul  Railway  Company.  (No. 
68.) 


EDWIN   HOWARD   and    Emma   Howard^ 

Plffs.  in  Err., 

T. 

CITY  OF  TACOMA  and  Chicago,  Milwau- 
kee, &  St  Paul  Railway  Company.  (Na 
69.) 

(See  8.  0.  Reporter's  ed.  148-158.) 

ConstitnUonal  law  —  Tested  rightm  •* 
oompensation  for  ntinnioipal  injarj 
to  property. 

The  right  of  abutting  owners  to  compen- 
sation for  consequential  damages  ariaing 
from  an  original  street  grading  under  mu- 
nicipal direction,  given  by  Wash.  Laws  1893, 
p.  189,  and  Laws  1907,  p.  316,  which  are 
the  sole  lep^islative  authority  for  tlie  mu- 
nicipal action,  is  a  vested  proper^  right 
protected  by  U.  8.  Const,  14th  Amend., 
from  destruction  by  a  repeal  of  the  com- 
pensatory provision  after  the  damage  is 
done. 

[For  other  cases,  see  Constltntlonal  Law*  IT. 
e.  In  Digest  8np.  Ct  1908.] 

[Nos.  68  and  68.] 

Argued  December  6,  1912.     Decided  April 

7,  1913. 

TWO  WRITS  OF  ERROR  to  the  Supreme 
Court  of  the  State  of  Washington  to  re- 
view judgments  which  affirmed  judgments 
of  the  Superior  Court  of  Pierce  County,  in 
that  state,  directing  verdicts  in  favor  of  a 
municipality  in  actions  to  recover  damages 
for  injuries  to  abutting  property  from  an 
original  street  grading  done  under  munici- 
pal authority.  Reversed  and  remanded  for 
further  proceedings. 

See  same  case  below.  No.  68,  67  Wash. 
50,  106  Pac.  478,  107  Pac.  1061;  No.  60, 
57  Wash.  698,  106  Pac.  481,  107  Pae.  1064. 

The  facts  are  stated  in  the  opinion. 

Mr.  Stanton  Warbnrton  argued  the 
cause,  and,  with  Messrs.  John  M.  Boyle,  !• 
B.  Brockway,  and  C.  M.  Boyle,  filed  a  brief 
for  plaintiffs  in  error: 

Whenever  rights  growing  out  of  a  state 

Note. — On  dama|^  to  abutting  owner  \fj 
first  grading  and  improvement  of  street^^ 
see  note  to  Hlekmaaa  ^«  '^EjKaaaa  ^Ste)%  ^^ 
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statute  are  alleged  to  be  within  the  pro- 
tection  of  the  Federal  Constitution,  and  to 
have  been  defeated  by  subsequent  state  ac- 
tion, the  Supreme  Court  of  the  United 
States  will  determine  for  itself,  and  inde- 
pendently of  the  ruling  of  the  state  court, 
as  to  the  nature  of  such  rights  conferred  by 
the  original  statute,  and  as  to  whether  or 
not  such  rights  are  in  fact  within  the  Fed- 
eral Constitution. 

Jefferson  Branch  Bank  y.  Skelly,  1  Black. 
431,  17  L.  ed.  173;  Bridge  Proprs.  v.  Hobo- 
ken  Land  &  Improv.  Co.  1  Wall.  116,  17  L. 
ed.  571 ;  Chicago,  B.  &  Q.  R.  Co.  y.  Nebraska, 
170  U.  S.  57,  42  L.  ed.  948, 18  Sup.  Ct.  Rep. 
513;  Douglas  ▼.  Kentucky,  168  U.  S.  488, 
42  L.  ed.  553,  18  Sup.  Ct.  Rep.  J99. 

The  Supreme  Court  of  the  United  States 
will  accept  the  holding  of  the  state  court 
as  to  what  the  legislature  intended  by  the 
amendatory  act  of  1909.  If  the  legislative 
intent  so  determined  involved  a  deprivation 
of  property  without  due  process  of  law,  or 
the  violation  of  a  contract,  then  the  amend- 
ment is  void,  though  this  court  might  not 
originally  have  adopted  such  interpretation 
of  the  amendment. 

Smiley  v.  Kansas,  196  U.  S.  447,  49  L.  ed. 
546,  25  Sup.  Ct.  Rep.  289;  Gatewood  v. 
North  Carolina,  203  U.  S.  531,  51  L.  ed.  305, 
27  Sup.  Ct  Rep.  167;  Armour  Packing  Ca 
V.  Laey,  200  U.  S.  226,  50  L.  ed.  451,  26 
Sup.  Ct.  Rep.  232;  Missouri,  K.  &  T.  R.  Co. 
▼.  MeCann,  174  U.  S.  580,  43  L.  ed.  1093, 
19  Sup.  Ct.  Rep.  755. 

A  vested  right  of  action  is  property,  and 
ai  much  protected  by  the  14th  Amendment 
as  land  or  money. 

Cooley,  Const.  Lim.  4th  ed.  p.  449;  Angle 
T.  Chicago,  St.  P.  M.  k  O.  R.  Co.  151  U.  S. 
1,  88  L.  ed.  55,  14  Sup.  Ct.  Rep.  240. 

In  discussing  the  question  as  to  how  far 
a  right  of  action  given  by  a  statute  can  be 
affected  by  a  subsequent  repeal  of  the 
statute,  it  may  be  admitted  that  there  is 
authority  for  the  holding  that  penalties  un- 
recovered  when  the  statute  giving  them  is  re- 
pealed fall  with  the  statute.  But  these  cases 
are  based  on  the  theory  that  a  penalty  is  a 
peculiar  form  of  obligation  or  punishment 
imposed  by  the  sovereign,  and  whether  by 
virtue  of  the  particular  statute  imposing 
the  penalty,  or  by  reason  of  the  very  fact 
tbat  it  is  in  the  nature  of  a  punishment, 
may  be  remitted  by  the  sovereign  which  im- 
posed it.  Therefore,  any  right  to  the  pen- 
alty prior  to  its  actual  collection  from  the 
wrongdoer  must  be  necessarily  inchoate,  and 
subject  to  this  power  of  remission.  Further- 
more, in  the  only  case  in  which  this  court 
had  upheld  such  doctrine,  the  court  has 
deemed  it  necessary  first  to  determine  that 
tAe  pmrtleaUr  gUinte  impoting  the  penalty 
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itself  contained  authority  for  its  remission 
by  the  government. 

United  States  v.  Morris,  10  Wheat.  246, 
6  L.  ed.  314;  Confiscation  Oases,  7  Wall.  454, 
19  L.  ed.  196. 

But  even  if  this  rule  is  well  founded,  it 
has  no  application  here,  for  whatever  else 
the  law  of  1907  may  have  been,  it  certainly 
was  not  a  statute  imposing  a  penalty. 

So,  also,  there  are  cases  of  curative  stat- 
utes, held  to  violate  no  vested  right,  though 
they  operate  retrospectively.  But  these  are 
cases  of  mere  irregularity  which  might  be 
cured  by  the  state,  and  where  the  right 
claimed  to  be  vested  was  inequitable  in  its 
nature,  and  became  vested,  as  stated  by 
Chancellor  Kent,  subject  to  the  equity  ex- 
isting against  them,  and  which  the  statutes 
recognized  and  enforced. 

1  Kent.  Com.  12th  ed.  pp.  456,  517. 

And  as  further  observed  by  the  same  emi- 
nent authority  at  the  same  place,  such  cases 
cannot  be  extended  beyond  the  circumstances 
on  which  they  repose,  without  putting  in 
jeopardy  the  energy  and  safety  of  the  gener- 
al principles.  And  surely  no  one  can  seriously 
contend  that  the  act  of  1909  is  a  curative 
or  ratification  statute,  or  that  if  it  were, 
the  rights  already  accrued  and  which  it  is 
claimed  to  devest,  contain  any  element  of 
inequity.  On  the  contrary,  they  are  most 
just  and  equitable. 

Though  the  form  of  statute  may  be  reme^ 
dial,  yet  if  the  rights  therein  given  are  in 
truth  substantive,  the  subsequent  repeal  or 
amendment  of  the  statute  will  not  affect 
rights  existing  under  the  statute. 

Bamitz  v.  Beverly,  163  U.  S.  119,  41  L. 
ed.  94,  16  Sup.  Ct.  Rep.  1042. 

And  this  same  rule  applies  where  the 
statute  repealed  declares  that  one  shall  have 
a  right  of  recovery.  The  substantive  right 
involved  persists  after  the  repeal. 

Pacific  Mail  S.  S.  Co.  v.  Joliffe,  2  WalL 
450,  17  L.  ed.  805. 

Under  the  best  of  authorities  and  reason 
even  a  right  of  action  which  exists  solely 
because  a  statute  declares  it  shall  come  into 
being  on  certain  contingencies  becomes,  on 
the  happening  of  such  contingency,  a  vested 
right  and  "property"  which  cannot  be  taken 
away  without  due  process  of  law.  But  when, 
as  in  the  case  at  bar,  the  riglit  of  action 
exists,  not  merely  because  the  statute  de- 
clares it  shall  exist,  but  because  the  de- 
fendants have  violated  a  statute  to  our 
damage,  then  such  a  right  of  action  is 
"property"  and  protected  by  the  14th 
Amendment. 

Louisiana  ex  rel.  Folsom  v.  New  Orleans, 
109  U.  S.  291,  27  L.  ed.  938,  3  Sup.  Ct.  Rep. 
211;  Kent,  Com.  4th  ed.  pp.  455,  514,  616; 
Dash  T.  VanKleeek,  7  Johns.  477,  5   Am. 
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Dec.  291;  Oraham  ▼.  CShicago,  M.  ft  St  P. 
R.  Co.  53  Wis.  473,  10  N.  W.  609 ;  Endlich, 
Interpretation  of  Statutes,  §  481;  Miller  v. 
Union  Mill  0>.  45  Wash.  199,  88  Pac.  130. 

In  addition  to  the  platting  and  annexa- 
tion of  the  street  while  this  statute  was  in 
force,  there  is  the  additional  fact  that  these 
plaintiffs  in  error  purchased  the  property 
while  the  statute  was  still  the  law,  and 
were  its  owners  when  the  annexation  took 
place.  And,  taking  this  additional  fact  into 
account,  we  have  a  recent  decision  of  this 
court  exactly  in  point. 

Muhlker  v.  New  York  A  H.  R.  Co.  197  U. 
S.  544,  49  L.  ed.  872,  25  Sup.  Ct.  Rep.  522. 

Plaintiffs  in  error  have  a  contractual 
right  to  compensation,  growing  out  of  the 
fact  that  the  original  statute  was  in  force 
at  the  time  of  the  authorization  and  comple- 
tion of  the  grade. 

Healey  v.  New  Haven,  49  Conn.  394; 
Pacific  Mail  S.  S.  Co.  v.  Joliffe,  2  Wall.  450, 
17  L.  ed.  805. 

The  law  as  to  compensation  for  street  im- 
provements is  the  law  governing  the  prop- 
erty at  the  time  the  work  is  finally  author- 
ized and  done,  rather  than  the  law  govern- 
ing the  street  when  the  negotiations  concern- 
ing the  improvement  were  commenced.  And 
this  regardless  of  whether  the  law  became 
different  by  an  annexation  of  the  property 
pending  the  negotiations  for  the  improve- 
ment, or  by  a  change  in  the  law  itself. 

Triest  v.  New  York,  193  N.  Y.  525,  86 
N.  E.  549;  Healey  v.  New  Haven,  49  Conn. 
394;  Bloomington  v.  Pollock,  141  111.  346, 
31  N.  E.  146;  St.  Louis  v.  Lang,  131  Mo. 
412,  33  S.  W.  54;  Gilpin  v.  Ansonia,  68 
Conn.  72,  36  Atl.  777;  Illinois  C.  R.  Co.  ▼. 
Chicago,  176  U.  S.  646,  44  L.  ed.  622,  20 
Sup.  Ct.  Rep.  509. 

Mr.  Heman  H.  Field  argued  the  cause, 
and,  with  Messrs.  George  W.  Korte  and 
T.  L.  Stiles,  filed  a  brief  for  defendants  in 
error : 

The  state  of  Washington,  through  the  de- 
cision of  its  court  of  last  resort,  adheres  to 
the  doctrine  that  the  dedication  of  land  to 
public  use  for  a  street,  as  a  plat,  constitutes 
an  agreement  on  the  part  of  the  dedicator 
that  the  public  may  thereafter  do  what  is 
necessary  in  the  way  of  grading  or  filling 
to  make  a  passable  street,  without  liability 
to  abutting  landowners  for  consequential 
damages. 

Fletcher  ▼.  Seattle,  43  Wash.  627,  86  Pac. 
1046,  88  Pac.  843;  Ettor  v.  Tacoma,  57 
Wash.  60,  106  Pac.  478,  107  Pac.  1061. 

In  taking  that  position  it  followed  the 
principles  announced  by  this  court  in  Smith 
V.  Washington,  20  How.  135,  15  L.  ed.  868; 
Sauer  v.  New  York,  206  U.  S.  636,  51  L.  ed. 
1176.  27  Sup.  Ct.  Rep.  684. 
^7  L.  ed. 


Jefferson  Branch  Bank  ▼.  Skelly,  1  Black, 
436,  17  Ik  ed.  173,  could  only  become  ap- 
plicable when  it  should  be  held  that  the 
47th  section  of  the  act  of  1893  made  a  con- 
tract between  the  state  of  Washington  and 
all  land  holders  and  lot  owners  (which 
should  be  irrevocable)  that  no  street  grade 
could  be  made  in  front  of  their  property 
without  the  payment  of  consequential  dam* 
ages. 

The  same  remarks  apply  to  Bridge 
Proprs.  V.  Hoboken  Land  A  Improv.  Co.  1 
WaU.  116,  17  L.  ed.  571;  Chicago,  B.  A  Q. 
R.  Co.  V.  Nebraska,  170  U.  S.  57,  42  L.  ed. 
948,  18  Sup.  Ct.  Rep.  513;  and  Douglas  t. 
Kentucky,  168  U.  S.  488,  42  L.  ed.  553,  18 
Sup.  Ct.  199. 

The  repeal  of  a  statute  creating  a  right  of 
action,  without  a  saving  clause,  takes  away 
all  right  to  proceed,  and  the  repealed  act  is 
considered  as  if  it  had  never  existed  except 
for  the  purpose  of  those  actions  or  suits 
which  have  been  prosecuted  and  concluded 
while  it  was  an  existing  law.  This  is 
axiomatic,  so  that  it  is  held  that  a  repeal 
after  decision,  but  before  entry  of  judgment^ 
works  a  discontinuance  of  the  suit,  and  that 
a  repeal  pending  an  appeal  to  a  higher  court 
charges  the  appellate  court  with  the  duty 
of  declaring  the  litigation  ended  without 
right  of  further  prosecution. 

Vance  v.  Rankin,  194  IlL  625,  88  Am.  St 
Rep.  173,  62  N.  £.  807;  South  Carolina  T. 
Gaillard,  101  U.  S.  433,  26  L.  ed.  937; 
Cooley,  Const.  Lim.  7th  ed.  544;  2  Suther* 
land,  Stat.  Constr.  2d  ed.  285;  Endlich,  In- 
terpretation of  Statutes,  tf  478-480;  22  AnL 
&  Eng.  Enc.  Law,  745,  752;  Hampton  t. 
Com.  19  Pa.  329;  Sumner  v.  Cummings,  23 
Vt.  427 ;  Taylor  v.  Strayer,  167  Ind.  23,  119 
Am.  St.  Rep.  469,  78  N.  E.  236;  Anding  ▼• 
Levy,  57  Miss.  58,  34  Am.  Rep.  436;  Reilly 
V.  Ft.  Dodge,  118  Iowa,  633,  92  N.  W.  887; 
Cope  V.  Hampton  County,  42  8.  0.  17»  10 
S.  E.  1018. 

Mr.  Justice  Lnrton  delivered  the  opinion 
of  the  court: 

These  were  actions  to  recover  for  dam- 
age inflicted  upon  abutting  property  in 
consequence  of  an  original  street  grading 
done  by  the  railroad  company  under  au- 
thority and  direction  of  the  city  of  Ta^ 
coma. 

At  the  time  the  grading  was  done  there 
was  in  force  an  act  of  the  Washington 
legislature  which  required  the  city  *to[150 
make  compensation  for  consequential  dam- 
ages due  to  an  original  street  grading.  Pend- 
ing these  suits,  and  while  they  were  actually 
being  heard,  the  provision  of  the  act  re- 
ferred to  which  expressly  required  the  city 
to  provide  for  or  make  coin\»enaaAl<WL  I^r. 
all  iucYl  damasift  ^aa  axaKadA&.  m  %]k  Va  ^^v^ 
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Tide  thai  the  Mt  should  not  apply  to  the  legialatioii  requiring  compensation  in  such 
original  grading  of  any  street.  Laws  of  circumstances.  This  consideration  doubt- 
Washington,  1907,  p.  916,  and  Laws  of  less  led  to  the  legislation  of  the  state,  re* 
1909,  p.  151.  When  the  attention  of  the  quiring  eompensation  for  such  damage, 
trial  court  was  called  to  this  repealing  under  which  the  rights  of  the  plaintiffs 
•et»  it  directed  a  Terdict  for  the  city  upon  in  error  are  asserted. 
the  theory  that  the  right  of  action  was  Whatever  may  have  been  the  authority 
statutory  and  fell  with  the  statute,  there  of  the  city  of  Taooma  under  its  charter  or 
being  no  saying  clause.  This  judgment,  the  general  law  of  the  state,  to  take  or 
upon  the  same  ground,  was  affirmed  by  the  damage  property  for  the  purpose  of  open- 
supreme  court  of  the  state.  ing,  making,  improving,  or  grading  its  pub- 

For  the  plaintiffs  in  error  the  eonten-  lie  streets,  and  its  immunity  from  lia- 
tion,  shortly  stated,  is,  that  the  act  of  bility  for  consequential  damages  in  mak- 
1907  was  the  sole  legislative  authority  of  ing  an  original  grading,  prior  to  the  leg- 
tha  dty  for  making  the  cuts  and  fills  in  islation  found  in  the  two  acts  of  1893  and 
front  of  their  premises  upon  the  public  1907,  Laws  of  Washington,  1893,  p.  189, 
street,  and  that  that  act  expressly  required  and  Laws  of  1907,  p.  316,  it  is  plain  that 
the  dty  to  make  provision  for  compen-  the  acts  in  question  cover  the  whole  sub- 
sating  an  owner  so  damaged;  and  that  ject  of  its  authority  and  its  liability  for 
their  ri|^i  to  such  eompensation,  having  taking  private  property  or  "damaging"  it, 
aecmed  while  the  aet  was  in  force,  cannot  in  either  making,  grading,  or  regrading 
be  destroyed  by  subsequent  legislation  with-  its  public  streets.  The  two  acts  referred 
out  a  violation  of  the  rights  guaranteed  te  are  identical  in  every  essential.  The 
\fj  the  14th  Amendment.  latter  is  a  mere  re-enactment  of  the  first. 

In  the  absence  of  legislation  requiring  by  which  its  provisions  are  extended  to  a 
eompensation  for  sueh  damage  the  general  larger  class  of  municipal  corporations. 
mis  of  law  is  that  a  municipality,  in  mak-  The  act  of  1893  was  construed  and  implied 
ing^  grading,  and  improving  streets,  is  the  by  the  ^supreme  court  of  the  state  in[152 
agent  of  the  state,  exercising  in  the  per-  Fletcher  v.  Seattle,  supra.  The  action  was 
formance  of  such  work  a  governmental  by  the  owner  of  premises  which  had  sus- 
power,  and  is  not  liable  for  consequential  tained  damage  while  the  act  was  in  force, 
injuries  to  property  abutting,  if  it  keep  in  consequence  of  an  original  grading.  He 
within  the  street,  and  use  reasonable  care  recovered  a  judgment,  which,  upon  a  first 
and  skill  in  doing  the  work.  4  DilL  Mun.  hearing,  was  reversed  by  the  supreme  court, 
Oorp.  6th  ed.  §§  1674,  1677;  Smith  v.  that  court  holding  that  consequential  dam- 
Washington,  20  How.  135,  16  L.  ed.  868;  ages  arising  from  an  original  grading. 
Northern  Transp.  Co.  v.  Gbicago,  99  U.  8.  when  the  work  had  been  done  with  due 
686,  641,  26  L.  ed.  336,  838;  Humes  v.  care,  was  neither  a  taking  nor  a  damaging 
Knoxville,  1  Humph.  403,  34  Am.  Dec.  667.  ©f  private  property  within  the  meaning  of 
ThU  was  the  general  law  as  announced  by  ^le  Constitution  of  the  sUte,  requiring 
the  supreme  court  of  Washington  in  ite  compensation  for  taking  or  damsging  priv- 
first  opinion  in  the  case  of  Fletcher  v.  j^|^  property  for  public  purposes.  But,  up- 
16118eattle,  43  •Wash.  627,  86  Pac.  1046,  ^„  ^  rehearing,  the  attention  of  the  court 
88  Pac  843,  and  is  the  general  law  of  the  ^„  ,^,  ^^^  ^^^  ^^  ^1^  ^  ^^e  act  of 
state,  as  announced  by  «ie  courts  opinion  ^g^j  ^^  ^^  contention  advanced  that  the 
in  the  insUnt  case.  Where  the  benefits  ^thority  of  the  dty  to  take  or  dam- 
equaled  the  injury,  there  was,  of  oourse,  ^^  .y^^  ^,««lr*^  ^#  fh/ «i«infiff  fnr  «,• 
n;  injustice  in  the  application  of  the  gen-  ^  ^^  P/^'^y  ""^^^  f"^**^  ^^^  f  • 

eral  Ale.    But  where'^the  damage  exceed  f^'f*r  ^'  f  *t*?  k     •.   T^  '"'JJ    ^ 

the  benefite,  there  was  an  apparent  injus-  «>»*  ^  "f  that,  by  ite  terms,  the  city 

tiee  in   casting  upon   sudi   an  owner  an  "^   required   te   make   compensation    for 

undue  share  of  the  eost  of  an  improve-  d«Mg»  «ri«ing  from  an  original  grading. 

BBsnt   for   the   public   benefit     This   was  The  oonstruction  <tf  that  act  upon  facte 

reoognised  in  Northern  Transp.  Co.  v.  Chi-  like  those  in  the  present  ease  was  thereby 

eago,  supra,  where  munidpal  nonliability  directly  involved.     It  was  urged  that  the 

was  said  te  be  due  te  the  fact  that  in  im-  47th  section  did  not  require  compensation 

proving  ite  highways  the  munidpaUty  was  fw  consequential  damages,  but  in  answer 

but  the  agent  of  the  stete,  and  that,  as  te  this,  the  court  said: 

the  stete  eould  not  be  sued,  ite  agente  were  "^e  think  the  word  'damsges'  used  in 

equally  immune  for  improvemente  author-  the  section   [the  47th]  has  the  same  sig- 

ised  1^  the  law  of  the  state,  without  the  nificance  and  meaning  that  it  has  in  other 

Mmsent  of  the  stete.    But  this  equity  whieh  seetions  of  the  same  act,  and  that  it  was 

mxi0i$  when  the  beneSU  are  less  than  the  used  in  ite  broad  sense  and  indudes  oon- 

dknu^w  mffordB  m  9iroag  /oundatioB   for  ieq)nftnt\%A   dimsfes.     We    see  no   reason 
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why  tbii  proTision  of  the  law  thould  be 
•egregated  from  the  other  provisions,  and 
a  different  eonstruction  placed  upon  it,  or 
why  the  provisions  of  the  act  in  relation 
to  the  assessment  of  the  damages  should 
not  apply  to  it  as  it  does  to  the  other 
sections;  and  if  it  does,  the  right  of  com- 
pensation is  equally  granted. 

"It  was  said  that  the  title  of  the  act 
shows  that  it  is  legislation  concerning  the 
exercise  of  the  right  of  eminent  domain, 
but  we  think  the  title  is  sufficient  to  cover 
15S]the  ^section  objected  to  equally  as  well 
as  the  other  sections  in  the  act,  and  it  was 
evidently  the  intention  of  the  legislature 
to  pass  an  act  covering  the  whole  subject 
of  opening  streets,  and  of  providing  meth- 
ods of  making  compensation  for  damages 
where  damages  followed.  The  tiile  not 
only  provides  for  the  exercise  of  the  right 
of  eminent  domain,  but,  also,  the  taking 
and  damaging  of  land  and  property  for 
public  purposes;  and  §  1  of  the  act  em- 
powers the  city  to  condemn  and  alio  em- 
powers it  to  datnag9  any  land  or  other 
property  for  the  purpose  ol  opening  streets. 
Section  2  says,  when  the  corporation  au- 
thorities of  any  such  eity  shall  desire  to 
condemn  land  or  other  property,  or  damage 
the  aame,  for  any  purpose  authorized  by 
this  act,  suoh  city  shall  provide,  etc.  In 
this  case  the  city  had  the  power  to  dam- 
age the  respondents'  land,  and  it  was 
found  that  it  did  damage  it,  and  it  dam- 
aged it  in  a  way  that  it  was  authorized 
by  §  47  of  this  act;  namely,  by  establish- 
ing a  grade  on  the  street  upon  which  their 
property  abutted.  And  this  idea  is  mani- 
fested throughout  the  act.  That  the  sec- 
tion does  not  contemplate  such  damages 
as  are  caused  by  an  encroachment  or  ac- 
tual trespass  upon  the  lands  of  the  owner, 
as  is  suggested  by  the  appellant,  is  mani- 
fest from  the  language  of  the  section  it- 
self, which  evidently  contemplates  that 
tlie  work  will  be  upon  the  street,  and  not 
upon  the  abutting  property. 

"We  are  unable  to  find  any  more  am- 
biguity in  this  section  than  in  any  other 
provision  of  the  act;  and  under  its  provi- 
sions the  plaintiffs  are  entitled  to  such 
damages  as  they  can  show  they  have  suf- 
fered. The  question  of  public  policy  and 
expense  to  the  city  are  questions  which  are 
purely  legislative." 

The  judgment  of  the  lower  court  was 
thereupon  affirmed. 

The  opinion  so  construing  the  act  of 
1893  was  filed  in  September,  1906.  In 
March,  1907,  the  act  of  1893,  then  in  force, 
was  extended  to  a  larger  class  of  cities  and 
154]  re-enacted,  *  without  any  change  in  any 
material  respect,  the  lst»  2d,  and  47tb 
57  U  ed. 


sections  being  re-enacted,  the  47th  sectioii 
becoming  in  the  later  act  §  48.  While  this 
act  of  1007  was  in  force,  the  city  directed 
the  grading  in  question,  and  made  or  eaused* 
the  railroad  company  to  make  cuts  and 
fills  in  tl^e  street  in  front  of  the  premises 
of  the  plaintiffs  in  error,  which  resulted  in 
large  injury  to  their  property.  The  city 
did  not  provide  for  compensation  for  the 
damage  so  done  by  any  special  assessment 
upon  the  property  benefited.  This  brought 
into  effect  the  provision  of  the  2d  section, 
requiring  the  payment  of  such  damage  to 
be  made  out  of  the  general  funds  of  the 
city.  Payment  not  having  been  made  as 
required,  the  plaintiffs  in  error  brought 
these  actions  to  recover  compensation. 

The  defense  of  the  city,  that  it  was  but 
the  agent  of  the  state  in  improving  the 
highways  of  the  city,  and  therefore  im- 
mune, because  the  state  was  immune,  van- 
ishes  in  the  face  of  the  fact  that  the  state 
had  absolutely  eoupled  authority  in  the 
matter  with  an  obligation  to  make  com- 
pensation. The  city  had  no  authority  save 
that  which  came  from  the  very  act  whieh 
imposed  an  obligation.  It  would  seem  to 
need  no  argument  to  establish  the  conten- 
tion that  the  obligation  to  make  compen- 
sation to  these  plaintiffs  in  error  could 
not  be  destroyed  by  subsequent  l^islation. 

Neither  of  the  acts  provided  any  remedy 
for  the  enforcement  of  the  obligation  to 
make  compensation.  Both  provided  that 
the  eity  might  by  ordinance  arrange  for 
the  ascertainment  of  the  damages,  and 
for  their  collection  by  special  assessment 
on  the  property  benefited,  or  within  a  spe- 
cial assessment  distrid  But  the  plain 
requirement  of  the  1st  and  2d  sections 
of  both  acts  is  that  if  the  city  does  not  so 
provide  for  special  assessments,  that  it 
should  make  the  compensation  out  of  its 
general  treasury.  The  repealing  clause  of  the 
act  of  1009  does  not  touch  the  *general[155 
features  of  the  law  b^ond  the  provision 
that  the  48th  section  of  the  act,  whieh  ex- 
tended the  obligation  of  compensation  to 
original  gradings,  should  not  apply  to 
damage  arising  from  such  gradings.  It  is 
a  mistake  to  say  that  the  act  of  1907  gave 
a  remedy  where  none  existed  before.  What 
it  did  was  to  impose  an  obligation  to  com- 
pensate abutters  injured  by  an  original 
grading, — an  obligation  which,  however 
meritorious,  had  no  sanction  in  positivt 
law.  The  remedy,  if  the  eity  disregarded 
the  obligation,  was  that  afforded  by  the 
common  law  for  the  breach  of  any  valid 
contractual  or  statutory  duty.  That  was 
the  remedy  which  was  enforced  by  the 
Washington  court  in  Fletcher  v.  Seattle, 
43  Wash.  627,  86  Pac.  1046,  88  Paft.  ^AS^. 
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relate  to  the  course  and  mode  of  procedure 
to  enforce  or  defend  a  substantive  right. 
Matters  which  belong  to  the  remedy  are 
subject  to  change  and  alteration,  and  even 
repeal,  provided  the  legislation  does  not 
operate  to  impair  a  contract  or  deprive 
one  of  a  vested  property  right.  If  the 
changing  or  repealing  statute  leaves  the 
parties  a  substantial  remedy,  the  legis- 
lation does  not  exceed  its  authority.  Rights 
and  remedies  shade  one  into  the  other  so 
that  it  is  sometimes  difficult  to  say  that 
a  particular  act  creates  a  right  or  merely 
gives  a  remedy.  So,  also,  a  statute,  un- 
der the  form  of  taking  away  or  changing 
a  particular  remedy,  may  take  away  an 
existing  property  right,  or  impair  the  obli- 
gation of  a  contract.  That  the  state  court 
baa  treated  the  act  of  1907  as  merely  giv- 
ing a  remedy  where  none  existed  before, 
and  the  act  of  1909,  as  merely  repealing 
the  remedy  so  given,  is  plain. 

The  court  below  gave  a  retrospective  ef- 
fect to  the  amendatory  and  repealing  act 
by  holding  that  the  effect  of  the  repeal 
was  to  destroy  the  right  to  compensation 
which  had  accrued  while  the  act  was  in 
force.  The  obligation  of  the  city  was  fixed. 
The  plaintiffs  in  error  had  a  claim  which  the 
15 6] city  was  as  much  under  obligation  *to 
pay  aa  for  the  labor  employed  to  do  the 
grading.  It  was  a  claim  assignable  and 
enforceable  by  a  common-law  action  for  a 
breach  of  the  statutory  obligation. 

The  necessary  effect  of  the  repealing  act, 
aa  construed  and  applied  by  the  court  be- 
low, was  to  deprive  the  plaintiffs  in  error 
of  any  remedy  to  enforce  the  fixed  liability 
of  the  city  to  make  compensation.  This 
waa  to  deprive  the  plaintiffs  in  error  of 
a  right  which  had  vested  before  the  re- 
pealing act, — a  right  which  was  in  every 
sense  a  property  right.  Nothing  remained 
to  be  done  to  complete  the  plaintiffs'  right 
to  compensation  except  the  ascertainment 
of  the  amount  of  damage  to  their  property. 
The  right  of  the  plaintiffs  in  error  was 
fixed  by  the  law  in  force  when  their  prop- 
erty was  damaged  for  public  purposes,  and 
the  right  so  vested  cannot  be  defeated  by 
subsequent  legislation.  Elgin  v.  Eaton,  83 
111.  536,  25  Am.  Rep.  412;  Healey  v.  New 
Haven,  49  Conn.  394;  Harrington  v.  Berk- 
shire, 22  Pick.  263,  33  Am.  Dec.  741;  Peo- 
ple ex  rel.  Fountain  v.  Westchester  County. 
4  Barb.  64,  are  cases  arising  under  street 
or  highway  statutes.  The  principle  has 
been  applied  in  reference  to  rights  accruing 
wider  a  variety  of  statutes  when  affected 
bj  a  subsequent  change  of  the  law.  Pa- 
eiilc  Mail  S.  S.  Co.  v.  Joliffe,  2  Wall.  450, 
17  L.  ed.  806;  Miller  v.  Union  Mill  Co.  45 
Wmsb.  199,  88  Pac.  130;  Grey  v.  Mobile 
nmd0  Oa  55  AU.  SS8,  28  Am.  Rep.  729; 


Stephens  v.  Marshall,  3  Pinney  (Wis.) 
203;  Gorman  v.  McArdle,  67  Hun,  484,  22 
N.  Y.  Supp.  479;  Westervelt  v.  Gregg,  12 
N.  Y.  202,  62  Am.  Dec.  160;  Creighton 
V.  Pragg,  21  Cal.  115;  State  Trust  Co.  v. 
Kansas  City,  P.  &  G.  R.  Co.  115  Fed.  367. 
Certain  cases  have  been  cited  in  support 
of  the  action  of  the  state  court,  among 
them  Yeaton  v.  United  States,  5  Cranch, 
281,  3  L.  ed.  101.  But  that  was  a  case  of 
a  forfeiture  to  the  United  States.  The  re- 
peal of  the  statute  was  held  to  end  the  pro- 
ceeding, although  a  sentence  had  been  pro- 
nounced and  was  pending  upon  appeal  when 
the  act  under  which  it  had  been  entered  was 
repealed.  No  private  right  had  *ve8ted,[  1 5  7 
and  the  government  could  abandon  its  own 
proceeding,  if  it  saw  fit,  at  any  stage.  An- 
other case  cited  is  East  Saginaw  Salt  & 
Mfg.  Co.  V.  East  Saginaw,  13  Wall.  373, 
20  L.  ed.  611.  For  the  purpose  of  en- 
couraging the  manufacture  of  salt,  the 
state  of  Michigan,  by  a  general  statute 
addressed  to  no  particular  person  or  cor- 
poration, offered  a  bounty  upon  salt  pro> 
duced,  and  exempted  from  taxation  the 
property  engaged  in  the  business.  After 
a  time  the  act  was  repealed.  The  claim 
was  that  the  exemption  constituted  a  con- 
tract, and  that  it  could  not  be  repealed 
without  impairing  the  obligation  of  the  con- 
tract. But  this  court  said  that  the  exemp- 
tion did  not  constitute  a  contract,  and  was 
nothing  more  nor  less  than  a  law  dictated 
by  public  policy  for  the  encouragement  of 
an  industry.  So  long  as  the  law  was  in 
force,  the  state  promised  the  exemption 
and  bounty;  but  there  was  no  pledge  that 
it  should  not  be  repealed  at  any  time.  In 
Wisconsin  ft  M.  R.  Co.  v.  Powers,  191  U. 
S.  379,  385,  387,  48  L.  ed.  229-232,  24  Sup. 
Ct.  Rep.  107,  the  ease  was  said  to  point 
out  the  distinction  between  "an  exemption 
in  a  special  charter  and  general  encour- 
agement to  all  persons  to  engage  in  a  cer- 
tain enterprise;"  and  the  same  principle 
waa  applied  to  an  act  which  provided  an 
exemption  to  any  corporation  building  a 
line  of  railroad  north  of  certain  lines  of 
latitude.  The  court  held  that  it  was  ad- 
dressed to  no  one  in  particular,  and  con- 
stituted a  mere  announcement  of  policy  not 
constituting  a  contract,  and  waa  therefore 
subject  to  repeal  at  any  time.  The  case 
of  Louisiana  ex  rel.  Folson  v.  New  Orleans, 
109  U.  8.  285,  27  L.  ed.  936,  3  Sup.  Ct. 
Rep.  211,  haa  been  cited.  That  case  mere- 
ly held  that  a  judgment  against  the  city 
under  a  statute  for  damage  to  private  prop- 
erty, inflicted  by  a  mob,  did  not  constitute 
a  contract,  the  obligation  of  which  had 
been  impaired  by  the  repeal  of  a  statute 
under  which  the  city  might  have  been  com- 
pelled to  levy  a  special  tax  for  its  satisfac- 
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iion.  Hie  case  tamed  upon  the  distinc- 
tion between  liability  for  a  tort  and 
liability  under  a  contract. 

In  the  instant  case  the  action  is  neither 
158]for  a  tort,  nor  *for  a  penalty,  nor  for  a 
forfeiture,  but  for  injury  to  property,  ac- 
tually accomplished  before  the  repeal  of 
the  law  under  which  the  street  was  graded, 
which  required  compensation  to  be  made. 
The  right  to  compensation  was  a  vested 
property  right. 

The  judgments  must  be  reversed  and  the 
cases  remanded  for  further  proceedings  not 
inconsistent  with  this  opinion. 


UNITED  STATES,  Appt., 

V. 

READING  COMPANY  et  al.     (No.  198.) 


TEMPLE  IRON  COMPANY,  Appt, 

V. 

UNITED  STATES.     (No.  206.) 


READING  COMPANY  et  aL,  Appti., 

T. 

UNITED  STATES.     (No.  217.) 
(See  S.  C.  Reporter's  ed.  168-160.) 

Appeal  —  JndgTnent  —  mandate  —  mod- 
Iflcatlon. 

A  mandate  ordering  the  remand  of  the 
cause,  with  direction  to  enter  a  decree  can- 
celing every  percentage  coal  contract  re- 
ferred to  in  the  pleadings,  held  by  any  of 
the  parties,  modified  so  as  to  exclude  from 
cancelation  the  contracts  described  in  the 
petitions  praying  for  such  modification. 

[For  other  cases,  see  Appeal  and  Error,  IX.  k, 
in  Digest  Bup.  Ct.  1908.] 

[Nos.  198,  206,  and  217.] 

Submitted  January  28,  1913.    Decided  April 

7,   1913. 

PETITIONS  for  the  modification  of  a 
mandate  of  the  Supreme  Court  of  the 
United  States,  which  had  affirmed  in  part 
and  reversed  in  part  a  decree  of  the  Cir- 
cuit Court  of  the  United  States  for  the 
Eastern  District  of  Pennsylvania,  granting 
in  part  the  relief  sought  by  a  bill  seeking 
to  enjoin  an  alleged  combination  of  railroad 
and  eoal  mining  properties,  as  amounting 
to  an  unlawful  restraint  of  interstate  com- 
merce. Mandate  modified  as  prayed. 
8m  ante,  243. 

Mr.  Adelbert  Moot  for  the  Hillside  Coal 
4  Iron  Company. 

Messrs.  William  S.  Jenney  and  John 
O.  Johnson  for  the  Delaware,  Lackawanna, 
4  Western  Railroad  ComjMiny. 
B7  L.  €d. 


Messrs.  Gilbert  Collina  and  William 
H.  Corbln  for  the  New  York,  Susquehannay 
4  Western  Coal  Company. 

Mr.  George  F.  Brownell  for  the  P«ui* 

sylvania  Coal  Company. 

Mr.  Frank  H.  Piatt  for  the  Elk  Hill 
Coal  4  Iron  Company. 

Attorney  General  Wtckersham  and 
Messrs.  J.  O.  KcReynolds  and  G.  OarroU 
Todd,  Special  Assistants  to  the  Attorney 
Greneral,  for  the  United  States. 

Order  announced  by  Mr.  Justice  liurUms 

This  cause  came  on  again  to  be  heard 
upon  five  several  petitions  filed  by  the  Penn- 
sylvania  Coal  Company,  the  Elk  Hill  Coal 
4  Iron  Company,  the  New  York,  Susqua- 
hanna,  4  Western  Coal  Company,  Hillsidt 
Coal  4  Iron  Company,  and  the  Delawan^ 
Lackawanna,  4  Western  Railroad  Company, 
parties  to  the  cause  as  alleged  holders  of  65 
per  cent  coal  contracts,  praying  that  the  di* 
rection  in  the  opinion  heretofore  filed,  that 
the  cause  should  be  remanded,  with  direo* 
tion  to  enter  a  decree  canceling  each  and 
every  of  the  65  per  cent  contracts  referred 
to  in  the  pleadings,  held  by  any  of  the  par- 
ties to  the  cause,  and  for  a  modification  of 
the  mandate  so  as  to  exclude  from  cancela- 
tion the  five  several  contracts  described 
and  referred  to  in  the  said  five  separata 
petitions. 

And  it  appearing  that  the  United  States, 
by  its  Attorney  General,  has  answered  the 
several  petitions,  and  that  in  respect  to 
that  of  the  Pennsylvania  Coal  Company 
assents  to  the  petition,  and  consents  that 
such  modification  be  made  as  to  dismiss  the 
bill  in  so  far  as  it  is  thereby  sought  to 
cancel  the  contract  between  the  Pennsyl* 
vania  Coal  Company  and  the  Elk  Hill  Coal 
4  Iron  Company  of  March  1,  1902,  referred 
to  in  the  petition  of  the  Pennsylvania  Coal 
Company,  upon  the  concession  that  the 
agreement  "is  substantially  different  from 
the  series  of  agreements  known  as  the  65 
per  cent  contracts  adjudged  unlawful  by 
this  court,"  it  is  accordingly  so  ordered. 

*As  to  the  application  of  the  four[100 
other  petitioners  named  above  for  like  relief, 
the  United  States  denies  and  contests  the 
right  of  each;  contending  that  in  substanoe 
and  principle  the  facts  in  respect  of  each  of 
the  contracts  in  respect  of  which  relief  Is 
sought,  are  not  similar  to  the  contract  be- 
tween the  Pennsylvania  Coal  Company  and 
the  Elk  Hill  Coal  4  Iron  Company,  bnt 
fall  within  the  general  series  of  the  65  per 
cent  contracts  condemned  by  the  Judgment 
I  of  this  court. 

Upon  t\iVi  \BiAa  Vba  \s%aaKi^\^  Nak  «>c^^:»» 
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ing  and  the  briefi  inadequate.  The  oourt 
therefore  deems  it  wise,  in  the  exercise  of 
its  judgment,  to  decline  any  determination 
of  the  question  upon  the  present  record. 
It  is  therefore  Mdered  that  the  mandate 
of  this  court  be  so  modified  as  to  exclude 
from  the  direction  to  cancel  the  65   per 

oent  oontracts  referred  to  in  the  pleadings 
the  said  oontracts  mentioned  in  the  four 
petitions,  namely,  that  of  the  Elk  Hill  Coal 
4  Iron  Company,  the  New  York,  Susque- 
hanna, k  Western  Coal  Co.,  Hillside  Coal 
4  Iron  Company,  and  the  Delaware,  Lacka- 
wanna, 4  Western  Railroad  Company,  and 
that  the  cause,  so  far  as  concerns  the  con- 
tracts of  the  said  petitioners,  be  remanded 
to  the  District  Court  with  direction  to  hear 
and  determine  the  merits  as  presented  by 
said  petitioners,  and  make  such  decree  as 
law  and  Justice  require. 

Ht;.  Justice  Day,  Mr.  Justice  Hughes, 
and  Mr.  Justice  Pitney  did  not  participate 
la  the  original  case,  nor  in  the  making  of 
this  ordar. 


lil]  •CHABLES  8.  HOUGHTON,  ReoeiTer, 

etc,  Appt., 

T. 

WILLIAM  H.  BURDEN. 

(See  S.  C.  Reporter's  ed.  161-172.) 

Appeal  —  to  otrcnit  court  of  appeals  — 
bankruptcy  cases. 

1.  A  roluntary  intervention  in  bank- 
ruptcy proceedings  for  the  purpose  of  as- 
serting a  title  or  claim  to  property  in  the 
possession  of  the  trustee  in  bankruptcy  is 
an  intervention  in  equity,  and  the  decree 
thereon  is  reviewable  oy  appeal  to  the  cir- 
cuit court  of  appeals  in  the  exercise  of  its 
general  appellate  powers  in  equity  cases,  un- 
der the  bankrupt  act  of  July  1,  1898  (80 
Stat.  at.  L.  644,  chap.  541,  U.  S.  Comp. 
Stat  1901,  p.  3418),  g  24a,  and  upon  such 
appeal  the  law  and  the  facts  are  open  for 
reconsideration. 

[For  other  cases,  see  Appeal  and  Error,  III.  c ; 
VIIL  1,  l»  In  Digest  Sop.  Ct  1908.] 

Appeal  —  from  circuit  c»nrt  of  appeals 

—  bankruptcy  case  —  review  of  facts. 

2.  An  appeal  to  the  Federal  Supreme 
Court  under  the  bankrupt  act  of  July  1, 
1898,  I  24a,  from  a  decree  (if  the  circuit 
oourt  of  appeals  in  a  controversy  arising  in 

NoTS. — On  the  appellate  Jurisdiction  of 
ths  Federal  Supreme  Court  in  bankruptcy 
eases,  see  note  to  James  v.  Stone  k  Co. 
aats,  578. 

On  the  appellate  jurisdiction  of  the  Fed- 
eral Supreme  Court  over  circuit  courts  of 
appeals    see  note  to  Bagley  v.  General  Fire 
JBm^gnlahw  Co.  63  L^  ed.  U.  &  606. 
Ob  mwidmkM  ci  n§ttry'--§ee  aots  to  h&rw 
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a  bankruptcy  proceeding,  opens  up  the  whole 
case,  as  in  other  equity  cases,  general  or- 
ders in  bankruptcy,  No.  36,  issued  under 
§  26b  of  that  act,  requiring  a  finding  of 
facts,  having  no  application. 
[For  other  cases,  see  Appeal  and  Error,  V.  o; 
VIII.  1,  t  InDiffest  Sup.  Ct.  1908.] 

Usury  —  what  constitutes  —  compenaa* 
tton  for  lender's  services. 

3.  A  contract  for  a  loan  at  the  legal  in- 
terest rate  on  the  security  of  book  accounts, 
the  borrower  agreeing  to  collect  as  sgent 
for  the  lender,  and  to  guarantee  the  pay- 
ment of  each  account  so  assisned,  is  not 
usurious  on  its  face  because  the  lender  is 
to  be  paid  I  per  cent  a  month  upon  the 
amount  of  uncollected  accounts  at  the  end 
of  each  month,  as  compensation  for  his 
services  in  watchinff  the  shipping  receipts 
and  making  monthlv  examination  of  the 
borrower's  books,  as  he  is  required  to  do  by 
an  indemnity  bond,  guarantying  the  validf- 
ity  of  the  assigned  accounts,  and  the  pay- 
ment over  of  the  collections  made  by  the 
borrower. 

[For  other  esses,  see  Usury,  I.  a.  In   Dlsett 
Sup.  Ct  190&]  ^»        -  •• 

Elvldence  •«  sufficiency  •«  usury. 

4.  The  defense  of  usury  to  a  suit  upon  a 

contract  fair  on  its  face  must  be  established 

by  clear  and  satisfactory  evidence. 

[For  other  cases,  see  Evidence.  IL  k;  XII.  L 
in  Digest  Sup.  Ct  1908.] 

[Na  691.] 

Argued  January  7,  1913.    Decided  April  7, 

1913. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Second  Circuit 
to  review  a  decree  which  reversed  a  decree 
of  the  District  Court  for  the  Southern  Dis- 
trict of  New  York,  dismissing  a  petition  in 
intervention  in  bankruptcy  proceedings.  Af- 
firmed. 

See  same  case  below,  113  C.  0.  A.  662, 
193  Fed.  934. 

The  facts  are  stated  in  the  opinion. 

Mr.  Jacob  B.  Engel  argued  the  cause, 
and,  with  Mr.  Jacob  John  Lazaroe,  filed  a 
brief  for  appellant: 

The  facts  found  by  the  special  master  and 
confirmed  by  the  district  judge  were  con- 
clusive on  the  circuit  court  of  appeals. 

Ckmpbell  v.  United  States,  224  U.  S.  99, 
56  L.  ed.  684,  32  Sup.  Ct.  Rep.  398;  Rogers 
V.  United  SUtes,  141  U.  S.  548,  35  U  ed. 
853,  12  Sup.  Ct.  Rep.  91 ;  Campbell  v.  Boy- 
reau,  21  How.  223,  16  L.  ed.  96. 

Manifestly,  if  the  appellee  had  commenced 
an  action  on  the  facts  recited  in  his  petition, 
as  he  had  a  right  to  do,  his  only  remedy 
would  be  an  action  at  law  for  trover  or  eon- 
version.  Under  no  circumstances  appearing 
in  this  record  did  his  cause  of  action  lie  in 
equity;  had  the  appellee  attempted  to  frame 
kit  esw|!U&ai  \a  e^saSii^t  ha  would  have  been 
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defeated  under  Hit  lawi  of  the  state  of 
New  York  by  the  plea  that  he  had  an  ade- 
q^te  remedy  at  law. 

Bradley  t.  Aldrieh,  40  K.  T.  510,  100  Am. 
Dec  528. 

Where  the  matters  in  oontrorersy  are  of 
l^galy  aa  dittinguuihed  from  equitable,  eog- 
nizance,  the  right  of  the  parties  to  a  trial 
by  jury  ia  expressly  preserved  by  the  bank- 
rupt act. 

Re  Baudouine,  41  C.  C.  A.  318,  101  Fed. 
574;  Re  Russell,  41  C.  a  A.  823,  101  Fed. 
248. 

In  the  matter  at  bar  the  appellee  had  the 
option  of  commencing  suit  either  in  a 
United  States  or  state  court  to  reooTer  the 
moneys  collected  by  the  receiver.  He  elected 
to  proceed  by  intervening  in  the  bankruptcy 
proceedings,  thus  creating  a  controYersy  in 
a  bankruptcy  proceeding,  which  has  been 
defined  as  those  independent  or  plenary  suits 
which  concern  the  bankrupt's  estate. 

Knapp  V.  Milwaukee  Trust  Co.  216  U.  8. 
553,  54  L.  ed.  613,  30  Sup.  Ct  Rep.  412; 
Re  Mueller,  68  G.  0.  A.  349,  135  Fed.  711; 
Re  Farrell,  100  C.  C.  A.  63,  176  Fed.  505. 

But  the  suit  or  matter  in  controversy  re- 
tains its  character  of  legal  or  equitable  cog- 
nizance according  to  the  nature  of  the  con- 
troversy involved,  and  as  the  case  at  bar 
rests  in  law,  it  was  triable  in  the  district 
eourt  by  a  jury;  and  not  having  been  so 
tried,  it  was  in  the  nature  of  a  submission 
to  an  arbitrator,  and  not  the  mode  of  trial 
contemplated  by  law. 

Campbell  v.  United  States,  224  U.  S.  99, 
56  Ia  ed.  684,  32  Sup.  Ct  Rep.  398. 

The  special  master  having  found  certain 
facts  which  were  confirmed  by  the  United 
States  district  court,  the  circuit  court  of 
appeals  should  not  have  reversed  the  judg- 
ment and  order  entered  thereon  unless  the 
findings  of  fact  were  clearly  erroneous,  or 
dearly  against  the  weight  of  evidence. 

Davis  V.  Schwartz,  165  U.  S.  631,  39  L.  ed. 
289,  15  Sup.  Ct.  Rep.  237;  Kimberly  v. 
Arms,  129  U.  S.  512,  32  L.  ed.  764,  9  Sup. 
Ct.  Rep.  355;  Ohio  Valley  Bank  Co.  v.  Mack, 
24  L.R.A.(N.S.)  184,  89  C.  C.  A.  605,  168 
Fed.  155. 

The  preponderance  of  evidence  was  in 
favor  of  sustaining  the  findings  of  the 
master. 

Quackenbos  v.  Sayer,  62  N.  T.  345. 

It  is  not  only  apparent  that  parol  evi- 
dence was  properly  admitted,  but  that  ap- 
pellee's claim  was  properly  rejected. 

Mercantile  Trust  Co.  v.  Gimbemat,  134 
App.  Div.  410,  119  N.  Y.  Supp.  103;  Wil- 
marth  v.  Heine,  137  App.  Div.  528,  121  N.  Y. 
Supp.  677;  Knickerbocker  L.  Ins.  Co.  v. 
.Nelson,  7  Abb.  N.  C.  180;  DeWolf  v.  John- 
son, 10  Wheat.  385,  6  L.  ed.  348;  Vilas  v. 
ICcBride,  62  Eon,  924,  17  N.  Y.  Supp.  171 1 


Masaa  v.  Dauling,  2  Strange,  1248;  8ooti 
V.  Lloyd,  9  Pet  418,  0  L.  ed.  178;  Toeker  t. 
Wilamouiez,  8  Ark.  157 ;  Train  t.  CoUina,  2 
Pick.  145;  Denyse  v.  Crawford,  18  N.  J.  L. 
325;  Qrayaon  v.  Brooks,  64  Miaa.  410, 1  So. 
482. 

The  fact  that  the  oontraet  is  in  writii^ 
does  not  exclude  oral  evidenoe  to  show  that 
though  apparently  innocent,  it  was  usiirioiia. 

Koehler  v.  Dodge,  31  Neb.  828, 28  Am.  St 
Rep.  518,  47  K.  W.  913;  Rohan  t.  Hanson, 
11  Cush.  44. 

Take  the  ordinary  promissory  noCs,  whish 
is  a  eontract  or  instrument  to  pay  a  oertain 
sum  of  money  for  a  consideration,  or  for 
value  received,  as  therein  expressed.  The 
note  itself  is  the  written  and  binding  obliga- 
tion between  the  parties,  and  it  has  been 
repeatedly  held  that  oral  testimony  eould  be 
introduced  to  show  the  relations  between  the 
parties  and  the  agreement  made  with  re- 
spect to  the  payment  of  usurious  interest, 
even  though  the  note  on  its  face  eontained 
a  provision  for  the  payment  of  legal  interest 

Roe  V.  Kiser,  62  Ark.  92,  54  Am.  6t  Rep. 
288,  34  S.  W.  534;  McAleese  v.  Goodwin, 
16  C.  C.  A.  387,  32  U.  8.  App.  650,  69  Fed. 
759. 

A  eontract  may  not  necessarily  be  usuri- 
ous on  its  face;  the  burden  is  on  the  one 
contesting  it  upon  the  ground  of  usury  is 
prove  the  guilty  intention  and  that  the  eon- 
tract was  a  cover  for  usury  and  for  the  loan 
of  money  upon  usurious  interest 

Rosenstein  v.  Fox,  150  N.  Y.  854,  44  N.  X. 
1027. 

On  these  questions  oral,  extrinsic,  and 
circumstantial  evidence  is  freely  reeeived. 

Thomas  v.  Murray,  82  N.  Y.  605;  Valen- 
tine V.  Conner,  40  N.  Y.  248,  100  Am. 
476. 


Mr.  John  J.  Crawford  argued  the 
and  filed  a  brief  for  appellee: 

The  case  was  a  proceeding  by  interven- 
tion in  the  bankruptcy  court,  and  it  is  well 
settled  that  in  such  a  proceeding  the  ease 
may  be  taken  to  the  circuit  eourt  of  appeals 
by  an  appeal  (Hewit  v.  Berlin  Mach.  Works, 
194  U.  S.  296,  48  U  ed.  986,  24  Sup.  Ot  Bap. 
690),  and  an  appeal  opens  both  faet  and 
law. 

Duryea  Power  Go.  v.  Stembergh,  218  U. 
S.  299,  302,  54  L.  ed.  1047,  1048,  81  Sup.  Ot 
Rep.  25. 

All  of  the  testimony  upon  whieh  the  ap- 
pellant relies  to  sustain  his  oontention  is 
incompetent  and  should  be  disregarded. 

Thurston  v.  Cornell,  38  N.  Y.  281;  Mai- 
thews  T.  Coe,  70  N.  Y.  239,  26  Am.  Rep.  583; 
Bennett  v.  Ginsberg,  141  App.  Div.  66,  125 
N.  Y.  Supp.  660;  Marvine  v.  Hymers,  12  K, 
Y.  223 ;  Loosing  v.  Cushman,  196  N.  Y.  890, 
88  N.  E.  €42;  ¥f^^  ^.^IftS^i&Ki^lS^ 
Itt. 
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Even    if   the   testimony   as   to   the   oral  judge  without  a  jury,  the  circuit  court  of 

declarations  of  the  appellee  is  deemed  com-  appeals  had  no  authority  to  review  the  facts, 

petent,  the  evidence  was  insufficient  to  meet  For  this,  §   566,  Revised  Statutes    (U.   S. 

the  burden  of  proof.  Ck)mp.   Stat.    1901,   p.   461),   is   cited,   and 

White  y.  Benjamin,  138  N.  Y.  624,  33  N.  also  the  case  of  Campbell  v.  United  States, 

E.  1037;  Stillman  y.  Northrup,  109  N.  Y.  224  U.  S.  99,  56  L.  ed.  684,  32  Sup.  Ct.  Rep. 

473,  17  N.  E.  379;  Rosenstein  v.  Fox,  150  398,  which  construes  that  section.    But  that 

N.  Y.  354,  44  N.  E.  1027;  Matthews  v.  Coe,  provision   only   requires   that   the   trial   of 

70  N.  Y.  243,  26  Am.  Rep.  583;  Re  Samuel  issues  of  fact  in  the  district  court,  except 

Wilde's  Sons,  133  Fed.  562;  Klein  v.  Title  in  cases  in  equity  and  admiralty,  and  except 

Guaranty  ft  Surety  Co.  166  Fed.  365.  as    otherwise    provided    in    proceedings    in 

Whether  or  not  the  transaction  was  usuri-  bankruptcy,  shall  be  by  jury.    But  the  dis- 

OUB  depends  upon  Burden's   intent.  trict  court  is,  by  §  2  of  the  bankrupt  act 

Thurston  v.  Cornell,  38  N.  Y.  281 ;  Davis  of  1898  [30  Stat,  at  L.  545,  chap.  541,  U. 

y.  Marvine,  160  N.  Y.  269,  54  N.  E.  704.  S.  Comp.  Stat.  Supp.  1911,  p.  1491],  when 

Burden  had  the  right  to  exact  pay  for  his  sitting  *as  a  bankrupt  court,  given  ju-[165 

time  and  services  in  addition  to  the  interest  risdiction  in  law  and  equity  for  the  purpose 

on  the  money  advanced.  of  collecting  and  distributing  the  estate  of  a 

Thurston  v.  Cornell,  38  N.  Y.  281 ;  Ben-  bankrupt,  and  for  the  purpose  of  determin* 

nett  y.  Ginsburg,  141  App.  Div.  66,  125  N.  ing   controversies    relating   thereto,   except 

Y.  Supp.  660;  Matthews  v.  Coe,  70  N.  Y.  as  otherwise  provided.     The  exception  has 

280,  26  Am.  Rep.  683.  no  application  here,  as  Burden  voluntarily 

The  presumption  that  the  writing  does  ex-  came  into  the  bankrupt  proceeding  and  sub- 
press  the  true  intent  of  the  parties  is  mitted  his  claim  to  the  adjudication  of  the 
always  a  strong  one.  bankrupt  court.    Such  an  intervention  for 

Nevius  v.  Dunlap,  33  N.  Y.  680.  the  purpose  of  asserting  a  title  or  claim 

The  rules  respecting  proof  of  usury  are  to  property  in  the  possession  of  the  bank- 
quite  as  strict  as  those  respecting  proof  of  rupfs  trustee  is  an  intervention  in  equity, 
fraud,  if  not  more  so.  and  a  decree  is  reviewable  by  appeal  to  the 

White  v.  Benjamin,  138  N.  Y.  624,  33  N.  circuit  court  of  appeals  in  the  exercise  of  ita 

E.  1037.  general  appellate  powers  in  equity  cases  un- 
der §  24a  of  the  bankrupt  act.    Loveland, 

Mr.  Justice  liurton  delivered  the  opinion  Bankr.   4th  ed.   §§   826   to   829;    Hewit   y. 

of  the  court:  Berlin  Mach.  Works,  194  U.  S.  296,  300,  48 

This  is  an  appeal  from  a  decree  deter-  l^  g^j  gse,  987,  24  Sup.  Ct.  Rep.  690;  Knapp 

mining  a  controversy  arising  in  a  bankrupt-  y^  Milwaukee  Trust  Co.  216  U.  S.  645,  64 

cy  proceeding.  The  origin  of  the  matter  was  l  ed.  610,  30  Sup.  Ct  Rep.  412.    Upon  such 

this:   Canfield,  the  bankrupt,  was  a  mer-  ^^^  appeal  the  law  and  the  facts  are  open  for 

ehant   in   New   York.    He  borrowed    from  reconsideration,  and  from  the  decree  of  the 

Burden  the  sum  of  $10,000,  and  as  security  ^.i^cuit  court  of  appeals,  it  not  being  final 

assigned  to  him  certain  book  accounts,  ag-  ^g  128,  new  Judicial  Code  [36  SUt  at  U 

gregating  the  sum  of  $14,000,  and  agreed  to  ^^gg    ^^        jSl,  U.  S.  Comp.  Stat   Supp. 

act  aa  agent  for  Burden  in  their  collection,  j^^^        l^Z})    an  appeal  may  be  taken  un 

Shortly  afterwards  he  was  adjudicated   a  ^^^  '  P;^  ^^  ^{^^  same  Code. 

IMinknipt.    The  receiver  obtained  possession  ...                      ,  ,             , 

-  ..     f     ,        i.1    V     1          J  u  ij       A     J.U  Beine  an  appeal  from  a  decree  m  a  con- 
ox  the  bankrupts  books  and  held  onto  the  .           ^      .  .'^^ .       ,,        .                 ,._ 
.       J           *^ .           ,             J  J  A     _ii    4  troversy  arising  in  a  bankruptcy  proceeding, 
assigned  accounts,  and  proceeded  to  collect  ,  .u      /                        1  ..  \i      c  oj-    -«^ 

..    ®               XV       1  •—    4u..i.    *i.      ^  4 4  and  therefore,  an  appeal  under  §  24a,  and 

them   upon    the   claim    that    the   contract  .        ,       .  '  _,      ^^       .       a      oc    L.j^ 

*^ ,              ,       .,        J       4u     I ^*  not   under   §   26b,  general   order  36,  made 

was  usurious  and  void  under  the  law  of  ,      ^u     1  **           *•        ^  a     ^„-:«-.  . 

«^       Y    u  under  the  latter   section,  and   requiring  a 

T     4vi       'J.     4-        T>     J        •  A            J    :«  finding  of  facts,  has  no  application,  and  the 

In   this   situation  Burden   intervened   m  *               '     ,        u^L  «--    --  ;«  ^♦u^* 

..     n     1        X                   J  ill  J          A-A<  appeal  opens  up  the  whole  case  as  m  other 

the  Bankruptcy  case  and  filed  a  petition,  m  *^'?v^    ^        xi      *       i>    1      ^x.-u   w^-ir- 

V .  V  1.           i  J  1..    A-Ai     A     xiT         -J  equity  cases.   Hewit  v.  Berlin  Mach.  Worka, 

which  he  *».erted  h.a  title  to  the  «...gned  ^     ^                             213  U.  S.  223,  63  U 

■«ooui.t.  and  to  any  proceed,  collected  by  P     '                                  ^3     jg  ^^^  ^^ 

th.  receiver.     The  dutrict  court,  upon  a  '            P           Milwaukee  Trust  Co. 

final  hearing,  upheld  the  contention  of  the  ^''''*'*                 ^c 

bankrupt's  receiver,  now   the  trustee,  and  ^^P""*-                  ,     ,,.           .^       n,u       •     i 

ditmissed   the   intervening   petition.     This  doming  now  to  the  merits.     The  single 

decree  was  reversed  by  the  circuit  court  of  question  is  one  of  usury  in  the  contract 

appeals,  that  court  holding  that  the  defense  The  lawful  rate  of  interest  in  New  York  ia 

of  uaury  had  not  been  satisfactorily  made  »  P*^  cent    By  §  373  of  the  general  busi- 

OQ^  ness  law  of  New  York  it  is  provided: 

Th0  a/3»pellant  contends  that  the  eontro- 1      "All    .    •    .    contracts    .    .    .    whatao* 

wmnff'  imwh^  been  heud  bj  the  diatriet  I  ever    .    .    •  whereupon  er  whereby  there 
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shall  be  reseired  or  taken  or  secured,  or 
agreed  to  be  reserved  or  taken,  anj  greater 
sum  or  greater  value  for  the  loan  or  for- 
166]bearance  of  any  money,  ^goods,  or 
other  things  in  action,  than  is  above  pre- 
scribed, shall  be  void." 

Caniicld  was  a  reputable  merchant  en- 
gaged in  business  in  New  York.  Burden  was 
a  retired  merchant  and  an  experienced  ac- 
countant, who  wished  to  secure  light  em- 
ployment. To  secure  such  employment 
he  advertised  that  he  would  lend  from  $10,* 
000,  to  $20,000,  at  6  per  cent,  to  a  merchant 
wliose  rating  was  good,  if  the  loan  would 
secure  such  employment.  Through  a  broker, 
compensated  by  Can  field,  negotiations  were 
opened  with  Burden,  who  proposed  the  loan 
provided  he  could  get  light  employment  in 
Can  field's  ofifiee  as  a  financial  man.  But 
the  financial  statement  of  Canfield  exhibited 
to  Burden  was  nearly  a  year  old,  and  this 
did  not  satisfy  Burden,  and  the  negotia- 
tions fell  through  partly  for  that  reason, 
and  partly  because  the  parties  could  not 
agree  upon  the  position  Burden  desired. 
Some  weeks  later  the  negotiations  were  re- 
sumed, the  broker  saying  that  he  might  get 
additional  security  through  an  indemnity 
bond,  by  which  the  validity  of  the  book  ac- 
counts which  were  agreed  to  be  assigned 
might  be  guaranteed  as  well  as  the  payment 
of  collections  made  by  Canfield  as  agent. 
Canfield  agreed  to  furnish  such  a  bond.  The 
proposed  bond  required  the  obligee  to  watch 
the  shipping  receipts  and  to  make  monthly 
minute  examinations  of  Canfield's  books, 
showing  the  several  assigned  accounts. 
Finding  this  requirement  to  be  a  condition 
of  such  a  bond.  Burden  demanded  that  he 
should  be  compensated  for  the  service  he 
would  be  required  to  render  to  keep  the 
bond  in  force,  and  a  compensation  of  1  per 
cent  per  month  upon  the  amount  of  the  un- 
collected accounts  at  the  end  of  each  month 
was  agreed  upon.  Thereupon  the  contract 
in  question  was  executed,  a  bond  of  in- 
demnity was  given  to  Burden,  and  some- 
thing like  100  accounts,  aggregating  about 
$14,000,  were  duly  assigned,  upon  which  an 
advance  of  $10,000  was  made. 

The  contract  is  elaborate  and  too  lengthy 
lG7]to  be  set  out  *in  full.  In  substance  it 
provided  for  a  loan  of  $10,000  at  6  per  cent 
upon  assigned  accounts  against  reputable 
merchants,  the  loan  not  to  exceed  76  per 
cent  of  the  face  value  of  the  accounts.  Can- 
field  agreed  to  act  as  burden's  agent  in  col- 
lecting, and  to  guarantee  the  payment  of 
each  account  so  assigned.  The  contract  also 
provided  that  after  the  payment  of  the 
money  borrowed  and  interest,^  and  costs  and 
expense  of  collection,  and  the  compensation 
to  Burden  for  his  services  as  required  by  the 
bond,  the  remaining  accounts  should  be 
57  li.  ed. 


signed  to  Canfield.  The  clause  in  regard  to 
this  compensation  gives  rise  to  the  claim 
of  usury.    It  was  in  these  words: 

'^he  party  of  the  second  part  shall  be 
entitled  to  compensation  for  the  labor  and 
services  to  be  performed,  and  time  to  be 
expended,  by  hhn  in  making  the  examina- 
tions required  by  the  terms  of  the  bond  exe- 
cuted by  the  Fidelity  &  Casualty  Company 
of  New  York,  and  delivered  simultaneously 
herewith,  which  compensation  is  to  be  meas- 
ured by  computing  1  per  cent  per  month 
upon  whatever  part  of  the  advance  shall 
remain  uncollected  on  the  said  accounts, 
and  for  the  period  that  the  same  shall  re- 
main uncollected." 

The  indemnity  bond,  styled  an  "assigned- 
accounts  bond,"  is  in  the  usual  form,  and  is 
undoubtedly  a  device  resorted  to,  to  enable 
merchants  to  use  book  accounts  as  collateral 
for  money  advanced  or  loaned.  The  prin- 
cipal condition  was  in  these  words: 

"The  obligee  shall  require  the  principal 
to  state  in  writing  at  the  time  of  assigning 
each  account  the  date  when  the  payment  of 
such  account  is  due,  and  if  the  payment  of 
any  account  is  not  made  within  twenty 
days  of  the  date  that  such  payment  is  due, 
the  obligee  shall  immediately  thereupon 
make  demand  by  registered  mail  upon  the 
debtor  for  the  amount  due.  The  obligee  shall 
require  the  principal  to  file  with  the  obligee 
in  connection  with  each  account  a  certifi- 
cate signed  by  a  responsible  *official[168 
or  employee  of  the  principal,  stating  that 
the  account  referred  to  in  the  certificate 
represents  a  bona  fide  sale,  and  that  the 
merchandise  concerned  with  the  account  has, 
prior  to  signing  of  the  certificate,  been 
shipped  to  the  customer  named  in  the  ac- 
count. The  obligee,  at  least  monthly,  shall 
make  an  examination  of  the  accounts  of 
the  principal,  which  shall  embrace — (1)  a 
complete  examination  of  the  books,  accounts, 
and  vouchers  of  the  principal  as  respects 
the  accounts  covered  under  the  said  agree- 
ment; (2)  a  strict  comparison  between  all 
unpaid  accounts,  as  such  accounts  appear  on 
the  records  of  the  obligee,  and  as  such  ac- 
counts appear  in  the  books  of  original  entry 
of  the  principal." 

That  this  contract  upon  its  face  is  ab- 
solutely legal  there  can  be  no  serious  doubt. 
A  material  part  of  the  security  which  Can- 
field  proposed  to  give  was  the  bond  by  which 
the  collection  of  75  per  cent  of  the  face 
value  of  the  assigned  accounts  was  guaran- 
teed, to  the  extent  of  $7,500,  as  well  as 
that  Canfield  would  promptly  pay  over  any 
money  and  checks  collected  by  him  as  agent 
for  Burden.  But  a  condition  of  this  se- 
curity was  that  the  obligee  should  keep  a 
watchful  guard  over  the  accounts  assigned, 
and  make  monthly  VnK^^^Vvotia.  ^\  ^Ob.^\)AKSs.% 
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of  Ganfleld.  That  this  would  neoeasitate 
■ereral  days'  work  each  month,  if  actaallj 
done  with  fidelitj,  is  clearly  shown.  That 
little  service  was  rendered  under  this  pro- 
▼ision,  aside  from  the  examination  of  the 
accounts  and  shipping  receipts  as  they  were 
assigned  at  different  times,  was  due  to  the 
bankruptcy  ensuing  within  a  very  short  time, 
and  the  seisuze  of  the  bankrupt's  books  by 
his  reoeiTer. 

The  contention  is  that  this  provision  for 
oompensating  Burden  for  the  service  re- 
quind  by  the  indemnity  bond  was  a  mere 
cover  for  unlawful  interest,  and  that  it  was 
never  intended  or  expected  that  any  such 
service  would  be  given.  This  b  sought 
to  be  shown  bj  alleged  oral  declarations 
of  CanfleUL  Thus,  Canfield  says  that 
169] when  *he  was  about  to  sign  the 
contract^  he  asked  Burden  what  the 
clause  about  services  to  be  rendered 
meant^  and  that  he  replied,  "that  that 
was  simply  to  get  around  the  usury  law; 
there  were  no  services  to  be  rendered  at  alL" 
Canfield's  bookkeeper,  a  Miss  Herzog,  after 
saying  that,  in  the  negotiations  prior  to  the 
day  the  agreement  was  signed,  that  she  had 
heard  Burden  say  that  he  must  have  a 
bonus  of  1  or  2  per  cent  a  month  as  usury, 
testified  as  to  what  she  overheard  through 
an  open  window  between  her  office  and  that 
occupied  by  Oanfield  at  the  time  the  bond 
was  signed,  at  follows: 

Q.  Isn't  it  a  fact  that  Mr.  Ganfleld  asked 
Mr.  Burden  what  was  meant  in  this  agree- 
ment concerning  services  and  charges  for 
services  to  be  rendered  by  Mr.  Burden? 

Mr.  Crawford.    Objected  to  as  leading. 

The  Referee.    Sustained. 

Q.  What  did  you  hear  Mr.  Ganfleld  say 
concerning  this  agreement  shown  you. 

A.  I  don't  remember. 

Q.  Well,  did  Mr.  Ganfleld  say  anything 
about  services,  or  did  Mr.  Burden  say  any- 
thing about  services  to  be  rendered? 

A.  Well,  Mr.  Burden  said  he  would  like 
to  have  about  an  hour's  work  to  do  in  our 
establishment  every  day,  and  then  Mr.  Gan- 
fleld told  him  we  would  not  have  any  use 
for  him  there. 

Burden,  when  recalled,  testifled  to  his 
good  faith,  and  that  the  compensation 
•greed  upon  was  to  be  for  the  service  re- 
ared by  the  contract  and  bond,  and  would 
be  worth  what  he  was  to  receive.  He  de- 
nied in  most  emphatic  terms  that  he  ever 
demanded  a  bonus  or  used  the  word  "usury" 
la  any  of  the  negotiations,  or  that  he 
had  ever  made  any  such  statement  or 
declaration  at  testifled  to  by  Ganfleld. 
S0  was  supported  in  his  denial  by  Koehler, 
the  broker  who  negotMed  the  loan  lor 


Ganfleld.  All  of  this  evidence  was  ex- 
cepted to  as  contradicting  the  written 
agreement  and  was  admitted  over  objec- 
tion. Where  the  inquiry  is  whether  the 
contract  is  one  forbidden  by  law,  *it  is[170 
open  to  evidence  dehon  the  agreement  to 
show  that,  though  legal  upon  its  face,  it 
was  in  fact  an  illegal  agreement.  Otherwise 
the  very  purpose  of  the  law  in  forbidding 
the  taking  of  usury  under  any  cover  or 
pretext  would  be  defeated.  The  defense  is 
one  which  the  debtor  may  make  even  though 
it  contradicts  the  agreement.  Scott  v. 
lioyd,  9  Pet  418, 9  L.  ed.  178. 

It  has  been  suggested  that  there  is  a  dis- 
tinction between  the  admissibility  of  evi- 
dence dehors  the  contract  which  is  intended 
to  show  the  whole  and  true  nature  of  the 
transaction,  and  mere  declarations  made  by 
the  lender  in  the  nature  of  a  confession  that 
the  agreement  for  services  required  to  main- 
tain the  obligation  of  the  indemnity  bond 
was  a  mere  sdieme  to  cover  usury,  and  that 
no  service  was  to  be  rendered.  We  notice 
the  distinction  and  pass  it  by,  for  the  rea- 
son that,  assuming  the  evidence  to  be  com- 
petent, it  is  not  so  convincing  as  to  justify 
a  disagreement  with  the  view  of  the  circuit 
court  of  appeals  that  the  defense  of  usury 
has  not  been  satisfactorily  made  out. 

The  instrument  upon  its  face  is  not  usuri- 
ous. Of  course,  if  the  service  to  be  rendered 
should  be  made  to  appear  trivial  and  of  no 
real  importance,  the  inference  might  be 
drawn  that  the  agreement  in  that  particular 
was  a  sham  and  device  to  cover  a  mere 
usurious  contract,  such  as  we  are  asked  to 
believe  Burden  declared  it  to  be.  Burden's 
plan  was  that  the  loan  should  carry  with  it 
light  work,  such  as  a  retired  business  man 
might  do,— one  or  two  hours  of  office  work 
each  day,  as  he  explained.  But  he  also  re- 
quested security  for  his  money.  Open  book 
accounts  might  answer  if  the  borrower  had 
a  satisfactory  business  rating.  The  latter 
means  everything  to  business  men.  Can- 
fleld's  rating  was  not  late  enough  to  satisfy 
Burden  and  the  negotiations  fell  through, 
and  were  not  resumed  for  a  month  or  mora 
Then  Koehler,  who  had  before  negotiated 
loans  for  Ganfleld,  suggested  that  he  should 
also  *give  Burden  the  indemnity  bond.[17i 
Burden  examined  the  form  of  such  bond,  and 
finding  that  one  of  its  conditions  was  his 
own  watchfulness  over  collections  and  min- 
ute inspections  of  Ganfleld's  books,  he  pro- 
posed to  make  the  loan  upon  the  assigned 
accounts  and  the  indemnity  bond,  provided 
he  was  compensated  for  the  service  the  bond 
required  from  him.  The  amount  agreed  up- 
on. Burden  daims,  was  no  more  than  a  fair 
return  for  what  Judge  Hand,  who,  in  the 
^dlstilfft  eoaxi)  tuitained  the  defense,   de- 
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■cribes  as  "work  which  was  undeniably  sub- 
stantial and  vexatious." 

To  hold  the  agreement  void  would  seem 
to  require  that  we  shall  accept  aa  true  that 
there  was  no  such  service  expected  or  re- 
quired, and  that  the  clause  was  inserted  to 
cover  a  usurious  bonus.  But  as  the  indem- 
nity bond  was  conditioned  upon  Burden 
doing  the  very  things  which  he  is  said  to 
have  declared  were  not  to  be  done,  of  what 
value  would  that  security  become?  The  nat- 
ural presumption  is  that  Burden  was  en- 
deavoring to  put  his  contract  in  such  shape 
that  Canfleld  could  not  defeat  his  obliga- 
tion by  the  defense  of  usury.  Yet  we  are 
asked  to  believe  that  he  deliberately  de- 
clared to  the  debtor  that  the  agreement  as 
to  services  was  a  device  to  defeat  the  law, 
and  that  he  was  not  to  render  any  such 
service.  Tlie  incredibility  of  such  a  dec- 
laration by  Burden  to  Can  field,  the  debtor, 
seems  obvious.  Upon  this  point  Judge 
Coxe,  for  the  circuit  court  of  appeals,  said: 

"Of  course,  bankruptcy  was  not  contem- 
plated at  that  time;  at  least  by  Burden. 
If  Canfield  did  not  enforce  the  usury  law, 
Burden  had  nothing  to  fear.  If  the  agree- 
ment did  not  bind  CanfieM,  it  did  not  bind 
anyone,  and  yet  Burden,  if  this  testimony 
be  true,  made  it  absolutely  useless  to  ac- 
complish the  object  for  which  he  says  it 
was  signed. 

"Why  should  Burden  make  an  agreement 
to  enable  him  to  receive  usurious  interest, 
172]and  at  the  same  time  make  it  *  impossi- 
ble for  him  to  take  such  interest  without 
placing  him  absolutely  at  the  mercy  of  Can- 
field? 

"There  is  no  pretense  that  Burden  was 
non  compos  mentis  at  the  time,  and  yet  it 
is  difficult  to  believe  that  any  rational  being 
would  have  jrouc  to  the  trouble  and  expense 
of  having  this  elaborate  agreement  prepared 
for  the  purpose  of  avoiding  the  usury  law, 
and  at  the  same  time  admit  to  the  only 
man  who  could  interpose  the  defense  of 
usury  that  it  was  a  void  agreement.  So 
far  as  the  validity  of  the  agreement  is  con- 
cerned. Burden  might  as  well  have  stamped 
in  red  ink  on  its  face  the  words,  'void  for 
usury.' 

"We  must  assume  that  Burden  is  a  man 
of  ordinary  common-sense,  but  in  order  to 
find  that  he  made  the  statement  quoted,  we 
must  convict  him  of  stupidity  which  is 
unique  in  its  originality.  It  is  diflicult  to 
imagine  that  a  rational  being  would  pro- 
cure a  safe  to  protect  him  from  burglary, 
and  immediately  send  the  'combination'  to 
the  burglar  whom  he  had  most  reason  to 
dread."     [113  C.  C.  A.  5G5,  10.1  Fed.  937.] 

Canfield  is  supported  by  his  bookkeeper, 
though  her  account  of  the  matter   is   ma- 
terially different  from  his.     Burden  is  sup 
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ported  by  Koehler,  the  broker,  who  was  in 
the  negotiations  throughout,  and  so  fur  as 
appears,  absolutely  disinterested.  There 
are  two  witnesses  against  two,  and  the 
burden  to  make  out  the  usury  is  strongly 
upon  the  appellant.  Stillman  t.  Northrop, 
109  N.  Y.  473,  478,  17  N.  E.  379;  White  T. 
Benjamin,  138  N.  Y.  623,  624,  33  N.  E. 
1037.    In  the  case  last  cited,  it  was  said: 

"Usury  is  a  crime;  and  he  who  alleges 
it  as  a  defense  to  an  obligation  must  estab- 
lish it  by  clear  and  satisfactory  evidenoe." 

This  the  appellant  has  not  doneii 

Decree  affirmed. 

Mr.  Justice  Pitney  dissents. 


•GULP,  COLORADO,  &  SANTA  FE[17S 
RAILWAY  COMPANY,  Plff.   in  Err., 

V. 

MARY  J.  McGINNIS,  Administratrix,  ete. 

(See  S.  C.  Reporter's  ed.  173-176.) 

Damages  ^  for  death  ^  pecuniary  bene- 
fit. 

The  recovery  under  the  Federal  employ- 
ers' liability  act  of  April  22,  1908  (36  Stat, 
at  L.  65,  chap.  149,  U.  S.  Comp.  Stat  Supp. 
1911,  p.  1322),  for  the  death  of  a  railway 
employee  while  engaged  in  interstate  com- 
merce, must  be  Umited  to  compensating 
those  relatives  for  whose  benefit  the  ad- 
ministrator sues  as  are  shown  to  have  sus- 
tained some  pecuniary  loss;  and  a  surviving 
child  not  dependent  upon  the  decedent,  and 
with  no  reasonable  expectation  of  any  pecu- 
niary benefit  from  the  continuation  oi  the 
decedent's  life,  can  have  no  share  in  such 
recovery. 

[For  other  cases,  see  Damages,  TL  j.  In  Di- 
gest Sup.  Ct.  1908.] 

[No.  762.] 

Argued   and   submitted  January  7*  1918. 
Decided  April  7,  1913. 

IN  ERROR  to  the  Court  of  Civil  Appeals 
for  the  Third  Supreme  Judicial  District 
of  the  State  of  Texas  to  review  a  judgment 
which  affirmed  a  judgment  of  the  District 
Court  of  Bell  County,  in  that  State,  in  favor 
of  plaintiff  in  a  suit  under  the  Federal  em- 
ployers' liability  act.  Reversed  and  re- 
manded for  further  proceedings. 

See  same  case  below,  —  Tex.  Civ.  App.  — ^ 
147  S.  W.  1188. 

The  facts  are  stated  in  the  opinion. 


Note. — On  the  measure  of  recoveiy  for 
death    caused    by    negligence — see    note    to 
Morgan  v.  South^m  IB.  C^.  \1  lire^-Ti.- 
60  -^^^ 


n»-i7i 


SUPREME  COURT  OF  THE  UNITED  STATES. 
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Mr.  A.  H.  Oulwell  argued  the  cause, 
and,  with  Messrs  J.  W.  Terry,  Gardiner 
Lathrop,  and  A.  B.  Browne,  filed  a  brief 
for  plaintiff  in  error: 

In  actions  of  this  character  the  sole  basis 
of  recovery  is  the  pecuniary  loss  sustained, 
which  is  a  question  of  fact,  and  the  aifirma- 
tiT8  thereof  must  be  sustained  by  evidence 
of  the  same  degree  as  is  necessary  to  sustain 
the  right  of  action.  The  burden  of  proof  is 
upon  those  asserting  the  right  of  recovery 
to  establish  fully  the  constituent  elements 
thereof. 

Oalveston,  H.  &  S.  A.  R.  Co.  t.  Worthy, 
87  Tez.  466,  29  8.  W.  376;  Fithian  v.  8t. 
Louis  &  S.  F.  R.  Oo.  188  Fed.  843;  Hirsch- 
koriti  T.  Pennsylvania  R.  Go.  138  Fed.  438; 
Swift  k  Co.  V.  Johnson,  1  L.RJ^.(N.S.)  1161, 
71  a  G.  A.  619,  138  Fed.  869;  Stewart  v. 
Baltimore  &  O.  R.  Co.  168  U.  S.  450,  42 
L.  ed.  639,  18  Sup.  CI  Rep.  105;  Cain  v. 
Southern  R.  Co.  199  Fed.  211;  Baltimore  k 
P.  R.  Co.  V.  Mackey,  157  U.  S.  92,  39  L.  ed. 
624,  16  Sup.  Ct  Rep.  491;  The  Dauntless, 
121  Fed.  420;  Chicago,  P.  k  St.  L.  R.  Cb.  v. 
Woolridge,  174  111.  330,  61  N.  E.  701. 

Messrs.  Wlntxram  Pearce  and  A.  Ii. 
OniUs  submitted  the  cause  for  defendant 
in  error. 

Mr.  Justice  ImrCon  delivered  the  opin- 
ion of  the  court: 

This  action  was  brought  in  a  state  eourt 
of  Texas  under  the  employers'  liability  act 
of  April  22,  1908  (36  Stat,  at  L.  66,  chap. 
149,  U.  8.  Comp.  Stat.  Supp.  1911,  p.  1322), 
by  the  administratrix  of  W.  T.  McGinnis, 
174]to  recover  *  damages  for  his  negligent 
death  while  in  the  services  of  the  plaintiff  in 
error,  and  while  engaged  as  engineer  on  an 
interstate  passenger  train.  The  cause  of  the 
death  was  a  derailment  which  occurred 
while  the  train  was  passing  over  a  switch. 
The  defense  of  the  company  was  that  the 
derailment  was  caused  by  malicious  tam- 
pering with  the  switch  by  a  stranger,  and 
that  the  company  had  not  been  guilty  of  any 
n^ligence  in  either  providing  a  safe  track 
and  appliance,  or  in  the  inspection  or  main- 
tenance of  the  track  and  appliances.  There 
was  a  jury,  verdict  and  judgment  for  the 
plaintiff,  which,  upon  writ  of  error  to  the 
oourt  of  civil  appeals  for  the  third  supreme 
judicial  district  of  the  state  of  Texas,  was 
affirmed.  A  writ  of  error  has  been  allowed 
to  that  court,  it  being  the  highest  court  to 
whieh  the  ease  eonld  be  earried  under  the 
law  of  the  ttate. 

It  it  aasigned  as  error  that  the  oourt  mia- 

eoDslnwd  the  eharacter  of  the  liability  im- 

jMnd  bj  tha  Mi  under  which  the  suit  was 

ArmyM  1^  m  nMag  tk«l  tere  might  be  a 


judgment  for  the  benefit  of  one  of  the  sur- 
viving children,  although  there  was  neither 
allegation  nor  evidence  that  that  surviving 
child  was  either  dependent  upon,  or  had 
any  reasonable  ground  for  expecting,  any 
pecuniary  benefit  from  a  continuance  of  the 
decedent's  life. 

The  decedent  left  a  widow  and  four  chil- 
dren, and  the  suit  was  brought  by  the 
widow,  as  administratrix,  for  the  benefit  of 
herself  and  the  four  children  named  in  the 
petition.  One  of  the  surviving  children  was 
Mrs.  Nellie  Saunders,  a  married  woman, 
residing  with  and  maintained  by  her  hus- 
band. There  was  neither  allegation  nor 
evidence  that  Mrs.  Saunders  was  in  any  way 
dependent  upon  the  decedent,  nor  that  she 
had  any  reasonable  expectation  of  any 
pecuniary  benefit  as  a  result  of  a  continua- 
tion of  his  life.  The  court  was  requested 
to  instruct  the  jury  that  it  could  not  find 
any  damage  in  favor  of  Mrs.  Saunders,  but 
this  it  declined  to  do. 

*The  jury  was  instructed  if  they  found [  175 
for  the  plaintiff,  to  return  a  verdict  for  such 
a  sum  as  would  justly  compensate  the  per- 
sons for  whose  benefit  the  suit  was  brought 
for  such  pecuniary  benefits  as  they  might 
believe  from  the  evidence  the  beneficiaries 
had  a  reasonable  expectation  of  receiving 
from  the  decedent,  if  his  death  had  not  been 
so  occasioned.  They  were  further  told  to 
find  a  round  sum  in  favor  of  the  plaintiff, 
and  then  apportion  that  sum  among  all  the 
persons  for  whom  the  suit  had  been  brought^ 
stating  in  their  verdict,  "how  much,  if  any- 
thing, you  find  for  each  of  said  persons." 
The  jury  returned  a  verdict  for  $15,000, 
and  apportioned  it,  one  half  to  the  widow, 
and  the  remainder  equally  among  the  fou/ 
children,  including  Mrs.  Saunders. 

The  court  of  civil  appeals  upheld  this  rul- 
ing, saying  that  the  Federal  "statute  ex 
pressly  authorized  the  suit  to  be  brought 
by  the  personal  representative  for  the  bene- 
fit  of  the  surviving  wife  and  children  of  the 
deceased,  irrespective  of  whether  they  were 
dependent  upon  him,  or  had  the  right  to 
expect  any  pecuniary  assistance  from  him." 
147  8.  W.  1189.  This  construction  of  the 
character  of  the  statutory  liability  imposed 
by  the  act  of  Congress  was  erroneous.  In 
a  series  of  cases  lately  decided  by  this  court, 
the  act  in  this  aspect  has  been  construed  as 
intended  only  to  compensate  the  surviving 
relatives  of  such  a  deceased  employee  for 
the  actual  pecuniary  loss  resulting  to  the 
partieular  person  or  persons  for  whose 
benefit  an  action  is  given.  The  recovery 
must  therefore  be  limited  to  compensating 
those  relativM   for  whoM  benefit  the   ad- 
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ministrator  sues  as  are  shown  to  have  sus- 
tained some  pecuniary  loss.  Michigan  C. 
R.  Co.  y.  Vreeland,  227  U.  8.  50,  ante,  417, 
38  Sup.  Ct  Rep.  192;  American  R.  Co.  t. 
Didricksen,  227  U.  8.  145,  ante,  456,  83 
Sup.  Ct  Rep.  224.  In  the  last-cited  case, 
speaking  of  the  emplojers'  liability  act,  we 
said: 

"The  cause  of  action  which  was  created  in 
behalf  of  the  injured  employee  did  not  sur- 
▼iye  his  death,  nor  pass  to  his  representa- 
tives.  But  the  act,  in  case  of  the  death 
176]  *8uch  an  employee  from  his  injury, 
creates  a  new  and  distinct  right  of  action  for 
the  benefit  of  the  dependent  relatives  named 
in  the  statute.  The  damages  recoverable  are 
limited  to  such  loss  as  results  to  them  be- 
cause they  have  been  deprived  of  a  reason- 
able expectation  of  pecuniary  benefits  by 

the  wrongful  death  of  the  injured  employee. 
The  damage  is  limited  strictly  to  the  finan- 
cial loss  thus  sustained." 

The  statutory  action  of  an  administrator 
is  not  for  the  equal  benefit  of  each  of  the 
surviving  relatives  for  whose  benefit  the 
suit  is  brought.  Though  the  judgment  may 
be  for  a  gross  amount,  the  interest  of  each 
beneficiary  must  be  measured  by  his  or  her 
Individual  pecuniary  loss.  That  apportion- 
ment is  for  the  jury  to  return.  This  will, 
of  course,  exclude  any  recovery  in  behalf  of 
such  as  show  no  pecuniary  loss. 

It  has  also  been  assigned  as  error  that  the 
defense  of  assumed  risk  was,  in  legal  effect, 
denied,  because  the  court  overruled  a  mo- 
tion to  instruct  a  verdict  for  the  defendant. 
The  defense  of  assumed  risk  was  submitted 
to  the  jury  under  a  full  and  fair  general 
charge.  In  addition  a  number  of  special 
requests  asked  by  the  railroad  company  in 
respect  to  several  aspects  of  the  facts  were 
given.  The  contention  is  that,  upon  all 
of  the  evidence  in  the  case,  there  was  no 
suflScient  evidence  of  any  negligence  for 
which  the  company  was  chargeable,  in  law, 
and  that  in  such  case  the  death  of  the  dece- 
dent must  have  been  due  to  some  assumed 
risk.    We  pass  this  by. 

The  judgment  must  be  reversed  upon  the 
Federal  question  already  considered.  Upon 
another  trial  the  facts  may  be  altogether 
different,  and  we  decline  t6  express  any 
opinion  as  to  their  legal  effect.  Murdock  v. 
Memphis,  20  Wall.  590,  22  L.  ed.  429. 

For   the   cause   indicated,   the   judgment 
will  be  reversed  and  the  case  remanded  for 
further    proceedings    consistent    with    this 
opinion. 
57  Ii. 
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GRANT      BROTHERS     OONSTRUCnOK 

COMPANY. 

(See  8.  a  Reporter*!  ed.  177-194.) 

Railroads  —  oonstrnctloii  oontrad  — • 
transportation  of  contractor's  ontlli. 

1.  The  haulinff  of  the  camp  and  grading 
outfit  required  by  a  construction  company 
in  grading  a  railway  branch  or  eztension 
to  and  from  points  as  near  as  possible  to 
the  work,  without  regard  to  regular  stik 
tions,  must  be  regarded  as  contemplated  by 
the  contract  between  the  railway  company 
and  the  construction  company,  where  the 
original  proposals  stated  that  the  railway 
company  noped  "to  keen  the  end  of  the  traek 
within  4  miles  of  the  nearest  grading 
camp,"  and  the  contract  itself  provided  tluii 
water  and  supplies  should  "be  hauled  to  end 
of  track,  both  in  the  usual  manner  of  eoH* 
struction  trains,"  and  after  providinff  for 
reduced  rates  for  outfit,  supplies,  and  em* 
ployees  to  and  from  all  points  on  the  line 
of  the  railway  company,  stated  that  the 
railway  company  snould  secure  similar 
rates  for  the  contractor  over  its  coast  lines 
"on  camp  and  grading  outfit,  in  carload 
lots,  both  to  and  from  the  work,"  and  hv  a 
supplemental  contract  it  was  provided  tnal 
men  and  supplies  should  he  hauled  "to  tlie 
end  of  track  free." 

[Construction  of  railroad,  set   Railroads.  IL. 
In  Digest  Bop.  Ct.  1906J 

Carriers  ^  departure  fk^m  pnblishod 
rates  —  transporting  constmction  out- 
fit. 

2.  An  arrangement  between  a  railway 
company  and  a  construction  company  for 
free  or  reduced-rate  transportation  of  the 
men  and  materials  required  by  the  construc- 
tion company  in  grading  an  extension  or 
branch  line,  when  a  part  of  the  eontraet 
and  entered  into  in  good  faith,  is  not  ob- 
noxious to  the  provisions  of  law  prohibitiiig 
departures  from  published  tariffs. 

(For  other  cases,  see  Carriers,  III.  s^  In  Digest 
Bop.  Ct  IMS.  J 

Carriers  —  acts  ontside  carrlor's  duties 

—  contract    exemption    from    neffU- 

genoe. 

8.  A  railway  company,  when  transporfp 

NoTB. — On  the  general  subject  of  eon- 
tract  exemptions  from  carrier's  liabilitjr  for 
negligence — see  notes  to  New  Jersey  Steam 
Nav.  Co.  V.  Merchant's  Bank,  12  L.  ed.  U.  8. 
465;  and  Chicago,  M.  &  St.  P.  R.  Co.  ▼. 
Solan,  42  L.  ed.  U.  S.  688. 

On  the  effect  of  statutory  provSsleiis 
against  rebates  upon  contracts  for  trsa^ 
portation  at  less  than  the  regular  rates— see 
notes  to  Armour  Packing  Ca  v.  United 
States,  14  L.RA.(N.S.)  400;  and  Armour 
Packing  Co.  t.  United  States  62  L.  ed.  U.  & 
681. 


BDFBEUB  CXHIBT  OF  THE  UHITED  STATES.  Oor.  Ikm, 

i  »  reduced  rate  the  mm,  ap-  MeCawlef  *.  FumeM  R.  Co.  L.  R.  t  Q.  Bl 

,_juioM,  and  nippliH  raqplnd  bj  a  eon-  69,  iS  L.  J.  Q.  B.  N.  8. 4,  27  L.  T.  K.  S.  49$, 

•ttuction  eompany  in  grading  an  extension  2i  Week.  Rep.  140;  Oallln  t.  London  A  H. 

or  branch  line  to  and  from  the  poInU  where  w.  R.  Co.  U  R.  10  Q.  B.  210.  44  L.  J.  Q.  B. 

Si;Sl  ilL?^  TiT^LJ^  Tm"  »■  8.  8B.  32  L.  T.  N.  8.  6B0.  23  Week.  Rep. 

atmetion  eontnwt,  ii  not  aetiDg  aj  a  com-  ,.„     ,,  .    ._  _    „  ^       •.  -.i    n    n      -.« 

mon  carrier,  and  may  therefore  exempt  it-  308;    Quunbj   v.  Boston  t  M.   R.   Co.    160 

Mif  from  UabiUty  for  nwllgance.  ""•■  3M.  6  LJLA.  84(1,  23  N.  B.  206,  S  Am. 

IFoi  other  ea>«hMa  Carri*™.  II.  h.  T.  to  W.    Neg.  Cat.  869;  Payne  v  "^ "-"'-  ■■  '  •» 

nrt  iip.  ct  uM-l  no.  ibt  ind.  aia.  si  i 

OuTlera  —  oontnto*  «neinptk>ii  -  

""S?*'**''-          ^            , .  .^^  The  reason  for  the  adoption  of  the  role  <rf 

pany,  under ^rtloh  the  railroad  agieea  to  for  ewmption  from  liability  for  negligence, 

tranaport  free  or  at  a  reduced  rate  the  eamp  o<i"Me  of  mere  artiflelal  techDleahtlee,  la 

outfit  and  mpplles  required  h^  the  eonatmc-  *^*  practical  one  reiterated  by  Mr.  Juitlee 

tlon  eompany  in  grading  an  extenaion  or  Gray  in  Liverpool  A  O.  W.  Steam  Co.  t. 

braneh  line,  mnet  be  deemed  to  have  in-  Phenix  Ina.  Co.   (The  Montana)   129  U.  B. 

tended    to    exempt    the    railway    company  441,  3g  l  ed.  7B2,  B  Sup.  Ct.  Hep.  489,  aa 

JT  •"  ^^i^*'  H'.K^vf'"!'*  .?*""*»'  followi!     The  carrier  and  hli  cuatomer  do 

tadon,   whether   attrtbuUble   to   it.   ne^li-  „^  ^and  upon  a  footing  of  equality.    The 

genee  or  not,  where  the  contract  oontuna  ,  j,  - j     ,    "^      i™i."ih  m  kjubiuj.    «« 

iueh  proTlaion*  as  "aU  riak  of  lose  or  dam-  '"rfl^dual  customer  haa  no  real  freedom  of 

age  to  be  borne  by  the  contractor,"  "aU  <*<'<'=•■    He  cannot  afTord  to  higgle  or  stand 

movementa  of  goods  at  less  than  tariff  rates  out,  and  eeeic  redress  in  the  court*.    He  pre- 

to  be  at  eonalgnee'e  risk  of  loos  and  dam-  fen  rather  to  accept  any  bill  of  lading,  or 

age,"  "paasengera  carried  at  lest  than  tarifi  to  aign  any  paper,  that  the  carrier  presents; 

ratea  wiU  be  required  to   assume   all  risk  ^d  in  most  casta  he  has  no  alternative  bat 

of  acddent  to  person  and  baggage,"  "the  to  do  this,  or  to  abandon  his  business. 

iT^U^iStTfr  H^j;^^''™"  '■'S  B"t  '"^"^  «««  «•«»  'or  the  adoption  of 

in  ease  01  accident  or  damage  to  men  and  .,    ,       ,             ....         ■ 

•nppUes,"  sines  these  reiterl^  sUtemenU  '"'=''  ""  "PP««""r  ''"••'  <»'  restnctive  rule 

tftdenoe  tbe  intention  to  deal  comprehen-  eeaeee,  the  application  thereof  also  ceasea, 

alTely  witk  aU  lieks  incident  to  the  trans-  and  a  different  principle  or  rule  of  pnblie 

portaticm,  not  excluding  the  obvious  risk  of  policy  comes  into  play, 

loss  by  reason  of  some  neglect  in  the  opera-  Printing  k  Numerical  Registering  Co.  ». 

SU"  !L       *'*^'       «._        ..   ,.   .  Sampson,  L.  H.  ]9  Eq.  485,  44  L.  J.  Ch.  N.  S. 

'VSLt'lS^  cTlkn  *^'^'*  "■  "^  '•  *■  >>*•  70»,  32  U  T.  N.  8.  3M,  23  Week.  Rep.  463. 

21  Bng.  Rul.  Cas.  808;    Baltimore  ft  O.  S. 

(No.  147.]  W.  R.  Oo.  V.  Voigt,  178  U.  8.  498,  44  L.  ed. 

SeO,  20  Sup.  Ct  Rep.  3S5;  New  York  C.  k 

Aifwd  Junaty  M,  IBll.     Deeldsd  April  H.  R.  R.  Co.  v.  DifendaJTer,  62  C.  C.  A.  I,  135 

7,  jgi3.  Fed.  396;  MeDermon  t.  Southern  P.  Co.  122 

Fed.  871;  Wilson  v,  Atlantic  Coaet  Line  R. 

JN  ERROR  to  the  Supreme  Oourt  of  the  Co.  129  Fed.  781 ;  Chicago,  R.  1.  *  P.  R.  Co. 

Territory  of  Ariiona  to  review  a  judg-  '■  Hamler,  216  III.  630,  1  L.R.A.(N.8,)  674, 

■Mat  which   effirmed   a   Judgment   of   the  ^0"  ■*™-  ^t-  R«P-  187,  74  N.  E.  705.  1  Ann. 

DUtriet  Court  of  Maricopa  County,  in  that  Cas.  42;  Northern  P.  R.  Co.  v.  Adams,  IM 

twritory.  in  favor  of  pUintiff  in^  action  "■  8.  440    462.  4S3    48  L.  ed.  513,  5  7,  618. 

"                   .            .        '^  .  9A    film      nt     Rav,      Ana-     A    Wit\**      n^\yrn^Am 


t  a  earrier  for  the  loss  of  property 
hf  flrs  while  In  course  of  transportatioi 


«i«dlngs. 


24  Sup.  Ct.  Rep.  408;  4  Elliott,  Railroads, 
2d  ed.  II  1398,  1397;  1  Hutchinson,  Carr. 

,       ,    .,  3d  ed.  I  80. 

for    further    pro-        j,  j^^  railway  company  were  to  be  heU 


as  acting  in  itt  capacity  as  common  carrier, 


oas  same  ease  below,  13  Aria.  186,  108  ti^„  ^  ,,  ,pp,„nt  that  the  plaintiff  below 

"*■  **'•  seeks  to  recover  as  a  party  to  an  illegal  ar> 

The  faeto  are  aUtad  In  tbe  opinlos.  rangement;  and  it  would  he  contrary  In  aneh 

Ur.     Chwdliwr    lAthrap     argued    the  «•••  to  pnbllc  policy  to  assist  or  permit  it  te 

mmt,  Md,  with  Messrs.  Robert  Dunlap  and  recover  under  an  agreement  or  arrangement 

Psol  Bnrfca,  filed  a  brief  lor  plalnUffs  in  under  which  It  would  be  held  to  have  da- 

airor:  liberately  violated  provisiona  of  the  lltMr- 

Whsn  OM  aeoepts  and  usea  free  tranapor-  state  eommerea  law. 
tatien  upon  eooditlon  that  It  is  to  be  at  hU       Chicago  &  A.  B.  Co.  v.  Kirby,  225  U.  B. 

rtak,  that  IneludM  aeeeasarily  any  risk  like-  lU,  H  L.  ed.  1033,  32  Sup.  Ct  Rep.  ttttt 

^  to  be  eneoontared,  whether  arising  fron  Continental  Wall  Paper  Co.  v.  Louis  Voigl 

a»  aegUgtaM  ot  tb  mrriei^  fwaate  er  ft  Sons  Ca.  212  U.  S.  227,  IS  L.  ed.  486,  tt 

''•^trwlm.  Bu.  GL  Kaft.  VN-.  m\um  t.  Adams  En. 


1912.  BAKTA  R^  P.  4  P.  R.  00.  t.  GRANT  BB06.  OOKBtR.  Oa 

Co  245  m.  410,  —  LJLA.(NJS.)  — ,  02  V,  party  !■  a  common  earrier  !■  laid  down  la 

E.  277;  United  8ho«  Maehinerj  Oo.  t.  La-  1  HutoliiBBony  on  Oairien,  Sd  €d.  i  48,  all 

Chapelle,  — ^Mass.  — ,  09  N.  E.  289.  the  elements  of  wUch  teet  are  found  and 

We  are  aware,  of  eourse,  of  a  diBpoeition  follj  satiefied  in  the  case  at  bar. 
in  courts  at  times  to  grant  relief  where  The  plaintiff  in  error  being  a  oommon 
plaintiff's  right  Is  not  dependent  upon  show-  carrier  with  respect  to  the  goods  shipped  bj 
ing  the  illegal  contract  or  arrangement,  and  defendant  in  error,  then,  though  tiie  ear- 
where  it  would  be  apparently  inequitable  not  riage  was  by  special  contract^  it  still  re- 
to  grant  relief.  They  were  general^  cases  in  mained  a  ccmunon  carrier, 
which  the  contract  or  transaction  was  not  New  York  C.  R.  Cc  ▼•  Loekwood,  17  Wall 
made  criminal,  and  punishable  as  such  under  878,  21  L.  ed.  830,  10  Am.  N^.  Gaa.  824; 
the  laws.  LiTerpool  &  G.  W.  Steam  Co.  ▼.  PhcBniz  Ins. 

Brooks  T.  Martin,  2  WalL  70,  17  L.  ed.  Co.  (The  Montana)  120  U.  8.  307,  82  L.  ed. 

732;  McMuUen  ▼.  Hoffman,  174  U.  8.  830,  788,  0  8up.  Ct  Rep.  480;  Mears  ▼.  New 

858,  43  L.  ed.  1117,  1124,  10  8up.  Ct  Rep.  York,  N.  H.  ft  H.  R.  Oo.  75  Conn.  171,  68 

839;  Embrey  y.  Jemison,  131  U.  8.  338,  348,  L.RJL  884,  08  Am.  8t.  Rep.  108,  62  AiL  810. 
83  L.  ed.  172,  177,  0  8up.  Ct.  Rep.  778.  The  plaintiff  in  error,  having  no  right  to 

If,  for  the  sake  of  argument,  it  be  assumed  refuse  to  carry  the  goods  of  defendiuii  in 

that  the  contract  did  not  in  law  reliere  error,  could  not  contract  for  their  carriage 

plaintiff   in   error   from   liability   for   loss  in  any  capacity  except  as  a  common  carrier. 
caused  by   its  negligence,  yet  the  burden       Liverpool  ft  Q.  W.  8team  Co.  ▼.  PhoBnix 

was  upon  defendant  in  error  to  show  by  evi-  Ins.  Co.  (The  Montana)  120  U.  8.  807,  82 

dence  that  some  negligence  of  plaintiff  in  L.  ed.  788,  0  8up.  Ct.  Rep.  480;  4  EUiotl» 

error  was  the  proximate  cause  of  the  loss.  Railroads,  pp.  11,  12;  1  Hutchinson,  Osnr. 

There  wss  a  total  failure  of  proof  in  that  9  44;  Chicago,  M.  ft  8t.  P.  R.  Co.  t.  Wal- 

respect  lace,  30  L JLA.  181,  14  a  C.  A.  267,  24  U.  a 

Hutchinson,  Carr.  3d  ed.   SS  440,  1355;  App.  589,  88  Fed.  508. 
Charnock  v.  Texas  A  P.  R.  Co.  194  U.  8.  482,       The  fact  that  the  contract  of  carriage  of 

48  L.  ed.  1057,  24  Sup.  Ct.  Rep.  871;  Crary  the  destroyed  goods  of  defendant  in  error 

V.  Lehigh  Valley  R.  Co.  203  Pa.  525,  59  ^"^m  incidental  to  a  contract  having  for  Hi 

L.RA.  815,  93  Am.  St  Rep.  778,  53  AtL  383.  principal  object  the  construction  of  a  mb- 

It  is  apparent  from  the  early  common-law  sidiary  line  of  pUintiff  in  error  eannot 

authorities  that  a  common  carrier  might  change  the  character  of  plaintiff  in  error 

exonerate  himself  from  liability  for  any  loss  *<>  t^***  o^  »  private  carrier, 
not  occasioned  by  his  actual   misfeasance       Being  a  common  carrier,  plaintiff  la  onor 

or  gross  negligence  even  in  cases  where  the  «>«W  not  by  contract  absolve  itself  from 

carrier  sought  to  exonerate  himself  from  liability  to  the  defendant  in  error  for  its 

liabilitv  by  a  mere  notice.  acts  of  n^ligence. 

New  York  C.  R.  Co.  v.  Loekwood,  17  WalL       Baltimore  ft  O.  8.  W.  R.  Oo.  ▼.  Volgt,  176 

872,  21  L.  ed.  638,  10  Am.  Neg.  Cas.  624.  ^-  8.  498,  44  L.  ed.  580,  20  Sup.  Ct.  Rep. 

Indeed,  it  is  held  in  England  that  a  rail-  ^^^'>  ^«  Kensington,  183  U.  8.  288,  48  U 

way  carrier  may  be  relieved  by  the  shipper  ^l}^'  f^  2"P-  Ct.  Rep.  102.  ^  ,  ,  ^^ 

from  liability  for  damsge  except  upon  proof  ,  ^^  ^^^f  ^^  ^^^  "^"^^^   ^f^^ 

that  it  arose  from^rilfil  misconduS  on  the  ^"  f  ^^'>    "  LT^Tf?™^*^  ^ 
..,.,.,              ^  render  the  contract  violative  of  the  inter- 
part  of  defendant's  servants.  ^^^  commerce  law. 

Forder  v.  Great  Western  R.  Co.  [1905]  2       ^he  Interstate  Commerce  Cbmmisdcni  has 

K.  B.  632,  74  L.  J.  K.  B.  N.  8.  871,  53  Week,  construed  the  sUtute  as  not  preventing  a 

Rep.  674,  93  L.  T.  N.  a  344,  21  Times  L.  R.  carrier  (common  carrier)  from  giving  free 

825.    See  also  Magnin  v.  Dinsmore,  70  N.  Y.  or  reduced  rate  carriage  over  its  lines  to 

41 7,  28  Am.  Rep.  608.  contractors  for  materials,  supplies,  and  men. 

It  was  plainly  intended  that  the  railway       Re  Railroad  Tel^.  Cos.  12  Inters.  Con. 

company  should  be  at  no  risk  of  liability.  Rep.  11. 

The  provision  is  found  in  the  construction       The  object  of  the  statute  la  to  seenre  Jnsl 

contract  and   in  the  supplementary  letter,  and  reasonable  charges  for  transportaUoii» 

It  was  inserted  by  laymen,  and  the  court  ^d  to  prevent  unjust  discrimination  in  tlie 

should  give  effect  to  the  obvious  intent.  rendition  of  services  under  similar  oondi- 

Sexton  V.  Kessler  ft  Co.  225  U.  &  00,  68  *i^n»- 
L.  ed.  996,  32  Sup.  Ct  Rep.  867.  Interstate  Oommerw  Commission  ▼•  Baltt- 

'^  '^  more  ft  0.  R.  Co.  146  U.  8.  283,  38  L.  ed.  800, 

Mr.  Isidore  B.  Dockweiler  argued  the  4  inters.  Com.  Rep.  02, 12  Sup.  Ct.  Rep.  844. 
cause,  and,  with  Mr.  A.  C.  Baker,  filed  a       The  case  at  bar  is  an  action  9»  deUeiOf 

brief  for  defendant  in  error :  and  not  eso  oontraciu. 

The  true  test  to  determine  whether  a       TU  eoatatafi^cA  eaxl^ll!^^\^^^>^^'■»^ 
§7  Jj.  ed.  ^^^ 
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tzempt  the  plaintiff  in  error  from  liability 
for  its  acts  of  negligence,  and  therefore  the 
exeinption  contracted  for  was  from  loss  oc- 
casioned by  the  dangers  naturally  incident 
to  the  carriage,  and  not  from  damage 
bMUghi  about  by  the  carrier's  negligence. 

New  Jersey  Steam  Nav.  Co.  v.  Merchants* 
Bank,  6  How.  344,  12  L.  ed.  465 ;  Mynard  v. 
fifyracuae,  B.  &  N.  Y.  R.  Co.  71  N.  Y.  183,  27 
Am.  Rep.  28;  4  Elliott,  Railroads,  §  1508; 
1  Hutchinson,  Carr.  3d  ed.  {  463;  Mono- 
graphie  note  to  Chicago  k  N.  W.  R.  Co.  v. 
Calumet  Stock  Farm,  88  Am.  St.  Rep.  119. 

The  facts  of  the  case  at  bar  being  such 
that  reasonable  men  may  fairly  differ  upon 
the  question  as  to  whether  or  not  there  was 
n^ligence,  the  determination  of  the  matter 
wu  for  the  jury,  and  their  verdict  will  not 
be  disturbed  on  appeal. 

Grand  Trunk  R.  Co.  t.  Ives,  144  U.  S.  408, 
36  L.  ed.  485,  12  Sup.  Ct.  Rep.  679,  12  Am. 
N^.  Cas.  659,  21  Am.  &  Eng.  Enc.  Law, 
408;  Marande  y.  Texas  &  P.  R.  Co.  184  U.  S. 
178,  46  L.  ed.  487,  22  Sup.  Ct  Rep.  340. 

The  negligence  being  found,  the  commis- 
sion and  omission  of  acts  exposing  the 
goods  of  the  defendant  in  error  to  dangers 
of  destruction  or  loss,  and  failure  to  safe- 
guard the  same  from  injury,  the  question 
of  proximate  cause  became  one  of  fact  for 
the  jury,  and  no  independent,  intermediate, 
efficient  cause  appearing,  the  original  wrong 
must  be  considered  as  reaching  to  the  effect 
and  proximate  to  it. 

Milwaukee  &  St.  P.  R.  Co.  y.  Kellogg,  94 
U.  S.  470,  24  L.  ed.  257;  Aetna  F.  Ins.  Co.  y. 
Boon,  95  U.  S.  117,  24  L.  ed.  395;  Hayes  y. 
Michigan  C.  R.  Co.  Ill  U.  S.  228,  28  L.  ed. 
410,  4  Sup.  Ct.  Rep.  369;  The  G.  R.  Booth, 
171  U.  S.  460,  43  1m  ed.  234,  19  Sup.  Ct. 
Rep.  0;  Hayes  y.  Williams,  17  Colo.  472,  30 
Pae.  854 ;  Pullman  Palace  Car  Co.  y.  Laack, 
148  111.  260,  18  JjJRJl.  220,  32  N.  E.  285,  14 
Am.  N^.  Cas.  291. 

Mr.  Justice  Hughes  deliyered  the  opin- 
ion of  the  court: 

Hie  Grant  Brothers  Construction  Com- 
pany recoyered  judgment  in  the  district 
eourt  of  the  territory  of  Arizona  for  $9,- 
061  for  the  loss  of  its  property  by  fire  on 
June  6,  1907,  between  Bouse  and  PhoBnix, 
Arisona,  while  in  course  of  transportation 
on  the  railroad  operated  by  the  Santa  Fe, 
PrsMott,  k  Phoenix  Railway  Company,  the 
plaintiff  in  error.  The  judgment  was  en- 
tored  upon  a  rerdict  of  a  jury,  a  motion 
for  a  new  trial  was  denied,  and  the  judg- 
nant  was  affirmed  by  the  supreme  court  of 
tho  territory. 

Tlie  railway  oompany  had  been  engaged 

£a  handing,  westerly  from  its  main  line,  a 

Anuicft  ndlnrnd  known  m  iht  Arisona  k 

aUtfrnUm  BnilTomd.    fto  thli  piirpoM  it 


entered  into  a  contract  with  the  construc- 
tion company  for  the  necessary  grading. 
The  property  in  question  consisted  of  the 
camp  and  grading  outfit  and  supplies,  be- 
longing to  the  construction  company,  which 
had  been  used  by  it  in  this  work,  and  were 
being  removed  by  reason  of  its  completion. 
At  the  time  in  question  the  branch  line 
was  operated  regularly  only  as  far  as 
Bouse,  and  the  property  was  loaded  on 
cars  "at  the  front"  or  end  of  track,  about 
12  miles  west  of  that  station,  to  be 
carried  to  Phoenix.  The  superintendent, 
foremen,  and  about  fifty  workmen  of  the 
construction  company,  were  taken  on  the 
cars  at  the  same  place  for  the  same  desti- 
nation. The  cars  were  hauled  by  the  rail- 
way company  to  Bouse  (where  explosives 
and  hay  were  unloaded),  and  were  there 
attached  to  a  regular  train  which  brought 
them  to  a  point  known  as  the  A.  and  C. 
Junction,  where  the  Arizona  k  California 
line  joined  the  main  line  of  the  *rail-[182 
way  company.  Atthis  junction  (which  was 
about  4  miles  from  Wickenburg,  a  sta- 
tion on  the  main  line  in  the  direction  of 
Phoenix),  all  the  cars  containing  the  outfit 
of  the  construction  company,  save  one, 
were  cut  out  of  the  train  and  were  put  up- 
on a  side  track.  The  rest  of  the  train, 
with  the  employees  of  the  construction 
company,  went  on  to  Wickenburg.  This 
took  place  late  in  the  evening  of  June  5, 
1907,  and  about  10  o'clock  in  the  morning 
of  the  next  day,  four  of  the  cars  left  on 
the  side  track  were  destroyed  by  fire. 

The  A.  and  C.  Junction  is  described  as 
being  in  an  open  desert,  without  a  station 
agent  or  inhabitants,  and  without  water 
or  fire  apparatus.  The  cars  were  left  with- 
out a  watchman  in  charge.  The  reason 
given  by  the  conductor  for  leaving  them  at 
this  point  was  that  there  was  no  room  for 
the  cars  at  Wickenburg.  There  was  no  ex- 
planation of  the  cause  of  the  fire,  the  only 
suggestion  as  to  this  being  that  before 
the  fire  occurred  one  train  passed  by,  be- 
tween 4  and  5  o'clock  in  the  morning. 

At  the  close  of  the  evidence  the  railway 
company  requested  the  trial  court  to  di- 
rect a  verdict  in  its  favor.  This  request 
was  refused  and  exception  taken;  and  the 
sustaining  of  this  ruling  is  assigned  as 
error.  It  is  contended  by  the  railway 
company  that,  under  its  contract  with  the 
construction  company,  it  was  exempt  from 
all  liability;  and,  further,  that  even  as- 
suming it  to  be  liable  for  negligence,  there 
was  a  total  failure  of  proof  in  that  re- 
spect. 

The  principal  question  relates  to  the 
scope  and  validity  of  the  provision  of  the 
contract  between  the  parties  as  to  the  lia- 
bIHty  oi  tka  ttSVwvu  «imi^a.iky. 
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The  facts  are  these:  In  NoTember,  1904, 
the  railway  company  issued  a  oall  for 
proposals  for  the  grading  of  the  roadbed, 
clearing  right-of-way,  making  necessary 
canals,  etc.,  of  the  Arizona  &  California 
Railroad,  for  a  distance  of  about  40 
miles.  The  construction  company  made  a 
188]*bid,  which  was  accepted,  and  a  eon- 
tract  was  executed  accordingly  on  December 
12,  1904. 

This  contract,  after  proTiding  for  the 
performance  of  the  described  work  of  grad- 
ing, etc.,  contained  the  following  terms 
with  respect  to  the  transportation  of  sup- 
plies, camp  and  grading  outfit,  and  em- 
ployees of  the  construction  company,  which 
were  the  same  as  those  set  forth  in  the 
call  for  bids: 

"14.  Water  will  be  delivered  in  cars  at 
the  end  of  the  track  at  the  rate  of  one 
dollar  and  fifty  cents  ($1.50)  per  1,000 
gallons,  and  supplies  will  be  hauled  to  end 
of  track,  both  in  the  usual  manner  of 
construction  trains,  subject  to  delays,  etc., 
incident  thereto.  All  risk  of  loss  or  dam- 
age to  be  borne  by  the  contractor. 

''15.  The  company  will  furnish  a  rate  of 
1  cent  per  ton  mile  from  all  points  on  the 
S.  F.  P.  &  P.  Road  and  leased  roads  for 
the  contractor,  on  camp  and  grading  out- 
fit and  supplies,  corral  supplies,  etc.,  ex- 
cept explosives  and  conmiissary  goods,  and 
return  to  original  shipping  points  at  same 
rates,  on  completion  of  the  work.  All  move- 
ments of  goods  at  less  than  tariff  rates 
to  be  at  consignee's  risk  of  loss  and  dam- 
age. 

"16.  The  company  will  also  furnish  the 
contractor's  employees  ...  a  rate  of 
1  cent  per  passenger  mile,  .  .  .  and 
return  those  who  have  worked  until  the 
completion  of  contract  at  the  same  rate. 
Passengers  carried  at  less  than  tariff  rates 
will  be  required  to  assume  all  risk  of  ac- 
cident to  person  and  baggage.  The  plan 
of  movement  of  these  employees  and  freight 
is  to  be  according  to  rules  of  the  general 
freight  and  passenger  agent. 

"17.  The  company  will  also  secure  for 
the  contractor  similar  rates  over  the  Santa 
Fe  Company's  coast  lines,  on  camp  and 
grading  outfit,  in  carload  lots,  both  to 
and  from  the  work,  and  for  workmen  go- 
ing to  the  work  in  lots  of  five  (5)  or 
more." 

184]  *  After  the  work  covered  by  the  con- 
tract had  been  finished,  it  was  agreed  that 
the  construction  eompany  should  continue 
the  grading  of  the  road  further  to  the  west, 
upon  the  same  terms  and  conditions  as 
those  stated  in  the  former  contract,  save 
that  the  prices  for  the  work  were  increased, 
and  it  was  provided  that  water  should  be 
deliveved  ai  tb«  end  of  track  /res  of  ooat, 
57  L.  ed. 


except  for  car  hire,  and  that  men  and 
supplies  should  be  hauled  free  on  the  line 
of  the  Arizona  &  California  Railroad,  be- 
tween the  A.  and  G.  Junction  and  the  end 
of  track.  This  supplementary  agreement, 
which  was  evidenced  by  letters  exchanged 
in  November,  1905,  also  contained  an  ex- 
press provision  "that  the  company  shall 
assume  no  obligation  or  risk  in  case  of 
accident  or  damage  to  men  and  supplies." 

It  was  under  these  conditions  that  in 
Jime,.  1907,  the  railroad  company — the 
grading  having  been  done — took  up  the 
men,  outfit,  and  supplies  of  the  construc- 
tion company  at  the  end  of  the  track  for 
the  purpose  of  transporting  them  to 
Phoenix. 

It  is  alleged  in  the  complaint  that  the 
transportation  of  the  property  was  to  bo 
at  the  contract  rate  of  1  cent  per  ton 
mile,  and  it  is  undisputed  that  this  was 
less  than  the  tariff  rates  of  the  railway 
company  accorded  to  the  general  publie. 

It    is    the    established    doctrine    of   this 
court  that  common  carriers  cannot  secure 
immunity    from    liability   for   their   negli- 
gence  by    any   sort   of   stipulation.     New 
York  C.  R.  Co.  v.  Lockwood,  17  Wall.  857, 
21  L.  ed.  627;   Liverpool  k  G.  W.  Steam 
Co.  T.  Phenix  Ins.  Co.  (The  Montana)  129 
U.  S.  397,  32  L.  ed.  788,  9  Sup.  Ct  Rep. 
469;  Baltimore  k  0.  S.  W.  R.  Co.  v.  Voigt, 
176  U.  S.  498,  507,  44  L.  ed.  560,  565,  20 
Sup.  Ct.  Rep.  385;  Knott  v.  Botany  Worsted 
Mills,  179  U.  S.  69,  71,  45  L.  ed.  90,  93, 
21  Sup.  Ct.  Rep.  30;  The  Kensington,  183 
U.  S.  263,  268,  46  L.  ed.  190,  193,  22  Sup. 
Ct.   Rep.   102.     The  rule   rests   on  broad 
grounds    of    public    policy,    justifying    the 
restriction   of   liberty   of  contract  because 
of   the   public   ends   to  be   achieved.     The 
great  object  of  the  law  governing  common 
carriers  was  to  secure  the  utmost  care  in 
the  rendering  of  a  service  of  the  highest  im- 
portance to  the  ^community.    A  carrier [  185 
who  stipulates  not  to  be  bound  to  the  ex- 
ercise of  care  and  diligence  "seeks  to  put 
off  the  essential  duties  of  his  employment." 
It  is  recognized  that  the  carrier  and  the 
individual  customer  are  not  on  an  equal 
footing.     "The    latter    .    .    .    cannot    af- 
ford to  higgle  or  stand  out  and  seek  re- 
dress  in    the   courts.    ...    He   prefers 
rather   to   accept   any   bill   of   lading,   or 
sign  any  paper  the  carrier  presents;  often, 
indeed,  without  knowing  what  the  one  or 
the  other  contains.     In  most  cases  he  has 
no  alternative  but  to  do  this  or  abandon 
his  business."    New  York  C.  R.  Co.  t.  Lock- 
wood,  17  Wall.  378,  379,  21  L.  ed.  639,  640. 
For  these  reasons,  the  common  carrier,  in 
the  prosecution  of  its  business  as  such,  is 
not   permitted  to  dro^  Ua  ^^«x%is^fft  vb.^ 
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bftiles,  with  right  to  stipulate  against  the 
eonsequencea  of  its  n^ligenoe. 

Hanifeatlj,  this  rule  has  no  application 
when  a  railroad  company  is  acting  outside 
the  performance  of  its  duty  as  a  common 
carrier.  In  such  ease,  it  is  dealing  with 
matters  invoMng  ordinary  considerations 
of  contractual  relation;  those  who  choose 
to  enter  into  engagements  with  it  are  not 
at  a  disadvantage;  and  its  stipulations  even 
against  liability  for  its  own  neglect  are 
not  repugnant  to  the  requirements  of  its 
publie  serrioe.  The  rule  extends  no  fur- 
ther than  the  reason  for  it.  It  is  apparent 
that  there  may  be  special  engagements  which 
are  not  embraced  within  its  duty  as  a 
oommon  carrier,  although  their  perform- 
ance may  incidentally  involye  the  actual 
transportation  of  persons  and  things,  whose 
carriage  in  other  circumstances  might  be 
within  its  public  obligation.  Baltimore  k 
0.  &  W.  R.  Go.  ▼.  Voigt»  176  U.  8.  498, 
44  L.  ed.  660,  20  Sup.  Ct  Rep.  385,  and 
cases  cited;  Northern  P.  R.  Co.  y.  Adams, 
102  U.  S.  440,  48  L.  ed.  513,  24  Sup.  Ct. 
Rep.  408;  Long  t.  Lehigh  Vall^  R.  Co.  (C. 
0.  A.  2d  a)  66  a  a  A.  354,  130  Fed. 
870. 

Thus,  in  Baltimore  &  0.  S.  W.  R.  Co.  t. 
Voigt,  supra,  it  was  held  that  an  express 
186]messenger  in  charge  of  ^express  matter 
in  pursuance  of  the  contract  between  the  ex- 
press company  and  the  railroad  company 
was  not  a  passenger  of  the  latter  within 
the  meaning  of  the  rule  of  New  York  C. 
R.  Go.  T.  Lockwood,  supra;  that  he  was 
not  constrained  to  enter  into  the  contract 
whflreby  the  railroad  company  was  exon- 
erated from  liability  to  him  for  its  negli- 
gence; and  that  such  a  contract  did  not 
oontraTcne  public  policy.  His  position  was 
one  ''created  by  an  agreement  between  the 
txpress  company  and  the  railroad  company, 
adjusting  the  terms  of  a  joint  business, — 
the  transportation  and  delivery  of  express 
matter.  His  duties  of  personal  control 
and  custody  of  the  goods  and  packages, 
if  not  performed  by  an  express  messenger, 
would  have  to  be  performed  by  one  in  the 
inunediate  sendee  of  the  railroad  company." 
It  was  clear  that  although  the  messenger 
was  actually  carried  on  the  train,  and  al- 
though the  railroad  company  received  com- 
pensation in  connection  with  its  contract 
for  the  express  business,  his  relation  to 
the  railroad  company  was  "widely  different 
from  thai  of  ordinary  passengers,"  and 
there  was  no  justification  for  extending 
the  doetrine  restricting  the  freedom  of  con- 
tract to  a  case  which  lay  entirely  outside 
the  reason  which  supported  it. 

la  eonstructing,  improving,  or  repairing 

/iif  romd,  and  in  Imilding  its  extensions  and 

bnuBcktt^  tt#  nilnMid  eomp^nj  !•  prorid- 


ing  facilities  for  its  service  as  a  common 
carrier,  but,  of  course,  is  not  acting  as  such. 
It  may  do  the  work  itself,  if  it  chooses, 
or  it  may  make  it  the  subject  of  contract 
with  another.  In  the  latter  case  it  simply 
employs  an  appropriate  agency.  The  haul- 
age by  the  railroad  company  of  the  men, 
appliances,  and  supplies,  required  by  the 
contractor  for  the  purpose  of  the  construc- 
tion or  improvement,  to  or  from  the  point 
on  its  line  where  the  work  is  to  be  done, 
is  merely  incidental  to  the  work  itself. 
The  cost  of  such  haulage  is  obviously  an  item 
of  expense  which  must  be  taken  into  account 
in  fixing  the  *terms  of  the  construc-[187 
tion  contract,  and  in  providing  for  it  over 
its  own  line  the  railroad  company  may  ad- 
just the  matter  with  the  contractor  as  it 
sees  fit.  If  the  railroad  company  did  the 
work  directly,  it  would  have  to  take  its 
employees  and  the  necessary  outfit  to  the 
place  of  work,  and  it  may  undertake  to  do 
the  like  for  the  contractor,  either  free  of 
charge  or  at  reduced  rates,  as  they  may 
agree. 

Usually,  necessity  or  proper  convenience 
requires  an  undertaking  by  the  railroad 
company,  as  to  such  transportation,  which 
it  would  be  under  no  obligation  to  assume 
in  any  event  as  a  common  carrier.  Men 
and  supplies  must  be  put  down  and  taken 
up  at  points  on  the  line  where  there  is  no 
regular  station,  and  where  the  railroad  com- 
pany would  not  be  bound  to  accept  or  to 
discharge  freight  or  passengers.  In  a  case 
like  the  present  one,  of  the  grading  of  an 
extension  or  branch  line,  it  is  convenient 
that  the  track,  laid  as  the  roadbed  is  pre- 
pared for  it,  should  be  utilized  for  the 
hauling  of  men  and  materials  to  a  point 
as  near  as  possible  to  the  work,  although 
such  track  is  not  open  to  the  public,  and 
the  railroad  company  as  a  common  carrier 
has  assumed,  as  yet,  no  obligation  for  gen- 
eral transportation  over  it.  This  was  ob- 
viously contemplated  in  the  contract  in 
question;  and  a  construction  of  the  con- 
tract so  as  to  make  it  apply  only  to  the 
hauling  of  camp  and  grading  outfit  to  sta- 
tions to  which  the  company  was  regularly 
doing  business  is  wholly  inadmissible.  The 
original  proposals  stated  that  the  railway 
company  hoped  "to  keep  the  end  of  the 
track  within  4  miles  of  the  nearest  grad- 
ing camp."  The  contract  itself  provided 
that  water  and  supplies  should  "be  hauled 
to  end  of  track,  both  in  the  usual  manner 
of  construction  trains."  And,  after  pro- 
viding for  the  reduced  rates  for  outfit,  sup- 
pliea,  and  employees  from  all  points  on  the 
line  of  the  railway  company,  and  for  the 
return  of  the  same  to  original  shifting 
points  at  the  same  rates  on  completion  ol 
the  workt  the  intent  if  iliowB  by  the  pro> 
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188]TiBioii  'immediately  following,  thai  the  reriM  the  eontraet^  and  the  qoeitioii  aiai- 

railway  company  thofiild  Moure  similar  rates  ply  is  whether  the  stipulation  sgainst  lia- 

for  the  contractor  orer  its  coast  linea  ^on  bility,  in  yiew  of  the  reduced  rates,  oortred 

camp  and  grading  outfit^  in  carload  lots,  all  losses, — ^those  which  might  he  due  to  the 

both  to  and  from  the  work/*    In  the  sup-  carrier's  neglect,  as  well  as  others, 
plementary  contract  it  was  proTided  that       We  entertain  no  doubt  as  to  what  the 

men  and  supplies  should  be  hauled  "to  the  parties  meant.     The  limitations  upon  the 

end  of  track  free,**  with  the  provision  that  liability    of    the    railway    company    were 

this  should  only  apply  on  the  line  of  the  first  fully  stated  in  the  call  for  propoealsb 

Arizona   k   California   Railroad;    that   is,  and  when  the  bid  was  accepted  in  aeeord* 

"between  A.  and  0.  Junction  and  the  end  ance  with  the  terms  of  the  call,  the  same 

of  the  track."    When  the  work  was  done,  limitations  were  inserted  in  the  oontraet. 

the  men  and  outfit  were  actually  taken  up  Thus,  it  was  provided  with  respect  to  the 

by  the   railway   company   some   12   miles  supplies  to  be  hauled  to  the  end  of  trades 

beyond    the    last   regular   station    on   the  ''All  risk  of  loss  or  damage  to  be  borne  1^ 

branch  line.    The  parties  plainly  intended  the  contractor;"  again,  as  to  the  camp  and 

that  the  camp  and  grading  outfit  should  grading  outfits  and  supplies:     ^AH  mofe- 

be  transported  for  the  benefit  of  the  con-  ments  of  goods  at  less  tiian  tariff  rates  to 

tractor  as  near  to  the  work  as  it  reason-  be  at  consignee's  risk  of  loss  and  damage;" 

ably  could  be,  and  without  regard  to  r^gu-  and  with  regard  to  the  employees:     'Taa- 

lar  stations,  and  that  it  should  be  removed  sengers  carried  at  lees  than  tariff  ratea 

in  the  same  way  when  the  grading  was  will  be  required  to  assume  all  risk  of  aeel* 

completed.  dent   to   person   and   baggage."     Furtiter, 

It  is  clear  that  in  dealing  with  trans-  in    the    supplemental    agreement,   it    was 

portation   of   tliis  character  over  its   own  stipulated:    ''The  company  shall  flfiniw»ir  do 

road,    in   connection   with   construction  or  obligation  or  risk  in  case  of  aceideni  or 

improvement,   a   railroad   company   is  not  damage  to  men  and  supplies."     When  w« 

acting  in  the  performance  of  its  duty  as  a  consider  the  drcumstances  of  the  partlet 

common  carrier,  and  the  arrangement  for  and  the  objects  of  the  contract,  w«  eanaol 

free  or  reduced-rate  carriage  for  the  neces-  escape  the  conclusion  thai  these  reiterated 

sary  materials  and  men  used  in  the  work,  statements  evidence  the  intention  to  deal 

when  it  is  a  part  of  the  contract,  entered  comprehensively   with   M   the   risks   ind- 

into  in  good  faith,  and  not  as  a  subterfuge,  dent  to  the  transportation,  not  ezduding 

is  not  obnoxious  to  the  provisions  of  law  the  obvious  risk  of  loss  by  reason  of  some 

prohibiting  departures  from  the  published  neglect  in  the  'operation  of  the  road.[19# 

tariffs,  for  the  reason  that  such  an  agree-  The  oontraet  was  between  two  oorporatioBS, 

ment  lies  outside  the  policy  of  these  pro-  and  dealt  with  the  familiar  transactions  of 

visions.     See   Re  Railroad-Telegraph   Cos.  their  everyday  concerns.    The  stipnlaticms 

12  Inters.  Cora.  Rep.  10,  11.  are  in  the  terse  language  of  badness  men. 

The  parties,  then,  were  free  to  make  their  rphe  supplemenUl  oontraet  is  contained  in 

own  bargain  as  to  this  transportation  and  ^„  informal  letter.     And,  when  "aU  risk 

the   liability    which   .hould   fcttach   to   it  ^f  ,^  „  dMuagrf*  ia  tpoken  of,  and  it  it 

There  u  no  rule  of  public  policy  which  de-  pro^jed  that  the  railway  company  iliall 

nies  effect  to  their  expressed  intention,  but,  »„unie  "no  obligation  or  risk  in  «•■•  af 

on  the  contrary,  as  the  matter  lies  within  .eeident  or  damage,"  it  ia  evident  that  they 

the   range   of   permissible  agreement,  the  ^  ,,^      ^  ^  ,„.tt„  f^^  ^  ^i,,,,^ 

highest  public  policy  is  found  >n  the  en-  ^andpoint.  and  are  bargaining  f or  a  i«. 

ATiT*",.        *.      ??^  tlJ,    •»  .^"-T  dueed  rate  to  be  eharged  by  the  raUwij 

189]tu8lly  made.    Undoubtedly,  it  *u  not  to  ..  v     j       j  . 

be  lightly^oncluded  that  the  railroad  com-  '^'^^^^\^''  *\",  ^*  ^"*;  !?^  ^^^^ 
pany  has  been  relieved  from  liability  for  J  ^^'^  ^  *^*  ^^^^  ^  ^'  *^*  transporta- 
iU  neglect,  but,  on  the  other  hand,  if  this  **t»  ^  ^\  construction  company,  on  the 
was  the  agreement  as  fairly  interpreted,  o***®'-  "  »•  *">•  "^*  general  words  of 
it  is  not  to  be  arbitrarily  overridden.  The  exemption  have  often  been  found  Insnffl. 
parties  were  on  an  equal  footing.  The  c*eat  ^  cover  injuries  due  to  n^ligcnee, 
risk  of  loss  or  damage  to  the  grading  out-  »nd  »  ^^^  imposing  such  a  limitation  up- 
fit  or  supplies  from  any  cause,  while  being  ^^  t^®*'^  ^^^  ^^  manifest  propriety  in 
transported  over  the  line  of  the  railway  tho««  jurisdictions  where  common  carriers^ 
company,  could  be  assumed  by  one  party  acting  as  such,  are  allowed  to  stipulate 
or  the  other,  as  they  saw  fit.  This  risk  was  against  the  consequences  of  their  neglect 
an  item  which  naturally  would  enter  into  if  this  is  done  in  explicit  terms.  But  here^ 
the  calculations  of  the  parties  with  re-  to  repeat,  we  are  entirely  out  of  the  do* 
spect  to  the  rate  to  be  eharged  by  the  main  governed  by  the  rule  of  ^ublia  ^a!&s| 
railway  company.  We  ere  not  #t  liberty  to  afteet\B|  eominiBA  tAXi\fKv  v^^  ^^^  MP^^ 
1^7  Z>,  ed,  ^^'^ 
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ment  must  be  taken  according  to  its  actual 
intent 

It  will  be  obeeryed  that  the  limitation 
from  liability  was  to  apply  to  the  work- 
men as  well  as  to  the  goods.  We  do  not 
need  to  inquire  as  to  the  effect  of  such  an 
exemption  in  the  case  of  a  workman  who 
had  not  assented  to  it.  But  the  provisions 
as  to  the  workmen  throw  light  upon  the 
intent  of  the  parties  with  respect  to  the 
property.  In  the  supplemental  contract 
both  men  and  supplies  were  grouped  in  one 
stipulation  for  immunity.  The  railway 
company,  however,  would  not  have  been 
liable  in  any  event  for  injuries  to  the  work- 
men save  in  case  of  negligence;  and  in 
bargaining  for  a  limitation  of  liability  as 
to  the  workmen,  they  evidently  had  negli- 
gence in  view.  The  word  "accident"  in  this 
connection  was  manifestly  used  in  its  popu- 
lar sense,  and  not  as  limited  to  occurrences 
191]beyond  the  ^carrier's  control.  Further, 
it  will  be  remembered  that  in  the  supple- 
mental contract,  free  haulage  was  given 
o?er  the  branch  line,  and  the  stipulation, 
therein  repeated,  was  certainly  to  protect 
the  carrier  from  a  liability,  in  the  case 
of  injury  to  the  workmen,  which  otherwise 
would  attach;  that  is,  a  liability  for  neg- 
ligence. 

This  point  was  recognized  by  the  court 
in  New  York  C.  R.  Co.  v.  Lockwood,  17 
Wall.  367,  21  L.  ed.  627,  which  involved 
the  obligation  of  a  common  carrier.  The 
contract  for  exemption  from  liability  was 
general,  but  it  related  to  a  drover  accom- 
panying his  cattle  (who,  notwithstanding 
that  he  had  a  pass,  was  held  to  be  a  pas- 
senger for  hire),  as  well  as  to  the  cattle 
themselves;  and  with  respect  to  the  drover, 
it  was  assumed  in  the  course  of  the  opin- 
ion that  the  stipulation  included  immunity 
from  liability  for  the  company's  negligence. 
And  thus  the  eourt  was  brought  to  the  de- 
cision of  the  question  whether  a  conmion 
carrier  could  be  permitted  to  make  a  stip- 
ulation of  that  sort.  The  court  said:  "It 
is  strenuously  insisted,  however,  that  as 
n^ligence  is  the  only  ground  of  liability 
in  the  carriage  of  passengers,  and  as  the 
contract  is  absolute  in  its  terms,  it  must 
be  construed  to  embrace  negligence  as  well 
as  accident,  the  former  in  reference  to  pas- 
sengers, and  both  in  reference  to  the  cattle 
carried  in  the  train.  As  this  argument 
■eems  plausible,  and  the  exclusion  of  a 
liability  embraced  in  the  terms  of  exemp- 
tion on  the  ground  that  it  could  not  have 
been  in  the  mind  of  the  parties  is  some- 
what arbitrary,  we  will  proceed  to  examine 
the  question  before  propounded;  namely, 
whether  common  carriers  may  excuse  them- 
MiwBe  from  liBbiUtj  for  mgligence.''     (Id. 

/9k  M^  S&8.) 
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The  question  as  to  the  fair  interpreta- 
tion of  language  such  as  is  used  in  the 
present  case,  where  the  railroad  company 
is  acting  outside  the  performance  of  its 
duty  as  a  common  carrier,  was  considered 
by  the  circuit  court  of  appeals  in  the 
second  circuit  in  Long  v.  Lehigh  Valley 
•R.  Co.  65  C.  C.  A.  354,  130  Fed.  870.[19a 
That  was  the  case  of  an  express  messenger 
who  was  injured  while  employed  as  such  in 
an  express  car  on  one  of  the  defendant's 
trains,  owing  to  the  negligence  of  the  de- 
fendant's employees.  His  contract  with  the 
express  company  contained  a  provision  that 
he  assumed  "all  risk  of  accidents  and  inju- 
ries" to  himself  "arising  out  of  such  employ- 
ment," and  that  he  released  the  express 
company  and  the  transportation  lines  on 
which  he  was  to  render  service  from  any 
claims  "arising  out  of  any  such  accidents 
or  injuries"  that  might  happen  to  him 
while  so  employed.  Circuit  Judge  Wallace, 
in  delivering  the  opinion  of  the  court,  after 
referring  to  Baltimore  &  O.  S.  W.  R.  Co. 
v.  Voigt,  176  U.  S.  498,  44  L.  ed.  500,  20 
Sup.  Ct.  Rep.  385,  said:  "It  is  said  that 
the  contract  in  that  case  in  terms  included 
among  the  risks  assumed  by  the  express 
messenger  accidents  and  injuries  occasioned 
by  negligence,  while  the  contract  here  does 
not;  and  it  is  urged  that,  in  the  absence 
of  such  a  stipulation,  the  contract  should 
be  construed  not  to  extend  to  that  class  of 
accidents  or  injuries.  This  contention 
would  doubtless  be  sound  if  the  parties 
contracting  had  not  been  treating  on  terms 
of  equality,  as  is  the  case  between  a  com* 
mon  carrier  and  a  shipper  of  goods  or  a 
passenger.  But  when  this  is  not  the  ease, 
and  no  rule  of  public  policy  forbids  a  con- 
tract by  which  one  of  the  parties  is  ex- 
onerated from  any  risk  arising  from  negli- 
gence, there  is  no  reason  why  the  ordinary 
rules  of  construction  should  not  obtain, 
and  the  contract  be  given  effect  according 
to  the  intention  of  the  parties.  The  ob- 
servations of  this  court  in  McCormick  ▼. 
Shippy,  59  C.  C.  A.  568,  124  Fed.  48,  are 
appropriate:  'There  is  no  question  of  pub- 
lic policy  involved  in  this  contract,  as  in 
the  case  of  a  common  carrier.  It  is  well 
settled  ihat  the  parties  in  such  a  case  have 
the  right  to  provide  by  apt  language  against 
liability  for  negligence.  .  .  .  The  clause 
must  be  interpreted  to  include  loss  through 
negligence,  because  for  loss  not  arising 
from  negligence  he  would  not  be  liable.' 

*"8o,  in  this  case,  the  defendant,  be-[19S 
ing  merely  a  private  carrier  in  respect  to 
the  plaintiff,  owed  him  merely  the  duty  of 
ordinary  care,  and  could  only  have  been  lia* 
ble  to  him  for  injuries  arising  from  neg- 
ligence, and  the  release  made  in  advance 
■  mnat  bttve  tontom^latftd  tAcidents  and  in- 
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{uries  of  that  character.    In  Bates  t.  Old  ther  proceedings  aa  mkj  not  be  ineoBiia^ 
Colony  R.  Co.  147  Mass.  265,  17  N.  E.  633,  ent  with  this  opinion, 
the  agreement  between  the  express  messen- 
ger and  the  express  company  was  that  the  — — 
former  'will  assume  all  risk  and  [of]  acci- 
dents and  injuries  resulting  therefrom,  and  QEOROE  A.  FULLER  COMPANT,  Plff.  In 
will  hold  said  company  free  and  discharged  Err., 
from  all  claims  and  demands  in  any  way  ^^               ^* 
growing   out   of  any   injuries   received  by  WILSON  A.  MoCLOSKEY. 
him  while  so  riding.'     In  Hosmer  y.  Old 

Colony   R.  Co.   166   Mass.   606,   31   N.   E.  (See  S.  0.  Reporter's  ed.  lM-204.) 
652,  the  plaintiff  was  an  expressman,  and 

had  agreed  that,  in  consideration  of  the  ^^^^^JLT  ^'*?^'*  "®*  '»**^  *^^®^  - 
company's  allowing  him  to  ride  in  baggage  ^^^^^  7ecWion%ill  not  be  held  in- 
cars  on  its  trams,  he  would  assume  all  sufficient  on  writ  of  error,  for  the  asserted 
risk  of  accidents  and  injuries  resulting  lack  of  a  sufficient  averment  of  the  negli- 
therefrom.'  In  both  cases  the  language  of  gence  of  one  of  the  two  codefendants,  where 
the  contract,  although  not  expressly  in-  it  is  manifest  that  the  plaintiff  intended  to, 
eluding  injuries  or  accidents  by  negligence,  and  did,  charge  negligence  on  the  part  of 
was  construed  to  relieve  the  railroad  com-  ^^^^  defendants,  and  the  attention  of  the 
pany  from  liability  for  injuries  by  n^li-  ^"*^?>S^J^*;  7*  <^f."«^  ^  ^^^  particular 
r««i«  T«  nhinur,^  1^  A  &f  T>  D  rvT-  *^  which  the  declaration  was  deemed  to  be 
^^^'  ,a^^a'  ?J;  if V  n  a  o J*  insufficient  as  against  that  particular  de- 
Wallace  30  L.R.A.  161,  14  C.  C.  A.  257,  fendant,  and  no  mention  was  made  of  the 
£4  U.  S.  App.  689,  66  Fed.  606,  the  Ian-  specific  point  sought  to  be  raised, 
guage  of  the  contract  was  as  general  as  it  [For  other  cases,  see  Appeal  and  Error,  YIII. 
is  in  the  present  case,  and  the  railroad  J»  *•  ^  ^^^^  8«P-  ct  1908.] 
company  was  exonerated  from  liability."  Appeal  -  prejudicial  error  -  modifying 
ijA^  9K7  \  requested  Instmction. 
ua.  p.  •JO/.)  2  Modifying  a  requested  instruction  to 
We  see  no  ground  whatever  for  the  con-  the  effect  that  an  employee  riding  on  the 
elusion  that  it  was  not  the  intention  of  the  top  of  an  elevator,  who  was  caught  in  the 
parties  to  give  the  railroad  company  im-  weights  which  passed  the  car  at  the  fifth 
mimity  from  negligence  in  the  case  of  the  fioor,  could  not  recover  if  he  had  unneces- 
workmen,  and  in  view  of  the  provisions  and  ""^7  placed  himself  in  a  dangerous  posi- 
purpose  of  the  contract  it  cannot  be  held  *T'  ^J.  requiring  the  jury  to  take  into  con- 
that  they  had  a  different  intention  with  "<\«r*t»on  the  fact  that  he  intended  to  go 
.  /  .,  wt"ct«"v  luwcuMwu  witu  ^  •  ^^  Yiigh  as  the  second  fioor,  and  had 
respect  to  the  camp  and  grading  outfit  and  gigialed  the  elevator  operator  accordingly, 
oupphes.  When  they  agreed  that  all  move-  ig  not  prejudicial  error,  where  the  court,  in 
ment  of  this  property  at  less  than  tariff  other  portions  of  the  charge,  correctly  hi- 
rates  should  be  at  the  risk  of  the  con-  structed  the  jury  on  the  subject  of  con- 
struction company,  and  later,  in  the  supple-  tributory  negligence,  and  there  is  no  room 

mental  contract,  that  the  railway  company  t^  ^^^^^  *»  ^  *^®  court's  meaning. 

«A^i.v     ij  •               li        ui'     i.'              •  i»f  [^or  other  cases*  see  Appeal  and  Error,  VIII. 

194jshould  •assume  "no  obligation  or  risk"  m,  8,  c,  in  Digest  Sup.  Ct  1908.] 

in  the  case  of  damage  to  supplies,  we  think  Master  and  servant  —  which  of  two  por- 

it  clear  that  they  meant  to  cover  the  en-  sons  is  master  of  third. 

tire   transportation    risk,    with    respect   to  3.  An  elevator  operator  is  the  servant  of 

this  property,  and  that  losses  such  as  oc-  a  building  contractor,  so  as  to  render  him 

curred  in  this  case,  whether  or  not  attri-  liable  for  the  former's  negligence  in  operat- 

butable  to  the   negligence  of  the   railway  '°«  *^^  ^''JiT^**''^  1°  'T^,  ^.*  "^"^T 

°iF  rZ  \.  ,  «»"'^»/  man  employed  by  a  subcontractor  in  paint- 
company,  were  within  the  stipulated  im-  ing  the  elevator  ihaft,  where  th*  «n:iiSior, 
munity.  having  obtained  the  use  of  the  elevator  and 

It  is  therefore  unnecessary  to  discuss  the  the  operator  from  the  company  installing 

assignments  of  error  which  are  based  upon  the  elevator,  agreed  to  furnish  the  subcon* 

the  ruling  of  the  court  with  respect  to  the  tractor    elevator,    power,    and    operator   at 

submission  to  the  jury  of  the  question  of  ^"7  ^^^^  }}i^^  *J»«  contractor  m  aleyalor 

negligence.     Our  conclusion  is  that,  upon  company  did  not  want  them    the  subcon- 

the  facts  disclosed  at  the  trial,  the  rail-  tractor  having  no  other  control  over  the 
way  company  was  entitled  to  a  direction  i  Note. — ^As  to  which  of  two  or  more  per- 
of  a  verdict  in  its  favor,  and  the  judgment  j  sons  is  the  master  of  another,  who  la  con- 
sustaining  the  recovery  of  the  construe- »  ceded  to  be  the  servant  of  one  of  them— «ea 
tion  company  must  therefore  be  reversed.     I  "^*«  ^  ^^^^7  ^'   Shedden  Co.   37  L.R^ 

The  judgment  is  reversed  and  the  case  '^^  ^^^  responsibility  of  owner  or  occupier 


iremanded    to    the    Supreme    Court   of   the 


Territorial   Supreme  Court,   for  such  fur 


of  building  where  operation  of  elevator  if 


State  of  Arizona  as  the  successor  of  the    j^t  ^o  independent  contractor— see  nota  tA 


Sciolaro  ^.  ikw^  M  AJiLfeu^:&S^^  V^S^^ 
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operator  fhan  to  signal  him  when  to  start 
and  when  to  stop  the  eleyator  while  in  use 
as  a  temporary  staging. 
[By>r  other  cases,  see  Master  and  Servant,  I. 
a.  In  Digest  8np.  Ct.  1908.] 

[No.  176.] 

Submitted  March  7,  1013.     Decided  April 

7,  1013. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
District  of  Columbia  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the  Su- 
preme Court  of  the  District,  in  favor  of 
plaintiff,  in  a  personal-injury  action.  Af- 
firmed. 
See  same  ease  below,  85  App.  D.  C.  695. 
The  facts  are  stated  in  the  opinion. 

Mr.  Bklward  S.  DuTall,  Jr.,  submitted 
the  cause  for  plaintiff  in  error: 

It  was  error  in  the  trial  court  to  decide, 
as  a  matter  of  law,  under  all  the  evidence, 
that  Locke  was  the  servant  of  the  Fuller 
Company. 

Standard  Oil  Co.  y.  Anderson,  212  U.  8. 
215,  221,  53  L.  ed.  480,  483,  20  Sup.  Ct.  Rep. 
252;  Byrne  v.  Kansas  City,  Ft.  S.  ft  M.  R. 
Co.  24  L.RA.  693,  0  C.  C.  A.  666,  22  U.  S. 
App.  220,  61  Fed.  600;  Powell  v.  Virginia 
Constr.  Co.  88  Tenn.  692,  17  Am.  St.  Rep. 
925,  13  S.  W.  691 ;  The  Elton,  73  C.  C.  A. 
467,  142  Fed.  367;  Rourke  v.  White  Moss 
Colliery  Co.  L.  R  2  0.  P.  Dir.  205,  46  L.  J. 
C.  P.  N.  S.  283,  36  L.  T.  N.  S.  49,  25  Week. 
Rep.  263;  Murray  v.  Currie,  L.  R.  6  C.  P. 
24,  40  L.  J.  C.  P.  N.  S.  20,  23  L.  T.  N.  S.  557, 
19  Week.  Rep.  104;  Donovan  v.  Laning  W. 
k  D.  Constr.  Syndicate,  [1893]  1  Q.  B.  629, 
4  Reports,  817,  68  L.  T.  N.  S.  512,  41  Week. 
Rep.  455,  57  J.  P.  583;  Wyllie  v.  Palmer, 
137  N.  Y.  248,  19  L.R.A.  286,  33  N.  E.  381; 
Mclnerney  v.  Delaware  k  H.  Canal  Co.  151 
N.  Y.  411,  45  N.  E.  848,  1  Am.  Neg.  Rep. 
153;  Delory  v.  Blodgett,  186  Mass.  126,  64 
L.R.A.  114,  102  Am.  St.  Rep.  328,  69  N.  E. 
1078,  15  Am.  Neg.  Rep.  581;  Delaware,  L. 
k  W.  R.  Co.  T.  Hardy,  59  N.  J.  L.  35,  34  Atl. 
986;  Parkhurst  y.  Swift,  31  Ind.  App.  521, 
68  N.  E.  620;  Anderson  v.  Boyer,  156  N.  Y. 
93,  50  N.  E.  976;  Connor  v.  Koch,  63  App. 
Div.  257,  71  N.  Y.  Supp.  836;  Chesapeake  k 
0.  R.  Co.  V.  Howard,  178  U.  S.  153,  44  L.  ed. 
1015,  20  Sup.  Ct.  Rep.  880;  Guy  v.  Donald, 
203  U.  S.  399,  51  L.  ed.  245,  27  Sup.  Ct. 
Rep.  63. 

It  it  an  important  test  of  liability  whether 
the  company  reserves  the  power  not  only  to 
direct  what  shall  be  done,  but  how  it  shall 
be  done. 

New  Orleans,  M.  ft  C.  R.  Co.  y.  Hanning, 

15  Wall.  640,  21  L.  ed.  220;   Singer  Mfg. 

Oa  F.  Rmhn,  132  U.  S.  518,  33  L.  ed.  440,  10 

SajK    CL  Rep»   176;    Ouement  t.  Browa, 


148  U.  S.  622,  37  L.  ed.  586,  13  Sup.  Ct 
Rep.  672;  Baltimore  ft  0.  R.  Co.  v.  Baug^, 

149  U.  S.  368,  37  L.  ed.  772,  13  Sup.  Ct 
Rep.  014;  Morgan  v.  Smith,  169  Mass.  570, 
35  N.  E.  101 ;  Geer  v.  Darrow,  61  Conn.  220, 
23  Atl.  1087 ;  Charlock  v.  Freel,  125  N.  Y. 
357,  26  N.  E.  262;  Bailey  v.  Troy  ft  B.  R. 
Co.  57  Vt.  252,  52  Am.  Rep.  129;  Johnston 
V.  Ott  Bros.  155  Pa.  17,  25  Atl.  751. 

If  an  independent  contractor  is  employed 
to  do  a  lawful  act,  and  in  the  course  of  the 
work  his  servants  commit  some  casual  act 
of  wrong  or  negligence,  the  employer  is  not 
answerable. 

2  Kent  Com.  p.  260 ;  Reedie  v.  London  ft 
N.  W.  R.  Co.  4  Exch.  244,  6  Eng.  Ry.  ft  C. 
Cas.  184,  20  L.  J.  Exch.  N.  S.  65,  19  Eng. 
Rul.  Cas.  411;  Overton  v.  Freeman,  11  C.  B. 
867,  3  Car.  ft  K.  52,  21  L.  J.  C.  P.  N.  S.  52, 
16  Jur.  65;  Gayford  y.  Nicholls,  9  Exch. 
707,  2  C.  L.  R.  1066,  23  L.  J.  Exch.  N.  S. 
205,  2  Week.  Rep.  463;  Peachey  v.  Rowland, 
13  C.  B.  182,  22  L.  J.  C.  P.  N.  S.  81,  17  Jur. 
764;  Forsyth  v.  Hooper,  11  Allen,  419; 
Hilliard  y.  Richardson,  3  Gray,  349,  63  Am. 
Dec.  743;  Blake  v.  Ferris,  5  N.  Y.  48,  55  Am. 
Dec.  304;  Pack  v.  New  York,  8  N.  Y.  222; 
De  Forrest  v.  Wright,  2  Mich.  368;  Paintei 
V.  PitUburgh,  46  Pa.  213;  Eaton  ▼.  Eu- 
ropean ft  N.  A.  R.  Co.  69  Me.  520,  8  Am. 
Rep.  430;  McCarthy  v.  Second  Parrish,  71 
Me.  318,  36  Am.  Rep.  320;  Cunningham  v. 
International  R.  Co.  61  Tex.  503,  32  Am. 
Rep.  632 ;  King  v.  New  York  C.  ft  H.  R.  R. 
Co.  66  N.  Y.  181,  23  Am.  Rep.  37;  Schnurr 
V.  Huntington  County,  22  Ind.  App.  188, 
53  N.  E.  425;  Sullivan  v.  Now  Bedford  Gas 
ft  Edison  Light  Co.  190  Mass.  288,  76  N.  E. 
1048;  Hooe  v.  Boston  ft  N.  Street  R.  Co. 
187  Mass.  67,  72  N.  E.  341;  Laugher  v. 
Pointer,  5  Bam.  ft  C.  560,  8  Dowl.  ft  R.  550, 
4  L.  J.  K.  B.  309 ;  Clark  v.  Hannibal  ft  St. 
J.  R.  Co.  36  Mo.  202;  Hauser  v.  Metropoli- 
tan Street  R.  Co.  27  Misc.  538,  68  N.  Y. 
Supp.  286;  Casement  v.  Brown,  148  U.  S. 
622,  37  L.  ed.  635,  13  Sup.  Ct  Rep.  672; 
Chicago  V.  Bobbins,  2  Black,  418,  17  L.  ed. 
298;  Robbins  v.  Chicago,  4  Wall.  657,  18 
L.  ed.  427;  Hill  v.  Schneider,  13  App.  Div. 
290,  43  N.  Y.  Supp.  1,  1  Am.  Neg.  Rep. 
141 ;  Uppington  v.  New  York,  165  N.  Y.  222, 
53  L.ItA.  560,  69  N.  E.  91,  9  Am.  Neg.  Rep. 
116;  Boomer  v.  Wilbur,  176  Mass.  482,  53 
L.RA.  172,  57  N.  E.  1004,  8  Am.  Neg.  Rep. 
246;  Francis  v.  Johnson,  127  Iowa,  801, 
101  N.  W.  878,  17  Am.  Neg.  Rep.  507. 

It  was  McCloskey's  duty  while  on  the  ele- 
vator to  exercise  proper  care  for  his  own 
safety;  and  the  court  erred  in  refusing  to 
grant  the  defendant's  third  prayer  in  that 
behalf. 

Baltimore  ft  P.  R.  Co.  v.  Jones,  05  U.  & 
443,  24  L.  ed.  507. 

Assuming  that  there  was  any  evidenoa 

M8  V.  •. 


ISU.                            OlDOKaie  A.  FDLLBK  00.  v.  UeCLOfiEir.  W.  IM 

tending  to  ahow  that  Looko  wsa  the  Mrran''  Th«  trU  wmrt  oometlj  hdd  aa  nutter  of 

of  the  llillar  Oompanj',  the  qneation  ehouI<  law  npcm  admitted  facta  that  Locke  was  tha 

hare  been  enlnnitted  to  tha  Jnij  to  decidi  lervant  of  the  George  A.  FnQer  Companr. 

under  all   tha  eridenoe^  uider   proper   In  Standard  Oil  Co.  t,  Auderaon,  212  U.  B. 

fltruction.  21S,  S3  L.  ed.  480,  BS  Bnp.  CL  Bep.  ESI. 

DriMoU  f.  TowK  ISl  HaM.  4111,  83  N.  E  Locke,  at  the  time  of  the  accident,  waa 

aU;  Delawara,  L.  A  W,  B.  Co.  t.  Hard/  wiUlnglf  engaged  In  doing  the  work  of  tha 

SON.  J.  L.IB,  34  Atl.  080;  Daley*.  Boatoi  plalntia   In   error,   with    iU   oonaent,   and 

A  A.  B.  Co.  147  Hau.  101,  18  N.  E.  SH;  whether  he  waa  employed  by  It  or  at  all  to 

Connor  t.  Koeh,  A3  App.  Div.  Uf7,  71  N.  Y  do  lo  U  immateriaL    He  ia,  in  law,  aa  to 

Supp.  838,  the   defendant  in  error,  who  waa   Injured 

Mr.  s.  T.  H.rtn.  .nd  H.,d«i  JoU-.  "'"»«''  ''•""«','»".!;  ^  "  ""1''™'  <^ 

m  ..bDlttad  a.  .u»  !.»  ddadut  1.  """■*  »'  ^j'^'^^  ""'■ ,™  ,™ 

Cooler,    Torta,    Sd    od.    pp.    lOO^lOOBj 

It.  ctate,   ot   .„!»<,   I.   m.d.   dU..,  °°'°".  vV^'lS"';^'*^' "*."■• 

ferrf  on  til.  ground  that  th.  foundaUon  lo.  J,™  "■  ^  ~^' "  ^  f^  "t',  «    ^^ 

It   b..   not  GTlold    In   th,   d.d.~tlo.  "'T"'^?''-^?''™''?'^"*-        .. 

(Sb«b,  ,.  Mud.lllft  7  c™nd.,  20S,  S  L  .,  Aljoogh  tb.  Oil.  »l."to  Comp«i,  to 

407 ) ;  .i>.nd,  bj  moUon  to  .trik.  out  tootl  r*  ^f'  V"  '"T".'^.  "'"'""^  .JT 

0.O07  .l,.«ly  otmd  npot.  th.  .«n.  gnnmd  ?.,,!."  <*"'"'  .l"  l"l"»».t  to  tt. 

122  En,.,  pi'*  Pt.  MJhtblrd,  bj  ~otlo.  f^  "^—P"?   f^'^  "»   to   th.  Jnl 

to  atrllc.  out  .11  the  teatunonv  offered  oe  '  „,  ""_,  „  „   „          ,          „  „ 

b.b.11  ot  the  pUtatill,  .nd  di.it  .  nrdid  ,  "j^-?  ?'  "^.S'  ^-'^S  .V"'  "'" 

to,  the  detendont  on  the  gronnd  tbnt  tb.  "  *~  ^t-  »^-  "'»■  ^'  ^  ".  tK. 

teetimouy  offend  doM  not  npport  th.  .tm-  „     t    »■     «     ..      i  ..        .  .i        .  ■ 

menl.  ol  the  ded.rUlon.  Mr.  JnjUee  Hwl~  dell«nd  th.  opinio. 

No  auffieation  waa  erer  made  of  any  anp-  "    *  f  ^"J*- 

poeed  defect  in  the  declaration,  or  that  th<  ^l»^«tion  wa.  brought  by  WUaon  A. 

proof  offered  at  the  trial  wa*  tariaat  from  McOodtey,   the  defendant  in  error,  to  n- 

ito  Bllegationa.    The  wording  of  the  motion  "»«"  damagea  for  peraonal  iajuriea  eaiuad 

in  no  way  impliea  that  auch  an  objection  ^  aU«grf  negligence  in  tlie  operation  of 

waa  erer  in  the  mind  of  counael.  "  *eleTator  In  the  Hibba  BuiUing  in[lt8 

Oerding  ».  Haakln,  141  N,  Y.  514,  SB  N.  *^^  DUtriet  At  the  time  of  the  aeeidant 

g.  eoi.  MoCloak^,  who  wiU  be  called  the  ^aintUf, 

It  ia  the  dnty  of  a  plainUff  in  error  af-  "*•  »g»«ed  in  painting  the  elcTator  ihaft, 

flrmatively  to  ahow  that  error  ha*  been  oom-  '"^  for  thia  pnrpoae  waa  riding  on  t^  of 

mitted  by  the  trial  court,  and  It  U  not  to  **•    elevator.     The    action    waa    brought 

be  preaumed  and  will  not  be  inferred  frwo  'g^'Mt  the  OtU  Klevator  Company  and  tha 

a  doubtful  atatement  In  the  record.  plainUff  in  error,  George  A,  Fuller  Com- 

Van  Stone  t.  Btillwell  A  B.  Mfg.  Co.  142  P""?-    Without  objecUoa,  a  Ttrdiot  waa  di< 

V.  8.  128,  36  L.  ed.  Ml,  12  Sup,  Ct  Bep.  'ected  in  favor  of  the  Otia  Elevator  Com- 

181 ;  Qrand  Tmak  B.  Co.  ».  Ivea,  144  U.  S.  W.  b"*  the  cm*  againat  the  Oeorga  A. 

408,  39  L.  ed.  48B,   12  Sup.  Ct.  Bep.  678;  '""•'■  Company  "••  aubmltted  to  tha  jury. 

Mercantile  Truat  Co.  v.  Henaey,  208  U.  B.  *'"»  tound  a  verdirt  in  favor  of  the  pUiXf 

208,  61  L.  ed.  811.  87  Sup.  Ct  Bep.  636,  10  "*■    The  judgment  on  thU  verdict  waa  af- 

Ann.  Caa.  ST2.  Armed  by  the  court  of  appeala  ol  the  Dla- 

The  objertion   of  varianoe,  not   Uken  at  '•■'«*■  ■"<'  'l"*  «»  «"»«■  ••"•  <»  *rf*  0* 

the  trial,  cannot  avail  the  defendant  aa  an  <""^°r-     ^  ApP-  ^-  0-  098. 

error  in  the  higher  court,  if  it  could  have  The  faeU  appearing  upon   the  trial  are 

been  obviated  in  the  court  below;  nor  can  it  luceinctly  atated  in  the  opinion  ot  the  court 

ai-ail  him  on  the  motion  for  a  new  trial.  below,  in  whieh  tlie  Qeorga  A.  Fnller  Com- 

Moaher  v.  Lawrence,  4  Denio,  421 ;   Law-  pany  la  deaerlbed  aa  the  defendant,  aa  fal- 

rence  v.  Barlcer,  S  Wend.  30S;  McMieken  v.  Iowa; 

Brown.  8  Mart.  N.  8.  BS;    Rolterta  v.  Gra.  "The  defendant  company  contracted  with 

him,  S  Wall.  678,  IS  L.  ed.  791;  Goalin  v.  (Villiam  B.  Hibba  to  erect  for  him  an  office 

Corry,  7  Mann.  A  G.  847,  8  Scott  N.  R.  21 ;  building  on   IBth  atreet  in  thU  city.     Tha 

Doe  ex  dcm.  Phillipa  v.  Benjamin,  9  Ad.  A  irork  waa  to  ba  completed  by  a  time  certain. 

Kl.  «44,  1  Perry  A  D.  440,  2  W.  W.  A  H.  08,  Fhia  contract  did  not  include  the  inrtalU- 

8  L.  J.  Q.  B.  N.  8.  117;  WeatvilM  Coal  Co.  'ion  of  an  elevator.    That  work  waa  provid- 

V.   Schwartz.    177    111.   27S,   S2    N.   B.   276;  >d  tor  in  a  contract  between  Hibba  and  tlM 

Chicago  A  W.  H.  B.  Co^  V.  Hall,  78  IIL  App.  3tia  Elevator  Company.    The  elevatnr  «cimr- 

408.  MUB7  iutalM  Vte  ibnaiUt  \»b%>«1««  *CMi 
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completion  of  the  building.  This  elevator, 
down  to  the  time  of  the  injury  to  the  plain- 
tiff, had  not  been  turned  over  to  the  owner 
of  the  building,  but  was  operated  by  an 
employee  of  the  Otis  Company,  who  was 
paid  and  generally  controlled  by  that  com- 
pany. After  its  installation  the  defendant 
company  entered  into  an  arrangement  with 
the  elevator  company  by  which  it  became 
entitled  to  use  this  elevator  in  the  prose- 
cution of  its  work,  paying  to  the  elevator 
company  $3  per  day,  which  was  to  cover 
the  wages  of  the  care  taker  or  operator 
aforesaid,  the  Otis  Company  reserving  the 
primary  right  to  use  the  elevator.  Under 
1 9 9] this  arrangement  the  defendant  *com- 
pany  was  to  have  no  control  over  the  ele- 
vator operator  other  than  to  notify  him 
when  to  start  and  when  to  stop  his  machine. 
"The  defendant  company  entered  into  a 
subcontract  with  the  Robert  E.  Mackay 
Company,  of  New  York,  for  the  painting 
required  by  its  contract  with  Mr.  Hibbs. 
The  plaintiff  was  an  employee  of  the  Mac- 
kay Company.  The  elevator  shaft  was  in- 
cluded in  this  subcontract.  To  paint  this 
it  was,  of  course,  necessary  that  some  means 
be  provided  whereby  workmen  could  ascend 
and  descend  the  shaft.  Therefore  the  Mac- 
kay Company  entered  into  an  agreement 
with  the  defendant  company  by  which  the 
defendant  company  agreed  to  furnish  the 
Mackay  Company,  for  use  in  painting  said 
Bh&ft,  elevator,  power,  and  operator  at  any 
time  that  the  elevator  company  or  the  de- 
fendant company  did  not  want  them.  Noth- 
ing whatever  was  said  about  the  arrange- 
ment between  the  elevator  company  and  the 
defendant  company,  the  agreement  between 
the  Mackay  and  the  defendant  company 
proceeding  upon  the  theory  that  the  equip- 
ment and  elevator  were  under  the  control 
of  the  defendant  company.  The  Mackay 
Company  was  not  to  have,  and  in  fact  did 
not  have,  any  control  over  the  operator 
other  than  to  direct  him  when  to  start  and 
when  to  stop  his  elevator  while  thus  tem- 
porarily used  as  a  movable  staging. 

"Upon  the  day  of  the  accident  plaintiff 
and  another  workman  were  on  the  roof  of 
the  elevator,  touching  up  the  walla  of  the 
shiift.  They  had  worked  down  until  the 
floor  of  the  car  was  on  a  level  with  the  first 
floor  of  the  building.  To  finish  the  walls 
of  the  shaft  between  the  first  and  second 
floors  of  the  building,  the  space  then  occu- 
pied by  the  body  of  the  car,  it  became  nee- 
eaaary  to  get  under  the  car.  To  do  this 
it  was  necessary  for  the  painters  to  be  taken 
to  the  next  or  second  floor  landing.  The 
plaintiff  was  standing  on  the  rim  or  ledge 
aroond  the  top  of  the  car  and  facing  the 
MOOJeenter  of  the  car.  He  had  *a  paint 
box  mni  brtuk  in  hig  iiaodi.     Tha  oilier 
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painter  was  on  another  side  of  the  top 
with  his  back  to  the  plaintiff.  This  rim  or 
ledge  was  about  6^  inches  wide.  Plaintiff 
called  to  the  elevator  operator  to  take  him 
and  the  other  painter  up  to  the  second 
floor  and  let  them  off  there.  There  was 
evidence  before  the  jury  that  when  the  car 
had  reached  a  point  where  plaintiff  had  di- 
rected that  it  be  stopped,  the  car  paused  and 
suddenly  started  again,  throwing  plaintiff 
off  his  balance,  which  he  was  unable  to 
regain  until  the  car  had  reached  the  fifth 
floor,  where  he  was  caught  in  the  weights 
which  passed  the  car  at  that  point." 

The  contention  based  upon  the  asserted 
insufficiency  of  the  declaration  is  without, 
merit.  So  far  as  appears,  the  evidence  wa» 
received  without  any  objection  upon  this 
ground,  and  the  assignment  of  error  rests 
solely  upon  the  refusal  of  the  trial  court 
to  grant  a  general  prayer  that  the  court 
should  instruct  the  jury  that,  "under  the 
pleadings  and  all  the  evidence,"  their  rer* 
diet  should  be  for  the  Fuller  Company.  It 
is  urged  that  there  is  no  suflicient  averment 
of  the  negligence  of  this  company,  and  at> 
tention  is  directed  to  the  allegation  of  the 
declaration  that  the  plaintiff  "requested 
the  said  defendant,  Otis  Elevator  Company, 
its  servants  and  employees,  to  stop  said  ele- 
vator at  the  second  floor,  so  that  he  might 
get  off  and  alight  therefrom."  It  is  manifest, 
however,  from  the  other  allegations  of  the 
declaration,  that  the  plaintiff  intended  to 
charge,  and  did  charge,  negligence  on  the 
part  of  both  defendants.  The  attention  of 
the  trial  court  was  not  called  to  any  par- 
ticular in  which  the  declaration  was  deemed 
to  be  insufficient  as  against  the  Fuller 
Company,  and  no  mention  was  made  of  the 
specific  point  now  raised  If  this  point  had 
been  suggested,  it  is  apparent  that,  in  view 
of  the  allegations  contained  in  the  declara- 
tion, such  variance  as  there  was  between 
pleading  and  proof  could  properly  have  been 
met  by  an  immediate  amendment,  and  the 
case  could  *then  have  been  submitted[801 
to  the  jury  precisely  as  it  was  submitted. 

It  is  also  assigned  as  error  that  the  trial 
court  improperly  modified  one  of  the  re- 
quests of  the  Fuller  Company  for  instruc- 
tion upon  the  subject  of  contributory  n^- 
ligence.  The  requested  instruction,  with 
the  modification  made  by  the  trial  court, 
which  appears  in  the  words  italicised,  wai 
as  follows:  "If  the  jury  find  from  all  the 
evidence  that  the  accident  to  the  plaintiff 
was  occasioned  wholly  or  in  part  by  reason 
of  the  fact  that  he  had  placed  himself  in 
an  exposed  and  dangerous  position  on  ihs 
ledge  around  the  top  of  the  elevator  ear, 
with  reference  to  obeying  the  fignals  to  stop 
at  the  seoond  floor,  if  you  find  euch  iignaU 
toere   fivem^  when   he   might   readily   have 
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placed  himidf  in  a  safe  and  secure  position, 
the  Terdiet  should  be  for  the  defendant,  the 
George  A.  Fuller  Company,  regardless  of 
anj  supposed  negligence  on  the  part  of  the 
elevator  operator,  and  regardless  of  whether 
the  operator  was  a  serrant  of  the  Fuller 
Companj  or  not."  The  court  undoubtedly 
added  these  words  because  the  eyidence 
showed  that  the  plaintiff  had  asked  the 
operator  to  stop  at  the  second  floor,  and 
there  was  no  danger  from  the  weights  until 
the  elevator  reached  the  fifth  floor.  The 
fact  that  the  plaintiff  intended  to  go  only  to 
the  second  floor,  and  had  signaled  accord- 
ingly, was  properly  to  be  taken  into  con- 
sideration in  passing  upon  the  question 
whether,  in  the  circumstances,  he  acted  with 
reasonable  prudence.  The  court,  in  other 
portions  of  the  charge,  correctly  instructed 
the  jury  on  the  subject  of  contributory  neg- 
ligence, and  there  is  not  the  slightest 
ground  for  the  conclusion  that  there  was 
any  doubt  as  to  the  meaning  of  the  court 
in  the  words  used  in  modifying  the  defend- 
ant's request,  or  that  any  prejudicial  error 
was  committed. 

The  principal  argument  for  reversal  is 
based  on  the  ruling  of  the  trial  court  that 
Locke,  the  operator  of  the  elevator,  was 
the  servant  of  the  Fuller  Company.  The 
202]  *court  below  approved  this  ruling  and 
we  find  no  error  in  its  conclusion.  So  far  as 
Locke's  employment  was  concerned,  there 
was  no  dispute  as  to  any  matter  of  fact, 
and  the  question  of  the  liability  of  the  Ful- 
ler Company  for  his  negligence,  if  he  was 
negligent  in  the  operation  of  the  elevator, 
was  one  of  law.  It  cannot  be  said  that, 
under  the  arrangement  between  the  Fuller 
Company  and  the  Mackay  Company,  Locke 
was  transferred  to  the  employment  of  the 
latter.  The  Fuller  Company  had  con- 
tracted for  the  construction  of  the  building. 
It  had  made  a  subcontract  with  the  Mackay 
Company  which  covered  the  painting  of  the 
elevator  shaft.  It  was  convenient  in  doing 
this  that  the  top  of  the  elevator  should  be 
used  as  a  movable  platform.  But  the  Ful- 
ler Company  needed  the  elevator  from  time 
to  time  for  other  purposes;  and  it  was  im- 
portant to  it  that  the  elevator  shaft  should 
be  kept  free  of  obstructions  and  that  the 
elevator  should  continue  to  be  at  its  com- 
mand. Accordingly,  the  Fuller  Company 
agreed  to  famish  to  the  Mackay  Company 
the  use  of  the  elevator  and  the  service  of 
the  operator,  for  a  specified  sum  per  hour, 
when  the  elevator  was  not  otherwise  re- 
quirod.  The  Fuller  Company  was  thus  aid- 
ing in  the  prosecution  of  the  work  which 
it  had  contracted  with  the  owner  of  the 
building  to  perform,  and  in  providing  the 
use  of  a  facility  to  a  subcontractor  it  se- 
curod  the  doing  of  the  work  at  the  smallest 
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inconvenience  to  itself.  It  must  be  con- 
cluded that  the  operating  of  the  elevator 
under  this  arrangement  with  the  Mackay 
Company  was  an  operating  of  it  by  the  Ful- 
ler Company.  It  is  true  that  the  employees 
of  the  Mackay  Company  were  to  give  the 
signals  for  starting  and  stopping  the  ele- 
vator, but  this  did  not  make  the  operator 
who  received  them  the  servant  of  the 
Mackay  Company.  These  signals  simply 
notified  him  as  to  what  was  required  from 
time  to  time  in  the  course  of  the  service 
which  the  Fuller  Company  had  agreed  to 
provide. 

•The  court  below  followed  the  de-[203 
cision  of  this  court  in  the  case  of  Standard 
Oil  Co.  V.  Anderson,  212  U.  S.  215,  63  L.  ed. 
480,  29  Sup.  Ct.  Rep.  252.  There  the  plain- 
tiff was  employed  as  a  lonn;shoreman  by  a 
master  stevedore,  who  was  acting  under  a 
contract  with  the  defendant,  the  Standard 
Oil  Company,  in  loading  a  ship  with  oil. 
The  plaintiff  was  working  in  the  hold,  where, 
without  fault  on  his  part,  he  was  struck 
by  a  load  of  cases  containing  oil  which  was 
unexpectedly  lowered.  The  ship  was  along- 
side a  dock  belonging  to  the  defendant,  and 
the  cases  of  oil  were  conveyed  from  the 
dock  to  the  hatch  by  means  of  tackle,  guy 
ropes  and  hoisting  ropes  furnished  and 
rigged  by  the  stevedore.  The  motive  power 
was  supplied  by  a  winch  and  drum  owned 
by  the  defendant  and  placed  on  its  dock. 
The  work  of  loading  was  done  by  employees 
of  the  stevedore,  except  that  the  winch  was 
operated  by  a  winch  man  in  the  pencral  em- 
ploy and  pay  of  the  defendant.  The  steve- 
dore paid  the  defendant  an  agreed  sum  for 
the  hoisting.  The  winch  was  placed  where 
it  was  impossible  to  determine  the  proper 
time  for  hoisting  and  lowering  the  cases 
of  oil,  and  the  winchman  nerrssarily  de- 
pended upon  signals  from  an  employee  of 
the  stevedore  stationed  on  the  deck  of  the 
ship.  The  negligence  consisted  in  lowering 
a  draft  of  cases  before  the  signal  wa^  re- 
ceived. The  court  held  that  the  winchman 
remained  the  servant  of  the  clcfrndant,  and 
affirmed  a  judgment  recovered  a.t^ainst  the 
defendant  for  his  negligence.  W  itij  respect 
to  the  argument  based  on  the  fact  that  the 
winch  was  to  be  operated  for  the  stevedore, 
according  to  the  orders  of  his  employees, 
Mr.  Justice  Moody,  in  delivering  the  opin- 
ion of  the  court,  said:  "Much  stress  is 
laid  upon  the  fact  that  the  winchman  obeyed 
the  signals  of  the  gangman,  who  represent- 
ed the  master  stevedore,  in  timing  the  rais- 
ing  and  lowering  of  the  cases  of  oil.  But 
when  one  large  general  work  is  undertaken 
by  different  persons,  doing  distinct  parts 
of  the  same  undertaking,  there  must  be  co- 
operation and  co-ordinat\OTV»  ot  \IcifcT^  '"*r^\^ 
chaoa.    •TVift  ^^Va^  o\  \^  i^jp^iNak  ^w^A>^ 
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der  the  eircomstances  of  this  case  was  not 
the  giving  of  orders,  hut  of  information,  and 
the  obedience  to  those  signals  showed  co- 
operation rather  than  subordination,  and 
it  not  enough  to  show  that  there  has  been 
a  ehange  of  masters."     (Id.  p.  226.) 

In  the  present  case,  the  Fuller  Company 
obtained  the  use  of  the  elevator  and  the 
operator  from  the  Otis  Company,  and  paid 
therefor.  But  the  Otis  Company  had  noth- 
ing to  do  with  the  arrangement  with  the 
Mackay  Company.  To  this  transaction,  and 
to  the  employing  of  the  top  of  the  elevator 
as  a  movable  platform  for  the  painters,  the 
Otis  Company  was  a  stranger.  The  Fuller 
Company,  having  obtained  the  use  of  the 
elevator,  agreed  to  supply  it  to  the  Mackay 
Company,  and  undertook  to  furnish  that 
company  the  necessary  service  in  operating 
it;  it  asserted  control  for  this  purpose,  and 
assumed  the  duty  of  operating  with  proper 


Judgment  afDrmed. 


J.  If.  HEBERT,  B.  C.  Hebert,  M.  8.  Ham- 
shire,  L.  Hamshire,  J.  A.  Bordages,  and 
J.  B.  Brouasard,  Appta., 

V. 

W.  J.  CRAWFORD,  Trustee,  and  E.  J.  Le 

Blanc 

(See  a  a  Reporter's  ed.  204-211.) 

Bankmptoy  ~  oonfllcting  state  and  Fed- 
eral Juriadlctlon  ~  physical  posses- 
sion. 

1.  The  physical  possession  of  a  crop,  first 
by  the  bankrupts  and  later  by  the  trustee, 
brought  the  property  within  the  exclusive 
Juri^ietion  of  the  bankruptcy  court  to  ad- 
minister it  as  assets  of  the  estate,  and  such 
jurisdiction  was  not  lessened  because  the 
trustee,  after  gathering  the  crop,  delivered 
it  into  the  possession  of  persons  claiming 
to  have  acquired  title  prior  to  the  bank- 
ruptcy proceedings. 

[For  other  eases,  see  Bankruptcy,  II.  b.  In  Di- 
gest Bup.  CtlMa) 

Judgment  —  oondnsiveness  «  collater- 
al attack. 

2.  A  finding  in  a  summary  proceeding  in 
a  court  of  bankruptcy  that  the  trustee  nad 
received  as  such  certain  property  as  assets 
of    the    bankrupt    estate    was    conclusive 

Note. — On  conclusiveness  of  Judgments 
generally— «ee  notes  to  Sharon  v.  Terry,  1 
LiLA.  672;  Bollong  v.  Schuyler  Nat  Bank, 
S  L.ILA.  142;  Wiese  v.  San  Francisco  Mu- 
sical Fund  Soc.  7  L.RJI.  677;  Morrill  v. 
Morrill,  11  L.RA.  166;  Shores  v.  Hooper, 
11  L.RJL  808;  Bank  of  United  States  v. 
Beverly,  11  I*  ed.  U.  S.  70;  Johnson  Co.  v. 
^Hiarton,  38  L.  ed.  U.  S.  420 ;  and  Southern 
P.  R.  Co.  T.  United  States,  42  L.  ed.  U.  a 


against  him,  and  not  subject  to  collateral 

attack  by  third  persons. 

[For  other  cases,  see  Judgment  III.  1.  S;  HI.- 
J,  4,  in  Digeit  Sup.  Ct.  IMS.] 

Bankruptcy  ~  conflicting    jnrladlcUoD 

—  power  of  state  court. 

3.  A  trustee  in  bankruptcy,  who  has  been 
charged  by  the  bankruptcy  court  in  a  sum- 
mary proceeding  with  the  value  of  certain 
property  which  that  court  found  had  come 
into  his  possession  as  an  asset  of  the  bank- 
rupt estate,  and  had  been  improperly  de- 
livered by  him  to  a  firm  of  which  he  wa» 
a  member,  may  be  enjoined  by  a  state  court, 
at  the  instance  of  the  other  partners,  from 
using  the  partnership  assets  to  satisfy  the 
judgment  against  himself. 

[For  other  cases,  see  Bankmptej,  II.  b.  In  Di- 
gest Sup.  Ctl90&] 

Bankruptcy  —  conflicting    jurisdiction 

—  power  of  state  court. 

4.  A  state  court,  as  an  incident  of  its 
jurisdiction  to  enjoin  a  trustee  in  bank- 
ruptcy from  using  the  assets  of  the  firm 
of  which  he  was  a  member  to  satisfy  a  judg- 
ment of  a  court  of  bankruptcy,  charging 
him  with  the  value  of  property  which  came 
into  his  hands  as  trustee,  and  which  he  is 
found  to  have  improperly  delivered  to  his 
firm,  may  determine  tne  liability  of  his  suc- 
cessor as  trustee,  who  received  the  money 
of  the  firm  with  notice  that  it  had  been 
taken  in  violation  of  that  injunction,  his 
representative  capacity  not  exempting  him 
from  liability  for  wrongfully  receiving  or  re- 
taining funds  thus  tortiously  paid,  since 
they  did  not  become  a  part  of  the  ret  within 
the  exclusive  control  of  the  bankruptcy 
court. 

[For  other  cases,  see  Baakmptcy.  II.  bw  la  Di- 
gest Sup.  Ct  iMflL) 

[No.  83.] 

Submitted  December  0,  1012.    Decided  April 

7,  1013. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit 
to  review  a  decree  which  affirmed  a  decree 
of  the  District  Court  for  the  Eastern  Dis- 
trict of  Texas,  enjoining  the  prosecution  of 
an  action  in  a  state  court.  Reversed  and  re- 
manded for  further  proceedings. 
The  facts  are  stated  in  the  opinion. 

Messrs.  A.  D.  Idpscomb  and  Frederick 
S.  Tyler  submitted  the  cause  for  appel- 
lants: 

As  between  courts  having  concurrent  jur* 
isdiction  for  plenary  trial  the  one  whooe 
jurisdiction  for  such  trial  has  bec;p  first 
called  into  exercise  should  be  left  untram- 
meled  in  the  ezerciae  of  its  Jurisdiction  for 
adjudication  of  the  ultimate  rights,  leaving 
the  processes  of  execution  to  be  looked  after 
in  the  court  having  control  of  the  property 
or  fund  in  litigation. 

Orton  V.  Smith,  It  How.  263,  16  U  ed. 

lis  V.  S. 


Itlt. 


HBBERT  ▼.  CRAWFORD. 


S9Si  Tcmley  ▼.  Lavender,  21  WalL  276,  22 
L.  ed.  636;  Byert  ▼.  McAulej,  149  U.  8. 
620,  S7  L.  ed.  873,  13  Sup.  Ct  Rep.  006. 

It  may  be  conceded  that  if  the  bank- 
ruptcy court  had  a  general  juriBdiction  and 
proper  machinery  for  trial  of  title  to  prop- 
erty, >uid  there  had  been  begun  in  it,  before 
the  state  court  suit  was  filed,  proMedinga 
f6r  a  plenary  trial,  its  Jurisdiction  would 
haTe  been  exclusive,  irrespective  of  whether 
it  had  custody  of  the  fund  in  question  or 
not 

Rickey  Land  &  Cattle  Co.  v.  Miller  &  Lux, 
218  U.  8.  250,  64  L.  ed.  1037,  81  Sup.  Ct 
Rep.  11. 

But  there  was  here  no  conflict  of  the 
kind  arising  between  courts  of  concurrent 
Jurisdiction;  for  whatever  proceeding  ex- 
isted in  reference  to  this  crop  in  the  bank- 
ruptcy court  was  of  a  wholly  different  kind 
from  that  in  the  state  court  It  was  a  pro- 
ceeding in  rem  where  all  persons  who  par- 
ticipated had  common  claim,  and  whose  in- 
terest^  at  least  in  the  capacity  in  which 
they  participated,  was  to  have  the  estate  in- 
clude the  property;  while  the  proceeding  in 
the  state  court  was  for  determination  of  an 
adversary  claim  as  between  the  estate  and 
persons  not  participating  in  the  proceedings 
in  bankruptcy.  Where  there  is  such  differ- 
ence there  is  no  conflict  unless  the  flrst 
eourt  to  act  has  taken  the  property  into  its 
custody,  and  then  only  to  the  extent  that  the 
second  court  attempts  to  interfere  with  pos- 
session. 

Watson  V.  Jones,  13  Wall.  670,  20  L.  ed. 
666;  Re  Russell,  41  C.  C.  A.  326,  101  Fed. 
248. 

Declarations  apparently  to  the  contrary 
occur  only  in  those  cases  in  which  the  one 
eourt  has  attempted  to  interfere  with  the 
custody  of  the  other. 

Murphy  v.  John  Hofman  Co.  211  U.  8. 
662,  63  L.  ed.  327,  20  Sup.  Ot  Rep.  164; 
Palmer  v.  Texas,  212  U.  S.  126,  68  L.  ed.  488, 
20  Sup.  Ct  Rep.  230. 

If  it  should,  for  argument's  sake,  be  con- 
ceded that  the  bankruptcy  court  had 
custody  of  the  property,  yet  the  state  court, 
having  jurisdiction  of  a  wholly  different 
kind  from  that  in  which  LeBlanc  and  the 
fund  were  being  summarily  dealt  with,  could 
have  proceeded  to  due  and  orderly  adjudica- 
tion, leaving  the  court  of  administrative 
powers  to  respect  its  orders  as  its  spirit  of 
comity  should  prompt,  as  had  been  done  in 
situations  where  the  reverse  conditions  pre- 
vailed; i.  c,  where  the  state  court  was  the 
court  of  administrative  powers,  having  the 
fund  in  custody,  while  the  appropriate  court 
for  adjudication  had  been  the  Federal  court. 

Tonley  v.  Lavender,  21  Wall.  272,  22  L. 
ed.  686;  Byers  v.  McAuley,  149  U.  S.  620, 
87  U  ed.  873,  18  Sup.  Ct  Rep.  006. 
ST  I/,  ed.  il 


Notwithstanding  declarations  in  th«  ex- 
treme cases  involving  conflict  of  custody,  to 
the  effect  that  "possession  carries  with  it  the 
exclusive  jurisdiction  to  determine  all  Ju- 
dicial questions  concerning  the  property" 
(Wabash  R.  Go.  v.  Adelbert  CoUege,  208  U. 
S.  46,  62  L.  ed.  382,  28  Sup.  Ct  Rep.  182; 
Murphy  v.  John  Hofman  Co.  211  U.  8.  660, 
63  L.  ed.  830,  20  Sup.  Ct  Rep.  164),  it  is 
too  plain  for  argument  that  the  Jurisdiction 
of  the  court  having  possession  may  be  lim- 
ited, or  be  devoid  of  the  machinery  necessary 
to  afford  a  constitutional  trial,  and  in  such 
cases  it  is  necessary  to  preserve  the  ordinary 
jurisdiction  of  the  other  courts  over  the 
property,  exclusive  for  the  purpose  of  de- 
termining title,  and  there  is  no  principle 
which  requires  one  court's  temporary  pos- 
session of  property  to  exclude  another's 
exercise  of  power  to  determine  title  to  it, 
even  where  its  jurisdiction  is  only  concur- 
rent 

Yonley  v.  Lavender,  21  WalL  272,  22  L. 
ed.  636;  Orton  v.  Smith,  18  How.  263,  16 
L.  ed.  303. 

In  cases  like  this  the  jurisdiction  of  the 
bankruptcy  court  must  depend  wholly  upon 
actual  or  constructive  custody  of  the  fund 
(Murphy  v.  John  Hofman  Co.  211  U.  8. 
660,  63  L.  ed.  830,  29  Sup.  Ct  Rep.  164), 
or  upon  such  voluntary  subjection  of  the 
adverse  claim  to  its  jurisdiction  as  was  done 
in  Coder  v.  Arts,  213  U.  S.  233,  63  L.  ed. 
777,  20  Sup.  Ct.  Rep.  436,  16  Ann.  Cas. 
1008,  or  suggested  in  Bardes  v.  First  Nat. 
Bank,  178  U.  8.  624,  44  L.  ed.  1176,  20  Sup. 
Ct  Rep.  1000. 

The  pendency  of  proceedings  in  a  Federal 
court  which  had  previously  had  specific 
property  in  its  grasp  did  not  prevent  a  state 
court  from  taking  the  same  property  into 
its  control  after  the  Federal  court  had  re- 
leased its  grasp;  and  a  new  order  of  the 
Federal  court,  then  made,  attempting  to  ex- 
tend its  grasp  to  the  property,  would  be 
just  as  improper  as  if  it  had  never  had  the 
property  in  custody. 

Shields  v.  Coleman,  167  U.  S.  178,  30  L. 
ed.  663,  16  Sup.  Ct  Rep.  670;  Buck  v.  Col- 
bath,  8  WalL  334,  18  L.  ed.  257. 

The  state  court  having  rightfully  assumed 
control,  none  but  a  court  of  revisory  powers 
should  have  caused  or  sanctioned  interfer- 
ence with  its  control. 

Orton  V.  Smith,  18  How.  263,  16  L.  ed. 
393 ;  Farmers'  Loan  &  T.  Co.  v.  Lake  Street 
Elev.  R.  Co.  177  U.  8.  62,  44  L.  ed.  671,  20 
Sup.  Ct  Rep.  664;  Palmer  v.  Texas,  212  U. 
S.  126,  63  L.  ed.  438,  20  Sup.  Ct  Rep.  280; 
Peck  V.  Jenness,  7  How.  626,  12  L.  ed.  847; 
Dietzsch  v.  Huidekoper  (Kern  v.  Huide- 
koper)  103  U.  S.  404,  26  L.  ed.  407;  Proat 
V.  Starr,  188  U.  S.  644,  47  L.  ed.  688,  23 
Sup.  Ct  Bft^.  «*%\  QtXMH^ti^  ^-  ^\Vii>a^^^aK 
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U.  S.  131,  SI  L.  ed.  874,  8  Sup.  Ct  Bep.  379; 
Metcalf  Bros.  ▼.  Barker,  187  U.  S.  176,  47 
h.  ed.  127,  23  Sup.  Ct.  Rep.  67;  Ex  parte 
Royall,  117  U.  S.  264,  20  L.  ed.  872,  6  Sup. 
Ct.  Rq>.  742. 

The  e9  parte  action  against  LeBlane  could 
not,  as  against  these  appellants,  efwen  give 
character  to  the  proceedings,  contrary  to  the 
troth,  so  as  by  estoppel  to  determine  the 
fomm  for  subsequent  proceedings. 

Smith  ▼.  Mason,  14  Wall.  432,  433,  20  U 
ed.  762,  768;  Re  Chase,  69  C.  C.  A.  629, 124 
Fed.  763;  Hurley  ▼.  Atchison,  T.  ft  S.  F.  R. 
Go.  218  U.  S.  132,  63  L.  ed.  733,  29  Sup.  Ct. 
Rep.  466;  Peck  t.  Jenness,  7  How.  626,  12 
L.  ed.  846. 

Controlling  force  should  be  accorded  to 
plenary  judicial  proceedings  over  mere  sum- 
mary orders  in  those  that  are  ministerial. 

Hurley  ▼.  Atchison,  T.  ft  S.  F.  R.  Co.  213 
U.  S.  132,  68  L.  ed.  788,  29  Sup.  Ct.  Rep. 
466. 

Bankruptcy  courts  are  not  proper  tri- 
bunals to  try  adverse  claims  of  right  to 
property  which  is  not  admitted  to  he  part 
«f  the  ret. 

Harris  v.  First  Nat.  Bank,  216  U.  S.  882, 
84  Lu  ed.  628,  30  Sup.  Ct.  Rep.  296;  Bush  t. 
EUiott,  202  U.  S.  479,  480,  60  L.  ed.  1116, 
1116,  26  Sup.  Ct  Rep.  668;  Bardes  v.  First 
Nat.  Bank,  178  U.  S.  631,  44  L.  ed.  1179, 
fO  Sup.  Ct.  Rep.  1000;  Bryan  v.  Bemhelmer, 
181  U.  S.  197,  46  L.  ed.  820,  21  Sup.  Ct. 
Bep.  667;  Smith  v.  Mason,  14  Wall.  419,  20 
I*  ed.  748;  Louisville  Trust  Co.  t.  Com- 
ingor,  184  U.  S.  24,  46  L.  ed.  416,  22  Sup. 
Ct  Rep.  293;  United  SUtes  Fidelity  ft  G. 
Go.  T.  Bray,  226  U.  S.  206,  66  L.  ed.  1065, 
S  Sup.  Ct  Rep.  620. 

When  one  is  in  position  to  give  or  with- 
hold the  basis  of  a  claim  of  right,  then  the 
TCstrictions  imposed  by  law,  which  ordina^ 
lily  limit  his  dealings  with  the  possessors  of 
such  basis,  may  be  abolished  as  one  of  the 
conditions  of  his  granting  the  basis  of  the 
elaim  of  right. 

Sexton  V.  Kessler,  225  U.  S.  90,  66  L.  ed. 
996,  32  Sup.  Ct  Rep.  667;  Red  River  County 
Bank  v.  Higgins,  72  Tex.  66,  9  S.  W.  745; 
Texas  Western  R.  Co.  v.  Gentry,  69  Tex. 
688,  8  S.  W.  98;  Richardson  v.  Washington, 
68  Tex.  345,  31  S.  W.  614;  Hurley  v.  Atchi- 
son, T.  ft  S.  F.  R.  Co.  213  U.  S.  126,  63  L. 
ed.  729,  29  Sup.  Ct  Rep.  466;  Moore-Cortes 
Canal  Co.  t.  Gyle,  86  Tex.  Civ.  App.  442,  82 
S.  W.  860. 

)ir.  Horace  Chilton  submitted  the  cause 
for  appellee  Crawford.  Mr.  U.  F.  Short 
was  on  the  brief: 

Appellee  maintains  the  right  of  the  bank- 
rupt oourt  to  protect  him   by   injunction 
tLgBitmi  the  action  brought  by  appellants  in 
iAe  0Uie  diMtriei  court  of  the  state  d  Tex- 


as, to  recorer  the  funds  in  his  hands,  or  to 
interfere  in  any  manner  with  his  possession 
thereof. 

Murphy  v.  John  Hofman  Ca  211  U.  S. 
562,  63  L.  ed.  327,  29  Sup.  Ct  Rep.  164; 
White  V.  Schloerb,  178  U.  S.  648,  44  L.  ed. 
1187,  20  Sup.  Ct.  Rep.  1007;  Whitney  ▼. 
Wenman,  198  U.  S.  639,  49  L.  ed.  1167,  26 
Sup.  Ct  Rep.  778;  Mueller  ▼.  Nugenty  184 
U.  S.  1,  46  L.  ed.  406,  22  Sup.  Ct.  Rep.  269; 
Clarke  v.  Larrimore,  188  U.  S.  486,  47  h. 
ed.  656,  23  Sup.  Ct  Rep.  363;  Metcalf  Broa. 
V.  Barker,  187  U.  S.  176,  47  L.  ed.  127,  28 
Sup.  Ct.  Rep.  67;  Cleminshaw  v.  Interna- 
tional Shirt  ft  Collar  Co.  166  Fed.  797; 
Bray  t.  United  States  Fidelity  ft  G.  Co.  96 
C.  C.  A.  9,  170  Fed.  689;  Re  Mertens,  181 
Fed.  607;  Loveland,  Bankr.  3d  ed.  p.  105» 
§  22;  Watkin,  Trustees  in  Bankr.  p.  70,  | 
52;  Re  Gutman  ft  Wenk,  8  Am.  Bankr.  Rep. 
255,  114  Fed.  1009;  Re  Russell,  41  0.  0.  A. 
323,  101  Fed.  248. 

Mr.  Justice  Ijamar  delivered  the  opinion 
of  the  court: 

This  conflict  of  jurisdiction  between  state 
court  and  bankrupt  court,  with  inJuBC- 
tion  and  counter  injunction,  grew  out  of  a 
controversy  as  to  who  was  in  possession  of 
a  crop  of  rice  when  Moore  ft  Bridgeman, 
who  had  planted  it,  filed  their  petition  on 
July  16,  1906,  to  be  adjudged  bankrupta. 
If  the  rice  was  then  in  their  possession  the 
bankrupt  court  had  jurisdiction  to  admin- 
ister it  as  assets  of  the  estate,  and  to  de- 
termine all  claims  to  the  property.  Bab- 
bitt V.  Dutcher,  216  U.  S.  102,  54  L.  ed. 
402,  30  Sup.  Ct  Rep.  372,  17  Ann.  Cas.  969; 
Bryan  v.  Bemheimer,  181  U.  S.  188,  46  L. 
ed.  814,  21  Sup.  Ct.  Rep.  657;  Bardes  T. 
First  Nat  Bank,  178  U.  S.  524,  44  L.  ed. 
1175,  20  Sup.  Ct.  Rep.  1000. 

The  firm  of  Beaumont  Mills  claimed,  how- 
ever, that  for  value  and  in  good  faith,  they 
had  acquired  the  title  and  possession  of 
the  rice  on  June  15,  1906,  thirty  days  be- 
fore the  petition  in  bankruptcy  was  filed; 
that  they  had  ^employed  Moore  ft [2 Of 
Bridgeman  to  harvest  and  deliver  it»  and 
that  LeBlane,  who  was  soon  thereafter 
elected  trustee,  used  labor,  teams,  and  ma- 
chinery of  the  bankrupts  in  harvesting  and 
threshing  the  crop.  The  Beaumont  Mills 
paid  him,  as  trustee,  for  these  services  and 
for  hauling  and  delivering  the  rice  to  them 
at  their  warehouse.  This  they  claim  did 
not  affect  the  jurisdiction  of  the  state  court 
of  any  controversy  as  to  the  ownerdiip  and 
possession  of  the  crop. 

Creditors  of  the  bankrupts,  on  the  other 

hand,    denied    the   title   of    the   Beaumont 

Mills,  insisting  that  the  crop  belonged  to 

I  Moore  ft  Bridgeman,  and  that  the  delivory 
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bj  LeBlanCi  tnutee,  was  a  conyenion  to  his 
own  use  and  that  of  the  Beaumont  Mills, 
of  which  firm  he  was  a  member.  These  cred- 
itors thereupon  instituted  summary  pro- 
ceedings in  the  bankrupt  court  to  charge 
him  with  its  value.  On  that  hearing  two 
members  of  the  firm  of  Beaumont  Mills 
were  sworn  and  testified  as  witnesses  in  his 
behalf.  The  district  court  found  in  favor 
of  the  creditors,  and  on  December  17,  1007, 
entered  an  order  reciting  that  the  rice  was 
the  property  of  Moore  &  Bridgeman;  that 
it  came  into  the  possession  of  LeBlanc,  as 
triistee;  that  he  improperly  delivered  it 
to  the  Beaumont  Mills,  and  was  chargeable 
wUh  $11,651,  its  value.  The  court  there- 
upon directed  that  he  pay  that  sum  into 
the  registry  of  the  court  within  ten  days. 
That  judgment  was  affirmed  (02  C.  C.  A. 
285,  106  Fed.  680). 

LeBlanc  was  without  funds  with  which 
to  comply  with  this  order,  and  claimed  that, 
under  the  circumstances,  he  had  the  right 
to  withdraw  $11,651 — ^the  value  of  the  rice 
— from  the  funds  of  the  Beaumont  MiUs, 
and  deposit  it  in  the  registry  of  the  court. 
The  other  members  of  the  firm  resisted 
this  claim  and  accordingly  instituted  pro- 
ceedings against  him  in  the  state  court  to 
prevent  his  carrying  his  threat  into  execu- 
tion. On  March,  1909,  a  temporary  injunc- 
tion was  issued,  restraining  him  from  with- 
207]drawing  ^partnership  assets  for  the 
purpose  of  paying  the  money  into  the  bank- 
rupt court. 

The  creditors  of  Moore  k  Bridgeman  con- 
tended that  they  were  not  concerned  with 
t>^  suit  betwen  the  partners,  or  the  source 
from  which  LeBlanc  secured  the  money  to 
pay  the  judgment  rendered  against  him  on 
December  17,  1907.  They  therefore  pressed 
Ut  a  compliance  with  that  order,  and  to 
sroid  attachment  for  contempt,  LeBlanc, 
iti  disobedience  of  the  injunction,  drew  $11,- 
65 1  from  the  bank  account  of  the  Beaumont 
&fills,  paid  the  firm's  money  to  the  clerk  of 
the  bankrupt  court,  who  deposited  it  with 
the  Qulf  Bank  and  Crawford,  elected  to  suc- 
ceed LeBlanc  as  trustee  of  Moore  k  Bridge- 
man. 

The  Beaumont  Mills  at  once  filed  a  sup- 
plemental petition  in  the  state  court,  mak- 
ing the  bank  and  Crawford,  trustee,  de- 
fendants, and  praying  judgment  against 
both  of  them  for  the  partnership  money  in 
their  hands,  and  for  other  and  further  relief. 
Crawford,  in  turn,  immediately  brought  this 
bill,  in  the  bankrupt  court,  to  enjoin  the 
Beaumont  Mills  from  prosecuting  their  suit 
against  him  in  the  state  court.  He  insisted 
that  the  bankrupt  court  had  jurisdiction 
oy  the  ret  and  was,  alone,  authorized  to  de- 
turmine  his  right  to  retain  the  $11,651  paid 
over  to  him  as  trustee.  He  contended  also 
ft7  Ij.  ed« 


that  the  order  of  December  17,  1007,  in  the 
summary  proceedings,  was  not  only  eonclu- 
sive  that  the  bankrupt  court  had  juriadie- 
tion  of  the  res,  but  he  also  insisted  that, 
as  the  Beaumont  Mills  had  taken  pari  in 
that  litigation,  they  were  bound  by  tlie  find- 
ing that  the  crop  belonged  to  Moore  4 
Bridgeman.  A  decree  was  rendered  is 
Crawford's  favor  by  the  district  court.  It 
was  affirmed  by  the  court  of  appeals,  and  ia 
brought  here  by  the  Beaumont  Mills  far 
review. 

Crawford's  contention  must»  in  part,  ba 
sustained.  For  whatever  may  have  been 
the  legal  or  equitable  rights  of  the  Beau- 
mont Mills  under  their  contracts  with  Moore 
k  Bridgeman,  and  under  the  bill  of  sale  of 
June  16,  1906,  it  *still  appears  that,[20S 
first,  Moore  k  Bridgeman,  and,  later,  La- 
Blanc,  as  trustee,  engaged  in  gathering, 
threshing,  hauling,  and  delivering  the  rioe. 
This  physical  possession,  under  the  decision 
in  Murphy  v.  John  Hofman  Co.  211  U.  8. 
562,  53  L.  ed.  327,  29  Sup.  Ct  Rep.  154.  and 
cases  cited,  gave  the  bankrupt  court  control 
of  the  res,  and  authority  to  administer  il 
along  with  all  other  property  in  their  phy- 
sical possession  when  their  petition  was 
filed.  That  petition  operated  as  an  attaeh* 
ment,  and  brought  the  rice  into  the  custody 
of  the  bankrupt  court. 

"Where  prc^erty  was  in  the  posseasioa 
of  the  banlmipt  at  the  time  of  the  appoint- 
ment of  a  receiver  •  .  .  the  bankmptey 
court  had  jurisdiction  to  determine  tlM 
title  to  it  [569].  .  .  .  When  the  court 
of  bankruptcy,  through  the  act  of  its  offi- 
cers, such  as  referees,  receivers,  or  trustee^ 
has  taken  possession  of  the  ret  ...  it 
has  ancillary  jurisdiction  to  hear  and  deter- 
mine the  adverse  claims  of  strangers  to  it, 
and  that  its  possession  cannot  be  disturbed 
by  the  process  of  another  court."  Murphj 
V.  John  Hofman  Co.  211  U.  S.  662,  660,  670, 
53  L.  ed.  327,  330,  331,  20  Sup.  Ct  Rep.  154, 
and  authorities.  Nor  was  this  jurisdiction 
lessened  because  LeBlanc,  trustee,  aftar 
gathering  the  crop,  delivered  the  rice  isto 
the  possession  of  Beaumont  Mills  at  their 
wardiouse.  "The  court  had  possession  of 
the  property  and  jurisdiction  to  hear  aa4 
determine  the  interests  of  those  claiming  a 
lien  therein  or  ownership  thereof.  •  •  • 
This  jurisdiction  can  [not]  be  ooated  Iff 
a  surrender  of  the  property  by  the  reeeivar, 
without  authority  of  the  court"  Whita^ 
V.  Wenman,  198  U.  8.  65S,  40  L.  ed.  1161,  ti 
Sup.  Ct  Rep.  778. 

Under  these  decisions  the  phydeal  poa- 
session  of  the  crop  brought  the  property 
within  the  exclusive  jurisdiction  of  tlia 
bankrupt  court.  The  finding  in  the  anm- 
mary  proceeding  that  LeBlane  had  raeelvad 
possession,  aa  tz>ii^«t«  ^aja  «csvkiift:QKC«%  %isi&sBiX 
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him,  and  was  not  aubjeet  to  collateral  at- 
tack by  third  persons.  Noble  ▼.  Union 
Pacifle  Logging  Co.  147  U.  S.  17S,  174,  S7 
L.  ed.  126,  127,  18  Sup.  Ct.  Rep.  271,  and 
cases  cited. 

SO 9]  *Biit  that  decision  was  not  entered 
in  a  suit,  in  its  nature  plenary,  to  try  title^ 
and  was  not  binding  upon  the  Beaumont 
Mills,  even  though  two  members  of  the  ilrm 
testified  as  witnesses.  It  was  an  order  in 
bankruptcy  finding  that  LeBlane,  having 
been  in  possession  of  the  property  as  trustee, 
was  accountable  for  its  value.  But  it  did  not 
determine  what  was  to  be  done  with  the 
rice,  or  who  owned  it,  or  whether  the  Beau- 
mont Mills  had  a  title  thereto  or  a  lien 
thereon.  All  these  matters  were  left  open 
for  adjudication  by  the  bankrupt  court 
when  plenary  suits  were  filed  by  any  person 
having  a  claim  to  the  property.  Or,  since 
the  rice  had  been  withdrawn  from  the  cus- 
tody of  that  court,  the  trustee  could  insti- 
tute therein  a  suit  for  the  rice  or  its  pro- 
ceeds. He  would  hold  the  same  when 
recovered  for  the  benefit  of  whosoever  might 
be  determined  to  be  entitled  thereto  in  whole 
or  in  part. 

None  of  these  issues  could  be  settled  by 
LeBlane.  The  fact  that  he  was  trustee,  and 
at  the  same  time  a  member  of  the  firm  of 
Beaumont  Mills,  did  not  give  him  the  right 
to  use  partnership  assets  of  any  sort  for  the 
purpose  of  satisfying  the  judgment  rendered 
against  himself,  and  by  a  wrongful  conver- 
sion of  firm  money  rectify  what  had  been 
held  to  be  a  wrongful  conversion  of  the 
bankrupt's  rice.  There  is  no  claim  that  the 
$11,861  had  been  earmarked,  or  had  been 
set  apart  as  a  specific  fund  to  represent  that 
property,  or  that  what  LeBlane  delivered 
to  Crawford  was  the  same  money  that  had 
been  received  from  the  sale  of  the  rice  two 
years  before.  On  the  contrary,  Crawford, 
in  his  bill,  insists  that  the  Beaumont  Mills 
"still  have  the  rice  or  its  proceeds,"  and  the 
answer  of  the  Beaumont  Mills  avers  that 
the  money  was  checked  out  by  LeBlane  from 
the  firm's  bank  account  and  deposited  with 
Crawford. 

That  being  so,  LeBlane  was  not  authorised 
to  draw  out  this  partnership  money  and 
hand  the  same  over  to  Crawford,  trustee, 
even  though  the  latter  may  have  had  a 
110]  *clsim  against  that  ilrm  for  an  equal 
amount.  When  LeBlane  threatened  to  mis- 
apply their  assets,  whether  $11,051  in  money 
or  com  or  anything  else  of  equal  value,  the 
other  partners  were  entitled  to  apply  for 
equitable  relief,  and  the  state  court  had  ju- 
risdietioB  to  restrain  him  from  using  money 
of  the  Beaumont  Mills  to  satisfy  his  person- 
al obligation.  As  an  incident  of  that  juris- 
dietkm  tbs  atMte  eoort  eould  determine  the 
iimbiUty  of  Cnwford,  iruMtee,  who  roedved 
^  mam^ci^0gimwmmMmi^Mfk 


had  been  taken  in  violation  of  that  injune* 
tion.  Re  Kanter,  68  C.  C.  A.  200,  121  Fed. 
984;  Re  Spitzer,  00  C.  C.  A.  36,  ISO  Fed. 
870;  Re  Mertens,  77  C.  C.  A.  478,  147  Fed. 
182.  Cf.  Aet  of  1888  (26  Stat,  at  L.  480^ 
chap.  886).  For  his  representative  capaeitj 
did  not  exempt  him  from  liability  for  wroB|^ 
fully  receiving  or  retaining  these  foado 
paid  over  in  disobedience  of  an  injunction, 
— since  money  thus  tortiously  paid  and  hdd 
did  not  thereby  become  a  part  of  tho  rm 
within  the  exclusive  control  of  the  bank- 
rupt court. 

The  fact  that  the  jurisdiction  of  the  two 
courts  is  limited,  as  a  result  of  ths  bank* 
rupt  act,  makes  it  impossible  for  either, 
without  the  consent  of  both  parties,  to  de- 
termine the  whole  controversy  ia  one  suit. 
The  state  court  has  the  right  to  try  the 
question  as  to  whether  Crawford  and  the 
bank  received  the  money  with  notice  that  it 
was  partnership  assets,  and  if  so,  to  enter 
judgment  in  favor  of  the  Beaumont  Mills. 
But  it  could  not  determine  who  waa  in  pos- 
aeaaion  of  the  rice  on  July  18,  1000,  or  who 
waa  entitled  to  the  property  or  ita  proceeds. 
That  matter  had  been  drawn  within  tiie 
juriadiction  of  the  bankrupt  court  by  the 
order  of  December  17,  1907,  and  that  deei- 
aion  waa  not  subject  to  review  by  the  state 
court.  The  decree  must  therefore  be  re- 
versed in  BO  far  as  it  enjoins  the  Beaumont 
Mills  from  suing  Crawford,  trustee,  for  part- 
nership assets  paid  into  his  hands  in  viola- 
tion of  the  state  injunction;  but  without 
prejudice  to  the  right  of  Crawford,  truatee, 
to  proceed  in  the  district  court  of  *the[lll 
United  States  against  the  Beaumont  MiUa 
for  the  recovery  of  the  rice,  its  proceeds  or 
its  value,  and  without  prejudice  to  the  right 
of  the  B^umont  Mills,  in  such  suit,  to  make 
any  defense  or  to  assert  any  claim,  lien, 
or  title  to  the  property  by  reason  of  con- 
tracts and  transactions  with  Moore  4 
Bridgeman,  Moore  or  others,  before  the  peti- 
tion in  bankruptcy  waa  filed. 

The  decree  is  reversed  and  remanded  for 
further  proceedings  in  conformity  with  this 
opinion. 


ROSCOE  LTLE,  Appt, 

V. 

GEORGE  W.  PATTERSON,  T.  H.  Smith, 
W.  M.  Smith,  et  aL 

(See  S.  0.  Reporter's  ed.  211-210.) 

Public  lands  ~  entry  on  oocapied  Uuii 
—  trespass. 

A  homestead  riffht  cannot  be  initiated  Iff 
an  entry  on  land  which  waa  then  in  the 
possession  of  one  who  had  bought  tnm 
those  who,  having  acquired  the  property  la 
good  faith  tiam  the  anparent  owner  of  Iki 
toidtabVs  Utk»  ^lA  fra\&^X»^  ^ikA  \aaSL  tat 
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BiAde  Tahiabla  and  Mrmanent  improvements 
thereon,  einoe  lucn  prior  possessory  title 
was  good  against  all  except  the  United 
States,  and  the  so-ealled  entry  was  but  a 
naked,  unlawful  trespass. 
(For  other  cases,  see  Public  Lands*  L  e^  t,  In 
Digest   BupTct   1S08.1 

[No.  167.] 

Argued  and  submitted  March  5,  1913.    De- 
cided April  7,  1013. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Cir- 
cuit to  review  a  decree  which  affirmed  a  de- 
cree of  the  Circuit  Court  for  the  Northern 
District  of  Iowa,  dismissing  the  bill  in  a 
suit  to  charge  the  holders  of  the  title  to 
real  property  with  a  trust  for  the  benefit  of 
complainant.    Affirmed. 

See  same  case  below,  100  C.  C.  A.  379, 176 
Fed.  900. 

Statement  by  Mr.  Justice  Lamar: 
By  the  act  of  May  12,  1864  (13  Stat  at 
L.  72,  chap.  84),  Congress  made  a  land  grant 
to  the  state  of  Iowa  to  aid  in  the  construc- 
tion of  a  railroad  from  Sioux  City  to  the 
Minnesota  line, — a  distance  of  about  80 
miles.  It  was  provided  that  the  road  should 
be  completed  within  ten  years,  but  that  as 
each  10  miles  was  completed,  a  patent  for 
one  hundred  sections  should  be  issued  by 
the  Secretary  of  the  Interior  to  the  state, 
for  the  benefit  of  the  company  building  the 
road.  In  1866  the  state  passed  an  act 
under  which  the  Sioux  City  &  St.  Paul  Rail- 
road was  to  receive  the  benefit  of  the  con- 
gressional land  grant.  That  company  began 
construction  in  1872.  Several  10-mile  sec- 
tions were  completed.  Patents  were  accord- 
ingly issued  to  the  state,  and  it,  in  turn, 
made  a  number  of  grants  to  the  railroad 
eompany.  But,  because  of  a  controversy  as 
to  what  had  been  earned,  the  state  of  Iowa 
refused  to  convey  to  the  railroad  company 
those  sections  which  contained  the  land  in- 
volved in  this  controversy. 

This  particular  tract  was  sold  on  May  12, 
1887,  by  the  railroad  company  to  Pasco, 
who  bought  in  good  faith,  believing  that 
the  company  had  earned  the  right  to  receive 
a  title  thereto.  He  paid  part  of  the  pur- 
chase price,  promised  to  pay  the  balance  in 
ten  annual  instalments,  entered  into  pos- 
session, and  made  valuable  improvements, 
in  1889  he  sold  his  interest  to  Patterson, 
who  agreed  to  pay  the  balance  of  the  pur- 
chase money  due  to  the  railroad.  Patter- 
son, by  himself  and  tenants,  remained  in 
possession  until  January,  1901.  He  then 
sold  to  Smiths,  and  the  latter,  in  March, 
1901,  conveyed  to  Thomas  Beacom.  In  May, 
57  lu  e4. 


1901,  the  appellant,  Lyle,  claiming  that  ha 
had  a  homestead  ri^t  in  the  premisea, 
brought  *the  present  suit  against  Pat-[11S 
terson.  Smiths,  and  Thomas  Beaoom,  to 
charge  them  as  trustees  holding  title  for 
his  use. 

On  the  trial  it  appeared  that  in  1874,  56 
miles  of  the  railroad  had  been  eonstruetad, 
after  which  the  company  ceased  to  build. 
The  road  not  having  been  fully  oonstmeted 
within  ten  years,  as  required  by  Congress 
in  the  act  of  1864,  the  state  of  Iowa  refused 
to  issue  grants  for  land  claimed  by  the 
railroad  company,  and,  by  appropriate  leg- 
islation, the  state  resumed  all  the  unearned 
land  and  relinquished  the  same  to  the  Unit- 
ed States.  In  1889  the  government  filed 
in  the  circuit  court  a  bill  against  the 
Sioux  City  &  St.  Paul  Railroad  Company, 
asking  the  court  to  quiet  the  title  of  the 
United  States  to  land  therein  described,  in- 
cluded in  which  was  the  quarter  section  sold, 
in  1887,  to  Pasco.  That  suit  resulted  in  a 
decree  in  favor  of  the  United  States.  It 
was  affirmed  October  21,  1895  (169  U.  8. 
354,  40  L.  ed.  179,  16  Sup.  Ct  Rep.  17). 

On  October  22, 1895,  the  day  following  the 
decision  in  favor  of  the  government,  and  for 
the  purpose  of  initiating  a  homestead  right, 
Jamea  Beacom  entered  upon  the  land,  and 
in  the  afternoon  of  the  same  day  Lyle  did 
likewise.  He  hauled  a  small  hut  upon  the 
land,  did  a  little  plowing,  and  slept  on  the 
place  one  or  two  nights.  He  left,  intend- 
ing to  return,  but  was  prevented  from  doing 
so  by  James  Beacom,  who,  with  a  drawn 
pistol  and  threats  of  violence,  kept  him  from 
coming  on  the  land.  Subsequently,  Lyle 
did  re-enter  and  remained  until  he  was 
again  forced  to  leave. 

On  November  18,  1896,  shortly  after  the 
decision  that  the  land  did  not  belong  to 
the  railroad,  but  to  the  United  States,  no- 
tice was  given  by  the  Department  of  the 
Interior  that  all  the  land  included  in  the 
decree  would  be  restored  to  the  public  do- 
main and  be  subject  to  entry  ninety  days 
after  publication.  Those  having  rights  un- 
der the  act  of  1887  (24  Stat,  at  L.  657,  chap. 
376)  were  required  to  file  their  claims 
^within  ninety  days  following.  In  Feb-[214 
ruary  and  again  in  March,  1896,  Lyle  made 
his  homestead  application,  tendering  the 
necessary  fees.  Similar  applications  wera 
made  by  James  Beacom,  Hoffman,  and  oth- 
ers.  Patterson  made  his  elaim  under  the  ael 
of  1887.  It  was  rejected  on  the  ground  that 
after  the  passage  of  that  act,  and  with  no- 
tice of  the  defective  title,  he  had  made  a 
new  contract  with  the  railroad  company  at 
to  what  should  be  paid  him  in  the  event 
the  government  succeeded  in  the  inii,   BsA* 
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wut  wfta  hsld  to  be  entitled  to  the  patent  are  eoncemed,  no  question  of  prior  posM*- 

On  appeal,  tbat  dwiaion  was  reversed  bj  the  aion  of  the  Ixnd  ihould  be  now  considered. 

Commiuioner  of  th«  Land  Office,  who  ruled  Logan  t.  Davia,  147  Iowa,  441,  1S7  N.  \V. 

in   favor  of  Jamea  Beacom.    On  a  turthei  812;  United  State*  v.  Chicago,  M.  k  St.  P. 

appeal  the  Secretar;  of  the  Interior  held  B.  Co.  IBS  U.  B.  524,  837,  4B  L.  ed.  SOS, 

that  nothing  had  been  done  under  the  new  311,  26  Sup.  Ct.  Rep.   113,  affirming  fi4  C. 

contract  to  deprive  Fatteraon  of  the  prloritj  C.  A.  645,  116  Fed.   866. 

given    to   good-faith    purohasera    under    the  Th«  e«e  "n^de  by  appellant  falU  within 

aat  of  March  3,  1887,  and  a  patent  wu  ac-  '^*  reasoning  and  logic  of  the  dcciiiona  of 

oordingly  I«BUed  to  him  on  March  fi3,  IBOl,  t*"*  "^"^  '"  ^''^  "t  claimanta  whoie  ap- 

Thareupon  Ljle,  on  May  24,  IBOl,  brought  pl'<*tion»  have  been  wrongfully  rejected  by 

tbia   bill    againat   Patterson,    Smith.,    and  the  Departaient 

Tboma.  BeTcom.  to  cancel  the  patent,  or  U  ,>;*  2;  B"f'°»-  "«  "■  f  „«'•  f*^^**- 

have  tl.o  holder;  of  the  legal  tiUe  decreed  ^J^  «*■  ?2*.  ff  •  ^28.   "  S"P' J=t.  fep- 

1    ..  ij  .1.     1     J  ■     1       i  <      V.         mi.  *''6,   reveriing  43    Kan.   425,   23   Pac.    646. 

to  hold  the  land  intruat  for  him.     The  c.r-  s«\i«,  Brandon  v.  Ard,  211  U.  S.  11,  53  L. 

cult  court  d.«ni«.d  the  bin.  and  the  de-  ^^     ^g    ^g    g         ^L   R;p.    1,    affirming    74 

eree  waa  affirmed   (100  C.  C.  A.  370.  176  ^au.  424,  118  Am.  St.  Rep.  321,  84   Pac. 

Fed.  OOB)  by  the  circuit  court  of  appeala.  jefl.  DuIuU,  t  I.  Range  B.  Co.  v.  Roy,  ITS 

,...-.         „     .V     .         u    ..^  ..   .u  U.  S.  BB7,  43  L.  ed.  820,  IB  Sup.  Ct.  Rep. 

Mr.  Madison   B.   Da¥ia  aubmitted   the  640,  affirming  60  Minn.  562,  72  N.  W   704; 

cauie  for  appelUnt.    Mr.  Alfr«i  Piiey  waa  Uebon  v.  Northern  P.  R.  Co.  188  U.  S.  1(«, 

""*•'*  ''"^''             .  „             „    „  47   L.  ed.   406,   23    Sup.    Ct.    Hep.    302,   r^ 

The    posaeesion  of  George   W.  PatterKin  ,^„-       ^  ^„h.  621,  61  Pac.  703;  Sioli   v. 

Mul  Jamea  A.  Beacom  waa  not  aneb  aa  the  Ureachel,  lOS  U.  S.  864,  GO  L.  ed.  311,  29 

homeatead  law  requ.rea.  g^      Cj^  ^      j5^    reversing  00  Minn,  110, 

Whaley  v.  Northern  P.  R.  Co.   167   Fed.  05*"^.  w.  763;  O.bom  v.  Froyeeth.  216  U. 

™        i           ......      ^,         »   ■    .u  S.  671,  B4  L.  ed.  610,  30  Sup.  «.  Rep.  42*. 

The  entiy,  and  not  the  «4t]ement  ia  the  .n^;  i07  Minn.  668,  110  N.  W.  IMS- 
mam  factor  in  determining  ngbt*  under  the  q^^^^  ,  Froyaeth,  106  Minn.  16,  116  N. 
general  home«t«d  law.  „    jjjj.    ^^j^,  ,    Burnham,  168   U.  S. 

St.  Paul,  M.  4  M.  R.  Co.  T.  Donohue,  810  544  547  39  l.  ed.  627,  628. 16  Sup.  Ct  Rep. 

U.  S.  21.  29-31,  62  L.  ed.  B41,  044,  046,  28  443  »  '-  -«  ^  «"•  <>•".  «»">.  ">  =«P-  ^^  "^p. 
Sup.  Ct.  Rep.  600,  afBrming  101  Minn.  23D, 

112  N.  W,  413.  **'-  Geofre  O-  Scott  argued  the  cause. 

While  the  right  to  acquire  title  under  the  *'"''   ''*''   William   Milchriat   and   W.   D. 

homestead  laws  might  be  initiated  by  aettlo-  ^°^^''  *'«*  a  brief  for  appelleea: 

ment  after  the  act  of  1880,  the  entry  muat  The  appellant,  never  having  taken  lawful 

bo  applied  for  within  the  limited  sUtutory  po'*"*!"!"   <•'  tbe  land   in  controversy,   but 

time  after  aettlement,  or  after  survey  if  the  ^'■"^f  ^<""'  "*»  "'■"'*'  «>>i«tituted  a  mere 

tract  waa  uniurveyed  when  settlement  vms  treepass  thereon  at  a  time  when  defendant 

made.     In  other  words,  the  entry  must  be  P»tter8on  waa  m  possession  under  claim  ol 

sfpUed    for    in    due   couree,    otherwise    the  "B*"*-    ""''    '""    Imowledge    upon    appel- 

right  acquired  by  eettlement  may  he  lost  by  '■">»'•  P"*  o*  ■««•'  poBMSsion  and  cUim  of 

other    disposition    of    the    land,    either    by  "«*•*-  *«  a""""*  "ow  maintain  this  suit. 

Congress  or  by  the  Land  Department.  Atherton  t.  Fowler,  B6  U.  8.  613,  24  L. 

Nelson  v.  Northern  P.  B.  Co.  188   U.  8.  •">■  "2;   Quimby  v.  Conlan,  104  U.  S.  433. 

108,  122,  127,  132,  138,  47  L.  ed.  406,  412,  '"  ■''■  *"■  ^"^  •  Hosmer  v.  Wallace,  B7  U.  8. 

414,  416,  417,  23  Sup.  Ct.  Rep.  302,  revers-  576-678,  24  L.  ed.  1130,  1131;  Trenoiith  f. 

ing  22  Waah.  621,  61  Pac  703;   Southern  8an  Praaclaco.  100  U.  8.  2B1-2B7,  26  L.  ed. 

P.  R.  Co.  T.  Lopei,  SLand  Dee.  130;  United  826-628;    Tustln    t.   Adams,   87    Fed,    377; 

SUtea  T,  Bagnell  Timber  Co.  102  C.  C.  A.  Roorke  v.  McNally,  BB   Cal.  291,  33  P«o. 

243,   ]<7   Fad.   798;   Uaddox  v.   Burnham,  68;  United  States  v.  Williams,  30  Fed.  314; 

166  U.  S.  644,  3fl   L.  ed.  687,  16  Sup.  Ct  Cowell  v.  Lammers.  10  Sawy.  246,  21   Fed. 

Bap.  44S;   SjoU  *.  Drachel,  DO  Minn.  110,  ZOO;    Carmlchael    v.    Campodonico.    7    OaL 

»  N.  W.  7M,  reveraed  on  other  grounds  in  App.  687,  96  Pac  164;   Short  v.  Read.  30 

IM  U.  S.  664,  M  L.  ed.  Ill,  M  Sup.  CL  Her.  37S,  8«  I^&  1060;  Harvey  v.  Hollet, 

Bap.  IM.  IM  Fed.  631. 

If  tha  settlement  vt  kppellJuit  waa  wrong- 

tal  beeanao  of  the  prior  ooonpancy,  ao  waa  Mr.   Justice   LftniftF,   after   making  tba 

that  of  Jamea  A.  Beacom.    But  such  prior  foregoing  statement  delivered  the  opinion 

MMtpftaey  waa  without  any  Ieg»l  basis  and  at  the  court: 

«iw  wjvngttt];  and  so  far  as  the  re-  lite    Sioux    Qty    A    St.    Paul    Railroad. 


V^ttirm  lifkta  a/  »ppeUMmt  cod  sppelloM   claiming  t«  ha^va  aarned  the  land  under  the 
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act  of  1864  (13  Stat,  at  L.  72,  chap.  84),  cannot  be  recognind;  for  "to  ereate  a  riglil 

•old  a  quarter  section  in  1887,  to  Paaco,  of  pre-emption  there  mnat  be  settlement,  ia- 

2 15] who  ^bought  in  good  faith,  believing  habitation,   and  improvement  by  the  pre- 

that  the  company  was  entitled  to  a  grant  emptor, — conditions  which   cannot  be  met 

from  the  state.    He  conveyed  his  interest  to  v^hen  land  is  in  the  possession  of  another." 

Patterson,  who,  pending  the  litigation  be-  Hosmer  v.  Wallace,.  97  U.  S.  679,  24  L.  ed. 

tween  the  United  States  and  the  raUroad  ^gi      ^his  U  equally  true  of  the  initla- 

eompany,  in  reference  to  the  land,  made  a  ^ j^,„  ^f  ^^  homestead  right  by  settlement  The 

contract  as  to  the  amount  to  be  paid  him  in  j^^,,^  j^^^^  ^^  ^^^  cultivated  and  improved 

the  event  the  company  lost  the  suit.    The  j,     ^^^^  ^^^  ^^^  •„  possession  under  a 

government  prevailed,  and  the  land  being  ^ase  from  the  railroad,  the  apparent 

ijpecially   va  uable    because    of    its    having  ^^^^  ^^  ^^^  equitable  title.    Lyle's  entry, 

been   cultivated   and   improved,   there   was  . ,        ,         j         j               x          1#    i»-.  *«  \- 

a   race   to  acquire  the   pre-emption    right.  *^°"«^  7*^?  ""^f^  *  pretense  of  effectang 

Lyle  and  others,  claiming  to  have  entered  *  homestead  settlement    was  but  a  nsJced 

into   possession,   made   applications   for   a  unlawful  trespass  which  could  not  initiate 

homestead.    Patterson,  relying  on  the  rights  »  "g^*-    Atherton  v.  Fowler,  96  U.  S.  616, 

of  a  goodfaitb  purchaser  under  the  act  of  24  L.  ed.  733;  Swanson  v.  Sears,  224  U.  8. 

March   3,   1887,   filed   his   claim.     After   a  182,  66  L.  ed.  724,  32  Sup.  Ct.  Rep.  466. 

lengthy   contest   in   the   Land   Department  He  therefore  had  no  stending  in  courty  and 

he  received  a  patent.    Lyle  insists  that  the  the  bill  was  properly  dismissed, 

action  of  the  Secretary  of  the  Interior  was  Decree  affirmed, 
based  upon  a  misconstruction  of  the  law, 

and  that  Patterson  and  his  assignee  should  — ^— 
be  decreed   te  hold  the  title   in  trust  for 

Lyle  as  the  first  entryman.  *MARY  ELEANOR  WILSON,  Amelia[llV 

In  the  lengthy  briefs  filed  in  this  court  Maria   Wilson,   William    Harris   Wilson, 

various  argumente  are  presented  to  show  Jo^     ^m^-  Wilson,    Adelaide     Bury 

that  the  benefit  of  the  act  of  March  3,  1887  ^rown,  Flffs.  m  Err., 

(24  Stet.  at  L.  557,  chap.  376) ,  was  confined  CHESTER  A   SNOW, 
to  those  who  bought  before  that  date,  and 

that  Patterson's  subsequent  contract  with  (gee  S.  C.  Reporter's  ed.  217-226.) 
the  railroad  company  deprived  him  of  the 

priority  he  otherwise  might  have  had.     It  Evidence  —  ancient     document  —  aa- 

is  not  necessary  to  consider  these  conten-  ^""1^^  ScTrHhan  thirty  years   old. 

tions,  for  even  if  they  were  sound,  it  could  purporting  to  have  been  signed  by  the  exec- 

not  avail  Lyle  in  the  present  suit,  since  he  utrix  nominated  in  a  will,  and  containing 

can   only   recover   on    the   strength   of   his  a  recitel  that  it  was  executed  under  the 

equity,  and  not  on  the  defects  in  defend-  power  of  sale  conferred  by  the  will,  proves 

ant's  title  iteelf  where  the  possession  of  the  land  has 

wK««    ^«  o^f^K^*  oo    1QOK   iii.  ^^A^  ^h^  *>««»  consistcut  with   ite   terms,  although, 

When,  on  October  22    1896,  he  made  the  ^^^  ^^..^^^^  ^^^^^^^  y^^^^      bee^  1^^  ^,,^^ 

so-called  entry  and  settlement,  the  quarter  j^  nothing  to  show  that  the  testatrix  ever 

section  was  not  an   open   and  unoccupied  qualified  as  such. 

part  of  the  public  domain,  but  in  the  pos-  [For  other  cases,  see  Evidence,  lY.  b,  i,  la 

session  of  Thomas  Beacom,  who  had  bought  J^^^'l  ®"^-  ^  ^^«,<.*,«* ^— 

.         ^,           ,       .      .               .     .1  XV  Executors  and  administrators  —  power 

from  those  who,  having  acquired  the  prop-  ^j  g^|^  _  interest  -  sale  by  survivor. 

erty  in  good  faith,  cultivated  the  land  and  2.  The  power  of  sale  given  the  executors 

made    valuable    and    permanent    improve-  by  a  will  must  be  deemed  to  have  been  so 

mente  thereon.    This  prior  possessory  title  coupled  with  an  interest  that,  even  if  not 

was  good  as  against  all  except  the  United  mandatory,  it  may  be  exercised  by  tiie  wu- 

0--10J.  A           J  T    1  »        J.              •     A  vivor,  where  to  such  power  waa  added  the 

216]States,  and  Lyles  entry  was  •a  tres-  ^^j^  ^^^  continuing  duty  of  managing  the 

pass  which  neither  gave  nor  initiated  any  property,  making  deposition  thereof,  and 

right  in  the  property.  The  fact  that  by  the  changing    investmente,   the   will   providing 

threate  and  violence  of  another  trespasser,  that  debts  were  to  be  paid,  and  that  the 

he  was  prevented  from  continuing  his  f orci-  f ?«5".^f ""?  ^f?  *?.  <^*'«  ^®'  ***®  BlvreB,  and 

ble  entry  and  detainer,  deprived  him  of  no  ^^^  Vj^  ^JI  A'^S^^'^  lli^^ 

right  i7the  land,  though  it  does  illustrate  '^aiy,  they  were  to  sell  and  reinvest  the  pio- 

what  would  be  the  result  if  possession  se-  Notb.— On    proof   of    ancient   documents 

cured  by  violence  and  maintained  with  force  §®?®'"^^^Tr^r?®*®  ^  Ck)ulson  v.  Walton, 

and  arma  could  furnish  the  basis  of  a  right  ^'^   the '  n^jesility   of  calling  subscribing 

enforceable  in  law.  witness  to  prove  ancient  document— aea  ^s^ 

Such   a   claim,   originating   in   trespass,  to  QtxreU  v.  'HlAi^u^t^  %  \A3Kw«k.  1^. 

51  Ii.  ed.  ^^'^ 


UT-4n                    BUPBEHB  OOUBT  OT  THE  DNmD  STATES.               Oor.  Ikm, 

•ndf)  u>d  w«n  to  MBrcht  •  •onnd  dlMre-  hcraelf  knd  her  d«ee«Md  brother-in-Uw  m 

tkm  I&  tlw  maugimeiit,  dlipMltim,  ud  eiecutrix  ud  ezeentor,  to  mU  for  tlie  b«n*- 

iBVMtm«nt  <rf  Oe  wUte  for  tlw  bniafit  uid  fit  of  tha  wife  and  children  of  the  teitator, 

ftdfut^pt  of  the  teitator-t  wile  tnd  .hil-  ^^   ^^  ^rtue  of  the  Mthority  Teeted  in 

[R>r  other  <»«  .M  Biteator.  ud  AdndDt-  I""  '^  M|W  wJU.  «>"  the  Uad  to  lMn>rd 

tiat^L  IT.  g)  Rnrere^  L  c^  to  IHCMt  Sop.  Hnjdc,  hie  heirs  end  •uigna  forerer. 

**  •**'  After  ei^t  meene  oonvejKQcee,  duly  re- 

corded,    the    property,    In    Febnury,    IWW, 

"^  '"-l  wu  lold  to  the  defendant,  CfaeaUr  A.  Bnow, 

ha  and  hii  predeceaaon  in  titia  having  held 

Aifoad  March  IS  and  14,  U1S.     Dadded  continuous  poausiion  of  the  propertj  ainea 

April  T,  IBia.  1888.    •Adelaide  Wilson  diedMMchB8,[ai» 

IBM,  ud  on  October  23,  1906,  the  children 

IN  ERROR  to  the  CSoart  of  Appeala  of  the  brought   this   action   of  ejeetm«nt   againet 

Dijtriet  of  Columbia  to  re^ew  a  Judg-  gno,.     He  claimed  nnder  the  de«d  of  the 

meat  which  afflnned  a  judgment  of  the  Su-  ^ecutrii,  but  w«*  not  able  to  prore  that 

prraw   Court   of  the   Dirtrict,   in  favor  of  ,,,,  ^ad  ever  qualified  as  such.     A  witness 

datmdant  in  an  action  of  ejectment.     Af-  ^^o  was  familiar  with  the  r«wrda  In  the 

""■"^  register  of  wills'  olBcc,  Ustified  that  he  bsd 

See  same  eaaa  faalow,  U  App.  D.  C.  802.  found  therein  the  wUl  of  John  H.  A.  Wilson, 
with  an   indorsement  that  it  bad  been  ap- 

SUtement  by  Mr.  Jnstlos  I^mmmr:  _„,^  bj  the  rtsister  of  wills,  and  an  entry 

John  H.  A.  Wilson,  of  Washington  county,  i^  .  bouj,  that  the  will  had  been  approved 
District  of  Columbia,  by  hU  wiU,  probated  ^^j  ai^^  ^^  that  he  found  no  other  en- 
March  BOth,  1868,  after  providing  for  tha  trie,  or  papers  to  indicate  that  either  Ade- 
paynent  of  hU  debta,  devised  all  of  his  ,,1^^  Wilson  or  Thomas  0.  Wilson  had  ever 
property,  r«*l  "d  personal,  to  his  wife,  ^^^mti  as  executora  or  received  letter. 
lliJAdelalde  Wilaon,  'dari^  her  life  of  testamentary;  that  the  bond  book  for  De- 
widowhood,  for  the  support  of  herself  and  ^mbcr  30th,  18M,  to  April  20th,  1861, 
Us  five  minor  children.  In  ease  of  her  death  ^„  missing,  and  that  in  that  boot  the 
or  marriage  the  property  was  bequeathed  bo„4  ^f  the  eiecutors  would  have  been  re- 
to  the  teaUtor^  brother,  Thomas  0.  Wil-  ^^^^  „  ^ne  had  been  given;  that  the 
son,  in  trust  for  the  use  of  the  children.  book,  containing  the  returns  of  executor. 

"And  1  'anthorlsa  and  empower  my  said  from  1886  to  1861  are  miHing;   that  he  I. 

brother  to  ezerciM  hla  own  Judgment  and  unable  to  uy  whether  the  qualiflcation  of 

prudence   In   the   discharge   of   the  dutiea  ^ecutors  would  ba  shown  by  the  bond  book 

lierel?  confided  to  him;  and  it  is  my  wish  ^^^^  „  „ot.  that  he  flnds  no  docket  entry 

and  desire  that  my  executrix  and  executor  rti^ting  to  the  ease.    Another  witness  who 

bereinafter  named  shall   and  may,   at  amy  had  frequent  occasion  to  examine  the  ree- 

time  they  ahall  dean  beat  and  to  the  ad-  ord.  of  the  probate  office  between  1857  and 

Tutaga  of  my  said  wife  and  children,  sell  jgeo  testified  that,  during  that  period,  the 

and  convey  any  p»rt  or  all  of  my  real  and  p^bata  offioe  was  conducted  in  a  n«ligent 

personal  estate,  and  Invest  the  proceeds  in  „,„„„.    that    the    witness    during    thst 

goods,  stocks,   or   otherwiwi,  as  they  may  j^^    („    ^^ching   for   original    papers 

eonsider  best,  for  the  benefit  of  my  aaid  ^hj^^  ^^  not  been  recorded  found  them 
wife   and  children;    In   fact,   to   C 


.    ,,       ,,       ...  .    ..  in  »  MM*  of  other,  piled  together  in   an 

•onnd  di«!retion   In  the  managemont,  d.a-  ,^^    „      ,^  ,^  the  building, 
poeition,  and  Inveatment  «l  myjjaid  eatate       ^^^  /^  ^  ^^^.^^  j^^  t^^  drfendant. 

for  the  purpose  aforesaid;  to  wit,  for  my  ^  ^^j^^  ^^^  ^  ^,,  ^^.^^  ,„  overruled, 
wife  and  children.  " 


_,  ,  ,  ,      .1.  -lUB  tBH  wa.  taken  to  the  court  ot  appeals, 

a  Anwmbkr  ta  ft&re  for  him  mttrrmntMj  b         -a  b 

that  the  burden   was  on  the   defendant  to 
prove    that    the    executrix    had    qualified; 


ntrlz  and  axeentor  to  eara  for  his  serraota; 
.  .  .  "lastly,  I  do  hereby  eoustitute  and 
appoint   my   dear   wife,   Adelaide   Wilson, 


■nentrix,     and     my     affectionate    brother,  that  there   was    no  evidence   that  .he   1 

Thomaa  O.   Wilson,  executor,   of   thU   my  qualified;  that  the  recitals  in  the  deed  were 

lart  will  and  testament"  "<*  avldonce  againrt  the  plaintiffs  and  on 

n*  will  was  probated  Mareh  TOth,  1868.  «!•  farther  ground  thst  the  court  erred  in 

Ibomaa  O.  Wilson,  one  of  the  executors,  refusing  to  direct  a  verdict  for  tha  plain- 

dlad  SqitMnbar  £lst,  1888.     On  Mareh  8th,  tiffs.     The  judgment  ot  the  nipreme  court 

1188,   Adelaide   Wilson   made   a   deed,    in  ot  the  District  wsks  sfBrmed  by  the  court  ot 

whl^,  after  referring  to  th.  will  and  its  appeala  of  *the  District  of  C<>lumbia,[Sao 

frobmta,  «Bd  the  anthori^  eonfsrrad  npon  and  the  eaaa  brought  here  by  writ  of  error. 
«##  »ll  U.  1. 


lUi  mtsoti  T.  ffifott. 

Mr.  ClMrlea  F.  Carnal  argued  the  eauae,  r.  MeCown,  01  Tex.  ESI,  4S  8.  W.  2;  Ht- 
ud,  with  Mr.  Eugme  A.  JonM,  filed  a  (OBI  t.  B^d,  80  Ala.  118;  Hjhu^k  *.  Oar- 
bHef  for  plaintiffg  in  arror:  ringtan,  18  Ark.  104;  Smith  f.  Wiu,  £7  a 
In  determiniDg  the  qneation  whether  or  C.  608,  4  a  E.  840;  Dick  t.  Bmibj,  48  B.  C 
not  a  given  power  nirviTea,  that  "pole  atar  S30,  £8  8.  B.  SOO;  Dextar  *.  Sullivan,  U  IT. 
of  oonstrnction,"  the  intention  of  the  teata-  H.  4TB;  Oregg  t.  Curriar,  86  N,  H.  800; 
tor,  ihould  flrat  be  ascertained.  Peter  t.  Bererlj,  10  Pet.  6S2,  0  L.  ad.  Stt; 
Smith  T.  Bell,  «  Pet  68,  8  L.  ed.  822.  Den.  ex  dem.  BUe  r.  Toung,  23  N.  J.  L.  4T8; 
A  power  given  to  two  or  more  peraona  Hojtt  t.  Daj',  32  Ohio  St.  101 ;  Chambera  r. 
arait  he  eiecnted  by  all,  and  doe*  not  aur-  Tulane,  S  N.  J.  Sq.  140;  Wooldridge  v.  Wat- 
rive  the  death  of  one.  Icini,  3  Bibb,  S4S;  Moorea  *.  Moorei,  41  H. 
Outman  *.  Buckler,  SO  Md.  7,  13  Atl.  J.  L.  440;  Dominiek  v.  Uichael,  4  Bandf. 
SU;  Gray  t.  Lynch,  8  Oil),  403;  Lane  t.  374;  Wiltiama  t.  Conrad,  80  Barb.  324; 
Debenham,  11  Hare,  188,  17  Jur.  1006;  Egerton  t.  Conklin,  26  Wend.  230;  Newton 
Peyton  t.  Bury,  2  P.  Wma.  628;  At^.  Gen.  ».  Bronaon,  13  N.  Y.  680,  67  Am.  Dec  80; 
*.  Gleg,  1  Atk.  366;  Bnuaey  t.  Chalmera,  Bolton  r.  Jacki,  •  Robt.  IBS;  Hoffman  t. 
16  Bcav.  231;  Montefiore  *.  Browne,  7  H.  L.  Hoffman,  60  Md.  688,  8  Atl.  466;  Uoodf  *. 
Caa.  241 ;  O'Brien  t.  Battle,  98  Oa.  766,  2S  Fulmer,  3  Grant,  Caa.  17. 
S.  E.  780;  Wardwell  v.  McDowell,  31  III.  No  word*  of  inrvivonhip  are  naed  tn  the 
364;  Robertion  t.  Gainea,  2  Humph.  307;  will.  Not  only  ia  there  no  language  in  the 
Harks  T.  Tarver,  6B  Ala.  336 ;  Kerr  t.  Ver-  will  juititying  the  inference  that  he  intanded 
ner,  66  Pa.  320,  10  Mor.  Min.  Rep.  134;  the  wife  to  act  alone,  but  the  contrary  ia 
Clinefclter  t.  Ayres,  16  111.  333;  1  Sugden,  strongly  dedncible  from  the  lack  of  eonfl- 
Powers,  3d  ed.  143,  Co.  Litt.  113a;  Cole-  deuce  indicated  by  the  provision  for  a  for- 
man  v.  Connolly,  242  lit.  674,  134  Am.  St.  feiture  of  her  life  estate  in  ease  of  her  n- 
Rep.  347,  00  N.  E.  278.  marriage,  the  appointment  of  his  brother  aa 
A  power  involving  the  exercise  of  person-  trustee  tor  hi*  children,  the  deviae  to  tham 
al  discretion  in  the  donee  doe*  not  nirviTe.  of  the  remainder  in  the  proper^,  the  ex- 
Re  Bierbanm,  40  Hun,  604;  Security  Co.  pressions  of  affection  and  confldmoe  in  Us 
v.  Snow,  70  Conn.  288,  66  Am.  St.  Rep.  107,  brother,  and  the  specific  injunction  laid  up- 
30  Atl.  163;  Simmons  t.  MeKinlock,  98  Ga.  <m  him  to  exercise  hia  own  judgment  and 
738,  20  S.  B.  88;  Toung  t.  Young,  97  N.  C.  freedom  In  the  discharge  of  the  dutiea  wm- 
132,   2  S.   B.   78;    Beers  t.   Narramore,    81  flded  to  him. 

Conn.  13,  22  Atl.  1061;  Hinaon  v.  William-       Clarke  t.  Boorman  (Clarke  *.  Johnston) 

son,  74  Ala.   ISO;   Proctor  v.  BcharpfT,  80  18  Wall.  4S3,  21  L.  ed.  S04. 
Ala.  227;   Hawkini  v.  Hawkins,  13  B.  Mon.        By  the  terms  of  the  will,  the  widow  took 

246;  Tsxver  t.  Haines,  65  Ala.  G03;  Towler  an  estate  for  life  or  widowhood  only;   the 

V.   Towler,   142  N.   Y.   371,  36   N.    E.   866;  children  took    (under  the   statute  of  usea, 

Tainter  v.  Clark,   13  Met  220;   I^med  t.  the  trust  being  dry)  a  vested  remainder  !■ 

Bridge,  17  Pick.  339;  Oreenough  v.  Wellee,  fee.      (See  Young  r.  Bradler,  101  U.  a  782, 

10  Cush.  671;   Edwarda  t.  Manpin,  7  Mae-  26  L.  ed.  1044.)     There  co^d  not,  therefore, 

key,  47.  be  any  ■nrvivorship  of  the  eatate  upon  wfaleb 

To  these  two  general  propositions  there  could  be  predicated  a  survival  of  the  pom. 

are   two   exceptions:    (a)    a  power  conpled  The  power,  so  far  as  Thomas  0.  Wilson  was 

with  an  interest  or  trust  will  survive;    (b)  concerned,  was  a  power  "simply  collateral," 

a   power  given  to   executors   rationt   offieii  he  having  no  estate  at  all  in  the  proper^ 

will  survive  because  the  gift  ia  to  the  office,  subject  to  the  power. 

and  not  to  the  individuals,  and  aa  (Ac  office  Beid  v.  Gordon,  30  Md.  174;  31  Cye.  1048. 
survives,  the  power  survives.  So  far  as  the  estate  of  the  widow  U  con- 
Peter  T.  Beverly,  10  Pet  866,  9  L.  ed.  cemed,  it  has  been  held  In  the  DUtrict  of 
836;  Taylor  v.  Benbam,  S  How.  267,  12  L.  Columbia  (Eeooedy  t.  Alexander,  81  App. 
ed.  146;  Perre  v.  American  Bd.  of  Comrfc  d.  C.  424)  that  a  power  to  a  life  tenant  to 
SS  Vt.  184;  Bartlett  T.  Sutherland,  24  Mis*,  ^jj  ^^  ^  ,„  ,„  ^^Uln  parte  of  tha 
395;  Dav»  V.  Chnst.an,  16  Gratt  U;  Cha-  ^^  ^^  ,„pport  and  m.i«- 
tenanee,  does  not  enlarge  her  eatate;  ao 
in  thia  ease  the  exiatenca  of  tl 


Velleponteauz,    S    M'Cord, 
PitEgerald   v.    Standish,   102   Tenn.   383,  D 

S.  W.  204;  Jackson  ex  dem.  Hunt  Y.  Ferrl*,  '  ....,...-.  -,  w... 

16  Johns.  346;  Forbes  Y.  Peacock,  11   Bim.  '"  l""*^'  the  deaOi  of  Thomas  0.  WiUon 

152,  B  L.  J.  Ch.  N.  B.  307,  6  Jur.  470;  Rob-  '*"""'  **  predicated  upon  any  eaUte  aha 

iuson    v.    Allison,    74    Ala.    26*;    Gould    v.  had  In  the  Und. 

Mather,  104  Mass.  283;  Gaines  t.  Fender,  82        Smith  v.  Bell,  «  Pet.  68,  8  L.  ed.  822. 
Mo.  407 ;  Osgood  v.  Franklin,  14  Johns.  627 ;       To  render  a  power  one  coupled  with  an  la- 

Slmpson  V.  Simpson,  S3  N.  C.  373 ;  CRonrke  terest,  it  Is  essential  that  the  done*  ^-v^  «& 

».  Sherwin,  1B«  Pa.  288,  87  Atl.  43;  TemU  Intewat  Vn  Om  wft>^«A-TO»XX«t  <A  ■&*■»»««; 
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the  fact  that  the  donee  may  have  aa  inter- 
est in  that  which  is  produced  by  the  exer- 
cise of  the  power  does  not  render  it  a  pow- 
er coupled  with  an  interest. 

Taylor  y.  Bums,  203  U.  S.  120,  51  L.  ed. 
116,  27  Sup.  Ct  Rep.  40;  Crowe  ▼.  Triokey, 
204  U.  S.  228,  51  L.  ed.  454,  27  Sup.  Ct.  Rep. 
276;  Missouri  ex  reL  Walker  t.  Walker, 
125  U.  a  339,  31  L.  ed.  771,  8  Sup.  Ct.  Rep. 
929;  Hall  ▼.  GambriU,  34  C.  C.  A.  190,  63 
U.  S.  App.  740,  92  Fed.  32;  22  Am.  k  Eng. 
Enc.  Law,  1093. 

The  power  was  not  mandatory. 

Fit^;erald  t.  Wynne,  1  App.  D.  0.  119; 
28  Am.  k  Eng.  Enc.  Law,  2d  ed.  902. 

Some  cases  make  the  solution  of  the  ques- 
tion whether  a  power  is  given  to  the  office 
or  to  the  individual  depend  upon  whether  or 
not  its  exercise  involves  a  duty  ordinarily 
connected  with  the  office. 

Ferre  v.  American  Bd.  of  Comrs.  53  Vt. 
164;  Evans  v.  Chew,  71  Pa.  47;  Ingle  v. 
Jones,  9  Wall  486,  19  L.  ed.  621;  Hamilton 
V.  Clarke,  3  Mackey,  428;  Waters  v.  Marge- 
rum,  60  Pa.  42. 

In  each  case  it  is  a  question  of  intention, 
whether  the  power  is  given  to  the  person  or 
to  the  office. 

Farwell,  Powers,  p.  372;  Robinson  v.  Alli- 
son, 74  Ala.  254;  Tarver  v.  Haines,  55  Ala. 
603;  O'Brien  v.  Battle,  98  Ga.  769,  25  S.  E. 
780;  Den.  ex  dem.  Cain  v.  McCann,  3  N.  J. 
L.  438,  4  Am.  Dec.  384;  Catton  v.  Taylor, 
42  Barb.  578;  Bergen  v.  Bennett,  1  Cai. 
Cas.  15,  2  Am.  Dec.  281 ;  Ferre  t.  American 
Bd.  of  Comrs.  53  Vt.  162;  Bartlett  T.  Suth- 
erland, 24  Miss.  401;  Hall  T.  Irwin,  7  HI. 
176;  Nicoll  V.  Scott,  99  111.  529;  Brown  t. 
Hobson,  3  A.  K.  Marsh.  380,  13  Am.  Dee. 
187;  Naundorf  v.  Schumann,  41  N.  J.  Eq. 
14,  2  Atl.  609.    ' 

Mr.  John  C.  Glttlngs  also  argued  the 
cause  for  plaintiffs  in  error: 

Messrs.  Hugh  H.  Obear  and  J.  J.  Dar- 
lington argued  the  cause,  and,  with  Messrs. 
William  F.  Mattingly  and  Charles  A.  Doug- 
las, filed  a  brief  for  defendant  in  error: 

The  will  in  controversy  created  a  trust, 
notwithstanding  the  fact  that  the  executors 
were  not  named  as  trustees,  and  that  no  ex- 
press words  of  trust  were  used. 

Tobias  t.  Ketchum,  32  N.  T.  329;  Pom. 
Eq.  Jur.  I  1011;  Meek  v.  Briggs,  87  Iowa, 
617,  43  Am.  St.  Rep.  410,  54  N.  W.  456; 
Arlington  State  Bank  t.  Paulsen,  57  N^. 
717,  78  N.  W.  303;  Ward  v.  Ward,  105  N. 
T.  74,  11  N.  E.  373;  Toronto  General  Trust 
Co.  T.  Chicago,  B.  &  Q.  R.  Ca  123  N.  T.  87, 
26  N.  K  198. 

Any  interest^  however  slight,  or  any  duty 

to  be  performed  under  the  will,  with  the 

pnoaeedB,  If  only  to  pay  legacies  or  make 

d£9Mbuiion,  wiU  girt  Ufe  to  the  power  tad 


enable  it  to  be  executed  by  the  survivor  of 
several  to  whom  it  was  originally  given. 

Peter  v.  Beverly,  10  Pet  532,  9  L.  ed.  522; 
Taylor  v.  Benham,  5  How.  233,  12  L.  ed. 
130;  Robertson  v.  Gaines,  2  Humph.  376; 
Bfagruder  v.  Peter,  11  Gill  &  J.  217;  Par- 
sons V.  Boyd,  20  Ala.  117;  Re  Cdoke,  L.  R. 

4  Ch.  Div.  454;  May  v.  Brewster,  187  Mass. 
524,  73  N.  E.  546. 

When  a  power  is  given  to  executors 
virtuU  officii,  or,  as  it  is  often  expressed, 
ratione  officii,  or  qua  executors,  upon  the 
death  of  one,  the  power  survives  to  the  sur- 
vivor or  survivors,  and  may  be  executed  by 
him  or  them. 

Sugden,  Powers,  144;  Davis  v.  Christian, 
15  Gratt.  12;  Gould  v.  Mather,  104  Mass. 
286;  Chandler  v.  Rider,  102  Mass.  268; 
May  T.  Brewster,  187  Mass.  524,  73  N.  B. 
546;  Peter  v.  Beverly,  10  Pet  532,  9  L.  ed. 
522;  Dick  v.  Harby,  48  S.  C.  516,  26  S.  E. 
900;  Smith  v.  Winn,  27  S.  C.  598,  4  S.  E. 
240;  Fitasgerald  v.  Standish,  102  Tenn.  383, 
52  S.  W.  294;  Zebach  v.  Smith,  3  Binn.  69, 

5  Am.  Dee.  352;  Williams  v.  Conrad,  30 
Barb.  524;  Colder  v.  Bressler,  105  HI.  433; 
Gaines  v.  Fender,  82  Mo.  497;  Weimar  ▼. 
Fath,  43  N.  J.  L.  1;  Houell  v.  Barnes,  Cro. 
Car.  382;  Brassey  v.  ChaUners,  16  Beav. 
233;  Brassey  v.  Chalmers,  16  Beav.  231,  4 
De  G.  M.  &  G.  527,  537 ;  Story,  Eq.  Jur.  f 
1062;  Terrell  v.  McCown,  91  Tex.  242,  43 
S.  W.  2;  Muldrow  v.  Fox,  2  Dana,  76; 
Simpson  v.  Simpson,  93  N.  C.  373;  Evans  ▼. 
Chew,  71  Pa.  47;  Robinson  v.  Gaines,  2 
Humph.  376. 

Mr.  Justice  Lamar,  after  making  the 
foregoing  statement,  delivered  the  opinio* 
of  the  court: 

The  plaintiffs,  in  this  action  of  eject- 
ment, claimed  under  the  will  of  their  father, 
John  H.  A  Wilson.  The  defendant^ 
Charles  Snow,  claims  under  a  deed  executed 
in  1865  by  Adelaide  Wilson,  the  nominated 
executrix.  On  the  trial  there  was  proof  that 
the  will  had  been  probated  in  1858,  but  no 
record  evidence  that  the  executrix  had  ever 
taken  the  oath  of  office  and  qualified  as 
such.  After  showing  the  loss  of  certain 
books  and  the  negligent  manner  in  which 
the  probate  office  was  conducted  from  1855 
to  1861,  the  defendant  insisted  that  the  re- 
cital that  the  deed  had  been  executed  un- 
der the  power  of  sale  conferred  by  the  will 
was  sufficient  to  show  that  the  nominated 
executrix  had  taken  the  oath  and  qualified 
as  such. 

The  deed  was  more  than  thirty  years 
old.  The  possession  of  the  land  had  for 
forty  years  been  consistent  with  its  terms, 
and  it  was  therefore  admissible  as  an  an- 
cient deed,  proving  itself  on  the  theory  thai 
the  witneiAea  irere  supposed  to  be  dead,  and 


if  If. 
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that  it  was  impossible  to  produce  testi- 
mony to  show  the  signing,  sealing,  and 
delivery  by  the  grantor.  This  rule  has 
been  extended  so  as  to  admit  ancient  deeds 
purporting  to  have  been  signed  by  agents 
without  the  production  of  the  power  of  at- 
221]tomey, — ^the  same  reason  *that  justi- 
fied the  introduction  of  an  ancient  deed* 
without  proof  of  the  signature  of  the  wit- 
nesses or  grantor,  authorizing  its  admissicm 
without  proof  of  the  capacity  in  which,  or 
the  power  under  which,  it  purported  to  have 
been  executed.  For  in  many  cases  it  would 
hf;  quite  as  impossible  to  prove  the  due  exe- 
eitiott  by  him  as  agent  as  by  himself  as 
owner.  So  that  where  the  other  necessary 
f  Acts  are  present,  and  the  possession  of  the 
lind  has  been  consistent  with  its  terms, 
the  ancient  deed  proves  itself,  whether  it 
furports  to  have  been  signed  by  the  grantor 
is  his  own  right,  as  agent  under  power  of 
ittomey,  or — the  original  records  having 
been  lost — by  an  administrator  under  a 
power  of  sale  given  by  order  of  court,  not 
produced,  but  recited  in  the  deed  itself. 
There  are  cases  which  support  plaintiffs' 
contention  (Fell  v.  Young,  03  111.  110), 
but  the  weight  of  authority  sustains  the 
ruling  of  the  court  below.  In  Baeder  v. 
Jennings,  40  Fed.  200  (14),  216,  217,  Jus- 
tice Bradley,  at  circuit,  hdd  that,  other 
things  concurring,  the  recitals  in  an  ancient 
deed  were  some  evidence  of  the  facts  re- 
cited, and  he  accordingly  admitted  the  ad- 
ministrator's deed  forty  years  old,  which 
purported  to  have  been  made  in  pursuance 
of  an  order  of  court  which  was  not  pro- 
duced. A  similar  ruling  was  made  in  Wil- 
li'^ms  V.  Cessna,  43  T^  Civ.  App.  315, 
0)  S.  W.  1106,  where  an  administrator's 
deed,  executed  more  than  thirty  years  be- 
fore the  trial,  was  admitted  on  the  faith 
of  its  recitals,  proof  being  made  that  pro- 
bate records  had  been  destroyed  by  fire. 
In  Willetts  v.  Mandlebaum,  28  Mich.  621, 
a  deed  reciting  that  it  was  made  in  pur- 
suance of  an  order  in  a  partition  suit  was 
admitted  on  proof  that  the  records  had 
been  lost,  the  court  holding  that  the  same 
strict  proof  was  not  required  of  ancient 
probate  proceedings  as  where  they  were  of 
recent  date. 

See  also  Mumford  v.  Wardwell,  fi  WalL 
433,  18  L.  ed.  760;  Davis  v.  Qaines,  104 
U.  S.  386  (4),  398,  26  L.  ed.  767,  762; 
222]Fulkerson  v.  Holmes,  117  *U.  S.  S80, 
20  L.  ed.  015,  6  Sup.  Ct.  Rep.  780;  Taylor  v. 
Benham,  6  How.  272,  12  L.  ed.  149;  Carver 
▼.  Jackson,  4  Pet  83,  7  L.  ed.  790;  Crane 
V.  Morris,  6  Pet.  611,  8  L.  ed.  619;  Renter 
▼.  Stuckart,  181  111.  540-542,  54  N.  £. 
1014;  Buhols  v.  Boudousquie,  6  Mart.  N. 
a  153. 

2.  The  plaintiff,  howevar,  insists  that, 
57  Ik  ed. 


even  if  the  recitals  are  sufllcient  to  aliow 
that  Mrs.  Wilson  had  qualified  as  executrix, 
her  deed  could  not  operate  to  convey  th« 
fee,  inasmuch  as  she  could  not,  by  herself, 
execute  the  power  conferred  upon  herself 
and  her  brother-in-law  jointly.  It  was  urged 
that,  in  this  respect,  as  in  all  others  relat- 
ing to  the  construction  of  wills,  the  testa- 
tor's intention  must  govern;  that  he  had 
indicated  special  confidence  in  the  discre- 
tion of  his  brother,  and  while  contemplat- 
ing that  it  might  be  necessary  to  sell  the 
property,  had  expressly  provided  that  this 
could  not  be  done  unless  both  the  wife  and 
the  brother  joined  in  the  deed.  It  was 
further  argued  that  this  particular  testa- 
mentary requirement,  for  the  combined  dis- 
cretion of  the  two,  coincided  with  the  gen- 
eral rule  that  a  joint  power  cannot  be 
exercised  by  the  survivor. 

This  is  true  where  the  power  has  been 
given  A  and  B  by  name,  and  according  to 
some  cases,  it  is  true  also  where  given  to 
A  and  B,  executors.  It  is  not  so  where 
the  power  has  been  conferred  upon  A  and 
B,  as  executors,  or  where  the  power  is 
coupled  with  an  interest.  These  distine- 
tions  have  given  rise  to  endless  oontrov«r- 
sies  and  conflicting  decisions, — a  result 
naturally  to  be  expected  where  an  official 
title  has  been  treated  as  a  mere  means  of 
describing  the  persons  instead  of  designat- 
ing the  capacity  in  which  they  were  to  act. 
It  is,  of  course,  true  that  the  same  per- 
sons may  be  referred  to  in  different  capaci- 
ties in  the  same  will.  A  and  B  may  be 
donees  of  a  naked  power;  or  A  and  B,  who 
are  the  executors,  may  be  donees  of  such 
a  naked  power;  or  A  and  B,  executors,  may 
be  given  a  power  to  be  exercised  in  their 
official  capacity.  In  Sugden  on  Powers, 
3d.  Am.  ed.  vol.  1,  p.  146,  it  was  said  ''that 
the  liberality  of  modem  times  will  prob- 
ably induce  the  courts  to  hold  that  in  every 
^case  where  the  power  is  given  to  exec- [2 2 S 
utors,  as  the  office  survives,  so  may  the  pow- 
er." This  prediction  has  not  been  altogether 
fulfilled,  though  the  tendency  is  to  hold 
that  the  words  "A  and  B,  executors,**  ''A 
and  B,  hereinafter  named  as  executors," 
"my  said  executors,"  is  not  a  roundabout 
means  of  designating  the  individuals  who 
are  to  act,  but  confer  power  upon  them  in 
their  official  capacity  whieh  may  be  exer- 
rised  by  the  survivor. 

The  plaintiffs,  insisting  that  the  rule 
contended  for  by  them  is  a  rule  of  prop- 
erty, arg^e  that  the  authority  to  '^y  exeen- 
tor  and  executrix  hereinafter  named"  con- 
ferred power  upon  Adelaide  Wilson  and 
Thomas  0.  Wilson  nonUnaiim  and  as  indi- 
viduals only, — the  words  executrix  and 
executor  being  merely  descrV^t^^^  ^V  Nifif^ 
persona  \atw  t«leiiT«dL  \»  Xi^  -naau^  t%5^«i 
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thmn  dflfligDAttag  the  capaoity  in  which  they 
w«rt  to  aet  Nnmeroos  cases  referred  to 
la  Robinson  t.  Allison,  74  Ala.  254,  are 
relied  on  to  sustain  the  contention.  Many 
authorities  to  the  contrary  are  cited  by  the 
defendant  in  error,  emong  which  are  Bras- 
scy  T.  Chalmers,  4  De  G.  M.  &  G.  628; 
Davis  T.  Christian,  15  Gratt  12;  Smith 
▼.  Winn,  27  S.  C.  598,  4  8.  E.  240,  where 
the  power  was  given  "executors  hereinafter 
named."  Weimar  ▼.  Faih,  4S  N.  J.  L.  1. 
See  also  Gould  ▼.  Mather,  104  Mass.  288; 
Zebach  ▼.  Smith,  S  Binn.  89,  5  Am.  Dec. 
S52;  Clay  ▼.  Hart,  7  Dana,  1;  Wolfe  ▼. 
Hines,  9S  Ga.  829,  20  a  E.  322;  Wood  ▼. 
Sparks,  18  N.  C.  (1  Der.  &  B.  L.)  389. 

3.  It  is  unnecessary  to  attempt  to  recon- 
cile the  authorities  or  to  determine  which 
rule  obtains  in  the  District  of  Columbia. 
For,  reading  this  will  as  a  whole,  it  is 
clear  that  the  power  survived  because 
coupled  with  an  interest.  It  is  true  that 
the  will  did  not  specifically  give  the  execu- 
tors any  interest  in  the  land,  nor  was  the 
word  'trust"  used  by  the  testator.  But  the 
power  to  sell  was  coupled  with  the  active 
and  continuing  duty  of  managing  the  prop- 
erty, making  disposition  thereof,  and  chang- 
ing investments  for  the  advantage  of  his 
224]fam]ly.  Debts  were  to  be  paid  *and  the 
executors  were  to  care  for  the  slaves.  If,  in 
their  discretion,  it  became  necessary,  "my 
executor  and  executrix  hereinafter  named" 
were  to  sell  all  of  the  property  and  reinvest 
the  proceeds  in  good  stocks  or  otherwise; 
"in  fact,  to  exercise  a  sound  discretion  in 
the  management,  disposition,  and  investment 
of  my  said  estate  [for  the  benefit  and  ad- 
vantage of]  my  wife  and  children."  This 
was  not  a  mere  naked  power  to  sell,  but 
ereated  an  interest  or  raised  a  trust  which 
would  preserve  the  power  to  sell  without 
regard  to  whether  the  interest  was  bene- 
ficial to  the  executors  or  not.  For  it  is 
"the  possession  of  a  right  in  the  subject 
over  wbich  the  power  is  to  be  exercised 
that  makes  the  interest"  or  creates  "an 
authority  coupled  with  an  interest"  which 
"survives  for  the  purpose  of  effecting  the 
object  of  the  power."  Peter  v.  Beverly, 
10  Pet  532,  584,  9  L.  ed.  522,  535;  Tay- 
lor V.  Benham,  5  How.  233,  12  L.  ed.  130; 
Pom.  Eq.  Jur.  3d  ed.  |  1011. 

And  even  if,  as  claimed,  the  power  to 
sell  was  not  mandatory,  it  was  coupled 
with  duties  which,  though  to  be  exercised 
at  their  discretion,  could  not  be  arbitrar- 
ily disregarded  by  the  executors.  The  duty 
of  management  raised  the  obligation  to 
ears  for  the  property,  keep  it  insured,  pay 
the  taxes,  and  collect  the  rents.  Adelaide 
WJJmoo  and  Thomas  O.  Wilson,  whether  act- 
iaigr  A«  exeeuton,  or  as  trustees  by  implica- 
HoB,  bmriag  M^otpt9d  Um  appoiatmrnil  wert 


bound  also  to  appropriate  the  income 
from  the  land  or  the  dividends  from 
the  stock  to  the  maintenance  of  the 
family  and  the  education  of  the  minor 
children.  For  neglect  so  to  do  any  one 
of  the  oettui  que  tru9t  would  have  been 
entitled  to  maintain  a  bill  against  the 
executors  or  trustees,  to  compel  them  to  dis- 
charge the  duties  for  the  performance  of 
which  full  power  had  been  conferred.  The 
rights  of  the  beneficiary  would  not  cease 
upon  the  death  of  either  of  the  representa- 
tives; and  as  the  duty  to  manage  survived, 
and  followed  the  land,  so  did  the  coupled 
power  of  sale,  which  was  "manifestly  sub- 
servient and  auxiliary  *to  the  execu-[225 
tion  of  the  trusts  which  the  testator  had 
seen  fit  to  connect  with  the  administration 
of  his  will."  Gould  v.  Mather,  104  Mass. 
288;  Tobias  v.  Ketchum,  32  N.  Y.  319.  For 
"where  the  duties  imposed  upon  the  execu- 
tors are  active  and  render  the  possession 
of  the  estate  convenient  and  reasonably  nec- 
essary, [they]  .  .  .  will  be  deemed 
trustees  for  the  performance  of  those  du- 
ties to  the  same  extent  as  though  declared 
so  to  be  in  the  most  explicit  terms."  Ward 
V.  Ward,  106  N.  Y.  88, 11  N.  E.  373;  Toronto 
General  Trust  Go.  v.  Chicago,  B.  k  Q.  R. 
Co.  123  N.  Y.  44,  26  N.  E.  198;  Gray  v. 
Lynch,  8  Gill,  404,  423;  Weimar  v.  Fath, 
43  N.  J.  L.  1. 

The  duties  imposed  by  the  will  continued 
after  the  death  of  Thomas  O.  Wilson,  and 
the  power  to  sell  was  lawfully  exercised 
by  Adelaide  Wilson,  surviving  executrix, 
when  she  executed  the  deed  to  Huyck,  the 
predecessor  in  title  of  the  plaintiff.  Ths 
judgment  is  affirmed. 


JUAN  PICO,  Plff.  in  Err., 

V. 

UNITED  STATES. 

(See  S.  C.  Reporter's  ed.  225-232.) 

Homicide  —  with  treachery  —  intent  — 
mitigation  of  punishment. 

1.  The  absence  of  a  specific  intent  to  kill 
on  the  part  of  a  person  who,  having  himself 
ordered  another  to  be  bound,  consciously 
and  intentionally  and  repeatedly  beat  him 
with  an  instrument  likely  to  produce  death, 
does  not  prevent  a  conviction  under  P.  I. 
Pen.  Code,  art.  403,  of  murder  with  treach- 
ery, which  is  declared  by  art.  10,  §  2,  to 
exist  'Srhen  the  offender  commits  any  of 
the  crimes  against  the  person,  employing 
means,  methods,  or  forms  in  the  execution 
thereof  which  tend  directly  and  specially  to 

I  insure  its  execution  without  risk  to  him- 
self arising  from  the  defense  which  the  of- 
tMid%d  paxtf  ii^^\  miSLv"  but  effect  may 
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be  given  to  the  absence  of  such  intent  by  a 
mitigation  of  the  punishment. 
(Matters  as  to  homicide,  see  Homicide,  in  Di- 
gest Sup.  Ct  1M8L] 

Appeal  —  objection  not  raised  below  « 
criminal  complaint. 

2.  The  objection  that  a  complaint  char- 
ffinff  murder  with  treachery,  contrary  to  P. 
I.  Fen.  Code,  art.  403,  by  killing  a  bound 
and  defenseless  person,  is  defective  in  fail- 
ing to  allege  that  the  victim  had  been  tied 
for  the  purpose  of  making  defense  impos- 
sible, so  that  he  might  be  killed  without 
risk  to  the  accused,  comes  too  late  when 
not  made  in  the  supreme  court  of  the  Philip- 
pine Islands,  nor  in  the  trial  court,  where 
amendments  could  have  been  made  if  neces- 
sary. 

[For  other  cases,  see  Appeal  and  Error,  VIII. 
j,  4,  in  Digest  Sup.  Ct  1906.] 

[No.  319.] 

Argued  February  25  and  26,  1913.    Decided 

April  7,  1913. 

IN  ERROR  to  the  Supreme  Court  of  the 
Philippine  Islands  to  review  a  judgment 
which  modified  the  sentence  imposed  by  the 
Court  of  First  Instance  of  the  Province  of 
Isabela  upon  a  conviction  of  murder  with 
treachery,  and  affirmed  the  judgment  as 
modified.  Affirmed. 
See  same  case  below,  15  Philippine,  549. 
The  facts  are  stated  in  the  opinion. 

Mr.  Clement  li.  Boav6  argued  the  cause 
and  filed  a  brief  for  plaintiff  in  error : 

The  mere  fact  that  a  person  is  killed — 
even  intentionally — by  another  when  he  is 
defenseless  (as  when  he  is  attacked  from  be- 
hind, or  when  he  is  held  so  that  he  cannot 
move)  does  not  ipso  facto  constitute  murder 
with  treachery.  There  must  be  a  conscious 
taking  advantage  of  the  deceased's  defense- 
less condition. 

Sent.  Supreme  Court  of  Spain,  April  2, 
1884,  May  6,  1884,  Feb.  19,  1879;  United 
States  V.  Ricafor,  1  Philippine,  175. 

The  intent  to  kill  is  a  necessary  element 
of  murder  with  alevoaia. 

Sent.  Supreme  Court  of  Spain,  June  13, 
1887,  May  6,  1884,  Jan.  27,  1887,  Oct.  8, 
1877;  United  SUtes  v.  Mercoleta,  17  Phil- 
ippine, 317;  United  States  v.  Balagtas,  19 
Philippine,  164. 

Although  the  findings  of  fact  of  the  su- 
preme court  of  the  Philippines  and  the 
court  of  first  instance  are  in  a  sense  con- 
current, and  thus  entitled  to  great  respect, 
this  court  will,  under  the  rule  laid  down  in 
Wiborg  V.  United  States,  163  U.  S.  652,  41 
L.  ed.  296,  16  Sup.  Ct.  Rep.  1127,  1197,  and 
followed  in  Clyatt  v.  United  SUtes,  197  U. 
8.  207,  222,  49  L.  ed.  726,  731,  26  Sup.  Ct 
Bap.  429,  examine  the  record  for  the  pur- 
pose of  determining  whether  or  not  there  ia 
ST  Ii.  ed« 


any  evidence  to  sustain  the  oonvictiQii  (Dias 
V.  United  States,  223  U.  a  442,  56  L.  ed. 
500,  32  Sup.  Ct.  Rep.  250,  Ann.  Gas.  1918C, 
1138),  even  where  the  question  was  not 
properly  raised,  and  is  presented  as  a  plain 
error  unassigned. 

Solicitor  General  Ballitt  argued  the 
cause,  and,  with  Mr.  Loring  C.  Ohristie, 
filed  a  brief  for  defendant  in  error. 

Mr.  Justice  Iiamar  delivered  the  opinion 
of  the  court: 

Juan  Pico,  claiming  the  right  as  patrol 
to  arrest  suspicious  persons  in  the  Hacienda 
of  Malun6,  within  the  municipality  of 
Hagan,  province  of  Isabela,  Philippine  Is- 
lands, on  March  1,  1909,  entered  the  house 
of  Eugenie  Castellanes  in  the  nighttime, 
and  inquired  if  there  was  anyone  else  on 
the  premises.  He  was  told  that  there  was 
a  Chinaman  asleep  in  the  next  room,  and, 
going  there  with  several  attendants,  or- 
dered him  to  get  up.  Receiving  no  answer, 
Pico  struck  him  with  a  gun.  The  Chinaman 
arose  and  seized  the  gun  as  Pico  again  at- 
tempted to  strike  him.  After  some  alter- 
cation, he  was  overpowered,  and  Pico  or- 
dered his  attendants  to  bind  him.  This  they 
did,  putting  a  rope  around  his  neck,  tying 
his  arms  behind  *his  back,  and,  in  this  [229 
condition,  he  was  ordered  out  of  the  house 
for  the  purpose  or  being  taken  to  the  nearby 
Hacienda,  of  which  Pico  was  nuuiager. 
Whether  through  unwillingness  or  physical 
inability  resulting  from  the  blow  previously 
infiicted,  does  not  clearly  appear,  but  the 
Chinaman  refused  to  walk,  and  Pico  again 
struck  him  several  times  with  the  gun. 
Partly  dragged  and  partly  carried,  the 
Chinaman  was  in  a  state  of  collapse  when 
he  reached  the  Hacienda,  where,  a  few 
hours  later,  he  died.  The  next  morning 
at  8  o'clock  he  was  buried, — a  medical  em- 
ployee on  the  estate  giving  a  certificate  that 
he  had  died  of  heart  failure.  The  suspicion 
of  the  authorities  having  been  aroused,  the 
body  was  disinterred;  and,  as  it  exhibited 
signs  of  external  violence,  Pico  and  two  of 
his  attendants  were  arrested,  Pico  being 
charged  "with  the  crime  of  murder,  with 
the  qualifying  circumstances  of  alevosia 
(treachery),  as  defined  and  penalised  in 
article  403  of  the  Penal  Code,t  in  that 
.    .    .    he  feloniously  ordered  his  two  serr- 

fArt.  403.  The  crime  of  murder  is  com- 
mitted by  any  person  who,  not  falling  with- 
in the  terms  of  the  next  preceding  article 
[relating  to  parricide],  shall  kill  another 
under  anv  of  the  following  circumstances: 

1.  Witn  alevosia. 

2.  For  a  price  or  promise  of  reward. 

8.  Bv  means  of  inundation,  fire,  or  t^iiA^. 
4.  With  «^dsii\i  \>x«m.«^«^^smi. 
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Mits  to  nlM  Mid  tie  the  Chinunan,  Oo- 
and  thu  tied  and  un&ble  to 
1  UmMlf,  the  Mid  Plet^  with  the  in- 
tentiOD  i4  kiUing  the  uid  Cbinuun,  itrnck 
him  MTenI  blowi  with  4  ehotguB,  u  the 
nnlt  of  which  blowe  the  Cbiaanun  eubM- 
quntfy  died." 

ISO]  *The  evidence  for  the  govenmeflt 
WM  direct  uid  poaitive,  uid  left  no  reaacin- 
fthle  doubt  ■■  to  the  piilt  of  tiia  defenduit, 
nnlees  tbe  witnesaea  for  the  proaeeution 
wen  unworthy  of  belief,  llieir  eredibili^, 
though  attacked,  was  ■uatained  b;  the  trial 
Judge,  who  found  the  defendant  guiltj  and 
•rateneed  him  to  cadena  temporal,  to  be 
eonflned  In  l^e  Bilibid  Frison  for  the  term 
of  hi*  natural  life,  with  acoeswrie*  nained 
In  art.  64  of  tbe  Code,  and  to  psj  the  heiri 
<A  the  Chinaman  1,000  peaoi.  A  motion  for 
a  new  trial  waa  overruled,  and  on  appeal 
the  eupreme  court  stated  that  only  a  quee- 
tion  of  fact  waa  iDVolved,  and  that  the  tea- 
tlmony  for  the  government,  being  direct 
and  withoat  element*  of  nntnith,  full;  sup- 
ported the  findings  of  the  trial  court; 

'^e  hate  only  one  criticism  of  the  judg- 
ment below.  We  are  eonvinoed  that  the 
court,  in  Impoeiug  the  penalty,  afaould  have 
taken  into  consideration  in  favor  of  the  ac- 
euaed  tbe  extenuating  oircumatance  de- 
scribed in  art.  0,  subdiv.  3,  of  the  Penal 
Code,  namely,  that  'the  delinquent  bad  no 
intention  of  committing  so  grave  an  injury 
as  that  trhicb  he  inflicted.'  There  not  hav- 
ing been  present  any  aggravating  eircum- 
stanoe,  the  penalty  should  have  been  imposed 
in  it*  minimum  degree."  [IS  Philippine, 
840.] 

1.  It  la  claimed  that  this  ftndiug  waa  in 
legal  effect  an  acquittal;  and  several  deci- 
sions of  tbe  Supreme  Court  of  Spain  are 
cited  to  eupport  the  argument  that  there 
can  be  no  "murder  with  alevosia"  unless 
there  was  a  specific  Intent  to  kill  the  per- 
son bound.  We  eannot  so  ecmstrue  the 
Philippine  Code.  Under  it  the  kilting  of  a 
human  being  Is  parricide,  murder,  or  homi- 
cide, depending,  not  always  on  tiie  intent, 
but  upon  the  relation  of  the  parties  and  the 
circumstance*  under  which  and  the  means 
by  which  life  was  taken.  On  the  trial  of 
a  charge  of  "murder  with  premeditation," 
there  might  he  call  tor  proof  of  a  speeifii 


8,  With  eruelty,  br  deliberately  and  in. 
human^  tnercMing  tlie  nflerlng  of  the  <1- 
f  ended  p*i^- 

Art  10, 18.  There  la  treaeherr  (alevoala) 
when  the  ofTander  eommita  any  of  th*  erime* 


tend  dinetlT  and  epecially  to  insure  Its 
»x»Batiott  without  rlric  to  himself  ariaing 
from  a*  daftmm  wblet  tba  offeflded  puty 


intent,  but  even  then  that  eanU  wally 
■be  establiahad  only  by  ertental  aii^[lll 
ciunatancea  capable  of  proof.  Bat  in  the 
caae  of  murder  with  emelty  or  with  alevoeia, 
the  intent  would  be  immaterial,  although 
the  accused  might  claim  that  ha  thought  that 
tbe  cruelty  would  not  cause  death,  or  that 
the  beating  would  punish,  and  not  destroy, 
the  person  who  was  bound.  Under  the  Penal 
Code  (rf  the  Philippines,  a*  at  common  law, 
men  arc  presumed  to  Intend  the  natural 
consequences  of  their  act,  and  cannot  et- 
cape  punishment  for  taking  Ufa  on  tbe 
claim  that  they  had  not  intended  or  es- 
pected  that  such  eonsequence  would  result 
from  what  tbsy  purposely  did. 

In  this  caae  Pico  waa  not  eharged  with 
"murder  with  evident  premeditation."  Aa 
the  Chinaman  waa,  at  the  time,  bound  and 
defenseleas,  Pico  was  guilty  of  "murder 
with  the  aggravating  circumataneea  of  akvo 
sia,"  punishable  by  the  minimum,  medium 
or  maximum  penalty,  depending  an  Uie  pre* 
ence  or  abaence  of  mitigating  or  aggravating 
circumstances,  as  defined  by  the  Code,) 
which  permitted  effect  to  be  given  to  tbn 
absence  of  a  specific  intent  by  a  mitigation 
of  the  punishment.  Tbl*  we  understand  to 
be  the  efTect  of  the  decision  of  the  supreme 
court  of  the  Philippine  Islands,  and  not,  ai 
claimed,  an  acquittal  of  the  charge  on  which 
Pico  was  tried.  United  SUtes  v.  Brohst, 
14  Philippine,  310;  United  SUtea  v.  Can- 
delaria,  Z  Philippine,  lOi. 

The  decisions  cited  by  plaintiff  in  error 
do  not  require  a  reversal,  for  none  of  them 
relate  to  a  caae  like  Uii*,  where  the  ac- 
cused, having  himself  ordered  his  victim  to 
be  bound,  conscioUBly,  intentionally,  and 
repeatedly  beat  him  with  an  inatrumcnt 
likely  to  produce  death. 

8.  It  was  also  contended  that  the  com- 
plaint was  defective  in  failing  to  allege  that 
the  Chinaman  had  been  tied  'for  thc[aSS 
purpose  of  making  defense  Impossible,  and 
so  that  he  might  be  killed  irithout  risk  to 
the  accused.  This  objection  comes  too  late. 
It  was  not  made  in  tbe  supreme  court  nor  in 
the  trial  court,  where  smendmcnts  eould 
have  been  made  even  if  necessary  under  the 
liberal  system  of  criminal  pleading  au- 
thorized by  IS  6,  8,  S,  and  10  of  the  Appen- 
dix to  the  Penal  Code  of  tb*  PhOlppina  la- 

S.  Pico  was  sentenced  by  the  anpratDa 
eourt  to  seventeen  years,  four  months,  and 
1  day  of  cadena  temporal,  to  ths  aeoeaaoriaB 


tAi*.       78.    Aggravating  _._ 

whieb,  in  themsalvea,  aonstitut*  a  •rime  apa- 
eially  puniahable  by  law,  or  which  are  id- 
eluded  by  the  law  in  deOning  a  crime  and 
■reserlbing  the  pcnal^  »•--—•—  -■.-"  --. 
M  taken  Into  account  f< 
«TUalBt  Vta*  vsnaltj. 


uu. 


BWBEHXT  T.  KRTINO. 


prarided  by  law,  and  to  inderonif;  the  Iwln 
ol  the  dwcued  by  tha  pajment  of  1,00Q 
pcHM.  Id  tlie  record  there  ia  ui  aulgn- 
mant  of  error  Uikt  this  «m  cruel  uid  nn- 
iMual  pnniahment  (Weemi  t.  Unit«d  Ststea, 
117  U.  S.  349,  G4  L.  ed.  703,  30  Sup.  Ct.  Sep. 
S44,  ig  Ann.  Cu.  TOfi)  ;  but  OD  the  i.rga- 
ment  the  eootentioa  was  abandoned  In  open 
eoUTt,  and  the  point  will  therefore  not  be 
eoniidered.  In  other  assignmentB  com- 
plaint  wai  made  that  Pico  wa«  deprived  ol 
hia  liberty  without  due  proeeu  ol  law, — 
beeauae  the  evidence  waa  iDeufflcient  to 
prore  beyond  a  reasonable  doubt  that  the 
Chinaman  died  as  a  result  of  the  blowa  in- 
flicted by  Pico;  because  the  aupreme  court 
refused  to  pats  upon  the  credibility  of  wit- 
nesaea  in  the  trial  court;  becauae  he  was 
refuaed  a  new  trial  on  the  ground  of  newly 
diacovered  evidence;  and  becauae  one  of  the 
witnesaea  admitted  to  have  given  false  tes- 
timony. We  find  no  error  of  law.  The  eri' 
denoe  fully  suatained  the  conviction,  and 
the  judgment  ia  affirmed. 


quiry  or  atndy  ahotdd  haTa  bean  known  to 
him,"  justifies  its  rejection  bf  tha  trial 

[For  other  caae^  aea  Trial  YII.  «,  In  Dtfsat 

flop.  Ct  IBOSJ 
TriKl  —  requested     InMracOon  •-  crU 
deoce  ot  facta  assumed. 
4.  The  abaenoe  of  evidence  on  which  Uw 

i'ury  might  properly  base  a  finding  that  the 
acts  were  as  assumed  in  a  requested  in- 


ISS]  'ANNE  SWEENEY,  PUT.  in  Err., 

WILLIAM  O.   EBVINQ. 

(Bee  8.  C.  Reporter's  ed.  £33-243.) 

Trial  —  inatrncttons  —  request  ia  maaa 
—  wrong  In  part. 

1.  No  legal  error  ia  committed  by  the 
trial  court  in  refusing  a  requested  inatrue- 
tion  which  couples  together  two  propoai- 
tions,  one  of  which  is  not  well  founded  In 
law. 

[For  other   caaea,   ace  Trial.   TSB-TST.  In  Dl- 

sest  Snii.  Ct.  190S.] 
Evidence   —   presomptlon  —   rea     Ipsa 

loqnltuT  —  burden  of  proof. 

2.  The  doctrine  of  ret  ipsa  loqvttur  doea 
not  have  the  elTect,  when  applied,  of  shifting 
the  burden  of  proof  so  as  to  make  it  neceS' 
lary  for  defendant  to  overcome  the  pre- 
sumption of  negligence  by  a  preponderance 
of  evidence  that  there  was  an  absence  of  neg- 
ligence on  hia  part. 

[injr  other  caiea,  lee  Bvldenea  II.  b.  In  Digest 
Blip.    Ct.    ISOg.1 

Trial  —  requested  Instruction  —  contra- 
dictions. 

3.  The  self -contradictory  and  confusing 
terms  of  a  requested  inatrutrtion  In  an  action 
to  recover  daciages  for  peraonal  fnjuriea, 
which  inseparably  combines  the  idea  of  a 
poaaibility  of  injury  to  the  plaintiff  "nhicb 
could  not  be  foreseen"  fay  the  defendant  with 
the  hypothesis  that  "such  possibility  was 
known  to  the  defendant,  or  by  proper  in- 


JN  ERBOR  to  the  Court  of  AppeaU  ti 
the  Diatrict  of  Columbia  to  review  ■ 
Judgment  which  affirmed  a  judgment  of  tha 
Supreme  Court  of  the  Diatrict  in  favor  of 
defendant  in  an  action  to  recover  damagM 
for  personal  injuries.    Affirmed. 

See  same  case  below,  43  LJELA.(NA}  TH 
3S  App.  D.  C.  67. 
Tha  facta  are  stated  in  the  opinioB. 

Mr.  Ixtretuo  A.  Ball«7  argued  the  oMUt 
and  filed  a  brief  for  plaintiff  in  errori 

The  standard  of  conduct,  whether  left  to 
the  jury  or  laid  down  by  the  court,  is  as 
external  ataodard,  and  takes  no  account  of 
the  personal  equation  of  the  man  concerned. 

Vaughan  *.  Menlove,  3  Bing.  N.  a  4tf8, 
476,  4  Soott,  244,  3  Hodges,  61,  fl  L.  C.  P. 
92,  1  Jur.  216;  Oceania  Steam  Nav.  Co.  t. 
Aitken,  IM  U.  S.  6S0,  GSS,  49  L.  ed.  fllO, 
613,  26  Sup.  Ct.  Rep,  317. 

The  injury  to  plaintiff  was  caused  hy  an 
agency  in  the  possession  of  the  defendant, 
and  under  hia  eicluaive  management  and 
control.  From  thia  ariaes  the  presumption 
of  negligsnce  on  hia  part,  and  the  bnrdoi 
then  devolves  upon  him  to  overcome  that 
presumption,  if  he  can,  by  evidence  suffl- 
clent  to  satisfy  the  jury  that  the  injury  was 
not  caused  by  negligence  on  his  part. 

Kohner  v.  Capital  Traction  Co.  22  Aif. 
D.  C.  187,  02  L.R.A.  876;  Shoekley  t.  Tuoker, 
127  Iowa,  466,  103  N.  W.  360;  Eenslin  v. 
Wheaton,  91  Minn.  222,  64  L.R.A.  126,  103 
Am.  St  Rep.  604,  97  N.  W.  8B2,  1  Ann.  Cas. 
19,  IS  Am.  Neg.  Rep.  362;  Wigmore,  Er. 
S  2609;  Hlcberson  v.  Keely,  21  Ky.  L.  Sep. 
1267,  64  S.  W.  B4Z;  29  C^c.  690;  SO  Cye. 
1687;  Sauen  v.  SmiU,  49  Waah.  6ST,  IT 
L.RA.(N.S.)  1242,  96  Fao.  1097;  Gannon 
v.  Laclede  Gaslight  Co.  145  Mo.  602,  4S 
L.R.A.  fi06,  4S  8.  W.  988,  4T   8.  W.  907; 


NoTK — On  the  relation  of  the  doctrine  of 
rat  ipta  loquitur  to  the  burden  of  proof — 
see  note  to  Cleveland,  C.  C.  4  St  L.  R.  Co. 
*.  Hadley,  IB  L.R.A.<N.8.)  627. 

On  the  Uabilitr  ol  *  plijiiciu  for  b^ 


District  of  Colnmbla  court  of  appeala  In 
this  fM  M  reputed  In  <t  \A.k.*::s^&:i 


SUPSBUS  OOUBT  Of  THE  UHITKD  8TATI&               Oor.  Tmt, 

Tm  Tnbft  T.  LMlade  Gmallglit  Oo.  209  Ha  DSTi  Binu  t.  Pvkar,  41  IlL  App.  SH;  8aw- 

841^  lOB  a  W.  Sfl9:  Brown  t.  CouMlidated  jkt  t.  Berthold,  US  Uinn.  441,  134  N.  W. 

U|ht,  Powar  ft  loe  Co.  187  Ho.  App.  718,  120;  Leighton  t.  Sargant,  SI  N.  H.  136,  M 

IM  S.  W  1038;  UoglU  t.  Nmaun  Eleotrk  Am.  Dw.  328;  Ewlng  t.  Ooode,  7B  Fed.  443; 

B.  Oa.  127  App.  Dir.  S4S,  111  N.  T.  Snpp.  Pettlgrew  T.  Levia.  4S  Km.  81,  EB  Fu.  458; 

70;  QmAoa  *  Ft  &  B.  Oo.  t.  CtOhoan,  8<  Neifert  t.  Huley,  149  Uieh.  238,  112  N.  W. 

Ark.  78,  109  8.  W.  1017 1  UltebeU  t.  Oil-  706;  Smith  t.  Dumont,  3  Bilr.  Snp.  Ch.  3S8, 

M«o*A.B.Co.l32Uo.  AppL  143,  112  8.  W,  6  N.  Y.  Snpp.  842;  Pilea  t.  HughM,  10  lowm, 

291;  Embm  T.  New  Toiic  C.  ft  H.  R.  S.  Co.  670;   Q«(»gia  Northern  R.  Co.  t.  Ingram, 

lU  App.  DlT.  54,  100  N.  Y.  Snpp.  41B;  An-  114  Qa.  841,  40  S.  B.  708. 

doraon  v.  HeCuthy  Dry  Goodi  Co.  49  Wuh,  The  degree  of  ikill  required  by  a  pliTBi- 

303,  18  IiJLA.(N.S.)  081,  128  Am.  St.  Rep,  clan  i*  th&t  ordinarllj  poueaeed  and  exer> 

870,  BS  Pac  328;  Stokea  t.  SaltouBtall,  13  ciaed  by  member*  of  hia  profeuioo   in  Um 

Pet.  181, 10  L.  ed.  llfi;  Benedick  T.Fotta,  86  same  line  of  practiee  In  that  aeighborbood. 

Md.  62,  41  L.RA.  478,  40  AtL  1087,  4  Am.  Heualln   t.   Wheaton,  Bl   Minn.  219,   04 

Neg.  Rep.  4H;  Sheann.  ft  Redt.  Neg.  |  59;  L.R.A.  ISO,  103  Am.  St  Rep.  604,  07  N.  W. 

UriSen  t.  Huice,  166  N.  Y.  189,  SZ  L.R.A.  BS2,  1  Ann.  Caa.  19,  IS  Am.  Neg.  Bep.  US; 

922,  82  Am.  St  Rep.  630,  fig  N.  EL  S2S,  9  Rich  v.  Pierpont,  3  Foat.  ft  F.  36;  Patten  r. 

Am.  Neg.  Rep.  836.  WIggin,  61  He.  694,  81  Am.  Dee.  693;  8be1- 

If  the  plaintifTa  condition  waa  auoh  •■  to  dm  t.  Wright,  80  VL  8B8,  ST  Atl.   807; 

prediepoae   her   to   dangeroui   eonaaqnencea  State  uae  <rf  Jauney  t.  Honaekeeper,  70  Ud. 

from  the  operation,  that  fact  doea  not  reUere  182,  2  L-RJk.  687,  14  Am.  St  Rep.  340,  16 

tha  defendant  from  liability  for  hia  ncgli-  Atl.  382;  UoDonald  v.  Harria,  131  Ala.  369, 

gent  aet  whieh  prodneed  auch  cooseqaenoea.  31   Bo.  648;  Pike  t.  Honainger,  166  N.  T. 

Uiaaouri,  E.  ft  T.  K.  Co.  t.  Byrd,  40  Tex.  201,  63  Am.  Bt  Rep.  666,  49  N.  E.  760; 

CIt.  App.  SIS,  8B  a  W.  991 ;  Saner*  t.  Smita,  Ely  v.  Wilbur,  4S  N.  J.  L.  087,  80  Am.  Rep. 

4B    Wuh.    667,    17    l4.RjL(N.a)     1242,    96  868,  10  Atl.  368,  441;  Boon  v.  Hurphy,  108 

Pae.  10B8;  HnlUn  t.  Flandera,  73  Vt  96,  N.  C.  187,  12  8.  E.  1032;  Qore  v.  Brockman, 

60  AtL  313;   Bant«  t.  Haynw,  81  Ky.  L.  138  Ho.  App.  236,  IIB  8.  W.  1088. 

Rep.  870,  12  LJt.A.(N.S.)   768,  104  B.  W.  Buch,  alao,  ii  the  rule  applied  to  thoae 

S72.  practiaing  osteopathy  (Wilkin*  t.  Brock,  81 

The  defenaa  waa  b  aubatanee  that  In  the  Vt  332,  70  AtL  672),  and  to  reterinary 

BM    of    the   X-ray,    acefdenta    may    happen  (urgeona   (Barney  ».  Pinkham,  2B  Neb.  360, 

deapite  the  utmoat  eare.    Tliat  i*  not  a  good  26  Am.  St.  Rep.  389,  46  N.  W.  694). 

defen*e  in  Jaw;  and  if  it  were  ao,  the  harden  of  the  forgoing  deeiaioDB,  the  following 

wo«H    nirely   be   npon   tb«   defendant   t»  ^  ,.«,   InToWing   the   operaUon   of   tba 

eatabliah  It  T                h"     ■ 

n^''«?Z;T*^'''.**i,T^''"  Oo.  88  App.  "HLlirT.''whe.ton,  91   Hinn.   219.  «4 

D.  C.  187,  08  LJLA.  876.  ^.^_^  ^^6.  103  Am.  St  Rep.  604,  B7  N.  W. 

Heaara.  Obnrlea  Ii.  Frftllej  and  A.  8.  882,  1  Ann.  Cm.  IB,  16  Am.  Neg.  Rep.  362; 

Vortblngton  argued  tb«  cause  and  filed  a  Q«re  t.  Brockman,  138  Ho.  App.  231,  119 

brief  for  defendant  In  error:  S_  ^^  1082. 

Neither  an  accident  alone,  nor  an  Injury,  wtatever  the  reault  of  an  operation  or 

fumlshe*  occasion  for  applying  the  doctrine  ^Uier  effort  of  a  physician  may  be,  it  follows 

rM  <pja  to.pri(«f,  but  only  an  accident  and  ^^,^^  jj.^^  ^^j*'^,  ^„^  jBrmstiTe  proof 

ta  attending  c  rcumstaucea,  together  with  ^  ^    ^j^  ^  ^^^^  ^  „,  y.,  .j.,,.,^  ^ 

*"BSi^ikr;X8rMr62. 4i  i.r.a.  rirr'^-^r^f^.  ^L^r.rr 

478,  40  AtL   1067,  4  Am.  Neg.  Hap.  484;  "*  *'"  f  .pphcable  aleo  to  the  jndgm..t 

Qriffen  ».  Hsnioe,  166  N.  Y.  193,  62  L.HA.  "'  PV"*'*™-                                „    ,.           _ 

082,  82  Am.  St  Rep.  630,  69  N.  E.  986,  9  Am.  ^rjigtm  t.  Canningbam,  69  Wash.  8.  U4 

N^.  Rep.  338;  Baton  t.  New  York  C.  ft  H.  ^*«-  ^'l- 

R.  E.  CB.  lOB  N.  Y.  Bupp.  41B;  Uitehell  t.  Tte  plaintiff  cannot  reco»er  for  any  dis- 

Chkago  ft  A.  B.  Co.  138  Ho.  App.  143,  112  eased  oondiUon  existing  prior  to  his  treal- 

a  W.  819;  Hedriek  t.  HIaaourl  P.  R.  Co.  ment  but  defendant  waa  liable  only  for  ia- 

IBO  Ho.  104,  03  S.  W.  288,  6  Ann.  Caa.  793;  Jury  attributable  to  hU  fault 

BnlUran  t.  Capital  Trwtion  Co.   34  App.  HnUin  t.  Flanders,  73  Vt  96,  M  AtL  813. 

D.  C.  368.  An  attendant  or  pbyaielan  using  ehtoro- 

Hie  great  weight  of  authority  la  eaaaa  of  form  a*  an  aneathetle  la  not  anawerable  for 

malpraettec  of  pbyalelana  and  surgeons  rs-  negligenee  because  of  results  arising  Iron 

Qnirea    that    a   plaintiff  must    affirmatlrely  the  peculiar  temperament  of  the  patient  ^ 

mAcw  tba  negligaioe  oi  tbe  practititMier.  wbidi  he  had  no  knowledge. 

fToctf  r.  Barkar,  49  Mleh.  £00,  1|  H.  W.  Bogto  t.  Vinalnw,  S  Phila.  138. 

'^0  \\%  XI.  ft. 


1911. 


8WXKNKT  ▼.  ERVIKO. 
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Mr.  Justice  Pttney  ddivered  the  opinion 
«f  the   eourt: 

The  plaintiff  in  error,  who  wae  likewise 
the  plaintiff  helow,  sued  the  defendant  in 
error  in  the  supreme  eourt  of  the  District 
of  Columbia  to  reooyer  damages  for  per- 
sonal injuries,  sustained,  as  was  alleged, 
through  his  negligence  in  the  making  of  cer- 
9  3  S]  tain  X-ray  tests  upon  her  'body  with 
the  use  of  apparatus  owned  and  operated 
by  him.  The  defendant  pleaded  the  gen- 
eral issue — ^"not  guilty."  Upon  the  trial, 
plaintiff  adduced  evidence  tending  to  prove 
that  she  was  under  treatment  by  Dr. 
Ksrr,  a  surgeon  of  the  city  of  Washing- 
ton, for  the  fracture  of  a  rib,  claimed 
by  her  to  have  been  caused  by  the  negli- 
gence of  a  railway  company;  that  the  com- 
pany denied  the  existence  of  such  fracture, 
and,  at  its  request,  she  submitted  to  an 
X-ray  diagnosis  by  Dr.  Grey,  a  specialist; 
that  his  diagnosis  and  the  radiograph 
made  by  him  failed  to  disclose  a  fracture; 
that  thereupon  Dr.  Kerr  arranged  with 
the  defendant.  Dr.  Erring,  a  specialist  in 
the  use  of  the  X-ray  for  diagnostic  pur- 
poses, for  an  X-ray  diagnosis  to  he  made 
by  him;  that  in  pursuance  of  this  arrange- 
ment she  went  four  times  to  the  defendant's 
oflice,  the  first  time  at  Dr.  Kerr's  request, 
and  on  three  subsequent  occasions  at  de- 
fendant's request;  that  on  the  occasion  of 
each  visit,  defendant  subjected  her  to  sev- 
eral exposures  to  the  X-ray  in  the  effort 
to  obtain  a  satisfactory  picture;  that  upon 
her  first  visit,  and  before  any  exposure,  she 
told  defendant  that  her  employer  had  told 
her  that  the  X-ray  was  dangerous,  in  re- 
ply to  which  defendant  assured  her  that 
there  was  no  more  danger  to  her  than  to 
himself,  and  defendant's  wife,  who  was  his 
assistant  in  the  X-ray  work,  and  who  was 
then  present,  assured  the  plaintiff  that  the 
defendant  and  his  wife  had  never  had  an  ac- 
cident in  all  their  experience,  and  had  no 
more  reason  to  have  one  in  her  case  than 
in  the  thousand  and  more  exposures  pre- 
▼iously  made  by  them;  that  plaintiff  felt 
DO  bad  effects  from  the  operati<m  by  Dr. 
Grey,  nor  from  the  operations  by  the  de- 
fendant until  her  fourth  visit;  that  during 
one  of  the  exposures  at  the  fourth  visit,  she 
felt  bad  effects  and  a  sense  of  faintness, 
and  about  five  hours  later  her  back,  which 
was  the  portion  exposed  to  the  X-ray  in 
all  the  operations  by  the  defendant,  was  red 
and  irritated;  that  in  the  operation  by  Dr. 
9S€]Grey  it  was  the  *front  part  of  the  body 
that  was  expoeed  to  the  X-ray;  that  about 
two  weeks  after  her  fourth  visit  to  the  de- 
fendant, finding  that  her  back  was  burned 
and  the  injury  developing,  she  returned  to 
f  f  t.  •«. 


him  and  informed  him  of  it;  that  he  was  the 
first  physician  who  saw  the  bum,  and  he 
treated  it  from  that  time  for  two  or  three 
weeks;  that  since  then,  although  treated 
by  other  physicians  and  in  hospitals,  the 
injury  has  not  been  cured,  in  eonsequence 
of  which  the  plaintiff  had  not  been  able  to 
work;  that  the  injury  is  an  X-ray  bum, 
and  caused  and  continues  to  cause  much 
suffering.  Plaintiff  having  rested,  the  de- 
fendant introduced  evidence  tending  to 
prove  that  both  he  and  his  wife  had  had 
long  experience  in  the  use  of  the  X-ray 
machine;  that  the  machine  to  which  the 
plaintiff  was  exposed  by  defendant  was  an 
excellent  machine,  in  good  eondition;  that 
on  plaintiiTs  first  visit  she  was  told  by  de- 
fendant's wife,  in  the  hearing  of  defend- 
ant, that  while  she  and  her  husband  had 
subjected  many  persons  to  X-ray  exposures, 
and  had  never  had  any  ill  results,  it  was 
impossible,  by  the  use  of  any  degree  of 
care,  to  prevent  occasional  X-ray  bums 
from  the  use  of  the  apparatus;  that  at  none 
of  the  visits  of  the  plaintiff  to  the  ofllco 
of  defendant  for  the  purpose  of  being  ex- 
posed to  the  X-ray  apparatus  did  she  make 
any  complaint  of  ill  effects  from  the  ex- 
posure. Defendant  himself  testified  fully 
respecting  the  character  of  his  machine  and 
the  manner  in  which  it  has  been  used  al 
each  of  the  plaintiiTs  visits,  and  the  length 
of  each  exposure  and  the  result  thereof. 
Thereupon  several  practising  physicians  of 
experience  testified  as  experts  (having  quali- 
fied by  showing  an  acquaintance  with  the 
literature  of  the  subject  and  also  some 
practical  experience  in  the  use  of  the  X-ray 
apparatus).  Upon  the  basis  of  the  defend- 
ant's testimony  respecting  the  character  of 
his  X-ray  apparatus  and  the  manner  of  its 
use  upon  the  plaintiff  and  the  duration  of 
the  several  exposures  to  which  she  was 
subjected,  the  experts  testified  that  the  ma- 
chine *was  a  good  one  of  its  kind,  and[237 
that  the  manner  in  which  it  had  been  used 
upon  the  plaintiff  was  in  accordance  with 
the  practice  of  careful  and  prudent  X-ray 
operators,  and  was  as  safe  as  exposures  to 
the  X-ray  apparatus  could  be  made;  and 
each  of  these  witnesses  further  testified 
that  according  to  his  experience  and  read- 
ing it  was  not  possible  in  the  use  of  the 
X-ray  apparatus  to  guard  absolutely 
against  a  resultant  bum. 

The  case  was  submitted  to  the  jury  un- 
der instructions  from  the  court,  and  they 
rendered  a  verdict  in  favor  of  the  defend- 
ant. The  plaintiff  appealed  to  the  court 
of  appeals,  where  there  was  an  affirmance 
(43  L.R.A.(NJS.)    734,  36  A^^.  \i.  C.,  ^'\^^ 

and  the  su«d  out  \3b\a  "virit  o\  tsrt^T, 
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The  assignments  of  error  present  in  ef- 
fect but  two  questions — 

1.  The  plaintiff  requested  the  trial  court 
to  instruct  the  jury  as  follows: 

''If  you  believe  upon  the  evidence  that 
in  the  course  of  the  operation  of  the  X-ray 
apparatus  by  the  defendant  the  plaintiff 
was  burned,  that  fact  is  of  itself  evidence 
of  negligence  on  his  part,  and  casts  upon 
him  the  burden  of  proving,  if  he  can,  by 
a  preponderance  of  evidence,  that  the 
plaintiff's  injury  was  not  caused,  in  whole 
or  in  part,  by  his  negligence,  and  in  such 
case,  unless  you  find  by  a  preponderance 
of  the  evidence  that  said  injury  was  not 
caused  in  whole  or  in  part  by  the  defend- 
ant's negligence,  your  verdict  should  b( 
for  the  plaintiff." 

The  trial  judge  refused  this  request*  and, 
on  the  contrary,  instructed  the  jury: 
''That  the  burden  of  proof  is  upon  the 
plaintiff  to  establish  by  a  fair  preponder- 
ance of  the  evidence  that  the  burn  upon 
her  back  was  caused  by  negligence  on  the 
part  of  the  defendant  in  the  manner  in 
which  he  subjected  her  to  exposure  by  the 
X-ray." 

The  contention  in  behalf  of  the  plaintiff 
is  that,  since  the  injury  to  the  plaintiff  was 
988]eaused  by  an  agency  in  the  ^possession 
of  the  defendant,  and  under  his  exclusive 
management  and  control,  there  arises  from 
this,  coupled  with  the  fact  that  personal 
injury  resulted  therefrom  to  the  plaintiff, 
A  presumption  of  negligence  on  defendant's 
part,  upon  the  doctrine  of  res  ipsa  loquitur, 
and  that  the  burden  is  thereby  imposed 
upon  him  to  overcome  that  presumption  by 
a  preponderance  of  evidence  sufficient  to 
satisfy  the  jury  that  the  injury  was  not 
caused  by  negligence  on  his  part.  As  will 
be  seen,  this  contention  includes  two  prop- 
ositions; the  first,  that  the  case  is  a 
proper  one  for  the  application  of  the  doc- 
trine rea  ipsa  loquitur;  the  second,  that 
the  application  of  this  doctrine  relieves  the 
plaintiff  from  the  burden  of  proof,  and  im- 
poses that  burden  upon  the  defendant. 
Tliese  two  propositions  were  coupled  to- 
gether in  the  requested  instruction,  and, 
upon  familiar  principles,  no  legal  error  was 
committed  by  the  trial  court  in  refusing 
the  request,  if  either  part  of  it  was  not  well 
foond^  in  law. 

In  the  view  we  take  of  the  matter,  it  is 
not  necessary  to  pass  upon  the  question 
whether  the  evidence  presented  a  case  for 
the  application  of  the  rule  reM  tpsa  loquitur; 
for  tiie  reason  that  in  cases  where  that 
role  does  apply,  it  has  not  the  effect  of 
shifting  the  burden  ol  proof. 

The  general  rule  in  actions  of  negligence 

i0  thai  the  mere  proof  of  an  "aocident" 

(naing  the  word  in  the  loose  «nd  p^ular 

SJis 


sense)  does  not  raise  any  presumption  of 
negligence;  but  in  the  application  of  this 
rule,  it  is  recognized  that  there  is  a  class 
of  cases  where  the  circumstances  of  the  oc- 
currence that  has  caused  the  injury  are  of 
a  character  to  give  ground  for  a  reasonable 
inference  that  if  due  care  had  been  employed 
by  the  party  charged  with  care  in  the 
premises,  the  thing  that  happened  amisB 
would  not  have  happened.  In  such  eases  it 
is  said,  res  ipsa  loquitur, — the  thing  speaks 
for  itself;  that  is  to  say,  if  there  is  noth- 
ing to  explain  or  rebut  the  inference  that 
arises  from  the  way  in  which  the  thing 
happened,  *it  may  fairly  be  found  to[289 
have  been  occasioned  by  negligence. 

The  doctrine  has  been  so  often  invoked 
to  sustain  the  refusal  by  trial  courts  to 
nonsuit  the  plaintiff  or  direct  a  verdict  in 
favor  of  the  defendant,  that  the  applica- 
tion of  the  rule,  where  it  does  apply,  in 
raising  a  question  for  the  jury,  and  thus 
making  it  incumbent  upon  the  defendant  to 
adduce  proof  if  he  desires  to  do  so,  has 
sometimes  been  erroneously  confused  with 
the  question  of  the  burden  of  proof.  But 
in  the  requested  instruction  now  under 
consideration  the  matter  was  presented  in 
no  equivocal  form.  Plaintiff's  insistence 
was  not  merely  that  the  evidence  of  the 
occurrence  of  the  injury  under  the  circum- 
stances was  evidential  of  negligence  on 
defendant's  part,  so  as  to  make  it  incum- 
bent upon  him  to  present  his  proofs;  the 
contention  was  that  it  made  it  necessary 
for  him  to  prove  by  a  preponderance  of 
the  evidence  that  there  was  an  absence  of 
negligence  on  his  part. 

In  Stokes  t.  SaltonstaU  (1830)  13  Pet. 
181,  190,  10  li.  ed.  115,  121,  which  was  an 
action  against  a  stagecoach  owner  to  re- 
cover damages  for  an  injury  sustained  by 
a  passenger  through  the  upsetting  of  the 
coach,  the  trial  court  instructed  the  jur>' 
that  "the  facts  that  the  carriage  was  upset 
and  the  plaintiff's  wife  injured  are  prima 
facie  evidence  that  there  was  carelessness 
or  negligence,  or  want  of  skill  on  the  part 
of  the  driver,  and  throws  upon  the  defend- 
ant the  burden  of  proving  that  the  acci- 
dent was  not  occasioned  by  the  driver's 
fault;"  and  also,  that  it  was  incumbent 
on  the  defendant  to  prove  that  the  driver 
was  a  person  of  competent  skill  and  good 
habits,  and  that  he  acted  on  the  occasion 
in  question  "with  reasonable  skill,  and  with 
the  utmost  prudence  and  caution."  The 
judgment  was  sustained  by  this  court 
against  the  contention  (p.  193)  that,  al- 
though the  facts  of  the  overturning  of  the 
coach  and  the  injury  sustained  were  prima 
facie  evidence  of  negligence,  they  did  not 
throw  upon  the  defendant  the  burden  of 
'proving  that  the  overturning  and  in-[24P 
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Jurj  were  not  occasioned  bj  the  driver's  de- 
fault but  only  that  the  coachman  was  a 
person  of  competent  skill  in  his  business,  that 
the  coach  was  properly  made,  the  horses 
steady,  etc  A  reading  of  the  report  shows 
that  the  ease  turned  upon  the  high  degree  of 
care  owing  by  carrier  to  passenger,  and 
that  the  court  did  not  rule  that  the  circum- 
stances of  the  occurrence  shifted  the  bur- 
den of  proof  upon  the  main  issue.  Such  is 
the  effect  that  has  uniformly  been  given 
to  the  decision.  New  Jersey  R.  &  Transp. 
Oo.  T.  Pollard,  22  Wall.  341,  346,  350,  22 
L.  ed.  877,  879;  Pennsylvania  Co.  v.  Roy, 
102  U.  S.  451,  455,  26  L.  ed.  141,  143;  In- 
land &  Seaboard  Coasting  Co.  t.  Tolson, 
139  U.  S.  551,  554,  555,  35  L.  ed.  270- 
272,  11  Sup.  Ct.  Rep.  653;  Oleeson  v.  Vir- 
ginU  Midland  R.  Co.  140  U.  S.  435,  443, 
444,  35  L.  ed.  458,  463,  11  Sup.  Ct.  Rep. 
859;  Patton  v.  TexoB  &  P.  R.  Co.  179  U. 
8.  658,  663,  45  L.  ed.  361,  364,  21  Sup.  Ct 
Rep.  275. 

In  our  opinion,  res  ipsa  loquitur  means 
that  the  facts  of  the  occurrence  warrant  the 
inference  of  negligence,  not  that  they  com- 
pel such  an  inference;  that  they  furnish 
circumstantial  evidence  of  negligence  where 
direct  evidence  of  it  may  be  lacking,  but 
it  is  evidence  to  be  weighed,  not  necessarily 
to  be  accepted  as  sufficient;  that  they  call 
for  explanation  or  rebuttal,  not  necessarily 
that  they  require  it;  that  they  make  a  case 
to  be  decided  by  the  jury,  not  that  they 
forestall  the  verdict.  Rea  ipsa  loquitur, 
where  it  applies,  does  not  convert  the  de- 
fendant's general  issue  into  an  affirmative 
defense.  When  all  the  evidence  is  in,  the 
the  question  for  the  jury  is  whether  the 
preponderance  is  with  the  plaintiff. 

Such,  we  think,  is  the  view  generally 
taken  of  the  matter  in  well-considered  ju- 
dicial opinions. 

Kay  V.  Metropolitan  Street  R.  Co.  163 
N.  Y.  447,  57  N.  E.  751,  was  an  action  by 
passenger  against  carrier,  and  the  New 
York  court  of  appeals  said  (p.  453) :  "In 
the  case  at  bar  the  plaintiff  made  out  her 
cause  of  action  prima  facie  by  the  aid  of 
a  legal  presumption  [referring  to  rea  ipsa 
loquitur],  but  when  the  proof  was  all  in, 
241] the  burden  of  proof  had  not  'shifted, 
but  was  still  upon  the  plaintiff.  ...  If 
the  defendant's  proof  operated  to  rebut 
the  presumption  upon  which  the  plaintiff 
relied,  or  if  it  left  the  essential  fact  of 
n^ligence  in  doubt  and  uncertainty,  the 
party  who  made  that  allegation  should 
suffer,  and  not  her  adversary.  The  jury 
were  bound  to  put  the  facts  and  circum- 
stances proved  by  the  defendant  into  the 
scale  against  the  presumption  upon  which 
the  plaintiff  relied,  and,  in  determining  the 
weight  to  be  given  to  the  former  aa  againat 
57  L.  ed. 


the  latter,  they  were  bound  to  apply  the 
rule  that  the  burden  of  proof  was  upon 
the  plaintiff.  If,  on  the  whole,  the  scale 
did  not  preponderate  in  favor  oi  the  pre- 
sumption, and  against  defendant's  proof, 
the  plaintiff  had  not  made  out  her  case, 
since  ahe  had  failed  to  meet  and  overcome 
the  burden  of  proof."  The  rule  thus  de- 
clared has  since  been  adhered  to  in  the 
courts  of  New  York.  HoUahan  v.  Metro- 
politan Street  R.  Co.  73  App.  Div.  164, 
169,  76  N.  Y.  Supp.  761;  Adama  t.  Union 
R.  Co.  80  App.  Div.  136,  139,  80  N.  Y. 
Supp.  264;  Dean  v.  Tarrytown,  W.  P.  9t 
M.  R.  Co.  113  App.  Div.  437,  439,  99  N. 
Y.  Supp.  250.  A  similar  view  appears  to 
be  entertained  in  New  Hampshire.  Hart  ▼• 
Lockwood,  66  N.  H.  541,  23  Atl.  367; 
Boston  k  M.  R.  Co.  v.  Sargent,  72  N.  H. 
455,  466,  57  Atl.  688.  The  same  rule  has 
been  followed  in  a  recent  series  of  cases 
in  the  North  Carolina  Supreme  Court. 
Womble  v.  Merchants'  Grocery  Oo.  135  N. 
C.  474,  481,  485,  47  S.  £.  493;  Stewart  v. 
Van  Deventer  Carpet  Co.  138  N.  C.  60,  66, 
50  S.  K  562;  Lyles  v.  Brannon  Carbonat- 
ing  Co.  140  N.  C.  25,  27,  52  S.  E.  233 1 
Ross  T.  Double  Shoals  Cotton  Mills,  140  N. 
0.  115,  120,  1  L.R.A.(N.S.)  298,  301,  52 
S.  E.  121.  In  the  Stewart  Case  the  court 
said  (138  N.  C.  66):  "The  rule  of  res 
ipsa  loquitur  does  not  relieve  the  plaintiff 
of  the  burden  of  showing  negligence,  nor 
does  it  raise  any  presumption  in  his  favor. 
Whether  the  defendant  introduces  evidence 
or  not,  the  plaintiff  in  this  case  will  not 
be  entitled  to  a  verdict  unless  he  satisfies 
the  jury  by  the  preponderance  of  the 
evidence  that  his  injuries  were  caused  by 
a  defect  in  the  elevator,  attributable  to  the 
defendant's  negligence.  The  law  attaches 
no  special  weight  as  proof  to  the  fact  of 
an  accident,  *but  simply  holds  it  to  be[249 
sufficient  for  the  consideration  of  the  jury, 
even  in  the  absence  of  any  additional  evi- 
dence.** 

2.  The  sole  remaining  question  is  raised 
by  the  refusal  of  the  trial  court  to  in- 
struct the  jury,  as  prayed  by  the  plaintiff, 
in  the  following  terms:  "If  you  believe  up- 
on the  evidence  that  in  the  ordinary  and 
careful  operation  of  the  X-ray  apparatus 
upon  a  woman  by  an  operator  having  the 
requisite  knowledge  and  skill,  enabling  him 
to  operate  it  with  the  utmost  degree  of 
safety,  there  is  a  possibility,  which  could 
not  be  foreseen  by  such  an  operator,  of 
injury  to  the  woman  by  reason  of  her  eon- 
dition  or  of  any  matter  tending  to  prS' 
dispose  her  to  injury  in  eonsequenoe  of  iueh 
operation,  and  that  such  possibility  was 
laiown  to  the  defendant,  or  by  proper 
inquiry  or  study  should  have  been  knov^ 
te  \i\m,  W  ma  V\i  ^uXs^  \a  \»\«nft.  ^ftb^  ^^JaaKftr 
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tiff  of  ittch  poasibilitj  before  he  operated  ecutive  by  the  act  of  April  8,   1804;  (IS 

upon  her;  and  if  you  further  believe  upon  Stat,  at  L.  30,  chap.  48),  S  2,  to  establish 

t)ie  evidence  that  he  failed  to  perform  such  Indian  reservations  in  California,  but  such 

J  A-         i-v^A    i     Av*  .w.^..«..^  ^#  ♦!,/»  authority  was  a  contmumff  one,  which  an- 

duty,  or  that,  in  the  performance  of  the  thorized  President  Harrison's  order  of  Octo- 

operation,  he  failed  to  exercise  the  skill  ^^^^  j^^  iggj^  extending  the  boundaries  of 

and  care  required  of  him  as  such  operator,  guch  reservation  so  as  to  include  the  original 

and  that  the  plaintiff  was  thereby  injured,  Klamath  River  Reservation. 

TOUT  verdict  should  be  for  the  plaintiff.'  t*'^|:«<>'J5f^a¥?•  ^  IndUns.  V.,  in  Digest 

•L.       A               -At.                 X.                tM   ^  Dap.  ct.  ivOo.j 

The   terms   of   this   request   are   selfHJon-  j^dians  -  reservatloii  -  bonndariea  - 

tradictory   and   confusing,— dealing,   as   i  river  bed. 

does,  with  a  possibility  of  injury  to  the  2.  The  bed  of  the  Klamath  river,  if  owned 

plaintiff  "which  could  not  be  foreseen"  by  by  the  United  States,  was  included  in  the 

the  defendant,  and  combining  inseparably  extension  of  the  Hoopa  Valley  Indian  Reser- 

with  it  the  hypothesis  that  "such  possibility  vation   established  by   Executive  order   as 

was  Imown  to  the  defendant,  or  by  proper  embracing  "a  tract  of  cou^ry  1  mile  la 

Inquiry  or  study  should  have  been  Imown  width  on  each  side  of  the  Klamath  rivei; 

*  ^,  .^  „       J  .  "^    ., .                   ,     ^  :a  «,«„  and  extending  from  the  present  limits  of 

to  him,"  and  for  this  reason  alone  it  was  ^^^  ^^.^  jj    »     y^^^      Riservation  to  the 

properly  rejected  by  the  trial  court.    But,  pucifig  ocean.*' 

besides  this,  it  does  not  appear  that  there  [Por  other  canes,  see  Indians,  VI.,  In  Digest 

was  any  evidence  on  which  the  jury  could  ^^P-  Ct.  1»08.) 

properly  base  a  finding  that  there  was  dan-  Waters  -  Utle  to  bed  of  stream. 

ger  of  injury  to  the  plaintiff  by  reason  of  ^:  What   shall    be    deemed    a   navigable 

5            j.i.              M            *v-.    J.-**^-  **«^  water  within  the  meaning  of  the  local  rules 

her  condition  or  of  any  other  matter  tend-  ^^  property  in  the  bed  of  a  stream  is  for 

Ing  to  predispose  her  to  such  injury;  nor  ^^e  determination  of  the  several  states. 

to  sustain  a  finding  that  such   possibility  [Por  other  cases,  see  Waters,  I.  d,  2,  in  Dl- 

was  known  to  the  defendant,  or  by  proper  «««t  Snp-  Ct.  1908.) 

study  or  inquiry  should  have  been  known  Waters  —  riparian  rights  —  UUe  to  bed 

S4S1tohinL   Nor  could  it  be  ♦said,  as  matter  ®'  stream. 

A«  i-L  4>Y..4-  /i^fo««/fa»f  >i./i  .in^Ui^oirAn  mnx,  *•  "The  ststc  of  Califomia,  admitted  into 

of  Uw,  that  defendant  had  undertaken  any  ^^^  ^^.^^        ^^^  ^^^  ^^  September  9,  1850 

duty  requiring  him  to  naake  special  study  ^^  g^^   ^^  ^   ^^g,  chap.  56),  on  an  equal 

or   inquiry   respecting  plaintiffs  condition  footing  with  the  original  states,  may,  if  it 

or  the  possibility  of  injury  to  her,  or  V)  gees  fit,  confer  upon  riparian  owners  the 

advise  her  of  such  possibility  of   injury;  title  to  the  bed  of  any  navigable  stream 

for  there  was  testimony,  already  referred  within  its  borders. 

to,  that  would  have  warranted  a   finding  C»'or  other  cases,  see  Waters.  I.  d.  2,  in  D|. 

that  Dr.  Kerr  had  assumed  the  responsi-  «*■'  ^°**-  ^;  ^^^'^  ,  ^^       .  ^  ^ 

k:i:a«  s.4  ^A^imi^^  4\>^  r^\^i^*itr  *<^«vLf{..»  Waters  —  relative  rights  of  state  and 

bihty  of  .•dvismg  the  Plaintiff  respecting  _    ^ 

the  propriety  of  her  submitting  to  the  op-  5   ^itle  to  the  bed  of  the  Klamath  river, 

tration.                   *       ,  ,      -              .    x».  whether  such  river  be,  as  a  matter  of  fact. 

No  error  being  found  in  the  record,  the  navigable  or  nonnavigable,  has  been  vested 

Judgment  is  affirmed.  in  the  United  States  as  riparian  owner  by 

Cal.  act  of  April   13,   1850,   adopting  the 

common  law,  and  thereby  transferring  to 

all  riparian  proprietors,  or  confirming  in 

them,  the  ownership  of  the  non-navigable 

JAMES  DONNELLY,  Plff.  in  Err.,  streams  and  their  beds,  and  by  Cal.  acU  of 

y,  February   24,    1891,   and   March    11,    1801, 

UNITED  STATES  declaring  in  effect  that  the  Klamath  river 

urtiLx^u  o±ALr,a,  .^  ^  non-navigable  stream. 

[For  other  cases,  see  Waters,  I.  b,  2.  in  Dl- 

(See  8.  C.  Reporter's  ed.  243-278.)  ^est  Sup.  Ct.  1008.] 

Evidence  —  snfflciency  ~  right  to  mln* 

Indians    —    reservation    ~    extending  ing  claim. 

bonndaries.  A.  A  certified  copy  of  the  location  of  a 

1.  The  creation  by  President  Grant  of  the  placer  mining  claim,  filed  October  20,  1888, 

Hoopa  Valley  Indian  Reservation  by  Execu-  together  with   evidence   that  there  was   a 

tive  order  dated  June  23,  1876,  did  not  ex-  mine  in  that  vicinity,  were  insufficient  to 

haust  the  authority  conferred  upon  the  Ex-  furnish   support  for  a   finding  that  valid 

NoTiL — On  the  title  to  land  under  water —  •  On  the  jurisdiction  to  punish  crimes  corn- 
see  note  to  Goff  v.  Cougle,  42  L.RA.  161.  mitted  by  or  against  Indians — see  note  to 

As  to  what  waters  are  navigable — see  note  j  State  v.  Campbell,  21  L.R.A.  160. 

to  Willow  River  Club  v.  Wade,  42  L.R.A.  On  the  admissibility  in  behalf  of  accused 


806.  of  extrajudicial  confession  of  strangei 

Am  to  state   and   Federal  ownership  of    note  to  Brown  v.  State.  37  Ii.R.A.(N.8.) 
wmten    see  note   to  Smith   ?•   Deniff,   60    346. 
l^ILA.  7S7. 
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rigbts  kad  attached  to  sacb  elaim  within 
the  meaniBg  of  the  proyieo  of  the  Executive 
order  of  October  16,  1891,  extending  the 
boundaries  of  an  Indian  reservation,  that 
any  land  ''included  within  the  above-de- 
scribed boundaries  to  which  Talid  rights 
have  attached  under  the  laws  of  the  United 
States  are  hereby  excluded  from  the  reser- 
Tation  as  hereby  extended." 
[For  other  cases,  see  Bvldence,  2829-2851,  In 
Digest  Sap.  Ct.  1908.] 

Indiana  —  Federal  oontrol  —  state  acts 
affecting  reservation. 

7.  The  creation  and  maintenance  of  a 
school  district  by  the  state  of  California, 
including  public  lands  other  than  school 
sections  or  lieu  lands  granted  to  the  state 
by  the  acts  of  March  3,  1853  (10  SUt  at 
L.  246,  chap.  145),  S  0»  and  of  July  23, 
1866  (14  Stat  at  L.  220,  chap.  219),  g  ^» 
could  not  in  any  way  impair  the  title  of 
the  United  States  to  those  lands,  or  limit 
the  authority  of  the  United  States  over 
them,  when  set  apart  for  an  Indian  reserva- 
tion. 

(For  other  cases,  see  Indians.  29,  44,  in  Dl- 
sest  Bap.  Ct.  1908.] 

Indiana  —  Federal  oontrol  —  crimes  in 

Indian  oonntry. 

8.  The  term  "Indian  country,**  as  used 
in  U.  S.  Rev.  Stat,  g  2145,  which  extended 
to  that  country  certain  general  laws  of  the 
United  States  as  to  the  punishment  of  crime, 
is  not  confined  to  lands  to  which  the  In- 
dians retained  their  original  right  of  pos- 
session, but  includes  a  tract  of  land  law- 
fully set  apart  for  an  Indian  reservation 
out  of  the  public  domain,  and  not  previously 
occupied  by  the  Indians. 

(For  otlier  cases,  see  Indians,   28-28,   45-50, 
In  Digest  Sup.  Ct.  1908.] 

Federal  oonrta  ~  Jnrisdfction  —  crime 
on  Indian  reserration. 

9.  The  Idllinff  of  an  Indian  by  a  person 
not  of  Indian  blood,  when  committed  upon 
an  Indian  reservation  within  the  limits  of 
a  state,  is  cognizable  in  the  Federal  courts 
under  U.  S.  Rev.  Stat,  g  2145,  which  extend- 
ed to  the  Indian  country  certain  general 
laws  of  the  United  States  as  to  punishment 
of  crime,  and  §  5339,  which  enacts  that 
any  person  who  commits  murder  in  any 
place  under  the  exclusive  jurisdiction  of  the 
United  States  shall  suffer  death. 

(For  other  esses,  see   Courts,   1468-1471,   in 
Digest  Bap.  Ct.  1908.] 

Indiana  —  Federal  control  —  criminal 
legislation. 

10.  No  implied  repeal  of  U.  S.  Rev.  Stat 
I  2145,  which  extended  to  the  Indian  coun- 
try certain  general  laws  of  the  United 
States  as  to  the  punishment  of  crimes,  can 
be  inferred  from  the  provisions  of  the  act 
of  March  3,  1885  (23  SUt.  at  L.  385,  chap. 
841),  I  9,  for  the  punishment  of  certain 
enumerated  crimes  when  committed  by  In- 
dians within  the  territories,  and  for  the 
punishment  of  the  same  crimes  when  com- 
mitted by  an  Indian  on  an  Indian  reserva- 
tioB  within  a  state. 
[For  sCher  cases,  see  Indisns,  46-50,  in  Di- 
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Indians  ~  Federal  Control  —  erUnlnal 
legislation. 

11.  The  admission  of  California  into  the 
Union  under  the  act  of  September  9,  1850, 
"on  an  equal  footing  with  the  original 
states,**  without  any  express  reservation  by 
Congross  of  governmental  Jurisdiction  over 
the  public  lands  eontained  within  bar  bor- 
ders, did  not  qualify  t^e  former  Federal 
jurisdiction  over  the  Indian  country  in- 
cluded therein,  so  as  to  withdraw  from  the 
United  States  and  confer  upon  the  state  au- 
thority to  punish  offenses  oommitted  t^  or 
against  Indians  upon  an  Indian  reserva- 
tion. 

[For  otlier  cases,  see  Indisns,  46-50,  in  Di- 
gest Sap.  Ct  1908.] 

Evidence  —  hearsay  —  oonfesalon     of 
third  person. 

12.  The    extrajudicial    eonfession    of    a 

third  person,  since  decessed,  that  he  had 

conunitted  the  murder  with  which  the  ae- 

cused  is  charged,  is  not  admissible  in  eri- 

denoe  in  behalf  of  the  accused. 

[For  other  cases,  see  Bridenoe,  X.  t  in  IM- 
gest  Sup.  Ct.  1908.] 

[No.  97.] 

Argued  December  18,  1912.    Decided  April 

7,  1913. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Northern  District 
of  California  to  review  a  conyiction  of  mur- 
der.   Affirmed. 
The  facts  are  stated  in  the  opinion. 

Mr.  John  F.  Quinn  argued  the  cause, 
and,  with  Mr.  W.  F.  Clybome,  filed  a  brief 
for  plaintiff  in  error: 

If  an  Indian  reservation  within  the  limits 
of  a  state  is  a  place  within  the  sole  and  ex- 
clusive jurisdiction  of  the  United  States,  the 
Federal  courts  would  have  jurisdiction  of 
the  crime  of  murder  committed  by  any 
person,  whether  white  or  Indian,  against 
another  person,  whether  white  or  Indian. 
This,  however,  has  never  been  conceded 
to  be  the  law,  either  by  the  state  or  the 
United  States  courts,  and  the  rule  is 
well  estsblished  that  the  state,  and  not 
the  United  States,  has  jurisdiction  of  the 
crime  of  murder  committed  within  the  limits 
of  an  Indian  reservation  within  the 
boundaries  of  a  state,  by  a  white  person 
against  a  white  person. 

United  SUtes  v.  McBratney,  104  U.  S.  621» 
26  L.  ed.  869;  Draper  ▼.  United  States,  164 
U.  S.  240,  41  L.  ed.  419,  17  Sup.  Ct  Bcp. 
107;  United  SUtes  y.  Eagama,  118  U.  8. 
385,  30  L.  ed.  231,  6  Sup.  Ct.  Rep.  1109» 

In  order  to  be  Indian  country  the  Indiana 
must  retain  their  original  title  to  the  soiU 
and  this  extension  does  not  include  any  land 
to  which  the  original  Indian  title  has  never 
been  extinguished. 
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471-478;  United  States  v.  Celestine,  215  U. 
S.  285,  54  L.  ed.  197,  30  Sup.  Ct  Rep.  03. 

An  Indian  reservation  is  neither  a  place 
within  the  sole  and  exclusive  jurisdiction  of 
the  United  States  nor  Indian  country. 

United  States  v.  McBratnej,  104  U.  S.  621, 
26  L.  ed.  869 ;  Draper  t.  United  States,  164 
U.  8.  240,  41  L.  ed.  419,  17  Sup.  Ct.  Rep. 
107;  United  States  v.  Kagama,  118  U.  S. 
385,  30  L.  ed.  231,  6  Sup.  Ct.  Rep.  1109; 
Westmoreland  v.  United  States,  155  U.  S. 
547,  39  L.  ed.  255,  256,  15  Sup.  Ct  Rep. 
243. 

It  is  essential  to  allege  in  the  indictment 
and  prove  en  the  trial  that  the  accused  is 
an  Indian. 

United  States  v.  Hadley,  99  Fed.  437; 
United  States  v.  Logan,  105  Fed.  240. 

The  state  of  California  was  admitted  into 
the  Union  upon  the  condition  that  the  navi- 
gable rivers  should  be  public  highways  as  to 
the  citizens  of  all  states. 

Lux  V.  Haggins,  60  Cal.  335,  10  Pac.  674. 

The  court  will  take  judicial  notice  that 
the  tide  ebbs  and  flows  on  the  Klamath  near 
its  mouth. 

United  States  v.  La  Vengeance,  3  Dall. 
297,  1  L.  ed.  610;  The  Apollon,  9  Wheat. 
374,  6  L.  ed.  114;  Peyroux  v.  Howard,  7  Pet. 
341,  8  L.  ed.  706. 

The  banks  of  a  river  are  just  as  much  a 
part  of  the  river,  and  are  as  necessary  to 
the  existence  of  the  river,  as  the  water  itself. 

Ventura  Land  &  Power  Co.  v.  Meiners,  136 
Cal.  291,  89  Am.  St.  Rep.  128,  68  Pac.  818; 
Ravenwood  v.  Fleming,  22  W.  Va.  52,  46  Am. 
Rep.  485. 

The  title  to  lands  under  navigable  waters 
in  the  state,  including  the  shore  or  space  be- 
tween high  and  low  water  marks,  is  held  by 
the  state  in  trust  for  the  use  of  the  inhab- 
itants, such  title  being  essential  to  the 
sovereignty  of  the  state,  to  the  proper  exer- 
cise of  the  police  power,  and  to  the  welfare 
of  the  people  of  the  state. 

State  ex  rel.  Ellis  v.  Gerbing,  56  Fla.  603, 
22  L.R.A.(N.S.)  337,  47  So.  363. 

There  was  error  in  excluding  the  confes- 
sion of  Joe  Dick. 
Wigmore,  Ev.  §§  1476,  1477. 

Assistant  Attorney  General  Denlson 
argued  the  cause  and  filed  a  brief  for  de- 
fendant in  error: 

The  murder  of  an  Indian  by  a  white 
within  Indian  eountry,  and  within  a  state, 
falls  under  the  jurisdiction  of  the  Federal 
courts. 

United  States  t.  Bridleman,  7  Fed.  898; 

United  SUtes  v.  Martin,  8  Sawy.  473,  14 

Fed.  817;  United  States  v.  Bamhart,  22  Fed. 

285;   United  SUtea  v.  Ewing,  47  Fed.  809; 

United   StMtet    r.    Logan,    105    Fed.    240; 


United    States    v.    Hadley,    99    Fed.    437; 
United  States  v.  Ward,  42  Fed.  320. 

The  organization  of  states  was  held  is 
United  States  v.  McBratney,  104  U.  S.  621, 
26  L.  ed.  869,  and  Draper  v.  United  States, 
164  U.  S.  240,  41  L.  ed.  419, 17  Sup.  CL  Rep. 
107,  to  modify  the  Federal  jurisdiction  over 
Indian  country  by  withdrawing  from  it  the 
control  of  crimes  there  committed  by  whites 
against  whites,  and  passing  that  control  to 
the  states, — of  course,  in  the  absence  of  spe- 
cific provision  to  the  contrary.  As  to  crimes, 
however,  not  exclusively  among  the  whites, 
but  by  or  against  Indians,  both  these  cases 
( if  we  understand  them  aright)  reserved  the 
question. 

The  interrelations  between  the  two  races 
have  from  the  first  been  the  very  subject- 
matter  of  Federal  control. 

Worcester  v.  Georgia,  6  Pet.  515,  557-560. 
8  L.  ed.  483,  499-501. 

The  government,  instead  of  being,  as  at 
first,  the  guardian  of  the  whites  against  the 
menace  of  the  Indians,  has  become  in  large 
measure  the  guardian  of  the  Indians  against 
the  menace  of  the  whites.  The  protection  of 
the  Indians  in  their  relations  with  the  sur- 
rounding whites  is  probably  the  chief  re- 
maining duty  of  the  United  States  within 
this  field  of  its  powers. 

United  States  v.  Kagama,  118  U.  S.  375, 
384,  30  L.  ed.  228,  230,  6  Sup.  Ct  Rep.  1109; 
United  States  v.  Rickert,  188  U.  S.  432-437, 
47  L.  ed.  532-636,  23  Sup.  Ct.  Rep.  478; 
Jones  V.  Meehan,  175  U.  S.  10,  44  L.  ed.  53, 
20  Sup.  Ct.  Rep.  1;  Re  Heff,  197  U.  S.  488- 
498,  49  L.  ed.  848-852,  25  Sup.  Ct  Rep.  506 ; 
Rainbow  v.  Young,  88  C.  C.  A.  653,  161  Fed. 
837. 

A  large  number  of  cases  have  involved  the 
protection  of  the  Indians  against  invasions 
of  their  property  rights  by  the  whites;  and 
this  court  has  held  that,  by  reason  of  the 
function  of  the  United  States  as  guardian, 
it  can  itself,  as  plaintiff',  maintain  such 
suits  on  their  behalf. 

Heckman  v.  United  SUtes,  224  U.  S.  413, 
56  L.  ed.  820,  32  Sup.  Ct.  Rep.  424;  United 
States  V.  Sutton,  215  U.  S.  291-295,  54  L.  ed. 
200-202,  30  Sup.  Ct  Rep.  116. 

The  existence  of  the  state  government  did 
not  imply  a  repeal  of  the  Federal  liquor 
laws,  passed  for  the  protection  of  Indians  in 
their  country. 

Hallowell  v.  United  States,  221  U.  S.  817, 
55  L.  ed.  750,  31  Sup.  Ct.  Rep.  587 ;  Ex  parte 
Webb,  225  U.  S.  663,  56  L.  ed.  1248,  32  Sup. 
Ct  Rep.  769;  United  States  v.  Sutton,  215 
U.  S.  291-295,  54  L.  ed.  200-202,  30  Sup.  Ct 
Rep.  116. 

The  obligation  assumed  by  the  United 
States  in  assuring  to  Indians  a  reservation 
impUea  a  dut^  oi  X^^  \3iivUd  States  to  pro- 
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tect  them  from  injurioud  iDtnisions  therein 
by  the  neighboring  whites. 

Worcester  ▼.  Georgia,  6  Pet.  556,  557,  8 
L.  ed.  499,  500;  Rainbow  v.  Young,  88  C.  C. 
A.  653,  161  Fed.  835. 

In  general,  the  organization  of  a  state 
has  not  been  held  to  operate  to  repeal  the 
criminal  and  penal  sections  in  the  titles  of 
the  Revised  Statutes  which  regulate  the 
"government  and  protection  of  Indians"  and 
the  "government  of  Indian  country." 

United  States  v.  Hunter,  21  Fed.  615; 
United  States  v.  Loving,  34  Fed.  716; 
United  States  v.  Mullin,  71  Fed.  682;  United 
States  ex  rel.  Gordon  v.  Crook,  179  Fed. 
391;  United  States  v.  Payne,  22  Fed.  426; 
United  States  v.  Bridleman,  7  Fed.  894; 
McKnight  v.  United  States,  65  C.  C.  A.  37, 
130  Fed.  659 ;  United  States  v.  Sutton,  215 
U.  S.  291,  54  L.  ed.  200,  30  Sup.  Ct.  Rep. 
116;  Hallowell  v.  United  States,  221  U.  S. 
317,  55  I*  ed.  750,  31  Sup.  Ct.  Rep.  587; 
United  States  y.  Howard,  9  Sawy.  155,  17 
Fed.  638;  United  States  v.  Stocking,  87  Fed. 
857 ;  Rainbow  v.  Young,  88  C.  C.  A.  653,  161 
Fed.  835;  United  States  v.  Kagama,  118  U. 
8.  375,  30  L.  ed.  228,  6  Sup.  Ct.  Rep.  1109; 
Ex  parte  Crow  Dog,  109  U.  S.  556,  27  L.  ed. 
1030,  3  Sup.  Ct.  Rep.  396. 

The  purpose  of  the  act  of  1885  was  to  re- 
verse (as  to  the  major  crimes)  the  former 
policy  by  which  all  crimes  between  Indians 
were  excepted  by  U.  S.  Rev.  Stat.  §  2146 
from  §  2145. 

Gon-shay-ee,  130  U.  S.  343-350,  32  L.  ed. 
973-975,  9  Sup.  Ct.  Rep.  542;  Re  Wilson,  140 
U.  S.  575-578,  35  L.  ed.  513-515,  11  Sup.  Ct. 
Rep.  870;  United  States  v.  Whaley,  37  Fed. 
145;  United  States  v.  Ewing,  47  Fed.  809; 
Ex  parte  Hart,  157  Fed.  130;  Re  Blackbird, 
109  Fed.  139;  Goodson  v.  United  States,  7 
Okla.  126,  54  Pac.  423. 

Incidentally  we  may  notice  that  the 
former  policy  of  noninterference  with  crimes 
of  Indians  against  Indians  has  in  some 
cases  been  perpetuated  by  special  enactment 
even  since  the  act  of  1885. 

Talton  V.  Mayes,  163  U.  S.  376,  41  L.  ed. 
196,  16  Sup.  Ct.  Rep.  986;  Re  Mayfield,  141 
U.  S.  107,  35  L.  ed.  635,  11  Sup.  Ct  Rep. 
939. 

And  also  that  the  crimes  not  specified  by 
the  act  of  1885  are  considered  to  be  still  ex- 
cepted by  U.  S.  Rev.  Stat  S  2146,  from 
S  2145,  which  are  assumed  to  be  itill  exist- 
ing law. 

Ex  parte  Hart,  157  Fed.  130;  United 
States  v.  King,  81  Fed.  625. 

An  "Indian  reservation"  is  "Indian  coun- 
try." 

Re  Wilson,  140  U.  S.  675,  35  L.  ed.  513,  11 
Sup.  Ct.  Rep.  870;  United  States  v.  Thomas, 
151  U.  S.  577-582,  38  L.  ed.  276-278,  14  Sup. 
Ot  Rq^  426;  United  SUtet  ?.  Laihera,  0 


Sawy.  17,  Fed.  Caa.  No.  16,581;  United 
States  V.  Martin,  8  Sawy.  473,  14  Fed.  821; 
United  States  y.  Bridleman,  7  Sawy.  243,  7 
Fed.  898. 

The  extension  of  the  Hoopa  Valley 
Reservation  was  lawful. 

Re  WilBon,  140  U.  S.  676,  35  L.  ed.  17, 
11  Sup.  Ct  Rep.  870;  Spalding  v.  Chandler, 
160  U.  S.  394-403,  40  L.  ed.  469-472, 16  Sup. 
Ct.  Rep.  360;  United  States  ▼.  Leathers,  6 
Sawy.  17,  Fed.  Cas.  No.  15,581;  United 
States  T.  Grand  Rapids  ft  I.  R.  Co.  164  Fed. 
131;  Gibson  v.  Anderson,  65  C.  C.  A.  277, 
131  Fed.  41;  United  States  ▼.  Martin,  8 
Sawy.  473,  14  Fed.  821;  United  States  v. 
Payne,  2  McCrary,  289,  8  Fed.  887;  14  Ops. 
Atty.  Gen.  181;  17  Ops.  Atty.  Gen.  258;  26 
Ops.  Atty.  Gen.  92;  28  Ops.  Atty.  Gen.  143. 

In  any  event,  ever  since  President  Har- 
rison's proclamation,  this  land  has  been 
de  facto  an  Indian  reservation,  reserved  ex- 
clusively for  their  use,  and,  irrespective  of 
any  possible  question  of  the  President's 
original  power  to  create  it,  is  de  facto  In- 
dian country,  and  to  be  treated  as  such. 

Worcester  v.  Georgia,  6  Pet.  515,  8  L.  ed. 
483;  Fellows  v.  Blacksmith,  19  How.  366,  16 
L.  ed.  684;  United  States  v.  Kagama,  118 
U.  S.  375-^384 ;  30  L.  ed.  228-231,  6  Sup.  Ct. 
Rep.  1109;  Spalding  v.  Chandler,  160  U.  S. 
394,  403,  404,  40  L.  ed.  469,  472,  473,  16 
Sup.  Ct  Rep.  360. 

The  point  that  the  place  of  the  crime  was 
covered  by  a  valid  mining  claim  is  not 
properly  raised  by  the  bill  of  exceptions. 

Allis  T.  United  States,  155  U.  S.  117,  89 
L.  ed.  91,  15  Sup.  Ct  Rep.  36;  People  t. 
Bristol,  23  Mich.  118;  Connecticut  Mat  L. 
Ins.  Co.  v.  Union  Trust  Co.  112  U.  8.  260, 
28  L.  ed.  708,  5  Sup.  Ct.  Rep.  119;  Holder  v. 
United  States,  150  U.  S.  91,  37  L^  ed.  1010, 
14  Sup.  Ct.  Rep.  10;  Hicks  v.  United  States, 
150  U.  S.  442,  37  L.  ed.  1137,  14  Sup.  Ot. 
Rep.  144;  Hickory  v.  United  States,  161  U. 
S.  303-316,  38  L.  ed.  17(V-176,  14  Sup.  Ct 
Rep.  334;  Thiede  v.  Utah,  159  U.  S.  510,  40 
L.  ed.  237,  16  Sup.  Ct.  Rep.  62;  United 
States  V.  Hough,  103  U.  S.  71,  26  L.  ed.  305; 
Edgington  v.  United  States,  164  U.  S.  861, 
41  L.  ed.  467,  7  Sup.  Ct  Rep.  72;  Brown  ▼. 
United  States,  164  U.  S.  221,  41  L.  ed.  410, 
17  Sup.  Ct.  Rep.  33;  Richards  y.  United 
States,  99  C.  C.  A.  401,  176  Fed.  911; 
Ball  V.  United  SUtes,  78  C.  C.  A.  126,  147 
Fed.  32. 

The  record  indicates  that  all  the  requests 
to  charge  submitted  by  defendant  were  sub- 
mitted in  a  lump,  and,  not  separately  and 
seriatim,  and  that  only  a  general  exception 
was  taken.  Under  suoh  oircumstances  the 
court's  ruling  is  not  error  if  any  one  propo- 
sition was  erroneous  and  properly  rejected. 

Thiede  v.  Utah,  159  U,  e».  ^Vik,  •k^^*.  ^^ 
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Hough,  103  U.  S.  71,  26  L.  ed.  305;  Union 
Ins.  Co.  T.  Smith,  124  U.  6.  405,  31  L.  ed. 
497,  8  Sup.  Ct  Rep.  534;  Shelp  y.  United 
StAtes,  26  C.  C.  A.  570,  48  U.  S.  App.  376, 
81  Fed.  694;  Richardson  y.  United  States, 
104  C.  C.  A.  69,  181  Fed.  1. 

Eyen  if,  however,  the  court  is  to  pass  the 
technical  defect  on  the  theorj  of  Wihorg  y. 
United  States,  163  U.  8.  632,  41  L.  ed.  289, 
16  Sup.  Ct.  Rep.  1127,  1197,  and  Weems  y. 
United  States,  217  U.  S.  349,  54  L.  ed.  793, 
80  Sup.  Ct  Rep.  544,  19  Ann.  Cas.  705, 
there  was  no  merit  in  the  contention,  and 
the  court  was  justified  in  ignoring  the  al- 
leged mining  claim  as  immaterial. 

Black  y.  Elkhom  Min.  Co.  163  U.  S.  445- 
450,  41  L.  ed.  221-223, 16  Sup.  Ct.  Rep.  1101, 
18  Mor.  Min.  Rep.  375;  Belk  y.  Meagni-ir. 
104  U.  S.  279,  282,  26  L.  ed.  735,  73ft.  1 
Mor.  Min.  Rep.  510;  Spalding  y.  ChaniUer, 
160  U.  S.  394-405,  40  L.  ed.  469,  4«3,  16 
Sup.  Ct.  Rep.  360 ;  Missouri,  K  A  T.  R.  Co.  y. 
Roberts,  152  U.  S.  114,  116,  118,  38  L.  ed. 
377,  379,  380,  14  Sup.  Ct.  Rep.  496;  Oillis 
y.  Downey,  29  C.  C.  A.  286,  56  U.  S.  App. 
567,  85  Fed.  483,  10  Mor.  Min.  Rep.  253. 

The  place  of  the  crime  was  not  excluded 
from  the  extension  because  of  the  existence 
of  a  state  school  district. 

United  States  y.  Thomas,  151  U.  S.  577- 
583,  38  L.  ed.  276-278,  14  Sup.  Ct  Tlsp.  426; 
Beecher  y.  Wetherby,  95  U.  S.  517-525,  24 
L.  ed.  440,  441. 

The  state  of  California  appears  to  have 
abandoned  any  claim  that  it  may  have  had 
to  the  bed  of  this  stream,  and  surrenderd 
iuch  rights  to  the  riparian  proprietors, — in 
this  case  tha  United  States,— for  the  benefit 
of  the  Indians. 

Oardwell  y.  Sacramento  County,  70  CaL 
840,  21  Pao.  763. 

Declarations  against  penal  interests  are 
not  admissible,  by  analogy,  to  the  declara- 
tions against  pecuniary  or  proprietary  in- 
terest. 

United  SUtes  y.  Mulholland,  50  Fed.  413. 

Mr.  Justiee  Pitney  delivered  the  opinion 
of  the  court: 

PlaintifT  in  error  was  convicted  in  the 
eireuit  court  of  the  United  States  for  the 
northern  district  of  California,  upon  an 
indictment  for  murder;  and,  having  been 
sentenced  to  life  imprisonment,  sues  out 
this  writ  of  error.  The  indictment  charged 
him  with  the  murder  of  one  Chickasaw, 
an  Indian,  within  the  limits  of  an  Indian 
reservation  known  as  the  Extension  of  the 
Hoopa  Valley  Reservation,  in  the  county 
of  Humboldt,  in  the  state  and  northern 
district  of  California.  The  evidence  tended 
to  show  that  Chickasaw,  who  was  an  In- 
dJMB  Bad  a,  member  of  the  Klamath  Tribe, 
wms  sboi  through  the  body  and  mortally 
M4 


wounded  while  he  was  in  or  near  the  edga 
of  the  water  of  the  Klamath  river,  at  a 
place  within  the  exterior  limits  of  the  Ex- 
tension. 

The  trial  proceeded  upon  the  theory  that 
the  crime  was  committed  within  the  river 
bed  and  below  ordinary  high-water  mark, 
— a  theory  favorable  to  the  plaintiff  in  er- 
ror, in  that  it  furnishes  the  basis  for  one 
of  the  principal  contentions  made  in  his 
behalf.  The  indictment  does  not  allege, 
nor  did  the  government  undertake  to  prove, 
that  plaintiff  in  error  was  of  Indian  blood; 
there  was  evidence  tending  to  show  that  he 
was  a  white  man;  and  the  trial  judge  in- 
structed the  jury  in  effect  that  this  ques- 
tion was  immaterial.  It  was  contended 
that  the  circuit  court  was  without  juris- 
diction, first,  because  the  place  of  the  com- 
mission of  the  alleged  offense  was  not  with- 
in the  limits  of  the  Extension,  of  the  Hoopa 
Valley  Reservation,  but  was  upon  the  Klam- 
ath river,  and  therefore  outside  of  those 
limits;  and,  secondly,  because  it  did  not 
appear  that  the  defendant  was  an  Indian. 
These  contentions,  having  been  overruled 
below,  are  renewed  here,  and  some  other 
*  jurisdictional  questions  are  raised.  In  [  2  5  8 
addition,  it  is  contended  that  the  circuit 
court  erred  in  refusing  to  permit  the  plain- 
tiff in  error  to  introduce  evidence  tending 
to  show  that  one  Joe  Dick,  a  deceased  In- 
dian, had  confessed  just  before  his  death 
that  it  was  he  who  had  shot  and  killed  the 
Indian   Chickasaw. 

The  bounds  of  the  Hoopa  Valley  Reser- 
vation were  first  established  by  executive 
order  of  President  Grant,  dated  June  23, 
1876,  made  under  authority  of  "An  Act  to 
Provide  for  the  Better  Organization  of  In- 
dian Affairs  in  California,"  approved  April 
8,  1864  (13  Stat,  at  L.  39,  chap.  48).  The 
reservation,  as  thus  delimited,  comprised  a 
tract  of  country  in  Humboldt  county,  about 
89,000  acres  in  extent,  lying  on  both  sides 
of  the  Trinity  river,  above  its  junction  with 
the  Klamath.  Exec.  Ord.  Ind.  Reserv.  1912 
ed.  p.  38;    1  Kappler,  815. 

What  is  known  as  the  Extension  of  the 
Hoopa  Valley  Reservation  was  made  by 
executive  order  of  President  Harrison,  dated 
October  16,  1891,  and  included  "a  tract  of 
country  1  mile  in  width  on  each  side  of 
the  Klamath  river,  and  extending  from  the 
present  limits  of  the  said  Hoopa  Valley 
Reservation  to  the  Pacific  ocean,"  with  a 
proviso  to  be  mentioned  hereafter.  Exec 
Ord.  Ind.  Reserv.  1912  ed.  p.  39;  1  Kap- 
pler, 815.  The  extension  as  thus  described 
took  in  the  original  Klamath  River  Reser- 
vation (established  by  President  Pierce  in 
1855;  Ex.  Ord.  Ind.  Reserv.  1912,  p.  41), 
that  extended  along  the  river  for  a  dis- 
tance of  20  miles  from  the  ocean.  This  por- 
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tion  was,  by  act  of  June  17,  1892  (27  Stat 
at  L.  62,  chap.  120),  opened  to  tettlement^ 
entry,  and  purchase.  The  Iooum  4n  quo  ia 
not  within  the  part  thus  opened,  but  ia  at 
a  point  higher  up  the  river. 

The  indictment  and  conviction  are  based 
upon  §  2146,  Rev.  Stat.,  providing  that 
certain  general  laws  of  the  United  States 
as  to  the  punishment  of  crimes  c(»nmitted 
in  any  place  within  the  sole  and  ezdusiva 
254]jurisdiction  of  *the  United  States,  ex- 
cept the  District  of  Columbia,  "shall  extend 
to  the  Indian  country,"  and  upon  §  5339,  Rev. 
SUt  (U.  S.  Ck>mp.  Stat  1901,  p.  3627), 
which  enacts  that  any  person  who  commits 
murder  in  any  place  under  the  exclusive 
jurisdiction  of  the  United  States  shall  suf- 
fer death.  I'hese  sections,  together  with 
S  2146,  Rev.  Stat,  and  S  9  of  an  act  of 
March  3,  1885  (23  Stat,  at  L.  385,  chap. 
341),  being  all  pertinent  to  the  discussion 
that  follows,  are  set  forth  in  the  margin.f 
255]  *The  record  presents  the  following 
questions,  and  it  will  be  assumed  that,  in 
view  of  the  course  taken  at  the  trial,  they 
must  all  be  answered  favorably  to  the  gov- 
ernment in  order  that  the  conviction  may 
be  sustained. 

(1)  Was  the  Extension  of  the  Hoopa 
Valley    Reservation   lawfully   established? 

(2)  Does  it  include  the  bed  of  the  Klam- 
ath   river 7 

(3)  Is  the  place  of  the  homicide,  for 
particular  reasons  to  be  mentioned,  not  a 
part  of  the  reservation  ? 

(4)  Is  the  Extension   (if  lawfully  estab- 


lished) Indian  eoQntrjr  wiihia  Hit 
ing  of  I  2145,  B«T.  Statf 

(5)  Is  the  killing  of  an  Indian  by  ona 
who  ia  not  of  Indian  blood,  when  oommittad 
upon  an  Indian  reservation  within  the  atata 
of  California,  punishabla  in  tha  Federal 
courta? 

(6)  Was  tha  eridenoa  offered  to  show  an 
alleged  eonfeasion  by  Joe  Dick  properly  «k- 
eluded? 

1.  It  ia  eontended  in  behalf  of  the  plain- 
tiff in  error  that  the  authority  eonferred 
upon  the  Executive  by  Congreas  in  the  net 
of  April  8,  .864  (13  Stat  at  L.  39,  ehap. 
48),  was  exhausted  in  the  creation  by  Presi- 
dent Grant  of  the  Hoopa  Valley  Reserva- 
tion in  1876.  Section  2  of  that  act  pro- 
vides as  follows: 

"Sec  2.  And  be  it  farther  enacted.  That 
there  shall  be  set  apart  by  the  President, 
and  at  his  discretion,  not  exoeeding  four 
tracts  of  land,  within  the  limita  of  said 
state,  to  be  retained  by  the  United  SUtes 
for  the  purposes  of  Indian  Reaervationa, 
which  shall  be  of  suitable  extent  for  the 
accommodation  of  the  Indiana  of  said  atate, 
and  shall  be  located  as  remote  from  white 
settlements  as  may  be  found  practicable, 
having  due  regard  to  their  adaptation  to 
the  purposes  for  which  they  are  intended; 
Provided,  That  at  least  one  of  said  tracta 
ahall  be  located  *in  what  has  heretofore[25€ 
been  known  as  the  northern  district;  •  •  • 
and  Provided,  further.  That  said  tracts  to 
be  set  apart  aa  aforesaid  may,  or  may  not, 
as  in  the  discretion  of  the  President  may 
be  deemed  for  the  beat  interests  of  the  In- 


t  Ex  tracts  from  Revised  Statutes. 

Sec.  2145.  Except  as  to  crimes  the  pun- 
ishment of  which  is  expressly  provided  for 
in  this  title,  the  general  laws  ot  tiie  United 
States  as  to  the  punishment  of  crimes  com- 
mitted in  any  place  within  the  sole  and 
exclusive  jurisdiction  of  the  United  States, 
except  the  District  of  Columbia,  shall  ex- 
tend to  the  Indian  country. 

Sec.  2146.  The  preceding  section  shall 
not  be  construed  to  extend  to  [crimes  com- 
mitted by  one  Indian  against  the^  person 
or  property  of  another  Indian,  nor  to]  any 
Indian  committing  any  offense  in  the  In- 
dian country,  who  has  been  punished  by 
the  local  law  of  the  tribe,  or  to  any  case 
where,  by  treaty  stipulations,  the  exclusive 
iurisdiction  over  such  offenses  is  or  may 
oe  secured  to  the  Indian  tribes  respectively. 

Sec.  5339.  Every  person  who  commits 
murder  .  .  .  within  any  fort,  arsenal, 
dockyard,  magazine,  or  in  any  other  place 
or  district  of  country  under  the  exclusive 
Jurisdiction  of  the  United  States  .  .  • 
shall  suffer  death. 

Act  of  March  3,  1885,  S  9. 

That  immediately  upon  au4  after  thf 
if  Ii.  e4. 


date  of  the  paasage  of  this  act»  all  Indiana 
committing  against  the  person  or  property 
of  another  Indian  or  other  person  any  of 
the  following  crimes,  namely,  murder,  man- 
slaughter, rape,  assault  with  intent  to  kill, 
arson,  burglary,  and  larcenv,  wiUiin  any 
territory  of  the  United  States,  and  either 
within  or  without  an  Indian  reservation, 
shall  be  subject  therefor  to  tha  lawa  of  sueh 
territory  relating  to  aaid  crimes,  and  shall 
be  tried  therefor  in  the  aama  oourts  and 
in  the  same  manner,  and  shall  be  subject 
to  the  same  penalties,  as  are  all  other  per- 
sons charged  with  the  commission  of  aaid 
crimes,  respectively;  and  the  said  eourts 
are  herebv  given  jurisdiction  in  all  audi 
cases ;  and  all  such  Indians  conunitting  any 
of  the  above  erimea  againat  the  person  or 
property  of  another  Indian  or  other  person 
within  the  boundariea  of  any  state  of  tha 
United  Statea,  and  within  tha  limita  of 
any  Indian  reservation,  shall  be  subject  to 
the  same  laws,  tried  in  the  same  courta 
and  in  the  same  manner,  and  subject  to 
the  same  penalties,  as  are  all  other  persona 
committing  any  of  the  above  Crimea  within 
the  exdusivf  Jurisdiction  of  tha  United 
SUtea, 
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dianB  to  be  provided  for,  include  any  of  the 
Indian  Reservations  heretofore  set  apart  in 
said  state,  and  that  in  case  any  such  reser- 
vation is  so  included,  the  same  may  be  en- 
larged to  such  an  extent  as,  in  the  opinion 
of  the  President,  may  be  necessary,  in  or- 
der to  its  complete  adaptation  to  the  pur- 
poses for  which  it  is  intended." 

The  terms  of  this  enactment  show  that 
Congress  intended  to  confer  a  discretionary 
power,  and  from  an  early  period  Congress 
has  customarily  accorded  to  the  Executive 
a  large  discretion  about  setting  apart  and 
reserving  portions  of  the  public  domain  in 
aid  of  particular  public  purposes.  Wolcott 
V.  Des  Moines  Nav.  &  R.  Co.  5  Wall.  681, 
688,  18  L.  ed.  680,  691 ;  Grisar  v.  McDowell, 
6  Wall.  363,  381,  18  U  ed.  863,  868;  Re 
Wilson,  140  U.  S.  576,  577,  35  L.  ed.  513, 
514,  11  Sup.  Ct  Rep.  870;  Spalding  v. 
Chandler,  160  U.  S.  394,  404,  40  L.  ed.  469, 
473,  16  Sup.  Ct  Rep.  360.  See  also  Unit- 
ed States  V.  Leathers,  6  Sawy.  17,  21,  Fed. 
Cas.  No.  15,581;  United  States  v.  Martin, 
8  Sawy.  473,  14  Fed.  817,  821;  McFadden 
V.  Mountain  View  Min.  &  Mill.  Co.  38  C. 
C.  A.  354,  97  Fed.  670,  673;  Gibson  v.  An- 
derson, 65  C.  C.  A.  277,  131  Fed.  39,  41; 
United  States  v.  Grand  Rapids  &  I.  R.  Co. 
154  Fed.  131,  135;  17  Ops.-Atty.  Gen.  258; 
Act  of  February  8,  1887  (24  Stat,  at  L. 
588,  chap.  119),  referred  to  in  Re  Wilson, 
140  U.  S.  575,  35  L.  ed.  513,  11  Sup.  Ct. 
Rep.  870. 

We  have  made  a  somewhat  exhaustive 
examination  of  the  history  of  the  Indian 
reservations  of  California,  and  what  has 
been  done  by  the  executive  and  legislative 
departments  of  the  Federal  government  re- 
specting them,  and  as  a  result  we  are  con- 
vinced, first,  that  the  situation  of  Indian 
aflfairs  in  that  state  in  the  year  1864  was 
such  that  Congress  could  not  reasonably 
have  supposed  that  the  President  would  be 
able  to  accomplish  the  beneficent  purposes 
of  the  enactment  if  he  were  obliged  to  act, 
once  for  all,  with  respect  to  the  establishment 
of  the  several  new  reservations  that  were 
25 7] provided  for,  and  were  left  ^powerless 
to  alter  and  enlarge  the  reservations  from 
time  to  time,  in  the  light  of  experience. 
To  mention  but  one  obstacle  that  must  have 
been  within  the  contemplation  of  Congress: 
the  Klamath  and  Hoopa  or  Trinity  Indians 
were  at  war  with  the  forces  of  the  United 
States  at  the  time  of  the  passage  of  the 
act  of  1864,  and  had  been  so  for  some 
years.  Indian  Report,  1864,  pp.  123,  127, 
130,  133-138.  Secondly,  beginning  shortly 
after  its  passage,  and  continuing  for  a 
j>eriod  of  at  least  thirty  years  thereafter, 
Congreaa  and  the  Executive  practically 
construed  the  met  of  1864   at   conferring 


a  continuing  authority  upon  the  latter,  and 
a  large  discretion  about  exercising  it. 

Congress  itself  recognized  the  Hoopa  Val- 
ley Reservation  as  lawfully  existing,  at 
least  as  early  as  July  27,  1868  (15  Stat 
at  L.  221,  chap.  248),  when  it  appropriated 
money  "to  pay  the  settlers  of  Hoopa  Valley 
for  their  personal  property  left  upon  the 
Hoopa  Valley  Reservation  at  the  time  the 
government  took  possession;"  and  also  "for 
removing  the  Indians  from  Smith's  River 
Reservation  to  Hoopa  Valley  and  Round 
Valley  Reservations  .  .  .  and  the  Smith 
River  Reservation  is  hereby  discontinued;" 
and  again,  in  the  following  year  (act  of 
April  10,  1869,  16  Stat,  at  L.  37,  chap. 
16),  when  it  appropriated  money  for  the 
pay  of  a  miller  upon  the  Hoopa  Valley 
Reservation,  and  "to  supply  a  deficiency  for 
removing  the  Indians  from  Smith's  River 
Reservation  to  Hoopa  Valley  and  Round 
Valley  Reservations."  Yet  no  formal  execu- 
tive order  had  as  yet  been  made  setting 
aside  the  Hoopa  Valley  Reservation  or  fix- 
ing its  bounds;  and  its  status  as  a  reser- 
vation rested  upon  a  mere  public  notice 
given  by  the  superintendent  of  Indian  af- 
fairs for  California,  under  date  August  21. 
1864,  to  the  effect  that  under  the  act  of 
April  8,  1864,  and  under  instructions  from 
the  Interior  Department,  he  had  located  a 
reservation  in  the  Hoopa  Valley,  and  that 
settlers  should  not  make  further  improve- 
ments upon  their  ^places  (Rep.  Ind.[259 
Comm'r,  1864,  p.  123,  138;  Exec.  Ord.  Ind. 
Reserv.,  1912,  p.  38;  1  Kappler,  815). 

In  the  year  following  President  Harri 
son's  order,  the  Extension  was  reported  up- 
on by  the  Indian  agent  to  the  Commission- 
er of  Indian  Affairs  as  being  occupied  by 
the  Lower  Klamath  Tribe.  House  Execu- 
tive Documents,  2d  Scss.,  52d  Cong.,  1892- 
1893,  vol.  13  (Indian  Report),  p.  230.  And 
a  similar  report  was  made  in  the  year  1894. 
House  Executive  Documents,  3d  Sess.,  53d 
Cong.,  1894-1895,  vol.  15  (Indian  Report) 
p.  117.  These  reports  were  officially  com- 
municated by  the  Secretary  of  the  Inter- 
ior to  Congress,  and  there  is  nothing  to 
show  any  disapproval  of  the  status  of  tba 
Extension  as  an  Indian  reservation. 

But,  further,  the  Hoopa  Valley  Reser- 
vation was  only  one  of  four  that  were  au- 
thorized by  the  act  of  1864.  Other  reser- 
vations established  thereunder  were  known 
as  the  Tule  River,  Round  Valley,  and  Mis- 
sion Reservations.  Upon  the  question  of 
practical  construction,  the  action  taken 
by  the  Executive  and  by  Congress  respect- 
ing these  is  as  significant  as  that  taken 
with  respect  to  the  Hoopa  Valley  Resenm- 
tion  itself.  A  sufficient  summary  of  their 
history  is  given  in  Crichton  v.  Shelton,  33 
Land  l>«t.  %05»  209,  213.     The   exeeutiT« 
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orders  reapeeting  them  are  to  be  foand  in 
Exec  Ord.  Ind.  Reserr.  1912,  pp.  43,  55, 
61,  etc  It  will  be  seen  that  Presidents 
Grant,  HaTes,  Garfield,  Arthur,  Cleveland, 
and  Harrison,  successively,  acted  with  re- 
spect to  one  or  more  of  these  reservations 
upon  the  theory  that  the  act  of  1864  con- 
ferred a  continuing  discretion  upon  the  Ex- 
ecutive; orders  were  made  for  altering  and 
enlarging  the  bounds  of  the  reservations, 
restoring  portions  of  their  territory  to  the 
public  domain,  and  abolishing  reservations 
once  made^  and  establishing  others  in  their 
stead;  and  in  numerous  instances  Congress 
in  effect  ratified  such  action.  In  view  of 
all  this,  we  feel  bound  to  hold  that  Presi- 
dent Harrison's  order  of  October  16,  1891, 
259]  ^extending  the  Hoopa  Valley  Reserva- 
tion, was  within  the  authority  of  the  act  of 
1864. 

2.  Does  the  reservation  include  the  bed 
of  the  Klamath  river?  The  descriptive 
words  of  the  order  are  "a  tract  of  eountiy 
1  mile  in  width  on  each  side  of  the  Klamath 
river  and  extending,"  etc.  It  seems  to  us 
clear  that  if  the  United  States  was  the 
owner  of  the  river  bed,  a  reasonable  con- 
struction of  this  language  requires  that 
the  river  be  considered  as  included  within 
the  reservation.  Indeed,  in  view  of  all  the 
circumstances,  it  would  be  absurd  to  treat 
the  order  as  intended  to  include  the  up- 
lands to  the  width  of  1  mile  on  each  side 
of  the  river,  and  at  the  same  time  to  ex- 
clude the  river.  As  a  matter  of  history 
it  plainly  appears  that  the  Klamath  In- 
dians established  themselves  along  the  river 
in  order  to  gain  a  subsistence  by  fishing. 
The  reports  of  the  local  Indian  agents  and 
superintendents  to  the  Commissioners  of 
Indian  Affairs  abound  in  references  to  fish- 
ing as  their  principal  subsistence,  and  the 
river  is  described  as  running  in  a  narrow 
canyon  through  a  broken  country,  the  In- 
dians as  dwelling  in  small  villages  close  to 
its  banks.  (Indian  Reports  1856,  p.  238; 
1857,  p.  391;  1858,  p.  286-287;  1869,  p. 
437;  1861,  p.  147;  1864,  p.  122;  1866,  p. 
238;  1886,  p.  264;  1888,  p.  10;  1892,  p. 
230;  1894,  p.  117;  and  see  Re  Klamath 
River  Reservation,  38  Land  Dec  216.) 

Upon  the  question  of  government  owner- 
ship, it  is  a  matter  of  history  that  the  entire 
territory  in  question  was  a  part  of  the 
public  domain  thai  was  transferred  by 
Mexico  to  the  United  States  in  the  year 
1848  by  the  treaty  of  Guadalupe  Hidalgo. 
9  Stat  at  L.  922;  United  States  v.  Kagama, 
118  U.  S.  875,  381,  30  L.  ed.  228.  230,  6 
Sup.  Ot  Rep.  1109. 

By  act  of  September  9,  1860  (9  Stat  at 
L.  452,  chap.  50),  California  was  admitted 
into  the  Union  "on  an  equal  footing  with 
the  ori^nal  states  in  aU  respects  what- 
»7  lu  ed. 


ever."  By  |  3  of  the  same  act  it  was 
provided  "that  the  said  state  of  California 
is  admitted  into  the  Union  upon  the  ex- 
press 'condition  that  the  people  of  said [2 60 
state,  through  their  legislature  or  other- 
wise, shall  never  interfere  with  the  pri- 
mary disposal  of  the  public  lands  within 
its  limits,  and  shall  pass  no  law  an&  do 
no  act  whereby  the  title  of  the  United 
States  to,  and  right  to  dispose  of,  the 
same,  shall  be  impaired  or  questioned; 
.  •  .  and  that  all  the  navigable  waters 
within  the  said  state  shall  be  common  high- 
ways, and  forever  free,  as  weU  to  the  in- 
habitants of  said  state  as  to  the  citizens 
of  the  United  States,  without  any  tax,  im- 
post, or  duty  therefor." 

It  is  insisted  that  the  Klamath  is  a 
navigable  river;  and  there  is  evidence  in 
the  record  tending  to  show  that  the  stream 
is  navigable  in  fact,  at  certain  seasons, 
from  Requa  (near  its  mouth)  up  to  and 
above  the  Iocub  in  quo.  But,  in  the  view 
we  take  of  the  present  case,  the  question 
of  its  navigability,  in  fact  or  in  law,  is 
immaterial  except  as  it  bears  upon  the 
title  of  the  United  SUtes  to  the  bed  of 
the  stream.  The  present  question  is  wheth- 
er that  bed  was  a  part  of  an  Indian  reser- 
vation, and  that  depends  upon  the  question 
of  ownership.  The  jurisdiction  to  punish 
the  plaintiff  in  error  for  the  murder  of  an 
Indian  upon  the  reservation  depends  upon 
other  considerations,  as  will  appear  here- 
after. 

In  passing  upon  the  effect  of  the  aet 
admitting  Alabama  into  the  Union,  this 
court  held,  in  Pollard  v.  Hagan,  8  How. 
212,  11  li.  ed.  565,  that  the  state  had  the 
same  rights,  sovereignty,  and  jurisdiction 
over  the  navigable  waters  as  the  original 
states,  and  could  exercise  all  the  powers  of 
government  which  belong  to  and  may  be 
exercised  by  them,  excepting  with  respect 
to  control  over  public  lands  owned  by  the 
United  States;  and  that  the  title  of  the 
navigable  waters,  and  the  soil  beneath  them, 
was  in  the  state,  and  subject  to  its  sover- 
eignty and  jurisdiction.  In  The  Genesee 
Chief  V.  Fitzhugh,  12  How.  443,  18  L.  ed. 
1058,  it  was  settled  that  for  purposes  of 
admiralty  jurisdiction  the  tidal  test,  pre- 
vailing in  England  for  determining  what 
is  navigable  *water,  is  not  applicable[261 
to  this  eountry.  In  Barney  v.  Keokuk,  94 
U.  S.  824,  338,  24  L.  ed.  224,  228,  it  was 
held  that  it  is  for  the  states  to  establish 
for  themselves  such  rules  of  property  as 
they  may  deem  expedient  with  respect  to 
the  navigable  waters  within  their  borders 
and  the  riparian  lands  adjacent  thereto. 
The  court,  speaking  through  Mr.  Justice 
Bradley,  said   (94  U.  S.  338):     "The  oan.- 
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1m  the  monumenU  of  the  common  law,  long 
prevailed  in  this  country,  notwithstanding 
tha  broad  differences  existing  between  the 
estent  and  topography  of  the  British  is- 
land and  that  of  the  American  continent. 
li  had  the  influence  for  two  generations  of 
oceluding  the  admiralty  jurisdiction  from 
our  great  rivers  and  inland  seas;  and  un- 
der the  like  influence  it  lud  the  founda- 
tion in  many  states  of  doctrines  with 
regard  to  tha  ownership  of  the  soil  in  navi- 
gi^le  waters  above  tide  water  at  variance 
with  sound  principles  of  public  policy. 
Whether,  a§  rule*  of  property,  it  would 
new  he  eafe  to  change  these  doctrines  where 
ihey  have  been  applied,  as  before  remarked, 
it  for  the  several  states  themselves  to  de- 
termine. If  they  choose  to  resign  to  the 
Hporiofi  proprietor  rights  which  properly 
heiong  to  them  in  their  sovereign  capacity, 
4$  i$  not  for  others  to  raise  objections.  In 
our  view  of  the  subject*  the  correct  prin- 
eiples  were  laid  down  in  Martin  v.  Wad- 
deU,  16  Pet  867,  10  L.  ed.  997;  Pollard 
T.  Hagan,  9  How.  212,  11  L.  ed.  565;  and 
Goodtitle  ex  dem.  Pollard  v.  Kibbe,  9  How. 
471»  13  L.  ed.  220.  These  cases  related  to 
tide  water,  it  is  true,  but  they  enunciate 
principles  which  are  equally  applicable  to 
all  navigable  waters.  And  since  this  court, 
in  the  case  of  The  Genesee  Chief  v.  Fitc- 
hngh,  12  How.  443,  13  L.  ed.  1058,  has 
declared  that  the  Great  Lakes  and  other 
navigable  waters  of  the  country,  above  aa 
well  aa  below  the  flow  of  the  tide,  are, 
in  the  strictest  sense,  entitled  to  the  de- 
Bomination  of  navigable  waters,  and  amen- 
nMe  to  the  admiralty  Jurisdiction,  there 
■eema  to  be  no  sound  reason  for  adhering 
to  the  old  rule  as  to  the  proprietorship  of 
the  beds  and  shores  of  such  waters.  It  prop- 
l%l]erly  belongs  *to  the  states  by  their  in" 
herent  sovereignty,  and  the  United  States 
baa  wisely  abstained  from  extending  (if  it 
eould  extend)  its  survey  and  grants  be- 
yond the  limits  of  high  water.  The  cases 
in  which  this  court  has  seemed  to  hold  a 
eontrary  view  depended,  as  most  cases  must 
depend,  on  the  local  laws  of  the  states  in 
whioh  the  lands  were  situated." 

Hie  doctrine  thus  enunciated  has  since 
been  adhered  to.  Packer  v.  Bird,  137  U.  S. 
661,  669,  84  L.  ed.  819,  820,  11  Sup.  Ct 
Rep.  210;  Hardin  v.  Jordan,  140  U.  S.  871, 
882,  86  L.  ed.  428,  433,  11  Sup.  Ct  Rep. 
808,  888;  Shively  v.  Bowlby,  152  U.  S.  1. 
40»  68,  88  L^  ed.  331,  346,  352,  14  Sup.  Ct 
Bq>.  648;  St  Anthony  Falls  Water  Power 
Go.  T.  St  Paul  Water  Comrs.  168  U.  S. 
848,  858,  42  L.  ed.  497,  501,  18  Sup.  Ct 
Rep.  157;  Scott  v.  Lattig,  227  U.  S.  229, 
£48,  ante,  490,  88  Sup.  Ct.  Rep.  242. 

The  question  of  the  navigability  in  fact 
of  noatidmi  strmm§  if  fometimei  a  doubt* 
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ful  one.  It  has  been  held  in  effect  that 
what  are  navigable  waters  of  the  United 
States,  within  the  meaning  of  the  act  of 
Congress,  in  eontradistinction  to  the  nari- 
gable  waters  of  the  states,  depends  upon 
whether  the  stream  in  its  ordinary  con- 
dition affords  a  channel  for  useful  com- 
merce. The  Montello,  20  WalL  430,  22  L. 
ed.  391;  Leovy  v.  United  SUtes,  177  U.  S. 
621,  632,  44  L.  ed.  914,  919,  20  Sup.  Ct 
Rep.  797;  United  States  v.  Rio  Grande 
Dam  &  Irrig.  Co.  174  U.  S.  690,  698,  48 
L.  ed.  1136,  1139,  19  Sup.  Ct  Rep.  770; 
South  Carolina  v.  Georgia,  93  U.  S.  4,  10, 
23  L.  ed.  782,  783;  The  Robert  W.  Parsons 
(Perry  v.  Haines)  191  U.  S.  17,  28,  48  L. 
ed.  73,  78,  24  Sup.  Ct.  Rep.  8. 

But  it  results  from  the  prindplee  al- 
ready referred  to  that  what  shall  be  deemed 
a  navigable  water  within  the  meaning  of 
the  local  rules  of  property  is  for  the  de- 
termination of  the  several  statea.  Thua, 
the  state  of  California,  if  she  sees  fit,  may 
confer  upon  the  riparian  owners  the  title 
to  the  bed  of  any  navigable  stream  within 
her  borders. 

Now,  a  California  statute  of  April  23, 
1880,  chap.  122,  declared  the  Klamath  river 
to  be  navigable  from  its  mouth  to  the  town 
of  Orleans  Bar,  which  is  above  the  locus 
in  quo.  But  this  was  repealed  by  act  of 
February  24,  1891,  chap.  14;  and  by  an 
act  of  March  11,  1891,  chap.  92  (PoUtical 
Code,  S  2349 ) ,  an  enumeration  was  made  of 
all  *the  navigable  rivers  of  the  8tate.[86S 
This  is  held  by  the  supreme  court  of  that 
state  to  be  exclusive,  so  that  no  other  riv- 
ers are  narigable  under  the  laws  of  Cali- 
fornia. Cardwell  v.  Sacramento  County, 
79  Cal.  347,  849,  21  Pac  763.  Tlie  Klamath 
river  is  not  among  thoae  thus  enumerated, 
an^  it  must  therefore  be  treated  aa  not 
navigable  in  law.  And  it  will  be  observed 
that  it  was  thus  placed  in  the  category  of 
non-navigable  streams  prior  to  President 
Harrison's  order  of  October  16,  1891,  by 
which  the  Extension  of  the  Hoopa  Vall^ 
Reservation  was  established. 

In  the  important  case  of  Lux  v.  Haggin 
(1886)  69  Cal.  255,  335,  337,  16  Pac.  674, 
the  supreme  eourt  of  California,  after  point- 
ing out  that  upon  the  admission  of  that 
state  into  the  Union  '*upon  an  equal  foot- 
ing" with  the  original  thirteen  sUtes,  ahs 
became  seised  of  all  the  rights  of  aover- 
eignty,  jurisdiction,  and  eminent  domain 
which  thoee  states  possessed,  and  that  ai- 
der I  8  of  the  act  of  admission  (9  Stat 
at  L.  452,  chap.  50)  the  lands  of  the  Unit- 
ed States  not  reserved  or  purchaaed  for 
fortifications,  etc.,  are  held  aa  are  held  the 
lands  of  private  persons,  with  the  exception 
that  the  state  cannot  interfere  with  the 
primary  disposal  of  them  nor  tax  then, 
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and  thai  the  naTigable  waters  are  eommoD 
higfawayi,  free  to  the  inhabitants  of  the 
state  and  to  eitixens  of  the  United  States, 
— proeeeded  to  declare  that  whether  this 
aet  did  or  did  not  operate  as  an  immedi- 
ate transfer  of  the  property  in  non-navi- 
gable riTers  to  the  Federal  goremment,  the 
Hgislatore  of  the  state,  on  April  IS,  18ff0, 
passed  an  act  adopting  the  common  law  of 
England,  so  far  as  not  repugnant  to  or 
inconsistent  with  the  Constitntion  of  the 
United  States  or  the  Constitution  or  laws 
of  the  state  of  California,  as  the  rule  of 
decision  in  all  ooorts  of  the  state,  and  that 
in  Tiew  of  the  subsequent  judicial  history 
of  the  state  this  act  must  be  held  to  have 
operated,  at  least  from  the  admission  of 
the  state  into  the  Union,  as  a  transfer  to 
all  riparian  proprietors,  including  the  United 
9«4]SUtes,  of  the  property  of  the  state,  *if 
any  she  had,  in  the  non-navigable  streams 
and  the  soil  beneath  them.  The  authority 
of  this  decision  was  recognized  in  Packer  v. 
Bird,  197  U.  S.  669,  34  L.  ed.  820,  11  Sup. 
Ct  Rep.  210.  We  are  not  able  to  find  that 
the  doctrine  declared  in  it  has  since  been 
departed  from  by  the  courts  of  the  state. 

It  thus  appears,  from  the  course  of  leg- 
islation and  adjudication  by  the  appropri- 
ate authorities  of  California,  not  only  that 
the  Klamath  river  has  been  placed  in  the 
category  of  non-navigable  streams,  but  that 
the  title  of  the  United  States  to  the  bed 
of  it  where  it  runs  through  the  public  lands 
has  been  distinctly  recognized.  In  short, 
by  the  acts  of  legislation  mentioned,  as  con- 
strued by  the  highest  court  of  the  state, — 
(a)  the  act  of  1850,  adopting  the  common 
law,  and  thereby  transferring  to  all  ri- 
parian proprietors  (or  confirming  in  them) 
the  ownership  of  the  non-navigable  streams 
and  their  beds,  and  (b)  the  acts  of  Feb- 
ruary 24  and  of  March  11,  1891,  declaring 
in  effect  that  the  Klamath  river  is  a  non- 
navigable  stream, — California  has  vested  in 
the  United  States,  as  riparian  owner,  the 
title  to  the  bed  of  the  Klamath,  if  in  fact 
it  be  a  navigable  river.  If  in  fact  it  be 
Bon-navigable,  it  is  obvious  that  the  same 
result  flows  from  the  mere  adoption  of  the 
common  law. 

From  this  it  results  that  whether  the 
river  be  or  be  not  navigable  in  fact,  the 
river  bed  is  to  be  deemed  as  included  with- 
in the  Extension  of  the  Hoopa  Valley  Res- 
ervation. 

8.  But  the  order  establishing  the  Exten- 
sion as  a  reservation  (Exec.  Ord.  Ind. 
Reserv.  1912,  p.  39,  1  Kappler,  815)  con- 
tained the  proviso — ^"That  any  tract  or 
tracts  included  within  the  above  described 
boondaries,  to  which  valid  rights  have  at- 
taehed  under  the  laws  of  the  United  States, 
»7  I*  ed. 


are  hereby  excluded  frOin  the  reservation  as 
hereby  extended.** 

Upon  the  trial  a  certified  copy  of  a  no- 
tice of  the  location  of  a  "mining  claim" 
filed  October  20,  1888,  in  the  recorder's 
oiBce  of  Humboldt  county,  was  introduced  in 
'evidence^  wherein  notice  was  given  by[966 
eight  persons  named  therein — ^"that  the  un- 
dersigned, having  complied  with  the  re- 
quirements of  chapter  6  of  title  82  of  the 
Revised  Statutes  of  the  United  SUtes  (U. 
S.  Comp.  Stat.  1901,  p.  1422),  and  the 
local  customs,  laws,  and  regulations,  have 
located  20  acres  each  of  placer  mining 
ground  situated  in  the  county  of  Humboldt 
and  state  of  Ciilifomia,  and  described  as 
follows.**  Then  followed  a  description  show* 
ing  exterior  limits  conforming  to  legal  sub* 
divisions  of  the  public  lands;  and  from 
other  evidence  it  appeared  that  the  land 
thus  claimed  borderei  upon,  but  did  not 
include,  the  river  at  the  lomu  in  quo. 
There  is  no  other  evidence  respecting  this 
mining  claim  or  location  excepting  the  tes- 
timony of  a  witness  to  the  effect  that  there 
vras  "a  mine**  in  the  vicinity  of  the  Indian 
village  where  the  crime  occurred;  the  char- 
acter or  location  of  the  mine  not  being  oth- 
erwise described. 

It  is  doubtful  whether  there  is  any  evi- 
dence that  would  have  supported  a  finding 
that  the  crime  was  committed  elsewhere 
than  within  the  river  bed.  Waiving  this 
point,  however,  we  will  consider  the  effect 
of  the  mining  location,  upon  the  theory 
that  the  crime  may  have  occurred  within 
the  limits  of  the  claim. 

By  I  2329,  Rev.  Stat  (U.  S.  Oomp.  Stat. 
1901,  p.  1482),  placer  claims  are  "subjeet 
ta  entry  and  patent,  under  like  circum- 
stances and  conditions,  and  upon  similar 
proceedings,  as  are  provided  for  vein  or 
lode  claims.'*  By  §  2880,  "two  or  more 
persons,  or  associations  of  persons,  having 
contiguous  claims  .  .  .  may  make  joint  . 
entry  thereof;  but  no  location  of  a  placer 
claim,  made  after  the  ninth  day  of  July, 
eighteen  hundred  and  seventy,  shall  exceed 
one  hundred  and  sixty  acres  for  any  one 
person  or  association  of  persons,  which  lo- 
cation shall  oonform  te  the  United  States 
surveys.*'  By  |  2881,  placer  claims  upon 
surv^red  lands,  and  conforming  to  legal 
subdivisions,  require  no  further  survey  or 
plat»  and  no  such  location  shall  include 
more  than  20  acres  for  each  individual 
claimant.  By  §  2332,  where  such  persons 
*or  associations  have  held  and  worked[266 
their  claims  for  a  period  equal  te  the  time 
prescribed  by  the  statute  of  limitations  for 
mining  claims  by  the  local  law,  evidence  of 
such  possession  and  working  shall  establish 
a  right  to  a  patent,  in  the  absence  of  sj!* 
vena    tiialiik.     T^   ftovomiXaakSMa^   «stt^- 
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tionB,  and  proceedings  referred  to  in  § 
2329  are  those  set  forth  in  the  preceding 
sections,  beginning  with  |  2318  (U.  S. 
Gomp.  Stat.  1001,  p.  1423).  The  chief  re- 
quirements are, — ^the  discovery  of  a  valu- 
able mineral  deposit  within  the  limits  of 
the  claim  (§§  2318-2320);  the  claimants 
most  be  citizens  of  the  United  States,  or 
must  have  declared  their  intention  to  be- 
come such  (§§  2319,  2321);  "the  location 
must  be  distinctly  marked  on  the  ground, 
BO  that  its  boundaries  can  be  readily 
traced"  (§  2324);  and  a  certain  amount 
of  work  must  be  done  in  accordance  with 
local  regulations,  and  "on  each  claim  lo- 
cated after  the  tenth  day  of  May,  1872,  and 
until  a  patent  has  been  issued  therefor,  not 
less  than  one  hundred  dollars'  worth  of 
labor  shall  be  performed  or  improvements 
made  during  each  year"    (§  2324). 

The  prime  requisites  are,  the  discovery 
of  a  valuable  mineral  deposit,  an  actual 
taking  possession  thereof,  and  the  perform- 
ance of  the  requisite  amount  of  develop- 
ment work.  Erhardt  v.  Boaro,  113  U.  S. 
627,  635,  28  L.  ed.  1113,  1116,  6  Sup.  Ct. 
Rep.  660,  15  Mor.  Min.  Rep.  472;  Black 
V.  Elkhorn  Min.  Co.  163  U.  S.  445,  460, 
41  L.  ed.  221,  223,  16  Sup.  Ct  Rep.  1101, 
18  Mor.  Min.  Rep.  376;  Chrisman  v.  Mil- 
ler, 197  U.  S.  313,  321,  49  L.  ed.  770,  773, 
25  Sup.  Ct.  Rep.  468. 

The  history  of  the  legislation  of  Con- 
gress upon  the  subject,  and  the  effect  there- 
of, are  referred  to  in  numerous  decisions  of 
this  court,  among  them:  Belk  v.  Meagher, 
104  U.  S.  279,  284,  26  L.  ed.  735,  737,  1 
Mor.  Min.  Rep.  610;  St.  Louis  Smelting 
k  Ref.  Co.  V.  Kemp,  104  U.  S.  636,  649,  26 
L.  ed.  875,  879,  11  Mor.  Min.  Rep.  673; 
Gwillim  V.  Donnellan,  115  U.  S.  45,  60,  29 
h,  ed.  348,  349,  6  Sup.  Ct  Rep.  1110,  16 
Mor.  Min.  Rep.  482;  Del  Monte  Min.  & 
Mill.  Co.  V.  Last  Chance  Min.  &.  Mill.  Co. 
171  U.  S.  65,  75,  etc.  43  L.  ed.  72,  80,  18 
Sup.  Ct  Rep.  895,  19  Mor.  Min.  Rep. 
370.  See  also  Jennison  v.  Kirk,  98  U.  S. 
463,  457,  26  L.  ed.  240,  242,  4  Mor.  Min. 
Rep.  504;  Chambers  v.  Harrington,  111  U. 
S.  360,  353,  28  L.  ed.  452,  453,  4  Sup.  Ct 
Rep.  428;  Hammer  v.  Garfield  Min.  &  Mill. 
Co.  130  U.  S.  291,  299,  32  L.  ed.  964,  967, 
9  Sup.  Ct.  Rep.  548,  16  Mor.  Min.  Rep. 
125;  Dahl  t.  Raunheim,  132  U.  S.  260,  83 
L.  ed.  324,  10  Sup.  Ct  Rep.  74,  16  Mor. 
Min.  Rep.  214;  Clipper  Min.  Co.  v.  Eli 
Min.  &  Land  Co.  194  U.  S.  220,  227,  48  L. 
ed.  044,  050,  24  Sup.  Ct  Rep.  632. 
S67]  *0f  coarse,  under  this  IcgislatiTe 
scheme,  a  mining  claim  may  be  aband<med  by 
failure  to  do  the  required  development  work. 
Chambers  t.  Harrington,  111  U.  S.  860, 
S5S,  28  L.  ed.  452,  453,  4  Sup.  Ct  Rep. 
4Z5;  31mA  ¥.  EJikbom  Uin.  Cow  IM  U.  B. 
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445,  460,  41  L.  ed.  221,  223,  16  Sup.  Ct 
Rep.  1101,  18  Mor.  Min.  Rep.  375;  Erhardt 
V.  Boaro,  113  U.  S.  627,  635,  28  L.  ed.  1113, 
1116,  6  Sup.  Ct  Rep.  660,  16  Mor.  Min. 
Rep.  472. 

The  evidence  in  the  record  is  altogether 
too  meager  and  indefinite  to  furnish  sup- 
port for  a  finding  that  at  the  time  of  the 
executive  order  of  October  16,  1891,  or  at 
anytime,  valid  rights  had  attached  to  tha 
placer  claim  above  referred  to. 

Next,  it  appears  from  the  evidence  that 
prior  to  October,  1891,  the  board  of  super- 
visors of  Humboldt  county  created  a  school 
district  which  included  within  its  bounds 
the  place  where  the  homicide  occurred,  and 
that  after  October,  1891,  the  county  created, 
out  of  the  district  mentioned,  a  second 
school  district,  which  included  the  place  is 
question.  It  was  in  evidence  that  this 
school  district  was  nmintained  bv  the  coun- 
ty,  and  not  by  the  government,  down  to  the 
time  of  the  trial  herein.  From  this  it  is 
argued  that  the  state  and  county  had  as- 
sumed jurisdiction  over  the  land  on  each 
side  of  the  Klamath  river  for  school  pur- 
poses before  the  enlargement  of  the  Hoopa 
Valley  Reservation,  and  that  the  state  still 
exercises  the  right  to  maintain  a  school 
there. 

But  we  are  clear  that  the  creation  and 
maintenance  of  such  a  school  district  by 
the  state  could  not  in  anywise  impair  the 
title  of  the  United  States  to  the  lands  in- 
cluded in  such  district,  or  limit  the  an* 
thority  of  the  United  States  over  such 
lands  when  set  apart  for  an  Indian  reser- 
vation. The  act  of  admission  (act  of  Sep- 
tember 9,  1860;  9  Stat,  at  L.  462,  chap. 
50,  §  3)  provided:  "That  the  said  sUta 
of  California  is  admitted  into  the  Union 
upon  the  express  condition  that  the  people 
of  said  state,  through  their  legislature  or 
otherwise,  shall  never  interfere  with  the 
primary  disposal  of  the  public  lands  with- 
in its  limits,  and  shall  pass  no  law  and  do 
no  act  whereby  the  title  of  *the  United [S 6 S 
States  to,  and  right  to  dispose  of,  the  same, 
shall  be  impaired  or  questioned;"  etc  By 
act  of  March  3,  1853  (10  SUt  at  L.  246. 
chap.  145,  §  6),  Congress  granted  to  the 
state  for  the  purposes  of  public  schools  sec- 
tions 16  and  36  in  each  township.  And  by 
act  of  July  23,  1866  (14  Stat  at  L.  220, 
chap.  219,  I  6),  Congress  gave  to  the  stata 
"the  right  to  select  for  school  purposes  oth- 
er lands  in  lieu  of  such  sixteenth  and  thii^ 
ty-sixth  sections  as  were  settled  upon  prior 
to  survey,  reserved  for  public  uses,  oovarad 
by  grants  made  under  Spanish  or  Mexican 
authority,  or  by  other  private  elaima,"  ate 
It  affirmatively  appears,  however,  that  tha 
loctta  ffi  quo  was  not  within  either  the  16th 
or  the  Mih  tectiout  and  it  does  not  appear 
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that  it  WM  selected  by  the  state  as  "Ilea" 
lands.  Therefore  the  existence  of  the  state 
school  district  is  without  present  signifi- 
cance. For,  as  was  pointed  out  in  the  Wil- 
son Ckse,  140  U.  S.  at  p.  678,  36  L.  ed. 
6l4,  11  Sup.  Ct  Rep.  870,  the  words  "sole 
and  ezdusivt  jurisdiction,"  as  employed  in 
f  2146,  Rev.  Stat,  do  not  mean  that  the 
United  States  must  have  sole  and  exclusive 
Jurisdiction  over  the  Indian  country  in  or- 
der that  that  section  may  apply  to  it;  the 
words  are  used  in  order  to  describe  the 
laws  of  the  United  States,  which,  by  that 
section,  are  extended  to  the  Indian  country. 

4.  It  is  contended  for  plaintiff  in  error 
that  the  term  "Indian  country"  is  con- 
fined to  lands  to  which  the  Indians  retain 
their  original  right  of  possession,  and  is 
not  applicable  to  those  set  apart  as  an  In- 
dian reservation  out  of  the  public  domain, 
and  not  previously  occupied  by  the  Indians. 

Sees.  2146  and  2146  are  found  in  title 
28  of  the  Revised  Statutes,  wliich  title  re- 
lates to  Indians,  and  within  chap.  4,  the 
subtitle  of  which  is  "Government  of  Indian 
Country."  Section  after  section  in  that 
chapter  eontains  provisions  of  law  appli- 
cable only  to  Indian  country,  and  yet  the  act 
contains  no  definition  of  that  term.  In  the 
a69]Indian  intercourse  act  of  1834  (4*Stat. 
at  L.  729,  chap.  161),  the  1st  section  de- 
fined the  "Indian  country"  for  the  purposes 
of  that  act.  But  this  section  was  not  re- 
enacted  in  the  Revised  Statutes,  and  it  was 
therefore  repealed  by  §  6596,  Rev.  Stat. 
(U.  S.  Comp.  Stat.  1901,  p.  3760).  Ex 
parte  Crow  Dog  (Ex  parte  Kang-Gi-Shun- 
Ca)  109  U.  S.  666,  661,  27  L.  ed.  1030,  1032, 
3  Sup.  Ct.  Rep.  396;  United  States  v.  Le- 
Bris,  121  U.  S.  278,  280,  30  L.  ed.  946,  7 
Sup.  Ct.  Rep.  894;  Clairmont  v.  United 
States,  225  U.  S.  561,  667,  66  L.  ed.  1201, 
1203,  32  Sup.  Ct.  Rep.  787.  Under  these 
decisions  the  definition  as  contained  in  the 
act  of  1834  may  still  "be  referred  to  in 
connection  with  the  provisions  of  its  origi- 
nal context  which  remain  in  force,  and 
may  be  considered  in  connection  with  the 
changes  which  have  taken  place  in  our 
situation,  with  a  view  of  determining  from 
time  to  time  what  must  be  regarded  as 
Indian  country  where  it  is  spoken  of  in 
the  statutes."  [226  U.  S.  657.]  With  ref- 
erence te  country  that  was  formerly  sub- 
ject te  the  Indian  occupancy,  the  cases 
eited  furnish  a  criterion  for  determining 
what  is  "Indian  country."  But  "the 
changes  which  have  taken  place  in  our 
situation"  are  so  numerous  and  so  mate- 
rial, that  the  term  cannot  now  be  confined 
to  land  formerly  held  by  the  Indians,  and 
to  which  their  title  remains  unextinguished. 
And,  in  our  judgment,  nothing  can  more 
appropriately  be  deemed  "Indian  country  " 
§7  Za  ed. 


within  the  meaning  of  those  provisions  of 
the  Revised  Statutes  that  relate  to  the 
regulation  of  the  Indians  and  the  govern- 
ment of  the  Indian  country,  than  a  tract  of 
land  that,  being  a  part  of  the  public  do- 
main, is  lawfully  set  apart  as  an  Indian 
reservation. 

6.  Is  the  killing  of  an  Indian  by  a  per- 
son not  of  Indian  blood,  when  committed 
upon  an  Indian  reservation  within  the 
limits  of  a  State,  cognizable  in  the  Federal 
courts  T 

It  is  insisted  by  plaintiff  in  error  that 
§  9  of  the  act  of  March  3,  1885  (set  forth 
in  full  in  the  marginal  note,  above),  which 
declares  that  "all  such  Indians  committing 
any  of  the  above  crimes  [including  mur- 
der] against  the  person  or  property  of 
another  Indian  or  other  person  within  the 
boundaries  of  any  state  of  the  United 
States,  and  within  the  limits  of  any  Indian 
reservation,  shall  be  ^subject  to  the [2  70 
same  laws,  tried  in  the  same  courts  and 
in  the  same  manner,  and  subject  to  the 
same  penalties,  as  are  all  other  persons 
committing  any  of  the  above  crimes  with- 
in the  exclusive  jurisdiction  of  the  United 
States," — constitutes  the  only  legislation 
of  Congress  providing  for  punishing  the 
crime  of  murder  when  committed  upon  an 
Indian  within  the  limits  of  an  Indian  res- 
ervation. The  argument  is  that  this  act 
operated  to  repeal  §  2146,  Rev.  Stat.,  which 
extended  to  the  Indian  country  certain  gen- 
eral laws  of  the  United  States  as  to  the 
punishment  of  crimes.  This  argument  is 
plainly  untenable.  The  act  of  1885,  of  it- 
self, provides  for  the  punishment  of  crimes 
committed  by  Indians  only.  So  far  from 
impliedly  repealing  §  2145,  Rev.  Stat,  it 
manifestly  repeals  in  part  the  limitation 
that  was  imposed  by  §  2146  upon  the  ef- 
fect of  §  2145. 

It  was  pointed  out  by  this  court  in  Ez 
parte  Crow  Dog  (Ex  parte  Kang-Gi-Shun- 
Ca)  (1883)  109  U.  S.  556,  671,  27  L.  ed. 
1030,  1036,  3  Sup.  Ct  Rep.  396,  that  "the 
provisions  now  contained  in  f§  2145  and 
2146  of  the  Revised  Statutes  were  first  en- 
acted in  §  25  of  the  Indian  intercourse  act 
of  1834  (4  Stat  at  L.  733,  chap.  161). 
Prior  to  that,  by  the  act  of  1796  (1  SUt 
at  L.  469,  chap.  30),  and  the  act  of  1802 
(2  Stat,  at  L.  139,  chap.  13),  offenses  com- 
mitted by  Indians  against  white  persons, 
and  by  white  persons  against  Indians,  were 
specifically  enumerated  and  defined,  and 
those  by  Indians  against  each  other  were 
left  to  be  dealt  with  by  each  tribe  for  it- 
self, according  to  its  local  customs.  The 
policy  of  the  government  in  that  respect 
has  been  uniform.**  The  point  decided  was 
that  certain  general  expressions  in  IVa 
treaty  ^tki  \^«  ^xcyox.  \DA\a»^  TBJil^»  \». 
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1808  [15  Stat,  at  L.  635]  had  not  the  ef- 
fect of  impliedly  repealing  the  express  limi- 
tation contained  in  f  2148.  As  a  result, 
Crow  Dog  went  unpunished  by  the  Federal 
authority  for  the  murder  of  Spotted  Tail, 
another  Indian.  And  this  no  doubt  was 
one  of  the  eauses  that  led  to  the  enact- 
ment of  I  9  of  the  act  of  March  3,  1885 
(23.SUt.  at  L.  385,  chap.  341),  as  was 
pointed  out  in  United  States  v.  Kagama, 
118  U.  S.  376,  388,  30  L.  ed.  228,  231,  6  Sup. 
371]Ct  Rep.  1100,  *where  the  9th  section 
was  sustained  as  valid  and  constitutional 
in  both  its  branches;  namely,  that  which 
provides  for  the  punishment  of  the  crimes 
enumerated  when  committed  by  Indians 
within  the  territories,  and  that  which  pro- 
vides for  the  punishment  of  the  same  crimes 
when  committed  by  an  Indian  on  an  In- 
dian reservation  within  a  state  of  the 
Union;  and  see  Re  Wilson,  140  U.  S.  575, 
678,  36  L.  ed.  513,  514,  11  Sup.  Ct.  Rep. 
870. 

Section  2146,  Rev.  Stat.,  in  connection 
with  f  5330  (U.  S.  Cbmp.  Stat.  1001,  p. 
3627),  plainly  includes  within  its  terms 
the  offense  of  murder  committed  against 
the  person  of  an  Indian  within  an  Indian 
reservation  by  a  person  not  of  Indian  blood, 
but  it  is  contended  that  the  admission  of 
Oslifomia  into  the  Union  "on  an  equal 
feoting  with  the  original  states,"  without 
any  express  reservation  by  Congress  of 
governmental  jurisdiction  over  the  public 
lands  contained  within  her  borders,  con- 
ferred upon  the  state  undivided  authority 
to  punish  crimes  committed  upon  those 
lands,  even  when  set  apart  for  an  Indian 
reservation,  excepting  crimes  committed  by 
the  Indians.  Reference  is  made  to  the  cases 
of  United  States  v.  McBratney,  104  U.  S. 
621,  26  L.  ed.  860,  and  Draper  v.  United 
States,  164  U.  8.  240,  41  L.  ed.  410,  17 
Sup.  Ct.  Rep.  107,  where  it  was  held,  in 
effect,  that  the  organization  and  admission 
of  states  qualified  the  former  Federal  ju- 
risdiction over  Indian  country  included 
therein  by  withdrawing  from  the  United 
States  and  conferring  upon  the  states  the 
control  of  offenses  committed  by  white  peo- 
ple sgainst  whites,  in  the  absence  of  some 
law  or  treaty  to  the  contrary.  In  both 
eases,  however,  the  queetion  was  reserved 
as  to  the  effect  of  the  admission  of  the 
state  into  the  Union  upon  the  Federal  ju- 
risdiction over  crimes  committed  by  or 
against  the  Indians  themselves.  104  U.  S. 
624;  164  U.  a  247.  Upon  full  considera- 
tion, we  are  satisfied  that  offenses  commit- 
ted by  or  against  Indians  are  not  within 
the  principle  of  the  McBratney  and  Draper 
Oase§,  This  was  in  effect  held,  as  to  crimes 
Bommitted  bg  the  Indiuu,  in  the  Kagama 
srsjCkM^  11$  •a  &  $7§,  388,  to  L.  ad.  2SS, 


231,  6  Sup.  Ct.  Rep.  1109,  where  the  eanstito- 
tionality  of  the  second  branch  of  |  9  of 
the  act  of  March  3,  1885  (23  Stat,  at  U 
385,  chap.  341 ),  was  sustained  upon  the 
ground  that  the  Indian  tribes  are  the  wards 
of  the  nation.  This  same  reason  appliea 
perhaps  a  fortiari — ^with  respect  to  erimes 
committed  by  white  men  a^^dnst  the  per- 
sons or  property  of  the  Indian  tribes  while 
occupying  reservations  set  apart  for  the 
very  purpose  of  segregating  thens  from 
the  whites  and  others  not  of  Indian  blood. 

The  result  is  that,  in  our  opinion,  the 
offense  with  which  the  plaintiff  in  error 
was  charged  was  punishable  in  the  Federal 
courts  under  §f  2145  and  5339,  Rev.  Stat. 

6.  The    only    remaining   question    arisen 
out  of  the  exclusion  by  the  trial  judge  of 
testimony  offered  by  the  plaintiff  in  error 
for  the  purpoee  of  showing  that  one  Joe 
Dick,  an  Indian,  since  deceased,  had  oon- 
fessed  that  it  was  he  who  had  shot  Ohicka- 
saw.    Since  the  circumstances  of  the  eriuM, 
as  detailed  in  the  evidence  for  the  govern- 
ment, etrongly  tended  to  exclude  the  theory 
that  more  than  one  person  participated  in 
the  shooting,  the  Dick  confession,   if  ad- 
missible,   would    have  directly   tended    to 
exculpate  the  plaintiff  in  error.     By  way 
of  foundation  for  the  offer,  plaintiff  in  er- 
ror showed  at  the  trial  that  Dick  was  dead, 
thereby  accounting  for  his  not  being  called 
as  a  witness,  and  showed  in  addition  cer- 
tain  circumstances  that,  it  was  claimed* 
pointed  to  him  as  the  guilty  man,  ois.,  that 
he  lived  in  the  vicinity  and  therefore  pre- 
sumably  knew  the   habits  of  Chickasaw; 
that  the  human  tracks  upon  a  sand  bar 
at  the  scene  of  the  crime  led  in  the  direo- 
tion  of  an  acorn  camp  where  Dick  was 
stopping  at  the  time,  rather  than  in  the 
direction  of  the  home  of  the  plaintiff  in 
error;  and  that  beside  the  track  there  was 
at  one  point  an  impression  as  of  a  person 
sitting    down,  indicating,    as    claimed,    a 
stop  caused  by  shortness  of  breath,  whieh 
would  be  natural  to  Dick,  who  was  shown 
to  have  been  a  sufferer  from  consumption. 

^Hearsay  evidence,  with  a  few  well-[37S 
recognized  exceptions,  is  excluded  by  courts 
that  adhere  to  the  principles  of  the  common 
law.  The  chief  grounds  of  its  exclusion  are^ 
that  the  reported  declaration  (if  in  faet 
made)  is  made  without  the  sanction  of  an 
oath,  with  no  responsibility  on  the  part  of  the 
declarant  for  error  or  falsification,  without 
opportunity  for  the  court,  jury,  or  parties 
to  observe  the  demeanor  and  temperament 
of  the  witness,  and  to  search  his  motives 
and  test  his  accuracy  and  veracity  by  eroes- 
examination,  these  being  moet  important 
safeguards  of  the  truth  where  a  witness 
testifies  in  person,  ai^d  as  of  his  own  knowl- 
edge** i»&,  itfMr«n«tnr«  he  whp  swnars  in 
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court  to  the  extrajudicial  declaration  does 
io  (especially  where  the  allied  declarant 
is  dead)  free  from  the  embarrassment  of 
present  contradiction,  and  with  little  or  no 
danger  of  saceessful  prosecution  for  per- 
jury. It  is  commonly  recognized  that  this 
double  relaxation  of  the  ordinary  safeguards 
mutt  Tory  greatly  multiply  the  probabili- 
ties of  error,  and  that  hearsay  evidence  is 
an  unsafe  reliance  in  a  court  of  justice. 

One  of  the  exceptions  to  the  rule  exclud- 
ing it  is  that  which  permits  the  reception, 
under  certain  circumstances  and  for  limited 
purposes,  of  declarations  of  third  parties, 
made  contrary  to  their  own  interest;  but 
it  is  almost  universally  held  that  this  must 
be  an  interest  of  a  pecuniary  character; 
and  the  fact  that  the  declaration  alleged 
to  have  been  thus  extrajudicially  made 
would  probably  subject  the  declarant  to  a 
criminal  liability  is  held  not  to  be  suffi- 
cient to  constitute  it  an  exception  to  the 
rule  against  hearsay  evidence.  80  it  was 
held  in  two  notable  cases  in  the  House  of 
Lords,— Berkeley  Peerage  Case  (1811)  4 
Campb.  401;  Sussex  Peerage  Case  (1844) 
11  Clark  k  F  85,  103,  109,  8  Jur.  708, 
recognised  as  of  controlling  authority  in 
the  courts  of  England. 

In  this  country  there  is  a  great  and  prac- 
tically unanimous  weight  of  authority  in 
JI74]the  state  courts  against  admitting  *evi- 
dence  of  confessions  of  third  parties,  made 
out  of  court,  and  tending  to  exonerate  the  ac- 
cused. Some  of  the  eases  are  cited  in  the 
margin.t  A  few  of  them  (West  v.  State, 
76  Ala.  08;  Davis  v.  Com.  05  Ky.  10,  44 


Am.  St.  Rep.  201,  23  S.  W.  685;  and  Peo- 
ple V.  Hall,  04  C^  505,  500,  30  Pac.  7), 
are  precisely  in  point  with  the  present 
caae,  in  that  the  alleged  Meelarant  was[S75 
shown  to  be  deceased  at  the  time  of  the 
trial.  In  West  v.  State  the  defendant  of- 
fered to  prove  by  a  witness  that  he  heard 
one  Jones  say  on  his  deathbed  that  he  had 
killed  Wilson,  the  deceased.  The  supreme 
court  sustained  the  ruling  of  the  trial  judge, 
excluding  the  evidence.  In  Davis  v.  Com. 
the  offer  excluded  was  to  prove  by  a  wit- 
ness that  one  Pearl  confessed  to  him  on 
his  deathbed  that  he  had  killed  the  person 
for  whose  murder  Davis  was  on  trial.  The 
court  of  appeals  of  Kentucky  affirmed  the 
conviction.  In  People  v.  Hall  it  appeared 
that  defendant  and  one  Kingsberry  were 
arrested  together  for  an  alleged  burglary, 
attempted  to  escape,  were  fired  upon  and 
wounded  by  one  of  the  captors;  thai  a 
physician  was  sent  for  to  treat  them,  and 
that  Kingsberry  died  from  the  effects  of 
his  wound  before  any  complaint  was  filed 
against  either  of  the  parties.  "In  hia  own 
behalf  the  defendant  offered  to  prove  thai 
after  a  careful  examination  the  physician 
was  satisfied  that  Kingsberry's  wounds  were 
necessarily  fatal,  and  that  he  so  informed 
him  at  the  time;  that  Kingsberry  admitted 
to  the  physician  that  he  fully  realized  'that 
he  was  mortally  wounded  and  was  on  the 
point  of  death,  and  had  given  up  all  hope 
of  ever  getting  well;  that  he  was  conscious 
of  death,  and  that  thus  having  a  sense  of 
impending  death,  and  without  hope  of  re- 
ward, he  made  a  full,  free,  and  complete 


t Alabama:  Smith  v.  State,  0  Ala.  000, 
005;  Snow  v.  State,  54  Ala.  138;  Snow  v. 
State,  58  Ala.  372,  375;  Alston  v.  State, 
83  AU.  178,  180;  West  v.  State,  76  Ala. 
08;  Owensby  v.  State,  82  Ala.  63,  64,  2 
So.  764. 

California:  People  v.  Hall,  04  Cal.  505, 
500,  30  Pac.  7. 

Georgia:  Lyon  v.  State,  22  Ga.  300,  401; 
Daniel  v.  State,  65  Ga.  100,  200;  Kelly  v. 
SUte,  82  Ga.  441,  444,  0  S.  E.  171;  Delk 
V.  State,  00  Ga.  667,  671,  26  S.  £.  752; 
Lowry  v.  State,  100  Ga.  574,  28  S.  £.  410; 
Robison  v.  SUte,  114  Ga.  445,  447,  40  S. 
E.  253. 

Indiana:  Bonsall  v.  State,  35  Ind.  460, 
403;  Jones  v.  SUte,  64  Ind.  473,  485;  Hauk 
V.  SUte,  148  Ind.  238,  262,  46  N.  £.  127, 
47  N.  E.  465;  Siple  v.  SUte,  154  Ind.  647, 
650,  57  N.  £.  544. 

Kansas:  SUU  v.  Smith,  35  Kan.  618, 
621,  11  Pac.  008. 

Kentucky:  Davis  v.  Com.  05  Ky.  10,  44 
Am.  St.  Rep.  201,  23  S.  W.  585. 

Louisiana:  SUte  v.  West,  46  La.  Ann. 
028,  031,  13  So.  173. 

Maryland:  Munshower  v.  StaU,  55  Md. 
11,  10,  30  Am.  Rep.  414. 

ICassachusetta :  Com.  v.  Chabboek,  1 
ST  L.  ecT.  I 


Mass.  144;  Com.  v.  Feleh,  132  Mass.  22; 
Com.  V.  Chance,  174  Mass.  245,  251,  75  Am. 
St.  Rep.  306,  54  N.  E.  551. 

Missouri:  SUte  v.  Evans,  55  Mo.  460} 
SUU  V.  Duncan,  116  Mo.  288,  311,  22  S 
W.  600;  SUU  V.  Hack,  118  Mo.  02,  08 
23  S.  W.  1080. 

New  York:  Greenfield  v.  Peo]^e,  85  N 
Y.  75,  87,  30  Am.  Rep.  636;  People  v. 
Sehooley,  140  N.  Y.  00,  105,  43  N.  E.  536. 

North  Carolina:  SUU  v.  May,  15  N.  C. 
(4  Dev.  L.)  328,  332;  SUU  v.  Duncan, 
28  N.  C.  (6  Ired.  L.)  236,  230;  SUU  v. 
White,  68  N.  C.  158;  SUte  v.  Haynes,  71 
N.  C.  70,  84;  SUU  v.  Bishop,  73  N.  C.  44, 
46,  1  Am.  Crim.  Rep.  504;  SUU  v.  Bever- 
ly, 88  N.  C.  632. 

Oregon:  SUU  v.  Fleteher,  24  Or.  205| 
300,  33  Pac.  576. 

Tennessee:  Wright  v.  SUU,  0  Yerg.  342, 
344;  Rhea  v.  SUte,  10  Yerg.  258,  260; 
Peck  V.  SUU,  86  Tenn.  250,  267,  6  & 
W.  380. 

Texas:  Wood  v.  SUte,  —  Tex.  Crim.  — 
Rep.  — ,  26  S.  W.  625. 

Vermont:  SUU  v.  Marsh,  70  Vt.  288,  40 
Atl.  836;  SUU  T.  Totten,  72  Vt.  78,  76, 
47  AtL  106. 
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confession  to  said  physician  in  relation  to  of  fresh  exceptions  to  aa  old  and  well-€a- 

this  alleged  crime,  stating  that  he  himself  tablished  rule,  the  value  of  which  is  felt 

bad  planned  the  entire  scheme,  and  that  and  acknowledged  by  all.     If  the  circum- 

said  Hall  had  nothing  to  do  with  it  and  stance  that  the  eyewitnesses  of  any  fact  be 

was  not  connected  with  the  guilt,  and  was  dead  should  justify  the  introduction  of  tea* 

in  all  respects  innocent  of  any  criminal  act  timony  to  establish  that  fact  from  hearsay, 

or  intent  in  the  matter.'"     This  evidence  no  man  could   feel   safe  in   any   property, 

was   excluded,   and   the   supreme  court   of  a  claim  to  which  might  be  supported  by 

California    sustained    the    ruling,    saying:  proof     so     easily     obtained.     .    .     .    This 

"The    rule    is    settled    beyond    controversy  court  is  not  inclined  to  extend  the  excep- 

that  in  a  prosecution  for  crime,  the  dec-  tions  further  than  they  have  already  been 

laration  of  another  person  that  he  commit-  carried." 

ted  the  crime  is  not  admissible.    Proof  of  This  decision  was  adhered  to  in  Davis 

such  declaration  is  mere  hearsay  evidence,  v.  Wood    (1816)    1   Wheat.  6,  8,  4  L.  ed. 

276]and  is  always  excluded,  whether  •the  22,  23;  Scott  v.  Ratliffe   (1831)   6  Pet.  81, 

person  making  it  be  dead  or  not"   (citing  86,  8  L.  ed.  54,  65;  Ellicott  v.  Pearl  (1836) 

cases  that  are  among  those  included  in  the  lo  Pet.  412,  436,  437,  9  L.  ed.  475,  485,  486; 

not«)-  Wilson  v.  Simpson  (1850)  9  How.  109,  121, 

We  do  not  consider  it  necessary  to  fur-  13  l.  gd.  66,  71;  Hopt  v.  Utah   (1884)   110 

ther   review  the  authorities,   for  we  deem  u.  S.  574,  581,  28  L.  ed.  262,  265,  4  Sup. 

it  settled  by  repeated  decisions  of  this  court,  ct.  Rep.  202,  4  Am.  Crim.  Rep.  417.     And 

commencing  at  an  early  period,  that  dec-  gee  United  States  v.  Mulholland,  50  Fed. 

larations  of  this   character  are  to  be  ex-  423    429. 

eluded  as  hearsay.  The  evidence  of  the  Dick  confession  was 

Queen  v.  Hepburn  (1813)   7  Cranch,  290,  properly  excluded. 

295,  3  L.  ed.  348,  349,  was  a  suit  in  which  No  error   appearing   in   the   record,   the 

the  petitioners  claimed  freedom,  and   cer-  judgment  is  affirmed, 
tain  depositions  were  rejected  by  the  trial 

court  as  hearsay.  This  court,  speaking  Mr.  Justice  Van  Devanter  concurs  in 
through  Chief  Justice  Marshall,  said:  ^]je  result. 
"These  several  opinions  of  the  court  [mean- 
ing the  trial  court]  depend  on  one  general  Mr.  Justice  Holmes,  dissenting: 
principle,  the  decision  of  which  determines  The  confession  of  Joe  Dick,  since  de- 
them  all.  It  is  this:  that  hearsay  evidence  ceased,  that  he  committed  the  murder  for 
is  incompetent  to  establish  any  specific  ^hjch  the  plaintiff  in  error  was  tried, 
fact,  which  fact  is  in  its  nature  susceptible  coupled  with  circumstances  pointing  to  its 
of  being  proved  by  witnesses  who  speak  truth,  would  have  a  very  strong  tendency 
from  their  own  knowledge.  .  .  .  It  was  to  make  anyone  outside  of  a  court  of  jus- 
very  justly  observed  by  a  great  judget  that  tice  believe  that  Donnelly  did  not  commit 
'all  questions  upon  the  rules  of  evidence  the  crime.  I  say  this,  of  course,  on  the 
are  of  vast  importance  to  all  orders  and  de-  supposition  that  it  should  be  proved  that 
grees  of  men;  our  lives,  our  liberty,  and  the  confession  really  was  made,  and  that 
our  property  are  all  concerned  in  the  sup-  there  was  no  ground  for  connecting  Don- 
port  of  these  rules,  which  have  been  ma-  ^elly  with  Dick.  The  rules  of  evidence  in 
tured  by  the  wisdom  of  ages,  and  are  now  the  main  are  based  on  experience,  logic, 
revered  from  their  antiquity  and  the  good  and  common  sense,  less  hampered  by  his- 
sense  in  which  they  are  founded.*  One  of  tory  than  some  parU  of  the  substantive 
these  rules  is  that  'hearsay'  evidence  is  in  •law.  There  is  no  decision  by  this  court [17  8 
iU  own  nature  inadmissible.  That  this  against  the  admissibility  of  such  a  con- 
species  of  testimony  supposes  some  better  feggjon ;  the  English  cases  since  the  separa- 
testimony  which  might  be  adduced  in  the  tion  of  the  two  countries  do  not  bind  us; 
particular  case  is  not  the  sole  ground  of  the  exception  to  the  hearsay  rule  in  the 
lU  exclusion.  Its  intrinsic  weakness,  its  case  of  declarations  >against  interest  is 
incompetency  to  satisfy  the  mmd  of  the  ^^n  known;  no  other  statement  is  so 
existence  of  the  fact,  and  the  frauds  which  ^^ch  against  interest  as  a  confeMion  of 
might  be  practised  under  its  cover,  com-  murder;  it  is  far  more  calculated  to  con- 
bine  to  support  the  rule  that  hearsay  evi-  ^-^^^^  than  dying  declarations,  which  would 
dence  is  toUlly  inadmissible.  ...  The  5^  i^t  in  to  hang  a  man  ( Mattox  v.  United 
danger  of  admitting  hearsay  evidence  is  suffi.  states,  146  U.  S.  140,  36  L.  ed.  917,  13 
eient  to  admonish  courU  of  justice  against  g^p,  ct  Rep.  60);  and  when  we  surround 
«77]lightly  yielding  to  the  introduction  the  accused  with  so  many  saf^^ards,  some 

fTbe  inference  it  to  the  opinion  of  Lord  ^^  ^^'f^   "««™   ^^  ™  excessive;    I  think 

Kenyon,  Ch.  J.,  in  Rex  t.  Eriiwell  (1790)  '^  ^^glit  to  give  him  the  benefit  of  a  faet 

S  T.  R,   721.  UMkt,   \i    fiof td,   tommonly    would    baTe 
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ineh  weight.     Hie  history  of  the  law  and  ship,  although  the  remanding  order  atatei 

the    arguments    against    the    English    doc-  that  the  court  is  without  jurisdiction  **hj 

trine  are  so  well  and  fully  stated  by  Mr.  reason  of  lack  of  evidence  in  the  transcript 

Wigmore  that  there  is  no  need  to  set  them  ^^^  i*®'*J!\  **^t  said  defendant  had  been 

i^'*?.-';  V:.T'  '•°^''-     '  """^"'^  "='•  ."rthrstl.ur."ho«W  ^re^X^. 

it  14' o,  1477.  serted  in  order  to  enable  the  partners  to 

apply  to  the  state  court  to  be  substituted 

Mr.    Justice    I/nrton    and    Mr.    Justice  as  defendants  in  the  place  of  the  firm,  and 

Hashes  concur  in  this  dissent.  then  raise  the  question  whether  the  action 

in  its  changed  form  is  removable. 

(For  other  cases,  see  Removal  of  Causes,  XI., 

in   Digest  8up.   Ct  Vm.] 

McLaughlin  brothers,  a  Copartner-  Error  to  state  court  —  decision  of  Fed- 

•hip  (John  R.  McLaughlin  and  James  B.  «'»?  question  -  removal  of  cause. 

McLaughlin,  Sole  Members  of  the  Copart-  *•  ^  judgment  of  a  state  court  denying 

nership),  Plffs.  in  Err.,  *  »®cond  petition  to  remove  a  suit  against 

^  a  partnership  to  a  Federal  circuit  court  for 

L.  A.  HALLOWELL  et  aL  ^'l^H  "ll  citizenship,  after   re/using  to 

^  «•  o,^  substitute  the  partners  in  place  of  the  firm 

(See  S.  C.  Reporter's  ed.  278-294.)  f^  *^*  "^^*  defendants,  or  to  join  them  with 

^K^^  «   xy.       |/    v%^«  o  «v.     .         -.  ,  ^jj^  gj^  ^  codefendants,  is  not  reviewable 

v««M»  #^  m*^t^  ^^^m4^      »,,Ao*i^,..  .«wf4>«r  »o  *^«  Fcdefal  Supreme  Court,  where  the 

Error  to  state  court -qnwtlonsreTlew-  p^^^^^j    ^.^^^.^    ^^^^^   ^^^    previously    re- 

able  -  order    remanding    cause    to  ^^^^^^  ^^e  cause  to  the  state  court  in  the 

state  court.            ^  ,      ,     .      .^         ^  first  removal  proceedings,  apparently,  upon 

L  An  order  of  a  Federal  circuit  court,  the  ground  that,  because,  under  the  local 

remanding  a  cause  to  a  state  court,  is  not  practice,  the  firm  had  been  sued  as  an  en- 

reviewable   in   the  Federal  Supreme  Court  ^j^y   without   joining  the   individual  part- 

by  writ  of  error  bringing  up  the  final  judg-  ners  as  parties,  there  was  no  diversity  of 

ment  of  the  highest  state  court.  citizenship,  since,  under  the  circumstances, 

(For  other  cases,  see  Appeal  and  Error,  2096-  xu_  «o^«^L.rt„„Jo  Ko;..»  o«4  „«  ..  ♦»,*  i^.-:- 

aOOT.  m  Digest  Sup.  Ct,  1908.]  *^«  •*?«  grounds  being  set  up  as  the  basis 

Error  to  state  court  -  decision  of  Fed-  f^*^*  '^^^^*  '"^V^'*  J.^T  Bubstitution   and 

-T    1           *t                         ■     #  tli«  second  removal  petition  as  were  alleged 

o  'Sk'^T^T  r  ''''TJ''    ""  ?''T^'''  in  the  first  removal  proceedings,  if  any  %d- 

2.  The  denial  by  a  state  court  of  a  sec-  ^^al  right  was  denied,  it  was  denied  by  the 
end  petition  to  remove  a  cause  to  a  Federal  Federal  court,  and  not  by  the  state  iurt. 
court  does  not  denv  any  Federal  right  with-  jpor  other  cases,  see  Appeal  and  Error,  im- 
m  the  meaning  of  U.  S.  Rev.  Stat.  §  709,  1416,  in  Digest  Sup.  Ct  1901] 

U.  S.  Comp.  Stat.  1901,  p.  676,  governing  rig-^    1491 

the   appellate    jurisdiction   of   the    Federal  '* 

Supreme  Court  over  state  courte,  where  the  Argued  January  27,  1913.     Decided  April 

state  court  did  no  more  than  bow  to  the  7,  1913. 

decision  and  order  of  the  Federal  court  in 

the  first  removal  proceedings  remanding  the  v  n  ERROR  to  the  Supreme  Court  of  the 

fS!;%*.h.V'^J,iL^.^"vnn..i  .«H  «,.n,   iii,_  A   State   of   lowa   to    review   a   judgment 

[For  other  cases,  see  Appeal  and  Error,  141^  *..,«        ji        .^           *•*%      *%r .   .  . 

1416,  in  Digest  Sup.  Ct  1908.]  which  affirmed  a  judgment  of  the  District 

ResnoTal  of  causes  —  remanding  —  con*  Court  of  Pocahontas  County,  in  that  stete, 

struction  of  order.  in  favor  of  plaintiffs  in  an  action  brought 

3.  The  remanding  by  a  Federal  circuit  against  a  partnership  in  the  firm  name, 
court  of  a  suit  against  a  partnership  to  the  which  was  sought  to  be  removed  to  a  Fed- 
state  court  whence  it  had  been  removed,  upon  gral  court.  Dismisiied  for  want  of  jurii- 
a  petition  asserting  diversity  of  citizenship,  Miction 

practice,    the    firm    had    been    sued    as    an  ^«^»»  279,  111  N.  W.  428;   second  appeal, 

entity  without  joining  individual   partners  —  Iowa,  — ,  121  N.  W.  1039. 

as  parties,  there  was  no  diversity  of  citizen-  The  facts  are  stated  in  the  opinion. 

Note. — On  the  general  subject  of  write  of 
error  from  the  United  States  Supreme  Court 
to  stete  courts — see  notes  to  Martin  v. 
Hunter,  4  h.  ed.  U.  S.  97;  Hamblin  v.  West- 
em  Land  Co.  37  U  ed.  U.  S.  267;  Re  Bu- 
chanan, 39  L.  ed.  U.  S.  884;  and  Kipley  v. 
Illinois,  42  L.  ed.  U.  S.  998. 

On  what  adjudications  of  state  courts 
can  l>"  brought  up  for  review  in  the  Supreme 
Court  of  the  United  States  by  writ  of  error 
to  those  courts — see  note  to  Apex  Transp. 
Co.  v.  Garbade,  62  L.R.A.  613. 

On  how  and  when  questions  must  be  raised 
•7  li.  ed. 


and  decided  in  a  state  court  in  order  to 
make  a  case  for  a  writ  of  error  from  the 
Supreme  Court  of  the  United  States — see 
note  te  Mutual  L.  Ins.  Co.  v.  McGrew,  63 
1j.£v.A.  33. 

On  what  questions  the  Federal  Supreme 
Court  will  consider  in  reviewing  the  judg- 
mente  of  stete  courte — see  note  to  Missouri 
ex  rel.  Hill  v.  Dockery,  63  L.R.A.  571. 

On  error  te  state  court  where  removal  to 
Federal  court  was  sought — see  note  to  Wil- 
liams V.  First  Nat.  Bank,  54  L.  ed.  U«  ^. 
625. 
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Mr.  Edgar  A.  Morlinf  argued  the  cause, 
and,  with  Messrs.  Charles  A.  Clark  and 
William  H.  Morling,  filed  a  brief  for  plain- 
tiiTs  in  error: 

The  judgment  from  which  this  writ  of 
error  is  taken  is  the  only  final  judgment  in 
the  supreme  court  of  the  state  from  which 
the  plaintiffs  in  error  could  prosecute  a  writ 
of  error,  and  the  intermediate  proceedings 
are  not  a  bar  to  the  present  writ. 

ChesapeiJce  A  0.  R.  Co.  v.  McCabe,  218 
U.  8.  207,  214,  53  L.  ed.  765,  768, 20  Sup.  Ct 
Rep.  430;  Texas  A  P.  R.  Co.  v.  Eastin,  214 
U.  8.  153,  53  L.  ed«  046,  29  Sup.  Ct  Rep. 
864;  Powers  v.  Chesapeake  A  O.  R.  Co.  160 
U.  8.  02,  42  L.  ed.  673,  18  Sup.  Ct  Rep.  264. 

The  plaintiffs  in  error  excepted  to  the  de- 
nial of  the  petition  for  removal,  and  in  their 
answer  insisted  on  absence  of  jurisdiction  of 
the  state  court,  and  all  the  time  protested 
against  remaining  in  the  state  court.  They 
had  the  right  to  do  this,  and  to  rely  upon 
their  right  to  this  writ  of  error  in  case  they 
were  finally  defeated  in  the  state  court. 

Cheasapeake  A  O.  R.  Co.  v.  McCabe,  213 
U.  a  207,  53  L.  ed.  765,  20  Sup.  Ct.  Rep. 
430;  Texas  A  P.  R.  Co.  v.  Eastin,  214  U.  8. 
153,  53  L.  ed.  046,  20  Sup.  Ct.  Rep.  664. 

Mr.  I>eni8  M.  Kelleher  argued  the  cause, 
and,  with  Messrs.  William  S.  Kenyon  and 
Maurice  O'Connor,  filed  a  brief  for  defend- 
ants in  error: 

The  order  of  the  United  States  circuit 
court,  remanding  the  cause  to  the  state 
eourt,  is  conclusive  that  the  cause  was  not 
removable,  and  such  order  of  the  United 
States  circuit  court  is  binding  upon  the 
parties  and  the  state  court  as  an  adjudica- 
tion. 

Missouri  P.  R.  Co.  v.  Fitzgerald,  160  U.  8. 
656,  40  L.  ed.  536,  16  Sup.  Ct.  Rep.  380; 
Powers  V.  Chesapeake  A  O.  R.  Ca  160  U.  S. 
02,  42  L.  ed.  673,  18  Sup.  Ct.  Rep.  264. 

The  state  court  is  given  no  right  to  re- 
view or  control  the  exercise  of  the  jurisdic- 
tion of  the  Federal  court,  and  the  decision 
of  the  Federal  court  upon  a  petition  for  re- 
moval cannot  be  ignored  in  the  state  court. 
The  state  court  is  bound  to  give  the  effect  of 
a  judgment  to  the  order  of  the  United  States 
circuit  court  upon  the  motion  to  remand. 
It  is  not  necessary  to  determine  whether  the 
case  is  removable  or  not;  the  Federal  court 
is  given  jurisdiction  to  determine  that  ques- 
tion, and  its  judgment  is  conclusive. 

Chesapeake  A  O.  R.  Co.  v.  McCabe,  213 
U.  8.  207,  53  L.  ed.  765,  20  Sup.  Ct  Rep. 
430;  18  Enc.  PI.  A  Pr.  385. 

There  was  no  right  to  file  a  second  peti- 
tion for  removal;  the  Federal  court  having 
passed  upon   the   first  petition,   the   state 
eoart  wmm  ahsolntely  bound  by  its  decision. 
St  PkuJ  dt  an.  Co,  v.  McLean,  108  U.  8. 


212,  27  L.  ed.  703,  2  Sup.  Ct  R^  408; 
Smith  V.  Travelers'  Ins.  Co.  73  Fed.  513. 

The  fact  that  the  first  petition  may  havo 
been  defective  does  not  alter  this  rolo. 

Johnston  v.  Donovan,  30  Fed.  806;  Over- 
man Wheel  Co.  v.  Pope  Mfg.  Co.  46  Fed.  680; 
Nichols  V.  Stevens,  123  Mo.  06,  46  Am.  8t 
Rep.  514,  25  S.  W.  578,  27  S.  W.  613;  Texas 
V.  Day  Land  A  Cattle  Co.  40  Fed.  605. 

Even  if  the  court  had  ordered*  over  the 
objections  of  the  plaintiffs  in  the  case,  the 
substitution  of  defendants,  as  prayed  for  by 
the  plaintiffs  in  error,  this  would  not  have 
given  a  right  to  a  second  removal  of  the 
case. 

Whitcomb  v.  Smithson,  175  U.  8.  635,  44 
L.  ed.  803,  20  Sup.  Ct  Rep.  248. 

The  sole  question  which  was  passed  upon 
or  presented  to  the  state  court,  as  shown  by 
the  record  and  the  decision,  was  the  right 
to  substitution  of  parties.  This  involved  no 
Federal  question,  and  there  is  nothing  prop- 
erly presented  for  review  in  this  court 

Waters-Pierce  Oil  Co.  v.  Texas,  212  U.  S. 
112,  53  L.  ed.  431,  20  Sup.  Ct  Rep.  227; 
First  Nat  Bank  v.  Estherville,  215  U.  8. 341, 
54  L.  ed.  223,  30  Sup.  Ct  Rep.  152;  Cincin- 
nati, N.  O.  A  T.  P.  R.  Co.  V.  Slade,  216  U.  & 
78,  54  L.  ed.  300,  30  Sup.  Ct  Rep.  280. 

Mr.  Justice  Pitney  delivered  the  opinion 
of  the  court: 

This  writ  of  error  is  sued  out  under 
I  700,  Rev.  SUt,  U.  8.  Comp.  Stat  1001, 
p.  676,  and  brings  up  a  jndgment  of  tho 
supreme  court  of  Iowa*  aflirming  a  judg- 
ment of  the  district  court  of  one  of  the 
counties  of  that  state  in  an  action  brought 
by  the  defendants  in  error  against  "^o- 
Laughlin  Brothers,  a  Copartnership,** 
named  among  the  plaintiffs  in  error.  The 
individual  plaintiffs  in  error,  John  R.  Mc- 
Laughlin and  James  B.  McLaughlin,  who 
allege  themselves  to  be  "sole  *members[880 
of  the  copartnership,"  were  not  named  as  de- 
fendants at  the  inception  of  the  action. 
Their  relation  to  it  will  appear  from  what 
follows. 

It  is  claimed  by  the  plaintiffs  in  error 
that  they  wen  entitled  to  remove  the  cause 
to  the  appropriate  Federal  circuit  court 
on  the  ground  of  diversity  of  citizenship 
(there  being  no  question  that  the  matter 
in  dispute,  exclusive  of  interest  and  costs, 
exceeded  $2,000),  and  that  the  decision  of 
the  state  court  deprived  them  of  tho  right 
of  removal.  The  cause  was  ones  removed 
to  the  Federal  court  and  by  that  court  re* 
manded.  A  subeequent  petition  for  re- 
moval was  refused  by  the  county  distriet 
court  It  is  the  decision  of  the  supreme 
court  in  affirming  the  judgment  of  tho 
district  court  notwithstanding  such  ro- 
futal,  that  is  now  assigned  for  error.    Tho 
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dromiiftaiioit  of  tlM  ease  are  peculiar  and 
nqiiin  a  aoiiiewhai  partieolar  recital. 

The  aetion  was  commenced  by  petition 
iled  bj  defendants  in  error  in  the  district 
oonrt,  naming  as  defendant  "McLaughlin 
BrotbarSy  a  copartnership,**  and  claiming 
fSyOOO  damages  for  breaohes  of  warranty 
la  the  talc  of  certain  horses.  The  petition 
alleged  {inter  aUa)  that  defendant  was  a 
nonresident  of  the  state  of  Iowa,  and  that 
it  was  a  partnership,  with  headquarters 
at  Oolumbus,  Ohio,  and  with  a  branch  at 
Emmetsburg,  Iowa.  The  transactions  out 
of  which  the  alleged  causes  of  action  arose 
were  stated  to  have  occurred  in  Iowa,  and 
the  all^ped  contracts  to  have  been  made 
in  that  state.  At  the  same  time  the  plain- 
tiffs filed  in  the  district  court  an  attach- 
ment bond,  and  caused  a  writ  of  attach- 
ment to  be  issued  to  the  sheriff  of  the 
county,  who,  according  to  the  record, 
'thereunder  gamisheed  the  United  States 
Express  Company,  by  serving  on  such  garni- 
shee notice  of  garnishment,  and  made  re- 
tarn  of  such  service." 

Thereafter  the  defendants  filed  a  peti- 
tion and  bond  for  removal  of  the  cause  into 
181  ]the  United  SUtes  circuit  court  *for  the 
northern  district  of  Iowa,  upon  the  ground 
of  diversity  of  citizenship.  Hie  opening 
words  of  the  petition  were:  "Come  now 
the  above-named  defendants,  and  respect- 
fully show  to  the  court  that  they  are  a 
copartnership  composed  of  John  R.  Mc- 
Laughlin and  James  B.  McLaughlin,  sole 
partners  in  and  members  of  said  copart- 
nership, doing  business  at  the  city  of  Col- 
umbus, in  the  state  of  Ohio.  That  at  the 
time  of  the  commencement  of  this  action, 
and  ever  since,  and  now,  the  said  copart- 
nership, McLaughlin  Brothers,  and  the  said 
James  B.  McLaughlin  and  John  R.  Mc- 
Laughlin, and  each  of  them,  were  and  are 
residents,  citizens,  and  inhabitants  of  the 
state  of  Ohio;  .  .  .  that  the  plaintiffs 
hereinabove  named,  and  each  of  them,  at 
the  time  of  the  commencement  of  this  ac- 
tion, were  and  still  are  residents,  citizens, 
and  inhabitants  of  the  state  of  Iowa,  and 
not  of  the  state  of  Ohio."  The  remaining 
averments  were  in  the  usual  form.  The 
cause  was  removed  accordingly. 

After  some  time  the  Federal  court  made 
an  order  remanding  it,  the  substance  of 
which  is  as  follows,  viz.:  "The  court,  be- 
ing advised  in  the  premises,  finds  that  this 
court  has  not  jurisdiction  of  said  cause, 
and  sustains  said  motion  (for  a  remand). 
It  is  ordered  and  adjudged  that  said  cause 
be  and  the  same  is  hereby  remanded  to  the 
district  court  of  Iowa  in  and  for  Pocahon- 
tas county,  from  whence  the  same  came, 
this  court  not  having  jurisdiction  by  rea- 
ton  of  lack  of  evidence  in  the  transcript 


filed  herein,  that  said  defendant  had  been 
served  with  notice  of  said  prooesdings.** 

The  record  shows  that  after  a  duly  au- 
thenticated copy  of  this  order  had  been 
filed  in  the  district  court,  "John  R.  Mie- 
Laughlin  and  Jamea  B.  McLaughlin  ap- 
peared in  said  cause,'' — but  without  pre- 
vious leave  of  the  court, — and  filed  a  writ- 
ten motion  setting  up— "That  they  art 
the  sole  members  and  partners  in  the  abovt> 
mentioned  firm  of  McLaughlin  Brothers  snd 
the  tdt  parties  defendant  *in  interest[lSl 
herein,  and  that  they  are  the  parties  and  the 
sole  parties  that  are  sued  under  the  firm 
name  of  McLaughlin  Brothers;"  and  then, 
after  averring  diversity  of  citizenship,  and 
that  the  matter  in  dispute  exceeded  $2,000, 
the  motion  proceeded  as  follows:  "That 
these  parties  are  entitled  to  have  this  ac- 
tion tried  in  the  circuit  court  of  the  United 
States  in  and  for  the  northern  district  of 
Iowa;  that  the  only  effect  of  maintaining 
this  action  against  these  defendants  in  their 
partnership  name  is  to  prevent  a  removal 
of  the  action  to  the  said  United  States  cir- 
cuit court;  wherefore  the  said  John  R. 
McLaughlin  and  James  B.  McLaughlin 
move  the  court,  (1),  for  an  order  heroin 
substituting  these  defendants  in  their  in- 
dividual names  as  sole  parties  defendant 
herein,  and  permitting  them  to  appear  htrt- 
in  and  answer  and  defend  in  their  said  in- 
dividual names;  (2)  if  the  foregoing  is 
overruled,  then  that  an  order  be  made  join- 
ing the  said  John  R.  McLaughlin  and 
James  B.  McLaughlin  as  parties  defendant 
herein,  in  their  individual  names,  and  per- 
mitting them  to  appear,  answer,  and  defend 
in  their  individual  names." 

Upon  the  same  date,  "The  said  defend- 
ants, McLaughlin  Brothers,  appeared  in 
said  cause  and  filed  therein  their  applica- 
tion for  substitution  of  parties,"  etc.,  adopt- 
ing the  statements  and  allegations  con- 
tained in  the  motion  of  the  individuals  aa 
above  quoted,  and  thereupon  moving  the 
court  that  the  said  individuals  be  either 
substituted  in  place  of  the  defendants,  Mc- 
Laughlin Brothers,  as  sole  defendants,  or 
else  joined  as  codefendants  with  the  firm. 

And  at  the  same  time  the  partnership 
and  the  individuals  filed  a  petition,  in  the 
name  of  the  individuals,  for  the  removal  of 
the  cause  to  the  United  States  circuit  court» 
upon  the  same  ground  of  diversity  of  cit- 
izenship that  was  set  up  in  the  first  peti- 
tion for  removal.  A  proper  bond  was  also 
filed. 

To  this  second  petition  for  removal  and  to 
the  accompanying  'motions  for  substi-[lSS 
tution,  etc.,  the  plaintiffs  in  the  action  filed 
written  objections,  based  in  part  upon  the 
ground  that  the  individual  partnera  ^«i% 
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to  make  a  motion  for  substitution,  or  to 
be  Joined  as  parties;  that  the  plaintiffs 
were  entitled  to  bring  their  action  against 
the  copartnership  without  joining  as  de- 
fendants the  members  of  the  firm,  and 
they  having  exercised  this  option,  the  mem- 
bers of  the  firm  were  not,  as  against  the 
plaintiffs'  objection,  entitled  to  be  either 
substituted  or  joined  as  parties;  and  that 
the  individual  partners  were  not  entitled 
to  have  the  action  tried  in  the  circuit  court 
of  the  United  States.  The  district  court 
sustained  these  objections,  and  denied  the 
several  motions  and  the  petition  for  re- 
movaL 

Thenceforward  the  action  appears  to  have 
proceeded  in  the  district  court  as  against 
the  partnership  alone.  "A  Plea  to  Juris- 
diction and  Answer"  was  filed,  which  re- 
peated the  averments  upon  which  the  peti- 
tions for  removal  had  been  based,  set  up  the 
filing  of  those  petitions  and  bonds  and  the 
several  applications  for  substitution  or 
joinder  of  the  individuals  as  parties  de- 
fendant, and  averred  that,  by  reason  of 
the  premises,  the  state  court  had  no  juris- 
diction to  proceed  further.  Answer  was 
at  the  same  time  made  to  the  merits,  and 
the  action  was  thus  brought  to  an  issue. 

There  appears  to  have  been  a  trial,  re- 
sulting in  a  directed  verdict  for  the  defend- 
ants and  a  judgment  thereon,  from  which 
the  plaintiffs  appealed  to  the  supreme  court 
of  Iowa,  where  there  was  a  reversal  and 
award  of  a  new  trial.  The  transcript  of 
the  record  as  presented  here  is  silent  on 
the  subject,  but  we  are  referred  to  the  re- 
port of  the  case  on  the  first  appeal  (186 
Iowa,  279,  111  N.  W.  428). 

Upon  the  second  trial  the  defendants 
offered  evidence  to  support  the  averments 
of  the  plea  to  the  jurisdiction,  which  was 
overruled  as  irrelevant.  A  motion  to  direct 
a  verdict  in  favor  of  defendants  on  the 
SS4]ground  that,  because  *of  the  proceedings 
for  removal,  the  district  court  had  no  juris- 
diction,  was  likewise  overruled.  There  was 
a  verdict  and  consequent  judgment  for  the 
plaintiffs  for  $3,765.02,  which,  upon  appeal, 
was  affirmed  by  the  supreme  court  of  Iowa 
(121  N.  W.  1030),  and  the  present  writ 
of  error  was  sued  out. 

Except  for  the  opinion  delivered  by  the 
supreme  court  upon  the  second  appeal  there 
is  nothing  in  the  record  to  show  what  ques- 
tions were  raised  in  that  court.  After 
referring  to  the  first  appeal,  as  reported  in 
138  Iowa,  279,  which  admittedly  raised  no 
question  of  Federal  right,  the  opinion  pro- 
ceeds as  follows:  "But  one  new  question 
is  here  presented,  and  that  arises  on  the 
foJlowing  facts:  This  action  was  com- 
menced  id  December,  1003,  It  was  trans- 
ferred  to  the  United  Statef  eireoit  court 
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upon  the  defendants'  application,  where  it 
was  remanded  to  the  state  court»  becau— 
of  want  of  jurisdiction  of  the  Federal  court 
In  January,  1905,  the  defendants  filed  an 
application  in  the  district  court  for  the 
substitution  of  John  R.  and  James  B.  Me- 
Laughlin  as  defendants.  This  was  denied* 
and  since  such  denial  both  trials  have 
taken  place  and  more  than  three  years 
elapsed,  and  the  defendants  now  appeal 
from  the  order  denying  substitution.  There 
was  no  right  of  substitution.  The  statute 
(Code,  I  3468)  expressly  provides  that  a 
partnership  may  sue  or  be  sued  as  a  dis- 
tinct legal  entity.  [Citing  cases.]  Under 
this  statute  the  plaintiffs  had  the  absolute 
right  to  sue  the  partnership  alone,  or  to 
join  in  such  suit  the  individual  members 
of  the  partnership.  They  chose  the  former 
course,  and  they  cannot  be  deprived  of  such 
right  upon  the  application  of  the  partner- 
ship, or  of  the  individual  members  thereof. 
[Citing  cases.]  The  plaintiffs  clearly  had 
the  right  to  sue  McLaughlin  Brothers,  the 
partnership,  alone.  This  they  could  not  do 
in  the  Federal  court,  and  the  ease  was 
therefore  not  removable.  Ex  parte  Wianer, 
203  U.  S.  449,  51  L.  ed.  264,  27  Sup.  Ct. 
Rep.  150." 

*It  is  contended  here  that  the  state[S85 
court  deprived  the  plaintiffs  in  error  of  a 
Federal  right  by  giving  such  effect  to  the 
local  Code  as  to  cut  off  the  right  of  removaL 

The  statute  under  which  plaintiffs 
brought  their  action  is  as  follows: 

"Actions  may  be  brought  by  or  against 
a  partnership  as  such,  or  against  all  or 
either  of  the  individual  members  thereof, 
or  against  it  and  all  or  any  of  the  mem- 
bers thereof;  and  a  judgment  against  the 
firm  as  such  may  be  enforced  against  the 
partnership  property,  or  that  of  such  mem- 
bers as  have  appeared  or  been  served  with 
notice.  A  new  action  may  be  brought 
against  the  members  not  made  parties,  on 
the  original  cause  of  action."  Code  1897, 
§  3468. 

The  gist  of  the  argument  for  the  plain- 
tiffs in  error  is  that  this  section,  whatever 
its  effect  upon  the  practice  of  the  state 
courts,  cannot  interfere  with  a  right  of  re- 
moval to  the  Federal  courts  given  by  the 
act  of  Congress;  that  the  real  parties  in 
interest  as  defendants  in  the  state  court 
were  the  individual  partners,  and  since  they 
were  citizens  of  Ohio,  while  the  plaintiffs 
in  the  state  court  were  citizens  of  Iowa, 
the  defendants  had  the  right  of  removal 
although  sued  in  the  partnership  name; 
that  the  order  of  the  Federal  circuit  court 
remanding  the  cause  after  the  first  removal 
was  limited  in  its  effect,  because  based  up> 
on  lack  of  evidence  in  the  transcript  that 
plainUtta  Va  atiOT  \liA  VMau  served  with  muh 
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tiee  of  the  proetedingi;  and  that  the  de- 
feDdants,  on  thereafter  appearing  and  fil- 
ing motions  for  substitution,  etc.,  were  en- 
titled to  renew  the  application  for  removal, 
and,  since  they  did  this,  the  state  court 
ought  to  have  admitted  the  individual  part- 
ners as  defendants  in  order  to  enable  them 
to  assert  the  right  of  removal  that  is  al- 
leged to  result  from  their  interest  in  the 
suit  and  the  diversity  of  citizenship  be- 
tween them  as  individuals  and  the  plain- 
tiffs; and  that  in  denying  the  applications 
of  the  plaintiffs  in  error,  made  in  this 
S8 6] behalf  after  the  remanding  *order  was 
filed,  the  state  court  deprived  them  of  a 
Federal  right. 

We  are  confronted,  at  the  outset,  with 
the  question  of  the  jurisdiction  of  this 
court  to  review  the  action  of  the  state 
court  in  the  premises. 

That  the  order  of  the  United  States  cir- 
cuit court  remanding  the  cause  to  the  state 
court  is  not  reviewable  here  is  settled  by 
Missouri  P.  R.  Co.  v.  Fitzgerald,  160  U. 
8.  556,  40  L.  ed.  536,  16  Sup.  Ct  Rep.  389. 
In  that  case  this  court  declared  (at  p. 
682) :  "If  the  circuit  court  remands  a 
cause,  and  the  state  court  thereupon  pro- 
ceeds to  final  judgment,  the  action  of  the 
circuit  court  is  not  reviewable  on  writ 
of  error  to  such  judgment.  A  state  court 
cannot  be  held  to  have  decided  against  a 
Federal  right  when  it  is  the  circuit  court, 
and  not  the  state  court,  which  has  denied 
its  possession.  The  supreme  court  of  Ne- 
braslca  rightly  recognized  the  courts  of  the 
United  States  to  be  the  exclusive  judges  of 
their  own  jurisdiction,  and  declined  to  re- 
view the  order  of  the  circuit  court.  As, 
under  the  statute,  a  remanding  order  of  the 
circuit  court  is  not  reviewable  by  this  court 
on  appeal  or  writ  of  error  from  or  to  that 
eourt,  so  it  would  seem  to  follow  that  it  can- 
not be  reviewed  on  a  writ  of  error  to  a  state 
court,  the  prohibition  being  that  'no  appeal 
or  writ  of  error  from  the  decision  of  the  cir- 
cuit court,  remanding  such  cause,  shall  be 
allowed.'  And  it  is  entirely  clear  that  a 
writ  of  error  cannot  be  maintained  under 
§  709  in  respect  of  such  an  order,  where 
the  state  court  has  rendered  no  decision 
against  a  Federal  right,  but  simply  ac- 
cepted the  conclusion  of  the  circuit  court.'' 

It  is  fundamental  that  plaintiffs  in  error, 
being  debarred  from  bringing  the  remanding 
order  under  the  review  of  this  court,  can- 
not accomplish  the  same  object  by  indirec- 
tion. And  if  the  state  court,  in  denying 
the  second  petition  for  removal,  did  no 
more  than  bow  to  the  decision  and  order 
of  the  Federal  court  when  it  remanded  the 
987]  ^record,  it  did  not  deny  any  Federal 
right  of  the  plaintiffs  in  error  within  the 
meaning  of  §  709,  Rev.  Stat.,  U.  8.  Comp. 
57  L.  ed. 


Stat.  1901,  p.  576.  That  it  was  proper  to  doiy 
the  second  petition  if  it  presented  no  differ- 
ent question  from  that  presented  by  the 
first  is  plain.  St  Paul  &  C.  R.  Co.  t.  Mc- 
Lean, 108  U.  6.  212,  217,  27  L.  ed.  708, 
704,  2  Sup.  Ct.  Rep.  498;  Chesapeake  k 
O.  R.  Co.  V.  McCabe,  213  U.  S.  207,  217, 
53  L.  ed.  765,  769,  29  Sup.  Ct  Rep.  480. 

This  brings  us  to  the  question  whether, 
between  the  filing  of  the  first  petition  for 
removal  and  the  second,  there  had  been 
any  change  in  the  situation,  presenting  the 
right  of  removal  upon  a  better  ground 
than  that  which  was  overruled  by  the 
United  States  circuit  court  when  it  re- 
manded the  cause.  As  already  mentioned, 
the  insistence  is  that  the  remanding  order 
was  based  upon  the  fact  that  the  defend- 
ants had  not  been  served  with  notice  of 
the  proceedings;  and  it  is  insisted  that 
this  difficulty  was  obviated  by  the  subse- 
quent appearances  and  motions.  In  order 
to  pass  upon  this  contention  we  should  first 
examine  the  state  practice. 

Under  the  Iowa  Code  1897,  f  8514,  ac- 
tion in  a  court  of  record  is  commenced  bj 
serving  the  defendant  with  a  notice,  in- 
forming him  of  the  name  of  the  plaintiff, 
that  a  petition  is,  or  by  a  date  named  there- 
in will  be,  filed  in  the  office  of  the  clerk  of 
the  court  wherein  action  is  brought,  nam- 
ing it,  and  stating  in  general  terms  the 
cause  of  action,  and  that  unless  the  de- 
fendant appears  and  defends  before  a  stated 
time  his  default  will  be  entered  and  judg- 
ment or  decree  rendered  against  him.  The 
sections  following  provide  the  method  of 
making  personal  and  substituted  service, 
and,  in  case  of  absent  defendants,  service 
by  publication  in  certain  cases.  By  |  3541 
it  is  prescribed  that  the  mode  of  appear- 
ance may  be  by  delivering  to  the  plaintiff 
or  the  clerk  of  the  court  a  written  memo- 
randum of  appearance,  signed  by  the  defend- 
ant or  his  attorney;  or  by  entering  an  ap- 
pearance in  the  appearance  docket  or  judge's 
calendar,  or  by  announcing  to  the  court  an 
^appearance,  which  shall  be  entered  of  [888 
record;  or  "by  an  appearance,  even  though 
specially  made,  by  himself  or  his  attor- 
ney, for  any  purpose  connected  with  the 
cause,  or  for  any  purpose  connected  with 
the  service  or  insufficiency  of  the  notice; 
and  an  appearance,  special  or  other,  to 
object  to  the  substance  or  service  of  the 
notice,  shall  render  any  further  notlotf. 
unnecessary,  but  may  entitle  the  defendant 
to  a  continuance,"  etc. 

By  §§  3876  to  3878  it  is  provided  that  the 
plaintiff  in  a  civil  action  may  cause  the 
property  of  the  defendant,  not  exempt  from 
execution,  to  be  attached  at  the  commence- 
ment or  during  the  progress  of  the  proceed- 
inet,  but  Vi  UiVs  \)«  ^ota  wsXAi^Kf^veX  V^  ^(^e^ 
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eomme&oemeni  of  the  aetion,  a  tepftrate  po* 
tition  mutt  be  filed*  and  "in  all  eaaee  tiie 
proceedings  relative  to  the  attachment  are 
to  be  deemed  independent  of  the  ordinary 
proceedings,  and  only  auxiliary  thereto.** 
The  grounds  upon  which  an  attachment  may 
be  procured  are,  that  the  defendant  is  a  for- 
eign corporation,  or  acting  as  such,  or  is  a 
nonresident  of  the  state,  or  is  about  to 
remore  his  proper^  out  of  the  state,  or  has 
disposed  or  is  about  to  dispose  of  his  prop- 
erty with  intent  to  defraud  his  creditors, 
etc.,  etc.  By  |  3897,  property  of  defendant 
in  the  possession  of  another,  or  debts  due 
to  defendant,  may  be  attached  by  garnish- 
ment. By  I  3924,  if  judgment  is  rendered 
for  the  plaintiff  in  any  case  in  which  an 
attachment  has  been  issued,  the  court  is 
to  apply  in  satisfaction  thereof  any  money 
seised  by  or  paid  to  the  sheriff  under  the 
attachment,  and  the  proceeds  of  sales  of 
other  attached  property.  Subsequent  sec- 
tions provide  for  the  mode  of  giving  notice 
to  a  garnishee,  and  for  obtaining  a  judg- 
ment against  bim.  By  |  3947  such  judg- 
ment shall  not  be  entered  until  the  princi- 
pal defendant  shall  have  had  ten  days'  no- 
tice of  the  garnishment  proceedings.  Sec 
3948  permits  the  defendant  in  the  main  ac- 
tion to  set  up  by  a  suitable  pleading  filed 
in  the  garnishment  proceedings,  facts 
1S9]  ^showing  that  the  debt  or  the  property 
with  which  it  is  sought  to  charge  the  gar- 
nishee is  exempt  from  execution,  or,  for  any 
other  reason,  Is  not  liable  for  plaintifTs 
claim. 

The  state  courts  have  hdd  that  the  effect 
of  I  3541  is  to  subject  a  defendant  who 
comes  into  court  for  any  purpose  connected 
with  the  cause  (even  under  a  "special"  ap- 
pearance) to  the  general  jurisdiction  of 
the  court.  Des  Moines  State  Bank  v.  Van, 
12  Iowa,  528;  Robertson  v.  Bldora  R.  & 
Coal  Co.  27  Iowa,  245,  248;  McFarland  v. 
Lowry,  40  Iowa,  467;  Johnson  v.  Tostevin, 
60  Iowa,  46,  14  N.  W.  95;  Lesure  Lumber 
C6.  V.  Mutual  F.  Ins.  Co.  101  Iowa,  514, 
619,  70  N.  W.  761;  Locke  v.  Chicago  Chron- 
icle Oo.  107  Iowa,  890,  395,  78  N.  W.  49; 
Rummelhart  v.  Boone,  147  Iowa,  890,  126 
N.  W.  888,  389.  As  to  whether  this  is  "due 
process  of  law"  in  the  state  courts  within 
the  meaning  of  the  14th  Amendment,  see 
York  V.  Texas,  137  U.  S.  15,  84  L.  ed.  604, 
11  Sup.  Ct  Rep.  9;  Kauffman  v.  Woot- 
ters,  188  U.  B.  285,  34  L.  ed.  962,  11  Sup. 
Ct  Rep.  298.  As  to  the  applicability  of 
the  rule  of  practice  to  the  Federal  courts 
under  the  conformity  act  (Rev.  Stat,  f 
914,  U.  8.  Comp.  Stat  1901,  p.  684),  see 
Southern  P.  Co.  v.  Denton,  146  U.  6.  202, 
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a  194,  208,  87  L.  ed.  699,  708,  18  Sup.  Ci 
Rep.  859. 

With  respect  to  |  8468,  permitting  no- 
tions to  be  brought  against  a  partnership 
as  such,  or  against  all  or  either  of  the  in- 
dividual members  thereof,  or  against  ths 
partnership  and  all  or  any  of  the  members 
thereof,  and  declaring  that  a  judgment 
against  the  firm  as  such  may  be  enforced 
against  the  partnership  property,  or  that 
of  such  members  as  have  appeared  or  been 
served  with  notice,  the  courts  of  Iowa 
have  construed  this  as  dealing  with  the 
partnership  as  an  entity  distinct  from  the 
individual  members,  and  as  conferring  upon 
the  plaintiffs  the  option  of  suing  the  part- 
nership alone  instead  of  joining  in  the 
suit  the  individual  members  of  the  firm. 
In  so  holding  in  the  present  case,  the  su- 
preme court  of  Iowa  did  but  follow  previous 
decisions  of  the  same  court.  Brumwell  v. 
Stebbins,  83  Iowa,  425,  428,  49  N.  W.  1020; 
Ruthven  v.  Beckwith,  84  Iowa,  716,  717,  45 
N.  W.  1073,  51  N.  W.  158;  Baxter  v.  Rol- 
lins, 110  Iowa,  810,  81  N.  W.  586. 

rrhe  United  States  circuit  court,  in [2 90 
remanding  the  cause,  followed  its  previous 
decision  in  Ralya  Market  Co.  v.  Armour  k 
Co.  102  Fed.  530.  This  likewise  was  an 
action  brought  under  |  3468  of  the  Code 
of  Iowa  against  a  copartnership,  without 
service  upon  the  individual  partners.  It 
was  remanded  on  the  ground  that  in  that 
form  the  cause  was  not  removable,  for  the 
reason  that  it  was  not  an  action  of  which 
the  Federal  court  eould  have  taken  juris- 
diction originally  if  brought  in  the  first 
instance  in  that  court;  and  this  because 
citixenship  within  the  meaning  of  the  Fed- 
eral Constitution  could  not  be  predicated 
of  a  partnership,  and  so  there  could  be  no 
diversity  of  citizenship.  Two  decisions  of 
this  court  were  relied  upon  as  authority 
for  this  view:  Chapman  v.  Barney,  129 
U.  S.  677,  682,  82  L.  ed.  800,  801,  9  Sup. 
Ct  Rep.  426;  Great  Southern  Fire  Proof 
Hotel  Co.  V.  Jones,  177  U.  &  449,  454,  44 
L.  ed.  842,  844,  20  Sup.  Ct  Rep.  690. 
(And  see  Thomas  v.  Ohio  State  Univer- 
sity, 195  U.  S.  207,  211,  49  L.  ed.  160,  164, 
25  Sup.  Ct  Rep.  24.)  At  the  same  time 
the  court  said  (102  Fed.  at  p.  534) :  ''If 
the  partners  had  applied  to  the  state  court 
to  be  substituted  as  defendants  in  place  of 
the  firm,  so  that  the  suit  would  then  have 
been  only  against  the  individuals,  partners 
doing  business  under  the  firm  name,  the 
case  might  possibly  then  have  been  re- 
movable, as  it  would  have  been  then  pend- 
ing against  the  individuals  only,  and  the 
citixenship  of  the  defendants  could  then 
have  been  shown  to  be  different  from  thai 
oi  the  pVaintiff."     And  see  H.  L.  BrueU  4 
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Oft.  T.  F.  C.  Auatin  Drainage  Excavator 
Co.  174  Fed.  668,  672. 

It  if  dear,  therefore,  that  t*  j  Federal 
eoort,  in  remanding  tT'^  present  ease^  did 
•D  upon  the  ground  thai  the  ladiyidual 
BMmbers  of  the  firm  bad  not  been  Joined 
aa  parties,  and  that»  under  the  Iowa  prac- 
iiee  of  suing  the  partnenliip  as  a  separate 
entity,  there  was,  within  tiie  meaning  of 
the  remoral  act,  no  diTcrsitj  of  dtisenship. 
And  it  is  equally  plain  that  the  clause — 
**This  court  not  having  jurisdiction  by  rea- 
son of  lack  of  evidence  in  the  transcript  filed 
herein  that  said  defendant  had  been  served 
S91]  *with  notice  of  said  proceedings" — 
was  inserted  in  order  to  enable  the  partners 
to  apply  to  the  state  court  to  be  substi- 
tuted as  defendants  in  the  place  of  the  firm, 
and  then  raise  the  question  whether  the 
action  in  its  changed  form  was  removable, 
as  the  opinion  just  cited  intimated  that  it 
might  be.  Of  this  opportunity  the  defend- 
anta  availed  themselves,  as  already  shown. 

The  construction  we  have  placed  upon 
the  qualifying  dause  quoted  from  the  re- 
manding order  is  evidently  correct,  from 
what  has  already  been  said.  Such  was  the 
construction  placed  upon  it  by  the  subse- 
quent conduct  of  the  defendants  in  the 
state  court.  And  the  same  construction 
is,  in  effect,  conceded  in  their  briefs  in  this 
court,  which  state  that  "the  order  remand- 
ing t^e  cause  upon  the  first  removal  was 
upon  the  specific  ground  of  lack  of  evidence 
in  the  transcript  that  plaintiffs  in  error 
had  been  served  with  notice  of  the  pro- 
ceedings." And  again, — ^"The  case  having 
been  remanded  solely  because  of  absence 
of  notice,  the  defendants,  on  appearing 
and  filing  motions  for  a  substitution,  were 
entitled  to  renew  their  applications  for  re- 
moval." And  still  again, — ^"The  plaintiffs 
in  error  sought  by  motion  for  substitution, 
in  accordance  with  the  suggestion  in  Ralya 
Market  Co.  v.  Armour  ft  Co.  102  Fed.  530, 
to  eliminate  this  question," — referring  to 
the  question  of  "the  supposed  inability  of 
the  Federal  court  to  entertain  an  action 
against  a  partnership,  which  has  been  the 
constant  claim  of  the  defendants  in  error 
in  the  lower  courts,  and  which  plaintiffs 
in  error  sought  to  obviate." 

The  clause  quoted  from  the  remanding 
order  hardly  admits,  we  think,  of  the  con- 
struction that  the  reason  for  denying  the 
jurisdiction  was  that  the  copartnership  de- 
fendant (as  distinguished  from  the  individ- 
ual partners)  bad  not  been  served  with 
notice  of  the  suit  or  of  the  attachment  pro- 
ceedings; for  such  nonservice,  if  it  rendered 
the  proceedings  defective,  was  not  waived 
jl9S]by  the  presentation  *of  a  petition  for 
removal,  but,  on  the  contrary,  was  one  of 
the  very  matters  that  might  be  adjudicated 
§7  U  9d. 


upon  by  the  circuit  court  (Gk)ldey  v.  Morn- 
ing News,  156  U.  8.  518,  523,  30  Ia  ed. 
517,  510,  16  Sup.  Ct.  Rep.  650;  Wabash 
Western  R.  Co.  v.  Brow,  164  U.  S.  271,  270, 
41  L.  ed.  431,  434,  17  Sup.  Ct.  Bep.  126; 
Clark  V.  Wells,  203  U.  S.  164,  171,  61  L. 
ed.  138,  141,  27  Sup.  Ct.  Rep.  43;  Mechani- 
cal Appliance  Co.  v.  Castleman,  215  U.  8. 
437,  441,  54  L.  ed.  272,  276,  80  Sup.  Ct. 
Rep.  125;  Davis  v.  Cleveland,  C.  C.  &  St 
L.  R.  Co.  217  U.  8.  157,  174,  64  L.  ed. 
708,  718,  27  L.ILA.(N.S.)  828,  80  Sup.  Ct 
Rep.  463,  18  Ann.  Cas.  007.)  And  it  is 
unreasonable  to  construe  the  remanding  or- 
der as  meaning  that  service  of  notice  upon 
the  copartnership  defendant  was  necessary 
to  initiate  the  proceeding  so  as  to  make  it 
a  "suit"  within  the  meaning  of  |  3614  of 
the  state  Code,  as  distinguished  from  an 
"independent"  or  "auxiliary"  proceeding  by 
attachment,  within  the  meaning  of  |  3877 
(see  Re  Iowa  k  M.  Oonstr.  Co.  2  McCrary, 
178,  6  Fed.  700,  801;  Long  v.  Long,  78  Fed. 
360,  372;  First  Nat  Bank  v.  Tumbull  4 
Co.  16  Wall.  100,  106,  21  L.  ed.  206,  207), 
because  it  would  seem  dear  that  notice  to 
the  copartnership,  as  such,  sufficient,  at 
least,  to  constitute  the  proceeding  a  suit  or 
controversy  within  the  meaning  of  the  state 
practice,  and  so  as  to  bring  it  within  the 
reach  of  the  removal  act,  was  evidenced  by 
the  filing  of  the  first  petition  for  removal, 
which,  as  above  stated,  was  made  in  the 
name  of  the  copartnership,  and  set  forth  an 
appearance  by  the  copartnership  for  the 
purpose  of  asserting  the  right  of  removal  | 
and,  as  we  have  seen,  such  an  appearance^ 
under  |  3541  of  the  Code,  rendered  fur- 
ther notice  unnecessary,  so  far  as  the  re- 
quirements of  the  state  practioe  were  eoB« 
cemed. 

Having,  as  already  pointed  out,  no  juris- 
diction to  review  the  remanding  order,  we 
intend  no  expression  of  opinion  upon  the 
correctness  of  the  grounds  upon  which  it 
was  based,  and  have  dealt  thus  at  length 
with  the  construction  of  its  language  only 
because  we  are  concerned  with  the  effect 
that  was  given  and  ought  properly  to  have 
been  given  to  it  by  the  state  court. 

Whatever  construction  may  be  placed  upon 
it,  we  *cannot  see  that  the  plaintiffs  in[Sf  S 
error  by  the  subsequent  proceedings  gave 
themselves  any  better  right  to  removal  than 
that  which  was  asserted  by  the  first  peti- 
tion, was  then  acceded  to  by  the  state  court, 
and  was  overruled  by  the  circuit  court  in 
remanding  the  cause. 

Reliance  is  placed  upon  Powers  v.  Chesa- 
peake A  0.  R.  C6.  160  U.  S.  02,  100,  42 
L.  ed.  673,  676,  18  Sup.  Ct.  Rep.  264,  and 
Fritzlen  v.  Boatmen's  Bank,  212  U.  S.  864, 
872,  63  L.  ed.  651,  557,  20  Sup.  Ct  Ba5^ 
866.    But  \^<MS  «MMS  ^aa\\  ^^^  %  ^«Ba|^ 
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in  tlM  lituBtion  in  the  state  court  after 
an  order  of  renund  had  been  made,  ind 
renilting  from  autiMqueiit  dealingt  or  eon- 
duet  of  the  parties,  in  wbich  the  oppoaing 
pAT^  participated.  They  are  not  pertinent 
here,  where  there  waa  do  ehang«  in  the 
situation  of  the  partiea  on  the  record,  and 
mere] J  an  unBuceessful  application  to 
change  It,  made  bj  the  partiea  asserting 
tlie  right  of  removal,  and  opposed,  and  buc- 
eeaafullj  opposed,  by  the  other  parties. 

Ths  mere  entry  of  appearances  in  the 
state  court,  after  the  filing  of  the  remand- 
ing order,  made  no  substantial  change  in 
the  situation,  for  reasons  that  ha*e  been 
ladieated.  And  whether  the  state  court,  at 
the  instance  of  the  defendants,  should  have 
admitted  the  Individual  member*  ot  the 
partnership  as  additional  parties,  or  should 
haTO  substituted  them  b  plac*  of  the  Arm 
■B  Mtle  defendants,  is  a  question  ot  local 
law  and  practice,  the  decision  of  which 
by  the  state  court  does  not  concern  us, 
saving  so  far  as  it  may  affect  the  right 
of  the  defendant  Arm  or  the  individual 
partners  thereof  to  have  the  cause  heard 
•ad  determined  in  the  Federal  court.  If, 
therefore,  the  action  of  the  state  court  in 
rsfusing  to  allow  the  substitution  is  review- 
able upon  the  present  writ  of  error,  it  Is 
only  beoanse  the  application  for  such  sub- 
■Ututlon  was  made  as  a  step  towards  the 
asNrtion  of  the  right  of  removal.  But, 
from  what  has  been  said.  It  is  sufficiently 
elsar  that  the  grounds,  and  the  only  grounds, 
•at  Dp  u  the  basis  alike  for  the  motion 
for  substitution  and  the  second  petition 
lor  removal,  are  the  same  grounds  that 
lfl«]were  'alleged  in  the  first  petition  for 
ramoval;  that  is  to  say,  that  John  R.  He- 
lABghlin  and  James  B.  McLaughlin  were 
Ills  sole  members  and  partners  of  the  firm 
of  UeLaughlin  Brothers,  and  the  sole  par- 
ties Interested  ss  defendants,  and  that  they 
and  their  firm  were  citizens,  residents,  and 
lahabitants  ot  the  state  of  Ohio,  while  the 
pMntiffs  were  citizens,  residents,  and  in- 
babitanta  of  the  state  ot  Iowa.  In  short, 
If  the  defendants  were  entitled  to  have  the 
proceedings  molded  in  aid  of  tbeir  asserted 
right  of  removal,  they  were  entitled  to  have 
the  cause  removed  without  any  modiflca- 
tioB  of  the  proceedings.  The  state  court 
taSTing  refused  to  change  the  character  of 
Um  action,  the  situation  was  precisely  the 
■aiM  as  when  the  first  petition  for  removal 
was  AM,  and  the  court  properly  held  it- 
■•If  bound  by  the  remanding  order. 

Therefor^  if  any  Fodcral  right  of  the 
plaintiffs  in  error  was  denied,  it  waa  de- 
■lad  by  tha  United  8tat«a  eironlt  court, 
■>d  not  if  the  state  eonrL 
2b  dltmmixig  tha  matter  we  have  •■- 
Momt^  la  Unr  of  (ht  pUatiffa  In  wtv. 


that  the  question  here  dealt  with  was 
raised  by  them  in  the  supreme  court  ol 
Iowa, — a  matter  that  is  not  entirely  clear, 
since  the  opinion  makes  no  reference  to  the 
second  petition  for  removal,  and,  aside  from 
the  opinion,  the  record  does  not  disclose 
what  questions  were  raised. 

We  have  also  assumed  that  the  second 
petition  for  removal  was  filed  in  due  sea- 
son, and  waa  not  subject  to  certain  other 
objections  raised  against  it  by  the  defend- 
ants in  error.  We  must  not  be  under- 
stood  aa   having   passed   upon  theas  quaa- 

Writ  of  error  dismissed. 


(8e«  B.  C.  Reporter's  ed.  S9S-818.) 

Internal  revennc  —  oxclao  an  corpora* 

tlon  —  doing  business. 

1.  A  railroad  company  which,  under  legis- 
lative BUthoritv,  has  teased  its  entire  rail- 
road, with  all  its  rights,  powers,  privileges, 
and  franchises  (except  the  franchise  of  be- 
ing a  corporation),  tor  a  term  ot  years,  it 
an  annual  rental,  the  lessees  agreeing  to 
keep  the  road  in  good  order  and  repair,  keep 
it  in  public  UBS,  and  effleiently  operate  it 


S,  1909  (3S  Stat,  at  L.  11,  112-117.  cha 
0,  U.  S.  Comp.  But.  Supp.  1911,  pp.  741, 
MB-961),  I  38,  imposing  an  excise  tax  upon 
ooroorations  doing  huiiness  in  any  state, 
although  it  retains  the  franchise  of  corpo- 
rate existence,  maintains  its  organication, 
and  holds  itself  ready  to  exercise  Its  fran- 
chise of  eminent  domain  or  other  reserved 
powers  if  and  when  required  hv  the  lessee, 
and  ready  to  resume  possession  of  the  prop- 
er^ at  the  expiration  of  the  lease. 
(For  other  CnseB,  see  lalernal  Bevenue,  III,  in 

DlKest  aap.  Ct.   1908.] 
Intornal  revenne  —  exclao  on  oorpofa- 

tion  —  doin^  business. 

2.  The  mere  receipt  by  a  lessor  railway 
company  of  the  income  from  its  leased  r^l- 
way  proper^  (the  property  being  used  in 
business  by  the  lessee,  and  not  hj  the  les- 
sor), and  the  receipt  of  interest  and  divi- 
dends from  invested  funds,  bank  balances, 
and  the  like,  and  the  payment  of  organtla- 
tion  and  administration  expenses  incidental 
to  the  receipt  of  such  moneys,  and  tbeir 
distribution  amons  the  stockholders,  do  -nttt 
constitute  such  a  business  as  is  taxaUa  wi- 
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tax  upon  the  doing  or  earrjing  on  of  biiai- 

M88  in  a  eorporate  eapaeitj. 

(For  otter  cases,  aeejoternal  ReTenne,  III.,  Is 
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1908.] 
[No.  670.] 


Argued  January  14  and  15,  1913.    Decided 

April  7,  1913. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Third  Circuit  to  review  a  judgment 
which  affirmed  a  judgment  of  the  District 
Court  for  the  Eastern  District  of  Pennsyl- 
Tania  for  the  recovery  back  of  certain  taxes 
exacted  under  the  Federal  corporation  tax 
law.  Affirmed. 
The  facts  are  stated  in  the  opinion. 

Solicitor  General  Bullitt  argued  the 
cause  and  filed  a  brief  for  petitioner: 

If  a  corporation  exercises  its  privil^^  to 
do  any  business  in  a  corporate  capacity,  no 
matter  bow  small  such  business  is,  it  is 
subject  to  the  tax. 

Flint  V.  Stone  Tracy  Co.  220  U.  S.  107»  55 
Lb  ed.  389,  31  Sup.  Ct.  Rep.  342,  Ann.  Cas. 
1912  B,  1312. 

The  doctrine  of  Zonne  v.  Minneapolis  Syn- 
dicate, 220  U.  S.  187,  65  L.  ed.  428,  31  Sup. 
Ct  Rep.  361,  will  have  to  be  considerably  ex- 
tended in  order  to  include  the  case  at  bar. 

Mr.  George  Wharton  Pepper  argued  the 
cause,  and,  with  Messrs.  Eli  Kirk  Price  and 
William  B.  Bodine,  Jr.,  filed  a  brief  for  re- 
spondent: 

To  be  a  corporate  landlord  is  not  equiva- 
lent to  doing  business. 

Zonne  v.  Minneapolis  Syndicate,  220  U.  S. 
187,  55  L.  ed.  428,  31  Sup.  Ct  Rep.  361. 

Bfessrs.  £.  Parmalee  Prentice,  George 
Welwood  Murray,  and  Charles  P.  Rowland 
filed  a  brief  as  amioi  ouricB  for  the  Albany 
4  Susquehanna  Railroad  Company: 

The  Federal  corporation  tax  is  imposed 
not  upon  franchises  of  the  corporation  irre- 
spectively of  their  use  in  business,  nor  upon 
the  property  of  the  corporation,  but  upon 
the  doing  of  corporate  business,  and  with 
respect  to  the  carrying  on  thereof;  that  is, 
when  imposed  in  this  manner  it  is  a  tax 
upon  the  doing  of  business  with  the  ad- 
vantages which  inhere  in  the  peculiarities 
of  corporate  or  joint-stock  organizations  of 
ihe  character  described. 

Flint  V.  Stone  Tracy  Co.  220  U.  S.  145,  55 
L.  ed.  411,  31"  Sup.  Ct  Rep.  342,  Ann.  Cas. 
1912  B,  1312. 

The  corporation  tax  cannot  be  measured 
by  so  much  of  the  rental  of  leased  property 
as  is  paid  by  the  lessee  to  stockholders  of 
the  lessor,  and  probably  the  same  argument 
Would  apply  to  the  portion  of  rental  paid  aa 
^^  ts,  ed. 


interesi  to  bondholders;  for  here^  too^  to  te 
aa  relates  to  the  present  qaestioOy  thm  has 
been  a  novation. 

Humphreys  v.  McKissook,  140  U.  8.  304, 
35  L.  ed.  473,  11  Sup.  Ct  Rep.  779. 

No  corporation  makes  money  by  stodc- 
holders'  meetings,  election  of  officers,  and 
preservation  of  franchises, — ^necessary  as 
these  and  many  other  acts  may  be. 

Pennsylvania  Steel  Co.  v.  New  York  City 
R.  Co.  193  Fed.  286.  117  C.  C.  A.  556.  198 
Fed.  774;  Albany  A  B.  R.  Co.  t.  Durey  (N. 
D.  C.  N.  Y.)  April,  1912;  Morris  A  E.  R. 
Ca  T,  Anderson  (S.  D.  C.  N.  Y.)  March, 
1912;  Mine  HiU  A  S.  H.  R.  Co.  v.  McCoach, 
192  Fed.  670,  affirmed  (C.  C.  3d.  C.)  Mareh 
Term,  1912. 

*Mr.  Justice  Pitney  delivered  the[S97 
opinion  of  the  court: 

The  MinehiU  A  SchuylkiU  Haven  Rail- 
road Company,  the  respondent  herein 
(called  for  convenience  the  MinehiU  Com- 
pany), sued  the  petitioner,  who  is  col- 
lector of  internal  revenue  at  Philadelphia^ 
to  recover  certain  taxes  for  the  years 
1909  and  1910,  paid  under  protest  by  that 
company  under  the  corporation  tax  act  of 
1909.  [36  Stat  at  L.  11,  chap.  6,  U.  S. 
Comp.  Stat.  Supp.  1911»  p.  741.]  The 
United  States  circuit  court  held  that  the 
company  was  not  "engaged  in  business" 
within  the  meaning  of  the  act,  and  that 
therefore  the  taxes  had  been  illegally  as- 
sessed, and  rendered  judgment  for  their 
recovery.  192  Fed.  670.  The  circuit  court 
of  appeals  affirmed  the  judgment,  and  the 
case  comes  here  upon  certiorari. 

The  facts  appear  from  the  plaintiiTs 
statement  of  claim  and  the  defendant's  affi- 
davit of  defense,  which  latter  was  over- 
ruled as  insufficient  They  may  be  sum- 
marized as  follows:  The  MinehiU  Company 
was  incorporated  by  an  act  of  the  legisla- 
ture of  the  state  of  Pennsylvania,  approved 
March  24,  1828  (P.  L.  p.  205),  for  the 
purpose  of  constructing  and  operating  a 
railroad,  with  appropriate  powers,  includ- 
ing the  power  of  eminent  domain.  Under 
this  charter  a  railroad  was  built  and  for 
many  years  operated.  Under  the  authority 
of  general  acts  of  the  legislature,  approved 
respectively  April  23,  1861  (P.  L.  p.  410), 
and  February  17,  1870  (P.  L.  p.  81),  the 
MinehiU  Company,  in  the  year  1896,  leased 
its  entire  railroad,  with  all  side  tracks,  ex- 
tensions, and  appurtenances  of  every  kind, 
and  all  rolling  stock  and  personal  prop- 
erty of  every  description,  in  use  or  adapted 
for  use  in,  upcm,  or  about  the  railroad 
(excepting  some  property  intended  to  have 
been  described  in  a  schedule  annexed  to  the 
lease,  but  which  is  not  described^  no  anftK 
schednla  Yiii^vVnn  \»«Qa  %:anss&»^.N^  v&^^  ^^a» 
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•—''All  tlM  rights,  powers,  franchises  (oth- 
tt  thaa  ths  franchise  of  being  a  corpora- 
tion), and  privileges  which  may  now,  or 
If  S]at  any  time  ^hereafter  daring  the  time 
hereby  demised,  be  lawfully  exercised  or  en- 
joyed ill  ot  about  the  use,  management, 
maintenance,  renewal,  extension,  alteration* 
or  improTement  of  the  demised  premises, 
or  any  of  them,**  unto  the  Philadelphia  k 
Reading  Railway  Company  for  a  term  of 
Bine  hundred  and  ninety-nine  years  from 
January  1, 1807,  at  a  yearly  rental  of  $262- 
012,  that  being  equiviUent  to  6  per  centum 
upon  the  capital  stock  of  the  MinehiU 
Company. 

Ths  lessee  agreed  to  keep  the  road  in 
good  order  and  repair,  keep  it  in  public 
use  and  efficiently  operate  it,  and  return  it 
to  the  lessor  company  at  the  expiration  or 
other  determination  of  the  lease.  The 
Minehill  Company  agreed  during  the  term 
of  the  lease  to  maintain  its  corporate  ex- 
istence and  organization,  and  that  when 
requested  by  the  lessee  it  would  "put  in 
force  and  exercise  each  and  every  corporate 
power,  and  do  each  and  every  corporate 
aet^  which  the  Minehill  Company  might 
now,  or  at  any  time  hereafter,  lawfully 
put  in  force  or  exercise,  to  enable  the  rail- 
way company  (the  lessee)  to  enjoy,  avail 
itself  of,  and  exercise,  every  right,  fran- 
ehise,  and  privilege  in  respect  of  the  use, 
management,  maintenance,  renewal,  exten- 
sioB,  etc.,  of  the  property  demised,  and 
of  the  business  to  be  there  carried  on."  It 
was  provided  that  upon  default  in  the  pay- 
ment of  the  rent  reserved,  or  in  the  per- 
formance of  certain  other  covenants,  the 
lessor  might  declare  the  lease  forfeited, 
and  re-enter  and  repossess  the  demised 
premises.  The  lease  further  provided  that 
ths  lessee  might,  under  certain  circumstan- 
ces, abandon  certain  railway  lines  "when- 
ever it  shall  be  found  legally  practicable 
to  abandon  so  much  of  the  said  lines  of 
railroad,  without  working  a  forfeiture  or 
any  impairment  of  the  chartered  rights  and 
franchises  of  the  Minehill  Company  as  to 
its  railroads,  or  any  part  thereof,  or  with- 
out creating  any  liability  on  the  part  of  the 
Minehill  Company  or  the  railway  company, 
to  the  public  or  the  commonwealth,  for 
Iff]  *the  nonuser  of  such  portions  of  the 
railroad  lines."  In  the  event  thus  provided 
for  the  abandoned  rails,  machinery,  etc,  are 
to  he  sold  and  the  proceeds  turned  over  to 
tlia  Unehill  Company,  and  the  annual  rental 
proportionately  reduced. 

Pursuant  to  this  lease  the  entire  railroad 

aad  all  property  connected  therewith  was 

turned  over  to  the  Reading  Company,  and 

ainee  then  haa  been  operated  by  that  com- 

pm^jr,  sutd  thB  Minehill  Company  has  not 
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the  operation  of  it.  It  has,  however,  main- 
tained its  corporate  existence  and  organisa- 
tion by  the  annual  electicm  of  a  president 
and  board  of  managers,  and  this  board  has 
annually  elected  a  secretary  and  treasurer. 
It  receives  annually  from  the  Reading 
Company  the  fixed  rental  called  for  by  the 
lease,  and  it  receivee  annually  sums  of 
money  as  interest  on  its  bank  deposits,  and 
also  maintains  a  "contingent  fund,"  from 
which  it  receives  annual  sums  as  interest 
or  dividends.  And  it  annually  pays  the 
ordinary  and  necessary  expenses  of  main- 
taining its  office  and  keeping  up  the  ao- 
tivities  of  its  corporate  existence,  including 
the  payment  of  salaries  to  its  officers  and 
clerks.  It  keeps  and  maintains  at  its 
offices,  stock  books  for  the  transfer  of  its 
capital  stock,  and  this  stock  is  bought  and 
sold  upon  the  market.  The  annual  income 
from  the  contingent  fund  appears  to  be 
about  $24,000,  its  annual  payments  for 
state  taxes  about  as  much,  and  its  expen- 
ditures for  corporate  maintenance  about 
$5,000. 

The  corporation  tax  law  (act  of  August 
6,  1900,  I  38,  30  Btal  at  L.  chap.  0,  pp. 
11,  112-117,  U.  8.  Comp.  SUt.  Supp.  1011, 
pp.  741,  040-051)  provides: 

"That  every  corporation  .  .  .  organ- 
ised for  profit  and  having  a  eapital  stock 
represented  by  shares  .  .  .  and  engaged 
In  business  in  any  state  .  .  .  shall  be 
subject  to  pay  annually  a  special  excise 
tax  with  respect  to  the  carrying  on  or  do- 
ing business  by  such  corporation  .  .  . 
equivalent  to  one  per  centum  upon  the 
*entire  net  income  over  and  above [S 00 
$5,000,  received  by  it  from  all  sourcee  during 
such  year,  exclusive  of  amounts  received  by  it 
as  dividends  upon  stock  of  other  corpora- 
tions .  .  .  subject  to  the  tax  hereby 
imposed.    .    •    . 

"Such  net  income  shall  be  ascertained 
by  deducting  from  the  gross  amount  of  the 
income  of  such  corporation,  ...  re- 
ceived within  the  year  from  all  sources: 
(first)  all  the  ordinary  and  necessary  ex- 
penses actually  paid  within  the  year  out 
of  income  in  tlie  maintenance  and  opera- 
tion of  its  business  and  properties,  includ- 
ing all  charges  such  as  rentals  or  franchise 
payments,  required  to  be  made  as  a  condi- 
tion to  the  continued  use  or  possession  of 
property;  (second)  all  losses  actually  sus- 
tained within  the  year  and  not  compen- 
sated by  insuranoe  or  otherwise,  including 
a  reasonable  allowance  for  depreciation  of 
property,    .    .    ." 

In  Flint  v.  Stone  Tracy  Co.  220  U.  a  107, 
55  L.  ed^  880,  81  Sup.  Ct  Rep.  342,  Ann. 
Cas.  1012B,  1812,  the  question  of  the  con- 
stitutionality of  this  act  was  presented 
here  to?  daoiaion.     Upon  the  preliminary 
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qoeitioik  of  interpretation  the  court  said 
(p.  115)  i 

'It  ie  therefore  apparent,  giving  all  the 
word!  of  the  statute  effect,  that  the  tax 
it  imposed  not  upon  the  franchises  of  the 
corporation  irrespeetiTe  of  their  use  in 
Kmsiness,  nor  upon  the  property  of  the  cor- 
poration, but  upon  the  doing  of  corporate 
or  insurance  business,  and  with  respect  to 
the  carrying  on  thereof,  in  a  sum  equiva- 
lent to  2  per  centum  upon  the  entire  net 
income  over  and  above  $6,000,  received 
from  all  sources  during  the  year;  that  is, 

when  imposed  in  this  manner  it  is  a  tax 
upon  the  doing  of  business  with  the  ad- 
vantages which  inhere  in  the  peculiarities 
of  corporate  or  joint  stock  organizations 
of  the  character  described*     As  the  latter 
organizations  share  many  benefits  of  corpo- 
rate organization  it  may  be  described  gen- 
erally as  a  tax  upon  the  doing  of  business 
in  a  corporate  capacity.    .    .    .    The  income 
SOI] is  not  limited  *to  such  as  is  received 
from  proper^  used  in  the  business,  strictly 
speaking,  but  is  expressly  declared  to  be 
upon  the  entire  net  income  above  $5,000, 
from  all  sources,  excluding  the  amounts  re- 
ceived as  dividends  on  stodc  in  other  cor- 
porations, joint  stock  companies  or  associa- 
tions, or  insurance  companies  also  subject 
to  thB  tax.    In  other  words,  the  tax  is  im- 
posed upon  the  doing  of  business  of  the 
'Uiaracter  described,  and  the  measure  of  the 
tax  is  to  be  the  income,  with  the  deduc- 
tion stated,  received  not  only  from  property 
used  in  business,  bat  from  every  source." 
In  discussing  the  constitutional  question, 
reference  was  first  nuule  to  the  case  of  Pol- 
lock V.  Farmers  Loan  k  T.  Co.  157  U.  S. 
429,    30    L.    ed.    769,    15    Sup.    Ct.    Rep. 
673,  158  U.  8.  601,  39  L.  ed.  1108,  15  Sup. 
Ct  Rep.  912,  which  held  the  income  tax 
provisions  of  the  act  of  August  27,  1894 
(28   Stat  at  L.  chap.  349,   pp.  609,  653, 
if  27,  etc  U.  S.  Comp.  SUt  1901,  p.  2260), 
to  be  unconstitutional   because  amounting 
to  a  direct  tax  within  the  meaning  of  the 
Constitution,  and  because  not  apportioned 
according   to   population,   as    required    by 
that    instrument      Attention    was    called 
(220  U.  S.  148)  to  the  expressions  used  by 
Mr.  Chief  Justice  Fuller,  speaking  for  the 
court   in   the   Pollock   Case,  upon   the   re- 
hearing,  as   to   the   distinction   between   a 
tax   upon    the    income    derived    from    real 
estate   and   from    invested    personal    prop- 
erty, on  the  one  hand,  and  an  excise  tax 
upon  business  privileges,  employments,  and 
vocations,  upon  the  other.     Reference  was 
also  made  to  the  interpretation  put  upon 
the  decision  in  the  Pollock  Case  in  Knowl- 
ton  T.  Moore,  178  U.  S.  41,  80,  44  L.  ed. 
960,  085,   20   Sup.   Ct   Rep.   747,   and   in 
Spradcels  Sugar  Ref.  Oo.  t.  MoCaai]i«  102 
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U.  S.  307,  48  L.  ed.  496,  24  Sup.  Ct  Bep. 
376,  and  it  was  held  that  the  eorporatioo 
tax  law  of  1909  "does  not  impose  direet 
taxation  upon  property,  solely  because  of 
its  ownership,  but  the  tax  is  within  the 
class  which  Congress  is  authorized  to  lay 
and  collect  under  art  1,  |  8,  cL  1  of  the 
Constitution,  and  described  generally  as 
taxes,  duties,  imposts,  and  excises,  upon 
which  the  limitation  is  that  they  shall  be 
uniform  throughout  the  United  States." 

*In  applying  this  principle  to  the  seT.[SOfl 
eral   cases  then  tuft /tuUoe, — in  some  of  whiek 
the  validity  of  the  tax  was  challenged  by 
the  stockholders  of  certain  real  estate  codh 
panics  whose  business  was  principally  tho 
holding  and  management  of  real  estate,-^ 
the  court  dealt,  among  others   (220  U.  8. 
170),    with    the    Park    Realty.  Company, 
organized  to  'Vork,  develop,  sell,  etmynj, 
mortgsge,  or  otherwise  dispose  of  real  es- 
tate; to  lease,  exchange,  hire,  or  otherwise 
acquire  property;    to  erect,  alter,  or  im- 
prove buildings;  to  conduct,  operate,  man- 
ege, or  lease  hotels,  apartment  houses,  etc; 
to  make  and  carry  out  contracts   in  the 
manner     specified     concerning     buildings 
.    .    •    and  generally  to  deal  in,  sell,  lease, 
exchange,    or   otherwise    deal    with    lands, 
buildings,  and  other  property,  real  or  per^ 
sonal,"  etc.    At  the  time  the  bill  was  filed 
in  that  case  the  business  of  the  Park  Real- 
ty Company  related  only  to  the  manage- 
ment and  leasing  of  one  hotel.    Others  of 
the  realty  companies  that  were  before  the 
court  were  engaged  in  more  extensive  busi- 
ness transactions.    The  oourt  held  (p.  171)  x 
"We   think    it   clear   that   corporations 
organized  for  the  purpose  of  doing  busi- 
ness, and  actually  engaged  in  such  activi- 
ties as  leasing  property,  collecting  rents, 
mansging  office  buildings,  making  invest- 
ments of  profits,  or  leasing  ore  lands  and 
collecting  royalties,  managing  wharves,  di- 
viding profits,  and   in  some  cases  invest- 
ing the  surplus,  are  engaged   in  business 
within  the  meaning  of  this  statute,  and  in 
the  capacity  necessary  to  make  such  organ- 
izations subject  to  the  law." 

Another  case  argued  and  decided  at  the 
same  time,  but  separately  reported,  is  Zon- 
ne  T.  Minneapolis  Syndicate,  220  U.  S.  187, 
55  L.  ed.  428,  31  Sup.  Ct  Rep.  361.  In  this 
case  the  court  held  that  the  corporation 
was  not  doing  business  in  such  wise  as  to 
make  it  subject  to  the  tax  imposed  by  the 
act  of  1909,  because,  while  originally  organ- 
ized for  and  engaged  in  the  business  of 
letting  stores  and  offices  in  a  building 
owned  by  it,  and  collecting  and  receiving 
rents  therefor,  it  had  afterwards  *made[SOS 
a  lease  of  all  lands  belonging  to  it  to  oertaia 
trustees  for  a  term  of  180  years,  and  than. 
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which  had  been  those  of  a  corporation 
organized  for  profit,  to  be  bo  amended  as 
to  confine  the  purpose  of  the  corporation 
to  the  ownership  of  the  lands  in  question, 
subject  to  the  lease,  and  "for  the  conven- 
ience of  its  stockholders  to  receive,  and  to 
distribute  among  them,  from  time  to  time 
the  rentals  that  accrue,  under  said  lease, 
and  the  proceeds  of  any  disposition  of  said 
land."    The  court  said: 

"The  corporation  involved  in  the  present 
case,  as  originally  organized,  and  owninc; 
and  renting  an  office  building,  was  doing 
business  within  the  meaning  of  the  statute 
as  we  have  construed  it.  Upon  the  record 
now  presented  we  are  of  opinion  that  the 
Minneapolis  Syndicate,  after  the  demise  of 
the  property  and  reorganization  of  the  cor- 
poration, was  not  engaged  in  doing  busi- 
ness within  the  meaning  of  the  act.  It 
had  wholly  parted  with  control  and  man- 
agement of  the  property;  its  sole  authority 
was  to  hold  the  title  subject  to  the  lease 
for  ISO  years,  to  receive  and  distribute  the 
rentals  which  might  accrue  under  tlie  terms 
of  the  lease,  or  the  proceeds  of  any  sale 
of  the  land,  if  it  should  be  sold.  The  cor- 
poration had  practically  gone  out  of  busi- 
ness in  connection  with  the  property,  and 
had  disqualified  itself  by  the  terms  of  reor- 
ganization from  any  activity  in  respect 
to  it." 

The  precise  question  presented  by  the 
present  record  is  whether  the  Minchill  Com- 
pany is  "doing  business"  in  the  sense  in 
which  the  realty  companies  concerned  in 
Flint  V.  Stone  Tracy  Co.  220  U.  S.  107, 
170,  56  L.  ed.  410,  421,  31  Sup.  Ct.  Rep. 
342,  Ann.  Cas.  1912  B,  13  J  2,  were 
doing  business,  or  had  gone  out  of  busi- 
ness in  substantially  the  same  sense 
that   the   Minneapolis   Syndicate  had  done 

BO. 

From  the  facts  as  stated  above  it  is  en- 
tirely clear  that  the  Minehill  Company  was 
not,  during  the  years  of  1009  and  1910, 
engaged  at  all  in  the  business  of  maintain- 
ing or  operating  a  railroad,  which  was  the 
S04]prime  object  of  its  •incorporation.  This 
business,  by  the  lease  of  1896,  it  had  turned 
over  to  the  Reading  Company.  If  that 
lease  had  been  made  without  authorization 
of  law,  it  may  be  that  for  some  purposes, 
and  possibly  for  the  present  purpose,  the 
lessee  might  be  deemed  in  law  the  agent  of 
th«  lessor;  or,  at  least,  the  lessor  held 
estopped  to  deny  such  agency.  But  the 
lease  was  made  by  the  express  authority 
of  the  state  that  created  the  Minehill  Com 
pany,  conferred  upon  it  its  franchise,  and 
imposed  upon  it  the  correlative  public  *du- 
tjes.  The  effect  of  this  legislation  and  of 
the  Jemse  made  thereunder  was  to  oonsti- 
tute  the  Bemding  Camptmy  the  public  MTwt 


for  the  operation  of  the  railroad,  and  to 
prevent  the  Minehill  Company  from  carry- 
ing on  business  in  respect  of  the  mainten- 
ance and  operation  of  the  railroad  so  long 
as  the  lease  shall  continue.  And  it  is  the 
Reading  Company,  and  not  the  Minehill 
Company,  that  is  "doing  business"  as  a 
railroad  company  upon  the  lines  covered 
by  tlie  lease,  and  is  taxable  because  of  it. 
The  corporation  tax  law  does  not  contem- 
plate double  taxation  in  respect  of  the  same 
business. 

The  government  points  out  that  by  the 
terms  of  the  act  the  Reading  Company  is 
allowed  to  deduct  from  its  gross  income 
the  $252,612  paid  annually  to  the  Mine- 
hill Company  for  rentals  under  the  lease, 
with  tlie  result  that,  unless  the  latter  com- 
pany is  held  to  be  "doing  business"  as  a 
railroad  company,  both  lessor  and  lessee  en- 
tirely escape  from  taxation  on  $252,612  of 
income.  But  an  examination  of  the  act 
shows  that  this  is  the  precise  result  in- 
tended by  Congress.  "Net  income  shall  be 
ascertained  by  deducting  from  the  gross 
amount  of  the  income  .  .  .  (first)  all 
the  ordinary  and  necessary  expenses  ac- 
tually paid  within  the  year  out  of  income 
in  the  maintenance  and  operation  of  its 
business  and  properties,  including  all 
charges^  such  as  rentals  or  franchise  pay- 
mentSy  required  to  be  made  as  a  condition 
to  the  continued  use  or  possession  of  prop- 
erty." The  deduction  of  rentals  is  not  con- 
fined *to  such  as  are  paid  to  companies [3 05 
that  are  subject  to  the  tax  imposed  by  the 
act;  and  yet  the  suggestion  that  it  might 
be  so  confined  was  present  in  the  mind  of 
the  draftsman,  for  below  there  is  a  provi- 
sion for  deducting  "(fifth)  all  amounts  re- 
ceived ...  as  dividends  upon  stock  of 
other  corporations  .  .  .  subject  ^1  the 
tax  hereby  imposed"  In  short.  Congress 
said,  and  intended  to  say,  as  to  rentals 
paid  for  the  use  or  possession  of  property 
and  franchises  employed  by  the  lessee  com- 
pany in  a  business  taxable  under  the  act, 
— let  there  be  a  detluction  by  the  lessee  of 
the  amount  of  such  rentals,  whether  the 
lessor  is  within  the  reach  of  the  taxing 
scheme  or  not. 

We  conclude  that  the  Minehill  Company 
was  not  taxable  with  respect  to  the  rail- 
road business. 

It  should  be  mentioned  that  there  is 
nothing  in  the  record  to  show  that  during 
the  taxing  years  in  question  the  company 
exercised  its  power  of  eminent  domain,  or 
put  in  force  any  other  special  corporate 
power,  in  aid  of  the  business  of  the  lessee. 
We  therefore  do  not  pass  upon  the  question 
whether,  if  it  should  do  so,  it  would  be 
taxable  under  the  act  in  question.  We 
cannot,  ^ow«N«t,  a^gree  with  the  contention 
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made  in  behalf  of  the  government,  that  be- 
cause the  Minehill  Company  retains  its 
franchise  of  corporate  existence,  maintains 
its  organ ization,  and  holds  itself  ready  to 
exercise  its  franchise  of  eminent  domain, 
or  other  reserved  powers,  if  and  when  re- 
quired by  the  lessee,  and  ready  to  resume 
possession  of  the  property  at  the  expira- 
tion of  the  lease,  it  is  therefore  to  be 
treated  as  doing  business,  in  respect  of 
the  railroad,  within  the  meaning  of  the 
corporation  tax  law.  As  to  these  matters 
the  case  is  governed  by  what  was  said  by 
the  court  in  Flint  v.  Stone  Tracy  Co.  220 
U.  S.  145,  55  L.  ed.  411,  31  Sup.  Ct.  Rep. 
342,  Ann.  Cas.  1912B,  1312:  "It  is  there- 
fore apparent,  giving  all  the  words  of  the 
statute  elTect,  that  the  tax  is  imposed  not 
upon  the  franchises  of  the  corporation,  ir- 
respective of  their  use  in  business,  nor  up- 
on the  property  of  the  corporation,  but  upon 
30 6] the  doing  of  corporate  or  ^insurance 
business,  and  with  respect  to  the  carrying 
on  thereof."  And  again,  p.  150, — "The  tax 
is  not  payable  unless  there  be  a  carrying 
on  or  doing  of  business  in  the  designated 
capacity,  and  this  is  made  the  occasion 
for  the  tax,  measured  by  the  standard  pre- 
scribed." 

There  remains  to  be  considered  the  fact 
that  the  Minehill  Company  has  a  consider- 
able amount  of  personal  assets  known  as 
its  "contingent  fund,"  in  the  form  of  in- 
vestments (the  amount  and  particulars  are 
not  specified),  from  which  it  derives  an 
annual  income  of  about  $24,000;  that  it 
keeps  a  deposit  in  bank,  receives  and  col- 
lects interest  upon  such  deposit,  and  dis- 
tributes the  income  thus  received,  as  well 
as  the  rentals  received  from  the  Reading 
Company  (after  payment  of  expenses  and 
taxes),  to  its  stockholders  in  the  form  of 
dividends. 

In   our   opinion  the  mere   receipt  of  in- 
come from  the  property  leased   (the  prop- 
erty being  used  in  business  by  the  lessee, 
and  not  by  the  lessor)    and  the  receipt  of 
interest  and  dividends  from  invested  funds, 
bank  balances,  and  the  like,  and  the  dis- 
tribution   thereof    among   tlie   stockholders 
of   the   Minehill   Company,   amount   to   no 
more    than    receiving    the    ordinary    fruits 
that  arise  from  the  ownership  of  property. 
The  ground  of  the  decision  in  the  Pollock 
Case  was  tliat  a  tax  upon  income  received 
from  real  estate  and  invested  personal  prop- 
erty    (as    distinguished    from    income    re- 
ceived   from    the   transaction    of   business)  | 
was  in  efTect  a  direct  tax  upon  the  prop-  * 
erty    itself,    and    therefore    invalid    unless  i 
apportioned    according   to    population.      In 
the   Flint   Case,    in   sustaining   the   act   of : 
1909  as  a  tax  upon  the  privilege  of  doing  I 
business  in  corporate  form,  against  iht  ob- 1 
37  L.  ed. 


jection  that  it  includes  within  its  reach 
the  income  of  real  estate  and  personal 
property  not  used  in  the  business,  and  not 
the  subject  of  taxation,  the  court  said  (220 
U.  S.  163)  :  "The  measure  of  such  tax 
may  be  the  income  from  the  property  of 
the  corporation,  although  a  part  of  such  in- 
come is  derived  from  property  in  itself  non- 
taxable." *  And  again,  after  referring  to  [  S  0  7 
previous  decisions  (220  U.  S.  165) :  "It 
is  therefore  well  settled  by  the  decisions 
of  this  court  that  when  the  sovereign  au- 
thority has  exercised  the  right  to  tax  a 
legitimate  subject  of  taxation  as  an  exer- 
cise of  a  franchise  or  privilege,  it  is  no 
objection  that  the  measure  of  taxation  is 
found  in  the  income  produced  in  part  from 
property  which,  of  itself  considered,  is  non- 
taxable. Applying  that  doctrine  to  this 
case,  the  measure  of  taxation  being  the  in- 
come of  the  corporation  from  all  sources, 
as  that  is  but  the  measure  of  a  privilege 
tax  within  the  lawful  authority  of  Con- 
gress to  impose,  it  is  no  valid  objection 
that  this  measure  includes,  in  part,  at 
least,  property  which,  as  such,  could  not 
be  directly  taxed.  .  .  .  The  tax  must 
be  measured  by  some  standard,  and  none 
can  be  chosen  which  will  operate  with  ab- 
solute justice  and  equality  upon  all  cor- 
porations. Some  corporations  do  a  large 
business  upon  a  small  amount  of  capital; 
others  with  a  small  business  may  have  a 
large  capital.  A  tax  upon  the  amount  of 
business  done  might  operate  as  unequally 
as  a  measure  of  excise  as  it  is  alleged  the 
measure  of  income  from  all  sources  does. 
Nor  can  it  be  justly  said  that  investments 
have  no  real  relation  to  the  business  trans- 
acted by  a  corporation.  The  possession 
of  large  assets  is  a  business  advantage  of 
great  value;  it  may  give  credit  which  will 
result  in  more  economical  business  meth- 
ods; it  may  give  a  standing  which  shall 
facilitate  purchases;  it  may  enable  the  cor- 
poration to  enlarge  the  field  of  its  activi- 
ties and  in  many  ways  give  it  business 
standing  and  prestige." 

In  short,  the  inclusion  of  income  derived 
from  property  in  arriving  at  the  measure 
of  the  tajc  to  be  imposed  with  respect  to 
the  doing  of  corporate  business  was  sus- 
tained largely  because  the  property  not 
used  in  the  business,  and  the  income  from 
such  property,  have  a  fair  relation  to  the 
business  itself,  and  may  contribute  ma- 
terially to  its  proper  and  economical  con- 
duct. But  that  reasoning  furnishes  *no[S08 
support  for  the  contention  that  the  mere 
receipt  of  income  from  property,  and  the 
payment  of  organization  and  administra- 
tion expenses  incidental  to  the  receipt  and 
distribution  thereof «  constUNLtib  %m^  %.\s<askv- 
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ih«  Mi  of  1909.  The  dUtincUon  it  be- 
tween (a)  the  receipt  of  income  from 
outside  property  or  inveetmenti  by  a  com- 
pany that  is  otherwiee  engaged  in  busi- 
nese;  in  which  erent  the  inyeetment  in- 
come may  be  added  to  the  busineet  income 
in  order  to  arrive  at  the  meaaure  of  the 
tax;  and  (b)  the  receipt  of  income  from 
yrop^Ttj  or  inveetmenti  by  a  company  that 
it  not  engaged  in  buBinest  except  the  buei- 
nees  of  owning  the  property,  maintaining 
the  investments,  collecting  the  income,  and 
dividing  it  among  its  stoddiolders.  In  the 
former  case  the  tax  is  payable;  in  the  lat- 
ter not. 

And  so,  upon  the  whole,  we  think  the 
court  below  correctly  held  that  the  pres- 
ent case  is  governed  by  Zonne  v.  Min- 
neapolis Syndicate,  220  U.  8.  187,  55  L. 
ed.  428,  31  Sup.  Ct  Rep.  361,  and  that  the 
taxes  under  consideration  were  unlawfully 
imposed. 

Judgment  afBrmed. 

Mr.  Justice  Day,  dissenting: 

I  am  unable  to  concur  in  the  opinion  of 
the  majority  of  the  court.  It  seems  to  me 
that,  ^plying  the  principles  laid  down 
in  tiie  Corporation  Tax  Cases  (Flint  v. 
Stone  Trn/ey  Co.)  220  U.  S.  107,  55  L.  ed. 
889,  31  Sup.  Ct  Rep.  842,  Ann.  Cas.  1912B, 
1812,  the  MinehUl  k  Schuylkill  Haven  Rail- 
road Company  is  a  corporation  doing  busi- 
ness within  the  meaning  of  the  law,  and 
subject  to  the  tax. 

We  are  advised  by  a  brief  filed  by  an 
amioua  outUb  that  the  decision  in  this  case 
will  affeot  a  number  of  cases  now  pending, 
and,  owing  to  its  importance  as  affecting 
the  public  revenue,  I  feel  justified  in  briefiy 
stating  the  grounds  of  my  dissent. 

The  corporation  tax  is  imposed  under  the 
S 09] terms  of  the  *law  upon  every  corpora- 
tion organised  for  profit,  having  a  capital 
stock  represented  by  shares,  and  engaged 
in  business  in  any  state.  Every  such  cor- 
poration is  subject  to  a  special  excise  tax 
with  respect  to  the  carrying  on  or  doing 
of  business,  equivalent  to  1  per  cent  upon 
the  entire  net  income  over  and  above  t5,> 
000,  received  by  it  from  all  sources  dur- 
ing the  taxing  year.  This  tax,  it  was  held 
in  220  U.  S.,  was  constitutionally  imposed, 
and  rests  upon  the  doing  of  business  with 
the  advantages  which  inhere  in  the  pe- 
culiarities of  corporate  or  joint  stock  organ- 
isation. As  was  said  in  that  case,  doing 
business  is  a  very  comprehensive  term,  em- 
braeing  about  everything  in*  which  a  per- 
son can  be  employed,  and  the  definition  of 
bustness  as  'Hhat  which  occupies  the  time, 
attention,  and  labor  of  men  for  the  pur- 
pag0  of  m  liTBllhood  or  profit"  was  adopted 
»ad  mppro¥B±    As  i§  Btud  im  tha  majority 


opinion,  the  precise  question  in  this 
is,  Was  the  Minehill  Company  doing  busi* 
ness  in  the  sense  in  which  the  term  is  em- 
ployed in  the  law,  or  had  it  gone  out  of 
business  in  such  substantial  sense  that  it 
was  no  longer  subject  to  the  law? 

I  do  not  care  to  restate  the  facts,  whieb 
are  developed  fully  in  the  majority  opin- 
ion. It  therein  appears  that  the  Min^UI 
Company,  while  it  has  leased  its  railroad 
for  a  term  of  years,  still  maintains  cor* 
porate  organization,  keeps  an  office  and  an 
office  force,  and  collects  the  rentals  from 
the  lessee  company,  and  distributes  the 
sums  among  its  shareholders.  It  has  also 
agreed  to  keep  up  its  corporate  organiza- 
tion, and,  if  necessary,  to  use  its  corpo- 
rate powers  for  the  benefit  of  the  lessee. 
And  its  activities  do  not  stop  here.  The 
affidavit  in  defense,  filed  by  the  collector, 
which  I  understand  the  Pennsylvania  prac- 
tice takes  as  true,  shows  that  the  com- 
pany receives  annually  sums  of  money  as 
interest  on  deposits,  and  maintains  a  con- 
tingent fund  from  which  it  also  receives 
annual  sums  as  dividends.  The  return  dis- 
closes that  the  amount  of  dividends  received 
*for  the  year  ending  December  31, [8 10 
1909,  as  interest  on  deposits,  and  from  its 
contingent  fund,  was  $24,471.07.  The  na- 
ture and  amount  of  the  investments  art 
not  specified  in  the  record,  but  they  must 
be  very  considerable,  in  view  of  the  an- 
nual income  derived. 

We  are  therefore  brought  to  the  direct 
question.  Is  a  live  corporation  which, 
though  it  has  leased  its  railroad  property 
for  a  term  of  years,  maintains  and  hsia 
agreed  to  maintain  its  corporate  organiza- 
tion, collects  and  distributes  an  annual 
rental  of  $252,612,  keeps  and  maintains  an 
office  and  an  office  force  at  large  expense, 
deposits  money  upon  interest,  and  receives 
and  distributes  the  earnings  therec^,  in- 
vests a  large  fund  which,  together  with 
interest  on  deposits,  yields  over  $24,000  a 
year,  doing  business  within  the  meaning 
of  the  corporation  tax  act?  The  amount 
of  business  done  is  utterly  immateriaL 
The  doing  of  any  business  with  the  ad- 
vantages which  inhere  in  corporate  organ- 
ization brings  the  corporation  within  tiM 
terms  of  the  act.  Such  was  the  ruling  in 
the  Flint  Case,  after  full  consideration  by 
this  court  of  the  terms  and  scope  of  tha 
law. 

It  is  said,  however,  that  this  case  is  eon- 
trolled  by  the  ruling  in  the  Zonne  Case, 
which  was  deciied  at  the  same  time  as  tiM 
Flint  Case  (220  U.  S.  187,  55  L.  ed.  428, 
31  Sup.  Ct.  Rep.  361).  It  seems  to  ma 
that  the  present  case  is  quite  unlike  thai 
one.  There  the  corporation,  which  owiiad 
a  pleea  ol  leal  eatate,  had  leased  it  for 
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a  terra  «t  130  year*  mt  *a  aninial  nntel 
of  901,000,  and  bad,  at  tha  tame  time, 
amai<I«d  ita  aorporata  organiiaticm  co  aa 
to  limit  Ita  poirera  to  the  cole  porpoac  of 
balding  tha  title  to  the  landi  leased,  and 
of  rceelving  and  diatributiBf  among  iti 
■tod:hoUera  tlie  rantali  that  aceraed  nx- 
dar  tha  leaae,  and  the  proeeeda  from  any 
diapoaltioQ  of  tb«  Und.  Tbia  waa  the 
whole  axtent  of  ite  aetivltj,  and  the 
amounte  derived  therefrom  npreaented  ita 
entire  inenne.  In  that  caae  the  court  held 
that  the  corporation  had  praetieall;  gone 
ont  of  bnainBH  and  had  dlaqnalifled 
111]  'Itaelt  from  anj  aotivlty  in  raapeot 
tliereof,  and  tlierefore  did  not  eome  within 
the  KOpe  of  the  act. 

In  the  preient  case  the  corporation  liai 
not  dlaqnalifled  itaelf  from  bueliieaa  ac- 
tivitj.  It  maintaina  a  eooalderabla  force 
in  a<itiTt  emploTment,  and,  entirely  apart 
from  the  receipt*  from  the  railroad  leaae, 
ao  depoalta  and  inTsita  ita  fnnda  as  to 
ereate,  in  tbeae  days  of  low  Interest  upon 
good  inTestmenta,  an  annual  income  of 
om  9S4,000,  as  appears  by  ita  return. , 
Ilia  amooot  derived  from  inveatnienta  de- 
pends upon  the  exercise  of  judgment  and 
the  effioienoj  of  management.  If  buaiueaa 
Includes  eTerytbing  that  occupies  the  time, 
attention,  and  labor  of  men  for  proBt,  It 
seems  to  me  that  these  farts  show  that 
the  Mlnehill  Company  is  carrying  on  busi- 
neee  In  the  present  instance. 

I  am  unable  to  agree  that  a  aorporation 
whose  otHcers  and  ageata  are  engaged  in 
ita  behalf  in  seleeting  banks  in  which  to 
depoait  large  sums  of  money,  in  passing 
upon  and  choosing  securities  in  which  cor- 
porate funds  are  to  be  invested,  and  then 
in  distributing  the  interest  and  proflta  ao- 
eruing  therefrom  among  Its  stockholders,  is 
not  engaged  in  doing  business  in  the  sense 
that  the  corporation  in  the  Zonne  Caae 
was  not 

I  think  the  preaent  ease  is  much  nearer 
the  ruling  made  by  this  court  in  the  Cor- 
poration Tax  Casee  In  the  matter  of  the 
rcaify  eompaniea  therein  Involved.  Take, 
for  instance,  the  Park  Realty  Cmnpany. 
niat  corporation  was  organiied  to  work, 
develop,  sell,  and  convey  real  estate;  to 
kaae,  exchange,  hire,  or  otherwise  acquire 
property;  to  erect,  alter,  or  improve  build- 
ings; to  ccwduet,  operate,  manage,  or  leaae 
hotels,  ete.  It  appeared  that  at  the  time 
of  the  imposition  of  the  tax  the  sole  buai- 
neaa  or  proper^  owned  by  the  Reol^  Com- 
pany waa  tiie  Hotel  Leonorl.  It  waa  leased 
for  twenty-one  yeara  at  an  annual  rentel 
of  9M,000.  The  corporation  waa  engaged 
In  no  bnaineas,  except  the  management  and 
SII]Iease  of  that  hotel  property,  'and  waa 
im  iMtlpt  of  M  otkar  Idmim  tluw  that  do- 
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rived  tnm  Ite  rental,  aad  bad  no  aaaote 
other  than  that  property  aad  the  iMOnM 
thereof.  It  was  held  to  be  dol^  buaineaa 
within  the  meaning  of  the  act.  The  Hlne- 
hill  Company,  it  seems  to  me.  Is  doing 
more  and  a  greater  variflty  of  buainesa  than 
was  attributed  to  the  Park  Bealty  Com- 
pany as  the  basis  of  the  assessment  upon 
it.  Others  of  the  realty  eompaalea  held 
taxable  in  the  Corporation  Tax  Cases,  It 
seems  to  me,  were  engaged  in  as  little  bnsi- 
ness  activity  as  is  the  corporation  hereitt 
involved. 

With  deferenos  to  the  majority  opinion, 
I  think  the  Uinehill  Company,  upon  the 
tacts  here  adduced,  is  engaged  in  business 
and  ought  to  be  held  liable  to  the  tax. 


JOSEPHINE  P.  HoOOWAN,  Bxeentrlx  el 
Jonaa  H.  McOowan,  Deceased,  and  Elijah 
V.  Bitmkshire, 


(S. 


I.  C.  Beporter'a  ed.  312-318.) 


Appeal   —   from   District  ot  OoloniM* 

court  Of  appcAla  —  conatmetlon   ol 

Fedoral  atatnto. 

An  appeal  from  a  decree  of  the  court  of 
appeals  ot  tha  District  of  Columbia  which 
reversed  a  decree  below,  enforcing  an  al- 
leged contract  lien  of  attemeys  upon  a 
fund  realised  from  a  claim  against  the 
United  SUtes,  allowed  by  the  Federal  Su- 
preme Court  over  the  objection  that  tba 
question  raised  concerning  tba  construction 
of  U.  S.  Rer.  Stet.  |  34TT,  U.  S.  Comp. 
SUt.  IWl,  p.  2320,  regnlaUng  assignmente 
of  claims  against  the  United  States,  has 
been  so  expueitly  forecloeed  that  the  con- 
struction of  the  stetute  was  not  drawn  in 
Sieation,  in  view  of  the  difference  between 
e  two  lower  courts  as  to  the  operation  and 
efTect  of  an  interlocutory  consent  decree, 
and  of  the  question  which  necessarily  aroas 
as  to  the  effect  ot  the  stetute  upon  the  ri^hte 
ot  the  parties  to  make  the  agreement,  irre- 
spective of  ite  operation  upon  the  United 
Stetea,  and  of  the  application  of  the  statute 
to  the  idiosyncrasies  of  the  esse  as  pre- 
sented. 
[For  otber  casest  see  Appeal  and  Brror,  tlL 

d.  «,  In  Dtgeat  Bnp.  Ct.  1»08.] 
[No.  -.] 
Submitted  January  13,  1013.  Decided  April 
14,  1018. 

NoTB. — On  the  appellate  JnrisdietioB  el 
the  Federal  Supreme  Court  over  the  Dis- 
trict of  Columbia  courts — see  note  to  United 
States  ex  raL  I^lor  T.  Talt,  SI  U  «4.Q.^ 
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IN  THE  UATTER  of  th«  appKcatii 
the  kllowuict  of  ma  appeiil  from  «  < 
of  the  Court  of  Appeab  of  the  Diatt 
Coluinbia,  which  reversed  b  decree  < 
Supreme  Court  of  the  District,  enforci 
alleged  contract  lien  of  attomeye  u] 
fund  realized  from  a  claini  againa 
United  SUtea.     Appeal  allowed. 

See  aame  caae  below,  40  Wash.  L. 
720. 

Tbe  facta  are  atated  in  the  opinion. 

Ueain.  Nathaniel  Wlleon  and  . 
DKTllnEtan  for  petitioner*. 

Uaaan.  Holmea  OohtmI  and  1 
Robinson  opposed. 

Hr.  Chief  Juftice  White  deliverei 
opinion  of  the  court: 

Id  a  eontroven;  with  the  Uoited  8 
the  ezeoutrix  of  Joacpb  W.  Parish  ultl 
Ij  rceoTered  a  judgment  for  a  large  si 
money.  Unil«d  States  ei  rel.  Pari 
HaeVeagh,  214  U.  B.  124,  G3  L.  ed. 
SO  Sup.  Ct.  Rep.  666.  Claiming  to  t 
titled  to  a  lien  or  liena  upon  the  pre 
of  the  claini,  and  to  be  the  equitable  O' 
of  one  tenth  of  the  amount  awardcc 
cauie  of  aervicea  rendered  SB  attorne 
law,  under  exprest  contracts  made 
Joeeph  W.  Pariah,  a  auit  in  equity 
wmmenced  in  the  aupreme  court  ol 
District  of  Columbia,  bj  Jonaa  H. 
Oowan  and  Elijah  V.  Brookihirc,  ag 
the  executrix  of  Pariah  and  the  then 
retary  of  the  Treaaury  and  the  Treaaui 
the  United  Statea,  to  enforce  aaid  al 
lien  or  liena.  A  reatraining  order  ii 
but  before  anawer  an  interlocutory  i 
was  entered  by  conaent  of  the  defei 
ezeeutrii,  by  which  the  restraining 
WM  diasolved  and  $41,000  of  the  aum  c 
by  the  United  BUtes  to  the  Pariah  c 
waa  collected  and  deposited  with  a  tr 
"to  the  credit  of  tbia  cause,  and  luhjc 
the  further  order  of  this  court  herein 
Bubjeet  to  the  determination  by  this 
in  this  cause  whether  any  amount,  a 
ao,  what  amount,  fa  Justly  due  the 
plainanta,  or  either  of  them,  for  pi 
atonal  servicei  rendered  by  (hem,  or  e 
of  them,  tor  or  in  reapect  of  the  mattei 
SI4lseribedintbehillof  complaint." 
eaae  thereafter  proceeded  solely  agains 
Otaentrlz  of  Parish.  Soon  aiterwardB 
Oowan  died  and  hi*  executrix  was  si 
tnted.  The  defendant  executrix  ansn 
and  the  objections  therein  raised  to 
esse  made  by  the  plaintiff  were  thua 
mar*— ^  by  the  Judge  before  whom  the 
w«i  nltiinately  heard: 

"fj)  TbMt  the  plaintiffs'  claims,  if 
w  JwfW  ty  tbutr  Allan  to  Hn  the 


passed  and  approred  by  the  probate  court 
within  the  time  limited  by  the  statute. 

"(2)  That  the  lien  asserted  by  the  plain- 
tiffs is  in  violation  of  the  Revised  Statutea, 
S  3477,  U.  S.  Comp.  SUt.  1S01,  p.  2320. 

"(3)  That  even  Uking  the  contract  of 
McOowan  as  it  read,  he  had  not  fulfiUed 
ita  condition  and  is  therefore  entitled  to 
nothing. 

"(4)  That  the  pUintllTs  totally  aban- 
doned the  prosecution  of  the  claim,  and 
voluntarily  relinquished  all  righta  they 
may  have  bad  under  their  contracts. 

"(G)  That  in  any  view  of  the  ease,  the 
plaintilTs  are  entitled  to  nothing  more  than 
the  reasonable  value  of  their  services." 

The  section  of  the  Revised  Statutea  re- 
ferred to  ia  in  the  margin. t 

'The  trial  judge  disposed  of  the  case(315 
in  an  elaborate  opinion.  Considering  whether 
the  lien  asserted  by  the  plaintiff  was  in  con- 
flict with  Rev.  Stat.  S  3477,  it  was  held  that 
all  question  on  that  subject  had  been  waived 
by  the  conaent  to  the  interlocutory  decree, 
which  reserved  only  the  question  of  indebt- 
edness and  the  amount  thereof.  The  eaae 
was  deemed  to  be  analogoua  to  that  pre- 
sented in  Price  r.  Forrest,  J73  U.  8.  410, 
423,  424,  43  L.  ed.  749,  763,  7S4,  19  Sup. 
Ct.  Rep.  434,  where  the  scope  and  effect  of 
Rev.  Stat.  |  3477,  was  considered;  and  it 
waa  in  effect  decided  that  the  statute  would 
not  be  contravened  by  adjudicating  upon  the 
alleged  contract  rights  of  the  parties  in  re- 
spect to  the  fund  on  deposit.  On  appeal, 
the  court  of  appeals  reversed  the  decree  of 
the  supreme  court,  and  among  otiier  things 
explicitly  decided  that  the  contracts  relied 
upon  were  repugnant  to  9  3477,  and  were 
absolutely  void.  It  was,  however,  also  held 
Lhat,  putting  aside  the  question  of  contract 

fAll  transfers  and  assignments  made  of 
any  claim  upon  the  United  Statea,  or  of 
»ny  part  or  share  thereof,  or  interest  there- 
in, whether  absolute  or  conditional,  and 
whatever  may  be  tbe  consideration  therefor, 
and  all  powers  of  attorney,  orders,  or  other 
tuthoritiea  for  receiving  payment  of  any 
inch  claim,  or  of  any  part  or  share  thereof, 
jhall  be  absolutely  null  and  void,  unless 
tliey  are  freely  made  and  executed  in  tbe 
presence  of  at  least  two  attesting  witnesses, 
tfter  the  allowance  of  such  a  claim,  the  as- 
certainment of  the  amount  due,  and  the  is- 
luing  of  a  warrant  for  the  payment  thereof. 
3ueh  transfers,  assignments,  and  powers  of 
Lttomey,  must  recite  the  warrant  for  pay- 
nent,  and  must  be  acknowledged  by  the  per- 

I  making  them,   before  an  officer  having 


-ead  and  fully  explained   the  transfer, 
lignment,  or  warrant  of  attorney  to  the 
MTMB  a^luutwladctng  tb*  sane." 
'^  %%%  V.  6. 
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lien,  and  asBuming  that  there  was  an  agree- 
ment to  pay  a  contingent  fee,  no  lien 
operative  upon  the  fund  existed  for  such 
fee,  because  the  judgment  for  the  claim 
against  the  United  States  had  been  recov- 
ered by  other  attorneys  acting  independ- 
ently of  the  complainants.  Thus  reaching 
the  conclusion  that,  as  the  result  of  the 
provisions  of  the  statute,  there  could  be  no 
lien,  and  there  was,  moreover,  none,  view- 
ing the  case  independently  of  the  statute, 
and  hence,  no  valid  ground  of  equity  juris- 
diction, it  was  substantially  decided  that 
from  the  point  of  view  of  the  alleged  con- 
tract and  the  right  to  the  fund  asserted  to 
arise  from  it,  the  court  was  without  power 
to  interfere.  Considering  the  interlocutory 
decree  and  the  agreement  by  which  it  was 
rendered,  it  was  in  effect  determined  that 
it  must  be  treated  as  having  been  entered 
subject  to  the  right  of  the  defendant  to 
challenge,  in  virtue  of  the  statute,  the  ex- 
istence of  the  alleged  lien,  and  therefore  as 
the  result  of  the  construction  given  to  the 
statute  at  the  instance  of  the  defendant  the 
interlocutory  decree  could  have  no  greater 
effect  to  establish  the  lien  asserted 
316]  *than  did  the  contract  itself.  Al- 
though it  was  thus  concluded  that  as, 
by  virtue  of  the  statute  invoked  by 
the  defendant,  there  was  no  lien  and 
no  jurisdiction,  it  was  nevertheless  de- 
cided that,  in  view  of  the  recitals  in  the 
answer,  that  the  agreement  leading  up  to 
the  interlocutory  decree  was  equivalent  to 
the  consent  by  the  parties  that  the  court 
decide  the  case,  not  upon  a  question  of  con- 
tract or  the  right  to  a  lien  arising  from  it, 
since  that  was  disposed  of  by  the  statute, 
but  by  way  of  quantum  meruit.  Coming  to 
examine  that  question,  it  was  held  that  by 
inaction  or  neglect  the  plaintiffs  had  lost 
their  rights,  if  any,  to  recover  on  a  quan- 
tum meruit,  as  the  result  of  the  inaction 
or  neglect,  as  other  attorneys  had  been  em- 
ployed and  had  recovered  the  judgment 
upon  which  the  money  had  been  collected. 
40  Wash.  L.  Rep.  726.  A  decree  of  reversal 
was  entered  and  the  cause  was  remanded, 
with  directions  to  dismiss  the  bill.  Ap- 
plication was  then  made  to  the  court  of 
appeals  for  the  allowance  of  an  appeal  to 
this  court  "upon  the  ground  that  the  con- 
struction of  a  law  of  the  United  States  is 
drawn  in  question  by  the  defendant.**  The 
appeal  was  refused,  the  court  in  a  memo- 
randum opinion,  after  reciting  the  fact  of 
the  making  of  the  application,  saying: 

"The  defendant  relied  upon  §  3477,  Rev. 
Stat.,  as  prohibiting  the  lien  claimed  by  the 
plaintiffs,  and  on  that  rests  the  contention 
that  the  construction  of  a  law  of  the  United 
States  is  drawn  in  question. 

"The  right  to  appeal  is  one  of  substance, 
37  lu  Mff. 


and  not  of  mere  form.  The  question  of  ths 
validity  of  the  lien  is  one  that  had  been 
settled  by  the  Supreme  Court  of  the  United 
States  in  construing  |  3477,  and  was  no 
longer  an  open  one.  The  construction  d 
the  act  could  not,  therefore,  be  drawn  in 
question.  Kansas  v.  Bradley,  26  Fed.  289} 
Harris  v.  Rosenberger,  13  L.R.A.(NJ3.)  762, 
76  C.  C.  A.  226,  145  Fed.  449-452. 

"We  are  constrained  to  refuse  the  alloir- 
ance  of  the  appeaL" 

*This  application  was  then  made.[8tY 
The  section  of  the  Judicial  Code  relied  upon 
by  the  applicants  reads  as  follows: 

"Sec.  250.  Any  final  judgment  or  decree 
of  the  court  of  appeals  of  the  District  of 
Columbia  may  be  re-examined  and  affirmed, 
reversed,  or  modified  by  the  Supreme  Court 
of  the  United  States,  upon  writ  of  error  or 
appeal,  in  the  following  cases:     •    .    • 

"Sixth.  In  cases  in  which  the  construe* 
tion  of  any  law  of  the  United  States  is 
drawn  in  question  by  the  defendant."  [36 
Stat,  at  L.  1159,  chap.  231,  U.  S.  Comp. 
Stat.  Supp.  1911,  p.  231.] 

This  section  came  under  consideration  in 
American  Secur.  h,  T.  Co.  v.  District  of 
Columbia,  224  U.  S.  491,  56  L.  ed.  856,  32 
Sup.  Ct.  Rep.  553,  where  it  was  held  that 
the  words  "any  law  of  the  United  States" 
embraced  only  laws  of  the  United  States  of 
general  operation,  and  did  not  therefore  in- 
clude laws  of  the  United  States  local  in 
their  application  to  the  District  of  Colum- 
bia. It  follows  that,  in  the  nature  of  things* 
there  exists  a  large  class  of  cases  which 
involve  the  construction  of  a  law  of  the 
United  States  in  one  sense,  although  not 
the  construction  of  such  law  in  the  sense 
of  the  statute,  the  line  of  distinction  being 
whether  the  law  whose  construction  was  in- 
volved was  of  general  application  or  merely 
local  in  character.  The  duty  in  every  ease, 
therefore,  arises  where  the  right  to  appeal 
under  the  section  is  invoked,  to  ascertain 
whether  the  case  substantially  involves  the 
construction  of  a  law  in  the  appealable 
sense.  The  fact  that  the  court  below,  in  the 
nature  of  things,  must  be  constantly  called 
upon  to  apply  and  enforce  laws  of  the 
United  States,  local  in  character,  admon- 
ishes us  that  when  called  upon  to  deter- 
mine whether  the  right  to  an  appeal  exists, 
to  be  more  than  usually  circumspect  to  see 
to  it  that  the  authority  to  review,  conferred 
in  one  class  of  cases,  be  not  permitted  to 
embrace  the  other  and  large  class  of  cases 
to  which  it  does  not  extend. 

Undoubtedly  Rev.  Stat.  §  3477,  is  a  law  of 
the  United  *States  of  general  applica-[S18 
tion,  and  its  construction  was  drawn  in  ques- 
tion by  the  defendant,  and  was  considered 
and  passed  upon,  and  heivc^  *«%  \3c&ns^s.  S^cn.*^ 
T\ght  to  iq^v»*\  «\iX*A.*    \Ti^ftft^*  >Ctv%  v«wS 
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bdow  did  Bot  ntt  its  refusal  to  allow  the 
appeal  upon  tbe  theory  that  the  oonitruc- 
tion  of  a  statute  of  the  United  States,  of 
fenerml  operation,  had  not  been  ealled  in 
question  by  the  defendant,  but  upon  the  con- 
oeptioB  that  the  questions  concerning  the 
eonstruction  of  the  statute,  which  were 
raised,  had  been  so  explieitly  foreclosed  as 
to  exclude  the  possibility  of  allowing  an 
appeal  upon  the  theory  that  the  case  sub- 
stantially involved  a  controversy  concern- 
ing the  construction  of  the  statute.  But 
In  view  of  the  difference  between  the  trial 
court  and  the  court  below  as  to  the  opera- 
tion and  eifect  of  the  interlocutory  consent 
decree,  of  the  question  which  necessarily 
arose  as  to  the  effect  of  the  statute  upon 
the  rights  of  the  parties  to  make  the  agree- 
ment, irrespective  of  its  operation  upon  the 
United  States,  and  the  application  of  the 
statute  to  the  idiosyncrasies  of  the  case  as 
presented,  we  cannot  say  that  the  case  aris- 
ing on  the  record  is  of  so  frivolous  a  char- 
acter as  to  deprive  of  the  right  of  appeal 
which  otherwise  is  obviously  conferred  l^ 
tbe  statute. 

The  penalty  of  the  bond  to  be  given  to 
operate  as  a  supersedeas  will  be  the  sum 
of  $8,000. 

Appeal  allowsd. 


•ItirrEXAS    k    PACIFIO    RAILWAY 
COMPANY,  Plff.  in  Err., 

V. 

MBS.  AMANDA  HARVEY. 
(See  S.  0.  Reporter's  ed.  319-325.) 

Trial  «  Instmctlons  —  assumed  risk. 

1.  An  instruction  to  the  effect  that  wheth- 
er a  hostler's  helper  assumed  the  risic  of 
being  crushed  between  the  cab  window  of 
the  engine  in  which  he  was  riding  and  a 
post  in  the  roundhouse  depended  upon  the 
question  whether  a  person  of  ordinary  care 
would  have  continued  in  the  service  with 
knowledge  of  the  dangerous  proximity  of 
tiie  post  to  the  track  is  as  favorable  to  the 
railway  company  as  it  could  properly  be 
under  Tex.  act  of  April  24,  1905,  qualify- 
ing the  rule  of  assumed  risk  in  actions 
against  railway  companies  by  limiting  it 
to  cases  where  a  man  of  ordinary  prudence 


would  not  continue  to  work  with  knowledge 

of  the  defect  or  dangers. 

[For  other  cases,  see  Trial,  YII.  a,  la  Dtseat 
Bap.  Ct.  1908.1 

Master  and  servant  —  contributory  neg- 
ligence —  railroad  case. 

2.  A  hostler's  helper  riding  on  a  seat  ia 
the  cab  window  of  a  railway  engine  with  his 
hips  protruding  somewhat  over  the  sill 
is  not,  as  a  matter  of  law,  guilfy  of  such 
contributory  negligence  as  will  defeat  a 
recovery  for  his  death  when  caused  by  con- 
tact with  a  post  in  a  roundhouse  which  the 
engine  would  clear  only  by  some  4  or  5 
inches. 

[For  other  cases,  see  Master  and  Servant,  II. 
c,  2,  in  Digest  Sup.  Ct  1908.] 

Master  and   servant  —  acting  outside 
employment  —  volunteer. 

3.  A  servant  cannot  be  said  to  be  acting 

outside  the  line  of  his  duties  as  a  hostler's 

helper  and  as  a  mere  volunteer  in  seating 

himself   beside   the   regular   helper    in   the 

cab  window  of  a  railway  engine  which  is 

about  to  be  moved  out  of  the  roundhouse 

to  be  coaled   and  otherwise  prepared   for 

a  run,  where  it  is  customary  for  hostler's 

helpers  to  get  upon  an  engine  and  to  look 

out  of  the  cab  window,  to  give  and  receive 

signals,  and  for  one  helper  to  lend  sid  to 

another. 

[For  other  cases,  see  Master  aod  Servant.  IL 
a.  In  Digest  Sap.  Ct  1908.] 

[No.  204.] 

Argued    and    submitted    March    20,    1913. 
Decided  April  14,   1913. 

IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit 
to  review  a  judgment  which,  on  a  second 
writ  of  error,  aflSrmed  a  judgment  of  the 
Circuit  Court  for  the  Eastern  District  of 
Texas  in  favor  of  plaintiff  in  an  action  for 
death.     Affirmed. 

See  same  case  below,  106  C.  C.  A.  008, 
184  Fed.  990. 

The  facts  are  stated  in  the  opinion. 

Mr.  F.  H.  Prendergast  argued  the 
cause,  and,  with  Mr.  W.  L.  Hall,  filed  a 
brief  for  plaintiff  in  error: 

The  stall  in  the  roundhouse  for  an  engine 
may  be  likened  to  a  stall  for  a  horse;  the 
door  need  be  only  sufficient  for  the  horse  to 
pass  in,  and  the  stable  boy  cannot  claim 
that  he  has  the  right  to  pass  through  tiM 


NonL — On  servant's  assumotion  of  risk 
generally— see  notes  to  O'Maley  v.  South 
BostoB  Qaslis^t  Co.  47  L.RJL  161;  and 
SoDtbem  P.  Co.  v.  Seley,  38  L.  ed.  U.  S.  391. 
As  to  whether  servant  may  assume  risk 
of  daag«n  created  by  the  master's  negli- 
genes  see  note  to  Scheurer  v.  Banner 
Rahbar  Co.  28  l4.R^(N.8.),1216. 

On  the  liMhilitj  for  injuries  received  by  a 
TWMMit  in  the  pet§onuaot  el  dnilflt  oaV 


side  the  scope  of  his  original  contract  see 
note  to  Olson  v.  Minneapolis  ft  St.  L.  R.  Ca 
48  LJLA.  796. 

On  liabilitv  of  master  for  injury  to  Toloa* 
teer — see  notes  to  Evarts  v.  St.  Paul,  M.  4 
M.  R.  Co.  22  l4.RJk.  663;  Grissom  v.  At- 
lanta k  B.  Air  Line  R.  Co.  13  L.RJL(N.8.) 
561;  and  Hunter  v.  Corrigan,  43  L.K.A. 
(N.S.)    187. 
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di.ir  &loagiid«  of  tb«  hone,  althougb  bo 
tL^y  have  th«  right  to  be  in  th«  stable. 

New  York,  N.  H.  ft  H.  R.  Co.  ▼.  Dail^, 
1^  C.  C.  A.  660,  179  Fed.  201. 

The  miechief  of  the  old  law  was  that  em- 
ployees were  sometimes  prednded  from  re- 
eovering  for  injuries  because  they  had 
knowledge  of  some  defect  in  instrumentali- 
ties furnished  by  the  employer.  The  Tezaa 
k«atute  intended  to  say  in  those  cases  that 
tf  the  employer  knew  of  the  defect  also,  and 
lid  not  remedy  it,  he  was  presumed  to  take 
the  risk  upon  himself  instead  of  visiting  it 
upon  the  employee. 

Dresser,  Employer's  liability,  |S  103,  104, 
pp.  487-489,  616. 

The  servant  as  well  as  the  master  must 
exercise  ordinary  care,  and  what  constitutes 
such  care  varies  with  the  eireumstanees.  If 
the  servant  knows  that  the  master  has  been 
negligent  in  regard  to  a  matter  whidi  in- 
creases the  danger  to  the  servant,  then,  if 
the  servant  remains,  he  must  use  an  in- 
creased degree  of  caution,  as  called  for  by 
the  known  negligence  of  the  master. 

Narramore  v.  Cleveland,  C.  C.  A  8t.  L.  R. 
Co.  48  L.RJk.  68,  37  C.  0.  A.  499,  96  Fed. 
303. 

In  determining  whether  the  given  act  of 
the  railroad  was  negligence,  it  is  necessary 
to  consider  the  relationship  between  the  com- 
pany and  the  person  injured.  An  set  of 
omission  might  be  negligence  with  reference 
to  one  person,  and  not  negligence  with  refer- 
ence to  some  other  person. 

Houston  A  T.  C.  R.  Co.  v.  Richards,  69 
Tex.  376,  Cooley,  Torts,  p.  60. 

The  clause  of  the  law  providing  that  if  the 
servant  is  not  guilty  of  a  want  of  ordinary 
care  in  remaining  in  the  service  of  the  road, 
then  he  is  not  precluded  from  recovery,  does 
not  import  any  new  rule  in  the  law  of 
Texas,  for  that  has  been  the  rule  since  the 
decision  of  Houston  A  T.  C.  R.  Co.  v.  (Jorbett, 
49  Tex.  573,  6  Am.  Neg.  Cas.  472. 

The  statute  by  its  terms  applies  to  all 
railroad  employees,  but  it  would  be  wholly 
nnconstitutional,  as  being  discriminating 
against  one  class  of  persons,  unless  we  re- 
strict its  application  to  the  character  of 
work  that  is  peculiar  to  railroads;  and  un- 
less it  is  so  restricted  it  is  wholly  inopera- 
tive. 

Pearson  v.  Chicago,  M.  A  8t  P.  R.  Co.  47 
Minn.  9,  40  N.  W.  302;  Mitchell  v.  Northern 
P.  R.  Co.  70  Fed.  16;  Reinke  v.  Northern  P. 
R.  Co.  145  Fed.  991. 

The  servant's  care  must  be  commensurate 
with  the  Icnown  defects  and  dangers. 

Baltimore  A  P.  R.  Co.  v.  Jones,  96  U.  8. 
439,  24  L.  ed.  606,  7  Am.  Neg.  Cas.  340; 
Houston  A  T.  C.  R.  Ca  V.  Clemmons,  55 
Tez.  91,  40  Am.  Rep.  799. 
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Messrs.  8.  P.  Jones,  Oone  JoIiiimni« 
and  James  H.  Bdwarda  submittsd  the 
cause  for  defendant  in  error: 

The  railway  company  had  the  bnrdn  of 
establishing  the  facts  which  would  make  de- 
ceased guilty  of  contributory  negligenoe  in 
taking  the  position  he  occupied  in  the  aab 
vrindow  at  the  time  and  in  the  eireum- 
stanees, or  would  make  him  assume  tha  risk 
arising  from  the  post  being  maintained  by 
the  company  so  near  to  the  trade  and  the 
cabs  of  passing  engines  as  to  endanger  an 
employee  on  the  engine  who  might  have  a 
portion  of  his  body  extended  out  from  the 
cab  a  few  inches  while  passing  the  post. 

International  A  Q.  N.  R.  Co.  t.  Harris,  95 
Tez.  349,  67  8.  W.  315,  11  Am.  Neg.  Rep. 
350;  Galveston,  H.  A  8.  A.  R.  Go.  t.  Han- 
son, —  Tez.  Civ.  App.  — ,  126  8.  W.  68; 
Tezas  Mexican  R.  Co.  t.  Higgins,  44  Tto. 
Civ.  App.  523,  99  a  W.  200. 

Even  under  the  common-law  rule,  a  serv- 
ant does  not  assume  the  risk  arising  from 
the  master's  negligence  unless  he  knows  of 
the  failure  of  duty  on  the  part  of  the  mas- 
ter, and  of  the  danger  attending  the  sama, 
or,  in  the  ordinary  disoharge  of  his  own 
duty,  must  necessarily  acquire  this  knowl- 
edge and  appreciation  of  the  danger.  It  ia 
the  risk  that  he  must  know  in  order  to  as- 
sume it.  Many  different  engines  were 
stored  in  this  roundhouse,  and  were  takni 
from  it  as  required  for  use  by  the  company. 
Some  of  them  were  larger  and  wider  than 
others,  and  the  engine  in  question  was  one 
of  the  larger.  The  evidence  made  an  issue 
for  the  jury,  whether  the  deceased  knew  and 
appreciated  the  danger  arising  from  the 
proximity  of  the  poet  to  the  passing  cab  or 
any  engine,  or  to  the  engine  on  which  he 
was  riding  when  injured;  and  the  court 
submitted  this  issue  in  a  manner  that  was 
favorable  to  plaintiff  in  error. 

Harvey  v.  Texas  A  P.  R.  Co.  92  C.  C.  A. 
237,  166  Fed.  395;  Missouri,  K.  A  T.  R.  Co. 
V.  Hannig,  91  Tex.  347,  43  8.  W.  608;  Pede 
V.  Peck,  99  Tex.  10,  87  8.  W.  248;  St.  Looii 
A  8.  F.  R.  Co.  V.  MeClain,  80  Tez.  86,  16 
S.  W.  789;  St.  Louis  A  8.  W.  R.  Ca  T.  Bry- 
ant, 46  Tex.  Civ.  App.  601,  103  8.  W.  2S7; 
Galveston,  H.  A  S.  A.  R.  Cd.  t.  Hanson,  — > 
Tex.  Civ.  App.  — ,  125  a  W.  63. 

If  it  be  assumed  that  deceased  was  not 
intent  on  suicide,  but  desired  to  live,  the 
fact  that,  as  George  did,  he  sat  in  the  cab 
window  with  his  body  slightly  protruding, 
waiting  for  the  engine  to  be  badced  out  of 
the  roundhouse,  and  while  it  was  being 
moved  to  and  beyond  the  post,  affords  erir 
dence  that  he  did  not  know  and  realise  the 
dangerous  proximity  of  the  post  to  tha 
passing  cab  of  ih«  igiaxtVeo^t  «Bi^Tk<^ 

fleblfUMlpr  ^,  «^oA«^^^  lb  Y.^^  ^^1M 


SUPREME  COURT  OF  THE  UNITED  STATES. 


Oct.  TkRM, 


U.  6.  1,  14,  61  L.  ed.  681,  687,  27  Sup.  Ct. 
Rep.  407. 

Even  if  deceaaed  was  aware  of  tlie  post 
being  too  near  the  track  and  the  passing 
cab  of  the  particular  engine,  still,  he  can- 
not be  held  to  have  assumed  the  risk  arising 
from  that  condition,  or  to  have  been  guilty 
of  contributory  negligence,  unless  the  danger 
of  bis  sitting  in  the  window  was  so  apparent 
as  to  preclude  belief  by  a  reasonably  pru- 
dent person,  in  the  same  circumstances,  that 
he  could  safely  occupy  that  position. 

Northern  P.  R.  Co.  v.  Mares,  123  U.  S. 
710,  31  L.  ed.  296,  8  Sup.  Ct.  Rep.  321; 
Kane  v.  Northern  C.  R.  Co.  128  U.  S.  91,  32 
Jj.  ed.  339,  9  Sup.  Ct.  Rep.  16;  New  Jersey 
k  N.  Y.  R.  Co.  V.  Young.  1  C.  C.  A.  428,  1 
U.  S.  App.  96,  49  Fed.  723;  Southern  P.  Co. 
V.  Yeargin,  48  C.  C.  A.  497,  109  Fed.  441 ; 
Mason  ft  0.  R.  Co.  v.  Yockey,  43  C.  C.  A. 
228,  103  Fed.  265;  James  B.  Clough  &  Sons 
V.  Boltz,  34  C.  C.  A.  550,  92  Fed.  572; 
O'Rorke  v.  Union  P.  R.  Co.  22  Fed.  189. 

The  language  of  the  Texas  statute,  al- 
lowed its  ordinary  import,  means  that  the 
employer  must  bear  the  risks  to  his  serv- 
ants resulting  from  his  negligence,  where  he 
knows  of  the  defect  causing  the  injury  or 
death,  and  also  where  (whether  he  knows  of 
the  defect  or  not)  a  person  of  ordinary 
prudence  would  remain  in  the  service  with 
knowledge  of  the  defect  and  danger. 

El  Paso  &  S.  W.  R.  Co.  v.  Foth,  45  Tex. 
OiT.  App.  275,  100  S.  W.  171 ;  Missouri,  K. 
4  T.  R.  Oo.  V.  Bailey,  63  Tex.  Civ.  App.  295, 
116  S.  W.  606;  International  k  0.  N.  R. 
Co.  ▼.  Clark,  —  Tex.  Civ.  App.  — ,  125  S. 
W.  969. 

This  statute  is  applicable  in  cases  in- 
volving defects  in  places  of  work  or  other 
defects. 

Texas  k  P.  R.  Co.  v.  Johnson,  48  Tex.  Civ. 
App.  135,  106  S.  W.  773 ;  St.  Louis  &  S.  W. 
R.  Ca  V.  Holt,  57  Tex.  Civ.  App.  19,  121  S. 
W.  681;  Rice  v.  Lewis,  —  Tex.  Civ.  App. 
— ,  126  8.  W.  961. 

The  plaintiff  in  error  was  not  entitled  to 
either  of  the  peremptory  instructions  re- 
quested, in  any  proper  view  of  the  case. 

Harvey  v.  Texas  k  P.  R.  Co.  92  C.  C.  A. 
287,  166  Fed.  392;  Texas  k  P.  R.  Co.  v. 
Swearingen,  196  U.  S.  61,  62,  63,  49  L.  ed. 
382,  387,  388,  25  Sup.  Ct.  Rep.  164,  17  Am. 
Neg.  Rep.  422;  Choctaw,  0.  k  0.  R.  Co.  v. 
MeDade,  191  U.  S.  64-68,  48  U  ed.  96-100, 
24  Sup.  Ct.  Rep.  24,  16  Am.  Neg.  Rep.  230. 

It  was  the  master's  continuing  duty  to 
txereife  ordinary  eare  to  make  and  main- 
tain deceased's  place  of  work  reasonably 
safe  for  him,  and  he  was  entitled  at  all 
times  to  assume  that  his  place  of  work  was 
reasonably  safe  until  or  unless  the  con- 
^'^iy  ifeeame  MotuMlly  known  to  him,  or  so 
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it  in  the  ordinary  discharge  of  his  duties, 
lie  was  not  required  to  exercise  ordinary 
!  care  or  make  "reasonable  use  of  his  senses** 
to  ascertain  whether  the  master  liad  dis- 
charged its  duty. 

Texas  &  P.  R.  Co.  v.  Swearingen,  196  U.  S. 
51,  62,  63,  49  L.  ed.  382,  387,  388,  25  Sup. 
Ct.  Rep.  1C4,  17  Am.  Neg.  Rep.  422;  Peck 
V.  Peck,  99  Tex.  14,  87  S.  W.  248;  Missouri. 
K.  k  T.  R.  Co.  V.  Hannig,  91  Tex.  350,  43 
S.  W.  508;  Texas  &  N.  0.  R.  Co.  v.  Bingle, 
91  Tex.  287,  42  S.  W.  971 ;  Bonnet  v.  Gal- 
veston, H.  k  S.  A.  R.  Co.  89  Tex.  72,  33  S. 
W.  334;  Texas  &  P.  R.  Co.  v.  Johnson,  89 
Tex.  523,  35  S.  W.  1042. 

A  court  of  the  United  States,  in  submit- 
ting a  case  to  the  jury,  may,  at  its  dis- 
cretion, whenever  it  is  thought  necessary  to 
assist  the  jury  in  arriving  at  a  just  con- 
clusion, express  its  opinion  upon  the  facts, 
if  no  rule  be  incorrectly  stated;  but  this  is 
entirely  in  the  court's  discretion,  and  all 
questions  of  fact  on  which  reasonable  minds 
might  differ  must  be  ultimately  submitted 
for  decision  by  the  jury. 

Vicksburg  &  M.  R.  Co.  v.  Putnam,  118 
U.  S.  545-553,  30  L.  ed.  257,  258,  7  Sup.  (^t. 
Rep.  1,  10  Am.  Neg.  Cas.  574;  Charter  Oak 
L.  Ins.  Co.  v.  Rodel,  95  U.  S.  232,  24  L.  ed. 
433;  Van  Ness  v.  Pacard,  2  Pet.  137,  7  L. 
ed.  374;  Sioux  City  k  P.  R.  Co.  v.  Stout, 
17  Wall.  657,  21  L.  ed.  745. 

Where  a  question  of  fact  depends  on  the 
effect  or  weight  of  testimony,  it  should 
never  be  withdrawn  from  the  jury  unless  the 
evidence  is  so  conclusive  that  a  verdict  in 
opposition  to  it  would  be  set  aside. 

Phoenix  Mut.  L.  Ins.  Co.  v.  Dostcr,  106 
U.  S.  30,  27  L.  ed.  65,  1  Sup.  Ct.  Rep.  18. 

An  instruction  which  requires  the  court 
to  give  an  opinion  upon  a  matti'r  of  evi- 
dence proper  for  the  consideration  of  the 
jury,  and  which  might  be  fairly  open  to 
controversy  before  them,  is  properly  re- 
fused. 

Clarke  v.  Courtney,  9  Pet.  319,  8  L.  ed. 
140. 

It  is  proper  to  refuse  an  instruction 
which  singles  out  and  comments  upon  a 
particular  circumstance  or  phase  of  the  evi- 
dence, and  omits  all  reference  to  others  of 
importance. 

Rio  Grande  Western  R.  Co.  v.  Leak,  163 
U.  S.  280,  41  L.  ed.  160,  16  Sup.  Ct  Rep. 
1020. 

The  question  of  Harvey's  contributory 
negligence  in  taking  the  position  he  oc- 
cupied for  the  brief  interval  and  in  the 
circumstances  was  fully  submitted  to  the 
jury  in  a  manner  of  which  no  complaint 
is  made;  and  the  evidence  did  not  require  a 
peremptory  instruction  upon  this  issue. 

Choctaw,  0.  k  0.  R.  Co.  v.  McDade,  191 
U.  B.  H-^,  ^  U  ed.  90-100,  24  Sup.  Ct. 
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Rep.  24,  16  Am.  Neg.  Rep.  230;  Texas  &  P. 
R.  Co.  V.  Swearingcn.  196  U.  S.  61,  82,  63, 
49  L.  ed.  382,  387,  388,  26  Sup.  Ct.  Rep. 
164,  17  Am.  Neg.  Rep.  422. 

320]  *Mr.  Justice  Day  delivered  the 
opinion  of  the  court: 

This  case  comes  to  this  court  from  the 
circuit  court  of  appeals  for  the  fifth  circuit 
because  the  Texas  k  Pacific  Railway  Com- 
pany is  a  Federal  corporation.  The  action 
was  brought  by  Amanda  Harvey  to  recover 
for  the  death  of  her  son,  W.  S.  Harvey,  oc- 
casioned by  the  negligence  of  the  railway 
company  while  he  was  in  its  empUy.  The 
judgment  against  the  railway  company,  en- 
tered bv  the  United  States  circuit  court  for 
the  eastern  district  of  Texas,  to  which  court 
the  case  had  been  removed,  was  affirmed  by 
the  circuit  court  of  appeals. 

The  railway  company  maintained  a  round- 
house at  Marshall,  Texas,  which  was  con- 
structed in  a  crescent  form,  having  near  the 
entrance  a  turntable.  Numerous  tracks 
coming  from  the  roundhouse  converged  at 
the  turntable,  the  narrowest  point  within 
the  roundhouse  being  at  the  entrance.  A 
number  of  posts,  serving  to  support  the 
roof,  were  located  at  the  entrance  to  the 
roundhouse,  and  the  locomotives,  in  going 
into  and  coming  from  the  roundhouse, 
passed  between  such  posts,  a  large  locomo- 
tive, the  testimony  tends  to  show,  passing 
within  4  or  5  inches  of  the  posts.  It  ap- 
pears that  on  the  day  of  the  injury  one 
McGilvery  served  as  hostler  in  and  about 
the  roundhouse;  that  Harvey,  the  deceased, 
was  employed  as  a  hostler's  helper,  the 
regular  helper  of  one  Kix,  and  that  one 
George  was  also  a  hostler's  helper  regularly 
of  one  Adams,  but  on  that  day  serving  with 
McGilvery,  who  was  taking  the  place  of 
Adams  in  his  temporary  absence.  It  also 
appeared  that  a  hostler  took  the  place  of 
an  engineer,  and  that  it  was  customary  for 
a  hostler's  helper  to  get  upon  an  engine, 
to  give  and  receive  signals,  and  for  that 
purpose  to  look  out  of  the  cab  window,  to 
throw  and  set  switches,  to  accompany  the 
engine  to  the  coal  chute  and  water  tank, 
to  supply  it  with  coal  and  water  with  a 
view  to  its  going  upon  the  road,  and  to 
'  821] otherwise  'assist  the  hostler  in  his 
work;  and,  further,  that  frequently  one 
helper  would  assist  another  helper  because 
the  appliances  at  the  chute  were  heavy  and 
difficult  for  one  man  to  operate.  On  the  day 
of  the  accident,  the  testimony  discloses,  Har- 
vey got  upon  the  engine  and  took  a  seat  in 
the  cab  window  on  the  left  side,  his  hips 
protruding  somewhat  over  the  sill;  and 
George  took  a  similar  position  beside  Har- 
vey, and  on  the  latter's  right,  on  the  same 
side  of  the  engine.  McGilvery  got  upon  the 
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engine  on  the  other  side,  where  he  oould 
not  be  seen  by  Harvey  because  of  the  boiler. 
All  three  having  got  upon  the  engine  to 
coal  and  otherwise  prepare  it  for  the  road, 
McGilveiy  started  the  engine  out  of  the 
roundhouse.  It  had  gone  but  a  few  feet 
when  Harvey  was  crushed  between  the  post 
and  the  casing  of  the  cab  window  in  such 
manner  that  he  was  fatally  injured  and 
shortly  died.  George,  sitting  in  the  same 
posture,  but  less  exposed,  passed  the  poet 
unhurt. 

The  negligence  charged  is  the  failure  of 
the  railway  company  to  provide  a  safe  place 
to  work,  and  that  the  posts  were  so  placed 
as  to  make  it  dangerous  to  use  the  locomo- 
tive in  passing  them.  The  question  of  the 
railway  company's  negligence  was  submitted 
to  the  jury  in  a  charge  to  which  no  objec- 
tion in  this  respect  was  taken,  and  the  case 
is  brought  here  because  of  the  rulings  made 
in  the  trial  court  and  affirmed  in  the  circuit 
court  of  appeals,  concerning  the  defenses, 
on  the  railway  company's  behalf,  of  assumed 
risk  and   contributory  negligence. 

At  the  common  law  a  servant  assumes 
the  ordinary  risks  of  his  employment,  but 
he  is  not  obliged  to  pass  upon  the  methods 
chosen  by  his  employer  in  discharging  the 
latter's  duty  to  provide  suitable  appliances 
and  a  safe  place  to  work,  and  he  does  not 
assume  the  risk  of  the  employer's  negligence 
in  performing  such  duty.  This  rule  is  sub- 
ject to  the  exception  that,  where  a  defect  is 
known  to  the  employee,  or  is  so  patent  as 
to  be  readily  observed  by  him,  he  cannot 
continue  to  use  the  defective  *appli-[S22 
ance,  in  the  face  of  knowledge  and  without 
objection,  without  himself  assuming  the  haz- 
ard incident  to  such  a  situation.  If  a  defect 
is  so  plainly  observable  that  the  servant  may 
be  presumed  to  know  its  existence,  and  he 
continues  in  the  master's  employment  with- 
out objection,  he  is  said  to  have  made  his 
rlcction  to  thus  continue,  notwithstanding 
the  master's  neglect,  and  in  such  a  case  he 
cannot  recover.  Choctaw,  0.  k  G.  R.  Co.  v. 
McDade,  191  U.  S.  64,  48  L.  ed.  96,  24  Sup. 
Ct.  Rep.  24;  Schlemmer  v.  Buflfalo,  R.  k  P. 
R.  Co.  220  U.  S.  590,  596,  66  L.  ed.  696,  600, 
31  Sup.  Ct.  Rep.  661. 

In  Texas,  however,  where  this  accident 
happened,  the  rule  of  assumed  risk  has  been 
qualified  by  statute.  The  statute  of  April 
24,  1905,  is  as  follows: 

"That  in  any  suit  against  a  person,  cor- 
poration, or  receiver  operating  a  railroad 
or  street  railway  for  damages  for  the  death 
or  personal  injury  of  an  employee  or  serv- 
ant, caused  by  the  wrong  or  negligence  of 
Ruch  person,  corporation,  or  receiver,  that 
the  plea  of  assumed  risk  of  the  deceased  or 
injured  employee,  where  the  ^tq.\wA  tA.  ^^ 
plea  11  ViiON<i\ed^  at  \n«sxA  fAVcLwV^^  'CkV 
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the  dafeot  uid  danger  whieh  caused  the  in- 
jury or  death,  shall  not  be  available  in  the 
following 


^Seeond.  Where  a  person  of  ordinary  eare 
would  have  eontinued  in  the  serriee  with 
the  knowledge  of  the  defect  and  danger,  and 
In  iuch  case  it  shall  not  not  he  necessary 
that  the  servant  or  employee  give  notice  of 
the  defect,  as  provided  in  subdivision  1  here- 
of." 

The  above  statute  was  construed  in  Hous- 
ton ft  T.  C.  R.  Go.  V.  Alexander,  102  Tex. 
497,  119  S.  W.  1135.  In  that  case  the  su- 
preme court  of  Texas  held  that  the  effect  of 
the  act  was  "to  deny  to  the  railroad  com- 
pany the  defense  of  assumed  risk  in  case 
the  defect  or  danger*  which  caused  the  in- 
jury was  sueh  that  a  person  of  ordinary 
SSS] prudence,  *under  like  circumstances, 
Vould  have  continued  in  the  service.'"  In 
eoncluding  its  discussion  of  the  statute  the 
court  said  (p.  606): 

The  purpose  of  the  law  under  consideration 
was  to  secure  the  servant  against  the  injus- 
tice of  being  denied  reparation  for  injuries 
which  he  received  while  in  the  faithful  per- 
formance of  his  duties,  and  arising  out  of 
the  circumstances  and  conditions  over  which 
he  could  not  possibly  have  control,  and 
under  circumstances  which  would  authorise 
him,  in  the  exercise  of  ordinary  care,  to  con- 
tinue in  the  service  by  using  the  defective 
machinery  or  implements." 

This  view  of  the  statute  was  given  in  the 
eharge  of  the  trial  court  in  the  preeent  case, 
and  the  jury  was  also  instructed  as  follows: 

'Then  on  the  question  of  assumed  risk 
only,  yon  will  determine  whether  or  not  a 
man  of  ordinary  prudence  and  caution 
would  have  continued  in  the  employ  of  the 
defendant  knowing  the  position  of  the  post 
and  the  circumstances  there, — ^that  is,  if 
that  post  was  too  dose  to  the  track,  it  was 
open  and  visible  to  anybody  using  the  track, 
and  its  proximity  to  the  track  could  be 
seen.  The  question,  then,  is  whether  or  not, 
under  subdivision  2  of  this  act,  a  person  of 
ordinary  care  would  have  continued  in  the 
service  with  the  knowledge  of  the  defect  and 
danger.  If  you  find  from  the  evidence  that 
the  poet  was  too  close  to  the  track,  and 
that  the  danger  was  obvious,  then  you  will 
determine  whether  or  not  Mr.  Harvey,  in 
eontinuing  in  the  employ  of  the  defendant, 
exercised  the  care  that  a  person  of  ordinary 
prudence  would  have  exercised  under  the 
eireumstances, — ^that  is,  whether  a  person 
of  ordinary  prudence  would  have  continued 
in  the  service.  If  you  find  that  a  person  of 
ordinary  care  would  have  continued  in  the 
M€r¥ie§  under  those  circumstances,  then  you 
mn  ebmrged  tbmt  he  would  not  assume  the 

^  injuMj.  BvLtf  iiyoQ  ibid  from  the  enri- 


dence  that  a  person  of  ordinary  *care[S24 
would  not  have  continued  in  the  service  of 
the  defendant,  then  you  are  charged  that  be 
would  assume  the  risk  of  injury,  and  could 
not  recover.  That  is  a  question  for  yoo  to 
determine  from  all  the  evidence." 

On  the  branch  of  the  case  dealing  with 
assumption  of  risk,  we  think  the  ehsfge  of 
the  trial  court  was  as  favorable  to  the  mil- 
road  company  as  it  could  properly  have  been 
under  the  statute.  If  the  doctrine  of  as- 
sumed risk  applied  to  this  ease,  it  was  be- 
cause the  alleged  defect  was  so  palpable  and 
visible  that  Harvey  was  presumed  to  know 
of  it,  although  there  was  no  direct  proof 
upon  that  subject,  and,  by  continuing  to 
work,  to  have  taken  upon  himself  the  haiard 
of  injury  from  that  source.  The  Texas 
statute,  as  we  have  said,  qualified  the  rule 
of  assumed  risk  by  limiting  it  to  eases 
where  a  man  of  ordinary  prudence  would 
not  continue  to  work  with  such  knowledge, 
real  or  imputed. 

The  question  principally  argued  eoneems 
the  alleged  contributory  negligence  of  the 
deceased  under  the  circumstances  shown.  It 
has  often  been  held  in  this  court  that,  ordi- 
narily, negligence  or  contributory  negligence 
is  not  a  question  of  law,  but  of  fact,  to  be 
settled  by  the  finding  of  the  jury.  Where 
there  is  uncertainty  as  to  the  existence  of 
negligence  or  contributory  negligence,  wheth- 
er such  uncertainty  arises  from  a  eonfliet 
of  testimony,  or  because,  the  facts  being  un- 
disputed, fairminded  men  might  honestly 
draw  different  conclusions  therefrom,  the 
question  is  not  one  of  law.  Richmond  ft  D. 
R.  Co.  V.  Powers,  149  U.  S.  43,  45,  37  L.  ed 
642,  643,  IS  Sup.  Ct  Rep.  748,  and  cases 
there  cited. 

The  charge  of  the  court  as  to  contribu- 
tory negligence  was  distinctly  and  clearly 
that  the  plaintiff  could  not  recover  if  the 
negligence  of  the  deceased  contributed  to 
the  injury  resulting  in  his  death;  and  at 
the  close  of  the  charge  the  court  gave  a 
special  request,  made  by  the  defendant,  in 
which  the  jury  was  again  told  that  the 
plaintiff  could  not  recover  if  Harvey  at  the 
time  was  not  acting  with  *the  care  of  [SSS 
an  ordinarily  prudent  man  when  he  pro- 
truded his  hips  beyond  the  window  in  the 
manner  stated. 

There  is  little  dispute  as  to  the  faeta  in 
this  case.  We  have  stated  them  as  the  eri- 
dence  tends  to  show  them.  Can  it  be  said 
that  the  inference  of  negligence  is  so  plain 
that  all  fairminded  men  would  be  compelled 
to  that  conclusion  upon  a  consideration  of 
the  facts?  The  appellate  court  is  not  a 
jury  for  the  trial  of  a  case,  nor  do  we  liav<t 
the  powers  of  a  court  to  grant  a  new  trial, 
whlcb,  in  the  Federal  practice,  is  a  matter 
I  resting  \m  tkA  aooAii  ^ymt^Wotl  q1  the  trial 
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court.  The  question  and  the  sole  question 
is,  Was  the  contributory  negligence  so  evi- 
dent, applying  the  rules  we  have  already 
stated,  that  it  became  a  question  of  law, 
requiring  the  court  to  take  the  ease  from 
the  jury  by  direction  to  return  a  verdict 
for  the  railway  company  because  of  the 
contributory  negligence  of  the  deceased?  We 
are  not  prepared  to  answer  this  question 
in  the  affirmative.  Under  all  the  circum- 
stances, as  we  have  related  them,  we  can- 
not say,  as  an  appellate  court,  that  the 
trial  court  was  wrong  in  leaving  the  ques- 
tion to  the  jury  under  the  fair  and  full  in- 
structions given. 

The  other  errors  assigned  concern  the  re- 
quests of  the  defendant  below  for  a  peremp- 
tory instruction  in  its  favor  because  Harvey 
had  placed  himself  in  the  window  where 
none  of  his  duties  required  him  to  be;  but 
the  record  discloses  that  it  was  customary 
for  a  hostler's  helper  to  get  upon  an  engine 
and  to  look  out  of  the  cab  window  for  the 
reasons  we  have  stated,  and  for  one  helper 
to  lend  aid  to  another.  We  do  not  think 
that  the  testimony  shows  that  Harvey  was 
not  in  the  line  of  his  duties  when  he  got 
upon  the  engine,  or  was  a  mere  volunteer 
in  going  to  help  George  in  his  work  under 
the  circumstances. 

We  find  no  error  in  the  record  requiring 
the  reversal  of  the  judgment  of  the  Circuit 
Court  of  Appeals,  and  it  is  therefore  af- 
firmed. 


326]  •CONSOLIDATED  TURNPIKE  COM- 
PANY et  al.,  Plffs.   in  Err., 

V. 

NORFOLK  k   OCEAN  VIEW   RAILWAY 

COMPANY. 

(See  S.  C.  Reporter's  ed.  326-335.) 

Error  to  state  court  —  Federal  question 
—  due  process  of  law. 

1.  The  asserted  right  to  just  compensa- 


tion for  improfements  in  eminent  domalB 
proceedings  does  not  necessarily  present  a 
question  under  U.  S.  Const.,  14th  Amend., 
so  as  to  sustain  a  writ  of  error  from  the 
Federal  Supreme  Court  to  review  a  Judg- 
ment of  the  highest  court  of  a  state,  deny- 
ing such  right,  where  due  process  of  law, 
including  just  compensation  for  property 
taken  for  public  purposes,  is  guaranteed  l^ 
the  state  laws  and  Constitution,  and  the 
case  might  well  have  been  litigated  wb<^y 
upon  local  law. 

[For  other  cases,  see  Appeal  and  ■rror,  1168- 
1248,  in  Digest  Bap.  Ct  1808.] 

Error  to  state  oonrt  —  Federal  qnestion 

—  raising  on  rehearing. 

2.  The  words  "maturely  considered,**  in 
the  judgment  entry  of  the  denial  withoai 
opinion  oy  the  highest  state  court  of  a  peti- 
tion for  rehearing,  do  not  import  a  decision 
of  the  Federal  question  first  raised  bv  such 
petition,  so  as  to  sustain  a  writ  ox  error 
from  the  Federal  Supreme  Court. 

[For  other  cases,  see  Appeal  and  Brror,  12M- 
1810,  in  Digest  Bap.  Ct.  1908.] 

Error  to  state  oonrt  —  Federal  qneetion 

—  certificate  of  chief  Justice. 

3.  A  certificate  of  the  chief  justiee  of 
the  highest  state  court,  never  made  the  or- 
der of  the  court  or  a  part  of  the  reeord,  to 
the  eifect  that  that  court,  in  denying  a  re- 
hearing, decided  the  Federal  question  then 
raised  for  the  first  time,  cannot  in  itself 
confer  jurisdiction  of  a  writ  of  error  from 
the  Federal  Supreme  Court,  but,  at  the  ut- 
most, can  do  no  more  than  aid  to  the  un- 
derstanding of  the  record. 

[For  other  cases,  see  Appeal  and  Brror,  2817- 
2889.  In  Digest  Bap.  Ct.  1908.] 

[No.  162.] 

Argued  January  28  and  29,  1918.    Decided 

April  14,  1913. 

IN  ERROR  to  the  Supreme  Court  of  Ap- 
peals of  the  State  of  Virginia  to  review 
a  judgment  which,  reversing  a  judgment  of 
the  Circuit  Court  of  Norfolk  County,  in 
that  state,  held  that  in  awarding  comptnaa- 


NoTE. — On  the  general  subject  of  writs  of 
error  from  the  United  States  Supreme 
Court  to  state  courts— see  notes  to  Martin 
V.  Hunter,  4  L.  ed.  U.  S.  97;  Hamblin  v. 
Western  Land  Co.  37  L.  ed.  U.  S.  267 ;  Re 
Buchanan,  39  L.  ed.  U.  S.  884;  and  Kipley 
V.  Illinois,  42  L.  ed.  U.  S.  998. 

On  what  adjudications  of  state  courts 
can  be  brought  up  for  review  in  the  Supreme 
Court  of  the  United  States  by  writ  of  error 
to  those  courts — see  note  to  Apex  Transp. 
Co.  V.  Garbade,  62  L.R.A.  513. 

On  how  and  when  questions  must  be  raised 
and  decided  in  a  state  court  in  order  to 
make  a  case  for  a  writ  of  error  from  the 
Supreme  Court  of  the  United  States— see 
note  to  Mutual  L.  Ins.  Co.  v.  McGrew,  63 
l^R.A.  33. 

On  what  the  record  must  show  respecting 
the  presentation  and  decision  of  a  Federu 
question  in  order  to  confer  jurisdiction  on 
57  L.  ed. 


the  Supreme  Court  of  the  United  States  on 
a  writ  of  error  to  a  state  court— see  note  to 
Hooker  v.  Los  Angeles,  63  L.RJL  471. 

As  to  what  is  the  record  for  the  purpose 
of  showing  the  jurisdiction  of  the  mipreme 
Court  of  the  United  States  of  a  writ  of 
error  to  a  state  court — see  note  to  Home  for 
Incurables  v.  New  York,  63  L.RJk.  329. 

As  to  when  Federal  question  is  raised  in 
time  to  sustain  the  appellate  jurisdiction 
of  the  Federal  Supreme  Court  over  state 
courts — see  note  to  Chicaffo,  I.  &  L.  R.  Ca 
V.  McGuire,  49  L.  ed.  U.  S.  414. 

On  error  to  state  courts  in  cases  involviqg 
questions  of  due  process  of  law— eee  note  to 
Burt  V.  Smith,  51  L.  ed.  U.  S.  121. 

On  certificate  of  state  court  as  showing 
presence  of  Federal  question— eee  note  to 
Cincinnati,  P.  B.  S.  k  F.  Packet  Co.  t.  Bay « 
50  L.  ed.  U.  8. 4XA, 
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tion  for  tbe  mortgagee  interest  in  eminent 
domain  proceedings  improvements  should 
not  be  taJcen  into  consideration.  Dismissed 
for  want  of  jurisdiction. 

See  same  case  below,  111  Va.  131,  68  S. 
E.  346,  Ann.  Gas.  1912A,  239. 

Statement  by  Mr.  Justice  Lurton: 
397]    ^Certain  facts  essential  to  the  presen- 
tation of  the  questions  of  law  upon  which 
the  judgment  must  turn  will  be  prelimin- 
arily stated. 

The  Consolidated  Turnpike  Company,  a 
corporation  of  the  state  of  Virginia,  ac- 
quired and  united  two  or  more  toll  roads, 
extending  from  Norfolk  to  Ocean  View, 
on  the  seashore.  The  land  acquired  was 
somewhat  more  than  was  needed  for  a 
turnpike,  and  so  the  turnpike  company, 
by  warranty  deed,  conveyed  a  strip  18  to 
25  feet  wide  to  the  Bay  Shore  Terminal 
Company,  also  a  Virginia  corporation,  up- 
on which  the  latter  company  constructed  a 
line  of  electric  railway,  with  the  necessary 
power  houses  and  stations.  This  conveyance 
was  made  subject  to  two  prior  mortgages. 
These  mortgages  were  for  the  purpose  of 
securing  bonds,  and  the  plaintiff  in  error 
Taylor  u  trustee  in  both,  and  the  plaintiff 
in  error  Depue  a  holder  of  some  of  the 
bonds. 

The  Bay  Shore  Company  in  time  became 
insolvent,  and  a  creditors'  bill  was  filed  in 
the  circuit  court  of  the  United  States  at 
Norfolk,  and  its  road  and  sssets  of  every 
kind  placed  in  the  bands  of  a  receiver.  In 
that  proceeding  it  appeared  that  its  prop- 
erty was  encumbered  by  the  two  mortgages 
before  referred  to  and  other  liens.  To 
clear  the  title  before  sale,  the  circuit  court 
directed  its  receiver  to  file  a  proper  pro- 
ceeding in  a  court  of  the  state  for  the 
purpose  of  condemning  any  adverse  title 
and  all  outstanding  claims  or  liens  against 
tbe  land  occupied  by  its  tracks  and  appli- 
ances. Such  a  proceeding  was  accordingly 
filed,  and  Taylor,  as  trustee  under  the  two 
deeds  in  trust,  was  made  a  defendant,  to- 
gether with  certain  others  claiming  other 
interests  or  liens.  Depue,  as  a  holder  of 
bonds  secured  by  the  deeds  in  trust,  inter- 
vened in  behalf  of  himself  as  a  beneficiary. 
The  final  decree  in  that  proceeding  is  the 
decree  here  under  review.  Pending  the 
condemnation  proceedings,  the  property  of 
the  Bay  Shore  Terminal  Company  was  sold 
S 9 8] under  a  decree  made  in  the  ^original 
winding  up  suit  in  the  United  States  circuit 
court,  and  purchased  by  the  defendant  in  er- 
ror, the  Norfolk  k  Ocean  View  Railway  Com- 
pany, and  conveyed  to  that  company,  "with 
the  benefit  of  and  subject  to  all  suits  and 
proceedingB  which  have  been  or  may  be  in- 
Biituted  bjr  MMid  nceirer." 


Pending  this  condemnation  proceeding, 
Taylor,  as  trustee,  and  Depue,  as  a  bendl- 
ciary,  although  parties  to  the  pending  con- 
demnation case,  began,  in  a  state  court*  n 
proceeding  against  the  turnpike  company  to 
foreclose  the  mortgages  referred  to.  Tba 
Ocean  View  Company,  as  purchaser  of  tha 
property  of  the  Bay  Shore  Company  under 
the  decree  of  sale  made  by  the  circuit  court 
of  the  United  States,  applied  to  that  eonrt 
by  petition  and  supplemental  bill  to  enjoin 
the  foreclosure  suit  until  the  proceeding 
to  condemn  the  mortgagee  interest  pending 
in  another  state  court  should  be  decided. 
It  was  accordingly  enjoined,  and  upon  ap- 
peal by  Taylor,  trustee,  to  the  circuit  eonrt 
of  appeals,  the  injunction  decree  was  up- 
held.    89  C.  C.  A.  338,  162  Fed.  452. 

Recurring  now  to  the  condemnation  pro- 
ceeding: Commissioners  were  appointed 
and  directed  to  ascertain  "a  just  compensa- 
tion for  the  interest  of  all  persons  or  cor- 
porations having  any  interest  in  or  claim 
against  or  lien  upon  said  land,  either  by 
deed  in  trust  or  mortgage."  They  were  di- 
rected to  report  the  present  vslue  of  tlia 
land  with  and  without  improvements  anr* 
the  value  thereof  on  May  1,  1902,  the  date 
of  the  conveyance  of  same  by  the  Consoli- 
dated Company  to  the  Bay  Shore  Company. 
The  Commissioners'  report  was  as  follows: 
"If  valued  as  of  the  Ist  day  of 

May,  1902    15,000 

Will  be  a  just  compensation. 
If  valued  as  of  the  date  of  this  re- 
port, without  improvements   0,200 

Will  be  a  just  compensation. 

*For   the   land,    with    improve-    [SSO 

mento    7,200 

For  the  steel  rails   15,000 

For  the  railroad  ties   1,250 

For  the  poles 1,250 

For  tbe  overhead  construction 2,500 

For  the  machinery  in  power  house. .    25,000 
For  the  buildings  on  tract  No.  2  . .      5,000 

Making  a  toUl  of $57,200 

Will  be  a  just  compensation." 

Later  the  report  came  on  to  be  heard 
upon  exceptions  filed  thereto  by  Depue,  as 
representing  the  beneficiaries  under  the 
Taylor  mortgages.  Taylor,  as  trustee,  had 
all  along  been  a  party,  and  when  Depna 
waived  and  withdrew  nine  of  his  excep- 
tions to  the  report,  Taylor  joined  him  in 
such  waiver  of  exceptions.  The  exceptions 
which  remained  included  exceptions  to  the 
valuation  reported  as  of  May  1902,  and  tho 
valuation  reported  as  of  the  date  of  tbe  re- 
port, May  15,  1906. 

As  the  report  was  in  the  alternative,  iha 
question  was  whether  that  part  of  the  re- 
port which  fixed  the  value  without  improf»> 
^  nanta.  or  thalt  vaxl  ^\a<^  ^«i  the  Tnliia 
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witb  improTements,  should  be  adopted.  The 
trial  court  fixed  the  juat  compenaation  at 
$57,200,  which  included  the  value  added  by 
the  railway  and  stations  which  had  been 
placed  thereon  by  the  Bay  Shore  C!ompany, 
the  predecessor  in  title  of  the  Ocean  View 
Company,  and  directed  the  latter  company 
to  deposit  that  sum  in  bank,  subject  to  the 
eourt's  order. 

From  this  decree  an  appeal  was  taken 
to  the  supreme  court  of  appeals  of  Virginia, 
where  it  was  held  that  the  compensation 
for  the  mortgagee  interest  should  have  been 
limited  to  the  present  value  of  the  property 
without  improvements  placed  thereon  by 
the  Bay  Shore  Company. 

Mr.  Cbarlea  H.  Burr  argued  the  cause 
and  filed  a  brief  for  plaintiffs  in  error: 

Condemnation  proceedings  may  be  nom- 
fnaAlj  adverse  to  the  interests  of  a  party 
standing  in  the  position  of  Walter  H.  Tay- 
lor, trustee;  but  in  reality  when  his  prop- 
erty has  been  taken  already,  he  often  de- 
sires to  have  the  proceedings  upheld,  so 
that  he  may  receive  just  compensation. 
Therefore,  Walter  H.  Taylor,  trustee,  was 
necessarily  in  position  of  acquiescence  in 
the  actions  of  the  court,  until  suddenly 
those  actions  were  reversed  and  a  judgment 
foreign  to  the  issues  raised  by  any  of  the 
parties  was  suddenly  entered.  All  that  he 
could  have  said  and  did  say  as  to  the 
proper  measure  of  damages,  with  respect  to 
the  constitutional  questions  involved,  was 
necessarily  arguendo.  Inasmuch  as  that 
Federal  constitutional  question  was  directly 
and  necessarily  involved  in  the  decision,  and 
inasmuch  as  that  decision  sustained  "an 
authority  exercised  under"  a  state,  it  falls 
within  the  second  class  of  cases  above  cited, 
and  this  court  has  jurisdiction  to  determine 
it 

Columbia  Water  Power  Co.  v.  Columbia 
Electric  Street  R.  Light  &  P.  Co.  172  U.  S. 
475,  43  L.  ed.  521,  19  Sup.  Ct.  Rep.  247. 

Examining  the  cases  in  which  the  state 
supreme  court  reversed  the  decision  of  the 
lower  court,  and  in  which  therefore  the  ap- 
pealing party  here  was  either  the  defendant 
in  error  or  appellee  in  the  state  supreme 
court,  one  observes  that  in  all  of  these 
cases  the  constitutional  question  raised  in 
the  petition  for  rehearing  was  considered 
by  this  court  In  not  a  single  case  was  the 
writ  of  error  or  appeal  dismissed. 

Illinois  C.  R.  Co.  v.  Kentucky,  218  U.  8. 
551,  64  L.  ed.  1147,  31  Sup.  Ct.  Rep.  95; 
Forbes  v.  State  Council,  216  U.  S.  396,  54 
h.  ed.  534,  30  Sup.  Ct.  Rep.  295;  Smith- 
sonian Inst.  V.  St.  John,  214  U.  S.  19,  53 
L.  ed.  892,  29  Sup.  Ct  Rep.  601 ;  Waters- 
Pierce  Oil  Co.  V.  Texas,  212  U.  S.  112,  53 
L.  ed.  431,  2»  Sup.  Ct  Rep.  227;  McCor- 
37  L.  ed. 


quodale  v.  Texas,  211  U.  S.  432,  53  L.  ed. 
269,  29  Sup.  Ct  Rep.  146;  Disoonto  T. 
Gesellschaft  t.  Umbreit,  208  U.  S.  570,  62 
L.  ed.  625,  28  Sup.  Ct  Rep.  337;  Sullivan 
V.  Texas,  207  U.  S.  416,  52  L.  ed.  274,  28 
Sup.  Ct  Rep.  215;  Barrington  v.  Miasouri, 
205  U.  S.  483,  51  L.  ed.  890,  27  Sup.  Ct. 
Rep.  582;  Montana  ex  rel.  Haire  v.  Rioe, 
204  U.  S.  291,  51  L.  ed.  490,  27  Sup.  Ct  Rep. 
281;  McKay  v.  Kalyton,  204  U.  S.  458,  51 
L.  ed.  566,  27  Sup.  Ct.  Rep.  346;  Corkran 
Oil  k  Development  Co.  v.  Amaudet,  199  U. 
S.  182,  60  L.  ed.  143,  26  Sup.  Ct.  Rep.  41; 
French  v.  Taylor,  199  U.  S.  274,  50  L.  ed. 
189,  26  Sup.  Ct  Rep.  76;  McMillen  v.  Fer- 
rum  Min.  Co.  197  U.  S.  343,  49  L.  ed.  784, 
25  Sup.  Ct.  Rep.  533;  Harding  v.  Illinois, 
196  U.  S.  78,  49  L.  ed.  394,  25  Sup.  Ct  Rep. 
176;  Fullerton  v.  Texas,  196  U.  S.  192,  49 
L.  ed.  443,  25  Sup.  Ct  Rep.  221;  Leigh  T. 
Green,  193  U.  S.  79,  48  L.  ed.  623,  24  Sup. 
Ct  Rep.  390;  Wabash  R.  Co.  v.  Flannigan, 
192  U.  8.  29,  48  L.  ed.  328,  24  Sup.  Ct.  Rep. 
224;  Weber  v.  Rogan,  188  U.  S.  10,  47  L.  ed. 
363,  23  Sup.  Ct.  Rep.  263;  Mutual  L.  Ins. 
Co.  V.  McGrew,  188  U.  S.  291,  47  L.  ed. 
480,  63  LJLA.  33,  23  Sup.  Ct  Rep.  375; 
Eastern  Bldg.  &  L.  Asso.  t.  Welling,  181 
U.  S.  47,  45  L.  ed.  739,  21  Sup.  Ct  Rep. 
531;  MaUett  v.  North  Carolina,  181  U.  & 
589,  45  L.  ed.  1015,  21  Sup.  Ct  Rep.  730, 
15  Am.  Crim.  Rep.  241;  Turner  v.  Richard- 
son, 180  U.  S.  87,  45  U  ed.  438,  21  Sup.  Ct 
Rep.  295;  Citizens'  Sav.  Bank  v.  Owens- 
boro,  173  U.  S.  636,  43  L.  ed.  840,  19  Sup. 
Ct  Rep.  530,  571;  Capital  Nat  Bank  ▼. 
First  Nat  Bank,  172  U.  S.  425,  43  L.  ed. 
502,  19  Sup.  Ct  Rep.  202;  Miller  v.  Com- 
waU  R.  Co.  168  U.  S.  131,  42  L.  ed.  409,  18 
Sup.  Ct  Rep.  34;  Pim  v.  St  Louis,  165  U. 
S.  273,  41  L.  ed.  714,  17  Sup.  Ct  Rep.  322; 
Miller  v.  Texas,  153  U.  S.  535,  38  L.  ed. 
812,  14  Sup.  Ct  Rep.  874;  Duncan  v.  Mis- 
souri, 152  U.  S.  377,  38  L.  ed.  485,  14  Sup. 
Ct.  Rep.  570;  California  Powder  Works  ▼. 
Davis,  151  U.  S.  389,  38  L.  ed.  206,  14  Sup. 
Ct  Rep.  350;  Loeber  v.  Schroeder,  149  U. 
S.  580,  37  L.  ed.  856,  13  Sup.  Ct  Rep.  034; 
Bushnell  v.  Crooke  Min.  k  Smelting  Co. 
148  U.  S.  682,  37  L.  ed.  610,  13  Sup.  Ct 
Rep.  771;  Leeper  v.  Texas,  139  U.  S.  462, 
35  L.  ed.  225,  11  Sup.  Ct  Rep.  577 ;  Butler 
V.  Gage,  138  U.  S.  52,  34  L.  ed.  869,  11  Sup. 
Ct  Rep.  235;  Caldwell  t.  Texas,  137  U.  8. 
692,  34  L.  ed.  816,  11  Sup.  Ct.  Rep.  224; 
Texas  &  P.  R.  Co.  v.  Southern  P.  Co.  137 
U.  8.  48,  34  L.  ed.  614,  11  Sup.  Ct  Rep.  10; 
Chappell  V.  Bradshaw,  128  U.  8.  132,  32  L. 
ed.  369,  9  Sup.  Ct.  Rep.  40;  Simmerman  v. 
Nebrsska,  116  U.  8.  54,  29  L.  ed.  535,  6 
Sup.  Ct.  Rep.  383;  Susquehanna  Boom  Oo. 
V.  West  Branch  Boom  Co.  110  U.  S.  57,  28 
L.  ed.  69,  3  Sup.  Ct.  Rep.  408;  Steines  v. 
Franklim  C«iiit;|,  \^  ^i^.  \tk,  <tf^  \^  «^. 
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846;  Lagrange  t.  CSiouteaa^  4  Pet.  287,  7 
U  ed.  861. 

In  no  case  where  the  certificate  was  made 
by  order  of  the  court,  and  made  part  of  the 
record,  has  it  been  held  by  this  court  that 
the  Federal  constitutional  question  inToWed 
would  not  be  considered. 

Seaboard  Air  Line  R.  Co.  t.  Duvall,  225 
U.  S.  477,  66  L.  ed.  1171,  32  Sup.  Ct  Rep. 
790;  Louisville  &  N.  R.  Co.  v.  Smith,  H.  k 
Oo.  204  U.  S.  661,  61  L.  ed.  612,  27  Sup. 
Ct.  Rep.  401;  Cincinnati,  P.  B.  S.  &  P. 
Packet  Co.  v.  Bay,  200  U.  S.  179,  60  L.  ed. 
428,  26  Sup.  Ct  Rep.  208;  Marvin  v.  Trout, 
199  U.  &  212,  50  L.  ed.  157,  26  Sup.  Ct. 
Rep.  31;  Allen  v.  Arguimbau,  198  U.  S. 
149,  49  L.  ed.  990,  26  Sup.  Ct.  Rep.  622; 
Fullerton  t.  Texas,  196  U.  S.  192,  49  L.  ed. 
443,  25  Sup.  Ct.  Rep.  221;  Home  for  In- 
curables V.  New  York,  187  U.  S.  155,  47 
L.  ed.  117,  63  L.RJL  329,  23  Sup.  Ct.  Rep. 
84;  Gulf  &  S.  I.  R.  Co.  v.  Hewes,  183  U.  S. 
66,  46  L.  ed.  86,  22  Sup.  Ct  Rep.  26;  CEip- 
ital  City  Dairy  Co.  v.  Ohio,  183  U.  S.  238, 
46  L.  ed.  171,  22  Sup.  Ct  Rep.  120;  Yazoo 
k  M.  R.  Co.  v.  Adams,  180  U.  S.  41,  45  L. 
ed.  416,  21  Sup.  Ct  Rep.  256;  Henkel  v. 
Cincinnati,  177  U.  S.  170,  44  L.  ed.  720,  20 
Sup.  Ct  Rep.  673;  Dibble  v.  Bellingham 
Bay  Land  Co.  163  U.  S.  63,  41  L.  ed.  72,  16 
Sup.  Ct.  Rep.  939;  Powell  v.  Brunswick 
County,  150  U.  S.  433,  37  L.  ed.  1134,  14 
Sup.  Ct  Rep.  166;  Roby  v.  Colehour,  146 
U.  S.  163,  36  L.  ed.  922,  13  Sup.  Ct  Rep. 
47;  Butler  v.  Gage,  138  U.  S.  52,  34  L.  ed. 
869,  11  Sup.  Ct  Rep.  235;  Felix  v.  Scham- 
weber,  125  U.  S.  54,  31  L.  ed.  687,  8  Sup. 
Ct.  Rep.  759;  Adams  County  v.  Burlington 
k  M.  River  R.  Co.  112  U.  S.  123,  28  L.  ed. 
678,  5  Sup.  Ct  Rep.  77;  Gross  v.  United 
States  Mortg.  Co.  108  U.  S.  477,  27  L.  ed. 
795,  2  Sup.  Ct.  Rep.  940;  Brown  v.  Atwell. 
92  U.  S.  327,  23  L.  ed.  511;  Caperton  v. 
Bowyer,  14  Wall.  216,  20  U  ed.  882;  Panne- 
lee  V.  Lawrence,  11  Wall.  36,  20  L.  ed.  48; 
Messenger  v.  Mason,  10  Wall.  507,  19  L.  ed. 
1028;  Home  for  the  Friendless  v.  Rouse,  8 
Wall.  430,  19  L.  ed.  495;  Mississippi  k  M. 
R.  Co.  V.  Rock,  4  Wall.  177,  18  U  ed.  381 ; 
Lawler  v.  Walker,  14  How.  149,  14  L.  ed. 
864;  Commercial  Bank  v.  Buckingham,  5 
How.  817,  12  L.  ed.  169;  Armstrong  v.  Ath- 
ens County,  16  Pet.  281,  10  L.  ed.  065. 

Mr.  Henry  W.  Anderson  argued  the 
cause,  and,  with  Mr.  £.  Randolph  Williams, 
filed  a  brief  for  defendant  in  error: 

It  is  too  late  to  raise  a  Federal  question 
for  the  first  time  in  a  petition  for  rehearing 
in  the  court  of  last  resort  of  a  state  after 
that  eourt  has  pronounced  its  final  de- 
cision. 
Jforbeg  r.  State  CouDci],  216  U.  S.  896,  54 

JU  ed.  534,  80  Sup.  CL  Rep.  296;  MoCor- 
fS0 


quodale  v.  Texas,  211  U.  8.  432,  63  L.  «d. 
269,  29  Sup.  Ct  Rep.  146. 

A  certificate  of  the  state  court  cannot  con* 
fer  jurisdiction  on  this  court. 

McMillen  v.  Ferrum  Min.  Co.  197  U.  S. 
343,  49  L.  ed.  784,  26  Sup.  Ct.  Rep.  633 1 
Seaboard  Air  Line  R.  Co.  v.  Duvall,  226  U. 
S.  477,  66  L.  ed.  1171,  32  Sup.  Ct  Rep.  790; 
Henkel  v.  Cincinnati,  177  U.  S.  170,  44  L. 
ed.  720,  20  Sup.  Ct  Rep.  573;  Fullerton  t. 
Texas,  196  U.  S.  192,  49  L.  ed.  443,  26  Sup. 
Ct  Rep.  221. 

It  is  never  the  province  of  the  certificate 
to  give  jurisdiction,  but  it  is  merely  for  the 
purpose  of  making  more  certain  and  specific 
what  is  too  general  and  indefinite  in  the 
record. 

Parmelee  v.  Lawrence,  11  Wall.  36,  20  L. 
ed.  48;  Dibble  v.  Bellingham  Bay  Land  Co. 
163  U.  S.  63,  41  L.  ed.  72,  16  Sup.  Ct  Rep. 
939. 

There  is  no  doubt  but  that  this  court  may* 
upon  an  appeal,  properly  presented,  review 
proceedings  had  in  the  state  courts,  under 
state  authority,  in  the  appropriation  of  pri- 
vate property  for  public  uses,  to  determine 
whether  there  has  been  the  due  process  of 
law  guaranteed  under  the  14th  Amendment 
to  the  Federal  Constitution.  This  is  recog- 
nized and  affirmed  in  Chicago,  B.  &  Q.  R. 
Co.  V.  Chicago,  166  U.  S.  226,  41  L.  ed.  079, 
17  Sup.  Ct.  Rep.  581 ;  but  it  has  been  no- 
where declared  by  this  court,  and  it  is 
hardly  to  be  conceived  that  it  will  declare, 
that  the  mere  existence  of  the  issue  as  to 
the  amount  of  the  award  to  be  paid  in  the 
appropriation  of  property  will  give  the 
court  jurisdiction. 

Appleby  v.  Buffalo,  221  U.  S.  524,  55  L. 
ed.  838,  31  Sup.  Ct.  Rep.  600;  Osborne  v. 
Clark,  204  U.  S.  565,  51  L.  ed.  619,  27  Sup. 
Ct.  Rep.  319. 

Mr.  Justice  Lnrton,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

The  case  comes  here  under  S  709,  Re- 
vised Statutes  (U.  S.  Comp.  Stat  1001,  p. 
575),  now  §  237  of  the  new  Judicial  Code 
[36  Stat  at  L.  1156,  chap.  231,  U.  S.  Comp. 
Stat  Supp.  1011,  p.  227].  It  must  there- 
fore appear  that  some  right,  privilege,  or 
immunity  was  claimed  under  the  Constitu- 
tion, or  some  statute  of  the  United  States, 
and  that  the  decision  was  against  the  right, 
privilege,  or  immunity  so  claimed  and  spe- 
cially set  up  by  the  plaintiff  in  error. 

The  error  assigned  here  is  that,  in  per- 
mitting the  condemnation  of  the  interest 
of  the  mortgagees  in  the  strip  of  land  con- 
demned without  including  the  value  of  the 
permanent  improvements  placed  thereon  by 
the  predecessor  in  title  of  the  defendant  ia 
error,  the  Viif^nla  court  has   authorised 


ine.         OONSOUOATEO  TUBNPIKB  00.  t.  NOBFOLK  &  0.  T.  R.  00.       3S0-S9S 

the  taking  of  tlit  property  of  tba  mortgagee  ciple  that  permanent  atructure*  plneed  upon 
plnintill  in  error  "wltlioat  due  proeeae  of  tbe  realty  of  another  b;  a  trespaaaw  be- 
Uvr,  in  Tiolation  of  tb«  Conatitutioi-  of  the  come  the  property  of  the  owner  and  paaa 
United  State*."  under  any  encumbrance  created  by  the  own- 
Juat  compenaatiofl  for  private  proper^  er.  Therefore,  it  waa  contended,  if  the 
taken  for  public  nae  ii  an  eaaential  element  Bay  Shore  Company  taw  flt  to  conatruet 
of  due  proceai  of  law  aa  guaranteed  under  upon  land  subject  to  the  deeda  of  tnut  rep- 
the  14tb  Amendment  Chicago,  B.  ft  Q.  reaented  by  the  plaintiffi  in  error,  with  no 
R.  Co.  T.  Chicago,  ISC  U.  8.  224,  il  L.  ed.  other  authority  than  that  of  a  deed  from 
970,  17  Sup.  Ct.  Rep.  G8I.  The  argument  tiie  mortgagor  in  poiaeaeion,  the  ■tnieturea 
ia  that,  if,  therefore,  Juat  compenaation  re-  placed  tbereon  passed  under  the  mortgage, 
quired  that  the  compenaation  awarded  for  'and  any  decree  condemning  the  land[SSI 
the  intereit  condemned  ahould  include  the  which  denied  compenaation  for  the  valne  of 
value  of  the  land  with  improvement*,  and  the  land  thus  enhanced  operattis  to  deprive 
the  value  of  eucb  improvement*  be  not  *o  the  mortgagee*  of  a  part  of  their  *ecuri^ 
Included,  due  process  ia  lacking;  that  It  without  due  proceea  of  law. 
would  not  in  such  case  be  a  mere  claim  of  Thi*  view  of  the  1*w  of  the  state  wa*  the 
inadequate  compensation,  bnt  a  denial  of  view  whicli  the  trial  court  accepted,  upon 
all  compenaation  for  an  element  of  value  ttie  authority  of  tlie  caae  of  Newport  News 
actually  existing  a*  a  part  of  the  property  ft  O.  P.  R.  A  Electric  Co.  v.  Lake,  101  Ta. 
taken.  Chicago,  B.  ft  Q.  R.  Co.  v.  Chicago,  334,  43  S.  E.  6<e.  The  supreme  court  of 
supra;  Appleby  v.  Buffalo,  221  U.  S.  S24,  tbe  state  upon  appeal  reversed  this  conola* 
55  L.  ed.  838,  31  Sup.  Ct.  Rep.  600.  sion  and  held  that,  "where  a  corporation 
331]  'Before  considering  whether  thi*  i*  a  clothed  with  the  power  of  eminent  domain 
CBBi!  for  the  application  of  the  principle  in-  lawfully  enter*  into  the  posaeiuiion  of  land 
voked,  however,  the  preliminary  question  is  for  ita  purpoeei,  and  place*  improvementa 
whL-tlier  any  aucb  claim  or  right,  under  the  tbereon,  and  afterward*  in*titutea  eondem- 
]4tli  Amendment  was  "apeclally  set  up"  in  nation  proceedings  to  cure  a  defective  title, 
the  state  court,  and  whether  tbe  record  or  to  extinguish  the  lien  of  a  deed  of  truat, 
shows  that  tbe  right  ao  specially  *et  up  waa  it  ia  not  proper,  in  ascertaining  'ju*t  com- 
denied.  penaatlon'  tor  such  land,  to  take  into  eon- 
It  is  contended  that  tbe  right  to  Juat  com-  sideration  the  value  of  such  improvement*, 
penaation  was  the  whole  substance  of  the  "The  commissioners  in  their  report  aa- 
litigation  in  the  state  court,  and  that  this  certained  the  value  of  tbe  Und,  aa  of  the 
right  arose  under  the  Constitution  of  the  date  of  their  report,  without  considering 
United  States.  Tliis  latter  aaaertion  does  the  improvement*,  at  $6,200.  Thla  sum,  wo 
not  neceasarily  follow,  since,  under  the  law  think,  should  have  been  llxed  a*  the  Juit 
and  Constitution  of  the  state,  the  plaintiff*  compensation  for  the  land  taken,  and  the 
in  error  were  equally  entitled  to  duo  trial  court  erred  in  not  so  holding."  [Ill 
procesa  of  law,  including  just  compensation  Va.  142,  143,  08  B.  E.  34S,  Ann.  Caa.  1012A, 
(or  property  taken  for  public  purposes,  and  230.] 

tbe  case  might  well  have  been  litigated  The  ease  of  Newport  New*  ft  0.  F.  B.  4 
wholly  upon  local  law.  Just  auch  a  conteo-  Electric  Co.  v.  Lake,  supra,  relied  upon  by 
tion  was  held  ineffectual  In  Osborne  v.  tbe  trial  court,  was  distinguished,  tha  en- 
Clark,  204  U.  S.  B85,  660,  61  L.  ed.  610,  026,  preme  court  saying  that  in  that  caae,  "tha 
£7  Sup.  Ct.  Rep.  310,  when  it  wa*  aaid:  premises  had  been  sold  under  the  deed  of 
"If  a  case  is  carried  through  the  state  trust,  and  the  purchaser,  who  waa  the  d»- 
courts  upon  argument*  drawn  from  the  fendant  in  the  condemnation  proceedinga, 
state  Constitution  alone,  the  defeated  party  had  recovered  the  premises  in  an  action  of 
cannot  try  his  chanoes  here  merely  by  sug-  ejectment  after  the  improvemenU  bad  been 
Resting  for  the  first  time  when  he  takes  hia  pieced  upon  the  premiaea  by  the  railway 
writ  of  error  that  the  decision  is  wrong  company  under  the  authoritv  of  the  grant- 
under  the  Constitution  of  the  United  States.  ^^^  j^  ^^e  deed  of  truat,"  and  was  therefore 
Crowcll  V    Randell.  10  Pet.  368    308,  0  L  j.     -^         ^^     ^^       „,    ^     ^^         , 

M=^^  *In':  ^"^"^VTIV-  ^r^'^^Wl  ««  »*">"  t""  improvements. 
U.  S.  B4,  20  L.  ed.  535,  6  Buu.  Ct.  Rep.  333:         „      .      .,      .,,   "^     ,  ,. .         .   ,       ... 
„               r,  ,.,             ,,.  rt    o    Ain   .   J  oj         Up   to  the  filing  of  this  opinion  by  the 
Hagar  v.  California,  164  U.  S.  639,  and  24  "^  .    *  .u      .  .  ■  i.*         i  i 

L.  ed.    1044,   14   Bup.   Ct.   Rep.   1186;    Erie  »np«me  court  of  the  state,  no  right  or  claim 

R.  Co.  V.  Pnrdy,  186  U.  S.  US,  163,  46  L.  ^    '*"«    P'«=«"    <>'    ^^    """l"    *''*    ^<* 

ed   84T,  850.  22  Sup.  Ct.  Rep.  606."  Amendment  was  anywhere  specially  aet  up 

The  ground   upon    which   the  claim   wa-  "Pon  the  record.    Nor  is  there  any  mention 

asserted  to  compensation  for  the  improve-  of   the    'Constitution   of   Uie   UnitedUll 

ment*  pUced  upon  the  Und  1^  tbe  Bay  State*  aaide  from  that  found  in  the  15th  ex- 

Sbore  Company  waa  the  eommon-Uw  prin-  oeptioii  to  th*  \«¥>rt  (A  «^»  .wnimaii^wa* 
tr  L.  md.  ** 
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<o  asdess  compensation.    The  exception  re- 
ferred to  was  in  these  words: 

"15.  Said  report  is  also  excepted  to  by 
said  Arthur  W.  Depue  on  the  ground  that  if 
it  ia  held  that  the  proper  interpretation  of 
the  present  statute  of  eminent  domain  is 
that  this  property  can  be  taken,  and  that 
in  the  measure  of  damages  the  value  of  the 
land  alone  is  to  be  considered,  without  im- 
proyements,  then  that  such  interpretation 
impairs  the  obligation  of  a  contract  within 
the  Constitution  of  the  United  States,  be- 
cause it  is  a  different  interpretation  from 
what  the  court  of  appeals  of  Virginia,  prior 
to  this  new  statute,  has  placed  upon  the 
statute  law  relative  to  such  improvements.*' 

At  most  that  is  a  vague  claim  that  if  the 
Virginia  eminent  domain  statute  shall  be 
construed  as  excluding  damage  for  improve- 
ments, there  would  result  a  change  of  deci- 
sion which  would  impair  the  obligation  of 
a  contract. 

No  question  of  the  impairment  of  the 
obligation  of  a  contract  was  decided  in  the 
trial  court  nor  in  the  supreme  court;  nor  is 
any  such  question  assigned  as  error  here, 
nor  presented  in  argument.  Upon  a  peti- 
tion for  a  rehearing  filed  in  the  supreme 
court,  one  of  several  grounds  stated  was, 
that  a  decree  taking  the  land  in  question 
without  compensation  for  the  improvements 
thereon  would  be  "a  taking  without  due 
process  of  law,  in  violation  not  only  of  the 
Constitution  of  Virginia,  but  of  the  14th 
Amendment  to  the  Constitution  of  the 
United  States."  This  application  was  re- 
fused, without  opinion,  the  judgment  entry 
being  in  these  words: 

"The  court  having  maturely  considered 
the  petition  aforesaid,  the  same  is  denied." 

The  words  "maturely  considered*'  do  not 
import  any  decision  of  the  question  made. 
SS 4] Just  such  an  entry  has  *been  held  to 
be  no  more  than  a  refusal  to  rehear  the 
ease.  Forbes  v.  State  Council,  216  U.  S. 
896,  64  L.  ed.  534,  30  Sup.  Ct.  Rep.  295. 

Nothing  is  better  settled  than  that  it  is 
too  late  to  raise  a  Federal  question  for  the 
flnt  time  in  a  petition  for  a  rehearing,  after 
the  final  judgment  of  the  state  court  of 
last  resort.  If,  however,  the  state  court 
actually  entertains  the  petition  and  de- 
cides tlie  Federal  question,  and  this  appears 
1^  the  record,  the  requirement  of  §  709, 
that  the  right  shall  be  specially  set  up  and 
denied,  is  complied  with.  McCorquodale  v. 
Texas,  211  U.  S.  432,  53  L.  ed.  209,  29  Sup. 
Ct.  Rep.  146;  Mallett  v.  North  Carolina, 
181  U.  S.  589,  45  L.  ed.  1015,  21  Sup.  Ct. 
Rep.  730,  15  Am.  Crim.  Rep.  241 ;  McMillen 
T.  Ferrum  Min.  Co.  197  U.  S.  343,  347,  49 
L.  ed.  784,  787,  25  Sup.  Ct.  Rep.  533. 

HMViDg  n^lected   to   raise  any    Federal 
mtion  before  the  UnaJ  judgment  in  the 


state  supreme  court,  and  having  failed  to 
obtain  a  reliearing  that  the  question  might 
thereby  be  raised  and  a  decision  obtained 
upon  it,  the  plaintiffs  in  error  have  endeav- 
ored to  show  that  in  fact  the  supreme  court 
of  Virginia  did  rehear  the  case  upon  their 
petition,  and  did  decide  the  Federal  question, 
therein  for  the  first  time  raised,  adversely, 
by  obtaining  the  certificate  of  the  chief  jus 
tice  of  the  court,  months  after  the  court 
had  handed  down  its  final  opinion,  that  the 
court  "refused  the  said  petition  for  a  rehear- 
ing on  the  ground,  inter  alia,  that  the  de- 
cree or  decision  of  this  court  .  .  .  did 
not  constitute  a  taking  of  the  property  of 
the  defendants  in  error  without  due  process 
of  law,  in  violation  of  the  14th  Amendment 
to  the  Constitution  of  the  United  States, 
and  that  the  defendants  in  error  were  not 
thereby  deprived  of  any  rights  under  said 
Amendment."  This  certificate  was  neviT 
made  the  order  of  the  court  and  a  part  of 
the  record,  as  in  Marvin  v.  Trout,  199  U.  S. 
212,  50  L.  ed.  157,  26  Sup.  Ct.  Rep.  31, 
where  it  was  held  "perhaps  sufficient"  t4> 
show  what  Federal  question  was  decided  in 
a  case  where  no  opinion  was  filed.  But 
that  such  a  certificate  can  do  no  more  than 
make  more  definite  and  certain  that  whicli 
otherwise  may  be  infufficiently  shown  by 
the  record  proper  is  the  settled  *rule  of  [335 
this  court.  That  in  itself  it  cannot  confer 
jurisdiction  is  too  plain  for  controversy. 
Seaboard  Air  Line  R.  Co.  v.  Duvall,  225  U. 
S.  477,  56  L.  ed.  1171,  32  Sup.  Ct  Rep.  790; 
Home  for  Incurables  v.  New  York,  187  U.  S. 
155,  47  L.  ed.  117,  63  L.R.A.  329,  23  Sup. 
Ct.  Rep.  84.  At  the  utmost  it  may  aid  to 
the  understanding  of  the  record.  Gulf  Jb 
S.  I.  R.  Co.  V.  Hewes,  183  U.  S.  66,  46  L. 
ed.  86,  22  Sup.  Ct  Rep.  26. 

For  the  reasons  stated,  the  writ  of  error 
must  be  dismissed. 


SY  JOC  LIENG  et  al.,  Appts., 

V. 

GREGORIO  SY  QUIA  et  aL 
(See  S.  C.  Reporter's  ed.  335-339.) 

Evidence  *  snllicleiicy  *  marrlnire. 

A  Philippine  marriage,  followed  by  forty 
years  of  uninterrupted  marital  life,  should 
not  be  impugned  and  discredited,  after  the 

Note. — On  presumption  flowing  frtim 
marriage  ceremony — see  notes  to  Mog^rinson 
V.  Megginson,  14  L.R.A.  540;  Smith  v. 
Fuller,  16  L.R.A.(N.S.)  98;  and  Vreeland 
V.  Vreeland,  34  L.R.A.(NJ3.)  940. 

On  presumption  as  to  validity  of  former 
marriage  in  prosecution  for  bigamy — see 
note  to  McCombs  v.  State,  9  L.R.A.(N.S.) 
1036. 

lis  U.  B. 


UU.  ST  JOC  LIENO  t.  OREQOBIO  ST  QUIA.  US-398 

d«ath   ot   the  huiband   and   administntior  Arnnila,  but  at  «omr  time  before  ^K2  nmt 

of  bit  estate,  through  an  alleged  prior  Chi  to  Vigan  and  cntrred  the  wrvicf  of  a  mer 

noe   marriage,   .ave   upon    proof   ao   clear  chant    at   an    annual   salary   of   200   pcsoa. 

rtronp   and    unequ.vwal   a>   to   produce   .  During  that  jear  he  was  converted  ti.  the 

moral   conviction  of   the   exutencc  of  auct  __,.    „      •  ..i         ,  ■..■.■      .t 

impediment  Catholic    faith    and    was    baptized    in    the 

[For  other  <Taaes,  see  Brldene*.  XII.  li  II.  e  V^Tuh  church.     The  next  year  he  married 

t.  Id  Useat  Sup.  CL  HKW.]  PetronUa,   the  banns   being   regularly   pub- 

TNo    177  1  liabed  and  the  marriage  publicly  aolemniied 

''  ''  according  to  the   rites  of  the  church,  as  a 

Argued    March   7    and   10.    191».      DMided  pwH^'nary  to  which  he  affirmed  under  oath, 

April  14    1B13  *^^   ^*   '^^'^   '^^  ecclesiastical   *au-[S87 

thoritiea  certifled  after  inquiry,  that  he  waa 

APPEAL  from  the  Supreme  Court  of  thi  '''"  """'"ied-  Shortly  atUr  the  marriage 
Philippine  Islands  to  review  a  judg  ''"  ""'  Pe*«""l»  *<»'=  "P  ^beir  permanent 
ment  which,  reversing  a  judgment  of  th(  I"*™*  '"  Manila.  They  were  then  without 
Court  of  Firat  InaUnce  of  Manila,  in  a  suM  ^"^  P»rtlcuUr  property  other  than  S.OOO 
involving  conflicting  claims  to  a  dece  P"***  "*'"'*'  '*"  "c^'^ed  from  her  mother 
denfa  estate,  held  that  an  alleged  prioi  ""'  ^^o^B^*'  «*«  '*'■  coajugtl  aociety.  He 
Chinese  marriage  of  the  decedent  was  not  ''*""'•  '  merchant,  and  through  their  united 
adequaUly  proved.  Affirmed.  ^'^*"'»  **«?  accumulaUd  real  and  personal 
See  same  case  below,  Ifl  Philippine,  137.  P^°V^^7  amounting  at  the  time  of  hia 
The  fact.  ar«  stated  in  the  opioion.  ^.**''''  *°  "P"»"i»  ot  800,000  pesoa.  They 
lived  in  a  manner  becoming  the  marital 
Mr.  JMkaon  H.  Ralston  argued  the  «t«to  and  were  univeraaUy  recognizwi  as  hua- 
cause,  and,  with  Messrs.  W.  Morgan  Shus-  ''""^  ""^  "'«■  ^^ree  sons  and  two  daugh- 
Ur,  Clement  L.  Bonve,  Frederick  L.  Sid-  *""  "«'•  ''°"'  ">'  ^^  marriage.  One  of  the 
dona,  and  William  E.  Richardson,  filed  a  daughters  married  and  predeceased  her  fath- 
brief  for  appellants.  •'^>  le»v'ng  a  son  aiirrivinp.  The  other  died 
Mesars.  Jumea  H.  Bloant  and  Antonio  *'**■■  **«  father,  leaving  the  mother  as  her 
M.  Oplsso  argued  the  cause  and  filed  a  ""''  ''*''"-  S'ollowing  Sy  Quia's  death  the 
brief  for  appellees.  widow  administered  the  estate,  with  the  aid 
of  the  sons  until  1900,  when  through  ap- 
Mr.  Justice  Tan  Deranter  delivered  the  propriate  judicial  proceedings  the  property 
opinion  of  the  court:  was  distributed  among  the  widow,  WHia, 
This  appeal  brings  under  review  a  ds-  and  grandson  aa  the  peraona  rightly  entitled 
cree  of  the  aupreme  court  of  the  Philip-  thereto.  Tbe  preaei^  suit  was  brought  in 
pinea  in  a  suit  involving  confiicting  claims  '805,  more  than  half  a  century  after  the 
to  the  estate  of  a  Chinese  mercha.it  donii-  marriage,  and  then  for  the  first  time  was 
cilcd  in  those  islands,  and  there  known  as  'ts  validity  or  its  good  fsith  as  to  either 
Vicente  Romero  Sy  Quia,  who  died  intea-  ipouae  brought  in  question, — a  fact  which 
tate  at  Manila  in  1894.  The  appellants,  is  of  particular  significance,  first,  because 
nho  were  plaintiffs  in  the  court  ot  Brat  Vap  Puan  Kiu,  the  alleged  Chinese  wife, 
Inatance.  claim  aa  descendants  of  a  mar-  visited  In  Manila  at  the  home  of  a  brother 
riage  between  the  intestate  and  Yap  Puan  nf  Sy  Quia  twice  during  the  life  of  tlie  lat- 
Niu,  a  Chineae  noman,  said  to  have  been  ler,  and,  seeoDd,  because  two  of  the  plain- 
contracted  in  1847  St  Am  Thau,  in  the  prov-  tiffs  were  aduIU  living  in  Manila  at  the 
ince  of  Amoy,  China.  The  appellees  claim  time  of  Sy  Quia's  death  and  during  tin 
QS  the  dwcendant.  of  a  marriage  with  ^^,„  intervening  before  the  suit 
retronila  Encarnacien,  a  Filipino  woman,  ..  ,„„,„vf 
celebrated  in  J853  at  Vigan,  in  the  Philip-  ""  "'^''K'":;  ,  ,  , 
pines.  The  principal  quest  on  here.  a.  in  There  wa,  testimony  taken  by  way  of  dep 
th«  inaular  courts  ia  whether  the  pr;of  suf-  »""""'  ^.^■"'''  '*f'"%'^'''?^  ^^Y' ^^ 
Bdently  established  the  Chinese  marriage  ^"'  '"""^d  from  the  Philippine,  to  Am 
On  thi.  the  insular  courts  differed,  the  court  "'"  '"  ^"^'  "'""'  *"*  "■"  »"">"»/-«'» 
of  flrst  inatance  finding  the  marriage  ade-  '**"  o'*'  '*"'  ■*"""»  *'"'  '*"  '"  •""' 
qnately  proved,  and  the  aupreme  court,  one  '"^  ^"P  P"'"  '""•  *''®  marriage  being 
jurtice  diBMnting,  holding  the  other  way  "operly  arranged  sad  celebrated;  that  be 
1«  PhlL  Rep.  137.  Before  coming  to  the  evi-  e«ained  at  Am  Thau  three  or  four  years, 
denea  directly  addressed  to  this  luestion  It  luring  which  two  aons  were  bom  of  this 
will  be  well  to  staU  the  facta  about  which  narriage;  that  he  then  returned  to  the 
there  Is  no  dispute.  Philippines  and  Yap  Puan  Niu  continued 
Sy  Quia  was  born  at  Am  Thau,  China,  in  »  reside  'at  AmThau.dylng  there  in[SSS 
IKES,  and  went  to  the  Philippines  at  the  1891;  that  the  four  plaintiffs  are  the  onl; 
age  of  twelve.  At  flrst  be  was  located  ia  llTins  deaMa&t.u\a  Wl  V>na  -ma-ffx^^.  'i:*'* 
B7  Ih  0d.  XWK 
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b«!ng  graTidsons,  one  a  granddaughter,  and 
one  a  great-grandson.  Six  of  the  witnesses 
in  Cliina  testified  directly  to  the  marriage, 
and  their  testimony,  if  standing  alone, 
would  be  quite  persuasive  of  its  occurrence, 
notwithstanding  some  discrepancies  in  their 
statements.  But  this  testimony  did  not 
stand  alone.  It  was  met  and  contradicted 
by  that  of  several  Philippino  witnesses, 
taken  mostly  by  deposition,  to  the  effect  that 
they  had  known  Sy  Quia  in  Vigan  for 
some  years  before  his  marriage  to  Petronila 
in  1853,  and  that  he  was  living  there  during 
the  period  when,  according  to  the  opposing 
testimony,  he  married  Yap  Puan  Niu  and 
remained  in  China.  One  of  these  witnesses 
was  an  aged  man,  who  testified  with  cer- 
tainty that  he  was  a  student  at  Manila  be- 
tween  1830  and  1845  and  knew  Sy  Quia 
there;  that  he,  the  witness,  was  married  at 
Vigan  in  1847,  and  that  Sy  Quia  was  living 
there  then.  Others  of  these  witnesses  give 
kindred  reasons  for  their  ability  to  speak 
with  precision  concerning  Sy  Quia's  pres- 
ence at  Vigan  during  the  period  in  question. 
Still  other  witnesses  gave  testimony  more 
or  less  corroborative  of  these  opposing  the- 
ories, but  it  was  less  direct  and  was  also 
contradictory. 

In  addition  to  this  conflicting  testimony 
there  was  this  situation,  as  before  indicated: 
The  Philippine  marriage  and  the  forty 
years  of  uninterrupted  marital  life  follow- 
ing it  were  not  only  established  but  conceded. 
While  Sy  Quia  lived  the  validity  of  that 
marriage  passed  unchallenged  and  no  right 
was  asserted  under  the  one  alleged  to  have 
occurred  in  China.  More  than  this,  the 
right  of  the  widow  and  children  of  the 
Philippine  marriage  to  the  property  acquired 
during  its  existence  went  unquestioned  for 
eleven  years  after  his  death  and  for  five 
years  after  the  judicial  distribution  of  the 
property. 

In  these  circumstances  every  presumption 
S89]was  in  favor  *of  the  validity  and  good 
faith  of  the  Philippine  marriage,  and  sound 
reason  required  that  it  be  not  impugned  and 
discredited  through  the  alleged  prior  mar- 
riage save  upon  proof  so  clear,  strong,  and 
unequivocal  as  to  produce  a  moral  convic- 
tion of  the  existence  of  that  impediment. 
The  conflicting  testimony,  isolated! y  consid- 
ered, did  not  measure  up  to  this  standard, 
and  clearly  it  did  not  do  so  if  proper  re- 
gard was  had  for  the  probative  force  of  the 
conduct  of  all  the  parties  concerned  during 
the  many  intervening  years.  Then,  too, 
the  lips  of  Sy  Quia  and  Yap  Puan  Niu  had 
been  sealed  by  death,  and  this,  with  the  long 
interval  of  time,  gave  unusual  opportunity 
for  the  use  of  fabricated  testimony,  the 
antrutb  of  wbieb  It  would  be  difficult  to 


Giving  duo  effect  to  these  considerations, 
we  cannot  say  that  the  Supreme  Court  of 
the  Philippines  erred  in  holding  that  the 
Chinese  marriage  was  not  adequately 
proved.  Indeed,  we  regard  the  evidence  as 
not  producing  a  moral  conviction  of  the  ex- 
istence of  that  marriage,  but  as  leaving  the 
issue  in  serious  doubt.  The  decree  is 
cordingly  affirmed. 


C.  H.  REXFORD,  Petitioner, 

V. 

BRUNSWICK-BALKECOLLENDER  CO. 

(See  &  C.  Reporter's  ed.  88i)-346.) 

Judges  —   disquallflcation  —  preTloue 
connection  with  the  case. 

1.  The  Federal  district  judsre  who  heard 

and  denied  a  motion  to  remand  the  cau»e  to 

the  state  court  whence  it  had  been  removed 

is   disqualified   to  sit  in   the  circuit  court 

of  appeals  upon  the  hearing  of  an  appeal 

from  the  final  decree  of  the  circuit  court 

in  such  case  by  tlie  provision  of  the  act  of 

March  3,  1801    (26  Stat,  at  L.  826,  chap. 

517,  U.  S.  Comp.  Stat.  1901,  p.  548),  §  3, 

that  "no  justice  or  judge  before  whom  a 

cause  or  question  may  have  been  tried  or 

heard  in  a  district  court  or  existing  circuit 

court  shall  sit  on  the  trial  or  hearing  of 

such  cause  or  question  in  the  circuit  court 

of  appeals." 

[For  other  cases,  see  Judges,  III.,  In   Digest 
Sup.  ct  1008.] 

Judges  *   disqualification   *  previous, 
connection  with  the  case. 

2.  The  voluntary  declaration  of  counsel 
for  the  appellant  before  the  hearing  is  be- 
gun, that  he  will  not  insist  upon  the  ob- 
jection to  the  removal  of  the  cause  fromi 
a  state  court,  founded  upon  the  time  wheui 
the  removal  petition  was  filed,  as  he  now 
believes  the  case  was  properly  removed,  so* 
far  eliminates  that  Question  from  the  case 
as  to  remove  the  disqualification  of  the* 
Federal  district  judge,  who  had  heard  and> 
denied  the*  motion  to  remand,  to  sit  in  the 
circuit  court  of  appeals  on  appeal  frooL 
the  final  decree  of  the  circuit  court,  whichi 
would  otherwise  result  from  the  provision, 
of  the  net  of  March  3,  1801,  §  3,  that  "n** 
justice  or  judge  before  whom  a  cause  or 
question  may  have  been  tried  or  heard  ioi 
a  district  court  or  existing  circuit  court 

Note. — On  disqualification  of  judge  fronk 
having  tried  case  before — see  note  to  WiU 
Ham  Cramp  &  Sons  Ship  k  Engine  Bldg.  Co.. 
V.  International  Curtis  Marine  Turbine  Oo. 
poet,  1003. 

As  to  what  judgments  or  decrees  are  final! 
for  purposes  of  review — see  notes  to  Brushi 
Electric  Co.  v.  Electric  Improv.  Co.  2  C.  C^ 
A.  370;  Central  Trust  Co.  v.  Madden,  If 
C.  C.  A.  238;  Presoott  &  A.  C.  R.  Co.  y^ 
Atchison,  T.  &  S.  F.  R.  Co.  28  C.  C.  A.  482;. 
Gibbons  ▼.  Ogden,  5  L.  ed.  U.  S.  302*.  and 
SeUouex  ^r.  Ucm^ViUV,  40  L.  ed.  U.  S   1001. 

^"1%  \:k.  a. 


tm.  BEXrOBD  V.  BRUireWICKBALKS-O0U.Ein)ES  CO. 

tUH  tit  OD  th«  trial  or  hearing  of  tatl  baiuted  hj  the  felling  Mid  rcmoral  of  all 
MOM  or  quettion  In  tha  eimiit  eonrt  ol  tbe  tree*  covered  hf  them;  and  that,  if 
ameala."  thoae  righta  had  not  bean  thus  BKhBii«t«d, 

Smt'tTf.  Ct-TeOM    "^^        "  thaj   had  bMn   loit  by   abaadonmeut   and 

Appeal  —  flnalltr  of  Jndgment.  '■!>■«   <>'  ^i™'-     "^^  anawer   asMrtad   tha 

3.  A  decree  of  a  Federal  circuit  contl  li  validity  of  tha  d«ed»,  alleged  that  aneb  ent- 
not  flnal  for  the  purpow  o(  an  appeal  tc  ting  and  removal  a«  occurred  prior  to  the 
a  eirenit  court  of  appeals,  where  it  dia  auit  wan  done  in  tbe  lawful  exercise  of  the 
paws  of  a  Mrt  only  ol  the  iMuca,  the  eourt  HghU  acquired  under  the  deeds,  denied  that 
fining  the  caae  for  foTttor  oriew,  and  (hoee  righta  had  been  loat  by  abandonment, 
1  relerenct  j^p^  ^,  j;^  ^^  otherwUe,  and  asserted 
that  moat  of  the  trees  oorercd  by  the  deeds 
were  still  itanding,  and  the  defendant  was 
entitled  to  cut  and  nmove  them  without 
any  restriction  in  point  of  time.  Tt  ap- 
peared fr<»i  tlie  pleadings  that  the  deeds 
had  been  executed  twenty-four  years  before 
tha  luit,  and  did  not  purport  to  cover  all 
the  trees,  but  only  a  designated  uumlMr  of 
pine  and  poplar  tree*  2  feet  in  diameter  at 
the  butt,  all  mariied  with  the  letter  "I^" 
After  the  iasuei  were  framed,  the  circuit 
court,  with  the  acquiescence  of  the  parties, 
entered  the  following  order: 

"And  it  appearing  to  the  eourt  that  the 


wbaeqMently  mailing  an  order  of  r 
to  a  epeciaJ  master  to  talce  the  re 

•  AppenI  and  Brtor,  1 


tvw  ot 


ON  WKIT  of  Certiorari  to  tbe  Unitod 
Statea  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit  to  review  a  decree  which 
afltrmed  a  decree  of  the  Circuit  Court  for 
tbe  Western  District  of  North  Carolina,  in 
favor  of   defendant   on  some   ol  thi 


iBTolved  In  a  suit  to  cancel  certain  deeds  righU  of  tbe  defendant  in  this  action  de- 
Mid  to  enjoin  witriea  on  tlie  premieea  con-  Pend  primarily  on  several  questions  of  law 
v^ed.    Rfffersed  and  remanded  to  the  Dis-    l**^  «"  documentary  evidence  of  iU  tttle 


to  the  trees  in  questioi 

"And   it  further  appearing  to  the  court 

that  it  would  facilitate  the  hearing  of  said 

cause    if    such    documentary    evidence    were 

olTered    and    inch    preliminary    question    of 

title   flrat  dispnscd   of  by  the  court; 

"Now,  therefore,  it  is  ordered  that  these 

Mr.   J.me.   H.   Merrlmcn   argued   the    fMtion.  of  law  and  the  docuraenUY  eW- 

and.  with  Mesar..  a  W.  Black  and      *""  ***'*"«  *'"™''  ^  ""^  presented  to 

b™.    «i-j  .  k.ij  . j.._.      -be   court   for  argument,  and  sil   questions 

■of  fact  in  this  cause  be  held  in  abey-[S4t 
ince  until  aaid  preliminary  questions  ara 
lisposed  of  by  the  court." 

A  partial  hearing  pursuant  to  that  order 
'ceulted  in  tbe  rendition  of  a  decree  to  the 


trkt  Court  for  final  disposition.t 
See  same  caae  below,   104  G.  C.  A 

ISl  Fed.  462. 
Tho  facta  are  stated  in  tlie  opinion. 

Mr.  Jnllna  C.  Martin  argued  the 
and    filed   a  brief   for  petitioner, 


T.  D.  Bryson,  filed  a  brief  for  respondent. 


Mr.  Justice  Van  Devnnter  delivered  the 
opinion  of  the  court: 

This  waa  a  suit  by  the  owner  of  a  large 
body  of  lands  in  two  counties  in  North  Caro-      „    .    ..    ^   ,.  i.    n.      ^     j     i 

Una,  to  canoel  cerUin  deed,  under  whieh  f^'^J  ^^*^  ^''«>"«':  *^«  ^«^»  'l  ''""*■- 
the  defendant  was  claiming  several  thousand  ■'■J  **«/»  "^^fA  ^T""/"'  "  absolute  and  i. 
«41]-growing  trees  on  the  lands,  to  enjcin     l«*«?'"e  title  in    fee  simple   to  the   trees 


the  defendant  from  entering  on  the  premii 

and    cutting    or    interfering    w'" 

tbe  trees  thereon,   and  to  recnv 

for  trees  alleged   to  have  been   wrongfully 

ent  and  removed  before  the  suit.    The  bill 

charged,  in  effect,  that  tbe  deedi 


Lbereln  described,  as  also  a  right  of  ii  _ 

of     '"^  •g''***  for  the  purpose  of  cutting  and 

,  removing  them;   and  that  under  a  proper 

..*"".?!^     »nitfuction  of  the  deeds  the  defendant  was 

lot  restricted  to  a  reasonable  time  within 

vbich  to  fell  and  remove  the  trees,  but  was 

intitlcd   to   do  so  whenever  it  choae.     llie 


t.r^  .old,  thai  II  lb.y  ..r.  .ot  orlji^lly    j„„,  „„,„„,     ..^.j 


void,  all  rights  under  them  had  been  ax- 

tOrdered  by  the  court  on  June  IS,  1B13, 
that  the  mandate  heretofore  iuued  in  this 
eanse  be  recalled,  and  that  the  decree 
antered  herein  on  April  14,  1913,  in  so  far 
■■  it  piwides  that  the  pctitiorcr  recover 
eoats  in  this  court,  t>e,  and  the  same  is 
barAy,  vacated  and  set  aside.  Further 
ordered  that  each  party  pay  their  own 
M«ti  in  this  eonrt. 

•r  xs.  Ml.  I 


this 


Ained  for  further  orders."  Shortly  therc- 
ifter  an  order  was  entered  reciting  that 
'there  is  much  other  proof  touching  the 
natters  in  isaue  necessary  to  be  heard,  look- 
ng  to  a  final  judgment,"  and  appointing 
I  special  master  "to  take  proof*  of  all  and 
lingular  the  issues  herein  (except  tbe  evi- 
lence  in  the  cause  herFtofore  heard  by  this 
court) ,  ean«c\lk\\i  to  ^oi-a  tVAitnsfc  «sn^vKc^- 
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iag  the  identity  of  certain  marked  trees 
described  in  the  plead ings,  and  to  report 
the  number  and  identity  of  such  trees,  and 
to  ascertain  and  report  his  findings  to  this 
court." 

Without  awaiting  the  incoming  of  the  re- 
port of  the  special  master,  or  the  action  of 
the  court  thereon,  the  plaintiff  prayed  and 
wma  allowed  an  appeal  from  the  decree  be- 
fore described  to  the  circuit  court  of  ap- 
peals, and  the  decree  was  there  affirmed. 
104  C.  C.  A.  210,  181  Fed.  462.  The  plain- 
tiff then  petitioned  this  court  for  a  writ 
of  certiorari,  which  was  allowed. 

The  first  question  that  claims  our  atten- 
tion is  whether  one  of  the  judges  who  sat 
at  the  hearing  in  the  circuit  court  of  ap- 
peals was  disqualified  under  the  statutory 
provision  (26  Stat,  at  L.  826,  chap.  517, 
f  3,  U.  S.  Comp.  Stat.  1901,  p.  548)  which 
declares  "that  no  justice  or  judge  before 
whom  a  cause  or  question  may  have  been 
tried  or  heard  in  a  district  court,  or  exist- 
ing circuit  court,  shall  sit  on  the  trial  or 
hearing  of  such  cause  or  question  in  the 
S48]circuit  *eourt  of  appeals."  The  facts 
bearing  on  this  question  are  these:  The  suit 
was  begun  in  a  state  court,  and  was  re- 
moved to  the  circuit  court  by  the  defendant 
on  the  ground  of  diverse  citizenship.  The 
amount  in  controversy  and  the  citizenship 
of  the  parties  were  concededly  such  as  to 
admit  of  the  removal,  but  the  plaintiff,  con- 
ceiving that  the  right  of  removal  was  not 
seasonably  asserted,  moved  on  that  ground 
alone  that  the  suit  be  remanded  to  the 
state  court.  The  motion  was  denied,  and 
the  plaintiff  excepted.  When  the  cause 
came  on  for  hearing  in  the  circuit  court 
of  appeals  the  district  judge,  who  had  heard 
and  denied  the  motion  to  remand  (but  had 
done  nothing  else  in  the  case),  was  sitting 
as  one  of  the  judges  of  that  court  in  virtue 
of  an  assignment  under  the  court  of  appeals 
act.  Counsel  for  the  plaintiff  thereupon 
•nggested  the  question  whether  the  district 
judge  was  disqualified  to  sit  on  the  hearing 
of  the  appeal,  and  the  court  inquired  wheth- 
er the  objection  to  the  removal  would  be 
insisted  upon.  Counsel  for  the  plaintiff  an- 
swered that  "it  would  not,"  and  that  he 
"believed  the  case  had  been  properly  re- 
moved." The  hearing  then  proceeded,  the 
district  judge  sitting  as  one  of  the  judges 
and  participating  in  the  decision,  which 
made  no  mention  of  the  objection  to  the  re- 
moval, doubtless  because  it  was  regarded  as 
expressly  withdrawn.  In  the  petition  for 
certiorari  and  in  the  supporting  brief  the 
plaintiff,  although  admitting  the  above  col- 
loquy, insisted  that  the  district  judge  was 
nevertheless  disqualified. 
Unless  what  w&a  said  by  counsel  for  the 
pimiatiff  in    tbat   colloquy   completely    re- 


lieved the  circuit  court  of  appcab  from 
considering  and  deciding  the  question  relat- 
ing to  the  removal,  there  can  be  no  doubt 
of  the  disqualification  of  the  district  judge. 
The  terms  of  the  statute,  before  quoted,  are 
both  direct  and  comprehensive.  Its  mani- 
fest purpose  is  to  require  that  the  circuit 
court  of  appeals  be  composed  in  every  hear- 
ing of  judges  none  of  whom  will  be  *in[844 
the  attitude  of  passing  upon  the  propriety, 
scope,  or  effect  of  any  ruling  of  his  own 
made  in  the  progress  of  the  cause  in  the 
court  of  first  instance,  and  to  this  end  the 
disqualification  is  made  to  arise,  not  only 
when  the  judge  has  tried  or  heard  the  whole 
cause  in  the  court  below,  but  also  when  he 
has  tried  or  heard  any  question  therein 
which  it  is  the  duty  of  the  circuit  court 
of  appeals  to  consider  and  pass  upon.  Am- 
erican Constr.  Co.  v.  Jacksonville,  T.  k  K. 
W.  R.  Co.  148  U.  8.  372,  387,  37  L.  ed.  486, 
492,  13  Sup.  Ct.  Rep.  758;  Moran  ▼.  Dilling- 
ham, 174  U.  S.  153,  43  L.  ed.  930, 10  Sup.  Ct 
Rep.  620.  That  the  question  may  be  easy  of 
solution,  or  that  the  parties  may  consent  to 
the  judge's  participation  in  its  decision, 
can  make  no  difference,  for  the  sole  criterion 
under  the  statute  is,  does  the  case  in  the 
circuit  court  of  appeals  involve  a  question 
which  the  judge  has  tried  or  heard  in  the 
course  of  the  proceedings  in  the  court  be- 
low? 

Whether  such  a  question  was  involved  in 
this  instance  turns  upon  the  effect  to  be 
given  to  the  declaration  of  counsel  for  the 
plaintiff,  made  before  the  hearing  was  be- 
gun in  the  circuit  court  of  appeals,  that 
the  objection  to  the  removal  would  not 
be  insisted  upon,  because  he  believed  the 
case  was  properly  removed.  If  that  oper- 
ated to  eliminate  the  question  relating  to 
the  removal,  and  to  relieve  the  court  from 
considering  or  deciding  it,  it  seems  plain 
that  the  statute  did  not  apply.  On  the  other 
liand,  if  counsel's  declaration  amounted 
only  to  a  consent  that  the  court  as  then 
composed  might  proceed  to  a  hearing  and 
decision  of  that  question,  it  seems  equally 
plain  that  the  statute  did  apply,  and  that 
the  consent  given  was  of  no  effect  whatever. 
We  think  the  former  is  the  correct  view. 
Whether  the  removal  was  taken  within  the 
time  designated  in  the  removal  act  waa  a 
question  which  the  plaintiff  could  raise  and 
insist  upon,  or  waive,  at  his  option.  It 
was  not  jurisdictional  in  the  sense  that  the 
circuit  court  or  the  circuit  court  of  appeaU 
was  required  to  notice  it  9ua  sponte.  As 
was  said  by  this  court  in  Powers  ▼.  Chesa- 
peake •&  0.  R.  Co.  109  U.  S.  02,  08,  42 [S 45 
L.  ed.  673,  675,  18  Sup.  Ct.  Rep.  264;  "The 
existence  of  diverse  citizenship,  or  other 
equivalent  condition  of  jurisdiction,  is  fun- 
damental*, tVie  want  of  it  will  be  taken  no- 


l»lt. 
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tiee  of  by  the  court  of  its  own  motion,  and 
cannot  be  waived  by  either  party.  Man- 
chester, C.  &  L.  M.  R.  Co.  V.  Swan,  111  U. 
S.  379,  28  L.  ed.  402,  4  Sup.  Ct.  Rep.  610. 
But  the  time  of  filing  a  petition  for  removal 
is  not  essential  to  the  jurisdiction;  the  pro- 
vision on  that  subject  is,  in  the  words  of 
Mr.  Justice  Bradley,  'but  modal  and  formal,' 
and  a  failure  to  comply  with  it  may  be  the 
subject  of  waiver  or  estoppel."  (Citing 
cases.) 

Of  course,  to  be  of  any  effect,  the  with- 
drawal of  the  question  which  the  judge  has 
tried  or  heard  in  the  lower  court  must  be 
purely  voluntary.  The  record  shows  that 
it  was  so  in  this  instance,  and  counsel  for 
the  plaintiff  has  not  suggested  the  contrary. 
But  that  our  ruling  may  not  be  misap- 
prehended, we  deem  it  well  to  observe  that 
the  court  should  avoid  such  an  inquiry  as 
was  made  of  coimsel  in  this  case,  lest  it 
be  mistaken  for  an  invitation  to  withdraw 
the  question.  Our  ruling  rests  on  the 
ground  that  there  was  no  such  mistake 
here. 

With  the  question  arising  on  the  removal 
proceedings  eliminated,  as  we  think  it  was 
by  counsel's  declaration,  there  was  left  no 
ground  for  regarding  the  district  judge  as 
disqualified. 

The  plaintiff  advances  several  arguments 
to  show   that   the  decision  of  the  circuit 
court  of  appeals  should  have  been  one  of 
reversal,  rather  than  of  affirmance,  but  it 
will  not  be  necessary  to  state  or  consider 
tliem.    In  the  Federal  courts  an  appeal,  as 
a  general  rule,  lies  only  from  a  final  decree. 
It  is  otherwise  in  the  exceptional  instances 
specified  in  §  7  of  the  court  of  appeals  act 
as  amended  April  14,  1906  (34  Stat,  at  L. 
116,  chap.  1627),  and  in  two  or  three  simi- 
lar enactments,  but  none  of  these  includes 
the  present  case.    What  we  have  said  of  the 
decree  of  the  circuit  eourt  shows  that  it 
was  not  final,  but  interlocutory  only.     It 
did  not  dispose  of  all  the  issues,  and  was 
S 4 6] but  a  step  toward  *a  final  hearing  and 
decree.  Further  proofs  were  yet  to  be  taken, 
and  not  until  that  was  done  could  the  entire 
controversy  presented  by  the  pleadings  be 
adjudicated.    This  was  recognized  by  the  re- 
tention of  the  case  for  further  orders  and 
by   the   subsequent  reference  to   a  special 
master  to  take  the  remaining  proofs.    Plain- 
ly such  a  decree  is  not  appealable.     If  it  I 
were,    the    case    could    be    taken    to    the  I 
appellate  court  in  fragments  by  successive  I 
appeals.    But  this  the  law  wisely  prevents  * 
by    postponing   the   right   of   appeal   until  i 
there   is   a   final    decree   disposing   of   the 
whole  case.    Perkins  v.  Foumiquet,  6  How. 
206,  12  L.  ed.  406;  Grant  v.  Phoenix  Mut 
Ins.  Co.  106  U.  8.  429,  27  L.  ed.  237,  1  Sup. 
67  Zj.  ed. 


Ct.  Rep.  414;  McGourkey  v.  Toledo  k  O.  C. 
R.  Co.  146  U.  S.  536,  86  L.  ed.  1079, 13  Sup. 
Ct.  Rep.  170;  Covington  v.  First  Nat.  Bank, 
185  U.  S.  270,  46  L.  ed.  906,  22  Sup.  Ct. 
Rep.  645;  Ex  parte  National  Enameling  k 
Stamping  Co.  201  U.  S.  156,  50  L.  ed.  707, 
26  Sup.  Ct.  Rep.  404. 

As  the  circuit  court  of  appeals  erred  in 
entertaining  the  appeal,  its  decision  is  va- 
cated and  the  case  is  remanded  to  the  dis- 
trict court,  as  successor  to  the  circuit  court, 
with  directions  to  proceed  to  a  final  disposi- 
tion of  the  case  in  regular  course. 

Reversed. 


MICHIGAN  TRUST  COMPANY,  Petitioner, 

V. 

EDWARD   P.   FERRY. 

(See  S.  C.  Reporter's  ed.  346-356.) 

Judgment  —  of  court  of  sister  state  — 
Jurisdiction  of  person. 

1.  An  executor  who  has  removed  from 
the  jurisdiction  is  bound  by  a  personal 
judgment  for  a  devastavit,  rendered  in  the 
administration  proceedings  upon  construc- 
tive service  by  the  probate  court  appoint* 
ing  him,  in  favor  of  an  administrator  de 
5onts  non^  if  the  local   law  permits  such 

Note. — As  to  full  faith  and  credit  to  be 
piven  to  state  records  and  judicial  proceed- 
ings— see  notes  to  Lindley  v.  Clteilly,  1 
L.R.A.  79;  Chinunington  v.  Belchertown,  4 
L.R.A.  131;  Rand  v.  Hanson,  12  L.RJL  574; 
Wiese  v.  San  Francisco  Musical  Fund  Soc.  7 
L.RJ^.  578;  Darby  v.  Mayer,  6  U  ed  U.  S. 
367;  Mills  v.  Duryee,  3  L.  ed.  U.  S.  411; 
D'Ar^  V.  Ketchum,  13  L.  ed.  U.  S.  048; 
and  Huntington  v.  Attrill,  36  L.  ed.  U.  8. 
1123. 

As  to  judgments  of  another  state  or  coun- 
try, rendered  against  an  executor  or  ad- 
mmistrator — see  note  to  Braithwaite  t. 
Harvey,  27  L.R.A.  101. 

As  to  state  decisions  and  laws  as  rules  of 
decision  in  Federal  courts— see  notes  to 
Snare  &  T.  Co.  v.  Friedman,  40  L.ILA.(N.S.) 
380;  Forepaugh  v.  Delaware,  L.  &  W.  R.  Co. 
5  L.R.A.  508;  Clark  v.  Graham,  5  L.  ed. 
U.  S.  334;  Elmendorf  v.  Taylor,  6  L.  ed. 
U.  S.  290;  Jackson  ex  dem.  St.  John  ▼. 
Chew,  6  L.  ed.  U.  S.  583;  Mitchell  v.  Bur- 
lington, 18  L.  ed.  U.  S.  351;  and  United 
States  ex  rel.  Butz  v.  Muscatine,  19  L.  ed. 
U.  S.  490. 

As  to  what  service  of  process  is  sufBcient 
to  constitute  due  process  of  law — see  note  to 
Pinney  v.  Providence  Loan  &  Invest.  Co.  50 
L.R.A.   577. 

As  to  insanity  as  affecting  judgments- 
see  note  to  Cooper  v.  Greenleaf,  35  L.R.A. 
(N.S.)   1090. 

As  to  the  validity  of  personal  judgments 
rendered  upon  constructive  service  of  wM' 
ess — see  imAa  to  'MLo^vs  ^.  '^u'ldiak^  \^  ^I^^J^ 
231. 


8UPBBUB  const  or  THB  UKFTBD  STATES. 

practice,  aliiM  if  a  judicial  proceeding  is  Conit.,   Hth  Amend.,  fn  » 

MgUD    with    jnrildietion    over    the    peraon  ment    for    «    devastavit,    rendered    bj    tb« 

of   the   party    concerned,   it   ii   within    the  probate  court  conformably  to  the  local  prae- 

power  of  the  state   to  bind  him  by  every  tioe,  in  favor  of  an  administrator  de  boni* 

•nbeequent  order   in   the  cause.  kok,  against  the  executor,  who,  having  r*- 

[For   other  caae^   see   Jndsment,   III.   b,   1 ;  moved   to  another  jurisdiction,  and  having 

TI.  b.  in  DlBest  Bod.  Ct.  1908.]  been  adjudged  incompeUat  thert,  can  only 

CoortB  —  Jurisdiction  of  prob>l«  court  be    served    constructively,   where   the   •(eps 

—  Jadgmeiiit  for  devasUvlt.  taken  were  concurred  in  by  both  the  court 

2.  A  aUU  may  invest  its  probste  courts  that    controlled    the    cause   and   the    court 

with  jurisdiction  to  render  a  personal  judg-  that  controlled  bis  peivon. 

ment  for  a  devastavit  against  an  executor,  [far  otber  casea.  see  ConstllQtlonal  Law,  IT. 

in  favor  of  an  administrator  da  bonit  non.  b,  8.  in  Digest  8np.  Ct.  1M8.1 
[roc  otber  cases,  see  Courts,  II.  b,  S,  Id  Digest 

8ap.  Ct.  1008.]  .„ 

Federal   courts    -   following   decisiona  ENo*   200  and  201.] 


lis  powers,  in  the  absence  of  statute  or  de- 
cision to  the  contrary. 
[For  other  cases,  see  Coarts,   Vll. 

DlKCit  8np.  Ct.  IBOB.J 

Oonrts  —  JnrlHdlctlon  of  probate  court  \J  States    Circuit    Court    of    Appeals    for 

—  Judgment  for  devastaTlt.  the    Eighth    Circuit    to    review    judgment* 

4.  A  judgment  in  personam  for  a  devM-  which  affirmed  judgments  of  the  Circuit 
tavit,  rendered  against  an  executor  and  in  Court  for  the  District  of  UUh,  susUining 
favor  of  an  administrator  d«  6onw  ison  by  jemurre,*  to  the  complaint,  in  suits  upo^ 
^"hatn^n^^SnTt^^pT^'ra^uStirtSl  «;  "i^Vo'  t-'e  P"?,"te  Court  of  Otta^ 
staU  supreme  court  decid^  otherwise,  in  bounty  in  the  SUte  of  Michigan.  B«- 
Tiew  of  Mich.   Comp.  Laws   1B57,   SI  2B77,  versed. 

2984,    Comp.    Laws    1897,    SS    0428,    B435,        See  same  case  below,  No.  200,  B9  C.  C.  A. 

wbieh  provide  for  chaining  an  executor  in  221,   175   Fed.   087-,   No.   201,  90   C.   C.  A. 

his  account  with  all  the  goods  of   the  de-  235,  175  Fed.  S81. 
ceased  that  come  to  his  possession,  and  with        jhe  facts  are  rtated  in  the  opinion, 
waste  in   case   of  neglect  to   pay   over  the 

money  in  his  hands,  or  of  Iobb  to  the  persons        Messrs.  Wlllard  P.  Kceney  and  Cbarlea 

Interested,  with  liability  on  the  bond  as  an  8.    Thomaa   argued   the   cauae,   and,   with 

alternative,  and  of  decisions  of  the  highest  Messrs.    Edward    B.    Critchlow,    Henry    C. 

sUte  court  that  money  received  by  an  ad-  Hall,  and  Walter  I.  Liliie,  filed  a  brief  for 

ministrator,  and  unjustifiably  paid  out,  is  petitioner - 

still  in  his  hMd.  in  contompUtion  of  law,        p^,  ^^^^^     ^     ^.      j^     l^  ^  Mcordad 

and   that  parties  interested  may  surcharge  ,      .,  ,       >  .<.     n   '.  j   o^  ,.       i     ^l 

or  falsify  Ms  account,  and  that  the  assrts  ^7  the  courU  of  the  Un.ted  SUtea  to  th* 

of  an  estate  are  not  regarded  aa  adminis-  A""!    d'^ee    rendered    in    Michigan,    which 

tered   until    they    have   been   collected   and  should  be  construed  in  the  light  of  the  sUt- 

applied  as  required  by  law  or  by  the  will,  utes  and  decisions  of  Micliigan,  and  should 

until   which    time   the   jurisdiction   of   the  be  given  the  same  efl'cct  iu  other  states  U 

Frobate  court  remains.  it  has  by  law  and  usage  in  Michigan. 
'BSB'"ct'"j5S8!i'"*^°°'''"  "■*■'■ '""*'■*"        "'"»   '■  Du-^yee.   ^   Cranch.  481,  3  L.  ed. 

Writ  "and  proceas  -  sufflctoncy  of  notice  *^^-    Smithsonian    Inst.    v.    Bt.    John,    214 

-  probata  proceodings.  U.  S.  19,  63  L.  ed.  802,  29  Sup.  Ct.  Eep.  601; 

5.  Notice  to  an  executor  of  a  petition  Chicago  &  A.  R.  Co.  v.  Wiggins  Ferry  Oo. 
to  a  probate  court  that  he  be  ordered  to  ac-  119  U.  S.  SIS,  3D  L.  ed.  S19,  7  Sup.  CL  Rep. 
count  is  notice  that  the  accounting  will  3gg;  Forsyth  v.  Ilammoud,  IH  U.  B.  EOt, 
.11  Ki.  accounts  as  Mecutor,  and  not  41   l,  ^d.  1096.  17  Sup.  Ct.  Rep.  686;  Con- 


■erjly   «j   Mioaiil   of  lb.   •"•U   «   l"  „„,  ,,  H.mll'loii.  224  U.  8.  M,  M  L.  id. 

w.''™r,t*:;...s.'s,"™i',?..°li.?',„'';;  ™.  ">  s-p. «.  sip.  tu-.  a,am^  cmt, 

bate  court  extends  to  requiring  him  to  ac.  '       .     '\,,   ,,    /  ,„.    ,,_    „„  i     _>    j™ 

eount  for  and  distribute  all  t&t  cornea  to  "-  Broolcs,  111  U.  S.  400,  410,  28  L  ed.  470. 

Us  hands  474,  4  Sup.  Ct  Rep.  480;  Burgess  t.  Sclig- 

[For  otber  csms,  sm  Writ  and   Process.   III.  man,  107  U.  S.  20,  33,  27  L^  ed.  3i»,  SOS,  2 

t.  in  Disest  Bnp.  Ct.  Rep.  IMB.l  S„       d.   Rep.    10;    Bucher   v.   Cheshii*   B. 

Incompetent  persons  -  aults  against.  f^    j^S  U.   S.   666,   31    L.   ed.   706,   8   Sup. 

6,  The  insanity  of   an  executor  does  not  _.     „__    „,,     -,    J.         n      j      n-         .■ 

affect   the   power'  of   the   probaU   court   to  ".  R^P-  »";   Lamb  '-   Po'/er  B.Ti^  U« 

remove  himVand  to  require  the  settlement  i^tock  Co.  87  L.RA.  568,  M  a  G  A.  CTO. 

of  his  aceouDt  132  Fed.   434;   Pitzsimmons  t.  Johnson,  90 

Oonttltntioanl   law   —  due   prooeaa   of  Tenn.  416,  17  S.  W.  100. 
/sir  —  JnOgmvut  at  Stater  aUt«.  "I^*  ?iohat«  decree  in  question  falls  undw 

7.  Tbtn   if   ao   iBOjvltr    iiiid«r    U.    8.  t^  cuwal  i«\a.    U  ut^a  «i«n  MO,uira- 


itii. 
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OMiii  of  that  rale,  as  will  be  noted  in  the 
fonowing  partieulan: 

(1)  Probate  court  jurisdiction  of  person 
Mid  subject-matter. 

Hunger  t.  Probate  Judge,  86  Mich.  369, 
4t  N.  W.  47;  Sponoer  ▼.  Houghton,  68  Cal. 
§8,  8  Pac  679;  Trumpler  y.  Cotton,  109 
OaL  860,  41  Pac  108S,  1086;  Vallee  t.  Du- 
mergue,  4  Exch.  290,  18  L.  J.  Exch.  N.  S. 
•898;  Pennoyer  t.  Neff,  96  U.  S.  714,  736, 
t4  L.  fd.  565,  578;  Becquet  y.  McCarthy,  2 
Barn.  dL  Ad.  951;  Copin  y.  Adamson,  L.  R. 
9  Bieh.  345,  43  L.  J.  Exch.  N.  S.  161,  31 
L.  T.  K.  &  242,  22  Week.  Rep.  658;  L.  R.  1 
Exch.  Diy.  17,  45  L.  J.  Exch.  N.  8.  15,  33 
L.  T.  N.  a  660,  24  Week.  Rep.  85 ;  Wilson  y. 
Seligman,  144  U.  S.  46,  36  L.  ed.  340,  12 
Sup.  Ct.  Rep.  541;  Usry  y.  Usry,  82  Ga. 
198,  8  S.  E.  60;  Heisen  y.  Smith,  138  Cal. 
216,  94  Am.  St.  Rep.  39,  71  Pac.  180;  La- 
fayette Ins.  Co.  y.  French,  18  How.  404, 
15  L.  ed.  451;  Mutual  Reserve  Fund  Life 
Asso.  y.  Phelps,  190  U.  S.  147,  47  L.  ed. 
987,  23  Sup.  Ct.  Rep.  707;  Old  Wayne  Mut. 
Life  Asso.  y.  McDonough,  204  U.  S.  8,  51 
L.  ed.  345,  27  Sup.  Ct.  Rep.  236;  Moore  y. 
Fields,  42  Pa.  473;  Martin  v.  Martin,  214 
Pa.  394,  63  AU.  1026;  Stevens  y.  Ottawa 
Probate  Judge,  156  Mich.  526,  121  N.  W. 
477. 

(2)  Finality  of  its  decree. 

Stevens  y.  Ottawa  Probate  Judge,  156 
Mich.  526,  121  N.  W.  477;  Erwin  v.  Ottawa 
Circuit  Judge,  138  Mich.  271,  101  N.  W. 
537;  Benedict  y.  Thompson,  2  Doug].  (Mich.) 
299;  Shepherd  y.  Rice,  38  Mich.  556;  Austin 
v.  Austin,  132  Mich.  453,  93  N.  W.  1045; 
Barbour  y.  Patterson,  145  Mich.  461,  108 
y.  W.  973;  Lewis  v.  Campau,  14  Mich. 
460,  90  Am.  Dec.  245;  Barry  v.  Briggs,  22 
Mich.  204;  Damouth  v.  Klock,  28  Mich. 
163;  Brown  v.  Bronson,  35  Mich.  419;  Tay- 
lor V.  Sweet,  40  Mich.  736;  Morey  v.  Grant, 
48  Mich.  326,  12  N.  W.  202;  Goss  v.  Stone, 
63  Mich.  310,  29  N.  W.  735;  Hodges  v.  Mc- 
Duff,  69  Mich.  76,  36  N.  W.  704;  Perrin 
V.  Lepper,  72  Mich.  454,  40  N.  W.  859; 
Hake  v.  Coach,  105  Mich.  431,  63  N.  W. 
306;  Mardian  v.  Wayne  Circuit  Judge,  118 
Mich.  853,  76  N.  W.  497;  Devine  v.  Wayne 
Circuit  Judge,  118  Mich.  354,  76  N.  W. 
1134;  Cole  v.  Cole,  125  Mich.  655,  85  N.  W. 
113;  Johnson  v.  Powers,  139  U.  S.  156,  35 
L.  ed.  112,  11  Sup.  Ct.  Rep.  525;  Lewis- 
burg  Bank  v.  Sheffey,  140  U.  S.  452,  35  L. 
ed.  496,  11  Sup.  Ct.  Rep.  755;  Wheeling  A 
B.  Bridge  Co.  v.  Wheeling  Bridge  Co.  138 
U.  S.  287,  34  L.  ed.  967,  11  Sup.  Ct.  Rep. 
801;  Hill  V.  Chicago  &  £.  R.  Co.  140  U.  S. 
52,  35  L.  ed.  331,  11  Sup.  Ct.  Rep.  690; 
Wabash  &  E.  Canal  Co.  v.  Beers,  1  Black. 
64,  17  L.  ed.  41;  Bronson  v.  LaCrosse  & 
H.  R.  Co.  2  Black,  524,  17  L.  ed.  347 ;  Stovall 
y.  Banks,  10  Wall.  583,  19  L.  ed.  1036;  Win- 


throp  Iron  Co.  v.  Meeker,  109  U.  8.  180, 
27  L.  ed.  898,  3  Sup.  Ct.  Rep.  HI;  Edgell 
y.  Felder,  39  C.  C.  A.  540,  99  Fed.  324;  Eau 
Claire  y.  Payson,  46  C.  C.  A.  466,  107  Fed. 
552;  Washington,  G.  &  A.  R.  Co.  y.  Brad- 
ley (Washington,  G.  &  A.  R.  Co.  v.  Wash- 
ington) 7  Wall.  575,  19  L.  ed.  274;  Hinck- 
ley y.  Oilman,  C.  &  S.  U.  (>>.  94  U.  S.  467,  24 
L.  ed.  166;  Des vergers  v.  Parsons,  8  C.  0.  A. 
526,  23  U.  S.  App.  239,  60  Fed.  143;  East 
Coast  Cedar  Co.  v  People's  Bank,  49  C.  0. 
A.  422,  111  Fed.  446;  La  Bourgogne  (Des- 
lions  V.  La  Compagnie  Generale  Transatlan- 
tique)  210  U.  S.  95,  52  L.  ed.  973,  28  Sup. 
Ct.  Rep.  664;  Thomson  v.  Dean  (Dean  y. 
Nelson)  7  Wall.  342,  19  L.  ed.  04;  Me- 
Gourkey  v.  Toledo  &  O.  C.  R.  Co.  146  U.  S. 
536,  36  L.  ed.  1079,  13  Sup.  Ct.  Rep.  170; 
Southern  P.  R.  Co.  v.  United  States,  168 
U.  S.  48,  40,  42  L.  ed.  376,  377,  18  Sup.  Ct 
Rep.  18,  2  Dan.  Ch.  PI.  &,  Pr.  997,  1  Foster, 
Fed.  Pr.  323;  Moore  v.  Fields,  42  Pa.  467; 
Wing  v.  Warner,  2  Doiigl.  (Mich.)  288; 
Brush  Electric  Ck>.  v.  Electric  Improv.  Co. 
2  C.  C.  A.  373,  7  U.  S.  App.  208,  51  Fed. 
5G0;  French  y.  Shoemaker,  12  Wall.  8(r-89» 
20  L.  ed.  270. 

Plaintiff  could  have  sued  on  the  docrao 
in  Michigan. 

2  Black,  Judgm.  2d  ed.  §  962;  Storer  ▼. 
Storer,  6  Mass.  390;  Gooding,  v.  Hingston, 
20  Mich.  439. 

(3)  General  jurisdiction  of  the  probate 
court  and  presumptions  supporting  its  de- 
cree. 

People  ex  rel.  Campau  v.  Circuit  Ct.  11 
Mich.  393,  83  Am.  Dec.  754;  Church  v.  Hol- 
comb,  45  Mich.  29,  7  N.  W.  167;  Alexander 
V.  Rice,  52  Mich.  461,  18  N.  W.  214;  Morford 
y.  Dieffenbacker,  54  Mich.  693,  20  N.  W. 
600;  Schlee  v.  Darrow,  65  Mich.  362,  32 
N.  W.  717;  Finglcton  v.  Kent  Circuit 
Judge,  116  Mich.  211,  74  N.  W.  473;  Reason 
V.  Jones,  119  Mich.  672,  78  N.  W.  899; 
Robinson  v.  Fair,  128  U.  S.  53,  32  L.  ed. 
415,  9  Sup.  Ct.  Rep.  30;  Grignon  v.  Astor, 
2  How.  319,  11  L.  ed.  283;  Galpin  v.  Page, 
18  Wall.  350-365,  21  L.  ed.  950-062;  Han- 
ley  V.  Donoghue,  116  U.  S.  1,  29  L.  ed.  535,  6 
Sup.  Ct.  Rep.  242;  Nolan  v.  Garrison,  156 
Mich.  399,  120  N.  W.  977;  Holbrook  v. 
Campau,  22  Mich.  288;  Dickinson  v.  Seaver, 
44  Mich.  624,  7  N.  W.  182;  Re  Andrew,  02 
Mich.  449.  17  L.R.A.  296,  52  N.  W.  743; 
Nester  v.  Ross,  98  Mich.  200,  67  N.  W.  122; 
Cole  v.  Cole,  125  Mich.  656,  85  N.  W.  113; 
Kellogg  v.  Aldrich,  39  Mich.  576;  Winegar 
V.  Newland,  44  Mich.  367,  6  N.  W.  841. 

There  is  no  fraud  in  the  procurement  of 
the  decree  and  no  conflict  with  the  record. 

An  executor,  when  called  to  account  by 
the  probate  court  in  Michigan,  that  being 
the  court  of  his  appointment^  v(v>\%\.  ^t«^^«t 
a  true  aM  totx^cX  %i5^^iMx\  ^  ^  ^aasN^ 
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which  have  come  to  his  hands  as  executor. 

Hall  T.  Grovier,  25  Mich.  428,  23  Mich. 
10;  Story,  Ck>nfl.  L.  7th  ed.  §514h;  Lewis 
V.  Parrish,  63  C.  C.  A.  77,  115  Fed.  287; 
Vaughan  v.  Northup,  16  Pet.  1,  10  L.  ed. 
639;  Yonley  v.  Lavender,  21  Wall.  276- 
280,  22  L.  ed.  636-638. 

Assets  which  have  come  into  the  posses- 
sion of  the  executor,  and  which  have  been 
misappropriated  by  him,  are  not,  under  the 
laws  of  Michigan,  "administered"  assets. 

Lafferty  v.  People's  Sav.  Bank,  76  Mich. 
36,  43  N.  W.  34;  Hall  v.  Grovier,  26  Mich. 
432;  Brown  v.  Porsche,  43  Mich.  492,  6  N. 
W.  1011;  Buss  V.  Buss,  75  Mich.  163,  42 
N.  W.  088;  Re  Sanborn,  109  Mich.  191,  67 
N.  W.  128;  Ward  v.  Tinkham,  65  Mich.  695, 
32  N.  W.  901;  Campau  v.  Gillett,  1  Mich. 
416,  53  Am.  Dec.  73;  Hall  v.  Gushing,  9 
Pick,  395;  Ipswich  Mfg.  Co.  v.  Story,  6 
Met.  310;  TarbcU  v.  Jewett,  129  Mass. 
461 ;  1  Woerner,  Am.  Law  of  Administration 
p.  9 ;  Re  Choate,  163  Mich.  288,  128  N.  W. 
240;  165  Mich.  420,  131  N.  W.  169. 

Due  cognizance  should  be  taken  of  the 
force  and  effect  of  the  notice  by  the  probate 
court,  duly  served  on  the  executor  person- 
ally and  by  publication,  fixing  date  for  ex- 
amination of  his  alleged  final  account  then 
before  the  court,  together  with  the  state- 
ments filed  by  the  petitioners  therein. 

Stevens  v.  Ottawa  Probate  Judge,  166 
Mich.  526,  121  N.  W.  477;  MacLean  v. 
Speed,  52  Mich.  257,  18  N.  W.  396;  Re  Ax- 
tell,  05  Mich.  244,  54  N.  W.  889. 

A  proceeding  for  an  accounting  by  the 
executor  is  inclusive  of  the  making  of  an 
honest  statement  of  the  items  with  which 
he  should  be  charged  and  credited,  the 
striking  of  a  balance,  and  the  payment  in 
full  of  that  balance,  if  against  the  executor. 

Lafferty  v.  People's  Sav.  Bank,  76  Mich. 
50,  43  N.  W.  34 ;  Hall  v.  Grovier,  26  Mich. 
428;  Pyatt  v.  Pyatt,  46  N.  J.  Eq.  285,  18 
Atl.  1048;  Cushman  v.  Richards,  100  Mass. 
233;  State  ex  rel.  McKown  v.  Williams, 
77  Mo.  463;  Mills  v.  Duryee,  7  Cranch, 
481,  3  L.  ed.  411;  Tudhope  T.  Potts,  01 
Mich.  490,  51  N.  W.  1110;  Re  Andrews,  92 
Mich.  449,  17  L.RJ^.  296,  62  N.  W.  743; 
Loomis  V.  Armstrong,  49  Mich.  521,  14 
N.  W.  505;  Mitchell  v.  Moore,  95  U.  S. 
687-591,  24  L.  ed.  492,  493;  Stevens  v.  Otta- 
wa Probate  Judge,  156  Mich.  626,  121  N. 
W.  477;  Eckfeldt's  Appeal,  13  Pa.  171; 
French  v.  Winsor,  24  Vt  402;  Wilcox  v. 
Wilcox,  63  Vt.  137,  21  Atl.  423;  Pale- 
thorp's  Appeal,  160  Pa.  816,  28  Atl.  689; 
Re  Callahan,  139  N.  Y.  51,  34  N.  E.  756; 
Re  Latz,  110  N.  Y.  661,  18  N.  E.  260; 
Sequin's  Appeal,  103  Pa.  139;  Carriere's 
Succeasioik,  34  La.  Ann.  1056;  State  ex  rel. 
Fmrmer   r.   Judge  Parish   Ct,  31   La.   Ann. 

116;  MtLj  V.  MMf,  197  17.  S.  310,  42  L.  ed. 
$70 


170,  17  Sup.  Ct.  Rep.  824;  Salomon  ▼. 
People,  89  III.  App.  374,  101  HI.  200,  61 
N.  E.  83;  Hanifan  v.  Needles,  108  IlL  403; 
Wilson  V.  Hartford  Fire  Ins.  Co.  10  L.RA. 
(N.S.)  553,  90  C.  C.  A.  593,  164  Fed.  817. 

The  loss  by  reason  of  waste  or  maladmin- 
istration was  properly  chargeable  againat 
the  executor  in  his  account;  the  charge  for 
such  loss,  made  in  the  statutory  account- 
ing proceeding,  did  not  become  a  challenged 
cause  of  action  in  personam  at  common  law, 
to-wit,  for  devastavit,  of  which  the  probate 
court  was  without  jurisdiction;  and  the  de- 
cree was  properly  rendered  against  the  ex- 
ecutor individually. 

Loomis  V.  Armstrong,  40  Mich.  526,  14 
N.  W.  505;  Campau  v.  Campau,  19  Mich. 
116;  Stevens  v.  Ottawa  Probate  Judge,  156 
Mich.  526,  121  N.  W.  477;  Cheever  v.  EllU. 
134  Mich.  649,  96  N.  W.  1067;  Hall  y. 
Grovier,  25  Mich.  428;  Gott  v.  Gulp,  45 
Mich.  275,  7  N.  W.  767;  MacLean  v.  Speed, 
52  Mich.  259,  18  N.  W.  396;  Re  Axtell,  95 
Mich.  244,  54  N.  W.  880;  Johnson  v.  Powers, 
139  U.  S.  156,  35  L.  ed.  112,  11  Sup.  Ct.  Rep. 
525;  18  Cyc.  1187;  Basom  v.  Taylor,  30 
Mich.  682;  Re  Palms'  Appeal,  44  Mich.  637, 
7  N.  W.  200;  Clark  v.  Fredenburg,  43  Mich. 
264,  5  N.  W.  306;  Pierce  y.  Holzer,  65  Mich. 
263,  32  N.  W.  431. 

The  balance,  when  found  against  the 
executor,  is  properly  payable  to  the  admin- 
istrator de  bonis  non  with  the  will  annexed, 
appointed  in  his  place,  and  the  decree 
properly  directed  such  payment.  Action  on 
the  executor's  bond  is  not  the  only  way  in 
which  the  probate  court  may  ever  acquire 
any  jurisdiction  whatever  over  claims 
against  the  executor  because  of  his  neglect 
or  maladministration.  A  decree  directing 
payment  to  the  administrator  de  bonis  non 
is  proper,  especially  when  all  claimants 
consent  thereto. 

Campau  ▼.  Gillett,  1  Mich.  416,  63  Am. 
Dec.  73;  Storer  v.  Storer,  6  Mass.  392; 
Wiggin  y.  Swett,  6  Met.  104,  39  Am.  Dec 
716;  Chicago  &  A.  R.  Co.  y.  Wiggins  Ferry 
Co.  110  U.  S.  615,  30  L.  ed.  510,  7  Sup. 
Ct.  Rep.  308;  Buttrick  y.  King,  7  Met.  23; 
Sewall  V.  Patch,  132  Mass.  326;  Minot  t. 
Norcross,  143  Mass.  326,  0  N.  E.  662;  Bar- 
low V.  Nelson,  157  Mass.  305,  32  N.  E. 
359;  Tallon  v.  Tallon,  156  Mass.  313,  31 
N.  E.  287;  Browne  v.  Doolittle,  151  Mass. 
595,  25  N.  B.  23;  Fay  y.  Muxzey,  13  Gray, 
56,  74  Am.  Dec.  610;  Cranson  y.  Wilsey, 
71  Mich.  366,  30  N.  W.  0;  Morris  ▼.  Morris 
4  Gratt.  203;  Lafferty  y.  People's  Sav.  Bank, 
76  Mich.  40,  43  N.  W.  34;  Hall  v.  Grovier, 
26  Mich.  432;  Cole  y.  Shaw,  134  Mich.  490, 
06  N.  W.  673;  Tyler  v.  Wheeler,  160  Mass. 
206,  36  N.  E.  666;  Ammidown  y.  Kinsey,  144 
Mass.  587,  12  N.  E.  365;  Cobb  v.  Kemp- 
ton«  154  lAaia.  %^,  i&  K.  E.  264;  Diew  t. 
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Gordon,  18  Allen,  122;  Thorndike  y.  Hinck- 
ley, 155  Mass.  205,  29  N.  £.  579;  Vaughan 
T.  Northup,  15  Pet.  1,  10  L.  ed.  639 ;  Stevens 
V.  Ottawa  Probate  Judge,  156  Mich.  526, 
121  N.  W.  477;  Beall  v.  New  Mexico,  16 
WaU.  535,  21  L.  ed.  292;  Rhines  v.  Went- 
worth,  209  Mass.  585,  95  N.  £.  951;  Slagle 
T.  Entrekin,  44  Ohio  St.  637,  10  N.  E. 
675;  American  Surety  Co.  y.  Piatt,  67  Kan. 
294,  72  Pac.  775;  2  Woemer,  Am.  Law  of 
Administration,  §  536. 

The  rendition  of  the  decree  was  not  an 
attempt  to  deprive  respondent  of  property 
without  due  process  of  law. 

Mills  V.  Duryee,  7  Cranch.  481,  3  L.  ed. 
411;  Moore  v.  Fields,  42  Pa.  473;  Fitzsim- 
mons  V.  Johnson,  90  Tenn.  416,  17  S.  W. 
100;  2  Black,  Judgm.  2ded.  §  869;  Talroage 
V.  Chapel,  16  Mass.  71;  Moore  v.  Petty,  68 
C.  C.  A.  306,  135  Fed.  668;  Butler  Bros. 
Shoe  Co.  V.  United  SUtes  Rubber  Co.  84 
a  C.  A.  167,  156  Fed.  1;  Lafayette  Ins.  Co. 
V.  French,  18  How.  404,  15  L.  ed.  451;  Mu- 
tual Reserve  Fund  Life  Asso.  v.  Phelps,  190 
U.  S.  147,  47  L.  ed.  987,  23  Sup.  Ct.  Rep. 
707;  Old  Wayne  Mut.  Life  Asso.  v.  Mc- 
Donough,  204  U.  S.  8,  61  L.  ed.  345,  27 
Sup.  Ct.  Rep.  236;  Pennoyer  v.  Neflf,  95 
U.  S.  714,  24  L.  ed.  565;  Vallee  v.  Dumer- 
gue,  4  Exch.  290,  18  L.  J.  Exch.  N.  S.  398; 
Copin  V.  Adamson,  L.  R.  1  Exch.  Div.  17, 
45  L.  J.  Exch.  N.  S.  15,  33  L,  T.  N.  S.  560, 
24  Week.  Rep.  85;  Wilson  v.  Seligman,  144 
U.  S.  41,  36  L.  ed.  338,  12  Sup.  Ct.  Rep.  541; 
Works,  Courts  &  Their  Jurisdiction,  p. 
212;  Cooley,  Const.  Lim.  6th  ed.  p.  434; 
Spencer  v.  Houghton,  68  Cal.  82,  8  Pac.  679; 
Trumpler  v.  Cotton,  109  Cal.  250,  41  Pac. 
1033,  1036;  Standard  Oil  Co.  v.  Missouri, 
224  U.  S.  270-287,  56  L.  ed.  760-769,  32  Sup. 
Ct.  Rep.  406;  Twining  v.  New  Jersey,  211 
U.  S.  78,  111,  112,  53  L.  ed.  97,  111,  112, 
29  Sup.  Ct.  Rep.  14. 

The  probate  court  not  only  had  jurisdic- 
tion of  the  executor  from  the  time  he  ac- 
cepted that  office,  and  exercised  it  in  call- 
ing him  to  account,  but  he  himself  invoked 
that  jurisdiction  when,  by  his  next  friend 
and  attorneys,  he  filed  his  cross  petition, 
asking  allowance  of  his  accounts  and  that 
he  be  discharged  as  executor,  as  also  when 
he  offered  proof  in  support  of  his  cross 
petition,  and  when  he  sought  to  appeal  from 
the  decree. 

IngersoU  v.  Harrison,  48  Mich.  234,  12 
N.  W.  179;  Woerner,  Guardianship,  §§131, 
137;  Sturgess  v.  Longworth,  1  Ohio  St. 
653;  Kingsbury  v.  Buckner,  134  U.  S.  660, 
33  L.  ed.  1047,  10  Sup.  Ct.  Rep.  638;  Re 
Moore,  209  U.  S.  490,  62  L.  ed.  904,  28  Sup. 
Ct.  Rep.  585,  706,  14  Ann.  Cas.  1164;  Sulli- 
van V.  Andoe,  4  Hughes,  290,  6  Fed.  641; 
Stevens  v.  Ottawa  Probate  Judge,  156  Mich. 
626,  121  N.  W.  477;  Ferguson  v.  Oliver,  99 
§f  Ij.  ed. 


Mich.  161,  41  Am.  St.  Rep.  693,  68  N.  W. 
43 ;  Freeman,  Judgm.  §  569 ;  Nations  v.  John- 
son, 24  How.  195,  16  L.  ed.  628;  Lawrence 
V.  Nelson,  143  U.  S.  215,  36  L.  ed.  130,  12 
Sup.  a.  Rep.  440;  United  SUtes  v.  St. 
Louis  &  M.  Valley  Transp.  Co.  184  U.  S. 
247,  46  L.  ed.  520,  22  Sup.  Ct.  Rep.  350; 
Hovey  v.  McDonald,  109  U.  S.  150,  27  L. 
ed.  888,  3  Sup.  Ct.  Rep.  136;  Osborne  ▼. 
Bank  of  United  States,  9  Wheat.  738,  6  L. 
ed.  204;  Hill  v.  Mendenhall,  21  Wall.  453, 
22  L.  ed.  616;  Laing  v.  Rigney,  160  U.  S. 
531,  40  L.  ed.  525,  16  Sup.  Ct.  Rep.  366; 
Old  Wayne  Mut.  Life  Asso.  v.  McDonough, 
204  U.  S.  8,  51  L.  ed.  345,  27  Sup.  Ct.  Rep. 
236. 

The  probate  court  for  the  county  of  Ot- 
tawa had  authority  to  determine  the 
amount  due  by  Edward  P.  Ferry  as  execu- 
tor of  his  father's  will. 

Stevens  v.  Ottawa  Probate  Judge,  166 
Mich.  526,  121  N.  W.  477;  Hall  v.  Grovier, 
25  Mich.  432;  Re  Saier,  158  Mich.  170,  122 
N.  W.  563;  Davis  v.  McCamman,  166  Mich. 
287,  130  N.  W.  691;  Murray  v.  Wood,  144 
Mass.  195,  10  N.  E.  822;  Spencer  v.  Hough- 
ton, 68  Cal.  82,  8  Pac.  679;  Probate  Ct.  v. 
Chapin,  31  Vt.  373;  Trumpler  v.  Cotton,  109 
Cal.  250,  41  Pac.  1033,  1036;  Moore  T. 
Fields,  42  Pa.  467. 

The  accounting  suit  fixes  the  liability 
of  Edward  P.  Ferry,  the  executor,  not  the 
liability  of  his  guardians,  and  there  is  no 
room  for  the  application  of  the  doctrine  of 
privity  between  guardians. 

Ingcrsoll  v.  Harrison,  48  Mich.  234,  12 
N.  W.  179;  Taylor  v.  Lovering,  171  Mass. 
303,  50  N.  E.  612;  Hicks  v.  Chapman,  10 
Allen,  463;  Scott  v.  Winningham,  79  Ga. 
492,  4  S.  E.  390;  Raymond  v.  Sawyer,  37 
Me.  406;  Coombs  v.  Janvier,  31  N.  J.  L. 
240;  Van  Horn  v.  Hann,  39  N.  J.  L.  207. 

The  remedy  is  not  in  equity,  but  in  th« 
probate  court. 

^>tevens  v.  Ottawa  Probate  Judge,  166 
Mich.  626,  121  N.  W.  477;  Vaughan  ▼. 
Northup,  16  Pet.  1,  10  L.  ed.  639;  Lewis 
V.  Parrish,  63  C.  C.  A.  77,  116  Fed.  285; 
Norton  v.  Palmer,  7  Cush.  523;  Fay  v. 
Haven,  3  Met.  116;  Low  v.  Bartlett,  8  ! 
Allen,  263;  Boston  v.  Boylston,  2  Mass. 
393;  Cocks  v.  Varney,  42  N.  J.  Eq.  614, 
8  Atl.  722;  Story,  Confl.  L.  7th  ed.  §  614b; 
Lawrence  v.  Nelson,  143  U.  S.  215,  222,  86 
L.  ed.  130,  133,  12  Sup.  Ct.  Rep.  440. 

There  was  nothing  in  the  case  to  indicate 
that  Edward  P.  Ferry  had  ceased  to  b« 
liable  as  executor  and  become  liable  as  trus- 
tee. But,  if  it  were  competent  for  him  to 
exchange  the  character  of  executor  for  that 
of  trustee,  he  could  not  do  so  until  he  ac- 
counted  as  executoT   %.tA  ^^d^\.«^  XsLXiAfdA^ 
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ud   prop«rt)M   turned  over  to  UhimII  h  B72-8T8;  Fcnton  *.  Ouliek,  8  Johna.  IBS; 

trutee.  Muuroe  *.  People,  102  BL  406;  Hanifui  t. 

Buu  V.   Buai,  7S   Ucb.   103,  42  N.   W.  Needle*,  lOS  DL  403;  Williuiuoit  t.  Berry, 

688;    CruuoD   t.   Wiliey,   71    HicK   36«,   30  8  How.  40S,  MO,  12  U  ed.  1170,  1189;  tLtj- 

N.  W.  9i  Fingleton  t.  Esnt  Circuit  Judge,  noldi  t.  Stockton,  140  U.  S.  £fil,  35  L.  ed. 

116  Mich.  211,  74  N.  W.  473;  Be  Sanborn,  464,  11  Sup.  Ct  Bep.  773. 
109  Mich.  191,  67  N.  W.  128;  Re  Sweetier,       The  probate  court  o(  Michigui  is  a.  court 

109  Hieh.  198,  67  N.  W.  130;  Nowlaad  v.  of  Umited  jurUdiction.     In  the  adminUtra- 

Rice,  188  Mich.  146,  101  N.  W.  214.  tiou  of  «atat«s  of  deceaied  perBons  its  pro- 

H«.r..  (Mrp,  S<.tl>«'l..<I  ud  Prank-  '"^^  "'  <*  ""■"''  '«  k"!  -  P«»" 

n.   B.   Rlcluri.  .rgoed  th.  aun,  ud,  "  ™"l"   '  ■"■"f '  ■'-'t.    "f   '"T^ 

.10.  Mr.   Mw^rt  SUwurt  Im,,  Ikd   .  ^^u^ """  "''  '"°°'  '"  "'""^  "^ 
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No  court  ondei  our  BTRem  of  Juriwru-  „        o  n  n.      J  n    i      .    ii'  v 

d«>»  bu  p«.,r  to  mln  .  p-rioij  i»Jg-  ?■    "'    '"■    f""™'   J'   ?"''.    »"''''■ 

7         .     .  .  ...  ;  r^  Z26:    Detroit.    L.    ft    N.   B.   Co.   ».    Prob>te 

ment  aga..«,t  one  -h«  ".id..  '^^""M^'  Judge.  63  Mi'cb.  678,  30  N.  W.  698;  Hi^n 
territonal  l.m.U  of   the  court,   upon   con-        ^  '  • 

atructive  aervica   of  proce*.  on  him  in  the  ""  ■  '  ' 

,  ,  . ,  .J  J  _i.i.     .      _       1  fee  T.  Abbott,  50  Mich.  286,  IB  N.  W.  iH; 

place  of  his  residence,  and  without  perwnal  _  .        n    ,  ■        ™  n         -•>»  ■^■i    ,« 

lurtrfLUo.  01  Ih.  ooSi  o,  hi.  TolonUry  J:  "JJ"""'  5 'tV„        A™ 

1.  bejood  th,  iurirflrtio.  ol  th.  court,  .od  '^"■;  «  "!•''».  f-  «i   J""  '■.  H'«li'. 
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,.,j _,  I     .„,!,.  J ,..,,rfi ij  K.  Mich.  3B&,  129  N.  W.  889;  Nol.n  v.  Gairi- 
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procua  of  law. 

Peunoycr  t.  NdT,  flS  0.  B.  714-720,  S4  L. 
cd.  66S-667 ;  Nn.  York  L.  In,.  Co.  v.  Bang., 


'.  In..  Co.  IB  I,.RX(N.S.} 
I,  SO  C.  0,  A.  G03,  104  Fnl.  317;  LjIm  ▼. 
McClur.,  1  Bad.  K  7,  IS  Am.  Dec  048. 


103  U.   B.  435,  80  L.  ri.  580,   OU  Way,  '"  «'"  ''"'"?. °'  «P™-   atatutorj   au. 

Mot.  Lll,  i^.  ■,.  McDouough,  804  D.  S;  8.  "»'"»  >»  •dm,...t,.to,  d.  b.«.  «»  co- 

51  I.  rf.  345,  87  Sup.  «.  E.p.  838;  ffArcr  ""  """.  *  '°™"  ™»tor  lor  danusa  l„ 

..  Krt,hoo.,  11  HowflOS,  17^-170, 13  L.  ri.  ™!"?™°"-.  "^  '"='  authotit).  I.  g,.,o  ,. 

043,  85!,  853,  Oklpl.  T.  Pag,,  18  Wall.  350-  •'"»'•''•'"  *;  "«■  "'".'''''•  ■'"'""• 

388,  21  L.  ri.  B6»-883,  b7ow,  ,.  Plrtoh.r.  ?    Mi'^'gau.     Th«eta,   ,1    the,    .„    a 

210  U.  S.  88,  62  U  «L  808,  28  Sup.  Ct.  B,p.  ''""•,  "f'""''   'j,  *?;,  ""''gao   p-obat, 

702;   H^ldoik  ..  H»ldock,  801   U.  8.  602-  """  '°  '""  f'  th,  Michigan  Truat  Con,- 

887,  60  L.  «1.  887-88B;  Babe,  ».  Bahor,  150  '"'•  "",  admni-trator  d.  lo~.  ^  lo. 

Iowa,  511,  35  LJ1A.(N.B.1    282,  12B  N.  W.  ''""S"   '"  "?■   '?!»"  »«»'»'■■  a""Bad 

4B4,  Ana.  Caa.  1812  D,  880;  Judy  ..  Kelley,  c'*"'*"'™-  '*  »  '""■■, 

11   III.  211.  60  Am.   Dec.  455;    Uwrenc  V.  »••"    '•    ""   ""'"■    "   "all.    535,   21 


NeboD,  143  U.  B.  222,  36  L.  ed.  133,  12  Sup. 


L.  ed.  202;  Carrick  t.  Carrick,  23  N.  J.  I 


Ct.    Rep.   440;    Grovel   4   B.   8«win'g   Mach.  3Mi  United  SUtes  use  of  Wilson  v.  Walker, 

Co.  T.  Radclifle,  137   U.  S.  287,  34  L.  ed.  'W  U-  8.  268,  27  L  ed.  927.  3  Sup.  Ct.  Rtp. 

670,  11  Sup.  Ct.  Kep.  92;  Ooldey  v.  Morning  "7;    Wilson  t.  Arrick,  112  U.  S.  B3.  28  L. 

New..  156  U.  8.  618-621.  39  L.  ed.  517,  518,  ^-  ^H,  5  Sup.  Ct.  Rep.  75;  Reed  r.  Hume, 

16  Sup.  Ct.  Rep.  669;   Barrow  S.  S.  Co.  t.  ^  UUh,  248,  70  Pac.  S98;  N0II7  v.  Wilkina, 

Kane,  170  U.  H.  100-111,  48  L.  ed.  964-088.  '^  *!*■  872;    Hanifan   v.  Needles,   lOB  IlL 

18  Sup.  Ct.  Rep.  626;   Bigelow  t.  Old  Do-  *M;  Eunii  t.  Smith,  U  How.  400,  14  L.  ed. 

minion  Copper  Min.  &  8.  Co.  82B  U.  8.  Ill,  "«;  Rowan  t.  Kirkpatrick.  14  Dl.  8. 

H  L.  ed.  1009,  32  Sup.  Ct  Bep.  641;  Iteed  The  decree  of  the  probata  court  was  not 

T.  Hume,  25  Utah,  248,  70  Pao.  998.  '■>   f«'or  of  the  Michigan   Trust  Coinpanr, 

No  court  under  our  tratom  of  Jurispru-  'or  it  "••  not  a  pwty  to  the  proceeding 

donee  hu  power  to  render  a  decree  In  oi-  "pon  ■'^'^'^  tt"  decree  was  based,  and  ther^ 

cess  of  the  claim  for  relief  demanded  In  the  fore  it  had  no  right  of  action  upon  Uw  do- 

prooesi  and  pleading,  in  the  particular  pro-  oree. 

oeeding  before  it.    The  enforcement  of  such  Louisiana  Nat  Bank.  t.  Whitney,  121  D. 

a    decree    would     Tiolate    the    due    proceai  8.  284,  30  L.  ed.  901,  7  Sup.  Ct  Rep.  89Ti 

elmuaa  at  the  Federal  Constitution.  Hookpa;tan  t.  BusselJ,  10  Ezch.  27,  2  C.  I> 

A  RofMit,  41  a  a  A.  497,  101  Fed.  562;  R.  1081,  23  L.  J.  Eich.  N.  S.  267;  Bigdow 

■Er^arfaX^M  1$  WtJL  i»-17<,  SlL.id.  t.  QU  DomMon  Co^i^t  Uiu.  &  3.  Co.  m 
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U.  S.  Ill,  66  L.  ed.  1009,  32  Sup.  Ct.  Rep. 
641;  Reynolds  ▼.  Stockton,  140  U.  S.  270, 
35  L.  ed.  460,  11  Sup.  a.  Rep.  778. 

The  decree  of  the  probate  court  was  ren- 
dered in  favor  of  the  estate  of  William  M. 
Ferry,  deceased.  Therefore  it  is  void,  be- 
cause it  was  not  rendered  in  favor  of  a 
legal  entity. 

Mclnerney  v.  Beck,  10  Wash.  516,  30  Pae. 
ISO;  Devlin,  Deeds,  2d  ed.  §187;  Stacy  r. 
Thrasher,  6  How.  60,  12  L.  ed.  343. 

The  decree  of  the  Michigan  probate  court 
lacks  the  first  essential  element  of  a  final 
judgment  because  it  neither  concludes  the 
right  of  Edward  P.  Ferry  to  participate 
in  the  trust  fund  alleged  to  be  owing  by 
him  to  the  estate  of  his  father,  nor  deter- 
mines the  extent  of  his  participation. 

Martinez  v.  International  Bk^.  Corp.  220 
U.  S.  214,  55  L.  ed.  438,  31  Sup.  Ct.  Rep. 
408;  Forgay  v.  Conrad,  6  How.  201-204, 
12  L.  ed.  404-406;  Louisiana  Nat.  Bank  ▼. 
Whitney,  121  U.  S.  284,  30  L.  ed.  961,  7 
Sup.  Ct.  Rep.  897;  Grant  v.  Phcenix  Mut 
L.  Ins.  Co.  106  U.  S.  429,  27  L.  ed.  237, 
1  Sup.  Ct.  Rep.  414;  Holbrook  v.  Cook, 
5  Mich.  229. 

There  is  no  privity  between  a  guardian 
appointed  in  one  state  and  a  guardian  ap- 
pointed in  another  state  to  the  same  men- 
tally incompetent  person.  Therefore,  an  ac- 
tion will  not  lie  against  the  general  guard- 
ians of  Edward  P.  Ferry,  or  against  Ed- 
ward P.  Ferry  personally,  in  Utah,  on  an 
alleged  judgment  obtained  against  him  per* 
sonally  in  a  proceeding  in  Michigan  in  which 
a  guardian  ad  litem  attempted  to  act  for 
him  as  executor. 

Vaughan  v.  Northup,  15  Pet.  1,  10  L. 
ed.  639;  SUcy  v.  Thrasher,  6  How.  44,  12 
L.  ed.  337;  Johnson  v.  Powers,  139  U.  S.  156, 
35  L.  ed.  112,  11  Sup.  Ct.  Rep.  525;  Browa 
V.  Fletcher,  210  U.  S.  82,  52  L.  ed.  966,  28 
Sup.  Ct.  Rep.  702;  Wilson  v.  Hartford  P. 
Ins.  Co.  19  L.R.A.(NJ9.)  563,  09  C.  C.  A. 
593,  164  Fed.  817. 

Neither  the  probate  court  in  Michigan  nor 
any  other  court  has  power  to  create  a 
guardian  ad  litem  for  a  nonresident  incom- 
petent executor.  The  appointment  of  a 
guardian  ad  litem  can  be  made  only  where 
the  proceeding  is  against  an  infant  or  in- 
competent, personally,  or  against  his  indi- 
vidual property,  and  then  only  after  first 
having  obtained  proper  service  of  process. 

15  Enc.  L.  &  P.  2d  ed.  2;  Chambers  v. 
Jones,  72  111.  275;  Good  v.  Norley,  28  Iowa, 
188;  Frazier  v.  Pankey,  1  Swan,  78;  Gal- 
pin  ▼.  Page,  18  Wall.  365,  21  L.  ed.  962; 
New  York  L.  Ins.  Co.  v.  Bangs,  103  U.  S. 
435,  26  L.  ed.  580. 

When  the  defendant  removed  from  Mich- 
igan and  judicially  was  declared  mentally 
incompetent  by   the  Utah  court,  and  hia 


person  and  property  taken  into  the  enstody 
of  that  court,  under  general  guardianship 
proceedings  there,  hia  office  as  executor  in 
Michigan  became  vacant,  and  the  probate 
court  of  Michigan  lost  all  Jurisdiction 
whatever  over  him.  It  could  not  proceed 
to  settle  his  accounts  as  executor,  even  for 
unadministered  assets  of  his  father's  estate. 
Such  an  accounting  could  be  had  only  ia  a 
suit  in  equity  in  which  the  defendant's  gen- 
eral guardians  in  Utah  would  be  given  their 
day  in  court.  Therefore,  any  action  the 
Michigan  probate  court  attempted  to  take 
against  Edward  P.  Ferry  as  executor  or 
otherwise  was  absolutely  void. 

Bush  V.  lindsey,  44  CaL  121;  Famsworth 
T.  Oliphani,  10  Barb.  30;  Chaqnette  v. 
Ortet,  60  Gal.  504;  Re  Allgier,  66  Gal.  228, 
8  Pac.  849;  Reither  v.  Murdock,  136  Cal. 
197,  67  Pac.  784;  Prince  v.  Towns,  33  Fed. 
161;  Holzer  v.  Thomas,  69  N.  J.  Eq.  516, 
61  Atl.  164;  Perrin  T.  Circuit  Ct.  Judge, 
49  Mich.  342, 13  N.  W.  767. 

The  conditions  in  the  instant  case  sug- 
gest a  remedy  which  is  plain  and  adequate, 
and  the  laws  allows  it.  The  residuary  dis- 
tributees of  the  estate  of  William  M.  Ferry 
never  have  been  prevented  from  suing  Ed- 
ward P.  Ferry  in  an  action  for  an  equi- 
table accounting  in  Utah,  where  he  easily 
can  be  found,  and  where  his  representatives 
stand  ready  to  respond  to  any  just  demand 
against  him.  The  cases  are  numerous  up- 
holding such  a  proceeding,  and  it  readily 
will  be  seen  that  every  worthy  considera- 
tion makes  that  course  the  only  proper  one 
to  pursue. 

Salter  ▼.  Williamson,  2  N.  J.  Bq.  460, 
35  Am.  Dec  613;  no^e  to  Braithwaite  t. 
Harvey,  27  LJUL  112;  Ritch  v.  Bellamy, 
14  Fla.  643;  SUlweU  ▼.  Carpenter,  59  N.  Y. 
425;  McNulty  v.  Hurd,  72  N.  Y.  521. 

Mr.  Justice  Holmes  delivered  the  opinion 
of   the  court: 

These  are  suite  brought  in  the  circuit 
court  for  the  district  of  Utah  upon  decrees 
of  the  probate  court  of  Ottawa,  Ifichigan. 
The  defendant  demurred  to  the  complaints, 
the  circuit  court  sustained  the  demurrers, 
and  *gave  judgments  for  the  defend- [S 61 
ant,  and  these  judgments  were  affirmed  by 
the  circuit  court  of  appeals.  99  C.  C.  A.  221, 
235,  175  Fed.  667,  681.  A  short  statement  of 
the  facts  alleged  at  great  length  in  the  com- 
plaints will  be  enough. 

William  M.  Ferry  died  in  1867,  domiciled 
in  Ottawa  county,  Michigan.  His  will  was 
proved,  and  the  defendant,  Edward  P.  Fer- 
ry, was  appointed  executor  by  the  Ottawa 
probate  court,  qualified  and  entered  upon 
his  duties.  In  1878  he  removed  to  Utah« 
and  becoming  IneoTti^^f^^V  ^^^  Y^  "oo^^Mt 
iha  g;uaTd\isia\A^  ^  \w^  wm^  ^*  "^^^S 
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Ferry  uid  Edward  S.  Fen?,  in  1SD2.    Id  nutter  unU)   tlie  admin iitration  it  eloaed 

1003  residual?   legatee*  and   deviaeea   peti-  by  distribution,  and,  on  the  same  principle, 

tioned  the  Michigan  probate  court  that  the  tbat  he  ahall  be  required  to  account  tor  and 

defendant    be    removed    from    hi*    office    of  diatribute  aU  that  he  receiToi,  by  the  order 

executor,  that  he  be  ordered  to  aceaunt  for  ^{  th^  probata  court 

the  «nadmini«terBd    reaidue    of   the    ettate,  The  court  below,  admittinE  the  power  of 

and  that  the  Michigan  Truat  Companj  be  the    Michigan    conrt    to    adjudge   tb.    true 

appofflted  administrator  de  60m,  "<~  w.th  ,t.t,  ^,  the  ^^ount  of  tb.  uaeta  in  the  de- 

the   will   annexed.     Notice   of   the    petition  fe„d,„t'a    hande,    and    to    require    him    to 

and  time  and  place  of  the  hearing  was  given  t,,^,„  them   to  hi.   .uceeaaor,  denied   it. 

by  pobUcation  and  alao   waa  given   to   the  ^^  ^^j„j       l,i^  U^j,,,  ,„  ^^t,  ^„. 

f,^v      :^l"'*'  *'i-   l""?:^'*"'  P"^"''"^   '"  verted  to  hi.  own  ua*.  and  to  decree  that 

UtaA.    The  guard.ana,  by  order  of  the  Utah  fc,  .t^^u            the   amount  Iron.   hi.   own 

court,  appeared  and  aaked  for  the  appoint-  p^pertj.     We  helieve  that  thie  U  the  Uw 

ment  of  a  guardian  ad  (.(cm,  which   w«,  ;„  ^^^  ^  U,^  ^te.    (United  State,  nae 

made,   and   an   anawer  and   croM   petition  of  WiUon  t.  Walker,  106  U.  S.  258,  27  L. 

praying   for   afflnnative   relief    were    filed.  ^^   gg?,  3  Sup.  Ct.  Rep.  277),  but  it  is  no 

Uwyer.  were  retained  and  paid  out  o    the  ,^„  „,i,  „t«blUhcd  in  many  that  an  eieeo- 

defendant^a    eaUte    by    order   of    the    Utah  j^^  ^^j  ,^„„„t  for  all  the  property  that 

"■^'S  ^f?  "*'*''"/";"''  P'?««i'«8«.  tbe  ^  ^^  i„to  hi.  hand..  «id  the  'pro-LtB* 

and  of  which  wa.  that  tl«  plaintiff  waa  ap-  ^^^         ^„d    „ith   a  decree    that    he    pay 

pointed    administrator    de    6o«m    non,    the  „^„    the    .urn  with     which    be    i.  char^ 

"^  ^IT^^f  J^*"J     ■   "^^  !.  r?  t  »'''«''    "i'*'*^   t»   hii  succcor   or   the  ulti- 

creed  that  the  defendant  was  indebted  to  the  ^.^^    di.tributee.;    .ueh    a    decree    indeed 

f"         /!L*:''^       .J  )\^* '".''"'  ^  ^''^g    •    ""dition    pre«dcnt    of    the    cu- 
ing en  tiUed  to  one  fourth  of  the  above  sum  ^^^f^^^   ^^      J^^^  ^^^^      g^^^ 

^'Ja'iB".%Tn«^    .''."%'  f'-.  Storer,    6    Mae.     390.    3BZ,    393;    Cobh    t. 

^.M       'f^   ;"     /'fu     ..■"i.^"^^^:''*!  Kempton,    154    Maaa.    286.    269.    SB    N.B. 

within    .ioct,   day.   to   the    Michigan   -nruat  jM/w^rra,    v.    Wood.    144    kaa..    IBS, 

Company.      The    defendant    also    had    been  '                '                  ^                          ^ 

appointed  by  the  wme  court  eiecutor  under  '                            inn        w™  «     ■ 

hi.    mother-,    will,    and    after    proceeding.  "  Vt.  373    376      In  Beallr.  New  Mexico, 

like  tho«  that  w;  have  describe  waa  T  '«  W""'  "S,  MO.  21  L.  ed.  292,  204,  it  i. 

SftSlcUred    'lUble    for    »ie.488.81.    which,  "cogniwd   that  aom.  atate.  have  made  it 

too,  he  wH  ordered  to  pay  to  the  plainUiT  ^^  '^"'7  <rf  ""  »dmini«trator  who  has  beni 

within  iisty  day*.  diaplaced  to  account  to  the  administrator  de 

Ordinarily  jurUdiction  over  a  person  b  bonje  non.  and  very  many  deeiaiona  to  that 

baaed  on  the  power  of  the  sovereign  aHert-  effect  are  cited  correctly  in  2  Woemer,  Am. 

Ing  it  to  aeize  that  person  and  impriaon  him  Law   of   Adminiatration.   Sd    ed.    |    352.    p. 

to    await    the    •overeign'a    pleasure.      But  74B.    Vide  id.  J  538,  pp.  IlBl.  ]182. 

when  that  power  eii.ts  and  la  asserted  by  A.  there  can  be  no  doubt  of  the  power  of 

service  at  the  beginning  of  a  cause,   or   if  the   states  to  give  the   larger   scope   to   ao 

the   party    submits    to    the    juri^iiction    in  account,    which    indeed    is   not   illogical    in 

wlut«*er   form   may   b«   required,  we  dis-  view  of  the  fuller  modem  development  of 

pense  with  the  necessity  of  maintaining  the  the  notion  that  an  executor  holds  all  the 

physical    power,    and    attribute    the    same  assets  in  a  fiduciary  capacity,  the  only  ques- 

force  to  the  judgment  or  decree  whether  the  tion  in  any  caae  i.  what  the  state  baa  seen 

party  remain  within  the  jurisdiction  or  not.  At    to    do.      Upon    tbia   question    courts    of 

This  it  one  of  the  decencies  of  civilisation  other  jurisdictions  owe  great  deference  to 

that  no  one  would  dispute.     Tt  appliea  to  what  the  court  concerned  ha.  done.     It  la 

article  4,  |  1.  of  the  Constitution,  so  that  a  atrong  thing  for  another  tribunal  to  t»y 

If  a  judicial  proceeding  Is  begun  with  Juris-  that  the  local  court  did  not  know  Ite  own 

diction  over  the  person  of  the   party   con-  business   under  it.  own   laws.     Even  if  no 

eemed,  it  it  within  the  power  of  a  state  to  statute  or  decision  of  the  supreme  court  of 

bind  him  by  every  subsequent  order  in  the  the  state  is  produced,  the  probability  is  that 

eaus&     Nations   v.  Johnson,  24  How.  196,  the   local   procedure  follows  the   traditiona 

MS,  204,  16  L.  ed.  828,  831.  832.     This  is  of    the    place.     Therefore    we    should    feel 

true  not  only  of  ordinary   action.,   but  of  bound  te  assume  that  the  Michigan  decree 

proceedings  like  the  present.    It  is  within  was  not  too  broad,  in  the  absence  of  statute 


the  power  of  a  state  to  make  the  whole  ad- 
ministration of  the  estate  a  single  proceed- 
lag^  to  provide  that  one  who  ha.  under- 
tmUn  it  w/U/n  the  /uriwlIctiOD  ahall  b« 
^bj«et  to  tht  order  of  tbs  aourt  In  Um 


or  deciaion  ahowing  that  it  waa  wrong. 

But  unleaa  and  until  the  supreme  conrt 
of  Michigan  shall  decide  otherwise,  we  are 
of  opinion  that  the  probate  court  was  right. 
TIn  lUtataa  ftOTtdt  for  eharging  an  e 
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tor  in  his  account  with  the  whole  of  the 
goods  of  the  deceased  that  come  to  his  pos- 
session, and  with  waste  in  case  of  neglect 
to  pay  over  the  money  in  his  hands,  or  of 
loM  to  the  persons  interested.  Liability  on 
the  bond  is  stated  as  alternative.  Comp. 
t55]Uws  1807,  §§M28,  9435;  "Gomp.  Laws 
1857,  II 2077, 2084.  It  is  said  by  the  supreme 
court  that  money  received  by  an  admin- 
istrator, and  unjustifiably  paid  out,  is  still 
in  his  hands  in  contemplation  of  Law,  and 
that  parties  interested  may  surcharge  or 
falsify  his  account  (Hall  v.  Grovier,  25 
Mich.  428,  432,  436) ;  and  again,  that  the 
assets  of  an  estate  are  not  r^arded  as  ad- 
ministered until  they  have  been  collected 
and  applied  as  required  by  law  or  the  will 
of  the  testator;  until  that  time  the  juris- 
diction of  the  probate  court  remains  (Laf- 
ferty  v.  People's  Sav.  Bank,  76  Mich.  35, 
50,  43  N.  W.  34.  See  farther,  Stevens  v. 
OtUwa  Probate  Judge,  156  Mich.  526,  533, 
534,  121  N.  W.  477,  arising  out  of  this 
case.  Re  Saier,  158  Mich.  170,  173,  122  N. 
W.  568.)  In  short,  Michigan  in  a  general 
way  adopted  the  Massachusetts  probate 
system  (Campau  v.  Gillett,  1  Mich.  416, 
417,  53  Am.  Dec  78),  according  to  which 
assets  are  not  administered  by  being  con- 
verted to  the  executor's  own  use,  but  must 
be  charged  to  him  in  his  account.  If  the 
defendant  properly  was  charged  in  his  ac- 
count with  all  that  came  to  his  hands  and 
that  was  not  distributed  according  to  law, 
it  was  within  the  power  of  the  probate 
court  to  order  him  to  distribute  that 
amount  or  to  pay  it  to  his  successor  in  the 
trust  (Lafferty  v.  People's  Sav.  Bank,  76 
Mich.  35,  71,  43  N.  W.  34). 

It  follows  from  what  we  have  said  that 
a  petition  to  the  probate  court  that  the  de- 
fendant be  ordered  to  account  covered  all 
bis  receipts  as  executor,  and  that  notice  of 
the  petition  was  notice  that  the  accounting 
would  have  that  scope.  The  decree  upon 
the  account  was  made  with  full  jurisdic- 
tion, and,  apart  from  the  insanity  of  the 
accountant,  could  be  sued  upon  (Storer  v. 
Storer,  6  Mass.  390 ;  Cobb  v.  Kempton,  154 
Mass.  266,  260,  28  N.  E.  264),  and  was  en- 
titled to  full  faith  and  credit  elsewhere 
(Fitzsimmons  v.  Johnson,  00  Tenn.  416,  428, 
429,  433,  17  S.  W.  100).  It  is  true  that  it 
could  not  be  enforced  in  Michigan  while  the 
defendant  remained  out  of  the  state.  But 
8 5 6] while  the  want  of  power  to  ^enforce  a 
judgment  or  decree  may  afford  a  reason 
against  entertaining  jurisdiction  (Giles  v. 
Harris,  189  U.  S.  475,  488,  47  L.  ed.  000,  012, 
28  Sup.  Ct.  Rep.  630),  it  has  nothing  to  do 
with  the  validity  of  a  decree  when  made. 
A  decree  in  equity  against  a  defendant  who 
had  left  the  state  after  service  upon  him, 
and  had  taken  all  his  property  with  him* 
#f  L.  ed. 


would  be  entitled  to  full  faith  and  credit 
where  he  was  found.  The  judgment  of  a 
court  "may  be  complete  and  perfect,  and 
have  full  effect,  independent  of  the  right  to 
issue  execution."  Mills  v.  Duryee,  7  Cranch, 
481,  485,  3  L.  ed.  411,  413.  See  Kimball 
V.  St.  Louis  ft  S.  F.  R.  Co.  157  Miss.  7,  8, 34 
Am.  St.  Rep.  250,  31  N.  £.  697. 

Jurisdiction  is  power,  and  the  power  of 
the  Michigan  court  was  not  affected  by  the 
insanity  of  Ferry.  The  authority  of  the 
state  to  remove  him  and  tc  require  his  ac- 
count to  be  settled  at  the  same  time  re- 
mained, and  therefore,  subject  to  any  re- 
strictions that  might  be  imposed  by  the 
14th  Amendment,  it  was  for  the  state  to 
determine  how  he  should  be  represented, 
and  what  steps  should  be  taken  to  protect 
his  rights.  As  the  jurisdiction  extended 
only  to  the  cause,  and  not  to  any  independ- 
ent proceeding  for  guardianship,  the  orders 
made  necessary  were  orders  in  the  cause. 
But  we  do  not  perceive  what  more  could 
have  been  done  to  secure  Ferry's  rights. 
Still  less  do  we  see  any  ground  for  declar- 
ing the  decree  invalid  because  of  the  14th 
Amendment.  The  steps  taken  were  con- 
curred in  by  the  only  courts  that  had  any- 
thing to  say  about  it, — ^the  Utah  court  thai 
controlled  his  person,  and  the  Michigan 
court  that  controlled  the  cause.  On  the 
whole  case  our  opinion  is  that  the  judgment 
should  be  reversed. 

Judgment  reversed. 

Mr.  Justice  MoKenna  and  Mr.  Justice 
Lamar  dissent.  Mr.  Justice  Van  Deraa- 
ter  took  no  part  in  the  decision. 


•TEXAS     k     PACIFIC     RAILWAT[S57 
COMPANY,  Plff.  in  Err., 

V. 

MRS.  MART  E.  STEWART,  Frederic  T. 
Maver,  Mrs.  Christine  R.  Jepson,  Mrs. 
Kate  S.  Mason,  Miss  Julia  L.  Mayer,  and 
Mrs.  Annie  I.  Woods. 

(See  S.  C.  Reporter's  ed.  857-868.) 

Carrleni  —  datj  to  light  stations  and 
approacdies. 

1.  The  obligation  of  a  railroad  company 
to  use  ordinary  care  to  light  its  stations 
and  approaches  for  the  reasonable  aceom- 
modation  of  passengers  obtains  not  only 
while  the  passengers  are  being  carried  on 
the  train,  out  while  they  tustain  the  rela- 

Note. — On  the  measure  of  eare  which  a 
carrier  must  exercise  to  keep  its  platforms 
and  aproaches  safe — see  notes  to  Johns  ▼. 
Charlotte,  C.  &  A.  R.  Co.  20  L.R.A.  02O9 
and  Warner  t.  Baltimore  &  0.  R.  Co.  42  K 
ed.  U.  S.  401. 

On  tk^  d«Rta  Wl  tax%  ^Wiii^  %  «ar^«& 
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tion  of  passftngers  and  are  performing  acts 
reasonably  and  fairly  attributable  to  tbat 
relation,  such  as  leaving  the  train  for  re- 
freshment, for  the  sendiug  of  telegrams, 
for  the  taJcing  of  exercise,  and  the  like. 
[For  other  cases,  see  Carriers,  II.  a,  7,  In 
Digest  Sup.  Ct  1908.] 

Oarrlen  —  liability  to  paaaengen  — 
oontribatory  negligence. 

2.  An  elderly  woman  passenger  is  not 
guilty,  as  a  matter  of  law,  of  such  con- 
tributory negliffence  in  attempting  to  alight 
to  ascertain  wnether  or  not  the  train  she 
ia  on  is  the  right  one  as  will  bar  a  recovery 
for  injuries  sustained  through  the  carrier's 
failure  properly  to  light  the  station  grounds, 
where  no  one  came  into  her  car  for  some  ten 
or  fifteen  minutes  after  she  had  boarded  it, 
and  it  was  dimly  lighted,  and  there  was  no 
one  in  charge. 
[For  other  cases,  see  Carriers,  II.  a,  4,  b,  in 

Digest  Sup.  Ct  1908.1 

Proximate  oanae  —  injury  to  passenger 
^  insnfllcient  lighting. 

S.  The  conduct  of  an  elderly  woman  pas- 
senger once  safely  on  her  train,  in  attempt- 
ing to  alight  to  ascertain  whether  or  not 
such  train  is  the  right  one,  where  no  one 
had  entered  the  car  for  some  ten  or  tlftecn 
minutes,  and  it  was  dimly  lighted,  and  there 
was  no  one  in  charge,  is  not  the  interven- 
tion of  a  new  and  proximate  cause  of  the 
injury  sustained  by  her  from  falling  from 
the  car  platform  which  will  relieve  the  car- 
rier from  liability  to  her  for  its  negligent 
failure  to  light  the  station  grounds  prop- 
erly. 
[For  other  cases,  see  Proximate  Cause,  III., 

in  Digest  Sop.  Ct.  1908.] 

[No.  205.] 

Submitted  March  20,  1913.     Decided  April 

21,  1913. 

IN  ERROR  to  the  United  SUtes  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit 
to  review  a  judgment  which  affirmed  a  judg- 
ment of  the  Circuit  Court  for  the  Eastern 
District  of  Texas  in  favor  of  plaintiff  in  a 
personal-injury  action  against  a  carrier. 
Affirmed. 

See  same  case  below,  105  C.  C.  A.  646,  183 
Fed.  575. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  L.  Uall  and  F.  H.  Prender- 
gast  submitted  the  cause  for  plaintiff  in 
error: 

By  the  evidence  in  the  case  there  is  no 
negligence  of  the  defendant  shown  that  was 
the  proximate  cause  of  the  injury. 

Atchison,  T.  ft  S.  F.  R.  Co.  v.  Calhoun, 


213  U.  S.  1,  53  L.  ed.  671,  29  Sup.  Ct.  Rep. 
321 ;  Gulf,  C.  k  S.  F.  R.  Co.  ▼.  Hodges,  — 
Tex.  Civ.  App.  — ,  24  S.  W.  663;  Cole  v. 
German  Sav.  A.  L.  Soc.  63  L.R.A.  416,  59 
C.  C.  A.  593,  124  Fed.  113,  14  Am.  Neg. 
Rep.  676. 

It  has  been  held  in  a  great  number  of 
cases  that  the  company  doesn't  have  to 
furnish  assistance  to  passengers  in  alight- 
ing from  the  train. 

Yarnell  v.  Kansas  City,  Ft  S.  ft  M.  R.  Co. 
113  Mo.  570,  18  L.R.A.  599,  21  S.  VV.  3,  4 
Am.  Neg.  Cas.  714;  2  Shearm.  ft  Redf.  Neg. 
4th  ed.  §  510. 

If  some  negligent  act  or  conduct  of  thi* 
defendant  had  induced  Mrs.  Mayer  to  believe 
that  some  wrong  would  come  to  her  if  she 
remained  in  the  car,  then  she  would  be  in  a 
measure  excused  for  endeavoring  to  get  ofT; 
but  there  is  entire  absence  of  any  evidence 
that  the  defendant  did  anything  or  re- 
frained from  doing  anything  which  would 
naturally  induce  Mrs.  Mayer  to  endeavor 
to  get  off  of  the  car  when  she  did. 

3  Thomp.  Neg.  §§  2937,  2945,  3054. 

There  was  no  necessity  for  Mrs.  Mayer  to 
attempt  to  get  off  the  train  when  she  did  in 
the  dark,  and  she  cannot  recover  damages 
for  injuries  received  in  that  attempt. 

Houston  ft  T.  C.  R.  Co.  v.  Leslie,  57  Tex. 
85,  6  Am.  Neg.  Cas.  492;  Pennsylvania  Co. 
V.  Marion,  104  Ind.  239,  3  N.  E.  874,  3  Am. 
Neg.  Cas.  175;  2  Wood,  Railway  Law,  1000; 
Thomp.  Carr.  Pass.  209,  214;  Gwyn  v.  Cin- 
cinnati, N.  0.  ft  T.  P.  R,  Co.  83  C.  C.  A.  648, 
155  Fed.  91 ;  Milwaukee  ft  St.  P.  R.  Co.  v. 
Kellogg,  94  U.  S.  469,  24  L.  ed.  256. 

Mr.  S.  P.  Jones  submitted  the  cause  for 
defendants  in  error: 

The  failure  of  the  railway  company  to 
have  the  station  grounds  suHicicntly  lighted 
to  enable  passengers  leaving  the  train  to  see 
the  steps  and  alight  with  reasonable  safety 
was  the  proximate  cause  of  the  injury. 

Shearm.  ft  Redf.  Neg.  5th  ed.  §  26;  Hutch- 
inson,  Carr.  2d  ed.  809b;  Alabama  G.  S.  R. 
Co.  V.  Coggins,  32  C.  C.  A.  1,  CO  U.  S.  App. 
140,  88  Fed.  455,  5  Am.  Neg.  Rep.  534. 

The  railway  company  owes  the  duty  of 
keeping  its  station  grounds,  platforms,  ap- 
proaches, etc.,  in  a  safe  condition,  including 
suflScient  lights  to  enable  persons  to  get  on 
and  off  its  cars  in  safety. 

(a)  As  to  passengers  who  had  procured 
tickets  and  intended  boarding  its  trains. 

3  Thomp.  Neg.  §§  2638,  2891. 

(b)  As  to  passengers  who  had   reached 


must  exercise  toward  passenger  at  station — 
see  note  to  St.  Louis,  I.  M.  ft  S.  R.  Co.  ▼. 
Woods,  88  LJLA.(N.S.)  855. 
As  to  injuries  in  getting  on  and  off  rail- 

romd  tniDB — see  note  to  Carr  ▼.  Eel  River 

AE.ILCo.21  LJUL  864. 


On  negligent  condition  of  place  or  appli- 
ances as  the  proximate  cause  of  injuries  not 
primarily  caused  by  that  condition — see 
note  to  Bales  ▼.  McConnell,  40  L.R.A.(N.S.) 
940. 
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their   journej'i   end    and    were    letThig   ito 

3  Tlianip.  N^.  gg  Ze3S,  2663,  ESBl. 

(e)  Ai  to  persons  going  upon  itattoii 
grounds,  tte.,  to  transact  business  with  tba 
company. 

3  Thomp.  Neg.  g§  2663,  2891.  To  these 
persons  it  owed  the  duty  of  ordinarj  eftrfc 

(d)  As  to  passengers  upon  the  train  at 
Italians  who  desire  to  leave  the  train  be- 
fore reaching  end  of  journey,  to  transact 
butineBB  connected  with  the  joumer- 

Akbains  Q.  S.  R.  Co,  t.  Coggina,  32  C.  C. 
A.  ],  SO  U.  S.  App.  140,  88  Fed.  43S,  S  Am. 
Xeg.  Rep.  G34;  3  Thomp.  Neg.  |i  2669, 
2691. 

(e)  As  to  pssBcngen  leaving  train  at 
stations  before  end  of  journey  for  an;  pur- 
pose not  inconsistent  with  a  continuation 
of  the  journey. 

Ibid. 

(f)  As  to  passengers  getting  off  of  train 
l/ofore  termination  of  journey  for  any  pur- 
|)uBe,  but  not  intending  t»  terminate  the 
journey  at  that  place. 

Chicflgo,  R.  I.  A  P.  R.  Oo.  T.  Battler,  64 
S'eb.  a.10,  57  URJi.  8B0,  97  Am.  St.  Rep, 
600,  DO  N.  W.  S4B;  3  Thomp.  Neg.  9S  S66B, 
JB91. 

It  is  a  general  rule  that  a  carrier's  duty 
to  thp  public  includes  maintaining  of  plat- 
forms,— approaches  over  which  those  having 
business  with  it  can  pau  without  being  in- 
jured. No  ease  baa  upheld  the  carrier  in 
msinlaininfif  approaches  or  platforma  which 
cannot  be  used  in  safety.  Most  of  the  courts 
have  been  content  simply  to  state  that  the 
platforms  and  spproacheB  must  be  safe, 

Pennsylvsnia  Co.  t.  Marion,  123  Ind.  415, 
T  L.R.A.  6ST,  18  Am.  St.  Rep.  330,  23  N.  B. 
973,  3  Am.  Neg.  Cas.  261 ;  DeUware,  L.  k 
W,  R.  Co.  T,  Trautwein,  B2  N.  J,  L.  188,  7 
L-RJV.  436,  19  Am.  St.  Rep.  442.  19  Atl. 
178,  5  Am.  Ncg.  Css,  21;  Collins  y.  Toledo, 
A.  A.  A  N.  M.  a  Co.  80  Mich.  300,  4S  N. 
W.  178;  Wallace  V.  Wilmington  t  N.  R.  Co, 
a  HonsL  (Del.)  S2B,  IS  Atl,  ei8i  Qreen  t. 
Pennsylvania  R.  Co,  38  Fed.  86,  7  Am,  Keg. 
Caa.  836 1  Moses  v,  Louisville,  K  0.  A  T. 
R.  Co.  39  L«.  Ann.  849,  4  Am.  St.  Rep,  231, 
E  So.  S87,  3  Am,  Neg.  Cas,  636;  McDonald 
T.  Chicago  A  N.  W,  R.  Co.  20  Iowa,  124,  98 
Am.  Dec.  114,  3  Am,  Neg.  Caa.  307;  St 
Louis,  L  M,  A  S.  R.  Co.  v.  Cantrell,  37  Ark. 
B19,  40  Am,  Rep.  105,  2  Am.  Keg.  Cas.  110; 
Alexandria  A  F.  R.  Co.  v.  Hemdon,  87  Vs. 
193,  12  S.  E.  280,  7  Am,  Neg,  Cas.  40;  Reed 
*.  AxUlI,  84  Va.  238,  4  6,  E.  GB7,  10  Am. 
Srg.  Caa.  346;  Texas  A  P.  R.  Co.  v.  Brown, 
76  Tex.  397.  14  S.  W,  1034;  Stewart  t.  In- 
ternational A  O.  N.  R.  Co.  93  Tis.  269,  37 
Am.  Rep,  7S3,  K  Am.  Neg.  Cas.  487;  Hul- 
bert  V.  NfW  York  C.  R.  Co.  40  N.  X.  ISO,  B 
Am.  Ne«r.  Csj.  130;  Dillsje  v.  New  York  C. 
R  Co.  Be  But.  SO,  «  Jim  Nw.  Qu.  IM. 


Thoae  caaes  which  hava  varied  this  atupje 
ruls  have  varied  it  only  in  alight  degree. 
Thua  it  haa  been  required  to  be  re«sonably 

Watlclns  V.  Great  Western  R.  Co.  46  L.  J. 
C.  P.  N.  S.  B17,  S7  L.  T,  N.  S.  193,  25  Week. 
Rep.  BOS;  Moore  v.  Wabash,  St.  L.  A  P.  R. 
Co.  84  Mo.  4S1 ;  Cross  v.  L*ke  Shore  A  U. 
S.  R.  Co.  69  Hich.  363,  13  Am.  St.  Rep.  3BB, 
37  N.  W.  381,  e  Am.  Neg.  Caa.  M4. 

Safe  and  convenient. 

Hotlmas  t.  New  York  C.  A  H.  R.  B.  Oa 
75  N.  Y.  606. 

Safe  and  reasonable. 

PhiUipa  T.  Rensselaer  ft  &  R.  Co.  57  Baik 
044. 

Safe  and  proper. 

Peniston  v.  Chicago,  St.  L.  ft  N.  0.  R.  Ca 
34  La.  Ann.  780,  44  Am.  R^.  444,  S  Am 
Neg.  Caa.  517. 

Safe,  convenient,  and  proper. 

Patten  v.  Chicago  A  N.  W.  R.  Oo.  S2  Wta. 
S24,  7  Am.  Neg.  Caa.  191. 

The  aeeeaa  must  be  aaeh  as  may  safe^  »»• 
commodate  the  passengers  who  tiut7  rtm- 
sonably  be  expected  to  frequent  it 

Murch  v.  Concord  R.  Corp.  2B  N.  H.  9, 
61  Am.  Dee.  631. 

The  carriers  are  bound  to  see  that  the 
pls.tfonn  Is  a  safe  one. 

Liscomb  v.  New  Jersey  R.  A  Tranap.  Ca 
6  Lana.  75. 

Thia  aame  degree  of  eare  with  referenes  to 
having  a  safe  platform  haa  been  practioAlly 
univeraallT  eoBstrned  to  laelnda  the  dn^ 
of  having  the  depot  grounds  at  paaaenger 
stations  sufficiently  lighted  to  enable  per* 
sons  to  get  upon  and  off  the  trains  with 
safety;  to  enahls  them  to  see  how  to  get  on 
and  off  cars. 

Stewart  t.  International  A  O.  N.  R.  Co. 
63  Tei.  8B9,  37  Am.  Rep.  7B3,  <  Am.  Neg. 
Cas.  487;  Hutchinson,  Carr.  Sd  ed.  S18; 
3  Thomp.  Neg.  g  2691. 

It  is  no  longer  an  open  question  that  It  ia 
the  duty  of  the  railway  company  to  fumiah 
such  lighta  as  the  travel  and  convenlenM  of 
the  public  In  boarding  and  leaving  ita  tndaa 
demand. 

Hutchinson,  Carr.  2d  ad.  |  518)  8  Thomp. 
Neg.  I  2891. 

Whera  the  paaaenger  la  InJvKd  while  at 
the  station,  and  eonlormtng  to  the  rea- 
Honable  regnlsttons  of  the  carrier,  the  ear- 
rier  owes  him  that  high  degree  of  care  re- 
quired to  be  exercised  by  the  carrier  to- 
ward and  for  the  beneflt  of  the  safety  of  Ita 
paseengera. 

Alabama  G.  S.  R.  Co.  r.  Coggina,  88  C.  C. 
A.  1,  60  U.  S.  App.  140,  88  Fed,  455,  «  Anu 
Neg.  Ke^.  SS*-,  ^i^A8^1.^wfc^Mfc».■*-^-^ 
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Rep.  641,  10  N.  E.  373,  3  Am.  Neg.  Cas. 
843;  3  Thomp.  Neg.  §  2659. 

It  was  the  duty  of  Mrs.  Mayer  to  exer- 
cise only  ordinary  care  for  lier  safety. 

8  Thomp.  Neg.  §§  2922,  2926. 

Mr.  Justice  Day  delivered  the  opinion 
of  the  court: 

This  case  was  begun  by  Mrs.  Dora  E. 
Mayer,  since  deceased,  to  recover  damages 
for  injuries  alleged  to  have  been  sustained 
by  her  because  of  the  negligence  of  the 
Texas  k  Pacific  Railway  Company  in  fail- 
ing to  keep  its  station  grounds  at  Marshall, 
Texas,  properly  lighted  when  Mrs.  Mayer 
was  about  to  take  passage  upon  one  of  its 
trains.  Judgment  upon  verdict  in  the 
United  States  circuit  court  for  the  eastern 
district  of  Texas,  to  which  the  case  had 
been  removed,  was  affirmed  by  the  United 
States  circuit  court  of  appeals  for  the  fifth 
circuit.  The  case  is  brought  here  because 
of  the  fact  that  the  railway  company  was 
organized  as  a  Federal  corporation. 

The  facts  disclosed  in  the  record  tend  to 
show  that  Mrs.  Mayer,  a  woman  about  fifty- 
nine  years  of  age,  desired  to  travel  from 
Marshall  to  New  Orleans,  Louisiana.  For 
that  purpose,  accompanied  by  a  young  man, 
a  relative,  she  proceeded  to  the  station  in 
the  former  city.  The  train  left  late  at 
night.  The  night  was  dark  and  rainy.  The 
station  at  Marshall  has  three  railway  tracks 
adjoining  it.  The  first  track,  nearest  to  the 
depot,  was  unoccupied.  Upon  the  second 
a  train  was  standing,  bound  for  the  west, 
860]  *the  opposite  direction  to  which  Mrs. 
Mayer  expected  to  travel.  The  train  for  New 
Orleans  was  standing  upon  the  third  track, 
lieaded  toward  the  east,  consisting  of  an 
express  car,  smoker,  chair  car,  and  sleeper. 
After  purchasing  her  ticket,  Mrs.  Mayer 
and  her  companion  proceeded  toward  the 
eastbound  train  on  the  third  track,  pass- 
ing around  the  train  standing  nearer  the 
station.  On  their  way  they  met  someone 
with  a  lantern,  and  were  told  to  take  the 
train  upon  the  third  track.  They  entered 
the  smoking  car.  There  was  no  one  in 
charge  of  the  car,  which  was  dimly  lighted, 
and  the  testimony  tends  to  show  that  Mrs. 
Mayer  became  apprehensive  that  she  was 
upon  the  wrong  car,  finding  after  ten  or 
fifteen  minutes  that  no  other  person  entered 
the  coach.  Her  escort  assured  her  that  she 
was  upon  the  right  train  and  left  her  in  the 
car,  going  out  of  the  smoker  with  a  view 
to  ascertaining  whether  the  chair  car  was 
open.  Mrs.  Mayer  testified:  "I  became 
fearful  that  I  was  on  the  wrong  coach,  as 
no  one  else  entered  the  same,  and  I  left  it 
to  find  out  as  to  whether  it  wa.s  the  right 
aw  cr  not,  ...  1  went  to  the  door 
And  BMW  tiMt  it  WMB  all  in  darJmesa,  and  I 

0rs 


wanted  to  go  and  I  held  onto  the  door 
frame  to  try  to  reach  the  steps  of  the  car 
with  my  feet,  and  in  reaching  for  them  I 
went  on  too  far  and  slipped  and  fell  to  the 
ground."    She  was  severely  injured. 

There  was  testimony  tending  to  show 
that  the  station  was  improperly  lighted, 
and,  as  upon  writ  of  error  the  facts  tend- 
ing to  support  the  judgment  must  be  con- 
sidered in  their  most  favorable  aspect  in 
that  regard,  we  must  give  due  weight  to 
the  testimony  offered  to  establish  that  the 
illumination  was  so  deficient  at  this  point 
as  to  make  it  very  difficult  to  recognize  the 
countenance  of  a  person  more  than  10  or 
12  feet  away,  and  that,  when  the  train  was 
on  the  second  track,  as  in  this  instance,  in 
the  vicinity  where  Mrs.  Mayer  fell,  the  door 
and  steps  of  the  car  were  insufficiently 
lighted.  The  court  submitted  •the[861 
question  to  the  jury  upon  a  charge  which 
left  to  them  the  issue  of  n^ligence  in  the 
failure  of  the  railway  company  to  use  ordi- 
nary care  to  provide  sufficient  lights.  In 
this  respect  the^ourt  told  the  jury: 

"Upon  that  subject  you  are  instructed 
that  after  the  plaintiff  purchased  her  ticket 
and  went  to  the  car  for  the  purpose  of  tak- 
ing passage  for  New  Orleans,  the  relation 
of  passenger  ejwisted  between  her  and  the 
defendant  railroad  company,  and  the  duty 
of  the  defendant  to  her  was  that  of  exer- 
cising ordinary  care  in  having  proper  lights 
for  the  guidance  of  those  desiring  to  take 
passage  on  its  train,  or,  if  necessary  [ity] 
demanded  it,  to  get  off  the  train.  By  ordi- 
nary care  is  meant  that  degree  of  care  and 
caution  that  a  man  of  ordinary  prudence 
and  ordinary  caution  would  exercise  under 
the  same  or  similar  circumstances.  There- 
fore, in  this  case,  determine  whether  or  not 
the  defendant  had  provided  lights  such  aa 
a  man  of  ordinary  prudence  and  caution 
under  the  circumstances  would  have  pro- 
vided. If  you  find  from  the  evidence  that 
the  railway  had  provided  such  lights,  you 
need  not  pursue  your  inquiry  further,  but 
return  a  verdict  for  the  defendant.  But  if 
you  find  from  the  evidence  that  the  lights 
that  the  defendant  had  furnished  were  not 
such  as  a  man  of  ordinary  care  and  ordinary 
prudence,  under  the  circumstances,  would 
have  furnished,  then  you  are  instructed  to 
determine  the  further  question  in  regard  to 
Mrs.  Mayer *s  injuries  and  how  they  oc- 
curred." 

And  the  court  also  charged  the  jury  that 
if  it  believed  that  Mra  Mayer  thought  that 
she  was  on  the  wrong  train,  and  attempted 
to  get  off  the  train  to  ascertain  that  fact 
definitely  before  leaving  the  station,  her 
relation  to  the  railway  company  continued 
io  be  that  of  a  passenger. 

The   co>irt  Iwitli^t   instructed    the    jury 
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ihat  if  it  found  that  the  railway  company 
waa  negligent  in  the  respect  mentioned,  it 
should  further  determine  whether  Mrs. 
Mayer  was  guilty  of  contributory  negli- 
t62]gcnce  in  attempting  *to  alight  from 
the  car  under  the  circumstances  shown,  and 
that,  to  render  a  rerdict  for  the  plaintiff, 
the  jury  must  find  from  the  evidence  that 
the  railway  company  had  not  used  ordinary 
care  in  providing  lights,  and  that  the  plain- 
tiff, in  attempting  to  descend  from  the  car, 
had  used  ordinary  care  under  the  circum- 
stances, and  that  her  injury  was  solely  due 
to  the  want  of  ordinary  care  upon  the  rail- 
way company's  part  in  failing  to  provide 
proper  lights. 

The  charge  that  a  railway  company  is 
bound  to  use  ordinary  care  to  light  its  sta- 
tions and  approaches  for  the  reasonable 
accommodation  of  passengers,  so  that  they 
or  those  intended  to  become  such  may  enter 
upon  and  depart  from  trains  with  reason- 
able safety,  was  as  favorable  as  the  defend- 
ant could  ask.  Alabama  G.  S.  K.  Co.  v. 
Coggins,  32  C.  C.  A.  1,  00  U.  S.  App.  140, 
88  Fed.  455.  The  obligation  to  use  due  care 
obtains  not  only  while  the  passengers  are  be- 
i:ig  carried  on  the  train,  but  while  they  sus- 
tain the  relation  of  passengers  and  are  per- 
forming acts  reasonably  and  fairly  attribu- 
table to  that  relation,  such  as  leaving  the 
train  for  refreshment,  for  the  sending  of 
telegrams,  for  the  taking  of  exercise,  and 
the  like.  Alabama  G.  S.  R.  Co.  v.  Coggins, 
supra,  and  cases  therein  cited. 

We  see  no  reason  to  disagree  with  the 
court  below  in  its  charge  with  reference  to 
contributory  negligence.  In  view  of  the 
fact  that  no  one  was  in  charge  of  the  train, 
and  that  nobody  came  into  the  car  after 
Mrs.   Maver  had  been  there   some   ten  or 
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fifteen  minutes,  it  was  not  an  unusual  or 
improper  thing  that  she,  an  elderly  woman, 
under  such  circumstances,  ihould  wish  to 
learn  for  herself  whether  or  not  she  had 
taken  the  right  train  or  car  for  transporta- 
tion upon  her  intended  journey. 

Nor  do  we  think  there  is  force  in  the 
contention  that,  Mrs.  Mayer  being  once 
safely  on  the  train,  her  own  conduct  in 
undertaking  to  leave  it  was  the  interven- 
tion of  a  new  and  proximate  cause  of  the 
injury,  which  alone  resulted  in  her  mis- 
fortune, and  of  which  she  cannot  complain, 
368]  *for  this  argument,  like  the  other,  pro- 
ceeds upon  the  assumption  that,  she  having 
once  safely  become  a  passenger,  the  railway 
company  owed  her  no  further  duty.  As  we 
have  said,  Mrs.  Mayer's  conduct,  because 
of  her  anxiety  and  desire  to  be  sure  that 
she  was  upon  the  right  train,  did  not,  in 
our  view,  of  itself  absolve  the  railway  com- 
pany from  its  duty  to  her  as  a  passenger. 
True  it  is  that  a  new  ewise,  luiflcieiit  to 
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I  produce  the  injury,  may,  after  the  n^li- 
gence  which  is  the  basis  of  recovery  has  oc- 
curred, intervene  under  such  circumstances 
as  to  relieve  from  liability  the  one  respon- 
sible for  the  original  wrong.  In  such  cases, 
however,  there  must  be  the  intervention  of 
a  new  and  independent  cause  between  the 
wrong  and  the  injury.  Milwaukee  k  St. 
P.  R.  Co.  Y.  Kellogg,  94  U.  S.  469,  476,  24 
L.  ed.  256,  269.  The  doctrine  finds  apt  il- 
lustration in  the  case  of  Atchison,  T.  k  S. 
F.  R.  Co.  V.  Calhoun,  213  U.  S.  1,  53  L.  ed. 
671,  29  Sup.  Ct.  Rep.  321,  where  a  child 
had  been  safely  handed  to  a  person  stand- 
ing on  the  depot  platform  at  which  the  pas- 
senger with  the  child  wished  to  alight; 
the  train  started,  and  the  third  person  at- 
tempted to  place  the  child  back  upon  the 
train  while  in  motion.  The  child  waa 
severely  injured.  It  appeared,  it  will  be 
observed,  that  the  child  had  been  safely 
deposited  at  the  station,  and  that  the  act 
of  the  third  person  in  trying  to  put  the 
child  upon  the  train  was  the  intervening 
cause  which  rendered  the  negligence  in  fail- 
ing to  stop  the  train  or  to  assist  the  child 
therefrom  at  the  proper  station  no  longer 
a  proper  ground  of  recovery.  Assuming, 
as  we  think  we  must,  that  Mrs.  Mayer  waa 
acting  within  her  rights  as  a  passenger  in 
undertaking  to  assure  herself  that  she  was 
upon  the  right  train,  we  think  the  mere 
fact  that  she  proceeded  in  the  manner  stated 
was  not  of  itself  the  intervention  of  an- 
other and  independent  cause  itself  produc- 
tive of  the  injury. 

Upon  the  whole  record,  we  find  no  reason 
to  reverse  the  judgment,  and  it  it  therefore 
affirmed. 


""LILLIAN    F.    SLOCUM,    Exeoatriz,[S64 

Petitioner, 

T. 

NEW    YORK    LIFE    INSURANCE    COM- 
PANY. 

(See  S.  C.  Reporter'!  ed.  304-428.) 

Insaranoe  ^^premium  ^  partial  pay« 
nient  ~  waller. 

1.  Partial  payment  of  a  life  insurance 
premium  when  not  within  the  contempla- 
tion of  the  policy  is  not  effective  to  keep 

NoTB. — On  waiver  of  forfeiture  of  insur- 
ance policy  for  nonpayment  of  premium-— 
see  note  to  Thompson  v.  Knickerbocker  L. 
Ins.  Co.  26  L.  ed.  U.  S.  765. 

As  to  the  eonstitutional  power  of  an  ap- 
pellate court,  upon  reversing  a  judgment 
for  plaintiff,  entered  upon  the  verdict  of  • 
jury,  to  direct  a  judgment  for  defendant 
without  remanding  the  case  for  a  new  trial 
— see  note  to  Qunn  ^,  XIia!i»D.  %«» d^^^\j.'SJk« 
INJB.)  IVi.  ^^, 
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the  jpolicj  in  force  unlesi  the  agent,  when 
receiVing  euch  partial  payment,  does  some- 
thing in  that  connection  which  operates  as 
a  waiver  of  full  and  timely  payment. 
[For  other  cases,  see  Insurance,  YII.  a,  In 
Dlffest  Sup.  Ct.  1908.] 

Principal  and  agent  —  limitations  on 
authority  ~  knowledge  of. 

2.  One  who  deals  with  an  agent,  knowing 
that  he  is  clothed  with  a  eircumscribed  au- 
thority, and  that  his  act  transcends  his 
powers,  cannot  hold  his  principal;  and  this 
IS  true  whether  the  agent  is  a  general  or 
special  one,  for  a  principal  may  limit  the 
authority  of  one  a 3  well  as  of  the  other. 

[For  other  cases,  see  Priocipal  and  Acent,  III. 
a,  in  Digest  Sop.  Ct.  1908.1 

Insurance  —  premium  —  part  payment 

—  waiver  —  ratification. 

3.  Acceptance  by  the  local  agent  from  the 
wife  of  the  insured  of  a  check  for  part  of 
the  premium  then  due,  accompanied  by  the 
delivery  to  her  of  a  '*blue  note"  for  the  in- 
sured to  sign,  such  note  reciting  that  no 
part  of  the  premium  had  been  paid,  but 
that  the  insurance  should  continue  in  force 
until  the  due  date  of  the  note,  and  that  if 
the  note  should  be  paid  on  or  before  that 
date«  such  payment,  together  with  the  cash 
reoeived,  would  be  accepted  as  payment  of 
the  premium,  did  not  continue  the  insur- 
ance in  force  where  the  insured  died  with- 
out signing  such  note,  and  where,  under  the 
terms  of  the  policy,  as  qualified  by  the  prac- 
tice of  the  insurance  company,  with  which 
both  the  insured  and  his  wife  were  familiar, 
the  agent  was  without  authority  to  waive 
full  and  timely  payment  of  the  premium 
save  as  he  could  adjust  the  matter  conform- 
ably to  the  "blue  note"  plan,  and  where  the 
insurance  company  did  not  itself  treat  the 
check  as  a  partial  payment,  or  otherwise 
ratify  the  agent's  acts. 

[For  other  cases,  see  Insoraoce.  TI.  e;  YI.  e. 
2;  YII,  a.  In  Digest  Sup.  Ct.  1908.] 

Trial  by  Jury  —  Infringement  of  right 

—  directing  Judgment  non   obstante 
veredicto. 

4.  A  circuit  court  of  appeals,  when  re- 
versing a  judgment  of  the  circuit  court,  en- 
tered on  a  general  verdict  in  favor  of  plain- 
tiff, because  of  error  in  refusing  to  instruct 
the  jury  that  the  evidence  was  insufficient 
to  sustain  a  verdict  for  plaintiff,  cannot 
direct,  although  in  accordance  with  the 
state  practice,  as  defined  in  Pa.  Laws  1905, 
chap.  198,  that  judgment  on  the  evidence 
be  entered  contrarv  to  the  verdict,  but  must 
award  a  new  trial,  in  order  to  conform  to 
the  provisions  of  U.  S.  Const.,  7th  Amend., 
that  "in  suits  at  common  law,  where  the 
value  in  controversy  shall  exceed  twenty 
dollars,  the  right  of  trial  by  jur^r  shall  be 
preserved,  and  no  fact  tried  by  a  jury  shall 
be  otherwise  re-examined  in  anv  court  of 
the  United  States,  than  accordmg  to  the 
rules  of  the  common  law.** 

[For  other  cases,  see  Jury,  I.  d,  1,  In  Digest 
Sup.   Ct.   1908.1 

[No.  20.] 

Argued  April  20,  J9J2.     Decided  April  21, 

1918. 


ON  WRIT  of  Certiorari  to  tha  United 
States  Circuit  Court  of  Appeals  for 
the  Third  Circuit  to  review  a  judgment 
which,  reversing  a  judgment  of  the  Circuit 
Court  for  the  Western  District  of  Penn 
sylvania  in  fa/or  of  plaintiff  in  an  action 
on  a  policy  of  life  insurance,  directed  that 
judgment  be  entered  on  the  evidence  in 
favor  of  defendant  notwithstanding  the  ver- 
dict. Modified  by  eliminating  the  direction 
for  the  entry  of  judgment  for  defendant, 
and  by  substituting  a  direction  for  a  new 
trial. 

See  same  case  below,  101  C.  C.  A.  66,  177 
Fed.  842. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  E.  Sliaw  argued  the  cause, 
and,  with  Mr.  Daniel  B.  Henderson,  filed 
a  brief  for  petitioner: 

The  agreement  under  which  the  company 
obtained  the  assured's  money,  testified  to  by 
Mrs.  S locum  and  found  by  tiie  verdict  of  the 
jury,  was  the  agreement  recited  in  the  blue 
note,  and  was  one  which  the  agent  was  au- 
thorized to  make.  May  the  company,  after 
receiving  the  money  upon  the  faith  of  it, 
repudiate  it  as  unauthorized  merely  because 
it  was  not  put  in  writing  over  the  signa- 
ture of  the  assured? 

Knickerbocker  L.  Ins.  Co.  v.  Norton,  96 
U.  S.  234,  24  L.  ed.  689 ;  New  York  L.  Ins. 
Co.  V.  Eggleston,  96  U.  8.  672,  24  L.  ed. 
841;  Hartford  Life  Annuity  Ins.  Co.  v. 
Unsell,  144  U.  S.  439,  36  L.  ed.  496,  12  Sup. 
Ct.  Rep.  671 ;  Supreme  Lodge,  K.  P.  v.  Kal- 
inski,  163  U.  S.  289,  41  L.  ed.  163,  16  Sup. 
Ct.  Rep.  1047;  Iowa  L.  Ins.  Co.  v.  Lewis, 
187  U.  S.  335,  47  L.  ed.  204,  23  Sup.  Ct 
Rep.  126. 

The  Pittsburgh  Agency  of  this  company 
conducted  an  enormous  business.  More 
than  twelve  thousand  premiums  were  paid 
or  settled  annually  over  its  counters.  To 
all  these  people  it  was  the  mouthpiece  of  the 
company.  From  it  during  a  period  of 
seven  years  the  assured  in  this  case  had 
been  accustomed  to  receive  all  information 
concerning  this  policy.  The  company  had, 
in  spite  of  the  express  limitations  contained 
in  the  policy,  conferred  upon  the  agency  au- 
thority to  settle  premiums  in  a  variety  of 
ways.  In  the  exercise  of  that  authority  by 
this  agency  the  company  has  obtained  the 
assured's  money  upon  the  promise  made  by 
its  agent,  to  whom  this  matter  had  been 
committed,  that  the  payment  of  such  money 
by  the  assured  continued  the  insurance  in 
force  for  a  period  of  six  months.  Truly  here 
is  a  case  where  the  assured  is  misled  to  his 
hurt,  if  the  company,  after  reposing  such 
general  powers  in  its  agent,  may  repudiate 
his  act. 

Conn^otieut  Mut.  L^  Ins.  Co.  v.  Spratley, 
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172  U.  S.  602,  4d  L.  ed.  669,  10  Sup.  Ct. 
Rep.  308. 

Good  faith  requires  that  the  principal 
should  be  held  by  the  acta  of  one  whom  he 
lias  apparently  clothed  with  authority  to 
bind  him. 

Southern  Ina.  Go.  ▼.  McCain,  96  U.  S.  84, 
24  L.  ed.  653. 

Under  the  act  of  assembly  of  Pennsyl- 
vania of  April  22,  1905,  P.  L.  286,  which 
authorizes  the  court  to  enter  judgment  tioii 
ohaianie  veredicto^  it  is  error  for  the  court 
to  enter  judgment  against  the  verdict  of  a 
jury  where  there  is  a  conflict  of  evidence  on 
a  material  fact. 

Dalraas  v.  Kemble,  215  Pa.  410,  64  Atl. 
559. 

Mr.  James  H.  Mcintosh  argued  the 
cause,  and,  with  Mr.  Ceorge  B.  Gordon, 
filed  a  brief  for  respondent: 

A  policy  of  life  insurance  is  but  a  con- 
tract, and,  like  all  other  contracts,  it  must 
be  construed  from  the  language  used. 

Laventhal  v.  Fidelity  k  C.  Co.  9  Cal.  App. 
275,  98  Pac.  1075;  Imperial  F.  Ins.  Co.  v. 
Cods  County,  151  U.  S.  452-403,  38  L.  ed. 
231-235,  14  Sup.  Ct.  Rep.  379;  Crane  ▼. 
City  Ins.  Co.  3  Fed.  558 ;  Wells,  F.  &  Co.  v. 
Pacific  Ins.  Co.  44  Cal.  397;  Goodrich  v. 
Treat,  3  Colo.  408;  Foot  v.  ^tna  L.  Ins. 
Co.  61  N.  Y.  571;  Dwight  v.  Gcrmania  L. 
Ins.  Co.  103  N.  Y.  341.  57  Am.  Rep.  729, 
8  N.  £.  654;  HoUy  v.  Metropolitan  L.  Ins. 
Co.  105  N.  Y.  437,  11  N.  E.  507;  Powers  v. 
Xorth  Eastern  Mut.  L.  Ins.  Asso.  50  Vt. 
635. 

No  contract  was  consummated  between 
the  parties  either  for  an  extension  of  time 
of  payment  for  the  premium,  or  for  a  loan 
with  which  to  pay  the  premium. 

Howell  V.  Knickerbocker  L.  Ins.  Co.  44 
N.  Y.  276,  4  Am.  Rep.  075 ;  Iowa  L.  Ins.  Co. 
V.  Lewis,  187  U.  S.  335,  47  L.  ed.  204,  23 
Sup.  Ct.  Rep.  126. 

No  estoppel  can  be  created  except  by  con- 
duct, which  the  person  setting  up  the  es- 
toppel has  a  right  to  rely  upon,  and  does 
in  fact  rely  and  act  upon. 

Bloomfield  y.  Charter  Oak  Nat.  Bank, 
121  U.  S.  135,  30  L.  ed.  929,  7  Sup.  Ct.  Rep. 
865;  Brant  v.  Virginia  Coal  A.  I.  Co.  93  U. 
S.  326-335,  23  L.  ed.  927-929;  Ilcnahaw  v. 
Bissell,  18  Wall.  255-271,  21  L.  ed.  835- 
840;  Linton  v.  National  L.  Ins.  Co.  44  C.  C. 
A.  54,  104  Fed.  589. 

The  policy,  holder  is  conclusively  pre- 
sumed to  know  the  terms  of  the  contract  he 
holds,  and  especially  of  the  contract  under 
which  he  claims. 

Upton  V.  Tribilcock,  91   U.  S.  45-50,  23 
L.  ed.  203-205;  New  York  L.  Ins.  Co.  v. 
Fletcher,  117  U.  S.  519-529,  29  L.  ed.  934- 
1137,  6  Sup.  Ct.  Rep.  837. 
^7  L.  ed. 


If  a  person  dealing  with  an  agent  knows 
that  he  is  acting  under  a  circumscribed  and 
limited  authority,  and  that  his  act  is  out- 
side of  and  transcends  the  authority  con- 
ferred, the  principal  is  not  bound. 

Quinlan  v.  Providence  Washington  Ins. 
Co.  133  N.  Y.  364,  28  Am.  St.  Rep.  645,  81 
N.  E.  31;  Galbraith  y.  Arlington  Mut.  L^ 
Ins.  Co.  12  Bush,  29;  Miller  v.  Northwest- 
ern Mut.  L.  luB.  Co.  49  C.  C.  A.  330,  111 
Fed.  469;  New  York  L.  Ins.  Co.  v.  ODom, 
100  Miss.  219,  56  So.  379. 

Even  bona  fide  purchasers  of  municipal 
bonds  must  take  the  risk  of  the  official 
character  of  those  who  execute  them. 

Coler  V.  Cleburne,  131  U.  S.  174,  33  L.  ed. 
150,  0  Sup.  Ct.  Rep.  720. 

Even  if  this  were  a  forfeiture  contract 
and  the  case  involved  a  question  of  for- 
feiture, there  is  no  evidence  here  of  any 
waiver  of  anything. 

Cable  V.  United  States  L.  Ins.  Co.  40  C. 
C.  A.  216,  111  Fed.  19;  Girard  F.  &  M.  Int. 
Co.  V.  Hebard,  95  Pa.  51 ;  Robertson  y.  Met- 
ropolitan L.  Ins.  Co.  88  N.  Y.  545;  Hart- 
ford F.  Ins.  Co.  y.  Small,  14  C.  C.  A.  33,  66 
Fed.  400;  Bank  of  Pennsylvania's  Estate,  60 
Pa,  471;  Globe  Mut.  L.  Ins.  Co.  v.  Wolff,  05 
U.  S.  326,  24  L.  ed.  387 ;  Knickerbocker  L. 
Ins.  Co.  v.  Norton,  06  U.  S.  234,  24  L.  ed. 
689;  Equitable  Life  Assiir.  Soc.  v,  McElroy, 
28  C.  C.  A.  365,  49  U.  S.  App.  548,  83  Fed. 
631;  United  Firemen's  Ins.  Co.  y.  Thomas, 
47  L.R.A.  450,  27  C.  C.  A.  42,  53  U.  S.  App. 
517,  82  Fed.  406:  Crook  v.  New  York  L. 
Ins.  Co.  112  Md.  282,  7')  Atl.  388. 

The  plaintiff  cannot  claim  there  was  an 
intentional  relinquislmient  of  a  known  right 
because  the  insiirniK*^  company  held  the 
money,  nor  would  part  payment  of  a  pre- 
mium keep  the  policy  in  force. 

Willcuts  V.  Xortliwiv-^torn  Mut.  L.  Ins. 
Co.  81  Ind.  300:  Hudson  v.  Knickerbocker 
L.  Ins.  Co.  28  N.  J.  Kq.  167;  White  v.  New 
York  L.  Ins.  Co.  200  Mass.  510,  86  N.  S. 
928. 

Mr.  Justice  Van  Devanter  delivered  the 
opinion  of  the  court: 

This  was  an  action  in  the  circuit  court 
for  the  western  district  of  Pennsylvania 
on  a  policy  of  insurance  on  the  life  of 
Alexander  W.  Slocum.  The  policy  was  for 
$20,000,  was  an  ordinary  life  contract  on 
the  twenty-year  accumulation  plan,  was 
payable  to  the  executors,  administrators, 
or  assigns  of  the  insured,  became  effective 
November  27,  1899,  and  called  for  the  pay- 
ment of  a  premium  of  $579.60  on  each  an- 
niversary of  that  date.  It  made  prQViavQf<&. 
for  iikteTeat-V>«a.T\Ti%  \ovn&  \s^  ^^  ^^ts;^mc) 
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to  the  insured  on  terms  stated,  and  also 
contained   the   following  stipulations: 

"This  policy  is  automatically  nonforfeit- 
ahle  from  date  of  issue,  €ts  follows: 

"First.  II  any  premium  is  not  fully  paid, 
and  if  there  is  no  indebtedness  to  the  com- 
pany, this  policy  will  be  indorsed  for  the 
amount  of  paid-up  insurance  specified  in  the 
table  on  the  second  page  hereof,  on  writ- 
ten request  therefor  within  six  months 
from  the  date  to  which  premiums  were  duly 
paid.  If  no  such  request  is  made,  the  in- 
surance will  automatically  continue  from 
said  date  for  $20,000  for  the  term  specified 
in  said  table,  and  no  longer. 

"Second.  If  any  premium  or  interest  is 
867]not  duly  paid,  *and  if  there  is  an  in- 
debtedness to  the  company,  this  policy  will 
be  indorsed  for  such  amount  of  paid-up  in- 
surance as  any  excess  of  the  reserve  held 
by  the  company  over  such  indebtedness  will 
purchase  according  to  the  company's  present 
published  table  of  single  premiums,  on 
written  request  therefor  within  six  months 
from  the  date  to  which  premiums  were  duly 
paid.  If  no  such  request  for  paid-up  in- 
surance is  made,  the  net  amount  that  would 
have  been  payable  as  a  death  claim  on  the 
date  to  which  premiums  were  duly  paid 
will  automatically  continue  as  term  in- 
surance from  such  date,  for  such  time  as 
said  excess  of  the  reserve  will  purchase  ac- 
cording to  the  Company's  present  published 
table  of  single  premiums  for  term  insur- 
ance, and  no  longer. 

"Grace  in  payment  of  premiums. — ^A 
grace  of  one  month,  during  which  the  policy 
remains  in  full  force,  will  be  allowed  in 
payment  of  all  premiums  except  the  first, 
subject  to  an  interest  charge  at  the  rate 
of  6  per  cent  per  annum. 

"General  provisions. — (1)  Only  the  presi- 
dent, a  vice  president,  the  actuary,  or  the 
secretary  has  power  in  behalf  of  the  com- 
pany to  make  or  modify  this  or  any  con- 
tract of  insurance,  or  to  extend  the  time 
for  paying  any  premium;  and  the  company 
shall  not  be  bound  by  any  promise  or  repre- 
sentation heretofore  or  hereafter  given  by 
any  person  other  than  the  above.  (2) 
Premiums  are  due  and  payable  at  the  Home 
Office,  unless  otherwise  agreed  in  writing, 
but  may  be  paid  to  an  agent  producing 
receipts  signed  by  one  of  the  above-named 
officers  and  countersigned  by  the  agent. 
If  any  premium  is  not  paid  on  or  before 
the  day  when  due,  or  within  the  month 
of  grace,  the  liability  of  the  company  shall 
be  only  as  hereinbefore  provided  for  such 
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The  insured  died  December  31,  1907,  and 

ibe  action  was  brought  by  his  executrix. 

In   the  plMJntifTM  statement  of  claim   re- 

eovery    wm§    Bought    upon    two    groundi: 


First,  that  *all  premiums  prior  to  the [8 6 8 
one  of  November  27,  1907,  had  been  duly 
paid;  that  the  premium  of  that  date  had 
been  adequately  adjusted  on  December  27» 
1907,  the  last  day  of  grace,  by  an  agreement 
between  the  insured's  wife,  acting  in  his  be- 
half, and  a  duly  authorized  agent  of  the 
company,  whereby  the  wife  made,  and  the 
agent  accepted,  a  payment  of  $264.20,  which 
was  to  carry  the  policy  along  until  May 
27,  1908,  and  whereby  the  agent  was  to 
accept  from  the  insured  a  "blue  note"  for 
$434,  payable  May  27,  1908,  as  covering  the 
balance  of  the  premium;  and  that  the  com- 
pany had  adopted  and  confirmed  the  acts 
of  its  agent  in  that  regard;  second,  that, 
independently  of  the  adjustment  of  that 
premium,  the  company,  on  November  27» 
1907,  held  a  reserve  on  the  policy  sufficient- 
ly exceeding  any  indebtedness  of  the  in- 
sured to  the  company  to  continue  the  policy 
in  force,  under  the  latter  part  of  the  au- 
tomatic nonforfeiture  provision  before  quot- 
ed, beyond  the  date  of  his  death,  and  that 
in  consequence  of  this  the  policy  was  in 
full  force  when  he  died.  The  company 
entered  a  plea  of  nonassumpsit,  and  also 
filed  an  affidavit  of  defense,  denying  the 
alleged  adjustment  of  the  premium  of  No- 
vember 27,  1907,  as  also  the  existence  of 
any  reserve  on  the  policy  in  excess  of  the 
indebtedness  of  the  insured  to  the  company, 
and  otherwise  adequately  setting  up  the 
defenses  presently  to  be  noticed.  The  issues 
so  presented  were  tried  before  the  court 
and  a  jury.  At  the  conclusion  of  all  the 
evidence,  the  defendant  requested  the  court 
to  direct  a  verdict  in  its  favor,  which  the 
court  declined  to  do,  and  the  company  ex- 
cepted. A  general  verdict  for  the  plaintiff 
was  returned,  assessing  the  recovery  at 
$18,224.02,  which  sum  was  ascertained  by 
deducting  from  the  amount  of  the  policy  a 
loan  of  $2,360  from  the  company  to  the 
insured  and  $434,  the  amount  of  the  intend- 
ed blue  note,  and  then  allowing  interest 
on  the  remainder  from  the  date  when  proofs 
of  death  were  submitted  to  the  company  to 
the  date  of  the  verdict.  *The  company  [8 6 9 
moved  for  judgment  in  its  favor  on  the 
evidence,  notwithstanding  the  verdict,  but 
the  motion  was  denied,  the  company  except- 
ing, and  judgment  was  entered  for  the 
plaintiff.  A  bill  of  exceptions,  embodying 
all  the  evidence  with  the  rulings  and  ex- 
ceptions was  seasonably  presented  and  al- 
lowed, and  the  case  was  taken  on  writ 
of  error  to  the  circuit  court  of  ap- 
peals, where  error  was  assigned  on  the 
refusal  to  direct  a  verdict  for  the  de- 
fendant and  on  the  denial  of  the  motion 
for  judgment  notwithstanding  the  verdict. 
^Tbai  couH  ttiv^reed  the  judgment,  with  a 
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direction  to  ctutain  tlie  latter  motion,  on  wu  effeated  bj  tbe  ni^tiatloiu  and  truu- 

the  ^ound  that  tha  eTidene*  did  not  l^allf  aetiooa  prcsentl;  to  be  recited, 
admit    of    the    coneluBion    that    the    policy         When  the  premium  tell  due  the  inaured 

waa  a  lubeieting  contract  of  insurance  at  *ae  indebted  to  the  compan;  in  the  gum  of 

Um  date  of  the  insured's  death.     101  C.  C.  $2^60     for     money     theretofore     borrowed 

A.  68,  177  Fed.  842.     A  writ  of  certiorari  >™de''  *>»  policy,  and  that  lum  rrpreaented 

then  brought  the  caae  here.  the  full  amount  of  the  reterTc  on  the  policy. 

The  queationa  now  to  be  eotuidered  are,  U  there  had  been  no  loau,  the  automatie 

flrat,  whether  the  circuit  court  of  appeals  nonforfeiture    provision  before  quoted   and 

erred     in     reversing    the    judgment,    and,  'te  reserve  would  have  entiUed  the  insured, 

second,    if   it  did   not   err    In   that   regard,  if  Iw  »  elected,  to  a  paid  up  insuranca  of 

whether    it    should    ha»e    awarded    a    new  **,000  for  the  full  period  of  his  life,  and 

trial  instead  of  directing  a  judgment  for  ■"»  t*"*  absence  of  such  an  election  would 

the  defendant  on  the  evidence  notwithstand-  l"***    operated    to    continue    the    policy    in 

ing  the  wrdirt  (or  the  plaintiff.  'or**    for    the   full    sum    of    (20,000    for    a 

Aa  a  preliminary  to  the  consideration  of  Period   of   seven   years   and   aoven    months, 

the  first  question  it  may  be  well  to  repeal  without  payment  of  further  premiums.    But 

what  this  court  often  has  said,  that  when,  «■    ^^'    insured    had     borrowed    the     fuU 

OD  the  trial  of  the  issues  of  fact  in  an  se-  amount  of  the  reserve,  there  was  no  exoeas 

tion  at  law  before  a  Federal  court  and  a  »ppl'c*ble   to  a  continuance   of  the  insur- 

jury,  the  evidence,  with   all  the  inferences  *""  '"  *'*■>"  °"'^«-     "^^  *-^^  P^I'T  «"• 

that   justifiably    could    be    drawn    from    It,  P'^d    according    to    iU    own    terms    before 

does  not  constituU  a  sufficient  basis  for  a  the  death  of  the  inaured,  unless  a  payment 

verdict  for  the  plaintiff  or  the  defendant,  '"   *diu«tment   of   the   premium   of[S71 

aa  the  case  may  be,  so  that  such  a  verdict,  November  27,  1907.  was  affected  in  the  man- 

if    returned,   would   have   to   be    set    aside,  ""  already  suggested. 

the  court  may  and  should  direct  a  verdict         While  the  policy  provided  that  only  tha 

for  the  other  party.     Randall  v.  Baltimore  preaident,  a  vice  president,  the  actuary  or 

ft  O.  R.  Co.  109  U.  S.  47B,  27  h.  ed.  1003,  *•>«  secretary  of  the  company  had  power  in 

S  Sup,  Ct,  Rep.  322;  Delaware,  L.  A  W.  R.  '*■  l»lialf  to  modify  the  terms  of  that  or 

Co.  V.   Converse,   13B   U.  B.   480,  3fi  L.  ed.  'T  '»'•"'  policy,  or  to  extend  the  time  for 

213,  11  Sup.  Ct.  Rep.  6flB;  Southern  P.  Co.  P"y'ng    ^"7    premium,    the    company    had 

T.  Pool.  160  U.  S.  438,  40  L.  ed.  486,  18  qualified  this  provision  by  adopUng  a  plan 

Sup.  Ct  Rep.  338;   Patton   v.  Texas  A  P.  "'    adjusting    the    payment    of    premiums, 

R.    Co.    179    U.   S.   868.   4S   L.    ed.   381,   2)  "lierebT  'ts  agenU  were  authorised  to  a*- 

Sup.   Ct   Rep.  Z75.     The  recognized  mode  «P*  &■""  «»   ln«<»'«d   !•••   ^^  tht  'o" 

of    invoicing    the    application    of    this    rule  """ii-J  '»  «"J    '  accompanied  by  a  "blue 

is  by  preferring,  at  the  conclusion   of  the  ""**'!!  ^J'.i*"!!!^^    ^*'**'  "*  *^"'  *"* 

»70Ievidence.  a  request  for  'a  directed  ver-  -"'•;'"*."*•"***  ^  ""*  '"'JPV'^l  "*"  ~°: 

diet,  and  the  rulin/on  such  a  request  is  sub-  ^'"f*  •t'pulation.  upon  which  .te  conwnt 

ject  to  r..examination  and  approval  or  di^  ^.."1'  '^^f'^'^*  was  conditioned,  and  to 

approval  on  writ  of  error  in  like  circum-  '''"=?  \'"  '""""d-ould  necessarily  »Mnl 

stances  and   in  like  manner  „  ar.  other  ^  "«"  "«  *•  ""^-    ^'  *«*"»  **  P'"* 

_.]:.._  1.,  _.ti..  -#  i._  j.,_i       •!..  „  _..  hurB",  t*  whom  the  earlier  premiums  on 

rulings  in  matter  of  law  during  the  course  .. ,      '  „  ,,  .v    ■    j   . 

of  the  trial  '  "   P**"7  mm  paid,  was  authoriied  to 

The  case  made  by  the  evidence,  in  that  make  adjustmenU  conformably  to  this  plan, 

view  of  it  which  is  most  favorable  to  the  ""uti  Uk«  •»•>«■  agenU,  be  could  not  accept 

plaintiff,  was  aa  follows:  ■■  partial  payment  or  grant  an  extension 

The    p1aiDtiff*a    right    to    recover    if    the  of    time   for    the   balance    unless    the    blue 

policy  was  a  subeisting  contract  of  insur-  note  waa  given,  nor,  so  f ar  aa  appeared,  had 

anee   at   the   date    of   the    insured's    death,  anything  been   dons  which    waa  calculated 

and  the  latter's  compliance  with  the  terms  to  sngender  the  belief  that  he  could  do  so. 

and   eondition*   of    the    policy   other   than  He   repeatedly   had    accepted   payment   in 

the  payment  of  the  premium  of  November  cash   of  part  of  a  premium   and  extended 

27,    1607.    were    conceded.      The    month    of  the  time  for  paying  the  remainder,  but  this 

grace    allowed    for    the    payment    of    that  was  done  only  where  the  policy  bolder  had 

premium   expired  four  days  before  the   in-  given   a   note  of    the   prescribed   type,   em- 

anred    died.     He   had   been  seasonably   and  bodying  the  terms  on  which  the  company's 

regularly    notified    of    the    time    when    the  aasaut  depended.     Tbe  praetloa  In  this  rs- 

premium  would  fall  due  and  of  the  eonse-  gard  was  known   to  the   insured   and  his 

quenees  which  would  follow  a  default  In  its  wife,  for  they  had  secured  threa  or  fonr 

payment    But  it  bad  not  been  paid  or  ad-  sueh  adjustments  in  eonneetioa  with  this 

justed,   unless   a    payment   or   adjostmuit  policy  Moro  lOOT,   tlw  inrared  bein^  m- 
IT  Ih  e4.  ^'^'^ 
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faired  in  each  inetanoe  to  execute  such  a 
note. 

On  the  day  hefore  the  premium  of  No- 
nmber  27,  1907,  fell  due,  the  wife  of  the 
Inmired,  acting  in  his  hehalf,  called  at  the 
agentfi  office  and  made  inquiry  respecting 
tha  easiest  method  of  adjusting  the  pre- 
miimiy  explaining  at  the  time  that  the  in- 
sured was  short  of  ready  money.  The 
S7S]  *agent  suggested  two  possible  meth- 
ods»  and  outlined  them  upon  memoranda 
which  she  took  away  to  show  to  the  insured. 
The  first  method  has  no  bearing  here.  "By 
tha  other  method,"  as  is  said  in  the  brief 
for  the  plaintiff,  "it  was  represented  that 
if  the  [meaning  the  insured]  paid  $264.20 
In  cash  and  gave  a  blue-note  contract  for 
1484,  payable  in  six  months,  the  insurance 
would  be  continued  for  a  period  of  six 
months,  and  if  the  note  was  paid  when  due, 
tha  insurance  would  be  continued  for  the 
rcBMinder  of  the  year."  The  aggregate  of 
these  sums  represented  the  premium  on  the 
policy  and  the  interest  on  the  loan,  settle- 
ment  of  both  being  essential  to  a  continu- 
ance of  the  policy.  On  the  last  day  of  grace, 
December  27,  1007,  the  wife  returned  to  the 
agent's  office  with  a  check  for  $264.20,  pay- 
aMa  to  her  order,  and  by  her  indorsed  to 
the  company.  Of  what  then  occurred  she 
testified:  "I  gave  him  [the  agent]  the 
dieek  for  $264.20,  and  he  handed  me  the 
blue  note  and  another  paper  in  an  envelop, 
and  he  said  that  the  note  must  be  signed, 
and  I  must  return  it.  I  told  him  Mr. 
Sloeum  was  ill,  and  it  might  be  several  days 
before  I  could  send  it  back,  end  he  said 
that  would  be  all  right,  'Mail  it  as  soon 
at  you  can.' "  She  took  the  blue  note  home 
witii  her,  intending  to  get  it  signed,  but 
found  the  insured  too  ill  te  give  it  at- 
tention. He  died  four  days  later  without 
having  signed  it.  The  agent  did  not  give 
a  receipt  for  the  $264.20,  nor  was  one  re- 
quested. In  1005  that  year's  premium  was 
adjusted  by  a  partial  payment  in  cash  and 
the  giving  of  a  blue  note  for  the  balance, 
and  when  the  adjustment  was  completed 
the  agent  gave  a  single  receipt  for  both  the 
cash  and  the  note,  and  in  the  receipt  re- 
cited the  terms  upon  which  the  adjust- 
ment was  made,  as  was  done  in  the  note. 

In  1906  the  insured  had  notified  the  com- 
pany that  his  postoffice  address  was  Hous- 
ton, Texas,  and  that  fact  carried  matters 
pertaining  te  his  policy  to  the  company's 
St.  Louis  agency.  It  was  from  that  agency 
S7S]that  he  'received  the  notice  calling  for 
the  pajrment  of  the  premium  of  November 
27,  1007.  On  January  6,  1008,  the  agent  at 
St.  Louis,  not  knowing  of  the  insured's 
death,  wrote  to  him,  acknowledging  receipt 
of  the  check  for  $264.20  handed  to  the 
't  Mt  PitUbnrgh  (tha  letter  inaccurate- 


ly steted  the  amount),  and  saying:  Tend- 
ing tlie  return  by  you  of  the  note  contract, 
properly  signed,  your  remittance  is  held 
subject  to  your  order."  The  check  was 
then  deposited  in  a  St.  Louis  bank  to  the 
credit  of  the  company,  and  the  latter  car- 
ried the  amount  in  a  suspense  account 
awaiting  directions   from   the  insured. 

Subsequently  the  plaintiff  tendered  to  the 
company  the  amount  for  which  the  blue 
note  was  to  have  been  given,  and  the  com- 
pany tendered  to  the  plaintiff  the  amount 
of  the  check,  both  tenders  being  refused. 

The  material  portions  of  the  agreement 
set  forth  in  the  proposed  blue  note,  which 
was  to  have  been  signed  by  the  insured  and 
returned  to  the  company's  agent,  is  as 
follows : 

"This  note  is  accepted  by  said  company 
at  the  request  of  the  maker,  together  with 
one  hundred  forty-five  and  60-100  dollarsf 
in  cash,  on  the  following  express  sgree- 
ment:  That  although  no  part  of  the  prem- 
ium due  on  the  27th  day  of  November, 
1907,  under  policy  No.  3,011,158,  issued  by 
said  company  on  the  life  of  A.  W.  Sloeum, 
has  been  paid,  the  insurance  thereunder 
shall  be  continued  in  force  until  midnight  of 
the  due  date  of  said  note;  that  if  this  note 
is  paid  on  or  before  the  date  it  becomes  due^ 
such  payment,  together  with  said  cash, 
will  then  be  accepted  by  said  company  as 
payment  of  said  premium,  and  all  righte 
under  said  policy  shall  thereupon  be  the 
same  as  if  said  premium  had  been  paid 
when  due;  that  if  this  note  is  not  psid 
on  or  before  the  day  it  becomes  due,  it  shall 
thereupon  automatically  cease  to  l)e  a 
claim  against  the  maker,  and  *said[S74 
company  shall  retain  said  cash  as  part  com- 
pensation for  the  righte  and  privileges 
hereby  granted,  and  all  rights  under  said 
policy  shall  be  the  same  as  if  said  cash  had 
not  been  paid  nor  this  agreement  made." 

The  circuit  court  of  appeals  was  of 
opinion  that  the  evidence  conclusively  es- 
tablished that  there  was  no  excess  of  re- 
serve on  the  policy  applicable  to  a  continu- 
ance of  the  insurance  after  the  premium 
of  November  27,  1907,  fell  due,  and  we 
fully  concur  in  that  conclusion.  Indeed, 
its  correctness  is  practically  conceded  by 
counsel  for  the  plaintiff.  That  court  also 
was  of  opinion  that  the  evidence  afforded 
no  basis  for  a  finding  that  that  premium 
was  either  paid  or  adjusted.  The  accuracy 
of  that  conclusion  is  challenged,  but  we  are 
constrained  to  give  it  our  approval  for 
the  following  reasons: 

1.  The   policy   plainly   provided    for   the 

fThe  remaining  portion  of  the  check  rep- 
resented interest  op  the  loan  made  under 
the  policy. 
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payment  of  the  itipulated  premium  annual- 
ly within  the  month  of  grace  following  the 
due  day,  and  as  plainly  excluded  any  idea 
that  payment  could  he  made  in  instalments 
dtstrihuted  through  the  year.  Coneededly, 
there  was  no  payment  of  the  whole  of  the 
premium  in  question,  and  as  a  partial 
payment  was  not  within  the  contemplation 
of  the  policy,  nothing  was  gained  hy  hand- 
ing to  the  agent  the  check  for  $264.20, 
unless  what  he  did  in  that  connection 
operated  as  a  waiver  of  full  and  timely 
pa}rment. 

2.  One  who  deals  with  an  agent,  knowing 
that  ne  is  clothed  with  a  circumscribed 
authority  and  that  his  act  transcends  his 
powers,  cannot  hold  his  principal;  and 
this  is  true  whether  the  agent  is  a  general 
or  a  special  one,  for  a  principal  may  limit 
the  authority  of  one  as  well  as  of  the 
other. 

3.  Under  the  terms  of  the  policy,  as 
qualified  by  the  practice  of  the  company, 
the  agent  was  without  authority  to  waive 
full  and  timely  payment  of  the  premium, 
save  as  he  could  adjust  the  payment  con- 
formably to  the  blue-note  plan.  His  au- 
thority turned  upon  the  giving  of  the  note, 
2175]  *  which  was  a  matter  of  real  sub- 
stance, and  not  of  mere  form,  as  is  shown 
by  the  terms  of  the  note,  before  quoted.  See 
White  V.  New  York  L.  Ins.  Co.  200  Mass. 
filO,  86  N.  E.  028.  Without  it  he  could 
neither  accept  a  partial  payment  nor  ex- 
tend the  time  for  paying  the  balance.  No 
note  was  given,  and  so  no  waiver  resulted 
from  his  acts.  The  insured  and  his  wife 
could  not  reasonably  have  understood  it 
otherwise,  for  they  knew  the  terms  of  the 
policy  and  were  familiar  with  the  qualifying 
practice. 

4.  There  was  no  evidence  that  the  com- 
pany itself  treated  the  cheek  as  a  partial 
payment  or  otherwise  ratified  the  agent's 
acts.  Indeed,  the  only  permissible  inference 
from  the  evidence  was  to  the  contrary. 

We  are  accordingly  of  opinion  that  the 
evidence  did  not  admit  of  a  finding  that 
the  policy  was  in  force  at  the  time  of  the 
insured's  death,  and  therefore  that  the 
circuit  court  should  have  granted  the  com- 
pany's request  that  a  verdict  in  its  favor 
he  directed.  As  that  request  was  denied, 
the  circuit  court  of  appeals  did  not  err 
in  reversing  the  judgment. 

It  becomes  necessary,  therefore,  to  con- 
sider whether  that  court  should  have  direct- 
ed a  new  trial  instead  of  a  judgment  on 
the  evidence  contrary  to  the  verdict.  The 
latter  direction  was  given  eonformity  to 
a  statute  of  Pennsylvania,  the  state  in 
which  the  circuit  court  was  held,  and  to 
the  practice  thereunder  in  the  courts  of 
the  state.  The  statate  reads  ai  followit 
»7  Ifc  ML 


"That  whenever,  upon  the  trial  of  any 
issue,  a  point  requesting  binding  instruc- 
tions has  been  reserved  or  declined,  the 
party  presenting  the  point  may,  within 
the  time  prescribed  for  moving  for  a  new 
trial,  or  within  such  other  or  further  time 
as  the  eourt  shall  allow,  move  the  eonrt 
to  have  all  the  evidence  taken  upon  a  trial 
duly  certified  and  filed  so  as  to  become  pari 
of  the  record,  and  for  judgment  non  olh 
atatUe  veredicto  upon  the  whole  record; 
whereupon  it  shall  be  the  duty  of  the  court) 
if  it  does  not  *grant  a  new  trial,  to  so [S 7 6 
certify  the  evidence,  and  to  enter  such 
judgment  as  should  have  been  entered  upon 
that  evidence,  at  the  same  time  granting 
to  the  party  against  whom  the  decision  to 
rendered  an  exception  to  the  action  of  the 
court  in  that  regard.  From  the  judgment 
thus  entered  either  party  may  appeal  to 
the  supreme  or  superior  court,  as  in  other 
cases,  which  shall  review  the  action  of  the 
court  below,  and  enter  such  judgment  as 
shall  be  warranted  by  the  evidence  taken 
in  that  court."  Pa.  Laws  lOOfi,  p.  286, 
chap.  198. 

The  real  question  it  whether,  in  the 
direction  given  by  the  circuit  court  of 
appeals,  there  was  an  infraction  of  the 
7th  Amendment  to  the  Constitution  of  the 
United  States,  which  declares: 

"In  suits  at  common  law,  where  the  value 
in  controversy  shall  exceed  twenty  dollars, 
the  right  of  trial  by  jury  shall  be  preserved, 
and  no  fact  tried  by  a  jury  shall  be  other- 
wise re-examined  in  any  court  of  the  Unit- 
ed States,  than  according  to  the  rulea  of 
the  common  law." 

That  what  was  done  may  be  elearly  In 
mind  it  is  well  to  repeat  that,  while  on 
the  trial  in  the  circuit  courts  the  jury  re- 
turned a  general  verdict  for  the  plaintiff, 
the  circuit  court  of  appeals,  on  an  exam- 
ination of  the  evidence,  concluded  that  it 
was  not  sufficient  to  sustain  the  verdict, 
and  on  that  ground  directed  a  judgment 
for  the  defendant.  In  other  words,  the 
circuit  court  of  appeals  directed  a  judg- 
ment for  one  party  when  the  verdict  was 
for  the  other,  and  did  this  on  the  theory, 
not  that  the  judgment  was  required  by  the 
state  of  the  pleadings,  but  that  it  was  war- 
ranted by  the  evidence.  It  will  ho  per- 
ceived, therefore,  that  the  courts  although 
practically  setting  the  verdict  aside,  did 
not  order  a  new  trial,  but  assumed  to  pass 
finally  upon  the  issues  of  faet  presented  by 
the  pleadings  and  to  direct  a  judgment 
accordingly.  If  this  was  an  infraction  of 
the  7th  Amendment,  it  matters  not  that  it 
was  in  conformity  with  the  state  statate^ 
or  with  the  ^practice  thereunder  in  the [S  7  7 
courts  of  the  state^  for  neither  the  statata 
nor  thia  i^tic^Sna  tnra^i^.  \»  Ui&s«^  Va.  ti^ 
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position  to  the  Amendment,  which,  although 
not  applicable  to  proceedings  in  the  courts 
of  the  several  states,  is  controlling  in  the 
Federal  courts. 

The  Constitution  of  the  United  States, 
as  originally  adopted,  conferred  upon  this 
court,  by  art.  3,  §  2,  "appellate  jurisdiction, 
both  as  to  law  and  fact,  with  such  ex- 
ceptions and  under  such  regulations  as  the 
Congress  shall  make;"  but  this  and  the 
absence  of  any  provision  respecting  the 
mode  of  trial  in  civil  actions  were  so  gen- 
erally regarded  as  endangering  the  right 
of  trial  by  jury  as  existing  at  common 
law,  and  evoked  so  much  criticism  on  that 
ground,  that  the  first  Congress  proposed 
to  the  legislatures  of  the  several  states 
the  7th  Amendment,  which  was  promptly 
ratified.  1  Stat,  at  L.  21,  97;  Story,  Const. 
§§  1763,  1768. 

The  adjudged  cases  dealing  with  the 
origin,  scope,  and  effect  of  the  Amendment 
are  numerous  and  so  comprehensive  that 
little  room  for  original  discussion  remains. 
A  reference  to  some  of  them  will  show  its 
true  and  settled  meaning,  and  point  the 
way  to  its  right  application  here. 

In  United  States  v.  Wonson,  1  Gall.  5, 
20,  Fed.  Cas.  No.  16,750,  a  case  decided  in 
1812,  and  often  cited  with  approval  by 
this  court,  it  was  said  by  Mr.  Justice  Story, 
after  quoting  the  words  of  the  Amendment: 
"Beyond  all  question,  the  common  law  here 
alluded  to  is  not  the  common  law  of  any 
individual  state  (for  it  probably  differs  in 
all),  but  it  is  the  common  law  of  England, 
the  grand  reservoir  of  all  our  jurisprudence. 
.  .  .  Now,  according  to  the  rules  of  the 
common  law,  the  facts  once  tried  by  a  jury 
are  never  re-examined^  unless  a  new  trial 
is  granted  in  the  discretion  of  the  court 
before  which  the  suit  is  dcpcndinpr,  for  good 
cause  shown;  or  unless  tlic  ju(J^ni:«.nt  of 
such  court  is  reversed  by  a  superior  tri- 
bunal, on  a  writ  of  error,  and  a  venire 
S78]facias  de  novo  is  awarded.  *This  is 
the  invariable  usage  settled  by  the  decisions 
of  ages." 

In  Parsons  v.  Bedford,  3  Pet.  4.33.  7  L. 
ed.  732,  decided  in  1830,  the  same  learned 
justice,  speaking  for  this  court,  said  (p. 
446) :  "The  trial  by  jury  is  justly  dear 
to  Uie  American  people.  It  lios  always  been 
an  object  of  deep  interest  and  solicitude, 
and  every  encroachment  upon  it  has  been 
watched  with  great  jealousy.  .  .  .  One 
of  the  strongest  objections  originally  taken 
against  the  Constitution  of  the  United 
States  was  the  want  of  an  express  provision 
securing  the  right  of  trial  by  jury  in  civil 
cases.  As  soon  as  the  Constitution  was 
adopted,  this  right  was  secured  by  the  7th 
Amendment  of  the  Constitution  proposed 
^  Oangrem;  mnd  which  received  an  assent ' 


of  the  people  so  general  as  to  establish  Its 
importance  as  a  fundamental  guaranty  of 
the  rights  and  liberties  of  the  people." 
And  tlien  coming  to  the  clause,  and  "no  fact 
tried  by  a  jury  shall  be  otherwise  re>exaift* 
ined  in  any  court  of  the  United  States,  than 
according  to  the  rules  of  the  common  law," 
he  continued  (pp.  447,  448) :  "This  is  a 
prohibition  to  the  courts  of  the  United 
States  to  re-examine  any  facts  tried  by  a 
jury  in  any  other  manner.  The  only  modes 
known  to  the  common  law  to  re-examine 
such  facts  are  the  granting  of  a  new  trial 
by  the  court  where  the  issue  was  tried,  or 
to  which  the  record  was  properly  return- 
able; or  the  award  of  a  venire  facias  de 
novo,  by  an  appellate  court,  for  some  error 
of  law  which  intervened  in  the  proceedings." 

In  Walker  v.  New  Mexico  k  S.  P.  R.  Co. 
165  U.  S.  593,  590,  41  L.  ed.  837,  841,  17 
Sup.  Ct.  Rep.  421,  decided  in  1897,  where 
the  Amendment  was  again  under  considera- 
tion, it  was  said  by  this  court,  speaking 
through  Mr.  Justice  Brewer:  "Its  aim  is 
not  to  preserve  mere  matters  of  form  and 
procedure,  but  substance  of  right.  This 
requires  that  questions  of  fact  in  common- 
law  actions  shall  be  settled  by  a  jury,  and 
that  the  court  shall  not  assume,  directly  or 
indirectly,  to  take  from  the  jury  or  to  itself 
such  prerogative.  .  .  .  Now  *a[87f 
general  verdict  embodies  both  the  law  and 
the  facts.  The  jury,  taking  the  law  as  given 
by  the  court,  apply  that  law  to  the  facts  as 
they  find  them  to  be,  and  express  their  con- 
clusions in  the  verdict.  The  power  of  the 
court  to  grant  a  new  trial  if,  in  its  judg- 
ment, the  jury  have  misinterpreted  the  in- 
structions as  to  the  rules  of  law,  or  mis- 
applied them,  is  unciuestioncd.  as  also  when 
it  appears  tliat  there  was  no  real  evidence 
in  support  of  any  essential  fact.  These 
things  obtained  at  the  coraninn  law;  they 
do  net  tres])abs  upon  the  prerogative  of 
the  jury  to  determine  all  questions  of  fact." 

In  Capital  Traction  Co.  v.  Hof,  174  U. 
S.  1,  13,  43  L.  ed.  873,  877,  19  Sup.  Ct. 
Rep.  580,  decided  in  1800.  the  subject  was 
much  considered,  and,  following  a  careful 
review  of  the  prior  decisions,  it  was  said 
by  Mr.  Justice  Gray,  who  spoke  for  the 
court:  '*It  must  therefore  be  taken  as 
established,  by  virtue  of  the  7th  Amend- 
ment of  the  Constitution,  that  either  party 
to  an  action  at  law  (as  distinguished  from 
suits  in  equity  or  in  admiralty)  in  a  court 
of  the  United  States,  where  the  value  in 
controversy  exceeds  $20,  has  the  right  to 
a  trial  by  jury;  that,  when  a  trial  by  jury 
has  been  had  in  an  action  at  law,  in  a 
court  either  of  the  United  States  or  of  a 
state,  the  facts  there  tried  and  decided 
cannot  be  re-examined  in  any  court  of  the 
United  States,  otherwise  than  according  to 
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the  rules  of  the  common  I&w  of  England; 
that  by  the  rules  of  that  law,  no  other 
mode  of  re-examination  it  allowed  than 
upon  a  new  trial,  either  granted  by  the 
court  in  which  the  first  trial  was  had  or  to 
which  the  record  was  returnable,  or  ordered 
by  an  appellate  court  for  error  in  law; 
and  therefore  that,  unless  a  new  trial  has 
been  granted  in  one  of  those  two  ways, 
facts  once  tried  by  a  jury  cannot  be  tried 
anew,  by  a  jury  or  otherwise,  in  any  court 
of  the  United  States." 

These  decisions  make  it  plain,  first,  that 
the  action  of  the  circuit  court  of  appeals 
in  setting  aside  the  verdict  and  assuming 
to  pass  upon  the  issues  of  fact,  and  to 
•  S80]direct  *a  judgment  accordingly,  must 
be  tested  by  the  rules  of  the  common  law; 
second,  that  while  under  those  rules  that 
eourt  could  set  aside  the  verdict  for  error 
of  law  in  the  proceedings  in  the  circuit 
eourt,  and  order  a  new  trial,  it  could  not 
itself  determine  the  facts;  and,  third,  that 
when  the  verdict  was  set  aside  there  arose 
the  same  right  of  trial  by  jury  as  in  the 
first  instance.  How,  then,  can  it  be  said 
that  there  was  not  an  infraction  of  the 
7th  Amendment?  When  the  verdict  was 
set  aside  the  issues  of  fact  were  left  un- 
determined, and  until  they  should  be  de- 
termined anew  no  judgment  on  the  merits 
could  be  given.  The  new  determination, 
according  to  the  rules  of  the  common  law, 
could  be  had  only  through  a  new  trial,  with 
the  same  right  to  a  jury  as  before.  Disre- 
garding those  rules,  the  circuit  court  of 
appeals  itself  determined  the  facts,  with- 
out a  new  trial.  Thus,  it  assumed  a  power 
it  did  not  possess,  and  cut  off  the  plaintiff's 
right  to  have  the  facts  settled  by  the  ver- 
dict of  a  jury. 

While  it  is  true,  as  before  said,  that  the 
evidence  produced  at  the  trial  was  not 
sufficient  to  sustain  a  verdict  for  the 
plaintiff,  and  that  the  circuit  court  erred 
in  refusing  so  to  instruct  the  jury,  this 
does  not  militate  against  the  conclusion 
just  stated.  According  to  the  rules  of  the 
common  law,  such  an  error,  like  other 
errors  of  law  affecting  a  verdict,  could  be 
corrected  on  writ  of  error  only  by  ordering 
a  new  trial.  In  no  other  way  could  an 
objectionable  verdict  be  avoided  and  full 
effect  given  to  the  right  of  trial  by  jury 
as  then  known  and  practised.  And  this 
procedure  was  regarded  as  of  real  value, 
because,  in  addition  to  fully  recognizing 
that  right,  it  afforded  an  opportunity  for 
adducing  further  evidence  rightly  conducing 
to  a  solution  of  the  issues.  In  the  posture 
of  the  case  at  bar  the  plaintiff  is  entitled 
to  that  opportunity,  and  for  anything  that 
appears  in  the  record  it  nay  enable  her 
to  supply  omissions  in  her  own  Cfridence,  or 
§7  L.  ed. 


to  show  inaccuracies  *in  that  of  the  [881 
defendant,  which  will  rightly  entitle  her  to 
a  verdict  and  judgment  in  her  favor. 

We  do  not  overlook  the  fact  that  at 
common  law  there  were  two  well-recognized 
instances  in  which  the  verdict  could  be 
disregarded  and  the  ease  disposed  of  with- 
out  a  new  trial.  One  was  where  the  de- 
fendant's plea  confessed  the  plaintiff's 
cause  of  action  and  set  up  matter  in  avoid- 
ance which,  even  if  true,  was  insufficient 
in  law  to  constitute  a  bar  or  defense;  and 
the  other  was  where  the  plaintiff's  plead- 
ing, even  if  its  allegations  were  true,  dis- 
closed no  right  of  recovery.  If  in  either 
instance  a  verdict  was  taken,  the  court 
nevertheless  could  make  such  disposition  of 
the  case  as  was  required  by  the  state  of 
the  pleadings,  and  this  because  the  issuea 
settled  by  the  verdict  were  wholly  inunft- 
terial.  In  the  first  instance  the  courVs 
action  was  invoked  by  a  motion  for  judg- 
ment non  ohstanU  veredicto,  and  in  the 
latter  by  a  motion  to  arrest  judgment  ob 
the  verdict.  Thus  we  find  it  said  in  Smith's 
Action  at  Law,  12th  ed.  p.  147,  a  recognised 
authority  on  common-law  procedure:  "A 
motion  for  judgment  non  obstante  veredioto 
is  one  which  is  only  made  by  a  plaintiff. 
.  .  .  It  is  given  when,  upon  an  exam- 
ination of  the  whole  pleadings,  it  appears 
to  the  court  that  the  defendant  has  ad- 
mitted himself  to  be  in  the  wrong,  and 
has  taken  issue  on  some  point  which,  though 
decided  in  his  favor  by  the  jury,  still  does 
not  at  all  better  his  case.  A  motion  in 
arrest  of  judgment  is  the  exact  reverse  of 
that  for  judgment  non  obstante  veredicto. 
The  applicant  in  the  one  case  insists  that 
the  plaintiff  is  entitled  to  the  judgment 
of  the  court,  although  a  verdict  has  been 
found  against  him;  in  the  other  case,  that 
he  is  not  entitled  to  the  judgment  of  the 
court,  although  a  verdict  has  been  delivered 
in  his  favor.  Like  the  motion  for  judgment 
non  obstante  veredicto,  that  in  arrest  of 
judgment  must  always  be  grounded  upon 
something  apparent  on  the  face  of  'the 
pleadings."  To  the  same  effect  are  1  Chitty, 
PI.  887;  "Stephen,  PI.  86-08;  Rand  ▼.[881 
Vaughan,  1  Bing.  N.  C.  767,  1  Scott,  670, 
1  Hodges,  173,  4  L.  J.  0.  P.  N.  S.  239;  Pim 
V.  Grazebrook,  2  0.  B.  420,  444;  Schermer- 
hom  ▼.  Schermerhorn,  5  Wend.  613;  Bel- 
lows V.  Shannon,  2  Hill,  86;  McFerran  ▼. 
McFerran,  69  Ind.  20,  32;  Lewis  v.  Foard, 
112  N.  0.  402,  17  S.  E.  0;  Manning  t. 
Orleans,  42  Neb.  712,  60  N.  W.  063;  Mc- 
Coy v.  Jones,  61  Ohio  St  110,  120,  66  N.  E. 
210.  In  Bond  ▼.  Dustin,  112  U.  S.  804, 
608,  28  L.  ed.  836,  836,  5  Sup.  Ct  Sep. 
206,  and  Van  Stone  ▼.  Stillwell  k  B.  Mfg. 
Co.  142  U.  8.  128,  136,  36  L.  ed.  061,  868^ 
12  Sup.  Ct.  B«v.  \%V«  VKk\a  wqx\,  T^M«ctiar 
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Inf  that  thii  was  the  extent  of  the  common- 
law  practice,  held  that  a  motion  in  arrest 
of  judgment  could  not  be  sustained  for  an 
iiuraiBeien<qr  in  the  evidence,  but  only  for 
a  defect  apparent  on  the  face  of  the  record 
proper.  Thus,  it  will  be  perceiTed  that 
the  mlea  of  the  common  law,  permitting 
a  judgment  non  obstante  veredicto  and  the 
arrest  of  judgment  on  a  verdict,  did  not 
ambraoe  cases  like  the  present,  but  only 
thoM  in  which  the  pleadings  presented  no 
material  issue  requiring  a  trial  or  verdict. 

In  the  trial  by  jury,  the  right  to  which 
is  secured  by  the  7th  Amendment,  both  the 
eourt  and  the  jury  are  essential  factors. 
To  the  former  is  conunitted  a  power  of 
direction  and  superintendence,  and  to  the 
latter  the  ultimate  determination  of  the 
issues  of  fact.  Only  through  the  coH>pera- 
tion  of  the  two,  each  acting  within  its 
appropriate  sphere,  can  the  constitutional 
right  be  satisfied.  And  so,  to  dispense  with 
either,  or  to  permit  one  to  disregard  the 
province  of  the  other,  is  to  impinge  on  that 
right. 

This  was  plainly  recognized  in  Barney  v. 
Schmeider,  0  Wall.  248,  10  L.  ed.  648,  de- 
cided in  1860.  That  was  an  action  in  as- 
sumpsit, in  which  the  defendant  pleaded 
the  general  issue.  The  trial  in  the  circuit 
eourt  was  before  a  jury,  and  the  evidence 
consisted  of  the  testimony  taken  a  few 
days  before  on  another  trial.  Tnis  testi- 
mony was  voluminous  and  was  put  in  with 
the  consent  of  the  parties  and  the  approba- 
tion of  the  court  But  it  was  not  read  to 
the  jury,  because  the  court  regarded  it  as 
S 8 S] necessarily  ^requiring  a  verdict  for  the 
plaintiff.  In  a  charge  briefly  referring  to 
it  and  explaining  why  it  was  not  read,  the 
court  instructed  the  jury  that  their  verdict 
should  be  for  the  plaintiff,  and  the  defend- 
ant excepted.  Such  a  verdict  was  returned 
and  judgment  was  given  on  it.  This  court 
reversed  the  judgment,  and  Mr.  Justice  Mil- 
ler, delivering  the  opinion,  referred  to  the 
constitutional  right  to  a  trial  by  jury  and 
said,  inter  alia: 

**As  the  defendant  in  this  case  did  not 
waive  his  right  to  have  the  facts  tried  by 
a  jury,  it  was  the  duty  of  the  court  to 
submit  such  facts  to  the  jury  that  was 
sworn  to  try  them.  It  is  needless  to  say 
that  this  was  not  done.  The  statement  is 
clear  that  the  case  was  decided  upon  the 
testimony  taken  on  a  former  trial,  and  not 
read  before  this  jury,  because  the  court 
had  heard  it  in  the  first  case,  and  did  not 
deem  it  necessary  to  be  heard  by  the  jury 
in  this  case. 

'^t  is  possible  to  have  a  jury  trial  in 

which,  the  plaintiff  having  failed  to  offer 

Mi^  eridenee  at  all,  or  any  competent  evi- 

deaoi^  the  Juij  AndB  for  the  defendant  for 
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that  very  reason;  and  in  such  case  it  if 
strictly  correct,  if  the  plaintiff  does  not 
take  a  nonsuit,  for  the  court  to  instruct 
the  jury  to  find  for  the  defendant. 

"But  we  have  never  before  heard  of  a 
case  in  which  the  jury  were  permitted,  mueb 
less  instructed,  to  find  a  verdict  for  ths 
plaintiff  on  evidence  of  which  they  knew 
nothing  except  what  is  detailed  to  them  ia 
the  charge  of  the  court.  It  is  obvious  that 
if  such  a  verdict  can  be  supported  herc^ 
when  the  very  act  of  the  court  in  doing 
this  is  excepted  to  and  relied  on  as  erroTi 
the  trial  by  jury  may  be  preserved  in  namc^ 
but  will  be  destroyed  in  its  essential  valuc^ 
and  become  nothing  but  the  machineiy 
through  which  the  court  exercises  the  fune-  • 
tions  of  a  jury  without  its  responsibility. 

"It  is  insisted  with  much  ingenuity  that 
in  this  case  there  was  no  disputed  fact  for 
the  jury  to  pass  upon,  and  *that  the [S 84 
only  issue  in  the  case  being  one  of  law,  it 
was  proper  for  the  court  to  dispose  of  it.  If 
this  were  so,  the  instruction  of  the  court 
might  be  sustained,  provided  the  undisputed 
facts  necessary  to  sustain  the  verdict  had 
been  submitted  to  the  jury." 

A  case  much  in  point  is  Hodges  v.  Easton, 
106  U.  S.  408,  27  L.  ed.  160,  1  Sup.  Ct  Rep. 
307,  decided  in  1882.  It  was  an  action 
in  trover,  wherein  the  allegations  of  the 
complaint  were  all  put  in  issue  by  the 
answer.  On  a  trial  by  jury  in  the  circuit 
court  a  special  verdict  was  returned  con- 
sisting of  responses  to  interrogatories  spe- 
cially propounded  by  the  court,  but  not 
embracing  all  the  issues  presented  by  the 
pleadings.  Following  the  reception  of  the 
verdict  the  plaintiffs  moved  for  judgment 
in  their  favor,  and  the  defendants  for  a 
new  trial  on  the  ground  that  the  verdiet 
did  not  dispose  of  all  the  issues.  After 
hearing  these  motions  the  court  refused  to 
grant  a  new  trial,  and  gave  judgment  for 
the  plaintiffs  on  "the  special  verdict  of  the 
jury,  and  facts  conceded  or  not  disputed 
upon  the  trial."  When  the  case  came  here 
the  defendants  complained  that  their  con- 
stitutional right  to  a  trial  by  jury  had  been 
violated,  and  the  plaintiffs  insisted  that 
the  circuit  court  had  but  conformed  to  the 
local  practice  sanctioned  by  numerous  de- 
cisions of  the  supreme  court  of  the  state 
where  the  circuit  court  was  held,  and  that 
it  therefore  should  be  presumed,  nothing 
appearing  to  the  contrary,  that  the  special 
verdict  and  the  facts  conceded  or  not  dis- 
puted upon  the  trial  disposed  of  all  the 
issues  presented  by  the  pleadings  and  justi- 
fied the  action  of  the  circuit  court.  Re- 
sponding to  these  contentions  this  court 
said,  speaking  through  Mr.  Justice  Harlun: 

"It  is  not  necessary,  in  this  opinion,  to 
enter   upon   an   examination   of   those   de* 

%%8  U.  8. 
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cisions,  or  to  consider  how  far  the  local 
law  controls  in  determining  either  the  essen- 
tial requisites  of  a  special  verdict  in  the 
courts  of  the  United  States,  or  the  con- 
ditions under  which  a  judgment  will  he 
S85]  'presumed  to  have  heen  supported  by 
facts  other  than  those  set  out  in  a  special 
verdict.  The  difficulty  we  have  arises  from 
other  considerations.  The  record  discloses 
that  the  jury  determined  a  part  of  the  facts, 
while  other  facts,  upon  which  the  final 
judgment  was  rested,  were  found  by  the 
court  to  have  been  conceded  or  not  dis- 
puted. .  .  .  We  then  have  a  case  at  law, 
which  the  jury  were  sworn  to  try,  deter- 
mined, as  to  certain  material  facts,  by  the 
court  alone,  without  a  waiver  of  jury  trial 
as  to  such  facts.  It  was  the  province  of 
the  jury  to  pass  upon  the  issues  of  fact, 
and  the  right  of  the  defendants  to  have 
this  done  was  secured  by  the  Constitution 
of  t]ie  United  States.  They  might  have 
waived  that  right,  but  it  could  not  be  taken 
away  by  the  court.  Upon  the  trial,  if  all 
the  facts  essential  to  a  recovery  were  undis- 
puted, or  if  they  so  conclusively  established 
the  cause  of  action  as  to  have  authorized 
the  withdrawal  of  the  ease  altogether  from 
the  jury,  by  a  peremptory  instruction  to 
find  for  plaintiffs,  it  would  still  have  been 
necessary  that  the  jury  make  its  verdict, 
albeit  in  conformity  with  the  order  of  the 
court.  The  court  eould  not,  consistently 
with  the  constitutional  right  of  trial  by 
jury,  submit  a  part  of  the  facts  to  the  Jury, 
and,  itself,  determine  the  remainder  with- 
out a  waiver  by  the  defendants  of  a  verdict 
by  the  jury.  ...  It  has  been  often  said 
by  this  court  that  the  trial  by  jury  is  a 
fundamental  guaranty  of  the  rights  and 
liberties  of  the  people.  Consequently,  every 
reasonable  presumption  should  be  indulged 
against  its  waiver.  For  these  reasons  the 
judgment  below  must  be  reversed." 

Even  more  in  point  is  Baylis  y.  Travel- 
lers' Ins.  Co.  113  U.  S.  316,  28  L.  ed.  980, 
5  Sup.  Ct.  Rep.  494,  decided  in  1886.     It 
was  an  action  on  a  policy  of  accident  in- 
surance, and  on  the  trial  before  a  jury  in 
tlie   circuit   court  the   parties   differed   as 
to  whether  the  plaintifTs  evidence  was  suffi- 
cient to  sustain  a  verdict  in  her  favor,  no 
evidence  being  presented  by  the  defendant. 
The  court  directed  a  verdict  for  the  plain- 
S 86] tiff,  subject  to  *its  opinion  on  the  suf- 
ficiency  of  the  evidence,  and  the  jury  eon- 
formed  to  that  direction.  On  further  consid- 
eration,  and  construing  the  evidence  in  a 
manner  deemed  most  favorable  to  the  plain- 
tiff, the  court  ruled  that  it  was  insufficient, 
because   admitting  of  but  one  conclusion; 
namely,   that  the  insured's  death  resulted 
from  a   cause  not  covered  by  the  policy. 
Judgment  was  then  given  for  tha  defendant 
67  li.  ed. 


notwithstanding  the  verdict,  and  the  plain- 
tiff brought  the  case  here.  The  judgment 
was  reverted,  with  directions  to  grant  a  new 
trial,  for  reasons  stated  by  Mr.  Jnitioo 
Matthews  as  follows: 

"U,  after  the  plaintifTa  case  had  biCD 
closed,  the  court  had  directed  a  v«rdiei 
for  the  defendant  on  the  ground  that  the 
evidence,  with  all  infereneea  that  the  jnry 
could  justifiably  draw  from  it,  was  insuffi- 
cient to  support  a  verdict  for  the  plaintiff, 
so  that  such  a  verdict,  if  returned,  must 
be  set  aside,  it  would  have  followed  a  prac- 
tice sanctioned  by  repeated  decisions  of  this 
court.  Randall  ▼.  Baltimore  &  0.  R.  Co. 
109  U.  S.  478,  27  L.  ed.  1008,  8  Sup.  Ct. 
Rep.  822,  and  eases  there  cited.  And,  in 
that  event,  the  plaintiff,  having  duly  ex- 
cepted to  the  ruling  in  a  bill  of  exceptions, 
setting  out  all  the  evidence,  upon  a  writ 
of  error,  would  have  been  entitled  to  the 
judgment  of  this  court,  whether,  as  a  mat- 
ter of  law,  the  ruling  against  him  was 
erroneous. 

"Or  if,  in  the  present  case,  a  verdiet  hav- 
ing been  taken  for  the  plaintiff  by  direction 
of  the  court,  subject  to  its  opinion  whether 
the  evidence  was  sufficient  to  snstafai  it, 
the  court  had  subsequently  granted  a  mo- 
tion on  behalf  of  the  defendant  for  a  neiw 
trial,  and  set  aside  the  verdict,  on  the 
ground  of  the  insufficiency  of  the  evidenea, 
it  would  have  followed  a  eonunon  praetioe, 
in  respect  to  which  error  eould  not  hsTe 
been  alleged,  or  it  might,  with  propriety, 
have  reserved  the  question,  what  judgment 
should  be  rendered,  and  in  favor  of  what 
party,  upon  an  agreed  statement  of  fmOU, 
and  afterwards  rendered  judgment  upon 
its  conclusions  of  law.  But,  without  a 
waiver  of  *the  right  of  trial  by  jarj,[SS7 
by  consent  of  parties,  the  court  errs  if  it 
substitutes  itself  for  the  jury,  and,  passing 
upon  the  effect  of  the  evidence,  finds  the 
facts  involved  in  the  issue  and  rendcra 
judgment  thereon. 

"This  is  what  was  done  in  the  prsMBt 
ease.  It  may  be  that  the  condusiona  of 
fact  reached  and  stated  by  the  court  are 
correct,  and,  when  properly  ascertained, 
that  they  require  such  a  judgment  as  was 
rendered.  That  is  a  question  not  before 
us.  The  plaintiff  in  error  complains  that 
he  waa  entitled  to  have  the  evidence  sub- 
mitted to  the  jury,  and  to  the  benefit  of 
such  conclusions  of  fact  as  it  might  Justi- 
fiably have  drawn, — a  right  he  demanded 
and  did  not  waive;  and  that  he  has  been 
deprived  of  it  by  the  act  of  the  court  fai 
entering  a  judgment  against  him  on  its  awn 
view  of  the  eridence,  without  the  intw- 
vention  of  a  Jury.  In  this  particular,  wt 
think  error  has  been  well  aasignad. 

'mii  right  of  trial  by  \ury  i&  ^%  tmo^ik 
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of  ths  United  Statat  is  expreialy  lecured  what  the  law  ia  "upon  tha  facta  ahewn  In 

b7   the   Tth   article   of   Amendment  to  the  eTidence,"  and,  "in  the  nature  of  the  thing. 

Constitution,  and  CongresB  has,  by  statute,  the  queation  of  law  to  arjie  out  of  the  fact 

provided  tor  the  trial  of  iaauea  of  fact  in  cannot  arioe  unti]  the  fact  ia  ascertained." 

oiril  cKaea  by  the  court  without  the  inter-  (b)   Such   a   demurrer   ia   permiaaible   onlj 

TBBtion   of   a  jury,   only  when  the   parties  when  proposed  by  one  party,  joined  in  by 

mlva  their  right  to  a  jury  bj  a  atipula-  tb«   other,   and   allowed   by   the  court.     It 

tion  In  writing.     Rev.  Stat,  gg  648,  649,  muit  contain  an  express  and  distinct  ad- 

U.  S.  Camp.  Stat.  1901,  p.  626.  miaaion    by   the    demurrant   of   every    fact 

"This  eonatitutional  right  tbia  court  has  which   the   evidence   of   hia   adveraary   eoa- 

always  guarded  with  jealousy.    Doe  ex  dem.  duces  to  prove,  else  he  cannot  insist  that 

Elmore  v.  Orymes,  1  Pet.  4G9,  7  L.  ed.  324;  the   latter  join   in   the  demurrer;   and   tiie 

D'WoIf  V.  Rabaud,  1  Pet.  476,  7  L.  ed.  227;  admission,  to  be  effective  to  that  end,  rauat 

Castle  V.  Builard,  23   Row.   172,  16  L.  ed.  be  of  the  facts,  'and  not  merely  the[3S» 

424;   Hodges  v.  Easton,  106  U.  B.  408,  27  evidence  from   which  their   existence  is   in- 

L.  ed.  160,  1  Sup.  Ct.  Rep.  307."  ferable.      (c)  Wlien  the  matter  of  fact  ia  so 

In  principle,  these  cases  are  decisive  of  ascertained  and  ahown  in  the  demurrer,  the 
the  queation  arising  on  the  motion  for  case  is  deemed  ripe  for  judgment  in  matter 
Judgment  on  the  evidence  notwithstanding  of  law,  and  the  jury  properly  may  be  dis- 
tha  verdict.  They  show  that  it  is  the  charged  from  giving  a  verdict, 
province  of  the  jury  to  hear  the  evidence  This  statement  of  the  true  office  and  use 
and  by  their  verdict  to  settle  the  iaaues  "t  a  demurrer  to  evidence  was  both  ac- 
of  fact,  no  matter  what  the  state  of  the  cepted  and  applied  by  this  court  in  Fowie 
evidence;  and  that  while  it  is  the  province  v.  Alexandria,  11  Wheat.  320,  B  L.  ed.  484. 
of  the  court  to  aid  the  jury  in  the  right  decided  in  1828.  There  tlie  court  helow  bad 
discharge  of  their  duty,  even  to  the  extent  sustained  such  a  demurrer,  which  menly 
of  directing  their  verdict  where  the  insuffi-  «et  forth  and  admitted  ths  evidence  as 
SSSjciency  *or  conclusive  character  of  the  introduced  at  the  trial,  as  well  the  testl- 
evidence  warrants  such  a  direction,  the  mony  of  witnessea  as  written  documenta. 
court  cannot  dispense  with  a  verdict,  or  dia-  We  excerpt  the  following  from  the  opinion, 
regard  one  when  given,  and  itself  pass  on  which  wm  by  Mr.  Justice  Story: 
the  issues  of  fact.  In  other  words,  the  con-  "There  is  no  joinder  in  demurrer  on  the 
stitutional  guarantv  operates  to  require  that  record,  which  is  probably  a  mere  defect 
the  issues  be  settled  by  the  verdict  of  a  '"  ""e  transcript,  as  the  court  proceeded 
jury,  unless  the  right  thereto  be  waived.  *«  g'^e  judgment  upon  the  demurrer  in 
It  is  not  a  question  of  whether  the  facts  f>^or  o'  'be  defendants.  Without  a  joinder 
ara  difficult  or  easy  of  ascerUinmcnt,  but  in  demurrer,  no  such  judgment  could  be 
of  the  tribunal  charged  with  their  ascer-  properly  entered;  and  such  joinder  ought 
tainment;  and  this,  we  have  seen,  conaists  not  to  have  been  required  or  permitted 
erf  the  court  and  jury,  unless  there  be  a  while  there  was  any  matter  of  fact  in  con- 
waiver  of  the  latter.  troversy  between  tlie  parties.     .     .     .     The 

But  the  suRf;estion  is  made  that  sufllcient  true  and  proper  object  of  such  a  demurrer 

warrant  for   setting  aside  the  verdict  and  is  to  refer  to  the  court  t)ie  law  arising  from 

rendering  judgment   on   the  evidence  with-  facta.     It  supposes,  therefore,  the  facts  to 

out  a  new  trial  is  to  be  found  in  the  rules  be  already  admitted   and   ascertained,   and 

of  the  common  law  in  respect  of  demurrers  *hat  nothing  remains  but  for  the  court  to 

to  evidence  and  nonsuits.     It  therefore  will  "PP'y  the  law  to  those  tacts.     ...     In- 

be  well  to  see  what  those  rules  were  and  ^^^-  **•«  ""  '""'^^  '"'  •  demurrer  to  evi- 

whether  they   support   the   BUB"cation.  ***""   "'   '"   ""*"•'  '■especta.  like  a  special 

The   leading   English   cases   dealing  with  "'"*"=*■    "  is  to  sUfe  facts,  and  not  merely 

demurrers  to  evidence  as  employed  at  com-  J"'""""?    ."'''=''    ^'7,    ~"^"'*    ^^   P™" 

_       ,               i.-jji  ,            ,.  1         r.       T71-  them-     It   18   to   admit   whatever   the   jury 

mon  law  are  Middleton  v.  Baker,  Cro.  Elit,  n      -   »       i          ^l         .j 

.    _         _,„     .„  .  ,  .        _-    ,         .,          ,„  may    reasonably    infer    from   the   evidence, 

S*^,*:P„,"A'.^V£:'':^,l"'lr;/]'^"'™'  ■""!    ""»   ">"«''?   the    circumstance,   which 


Style,  34,  and  Gibson  v.  Hunter,  2  H. 


form    a    ground   of    presumptio: 


,  205.     The  Liat.  which  adhered  to   the  ^pon   examination   of   the   ease   at   bar',   it 

principle  of  the  other  two,  was  much  con-  ^jn  5^  at  once  perceived  that  the  demurrer 

Mdered   in    the   House    of   Lords,   and    the  to  evidence,  tried  by  the  principles  already 

opinion    delivered    by    Lord    Chief    Justice  aUted.  ia  faUlly  defective.    The  dcfendanU 

I^re,  who  spoke  for  all  the  judges,  waa  to  have  demurred,  not  to  facta,  but  to  evidence 

tlw  following  effect:      (a)   A   demurrer  to  of   facta;  not  to  'positive  admissions, [S»0 

tba  avidenee  is   a  proceeding  whereby   the  but  to  mere  circumstances  of  presumption 

eoart,  whose  province  it  is  to  answer  all  introduced  on  the  other  side." 

ifnemtJoot  at  law,  la  called  upon  to  declare  And  that   this   waa   not  a   new   doctrina 

'##  a»  u.  s. 
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in  thii  eourt  ia  •hown  in  Toung  t.  Blaek, 
7  Cranch,  606,  668,  3  L.  ed.  440,  441,  de- 
cided thirteen  yean  before,  where,  in  declin- 
ing to  disturb  the  action  of  the  oonrt  below 
in  refusing  to  compel  a  Joinder  in  a  de- 
murrer to  the  evidence,  it  was  said:  The 
party  demurring  is  bound  to  admit  as  true, 
not  only  all  the  facts  proved  by  the  evi- 
dence introduced  by  the  other  party,  but 
also  all  the  facts  which  that  evidence  legal- 
ly may  conduce  to  prove.  It  follows  that 
it  [the  demurrer]  ought  never  to  be  ad- 
mitted where  the  party  demurring  refuses 
to  admit  the  facts  which  the  other  side 
attempts  to  prove ;  and  it  would  be  as  little 
Justiflsble  where  he  offers  contradictory 
evidence,  or  attempts  to  establish  incon- 
sistent propoeitiona" 

True,  in  Bank  of  United  States  v.  Smith, 
11  Wheat  171,  6  L.  ed.  443,  and  Colum- 
bian Ins.  Co.  V.  Catlett,  12  Wheat  383,  389, 
6  Lw  ed.  064,  667,  the  rule  that  the  demurrer 
should  set  forth  the  facts  rather  than  the 
evidence  from  which  they  are  inferable  was 
not  strictly  enforced,  but  in  each  of  those 
cases  the  opposite  party  voluntarily  joinedf 
in  the  demurrer,  thereby  consenting  that 
the  case  be  withdrawn  from  the  jury  snd 
submitted  to  the  eourt  on  the  evidence  em- 
bodied in  the  demurrer;  so,  they  are  with- 
out bearing  here,  save  as  the  opinions  eon- 
tain  some  observations  making  strongly 
for  the  views  expressed  in  Fowls  v.  Alex- 
andria. Thus,  in  Bank  of  United  States 
V.  Smith,  the  demurrer  was  criticised  as 
substituting  the  court  in  the  place  of  the 
jury,  which,  while  true  of  the  demurrer 
there,  would  not  be  true  of  one  rightly 
drafted  and  allowed ;  and  in  Columbian  Ins. 
Co.  V.  Catlett,  it  was  said:  "The  plaintiff 
was  not  bound  to  have  joined  in  the  demur- 
S91]rer  without  the  defendant's  ^having 
distinctly  admitted,  upon  the  record,  every 
fact  which  the  evidence  introduced  on  his 
behalf  conduced  to  prove;  and  that  when 
the  joinder  wss  made  without  insisting  on 
this  preliminary,  the  court  is  at  liberty  to 
draw  the  same  inferences  in  favor  of  the 
plaintiff  which  the  jury  might  have  drawn." 

Pawling  V.  United  States,  4  Cranch,  219, 

2  L.  ed.  601,  and  Chinoweth  v.  Haskell, 

3  Pet  92,  7  L.  ed.  614,  are  also  cases  in 
which,  as  shown  by  the  record,  there  was 
a  voluntary  joinder  in  the  demurrer.  In 
the  former  the  record,  after  setting  forth 
the  demurrer,  shows  this  order:  "Where- 
fore let  the  jury  aforesaid  be  discharged 
by  the  court  here,  by  the  assent  of  the 
parties,  from  giving  any  verdict" 

flB  Bank  of  United  SUtes  v.  Smith  the 
Joinder  is  shown  in  the  record,  although  not 
mentioned  in  the  opinion.  It  also  is  shown 
in  the  report  of  the  decision  of  the  lower 
oonrt  2  Cranch,  C.  0.  319,  Fed.  Cat.  No. 
986. 
Bf  U 


The  doetrine  stated  in  Gibson  v.  Hunter, 
and  recognised  by  this  eourt  in  Young  v. 
Blaek  and  Fowle  v.  Alexandria,  has  been 
applied  not  only  in  the  lower  Federal  courts, 
but  in  several  of  the  state  eourts.  Pickd 
V.  Isgrigg,  10  Biss.  230,  6  Fed.  676;  John- 
son V.  United  States,  6  Mason,  426,  Fed. 
Cas.  No.  7,419;  Miller  v.  Baltimore  k  O. 
R.  Ca  1  Ohio  L.  J.  276,  Fed.  Cas.  No.  9,660; 
Patty  V.  Edelin,  1  Cranch,  C.  C.  60,  Fed. 
Cas.  No.  10,840;  Copeland  v.  New  England 
Ins.  Co.  22  Pick.  136;  Golden  v.  Knowles, 
120  Mass.  336;  Dormady  v.  SUte  Bank, 
3  111.  236;  Ware  v.  McQuillan,  64  Miss. 
703;  Ingram  v.  Jacksonville  Street  R.  Co. 
43  Fla.  324,  30  So.  800;  Bass  v.  Rublee, 
76  Vt.  396,  401,  67  Atl.  966;  Chspise  v. 
Bane,  1  Bibb,  612;  Sawyer  v.  FitU,  2  Port 
(Ala.)  9. 

At  common  law,  if,  on  a  demurrer  to  the 
evidence,  judgment  was  given  for  one  party 
when  it  should  have  been  for  the  other,  the 
error  was  corrected  in  the  appellate  triba^ 
nal  by  directing  the  proper  judgment,  and 
this  because  the  error  was  confined  to  the 
judgment,  and  did  not  reach  the  facts  as 
ascertained  and  shown  in  the  demurrer. 
But  when  the  reversal  was  for  error  in 
allowing  the  demurrer,  the  latter  neces- 
sarily went  for  naught,  and,  as  there  re- 
mained no  ascertained  facts  on  which  to 
base  a  judgment,  a  new  trial  was  deemed 
essential.  Thus,  in  ^Gibson  t.  Hunter,[S9S 
supra,  one  of  the  questions  was  whether,  con- 
sidering the  state  of  the  evidence  and  the 
admissions  in  the  demurrer,  the  plaintiff 
was  obliged  to  join  in  it  The  question  was 
resolved  in  the  negative;  and,  ss  this  elim- 
inated the  demurrer  on  which  judgment 
had  been  given  in  the  court  of  King's  bench, 
the  judgment  of  reversal  was  accompanied 
by  a  direction  for  a  new  trial.  And  in 
Fowle  V.  Alexandria,  supra,  where  this 
court  ruled  that  the  demurrer  ought  not  to 
have  been  allowed,  the  judgment  rendered 
thereon  was  reversed  with  a  like  direction. 
So,  in  the  present  ease,  when  the  verdiet 
was  set  aside,  there  remained  no  ascer- 
tained faets  on  which  a  judgment  might  be 
rested,  and  that  made  a  new  trial  neces- 
sary. 

Enough  has  been  said  to  make  it  plain, 
as  we  think,  that  there  was  nothing  in  the 
nature  or  operation  of  the  demurrer  to 
evidence  at  eommon  law  which  has  any 
tendency  to  show  that  issues  of  fact  tried 
by  a  jury  eould  be  re-examined  otherwise 
than  on  a  new  triaL 

We  eome,  then,  to  the  other  braneh  of 
the  suggestion.  A  nonsuit  at  eommon  law 
was  a  dismissal  of  the  plaintiff's  aetion 
without  an  adjudication,  other  than  the 
imposition  of  oosts,  and  constituted  no  bar 
to  another  aeiSiQia  tot  \2bA  i^lanst  ^woaii^  ^^N% 
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dttutt   wb«B   hli   preacDM   wm   rcqnind,  giran  for  tlw  plaintiff  ranM  mat  k«  «» 

tt  oUmtwIm  teflcd  to  proceed  In  due  eonrae,  taiaed,  waa  reqneMed  to  order  ■  BOUnll 

It  ewne  to  be   applied  on   the  trial  when,  instead    of    a   new    trial;    but   the   nqncal 

altiiona^  actually  pretest,  ha  ehoie,  in  Tlew  traa  doled,  L«rd  'EllenborDUfh,  Cb-Itt-l 

of  Um  atate  of  hie  evidence,  not  to  riik  an  J.,  obaerring:  "It  ii  in  the  plaintiffi  option 

advene  verdict.     Bat   unleaa   he   aaaented  to  be  noneuited  or  not." 
to  being  nonauited  on  the  evidence.  It  wa«        The  queation  whether  a  eompnlaory  bod- 

«aanUa]  that  a  verdict  be  taken,  even  al-  luit  coold  be  ordered  od  the  evidence  wa« 

tlMogh  It  waa  certain  to  be  againet  bim.  preaented  to  thia  court  Id  18SS  in  Doc  ez 

In  other  words,  ench  a  noneuit  waa  alwajre  dem.  Elmore  v.  Qryniea,  1  Pat.  M9,  T  L. 

Tolnntarj,    and    never    compulaorr.      Mr.  ed.  S24,  a  eaae  in  which  the  drenit  eonrt, 

Btarlcie    MfM    of    thia    proceeding:      "The  conceiving  that  the  plaintiffa  evidence  wai 

doetrine   of    nonBuita    ii    founded   on    the  InaulBcient  to  nutain  a  verdict  in  hia  favor, 

ancient    practice,    according    to    which    the  had    nonauited    him    without    hit    aaaeut. 

plaintiff  waa  bound  b;  himeelf  or  hia  at-  Speaking  tor  all  the  members  of  tiiia  eoutt 

tone;  to  appear  at  the  trial,  proeeente  his  but  one.  Chief  Jnstic«  Harshall   diapoaed 

BtS]iuit,   and  hear   the   verdict;    'and   in  of   the  question  b7  aaylng:      "Tha   drenit 

ease,  after  being  called,  he  made  default,  he  court  had  no  authority  t«  order  a  peramp- 

waa  decreed  to  have  abandoned  his  init;  and  i„^  nonsuit,  against  the  will  of  tha  plaia- 

waa  nonsuited.    This  ancient  practice  hat  tiff.    He  had  a  right  by  law  to  a  trial  bv 

loBg  been  used  as  the  medium  by  which  the  ^  .  ^„j  ^^  i„„  ^ad  the  ease  anhmittad 

eonrt  intimates  an  opinion  that  the  plain-  ^^  j^^^     g^   ^j^^  ,,  ^  Bonauiti 

Ufl  ha.  not  made  out  a  tufflcient  cate  for  ^^^  „  ^^  ^.^  „^j  ^  choose,  tha  eonrt  eonld 
tta  conaideration  of  the  jury     The  plain-  ^         ^^^    ^    ^^ 

UB   la  therefore   formally    called,   although      ,  ,        .  '^,,    .  j        ^   _ 

rr  VI        II         1.-     „         1  V     V         J     11  ciaion  in  that  cate  waa  approved  and  re- 

hf  kimaelf  or  faia  counsel  he  has  actually tvw„i»  .   p.t!.nj    i   wrf   *t« 

appeared  in  court.    In  conformity,  however,  »"'""«'  "',^""  '  II  ^^'      3      ■      i 

,ritrthe  old  practice,  being  calW,  be  m.y  "T.  T  ^  rf-  «7,  238;  C,«e  v.  MorT.^6 

U  ha  choose,  appear,  and  if  ha  do,  tha  esaa  ?•*■  B»8,  «09,  8  L.  ed.  814,  818,  wheiw  Ur. 

mutt  go  to  tha  Jury."     Btarkte,  Ev.  «h  Justice  Story  said  the  point  waa  not  longer 

London  ed.  800.    In  the  course  of  a  timilar  "open    for    controvarty;"    SiUby    v.    Foota, 

■tfttement,  Mr.  Tidd  sayi:     "The  plaintiO  H  How.  218,  222,  14  L.  ed.  3H,  8M,  and 

bt  no  esse  it  compellable  to  be  nonsuitedi  Castle    v.    Bnllard,    23   Bow.    172,    183,    18 

•od  therefore,  if  he  insist  upon  the  matter  L.  ed.  424,  427. 

being  left  to  the  jury,  they  must  give  In         It  being  tbua  certain  that  the  eommon- 

their  verdict,  which  is  general  or  ipecial."  law  nila  In  respect  of  nonHutta  recognised 

2  lidd,  Pr.   1807   ed.    79S.     Mr.    Ully   de-  that  the  plaintiff  had  a  right  to  have  tha 

scribes  the  office  and  nature  of  the  proceed-  verdict  of  the  jury  taken,  which  he  eonld 

Ing  aa  follows:     "Nonsuit  is  whan  a  man  waive  or  aatert,  at  his  option,  it  followt 

bringi    a    personal    action,    and    doth    not  that  thoae  rules  give  no  support  to  the  sug- 

prosecute   It  with   effect,  or  else  upon  the  gettion  before  mentioned, 
trial   refusei  to   itand   a  verdict;    then    he         In  what  bst  been  taid  we  would  not  be 

becomes    nontuited,    which    it    recorded    by  understood  aa  implying  that  a  motion  fof 

the  court,   and  the  defendant   recoven  hit  a  compulsory   nonsuit  and   a  demurrer  to 

ootta  against  him."    "The  court  cannot  com-  the   evidence   are   equivalents  of  a   requeat 

pel    the    plaintiff    to    appear    and    stand    e  for  a  directed   verdict,  tar  while  they  an 

verdict;  but  if  the  plaintiff  sppearH,  or  hli  iometimee    ipoken   of    aa    analogous    to    it, 

eounsel    or    attorney    appears    for   bim,   he  this   only   means   that   for   the   purpose  of 

cannot  be  afterwarda  nonsuit,  but  the  jury  each    the   evidence    must    be    taken    moat 

must  deliver  in  their  verdict."  8  Lil.  Reg  strongly  in  favor  ot  the  opposit*  par^. 
1719  ed.  230,  231.     And  Mr.  Chitty  says:     In   other  tespecta  thay  are  essentially  a- 

"A  nonsuit  must  always  be  volvntary,  i,  t..,  like.  A  motion  for  a  compulsory  nonsnlt 
by  the  plaintiff's  counsel  lubmitting  to  th<     looks  to  an  arreat  of  the  trial  and  a  dis- 

aame  or  not  appearing,  and  in  no  case  car  mitsal  ot  the  cause,  leaving  the  merita  nn- 

it  be  adverse  or  without  implied  consent.''  determined  and  tha  plaintiff  free  *to[ttB 

S  Chitty,  Qen.  Pr.  SIO.  To  tha  same  effect  sua  again,  while  a  request  tor  a  direetad 
an  S  BL  Com.  S76,  377;  Dewar  v.  Furday      verdict  looki  to  a  completion  of  tha  trial 

I  Ad.  ft  El.  les,  170,  4  Nev.  A  M.  833,  1  and  an  adjudication  of  the  merlU  throngh 

Hnrlsl  k  W.  227,  4  L.  J.  K.  B.  N.  B.  104;  the   accustomed    co-operation    ot   the  oowt 

Ooraar  v.  Reed,  81  L.  J.  Q.  fi.  N.  8.  18 ;  and  jury.    Full  recognition  of  this,  aa  ftlao 

Staneliffa  v.  Clarke,  21  L.  J.  E^ch.  N.  B  ot  its  bearing  here,  is  found  In  OseaDJSI 
12B,  1«  Jar.  430;  Minchin  v.  Clement,  1  v.  Winchester  Repeating  Arms  Co.  IM  U. 
Ban.  A  Aid.  2S2.  In  the  last  case  thi  B.  261,  204,  20  L.  ed.  039,  S41,  whara  H 
«oar^  am  rnliag  tlutt  a  rardiet  theretotort    ia  wld:    "Tlw  difference  In  tha  tw*  modsa 
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U  rather  a  matter  of  form  than  of  raV 
•tance,  ewcepi  in  the  caa€  0/  a  nonsuit  a 
new  action  may  he  brought,  whereat  in  the 
oaee  of  a  verdict  the  aetion  ie  ended,  wiUeee 
a  new  trial  he  granted,  either  upon  motion 
or  upon  appeal/' 

Equally  pronounced  It  the  diiferenee  be- 
tween a  demurrer  to  the  eridenoe  and  a 
request  for  a  directed  Terdict;  for  if  on 
•uch  a  demurrer,  properly  joined  in  and 
allowed,  judgment  ie  not  given  for  the  de- 
murrant, it  ie  neceeaarily  given  for  hie 
opponent,  while  if  a  request  for  a  directed 
verdict  is  denied,  the  party  making  the 
request  may  yet  receive  the  jury's  verdict 
end  a  judgment  thereon.  And  when  a 
judgment  on  a  demurrer  to  the  evidence  is 
reversed  because  given  for  the  wrong  party, 
the  error  is  corrected  by  ordering  a  judg- 
ment for  the  other  party,  whereas  when  a 
judgment  is  reversed  for  error  in  granting 
or  refusing  a  request  to  direct  a  verdict, 
judgment  is  not  ordered  for  either  party, 
but  a  new  trial  is  awarded.  This  was  so 
at  common  law,  and  it  has  been  the  uniform 
course  of  action  in  this  court  from  the  be- 
ginning. These  distinctions  are  so  substan- 
tial as  to  show  that  the  suggested  analogy 
is  far  from  complete. 

We  come  now  to  two  decisions  in  this 
court  which,  although  not  involving  the 
real  question  here,  namely,  the  power  of  a 
Federal  court  to  re-examine,  otherwise  than 
according  to  the  rules  of  the  common  law, 
issues  of  fact  which  have  been  determined 
by  the  verdict  of  a  jury,  yet  have  such  an 
indirect  bearing  thereon  that  they  ought 
not  to  be  passed  unnoticed. 

In  Central  Transp.  Co.  v.  Pullman's 
Palace  Car  Co.  139  U.  8.  24,  38,  36  L.  ed. 
55,  60,  11  Sup.  Ct.  Rep.  478,  a  case  coming 
S 9 6] here  from  the  eastern  ^district  of 
Pennsylvania,  it  appeared  that  on  a  trial  to 
the  circuit  court  and  a  jury  the  court,  fol* 
lowing  a  statute  of  the  state,  had  entered  a 
compulsory  nonsuit  which,  according  to 
the  state  law,  terminated  that  suit,  but 
was  not  an  adjudication  of  the  merits,  or 
a  bar  to  another  suit  on  the  same  cause 
of  action.  This  court,  deeming  it  import- 
ant to  notice  the  question  of  its  own  juria- 
diction,  proceeded  to  inquire  whether  such 
a  judgment  was  subject  to  review  on  writ 
of  error,  and  in  the  course  of  the  inquiry 
expressed  the  opinion  that  the  state  stat- 
ute established  a  practice  or  mode  of  pro- 
cedure which  the  conformity  provisions  of 
the  Federal  statutes  required  the  circuit 
court  to  follow.  But  it  was  stated  that 
the  question  was  ''not  mentioned  by  coun- 
sel in  argument,"  and,  as  the  opinion  eon- 
tains  no  reference  to  the  right  of  trial  by 
Jury  or  to  the  7th  Amendment,  it  well  may 
be  that  the  bearing  of  the  latter  o&  this 
17  Ij.  ed. 


applicability  of  the  state  statute  to  the 
trial  in  the  circuit  court  wai  not  actually 
considered. 

The  otheir  case  Is  Coughran  v.  Bigelow, 
164  U.  &  SOI,  41  L.  ed.  442,  17  Sup.  Ct. 
Rep.  117«  which  originated  In  a  territorial 
court,  where  the  7th  Amendment  was  ap- 
plicable. On  a  trial  by  jury  a  compulso^ 
nonsuit  was  entered  aooording  to  a  local 
statute,  for  an  insulBciency  in  the  plain- 
tilTs  evidence,  without  prejudice  to  his 
right  to  sue  again,  and  when  the  case  came 
here  the  judgment  was  affirmed,  it  being 
directly  held  that  granting  such  a  nonsuit 
does  not  infringe  the  constitutional  right. 

Of  these  two  cases  it  is  to  be  observed: 
(1)  Although  they  hold,  one  by  implication 
and  the  other  expressly,  that  the  constitu- 
tional right  of  trial  by  jury  is  not  invaded 
by  a  statute  authorizing  the  court  to  enter 
a  compulsory  nonsuit  against  a  plaintiff 
for  an  insufficiency  In  his  evidence,  when  he 
is  not  thereby  prevented  from  suing  again 
on  the  same  cause  of  aetion,  they  neither 
hold  nor  suggest  that,  consistently  with 
that  right,  the  court  can  refuse  to  take  the 
verdict  of  the  jury,  or  disregard  it  whm 
taken,  *and  enter  a  binding  judgment[S97 
on  the  evidence.  (2)  Assuming,  without  so 
deciding,  that  they  should  be  accepted  and 
followed  in  respect  of  the  particular  matter 
to  which  they  are  addressed,  that  is,  the 
granting  of  an  involuntary  nonsuit  which 
leaves  the  merlte  unadjudicated,  they  afford 
no  justification  whatever  for  overruling  or 
departing  from  the  repeated  decisions  of 
this  court,  reaching  back  to  the  beginning 
of  the  lait  century,  wherein  it  uniformly 
has  been  held  (a)  that  we  must  look  to 
the  common  law  for  a  definition  of  the 
nature  and  extent  of  the  right  of  trial  by 
jury  which  the  Constitution  deelares  "shall 
be  preserved;"  (b)  that  the  right  so  pre- 
served Is  the  right  to  have  the  issues  of 
fact  presented  by  the  pleadings  tried  by  a 
jury  of  twelve,  under  the  direction  and 
superintendence  of  the  eourt;  (e)  that 
the  rendition  of  a  verdict  Is  of  the  sub- 
stance of  the  right,  because  to  dispense  with 
a  verdict  is  to  eliminate  the  jury,  which  is 
no  less  a  part  of  the  tribunal  charged  with 
the  trial  than  is  the  court;  and  (d)  that 
when  the  Issues  have  been  so  trieid  and  a 
verdict  rendered  they  cannot  be  re-exam- 
ined otherwise  than  on  a  new  trial  granted 
by  tha  eourt  In  which  the  first  trial  was 
had,  or  ordered  by  the  appellate  eourt  for 
some  error  of  law  affeetfaig  the  verdiet. 

Coughran  v.  Bigelow  reoognisea  that  this 
Is  the  true  eonoeption  of  trial  by  jury, 
for  it  Is  there  said,  "If  tha  evidence  be  not 
suflleient  to  warrant  a  recovery,  It  Is  tba 
duty  of  tiie  court  to  iBstmei  Urn  Jury  no- 
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instruction,  to  set  aside  the  verdict."  Why 
instruct  the  jury  in  such  a  case  if  they 
have  no  oflSce  to  perform  T  Why  contem- 
plate that  they  may  not  conform  to  the  in- 
struction if  it  be  immaterial  whether  they 
do  or  notT  And  why  take  their  verdict 
or  have  any  ooncem  about  it  if  none  is  re- 
quired T  The  answers  are  given  in  prior 
decisions,  which  hold,  as  before  shown,  that 
in  such  a  case  it  is  essential  "that  the 
jury  make  its  verdict,  albeit  in  conformity 
S 98] with  the  order  of  the  *court;"  and 
that  if  there  be  a  verdict,  "the  action  is 
ended,  unless  a  new  trial  be  granted,  either 
upon  motion  or  upon  appeal" 

Whether  in  a  given  case  there  is  a  right 
to  a  trial  by  jury  is  to  be  determined  by 
an  inspection  of  the  pleadings,  and  not  by 
an  examination  of  the  evidence.  If  the 
pleadings  present  material  issues  of  fact, 
either  party  is  entitled  to  have  them  tried 
to  the  court  and  a  jury,  and  this  is  as 
true  of  a  second  trial  as  of  the  first. 
Whether  the  evidence  is  su£Bcient  to  sus- 
tain a  verdict  for  one  party  or  the  other 
is  quite  another  matter,  and  does  not  affect 
the  mode  of  trial,  but  only  the  duty  of  the 
court  in  instructing  the  jury,  and  of  the 
latter  in  giving  their  verdict.  The  issues 
to  which  the  jury  must  respond  are  those 
presented  by  the  pleadings,  and  this  wheth- 
er the  evidence  be  disputed  or  undisputed, 
and  whether  it  be  ample  or  meager.  To 
speak,  therefore,  of  the  evidence  as  deter- 
minative of  the  right  to  a  trial  by  jury, 
is  to  confuse  the  test  or  that  right  with 
a  different  test,  applicable  only  in  deter- 
mining whether  a  particular  verdict  should 
be  directed. 

In  the  present  case  certain  well-defined 
issues  of  fact  were  presented  by  the  plead- 
ings, which  the  plaintiff,  as  also  the  de- 
fendant, was  entitled  by  the  Constitution 
to  have  tried  to  the  court  and  a  jury. 
Such  a  trial  was  had  and  resulted  in  a 
general  verdict  resolving  all  the  issues  in 
the  plaintiff's  favor.  That  verdict  operated, 
under  the  Constitution,  to  prevent  a  re- 
examination of  the  issues  save  on  a  new 
trial  granted  by  the  trial  court  in  the  exer- 
cise of  its  discretion,  or  ordered  by  the 
appellate  court  for  error  of  law.  At  the 
trial  the  defendant  requested  that  a  verdict 
in  its  favor  be  directed,  and  had  the  court 
indicated  its  purpose  to  do  that,  it  would 
have  been  open  to  the  plaintiff,  under  the 
then  prevailing  practice,  to  take  a  volun- 
tary nonsuit,  which  would  have  enabled 
her  to  make  a  fuller  and  better  presenta- 
S99]tion  of  her  case,  if  Hhe  facts  per- 
mitted, at  another  trial  in  a  new  suit.  But 
the  defendant's  request  being  denied  and  a 
wmrdid  being  returned  for  the  plaintiff,  she 
neorend  m  fudgmeoL    Thai  /odgBMat  the 
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circuit  court  of  appeals  reversed,  and  right- 
ly so,  because  the  defendant's  request,  in  the 
state  of  the  evidence,  ought,  as  matter  of 
law,  to  have  been  granted.  The  reversal  ope- 
rated to  set  aside  the  verdict  and  to  put  the 
issues  at  large,  as  they  were  before  it  was 
given.  But,  instead  of  ordering  a  new 
trial,  as  was  required  at  common  law,  the 
circuit  court  of  appeals  itself  re-examined 
the  issues,  resolved  them  in  favor  of  the 
defendant,  and  directed  judgment  accord- 
ingly. This,  we  hold,  could  not  be  done  con- 
sistently with  the  7th  Amendment,  which 
not  only  preserves  the  common -law  right 
of  trial  by  jury,  but  expressly  forbids  th^t 
issues  of  fact  settled  by  such  a  trial  shall 
be  re-examined  otherwise  than  "according 
to  the  rules  of  the  common  law." 

To  the  suggestion  that  in  so  holding  we 
are  but  adhering  to  a  mere  rule  of  pro- 
cedure at  common  law  there  is  a  twofold 
answer:  First,  the  terms  of  the  Amend- 
ment and  the  circumstances  of  its  adoption 
unmistakably  show  that  one  of  its  purposes 
was  to  require  adherence  to  that  rule,  which, 
in  long  years  of  practice,  had  come  to  be 
regarded  as  essential  to  the  full  realiza- 
tion of  the  right  of  trial  by  jury;  and, 
second,  the  right  to  a  new  trial  in  a  case 
such  as  this,  on  the  vacation  of  a  favorable 
verdict  secured  from  a  jury,  is  a  matter 
of  substance,  and  not  of  mere  form,  for  it 
gives  opportunity,  as  before  indicated,  to 
present  evidence  which  may  not  have  been 
available  or  known  before,  and  also  to 
expose  any  error  or  untruth  in  the  oppos- 
ing evidence.  As  is  said  in  Blackstone's 
Commentaries,  bk.  3,  p.  391 :  "A  new  trial 
is  a  rehearing  of  the  cause  before  another 
jury.  .  .  .  The  parties  come  better  in- 
formed, the  counsel  better  prepared,  the 
law  is  more  fully  understood,  the  judge  is 
more  master  of  the  'subject;  and  noth-[400 
ing  is  now  tried  but  the  real  merits  of  the 
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case. 

The  judgment  of  the  Circuit  Court  of 
Appeals  is  accordingly  modified  by  eliminat- 
ing the  direction  to  enter  judgment  for  the 
defendant  notwithstanding  the  verdict,  and 
by  substituting  a  direction  for  a  new  trial. 

Mr.  Justice  Hughes,  dissenting: 
I  concur  in  the  decision  of  the  court  so 
far  as  it  holds  that  the  circuit  court  of 
appeals  was  right  in  reversing  the  judg- 
ment; but  I  am  unable  to  agree  with  the 
conclusion  that  the  circuit  court  of  appeals 
was  bound  to  order  a  new  trial,  and  was 
without  power,  under  the  7th  Amendment, 
to  follow  the  state  practice  in  directing 
the  entry  of  the  judgment  to  which,  as  mat- 
ter of  law,  the  defendant  was  entitled. 

The  serious  and  far-reaching  consequences 
of  this  dedsion  are  manifest.     Not  only 
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dOM  it  orertum  the  utablisbed  praetie*  of  evideBM  for  Ui«  jurj   wai   a  queatlon   of 

the  Federal  courts   in  Pennejlvonift  in  kp-  Iftw.     The  trial  court,  in  wrongly  deciding 

ptytiig,  under  the  conformity  Bct,  the  pro-  it,   did   not  convert   it   into   a  question   of 

Tuiona  of  the  atate  law,  but   it  erecta  ao  'actj  it  waa  not  altered  by  the  verdict,  but 

UnpMuable    barrier — unleBS    the    Conititu-  remained  tbe  same  in  it*  nature, — a.  quea- 

tion    be    amended — to    action    by    Congreai  tion    for    the    determination    of    the    court, 

along    the    same    tine    for    the    purpose    ol  'That,  it  nenu  to  me,  ia  tbe  •ubatance[401 

remedying  the  miechief  of   repeated   triale,  of  tbe  matter,  and  all  elie  i»  form  and  pro- 

and   of   thua   diminiahiug   In   a   highly   im-  cedure.  Whether  in  auch  a  eaae,  on  the  error 

portant  degree   the   delay*   and   expense  ot  being  •howa,  a  new  trial  ibould  be  ordered, 

litigation.  It  cannot  be  gainsaid  that  auch  or  whether  the  litigation  ahould  be  ended 

a  coneluaion  ia  not  to  b«  reached  unleaa  the  by  a  prompt  entry  of  tbe  judgment  which 

eonatitutional  proviaion  compels  it.    I  can-  ahould    have    followed    a    right   decision    in 

not  aee  that  it  doea  compel  it.    On  the  eon-  the   flrat  instance,   ia  a  matter   to   be  gov- 

trary,   I  submit,   with   tbe   utmoat   respect,  emed  bj  tha  applicable   rulea  of  practic*; 

that  the  Fennaylvania  practice  adopted  by  but,  aa  I  Tiew  it,  it  ia  not  a  matter  with- 

the  circuit  court  of  appeals  is  entirely  in  drawn  from  legislative  control  by  the  con- 

eonformity  with  the  7th  Amendment.  stitutional  provision  tor  trial  by  jury,  whieh 

What,  then,  la  this  eaaet     It  was  an  ac-  is  concerned  with  the  settlement  of  diaputea 

tion  upon  a  policy  of  insurance.  It  was  tri-  of  fact,  and  not  with  the  determination  of 

401]Bble  by  jury,  but  the  province  of  "the  legal  questiona,  or  with  the  eonsequencea, 

jury    waa  to  decide  questions  of  fact,  not  which  should  ensue  when  that  determination 

questions  of  law.     This  court  concludes,  as  ig  deciaive  of  the  right  ot  rwwvery  oa  the 

did  the  court  of  appeala,  that  "the  evidence  caee  made. 

did  not  admit  of  a  finding  that  the  policy  it  ;,  ^,,1  to  note  what  haa  been  ruled 
waa  in  force  at  the  time  of  the  insured's  j^  the  third  circuit  upon  tbia  precise  quM- 
death  "  In  other  words,  after  the  plaintiff  ^ion.  For  the  practice  was  there  deliberate- 
had  had  full  opportunity  to  present  her  ,  ^  ^^  ^^,  ^^^  consideration.  It 
ease  and  to  -how  fact,  for  thecon..  deration  ^  J^^^^jed  itsett  to  the  bench  and  bar 
of  tha  jury,  and  the  case  on  both  sides  had  ,  .  i  ,  *  ii.  ,_ 
been  eiised,  it  appeared  that  there  were  no  »  *  "luUry  measure  making  for  the  m- 
facU  whatever  upon  which  tiie  jury  would  P'"'™"'  "',  "•  •dn.inUtrttion  ri  juatlos. 
be  warranted  in  finding  a  verdict  in  her  *^  "  •''""''I  ^  observed  Uiat  the  Con- 
favor.  Hence,  saya  thia  court,  the  defend-  -t.tution  of  tbe  sUt«  of  Pennsylvania,  where 
ant  waa  entitled  to  a  direction  of  a  verdict  the  practice  obUins,  also  proridea  that  the 
in  iU  favor,  as  it  requetted.  Had  the  trial  "BW  of  trial  by  jury  shall  remain  inviolate 
eonrt  rightly  applied  the  law,  the  case  (•«•  Const  [Pa.]  177IJ;  Declaration  of 
would  properly  have  ended  in  a  Unal  judg-  Rights,  Jlj  ITOO,  art.  9,  |  8;  I83B,  art  B, 
ment  for  the  defendant.  But  the  trial  court  S  8l  1878,  art  1,  |  fl.)  In  8mith  t.  Jones, 
erred  in  the  law,  and  tonsequenOy  the  jury  104  C.  C-  A.  32B,  333,  181  Fed.  819,  823, 
found  a  verdict  for  the  plaintiff,— not  upon  the  eireuit  court  of  appeals  for  that  circuit 
facta,  but  without  any  facts  upon  which  thus  reviewed  the  matter: 
they  could  rest  it.  Now  it  is  said  that  a  "The  practice  of  entering  judgments  h«m 
statute  which  permits  tbe  trial  eourt  or  obttattle  vortdieto  has  long  existed  In  Penn- 
the  appellate  court,  after  that  wrongful  aylvania,  and  it  enablea  tbe  case  to  he  con- 
verdlet,  to  correct  the  errvr,  and  in  ao  doing  eluded  by  a  verdiet,  while  the  entry  of 
not  only  to  aet  aside  the  verdict,  but  to  judgment  thereon  ta  made  dependent  <» 
direct  tha  entry  of  the  Judgment  to  whieh  the  oonrt'a  opinion  on  a  reserved  question 
the  defendant  in  law  was  entitled,  is,  as  of  law.  This  permits  the  judge  to  give  to 
applied  to  a  eaae  in  the  Federal  court,  eon-  the  decisive  law  queation  on  which  a  caae 
trary  to  the  Constitution.  tuma  a  mora  careful  examination  than  be 

The   Tth    Amendment    provides   that   "no  can  do  In  the  stress  of  trial.     Moreovar,  if 

fact  tried  by  a  jury  shall  be  otherwise  re-  an  appellate  court  an  review  of  sueh  Judg- 

examined  in  any  court  of  tbe  United  Statea  ment,  flnds  orror.  It  can  reverse  and  direct 

than  according  to  the  rulea  of  tbe  common  entry  of  judgment  for  the  other  party,  and 

law."    But  wherein  has  any  matter  of  fact  avoid  a  retrial.    I^Hig   'experience  ln[40S 

tried  by  a  jury  been   re-examined!     Con-  this   practice   baa   convinced   the   bar   and 

eededly,  there  was  >o  fact  to  be  tried  by  bench  of  the  state  of  Its  value  in  conducing 

a  jury;   the  ease  as  made  waa  barren  ef  to  a  more  oateful  and  deliberate  eonaidera- 

any  •neh  fact;  and  there  being  none,  there  tien  of  the  law  by  the  trial  Judge,  and  to  the 

has  been  no  re-exam Inatlon  of  it    How  can  avoidance  ef  retrials.    Tha  practice  In  Pcnn- 

K  be  said  that  the  circuit  court  of  appeals  aylvania  ia  of  statutory  origin,  aa  stated  by 

hwB  detemiaed  the  ftota  or  haa  passed  npon  Jndge  Aeheaon   In  Casey   v.  Pwrnx^Wv^Vk 

lm<i  ef  fMtt     Whether  than  wu  uy  kk^X  Tve.  Q«.  V^  ^^  ^SA  l^dk.  A«^ 
Sf  U  0d.  «*^ 
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adopted  in  62  C.  C.  A.  146,  114  Fed.  180, . 
and  the  principles  involved  in  iti  appliea- 1 
tion  are  eet  out  in   Fisher  v.  Scharadin,  i 
180  Pa.  668,  40  Atl.  1091,  and  Boyle  v. 
Mahanoy   City,   187    Pa.   1,   40   AtL    1093. 
Under    the    conformity    act,    this    practice 
has    long    ben    followed    In    the    Federal 
eourts  in  Pennsylvania,  and  met  with  the 
approval  of  this  court  in  Carstairs  t.  Amer- 
ican Bonding  t  T.  Co.  64  C.  0.  A.  86,  116 
Fed.  449." 

In  the  Carstairs  Case  to  which  the  court 
thus  refers,  decided  over  ten  years  ago,  the 
action  was  brought  in  the  circuit  court  for 
the  eastern  district  of  Pennsylvania,  upon 
a  policy  of  fidelity  insurance.  The  defend- 
ant asked  for  a  binding  instruction.  The 
court,  reserving  that  question,  submitted 
the  case  to  the  jury,  which  found  a  verdict 
for  the  plaintiff.  After  argument,  the  court 
concluded  that  the  defendant  was  right, 
that  there  was  no  case  for  the  jury,  and 
hence  set  aside  the  verdict  and  directed 
Judgment  for  the  defendant  upon  the  point 
reserved.  112  Fed.  620.  The  court  of  ap- 
peals sustained  this  action  of  the  circuit 
court  (116  Fed.  449),  Circuit  Judge  Gray 
delivering  the  opinion.  There  was,  however, 
a  dissent  by  Circuit  Judge  Acheson,  who 
thought  the  mode  of  procedure  was  an  un- 
warrantable departure  from  the  constitu- 
tional provision.  Id.  p.  455.  This  called 
forth  a  concurring  opinion  from  Circuit 
Judge  Dallas,  who  said  (id.  pp.  456,  467) : 

'The  judgment  here  complained  of  was 
entered  upon  a  point  which  the  learned 
trial  judge  reserved  in  these  words:  'I 
reserve  the  question  whether  there  is  any 
404]evidenee  *to  go  to  the  jury  in  support 
of  the  plaintiffs'  claim.'  In  our  opinion,  this 
was  a  good  reservation.  The  supreme  court 
of  Pennsylvania  has,  after  argument  and 
reargument  before  a  full  bench,  distinctly 
so  decided  (Fisher  v.  Scharadin,  186  Pa. 
666,  40  Atl.  1091;  Boyle  v.  Mahanoy  City, 
supra) ;  and  within  the  knowledge  of  the 
writer,  the  circuit  court  for  the  Eastern 
district  of  Pennsylvania,  from  which  this 
case  comes,  has,  in  a  number  of  instances, 
and  without  protest  or  disapproval  in  any, 
reserved  precisely  the  same  point.  Indeed, 
counsel  in  this  cause  appear  to  have  re- 
garded the  practice  as  settled,  for  'the 
reeord  shows  no  objection  or  any  exception 
to  the  form  of  the  reservation.'  Boyle  v. 
Mahanoy  City,  supra.  .  .  .  But  in  our 
opinion  there  is  no  substantial  difference 
between  a  judgment  entered  upon  a  directed 
verdict  for  defendant  and  one  entered  in 
his  favor  notwithstanding  a  verdict  ren- 
dered for  plaintiff,  subject  to  the  question 
irlieihsr  there  was  any  evidence  to  warrant 
It  ^Whether  there  be  uny  evidence  which 
entitlm  tb0  plaintiE  to  record  la  neeet- 


sarily  a  question  of  law'  (Fisher  v.  Schara- 
din,  supra) ;  and  that  question  it  Is  which, 
by  either  method  of  procedure,  and  with 
like  effect  in  each,  the  court  decides.  No 
encroachment  is  made  upon  the  domain  of 
the  jury  where  either  course  it  pursued. 
Its  province  of  finding  facts  from  evidence 
is  not  at  all  invaded.  All  that  is  adjudged 
is  that  a  verdict  which  is  unsupported  by 
any  evidence  cannot  properly  be  made  the 
basis  of  a  legal  judgment;  and  the  sound- 
ness of  this  fundamental  proposition  Is 
now,  we  think,  too  well  established  to  ad- 
mit of  question  or  to  be  open  to  debate." 

See  also  Spencer  v.  Duplan  Silk  Co.  112 
Fed.  638,  63  C.  C.  A.  321,  116  Fed.  680, 
191  U.  S.  626,  627,  632,  48  L.  ed.  287,  280, 
291,  24  Sup.  Ct  Rep.  174. 

The  pra<^ce  which  had  been  followed  be- 
fore the  Carstairs  Case,  and  was  expressly 
sanctioned  in  that  case,  continued  to  be 
observed.  In  1905,  the  legislature  of 
^Pennsylvania  broadened  it  by  per- [4 Oft 
mitting  a  reservation  not  simply  of  leave  to 
enter  judgment  for  the  defendant,  but  for 
either  party  when  there  was  a  request  for 
binding  instructions.  As  the  supreme  court 
of  Pennsylvania  pointed  out,  in  construing 
the  statute,  in  Dalmas  v.  Kemble,  216  Pa. 
410,  64  Atl.  559,  it  was  not  intended  in  any 
way  to  impair  and  did  not  impair  the  func- 
tion of  the  jury  to  deal  with  disputed  ques- 
tions of  fact,  but  its  purpose  was  to  facili- 
tate the  disposition  of  questions  of  law.  It 
was  classed  as  one  of  the  "practical  re- 
forms" instituted  by  the  state  "for  facilitat- 
ing business  without  impairing  settled  legal 
principles."  It  took  account  of  the  "grow- 
ing complexity  of  issues,  the  constantly  in- 
creasing pressure  upon  the  trial  lists,  the 
taking  of  testimony  in  shorthand,  and  the 
consequent  hurry  of  trials;"  and  it  pro- 
moted the  proper  despatch  of  the  work  of 
the  courts,  while  conserving  the  essential 
rights  of  suitors. 

Chief  Justice  Mitchell,  in  delivering  the 
opinion  of  the  court,  said  (id.  pp.  411-413) : 
"The  act  being  so  recent,  it  is  important 
that  it  should  be  examined  closely,  and  its 
proper  construction  settled.  Its  terms  are: 
'Whenever  upon  the  trial  of  any  issue,  a 
point  requesting  binding  instructions  has 
been  reserved  or  declined,  the  party  pre- 
senting the  point  may  .  .  .  move  the 
court  to  have  all  the  evidence  taken  upon 
the  trial  duly  certified  and  filed,  so  as  to 
become  part  of  the  record,  and  for  judg- 
ment nan  obstante  veredicto  upon  the  whole 
record;  whereupon  it  shall  be  the  duty  of 
the  court  ...  to  enter  such  judgment 
as  should  have  been  entered  upon  that  evi- 
dence.' 

"This  statute  makes  no  radical  innova- 
tion on  t^  letWed  Una  of  distinction  be- 
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twecn  the  powers  of  the  court  and  the  Jury. 
It  shows  no  intention  to  infringe,  even  if 
it  eould  constitutionally  do  so,  the  prorince 
of  the  Jury  to  pass  upon  the  credibility  of 
witnesses  and  the  weight  of  oral  testimony. 
The  eourt  has  long  had  authority  to  direct 
406]  *a  verdict  for  defendant  when  it  was 
of  opinion  that  the  plaintiff,  eren  if  all  his 
evidence  be  belieyed,  has  failed  to  make  out 
his  case.    .    .    . 

"The  act  of  1906  is  another  step  in  the 
same  direction.  It  broadens  the  power  of 
the  judge  in  this  respect:  that  whereas  here- 
tofore the  verdict  was  required  to  be  for 
the  plaintiff,  and  the  reservation  to  be 
of  leave  to  enter  judgment  for  the  defend- 
ant »ofi  obstante,  now  what  is  reserved  is  a 
request  for  binding  direction  to  the  jury, 
and  may  be  for  either  plaintiff  or  defendant. 
But  though  thus  enlarged  so  as  to  include 
both  parties,  the  power  of  the  judge  is  the 
same  as  it  was  before.  He  is  'to  enter  such 
Judgment  as  should  have  been  entered  upon 
that  evidence;'  or,  in  other  words,  to  treat 
the  motion  for  judgment  as  if  it  was  a 
motion  for  binding  directions  at  the  trial, 
and  to  enter  judgment  as  if  such  direction 
had  been  given  and  a  verdict  rendered  in 
accordance.  What  the  Judge  may  do  is 
still  the  same  in  substance,  but  the  time 
when  he  may  do  it  is  enlarged  so  as  to 
allow  deliberate  review  and  consideration  of 
the  facts  and  the  law  upon  the  whole  evi- 
dence. If,  upon  such  consideration,  it  shall 
appear  that  a  binding  direction  for  either 
party  would  have  been  proper  at  the  close 
of  the  trial,  the  court  may  enter  Judgment 
later  with  the  same  effect.  But,  on  the 
other  hand,  if  it  should  appear  that  there 
was  conflict  of  evidence  on  a  material  fact, 
or  any  reason  why  there  eould  not  have 
been  a  binding  direction,  then  there  can  be 
no  judgment  against  the  verdict  now.  As 
already  said,  there  is  no  intent  in  the  act 
to  disturb  the  settled  line  of  distinction  be- 
tween the  provinces  of  the  court  and  the 
jury.  The  act  is  capable  of  usefulness  in 
allowing  time  for  mature  consideration,  but 
it  should  not  be  carried  beyond  its  legiti- 
mate intent." 

The  provisions  of  this  statute,  as  thus 
construed,  were  applied  in  the  Federal 
courts  in  Pennsylvania.  The  propriety  of 
the  practice  was  challenged  in  Fries-Breslin 
407]Co.  V.  ^Bergen,  168  Fed.  360-364,  99 


judgments  non  ohMiatUe  veredicto  have  been 
the  subjects  of  review.  The  act  enlarges  the 
scope  of  the  common-law  motion  for  judg- 
ment for  plaintiff,  notwithstanding  the 
verdict  for  the  defendant,  by  permitting  it 
to  be  made  by  either  plaintiff  or  defendant, 
when  the  verdict  is  against  either.  It  is 
in  general  a  more  eonvenient  method,  so 
far  as  a  defendant  is  concerned,  of  reach- 
ing practically  the  same  rebult  as  was 
sought  by  a  motion  for  a  compulsory  non- 
suit, or  for  peremptory  instructions  at  the 
close  of  the  evidence,  or  by  a  motion  in 
arrest  of  Judgment,  made  by  the  defendant 
after  the  verdict,  or  by  the  practice  preva- 
lent in  the  Pennsylvania  courts,  of  direct- 
ing a  verdict  for  the  plaintiff,  and  reserving 
the  question  whether  there  is  any  evidence 
in  the  case  entitling  the  plaintiff  to  recover. 
We  think,  under  the  eonformity  provisions 
of  §  014  of  the  Revised  Statutes  (U.  8. 
Comp.  Stat.  1901,  p.  684),  the  circuit  court 
was  required  to  recognise  the  practice  au- 
thorised by  the  said  Pennsylvania  act  of 
1906,  there  being  nothing  incongruous 
therein  with  the  organization  of  the  Fed- 
eral courts  or  their  settled  rules  of  pro- 
cedure." 

The  plaintiff  then  petitioned  this  court  for 
a  writ  of  certiorari,  and  one  of  the  grounds 
stated  was  that  the  circuit  court  had  no 
power  to  enter  judgment  for  the  defendant 
notwithstanding  the  verdict.  Tho  petition 
was  denied.  Fries-Breslin  Co.  ▼•  Bergan, 
216  U.  8.  600,  64  L.  ed.  347,  80  Sup.  Ct 
Rep.  410.  And  the  same  practice  lias  been 
followed  since.  Smith  v.  Jones,  104  C.  (X 
A.  329,  181  Fed.  819,  823.  See  also  Pitta- 
burgh  Constr.  Co.  t.  West  Side  Belt  R.  Co. 
161  Fed.  126,  11  L.R.A.  (NJ9.)  1146,  88 
C.  C.  A.  601, 164  Fed.  929;  *West  Side[408 
Belt  R.  Co.  V.  Pittsburgh  Constr.  Co.  219  U. 
S.  92,  96, 102,  66  L.  ed.  107,  109,  81  Sup.  Ci. 
Rep.  196. 

The  7th  Amendment,  it  cannot  be  doubted, 
deals  with  matters  of  substance,  and  not 
with  mere  matters  of  form.  It  gaarantees 
the  right  of  trial  by  jury,  but  it  does  not 
raise  forms  of  motions  or  merely  modal 
details  to  the  dignity  of  oonstitutional 
rights.  In  numerous  particulars,  common- 
law  practice  has  been  altered  by  statute  in 
many  states,  and  the  new  procedure  of  the 
so-called  eode  states  has  htem  followed,  as 
near  as  may  be,  by  virtue  of  the  act  of 


C.  C.  A.  384,  176  Fed.  76,  81 ;  and  it  was  sus- 1  Congress,  in  the  courts  of  the  United  States, 
tained  by  both  the  circuit  court  and  the  i  When  the  question  is  raised  of  invasion  of 
eireuit  court  of  appeals.  Circuit  Judge )  the  constitutional  right,  we  must  always 
Gray,  in  delivering  the  opinion  of  the  lat-  •  look  to  tho  substance  of  what  Is  done,  and 
ter  court,  said :  I  not  to  mere  names  or  formal  changes.    It 

"This  Pennsylvania  practice  act  has  been  is  of  no  consequence  that  at  common  law 
referred  to,  and  has  not  infrequently  been  the  motion  for  judgment  non  obeianie  oers- 
brought  to  the  attention  of  this  court  in  dieto  was  made  only  by  the  plaintiff^  ot  «aa 
eases   where   the   granting   or    refusal    of    granted  on  iom«^Vn%  %y^%x«bX  ^la.  ^^  V^s^ 
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of  the  pleadiDgi.  We  are  not  eoncerned 
with  the  mere  uBe  of  thie  or  any  other 
descriptive  term. 

The  substantial  thing  is  that  the  common 
law  recognized  that  the  function  of  the 
jury  was  to  deal  with  controversies  of  fact. 
If  there  was  a  question  of  law,  it  was  for 
the  court. 

The  dominating  idea,  in  overturning  the 
practice  below,  seems  to  be  that  at  common 
law,  if  there  was  an  issue  of  fact  upon  the 
pleadings,  the  plaintiff  was  entitled  to  have 
a  verdict  taken  in  any  event;  that  is,  if 
hm  did  not  voluntarily  take  a  nonsuit,  it 
was  essential  that  a  verdict  be  rendered, 
notwithstanding  that  upon  the  evidence 
there  was  no  question  of  fact  for  the  Jury. 

This  would  seem  to  be  a  misconception 
of  the  fundamental  principles  of  the  com- 
mon law  with  respect  to  jury  trials,  and 
to  result  from  unjustified  implications  from 
tha  practice  as  to  nonsuits,  as  well  as  from 
a  failure  to  regard  the  full  scope  and  im- 
port of  common- law  procedure. 

It  is  not  a  new  thing  that  a  party  should 
be  able  to  challenge  the  legal  sufficiency  of 
409]the  evidence  adduced  'against  him,  and 
call  upon  the  court  to  answer  the  question 
of  law  whether,  upon  the  facts  shown,  there 
should  be  a  recovery,  nor  is  it  a  new  thing 
that  when  he  does  so  the  court  should  give 
judgment  without  the  intervention  of  the 
jury,  and  if  the  trial  court  errs  in  its  ruling 
upon  the  law,  the  reviewing  court  should  set 
tha  matter  right  and  order  the  proper  judg- 
ment to  be  entered. 

This  was  accomplished  by  demurring  to 
the  evidence.  This  was  a  proceeding  by 
which  the  judges  of  the  court  were  called 
upon  to  declare  what  the  law  was  upon 
tiie  facts  shown  in  evidence.  It  was  analo- 
gous to  the  demurrer  upon  the  facts  alleged 
in  pleading.  The  reason,  it  is  said,  for 
demurring  to  the  evidence,  was  that  the 
jury,  if  they  pleased,  might  refuse  to  find 
a  special  verdict,  and  then  the  facts  would 
not  appear  upon  the  record.  The  party 
demurring  had  to  admit  the  truth  of  all 
the  evidence  against  him;  and  if  this  were 
eireumstantial,  he  was  bound  to  admit 
every  fact  in  favor  of  his  adversary  which 
the  circumstances  might  tend  to  prove. 
Unless  he  did  so,  the  other  party  was  not 
bound  to  join  in  the  demurrer.  If,  however, 
the  demurrer  was  in  proper  form  and  em- 
braced all  the  requisite  concessions,  the 
other  party  was  bound  to  join.  The  result 
was  that  there  was  nothing  left  for  the 
eonaideration  of  the  jury,  and  the  usual 
practice  was  to  discharge  it,  although  it 
was  recognized  as  proper  for  the  jury  to 
assess  the  damages  oandiiiondlly,  subject  to 
tb0  deUrmiDMtioB  oi  the  demurrer.    2  Tidd, 
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This  matter  was  reviewed  by  the  House 
of  Lords  in  the  leading  case  of  Gibson  v. 
Hunter,  2  H.  Bl.  187,  decided  in  the  year 
1793,  where  Lord  Chief  Justice  Eyre,  in 
delivering  the  answer  of  the  judges,  said: 
"All  our  books  agree,  that  if  a  matter  of 
record,  or  other  matter  in  toriting,  be  offered 
in  evidence  in  maintenance  of  an  issue 
joined  between  the  parties,  the  adverse 
party  may  insist  upon  the  jury  being  dis* 
charged  from  giving  a  verdict,  by  demurring 
to  the  evidence,  and  obliging  the  party  of 
fering  the  evidence  *to  join  in  demur- [4 10 
rer.  He  cannot  refuse  to  join  in  demurrer, 
he  must  join,  or  waive  the  evidence.  Our 
books  also  agree,  that  if  parol  evidence  hti 
offered,  and  the  adverse  party  demurs,  he 
who  offers  the  evidence  may  join  in  demur- 
rer if  he  will.  We  are  therefore  thus  far  ad* 
vanced,  that  the  demurrer  to  evidence  is 
not  necessarily  confined  to  written  evidence. 
The  language  of  our  books  is  very  indistinct 
upon  the  question  whether  the  party  offer 
ing  parol  evidence  should  be  obliged  to  join 
in  demurrer.  Why  is  he  obliged  to  join  iu 
demurrer,  when  the  evidence  which  he  has 
offered  is  in  writing?  The  reason  is  given 
in  Croke's  report  of  Baker's  Case,t  because, 
says  the  book,  'there  cannot  he  any  variance 
of  matter  in  toriting.*  Parol  evidence  is 
sometimes  certain,  and  no  more  admitting 
of  any  variance  than  a  matter  in  writing, 
but  it  is  also  often  loose  and  indeterminate, 
often  circumstantial.  The  reason  for  obli- 
ging the  party  offering  evidence  in  writing 
to  join  in  demurrer  applies  to  the  first  sort 
of  parol  evidence,  but  it  does  not  apply  to 
parol  evidence  which  is  loose  and  indetermi- 
nate, which  may  be  urged  with  more  or  lesH 
effect  to  a  jury,  and  least  of  all  will  it 
apply  to  evidence  of  circumstances,  which 
evidence  is  meant  to  operate  beyond  the 
proof  of  the  existence  of  those  circum- 
stances, and  to  conduce  to  the  proof  of 
the  existence  of  other  facts.  And  yet, 
if  there  can  be  no  demurrer  in  such 
cases,  there  will  be  no  consistency  in  the 
doctrine  of  demurrers  to  evidence,  by  which 
the  application  of  the  law  to  the  fact  on 
an  issue  is  meant  to  be  withdrawn  from  a 
jury,  and  transferred  to  the  judges.  If  the 
party  who  demurs  will  admit  the  evidence 
of  the  fact,  the  evidence  of  which  fact  is 
loose  and  indeterminate,  or,  in  the  case  of 
circumstantial  evidence,  if  he  will  admit 
the  existence  of  the  fact,  which  the  circum- 
stances offered  in  evidence  conduce  to  prove, 
there  will  then  be  no  more  variance  in  this 
parol  evidence  than  *in  a  matter  in [4 11 
writing;  and  the  reasons  for  compelling  the 
party  who  offers  the  evidence  to  join  in  de- 
murrer will  then  apply,  and  the  doctrine  of 
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dunurreri  to  evideoce  will  be  nniform  tau  eonftss  tht  eridanoi  to  b«  true.'  ^le  mat- 
consiatent.  That  this  U  the  r«piUr  eouiw  ter  of  tact  being  confeued,  the  eaae  ie  ripa 
of  proceeding,  in  rcBpeet  to  parol  BTidenci  for  Jodgmeat  in  matter  of  Iaw  upon  Utk 
of  the  nature  that  I  bave  been  deaeribing  evidence,  and  may  then  be  properly  wlth- 
I  tbiolc  may  be  collected  from  the  knowi  drawn  from  the  Jury;  and  being  entered  on 
caae  upon  thia  aubject,  Baker'a  Caae.  Then  record  will  remain  for  the  declaion  ol  the 
la  alio  another  caae,  Wright  v.  Pindar,  a*  It  judgei."  Id.  pp.  206-809. 
■tande  reported  in  Aleyn'i  Reports.t  whlcl'  If,  on  a  demurrer  to  the  cTidenee,  Jad|f- 
carriea  the  doctrine  further,  and  home  t(  menl  wai  given  for  one  party  when  it 
eriry  caae  of  evidence  circumstantial  in  Iti  ihonld  have  been  given  for  the  other,  tha 
nature,  affording  ground  for  a  concluaioa  ol  error  was  corrected  in  the  appellate  tribu* 
fai.t  from  fact;  and  the  two  caaea  taken  nal  bj  directing  the  proper  judgment.  II 
together,  I  think,  prove  aatlafactorily  that  ia  now  aaid,  in  referring  to  this  praoUoe, 
tliC  course  ia  that  which  I  have  already  that  tbii  waa  beeauBe  the  error  waa  eon- 
ajpposcd,  and  which  would  remove  all  th<  fined  to  the  judgment,  and  did  not  reach 
difflcultiea  tha'  are  in  the  way  of  obliging  the  facta  aa  aacertained  and  ihown  in  the 
the  party  to  Join  in  demurrer  upon  parol  demurrer.  But  what  waa  the  errorl  What 
(vidence.  Baker'a  Caae,  after  atating  that  waa  the  baaia  of  tha  judgment,  and  upon 
Ihe  party  must  join  In  demurrer,  or  waivi  what  ground  waa  it  reversed  and  the  proper 
ilia  evidence,  where  a  matter  in  writing  u  judgment  directed!  The  facta,  by  the  pro- 
ihewn  in  evidence,  goes  on  thus:  'If  the  ceeding  on  the  demurrer,  were  made  a  part 
lilaintiff  produces  witneaaes  to  prove  anj  of  the  record,  and  the  question  of  the  legal 
matter  in  fact  upon  which  a  queation  in  lUfBciency  of  the  evidence  waa  thua  one  of 
law  ariseB,  if  the  defendant  admita  theii  law  ariaing  upon  the  record.  Tha  eourt 
testimony  to  he  true,  there  also  the  defend-  dealt  with  the  queation  of  law,  that  ia,  with 
*nt  may  demur  in  law  upon  it,  but  then  h«  the  legal  insufficieney  of  the  evidence,  and 
ought  to  admit  the  evidence  given  by  the  directed  Judgment  which,  aa  matter  of  law, 
plaintiff  to  be  true.'  Those  cases  have  very  followed  the  ease  made, 
carefully  marked  the  preciae  ground  upon  *It  la  alao  aaid  that  when  the  raver-[41t 
which  a  party  may  demur  to  evidence;  and  aal  waa  tor  error  in  allowing  the  demurrer, 
prove  that  it  a  party  may  demur,  the  other  the  latter  necessarily  went  for  naught;  and 
party  muat  join  in  demurrer.  According  as  there  remained  no  ascertained  facta  on 
to  Aleyn's  Report  of  the  caae  of  Wright  v.  which  to  base  a  judgment,  a  new  trial  waa 
Pindar,  which  case  underwent  very  aerioua  deemed  essential;  and  Qlbson  v.  Hunter, 
consideration,  it  waa  resolved,  'that  he  that  '"P''*'  *°^  ^o*'*  '■  Alexandria,  11  Wheat 
demurs  upon  the  evidence  ought  to  confeaa  '^0,  8  L.  ed.  484,  are  cited.  But  in  Gihwm 
the  whole  matter  of  fact  to  be  true,  and  '■  ^""t*'',  aupra,  the  reaaon  for  holding 
not  refer  that  to  the  judgment  of  the  court;  'J"'  *''*  demurrer  could  not  be  allowed  and 
tmd  if  the  matter  of  fact  be  uncertainly  "'*  "^  judgment  could  be  given,  waa  thua 
aiUged.  or  th»t  it  be  doubtful  wKetKer  it  •'•*=<*■  "The  examination  of  the  wittMSSsa 
bt  true  or  no,  becaute  offered  to  be  proved  '"  *'"'  """  ''"  **™  conducted  so  loosely, 
iy  prwuBiptionji  or  probabilitiet,  and  "  **'•  demurrer  has  been  so  negligently 
<ia]the  'other  party  demurs  thereupon,  ha  ■''""'d.  »*>»*  tl"*" '■  no  manner  of  cerUin^ 
tAat  alleges  this  matter  cannot  join  in  de-  '"  *''*  '''**  **'  *■*=**  "P*""  '*^'<'''  *^T  j«dg- 
murrer  with  him,  but  ought  to  pray  tha  ""'*  **°  **•  founded."  In  other  words,  tb« 
judgment  of  the  court,  that  he  may  not  be  '^  *"■  '•='''''8  '"  "le  record  of  facts  with 
admitted  to  hia  demurrer,  unless  he  will  ""  eaaentlal  admiailons  of  the  demurring 
confees  the  matter  of  fact  to  be  true.'  It  i*"^  "'''''''  "*"  '>««""'y  *»  lupport  ft 
seems  to  follow  aa  a  neeeasary  conclusion  I^^Bment,  and  there  was  no  option  but  ta 
that  if  he  will  confeaa  the  matter  of  fact  to  ""'4  f  J*"  '^'■'  ''«*'»*  *"*  ^'  "?  *"" 
be  true,  there  he  is  to  be  admitted  to  bis  de-  ™'*"^  ""^  **"•■  '"■*''  "P*  *"^  '"  *'°"'«  '• 
murrer ;  and  that  if  he  is  admitted,  the  other  ^'''"•"'IrJ'.  ■»["«;  }^\  ™ling  waa  that  la- 
party  must  join  in  demurrer.  My  Lords  it  ""  '^^^^  ""*  *"  1°'°**  "P*""  *''*'  <>«'>»«TW 
ia  said  in  some  of  our  book,  that  upon  a  de-  "  l""*  "  "'  -"^'t^^^of  fact  remained  to 
murrer  entered  upon  parol  evidence,  the  '""i""'V^  ^??»  *■"  P*'*'fJ  *•■**  ~ 
party  offering  the  evidence  may  choose  ?"rty  e««ldin.«t  upon  the  other  par^ 
whether  he  will  join  in  demurrer  or  not.  °"",»«  '"  **"•  "J™"""  -'t'-out  di"t|nctly 
But  after  having  sUted  the  two  authorities  ">'"'«''>K  "P?"  *^*/"<"^,.';:^  fart  awl 
which  I  have  mentioned,  I  think  those  pas-  T^  conclusion  of  fact  which  the  avidaaet 
.age.  in  tha  books  must  be  understood  with  [!'•"  *"'  ^'V***? ""^  "nd-^wd  >  prora. 
the  qualification  mentioned  in  both  those  ""  wnrt  said:  'Upon  examination  of  tt. 
authorities,  'unleaa  the  adt«rae  party  will  *"  "  '*''•  '*  "*"  **  *'  <•""*  perceived  that 

'  4a  damnrrer  to  evidence,  tried  by  tha  prla- 
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The  defendants  haTt  demurred,  not  to  facts, 
but  to  eridence  of  facts;  not  to  positiTe 
admissions,  but  to  mere  circumstances  of 
presumption  introduced  on  the  other  side. 
•  •  .  Even  if  the  demurrer  could  be  con- 
sidered as  being  exclusively  taken  to  the 
plaintiff's  evidence,  it  ought  not  to  have 
been  allowed  without  a  distinct  admission 
of  the  faets  which  that  evidence  conduced 
to  prove.  But  when  the  demurrer  was  so 
framed  as  to  let  in  the  defendant's  evidence, 
414]and  thus  to  rebut  what  the  *other  side 
aimed  to  establish,  and  to  overthrow  the 
presumptions  arising  therefrom,  by  counter 
presumptions,  it  was  the  duty  of  Uie  circuit 
eourt  to  overrule  the  demurrer,  as  incorrect, 
and  untenable  in  principle.  The  question 
referred  by  it  to  the  eourt  was  not  a  ques- 
tion of  law,  but  of  fact." 

The  court,  therefore,  concluded  that  in 
this  posture  of  the  case,  it  was  bound  to 
order  a  new  trial,  and  it  was  added:  "We 
may  say,  as  was  said  by  the  judges  in 
Gibson  v.  Hunter,  that  this  demurrer  has 
been  so  incautiously  framed  that  there  is 
no  manner  of  certainty  in  the  state  of  facts, 
upon  which  any  judgment  can  be  founded. 
Under  such  a  predicament,  the  settled  prac* 
tiee  is,  to  award  a  new  trial,  upon  the 
ground  that  the  issue  between  the  parties, 
in  effect,  has  not  been  tried."  (Id.  pp.  328, 
324.)  The  necessary  implication  is  that, 
had  the  demurrer  been  properly  framed  and 
the  record  properly  made,  so  that  there  had 
been  certainty  in  the  facts  and  the  proper 
basis  for  the  determination  of  a  question 
of  law,  no  new  trial  would  have  been 
ordered. 

How  can  it  be  said  that  these  authori- 
ties furnish  any  support  for  the  conclusion 
which  has  been  reached  in  this  caseT  For 
this  court  has  found  no  uncertainty  in  the 
state  of  facts  shown  by  the  record,  and  it 
has  not  been  unable  to  determine  the  ques- 
tion arising  thereon.  On  the  contrary,  the 
record  being  made  up  in  an  appropriate 
manner  and  the  question  being  properly 
raised,  this  court  holds  that  there  was  no 
evidence  whatever  to  sustain  a  verdict  for 
the  plaintiff,  and,  because  there  is  certainty 
in  the  record,  adjudges  that  the  trial  court 
•rred  in  refusing  a  binding  instruction. 

The  practice  of  demurring  to  the  evidence 

was  recognized  in  Pawling  v.  United  States, 

4  Cranch,  219,  2  L.  ed.  601 ;  Young  v.  Blade, 

7  Craneh,  665,  3  L.  ed.  440;  Bank  of  United 

SUtes  V.  Smith,  11  Wheat  171,  182,  6  L. 

ed.  443,  447 ;  Columbian  Ins.  Co.  v.  Catlett, 

12   Wheat.   383,   389,   6   L.   ed.   664,   667; 

Thornton  v.  Bank  of  Washington,  3  Pet.  36, 

415]7  L.  ed.  594;  *Chinoweth  v.  Haskell,  3 

Pet  02,  7  Lw  ed.  614;  Corflcld  v.  Coryell,  4 

muA.  a  a  371,  ZB%  Fed.  Cas.  No.  8,280; 

Jobamm  w.   United  BUAm,  6  Muod,  426, 
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436,  Fed.  Cas.  No.  7,419;  Piekel  v.  Isgrigg, 
10  Biss.  230,  6  Fed.  676;  and  other  cases. 

After  the  decision  of  this  court  in  Fowls 
V.  Alexandria,  supra,  Hr.  Justioe  Story, 
who  delivered  the  opinion  in  that  case,  thus 
laid  down  the  rules  with  regard  to  de- 
murrers to  evidence  in  Johnson  v.  United 
States,  6  Hason,  436,  Fed.  Cas.  No.  7,410: 

"The  general  nature  and  operation  of 
such  a  demurrer  has  been  expounded  with 
great  force  and  correctness  in  the  opinion 
delivered  by  Lord  Chief  Justice  Eyre,  in  the 
case  of  Gibson  v.  Hunter,  2  H.  Bl.  187.  The 
Supreme  Court  of  the  Umiied  States  has 
also,  on  various  occasions,  been  called  upon 
to  discuss  the  nature  and  effect  of  the  pro- 
ceeding. But  I  shall  do  no  more  at  present 
than  to  refer  to  some  of  the  leading  cases, 
not  meaning  to  conunent  on  them.  The  re- 
sult of  the  whole  is,  that  the  party  demur- 
ring is  bound  to  admit  not  merely  all  the 
facts  which  the  evidence  directly  establishes, 
but  all  which  it  conduces  to  prove.  The 
demurrer  should  state  the  facts,  and  not 
merely  the  evidence  of  facts;  and  it  is 
utterly  inadmissible  to  demur  to  the  evi- 
dence, when  there  is  contradictory  testimony 
to  the  same  points,  or  presumptions  lead- 
ing to  opposite  conclusions,  so  that  what 
the  facts  are  remains  uncertain,  and  may 
be  urged  with  more  or  less  effect  to 
a  jury.  The  court,  however,  will,  in 
favor  of  the  party  against  whom  the  de- 
murrer is  sought,  as  it  withdraws  from  the 
jury  the  proper  consideration  of  his  case, 
make  every  inference  for  him  which  the 
facts  in  proof  would  warrant  a  Jury  to 
draw.  But  if  the  facts  are  so  imperfectly 
and  loosely  stated  that  the  court  cannot 
arrive  at  a  satisfactory  conclusion  that  the 
judgment  can  be  maintained  upon  the  actual 
presentation  of  the  evidence  of  these  facts, 
then  the  course  is  to  reverse  the  judgment, 
and  to  award  a  venire  facias  de  novo." 

In  Pawling  v.  United  States,  4  Cranch, 
210,  2  L.  ed.  601,  the  United  *States[416 
sued  in  debt  upon  an  oflScial  bond.  The  de- 
fendants pleaded  that  the  bond  had  been  de- 
livered as  an  escrow  upon  a  condition 
which  had  not  been  performed.  The  United 
States  demurred  to  the  evidence  produced 
on  behalf  of  the  defendants.  The  court  held 
the  evidence  insuflScient  and  judgment  went 
in  favor  of  the  United  States.  This  court 
reversed  the  judgment,  and  directed  that 
judgment  be  entered  for  the  defendants  in 
the  court  below. 

That  the  practice  in  the  present  case  did 
not  differ  in  its  essential  features  from  that 
permitted  at  common  law  is  shown  by  the 
decision  of  this  court  in  Chinoweth  v.  Has- 
kell, 8  Pet.  02,  7  L.  ed.  614.  That  wai 
an  action  in  ejectment  What  took  place 
on  the  trial  it  thus  staled  by  Chief  Justioe 
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Marshall  (p.  94):  *At  the  trial,  the  de- 
fendants demurred  to  the  plaintiffs'  testi- 
monj,  and  the  Jury  found  a  verdict  for  the 
plaintiffs,  subject  to  the  opinion  of  the  court 
on  the  demurrer.  The  court  overruled  the 
demurrer  and  gave  judgment  for  the  plain- 
tiffs.** The  applicable  principles  were  thus 
stated  (p.  96) : 

The  defendants  in  the  district  court 
having  withdrawn  their  cause  from  the  jury 
bj  a  demurrer  to  evidence,  or  having  sub- 
mitted to  a  verdict  for  the  plaintiffs  sub- 
ject to  that  demurrer,  cannot  hope  for  a 
judgment  in  their  favor,  if,  by  any  fair 
construction  of  the  evidence,  the  verdict 
can  be  sustained.  If  this  cannot  be  done, 
the  judgment  rendered  for  the  defendants 
in  error  must  be  reversed."  On  reviewing 
the  evidence,  this  court  found  that  the  de- 
murrer ought  to  have  been  sustained.  And 
this  was  its  judgment: 

'^he  judgment  is  reversed  and  the  cause 
remanded  with  directions  to  enter  judgment 
in  favor  of  the  defendants  in  the  district 
court." 

Here,  then,  is  a  case  in  this  court  which 
contradicts  the  conclusion  that  there  is  no 
permissible  practice  under  the  Constitution 
by  which,  when  a  verdict  has  been  taken 
417]*for  the  plaintiff,  and  it  has  been 
found,  the  point  being  duly  made,  that  there 
is  no  legal  basis  for  it  in  the  evidence,  judg- 
ment can  be  directed  for  the  defendant. 

It  is  said  that  there  was  a  voluntary 
joinder  in  demurrer.  Undoubtedly,  the 
plaintiffs  in  the  district  court  did  join  in 
the  demurrer,  but  in  what  sense  did  they 
join  voluntarily  T  The  demurrer  to  the 
evidence  in  the  Chinoweth  Case  was  mani- 
festly well  taken.  And  this  being  so,  the 
other  party  was  bound  to  join  in  it.  As 
it  was  said  in  Gibson  v.  Hunter,  supra,  the 
cases  "prove  that  if  a  party  may  demur 
the  other  party  mu9i  join  in  the  demurrer." 
Whether  a  demurrer  should  be  allowed  was 
the  initial  question  for  the  trial  court; 
but  if  the  case  was  one  where  it  was  proper 
to  allow  the  demurrer,  and  it  was  duly 
taken  and  allowed,  the  other  party  was  not 
entitled  to  stand  on  his  evidence  and  go  to 
the  jury.  Let  it  be  assumed  that  he  could 
take  a  nonsuit;  but  this  is  not  to  say  that 
by  refusing  to  join  in  the  demurrer  he  had 
the  right  to  have  his  case,  although  insuf- 
ficient in  law  for  that  purpose,  submitted 
to  the  decision  of  the  jury.  Of  course,  if 
there  were  some  defect  or  variance  which 
he  believed  he  could  remedy,  it  would  be 
natural  for  him  to  withdraw  his  case;  but 
if  he  had  proved  all  he  could  possibly  prove, 
there  would  be  no  reason  for  a  withdrawal 
unless  he  was  willing  to  abandon  the  litiga- 
tion. If  he  did  not  desire  to  do  this,  but 
wished  to  proceed,  insisting  upon  the  legal 
67  L.  ed. 


sufBeiency  of  tha  evidence  to  which  the  de- 
murrer wai  taken,  he  had  to  join  in  it. 
For,  unless  he  did  so,  he  waived  his  ctvi- 
dence  (Bakers'  Case,  Cro.  Eliz.  pt.  8,  p. 
763;  Gibson  v.  Hunter,  supra)  and  was 
left  without  any  evidence  to  go  upon ;  while, 
if  he  did  join  in  the  demurrer,  he  had  to 
abide  the  judgment  of  the  eourt  upon  the 
point  of  law.  He  had  no  right  to  reach 
the  jury,  against  proper  objection,  when 
his  evidence  raised  no  question  of  fact.  In 
the  Chinoweth  Case,  the  plaintiffs,  eon- 
fronted  with  the  demurrer,  and  desiring  to 
stand  upon  their  evidence,  and  not  to  waive 
it,  oomplied  with  the  rules  *of  law[416 
which  required  them  to  join  in  the  demur- 
rer. The  judgment  was  determined  by  the 
decision  of  the  question  of  law.  This  oourt, 
finding  no  basis  for  the  verdict  which  had 
been  taken  for  the  plaintiffs  subject  to  the 
opinion  of  the  court  on  the  demurrer,  did 
not  order  a  new  trial,  but  directed  Judg- 
ment for  the  defendants. 

The  practice  of  demurring  to  the  evidence 
was  cumbrous.  It  fell  into  disuse,  and  the 
practice  of  moving  for  a  direction  of  a 
verdict  came  to  take  its  place.  The  funda- 
mental question,  however,  of  the  legal  in- 
sufficiency  of  the  evidence,  remained  the 
same.  As  this  court  said  in  Parks  v.  Rosa, 
11  How.  362,  373,  13  L.  ed.  730,  736:  ''But 
a  jury  has  no  right  to  assume  the  truth  of 
any  material  fact,  without  some  evidence 
legally  sufficient  to  establish  it.  It  is  there- 
fore error  in  the  court  to  instruct  the  jury 
that  they  may  find  a  material  fact,  of  which 
there  is  no  evidence  from  which  it  may  be 
legally  inferred.  Hence,  the  practice  of 
granting  an  instruction  like  the  present^ 
which  makes  it  imperative  upon  the  jury 
to  find  a  verdict  for  the  defendant,  and 
which  has  in  many  states  superseded  the 
ancient  practice  of  a  demurrer  to  evidence. 
It  answers  the  same  purpose,  and  should 
be  tested  by  the  same  rules.  A  demurrer  to 
evidence  admits  not  only  the  facts  stated 
therein,  but  also  every  conclusion  which  a 
jury  might  fairly  or  reasonably  infer  there- 
from.** 

Can  it  be  doubted  that  it  would  be  eompe- 
tent  for  Congress,  if  it  saw  fit,  to  reinstate 
the  old  practice  of  demurring  to  the  evi- 
dence, and  on  a  proper  demurrer  to  its  legal 
sufficiency,  with  an  admission  of  all  facts 
that  his  evidence  tended  to  prove,  to  oom- 
pel  the  other  party  to  join  in  the  demur- 
rer; and  to  provide  that  thereupon  the 
court  should  decide  the  question  of  law 
and  enter  judgment  accordingly?  Or  that 
if  the  trial  court  decided  wrongly,  the  ap- 
pellate court  should  be  at  liberty  to  direct 
the  entry  of  the  judgment  to  which,  as  mat- 
ter of  law,  a  party  was  entitled?  And 
could  not  Qmyma,  \o>\qi^iVbi%  ^%  ^sm^^^^ 
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-tl»]  *of  ft  ■till  earlier  day,  before  writteo  in  effect,  that  the  qneeU«i)  ot  Uw  tlin* 

pteftdinga  were  introdnced,  permit  the  que*-  niaed  ahonld  be  deteimliud  by  tb«  «Mrt, 

tioB  to  b«   raiaed   by   a   motion   upon   the  which  Hhould  reader  judgment  for  the  paity 

trlalt  Could  it  not  now  provide,  when  the  entitled  thereto. 

teatimony  ia  reported  stenograph ically,  that  Thia  court  haa  frequently  aaid  that  it 

tb»  record  ao  made  and  appropriately  ap-  would  deal  with  qustiona  of  thia  aort  «• 

proved  by  the  court  ahould  conatltute  the  cording   to  the  anbatanca  of   the  matter, 

record  of  the  evidence  for  the  purpose  of  de-  Tliua,  in  Oacanyan  v.  Wincheater  Repeating 

tenoiniag  the  queation  of  law  thus  raiaedT  Anna  Co.  103  U.  S.  261,  26  L.  ed.  B3&,  it 

Again,  the  court  having  thia  power  to  de-  waa  held  that  where  it  wu  ehoWD  by  the 

cide  tbe  queation  of  taw  and  to  enter  judg-  opening  atatement  of  counael  that  the  eon- 

ment  accordingly,  can  it  not  be  authorised  tract  on  which   the  iuit  waa   brought  waa 

to   take    proviBionally    the    verdict    of    the  void  aa  being  either  in  violation  of  law  or 

jnrj  to  avoid  the  delay  and  expense  of  a  againat  public  policy,  the  trial  court  might 

new  trial   in   eaae   it   ahould   appear   on   a  properly  direct  the  jury  to  And  a  verd'Ct 

careful  consideration   of   the  evidence  that  for  the  defendant     The  court,  by  Hr.  Jiia- 

it  involved  a  diapute  of  fact  which  the  jury  tice  Field,  aaid  (id.  p.  266) : 

ahould  have  reaolvedT  "Indeed,  there  can  he,  at  thia  day,    lo 

Thia  ia  all,  aa  it  aeenii  to  me,  that  the  Mrioue   doubt  that  the  court  may,  at  aiy 

Pennaylvania   practice  cornea  to.     Had  the  time,   direct  a  verdict  when   the  facta   arc 

old  practice  obtained,  and  had  there  been  a  undisputed,  and   that  the  jury  ahould    U  I- 

demurrer  to  the  evidence  in  thia  eaae,  this  \^„  ,uch  direction.     The  maxim  that  qui»- 

conrt,  in  view  of  ita  holding  that  the  "evi-  tioni   of   fact  are   to  he   submitted   to   l)n 

dence  did  not  admit  of  a  finding  that  the  jury,  ud  not  to  be  determined  by  tbe  coiiit, 

policy  was  in  force  at  the  time  of  the  in-  j,  not  violated  by  tliia  proceeding  any  mo-e 

Bured's  death,"  muat  necessarily  have  con-  t^an  by  a  nonsuit  in  a  state  court  whei-o 

eluded  that  the  demurrer  was  well  taken;  the   plaintiff   fails   to   make   out   his   case, 

that  the  trial  court  would  have  been  justi-  jhe  intervention  of  the  jury  is  required  oi  (y 

fled   In  directing  judgment  for   the  defend-  „here  some  question  of  fact  U  controvrt- 

ant    without    submitting    the    eaae    to    the  ^d."     In  Central  Tranap.  Co.  v.   Pullmno'i 

Jury;  and  that  if  it  had  not  decided  the  pji^je  Car  Co.  139  U.  S.  2*,  3E  L.  ed.  66, 

queation  correctly,  the  appellate  court  eould  n   gup,  ct.  Rep.  478,  it  waa  held  that  a 

SO  decide   it  and   direct  the  entry   of   that  gtaU   statute   which   authorised   the   judge 

Judgment.    The  rest  of  the  matter  was  sim-  presiding  st  the  trial  to  order  a  judgment 

ply  the  exercise  of  cauUon  to  avoid  unneces-  ,^f  nonauit  where  the  evidence  intro-[4«i 

aary  litigation  by  taking  the  verdict  of  the  j„^  ^y  the  plaintiff  waa  insufficient  in  law 

jury   BO  that   it   might   he   available   if   it  to  sustain  O  verdict  might  be  followed  in  the 

appeared  that  the  case  was  one  for  the  jury.  ^^^^^^  ^^  ^^^^^  ^^,   g^^^   j  ^^^  „   g 

The  plaint.fl  d.d  not  take  a  nonsuit,  or  ^^^  ^^^^^  ^^^  .^^ 

^pt  in  any  way  to  dumjM  her  case^  J       rendered  might  be  reviewed  he^ 

No  quMtion   '•   P"""'^   -'.V'   "*rL^  upon  writ  of  error,    The  court  said,     'The 

her  right  to  withdraw  the  suit,  or  to  start    "r_  .    .  _  ,. ,         . 

■       I*   I.    1.   J    u            -.uj  .            n    i.  difference  between  a  motion  to  order  a  non- 

acain,   if   it    had    been    withdrawn.      It   is  -.     .  ..        ,  .   ..|.       j       _  »■       *     j  ,,„i 

.J  A  .   L   J  .k          ^1  j-_*„j  .  -.„.„«.  "Uit  of  the  plaintiff  and  a  motion  to  direct 

aaid  that,  had  the  court  indicated  a  purpoee  ...   .  '^  ,.      .  ,      ,     ,   ■      ..  „k._  „,^ 

"  ,.      .              !■  i   .       ii.     J  »     J     .    .K.  a  verdict  for  the  defendant  is,  as  observed 

to  direct  ■  verdict  for  the   defendant,  the  u     j  i-       ■   „   .    „■„_* 

1  .  l,i,      ■  Li   V         A.  t                      ■•     v..t  by   Mr.   Justice   Field,   delivering   a   recent 

plaintiff  might  have  token  a  nonsuit     but  '.   .         ,  i, ,            .    ,     »i.           _  <•       _i 

!.»  !»,■  ..11  «.d,r.lood.  m^r.  i.  .ottm,  f"  •""  "'  '  ~""''  '  »"  «"°"  "■'  ■■" 
to  indicate  to  the  contrary, 
diaclosed  is  that  the  plaintiff 

upon  her  evidence,  contending,  «-.=  j»,-.  Q.canyan  v.  Winchester  Repeating  Arm, 

eontenda,   that  ,t  woe   sufficient   to  permit  J                        ^6  L.  ed.  63!):541. 

the  jury  to  And  in  her  favor.    The  defend-  "~    „           ■  .     j     .  .              1-         ^  ■ 

uit   insisted   that,    conceding   all   that   the  "Wb-'ther  a  defendant  m  an  action  at  law 

widence  tended  to  prov^  the  plalnUff  had  ■"»?   P^**"*   '"   *>»   «"  /«""  ."J    '■   "•« 

no  eaae  for  the  jury.     In  thie,  the  court  other,  or  by  demurrer  to  the  evidence,  the 

mum  finds  that  the  defendant  waa  right  defense  that  the  plaintiff,  upon   his  own 

The  defendant  having  made  this  point,  and  case,  ahowa  no  cause  of  action,  is  a  question 

the   plaintiff,   on    the    other   hand,    having  of  'practice,  pleadings,  and  forms  and  modes 

aaeerted  the  sufficiency  of  the  evidence,  and  of  proceeding,'  as  to  which  the  courte  of  the 

■tood  thereon,  I  find  no  ground  for  saying  United  States  are  now  required  by  the  act 

ttMi  the  local  practice  waa  opposed  to  the  of    Congress   of   June   1,    1872,   chap.    25S, 

prfnelplM  of  tba  common  l<w  Jn  providiu,  I  B    (IT   SUt  at  L.    1B7),  re-enacted  In 


191t. 


SLOCUH  T.  NEW  YORK  L.  INS.  OO. 


411-424 


I  914  •!  the  RfOTiMd  Stalatet  (U.  S.  C6mp. 
Stat.  1901,  p.  684),  to  conform  at  near  as 
may  be  to  those  existing  in  the  courts  of 
the  state  within  which  the  trial  is  had.  Sa- 
win  V.  Kenny,  93  U.  S.  289,  23  L.  ed.  926; 
Ex  parte  Boyd,  106  U.  S.  647,  26  L.  ed. 
1200;  Ex  parte  Chateaugay  Ore  &  Iron  Co. 
128  U.  8.  544,  32  L.  ed.  608,  9  Sup.  Ct  Rep. 
150;  Glenn  v.  Sumner,  132  U.  S.  152,  156, 
33  L.  ed.  301,  10  Sup.  Ct  Rep.  41."  Id. 
pp.  39,  40. 

In  other  words,  a  practice  which  would 
not  have  been  allowed   in  the  absence  of 
statute  was  permitted  under  the  statute,  be- 
cause in  the  substance  of  the  thing  it  was 
entirely  in  accord  with  the  principles  of  the 
common  law.    In  Coughran  ▼.  Bigelow,  164 
U.  S.  301,  41  L.  ed.  442,  17  Sup.  a.  Rep. 
117,  the  constitutional  question  was  direct- 
ly presented,  and  after  referring  to  the  rul- 
ing in  Doe  ex  dem.  Elmore  v.  Grymes,  1 
Pet.  469,  7  L.  ed.  224,  that  in  a  Federal 
court  there  was  no  authority  to  order  a 
peremptory  nonsuit  against  the  will  of  the 
plaintiff  (Crane  v.  Morris,  6  Pet.  598,  8  L. 
ed.  514;    Castle  v.   Bullard,  23  How.   172, 
16  L.  ed.  424),  the  court  said: 
422]    *''The  foundation  for   those   rulings 
was   not   in  the  constitutional   right  of  a 
trial  by  jury,  for  it  haa  long  been  the  doc- 
trine of  this  court  that  in  every  case,  before 
the  evidence  is  left  to  the  jury,  there  is  a 
preliminary    question    for    the    judge,    not 
whether  there  is  literally  no  evidence,  but 
whether  there  is  any  upon  which  a  jury  can 
properly  proceed  to  find  a  verdict  for  the 
party  producing  it  upon  whom  the  onus  of 
proof  is  imposed,  and  that,  if  the  evidence 
be  not  sufficient  to  warrant  a  recovery,  it  is 
the  duty  of  the  court  to  instruct  the  jury  ac- 
cordingly, and,  if  the  jury  disregard  such 
instruction,  to  set  aside  the  verdict.    Parks 
V.  Ross,  11  How.  362,  13  L.  ed.  730;  Schu- 
chardt  v.  Allen,  1  Wall.  359,  17  L.  ed.  642; 
Pleasants   v.   Fant,  22   Wall.   116,   120,  22 
L.  ed.  780,  782.    And,  in  the  case  of  Oscan- 
yan  v.  Winchester  Repeating  Arms  Co.  103 
U.  S.  264,  26  L.  ed.  541,  it  was  said  by  Mr. 
Justice  Field,  in  delivering  the  opinion  of 
the  court,  that  the  difference  between  a  mo- 
tion to  order  a  nonsuit  of  the  plaintiff  and 
a  motion  to  direct  a  verdict  for  the  defend- 
ant  is  'rather  a  matter  of  form  than  of 
substance.' 

"That  the  cases  above  cited,  which  held 
that  the  circuit  court  of  the  United  States 
had  no  authority  to  order  peremptory  non- 
suits, were  based  not  upon  a  constitutional 
right  of  a  plaintiff  to  have  the  verdict  of  a 
jury,  even  if  his  evidence  was  insufficient 
to  sustain  his  case,  but  upon  the  absence 
of  authority,  whether  statutory  or  by  a 
rule  promulgated  by  this  court,  is  shown 
by  the  recent  case  of  Central  Transp.  Co.  v. 
•7  Jj.  ed. 


Pullman's  Palace  Gar  Co.  139  U.  a  24,  38, 
35  L.  ed.  55,  60,  11  Sup.  Ct  Rep.  478, 
where  it  was  held  that,  since  the  act  of  tb« 
Congress  of  June  1,  1872,  chap.  256,  § 
5,  17  Stat,  at  L.  197,  re-enacted  in  I 
914  of  the  Revised  SUtutes  (U.  8. 
Comp.  Stat.  1901,  p.  684),  courts  of  the 
United  States  are  required  to  conform, 
as  near  as  may  be,  in  questions  of  'practiee, 
pleadings,  and  forms  and  modes  of  proceed- 
ing,' to  those  existing  in  the  courts  of  the 
state  within  which  the  trial  is  had,  and  a 
judgment  of  the  circuit  court  of  the  United 
States  for  the  eastern  district  of  Pennsyl- 
vania, ordering  a  peremptory  nonsuit,  in 
pursuance  of  a  state  statute,  was  upheld. 
It  U  the  elear  implication  *of  tbia[4SS 
case  that  granting  a  nonsuit  for  want  of  suf- 
ficient evidence  is  not  an  infringement  of  the 
constitutional  right  of  trial  by  jury. 

"As  there  was  a  statute  of  the  territory 
of  Utah  authorizing  courts  to  enter  judg- 
ments of  peremptory  nonsuit,  there  was  no 
error  in  the  trial  court  in  granting  the 
motion  for  a  nonsuit  in  the  present  case, 
nor  in  the  judgment  of  the  supreme  court, 
affirming  such  ruling;  if,  indeed,  upon  the 
entire  evidence  adduced  by  the  plaintiffs, 
enough  did  not  appear  to  sustain  a  verdict.** 
Id.  pp.  307,  308. 

In  the  present  case,  the  point  is  not  that 
the  ordinary  practice  on  a  motion  for  the 
direction  of  a  verdict  is  identical  with  that 
on  a  demurrer  to  the  evidence,  but  that  the 
latter  as  well  as  the  former  was  clearly 
permitted  by  the  Constitution,  and  that  the 
modern  application  of  it,  in  a  convenient 
form,  through  the  local  statute  in  question, 
was  not  a  substantial  departure. 

I  do  not  see  that  the  authorities  relied 
upon  in  the  opinion  of  the  court  sustain  its 
ruling.    They  may  be  briefly  reviewed.    In 
United   States   v.   Wonson,   1   Gall.   5,  20, 
Fed.  Cas.  No.  16,750,  it  was  held  that  when 
a  cause  had  once  been  tried  by  a  jury  in  th* 
district  court,  there  could  not  be  a  aev 
trial  by  a  jury  in  the  circuit  court.    Thi 
statement  of  Mr.  Justice  Story  with  regarc 
to  the  constitutional  provision  and  the  fan 
portance  of  trial  by  jury  have  obvious  ref 
erence   to   cases   of   disputed   questions   o 
fact  with  which  it  is  the  province  of  th« 
jury  to  deal.     Facts  once  tried  by  a  Jxar} 
are  not  re-examined,  and  the  court  it  na 
to  substitute  its  judgment  of  the  faela  for 
the  judgment  of  the  jury,  but,  in  such 
should  order  a  new  trial. 

Applying  this  rule  to  the  present 
if  this  court  found  that  •n  the  trial  than 
was  any  question  of  fact  for  the  jury  to 
decide,  it  eould  not  sustain,  as  it  does  loi- 
tain,  the  circuit  court  of  appeals,  in  re- 
versing the  judgment  for  the  plaintiff. 

•In  PanoTA  ^.  ^«Mw^^%'^^V^5^C^\^'^^ 
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L.  ed.  732,  it  wai  held  that  it  wai  not  the 

intontion  of  Congrest  hj  tho  act  of  May 
20, 1824,  chap.  181, 4  Stat  at  L.  62,  to  confer 
opon  this  court  the  power,  in  reviewing  a 
judgment  of  the  district  court  of  Louieiana, 
to  decide  questione  of  fact  which  had  heen 
passed  upon  by  the  Jury.  The  court  said 
that  no  points  of  law  were  brought  under 
review,  and  that  the  whole  object  was  *^ 
present  the  evidence  here  in  order  to  estab- 
lish the  error  of  the  verdict  in  matters  of 
faot***  The  remarks  of  the  court  in  Walker 
V.  New  Mezieo  ft  8.  P.  R.  Co.  165  U.  8. 
598,  596,  41  L.  ed.  837,  841,  17  8up.  Ct 
Rep.  421,  plainly  have  reference  to  the  same 
subject.  Thus,  it  is  said  that  the  7th 
Amendment  "does  not  attempt  to  regulate 
matters  of  pleading  or  practice,"  that  "its 
aim  is  not  to  preserve  mere  matters  of 
form  and  procedure,  but  substance  of  right," 
and  that  "this  requires  that  questions  of 
fact  in  common-law  actions  shall  be  settled 
by  a  jury,  and  that  the  court  shall  not 
assume  directly  or  indirectly  to  take  from 
the  Jury  or  to  itself  such  prerogative." 

In  Barney  v.  8chmeider,  9  Wall.  248,  19 
L.  ed.  648,  the  court  received  the  testimony 
taken  on  a  former  trial,  but  did  not  have  it 
read  to  the  Jury.  The  court  informed  the 
jury  of  its  purport,  and  directed  them  to 
find  a  verdict  in  favor  of  the  plaintiff.  In 
other  words,  the  court  followed  the  practice 
of  directing  a  verdict  by  a  Jury  without  the 
evidence  upon  which  it  should  rest  being 
properly  presented  to  the  jury.  The  court 
overruled  the  contention  that  there  was  not 
a  disputed  question  of  fact,  saying,  after 
reviewing  the  case:  "Where  there  is  any 
discrepancy,  however  slight,  the  court  must 
submit  the  matter  to  which  it  relates  to 
the  Jury,  because  it  is  their  province  to 
weight  and  balance  the  testimony,  and  not 
the  court's.  The  proposition  is  not,  there- 
fore, sustained,  that  nothing  but  a  question 
of  law  was  to  be  decided."    Id.  p.  253. 

The  cases  mostly  relied  upon  are  those 
of  Hodges  V.  Easton,  106  U.  8.  408,  27  L. 
ed.  169,  1  Sup.  Ct.  Rep.  307;  and  Baylis  v. 
425]Traveller8'  Ins.  *Co.  118  U.  8.  316,  28 
L.  ed.  989,  5  Sup.  Ct.  Rep.  494.  But  it  is 
submitted  that  these  cases  neither  control 
the  matter  nor  are  inconsistent  with  the 
principles  which  I  have  urged  as  determi- 
native of  this  question. 

In  Hodges  v.  Easton,  supra,  there  was 
a  so-called  special  verdict,  in  answer  to 
questions  propounded  by  the  court.  But 
tilt  questions  and  the  verdict  in  response 
thflrtto  covered  only  a  part  of  the  material 
Issues  of  fact.  The  court  gave  Judgment 
vpon  the  special  verdict  and  upon  what  is 
described  as  "facts  conceded  or  not  dis 
/futed  upon  the  trial."  What  these  facts 
i^wn^    whhb  lay  outside  the  rerdiel  di4^ 


not  appear  from  4h«  neor4  *Vo  bill  of 
exceptions  was  taban  showing  tha  cnridenoe 
introduced  by  either  party,  nor  was  there 
a  general  verdict"  This  court  said  that 
having  regard  alone  to  the  questions  and 
answers  propounded  to  the  jury.  It  was 
clear  that  the  plaintiffs  had  not  proved 
their  case.  If  It  were  presumed  that  there 
were  no  material  facts  beyond  those  found 
by  the  jury,  then  the  judgment  was  un- 
authorised; on  the  other  hand,  if  there 
were  other  material  facts,  they  were  found 
by  the  court,  and  not  by  the  jury.  As  the 
court  pointed  out,  there  was  no  waiver  of 
a  jury,  by  a  stipulation  in  writing,  as  pro- 
vided by  the  statute  (Rev.  SUt  5§  648, 
649,  U.  8.  Comp.  SUt.  1901,  p.  525),  and 
there  was  "nothing  in  the  record  from 
which  suoh  stipulation  or  waiver  may  be 
inferred."  The  case,  then,  was  one  in 
whieh  the  record  afforded  no  basis  for  a 
Judgment,  and  there  was  no  alternative 
but  to  direct  that  a  trial  be  had  "upon  all 
the  material  issues  of  fact." 

In  Baylis  v.  Travellers'  Ins.  Co.  supra, 
the  action  was  upon  a  policy  of  insurance 
to  be  paid  to  the  plaintiff  in  case  his  father 
"should  accidentally  sustain  bodily  injury 
which  should  produce  death  within  ninety 
days."  After  the  close  of  the  testimony, 
the  defendant  moved  to  dismiss  on  the 
ground  that  the  evidence  was  insufficient 
to  support  a  verdict.  The  motion  was 
denied,  the  plaintiff  insisting  that  there 
were  questions  of  fact  which  should  be 
^submitted  to  the  Jury.  The  eourt[4J6 
then  directed  the  jury  to  find  a  verdict  for 
the  plaintiff,  subject  to  its  opinion  upon  the 
question  whether  the  facts  warranted  a 
recovery.  Subsequently  the  co^rt  denied  a 
motion  for  Judgment  on  the  verdict  in 
favor  of  the  plaintiff,  and  directed  judg- 
ment to  be  entered  for  the  defendant.  This 
court  reversed  the  Judgment  and  ordered 
a  new  trial. 

The  pith  of  the  decision  is  that,  despite 
what  the  trial  Judge  said  regarding  the 
matter,  there  were  really  questions  of  fact 
for  the  jury,  and  that  the  trial  judge  could 
not  take  the  place  of  the  jury  in  deciding 
them.  The  appellant  challenged  the  Judg- 
ment in  this  court  upon  that  ground,  which 
was  found  to  be  well  taken.  What  was 
actually  decided  appears  from  the  follow- 
ing statement  of  the  opinion: 

"But,  without  a  waiver  of  the  right  of 
trial  by  Jury,  by  consent  of  parties,  the 
court  errs  if  it  substitutes  itself  for  the 
jury,  and,  passing  upon  the  effect  of  the  evi- 
dence, finds  the  facts  involved  in  the  issue 
and  renders  judgment  thereon. 

"This  is  what  was  done  in  the  present 
case.  It  may  be  that  the  conclusions  of 
(l^  ^eache4  i^4  ittted  by  the  eourt  are 

M«  17.  8. 
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aomct,    Aiidy   when    properly   aseertainedy  trial  bj  jury,  in  its  eoBBtitutional  aspect, 

that  they  require  such  a  judgment  as  was  requires  the  submission  to  the  jury  of  eri- 

rendered.    That  is  a  question  not  before  us.  dence  which  presents  no  question  for  their 

The   plaintiff  in   error  complains   that  he  ^decision;  and  that»  although  there  be[4S8 

was  entitled  to  have  the  evidence  submitted  no  facts  for  the  jury  to  pass  upon,  still  the 

to  the  jury,  and  to  the  benefit  of  such  con-  judgment  which  follows  as  matt€^  of  law 

elusions  of  fact  as  it  might  justifiably  have  can  be  arrived  at  only  through  a  verdiet. 

drawn;  a  right  he  demanded  and  did  not  This  is  to  create  a  constitutional  right  out 

waive;   and  that  he  has  been  deprived  of  of  the  practice  of  taking  verdicts  by  direc- 

it,  by  the  act  of  the  court,  in  entering  a  tion.     The  ancient  method  of  challenging 

judgment  against  him  on  its  own  vi'ew  of  the  sufficiency  of  the  evidence  by  demurrer, 

the  evidence,   without  the   intervention  of  and  thereupon  either  discharging  the  jury 

a  jury.  altogether   or   assessing  the   damages   con- 

"In  this  particular,  we  think  error  has  ditionally  to  await  the  decision  of  the  de- 
been  well  assigned."    Id.  pp.  320,  321.  murrer    (Darrose    v.    Newbott,    Cro.    Car. 

This  being  the  point  of  the  case,  it  would  143),  reveals  the  function  of  court  and 
seem  to  be  rather  an  extreme  construction  jury  in  a  clearer  light*  and  shows  that  the 
4  a  7]  of  the  rest  of  the  opinion,  *  in  its  refer-  idea  that  the  jury  upon  a  trial  where 
ences  to  practice,  to  treat  it  as  an  exhaus-  there  is  no  evidence  to  sustain  a  finding  by 
tive  statement  of  all  the  possibilities  of  leg-  the  jury  can  be  reached  only  through  a 
islative  control  over  procedure  within  con-  verdict  could  not  have  been  entertained  at 
stitutional  limits,  or  as  laying  down  rules  the  time  the  Constitution  was  adopted, 
which  would  preclude  the  court  in  a  case  To  repeat  and  conclude:  All  that  has 
where  there  was  no  question  of  fact  for  the  been  done  in  the  present  case  could,  in  sub- 
jury,  from  following  the  applicable  state  stance,  have  been  done  at  common  law,  al- 
practicc,  or  an  act  of  Congress,  in  entering  i^^^  \^j  |^  more  cumbrous  method.  There 
judgment  for  the  party  who,  upon  the  rec-  ^^  i,^^  ^^  invasion  of  the  province  of  the 
ord,  was,  as  matter  of  law,  entitled  to  «t  j^^y.  That  conclusively  appears  from  the 
That,  as  I  regard  the  decision,  is  very  far  ^^^  ^^^^  ^j^j^  ^^^^^  ^,0,^^  ^^^  ^y^^^^  ^„ 

from  Its  purpose  and  effect  ,  ,  ,  no  basis  for  a  finding  by  the  jury  in  favor 

It   IS   said    however,   that   a  new  trial  of  the  plaintiff.    We  have  here  a  simpUfiea- 

affords  opportunity  to  a  plaintiff  to  better  ^.^^   J  procedure   adopted   in   the   public 

his  case  by  presenting  evidence  which  may  .^^^  ^  ^^  ^^  that  unnecessary  litiga- 
not  have  been  available  before.    But  we  are  ^  ^^^.^^      ^^     ^^  ^^^.^ 

not  dealing  with  an  application  for  a  new  .,.,''      *  — vt  v  •     i       v      u^ia  w— -. 

...  ^.,  ,^S         1     J*  ^  the  judgment  which  in  law  be  should  haf« 

trial  upon  the  ground  of  newly  discovered  ,.       ^     x.  j      t       i.    •*       -au 

evidence,  or  with  the  principles  controlling  f  «>'d>°«  ^  the  record,     I   submit,   with 

an  application  of  that  sort.     We  are  con-  de^^^ence,    that    in    now    condemning   this 

cerned  with  the  question  whether  a  party  Practice,  long  followed  in  the  courU  below, 

has  a  constitutional  right  to  another  trial,  this  court  is  departing  from,  instead  of  ap- 

simply  because  the  trial  court  erred  in  its  plying»  ^he  principles  of  the  common  Uw, 

determination  of  a  question  of  law  which  and  is  extending  rather  than  enforcing  the 

was  decisive  of  the  case  made.     Had  the  constitutional  prorision. 
trial  court  done  what  this  court  says   it 

should  have  done,  it  would  have  directed  u        I  am  authorised  to  say  that  Bfr.  Justiec 

verdict  for  the  defendant;  and  if  the  jury.  Holmes,    Mr.    Justice    liarton,    and    Mr 

simply    following    the    instruction    of    the  Justice  Pitney  concur  in  this  dissent, 
trial  court,  had  so  found,  final  judgment 
would  have  been  entered  and  no  new  trial  _— 

Zld  notVvl  fjr^unof  !1L*oLS  ^EX  PARTE,    IN  THE  MATTER  0F[4ai 
would  not  have  passed  upon  any  qu^tion        WILLIAM  J.  DANTE,  Collector  of  thi 
of  fact,  but  would  simply  have  obeyed  the       ^^^^  ^,  g^-j^^^  Hutchina,  Deceased,  ?• 
judge.    Ihe  opportunity  to  better  the  case       titioner. 
on   a   second   trial   would   probably  be   as 

welcome,  but  it  would  not  be  accorded.     I  (See  8.  OL  Reporter's  ed.  420-482.) 
am  unable  to  see  any  basis  for  a  constitu- 
tional distinction  which  raises  a  constitu-  .\ppeal  —  time  for  taking  —  extension 
tional   right   to  another  trial    in   the   one       —  death  of  party. 

ease  and  not  in  the  other.  The  death  of  a  party  to  a  cause  does  not 

Of  course,  in  any  case,  where  there  are  f^^^  ^^«  *^«*y  days'  limiUtion  for  tak- 

questions  of  fact  for  the  jury,  the  court  -|„-  Tu'^r  A?  dTCA  'orCotmb-S; 

eannot  underUke  to  decide  them  unless  a  [^  ^iie  court  of  appeals  of  the  District,  pre- 

Jury  trial  is  waived.     But  it  would  seem  ,cribed  by  rule  10  of  the  latter  court,  pta- 

to  be  an  entire  misj^preboisien  to  say  that  mulgated  toadeot  ^3b%  va^Ms^\q  fil  \  ^  ^V  ^^^^ 
§7  Jj.  ed.  ^^"^ 
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act  of  February  9,  1898,  27  Stat  at  L.  434,    from  the  judgment  entered  therein."     He 

chap.  74,  creating  that  court.  then  moved  in  the  trial  eourt  to  vvcata 

^^'ta*Dfg3t*&u5f  Ct.'^SSos"^  ""®''  '^*  ^  *^^  •«*  *«*^«  ^«  judgment  against  Hutch- 

ini  upon  the  ground  that  the  court  waa 

[No.  16,  Original.]  without  power  or  authority  in  the  prem- 
ises, "inasmuch  as  the  cause  abated  upon 

Argued  April  14,  1913.    Decided  April  28,  *^e  d«»th  of  said  Stilson  Hutehina;   and 

]^9]^3^  upon  the  further  ground  that  no  one  repre- 
senting said  estate  had  been  appointed  at 

PETITION  for  a  Writ  of  Mandamus  re-  *^«  *^«  ^^  ^^  hearing  upon  said  motion 

quiring  the  judges  of  the  Court  of  Ap-  ^  ^f^lf^Jf^  f.  ^^  ^l^^I^^  .^^  ^^"^ 

peals  of  the  DistriTof  Columbia  to  show  ^^' }^V^l  ^X^'^^  court  ordered  the  action 

*^             ,                 ..         u     ij       X  u  revived  m  the  name  of  Dante,  as  collector, 

cause  why  an  action  should  not  be  rein-  .^  ^^^     ,^^  ^^  ^^^  ^^  Hutchins,  but 

sUted  on  the  docket  of  the  court,  and  heard  ^^„j^  {^^  „^^i^^  ^  ^^^  ^^^  judgment 

and   decided   upon   its   menta.     Rule   dis-  The  order  concluded  as  follows :   •'The [4 81 

cl>A>^<l-  said  William  J.  Dante,  collector  of  the  es- 

The  facU  are  stated  in  the  opinion.  tate  of  Stilson  Hutchins,  by  his  attorneys,  in 

Mr.  Bdwin  O.  Brandenburg  argued  the  <>P«^  court,  notes  an  appeal  to  the  court  of 

cause,  and,  with  Messrs.  Clarence  A.  Bran-  appeals  of  the  District  of  Columbia,"  fol- 

denburg  and  F.  Walter  Brandenburg,  filed  lowed  by  a  recital  as  to  the  penalty  of  the 

a  brief  for  petitioner.  ^"^  ^^^  costs.    The  citation  which  issued, 

dated  June  24,  1912,  required  the  appellee 

Messrs.      Wharton     E.      lieater      and  u^^  ^y^^^  ^^^^^  H  ^y  ^Yiere  be,  why  the 

Michael  J.  Colbert  argued  the  cause  and  judgment  rendered  against  the  said  appel- 

flled  a  brief  for  respondents.  l^nt  should  not  be  corrected,  and  why  speedy 

justice  should  not  be  done  to  the  parties 

Mr.  Chief  Justice  White  delivered  the  i^  that  behalf."    On  June  26,  1912,  a  bill 

opinion  of  court:  of  exceptions  was  signed  and  made  a  part 

To  a  rule  comnmnding  the  judges  of  the  of  the  record,  containing  the  substance  of 

court  of  appeals  of  the  District  of  Colum-  the  evidence  taken  at  the  trial  in  which 

480]bia  to  show  cause  why  a  ^certain  ac-  judgment  was  entered  against  Hutchins.  In 

tion  should  not  be  reinstated  on  the  docket  the   court   of   appeals   counsel   for    Bagby 

of  the  courts  and  heard  and  decided  upon  moved  to  dismiss  the  appeal  taken  in  the 

til  merits,  return  was  filed  and  hearing  had  name  of  Hutchins  because  "futile;"  and  to 

on  the  issues  raised.    Before  passing  upon  dismiss  the  appeal  taken  in  the  name  of 

those  issues  we  set  out  the  facts  of  tiie  con-  collector  Dante,  on  the  ground  that  if  it 

troversy.  was  from  the  judgment,  it  was  too  late. 

On  April  16,  1912,  in  an  action  pending  and  if  from  the  order  refusing  to  vacate 

in  the  supreme  court  of  the  District  of  Co-  the  judgment,  that  order  was  not  appeal- 

lumbia,   a  verdict  was   returned   in   favor  able.    The  hearing  of  the  motion  was  post- 

of  the  plaintiff  India  Bagby  against  Stil-  poned  to  the  merits.    On  January  6,  1913, 

■on  Hutchins.     After  the  filing  of  a  mo-  however,  after  the  cause  had  been  argued 

tion  for  a  new  trial,  and  in  arrest  of  judg-  on  the  merits,  the  court  below  granted  the 

rnent^  and  on  Sunday,  April  21,  1912,  Hutch-  motion  to  dismiss  the  appeal  of  the  col- 

ina  died.    On  May  3,  1912,  the  trial  court  lector,  on  the  ground  that  the  order  allow- 

overruled   the  motions   and   entered   judg-  ing  the  appeal  was  from  the  decision  on 

ment  nunc  pro  tunc  as  of  the  date  of  the  the  motion  to  vacate  the  judgment,  and  no 

verdict.     The  rules  required  the  taking  of  appeal  lay   from  such  an  order.     On   the 

appeals  to  the  court  of  appeals  of  the  Dis-  state  of  facts  just  detailed,  and  the  aver- 

trict  within  twenty  days  from  a  judgment,  ment  that  the  dismissal  of  his  appeal  with- 

and,  although  no  representative  of  the  es-  out  consideration  of  the  merits  of  the  judg- 

tate  had  been  appointed,  the  former  attor-  ment  recovered  by  Bagby  deprived  the  pe- 

neys  of  Mr.  Hutchins  noted  an  appeal  with-  titioner   "of   a   substantial   property   right 

in  the  time  limited,  styling  themselves  "at-  without  due  process  of  law,"  relief  by  man- 

tomeys  for  the  defendant,  and  on  behalf  damns  was  prayed,  and  we  allowed  a  rule 

€i  the  executors  named  in  his  last  will."  to  issue. 

Owing  to  a  contest  over  the  admiasion  of  From  the  answer  to  the  rule  it  appears 

anch  will  to  probate,  William  J.  Dante  was  that  the  death  of  Hutehina  was  suggested 

appointed  collector  of  the  estate  on  June  to  the  trial  court  on  April  23,  1912,  and 

14,  1912,  and  soon  afterwards  was  author-  that  on  motion  of  the  former  attorneys  of 

lied  to  enter  his  appearance  in  the  Bagby  Hutchins  the  motions  in  arrest  of   judg- 

Omm^  with  authority  to  "take  aueb  steps  as  ment  and  for  a  new  trial  were  continued 

JBigr  b0  mdomuLTj  to  profaratt  an  appetl  to  May  8,  and  on  that  day  were  overruled 
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and  the  Judgment  entered  numo  pro  itmo, 
4SS]It  it  ^aleo  shown  that  from  the  organi- 
cation  of  the  court  of  appeals,  pursuant  to 
the  powers  conferred  upon  the  justices  of 
that  court  by  §  6  of  the  act  of  Congress  of 
February  9,  1893  [27  Stat,  at  L.  434,  chap. 
74],  creating  the  court,  there  was  promul- 
gated a  rule  known  as  rule  10,  in  the  Ist 
section  of  which  it  is  provided  as  follows: 

"No  order,  judgment,  or  decree  of  the 
supreme  court  of  the  District  of  Columbia, 
or  of  any  justice  thereof,  shall  be  reviewed 
by  the  court  of  appeals,  unless  the  appeal 
shall  be  taken  within  twenty  days  after  the 
order,  judgment*  or  decree  complained  of 
shall  have  been  made  or  pronounced." 

This  rule  is  still  in  force  and  has  been  in- 
terpreted to  include  the  perfecting  of  an 
appeal  by  filing  bond,  and  is  the  only  rule 
governing  the  time  within  which  appeals 
from  the  supreme  court  of  the  District  shall 
be  taken  or  perfected;  and  there  is  no  stat- 
ute or  rule  which  extends  the  time  for  tak- 
ing or  perfecting  an  appeal  in  the  event  of 
the  death  of  a  party  to  the  cause.  Under 
these  circumstances  we  are  of  opinion  that 
whatever  may  be  the  scope  of  the  appeal 
noted  by  the  collector,  as  the  time  for  ap- 
pealing from  the  judgment  had  expired  long 
prior  to  the  making  of  the  order,  the  court 
did  not  err  in  dismissing  the  appeal.  The 
rule,  therefore,  must  be  and  it  is  discharged. 

Rule  discharged. 


4SS]  •SEABOARD  AIR  UNE  RAILWAY, 

Plff.  in  Err., 
v. 

P.  R.  MOORE. 
(See  S.  0.  Reporter's  ed.  498-486.) 

Appeal  —  harmless  error. 

Holdinffs  of  a  circuit  court  of  appeals, 
when  affirming  a  judgment  of  a  circuit 
court  in  an  action  to  recover  damages  for 

Sersonal  injuries,  to  the  alleged  effect  that 
lie  Federal  employers'  liability  law  abol- 
ished, as  to  all  cases  coming  under  its 
provisions,  the  defense  of  assumption  of 
risk,  and  that  a  railroad  employee  injured 
in  the  course  of  his  emplovment  could  avail 
himself  of  the  benefits  of  the  statute,  al- 
though at  the  time  of  the  injury  he  was 
not  actually  engaged  in  interstate  commerce, 
funiish  no  ground  for  reversal,  where  the 
benefit  of  the  defense  of  the  assumption 
pf  risk  was  accorded  to  the  railway  company 
at  the  trial,  and  the  riffht  of  the  employee 
to  ir^cover  was  made  dependent  upon  his 
establishing  that  at  the  time  he  was  injured 
he  waa  actually  engaged  in  interstate  com- 
merce. 

[For  other  cases,  see  Appeal  and  Brror,  YIIL 
Si,  la  Dlirest  Sup.  Ct.  1908.] 
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Argued  and   submitted  December  8,   1912. 
Decided  April  28,  1913. 

IN  ERROR  to  the  United  States  Cireoit 
Court  of  Appeals  for  the  Fifth  Circuit 
to  review  a  judgment  which  affirmed  a 
judgment  of  the  Circuit  Court  for  the  South- 
ern District  of  Florida  in  favor  of  plaintiff 
in  an  action  under  the  Federal  employers' 
liability  act.    Affirmed. 

See  same  case  below,  113  0.  C.  A.  688, 
193  Fed.  1022. 

Mr.  James  F.  Glen  submitted  the  cause 
for  plaintiff  in  error.  Mr.  P.  0.  Ejiighi 
was  on  the  brief. 

Mr.  George  O.  Bedell  argued  the  eause, 
and,  with  Messrs.  Horatio  Bisbee,  Hilton 

5.  Hampton,    Roswell    King,    and    A.    H. 
King,  filed  a  brief  for  defendant  in  error. 

Memorandum  opinion,  by  direction  of  the 
court,  by  Mr.  Chief  Justice  White: 

The  defendant  in  error  sued  to  recover 
damages  for  injuries  sustained  on  October 

6,  1909,  while  in  the  employ  *of  the[484 
railway  company  as  a  foreman  of  switch  en- 
gines, in  being  thrown  from  an  alleged  de- 
fective step  or  footboard  of  a  switch  engine. 
The  ease  was  submitted  to  a  jury  upon  a 
single  count  of  the  declaration.  The  jury 
was  specially  instructed  that  it  was  the 
duty  of  the  plaintiff  to  prove  the  existence  of 
the  defect  complained  of,  that  it  was  a  de- 
fect of  such  a  character  as  to  cause  its  ex- 
istence to  be  a  negligent  failure  of  the  de- 
fendant to  properly  equip  its  engine,  that 
the  defect  was  the  proximate  cause  of  the 
injury,  and  that  the  plaintiff  was,  at  the 
time  he  was  injured,  "engaged  in  interstate 
commerce."  The  jury  was  also  instructed 
that  the  burden  of  proof  was  upon  the  rail- 
way company  to  establish  the  truth  of  de- 
fenses interposed  by  it  of  contributory  n^- 
ligence  and  assumption  of  risk.  A  judgment 
entered  for  the  pUiintiff  upon  a  verdict  in 
his  favor  was  affirmed  by  the  circuit  court 
of  appeals,  in  a  brief  opinion,  and  this 
writ  of  error  was  then  prosecuted. 

The  matters  pressed  upon  our  attention 
on  behalf  of  the  plaintiff  in  error  embraea 
assertions  of  the  commission  of  error  by 
the  circuit  court  of  appeals  in  deciding  that 
the  trial  court  rightly  refused  to  give  In- 
structions asked  on  behalf  of  the  railway 
company,  covering  the  various  issues  raised 
by  the  pleadings.  Based  upon  a  statement 
made  in*  the  opinion  of  the  court  below  to  the 
effect  that  the  case  of  Second  Employers'  Li- 
ability (Mondou  ▼.  New  York,  N.  H.  &  H.  R. 
Co.)  223  U.  S.  1,  66  L.  ed.  327,  38  LJt.A. 
(N.S.)  44,  32  Sup.  Ct  Rep.  169,  was  de- 
cisive of  tiie  constitutionality  and  ap^Ueas- 
bility  to  tiba  «aM  oi  ^<^  «iii\^»3«ci2  \ai^(i&>te| 
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law,  and,  moreoTer,  disposed  of  a  number 
of  eontentions  urged  in  the  assignments  of 
onor  filed  below,  it  is  pressed  upon  our  at- 
tention that  the  court  decided  and  erred 
in  deciding  that  the  employers'  liability  law 
abolished,  as  to  all  eases  coming  under  its 
proTisions,  the  defense  of  assumption  of 
risk,  and,  also,  that  a  railroad  employee 
injured  in  the  course  of  his  employment 
could  avail  of  the  benefits  of  the  statute, 
although  at  the  time  he  sustained  the  in- 
4  S  5]  jury  he  ^was  not  actually  engaged  in 
Interstate  commerce.  But  we  think  it  is 
plain  that  the  contentions  last  stated  are 
without  merit,  and  thst  the  only  even  pre- 
text afforded  for  their  assertion  arises  from 
a  misconception  of  the  opinion  below,  which, 
we  think,  despite  its  meager  and  maybe  in- 
adequate examination  of  the  case,  neverthe- 
less on  its  face  rebuts  the  inferences  which 
the  contentions  attempt  to  draw  from  it.  It 
is  unnecessary  to  recur  to  the  text  of  the 
opinion  to  demonstrate  the  conclusion  just 
stated,  because  in  any  event  the  contentions 
must  be  overruled,  since  the  benefit  of  the 
defense  of  assumption  of  risk  was  accorded 
to  the  railway  company  at  the  trial,  and  the 
right  of  the  plaintiff  to  recover  was  made 
dependent  upon  his  establishing  that  at  the 
time  he  was  injured  he  was  actually  en- 
gaged in  interstate  commerce.  Indeed,  in  a 
bill  of  exceptions,  certified  by  the  trial 
judge,  it  was  stated  that  there  was  evidence 
tending  to  show  that  the  freight  train  in 
question  was  engaged  in  hauling  two  freight 
cars  which  were  loaded  with  lumber  "des- 
tined to  be  shipped  to  the  terminal  of  the 
Tampa  Northern,  at  Hooker's  Point,  near 
Tampa,  and  there  unloaded,  and  to  be  after- 
wards shipped  by  schooner  to  a  point  in 
the  state  of  New  Jersey."  Coming  to  con- 
sider the  errors  alleged  to  have  been  com- 
mitted in  sustaining  refusals  of  the  trial 
court  to  give  requested  instructions,  we 
content  ourselves  with  saying,  after  an  ade- 
quate examination  of  the  record,  and  in  the 
light  of  the  various  bills  of  exceptions  there- 
in set  forth,  containing  the  "substance  and 
effect"  of  the  evidence,  that  we  think  the 
charge  as  given  bv  the  trial  court  fully  and 
correctly  stated  the  applicable  law.  As  "we 
find  nothing  giving  rise  to  a  clear  convic- 
tion on  our  part  that  error  has  resulted 
from  the  action  of  the  courts  below,"  the 
judgment  of  the  Circuit  Court  of  Appeals 
must  be  affirmed.  Chicago  Junction  R.  Co. 
▼.  King,  222  U.  S.  222,  Sfi  L.  ed.  173,  82 
Sap.  Ct  Rep.  79. 

Afflmad* 
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*BDWARD  B.  JORDAN,  Collector  of[4S« 
Internal  Revenue, 

V. 

JAMES  W.  ROCHE.     (No.  202.) 


EDWARD  a  JORDAN,  Collector  of  Inter 

nsl  Revenue, 

V. 

CHARLES  H.  ROSS  and  William  P.  Ross. 

(No.  203.) 

(See  S.  C.  Reporter's  ed.  486-^446.) 

Internal  rereniie  —  Porto  RIcan  mmiin- 
fnctnres  —  dntles. 

1.  The  tax  "equal  to  the  internal  revenue 
tax  imposed  in  the  United  States  upon 
the  like  articles  of  merchandise  of  domestic 
manufacture"  which,  under  the  act  of  April 
12,  1900  (31  Stat,  at  L.  77,  chap.  191), 
§  3,  is  coUectsble  on  Porto  Rican  manufae- 
tures  coming  into  the  United  States,  in  ad- 
dition to  the  duty  of  15  per  cent  of  the 
duties  levied  upon  like  srticles  imported 
from  foreign  countries,  is  not  a  "tariff  duty" 
within  the  meaning  of  the  provision  of  that 
section  that  whenever  the  legislature  of 
Porto  Rico  shall  put  into  operation  a  sys- 
tem of  local  taxation,  the  President  Shall 
make  proclamation  thereof,  and  thereupon 
all  tariff  duties  upon  imports  or  exports 
between  the  United  States  and  Porto  Rieo 
shall  cease. 

[Federal   taxation,   see    Internal   Revenue,   In 
Dlseat  Sup.  Ct.  1908.] 

Internal  revenne  —  tax  on  Porto  Rican 
manufactures  —  similitude. 

2.  Substance,  and  not  name,  is  the  test 
of  the  likeness  between  articles  of  domestic 
and  Porto  Rican  manufacture  for  the  pur- 
pose of  fixing  the  tax  on  importations  of 
articles  of  Porto  Rican  manufacture  which, 
under  the  act  of  April  12,  1900,  {  8,  is  to 
be  "equal  to  the  internal  revenue  tax  im- 
posed in  the  United  States  upon  the  like 
articles  of  merchandise  of  domestic  manu- 
facture." 

[Federal   taxation,   see   Internal   Revenue,    In 
Dlseat  Sup.  Ct.  1908.] 

Internal  revenue  —  tax  on  Porto  Rican 
manufactures  —  bay  ram. 

3.  Importations  of  bay  rum  from  Porto 
Rico  were  subjected  to  a  tax  equal  to  the 
internal  revenue  tax  on  distilled  spirits 
by  the  provision  of  the  act  of  April  12, 
1900,  §  3,  that  articles  of  merchandise  of 
Porto  Rican  manufacture,  coming  into  the 
United  States,  shall  pay  a  tax  "equal  to 
the  internal  revenue  tax  imposed  in  the 
United  States  upon  the  like  articles  of  mer- 
chandise of  domestic  manufacture." 

[For  other  case*,   see  Internal   Revenue,   III. 
J,  1«  In  Dlaest  Sup.  Ct.  1908.] 
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SUitntes  —  ieslslAtlTe  oonstmetlon  — 
internal  rerenne. 

4.  The  impotiiion  of  a  ipeeiflo  tax  upon 
bay  mm  imported  from  Porto  Rioo,  whieh 
was  made  by  the  act  of  February  4,  1909 
(36  Stat  at  L.  694,  ehau.  66,  U.  8.  Gomp. 
Stat.  Siipp.  1911,  p.  962),  was  not  a  eon- 
greasional  decliiratioii  that  bay  rum  lo  im- 
ported was  not  tubjeet  to  a  tax  under  prior 
statutes. 

[For  other   cases,   see  SUtntes,   249-266^   lo 
Digest  Sap.  Ct  1908.  J 

[Nos.  202  and  203.] 

Argued  April  16,  1913.    Decided  April  28, 

1913. 

ON  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appesls  for 
the  Second  Circuit,  presenting  the  question 
whether  bay  rum  imported  from  Porto  Rico 
was  subject  to  a  tax  equal  to  the  internal 
revenue  tax  on  distilled  spirits.  Answered 
in  the  affirmatiye. 
The  fscts  are  stated  in  the  opinion. 

Assistant  Attorney  General  Harr  ar- 
gued the  cause  and  filed  a  brief  for  Edward 
B.  Jordan,  Collector: 

The  Foraker  act  has  always  been  con- 
strued by  the  Treasury  Department  as  sub- 
jecting Porto  Rican  bay  rum  coming  into 
the  United  States  and  withdrawn  for  con- 
sumption or  sale  to  taxation  as  "distilled 
spirits"  according  to  its  alcoholic  contents. 
This  contemporary,  uniform,  and  long-con- 
tinued construction  of  the  act  should  be  held 
to  remove  any  possible  doubt  as  to  the  con- 
struction of  the  statute. 

Pennoyer  v.  McConnaughy,  140  U.  8.  1, 
23,  36  L.  ed.  363,  370,  11  Sup.  Ct  Rep.  699; 
Schell  T.  Fauch6,  138  U.  8.  662,  672,  34  L. 
cd.  1040,  1043,  11  Sup.  Ct.  Rep.  376. 

The  present  cases  suggest  a  change  of  view 
on  the  part  of  those  courts  which  in  1906 
and  1908  held  that  Porto  Rican  bay  rum, 
imported  and  withdrawn  for  consumption  or 
sale,  was  not  taxable  as  "distilled  spirits.** 

Roche  V.  Jordan,  176  Fed.  287. 

Mr.  John  David  Ijannon  argued  the 
cause,  and,  with  Messrs.  Henry  J.  Webster 
and  Howard  T.  Walden,  filed  a  brief  for 
James  W.  Roche  and  Ross  k  Roes: 

The  act  of  February  4,  1909,  taxing  bay 
rum  imported  from  Porto  Rico,  was  a  decla- 
ration by  Congress  that  it  was  not  subject 
to  a  tax  under  prior  statutes. 

United  States  ▼.  Freeman,  3  How.  666, 
664,  11  L.  ed.  724,  727;  Marchie  Tiger  ▼. 
Western  Invest.  Co.  221  U.  S.  286,  809,  66 
L.  ed.  738,  747,  SI  Sup.  Ct  Rep.  678;  Oope 
T.  Oope,  137  U.  8.  682,  688,  34  L.  ed.  832, 
194^  11  Sup.  Ct  Eep.  822}  Morris  t.  Mdlia, 
§7  I^  ed. 


6  Bam.  k  C.  464;  Alexander  ▼.  AlflxaiidriA» 
6  Cranch,  1,  7,  S  L.  ed.  19,  20. 

If,  however,  this  court  is  not  satliflaA 
that  the  proper  interpretation  of  the  For* 
aker  act  is  thus  obviously  shown  by  lbs 
passsge  of  the  act  of  February  4,  1909,  re- 
sort may  be  had  to  the  other  rules  govern* 
Ing  the  construction  of  statutes  to  ascertain 
the  intent  of  the  Congress  in  passing  it 

Church  of  the  Holy  Trinity  v.  United 
States,  143  U.  B.  467,  463,  86  L.  ed.  226, 
229,  12  Sup.  Ct  Rep.  611 ;  United  SUtes  v. 
Press  Pub.  Co.  219  U.  S.  1,  13,  66  L.  ed.  66, 
68,  31  Sup.  Ct  Rep.  212,  21  Ann.  Cas.  942; 
SUndard  Oil  Oo.  v.  United  States,  221  U.  8. 
1,  66  L.  ed.  619,  84  LJt.A.(NJS.)  884,  SI 
Sup.  Ct.  Rep.  602,  Ann.  Cas.  1912D,  784; 
Ex  parte  Milligan,  4  WalL  2,  114,  18  L.  ed. 
281,  293;  Winona  k  St.  P.  R.  Co.  v.  Bamsy, 
113  U.  S.  618,  624,  28  L.  ed.  1109,  1111,  6 
Sup.  Ct.  Rep.  606;  Piatt  v.  Union  P.  R.  Oo. 
99  U.  8.  48,  64,  26  L.  ed.  424,  429. 

Porto  Rican  bsy  rum  is  the  artide  of 
merchandise  "like"  to  bay  rum  of  domestic 
manufacture,  and  not  "like"  to  distilled 
spirits  of  domestic  manufacture. 

Anheuser-Busch  Brewing  Asso.  v.  United 
States,  207  U.  8.  666,  662,  62  L.  ed.  386, 
338,  28  Sup.  Ct.  Rep.  204;  United  States 
V.  Senuner,  41  Fbd.  326;  Newhall  v.  Jordan, 
149  Fed.  686;  Anderson  v.  Newhall,  88  0.  0. 
A.  611, 161  Fed.  906;  United  SUtes  v.  Stab- 
blefield,  40  Fed.  464;  United  SUtes  T.  Wil- 
son, 69  Fed.  144. 

Bay  rum  manufactured  in  the  United 
States  is  not  subject  to  an  internal  reveane 

Newhall  v.  Anderson,  88  0.  0.  A.  611, 181 
Fed.  908. 

In  eonstruing  taxing  sUtntes,  the  ttf  • 
payer,  in  this  case  the  importer,  is  entitled 
to  the  most  favorable  eonstruction,  and  aiQf 
doubt  is  to  be  resolved  in  his  favor. 

Hartranft  v.  ^egmann,  121  U.  8.  609, 
30  L.  ed.  1012,  7  Sup.  Ct.  Rep.  1240;  Amer- 
ican Net  k  Twine  Co.  v.  Worthington,  141 
U.  8.  468,  86  L.  ed.  821,  12  Sup.  Ct  Bap. 
66. 

Mr.  Justice  MoKenna  deliversd  the  spim- 
ion  of  the  court: 

Actions  were  brought  in  the  dreuit  court, 
eastern  district  of  New  York,  to  reoofver 
money  paid  upon  cerUin  imporUtions  of 
bay  rum  from  Porte  Rico.  Judgment  was 
entered  for  defendante  in  the  actions,  and 
error  was  prosecuted  from  the  circuit  court 
of  appeals  for  the  second  dreuit,  and  that 
court  certifies  the  following  question  te 
this  ooort: 

"^T^as  bay  mm  imported  from  Porto  Rleo 
subssfiueat  to  tbs  passsge  of  the  set  of 

April  1%  1000  ^  euA.  %l^U'^,flM39^^sK^^. 
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and  prior  to  the  passage  of  the  act  of  Feb- 
ruary 4,  1909,  subject  to  the  payment  of  a 
tax  equal  to  the  internal  revenue  tax  im- 
posed  in  the  United  States,  under  §§  3248, 
and  3264  (U.  S.  Comp.  Stat.  1901,  pp.  2107, 
2111),  on  'distilled  spirit,  spirits,  alcohol, 
and  alcoholic  spirit?' " 

The  facts  are  these:  In  the  years  1907 
440] and  1908  plaintiffs  ^imported  from  the 
island  of  Porto  Rico  certain  casks  of  bay 
mm  manufactured  in  said  island.  Upon  ar- 
riyal  at  the  port  of  New  York,  the  collector 
of  internal  revenue  for  the  first  district  col- 
lected taxes  upon  the  same  under  the  act  of 
April  12  and  §§  3248  and  3254  of  the  Re- 
vised Statutes  of  the  United  States.  Plain- 
tiffs duly  protested  against  such  exaction 
and  paid  the  same  to  obtain  delivery  of  the 
goods.  Bay  rum  is  a  fragrant  spirit  ob- 
tained by  distilling  rum  with  the  leaves  ot 
the  bay  berry,  or  by  mixing  various  oils 
with  alcohoL 

The  act  of  April  12,  1900,  referred  to  in 
the  question  certified,  is  known  as  the  Fora- 
ker  act.  Section  3  provides  that  after  the 
passage  of  the  act  all  merchandise  coming 
into  the  United  States  from  Porto  Rico,  and 
reversely,  shall  be  subject  to  a  duty  of  15 
per  cent  of  the  duties  which  were  required 
to  be  levied  upon  like  articles  imported 
from  foreign  countries,  and,  in  addition 
thereto  articles  of  merchandise  of  Porto 
Rican  manufacture  coming  into  the  United 
States  shall  pay  "a  tax  equal  to  the  internal 
revenue  tax  imposed  in  the  United  States 
upon  the  like  articles  of  merchandise  of 
domestic  manufacture."  Articles  of  United 
States  manufacture  coming  into  Porto  Rico 
were  required  to  pay  a  tax  equal  to  the 
internal  revenue  tax  imposed  on  like  arti- 
cles of  Porto  Rican  manufacture.  It  was 
provided  that  whenever  the  legislature  of 
Porto  Rico  should  put  into  operation  a  sys- 
tem of  local  taxation,  the  President  should 
make  proclamation  thereof,  and  thereupon 
all  tariff  duties  upon  goods  going  from  the 
United  States  into  Porto  Rico,  or  from  Porto 
Rico  to  the  United  States,  should  cease, 
and  all  such  articles  should  be  free  of  duty. 

Section  4  of  the  act  provided  that  the 
duties  and  taxes  imposed  under  §  3  should 
not  be  paid  into  Treasury  of  the  United 
States,  but  should  be  placed  at  the  disposal 
of  the  President,  to  be  used  for  the  govern- 
ment of  Porto  Rico,  and  that  upon  the  or- 
441]ganization  of  the  government  *of  Porto 
Rioo  such  moneys  should  be  transferred  to 
the  local  treasury  of  Porto  Rico,  the  duties 
and  taxes  to  be  collected  at  such  ports  and 
by  such  officers  as  the  Secretary  of  the 
Treasury  should  designate.  And  it  was  pro- 
Tided  that  as  soon  as  civil  government  was 
eghiblisbed  in  Porto  Rico,  the  President  was 
to  mmke  proclamation  thereof,  and  there- 

010 


after  all  duties  and  taxes  in  Porto  Rico 
under  the  provisions  of  the  act  should  be 
paid  into  the  treasury  of  Porto  Rico  and  ex- 
pended as  requiVed  by  law. 

The  proclamation  of  the  President,  re- 
ferred to  in  §  3,  was  issued  July  25,  1901 
(32  Stat,  at  L.  p.  1983),  and  all  taHff 
duties  on  merchandise  coming  into  the 
United  States  from  Porto  Rico  ceased.  The 
internal  revenue  tax  upon  articles  of  Porto 
Rican  manufacture  remained  as  that  im- 
posed "upon  the  like  articles  of  merchan- 
dise of  domestic  manufacture"  ( §  3 ) .  This, 
however,  plaintiffs  dispute,  contending  thai 
the  Foraker  act  was  intended  to  be.  and  was 
declared  to  be,  an  act  temporarily  to  provide 
revenue,  and  that  with  the  institution  of 
a  system  of  taxation  in  Porto  Rico  the  act 
ceased  to  have  operation.  The  contention 
is  untenable.  The  act  explicitly  declares 
that  the  tariff  duties  shall  cease.  The  dis- 
tinction was  deliberate  and  its  effect  un- 
mistakable. We  repeat,  therefore,  that  the 
internal  revenue  tax  upon  Porto  Rican 
articles  remains  as  that  imposed  "upon  the 
like  articles  of  domestic  manufacture." 
Upon  the  quoted  words  the  controversy  in 
this  case  turns.  What  shall  determine  the 
likeness  between  articles  of  domestic  and 
Porto  Rican  manufacture, — their  name  or 
their  substance?  The  latter  is  the  govern- 
ment's contention;  the  former  is  that  of 
plaintiffs. 

The  contention  of  plaintiffs  has  the  sup- 
port of  Newhall  v.  Jordan  in  the  circuit 
court  of  the  eastern  district  of  New  York 
(149  Fed.  586)  ;  also  of  the  circuit  court  of 
appeals  of  the  second  circuit  in  Anderson  v. 
Newhall,  88  C.  C.  A.  511,  161  Fed.  906, 
sustaining  a  judgment  of  the  circuit 
•court  of  the  southern  district  of  New [4 42 
York.  But  the  circuit  court  of  appeals 
seems  to  have  come  to  doubt  the  correctness 
of  its  ruling,  for  the  present  certificate  is 
from  that  court,  and  bears  the  signature  of 
Judges  Lacombe  and  Ward,  who  constituted 
a  majority  of  the  court  when  Anderson  v. 
Newhall  was  decided.  We  realize,  therefore, 
that  the  contentions  of  the  parties  present 
a  close  question. 

Bay  rum  is  a  fragrant  spirit  obtained  by 
distilling  rum  with  the  leaves  of  the  bay 
berry,  or  by  mixing  various  oils  with  alco- 
hol. We  must  seek  its  likeness  in  the  reve- 
nue laws,  and  the  government  contends  that 
it  is  found  in  §§  3248,  3254,  3251,  and  3282 
(U.  S.  Comp.  Stat.lOOl,  pp.  2107,  2111,2108. 
2128),  as  respectively  amended  by  the  acts 
of  August  27,  1894  (28  Stat,  at  L.  509,  563, 
chap.  849,  U.  S.  Comp.  Stat.  1901,  2109), 
and  March  1,  1879  (20  Stat,  at  L.  327,  335, 
chap.  125,  U.  S.  Comp.  Stat.  1901,  pp.  2060, 
2128). 

Plamtifta  oontend  that  "Porto  Rican  bay 
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rum  is  the  article  of  merchandiie  like*  to 
bay  rum  of  domestic  manufacture,  and  not 
'like'  to  distilled  spirits  of  domestic  manu- 
facture." And  then  insisting,  and  quoting 
the  Ck>mmissioner  of  Internal  Revenue  in 
support  of  the  insistence,  that,  as  there  is 
no  internal  revenue  tax  imposed  on  bay 
rum,  as  such,  it  follows  necessarily  "that  if 
bay  rum  of  domestic  manufacture  does  not 
pay  a  tax,  then  the  article  of  Porto  Rican 
manufacture  is  not  liable  to  pay  a  tax." 
And  stress  is  put  upon  "manufacture"  as 
defined  in  Anheueer-Busch  Brewing  Asso.  v. 
United  States,  207  U.  S.  556,  562,  62  L.  ed. 
336,  338,  28  Sup.  Ct  Rep.  204,  where  it  is 
said:  "There  must  be  a  transformation;  a 
new  and  different  article  must  emerge, 
'having  a  distinctive  name,  character,  and 
use.'"  And  bay  rum,  it  is  asserted,  satis< 
fies  the  distinction  and  has  been  regarded 
as  satisfying  it  in  the  laws,  also  commer- 
cially and  practically.  It  has  never  been 
treated,  it  is  said,  as  distilled  spirits,  but 
has  been  treated  as  different  "by  every  per- 
son and  every  court  and  every  department 
of  the  government  until  these  Porto  Rican 
imports  were  made."  This  is  the  substance 
of  plaintiffs'  argument.  We  cannot  follow 
it  in  its  details. 

443]  *The  government  replies  to  it  that 
the  purpose  of  the  Foraker  act  was  to  apply 
the  revenue  laws  of  the  United  States  to 
Porto  Rican  articles,  and  to  do  this  com- 
prehensively; not  by  special  or  variable 
adaptations.  No  article  containing  alco- 
holic spirits,  the  government  says,  is  taxed 
in  the  general  statutes  of  the  United  States 
by  its  commercial  name,  but  that  all  such 
articles  are  provided  for  and  taxed  in 
chapter  4  of  the  Revised  Statutes  (U.  S. 
Comp.  Stat.  1001,  p.  2104)  under  the  name 
of  "distilled  spirits."  It  is  hence  argued 
that  domestic  bay  rum  being  "distilled 
spirits"  for  the  purpose  of  internal  revenue 
taxation,  Porto  Rican  bay  rum  must  be 
considered  as  "distilled  spirits"  and  subject 
to  the  same  tax.  In  other  words,  the  like- 
ness is  established  by  the  essential  nature  of 
the  article,  not  by  its  name.  "If  this  be 
not  so,"  it  is  further  argued,  "not  only  will 
the  internal  revenue  tax  on  Porto  Rican 
bay  rum  fail,  but  the  tax  on  Porto  Rican 
alcohol,  whisky,  brandy,  gin,  ordinary  rum, 
and  on  all  wines,  liqueurs,  and  cordials,  will 
also  fail,  because  no  tax  is  laid  on  any  such 
article  eo  nomine  by  our  internal  revenue 
laws,  but  all  are  embraced  in  one  generic 
article,  'distilled  spirits.'"  We  think  the 
argument  is  complete  and  irresistible.  The 
purpose  of  the  Foraker  act,  the  provisions 
of  the  internal  revenue  laws,  and  the  admin- 
istration of  both,  by  departmental  officers, 
an  concur  in  support  of  the  government's 
conttntion.  The  purpose  of  iiM  Foraker  act 
57  U  0d. 


was  the  equal  taxation  of  Porto  Rican  arti- 
cles and  domestic  articles;  the  provisions  of 
the  internal  revenue  laws  do  not  describe 
articles  by  name,  but  by  character;  the 
revenue  officers  have  construed  them  as  ap- 
plicable to  Porto  Rico,  except  for  a  few 
months,  following  the  decision  in  AndenoB 
V.  Newhall,  collector. 

The  language  of  the  revenue  laws  is  com' 
prehensive  enough  to  cover  all  distilled  spit» 
its.  Section  3248,  after  specifically  definiag 
them  to  be  "that  substance  known  as  ethyl 
alcohol,  hyd  rated  oxid  of  ethyl,  or  spirit  of 
wine,  which  is  commonly  produced  by  the 
fermentation  of  *grain,  starch,  mo- [44 4 
lasses,  or  sugar,  including  all  dilutions  and 
mixtures  of  this  substance,"  provides  that 
"the  tax  shall  attach  to  this  substance  as 
soon  as  it  is  in  existence  as  such,"  no  mat- 
ter in  what  state  it  may  be  subsequently 
separated,  or  in  what  other  substance  it 
may  be  subsequently  transferred. 

By  §  3264  it  is  provided  that  "all  products 
of  distillation,  by  whatever  name  known, 
which  contain  distilled  spirits  or  alcohol, 
on  which  the  tax  imposed  by  law  has  not 
been  paid,  shall  be  considered  and  taxed  as 
distilled  spirits."  In  other  words,  all  mix- 
tures or  dilutions  of  the  substance  so  de- 
fined, and  more  specifically  in  §  3248,  are 
subjeot  to  a  tax  as  "distilled  spirits."  And 
it  is  provided  in  §  3282,  as  amended,  that 
the  use  of  "spirits  or  alcohol,  in  manufac- 
turing vinegar  or  any  other  article,  or  In 
any  process  of  manufacture  whateTer,"  is 
prohibited,  "unless  the  spirits  or  alcohol  to 
used  shall  have  been  produced  in  an  author- 
ized distillery  and  the  tax  thereon  paid." 

The  purpose  of  the  law  to  impose  a  tax 
upon  the  compounds  of  alcohol  under  the 
single  designation  of  "distilled  spirits"  re- 
ceives confirmation  from  the  exemptions 
from  the  tax.  Six  exemptions  are  pointed 
out  by  the  government,  as  follows:  (1) 
alcohol  withdrawn  for  scientific  purposes  by 
scientific  institutions  or  colleges  of  learn- 
ing; (2)  wine  spirits  used  in  the  fortifica- 
tion of  sweet  wines  under  certain  restric- 
tions; (3)  distilled  spirits  used  in  the  man- 
ufacture of  sugar  from  sorghum,  or  (4) 
purchased  by  the  United  States  for  govern- 
ment uses,  or  (6)  exported  in  bond  or  with 
benefit  of  drawback  of  taxes  paid;  and  (6) 
distilled  spirits  denatured  in  aecordanca 
with  the  denatured  alcohol  act. 

These  considerations  demonstrate,  we 
think,  that  bay  rum  is  subject  to  a  tax  at 
an  alcoholic  distillate. 

We  have  already  stated  the  chief  conten- 
tion of  plaintiffs  to  be  that  the  test  of  a  tax 
on  Porto  Rican  articles  must  be  a  tax  upon 
domestic  articles  of  like  name,  and  that 
this  la  ^espedallj  so  at  to  bay  mm,  it[445 
la  eont«iid«i«  W  «^biXkVuiXiM^.\q  ^%V%riw^dtAX 
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under  ih%  tariff  aet»  1>ay  rum,  mb  a  eommer- 
eUl  artiele,  is  taxed  at  a  lower  rate  than 
brandj  and  other  ipirite  not  specifically 
provided  for.  And,  further,  that  bay  rum, 
under  the  revenue  act  of  June  18,  1898  [80 
Stat  at  L.  468,  chap.  448],  was  taxed  or 
held  taxable  by  the  Commissioner  of  Inter- 
nal Revenue  under  the  head  of  "perfumery 
and  cosmetics.''  So  also  the  ruling  of  the 
Oonunissioner,  it  is  urged,  refusing  to  hold 
that  druggists  and  bay  rum  dealers  were 
liquor  dealers,  which,  it  is  contended,  he 
would  necessarily  have  to  hold  them  to  be, 
if  bay  rum  were  to  be  considered  an  slco- 
hdlie  distillate.  It  is  not  necessary  to  an- 
swer these  contentions  in  detaiL  They  have, 
when  taken  by  themselves,  an  appearance 
of  strength.  They  may,  however,  be  ex- 
plained by  other  statutory  provisions.  A 
general  answer  to  them  is  that  the  purpose 
of  the  Foraker  act  was,  as  we  have  said, 
to  subject  Porto  Rican  articles  to  the  in- 
ternal revenue  laws  of  the  United  States, 
and  under  those  laws,  articles  are  taxed  not 
by  their  commercial  names  or  uses,  but  ac- 
cording to  their  alcoholic  content,  under  the 
generie  name  of  ''distilled  spirits." 

One  other  contention  of  plaintiffs  we  may 
noiiee.  On  February  4,  1909  [36  Stat,  at 
L.  694,  ehap.  66,  U.  S.  Comp.  Stat.  Supp. 
1911,  p.  962],  Congress  passed  the  act  by 
which  it  is  provid^  "thst  upon  bay  rum, 
or  any  article  containing  alcohol,  hereafter 
brought  from  Porto  Rico  into  the  United 
States  for  consumption  or  sale,  there  shall 
be  paid  a  tax  of  one  dollar  and  ten  cents 
per  proof  gallon,"  and  the  Commissioner  of 
Internal  Revenue  is  given  power  to  establish 
rules  to  make  the  act  effective.  It  is  in- 
sisted that  this  act  is  a  declaration  by  Con- 
gress that  bay  rum  was  not  subject  to  a  tax 
under  prior  statutes.  The  history  of  the 
act  rejects  the  contention  and  manifests  that 
the  act  was  passed  in  consequence  of  the  de- 
eision  in  Anderson  v.  Newhall,  and  the  other 
4 46] decisions  to  which  we  have  *ref erred. 
The  law  was  not  the  declaration  of  a  new 
policy,  but  a  more  explicit  expression  of  the 
purpose  of  the  prior  law,  made  necessary  by 
the  judicial  construction  of  that  law. 

The  question   certified   is   therefore   an- 
cipsred  in  the  affirmative. 


JAMES  L.  BRADFORD,  Appt., 

V. 

UNITED  STATES. 

(See  a  C.  Reporter's  ed.  446-464.) 

I>latrleC  attorney  —  powers  —  binding 
^overnmont. 

A  ptudaa  gnnted  by  the  President  to  a 
MRMo  0omwhUd  of  detnuding  the  govern- 


Iment  of  certain  publie  lands,  and  charged 
with  fraud  in  regard  to  others,  upon  condi- 
tion that  he  shsli  first  have  made  full  resti- 
tution to  the  satisfaction  of  the  Federal 
district  attorney  in  respect  to  all  lands, 
land  titles,  or  claims  to  lands,  gives  the 
latter  no  authority  to  bind  the  gof^mment 
to  reimburse  the  accused  for  the  value  of 
the  improvements  made  by  him  and  the 
taxes  paid  by  him  on  any  such  lands. 
[For  other  cases,  see  District  Attorneys,  IIU 
in  Digest  Sup.  Ct  1908.] 

[No.  671.] 

Submitted  Hareh  24,  1913.    Decided  April 

28,  1918. 

APPEAL  from  the  Court  of  Glaims  to 
review  the  dismissal  upon  demurrer  of 
a  suit  to  recover  for  improvements  and 
taxes  upon  lands  relinquished  to  the  Unit- 
ed States  in  consideration  of  a  pardon.  Af- 
firmed. 

See  same  case  below,  on  demurrer,  47  QL 
CI.  141. 

Statement  by  Mr.  Justice  MoKonna: 

Suit  in  the  court  of  claims  under  the 
Tudcer  act  [24  Stat,  at  L.  606,  chap.  869, 
U.  S.  Comp.  Stat  1901,  p.  762],  so-called,  to 
recover  the  sum  of  $16,791.92. 

*Th%  petition  was  dismissed  upon [4 4 7 
demurrer. 

The  facts,  as  alleged,  are  these:  Appel- 
lant it  the  owner  of  tracts  of  land,  each 
containing  100  acres,  in  the  parish  of  As- 
cension, state  of  Louisiana,  which  have  been 
in  his  possession  and  ownership  since,  re- 
spectively, the  10th  of  October,  1898,  14th 
of  September,  1901,  and  the  12th  of  Decem- 
ber, 1002.  The  lands  at  certain  times  prior 
to  those  dates  were  public  lands  of  the 
United  States,  and  subject  to  entry  under 
§  2289  of  the  Revised  Statutes  of  the  Unit- 
ed States  (U.  S.  Comp.  SUt  1901,  p.  1388). 
One  of  the  tracts  was  entered  under  such 
section  by  one  Robert  H.  Cox,  whose  entry 
resulted  in  a  final  certificate  being  issued 
to  him  on  April  4,  1908,  by  the  local  land 
officers  at  New  Orleans.  On  March  6,  1898, 
after  he  had  made  and  submitted  his  final 
proof,  he  conveyed  100.46  seres  of  the  land  to 
one  Uhlhom,  and  on  December  27,  1898,  the 
latter  sold  and  conveyed  the  same  to  appel- 
lant. On  January  2,  1901,  Cox  conveyed  the 
remaining  lands  to  Leon  and  Julius  Weil, 

with  right  of  redemption.    On  certain  snbse- 

■ 

Note. — On  conditional  pardons — see  notes 
to  People  V.  Cummings,  14  L.RJL  286,  and 
Ex  parte  Wells,  16  L.  ed.  U.  S.  421. 

On  the  effect  of  pardon — see  note  to  Arm- 
strong's Foundry  v.  United  States,  18  L.  ed. 
U.  6.  882. 
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quent  dates  Cox  lold  and  relinqniahed  to  the  oooBlderatioii  of  tlie  pretended  ralin- 

appellant  hie  right  of  xedemption.  quithment  of  Cox,  eaneeled  the  entry,  and 

On  April  6, 1900,  the  Ck>mmi88ioner  of  the  held  that  the  landa  were  open  to  entry  hj 

General  Land  Office  suspended  the  entry  of  other  persons,  and  entries  of  the  lands  haTe 

Cox  upon  the  report  of  two  special  agents  been  made. 

of  the  Land  Office,  but  neither  Cos  nor  ap-       The  second  traet  described  in  the  petition 

pellant  was  notified  of  such  suspension,  and  was  entered  under  the  homestead  law,  by 

no  proceedings  were  had  thereon  until  one  ona  T.  R.  Oqk,  and  ^through  certain  [44 f 

Elijah  Green  filed  in  the  local  land  office  at  mesne   eonTeyanoes    appellant   became    its 

New  Orleans  an  application  to  contest  Cox's  owner. 

entry,  charging  that  it  had  been  made  for       On  April  6,  1900,  the  Commissioner  of  the 

fraud  of  law,  in  that  it  had  not  been  made  for  General  Land  Office,  in  consequence  of  the 

his  own  use  and  benefit,  but  for  the  benefit  of  report  of  the  agent  of  the  office,  suspended 

appellant.    The  contest,  under  the  rules  of  the  entry,  but  no  official  notice  of  the  sus- 

practice,  was  referred  to  the  Commissioner  pension  was  given  to  appellant,  and  no  fur- 

of  the  General  Land  Office,  who  decided,  on  ther  proceedings  were  ever  had  on  the  sus- 

May  26,  1902,  that  Green's  application  could  pension  of  the  entry. 

not  be  permitted  for  the  reason  that  Cox's       On  February  17,  1902,  Cox,  by  a  fictitious 

entry  had  been  confirmed  by  §  7  of  the  act  act  of  sale,  for  a  nominal  consideratioBf  un- 

of  Congress  of  March  3,  1891   (26  Stat,  at  dertook  to  convey  140  acres  of  his  entiy  to 

L.  1096,  chap.  661,  U.  S.  Comp.  Stat.  1901,  p.  one  8.  B.  Moore,  for  the  pnrpoce  ol  defraud- 

1636),  more  than  two  years  having  elapsed  ing  appellant. 

between  the  date  of  the  issue  of  the  final       On  March  19,  1902,  one  Leslie  B.  Wright 

448]certificate  of  the  entry,  and  *the  date  filed  a  contest  against  the  entry,  making 

of  Green's  application.    Tlie   Secretary   of  Cox,  Moore,   and   appellant   parties.     The 

the  Interior  aiffirmed  the  decision.  local  land  office  decided  the  contest  in  favor 

On  February  16,  1903,  Cox  filed  in  the  of  appellant,  holding  that  the  conveyance 

local  land  office  at  New  Orleans  a  pretended  to  Moore  was  fictitious  and  fraudulent,  and 

relinquishment  of  the  entry,  accompanied  by  was   executed   to   defeat   appellant's   title, 

his  affidavit  executed  January  13,  1903,  al-  Wright  appealed  from  the  ruling  to  tha 

leging  that  he  had  made  the  entry  in  fraud  Commissioner  of  the  General  Land  Office, 

of  the   law,  for  the  benefit  of  appellant,  who  affirmed  the  decision  December  1,  1902« 
The  papers  were  transmitted  to  the  Commis-       On  December  8,  1903,  upon  a  request  of  a 

sioner  of  the  General  Land  Office,  and  that  special  agent  of  his  office,  the  Commissioner 

officer  on  May  3,  1904,  held  the  entry  for  recalled  his  dedsion,  and  on  January  2,  1904, 

cancelation,  and  required  appellant  to  apply  vacated  the  same  without  notice  to  anyone 

for  a  hearing  upon  the  truth  or  falsity  of  or  giving  appellant  an  opportunity  to  meel 

Cox's  averments  on  pain  of  forfeiture  of  the  charges,  the  Commissioner  stating  that 

his  rights  under  the  entry.    Appellant  ap-  hU  action  had  been  taken  on  facU  disdoaad 

plied  for  a  hearing,  denied  by  affidavit  the  ^y  the  special  agent* s  reporU  made  after  tha 

averments  of  Cox,  and  set  up  as  a  defense,  decision. 

the  order  of  the  Commissioner  and  the  Sec-       o„  ^p^i  gj^  1905,  ^  indictment  under  | 

reUry  of  the  Interior,  deciding  that  the  en-  544^  ^f  ^  Revised  Statutes  (U.  8.  Oonp. 

try  had  bsen  confirmed  by  the  act  of  Con-  g^^  ^^^    ^   ^ygj  ^^  Hl^  against  ap* 
gress  of  March  3,  1891     The  hearing  was      ^^^^  ^^j^^    as  an  o^rt  act  appellantfi 

never  held  or  granted  to  appellant,  and  he  ^p^^^^brfore  the  local  land  office  im 

has  not  up  to  this  time  been  given  an  op-  .^*^       a    a  v-  «x7^^v«.     -Kr    *..i.i  -,>-  ^w^ 

portunity  to  show,  as  he  could  show  if  he  ^^*  <^°*«*  ^^  "^^^^    ^\^  aL^ 

were  given  opportunity,  that  Cox's  charges  proceedings  were  had  upon  tilt  Indictms^ 

were  false  in  every  particuUr,  and  that  he,  *nd'  «»  October  31,  1907,  it  was  OOMhad 

appellant,  was  a  bona  fide  purchaser  for  ^J  *^«  district  attorney,  with  leave  off  tha 

value  of  the  lands  embraced  in  the  entry,  court. 

On  the  contrary,  on  April  26,  1906,  an  in-       On  October  14,  1908,  without  further  no- 

dictment  was  filed  against  him  in  the  Unit-  tice  to  appellant,  the  Commissioner  of  tiia 

ed  States  district  court  for  the  eastern  die-  General  Land  Office  reversed  the  decision 

trict  of  Louisiana,  charging  him  with  an  of  the  local  land  officers  in  the  contest  by 

attempt  to  defraud  the  United  States,  and  *Wright,  and  canceled  the  homestead  (450 

alleging  as  an  overt  act  his  application  for  entry  of  Cox,  ther^y  undertaking  to  defeat 

a  hearing  of  the  charges  made  by  Cox.    The  appellant's  right  and  title  to  the  lands  as  a 

indictment  was  quashed  October  81,  1907,  bona  fide  purchaser  thereof.    The  Secretary 

by  the  United  SUtes  district  attorney,  with  of  the  Interior  affirmed  the  dedsion. 
leave  of  the  court.  Appellant,  through  his  connael,  filed  • 

On  the  24th  day  of  April,  1909,  the  Com-  motion  for  reriew,  but  waa  eomi^XSaA.  V^ 

missioner  of  the  General  Land  Office,  upon  abandon  iha  Mma  V)  ^T«a.\ja  ^  ^tfoffiafl^^ 
87  Ij.  ed.                                                      n 
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prooeedingi  under  |  6440  of  tlie  Reiriied 
Statutes  of  the  United  States. 

The  third  tract  was  entered  under  the 
homestead  law  by  one  Nancy  L.  Cotton, 
and  final  proof  was  made  by  her  and  a  final 
certificate  was  issued  to  her.  She  sold  the 
lands  to  one  Fluker,  and  the  latter  con- 
veyed them  to  appellant. 

On  February  24,  1904,  an  indictment  was 
filed  against  appellant  and  one  Wright,  in 
the  circuit  court  of  the  United  States  for 
the  eastern  district  of  Louisiana,  under 
I  6440  of  the  ReTised  Statutes.  The  in- 
dictment was,  on  motion  of  the  district  at- 
torney, quashed. 

On  May  28,  1003,  a  contest  was  instituted 
against  the  entry  of  Nancy  L.  Cotton,  eharg- 
ing  fraud  in  the  initiation  thereof.  Notice 
of  the  oontest  was  given  to  Wright,  but  not 
to  her.  Such  proceedings  were  had  thereon 
that  a  decision  was  rendered  sustaining  the 
c<mtest  and  recommending  the  cancelation 
of  the  entry.  Appellant  appealed  from  the 
decision,  but  was  forced  to  withdraw  his 
appeal  by  threats  of  criminal  prosecution, 
llie  entry  was  thereupon  canceled  and  the 
lands  subsequently  entered  by  another, 
whose  entry  is  now  intact. 

The  petition  alleges  the  good  faith  of  ap- 
pellant's purchase  of  all  of  the  tracts,  that 
he  paid  to  the  state  of  Louisiana  taxes 
thereon,  constructed  roads  to  have  access  to 
them,  and  cleared  them  of  timber  and  other- 
wise improved  them. 

The  petition  further  represents  that  ap- 
pellant, being  in  the  parish  prison  at  the 
parish  of  New  Orleans  in  the  summer  and 
fall  of  the  year  1907,  under  proceedings  in 
two  criminal  suits,  neither  of  which  had 
451]relation  to  or  connection  with  *the 
lands  covered  by  the  entries  described,  and 
being  above  the  age  of  seventy-six  years,  in 
bad  health  and  in  danger  of  his  life,  he  ap- 
plied for  a  pardon.  The  pardon  was  granted 
on  the  6th  of  September  of  the  same  year, 
but  the  condition  was  imposed  by  W.  W. 
Howe,  the  then  district  attorney  of  the 
United  States  for  said  eastern  district  of 
Louisiana,  that  appellant  should  relinquish 
to  the  United  States  the  lands  described  in 
the  entries. 

The  pardon  Is  attached  to  the  petition 
and  recitea  appellant's  conviction  for  viola- 
tion of  §  6440,  Revised  Statutes,  in  two 
eases,  in  each  of  which  he  was  sentenced 
to  imprisonment  for  one  year,  and  in  one,  to 
pay  a  fine  of  $3,000,  and  in  the  other  a  fine 
of  $2,600.  The  sentences  were  commuted 
to  the  payment  of  the  fines  and  costs  "upon 
eondition  that  he  [appellant]  shall  have 
previously  made  full  restitution  to  the  sat- 
iKfrnetioB  of  the  United  SUtes  district  at- 
tefmsf  /or  the  tMstern  dif  trici  of  Louiaiaaa 
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in  respect  to  all  lands,  land  titles,  or  elaimk 
to  lands." 

Thereupon  appellant  executed  releases  of 
the  three  tracts,  which  were  the  same,  the 
description  of  the  lands  only  being  different 
They  were  as  follows: 

"I  hereby  relinquish  to  the  United  States 
all  my  right,  title,  and  claim  in  and  to  the 
following  described  lands,  to  wit:  .  .  . 
reserving,  under  the  laws  of  Louisiana,  the 
right  to  all  improvements,  or  the  value 
thereof,  with  all  taxes  heretofore  paid,  and 
to  proceed  against  the  United  States  for 
the  same." 

Appellant  cleared  portions  of  the  landa 
to  put  them  in  fit  condition  for  cultiva- 
tion, and  also  built  two  good  dwellin;; 
houses  thereon,  all  which  were  in  a  good 
state  of  preservation  at  the  time  he  signed 
the  relinquishment  to  the  government.  Ap- 
pellant also  had  made  other  improvements 
"usual  and  necessary  for  the  profitable  and 
successful  cultivation  and  carrying  on  of  a 
farm  or  plantation  in  that  part  of  Louisi- 
ana." 

*  Attached  to  the  petition  are  exhib-[452 
its  specially  describing  the  improvements 
and  showing  the  amount  expended  on  the 
first  tract  to  have  been  $8,741.60;  on  the 
second  tract,  $5,765;  on  the  third  tract, 
$798,  and  $487.32  taxes. 

The  government  accepted  the  relinquish- 
ment and  permitted  the  lands  to  be  entered 
for  homestead  purposes  by  other  parties. 

It  is  alleged  that  the  United  States,  by 
accepting  the  relinquishment  of  the  lands, 
became  bound  and  contracted  with  appel- 
lant to  pay  to  and  reimburse  him  for  the 
price  and  value  of  the  improvements  made 
by  him  on  the  lands  and  the  taxes  paid  by 
him.  Certain  articles  of  the  Code  of  Louis- 
iana are  set  out  which,  it  is  alleged,  ex- 
isted, and  that  they  were  specifically  relied 
on  by  appellant  and  adopted  and  accepted 
as  the  measure  of  appellant's  rights  in  the 
premises  by  the  United  States  district  at- 
torney and  by  the  Land  Department  of  the 
United  States,  in  accepting  and  filing  the 
several  relinquishments,  whereby,  it  is  fur- 
ther alleged,  the  United  States  contracted 
to  pay  petitioner  the  amount  and  value  of 
his  improvements  made  upon  the  lands,  and 
the  taxes. 

Mr.  Harvey  M«  Friend  submitted  the 
cause  for  appellant: 

The  President,  as  the  supreme  executive 
authority  of  the  country,  had  the  right  to 
attach  such  a  condition  to  the  pardon  as  he 
might  choose  to  do,  provided  such  condition 
was  not  illegal  in  and  of  itself. 

Ex  parte  Wells,  18  How.  307,  315,  15  L. 
ed.  421,  426;  Ex  parte  Garland,  4  Wall. 
333,  380, 18  L.  ed.  866,  870. 

%^%  Xl«  8. 
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The  goyemment,  when  contracting  with 
an  individual,  ia  bound  by  the  same  rulea 
and  ia  entitled  to  no  greater  conaideration 
at  the  hands  of  a  court  than  ie  such  individ- 
uaL 

Ljons  y.  United  States,  30  Ct  CL  852; 
Southern  P.  Co.  y.  United  States,  28  Ct.  CL 
77;  Smoot's  Case,  16  Wall.  36,  21  L.  ed. 
107. 

The  United  States  District  Attorney  had 
legal  authority  to  enter  into  this  contract 
with  appellant. 

Hodgson  y.  Dexter,  1  Cranch,  346,  368,  2 
L.  ed.  130,  136;  Sheets  y.  Selden,  2  WalL 
177,  187, 17  L.  ed.  822,  826. 

Mr.  George  M.  Anderson  submitted  the 
cause  for  appellee.  Assistant  Attorney 
General  Thompson  was  on  the  brief. 

Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court,  after  stating  the  facts  as 
above: 

It  will  be  observed  from  the  allegations 
of  the  petition  that  appellant  not  only  had 
been  convicted  of  defrauding  the  govern- 
ment of  certain  lands,  but  that  he  was 
charged  with  fraud  in  regard  to  the  lands 
which  he  relinquished,  and  on  account  of 
which  he  contends  a  contract  arose  between 
him  and  the  government.  This  must  be  re- 
453]garded  *as  an  element  in  the  consider- 
ation of  the  case.  Appellant  was  a  convicted 
wrongdoer  in  two  cases ;  he  was  a  suspected 
wrongdoer  in  the  other  cases,  and  from  that 
standpoint  the  government  dealt  with  him; 
and  he  was  a  petitioner  for  a  pardon.  The 
pardon  was  granted,  but  upon  terms.  He 
was  to  make  restitution  for  his  wrongdoing. 
The  defrauded  government  was  to  be  made 
whole.  And  not  by  wresting  from  him  a 
right,  either  directly  or  through  the  coer- 
cion of  circumstances,  but  by  his  voluntary 
reparation,  securing  therel^  the  govern- 
ment clemency. 

Appellant,  therefore,  was  not  deprived  of 
his  lands  in  the  sense  for  which  he  con- 
tends, nor  evicted  from  them.  He  volun- 
tarily relinquished  them  for  a  benefit  to 
himself.  But  he  asserts  that  the  relinquish- 
ment was  upon  conditions  especially  reserv- 
ing rights  which  put  the  United  States  un- 
der indebtedness  to  him.  The  contention 
is  anomalous.  Convicted  of  two  offenses 
and  under  sentence  for  them,  and  suspected 
of  others,  he  asks  that  not  only  the  pun- 
ishment may  be  remitted,  but  that  reim- 
bursement of  expenses  and  outlays  be  made 
him.  And  this  he  bases  on  the  agency  which 
he  contends  was  given  the  district  attorney 
and  the  effects  of  the  laws  of  Louisiana. 

Plainly  the  power  of  the  district  attorney 
was  limited  by  the  subject-matter  of  his 
57  li.  ed. 


agency.  He  was  to  saeura  restitution,  boI 
to  engage  for  payments  by  the  United 
States,  amounting  to  over  $15,000, — pay- 
ments for  something  which  could  be  of  no 
benefit  to  the  United  States,  which  would 
be  mere  uncompensated  outlay;  not  repan^ 
tion  received  from  appellant,  but  indemnity 
given  to  him.  And  it  is  to  be  observed  that 
the  restitution  was  to  be  "in  respect  to  all 
lands,  land  titles,  or  claims  to  lands.**  II 
is  true  that  the  restitution  was  to  be  made 
to  the  "satUfaction"  of  the  district  attor- 
ney, but  this  did  not  enlarge  his  agency 
to  do  more  than  accept  restitution. 

As  we  have  seen,  appellant  had  been  con- 
victed in  certain  *cases,  he  had  been  [454 
accused  in  others,  charged  with  fraud  in 
the  entries  here  involved,  found  to  havo 
practised  it.  This  being  the  situation,  the 
agency  conferred  upon  the  district  attorney 
comprehended  such  adjustments  as  would 
free  the  lands  from  the  encumbrances  of  ap- 
pellant's acts.  The  district  attorney  had  not 
the  power,  as  appellant  contenda,  as  an  indi- 
vidual in  like  situation.  We  are  not,  there- 
fore, called  upon  to  consider  what  rights 
the  laws  of  Louisiana  gave  to  appellant,  or 
whether  they  could  give  any,  nor  whether, 
if  the  United  States  is  not  bound  by  tbe 
condition  in  the  relinquishments,  the  latter 
are  void.  It  is  only  necessary  to  decide  thai 
appellant  has  not  established  a  eontrael 
againat  the  United  Statea. 

Judgment  affirmed. 

The  CHiEr  JosnoB  took  no  pari  in  Um 
decision. 

Rehearing  denied  June  16,  1018.  SiO 
post,  p.  1630. 

MADERA  WATERWORKS,  Appl« 

V. 

CITY  OF  MADERA  et  aL 
(See  8.  C.  Reporter'i  ed.  464-467.) 

Conatitatlonal  law  —  Impairing  oonCraol 

obllgstlona  —  exclnalTe  priTlIegeo  •* 

mnnlcipal  oompetitlon. 

1.  The  priTil^ge  of  using  the  city  straeti 

for  water  supply  purposes  in  cities  having 

no  municipal  plant,  which  was  granted  lo 

private  enterpriiea  by  CaL  Const,  art.  lit 

NoTB. — On  the  privilege  of  using  streati 
as  a  contract  within  the  constitutional  pro- 
vision against  impairinff  the  obligation  of 
contracts — see  note  to  Clarlcsburg  Eleetrto 
Liffht  Co.  v.  Clarksburg,  60  LJI.A.  146. 

On  the  establishment  and  rmilation  of 
municipal  water  supply — see  note  to  Stelt 
ex  rel.  Hallauer  ▼.  Gosnell,  61  L.RJL  M. 

Aa  to  what  eonstituteo  due  proeeea  ^ 
law— tea  mUb  to  1^«q(v\«  ^«  ^/^i^ts^^'^'^^ft^^ 
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I  19,  tubjeot  to  the  righta  of  the  municipal 
goremmeiit  to  regulate  the  charges,  coupled 
with  the  duties  imposed  by  art  14,  §§  1,  2, 
and  CaL  act  of  March  7,  1881,  §S  1,  7,  8, 
upon  the  municipality  to  fix  water  rates  an- 
liuallj,  and  upon  the  water  company  to  com- 
ply with  the  regulations,  does  not  import  a 
contract  that  the  private  person  or  corpora^ 
Hon  constructing  a  plant  as  invited  shall 
not  be  subject  to  competition  from  the  pub- 
lic source. 

I  For    other    cases,    see    Constitutional    Law, 
mi-ms.  In  Dlsest  Sap.  Ct.  1908.] 

Oonstftntional  law  —  due  proceaa  of  law 

—  equal  protection  of  tbe  laws  —  mn- 

nielpal  oompctltlon. 

2.  Tlie  property  of  a  private  waterworks 
eompany  is  not  taken  contrary  to  U.  S. 
Oonst.,  14th  Amend.,  by  the  municipal  con- 
struction of  a  competing  plant,  where  there 
if  no  contract  immunity  from  such  com- 
petition, although  the  waterworks  company 
may  be  forbidden  by  the  local  law  to  divert 
its  property  to  other  uses,  and  will  be  called 
upon  to  pay  taxes  to  help  its  rival  to  suc- 
oeeo. 
[For    other    cases,    see    Constitutional    Law, 

IT.  b,  4;  IT.  e,  In  Digest  Sap.  Ct  1908.] 

[No.  229.] 

Argued  April  17  and  18,  1018.     Decided 

April  28,  1018. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District 
of  California  to  review  a  decree  sustaining 
a  demurrer  to  and  dismissing  the  bill  in  a 
suit  to  enjoin  the  construction  of  a  munici- 
pal waterworks  plant.  Affirmed. 
See  same  case  below,  185  Fed.  281. 
The  facts  are  stated  in  the  opinion. 

Mr.  Frank  E.  Short  argued  the  cause, 
and,  with  Messrs.  F.  E.  Cook  and  Edward  J. 
MeCutchen,  filed  a  brief  for  appellant: 

The  constitutional  provisions  under  con- 
■ideration  are  subject  not  to  a  technical  or 
strict  construction,  but  to  a  fair  and  broad 
construction,  to  the  end  that  the  liberal  and 
open  policy  of  the  Constitutional  Conven- 
tion with  respect  to  water  companies,  pro- 
hibitive of  monopoly,  and  inviting  continued 
competition,  and  insuring  continued  regula- 
tion of  rates,  may  be  construed,  applied,  and 
enforced  as  was  obviously  designed  by  the 
Constitutional  Convention. 

Pteeria  t.  Wallace,  120  CaL  807,  62  Pac. 
61;  Re  Johnston,  137  Cal.  110,  60  Pac  073; 
Stoekton  Gas  k  Electric  Co.  v.  San  Joaquin 


County,  148  Cal.  327, 6  L.RJL(N.S.)  174,  83 
Pac  64,  7  Ann.  Cas.  611. 

The  cases  which  hold  to  and  establish  the 
rule  that  no  denial  of  the  right  of  municipal 
operations  shall  be  implied  or  inferred  arc 
not  in  any  legal  contemplation  similar  to, 
nor  do  the  rules  of  construction  arise  out  of, 
anything  that  exists  in  connection  with  the 
constitutional  provisions  here  under  con- 
sideration. 

Knoxvilie  Water  Co.  v.  Knozville,  200  U. 
S.  22,  60  L.  ed.  363,  26  Sup.  Ct.  Rep.  224; 
Charles  River  Bridge  v.  Warren  Bridge,  11 
Pet.  420,  0  L.  ed.  773;  Joplin  T.  Southwest 
Missouri  Light  Ca  101  U.  S.  160,  48  L.  ed. 
127,  24  Sup.  Ct.  Rep.  43;  Walla  WalU  v. 
WalU  Walla  Water  Co.  172  U.  S.  1,  43  L. 
ed.  841,  10  Sup.  Ct.  Rep.  77;  Helena  Water- 
works V.  Helena,  106  U.  S.  888,  40  L.  ed. 
246,  25  Sup.  Ct  Rep.  40. 

In  the  exercise  of  its  private  powers  a  city 
is  regarded  the  same  as  a  private  corpora- 
tion. 

Dill.  Mun.  Corp.  §  66;  Illinois  Trust  k 
Sav.  Bank  v.  Arkansas  City,  34  LJtJl.  618, 
22  C.  C.  A.  171,  40  U.  S.  App.  267»  76  Fed. 
271;  Walla  Walla  v.  Walla  WalU  Water 
Cc  172  U.  S.  1,  43  L.  ed.  341,  10  Sup.  Ct 
Rep.  77;  People  ex  rel.  Park  Comrs.  t.  De- 
troit, 28  Mich.  228,  16  Am.  Rep.  202;  San 
Francisco  Qas  Ca  v.  San  Francisco,  0  CaL 
463;  Bailey  v.  New  York,  3  Hill,  631,  38  Am. 
Dec.  660;  South  Carolina  v.  United  States, 
100  U.  S.  461,  60  L.  ed.  260,  26  Sup.  Ct.  Rep. 
110,  4  Ann.  Cas.  737. 

A  city,  in  providing  its  inhabitants  with 
a  supply  of  water,  exercises  its  private  pow- 
ers, sometimes  termed  its  business  or  pro- 
prietary powers. 

Little  Falls  Electric  k  Water  Co.  v.  Little 
Falls,  102  Fed.  663;  Baily  v.  Philadelphia, 
184  Pa.  694,  30  L.R.A.  837,  63  Am.  St.  Rep. 
812,  30  Atl.  404;  Western  Sav.  Fund  Soc.  v. 
Philadelphia,  31  Pa.  176,  72  Am.  Dec.  730; 
Lynch  v.  Springfield,  174  Mass.  430,  64  N. 
E.  871,  6  Am.  Neg.  Rep.  673;  Pikes  Peak 
Power  Co.  v.  Colorado  Springs,  44  C.  C.  A. 
333,  106  Fed.  1. 

The  whole  investment  is  the  private  prop- 
erty of  the  city ;  as  much  so  as  the  lands  and 
houses  belonging  to  it. 

Lynch  v.  Springfield,  174  Mass.  430.  64  N. 
E.  871,  6  Am.  Neg.  Rep.  673;  Aldrich  v. 
Tripp,  11  R.  I.  141,  23  Am.  Rep.  434;  White 
V.  Meadville,  177  Pa.  643,  34  LJUL  667,  36 
Atl.  603. 

What  we  are  asking  here  is  a  eonstructioa 


266;  Kuntz  t.  Sumption,  2  L.R.A.  666;  Re 
Gannon,  6  L.R.A.  360;  IJlman  v.  Baltimore, 
11  L.R.A.  224;  Oilman  t.  Tucker,  13  L.RJ^. 
804;  Pearson  v.  Yewdall  24  L.  ed.  U.  S. 
4Se;  mnd  Wilson  v.  North  Carolina,  42  L. 
ed.  U.  &  865. 
-^  te  wbMt  1mw§  are  Toid  ai  impftiriag 


obligation  of  contracts — see  notes  to  Frank- 
lin County  Grammar  School  v.  Bailey,  10 
L.R.A.  406;  Fletcher  v.  Peck,  3  L.  ed.  U.  8. 
162;  McCanna  k  F.  Co.  v.  Citixens'  Trust  k 
Surety  Co.  24  C.  C.  A.  20;  and  Montana 
Ore-Purchasing  Co.  v.  Boston  4  M.  CeneoL 
Copv«l  lb  ^  n^  C^  ^&  C  C.  A.  12. 
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which  leadi  to  eert&inty,  Mearitj,  and  lub- 
■tmntial  justice,  in  preference  to  that  which 
involves  uncertainty,  inseeuritj,  and  inevi- 
table injustice. 

Marye  t.  Hart,  76  CaL  298,  18  Pae.  826; 
San  Gabriel  Vallqr  Land  &  Water  Oo.  t. 
Witmer  Bros.  Co.  06  CaL  682,  18  L3JL 
466,  470,  20  Pac  600,  81  Pae.  688;  Spier  v. 
Baker,  120  Cal.  876,  41  UELA.  196,  62  Pac 
660 ;  French  v.  Tesehemaker,  24  CaL  680. 

The  entire  scheme  and  purpose  of  the  Con- 
stitution upon  the  subject  under  consider- 
ation must  be  taken  into  consideration,  and 
in  the  light  of  what  was  obTiousiy  desired  to 
be  done  and  prevented,  the  Constitution 
must  be  construed  in  order  to  give  effect  to 
the  purpose  and  intent  of  its  framers  and  of 
the  people  in  adopting  it,  in  such  a  waj  as 
to  accomplish  the  end  sought  to  be  achieved, 
and  do  injustice  to  no  one. 

8  Cye.  780;  Cashman  v.  Root,  80  Cal.  888, 
12  L.RJL.  611,  28  Am.  St  Rep.  482,  26  Pac. 
883. 

The  effect  of  the  eonstruction  contended 
for  by  the  appellees,  namely,  that  under  the 
Constitution  munieipally  owned  plants  ean 
be  installed  in  competition  with  privately 
owned  plants,  would  he  that  sueh  installa- 
tion and  competition  would  practically  de- 
stroy the  value  of  the  rights  and  privileges 
conferred  by  the  Constitution. 

Vicksburg  v.  Vicksbuig  Waterworks  Go. 
202  U.  S.  463,  60  L.  ed.  1102,  26  Sup.  Ct 
Rep.  660,  6  Ann.  Gas.  263. 

A  constitutional  provision  must  be  oon- 
Btrued  more  especially  with  respect  to  its 
own  language  and  its  own  provisions,  and  in 
the  light  of  what  it  evidently  proposes  and 
intends  to  establish  in  order  to  give  it  ef- 
fect. 

Cooley,  Const.  Lim.  7th  ed.  p.  04;  State 
ex  rel.  Keyser  v.  Hallock,  14  Nev.  202,  88 
Am.  Rep.  660;  Field  v.  People,  8  IlL  70; 
Re  Maguire,  67  CaL  600. 

Where,  as  here,  an  act  is  designed  solely 
for  the  general  good  of  the  community,  and 
is  not  in  derogation  of  the  common  right, 
and  does  not  confer  privileges  to  which  the 
community  at  large  are  not  entitled,  it  is 
not  subject  to  the  rales  of  construction 
against  fair  and  liberal  interpretation. 

Bradley  v.  New  York  4  K.  H.  R.  Co.  21 
Conn.  306. 

The  situation  attempted  to  be  created  un- 
der the  Constitution  and  laws  of  California 
is  inevitably  violative  of  natural  right  and 
in  conflict  with  the  14th  Amendment  of  the 
Constitution  of  the  United  States. 

Bell's  Gap  R.  Co.  v.  Pennsylvania,  184  U. 
8.  284,  88  L.  ed.  804,  10  Sup.  Ct.  Rep.  688. 

The  court  below  erred  in  holding  that  the 
•ity  of  Madera,  in  undertaking  the  enter- 
prise in  question,  was  within  either  its  legal 
rights  or  its  constitntloBal  rlf^k^ 
Mf  £u  ed. 


Von  Schmidt  v.  Widber,  106  Cal.  161,  88 
Pac.  682;  Hyatt  v.  Williams,  148  Cal.  686, 
84  Pac.  41;  Piatt  v.  San  Francisco,  168  Cal. 
82,  110  Pac  804;  Re  Russell,  163  CtX.  668, 
126  Pac  876. 

Mr.  Raletgn  B.  Rhodea  argued  the 
causey  and  Mr.  Marshall  B.  Woodworth  filed 
a  brief  for  i^pellees: 

Since  this  appeal  was  allowed  the  supreme 
court  of  the  state  of  California  has  ruled 
upon  the  general  grant  from  the  state,  oon- 
Uined  in  §  10  of  art  11  of  the  Constitution, 
of  the  privilege  of  using  the  pnblie  streets 
of  a  munieipality  and  the  thoroughfares 
thereof  for  introducing  and  supplying  the 
municipality  and  its  inhabitants  with  gas- 
light and  with  fresih  water. 

Clark  V.  Los  Angeles,  160  CaL  80, 116  Pac 
722. 

The  requirement  of  the  14th  AmeadnieBt, 
that  BO  state  shall  deprive  any  person  of 
life,  liberty,  or  property  without  due  pro- 
cess of  law,  does  not  take  up  the  special  pro- 
visions of  state  Oonstitutions  and  laws,  and 
make  their  observanee  a  requisite  of  the  due 
process  of  law  guaranteed  by  that  Amend- 
ment, so  as  to  require  the  Federal  Supreme 
Court  to  revise  a  decision  of  the  stats  court, 
holding  that,  In  a  given  ease,  there  has  been 
a  compliance  with  the  requirements  of  the 
local  law.  The  14th  Amendment  was  not 
intended  to  bring  within  Federal  eontrol 
everything  done  by  the  states  or  by  its  In- 
strumentalities that  is  simply  illegal  imder 
the  state  laws,  but  only  sudi  acts  by  the 
states  or  their  instrumentalities  as  are  tIo- 
lative  of  rights  seeured  by  the  Constitntimi 
of  the  United  Statec  The  mere  fact  that 
the  injury  complained  of  was  In  violatioB 
of  the  state  Constitution  or  laws  is  not  of 
itself  sttflleient  to  raise  a  Federal  question. 

Owensboro  Waterworks  Co.  v.  Owensbons 
200  U.  &  88,  47,  60  L.  ed.  861,  864,  26  Sup. 
Ct.  Rep.  240. 

And  not  only  is  the  decision  of  the  stafts 
court  conclusive  as  to  whether  or  not  a  law 
of  the  state  is  In  eonflict  with  the  state  Con- 
stitution, but  in  a  broader  and  more  general 
sense  the  decision  of  the  state  court  of  last 
resort  is  conclusive  as  to  the  scope,  meanings 
and  general  operation  and  effect  of  a  state 
law;  and  if  sueh  law,  as  construed  by  the 
state  court  of  last  resort,  is  consistent  with 
the  due  process  of  the  14th  Amendment,  the 
Federal  Supreme  Court  will  not  rule  that 
the  state  court  of  last  resort  has  miseoa- 
ceived  its  true  meaning,  and  that  ite  proper 
constraction  demands  that  it  be  given  some 
other  and  different  meaning,  brioging  it  im 
confiict  with  the  due  process  eUnse  of  tta 
14th  Amendment. 

Chicago,  M.  4  Si.  V « ^  ^«  ^  ^^KSaaMSta^ 
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Inters.  Com.  Rep.  209,  10  Sup.  Ct.  Rep.  462, 
702;  Baltimore  Traction  Co.  v.  Baltimore 
Bdt  R.  Co.  161  U.  S.  137,  38  L.  ed.  102,  14 
Sup.  Ct.  Rep.  294;  Missouri  P.  R.  Co.  y. 
Nebraska,  164  U.  S.  403,  414,  41  L.  ed.  489, 
494«  17  Sup.  Ct.  Rep.  130;  Missouri  v. 
Doekery,  191  U.  S.  166,  48  L.  ed.  133,  63 
LJRJL  671,  24  Sup.  Ct  Rep.  63;  Minnesota 
Inm  Co.  T.  Kline,  190  U.  S.  593,  60  L.  ed. 
322,  26  Sup.  Ct.  Rep.  159,  19  Am.  Neg.  Rep. 
626;  Stevenson  Iron  Min.  Co.  ▼.  Kibbe,  205 
U.  8.  637,  61  L.  ed.  920,  27  Sup.  Ct.  Rep. 
790;  Tampa  Waterworks  Co.  v.  Tampa,  199 
U.  8.  241, 60  L.  ed.  172,  26  Sup.  Ct.  Rep.  23; 
Borden  v.  Trespalacios  Rice  k  Irrig.  Co. 
204  U.  S.  667,  61  L.  ed.  671,  27  Sup.  Ct.  Rep. 
786;  Steams  ▼.  Minnesota,  179  U.  S.  223, 
282,  45  L.  ed.  162,  169,  21  Sup.  Ct.  Rep.  73 ; 
WUson  T.  SUndefer,  184  U.  S.  399,  412,  46 
L.  ed.  612,  618,  22  Sup.  Ct.  Rep.  384. 

Section  19  of  art.  11  of  the  Constitution 
of  Cadifomia  is  self-executing.  By  its  pro- 
▼ision  there  is  offered  to  every  person  or  cor- 
poration accepting  the  same  the  franchise  of 
using  the  public  streets  of  municipalities 
for  the  purposes  mentioned  in  the  section. 
^e  reason  for  the  rule  which  limits  the 
franchise  to  the  express  words  of  the  grant 
is  Just  as  strong  in  the  ease  of  a  constitu- 
tional provision  as  in  that  of  a  legislative 
enactment.  The  rule  is  applied  not  because 
of  the  vehicle  of  the  grant,  but  because  of 
the  nature  of  the  grant. 

Leavenworth,  Ia  4  G.  R.  Co.  v.  United 
States,  92  U.  S.  733,  23  L.  ed.  634 ;  Barden 
T.  Northern  P.  R.  Co.  164  U.  S.  288,  326,  38 
L.  ed.  992, 1001, 14  Sup.  Ct.  Rep.  1030;  Win- 
chester V.  Mabury,  122  Cal.  627,  56  Pac. 
898;  Winchester  v.  Howard,  136  Cal.  438, 
89  Am.  St  Rep.  163,  64  Pac.  692,  69  Pac. 

77. 

Even  in  a  ease  where  that  court  may  ex- 
ercise an  independent  judgment  respecting 
the  oonstruction  of  a  state  statute  claimed 
to  infringe  the  contract  clause,  any  reason- 
able doubt  will  be  resolved  in  favor  of  that 
construction  of  the  state  statute  which  has 
been  adopted  by  the  court  of  last  resort  in 
that  state. 

Board  of  Liquidation  v.  Louisiana,  179 
U.  S.  622,  638,  45  L.  ed.  347,  353,  21  Sup. 
Ct  Rep.  263;  Burgess  v.  Seligman,  107  U.  S. 
20,  27  L.  ed.  859,  2  Sup.  Ct.  Rep.  10;  Tampa 
Waterworks  Co.  v.  Tampa,  199  U.  S.  241,  50 
L.  ed.  172,  26  Sup.  Ct  Rep.  23;  Chicago 
Theological  Seminary  v.  Illinois,  188  U.  S. 
662,  675,  47  L.  ed.  641,  649,  23  Sup.  Ct  Rep. 
886. 

Section  19  of  art  11  of  the  Constitution 
of  California  does  in  fact  constitute  a  con- 
tract between  the  state  and  the  appellant. 
Whether  or  not  that  contract  gives  to  the 
Mppellmni  the  exeluBire  right  to  own  and 
cpermt^  m   WMterworkg  tyttem  within  iha 
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city  of  Madera  will  be  decided  upon  the  prin- 
ciples found  in  Charles  River  Bridge  v. 
Warren  Bridge,  11  Pet  420,  9  L.  ed. 
773;  Long  Island  Water  Supply  Co.  v. 
Brooklyn,  166  U.  S.  686,  41  L.  ed.  1165,  17 
Sup.  Ct  Rep.  718;  Bienville  Water  Supply 
Co.  V.  Mobile,  176  U.  S.  109,  44  L.  ed.  92,  20 
Sup.  Ct.  Rep.  40;  Skaneateles  Waterworks 
Co.  V.  Skaneateles.  184  U.  S.  354,  46  L.  ed. 
585,  22  Sup.  Ct.  Rep.  400;  Joplin  v.  South- 
west Missouri  Light  Co.  101  U.  S.  150,  48 
L.  ed.  127,  24  Sup.  Ct.  Rep.  43;  Helena 
Waterworks  Co.  v.  Helena,  195  U.  S.  383,  40 
L.  ed.  245,  25  Sup.  Ct  Rep.  40;  Knoxville 
Water  Co.  v.  Knoxville,  200  U.  S.  22,  50  L. 
ed.  353,  26  Sup.  Ct.  Rep.  224. 

The  legislature  of  the  state  of  California 
and  the  people  of  that  state  and  its  court  of 
highest  resort  repudiate  the  proposition  up- 
on which  appellant  brings  its  case  to  this 
court. 

Re  Russell,  163  Cal.  668,  126  Pac  875. 

When  private  property  is  affected  with  a 
public  interest,  it  ceases  to  be  juris  privati 
only. 

1  Hargrave's  Law  Tracts,  78 ;  Munn  v.  Ill- 
inois, 94  U.  S.  113,  24  L.  ed.  77;  Stanislaus 
County  V.  San  Joaquin  &  K.  River  Canal  k 
Irrig.  Co.  192  U.  S.  201,  48  L.  ed.  406,  24 
Sup.  Ct.  Rep.  241. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  bill  in  equity  to  restrain  the 
city  of  Madera  from  proceeding  with  the 
construction  of  a  water  plant  in  competition 
with  one  that  the  plaintiff  and  its  predeces- 
sors have  built  under  the  Constitution  of 
the  state.  The  circuit  court  sustained  a 
demurrer  and  dismissed  the  bill.  185  Fed. 
281.  The  ground  of  the  suit  is  that  the 
state  Constitution  provides  that  in  any 
city  where  there  are  no  public  works  owned 
by  the  municipality  for  supplying  the  same 
with  water,  any  individual  or  corporation 
of  the  state  shall  have  the  privilege  of  using 
the  public  streets  and  laying  down  pipes, 
etc.,  for  the  purpose,  subject  to  the  riglit  of 
the  municipal  government  to  regulate  the 
charges.  Art.  11,  §  19.  It  is  argued  that 
this  provision,  coupled  with  the  duty  im- 
posed on  the  governing  body  to  fix  water 
rates  annually,  and  the  corresponding  duty 
of  the  water  company  to  comply  with  the 
regulations,  both  under  severe  penalties 
(art.  14,  §§  1,  2,  act  of  March  7,  1881, 
§§  1,  7,  8),  imports  a  contract  that  tli3 
private  person  or  corporation  constructing 
works  as  invited  shall  not  be  subject  to  com- 
petition from  the  public  source.  Otherwise, 
it  is  pointed  out,  the  same  body  will  be 
called  upon  to  regulate  the  ^plaintiff's  [450 
charges  and  to  endeavor  to  make  a  success 
^  of  ihe  evt;y  noiWa.   f  ui^bAtmore,  the  plain- 
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tiff  is  forbidden  by  other  provisions  to  di- 
vert its  property  to  other  uses,  and,  again, 
will  be  called  on  to  pay  taxes  to  help  its 
rival  to  succeed.  Thus,  it  is  said,  the  city 
proposes  to  destroy  the  plaintifTs  property, 
contrary  to  the  14th  Amendment  of  the 
Constitution  of  the  United  States. 

But  if,  when  the  plaintiff  built,  the  Con- 
stitution of  the  state  authorized  cities  to 
built  waterworks  as  well  after  works  had 
been  built  there  by  private  persons  as  be- 
fore, the  plaintiff  took  the  risk  of  what 
might  happen.  An  appeal  to  the  14th 
Amendment  to  protect  property  from  a  con- 
genital defect  must  be  vain.  Abilene  Nat. 
Bank  v.  Dolley,  228  U.  S.  1,  5,  ante,  707, 
33  Sup.  Ct.  Rep.  409.  It  is  impossible  not 
to  feel  the  force  of  the  plaintiff's  argument 
as  a  reason  for  interpreting  the  Constitu- 
tion so  as  to  avoid  the  result,  if  it  might  be, 
but  it  comes  too  late.  There  is  no  pretense 
that  there  is  any  express  promise  to  private 
adventurers  that  they  shall  not  encounter 
subsequent  municipal  competition.  We  do 
not  find  any  language  that  even  encourages 
that  hope,  and  the  principles  established  in 
this  class  of  cases  forbid  us  to  resort  to 
the  fiction  that  a  promise  is  implied. 

The  constitutional  possibility  of  such  a 
ruinous  competition  is  recognized  in  the 
cases,  and  is  held  not  sufficient  to  justify 
the  implication  of  a  contract.  Hamilton 
Gaslight  &  Coke  Co.  v.  Hamilton,  146  U.  S. 
258,  36  L.  ed.  963,  13  Sup.  Ct  Rep.  90; 
Joplin  V.  Southwest  Missouri  Light  Co.  191 
U.  S.  150,  166,  48  L.  ed.  127,  129,  24  Sup. 
Ct.  Rep.  43;  Helena  Waterworks  Co.  v. 
Helena,  105  U.  S.  383,  388,  392,  49  L.  ed. 
246,  248,  250,  25  Sup.  Ct.  Rep.  40.  So 
strictly  are  private  persons  confined  to  the 
letter  of  their  express  grant  that  a  contract 
by  a  city  not  to  grant  to  any  person  or  cor- 
poration the  same  privileges  that  it  had 
given  to  the  plaintiff  was  held  not  to  pre- 
clude the  city  itself  from  building  water- 
works of  its  own.  Knoxville  Water  Co.  v. 
Knox vi  lie,  200  U.  8.  22,  36,  60  L.  ed.  353, 
369,  26  Sup.  Ct.  Rep.  224.  Compare  Vicks- 
burg  V.  Vicksburg  Waterworks  Co.  202  U. 
S.  463,  470,  60  L.  ed.  1102,  1111,  26  Sup. 
Ct  Rep.  660,  6  Ann.  Cas.  263.  As  there  is 
457 ]no  contract,  *the  plaintiff  stands  le- 
gally in  the  same  position  as  if  the  Consti- 
tution had  given  express  warning  of  what 
the  city  might  do.  It  is  left  to  depend  upon 
the  sense  of  justice  that  the  city  may  ihow. 

Decree  affirmed* 
57  Ii.  aO. 


HARRY  K.  JOHNSON,  Plff.  Ib  Enr^ 

V. 

UNITED  STATES. 
(See  S.  C.  Reporter*!  ed.  457-469.) 

Witnesses  —  self-criminatioii  —  use  of 

bankrapt's  books. 

The  books  of  a  bankrupt  which  have  been 
transferred  to  the  trustee  in  accordanee 
with  the  bankrupt  act  of  July  1,  1898  (30 
Stat,  at  L.  665,  chap.  541,  U.  8.  Comp.  Stat. 
Supp.  1911,  p.  1511),  §  70,  mav  be  produced 
before  the  grand  jury  and  before  the  petit 
jury  at  the  trial  of  the  bankrupt  for  con- 
cealing money  from  the  trustee  without  in- 
fringing the  bankrupt's  constitutional  privi- 
lege against  self-crimination. 

[For    other    cases,    see    Witnesses,    T.    e^    la 
Digest  Sup.  Ct.  1008.] 

[No.  715.] 

Argued  April  11,  1913.     Decided  April  tS, 

1913. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Eastern  District 
of  Pennsylvania  to  review  a  conviction  of 
a  bankrupt  for  concealing  money  from  the 
trustee  in  bankruptcy.    Affirmed. 
The  facts  are  stated  in  the  opinion. 

Mr.  Edward  J.  Fox  argued  the  eause, 
and,  with  Messrs.  James  W.  Fox  and  Robert 
A.  Stotz,  filed  a  brief  for  plaintiff  in  error: 

The  bankrupt's  books  may  not  be  used 
against  him  in  a  criminal  proceeding. 

Re  Harris,  221  U.  S.  274,  66  L.  ed.  732, 
31  Sup.  Ct.  Rep.  638,  Ann.  Cas.  1012  D,  658; 
Boyd  V.  United  States,  116  U.  S.  616,  20  L. 
cd.  746,  6  Sup.  Ct.  Rep.  624;  Wilson  ▼. 
United  States,  221  U.  S.  361,  66  L.  ed.  771, 
31  Sup.  Ct.  Rep.  638,  Ann.  Cas.  1012D,  658; 
Counselman  v.  Hitchcock,  142  U.  S.  647,  36 
L.  ed.  1110,  3  Inters.  Com.  Rep.  816,  12  Sup. 
Ct.  Rep.  106;  Ballmann  v.  Fagin,  200  U.  8. 
106,  60  L.  ed.  437,  26  Sup.  Ct.  Rep.  212; 

NoTK' — On  compulsory  deposit  of  bank- 
rupt's books  with  receiver  or  trustee  at 
infringing  privilege  against  self-crimina* 
tion — see  note  to  Re  Harris,  65  L.  ed.  U.  S. 
732. 

Upon  the  general  question  of  the  consti- 
tutional privilege  against  self -crimination 
— see  note  to  Levy  v.  Superior  Ct.  20  L^.A. 
811. 

On  incriminating  evidence  furnished  by 
defendant  acting  under  compulsion  see 
note  to  Stata  t.  Tunn,  S2  LJUL(NJ9.) 

771. 
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bj  the  company  to  the  tmetee  it  an  aaeign- 
able  right. 

Van  Kirk  ▼.  Vermont  Slate  Ca  140  Fed. 
88;  Re  Judson,  192  Fed.  834;  Morris  ▼. 
Dodd,  110  Ga.  606,  60  L.R.A.  33,  78  Am.  St 
Rep.  129,  36  S.  W.  83;  Re  Wolff,  166  Fed. 
984. 

Mr.  Juetice  Day  deliyered  the  opinion 
of  the  court: 

The  action  was  brought  in  the  United 
States  district  court  for  the  southern  dis- 
trict of  New  York  by  the  trustees  of  the 
firm  of  T.  A.  Mclntyre  &  Ck>mpany,  and  of 
the  individual  members  of  that  firm,  bank- 
rupts, against  Charles  M.  Grouse  and  the 
Equitable  Life  Assurance  Society  of  the 
United  States,  to  recover  the  sum  of  $90,- 
698.82,  the  net  proceeds  of  certain  policies 
of  insurance  issued  by  the  Equitable  Life 
Assurance  Society  upon  the  life  of  Thomas 
A.  Mclntyre,  one  of  the  bankrupts,  de- 
ceased.  The  proceeds  of  the  policies  were 
paid  into  court  by  the  Society.  The  judg- 
ment of  the  district  court  in  favor  of  Grouse 
was  affirmed  by  the  circuit  court  of  appeals 
(104  G.  C.  A.  227,  181  Fed.  479),  and  the 
case  has  been  appealed  to  this  court. 

It  appears  that  on  the  10th  of  April, 
1902,  Thomas  A.  Mclntyre  obtained  two 
policies  of  life  insurance  in  the  Equitable 
Society.  They  were  known  as  "guaranteed 
cash-value,  limited  payment,  life  policies," 
each  providing  that  upon  the  death  of  the 
insured  the  company  would  pay  to  his  execu- 
tors, administrators,  or  assigns  the  sum  of 
466]$100,000  *in  fifty  annual  instalments, 
or  the  sum  of  $63,000  in  cash,  a  total  of 
$106,000  for  the  two  policies.  On  April  14, 
1906,  the  policies  were  assigned  absolutely 
to  the  firm  of  T.  A.  Mclntyre  &  Gompany, 
and  on  April  24,  1907,  they  were  by  that 
firm  assigned  to  the  Equitable  Society  as 
collateral  security  for  a  loan  of  $15,370. 
On  February  25,  1908,  two  months  prior  to 
the  filing  of  the  petition  in  bankruptcy,  the 
policies  were  assigned  by  Mclntyre  ft  Gom- 
pany to  the  defendant,  Gharles  M.  Grouse, 
subject,  however,  to  the  prior  assignment 
to  the  Equitable  Society.  A  petition  in  in- 
voluntary bankruptcy  was  filed  against  Mc- 
lntyre &  Company  and  its  individual  mem- 
bers on  April  25,  1908,  and  on  May  9,  1908, 
the  defendant  Grouse  paid  the  premiums 
on  the  policies,  in  the  sum  of  $6,078.38.  Mc 
Intyre  k  Gompany  and  the  individual  mem- 
bers thereof  were  adjudged  invohintar)- 
bankrupts  on  May  21,  1908,  and  the  trus 
tees  were  elected  on  the  24th  of  July,  1908. 
On  the  29th  of  July,  1908,  Thomas  A.  Mc 
Intyre  died,  and  the  policies  became  pay- 
able. 

It  Mppemn  that  the  policies  had  a  cash 
surrender  vmlue,  which,  at  the  time  when 
0S4 


the  trustees  qualified^  was  |15,870«  or  tht 
amount  of  the  loan  of  the  EqoitaUa  Society 
upon  the  policies.  It  is  therefore  apparent 
that  on  the  day  when  the  petition  was  filed, 
1  as  well  as  the  day  of  the  adjudication  in 
!  bankruptcy,  the  cash  surrender  value  would 
I  not  have  exceeded  the  loan  and  lien  of  the 
Society  upon  the  policies.  The  circuit  eourt 
of  appeals  for  the  second  circuit  held  that, 
under  the  circumstances,  the  policies  did 
not  pass  to  the  trustees  as  assets,  and  there- 
fore the  action  which  had  been  begun  to  set 
aside  the  transfer  to  Grouse,  as  a  prefer- 
ence within  the  bankruptcy  act,  eould  not 
be  maintained. 

The  correctness  of  this  decision  depends 
primarily  upon  the  construction  of  f  70a 
of  the  bankruptcy  act,  which  reads: 

^'^The  trustee  of  the  estate  of  a  bank-  [407 
rupt,  upon  his  appointment  and  qualifica- 
tion, and  his  successor  or  successors  if  he 
shall  have  one  or  more,  upon  his  or  tlieir  ap- 
pointment and  qualification,  shall  in  turn  be 
vested  by  operation  of  law  with  the  title  of 
the  bankrupt,  as  of  the  date  he  was  ad- 
judged a  bankrupt,  except  in  so  far  as  it  is 
to  property  whi6h  is  exempt,  to  all  (1) 
documents  relating  to  his  property;  (2)  in- 
terests in  patents,  patent  rights,  copyrights, 
and  trademarks;  (3)  powers  which  lie 
might  have  exercised  for  his  own  beiiefit, 
but  not  those  which  he  might  have  exer- 
cised for  some  other  person;  (4)  property 
transferred  by  him  in  fraud  of  his  creditors; 
(5)  property  which,  prior  to  the  filing  of 
the  petition,  he  could  by  any  means  have 
transferred,  or  which  might  have  been 
levied  upon  and  sold  under  judicial  process 
against  hint:  Provided,  that  when  any 
bankrupt  shall  have  any  insurance  policy, 
which  has  a  cash  surrender  value  payable 
to  himself,  his  estate,  or  personal  repre- 
sentatives, he  may,  within  thirty  days  after 
the  cash  surrender  value  has  been  ascer- 
tained and  stated  to  the  trustee  by  the  com- 
pany issuing  the  same,  pay  or  secure  to 
the  trustee  the  sum  so  ascertained  and  stat- 
ed, and  continue  to  hold,  own,  and  carry  such 
policy  free  from  the  claims  of  the  creditors 
participating  in  the  distribution  of  his  es- 
tate under  the  bankruptcy  proceedings; 
otherwise  the  policy  shall  pass  to  the  trus- 
tee as  assets;  and  (6)  rights  of  action 
arising  upon  contracts  or  from  the  unlaw- 
ful taking  or  detention  of,  or  injury  to,  hia 
property."  [30  Stat,  at  L.  565,  chap.  541, 
U.  S.  Gomp.  Stat.  Supp.  1911,  p.  1511.] 

The  part  of  the  section  particularly  to  be 
considered  is  subdiv.  5  and  its  proviso. 
Subdivision  5  undertakes  to  vest  in  tho 
trustee  property  which,  prior  to  the  filing 
of  the  petition,  the  bankrupt  could  by  anj 
means  have  transferred,  or  which  might 
have  been  levied  upon  or  sold  under  judicial 

9M  V.  m. 
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prooeM  againtt  him.    Then  follows  the  pro-  the  same  premium  to  meet  the  aontial  riik 

viso   with   reference   to   insurance   policies  during  the  latter  years  of  the  policy.    This 

which  have  a  cash  surrender  value,  permit-  excess  in  the  premium  paid  over  the  an- 

4 6 8] ting  a  bankrupt,  when  the  cash  *sur-  nual  cost  of  Insurance,  with  accumulations 

render  value  has  been  ascertained  and  stated,  of  interest,  eonstitutes  the  surrender  value, 

to  pay  or  secure  such  sum  to  the  trustee,  Though   this   excess  of  premiums   paid  is 

and  to  continue  to  hold,  own,  and  carry  the  legally  the  sole  property  of  the  company, 

policies  free  from  the  claims  of  creditors;  still  in  practical  effect,  though  not  in  law, 

•otherwise  the  policies  to  pass  to  the  trustee  it  is  moneys  of  the  assured,  deposited  with 

as  assets.  the  company  in  advance,  to  make  up  the 

Two  constructions  have  been  given  this  deficiency  in  later  premiums  to  cover  the 
section,  and  the  question,  as  presented  in  annual  cost  of  insurance,  instead  of  being 
this  case,  has  not  been  the  subject  of  direct  retained  by  the  assured,  and  paid  by  him  to 
determination  in  this  court.  The  one  favors  the  company  in  the  shape  of  greatly-in- 
the  view  that  only  policies  having  a  cash  creased  premiums,  when  the  risk  is  great- 
surrender  value  are  intended  to  pass  to  the  est.  It  is  the  'net  reserve'  required  by  law 
trustee  for  tlie  benefit  of  creditorsf  The  to  be  kept  by  the  company  for  the  benefit  of 
other,  conceding  that  the  proviso  deals  with  the  assured,  and  to  be  maintained  to  the 
this  class  of  policies,  maintains  that  policies  credit  of  the  policy.  So  long  as  the  policy 
of  life  insurance  wliich  have  no  surrender  remains  in  force,  the  company  has  not  prae- 
value  pass  to  the  trustee  under  the  Ian-  tically  any  beneficial  interest  in  it,  except 
guage  of  §  70a  immediately  preceding  the  as  its  custodian,  with  the  obligation  to 
proviso,  which  reads:  "Property  which,  maintain  it  unimpaired  and  suitably  in- 
prior  to  the  filing  of  the  petition,  he  could  vested  for  the  benefit  of  the  insured.  This 
by  any  means  have  transferred,  or  which  is  the  practical,  though  not  the  legal,  rela- 
might  have  been  levied  upon  and  sold  under  tion  of  the  company  to  this  fund, 
judicial  process  against  him."t  "Upon  the  surrender  of  the  policy  before 

To  determine  the  congressional  intent  in  the  death  of  the  assured,  the  company,  to  be 

this  respect  requires  a  brief  consideration  relieved  from  all  responsibility  for  the  in- 

of  the  nature  of  the  riglits  dealt  with.    Life  creased  risk,  which  is  represented  by  this 

insurance  may  be  given  in  a  contract  pro-  accumulating  reserve,  could  well  afford  to 

viding  simply  for  payment  of  premiums  on  wrrender  a  considerable  part  of  it  to  the 

a   calculated   basis   which   accumulates   no  assured,  or  his  representative^    A  return  of 

surplus  for  the  holder.    Such  insurance  has  *  P*^,*°  '^^  '^™  ^'  ^*^'  ^  "^^  ^''^^J 

no  surrender  value.    Policies,  whether  pay-  ™^.'  .       .  ,x  ^     i^i. 

able  at  the  end  of  a  term  of  years  or  at  dJTtt,  ,.  ?^'*  '^  ''",^*»  «**!*  ''"•'  "PP^TIJ*  ? 

may  be  issued  upon  a  basis  of  calculation  ^^  f  "^-  J^""*?  I^l*""?;'  l''  ^•„^' 

which  accumulate,  a  net  reaerye  in  faror  of  *<«.  «  I-  -J.  1018.  26  Sup.  Ct.  Rep.  686; 

the  policy  holder,  and  whieh  form,  a  con-  ""«,^,''  '•  ^*'**"»' „*<"*  "i  ^-  ^'  "  ^ 

.oqu^t    baaia    for    the    surrender    of    the  '\^,P:  "..^up-  Ct-  Rep-  488. 

policy  by  the  insured,  with  advantage  to  „*^"*f  *?*  **!S^™?    '^  I^  *!.  if, '  ^ 

the  company  upon  the  payment  of  a  part  f."  «***•.•*  ^-  ^^'  "*?%"•'  ^  "^  »«  'V*- 

of  this  accumulated  nJr^e.    This  feature  «**  PiT"""*"  "-f*. '»'  J^urance  poll- 

of  surrender  value  was  discussed  by  Judge  "'^'/J^  .«ction  providing  for  tiie  pa«ing 

469]Brown  of  the  'southern  district  of  New  »'  V*  "T^  'k  **'5  ^^™P*  *?  *^«  *r»** 

York,  in  Re  McKinney.  18  Fed.  636,  637 :  «»»*"»««  the  broad  lanpiage  of  "•»»«>•-- 

iiTi.-  «    *    « iu        1         »    iu  J  ****>  •**■  *''d  personal."    Under  this  stat- 

"The  first  of  these  elements,  the  surrender  „».  ,4 ...  K    „.  .,  _.  ..    . 

_  i„       «  iu     _  !•  1         iu     *    t  *•**  "  "*•  "•'"  »n  R«  McKinney,  supra,  that 

value  of  the  poucy,  arises  from  the  fact  ^u.  «  .  iu    tn     «  iu    v     ■ <. 

....  i.L    a     1  I        _■  u  •  ^*  insurance  upon  the  Ufa  of  the  bankrupt 

that  the  fixed  annual  premium  is  much  in  _„4.j  j_  xi,.  jJl  v      »      »,»-       1     *_  Ju 

excess  of  the  annual  risk  during  the  earlier  ^^^^  ^^  ,^  Jj^  TurreTder  vSlie  at  tht 

years  of  the  po  icy--an  «»«««  made  neces-  ^.^^  ^,  ^^^  ^j.      ^^  ^^^  j^ 

sary  in  order  to  balance  the  deficiency  of        j„  g^j^^^  v.  Stratton;  supra,  this  court 

tRe  Buelow,  98  Fed.  86;   Re  Josephson,  ^^^^  *^at  the  law  of  the  sUte  of  Washing- 

121  Fed.  142;  Gould  v.  New  York  L.  Ins.  ton,  exempting  the  proceeds  of  life  inrar- 

Co.  132  Fed.  927;  Morris  v.  Dodd,  110  Ga.  ance  policies,  was  applicable,  and  under  the 

006,  60  L.R.A.  33,  78  Am.  St.  Rep.  129,  86  bankruptcy  act  of  1898,  %  6,  the  bankrupt 

^'  ^*  ^^'  might    retain    such    policies.     The   circuit 

*T>    «    •       -/v^  T^  ^   ..    ^    »,.     ,  1.  ,^-  court  of  appeals  for  the  ninth  circuit,  from 

wi^i^/'  ^''  i^V^'  ^^n^n^WUf'  J?S  '^^^ich  Holden  v.  Stratton  came  by  certioimri 

Fed.  164;  Re  Welling,  51  C.  C.  A.  161,  113  .     ,.«  _▲   v  j  v  u  al  a  «  ^n -  «^ 

Fed.  189;  Re  Coleman,  69  C.  C.  A.  496,  136  ^  ^,***',T^  ^  ^^^^  *^**  •  ^®*  T"  "?* 

Fed.  818;  Re  Kettling,  99  C,  C.  A.  87,  175  controlled  by  the  exemptions  provided  im 

Fed.  66;   Re  Oreer.  30  L.R.A.(NJ3.)    990,  8  «  of  the  bankruptcy  act,  and  had  adhewC 

102  C.  C.  A.  78,  17S  Fed.  632.  to   iti  fonnm   ^«i^\^  Va.  ^^j^  ^^bsS^^  ^Sl 
ftT  li.  ed.  ^^^ 
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hJLA.  IBS,  44  C.  C.  A.  233,  104  Fed.  870, 
in  which  |  70a  had  been  eonfltrued  to  pass 
insurance  policies  having  a  cash  surrender 
vmliM  to  the  trustee,  unless  the  bankrupt 
paid  or  secured  the  surrender  value,  as 
pointed  out  in  the  section.  While  this  court 
held  that  the  exemption  under  the  state  law 
applied  under  the  bankruptcy  act  to  the 
policy  in  question,  coming  to  deal  with  t\\e 
construction  of  f  70a,  this  court  said  (198 
U.  8.  p.  213) : 

''As  I  70a  deals  only  with  property  which, 
not  being  exempt,  passes  to  the  trustee,  the 
mission  of  the  proviso  was,  in  the  interest 
of  the  perpetuation  of  policies  of  life  in- 
surance, to  provide  a  rule  by  which,  where 
such  policies  passed  to  the  trustee  because 
they  were  not  exempt,  if  they  had  a  sur- 
render value  their  future  operation  could 
bs  preserved  by  veeting  the  bankrupt  with 
the  privilege  of  paying  such  surrender  value, 
whereby  the  policy  would  be  withdrawn  out 
of  the  category  of  an  asset  of  the  estate. 
That  is  to  say,  the  purpose  of  the  proviso 
was  to  confer  a  benefit  upon  the  insured 
471]bankrupt  by  limiting  *the  character  of 
the  interest  in  a  nonexempt  life  insurance 
policy  which  should  pass  to  the  trustee,  and 
not  to  cause  such  a  policy  when  exempt  to 
beeome  an  asset  of  the  estate.  When  the 
purpose  of  the  proviso  is  thus  ascertained 
it  becomes  apparent  that  to  maintain  the 
construction  which  the  argument  seeks  to 
affix  to  the  proviso  would  cause  it  to  pro- 
duce a  result  diametrically  opposed  to  its 
spirit  and  to  the  purpose  it  was  intended 
to  subserve." 

The  section  came  again  before  this  court 
in  Hiscock  v.  Mertens,  supra,  and  it  was 
held  that  the  insured  was  entitled  to  re- 
tain the  policies  upon  the  payment  to  the 
trustee  of  a  sum  equivalent  to  the  amount 
the  company  was  willing  to  pay  according 
to  its  custom,  although  there  was  no  stipu- 
lation in  the  policies  as  to  a  cash  surrender 
value,  and  upon  this  subject  the  court  said 
(p.  212) : 

"What  possible  difference  could  it  make 
whether  the  surrender  value  was  stipulated 
in  a  policy  or  universally  recognized  by  the 
companies?  In  either  case  the  purpose  of 
the  statute  would  be  subserved,  which  was 
to  secure  to  the  trustee  the  sum  of  such 
value  and  to  enable  the  bankrupt  to  'con- 
tinue to  hold,  own,  and  carry  such  policy 
free  from  the  claims  of  the  creditors  par- 
ticipating in  the  distribution  of  the  estate 
under  the  bankruptcy  proceedings.'" 

And  in  that  case  it  appeared  that  this 
sum  was  less  than  $6,000,  whereas  in  a 
short  time,  some  six  months  later,  the  ma- 
turity of  one  of  the  policies  would  give  it 
s  WMlue  of  over  111,000.  But  this  court  held 
^Mt  ihj§  eireuastMDeB  mmde  bo  difftrenos 


in  the  right  of  the  insured  to  pay  .the  sur- 
render value  and  hold  the  policy. 

True  it  is  that  life  insurance  policies  are 
a  species  of  property  and  might  be  held  to 
pass  under  the  general  terms  of  subdiv.  5, 
§  70a,  but  a  proviso  dealing  with  a  class  of 
this  property  was  inserted  and  must  be 
given  its  due  weight  in  construing  the  stat- 
ute. It  is  also  true  that  a  proviso  may 
sometimes  mean  simply  additional  legisla- 
tion, *and  not  be  intended  to  have  the  [479 
usual  and  primary  office  of  a  proviso,  which 
is  to  limit  generalities  and  exclude  from  the 
scope  of  the  statute  that  which  would  other- 
wise be  within  its  terms. 

This  proviso  deals  with  explicitness  with 
the  subject  of  life  insurance  held  by  tlie 
bankrupt  which  has  a  surrender  value. 
Originally  life  insurance  policies  were  con- 
tracts in  consideration  of  annual  sums  paid 
as  premiums  for  the  payment  of  a  fixed  sum 
on  the  death  of  the  insured.  It  is  true  tliat 
such  contracts  have  been  much  varied  in 
form  since,  and  policies  payable  in  a  period 
of  years,  so  as  to  become  investments  and 
means  of  money  saving,  are  in  common  use. 
But  most  of  these  policies  will  be  found  to 
have  either  a  stipulated  surrender  value  or 
an  established  value,  the  amount  of  which 
the  companies  are  willing  to  pay,  and  which 
brings  the  policy  within  the  terms  of  the 
proviso  (Hiscock  v.  Mertens,  supra),  and 
makes  its  present  value  available  to  the 
bankrupt  estate.  While  life  insurance  is 
property,  it  is  peculiar  property.  Legis* 
latures  of  some  of  the  states  have  provided 
that  policies  of  insurance  shall  be  exempt 
from  liability  for  debt,  and  in  many  states 
provision  is  made  for  the  protection  from 
such  liability  of  policies  in  favor  of  those 
dependent  upon  the  insured.  See  Holden  v. 
Stratton,  supra. 

Congress  undoubtedly  had  the  nature  of 
insurance  contracts  in  mind  in  passing  §  70a 
with  its  proviso.  Ordinarily  the  keeping  up 
of  insurance  of  either  class  would  require 
the  payment  of  premiums  perhaps  for  a 
number  of  years.  For  this  purpose  the  es- 
tate might  or  might  not  have  funds,  or  the 
payments  might  be  so  deferred  as  to  unduly 
embarrass  the  settlement  of  the  estate. 
Congress  recognized  also  that  many  policies 
at  the  time  of  bankruptcy  might  have  a 
very  considerable  present  value  which  a 
bankrupt  could  realize  by  surrendering  his 
policy  to  the  company.  We  think  it  was 
this  latter  sum  that  the  act  intended  to  se- 
cure to  creditors  by  requiring  its  payment 
*to  the  trustee  as  a  condition  of  keep-  [47S 
ing  the  policy  alive.  In  passing  this  statute 
Congress  intended,  while  exacting  this  mueh, 
that  when  that  sum  was  realized  to  the  es- 
tate, the  bankrupt  should  be  permitted  to 
retain  the  insuranee  which,  because  of  ad- 
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vancing  years  or  declining  health,  it  might  Bankruptcy  —  assets  —  life  Insurance  — 

be  impossible  for  him  to  replace.    It  is  the  cash     surrender     value  —  death     of 

twofold  purpose  of  the  bankruptcy  act  to  5^?"^r"'**\      ..        *•♦•      ;    k-  i,^„«*«- 

_A  X u       4.  X      M  xu^  u ^u«,.«*  L*«  ««o».  The  time  when  the  petition  in  bankruptcy 

convert  the  estate  of  the  bankrupt  into  cash  .^  ^,^^  ^^^  ^^^  ^^^^  Surrender  value  of  the 

and  distribute  it  among  creditors,  and  then  jnguyance  policies  mentioned  in  the  proviso 

to  give  the  bankrupt  a  fresh  start  with  such  in  ^^^^  bankrupt  act  of  July   1,   1898    (30 

exemptions  and   rights  as  the  statute  left  Stat,  at  L.   565,   chap.   541,   U.   S.   Comp. 

untouched.     In  the  light  of  this  policy  the  Stat.  8upp.  1911,  p.  1511),  §  70a,  subd.  5, 

act  must  be  construed.     We  think  it  was  tliat  a  bankrupt,  when  the  cash  surrender 

the   purpose   of   Congress    to   pass   to   the  value    of    insurance    policies    having    such 

trustee   that   sum  which  was   available   to  ^^^^^  »^"  ^"  ascertained   may  nay  or  se- 

w   o^         XX  XV    A-         #ui        X      «-«  cure  such  sum  to  the  trustee  and  continue 

the  bankrupt  at  the  time  of  bankruptcy  as  a  ^^  ^^^^  ^^^  ^^^  ^,,^^  ,^^  ^^^^  ^,,^  ^,^j„3 

cash  asset;  otherwise  to  leave  to  the  m-  ^f  creditors,  otherwise  the  policies  shall 
sured  the  benefit  of  his  life  insurance.  pass  to  the  trustee  as  assets,  and  hence  the 
It  should  be  observed,  in  this  connection,  death  of  the  bankrupt  between  the  time  of 
that  in  the  persent  case  the  company  ha/i  the  filing  of  the  petition  and  the  date  of 
advanced  upon  the  policies  their  full  sur-  the  adjudication  does  not  make  the  pro- 
render  value,  as  stipulated  in  the  policies,  ceeds  of  the  policies,  over  and  above  the 
and  that  the  only  interest  that  could  have  cash  surrender  value,  assets  in  the  hands 
\  .  xt.  X  X  ij  u  1-  XI  of  the  trustee,  although  that  section  also 
passed  to  the  trustees  would  have  been  the  provides  that  the  trustee,  upon  his  appoint- 
speculative  right  to  the  net  proceeds  of  the  nj^^^  and  qualification,  becomes  vested  by 
policies,  contingent  upon  the  death  of  operation  of  law  with  the  title  of  the  bank- 
the  bankrupt,  and  possibly  dependent  upon  rupt  as  of  the  date  of  adjudication, 
the  payment  of  large  annual  premiums  for  I  For  other ^casg.  sw^Bankruptcj.  VI.  a.,  in 

thirteen  years. 

It  is  urged,  however,  that  under  §  70a,  [No.  696.] 
the  cash  surrender  value  was  to  be  paid  by 

the    bankrupt   when    ascertained,    and    the  Argued  March  13,  1913.    Decided  April  28, 

policies  kept  alive  for  n%8  benefit;   and  as  ^913 
these    policies    had    been    assigned    by    the 

beneficiary  to  Mclntyre  k  Company,  not  as  /^N  WRIT  of  Certiorari  to  the  United 
collateral,  but  absolutely,  they  would  not  \J  States  Circuit  Court  of  Appeals  for  the 
come  witliin  the  terms  of  the  proviso,  and  Second  Circuit  to  review  a  judgment  which 
therefore  the  proceeds  of  the  policies  vested  affirmed  an  order  of  the  District  Court  for 
in  the  bankrupt  estate;  but  we  find  noth-  the  Southern  District  of  New  York,  direct- 
ing in  the  act  by  which  the  right  of  the  j^g  ^^^  ^^  proceeds  of  policies  of  insur- 
assignee  of  a  policy  to  the  benefits  which  ^^^  ^p^^  ^Yib  Ufe  of  a  bankrupt,  less  their 
would  have  accrued  to  the  bankrupt  is  lim-  ^^^j^  gurrender  value,  be  paid  to  the  bank- 
itcd.     As  we  have  construed  the   statute,  ^^.,^  executor.    Affirmed. 

its  purpose  was  to  vest  the  surrender  value  ^^^  ^^^^  ^^.^  k-^i^^    hq  n    n    a    tkq 

,    .r   X      .      *     XI     u      ux    *  XI          i-x  oee  same  case  below,  113  C.  C.  A.  168, 

in  the  trustee  for  the  benefit  of  the  creditors,  ,qo  FihI    ft34 

and  not  otherwise  to  limit  the  bankrupt  in  ^,     *  *  x     '       x  x  ^  .    ^i. 

dealing  with  his  policy.  The  facU  are  stated  m  the  opinion. 

474]  *As  to  the  reimbursement  of  Crouse  Mr.  Charles  K.  Beekman  argued  the 
for  the  premiums  advanced  by  him,  and  the  cause  and  filed  a  brief  for  petitioner: 
application  by  him  of  the  proceeds  of  the  Life  insurance  policies  of  a  bankrupt,  pay- 
policies  to  particular  items  of  indebtedness  able  to  himself,  his  executors,  administra- 
of  the  bankrupt  estate  in  his  favor, — upon  tors,  or  assigns,  but  having  no  actual  sur- 
the  facts  found  we  have  no  occasion  to  dis-  render  value,  payable  at  the  time  of  the  fil- 
turb  the  decree  of  the  circuit  court  of  ap-  ing  of  an  involuntary  petition  in  bankruptcy 
peals*  against  him,  either  by  their  terms,  or  tht 
It  results  that  the  judgment  of  the  Cir-  concession  of  the  company  issuing  the  same, 
cuit  Court  of  Appeals  most  be  affirmed.  are   property  within   the  meaning  of   the 

bankruptcy  act,  and  pass  to  a  trustee  as  ae- 

■~"~"  sets  of  his  estate. 

A.  LEO  EVERETT,  as  Trustee  in   Bank-  r^?'^'^^^'''^ ^,' ^k^'j^^^^^ 

ruptcy  of  Alfred  M.  Judson,  Individually  ?"«**^y  Jl  ^^'^f"'  ^t^x,^!  ^CtI*?'  ifo'  It 

and  as  a  Member  of  the  Firm  of  Judson  ^  «d-   133,  137,  38   L.R.A.(N.S.)    642,   32 

A  Judson,  Petitioner,  Sup.  Ct.  Rep.  68,  Ann.  Cas.  1913  B,  863; 

V.  Sessions  v.  Romadka,  146  U.  S.  29,  30,  36 

WILLIAM  D.  JUDSON,  as  Executor  of  the  L.  ed.  609,  610,  12  Sup.  Ct.  Rep.  799;  Re 

Last   Will  and   Testament  of  Alfred  M.    —— : — : — — — : 7 ; 

Judson  Note. — As  to  life  insurance  aa  «ma^  tft. 

bankrupt — wt  uoXa  \«  'ft.\xt\vs3L^%a».^  *  ^Twoa^^ 

(See  S.  C.  Aeporter'f  ed.  474-479.)  wU,  n^                                                     ^^ 

9f  L.  ed.  ^^ 
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Drear,  80  L.R.A.(N£.)  990,  102  C.  C.  A. 
78»  178  Fed.  632;  Re  Welling,  61  C.  C.  A. 
101,  118  Fed.  189;  Meyers  v.  Josephson,  10 
Am.  Bftokr.  Rep.  687. 

Tliey  are  also  property  which  the  bank- 
rupt, prior  to  the  filing  of  the  petition  in 
bankmptey,  could  have  transferred. 

1  Remington,  Bankr.  p.  556,  §  1002;  Re 
Barrow,  98  Fed.  583,  8  Am.  Bankr.  Rep.  416; 
Partridge  ▼•  Andrews,  41  L.R.A.(N.S.)  128, 
112  C.  a  A.  69, 191  Fed.  829. 

If  policies  of  life  insurance  payable  to  a 
bankrupt,  his  executors,  administrators,  or 
assigns,  have  a  surrender  value  at  the  time 
the  petition  was  filed,  and  the  bankrupt  dies 
before  adjudication,  his  legal  representatives 
oannot  obtain  the  proceeds  thereof  by  paying 
or  securing  to  the  trustee  this  surrender 
value  only. 

Partridge  v.  Andrews,  41  L.RJL.(N.8.) 
128,  112  C.  C.  A.  69,  191  Fed.  825,  27  Am. 
Bankr.  Rep.  397. 

The  trustee  takes  title  to  the  proceeds  of 
property  which  was  owned  by  the  bankrupt 
at  the  time  the  petition  was  filed,  as  well 
as  to  the  actual  property  which  then  be- 
longed to  the  bankrupt. 

Partridge  v.  Andrews,  41  L.ILA.(N.S.) 
123,  112  C.  C.  A.  69,  191  Fed.  831;  1  Rem- 
ington,  Bankr.  p.  647,  §  1135;  Re  McDon- 
nell, 101  Fed.  239,  4  Am.  Bankr.  Rep.  94; 
Re  Ghazal,  98  C.  C.  A.  517,  174  Fed.  809, 
23  Am.  Bankr.  Rep.  178;  Re  Laplume  Con- 
densed Milk  Co.  145  Fed.  1013,  16  Am. 
Bankr.  Rep.  729;  Re  Pease,  4  Am.  Bankr. 
Rep.  582. 

The  cash  surrender  value  referred  to  in 
the  proviso  of  §  70a,  subd.  5,  is  the  sur- 
render value  as  of  the  date  upon  which  the 
same  is  stated  to  the  trustee  by  the  company 
issuing  the  same;  to  wit,  after  adjudication 
upon  the  date  of  the  trustee's  qualification 
or  thereafter,  and  not  the  surrender  value 
when  the  petition  was  filed. 

Re  McKinney,  15  Fed.  537;  Holden  v. 
Stratton,  198  U.  S.  214,  49  L.  ed.  1022,  25 
Sup.  Ct.  Rep.  656;  Hiscock  v.  Mertens,  205 
U.  8.  202,  209,  51  L.  ed.  771,  774,  27  Sup. 
Ct  Rep.  488. 

The  trustee  takes  title  to  rights  of  action 
arising  upon  contracts  which  existed  at  the 
date  of  adjudication,  but  which  had  not 
matured  at  petition  filed,  where  the  bank- 
rupt has  died  between  those  dates,  and  the 
contracts  were  owned  by  him  prior  to  the 
filing  of  the  petition. 

Matthews  v.  American  Cent.  Ins.  Co.  154 
N.  Y.  460,  39  LJRA..  433,  61  Am.  St.  Rep. 
627,  48  N.  K  751 ;  Partridge  v.  Andrews,  41 
L.R.A.(N.S.)  123,  112  C.  C.  A.  69,  191  Fed. 
325,  27  Am.  Bankr.  Rep.  397. 

Mr,  OeoTge  8.  Ludlow  argued  the  cause, 
Mnd,  with  Mr.  Wilbur  L.  Ball,  filed  a  brief 
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that  could  at  any  time  pass  to  Iha  imslM 
was  their  cash  surrender  value. 

Hiscock  ▼.  Mertens,  205  U.  a  202,  il2,  01 
L.  ed.  771,  775,  27  Sup.  Ct.  Rep.  488. 

The  trustee  is  entitled  only  to  the  prop- 
erty ovmed  by  the  bankrupt  at  the  date  of 
the  filing  of  the  petition,  and  not  to  prop- 
erty acquired  by  him  or  his  estate  between 
that  date  and  the  date  of  adjudication. 

Re  Harris,  2  Aul  Bankr.  Rep.  3^9;  Bo 
Pease,  4  Am.  Bankr.  Rep.  678;  Re  Elmim 
Steel  Co.  5  Am.  Bankr.  Rep.  487;  State 
Bank  v.  Cox,  16  Am.  Bankr.  Rep.  85;  Sibky 
V.  Nason,  22  Am.  Bankr.  Rep.  712;  Smith 
V.  Bcrman,  24  Aul  Bankr.  Rep.  855;  Re 
Schermerhom,  16  Am.  Bankr.  Rep.  507. 

Mr.  Justice  Day  delivered  the  opinion 
of  the  court: 

This  case  involves  the  title  to  the  pro- 
ceeds of  certain  insurance  policies  upon  the 
life  of  Alfred  M.  Judson,  bankrupt,  de- 
ceased, collected  by  the  trustee  in  bank- 
ruptcy. The  executor  of  Judson's  estate 
brought  suit  against  the  trustee  in  the 
United  States  district  court  for  the  south- 
em  district  of  New  York,  asserting  title  to 
such  funds.  The  district  court  ordered  that 
the  proceeds  of  the  policies,  less  their  cash 
surrender  value,  be  paid  to  the  executor 
(188  Fed.  702);  the  circuit  court  of  ap- 
peals for  the  second  circuit,  upon  petition 
to  revise,  affirmed  that  order  (113  C.  C.  A. 
158,  192  Fed.  834),  and  the  case  comes  here 
on  certiorari. 

*A  petition  in  involuntary  bankruptcy  [47  7 
was  filed  against  the  firm  of  Judson  k  Judson 
and  its  members,  Alfred  M.  Judson  being 
one,  on  December  17,  1910,  and  on  Decem- 
ber 23,  1910,  Judson  entered  a  notice  of  his 
appearance  in  the  proceedings.  On  January 
9,  1911,  the  firm  and  its  members  were  ad- 
judged bankrupts,  and  on  February  9,  1911, 
Everett  qualified  as  trustee.  Judson  owned 
certain  life  insurance  policies  at  the  time 
of  the  institution  of  the  bankrupt  proceed- 
ings, and  thereafter  and  until  his  death, 
payable  to  his  executors,  administrators,  or 
assigns.  So  far  as  this  case  is  concerned,  at 
the  time  of  the  filing  of  the  petition  in  bank- 
ruptcy, these  policies,  with  cash  surrender 
values  and  subject  to  loans,  were  as  follows: 
One  policy  for  $5,000,  having  a  cash  ior- 
render  value  of  $2,291.49,  and  subject  to  a 
loan  of  $2,238;  another  for  $1,000,  having 
a  cash  surrender  value  of  $382.81,  and  sub- 
ject to  a  loan  of  $322;  and  another  for 
$10,000,  having  a  cash  surrender  value  of 
$5,030,  and  subject  to  a  loan  of  $5,240.  It 
therefore  appears  that  the  cash  surrender 
value  of  the  policies  on  December  17,  1010, 
was  $63.80. 

On  January  4,  1911,  Judson  committed 
suicvde.  '^oUca  Nva.%  i^i^ed  on  the  tmsteo 
thai  iba  tsMulai  (\«\m«^  ^^%  i\^V  >»AaBt 
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I  70a  of  the  bankruptcy  aet,  to  paj  to  the 
truBtee  the  cash  surrender  value  of  the  poli- 
eies  when  ascertained,  but  the  trustee  de- 
nied such  right  and  also  the  right  of  the 
executor  to  the  balance  of  the  proceeds  of 
the  policies.  Under  agreement,  the  insur- 
ance companies  paid  to  the  trustee  $8,676.14 
upon  the  policies.  The  executor  asserted 
title  to  the  difference  between  the  sum 
fealixed  on  the  policies  and  the  cash  sur- 
render value;  namely,  $8,611.34.  The  dis- 
trict eourt,  upon  the  authority  of  Burling- 
ham  V.  Grouse,  104  C.  C.  A.  227,  181  Fed. 
470,  held  that  the  proceeds  of  the  policies, 
over  and  above  the  cash  surrender  value  as 
of  the  date  of  the  filing  of  the  petition, 
passed  to  the  executor.  The  circuit  court 
ol  appeals  affirmed  the  order  of  the  district 
478]court,  holding  that  the  *time  when  the 
interest  of  the  bankrupt  estate  in  the  policies 
passed  to  the  trustee  was  the  date  of  the 
filing  of  the  petition,  and  further,  also  upon 
the  authority  of  Burlingham  v.  Grouse,  su- 
pra, that  the  interest  of  the  trustee  in  the 
policies  extended  only  to  their  cash  surren- 
der value. 

The  present  case  was  argued  at  the  same 
time  as  the  case  of  Burlingham  v.  Grouse 
[228  U.  8.  450,  ante,  020,  83  Sup.  Gt.  Rep. 
664],  and  in  so  far  as  it  is  like  that  ease 
the  principles  therein  laid  down  are  con- 
trolling. The  present  case  has,  however,  a 
feature  not  directly  involved  in  the  case  of 
Burlingham  v.  Grouse,  because  Judson,  the 
insured,  committed  suicide  before  the  ad- 
judication in  bankruptcy,  although  after 
the  filing  of  the  petition,  and  it  is  the  con- 
tention of  the  petitioner  that  the  bank- 
ruptcy act  vested  the  title  to  the  property 
in  the  trustee  as  of  the  time  of  the  ad- 
judication, and  that  the  death  of  the  bank- 
rupt between  the  filing  of  the  petition  and 
the  date  of  the  adjudication  made  the  pro- 
ceeds of  the  policies  assets  in  the  hands  of 
the  trustee. 

While  it  is  true  that  §  70a  provides  that 
the  trustee,  upon  his  appointment  and  quali- 
fication, becomes  vested  by  operation  of 
law  with  the  title  of  the  bankrupt  as  of  the 
date  he  was  adjudged  a  bankrupt,  there  are 
other  provisions  of  the  statute  which,  we 
think,  evidence  the  intention  to  vest  in  the 
trustee  the  title  to  such  property  as  it  was 
at  the  time  of  the  filing  of  the  petition. 
This  subject  was  considered  in  Acme  Har- 
▼ester  Go.  v.  Beekman  Lumber  Go.  222  U. 
8-  800,  56  L.  ed.  208,  32  Sup.  Gt  Rep.  06, 
wherein  it  was  held  that,  pending  the  bank- 
rupt proceedings,  and  after  the  filing  of  the 
petition,  no  creditor  could  obtain  by  at- 
tachment a  lien  upon  the  property  which 
would  defeat  the  general  purpose  of  the  law 
to  dedicate  the  property  to  all  creditors 
alike.    Section  70a  vests  all  the  property  in 


the  trustee,  which,  prior  to  the  filing  of  the 
petition,  the  bankrupt  could  by  any  means 
have  transferred,  or  which  might  have  been 
levied  upon  and  sold  under  judicial  process 
against  Mol  The  ^bankrupt's  dis-  [470 
charge  is  from  all  provable  debts  and  claims 
which  existed  on  the  day  on  which  the  peti- 
tion for  adjudication  was  filed.  Zavelo  ▼. 
Reeves,  227  U.  8.  626,  630,  681,  ante,  676, 
678,  33  Sup.  Gt  Rep.  365.  The  schedule 
that  the  bankrupt  is  required  to  file,  show- 
ing the  location  and  value  of  his  property, 
must  be  filed  with  his  petition. 

We  think  that  the  purpose  of  the  law  was 
to  fix  the  line  of  cleavage  with  reference  to 
the  condition  of  the  bankrupt  estate  as  of 
the  time  at  which  the  petition  was  filed,  and 
that  the  property  which  vests  in  the  trustee 
at  the  time  of  adjudication  is  that  which 
the  bankrupt  owned  at  the  time  of  the  filing 
of  the  petition.  And  it  is  as  of  that  date 
that  the  surrender  value  of  the  insurance 
policies  mentioned  in  §  70a  should  be  ascer- 
tained. The  subsequent  suicide  of  the  bank- 
rupt before  the  adjudication  was  an  un- 
looked-for circumstance  which  does  not 
change  the  result  in  the  light  of  the  eon- 
struction  which  we  give  the  statute. 

It  follows  that  the  judgment  should  be 
affirmed. 


HANNAH  L.  ANDREWS,  Executrix  of  the 
Estate  of  Benajah  D.  Andrews,  Deeeaeed, 
Petitioner, 

V. 

HARVEY    J.    PARTRIDGE,    Trustee    la 
Bankrupt<7  of  Benajah  D.  Andrews. 

(See  8.  0.  Reporter's  ed.  470-481.) 

Bankruptcy  ~  assets  ~  Itfe  Insurance 
—cash  aurrender  value  —  death  of 
bankrupt. 

The  right  of  a  bankrupt  under  the  bank- 
rupt act  of  July  1,  1808  (30  Stat,  at  L.  565, 
chap.  541,  U.  S.  Comp.  Stat.  Supp.  1911,  n. 
1511),  S  70a,  subd.  5,  to  pay  the  trustee  in 
bankruptcy  the  cash  surrender  value  of  in- 
surance policies  on  his  life,  and  to  continue 
to  hold  and  own  them  free  from  the  claims 
of  creditors,  is  not  extinguished  by  his  death 
after  the  filing  of  the  petition,  but  before 
adjudication,  and  such  right  may  be  exer- 
cised by  his  executors. 
[For  other  esses  see  Baokraptey,  TL  a,  la 

Digest  8ap.  Ct  1008.] 

[No.  406.] 

Argued  March  13,  1013.    Decided  April  28, 

1013. 

Note. — As  to  life  insurance  assets  of 
bankrupt — see  note  to  Burlingjham  ^« 
Crouee,  ittte,  ^^. 
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Oct.  TkBM, 


ON  WRIT  of  Certiorari  to  tho  United 
States  Circuit  Court  of  Appeals  for  the 
Third  Circuit  to  review  a  decree  which,  re- 
versing a  decree  of  the  District  Court  for 
the  District  of  New  Jersey,  upheld  the  right 
ol  the  trustee  in  bankruptcy  to  the  proceeds 
of  policies  of  insurance  on  the  life  of  the 
bankrupt.    Reversed. 

See  same  case  below,  41  L.R.A.(N.S.) 
123,  112  C.  C.  A.  69,  191  Fed.  325. 

llie  facts  are  stated  in  the  opinion. 

Mr.  Samuel  H.  Richards  argued  the 
eaiiie,  and,  with  Mr.  Thomas  E.  French, 
filed  a  brief  for  petitioner: 

The  filing  of  the  petition  in  bankruptcy 
fixes  the  moment  when  the  affairs  of  the 
bankrupt  are  supposed  to  be  wound  up,  and 
there  is  no  reason  for  allowing  the  bankrupt 
estate  to  profit  by  delay  beyond  the  day  of 
■ettlcment. 

1  Loveland,  Bankr.  776;  Collier,  Bankr. 
9th  ed.  995;  Re  Elmira  Steel  Co.  109  Fed. 
472 ;  Re  Burka,  104  Fed.  326 ;  Re  Harris,  2 
Am.  Bankr.  Rep.  359;  Re  Hogan,  114  C.  C. 
A.  634, 194  Fed.  846;  Sexton  v.  Dreyfus,  219 
U.  S.  839,  344,  346,  55  L.  ed.  244,  245,  246, 
81  Sup.  Ct  Rep.  256. 

A  policy  can  have  no  surrender  value  at  a 
date  subsequent  to  the  death  of  the  insured. 
It  cannot  then  be  abandoned  and  given  up 
lor  cancelation.  It  has  a  matured,  face,  or 
payment  value,  and  no  longer  a  surrender 
Talue. 

Re  Welling.  61  C.  C.  A.  161, 113  Fed.  192; 
Riegel  v.  American  L.  Ins.  Co.  163  Pa.  134, 
19  L.R.A.  166,  26  Atl.  1070. 

The  bankrupt  does  not  defeat  the  title  of 
the  trustee,  and  again  acquire  title,  but  con- 
tinues to  hold,  own,  and  carry  such  policy. 
The  word  "continue"  does  not  admit  of  any 
intervening  substance  to  break  the  continu- 
ity.    It  implies  uninterrupted  connection. 

Belknap  v.  Belknap,  2  Johns.  Ch.  466,  7 
Am.  Dec.  548. 

The  purpose  of  the  statute  was  to  secure 
to  the  trustee  the  surrender  value,  and  to 
enable  the  bankrupt  to  continue  to  hold, 
own,  and  carry  the  policy  free  from  the 
claims  of  the  creditors  participating  in  the 
distribution  of  the  estate  under  the  bank- 
ruptcy proceedings. 

Hiscock  V.  Mertens,  205  U.  S.  202-212,  61 
L.  ed.  771-776,  27  Sup.  Ct.  Rep.  488. 

If  the  insurance  company  never  makes  a 
statement  of  the  cash  surrender  value,  the 
policy  never  passes  to  the  trustee. 

Van  Kirk  v.  Vermont  Slate  Co.  140  Fed. 
44. 

The  right  to  pay  or  secure  to  the  trustee 

the  surrender  value,  and  continue  to  hold, 

Qiwn,  and  carry  the  policies  free  from  the 

elmim  of  ereditoTB  participating  in  the  dis- 

tribution  of  big  egUte  under  the  bankruptcy 


proceedings,  passed  to  the  bankrupt's  widow 
as  executrix. 

18  Cyc.  1380,  1381 ;  Central  Nat.  Bank  v. 
Hume,  128  U.  S.  195-211,  32  L.  ed.  370-377, 
9  Sup.  Ct  Rep.  41;  Bonnel  v.  Dunn,  29  N.  J. 
L.  435;  Hiscock  v.  Mertens,  206  U.  S.  202, 
213,  61  L.  ed.  771,  776,  27  Sup.  Ct.  Rep. 
488;  Re  Josephson,  121  Fed.  142;  Meyers  v. 
Josephson,  59  C.  C.  A.  650,  124  Fed.  734; 
Gould  V.  New  York  L.  Ins.  Co.  132  Fed.  927; 
Re  Judson,  188  Fed.  702,  affirmed  113  C.  C. 
A.  158,  192  Fed.  834;  Re  McKinney,  15  Fed. 
535;  Morris  v.  Dodd,  110  Ga.  606,  50  L.R.A. 
33,  78  Am.  St.  Rep.  129,  86  S.  E.  83;  Re 
Pease,  4  Am.  Bankr.  Rep.  582;  Re  Zotti,  108 

C.  C.  A.  196, 186  Fed.  84;  Sexton  v.  Dreyfus, 
219  U.  S.  339,  344,  346,  55  L.  ed.  244,  245, 
246,  31  Sup.  Ct  Rep.  256;  Van  Kirk  ▼.  Ver- 
mont Slate  Co.  140  Fed.  38. 

Mr.  John  D.  McMnllin  argued  the 
cause  and,  with  Mr.  Henry  F.  Stockwell, 
filed  a  brief  for  respondent: 

If  the  contracts  of  insurance  are  property 
which  could  be  assigned  by  the  bankrupt 
prior  to  the  petition,  they  vest  in  the  trus- 
tee, as  of  adjudication,  in  the  condition  in 
which  they  are,  and  with  the  values  which 
they  have  at  the  time  of  the  adjudication, 
unless  excepted  by  the  provisa 

Re  Welling,  51  C.  C.  A.  151,  113  Fed.  193; 
Re  Drear,  30  L.R.A.(N.S.)  990,  102  C.  C.  A. 
78,  178  Fed.  637. 

Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

Harvey  K.  Partridge,  trustee  in  bank- 
ruptcy of  Benajah  D.  Andrews,  by  petition 
filed  in  the  United  States  district  court  for 
the  district  of  New  Jersey,  sought  to  ac- 
quire the  title  to  the  proceeds  of  certain  in- 
surance policies  upon  the  life  of  Benajah 

D.  Andrews,  bankrupt,  deceased,  a  claim 
to  such  proceeds  having  been  made  by  the 
executrix  of  Andrews's  estate.  An  order 
having  been  entered  in  the  district  court  in 
favor  of  the  executrix,  except  as  to  the  cash 
surrender  value  of  the  policies,  the  circuit 
court  of  appeals  for  the  third  circuit,  upon 
a  petition  to  revise,  reversed  the  decree  of 
the  district  court,  and  ordered  that  the  pro- 
ceeds pass  entirely  to  the  trustee.  41 
L.R.A.(N.S.)  123,  112  C.  C.  A.  69,  191  Fed 
325.  To  review  that  decree  this  writ  of 
certiorari  was  issued. 

It  appears  from  the  finding  of  facts  by 
the  circuit  court  of  appeals  that  a  petition 
in  involuntary  bankruptcy  was  filed  against 
Andrews  on  February  3,  1910;  that  on  April 
4,  1910,  he  was  adjudicated  a  bankrupt,  and 
on  April  28th  of  the  same  year  a  trustee 
was  elected  and  qualified.  It  further  appears 
that  Andrews  died  on  February  15,  1910, 
^having  at  that  time,  and  at  the  time[481 
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of  the  filing  of  the  petition  in  bankruptcy, 
two  policies  of  insurance  upon  bis  life,  one 
for  $10,000,  payable  upon  bis  deatb  to  his 
executors,  administrators,  or  assigns,  and 
the  other  for  $5,000,  payable  upon  bis  deatb 
to  bis  estate.  At  the  date  of  filing  the  peti- 
tion in  bankruptcy  the  $10,000  policy  had 
a  cash  surrender  value  of  $14.93,  and  was 
subject  to  a  loan  of  $4,481.30;  and  the 
$5,000  policy  bad  a  cash  surrender  value  of 
$100.  Under  a  stipulation  between  the  trus- 
tee and  the  executrix  the  net  proceeds  of 
the  two  policies  were  paid  to  the  trustee,  to 
be  held  until  the  title  thereto  bad  been  de- 
termined. 

The  district  court  decreed  that  the  trustee 
was  entitled  to  the  cash  surrender  value  of 
the  policies  as  of  the  date  of  the  filing  of 
the  petition,  and  that  the  bankrupt  estate 
had  no  interest  in  the  balance  of  the  pro- 
ceeds of  the  policies.  The  circuit  court  of 
appeals  also  held  that  the  cash  surrender 
value  of  the  policies  must  be  ascertained 
as  of  the  date  of  the  filing  of  the  petition 
in  bankruptcy.  Construing  §  70a  of  the 
bankruptcy  act,  it  decided,  however,  that 
the  policies  passed  to  the  trustee,  subject  to 
the  right  of  the  bankrupt  to  pay  or  secure 
to  the  trustee  the  cash  surrender  value  of 
the  policies,  and  to  continue  to  hold  and 
own  them,  but  that  this  right  was  extin- 
guished by  his  death  before  adjudication. 

This  case  was  argued  and  submitted  at 
the  same  time  as  the  cases  of  Burlingham  v. 
Grouse,  228  U.  S.  459,  ante,  920,  33  Sup.  Ct. 
Rep.  564,  and  Everett  v.  Judson,  228  U.  8. 
474,  ante,  927,  33  Sup.  Ct  Rep.  668.  An  ap- 
plication of  the  principles  therein  laid 
down  requires  the  reversal  of  the  judgment 
of  the  Circuit  Court  of  Appeals,  and  it  is 
accordingly  reversed. 


482]  •NORTHERN  PACIFIC  RAILWAY 
COMPANY  and  Northern  Paeifie  Railroad 
Company,  Appts., 

V. 

JOSEPH  H.  BOYD. 

(See  8.  C.  Reporter's  ed.  482-616.) 

Corporntions— following  diverted  funds 
^leaso  of  railroad. 

1 .  An    agreement    between    one    railway  I 
eompany    and    the    president    of    another,' 


bj  which  the  latter  was  to  deliver  to  the 
former  a  majoritv  of  the  capital  stock  in 
his  company,  and  was  to  cause  such  eom- 
pany to  lease  its  road  for  999  years  to  the 
other  company,  for  a  rental  payable  only 
from  net  profits,  and  was  to  have  his  com- 
pany issue  bonds  to  be  j^aranteed  by  the 
lessee  in  an  amount  which  was  twice  the 
value  of  the  road,  a  part  of  which  were  to  be 
used  in  refunding  an  outstanding  issue,  and 
the  proceeds  of  ttie  other  and  larger  part  to 
be  used  in  paying  for  the  stock,  constituted, 
when  carried  out,  a  wrongful  diversion  of 
such  proceeds,  which  renders  the  lessee  liable 
in  equity  to  a  judgment  creditor  of  the 
lessor  until  the  funds  are  restored  to  the 
true  owner,  and  such  obligation  is  not  les- 
sened or  discharged  by  the  subsequent  ex- 
penditure of  a  larger  sum  by  the  lessee  ia 
bettering  or  extending  the  leased  line. 
[For  other  cases,  see  Corporations,  XI.  a;  YL 

f;   Railroads,   V.;   TrasU,   Y.   b,  in   Dlcest 

Sup.  Ct.  1908.1 

Corporations  ~  reorganisation  ~  Talld- 
Ity  as  to  creditors  «  participation  bjr 
stockholders. 

2.  The  reservation  bv  the  old  stockholders 
in  an  agreement  for  the  reorganization  of 
an  insolvent  railway  company  of  a  stock 
interest  in  the  new  company,  which  was  to 
and  did  purchase  the  railway  property  at 
a  foreclosure  sale  made  pursuant  to  ths 
agreement  and  under  a  consent  decree,  al- 
though free  from  fraud,  leaves  the  proper^ 
still  subject  to  the  claims  of  nonassenting 
unsecured  creditors  of  the  original  company, 
who  were  not  parties  to  the  foreclosure,  nor 
made  such  by  notifying  creditors  by  pub- 
lication to  prove  their  claims. 

[7or  other  cases,  see  Corporations,  III.  b.  In 
Digest  Sup.  Ct.  1908.] 

Judgment  ~  res  Judicata  ~  parties. 

3.  A    judgment    dismissing   the    bill    by 

which  an  unsecured  creditor  of  an  insolvent 

corporation  attacks  a  reorganization  plan 

under  which  a  stock  interest  in  the  new 

corporation  was  to  he  reserved  for  the  old 

stockholders  is  not  binding  as  res  judicata 

upon  another  unsecured  cr^litor,  not  a  party 

to  the  reoord. 

[For  other  eases,  see  Jadgmeot,  III.  k,  in  Di- 
gest Sup.  Ct  1908.] 

lilmitatlon  of  actions  —  laches  ~  setting 

aside  Judicial  sale. 

4.  Ten  years'  delay  on  the  part  of  a  non* 
assenting  unsecured  creditor  of  an  insolvent 
corporation  before  attackinff  in  equity  a  re- 
organization plan  effected  by  judicial  sals 
under  which  a  stock  interest  in  the  new 
corporation  was  reserved  for  the  old  stock- 
holders is  not  such  laches  as  bars  the  suit 
where  the  corporations  and  their  stockhold- 
ers were  not  prejudiced  thereby,  and  ths 


Note. — As  to  the  right  of  creditors  of  a 
corporation  which  has  transferred  all,  or 
substantially  all,  of  its  assets  to  another 
corporation,  to  subject  the  assets  so  trans- 
ferred to  an  equitable  lien  or  preference — 
see  note  to  Ex  parte  Savings  Bank,  6  LJtJk. 
(N.S.)  620. 

On  the  effect  ol  consolidation,  m«vg«r  or 
6T  li.  ed. 


absorption  of  corporation  on  its  unsecured 
liability,  in  the  absence  of  applicable  stat- 
utory or  contract  provisions— see  notes  to 
Atlantis  &  B.  R.  Co.  v.  Johnson,  11  LJLA. 
(N.S.)  1119;  and  Lnsbecks  ▼.  Des  Moiass 
Cabinet  Co.  82  L.RJL.(N.S.)  616. 
As  to  laehss  as  a  defense— -sm^  ^waftM^  Va 
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deUj  was  not  the  result  of  inexcusable  neg- 
lect, but  was  in  spite  of  the  creditor's  dili- 
gent effort  to  reduce  his  claim  to  judgment, 
80  that  he  might  proceed  in  equitj,  which 
was  accomplished  only  after  protracted  liti- 
gation. 

[For  other  cases,  see  Limitation  of  Actions,  I. 
b^  2,  g.  in  Digest  8ap.  CL  1908.] 

[No.  47.] 

Argued  Noyember  11  and  12,  1012.    Decided 

April  28,  1913. 

APPEAL  from  the  United  SUtes  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit 
to  review  a  decree  which  affirmed  a  decree 
ol  the  Circuit  Court  for  the  Eastern  Dis- 
trict of  Washington,  subjecting  the  property 
of  a  railway  company  to  the  payment  of  a 
Judgment  against  another  railway  company. 
Affirmed. 

See  same  case  below,  101  C.  C.  A.  18,  177 
red.  804. 

Statement  by  Mr.  Justice  lAmar: 
The  circuit  court  of  appeals  for  the  ninth 
eirouit  affirmed  a  decree  subjecting  the 
property  of  the  Northern  Pacific  Railway 
Company  to  the  payment  of  a  judgment 
for  $71,278,  which  Joseph  H.  Boyd  had  re- 
Tived  against  the  Cceur  D'Alene  Railway  & 
Navigation  Company.  The  record  on  this 
appeal  is  very  lengthy  and  the  transactions 
so  overlap  that  any  chronological  state- 
ment would  necessarily  be  confusing  It 
will  conduce  to  clearness  to  refer  first  to 
those  between  the  Coeur  IVAlene  and  the 
Northern  Pacific  Railroad  and  then  set  out 
at  succinctly  as  possible  the  facts  connected 
with  the  foreclosure  of  the  Northern  Pacific 
Railroad  and  its  purchase  by  the  Northern 
Pacific  Railway, 

In  1886  the  Coeur  D'Alene  Railroad  A 
i84]Navigation  ^Company  constructed  a 
narrow  gauge  railroad  from  Burke,  Idaho, 
on  the  Northern  Pacific  Railroad,  to  Old 
Mission.  Spauldiug,  in  1887,  brought  suit  in 
an  Idaho  court  to  recover  $23,676  for  work 
done  and  material  furnished  in  building  it. 
Owing  to  the  inaccessibility  of  the  county 
aeat  in  which  the  territorial  court  was  held, 
and  the  fact  that  the  terms  were  generally 
devoted  to  criminal  business,  there  was 
much  delay  in  getting  a  hearing.  At  last 
there  was  a  trial,  lasting  forty  days;  but 
the  presiding  judge  died  before  making  his 
findings  and  entering  judgment  His  succes- 
sor having  been  of  counsel  for  one  of  the 


parties,  was  disqualified,  so  that  it  waa  not 
until  1896  that  Spaulding  recovered  judg- 
ment against  the  Coeur  D'Alene.  Bojd 
claimed  that  this  judgment  beUmfed  to 
him;  and  learning  that  Spaulding  bad 
threatened  to  transfer  the  judgment,  Boyd, 
in  1898,  instituted  a  suit  to  eatabl&ah 
hia  title.  It  terminated  in  hia  faTor 
in  May,  1901.  When  the  appeal  waa 
dismissed,  the  judgment  against  the  CoBur 
D'Alene  was  about  to  become  dormant. 
Boyd  thereupon  (1908)  began  proceedings 
in  Idaho  to  have  it  revived,  and  on  Octo- 
ber 23,  1906,  obtained  a  judgment  against 
the  Coeur  D'Alene  Company  for  $71,278, 
being  the  original  debt  with  accumulated 
interest  and  costs.  An  appeal  was  taken, 
which  was  dismissed,  and  thereupon  B<^d, 
in  September,  1906,  brought  in  a  state 
court  this  suit  against  the  Northern  Pacifie 
Railroad  and  the  Northern  Pacific  Railway 
Company,  claiming  that  the  railroad  waa 
liable  for  this  debt  of  the  CoBur  D'Alene, 
and  that  the  railuxiy  in  turn  was  liable  for 
this  debt  of  the  railroad.  The  case  was  re- 
moved to  the  United  States  circuit  court 
for  the  eastern  district  of  Waahington. 

The  Coeur  D'Alene  Railway  &  Navigation 
Company  in  1886  built  a  narrow  gauge  rail- 
road 33  miles  in  length.  D.  C.  Corbia 
was  president  and  controlled  6,100  aharea, 
which  constituted  a  majority  of  the  stock, 
which  had  been  increased  to  $1,000,000,  and 
all  of  which  was  unpaid. 

*In  1888,  while  the  Spaulding  suit[4Sft 
was  pending,  Corbin  entered  into  a  contract 
with  the  Northern  Pacific  Railroad  in 
which  he  agreed  to  sell  it  his  stock,  stated 
to  be  full  paid  and  nonassessable;  to  secure 
for  it  a  lease  of  the  Coeur  D'Alene's  prop- 
erty for  999  years  and  authority  to  iaaue 
$825,000  of  mortgage  bonds.  The  Northern 
Pacific  was  to  pay  the  interest  of  6  per 
cent  on  those  bonds  issued  at  the  rate  of 
$25,000  per  mile  on  the  33  miles  of  road 
constructed,  or  to  be  constructed ;  and  after 
a  certain  date  to  create  and  maintain  a 
sinking  fund  for  the  redemption  of  the 
bonds  at  maturity;  to  pay  for  the  value 
of  material  on  hand,  and  $20,000  to  cover 
amounts  expended  for  surveys. 

Corbin  secured  the  adoption  of  resolu- 
tions authorizing  the  lease  and  the  iasuanee 
of  the  bonds.  On  September  18,  1888,  6,100 
shares  of  stock  were  transferred  to  the 
railroad,  which  entered  into  posseaaion  aa 
lessee  October  1,  1888,  taking  charge  of  all 
the  matters  relating  to  the  Coeur  D'Alene, 


191;  Calhoun  v.  Delhi  A  M.  R.  Co.  8  L.R.A. 

248;  Coffey  v.  Emigh,  10  L.R.A.  125;  Pratt 

V.  Carroll,  8  L.  ed.  U.  S.  627;  Hammond  v. 

HopkiuB,  36  L.  ed.  U.  S.  136;  and  Felix  v. 

PsMeK  SSL,  ed.U.  8,  720. 

(^  &tmtate§  of  limiUtioD  and  lapse  of 

t^  mktirto  wiordag  tmrt    m  aotot  to 


Prevost  V.  Grata,  6  L.  ed.  U.  S.  811 ;  Thomas 
V.  Brockenbrough,  6  L.  ed.  U.  S.  287; 
Philippi  V.  Philippe,  29  L.  ed.  U.  S.  836; 
Ducie  V.  Ford,  34  L.  ed.  U.  S.  1091;  and 
GUbom  V.  Charter  Oak  L.  Ina.  Go.  86  L.  ad. 
iU.B«l(»^ 
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including  its  litigation,  although  Corbin  and 
tlie  other  officers  did  not  immediately  resign. 

The  reeolution  provided  for  the  imme- 
diate iaeuance  of  $825,000  of  bonds,  $360,- 
000  of  which  were  to  be  retained  to  redeem 
the  outstanding  bonds  for  that  amount, 
ne  agreement  was  silent  as  to  what  should 
be  done  with  the  remaining  $466,000  of 
bonds,  and  the  parties  are  at  issue  as  to 
what  use  was,  in  fact,  made  of  them.  The 
railway  insists  that  the  records  show  that 
they  were  delivered  by  the  mortgage  trus- 
tee on  October  20  and  30,  1888,  upon  the 
order  of  Corbin,  president,  part  to  him  and 
part  to  another  person.  Boyd,  however, 
contends  that  these  bonds,  $466,000,  or  their 
proceeds,  were  used  to  pay  Corbin  for  the 
6,100  shares  of  stoclc  sold  by  him  to  the 
Northern  Pacific  Railroad,  while  the  latter 
insists  that  the  consideration  for  the  trans- 
fer was,  as  stated  in  the  contract,  the  rail- 
road's guarantying  the  principal  and  intor- 
488]est  of  *the  bonds,  and  taking  a  lease  of 
the  property  for  009  years,  which  provided 
for  rental  to  be  paid  out  of  net  earnings. 

The  evidence  on  this  branch  of  the  case 
is  meager.  On  behalf  of  the  defendant  the 
records  showed  that  on  October  29  and  30, 
1888,  the  bonds  were  turned  over  on  the 
order  of  Corbin,  president  of  the  Coeur 
D'Alene  Company.  Corbin,  who  was  an 
old  man  at  the  time  of  taking  the  testimony 
in  1907,  stated  that  he  received  none  of 
the  bonds,  but  so  much  cash;  that  neither 
he  nor  his  associates  received  any  benefit 
from  the  mortgage,  "though  I  presume  it 
was  probably  used  to  pay  us.  I  know  we 
got  our  money.  ...  I  do  not  think  we 
received  any  bonds,  unless  possibly  we 
might  have  received  bonds  with  an  agree- 
ment  with  somebody  to  take  them  off  our 
hands  and  pay  us  the  money,  because  I 
never  had  any  bonds.  ...  If  they  ever 
came  into  my  hands  at  all,  they  just  passed 
through  my  hands." 

A  witness  for  the  Northern  Pacific,  who 
had  been  its  auditor  in  1888,  had  no  per- 
sonal knowledge  of  the  transaction,  but  tes- 
tified  that  there  was  nothing  on  the  books 
of  the  Northern  Pacific  which  showed  that 
it  had  ever  received  the  $465,000  of  bonds, 
or  that  it  had  ever  paid  anything  for  this 
stock.  He  did  not  tnink  that  the  33  miles 
of  railroad  cost  $825,000,  and  supposed  that 
the  $465,000  of  bonds  went  to  Corbin  and 
his  associates.  "His  rights  and  so  on  were 
worth  something." 

In  December,  1880,  the  railroad  obtained, 
through  Corbin,  the  remaining  4,000  shares 
of  stock  in  the  Cceur  D'Alene,  paying  there- 
for $260,000.  It  changed  the  road  from  a 
narrow  to  a  broad  gauge  at  a  cost  of 
$150,000,  and  extended  the  line  16^  miles 
at  A  cost  of  $750,000,  and,  as  provided  in 
6T  U  md. 


the  mortgage,  issued  $413,000  of  additional 
bonds,  being  at  the  rate  of  $25,000  per  mile. 
The  cost  of  this  extension,  change  in  grade, 
and  other  betterments  amounted  to  $010,- 
000,  or  about  $500,000  more  than  the 
^Northern  Pacific  Railroad  received  [487 
from  the  sale  of  this  last  issue  of  $413,000. 

The  first  twenty-one  months  after  the 
lease  the  Cceur  D'Alene's  net  earnings 
amounted  to  $176,000,  and,  as  the  lease 
provided  that  net  earnings  should  be  paid 
as  rental,  a  dividend  of  6  per  cent  was  de- 
clared. Thereafter  the  earnings  rapidly  de- 
creased and  ultimately  the  books  showed  a 
loss.  But  the  Northern  Pacific  Railroad, 
in  accordance  with  the  terms  of  the  lease, 
paid  the  interest  on  the  bonds  until  it  was 
itself  put  in  the  hands  of  a  receiver  in 
1893.  He  failed  to  pay  the  interest  in 
1895,  and  proceedings  were  instituted  to 
foreclose  the  mortgages  on  the  Cceur 
D'Alene  Company.  The  property  was  sold 
under  foreclosure  in  January,  1890,  for 
$220,000,  to  the  newly  organized  Northern 
Pacific  Railway  Company. 

This  left  nothing  for  payment  of  Boyd's 
debt,  and  he  insists  that  the  lease  and  tha 
diversion  of  the  funds  in  purchase  of  Cor- 
bin's  stock  made  the  railroad  responsible 
for  the  debts  of  the  Cceur  D'Alene,  includ- 
ing his  judgment.  He  further  claims  that 
the  railicoy  became  liable  for  the  payment 
of  the  same  debt  by  virtue  of  new  and  in- 
dependent proceedings  now  to  be  stated, 
under  which  the  Northern  Pacific  Railtcoff 
in  1896  acquired  the  property  of  the  North- 
em  Pacific  Railro(ui. 

On  August  15,  1893,  Winston  and  others 
filed  in  the  United  States  court  for  the 
eastern  district  of  Wisconsin  a  creditors' 
bill  against  the  Northern  Pacific  Railroad, 
alleging  that  it  was  insolvent,  its  mortgage 
bonds  amounting  to  about  $140,000,000  and 
its  floating  debts  to  $11,000,000,  and  pray- 
ing for  the  appointment  of  a  receiver  to 
preserve  the  property  as  an  entirety,  and 
to  prevent  it  from  being  dismembered  by 
separate  sales  under  attachments  and  other 
liens.  The  company  owned  or  controlled  54 
subsidiary  companies,  and  main  and  branch 
lines  4,700  miles  in  length.  It  also  owned 
or  was  entitled  to  receive  about  40,000,000 
acres  under  land  grants.  There  *were[488 
six  mortgages — some  on  one  part  of  the 
property,  some  on  another — and  a  general 
mortgage  on  the  entire  railroad  lines.  It 
also  owned  a  large  body  of  land  which  was 
not  encumbered  by  liens.  Interest  had  beca 
paid  on  some  of  the  bonds,  but  there  had 
been  a  default  in  the  interest  on  those  se- 
cured by  the  junior  mortgages. 

Shortly  after  the  filing  of  the  creditors' 
bill  a  suit  was  brought  in  thft  i»ssl<^  ^nraa^ 
by  tha  truatMA  Vi  \f««x\fMt  >iM«fc  >»»*» 
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mortgages.  The  eases  were  consolidated  and 
the  receivership  continued  under  the  con- 
solidated  causes.  The  railroad  demurred. 
As  the  road  ran  through  several  states, 
there  were  many  questions  of  conflicting 
jurisdiction  which  were  not  settled  until 
January  31,  1806,  so  that,  except  for  ad- 
ministrative orders,  no  steps  were  taken 
in  the  litigation  proper. 

The  representatives  of  the  stockholders 
intended  to  resist  the  foreclosure,  and  while 
recognizing  the  superior  claim  of  the  honds, 
advised  that  "if  properly  protected,  stock- 
holders can  secure  equitable  terms  in  any 
reorganization."  There  were  also  repre- 
sentatives of  the  bondholders,  and  ultimate- 
ly  the  two  interests  agreed  upon  a  plan, 
the  terms  of  which  were  stated  by  the  re- 
organization committee  which,  March  10, 
1896,  issued  a  circular  to  '*the  holders  of 
l>onds  and  stocks  issued  or  guaranteed  by 
the  Northern  Paciiic  Railroad."  This  cir- 
cular outlined  a  plan  under  which  all  of 
the  stocks  and  bonds  of  the  railroad  were 
to  be  transferred  to  a  new  company  (the 
present  Northern  Pacific  Railway  Com- 
pany), which  was  to  purchase  the  property 
of  the  railroad,  issue  new  bonds,  part  of 
which  were  to  be  sold  to  raise  money  with 
which  to  discharge  receivers'  certificates, 
purchase  needed  equipment  and  make  neces- 
sary betterments.  The  balance  was  to  be 
issued  in  exchange  for  the  bonds  of  the 
old  company. 

The  plan  also  contemplated  the  issuance 
of  preferred  and  common  stock,  part  to  be 
used  in  paying  debts  of  the  subsidiary  com- 
panies, for  which  the  Northern  Pacific 
480]  *  Railroad  was  liable,  part  for  the  ex- 
penses of  the  reorganization,  and  the  bal- 
ance to  be  issued  in  exchange  for  the  out- 
standing stock  of  the  Northern  Pacific  Rail- 
road. Under  the  proposed  plan  the  holder  of 
$100  of  preferred  stock  in  the  old  company, 
upon  paying  $10  per  share,  wab  to  receive 
$50  of  preferred  and  $50  of  common  stock  in 
the  new  company.  For  each  $100  of  common 
stock  the  holder  was  to  receive  one  share 
of  common  in  the  new  corporation  upon 
paying  $16  per  share.  The  aggregate  of 
these  cash  payments  on  stock  was  about 
$11,000,000. 

The  records  showing  the  cost  of  the  orig- 
inal construction  were  not  accessible,  and 
in  some  particulars  the  costs  of  the  main 
and  subsidiary  lines  appear  to  have  been 
combined.  But  there  is  testimony  tending 
to  show  that  the  cost  of  the  railroad  prop- 
erty, subject  to  the  mortgage,  was  about 
$241,000,000.  What  was  the  value  of  the 
40,000,000  acres  of  land  is  not  stated.  For 
jeveral  yean  prior  to  the  receivership  the 
rtmd'M  net  eArningB  had  varied  between 
010,000,000    mud    $4,449,000.      Its     fixed 


charges  amounted  to  $11,000,000, — showing 
an  annual  deficit  of  about  $6,000,000.  The 
bonds,  unpaid  interest,  and  receivers'  cer- 
tificates aggregated  at  date  of  sale  flST^- 
000,000.  The  unsecured  debts  proved  before 
the  master  amounted  to  about  $16,200,000. 
The  reorganization  contemplated  an  issue 
of  new  bonds  for  $190,000,000  at  lower 
rates  of  interest,  $76,000,000  of  preferred 
stock,  $80,000,000  of  common  stock, — ft 
total  in  bonds  and  stock  of  $346,000,000. 

The  reorganization  agreement  contained 
a  statement  that  the  property  intended  to 
be  purchased  was  mutually  agreed  to  be  of 
the  value  of  $346,000,000,  payable  in  the 
stocks  and  bonds  as  above  described. 

The  plan  of  reorganization  was  accepted, 
and  on  April  27,  1896,  the  decree  of  fore- 
closure was  entered  and  the  property  or- 
dered to  be  sold,  on  a  date  later  fixed  foi 
July  25,  1896. 

*0n  June  23,  1896,  an  order  was  en- [4 90 
tered  directing  the  special  master  to  give  no- 
tice by  publication  requiring  each  and  every 
creditor  of  the  railroad  to  present  their 
claims  against  the  company  or  specific  prop- 
erty before  November  1st,  1896;  in  default 
of  which  they  should  be  excluded  from  the 
benefit  of  the  reference.  Publication  was 
made  as  directed. 

On  July  22,  1896,  Paton  and  others,  hold^ 
ing  contingent  and  unsecured  claims  for 
$5,500,000  against  the  Northern  Pacific  R. 
R.,  filed  a  bill,  in  the  same  court  that  had 
jurisdiction  of  the  creditors'  bill  and  fore- 
closure suit,  charging  that  the  sale  was  the 
result  of  a  conspiracy  between  bondholders 
and  stockholders  to  exclude  general  credit- 
ors, and  to  award  to  stockholders  in  the 
old  company  rights  in  the  new  which  were 
valuable  and  could  not  be  legally  reserved 
for  the  stockholders  until  first  offered  to 
and  declined  by  the  general  creditors.  It 
prayed  that  the  decree  of  foreclosure  should 
be  opened;  that  the  court  would  formulate 
a  just  and  fair  plan  for  distribution;  and 
that  the  sale  be  enjoined.  This  was  later 
modified  so  as  to  permit  the  sale  to  pro- 
ceed, but  asking  an  injunction  to  prevent 
the  distribution  of  the  proceeds  and  securi- 
ties. The  court  held  that  the  company 
was  insolvent;  that  the  assets  were  insufii. 
cient  to  pay  the  mortgage  debts;  that  prac- 
tical operation  had  demonstrated  that  the 
net  earnings  would  not  pay  the  fixed 
charges;  that  there  was  no  equity  in  the 
property  out  of  which  unsecured  creditors 
could  be  paid,  and  no  reason  existed  why 
the  stockholders  could  not  go  into  a  re- 
organization plan  whereby  they  would  be- 
come stockholders  in  the  new  company,  if 
it  should  become  the  purchaser.  The  prayer 
for  injunction  was  denied.  No  appeal  was 
taken. 
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On  July  25th  the  railroad  property  was 
«old  at  public  outcry  to  the  newly  organized 
railway  company  at  a  price  representing 
$61,500,000,  or  $86,000,000  less  than  the 
secured  debts.  On  July  27th  the  sale  was 
401]reported  to  the  *court»  and,  all  parties 
consenting,  was  three  days  later  confirmed. 
The  railway  company  entered  into  posses- 
sion, and  the  first  year  its  earnings  were 
$489,000  above  fixed  charges,  which  had 
been  lessened  nnder  the  reorganization. 
The  second  year  it  declared  a  dividend  of 
$3,000,000  and  carried  $3,000,000  to  sur- 
plus. Since  that  time  the  earnings  have 
been  continually  large,  the  business  profita- 
ble, and  the  value  of  the  securities  cor- 
respondingly great;  but  for  a  year  after 
the  sale,  stock  on  which  $10  and  $15  had 
been  paid  in  cash  sold  at  prices  varying 
from  $18  to  $51  for  preferred  and  $13  and 
$18  for  common. 

In  addition  to  the  property  covered  by 
the  mortgage,  the  Northern  Pacific  Rail- 
road owned  large  quantities  of  land  which 
was  not  encumbered,  and  in  May,  1896,  the 
Farmers'  Loan  &  Trust  Company  filed  its 
supplemental  bill  describing  this  unmort- 
gaged  property,  and  alleging  that  various 
intervening  creditors  had  obtained  judg- 
ments against  the  railroad  company,  some 
of  which  had  been  assigned  to  the  trust 
company.  It  prayed  that  these  lands  of  the 
railroad  should  be  sold  and  the  proceeds 
applied  to  the  satisfaction  of  the  unsecured 
claims.  On  the  same  day  that  this  supple- 
mental bill  was  filed,  the  railroad  company 
and  other  parties  to  the  consolidated 
causes  answered,  the  court  adjudged  that 
the  complainant  was  entitled  to  the  decree 
asked  for,  and  appointed  a  receiver  of  the 
property. 

It  was  not,  however,  until  April  27,  1899, 
that  the  sale  was  ordered.  The  property 
was  thereupon  sold  to  the  Northern  Pacific 
Railway  for  $1,623,000.  The  parties  stipu- 
lated that  the  sale  should  be  confirmed,  and 
on  the  same  day  in  September,  1899,  this 
was  done. 

Out  of  the  proceeds  of  this  unmortgaged 
land  a  dividend  of  $108,000  was  paid  on  the 
Cceur  D'AIene  bonds  held  by  the  Northern 
Pacific  Railway.  The  Northern  Pacific 
Railway  had  a  claim  against  the  old  rail- 
road of  $86,000,000  for  deficiency  between 
492]the  bid  at  foreclosure  sale  and  *the 
lien  debts  held  by  it.  It  had  also  purchased 
about  $14,000,000  of  other  unsecured  claims. 
On  this  $100,000,000  it  was  paid  a  dividend 
of  $1,200,000,  or  a  little  over  1  per  cent. 

But  during  these  years  the  litigation  be- 
tween Spaulding  and  the  Coeur  D'AIene  to 
recover  judgment  for  work  done,  between 
Boyd  and  Spaulding  over  the  title  to  the 
judgment,  and  between  Boyd  and  tht  OoBfur 
B7  Jb.  ed. 


D'AIene  to  revive  the  judgment,  had 
in  progress  and  did  not  terminate  until 
1905,  when  the  judgment  was  revivad. 
When  the  appeal  was  dismissed,  Bojd 
brought  this  bill  in  equity  against  tha 
Northern  Pacific  Railroad  Company  and  the 
Northern  Pacific  Railway  Company,  instat- 
ing that  the  railroad  was  liable  for  thia 
debt  of  the  Cceur  D'AIene,  and  that  the  rail- 
u)ay  was  in  turn  liable  for  this  debt  of  the 
railrood.  There  was  no  demurrer,  but  both 
answered  and  much  evidence  was  taken.  A 
decree  in  favor  of  Boyd  and  against  the 
railway  was  made  a  lien  on  the  property 
purchased,  subject,  however,  to  the  mort- 
gages placed  thereon.  The  decree  was 
affirmed  by  the  circuit  court  of  appeals 
(170  Fed.  779,  101  C.  C.  A.  18,  177  Fed. 
804),  and  both  defendants  appealed.  In 
this  court  a  brief  was  filed  by  an  wnUou» 
curicB,  insisting  that  the  complainants'  r^an- 
edy  was  against  stockholders  of  the  North- 
em  Pacific  Railroad,  and  not  against  the 
railway  company  or  its  property. 

Messrs.  Oharles  Donnelly  and  Franola 
Ijynde  Stetson  argued  the  cause,  and,  with 
Mr.  Charles  W.  Bunn,  filed  a  brief  for  appel- 
lants: 

The  doctrine  of  equity  that  the  assets  of  a 
corporation  constitute  a  trust  fund  for  the 
payment  of  its  creditors  has  no  application 
here,  so  far  as  it  depends  upon  the  point 
that  the  debtor  was  a  corporation.  That 
doctrine  applies  only  to  corporations  that 
are  either  insolvent  or  contemplating  in- 
solvency (McDonald  v.  Williams,  174  U.  S. 
397-401,  43  L.  ed.  1022,  1023,  19  Sup.  Ct. 
Rep.  743;  New  Hampshire  Sav.  Bank  ▼. 
Richey,  58  C.  C.  A.  294,  121  Fed.  960),  and 
not  until  long  after  the  transaction  of  1888 
did  the  Cosur  d'Alene  Company  become  in- 
solvent. The  complainant's  claim  rests  upon 
a  doctrine  that  applies  not  peculiarly  to 
corporations,  but  equally  to  natural  per- 
sons. 

During  a  period  of  more  than  six  months 
after  its  receipt  of  the  stock  the  railroad 
company  sustained  to  the  Gceur  d'Alene 
Company  no  relation  other  than  that  M 
stockholder  and  lessee.  We  submit  that  for 
the  acts  of  the  executive  officers  of  the  GoBur 
d'Alene  Company  during  that  period  it  can- 
not be  held  accountable.  Certainly  its 
ownership  of  the  majority  of  the  Coeur 
d'Alene  stock  does  not  make  it  accountable 
for  them. 

Pullman's  Palace  Car  Co.  v.  Missoari  P. 
R.  Co.  116  U.  S.  587,  596,  597,  20  L.  sd.  400^ 
501,  502,  6  Sup.  Ct.  Rep.  194;  Stone  ▼. 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  202  K.  T. 
852,  35  L.ILA.(N.8.^  nO.^^^.IL.^^.V 
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property  of  another  does  not,  Mt  the  time 
of  the  misappropriation,  entitle  the  creditor 
of  that  other  to  pursue  the  misappropriated 
proceeds,  unless  at  such  time  such  creditor 
has  reduced  his  claim  to  judgment,  has  is- 
sued execution  against  his  debtor  upon  it, 
and  the  execution  has  been  returned  un- 
satisfied. 

ScoU  ▼.  Neely,  140  U.  8.  106,  113,  36  L. 
•d.  868,  361,  11  Sup.  Ct.  Rep.  712;  Gates  v. 
Allen,  149  U.  S.  457,  87  L.  ed.  804,  13  Sup. 
Ct  Rep.  883,  077. 

The  mortgagee  in  good  faith  may  lawfully 
agree  to  sell  to  the  mortgagor. 

Wicker  ▼.  Hoppock,  6  Wall.  94-08,  18  L. 
ed.  762,  768;  Shoemaker  t.  Kats,  74  Wis. 
874,  43  N.  W.  162. 

Such  a  previous  arrangement  to  provide 
money  for  the  purchase  of  the  property  and 
for  its  improvements  often  has  received  the 
recognition  and  the  approval  of  the  courts. 

1  Bigelow,  Fraud,  p.  681;  Central  Trust 
Co.  ▼.  United  States  Rolling  Stock  Co.  66 
Fed.  7;  Paton  v.  Northern  P.  R.  Co.  86  Fed. 
838;  Wenger  v.  Chicago  k  E.  R.  Co.  61 
C.  C.  A.  660,  114  Fed.  36;  Farmers'  Loan  & 
T.  Co.  V.  Louisville,  N.  A.  A  C.  R.  Ca  103 
Fed.  110;  Dickerman  v.  Northern  Trust  Co. 
176  U.  S.  181-189,  44  L.  ed.  423,  429,  20  Sup. 
Ct.  Rep.  311;  Pennsylvania  Transp.  Co's 
Appeal,  101  Pa.  576;  Kurtz  v.  Philadelphia 
&  R.  R.  Co.  187  Pa.  59,  40  Atl.  988;  MacAr- 
dell  ▼.  Olcott,  104  App.  Div.  263,  93  N.  Y. 
Supp.  799,  189  N.  Y.  381,  82  N.  E.  161. 

Prior  to  the  decree  in  the  present  suit,  no 
court  has  held  to  be  fraudulent  the  reorgan- 
isation of  an  insolvent  corporation  under  a 
plan  which  permitted  interests  in  the  new 
company  to  be  acquired  by  stockholders  of 
the  old  company  only  upon  making  substan- 
tial money  payments.  In  the  Howard  Case 
(7  Wall.  392,  19  L.  ed.  117),  in  the  Monon 
Case  (174  U.  S.  674,  43  L.  ed.  1130,  19  Sup. 
Ct  Rep.  827),  in  the  Paul  Case  (35  C.  C.  A 
639,  93  Fed.  878),  in  the  Des  Moines  Case 
(101  Fed.  632,  and  in  the  Kansas  City 
Southern  Case  (76  C.  C.  A.  615,  146  Fed. 
887 ) ,  the  interest  of  the  stockholders  in  the 
foreclosed  property  was  preserved  at  the  ex- 
pense of  general  creditors,  by  aUotting  to 
such  stockholders  a  stock  interest  in  the 
new  company,  without  new  consideration  of 
any  kind. 

One  who  objects  seasonably  to  the  validity 
of  a  foreclosure  sale,  upon  the  ground  that 
the  price  paid  was  inadequate,  must  accom- 
pany his  objection  with  an  offer  of  some 
responsible  person  to  pay  more.  This  prin- 
ciple is  elementary,  and  it  applies  even 
when  the  objections  are  seasonably  made, — 
for  example,  before  the  sale  is  confirmed. 

JoneB,  Mortg.  §  1641;  Jones,  Corporate 
BottdM  A  MortgMgtB,  f  662. 


It  applies  as  well  in  railroad  foredosare 
sales  as  in  other  foreclosure  sales. 

Turner  v.  Indianapolis,  B.  &  W.  R.  Go.  8 
Biss.  380,  Fed.  Cas.  No.  14,259. 

Even  though  the  court  should  be  of  opin- 
ion that  in  this  reorganization  there  was 
such  participation  by  stockholders  as  should 
have  invalidated  the  proceedings  in  the  con- 
solidated suit,  still  the  court  having  charge 
of  those  proceedings  adjudged  otherwise; 
and  that  judgment,  sustained  after  con- 
sideration of  the  specific  objections  here  re- 
lied on,  and  decreeing  the  railway  company 
to  be  entitled  to  the  property,  is  binding  on 
all  the  world,  including  the  complainant. 

Fauntleroy  v.  Lum,  210  U.  8.  230,  237,  52 
L.  ed.  1039,  1042,  28  Sup.  Ct.  Rep.  641 ;  2 
Freeman,  Judgm.  §  486. 

The  filing  of  a  bill  relating  to  real  estate, 
or  to  enforce  a  mortgage  or  other  lien  there- 
on, is  notice  to  all  of  those  claiming  under 
the  defendants  named  in  the  bill  after  its 
filing,  or  who  docket  judgments  against  such 
defendants,  or  acquire  liens  pending  the  suit 
Much  more  is  it  notice  to  those  possessing 
mere  naked  claims  not  reduced  to  judgment 
Such  persons  need  not  be,  indeed,  cannot 
properly  be,  made  parties  formally,  but  are 
bound  precisely  as  if  they  had  been  named 
as  parties  and  process  served  upon  them. 

1  Dan.  Ch.  PI.  k  Pr.  5th  Am.  ed.  pp.  280, 
281;  Story,  Eq.  PI.  §§  156,  361;  Murray  v. 
Ballou,  1  Johns.  Ch.  577;  Tilton  v.  Cofield, 
93  U.  S.  163,  23  L.  ed.  858 ;  Ex  parte  South 
&  North  Ala.  R  Co.  95  U.  S.  221,  24  L.  ed. 
365;  HoUins  v.  Brierficld  Coal  &  I.  Co.  160 
U.  S.  371,  37  L.  ed.  1133,  14  Sup.  Ct  Rep. 
127 ;  Herring  v.  New  York,  L.  E.  A  W.  R. 
Co.  105  N.  Y.  340,  12  N.  E.  763;  Bronson 
V.'  La  Crosse  k  M.  R.  Co.  2  Black,  524,  17 
L.  ed.  359. 

Even  if  complainant  had  been  an  execu- 
tion creditor  of  the  railroad  company  in- 
stead of  the  claimant  of  a  mere  right  in 
equity,  then,  knowing  of  the  foreclosure,  as 
he  admits  be  did,  and  having  an  opportunity 
under  the  express  invitation  of  the  creditors' 
bill  to  intervene  in  the  consolidated  suit 
(Hollins  V.  Brierfield  Coal  k  I.  Co.  150  U.  S. 
371,  379,  37  L.  ed.  1113,  1115,  14  Sup.  Ct 
Rep.  127),  yet  refraining  from  intervening, 
he  was  represented  by  the  Northern  Pacific 
Railroad  Company  when  it  made  this  full 
and  frank  disclosure  of  the  plan  as  much  as 
he  was  in  any  other  part  of  the  foreclosure 
proceedings,  and  is  bound  by  the  judgment 
therein.  Certainly  he  was  represented  by 
the  creditors  of  the  class  to  which  he  claims 
to  belong,  and  who  urged  unsuccessfully  the 
same  objections. 

Complainant  is  precluded  by  his  laches 
from  recovering  in  this  suit. 

Hammond  v.  Hopkins,  143  U.  S.  224,  274, 

188  U.  9* 
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86  L.  ed.  184,  163,  12  Sup.  Ct.  Rep.  418; 
Foeter  ▼.  Mansfield,  C.  k  L.  M.  R.  Co.  146 
U.  8.  88,  99,  100,  86  L.  ed.  890,  903,  13  Sup. 
Ct.  Rep.  28;  AIsop  ▼.  Riker,  155  U.  8.  448, 
89  L.  ed.  218,  15  Sup.  Ct.  Rep.  162;  Felix  v. 
Patnck,  145  U.  8.  317,  329,  36  L.  ed.  719, 
725,  12  Sup.  Ct  Rep.  862;  Starkweather  ▼. 
Jenner,  216  U.  8.  524,  54  L.  ed.  602,  30  Sup. 
Ct.  Rep.  382,  17  Ann.  Ca«.  1167;  Rothehlld 
▼.  Memphis  &  C.  R.  Co.  51  C.  C.  A.  310,  113 
Fed.  476;  Louidville  Trust  Co.  v.  Louisville, 
N.  A.  &  C.  R.  Co.  174  U.  8.  674,  43  L.  ed. 
1130,  19  Sup.  Ct.  Rep.  827;  Graham  ▼.  Bos- 
ton, H.  A  E.  R  Co.  118  U.  S.  161,  30  L.  ed. 
196,  6  Sup.  Ct  Rep.  1009;  5  Pom.  Eq.  Jur. 
I)  26;  Hardt  v.  Heidweyer,  152  U.  S.  547, 
560,  38  L.  ed.  548,  552, 14  Sup.  Ct  Rep.  671 ; 
Evers  ▼.  Watson,  156  U.  S.  527,  535,  39 
L.  ed.  520,  523,  15  Sup.  Ct  Rep.  430;  John- 
son ▼.  Atlantic,  G.  A.  W.  I.  Transit  Co. 
156  U.  8.  618,  648,  39  L.  ed.  556,  566,  15 
Sup.  Ct.  Rep.  520;  Halstead  v.  Grinnan,  152 
U.  8.  412,  38  L.  ed.  495,  14  Sup.  Ct  Rep. 
641;  St  Paul,  8.  &  T.  F.  R.  Co.  v.  Sage,  1 
a  0.  A.  256,  4  U.  8.  App.  160,  49  Fed.  326. 

Mr.  Samuel  W.  Moore  filed  a  brief  as 
amiciu  ourice: 

Even  though  the  court  should  be  of  the 
opinion  that  in  this  reorganization  an  in- 
terest in  the  property  was  preserved  to  the 
old  stockholders  through  the  issue  to  them 
of  stock  in  the  new  company,  still  the  com- 
plainant is  not  entitled  to  a  decree  against 
the  new  company  or  against  its  property, 
but  must  pursue  the  old  stockholders  to  the 
extent  that  they  have  received  an  interest  in 
the  new  company  which  should  have  gone 
to  the  general  creditors. 

Wolf  V.  Stix,  99  U.  S.  1,  7,  25  L.  ed.  309, 
312;  Dunphy  v.  Kleinsmith,  11  Wall.  610, 
20  L.  ed.  223;  Clements  v.  Moore,  6  Wall. 
299,  18  L.  ed.  786;  Moody  v.  Burton,  27 
Me.  427,  46  Am.  Dec.  612;  Wenger  v.  Chi- 
cago &  E.  R.  Co.  51  C.  C.  A.  660,  114  Fed. 
34. 

Messrs.  George  Tnmer  and  R.  Ij.  Ed- 
mi  ston  argued  the  cause  and  filed  a  brief 
for  appellee: 

The  transaction  constituted  a  diversion 
and  appropriation  by  the  Northern  Pacific 
Railroad  Company  to  its  own  use  of  the 
assets  of  the  Cceur  d'Alene  R.  &  Nav.  Co., 
and  made  the  former  company  liable  to  the 
creditors  of  tlie  latter  company  to  the  ex- 
tent of  the  assets  so  diverted  and  appro- 
priated. 

Chicago,  M.  &  St  P.  R.  Co.  v.  Third  Nat 
Bank,  134  U.  S.  276,  33  L.  ed.  900,  10  Sup. 
Ct.  Rep.  550;  Central  R.  &  Bkg.  Co.  v. 
Pettus,  113  U.  8.  124,  28  L.  ed.  918,  5  Sup. 
Ct.  Rep.  387;  Mellon  v.  Moline  Malleable 
Iron  Works,  131  U.  8.  352,  33  L.  ed.  178,  9 
Sup.  Ct  Rep.  781;  Angle  r.  Ohieago^  Si.  P. 
37  L.  ed. 


M.  &  0.  R.  Co.  151  U.  8.  1,  88  L.  ed.  M» 

14  Sup.  Ct.  Rep.  240. 

That  the  Cosur  d'Alene  Company  was  in' 
solvent  in  the  sense  that  the  term  was  used 
in  McDonald  ▼.  Williams  and  kindred  caaee, 
from  the  moment  that  all  its  property  was 
leased  to  the  railroad  company  for  999 
years,  burdened  with  a  mortgage  indebted- 
ness of  $825,000, — twice  its  cost  and  twice 
its  value, — as  the  result  of  the  agreement  of 
lease,  thus  leaving  creditors  no  possibility 
of  securing  possession  of  the  property  or  any 
part  of  it  by  execution  sale,  and  in  truth 
leaving  them  nothing  to  sell  except  an  over- 
buirdened  and  worthless  equity  to  accrue  at 
the  end  of  999  years,  seems  a  proposition 
too  plain  to  require  argument 

Toof  V.  Martin,  18  Wall.  47,  20  L.  ed.  481; 
4  Words  k  Phrases,  p.  3647. 

The  railroad  company  cannot  now,  nor 
can  its  successor,  avoid  liability  by  show- 
ing, as  it  has  attempted  to  do,  the  expendi- 
ture of  a  large  sum  for  betterments  and 
extensions  put  on  the  Coeur  d'Alene  prop- 
erty after  it  came  into  its  possession. 

Chicago,  M.  k  St  P.  R.  Co.  v.  Third  Nat 
Bank,  134  U.  8.  276,  33  L.  ed.  900,  10  Sup. 
Ct.  Rep.  550. 

The  Northern  Pacific  Railroad  Company 
obtained  possession  and  control  of  all  tlie 
property  of  the  Coeur  d'Alene  Company  by 
purchase  of  all  the  stock  of  that  company, 
and  the  making  to  It  of  a  999 -year  leaie. 
Upon  this  state  of  facts  the  property  in  the 
hands  of  the  railroad  company  remained 
charged  with  the  debts  of  the  Cosur  d'Alene 
Company. 

10  Cyc  p.  1267 ;  1  Thomp.  Corp.  |§  338,  «t 
seq.  also  vol.  5,  §  6543;  Brum  v.  Merchanti' 
Ins.  Co.  16  Fed.  140;  Hibemia  Ins.  Co.  ▼• 
St.  Louis  k  N.  O.  Transp.  Co.  8  McCrary, 
368,  10  Fed.  596;  San  Francisco  &  N.  P.  R. 
Co.  V.  Bee,  48  Cal.  398;  Jones  v.  Arkansas 
Mechanical  k  Agri.  Co.  38  Ark.  17 ;  Fogg  v. 
St.  Louis,  H.  &  K.  R.  Co.  6  McCrary,  449, 
17  Fed.  871 ;  McVicker  v.  American  Opera 
Co.  40  Fed.  861;  Tysen  ▼.  Wabash  R.  Co. 
11  Biss.  510,  15  Fed.  765;  Montgomery  k 
W.  P.  R.  Co.  V.  Branch,  59  Ala.  139 ;  Sidell 
V.  Missouri  P.  R  Co.  24  C.  C.  A.  216,  51 
U.  8.  App.  1,  78  Fed.  726;  Grenell  v.  De- 
troit Gas.  Co.  112  Mich.  73,  70  N.  W.  414; 
Vance  v.  McNabb  Coal  k  Coke  Co.  92  Tenn. 
60,  20  8.  W.  424;  Central  R.  k  Bkg.  Co.  ▼• 
Pettus,  113  U.  8.  124,  88  L.  ed.  918,  6  Sup. 
Ct.  Rep.  387;  Mellen  v.  Moline  Malleable 
Iron  Works,  131  U.  8.  352,  33  L.  ed.  178,  9 
Sup.  Ct  Rep.  781 ;  Chicago,  M.  k  St  P.  R. 
Co.  ▼.  Third  Nat  Bank,  134  U.  8.  287,  S6 
L.  ed.  903,  10  Sup.  Ct.  Rep.  550;  Angle  ▼. 
Chicago,  St  P.  M.  &  0.  R.  Co.  151  U.  8.  16, 
38  L.  ed.  68,  14  Sup.  Ct.  Rep.  240;  Perry* 
Tr.  §t  241,  ^K^\  BtATj^'^iv  ^xaA'^axSW* 
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pAttj,  not,  indeed,  unlimited,  but  a  liability 
to  malce  good  the  debts  of  the  Cceur  d'Alene 
Company  out  of  the  specifle  property  which 
it  hiid  reeeiyed.  It  was  a  contingent,  or 
qualified,  liability,  but  one  which  made 
Boyd  a  creditor  within  the  meaning  of  the 
statute  against  fraudulent  conveyances. 

20  Cyc.  p.  421;  McLaughlin  v.  Bank  of 
Potomac,  7  How.  220,  12  L.  ed.  676;  Thomp- 
son ▼•  Crane,  7S  Fed.  827;  Yardley  v.  Torr, 
07  Fed.  867. 

It  cannot  be  claimed  that  the  liability  of  a 
successor  company  is  dependent  on  the  pos- 
session of  the  identical  property  received  by 
it.  The  law  is  that  if  the  property  has 
been  transferred  or  lost,  the  creditor  may 
pursue  the  debtor  in  personam. 

Wait,  Fraud.  Conv.  §§  176,  178;  Moore, 
Fraud.  Conv.  p.  1023;  3  Pom.  Eq.  Jur.  §§ 
1067,  1068;  20  Cyc  p.  821. 

The  railroad  company,  as  the  transferee 
of  the  stock,  on  the  insolvency  of  the  Cceur 
d'Alene  Company,  became  liable,  to  the  ex- 
tent of  the  unpaid  subscriptions,  for  the 
debts  of  the  Cceur  d'Alene  Company. 

Cook,  Stock  &  Stockholders,  §§  100,  260; 
Webster  v.  Upton,  91  U.  S.  64,  23  L.  ed. 
224. 

The  railroad  company  did  not  buy  the 
stock  believing  in  good  faith  that  it  was 
fully  paid  up,  and  if  it  did  not,  then  the 
railroad  company  became  responsible  as  the 
transferee  of  the  stock. 

Cook,  Stock  &  Stockholders,  §§  40,  60. 

If  it  was  not  in  fact  paid  up,  and  the 
original  subscriber,  or  transferee,  took  it, 
knowing  that  fact,  his  liability  to  creditors 
is  precisely  the  same  as  if  there  had  been 
an  original  formal  subscription  upon  which 
the  books  of  the  company  show  no  payments, 
or  only  partial  payments. 

1  Thomp.  Corp.  §  1142;  Kelley  v.  Clark 
(Kelley  v.  Fourth  of  July  Min.  Co.)  21 
Mont  291,  42  L.R.A.  621,  69  Am.  St.  Rep. 
668,  63  Pac.  969,  19  Mor.  Min.  Rep.  431; 
Camden  v.  Stuart,  144  U.  S.  104,  36  L.  ed. 
363,  12  Sup.  Ct.  Rep.  686. 

This  liability,  it  is  true,  is  primarily  to 
the  corporation,  but  it  accrues  to  the  cred- 
itor on  the  insolvency  of  the  corporation, 
and,  in  the  absence  of  statutes,  is  worked 
out  in  favor  of  the  creditor  by  a  bill  in 
equity,  brought  by  him  against  the  corpora- 
tion and  the  stockholders. 

Cook,  Stock  k  Stockholders,  §§  200,  204. 

Any  person  having  a  claim,  legal  or 
equitable,  direct  or  contingent,  sounding  in 
contract  or  in  tort,  and  either  present  or 
prospective,  is  a  creditor  within  the  mean- 
ing of  the  statute  against  fraudulent  con- 
veyances. 

Wait,  Fraud.  Conv.  2d  ed.  1888,  %  73. 

Zat  non  oo^t  ad  impoaaibilia. 
Cue  r.  BMnregMrd,  101  U.  S.  690,  26  L. 


ed.  1004;  Merchants'  Nat.  Bank  v.  Paiasb 
13  R.  I.  692;  Pendleton  v.  Perkins,  40  Mok 
666;  Turner  v.  Adams,  46  Ma  96;  Peay  ▼. 
Morrison,  10  Gratt.  149;  Pope  v.  Solomons, 
36  Ga.  641;  Kipper  ▼.  Glano^,  i  Blackf. 
356;  Scott  V.  M'Millen,  1  Litt  (Ky.)  SOf, 
13  Am.  Dec.  239. 

Mr.  Boyd's  attorneys  thought  ths  alle- 
gations of  the  bill  entitled  him  to  the  aid  of 
a  court  of  equity,  and  the  attorneys  for 
appellant  evidently  thought  likewise,  be- 
cause no  objection  to  the  equitable  Juriadio- 
tion  of  the  court  was  interposed  by  them  in 
either  of  the  courts  below,  in  any  shapes 
manner,  or  form.  If  they  have  now  changed 
their  minds,  it  comes  too  late  to  avail  them. 
It  is  the  settled  doctrine  of  this  court  that 
such  objections  must  be  taken  m  limme, 
and  that  if  not  so  taken,  they  are  waived. 

Hollins  V.  Brierfield  Coal  &  I.  Co.  160  U. 
S.  381,  37  L.  ed.  1116,  14  Sup.  Ct.  Rep.  127; 
Brown,  B.  A,  Co.  v.  Lake  Superior  Iron  Oou 
134  U.  S.  630,  33  L.  ed.  1021,  10  Sup.  CI 
Rep.  604;  Reynes  v.  Dumont,  180  U.  8. 
394,  32  L.  ed.  946,  9  Sup.  Ct.  Rep.  480. 

The  foreclosure  proceedings,  by  and 
through  which  the  railway  company  holds 
title  and  possession  of  the  property  of  the 
railroad  company,  were  a  fraud  on  the 
creditors  of  the  latter  company,  beoause 
prosecuted  pursuant  to  a  previous  eolluaive 
agreement  between  bondholders  and  stoek- 
holders,  whereby  the  latter  were  recognised 
and  permitted  to  retain  an  interest  in  the 
property  on  a  reorganization  after  fore- 
closure sale.  Louisville  Trust  Co.  ▼.  Louis- 
ville N.  A.  &  C.  R.  Co.  174  U.  8.  674,  43 
L.  ed.  1130,  19  Sup.  Ct.  Rep.  827 ;  Chicago, 
R.  I.  k  P.  R.  Co.  V.  Howard,  7  Wall  802, 
19  L.  ed.  117;  Central  of  Georgia  R.  Go. 
V.  Paul,  36  C.  C.  A.  639,  93  Fed.  878;  St. 
Louis  Trust  Co.  v.  Des  Moines,  N.  &  W.  R. 
101  Fed.  632;  Central  R.  k  Bkg.  Oo.  ▼. 
Farmers'  Loan  k  T.  Co.  62  C.  C.  A.  149, 
114  Fed.  263;  Guardian  Trust  Co.  v.  Kan- 
sas City  Southern  R.  Co.  146  Fed.  887. 

If  the  transaction  was  such  in  legal  effect 
as  to  constitute  a  fraud  on  creditors,  then 
the  fact  that  the  parties  knowingly  and  in- 
tentionally consummated  the  transaction 
carries  with  it  conclusively  the  intent  to  de- 
fraud, even  though  they  may  have  been 
innocent  of  an  actual  fraudulent  purpose. 
This  is  elementary. 

Thomson  v.  Crane,  73  Fed.  880;  Wait, 
Fraud.  Conv.  %%  196,  197. 

The  case  is  to  be  treated  as  if  the  North- 
em  Pacific  Railroad  Company,  in  view  of 
its  obligations  to  bondholders  under  its 
several  mortgages,  had  conveyed  its  prop- 
erty to  the  said  bondholders  or  their  trustees 
in  payment  of  the  mortgage  debt.  The 
eonaeni  da^iea,  tikd  the  understanding  had 
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prior  to  it,  reduced  the  transaetion  to  that 
complexion. 

Qutta  Percha  Rubber  Mfg.  Co.  t.  Kansaii 
City  Fire  Dept.  Supply  Co.  149  Mo.  638,  50 
8.  W.  917 ;  Smith  y.  Craft,  11  Bias.  340,  12 
Fed.  866;  Lukins  t.  Aird,  6  WaU.  79,  18  L. 
ed.  761;  Crawford  y.  Neal,  144  U.  S.  686,  36 
L.  ed.  662,  12  Sup.  Ct  Rep.  769;  Wait, 
Fraud.  Cony.  2d  ed.  |  197;  Brigga  y.  Mitch- 
eU,  60  Barb.  316. 

One  entitled  to  share  in  the  distribution, 
and  not  a  party,  is  not  bound  by  the  decree 
of  distribution. 

Williams  y.  Qibbes,  17  How.  239,  16  L.  ed. 
135;  Chicago,  R.  I.  &  P.  R.  Co.  y.  Howard, 
7  Wall.  392,  19  L.  ed.  117. 

We  haye  made  proof  in  this  case  of  "no 
wilful  default"  and  of  "no  want  of  reason- 
able diligence." 

Williams  y.  Qibbes,  17  How.  239,  16  L.  ed. 
135;  David  y.  Frowd,  1  Myl.  &  K.  200,  2  L. 
J.  Ch.  N.  S.  68,  2  Eng.  Rul.  Cas.  246. 

Any  judgment  of  any  court,  procured  to 
be  rendered  by  fraud,  is  coram  non  judioe, 
absolutely  void,  and  subject  to  be  attacked 
at  any  time  and  in  any  forum,  by  any  person 
injuriously  affected. 

Black,  Judgm.  §§  293,  606;  Bump,  Fraud. 
Cony.  p.  521;  Moore,  Fraud.  Cony.  §  50; 
Freeman,  Judgm.  3d  ed.  §  250;  Pacific  R. 
Co.  y.  Missouri  P.  R.  Co.  Ill  U.  8.  505,  28 
L.  ed.  498,  4  Sup.  Ct.  Rep.  583 ;  Candee  v. 
Lord,  2  N.  Y.  269,  51  Am.  Dec.  294;  Drury 
T.  Cross,  7  Wall.  299,  19  L.  ed.  40;  Johnson 
y.  Waters,  111  U.  S.  667,  28  L.  ed.  556,  4 
Sup.  Ct.  Rep.  619;  Michaels  y.  Post,  21 
WaU.  426,  22  L.  ed.  525;  Arrowsmith  y. 
Gleason,  129  U.  S.  86,  32  L.  ed.  630,  9  Sup. 
Ct  Rep.  237 ;  Marshall  y.  Holmes,  141  U.  S. 
689,  36  L.  ed.  870,  12  Sup.  Ct.  Rep.  62;  Bar- 
row y.  Hunton,  99  U.  S.  80,  26  L.  ed.  407; 
Guardian  Trust  Co.  y.  Kansas  City  South- 
em  R.  Co.  76  C.  C.  A.  616,  146  Fed.  337; 
Kurts  y.  Philadelphia  ft  R.  R.  Co.  187  Pa. 
69,  40  AtL  988;  Bandon  y.  Becher,  8  Clark 
ft  F.  479. 

There  is  no  room  in  this  case  for  the  ap* 
plieation  of  the  doctrine  of  laches. 

Fogg  T.  St  Louis,  H.  ft  K.  R.  Co.  6  Me- 
Orary,  449,  17  Fed.  871 ;  Wilson  v.  Wilson, 
41  Or.  469,  69  Pac.  923;  6  Pom.  Eq.  Jur.  §S 
10-36;  O'Brien  y.  Wheelock,  184  U.  S.  480, 
46  L.  ed.  647,  22  Sup.  Ct  Rep.  354;  Galli- 
h«r  T.  Oadwell,  145  U.  S.  368,  36  L.  ed.  738, 
12  Sap.  Ct  Rep.  873;  Townsend  y.  Vander- 
w«rker,  160  U.  S.  186,  40  L.  ed.  388,  16  Sup. 
Ct  Rep.  268. 

After  the  establishment  of  his  rights  in 
iSbm  Judgment,  a  few  months  elapsed  during 
which  he  might  have  brought  this  suit  if  he 
had  then  known  the  facts  on  which  it  is 
based.  The  advice  of  his  attorneys,  in  this 
eoDJuncture,  to  await  a  revivor  of  the  judg- 
ment before  attempting  furthar  proceedings 
Bf  L.  ed. 


to  enforce  it  would  protect  complainant 
against  the  charge  of  laches,  even  if  the  ad- 
vice was  bad.  Twenty  years'  delay,  on  the 
mistaken  advice  of  an  attorney,  has  been 
held  not  to  constitute  laches. 

Dinwiddle  y.  Self,  146  111.  290,  33  N.  B. 
892. 

Nor  can  the  time  spent  by  Spaulding  and 
Boyd  in  ineffectual  legal  proceedings  be 
counted  as  unreasonable  delay  or  neglectful 
repoee.  The  prosecution  of  an  Ineffectual 
appeal,  if  taken  in  good  faith,  prevents  the 
delay  thereby  occasioned  being  counted  as 
laches. 

Pacific  R.  Co.  y.  Missouri  P.  R.  Co.  Ill 
U.  S.  620,  28  L.  ed.  603,  4  Sup.  Ct  Rep. 
583. 

One  pressing  for  patent  in  the  Land  Of- 
fice is  not  guilty  of  laches  because,  pending 
his  application  for  patent,  he  fails  to  bring 
suit  to  quiet  title  to  his  land,  although  ha 
might  have  brought  the  suit  before  patent 

Southern  P.  R.  Co.  v.  Stanley,  49  Fed. 
266. 

A  delay  of  eight  years  was  excused  by  ad- 
versary  proceedings  in  the  Land  Office. 

Hodge  y.  Pahns,  64  0.  C.  A.  670,  117  Fed. 
396. 

Delay  of  five  years  in  bringing  suit  for  In- 
fringement of  a  patent  was  excused  by  the 
pendency  of  suit  to  establish  the  validity  of 
the  patent 

United  SUtes  Mitis  Co.  y.  Detroit  Steel 
ft  Spring  Ca  122  Fed.  863;  Russell  y.  Day- 
ton Coal  ft  I.  Co.  109  Tenn.  43,  70  S.  W.  1. 

After  complainant  brought  his  suit  of 
revivor  he  was  constantly  in  court,  with  the 
railway  company  confronting  him,  litigat- 
ing his  right  to  a  revivor,  and  the  judgment 
of  revivor  was  pending  in  the  circuit  court 
of  appeals  on  the  appeal  of  the  railway  com- 
pany at  the  moment  this  suit  was  brought 
While  complainant  might  have  brought  the 
suit  immediately  after  the  judgment  of  ra- 
vivor  in  the  lower  court,  on  the  ground  that 
the  appeal  did  not  suspend  the  judgment,  it 
was  not  laches  to  await  the  result  of  the  ap- 
peal. 

Pacific  R.  Co.  y.  Missouri  P.  R.  Co.  Ill  U. 
S.  505,  28  L.  ed.  498,  4  Sup.  Ct  Rep.  683; 
Hodge  y.  Palms,  64  C.  C.  A.  670,  117  Fed. 
396;  United  States  Mitis  Co.  v.  Detroit 
Steel  ft  Spring  Ca  122  Fed.  863;  Russell  t. 
Dayton  Coal  ft  I.  Co.  109  Tenn.  43,  70  8. 
W.  1;  Southern  P.  R.  Co.  v.  Stanley,  49  Fed. 
266. 

Mr.  Justice  lAmar,  after  making  tha 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

Boyd's     judgment     against     the     Cesar 
D'Alene   Railway   ft   Navigation   Company 
was  rendered  in  1896,  in  an  suotVon^  Vm^s^q^ 
in  1W7    In  ib  owwt  ^\  Vfi^^  VwixWsn    ^^ 
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Idaho.  After  he  had  established  hia  title 
to  the  judgment  and  revived  it  in  1906  for 
$71,278,  there  was  nothing  on  which  an 
execution  could  be  levied,  because,  in  the 
meantime,  all  of  the  property  of  the  Goeur 
D'Alene  had  been  sold  under  foreclosure. 
He  thereupon  brought  this  suit,  claiming 
that  the  Northern  Pacific  R.  R.  Co.  was 
liable  in  equity  as  for  a  diversion  of  $465,- 
000  of  bonds  belonging  to  the  Coeur  D'Alene, 
but  used  by  the  Northern  Pacific  in  pay- 
ment of  6,100  shares  of  stock  bought  from 
Corbin  in  1888. 

At  that  time  the  Cceur  D'Alene  was  sol- 
499]Tent,  owning  *and  operating  at  a  prof- 
it a  narrow  guage  railroad,  33  miles  in 
length,  constructed  at  a  cost  of  about  $12,- 
000  a  mile,  and  paid  for  mainly  out  of  the 
proceeds  of  $360,000  of  first-mortgage  bonds. 
The  original  capital  stock  of  $500,000,  in- 
creased to  $1,000,000,  had  been  issued,  but 
the  subscriptions  were  unpaid.  A  majority 
of  this  stock  was  controlled  by  Corbin,  the 
president. 

On  August  1,  1888,  he,  in  his  individual 
capacity,  entered  into  a  written  contract 
with  the  Northern  Pacific,  in  which  he  un- 
dertook to  have  the  Cceur  D'Alene  issue 
$825,000  of  bonds,  $360,000  of  which  were 
to  be  retained  to  retire  those  then  outstand- 
ing. He  also  agreed  to  cause  the  Coeur 
D'Alene  to  lease  its  property  for  999  years 
to  the  Northern  Pacific,  which,  in  turn,  was 
to  guarantee  the  payment  of  the  principal 
and  interest  of  the  bonds.  The  contract 
further  recited  that,  in  consideration  of  the 
execution  of  the  lease  and  guaranty,  Cor- 
bin would  transfer  to  the  Northern  Pacific 
5,100  fully  paid  and  nonassessable  shares 
of  the  capital  stock  of  the  Coeur  D'Alene. 
The  agreement  was  promptly  carried  into 
effect.  A  resolution  was  passed  by  the  di- 
rectors of  the  Coeur  D'Alene,  authorizing 
the  issue  of  $825,000  of  bonds  for  properly 
constructing,  completing,  and  equipping 
the  road;  the  999-year  lease  was  made  and 
Corbin  transferred  his  stock.  Shortly 
afterwards  the  trust  company,  named  in  the 
mortgage,  issued  to  Corbin,  president,  or 
order,  $465,000  of  the  new  bonds.  They 
were  not  used  for  completing  or  equipping 
the  road,  paying  the  debts,  or  other  cor- 
porate purpose,  and  although  the  Northern 
Pacific  was  the  then  holder  of  a  majority 
of  the  stock  and  in  charge  of  the  business 
and  litigation  of  the  Coeur  D'Alene,  no  steps 
were  taken  to  trace  or  recover  them.  Cor- 
bin testified  that  he  was  paid  for  the  stock, 
in  cash,  about  the  par  value  of  the  bonds; 
that  he  had  never  received  them,  or  if  so, 
that  they  only  passed  through  his  hands 
"with  an  agreement  that  somebody  was  to 
imke  tbem  off  of  our  hands  and  pay  us  the 


*1.  The  buyer  would  naturally  haTe[500 
been  the  person  to  make  arrangementa  for 
the  payment.  But  the  railway  insists  that 
the  payment  was  not  made  in  cash,  but  that, 
as  recited  in  the  written  contract,  the  stock 
was  transferred  by  Corbin  in  eonsideratioii 
of  the  Northern  Pacific  guarantying  the 
bonds  and  entering  into  the  lease.  But 
even  if  Corbin  sold  his  5,100  shares  for  a 
consideration  nominally  moving  to  the 
Cceur  D'Alene,  that  would  not  change  the 
character  of  the  transaction  if,  in  fact, 
Corbin  made  the  transfer  with  the  further 
understanding  that  he  was  to  have  the  pro- 
ceeds of  the  guaranteed  bonds.  In  that 
event  the  purchaser  would  be  as  much 
liable  for  the  diversion  of  the  $465,000  as 
the  seller.  Chicago,  M.  ft  St.  P.  R.  Co.  v. 
Third  Nat.  Bank,  134  U.  S.  276,  33  L.  ed. 
900,  10  Sup.  Ct.  Rep.  550.  The  terms  of 
the  contract,  Corbin's  control  of  the  Coeur 
D'Alene,  the  failure  to  produce  or  account 
for  the  absence  of  the  agent  who  repre- 
sented the  Northern  Pacific  Railroad  in 
the  purchase,  together  with  Corbin's  tes- 
timony that  the  stock  was  paid  for  out 
of  the  cash  proceeds  of  the  bonds,  support 
the  concurrent  findings  of  the  two  courts 
that  the  Northern  Pacific  combined  with 
him  to  divert  $465,000  of  the  assets  of  the 
Cceur  D'Alene.  And  even  if,  as  claimed, 
liability  for  a  diversion  of  trust  funds  was 
dependent  upon  the  insolvency  of  the  Cceur 
D'Alene,  that  insolvency  was  brought 
about  in  the  very  act  of  carrying  the  illegal 
contract  into  effect;  for  thereby  the  Cceur 
D'Alene  was  encumbered  with  a  mortgage 
for  twice  its  value,  and  the  lease  for  999 
years,  with  rental  payable  only  from  net 
profits,  left  nothing  out  of  which  debts 
could  be  made  by  levy  and  sale.  134  U.  S. 
277. 

2.  Being  liable  for  this  diversion  of 
$465,000,  the  Northern  Pacific  Railroad 
remained  so  liable  until  the  funds  were 
restored  to  the  true  owner.  Chicago,  M.  ft 
St.  P.  R.  Co.  V.  Third  Nat.  Bank,  134  U. 
S.  277,  33  L.  ed.  900,  10  Sup.  Ct.  Rep.  550. 
The  obligation  was  not  lessened  by  set-offs, 
nor  discharged  in  whole,  because  the  North- 
ern Pacific  spent  $500,000  of  its  own 
*money  in  broadening  the  gauge,  ex- [501 
tending  the  line,  equipping  the  road,  or  for 
other  purposes,  which  may  have  been 
thought  by  it  advantageous  to  the  Gflsur 
D'Alene.  Such  disbursement  was  not  a 
restoration  of  what  had  been  taken,  but  an 
expenditure  by  the  Northern  Pacific,  for  its 
own  benefit,  in  improving  a  road  which  it 
practically  owned  by  virtue  of  the  999-year 
lease. 

3.  Although  this  diversion  of  $465,000  of 
bonds  in  1888  made  the  Northern  Pacifio 
liable,  in  ^qvuV} ,  lot  the  payment  of  Boyd's 
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judgment  for  $71^78,  recovered  in  1896 
and  reviyed  in  1906,  yet  his  right  was  ap- 
parently not  enforceable  because,  in  1896, 
all  of  the  property  of  the  Northern  Pacific 
Railrocui  had  been  sold  under  forecloeure 
to  the  newly  created  Northern  Pacific 
Railway  Company.  He  thereupon  brought 
this  suit  against  the  mortgagor  and  pur- 
chaser, seeking  to  subject  the  property 
bought  to  the  paym^t  of  this  liability. 
He  claimed  that  the  foreclosure  sale  was 
yoid  because  made  in  pursuance  of  an  il- 
legal plan  of  reorganization,  between  bond- 
holders and  stockholders  of  the  railroad, 
in  which,  though  no  provision  was  made  for 
the  payment  of  unsecured  creditors,  the 
stockholders  retained  their  interest  by  re- 
ceiving an  equal  number  of  shares  in  the 
new  railway.  There  was  no  question  as  to 
parties  and  no  demurrer  to  the  bill.  The 
railway  answered,  and  on  the  trial  of  the 
merits  offered  evidence,  tending  to  support 
its  contention  that  the  decree  was  regular 
in  form,  free  from  fraud,  and  that  the  prop- 
erty brought  a  fair  price  at  public  out- 
cry. Both  courts  found  against  this  con- 
tention, and  entered  a  decree  making 
Boyd's  claim  a  lien  upon  the  property  of 
the  railroad  in  the  hands  of  the  railiMiy, 
but  subject  to  the  mortgages  placed  there- 
on at  the  time  of  the  reorganization. 

The  appellants  attack  the  ruling  from 
various  standpoints  based  upon  many  facts 
in  the  voluminous  record.  But,  having 
been  summarized  in  the  statement,  they 
will  not  be  discussed  in  detail,  inasmuch 
50 2] as  the  case,  though  'presenting  various 
aspects,  is  controlled  by  a  single  proposition. 
For  although  Boyd  was  not  a  party  to  the 
foreclosure,  and  was  not  made  such  by  the 
publication  notifying  creditors  to  prove 
their  claims,  yet  the  original  and  supple- 
mental decrees  were  free  from  any  moral 
or  actual  fraud,  and  were,  in  form  and 
nature,  sufficient  to  have  passed  a  title 
good  against  bim^  unless  the  contract  of 
reorganization,  reserving  a  stock  interest  in 
the  new  company  for  the  old  shareholders, 
left  the  property  still  subject  to  the  claims 
»f  nonassenting  creditors  of  the  Northern 
Pacific  Railroad. 

4.  Corporations,  insolvent  or  financially 
embarrassed,  often  find  it  necessary  to 
scale  their  debts  and  readjust  stock  issues 
with  an  agreement  to  conduct  the  same 
business  with  the  same  property  under  a 
reorganization.  This  may  be  done  in  pur- 
suance of  a  private  contract  between  bond- 
holders and  stockholders.  And  though  the 
eorporate  property  is  thereby  transferred 
to  a  new  company,  having  the  same  share- 
holders, the  transaction  would  be  binding 
between  the  parties.  But,  of  course,  such  a 
traasfer  by  stockholders  from  themselves  to 
3f  L,  Mf. 


themselves  cannot  defeat  the  elaim  of  m 
nonassenting  creditor.  As  against  him  the 
sale  is  void  in  equity,  regardless  of  ths 
motive  with  which  it  was  made.  For  if 
such  contract  reorganization  was  consum- 
mated in  good  faith  and  in  ignorance  of 
the  existence  of  the  creditor,  yet  when  he 
appeared  and  established  his  debt,  the  sub- 
ordinate interest  of  the  old  stockholders 
would  still  be  subject  to  his  elaim  in  the 
hands  of  the  reorganised  company.  Of. 
San  Francisco  ft  N.  P.  R.  Co.  v.  Bee,  48 
Cal.  398;  Qrenell  v.  Detroit  Qas  Co.  112 
Mich.  70,  70  N.  W.  413.  There  is  no  dif- 
ference in  principle  if  the  contract  re- 
organization, instead  of  being  effectuated 
by  private  sale,  is  consummated  by  a  mas- 
ter's deed  under  a  consent  decree. 

5.  It  is  argued  that  this  is  true  only  when 
there  is  fraud  in  the  decree, — ^the  appel- 
lants insisting  that  in  all  other  *cases[50S 
a  judicial  sale  operates  to  pass  a  title  whieh 
cuts  off  all  claims  of  unsecured  creditors 
against  the  property.  They  rely  on  Wen- 
ger  T.  Chicago  ft  E.  R.  Co.  61  C.  C.  A.  660, 
114  Fed.  34;  Farmers'  Loan  ft  T.  Co.  v. 
Louisville,  N.  A.  ft  C.  R.  Co.  103  Fed.  110; 
Pennsylvania  Transp.  Co's  Appeal,  101  Pa. 
576;  Kurtz  v.  Philadelphia  ft  R.  R.  Co. 
187  Pa.  69,  40  Atl.  088;  Paton  v.  Northern 
P.  R.  Co.  85  Fed.  838;  Shoemaker  v.  Kats^ 
74  Wis.  374,  43  N.  W.  151;  Bame  v.  Drew, 
4  Denio,  287;  Ferguson  v.  Ann  Arbor  R. 
Co.  17  App.  Div.  336,  45  N.  T.  Supp.  172; 
MacArdell  v.  Olcott,  104  App.  Div.  263,  93 
N.  Y.  Supp.  799,  s.  e.  189  N.  T.  368,  884,  82 
N.  E.  161;  Candee  v.  Lord,  2  N.  T.  269,  61 
Am.  Dec.  294.  Some  of  these  eases  hold 
directly,  and  others  inferentially,  that,  is 
the  absence  of  fraud,  as  here,  a  judicial 
sale  is  binding  upon  nonassenting  creditors 
even  though  the  decree  was  entered  and  the 
sale  was  made  in  pursuanoe  of  a  contract, 
to  which  the  stockholders  were  parties,  and 
by  which  they  were  to  retain  a  stodc  in- 
terest in  the  purchasing  company.  This 
makes  the  creditor's  legal  right  against  the 
shareholders'  interest  depend  upon  the  mo- 
tive with  which  they  act  and  the  method 
by  which  they  carry  out  the  scheme.  If 
they  do  so  by  means  of  a  private  contract, 
though  in  ignorance  of  the  existence  of  the 
creditor,  the  property  remains  liable  lor 
his  debts.  If  they  do  so  by  means  of  a 
judicial  sale  under  a  consent  decree,  and  in 
like  ignorance  or  disregard  of  his  existence, 
the  result  is  said  to  be  different,  although 
the  shareholders  should  reserve  exactly  tho 
same  interest  and  deprive  the  creditor  of 
exactly  the  same  right. 

Such  and  similar  possibilities  at  one 
time  caused  doubts  to  be  expressed  as  to 
whether  a  court  could  permit  a  foT%B,\MraaB^ 
take  ir\k\tlki  \aU  va^  Vii\«t«iX  \a  ^dK>^  i^K^a- 
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lialderi.     But  It   is  now  settled  that  sueh  csxried   to   eonsuni motion    which   reeogniM 

reorguiiifttlons  ars  not  neeesaariljr  illegal,  and  preserve  anj  interest  in  the  ttoekhold- 

■nd,  aa  proceedings  to  subject  the  property  ere  without  slso  recognizing  and  preserring 

mnrt  usually  tM  in  a  court  where  those  who  the  interests,  not  merely  of  the  mortgagee, 

Mk  equity  must  do  equity,  such   reorgani.  but   of   every   creditor   of   the   corporation, 

sationa  may  even  have  an  efTect  more  ex-  .     .     .     Any  arrangement  of  tba  partita  faf 

tuai**   than   thoee  made   without   judicial  which  the  subordinate  rights  and  intereats 

sale,  and  bind  creditors  who  do  not  accept  of    the    stockholders    are   attempted   to   be 

K04]fair  'terms  offered.  The  enormous  val-  secured  at  the  expense  of  the  prior  right* 

na  of  corporate  property  often  make*  it  im-  of   either    class   of   ereditors   cornea   within 

poasible  for  one,  or  a  score,  or  a  buodred  judicial  denunciation." 

bondholders  to  purchase,  and  equally  so  for        0.  The  railway  scelcs  to  distingubh  that 

■toelcholders  to  protect  their  interests.     A  caae   from  this,   insisting  that  even   if   tba 

combination  is  necessary  to  secure  a  bidder  stockholders'   participation   in   the  reorgon- 

and   to   prevent   a   sacrifice.      Co-operation  ization  would  have  invalidated  the  prooeed- 

being  essential,  there  is  no  reason  why  the  ing,  such  result  does  not  follow  here  hecanae 

stockholders    should    not    unite    with    the  the  court  having  charge  of  the  foreeloaura 

bondholders  to  buy  in  the  property.  pasted  on  this  very  question  before  the  aale 

Iliat  was  done  in  the  present  case.    And  in  1B6S  and  dismissed  the  hill  of  Faton,  an 

while  the  agreement  contained  no  provision  unsecured  creditor,   when   he   made   exactly 

as  to  the  payment  of  unsecured  creditors,  the  same  attack  upon  the  reorgnnizatioD  aa 

yet   the    railway    company    purchased    un.  that  by  Boyd  in  this  bill.     That  court  thou 

secured     claims     aggregating     (14,000,000.  held  that  as  the  property  was  insufficient  to 

Whether    they    were    acquired    because    of  pay    the   mortgage    debts    of    1167,000,000, 

their  value,  to  avoid  litigation,  or  in  recog-  there  was  nothing  which  could  come  to  the 

aition   of   the   fact   that   such   claims   were  unsecured  creditors,  and  they,  therefore,  had 

superior  to  the  rights  of  stockholders,  does  no  ground   to  complain  if   the  bondholden 

not  appear,  nor  is  it  material.     For,  if  pur-  were  willing  to  give  new  shares  to  the  old 

posely  or  unintentionally  a  single  creditor  stockholders.     No   appeal   was  taken   from 

was  not  paid,   or   provided   for   in   the   re-  that  decision, — possibly   because  the   Paton 

organization,   he   could   assert   his   superior  claim  was  purchased  by  the  railway.     But 

rights  against  the  subordinate  interests  of  inasmuch  as  Boyd  nas  not  a  party  to  the 

the  old  stockholders  in  the  property  trans-  record,  that   decree  was  not  binding  upon 

ferred  to  the  new  company.     They  were  in  him   as  rc«  judicata,  and   the  opinion,  not 

the  position  of  insolvent  debtors  who  could  being  eontrolling  authority,  cannot  be   fol- 

not  reserve  an  interest  as  against  creditors,  lowed  in  view  of  the  principles  declared  in 

Their  original   contribution   to   the   capital  Chicago,   R.   I.   A   P.   R.  Co.  v.  Howard,  T 

stock  was  subject  to  the  payment  of  debts.  Wall.  3S2,  IB  L.  ed.  117;   Louisville  Trust 

The    property   was    a    trust    fund    charged  Co.   v.   Louisville,  N.   A.  A   C.   R.   Co.   174 

primarily   with   tlie   payment   of   corporate  U.  S.  674,  43  L.  ed.  1130,  IB  Sup.  Ct.  Rep. 

liabilities.     Any  device,  whether  by  private  827. 

contract  or  judicial  sole  under  consent  de-        In  saying  that  there  was  nothing  for  un- 

eree,   whereby   stockholders   were   preferred  secured    creditors,    the    argument    assumes 

before    the    creditor,    was    invalid.      Being  the  very   fnct  whic.i  the  law   contemplated 

bound  for  the  debts,  the  purchase  of  t)ieir  *naa   to  be  tested  by  adversary   pro-[&0« 

property,  by  the  debts,  the  purchase  of  their  ceeding  in  which  it  would  have  been  to  the 

benefit,  put  the  stockholdira  in  tlie  position  interest    of    the    stockholders    to    interpose 

of  a  mortgagor  buying  at  bis  own  sale.     If  e,ery  valid  defense.  If,  after  a  trial,  a  sale 

they  did  so  in  good  faith  and  in  ignorance  „„   ordered,  they   were  still   intereat«d   in 

of   Boyd's   claim,   they   were   none   the   less  making  the  property  bring  its  value,  so  as  to 

bound  to  recognize  his  superior  right  in  the  j^g^.^  ^  surplus  for  themselves  as  ultimate 

property,  when,  years  later,  his  contingent  ^^^^^    g^.^^  ^^^^^  ^,^  ^^^^  ^^^^^  j^^^^ 

eUim  waa  hquidoted  and  establ.sl.ed     That  ^^^^  .^^  confirmation  if  the  bids  had  been 

sueh  a  sale  would  be  void,  even  in  the  ab-  ,  .,,  ,  ..  .  .   ,  . 

,    ,       .     .       ,  - chilled,  or  other  reason  existed  to  prevent 

■ence    of    fraud    la    decree,    appears    from  .,  i      .     ,i.  .  ii  .. 

the    reasoning   in    Louisville    T™st   Co.    v.  't-  'PP'O™'^    I»  thi*  P™*"*  «■«  •"  "«« 

»05]Louisville,  N.  A.  4  C.  R.  Co.  174  -U.  ^'^  "''  safeguard,  were  withdrawn.    Hie 

B.  883,  43  L.  ed.  1134   Ifl  Sup.  Ct.  Rep.  827,  'tockh older*,    who,    in    lawfully   prateeUng 

Where,  "aaauming  that  forecloaure  proceed-  toenjselves,  would  necessarily  have  protected 

lugs  may  be  carried  on  to  some  extent,  at  unsecured  creditors,  abandoned  Um  defense 

least,   in  the  interests  and   for   the  benefit  that  the  foreclosure  suit   had   been   prema 

of  both  mortgagee  and  mortgagor   (that  is,  turely    brought.     The    law,    of   course,    did 

Ai»<f£of(f«r<nd  stockholder)," the eourt said  not   require  them   to  make  or  inaiat  upon 

thmf  "bo  Moob  proettdiogt  ean  be  rightfully  tih&t  detftuM  il  tt  was  not  meritorioua,  nor 

'<«  \u  XI.  a. 
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does  it  condemn  the  decree  solely  because 
it  was  entered  by  consent.     But  the  share- 
holders were  not  merely  quiescent.     They, 
though  in  effect  defendants,  became  parties 
to  a  contract  with  the  creditors,  who  were 
in  effect  complainants,  l^  which,  in  consid- 
eration of  stock  in  the  new  company,  they 
transferred  their  shares  in  the  railroad  to 
the  railway.     The  latter  then  owning  the 
bonds  of  the  complainant  and  controlling  the 
stock  in  the  defendant,  became  the  represent- 
ative of  both  parties  in  interest.     In  such 
a  situation  there  was  nothing  to  litigate, 
and  so  the  demurrer  to  the  bill  was  with- 
drawn.   An  answer  was  immediately  filed, 
admitting  all  the   aUegations  of  the  bill. 
On    the   same   day,    "no   one   opposing,"    a 
decree  of  foreclosure  and  sale  was  entered. 
Two  months  later  the  property  was  sold  to 
the   agreed   purchaser   at   the   upset   price 
named  in  the  decree.    In  a  few  days  and  by 
consent  that   sale  was   confirmed.     As   be- 
tween the  parties  and  the  public  generally, 
tlie  sale  was  valid.     As  against  creditors, 
it  was  a  mere  form.    Though  the  Northern 
Pacific  Railroad  was  devested  of  the  legal 
title,  the  old  stockholders  were  still  owners 
of   the   same   railroad,   encumbered   by   the 
50  7] same   debts.  The   circumlocution    *did 
not  better  their  title  against  Boyd  as  a  non- 
assenting  creditor.     They  had  changed  the 
name,  but  not  the  relation.    The  property  in 
the   hands  of  the  former  owners,  under  a 
new  charter,  was  as  much  subject  to  any 
existing   liability   as   that   of   a   defendant 
who  buys  his  own  property  at  a  tax  sale. 
The   invalidity   of   the   sale  flowed   from 
the  character  of  the  reorganization  agree- 
ment regardless  of  the  value  of  the  property, 
for  in  cases  like  this,  the  question  must  be 
decided  according  to  a  fixed  principle,  not 
leaving  the  rights  of  the  creditors  to  depend 
upon  the  balancing  of  evidence  as  to  wheth- 
er, on  the  day  of  sale,  the  property  was  in- 
RufTicient  to  pay  prior  encumbrances.     The 
facts  in  the  present  case  illustrate  the  ne- 
roKsity  of  adliering  to  the  rule.     The  rail- 
road cost  $241,000,000.    The  lien  debts  were 
$157,000,000.     The   road   sold  for  $61,000,- 
900,  and  the  purchaser  at  once  issued  $190,- 
000,000  of  bonds  and  $155,000,000  of  stock 
on    property   which,    a   month    before,    had 
been  bought  for  $61,000,000. 

It  id  insisted,  however,  that  not  only  the 
bid  at  public  outcry,  but  the  specific  finding 
in  the  Paton  Case,  sstablished  that  the  prop- 
erty was  worth  less  than  the  encumbrances 
of  $157,000,000,  and  hence  that  Boyd  is  no 
worse  off  than  if  the  sale  had  been  made 
without  the  reorganization  agreement.  In 
the  last  analysis,  this  means  that  he  can- 
not complain  if  worthless  stock  in  the  new 
company  was  given  for  worthless  stock  in 
the  old.  Such  contention,  if  true  im  fMi| 
f  7  tu  ^ 


would  come  perilously  near  proving  thaA 
the  new  shares  had  been  issued  without  the 
payment  of  any  part  of  the  implied  stock 
subscriptions  except  the  $10  and  $15  aa- 
sessments.  But  there  was  an  entirely  dil* 
ferent  estimate  of  the  value  of  the  road 
when  the  reorganization  contract  was  made. 
For  that  agreement  contained  the  distinet 
recital  that  the  property  to  be  purchased 
was  agreed  to  be  "of  the  full  value  of  $346,* 
000,000,  payable  in  fully  paid  nonassessable 
stock,  and  the  prior  *lien  and  general  [608 
lien  bonds  to  be  executed  and  delivered  aa 
hereinafter  provided.^ 

The  fact  that  at  the  sale,  where  there 
was  no  competition,  the  property  was  bid 
in  at  $61,000,000,  does  not  disprove  the 
truth  of  that  recital,  and  the  shareholder! 
cannot  now  be  heard  to  claim  that  this  ma- 
terial statement  was  untrue,  and  that  aa  a 
fact  there  was  no  equity  out  of  which  un- 
secured creditors  could  have  been  paid,  al* 
though  there  was  a  value  which  author- 
ized the  issuance  of  $144,000,000  fully 
paid  stock.  If  the  value  of  the  road  justified 
the  issuance  of  stock  in  exchange  for  old 
shares,  the  creditors  were  entitled  to  the 
benefit  of  that  value,  whether  it  was  present 
or  prospective,  for  dividends  or  only  fof 
purposes  of  control.  In  either  event  it  was 
a  right  of  property  out  of  which  the  credit- 
ors were  entitled  to  be  paid  before  the  stock- 
holders could  retain  it  for  any  purpoM 
whatever. 

7.  This  conclusion  does  not,  as  elaiiiied« 
require  the  impossible,  and  make  it  neccsaaiy 
to  pay  an  unsecured  creditor  in  cash  M 
a  condition  of  stockholders  retaining  an  in- 
terest in  the  reqrganized  company.  Hit 
interest  can  be  preserved  by  the  issuance,  on 
equitable  terms,  of  income  bonds  or  preferred 
stock.  If  he  declines  a  fair  offer,  he  is 
left  to  protect  himself  as  any  other  creditor 
of  a  judgment  debtor;  and,  having  refused 
to  come  into  a  just  reorganization,  could 
not  thereafter  be  heard  in  a  court  of  equity 
to  attack  it.  If,  however,  no  such  tender 
was  made  and  kept  good,  he  retains  the  right 
to  subject  the  interest  of  the  old  stockhold- 
ers in  the  property  to  the  payment  of  his 
debt  If  their  interest  is  valueless,  he  gets 
nothing.  If  it  be  valuable,  he  merely  sub- 
jects that  which  the  law  had  originally  and 
continuously  made  liable  for  the  payment 
of  corporate  liabilitiea. 

8.  Lastly,  it  is  said  that  Boyd  was  estopped 
from  attacking,  in  1906.  a  reorganization 
completed  in  1896,  and,  ordinarily,  such  a 
lapse  of  time  would  prevent  any  creditor 
*from  asserting  a  elaim  like  thai  1iere[509 
made.  For  along  with  the  policy  to  eneour- 
age  reorganfaeatioiia  goes  that  of  reqairing 
prompt  aetfton  ky  thoee  wko  elaim  that  tK^ 
rifhti  \i«f% 
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fftct  that  improvements  are  put  upon  the 
property — that  the  stock  and  bonds  of  the 
new  company  almost  immediately  became 
the  subject  of  transactions  with  third  per- 
sons— calls  for  special  application  of  the 
rule  of  diligence.  But  the  doctrine  of  estop- 
pel by  laches  is  not  one  which  can  be  meas- 
ured out  in  days  and  months,  as  though  it 
were  a  statute  of  limitations.  For  what 
might  be  inexcusable  delay  in  one  case  would 
not  be  inconsistent  with  diligence  in  another, 
and  unless  the  nonaction  of  the  complainant 
operated  to  damage  the  defendant,  or  to  in- 
duce it  to  change  its  position,  there  is  no 
necessary  estoppel  arising  from  the  mere 
lapse  of  time.  Townsend  y.  Vanderwerker, 
160  U.  S.  186,  40  L.  ed.  388,  16  Sup.  Ct. 
Rep.  258. 

In  this  case  the  defendants  and  their 
itockholders  have  not  been  injured  by  Boyd's 
failure  to  sue.  His  delay  was  not  the  result 
of  inexcusable  neglect,  but  in  spite  of  dili- 
gent effort  to  put  himself  in  the  position 
of  a  judgment  creditor  of  the  Cceur  D'Alene 
so  as  to  be  able  to  proceed  in  equity  to 
eollect  his  debt.  He  accomplished  this  result 
only  after  protracted  litigation,  beginning 
in  1887  and  continuing  through  the  present 
appeal  (1913).  The  more  important  chap- 
ters of  the  different  cases,  with  lawsuits 
within  lawsuits,  are  reported  in  5  Idaho, 
628,  51  Pac  408;  6  Idaho,  97,  53  Pac.  107; 
6  Idaho,  638,  59  Pac  426;  85  Fed.  838; 
35  0.  C.  A.  296,  93  Fed.  280;  174  U.  S. 
801,  43  L.  ed.  1187,  10  Sup.  Ct.  Rep.  884; 
170  Fed.  779;  101  C.  C.  A.  18,  177  Fed. 
804.  They  Involve  a  series  of  independent 
transactions,  in  different  courts,  between 
Spaulding  and  the  Coeur  P'Alene  Company; 
Boyd  and  Spaulding;  Boyd  and  the  Cceur 
D'Alene  Company;  the  Northern  Pacific 
Railroad  and  C<Bur  D'Alene;  and  finally  the 
foreclosure  of  the  Northern  Pacific  Railroad 
and  its  purchase  by  the  Northern  Pacific 
Railway. 

510]  *When  Spaulding  recovered  against 
CoBur  D'Alene,  it  required  years  for  Boyd 
to  establish  his  title  to  the  judgment.  To 
prevent  it  from  becoming  dormant  it  was 
necessary  promptly  to  institute  proceedings 
against  Coeur  D'Alene  in  the  nature  of  scire 
facias  to  revive  the  judgment.  There  is  no 
reason  suggested  by  this  record  why  it 
•hould  have  done  so,  unless  it  was  to  avoid 
the  enforcement  of  this  very  claim,  but  the 
Northern  Pacific  Railtroy,  by  its  counsel, 
defended  that  revivor  suit  against  the  Coeur 
D'Alene^  and  when,  in  1906,  it  terminated 
in  favor  of  Boyd,  he  at  once  filed  this  bill, 
Alleging  that  the  railroad  was  liable  for  the 
debta  of  the  Coeur  D'Alene,  and  the  rail- 
wof  liable  for  the  debts  of  the  railroad. 
Tbe  del^y  in  b^inning  the  present  suit — 

tb0  iMst  of  M  renuLrkable  eerieB  of  legal  pro* 
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^ceedings — ^was  excusable  if  not  absolutely 
unavoidable.  Boyd  claims  that  he  had  no 
notice  of  the  fact  that  the  stockholders 
were  to  retain  an  interest  in  the  new  com* 
pany,  and  that,  in  part,  the  delay  to  begin 
proceedings  was  occasioned  by  the  railway 
company  itself;  since  it,  as  the  purchaser 
of  the  Coeur  D'Alene  property,  resisted  his 
attempt  to  revive  the  judgment  Boyd's 
silence,  in  1896,  did  not  mislead  tbe  stock- 
holders, nor  did  his  nonaction  induce  them 
to  become  parties  to  the  reorganization  plan. 
They  have  not  in  any  way  changed  their 
position  by  reason  of  anything  he  did  or 
failed  to  do,  and  the  mere  lapse  of  time 
under  the  peculiar  and  extraordinary  cir- 
cumstances of  this  case  did  not  estop  him, 
when  he  revived  the  judgment,  from  prompt- 
ly proceeding  to  subject  the  shareholders'  in- 
terest in  property  which  in  equity  was  liable 
for  tlie  payment  of  his  debt.  The  decree  of 
tbe  Circuit  Court  of  Appeals  is  affirmed. 

'Dissenting  opinion  by  Mr.  Justice [6 11 
Lnrton : 

1  find  myself  unable  to  agree  with  the 
opinion  of  the  court.  The  consequences 
which  may  result  from  the  decision  to  the 
numerous  reorganizations  of  railroad  com- 
panies which  occurred  about  the  time  of 
this  reorganization  or  since  are,  to  my  mind, 
alarming.  Arrangements  and  agreements  in 
advance  of  judicial  sales  between  creditors 
interested  for  the  common  benefit  are  the 
usual  incidents  of  foreclosures,  and  if  fairly 
and  openly  entered  into  and  approved  by  the 
court  are  not  subject  to  criticism. 

Nor  do  I  agree  that  every  plan  of  reor- 
ganization which  in  any  way  includes  stock- 
holders of  the  reorganized  company  is  for 
that  reason  alone  to  be  regarded  as  an  il- 
legal withholding  from  creditors  of  corpo- 
rate property  which  should  go  to  the  pay- 
ment of  corporate  debts.  That  corporate 
property  must  be  applied  to  corporate  debts 
before  shareholders  can  participate  is  plain. 
But  I  think  every  case  should  stand  upon  its 
own  facts,  and  the  remedy  be  shaped  to  do 
justice  and  equity  in  the  particular  case, 
and  not  tried  out  by  any  hard  and  fast  rule 
such  as  indicated  when  this  court  says  that 
the  invalidity  of  a  judicial  sale  must  turn 
upon  the  character  of  the  reorganization 
agreement,  and  is  not  affected  by  actual 
consequences   to  creditors. 

Here  is  a  single  creditor  who  comes  for- 
ward many  years  after  a  judicial  sale  un- 
der a  general  creditors'  bill  and  a  mortgage 
foreclosure  bill  which  had  been  pending  sev- 
eral years,  and  asserts  the  right  to  ignore 
the  judicial  sale  and  the  title  resulting,  and 
asks  to  have  the  property  of  the  old  com- 
pany subjected  to  his  nonllen  clum,  not  be- 
cause of  any  actual  fraud  in  the  sale,  nor 
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beeauw  he  can  show  that  he  has  in  anj  way 
suffered  a  loss  bj  reason  of  the  plan  of  re- 
organization under  which  the  sale  was  con- 
612]ducted,  but  *solely  and  simply  because 
the  shareholders  of  the  debtor  company  are 
said  to  have  participated  in  some  way  in  the 
benefits  of  the  sale.  I  think  this  goes  too 
far,  and  that  there  is  no  just  foundation  for 
upsetting  a  judicial  sale  upon  the  com- 
plaint of  an  unsecured  creditor  of  the  debtor 
company,  in  the  absence  of  proof  of  fraud  in 
the  decree.  The  cases  supporting  this  Tiew, 
which  I  Tenture  to  say  should  control  this 
case,  are  cited  in  the  opinion  of  the  court. 
It  is  not  a  ease  of  the  transfer  by  stock- 
holders of  one  company  to  themselves  as 
stockholders  of  another.    The  railroad  com- 

,  pany  was  hopelessly  insolvent.    Its  annual 
deficit  was  about  five  million  dollars.    Its 
general  creditors,  represented  by  the  gen- 
eral creditors'  bill,  and  its  mortgage  credit- 
ors, represented  in  the  mortgage  foreclosure 
proceeding,  were  endeavoring  to  prevent  a 
disintegration,  and  to  bring  the  property  to 
sale.     The  stockholders,  represented  by  the 
company,  were  resisting.     The  receivership 
had  already  laisted  for  several  years  and 
the  situation  was  growing  steadily  worse. 
The  lien  creditors,  to  save  themselves,  de- 
vised a  plan  for  the  sale  and  purchase  of 
the    property   by    a    new    company    which 
should  assume  their  claims,  so  far  as  pos- 
sible, and  put  the  new  company  in  shape 
to  meet  its  obligations.     A  large  sum  of 
actual  money  was  necessary,  and  also  the 
consent  of  the  stockholders,  to  bring  about 
a  speedy  sale.    This  money  might  be  in  part 
procured  by  the  sale  of  the  bonds  of  the 
neiw  company;  but  if  fixed  charges  were  to 
be  reduced,  and  the  deficit  of  the  old  com- 
pany turned  into  a  surplus,  the  bonded  debt 
and  interest  must  be  reduced.    Therefore  it 
was  that  most  of  this  necessary  money  must 
come  from  the  sale  of  stock.    That  was  not  a 
hopeful   outlook.     The  value  of  this  new 
stoek  was  obviously  speculative.    The  very 
basis  of  the  plan  to  receive  any  large  sum 
upon   stock  sales   was  believed   to  depend 
upon  making  a  market  among  the  stock- 
holders of  the  old  company.    This  was  the 
motivie  that  led  to  the  proposal  that  they 
51S]should  exchange  their  ^shares  for  those 
in  the  new  company,  paying  the  price  stated. 
This  actually  produced  about  eleven  of  the 

\tweBty-five  million  dollars  deemed  essential 

ko  any  arrangement  which  would  save  to 

Jtba  ^ndholders  any  large  part  of  their  debt. 

WTht  price  fixed  turned  out  to  be  little  below 
what  the  stock  actually  sold  for  on  the 
^ea  market  for  the  year  following  the 
•ftratiOB  of  the  property  by  the  purchasers. 

Tk%  subscription  price  ta  the  shareholders, 
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as  the  situation  then  appeared,  was  deemed 
fair,  full,  and  just  by  the  very  court  which 
had  approved  the  plan  and  decreed  the  sale, 
as  is  shown  by  the  opinion  of  Judge  Jen- 
kins in  the  Paton  Case,  86  Fed.  838. 

It  is  true  that  Boyd  was  not  a  party  to 
that  suit  But  it  was  a  bill  filed  after  the 
decree  and  before  the  sale,  attacking  the 
reorganization  plan  upon  the  precise 
grounds  here  advanced,  and  is  highly  per- 
suasive as  to  the  good  faith  of  the  plan  and 
the  fairness  of  the  subscription  price. 

The  upset  price  of  $61,000,000  was  fixed 
by  the  court, —  probably  as  large  as  could 
be  expected  at  the  sale.    As  observed  by  this 
court  in  Louisville  Trust  Co.  t.  Louisville^ 
N.  A.  ft  C.  R.  Co.  174  U.  8.  674,  683,  43 
L.  ed.  1130,  19  Sup.  Ct.  Rep.  827,  "railroad 
mortgages,  or  trust  deeds,  are  ordinarily  so 
large  in  amount  that  on  foreclosure  thereof 
only  the  mortgagees,  or  their  representa- 
tives, can  be  considered  as  probable  pur* 
chasers.**    Hence  it  was  that  the  upset  priee 
must  be  fixed  at  such  a  sum  as  was  reason* 
ably  within  the  range  of  any  bidding  whieh 
the  property  might  be  started  at  by  the  only 
probable  bidders.    The  case  last  cited  goes 
to  the  very  verge  of  the  law;  but  in  thai 
case  the  denunciation  of  such  a  plan  of  r^ 
organization  goes  no  farther  than  to  eon* 
demn  any  arrangement  by  which  the  sub- 
ordinate rights  of  stockholders  are  saved 
at  the  expense  of  creditors.    That  was  nol 
done  here.    The  sale  price  was  about  eighty 
million  dollars  less  than  the  lien  claims  en* 
titled    to    be    paid    before    creditors    of 
the  class  to  which  Boyd  belongs.    Many  of 
his  class  were  actual  parties  to  the  con- 
solidated cause  in  which  the  reorganization 
*plan  was  approved  and  the  sale  de-[514 
creed.  They  might  have  sought  a  larger  up* 
set  price,  but  did  not.  They  might  have  ob* 
jected  to  the  plan  upon  the  grounds  now 
brought  forward,  but  they  did  not.     They 
consented  to  the  decree.    They  were  doubt- 
less hopeless  of  any  sale  price  which  could 
by  any  possibility  save  them,  and  therefore 
they  stood  aside.    Technically  Boyd  was  not 
a  party,  though  under  the  order  of  the  court 
every  creditor  was  by  publication,  all  along 
the  line  of  the  railroad,  and  in  many  states, 
notified  to  come  in  or  be  barred  from  par- 
ticipation in  the  proceeds.    He  had  actual 
knowledge  of  the  pending  of  the  foreclosure 
proceedings,  and  yet  took  no  steps  to  assert 
his  rights.    I  do  not  find  from  the  facts  ol 
this  case  any  such  diligence  in  his  litigation 
against  the  real  debtor  company, — the  Ccrar 
D'Alene, — and    the    determination    of    hia 
claim  to  ownership  of  the  judgment  agaiati 
that  company  in  the  name  of  8^u\s&&&i^w^ 
to  «LeuM  ^)m  VQin%  ^<^^  V^^dDflb  iMswVitm 
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hit  rights  against  the  railroad  company  or 
its  successor;  and  it  is  not  explained  why  he 
did  not  intervene  and  set  up  his  contingent 
claim  before  the  sale,  or,  at  least,  after  the 
sale,  many  years  before  he  did.  I  think  he 
waited  too  long,  and  that  no  court  of  equity 
should  upset  a  judicial  sale  after  such  un- 
reasonable delay.  What  was  said  by  this 
eourt  in  Alsop  v.  Riker,  155  U.  S.  459, 
460,  39  L.  ed.  222,  223,  15  Sup.  Ct.  Rep. 
162,  applies  with  great  force  to  this  cose: 

'^he  record  discloses  no  element  of  fraud 
or  concealment  upon  the  part  of  the  trustees 
or  of  any  of  theuL  What  they  did  was 
done  openly  and  was  known  or  might  have 
been  known  by  the  exercise  of  the  slightest 
diligence  upon  the  part  of  everyone  inter- 
ested in  the  property  of  the  old  corpora- 
tion. The  plaintiff  unquestionably  knew, 
or  could  easily  have  ascertained,  before  the 
trustees  bought  the  property  at  the  fore- 
closure sale, — at  any  rate,  before  they  trans- 
ferred it  to  the  new  corporation, — that  their 
purchase  would  be,  and  was,  exclusively  for 
the  benefit  of  certificate  holders  interested 
515]in  the  trust.  *  Although  his  bonds  had 
not  then  matured,  he  could  have  taken  steps 
to  prevent  any  transfer  of  the  property  that 
would  impair  his  equitable  rights  in  it,  or 
instituted  proper  judicial  proceedings,  of 
which  all  would  be  required  to  take  notice, 
to  have  his  interest  in  the  property  adjudi- 
cated. He  allowed  the  trust  to  be  wound  up, 
and  postponed  any  appeal  to  a  court  of 
equity  based  upon  an  alleged  breach  of  trust 
by  the  trustees,  until  six  out  of  the  seven 
original  trustees  had  died." 

hk  Foster  v.  Mansfield,  C.  ft  L.  M.  R.  Co. 
146  U.  S.  88,  99,  100,  36  L.  ed.  899,  903, 
IS  Sup.  Ct.  Rep.  28,  it  was  said: 

"If  a  person  be  ignorant  of  his  interest 
in  a  certain  transaction,  no  negligence  is 
imputable  to  him  for  failing  to  inform  him- 
self of  his  rights;  but  if  he  is  aware  of  his 
interest  and  knows  that  proceedings  are 
pending,  the  result  of  which  may  be  preju- 
dicial to  such  interests,  he  is  bound  to  look 
into  such  proceedings  so  far  as  to  see  that 
no  action  is  taken  to  his  detriment." 

Boyd  had  actual  knowledge.  If  he  had 
•ought  to  intervene,  I  have  no  doubt  he 
would  have  been  permitted  to  do  so.  He 
chose  to  do  nothing,  and  now  asks  a  court 
of  equity,  after  the  purchaser  has  been  for 
more  than  a  decade  in  undisturbed  posses- 
sion and  ownership,  to  declare  the  judicial 
•ale  invalid  as  against  him.  The  case  is 
without  merity  and  the  bill  should  have  been 
dismissed. 

The  Chief  Justiob,  Mr.  Justice  Holmes, 
d  Mr.  Justice  Van  Devanter  ooaoiir  in 
rdVsMol 


•EX  PARTE:  IN  THE  MATTER  0F[616 
THE  FIRST  NATIONAL  BANK  OF 
DEXTER,  NEW  YORK,  a  Corporation, 
Petitioner.     (No.  11,  Original.) 

EX  PARTE:  IN  THE  MATTER  OF  BEN- 
JAMIN F.  EDWARDS,  Petitioner.  [No. 
12,  Original.] 

(See  S.  C.  Reporter's  ed.  SKMSIS.) 

Mandamus  »  to  inferior  court  —  rerls- 

ing  decision. 

Mandamus  will  not  issue  to  revise  tbe 
ruling  of  the  court  of  appeals  of  the  Dis* 
trict  of  Columbia  sustaining,  after  a  hearing 
on  the  merits,  a  motion  to  strike  out  the 
bill  of  exceptions  because  not  prepared  in 
conformity  with  the  rules  of  that  court, 
since  the  case  is  not  one  where  an  inferior 
court  refuses  to  take  jurisdiction  when  by 
law  it  should  do  so,  or  where,  having  ob> 
tained  jurisdiction,  it  refuses  to  proceed, 
but  its  action,  if  erroneous,  is  at  most  an 
error  committed  in  the  exercise  of  a  judi- 
cial discretion  which  can  only  be  corrected 
by  a  writ  of  error. 

[For  other  cases,  see  Mandamus,  8^-47.  8(MM. 
in  Digest  Sup.  Ct.  1008.] 

[Nos.  11  and  12,  Original] 

No.  11,  Original,  argued  March  10  and  11, 
1913.     Decided  May  6,  1913. 

No.  12,  Original,  submitted  March  11,  1913. 
Decided  May  5,  1913. 

IN  MANDAMUS  to  the  judges  of  the 
Court  of  Appeals  for  the  District  of 
Columbia  to  require  the  reinstatement  of 
a  bill  of  exceptions  which  had  been  struck 
out  because  not  prepared  in  conformity 
with  the  rules  of  that  court.  Rule  dis- 
charged. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  li.  Fralley  and  A.  8. 
Worthington  argued  the  cause  and  filed 
a  brief  for  petitioner  in  No.  11,  Original. 

Mr.  J.  J.  Darlington  argued  the  cause 
and  filed  a  brief  for  respondents. 

Mr.  William  W.  MiUan  submitted  the 
cause  for  petitioner  in  No.  12,  Original. 

NoTB. — As  to  when  mandamus  is  the 
proper  remedy — see  notes  to  United  States 
ex  rel.  International  Contracting  Co.  y. 
Lament,  39  L.  ed.  U.  S.  160;  M^Cluny  ▼. 
Silliman,  4  L.  ed.  U.  S.  263;  Fleming  y. 
Guthrie,  3  L.R.A.  54;  Bumsville  Tump.  Co. 
y.  State,  3  L.R.A.  265;  State  ex  rel.  Charles- 
ton, C.  ft  C.  R.  Co.  V.  Whitesides,  3  IxRJL 
777;  and  Ex  parte  Hum,  13  LJLA.  120. 

On  mandamus  to  control  inferior  tribunal 
— see  note  to  Ex  parte  Morgan,  29  L.  ed. 
U.  8.  135. 

On  superintending  control  and  supenrisory 
jurisdiction  of  the  superior  over  the  inferior 
tribunal — see  note  to  State  ex  rel.  Fourth 
Nat.  Bank  y.  Johnson,  51  hJELA.  S3. 

118  V.  8. 
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Mr.    J.    J.    Darllngrton    submitted    the 
cause  for  respondents. 

Mr.   Chief  Justice  White  delivered   the 
opinion  of  the  court: 

By  §  226  of  the  Code  of  Law  of  the  Dis- 
trict of  Columbia,  the  right  of  appeal  to 
the  court  of  appeals  of  the  District  is  given 
to  "any  party  aggrieved  by  any  final  order, 
judgment,  or  decree  of  the  supreme  court 
of  the  District  of  Columbia,  or  of  any  jus- 
517]tice  thereof,  'including  any  final  'order 
or  judgment,  in  any  case  heard  on  appeal 
from  a  justice  of  the  peace.' "  [31  Stat,  at  L. 
1225,  chap.  854.]  By  an  act  approved  Feb- 
ruary 9,  1803,  creating  the  court  of  appeals, 
the  justices  of  the  court  were  invested  with 
the  power  to  make  "such  rules  and  regula- 
tions as  may  be  necessary  and  proper  for  the 
transaction  of  the  business"  [27  Stat,  at  L. 
436,  chap.  74,  §  6]  and  the  taking  of  appeals 
to  said  court.  In  the  assumed  exercise  of 
such  power  certain  rules  were  promulgated 
to  govern  the  practice  on  appeals,  among 
which  is  paragraph  4  of  rule  V.,  regulating 
the  mode  of  preparing  bills  of  exceptions, 
and  requiring  such  exceptions  to  be  so  pre- 
pared as  to  present  only  the  rulings  of  the 
court  below  upon  matters  of  law,  accom- 
panied by  only  such  statement  of  fact  as 
may  be  necessary  to  explain  the  bearing  of 
the  rulings  upon  the  issues  involved,  and 
providing  further,  that  where  a  defect  of 
proof  is  the  ground  of  the  ruling  or  excep- 
tion, only  the  substance  of  the  evidence  con- 
nected with  and  having  relation  to  the  prop- 
osition or  propositions  in  respect  to  which 
the  proof  is  supposed  to  be  defective  shall 
be  set  out  in  the  bill  of  exceptions. 

The  petitioners  herein — the  First  Nation- 
al Bank  of  Dexter,  New  York,  and  Benja- 
min F.  Edwards,  respectively — commenced 
actions  in  the  supreme  court  of  the  district, 
against  Edmund  K.  Fox  and  others,  to  re- 
cover upon  notes  given  as  part  of  the  con- 
sideration on  the  purchase  of  a  yacht.  The 
defense  was  interposed  in  each  ease  that 
the  sale  was  induced  by  fraudulent  repre- 
sentations, and  that  the  plaintiff  was  not 
an  innocent  holder  in  due  course,  so  as  to 
exclude  the  assertion  of  such  defense.  By 
order  of  the  trial  court,  the  cases  were  tried 
together,  before  the  same  jury,  the  issues 
and  the  testimony  being  identical  except  as 
to  the  circumstances  under  which  each  plain- 
tiff acquired  the  promissory  note  sued  upon 
in  the  respective  cases.  A  verdict  was  re- 
tamed  in  each  case  for  the  defendants, 
whereupon  the  plaintiff  prosecuted  an  appeal 
to  the  court  of  appeals.  That  court,  after  a 
518]hearing  *upon  the  merits,  sustained  a 
motion  to  strike  out  the  bill  of  exceptions, 
because  not  prepared  in  conformity  to  the 
rule  on  the  subject,  and  while  a  motion  for 
57  li.  ed. 


judgment  because  of  the  want  of  a  bill  of  ez- 
ceptions  was  pending  below,  we  allowed 
rules  to  issue  upon  petitions  filed  on  b^ 
half  of  the  plaintiffs  below,  directing  the 
court  of  appeals  to  show  cause  why  it  should 
not  be  commanded  to  reinstate  the  biU  of 
exceptions  in  the  cause  in  the  record  thero- 
of.  The  respondents  answered,  and,  aftcf 
detailing  the  facts,  averred  that  the  action 
of  the  court  below  complained  of  "was  sim- 
ply the  rightful  and  necessary  enforcement 
by  the  court  of  one  of  its  rules,  established 
in  pursuance  of  the  authority  to  that  end 
conferred  upon  it  by  the  act  of  Congress 
creating  it,  and  necessary  to  the  due  and 
proper  discharge  of  the  business  before  it." 

We  deem  it  unnecessary  to  detail  the  con- 
tentions as  to  the  compliance  or  noncom- 
liance  by  counsel  in  the  bills  of  excep- 
tions referred  to  with  the  rule  of  court 
on  the  subject,  nor  do  we  think  it  neces- 
sary to  consider  whether  the  rule  war^ 
ranted  the  particular  exertion  of  power, 
and  if  it  did  authorize  such  exertion 
of  power,  whether  it  was  amenable  to  oon* 
demnation.  In  view  of  the  fact  that  the 
case  was  heard  below  on  the  merits,  and  il 
was  not  until  after  such  hearing  that  tho 
court  sustained  the  motion  to  strike  out  th« 
bill  of  exceptions,  we  are  of  opinion  that 
the  case  presented  is  not  one  "where  an  in* 
ferior  court  refuses  to  take  jurisdiction 
when  by  law  it  ought  to  do  so,  or  where, 
having  obtained  jurisdiction,  it  refuses  to 
proceed  in  its  exercise."  Re  Parker,  131  U. 
S.  221,  33  L.  ed.  123,  9  Sup.  Ct.  Rep.  708. 
The  court  below,  in  effect,  took  jurisdiction, 
and  its  action  in  striking  out  the  bill  of 
exceptions  was  at  best  but  an  error  oommit- 
ted  in  the  exercise  of  its  judicial  discretion, 
to  correct  which  is  the  province  of  a  writ  of 
error  where  the  right  to  such  writ  obtains. 
Ex  parte  Brown,  116  U.  S.  401,  29  L.  ed. 
676,  6  Sup.  Ct  Rep.  687 ;  Ex  parte  Harding^ 
219  U.  S.  363,  55  L.  ed.  252,  87  L.B.A.(NJ3.) 
392,  31  Sup.  Ct  Rep.  824. 

Rule  discharged. 


•UNION  TRUST  COMPANY  OP  8T.[51t 
LOUIS,  Executor  of  the  EsUte  of  Qeorse 
A.  Madill,  Deceased,  Plff.  in  Err., 

v. 

BEN  WESTHUS  and  E.  B.  Allen,  Collector 
of  Internal  Revenue,  First  District  ol 
Missouri. 

(See  S.  C.  Reporter's  ed.  619-^24.) 

Error  to  circuit  court  —  Federal  giies- 
tlon  —  prior  appeal  Co  cironit  court 
of  appeals. 

A  constitutional  question  imported  into 
the  case  by  an  amendment  to  t&A  ^v^^S^^ssfik^ 
allowed  by  ib  'Bti^mSL  t^xtK^  tnM3\  ^a^nst 


n^  m  8UPBX11S  OOTTBT  or  THS  UNITBD  STATSa  Ooi.  Temx, 

the  OMIM  which,  np  to  that  time,  inTolred  uuwer,  and  the  defendants  sot  deeirlng  t» 
onlT   qneatinia   of   etatutorjr   onutnution,  I  plead  further.  Judgment  itm  entered  for  tlM 

haA  been  taken  to  the  eireait  eonrt  of  ap-  plaintiff     The  caie  wae  then  taken  to  tlM 

peal^  where  the  jndgmeDt  of  the  trial  ewrt  „i„„it  ^^  ^  ^_    U^t  court.  In  a 

Er;i!^is3Te'c:L*j;i«ss:rJit2  *""  t\  --'^^'i!-.  ^rt  *^ 

direetiona  to  o«mile  meh  demnrrv,  and !  f?""^ '"  "^7'^  '«^'t*  "^^  *?  *^' £* 

ftir  farther  proceedinn  eonsietent  with  ita ;  *>««"•  decided  that  all  the  gnmnda  of  th« 

opinion,  wilt  not  •netain  a  direct  writ  of  |  eleim  were  without  merit,  and  held  there 

error  from  the  FedenJ  Supnme  Court  to  was  no  right  to  the  relief  prayad.    In  eo» 

the  eironit  oourt  to  rartew  the  flnal  Judg-  leqveneo  the  Judgment  of  the  oourt  below 

^f*-  .  ^  __      ,,_„  waa  rereraed  and  the  caae  wu  remanded 

"SSaf^'oSS'BSS.^'lMS."    "*"'■  *^  wlU>  direcUon.  to  otemUe  the  demurrer, 

and  for  further  proeeedisga  eonaiatent  with 

[No.  4S.]  the  vlewB  OEpreaaed  in  the  opinion  of  the 

court  90  C.  C.  A.  441,  1S4  Fed.  in.  A  pe- 

Argnad  Norembn  6  and  11,  UlS.    Sodded  tition  tor  rehearing  wu  overmled.    94  C. 

Ma;  S,  IBIS.  C.  A.  BS,  188  Fed.  617. 

On  the  receipt  of  the  mandata  the  trial 

IN  ERROR  to  the  Cirniit  Court  of  the  court  allowed  the  plaintifT  to  file  an  amend- 

United  Btatee  for  the  Eaaten  DUtriet  of  ed  petition,  wherein,  in  additimi  to  repeat- 

Miatouri  to  reriew  a  Jodgment  entered  eon-  ing  the  contentioDi   urged  in  the  original 

formablf    to   the    mandate    of    the    Circuit  petition,    it    wae    alleged    that    the    "elear 

Court  of  AppeaU  for  the  Eighth  Circuit,  value"  of  the  life  estate  in  queation  had  been 

which,  rcTeraiug  the  Judgment  of  the  Cir-  fixed  and  determined  hj  a  method  eo  arbi> 

ouit  Court,  sustaining  a   demurrer   to  the  trary  as  to  amount  to  a  depriTation  of  prop- 

aniwer    in    an    action    to    recover    back    a  erty  without  due  proceas  of  law.    A  demur- 

legacy  tax,  remanded  the  cause  with  direc-  rer  to  this  amended  petition  waa  sustained 

tions    to    overrule    the    demurrer,    and    for  and,  the  plaintiff  electing  *not  to  plead[ftll 

further  proceedings  consistent  with  its  opin-  further,  judgment  was  entered  in  faw  of 

Ion.    Dismfued  for  want  of  jurisdiction.  the  defendants. 

See  same  case  below,  in  circuit  court  of       The  case  was   then  brought  directly  to 

appeals,   BO   C.   C.    A.   441,    164    Fed.   TBS;  this  court  upon  the  theory  that  a  conaU- 

on  rehearing,  94  C.  C.  A.  95,  168  Fed.  617.  tntional  question  waa  involved.    The  aaaign- 

Tbe  facta  are  stated  in  the  opinion.  ments  of  error  invoked  a  reexamination  tt 
all  the  issues,  including  those  whleh  had 

Mr.  H.  T.  Nenoomb  argued  the  cause,  been   adversely   passed   on   by   the   eiienit 

and,  with  Heasrs.  Uontague  Lyon  and  S.  L.  court  of  appeals.    On  these  assignmenta  the 

Bwarts,  filed  a  brief  for  plaintiff  in  errm'.  case  wee  argued  at  bar  and  takn  under 

,     ,  .     .    ... fv._....i  n-.-.  .Mniaii  advisement    on    a    record    which    eontainsd 

subsequent  to  the  filing  of  the  mandate  ti 

""'•  the  circuit  court  of  appeals.    While  in  that 

.»      ™.,  1    .     i>       nn..^      J  II 1    *!._  situation  the  published  report  of  the  opia- 

opinion  of  the  court;  ^  ^^  obwrv.tion.    Mindful  of  tlio  propv 

PI..nt.»  in  .rror  .u  pl.mM  bolow,  ud  „„„„„,„  j„  ^  „,,  ^,„„  „^  ^ 

brougll  tbi.  .ttion  to  ,mn,  .  .um  lerirf  .      „^  „j  „,  „„  4^,,  ,,  .j  ,,„.,  ^ 

u  .  l.g.cr  IM  undCT  M  S»  md  SO  of  thi  J,  „„p„,<,„  to  k»p  within  onr  Jurindio- 

..r   TCTinu.   «t  01  Juno   13,   1«M    oh.p.  Uon,  for  th.  purp<m  of  on.Wing  m  to  .pply 

<4B.  30  Stat,  .t  I.  <M,  «5,  "  .mo.d«l  by  ,j,  j„,,|„  i,„„„j  ,„  ji,  ,^  .,  ^^ 

tb.  •:!  of  Mnreh  !,  1001,  oh.p    806,  H  10,  „,„    ^  gn-lting  Co.  ..  Billlngi  150  U.  B. 

11,   31   Stnl.  nt  L.   »«-««8,   U.  S.   Comp.  „    3,  ^  ^    ,«„    j,  g     /J^  Hop.  4,  U 

Sttt  1001,  pp.  2303,  2310.    Th.  ground,  for  ,|,,^j  ^,    „  1^  ^1,^  ^,  ,„^  ^jj  ^ 

rooorety  rtoted  in  the  prtition  in  eilect  pre-  ^^^^^^  t^^t  the  cnuee  bed  been  puaed  npoa 

eented  only  queetione  of  eUtutory  construe-  ^y   the  circuit  court  of  eppenU.  nlthoogli 

lion.    The  tri.1  court,  be.ng  ol  op.n.on  Ih.t  j^^^^  ,„,  ^^  t^^  „^  „,  t^,,  ,„^  ,^. 
.   reccry   ...   ,u.t,«ri  upon   one  of   the  ,„„,aiug,  „  ,b„,ing,  to  .Ue]>  r. 

■tntod  ground.,  .niUnred  .  demurrer  to  th.  ^^  J^  ^^  .Vdlrected  tU  th.  court  !»■ 

Note. — On  direct  review   in  Federal  Su-  low  supply  the  deficiency,  if  any  there  wa^ 

preme   Court   of    judgments    of    district   or  in  the  record,  1^  eertifjing  all  the  proceed- 

circuit  courts— aee  notes  to  Owin  v.  United  („„  j^j  j„  y,,  ^^^^    ^t  onee,  by  atlpnW 

^'f.'^iif  h i-  ^Jt^"},  ^n-*fi*"e'S *  °°A  tion  of  counsel,  an  additional  tran^ript  waa 

V.  United  Statee,  66  L.  ed.  U.  8.  894;  and  „,    ,       ,   ,.        '  ..  ..'^  .    . 

PMduoMb  r.  EMtt  Tennwsee  Teleph.  Co.  106  ^1*^.   "t«ting  the  proceedings  on  the  frrt 

O.  C  A,  US.  teu^  ^^  taUs«  (rf  the  appeal  to  the  dr- 
040  \««  X.  %. 
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eait  court  of  appeali,  and  the  aetion  of 
that  oonrty  and  in  the  light  thne  afforded 
we  eome  first  to  eonsider  our  jariediction 
OTer  the  cootroyerBj. 

There  can  be  no  doubt  that  on  the  record 
upon  which  the  circuit  court  of  appeals 
acted,  the  judgment  of  that  court,  if  it  had 
been  final  in  form,  would  have  been  beyond 
our  competency  to  rcTiew.  Spreckels  Sugar 
Ref.  Co.  T.  McGlain,  102  U.  S.  397,  48  L. 
ed.  496,  24  Sup.  Ct.  Rep.  376.  There  can 
equally  be  no  doubt  that  if  we  have  power  to 
522]pa88  upon  the  case  on  this  record,  *our 
jurisdicti<m  embraces  not  only  the  right  to 
decide  the  alleged  constitutional  question 
raised  after  the  mandate  of  the  circuit 
court  of  appeals  had  been  filed  in  the  trial 
court,  but  also  all  other  questions  arising  on 
the  record,  including  those  passed  upon  by 
the  circuit  court  of  appeals.  Indeed,  it  is 
unnecessary  to  cite  the  many  authorities 
sustaining  this  view,  since  the  insistence  of 
the  plaintiff  in  error  is  that  every  question 
is  open,  and  in  effect  the  argument  seeks 
a  review  and  reversal  of  the  rulings  previ- 
ously made  by  the  circuit  court  of  appeals. 
But  by  the  distribution  of  power  made  by 
the  act  of  1891  [26  SUt.  at  L.  826,  chap. 
617,  U.  S.  Gomp.  Stat.  1901,  p.  488]  and 
embodied  in  the  Judicial  Code  [36  Stat,  at 
L.  1087,  chap.  231,  U.  S.  Comp.  Stat.  Supp. 
1911,  p.  128],  no  jurisdiction  is  conferred 
upon  this  court  to  review  a  judgment  or 
decree  of  the  circuit  court  of  appeals  other- 
wise than  by  proceedings  addressed  directly 
to  that  court  in  a  cause  which  is  suscepti- 
ble of  being  reviewed.  Under  these  condi- 
tions the  absence  of  jurisdiction  to  exercise 
the  authority  which  we  are  now  asked  to 
exert  would  seem  to  be  clear  unless  the  prin- 
ciple be  recognized  that  we  have  a  right 
to  do  by  indirection  that  which  the  statute 
gives  us  power  only  to  do  by  direct  action. 
It  is,  however,  said  the  statute  gives  the 
right  to  come  directly  to  this  court  where  a 
constitutional  question  is  involved,  and  as 
such  question  was  raised  below,  albeit  after 
the  cause  was  pending  in  the  trial  court  for 
the  purpose  of  giving  effect  to  the  mandate 
of  the  circuit  court  of  appeals,  the  right 
to  direct  review  exists  and  cannot  be  denied 
without  refusing  to  accord  the  relief  plainly 
afforded  by  the  statute.  At  best  this  propo- 
sition but  involves  the  assertion  that  by 
virtue  of  the  power  conferred  to  take  a  di- 
rect appeal  from  one  court,  authority  is 
given  to  indirectly  review  the  decision  of 
another  and  higher  court,  although  the  stat- 
ute restricts  the  right  to  review  such  de- 
cision to  a  direct  proceeding.  But  resort  to 
original  reasoning  to  establish  the  unsound- 
ness of  the  proposition  relied  on  is  scarcely 
iieeessary,  as  that  result  will  be  made 
51 S]  plainly  manifest  by  applying  *priii- 


ciples  established  in  the  following  cases:  Asr 
pen  Min.  &,  Smelting  Co.  v.  Billings,  160  U. 
S.  31,  87,  37  L.  ed.  986,  988,  14  Sup.  Ct. 
Rep.  4;  Brown  v.  Alton  Water  Co.  222  U. 
S.  326,  66  L.  ed.  221,  32  Sup.  Ct.  Rep.  166, 
and  MBtropolitan  Water  Co.  v.  Kaw  Valley 
Drainage  Dist  223  U.  S.  619,  66  L.  ed.  633, 
32  Sup.  Ct.  Rep.  246.  Nor,  as  in  effect 
held  in  the  Metropolitan  Case,  can  the  case 
of  Qlobe  Newspaper  Co.  v.  Walker,  210  U. 
S.  366,  62  L.  ed.  1096,  28  Sup.  Ct.  Rep. 
726,  be  considered  as  announcing  a  doctrine 
in  conflict  with  the  rulings .  in  the  Aspen 
and  Alton  Cases.  And  aside  from  a  dis- 
tinction suggested  in  the  Metropolitan  Case 
between  the  Aspen  and  Alton  Cases  and  the' 
Globe  Case,  it  must  follow  that  if  the  rul- 
ing in  the  Globe  case  was  in  anywise  in 
conflict  with  the  doctrine  announced  and  ap- 
proved in  the  Metropolitan  Case,  to  the  ex- 
tent of  such  conflict  it  was  necessarily  quali- 
fied by  that  decision. 

It  is  insisted,  however,  that  in  both  the 
Aspen  and  the  Alton  Cases,  the  questions 
which  it  was  sought  to  review  by  direct  ap- 
peal after  the  decision  of  the  circuit  court  of 
appeals  had  been,  either  expressly  or  by 
necessary  implication,  passed  upon  by  that 
court  and  Uierefore  were  expressly  fore- 
closed, while  here  such  is  not  the  case, 
since  the  constitutional  question  was  not  in 
the  case  when  it  went  to  the  circuit  court  of 
appeals,  but  only  made  its  appearance  by 
an  amendment  to  the  pleadings  after  the  de- 
cision of  that  court.  Granting  the  premise 
upon  which  the  argument  rests,  the  deduc- 
tion is  unfounded.  The  ruling  in  both  the 
Aspen  and  Alton  Cases  rested  upon  plain 
ground  of  the  duty  of  this  court  not  to  exert 
a  power  not  conferred,  of  the  impossibility 
of  proceeding  upon  the  theory  that  error 
could  be  said  to  have  been  committed  by  the 
trial  court  because  it  had  applied  the  de- 
cision of  the  circuit  court  of  appeals,  or  of 
maintaining  the  right  to  the  direct  appeal 
which  was  relied  upon  in  those  cases  con- 
sistently with  the  power  of  the  circuit  court 
of  appeals  not  only  to  decide  questions 
within  its  jurisdiction,  but,  moreover,  to  de- 
termine whether,  when  in  a  particular  case 
it  had  decided  such  questions  and  remanded 
the  case  *in  which  they  had  been  de-[5S4 
cided  to  a  trial  court  for  further  proceed- 
ings, that  court  had  in  such  further  proceed- 
ings given  due  effect  to  its  decision.  Indeed, 
these  considerations  were  expounded  in  the 
Metropolitan  Case,  and  it  was  there  pointed 
out  that  the  attempt  to  make  a  distinctioo 
upon  the  mere  form  of  the  mandate  was 
without  merit  ( p.  628 ) .  Looked  at  arguemdo, 
however,  as  a  matter  of  first  impression,  the 
source  of  the  error  which  the  proposition 
here  relied  upon  involves  la  nsl  ^SS&ksqNX.  Va 
pcndTi.    U  wai&itak  V&  YQSwtt%  ^  xB&ar 
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taken  avenue  of  approach  to  this  court;  that  Neutrality    —    exporting     or     shipping 

is,  of  coming  directly  from  a  trial  court  in  contraband  goods. 

a  case  where,  by  reason  of  the  cause  hav-  ^'  l^csort  to  personal  carriage  as  a  means 

ing  been  previously  decided  by  the  circuit  ?J  ^^^^  ^}^  prohibited  articles  from  the 

court  of  appeals,  the  way  to  that  court  }J"^*^^  ^\^^^  %  ^^\  ^""'^T  ^""^  1•''^K^ 
,  ,j  ,  i'r  '^  J  1^^  country  will  not  render  inapplicable 
should  have  been  pursued  even  if  it  was  pro-  ^^e  prohibitions  of  the  joint  resofution  of 
posed  to  ultimately  bring  the  case  here.  The  March  14,  1912,  §S  1,  2,  against  the  ship- 
error  comes  from  attempting,  after  the  case  ment  of  arms  and  munitions  of  war  from 
has  been  taken  to  the  circuit  court  of  ap-  any  point  in  the  United  States  to  an  Ameri- 
peals  and  been  there  decided,  to  resort  to  can  country  brought  witliin  the  terms  of 
proceedings  for  review  which,  under  the  ^^®  resolution  by  the  proclamation  of  the 
sUtute,  are  applicable  only  in  case  no  such  President  that  he  finds  conditions  of  domes- 
.^4.;^.*  u«  fY.«^;*^»;4.  ««»/♦  ^*  ««tx«-1o  \.^a  tic  violence  to  exist  there  which  are  pro- 
action  by  the  circuit  court  of  appeals  had  ^^^  ^     ^^^  ^^^  ^^  ^^^^  ^^  munitions  of 

been   taken.     A   consideration   of   the   con-  ^^^  procured  from  the  United  States, 

fusion  which  inevitably  would  result  if  the  [Kor  other  cases,  see  Neutrality,  IV.  c.  in  Dl- 

doctrine  of  the  Metropolitan,  Alton  and  As-  K«»t  Sup  Ct.  1908.] 

pen  Cases  were  not  applied,  of  the  neces-  rv^    oao  i 

•j_      ,  .  ,           ,,       '      t       *i  [No.  8o3.j 
sity  which  would  arise  for  denying  powers 

eonferred  upon  the  circuit  court  of  appeals  ^        ^   ^     .,   jj    j^jg      p^^.^^^  ^       5 

by  the  statute,  and  of  calling  into  play  a  ^            '^              1013 

power  of  review  by  this  court  not  given, 

clearly  demonstrates  the  error  of  the  right  jj  ^^^^^  ^^  ^^^  p.^^^.^^  Court  of  the 

to  direct  appeal  here  insisted  upon.     And  |    ^^.^^^  g^^^^^  ,^^  ^^^  ^^^^^^^  1,.^^^.^^ 

tiie  correctness  of  the  rule  announced  in  the  ^,             ^^  ^^^i^^  ,  judgment  quashing  an 

Aspen  Case,  and  which  was  reiterated  in  the  .    ,.  ,        .     ,       .  ^  *i,«  „u:«™««*  ^t  -.,«- 

.•2            J  ^#  4.        i-x        i-i              u-  V  indictment  charging  the  shipment  of  arms 

Alton   and   Metropolitan    Cases    which    we  ^^^    i^unitions    of    war    from    the    United 

■**/''''  tS£L^'  '"  ",^7*.^          ^.""P  ^^  States  to  Mexico.     Reversed. 

accordance  between  all  of  the  provisions  of  g^^  ^^^^  ^^^  ^^^^^    ^^^  P^^    g^g 

the  statute  which  will  be  brought  about  by  m.    «    *             *.«*^^';«  *w-  .xT^;«:/^« 

..           i.    x-                                 o                   /  T]jg  facts  are  stated  m  the  opinion. 

its  application.  ^ 

Dismissed   for   want   of   jurisdiction.  Assistant   Attorney  General  Adkins  ar- 
gued  the  cause,   and,   with   Mr.   BLarl   W. 
Mr.  Justice  Pitney  took  no  part  in  the  Kirchway,  filed  a  brief  for  plaintiff  in  error: 
decision  of  this  case.  Any  wilful  act  of  transporting  or  ship- 
ping contraband  articles  from  any  point  in 
the  United  States,  with  Mexico  as  the  des- 

aoiai  •TTVTTPn  ^tatf^   Piff   <«  F,r  tination    of    such    transportation    or   ship- 

525]    UNITED  STATES,  Plff.  in  Err.,  ^^^^^    .^  criminal.       Such   is   the   natural 

ARNULFO  CHAVEZy'alias  Arnuto  Chavez,  meaning  of  the  words  used 

Swan  &  Fr.  Co.  v.  United  States,  190  U. 

(See  S.  C.  Reporter's  ed.  525-533.)  S.  143,  47  L.  ed.  984,  23  Sup.  Ct.  Rep.  702; 

^     .     ,,^                    ^,               ...            „  17  Ops.  Atty.  Gen.  583;  Clarke  v.  Clarke,  3 

Netitrallty  —  exporting  or  shipping  con-  ___     »:      .^o    1:^  j    r.       xt     a  qah     t?-;«i.-«u 

traband  goods.  W^^^s*  4^^*  ^«^-  ^*»-  ^°-  2,846;  Fairbank 

1.  The  act  of  sending  the  prohibited  mer-  v.  United  States,  181   U.  S.  283,  45  L.  ed. 

chandise    from    the    United    States    to    the  862,  21  Sup.  Ct.  Rep.  648,  16  Am.  Crim.  Rep. 

foreign  and  prohibited  country,  without  ref-  135;  Aim}*  v.  California,  24  How.  169,  16  L. 

erence  to   the   completion   of   such   act   by  ed.  644;  Coe  v.  Errol,  116  U.  S.  617-525,  29 

landing  or  delivery  at  its  destination,  must  be  l,  ed.  715-718,  6  Sup.  Ct.  Rep.  476;  Turpin 

deemed  to  be  condcnined  by  the  joint  roM^^^^  v.  Burgess,  117  U.  S.  504.  506,  507,  29  L. 

tion  of  March  H  1912  (37  Stat,  at  L.  630),  §  ^gg^g     ^^^  ^  g        ^t.  Rep.  835;  Doo- 

1,  making  it  unlawful  to  export  any  arms  ,            ..  ., '     ^.'  .        ;..  ..    ^j    ici    aa  t 

or  munitions  of  war  from  any  place  in  the  l^y  ^-  United  States    183  U.  S.  151,  46  L. 

United    States    to    an    American    country  ed-  ^28,  22  Sup.  Ct.  Rep.  62;  Kidd  v.  Flag, 

brought  within  the  terms  of  the  resolution  ler,  54  Fed.  367;  United  States  v.  Forrester, 

by  the  proclamation  of  the  President  that  Newberry,  Adm.  81,  Fed.  Cas.  No.  15,132; 

he  finds  conditions  of  domestic  violence  to  Fisher  v.  Minot,  10  Gray,  262;  Harrison  v. 

exist  there  which  are  promoted  by  the  use  Fortlage,  161    U.  S.  57-63,  40  L.  ed.  616- 

of  arms  or  munitions  of  war  procured  from  gjg    jg  g^,      ^t.  Rep.  488;  Moray  Ledon  v. 

the  United  SUtes,-especially  since  8  2  of  Havemeyer,  121  N.  Y.  186,  8  L.RJi.  246,  24 

the  resolution,  making  the  prohibitions  of  "  iT TTi,  '  ^     .         ^.  .    ou-       ou-          * 

the  1st  section  operative  by  punishing  vio-  N.  E.  297;  Century  Diet.  Ship;  Shipment; 

lations  of  its  provisions,  does  not  purport  Standard  Diet.  Ship;  Shipment. 

to  punish  the  act  of  exporting,  but  in  ex-  The  construction  given  the  resolution  by 

press  terms   makes   punishable   "any   ship-  the   court   below   is    inconsistent    with    the 

ment  of  mtLteri&l  hereby  declared  unlawful."  purpose  of  its  enactment,  and   renders  en- 

^^SWlr^SV*a'l5S./®°^'*"^^'   '^*  ^  ^  lotcemwi^  ^lafctlwiUy  impossible. 
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United  SUtet  t.  Hartwell,  6  Wall.  396, 
18  L.  ed.  832. 

No  brief  wm  filed  for  defendant  in  error. 

Mr.  Chief  Juatice  "White  delivered  the 
opinion  of  the  eourt: 

By  virtue  of  the  act  of  March  2,  1907 
[34  SUt  at  L.  1246,  chap.  2564]  this  di- 
rect writ  of  error  is  prosecuted  for  the 
purpose  of  reversing  the  judgment  below 
because  of  an  alleged  erroneous  construc- 
tion given  by  the  court  to  the  joint  reso- 
lution of  March  14,  1912  (37  Stat,  at  L. 
630),  in  consequence  of  which  the  indict- 
ment in  this  case  was  quashed  because  stat- 
ing no  defense  against  the  provisions  of 
the  joint  resolution. 

528]    *The  charging  part  of  the  indictment 
is  as  follows: 

"That  heretofore,  to  wit:  on  the  3d  day 
of  May,  A.  D.  1912,  in  the  city  and  county 
of  El  Paso,  in  the  state  of  Texas,  in  the 
western  district  of  Texas,  and  within  the 
jurisdiction  of  this  court,  one  Amulfo  Cha- 
vez, alias  Arnuto  Chavez,  late  of  said  dis- 
trict, did  unlawfully,  knowingly,  wilfully, 
and  with  intent  to  export  the  munitions  of 
war  hereinafter  described  from  the.  said  eity 
of  El  Paso  to  Ciudad  Juarez  in  Mexico, 
make  a  certain  shipment  of  munitions  of 
war,  to  wit:  two  thousand  (2,000)  Win- 
chester cartridges  of  the  caliber  30-30,  that 
is  to  say,  did  make  a  shipment  of  said  mu- 
nitions of  war  from  said  city  of  Bl  Paso  and 
with  said  Ciudad  Juarez  in  Mexico  as  the 
destination  of  said  shipment,  by  transport- 
ing the  same  on  his  person  from  a  point  the 
exact  location  of  which  is  to  your  grand 
jury  unknown  and  hence  not  here  given, 
near  the  intersection  of  North  El  Paso  and 
San  Francisco  streets  in  said  city  of  El 
Paso  to  a  point,  the  exact  location  of  which 
is  to  your  grand  jury  unknown,  and  hence 
not  here  given,  but  which  is  near  the  inter- 
section of  South  Stanton  and  Fifth  streets 
in  the  said  city  of  El  Paso." 

The  joint  resolution  is  as  follows: 

"Section  1.  That  whenever  the  President 
shall  find  that  in  any  American  country 
conditions  of  domestic  violence  exist  which 
are  promoted  by  the  use  of  arms  or  muni- 
tions of  war  procured  from  the  United 
States,  and  shall  make  proclamation  there- 
of, it  shall  be  unlawful  to  export,  except 
under  such  limitations  and  exceptions  as 
the  President  shall  prescribe,  any  arms  or 
munitions  of  war  from  any  place  in  the 
United  States  to  such  country  until  other- 
wise ordered  by  the  President  or  by  Con- 
gress. 

"See.  2.   That  any  shipment  of  material 
hereby  declared  unlawful  after  such  a  proc- 
lamation shall  ba  pqniahabk  by  fint  not' 
f  7  Xu  ML 


exceeding  ten  thousand  dollars,  or  by  lm« 
prisonmeni  not  exceeding  two  years,  or 
both." 

*The  proclamation  of  the  President [519 
applying  without  exception  or  limitatioa 
the  provisions  of  the  resolution  to  Mezioo 
was  issued  April  12,  1912.  Proclamationi 
1912,  p.  67. 

Considering  it  to  be  indisputable  that  two 
acts  are  essential  to  constitute  export  in 
the  legal  sense,  a  shipment  from  this 
country  to  a  foreign  country,  and  the  land- 
ing of  the  goods  in  such  foreign  country, 
the  court  below  held  that  no  transgression 
of  the  prohibition  of  the  1st  section,  making 
it  unlawful  to  export,  could  arise  from  the 
facta  charged,  because  they  alleged — giving 
them  the  most  favorable  view  to  the  gov- 
ernment— but  a  shipment  from  this  country 
to  Mexico,  unconsummated  by  delivery  in 
the  foreign  country.  Coming  to  consider  the 
2d  section,  it  was  held  that  the  act  punished 
by  that  section  was  the  exportation  pro- 
hibited by  the  1st  section,  and  henoe  tht 
charge  of  shipment  without  an  averment  off 
landing  in  the  foreign  country  stated  no 
olfense  punishable  by  the  2d  section.  Tha 
eourt  said: 

"The  allegations  of  the  indictment,  aa  un- 
derstood by  the  court,  charge  in  effect  that 

the  defendant  attempted  to  export  muni- 
tions of  war, — nothing  more;  and  as  the 
joint  resolution  is  directed  against  actual 
exportation,  and  not  merely  the  attempt  to 
export,  the  aeta  charged  against  the  defend- 
ant are  not  embraced  within  the  prohibi- 
tion. The  word  'shipment,'  employed  in 
connection  with  the  words  'material  here- 
by declared  unlawful,'  can  only  refer,  in 
the  judgment  of  the  court,  to  material  ship- 
ped, exported,  to  the  country  where  the 
disturbance  exists;  since  it  is  only  such 
material  that  is  declared  to  be  unlawful  by 
the  1st  section  of  the  resolution,  defining 
the  offense."    [199  Fed.  621.] 

In  common  speech  the  shipment  of  gooda 
from  this  to  a  foreign  country  without  re- 
gard to  their  landing  in  sueh  country  is 
often  spoken  of  as  an  export.  It  is  true 
also  that,  for  the  purposes  of  the  provisions 
of  S  9*  article  1,  of  the  Constitution,  pro- 
hibiting the  laying  by  Congresa  of  *a[5S0 
tax  or  duty  "on  articles  exported  from  any 
state,"  and  §  10,  article  1,  forbidding  any 
state,  without  the  consent  of  Congress,  to 
"lay  any  imposts  or  duties  on  imports  or  cz* 
porta,"  a  shipment  is  considered  as  the  ini- 
tiation of  export  so  as  to  bring  the  gooda 
shipped  within  the  protection  of  the  con* 
stitutional  saf^gnarda.  Almy  v.  Califaniia» 
24  How.  169,  16  L.  ed.  644;  Fairbank  ▼. 
United  States,  181  U.  S.  288,  46  L.  ad. 
862,  21  Sup.  Ct.  Rep.  648, 16  Am.  Cc\m.%JB^ 
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IB  to  tbe  words  "to  export"  in  these  cases. 
It  is  nevertheless  certain,  as  statied  by  the 
court  below,  that  by  a  practically  unani- 
mous concensus  of  opinion,  accurately  speak- 
ing,  exportation  in  the  complete  sense  con- 
lists  of  two  essential  ingredients, — ^the  send- 
ing of  merchandise  from  this  to  a  foreign 
eountry,  and  its  landing  in  such  country. 
But  the  question  which  we  are  called  upon 
to  soWe,  that  is,  the  meaning  of  the  words 
"to  export,"  as  used  in  the  joint  resolution, 
may  not  be  disposed  of  by  any  mere  ab- 
stract consideration  of  the  meaning  of  the 
words,  but  their  signification  must  be  de- 
tennined  with  reference  to  the  text  of  the 
resolution  itself. 

Putting  out  of  view  the  parenthetical 
eUuse  in  the  text  of  the  resolution  con- 
oeming  the  proclamation  of  the  President, 
it  reads  as  follows:  "It  shall  be  unlawful 
to  export  any  arms  or  munitions  of  war 
from  any  plaes  in  the  United  States  to 
ioeh  country;"  that  is,  the  country  brought 
within  the  terms  of  the  resolution  by  a  proc- 
lamation of  the  President.  ConccNiing  for 
argument's  sake  that  if  the  words  "to  ex- 
port" stood  alone  in  the  text,  that  is,  were 
not  accompanied  by  explanatory  or  defining 
words,  they  would  have  to  be  interpreted 
with  reference  to  the  meaning  of  export  in 
the  complete  sense,  that  is,  as  including 
landing  in  the  foreign  country,  such  con- 
oession  is  not  here  controlling  or  persua- 
sive. We  say  this  because,  as  we  have  seen, 
the  words  "to  export"  are  expressly  quali- 
fied by  a  clause  which  serves,  in  a  sense,  to 
define  their  meaning,  and,  at  all  events,  to 
make  clear  the  nature  and  character 
581]*of  the  acts  intended  to  be  embraced  by 
the  prohibition  against  exporting.  In  other 
words,  the  resolution  does  not  say  it  shall 
be  unlawful  to  export,  but  it  adds,  "any 
arms  or  munitions  of  war  from  any  place  in 
the  United  States  to  such  foreign  country." 
In  view  of  the  accepted  significance  of  the 
words  "to  export"  when  used  in  their  com- 
plete sense,  and  of  the  fact  that  in  the 
preceding  sentences  of  the  resolution  the 
causes  leading  to  its  adoption  are  expressly 
stated  to  be  the  violence  and  confusion 
sometimes  promoted  in  foreign  countries  "by 
the  use  of  arms  or  munitions  of  war  pro- 
cured from  the  United  States,"  the  inser- 
tion of  words  of  definition,  and  the  omis- 
sion from  such  words  of  all  reference  to 
landing  of  the  prohibited  merchandise, 
would  seem  to  make  it  clear  that  the  prohi- 
bition of  the  resolution  was  directed  against 
the  act  of  sending  from  this  to  the  foreign 
and  prohibited  country,  without  reference  to 
the  completion  of  such  act  by  the  landing  or 
delivery  of  the  prohibited  merchandise  at  its 
^«iiination;  in  other  words,  that  the  object 
ta  forbid  tb§  ^ei  of  shipment  from  the 
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United  States  of  the  prohibited  munitions  of 
war  to  a  foreign  country,  without  reference 
to  the  fulfilment  of  tbe  complete  act  of  ex- 
port by  the  landing  of  the  contraband  goods. 
If  there  be  room  for  hesitancy,  that  is  to 
say,  ambiguity,  as  to  the  correctness  of  this 
construction  of  the  1st  section,  we  think 
there  can  be  no  ground  for  such  doubt  if 
the  context  of  the  resolution  be  considered; 
that  is,  if  the  2d  section  be  taken  into  view 
as  illustrating  and  making  clear  the  text  of 
the  1st  section.  There  can  be  no  doubt  that 
the  object  of  the  2d  section  was  to  make 
the  prohibition  of  the  1st  section  operative 
by  punishing  violations  of  its  provisions. 
Now,  the  2d  section  does  not  purport  to 
punish  the  act  of  exporting,  but  in  express 
terms  it  only  punishes  "any  shipment,"  thus 
affixing  the  construction  which  we  have  giv- 
en to  the  1st  section  and  causing  it  in 
reason  to  be  impossible  to  say  that  the  1st 
^section  simply  prohibits  export  in  the [5 SI 
completed  sense.  And  this  construction  of 
the  2d  section  becomes  irresistible  when  it  is 
observed  that  for  the  purpose  of  prevent- 
ing misconception  the  words  "any  shipment" 
are  explained  and  their  meaning  made  more 
emphatic  by  the  declaration  that  they  con- 
stitute the  act  "hereby  made  unlawful;" 
thus  again  in  express  terms  affixing  a  signifi- 
cance to  the  1st  section  and  confirming  the 
meaning  which  we  have  given  it. 

And  if  the  legislative  intent  manifested 
on  the  face  of  the  joint  resolution  and  de- 
rived from  a  consideration  of  the  evil 
against  which  it  was  obviously  intended  to 
provide  be  taken  into  view,  it  is  not  dif- 
ficult to  perceive  the  reasons  which  led  to 
the  prohibition  against  and  punishment  of 
shipment  instead  of  export  in  the  complete 
sense.  As  we  have  previously  observed,  the 
terms  of  the  resolution  show  that  it  was  the 
means  afforded  for  the  promotion  of  turmoil 
and  violence  in  certain  foreign  countries  by 
the  use  of  arms  and  munitions  of  war  de- 
rived from  the  United  States  which  gave 
rise  to  the  passage  of  the  resolution.  But 
to  have  merely  prohibited  and  punished  the 
export,  in  the  complete  sense,  of  arms  and 
munitions,  would  not  have  served  to  prevent 
the  continued  future  delivery  of  such  arms, 
etc.,  except  as  the  anticipation  of  punish- 
ment might  serve  as  a  deterrent.  On  the 
other  hand,  as  shipments  from  the  United 
States  were  the  source  of  the  evil,  a  prohibi- 
tion against  such  shipments  and  punish- 
ments for  making  them  not  only  exerted  all 
the  deterrent  influence  which  could  possibly 
have  arisen  from  punishing  export,  but  be- 
sides would  reach  the  acts  done  in  the  Uni- 
ted States  which  were  the  generative  source 
of  the  trouble,  and  hence  afford  the  means  of 
putting  an  effective  stop  to  the  evil  which  it 
was  the  purpose  to  suppress.    Although  nt 
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question  is  raised  on  the  subject,  m  in  con- 
sequence of  tbe  construction  we  aiBx  to  the 
joint  resolution  we  shall  reverse  and  re- 
mand, we  deem  it  well  to  say  that  merely 
5SS] because  ^resort  was  had  to  personal 
carriage  as  a  means  of  moving  the  prohib- 
ited articles  from  this  to  a  foreign  country 
would  not  render  inapplicable  the  prohibi- 
tion against  any  shipment. 
Judgment  reversed. 


UNITED  STATES,  Plff.  in  Err, 

V. 

JOSE  MESA 
(See  S.  C.  Reporter's  ed.  633,  534.) 

This  case  is  governed  by  the  decision  in 
United  States  v.  Chavez,  ante,  596. 

[No.  864.] 

Argued  April   11,   1913.     Decided  May  5, 

1913. 

IN  ERROR  to  tbe  District  Court  of  the 
United  States  for  the  Western  District 
of  Texas  to  review  a  judgment  quashing 
an  indictment  charging  the  shipment  of 
arms  and  munitions  of  war  from  the  United 
States  to  Mexico.  Reversed. 
See  same  case  below,  199  Fed.  618. 
The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  General  Adklna  ar- 
gued the  cause,  and,  with  Mr.  Karl  W. 
Kirchwey,  filed  a  brief  for  plaintiff  in  er- 
ror. For  contentions  of  counsel,  see  their 
brief  as  reported  in  United  States  v.  Chav- 
es, ante,  950. 

No  brief  was  filed  for  defendant  in  error. 

Mr.  Chief  Justice  "White  delivered  the 
opinion  of  the  court: 

The  defendant  in  error  was  indicted  upon 
the  charge  that  within  the  jurisdiction  of 
the  court  he  "did  unlawfully,  knowingly, 
wilfully,  and  with  intent  to  export  the  mu- 
nitions of  war  hereinafter  described  from 
the  said  city  of  El  Paso  to  Ciudad  Juarez, 
in  Mexico,  make  a  certain  shipment  of  cer- 
tain munitions  of  war,  to  wit:  three  thou- 
sand (3,000)  Winchester  rifle  cartridges  of 
the  caliber  4^;  that  is  to  say,  did  make  a 
shipment  of  said  munitions  of  war  from  said 
city  of  EI  Paso,  and  with  said  Ciudad  Juar- 
ez, in  Mexico,  as  tbe  destination  of  said 
shipment,  by  transporting  the  same  in  a 
wagon  from  a  point,"  ete. 
5S4]  *A  demurrer  to  the  indictment  was 
heard,  along  with  the  demurrer  to  the  in- 
dictment in  the  case  against  Chavez,  which  I 
we  have  just  decided.  [228  U.  8.  525,  antti 
k7  M^  ea. 


950«  88  Sup.  Ct.  Rep.  595.]  The  demurrer 
was  sustained  and  Uie  indictment  quashed 
upon  the  opinion  rendered  in  the  Chavei 
Case.  The  ruling  which  we  have  just  made 
in  that  ease  is  therefore  applicable  to  thi^ 
and  necessitates  a  reversal. 
Judgment  reversed. 


OEORQE  LEMIST  CLARKE,  TVustee  mi- 
der  the  WiU  of  Samuel  Parsons,  Appt., 

v. 

HENRY   M.   ROGERS,   Trustee   in   Bank- 
ruptcy of  the  Estate  of  John  0.  Shaw. 

(See  S.  C.  Reporter's  ed.  584--549.) 

Bankruptcy  —  prorable  debts  —  obli- 
gation of  defaulting  trustee. 

1.  Independently  of  liability  on  his  bond« 
there  is  an  obligation  of  a  contractual  lui- 
ture  resting  upon  a  defaulting  testamentary 
trustee  to  restore  to  the  trust  estate  the 
value  of  the  assets  embezzle,  which  obliga- 
tion is  provable  in  bankruptcy  under  the 
bankrupt  act  of  July  1,  1898  (30  SUt.  at  L. 
644,  chap.  541,  U.  S.  Comp.  Stat.  1901,  p. 
3418),  §  63a,  subd.  4,  as  a  debt  "founded  on 
an  open  account,  or  upon  a  contract,  ex- 

frees  or  implied.* 
For  other  cases,  see  Bankrantej.  X.  a.  la 
Digest   Sop.   Ct   1908.1 

Bankruptcy  —  preference  —  reetoring 
trust  assets. 

2.  A  defaulting  trustee  of  several  trusts, 
who,  with  Imowledge  of  his  insolvency,  and 
within  four  montl^  of  the  filing  of  a  pe- 
tition in  bankruptcy  against  him,  trans- 
ferred his  individual  property  from  himself 
individuaUy  to  one  of  such  trusts,  and  to 
himself  as  trustee  thereof,  to  make  good  a 
shortage,  the  effect  being  to  enable  that 
trust  to  recover  a  larger  share  of  its  debt 
than  the  others,  thereby  gave  a  preference 
within  the  meaning  of  the  provision  of  the 
act  of  July  1,  1898,  S  ^Oa,  as  amended  by 
the  act  of  February  5,  1903  (32  Stat,  at 
L.  799,  chap.  487,  U.  S.  Comp.  Stat  8u^ 
1911,  p.  1506),  that  a  tranuer  by  an  in- 
solvent within  four  months  of  bankruptcy 
shall  be  deemed  a  preference  if  any  one  of 
his  creditors  will  obtain  thereby  a  greater 
percentage  of  his  debt  than  any  other  cred- 
itor of  tne  same  class. 

[For  otber   csBes,   see  Bankmptcj,   TL  b^  la 
Digest  Sup.  Ct  1908.] 

[No.  221.] 

Argued  April  16  and   17,  1918.     Decided 

May  5,  1918. 

APPEAL  from  the  United  States  dreuit 
Court  of  Appeals  for  the  First  Circuit 
to  review  a  decree  which  affirmed  a  deerea 
of  the  District  Court  for  the  District  el 
Massachuietti  in  favor  of  a  trustee  in  bank* 
ruptey  in  a  ndi  to  rseover  a  prefei 
AffinsiAs 


SUPREME  CX)URT  OF  THE  UNITED  STATES. 


Oor.  IteM. 


See  same  case  below,  106  C.  C.  A.  64,  183 
Fed.  618. 
The  facta  are  stated  in  the  opinion. 

Mr.  Felix  Rackemann  argued  the 
eauBe,  and,  with  Mr.  Harrison  M.  Davis, 
filed  a  brief  for  appellant: 

It  is  not  enough  that  the  person  receiving 
the  transfer,  or  benefited  thereby,  be  shown 
to  have  had  some  kind  of  a  legal  or  equi- 
table claim  against  the  bankrupt.  Thus,  a 
transfer  for  the  benefit  of  a  customer  of  a 
stockbroker  was  held  not  a  preference  be- 
cause the  relation  of  debtor  and  creditor  did 
not  exist. 

Richardson  v.  Shaw,  209  U.  S.  365,  62  L. 
ed.  836,  28  Sup.  Ct.  Rep.  612,  14  Ann.  Cas. 
981. 

It  has  been  held,  referring  to  §  63a,  clause 
4,  that  the  implied  contract  intended  in- 
cludes the  fictitious  contract  implied  in  law, 
— only  treated  as  a  contract  for  the  sake  of 
the  remedy, — and  the  true  contract  implied 
in  fact.  Re  Hirschman,  104  Fed.  71.  We 
think  this  court  has  not  yet  approved  so 
loose  a  construction  of  the  words  "founded 
upon  a  contract,  express  or  implied."  It  is 
respectfully  submitted  that  Crawford  v. 
Burke,  196  U.  S.  176,  49  L.  ed.  147,  25  Sup. 
Ct  Rep.  9,  and  Tindle  v.  Birkett,  206  U.  S. 
183,  61  L.  ed.  762,  27  Sup.  Ct.  Rep.  493,  have 
been  misunderstood,  and  that  they  do  not 
eover  cases  where  the  claim  does  not  grow 
out  of  any  relation  of  contract;  but  they  ap- 
ply only  to  cases  like  Frederic  L.  Grant  Shoe 
Co.  ▼.  W.  M.  Laird  Co.  212  U.  S.  445,  63  L. 
ed.  691,  29  Sup.  Ct.  Rep.  332,  where  there 
it  a  claim  arising  out  of  contract,  but  of 
such  a  nature  that  there  is  at  the  same 
time  an  independent  remedy  in  tort. 

It  was  held  in  New  York  that  a  statute 
containing  the  words  "contract,  express  or 
implied,"  did  not  apply  to  the  case  of  a 
eontract  implied  by  law. 

People  ex  reL  Dusenbury  ▼.  Speir,  77  N. 
Y.  144. 

There  is  no  liability  apart  from  the  bond. 

Brooks  V.  Brooks,  11  Cush.  21;  Conant  v. 
Kendall,  21  Pick.  36;  Johnson  v.  Johnson, 
120  Mass.  466;  Wheelock  v.  Freeman,  13 
Pick.  167,  23  Am.  Dec.  674. 

The  doctrine  of  quasi  contract  has  no  ap- 
plication to  the  facts  disclosed  in  the  case 
at  bar,  and  does  not  enable  the  court  to  find 
here  a  provable  debt. 

Jones  ▼.  Hoar,  5  Pick.  286;  1  Cooley, 
Torts,  3d  ed.  p.  160;  Wald's  Pollock,  Contr. 
p.  238;  Loveland,  Bankr.  4th  ed.  p.  669; 
Goald  ▼.  Emerson,  99  Mass.  157,  96  Am. 
Dm.  720;  Johnson  ▼.  Johnson,  120  Mass. 
466;  Henchey  ▼.  Henchey,  167  Mass.  77,  44 
li,  K  2075;  Mmchia  ▼.  Minchin,  167  Mass. 
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In  whatever  different  capacities  a  person 
may  act,  he  never  can  contract  with  him- 
self, nor  maintain  an  action  against  himself. 

Eastman  v.  Wright,  6  Pick.  321;  Lewin, 
Tr.  8th  Eng.  ed.  p.  91 ;  1  Perry,  Tr.  6th  ed. 
p.  11;  Prentice  v.  Dehon,  10  Allen,  863; 
Sigoumey  v.  Wetherell,  6  Met.  667;  Bench- 
ley  V.  Chapin,  10  Cush.  173;  Choate  ▼. 
Thorndike,  138  Mass.  371;  Bassett  ▼.  Fidel- 
ity &  D.  Co.  184  Mass.  210,  100  Am.  St 
Rep.  652,  68  N.  E.  205;  Ipswich  Mfg.  Co.  ▼. 
Story,  6  Met.  313;  Leland  v.  Felton,  1  Allen, 
531;  Mattoon  v.  Cowing,  13  Gray,  390; 
Woerner,  Am.  Law  of  Administration,  { 
311. 

To  regard  the  trust  estate  in  the  case  at 
bar  as  the  creditor  instead  of  the  trustee 
would  be  but  to  introduce  another  fiction. 

Taylor  ▼.  Davis  (Taylor  v.  Mayo)  110  U. 
S.  330,  334,  28  L.  ed.  163,  166,  4  Sup.  Ct 
Rep.  147. 

Shaw's  guilty  knowledge  could  not  be  im- 
puted to  his  innocent  principals. 

McNaboe  v.  Columbian  Mfg.  Co.  83  C.  C. 
A.  81,  153  Fed.  967;  Lindsey  v.  Lambert 
Bldg.  &  L.  Asso.  4  Fed.  48. 

Mr.  Mel  Tin  M.  Johnson  argued  the 
cause,  and,  with  Messrs.  Henry  M.  Rogers 
and  A.  Farley  Brewer,  filed  a  brief  for  ap- 
pellee : 

The  courts  of  the  United  States  have  the 
right  in  bankruptcy  jurisdiction  to  resort 
to  the  principles  of  the  common  law,  and 
therefrom  to  determine  whether  or  not  an 
obligation  of  a  contractual  character  arises 
upon  the  conversion  of  goods,  and  is  avail- 
able to  the  owner. 

Atherton  v.  Green,  30  L.R.A.(N.S.)  1053, 
103  C.  C.  A.  298,  179  Fed.  806;  Reynolds  v. 
New  York  Trust  Co.  39  L.R.A.(N.S.)  391, 
110  C.  C.  A.  409,  188  Fed.  615;  Murray  v. 
Chicago  &  N.  W.  R.  Co.  62  Fed.  24;  Western 
U.  Teleg.  Co.  v.  Call  Pub.  Co.  181  U.  S.  92, 
103,  46  L.  ed.  765,  771,  21  Sup.  a.  Rep.  661. 

Several  courts  have  held  that  a  claim  for 
the  conversion  of  personal  property  is  not 
provable,  particularly  if  the  plaintiff  elected 
to  sue  in  trover;  but  it  is  now  settled  that 
such  a  claim  is  provable. 

Crawford  v.  Burke,  195  U.  8.  176,  194, 
49  L.  ed.  147,  164,  25  Sup.  Ct.  Rep.  9. 

The  doctrine  of  implied  contract,  as  ap- 
plied to  a  tortious  conversion,  is  in  some 
cases  a  mere  fiction  of  law,  but  like  all 
fictions  it  is  effectual  when  it  will  accom- 
plish the  ends  of  justice.  This  particular 
fiction  is  one  of  ancient  lineage — Lamine  v. 
Dorrell,  2  Ld.  Raym.  1216;  Johnson  v. 
Spiller,  1  Dougl.  K.  B.  167— and  of  recog- 
nized standing  to-day.  Tindle  v.  Birkett, 
205  U.  S.  183,  186,  61  L.  ed.  762,  764,  27 
Sup.  Ct.  Rep.  493. 

Indeed,  it  has  been  repeatedly  held  thai 
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lej  or  propertj 
DiKy  rwovor  npon  an  implied  contrAct. 

Woitarn  Aunr.  Co.  *.  Towle,  65  Wii.  247, 
£6  N.  W.  100;  StMt  t.  Bniu,  35  111.  456; 
Duliftw»7  AiH.  -r.  Sogers,  TO  CaL  211,  21 
Pu.  742i  Toledo,  W.  4  W.  R.  Co.  t.  Chew, 
«T  ni.  883;  R^noldt  r.  New  York  Tnut 
Go.  80  L.RJL(N.8.)  801,  110  a  a  A.  400, 
188  Fed.  814. 

It  ii  ■bhornut  to  the  judicial  eonielenoe 
tlut  one  trutt  •hall  fare  better  in  the  dU- 
tributioD  of  tbe  bftnkrupt'i  Kwete  thui  the 
other  truata  trom  whioli  be  embemled.  This 
ii  K  proportion  wbicb  can  be  no  more  •u- 
tained  in  law  than  in  moralt.  WhereTer 
thit  situation  hai  been  met  bj  ehancellora 
wboM  opiniona  oanunand  tbe  greatest  re- 
■pect  in  admiuiatering  the  banlcmptcj  law, 
the  eomta  bare  declared  a  eoutraotual  re- 
lation. 

Enuna  BilTcr  Hin.  Co.  ▼.  Grant,  L.  R.  IT 
Cb.  Di*.  122,  M  L.  J.  Oh.  N.  B.  440,  20 
Week.  Sep.  481;  Jaek  f.  Kipping,  L.  R.  0 
q.  B.  Dtr.  113,  51  L.  J.  (J.  B.  N.  8.  463,  48 
U  T.  N.  B.  180,  80  Week.  Rep.  441 ;  Sharp 
T.  JaekKn  [1800]  A.  C.  419,  88  L  J.  Q.  B. 
N.  8.  861,  80  Ii.  T.  N.  8.  841, 15  Time*  L.  R. 
418,  8  HaoMMi,  204;  Hamilton  t.  Black- 
pool Uotor  Chr  Co.  [1901]  1  Oh.  TT,  70  L.  J. 
CK  N.  8.  81,  40  We4.  Bep.  124,  8  Hanaon, 
108. 

Thla  queetlon  haa  not  fraqnentlj  been  nut 
with  in  thia  eonutry,  but,  wherever  dealt 
with,  the  Implied  contract  haa  been  teoog- 

Atherton  t.  Green,  SO  L.Rjl.(N.S.)  1083, 
103  C.  C.  A.  208,  178  Fed.  600;  Reynolda  t. 
New  York  Truat  Co.  80  L.Rjl.(NA)  8»1, 
110  C.  C.  A.  400,  188  Fed.  611;  Block  v. 
Rice,  167  Fed.  603;  Buab  t,  Hoore,  188 
Mau.  198;  Crawford  v.  Bnrke,  105  U.  B. 
178,  40  L.  ad.  147,  2B  Sup.  Ct  Rep.  9;  Bre- 
mer T.  Williarai,  210  Uaaa.  257,  06  N.  B. 
887. 

Thia  la  an  aetlTe,  undetermined,  Haan- 
chneette  probate  truat,  and  tha  l^al  title 
to  eueh  troit  property  la  in  the  tmatee.  It 
followa  that  Shaw,  ••  tniatee,  owned  tbe 

Bean  v.  Com.  IBS  Uaaa.  848,  Tl  N.  E.  T84. 

If  Bhaw,  traatee,  had  a  elUm  againat 
Shaw  peraonally,  there  ia  no  reaaon  why  he 
oonld  not  biToke  the  aid  of  tha  conrta  to 
eoforea  it.  TIm  rule  that  a  peraon  may  not 
an«  IiimaeU  ia  a  rule  at  law,  and  not  in 
aqni^.  Moreover,  tlie  rule  la  purely  tech- 
nieal;  It  liaa  no  fonndation  In  the  aaaential 
ebaraeter  of  judicial  proceedinga,  a>  ia  ap- 
parent from  the  fact  that  inch  peraon  eonld 
alwaya  in  equity  ana  a  board  or  partncnbip 
of  which  be  might  be  a  member. 

Cooper  V.  Nelaoti,  88  Iowa,  440;  Stone  v. 
Brooka,  6  How.  (HIm.)  I7S;  OmM  T.  G«r- 
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eer,  81  Beat.  88,  1  Jnr.  1 
Rep.  604. 

Where  a  bankrupt,  aa  executor  of  a  credi- 
tor of  himaelf ,  peraonally  proved  agalnat  hfl 
own  crtate  in  bankruptcy,  Lord  Hardwieke 
aaid  that  hia  righta  as  executor  and  aa 
bankrupt  must  be  conaidered  aa  eentering 
in  separate  indiTiduals. 

Cowper's  Caae,  Green,  Bankr.  I«w,  CaOi 
Bx  parte  Bhaw,  1  Glyn  &  J.  147. 

It  ia  theoretically  and  legally  poatlbla  for 
an  embeaeling  trustee  to  bring  proeeedinga 
Bgainit  himself  for  adjustment  of  his  rela- 
tions between  bis  Tariana  defrauded  estates. 

Bremer  r.  WiUiama,  210  Mass.  268,  06  N. 
E.  687. 

For  initancea  where  the  aame  peraon  baa 
been  plaintiff  and  defendant  in  different  ea- 

Dana'v.  Dana,  185  Mass.  168,  TO  H.  B. 
40;  PorUand  Bank  v.  Hyde,  11  M»  1M| 
Weatcott  T.  Price,  Wright  (Ohio),  220; 
Price  T.  Spencer,  0  Phila.  281;  Livingaton  v, 
Livingston,  2  Mill,  Const.  428,  12  Am.  Dee. 
684;  Bosanquet  v.  Wray,  6  TannL  SOT,  I 
Marsh.  31B,  16  Ttevised  Rep.  677;  Grahame 
T.  Earria,  B  Gill  4  J.  480;  Eastman  v. 
Wright,  6  Pick.  816;  Cbalfont  v.  Jobnattm, 
3  Yeatea,  16;  BUisdell  v.  Ladd,  14  N.  H. 
120 :  Van  Ness  *.  Forrest,  6  Orandt,  80,  $ 
h.  ad.  478. 

Proof  agaiuat  a  bankrupt  tmatee,  and  tn 
favor  of  his  trust,  haa  been  variously  al- 
lowed In  England.  It  was  made  by  a  oactol 
7N«  (met  in — 

Ez  part«  Beilby,  1  Glyn  ft  J.  167)  Ex 
parte  Bhakaahaft,  3  Bro.  Ch.  107;  Ex  parte 
^aton,  Buek,  Bankr.  386;  Ex  parta  For- 
reatar,  Mont,  ft  G.  Bankr.  148;  Ez  parta 
Uoody,  2  Rose,  418;  Ez  parte  WsUs,  8 
Uont  D.  ft  DeQ.  504;  Ex  parte  Uewellyn, 
Cooke,  Bankr.  I«w,  137;  Ez  parta  Braofc^ 
Cooke,  Bankr.  Iaw,  188. 

By  a  ooexeentor  tn — 

Ex  parta  Shakeshaft,  3  Bro,  Ch.  108. 

By  relators  in — 

Be  Popjay,  eited  in  1  Glyn  ft  J.  180|  Ba 
Merryman,  eited  in  1  Qlyn  ft  J.  160. 

By  the  trustee  himself  in — 

Ex  parte  King,  2  Mont,  ft  Ayr.  Baakr. 
410,  1  Deacon,  Bankr.  143;  Ex  parte  BIlia, 
1  Atk.  101;  Ex  parte  Leeke,  2  Bro.  Ch. 
698;  Cooke,  Bankr.  Law,  188,  ISO;  Ex  part* 
Brooks,  Cooke,  Bankr.  I4iw,  188;  Ex  part* 
Uarkland,  2  P.  Wma.  846. 

Indeed,  under  the  Engliah  statata,  tbs 
word  "creditor"  haa  been  held  to  Inelnds  a 
surety  even  before  he  baa  been  eallad  open 
to  pay. 

Ex  parte  Bead  [1807]  1  Q.  B.  128,  68  L.  t. 
Q.  a  N.  a  71,  T8  L.  T.  H.  6.  318,  8  Haa- 
son,  309;  Hamilton  ▼.  Blaekpool  Uotor  Ckr 
Co.  [1001]  1  Ch.  77,  70  L.  J.  CIl.  H.  %.  4>V 


MV.  Mil 


SUPREME  COURT  OF  THE  UNITED  STATES. 


Oor.  TmM, 


Emma  Silver  Min.  Ca  t.  Grant,  I*  R.  17  Oh. 
DiT.  122,  60  L.  J.  Oh.  N.  S.  440,  20  Week. 
Bej^  481;  Jack  ▼.  Kipping,  L.  R.  0  Q.  B. 
DiT.  113,  61  L.  J.  Q.  B.  N.  S.  463,  46  L.  T. 
N.  S.  169,  30  Week.  Rep.  441. 

The  payment  by  an  individual  within  four 
Bumtha  prior  to  hie  own  bankruptcy,  and 
when  he  was  insolvent,  to  himself,  aa  trus- 
tee, of  funds  to  make  good  trust  property 
which  he  had  previously  misappropriated, 
has  been  held  to  be  a  voidable  preference. 

Block  T.  Rice,  167  Fed.  693;  Bush  v. 
Moore,  133  Mass.  198. 

Whether  or  not  the  preference  is  void- 
able depends  upon  the  knowledge  of  the 
recipient;  that  is,  of  Shaw,  as  trustee. 

Ibid.;  Taylor  v.  Davis  (Taylor  v.  Mayo), 
HO  U.  S.  330,  28  L.  ed.  163,  4  Sup.  Ct.  Rep. 
147;  Atlantic  Cotton  Mills  v.  Indian  Or- 
chard Mills,  147  Mass.  274,  0  Am.  St.  Rep. 
698,  17  N.  £.  496;  United  States  v.  State 
Nat.  Bank,  96  U.  S.  30,  24  L.  ed.  647. 

While  the  court  below  regarded  it  as  im- 
Baterial,  yet  it  has  been  held  that  a  pay- 
ment for  the  benefit  of  a  surety,  even  before 
ha  has  been  called  upon  to  pay  as  surety, 
may  be  a  fraudulent  preference. 

Ez  parte  Read  [1897]  1  Q.  B.  123,  66  L. 
J.  Q.  B.  N.  S.  71,  76  L.  T.  N.  S.  316,  3  Man- 
ton,  309;  Collier,  Bankr.  9th  ed.  810  (2). 

The  effect  of  this  transfer  was  to  benefit 
Hoi  only  the  Parsons  trust,  but  also  the 
■nrety,  Cobb.  And  he  was  in  possession  of 
laeta  sufficient  to  put  an  ordinary  prudent 
man  upon  inquiry. 

Sundheim  t.  Ridge  Ave.  Bank,  138  Fed. 
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Koiice  of  facts  which  would  put  him  on  in- 
qitirj  is  notice  of  whatever  such  inquiry 
would  disclose. 

Coder  v.  McPherson,  82  C.  C.  A.  99,  152 
Fed.  961. 

That  which  is  within  the  mischief  in- 
tended to  be  remedied  is  considered  within 
the  statute,  though  not  within  the  letter 
thereof;  and  that  which  is  not  within  the 
mischief  is  not  within  the  statute,  though 
within  the  letter. 

Eyston  v.  Studd,  2  Plowd.  pp.  464a,  466, 
note;  State  v.  Canton,  43  Mo.  48;  People  ex 
reL  Wood  v.  Lacombe,  99  N.  Y.  49,  1  N.  E. 
699;  United  States  v.  Freeman,  3  How.  656, 
666,  11  L.  ed.  724,  728 ;  Re  Scanlon,  2  N.  B. 
N.  Rep.  68;  Re  Gnibbs-Wiley  Grocery  Co. 
M  Fed.  183;  Re  Carolina  Cooperage  Co.  2 
N.  B.  N.  Rep.  24;  Re  Richards,  2  N.  B.  N. 
Rep.  43;  Hawkins  v.  Gathercole,  1  Jur.  N. 
S.  483,  6  DeG.  M.  ft  G.  1,  3  £q.  Rep.  348, 
24  L.  J.  Ch.  N.  S.  332,  1  Jur.  N.  S.  481,  3 
Week.  Rep.  194. 

That  construction  which  tends  to  suppress 
the  mischief  or  advance  the  remedy  should 
he  Avored, 
ff€fydott'M  Cka^  9  Ook%  7a;  Stradii^g  t« 


Morgan,  1  Plowd.  205;  1  Ga  Litt  11,  42; 
VanHom  t.  Dorrance,  2  DalL  816,  Fad.  Gaa 
No.  16,857. 

Mr.  Justice  MoKenna  delivered  tha  opin- 
ion of  the  court: 

Petition  by  appellee  as  trustee  in  bank- 
ruptcy of  the  estate  of  John  0.  Shaw  to  la- 
cover  a  preference. 

The  facts  are  these:  The  bankrupt^  Jobs 
0.  Shaw,  was,  for  a  long  time  prior  to  tha 
adjudication  in  bankruptcy,  trustee  under 
the  will  of  Samuel  Parsons,  late  of  Newtoiit 
in  the  county  of  Middlesex,  Massachusetti, 
of  two  trusts;  one  for  the  benefit  of  Charles 
A.,  James  H.,  and  Henry  B.  Parsona,  and 
the  other  for  the  benefit  of  E.  F.  and  K.  A. 
Parsons. 

^fter  the  proceedings  in  bankrupt^  had 
been  commenced,  Shaw  resigned  the  tniati» 
and  his  resignation  was  accepted  1^  tha 
probate  court  of  Middlesex  county  on  the 
25th  of  March,  1008,  and  appellant,  George 
Lemist  Clarke,  was  appointed  trustee  of  the 
trusts  and  duly  qualified. 

In  the  month  of  January,  1908,  and  with- 
in four  months  before  the  filing  of  the  peti- 
tion in  bankruptcy  against  him,  and  whilat 
he  was  insolvent,  Shaw  was  largely  indebted 
to  each  of  the  trusts  and  to  himself  aa 
trustee,  and  transferred  from  himself  indi- 
vidually to  the  trusts  and  to  himself  as 
trustee  thereof  as  follows:  To  the  trust  for 
C.  A.  Parsons  et  al.,  seven  of  the  $1,000  col- 
lateral trust  4  per  cent  bonds  of  the  Ameri- 
can Telephone  &  Telegraph  Company  (num- 
bers specified)  and  two  $1,000  Chicago,  Bur- 
lington, &  Quincy  Railroad  Company  8} 
per  cent  Illinois  Division  (numbers  speci- 
fied);  to  the  trust  of  E.  F.  and  E.  A.  Par- 
sons, twelve  $1,000  Northern  Pacific-Great 
Northern  4  per  cent  joint  bonds,  Chicago, 
Burlington,  k  Quincy  collateraL 

The  transfers  were  made  by  Shaw  with 
knowledge  of  his  insolvency,  and  with  in- 
tent to  prefer  the  trusts  and  himself 
*as  trustee,  and  the  effect  (it  is  al-[640 
leged)  of  such  preference,  if  not  avoided, 
will  be  to  enable  the  trust  estates  and  him- 
self as  trustee  thereof  (being  one  of  his  in- 
dividual creditors)  to  obtain  a  greater  per- 
centage of  his  debts  than  any  other  of  his 
creditors  of  the  same  class. 

The  petition  prayed  that  the  bonds  be 
declared  to  be  the  bonds  of  petitioner,  ap- 
pellee here,  and  that  Clarke,  appellant  here, 
be  ordered  to  execute  such  instruments  aa 
might  be  necessary  to  transfer  the  title  to 
and  poesession  of  all  the  bonds  to  petitioner. 

The  answer  of  appellant  denied  only  that 
the  transfers  were  made  within  four  months 
of  the  bankruptcy,  that  Shaw  was,  at  the 
time  of  the  transfer,  insolvent,  that  all  the 
tTuaia  nua  hSa  ^i^itgrs  then  or  have  be- 


Kmie  w)  aiiK^  within  tha  BW&nLng  of  the  thenuelvci  must,  for  tiM  pnrpoMS  of  tlu 

■tctute,  and  deniM  tluii  ha  intended  bj  tha  quutiou  to  be  decided,  be  regarded  u  the 

truufera  ta  give  Ji  preference,  or  that  the;  baakrupfi  Individual  property  at  the  time 

eatiBtitnte  a  preference.  ^  "^t  them  apart  in  the  manner  stated,  to 

The  decree  of  the  dutrict  judge  waa  that  *»  thereafter  hald  as  tniat  property." 
«v«  of  th*  MTUi  Telephone  and  twelTS  of        ^"^   <in«»tlon   in   the   caM   ii,   Do  tlHW 

the  Northern  I%eiBe-Great  Northera  BaU-  '*«*•  '''»"  *  preference  within  the  inaan- 

ro»l  Company  4  per  cent  joint  bondo,  and  '"«'?» *'*.**^™?i^,^^T!    ..^    ,  ^ 
all  of   the   coupon,   thereon   payable  after       ^"  "«,^^'^  "^  'JT  ^^"^'^  "l?^' 

January.   1908,  were   th.  prop^  of   the  "  "  ^^'^'^  "*  ^"t^  ",  ^'^  .*™^ 

..;.,,,  '^„'^   ,'  of  tha  truat.,  there  are  the  element*  of  a 

truate.  in  bankruptcy^peUee  hare.  p«,erence.    In  other  word.,  there  i.  indebt- 

It  wa.  further  adjudged  that  the  Am.r  -  ^^.   ghaw  U  indebt«i  to  all  of  the  •.■ 

can   Telephone  t  Telegraph   Company   col-  t,t«.  of  which  be  "wa.  truatee.    He[B41 

lateral  trurt  <  par  cent  bonda   (numbered  uMei  hia  indmdnal  property  to  pay  the  in- 

20,818  and  20,810)  were  in  part  the  prop-  debtednea*  to  the  Parwna  truat,  and  be  then 

ertf  of  tha  appellant  aa  truatae  and  of  ap-  gave  that  truat  a  preferenoe  over  the  other*, 

pellee  aa  truatee.    The  bonda  were  diraeted  It  wa.  enabled  to  the  extent  of  the  property 

to  be  Mid.    The  decree  wa.  affirmed  bj  the  tranafarred  to  obtain  a  greater  percentage 

circuit  court  of  appeala.  of  ita  debta  than  tha  other  truaU.    What, 

The  diatriet  court  found  tha  facta.    They  then,  atanda  in  the  way  of  aetting  the  trana- 

are  aummariied  in  it.  opinion  aa  toUowa:  fer  aaideT    The  debt  waa  not  a  prorabla  one 

"The  bankrupt,  being  inaolvent,  and  know-  in  bankruptcy.  It  i.  oontended,  and  on  that 

ing  himaelf  to  be  inaolTent,  waa  diacorored  eoatention  tba  caae  la  reated,  and  to  It  w* 

by  the  BUrety  on  hia  bond  aa  tmrtea  under  may  direct  our  eonsi deration.,  and  in  that 

the  Paraona  will,  not  to  be  in  tba  pooMaaion  tha  proTiaion.  of  the  atathta  becoms  nacca- 

of  aome  of  tha  Mcuritiea  wblch  formed  a  aary  alemanta. 

part  of  tha  trust  eatate,  and  which  ahonld  Section  00a,  a.  amended,  ia  aa  follows! 
A41]bava  been  in  hia  poaaeaaion  aa  'tmatee.  "A  peraon  ahall  be  deemed  to  have  given 
Ue  waa  being  urged  by  the  aurety  to  make  a  preference.  If,  being  inwtlvent,  ha  haM, 
good  thia  ahortage.  For  tha  porpoM  of  do-  within  four  month,  before  the  filing  of  tho 
ing  ao,  be  placed  tba  bond,  in  quartion  in  a  petition,  .  .  .  made  a  tranafer  of  any 
aafe-deposit  box,  taken  and  agreed  on  ^  of  hi.  proper^,  and  (he  effect  of  the  an- 
himaelf  and  tba  auratj  aa  a  aeparate  place  foroemant  of  auch  .  .  .  tranafer  will  be 
of  depoait  for  the  Mcuritiea  belonging  to  thla  to  enable  any  otta  of  hia  creditor,  to  obtain  ft 
truat.  In  the  box  were  placed  alao  thoaa  greater  percentage  of  hia  debt  than  any 
aecuritie*  belonging  to  the  truat  tunda  whieh  other  of  auch  creditora  of  the  same  elaaa." 
had  not  gone  out  of  hia  poaMwion.  All  [8S  Stat  at  L.  TBO,  ehapL  487,  1  IS,  D.  S. 
the  aecuritiea  thu.  placed.  In  the  box  and  Comp.  Stot.  Supp.  IBll,  p,  IfiOO.] 
held  aa  conatitnting  tha  trust  funds  hav*  A  creditor  ia  daflned  to  be  "anyone  who 
ainoe  remained  there.  The  bankrupt  haa  owna  a  demand  or  claim  provabla  in  bank- 
been  removed  aa  truatee,  and  the  reepondent,  ruptoy  may  inelade  hia  duly  anthoriiad 
hia  auooaaaor  in  the  truat,  ba.  at  preMut  agent,  attorney,  or  proxy." 
the  poaaeaaion  and  control  of  the  content.  Debt  indudee  any  debt,  demand,  or  claim 
of  the  box,  including  the  bond,  in  question,  provable  in  bankruptqr.    Tranafer  inelndaa 

"The  bankrupt  had  at  the  time  more  than  the  sale  and  every  otbar  and  differant  mode 

twenty-flve  other  trust  estates  in  bis  charge  of  dl.po.ing  of  or  parting  with  properly, 

a.  truatee.    There  waa,  in  the  ease  of  each,  or  the  poMeaucn  of  proper^,  abaolutely  or 

a  ahortage   for  which   be  waa   reaponaible,  condiUonally,  aa  a  payment,  p1edg(^  mort- 

and  he  knew  the  fact  to  be  ao.    The  total  gage,  gift,  or  aecnri^. 
amount  of  thoae  ahortage.  exceeded  $350,-       Appellant  dadncaa  from  theae  deflniUona 

000.  that  no  quaatlon  of  a  prafarenee  can  aiiM 

"It  haa  not  been  ahown  that  any  of  tb.  except  when  the  tranafer  ta  made  to  tba 

bonda  UMd  a.  above  to  make  good  the  abort-  owner  of  a  provable  claim,  or  to  hi.  agent, 

age  in  tbe  tarwna  truat  eatate,  or  that  any  and  that  no  claim  I.  provable  except  wben 

(rf  th.  money  wherewith  the  bankrupt  pur-  enumerated  In  |  OSa,  and  none  other  can  b. 

chased  those  bonda,  can  be  IdentiOed  aa  be-  liquidated     under    paragra^    b.     Of    the 

kmging  to  any  on.  of  the  other  truat  estate*  claim.  ennm««ted  in  |  SSa,  tb.  fourth  b 

in  the  bankrupt'a  charge.    He  drew  out  and  the  only  ena  witb  which  wa  ara  aonearaad. 

uaad  to   purehaae  certain  of  tha   bonda  a  It  la  a*  follow.)  "(4)  Founded  on  an  open 

wvinga  bank  depoait  of  11.600  belonging  to  account,  or  upon  a  eoatmet,  aipieaa  or  ia- 

OM  of  the  Parun.  truat  fund.;  but  witb  plied."    The  final   eontantion   of  appellant 

that  axeaption   tba   money   wherewith    the  ia  that  one,  to  reeelv.  a  prafetenqa,  imui^VM 

bond,  were  bought  aa   wall  aa   tba   bond,  tt  *Qr«UtMt  «A  ft*  \«^n^  '^m.  «^>^'^ 

«r  &  oA  ** 
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conirmety  tzpress  or  implied.  It  is  not  enough 
thai  tliere  be  some  kind  of  legal  or  equitable 
claim  against  the  bankrupt.  These  postu- 
laita  laid  down,  he  builds  upon  them  an  ar- 
gument of  great  technicality  to  show  that 
tlM  trusts  of  Shaw  were  not  his  creditors, 
and  therefore  could  not  receive  from  him  a 
preference.  An  obligation  to  the  trusts  is 
not  denied,  but  it  is  an  obligation,  it  is 
asserted,  which  was  represented  entirely  by 
his  bond,  and  had  no  remedy  but  by  a  suit 
on  the  bond.  The  liability  of  Shaw,  it  is 
further  contended,  considered  independently 
of  the  bond,  was  in  the  nature  of  a  pure 
tort  liability  which  could  not  be  waived 
and  the  remedies  of  a  contract  availed  of. 

That  some  torts  may  be  waived  and  be  the 
basis  of  provable  claims  is  decided  in  Craw- 
ford T.  Burke,  196  U.  S.  176,  187,  49  L.  ed. 
147,  151,  25  Sup.  Ct.  Rep.  9.  Crawford  and 
one  Valentine  were  stockbrokers  and  deal- 
ers in  investments.  They  had  in  their  pos- 
session certain  shares  of  stock  which  they 
held  as  a  pledge  and  security  for  the  amount 
diM  them  by  Burke  on  the  stock.  They  sold 
Bnrke's  reversionary  interest  in  the  stock, 
whereby  it  was  wholly  lost.  He  sued  them 
in  trover.  They  set  up  their  discharge  in 
teakniptey.  It  was  held,  the  court  speak- 
ing through  Mr.  Justice  Brown,  to  be  clear 
Ihat  the  debt  of  Burke  was  embraced  within 
the  provisions  of  paragraph  a,  as  one 
'Yoanded  upon  an  open  account,  or  upon 
eontracty  express  or  implied,"  and  might 
hftTs  been  proven  had  he  chosen  to  waive  the 
tort  and  take  his  place  with  other  creditors 
of  the  eetate.  The  discharge  in  bankruptcy 
was  held  on  other  provisions  of  the  act 
to  be  a  defense.  The  case  was  applied  and 
followed  in  I'indle  v.  Birkett,  205  U.  S.  183, 
186,  51  L.  ed.  762,  764,  27  Sup.  Ct.  Rep.  493. 
in  an  action  to  recover  damages  claimed  to 
have  been  sustained  by  false  and  fraudu- 
lent representations.  It  was  decided  that 
the  claim  was  one  provable  under  §  63a  as 
"'founded  upon  an  open  account  or  upon  a 
eontract,  express  or  implied."  It  is,  how- 
ever,  eaid  that  these  cases  are  explained 
544]and  limited  *in  Frederic  L.  Grant 
Shoe  Co.  T.  W.  M.  Laird  Co.  212  U.  S.  445, 
6S  L.  ed.  591,  29  Sup.  Ct.  Rep.  332,  to  in- 
itancei  'Srhere  there  is  a  claim  arising  out 
ql  a  eontract,  but  of  such  a  nature  that 
there  la  at  the  same  time  an  independent 
lemedj  in  tort."  To  make  this  distinction 
available,  appellant  must  establish  his  con- 
tention that  there  was  no  contractual  rela- 
tion, either  between  Shaw  and  his  trusts  or 
the  eesiuia  que  trust  of  the  trusts;  in  other 
words,  that  the  sole  liability  was  upon 
Shaw's  bend.  There  is  no  other  remedy,  is 
0S0 


the  repeated  insistence,  and  that  only  after 
a  final  accounting  has  been  had  in  the  pro- 
bate court,  showing  a  liquidated  balance 
due  from  the  accountant.  Then,  and  not  un- 
til then,  as  we  understand  appellant^  a  cred- 
itor emerges  with  a  provable  claim.  Ap 
pcllant,  however,  halts  somewhat  at  the 
logic  of  his  argument,  and  ventures  to  eaj 
that  a  decision  in  his  favor  does  not  neces- 
sarily involve  a  decision  that  a  claim  upon 
the  bond  of  the  defaulting  trustee  could 
not  be  proved  for  a  dividend  in  the  name  of 
the  probate  judge.  But  is  not  this  conces- 
sion in  opposition  to  the  relation  asserted 
to  exist  between  a  provable  debt  and  a 
transfer  of  property  on  account  of  it  being 
a   preference  f 

We  have  considered  the  contentions  of 
appellant  somewhat  minutely,  so  as  to  fully 
present  them.  The  lower  courts,  while  giv- 
ing attention  to  the  technical  elements  of 
appellant's  arguments,  cut  through  them  to 
apply  the  fundamental  purpose  of  the 
bankruptcy  law;  that  is,  equality  between 
creditors.  The  district  court,  following 
Bush  V.  Moore,  133  Mass.  198,  decided  in 
1882  under  a  provision  of  the  Massachusetts 
insolvency  laws  which  was  similar  to  the 
provision  in  the  bankruptcy  act  of  the 
United  States,  found  no  difficulty  in  the 
same  person,  considered  in  different  capaci- 
ties, acting  as  giver  and  receiver  of  a  fraud- 
ulent preference.  The  court  of  appeals  met 
the  contention  of  appellant  that  there  must 
be  a  contractual  relation,  and  decided  that 
it  existed,  both  on  account  of  the  bond  and 
independently  of  the  bond.  *The  court [54 5 
said :  "It  is  true  that,  in  the  ordinary  course, 
enforcing  the  bond  would  be  at  the  end  of 
the  proceedings,  and  not  at  the  beginning. 
Nevertheless,  as  the  equitable  rules  which 
govern  in  bankruptcy  always  look  to  the  end, 
and  disregard  the  intervening  detaile  as 
only  steps  to  reach  the  end,  there  was  in 
this  case  a  contract  from  the  beginning,— 
that  is,  the  bond, — ^which  was  capable  of 
liquidation  on  the  rules  explained  in  Tindle 
V.  Birkett,  205  U.  S.  183,  51  L.  ed.  762,  27 
Sup.  Ct.  Rep.  493.  .  .  .  Aside  from  this 
and  independently  of  the  bond,  we  believe 
there  is  an  obligation  resting  on  a  default- 
ing testamentary  trustee  to  restore  the 
value  of  the  assets  embezzled,  which  ia  of 
a  contractual  character." 

But  this,  appellant  contends,  is  to  erolve 
"two  moral  persons  out  of  one  embenler.** 
The  criticism  only  can  be  made  by  patting 
out  of  view  what  the  "one  embeuler*  repre- 
sents. He  is  one  being,  but  acts  in  more 
than  one  capacity,  and  in  all  of  hie  eapaei- 
ties  he  has  duties  and  obligationa.    TTie  re- 
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Ution  of  a  tniBtee  to  the  trust  property  is 
not  the  same  as  his  relation  to  his  indi- 
Tidual  property.  He  certainly  may  incur  ob- 
ligations to  the  trust.  He  can  only  satisfy 
the  obligations  out  of  his  individual  proper- 
ty, and  by  doing  so  may  deplete  it,  make  it 
deficient,  to  satisfy  its  obligations.  These 
are  realities,  not  fictions.  We  must  overlook 
essential  things  to  disregard  them,  and 
hence  the  decision  in  Bush  v.  Moore,  supra. 
Moore  was  the  guardian  of  his  son,  and 
wrongfully  appropriated  to  his  own  use  the 
moneys  of  his  ward.  Within  six  months 
preceding  his  insolvency,  and  being  insol- 
vent, intending  to  restore  the  funds  he  had 
appropriated,  he  deposited  in  the  defendant 
bank  the  necessary  sum  derived  from  his 
private  property.  His  assignees  in  insol- 
vency sued  in  equity  to  recover  the  sum  as  a 
preference,  alleging  that  he  at  the  time  was 
insolvent,  and  acted  in  contemplation  of 
insolvency.  The  Massachusetts  statute  made 
void  any  payment  or  conveyance  of  prop- 
erty by  an  insolvent  "to  any  creditor  or  per- 
54A]8on  having  a  claim  against  *him"  and 
gave  power  to  the  assignee  to  recover  the 
property. 

These  contentions  were  made:  (1)  The 
ward  was  not  a  creditor  of  the  guardian 
or  a  person  having  a  claim  against  him. 
(2)  The  act  of  the  guardian  did  not  consti- 
tute a  preference  which  was  avoidable  by 
reason  of  his  insolvency.  (3)  Had  the  mis- 
appropriation continued,  there  would  have 
been  no  claim  by  the  ward  which  eould  not 
have  been  the  foundation  of  a  suit.  (4) 
His  remedy  was  to  summons  the  guardian 
into  the  probate  court,  and  then,  upon  ad- 
judication there,  or  if  he  failed  to  account, 
there  would  have  been  only  the  remedy  for 
failure  to  account  or  to  comply  with  the 
decree  of  the  court. 

The  contentions,  it  will  be  observed,  were 
like  those  made  in  the  case  at  bar.  They 
were  all  rejected.  It  was  held  that  the  title 
to  the  property  continued  in  the  ward,  the 
guardian  having  its  custody  only,  and,  he 
having  wrongfully  used  it,  Uiere  was  a  just 
claim  on  the  part  of  the  ward  that  the  in- 
tegrity of  the  fund  should  be  restored.  The 
court  said:  "The  title  to  the  property  of 
one  under  guardianship  continues  always  in 
the  ward;  the  guardian  has  its  eostody 
merely.  If,  availing  himself  of  that  cus- 
tody, he  wrongfully  uses  it,  there  is  a  Just 
claim  mi  the  part  of  the  ward  that  the  in- 
tegrity of  the  fund  shall  be  restored.  It 
la  not  important  in  what  form  the  ward  is 
eompelled  to  seek  his  remedy,  er  that  the 
wrongful  act  of  the  guardian  will  not  im* 
mediately  afford  a  ground  of  action  against 
ST  li.  ed. 


him.  Even  if,  upon  a  settlement  in  the  pro* 
bate  court,  it  might  have  been  held  that  the 
lawful  and  proper  charges  of  the  guardian 
would  exceed  the  amount  of  his  spoliations, 
there  was  not  the  less  a  just  claim  that  the 
ward's  property  which  had  been  unlawfully 
dealt  with  should  be  replaced."* 

To  the  contention  that  two  persons  ware 
necessary  to  consummate  a  preference,  one 
to  transfer  and  the  other  to  receive  the 
property,  the  court  answered:  "But  where 
*the  same  person  acts  as  the  giver  and  [54 7 
receiver  of  the  security,  the  concurrence  and 
participation  of  two  parties  to  the  fraudu- 
lent preference  exists.  •  •  •  One  indi* 
vidual  acting  in  two  eapaeities,  as  debtor 
and  on  behalf  of  the  ereditor,  may  consti- 
tute the  two  persons  contemplated  by  the 
statute."  And,  supplying  the  element  of 
knowledge  of  the  insolvency  and  the  pref- 
erence required  by  the  statute,  the  oourt 
said  that  the  ward  was  bound  by  the  knowl- 
edge of  his  guardian. 

The  case  is  certainly  determinative  of 
appellant's  contention  that  accounting  in 
the  probate  court  was  necessary  as  a  eondi- 
tion  to  a  provable  claim,  or  that  a  suit  on 
a  bond  was  the  only  remedy  available  for 
the  misappropriation  of  the  funds  by  a 
guardian.  This  applies  as  well  to  a  tms- 
tee;  and  that  there  may  be  a  contractual  ob- 
ligation of  one  trust  to  another  under  the 
laws  of  Massachusetts  is  decided  in  Bremer 
V.  Williams,  210  Mass.  266,  06  N.  E.  687. 
In  that  case  a  person  who  was  the  sole  trus- 
tee of  two  separate  estates  paid  the  taxes 
due  from  one  of  them  with  money  em- 
bezzled from  the  other.  It  was  held  that 
the  new  trustee  of  the  latter  could  maintain 
suit  in  equity  to  recover  from  another  un- 
justly enriched  by  the  embezzlement.  Tlie 
liability  of  the  latter  to  the  former,  the 
court  said,  grew  out  of  an  implied  or  con- 
structive obligation,  and  did  not  rest  upon 
an  express  trust;  and,  being  such,  the  stat- 
ute of  limitations  would  be  a  bar  in  equity 
as  well  as  in  law.  In  other  words,  the  eourt 
recognized  that  from  the  misuse  of  the 
funds  the  law  would  imply  an  obligation  to 
repay.  This  ruling  brings  the  case  at  bar 
within  Crawford  v.  Burke  and  Tindle  t. 
Birkett,  even  if  their  application  be  as  lim- 
ited as  appellant  contends.  It  may  be 
questioned  if  they  are  so  limited.  They  rae- 
ognize  the  relation  of  |  63a  to  1 17.  Seetion 
17  excludes  certain  debts  from  diseharfi; 
among  others,  those  created  by  the  baak* 
rupt's  "fraud,  embesslement,  misappropria* 
tion,  or  defalcation  while  acting  as  an  dB- 
oer  hi  any  fiduciary  ^eapaeity."*  It  wa8[i49 
said  in  Crawford  i.  Burkai    '^  aa  fraud 
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could  be  mtde  the  basis  of  a  provable  debt, 
why  were  certain  frauds  exeepted  from  the 
operation  of  the  discharge?"  The  ques- 
tion was  pertinent  in  Tiew  of  the  language 
of  the  section.  It  provides  that  "a  dis- 
charge in  bankruptcy  shall  release  a  bank- 
rupt from  all  of  his  provable  debts,  ex- 
cept such  as,"  etc  The  relation  of  the  sec- 
tion was  also  recognized  in  Friend  v.  Tal- 
eott,  228  U.  8. 27,  ante,  718,  88  Sup.  Ct  Rep. 
*  605.  It  is  there  declared  that  §  17  enumer- 
ates the  debts  provable  under  S  53a  which 
are  not  discharged.  Among  them,  we  have 
seen,  are  those  created  by  fraud,  embezzle- 
ment, misappropriation,  or  defalcation  in 
any  fiduciary  capacity.  It  would  seem, 
therefore,  to  follow  that  the  conversion  oi 
trust  funds  creates  a  liability  provable  in 
bankruptcy. 

The  court  of  appeals  expressed  the  hard- 
ship of  a  contrary  conclusion.  "Moreover," 
the  court  said,  "it  will  be  a  great  hardship 
if  the  various  estates  of  which  Shaw  was 
trustee  cannot  recover  any  part  of  their 
loss  of  about  $360,000  by  ^.baring  in  bis 
bankrupt  estate.  This  might,  of  course,  in 
this  instance,  be  but  a  very  small  dividend ; 
but  in  another  instance  it  might  be  very 
near  the  face  of  the  default.  Any  construc- 
tion which  would  leave  such  a  result  as 
that  cannot,  of  course,  be  accepted  unless 
fairly  forced  upon  us."  [106  C.  C.  A.  59, 
183  Fed.  623.] 

In  this,  we  think,  the  court  was  right. 
Equality  between  creditors  is  necessarily 
the  ultimate  aim  of  the  bankrupt  law,  and 
to  obtain  it  we  must  regard  the  essential  na- 
ture of  transactions,  not  their  forms  or 
aoeidents.  As  we  have  said,  there  may  be 
an  unity  of  the  person  in  the  individual  and 
the  trustee,  of  the  individual  and  the  guar- 
dian; we  must  look  beyond  it  to  the  differ- 
ence in  his  capacities  and  the  duties  and 
obligations  resulting  from  it.  These  duties 
and  obligations  are  as  distinct  and  insistent 
as  though  exercised  by  different  individuals, 
and  have  the  same  legal  consequences.  The 
imity  of  the  person  has,  of  course,  an  effect. 
ft4t]It  constitutes  such  relationship  *be- 
tween  the  different  capacities  exercised  as  to 
impute  knowledge  of  their  exercise  and  for 
what  purpose  exercised.  Bush  v.  Moore, 
183  Mass.  108;  Atlantic  Cotton  Mills  v. 
Indian  Orchard  Mills,  147  Mass.  282,  0  Am. 
St  Rep.  508,  17  N.  £.  495;  Rogers  v. 
Palmer,  102  U.  S.  253,  26  L.  ed.  164;  At- 
lantic Bank  t.  Merchants'  Bank,  10  Gray, 
682,  cited  in  United  SUtes  v.  SUte  Nat. 
Bank,  95  U.  S.  30,  35,  24  L.  ed.  547,  548. 

Decree  affirmed. 

Mr.  JuBtiee  HoUnet  eoneun  In  the  reauU. 
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265.) 

(See  S.  C.  Reporter's  ed.  649-658.) 

Constitntional  law  —  curatlTe  acts  «• 
ratifying  official  action. 

1.  Any  lack  of  power  in  the  governor 
general  of  the  Philippines,  acting  in  hia 
official  capacity,  to  authorise  the  deporta* 
tion  of  an  alien,  could  be  cured  by  the  sub- 
sequent enactment  of  Philippine  act  of  April 
10,  1010,  ratifying  his  action,  even  though 
suits  were  then  pending  to  make  the  gov* 
emor  general  personally  answerable  in  &m- 
ages  for  such  action. 

[For  otlier  cases,  see  Coostltntlonai  Law, 
044-046,  1007-1018:  Statutes,  688-679,  la 
Digest  Sap.  Ct.  1008.] 

Constitutional  law  —  due  prooeaa  of  law 

—  liberty  —  deporting  alien. 

2.  The  government  of  the  Philippine  la- 
lands  having,  under  the  acts  of  March  S» 
1001  (31  SUt.  at  L.  806,  chap.  803),  and 
July  1,  1002  (32  SUt.  at  L.  501,  chap. 
1360),  all  civil  and  judicial  power  necea- 
sary  to  govern  the  Islands,  may  authoriia 
the  summary  executive  deportation  of  aliens 
without  contravening  tiie  provision  of  the 
Bill  of  Rights  in  §  6  of  the  latter  aet»  for- 
bidding the  deprivation  of  liberty  without 
due  process  of  law. 

[For  other  cases,  see  Constltatlonal  Law.  430, 
436-440,  In  Digest  Sup.  Ct.  1008.] 

Aliens  —  deportation  by  Philippine  gor- 
ernment. 

3.  The  extension  of  the  Chinese  exclusion 
and  immigration  laws  to  the  Philippine  Is- 
lands does  not  deprive  the  government  of 
the  Philippines  of  power  to  authorize  the 
summary  executive  deportation  of  an  alien. 
[For  other  cases,  see  Aliens,  VI.,  In   Diceat 

Sup.   a.   1008.] 

[Nos.  254,  255,  and  265.] 

Argued  April   24,   1013.     Decided   May  6^ 

1013. 

THREE  WRITS  OF  ERROR  to  the  Su- 
preme Court  of  the  Philippine  Islands 
to    review    judgments   granting   the    relief 

Note. — As  to  curative  and  eonflrmatorr 
statutes — see  note  to  Bamits  v.  Beverly,  41 
'L.  ed.  \3.a.  ^. 
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Bo  AtUnUe  City  R.  G,.  184  U.  8.  838.  41  L.  "f^  ^  ^^  en«»-«tIon  of  tb.  po««, 

^  f  V«'  «  ^  °2;  ^'  "^  -J^  ~*"' J"  »-'«™*  b,  tte  art  of  Jul,  1,  IfO^alS 

0.  S.  808,  «»  K  od.  108,  IS  Bup.  Ct  Rep.  ^  „„,  MthorUing,  erei  lu  Oe  mort  limited 
MB)  Ba  Cooper,  143  D.  S.  478.  88  L.  ed.  ,^y_  u,,  „^^  ^f  tho  gouenl  rigbt  to  ox. 
ne,  U  Sup.  ct.  Rep.  453;  Ex  parte  Oordon,  ,]gd,  „  „p«i  forelgBara,  it  ia  ■aalfaotfy 
104  U.  8.  SIS,  26  L.  ed.  814;  Ex  parte  De-  inMrrort  to  bold  that  aodi  a  power  baa  boM 
tiolt  River  Ferry  Co,  104  U.  B.  118,  S8  L.  lelegatod  to  the  PbiUpplBa  (oreramnt 

od.  BIB;  Trowel  ▼.  Seeond  City  Ct.  Judge,       Fint  Nat  Bank  *.  Taakton  Couatiy,  Ml 

88  La.  Ann.  1104;   PeunaylTanU  B.  Oo.  T.  [T.  8.  IM,  28  L.  ad.  104S. 
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the  Philippine  Iil&nde  was  a  subject  neTer 
intrusted  to  that  government  or  its  officers 
(except  to  the  extent  of  taking  the  necessary 
steps  to  enforce  the  immigration  and  ex- 
elusion  laws  of  the  United  States,  made  ap- 
plicable to  the  Philippines),  had  never  been 
questioned  by  the  supreme  court  of  the  Is- 
lands up  to  the  rendition  of  this  case. 

Re  Allen,  2  Philippine,  630. 

The  regulation  of  the  conditions  under 
which  foreigners  may  enter  into  and  reside 
in  the  territory  of  the  United  States  is  in- 
cidental to  the  general  and  exclusive  power 
vested  in  Congress  to  regulate  commerce 
with  foreign  nations  (Head  Money  Cases 
[Edye  v.  Robertson]  112  U.  8.  680, 28  L.  ed. 
798,  5  Sup.  Ct.  Rep.  247;  Nishimura  Ekiu 
V.  United  States,  142  U.  S.  651,  36  L.  ed. 
1146,  12  Sup.  Ct  Rep.  336;  and  United 
States  ex  rel.  Turner  v.  Williams,  194  U.  S. 
279,  48  L.  ed.  979,  24  Sup.  Ct.  Rep.  719) ; 
and  it  is  assuredly  not  to  be  presumed  that, 
in  the  absence  of  an  express  delegation  by 
Congress  of  the  power  to  regulate  foreign 
eonmierce  (conceding  this  to  be  possible),  a 
dependent  conmiunity  like  the  government 
of  the  Philippine  Islands  has  that  right 
(26  Ops.  Atty.  Gen.  563,  666). 

As  well  might  it  have  been  contended  that, 
had  not  Congress  legislated  for  the  Philip- 
pines regarding  the  right  of  foreigners  to 
enter  and  remain  there,  the  Commission 
would  have  had  the  right  to  pass  laws  regu- 
lating the  matter,  in  the  absence  of  any  del- 
egation of  power  by  Congress  to  that  effect, 
thereby  conceding  to  a  dependent  commu- 
nity powers  inherent  in  a  member  of  the 
family  of  nations,  and  powers  which  the 
various  states  of  the  Union  have  essayed 
in   vain   to   exercise. 

Passenger  Cases,  7  How.  283,  12  L.  ed. 
702;  Chy  Lung  v.  Freeman,  92  U.  8.  276, 
28  L.  ed.  660;  and  New  York  v.  Compagnie 
G«n«ral«  Transatlantique,  107  U.  S.  60,  27 
L.  ed.  883,  2  Sup.  Ct  Rep.  87. 

Chinese  subjects  are  accorded  all  the 
rights,  privileges,  immunities,  and  exemp- 
tions accorded  to  subjects  of  the  most 
favored  nation. 

Lau  Ow  Bew  v.  United  States,  144  U.  S. 
47,  36  L.  ed.  340,  12  Sup.  Ct  Rep.  617; 
Tick  Wo  V.  Hopkins,  118  U.  S.  356,  30  L. 
ed.  220,  6  Sup.  Ct.  Rep.  10C4;  Wong  Wing 
T.  United  States,  163  U.  S.  228,  41  L.  ed. 
140,  16  Sup.  Ct  Rep.  077;  Downes  v.  Bid- 
well,  182  U.  S.  244,  283,  46  L.  ed.  1088, 
1104,  21  Sup.  Ct.  Rep.  770. 

Certificates  of  residence,  when  lawfully  is- 
■tied,  as  is  conceded  to  be  the  case  here,  eon- 
■titute  conclusive  evidence  of  the  right  to 
remain. 

Lew  Qaetk  Wo  v.  United  States,  106  C.  C. 
A.  639,  184  Fed.  685;  Re  See  Ho  How,  101 
IM.  116;  i?^  Tarn  Hob,  149  Fed.  842. 
P6M 
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A  foreigner  cannot  be  deported  wHhoot 
some  legal  procedure  being  instituted  in 
order  to  determine  his  rights. 

Japanese  Immigrant  Case  (Yamataya  v. 
Fisher)  189  U.  S,  86,  47  L.  ed.  721,  23  Sup. 
Ct  Rep.  611;  Chin  Yow  v.  United  SUtea, 
208  U.  S.  8,  52  L..ed.  369,  28  Sup.  Ct  Rep. 
201 ;  Lau  Ow  Bew  v.  United  SUtes,  144  U. 
S.  47,  36  L.  ed.  340,  12  Sup.  Ct.  Rep.  617. 

The  act  of  deportation  was  arbitrary  <» 
«e. 

Japanese  Immigrant  Case  (Yamataya  v. 
Fisher)  189  U.  S.  86,  47  L.  ed.  721,  23  Sup. 
Ct  Rep.  611. 

A  public  officer  purporting  to  act  under 
color  of  authority  is  liable  as  an  individual 
wrongdoer  for  wrongs  and  trespasses  com- 
mitted against  individuals  if  there  is  no  law 
on  which  he  can  rely  for  his  authority,  or 
if  the  law  on  which  he  relies  is  in  conflict 
with  the  Federal  Constitution. 

Poindexter  v.  Oreenhow,  114  U.  S.  270, 
282,  283,  288,  290,  29  L.  ed.  185,  190,  192, 
193,  6  Sup.  Ct  Rep.  903,  962;  Re  Ayers, 
123  U.  S.  443,  601,  602,  31  L.  ed.  210,  228, 
229,  8  Sup.  Ct.  Rep.  164;  United  States  v. 
Lee,  106  U.  S.  196,  219,  220,  27  L.  ed.  171, 
181,  182,  1  Sup.  Ct  Rep.  240;  Cunningham 
V.  Macon  ft  B.  R.  Co.  109  U.  S.  452,  456,  27 
L.  ed.  994,  995,  3  Sup.  Ct.  Rep.  292,  609; 
Mitchell  V.  Harmony,  13  How.  115,  14  L. 
ed.  75;  Bates  v.  Clark,  95  U.  S.  204,  24  L. 
ed.  471;  Meigs  v.  M'Clung,  9  Cranch,  11,  3 
L.  ed.  639;  Wilcox  v.  Jackson,  13  Pet  498, 
10  L.  ed.  264;  Brown  v.  Huger,  21  How. 
306,  16  L.  ed.  126;  Orisar  v.  McDowell,  6 
Wall  363,  18  L.  ed.  863;  Belknap  v.  Schild, 
161  U.  S.  10,  18,  40  L.  ed.  699,  601 ;  Ken- 
dall V.  Stokes,  3  How.  87,  11  L.  ed.  606; 
Little  V.  Barreme,  2  Cranch,  171,  179,  2  L. 
ed.  243,  246. 

The  exalted  position  of  an  executive  of- 
ficer, per  so,  constitutes  no  bar  to  an  action 
for  damages  for  unlawful  acts  committed  by 
him. 

Marbury  v.  Madison,  1  Cranch,  162,  2  L. 
ed.  65 ;  United  SUtes  v.  Lee,  106  U.  S.  196, 
27  L.  ed.  171,  1  Sup.  Ct.  Rep.  240;  Davis  v. 
Gray,  16  Wall.  203,  21  L.  ed.  447;  Poin- 
dexter V.  Greenhow,  114  U.  S.  285-293,  20 
L.  ed.  191-193,  5  Sup.  Ct  Rep.  903,  962; 
Wilkes  V.  Dinsman,  7  How.  89,  130,  12  L. 
ed.  618,  636;  Wall  v.  M'Namara,  2  Car.  ft 
P.  158,  note;  Warden  v.  Bailey,  4  Taunt  67; 
Kendall  v.  Stokes,  3  How.  92,  11  L.  ed.  609; 
Ferguson  v.  Kinnoull,  9  Clark  ft  F.  279;- 
Mostyn  v.  Fabrigas,  Cowp.  pt  1,  p.  161; 
Langford  v.  United  States,  101  U.  S.  341,  26 
L.  ed.  1010. 

There  is  a  distinction  between  excess  of 
jurisdiction  and  absolute  want  of  jurisdic- 
tion. 

Houlden  v.  Smith,  14  Q.  B.  841,  10  L.  J. 
(i.  B.  ^.  &  11^,  14  Jui.  698;  Calder  v.  Hal- 
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ket,  3  Moore,  P.  0.  C.  88;  Ttaffe  T.  Downet, 
3  Moore,  P.  C.  C.  86,  note;  Fergmon  t. 
Kinnoul,  9  Clark  ft  F.  296;  Piper  t.  Pear- 
ton,  2  Gray,  120,  61  Am.  Dee.  488;  Clarke 
▼.  May,  2  Gray,  410,  61  Am.  Dec  470;  Ran- 
dall V.  Brigham,  7  Wall.  523,  19  L.  ed.  286; 
Ackerley  v.  Parkinson,  3  Maule  k  8.  411,  16 
ReTlaed  Rep.  317 ;  Bradley  ▼.  Fisher,  13  Wall. 
336,  20  L.  ed.  046;  Cooley,  Torts,  2d  ed.  p. 
486;  Mechem,  Pub.  Off.  {{  623,  629;  Lange 
▼.  Benedict,  73  N.  Y.  12,  29  Am.  Rep.  80; 
McCall  T.  Cohen,  16  8.  C.  446,  42  Am.  Rep. 
641. 

Power  to  exclude  aliens  being  a  political 
power,  and  one  directly  delegated  to  General 
Weyler  by  the  Crown  of  Spain,  it  eould  not 
possibly  survive  the  extinction  of  that  sov- 
ereignty in  the  Philippines. 

O'Reilly  de  Camara  v.  Brooke,  209  U.  a 
46,  52  L.  ed.  076,  28  Sup.  Ct.  Rep.  439;  Pol- 
lard V.  Hagen,  3  How.  212,  11  1m  ed.  665; 
American  Ins.  Co.  v.  356  Bales  of  Cotton,  1 
Pet  611,  7  L.  ed.  243,  Fed  Cas.  No.  302a; 
Mere  v.  Steinbach,  127  U.  &  70,  32  L.  ed. 
61,  8  Sup.  Ct  Rep.  1067. 

Any  law,  whether  existing  in  the  form  of 
a  royal  decree  or  purely  municipal  enact- 
ment, conferring  the  power  on  any  one  num 
arbitrarily  to  cause  the  expulsion  of  resi- 
dent foreigners  from  the  Philippines  would 
cease  to  be  in  force  on  American  occupation, 
being  in  absolute  conflict  with  our  Consti- 
tution and  laws,  as  well  as  the  instniotiona 
to  the  Commission. 

Leitensdorfer  v.  Webb,  20  How.  176, 16  L. 
ed.  891;  American  Ins.  Co.  v.  356  Bales  of 
OTtton,  1  Pet  542,  7  L.  ed.  255,  Fed.  Cas. 
I(o.  302a;  Halleck  International  Law,  chap. 
34,  §  14;  Downes  v.  Bidwell,  182  U.  8.  244, 
46  L.  ed.  1088,  21  Sup.  Ct  Rep.  770. 

Mr.  Felix  Frankfurter  argued  the 
cause,  and,  with  Messrs.  Thurlow  M.  Gor^ 
don  and  George  A.  Malcolm,  filed  a  brief 
for  defendants  in  error: 

Even  where  Congress  has  specifically  leg- 
islated upon  certain  subjects,  it  is  not  to  be 
regarded  as  placing  a  restriction  upon  the 
Philippine  legislature  as  to  other  phases  of 
the  same  subject-matter,  but  merely  to  indi- 
cate that,  upon  that  specifie  subject.  Con- 
gress was  fully  informed  and  ready  to  aet 
(20  Ops.  Atty.  Gen.  593,  596;  United  States 
v.  Bull,  15  Philippine,  27). 

This  must  be  so  from  the  underlying 
theory  of  our  Philippine  policy.  As  has 
been  pointed  out  by  the  Philippine  supreme 
court,  the  conclusion  is  confirmed  by  the 
power  of  annulment  retained  by  Congress 
'(TJnited  States  v.  Bull,  supra).  To  comple- 
ment the  signiflcanoe  of  Uiis  reserve  power 
ol  Congress,  it  is  a  sound  rule  of  govern- 
ment that,  in  the  absence  of  annulment  or 
oilier  action  by  Congrees,  an  aet  of  the 


Philippine  legislature,  afTeeting  its  loeal  af- 
fairs, after  having  been  duly  brought  to 
congressional  attention,  will  be  presumed  to 
have  met  with  the  approval  of  Congreie 
(26  Ops.  Atty.  Gen.  91,  97,  approvingly 
quoted  in  Gromer  v.  Standard  Dredging  Oo. 
224  U.  S.  362,  371,  56  L.  ed.  801,  805,  St 
Sup.  CI  Rep.  499;  United  States  v.  Bull,  16 
Philippine,  Rep.  31). 

The  Philippine  legislature  has  the  power 
to  pass  police  measures  afTeeting  the  peaee 
and  security  of  the  Islands.  The  states 
possess  power  to  make  reasonable  police  reg- 
ulations for  the  public  health,  order,  and 
security, — a  fortiori  the  distant  quasi  sov- 
ereign government  of  the  Philippines.  The 
power  is  fundamental,  and  it  may  be  exer- 
cised even  when  the  indirect  consequenesi 
are  to  obetruct  interstate  and  foreign  eoBi- 
meroe,  or  to  afTect  our  international  re- 
lations, provided  only  that  Congress  itself 
has  not,  by  direct  legislation  covering  the 
same  field,  assumed  exclusive  jurisdiction. 

New  York  v.  Miln,  11  Pet  102,  9  L.  ed. 
648;  Morgan's  L.  ft  T.  R.  &  &  S.  Co.  v. 
Board  of  Health,  118  U.  S.  455,  30  L.  ed. 
237,  6  Sup.  Ct  Rep.  1114;  Compagnie  Fran- 
caise  de  Navigation  k  Vapeur  v.  State  Bd. 
of  Health,  186  U.  S.  880,  46  L.  ed.  1209,  iS 
Sup.  Ct  Rep.  811. 

Quite  on  the  other  side  is  an  attempt  bj 
the  state  to  regulate  immigration  as  such. 

Chy  Lung  v.  Freeman,  92  U.  S.  276,  28 
L.  ed.  550;  Henderson  v.  New  York  (Hen- 
derson V.  Wiekham)  92  U.  8.  259,  23  U  ed. 
543. 

The  expulsion  of  dangerous  persons  where 
the  cause  of  danger  arose  subsequent  to 
entry  into  the  country  has  never  been  a  sub- 
ject of  Federal  regulation.  That  power  re- 
mains where  the  power  over  immigration  re- 
sided before  the  general  immigration  lawa 
had  been  enacted.  The  respective  states  are 
free  to  exercise  it  If,  ifi*  the  silenee  of 
Congrees,  a  state  eould  properly  exehids 
dangerous  aliens,  it  follows  that  it  eonld 
also  expel  them  after  th^  had  entered.  If 
by  vicious  and  disorderly  conduct  the/ 
should  become  a  menace  to  the  etele 
(Freund,  Pol.  Power  §705). 

Since  the  power  exists,  to  exercise  it  Ib  a 
summary  way  is,  in  the  very  nature  of 
things,  reaeonable  in -the  circumstanesi  el 
the  case,  and  therefore  eonstitutes  doe 
pfoosH  (Moyer  v.  Peabody,  212  U.  8.  78f 
84,  58  L.  ed.  410,  416,  29  Sup.  Ct  Rep.  286). 
Public  danger  warrants  the  substituti<m  el 
executive  process  for  Judicial  process  (Fong 
Tue  Ting  v.  United  States,  149  U.  &  698, 
707,  714,  37  L.  ed.  905,  911,  913,  13  Sup.  Ot 
Rep.  1016;  United  SUtes  T.  Ju  Toy,  198 
U.  &  253,  263,  49  L.  ed.  1040,  1044,  26  Sop. 
Ct.  Rep.  644). 

Oi  woxM,  \3bia  TiNk&MieMSL  fA.  >tei^  %iiK  ^ 


H4-0M                     SUPREUB  COUBT  Ot  TH>  nNITKD  8TA3M.  OoE.  '^at, 

the  goTcinor  geninil  bj  tbe  PhUIppiiw  byi»'  It  hM  aUo  been  adopted  bj  tbii  eonrt. 

Utur*  confer*  u  complete  muthority,  m  Ui  The  PaqueU  H«buu,  180  U.  S.  U3,  46S, 

at  inuaunity  from  likbllitf  tor  rait  ii  eon-  47  L  ed.  901,  SOS,  2S  Sup.  CL  Rep.  CM; 

eerned,  u  original  authoriution.  O'Reilly  de  Camara  f.  Brooke,  GOB  V.  B,  45, 

The  PiqueU  Habana,  IBB  U.  8.  4SS,  4M,  S2,  02  L.  ed.  670,  078,  EB  Snp.  Ct  Rap.  4S0. 
47  L.  ed.  SOI,  803,  23  Sup.  «.  Sep.  1103  i 

O'ReiUr  d*  Camara  t.  Brooke,  SOS  U.  S.  4S,  Hr.  Jnatiee  Holmea  delivered  the  opinion 

K,  (8  L.  ed.  S76,  ST8,  28  Sup.  Ct.  Bap.  43S)  of  the  court: 

United  SUtea  t.  HeinMen,  208  U.  8.  370,  01  The  three  plaintiff*  In  error  eeverallj  aned 

L.  wL  10S8,  ST  Sup.  Ct.  Rap.  T4S,  U  Ann.  the  defendant*  in  error,  alleging  that  Ur. 

Oaa.  888.  ForbcawuthagoTemor'generalof the[5KS 

The  power  of  the  governor  genei»l,  prior  Pbilippinea,  Trowbridge  chief  of  the  Secret 

to  the  Ameriean  oooupation,  to  deport  alieni  Service   of    Uanila,    and    Harding   chief   «f 

found  to  be  a  meaaoe  to  the  peace  ef  the  police  of  the  tame;  that  the  plaintiff  wal  a 

lalande,  la  a  local  police  law  which  anrriTed  Chlneae    pcraon,    lawfully   reeident   In   tha 

the  American  occupation   aa   reaionable  to  Phillppinea,  and  that  the  defendant*  fore- 

the  eonditioni  of  the  Island*,  and  not  ineon-  Ibly  deported  the  plaintiff  to  Chins,  and 

■latent  with  the  apirit  of  Ameriean  inatl-  forcibly    prevented    hie    retnm    for    aoma 

tntiona;   and,  a*  auch,  it  haa  been   recog-  month*;    that    the    plaintiff    returned   on 

nlied  by  the  Philippine  legialature  and  the  March  20,   ISIO,   and   that  the  defendants 

■aprcme  eonrt  of  Uie  laland*,  and  tacitly  thnatened   and   were   trying  to  expel  the 

reoognlttd  by  Congrea*.  plaintiff    again, — Trowbridge    and    Harding 

Sererino  t.  Qovernor  General,  16  Philip-  acting  throughout  under  the  order  of  the 

pine,  S8T;  Peres  t.  Femandes,  202  U.  S.  80,  defendant  Porbea.    There  waa  a  prayer  for 

Bl,  fiO  L.  ed.  042,  84B,  26  Sup.  Ct.  Rep.  fiOl.  an  injunction  and  damagea.    The  defendant* 

The  governor  general  of  the  Philippine  demurred,  but  the  demurrer  waa  overruled 

Island*,  acting  in  good  faith,   in  the  dis-  and  a  temporary  Injunction  granted-    Tber*- 

sharge   of   hie   executive    duties,   cannot   be  upon    Forbes,     Harding,     and     Trowbridge 

nnlcted  in  damage*  for  an  acUon  where  ha  •"«!   '«  wr'*»  o'  prohibition  against  tte 

had  reatonable  belief  that  he  wai  exercising  Judge  and  the  reapective  plaintifTi,  alleging 

lawful  authority,  where  hi*  action  waa  au-  ^at  the  expuUion  waa  carried  out  in  the 

thorlMd  by  the  insular  legislature  and  aus-  P"**"*  I"tere.t   and   at  the   request  of   the 

talned  by  the  insuUr  supreme  court,  and  P'OP*''   "pre^ntative   of  the  Chinese  gov- 

waa  tacitly  approved,  or,  at  least,  left  un-  •rTf  *  *"  ^^*/V  f^'"^'  ^    "".T*" 

dUtorhed  after  full  knowledge  of  the  facta  I'***'?  '?»'*«>  ^  '''•  ^•«'!^7  "'  T'"' 

by  the  central  government  The  complainli  were  <l™«rr|rf  to,  butthe 

Itody  V.  We^reland,  87  How.  St.  Tr.  '"P'^'  .f""'*    ?1^^    ^'   ff':^"^ 

,_-,    V,_       nrji.            5^1     /-T    B granted    the    prohibition,    and    ordered    tbe 

i^^'-^'^J-      "^  "^^v"      ;.^        ^-  Wtfo-   di.mi."ed.     The   judge,    having  de- 

C18B1]  A.  C.  272,  60  U  J.  P.  C.  N.  8.  28.  ^j  ^           ^^  ^^  ,  respondent,  and  the 

64  L.  T.  N.   S.   378  i    Kendall  v.  Stokee,  3  ^.^^  .„  ^ere  on  the  ground  that  the  plaia- 

How.  87,  II  L.  ed.  S06i  Gould  ».  Hammond,  tfff*  have  been  deprived  of  liberty  without 

1  UsAIL  830,  Fed.  Ca*.  No.  G,888;  Uoyer  v.  j^^  p„„;^  ^,  !.,_    i^  „,  Congiflia,  July 

Peabody,  218  U.-B.  78,  63  L.  ed.  410,  2S  Sup.  i   1902   ohap.  138B,  1  0,  32  Stat  at  L.  Wl, 

OL  Rep.  838;  Re  Fair,  100  Fed.  149;  McCaU  BB2. 

V.  llcDowell,  1  Abb.  (U.  S.)  812,  Fed.  Cas.  The  purpose  of  the  flrtt  suite,  of  eonraa. 

No.  8,073;   United  States  v.  Clark,  91  Fed.  waa  to  make  the  governor  general  peraon- 

710}  Oeorgia  v.  Stanton,  6  WalL  00,  18  L.  ally  aniwerable  in  damage*  for  acta  dona 

ed.  721;  Bobri  v.  Bamett,  78  C.  G.  A.  827,  by  him  by  color  of  hie  office  and  in  pnrau- 

144   Fed.   38B;   Missieiippi   v.   Johnson,   4  anoe  of  what  he  deemed  to  be  hi*  duty,  aa 

Wall.  47B,  SOO,  18  L.  ed.  437,  441.  well   a*   to   prevent   hi*   exercieing   aimilar 

The  doctrine  of  immunity  of  public  olBcers  power  in  the  future.     This  sufficiently  ap- 

for  acta  of  state  has  been  repeatedly  laid  peare  by   the   declarations,   which   suggest 

down  in  England.  and  do  not  exclude  official   action,  and   is 

FMther  V.  Reg.  8  Best  &  B.  807,  296,  30  alleged  in  the  compiaiuta  for  prohibition.    Ob 

L.  J.  Q.  B.  N.  8.  200,  12  L.  T.  N.  S.  114;  April  IB,  IBIO,  in  leea  than  three  weeksafter 

Bnrdiek,  Torts,  p.  37;  Buron  v.  Denman,  8  the  original  suits  were  brought,  tbe  Philip- 

Kzeh.  167;  Tandy*.  Weetmoreland,  27  How.  pine  legislature  pasaed  an  act  *whieh,[ft5C 

BL  IV.  1204;  Loby  v.  Wodehouse,  17  Ir.  C.  reciting  that  the  governor  general  had  an- 

L.  Rap.  818;  Muagrove  T.  Chun  Teeong  Toy  thoriied   the   deportation   "in   the  ezerciaa 

[18S1]  A.  a  272,  00  L.  J.  P.  0.  N.  S.  28,  64  of  authority  vested  in  him  by  law,"  enacted 

L.   T.   N.   S.   378;    Secretary   of   State   t.  that  his  action  waa  "approved  and  ratified 

KMBMehee  Boj*  Sahaba,  IS  Moore,  P.  0.  C  and  confirmed,  and  in  all  respect*  declared 

75,  7  Moon,  lad  Jkff.  474.  kn^  ud  not  mhiaet  to  question  or  f*> 
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▼few.**  So  th«t»  if  ratifleation  by  that  body 
can  dispoM  of  the  matter,  no  eourt  haa  au- 
thority to  entertain  the  suite. 

The  first  doubt  that  naturally  would  oc- 
cur is  whether,  if  a  right  of  action  had 
vested  preTiously,  it  could  be  taken  away 
by  such  a  statute.  But  it  generally  is  rec- 
ognised that  in  cases  like  the  present,  where 
the  act  originally  purports  to  be  done  in 
the  name  and  by  the  authority  of  the  state, 
a  defect  in  that  authority  may  be  cured  by 
the  subsequent  adoption  of  the  act.  The 
person  who  has  assumed  to  represent  the 
will  and  person  of  the  superior  power  is 
given  the  benefit  of  the  representation  if  it 
turns  out  that  his  assumption  was  correct. 
O'Reilly  de  Camera  t.  Brooke,  209  U.  S. 
46,  62,  62  L.  ed.  676,  678,  28  Sup.  Ct  Rep. 
430;  United  SUtes  v.  Heinssen,  206  U.  S. 
370,  382,  51  L.  ed.  1008,  1102,  27  Sup.  Ct 
Rep.  742,  11  Ann.  Cas.  688;  The  Paquete 
Habana,  189  U.  S.  453,  465,  47  L.  ed.  901, 
903,  23  Sup.  Ct.  Rep.  593 ;  Phillips  v.  Eyre, 
L.  R.  6  Q.  B.  1,  23,  10  Best  A  S.  1004,  40 
L.  J.  Q.  B.  N.  S.  28,  22  L.  T.  N.  S.  869; 
Secretary  of  State  ▼.  Kamachee  Boye  Saha- 
ba,  13  Moore,  P.  C.  C.  22,  86,  7  Moore,  Ind. 
App.  476.  Compare  West  Side  Belt  R.  Co. 
V.  Pittsburgh  Constr.  Co.  219  U.  S.  92,  56  L. 
ed.  107,  31  Sup.  Ct.  Rep.  196;  Dunbar  t. 
Boston  ft  P.  R.  Corp.  181  Mass.  383,  385, 
386,  63  N.  £.  916. 

Therefore  the  deportation  is  to  be  con- 
sidered as  having  been  ordered  by  the  gover- 
nor general  in  pursuance  of  a  statute  of 
the  Philippine  legislature  directing  it,  under 
their  combined  powers,  and  it  is  unneces- 
sary to  consider  whether  he  had  autbori^, 
by  virtue  of  his  office  alone,  as  declared  by 
the  statute,  or  whether,  if  he  had  not,  he 
had  immunity  from  suit  for  such  an  offi- 
cial act  done  in  good  faith.  The  former 
matter  now  is  regulated  by  a  later  statute 
providing  for  a  hearing,  etc.  No.  2113. 
February  1, 1912.  On  the  qu(^tion  thus  nar- 
rowed the  preliminaries  are  plain.  It  is  ad- 
mitted that  sovereign  states  have  inherent 
power  to  deport  aliens,  and  seemingly  that 
657]  ^Congress  is  not  deprived  of  this  power 
by  the  Constitution  of  the  United  States. 
Fong  Yue  Ting  v.  United  States,  140  U.  a 
698,  707,  728,  37  L.  ed.  905,  911,  018, 13  Sup. 
Ct.  Rep.  1016;  Wong  Wing  v.  United  Stat^ 
163  U.  S.  228,  231,  41  L.  ed.  140,  141,  16 
Sup.  Ct.  Rep.  077 ;  Fok  Tung  Yo  v.  United 
States,  185  U.  S.  296.  302,  46  L.  ed.  017, 
920,  22  Sup.  Ct.  Rep.  686;  United  States 
ex  rel.  Turner  v.  Williams,  194  U.  S.  270, 
280,  290,  48  L.  ed.  979,  083,  084,  24  Sup. 
Ct.  Rep.  710.  Furthermore,  the  very  ground 
of  the  power  in  the  necessitiee  of  publie 
welfare  shows  that  it  may  have  to  be  exer- 
cised in  a  summary  way  through  executive 
oAeers.  Fong  Yue  Ting  v.  United  States, 
if  I<.  ed. 


supra;  United  States  v.  Ju  Toy,  108  U.  B. 
253,  263,  40  L.  ed.  1040,  1044,  26  Sup.  Ot 
Rep.  644;  Moyer  v.  Peabody,  212  U.  S.  78, 
84,  85,  58  L.  ed.  410,  20  Sup.  Ct.  Rep.  236. 
So  that  the  question  is  narrowed  further  to 
the  inquiry  whether  the  Philippine  govern- 
ment cannot  do  what  unquestionably  Con- 
gress might. 

As  Congress  is  not  prevented  by  the  Con- 
stitution, the  Philippine  government  can- 
not be  prevented  by  the  Philippine  Bill  of 
Rights  alone.  Act  of  July  1,  1002,  chap. 
1360,  I  5,  82  Stat,  at  L.  601,  602.  Deport- 
ing the  plaintiffs  was  not  depriving  them  of 
liberty  without  due  process  of  law,  unless  on 
other  grounds  the  local  government  was  act- 
ing beyond  its  powers.  But  the  local  gov- 
ernment has  aU  eivil  and  judicial  power 
necessary  to  govern  the  Islands.  Act  of 
March  2,  1001,  chap.  803,  31  Stat,  at  L.  806, 
010;  act  of  July  1,  1002,  chap.  1360,  |  1,  82 
Stat,  at  L.  601.  The  forms  are  different,  but 
as  in  Hawaii,  the  proximate  source  of  private 
rights  is  local,  whether  they  spring  by  in* 
heritanee  from  Spain  or  are  created  by  Phil- 
ippine legislation.  See  Kawananakoa  v. 
PolybUnk,  205  U.  S.  340,  354,  61  L.  ed.  884, 
836,  27  Sup.  Ct  Rep.  526;  Peres  v.  Fernan- 
dez, 202  U.  S.  80,  01,  02,  60  L.  ed.  042,  046, 
046,  26  Sup.  Ct.  Rep.  561.  It  would  be 
strange  if  a  government  so  remote  shoald 
be  held  bound  to  wait  for  the  action  of 
Congress  in  a  matter  that  might  toueh  its 
life  unless  dealt  with  at  once  and  on  the 
spot.  On  the  contrary,  we  are  of  opinion 
that  it  had  the  power  as  an  incident  of  the 
self-determination,  however  limited,  given 
to  it  by  the  Unitsd  States. 

By  I  86  of  the  act  of  July  1,  1002,  all 
laws  passed  by  the  Philippine  government 
are  to  be  reported  to  Congress,  *which[669 
reserves  power  to  annul  them.  It  is  worthy 
of  mention  that  the  law  under  consideration 
was  reported  to  Congress  and  has  not  been 
annulled.  The  extension  of  the  Ohineee  oc- 
clusion and  immigration  laws  to  the  Philip- 
pine Islands  has  no  bearing  on  the  matter. 
The  right  to  remain,  for  instance,  under  the 
act  of  April  20,  1002,  chap.  641,  |  4,  82  SUt. 
at  L.  176,  U.  S.  Comp.  SUt  Bupp.  lOU, 
p.  524,  does  not  prevail  over  a  removal  at  an 
act  of  state. 

It  is  held  in  England  that  an  act  of 
is  a  matter  not  cognixable  in  any 
nicipal  court.  Musgrave  v.  Pulido^  L. 
R.  6  App.  Cas.  108,  108,  40  L.  J.  P.  a 
N.  S.  20,  41  L.  T.  N.  a  620,  28  Week.  Rep. 
878.  And  that  was  the  purport  of  the  Phil- 
ippine act  declaring  the  deportation  not 
subject  to  question  or  review.  As  the  Bill 
of  Rights  did  not  stand  in  the  way,  and  the 
implied  powers  of  the  government  saao- 
tioned  by  Congress  permitted  it«  theia  U 
no  Ttaton  n^^i  t>i^*  %Uto^%  i^w^k  ^edv^^»j^ 
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full  effect.  It  protected  the  subordinates  as 
well  as  the  governor  general,  and  took  juris- 
diction from  the  court  that  attempted  to 
try  the  case. 

Whether  prohibition  is  technically  the 
proper  remedy,  historically  speaking,  we 
Bted  not  inquire.  On  such  a  matter  we 
should  not  interfere  with  local  practice  ex- 
cept for  good  cause  shown.  In  substance 
the  decision  of  the  Supreme  Court  was 
right. 

Judgment  affirmed. 


i5t]  •CHICAGO,  INDIANAPOLIS,  k 
LOUISVILLE  RAILWAY  COMPANY, 
Plff.  in  Error, 

T. 

HAYNES  L.  HACKETT. 
(See  S.  C.  Reporter's  ed.  559-567.) 

Ctonstltiitional  law  —  eqnal  protection 
of  the  laws  —  modifying  fellow-sery- 
ant  rale. 

1.  The  modification  of  the  fellow-servant 
mle  as  to  railway  employees,  made  by  Ind. 
Acta  1803,  p.  204,  cannot  be  deemed  to  con- 
traTene  the  equal  protection  of  the  laws 
^use  of  U.  S.  Const.,  14th  Amend.,  because 
OB  its  face  it  applies  to  any  railway  em- 
ployee, where,  as  construed  by  the  highest 
court  of  the  state,  it  cannot  be  invok^  by 
may  class  of  railway  employees  not  engaged 
in  some  branch  of  service  where  they  are 
nibjected  to  the  hazards  incident  to  the 
movement  of  trains  or  engines. 

[For  other  cases,  see  Constltotlonal  Law.  286- 
201,  In  Digest  Sup.  Ct.  1008.] 

llafiter  and  servant  —  fellow  servants  — 

change  of  rale  by  statute. 

2.  A  yard  foreman  controlling  the  move- 
ments in  the  yard  of  a  train  and  its  engine 
for  the  purpose  of  distributing  the  cars  is 
in  charge  of  the  train  within  the  meaning 
of  Ind.  Acts  1803,  p.  204,  abolishing  the 
lUlow-servant  rule  in  actions  by  railway 
employees  when  the  injury  was  caused  by 
the  negligence  of  any  person  in  the  service 
of  the  railway  company  who  has  charge  of 
any  signal,  telegraph  office,  switch  yard, 
shop,  roundhouse,  locomotive,  engine,  or 
train. 

[For  other  cases,  see  Master  and  Servant,  II. 
d.  5,  In   Digest  Sup..  Ct.  1008.] 


Brror  to  state  court  —  scope  of  roTiew  — > 
question  not  involved  in  record. 

3.  The  question  whether  the  Illinois  su- 
preme court  denied  full  faith  and  credit  to 
the  judicial  construction  of  an  Indiana  stat- 
ute by  the  Indiana  courts  is  not  open  for 
review  on  writ  of  error  from  the  Federal 
Supreme  Court  to  the  former  court,  where 
no  settled  construction  of  the  act  by  the 
Indiana  courts  was  pleaded  or  proved,  and 
no  right  or  claim  under  the  full  faith  and 
credit  clause  of  the  Federal  Constitution 
was  specially  set  up  until  by  the  petition  for 
the  writ  of  error. 

(For  other  cases,  see  Appeal  and  Error,  21(14- 
2174,  in   Digest  Sup.  Ct   1008.] 

Brror  to  state  conrt  —  scope  of  revi«*w 

—  quest  ion  not  raised  below. 

4.  An  alleged  right  under  a  Federal  stiit- 
ute,  not  specialli^  set  up  in  the  state  court 
and  there  passed  upon,  cannot  be  considered 
by  the  Federal  Supreme  Court  on  writ  of 
error  to  the  state  court. 

[For  other  cases,  see  Appeal  and  Em  r, 
2164-2174,  in  Digest  Sup.  Ct.  1008.] 

Commerce  —  state  regulation  of  rail- 
way employees  —  congressional  a^*.- 
tion. 

6.  The  intention  of  Congress  to  take  ci*i- 
trol  of  the  subject  so  as  to  invalidate  at- 
isting  state  statutory  regulations  cannot 
be  inferred  from  the  enactment  of  the  e*a- 
ployers'  liability  act  of  June  11,  1006  t^4 
Stat,  at  L.  232,  chap.  3073,  U.  S.  Comp. 
Stat.  Supp.  1011,  p.  1316),  since  that  stat- 
ute, having  been  held  to  be  an  invalid  exer- 
cise of  the  power  of  Congress,  was  not  a  law 
for  any  purpose. 

[For  other  cases,  see  Commerce.  I.  e:  III.. 
in  Digest  Sup.  a.  1008.] 

[No.  880.] 

Submitted  February  24,  1013.    Decided  May 

6,   1013. 

IN  ERROR  to  the  Appellate  Court,  First 
District,  of  the  State  of  Illinois,  to  re- 
view a  judgment  which  aflfirmed  a  judgment 
of  the  Superior  Court  of  Cook  County,  \n 
that  state,  in  favor  of  a  railway  employes 
in  a  personal-injury  suit  against  the  rail- 
way company.    Affirmed. 

See  same  case  below,  170  111.  App.  140. 
The  facts  are  stated  in  the  opinion. 


Note. — ^As   to   validity   of   statute    abro- 

S gating  fellow -servant  rule — see  note  to  Brad- 
ord  Constr.  Co.  v.  Heflin,  12  L.R.A.(N.S.) 
1040. 

Aa  to  what  is  a  railroad  hazard  within 
the  statutes  abolishing  or  restricting  the 
fellow-servant  rule — see  notes  to  Johnson  v. 
Great  Northern  R.  Co.  18  L.R.A.(N.8.)  477; 
aad  Hanson  v.  Northern  P.  R.  Co.  22  L.R.A. 
(KJ3.)  068. 

On  the  general  subject  of  writs  of  error 

from  the  United  States  Supreme  Court  to 

Jteie  courts— Bee  notes  to  Martin  v.  Hunter, 

4L,  9d.U.  8.  97;  BMmhlim  ▼.  Waotern  Land 


Co.  37  L.  ed.  U.  S.  267 ;  Re  Buchanan,  30  L. 
ed.  U.  S.  884;  and  Kipley  v.  Illinois,  42  L. 
ed.  U.  S.  008. 

On  what  questions  the  Federal  Supreme 
Court  will  consider  in  reviewing  the  judg- 
ments of  state  courts — see  note  to  Missouri 
ex  rel.  Hill  v.  Dockery,  6B  L.TLA.  671. 

As  to  state  regulation  of  relations  be- 
tween  railroad  companies  engaged  in  inter- 
state commerce  and  their  employees  see 
notes  to  State  v.  Northern  P.  iC  Ca  15 
LJIJL(N.S.)  134;  and  People  t.  Erie  R.  Oo. 
20  L.R^(N.S.)   240. 


uu.  OHiaAoo,  I.  L  K.  oa  T.  haokkit.  at^stt 

Heur*.  E.  O.  FI«M,  H.  R.  Knrrle,  uid  W.  R.  Co.  170  U.  S.  848,  44  L.  ad.  192,  20 

John   D.   BUek    mibmitUd   the  mom   for  Sup.  Ct  Kap.  136,  ud  in  LouUtII)*  ft  N.  R. 

pUiotiff  in  error.  Co.  t.  Helton,  218  U.  8.  38,  —  L.R.A.(N.B.) 

Mr.  M.r«i  It-  »b.itt<d  th.  «.».  (or  "v"  ^J^  "i"  '°  flt^.^Jl^i*-  'li  ^ 
.....  n  1%  howorer,  eontendad  that  nelthw  of 

acienoiM  in  error.  ^^  ^^^^  ^^^  fcrough*  beforo  tliU  court  tlM 

Mr.  JnMt,  Vorlan  delirered  tbe  opinion  Sn^t''TSl^''tt. ''IIft'S.^nt,*blJ 

Thi.  1.  «  per«n.l-injiir7  e«w.  ne  pWn-  pj^^-'^ereby  embrMlng  i>  one  elMeiSo.. 
tiff,  Hiyae.  L.  H«ket^  ««  »  yard  witch-  J^^  ^.^  employee,  nbje^  to  the  haurd. 
miinm  the  employ  of  the  r«ilro.d  wmpiiiy;  ^^^^^  ^^  y^  ^^^  -operaUon  ot[ft«l 
While  engaged  in  ewitching  e^n  in  tlie  yard  ,^1^-  tr»in»  with  thoM  in  other  branohM 
of  the  company  «t  Monon,  Indiana,  on  ^j  y^,  awrioe  not  t»  aubjeeted,  and,  there- 
February  4,  1907,  he  wae  Injured  through  ^  ^j  ^ly,^  U^  ^^^^  ,„^  O,,  ^,„^. 
the  negligence  of  another  eervant  of  the  ^^^^J^  „  y,i,  „„^pXloiL  it  i>  olalmed 
eompany  who  wa*  hi.  immediate  rapenor  a.  ^^^^  „„  ^^  „  „„,  ,y^  ^^^^  b,  „  ^.^ 
yard  foreman.  He  brought  thla  action  in  ^  ,^,y  ^  to  oat  elaa.  of  employee,  ud 
the  .uperior  court  of  cook  county,  Illmoie,  i„,^,ij  „  to  the  other,  embraced  within  the 
and  reeoTered  a  Judgment  for  830,000,  for  ,,„  ,^  dawiflcation,  and  muit  therefore  be 
the  loee  of  both  lege.  Thi.  wae  afBrmed  by  „„demned  •■  wholly  intalid  under  the  rule 
the  appellate  court  of  Illinoi..  which  wae  „piied  by  thi*  court  in  Employer.'  LUt- 
tbe  higheet  court  of  the  .Ute  to  which  tbe  ^iiity  Caw.  (Howard  v.  ininoi.  C.  B.  Co.) 
eai|e  could  be  carried.                    .  ,     ,    ,,  207  D.  S.  403,  82  L.  ed.  2B7,  28  Sup.  Ct.  B^. 

The  plaintiff',  declaration  eonUlned  thir-  ^^j^    b^j  thi.  argument  overlook,  tiio  faat 

teen  connfe.    A  demurrer  to  the  flrrt  count  ti„t  „,,  ^  i„  ^^^tion  U  an  act  of  etat» 

5ai]wa.  euiUmed  and  it  wa.  'dropped  out  i,g„i|^tlon,  and  that  it.  eonatruotion  to  K 

of   the   caee.     The  remaining  count,   were  ^^^^  ,„  ti,e  .Ute  courta  of  Indiana.    11 

baeed  upon  the  Indiana  act  of  March  4, 1883  jj,,  8„p,wi,  court  of  Indiana  haa  oouatmed 

(Act.   1B03,   p.   ZB4).  and  particularly  the  the  act  a.  not  extending  to  any  claa.  of  t4U- 

fourth  paragraph  thereof.    The  demurrer  to  ,^^  anployeea  except   thoae   whoae   ooou- 
Uieee  eounta  waa  owniled,  and  the  plea  of       „„„  «,nnoeta  tbem  in  aooie  wny  with  the 

not  guilty  waa  entered,  upon  whieh  ia.ua  „,(,vement  of  train,  when  they  are  eipoaad 

wa.  Joined.  ^^   ^^^  baaarda   incident  to   the  operation 

The  Indiuia  .tatute  proTldc  that  "erery  ,^  navement  of  tr»in.  and  engine.,  and 

railroad   or  other  corporation,   except  mu-  the  act  a.  thua  conetnied  and  applied  i.  a 

nicipal,   operating  in  tbia    atate,    .hall    be  ,^14  enactment,  we  muat  accept  that  aa  Uie 
liable  for  damage,    for    peraonal    injuriea  interpreUti<«  ef  the  act    The  aingto 

auatained    by    any    employee    while    in    Ita  ^^^J  ^  41,1.  court  would  then  oonaUt  In  de- 

lervice,  the  employee  being  in  tbe  axerelaa  termlning  whether   the    act   aa    thua    eon- 

of  due  care  and  diligence,  in  the  following  .^^^   rlolated  the   equality  elanae  of  tte 

caw..'    Oncof  tbecautdccnbed  waithU:  14th  Amendment  of  the  Conrtltntion  of  the 

"When    .uch    injury    wa.    eauaed    by    the  United  BUtee. 

negligence  of  any  perwni  in  tbe  wrrica  of       j^    repeated    deei.iona   the   Indiana    ia- 
auch   corporation   who  ha.  charge    of    any  ,  ^^^  ha.  eonatnied  the  act  aa  one 

aignal   telegraph  office,  .w.tcb    yard,   abop,  ,^,^i,  ^„„„t  ^^  ,„„ted  by  any  claM  el 

roundbouw,    locomotive,    engin^   or   train  „ii,^j    .mployeea   not   engaged    in    aome 

"P^"  *.f    T7\    .^  „ .  ..    *  brwich  of  Kirvice  where  they  are  anhjeetad 

Shortly  .tated.  tbe  caee  alleged  waa  that  t,  u,,  h,,^,  incident  to  the  movement  «l 

the  plaintiff,  while  aaaiiting  in  the  .witch-  j,^;^  „  englnea,   and  held  tfiat,  aa  tku 

ing  of  certain   cara  from  one  track  to  «.-  ji^jtrf    the  act  U  valid;   Richey  v.  Cleve- 

other,   wa.,  through  the  n^ligenoa  of  tbe  ,„j_  C.  C.  *  Bt  L.  E.  Co.  176  Ind.  MS, 

yard  foreman,  then  in  control  and  directing  _  j^j^^  ^jg^.   __^  «  jj.  B.  684;  Bedford 

the  operation,  thrown   violently  and  negll-  ,^autitB   Co.   v.    Bongh,    168    Ind.    671.    14 

gently  from  one  of  the  ear.  and  run  aver.  l.r^(N5.)  418,  80  N.  B.  «20i  Indianapo- 

The  plaintiff  In  error  claimed  in  the  .Ute  y,  TracUon  k  Terminal  Co.  v.  Kinney,  171 

court  that  the  Indiana  rtatnte  upon  which  ina.   612,  28  LJLA.(NjB.)    Til.  88   N.  B. 

the  aetioB  waa  brought  waa  Invalid  aa  a  do-  gu ;   aeveland,  C.  G.  ft  Bt.  Ik  B.  Oa.  « 

nlal  to  railroad  companie.  of  the  equal  pro-  Foland,  174  lad.  411,  81  N.  B.  884,  M  H. 

tection  of  the  law  guaranteed  by  the  14th  S.  les.     Thua  the  Indiana  aenrt,  U  mil 

Amendment     Thia    objection    waa    denied,  burgh,  C.  C.  ft  St  L.  B.  Co.  v.  Bogeni  IM 

and  the  ruling  i.  aaaigned  aa  error.  Ind.   483,   81   N.  B.  212,  aald: 

The  eenatitutionality  of  the  act  haa  ben       "U  wh  held  by  thU  eoart  In  Plttafav^ 

upheld  by  thU  eonrt  in  Tnllis  *.  Uke  BrU  *  aO.  t  Btli.1^n«.^.^bKAV"Bi«l  vy*K> 
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162  Ind.  1,  89  LJUL  875,  71  Am.  St.  Rep. 
301,  40  N.  E.  682;  IndiaiiApolii  Union  R. 
Oo.  T.  Houlihan  (1901)  167  Ind.  494,  64 
L.RJI.  787,  60  N.  E.  943;  PitUburgh,  C.  C. 
6«8]ft  St  L.  R.  Oo.  ▼.  •LightheiMT  (1907) 
168  Ind.  438,  78  N.  E.  1033;  Pittslmrgb, 
a  0.  ft  St.  L.  R.  Co.  T.  GollinB  (1907)  168 
Ind.  467,  80  N.  E.  416;  Pittsburgh,  C.  C. 
ft  St.  L.  R.  Co.  T.  Rou  (1907)  169  Ind.  3, 
80  N.  E.  846,  that,  as  applied  to  railroads, 
■aid  amplojers'  liabili^  act  was  not  in  rio- 
lation  of  the  14th  Amendment  of  the  Con- 
stitution of  the  United  States,  or  of  any 
provision  of  the  Constitution  of  this  state. 
...  In  Pittsburgh,  C.  0.  ft  St.  L.  R.  Co. 
▼•  Ross,  supra,  we  said:  The  Taliditj  of 
this  aet,  so  far  as  it  applies  to  railroads, 
was  upheld  in  the  case  of  Pittsburgh,  C.  C. 
ft  St  L.  R.  Co.  T.  Montgomery,  supra,  and 
that  holding  has  been  twice  reaffirmed  since 
this  appeal  was  filed,  •  .  •  and  the 
oonstitutionality  of  the  law  must  be  regard- 
ed as  settled.' 

''Following  the  case  of  PitUburgh,  C.  0. 
ft  St  L.  R.  Co.  T.  Ross,  supra,  we  hold  that 
the  constitutionality  of  said  law  must  be 
regarded  as  settled,  and  it  will  not  he  con- 
sidered in  this  case." 

In  Indianapolis  Traction  ft  Terminal  Co. 
T.  Kinnej,  171  Ind.  612,  23  LJLA.(NJ9.) 
711,  86  N.  E.  964,  the  court  said: 

''Notwithstanding  the  language  of  the 
statute  is  'that  etery  railroad,  or  other  cor- 
poration, except  municipal,  operating  in 
this  states  shall  be  liable  for  damages  for 
personal  injury  suffered  by  any  employee 
while  in  its  senrice,'  it  must  not  for  a 
moment  be  understood  that  the  benefits  of 
the  statute  are  extended  to  all  employees 
of  a  railroad  corporation,  or  to  any  other 
dass  of  employees  than  those  whose  duties 
expose  them  to  the  peculiar  hazards  in- 
cident to  the  use  and  operation  of  railroads. 
There  is  no  reason,  in  fact  or  fancy,  why 
the  benefits  of  the  statute  should  be  extend- 
ed to  the  office  and  shop  employees  of  rail- 
road corporations,  or  to  others  removed 
from  the  dangers  of  train  service,  and  de- 
nied to  the  multitude  of  other  workmen  en- 
gaged in  business  of  like  and  equal  hazard. 
•  •  •  By  this  we  do  not  mean  that  it  is 
•asential  to  the  bringing  of  an  employee 
within  the  statute  that  he  should  be  con- 
fleeted  in  some  way  with  the  movement  of 
trains,  but  it  seems  sufficient  if  the  perf  orm- 
684]anoe  *of  his  duties  brings  him  into  a 
dtoation  where  he  is,  without  fault,  ex- 
posed to  the  dangers  and  perils  flowing  from 
such  operation  and  movement,  and  is  by 
reason  thereof  injured  by  the  n^ligence  of 
a  fellow  servant  described  in  the  act" 

That  the  act,  as  thus  construed  and  up- 

hM  by  ih#  behest  eoort  or  Indiana,  does 
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of  the  14th  Amendment,  is  settled  by  the  two 
decisions  of  this  court  cited  above.  But 
we  do  not  intimate  that  the  act,  if  con- 
strued as  applicable  to  all  employees  of  a 
railroad  company,  would  be  in  contraven- 
tion of  that  clause. 

The  Illinois  court  held  that  upon  the  facts 
of  this  case  the  yard  foreman  through  whose 
negligence  the  plaintiff  Hackett  was  injured 
was  in  charge  of  a  train  within  the  meaning 
of  the  act  The  train  was  in  the  yard.  Its 
movements  were  under  the  foreman's  con- 
trol. The  act  for  which  the  company  was 
held  liable  under  the  statute  was,  said  the 
Illinois  court,  quoting  from  Chicago^  L  ft  L. 
R.  Co.  V.  Williams,  168  Ind.  276,  79  N.  B. 
442,  "A  negligent  act,  ocenrring  at  a  time 
when  the  doer  of  the  act  is  in  eharge  or  eon- 
trol  of  a  train."  To  hold  that  the  operation 
in  the  yard  of  a  company,  of  a  train  hauled 
by  an  engine,  for  the  purpose  of  distributing 
its  cars,  is  not  an  operation  of  a  tndn  or 
engine  within  the  meaning  «f  the  Indiana 
act,  and  that  the  negligenoe  of  employees 
directing  and  controlling  the  movements  of 
the  train  is  not  the  negligenoe  of  one  in 
charge  of  a  train  within  the  fair  purpose 
and  meaning  of  the  act,  would  be  to  make 
the  act  meaningless  as  to  the  most  danger- 
ous class  of  work  which  falls  to  the  lot  of 
railroad  employees. 

We  therefore  conclude  thai  the  eontention 
that  the  Illinois  court  erred,  either  in  hold- 
ing the  act  valid  under  the  equal  protec- 
tion clause  or  in  its  application  of  the  act 
to  the  facts  of  this  case,  is  without  merit 

It  is  then  said  that  the  Illinois  court 
denied  fuU  faith  •and  credit  to  the  judi-[6«6 
cial  construction  of  this  act  by  the  Indiana 
court  The  first  answer  to  this  is  that  there 
is  no  want  of  harmony  between  the  con- 
struction and  application  of  the  act  by  the 
Illinois  court  and  the  interpretation  and  ap- 
plication of  the  act  by  the  Indiana  court, 
as  indicated  by  the  opinions  of  that  court 
cited  above.  A  second  and  sufficient  reason 
is  that  the  plaintiff  in  error  did  not  plead 
and  prove  any  settled  construction  of  the 
act  by  the  Indiana  courts.  Many  opinions 
of  the  Indiana  court  were  put  in  evidenoe^ 
though  not  in  support  of  any  formal  plea 
of  settled  construction.  Neither  did  the 
plaintiff  in  error  specially  set  up  any  right 
or  claim  under  the  full  faith  and  credit 
clause  ef  the  Constitution  until  it  did  so 
under  ite  petition  for  a  writ  of  error  from 
this  court  That  was  too  late.  Our  right 
to  review  the  judgment  of  the  Illinois  court 
arises  under  |  709,  Revised  Statutes,  U.  S. 
Comp.  Stat  1901,  p.  676,  and  is  therefore 
limited  to  a  Federal  right  specially  set  «p 
by  the  party  seeking  to  take  advantage  of  it 
and  denied  by  the  state  court  In  Louisville 
ft  N.  E.  Oa.  V.  Melton  218  U.  S.  36,  -« 


toli.  TItLI  OUARAKTT  ft  B.  00.  t.  UNITSD  8TATS8  USB  Of  HABLAK.   ftMMMT 


LwRJL(N^.)  — ,  54  L.  ed.  021,  80  Sup.  Ct. 
B«p.  070,  where  a  similar  queetion  arose 
touching  an  alleged  departure  of  the  Ken- 
toekj  court  from  the  interpretation  placed 
bj  tiM  Indiana  court  upon  the  statute  of 
Indiana,  this  court  said  (p  52) : 

"Our  dutj,  of  course,  is  confined  to  de- 
termining whether  error  was  committed  by 
the  court  below  as  to  the  Federal  questions 
iuToWed,  and  as  it  is  impossible  to  predicate 
error  as  to  matters  not  pleaded  or  proved 
in  the  court  below,  which  were  essential  to 
be  pleaded  and  proved,  it  follows  that  the 
contention  concerning  the  denial  of  the  pro- 
tection of  the  full  faith  and  credit  clause 
furnishes  no  ground  for  reversal." 

We  conclude,  therefore,  that  we  are  not 
concerned  in  the  interpretation  placed  upon 
the  Indiana  act  unless  it  be  that  that  con- 
struction offends  against  some  Federal  right 
properly  asserted  and  open  to  our  considera- 
tion. 

It  is  then  assigned  as  error  that  the  court 
566]below  erred  *in  not  holding  that  the  In- 
diana statute  had  been  superseded  by  the 
Federal  employers'  liability  act  of  June  11, 
1900.  [84  SUt.  at  L.  232,  chap.  3078,  U.  8. 
Comp.  Stat.  Supp.  1011,  p.  1310.]  It  does 
appear  in  one  or  more  of  the  counts  of  the 
plaintiff's  declaration  that  the  railroad  com- 
pany was  engaged  in  operating  a  railroad 
extending  into  two  or  more  states,  and  such 
was  the  evidence.  The  first  count  might  be 
said  to  declare  upon  the  liability  of  the  com- 
pany under  the  act  of  1900.  Upon  that 
ground  the  case  was  removed  to  the  circuit 
court  of  the  United  States.  But  that  court 
remanded  it  to  the  state  court.  Thereupon 
defendant  demurred  to  the  first  count  and 
the  demurrer  was  sustained.  No  exception 
was  saved  and  no  error  assigned  either  in 
the  state  court  or  in  this.  In  no  other  way 
was  any  claim  set  up  or  asserted  under  that 
Federal  act,  nor  did  the  state  court  make 
any  ruling  as  to  the  effect  of  that  act  upon 
the  Indiana  statute,  and  the  judgment  of 
the  Illinois  court  was  rested  wholly  upon 
the  Indiana  statute.  Not  having  been  spe- 
cially set  up  in  the  state  court  and  there 
passed  upon,  it  is  obvious  that  the  point 
has  not  been  saved. 

But  the  act  of  Congress  of  June  11,  1900, 
had  been  held  an  invalid  exercise  of  the 
power  of  Congress,  this  court  saying: 

"Concluding,  as  we  do,  that  the  statute^ 
whilst  it  embraces  subjects  within  the  au- 
thority of  Confess  to  regulate  commerce, 
also  includes  subjects  not  within  its  con- 
stitutional power,  and  that  the  two  are 
so  interblended  In  the  statute  that  they  are 
Incapable  of  separation,  we  are  of  the  opin- 
ion that  the  courts  below  rightly  held  the 
statute  to  be  repugnant  to  the  Constitution, 
and  nonenlorceable."  Employers'  liability 
117  li*  ad. 


Cases  (Howard  v.  Illinois  C.  B.  Co.)  207 
U.  S.  403,  504,  52  L.  ed.  297,  311,  28  Sup. 
Ct  Bep.  141. 

That  act  was  therefore  as  inoperative  as 
if  it  had  never  been  passed,  for  an  uncon- 
stitutional act  is  not  a  law,  and  can  neither 
confer  a  right  or  immunity  nor  operate 
to  supersede  any  existing  valid  law.  Nor- 
ton V.  Shelby  County,  118  U.  S.  425,  442, 
30  L.  ed.  178,  180,  0  Sup.  Ct  Bep.  1121; 
Ex  parte  Siebold,  100  U.  S.  371,  870,  25 
L.  ed.  717,  719. 

*The  second  employers'  liability  act, [5 07 
which  avoided  the  faults  of  the  first,  was 
not  passed  until  after  the  injury  complained 
of.  We  pass  by  as  not  involved  any  question 
as  to  the  extent  to  which  that  act  operated  to 
supersede  the  Indiana  statute.  The  situa- 
tion is  not  at  all  like  that  presented  in 
Northern  P.  B.  Co.  v.  Washington,  222  U. 
S.  870,  50  L.  ed.  237,  32  Sup.  Ct  Bep.  100. 
There  a  perfectly  valid  act  concerning  the 
hours  of  service  upon  railroads  engaged  in 
interstate  commerce  had  been  passed.  The 
mere  postponement  of  its  operation  was  held 
not  to  lessen  its  effect  as  a  manifestation 
of  the  purpose  of  Congress  to  regulate  a 
subject  which  might  be  the  subject  of  state 
legislation  only  when  Congress  had  been 
silent  The  effect  of  this  purpose  to  take 
control  of  the  subject  was  held  to  supersede 
an  existing  state  statute  dealing  with  the 
same  matter  from  the  time  of  the  passage 
of  the  act  of  Congress.  No  such  purpoM 
could  be  manifested  by  a  void  statute,  sinet 
it  was  not  law  for  any  purpose. 

We  conclude  that  the  judgment  of  the 
court  below  should  be  affirmed. 


TITLE    OUABANTY    k    SUBET7    OOlf- 
PANT,  PUT.  in  Err., 
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UNITED  STATES,  to  the  Use  of  Harlan  4 
HOLLINGSWOBTH. 

(See  &  C.  Beporter's  ed.  507-572.) 

Federal  oonits  *  proper  district  for 
rait  —  action  on  bond  of  public  con* 
tractor. 

The  provisions  respecting  the  proper  dis- 
trict for  an  action  on  the  oond  of  a  public 
contractor,  which  are  made  by  the  act  ol 
FebruaiT  24,  1005  (83  SUt  at  L.  811,  chap. 
778,  U.  8.  Comp.  SUt  Supp.  1011,  p.  1071), 
amendatory  of  the  act  of  August  18,  1804 
(28  SUt  at  L.  278,  chap.  280,  U.  S.  Comp. 
SUt  1001,  p.  2523),  for  the  protection  of 
persons  furnishing  material  and  hhor  for 
the  construction  of  a  public  work,  do  not 
apply  where  the  bond  and  the  various  ooa* 

Nora— As    to    jurisdiction    of    district 
courto  generally — see  note  to  QUsa  ^«  "S^i^ 
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trftcts  were  all  executed  prior  to  the  pass 
age  of  the  amendatory  act,  although  the 
work  was  done  and  the  materials  furnished 
after  that  date;  and  such  suit  is  therefore 
properly  brought,  under  the  act  of  August 
13,  1804  (28  Stat  at  L.  279,  chap.  282,  U 
S.  Comp.  Stat  1901,  j^.  2815),  f  6,  in  the 
distriet  where  the  principal  office  of  the 
enre^  company  executing  the  bond  was 
sitaated. 

(For  other  cases,  see  Conrts,  Y.  c,  7;  Btatntes, 
II.  ▼,  in  Digest  Bap.  Ct  1908.] 

[No.  680.] 

Submitted  AprU  28,  1913.    Decided  May  12, 

1918. 

IK  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Middle  District 
of  PennsyWania  to  review  a  judgment  in 
faTor  of  plaintiff  in  an  action  upon  the 
bond  of  a  public  contractor.    Affirmed. 

See  same  case  below,  on  demurrer,  191 
Fed.  944. 
The  facts  are  stated  in  the  opinion. 

Mr.  Rnasell  H.  Bobbins  submitted  the 
eftuse  for  plaintiff  in  error: 

The  statute  is  in  effect  a  pure  mechanics' 
lien  statute,  and  the  general  rules  of  con- 
struction applicable  to  mechanics'  lien  stat- 
utes have  been  held  to  govern  both  the 
earlier  and  the  later  statutes. 

United  States  use  of  Hill  ▼.  American 
Snretf  Co.  200  U.  S.  197,  203,  60  L.  ed.  437, 
440,  26  Sup.  Ct  Rep.  168;  United  SUtes  ▼. 
Ghnrehyard,  182  Fed.  82;  Jones  ▼.  Great 
Southern  Fireproof  Hotel  Co.  30  C.  C.  A. 
108,  68  U.  S.  App.  897,  86  Fed.  370,  affirmed 
in  193  U.  S.  632,  48  L.  ed.  778,  24  Sup.  Ct 
Rep.  676;  United  States  use  of  SUndard  Oil 
Co.  ▼.  City  Trust,  S.  D.  ft  Secur.  Co.  21 
App.  D.  C.  369;  United  States  use  of  Ver- 
mont Marble  Co.  ▼.  Burgdorf,  13  App.  D.  C. 
619. 

The  lien  is  to  be  determined  by  the  law  in 
force  when  the  labor  and  materials  are 
famished,  although  a  different  statute  was 
in  effect  when  the  contract  was  made. 

Hanptman  ▼.  Catlin,  20  N.  Y.  247 ;  Sulli- 
wma  T.  Brewster,  1  E.  D.  Smith,  681 ;  Sum- 
merlin  T.  Thompson,  81  Fla.  369,  12  So. 
667;  Weaver  ▼.  Sells,  10  Kan.  609;  McCrea 
T.  Oraig,  23  Cal.  622 ;  Goodbub  ▼.  Homung, 
1£7  Ind.  181,  26  N.  £.  770;  Nixon  ▼.  Cydon 
Lodge,  No.  6,  K.  P.  66  Kan.  298,  48  Pae. 
£86;  Wheaton  t.  Berg,  60  Minn.  626,  62  K. 
W.  926;  Bardwell  ▼.  Mann,  46  Minn.  286, 
48  K.  W.  1120;  Hill  ▼.  Lorell,  47  Minn.  293, 
60  N.  W.  81;  Rockd,  Meehaniet'  liena, 
1809,  i  7,  p.  11. 

Wbatcrrer  rights  in  the  nature  of  a  me- 

ebmiUet^  Jlen  Congreas  may  giTe  to  a  ma- 

tariMimMM   undw  m  pablie  aoniratl  mvH 
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necessarily  be  measured  by  the  statute  in 
force  at  the  time  the  materiab  and  labor 
were  furnished;  and  since  the  general  juris- 
diction given  by  the  earlier  act  had  been 
limited,  restricted,  and  in  effect  prohibited 
by  the  later  act  before  the  plaintiff  had  in- 
corporated its  caisson  into  the  dry  dock,  the 
provisions  of  the  later  act  should  be  held  to 
govern. 

Merchants'  Ins.  Ca  ▼.  Ritchie,  6  Wall. 
641-644,  18  L.  ed.  640-642;  National  Surety 
Co.  ▼.  Architectural  Decorating  Co.  226  U.  S. 
276,  ante  221,  88  Sup.  Ct  Rep.  17. 

The  materialman's  rights  are  purely  stat- 
utory, and  not  contractual,  and  it  would 
have  been  entirely  competent  for  Congress 
to  have  abrogated  the  lien  altogether. 

People  ▼.  Adirondack  R.  Co.  160  N.  T.  226, 
64  N.  E.  689,  affirmed  in  176  U.  S.  886,  44 
L.  ed.  492,  20  Sup.  Ct.  Rep.  460. 

There  were  no  rights  in  existence  at  the 
time  of  the  amendment,  so  far  as  a  lien  was 
concerned,  which  could  have  been  impaired, 
and  a  change  in  the  statute  before  the  de- 
fendant in  error  had  incorporated  its  ma- 
terials into  the  work  could  not  affect  a 
statutory  right  which  had  not  yet  come 
into  existence. 

Oshkosh  Waterworks  Co.  ▼.  Oshkosh,  187 
U.  S.  437-447,  47  L.  ed.  249-268,  28  Supw 
Ct  Rep.  234. 

Where  the  statute  creating  the  right  pro- 
vides an  excluslTe  remedy,  to  be  enforced  in 
a  particular  way,  or  before  a  special  tri- 
bunal, the  aggrieved  party  will  be  left  with 
the  remedy  given  by  the  statute  which 
created  the  right 

Galveston,  H.  ft  S.  A.  R.  Co.  v.  Wallace, 
223  U.  S.  481,  490,  66  L.  ed.  616,  622,  82 
Sup.  Ct  Rep.  206. 

Messrs.  G.  W.  Pepper  and  Thomas 
Stokea  submitted  the  cause  for  defendant 
in  error: 

The  act  of  February  24,  1905,  is  prospec- 
tive, and  does  not  control  actions  based 
upon  the  rights  of  materialmen  which  ae- 
crued  prior  to  its  passage. 

United  SUtes  Fidelity  ft  G.  Co.  v.  Unit- 
ed SUtes,  209  U.  S.  306,  62  L.  ed.  804,  28 
Sup.  Ct.  Rep.  637;  Davidson  Bros.  Marble 
Co.  V.  United  SUtes,  213  U.  &  10,  63  L. 
ed.  676,  29  Sup.  Ct  Rep.  324. 

Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court: 

This  is  an  action  upon  a  contractor's 
bond  executed  on  May  24,  1904,  under  the 
provisions  of  the  act  of  Congress  of  August 
13,  1894,  chap.  280,  2fi  SUt  at  L.  278,  U. 
&  Comp.  SUt  1901,  p.  2623,  entitled,. ''An 
Act  for  the  Protection  of  Persons  Fumiah- 
ing  Materials  and  Labor  for  the  Constme- 
tlen  «f  Public  Werks."    The  question  for 
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dMidon   it  wlMtlieT   th«  court  bdow   hmt  Sup.  Ct.  Bap.  687;  OaTidKn  Bnw.  HuU* 

JBri*dl(!ti<n  of  the  t»va».  Ca  t.  United  SUtea,  £1S  U.  S.  10,  53  L. 

Tht  bond   wu   eiecnted   by   the  anre^  ed.  676,  29  Sup.  Ct  Rep.  324.    The  deciii«a« 

aainp«a;    in    eonneetion    with    a    eontrkci  'lend  no  mpport  to  the  contention  now[S7l 

■Bt«red  into  by  tho  Scofleld  Compuiy  witl  urged  on  behalf  of  the   plaintiff  in  emr, 

th«  United  Bt«te«  for  the  erection  of  &  dr]  that  Congre**  intended  the  Mt  of  ISOB  to 

doelc  at  the  Lengne  Tilud  navy  jard.    Tb  be  retroactive  in  all  caaea  where  tha  work 

Harlan  k  HoUingaworth   corporation  tool  waa  dona  after  tha  paaaage  of  tha  fttaand- 

over  a  nibeontract  and  conrtructBd  a  eaia  ment. 

•on   for  the  doclc.     To  reeorar  a  balauci  Judgment  afflmud. 
owing,  the  corporation  reaorted  to  ite  rem 

edy  on  the  bond.     The  bond  and  Taiioni  _^ 
contract!  were  made  prior  to  1900. 

611]    'The  abova-mentioned  act  of  Angua' 

13,   1894,  contain,  no  direction  reqwctin|  JOHN  QUIHOT  ADAM^  Plfl.  la  Err, 

wheresuit  upon  the  bond  of  a  contractor  ihal         ,     ,    ^_ _3; 

bebrougbtbya*nbcontractor.orwhateourb  CHT  OP  MttWADraOE  and  Oerhard  A. 
■hall  take  jurisdiction  of  the  right  of  aetioi 


Badlng. 


it  createa.     Ai  the  principal  oOice  ol  tlu 

defendant     mrety     company     waa     located  <8^  8.  C.  Reporter^  ed.  ST2-S8ft.) 

within   the   district,  tfaia   action   waa   com 

menced  in  the  court  below,  aa  authorized  Constltntloiul  law  —  equal  proleotlOB 

by  I  S  of  an  act  of  Congreaa  alao  approret        of   th»   Uwa  —  olaaalllcatJon  —  ntllk 

August   13,   1894    (chap.  28!,  28   SUt.  al        ordinance. 

L.  27»,  D.  S.  Comp.  But.  1901,  p.  2318)  ,   1-  *""=  drawn  from  eowa  outeide  the  tUj 

regelating  surety  c^panie.  which  executi  *■    .w*    n-wnatttnUonally     diacrlmtnatjA 

•J_j.   ..°....j  L_  »!.     1  J  ii.     TT  ■•  J  •gwnat  by  a  municipal  ordinanoa  prohibit- 

boDda  required  by  the  Uw.  of  the  Unite<i  ^g  n,  elipment  inU  the  city  unleaa  the 

"**"••■        ,  «"»•  »h»ll  Brat  have  been  subjected  to  the 

Tba   ScoBdd   Company   did   not   defend  tobereulin  teat  and  an  officUl  certificate  of 

The    surety    eompany,    howcvsr,    entered    i  their    freedom   from   tubereulosia   or    other 

plea  to  the  Juriadlction  of  tha  court,  con-  contagious   diseases   filed   with   tbe   health 

tending    that    aa   the  woric    done    and    ma  officer,    whUe    the    regulationa    relatlTs    to 

teriaU  and  labor  furnished  by  the  Harlan  ?"■  '^^^'^  V!"  "^^y 'orbid  the  sale  of  milk 

A  HolUngsworth  corporation  were  done  and      ;;:"J;i!,'L'L  Ir^.i^^.^,*  ^H  thS^ 

I i.i J  ...      11.     _        .  .  inspection  br  tne  bealtn  omcer,  and  the  ap- 

fu^ed  after  tl"  passage  of  an  art  ap  M^t\o,i  by  him  of  any  knowi  test  to  d^ 

proved  Febniary  24,  1906    (chap.  778,  33  tannine  whether   the   animal   Inspected   la 

Stot  at  L.   811,   U.   B.  Comp.  SUt.  Bupp,  i— 

1011,   p.   1071),   amendatory   of  tha  first-  ^Cfrm. — Validity  of  tuberculin  teat  for  dairy 

mentioned   act   of   1884,   and   making   im-        _  .'•^'*' „ 

portent  changes  in  tbe  righU  of  a  aubcon-        ^  **^,  «»"'*■   '"  "P5'^i''!?„*''«  «"• 

t...t«.    ti„^ i.i -»  .1. J  *  _  waukee  ordinance,  coneedad  that  "eonaidet- 

tractor,  the  provisions  of  the  amend-tory  ^j,,^  differeno.  of  opinion  appeara  to  aiiat 

art  governed,  and  the  action  should  have  ,n,ong  those  having  a  repuU&Mi  for  leam- 

been   commenced   In  the  district  in  which  in^,  with  reapeet  to  tbe  efBciency  of  the 

the    contract   waa    to   be    performed    and  tuherenlin  teet  for  ascerUining  the  presenoa 

executed.    A  demurrer  to  tbe  plea  waa  aua-  of  tubereuloeis  in  cattle;"  but  wai  of  tha 

Uined,  and  for  want  of  an  affldavlt  of  de-  opinion  that  aneh  teat,  while  not  inlallible, 

fenae,   judgment   was    entered    in    favor   of  i'*^'  '^^L,"'^']^^*^*  "^^  P*^»  '" 

the  Harlan  A  Hollingsworth  Company,  and  t«t.ng   eaUle    for   tabei«uloals,    te«ng   iU 

*k.  _..  _..  1.    «„!,»  3- 11     1.        1_  It.  conclusion  nrt  only  npim  the  avidenoe  and 

«*  ""  brought  direcOy  here  on  the  fl^^j         ^^  ^^liin  state  sUtuUs  and 

quMtion  of  jurisdiction.  ileolalona,  hereinaftor  referred  to    "Tha  eri- 

The   circnit   court   waa   clearly    right    in  dence  and  findings  in  the  instant  case,  thii 

upholding    ite    juriadictioa.      Aa    already  jegialation   and   tkeae  deelalona,"   aald   tbe 

•tated,    the    contrart    between    the    United  court,  "go  to  ahow  a  widcapread  reeognltioa 

SUtea  and  the  original  contractor,  the  bond  "^  ^*  dan«r  of  infertlen  from  bovine  tnbar- 

of   the   surety   company,   and    tbe  contract  '"'?■'•' "P^  "I^**"  •"«**7  °{  *}•  tobero^ 

with   the  uae   plaintifl^   ware   all   executed  ^K  ^^  thereare  eonflieting  Ml^Uk 

— 1_  .    iu  I  .t.  J  i         ^  bellefa  or  theonea  in  aueh  matters.  It  is  for 

?.   ?  !!  *u  r*rf  ^  "'•-.*™°l',"^7.*^-  the   city   council   to   drtermin.   u^   wkat 

To  hold  that  tbe  latter  art  applied,  there-  theory  it  wiU  base  iU  polbe  regulaUoHi 

iora^  would  be  to  construe  the  Brt  aa  having  ind   tuhaa    it   ia    dearly    and    manifeatly 

a  retroactive  effect.     It  has,  however,  baea  vrong,  it  ia  not  for  tha  conrU  to  intofan 

'doBnilely  det:ided,  that  tht  act  waa  intended  "  ^*  ground  that  the  aeientiOe  theory  «■ 

tn    has*    nsHiw    a    .rAana..*!..    o->_>ti_  ivhleh  tlw  Ordinance  if  baaed  la  incorrect  ar 

^  i^\,^jA„^Tf^        I^^  »naound.-    Adama  t.  Milwaukee,  144  Wh. 

United  BUtes  Fidelity  1  0.  Co.  v.  Btmthei^  171.  tt  ULA.(N.a)  1072, 128  H,W.tl^ 
Wella  Oa.  VM  V.  8.  tOi,  n  U  ti.  »M,  a       1I««UU>.«.  3^\u  a.  ttad^ax  ^tw^Stiwk. 
■T  b  •«.  *>»> 
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Afllieted  with  tuberealosii,  and  the  remoTal 
bj  him  of  anj  diwaied  animal  to  a  place 
where  it  will  not  spread  infection. 
fFor  other  caeca,  eee  Conetitutional  Law,  lY. 
a,  6,  In  Dlffeet  Sap.  Ct  1908.] 

Oonatitiitioiial  law  ^  due  prooeaa  of  law 
^polioe  power— milk  ordinance. 

2.  The  confiacation,  forfeiture,  and  im- 
mediate destruction  contemplated  by  a  mu- 
nicipal ordinance  where  milk  does  not  con- 
form to  the  requirements  of  such  ordinance 
forbidding  the  shipment  into  the  city  of 
milk  drawn  from  cows  outside,  unless  the 
cows  shall  first  have  been  subjected  to  the 
tuberculin  test,  and  an  official  certificate  of 
their  freedom  from  tuberculosis  or  other 
diseases  shall  have  been  filed  with  the  health 
ofllcer,  do  not  talu  property  without  due 

frocess  of  law,  contrary  to  U.  S.  Const., 
4th  Amend.,  even  though  the  necessity 
of  the  tests  be  not  demonstrated,  and  the 
beliefs  which  induced  them  may  be  dis- 
puted; but  such  ordinance  must  be  regard- 
ed as  a  valid  exercise  of  the  police  power, 
the  destruction  of  the  milk  being  the  only 
available  and  sufficient  penalty  for  viola- 
tions of  the  ordinance. 

[For  other  cases,  see  Constltatlonal  Lew,  682- 
680.  886-808,  In  Digest  Sap.  a.  1908.] 

[Ko.  247.] 

Aigned  April  23,  1913.     Decided  May  12, 

1913. 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Wisconsin  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the  Cir- 
cuit Court  for  Milwaukee  County,  in  that 
state,  sustaining  the  validity  of  a  munici- 
pal ordinance  regulating  the  sale  of  milk. 
Affirmed. 

See  same  case  below,  144  Wis.  371,  43 
L.R^(N.S.)    1086,   129  N.  W.  618. 

The  t^U  are  stated  in  the  opinion. 

Mr.  Blarcna  A.  Jaoobaon  argued  the 
cause,  and,  with  Mr.  D.  S.  Tullar,  filed  a 
brief  for  plaintiff  in  error: 

The  ordinance  in  question  is  class  legisla- 
tion, and  is  a  violation  of  the  14th  Amend- 
ment of  the  Constitution  of  the  United 
States. 

State  ex  reL  Greenwood  v.  Nolan,  108 
Minn.  170,  122  N.  W.  256 ;  SUte  T.  Redmon, 
134  Wis.  89,  14  L.RJ^.(NJS.)  229,  128  Am. 
St.  Rep.  1003,  114  N.  W.  137,  16  Ann.  Gas. 
408;  State  ex  rel.  Kellogg  v.  Currens,  111 
Wis.  431,  66  L.R.A.  262,  87  N.  W.  661; 
SUte  V.  Wbitcom,  122  Wis.  110,  99  N.  W. 
468;  SUte  v.  Nelson,  66  Minn.  188,  34 
L.RJL  318,  61  Am.  St.  Rep.  390,  88  N.  W. 
1066. 

The  ordinance  in  question  is  uneonstitu- 
tional  and  void  because  |  24  authorises  the 
taking   of    privaU    property    without   due 


in  iU  so-called  Sanitary  Code,  the  effect  of 
whieh  ia  to  exclude  from  sale  in  the  town 
milk  and  cream,  no  matUr  how  good  or 
wholesome  it  may  in  fact  be,  and  no  matUr 
what  may  be  the  condition  of  the  cows,  if 
th^  cannot  pass  the  tuberculin  test,— ex- 
eept  where  the  board  of  health  by  special 
permission  allows  the  milk  to  be  sold  afUr 
it  has  been  pasUurized.  This  provision  was 
nnsuccessfuUy  attacked  in  SUU,  Borden's 
Condensed  Milk  Co.  Prosecutor,  v.  Board  of 
Health,  81  N.  J.  L.  218,  80  Atl.  30.  The 
court,  answering  the  objection  that  such  a 
regulation  makes  the  right  to  sell  milk  de- 
pend not  upon  the  fact  of  the  existence  of 
disesse  in  the  cow,  but  upon  the  result  of 
a  specific  method  of  diagnosis, — ^the  use  of 
the  tuberculin  teat, — said:  "It  must  be  con- 
oeded  that  where,  as  in  this  case,  the  board 
of  health  makes  the  determination  of  the 
existence  of  disease  depend  upon  a  special 
method  of  diagnosis,  the  method  must  be, 
if  not  the  most  reliable,  as  reliable  as 
any.  The  existence  of  disease  is  necessarily 
to  some  extent  a  matter  of  opinion  or  in- 
ference from  esUblished  facte.  The  most 
skilful  veterinarian  may  err.  The  most  re- 
Uahle  symptoms  may  be  deceptive,  and 
absolute  accuracy  in  diagnosis  cannot  be 
looked  for.  To  demand  it  is  a  counsel  of 
perfection  not  adapted  te  the  exigencies  of 
everyday  life.  Peneetion  of  that  deme  is 
not  atUined  under  the  diagnosis  of  human 
diseases  where  the  phvsician  has  the  advan- 
tage of  a  patient  able  te  sUte  subjective 
ijmptomB  lad  give  a  history  of  the  com- 
niAint    AU  tiui  eaa  b%  iBinj  raqoiyad  in 


the  determination  of  the  fact  of  disease  is 
that  the  method  of  diagnosis  should  be  well 
recognized,  thoroughly  approved,  and  as 
reliable  as  any."  Ck>ntinuing,  the  court  said 
that,  considering  the  testimony  in  the  case 
and  the  sUtut^  and  judicial  decisions  of 
other  states,  "we  find  that  the  tuberculin 
test  is  the  most  reliable  method  of  diagnosis 
of  tuberculosis  in  cattle  now  known;  that, 
while  it  is  not  perfect,  the  percentage  of 
error  is  as  small  as  in  any  method  sug- 
gested; and  that  it  is  more  accurate  than 
the  method  by  physical  examination." 

The  court  refused  te  yield  to  the  argu- 
ment that  the  ordinance  goes  further  than 
is  necessary  for  the  protection  of  the  public, 
and  hence  further  than  is  warranted  by  any 
power  that  can  be  given  by  a  sUtute  that 
bv  ite  title  relates  only  te  health,  and  said 
that  they  were  not  impressed  with  the  sug- 
gestions that  healthy  cows  may,  and  dis- 
eased cows  may  not,  react  to  the  tuberculin 
test;  that  many  cows  react  that  have  had 
tuberculosis  and  recovered;  that  many  that 
now  have  tuberculosis  are  likely  to  recover; 
and  that  it  is  possible  for  the  producer  of 
milk  to  destroy  the  value  of  the  teat  by 
trick. 

To  the  same  effect  is  State  v.  Nelaon,  66 
Minn.  166,  34  L.R.A.  318,  61  Am.  St.  Rep. 
399,  68  N.  W.  1066.  Here  a  city  ordinance 
requiring  a  license  to  sell  milk  in  the  city, 
and  making  an  inspection  of  the  dairy  herd 
by  the  city  veterinarian  a  condition  prece- 
dent to  obtaining  a  license,  and  providing 
that,  for  the  purpose  of  detecting  tuberou- 
loiU  8V  other  eontagioua  or  infectious  dia- 
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proeeM  of  law,  eontrary  to  the  14th  Amend- 
ment. 

Wilcox  ▼.  Hemming,  BB  Wit.  148,  40  Am. 
Hep.  626, 15  N.  W.  435;  Ooeaelink  t.  Camp- 
bell, 4  Iowa,  290;  Lowe  t.  Conroj,  120  Wia. 
151,  66  L^A.  907,  102  Am.  St  Rep.  988, 
97  N.  W.  942,  1  Ann.  Cat.  841;  Bittenhaus 
▼.  Johnston,  92  Wis.  688,  82  LJUA.  880,  86 
N.  W.  805;  Edeon  v.  Crangle,  62  Ohio  St. 
49,  56  N.  E.  647;  Danieli  ▼.  Homer,  139 
N.  C.  219,  8  LJLA.(N.S.)  997,  51  8.  B.  992; 
McConnell  ▼.  McKillip,  71  Neb.  712,  65 
LJIJL  610,  115  Am.  St  Rep.  614,  99  N.  W. 
505,  8  Ann.  Cae.  898. 

Mr.  Daniel  W.  Hoan  argued  the  eauae, 
and,  with  Mr.  John  J.  Cook,  filed  a  brief 
for  defendants  in  error: 

The  contention  that  the  health  officer  has 
no  authority  to  enact  rules  goTeming  the 
sale  of  millc  in  the  city  of  Milwaukee  does 
not  present  a  Federal  question. 

Forsyth  v.  Hammond,  166  U.  S.  506,  41 
L.  ed.  1095,  17  Sup.  Ct  Rep.  665;  Turner 
V.  Wilkes  County,  178  U.  S.  461,  48  L.  ed. 
768,  19  Sup.  Ct  Rep.  464. 

Questions  of  administration  of  ordinances 
do  not  go  to  the  constitutionality  of  the 
same.  The  court  presumes  that  ordinanoes 
will  be  administered  properly,  and  that  the 
state  will  not  permit  hardships  to  be  im- 


posed, and  untn  it  has,  no  Federal  question 
is  iuToWed. 

New  York  ex  reL  Lieberman  ▼.  Van  JH 
Carr,  199  U.  &  652,  60  L.  ed.  806,  26  Sup. 
Ct  Rep.  144;  Oundling  ▼.  Chicago,  177  U.  8. 
188,  44  L.  ed.  725,  20  Sup.  Ct  Rep.  688; 
Schmidinger  ▼.  Chicago,  226  U.  S.  678,  maU, 
864,  88  Sup.  Ct  Rep.  182. 

The  police  regulations  are  not  only  qinsi- 
tions  primarily  for  the  states  to  settle^  bvl 
the  question,  for  example^  whethar  Iba 
manufacture  of  oleomargarin  or  imitatJaa 
butter  iuTolTes  such  danger  to  the  pubUs 
health  ss  to  require  the  entire  suppresakm 
of  the  business,  is  one  of  fact  and  orif  pnbUa 
welfare,  whieh  belongs  to  the  legislatiTa  d^ 
partment  of  goyemment  to  determina.  If  II 
does  not  appear  from  the  face  of  the  statnte^ 
or  from  facts  of  which  this  court  must  take 
judicial  cognisance,  that  it  infringes  rif^bU 
secured  by  the  fundamental  law,  the  kfia- 
lative  determination  of  such  questioaa  la 
condusiTS  upon  the  oourts. 

Powell  T.  Pennsylvania,  127  U.  S.  678-681, 
32  L.  ed.  253-256,  8  Sup.  Ct  Rep.  992, 1267) 
Jacobson  ▼.  Massachusetts,  197  U.  S.  11-28, 
49  L.  ed.  643-651,  26  Sup.  Ct  Rep.  868,  8 
Ann.  Cas.  765. 

Under  the  polioe  power  a  corporation  may 
be  deprived  of  its  right  to  eonduet  a  isr- 


ease,  the  veterinarian  is  authorized  to  use 
the  tuberculin  test,  was  upheld  over  the 
objection  that  the  ordinance  is  oppressive 
and  unreasonable,  in  that  it  reauires  every 
dairy  herd  whose  milk  is  desired  to  be  sold 
within  the  dty  to  be  subjected  to  the  tuber- 
culin test, — uncertain  in  its  result  and  dele- 
terious to  the  health  of  the  cattle  The  court 
said:  "At  the  present  stage  of  scientific 
research  on  this  subject  it  may  be  a  de- 
batable question  whether  this  test  has  been 
fully  proven,  or  how  far  it  is  as  yet  merely 
experimental.  There  is  ample  evidence  in 
this  case  that  it  is  now  the  generally  ac- 
cepted theory  that  the  presence  of  consump- 
tion or  tuberculosis  in  animals  can  be  de- 
tected by  this  test,  also  that  this  is  what  is 
called  a  'germ  disease'  which  may  be  con- 
tracted by  eating  the  fiesh  or  drinking  the 
milk  of  a  tuberculosis  animal.  Upon  the 
evidence  we  could  not  say  that  this  provision 
of  the  ordinance  is  oppressive,  or  that  it  has 
not  a  reasonable  tendency  to  prevent  the 
sale  of  unwholesome  milk  within  the  city.** 

This  ease  is  followed  in  Nelson  v.  Minne- 
apolis, 112  Minn.  16,  29  L.R.A.(N.S.)  260, 
127  N.  W.  445,  which  further  holds  that  the 
city  has  power  to  order  the  seizure  and 
destruction  of  all  milk  offered  for  sale  from 
herds  of  cattle  that  have  not  been  inspected 
and  tested  under  the  tuberculin  test. 

Public  authorities  have  the  right  to  re- 
quire the  destruction  of  dairy  cows  shown 
by  a  practically  infallible  (tuoerculin)  test 
to  have  tuberculosis  and  to  be  a  serious 
menace  to  the  public  health.  New  Orleans 
V.  Charouleau,  121  La.  890,  18  L.R.A.  (N£.) 
ST  lu  ed. 


868,  126  Am.  6t  Rep.  882,  46  So.  911,  16 
Ann  Cas.  46. 

The  court  in  State,  Borden's  Condensed 
Milk  Co.,  Prosecutor,  v.  Board  of  Health,  81 
N.  J.  L.  218,  80  AtL  80,  said  that  one  of 
the  moat  difflenlt  questions  raised  in  that 
case  was  that  which  related  to  the  validly 
of  the  regulations  under  the  Federal  Consti- 
tution; but  held  that  they  are  a  reasonaUa 
exercise  of  the  police  power  of  the  ttatob 
although  they  may  deprive  the  milk  dsator 
of  his  property,  and  may  in  a  probable  aaaa 
interfere  with  interstate  commeree. 

But  to  justify  the  application  of  the  taber- 
culin  test  to  all  cattle  imported  Into  iSbM 
state  for  dairy  or  breeding  purposes.  It  amal 
appear  when  neither  the  legislature  aor 
other  official  body  has  seen  fit  to  declare  thai 
the  tuberculin  test  is  an  efllcient  or  eertafai 
one,  that  it  will  in  a  reasonable  degree  or  in 
some  manner  determine  the  ^^"— ft  or 
nonexistence  of  tuberculosis.  Pieroe  v.  Dill- 
in^iam,  203  HI.  148,  62  LJLA.  888,  67  K.  X. 
846. 

On  validity  and  construction  of  statutory 
regulations  as  to  infected  animals — aeo  Bote 
to  Grimes  v.  Eddv,  26  L.RJL  638;  also  note 
to  decision  of  Wisconsin  Supreme  Court  te 
Adams  v.  Milwaukee,  ss  reported  in  48 
L.RJk.(N.S.)  1072. 

As  to  validity  of  various  other  polioe  regi* 
lations  affecting  sale  of  milk — see  notea  to 
St  Louis  T.  Liessing,  1  LJLA.(N.S.)  918; 
St  Louis  V.  Grafeman  Dairy  Oo.  1  L.K.A. 
(NJS.)  926;  St  Louis  v.  Schuler,  1  LJUL 
(N.S.)  928;  Sanders  v.  Oom.  1 1«JBLA.V^&.N 
982;  aAdOom^.TMf|«U\AJ^\»S^^  ^^ 
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tilixer  pUat  in  a  city,  and  therefore  be  de- 
prived of  the  use  of  its  buildings  and  invest- 
ment for  that  purpose  by  the  police  power. 

Northwestern  Fertilizing  Co.  ▼.  Hyde 
Park,  07  U.  S.  650,  24  L.  ed.  1036. 

Or  be  depriTed  of  the  right  to  manufacture 
or  sell  intozieating  liquors,  and  thereby  lose 
any  investment  made  therein. 

Mngler  ▼.  Kansas,  123  U.  S.  623,  31  L.  ed. 
206,  8  Sup.  Ct  Rep.  273. 

A  railroad  may  be  compelled  to  abolish 
dangerous  grade  crossings,  even  at  the  ex- 
pense of  elevating  its  trades  at  its  own  ex- 
pense. 

New  York  &  N.  £.  R.  Co.  v.  Bristol,  151 
U.  8.  556,  38  L.  ed.  260,  14  Sup.  Ct  Rep. 
437. 

One  may  be  deprived  of  the  right  to  send 
cattle  or  horses  into  a  state  unless  he  has 
first  obtained  a  certificate  or  bill  of  health 
from  the  state  sanitary  board  that  such 
eattle  or  horses  are  free  from  all  contagious 
diseases,  and  have  not  been  exposed  for 
ninety  days  prior  thereto  to  any  such  dis- 
ease, the  expense  of  such  inspection  to  be 
paid  by  the  owners  of  such  cattle. 

Reid  T.  Colorado,  187  U.  S.  137,  47  L.  ed. 
108,  23  Sup.  Ct.  Rep.  02,  12  Am.  Crim.  Rep. 
506. 

Even  though  the  ordinance  did  operate  to 
suppress  his  business,  this  court  has  held 
in  a  case  sustaining  the  right  of  the  city  to 
forbid  the  erection  of  cow  stables  and 
dairies  in  the  city  limits,  in  language  apply- 
ing pertinently  to  this  case,  that  the  author- 
ity of  a  municipality  to  do  certain  acts 
under  its  charter  was  settled  by  the  decision 
of  the  supreme  court  of  the  state,  and  was 
not  open  to  attack  here. 

Fischer  v.  St.  LouU,  104  U.  S.  361-370, 
48  L.  ed.  1018-1023,  24  Sup.  Ct.  Rep.  673. 

An  ordinance,  to  be  unreasonable,  must 
have  no  substantial  relation  to  the  public 
welfare. 

Grainger  v.  Douglas  Park  Jockey  Club,  78 
C.  C.  A.  100,  148  Fed.  522,  8  Ann.  Cas. 
007. 

The  findings  of  fact  on  the  question  of 
the  danger  to  the  public  health  from  con- 
suming milk  from  cows  infected  with  tuber- 
culosis, and  the  remaining  findings  upon  the 
reliahility  and  reasonableness  of  the  test  in 
question,  establish  the  relation  of  the  ordi- 
nanoe  to  the  public  health,  and  are  conclu- 
sive npoB  the  question. 

Doww  T.  Richards,  151  U.  S.  658,  38  L. 
•d.  SOS,  14  Sup.  Ct  Rep.  452,  17  Mor.  Min. 
R«p.  704;  Foster,  Fed.  Pr.  p.  1161;  2  Rose's 
Gods  Fed.  ProG.  p.  2074;  Missouri  v.  Dock- 
ery,  101  U.  S.  165,  48  L.  ed.  133,  63  L.R.A. 
571,  24  Sup.  Ct.  Rep.  53 ;  Miller  v.  Guasti, 
266  U.  8. 170,  ante,  173, 33  Sup.  Ct.  Rep.  40 ; 
AfknfiMn  Dental  Mfg.  Co.  v.  Iowa,  226  U.  S. 
Md  mnti^  SCO,  S$  Sup.  Ct  Rep.  168. 
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In  the  following  cases  it  has  beea  held 
proper  for  the  city  to  require  that  no  milk 
be  sold  unless  the  cows  from  which  it  eame 
were  tuberculin  tested. 

State  V.  Nelson,  66  Minn.  166,  34  LJtJL 
318,  61  Am.  St.  Rep.  300,  68  N.  W.  1066; 
Nelson  v.  Minneapolis,  112  Minn.  16,  20 
L.R.A.(N.S.)  260,  127  N.  W.  445;  New  Or- 
leans V.  Charouleau,  121  La.  800,  18  L.R.A 
(N.S.)  368,  126  Am.  St  Rep.  332,  46  So. 
Oil,  15  Ann.  Cas.  46;  State,  Borden's  Con- 
densed Milk  Co.,  Prosecutor  v.  Board  of 
Health,  81  N.  J.  L.  218,  80  Atl.  30;  Limber 
V.  Meadville,  Crawford  Common  Pleas,  Pa. 

Before  the  constitutional  objection  of  de- 
nial of  equal  protection  of  the  law,  because 
of  unwarranted  classification,  can  be  in- 
voked, it  must  appear  that  the  classification 
rests  upon  no  reasonable  basis. 

Rosenthal  v.  New  York,  226  U.  S.  260, 
ante,  212,  33  Sup.  Ct  Rep.  27;  Toyota  v. 
Hawaii,  226  U.  S.  184,  ante,  180,  33  Sup.  Ct 
Rep.  47. 

The  following  cases  afford  authority  for 
the  classification  resorted  to: 

Reid  V.  Colorado,  187  U.  S.  137,  47  L.  ed. 
108,  23  Sup.  Ct.  Rep.  02,  12  Am.  Crim.  Rep. 
506;  Mutual  Loan  Co.  v.  Martell,  222  U.  S. 
225,  235,  56  L.  ed.  175,  170,  32  Sup.  Ct 
Rep.  74,  Ann.  Cas.  1013  B,  520. 

The  ordinance  in  question  does  not  author- 
ize the  taking  of  property  without  due 
process  of  law. 

Jacobson  v.  Massachusetts,  107  U.  S.  11, 
35,  40  L.  ed.  643,  654,  25  Sup.  Ct  Rep.  358, 
3  Ann.  Cas.  765;  New  York  ex  rel.  Lieber- 
man  v.  Van  De  Carr,  100  U.  S.  552,  50 
L.  ed.  305,  26  Sup.  Ct.  Rep.  144;  Reid  v. 
Colorado,  187  U.  S.  137,  47  L.  ed.  108,  23 
Sup.  Ct  Rep.  02,  12  Am.  Crim.  Rep.  506. 

Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

Error  to  review  a  judgment  of  the  su- 
preme court  of  Wisconsin  siutaining  the 
validity  of  an  ordinance  of  the  common 
council  of  the  city  of  Milwaukee,  regulating 
the  sale  of  milk.f 

tNo  person  shall  bring  into  the  city  of 
Milwaukee  for  sale,  either  by  wagon,  cart, 
train,  or  any  other  kind  of  vehicle,  or  keep, 
have,  or  offer  for  sale  or  sell  in  said  city, 
any  milk  or  cream  drawn  from  cows  out- 
side of  said  city,  contained  in  cans,  bottles, 
or  packages,  unless  such  cans,  bottles,  or 
other  packages  containing  such  milk  or 
cream  for  sale,  shall  be  marked  with  a 
legible  stamp,  tag,  or  impression,  bearing  the 
name  of  the  owner  of  such  e«ws  from  which 
such  milk  was  drawn,  giving  his  place  of 
businees,  including  the  name  of  city,  street 
and  number,  or  other  proper  address,  and 
unless  the  owner  or  owners  of  such  eows 
shall,  within  one  year  from  the  passage  of 
this  OTdinanoe,  file  in  the  oAee  af  oommis- 
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577]  'Hm  ordinmnoe  proridet  that  bo  milk 
drawn  from  cowb  outside  of  the  citj  ehall  be 
brought  into  the  city,  eontained  in  cam, 
bottles,  or  packages,  unless  they  be  marked 
with  a  legible  stamp,  tag,  or  impression 
bearing  the  name  and  address  of  the  owner 
of  the  cows,  and  unless  such  owner  shall, 
within  one  year  from  the  passage  of  tho 
ordinance,  file  in  the  otEce  of  the  commis- 
sioner of  health  a  certificate  of  a  duly  li- 
censed veterinary  surgeon  or  other  person 
given  authority  by  the  State  Lire  Stock  San- 
57  8]itary  Board  to  make  'tuberculin  tests, 
staling  that  such  cows  have  been  found  free 
from  tuberculosis  or  other  contagious  dis- 
eases. The  certificate  is  required  to  give  a 
number  which  has  been  permanently  at- 
tached to  each  cow  and  a  description  sufll- 
cient  for  identification.  The  certificate 
must  be  renewed  annually,  and  must  show 
that  the  cows  are  free  from  tuberculosis  or 
otlicr  contagious  diseases. 

A  sliort  time  before  the  ordinance  was  to 
go  into  efl'ect  this  suit  was  brought  against 
the  city  and  Dr.  Bading,  its  health  commis- 
sioner, to  restrain  the  enforcement  of  the 
ordinance.  After  a  hearing,  judgment  was 
entered,  dismissing  the  complaint,  and  the 
judgment  was  affirmed  by  the  supreme  court 
of  the  state. 

The  plaintiff  (we  shall  so  call  him)  al- 
leged that  he  brought  the  suit  for  himself 
and  all  other  producers  of  and  dealers  in 
pure,  wholesome  milk,  as  it  involved  a  ques- 
tion of  common  interest  to  many  persons. 
He  alleged  also  the  following:  He  is  a 
farmer,  living  about  17  miles  from  Milwau- 
kee, and  maintains  a  large  dairy  herd  of 
cattle,  and  is  enjoying  a  profitable  dairy 
business,  shipping  milk  into  Milwaukee  to 
certain  retail  milk  dealers  in  the  city.  His 
herd  is  healthy,  so  far  as  he  is  able  to  know 
or  judge.  He  keeps  his  stables  wholesome 
and  clean,  and  if  his  oows  become  sick  or 
affected  in  any  way  with  any  infectious  or 
contagious  disease,  so  far  as  he  is  able  to 


learn  w  diseover  by  giving  carefol  attentioii 
to  kis  herd  in  its  feeding  and  care,  hs  re- 
moves BQck  animals  immediately.  So  far 
as  he  is  able  to  disoover,  his  herd  is  abao- 
lutely  free  from  disease,  and  the  milk  he 
offers  for  sale  in  Milwankee,  or  will  offer 
for  sale^  is  and  wiD  be,  so  far  as  he  is  able 
to  discover,  aheolutely  pure  and  wholesome; 
and  all  thai  proves  to  be  impure  and  un- 
wholesome upon  being  tested  is  the  usual 
and  customary  manner  will  be  withdrawn 
from  sale. 

Bading,  as  commissioner  of  health  of  the 
city  of  Milwaukee,  threatens,  on  and  after 
April  1,  1909,  to  execute  *the  ordinance,[579 
and  confiscate,  forfeit,  and  destroy  all  milk 
shipped  by  plaintiff  and  other  producers  to 
be  sold  in  Milwaukee  contrary  to  the  re* 
quirements  of  the  ordinance,  unless  re- 
strained; and  if  he  does  so  irreparable  in- 
jury will  be  caused  plaintiff  and  such  other 
producers,  and  make  their  business  of  main- 
taining a  dairy  absolutely  unprofitable  as 
well  as  impracticable. 

The  tuberculin  test  required  by  the  ordi- 
nance is,  as  plaintiff  is  informed  and  be- 
lieves, wholly  unreliable,  untrustworthy,  and 
entirely  worthless  so  far  as  being  a  guide 
or  protection  to  the  public  as  to  whether 
or  not  the  cows  tested  by  it  are  free  from 
the  germs  of  tubereuloeis  or  any  other  in- 
fectious disease. 

The  milk  threatened  to  be  eonfiscated« 
shipped  to  Milwaukee  for  sale  by  plaintiff 
and  other  producers,  when  pure  and  whole- 
some, is  not  dangerous  to  public  health  be- 
cause, perchance,  the  owners  of  the  cows 
producing  the  milk  have  not  had  the  cows 
tested,  or  have  failed  to  secure  the  cer- 
tificate of  a  veterinary  surgeon  or  other  per- 
son, as  required  by  the  ordinance. 

It  is  alleged  that  the  Constitution  of  the 
state  and  the  14th  Amendment  of  the  Con- 
stitution of  the  United  States  are  violated. 

A  motion  to  dismiss  is  made  on  the 
ground  that  the  questions  in  this  caec^  nn- 


sioner  of  health,  a  certificate  of  a  duly  li- 
censed veterinary  surgeon,  or  of  any  other 
gerson  given  authority  by  the  State  Live 
tock  Sanitary  Board  to  make  tuberculin 
tests,  stating  that  such  cows  have  been  test- 
ed with  tuberculin  and  found  free  from 
tuberculosis  or  other  contagious  diseases. 
Such  certificate  shall  give  a  number  which 
has  been  permanently  attached  to  each  cow, 
and  a  description  sufficiently  accurate  for 
identification,  stating  the  date  and  place  of 
such  examination,  and  such  certificate  shall 
be  good  for  one  year  from  date  of  its  is- 
suance. Such  certificate,  however,  must  be 
renewed  annually  and  filed  in  the  office  of 
the  commissioner  of  health,  and  each  such 
certificate  shall  show  in  each  case  Uiat  the 
aninuils  from  which  such  milk  was  drawn 
are  free  from  tuberculosis  or  ether  eon- 
•7  Ii.  ed. 


tagious  diseases.  All  milk  and  cream  from 
side  and  diseased  cows,  or  cows  fed  on  re- 
fuse or  slops  from  distilleries,  or  vinegar 
factories,  unless  such  refuse  or  slops  be 
mixed  with  other  dry  sanitary  grain  or  food 
to  a  consistencT  of  a  thick  mush,  or  other 
than  good  wholesome  food,  er  milk  that  Is 
dangerous,  or  that  mav  i^ect  or  be  detri- 
mental to  life  or  health,  or  that  has  been 
adulterated,  or  is  below  the  standard  fixed 
by  §  17  of  this  chapter,  or  which  does  not 
conform  to  all  other  provisions  of  this  chap- 
ter, shall,  upon  discovery  thereof,  be  con- 
fiscated, forfeited,  and  immediately  de- 
stroyed by  or  under  the  direction  of  the 
commissioner  of  health,  bacterioloffist,  or 
officer  detailed,  who  shall,  if  done  in  good 
faith,  be  held  harmleee  in  damage  therefotc^ 
in  any  suit  ot  ~ 


m-MI                     BUPSBaOB  CDOBT  OT  THE  VSJTXD  STATES.  Oat.  Tmu, 

Smr  tka  d«eUloBi  of  thli  eonrt,  u*  to  far  of  milk  dnwn  from  dUeM«d  «om  ii  farbU- 

foraeloMd  u  to  make  tbeir  ditenwlon  nn-  den  within  tlie  dty:  that  the  bealth  oOwr 

iiei  liiaif      The  motion  ii  overruled.  may  lemore  a  diaeaaed  animal  to  a  plac* 

Tbe  parUrular  eontentlon  of  plaJntifl  la  whare  it  will  not  apread  infection)  and  that 

that  the  ordinance  Tiolatea  the  14th  Amend-  he  maj  apply  any  known  teat  to  determine 

ment   to   the   Oonatitntion   of   tbe   United  whether  the  animal  ia  afflicted  with  tuber- 

Btatca    heeauae    It    diacrlmlnatea    between  culoaia.    Inapeetion  and  care,  therefore,  esn 

milk  drawn  from  eowa  outeide  of  Milwaa-  ha  applied  to  tbe  animate  within  the  ei^, 

kae  and  milk  drawn  from  eowe  within  tbe  and  ii  ie  applied  aleo  to  the  milk  drawn 

d^.    Therefore  the  diarge  ia  that  the  ordi-  from  inch  animala.     It  cannot  be  applied 

nanoe  doaa  not  aifeat  all  peiaona  alike.    It  to  animala   kept  outeide  of   the   eity.     It 

wv  regard  the  territorial  diitinetion  mere-  oaa  only  be  applied  to  the  milk  drawn  from 

If,  that  la,  milk  from  eowi  onteide  and  milk  tbem.    The  ooort  noticed  tbii  difference  and 

from  eowa  within  tha  ellg>,   there   la   eer-  the  difference  in  the  regvlationa,  made  nee- 

taioly   BO   diiorlminatlon.     All    prodneen  eaaary  by  it.    "There  are  brought  into  Hil- 

CSO]  'ontaide  of  the  dty  are  treated  alike,  wankee,"  the  court  eaid,  "from  outeide  of 

PlalnUff  idcnttflca  himaelf  in  Intereat  with  tha  dty,  about  26,000  g^ona  of  milk  every 

kUoftkemandiueeforallofthem.  Hetbere-  day,  drawn   from  more  than   10,000  eowa. 

fore  aeeka  groanda  of  eomperiion  other  than  It  would  be  preotiealiy  impoeaible  to  eub> 

the  loealify  of  the  dalrlea,  and  urgee  that  Jeet  tbii  quantity  of  milk  to  a  mieroae^Ie 

the  diicrlmlnation  exiate  In  tbe  dlfferenee  examination,  or  to  eubject  it  to  what  la 

betwoen  the  teata  to  which  eowi  kept  out-  called  in  the  e*ldenee  the  centrifugal  teet, 

aide  of  the  city  are  eubject  and  tbe  teat  to  whldi   would    alio    require   tbe   uae    of    a 

whieh  cowe  within  the  dty  are  aubjeet.  microecope,  although  not  to  the  eama  ai- 

To  anatain  hia  contention  plaintiff  In  er-  tent.    Each  animal  within  the  city  can  be 

tot  dtee  an  ordinance  of  the  city  which  pro-  aubjeoted  to  an  Individual  examination,  a 

▼Idee  that  no  eowe  or  cattle  aball  be  kept  mlnrcMMpIe  teat  of  eamplea  of  ita  milk,  an 

In  the  dty  without  permit  from  the  eom-  inipection   ae   to   ite   condition   of   health, 

milaioner  of  health,  except  at  plaeea   pro-  and  the  tuberculin  teet  applied  directly  nn- 

Tlded  or  eatabliibed  for  purpoaea  of  alaugb-  der  the  ordera  of  the  health  commiaaioner. 

tnlng,    and    that   tbe    etablea   and   placei  Thia  ii  a  eufficiant  baaia  for  eeparate  legia- 

where  ench  animate  may  be  ebalT  be  kept  Istlon   relating  to  milk   ahtpped   into   the 

at  all  time*  in  a  cleanly  and  wboleaome  city.    There  are  other  regulationa  covering 

eoaditlon  and  properly  veatilaled,  and  that  tbe  eale  of  milk  drawn  from  cowe  kept  with- 

no  peraon  aball   allow   any   animal   to   be  In   the   elty."      [144   Wie.   977,   4S   L.R.A. 

therein   which    ia   affected   with   any   eon-  {N.8.]  1060,  120  N.  W.  SIS.] 

ta^one  and  peiUlential  dlieaae.  We  concur  in  the  conclualon  of  the  court. 

Tbii  ordinance  waa  supplemented  by  vari-  The  different  rituatlona  of  tbe  animala  re- 

0UB  rules  made  by  tbe  health  commissioner  quire  different  regulations.    Cowe  kept  out- 

in  regard  to  cleanliness  of  tbe  stabling  of  side  of  the  dty  cannot  be  inspected  by  the 

the  animate,  keeping  from  them  peraoni  in-  bealth  offleers)  they  can  be  inapeetad  bj  a 

feeted    or    who    have   been   exposed    to   dis-  licensed  veterinary   lurgoon,  and   a   eartifl- 

eaae,  requiring  applications  for  permits  to  cate  of  the  fact  and  the  identic  of  the  eowa 

be  accompanied   by   the   certificate   of   the  gj,^  u,,  „i||£  suthenticated  as  required  by 

veterinary  surgeon,  showing  that  tbe  ani-  0,9  ordinance.     The  requirements  are  not 

maU   have   been   teeted  by   the   tuberculin  ^^rtuon^U;   th^   are  properly   adaptive 

t«t.  and  shown  by  .a,d  test  to  be  free  from  to  the  conditions.    They  are  not  di-crimina. 

tuberculoefe,    and    that    they    are    not    af-  tor,;  they  have  proper  relation  to  the  pur- 

feetcd   with   any   infectious   or   eontagioua  ''  ^    '                 iVt  j      -n.  a  ^    r... 

diaease.  If  the  animal,  become  eubaequfntly  P«-    *?  JT  ''«™?3^^,.  ^"^  ^\^*^ 

infected,  they  are  to  be  removed  frU  the  ^  "?  *'"•  necea.^  for  it  we  cannot  q»»- 

-i*r\!r^jt.™_j  -«  r_  *v.  ».«....  .w..!.?^  Won.     Jaeobaon  v.  Maaaachuaetta,  1B7  U.  S. 

dty^or  dUpoeed  of  in  th.  mamier  provided  jj_  ^^  l.  ^.  ««,  M  Sup.  CtTRep.  SBS,  S 

Ttrei   oontentlona  are.   notwith.Unding,  *"»-  9^  "f;  ff^^'"^'*?^.!-.^ 

made;      (1)    The   rule,   were   promulgaW  J'"''^  "*  °- t  ^'.^       ?!       li 

after  thla  auH  was  begun.     (S)   The  com-  Sup.  CL  Hep.  SOlj  Mutual  Loan  Co.  v.  Mar- 

^oaTw  ^   no   aSty  to  make  the  Wl,  2M  n.  B.  MB,  H  L.  ed.  176,  82  8np. 

rulea.      (3)    They    are    radically    different  C*-  Kep.  74;   Purity  Extract  ft  Tonic  Co. 

mlea  from  the  mlea  as  to  eow.  kept  out-  v.  Ijnoh,  £2S  U.  S.  IW,  ante,  184,  S3  Su^ 

side  of  the  city.  Ct-  Eep.  44;  Croeaman  v.  Lurman,  IK  U. 

The  third  contention  fa  the  only  one  that  H.  IBS,  4B  L.  ed.  401,  24  Sup.  Ct  Hep.  2S4i 

invotvM  a  Federal  qneaUon.    The  other.  In-  New  Orleans  Qaallght  Co-  v.  Drainage  Oosn* 

saijrotn  local  qneetions  only,  'and  the  au-  miaaion,  1B7  D.  8.  40,  tt  L.  ed.  S3I,  U 

>>/«aM  M>Br<  of  tbe  state  dMidad  that  the  uU  Bap.  Ot  Bap.  4TI. 
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In  St.  John  ▼.  New  York,  201  U.  8.  083, 
50  L.  ed.  896,  20  Sup.  Ci.  Rep.  554,  5  Ann. 
Cag.  800,  we  said  that,  in  considering  the 
classification  of  a  law,  not  only  its  final 
purpose  must  he  regarded,  but  the  means  of 
its  administration.  The  ease  is  quite  in 
point.  There  regulations  were  attacked  as 
discriminating  between  producing  and  non- 
producing  vendors  of  milk  with  a  view  to 
securing  its  freedom  from  adulteration; 
and  adulterated  milk  was  defined  by  law  to 
he  that  to  which  something  was  added  or 
from  which  the  cream  was  removed  or  was 
naturally  deficient,  or  taken  from  eows  fed 
on  certain  things  or  when  in  certain  con- 
ditions. The  regulations  were  directed  to 
the  inspection  of  samples  of  milk  from  the 
entire  herd.  A  producing  vendor  could  ex- 
empt himself  from  the  penalties  of  the  law 
by  proving  that  his  milk  was  in  the  same 
condition  as  when  it  left  the  herd.  The 
nonproducer  had  not  that  privilege.  St. 
John,  who  was  a  nonproducing  vendor,  of- 
fered to  prove  such  fact  as  to  the  milk  he 
offered  for  sale,  but  the  proof  was  rejected 
and  he  was  convicted  of  violating  the  law. 
Th#  conviction  was  sustained  against  his  at- 
tack of  discrimination  in  the  law.  In  that 
ease,  as  in  this,  a  disregard  of  the  regula- 
tions was  sought  to  be  justified  by  the  as- 
sertion of  the  purity  of  the  milk  offered 
for  sale. 

Plaintiff  also  contends  that  the  provision 
of  the  ordinance  which  requires  milk  that 
does  not  conform  to  its  requirements  to  be 
confiscated,  forfeited,  and  immediately  de- 
stroyed, takes  his  property  without  due 
process  of  law. 

To  sustain  his  contention,  he  assumes  the 
purity  of  his  milk,  though  it  has  not  been 
588]  tuberculin  tested,  and  then  'asserts 
that  "milk  of  this  kind  cannot  be  confiscat- 
ed and  destroyed  simply  because  it  is  not 
accompanied  with  a  certificate  of  a  veteri- 
nary surgeon  or  of  some  person  authorised 
by  the  Live  Stock  Sanitary  Board  of  the 
state  of  Wisconsin,  as  provided  by  said  ordi- 
nanoe,  certifying  that  the  tuberculin  test  has 
been  applied."  But  plaintiff  overlooks  the 
allegation  of  his  complaint.  His  allegation 
is  not  that  his  cows  are  free  from  infectious 
or  contagious  disease,  but  only  ''so  far  as 
he  is  able  to  learn  or  discover."  And  the 
allegation  of  his  willingness  to  withdraw 
tainted  milk  from  sale  depends  upon  the 
same  contingent  knowledge  or  information. 
He  overlooks  also  the  findings  of  the  courts 
against  the  sufficiency  of  his  information, 
and  their  demonstration  of  the  necessity  of 
the  tests  established  by  the  ordinance.  But 
even  if  the  necessity  of  the  tests  be  not 
demonstrated  and  the  beliefs  which  induced 
tliam  may  be  disputed,  they  cannot  be  pro- 
•f  L.  ed. 


nounced  illegal.  In  Laurel  Hill  Cemetery 
v.  San  Francisco,  218  U.  S.  858,  54  L.  ed. 
515,  80  Sup.  Ct.  Rep.  301,  we  expressed  the 
deferenoe  which  must  be  accorded  to  local 
beliefs,  saying  that  we  would  not  overthrow 
an  exercise  of  police  power  based  on  them 
to  protect  health  merely  because  of  our  ad- 
herence to  a  contrary  belief.  It  will  be  ob- 
served, therefore,  that  the  contention  of 
plaintiff  is  without  foundation,  and  that 
the  ordinance  is  not  an  arbitrary  and  un- 
reasonable deprivation  of  property  in  a 
wholesome  food,  but  a  regulation  having  the 
purpose  of  and  found  to  be  neoessary  for 
the  protection  of  the  public  health. 

The  police  power  of  the  state  must  be  de- 
clared adequate  to  such  a  desired  purpose. 
It  is  a  remedy  made  necessary  by  plaintiff 
acting  in  disregard  of  the  other  provisions 
of  the  ordinance, — ^that  is,  failing  to  have 
his  cows  tested  and  their  milk  authenti- 
cated, as  prescribed.  The  city  was  surely 
not  required  to  let  the  milk  pass  into  con- 
sumption and  spread  its  possible  contagion. 
This  seems  to  be  the  alternative  for  whieh 
plaintiff  contends,  and  might  occur.  All 
milk  produced  outside  of  the  city  bad 
amounted,  the  'supreme  court  said,  to  [584 
3,500  eight-gallon  cans  daily.  Criminal  pains 
and  penalties  would  not  prevent  the  milk 
from  going  into  consumption.  To  stop  it 
at  the  boundaries  of  the  city  would  be  its 
practical  destruction.  To  hold  it  there  to 
await  judicial  proceedings  against  it  would 
be,  as  the  supreme  court  said,  to  leave  it 
at  the  depots,  "reeking  and  rotting,  a  breed* 
ing  place  for  pathogenic  bacteria  and  in- 
sects during  the  period  necessary  for  notice 
to  the  owner  and  resort  to  judicial  proceed- 
ings." 

We  agree  with  the  court  that  the  destruo- 
tion  of  the  milk  was  the  only  available  and 
efficient  penalty  for  the  violation  of  the 
ordinance.  The  case,  therefore,  comes  with- 
in the  principle  of  the  cases  we  have  cited 
and  of  New  York  ex  reL  Lieherman  v.  Van 
De  Carr,  199  U.  S.  552,  50  L.  ed.  805,  28 
Sup.  Ct.  Rep.  144.  In  other  words,  as  the 
milk  might  be  prohibited  from  being  sold, 
at  the  discretion  of  the  board  of  health,  and 
even  prohibited  from  entering'  the  city 
(Reid  V.  Colorado,  187  U.  S.  137,  47  L.  ed. 
108,  23  Sup.  Ct.  Rep.  92,  12  Am.  Crim.  Rep. 
606),  a  violation  of  the  conditions  upon 
which  it  might  be  sold  involves  as  a  penalty 
its  destruction.  Plaintiff  sets  up  his  be- 
liefs and  judgment  against  those  of  govern- 
ment, and  attempts  to  defeat  its  regula- 
tions, and  thereby  makes  himself  and  his 
property  a  violator  of  the  law.  In  North 
American  Cold  Storage  Ca  v.  Chicago,  211 
U.  S.  306,  815,  58  L.  ed.  195,  199,  29  Sup. 
Ct  Rep.  101.  15  Abb.  Omi.  2.T^  ^%  viS^Xii 


tUA,  US                   supreme:  court  of  the  united  states.  Oor.  Itaii, 

Hr.  Juatice  Peckbam,  that  food  which  ia  not  earlier  act,  aa  governinK  the  manner  of  de- 

St  to  b«  eat«,  "if  Icept  for  aale  or  in  dan-  porUtion,   although  each   of  thoae  aeetiona 

nr  of  being  aold  ia  itaelf  a  DUiaaiice,  and  a  ^egina   by    providing    for    the    taking    into 

nulaanM  of  tba  moat  dangeroua  kind;    in-  ="«'*^?  <>*  •  ■*'"  '"f]***  «»  ">»«»™I  "'thin 

volTing,  aa  it  doea.  the  health.  U  not  th.  Y^\7  l^^"  !l^.  '^^AO^uu.  yi,  to   Dlseat 

Uvea,  of  persona  who  May  eat  it."    And  it  Bnp.  ct.  1908.1 

waa  decided  that  in  luoh  eaae  the  food  could  AUena  —  deportation  —  power  of  C!oii- 

be  aeUed  and  destroyed,  and  that  a  prori-  cres*. 

rion  for  a  hearing  before  aeUure  and  con-  2-  Conp«a   oould    conatitationaUy    pro- 
damnation  waa  not  neceaaary.    It  waa  also  'J^*'  "  "  *<>"•  ^'a^^>^»^  'i'"^*!?  ^' 

j„ij  J  *v  *  11.      f  ti    *__j  1..J  k'.  1W7,  g  8,  aa  amended  by  the  act  of  Hareh 

decided  that  the  owner  of  the  food  had  hia  ^^    {^^^    j  ^    ,^^    ^l,^  deporUtion   of   any 

remedy  againat  the  arbitrary  action  ol  the  ^jj^  ,„„„  ,„„„d  practiSing  proatituti™ 

health  offlear*.  after  her  entry  into  the  United  SUtea. 

It  ia,  however,  taid  that  plaintiff  ia  pre-  [For  other  cuei,  aee  Allena,   TI.,  to   Dl(aat 

eluded  from  auch  remedy  became  the  ordi-  8°P'  '^-  ""8' 

nanM.    expreaaly    providi    that   the    health  Conntltntlon.I  tow  -  es  poM  fftdo  tawa 
^ee™  ".haU  be  held  harmlea.  in  damag«;;  ^  ^Srnrohfbition"''  U.  8.  Conat  art  1. 
B8B]for  'their  acta  "if  done  in  good  faith."  j   9^   againat   em  piMl  faeto  lawe,   hai   no 
It  may  be  that  that  portion  of  the  ordinance  application  to  pro»isiona  like  thoM  ol  the 
ia  eeparabte  if  invalid.    The  anpreme  court  act  ol   February   20,    1907,   |   3,   and   the 
of  the  atate  aaid   it  waa  not  necessary  to  amendatory  act  of  March  ZS,  1910,  |  !,  for 
paaa  upon   the   proviaion.     What   Tiew   it  the  deportation  of  alien  women  found  prac- 
might  entertain  It  did  not  clearly  expreaa.  tiaing  prostitution   after   their  entry   into 
In  deUrmining  the  validity  of  the  provision  f^"  United  SUtee. 
-,                .         .7  .T     .....         ,                      .1    .  [For  ritber  caspfL  b>* 
the  oourt  aaid  that  it     must  assume  that 
the  ordinance  ia  otherwise  valid,"  and  that 
it  could  not  preaume  that  plaintiff  would 
diaregard  the  ordinance  held  by  it  "to  be 
valid,  or  place  bia  property  in  a  co 
to    invite    ita   destruction."      "Self-ii 
damage,"  the  court  added,  "is  not  recover- 
able."   The  open  judicial  inquiry  ia  in  such  .   „„_.,    ,          ..      «,  .  ,  .  «       .... 
«ase:    "Wa.  the  damage  aelf.  inflicted  I"    In  A  *^=.*^  1^™  ""Z  "^'''i*  Court  of  the 
other  worda,  aa  we  uidcraUnd  the  court,  ■*,  "■"*«*  9^^  '"  ""•  ^''^'''*  *t  ^^ 
a  question  upon  that  portion  of  the  ordi-  "^^  ^  review  an  order  refusing  relief  by 
nance  ha*  not  yet  reached  a  justiciable  stage.  ''"^  "'[P"  ^^  "•  a"'""  ""K"  to  be  de- 
There  U  cerUinly  no  destruction  of  the  milk  ^°t^-,   ^"°<^;  ,  ,  .     .,         ,    . 
impending.     Indeed,  according  to  the  .lie-  The  tact*  are  stated  in  the  opinion, 
gationi  of  the  oomplaint,  there  i*  a  threat  Mr.    Joabna    Freenuin     Grosler     sub- 
only,  to  be  executed  if  plaintiff  should  take  mitted  tba  cause  for  appellant.    Mr.  John 
milk  into  the  city,  which,  though  he  alleges  A.  Deweess  was  on  the  brief: 
ha  is  anxious  to  do,  he  may  not  do.  "Due  process"  of  law  in  our  judicial  aya- 

Judgment  afflrmad.  tem  takes  the  plaos  of  the  "Haw  of  the  land" 
under  the  Magna  Charta. 

S  Kent,  Com.  Sth  ed.   13;   Story,  Const. 

^^  I    1783;    Taylor    v.    Porter,    4    Hill,    146; 

HELENA  BUOAJEWITZ,  Appt.,  Fletcher  v.  Peck,  e  Cranch,  13S,  3  L.  ed.  178 ; 

V.  Vanzant  v.   Waddel,  2  Yerg.  260;    Bank  of 

LOUIS    ADAMS,    United    States    Inspector  Columbia  v.  Oakely,  4  Wheat.  235,  4  L.  ed. 

By  due  proeeas  of  law  la  not  simply  meant 

an  act  of  Congreaa,  but  law  In  Its  r^nlar 

(See  S.  C.  Reporter's  ed.  586-991.)  course  of  adminiatration  through  the  oourt* 

of  justice. 

»ii«n»~  fiport»aoa  ~  limitation.  Qrtene  v.  Brlgga,  1  Curt  0.  0.  885,  Fed 

,iiSl'^rt.i£:\^,'\ii:^i'b^^.  <^"- ^^  "''■■  «•■«-'■  ■^"•r. "  '•. 

SUt.  Supp.  1911,  p.  602),  t  2,  striking  out  405,  75  Am.  Dec.  616;  Hoke  v.  Henderson,  15 

the  limitaUon  of  three  yeara  in  the  provUion  N.  C.    (4  Dev.  L.)    15,  25  Am.  Dee.  BTTi 

of  the  act  of  February  20,  1907  (34  Stat,  at  Jones  v.  Perry,  10  Ycrg.  59    30  Am.  Dee. 

L.  898.  chap.  1134),  8  3,  for  the  deportation  430     Brown  v.  Hummel,  6  Pa.  88,  47  Am. 

of  any  alien  woman  found  praetismg  proa-  yw   431-  1  Kpnt  Com    I  24 

titutlon    after    her    entry    into    the  Tjnited  "«■  "1.  1  Kent,  Com.  §  24. 

i^atea,  iB  not  ebutgtd  because  such  amend-  By    'judicial  power  in  the  Conatitution" 

Mtorr  Mt  ttiU  rwftn  to  U  20,  21  o!  tht  l«  «M»at  that  aoorce  of  power  which  wa* 
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recogniied  Mid  undeTatood  to  b«  tueh  kt  the  tfa*  franura  of  the  ConaUtatloii,  Msd  nrt 

time  of  the  adoption  of  the  Coutitation.  nld  powen  1b  tha  eMgntlTa  branch  of  tt* 

Federalist,   80;    Ex   parte   Randolph,   £  goTenunent 

Brock,  447,  Fed.  Cai.  No.  11,S5S.  Coolej,  Conit  Um.  87)  Storj,  Cm*!.  Slft- 

The  term  "pereoD*"   in   the  Coiutitution  S8S;  Federaiiat,  47;  1  BL  Com.  14(1)  •  A& 

of  the  United  State!  applie*  to  aliens.  k  ^.  Bne.  Law,  p.  SSI. 

Yick  Wo  V.  HopkiiB    118  U.  a  360    3B8,  ^(.j,^   ^^j^        q^^    ^^   ^ 

30  L.  ed.  220,  225.  8  Sup.  Ct.   Rep.   lOM;  ^^^^^^  ^^^^  ,„^  (or  appellee.: 

Wo.B  Wing  V.  United  Stat.,,  163  U.  S.  MB,  ^^              ^    delegauTt..   the   «»mU» 

242.  41  L.  ed.  143,  145,  18  Sup.  Ct.  R,p.  977;  branch  of  the  government  th.  anthorit,  to 

Re  Ah  Forg,  3  Sawy.  167   Fed.  C«.  No  102;  ^^^^^  j^,  pro.i.ion.  of  Uw  .ith  rafnU. 

Ho  Ah  Kow  V.  Nuran,  6  Sawy.  652,  Fed.  Caa.  ^^  ^^  deportation  of  aliena. 

No.    S,546;    Carlisle    t.    United    Statet     16  Fong  Yne  Ting  t.  United  SUte.,  148  U.  S. 

Wall.  147.  21  L.  ed.  428;  Re  Chow  Qoo  Poo.,  ggg  ^'j  „,   jT'l.  ed.  006,  911,  018,  18  Sup. 

25  Fed.  77;  Re  Wong  Yung  Quy,  Q  Sawy.  ^  ^     jgjj    y^       „i      ,  y^ij^  gtate., 

232,  47  Fed.  717 ;  Re  Lee  Tong,  9  Sawy.  333,  igj  ^f  g    ^^g    237,  41  L.  ed.  140.  143,  10 

18  Fed.  253 ;  Re  Tiborcio  Parrott,  0  Sawy.  g^p  qj  r,     977 .  j^p^e^  LnmigraDt  Cm* 

349,   1    Fed.  511 ;   SUte  t.  Montgomery,  04  ,y^aUya  t.  Fieher)  180  U.  8.  86,  100,  47 

Me.  102,  80  Am.  St.  Rep.  888,  47  AU.  16B,  l.  ed.  721,  725,  23  Sup.  CL  Re^  911;  Unitrf 

16  Am.  Crim.  Rep.  117;  Carliala  t.  United  states  ex  rel.  Turner  v.  WilHams,  104  U.  8. 

SUtea,  16  Wall.  147,  21  L.  ed.  426.  2Tg^  4B  L.  ed.  070,  84  Sup.  Ct  Rep   710; 

Anarchy  is  a  crime  under  the  law;  one  of  United  SUtes  t.  Ju  Toy,  108  U.  B.  268,  4> 

the  severest  erimei  known  to  the  law;  even  L.  ed.  1040,  26  Sup.  Ct.  Rep.  H4i  Chin  Tow 

worse    than    that    of    treason.      He    who    la  v.  United  SUtes,  208  U.  S.  8,  68  L.  ed.  880, 

guilty   o(  treason  only  repudiates  his  aUe-  28    Bup.    Ct    Rep.    801;    United    States   t. 

glance  to  one   Borereign,  that  he  may  de-  Wong  You,  288  U.  B.  67,  66  L.  ad.  SM,  II 

clare  hia  allegiance  to  anothar  sovereign, —  Sup.  Ct  Rep.  106;  Tang  Tun  v.  Edaall,  tU 

tluit  he  may  hecome  a  force  to  enable  one  U.  S.  07S,  66  L.  ed.  60S,  88  Sup.  Ct  Bafb 

sovereign  to  overcome  and  destroy  the  otber  360;  Low  Wah  Saey  v.  Backus,  828  O.  B. 

sovereign.     An  anarchist  not  only  ledu  to  460,  468,  66  L.  ed,  1186,  1167,  82  Bap.  Oi 

repudiate  his  allegiauee  to  his  sovereign, —  Rep.  734. 

not  only  attempts  to  destroy  the  govern-  The  Immigration  aet,  as  amended  Uanh 

ment  of  his  sovereign, — but  ha  seelcs  to  de-  28,  1010,  is  not  e>  post  faet«  lagialation  H 

stroy  all  governmenta.    Therefore,  anarchy  applied  to  appellant 

ia  the  blackest  crime  known  to  the  law.  Fong  Yua  Ting  v.  United  StntM,  140  U.  8. 

Lewis  T.  Daily  News  Co.  81  Md.  486,  80  730,  87  L.  ed.  910,  13  Sup.  Ct  Rep.  1018) 

L.R^.  59,  32  Atl.  246;  Spies  v.  People,  182  Johannaaaen  v.  United  Statn,  22S  U.  B.  827, 

111.  1,  3  Am.  St  Rep.  320,  12  N.  K.  866,  17  242,  66  L.  ad.  1068,  1072.  82  Sup.  Ct  B^ 

N.  E.  808,  8  Am.  Crim.  Rep.  670;  People  t.  613. 

M0.I.  3.  Mi..    139,  73  ».  V.  Sup,.  M.  j,^  ,^„  j,,^„  j,„,^  ^  „^„^ 

Yet  this  act  tn  question   authorues  the  .  ,|^  court 

o«utr™  br..ch  ol  th,  go,.™.™.  I.  I,,,  ^.^  ^  ^              ,^  „  „^„  j,,j„ 

..mto,7.fU.Unlt.lSt.t=  ,h<,l..jl.  ^..^ppM  U  th.1  lh.'«t  ot  Kxb  M, 

jr,m.  "«""»»  ''•JX^'°'  "r     '"IS"'  '«».  D.  S  Canp.  8Ul.  Supp.  Mil,  pp.  Ml, 

.^     ;,".5   ..'".       "t     •   f"!  ".7i  ^^  SM,  nliri  on  u  .ithoritr  tor  th.  unM. 

th.   U».t.d  BUt«  who  ,.  found  snJtj  ol  „     ^     p.tltl.n.rt     «>nMltntli.n.l 

•nnrchy  o,  p™i,lat,on  .honld  b.  dnportrf,  ^.^^^      „                   ,,„  ^.  ^,l,„  „j 

lh,n  lh.t  would  h.«  b..n  ..oth.r  ,u«  ,01  »   ^^^  ^  „,,  „„  ,j.,  ,j.      „„,^ 

Th...lp,o.,d..  tt.t.llpp»t,tut».hrilh.  ,^  ,j,  ^j,^  uVnnltnd 

d,p.,t«l.    Prcftufm,  u  .  mn,,  und„  th.  ^^  ^^  ^^^  ^„  j„,^  ^^  „„^  ^ 

Sinf  T.  Sto,,]l,  S«  M»  !7,  SI  An,.  D«,.  ""'  ■*"  ™  V"!?""."?,  *T!L!'  '"5 

116;  8UU  T.  Rl..,  M  low.,  431,  »  K.  W.  "  «"  »">"   »',''"   *•"»«  .S«n«.^  <* 

U3;  Spriupp  t.  8t»K,  1!  Ta.  App.  BKi  Coniin.ro,    ud   Lnbor,   dlr«*li«   th.   I.. 

CnrpentCT  ..  Prnple,  B  B.rb.  fllO;  BUt.  ».  migmut  In.pwtoi-  to  tnk.  h.r  into  nuto^f, 

Gthion,  108  Mo.  67S,  IB  S.  W.  HOB;  QrMU  "d  to  ginnt  hn  n  hfnrlng  to  riiow  a»nM 

I.  Bt«t«,  OB  All.   18,  13  So.  482;    Bouvt.r,  "by  .h.  ihould  not  be  d.port«L    Th.  ordor 

L«w  Diet;  Auderion,  Low  Diet;  Bluk,  Low  locltri  th.t  .h.  wu  th«i  .  prortituto  oni 

Diet.  inmoto  at  ■  hoiuo  of  prostitution,  vid  thoA 

Thi.  ut  .Mlu  to  tok.  th.  powoT.  Tertod  ah.  «u  n  f  ra^tute  «.\  >:n»  Um*  ^  w»Ki. 

Ill  th.  judici.1  brMoh  0/  the  goTommont  hy  ud  wAxnA  ftn  ^n»«&  %Wtm  Iw  ■*»  ■^^. 
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poM  of   proititutioii   or   for   an   immoral  po$t  fmoio  lawa  in  artido  If  I  9»  haa  no  ap- 

purpoae.    The  aniwer  to  tbe  return  demurs  plication    ( Johnannetsen  t.  United  States, 

to  ite  suffieiencj,  and  denies  that  she  was  226  U.  8.  227,  242,  50  L.  ed.  1066,  1072,  32 

a  prostitute  at  the  time  of  entry,  or  that  Sup.  Ct.  Rep.  613),  and  with  regard  to  the 

■he  entered  the  United  States  for  any  of  the  petitioner,  it  is  not  neoessary  to  construe 

purposes   alleged;    but  we  must  take   it,  the   statute   as   having   any   retrospectiTC 

at  least,  that  she  is  a  prostitute  now.  effect. 

Ry  the  act  of  February  20,  1007,  chap.  Judgment  affirmed. 
1184,  S  8,  34  SUt.  at  L.  898,  899,  any  alien 

woman  found  practising  prostitution  within  *In  accordance  with  a  stipulation  of  [591 

three  years  after  she  should  haTe  entered  counsel,  the  same  judgment  will  be  entered 

the  United  States  was  to  be  deported  "as  in  the  cases  of  Schwartz  ▼.  Adams,  No.  240, 

provided  by   sections  twenty  and  twenty-  and  Weiner  ▼.  Adams,  No.  241. 
one  of  this  act."    This  section  was  amended 
by  the  act  of  March  26,  1910,  chap.  128,  §  2, 

36  SUt.  at  L.  266,  U.  S.  Comp.  SUt.  Supp.  •NORFOLK  k  WESTERN  RAILWAY[593 

591]1911,  p.  602,  *and  the  limiUtion  of  COMPANY,  Plff.  in  Err., 

three  years  wa%  stricken  out,  but  the  amend-  t. 

ment  still  refers  to  gS  20,  21,  and  orders  DIXIE  TORACCO  CX)MPANY. 
deporUtion  "in  the  manner  proTided  by" 

II   20,   21.     Tbe   beginning  of   these   two  (See  S.  0.  Reporter's  ed.  693-696.) 
sections  provides  for  the  taking  into  cus- 
tody of  aliens  subject  to  removal,  within  OonnecUng  carriers  -  liability  beyond 

three  years  from  entry,  and  so  it  has  been  ""J  7.^^?.?"^^  •'"nr"nn^r^«r  tr-«. 

J   .       .,                  Av  A  xu     XI.  1.  A  carrier  receives  property  for  trans- 

^!^!\t^  !.*Mfv'^  ^^5^  *i!  ^^^T^  portation  from  a  point  in  one  sUte  to  a 
limiUtion  still  holds  good.  The  construe-  Lji„t  in  another,  within  the  meaning  of  tlie 
tlon  of  the  amendment  was  not  relied  on  Carmack  amendment  of  June  20,  1906  (34 
here,  but  before  we  can  deal  with  the  con-  SUt.  at  L.  684,  chap.  3501,  U.  S.  Comp. 
stitutional  question  it  becomes  necessary  SUt.  Supp.  1911,  p.  1288),  §  7,  to  the  In- 
to dispose  of  that  point.  We  are  of  opinion  tersUte  commerce  act  of  February  4,  3  B87 
that  the  effect  of  striking  out  the  three-  (24  Stat,  at  L.  879,  chap.  104),  §  20,  mak- 
year  clause  from  §  3  is  not  changed  by  the  '"?  ^^  liable  under  such  circumsljmces  for 
l^j  A  ••  OA  J  A1  rnv  V  •  •  loss  auywhcrc  en  rwiU,  notwithstanding 
reference  to  |§  20  sjid  21.  The  change  in  stipulation  to  the  contrary,  where  it 
the  phraseology  of  the  reference  indicates  accepU  an  intersUte  shipment  to  be  trans- 
the  narrowed  purpose.  The  prostitute  is  ported  over  a  route  selected  by  the  shipper, 
te  be  deported,  not  "as  provided**  but  "in  which  was  a  different  one  from  that  which 
the  manner  provided"  in  §|  20,  21.  Those  the  carrier  otherwise  would  have  chosen, 
sections  provide  the  means  for  securing  de-  •nd  was  one  respecting  which  the  carrier 
porUtion,  and  it  still  was  proper  to  point  ^^  no  esUblished  through  route  or  rate, 
f  Ai.  *  -  xv-A  TT  8A  J  OA  X  1  [^or  otheF  cases,  see  Carriers,  180-206  a.  la 
to  them  for  that     United   States  ex  rel.  Digest  Sup.  Ct.  1908.] 

Mango  T.  Weis,  181  Fed.  860;   Chomel  v.  Constitutional    law  —  due    process    of 

United  SUtes,  112  C.  C.  A.  461,  192  Fed.  law  —  regnlaUng  liability  of  connect- 

117.  tng  carriers. 

The  attempt  to  reopen  the  constitutional  2.  AccepUnce  by  a  carrier  of  an  inter- 
question  must  fail.  It  is  thoroughly  esUb-  •***«  shipment  to  be  transported  over  a 
llsbed  that  Congress  has  power  to  order  the  ^?2*®  selected  by  the  shipper,  which  was  a 
deporUtion  of  aliens  whose  presence  in  the  different  o„e  from  that  which  the  earner 

*^1       ." '             V  _r*  1      iW     J  X       .  would  otherwise  have  chosen,  and  was  one 

country  it  deems  hurtful.    The  determina-  respecting  which  the  carrier  had  no  esUb- 

tion  by  facte  that  might  constitute  a  crime  jighed  through  route  or  rate,  cannot  be  said 

under  local  law  is  not  a  conviction  of  crime,  to  be  so  far  involunUry  that  to  construe 

nor   is  the  deporUtion  a  punishment;    it  the  provisions  of  the  Carmack  amendment 

is  simply  a  refusal  by  the  government  to  of  June  29,  1906,  §  7,  to  the  intersUte  com- 

harbor  persons  whom  it  does  not  want.    The  merce  act  of  February  4,   1887,  I   20,  as 

coincidence   of   the   local   penal   law   with  ^^^^^off   ""^^    ?*'"«r    answerable   for   the 

th.  policy  of  Congn^ss  is  an  accident    Fong  tTbXndfnr  anV-'t"^^^^^^^^ 

Yue  Ting  v.  United  SUtes,  149  U.  S.  698,  ^'^"^^^""^'^g  »"y   ■vipumi,  un   vu  whp  wo 

707,  728,  730,  37  L.  ed.  906,  911,  918,  919,  Note.— On  liability  of  connecting  carrier 

13    Sup.    Ct.    Rep.    1016;    Wong   Wing   v.  ^or  loss  bevond  iU  own  line-^  note*  to 

United  SUtes,  163  U.  S.  228,  231,  41  L.  Jf '^^*?»°  ^\  \^  on?^'"**?^!,^    '**^^^• 

naite  T.  Wolf,  226  U.  S.  272  276,  ante,  218,  ^  ^  ^^i-^j^    ^,  3^^^^^^  regulating  liabil- 

220,  38  Sup.  Ct.  Rep.  31 ;  Tiaco  v.  Forbes,  ity  of  connecting  carrier  for  loss  beyond  ite 

Uay  5,  1918.     [228  U.  S.  649,  ante,  960,  33  own  line— see  note  to  Atlantic  Coast  Line  R. 

Ban,  Ct  BeiK  686.]    Th»  prohibition  of  e«  Co.  ^.  I^^eialde  Mills,  66  L.  ed.  U.  S.  168. 


ins.  voRiOLX  A  w.  R.  00.  V.  duch  tobacco  00.  (M,  m 

tntT7,  will  teks  ib  ftopntj  witbont  doc        Ur.  JnatlM  HobuM  dellTarcd  th«  opinion 

prooaas  of  law.  of  tl*  Mmrt: 

[For  oibir  nMt,  m  CoBatttntlOMil  Law,  441-        >in,ta  )■  ■>■  ■■•«»«  i»«n>ii*  iw  *k.  j>#_j 

MB.  Id  DlffMt  Bdp.  Ct.  IMS.]  ™"  >•  ■■  *«<"  brcmglit  1^  tba  der«nd- 

n,     _--  .  uit  In  «TOr  to  netmr  for  drnmaga  to  to- 

iwo.  «w.j  ^^^   .hipped   b7   It  m   tlio   nilrowl   »! 

ArgHcd  April  U,  IBU.     Daelded  H^  U,  Bedford  Cl^,  Virginia,  to  "urt'-itll,  Tena. 

lOlS.  Xho  plmintur  got  ■  rardlet  uid  Jndgmant, 

which  wu  •fflrmvd  b^  th*  mpmne  eonrt 

N  BRBOR  to  tb*  Bnpreme  Coait  of  Ap-  of  ftppaala   (111  Ta.  818,  W  8.  IL  1100), 

peab  of  the  Btat«  of  TlrgiuU  to  revlvw  tha  cm*  hKrln^  boon  Ukaa  th«r«  on  tlM 

«  jndgment  which  afflnned  k  Judgment  of  ground  that  the  ect  of  Jnn*  E9,  IBDB,  ship, 

the   Circuit  Court  of  Bedford   Counfy,   Id  3691,  |  7,  84  Stat,  at  L.  5U,  S9S,  U.  B. 

that  itate,  holding  the  Initial  carrier  in  an  Comp.   Stet.   Snpp.    ISll,   pp.   1288,   1804, 

tnteratata  ihipnient   liabla  to   tiie  ahlpper  auiending  |  20  of  the  act  to  r^nlata  eom- 

for  loai  on  a  eoBnecti:^  lina.    Afflmad.  merce,  of  Febmaiy  4,  18S7,  chap.  104,  £4 

See  Mine  eaae  b«h>w.  111  Va.  813,  6B  B.  BtatatL.  37S,360,  lanneonBtitutlonal.  Tbla 

K.  1108.  aectloD  requirea  way  common  carrier  reetir- 

The  tacU  are  lUtcd  In  the  opinion.  ing  property  for  traniporUtlon  'fromifttS 

Mr.  Franda  Harkoe  RlrtniiB,  by  ape-  »  P«'"*  '»  *>»•  "t^  *•  »  ?■>'"»*  *»  another 

dal    leaT*,    argued    the   cauaa,   and,    with  **»  '""O  »  "™'P*  «  *»«!  «f  lading  for  tte 

Mciira.  Thomaa  Heath,  Theodore  W.  Reath,  **^-    "»''••   *^»  rtoeWng   carrier   Uabla 

and  Samuel  Qrlfftn,  filed  a  brief  for  plain-  '"  '""  •*'»~  "T  "7  common  carrier  fa 

tiff  in  error-  traiuitu;  and   proTidea   that   no   eontraet 

Obeying  the  canon  of  eonatruetion  that  of  "^  «™P*  "  '«>»  ««  ««*»Ulty  thn.  tm- 

two    pouible    conitmctiona,    one    eonstitu-  P"??^    ..,...■         ■     . 
tional  and  the  other  nnconititutional.  the     .  ^e  bill  of  ladbw  itipulated  that  ao  «a^ 

constitutional  conatruction  wUl  be  adopted,  ""  •^'^  ?  ^  «•"■  *^  *«»■««  notooear. 

thia    court    baa    conatrued    tba    Carmaok  ^'V  ""  "•  P"*^™  **  *^«  through  roota. 

amendment  to   f.etan   liability  o.  the  prl-  ?■««  *"  "'^*?"   *?**   ""   'f**^  TS 

mary  carrier  only  if  that  earrier  has  by  dam*ged  aiter  it  left  the  railroad  wmpany^ 

aome   voluntary    act   accept«l   liability   to  ^""^  ="'*„"'•  *^f"^'"''"^"'"f?^«- 

dntlnation       ■'•■■'  tioa  that  if  the  jury   beliera  that  li  d«- 

AtUntic  "Coaat  Line  R.  Oo.  ».  Rinraide  "«"*  *^*  ^}*^  ^,J°^  "j^"  *»  ^ 

MilU.  210  U.  S.  186.  S6L.^  167,  81  L&A.  ^  '^ZT'" .  *^  "f*""*  "^^  ^  "5  J? 

(N.S.)   7,  31  Sup.  CL  Hep.  164;  QalTeaton.  '""-^  ^"'  iMtruction  wa.  »>fu>«d  and  tlM 

H.  1  S.  A.  E.  Co  ,.  Wallkce,  223  U.  a  481,  ^*^f!^^  .!'"'^'T*:.,'^   ^    "1??!! 

66  L.  ed.  616,  32  Sup.  Ct  Re^.  206.  S^."L"  "".^J""*"^  J?**!  **"  '*^**J^ 

An  initial  carrier  Lmotrefuae a. hipment  ^l  ***r~'  ^'■*.jf*.'"' ,"?  ,?*■   "*  J 

d«ignat*d  for  a  point  beyond  it.  owi  line.  *'"'^*  *™/^*'"',T''^,^^'^'E:f 

(i_.„.,™™j    a   v    r^  L   t l  n  would  have  adopted,  which  would  haT.  ban 

R,SrirJ;o..^iV-i.X~^«*.°.  '"■^■-  F';v?T°^'..'^ -.■■."■'?«> "-^ 

L.R.A.  !70,  M  B.  W.  Uzjl.u^,.  81.  lS.U  "  "^i.T'^^tl^™!     lliSlS::: 

So.lb™U„  R.  Co.  14  T«.  01..  App.  I»,  t'  "'i'^i'SSir Hl^S^^S 

» s.  F.  s.  a.  M  i.to„.  a».  B.P.  ill;  '"' J^'^°"„:'S''^  z,    " « ,S: 

T.™  »  U.  0.  H.  C.  ..  S.bl..  TriToo.  kJ  SSli^brj^SS  ^TT^M 

V.  s.  HI,  ft.,  m,  ss  s.p. «.  lUp.  kk.  "'S,;'^"'l,"^*rf";.tl2  i.ii~- 

At  Mfntnnn  ia_  a  «.^;J.  .....  _.»  «ki<«j        -^"B  auprcma  oourt  of  appeala  loIunrM 

Ai  common  Jaw  a  carrier  waa  not  oDliffcd  .,         »       ,      .<•     ..     n      .   ..       «    .. 

f  u... .  bui  ot  udi,«,  b.i  tt,  cnZk  "".r""*  'w,t^'^"'i^,i,'~„'i  i 

fHu.  .  fMeipt  or  bra  of  UdlAg  wbieb  ib.!!  '"• ,"  ^^^^^'l   '',?  .  ^I'  ^  "fS* 

.«rj  IntmUl.  .biJo,.t.  '  ^,  •»-,"^.,'i'  ^  ™'«;  «»  ".i,*"' 

Job.™.  ,.  Stoddud,  100  Mu..  IO«i  0.1-  "!'•'■  "'■  K,  S-^. «■  »»•  Mfl.  - 

.-to.,  H.  t  8.  A.  E.  Oo.  ..  W.ll«.,  223  Tt^""  '       *?  ^.iT"  .T?* 

D,  a  MI,  M  L  rf.  MO,  »  Sup.  01.  Hfl,.  J"  """.  S"?  ."^.J*  **T?        !! 

n.1.  K.  Co.  1!  1.1.,.  Com.  B«.  »«,  A.  "  P"-™^  1»'  «»  -fri"  ~  »  '"J"- 

M...™,   14    WkO.  m,   20   L.  ri.   T70i  ■•?  '•■?  H.'iS"??',  .'?,.'!? 

Polled  T.  Vlot™,  101  tt  8.  T,  20  L.  .1  :'";"  l".  «»  rtlp.l.«o.  .^™t  lU*t 
,^                                                 'Iff  b.roDd   It.  Uh,  uid  tb.  fMt  tb.*  M 
b^  no  tbronth  nat.  .itik  Mm  4i.nA^ 

H.  brief  «M  tl.d  tar  fafudut  li  nrar.  mums},  tt&vte  lb.!.  «na.ai^faM.-    ~^^ 

•r  xi.  Ml.  **■» 
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argues  that  as  it  was  bound  to  accept  goods 
destined  beyond  its  line  for  delivery  to  the 
next  carrier,  and  was  required  by  the  stat- 
nte  to  give  a  through  bill  of  lading,  if,  on 
69 6] such  compulsory  acceptance,  *it  is  made 
answerable  for  damages  done  by  others,  its 
property  is  taken  without  due  process  of 
law.  But  in  the  former  case  there  was  the 
same  stipulation  in  the  bill  of  lading,  and 
tEe^  supposed  through  routes  were  only  pre- 
sumed. In  the  second  case  the  carrier  is 
spoken  of  as  voluntarily  accepting  goods  for 
a  point  beyond  its  line ;  but  there,  too,  there 
was  the  same  attempt  to  limit  liability, 
and  in  the  present  case  the  acceptance  was 
voluntary  in  the  same  degree  as  in  that. 
There  is  no  substantial  distinction  between 
the  earlier  decisions  and  this. 
Judgment  affirmed. 


GOKSOLIDATED  TURNPIKE  COMPANY 

et  al.,  Plffs.  in  Err., 

V. 

NORFOLK  ft  OCEAN  VIEW  RAILWAY 

COMPANY. 

(See  8.  C.  Reporter's  ed.  696-603.) 

Brror  to  state  court  —  Federal  qoestion 
—  certificate  of  presiding  Judge. 

1.  A  recital  in  the  certificate  of  the  pre- 
siding judge  of  the  highest  state  court  that 
it  was  mi^e  by  the  order  of  the  court  it- 
self, for  the  purpose  of  affording  record  evi- 
dence of  the  fact  that  a  Federal  question 
raised  for  the  first  time  by  a  petition  for 
rehearing  was  considered  and  aaversely  de- 
cided, justifies  treating  such  certificate  as 
incorporating  into  the  record  the  necessary 
proof  of  the  existence  of  a  Federal  question 
as  the  basis  upon  which  the  authority  of 
the  Federal  Supreme  Court  to  review  the 
judgment  may  be  exerted. 

[For  other  cases,  see  Appeal  and  Brror,  2317- 
2889,  In  Digest  Sup.  Ct.  1908.] 

Brror  to  state  court  —  frivolous  Fed- 
eral question. 

2.  The  bare  claim  that  the  judgment  of 
the  highest  state  court  operated  to  take 
property  of  the  plaintiff  in  error  without 
oompensation  is  not  enough  to  justify  the 
Federal  Supreme  Court  in  taking  ju- 
risdiction of  a  writ  of  error  to  the  state 
court  unless  it  also  appears  from  the  aver- 
ments of  fact  upon  which  the  claim  must 
depend  that  the  question  is  real  and  sub- 
ttantial,  and  not  so  utterly  without  merit 

Note. — On  error  to  state  court  in  cases 
involving  questions  of  due  process  of  law — 
see  note  to  Burt  v.  Smith,  61  L.  ed.  U.  S. 
121. 

On  certificate  of  state  court  as  showing 
prmence  of  Federal  question— see  note  to 
fynelBBMti,  P.  B.  A  8.  P.  Packet  Ca  ▼•  Bay, 
SOJUed.  U.B.42^ 
99M 


as  to  be  frivolous,  and  not  concluded  by 
previous  decisions. 

[For  other  cases,  see  Appeal  and  Brror,  1110- 
1137,  In  Digest  Sup.  Ct.  1908.] 

E>ror  to  state  court  —  frivolous  Fed- 
eral question. 

3.  The  contention  that  the  highest  court 
of  a  state  denied  the  due  process  of  law 
guaranteed  by  U.  S.  Const.,  14th  Amend., 
where  it  rested  its  decision  upon  the  doc- 
trine that  when  a  corporation  possessing 
the  power  of  eminent  domain  enters  upon 
lands  necessary  for  its  public  purposes,  un- 
der the  deed  of  a  mortgagor  in  possession, 
and  places  permanent  improvements  there- 
on in  good  laith,  it  may  later  condemn  the 
interest  and  title  of  the  mortgagee  without 
being  required  to  pay  more  than  the  value 
of  the  land,  without  re^rd  to  the  improve- 
ments placed  thereon  with  intent  to  acquire 
the  entire  title,  is  so  unsubstantial  and 
lacking  in  merit  as  to  justify  the  Federal 
Supreme  Court  in  refusing  to  take  jurisdic- 
tion of  a  writ  of  error  to  the  state  court. 
[For  other  cases,  see  Appeal  and  Brror,  1110- 
1187,  in  Dlffest  Sup.  Ct.  1908.] 

[No.  162.] 

Submitted  April   28,   1913.     Decided  May 

12,  1913. 

PETITION  to  rehear  a  cause  on  a  Writ 
of  Error  to  the  Supreme  Court  of  Ap- 
peals of  the  State  of  Virginia,  which  the 
Supreme  Court  of  the  United   States  had 
dismissed  for  want  of  jurisdiction.    Denied. 
See  ante,  857. 
The  facts  are  stated  in  the  opinion. 

Mr.  Charles  H.  Burr  in  support  of  tka 
motion. 

Opinion  of  the  court  on  petition  to  re- 
hear, by  Mr.  Justice  Lnrton: 

We  gave  leave  to  file  the  application  for 
rehearing,  not  because  of  any  doubt  as  to 
the  correctness  of  the  decree  previously 
announced,  but  because  of  our  desire  to 
prevent  any  misconception  concerning  the 
reasons  by  which  our  previous  conclusion 
to  dismiss  was  sustained.  It  is  insisted  that 
the  certificate  of  the  presiding  judge  of  the 
*court  below,  reciting  that  a  Federal [598 
question  was  raised  and  passed  upon  by  the 
court  when  it  considered  and  disposed  of 
the  petition  to  rehear,  was  plainly  not  the 
certificate  of  the  judge  alone,  but  that  of 
the  court  itself,  and  therefore  was  suflficient 
to  demonstrate  the  existence  of  jurisdiction 
under  the  ruling  in  Marvin  v.  Trout,  199 
U.  S.  212,  60  L.  ed.  167,  26  Sup.  Ct  Rep. 
31. 

The  judgment  of  the  inferior  court  in 
Marvin  v.  Trout  had  been  affirmed  without 
any  opinion.  Thereafter  the  Ohio  supreme 
court  ordered  what  is  termed  ''a  journal 
eatry"  V>  \m  msA^  caTtlfying  that  the  plam- 
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tiff  in  error  had  claimed  that  the  judgment  Aamiming,  therefore,  that  thia  eertifloate 
affirmed  waa  founded  upon  certain  sections  operate!  to  show  that  lome  Federal  quee- 
of  the  Revised  Statutes  of  Ohio,  and  that  tion  was  decided  when  the  petition  to  re- 
the  plaintiff  in  error  had  "in  his  petition  ^e^r  was  refused,  jet,  if  it  also  appears  that 
asserted  that  the  said  sections  of  the  Re-  the  Judgment  of  the  sUte  court  against  the 
vised  Statutes  were  in  contravention  of  plaintiff  in  error  was  based  upon  a  question 
specified  provisions  of  the  Constitution  of  of  general  law  broad  enough  to  support  the 
the  United  States/'  and  that  the  judgment  decision,  this  court  will  not  consider  the 
of  affirmance  was  in  favor  of  the  validity  Federal  question,  though  it  was  considered 
of  said  statutes.  This  court  said  that  the  and  determined  by  the  court  below  ad- 
certificate  was  "a  certificate  from  the  court,  versely  to  the  plaintiff  in  error.  Murdock 
as  distinguished  from  one  by  an  individual  y.  Memphis,  20  Wall.  690,  636,  22  L.  ed. 
judge."  429,  444;    Hale  v.   Akers,   132  U.  S.  664, 

In  the  present  case,  while  it  is  true  that  33  l.  ed.  442,  10  Sup.  Ct.  Rep.  171 ;  Gaar, 

the  certificate  of  the  presiding  judge  con-  g^  4  q^   ^^  Shannon,  223  U.  8.  468,  66  L. 

Uins  a  recital  to  the  effect  that  "the  court  ^^  gjQ,  32  Sup.  Ct  Rep.  236. 

orders  it  to  be  certified  and  made  a  part  ^^le  bare  claim  that  the  judgment  operai- 

ox  the  record  in  this  case,  and  the  Honorable      .  ^    x  1.  _x_    #  xu      1  •  ^^ir  •        

James  Keith,  president  judge  of  said  su-  ^.,*^  **^^  property  of  the  plaintiff  in  error 

pr«me  court  of  appeals,  does  now  certify,"  ynthout    compensation    is    not   enough    to 

etc,  there   is  no  journal  entry  as  to  the  J"***'^  *^*«  <^^^  *"*  ^»"8  jurisdiction  un- 

matter,  and  nothing  is  otherwise  conUined  ^«8S  it  also  appears  from  the  avermenU  of 

in  the  record  giving  the  slightest  intimation  ^^^  «Pon  '^^^^^  ^^  c^*""  ™^*  depend[600 

that   a    Federal    question   was    raised   and  ^^<^^  ^^  question  is  one  real  and  substantial, 

decided,    or   the   nature   and   character   of  &nd  not  so  utterly  without  merit  as  to  be 

such  question,  if  any.  frivolous,  or  a  question  concluded  by  previ- 

The  distinction  between  this  case  and  ous  decisions  of  this  court.  New  Orleans 
Marvin  v.  Trout  is  therefore  this:  Here  Waterworks  Co.  v.  Louisiana,  186  U.  8. 
there  is  nothing  in  the  record  proper  show-  336,  46  L.  ed.  936,  22  Sup.  Ct  Rep.  691; 
ing  that  a  Federal  question  was  considered  Equitable  Life  Assur.  Soc  ▼.  Brown,  187 
and  passed  upon  by  the  court  below,  al-  U.  S.  308,  314,  47  L.  ed.  190,  193,  23  Sap. 
though  there  is  a  certificate  of  the  presid-  Ct  Rep.  123;  Deming  v.  Carlisle  Packing 
ing  judge  to  the  effect  that  such  was  the  case,  Co.  226  U.  B.  102,  ante,  140,  33  Sup.  Ct 
599]  *while  in  the  Marvin  case  there  was  a  Rep.  80.  In  Equitable  Life  Aasur.  Soc 
record  disclosure  of  the  existence  of  the  v.  Brown,  supra,  it  was  said:  '"There  must 
Federal  question  which  was  in  effect  also  be  a  real,  substantive  question  on  which  the 
certified  to  by  the  presiding  judge  of  the  case  may  be  made  to  turn;'  that  is,  'a  real, 
court  below.  In  other  words,  the  distinc-  and  not  a  merely  formal.  Federal  question, 
tion  between  the  two  cases  in  no  way  in-  is  essential  to  the  jurisdiction  of  this 
volved  the  accuracy  of  the  certificate  of  court'"  The  writ  in  that  case  waa  dis- 
the  presiding  judge,  but  whether  conceding  missed,  the  court  saying:  "That  although 
— as  of  course  must  be  done — its  complete  a  Federal  question  was  raised  below  in  a 
accuracy,  it  was  sufficient  to  show  the  exist-  formal  manner,  that  question,  when  exam- 
ence  of  jurisdiction  in  the  absence  other-  ined  with  reference  to  the  averments  of  faet 
wise  in  the  record  of  anything  establishing  upon  which  it  was  made  to  depend,  is  one 
that  a  Federal  question  was  below  eon-  which  has  been  so  explicitly  decided  by 
sidered  and  decided.  Despite  this  difference,  this  court  as  to  foreclose  further  argument 
and  to  prevent  any  possible  inference  that  on  the  subject,  and  hence  to  eause  the  Fed- 
there  was  any  intention  to  doubt  in  the  erai  question  relied  upon  to  be  devoid  of 
slightest  degree  the  accuracy  of  the  state-  any  substantial  foundation  or  merit" 
ment  contained  in  the  certificate  of  the  The  unsubstantial  character  of  the  Fed- 
presiding  judge  of  the  court  below,  we  have  ^ral  question  in  the  present  case  will  appear 
concluded  that,  as  it  is  recited  in  the  cer-  when  we  come  to  examine  the  facts  upon 
tificate  that  it  was  made  by  the  order  of  which  it  depends. 

the  court  itself,  for  the  purpose  of  affording  The  condemnation  proceeding  was  in  the 
record  evidence  of  the  fact  that  a  Federal  right  of  the  Bay  Shore  Company,  a  public- 
question   waa   considered  and   disposed   of,  service  corporation  of  the  state  of  Virginiay 


that  we  may  treat  the  certificate  to  that 
effect  as  incorporating  into  the  record  the 
necessary  proof  of  the  existence  of  some 
Federal  question  as  the  basis  upon  which 
our  authority  to  review  may  be  ezertad. 
S7  Ij.  ed. 


possessed  of  the  right  of  eminent  domain. 
That  company  was  in  possession  of  the  land 
sought  to  be  condemned,  it  being  a  long, 
narrow  strip  acquired  for  thie  ^<<sx^cmi^  HL 
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wftj.  It  had  «Bt«red  nnder  a  warranty  deed 
from  the  GomoUdated  Turnpike  Companj, 
another  publio-eenrioe  eorporation  of  Vir- 
ginia. The  whole  of  the  property  of  the 
latter  eorporation  waa  under  two  mortgagee 
made  hj  it  to  eeenre  iesaes  of  negotiable 
bonds,  the  land  acquired  nnder  the  deed  of 
the  Turnpike  Ckmipanj  being  but  a  part 
of  the  prqwrty  rabjeet  to  the  aforesaid 
mortgagee.  The  principal  defendant  below 
•01] was,  and  the  real  plaintiff  in  ^error  here 
i%  Walter  H.  Tajlor,  as  trustee  under  both 
mortgagee.  The  purpose  of  the  condemna- 
tion proceeding  was  to  condemn  the  interest 
of  the  mortgageea  and  anj  other  adverse 
interest  affecting  the  title  of  the  Baj  Shore 
Ckmipanj.  Though  the  entry  was  under  the 
deed  of  the  Turnpike  Company,  and  there- 
fore subject  to  the  pre-existing  liens  of 
Taylor,  trustee,  the  poesession  was  taken 
for  the  purpoee  of  placing  thereon  the  rail- 
way tracks,  and  of  later  extinguishing  the 
interest  of  the  mortgagees  by  condemnation 
or  otherwise.  The  claim  of  the  condemning 
plaintiffs  was  that  the  Bay  Shore  Company, 
as  a  corporation,  having  the  right  of  emi- 
nent domain,  might  thus  enter  by  permis- 
sion of  the  mortgagor  company,  and  later 
condemn  the  mortgagees'  interest  by  paying 
the  actual  value  of  the  land,  without  con- 
sidering the  improrements  which  it  had 
placed  thereon  after  entry  and  before  the 
institution  of  the  proceeding.  The  judg- 
ment of  the  court  below  was  that  the  only 
compensation  which  might  be  demanded  by 
the  mortgagees  was  the  actual  value  of  the 
land,  and  that  th^  had  in  such  a  proceed- 
ing no  right  to  require  the  improvements 
placed  thereon  by  the  condemning  railway 
company  to  be  considered  in  awarding  dam- 


The  contention  of  the  plaintiffs  in  error 
is  that  the  permanent  fixtures  annexed  to 
tbe  mortgaged  land  passed  by  virtue  of 
the  mortgages  to  the  trustee  therein,  and 
that  there  cannot  be  any  eondenmation 
which  does  not  value  such  fixtures  in  assess- 
iqg  the  value  of  the  land  taken.  This  was 
the  daim  which  the  Virginia  court  denied, 
holding  that  such  a  public-service  corpora- 
tion had  the  right  to  enter  under  the  deed 
of  the  mortgagor  company  and  later  con- 
demn, compensating  the  mortgagees  for  the 
land  only. 

The  contention  here  made  is  that,  under 
the  Virginia  eminent  domain  statute,  the 
Bay  Shore  Company,  as  a  public-service 
corporation,  had  no  power  to  condemn  the 
prvpatj  of  the  Consolidated  Turnpike  Com- 
###//MU^  Mnath§r  *publlc-service  eorpora- 

iUm,  Mad  thMi  ihwnfore  the  basis  lor  «ba 
004 


right  of  eondenmation  axereised  ia  the  state 
court  did  not  exist. 

It  was  not  necessary  to  acquire  any  right, 
title,  or  interest  which  belonged  to  the 
Turnpike  Company.  Its  title  and  right  had 
been  theretofore  acquired  through  its  deed, 
and  all  that  was  sought  to  be  condemned 
was  such  right,  title^  and  interest  as  waa 
in  Taylor,  trustee.  That  was  subject  to 
eondenmation,  and  the  single  question  which 
was  or  is  debatable  is  whether  the  Bay 
Shore  Company,  which  had  entered  under 
that  deed,  might  condemn  the  mortgagee 
interest  without  paying  for  its  own  improve- 
ments. 

The  rule  of  the  common  law,  to  which  the 
plaintiffs  in  error  refer,  that  fixtures  an- 
nexed to  realty  become  a  part  thereof  and 
subject  to  existing  liens  thereon,  is  one 
subject  to  many  exceptions.  One  of  these 
is  that  applied  by  the  Virginia  court;  name- 
ly, that  when  a  corporation  posseseing  the 
right  of  eminent  domain  enters  upon  lands 
necessary  for  its  public  purposes,  under  the 
deed  of  a  mortgagor  in  possession,  and 
places  permanent  improvements  thereon  in 
good  faith,  it  may  later  condemn  the  int«^ 
est  and  title  of  the  mortgagee  without  be- 
ing required  to  pay  more  than  the  value  of 
the  land  without  the  improvements  placed 
thereon  with  intent  to  acquire  the  entire 
title.  Searl  v.  School  Diet.  133  U.  S.  661, 
33  L.  ed.  746,  10  Sup.  Ct.  Rep.  874;  SI 
Johnsbury  &  L.  C.  R.  Co.  v.  Willard,  61 
Vt  134,  2  LJI.A.  628,  16  Am.  St.  Rep.  886, 
17  AtL  38;  Jones  v.  New  Orleans  ft  S.  R. 
Co.  4  Immigration  Asso.  70  Ala.  232;  Jus- 
tice V.  Kesequehoning  Vall^  R.  Ca  87 
Pa.  28;  2  Lewis,  Em.  Dom.  3d  ed.  §  769. 

From  this  it  abundantly  appears  that 
the  decision  of  the  Virginia  court  was 
placed  upon  the  general  law  of  the  state, 
and  that  when  the  Bay  Shore  Company 
entered  upon  the  strip  of  land  desired  foi 
a  right  of  way  under  the  deed  of  the  Turn- 
pike Company,  it  might  place  thereon  its 
tracks  and  appurtenances,  with  the  right 
to  condemn  the  interest  of  pre-existing 
mortgagees  upon  paying  the  ^actual  [COS 
value  of  the  land  without  the  improvement 
placed  thereon  by  it. 

The  claim  that  in  thus  holding  and  decid- 
ing the  court  below  denied  to  the  plaintiffs 
in  error  due  process  of  law  under  the  14th 
Amendment  is  neither  real  nor  substantial, 
but  so  entirely  without  merit  as  to  justify 
this  court  in  refusing  to  take  jurisdiction. 

The  petition  to  rehear  is  accordingly 
denied. 

lis,  3ui^^\sa  ¥VtD«f  concurs  in  the  result 


Ull.                                              BAILIT  T.  BASOKBB.  «• 

DOUGLAS  W.  BAILBT,  Appi,  i  PPBAL  from  tb  Ualtod  Statca  OnaU 

*■  A   Court  of  Appokli  for  Um  Ninth  Olreait 

ASTHUR  8ANDEB8.  to  nricw  a  deerM  wUeh  ftffim«d  »  deoiM 

of   the   Circuit  Court   tor  tha   Diitrlct  of 

(Sm  S.  C.  Reporter*!  ed.  B09-MO.)  Id«ho,  lUBtaiidng  »  d«murr«r  to  ftnd  dl»- 

miMing  the  bill  in  ft  niit  to  quiet  titU  to 

Birldwioe   —    Bafflclencr   —    prohibited  publie  land.    AJBrmed. 

Bsle  or  bomeBtead  entry.  See  eMiie  cue  bclvw,  101  0.  0.  A.  SM. 

1.  The    homeatekd    entmneii'e   teetimoa;  nj  p^d    887 

Id  >  contest  before  the  I*nd  Dep»rtineni,  jh*  fute  ue  lUted  in  the  opinion, 
diacloeing  another  pereoD'e  mtereat  in  Me- 

iog  th&t  commutAtion  proof  be  made  and  a  Mr.  Donglaa  W.  B«ll»r,  <n  propria  par- 
deed  executed  to  a  third  person  named  by  tona,   and   Hr.   Hmir/   H.   ailtttr.   aub- 
him,  and  admitting  that  lome  kind  ol  an  mitted  the  eanae  tor  appellant: 
agreement  exi.ted   between   them.   t«ether  The  action  of  the  Land  Department  nM 

7'**r'^t"'*-        Hi    i*''J^'*^„t';^'**;  >rbitrai7  and  without   authority   of   law, 

fore  the    hearing,   disclaimed   any   pereoDal  ..^         ,                  _i     i^  »     u     i. ■ 

intereet  in  the  &i.d,-all  uncontAdlcted  by  «■»  '">^»*  «^  o"  opportunity  to  ba  heard 

aucb  perBon,  who  wu  present  at  the  hear-  "«  K*'™  **>•  parties  In  intereat. 

ing.— is  sufficient  to  aupport  the  finding  of  Cornelius  *.  Keaael,  IZB  U.  B.  4H,  82  L. 

the  Land   Department  that  the   homestead  ed.  482,  9  Sup.  Ct  Rep.   ISS;    Orehwd  *. 

entryman,  before  perfecting  his  entir,  had  Alexander,  1S7  U.  B.  S8S,  89  L.  ed.  T«l,  If 

entered  into  a  prohibited  agreement  to  con-  Snp.    Ct   Rep.    686;    Btimaon   Land  Oo.  ▼. 

vey  the  land  to  another.  Ttawwin    ne  itjuI    i9k 

liir  other  ««..  we  arldence.  XI.,  In  DIsest  ^awaon,  W  *^«-  *28.  ..      _    __^ 

Bap.  Ct.  lOOS,]  It  was  the  duty  of  tiie  Saeretar;  of  (ha 

Pnbllo  landa  —  bomestend  entry  —  con-  Interior,  il  ha  found  fraud  or  erldenee  of 

teat  and  cancelation.  fraud  in  the  record,  to  order  a  hearing,  and 

2.  The  introduction  on  tha  hearing  of  a  give  notiea  and  an  opportunity  to  the  par* 
eonteit  before  the  Land  Department  of  erl-  jj^  („  intereat  to  be  heard  upon  the  qnM- 
dence   that   a   homestead   cntryman,   before  ii__ 

another,  without  objection,  and  with  no  at-  «»■  «2.   »  8"P-   C*-  ^»P-   l"i    Orchard  ▼. 

tempt    to    refute    it,    although    the   circum-  Alexander,  16T  U.  B.  388,  SB  L,  ed-  741,  IB 

stances  were  such  that  it  could  bare  been  Bnp.  Ct  Rep.  63B;  Hiehigan  Land  t  Irfuntiar 

controverted    if    untrue,    iustiflea    the    can-  Ca  v.  Rust,  188  U.  8.  593,  4S  L.  ad.  SM,  IS 

celstion  of  the  entry,  although  the  charga  gup.  Ct  Rep,  20S. 

on  which  the  hearing  was  ordered  may  not  After  final  proof  Uie  entry  then  takea  cm 

^Vhit"^^,";^'^^    ■"  •^■'^  ""  '""'  the   character   of   a   contra^  between   th. 

on  that  ground.  .  n.  .   _i.i  i. 

IFoc  otber  cnaea,  see  Pnblle  Lands,  787-788,  entrjmao  and  the  gOTemment,  which  eaa- 

In  Dl^st  Slip.  Ct.  1908.)  not  t»  avoided  without  proeeaa  of  law. 

Pnbltc  landa  —  homestead  —  agreement  Parsons  t.  Venika,  IM  U.  S.  90,  41  L.  ad. 

to  sell  before  patent.  380,  17  gup.  Ct  Rep.  27  j  Miehlgan  lAud  ft 

3.  An  sgreement  to  aell  the  land,  made  by  Lomber  Co.  y.  Ruat  168  V.  B.  BBS,  42  L.  ed. 
a  liomeBtead  entryman  in  advance  of  earn-  „„  ,a  e„„  r*  b-t.  ona 
muting  his  entry,  is  forbidden  bv  U.  S.  Re».  "^  ",™P-  ^  «•?■  ^°/-  , 
Stat.  |§  2288-2201.  aa  amendri  by  the  act  ^"  -11  fh.  ru-  A^Uma 
of  March  3,  ISO]  (26  SUt  at  L.  lOSS,  chap.  ' 
S61,  U.  S.  Comp.  Stst.  1901,  p.  1S3E).  which  Lee  v.  Johnson,  118  V.  B.  48,  29  L.  ed.  S70, 
not  only  proceed  upon  the  theory  that  the  6  Bup.  Ct  Rep.  249,  upon  the  queation  ef 
land  U  to  be  acquired  for  the  exclusive  the  power,  after  final  proof,  of  the  Beere- 
baneflt  of  Uie  entrraan,  hut  contain  provi-  t^_,  to  cancel  an  entrr,  that  eaaa  la  not 
S^"f!,rKf.  m"^'  It  .mpc*slble  for  h.m  to  ^^^^  ^^  ,l.„,l  eonclu.iv.ly  that  tha 
perfect  hii  claim  after  alienation  or  con-  _..  '  ^.i.  i._i 
tract  therefor  without  committing  perjury,  <^'""*  ^'**  ""^  «»n»Wer  that  case  aa  having 
although  (  2301,  under  which  the  entry  was  ">!  applioation. 

commuted,    says   nothing   about   alienation.  Orchard  v.  Alexander,  187  U.  8.  88S,  S9 

iU  only  purpose  being  to  give  the  entryman  L.  ed.  741,  IS  Sup.  Ct.  Rep.  835;  Comellna 

an  option  to  substitute  the  minlmtun  prioe  ,.  Keaael,  188  U,  S,  458,  S2  L.  ad.  482,  9 

Z^       wd    culfvatlon    oth.rwla.    ra-  u/s.  ,1,  «1  rf.  „2.  „  Sup.  Ct  HeJ  27; 

[Tot  aihar  cases,  sea  Pablle  Lands,  805-861  Miehlgan  Land  ft  Lumber  Co.  t.  Ruat,  168 

la  Dlceat  Buy.  CL  IMS.]  (j,  B.  803,  42  L.  ad.  B9E,  18  Sup.  Ct  R^ 

208;   Guaranty  8av.  Bank  t.  Bladow,  178 

[^o-  S71.I  U.  a  449,  44  L.  ad.  840,  20  Sup.  Ot  B^ 

426. 

Bnlatttad  April  SO,  IflS.    Decided  May  12,  Before  final  preat  wa  wmmHla  «»  -^t«£k 
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but  After  the  entryman  has  made  proof  and 
paid  hia  money  for  the  land,  he  has  a  vested 
right,  and  it  ean  only  he  devested  according 
to  law;  and  this  process  implies  notice 
and  an  opportunity  to  be  heard. 

Johnson  v.  Towsley,  13  Wall.  72,  20  L.  ed. 
486;  Orchard  v.  Alexander,  157  U.  S.  383, 
89  Li  ed.  741,  16  Sup.  Ct.  Rep.  635. 

The  amendment  of  U.  S.  Rev.  Stat.  §  2301, 
U.  8.  Comp.  Stat.  1901,  p.  1406,  elimi- 
nated the  reference  to  the  pre-emption 
law,  and  instead  of  requiring  proof  of  set- 
tlement and  cultivation  only,  it  added  the 
additional  requirement  of  residence, — so 
there  can  be  no  doubt  but  that  the  legisla- 
tive mind  intended  to  exclude  all  other  con- 
ditions than  the  payment  of  $1.25  per  acre 
and  proof  of  settlement  and  of  cultivation 
and  residence  for  fourteen  months. 

Williamson  v.  United  States,  207  U.  S. 
426,  62  L.  ed.  278,  28  Sup.  Ct.  Rep.  163; 
Adams  v.  Church,  193  U.  S.  610,  48  L.  ed. 
769,  24  Sup.  Ct.  Rep.  612;  Re  Bunnell,  7 
Land  Dec  233. 

Prior  to  notice  of  final  proof  Hately  had 
never  seen  or  heard  of  Bailey,  the  person 
with  whom  it  is  claimed  he  entered  into  the 
forbidden  contract,  and  as  at  that  time  the 
entryman  had  done  everything  the  law  re- 
quired he  should  do  to  acquire  title,  it  only 
remained  for  him  to  make  proof  of  the 
fact,  and  pay  the  money  for  the  land  at 
the  rate  of  $1.25  per  acre;  and  he  could 
then  enter  into  an  agreement  to  sell  after 
ha  had  acquired  his  title. 

United  SUtes  v.  Budd,  144  U.  S.  154,  36 
L.  ed.  884,  12  Sup.  Ct.  Rep.  575;  Olson 
T.  United  States,  67  C.  C.  A  21,  133 
Fed.  861;  United  States  v.  Richards,  149 
Fed.  443. 

For  a  great  many  years  it  was  the  con- 
tention of  the  Land  Department  that  one 
making  a  timber  and  stone  entry  could 
not  contract  to  sell  until  after  final  proof. 
This  eourt,  however,  decided  that  after  the 
entry  was  allowed,  the  law  required  no 
further  proof  of  nonalienation,  and  there- 
after the  entryman  might  make  a  contract 
to  convey  even  before  final  proof. 

Williamson  v.  United  States,  207  U.  S. 
426,  62  L.  ed.  278,  28  Sup.  Ct  Rep.  163. 

It  was  likewise  contended  that  alienation 
before  final  proof  was  prohibited  under  the 
timber  culture  act.  This  court,  also,  in  that 
elass  of  cases  held  the  law  to  be  otherwise, 
and  that  the  entryman  could  convey  or  con- 
tract to  convey  before  the  final  proof. 

Adams  v.  Church,  193  U.  S.  610,  48  L  ed. 
769,  24  Sup.  Ct.  Rep.  612. 

And  it  was  for  a  long  time  claimed  and 

eontended  by  the  Land  Department  that  the 

right   of    assignment    of    the    entry    of   a 

9oldier*B  BdditioDRl  homestead  before  final 

proof  did  not  esigi;  ytt  thia  oouri  be\d' 


I  that  the  right  of  assignment  before  final 
I  proof  did  exist,  and  that  the  right  of  aliena- 
tion was  not  abridged  without  a  poaitiiv 
statute  to  that  effect. 

Webster  v.  Luther,  163  U.  S.  836,  41  L. 
cd.  180,  16  Sup.  Ct.  Rep.  963. 

Restraint  of  alienation  is  not  favored  by 
law, — one  may  do  what  he  pleases,  unless 
prohibited  by  positive  statute,  or  manifest 
public  policy. 

Knight  V.  Leary,  64  Wis.  469,  11  N.  W. 
600;  St.  Louis  Min.  k  Mill.  Co.  v.  Montana 
Min.  Co.  171  U.  S.  650,  43  L  ed.  320,  19  Sup. 
Ct  Rep.  61,  19  Mor.  Min.  Rep.  675;  Lamb 
V.  Davenport,  18  Wall.  317,  21  L.  ed.  762; 
Barnes  v.  Poirier,  12  C.  C.  A.  9,  27  U.  S. 
App.  500,  64  Fed.  15;  Webster  v.  Luther,  103 
U.  S.  336,  41  L.  ed.  180,  16  Sup.  Ct.  Rep. 
963;  Pereles  v.  Weil,  157  Fed.  424;  Adams 
V.  Church,  193  U.  S.  610,  48  L.  ed.  769,  24 
Sup.  Ct.  Rep.  512. 

To  contract  before  final  proof,  to  conv^ 
after  title  acquired,  is  not  a  violation  of 
the  Federal  statute. 

Snow  V.  Flannery,  10  Iowa,  318,  77  Am. 
Dec.  120;  United  States  v.  Biggs,  157  Fed. 
264;  McKennon  v.  Winn,  1  Okla.  327,  22 
L.R.A.  501,  33  Pac.  582;  Lamb  v.  Daven- 
port, 18  Wall  307,  21  L  ed.  759;  Hussey  v. 
Smith,  99  U.  S.  20,  25  L.  ed.  314;  Lipscomb 
V.  Nichols,  6  Colo.  290;  Gaines  v.  Molen,  30 
Fed.  27. 

The  entryman  had  a  right  to  prove  up 
with  intention  of  selling  after  he  acquired 
the  title. 

United  States  v.  Budd,  144  U.  S.  154,  36 
L.  ed.  384,  12  Sup.  Ct  Rep.  576;  Olson  v. 
United  States,  67  C.  C.  A.  21,  133  Fed.  851; 
United  States  v.  Richards,  149  Fed.  443; 
Pereles  v.  Weil,  157  Fed.  424. 

The  court  may  review  the  action  of  the 
Land  Department  for  error  of  law  or  clear 
mistakes  of  facts. 

Hoyt  V.  Weyerhaeuser,  88  C.  C.  A.  404, 
161  Fed.  330;  James  v.  Germania  Iron  Co. 
46  C.  C.  A  476,  107  Fed.  600;  United  SUtes 
V.  Northern  P.  R.  Co.  37  C.  C.  A.  290,  96 
Fed.  870;  United  States  v.  Winona  k  St 
P.  R.  Co.  15  C.  C.  A.  96,  32  U.  S.  App.  272, 
67  Fed.  048;  Bogan  v.  Edinburgh  American 
Land  Mortg.  Co.  11  C.  C.  A.  128,  27  U.  S. 
App.  346,  63  Fed.  192;  Lindsey  v.  Hawea,  2 
Black,  554,  17  L  ed.  265. 

The  conclusions  of  the  Land  Department 
are  only  conclusive  upon  the  courts  when 
made  in  a  proper  proceeding,  and  after  no- 
tice and  an  opportunity  to  be  heard  by 
parties  in  interest. 

Cornelius  v.  Kessel,  128  U.  S.  456,  32  L. 
ed.  482,  9  Sup.  Ct  Rep.  122;  Orchard  v. 
Alexander,  157  U.  S.  373,  39  L.  ed.  738,  16 
Sup.  Ct.  Rep.  635 ;  Michigan  Land  k  Lumber 
Co.  V.  Rust,  168  U.  S.  593,  42  L.  ed.  692,  18 
Sup.  Ct.  lUe^.  ^^\  Qtxiaxanty  Sav.  Bank  v. 


UU.                                              BAILET  V.  SAHDEIta  CM,  «W 

BUdow,  ITS  D.  8.  44S,  M  L.  Ed.  HO,  SO  utt.    In  faU  Mil  of  eompUlnt  tba  pUInUfl 

Bop.  Ct.  Rep.  42G.  leU    fortb    all    or    the   major    part   of   tlM 

Whenever   the    local    ofllM    approrea    tha  proeeedtngi  and  evidenee  in  the  eonteat  and 

evidence  of  ■ettlemmt,  etc.,  and  reeeJTet  the  calli  In  qneetiou  the  cancelation  of  Hately*! 

price  and  iaiuca  a  receipt,  ft  amount*  to  a  eutrj.     A  demurrer  to  the  bill   wai  aua- 

contract  known  aa  an  entrj.    It  may,  like  tained  by  the  circuit  court  and  the  bill  wu 

other  eontracti,  be  voidable.    When  by  due  diemined.    The  decree  waa  affirmed  by  the 

proeeedii^  the  entry  la  aet  aaide,  the  con-  circuit  court  of  appeals  (101  G  C.  A.  293, 

tract  i«  terminated.  ITT  Fed.  MT),  and  tha  pUntUT  bringt  the 

Parsoni  v.  Vencke,  1M  U.  &  01,  41  L.  ed.  caae  here. 

S(i2,  IT  Bup.  Ct.  Rep.  ST.  We  ahall  refer  briefly  to  aueh  parti  only 

To  aet  aaide  a  contract  tor  fraud,  proof  of  the  eaae  made  by  the  bill  and  the  ei- 

muet  be  clear  and  convincing.  hibita  aa  have  a  diroet  bearing  on  the  quea- 

United    SUte*    v.    Milla,    10*    Fed.    480;  ^ioni  requiring  decieion  by  ni. 

Walker  r.  Collina,  8  C.  a  A,  1,  19  U.  8.  Aa    aoon    aa    Hately-a    entry    waa    com- 

App.  SOT,  SB  Fed.  TO;  Pard«  v.  Weil,  1S7  muted,  he  conveyed  the  land  to  one  Beach, 

Fed.  424.  "*  ^M  reault  of  negotiation!  with  Bailey, 

After  Congren,  by  aet  of  Hay  IT,  1900,  *!>•  plaintiff,  who  claimed  to  be  acting  for 

conferred    on    the    entryman,    Hately,   the  Beach.    "The  eontcrt  agaiuit  the  entry  [SOB 

right  to  commute  at  the  rate  of  #155  per  originated  in  a  chai^  preferred  by  Sandeia 

acre,    and   he    had   announced    to    the   land  ^  the  effect  that   a  fraud  had   been   per- 

ofllce  and   Bled   notice   of    hie   intention   to  petratad    in    obtaining    the    conveyance    to 

n.uke    final    proof   under   the   provisiona   of  Be«h.  ""d  that  Bailey  bad  for  a  long  time 

that    art.    Congreee   could    not   abridge  tha  *>•«»    reaorting    to    irregular    mrthodi    to 

right  by  aubeequent  l^iilation;   the  entry-  "x™"    *1"    ^"^      !•»    charge   wa*    lome- 

mau  then  had  a  vcited  right,  and  had  aa-  '•»»*  "««lr  "t*!^  "d  pointed  more  to 

quired  the  right  to  commute  at  the  rate  of  »  '«''*  <»»  Hateiy  than  to  one  on  the  Unit- 

H.2S  per  acre  under  the  aet  of  May  17,  ^   States,   but   the   Commluioner   of   the 

inoo,  and  the  euba«quent  aot  of  January  S6,  Owieral  Land  OfliM  regarded  it  aa  requiring 

lUOl,  could  not  affect  that  right  inveatigation,  and  ordered  a  hearing  in  the 

Bturr  V.  Beck,  133  U.  8.  841,  38  L.  ed.  TSJ,  •<»•'  '»*'*■  <>'  "'''<'•'  Hately,  Beach,  and 
10  Bup.  CL  Rep.  360;  J  Copp,  Public  Land  B"dere  were  to  be  notified,  and  in  which 
Lawa,  1882.  p  388;  Burlington,  K.  «  8.  W.  ^^^  waa  to  be  heard,  "in  order  that  all  tha 
B.  Ca  V.  Johnwn,  38  Kan.  142,  18  Pac  131;  i?***,'"  ."»•  «*«i  "JK'it  ">•  brought  out- 
Red  River  4  L.  of  W.  R.  Co.  v.  Bture.  32  The  heani^  waa  had,  Hately  and  Bandera 
Minn.  66,  20  N.  W.  231;  Re  Bilble,  20  Lwd  *PJfV'f!  'S  Pf*"  "*  Beach  being  reprj- 
Dec.  335;  Withcrapoon  ».  Duncan.  4  Wall.  'T^  }^  ?*'*'«  ^T  *''/  *^*""**'- 
819,  18  U  ad.  S4S;  2  Copp,  Public  Und  f"'**'  the  lo«lofflcera  found,  among  other 
Lawa  1108  thinga,  that  two  or  three  montha  before 
'  Halaly   made   hii   commutation   proof,   an 

No  brief  waa  lied  for  appello*.  agreement    waa    made    between    him    and 
Bailcry,  whereby  the  lattor  waa  to  pay  the 

Hr.  Justice  Tan  Daruiter  delivered  the  ezpeute   of   the   omnmntation   and   Hately 

o^nlon  of  the  court:  waa  to  eonvey  the  land  to  Bailey  for  an 

This  ia  a  ault  to  determine  which  of  two  additional  eonalderation  of  1600  when  tha 
claimi  to  a  tract  of  land  in  tha  atate  of  commutation  waa  effected,  and  that  the  con- 
Idaho  ia  the  better  one.  The  tract  la  within  vayance  to  Beach  waa  made  at  Bailey'a  In- 
the  ceded  portion  of  the  Net  FeroC  Indian  atance,  iu  purauance  of  the  agreement  By 
Raaarvation,  which  waa  brought  within  the  luceeaaive  appeala  tba  eonteat  waa  carried 
operation  of  the  homestead  law  by  the  aet  before  the  Commiiaioner  of  the  Qeneral 
of  Anguat  IS,  1894  (28  SUt  at  L.  280.  Land  Offloa  and  the  Secrataiy  of  the  In- 
332.  chap.  290).  Bailey,  the  pUlntilT,  terior.  with  the  reault  that  the  finding  of 
elaima  aa  the  grantee  once  removed  of  Wil-  the  1oc«l  officer*  waa  enitained  and  the 
liam  W.  Hately,  who  made  a  preliminary  entry  eancaled  heeanae  of  the  agreement  to 
entry  of  the  tract  In  18D9.  commuted  the  convey.  Tha  eonveyanee  from  Beach  to 
entry  in  IBOl,  and  laeeived  the  naual  ra-  Bailey  waa  made  after  the  eonteat  wa* 
cdpt  aud  certificate.  Bander*,  th*  defend-  h*»rd  by  the  local  oSoera.  and  whlk  It 
ant,  elaima  under  an  entry  aubwquenUy  waa  pending  on  appeal  before  the  Qtarnnl 
made  and  upon  which  he  ha*  obtained  a  Ia>><1  Offloe. 

patait     Tba  real  controvaray  1*  over  tba  1.  It   ia   inaieted   that  no  erldenea  wu 

elleet  to  be  given  to  certain  eonteat  prooeed-  adduced  In  the  eonteat  tending  to  ahow  th* 

ing*   in   tha   Und   Department  which   re-  making  of  aueh  an  agreement  as  waa  d«- 

sulted  in  the  cancelation  of  Hately"*  entry  aeribed  (>  the  ftndlng  of  tlw  Land  Depart- 

and  in  the  allowance  of  that  a<  the  defoid-  BMnt,  ui  <l»TCt<m  Vu\  «m  wbm&aAsm. 
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of  the  entry  was  wholly  arbitrary  and  un- 
authorized. The  evidence  is  set  forth  in 
one  of  the  exhibits  to  the  bill,  and  it  there 
•06] appears  that  ^Hately  gave  the  follow- 
ing testimony: 

Q.  When  did  you  first  come  to  know  Mr. 
Bailey,  or  where  did  you  first  meet  him? 

A.  Some  time  in  January,  1901,  Wood- 
land, Idaho  [the  entry  was  commuted  in 
March  following]. 

Q.  What,  if  any,  conversation  did  he  have 
with  you  on  that  occasion  concerning  the 
land  in  controversy? 

A.  He  didn't  say  much  about  it.     .    .    . 

Q.  What  did  Mr.  Bailey  say  to  you  about 
proving  up  on  your  land,  assisting  you  to 
prove  up,  if  anything,  at  that  time? 

A.  He  said  he  had  some  folks  that  wanted 
a  piece  of  land  in  the  timber.  Well,  he 
wanted  a  deed  to  the  place,  and  I  told  him 
if  I  had  to  make  the  deed  what  it  would 
take  to  get  the  land. 

Q  How  much  did  you  tell  him  you 
would  take? 

A.  I  told  him  it  would  take  $600  besides 
the  expense. 

Q.  Were  you  living  upon  your  land  at 
that  time? 

A.  Yes. 

Q.  Was  there  any  special  agreement  made 
by  you  and  Mr.  Bailey  at  your*  house  or 
place? 

A.  He  drawed  up  some  kind  of  an  agree- 
ment, but  I  don't  know  what  it  was. 

Q.  Did  he  read  it  to  you  and  inform  you 
of  the  purport  of  the  paper? 

A.  Yes. 

Q.  Did  Mr.  Bailey  subsequently  have  you 
appear  before  some  officer  in  order  to  con- 
summate your  final  proof  of  the  land  in 
question  ? 

A.  He  did. 

Q.  When  did  Mr.  Bailey  have  you  execute 
this  deed  which  has  been  offered  in  this 
case,  marked  Exhibit  'A'  [deed  to  Beach], 
alleged  to  have  been  signed  by  yourself 
and  wife? 

A.  Some  time  in  March,  1901. 

There  was  also  testimony  to  the  effect 
that  shortly  before  the  hearing,  Beach  dis- 
claimed any  personal  interest  in  the-  land ; 
and  in  the  decision  of  the  local  officers, 
which  is  an  exhibit  to  the  bill,  it  is  stated 
that  the  commutation  price  was  paid  by 
Bailey,  and  that,  although  present  at  the 
hearing,  he  refused  to  be  sworn.  In  these 
circumstances  we  think  it  cannot  be  said 
that  the  finding  of  the  Land  Department 
respecting  the  agreement  to  convey  was 
arbitrary  or  without  evidence  to  support  it. 

2.  Another  objection  urged  against  the 
Mction  of  the  Lnnd  DepsLtimeat  is  that  the 
0S8 


charge  upon  which  the  hearing  *was[C07 
ordered  did  not  clearly  or  certainly  assail 
Hately's  entry  on  the  ground  that  |>ef ore  per- 
fecting it,  he  had  entered  into  a  prohibited 
agreement  to  convey  the  land  to  another.  It 
is  true  that  the  charge  was  vaguely  stated, 
but  it  does  not  appear  that  any  prejudice 
resulted  from  this.  The  principal  testi- 
mony relating  to  the  agreement  was  given 
by  Hately,  and  no  objection  was  made  to 
his  being  interrogated  on  that  subject.  Nor 
was  any  effort  made  to  weaken  that  part 
of  his  testimony  by  cross-examination. 
Bailey,  with  whom  Hately  said  the  agree- 
ment was  made,  represented  Beach  at  the 
hearing  and  could  have  contradicted  Hate- 
ly's testimony,  if  it  was  not  true,  but  he 
did  not  attempt  to  do  so.  True,  there  is  in 
the. bill  an  allegation  that  the  local  officers 
refused  to  permit  Beach  to  adduce  evidence 
in  rebuttal,  the  nature  of  which  is  not 
stated  in  that  connection,  but  it  appears 
from  the  exhibits  to  the  bill  that  this  evi- 
dence related  to  a  matter  which  is  of  no 
moment  here,  namely,  the  reason  why  Beach 
had  not  paid  a  draft  given  by  Bailey  to 
Hately  for  the  deed  from  the  latter.  The 
real  situation,  then,  in  respect  of  the  proof 
of  the  prohibited  agreement,  is  that  it  was 
introduced  without  objection,  in  circum- 
stances where  it  could  have  been  controvert- 
ed if  untrue,  and  that  no  attempt  was  made 
to  dispute  it.  This  being  so,  the  present 
objection  must  fail  as  did  a  similar  one 
in  Lee  v.  Johnson,  116  U.  S.  48,  29  L.  ed. 
570,  6  Sup.  Ct.  Rep.  249.  There  an  un- 
successful homestead  claimant,  whose  entry 
had  been  canceled  as  the  result  of  a  contest 
before  the  Land  Department,  sought  to 
charge  the  successful  claimant,  whose  entry 
had  been  passed  to  patent,  as  a  trustee  of 
the  title.  The  contest  before  the  Land  De- 
partment had  been  initiated  by  a  charge 
that  the  first  entryman  had  abandoned 
the  land  for  more  than  six  months,  and  the 
ultimate  decision  of  the.  Secretary  of  the 
Interior  directing  the  cancelation  of  the 
entry  was  based  upon  a  finding,  not  that 
the  entryman  had  abandoned  the  land,  but 
that  he  was  seeking,  by  a  seeming  compli- 
ance *with  the  forms  of  law,  to  obtain  [6 08 
the  land  for  another.  The  suit  proceeded 
on  the  theory  that  the  Secretary's  decision 
was  inconclusive,  because  resting  upon  a 
point  not  in  issue  between  the  contestants, 
and  the  supreme  court  of  Michigan  sus- 
tained that  theory.  But  when  the  case  came 
here  it  was  held  that,  as  it  appeared  from 
the  evidence  presented  in  the  contest,  and 
particularly  from  the  testimony  of  the 
entryman,  that  he  was  not  acting  in  good 
faith  for  himself,  but  with  the  purpose  of 
acquiring  the  title  for  another,  the  Secre- 
tary had  not  exceeded  his  authority,  but 
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had  only  exercised  ''that  just  saperviaion 
which  the  law  Yeats  in  him  over  all  pro- 
ceedings instituted  to  acquire  portions  of 
the  public  lands."  Doubtless  it  is  true, 
as  a  general  rule,  that  in  a  contest  before 
the  Land  Department  the  decision  should 
be  confined  to  the  questions  put  in  issue 
by  the  parties;  but  we  think  it  is  also  true 
that  when,  with  their  acquiescence,  the  hear- 
ing is  extended  to  other  questions,  there 
can  be  no  objection  to  the  decision  of  the 
latter. 

3.  It  is  further  contended  that  the  home- 
stead law  does  not  prohibit,  but  impliedly 
permits,  an  entryman  to  agree,  in  advance 
of  commuting  his  entry,  to  sell  the  land, 
and  therefore  that  the  Land  Department 
made  a  mistake  of  law  in  canceling  Hately's 
entry  because  of  his  agreement  with  Bailey. 
The  contention  is  not  sound.  Section  2289 
of  the  Revised  Statutes,  as  amended  by  the 
act  of  March  3,  1891,  26  Stat,  at  L.  1095, 
1098,  chap.  561,  U.  S.  Comp.  Stat.  1901,  pp. 
1388,  1535,  creates  the  homestead  right  and 
names  the  beneficiaries.  Section  2290,  as 
amended  by  the  same  act,  requires  any  per- 
son applying  to  enter  land  under  the  pre- 
ceding section  to  make  affidavit  that,  among 
other  things,  "he  or  she  does  not  apply  to 
enter  the  same  for  the  purpose  of  specula- 
tion, but  in  good  faith  to  obtain  a  home 
for  himself  or  herself,  and  that  he  or  she 
has  not  directly  or  indirectly  made,  and 
will  not  make,  any  agreement  or  contract 
in  any  way  or  manner,  with  any  person 
or  persons,  corporation  or  syndicate  whatso- 
609 lever,  *by  which  the  title  which  he  or  she 
might  acquire  from  the  government  of  the 
United  States  should  inure,  in  whole  or  in 
part,  to  the  benefit  of  any  person,  except 
himself  or  herself.**  It  was  under  these  sec- 
tions that  Hately's  preliminary  entry  was 
made.  Section  2291,  in  prescribing  the 
time  and  manner  of  making  final  proof, 
requires  the  applicant  to  make  "affidavit 
that  no  part  of  such  land  has  been  alienated, 
except  as  provided  in  section  twenty-two 
hundred  eighty-eight,"  which  permits  aliena- 
tion for  church,  cemetery,  school,  and  other 
enumerated  purposes,  none  of  which  is 
present  here.  Thus,  the  homestead  law  not 
only  proceeds  upon  the  theory  that  the  land 
is  to  be  acquired  for  the  exclusive  benefit 
of  the  entryman,  but  contains  provisions 
which  make  it  impossible  for  him  to  perfect 
his  claim,  after  alienation  or  contract  there- 
for, without  committing  perjury.  True,  § 
2301,  as  amended  by  the  act  of  March  3, 
1891,  supra,  under  which  Hately's  •  entry 
was  commuted,  says  nothing  about  aliena- 
tion, but  its  only  purpose  is  to  give  the 
entryman  an  option  to  substitute  the  mini- 
mum price  of  the  land  for  a  part  of  the 
five  years  of  residence  and  cultivation  other- 
•7  Lf  96. 


wise  required.  In  other  respects  the  opera- 
tion and  application  of  §§  2200  and  2291 
are  not  affected  by  it.  We  are  therefore  of 
opinion  that  the  Secretary  of  the  Interior 
did  not  err  in  ruling,  as  he  did,  that  "enter- 
ing into  such  forbidden  agreement  ended 
the  right  of  the  entryman  to  make  proof 
and  payment,  and  rendered  him  incompe- 
tent to  further  proceed  with  his  entry.** 
See  Anderson  v.  Carkins,  135  U.  S.  483, 
487,  84  L.  ed.  272,  274,  10  Sup.  Ct.  Rep. 
905;  Hafemann  v.  Gross,  199  U.  S.  342, 
346,  50  L.  ed.  220,  223,  26  Sup.  Ct.  Rep. 
80. 

Other  contentions  are  advanced  in  the 
brief  for  the  appellant,  but  of  them  it 
suffices  to  say  that,  in  our  opinion,  they 
have  less  merit  than  those  before  mentioned. 

Decree  affirmed. 
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FRANK  WTMAN  and  James  L.  Stice. 

(See  S.  G.  Reporter's  ed.  610-618.) 

Appeal  —  scope  of  review  —  moot  ques- 
tion. 

1.  The  contention  that  an  official  order 
in  the  form  of  the  denial  of  an  application 
for  admission  to  second-class  mail  privi- 
leges was  in  effect  the  suspension  or  annul- 
ment of  an  existing  privilege,  which  could 
not  be  done  without  a  hearing,  became  a 
moot  question  in  a  suit  instituted  prima- 
rily to  enjoin  local  postoffice  officials  from 
interfering  with  complainant's  full  use  and 
enjoyment  of  such  privilege,  as  did  also  the 
dispute  over  the  actual  extent  of  the  bona 
fide  circulation  of  complainant's  publica- 
tion, where,  pending  suit,  a  new  applica- 
tion for  entry  as  second-class  matter  was 
made  and  granted,  and  the  complainant 
ever  since  has  enjoyed  the  privilege. 

[For  other  canes,  see  Appeal  and  Error,  VIII. 
e,  in  Digest  Bap.  Ct.  1008.] 

Equity  —  jurisdiction  —  doing  complete 
jnatice. 

2.  Jurisdiction  of  a  suit  instituted  pri- 
marilv  to  enjoin  official  interference  with 
an  alleffed  existing  second-class  mail  privi- 
lege will  not  be  retained  after  a  new  appli- 
cation for  second-class  rates  has  been  made 
and  granted  pendente  lite,  leaving  the  ccmi- 
plainant  in  no  position  to  ask  for  an  in- 
junction, in  order  to  determine  what,  if 
any,  relief  should  be  accorded  respecting 
the  injunction  bond,  where  l^ere  is  noth- 
ing to  show  that  complainant  is  in  any  dan- 

?[er  from  an  action  to  enforce  the  bond,  nor 
n  order  to  secure  an  accounting  respecting 
payments  of  alleged  excess  posSige  for  the 
most  part  made  prior  to  suit,  the  praver  for 
relief  in  this  respect  being  manifestly  in- 
cidental to  the  main  prayer  for  an  ltL\u!Rs.- 
tion,  uoT  Vu  ^i^^T  Xft  T«sSafc  \v^%.t\xas»x^ 
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that  number;  and  that  such  threatened  bub- 
pension  would  work  irreparable  damage  and 
loss  to  the  plaintiff;  wherefore  plaintiff 
prayed  for  an  injunction  to  restrain  the 
defendants  from  detaining  any  copies  of  the 
magazine  in  transmission  through  the  mail 
(within  the  number  of  1,600)000  copies), 
that  the  court  would  ascertain  and  adjudge 
by  its  decree  the  amount  of  the  legitimate 
subscription  list  of  the  magazine  as  of 
612]March  1,  1907,  and  *for  prior  months 
since  September,  1905,  to  the  end  that  the 
controversy  raised  by  the  defendants  might 
be  terminated,  "and  that  said  defendants,  as 
postmaster  and  assistant,  be  perpetually 
enjoined  from  interfering  with  the  full  use 
and  enjoyment  of  said  second-class  priyilege 
by  plaintiff  according  to  the  finding  and 
decree  of  this  court,  ascertaining  the  prop- 
er and  just  extent  and  limits  thereof,  as 
herein  prayed."  There  was  also  a  prayer 
for  a  temporary  injunction,  and  for  other 
and  further  relief.  Upon  submission  of  the 
bill  of  complaint  and  verifying  affidavit  the 
circuit  court  granted  a  temporary  restrain- 
ing order,  and  an  order  to  show  cause  why 
an  injunction  pendente  lite  should  not  be 
allowed.  Upon  the  hearing  of  this  order  an 
injunction  was  refused,  on  the  ground  that 
no  permit  had  ever  been  granted  allowing 
the  Woman's  Magazine  the  second-class 
privilege,  except  a  temporary  permit  is- 
sued August  21,  1902,  which  by  its  terms 
was  to  continue  "until  the  Postoffice  De- 
partment shall  determine  whether  it  is  ad- 
missible as  second-class  matter;"  that  the 
only  determination  of  the  application  was 
that  made  by  the  Postoffice  Department  in 
March,  1907,  refusing  the  privilege;  that 
the  law  did  not  require  the  Department  to 
grant  a  hearing  upon  the  question  of  ad- 
mitting the  magazine  to  the  second-class 
privilege,  and  that  there  was  no  provision 
of  law  for  reviewing  the  action  of  the  Post- 
master General  in  the  matter. 

The  action  proceeded,  and  while  it  was 
pending,  and  on  September  24,  1907,  a  new 
application  was  made  by  the  appellant  to 
the  Postoffice  Department  for  the  entry  of 
the  Woman's  Magazine  as  second-class  mat- 
ter, and  this  application  was  granted  in 
December,  to  take  effect  as  of  September 
24th.  Defendants  filed  a  supplemental  plea 
setting  up  this  order,  and  that  by  virtue  of 
it  the  publication  in  question  was  being  re- 
ceived and  carried  by  the  Postoffice  Depart- 
ment at  the  second-class  rate.  The  appel- 
lant replied,  and  the  action  proceeded  to 
61S]final  hearing,  ^resulting  in  the  dis- 
missal of  the  bilL  The  complainant  ap- 
pealed to  the  circuit  court  of  appeals,  where 
the  decree  was  affirmed,  a  majority  of  the 
court  holding  th&t  the  questions  upon  which 
the  appellant's  right  to  equitable  relief  dft- 
57  h.  eA 


pended  had  become  moot  questions,  and  that 
its  claim  for  reimbursement  for  certain  pay- 
ments made  pendente  lite  for  postage  Ui 
excess  of  the  amount  calculated  at  the 
second-class  pound  rate  was  the  proper  suIh 
ject-matter  of  a  suit  at  law,  leave  to  bring 
which  was  reserved  in  the  decree.  104  C. 
C.  A.  463,  182  Fed.  13. 

It  appears  that  the  "Woman's  Magarine* 
was,  except  for  a  change  of  name,  identical 
with  a  previous  publication  ealled  the 
"Winner  Magazine,"  to  which  the  privilege 
of  the  second-class  rate  was  accorded  by 
the  Postoffice  Department  in  the  year  1899. 
The  application  for  change  of  name  was 
made  in  the  year  1902.  By  Postal  Laws 
and  Regulations  (1902),  §  443,  in  case  of  a 
change  of  name  of  a  publication  already 
entered  as  second-class  matter,  publishen 
are  required  to  apply  for  re-entry  the  aasie 
as  if  the  publication  were  a  new  one.  Sueh 
an  application  was  made  in  the  present 
case,  and  a  temporary  permit  was  issued  by 
the  defendant  postmaster  at  St.  Louis,  and 
confirmed  by  the  Postoffice  Department,  to 
continue  "pending  consideration  of  the  ap- 
plication for  its  re-entry  as  second-class 
matter  upon  change  of  name  from  The 
Winner.'"  This  was  in  accordance  with 
Postal  Laws  and  Regulations,  §  441.  Lit- 
tle or  nothing  seems  to  have  been  done  re- 
specting this  application  until  March,  1906, 
when  an  investigation  was  commenced,  at 
the  result  of  which,  on  June  6th,  the  pub- 
lishers were  required  to  show  cause  why 
the  authorization  for  the  admission  of  the 
Woman's  Magazine  to  the  second  class  of 
mail  matter  should  not  be  revoked,  upon 
the  grounds,  "first,  it  is  primarily  desigiied 
for  advertising  purposes;  second,  it  is  pri- 
marily designed  to  advertise  the  other  busi* 
nesses  in  which  the  stockholders  and  officers 
of  the  publishing  company,  and  *espec-[614 
ially  E.  G.  Lewis,  are  interested;  third,  it  is 
primarily  designed  for  free  circulation,  or 
for  circulation  at  nominal  rates."  Under 
date  of  April  12,  1906,  defendant  Wyman 
notified  the  appellant  that  "from  facts  ob- 
tained, which  in  my  judgment  justify  me  in 
the  conclusion  that  the  legitimate  subscrip- 
tions to  the  Woman's  Magazine  are  not  to 
exceed  639,901,  and  that  you  are  entitled 
to  transmit  through  the  mails  at  the  pound 
rate  not  to  exceed  1,079,802  copies  of  thai 
publication,  including  sample  copies,  you 
are  hereby  notified  that  the  transient  aee- 
ond-dass  postage  at  the  rate  of  1  cent  for 
eaeh  four  ounces  or  fraction  thereof  muat 
be  prepaid  by  stamps  affixed  on  all  eopiee 
of  said  publication  in  excess  of  your  legiti- 
mate mailings,  as  above  indicated,  here- 
after prsaented  by  your  eompany."  The 
restriction  of  the  second-elaaa  ^ri<iW«^  Va 
a  vnmVts  ot  eiQra\m  i^A  inai%  Vbas^  ^^ss^^^^^^^ 
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legitimato  list  of  subflcribers  was  based 
upon  §1  436  and  466  of  the  Postal  Laws 
and  Regulations.  This  notice  served  to  re- 
new the  controversy  between  the  appellant 
and  the  Postoffice  Department, — a  contro- 
versy that  continued  until  March  4,  1907, 
when  the  Postmaster  General  made  an  or- 
der that  in  effect  limited  the  second-class 
privilege  of  the  Woman's  Magazine  to  539,- 
901  copies  for  Intimate  subscribers,  and  a 
like  number  in  addition  for  sample  copies, 
sustained  the  action  of  the  postmaster  at 
St.  Louis,  based  upon  that  finding,  and  re- 
quired the  postmaster  to  remit  to  the  De- 
partment the  excess  postage  that  had  been 
collected  by  him,  and  to  demand  from  the 
publisher  the  balance  due  the  government 
at  the  transient  second-class  rate  upon  all 
excess  copies  of  the  publication  mailed  on 
and  after  October  1,  1905.  At  the  same 
time  the  Postmaster  General  denied  "the 
pending  application  submitted  August  22, 
1902,  for  entry  of  this  publication  as  sec- 
ond-class matter,"  upon  the  following 
ground:  "Upon  a  hearing  granted  the  pub- 
lisher April  30th  and  May  Ist,  1906,  and 
upon  a  careful  and  thorough  investigation 
6 15]  of  *all  of  the  evidence  by  the  Depart- 
ment, I  find  that  the  publication  does  not 
have  a  legitimate  list  of  subscribers;  that 
it  is  designed  and  published  primarily  for 
advertising  purposes;  and  that  it  is  being 
circulated  at  a  nominal  rate,  contrary  to 
the  law  and  the  regulations  of  the  Depart- 
ment." 

It  was  and  is  contended  by  the  appel- 
lant that  this  order,  instead  of  being  the 
denial  of  an  application  for  admission  to 
the  second-class  privilege,  was  in  effect  the 
suspension  or  annulment  of  an  existing 
privilege;  that  this  could  not  be  done  with- 
out a  hearing  because  of  the  provisions  of 
the  act  of  March  3,  1001  (31  Stat,  at  L. 
1107,  chap.  851,  U.  S.  Comp.  Stat.  1901, 
p.  2655)  ;  and  that  there  had  not  been  any 
proper  hearing. 

One  of  the  matters  in  contention  between 
the  parties  at  the  time  of  the  inception  of 
the  action  was  the  actual  extent  of  the 
'  bona  fide  circulation  of  the  magazine;  the 
appellant  averring  that  it  had  a  "legitimate 
list  of  subscribers"  exceeding  in  number 
840,000,  and  that  under  the  established 
practice,  allowing  as  many  sample  copies 
in  addition,  it  was  entitled  to  the  pound 
rate  upon  at  least  1,600,000  copies  of  each 
issue.  It  was  this  that  gave  rise  to  the 
prayer  of  the  original  petition  for  an  ascer- 
tainment of  the  amount  of  the  legitimate 
subscription  list,  and  for  an  injunction  to 
restrain  the  defendants  from  detaining  any 
copies  within  the  number  of  1,600,000. 

We  Mgree,  however,  with  the  court  of  ap- 
pemlt,  thMt  the  Dew  ajmlicatioo  made  pend- 


ing  the  suit,  and  the  order  of  the  Poatoffiee 
Department  thereon,  admitting  the  maga- 
zine to  the  second-class  privilege  ma  of 
September  24,  1907,  which  privilege  the 
appellant  has  ever  since  enjoyed,  render  the 
above  contentions  moot  questions,  inasmuch 
as  the  appellant  is  no  longer  in  a  position 
to  ask  for  an  injunction. 

It  is  contended  that  the  bill  ought  to  have 
been  retained,  and  other  equitable  relief 
accorded  to  the  appellant  thereunder,  prin* 
cipally  for  three  reasons : 

*  First,  that  upon  the  granting  of  the  [616 
temporary  restraining  order  in  M&rch,  1907, 
the  appellant,  pursuant  to  the  order  of  the 
court,  gave  a  bond  to  defendiints  in  the 
penal  sum  of  $10,000,  conditioned  that  if, 
upon  a  later  hearing  or  final  hearing,  it 
should  be  determined  that  this  restraining 
order  was  improperly  issued,  the  appellant 
would  pay  to  the  postmaster  or  to  the  gov- 
ernment all  sums  of  money  .lost  by  the 
Postoffice  Department  by  reason  of  the 
granting  of  the  restraining  order.  But  so 
far  as  appears  no  action  has  been  taken  or 
threatened  looking  to  the  enforcement  of 
this  bond,  and  so  it  would  be  improper  to 
retain  the  main  cause,  after  the  primary  ob- 
ject to  be  accomplished  by  it  has  been  ac- 
complished by  voluntary  action  of  the  par- 
ties pendente  lite,  in  order  to  determine 
whether  any  and  what  relief  should  be  ac- 
corded respecting  the  bond.  Besides,  it  was 
not  determined  at  any  hearing  in  the  suit 
that  the  restraining  order  was  improperly 
issued.  On  the  contrary,  the  bill  was  dis- 
missed because  of  a  subsequent  change  in 
the  situation.  There  is  nothing  to  show 
that  appellant  is  in  any  danger  from  an 
action  to  enforce  this  bond. 

Some  mention  is  made  of  indemnity  bonds 
demanded  of  appellant  by  the  defendant 
postmaster  and  given  by  the  appellant  and 
sureties,  as  security  for  excess  postage. 
There  is  nothing  before  us,  however,  to  show 
the  facts  respecting  these  bonds,  or  any 
reason  for  retaining  the  suit  in  order  that 
the  rights  of  the  parties  under  them  may 
be  adjudicated. 

Secondly,  it  is  said  that  because  the  de- 
fendant postmaster  insisted  that  the  Wom- 
an's Magazine  did  not  have  the  number  of 
subscribers  claimed  by  the  appellant^  he 
demanded  during  the  period  from  April, 
1906,  to  May,  1907,  payments  of  alleged  ex- 
cess postage  as  a  condition  to  mailing  the 
copies  that  were  being  sent  out  monthly, 
and  that  because  of  that  demand  appellant 
made  monthly  payments  under  proteist,  ag- 
gregating $20,650.  Reference  *is  made [•  17 
to  the  prayer  of  the  bill, — "that  this  court 
may  ascertain  and  adjudge  by  its  decree 
herein  the  amount  of  the  legitimate  sub- 
scriptlon  list  of  said  Woman's  Magazine, 
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aa  of  Hareh  1,  IDOT,  and  for  prior  month* 
■Ibm  Beptember,  1905,  to  the  end  that  there 
MKj  be  »  eloae  of  the  unseemly  coatronri; 
nUed  bj  uid  defendanta,"  etc.  But  tbi* 
prmjar  wu  raanifestlj  iaeidental  to  th« 
main  prayer  for  an  injunction.  There  !• 
nothing  in  the  facta  that  would  juatify  the 
retention  of  the  bill  in  order  to  Mcure  an 
accounting  reapecting  the  tranaactiona  that 
antedated  tlie  connnencement  of  the  action. 
Of  the  «20,6S0  in  queation,  all  but  tS.SOO 
appear  to  hare  been  paid  prior  to  the  in- 
ception of  the  auit.  This  imaller  amount 
only  would,  in  any  view,  be  within  the  fair 
aeope  of  inquiry  under  the  bill,  and  it  would 
■till  be  neeeaaary  fnr  appellant  to  resort  *o 
an  action  at  law  for  the  previous  payinenta. 
No  lulCcient  reason  is  shown  for  retaining 
the  bill  in  order  to  determine  this  contro- 
Tersy  in  the  court  of  equity. 

Thirdly,  the  order  made  pendente  life  by 
the  Postmaster  General,  admitting  the 
magazine  to  the  second-class  privilege  as 
of  September  24,  I'JOT.  waa  accompanied 
with  an  order  that  ascertained  the  1e);Jti- 
mate  list  of  subscribers,  for  the  purpose  of 
adjusting  the  postage  that  had  been  paid 
at  the  full  rate  for  the  Oct oIkt' issue,  at  the 
number  of  343,341,  and  authorised  the  post- 
maater  to  accept  pound-rate  postage  on 
mailings  as  to  subscribers  of  that  number 
of  copica,  and  an  equal  number  of  sample 
oopiei,  and  required  him  to  charge  postage 
at  the  transient  second-class  rate — 1  cent 
for  each  four  ounces  or  fraction  thereof — 
upon  the  mailings  in  ezeesa  of  the  number 
mentioned.  Alao,  it  Is  contended  tliat  the 
Department  refuted  to  allow  the  appellant 
to  send  copies  to  thoae  whose  subgcriptions 
expired  during  a  considerable  part  of  the 
interval  of  suspension.  But  these  are  mat- 
ten  of  administration,  for  the  orders  in 
qtieatlon  appear  to  have  been  made  by  the 
Poetmaater  General  with  respect  to  the  new 
•  lS]application  'for  admission  to  the  sec- 
ond'Clas*  privilege  that  waa  made  pending 
the  suit,  and  granted,  aa  alraady  mentioned. 
They  afford  no  proper  ground  for  any  kind 
of  relief  in  the  present  action. 

Decree  afflnned. 


Btatea  Is  seeking  to  recover  under  the  ad- 
justment acta  of  March  3,  1867  (24  Stat. 
at  L.  S66,  chap.  376,  U.  8.  Comp.  Stat.  1901. 
p.  169S),  and  March  8.  IBDO  (29  Stat,  at 
L.  4£,  ehap.  39,  U.  S.  Comp.  Stat.  1901, 
p.  1003),  where  lands  located  within  the 
overlap  of  a  conflicting  railroad  land  grant 
had  been  erraseously  patented  to  the  South- 
em  Pacific  Railroad  Company  prior  to  the 
date  of  the  first  adjustment  act,  and  had 
been  sold  by  that  company  to  purchasers 
whose  titles  had  been  confirmed,  arose  when, 
and  only  when,  suit  waa  befnm,  aince  in- 
tereat  waa  not  provided  for  in  the  adjust- 
ment acta,  and  waa  not  prayed  for  in  the 
bill,  and  tlie  legal  proceedings  theretofore 
taken  by  the  United  States  to  enforce  lia- 
bility under  those  acts,  and  the  course  of 
judicial  decision  thereon,  while  finally  de. 
termining  who  were  bona  fide  purcliasers, 
contrary  to  the  government's  contention, 
did  not  fix  the  resulting  pecuninrv  liability, 
or  conclusively  protect  against  tne  govern- 
ment's previously  aaserted  right  to  greater 
compensation  than  the  minimum  statutory 
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APPEAL  ftptn  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit 
to  review  a  decree  which  afllrmed  a  decree 
of  the  Circuit  Court  for  the  Northern  Dis- 
trict of  California,  awarding  the  govern- 
ment the  minimum  statutory  price,  with  in- 
terest, where  land  had  been  erroneously  pat- 
ented to  a  railway  company,  and  aold  to 
purcbasera  whose  titles  had  been  confirmed. 
Modified  by  allowing  interest  only  from 
date  of  suit,  and  as  modified,  affirmed. 

See  same  case  below,  108  a  C.  .A.  007, 
180  Fed.  737. 

The  facta  are  atated  in  the  opinion. 

Mr.  Maxwell  Evarta  argued  the  cause 
and  filed  a  brief  fnr  appellant. 

Assistant  Attorney  General  Knaebel 
argued  the  cause,  and,  with  Mr.  W.  W. 
Dyar,  filed  a  brief  for  appeUea. 

Mr.  Chief  Juatice  Wbltc  delivered  the 
opinion  of  the  court: 

The  grant  made  to  the  Southern  Pacific 
Railroad  Company  by  |  23  of  tbs  act  of  Con- 
grew  "approred  March  3,  1871  (10  Stat,  at 
L.  5T3,  chap.  122),  overlapped  a  prior  grant 
made  to  the  Atlantic  A  PaelBc  Bailiaad 
Company  by  the  aet  of  July  27,  1880  (14 
Stat  at  L.  202,  chap.  278).    A  forfeiture' of 


Interest  —  on  elalm  by  gorentment  - 
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the  landB  within  the  overlap  to  inure  to  the 
benefit  of  the  Southern  Pacific  Company  un- 
der its  grant  of  1871.  In  consequence,  pat- 
ents for  a  large  quantity  of  land  in  Cali- 
fornia within  the  overlap  weie  issued  to 
the  Southern  Pacific  Company. 

The  act  of  March  3,  1887  (24  Stat,  at  L. 
556,  chap.  376,  U.  S.  Comp.  Stat.  1901,  p. 
1595),  entitled,  "An  Act  to  Provide  for  the 
Adjustment  of  Land  Grants  Made  by  Con- 
gress to  Aid  in  the  Construction  of  Rail- 
roads, and  for  the  Forfeiture  of  Unearned 
Lands,  and  for  Other  Purposes,"  among 
other  things  provided  for  the  immediate  ad- 
justment of  all  railroad  land  grants  made 
by  Congress;  and  upon  the  completion  of 
saeb  adjustment,  if  it  should  appear  that 
lands  had  been,  from  any  cause,  erroneously 
•SS]  ^certified  or  patented  by  the  United 
States  to  or  for  the  use  or  benefit  of  any 
eompany  claiming  by,  through,  or  under 
grant  from  the  United  States  to  aid 
in  the  construction  of  a  railroad,  it 
was  made  the  duty  of  the  Secretary 
of  the  Interior  to  demand  from  such 
company  a  relinquishment  or  recon- 
veyance to  the  United  States  of  all  such 
lands,  whether  within  granted  or  indemnity 
limits;  and,  if  such  company  should  neglect 
or  fail  to  so  reconvey  such  lands  to  the 
United  States  within  ninety  days  after  such 
demand,  it  should  thereupon  be  the  duty 
of  the  Attorney  General  to  commence  and 
prosecute  in  the  proper  courts  the  necessary 
proceedings  to  cancel  all  patents,  certifi- 
oates,  or  other  evidences  of  title  thereto- 
fore issued  for  such  lands,  and  to  restore 
the  title  thereof  to  the  United  States.  By 
I  4,  citizens,  or  persons  who  had  declared 
their  intention  to  become  citizens,  and  who 
had  purchased  lands  from  the  railroad  com- 
pany in  good  faith,  were  authorized,  on  proof 
of  the  fact  after  the  adjustment  of  the  grant, 
to  acquire  patents  from  the  United  States. 
And  it  was  among  other  things  further  pro- 
vided that  after  the  issue  of  patent,  de- 
mand should  be  made  for  payment  by  the 
company,  which  had  disposed  of  such  lands, 
of  an  amount  equal  to  the  government  price 
of  similar  lands;  and  in  case  of  neglect  or 
refusal  to  make  payment  within  ninety  days 
thereafter,  the  Attorney  General  was  di- 
rected to  cause  a  suit  or  suits  to  be  brought 
therefor. 

Referring  to  suits  brought  under  this  act 
of  1887,  in  an  opinion  delivered  in  United 
States  V.  Southern  P.  R.  Co.  39  Fed.  132, 
the  district  court  said  (p.  137) : 

''While  in  these  cases  but  a  comparative- 
ly small  amount  of  land  is  involved,  the 
suits,  it  seems  from  a  decision  of  the  Secre- 
tary of  the  Interior,  rendered  June  23,  1888, 
and  reported  in  volume  6  of  the  decisions 
of  the  DeparUneot  of  the  Interior,  page 
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816,  were  instituted  by  the  government  to 
test  its  right  to  a  large  amount  of  land 
similarly  situated.  I'hat  decision  was  made 
upon  an  application  *on  the  part  of  the[CS4 
Southern  Pacific  Railroad  Company  that 
it  be  called  on,  under  the  act  of  Congrett 
of  March  3,  1887,  for  a  reconveyance  of 
the  lands  which  were  held  by  the  Land  De- 
partment to  have  been  improperly  patented 
to  said  company,  so  that  upon  a  refusal  to 
reconvey,  suits  might  be  brought  by  the 
government  to  set  aside  such  patents,  and 
that  no  further  patents  should  be  issued 
to  said  company  for  lands  in  the  limits  of 
the  forfeited  grant  to  the  Atlantic  k  Pacific 
Railroad  Company;  and  also  that  the  then- 
subsisting  withdrawal  of  lands  within  the 
primary  grant  limit  of  the  Southern  Pacifle 
Railroad  (branch  line),  which  are  also  with- 
in the  granted  and  indemnity  limits  of  the 
Atlantic  &  Pacific  Railroad,  should  remain 
undisturbed  until  the  rights  of  the  South- 
ern Pacific  Company  could  be  determined 
by  suits  before  the  courts." 

The  court  then  observed,  in  subetanoe, 
that  the  Secretary  of  the  Interior  acted 
favorably  upon  the  application  so  far  as 
related  to  the  bringing  of  the  test  suits, 
and  for  that  purpose  had  divided  "the  lands 
covered  by  the  grants  into  three  classes,  to 
wit:  (1)  Lands  within  the  common  primary 
limits  of  the  grant  to  the  Atlantic  k  Pacific 
Railroad  Company  and  of  the  grant  io  the 
Southern  Pacific  Railroad  Company  (branch 
line) ;  (2)  lands  within  the  primary  limits 
of  the  grant  to  the  Southern  Pacific  Rail- 
road Company  (branch  line),  and  within 
the  indemnity  limits  of  the  grant  to  the 
Atlantic  &  Pacific  Railroad  Company;  (3) 
lands  within  the  indemnity  limits  of  the 
grant  to  the  Southern  Pacific  Railroad  Com- 
pany (branch  line),  and  within  the  primary 
limits  of  the  grant  to  the  Atlantic  k  Pacific 
Railroad  Company." 

The  suits  just  referred  to  would  seem  to 
have  been  the  first  of  the  test  suits.  They 
were  brought  in  1889  by  the  United  States 
in  the  circuit  court  of  the  United  States  for 
the  southern  district  of  California,  for  the 
purpose  of  quieting  the  title  of  the  United 
States  to  various  tracts  of  land  situate 
within  the  overlapping  limits,  *aggre-[6S5 
gating  about  5,342  acres,  and  claimed  by  the 
defendants,  viz.:  the  Southern  Pacific  Com- 
pany and  other  corporations  and  individ- 
uals asserting  title  under  that  company. 
The  first  of  the  cases  involved  lands  with- 
in the  grant  or  place  limits,  and  the  second, 
lands  within  the  indemnity  limits.  No 
money  recovery  was  prayed,  other  than 
costs  of  suit.  The  cases  were  ultimately  de- 
cided in  this  court  on  December  12,  1892. 
United  States  v.  Southern  P.  R.  Co.  146  U. 
6.  570,  36  L.  ed.  1091,  13  Sup.  Ct.  Rep.  152; 
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United  States  v.  Colton  Marble  k  Lime  Co. 
146  U.  S.  617,  36  L.  ed.  1105,  13  Sup.  Ct 
Rep.  163.  A  third  suit  was  begun  by  the 
United  States  in  1891,  also  to  quiet  title, 
cancel  patents,  etc.,  in  respect  to  lands  with- 
in the  overlap.  The  railroad  company,  and 
the  trustees  under  a  mortgage,  and  also  cer- 
tain individuals  and  corporations,  were 
made  defendants.  The  land  affected  by  the 
suit  aggregated  about  700,000  acres — 61,939 
acres  of  which  had  theretofore  been  pat- 
ented to  the  railroad  company,  and  appli- 
cations were  pending  for  patents  as  to  72,- 
000  acres.  Although  this  suit  sought  to 
quiet  the  title  of  the  government  to  lands 
tlaimed  by  numerous  individual  defendants 
by  purchase  from  or  contract  with  the  rail- 
load  company,  the  decree  entered  in  the  cir- 
cuit court  provided  that  it  should  not  "af- 
fect any  right  which  the  defendants,  or  any 
of  them,  other  than  the  Southern  Paeifle 
Railroad  Company,  now  have  or  may  here- 
after acquire  in,  to,  or  respecting  any  of 
the  lands  hereinbefore  described,  in  virtue 
of  the  act  of  Congress  entitledy  'An  Act  to 
Provide  for  the  Adjustment  of  Land  Grants 
Made  by  Congress  to  Aid  in  the  Ccmstmo- 
tion  of  Railroads,  and  for  the  Forfeiture 
of  Unearned  Lands,  and  for  Other  Pur- 
poses,' approved  March  3,  1887.** 

Despite  the  contention  of  the  railroad 
company  that  the  decisions  in  the  former 
cases,  reported  in  146  U.  S.,  settled  merely 
the  status  of  the  particular  lands  involved 
in  that  suit,  it  was  held  that  those  deci- 
sions were  conclusive  as  to  all  the  lands 
within  the  overlap.  168  U.  8.  1,  42  L.  ed. 
fiS6]366,  18  Sup.  Ct.  Rep.  18.  ^Therein  also, 
in  an  opinion  delivered  on  October  18,  1897, 
lifter  stating  that  the  circuit  court  should 
have  determined  the  rights  of  the  defend- 
f  Jits,  other  than  the  railroad  company,  in 
the  lands  in  dispute,  by  virtue  of  the  act 
cl  1887,  it  was  said:  "The  effect  of  the  de- 
cree is  to  leave  undetermined  the  question 
^fhether  the  defendants  who  claim  under  the 
Southern  Pacific  Railroad  Company  are  pro- 
tected by  that  act  or  any  other  act  of  Con- 
gress." And  the  decree  of  affirmance  ren- 
dered by  this  court  was  made  subject  "to 
the  right  of  the  government  to  proceed  in 
the  circuit  court  to  a  final  decree  as  to  those 
defendants." 

While  the  last-mentioned  suit  was  pend- 
ing in  this  court,  Congress  passed  an  act, 
approved  February  12,  1896  (29  Stat,  at 
L.  6,  chap.  18,  U.  S.  Comp.  Stat.  1901,  p. 
1596),  amendatory  of  the  act  of  1887, 
wherein  it  was  further  provided: 

"That  where  such  purchasers,  their  heirs 
or  assigns,  have  paid  only  a  portion  of  the 
purchase  price  to  the  company,  which  is 
less  than  the  government  price  of  similar 
lands,  they  shall  be  required,  before  the  da- 
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livery  of  patent  for  their  lands,  to  pay  to 
the  government  a  sum  equal  to  the  differ- 
ence l>etween  the  portion  of  the  purchase 
price  so  paid  and  the  government  price» 
and  in  such  case  the  amount  demanded  from 
the  company  shall  be  tiie  amount  paid  to  it 
by  such  purchaser." 

Congress  also,  on  March  2,  1896  (29  Stat, 
at  L.  42,  chap.  39,  U.  8.  Comp  Stat  1901, 
p.  1603),  passed  another  act  relating  to  the 
same  general  subject  as  the  act  of  March 
3,  1887.  The  act  of  1896,  among  other 
things,  provided  for  the  extension  of  time 
within  which  suits  might  be  brought  to 
vacate  and  annul  land  patents,  and  provided 
that  no  patent  to  any  lands  held  by  the 
bona  fide  purchaser  should  be  vacated  or 
annulled,  but  the  right  and  title  of  such 
purchaser  was  by  the  act  confirmed.  In  this 
connection  it  is  to  be  borne  in  mind  that 
the  act  of  1887  contemplated  that  the  origi- 
nal erroneous  patents  or  certifications 
should  be  annulled,  and  that  new  patents 
^should  issue  to  bona  fide  purchasers  [6S7 
from  the  railroad  company,  which  should 
relate  back  to  the  date  of  the  original  oer- 
tification  of  patent. 

On  the  filing  in  the  circuit  court  of  the 
mandate  of  this  court  in  the  cause  last  re- 
ferred to,  the  United  States  dismissed  far- 
ther proceedings  as  to  certain  defendants 
other  than  the  Southern  Pacific  Railroad 
Company,  and  the  trustees  in  the  mortgage 
executed  by  that  company,  respecting  cer- 
tain tracts  of  land,  and  at  the  same  time 
moved  for  a  further  decree  against  certain 
other  defendants  respecting  partieolnr 
tracts  of  land  claimed  by  them.  The  de- 
cree of  the  circuit  court  (38  0.  C.  A.  637, 
98  Fed.  46)  determined  as  to  various  de- 
fendants claiming  lands  aggregating  4V  - 
316.67  acres,  for  which  no  patents  had  been 
issued  by  the  United  States,  that  th^  were 
citizens  of  the  United  States,  and  bona  fide 
purchasers  of  th*e  lands  claimed  by  them, 
"and  entitled  to  make  payments  to  the 
United  States,  and  secure  patents  from  the 
United  States  therefor,  upon  complying 
with  the  provisions  of  the  act  of  March  8, 
1887,  in  that  behalf."  As  to  other  defend- 
ants claiming  lands  aggregating  9,284.89 
acres,  for  which  patents  had  been  issued  to 
the  railroad  company,  it  was  adjudged  that 
they  were  bona  fide  purchasers  from  and 
under  the  railroad,  within  the  meaning  of 
§  4  of  the  act  of  1887,  and  within  the  mean- 
ing of  the  act  of  March  2,  1896.  The  title 
of  these  latter  defendants  and  of  their  heirs» 
grantees,  and  assigns  to  the  lands  c]aimed« 
was  by  the  decree  confirmed.  The  govern- 
ment  appealed  the  case  to  the  eirenit  eonrt 
of  appeals  upon  the  eontention  that  the 
court  erred  in  adjudging  thai  thft  ^alvDfte* 
anta  ^vena  ^onia  IAa  ^ras^KAMst^  ^^Si^i^aa.  ^^^ 
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meaning  of  the  acts  of  Congress  of  1887 
and  189G,  and,  on  the  affirmance  by  a  de- 
cree of  the  circuit  court  of  appeals,  brought 
the  case  to  this  court,  where  it  was  deter- 
mined on  January. 27,  1002,  by  the  opinion 
reported  in  184  U.  S.  49,  46  L.  cd.  425,  22 
Sup.  Ct.  Rep.  285.  And  the  record  of  the 
case  so  decided,  introduced  into  the  record 
62 8] before  us  by  stipulation,  *shows  that  in 
that  case  tlie  government  not  only  prayed 
confirmation  of  the  titles  of  the  defendants 
found  to  be  bona  fide  purchasers  within  the 
meaning  of  the  act  of  March  3,  1887,  but 
also  that  the  United  States  "may  have  judg- 
ment against  the  defendant  railroad  com- 
pany for  tlie  sum  of  $2.50  per  acre  for  all 
such  lands,  if  any,  which  this  honorable  court 
may  find  to  be  held  by  the  defendants  here 
as  sucli  bona  fide  purchasers  for  value." 
The  decree  did  not,  however,  provide  for  a 
pecuniary  recovery,  and  it  does  not  appear 
why  the  government  failed  to  seek  a  decree 
in  that  respect. 

On  April  13,  1809,  soon  after  the  deci- 
sion reported  in  168  U.  S.  1,  42  L.  ed.  355, 
18  Sup.  Ct.  Rep.  18,  an  additional  suit  was 
commenced  by  the  United  States  against 
the  Southern  Pacific  Company,  in  re;»ard 
to  lands  within  the  overlap,  which  was  ulti- 
matelv  decided  bv  this  court  on  February 
19,  1906,  in  an  opinion  reported  in  200  U. 
S.  341.  50  L.  ed.  507,  20  Sup.  Ct.  Rep.  296. 
The  defendants,  in  addition  to  the  railroad 
company  and  the  trustees  under  certain 
mortjrnpes,  were  a  number  of  individuals 
sued  as  representatives  of  a  class.  The  re- 
lief sou^'ht  was  the  confirmation  of  the  titles 
of  bona  fide  purchasers,  the  cancelation  of 
the  patents  for  other  lands,  and  the  re- 
eovrry  of  the  value  of  tlie  lands  conveyed 
*  by  the  railroad  company  to  bona  fide  pur- 
chasers, in  accordance  with  the  adjustment 
acts  of  1887  and  1896.  A  money  recovery 
waH  had  at  the  rate  of  $1.25  per  acre,  where 
the  railroad  company  realized  that  amount 
on  tlie  sale  by  it,  and  interest  was  allowed 
at  the  rate  of  6  per  cent  per  annum,  from 
the  date  of  the  decree.  60  C.  C.  A.  581,  133 
Fed.  0:>3,  654. 

The  United  States  61ed  its  bill  in  this 
rase  on  January  28,  19o3, — about  one  year 
after  the  decision  of  this  court  in  the  case 
reported  in  184  U.  S.  49, — invoking  the  aid 
of  equity,  as  stated  in  the  opinion  below, 
**on  the  grounds  of  discovery,  accounting, 
the  establishment  of  a  trust,  and  the  en- 
forcement of  a  lien."  The  ultimate  relief 
629]  ^sought,  however,  was  a  decree  against 
the  railroad  company,  under  the  acts  of 
March  3,  1887,  and  March  2,  1896,  for  the 
statutory  price  of  lands  located  within  the 
overlap  and  described  in  two  exliibits,  A  and 
B,  which  had  been  erroneously  patented  to 
the  railroad  company  prioT  to  the  passage 
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of  the  adjustment  act  of  March  3,  1887, 
and  which  had  been  sold  by  the  company  to 
purchasers  whose  titles  had  been  confirmed. 
Recovery  of  interest  was  not  prayed.  Ex- 
hibit A  embraced  lands  told  by  the  rail- 
road company  to  bona  fide  purchasers  who 
had  applied  to  the  Secretary  of  the  Interior, 
under  the  provisions  of  the  adjustment  acts, 
for  and  had  received  confirmation  of  their 
titles  to  the  respective  lands  purchased  by 
them.  The  lands  embraced  in  exhibit  B 
were  all  confirmed  by  the  decree  of  the  case 
reported  in  184  U.  S.  49,  the  purchasers 
being  parties  defendants  in  that  suit.  Some 
1900  acres  of  the  lands  set  out  in  exhibit 
A  were  the  subject  of  the  suit  reported  in 
146  U.  S.  570,  36  L.  ed.  1091,  13  Sup.  Ct 
Rep.  152,  although  the  purchasers  were  not 
joined,  and  the  remaining  lands  in  that  ex- 
hibit formed  part  of  the  lands  which  were 
the  subject  of  the  suit  reported  in  184  U. 
S.  49,  the  purchasers  being  parties  defend- 
ants in  that  suit.  A  final  decree  was  en- 
tered against  the  company  (157  Fed.  96), 
for  the  principal  sum  of  $40,124.30,  to- 
gether with  interest  thereon  at  the  rate  of 
7  per  cent  per  annum  from  March  2,  1896. 
1'his  decree  was  affirmed  by  the  circuit  court 
of  appeals  (108  C.  C.  A.  607,  186  Fed.  737), 
whereupon  the  railroad  company  took  this 
appeal. 

Presumably  in  view  of  the  decision  of 
this  court  in  the  case  reported  in  200  U.  8. 
341,  the  only  assignment  of  error  urged  at 
bar  concerns  the  award  of  interest,  the 
main  contention  on  behalf  of  the  railroad 
company  being  that  the  statutes  of  1887 
and  1S96,  correctly  construed,  negative  any 
right  to  interest,  and,  in  any  event,  the  date 
fixed  by  the  court  below  from  which  in- 
terest was  to  run  was  erroneous. 

*lt  may  not  be  doubted  that,  testing[6S0 
the  ri;rht  to  recover  interest  exclusivelv  bv 
the  ia.ce  of  the  adjustment  acts,  such  right 
would  not  obtain,  since  those  acts  express- 
ly ftrovide  for  tlie  payment  of  a  specified 
amount,  the  minimum  statutory  price  of 
the  land,  without  any  expressions  tending 
to  support  the  conclusion  that  liability  for 
interest  was  contemplated.  On  this  sub- 
ject, it  was  said  in  200  U.  S.  at  page  353: 

"The  acts  of  Congress  really  inure  to  the 
benefit  of  the  railroad  company,  and  re- 
strict the  right  of  the  government,  for  they 
provide  that  the  recovery  shall  in  no  case 
be  more  than  the  minimum  government 
price.  In  other  words,  the  government  asks 
only  its  minimum  price  for  public  land,  no 
matter  what  the  value  of  the  tracts  or  the 
amounts  received  by  the  company  may  be." 

Hut  it  is  unnecessary  to  further  pursue 
this  matter,  since  it  is  conceded  by  the  gov- 
ernment that  the  right  to  recover  interest 
\\e.Te  a&sett^d  de^uds  not  upon  an  express 
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liability  imposed  by  the  adjustment  acts, 
but  upon  general  principles  of  law  as  ap- 
plied to  the  facts  of  the  case.  Piimarily 
the  argument  causes  the  liability  for  inter- 
est to  depend  upon  the  fact  that  the  rail- 
road company  received  from  those  to  whom 
it  bad  sold  the  lands,  the  price  thereof,  of 
which  moneys  it  has  since  had  the  posses- 
sion, and  therefore  it  should  be  condemned 
to  pay  interest  from  the  time  the  money 
was  received.  As  already  pointed  out,  how- 
ever, this  theory  conflicts  with  the  plain 
purpose  of  the  adjustment  acts,  whicli  was 
simply  to  provide  for  the  settlement  of  a 
situation  which  had  arisen  by  a  common 
mistake,  the  government  taking  back  the 
land  which  had  been  patented  and  which  the 
railroad  company  had  not  conveyed,  and 
confirming  to  bona  fide  purchasers  the  titles 
to  lands  which  had  been  conveyed  to  tliem  by 
purchase  from  the  railroad,  the  government 
to  receive  for  such  lands  merely  the  mini- 
mum statutory  price, — a  provision  which 
excludes  the  conception  that  it  was  con- 
6Sl]ceived  that  *a  liability  was  created, 
based  upon  an  accounting  between  the  gov- 
ernment and  the  railroads  of  benefits  and 
profits.  It  is,  however,  insisted  that,  ^pon 
principles  of  equity,  interest  should  be  al- 
lowed for  the  following  reasons:  (a)  In  view 
of  the  definite  nature  and  liquidated  char- 
acter of  the  obligation  of  the  railroad  com- 
pany to  pay,  as  manifested  by  the  terms  of 
the  acts  of  1887  and  1806;  and  (b)  as  the 
result  of  the  legal  proceedings  taken  by  the 
United  States  to  enforce  liability  under 
the  adjustment  acts  and  the  course  of  ju- 
dicial decision  thereon,  all  of  which  we 
have  previously  stated.  The  subjects  are 
so  interblended  that  we  consider  them  to- 
gether. 

The  interest,  as  we  have  already  stated, 
was  allowed  below,  from  March  2,  1806, 
the  date  of  the  last  adjustment  act,  as  to 
which  it  is  insisted  in  argument  as  follows: 

"Then,  certainly,  if  not  before,  the  United 
States  became  the  equitable  assignee  pro 
ianto  of  the  purchasers'  rights  to  recover 
what  they  had  paid  to  the  company  through 
an  innocent  mistake;  and  then,  certainly, 
if  not  before,  the  company  came  under  an 
equitable  obligation  to  account  to  the 
United  States.  If  it  continued  to  hold  the 
moneys  beyond  that  time,  it  would  be  only 
reasonable  and  equitable  to  require  it  to 
pay  the  legal  rate  of  interest." 

But,  aa  we  have  pointed  out,  both  the  ad- 
justment acts  of  1887  and  1806  provided  for 
no  recovery  of  interest,  and  in  the  bill  in 
the  case  before  us,  which  is  expressly  based 
upon  those  acts,  there  is  no  prayer  for  in- 
terest. It  certainly  cannot  be  admitted  on 
the  one  hand,  as  has  been  done,  that  the  act 
did  not  provide  for  interest,  and  yet  it  be, 
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on  the  other  hand,  asserted  that  the  act, 
intrinsically  considered,  imposed  the  lia- 
bility for  interest  from  the  date  of  its  pas- 
sage. Indeed,  both  the  adjustment  acts, 
as  we  have  already  pointed  out,  were  long 
since  treated  by  this  court  as  contemplat- 
ing action  by  the  government  to  ascertain 
and  fix  the  liability  which  arose  from  their 
enactment. 

*Now  the  history  we  have  given  of  the[6SS 
various  suits  concerning  the  lands  within 
the  overlap  shows  that  the  case  reported  in 
168  U.  S.  1  and  184  U.  S.  40,  involved  the 
question  of  who  were  bona  fide  purchasers 
of  the  larger  part  of  the  lands  the  statu- 
tory price  of  which  is  sought  to  be  recov- 
ered in  this  suit,  and  that  the  United  States 
appealed  the  case  to  this  court,  contesting 
the  correctness  of  the  holding  of  the  courts 
below,  as  to  defendants  being  bona  fide  pur- 
chasers,— a  question  whose  decision  was  es- 
sential to  fix  a  pecuniary  liability  upon  the 
company, — which  question  was  not  and 
could  not  have  been  determined  until  the 
decision  of  this  court  on  January  27,  1902. 

The  very  foundation  of  the  liability  hav- 
ing thus  been  in  litigation  by  the  action  of 
the  goveminent,  there  is  no  reason  for  hold- 
ing that,  until  that  controversy  was  de- 
termined,  the  pecuniary  liability  of  the  rail- 
road company  was  so  liquidated  as  to  jus- 
tify the  awarding  of  interest.  The  ques- 
tion, therefore,  is  limited  to  determining 
whether  the  effect  of  the  decree  in  the  case 
decided  in  1002  was  to  io  fix  the  liability 
as  to  justify  the  awarding  of  interest  from 
that  date.  We  think  not,  for  the  following 
reason:  In  the  suit  which  was  terminated 
by  the  decree  entered  in  1002,  the  govern- 
ment asked  that  in  cases  where  the  pur- 
chasers from  the  railroad  company  were 
found  to  have  acted  in  good  faith,  within  the 
meaning  of  the  adjustment  acts,  it  be  de- 
creed entitled  to  recover  $2,50  per  acre, 
instead  of  $1.25  allowed  by  the  adjustment 
acts.  While  the  decree  of  1002  determined 
who  were  bona  fide  purchasers,  contrary  to 
the  contention  of  the  government,  it  did 
not  pretend  to  fix  the  resulting  pecuniary 
liability,  or  embrace  affirmative  language 
conclusively  protecting  against  the  en- 
larged claim  which  the  government  made 
in  the  suit.  Under  these  circumstances,  we 
think  it  cannot  be  said  that  such  a  conclu- 
sive liquidation  arose  or  was  deemed  by  the 
government  to  have  arisen  as  to  justify  an 
award  of  interest.  This  conclusion  is  also 
fortified  by  the  fact  that  *  when,  subse-[CSS 
quently,  in  200  U.  S.,  the  government  ob- 
tained a  decree  for  the  price  of  similar  land 
sold  to  bona  fide  purchasers,  interest  was 
awarded  to  it  only  from  the  date  of  the  de- 
cree, without,  apparently,  objection  hA.V^ 
made  on  t:ki«  ^^ax^  ^1  \:kk%\SxC\\j^^\»^(M^  ^^^^ 
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is  further  fortified  by  the  fact  that  in  the 
bill  in  this  suit,  filed  after  the  decision  in 
1902,  no  demand  was  made  for  interest. 

Looking  comprehensively  at  the  whole 
situation,  especially  the  decision  rendered 
in  1902,  considering  the  withdrawal  by  the 
United  States  of  the  previously  asserted 
right  to  greater  compensation  than  the 
minimum  statutory  price,  which  was  a  nec- 
essary consequence  of  the  filing  of  its  bill 
in  this  ease,  of  the  averment  of  demand 
which  the  bill  contained,  and  the  absence  of 
any  objection  on  the  part  of  the  defendant 
company  because  of  prematurity,  we  think 
it  is  Just  to  say  that  the  liability  for  inter- 
est upon  the  statutory  price  arose  at  the 
date  of  the  commencement  of  the  suit,  and 
no  sooner;  and,  therefore,  that  error  was 
committed  both  in  the  trial  court  and  in 
the  circuit  court  of  appeals  in  not  confi- 
ing  the  commencement  of  the  running  of 
interest  to  that  date. 

It  follows  that  the  decree  of  the  Circuit 
Court  of  Appeals  to  the  extent  that  it  af- 
firmed the  judgment  allowing  interest  prior 
te  January  28,  1003,  be  and  the  same  is 
modified,  and  as  so  modified  is  aflirmed,  and 
the  cause  is  remanded  to  the  District  Court, 
with  instructions  to  enter  a  decree  con- 
formably to  this  opinion. 

Modified  and  affirmed. 


6S4]  •MERCHANTS  NATIONAL  BANK 
OF  THE  CITY  OF  NEW  YORK  and  the 
Banque  Commerciale  de  Bale,  Appts., 

▼. 

LAWRENCE  E.  SEXTON,  as  Trustee  in 
Bankruptcy  of  Kessler  &  Company,  Ap- 
pellee. 

(See  S.  C.  Reporter's  ed.  634-645.) 

Bankruptcy  —  validity  of  prior  lien  — 
when  objection  too  late. 

1.  After  the  trustee  in  bankruptcy  has 
virtually  asserted,  under  the  sanction  of  the 
court  with  the  assent  of  a  debtor  to  the 
bankrupt  estate,  tlie  power  to  take  legal  pos- 
session of  the  debtors  stock  in  trade  which 
the  latter  had  agreed  to  hold  as  security 
for  the  debt,  it  is  too  late  for  creditors  of 
the  bankrupt,  as  the  result  of  an  agree- 
ment with  suoh  debtor,  thereafter  made,  to 
raise  the  question  whether  the  original 
agreement  as  to  the  stock  between  the  debtor 
and  the  bankrupt  was  ineffective  to  operate 
•a  a  lien  as  to  creditors  because  of  the 
want  of  delivery. 

[For  other  cases,  see  Bankraptcy,  VI.  b,  In 
Digest  Sup.  Ct.  1908.] 

Batoppel  —  by  seeking  to  enforce  con- 
tract. 

2.  Creditors  of  a  bankrupt  seeking  to  en- 
ftfr»  a  eontrstct  between  the  bankrupt  and 

iUv  debtor,  tmd  the  lien  arising  therefrom, 
00S 


so  far  as  the  avails  of  certain  collateral  are 
concerned,  may  not  enforce  rights  given 
under  one  provision  of  such  contract  and 
repudiate  another  provision,  where  the  two 
are,  under  the  contract,  indissoiubly  asso- 
ciated, the  one  being  the  complement  of  the 
other. 

[For  other  cases,  see  Estoppel,  IIL  b,  7»  la 
Digest  Sup.  Ct.  1908.] 

Bankruptcy  —  right  of  tmstee  —  sub- 
rogation. 

3.  The  trustee  in  bankruptcy,  whose  bank- 
rupts had  assigned  to  their  various  credit- 
ors to  secure  loans  certain  notes  held  by 
such  bankrupts  which  were  secured  by  the 
stock  in  trade  and  accounts  of  the  makers, 
is  entitled,  both  under  general  principles  of 
subrogation  and  under  the  bankrupt  act  of 
July  1,  ISOS  (30  Stat,  at  L.  544,  chap.  541, 
U.  S.  Comp.  Stat.  1901,  j).  3418),  §  67, 
subds.  c,  /,  to  participate  in  the  proceeds 
of  such   collateral  to  the  extent  that  the 

general  funds  of  the  bankrupt  estate  ha/e 
een  used  to  discharge  one  of  the  secured 
debts  and  acquire  the  collateral  notes,  this 
amount  including  a  deposit  to  the  ban'.- 
rupt's  credit  which  the  secured  creditor  set 
off  against  the  debt. 

[For   other   cases,    see    Bankruptcy,    VII.,   1« 
Digest  Sup.  Ct.  1908.] 

[No.  287.] 

Argued  and  submitted  May  2,  1913.     De- 
cided May  26,  1913. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  tlie  Second  Circuit 
to  review  a  decree  which  affirmed  a  decree 
of  the  District  Court  for  the  Southern  Dis- 
trict of  New  York,  subrogating  the  trustee 
in  bankruptcy  to  the  right  of  a  secured 
creditor  of  the  bankrupt.    Affirmed. 

See  same  case  below,  108  C.  C.  A.  239, 
186  Fed.  127. 

The  facts  are  stated  in  the  opinion. 

Messrs.  George  Zabriskie  and  Henry 
O.  Gray  submitted  the  cause  for  appel- 
lants : 

Subrogation  is  the  mode  which  equity 
adopts  to  compel  the  ultimate  payment  of  a 
debt  by  one  who,  in  justice,  equity,  and 
good  conscience,  ought  to  pay  it. 

Arnold  v.  Green,  116  N.  Y.  571,  28  N.  K. 
1. 

It  docs  not  apply  in  favor  of  one  whoM 
duty  is  to  pay  the  debt. 

3  Pom.  Eq.  Jur.  §1213;  People  ex  reL 
McMillan  v.  Cayuga  County,  136  N.  Y. 
281,  32  N.  E.  864. 

It  is  defined  to  be  the  substitution  of  one 
person  in  place  of  another,  whether  as 
creditor  or  as  the  possessor  of  any  other 
rightful  claim,  so  that  he  who  is  substituted 
succeeds  to  the  rights  of  the  other  in  rela* 
tion  to  the  debt  or  claim  and  its  rights 
remedies,  and  securities. 

Leavitt   v.   Canadian   P.   R.   Co.   90  Me. 

taa  V.  8. 


»1L  UEBCHANTS  NAT.  BANK  T.  BBXTOK.  $U 

ISS,  S8  LlR^.   162,  37   Atl.  886;   Jackaon  ordinar;  pTindpl*  of  mtrgu  apon  tiia  legkl 

Co.   T.   BoylitoD   Mut.   In*.   Co.   139   Mata.  title. 

608,  S2  Ajn.  Rep.  TES,  2  H.  E.  103.  First  Nat  Buk  t.  Gitj  Tnut,  S.  D.  * 

One  who   U  only  •  volunteer  cannot  in-  Bure^  Co.  62  C.  0.  A.  S18,  114  Fed.  6S0t 

voice    tte   aid    of   cubrogation,    for   such    a  Kilpatriek  t.  Dean,  16  Daly,  182,  4  N.  Y. 

person  can   eitabliali  so  equity.     He  mtut  Supp.  708;  Fairci  t.  Cookerell,  88  lex.  428, 

have   paid   upon   requeit,   or   a*   surety,   or  28  L.R.A.  628,  31  8.  W.  190,  030. 

under  Bomc  compulaion  made  neceewry  by  ^r.    Wallace    Hacfarlaa.   argued   iba 

the  adequate   protection  of  Ml  own  r^hte.  „j    ,jy^  „,   g^„,,  j    R^^^fc,, 

Acer  V.  Hotchk,...  97  N.  Y.  403;  Col«  y.  q,^  ^  b,/,  f„           ,1^, 

Malcolm.   89  N.  Y.   363;   Twombly  t.  C*.  ^^^^   ^^^   general   fund,   of  a   bankrupt 

sidy,  82  N.  Y.  156.  estate  have  been  applied  to  the  redemption 

He  who  paya  the  debt  under  such  e.r-  „,  .on^teraU  pledged  by  the  bankrupU,  tha 

cum.tances  IS  entitled  to  an  assignment  of  ^^j^j^   .^  entitled   to  hi   reimburaed   befor. 

the  debt  and  of  the  evidence  of  it.  and  alao  ^^^^  ^j^;^  ^^  tt,^     1^^  property 

of  the  eollateral  security.  ^^  satisBed. 

Ellsworth  7.  Lockwood,  42  N  Y.  98.  Sheldon,  Subrogation,  2d  ed.  p.  39,  |28i 

Such  being  the  nature  of  subrogation,  fta  jj^Lean    v.    Cadwalader,    15    Nat    Bankr. 

operation   U   limited   to   reimbursement   of  Reg.  383;  Eiscock  v.  J.ycox.  12  Nat  Bankr. 

so  much  as  the  person  entitled  to   it  bad  g^   g^^  j.^   ^^   jj^   8^31,   ^  Klanck^ 

paid  to  save  the  property  ^   g^    ggg    p^^    ^as.  No.  7,364;   Bead  r. 

Sheldon,    Subrogation.   2d   ed.    9202;    27  Mclntyre,  S3  U.  S.  513,  25  L.  ed.  173;  John- 

Am.  *  Eng.  Enc.  Law,  2d  ed.  5  207;  Pease  ,„„  v.Rogers,  15  Nat.  Bankr.  Reg.  1,  Fed. 

V.   Egan     131    N.   Y.    271,   30   N.    E.    102;  ^^   jjo.  7.408;  Re  NeUon,  9  Ben   238,  Fed. 

First   Nat   Bank   v.   City   Trust.   S    R   ft  ^^  ^     K,  100    ^  g^^,     ^  Bi„   SO4   ^^ 

Surety  Co.  62  C.  C.  A.  313,  114  Fed,  629;  p^,   ^^   ^33^5.  ^^  Beisenthal.  14  Blatehl. 

Kilpatrick  V.  Dean,  16  Daly,  182,  4  N^  Y.  ,^9    ^^^  ^^^    ^^    1^39     g^^^^^  ^    g^,,,,^ 

Supp.    708;    Snelling   v     Mclntyre,    8   Abb.  g  gtory,  448,  Fed.  Caa.  No.  4.677. 

N.  C.  489;   Bonney  v.  Swly    2  We-id.  481;  xhe  trustee,  in  acquiring  the  City  Bantt 

Livingston  ».  Newkirk,  3  Jobna.  Ch.  312.  ualeral,   did   not   stand    in   the   sboea   of 
While  the  ease  laat  cited  is  strictly  a  oa«,'K  ^  bankrupts,  but  acted  in  big  own  right, 

of    marshaling     aasets,    it     proceeds    upon|  ^^^  .^  entitled  to  be  subrogated  aa  a  pnr- 

what  baa  been   termed   "the  familiar  prin-,  ^j,^^^  ^^  ^y  ^^^  ^i^l^t,  ^j  t^e  City  Bank, 

eiple  of  marahaling  assets  by  meana  of  sub-  j.^^^  ^j^^^  B^^^  ^   Staake,  802  U.  &  141« 

ro^tion.'                      „  „  „    ,„„    ,„   „  .60  L.  ed.  967,  28  Sup.  a.  Rep.  680. 

Hawkins  v.  Blake,  108  U.  8.  422,  436.  27;  '           '             ' 

L.  ed.  776,  780.  2  Sup.  a.  Rep.  804.  i     jj,,  chief  Justice  White  delivered  tba 

As  the  object  of  subrogation  is  to  'n-  ,jpi„i„„  „(  jjj^  j^^rt: 
demnify  the  person  who  has  paid  the  debt  ;  j^  j^]y_  jjq^^  Kesaler  ft  Company,  bank- 
of  another,  in  order  to  obtain  indemniflca-,  ^^^^  contracted  to  give  the  R.  B.  McLea  Com- 
tion  be  must  eaUblisb  a  definite  sum  which  engaged  in  business  as  importera  and 
be  baa  paid  upon  tbe  primary  liability  of  j(,i,be„  of  dry  goods,  a  line  of  credit  op  to 
the  principal  debtor.  $50,000,  and  In  addition  to  advance  money 
Sheldon,  Subrogation,  Bd  ed.  1 11;  Bin-  ^  j^^  invoice  price  of  goods  imported,  and 
ford  ».  Adams,  104  Ind.  41.  3  N.  E.  763;  [o^  the  purpose  o(  paying  the  duties  thereon. 
Hunnieutt  v.  Summey,  83  Ga.  688;  Jenkins  ^^  idvaneea,  it  was  agreed,  should  be  eri- 
».  Continental  Ins.  Co.  12  How.  Pr.  88;  ^^^^^  ^  negotiable  notes  of  tbe  company 
Koebler  ».  Hughes,  148  N.  T.  612,  42  N.  E.  ;„  ,„^|^  amounts  and  to  be  furnished  at 
1061-  lueh  timea  aa  desired  by  Keasler  ft  Com- 
In  the  absence  of  evidence,  which  it  was  p^u^.  It  was  also  agreed  that  the  company 
in  the  power  of  the  trustee  to  produce,  but  wouij  hold  its  stock  io  trade  as  a  security 
which  be  withheld,  these  appellants  are  iqj  ^\\  the  advances  to  be  made,  with  interest 
entitled  to  tbe  most  favorable  intendments  charges  and  commissions,  and  that  the  oon- 
that  can  properly  be  drawn  with  regard  to  pany,  when  required  to  do  ao,  would  exe- 
any  facta  which  might  have  been  estab-  mte  any  assignmenta  or  deed*  reaaonably 
llshed  by  the  evidence.  necessary  to  the  accompllabment  of  the  pur- 
Livingston  V.  Newkirk,  S  Johns.  Ch.  318.  pose  in  view.  It  was  moreover  agreed  thai 
TIm  object  of  subrogation  is  to  shift  the  all  sales  of  merchandise  made  by  the  com- 
debt  upon  the  person  or  the  fund  that  ought  pany  should  be  subject  to  approval  by  TTsaa 
to  bear  it  When  that  object  is  accom-  ler  ft  Company,  and  when  approved,  Keaa- 
pliahed  and  the  debt  is  paid,  the  equitable  ler  ft  Company  would  guarantee  tbe  amonnt 
prlnaiple  has  ezbauated  ita  power,  and  it  and  that  the  account  sale*  should  ha  tinsai- 
«an  restrain  no  further  the  aperation  ol  the  lerrai  to  ^iiWi  •»  waarfA-j,  •&*  ««»s!A», 
»T  It  «d.  **" 
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wlMn  collected,  to  be  applied  to  the  eztinc- 
tion  of  the  debt.  On  October  30,  1907,  Keaa- 
ler  ft  Company  made  a  general  asaignment, 
and  were  adjudicated  bankrupts  on  Novem- 
ber 0  following,  when  Lawrence  B.  Sexton 
waa  designated  as  receiver,  and  was  ap- 
pointed trustee  on  December  80.  In  the 
nearly  three  and  one  half  years  which 
elapsed  between  the  agreement  of  July, 
1904,  and  the  adjudication  in  bankruptcy, 
in  1907,  Kessler  ft  Company  advanced  a 
6S6]  *large  amount  of  money  to  the  com- 
pany, and  at  the  date  of  the  bank- 
ruptcy there  were  outstanding  notes  to 
the  amount  of  $96,000,  given  by  the 
company  under  the  agreement.  Only 
one  note  for  $7|000  was  then  held  by 
Kessler  ft  Company,  the  other  notes  having 
been  used  by  the  firm  in  the  course  of  its 
business  as  collateral  security  for  money 
by  it  borrowed,  as  follows:  With  the  Mer- 
ehants  Bank  of  New  York  City,  notes  for 
$80,000;  with  the  Bank  Coramerciale  de 
Bale,  notes  for  $15,000;  with  the  Nu:;ional 
City  Bank  of  New  York  City,  notes  for  $30,- 
000,  and  a  note  for  $5,000  with  Kessler  ft 
Company,  Limited,  Manchester,  England. 

It  is  not  disputed  that  at  the  time  Kess- 
ler ft  Company  delivered  the  notes  as  col- 
lateral, or  when  the  arrangements  were 
made  for  obtaining  the  credit  to  secure 
which  the  collaterals  were  given,  the  nature 
and  character  of  the  contract  with  the  com- 
pany was  as  stated,  and  it  is  not  con- 
troverted that  as  the  result  of  these  state- 
ments and  the  delivery  of  the  collateral 
notes,  holders  of  the  notes  became  entitled 
to  participate  in  the  security.  After  the 
appointment  of  the  receiver,  pending  a  rule 
taken  by  him  against  the  company  for  the 
purpose  of  asserting  his  rights  to  the  ac- 
counts and  stock  of  merchandise  securing 
the  notes,  an  agreement  was  made  between 
the  receiver  and  the  company  which  was 
sanctioned  by  the  court  and  put  in  the  form 
of  an  order  in  substance  providing  as  fol- 
lows: First,  directing  the  receiver  to  col- 
lect any  unpaid  account  sales  of  the  com- 
pany assigned  under  the  contract  of  1904 
to  Kessler  ft  Company,  and  forbidding  the 
company  from  interfering  with  the  dis- 
charge by  the  receiver  of  this  duty;  second, 
directing  the  company  to  pay  over  to  the 
receiver  the  proceeds  of  any  assigned  ac- 
oount  sale  which  had  been  collected  by  the 
company  after  the  service  upon  them  of  the 
rule  to  show  cause  on  November  16,  1007 ; 
and  third,  providing  that  an  inventory  be 
taken  by  the  receiver  and  the  company,  of 
6S7]all  merchandise  ^purchased  "during 
the  life  of  the  contract"  between  the  com- 
pany and  Kessler  ft  Company,  the  possession 
of  which  WMS  ID  controversy  between  the 
'mrtlet,  wiihaai  pnjndicv  to  the  right  o! 

iO00 


the  trustee,  when  appointed,  to  enforce  any 
claims  as  such  trustee,  arising  from  sales  or 
deliveries  of  merchandise  by  the  McLea 
Company  prior  to  November  16,  1907.  The 
McLea  Company  was  authorized  to  deliver 
any  of  the  inventoried  merchandise  in  ful- 
filment of  orders  theretofore  received,  and 
to  make  further  sales  and  deliver  goods 
so  sold,  all,  however,  with  the  approval 
of  the  receiver.  Provision  was  made 
for  the  deposit  by  the  receiver  of 
the  proceeds  of  the  accounts,  and 
by  the  McLea  Company  of  tlie  proceeds  of 
the  merchandise,  to  await  further  action, 
it  being  specially  declared  that  the  making 
of  the  order  was  without  prejudice  to  any 
of  the  rights  of  the  McLea  Company  as 
against  Kessler  ft  Company,  the  receiver 
or  trustee  in  bankruptcy  when  appointed, 
and  that  the  consent  of  the  McLea  Company 
to  the  order  should  not  be  construed  aa  an 
admission  against  its  interests  or  waiver 
of  its  rights.  The  trustee  realized  from  the 
accounts  a  sum  slightly  in  excess  of  $32,000, 
and  the  McLea  Company,  acting  under  the 
agreement  approved  by  the  court,  realized 
from  the  stock  of  goods  a  sum  slightly  in 
excess  of  $12,000,  making  about  $44,000 
held  as  security  under  the  contract  of  1904 
for  the  payment  of  the  McLea  notes.  The 
Merchants  Bank  and  the  Commercial  Bank 
of  Bale,  by  proceedings  not  necessary  to 
state,  acquired  for  a  small  price,  which  was 
credited  on  the  debt  due  them  bv  Kessler 
ft  Company,  the  collateral  notes  of  the  Mc- 
T^a  Company.  On  some  or  all  of  these 
notes,  judgments  were  obtained  and  execu- 
tion issued  or  threatened  to  be  issued 
against  the  stock  of  the  McLea  Company. 
That  company  and  the  two  banks  thereupon 
entered  into  an  agreement  by  which  the 
stock  of  merchandise  was  assigned  to  a 
named  trustee  with  the  duty,  as  the  stock 
was  realized  on,  to  turn  over  the  *pro-[6S8 
ceeds  for  the  purpose  of  paying  the  two 
banks.  As  this  agreement  was  made  after 
the  rule  to  show  cause,  issued  on  behalf  of 
the  receiver,  and  the  order  of  the  court 
consequent  thereon,  it  was  expressly  pro- 
vided in  the  agreement  that  it  was  not  in- 
tended to  violate  the  order  of  the  court,  but 
that  it  was  subject  to  the  approval  of  the 
court. 

At  the  time  of  the  adjudication  in  bank- 
ruptcy, Kessler  ft  Company  had  a  deposit 
account  in  the  National  City  Bank  to  which 
there  was  a  credit  balance  of  $27,000.  Al- 
though it  is  not  controverted  that  the  bank 
held  as  collateral  the  McLea  notes  to  the 
amount  of  $39,000,  there  ia  a  contention  aa 
to  the  adequacy  of  the  proof,  showing  the 
amounts  due  that  bank,  back  of  which  the 
notes  were  held  as  collateral.  We  content 
ouTselvca,   however,   on   this    subject   with 
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saying  that  we  think  it  is  not  aubjeci  to 
be  controverted  on  the  record  that  the  Na- 
tional City  Bank  had  a  claim  for  $30,000 
and  that  it  set  off  the  deposit  of  $27,000 
against  this  claim  of  $30,000,  and  that  the 
trustee,  in  order  to  protect  the  bankrupt 
estate,  paid  the  additional  $12,000,  and  re- 
ceived from  the  National  City  Bank  the 
$30,000,  of  McLea  collateral  notes,  along 
with  some  other  collaterals,  the  nature  and 
amount  of  which  is  not  disclosed. 

The  Merchants  Bank  and  the  Commercial 
Bank  of  Bale,  having  made  a  claim  to  a 
special  right  to  the  proceeds  of  the  stock 
of  merchandise,  concerning  which  they  had 
made  the  agreement  above  stated  with  the 
McLea  Company,  their  claim  was  referred 
for  consideration  to  a  special  master.  The 
receiver,  the  two  banks,  and  Kessler  & 
Company,  Limited,  of  Manchester,  being  be- 
fore the  master,  an  agreement  was  entered 
into  by  which  it  came  to  pass  that  the  mas- 
ter was  called  upon  to  consider  and  deter- 
mine upon  the  facts,  as  we  have  stated  them, 
the  special  rights  of  the  parties  in  and  to 
the  fund  derived  from  the  stock  of  mer- 
6S0]chandise  of  the  McLea  Company,  *and 
the  amount  which  had  been  collected  from 
the  account  sales  of  merchandise. 

Prior  to  the  arising  of  the  controversy 
now  before  us,  it  seems  that  a  somewhat 
similar  contest  had  arisen  in  the  Kessler 
&  Company  bankruptcy,  and  had  been  de- 
cided by  the  district  court.  The  facts  in 
such  prior  case  were  these:  Kessler  &  Com- 
pany had  made  an  agreement  with  the  firm 
of  Milne,  TurnbuU,  &  Company,  to  give 
financial  assistance  and  take  charge  of  the 
collection  of  account  sales,  etc.,  upon  terms 
and  conditions  substantially  like  those  em- 
braced in  the  contract  with  the  McLea  Com- 
pany which  is  now  under  consideration. 
Under  that  contract,  Kessler  &  Company 
had  received  notes,  had  transferred  some 
of  the  notes  as  collateral  to  the  Merchants 
National  Bank  and  to  Kessler  &  Company, 
Limited,  of  Manchester,  and  had  retained 
the  remainder.  Under  these  circumstances 
the  question  which  arose  was,  how  should 
a  sum  of  money  derived  from  the  account 
sales  or  stock  of  Milne,  Turnbull,  &  Com- 
pany, which  was  a  security  for  the  out- 
standing notes,  be  distributed  among  the 
holders  of  the  notes  T  That  is,  it  being  in- 
sufficient to  pay  all  the  notes,  should  it  be 
ratably  applied,  or  was  Kessler  &  Com- 
pany, as  assignor,  to  be  excluded  from 
the  distribution  until  the  assignees  had 
been  paidT  Considering  that  the  ques- 
tion was  open  and  not  settled,  under  the 
local  law  of  New  York,  the  court  came 
to  determine  it  by  its  appreciation  of  prin- 
ciples of  general  law,  and  held  that  as  Kess- 
ler ft  Company,  at  transfarrer,  occupied  a 
i7  U  md. 


trust  relation,  that  firm  could  not  be  al- 
lowed to  violate  its  trust  by  diminishing 
the  security  which  otherwise  would  be  at- 
tributable to  the  transferred  notes.  Con- 
sidering the  relation  of  the  transferees  be- 
tween themselves,  it  was  decided  that  al- 
though the  act  of  Kessler  ft  Company,  after 
having  transferred  some  of  the  notes,  in 
transferring  others,  was  a  breach  of  trust, 
the  second  transferee  was  unaffected  there- 
by, and  therefore  the  fund  was  subject  to 
be  distributed  between  *the  two  trans- [640 
ferees  pro  rata,  to  the  exclusion  of  Kessler 
ft  Company,  or  its  trustee.    The  court  said: 

"It  seems  to  me  that  that  is  exactly  the 
situation  here:  Kessler  was  solely  entitled 
to  receive  the  proceeds  of  the  accounts  pay- 
able pledged  by  Milne,  and  he  so  remained 
down  to  the  time  of  these  bankruptcies. 
These  accounts  were,  to  be  sure,  seeorilgr 
for  all  the  notes  that  Kessler  had;  bA 
when  he  assigned  some  of  the  notes,  he  be- 
came a  trustee  for  his  assignee  to  the  ex* 
tent  of  the  face  value  of  the  notes  in  quee* 
tion. 

"It  can  hardly  need  authority  to  show 
that  in  a  court  of  equity  the  eetfiit  qu§ 
trust  is  actually  seised  of  the  trust  prop- 
erty; he  may  alien  it,  and  any  legal  con- 
veyance by  him  will  have  the  same  opera* 
tion  in  equity  upon  the  trust  as  it  would 
have  had  at  law  upon  a  legal  estate.  Croxall 
V.  Shererd,  6  WalL  281,  18  L.  ed.  677. 

"It  can  make  no  difference  that  a  holder 
of  collateral  securing  several  notes  assigns 
them  successively,  and  thereby  diminishea 
the  value  of  each  note  in  the  event  of  de- 
ficiency. Each  cestui  que  trust  takes  his 
chances  of  that;  but  if  (in  this  case)  Kess- 
ler became  a  trustee  for  the  bank  by  the 
act  of  assignment,  no  act  of  his,  nor  any 
change  in  his  circumstances,  can  change  his 
relation  to  the  cestui  que  trust  he  himself 
created.  To  the  extent  of  his  ability  he  Is 
at  all  times  bound  to  account  for  the  trust 
he  had  himself  created,  and  that  duty  lias» 
by  operation  of  law,  descended  to  his  tmstss 
in  bankruptcy." 

In  the  light  of  this  ruling  in  the  previous 
case,  the  special  master,  in  deciding  this 
controversy,  concluded  that  the  receiver  of 
Kessler  ft  Company,  as  assignor,  was  not  ea- 
titled,  as  to  the  $7,000  or  the  $30,000  of  Me- 
Lea  notes  which  he  held,  to  participate  in 
the  distribution,  therefore  the  fund  shoald 
be  ratably  distributed  between  the  Mer- 
chants Bank,  the  Bank  of  Bale,  and  Kessler 
ft  Company  of  Manchester.  Under  this  view 
the  master  concluded  that  it  was  unneces- 
sary to  consider  the  claim  made  *by[f41 
the  two  banks,  that  because  of  the  agree- 
ment with  the  McLea  Company  cabcAfl^MSBft. 
ta  tha  \iiaDkrK<g\iq|«  ^^«5  ^«t%  «saMafect^ 
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eoUtled  to  the  pToceedj  of  Uie  •toek  of  merchandise,  did  not  operate  to  taka  thU 
merohuidise.  case  out  of  the  rule  aa  to  ieUtetj,  which 
When  the  district  court  came  to  conaider  was  upheld  in  the  case  relied  upon,  we 
a  motion  to  confirm  the  report,  its  previous  nevertheless  put  out  of  view  the  contention 
dceiaion  in  the  Milne,  Turnbull,  k  Company  of  the  two  banks,  concerning  their  particular 
ease  was  pending  undetermined  on  appeal  right  to  the  merchandise  fund,  for  the  fol- 
ia the  eirenit  court  of  appeals.  WhiU  ad-  lowing  reasons:  (a)  because  w*  think 
baring  to  the  ruling  made  in  that  case,  it  the  trial  court  was  clearly  right  in  holding 
was  nevertheless  decided  that  the  master  that  after  the  trustee  had  virtuallj  exartad, 
had  erred  in  considering  that  case  as  de-  under  the  sanction  of  the  court,  with  ttw 
eiaive  of  the  right  of  the  trustee  as  the  assent  of  the  McLea  Company,  the  power  to 
holder  of  the  939,000  of  collateral  notes,  to  take  legal  possession  of  the  stock,  it  waa 
participate  in  the  security  to  the  extent  too  late  for  the  two  banks,  as  a  reanlt  of  aa 
that  the  general  fnnda  of  the  bankrupt  ea-  agreement  with  the  McLea  Company,  there- 
tate  had  discharged  the  principal  debt  of  after  made,  to  raise  the  question  of  whether 
the  Hational  City  Bank,  on  the  ground  that,  the  original  agreement  as  to  the  stock  be> 
to  the  extent  of  such  payment,  the  trustee,  tween  Kessier  and  the  McLea  Company  was 
as  the  representative  of  the  general  credi-  ineffective  to  operate  a  lien  as  to  creditor* 
tors,  was  by  operation  of  law,  subrogated  because  of  the  want  of  delivery;  (b)  as  ths 
to  the  rights  of  the  bank.  In  addition  to  two  banks  were  seeking  to  enforce  the  cam.- 
this  general  right  of  subrogation,  it  was  held  tract  and  the  lien  arising  therefrom,  m 
that  the  right  of  the  trustee  to  participate  f,^  „  the  avails  of  the  account  sales  wera 
to  the  extent  stated  was  secured  by  the  concerned,  we  do  not  think  th(y  could  be 
provisions  of  subdivisions  o  and  /  of  §  07  heard  to  disintegrate  the  contract  by  en- 
of  the  bankruptcy  act.  DisposinK  of  the  forcing  rights  given  under  one  proviaim, 
right  asserted  against  the  proceeds  of  ths  ,„(!  repudiating  another  provision,  the  two 
Stock  of  merchaDdise,  it  was  decided  that  bejng_  unj,^  the  contract,  indissolubly  aa- 
whatever  might  have  been  the  infirmity,  for  gociated,  the  one  being  the  eomplemeat  ol 
want  ot  delivery,  if  any,  of  the  agreement  the  other. 

eonstltuting  the  stock  as  a  security,  it  was  •Underlying  the  qnesUon  of  the  ri^t[6*l 
two  Ute  to  ruse  such  question  on  behalf  0/  the  trustee  to  participate  to  tie  extent  of 
of  the  Mercbanta  Bank  and  the  Bank  of  the  general  estate  absorbed  in  acquiring  the 
Bale,  after  the  trustee  had  virtually,  as  a  $39,000  of  collateral  notes  in  the  fund  so- 
rMnU  of  the  agreement,  sanctioned  by  an  g„^ing  jj  ,uch  notes  is  the  ruling  made 
order  of  the  court,  taken  possession  of  the  by  the  court  below  in  Be  Milne,  supra.  At, 
Stock  lor  the  purpose  of  carrying  out  the  however,  no  appeal  waa  taken  in  the  Milne 
•greemenL  lliereafter,  the  ruling  made  in  Case.  and  the  tniatee  baa  not  here  appealed, 
the  Milne,  Tumbull,  4  Company  case  was  ^^  jj  i,  possible  to  diapoae  of  the  case  op- 
affirmed  by  the  circuit  court  of  appeals  up-  „„  o,,  grounds  upon  which  it  was  rested 
on  substantially  the  reasoning  which  con-  j^,<,„_  without  re-eiamining  the  broader 
troHed  the  court  below  (Re  Milne,  107  C  C.  .^j  (undamenUl  ruling  involved  in  Re 
A.  3E0,  185  Fed.  244),  and  that  court,  in  af-  Mih,e_  ,,  .hall  confine  our  attention  to  tl>e 
arming  the  action  of  the  trial  court,  Uken  n.rrovrar  question  here  arising.  In  doing 
In  thia  ease,  also  approved  and  adopted  the  ^  however,  in  view  of  the  importance  of  the 
«41]  'reasoning  which  caused  the  tr>sl  ,m,ject  and  of  its  far-reaching  effect,  we  do 
oourt  to  permit  the  truatee  to  participate.,  ^^t  ^^j.^^  ^^^  by  implication,  to  he  under- 
to  the  extent  stated,  in  the  fund  held  by  ^tood  as  giving  our  assent  to  the  principle 
him  as  security  for  the  payment  of  tiic  col-  jbn  one  who  Ukes  an  assignment  of  plrt 
Utera]  notes.  The  court,  however,  while  re-  „,  ^  ^^j^  ^^^^  by  a  mortgage  or  other 
fenlng  to  the  ngfat  asserted  by  the  Mer-  ,ig„  ,  ^^^^^  ,„„^  thereby,  in  the 
ehanU  Bank  and  tte  Bank  of  Bale  absence  of  special  agreement  or  necessary 
to  «clusively  participate  on  special  i„pUc.tion  arising  from  particular  circnm- 
grounds  m  the  proceeds  of  the  stock  ^^^  .^^  anything  mo«  than  a  pro- 
a»de  no  ruling  on  the  subject;  "d  ^i^^,  right  to  the  comn,on  security:  or 
error  with  reference  to  that  matter,  aa  f.  "  ,  .  ,.  -  .^ 
well  as  with  regard  to  the  ruling  permitting  *■"  (*"*'  to  « dude  his  assignor,  in  tb. 
the  trustee  to  participate  to  the  extent  al-  "«"'  '^  »  deficiency,  from  participating  10 
lowed  in  the  funda  iMuring  the  collatoral  •"«''  '"""J  *°  fie  "*"•*  <>'  ">*  portions  of 
notoi.  ara  the  subjooU  which  we  are  called  the  claim  held  by  him.  Moreover,  for  the 
npon  to  oonstder  on  this  appeal  Uken  by  same  reason  which  cauaea  ua  to  make  the 
the  Harchants  Bank  and  the  Bank  of  Bale,  reservation  Just  stated,  we  also  desire  to 
Although  it  be  conceded,  for  the  aake  of  expressly  exclude  any  inference  that  our 
vgaaeBt,  that  the  power  oonhrred  upon  opinion  is  that,  under  the  contract  here  in- 
Seaaltr  t  Oampaaj  to  wntnl  tha  Htlea  ot  volvad,  and  the  facte  hera  diacloaed,  there 
I»0S                                                                                                           X%*  V.  s. 
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was  either  an  express  agreement  or  anything 
justifying  an  implication  which  would  take 
the  case  out  of  the  rule  of  proportional  dis- 
tribution, if  that  rule  were  otherwise  applic- 
able. 


First  Nat.  Bank  v.  Staake,  202  U.  S.  Ul^ 
50  L.  ed.  967,  26  Sup.  Ct.  Rep.  680.  More- 
OTer,  *even  though  it  be  admitted  that [64  5 
there  would  be  a  possibility,  if  the  text  were 
narrowly  considered,  to  take  this  case  out  of 


By  the  effect  of  the  bankruptcy,  the  rights  the  operation  of   the  section,   its   obTious 
of    the    parties    became    fixed.      The    col-  spirit  and  intent,  as  illustrated  and  make 
lateral  note  holders  had  a  fund  specially  cogent  by  the  entire  text  of  the  act,  by  the 
applicable     to     the     payment     of     their  purpose  which  it  was  intended  to  subserve^ 
debt,     and     the     general     creditors     had  the   distinction    between    secured    and   im- 
the    general    fund,    to    which    alone    they  secured  creditors  which  it  draws,  all  con- 
could  look  for  the  discharge  of  what  was  clusively  demonstrate  the  correctness  of  the 
due     them.      It    was     in     the  power     of  principle  which   the   court  below   applied, 
neither  class  to  set  aside  or  frustrate,  as  and  by  which  it  held  this  case  was  not  eon- 
against  the  other,  the  rights  fixed  by  the  trolled  by  the  doctrine  by  it  announced  in 
<t 4 4 ]ad judication,  *and  which  it  was  the  Re  Milne, 
duty  of  the  trustee  to  conserve  and  admin- 
ister.   The  fund  on  deposit  to  the  credit  of  .._^ 
the  general   estate   was   an  asset  of   that 

estate.      True,     it     was     subject     to   be  WILLIAM  CRAMP  k  SONS  SHIP  k  EN- 

set     of,    that     is,    compensated,    by     the  GINE     BUILDING     CX)MPANT,     P«ti- 

debt    due    to    the    National    City    Bank.  tioner, 

But     the     exercise     by     that     bank     of       ^' 

the  right    of  set-off    did  not    change    the  ^^^^JSL^S^S^^.JSS^'^^?  rJ?^^^ 

character  of  the  two  funds,  and  could  not  '^R^^.  COMPANY   and   Curtis  Mjj 

confer  upon  the  National  City  Bank  the  ^Stes           '      ^"^"''^ 
power  to  pay  its  debt  out  of  the  general 

fund,    and    thereby    diminish    the   general  (gee  S.  0.  Reporter's  ed.  646-4152.) 
estate,  and  increase  the  share  of  the  security 

fund  distributable  among  those  entitled  to  Oertiorarl  —  to  circuit  court  of  appeals 
participate  in  that  fund.    The  impossibility,  —  allowance  —  question  not  raised  Il- 
legally,  of  bringing  this  result  about,  at  !®^        ^,        *  .,.     ^  .  ,        _^  •     *  « 
once   demonstrates   the  application   to  the  .   ^.^^  »^«<>'^  <>'  **>«  *"»1  ^^  ^  '•^ 
situation    of   the    elementary   principle   of  ^i^  to  examine  and  pass  upon  the  caae,  and 

legal  subrogation  which,  for  the  protection  Note. — On   certiorari   from   Federal   Su- 

of   the  general   fund,  gives   to  that  fund  preme  Court  to  circuit  courts  of  appeals— 

and  to  its  representative,  the  trustee,  the  >m  i^ote  to  United  States  T.  Dickinson,  9S 

right  to  exercise  against  the  special  fund.  Lb  «d.  U.  8.  711. 

recourse  to   the  extent  necessary  to  pre-  ^.  - ^    .  |„,^^  .     , -^  ^.^  ^  ^^^t— r  ku 

•rent    the    inequality    and    destniction    of  ^'^^*  "^  ^''^%^'?J7uSr  "* '•^^  "• 

:right   which  otherwiM  would   result.     To 

iiuppoee  that  th*t  principle  here  finds  no  Apart  frwn  statute,  there  em  be  no  T»Ud 

application,   because   Kessler   ft   Company  objection  to  the  retrial  M  •eaie,  wh«re  » 

iLlf   the  bankrupt,  if  it  had  held  the^J  ruV^t'S^^^d'^a' iSlS  "55 

lateral  notes,  could  not  enforce  them  under  y^  Bennett  28  N.  T.  824. 

the  principle  decided  in  Re  Milne,  ubi  supra,  *  "Should 'a  new  trial  he  ordered.  It  would 

as  lucidly  pointed  out  by  the  court  below,  be  absurd,"  said  the  court  in  Atlantie  k 

is  but  to  disregard  the  situation  resulting  B.  R.  Co.  ▼.  Oordele,  128  Oa.  293,  67  &  B. 

from  the  adjudication  in  bankruptcy,  and  4W,  "to  say  that  the  iudffe  could  not  pr^ 

to    destroy    the    equality    of    distribution  "l^®  **\.*^®^?^<*^^  *"**•  ,^5  such  cause  of 

ii^fe  \::^i '''  ^ir^re^'  ri  ^'i  "^  'w^i2^e«  ;KSuS[y^ed^s; 

secure.    Nothing  could  more  clearly  dem-  ^^            retrythe  same  upon  a  revenal 

onstrate  this  conclusion  than  a  considera-  of  his  judgment  by  a  higher  court    ICaj  T. 

tion  of  the  result  to  be  brought  about  by  May,  160  &y.  622,  160  S.  W.  686. 

taking  the  opposite  view;  since  if  that  is  A  judge  whose  order  refusing  an  injunc- 

done,  the  situation  existing  at  the  time  of  tion  was  reversed  by  a  higher  court  it  not 

the  adjudication  would  be  seriously  changed,  disqualified  to  preside  on  the  second  inttr- 

the  righU  of  the  general  creditors  would  be  locutory  hearing.    Atlantie  4  B.  R.  Oa.  T. 

lost,    and   those   of   the  secured   creditors  Cordele,  supr^                  ....      ..^^ 

would  be  greatly  enlarged.    But  resort  to  ^  ^^^^^      ,^?2?^!L«      ?**!S!^ 

the  princiSe  of  1^  ^br^tion  is  not  f,,^-",,?  ST^^S^t'^^iS^^J* 

here  necessary,  as  the  subject  u  fully  cov-  ^^^  ^^^  ^^j^  ^^^  1^  hj^  l^een  retumed 

ered  by  subdivisions  e  and  /  of  §  67  of  the  upon  a  writ  of  eertloraxl  lf»  %^kmi^>s^i^ 

bankruptcy  act,  especially  as  elucidated  by  Suttoa  ^.  'TliiViNia^Snfa ,  V  ^^f^  ^V  ^^J& 

i7  I/,  ad.  ^ 
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bi  enteriog  a  mereljr  pro  forma  decree  m 
a  means  of  ezpediting  the  ultimate  and 
final  decision  of  the  cause  in  the  circuit 
court  of  appeals,  does  not  reouire  the  al- 
lowance of  a  writ  of  certiorari  from  the  Fed- 
eral Supreme  Court,  where  no  objection 
concerning  the  matter  was  made  either  in 
the  trial  court  or  on  the  hearing  in  the 
circuit  court  of  appeals. 
[For  other  cases,  see  Certiorari,  II.  a.  In  Di- 
gest Sap.  Ct.  1908.] 

Judges  —  disqnaliflcation  —  previoiis 
connection  with  case. 

2.  The  requirement  that  "no  judge  be- 
fore whom  a  cause  or  question  may  have 
been  tried  or  heard  in  a  aistrict  court,  as  an 
existing  circuit  court,  shall  sit  on  the  trial 
or  hearing  of  such  cause  or  question  in  the 
circuit  court  of  appeals,"  made  by  the  pro- 
viso to  the  Judicial  Code  (act  March  3, 
1911,  chap.  231,  36  Stat,  at  L.  1132,  U.  S. 


Gomp.  Stat.  Supp.  1911,  p.  191),  |120,  ap- 
plies to  a  trial  judge  who  did  not,  in  sub- 
stance, form  or  express  an  opinion  on  the 
case  in  the  first  instance,  but  merely  entered 
a  pro  forma  decree  for  the  purpose  of  en- 
abling the  case  to  be  heard  for  the  first 
time  by  the  reviewing  eourt,  acting  pro  hoc 
vice  as  a  court  of  first  instance. 

[For  other  cases,  see  Judges,  III.,  In  Digest 
Sap.  Ct.  1908.] 

Judges  —  disqualification  —  previous 
connection  with  case  —  consent. 

3.  Consent  of  the  parties  cannot  qualify 
a  judge  who  heard  and  disposed  of  the  case 
in  the  first  instance  to  sit  in  the  circuit 
court  of  appeals,  contrary  to  the  proviso 
to  the  Judicial  Code,  §  120,  for  the  purpose 
of  reviewing  his  own  action. 
[For  other  cases,  see  Judges,  III.,  In  Digest 

Slip.  Ct.  1908.] 


S.  E.  811.  No  matter  what  may  have  been 
the  prior  decision  of  the  lower  court,  a  new 
trial  which  has  been  ordered  in  the  judg- 
ment on  certiorari  is  not  to  be  cons:  Icred 
as  a  review  of  the  former  trial. 

Justices  of  the  peace  in  trying  slaves  did 
not  act  as  jurors  only,  but  as  judges,  and 
under  the  Louisiana  statute  they  were  com- 
petent, after  a  mistrial,  to  sit  again  in  the 
case  until  the  prosecution  was  at  an  end. 
State  V.  Peter,  14  La.  Ann.  527;  State  v. 
Slave  Bill,  16  La.  Ann.  114. 

A  Connecticut  statute,  however  (Conn. 
Pub.  Acts  1899,  chap.  500),  provides  that 
"no  judge  of  any  court  who  shall  have  pre 
sided  over  any  jury  trial,  either  in  a  civil 
or  criminal  case  in  which  a  new  trial  shall 
be  granted,  shall  again  preside  at  the  trial 
of  such  cause."  S&te  v.  Hartley,  75  Conn. 
104,  52  Atl.  615. 

Iliis  statute  applies,  although  the  offense 
described  in  the  count  of  the  information 
upon  which  the  accused  was  convicted  is  not 
charged  in  the  information  upon  which  the 
accused  was  first  tried,  where  the  two  of- 
fenses charged,  which  in  most  of  their 
features  were  identical,  were  joined  in  one 
information  and  tried  together,  and  prac- 
tically constituted  the  same  case  in  which 
the  new  trial  was  granted.    Ibid. 

Objections  to  the  review  by  a  judge  of  his 
own  previous  decision  arise  in  various  forms, 
and  in  general  do.  not  prevail,  in  the  ab- 
sence of  statutory  prohibition. 

Iliere  is  nothing  objectionable  in  a  re- 
view by  the  vice  chancellor  oi  his  own  deci- 
sion, made  while  acting  as  master.  Wetmore 
V.  Winans,  8  Paige,  '370. 

A  district  judge  is  not  disqualified  to  pass 
upon  a  motion  to  quash  the  panel  of  jurors 
because  it  was  his  own  act  in  selecting  the 
jury  which  was  attacked.  Freeman  v.  Mc- 
Elroy,  —  Tex.  Civ.  App.  — ,  149  S.  W.  428. 

A  judge  is  not  disqualified  to  try  an  ac- 
tion brought  to  vacate  a  judgment  by  reason 
of  the  fact  that  he  presided  over  the  pro- 
ceeding which   resulted   in   such   judgment. 
Missouri  V.  R.  Co.  v.  Lasca,  79  Kan.  311, 
21  L,RJL.(N,8.)  338,  99  Pac.  616,  17  Ann. 
Cks.  605. 
iO04 


There  is  no  merit  in  the  contention  that 
conducting  the  preliminary  committal  dis- 

?ualifies,  or  ought  to  disqualify,  the  judge 
rom  presiding  at  the  regular  trial  of  the 
accused  under  the  indictment.  Cochran  v. 
State,  113  Ga.  736,  39  S.  £.  337.  The  court 
was  not  impressed  by  the  argument  that  the 
news  that  the  judge  had  presided  at  the 
preliminary  trial  and  bound  the  accused 
over  might  lead  the  public,  including  pro- 
spective jurors,  to  the  conclusion  that  the 
judge  had  made  up  his  mind  that  the  ac- 
cuse was  guilty. 

And  under  a  statute  disqualifying  a  com- 
mitting magistrate  from  sitting  as  a  member 
of  the  examining  court,  a  justice  acting  as 
a  coroner  is  not  disqualified  from  acting  as 
member  of  the  examining  court.  Forde  v. 
Com.  16  Gratt.  547. 

A  justice  of  the  peace  is  not  legally  dis- 
qualified to  take  jurisdiction  of  and  try  a 
case  because  he  has  previously,  as  one  of  a 
board  of  arbitrators  between  the  same  par- 
ties and  in  reference  to  the  subject-matter 
of  the  suit,  upon  a  hearing  of  such  matter 
as  such  arbitrator,  formed  an  opinion  and 
expressed  the  same  to  his  associate  arbi- 
trator.   Batchelder  v.  Norse,  35  Vt.  642. 

In  a  suit  to  enjoin  the  storage  of  inflam- 
mable oils,  the  fact  that  the  jud^e  had  been 
a  member  of  the  city  council  which  had  also 
passed  on  that  question  does  not  disqualify 
him.  Waters-Pierce  Oil  Co.  v.  Cook,  6  Tex. 
Civ.  App.  573,  26  S.  W.  96. 

In  a  habeas  corpus  proceeding  by  a  grand- 
parent to  recover  possession  of  the  child 
alleged  to  have  been  given  to  him  by  its 
father,  and  to  have  been  abducted  from  him 
by  the  latter,  the  awarding  of  the  temporary 
custody  of  the  child  to  such  grandparent, 
upon  his  giving  bond  for  its  production  in 
court,  does  not  constitute  a  pre-judgment 
of  the  case,  disqualifying  the  trial  court 
from  passing  a  final  judgment  awarding  the 
child,  and  such  action  does  not  constitute 
reversible  error  where  it  appears  that  the 
final  judgment  was  right.  Wilkinson  v.  I^ee, 
138  Ga.  360,  42  L.R.A.(N.S.)  1013,  75  S.  E. 
477. 

TYie  ^v^mVs^sA  b^  the  county  judge  of  the 
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Certiorari  —  to  circuit  court  of  appeals 

—  allowance. 

4.  Certiorari  will  issue  from  the  Federal 
Supreme  Court  to  a  circuit  court  of  ap- 
peals where  the  judge  who  heard  and  dis- 
posed of  the  case  in  the  first  instance  also 
sat  in  the  circuit  court  of  appeals,  contrary 
to  the  Judicial  Code,  §  120,  for  the  purpose 
of  reviewing  his  own  action,  although  no 
objection  was  made  to  his  participation  in 
the  hearing  and  decision  of  the  case  in  the 
ai^llate  court. 

[For  other  cases,  see  Certiorari,  II.  a,  in  Di- 
gest Sap.  Ct.  1908.] 

Certiorari  —  to  circuit  court  of  appeals 

—  disposition  of  cause. 

5.  The  Federal  Supreme  Court,  upon  al- 
lowing ceiUorari  to  a  circuit  court  of  ap- 
peals because  the  judge  who  heard  and  dis- 
posed of  the  case  in  the  first  instance  also 
sat  in  the  circuit  court  of  appeals,  contrary 


to  the  proviso  to  the  Judicial  Code,  |  120, 
for  the  purpose  of  reviewing  his  own  ac- 
tion, will  not  retain  the  cause  for  a  hear- 
ing on  the  merits,  but  will  at  once  reverse 
and  remand  the  case  to  the  court  below,  so 
that  it  may  be  heard  by  a  competent  court. 
[For  other  cases,  see  Certiorari,  II.  c,  in  Di- 
gest Sap.  Ct.   1908.] 

[No.  1032.] 

Submitted  April  14,  1018.    Decided  May  26, 

1018. 

PETITION  for  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Third  Circuit  to  review  a  decree  which 
reversed  a  decree  of  the  District  Court  for 
the  Eastern  District  of  Pennsylvania,  dis- 
missing the  bill  in  a  suit  for  the  infringe- 


petition  for  an  order  directing  the  personal  case  because* he  took  part  in  the  decision 

representatives  of  a  decedent  to  convey  cer-  of  the  case  in  the  court  of  civil  appeals  while 

tain  lands  to  the  petitioner,  upon  the  ground  a  member  of  that  court.    The  grounds  of  dis- 

that  his  right  to  a  deed  was  doubtful,  does  qualification  are  specified  in  the  Constitu- 

not  disqualify  that  jud^e,  who  afterwards  tion,  and  they  are  exclusive  of  all  others, 

became  judge  of  the  circuit  court,  from  hear-  and  the  fact  that  a  judge  may  have  tried 

iiig  and  determining  an  action  brought  by  the  case  in  the  lower  court,  or  may  have 

such  petitioner  in  that  court,  to  e8tal)lish  participated  in  the  decision  in  such  court, 

a  resulting  trust  in  the  land.     Graham  ▼.  >«  not  made  one  of  them.     Galveston  &  H. 

Selbie,  8  S.  D.  604,  67  N.  W.  831.  Invest.  Co.  v.  Grymes,  94  Tex.  609,  63  S.  W. 

There  is  no  law  which  renders  it  a  dis-  ^^^»  ^^  S.  W.  778. 
qualification  per  «c  to  try  an  indictment  for       ^^  Reg.  v.  Justices  of  London,  18  Q.  B. 

perjury  that  the  judge  is  the  same  one  who  *^^»  ^^^*  '*  ^**  ^«'^  that  the  presence  of 

presided  at  the  trial  in  which  the  alleged  J^«  magistrate  at  the  hearing  of  an  appeal 

perjury  was  committed,  and  also  at  the  trial  "?™  ^J^  court  would  not  be  sufficient  to  set 

of  a  case  in  which  one  of  the  witnesses  who  "l^®  ^}^,  ^^^^^  made  at  such  hearing,  if  he 

testified  in  the  first  case  was  convicted  of  d»d  not  take  part  and  did  not  influence  the 

perjury.    Hefiin  v.  State,  88  Ga.  151,  30  Am.  ^^"f*'  ^^  *^*^  '*  ^"  indiscretion  on  his 

St.  Rep.  147,  14  S.  E.  112.  P*""^' .  JH  ^"^^^^o*?^^"  ,a»  *o  ^he  seating 

And  that  a  judge  belonging  to  a  vigilance  ^^^1^7  ^^*°  T^'^^f  ^  ^^  "^^  exhibitej 

organization  who^  committ4  exiled  the  de-  ?L  .o^  «    ?'  ^''\t^''  alderman  who  tried 

feSdant  on  grounds  unconnected   with   the  ^,^LfT^^^  K'""  the  omnibus  and  seated 

present  char|e  does  not  disqualify  him  from  ^'^^t^^TJl^^iVr"  V'^a^}^^'^^'  •       k. 

sitting  in  thi  cause.    People  v.  Mahoney,  18  i^Z^^JJ'^f,  ^^^  rendered  the  decision  be- 

n^l   fgg  *^  ^*  low  may  not,  however,  sit  in  the  cause  as  a 

A    -J      V     •  i.  •  J  '4.  member    of    the    Indiana    appellate    court. 

A  nidge  havmj  once  tried  a  cause  is  not  Hudson  v.  Wood,  -  Ind.  App^-,  52  N.  E. 

thereby   disqualified  from  being  a  member  ^22  rr       »  •'       •     • 

of  the  court  reviewing  the  former  judgment,       ^nder  the  New  York  Constitution  of  1821 

m    the    absence    of    statutory    prohibition,  the  chancellor  and  justices  of  the  supreme 

TumbuU  V.  O'Hara,  4  Yeates,  446;  Den  ex  court,  though  members  of  the  court  for  the 

dem.  Pearson  v.  Hopkins,  2  N.  J.  L.  195;  correction  of  errors,  were  forbidden  to  join 

Peck   V.   Essex   County,   20   N.  J.   L.   467,  in  the  affirmance  or  reversal  of  their  own' 

reversed  on  other  grounds  in  21  N.  J.  L.  decrees  and  judgments,  and  this  lead  was 

656;  Beckham  v.  Rice,  1  Tex.  Civ.  App.  281,  followed  by  the  enactment,  by  the  legislature 

21  S.  W.  389 ;  Edwards  v.  Wife,  9  La.  Ann.  of  the  provisions  of  2  N.  Y.  Rev.  Stat.  pt. 

821;  Young  v.  Adams,  6  Mass.  182;  Pierce  3,  title  1,  chap.  3,  §  3,  that  no  judge  of  any 

▼.  Delamater,  1  N.  Y.  17.  appellate  court,  or  of  any  court  to  which  a 

Parish  judges  are  competent  to  pass  upon  writ  of  certiorari  or  error  shall  be  return- 
questions  arising  in  partitions  made  before  able,  shall  decide  or  take  part  in  the  decision 
them  as  notaries.  Babin  v.  Nolan,  2  La.  of  any  cause  or  matter  which  shall  have  been 
Ann.  346.  determined  by  him  when  sitting  as  a  judge 

The  circuit  judge  before  whom  proceedings  of  any  other  court.    Pierce  v.  Delamater,  1 

to  dissolve  an  attachment  were  had  is  not  N.  Y.  17. 

disqualified  to  pass  upon  a  motion  to  dis-       This  statute  could  not,  however,  exclude 

miss  an  appeal  to  the  circuit  court  from  a  member  of  the  court  for  the  correction  of 

bis  order.    Harvey  v.  Pealer,  63  Mich.  572,  errors  from  deciding  or  taking  part  in  the 

80  N.  W.  188.  decision  of  a  cause  determined  by  him  when 

A  Texas  supreme  court  judge  is  not  dis-  acting  as  a  circuit  jud^e,  vtiNxftw  ts^  Shifts  \.%s^ 

qualified  to  participate  in  a  decision  of  a  that    tbft    ouVj    wwaUVaXIvwaaX    xwk\.Tvt5C>MMk^ 
B7  Xfc  ed.  ^^ 
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ment  of  a  patent,  and  remanded  the  case 
with  directions  to  enter  a  decree  for  dam- 
age! without  an  injunction.  Certiorari 
granted,  and  decree  of  Circuit  Court  of  Ap- 
peala  reyersed,  and  cause  remanded  for  fur- 
th«r  proeeedings. 

See  same  case  below,  202  Fed.  932. 

Ae  facts  are  stated  in  the  opinion. 

Meesrs.  James  R.  Sheffield,  Clifton  V. 
ESd wards,  and  Samuel  Dickson  submitted 
the  eause  for  petitioner. 

Messrs.  Frederick  P.  Fish  and  Rich- 
ard N.  Dyer  submitted  the  cause  for  re- 
spondents. 

Mr.   Chief   Justice   White  deliyered  the 
opinion  of  the  court: 
The   Curtis   Marine  Turbine   Companies, 


the  respondents,  as  the  owners  of  seTeral 
United  States  letters  patent,  sued  the 
Cramp  &  Sons  Ship  &  £ngine  Building 
Company,  the  petitioner,  for  infringement, 
because  that  company  had  contracted  with 
the  Navy  Department  to  build  certain  tor- 
pedo boat  destroyers,  to  be  propelled  by 
turbine  engines,  which  were  to  be  construct- 
ed by  the  Cramp  Company  in  accordance 
with  specifications  which,  it  was  alleged, 
would  cause  the  engines,  when  built  in  ac- 
cordance with  the  contract,  to  infringe  the 
patents  sued  upon. 

The  Cramp  Company  questioned  the 
jurisdiction  of  the  court  on  the  ground 
that,  as  it  had  made  or  proposed  to  make 
no  engines  which  could,  under  any  possi- 
ble Tiew,  be  *an  infringement  [64  V 
of     the     patents     sued     on,     except     tbs 


upon  the  appellate  powers  of  the  members 
of  that  court  are  that  on  appeals  the  chan- 
cellor shall  have  no  voice  in  the  final  sen- 
tences, and  on  writs  of  error  the  justices  of 
the  supreme  court  shall  not  have  a  voice  for 
the  aformance  or  reversal  of  the  judgment. 
Re  Members  of  Court  of  Errors,  6  Wend. 
168. 

The  adoption  of  the  Constitution  of  1846, 
which,  omitting  this  clause,  confers  the  same 
powers  on  all  the  judges  of  the  court  of  ap- 
peals, and  on  all  the  justices  of  the  supreme 
court,  with  the  single  exception  that  no  judi- 
cial officer  can  exercise  his  office  while  under 
impeachment,  virtually  repealed  the  statute. 
Pierce  ▼.  Delamater,  supra. 

Hie  disqualification  provision  was  re- 
stored, however,  by  an  amendment  adopted 
in  1869,  which  provides  that  "no  judge  or 
Justice  shall  sit  at  a  general  term  of  any 
court,  or  in  the  court  of  appeals,  in  review 
of  a  decision  made  by  him,  or  by  any  court 
of  which  he  was  at  the  time  a  sitting  mem- 
ber."   Pistor  V.  Hatfield,  46  N.  Y.  249. 

And  this  in  substance  was  embodied  in  the 
New  York  Constitution  of  1894,  with  the 
necessary  substitution  of  "appellate  divi- 
sion" for  "general  term." 

Where  a  case  was  heard  at  general  term 
before  the  election  of  1869,  but  the  decision 
was  not  made  until  after  the  result  of  the 
election,  showing  the  adoption  of  the  amend- 
ment, the  amendment  did  not  apply  to  such 
decision.    Real  v.  People,  42  N.  Y.  270. 

A  commissioner  of  appeals  was  not  a 
Judge  of  the  court  of  appeals  within  the 
meaning  of  this  constitutional  provision. 
Settle  V.  Van  Evrea,  49  N.  Y.  283. 

An  order  of  a  supreme  court  justice  grant- 
ing leave  to  sue  on  a  judgment  is  compre- 
hended by  the  provisions  of  the  New  York 
Constitution  that  no  judge  or  justice  shall 
sit  at  a  general  term  of  any  court,  or  in  the 
court  of  appeals,  in  review  of  a  decision 
made  by  hmi,  or  of  any  court  of  which  he 
was  at  the  time  a  sitting  member.  Van 
Arsdale  v.  King,  152  N.  Y.  69,  46  N.  E.  179. 

A  judge  of  the  city  court  of  Brooklyn^ 
who  aettJea  the  form  oi  tne  judgment  to  be 
entered  on  M  referee'g  report^  and  granta  aa 
£000 


allowance,  may   not  take  any  part  in  the 
appeal   to  the  general   term   of   that  court 
from  such  judgment.     Murdock  v.  Interna- 
tional Tile  &  T.  Co.  14  Misc.  225,  35  N.  Y 
Supp.  668. 

An  ea  parte  order  for  examination  befori) 
trial  of  one  of  the  corporate  defendant'u 
officers  was  not  under  review  on  an  appeal 
to  the  general  term  of  the  supreme  courQ 
from  an  order  of  another  justice,  creating 
such  ex  parte  order  upon  other  affidavits 
and  papers  in  addition  to  those  on  which 
the  original  order  was  granted,  and  there- 
fore the  justice  who  made  the  original  order 
was  not  incompetent  to  sit  in  the  general 
term  because  of  the  constitutional  provision 
that  no  judge  or  justice  shall  sit  at  a  gen- 
eral term  of  any  court,  or  in  the  court  of 
appeals,  in  review  of  a  decision  made  by 
him,  or  of  any  court  of  which  he  was  at  the 
time  a  sitting  member.  Philips  v.  Germania 
Bank,  107  N.  Y.  630,  13  N.  E.  923. 

A  judge  of  the  city  court  of  New  York 
is  not  disqualified  from  hearing  and  deter- 
mining an  appeal  to  the  general  term  of  that 
court  because  the  order  appealed  from  was 
signed  by  him,  if  the  decision  was  in  fact 
rendered  by  another  judge.  Mori  v.  Pear- 
sail,  14  Misc.  251,  35  N.  Y.  Supp.  829. 

Tlie  justice  who  heard  and  decided  the 
case  at  special  term  does  not  sit  in  review 
of  his  own  decision,  contrary  to  the  New 
York  Constitution,  where,  as  presiding 
justice  of  the  general  term  of  the  supreme 
court,  he  calls  the  case  and  makes  som* 
inquiry  of  counsel  respecting  the  papers, 
but  does  not  participate  in  the  hearing 
or  in  deciding  the  case.  Graham  v.  Lin- 
den, 60  N.  Y.  547. 

Those  judges  who  sat  upon  the  bench  and 
concurred  in  a  judgment  of  the  New  Jer- 
sey supreme  court  were  excluded,  under  the 
New  Jersey  Constitution,  from  sitting  upon 
a  review  of  the  case  in  the  court  of  errors 
and  appeals,  although  no  formal  opinion 
had  been  given  below.  Gardner  v.  State, 
21  N.  J.  L.  557. 

The  exclusion  from  the  New  Jersey 
court  of  errors  and  appeals  of  justices  ot 
iba  auDicmft  court  who  sat  on  the  hearing 
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engines  which  it  was  engaged  in  making 
for  the  United  States,  for  use  in  its  war 
Teasels,  there  was  no  right  to  an  injunction, 
and  therefore  no  jurisdiction  in  equity. 
Defenses  as  to  the  merits  of  the  cause  were 
also  set  up,  challenging  the  novelty  of  the 
matters  covered  by  the  patents  sued  upon, 
and  denying  in  any  event  that  the  engines 
to  be  built  under  the  contracts  would  in- 
fringe the  patents  relied  upon.  When  the 
case  was  ripe  for  hearing,  on  February  1, 
1911,  it  was  argued  and  taken  under  advise- 
ment by  the  court.  On  April  10th,  the 
court  announced  the  following  memorandum 
opinion: 

"Since  the  argument  of  this  case,  the 
current  business  of  the  court  has  engaged 
my  time  so  fully  that  I  have  not  been  able 
to  consider  it.    If  it  is  to  receive  the  study 


it  requires,  at  least  two  or  three  weeki* 
continuous  attention  would  be  necessary. 
Other  matters  also,  to  which  I  need  not 
refer  more  particularly,  have  concurred  to 
prevent  me  from  taking  it  up,  and  I  hav* 
therefore  decided  to  enter  a  pro  forma  de- 
cree, in  order  to  send  the  controvert  to  tlM 
court  of  appeals  as  speedily  as  possible.  I 
wish  to  add  with  emphasis  that  the  decree 
now  to  be  entered  in  favor  of  the  defend- 
ants is  not  to  be  construed  as  affording  the 
slightest  intimation  of  my  opinion  concerning 
the  merits.  I  have  formed  no  opinion  what- 
ever on  that  subject;  but,  as  the  unusual 
importance  of  the  suit  will  certainly  carry 
it  to  the  appellate  courts,  I  feel  justified 
under  the  circumstances  in  making  a  purely 
formal  disposition  of  the  matter  in  ite 
present  stage. 


of  the  cause,  which  is  made  by  the  New 
Jersey  Constitution,  applies  only  to  the 
hearing  of  the  cause  for  reversal  or  affirm- 
ance, and  does  not  prevent  them  from  vot- 
ing and  expressing  opinions  on  preliminary 
and  collateral  motions.  Engle  v.  Crom- 
lin,  21  N.  J.  L.  561;  Gardner  t.  SUte, 
supra. 

A  judge  sitting  and  acting  for  the  New 
Jersey  supreme  court  in  making  a  consoli- 
dation order  and  allowing  a  bill  of  excep- 
tions to  his  ruling  consolidating  the  ac- 
tions, the  effect  of  which  is  to  change  the 
venue,  has,  within  the  meaning  of  the  con- 
stitutional provision,  given  a  Judicial  opin- 
ion in  the  cause  in  favor  oi  the  alleged 
error  complained  of,  so  as  to  be  disquali- 
fied from  sitting  in  the  New  Jersey  court 
of  errors  and  appeals,  where  error  is  as- 
signed upon  the  consolidation  order.  De- 
fiance Fruit  Co.  V.  Fox,  76  N.  J.  L.  482, 
70  Atl.  460. 

By  the  provisions  of  the  judiciary  acts 
of  September  27,  1789,  §4,  and  April  29, 
1802,  §  5,  re-enacted  in  the  Revised  Statutes 
as  §614,  upon  the  hearing  in  the  circuit 
court  of  an  appeal  from  the  judgment  of 
the  district  court,  the  district  court  judge 
who  rendered  the  decision  appealed  from, 
although  he  may,  for  the  information  of 
the  circuit  court,  assign  his  reasons  for 
that  decision,  is  prohibited  from  voting  or 
taking  part  in  the  judgment  of  the  circuit 
court,  and  that  judgment  is  to  be  entered 
according  to  the  opinion  of  the  judge  who 
if  not  BO  disqualified.  An  exception  is 
recognised  b^  the  act  of  March  2,  1867,  §  2, 
where  the  district  judge  is  holding  the  cir- 
cuit court  alone,  which,  in  order  to  pre- 
vent failure  or  delay  of  justice,  permits 
such  a  case  to  be  heard  and  disposed  of 
by  such  judge.  United  States  v.  E^holt, 
105  U.  S.  414,  26  L.  ed.  1077. 

A  Federal  district  judge  cannot  sit  in 
the  eireuit  court  on  a  writ  of  error  from 
his  own  decision.  United  States  v.  Lan- 
caster, 5  Wheat.  434,  5  L.  ed.  127. 

A  Federal  district  court  judge  cannot 
lit  as  a  member  of  the  circuit  court  upon 
questions  adjourned  to  that  courts  under 
B7  U  0d. 


the  bankrupt  act  of  August  19,  1841.    Nel- 
son V.  Carland,  1  How.  265,  11  Lw  ed.  126. 

The  Federal  district  judge  who  heard 
and  denied  a  motion  to  remand  the  cause 
to  the  state  court  whence  it  had  been  re- 
moved is  disqualified  to  sit  in  the  eireuit 
court  of  appeals  upon  the  hearing  of  an 
appeal  from  the  final  decree  of  the  eireuit 
court  in  such  case,  by  the  provision  of  the 
act  of  March  3,  1891,  §  3,  that  "no  justice 
or  judge  before  whom  a  cause  or  question 
may  have  been  tried  or  heard  in  a  district 
court  or  existing  circuit  court  shall  sit  on 
the  trial  or  hearing  of  such  cause  or  Quee- 
tion  in  the  circuit  court  of  appeals."  tlex- 
ford  V.  Brunswick-Balke-Collender  Co.  228 
V.  S.  339,  ante,  864,  33  Sup.  Ct.  Rep.  516. 

A  judge  who  appointed  a  receiver  in  a 
foreclosure  suit,  and  made  an  order  allow- 
ing him  a  monthly  sum  for  services,  and 
also  rendered  the  final  decree  of  foreclo- 
sure, and  decrees  for  delivery  of  possession, 
is  disqualified,  by  this  provision,  to  sit  in 
the  circuit  court  of  appeals  on  an  appeal 
from  the  decree  of  another  judge  concern- 
ing the  monthly  compensation  of  the  re- 
ceiver after  a  compromise  between  him  uad 
the  purchasers  on  the  foreclosurs.  Morao 
V.  Dillingham,  174  U.  S.  153,  48  U  ed. 
930, 10  Sup.  Ct.  Rep.  620.  "The  enactment,** 
said  Mr.  Justice  Gray,  "alike  by  its  lan- 
guage and  by  its  purpose,  is  not  restricted 
to  the  case  of  a  judge's  sitting  on  a  direct 
appeal  from  his  own  decree  upon  a  whole 
cause,  or  upon  a  single  question.  A  judsre 
who  has  sat  at  the  hearing  below  of  a  whole 
cause  at  any  stage  thereof  is  undoubtedly 
disqualified  to  sit  in  the  circuit  court  A 
appeals  at  the  hearing  of  the  whole  eanae 
at  the  same  or  at  any  later  stage.  And,  aa 
'a  cause'  in  its  usual  and  natural  mean- 
ing, includes  all  questions  that  have  ariaen 
or  that  mav  arise  in  it,  there  is  strong 
reason  for  holding  that  a  judge  who  haa 
once  heard  the  eause,  either  upon  the  law 
or  upon  the  facts,  in  the  court  of  flret  in- 
stance, is  thenceforth  disqualified  to  take 
part  in  ite  circuit  court  of  appeals,  at 
the  hearing  and  decision  at  th^  ^Koaib  ^r 
o!  awy  <\>Mi^aia  %k^xb%  >ii«%\^  ^^o^^^ 
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'The  elerk  is  directed  to  enter  a  decree 
dismissing  the  bill.  For  the  present,  no 
order  concerning  costs  will  be  made  in  this 
court" 

A  pro  forma  decree  was  entered  against 
the  complainants,  dismissing  the  bill.  The 
ease  having  been  taken  to  the  circuit  court 
of  appeals,  that  court  found  that  one  of  the 
patents  sued  upon  was  valid  and  had  been 
•4 8] infringed.  The  ^decree  of  the  district 
court  was  therefore  reversed,  and  the  case 
was  remanded,  with  directions  to  enter  a  de- 
cree for  damages,  but  without  allowing  an 


injunction.  For  the  purpose  of  hearing  and 
disposing  of  the  ease,  the  court  of  appeals 
was  composed  of  two  circuit  judges  and  of 
the  district  judge  who  had  heard  the  case 
below,  had  announced  the  memorandum 
opinion,  and  had  entered  the  pro  forma  de- 
cree of  dismissal.  In  disposing  of  the  case 
the  court,  referring  to  the  action  of  the 
trial  court  in  entering  the  pro  forma  de- 
cree, said: 

"In  order  to  secure  an  early  hearing  by 
a  full  bench  of  this  court,  and  with  its  con- 
:>cnt,  a  formal  decree  was  entered  by  stipu- 


ever,  that  may  be,  a  judge  who  has  once 
heard  the  cause  upon  its  merits  in  the  court 
of  first  instance  is  certainly  disqualified 
irooL  sitting  in  the  circuit  court  of  appeals 
on  the  hearing  and  decision  of  any  question 
in  the  same  cause,  which  involves  in  any 
degree  matter  upon  which  he  had  occasion 
to  pass  in  the  lower  court." 

A  iustice  of  the  supreme  court  of  the 
District  of  Columbia  who  had  no  previous 
connection  with  the  case  except  to  grant  at 
special  term  a  preliminary  injunction  upon* 
69  parU  affidavits  is  not  thereby  disquali- 
fied to  sit  upon  the  finill  hearing  of  the 
case  in  the  ffcneral  term  to  which  such 
case  was  certified  in  the  first  instance,  since 
this  was  not  an  appeal  from  any  order  or 
decree  rendered  by  nim.  Walter  v.  Ward, 
8  Mackey,  65. 

By  the  act  of  Congress  of  July  4,  1884, 
it  was  provided  that  no  juertice  should  act 
as  a  member  of  the  Washington  territorial 
supreme  court  in  any  action  or  proceeding 
brought  to  such  court  by  writ  of  error,  bill 
of  exceptions,  or  appeal  from  any  decision, 
judgment,  or  decree  rendered  by  him  as 
judge  of  the  district  court.  This  pro- 
vision excludes  only  the  judge  who  made 
the  judgment  from  which  the  appeal  or 
writ  of  error  was  prosecuted,  and  does  not 
disqualify  a  judge  who  made  an  inter- 
locutory order  which  is  complained  of  as 
error  on  the  appeal  from  the  final  judg- 
ment Smith  V.  Wingard,  3  Wash.  Terr. 
260,  14  Pac.  596. 

The  Wisconsin  statute  provides  that  no 
judge  of  any  appellate  court  shall  decide 
or  take  part  in  the  decision  of  any  cause 
or  matter  which  shall  have  been  determined 
by  him  while  sitting  as  a  judge  of  any 
other  court  unless  there  shall  not  be  a 
quorum  without  him.  This  statute  excluded 
a  judge  who  sustained  a  general  demurrer 
to  the  complaint  from  participating  in  the 
hearinff  and  decision  of  an  appe£  taken 
from  toe  judgment  rendered  after  a  trial 
on  the  merits  before  another  judge,  where 
the  decision  on  the  demurrer  involved  a  de- 
termination of  a  question  arising  on  the 
appeal  which  must  be  disposed  of  before 
juogment  can  be  rendered.  Case  v.  Hoff- 
man, 100  Wis.  314,  44  L.R.A.  728,  72  N.  W. 
390,  74  N.  W.  220,  75  N.  W.  945. 

An  Ohio  statute    (55  Ohio  Laws,  p.  82, 

§7)  provided  that  a  judge  of  the  court  of 

common  pleas  who  had  decided  the  cause 

In  the  common  pieaj  ihoald  not  tit  on  a 
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review  of  his  own  decision  in  the  district 
court  on  error  or  otherwise  when  there  was 
a  quorum  in  the  district  court  without  him. 
This  statute  was  held  in  Bums  v.  State,  8 
Ohio  Dec.  Reprint  07,  to  apply  to  a  crimi- 
nal as  well  as  civil  proceeding. 

But  in  Powers  v.  Seaton,  2  Ohio  Dee. 
Reprint,  365,  the  statute  was  held  tincon; 
stitutional  on  the  ground  that  the  Consti- 
tution made  it  the  duty  of  each  member 
of  the  court  to  act. 

The  mayor  of  a  municipality  is  disquali- 
fied by  Ga.  Civ.  Code,  §  4045,  from  acting  as 
a  member  of  the  court  on  an  appeal  to 
the  city  council  from  a  conviction  before 
him  in  the  police  court.  Holliman  v.  Hawk- 
insville,  109  Ga.  107   34  S.  E.  214. 

The  New  Harapsnire  statute  providing 
that  no  iustice  shall  sit  in  any  case  in 
which  he  has  acted  as  judge  in  the  court  be- 
low applies  onlv  to  the  supreme  court 
Stearns  v.  Wright  51  N.  H.  600. 

The  voluntary  declaration  of  counsel  for 
the  appellant  before  the  hearing  is  begun, 
that  he  will  not  insist  upon  the  objection - 
to  the  removal  of  the  cause  from  a  state 
court,  founded  upon  the  time  when  the  re- 
moval petition  was  filed,  as  he  now  believes 
the  case  was  properly  removed,  so  far 
eliminates  that  question  from  the  case  as 
to  remove  the  disqualifications  of  the  Fed- 
eral district  judge,  who  had  heard  and  de- 
nied the  motion  to  remand,  to  sit  in  the 
circuit  court  of  appeals  on  appeal  from  the 
final  decree  of  the  circuit  court  which 
would  otherwise  result  from  the  provision 
of  the  act  of  March  3,  1891,  §  8,  that  "no 
justice  or  judge  before  whom  a  cause  or 
question  may  have  been  tried  or  heard  in 
a  district  court  or  existng  circuit  court 
shall  sit  on  the  trial  or  hearing  of  such 
cause  or  question  in  the  circuit  court  of 
appeals."  Rexford  v.  Brunswick-Balke-Col- 
lehdcr  Co.  228  U.  S.  339,  ante,  864,  33  Sup. 
Ct.  Rep.  515. 

The  disqualification  of  the  trial  judge 
under  Conn.  Pub.  Acts,  1899,  chap.  128,  to 
retry  a  case  in  which  a  new  trial  was 
l^ranted,  was  not  waived  by  merely  proceed- 
ing to  trial,  where  it  was  not  found  that 
the  parties  knew  of  the  disqualification  of 
the  judge.  State  v.  Hartley,  75  Conn.  104. 
52  Atl.  615. 

See  also  note  to  State  ex.  reL  Ambler  T. 
Hocker.  25  L.R.A.  114,  on  disqualification 
of  judge  by  prior  connection  with  tiie 
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UtIoB.  On  appeal  the  eauae  is  now  really 
beard  at  first  instance,  and  finally  by  this 
court.**     [202  Fed.  933.] 

On  the  refusal  by  the  court  below,  of  an 
application  to  rehear,  the  application  for 
certiorari,  which  we  are  now  considering, 
was  made.  It  is  based  upon  the  following 
grounds,  which  it  is  insisted  involved  con- 
•iderations  apart  from  questions  of  mere 
error,  of  so  grave  a  character  and  of  such 
general  importance  as  to  justify  the  al- 
lowance of  the  writ  of  certiorari  for  their 
correction.  First,  the  action  of  the  trial 
court  in  failing  to  examine  and  pass  upon 
the  ease,  and  in  entering  a  merely  firo  forma 
decree  as  a  means  of  expediting  the  ultimate 
and  final  decision  of  the  cause  in  the  circuit 
court  of  appeals.  Second,  the  participa- 
tion bj  the  district'  judge,  who  had  heard 
the  case  below,  and  had  entered  the  decree 
which  was  under  review  in  the  hearing 
and  decision  of  the  case  In  the  circuit  court 
of  appeals.  Third,  the  public  consideration 
which  tbe  decision  of  the  cause  involves,  as 
demonstrated  by  the  fact  that  the  only  act 
of  infringement  relied  upon  consisted  in  the 
execution  by  the  defendants  of  a  contract 
with  the  government  for  the  construction 
of  vessels  of  war. 

As  to  the  first  ground,  however  much  we 
may  appreciate  the  sense  of  public  duty 
which  led  the  trial  court  virtuallv  to  decline 
to  examine  the  merits  of  the  case,  and  enter 
•49]the  *pro  forma  decree  so  that  no  time 
might  be  lost  in  taking  the  case  to  the  cir- 
cuit court  of  appeals,  we  do  not  wish  to  be 
understood  as  giving  our  sanction  to  such 
procedure.  Although  wc  say  this,  we  never- 
theless think  the  contention  which  is  based 
upon  the  action  of  the  court  in  this  respect 
is  without  merit,  first,  because  no  objection 
seems  to  have  been  made  concemin|i^  the 
matter  in  the  trial  court,  and  none,  it  also 
seems,  was  raided  on  the  hearing  in  the 
circuit  court  of  appeals.  Indeed,  that  court, 
as  we  have  pointed  out,  considered  that  the 
action  of  the  trial  court  was  the  result  of  a 
stipulation  between  the  parties.  While  it 
is  true  the  accuracy  of  this  conception  of 
the  situation  is  questioned  in  the  brief  filed 
on  this  hearing,  by  the  petitioners,  it  is  not 
sugsrested  that  any  objection  was  made  in 
the  trial  court  to  the  entry  of  a  merely  pro 
forma  decree,  or  that  any  error  was  pre- 
dicated upon  such  action  when  the  case  was 
heard  in  the  circuit  court  of  appeals. 

The  second  proposition  is  of  graver  mo- 
ment because  of  the  priviso  to  §  120,  of  the 
Judicial  Code,  saying  "that  no  judge  be- 
fore whom  a  cause  or  question  may  have 
been  tried  or  heard  in  a  district  court,  or 
existing  circuit,  shall  sit  on  the  trial  or 


1132,  chap.  231,  U.  S.  Comp.  Stat.  Supp. 
1911,  p.  191.]  This  provision  is  but  a  re- 
enactment  of  a  prohibition  found  in  the 
judiciary  act  of  1891  (26  Stat,  at  L.  827, 
chap.  517,  U.  S.  Comp.  Stat  1901,  p.  648). 
and  its  controlling  application  to  this  case 
is  not  open  to  controversy.  Rexford  v. 
Brunswick-Balke-Collender  Co.  228  U.  S. 
339,  344,  ante,  864,  867,  33  Sup.  Ct.  Rep. 
515,  and  cases  cited. 

But  it  is  said,  although  the  strict  letter 
of  the  prohibition  may  be  here  applicable 
its  spirit  and  purpose  is  not  here  con- 
trolling because  the  judge  who  heard  and 
disposed  of  the  case  in  the  first  instance, 
and  who  sat  in  the  circuit  court  of  appeals 
for  the  purpose  of  reviewing  his  own  action, 
did  not  in  substance  form  or  express  an 
opinion  on  the  case  in  the  first  instance,  but 
merely  entered  a  pro  *  forma  decree  ifor[650 
the  purpose  of  enabling  the  case  to  be  heard 
for  the  first  time  by  the  reviewing  court, 
acting  pro  hae  vice  as  a  court  of  first  in- 
stance. This  contention  ia  devoid  of  merit, 
since  it  must  rest  upon  the  conception 
that  a  trial  judge,  despite  the  express 
prohibition  of  the  statute,  may  endow 
himself  with  power  to  sit  in  the 
court  of  appeals,  and  review  a  de- 
cree by  him  rendered  if  only  from  a 
mistaken  sense  of  duty  he  has  adjudicated 
the  merits  of  a  case  without  considering 
them.  It  is  urged,  however,  that  as  no 
objection  was  made  to  the  participation  of 
the  trial  judge  in  the  hearing  and  decision 
of  the  case  in  the  circuit  court  of  appeals, 
and  indeed,  that  consent  was  given  to  his 
doing  so,  ihe  objection  is  not  now  open,  and 
the  statute  therefore  should  not  be  applied. 
Conceding,  however,  that  the  asserted  con- 
sent was  given,  the  error  of  the  conclusion 
based  upon  it  is  conclusively  demonstrated 
by  the  construction  long  since  affixed  to  the 
statute,  and  quite  recently  reiterated  and  en- 
forced in  Rexford  v.  Brunswick-Balke-Col- 
lender Co.  supra.  Indeed,  as  pointed  out  in 
the  Rexford  Case,  the  comprehensive  and 
inflexible  character  of  the  prohibition  was 
intended  to  prevent  resort  to  consent  of 
the  party  or  parties  as  a  means  of  qualify- 
ing a  judge  to  participate  in  the  decision 
of  a  case  in  the  circuit  court  of  appeals, 
when,  without  such  consent,  because  of  the 
prohibition  of  the  statute,  he  would  be  dis- 
qualified from  so  doing, — a  purpose  who<ie 
public  policy  is  not  difficult  to  understniid. 

As  the  considerations  just  stated  demon- 
strate that  the  case  was  tried  and  disposed 
of  below,  by  a  court  organized,  not  in  con- 
formity to  law,  but  in  violation  of  the  ex- 
press prohibitions  of  the  statute,  we  think 
it  plainly  results  that  an  error  of  so  grave 


bearing  of  such  cause  or  question   in  the    a    character,   and    involving  CAts«\^^T^^^tstla^ 
eirenit  court  of  appeals."     [36  Stat,  at  L.  of  p\ib\\e  Vav^otVAiicft^  '^^a  ^^tsot:\\X.^>  ^'^^^ 
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cause  it  to  be  our  duty  to  allow  the  writ  of 
certiorari,  without  at  all  considering,  for 
the  purpose  of  such  allowance,  the  ques- 
tions urged  concerning  the  merits  of  the 
651]cause.  *In  view,  however,  of  the  char- 
acter of  the  error  which  causes  us  to  allow 
the  writ,  that  is,  the  mistaken  organization 
of  the  court  below,  the  question  naturally 
arises,  what  is  our  immediate  and  further 
dutyT  That  is,  must  we,  after  granting 
the  writ,  permit  the  case  to  remain  on  the 
docket  until  in  turn  it  is  reached  for  hear- 
ing, or  should  we  at  once,  on  the  allowance 
of  the  writ,  remand  the  case  so  that  it  may 
be  heard  and  disposed  of  in  the  court  below, 
conformably  to  the  statute?  If  the  first 
course  be  pursued,  it  is  obvious  not  only 
that  delay  must  follow,  but  that  when  the 
merits  are  heard  we  will  be  virtually  exert- 
ing the  powers  of  a  court  of  first  instance, 
since  we  will  be  called  upon,  not  to  review 
the  action  of  a  court  below,  organized  con- 
formably to  law,  but  to  decide,  virtually  in 
the  exercise  of  original  jurisdiction,  ques- 
tions which  the  law  contemplated  should  be 
previously  passed  upon  by  an  inferior  court 
lawfully  constituted.  Under  such  circum- 
stances we  think,  as  pointed  out  in  Lutcher 
&  M.  Lumber  Co.  v.  Knight,  217  U.  S.  257, 
2G7,  268,  64  L.  od.  757,  761,  762,  30  Sup. 
Ct.  Rep.  505,  our  duty  is  not  to  hold  the 
case  upon  the  docket,  for  ultimate  deci- 
sion upon  the  merits,  but  to  at  once  reverse 
and  remand  to  th^  court  below,  so  that  the 
case  may  be  heard  by  a  competent  court, 
conformably  to  the  requirements  of  the  stat- 
ute. When,  on  approaching  in  the  Lutch- 
er A  Moore  Case  the  consideration  of  the 
merits  of  the  case,  pending  because  of  a 
previous  allowance  of  a  writ  of  certiorari,  it 
devclfjpod  that  the  court  of  appeals  had  vir- 
tually failed  to  decide  the  case,  and  there- 
fore that  a  review  of  the  merits  here  would 
be  in  mihstance  but  the  exercise  of  original 
jurisdiction,  it  was  held  that  the  duty  was 
not  to  do  so,  but  to  remand  the  cause  to 
the  circuit  court  of  appeals,  so  that  that 
court  might  properly  discharge  the  duty 
cast  upon  it  by  law.  Snch  conclusion  is, 
of  course,  cogently  applicable  here,  where 
the  question  is  not  merely  an  error  com- 
mitted by  the  circuit  court  of  appeals  in 
failing  to  decide  the  merits,  but  an  error 
652] resulting  from  the  fact  •that  the  cir- 
cuit court  of  appeals  which  passed  upon 
the  case  was  virtually  no  court  at  all,  be- 
cause not  organized  in  conformity  to  law. 

Our  orders  will  therefore  be:  Writ  of 
certiorari  granted;  the  record  of  such  writ 
to  stand  as  a  return.  And,  The  decree  of  the 
Circuit  Court  of  Appeals  will  he  reversed 
and  the  cause  remanded,  with  directions  for 
further  proceedings  in  conformity  to  this 

opinion, 

tOiO 


,IN  THE  MATTER  OF  THE  APPUCA- 
TION  OF  J.  HARRY  SPENCER  EX 
PARTE.     (No.  16,  Original.) 

IN  THE  MATTER  OF  THE  APPUCA- 
TION  OF  ALBERT  L.  SCHOLL,  EX 
PARTE.     (No.  17,  Original.) 

IN  THE  MATTER  OF  THE  APPLXCA- 
TION  OF  FRANK  L.  MOYER,  EX  PAR- 
TE.     (No.  18,0riginaL) 

(See  S.  C.  Reporter's  ed.  662-664.) 

Habeas  corpus  — as  substitute  for  writ 
of  error. 

1.  Federal  courts  will  not  grant  relief  by 
habeas  corpus  on  constitutional  grounds  to 
persons  imprisoned  under  a  conviction  in  a 
state  court,  where  the  petitioners  failed  to 
raise  such  questions  either  when  they  were 
brought  up  for  sentence  or  on  appeal  to  an 
intermediate  appellate  court,  or  by  their 
unsuccessful  petition  to  the  highest  tribunal 
of  the  state  to  allow  an  appeal  to  that 
court. 

[For  other  cases,  see  Habeas  Corpus,  L  b,  S; 
II.  a.  In  Digest  Sap.  Ct.   1908.] 

Habeas  corpus^ to  review  ezcesslTe 
sentence. 

2.  A  sentence  imposed  in  excess  of  what 
was  authorized  by  statute  is  not  void  as  to 
the  excess,  so  as  to  justify  relief  by  habeas 
corpus  after  the  legal  part  of  the  sentence 
has  been  satisfied,  where,  under  the  local 
practice,  the  sentence  was  subject  to  change, 
modificaLtion,  or  reversal  in  a  higher  court, 
and  the  accused  subject  to  resentence. 
[For  other  cases,  see  Habeas  Corpns,  88-90, 

177-179d,  in  Digest  Sop.  Ct.  1908.] 

[Nos.  16,  17,  and  18,  Original.] 

Argued  April  28,  1913.    Decided  May  26, 

1913. 

MOTIONS  for  leave  to  file  applications 
for  writs  of  habeas  corpus  to  inquire 
into  a  detention  under  a  conviction  and  sen- 
tence in  a  state  court.  Rules  discharged 
and  petitions  dismissed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  M.  C.  Rhone  and  W.  H.  Spen- 
cer argued  the  cause,  and,  with  Mr.  F.  P. 
Cnmmings,  filed  a  brief  for  petitioners: 

Where  the  court  imposes  a  sentence  which 
is  part  valid  and  part  invalid,  such  a  sen- 
tence is  valid  to  the  extent  that  the  court 
had  power  to  impose  it,  although  it  is  void 
as  to  the  excess. 

12  Cyc.  782;  Re  Johnson,  46  Fed.  477; 
Ex  parte  Lange,  18  Wall.  163,  21  Lw  ed. 
872. 

Note. — On  habeas  corpus  to  review  ex- 
cessive sentence — see  note  to  Re  Taylor,  46 
L.R.A.  136. 

On  habeas  corpus  in  Federal  courts,  gen- 
erally— see  note  to  Tinsley  ▼.  Anderson,  43* 
*L.  ed.  \i.  ^.  ^^ 


ISU.                                            HAITEB  OF  SPBNCBH.  «• 

If  tli«  Judgment  is  void,  or  is  simply  in  of  the  petitionen  is  not  void,  but  nwnlj 

excen  of  tfakt  which  the  lair  Authorizes,  tnd  exceaiiTe)    »nd   until  the   l^al  portion  it 

the  Mune,  in  lo  far  M  it  is  authorized  hj  the  minimum  seDtence  has  been  served,  Kf- 

law,  has  been  performed,  it  mMj  be  aauiled  plications  for  writa  of  habeas  coipua  «n 

eollaterallf,  and  »  habeas  corpus  is  a  proper  premature, 

remedy.  Danicb  t.  Com.  T  Pa.  S71;  Torranes  T. 

Ex  put*  Bowm,  26  Fla.  214,  fl  So.  66;  Com.  9  Pa.  184;  Milb  t.  Com.  IS  Pa.  030) 

Orandell's  Petition,  S4  Wis.  177;  Ex  parte  BeiUe  j.  Com.  26  Pa.  11;  White  T.  Com.  S 

Oibson,    31    Cal.    019,    91    Am.    Dec    646;  Brewit.    (Pa.)    30;    Com.  v.  Barge,   11  P4. 

People  ex  reL  Tweed  t.  Liscomb,  60  N.  Y.  Super.  Ct  1«4;  Re  Graham,  1S8  U.  S.  401, 

■169,   19  Am.  B«p.   211;   Feeley's  Case,  12  34  L.  ed.  1051,  11  Sup.  Ct.  Bep.  363;  Sa 

Cash.  698;  Hurd,  Babeu  Corpus,  ehap.  S,  Bonner,  161  U.  S.  242,  26B,  38  L.  ed.  149, 

|2.  162,   14  Sup.   Ct.  Rep.  323;    United  BtetM 

Where  a  lenteucc  haa  been  imposed  which  v.  Pridgeon,  163  U.  8.  48,  82,  38  L.  sd.  fl)l, 
is  part  legal  and  part  illqtal,  and  the  legal  S36,  14  Sup.  Ct  Rep.  746;  Harlan  t.  Mo- 
part  of  the  sentence  has  been  performed,  Gouriu,  218  U.  S.  443,  64  L.  ed.  1103,  31 
the  power  of  the  court  is  exhausted,  and  Sup.  Ct.  Rep.  44,  2  Ann.  Cas.  M9:  DeBai» 
no  lecimd  or  further  sentence  oan  be  Im-  t.  United  Btatei,  40  C.  C.  A.  194,  99  Fed. 
pofed.  042;    Ez    parte    Davis,    112    Fed.    13S;    Ra 

Ei  parte  Lange,  18  Wall.  163,  21  L.  ed.  Swan,    160   U.   S.    637,   37   L.   ed.    1207,   14 

872.  Sup.    Ct.   Rep.   225;    Ex    parte   Feelie,    IM 


Messrs.   N.    H.    Edwards   and    Max   Ii. 


Fed.  1016;  United  States  t.  Peelce,  12  L.BX 
„,    ^  „            J  ..                    J       ;.  „  1N.8.)  314,  88  C.  C.  A.  840,  168  Fsd.  IWt 
Mi^ell  argued  the  cause,  and    ^h  Mr.  /HMkell.  168  Fed.  286. 
A.  U.  Hosgland  and  Ur.  John  C.  Bell,  At- 
torney QeneTaJ  of  Pennsylvania,  flled  a  brief  M,      j^,tj^     McKwuM     delivered     Um 
for  respondent:  „  i„i^  of  the  court: 

The   question   of  the  constitutionality  of  ^^   applicaUons   vrere   filed   and    rulea 

the  act  of  1911  not  having  been  raised  by  j^    ^^^^   g,^    „„    l„u^        They    were 

the   petitionee    in   either   the   trial   or    ap-  ,         ^  together  and  may  be  disposed  of  la 

pellate  courts  of  the  state  of  Pennsylvania,  ^q"  opioioa. 

their  effort  to  teat  this  question  in  the  Fed-  ^he  petitions  alleged  the  following. 

eral  courts  by  habeaa  corpus  is  premature,  petitioners  were  indicted  in  the  court  of 

and   IS   an   attempt   to  substitute   wnta   of  qui^rter  leesions  of  the  peace,  in  the  coun- 

babeas  corpus  for  writs  of  error.  ^    ^f  Lycoming,  stete  of  Pennsylvania,  upon 

Baker  v.  Grice.  169  U.  B.  284.  42  L.  ^  /^^^^  „,  conspiracy  to  cheat  and  defraud, 

748,    18    Sup.   Ct    Rep.   323;    Minnesota   v,  ^^-^^y^  y^e  indictment  charged  was  exeented 

Bnmdage,  180  U.  8.  4B9,  45  K  ed.  639,  21  „„  ^^e  10th  day  of  September,  1910. 

Sup.  Ct  Rep.  465;  Duncan  v.  Mis«>uri,  16S  j^,  trial  took  place  in  June,  1912,  and 

U.  8.  877,  38  L  ed.  486,  14  Sup.  Ct  Rep.  petitioners  were  each  sentenced  to  -pay  • 

570;  United  States  v.  Sing  Tuck,  184  U.  S.  J^,  „,  ^qj,  «.t,  ^  proaecutlon,  and  ^«i^ 

161.  48  L.  ad.  917,  24  Sup.  Ct.  Hep.  621;  „  imprisonment  in  the  Eastern  P«d. 

Storti  v.  Massachusetts,  183  U.  8.  138,  46  j^^tj,     ,t  Philadelphia,  for  an  indetermin. 

L.  ed.  121,  82  Sup.  Ct  Rep.  72;  Leeper  ».  ^te  period,  at  separate  and  soliUry  conflne- 

Tc,s.,  139  U.  S.  482,  36  L  ed.  22S.  11  Sup.  ^^J^  .j    i^^o^,*^  the    minimum    U    whieh 

a.  Rep.  377;   Re  Wood,  140  U.  8.  278,  36  ^„„]^    ^^   eighteen   months   and   the   max- 

L  ed.  505,  11  Sup.  Ct  Rep.  738;  Ex  parte  j^^^  two  y^rt." 

Blodgett,  192  Fed.  77;  Re  Pikulik,  81  Wis.  t^,  ooste  .nd  flues  have  been  paid.    In 

168,  61  N.  W.  261;  Re  Schuster,  82  Wis.  ^^cution  of  the  sentences  of  imprisonment, 

610,  62  N.  W.  767.  Robtrt   J.    McKenty,   warden   of   the    peni- 

Even  though  the  Supreme  Court  of  the  tentlary,    holds    petitioners    In    custody    In 

United  SUtes  had  decided  the  very  quei-  .ioUtion  of  §  10  of  article  I,  of  the  Constl- 

tlon   under  consideration,   to  wit,   the  eon-  j^tion  of  the  United  States,  which  forbids 

■titnUonality  of  the  state  act.  and  in  favor  ^te   to    pass   an    e*   pott  focU)    law, 

of    the    contention    of    the    defendant,    that  ^„j  („  rtolation  of  the  14th  Amendment  to 

would  not  be  an  excuse  for  the  defendant  to  the  ConstltuUon  of  the  Unltrf  8tat«,  U 

Ignore  the  stete  appellate  court  and  apply  th.t  petitioners  are  deprived  o!  thdr  Ubeito 

to  the  Federal  courto  for  a  writ  of  habeas  without  due  proceaa  of  law. 


corpus  to  test  the  constitutionality  of  thi 
state  act,  under  which  he  was  then  con- 
victed and  sentenced. 

Uinn«aote  v.  Brundage,  180  U.  S.  499, 
4S  L.  ad.  639,  21  Sup.  Ct.  Rep.  4GS. 

The  minlmiUD  sentence  imposed  upon  each 
•T  lb  •«. 


At  the  time  the  offense  was  eonmitled 
(September  10,  1910),  the  laws  of  Peniisrl- 
vania  provided,  in  |  128  of  the  erimca  set 
of  March  81,  1860,  P.  L.  382,  that  one  oon- 
victed  of  the  erime  of  oonspIrMy  to  eh— fc 
and  defrand  ibQuVi^i*,  on  «ci«AsNLtn,'*i^^ 
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tenced  to  pay  a  fine  not  exceeding  $500,  and 
•57]undergo  an  impriBonment  at  ^separate 
and  aolitary  confinement,  at  labor,  or  by 
simple  imprisonment  not  exceeding  two 
years."  This  act  was  amended  and  modi- 
fied by  the  act  of  May  10,  1900,  P.  L.  495, 
known  as  the  first  indeterminate  sentence 
act,  which  provided,  inter  oZio,  as  follows: 

"Whenever  any  person  convicted  in  any 
court  of  this  commonwealth  of  any  crime 
•hall  be  sentenced  to  imprisonment  in  either 
the  Eastern  or  Western.  Penitentiary,  the 
court,  instead  of  pronouncing  upon  such  con- 
▼let  a  definite  or  fixed  term  of  imprison- 
ment, shall  pronounce  upon  such  con- 
vict a  sentence  of  imprisonment  for  an  in- 
definite term,  stating  in  such  sentence  tlie 
minimum  and  maximum  limits  thereof,  fix- 
ing as  the  minimum  time  of  such  imprison- 
ment the  term  now  or  hereafter  prescribed 
as  the  minimum  imprisonment  for  punish- 
ment of  such  ofTeiisc;  but  if  there  be  no 
minimum  time  so  proscribed,  the  court  shall 
determine  the  panic,  but  it  shall  not  exceed 
one-fourth  of  the  inaxiiimm  time,  and  the 
maximum  limit  shall  be  the  maximum  time 
-now  or  hereafter  prescribed  as  a  penalty 
for  such  offense." 

By  the  terms  of  these  two  acts,  which 
were  the  law  for  petitioners'  punishment  at 
the  time  their  crime  was  committed,  the 
most  severe  punishment  which  could  be  in- 
flicted upon  each  of  them  was  a  fine  of 
$500,  and  imprisonment  in  the  penitentiary 
for  the  minimum  term  of  six  months,  and 
a  maximum  term  of  two  years. 

Nearly  a  year  after  the  crime  was  com- 
mitted, the  legislature  of  Pennsylvania  re- 
pealed the  act  of  May  10,  1909,  without  any 
saving  clause,  and  enacted  the  act  of  June 
19,  1911,  under  which  petitioners  were  sen- 
tenced. By  the  terms  of  the  latter  act  the 
length  of  the  minimum  term  of  imprison- 
ment is  wholly  within  the  discretion  of  the 
court,  provided  it  does  not  exceed  the  maxi- 
mum term. 

Petitioners  will  contend  that  the  maxi- 
mum sentence  which  could  have  been  in- 
flicted upon  them,  if  the  court  selected  the 
alternative  imprisonment  rather  than  the 
658]  *simple  imprisonment,  as  provided  in 
the  act  of  1860,  would  have  been  "not  less 
than  six  months  nor  more  than  two  years  at 
separate  and  solitary  confinement,  at  labor." 

Petitioners,  however,  were  sentenced  each 
to  pay  a  fine  of  $500  and  costs,  and  to  be 
imprisoned  for  an  indeterminate  period,  the 
minimum  of  which  should  be  eighteen 
months  and  the  maximum  two  years. 

To  the  rules  to  show  cause,  the  answer 

of  the  warden  has  been  filed.     It  asserts  the 

legality  of  the  sentences  and  the  following 

reoBona   why  the  writs   should   not   issue: 

Petitionen,  tJter  sentencei  took  an  appeal 

MOtM 


to  the  superior  court  of  PennsyWania, 
Mrhere  the  sentences  were  affirmed.  Sub- 
dequently  they  presented  a  petition  to  the 
supreme  court  of  the  state,  praying  for  a 
special  allocatur  to  allow  an  appeal  from 
the  judgment  of  the  superior  court,  which 
petition  was  refused.  In  neither  court  did 
they  raise  the  question  of  the  oonstitution- 
ulity  of  the  statute  of  June  19,  191 1»  or 
complain  that  the  sentences  were  imposed 
under  an  69  poat  facto  law,  excessive  or  in 
other  respects  unconstitutional. 

Afterwards,  petitioners  petitioned  the 
supreme  court  of  the  state  for  a  writ  of 
habeas  corpus  to  the  sheriff  of  Lycoming 
county,  in  whose  custody  they  then  wore 
for  delivery  to  the  warden,  and  in  their 
petition  raised  the  same  questions  which 
they  now  raise  in  their  petitions  here.  The 
court  refused  the  petition.  The  petitioners 
then  applied  to  the  judge  of  the  district 
court  of  the  United  States  for  the  middle 
district  of  Pennsylvania  for  habeas  corpus, 
raising  the  same  questions  as  here.  The  peti- 
tion was  refused.  This  action  of  the  courts 
is  averred  to  be  an  adjudication  of  the 
questions  involved.  And  it  is  averred  that 
the  view  most  favorable  to  petitioners  is 
that  the  sentences  imposed  upon  them  are 
legal  and  valid  sentences  for  a  term  of  at 
least  six  months,  and  they  have  not  yet 
served  so  much  of  the  term. 

*The  petitions  and  answer  to  them [€59 
indicate  the  contentions  of  the  parties.  The 
petitioners  contend  that  their  sentences  are 
illegal,  in  that  they  were  imposed  under  a 
law  which  is  ex  post  facto  and  violates 
article  I.  of  the  Constitution  of  the  United 
States,  and  that  they  are  deprived  of  their 
liberty  in  violation  of  the  14th  Amendment. 
Respondent  opposes  the  contentions  and 
urges  besides  that  they  have  been  adjudi- 
cated against  petitioners,  and  that  they  are 
seeking  to  use  habeas  corpus  as  a  writ  of 
error  to  review  and  reverse  the  judgment 
of  the  courts  of  Pennsylvania.  One  of  the 
contentions  of  respondent  is  that  it  is  too 
late  for  petitioners  to  avail  themselves  of 
the  objections  they  urge  to  their  sentences; 
another  contention  is  that  their  applications 
are  premature,  the  sentences  being  at  least 
valid  for  six  months,  which  had  not  expired 
when  the  petitions  were  filed. 

Petitioners  certainly  had  ample  oppor- 
tunity to  avail  themselves  of  the  objections 
they  make  to  the  validity  of  the  sentences. 
They  had  it  when  they  were  brought  up  for 
sentence.  They  had  it  when  they  appealed 
to  the  superior  court.  They  had  it  when 
they  applied  to  the  supreme  court  to  allow 
an  appeal  from  the  judgment  of  the  super- 
ior court.  And  this  would  have  been  the 
orderly  course,  and  efficient  as  orderly.  It 
wo\i\4  Vk«ve  be«ii  orderly  because  their  d^ 
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jectiom  would  then  have  been  made  in  the 
courts  ordained  to  administer  the  law  ap- 
plicable to  the  crime;  efficient,  because  if 
error  was  committed  sgainst  constitutional 
rights,   it   copld   have   been   reviewed   and 
corrected  by  this  court.*    And  surely  even 
a  defendant  in  a  criminal  case  cannot  com- 
plain if,  in  the  tribunals  in  which  he  is  ar- 
raigned for  crime,  he  has  opportunity  to 
deny  the  erime,  require  its  proof,  resist  un- 
just or  excessive  punishment,  and  have  a  re- 
view of  all  rulings  through  successive  state 
tribunals,  and  finally  in  the  ultimate  court 
of  review  upon  questions  under  the  Con- 
stitution of  the  United  States.   This  being 
660]  a  defendant's  opportunity,  we  *have 
declared  many  times  that  it  would  only  be 
an  exceptional  case  when  we  should  inter- 
fere by  habeas  corpus  with  the  course  or 
final  administration  by  the  state  courts  of 
the  criminal  justice  of  a  state.    The  cases 
are  very   numerous.       They   are   cited   in 
Urquhart  v.  Brown,  205  U.  S.  170,  51  L.  ed. 
760,  27  Sup.  Ct.  Rep.  459,  and  Re  Lincoln, 
202  U.  S.  178,  50  L.  ed.  984, 26  Sup.  Ct  Rep. 
602.       In     tJiose     cases     following     other 
cases,    the    rule    is    laid    down    and  some 
of    the    exceptional    circumstances    which 
might    justify    its    departure    are    indi- 
cated,    and     the  discretion     which     this 
court    may    exercise.      In    Bailey    ▼.  Ala- 
bama, 211   U    S.   452,  58  L.  ed.  278,  29 
Sup.    Ct.    Rep.  141,    reviewing    a    judg- 
ment    of     the     supreme     court     of  Ala- 
bama,   which    affirmed    a  judgment    of    a 
lower     court,     denying     a  discharge     on 
habeas    corpus    to    the    plaintiff    in  error, 
we  said:     "If  the  supreme  court  had  af- 
firmed the  denial  of  the  discharge  on  the 
ground  that  the  proper  course  was  to  raise 
the  objections  relied  upon  at  the  trial  of 
the  principal  case  on  the  merits,  and  to  take 
the  question  up  by    writ  of  error,  it  would 
have  adopted  the  rule  that  prevails  in  this 
court,  and  there  would  be  nothing  to  be 
said.'' 

It  is  true  the  rule  has  been  announced  in 
cases  where  habeas  corpus  was  applied  for 
in  advance  of  final  decision  in  the  state 
courts;  but  the  principle  of  the  rule  applies 
aa  well  after  decision.  The  rule  would  be 
useless  except  to  enforce  a  temporary  delay, 
if  it  did  not  compel  a  review  of  the  question 
in  the  state  court,  and,  in  the  event  of  an 
adverse  decision,  the  prosecution  of  error 
from  this  court.  In  other  words,  if  it  gave 
freedom  to  mnit  such  defenses  in  the  state 
ooort  and  subsequent  review  by  this  court, 
and  yet  the  accused  have  an  absolute  right 
to  habeas  corpus.  And  this  case  shows  the 
necessity  of  the  application  of  the  rule.  We 
have  pointed  out  the  opportnnity  petitioners 


had  to  object  to  their  sentences  when  th^ 
were  imposed,  and  successively  to  atta^ 
their  validity  in  the  appellate  tribunals  of 
the  state  and  in  this  court.  And  this  satisflea 
justice.  More  than  this,  that  for  which  peti- 
tioners content,  ^will  make  unstable[661 
and  uncertain  the  administration  of  the 
criminal  laws  of  the  states.  If  defenses  may 
be  (unitted  at  trials,  rights  of  review  omitted, 
and  yet  availed  of  through  habeas  corpus, 
the  whole  course  of  criminal  justice  will  be 
deranged,  and,  it  may  be,  defeated.  This  is 
the  practical  reshlt  in  the  case  at  bar. 
Petitioners  contend  for  a  discharge,  having 
fulfilled  what  they  consider  the  legal  part 
of  their  sentences,  but  which  is  manifestly 
below  what,  in  the  law  of  the  state,  is  fixed 
for  their  crime.  And,  illustrating  their  ar- 
guments, petitioners  told  us  of  other  cases 
which  are  waiting  to  come  forward  with  an 
appeal  for  like  remedy  and  jail  delivery. 

These  views  dispose  of  the  petitions,  and 
we  are  not  called  upon  to  express  opinion  as 
to  whether  the  act  of  1911  is  e»  post  faeio 
because  increasing  the  punishment  of  peti- 
tioners' crime  after  it  was  committed,  or 
whether,  as  decided  by  the  Supreme  court 
of  the  state  in  Com.  v.  Kalck,  neither  that 
act  nor  the  act  of  1909  was  intended  to  fix 
the  punishment  for  any  crime,  nor  to  repeal 
the  laws  then  in  existence,  prescribing 
penalties  and  punishments  for  different 
crimes.  We  may  observe  that  the  court, 
further  characterising  the  acts,  said  'Hhey 
undertook  to  regulate,  not  the  law  which 
fixed  the  punishments,  but  the  sentencing 
of  convicts,  and  the  method  of  releasing 
them  on  parol."  And,  further,  that  the 
purpose  of  the  acts  "wbm  to  regulate  the 
control  and  discipline  of  persons  convicted 
of  crimes,  with  a  view  to  their  reformation.'^ 
The  final  conclusion  of  the  court  was  that 
the  statutory  punishment  was  neither 
changed  nor  increased  by  the  act  of  1911. 
"  The  maximum  sentence,' "  the  court  said, 
"  'is  the  only  portion  of  the  sentence  which 
has  legal  validity,  and  the  minimum  sen- 
tence is  merely  an  administrative  notice  by 
the  court  to  the  executive  department,  call- 
ing attention  to  the  legislative  policy  that 
when  a  man's  so-called  minimum  sentence  is 
about  to  expire,  the  question  of  grace  and 
mercy  ought  to  be  considered,  and  the 
^propriety  of  granting  a  qualified  par-[66S 
don  be  determined.'"  See  Com.  v.  Brown^ 
167  Mass.  144,  46  N.  B.  1. 

The  court  decided,  therefore,  that  both 
the  acts  of  1909  and  1911  prescribed  a  maxi- 
mum sentence  for  crime,  and  that  the  pro- 
visions for  indeterminate  sentence,  with  pro- 
vision for  clemency,  were  matters  of  c^^sfia^ 
and  Qould  Via  ^ix\ft4\s)  >&a  \«^^£aX:qx%>  vs^ 
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could  not  be  condemned  as  ex  post  facto 
Iawi. 

The  remarks  of  the  court  are  pertinent 
to  the  next  contention  of  the  petitioners, 
which  it  that  the  sentences  have  a  legal 
part,  to  wit,  the  fine  of  $500  and  costs,  and 
an  illegal  part,  to  wit,  the  imprisonment, 
and  that  having  fulfilled  the  legal  part, 
they  are  entitled  to  be  discharged  from  the 
illegal  part.  In  support  of  the  contention 
they  invoke  Ex  parte  Lange,  18  Wall.  163, 
21  L.  ed.  872.  In  that  case  a  circuit  court 
of  the  United  States  imposed  a  sentence  of 
a  fine  of  $200  and  one  year's  imprisonment, 
the  statute  authorizing  only  a  fine  or  im- 
prisonment. The  fine  was  paid,  and  on  the 
next  day  the  prisoner  was  brought  before 
the  court  by  habeas  corpus,  and  an  order  was 
entered  vacating  the  former  judgment,  and 
the  prisoner  again  sentenced  to  one  year's 
imprisonment.  It  was  held  that  the  court 
had  not  power  to  vacate  the  judgment  and 
resentence  the  prisoner,  that  such  action 
was  double  punishment  for  his  offense,  the 
legal  part  of  the  former  sentence  having 
been  satisfied.  It  was  further  held  that 
the  judgment  was  void,  not  merely  errone 
ous,  and  the  prisoner  was  entitled  to  be 
discharged  upon  petition  in  habeas  corpus. 
Two  answers  are  opposed  to  the  contention 
that  the  case  is  controlling  of  the  case  at 
bar.  The  case  was  put  upon  the  ground  that 
the  circuit  court  had  exhausted  its  power. 
In  the  case  at  bar  the  judgment  of  the 
eourt  of  quarter  sessions  was  subject  to  re- 
view and  modification  by  the  supreme  court. 
Section  1,  P.  L.  785,  4  Stewart's  Purdon's 
Dig.  4514,  §  30;  Daniels  v.  Com.  7  Pa.  741; 
668]Torrence  v.  Com.  9  Pa.  184;  *Beale  v. 
Com.  26  Pa.  11;  White  v.  Com.  3  Brewst. 
(Pa.)  30. 

In  Daniels  v.  Com.  the  court  said  that 
under  the  power  given  by  the  statute  cited 
above,  it  was  authorized  not  only  to  reverse 
ar  affirm,  but  to  modify  a  judgment;  "that 
it,  to  change  its  form,  vary,  or  qualify  it, 
and  this  as  well  in  criminal  as  in  civil 
eases."  Exercising  this  power,  the  court 
•truck  from  a  sentence  an  illegal  part,  and 
affirmed  it  in  all  other  respects.  The  same 
power  was  exercised  in  Beale  v.  Com.  In 
White  V.  Com.  a  judgment  in  excess  of  what 
was  authorized  by  the  statute  was  reversed 
and  the  prisoner  resentenced. 

The  sentences  imposed  on  petitioners  were 
therefore  not  void,  but  erroneous  only,  and 
subject  to  change  or  modification  by  the 
supreme  court,  or  reversal,  and  petitioners 
subject  to  resentence,  and  Ex  parte  Lange 
does  not  Mpply.    In  Re  Lincoln,  202  U.  S. 

ITS,  50  L.  ed.  984,  26  Sup.  Ct.  Rep.  602, 
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habeas  corpus  was  denied  because  there  was 
an  appeal  from  the  judgment  attacked 
which  could  have  been  taken  to  the  circuit 
court  of  appeals,  applying  the  rule  which 
we  have  so  often  expressed,  that  the  writ 
of  habeas  corpus  is  not  to  be  used  as  a  writ 
of  error.  And  the  reason  is  manifest. 
When  the  orderly  procedure  of  appeal  it 
employed,  the  case  is  kept  within  the  con- 
trol and  disposition  of  the  courts;  and  if 
the  judgment  be  excessive  or  illegal  it  may 
be  modified  or  changed  and  complete  jus- 
tice done,  as  we  have  said,  to  the  prisoner, 
and  the  penalties  of  the  law  satisfied  at 
well.  This  comment  is  applicable  to  the 
case  at  bar.  The  supreme  court  of  the  state 
has  decided,  as  we  have  seen,  that  neither 
the  act  of  1909  nor  that  of  1911  repealed 
the  act  of  1860,  supra,  which  defined  the 
statutory  crime  of  conspiracy,  and  imposed 
upon  those  guilty  of  it  a  puniahment  by 
fine  not  exceeding  $500  and  impritonment 
not  exceeding  two  years. 

The  question  then  occurs,  What  is  the 
effect  of  the  act  *of  1911  upon  the  «ot[664 
of  1909,  assuming  the  former  to  be  unconsti- 
tutional? The  supreme  court  of  the  state, 
as  we  have  seen,  has  declared  it  constitu- 
tional, but  the  question  has  not  been  pre- 
sented to  the  court  as  to  what  would  be  the 
effect  of  the  act  of  1911  if  declared  by  this 
court  to  be  unconstitutional.  Necessarily 
this  court  would  leave  to  the  supreme  court 
of  the  state  the  decision  of  that  question, 
it  being  a  state  question.  It  would  not  be 
our  duty  to  decide  it  or  to  anticipate  the 
decision  of  that  court,  which  might  indeed 
reconcile  the  acts  with  the  constitutional 
rights  of  petitioners.  The  repealing  clause 
of  the  act  of  1911  is  not  in  absolute  form. 
It  repeals  only  acts  which  are  inconsistent 
with  the  act  of  1911.  It  may  be  declared 
that  a  void  act  cannot  be  legally  incon- 
sistent with  a  valid  one.  Shepardson  v. 
Milwaukee  &  B.  R.  Co.  6  Wis.  605;  SUte 
ex  rel.  Rogers  v.  Burton,  11  Wis.  61 ;  Cam- 
pau  V.  Detroit,  14  Mich.  276;  Childs  v. 
Sliower,  18  Iowa,  261;  Pitkin  County  v. 
First  Nat.  Bank,  6  Colo.  App.  423,  40  Pac. 
894;  Birkenhead  Docks  v.  Laird,  4  DeG. 
M.  &  G.  732,  23  L.  J.  Ch.  N.  S.  457,  18  Jur. 
883,  2  Week.  Rep.  7.  See  Schneider  v. 
Staples,  66  Wis.  167,  28  N.  W.  145.  There 
may  be  cases  the  other  way,  as,  it  may  be 
said.  Re  Medley  is.  134  U.  S.  160,  174,  S3 
L.  ed.  835,  841,  10  Sup.  Ct.  Rep.  384. 
Which  is  the  more  logical  rule  we  are  not 
called  upon  to  pronounce,  nor  to  say  which, 
under  the  circumstances,  the  supreme  court 
of  Pennsylvania  might  apply. 

R.u\aa  discharged;  petitions  dismissed. 


1912.  SUSQUEHimf  A  COAL  00.  r.  SOllTH  AUB07.  W5.  «M 

<«5]*SU8QUEHANNA  COAL  COHFAmf,  complet*  Ite  oontrut  of  ourhge,  tnd  deliver 

Appt.,  the  eokl  at  iti  agreed  deatiuktion,  u  in  Co« 

»■  ¥.  Errrf,  11«  U.  8.  617,  M  L.  ad.  TIB.  6 

UAYOR  AND  COUNCIL  OF  THE  Cmr  OF  Sup.  CL  Bep.  475:  Stata,  Detmold,  Proa- 

SOUTH  AMBOY  et  al.  ecutor,  *.  Bngla,  34  N.  J.  L.  426;  SUt^ 

,n      a    n   T,        .J      J    <i,e  dTi  1  Lehigh  k  W.   B.  Coal  C&  Proeeeutmr,  t. 

(Se.  8.  0.  Reported  ed.  885-671.)  Cari^  89  N.  J.  L.  JS. 

Oommeroa  —  aUI«     tazBtlon  —  propert  j       Mr,  Frederick  H.  P.  Pearae  argued  tlia 
In  tranelt.  cbum  and  filed  «  brief  for  appelleea: 

PennBylvania   coal   dhipped   by   >ti   Penn-        ^h^  property  aaaeseed  wae  property  eub- 
arWania  owner  to  its  own  order  at  a  New  to  taxSiou  id  the  .tate  of  New  Jeraaj. 

Jtntj  tide  water  port  where,  if  no  bottom*    ■',,.,.„.„-,,-,  ,       •.!        ■?■ 

fl  ere  available  for  ita  continued  traneporU-  !"''"«*'  *  W.  B.  Coal  Co.  v.  Junction,  76 
iion,  it  waa  dumped  into  a  coal  depot  or  N.  J.  L.  88.  66  Atl.  823;  Lehigh  A  W.  B. 
•  torage  yard,  to  be  later  transferred  to  Coal  Co.  v.  Junction,  76  N.  J.  L.  922,  16 
liottoma,  as  occaaion  required,  it  being  tha  L.R.A.(N.8.)  614,  68  Atl.  806;  Brown  v. 
;>nt«ntion  to  keep  a  certain  supply  of  coal  Houston,  114  U.  S.  622,  20  L.  ed.  267, 
*n  hand  to  fill  anticipated  orders,  18  subject  g  g^.  q^  r^  1Q91.  American  Steel 
to  local  taiation  while  in  such  depot  or  ^  ^j^^  ^o.  t.  Speed,  102  U.  S.  500,  48 
storage  yard,  although  it  is  destined  ulti-  j  ^  uta  oa  r„„  Vt  Rpq  36S-  Ren- 
matcly  for  ports  in  other  states,  since,  ^-  ~-  .f*'A  **  ""P;  .  JZ^'J^  „!^ 
under  such  circumstances,  there  was  some-  eral  Oil  Co.  t.  Grain,  20B  U.  8.  211, 
thing  more  than  an  incidental  interrup-  oB  L  ed.  764,  28  Sup.  Ct.  Hep.  476; 
tion  of  the  continuity  of  the  transporU-  Pittsburg  A  6.  Coal  Co.  t.  Bates,  166 
Uon  through  the  state.  U.  8.  677,  89  L.  ed.  638,  6  Inters.  Com. 

''^.^RnlT  rS'VinT?  C<"»»«'=*   ^-   *"   0"-    Hep.   30,   16   Hup.   Ct.   Rep.  416;    Diamond 
««si  anp.  «.  HP0B.J  jj^^  ^    ^    Ontonagon,  188   U.  S.  82,  47 

L.  ed.  894,  23  Sup,  Ct.  Bep.  266;   Banker 
[No.  SOI.)  Broa.   Co.  v.  Pennsylvania,   222   U.   S.  210, 

66  L.  ed.  168,  32  Sup.  CL  Rep.  38;   I.  H. 
Decided  Hay   Darnell  A  Bon  Co.  t.  Memphis,  208  U.  8. 

113,  62  L.  ed.  413,  28  Sup.  Ct  Rep.  24Tt 

Kehrer  *.  Stewart,  107  U.  8.  60,  49  L.  ad. 

APPEAL  from  the  Circuit  Court  of  the    '"S'  **  8"P-  ^t  Bap.  408. 
United  States  for  the  District  of  New 
Jersey  to  review  a  decree  which  dismissed        M'-  J""""*  McKeana  deliverad  tha  opI» 
t/iB  bill  in  B  suit  to  restrain  local  Uication    '<"•  "»'  '*'«  «">•*: 

of  coal  alleged  to  be  In  transit  through  the  Bill  in  equity  to  rastrain  tha  eoUection 
state.    Affirmed.  <»*  l"*'  le''"'!  ^7  the  city  of  South  Amboy 

See  same  ease  below,  184  Fed.  941.  "pou  Eoal  belon^ng  to  appellant,  •on[««B 

Tha  facts  are  stated  in  the  opinion.  the   ground   that   the   eoal   was    in   transife 

from  points  in   the  state  of   Pennsylvania, 
^''  ^*w      ;  ^^V  ^"^v'  \"i?*;    th'OURl'  tl-*  «t»t«  o'  New  Jersey,  to  desti- 
and^  with  Mr.  James  B.  Vredenburgh,  filed    ^^jj^^   (,^4^,^,   „(   y,e   Utter   state;    and 
a  brief  for  appellant:  [,g.         „   jt  i,   all,^d,   in   IntarataU  corn- 

When  tha  coal  was  delivered  to  the  rail-  ^^^^^^  ^^^  t^^^  ^  ^  „„  illegally  levied 
road  company  aa  a  common  carrier  in  the  because  in  contravention  of  the  commerce  . 
sUte  of  Pennsylvania,  to  be  delivered  on  ^,^y,g  „,  the  Constitution  of  the  United 
board    "vessels      in    New    Yorlt    harbor,    it   states 

became  interstate  commerce  and  remained  ^  p,,i^„t  is  a  PennsyWanla  corporation 
eo  until  delivered  to  "'etsels"  there  not-  ,^j  ^  j^.j,,  I„  ^,_  ^  ,  three  fifths  ot 
withstanding  the  delay  at  the  railroad  sta-  ^^^^  j,  ^^,j  j^  j^e  years  1908,  1807,  and 
tion  becauw  of  the  accidental  failure  of  ^^g  ^^  producing  two  fifths  itaeU.  Ap- 
the  vessels  to  reach  South  Amboy.  This  ,^^^  ^^j  ^  jt,  «,^i  („„  j,,  „,„«.  in 
eoal  .0  delayed  was  not  at  rest,  for  an  In-  p„„ayi,ania  to  New  York  and  the  sUtea 
definite  time,  awaiting  trans porUti on,  but  ^^j  ^i,^^,  ^  the  Pennsylvania  Railroad, 
was   in  the  hands  of  the  carrier,  awaiting   ^^^  j,„  j  j^  i„„  the  Utter  stata 

the  delayed  vessels  to  enable  the  carrier  to  ^^  Haralmns  Cove,  Greenville,  or  South  An>- 
NOTI.— Aa  to  when  transit  of  goods  oom-  boy  plera,  tha  termini  of  the  road  on  New 
menced  in  other  state  may  be  deemed  to  York  harbor.  la  the  year  1806  it  ahippad 
have  been  definitely  interrupted,  or  to  have  1,682,000  tons  of  eoal;  In  190T  it  shlppad 
terminated  so  aa  to  subject  the  loods  to  2,010,200  tons,  and  in  1908  it  shlppad  2,060,- 
loojUUiBtion-^ee  notes  to  General  Oil  Co.    „„      q,  ^^,        amonnta,  St  per  cent,  4}  p«r 

V,  Grain,  82  L.  ed.  U.  S.  756,  and  Merchants'  .         ,  .  *  .TT   i_ 

nwW  Co.  T.  Board  of  Review,  t  LJtA  «"».  w-I  •  P*'  ««*'  respeetWelr.  we«  «»- 
(N.S.1   862.  loaded  %k  &J0&  knftM^.    Tn*  >«C».tw»  * 
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the  amounts  shipped  passed  through  Har- 
simus  Cove  and  Greenville  piers.  The  cars, 
on  arrival  at  the  latter  points,  were  floated 
across  the  harbor  and  ^ansferred  to  rail- 
roads on  the  opposite  fide.  The  bills  of 
lading  for  the  coal  thus  shipped  were  made 
out  to  designated  purchasers  as  consignees; 
the  coal  which  arrived  at  South  Amboy  was 
consigned  to  appellant  at  such  place,  and 
was  intended  to  be  transferred  to  bottoms 
at  tidewater,  and  shipped  to  states  east  of 
New  Jersey.  "This  coal,"  we  quote  from 
the  opinion  of  the  district  court,  "was  for- 
warded from  the  mines  on  orders  from  the 
complainant's  Philadelphia  agents,  who  is- 
sued such  orders  upon  requisitions  made 
upon  them  from  complainant's  New  York 
agents.  Neither  the  agents  at  the  mines  nor 
at  Philadelphia  knew  for  which  particular 
customers  the  coal  thus  forwarded  to  South 
Amboy  was  intended.  Complainant  had  a 
number  of  regular  customers  east  of  New 
Jersey,  to  whom  it  promised  to  make  deliv- 
667]eries  on  monthly  contracts;  the  *exact 
requirements  of  such  customers,  in  tonnage 
and  kind  of  coal,  were  known  only  to  the 
New  York  agents.  These  agents  from  time 
to  time  totaled  such  requirements,  plus 
other  orders  for  coal,  and  issued  their  requi- 
sition based  upon  such  totals,  to  the  Phila- 
delphia agents.  Such  requirements  and  the 
shipments  made  thereunder  varied  in  ton- 
nage and  kind  of  coal.  At  South  Amboy 
complainant  had  an  agent  who,  upon  the 
orders  of  the  New  York  agents,  superin- 
tended the  loading  upon  such  bottoms  of 
the  kind  and  amount  of  coal  required  for 
designated  customers.  When  so  loaded, 
the  master  of  the  bottoms  issued  bills  of 
lading  in  the  name  of  tlie  complainant  as 
shipper,  and  particular  persons  as  con- 
signees. These  bills  of  lading  were  sent  to 
complainant's  New  York  agents,  whereupon 
the  latter  made  out  invoices  to  the  con- 
signees. Up  to  the  time  of  loading  the  bot- 
toms, the  title  of  the  coal  was  in  com- 
plainant. 

"If,  upon  arrival   of  the  coal   at  South 
Amboy,  bottoms  were  on  hand  to  take  tbe 

!  kind  of  coal  arriving,  such  coal  was  trans- 
ferred from  the  cars  to  the  bottoms.  If 
not,  such  coal  was  dumped  into  a  coal 
depot  or  storage  yard  of  the  railroad  com- 
pany, located  about  2,000  feet  from  the 
piers,  equipped  with  derricks  for  the  load- 
ing and  unloading  of  coal,  and  where  the 
different  kinds  of  coal  of  the  complainant 
were  put  into  piles,  which  would  be  subse- 
quently transferred  into  bottoms;  not  nec- 
essarily the  first  bottoms  arriving,  as  the 
preference  was  given  to  coal  subsequently 
arriving  and  still  in  cars.  In  the  year  1906* 
the  expeoae  of  dumping  the  coal  from  the 

am,  MDd  its  subsequent  transfer  into  boi- 

10g§ 


toms,  was  borne  by  the  railroad  eompany. 
Subsequently,  such  expense  was  borne  ij 
complainant."     [184  Fed.  943.] 

It  appears  from  the  testimony  that  the 
amount  of  coal  in  the  depot  or  storage  yard 
at  South  Amboy  varied.  "It  went,"  it  was 
testified,  "to  10,000  tons,  but  it  ranges  from 
20,000  up  to  160,000  tons." 

*The  conclusion  of  the  district  court  [668 
was  that,  by  the  storage  of  coal,  appellant 
''obtained  two  beneficial  results:  First,  cars 
arriving  when  no  bottoms  were  on  hand 
could  be  released  and  demurrage  charges 
saved;  second,  when  bottoms  arrived  and  no 
cars  were  on  hand  containing  the  kinds  of 
coal  desiredj  such  vessels  could  be  loaded 
from  the  piles,  resulting  in  a  saving  of  time 
in  the  departure  of  such  bottoms."  In  other 
words,  there  was  something  more  than  the 
submission  to  delay  in  transportation  and 
the  acceptance  of  its  consequences.  The 
situation  was  made  a  facility  of  business, 
— a  business  conducted  through  agents  and 
employees.  And,  it  will  be  observed,  there 
was  valuable  property  kept  in  the  state, 
represented  by  the  coal,  varying  in  quan- 
tity from  10,000  tons  to  160,000  tons.  There 
was  something  more,  therefore,  than  an 
incidental  interruption  of  the  continuity 
of  its  journey  through  the  state. 

The  principal  witness  in  the  case  for  ap- 
pellant, assenting  to  tlie  testimony  of  its 
vice  president,  given  before  the  State  Board 
of  Equalization,  testified  that,  without  re* 
gard  to  any  orders,  even  anticipating  the 
market,  the  attempt  was  to  keep  a  certain 
amount  of  coal  on  hand  at  South  Amboy. 
This  anticipation,  the  witnesses  explained, 
was  an  anticipation  of  orders  from  regular 
customers  in  the  near  future,  the  witness 
laying  that  while  there  was  no  order  for  it, 
still  there  was  an  implied  order;  "that  is, 
an  implied  order  and  a  regular  condition  oi 
trade,  and  to  supply  that  trade  we  keep 
that  coal  there.  .  .  .  The  condition  was, 
to  take  care  of  the  trade  that  was  regular; 
and  this  coal  was  not  kept  there  for  that 
purpose:  it  was  there  from  an  overplus,  or 
inability  to  load  it  in  boats,  and  therefore 
was  to  fill  these  implied  contracts  and  or- 
ders,— they  weren't  orders,  but  were  im- 
plied contracts."  Tliis  is  confusing,  but  it 
is  manifest  that  the. coal  was  used  to  fill 
anticipated  orders, — orders  not  immediate* 
ly  made,  but,  it  may  be,  certain  to  be  mads. 
It  *does  not  appear  how  they  could [6 6 f 
be  filled,  uncertain  in  time  as  they  were^ 
except  from  the  accumulations  at  South 
Amboy.  Indeed,  it  is  in  the  testimony  thait 
without  such  accumulations  the  orden 
might  strike  a  period  when  there  were  no 
cars  and  no  coal,  and  then  customers  would 
suffer. 

It  \a  clear,  we  repeat,  that  nieh  tradt 

%t6  V.  8. 


Ult.  BCBQUEHANNA  GOAL  00.  v.  SOtJTH  AMBOT.  UO-ari 

MuM  ool;  faa  kccommodated  throogh  the  which  aUtes  the  oil  eompuij  hi.d  mmj 

■torage   of  coal   BomewheTe,   and   appelUiit  regular  euBtotnen  froin  whom  it  alwa?*  had 

availed  Itself  of  the  conditions  to  put  the  on  band  man^  unfilled  orders  for  oil  to  be 

■torage  in  New  Jersey.  ddivered  aa  eoon  aa  poiaible  or  convenient. 

The  coal,   therefore,  was  not  in  actual  At  Memphis  the  oil  eompany  maintained 

morement    throogh    the   aUte;    it    wa«    at  two    tanJu,     one    of    which     was     plainly 

rest  in  the  stet*,  and  was  to  be  handled  niarked:     "Oil  already  aold  in  Arkansas, 

and  distributed  from  there.    Therefore,  the  Loui,i.„^  ^^  Mississippi,"  and  which  w 

pnnciples  expressed  in  Genei-al  Oil  Co.  v,  _.,_j  ,     ■„ v        i     i  l    i 

Grain,  809  US.  811,  62  L.  ed.  7fi4,  28  Sup.  f'^'^f  '°  **"?P'»'  ""'^  '"^^  ^^  ' 
Ct.  Bep.  476,  and  Bacon  y.  IlIinoEs,  227  U.  '"  .■J*?'*  ^  be  properly  d.stnbuted  «- 
8.  604,  ante.  618,  38  Sup.  Ct.  Rep.  2B9,  arc  ""f'"*  *°  "«  ""''"  tt^w/o'-  The  other 
applicable  to  it.  The  products  in  neither  '""^  "^  ""«'  ""  '°'  "''  ""'^  *»  **«^ 
of  those  cases  were  destined  for  sale  in  the  states,  and  kept  separate  and  apart  nnUl 
states  where  stored;  the  delay  there  was  to  orders  should  be  received  from  cUHtomers 
be  temporBT7.~B  postponement  of 'their  in  those  states.  The  oil  was  never  sold 
transportation  to  their  destinstions.  There  otherwise  than  upon  such  orders.  We  said 
was.  however,  a  business  purpose  and  ad-  of  this  situation  that  the  company  was  do- 
vantage  in  the  delay  which  was  avniled  of,  ing  business  in  the  state,  and  that  its  prop- 
and  while  it  was  availed  of,  the  products  erty  was  receiving  the  protection  of  the 
secured  the  protection  of  the  state.  In  ,tate.  Its  oil  was  not  in  movement  through 
both  case*  it  was  held  that  there  was  s  the  stato.  To  the  contention  that  the  oil 
cessation  of  interstate  commerce  and  sub-  „^g  „„,  o,ere  for  dietribution  and  to  fuUU 
jection  to  the  dominion  of  the  state  ^,<j„,  ,,„,j  received,  we  said:  "It  r.- 
*  I°/'«°"'"»\''«».  the  grain  which  was       j^  ^^  there,-the  maintenance  of 


I   who   were   residents   of   south i 


and  taking  it  from  storage."  In  that  c 


w..t.r»  .t.l«  under  ™i,..t.  '='. jt.  ««.■•  „j  ,„  j^.  ..  IlllnoiB  ..  c™id.nd  ll. 

porUllon   to   N«   York   .ad   Ph.tad.lph,.  ^^^  ^^  ^  ^,„  ^     .pp.U.al,  ii  .hloh 

and  other  eastern  cities,  with  a  reservation        ,.    ,  j  ii.      i  i  

to  the  owners  to  remove  it  from  the  car.  at  Particular  exercises  of  the  state  power  wera 

Chicago  for  certain  temporary   purpose^"  ■>«"''='*  **»**'"  «™""=t  "'*''  ""«  P*™""™* 

or  change  the  ownership,  consignee,  or  desti-  ""thonty  of  Congress  over  intersUte  com- 

nation  thereof."    The  grain,  while  in  tran-  "■<"»■    We  need  not  again  review  the  eaaea. 

ait,  was  purchased  by  Bacon,  he  succeeding  We   are  not   unmindful   of  their   principle 

to  the  rights  of  the  vendors.     Upon  arrival  and  i«asoning,  and  the  diffleulty  presented 

of  the  grain  at  Chicago,  he  exercised  the  In  them  and  presented  here  of  marking  the 

right  to   remove  it  from  the  cars  to  his  line  of  dominion  between  the  national  and 

private    elevator,    to   avail    himself   of   the  ntate  jurisdiction.    The  one  is  aa  neceasarj 

privilege  reserved.     The  privilege  being  ei-  tts  the  other  to  be  preaerved. 

ercised,   he   turned   the   grain   over   to   the  it  i,  contended  by  appellees  that  the  bada 

«70]railroad  companies  Tor  transporUtion  ^t  the  taxea  of  all  three  years  is  the  same, 

in  accordance  with  original  contracto.  After  ^„j  that  the  taxes  of  1B0«  were  attacked 

eommentiijg  upon  the  power  he  had  over  the  i,       „,„^i„g,   ;„  the   New   Jer«>y   aUte 

Brain  while  in  Chicago,  we  said:       He  had  ■      ■!_       "  i      .  i       i-i_  ^  i 

"..,.,,  ,  ,  ,"  '.,,.  .  „,  ,  ,  courts,  the  same  grounds  of  l«ality  being 
established  a  local  facility  in  Chicago  for  "T,  ,v  \  ,„  \.  VTl 
his  own  benefit;  and  while,  through  its  em-  T^i^^  .".  "J^^V  r'^.J^ 
ployment,  the  gVain  was  there  at  Lt,  there  ^o-  '■  ^'■"'  ^'^^r'  "  "■  f-  ^  "2,  09 
w«  no  Uason  why  it  should  not  be  in-  *"-  «*■  "  N.  J.  L.  788,  72  Atl.  SBl),  and 
eluded  with  his  other  property  within  the  **"'  therefor*  the  decision  of  tho  atate  court 
sUte  in  an  assesBment  for  taxation  which  '■  "»  judioote.  The  views  we  have  ax- 
was  made  in  the  usual  way,  without  die-  pressed  make  it  unnecessary  to  pass  upon 
crimination."  For  this  concluBion  caaes  the  contention  or  to  consider — the  question 
were  cited.  It  was  further  said;  "The  not  being  raised— whether  the  decision  ■■ 
property  was  held  within  the  state  tor  pur-  to  the  taxes  in  1S08  is  an  adjudication  alM 
poses  deemed  by  the  owner  to  be  beneficial."  under  the  laws  of  the  state  of  the  taxea  of 
In  General  Oil  Co  v.  Grain,  oil  conteined  1007  and  190B.  See  New  Orleans  v.  Citi- 
in  tanks  at  Memphis.  TetincBsee,  was  sub-  lens'  Bank.  107  U.  B.  S71.  42  L.  ed.  £02, 
Ject  to  an  inspection  tax.  The  oil  was  17  Sup.  Ct.  Rep.  908;  Deposit  Bank  t, 
■hipped  to  Memphis  from  producing  and  Frankfort.  101  U.  S.  613,  48  L.  eO.  281,  U 
refining  pointe  in  Ohio  and  Pennsylvania,  Sup.  Ct.  Rep.  J54;  Citizens' Bank  v.  Parker, 
and  handled  in  tank  cars  and  other  re-  j  IW  U.  S.  73,  48  L.  ed.  M,  24  Snp.  CL  B^ 
eeptaclcfl,  to  be  forwarded  to  customers  In  I  181. 
Arkansas,  Louisiana,  and  Mississippi,  In  Judgment  t 
BT  lb  ed. 


•n  SUPBSIS  CODBT  OT  THE  VSTTSD  BIATSB.  On.  Tbm, 

•  Il]*WILLIAIf  SCOTT   WOOD,   HlrUm  240,  5S  L.  «d.  1074,  38  Sap.  Gt.  Rap.  82Si 

Berry  Wood,  Cornelui  Wood  Hume,  uid  UcCullough  »,  Virginia,  172  U.  8    102    4S 

Vmtj  Scott  Wood,  Plffg.  in  Err..  l.  ed.  882,  10  Sup.  Ct.  Hep.  IM;  Hnntlng- 

"■  ton  T.  AttriU,  146  U.  S.  867,  M  L.  ed.  1123, 

ABBAM  M.  CHE8B0R0UGH    Fnmont  B.  jj    gup.   Ct   Be^   224;    QiTOi   ».   Wright^ 

Ch^borough,  et  ^  „j  ufg    ^g^  S  U  ed.  1021.  S  Sup.  Ct 

(Bat  S.  C.  B-port^rt  «1.  872-880.)  ?*?■  ""*  ?.'''^^'?f"-.;-  °°^^"  ^ 

*^  k  ImproT.  Co.  1  Wftll.  118,  IT  L.  ad.  ST1| 

Error  to  state  court  —  Federal  qneatlon  Southern  P.  Co.  t.  Bohnyler,  227  U.  8.  SOI, 

—  declHlon  on  non-Federal  groand.  ftnte,  862,  43  L.R.A.{N.S.)  001,  3S  Sup.  Ct. 

A  decision  of  the  state  court  advene  to  Rep.  277;    West  Chicago   Street  B.   Co.  t. 

the  parties  Mserting  a  title  to  lands  under  Illinois,  201   U.  8.   608,   50  L.  cdL  B48,  28 

state  p^ants    which   the^   claim   cannot  be  gup,  ct.  Rep.  61B;  Chicago,  B.  *  Q.  R.  Co. 

defeated  without  a  denial  of  Federal  eon-  ,    j„i„„i     goo  U.  S.  681,  fiO  L.  ed.  B98.  28 

stitutional  immunities,  la  not  reviewable  bj  „         m    i>        an     j    i         n.      -.iw.     wv. 

writ   of   error   from   the   Federal    Supremi  ^"P"  ^K^^'J"-*  A™-  C«.  "»;!)« 

Court,  where  the  state  court  rested  its  de-  Momc'  Nav.  *  R.  Co.  v.  Iowa  Bomeetead 

eision   upon   tbe   elTect  of   a  decree   in   an-  C°-   ^^3   U.   S.  652,  31   L.  ed.  202,   B  Sup. 

other  suit  as  ret  judicata,  and  on  the  stat-  Ct.  Rep.  217. 

ute  of  limitations  and  laches  as  barring  an        State  courts  have,  at  times,  shaped  tbair 
attempt  to  vacate  such  decree.  decisions  with  a  view  to  prevent  rerlmv  bjr 
^"iMaJ'S  'Si^rS.T^'  1^8  f^'-  "^  this  court.    But  a  iUte  court  may  and  do. 
deny  a  constitutional  right  or  immunity  by 
[No.  267.]  evading,   through   local   law  or   praetice,  a 
direct  decision  thereon  as  well  aa  1^  ax- 
Argued  April  24  and  2S,  1013.     Decided  pressly  denying  it. 

Uay  28.  IBIS.  Chicago,  B.  A  Q.  R.  Co.  v.  Illinois,  200 

U.  S.  681,  00  L.  ed.  698,  28  Sup.  CL  Rep. 

IK  ERROR  to  tbe  Supreme  Court  of  the  341.  4  Ann.  Caa.  1179;  Des  Hoinea  Nav.  A 
SUt*  of  Mississippi  to  review  a  decree  R.  Co.  v.  Iowa  Homestead  Co.  123  U.  S. 
which  alBnned  a  decree  of  the  Chancery  G52,  31  L.  ed.  202,  8  Sup.  Ct.  Rep.  217; 
court  of  Ifarion  County,  in  that  state,  dis-  Cedar  Rapids  Qaalight  Co.  v.  Cedar  Rapids, 
missing  a  suit  to  quiet  title.  Dismissed  for  223  U.  S.  855,  688,  66fi,  66  L.  ed.  6S4,  804, 
want  of  jurisdiction.  32  Sup.  Ct.  Rep.  380;  Chapman  v.  Good- 
See  same  case  below,  96  Miss.  83,  48  So.  now  (Chapman  v.  Crane)  123  U.  8.  640* 
813.  549,  31  L.  ed.  236-23B,  8  Sup.  Ct.  Rep.  211) 
Tbe  facts  are  sUtcd  in  the  opinion.  Rogers  v.  Alabama,  192  U.  8.  226,  48  L.  ed. 

Messrs.     Frank     BouRhton     Fox     and  *"•  "  ^"P-  ^^  ?*?■  "V        ^  ,      ,   , 
Dn-n«  E.  Pox  argued  the  cause,  and,  with        ^^   \}X'   "   *,•>*  *'"!;'""'   "*  1"="   >« 

u.     D  I,  J    P     n     1         i.1  J         I.  .  .   .  Upon  "hich  a  state  court  purporta  to  baae 

Mr.    Robert   E.    Bunker,    filed   a   brief   for  .  ■,    .„-  ■  „    -     j ._„.   „„„„    i.^.    thi. 

-i.i-i-a     ■       It*   decision   IB   dependent   upon   lacta,   Ult 

plaintins  in  error:  .        .      :   .     ,i  j 

ii'L'i     ...         .  court  can  inquire  into  tbe  record. 

While  It  «  not  unusual  to  state  broadly        g<,„th^„   J.   C„.   ^.   Schuyler.   227   U.  S. 
that  this  court  will  not  review  questions  of  ^3  l.r,a.(N.S.)  001.  33  Sup. 

general  or  local  law  decided  by  a  sUte  su-  ct.   Rep.  277     Washington   ex   rel!   Oregi 

preme  court,  nevertheless,   if  the   pleadings  ^   ^  j,|;,   ^  ^   Fairchild,  224  U.  8.  SloTsB 
or   Procwd-ng"   m   the   state   ^urt   present  ^  g^  Sup.  Ct.  Rep.  635;   Kansas 

or  disclose  the  «sertion  of  a  Federal  right  Southern  R.  Co.  v.  C.  H.  Albers  Com- 

or  constitutional   immunity,   this  court  has  ^,/^i^„  ^^   j^g  „   g.  073,  58  L.  ed.  558,  32 

jurisdiction   to   review   the   decision   of   the  g         ^t.  Rep.  318;   Cedar   Rapids  Guilight 

state   court    even   though    that   decision    is  Co.V  Cedar  Rapids.  223  U.  S.  B56,  66  Ued. 

bwed  entirely  upon  questions  of  general  or  ^g     33  q        ct.  jtep.  389. 
local  law,  and  the  decision  of  this  court  may  '^ 

decide  those  questions  only.    This  court  will       Mr.  T.  M.  Miller  argued  the  cause  and 

review  the  decision  of  the  stata  court  and  filwi  ■  '>'''fi'  '<>*'  ilefead»nU  in  error: 
determine  whether  It  has   properly  or  cor-        1"  'l"*  instant  case,  it  cannot  be  amrmed 

rectly  decided  tbe  queationa  of  general  or  "i"*  ^he  supreme  court  of  the  state  has  held 

iogfX  l^w,  against  a  right  claimed  under  the  Federal 

Croswill  r.  Grand  Lodge,  K.  P.  226  U.  8.  Constitution,  or  that  the  judgment  involved 
B    decision    of    such    a   question.      In    sueb 

HoTK.— On  how  and  when  questions  must  e I rcum stances,  there  would  seem  to  be  noth- 

be  raised  and  decided   in  a  eUte   court   in  ■       f^^  j^j,  honorable  court  to  consider, 
order  to  make  a  case   for  a  writ  of  error        vr        r>  1  m  .  in  i      ■ 

from    the    Supreme    Court   of    the    United        ^*'   O''^"   Waterworica   Co.   v.   Louis- 

SUtea—tee  note  to  Mutual  L.  las.  Co.  t,  i""  Sugar  Kef.  Co.  126  U.  S.  38,  31  L.  ed. 

MeOrew,  S3  LJLA.  J3.  W*.  •  Bup.  Ct.  Rep.  741 ;  Erwin  v.  Lowry, 
101 S  SIS  v.  B 
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7  How.   172,   12  L.   ed.  656;    Murdock  ▼.  appeared  at  the  November  term  of  court  in 

Memphis,    20   Wall.    691,   22   L.   ed.   420;  1891   and  at  each  subsequent  *term[674 

Pierce  ▼.  Somerset  R.  Co.  171  U.  8.  648,  43  until    the   July  term,  1895.      During   that 

L.  ed.  319,  19  Sup.  Gt.  Rep.  64;  New  Or-  time     nothing     was  done     in     the     case, 

leans   Waterworks    Co.  ▼.    Louisiana^   185  Baldwin     was      paid     to      conduct     the 

U.  8.  860,  46  L.  ed.  943,  22  Sup.  Ct.  Rep.  suit     from     its     inception     to     its     ter- 

601.  mination,    but,    unknown     to     plaintiffs. 

The  question  respecting  laches  is  whether  early  in  October,  1895,  he  was  afflicted  with 

it  is  so  intermingled  with  that  of  Federal  a  severe  stroke  of  paralysis,  and  another 

right  that  the  former  cannot  be  considered  in  May,  1896,  and  from  that  time  plaintiffs 

an   independent  matter.     If  it  is   not  so  were   informed   and   believed   that   he   be- 

intermingled,  then  it  is  beyond  the  purview  came  mentally  and  physically  incapacitated 

of  the  judiciary  act  authorizing  writs  of  from  looking  after  his  engagements. 
error  from  the  state  oourts  to  the  Supreme       At  the  July  term,  1896,  while  plaintiffs 

Court.    That  is  to  say,  where  the  decision  were  absent  from  the  state,  they  being  non- 

of  the  state  court  is  based  upon  laches,  as  residents,  and  while  Baldwin,  their  oounselt 

in  the  case  at  bar.    And  the  same  is  true  was    incapacitated    and    not    cognizant    of 

of  limitations,  the  decision  here  resting  upon  what   was    going    on,   the   Southern    Pins 

both  limitations  and  laches.  Company  set  down  the  case  for  final  hear- 

Moran  v.  Horsky,  178  U.  8.  206,  44  L.  ed.  ing,  and  at  its  request  a  decree  was  ren* 

1038,  20  Sup.  Ct.  Rep.  866.  dered,  canceling  plaintiffs'  title  to  the  lands 

as    a   cloud   upon    that    of    the   Southern 

672]    *Mr.   Justice    MoKenna   delivered  pine  Company.    The  record  was  made  part 

the  opinion  of  the  court:  of  the  bilL    Neither  of  the  plaintiffs  had 

This  suit  concerns  the  title  to  certain  ^ny  knowledge  or  information  of  the  rendi- 

lands  in  the  state  of  Mississippi.    There  tion  of  the  decree  nor  of  the  incapacity  of 

was  an  original  and  an  amended  bilL    The  their  counsel  until  the  latter  part  of  the 

original  bill  was  one  to  quiet  title  simply,  year  1000  or  the  first  of  the  year  1901,  when 

An  answer  was  filed  to  it  which,  among  they  began  to  take  steps  to  assert  their 

other  defenses,  set  up  the  decree,  hereafter  rights  in  the  premises, 
referred  to,  and  adverse  possession  under       Plaintiffs  allege  that  under  the  circnm- 

the  decree.    Other  defendants  were  brought  stances  the  decree  should  be  set  aside  and 

in   and   an   amended   bill   filed.    The   bills  held   to  be  absolutely   void.       And   it   is 

allege  the  following:     Plaintiffs  derive  title  alleged  that  while  the  suit  was  pending, 

through  a  patent  U>  the  state  under  the  the  Southern  Pine  Company  conveyed  the 

swamp  act  of  1850  [9  Stat,  at  L.  519,  chap,  ii^^s  to  the  defendant,  A.  M.  Chesborough, 

83],  and  patent  from  the  state  to  the  Pearl  who  conveyed  undivided   interests   therein 

River    Improvement    k    Navigation    Com-  to  other  defendants,  and  that  they  claim 

pany    in    1871,    certain    conveyances    on  title  to  the  lands  by  virtue  of  the  convey- 

account  of  a  sale  for  taxes,  and  an  act  <rf  ances  and  the  decree  in  favor  of  the  South- 

the  legislature  of  the  state,  approved  April  em  Pine  Company. 

19,  1873,  by  which,  it  is  alleged,  all  the       There  were  demurrers  to  the  bills,  which 

acU,  deeds,  and  proceedings  of  the  Pearl  ^ere  overruled,  and  defendants   answered. 

River  Improvement  k  Navigation  Company  The  answer  denied  the  validity  of  the  aets 

were  ratified,  approved,  and  confirmed.  of  1871   and  1873,  under  which   plaintiffs 

On  the  14th  of  October,  1891,  the  defend-  claimed,  and  the  validity  of  the  title  as- 

ant  the  Southern  Pine   Company  brought  gerted   through   them;    admitted   that   the 

a  suit  making  three  of  the  plaintiffs  in  this  Southern   Pine   Company   brought   suit   as 

suit  defendanU,  in  which  it  was  alleged,  ^Ueged  by  pUintiffs,  and  that  a  decree  was 

among  other  things,  that  the  company  was  rendered    therein,    and    averred    that    the 

the  owner  of  the  lands  described,  and  that  ,^^^^  ^^  ^  judicata;  •alleged  theFOTS 

the  plaintiffs  herein  asserted  title  thereti^  ^^j^     ^^^^    Baldwin,    plainUfTs    counsel, 

and  prayed  that  it  be  canceled,  as  it  cast  ^ba^^^ned  the   defense    of    that  suit  for 

a    eloud    upon    the    title    m    the    com-  ..  av  i.  xv  »,    *  -^t 

pany.       The     pUintlff.      (defendants     in  *^^'Tf  ^*^\^*.  ^^T''' "^""Vl^ 

that    suit)    made    their    answer    a    cross  -iw^^pih^  decided  i"  the  case  of  Hardy 

MU    and    prayed    that    the    tiUe    of    the  ^-  Hartman,  66  Miss.  604,  4  Sa  646,  and 

Southern  Pine  Company  be  canceled  as  a  *^«  ^ni*^  States  circuit  court  for  the  east^ 

eloud  on  their  title.  ^"^  district  of  Mississippi,  in  Bradford  v. 

Plaintiffs  employed  one  B.  E.  Baldwin,  Hall,  86  Fed.  801,  that  the  patents  issued 

who  was  then  and  for  many  years  there-  to  the  Pearl  River  Improvement  k  Naviga- 

after  engaged  in  the  practice  of  the  law  at  tion  Oompany  were  null  and  void,  and  no 

Jackson,   Mississippi,  to  conduct  the  suit  defense  eould  have  been  inter^^oaft^  \a  ^db% 

for  them.    By  virtue  <rf  his  employment  he  suit.    T^  tte  i»«a^«\  \?0\  %ik  %  VS\  ^ 
•f  JO.  ML 
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Tiew  defendants  pleaded  the  statute  of  lim- 
itationa  of  two  years  and  laches. 

Testimony  was  suhmitted  and  there  was 
an  agreed  statement  ot  facts.  A  decree  was 
entered  dismissing  the  original  and  amended 
bills.  It  was  affirmed  by  the  supreme  court 
of  the  state.    96  Miss.  63,  48  So.  613. 

The  supreme  court  rested  its  decision 
entirely  upon  the  decree  rendered  in  the 
suit  of  the  Southern  Pine  company,  and, 
stating  the  facts,  said  that  the  Southern 
Pine  Company  claimed  by  virtue  of  patents 
issued  by  the  state  subsequent  to  1871, 
and  plaintiffs  (defendants  in  that  suit) 
claimed  under  the  Pearl  River  Improvement 
A  Navigation  Company  act  of  1871,  dealt 
with  in  the  case  of  Hardy  v.  Hartman, 
supra.  The  case,  the  court  further  said, 
was  continued  from  term  to  term,  and  was 
finally  submitted  upon  the  pleadings,  cer- 
tain  exhibits  and  documentary  evidence, 
and  a  decree  rendered  for  the  company, 
confirming  its  title  and  canceling  that  of  the 
defendants.  The  decree  was  not  appealed 
from  within  the  two  years  allowed  by  law 
for  taking  appeals.  In  1902,  six  years  after 
the  rendition  of  the  decree,  plaintiffs  filed 
their  original  bill.  Upon  hearing,  and  be- 
ing met  by  a  plea  of  res  judicata^  they 
filed  an  amended  bill,  seeking  to  have  the 
decree  set  aside  because  their  attorney  was 
too  ill  to  give  the  case  proper  attention. 
This  illness,  the  court,  however,  said,  came 
to  the  knowledge  of  plaintiffs  three  and  one- 
half  years  before  it  was  sought  to  set  aside 
the  decree.  "In  this  state  of  facts/'  the 
676]court  continued,  *"there  is  no  escape 
from  the  authority  of  Brooks  v.  Spann,  63 
Miss.  198,  and  an  attentive  examination  of 
that  case  will  show  that  it  can  make  no 
difference  whether  the  amended  bill  is  or  is 
not  technically  a  bill  of  review.  Further- 
more, we  do  not  think  there  is  such  diligence 
shown  by  appellants  [plaintiffs  in  error] 
in  this  case,  as  would  entitle  them  to  vacate 
the  former  decree,  even  though  no  statute 
of  limitations  barred  the  way.  We  cannot 
see  our  way  clear  to  go  further  than  this 
and  decide  the  other  important  and  in- 
teresting questions  presented,  since  the 
action  of  the  court  in  upholding  the  plea 
of  rea  CLdjudioaia  disposes  of  the  case." 

It  will  be  observed  that  the  trial  court 
based  its  decision  upon  the  effect  of  the 
decree  in  favor  of  the  Southern  Pine  Com- 
pany as  an  adjudication  of  the  issues,  and 
that  the  supreme  court  rested  its  decision 
mainly  upon  the  statute  of  limitations  and 
laehes. 

A   motion   is   made   to   dismiss   on   the 
ground  that  the  case  was  decided  upon  non- 
federal questions  sufficient  to  sustain   the 
Judgment,     The  motion  is  resisted  by  plain- 
tiffB.    Tbej  contend  that  the  ground  urged 


for  its  support  does  not  apply  because  they 
"consistently  pleaded  and  continually  urged 
constitutional  immunities,"  and  that  tbe 
jurisdiction  of  this  court  "cannot  be  ousted 
by  mere  action  of  the  state  court  in  ignoring 
and  refusing  to  consider  such  constitntiona] 
questions,"  by  assuming  that  its  decision 
on  a  point  of  local  law  is  decisive  of  con- 
stitutional questions;  "particularly  when 
the  decision  of  the  points  of  general  and 
local  law  necessarily  include  a  considera- 
tion of  the  constitutional  immunities."  An 
elaborate  argument  is  submitted  to  es- 
tablish these  contentions.  The  foundation 
of  it  is  that  Federal  questions  were  essen- 
tially involved  and  their  decision  was  evad* 
ed  by  the  supreme  court.  These  questions 
arose,  it  is  contended,  by  the  impairment  of 
the  contract  constituted  by  the  acts  of 
1871  and  1873,  under  which  plaintiffs  claim 
title,  by  the  repeal  of  those  acts  by  the  legis- 
lature of  the  state,  and  the  *canoela-[677 
tion  of  the  titles  founded  upon  them  in  the 
hands  of  bona  fide  transferees,  and  by  ezeen- 
tive  action  pursuant  to  the  repealing  acts, 
granting  the  lands  to  others.  Such  action, 
it  is  contended,  "impaired  the  obligation  of 
contracts  by  legislative  enactment^  and  de- 
prived the  plaintiffs  of  property  without 
due  process  of  law." 

The  contention  undoubtedly  presents  a 
Federal  question,  and,  on  account  of  it^ 
it  is  said  that  we  may  review  the  local 
questions  on  which,  we  have  seen,  the  su- 
preme court  of  the  state  based  its  deeision. 
It  is,  however,  argued  that  "if  the  pleadings 
or  proceedings  in  the  state  court  present 
or  disclose  the  assertion  of  a  Federal  right 
or  constitutional  immunity,,  this  court  has 
jurisdiction  to  review  the  decision  of  the 
state  court,  even  though  that  decision  is 
based  entirely  upon  the  questions  of  local 
law,  and  the  decision  of  this  court  may 
decide  those  questions  only."  This  is,  in 
effect,  saying  that  in  all  cases  if  there  be 
local  and  Federal  questions,  we  may  pass 
upon  both  and  reverse  the  state  eourt  upon 
both.  And  yet  it  is  well  established  that  if 
there  be  Federal  and  non-Federal  grounds 
and  the  latter  be  sufficient  to  support  the 
judgment  of  the  state  court,  there  can  be 
no  review  by  this  court.  And  certainly  tbe 
application  of  laches  and  the  statute  of 
limitations  does  not  present  a  Federal 
question.  Gaar,  S.  &  Co.  v.  Shannon,  223 
U.  S.  468,  60  L.  ed.  510,  32  Sup.  Ct  Rep. 
236;  Preston  v.  Chicago,  226  U.  S.  447,  460, 
ante,  293,  33  Sup.  Ct.  Rep.  177. 

Plaintiffs,  however,  advance  their  eon- 
ten  tion  with  confidence  and  attempt  to  snp- 
port  it  by  a  citation  of  cases.  We  need  not 
review  them  all.  They  do  not  impugn  the 
doctrine  that  there  may  be  a  non-Federal 
q'^ieaUon  decided  broad  enough  to  support 
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the  state  court's  decision  which  we  are 
without  power  to  review,  though  there  may 
also  be  Federal  questions  in  the  ease. 
They  only  hold  that  the  sufficiency  of  the 
Federal  right  set  up  cannot  be  evaded 
if  necessary  to  the  determination,  of  the 
case,  and,  it  may  be  admitted,  that  of  such 
678]necessity  this  court  must  in  *eaeh  in- 
stance decide.  Huntington  ▼.  Attrill,  146  U. 
8.  657,  36  L.  ed.  1123,  13  Sup.  Ct.  Rep.  224, 
is  an  example,  and  also  Creswill  t.  Grand 
Lodge,  K.  P.  225  U.  S.  246,  56  L.  ed.  1074, 
82  Sup.  Ct  Rep.  822,  and  Kansas  City 
Southern  R.  Co.  ▼.  C.  H.  Albers  Commission 
Co.  223  U.  S.  573,  56  L.  ed.  556,  32  Sup.  Ct. 
Rep.  816.  Chapman  t.  Goodnow  (Chapman 
V.  Crane)  123  U.  S.  540,  31  L.  ed.  235,  8 
Sup.  Ct.  Rep.  211,  is  an  illustration  of  the 
doctrine  and  its  explanation.  In  Creswill 
▼.  Grand  Lodge,  K.  P.  it  is  decided  that  this 
eourt  will  review  the  findings  of  fact  by  s 
state  court  (a)  where  the  Federal  right 
was  denied  as  a  result  of  them  and  there  is 
no  evidence  to  support  them,  a  question  of 
law  hence  resulting  for  decision;  and  (b) 
where  a  conclusion  of  law  as  to  a  Federal 
right  and  finding  of  fact  are  so  intermingled 
as  to  cause  it  to  be  necessary,  for  the  pur- 
pose of  passing  on  the  Federal  question,  to 
analyze  and  dissect  the  facts.  To  the  ex- 
tent necessary  to  do  so  the  power  exists  as  a 
necessary  incident  to  a  decision  upon  the 
claim  of  denial  of  the  Federal  right. 

Neither  condition  exists  in  the  case  at 
bar.  It  comes,  instead,  under  the  principle 
of  Chapman  v.  Goodnow.  There  the  Fed- 
eral question  alleged  to  have  been  involved 
in  a  former  decree,  and  to  which  due  faith 
and  credit  under  the  Constitution  of  the 
United  States,  it  was  insisted,  should  have 
been  accorded,  was  held  to  be  superseded  by 
a  new  promise.  So  in  the  case  at  bar. 
The  rights  of  plaintiffs  based  on  the  act 
of  1871,  under  which  the  patent  to  the 
Pearl  River  Improvement  k  Navigation 
Company  was  issued,  and  the  confirmatory 
act  of  1873,  were  determined  in  the  suit  of 
the  Southern  Pine  Company  against  cer- 
tain of  the  plaintiffs,  and  through  whom 
title  is  deraigned.  That  decree  stood  as  an 
obstruction  to  the  assertion  of  plaintiffs' 
title.  They  attacked  it  in  their  amended 
bill  and  sought  to  have  it  reviewed  and  set 
aside.  The  trial  court  denied  the  prayer  of 
the  bill  and  held  the  decree  r99  fudioata. 
The  supreme  court  decided  that  the  statute 
of  limitations  of  the  state  precluded  the  re- 
lief sought,  and  for  the  decision  cited 
Brooks  T.  Spann,  63  Miss.  108.  The  court 
further  decided  that  "even  though  no  stat- 
67f]ute  *of  limitations  barred  the  way," 
there  was  no  "such  diligence  shown  by  plain-i 
tiffs  to  entitle  them  to  vacate  ths  fonnsr 
decree. 
Mf  I/, 


In  Brooks  v.  Spann,  to  avert  the  effsets 
of  a  plea  of  ret  judicata  against  the  esnss 
of  action  set  up,  an  amendment  was  made 
which  asserted  not  only  the  original  groioids 
of  recovery,  but  also  averred  that  ^  suit, 
the  decree  of  which  was  so  pleaded,  was  In- 
stituted and  prosecuted  without  the  sim- 
sent,  knowledge,  or  procurement  iA  the 
par^  sgainst  whom  it  was  rendered.  A 
demurrer  to  the  bill  set  up,  among  other 
grounds,  the  statute  of  limitations  of  ths 
state.  Commenting  on  the  decree,  the  oourt 
said  that  it  presented,  if  valid,  an  insur- 
mountable obstacle  to  the  suit;  it  had  to 
be  attacked  and  nullified,  or  all  controversy 
over  its  subject-matter  was  by  it  forever 
foreclosed.  Holding  that  the  suit  was 
barred  by  the  statute  of  limitations,  the 
court  said:  "There  is  no  statute  of  limi- 
tations applicable  by  its  terms  to  the  li^t 
to  annul  the  decree,  but  in  the  absenos  of 
such  statute  the  court  will  adopt  that  one 
which  is  applicable  to  analogous  rights.  By 
§§  2680  and  2681  of  the  Code  of  1880  ths 
time  in  which  bills  of  review  and  appeals 
may  be  prosecuted  is  limited  to  two  yeaiSy 
and  by  |  2076  a  like  limitation  is  impossd 
upon  the  right  to  surcharge  and  falsify  ths 
accounts  of  executors,  administrators,  and 
guardians.  It  thus  appears  that  for  errois 
of  law  or  fact,  in  the  classes  of  eases  named 
in  these  statutes,  a  uniform  limitation  of 
two  years  has  been  declared  and  within  sash 
time,  we  think,  persons  having  notios  of 
decrees  affecting  their  rights,  whieh  for 
fraud  or  other  sufficient  reasons  should  bs 
vacated  by  the  courts,  ought  to  take  action; 
failing  in  which,  relief  should  be  denisd. 
Plymouth  v.  RusseU  Mills,  7  Allen,  488; 
Evans  v.  Bacon,  00  Mass.  213;  Gordon  t. 
Ross,  68  AU.  363." 

The  supreme  court,  in  the  case  at  bar, 
accepted  this  decision  as  determining  the 
law  of  the  state,  and  we  cannot  *re-[680 
view  its  judgment  and  give  a  different  in* 
terpretation  of  that  law.  That  case  and  tills 
have  many  features  of  resemblance.  His 
suit  and  decree  pleaded  in  that  case  was  n 
suit  and  decree  in  the  state  court.  Ths  sail 
at  bar  was  oommenced  in  the  state  eonrti 
and  the  decree  pleaded  and  which  is  soofl^t 
to  be  set  aside  tIFas  rendered  in  the  samo 
court.  It  was  subject,  therefore,  to  the  losal 
procedure  and  local  laws.  If  we  should  as* 
sert  a  power  of  review  in  such  ease,  ws 
could  exercise  like  power  in  all  cases  whsrs 
Federal  questions  are  set  up,  and  substltats 
our  judgment  for  the  judgment  of  ths  slals 
courts  as  to  the  state  laws. 

We  may  say,  in  conclusion,  thsi  tlisrs  nvs 
many  cases  illustrating  the  power  of  His 
states  over  the  pleadings  and  praetlos  In 
thsir  courts,  and  the  right  to  %MMSl^^^^•^fi^se^ 
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suits  cft'B  be  eommenced  and  maintained. 
Texas  ft  N.  O.  R.  Co.  ▼.  Miller,  221  U.  S. 
408,  65  L.  ed.  789,  81  Sup.  Ct.  Rep.  534; 
Brinkmeier  ▼.  Missouri  P.  R.  Co.  224  U.  S. 
268,  56  L.  ed.  768,  32  Sup.  Ct  Rep.  412. 

The  motion  to  dismiss  must  be,  and  it  is, 
granted. 

Dismisted. 


CmOAGO  DOCK  k  CANAL  COMPANY, 
Plff.  in  Err., 

▼. 

KATHERINE  A.  FRALEY,  as  Administra- 
trix of  the  Estate  of  Gertrude  V.  Claffy, 
Deceased,  Def.  in  Err. 

(See  S.  C.  Reporter's  ed.  680-688.) 

Constitutional  law  —  equal  protection 
of  the  laws  —  classillcation  —  guard- 
ing open  shafts. 

Requiring  the  inclosure  by  a  substantial 
barrier  of  shafts  or  openings  in  the  floors 
of  a  building  in  the  course  of  construction 
through  which  is  operated  an  elevator  or 
hoist  for  the  purpose  of  lifting  materials 
to  be  used  in  such  construction,  as  is  done 
by  111.  Laws  1907,  p.  312,  §  7,  does  not  deny 
the  equal  protection  of  the  laws  because 
the  act  does  not  require  other  unenclosed 
openings  in  the  buildings  or  outside  hoists 
to  be  guarded,  nor  because  it  distinguishes 
in  §  6  between  buildings  in  cities  and  build- 
ings in  villages,  and  makes  a  distinction 
in  §§  2  and  3  between  houses  used  exclusive- 
ly for  private  residences  and  other  struct- 
ures as  to  the  strength  of  the  supports  for 

joists. 

[For  other  cases,  see  Constitutional  Law,  lY. 
a,  1,  In  Digest  Sup.  Ct.  1008.] 

[No.  286.] 

Argued  and  submitted  May  2,  1013.    De- 
cided May  26,  1013. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Illinois  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Superior 
Court  of  Cook  County,  in  that  state,  in 
favor  of  plaintiff  in  an  action  for  death. 
Affirmed. 
See  same  ease  below,  240  111.  210,  04  N. 

B.  661. 
The  faets  are  stated  in  the  opinion. 

Varm, — ^As  to  liability  of  master  for  in- 
Haj  to  employee,  caused  by  elevator  not 
tncfoeed,  as  reouired  by  statute  or  ordinance 
■  gee  note  to  Fowler  Packing  Co.  v.  Enzen- 
perger,  16  L.R.A.(N.S.)  784. 

On    equal    privileges    and     immunities, 
geDermlly—aee    note   to    Louisville    Safety 
Vmnit  AT.Okt.  Lotugvillt  4  N.  R.  Co.  14 
LMJL  57$. 
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Mr.  Morse  Ives  argued  the  caune  and 
filed  a  brief  for  plaintiff  in  error: 

Section  7  of  the  act  under  consideration 
violates  the  "equal  protection  of  the  laws" 
clause  of  the  14th  Amendment  because  the 
classification  it  seeks  to  make  is  according 
to  minute  rather  than  general  distinetions. 

Second  Employers'  Liabilitv  Cases  (Mon- 
dou  V.  New  York,  N.  H.  &  H.  R.  Co.)  223 
U.  S.  1,  56  L.  ed.  327,  38  L.R.A.(N.S.)  44, 
32  Sup.  Ct.  Rep.  160,  176,  1  N.  C.  C.  A.  876. 

It  does  not  bring  within  its  purview  all 
those  who  are  in  substantially  the  same 
situation   or  circumstances. 

Chicago,  M.  k  St.  P.  R.  Co  v.  Westby,  102 
C.  C.  A.  65,  178  Fed.  624;  Lippman  v. 
People,  175  111.  107,  51  N.  E.  872,  11  Am. 
Crim.  Rep.  356. 

The  test  is  the  use  of  a  particular  hoist- 
way  in  a  particular  manner,  for  elevated 
materials  to  be  used  for  a  particular  pur- 
pose. The  lifting  of  the  same  materials,  ele- 
vated in  the  same  quantities  in  anothet 
hoistway,  either  in  a  different  manner  and 
for  the  same  purpose,  or  in  the  same  aiaa- 
ner,  but  for  a  different  purpose,  is  Bot  con- 
demned. This  classification  is  entirely  un- 
natural and  wholly  arbitrary,  and  therefore 
invalid. 

Nicol  V.  Ames,  173  U.  S.  500,  521,  43  L. 
ed.  786,  703,  10  Sup.  Ct  Rep.  522;  Gulf,  C. 
&  S.  F.  R.  Co.  V.  Ellis,  165  U.  S.  160,  165, 
41  L.  ed.  666,  673,  17  Sup.  Ct  Rep.  255; 
State  ez  rel.  Rolston  v.  Chicago,  B.  ft  Q. 
R.  Co.  246  Mo.  512,  152  S.  W.  28;  Con- 
nolly V.  Union  Sewer  Pipe  Co.  184  U.  S. 
541,  564,  46  L.  ed.  682,  601,  22  Sup.  Ct 
Rep.  431. 

But  even  if  f  7  be  held  to  be  eonstitu- 
tional,  yet  so  many  other  sections  of  the 
act  are  unconstitutional  that  the  whole  leg- 
islative scheme  must  fall,  and  therefore 
the  section  cannot  stand  by  itself. 

Connolly  v.  Union  Sewer  Pipe  Co.  184 
U.  S.  540,  565,  46  L.  ed.  670,  602,  22  Sup. 
Ct  Rep.  431;  Mathews  ▼.  People,  202  111. 
406,  63  L.R.A.  73,  05  Am.  St.  Rep.  241,  67 
N.  E.  28 ;  Chicago  v.  Burke,  226  111.  203,  80 
N.  E.  720. 

Mr.  James  0.  MoShane  submitted  the 
cause  for  defendant  in  error: 

The  statute  in  question  is  remedial  in  its 
nature,  and  should  not  be  strictly  construed. 

Johnson  v.  Southern  P.  Co.  106  U.  S.  1, 
40  L.  ed.  363,  25  Sup.  Ct  Rep.  158,  17  Am. 
Neg.  Rep.  412. 

While  the  act  is  designed  for  the  protec- 
tion and  safety  of  persons  in  and  about  tilie 
construction,  repairing,  alteration,  or  re- 
moval of  buildings,  bridges,  viaducts,  and 
other  structures,  still  it  is  not  neoessaij 
that  the  act  should  oover  the  entire  field  of 
daaseTi   \o   ^WcXi   vm3^  v^sons    are   ez- 
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posed.  The  question  here  is  one  of  power 
uf  the  legislature  to  enact  legislation  of 
this  class,  and  this  court  should  not  be 
concerned  with  mere  matters  of  policy  or 
wisdom  of  such  legislation. 

Rosenthal  v.  New  York,  226  U.  S.  260, 
ante,  212,  33  Sup.  Ct.  Rep.  27;  Chicago,  B. 
&  Q.  R.  Co.  V.  McGuire,  219  U.  S.  649,  560, 
65  L.  ed.  328,  339,  31  Sup.  Ct.  Rep.  269. 

Employers'  liability  laws,  relating  to  rail- 
roads, and  even  as  covering  all  employees 
of  railroads,  whether  engaged  in  hazardous 
occupations  or  not,  have  been  held  con- 
stitutional by  this  court,  and  the  classifi- 
cations therein  made,  proper. 

Louisville  &  N.  R.  Co.  v.  Melton,  218 
U.  S.  36,  37,  54  L.  ed.  921,  30  Sup.  Ct. 
Rep.  676;  Mobile,  J.  &  K.  C.  R.  Co.  v.  Tur- 
nipseed,  219  U.  S.  36-44,  55  L.  ed.  78-81,  32 
L.R.A.(N.S.)  226,  31  Sup.  Ct.  Rep.  136, 
Ann.  Cas.  1912  A,  463,  2  N.  C.  C.  A.  243; 
Aluminum  Co.  v.  Ramsey,  222  U.  S.  261- 
256,  66  L.  ed.  186-189,  32  Sup.  Ct.  Rep. 
76,  1  N.  C.  C.  A.  251;  Missouri  P.  R.  Co. 
V.  Castle,  224  U.  S.  541-546,  66  L.  ed. 
876-879,  32  Sup.  Ct.  Rep.  606;  Second 
Employers'  Liability  Cases  (Mondou  v.  New 
York,  N.  H.  &  H.  R.  Co.)  223  U.  S.  1,  56 
L.  ed.  327,  38  L.R.A.(N.S.)  44,  32  Sup.  Ct. 
Rep.  169,  1  N.  C.  C.  A.  875. 

Even  if  §  7  be  held  to  apply  only  to 
hoists  and  elevators  within  a  building,  or 
even  if  subject  to  other  criticisms  made 
by  counsel  for  plaintiff  in  error,  such  dis- 
criminations have  a  reasonable  basis,  and 
are  therefore  not  contrary  to  the  14th 
Amendment  to  the  Constitution  of  the 
United  States. 

Quong  Wing  v.  Kirkendall,  223  U.  S.  59- 
65,  56  L.  ed.  350-362,  32  Sup.  Ct  Rep.  192 ; 
American  Sugar  Ref.  Co.  v.  Louisiana,  179 
U.  S.  89,  46  L.  ed.  102,  21  Sup.  Ct.  Rep. 
43;  W.  W.  Cargill  Co.  v.  Minnesota,  180 
U.  S.  452,  45  L.  ed.  619,  21  Sup.  Ct  Rep. 
423;  Central  Lumber  Co.  v.  South  Dakota, 
226  U.  8.  167,  ante,  164,  33  Sup.  Ct  Rep. 
66. 

The  provisions  of  §  6,  even  if  held  to  be 
limited  to  such  buildings  within  cities  as 
are  mentioned  in  this  section,  are  not,  on 
that  account,  unreasonable. 

Chicago  ▼.  Sturges,  222  U.  S.  813,  66  L. 
ed.  216,  32  Sup.  Ct.  Rep.  92. 

But  if  this  section  of  the  act  should  be 
held  unconstitutional,  if  so  limited  to  build- 
ings in  cities,  then,  in  order  to  save  the 
eonstitutionality  of  the  section,  it  would 
be  proper  to  construe  the  section  as  not  so 
limited. 

Sections  2  and  3  of  the  act  are  not  un- 
eonBtitutional  because  they  except  from  its 
provisions  a  private  house  used  exclusively 
as  a  private  resideiiMi 
ST  L.  ed. 


Arms  V.  Ayer,  192  111.  601,  68  LJR^. 
277,  85  Am.  St  Rep.  357,  61  N.  E.  861. 

Even  if  some  of  the  sections  of  the  act, 
other  than  §  7,  should  be  held  unconstitn* 
tional,  yet  if  §  7  is  constitutional,  it  It 
separable  from  the  others,  and  the  others 
are  so  separated  from  the  act  as  a  whole, 
that  §  7,  and  the  act,  as  a  whole,  are  valid. 

Chicago,  B.  &  Q.  R.  Co.  v.  Jones,  149 
111.  387,  24  L.R.A.  141,  4  Inters.  Com.  Rep. 
683,  41  Am.  St  Rep.  278,  37  N.  E.  247. 

The  statute  is,  in  the  main,  an  adoption  of 
a  New  York  statute  upon  the  same  subject, 
and  the  portion  of  §  7  in  question  is  a 
verbatim  copy  of  a  portion  of  a  correspond- 
ing section  of  the  New  York  act  ( §  20,  chap. 
192,  Sees.  Laws  [N.  Y.]  1899,  vol.  1),  and 
that  section  has  been  repeatedly  enforced 
by  the  New  York  courts  (Conroy  v.  Acken, 
110  App.  Div.  60,  96  N.  Y.  Supp.  530; 
Rooncy  v.  Brogan  Constr.  Co.  107  App.  Div. 
258,  96  N.  Y.  Supp.  1,  121  App.  Div.  919, 
106  N.  Y.  Supp.  1143,  194  N.  Y.  33,  86  N. 
E.  814;  McNeill  v.  Bottsford-Dickinson  06. 
128  App.  Div.  644,  112  N.  Y.  Supp.  867; 
McHugh  V.  Grand  Cent.  Bldg.  Constr.  Co. 
133  App.  Div.  100,  117  N.  Y.  Supp.  714) ; 
and,  so  far  as  we  have  been  able  to  find,  its 
constitutionality  has  never  been  questioned. 

Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

This  writ  of  error  is  directed  to  review 
a  judgment  of  the  supreme  court  of  the 
state  of  Illinois,  affirming  a  judgment  in 
an  action  brought  by  Gertrude  V.  Claffy, 
against  plaintiff  in  error,  for  the  violation 
of  §  7  of  a  statute  of  the  state,  entitled, 
"An  Act  Providing  for  the  Protection  and 
Safety  of  Persons  in  and  about  the  Con- 
struction.  Repairing,  Alteration,  or  Re- 
moval of  Buildings,  Bridges,  Viaducts,  and 
Other  Structures,  and  to  Provide  for  the 
Enforcement  Thereof."  Laws  of  1907,  p. 
312. 

Section  7  reads  as  follows: 

"If  elevating  machines  or  hoisting  ap- 
paratus are  used  within  a  building  in  the 
course  of  construction,  for  the  purpose  of 
lifting  materials  to  be  used  in  such  eon- 
struction,  the  contractors  or  owners  shall 
cause  the  shafts  or  openings  in  each  floor 
to  be  inclosed  or  fenced  in  on  all  sides  bj 
a  substantial  barrier  or  railing  at  leail 
8  feet  in  height.    .    .    .** 

Section  9  gives  a  right  of  action  for  a 
wilful  violation  of  or  failure  to  comply 
with  any  provisions  of  the  act  to  the  per- 
son injured,  or,  in  ease  of  loss  of  life,  to 
his  widow,  lineal  heirs,  adopted  children,  or 
po-sons  dependent  upon  him,  for  damages 
so  sustained. 

Gertrude  V.  Claff^,  ^Vitw  ^\  C5tw%.iSMk '^ , 
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error  and  one  Henry  Erickson  for  causing 
the  death  of  her  husband  through  violation 
of  the  act.  The  defendants  filed  separate 
685]demurrers  to  the  'declaration,  which 
were  overruled.  An  additional  count  was  I 
filed  bj  the  plaintiff  in  the  action  which  set ! 
out  with  detail  the  cause  of  action.  The  de- 1 
fendants  answered,  and,  upon  a  trirl  to  a 
Jury,  a  verdict  of  $10,000  was  returned 
against  defendants.  A  new  trial  was  grant- 
ed as  to  Erickson,  and  $2,600  of  the  amount 
found  remitted,  and  a  judgment  entered 
against  plaintiff  in  error  here  for  the  sum 
of  $7,500.  It  was  sustained  by  the  supreme 
court  af  the  state.  Subsequently,  Gertrude 
V.  Claffy  having  died,  her  administratrix, 
defendant  in  error  here,  was  substituted  as 
appellee  in  the  supreme  court. 

The  facts  are  these:  Plaintiff  in  error 
was  the  owner  of  a  large  building  in  the 
course  of  construction  in  Chicago,  and 
Erickson  was  the  contractor  for  its  erec- 
tion. The  deceased  was  employed  by  the 
plumbing  contractor,  and,  in  the  course  of 
his  employment,  was  working  in  the  build- 
ing. 

In  the  building  there  was  an  elevator  or 
hoist,  operated  through  a  shaft  or  open- 
ing, for  the  purpose  of  lifting  materials  to 
be  used  in  the  construction  of  the  building. 
It  was  not  inclosed  or  fenced  in  as  required 
by  f  7  of  the  act.  Deceased  was  at  work 
upon  a  pipe  immediately  alongside  of  the 
shaft,  and  accidentally  fell  into  and  down 
through  it  a  distance  of  six  stories. 

The  contention  of  plaintiff  in  error  is 
here,  as  it  was  in  the  state  courts,  that  §§  7 
and  9  of  the  act  violate  the  14th  Amend- 
ment to  the  Constitution  of  the  United 
States  in  that  they  deny  to  him  the  equal 
protection  of  the  laws.  He  specifies  as 
grounds  of  his  contention  that  the  classifica- 
tion of  the  statute  is  based  upon  minute 
rather  than  general  distinctions,  that  it 
does  not  bring  within  its  purview  all  of 
those  who  are  in  substantially  the  same 
situation  and  circumstances,  in  that  it  dis- 
tinguishes between  openings  required  for 
hoisting  or  lowering  materials  to  be  used  in 
oonstruction  and  stairways  and  elevator 
shafts.  Section  7,  counsel  says,  "requires 
that  but  one  of  these  classes  be  barricaded; 
686]namely,  those  openings  used  *for  hoist- 
ing materials  to  be  used  in  construction." 
And,  asserting  the  purpose  of  the  act  to  be 
to  protect  those  lawfully  on  the  premises 
against  danger  from  falling  materials,  he 
adds,  "that  in  a  case  like  this,  use  cannot 
be  made  the  test.  Danger  is  the  thing;" 
and  hence  concludes  that  the  classification 
of  the  statute,  not  having  relation  to  its 
purpose,  is  arbitrary. 
TbMt  dMBger  is  the  test  may  be  conceded, 
bat  tbere  maj  be  dc^ees  of  it,  and  a  diflei- 


enoe  in  degree  may  justify  claMlficatioB. 
Mutual  Loan  Co.  v.  Martell,  222  U.  S.  225, 
236,  56  L.  ed.  175,  180,  32  Sup.  Ct  Bep. 
74,  Ann.  Gas.  1913  B,  529.  Who  is  to  Judge 
of  the  danger,  whether  absolutely  consid- 
ered or  comparatively  considered  f  Is  it 
a  matter  of  belief  or  proof  T  If  of  belief, 
we  should  be  very  reluctant  to  oppose  ours 
to  that  of  the  legislature  of  the  state,  in- 
formed, no  doubt,  by  experience,  of  eondi- 
tions,  and  fortified  by  presumptions  d  legal- 
ity, and  confirmed,  brides,  by  the  opinion 
of  the  supreme  court  of  the  state.  Laurel 
Hill  Cemetery  v.  San  Francisco,  216  U.  8. 
358,  365,  54  L.  ed.  515,  318,  30  Sup.  Ct 
Rep.  301;  Adams  v.  Milwaukee,  228  U.  S. 
572,  ante,  971,  33  Sup.  Ct.  Bep.  610.  If 
of  proof,  there  is  none  in  the  record.  There 
are  assertions  by  counsel,  and  eonsidering 
alone  the  openings  necessary  for  hoisting 
machinery  and  the  openings  for  stairs  and 
other  openings,  an  employee  or  materials 
can  l>e  imagined  as  falling  through  one  of 
them  with  the  same  ease  as  he  or  the  ma- 
terials can  through  the  others.  But  other 
things  must  be  taken  into  account.  The 
setting  of  the  openings  must  be  considered, 
the  varying  relations  of  the  employees  to 
them,  and  other  circumstances.  The  legis- 
lation cannot  be  judged  by  abstract  or 
theoretical  comparisons.  It  must  be  pre- 
sumed that  it  was  induced  by  actual  ex- 
perience, and  New  York,  it  is  said,  has 
been  induced  by  a  like  experience  to  enact 
like  legislation.  If  it  be  granted  that  the 
legislative  judgment  be  disputable  or  crude, 
it  is,  notwithstanding,  not  subject  to  judi- 
cial review.  We  have  said  many  times  that 
the  crudities  or  even  the  injustice  of  state 
laws  are  not  redressed  by  the  14th  Amend- 
ment. 

*The  law  may  not  be  the  best  that[687 
can  be  drawn,  nor  accurately  adapted  to  all 
of  the  conditions  to  which  it  was  addressed. 
It  may  be  that  it  would  have  been  more  com- 
plete if  it  had  gone  farther  and  recognised 
and  provided  against  the  danger  that  all 
uninclosed  openings  in  a  building  might 
cause,  and  should  not  have  distinguished 
between  hoists  inside  of  a  building  and  those 
outside;  but  we  do  not  see  how  plaintiff  lu 
error  is  concerned  with  the  omissions.  It 
is  not  discriminated  against.  All  in  its 
situation  are  treated  alike.  What  the  stat- 
ute enjoins,  it  enjoins  not  only  of  plaintiff 
in  error,  but  of  all  similarly  situated.  What 
it  does  not  enjoin,  plaintiff  in  error  cannot 
complain  of.  "The  Constitution  does  not 
require  that  all  state  laws  shall  be  perfect, 
nor  that  the  entire  field  of  proper  legiala- 
tion  shall  be  covered  by  a  single  eaaet- 
ment."  Rosenthal  v.  New  York,  226  U.  8. 
260,  271,  ante,  212,  217,  33  Sup.  Ct.  Rep.  27. 

Couu«a\  %.^^luk  other   sections  of   tho 


mt.                              BROOKS  T.  OINTRAL  SAINTI  JBANNS.  WJ,  68S 

■fadnti  '^  iboir,"  mt  he  laja,  t)ia.t  "^he  Jnrlai  received  fay  the  fanner  tfarongtt  tfae 

wfaole  Mfaeniv  of  the  eUtute  U  bued  upon  driver'i  nqligcnce. 

tboee  -nilOTte  dUUnction.'  eondetDDed  in  the  ^Tt\S'^Sk  SJo'o^^']  ^"^^^  "■ 

I*  ed.  827,  as  L.R.A.(N.S.)  U,  82  S«p.  CL  2.  The    eonanwi-Uw    (ellow-MrMnt    nile 

Bep.  169;  166  tJ.  8.  160,  41  L.  ed.  600,  IT  moat  be  uiomed  to  heve  exiittd  in  Porto 

Sup.  Ct  Bep.SfiS),  and,  Meondlf,  to  demon-  RIoo,  in  view  of  the  proTuioni  of  Porto 

atnU,  if  we  eu,  thkt,  m  we  urged  in  the  R!eo   Bev.   BUta.   k    Codea    IDOiZ,   p.    160, 

■Ute  eonrt,  M  mneh  of  the  ect  la  nncoMtl-  •dopting   the   EngUeh   employere'   HeblHty 

tatlon^   thrt  $11   muBt   f»Il-     The   lUte  ?^  th.^  the  muter  "h.!!  be  !'""•  in  cer- 

«nrt  did  not  ^eW  to  the  eonUntlon  nor  Jri^H^^^S^'ritllo^tt^^-t.'rn^d'^S  1^ 

iti  enerted  eonKqneneei.    Nor  can  we  yield  ,3  ^^  ^ot  epply  to  Injariee  eaiued  to 

to  It    Ito  foundntJon  li  baeed  on  the  dii-  domeiUo  wrrante  or  farm  Uboren  by  fel- 

UnetlOD   mede   between    building*    in  cities  low  employees. 


end  bnildings  in   *llUges    (S   0);    the  die-  (ror  other  ease^  see  BrMeneft  IL  b,  !■  Dl- 

tinetion  between  houee.  excta.ively  for  prl-  xrltJ  -  i««iliH^r  ,«ry  -  ««U.«».. 

rate  rceldeneei  and  other  eonrtructioiw  ei  j.  ETidenee  tb«t  it  was  the  custom  of  sa 

to  the  strength  of  the  enpporte  for  joists  employee   to   drink  while   driving  hie  em- 

(II  2  snd  3) ;  the  distinstion  between  the  pk^^s  automobile,  and  thmt  he  was  "not 

protection  reqaired  for  men  working  npOD  in  the  mood  or  attitude  which  he  neoalte 

swinging  and  stationary  scaffolds  used  In  had  when  we  worked  t(^ther  In  the  shops,* 

the  construction,  alteration,  repairing,   re-  ^°^  ""»*  require  ttie  submission  to  the  (nry 

moving,  cleaning,  or  painting  of  buildings,  ^  tbe  qneat.on  whether  the  employer  n^ht 

—J  tiT.*  -i™ ,  *^  .j.ilti. {»„.«...«.      foL.  *>•  liable  for  injuries  to  a  fellow  semwt 

Md  thst  given  to  adwrtising  agenU.    (8^-  ^„^  ^  ^^^  ^,i„^,  negligence,  on  the 

tions  1  and  6.)     Sections  2  and  3  must  fall,  ^^j  tSat  the  master  c^lwed  an  Ineom- 

it  is  eontended,  because  of  the  exception  of  patent  servauL 

Cato  reBldcnces;  section  8,  because  of  ita  [For  other  eases,  see  Trial,  TL  e,  U,  !■  IM- 

UtloBS  to  cities;  sections  1  and  5,  be-  "~*  ^"P-  "■  *»08.] 
•SSJeause  they  discriminate  between  'the 

tadleated  classes.     It  Is  enough  to  say  of  [No.  883.) 
Hhtm  MBtentiona — (l)  of  the  asserted  dis- 

wlMlMtleo  hi  Si  1  and  S,  plaintiff  In  error  gnfamlttad  Ifay  t,  MIS.    Dedded  Hay  M, 


*  complain,  and,  so  far  as  it  is  made  a 
I  if  the  statute,  we  are  not  eon- 
«mwd  wHh  it;  (2)  of  the  distinction  made 
by  the  other  seetions,  they  are  within  the 
ir  of  elasslfleation  which  the  Iqislatnre 
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BOT  BROOKB,  FIJI.  In  Err, 
CENTRAL  BAINTE  JEANNE. 


(Bee  8.  C.  Beporter^  ed.  SSB-ODS.) 
Haator  and  servant  —  fellovr 


a  Judgment  entered  on  a  verdict  directed  in 
favor  of  the  defendant  In  an  action  for  per- 
sonal injuries.  AfBrmed. 
The  facts  are  stotsd  In  the  opinion. 
Messrs.  N.  B.  K.  Peltlnclll  and  Oeorg* 
H.  Iiamnr  submitted  the  eanse  for  plaintiff 
in  errort 

PUUUrs  righte  were  the  same  as  U  be 
had  had  no  business  eraineetlon  of  any  kisd 
with   defendant  eompany,  bnt  had  been  a 
ranto   stranger,  riding  as  a  passenger  by  Invita- 
tion issued  under  due  authority. 
1.  A  person  consenting  to  aid  in  hauling        Union  P.  R.  Co.  v.  Fort,  17  Wsll.  B63,  21 
a  boiler  to  a  sugar  mill,  whether  a  volun-    jj.  ^  73B.  Northern  P.  R.  Co.  v.  Hambly, 

iTrU  ^?t*h?hrdXn?r  mVo^'i?:  »*  "^\"\"'' »?hr^  ^r^r^ » 

automobile  during  a  trip  taken  (or  the  pur-  ^Qp.  Ct.  Bep.  B8Sj  Fletcher  v.  Baltimore  » 
poae  of  doing  the  wort  so  a.  to  preclude  P.  R-  0»-  lOB  U.  8.  188,  188.  42  L.  sd.  411, 
any   recovery   against  sneh   owner   for   in-    412,  18  SnpL  Ct.  Bep.  86. 

Non. — As  to  fellow  servants  and  their 
Bsgligenoev  generally — see  notes  to  Hough 
T.  Texas  &  P.  B.  Co.  2S  L.  ed.  U.  S.  012; 
Omie  V.  Union  P.  B-  Co.  38  L.  ed.  U.  S. 
Ul;  Quebec  8.  S.  Co.  *.  Merchant,  33  L.  ed. 
U.  8.  860:  Baltimore  &  0.  R.  Co.  v.  Bangh, 
17  L.  ed.  U.  S.  TT3;  and  Central  B.  Co.  v. 
Ks^an,  40  L.  ed.  U.  S.  418. 

On  presumption  aa  to  Iftw  of  other  state 


H.  R.  Co.  22  L.R.A.  663;  QrUsom  v.  AUant* 
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A  gratuitouB  passenger  may  reeover  from 
the  owner  for  negligence  of  driver. 

Little  V.  Hackett,  116  U.  S.  366,  371, 
29  L.  ed.  662,  664,  6  Sup.  Ct.  Rep.  391; 
New  York,  L.  E.  &  W.  R.  Co.  y.  Stein- 
brenner,  47  N.  J.  L.  171,  64  Am.  Rep.  126, 
12  Am.  Neg.  Caa.  258;  Crampton  v.  Ivie 
Broe.  126  k  C.  894,  36  S.  E.  851 ;  Frerker 
▼.  Nicholson,  41  Colo.  12,  13  L.RJk.(N.S.) 
1122,  92  Pac.  224,  14  Ann.  Cas.  730;  Clark 
▼.  Wright,  26  C.  C.  A.  190,  49  U.  S.  App.  260, 
79  Fed.  747,  2  Am.  Neg.  Rep.  100;  Wilson 
▼.  Puget  Sound  Electric  R.  Co.  62  Wash. 
522,  132  Am.  St.  Rep.  1044,  101  Pac.  60; 
Chadboume  ▼.  Springfield  Street  R.  Co. 
199  Mass.  676,  85  N.  £.  737;  Johnson  v. 
Coey,  237  111.  88,  21  L.RJL(N.S.)  81,  86 
N.  E.  678;  Gresh  v.  Wanamaker,  221  Pa. 
28,  69  Atl.  1123;  Routledge  ▼.  Rambler 
Automobile  Co.  —  Tex.  Civ.  App.  — ,  96  S. 
W.  749. 

The  ordinary  rule  for  negligence  cases  is 
ftpplieable. 

Singer  Mfg.  Co.  ▼.  Rahn,  132  U.  S.  618, 
83  L.  ed.  440,  10  Sup.  Ct.  Rep.  175. 

The  principles  of  the  American  law  are 
^>plicable  unless  such  principles  are  varied 
by  local  statutes. 

Lake  Shore  ft  M.  S.  R.  Co.  v.  Prentice, 
147  U.  S.  101,  37  L.  ed.  97,  13  Sup.  Ct  Rep. 
261. 

Porto  Rico  statutes  announce  principles 
in  substantial  harmony  with  the  American 
law. 

Redinger  v.  Crespo,  18  P.  R.  R.  106;  12 
Manresa's  Com.  608-609,  611-612;  October 
21,  1882;  Juris.  Civ.  vol.  60,  p.  207;  June 
27,  1894;  Juris.  Civ.  vol.  76,  p.  848;  De- 
cember 12,  1894;  Juris.  Civ.  vol.  76,  p. 
483;  October  12,  1897;  Juris.  Civ.  vol.  82, 
p.  417;  Rodriguez  v.  Fern&ndez  Hermanos, 

18  P.  R.  R.  349;  Vargas  v.  Monroig4  Hijos, 
15  P.  R.  R.  27. 

Contributory  negligence  is  an  affirmative 
defense,  of  which  the  burden  of  proof  is 
on  the  defendant. 

Looney  v.  Metropolitan  R.  Co.  200  U.  S. 
488,  50  L.  ed.  569,  26  Sup.  Ct.  Rep.  303, 

19  Am.  Neg.  Rep.  627. 

A  passenger  invited  to  ride  in  a  vehicle 
has  a  right  to  presume  that  the  driver  fur- 
nished is  competent  and  of  sufficient  ex- 
perience. 

Carr  v.  Easton,  142  Pa.  139,  21  Atl.  822; 
State  V.  Boston  &  M.  R.  Co.  80  Me.  445, 
15  Atl.  36,  11  Am.  Neg.  Cas.  642. 

At  any  rate,  there  was  no  such  evident 
lack  of  due  care  as  authorized  the  taking 
of  the  case  from  the  jury. 

Chadboume  v.  Springfield  Street  R.  Co. 

199  Mass.  674,  85  N.  E.  737 ;  Clarke  v.  Con- 

necticut  Co.  83  Conn.  210,  76  Atl.  523. 

The  defendant  corporation,  as  such,  was 

guilty  of  negligence  in  the  employment  of 

iOS0 


retention  of  Monsieur  Lewis  as  a  driv«r  tC 
the  steam-driven  truck,  in  the  light  tC 
the  dangers  of  such  employment  aa  re- 
vealed by  the  record  in  this  case. 

Northern  P.  R.  Co.  v.  Herbert,  116  U.  & 
647,  648,  29  L.  ed.  758,  759,  6  Sup.  Ct  Bep. 
590;  Wabash  R.  Co.  v.  McDaniels,  107  U. 
S.  454,  27  L.  ed.  605,  2  Sup.  Ct.  Rep.  988} 
Northern  P.  R.  Co.  v.  Mares,  123  U.  S.  710, 
31  L.  ed.  296,  8  Sup.  Ct.  Rep.  321;  Balti- 
more &  0.  R.  Co.  V.  Henthorne,  19  C.  C.  A. 
623,  43  U.  S.  App.  113,  73  Fed.  638;  Fleteher 
V.  Baltimore  k  P.  R.  Co.  168  U.  S.  136,  42 
L.  ed.  411,  18  Sup.  Ct  Rep.  35. 

Even  the  fellow-servant  doctrine  would 
not  relieve  against  such  negligence  as  we 
have  in  this  case. 

Grand  Trunk  R.  Co.  v.  Cummings,  106 
U.  S.  700,  702,  27  L.  ed.  266,  267,  1  Sup. 
Ct  Rep.  493;  Deserant  v.  Cerillos  Coal  R. 
Co.  178  U.  S.  420,  421,  44  L.  ed.  1133,  1134, 
20  Sup.  Ct.  Rep.  967,  20  Mor.  Min.  Rep, 
573;  Hayes  v.  Frederick  Stearns  &  Co.  130 
Mich.  293,  89  N.  W.  947 ;  Norfolk  ft  W.  R. 
Co.  V.  Thomas,  90  Va.  205,  44  Am.  St.  Bep. 
900,  17  S.  E.  884. 

The  relation  of  fellow  servant  was  not 
established. 

Thomp.  Neg.  §  7721 ;  Patterson  v.  Hon** 
ton  &  T.  C.  R.  Co.  —  Tex.  Civ.  App.  — , 
40  S.  W.  442;  Standard  Oil  Co.  v.  An- 
derson, 212  U.  S.  215,  53  L.  ed.  480»  29 
Sup.  Ct  Rep.  252. 

As  an  employee  of  the  Murphy  Gompaayf 
the  facts  in  respect  to  his  aiding  in  the 
towing  of  the  boiler  are  entirely  consiatenl 
(1)  with  the  principles  applicable  to 
ice  in  cases  of  emergency,  and  (2)  to 
ices  rendered  by  persons  assisting  servanta 
of  another  for  the  purpose  of  expediting 
their  business,  or  both.  In  either  ii 
the  defendant  would  be  liable  for  the 
ligence  of  its  agents. 

Thomp.  Neg.  §§  4984,  4986;  McKinney, 
Fellow  Servants,  §  19,  p.  49. 

Although  the  plaintiff  might  have  avoided 
the  accident  by  the  exerci^  of  ordinary 
care,  he  may,  nevertheless,  recover  if  it  be 
shown  that  the  defendant  might  have 
avoided  the  accident  by  the  exercise  of 
proper  care. 

Vargas  v.  A.  Monroig  4  Hijos,  15  P.  B. 
R.  26. 

The  plaintiff  filed  his  complaint,  ohaig- 
ing  negligence  against  the  defendant,  estab- 
lished his  grounds  of  liability,  and,  having 
done  this,  he  need  not  go  further  in  those 
jurisdictions  where  the  burden  of  proof  ia 
on  the  defendant  to  show  contributory  neg- 
ligenoe. 

Thomp.  Neg.  §  401;  Baltimore  4  P.  B. 
Co.  V.  Landrigan,  191  U.  S  461,  48  L.  ad. 
2ia,  U  Eup.  Ct  ^^v*  \«T\  Texaa  4  P. 
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B.  Oa.  T.  Qmtrj,  1C3  U.  8.  U3,  41  L.  «d. 

ISO,  18  Sup.  Ct  H«p.  1104. 

At  beat,  the  evidence  bearing  upon  the 
■nbject  of  contributory  negligence  eannot 
bt  tkken  from  the  jury  unlest  tJie  proof  BOp- 
plied  tbereby  ia  clear  and  concluaive. 

Tbomp.   N^.   |§   see,  401. 

Ueaara.  B«iijftinln  8,  Hliuw,  Hugb  B. 
RowUnd,  and  Colley  W.  Bell  tubmitted 
tbe  cauM  tor  defendant  in  error: 

The  eridenee  presented  at  the  trial  wu 
InanfBcient  to  place  any  liability  upon  the 
defendant  for  the  iujuriw  auatained  by 
Brooks. 

Merriek  t.  Oiddings  (Morris  v.  biddings) 
IIB  U.  8.  300,  305,  29  L.  ed.  403,  40S,  6 
Sup.  Ct.  Rep.  eS;  Patton  t.  Texas  &  P.  R. 
Co.  17B  U.  S.  968,  880,  45  L.  ed.  361,  363,  21 
Sup.  Ct.  Rep.  276;  Supreme  Lodge  K.  P.  v. 
Beck,  IBl  U.  S.  40,  52,  46  L.  ed.  741,  74S, 
21  Sup.  Ct.  Rep.  532. 

The  f el  ion-servant  rule,  bb  Icnown  to  the 
oemmon  law  of  England  and  the  United 
Btatca,  is  and  apparently  always  has  been 
In  force  In  Porto  Rico,  as  will  be  seen  from 
the  statute  law  hereinabove  set  forth,  and 
from  a  reading  of  the  decisions  of  the  Porto 
Rico  oourts. 

Dial  V.  Fajardo  Development  Co.  2  Porto 
Rico  Fed.  Rep.  162;  Colon  v,  Ponce  ft  Q.  R. 
Co.  3  Porto  Rico  Fed.  Rep.  367  j  Natal  *. 
BartoLomey,  14  P.  R  R.  474. 

The  plaintiff  was  a  fellow  servant  of  the 

Northern  P.  R.  Co.  v.  Charless.  162  U.  8. 
350,  3S3,  3S4,  40  L.  ed.  690,  1001,  1002,  16 
Sup.  Ct.  Rep.  848;  Northern  P.  R.  Co.  *. 
Peterson,  182  U.  S.  346,  357,  40  L.  ed.  904, 
OSB,  16  Sup.  Ct  Rep.  843;  Martin  t.  Atch- 
JKn,  T.  ft  8.  F.  R.  Co.  166  U.  B.  300,  403, 
41  L.  ed.  1051,  1062,  17  Sup.  Ct.  Rep.  803, 
1  Am.  Neg.  Rep.  747;  Randall  v.  Baltimore 
4  O.  R.  Co.  108  U.  S.  478,  27  L.  ed.  1003, 
3  8np.  CL  Rep.  322;  Quebec  B.  8.  Co.  t. 
Merchant,  133  U.  S.  376,  33  L.  ed.  656,  10 
8np.  CL  Rep.  307;  Baltimore  ft  0.  R.  Co. 
T.  Bangh,  14B  U.  8.  368,  37  L.  ed.  772,  13 
8np.  Ct.  Rep.  B14;  Northern  P.  R.  Co.  v. 
Hambly,  1S4  U.  8.  349,  38  L.  ed.  1009,  14 
8np.  Ct.  Rep.  083 ;  Oakes  t.  Uase.  186  U. 
8.  363,  41  h.  ed.  748,  17  Sup.  Ct  Rep.  345, 
1  Am.  Neg.  Rep.  644;  Northern  P.  R.  Co. 
V.  Foirier,  107  U.  B.  48,  42  L.  ed.  72,  IT 
eup.  Ct  Rep.  741,  I  Am.  Neg.  Rep.  761; 
New  England  R,  Co.  v.  Conroy,  176  U.  S. 
323,  44  L.  ed.  1S1,  20  Sup.  Ot.  Rep.  86,  7 
Am.  Neg.  Rep.  183;  Northern  P.  R.  Co.  v. 
Dixon,  104  U.  S.  338,  48  L.  ed.  1006,  U 
Sup.  Ct  Rep.  093,  16  Am.  Neg.  Rep.. 646; 
Texas  ft  P.  R.  Co.  t.  Bourman,  212  U.  8. 
S30,  63  L.  ed.  641,  20  Sup.  Ct  Rep.  310; 
Bautier  v.  Grand  Trunk  Junction  B.  Ca. 

SI  I.,  fld. 


224  U.  8.  89,  H  L.  Ad.  «T0,  S8  S19.  Ok 
Rep.  402. 

The  plaintiff  had  ample  time  and  oppor- 
tunity to  observe,  had  he  chosen  to  do  ia, 
the  driTer  of  the  truck,  and  to  judge  for 
himself  as  to  his  eompetcncj,  earefulneu, 
and  capabili^. 

Schlemmer  v.  Buffalo.  R.  ft  P.  R.  Co.  2S0 
U.  8.  600,  606,  56  U  ed.  608,  600,  31  8n^ 
Ct  Rep.  561. 

A  aerrant  who  is  transferred  from  one 
part  of  the  work  to  another  assumes  the 
risks  incident  to  the  new  employment 

Reed  r.  Stockmeyer,  20  C.  C.  A.  381,  84 
U.  S.  App.  727,  74  Fed.  190;  O'Connor  ». 
Atchison,  T.  ft  S.  P.  R.  Co.  70  C.  C.  A.  87, 
137  Fed.  604. 

Assuming  that  the  plainUff  was  a  fellow 
servant  of  the  driver  of  the  truck,  the  de- 
fendant cannot  be  held  responsible  for  the 
accident  In  question  unless  plaintiff  show* 
tliat  the  defendant  was  negligent  in  some 
particular.  The  burden  of  proof  la  on  the 
plaintiff,  and  there  is  nothing  in  the  record 
which  even  intimates  that  the  defendant  was 
in  any  nay  negligent,  either  In  the  hiring 
□f  the  driver  or  In  retaining  him  in  Iti 
employ. 

Texas  ft  P.  R.  Co.  t.  Barrett,  IM  D.  8. 
617,  BIB,  41  L.  ed.  1136,  1130,  IT  8^. 
Ct  Rep.  107,  1  Am.  Neg.  Rep.  746;  Paltcm 
V.  Texas  ft  P.  R.  Co.  170  U.  S.  65S,  663,  664, 
46  L.  ed.  3«1,  364,  366,  21  Sup.  Ct  R^ 
276;  Claudio  r.  Cortinet,  0  P.  R.  R.  BT. 

The  test  whether  a  person  is  gulltj  •! 
contributory  negligence  Is  not  whether  Im 
exposed  himself  to  danger  after  aetnally 
seeing  tliat  danger,  but  whether  he  had  aa 
opportunity  of  observation  fnnn  which  % 
reasonable  man  could  Judge  whether  or  no* 
danger  existed. 

Reed  v.  Stockmeyer,  20  C.  0.  A.  381,  34  U. 
8.  App.  727,  74  Fed.  180;  Northern  P.  R. 
Co.  T.  Freeman,  174  U.  8.  370,  383,  43  L. 
ed.  1014, 1016,  ID  Sup.  Ct.  Rep.  703;  aaudio 
V.  Cortinea,  B  P.  B.  R.  B7 ;  Patton  v.  Texas 
ft  P.  B.  Co.  1TB  U.  S.  668,  BCO,  660,  W 
L.  ed.  861,  382,  363,  21  Sup.  Ct  Rep.  2TS. 

Hr  Justice  Holme*  delivered  the  opbi< 
ion  of  the  court: 

This  is  an  action  for  personal  Injurlea 
Buffered  in  Porto  Rico.  The  declaration  al- 
leges that  the  plaintiff,  at  the  defendant's 
request,  made  a  trip  on  an  automobile  of 
the  latter  "for  the  purpose  of  aiding  other 
employees  of  the  defendant  in  moving  a  ear- 
tain  bollcT  which  waB  th«  property  ot  the 
defendant,"  and  that.  In  returning  from 
the  trip,  the  automobile  was  so  n^ligently 
operated  by  the  defendant,  ita  agents  and 
employees,  that  it  was  driven  into  a  dltoh 
and  the  plaintiff  was  badly  hurt  Th«i« 
«u  •  trUl  1q  Wl.  ^  -«Vu^  «!l  -tek  ws^ 
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of  the  plainturt  eridenee,  tlie  judge  di- 
keeted  a  verdict  for  the  defendant  and  the 
plaintiff  excepted.  The  evidence  showed 
that  the  machine  was  driven  by  a  servant  of 
fht  defendant,  so  that  it  appeared  in  proof 
that  the  plaintiff  was  suing  for  an  injury 
caused  by  a  fellow  servant,  as  is  to  be  in- 
ferred from  the  face  of  the  declaration  it- 
self. 

Notwithstanding  the  admission  that  the 
plaintiff  was  an  employee  of  the  defendant, 
imported  by  the  words  "for  the  purpose  of 
aiding  other  employees,"  it  is  argued  that 
6f  8]  *the  plaintiff  was  not  a  fellow  servant, 
and  therefore,  although  the  contention  hard- 
ly is  open,  the  substance  of  the  testimony 
may  be  stated.  The  plaintiff's  general  em- 
pU^ers  had  sold  a  sugar  mill  to  the  Cen- 
tral, delivered  in  New  Orleans.  At  the  re- 
quest of  the  Central  they  had  sent  over 
tiie  plaintiff  to  put  up  a  chimney,  a  bat- 
tery of  six  boilers,  and  a  bagasse  track. 
While  at  the  work  he  seems  to  have  been 
paid  by  the  defendant  and  was  under  the 
direction  of  its  chief  engineer.  The  chim- 
ney had  been  nearly  finished  and  the  next 
work  was  to  set  up  the  boilers,  but  they 
had  not  arrived.  The  man  in  charge  of  the 
transportation  directed  the  plaintiff  to  go 
and  help  to  get  a  boiler,  which,  after  asking 
the  chief  engineer  for  leave,  he  did.  When 
they  got  to  the  boiler  there  were  not  enough 
machines  to  haul  it,  so  that  they  had  to 
return  to  the  Central.  On  the  way  the 
driver  seems  to  have  been  more  or  less 
drunk,  and  negligently,  it  must  be  assumed, 
upset  the  machine. 

Whether  the  plaintiff  was  in  the  general 
employ  of  the  defendant,  as  he  seems  to 
have  been,  or  not,  the  service  that  he  con- 
sented to  render  was  the  defendant's  work. 
In  rendering  that,  at  least,  he  came  under 
Its  orders  and  became  its  servant.  Assum- 
ing in  his  favor  that  he  was  a  volunteer, 
that  fact  did  not  enhirge  his  rights.  Degg 
T.  Midland  R.  Co.  1  Hurlst  &  N.  773,  26 
L.  J.  Exch.  N.  S.  171,  8  Jur.  N.  8.  396, 
6  Week.  Rep.  864;  Potter  v.  Faulkner,  1 
Best  k  S.  800,  81  L.  J.  Q.  6.  N.  S.  30,  8 
Jur.  N.  S.  259,  6  L.  T.  N.  S.  456,  10  Week. 
Rep.  98 ;  Barstow  v.  Old  Colony  R.  Co.  143 
Mass.  535,  536,  10  N.  E.  256;  Wischam  v. 
Richards,  136  Pa.  109,  10  L.RJ^.  97,  20  AU. 
532.  Other  cases  will  be  found  in  2  Labatt, 
Mast.  &  S.  f  631.  He  was  the  defendant's 
servant  not  only  while  actually  at  work  on 
the  boiler,  but  during  the  trip  taken  for  the 
purpose  of  doing  the  work.  Northern  P. 
R.  Co.  V.  Peterson,  162  U.  S.  346,  858,  40 
L.  ed.  994,  998,  16  Sup.  Ct  Rep.  843;  Mar- 
tin V.  Atchison,  T.  ft  8.  F.  R.  Co.  166  U. 
&  399,  408,  41  L.  ed.  1051,  1052,  17  Sup. 
Ct  Bep.  603;  Texas  ft  P.  K.  Co.  v.  Bour- 
mmn,  212  U.  8.  636,  538,  639,  63  L.  ed.  641, 
44S,  Z9  8up.0LBm.  110.    AM  k«  WM  t^ 


low  servant  with  the  driver  of  tha  ma* 
chine.  Martin  v.  Atehison,  T.  ft  8.  F.  R. 
Co.  supra;  'Northern  P.  R.  Co.  T.[6f  4 
Dixon,  194  U.  8.  838,  48  L.  ed.  1006,  24  Sup. 
Ct.  Rep.  688;  Texas  ft  P.  R.  Ca  v.  Bourman, 
212  U.  S.  536,  541,  53  L.  ed.  641,  044,  29 
Sup.  Ct  Rep.  319;  Rentier  v.  Grand  Trunk 
Junction  R.  Co.  224  U.  S.  85,  56  L.  ed.  679, 
32  Sup.  Ct  Rep.  402.  If  the  law  of  Porto 
Rico  does  not  differ  in  this  respect  from  the 
common  law,  the  direction  to  the  jury  was 
right. 

Whether  the  common-law  rule  prevails  is 
not  made  clear  by  any  authority  cited. 
But  by  the  act  of  March  1,  1902  (Rev.  Stat 
ft  Codes,  1902,  p.  150),  the  English  employ- 
ers' liability  act  was  eopied  more  or  less 
exactly,  as  it  has  been  in  some  of  the  states. 
That  statute  presupposes  the  common-law 
rule  as  to  fellow  servants  (Ryalls  v.  Me- 
chanics' MilU,  150  Mass.  190,  191,  5  URJL 
667,  22  N.  £.  766),  and  the  Porto  Rican 
copy  would  be  hard  to  account  for  except 
upon  the  same  presupposition.  If  a  master 
were  liable  for  injuries  caused  by  the  neg- 
ligence of  a  fellow  servant  there  would  be 
no  need  of  enacting  that  he  should  be  liabls 
for  such  injuries  in  specific  cases,  as  the 
statute  does,  and  no  sense  in  the  provision 
of  §  10,  that  the  act  shall  not  apply  to  in- 
juries caused  to  domestic  servants,  or  farm 
laborers,  by  fellow  employees.  Therefore, 
while  we  might  hesitate  if  we  were  deducing 
the  rule  from  the  considerations  on  which 
it  originally  was  placed  (Schlemmer  T. 
Buffalo,  R.  ft  P.  R.  Co.  206  U.  8.  1,  11,  12, 
51  L.  ed.  681,  685,  686,  27  Sup.  Ct.  Rep. 
407),  as  indeed  one  might  hesitate  about 
the  more  general  liability  to  which  it  is  an 
exception,  we  must  assume  that  it  exists, 
even  laying  on  one  side  the  suggestion  that 
the  statute  offers  the  only  remedy  for  eases 
within  it  We  should  add  that  this  suit  is 
not  brought  under  the  act 

It  was  argued,  evidently  as  an  after- 
thought for  which  no  foundation  was  laid 
in  the  pleadings,  that  the  defendant  might 
have  been  liable  on  the  ground  that  it  em- 
ployed an  incompetent  servant  This  sug- 
gestion is  based  on  a  single  expression  eon- 
cerning  the  driver,  that  it  was  his  custom 
to  drink  while  driving  the  machine.  This 
neither  stated  nor  meant,  so  far  as  we  can 
judge,  that  it  was  the  custom  of  the  driver  to 
drink  to  excess,  or  so  as  to  unfit  *him[6f  5 
for  his  work.  The  only  other  reference  to 
the  matter  was  by  another  of  the  plaintiff's 
witnesses,  that  the  driver  was  ''not  in  the 
mood  or  attitude  which  he  usually  had  when 
we  worked  together  in  the  shops,**  import- 
ing usual  sobriety.  It  would  have  been  per- 
mitting a  mere  guess  to  allow  the  jury  to 
find  for  the  plaintiff  on  this  ground. 

Judgpient  affirmed. 
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IVU.  rRAHOIS  T.  HONEIL.  «| 

BTANLET  FRANCIS,  PeUtloner,  988;    Tumlin   t.    Biyu,   II    L.ILA.tNA] 

T-  eeo,  01  C.  G.  A.  eOO,  les  FM.  1S6;  He  BtoiB, 

J,  HECTOR  MoNEAL,  TmatM   In   Bank-  62  0.  C.  A.  272,  127  F«d.  547;  Re  Merenr, 

m*^    <rf    th«     PKwldent    InTertment  58  C.  C.  A.  472,  122  Fed.  3Mj  Ra  S«nderllii, 

""**"■  108  Fed.  B67i  Re  aolomon,  183  Fed.  110;  Re 

,s-  a.  0.  Report.,.,  rf.  m^m,       fJi''iSSCJ^„  '..TcT^,  « 

Bsnkrnptcy  —  pmrlnerahlp  -  property  Fed.  978;  Btranae  t.  Hooper,  lOS  Fed.  5W; 

Ol  pwtner.  Re  Farlej,   llfi   Fed.  3Gfi;   Re  Barden,   101 

As  indlTidual  partner  who  baa  Dot  been  Fed.  663;  Re  Hale,  107  Fed.  432. 

adjudged   a   benkrupt   may   be   required   to  Before  a  partoerahlp  can  be  adjudged  a 

tara  over  Ma  aeparate  eetate  for  adminia.  bankrupt  for  an  act  of  bankruptcy  iiitoIt. 

faction  to  the  trustee  in  bankruptcy  of  the  ,       i^olvency,  it  is  not  neceeaary  that  the 

flnn,  where  tbe  partnership  and  individual  -    j.   ..     ,      ^J.           .      .       ,       .', 

eaUte*  together  are  not  enough  to  pay  the  '"dividual  partner*  be  '"w'^^nt  atoo. 

partnerahip    deb U,— especially    where    auch  Re  Bartenahaw,  17  L.R.A.(N.B.)    8B8,  Sfi 

Crtner    baa    not   objected    that    he    ahould  C.  C.  A.  61,  137  Fed.  3S3,  13  Ann.  Gas.  988; 

ve  been  put  into  bankruptcy,  and  nherc.  Re  Sanderlin,  106  Fed.  867;  Re  Ever7bod^i 

asaumiiig  that  the  case  ia  within  the  provi-  Qrooery  A  Heat  Uarket,  173  Fed.  4B2. 

sions  of  the  bankrupt  act  of  July  1,  1898  Bootioa  8h  ia  applicable  to  a  case  when 

Ll°,^*fL*^^-^:tSi.'^'-^\^\y-J:S'"^^-  t»>e    pwtnerahip   has    been    adjudicated    • 

^tnt  of   one''"or  mo'.;  Vt^not'all   of   Ihe  ^">^P'  »  "*»  "  "''*«  '*  ••"  ""^ 

members  of  a     partnerahip  being  adjudged  ^*  Bertenahaw,  17  L.RJ.(N.8.)    888,  OS 

bankrupt."    the    partnersbip    property    may  C.    C.   A.   61,    187    Fed.   383,    J3   Ann.  Ca>. 

be  administered  by  the  partnera  not  so  ad-  98B;   Be  Solomon,   183  Fed.   UO. 

judged,  and  doea  not  come  into  bankruptcy  Bo  diatinct  are  tbe  eatatci  of  tbe  mem- 

at  all  except  bv  conaent,  auch  partner  haa  here  of  the  firm  from  that  of  the  firm,  that 

never  objected  to  the  administration  of  the  „heD  all  the  members  of  the  firm  are  ad- 

flrm  propertj  by  the  trustee.  ^^^^  bankrupt  individually,  and  the  flra 
la  not  BO  adjudged,  the  trustee  of  the  indi- 

™*-  "™1  vldual  membera  ia  adjudged  not  to  be  en- 
titled to  administer  the  flrm  aaaeta  whleh 
are  in  the  handa  of  the  trustee  under  an 
asaignment  made  by  the  finn. 
Milla  T.  Fiaher,  16  L.R.A.(N.S.)   B68,  87 

)K   WRIT  of  Certiorari   to  the  Dnlt«d  C.  C.  A.  77,  1G9  Fed.  897;  Re  Uerenr,  SB 

Statea   Circuit   Court   of  Appeala   for  C.  C.  A.  472,  122  Fed.  384. 

the  Third  Circuit  to  review  a  decree  wbieh  H>  then,  to  aummariza,  a  partnership  Is 

affiriDed  an  order  of  the  Diatriet  Court  for  an  entity   separate   and    diatinct  from   the 

the   Eastern    District   of    PennsylTanta,    re-  members  that  compose  It,  and  ia  a  "peraon" 

quiring  a  partner  to  turn  over  his  separate  which  can  commit  any   act  of  bankniptfly 

•state  for  administration  to  the  trustee  in  doQned    in    the    statute,    including    one    in- 

bankruptcjr  of  the  partnership.    AiOrmed.  volving  insolvency,  and  can  be  discharged 

Bee  same  caae  below,  108  C.  C.  A.  46S,  under  %  Ua  and  14b;  it  it  can  be  insolvent 

18S  Fed.  4SI.  without    its   roembera  being   insolvent,  and 

The  facta  are  stated  In  the  opinion.  if.    although    adjudicated    a    bankrupt,    to- 

Mr.    OI,..I.    1,    IViUl^    .rgori    ih,  !•»«  with  o..  .,  ..r,   but  .M  .11,  rf  to 

».«,  .nd,  witb  Mr.  Ho„7  J.  8»tt,  HM  »"■'•"•   "   »-d;"ai»l.d   ..«»«  .bj«, 

i  „.^.,.    L-     t      11.  _.    ji  J,     partnership   busineas, — then   it   necewarlly 

A  p.rt.ml,p  h,  lb.  purp™  rfj|di,»lf-    f„„         ^  ,,,,  ,„,^  ^   .  p.rln«.b5 

md.r  lb.  ul  .1  Jul,  1    1S98   ,.  „  .atiU       '  ,        '  ,  ^  ,  j^. 

it;  ,TS:f-  .f  T;":  ,?■„,  r.  r.   .     ■!»-  '»  W"""  <"  'im'-'MMk,,  or  id- 
Fidelity  Tmat  Co.  v.  Qaskell,  116  C  C.  A.       ...       .      ,.     .       .       ii.     __i  i       , 
827.    196    Fed.    S8S;    Mill.    v.   FUher.    10    """"''r.  '"J««k™Pt«r   the   ertaU  of   «. 
L.R.A.(N.8.)   856,  87  C.  C.  A.  77,  159  Fed.    """djudl^ted  partner. 
-----  Re  Bertenahaw,  anpra;  Re  Bteio,  01  0.  0. 

A,   272,  127  Fed.  547;   StranM  v.  Hooper. 
lOS  Fed.  SM. 
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NoTK. — Aa    to    effect    of    adiudle*tion    of        ■,,      „  __.    _.         —  • 

bankruptcy    of    partnership    to   aubjeot   the  .  "'■    ««•'«•    l!?*^" /•P?^  •'5^ 

separate  eatatea  of  the  partners  to  adminia-  **>*  e"!"**-  »"*■  "***  "■•■  ^8*'  J-  ?«■!«*■«. 

tration  In  bankruptcv— aee  note  to  Dickaa  "'«'  »  brief  for  respondent: 
r.  Bantea,  B  LJ{.A.(I^JS.)  8S4.  The  coutt  bete^  -wm  iS^'*.  \i>.  s:ii\^Aa% 

>7  Zh  ed.  VWn 
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SUPREME  OOUST  OF  THE  UNITED  STATES. 


tliai  Bubseotion  Jk  of  |  5  haa  no  applica- 
tion whatever  to  a  case  in  which  the  part- 
nership has  been  adjudged  bankrupt.  It  ap- 
plies onlj  to  a  case  where  less  than  all  of 
the  members  of  a  partnership,  but  not  the 
partnership,  have  been  so  adjudged. 

Chemical  Nat.  Bank  t.  Meyer,  92  Fed. 
800;  Re  Meyer,  39  a  C.  A.  368,  98  Fed. 
976. 

It  is  said  by  the  petitioner  that  when- 
CTer,  for  the  purposes  of  adjudication,  it 
becomes  necessary  to  determine  whether  or 
not  the  partnership  is  insolvent,  the  court 
should  merely  weigh  joint  debts  and  joint 
assets  against  one  another,  and  should  dis- 
regard the  individual  liability  of  the  part- 
ners to  firm  creditors  This  view  is  incon- 
sistent, not  only  with  the  decision  below 
and  with  the  view  taken  by  the  court  of 
appeals,  second  circuit,  in  Re  Meyer,  supra, 
but  also  with  the  cogent  reasoning  of  Mr. 
Justice  Lurton  in  Vaccaro  v.  Security  Bank, 
48  C.  C.  A.  279,  103  Fed.  436. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  proceeding  to  review  an  order 
of  the  bankruptcy  court  to  the  eflfect  that 
the  separate  estate  of  Stanley  Francis 
should  be  turned  over  for  administration 
to  the  respondent^  McNeal,  trustee  in  bank- 
ruptcy of  a  firm  of  which  Francis  was  a 
member.  The  order  was  made  on  the  peti- 
tion of  the  trustee,  and  was  affirmed  upon 
a  petition  for  revision  by  the  circuit  court 
of  appeals.    108  C.  C.  A.  459,  186  Fed.  481. 

The  facts  are  short.  Creditors  filed  a 
petition  against  Latimer,  Francis,  and  Mar- 
699]rin,  alleging  that  they  were  ^partners 
trading  as  the  Provident  Investment  Bureau, 
and  that  they  were  bankrupt  individually 
and  as  a  firm.  McNeal  was  appointed  re- 
eeiver  of  the  partnership  and  individual  es- 
tates, but  Francis  denied  that  he  was  a 
partner,  and  sought  to  have  the  receiver 
discharged.  Thereupon,  on  March  13,  1906, 
it  was  agreed  between  the  counsel  for  the 
receiver  and  for  Francis  that  McNeal  should 
be  discharged  as  receiver  of  the  individual 
estate  of  Francis;  that  the  question  wheth- 
er Francis  was  a  partner  should  be  referred 
to  one  of  the  regular  referees;  that  until 
the  determination  of  that  question,  his  coun- 
sel, Scott,  should  collect  the  rents  and  re- 
tain possession  of  his  estate;  and  that 
thereafter  Scott  should  account  and  turn 
over  the  funds  to  such  person  as  the  court 
night  direct.  On  April  17  an  order  was 
made  embodying  the  agreement  and  naming 
a  referee.  The  referee  found  that  Francis 
was  a  partner,  and  that  now  stands  ad- 
mitted for  the  purposes  of  the  present  deci- 
sion. The  firm  was  adjudicated  bankrupt 
in  June,  1909.  McNeal  was  appointed  trus- 
M0S0 


tee  in  July,  and  forthwith  filed  ths  pctltimi 
upon  which  the  order  in  question  was  nada. 
The  order  declared  that  the  separate  sstata 
of  Francis  was  subject  to  administratioB 
in  bankruptcy,  and  ordered  the  real  cstats 
turned  over  to  McNeal,  with  leaTt  to  aslL 
The  firm,  even  with  the  separate  estates 
of  the  partners,  will  not  be  able  to  paj  its 
debts  in  fulL 

Since  Cory  on  Accounts  was  mads  mors 
famous  by  Lindley  on  Partnership,  ths  no- 
tion that  the  firm  is  an  entity  distinct  from 
its  members  has  grown  in  popularity,  and 
the  notion  has  been  confirmed  by  recent 
speculations  as  to  the  nature  of  corpora- 
tions and  the  oneness  of  any  somewhat  per- 
manently combined  group  without  the  aid 
of  law.  But  the  fact  remains  as  true  as 
ever  that  partnership  debts  are  debts  of 
the  members  of  the  firm,  and  that  the  in- 
dividual liability  of  the  members  is  not  col- 
lateral like  that  of  a  surety,  bat  primary 
and  direct,  whatever  Apriorities  there[700 
may  be  in  the  marshaling  of  assets.  Tbs 
nature  of  the  liability  is  determined  hj  the 
common  law,  not  by  the  possible  interrentioa 
of  the  bankruptcy  act.  Therefore  ordinarily 
it  would  be  impossible  that  a  firm  should 
be  insolvent  while  the  members  of  it  re- 
mained able  to  pay  its  debts  with  money 
available  for  that  end.  A  judgment  could 
be  got  and  the  partnership  debt  satisfied 
on  execution  out  of  the  individual  estates. 

The  question  is  whether  the  bankruptey 
act  has  established  principles  inconsistent 
with  these  fundamental  rules,  although  the 
business  of  such  an  act  is,  so  far  as  may 
be,  to  preserve,  not  to  upset,  existing  rela- 
tions. It  is  true  that  by  §  1,  the  word 
"person,"  as  used  in  the  act,  includes  part- 
nerships: that  by  the  same  section,  a  per- 
son shall  be  deemed  insolvent  when  his 
property,  exclusive,  etc.,  shall  not  be  suffi- 
cient to  pay  his  debts;  that  by  §  6a,  a  part- 
nership may  be  adjudged  a  bankrupt,  and 
that  by  §  14a,  any  persons  may  file  an  ap- 
plication for  discharge.  No  doubt  these 
clauses,  taken  together,  recognise  the  firm 
as  an  entity  for  certain  purposes,  the  most 
important  of  which,  after  all.  Is  the  old  rule 
as  to  the  prior  claim  of  partnership  debt, 
on  partnership  assets,  and  that  of  individ- 
ual debts  upon  the  individual  estate.  §  6g. 
But  we  see  no  reason  for  supposing  that  it 
was  intended  to  erect  a  conunercial  devioe 
for  expressing  special  relations  into  an  ab- 
solute and  universal  formula,— a  guillotine 
for  cutting  off  all  the  conscfoenees  ad- 
mitted to  attach  to  partnerships  elsewhere 
than  in  the  bankruptcy  courts.  On  the  eeii- 
trary,  we  should  infer  from  §  6,  clauses  « 
through  g,  that  the  assumption  of  the  bank- 
ruptcy act  was  that  the  partnership  and 
individual  estates  both  were  to  be  admiai» 

its  V.  M. 


Ull.                          BT.  LOUIS,  I.  U.  k  a  B.  CO.  T.  HE8TBBLT. 

tand,  ud  tlwt  tha  onlj  ezMptlon  wu  fliftt  ST.  LOmS,  UtON  HOtmTAIN,  ft  SOUTH- 

In  h,  "in  th«  event  of  on*  or  more,  but  not  ■"■"»'    T..T.m.-w    nnm.un     ma     i_ 
ell,  irf  the  members  of  «  partnenhtp  being 
Adjudged   bkiikrupt."    [30   Stat,   at  L.   MS, 
dikp.  641,  U.  S.  Comp.  Stat.  1901,  p.  3424.] 

In  that  case,  naturally,  the  partnenhip 

pi«p«rt7  ma;  be  adminiitered  bj  the  part-  (g^  g  (,.  Reporter-,  ed.  702-706.) 
TSl]nen  not  adjudged  bankrupt,  and  Moea 

not  come  into  bankruptcy  at  all  axcept  by  Error  to  atato  court  —  Poderal  qneaUoil 

eonsent.     But  we  do  not  perceive  that  the  _  how  raised. 

elauM  impart!  that  the  partnership  could  1.  A  Federal  question  must  be  deemed  to 

be    in    bankruptcy,   and    the    partneia   not.  haw   been   presenled   with   aufficieot   clear- 

The  hypothesis  is  that  some  of  the  partners  "«••  to   BUstain   a   writ  of  error   from   the 

are  in.  but  that  the  firm  hai  remained  out.  Federal  8ut.r me  Court  to  a  state  court, 

J                            ...  J.   („.   :♦•   ...ni!..,:..^  where  the   latter   court   haa   held   that   the 

uid   prov.B.on    is   made   for    ta   continuing  y^^    „„    .uffleiently    raised,    and    de- 

out.     The  necessary   and   natural   meaning  ^i^g^  n 

gota  no  further  than  that.  [For  ottier  caies,  lec  Apptal  aad  Brrer,  118S- 

On    the    other    hand,    it    would    be    an  12*8.  In  Dlsnt  Sap.  Ct.  1908.] 

anomaly  to  allow  proceedings  in  bankruptcy  Error  to  staw  court  —  Federal  qnesUon 

against  joint  debtors  from  some  of  whom,  "  5»"  '»'«^  -  estoppel. 

^            I-        V  »                J'                 «i«     n..  2.  The  objection  that  a  carrier  sued  for 

at  any  time  before    P<"'d'''B.  or  -'l^r  the  ^^^^  ^^^^^  ^J  ^^  employee  was  estopped  to 

proceeding,  the  debt  could  be  co  ected  in  ^,y             t^e  Federal  employers'  liSility 

fuH.     If  such  proceedings  were  allowed,  it  ^^t  of  April  22,   1908    (56  SUt.  at  L,  «5, 

would   be   a    further    anomaly   not   to   dis-  chap.   149,  U.   S.  Comp.   Slat.   Supp.   1911, 

tribute  all  the  partnership  asBets.     Yet  tha  p.   1322),   by   having   pleaded   contributory 

individual     estate,     after     paying     private  negligence  and  thusliaving  relied  upon  tba 

ddits,   is   part   of    those   assets,   so   far   as  ■^'*  ^^'.^'  not  available  to  defeat  a  writ 

-..A^     UK/     V.     II     ■•  _     ij  ».•  .  n.i  J  01  error  from  the  Federal  Supreme  Court 

ueded.     B  8/.     Finally,  it  would  ha  a  third  j^  ^  ^^^j^              ^^^^  ^^^^  ^^^^^P^  ^^^  ^,j 

ineongruity  to  grant  a  discharge  m  such  a  ^^at   the   Federal   question   was   sufficienUy 

CM*  from  the  deM  considered  as  joint,  but  raised,  and  decided  it. 

to  leave  the  same  persons  liable  for  it  con-  [For  other  cases,  aec  Appeal  snil  Srrer,  Ul^ 

aldercd  as  several.     We  say  the  same  per-  "*8.  in  Dlsest  8ap.  Ct.  IMS.] 

sofia,   for  however  much   the   difference  be-  K"oppel  -  InconslBtont  clnlmB. 

t^^   B.™.   .».4   n.».h.>    ■   J—  Ik.  .i.f..>.  3.  A  carrier  sued  for  the  death  of  an  em- 

tween  firm  and  member  under  the  statute  j         .^  ^^^  ^^^^  ^^           ^^^^  j^,  ^ 

b.  dwelt  upon  the  firm  remains  at  common  gi/ty  „„  measu'rQ  by  tht  Federal  em- 
law  a  group  of  men,  and  will  be  dealt  with  ployers'  liability  act  of  April  22.  1908,  by 
aa  such  in  the  ordinary  courts  for  use  in  haTing  pleaded  contributory  negligence,  and 
which  the  discharge  is  granted.  If,  as  in  thus  having  relied  upon  the  state  law,  since 
the  present  case,  the  partnership  and  in-  the  plaintiff,  and  not  the  defendant,  had 
dividual  estates  together  are  not  enon^  the  election  as  to  how  the  suit  should  be 
to  pay  the  partnership  debts,  the  rational  J-wught,  and  as  he  relied  upon  the  atoto 
thing  to  do,  and  one  certainly  not  forbid-  '»";  the  defendant  had  no  choice  If  It  was 
j_  I,-  ti,.  _»(  1.  *.,  »j™!_i.*.-  k- n.  i-  ™  defend  upon  the  facts. 
den  by  the  act,  is  to  administer  both  in  i^„  „her  cases,  nee  Estoppel.  III.  c.  In  Dl- 
bankruptcy.     If  such  a  case  is  within  S  Bh,  seat  Bnp.  Ct.  IMa] 

it   is   enough    that    Francis   never   has   ob-  Commerce  —  employerB'   llabllttj— oon- 

jected   to  the  firm  property  being  admlnis-  dieting  st*te  and  Federal  regnlatlona 

tared  by  the  trustee.  *■  "^^^  liability  of  so  interstate  railwa} 

If   it  be   said   that  the   logical   result  of  ""'"   '"  ,I«"'>°»1    i"]"™   resulting   ji 

..,,,,            °                ■..  .  the  death  ol  a  servant  while  emploved  li 

our  opinion   is  that  the   partners  ought  to  interstate  commerce  is  measured  by  the  Fed 

be  put  into  bankruptcy  whenever  the  firm  ^ral   employers'   liability   act   of  April   2K 

is,  as  held  by  the  late  Judge  Lowell,  in  an  ib08,  which  supersedes  all  applicable  itab 

able  opinion  (Re  Forbes,  188  Fed.  137),  it  laws. 

is  a  sufficient   answer  that  no  such  objec-  l^or  other  cases,  see  ComnieTce,  I.  &  In  Dl 

tion  has  been  token,  but,  on  the  contrary,  B"t  Hnp.  Ct.  1908.] 

Francis  ha.  confuted  and  agreed  to  hand  ""^f,- l^l^i'^l^ZTl,,'^^^^. 

orer  his  property  according  to  the  order  j   tj,,  (,„,    ,;  ^t  of  action  given  by  the 

701]of  the  court.     So  far  'as  Vacearo  v.  Federal   emuloyera'  liability  act  of  April 

Security  Bank,  43  C.  C.   A.  27S,  103  Fed.  22,  1908,  in  ease  of  the  death  of  a  raitWKy 

430,  442,  is  inconsistent  with  the  opinion  of  

tbi  n.JorllT  in  Et  B.rt.n.h.w,  17  LKJ.  .   No™--Oii  how  ud  wkm  ^eitloni  muit 

(N.8.1  «8!,  »S  C.  C  i.  »1,  157  M.  3B3,  IS  ^."'^^  "i '"jiS  tr\'^t  'StJUi 

,       L       '-.                                   .  .     ,  ,  order  to  mace  a  eaae  tor  a  writ  of  orror 

Ann.  Cas.  98fi.  wc  regard  it  as  sustained  by  ,„„   o,,    Supieme   Court   of   the   Uaitad 

the  stronger  rea-^ons  and  u  correet  States — sea  note  to  Hutoal  L.  Ina.  Oa.  -4. 

Decree  afflnned.  MaQtcw,  «&  I^S-K.  1%.                              _^ 

•T  I.,  ed.  '*** 


SUPREME  COURT  OF  THE  UNITED  STATES.  Cor.  Tmmm, 

•mplojM  while  employed  In  intentate  eom-  that  it  reriewable  here  under  S  700  of  tiM 

merce,  ii  one  for  the  benefit  of  the  next  Reviled  Statutes  (U.  6.  Comp.  Stat.  1901, 

of  kin,  and  no  reeorery  can  be  had  for  the  p.  575),  on  account  of  the  failure  of  the 

tr'Vh^  Si::'!*^^  defendant  railroad  company  specU^^^^ 

8n^  Ct  1908J  up  or  claim  any  right  under  the  Federal 

pg     007  1  statute,  or  to  deny  the  validity  of  the  state 

l«o.  OTT.j  sUtute. 

Aiyued  and  submitted  May  6,  1918.    De-       Baltimore  &  P.  R.  Go.  t.  Hopkins,  130 

eided  May  26,  1918.  U.  S.  210,  32  L.  ed.  908,  9  Sup.  Ct.  Rep. 

503;   Mutual  L.  Ins.  Co.  t.  McGrew,  188 

IN  ERROR  to  the  Supreme  Court  of  the  U.  S.  291,  47  L.  ed.  480,  62  LJtJL  88,  28 

State  of  Arkansas  to  review  a  judgment  Sup.  Ct  Rep.  375;  Seaboard  Air  Line  R. 

which  ai&rmed  a  judgment  of  the  Crawford  Co.  t.  Duvall,  225  U.  S.  477,  56  L.  ed.  1171, 

Circuit  Court  in  that  state,  in  favor  of  82  Sup.  Ct  Rep.  700;   St  Louis,  I.  M.  k 

plaintiff  in  an  action  for  death.    Reversed.  S.  R.  Co.  v.  Taylor,  210  U.  S.  291,  52  L.  ed. 

See  same  case  below,  98  Ark.  240,  185  1066,  28  Sup.  Ct  Rep.  616, 21  Am.  Neg.  Rep. 

8.  W.  874.  464;  El  Paso  &  S.  W.  R.  Ca  v.  Eiohel,  226 

The  facts  are  stated  in  the  opinion.  U.  S.  590,  ante,  369,  38  Sup.  Ct.  Rep.  179; 

nr*  w  w!  Y¥«»ii«<>«r.«  ..^t^  ♦i.^  — .,-^  Louisville  &  N.  R.  Co.  v.  Smith,  H.  &  Ca 

Thomas  B.  Pryor,  filed  a  brief  for  plaintiff  ^^f:  ^^'  ^  xu     «.  ^     1 

Ib  error*  '^  It  was  too  late  to  assert  the  Federal 

The  supreme  court  of  Arkansas  erred  in  ^'^f^'J^  ^"  *?^  '"P^*^^  '^'\P^  ^'o!"^! "L 
holding  and  deeiding  that  the  act  of  Con-       So^t^^ern  Ins.  Co.  v.  Hastings,  64  Ark. 

neMmtiU^J^^Ai^^}^^^  253,  41  S.  W.  1093;  Martin  v.  McDiarmid, 

gress  entitled.    An  Act  Relating  to  the  Lia-  ,.,.;,,,  010  i*r  a  w  Mf.  u^ui n-^ 

tailroad 

[Tases," 

s;i^rtuTten".i~i,d7uta^;;;';iS^«Tf  ?*  "f^^-  «??• « s.  w.  m,  st  i^  i. 

the  tUte  of  Oklahoma  nlating  to  and  gov-  f'a    J'  ,«     ik  "■  ,    """iJl.     .^'  IT 

•rntog  action,  of  tort  b.«Kl  on  negligSL  *  f  W    78^  Dan.eU  v.  Brodte,  MJA 

rMoltins  In  deatb  or  penonal  inlurr  with  *^''  *^  ^•"^'  *^'  ^^  °-  *^-  *•''  '^•^y* 

r-iJ1o  •mpl<^,ei  JJ^lill  Sp«S  -.  R««ell.  69  Ark   312.  27  8.  W.  M;  Stat. 

engaged  in  interrtate  commeree.  }^^^ J'^J^„''-  ^***To**'J  ,;^    o^ 

Fulgham  T.  Midland  Valley  R.  Co.  1«7  ^^  ^-  ^^  ^P-  "''  ^*  S.  W.  300;  Para 

Liability.  2d  ed.  |  19,  pp.  84  et  aeq.;  Dew-  °'  r.^J^^^il'  r      ^'   ™  ?.     '  II 

berry  t.  Sonthera  R.  a,.  178  ^  807;  t'^  f„',"  fJ^J*''  ^J^' T" '^*"'''i" 

S^r  r.  Southern  R.  Co.  178  Fed.  380  ^-  i?\f^\%  ^•,^1'.  Ii"Z"67  S^ 

Bottoms  T.  St.  Louie  *  S.  F.  B.  Co.  179  Fed.  2S**'7.''/'H-,?^^'J"/o'       •^'^     A? 

818;  Ziko.  T.  Oregon  R.  ft  NaT.  Co.  179  F«L  ^-   «^ '    ^'J*";f  ?V  ^r^"","*  w  *^A^7' 

898;  Fithlan  y.  St  Louie  *  S.  F.  R.  Co.  ^fP'*  •.  ^."^^^i  t'^"' "  \  Y'  I   Jl 

188  Fed.  842;  Doherty.  Liability  of  Rail-  ^*-  "*"'•'  ^-  **•  *  °-  ^-  ^-  '•  "«5.**^'  '* 

road,  to  Interstate  Spl^ew.  |  9?  p.  «6;  ^^-  <*^'  "  ^'  ^-  *"'  K*^*'"'^"'  "•  ^™8» 

Waleh  T.  New  York,  n!  a^STH.  IL  C^.  m  f?  t  V.^^*'**"  '•  ^""'"'  '*  ^*-  "*' 

Fed.  494;  Cound  v.  Atchieon,  T.  ft  8.  F.  R.  **^'  *!:*"'•  _     ,    »  u 

Oo.  173  Fed.  627;   Taylor  t.  Southern  R.  ^  ^f  "»*  1"5'*T  '*"*'?      ^w^*^  " 

Co.  178  Fed.  380;  Michigan  C.  B.  R.  Co.  t.  ««"«>•  *!>«  1^«'«'»>  I"*'*'*''  that  >t  »  !•■ 

Vreeland,  227  U.  S.  69.  ante,  417.  33  Sup.  ''ej«>J«  »»««;  ,.o  „  a 

r^  r>m„>.  100.  a>.w»..i  ii>.n_i«..~>  Tt.uit/i.       Mutual  L.  Ins.  Co.  t.  MoGrew.  188  U.  8. 

2;^Mou1;.^^S7irH.irg  !»^. «  ^,f  «»•  'f  "v^^  i!?'  "^  l^"- 

Co.)  223  U.  8.  64.  68  L.  ed.  827.  88  L.RJL  SlV.^foAj  8  ^r.^L  Tm  Is  L^ 

(NA)   44,  32  Sup.  Ct.  Rep.  169,  1  N.  0.  J^^'oll       7^   »'      .^'   o       •'  ^ 

a  A.  876;   Mise^ri.  K.  ft  T.  R.  Co.  ▼.  J^'-.^IL'^'tt^  ^^^Jr'  !r%Sf*So^iJ?*' 

WUf.  228  U.  8.  870.  knte.  368.  33  Sup.  Ct.  ^«'  ^^  ".  8   46.  46  L.  ed  799  22  Sap. 

Rep.  186,  Troxell  t.  Delaware.  L.  ft  W.  R.  Si^^L  ^  fas   2Tsu;  i^Ln  50?" 

0».  827  U.  R  484,  ante.  688.  33  Sup.  Ct.  Rep.  **!i '*  Y.^J^'       ^"P- pV  ^^A    ?' 

274;  Eaaten  R.  Co.  v.  Bllia,  -  Ter.  Chr.  .,^«  plaintiff  in  error  obtained  the  bene- 

j^gW  _  153  g,  ^,  Toi_  fit  of  a  defense  to  whieh  it  waa  not  entitled 

if  ite  present  contentions  are  true  that  the 

Mmbis.  Josepb  M.  HUI,  James  Brls-  Oklahoma  law  is  superseded  and  the  Fed- 

aolwra,    and    Henry    Ij.    Fltsbngh    sub-  eral  law  appQcable,  end  is  now  estopped 

mltted  tbe  auue  tor  defendant  in  error:  from  eUjwHwg  «  rigbt  under  the  Federal 

Ko  rigfit  waa  claimed  ia  (Im  aUto  wwrt  a«L 
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8  Cy.  671)  Louiirillab  K.  A.  &  0.  IL  Co. 
T.  Fox»  101  Ind.  410;  Vote  t.  Cockroft,  44 
N.  T.  416;  Stockton  t.  Rogers,  17  Misc. 
138,  80  N.  T.  Supp,  400;  DaTii  t.  Wakelee, 
156  U.  S.  680,  80  L.  ed.  678,  16  Sup.  Ct. 
Rep.  666;  Electric  Ca  t.  Dow,  166  U.  8. 
480,  41  L.  ed.  1088,  17  Sup  Ct  Rep.  645. 

Mr.  Justice  HoImeB  delirered  the  opinion 
of  the  court: 

This  it  an  action  for  penonal  injuries 
resulting  in  the  death  of  the  plaintiflTs  in- 
testate.    There   are  two  counts,  the  first 
for  the  pecuniary  loss  to  the  next  of  kin, 
laid  at  |6,000,  the  other  for  the  injury  and 
pain  suffered  by  the  intestate,  laid  at  $25,- 
000.    The  death  was  caused  by  a  defect  in 
a  car  on  which  the  intestate  was  a  brake- 
aum,  the  car  being  part  of  a  train  running 
from  Van  Buren,  Arkansas,  to  Coffeyville, 
Kansas.    The  jury  found  a  verdict  for  the 
plaintiff  for  $2,000  on  the  first  count,  and 
for  $10,000  on  the  second.     The  supreme 
court  of  the  state  sustained  the  judgment 
on  condition  of  a  remittitur  of  $5,000;  this 
was  entered  and  judgment  was  rendered  for 
$7,000.     At  the  triU  the  defendant  asked 
for  a  ruling  that  the  plaintiff  could  not  re- 
cover damages  for  pain  under  the  second 
count,  which  was  denied,  subject  to  excep- 
tion.    The  supreme  court  treated  the  re- 
quest  as    intended    to    raise   the   question 
whether  the  employers'  liability  act  of  Con- 
gr«M  of  April  22,  1008,  chap.  149,  86  SUt. 
at  L.  65,  U.  S.  Comp.  Stat.  Supp.  1911,  p. 
1322,  displaced  the  state  law,  as  undoubtedly 
7 04] it  was;  stated  that  the  suit  was  *not 
based  upon  that  act,  and  held  that  the  act 
of  Congress  was  only  supplementary,  and 
that  the  judgment  could  be  upheld  under 
the  state  law.    98  Ark.  240,  135  S.  W.  874. 
The  plaintiff  contends  that  the  claim  of 
right  under  the  law  of  the  United  States, 
and  against  that  under  the  law  of  the  state, 
was   not   presented   with   clearness   enough 
to  save  it.    But  as  the  supreme  court  held 
the  question  sufficiently  raised  and  decided 
it,  that  objection  is  not  open   here.     San 
Jos^  Land  &  Water  Co.  ▼.  San  Jos4  Ranch 
Co.  189  U.  S.  177,  180,  47  L.  ed.  766,  768, 
23  Sup.  Ct.  Rep.  487;  Eau  Claire  Nat.  Bank 
▼.  Jackman,  204  U.  8.  622,  633,  61  L.  ed. 
596,  604,  27  Sup.  Ct  Rep.  394. 

The  game  answer  may  be  given  to  the 
suggestion  that  the  defendant  is  estopped 
by  having  pleaded  contributory  negligence, 
and  thus  having  relied  upon  the  state  law. 
Moreover,  the  plaintiff,  not  the  defendant, 
had  the  election  how  the  suit  should  be 
brought,  and  as  he  relied  upon  the  state 
law,  the  defendant  had  no  choice,  if  it  was 
to  defend  upon  the  facts.  Whether  the  de- 
fendant could 'have  defeated  the  first  count 
also  on  the  i^round  that  the  plaintiff  was 
67  li.  ed. 


suing  upon  a  statnla  of  one  Jvriidiction, 
whereas  the  action  could  be  maintained 
only  on  that  of  another,  need  not  he  de- 
cided, since  the  defendant  asks  reversal  of 
only  so  much  of  the  judgment  as  reste  on 
the  second  count  Hence  it  is  unnecessary 
to  consider  whether  the  principle  of  Union 
P.  R.  Co.  T.  Wyler,  168  U.  a  286,  89  L.  ed. 
983,  16  Sup.  Ct  Rep.  877;  or  that  of  Mis- 
souri, K.  &  T.  R.  Co.  V.  Wulf,  226  U.  S.  670, 
577,  ante,  865,  868,  88  Sup.  Ct  Rep.  135, 
should  be  applied.  See  further,  Troxell  t. 
Delaware,  L.  &  W.  R.  Co.  227  U.  S.  434,  442, 
ante,  586,  690,  33  Sup.  Ct  Rep.  274;  North- 
em  P.  R.  Co.  T.  Slaght,  206  U.  S.  122,  131, 
51  L.  ed.  738,  741,  27  Sup.  Ct  Rep.  442; 
United  SUtet  t.  Dalcour,  203  U.  8.  408,  428, 
51  L.  ed.  248,  261,  27  Sup.  Ct  Rep.  58. 

Coming  to  the  merits,  it  now  is  decided 
that  the  act  of  Congress  supersedes  state 
laws  in  the  matter  with  which  it  deals. 
Second  Employers'  Liability  Cases  (Mon- 
dou  V.  New  York,  N.  H.  &  H.  R.  Co.)  223 
U.  S.  1,  63-65,  56  L.  ed.  327,  847,  348,  88 
L.R.A.(N.S.)  44,  32  Sup.  Ct.  Rep.  169; 
Missouri,  K.  It  T.  R.  Co.  T.  Wulf,  226  U.  a 
570,  676,  ante,  356,  363,  83  Sup.  Ct  Rep. 
136 ;  Michigan  C.  R.  Co.  t.  Vreeland,  227  U. 
8.  69,  67,  ante,  417,  420,  83  Sup.  Ct  Rep. 
192.  The  act  deals  with  *the  liability  [7  OS 
of  carriers,  while  engaged  in  commerce  b9* 
tween  the  states,  for  defects  in  cars.  1 1.  la 
the  case  of  death,  the  only  action  is  one  for 
the  benefit  of  the  next  of  kin.  1 1.  Michigaa 
C.  R.  Co.  T.  Vreeland,  227  U.  8.  59,  67,  68, 
ante,  417,  420,  33  Sup.  Ct  Rep.  192;  Ameri- 
can R.  Co.  T.  Didricksen,  227  U.  S.  145,  149, 
ante,  466,  467,  33  Sup.  Ct  Rep.  224;  Qulf,  C. 
It  8.  F.  R.  Co.  T.  McGinnis,  228  U.  8.  178, 
176,  ante,  785,  786,  83  Sup.  Ct  Rep.  426. 
Therefore  the  ruling  of  the  state  court  was 
wrong.  The  amendment  of  April  6,  1910, 
chap.  143,  §  2,  36  SUt  at  L.  291,  U.  8. 
Comp.  Stat  Supp.  1911,  p.  1826,  in  lika 
manner  allows  but  one  recovery,  although  it 
provides  for  survival  of  the  right  of  the  la- 
jured  person.  The  amendment,  however, 
does  not  apply  to  this  case,  as  the  death  oo< 
curred  in  August,  1909. 

Judgment  reversed. 


ETTA  L.  8ANF0RD,  Amo  8.  McKee,  WnA 
McKee,  et  al.,  Appta., 

V. 

SANTTAQO  AINSA,  Administrator  with 
the  Will  Annexed  of  the  Estate  of  Frank 
Ely,  Deceased. 

(See  S.  C.  Reporter's  ed.  70^707.) 

Appeal  —  rerlew  of  territorial  dedalon 

—  local  practice. 

1.  A   decision   of   a   territorial   sm^femk 
court,  declinViiii  \a  tv«V««  %iaN^nwroNik  ^ 
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cntxr  oomplainlng  of  the  oTerniling  of  mo- 
tloos  for  judgment  in  defendant's  favor, 
and  for  a  new  trial,  and  in  arrest  of  judg- 
ment, and  of  the  admission  of  incompetent 
eyidence,  both  because  they  were  too  gen- 
eral and  because  the  abstract  of  record  be- 
fore the  eourt  did  not  contain  the  evidence, 
and  therefore  it  would  have  been  necessary 
to  examine  the  original  transcript  of  the 
reporter's  notes,  contrary  to  the  rules  and 
practice  of  the  court, — ^will  not  be  dis- 
torbed  by  the  Federal  Supreme  Court. 
[For  other  cases,  see  Appeal  and  Brror,  YIII. 
nvl:  Courts,  VII.  a.  In  Digest  Sup.  Ct. 

Appeal— from  territorial  supreme  ooart 
—  findings. 

2.  A  territorial  supreme  court  properly 
refuses  to  make  findings  of  fact  for  the  pur- 
pose of  opening  for  reconsideration  in  the 
Federal  Supreme  Court  certain  assignments 
of  error  which  the  former  eourt  correctly 
declined  to  consider  on  grounds   of  local 

fractice. 
For  other  cases,  see  Appeal  and  Brror,  V.  o, 
in  Digest  Bap.  Ct.  1908.] 

Oonrts  —  territorial  Jurisdiction  — 
transfer  to  courts  of  new  county  — 
pending  cases. 

S.  The  creation  of  Santa  Crux  county  by 
Aria.  AcU  1899,  No.  44,  which,  in  §  10,  pro- 
Tided  that  all  actions  "now  pending"  in  the 
district  eourt  of  Pima  county,  wnere  the 
property  in  controven^  is  situated  in  the 
new  coun^  of  Santa  Cruz,  "shall  be  trans- 
ferred to  the  proper  eourts  of  said  county 
of  Santa  Cruz  for  trial,"  did  not  devest  the 
jurisdiction  of  the  Pima  county  district 
eourt  of  such  a  suit  until  the  conditions  of 
transfer  were  fulfilled. 

[No.  504.] 

Argued  and  submitted  May  0,  1018.     De- 
eided  May  26,  1918. 

APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Arizona  to  review  a  de- 
ores  whieh  affirmed  a  decree  of  the  District 
Court  for  Santa  Cruz  County,  in  that  ter- 
ritory, in  favor  of  plaintiff  in  an  action  of 
sjeetment.    Affirmed. 

See  same  case  below,  18  Ariz.  287,  114 
Pae.  660. 
Tlie  faots  are  stated  in  the  opinion. 

Mr.  William  O.  Prentiss  argued  the 
eansst  and,  with  Mr.  Fred  McKee,  filed  a 
Maf  for  appellants: 

The  refusal  of  the  court  below  in  the 
iaiM  of  sueh  a  properly  authenticated  tran- 
script of  all  of  the  evidence,  to  make  find- 
iogi  of  faet»  is  assigned  as  error,  requiring 
the  remanding  of  the  case  to  the  supreme 
eourt  of  the  state  of  Arizona. 

VoiB.— On  review  of  decisions  of  terri- 

terfa]  eourts  in  Federal  Supreme  Court — 

me  note  to  JUnm^  Bank  v.  Iowa»  18  L.  ed. 
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Nielsen  v.  Steinfeld,  224  U.  a  084»  6i 
L.  ed.  872,  32  Sup.  Ct.  Rep.  609. 

If  a  territorial  court  oould  refoas  to 
perform  its  statutory  duty  because  aa  ap- 
pellant may  have  failed  fully  to  eomplj 
with  its  rules  in  respect  of  the  content  (tf 
the  abstract  of  record  furnished  for  its  oon- 
venience,  then  the  mere  rule  of  a  terri- 
torial court  would  override  and  repeal  the 
Federal  statute. 

Apache  County  v.  Barth,  177  U.  S.  688, 
44  L.  ed.  878,  20  Sup.  Ct  Repw  718. 

The  statute  transferring  pending  eauses 
to  the  courts  of  Santa  Cruz  county  is  man- 
datory. 

Koch  V.  Bridges,  46  Miss.  268;  26  Am.  4 
Eng.  Bnc  Law,  2d  ed.  692. 

Mrs.  Sarah  H.  Sorin  submitted  the 
cause  for  appellee.  Mr.  Selim  M.  Franklin 
was  on  the  brief: 

In  the  absence  of  any  findings  by  the  su- 
preme court  of  a  territory,  and  of  anything 
in  the  nature  of  a  bill  of  exceptions,  there 
is  nothing  on  which  to  base  a  reversal  of 
the  Judgment  in  the  case  on  appeal  to  ths 
Supreme  Court  of  the  United  States,  and 
the  Judgment  must  therefore  be  affirmed. 

Armijo  v.  Armijo,  181  U.  S.  668-661,  46 
L.  ed.  1000-1002,  21  Sup.  Ct  Rep.  707. 

Where  there  is  no  finding  of  faets  by  the 
district  court  or  by  the  supreme  eourt  of 
the  territory,  and  hence  no  statement  of 
facts  in  the  nature  of  a  special  verdict, 
this  court  will  assume  that  the  Judgment 
of  the  district  court  was  Justified  by  the 
evidence,  and  the  Judgment  of  the  terri* 
torial  court  sustaining  it  will  be  affirmed. 

Marshall  v.  Burtis,  172  U.  S.  630-636,  U 
L.  ed.  679-681,  19  Sup.  Ct  Rep.  290. 

A  duly  authorized  rule  of  court  has  the 
force  of  law,  and  is  binding  upon  the  court 
as  well  as  upon  the  parties  to  the  action, 
and  cannot  be  dispensed  with  to  suit  ths 
circumstances  of  any  particular  ease. 

Rio  Qrande  Irrig.  A  Colonization  Ca  v. 
Qildersleeve,  174  U.  S.  603-610,  48  L.  ed. 
1103-1106,  19  Sup.  Ct.  Rep.  761;  Price  v. 
Swartz,  —  Ind.  App.  — ,  97  N.  B.  938. 

The  supreme  court  of  the  territory  of 
Arizona,  in  construing  its  rules,  has  re- 
peatedly held  that  where  the  abstract  of 
record  fails  to  contain  the  evidence,  the 
original  transcript  of  the  reporter^  notes 
will  not  be  examined  for  the  purpose  of  as^ 
certaining  whether  error  exists. 

Sanford  v.  Ainsa,  13  Ariz.  287,  114  Pae. 
560;  Liberty  Min.  A  Smelting  Ca  v.  God- 
des,  11  Ariz.  64,  90  Pae.  332;  Donohoc  v. 
El  Paso  A  S.  W.  R.  Co.  11  Aria.  293,  94 
Pae.  1091;  Phosnix  R.  Co.  v.  Landis,  IS 
Ariz.  86,  108  Pae  247. 

Because  the  abstract  of  record  did  sol 
contain  all  the  evidence,  the  territorial  su- 

%%%  V.  8. 


1112. 


DONNSLLT  t.  UNITED  NATEB. 


rOt-708 


preme  court  refused,  in  lit  eansideratien  of 
the  preeent  case  on  appeal  before  it»  to  re- 
view tlie  STidenoe.  This  decision  is  a  part 
of  tha  vaeord  on  the  present  appeal,  and  also 
is  printed  in  IS  Aria.  86,  supra. 

The  territorial  supreme  court  having  de- 
cided it  would  not  review  the  evidence,  bj 
reason  of  the  failure  of  appellants  to  pre- 
sent the  evidence  as  prescribed  bj  its  rules, 
and  this  being  a  matter  of  practice,  this 
honorable  court  will  not  review  the  same. 

Armijo  v.  Armijo,  supra;  Sweenej  v. 
Lomme,  22  WalL  208,  22  L.  ed.  727. 

The  refusal  of  the  trial  oourt  to  allow 
appellanf  s  motion  to  strike  out  a  part  of 
the  complaint  is  not  reversible  error. 

Nemaha  Countj  v.  Frank,  120  U.  S.  €1- 
46^  SO  L.  ed.  684-580,  7  Sup.  Ct  Rep.  806. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  was  a  suit  to  recover  possession  of 
land  conveyed  bj  the  father  of  the  appel- 
lants to  them,  pending  a  prior  suit  prose- 
ented  by  the  appellee  to  quiet  title  in  a 
tract  of  which  this  land  was  part.  Richard- 
son T.  Ainsa,  218  U.  8.  280,  54  L.  ed.  1044, 
31  Sup.  Ct  Rep.  23.  The  plaintiff  (appel- 
lee) got  a  judgment  for  poesession  and 
damages,  and  the  defendant  took  the  case  to 
the  supreme  court  of  the  territory. 

The  errors  assigned  before  thai  oourt 
seem  to  have  been,  first,  the  refusal  of  the 
court  below  to  strike  out  a  paragraph  of 
the  complaint  that  set  up  the  decree  in  the 
former  suit,  the  defendant  contending  that 
it  appeared  on  its  face  to  have  been  entered 
by  a  oourt  having  no  jurisdiction;  second, 
the  overruling  of  a  general  demurrer;  and 
besides  these  two,  the  overruling  of  a  mo- 
tion for  judgment  in  defendant's  favor,  and 
of  another  motion  for  a  new  trial  and  in 
arrest  of  judgment,  and  the  admission  of 
incompetent  evidence.  The  court  declined 
to  review  the  assignments  other  than  the 
first  two,  both  because  they  were  too  gen- 
eral and  because  the  abstract  of  record  be- 
fore the  court  did  not  contain  the  evidence, 
and  therefore  it  would  have  been  necessary 
to  examine  the  original  transcript  of  the 
reporter's  notes,  contrary  to  the  rules  and 
practice  of  the  court.  Accordingly  when 
the  appellant  moved  for  findings  of  fact  in 
the  nature  of  a  special  verdict,  the  motion 
was  denied,  and  the  first  contention  of  the 
appellants  is  that  the  case  should  be  sent 
back  for  findings  of  fact.  Nielsen  v.  Stein- 
field,  224  U.  S.  534,  56  L.  ed.  872,  82  Sup. 
Ct  Rep.  600. 

We  assume  that  the  findings  of  faet  de- 
sired were  findings  sufficient  to  open  the 
last-mentioned  assignments  of  error  for  re- 
consideration here.  But  the  only  findings 
that  the  supreme  court  of  tho  tarritory 
B7  Ii.  ed. 


could  hava  made  la  *ord«r  to  sttbmll[T9f 
its  rulings  to  revision  would  have  been  ta 
the  effect  of  what  we  have  stated.  It  waa 
not  called  on  to  reverse  its  decision  that  by 
correct  local  practice  the  merits  were  not 
before  it  in  order  to  present  the  merits  to 
this  court  Therefore,  unless  its  decision 
on  the  question  of  practice  was  wrong,  its 
refusal  to  make  the  findings  desired  was 
right  But  we  rarely  disturb  local  deci- 
sions on  questions  of  local  practice,  and  wa 
see  no  reason  to  do  so  in  this  instance. 
Therefore,  so  far  as  all  the  assignments  of 
error  after  the  first  two  are  concerned,  the 
judgment  must  be  affirmed.  Armijo  v. 
Armijo,  181  U.  S.  558,  561,  46  L.  ed.  1000, 
1002,  21  Sup.  Ct  Rep.  707. 

We  see  no  ground  for  the  demurrer  unless 
it  was  intended  to  raise  the  same  question 
as  the  motion  to  strike  out  the  averments 
touching  the  previous  suit.  The  basis  of 
this  motion  was  that  the  jurisdiction  of 
the  court  where  that  suit  was  pending  was 
ended  before  judgment  by  §  10  of  act  44, 
20th  Leg.  Assembly,  1899.  By  that  section 
all  actions  ''now  pending"  in  the  district 
court  of  Pima  county,  where  the  property 
in  controversy  is  situated  in  the  new  county 
of  Santa  Cruz,  "shall  be  transferred  to  the 
proper  courts  of  said  county  of  Santa  Cms 
for  trial;"  and  it  is  made  the  duty  of  the 
clerks  of  Pima  county  to  transmit  all 
papers,  provided  that  it  shall  not  be  the 
clerk's  duty  to  do  so  until  his  fees  and  com- 
pensation allowed  by  the  act  shall  have 
been  paid  or  tendered  to  him,  and  until  all 
costs  due  to  the  clerk  and  sheriff  have  been 
paid.  The  court  of  Santa  Cruz  is  to  ac- 
quirs  jurisdiction  upon  receipt  by  its  clerk 
of  the  papers  in  the  actions  transferred. 
It  was  held  by  the  supreme  court — and  we 
should  follow  the  decision  even  if  it  were 
less  obviously  correct  (Gray  v.  Taylor,  227 
U.  S.  61,  67,  ante,  41S,  416,  83  Sup.  Ct  Rc^. 
109)— that  the  jurisdiction  of  the  Pima 
oourt  remained  until  the  conditions  of 
transfer  were  fulfilled,  and  that  no  facta 
were  alleged  in  the  complaint  showing  thai 
to  be  the  case.  No  ground  appeara  for  dia- 
turbing  the  judgment  below« 

Judgment  aflinned. 


•JAMES  DONNELLY,  Plff.  in  Bnr^f •• 

▼. 

UNITED  STATES. 
(See  S.  C.  Reporter's  ed.  708-71t.) 
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1.  Federal  courts  cannot  take  judieial 
notice  that  a  atream  is  navigable  in  fa^ 
becauaa  of  aik  %.i^^T«ii\\:||  VtT«(B^Vax 
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iB  Ubiw  of  MiA  water  ml;,  anploying  Id-  wonll  of   limiUtion   cannot  be   introdnead 

dlan  eaaoM,  dtuonU,  and  at  eertaui  timca  into   a  penal   lUtute  to  males  It   ipeeUto 

■"*".  ^t**?*^"  J"^  gaaolena  Uunehea,—  when,  aa  exprewed,  It  is  general  only." 

H^'i  ^  ^^Jf  "'^  d«!Uration  by  united  Bt.t«a  t.  Ju  Toy.  198  V.B.  OS, 

tt^tagilatur.   th^   «.ch   .tream   U   not  49  u  rf.  1040,25  Sup.  Ct.  Rep.  ««!  U"^ 

[Foi^BUMr  caMi,  bm  BrldeDce^  I.  d   In  DInat  SUtea  t.  Reeae.  02  U.  S.  218.  23  L.  ed.  066; 

•np.  Ct  lM»n  Trade-Mark    Caaea,    100    U.    S.    B2,    B8,   M. 

AppOkl  —  rsbeftrtnc  —  error  In  ortgliial  26  L.  ed.  560.  553,  5S4 ;  Allen  v.  Louiaiana, 

JP^S?"!'          .,                 ^.         ^    ,  .^  103U.  8.  80.  84.  ML.  ed.  318,  319;  United 

«fflrmliiga'coiiyicUonii,»BMer»rcifOBU  ^  .'^;  *?"*•  2".  2B5    1  Sup    St  Hep.  Mil; 

•omi  for  the  mardar  of  aa  Indian  at  or  Pomdexter  y.  Greenhow,  IK  O.  8.  270,  .102, 

Mtf  the  edge  of  the  Klamath  riyer  within  ^9  L.  ed.  186,  197,  5  Sup.  Ct  Rep.  BOS,  962; 

tU     aztoaalon     of     the     Hoopa     Valley  Baldwin  r.  Pranki,  120  U.  S.  678,  085,  689, 

Indian    Reaorvation,     that    title    to    the  30  L.  ed.  766,  768,  76B,  7   Sup.   Ct.   Rep. 

bed    of    inch    ri»ar    was    veated    In    the  asB,  763;  Smiley  y.  Kanaaa,  196  U.  8.  447, 

United     Stateii     aa     riparian     owner     on  455    43  l_   ,j    j^g    550    gfi  Sup.  Ct.   Rep. 

.    npav^le     ,^«;»    by    Ojl      AcU  ^o.  y.  M^Ld«.,  2<& 

and  ^anh   11,  1891,  doea  nS  require  th;  ".  8.  614,  61  L.  ed.  298,  27  Sop.  Ct  Hep. 

granting   of   »   petition   for    a    rehearing,  163;  Chicago,  M.  4  St  P.  R,  Co.  y.  Weatby, 

where  the  atate  ot  the  record  did  not  en-  102  C.  C.  A.  65,  178  Fed.  632;    Brook*  t. 

title  the  plaintiff  in  error  to  call  upon  the  Southern  P.  Co.  148  Fed.  996;   Howard  *. 

Supreme  Court  to  decide  the  merit*  of  the  Illinoig  C.  R.  Co.  148  Fed.  1003;  UcCabe  T. 
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=_._.w  .  ..      ..    ,-,-     ^    ,.  ,  ,        -  The  dMUlon  t«  the  effect  that  ft  U  the 

Submitted  He;    \  SI                                '  '«»  ■>'  «■'  ""•  "'  Cliter.l.  th.t  no  ri.ete 

'  "•  in   C^IifornU   are   nevigahle   except   theee 

,  „,^„„„„„  ,         ,        .         .  enumereted  ie  the  ect  of  Uareh   11.   18B1, 

J  PETITION  lor  reb«rlej  otu^™-  ,j        ,j   froMM  Code,  |  !3M),  ol  eeld 

"~   "'   •"".»..;    „°'?°  ""•.  "l  ""  the   'lpe"«e  o..er  take 

™::r'.V  •--■''"'.S';'"'"  "■•"»"'"■  to  the  eeoter  ol  etteem  oi  .11  rlnr.  not 

pijt,let  ol  C.IUon.1.  lorlhe  "nrie,  ol  u  „^,„,rf  ,,  „,j  „t  n,„bj  gi.inj  th. 

Indun  within  the  eHen.lon  ol  the  Hoop,  y,,^  g^^  „„,  ^  „,,  ^^  „|  ..Id  Kl» 

V.lle7  Indl.n  H-.r,.t,on.    Itailed.  ^  ^         ^  erron«».  lor  three  reuon., 

8«.  Mte,  820.  to  wit- 

Ih.  fut.  u.  .t.t«l  in  th,  opinion.  |.|  .^^  „  ^  ,^„.^  ^  ,j.  „^  ^ 

Vi.  John  F.  Qainn  in  aupport  of  the  down  by  the  lupreme  court  of  California 

fatttion.    Ur.  L.  T.  Puter  waa  on  the  brief:  in  the  eaaea  of  People  ex  reL  Ricka  Water 

The  dealjion  ot  the  court  to  the  effect  that  v.  Elk  River  Mill  i.  Lumber  Co.   107   CaL 

a  tanrder,  by  a  white  citizen,  of  an  Indian  224,  48  Am.  St  Rep.  12S,  40  Pae.  531.  and 

am  aa  Indian  reservation  within  the  limits  Forestier  y.  Johnson,  164  Cal.  24,  127  Pae, 

of  a  state,  is  punishable  under  |g  2145  and  166,  which    rules  are  that  the  state  legi»- 

6S39  of  the  Reyiaed  Statntea,  U.  S.  Comp.  lature  cannot  make  a  itream  na*lg»ble  \rf 

Stftt  1901,  p.  3627,  La  erroneous  in  tiiat  it  merely   enacting   a   law  declaring   It  to  be 

if  contrary  to  the  long-eatablished  rule  of  such;   and  that  the  question  of  navigabil- 

tUa  honorable  court  tor  interpreting  Fed-  ity  elwaye  remains  "open  as  a  queeUoB  <( 

01*1  etatntes,  to  wit, — "Where  the  language  fact"   in   California. 

of  «i  act  is  ganetsl,  and  broad  enough  to  See  also  Southern  R.  Co.  y.  Fergaaoo,  IM 

tnehtda  wrongful  act*  without  and  within  Tenn.  552,  80  An.  St  Rep.  MM,  B9  8.  W. 

tb*  eonetitntional   power  of  Congnas.  the  343;   Little  Hock.   M.   R.  A  T,  r.  Co.  t. 

■naoiutitntional   parts   cannot   be   rejected  Brooke.  39  Ark.  403.  43  Am.  Bep.  ST7i  ]£■*> 

and  the  constitutional  parts  retained  In  or-  tin  y.  Blias,  6  Blsckt.  36.  38  Am.  Dte^  §L 

do    to   glva   effect    to   the   statute;    that  (b)  That  it  is  contrary  to  the  role  laU 

„         ■   ; — ■ ; down   in  People  ex   reL   Harbor  Comie.  t. 

-SHSe-HoVfj;  jsr<,'s^i5S!  f,'f  '^\r  'Wi^"-  "■  ^  ?■ 

4t  Tt*  *     306.  "'  ^^  ^^>  '"  "'t>ie)i   ^^^  **^^  court  d^ 

Oa  JndieiMl  notiea— aea  note  to  CHlve  t.  ^''^vd  that  when  the  public  nae  1*  alaui- 

SlaU^  4  f-R.ii    $$,  doned.  auoh  aa  the  use  of  navigable  wvten 

'«••  tt«  V.  s. 
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4U  a  public  highway,  the  title  to  the  prop- 
erty is  not  lost  to  the  state,  but  the  state 
holds  the  same  as  a  proprietor,  even  though 
it  no  longer  holds  the  same  as  a  public 
agent  or  sovereign  in  charge  of  a  public 
use. 

See  also  Chicago,  B.  &  Q.  R.  Co.  v.  Porter, 
72  Iowa,  426,  34  N.  W.  288;  Serrin  v. 
Grefe,  07  Iowa,  196,  25  N.  W.  227;  Steele 
V.  Sanchez,  72  Iowa,  65,  2  Am.  St.  Rep.  233, 
33  N.  W.  367 ;  Wood  v.  Chicago,  R.  L  &  P. 
R.  Co.  60  Iowa,  456,  15  N.  W.  285. 

(e)  That  it  is  contrary  to  the  Constitu- 
tion of  the  state  of  California,  directly  ap- 
plied in  People  ex  rel.  Harbor  Comrs.  v. 
Kerber,  supra,  which  provides  that  no  gift 
of  any  state  property  can  be  made  by  the 
legislature,  which  would  result  if,  by  re- 
pealing an  act  declaring  a  stream  navi- 
galile,  the  riparian  owners  would  be  given 
the  title  to  the  bed  of  the  stream,  which 
before  belonged  to  the  state. 

Mr.  Justice  Pitney  delivered  the  opinion 
of  the  court: 

A  petition  for  rehearing  is  presented, 
which  we  permit  to  be  filed  in  order  to  de- 
termine whether  it  ought  to  be  entertained. 
700]  *The  petition  raises  several  points, 
only  one  of  which  is  deemed  worthy  of  men- 
tion; and  that  is  the  insistence  that  the 
court,  in  basing  its  decision  herein  (228  U. 
8.  243,  262,  etc.,  ante,  820,  828,  33  Sup.  Ct. 
Re;;^.  440)  upon  the  California  acts  of  Febru- 
ary 24, 1891,  chap.  14,  and  of  March  11,  1891, 
chap.  92  (Political  Code,  §  2349),  and  the 
decision  of  the  supreme  court  of  that  state 
in  Cardwell  v.  Sacramento  County,  79  Cal. 
347,  349,  21  Pac  763,  to  the  effect  that  the 
4mumeration  of  the  navigable  rivers  of  the 
state,  as  made  by  the  legislature,  is  exclu- 
sive, and  that  no  other  rivers  are  navigable 
under  the  laws  of  California,  overlooked 
the  effect  of  the  decisions  of  the  supreme 
court  of  California  in  other  cases  (People 
ax  rel.  Ricks  Water  Co.  v.  Elk  River  Mill 
Jk  Lumber  Co.  107  Cal.  221,  224,  48  Am.  St. 
Rep.  125,  40  Pac.  531;  Forestier  v.  Johnson, 
64  Cal.  24,  127  Pac.  156;  and  People 
ex  rel.  Harbor  Comrs.  v.  Kerber,  152  Cal. 
731,  125  Am.  St.  Rep.  93,  93  Pac.  878), 
and  that  our  decision  respecting  the  navi- 
gability of  the  Klamath  river  and  state 
ownership  of  the  bed  thereof  is  so  serious 
in  its  ulterior  consequences  that  it  ought 
not  to  be  adhered  to  without  further  argu- 
ment. 

The  Judgment  affirming  the  conviction  of! 
the  plaintiff  in  error  can  be  sustained,  * 
however,  without  regard  to  the  question' 
thus  raised.  It  is  conceded  that  whether . 
the  Klamath  is  navigable  at  the  place  where 
the  homicide  occurred  is  a  question  of  fact. 
Of  course  the  tide  ebbs  and  flows  at  the 


river's  mouth,  but  the  locua  in  quo  is  ap- 
proximately 25  miles  Hom  the  mouth,  and 
quite  beyond  any  possible  influence  of  the 
tide.  As  the  opinion  points  out,  there  was 
evidence  tending  to  sh«Pw  that  the  stream 
is  navigable  in  fact  at''<sertain  seasons  from 
Requa  (near  its  moutlii,  up  to  and  above 
the  locu$  in  quo.  But  tile  evidence  was  by  no 
means  conclusive.  It  showed  an  apparently 
irregular  traffic,  in  times  of  high  water 
only,  employing  Indian  canoes,  "dug-outs," 
and  at  certain  times  small  steamboats  and 
gasolene  launches.  In  this  state  of  the 
evidence,  the  trial  court  icould  not,  nor  can 
*we,  take  Judicial  notice  of  theBtream[710 
as  being  navigable  in  fact;  especially  in  the 
face  of  a  declaration  by  the  legislature  of 
the  state  that  it  is  not  navigable.  United 
States  V.  Rio  Grande  Dam  k  Irrig.  Co.  174 
U.  S.  690,  698,  43  L.  ed.  1136,  1139,  19  Sup. 
Ct   Rep.   770. 

Upon  the  argument,  the  government  eited 
and  relied  upon  the  acts  of  February  24th 
and  March  11th,  1801,  and  the  decision  in 
Cardwell  t.  Sacramento  County,  as  show- 
ing that  the  state  had  abandoned  any  claim 
it  might  have  had  to  the  bed  of  the  stream, 
and  surrendered  such  rights  to  the  riparian 
proprietors, — in  this  case  to  the  United 
States,  for  the  benefit  of  the  Indians. 
Counsel  for  plaintiff,  in  error  did  not  in  his 
brief  (nor,  so  far  as  we  recall,  in  the  oral 
argument)  make  any  reply  to  this  conten- 
tion, nor  challenge  the  authority  of  Card- 
well  V.  Sacramento  Coimty,  or  the  effect  of 
that  decision  upon  tne  matter  in  contro- 
versy. Being  unable  to  find  that  the  case 
had  been  overruled  or  questioned,  we  ac- 
cepted it  as  authoritative  upon  the  ques- 
tion of  state  policy,  with  the  result  of  con- 
cluding, upon  the  whole  matter,  that 
whether  the  river  were  or  were  not  navi- 
gable in  fact,  its  bed  was  to  be  deemed  as 
included  within  the  extension  of  the  Hoopa 
Valley  Reservation. 

But  the  record  shows  that  upon  the  trial, 
the  plaintiff  in  error  did  not  request  or  sug- 
gest that  the  question  of  the  navigability 
of  the  river  at  the  locu9  in  quo  should  be 
considered  as  a  question  of  fact,  and  dis- 
posed of  accordingly.  At  the  close  of  the 
evidence  for  the  government,  counsel  moved 
for  a  dismissal  of  the  action  upon  the 
ground  that  it  had  not  been  shown  that  the 
alleged  offense  happened  within  the  limits 
of  the  Reservation.  And  at  the  dose  of  all 
the  evidence  the  trial  court  was  requested 
to  instruct  the  Jury  that  the  river  was  not 
within  the  limits  of  the  Reservation,  and 
that  if  the  alleged  crime  was  committed 
upon  the  river,  the  evidence  had  failed  to 
establish  the  jurisdiction  of  the  court  to  try 
the  defendant.  This  insistence  was  re- 
peated in  difl«i«n!t  loxma^  Xiu^  Vol  «m^  V^- 
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71l]Btaiice  *the  court  was  in  effect  re- 
quested to  rule  M  a  matter  of  law  that  the 
Klamath  river  was  not  within  the  reserva- 
tion. This  contention  was  as  properly  at- 
tributable to  the  theory  that  the  territorial 
limits  as  described  in  the  Executive  order  of 
President  Harrison,  dated  October  16,  1891, 
did  not  in  terms  include  it,  as  to  the  theory 
that  the  river  was  not  navigable.  It  was 
upon  the  former  theory  that  plaintiff  in  er- 
ror principally  relied  in  this  court.  If  the 
suggestion  of  excluding  the  river  from  tie 
Reservation  on  the  ground  that  it  was 
navigable  was  intended  to  be  made  the  sub- 
ject of  exception  at  the  trial,  this  point 
should  have  been  clearly  raised;  and  it  was 
not.  Moreover,  even  assuming  that  the  re- 
quests were  intended  to  point  to  the  ques- 
tion of  navigability,  they  at  best  called 
upon  the  court  to  decide  that  question  as  a 
question  of  law,  and  not  to  determine  it, 
or  to  have  the  jury  determine  it,  as  a  ques- 
tion of  fact. 

The  state  of  the  record,  therefore,  did 
not  entitle  the  plaintiff  in  error  to  call 
upon  this  court  to  decide  the  merits  of  the 
question  of  the  navigability  of  the  river 
and  its  effect  upon  the  jurisdiction  of  the 
circuit  court  over  the  homicide.  In  discuaa- 
lOM 


ing  tlie  merits  we  assumed  (in  favor  of 
plaintiff  ill  error)  that  the  question  waa 
raised  by  the  record.  But  since  it  is  now 
suggested  that  in  so  doing  we  have  passed 
upon  a  question  that  waa  not  adequately 
argued,  and  which  in  its  consequences  in- 
volves important  interests,  other  than  those 
of  the  plaintiff  in  error,  we  prefer  to  and 
do  recall  so  much  of  the  opinion  as  holds 
that  "by  the  acts  of  legislation  mentioned, 
as  construed  by  the  highest  court  of  the 
state, —  (a)  the  act  of  1850,  adopting  the 
common  law,  .and  thereby  transferring  to 
all  riparian  proprietors  (or  confirming  in 
them)  the  ownership  of  the  non-navigable 
streams  and  their  beds;  and  (b)  the  acts 
of  February  24  and  of  March  11,  1891,  de- 
claring in  effect  that  the  Klamath  river  ia 
a  non-navigable  stream, — California  has 
vested  in  the  United  States,  as  riparian 
owner,  *the  title  to  the  bed  of  the[71S 
Klamath,  if  in  fact  it  be  a  navigable  river.'' 
That  matter,  therefore,  we  leave  undecided. 

But  since,  as  already  shown,  the  con- 
viction of  the  plaintiff  in  error  may  prop- 
erly stand  without  regard  to  that  question, 
we  deem  that  no  useful  purpose  would  be 
served  by  further  oral  argument. 

Rehearing  denied* 

ajs  u.  8. 
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1  ]  *BAUBR  k  ODE.  tod  the  Bauer  Chemical 

Company, 
▼. 

JAMES  OaX)NNELL. 

(8«a  8.  C.  Reporter's  ed.  1-18.) 

Patents  ~  restrlctlona  on  sales  by  pur- 
cdiasers. 

1.  The  ezeliiBiTo  right  to  "make,  use,  and 
▼end  the  inTention  or  diBco^exr/'  granted 
by  U.  8.  Rev.  Stat,  g  4884,  U.  8.  Comp. 
Stat.  1001,  p.  3381,  to  the  patentee  his 
heirs  and  assigns,  does  not  include  the  right 
to  limit  by  notice  the  price  at  which  the 
patented  article  may  be  resold  at  retail 
by  a  purchaser  from  Jobbers  who  have  paid 
to  the  patentee's  agent  the  full  price  asked. 
[For  other  cases,  see  Patents,  XIII.  f,  in  IM- 

seat  8ap.  Ct  IMS.] 

Patents  ~  sale  or  license  ~  noUoe  of 
price  restriction. 

2.  Attaching  a  notice  to  a  patented  ar- 
ticle which  states  that  the  article  is  lieensed 
for  sale  and  use  at  a  spediled  pries,  that 
a  purchase  is  an  acceptance  of  Uis  condi- 
tions, and  that  all  rights  rerert  to  tlis  pat- 
entee in  the  event  of  a  violation  cdf  the 
restriction,  cannot  convert  an  otherwise  ap- 
parently unqualified  sale  into  a  mere  lieebse 
to  use  the  invention. 

(For  other  cases,  set  Patents,  XIIL  i,  ta  Dl- 
ffsst  Bop.  Ct  IMI] 

[No.  Ml.] 

Argued  April  10,  1013.    Dedded  ICay  2^ 

1018. 

ON  A  CXRTmCATB  from  tlis  Court  of 
Appeals  of  the  District  of  Columbia 
presenting  the  question  of  the  right  of  a 

KoTB. — ^As  to  validity  of  oontraet  pro- 
vision to  control  price  at  whieh  patented  ar- 
ticle shall  be  resold — see  note  to  Qrogan  ▼. 
Chaffee,  27  L.RJL(NJS.)  3M. 
3f  lu  0d. 


patentee  to  limit  hj  notice  tlis  pries  at 
which  the  patented  article  may  be  resold. 
Answered  in  the  negative. 
The  facts  are  stated  in  the  opinion. 

Mr.  Edwin  J.  Prindle  argued  the  cause, 
and,  with  Mr.  Arthur  Wright»  filed  a  brief 
for  Bauer  k  Cle.s 

A  patentee  may  restrict  the  price  at 
which  the  patented  article  shall  be  sold, 
when  such  restriction  is  eontained  in  an 
CKpress  agreement  with  a  licensor;  and  a 
violation  of  such  restriction  is  an  infringe- 
ment of  the  patent. 

MitcheU  ▼.  Hawl^,  16  WalL  844,  21  L. 
ed.  322;  K.  Bement  k  Sons  ▼.  National 
Harrow  Co.  186  U.  &  70,  46  L.  ed.  1068,  22 
Sup.  Ct  Rep.  747. 

The  right  of  a  patentee  to  restrict  the 
price  at  which  his  article  shall  be  sold  by  a 
license-restriction  notice  attached  to  the  ar- 
tids^  of  the  same  import  as  tlis  notice  in 
the  present  case^  has  been  sustained  bj 
▼eiy  many  of  the  lower  eourts  in  the  United 
States  and  by  the  courts  of  England. 

Victor  Talking  Mach.  Co.  ▼.  The  Fair, 
61  C.  C.  A.  68,  123  Fed.  424;  New  Jersey 
Patent  Co.  ▼.  Schaefer,  144  Fed.  437,  16t 
Fed.  171;  Rubber  Tire  Wheel  Co.  T.  MU- 
wankee  Rubber  Works  Co.  83  C.  C.  A.  336, 
164  Fed.  368;  Goshen  Rubber  Works  ▼.  Sin- 
gle Tube  Automobile  k  Bi^de  Tirs  Co.  92 
a  C.  A.  183,  166  Fed.  431;  Bdison  ▼.  Ira 
M.  Smith  Mercantile  Co.  188  Fed.  026; 
Waltham  Watch  Ca  ▼.  Keene,  101  F^  866; 
Indiana  Mfg.  Co.  v.  Nichols  4  &  Oa  100 
Fed.  670;  Automatic  Psndl  Sharpener  Co. 
▼.  Goldsmith  Bros.  100  F^  206;  Incan- 
descent Gaslight  Co.  t.  Cantekv  12  Rsp. 
Pat  Cas.  262;  Incandescent  Gaslight  Cow  t. 
Brodgen,  16  Rep.  Pat  Cas.  183;  Badisehe 
Anilin  und  Soda  FeJbTldL  ^.  \3iiMa  V^^F^^ 
1    Ch.    «1\,  1^   1*.   1.  Ci^  ^-  V  ^ 


SUPEBUB  OODKT  OV  THE  UmTED  STATES.  On.  Tei 

t4  L.  T.  N.  S.  Ser,  ei  L.  T.  R.  32R,  Bloomer  v.  McQuewM,  14  How.  C30, 
U  Rep.  Pkt.  Caa.  173;  McGnither  v.  14  L.  ed.  532;  Adams  v.  Burke,  17  Wall. 
Piteher  [1S04]  2  Ch.  306,  3  B.  B.  C.  153,  21  L.  ed.  700;  Chaffee  v.  Boaton  Belt- 
— ,  78  I..  J.  Ch.  N.  B.  053,  20  L.  T.  R.  652,  ing  Co.  22  How.  217,  16  L.  ed.  240;  Morgan 
U  Wed.  Hep.  138,  Bl  L.  T.  N.  8.  678;  Envelope  Co.  t.  Alban;  Perforated  Wrap- 
National  Phonograph  Co.  t.  Mench,  27  ping  Paper  Co.  IS2  U.  8.  429,  38  L.  «d. 
Ttmea  L.  EL  S»,  [1011]  A.  C.  836,  SO  L.  J.  SOO,  14  Sup.  Ct.  Rep.  627;  Keeler  t.  SUod- 
F.  C.  N.  S.  lOS,  104  L.  T.  N.  S.  S,  28  Rep.  ard  Folding  Bed  Co.  107  U.  6.  659,  89  L. 
Pat.  Cas.  220,  48  Scot.  L.  R.  733;  Tha  Fair  ed.  848,  IG  Sup.  Ct.  Rep.  733. 
T.  Dover  Mfg.  Co.  92  C.  C.  A.  43,  166  Fed.  There  ii  a  diatinctian  between  the  extent 
117;  Bdiaon  Phonograph  Co,  v.  Kanfmann,  of  a  patentee's  property  In  and  anthoritf 
lOS  Fad.  960;  National  Phonograph  Co.  V.  over  the  patent  (i.  >.,  patent  right*),  uid 
Sehlegel,  64  C.  C.  A.  6S4,  128  Fed.  Bep.  the  article  manufactured  thenunder  (L  i^ 
783;  New  Jersey  Patent  Co.  v.  Sebaefer,  apecimen  of  the  patented  article). 
144  Fed.  437;  Ediion  Phonograph  Co.  v.  E.  Bement  &  Bon*  v.  National  Harrow 
Pike,  116  Fed.  863;  Ingerioll  v.  Snellen-  Co.  ISfl  U.  S.  70,  46  L.  ed.  1058,  22  Sup. 
berg,  147  Fed.  522;  Wincheater  Repeating  Ct.  Bop.  747;  OortwlTOU  T.  Chaj-lea  Enow 
Arm*  Co.  V.  Buengar,  ISO  Fed.  786;  Amer-  Johncon  A  Co.  207  U.  8.  ISB,  52  L.  ed. 
lean  GraphopboDS  Co.  v.  Pickard,  201  Fed.  1B7,  28  Sup.  Ct.  Rep.  105;  Patterson  ▼. 
S46;  Lovell-McConneU  Mfg.  Co.  v.  Inter-  Kentucky,  B7  U.  S.  SOI,  24  L.  ed.  1110. 
national  Automobile  League,  202  Fed.  SIS.  The  queation  presented  by  this  certifickta 

Tbe  right  of  the  patentee  to  restrict  the  hat  already  been  settled   in  onr  favor  hj 

priee  at  which  his  article  shall  be  sold  eomea  this  court  in  the  copyright  deciaiona. 

within  tbe  priocipU  decided  in  Henry  r.  A.  Bobbs-Merrill   Co.   v.   Straus,   210   U.   S. 

B.  Diek  Co.  224  U.  8.  1,  66  L.  ed.  64S,  32  330,  62  L.  ed.  1086,  28  Sup.  Ct.  Rep.  722; 

Bnp.  Ct  Bep.  364.  Charles  Seribner'a  Sons  v.  Straua,  210  U. 

Tha  patentee's  monoply  of  selling  !■  eo-  B.  352,  02  L.  ed.  1094,  28  Sup.  CL   Rep. 

ordinate  with   that  of  using  his  patented  735. 

wtide    and  subject  to  the  same  degree  of  ^^^^   Frederick  P.  Fiah  and  Thoma.  W. 

""^           ^  ^       .  „ ,      ,  Palbam  filed  a  brief  for  tbe  Gillette  Safety 

Adama  ».  Burka,  17  Wall,  463,  21  1.  ed.  ^^^  Company: 

700  J  E.  Bement  k  Sons  v.  National  Harrow  ^^           of  the  sale  of  a  patented  artida 

Co.  186  U.  8.  70,  46  L.  ed.  1058,  22  So^  Ct.  ^^^^r^^^rtioror   eon^dition    ar.   en- 

^'.-l        .,.             .         .               .^^.  ""ly  irrelevant. 

CDonnell's   purehaae   from  a  jobber  in-  aAmm  ».  Burke,  17  Wall.  463,  21  L.  ed. 

stead   of  from   plaintiffs   doea  not  relieve  j,^.   feeler  v.  SUndnrd  Folding  Bed  Co. 

him  from   infringement,  as  he  had  notice  jg^  ^_  g    (jj_  80  U  ed.  8*8,  16  8up.  Ct 

through  tbe  price  reatrietion  on  the  label.  ^„   j^^^ 

Victor  Talking  Maoh.   Co.  v.   The  Fair,  Likewise  irrelevant  ai»  the  eases  dealing 

61  C.  C.  A.  68,  128  Fed.  427;  New  Jersey  ^iji,  the   right  to  use  a  patented   article 

Patent  Co.  v.  Sohsefer,  144  Fed.  437,   159  ^fj^,    ^jjg   eitension    of    tbe    patent   beyond 

Fed.  171 ;  Sdiaon  v.  Ira  M.  Smith  Mercantile  n^  original  term. 

Co.  188  Fed.  02S;  Automatic  Pencil  Shar-  Bloomer  v.  McQuewao,  14  How.  530,  14 

pencv  Oft.  T.  Goldamith  Bros.  100  Fed.  205.  l.  ^  532;   Chaffee  v.  Boston  Belting  C* 

The    Bobbs-Merrill    decision    (210    U.    S.  gg  How.  217    16  L.  ed.  240. 

339,  62  L.  ed.  1086,  28  Sup.  Ct.  Rep.  722)  ^ase.  concerning  rcaale-price  restriction. 

do«  not  protect  the  "W""!"*-  on  an   unpatented   article  are  aUo   irrele- 

«^«^^'L'-,Pr';  f«-  ^-^v      ^-  2i^  vant     They    are   simply   queation.   of   con. 

43,  166  Fed.   117;   Automatio  Pencil  Shar-    ^       .  .  ■'.,  ,.  ;  '    \,  „_, h,,   _^ 

peier  Co.  t.  Gold;nitl.  Broa.  100  Fed.  206;  '""=*;  "'l'  ''^^"'"..^  ^^  ^ 

Cdiana  Mfg.  Co.  v.  NichoU  A  S.  Co.  100  "?I??'y-.  "'?   ^  '"*?"'  J*".  ^,^''7^  iT^ 

m.   679;    Walth«n    Watch  Co.   v.   Keene,  -»f ,  ">*    «-■"-    '^   P"**"'   '=*"'*"'    •■    * 

'"I^^",\^^T«.'^  "•  '"'"'  **"■  Dr.'MrSic.l  Co.  v.  D.  Park  A  Son. 

eantile  Oo.  188  Fed.  ma.  ^   22^  p    g    373^  55  l.  rf.  SOj,  81  Bop. 

Ur.  Daniel  W.  Bnkor  argued  th*  canse,  ct.  Rep.  372. 

ud,   with   Mr.   Frank   J.   Hogan,   filed   »  Price  restrictions  in  lIcenMS  for  Iba  Hi* 

briaf  for  OHlonnell;  of  patented  arUcIes  are  lawful. 

When  a  patentee  or  hi.  assignee  faa*  man-  E.  Bement  A   Bon.  v.  National  Huro* 

nfaetured  and  wld  for  a  utUfaetory  price  Co.  186  U.  S.  70.  46  L.  ed.  I0S8,  tt  Bupk 

the  article  protected  by  the  patent,  that  ar-  Ct  Rep.  747. 

titth    M    tbenattw    "witbont    the    patent  A  patentee  reserve,  to  bimaelf  all  rigkU 

antnopo^,*  mad  it  ia  bejoad  the  patcntM^a  to  Wa  p^toat  monopoly  not  granted  by  th* 
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in  a  manner  outside  of  the  right  granted 
ifl  an  infringer. 

Providence  Rubber  Co.  v.  Goodyear,  9 
Wall.  788,  ]9  L.  ed.  566;  Mitchell  v.  Haw- 
\ey,  16  Wall.  644,  21  L.  ed.  322;  Henry  v. 
A.  B.  Dick  Co.  224  U.  S.  1,  56  L.  ed.  645, 
32  Sup.  Ct  Rep.  364. 

There  are  such  wide  differences  between 
the  right  of  multiplying  and  vending  copies 
of  a  production  protected  by  the  copy- 
right statute,  and  the  rights  secured  to  an 
inventor  under  the  patent  statutes,  that  the 
cases  which  relate  to  one  subject  are  not 
altogether  controlling  as  to  the  other. 

John  D.  Park  &  Sons  v.  Hartman,  12 
L.RJl.(N.S.)  136,  82  C.  C.  A.  158,  153  Fed. 
24. 

Mr.  Nathan  Matthews  filed  a  brief  for  the 
Waltham  Watch  Company. 

Mr.  Horace  Pettit  filed  a  brief  for  the 
Victor  Talking  Machine  Company. 

8]  *Mr.  Justice  Day  delivered  the  opin- 
ion of  the  court: 

This  case  is  on  a  certificate  from  the 
court  of  appeals  of  the  District  of  Columbia. 
The  facts  stated  in  the  certificate  are: 

"Bauer  &  Cie.,  of  Berlin,  Germany,  co- 
partners, being  the  assignees  of  letters  pat- 
ent of  the  United   States,  dated   April  5, 
1898,  No.  601,995,  covering  a  certain  water 
soluble  albumenoid   known   as  'Sanatogen,' 
and  the  process  of  manufacturing  the  same, 
about   July,    1907,   entered   into   an   agree- 
ment with  F.  W.  Hehmeyer,  doing  business 
in  the  city  of  New  York,  under  the  trade 
name    of    the    Bauer    Chemical    Company, 
whereby   Hehmeyer  became  and   has  since 
been   the  sole  agent   and   licensee   for  the 
■ale  of  said  product  in  the  United  States, 
the  agreement  contemplating  that  Hehmey- 
er should  have  power  to   fix  the  price  of 
■ale  to  wholesalers  or  distributors  and  to 
retailers,  and  to  the  public.    The  agreement 
further    contemplated    that    said    product 
should  be  furnished  Hehmeyer  at  manufac- 
taring  cost,  the  net  profits  obtained  by  him 
to  be  shared  equally  by  the  parties  to  the 
agreement.    Since  April,  1910,  this  product 
has  been  uniformly  sold  and  supplied  to  the 
trade  and  to  the  public  by  the  appellants 
and  their  licensees  in  sealed  packages  bear- 
ing the  name  'Sanatogen,'  the  words  'Pat- 
ented in  U.  8.   A.,  No.  601,995,'  and  the 
following: 

'Notice  to  the  Retailer. 

'niils  size  package  of  Sanatogen  ia  li- 
•■laed  by  ua  for  sale  and  use  at  a  price 
Boi  less  than  one  dollar  ($1).  Any  sale  in 
▼lolation  of  this  condition,  or  use  when  so 
•old,  will  constitute  an  infringement  of  our 
patent  No.  601,996,  under  which  Sanatogen 
•7  L.  ed. 


is  manufactured,  and  all  persons  so  selling 
or  using  packages  or  contents  will  be  liable 
to  injunction  and  damages. 

"A  purchase  is  an  acceptance  of  this 
condition.  All  *righta  revert  to  the  aB-[t 
dersigned  in  the  event  of  violation. 

The  Bauer  Chemical  Go. 

"The  appellee  is  the  proprietor  of  a  re- 
tail drug  store  at  904  F  Street,  N.  W^  ia 
this  city.  He  purchased  of  the  Bauer 
Chemical  Company  for  his  retail  trade 
original  packages  of  said  Sanatogen  bear- 
ing the  aforesaid  notice.  These  packages 
he  sold  at  retail  at  less  than  $1  and,  per^ 
sisting  in  such  sales,  appellants,  in  March, 
1911,  severed  relations  with  him.  There- 
upon appellee,  without  the  license  or  conaenl 
of  the  appellants,  purchased  from  jobbera 
within  the  District  of  Columbia,  said  job- 
bers having  purchased  from  appellants, 
original  packages  of  said  product,  bearing 
the  aforesaid  notice,  sold  said  packages  at 
retail  at  less  than  the  price  fixed  in  said 
notice,  and  avers  that  he  will  continue  such 
sales." 

The  question  propounded  is:  "Did  the 
acts  of  the  appellee,  in  retailing  at  less 
than  the  price  fixed  in  said  notice,  original 
packages  of  'Sanatogen,'  purchased  of  job- 
bers, as  aforesaid,  constitute  infringement 
of  appellants'  patent?" 

The  protection  given  to  inventors  and 
authors  in  the  United  States  originated  Im 
the  Constitution,  §  8  of  article  I.  of  whieh 
authorizes  the  Congress  "to  promote  the 
progress  of  science  and  useful  arts  by  se- 
curing for  limited  times  to  authors  and 
inventors  the  exclusive  right  to  their  re- 
spective writings  and  discoveries."  This 
protection,  so  far  as  inventors  are  con- 
cerned, has  been  conferred  by  an  act  of 
Congress  passed  April  10,  1790,  and  sub- 
sequent acts  and  amendments.  The  act  of 
1790  (1  Stat,  at  L.  100,  chap.  7),  granted 
"the  sole  and  exclusive  right  and  liberty 
of  making,  constructing,  using,  and  vend- 
ing to  others  to  be  used,  the  said  inven- 
tion or  discovery."  In  1793  (1  Stat,  at  L. 
318,  chap.  11),  the  word  "full"  wss  substi- 
tuted for  the  word  "sole,"  and  in  1836  (5 
Stat,  at  L.  117,  §  5,  *chap.  357),  the  [10 
word  "constructing"  was  omitted.  This  leg- 
islation culminated  in  §  4884  of  the  Revised 
Statutes,  the  part  with  which  we  are  deal- 
ing being  practically  identical  with  the  ad 
of  1870  (16  Stat,  at  L.  198,  §  22,  chap. 
230,  U.  6.  Comp.  SUt  1901,  p.  3381).  It 
provides  that  every  patent  shall  contain 
"a  grant  to  the  patentee,  his  heirs  and 
assigns,  for  the  term  of  seventeen  years, 
of  the  exclusive  right  to  make,  nse,  and 
vend  the  invention  or  diaoovar^." 
Tha  rlg'kit  to  msfitt,  ^ona^  aaoA.  ini^  va.  >aar 
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▼ented  article  it  not  deriTed  from  the  pat- 
ent law.  Thia  right  cziated  before  and 
without  the  paaaage  of  the  law,  and  waa 
alwayt  the  right  ol  an  inventor.  The  act 
iecurad  to  the  inventor  the  emoluaive  right 
to  make,  use,  and  vend  the  thing  patented, 
and  consequently  to  prevent  othen  from 
exercising  like  privileges  without  the  con- 
sent of  the  patentee.  Bloomer  v.  McQuewan, 
14  How.  689,  649,  14  L.  ed.  632,  637;  Con- 
tinental Paper  Bag  Co.  v.  Eastern  Paper 
Bag  Co.  210  U.  S.  406,  426,  62  L.  ed.  1122, 
1130,  28  Sup.  Ct.  Rep.  748.  It  was  passed 
for  the  purpose  of  encouraging  useful  in- 
vention and  promoting  new  and  useful  im- 
provements i(j  the  protection  and  stimu- 
lation thereby  given  to  inventive  genius, 
and  wss  intended  to  secure  to  the  public, 
after  the  Is^se  of  the  exclusive  privileges 
granted,  the  benefit  of  such  inventions  and 
improvements.  With  these  beneficent  pur- 
poses in  view  the  act  of  Congress  should  be 
fairly  or  even  liberally  construed;  yet^ 
while  this  principle  is  generally  recognized, 
care  should  be  taken  not  to  extend  by  Judi- 
cial construction  the  rights  and  privileges 
which  it  was  the  purpose  of  Congress  to 
bestow. 

In  framing  the  act  and  defining  the  ex- 
tent of  the  rights  and  privileges  secured 
to  a  patentee.  Congress  did  not  use  techni- 
cal or  occult  phrases,  but  in  simple  terms 
gave  an  inventor  the  exclusive  right  to  make, 
use,  and  vend  his  invention  for  a  definite 
term  of  years.  The  right  to  make  can  scarce- 
ly be  made  plainer  by  definition,  and  em- 
braces the  construction  of  the  thing  invented. 
The  right  to  use  is  a  comprehensive  term 
ll]and  embraces  within  its  meaning  *the 
right  to  put  into  service  any  given  in- 
vention. And  Congress  did  not  stop  with 
the  express  grant  of  the  rights  to  make  and 
to  use.  Recognizing  that  many  inventions 
would  be  valuable  to  the  inventor  because 
of  sales  of  the  patented  machine  or  device 
to  others,  it  granted  also  the  exclusive 
right  to  vend  the  invention  covered  by  the 
letters  patent.  To  vend  is  also  a  term 
readily  understood  and  of  no  doubtful  im- 
port. Its  use  in  the  statute  secured  to  the 
inventor  the  exclusive  right  to  transfer 
the  title  for  a  consideration  to  others.  In 
the  exclusive  rights  to  make,  use,  and  vend, 
fairly  construed,  with  a  view  to  making 
the  purpose  of  Congress  effectual,  reside 
the  extent  of  the  patent  monopoly  under 
the  statutes  of  the  United  States.  Bloomer 
V.  McQuewan,  14  How.  549,  14  L.  ed.  687. 
We  need  not  now  stop  to  consider  the  rights 
to  sell  and  convey,  and  to  license  others  to 
sell  or  use  inventions,  which  rights  have 
been  the  subject  of  consideration  in  the 
numerouB  reported   cases  to  be  found  in 
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construction  of  the  statute  in  the  aspect 
and  under  the  facts  now  presented. 

The  case  presented  pertains  to  goods 
purchased  by  jobbers  within  the  District 
of  Columbia,  and  sold  to  the  appellee  at 
prices  not  stated,  and  resold  by  him  at  re- 
tail at  less  than  the  price  of  $1  fixed  in  the 
notice.  The  question,  therefore,  now  before 
this  court  for  judicial  determination,  is: 
May  a  patentee  by  notice  limit  the  pries 
at  which  future  retail  sales  of  the  patented 
article  may  be  made,  such  article  being  in 
the  hands  of  a  retailer  by  purchase  from 
a  jobber  who  has  paid  to  the  agent  of  the 
patentee  the  full  price  asked  for  the  arti- 
cle sold? 

The  object  of  the  notice  is  said  to  be  to 
effectually  maintain  prices  and  to  prevent 
ruinous  competition  by  the  cutting  of  prices 
in  sales  of  the  patented  article.  That 
such  purpose  could  not  be  accomplished  by 
agreements  concerning  articles  not  protect- 
ed by  the  patent  monopoly  was  settled  by 
this  court  in  the  case  of  Dr.  Miles  Medical 
*Co.  V.  John  D.  Park  &  Sons  Co.  220  U.  [11 
S.  373,  65  L.  ed.  502,  31  Sup.  Ct  Rep.  376, 
in  which  it  was  held  that  an  attempt  to 
thus  fix  the  price  of  an  article  of  general 
use  would  be  against  public  policy  and  void. 
It  was  doubtless  within  the  power  of  Con- 
gress to  confer  such  right  of  restriction 
upon  a  patentee.  Has  it  done  soT  The 
question  has  not  been  determined  in  any 
previous  case  in  this  court,  so  far  as  we  are 
aware.  It  was  dealt  with  under  the  copy- 
right statute,  however,  in  the  case  of  Bobbs- 
Merrill  Co.  v.  Stmus,  210  U.  S.  339,  62 
L.  ed.  1086,  28  Sup.  Ct.  Rep.  722.  In  that 
case  it  was  undertaken  to  limit  the  price 
of  copyrighted  books  for  sale  at  retail 
by  a  notice  on  each  book,  fixing  the  price 
at  $1  and  stating  that  no  dealer  was  li- 
censed to  sell  it  for  less,  and  that  a  sale 
at  a  less  price  would  be  treated  as  an  in- 
fringement of  the  copyright.  It  was  there 
held  that  the  statute,  in  securing  to  the 
holder  of  the  copyright  the  sole  right  to 
vend  copies  of  the  book,  conferred  a  privi- 
lege which,  when  the  book  was  sold,  was 
exercised  by  the  holder,  and  that  the  right 
secured  by  the  statute  was  thereby  ex- 
hausted. Tlie  court  also  held  that  it  was 
not  the  purpose  of  the  law  to  grant  the  fur- 
ther right  to  qualify  the  title  of  future 
purchasers  by  means  of  the  printed  notice 
affixed  to  the  book,  and  that  to  give  such 
right  would  extend  the  statute  beyond  its 
fair  meaning,  and  secure  privileges  not  in- 
tended to  be  covered  by  the  act  of  Congress. 
In  that  ease  it  was  recognized  that  thers 
are  differences  between  the  copyright  statute 
and  the  patent  statute,  and  the  purpose  to 
decide  the  question  now  before  us  was  eix- 
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Section   4962,   Beviied   Statutes    (U.   8. 
Comp.  Stat.  1901,  p.  8406),  a  part  of  the 
copyright   act,   secures   to   an   author^   in- 
▼entor,    designer,   or   proprietor   of   books, 
maps,  charts,' or  dramatic  or  musical  oom- 
positions,  the  sole  liberty  of  printings  n< 
printing,    publishing,   completing,   copying, 
executing,    finishing,    and    vending    tbem. 
While  that  statute  differs  from  the  patent 
statute  in  terms  and  in  the  subject-matter 
intended   to   be   protected,   it   is   apparmi 
that,  in  the  respect  inyolved  in  the  present 
18]  ^inquiry,  there  is  a  strong  similarity 
between  and  identity  of  purpose  in  the  two 
statutes.    In  the  case  of  patents  the  ezelu- 
sive  right  to  vend  the  invention  or  discovery 
is  added  to  the  like  right  to  make  and  use 
the  subject-matter  of  the  grant,  and  in  the 
case  of  copyrights  the  sole  right  of  multiply- 
ing and  reproducing  books  and  other  compo* 
sitions  is  coupled  with  the  similar  right  of 
"vending  the  same."     So  far   as  the  use 
of  the  terms  ''vend"  and  "vending"  is  con- 
cerned,  the   protection   intended  to  be  se- 
cured is  substantially  identical.     The  sale 
of  a  patented  article  is  not  essentially  dif- 
ferent from  the  sale  of  a  book.     In  each 
case  to  vend  is  to  part  with  the  thing  for 
a   consideration.     It   is   insisted   that  the 
purpose  to  be  subserved  by  notices  such  as 
are  now  under  consideration — keeping  up 
prices  and  preventing  competition — is  more 
essential  to  the  protection  of  patented  in- 
ventions than  of  copyrighted  articles;  and 
it  is  said  that  the  copyrighted  article  may 
be  and  usually  is  sold  for  a  lump  consid- 
eration  by   the  author   or   composer,   and 
that  he  has  no  interest  in  the  subsequent 
sales  of  the  work,  while  patented  inventions 
require  large  outlays  to  create  and  main- 
tain a  market.    To  some  extent  this  conten- 
tion may  be  based  upon  fact;  nevertheless 
it  is  well  known  that  in  many  instances 
the  compensation  an  author  receives  is  tht 
royalties  upon  sales  of  his  book  or  a  per- 
centage of  profits,  which  makes  it  desir- 
able that  he  shall  have  the  protection  of 
devices  intended  to  keep  up  the  market  and 
prevent  the  cutting  of  prices.     But  these 
considerations  could  have  had  little  weight 
in    framing    the    acts.      In    providing   for 
grants   of   exclusive   rights   and   privileges 
to  inventors  and   authors  we   think   Con- 
gress  had   no   intention   to  use  the   term 
''vend"  in  one  sense  in  the  patent  act  and 
'Srending"  in  another  in  the  copyright  law. 
Protection  in  the  exclusive  right  to  sell  is 
aimed  at  in  both  instances,  and  the  terms 
need  in  the  statutes  are  to  all  intents  the 


It  is  apparent  that  the  principal  differ- 
14]ence  in  the  enactments  *lies  in  the  pree- 
enee  of  the  word  "use"  in  the  patent  statute 
•ad  its  absence  in  the  copyright  law.  An  in- 


ventor  has  not  only  the  esolusive  rig|it  to 
make  and  vend  his  infontion  or  disoovery, 
but  he  has  the  like  right  to  use  it;  and 
when  a  case  comes  fairly  within  the  grant 
of  the  right  to  use,  that  use  should  be  pro- 
tected by  all  means  properly  within  the 
soopo  of  the  statute.  In  B.  Bement  k  Sons 
V.  National  Harrow  Co.  186  U.  6.  70,  46 
L.  ed.  1068,  22  Sup.  Ot.  Bep.  747,  the 
owner  of  a  patent  granted  a  licence  to  the 
defendant  to  manufacture  and  sell  harrows 
embodied  in  the  invention  covered  by  the 
patent.  The  license  provided  for  the  pay- 
ment to  the  licensor  by  the  licensee  of  a 
royalty  of  $1  for  each  harrow  or  frame 
sold,  and  stipulated  that  the  licensee  was 
not  to  sell  to  any  person  for  a  less  price 
than  that  named,  and  that  the  lioenss  was 
subject  to  change  from  time  to  time.  The 
case  was  one  arising  upon  license  agree- 
ments, originating  in  a  state  court,  and 
did  not  involve  the  construction  <^  the 
patent  act  in  the  drenmstances  now  dis- 
closed. 

Chief  reliance,  however,  of  the  plaintiif 
in  this  case,  is  upon  the  recent  dedsion  of 
this  court  in  Henry  v.  A.  B.  Dick  Co.  224 
U.  S.  1,  66  L.  ed.  645,  82  Sup.  Ct  Rep.  864. 
An  examination  of  the  opinion  in  that  case 
shows  that  the  restriction  was  sustained 
because  of  the  riglit  to  use  the  machine 
granted  in  the  patent  statute,  distinguish- 
ing in  that  respect  the  patent  from  the  copy* 
right  act.  In  that  case  a  patented  mimeo- 
graph had  been  sold  which  bore  an  inscrip- 
tion in  the  form  of  a  notice  that  the  ma- 
chine was  sold  with  the  license  restriction 
that  it  might  only  be  used  with  stendl, 
ink,  and  other  supplies  made  by  the  A.  B. 
Didc  Company,  the  owners  of  the  patent 
The  alleged  infringer  sold  to  the  purchaser 
of  the  mimeograph  a  can  of  ink  suitable 
for  use  with  Uie  machine,  with  full  knowl- 
edge of  the  restriction,  and  with  the  ex- 
pectation that  the  ink  sold  would  be  used 
in  connection  with  the  machine.  It  is  ex- 
pressly stated  in  the  opinion  that  the  ma- 
chine was  sold  at  cost  or  less,  and  that  the 
patentee  depended  upon  the  profit  realised 
from  the  sale  *of  the  nonpatented  ar-[lft 
tides  to  be  used  with  the  machine  for  the 
profit  which  he  expected  to  realize  from  his 
invention  (224  U.  6.  26).  After  commoB^ 
ing  upon  the  copyright  statutes  and  the  ro- 
semblanee  between  the  anthor'a  rig|it  to 
vend  copies  of  his  work  and  the  patenteePi 
right  to  vend  the  patented  things  It  was 
said   (p.  46): 

rro  the  inventor,  by  g  4884,  Bevlaed 
SUtutes  (U.  8.  Comp.  Stat.  1901,  p.  8881), 
there  is  granted  'the  exdusive  right  to 
make,  tite,  and  vend  the  invention  or  dia- 
covery.'  This  grant,  as  defined  In  EVsMsnsa 
1.  )£«QQflni«n»  U  Urn.  ^^«  ^^«  ^^  ^^ 
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682,  5S7,  'consiBts  altogether  in  the  right 
to  CKdude  everyone  from  making,  u$mg, 
or  Tending  the  thing  patented.'  Thus,  there 
are  leveral  tubetantiTe  righta,  and  each  is 
the  aabjeet  of  aabdivieion,  eo  that  one 
perion  may  be  permitted  to  make,  but 
neither  to  sell  nor  use,  the  patented  thing. 
T6  another  may  be  conveyed  the  right  to 
eell,  but  within  a  limited  area,  or  for  a 
particular  use,  while  to  another  the  patentee 
may  grant  only  the  right  to  make  and  use, 
or  to  use  only  for  ipecifie  purposee.  Adams 
T.  Burke,  17  WalL  458,  21  L.  ed.  700;  Mit- 
chell T.  Hawley,  10  WalL  6i4,  21  L.  ed.  322 ; 
Providence  Rubber  Co.  v.  Goodyear,  9  Wall. 
788,  799,  19  L.  ed.  666,  669."  (lUlics  in 
the  original  opinion.) 

That  ease  was  distinguished  from  Bobbs- 
Merrill  Go.  v.  Straus,  supra,  construing 
the  copyright  act,  because  of  tiie  difference 
in  the  terms  of  the  copyright  and  patent 
statutes,  the  patent  act  conferring  not  only 
the  right  to  make  and  sell,  but  the  exclu- 
sive right  to  use  the  subject-matter  of  the 
patent.  It  was  under  the  right  to  use 
that  the  license  notice  in  question  was 
sustained,  and  it  is  obvious  that  the  notice 
in  that  case  dealt  with  the  use  of  the  ma- 
chine, and  limited  it  to  use  only  with  the 
paper,  ink,  and  supplies  of  the  manufac- 
ture of  the  patentee.  While  the  title  was 
transferred,  it  was  a  qualified  title,  giving 
a  right  to  use  the  machine  only  with  cer- 
tain specified  supplies.  It  was  said  in  the 
Dick  Gase  that  "there  is  no  collision  what- 
ever between  the  decision  in  the  Bobbs- 
Merrill  Case  and  the  present  opinion.  Each 
16]rests  upon  a  'construction  of  the  ap- 
plicable statute,  and  the  special  facts  of 
the  eases." 

It  is  contended  in  argument  that  the  no- 
tice in  this  case  deals  with  the  use  of  the 
invention,  because  the  notice  states  that 
the  package  is  licensed  "for  sale  and  use 
at  a  price  not  less  than  $1,"  that  a  pur- 
ehase  is  an  acceptance  of  the  conditions,  and 
that  all  rights  revert  to  the  patentee  in 
event  of  violation  of  the  restriction.  But 
in  view  of  the  facts  certified  in  this  case, 
at  to  what  took  place  concerning  the  article 
in  question,  it  is  a  perversion  of  terms 
to  cadi  the  transaction  in  any  sense  a  li- 
eense  to  use  the  invention.  The  jobber 
from  whom  the  appellee  purchased  had  pre- 
▼iously  bought,  at  a  price  which  must  be 
denied  to  have  been  satisfactory,  the  pack- 
•fee  of  Sanatogen  afterwards  sold  to  the 
i^peDee.  The  patentee  had  no  interest  in 
t&e  prooeeds  of  the  subeequent  sales,  no 
rigkt  to  any  royalty  thereon,  or  to  partici- 
pation in  the  profits  thereof.  The  pack- 
MgeB  were  eold  with  as  full  and  complete 
Hib  MM  Mnj  artiele  could  have  when  sold 
im  tbM  0fMB  nmiket^  ezeepUng  «b1j  the  A 
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tempt  to  limit  the  sale  or  use  when  sold  for 
not  less  than  $1.  In  ether  words,  the  title 
transferred  was  full  and  complete,  with 
an  attempt  to  reserve  the  right  to  fix  the 
price  at  which  subsequent  sales  could  be 
made.  There  is  no  showing  of  a  qualified 
sale  for  less  than  value  for  limited  oae 
with  other  articles  only,  as  was  shown  Ib 
the  Dick  Gase.  There  was  no  transfer  of 
a  limited  right  to  use  this  invention,  and 
to  call  the  sale  a  license  to  use  is  a  mere 
play  upon  words. 

The  real  question  is  whether,  in  the  IK- 
clusive  right  secured  by  statute  to  "vend" 
a  patented  article,  there  is  included  the 
right,  by  notice,  to  dictate  the  price  at 
which  subsequent  sales  of  the  article  may 
be  made.  The  patentee  relies  solely  upon 
the  notice  quoted  to  control  future  prices 
in  the  resale  by  a  purchaser  of  an  artiele 
said  to  be  of  great  utility  and  highly  de- 
sirable for  general  use.  *The  appellee[17 
and  the  jobbers  from  whom  he  purchased 
were  neither  the  agents  nor  the  licensees  of 
the  patentee.  They  had  the  title  to,  and  the 
right  to  sell,  the  article  purchased  withovl 
accounting  for  the  proceeds  to  the  patentee^ 
and  without  making  any  further  payment 
than  had  already  been  made  in  the  purchase 
from  the  agent  of  the  patentee.  Upon  such 
facts  as  are  now  presented  we  think  the 
right  to  vend  secured  in  the  patent  statuts 
is  not  distinguishable  from  the  right  of 
ffending  given  in  the  copyright  act.  In 
both  instances  it  was  the  intention  of  Con- 
gress to  secure  an  exclusive  right  to  sell, 
and  there  is  no  grant  of  a  privilege  to  keep 
up  prices  and  prevent  competition  by  no- 
tices restricting  the  price  at  which  the  ar> 
ticle  may  be  resold.  The  right  to  vend  con- 
ferred by  the  patent  law  has  been  exercised, 
and  the  added  restriction  is  beyond  the 
protection  and  purpoee  of  the  act.  This 
being  so,  the  case  is  brought  within  that 
line  of  cases  in  which  this  court  fnmi  the 
beginning  has  held  that  a  patentee  who  has 
parted  with  a  patented  machine  by  passing 
title  to  a  purchaser  has  placed  the  article 
bejTond  the  limits  of  the  monopoly  secursd 
by  the  patent  act. 

In  Adams  v.  Burke,  17  Wall.  453,  21  L. 
ed.  700,  Mr.  Justice  Miller,  delivering  the 
opinion  of  the  court,  pertinently  said  (p. 
455): 

"The  vast  pecuniary  results  involved  in 
such  cases,  as  well  ss  the  public  intereet, 
admonish  us  to  proceed  wiUi  care,  and  to 
decide  in  each  case  no  more  than  what  is  dl* 
rectly  in  issue.    .    .    . 

"The  true  ground  on  which  theee  deei- 
sions  rest  is  that  the  sale  by  a  person  wko 
has  the  full  right  to  make,  sell,  and  «n 
I  co^  %  fft^Avx^fc  taxnes  with  it  the  right  to 
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the  lue  of  thftt  miMhine  to  tbe  full  extent  claimed,  aIthot]a>b  th^  canaot  b«  Identlfltd 

to  whieb  it  can  be  nsed  in  point  of  time.  >■  tbe  identical  iharea  purchased  for  Um. 

"The  right  to  nunufaetnre,  the  right  to  ^^SigMBu^o'  SoB^^'"''  "'  ''  *■ 
aell,  and  the  right  to  use,  are  each  labetan- 

tlTC  rlgbte.   and   may  be  granted   or   eon-  rjj^   243 1 

ferred  eeparately  bj  the  patentee^ 
IS]  '"But,  in  the  eewntial  nature  of 
thing!,  wlien  the  patentee,  or  the  perion 
having  hit  rights,  selle  a  machine  or  initru- 
ment  whoae  sole  value  is  in  ita  use,  he  re- 
eeivea  the  eoneideration  for  ita  uee  and  he      A  P^^AL  from  the  United  State.  Olrcnlt 

parU  with  the   right  to  rcetrict  that  use.  ^   '^°">'*  <>*  Appeals  for  the  Second  CSrcnlt 

The  article,   in    the   Unguge  of   the   court,  ^  «"™  »  decree  which  affirmed  a  decree 

paaies  without  the  limit  of  the  monopoly.  <*^  **•"  District  Court  for  the  Southern  Dm- 

That  ii  to  lay,  tbe  patentee  or  hii  auignee  ''^''^  "'  **"  Y"'^'  folding  eertaio  sharM 

having  in  the  act  of  lale  received  all  the  roy-  "f  stock  found  in  the  posseeeion  of  a  bank- 

al^  or  eon»ider»tion  which  he  claims  for  "^"P*  *™  <>'  'tock  broken  to  b*  aaaeU  of 

tbe  UM  of  hi!  invention  in  that  particular  *'"  bankrupt  eiUte.    Revereed. 
maehlD*   or  instrument,    it   ii    open   to  the        ^"  """^  =•«  "^low,  106  C.  a  A.  fiS«, 

uee  of  the  purchaser  without  further  reatric-  ^^t  J"*f  *^*'        ,  ,  ,  ,       , 
tiou   on   account   of   the   monopoly   of   the       ^'"'  '*''**  *'"  *^^  '"  '"^  "P*"'""" 
patenteea."  Mr.    Jameo    L.    Colemmn    argued    the 

Bloomer  v.  McQuewao,  lupra;   Goodyear  cauee,  and,  with  Mr.  Bobert  Dunlap,  llled 

T.  Beverly  Rubber  Co.   1  Cliff.  34B,  354,  Fed.  *  •"'iel  for  appellant: 
Gas.  No.  6,657;   Chaffee  v,  Boston  Belting       *  certificate  of  stock  in  a  corporation  la 

Co.  S2  How.  217,  623,  16  L.  ed.  240,  242j  "***  *•■•  Vropertj  Jtaelf,  but  only  tbe  ori- 

Keeler   v.    Standard    Folding   Bed    Co.    157  ^«n<*  <*^  "»  property  in  the  iharea;  and  U 

U.  S.  «6B,  3B  L.  ed.  848,  16  Sup.  Ct.  Rep.  *"•"  ■"«"  <»'  '*«*  '•  ""*  different  in  kind  or 

jgg  quality  from  every  other  ibare  of  the  lame 

Holding   tbeae   rtewa.   tb.   queation   pro-  '"";?/"f  «>°'P»"y.  the  return  of  a  differ«it 

pounded  by  the  Court  of  ApJeaU  wiU  b.  ""ij'^^  "  *  l,,"*  *,  ^^  .ub.titute   one 

in.we«d  in  tbe  negative,  and  it  U  «  or-  "•^'A'***    "  ""«'"  f  t^  «-°'  -f^J*' 

.  ^  •«       -^  o(  shares,  la  not  a  material  change  in  the 

property  right  held  by  tbe  broker  for  hU 

DiMenting:     Mr   Ju.tice  M^enn..  Mr  ^'r^^^  ^.  ^^        209  „_  g^  3^5   ,2  L. 

Juetice  Holmes,  Mr.  Justice  Lnrian,  and      .   _,,   „.  „        _.     '       .,o   7^   .        r. 

M-    T...fi_  ^.■.  n.-.-.-_  ™-  "36,  28  Sup.  Ct.  Rep.  612,  14  Ann.  Caa. 

Mr.  JuaUce  Van  DoTanter.  ^3,.  „^^__  ,>,!„,,.  4  Johna.  Ch.  4BT.  IS 

^^_  Am.  Dec  606;  Caawell  v.  Putnam,  120  N. 

y.  163,  24  N.  E.  2ST;  Stewart  r.  Drake,  46 

It] 'JAHES  E.  GORMAN,  AppL,  N.    Y.    463;    Horton   v.    Morgan,    19   N.  Y. 

V.  170,  7S  Am.  Deo.  311;  Re  T.  A.  Melntyre  Jt 

Co.  98  C.  0.  A.  381,  174  Fed.  828;  SextM 

—  -   ,   ., V.  Keuler  «  Co.  £26  U.  S.  00-97,  66  L.  ad. 

Copartenera,  Trading  under  the  Name  of  996-1000,  32  Bup.  Ct  Rep.  867;  Harkham 

A.  O.  Brown  ft  Company.  v.  Jaudon,  41  N.  Y.  236;  Skiff  v.  Stoddard, 

f  R«  s    r   n.n«,..^.  -1    lo-oK  1  8'  Conn.  218,  81  L.RJu  102,  2«  AtL  874,  U 

(Bee  S.  C.  Reporter-i  ed.  18-86.)  ^„    j(„.    g^^^i^g  ,.   ^ield,   I   App.   Di». 

BMikmptc,  -  aseets  -  shares  of  stock  39J-  3'  »■  ^-  S«PP-  399. 

tai  posscBBlan  of  bankrupt  broker.  What  the  customer  owned  was  not  neoes- 

Bhsrca  of  stock  in  a  certain  corporation,  sarily   some   speciflc   certificate   or   oertlfi- 

tndoTsed  in  blank,  and  found  in  the  poesei-  sates,   but  tbe  number   of   aharea  of   stook 

sioB  of  a  bankrupt  ftrm  of  stock  broken  which  such  certificate  or  certificates  migbk 

"  H"?""*  «r~t«f  t''"  «»"»'"  have  been  „pn,eat,   and  the  IndividnaUty    of    nuA 

•■  hand  lor  a  customer  for  whom  shares  In  -.rfia-.+-    _..     i_    .    »„„.„.ii_    _*    tw.* 

MCh  corporation  had  been  bought  with  the  p^rt'flcate   '«.  J"   a   transaction   of   that 

imdenUndins   that   they   were   to   be   paid  '"'>^'  *  »»««■  •*  indifference. 
lor  In  full,  there  being  at  the  time  of  the       Riobardeon  r.  Shaw,  809  U.  B.  885,  n  L. 

Khase  an  ample  er^it  balance  with  the  ed.  835,  88  Snp.  Ct.  Rep.  618,  14  Ann.  Cam. 

in  the  customer**  favor,  applicable  on  ggl 

fcneral  bankrupt  estate  for  the  benefit  of  """anged,  equi^  will  follow  the  trust  timd 

areditors,  but  should  be  turned  over  to  such  which  has  been  mingled  with  property  of 

onitomer,    where    they    an   otherwise   tut-  ths  tmstce,  and  f»Kte&  %>«&  Vuk  ^i{tu^i»  A 
»S  Ih  ed.  X%V-V 
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tbe  property  a  lien  for  the  amount  of  the 
trust  funds. 

Taylor  t.  Plumer,  3  Maule  &  6.  576,  2 
Rose,  457,  16  Rerised  Rep.  361;  Hallett's 
Estate,  L.  R.  13  Ch.  Div.  606,  49  L.  J.  Ch. 
N.  S.  415,  42  L.  T.  N.  S.  421,  28  Week. 
Rep.  732;  Central  Nat.  Bank  y.  Connecticut 
Mut.  L.  Ins.  Co.  104  U.  8.  54,  68,  26  L.  ed. 
603,  600;  Van  Alen  ▼.  American  Nat.  Bank, 
52  N.  Y.  1 ;  Re  A.  0.  Brown  &  Co.  171  Fed. 
264;  Baker  ▼.  New  York  Nat.  Exch.  Bank, 
100  N.  Y.  31,  53  Am.  Rep.  150,  2  N.  E.  452; 
American  Sugar  Ref.  Co.  ▼.  Fancher,  145 
N.  Y.  552,  27  L.R.A.  767,  40  N.  E.  206; 
Re  Berry,  77  C.  C.  A.  434,  147  Fed.  208; 
Re  Qraif,  117  Fed.  343;  Smith  ▼.  Mottley, 
160  Fed.  266;  Hurley  v.  Atchison,  T.  &  S. 
F.  R.  Co.  213  U.  S.  126,  63  L.  ed.  729,  20 
Sup.  Ct  Rep.  406. 

The  trustee  stands  in  the  shoes  of  the 
bankrupts.  He  takes  the  property  subject 
to  equities,  and  has  no  better  rights  than 
the  bankrupts.  The  interposition  of  a  trus- 
tee in  bankruptcy  does  not  give  to  general 
creditors  any  rights  to  property  to  which 
they  are  not  entitled.  As  the  250  shares  of 
stock  claimed  by  Gorman  always  belonged 
to  him,  and  never  to  the  bankrupts,  and  as 
the  general  creditors  never  extended  credit 
to  the  bankrupts  on  the  faith  of  Gorman's 
stock,  and  certainly  never  extended  credit 
to  the  bankrupts  on  the  faith  that  said 
bankrupts  would  misappropriate  Gorman's 
stock,  it  remains  that  to  deny  Gorman's 
claim  would  not  only  deprive  him  of  his 
property,  but  would  give  to  the  general  cred- 
itors that  to  which  they  are  not  entitled, 
and  which  they  could  not  in  equity  or  good 
conscience  retain. 

Knatchbull  v.  Hallett,  L.  R.  13  Ch.  Div. 
730,  40  L.  J.  Ch.  N.  S.  415,  42  L.  T.  N.  S. 
421,  28  Week.  Rep.  732;  Re  Berry,  77  C.  C. 
A.  434,  147  Fed.  208;  American  Sugar 
Ref.  Co.  v.  Fancher,  145  N.  Y.  552,  27 
L.R.A.  757,  40  N.  E.  208;  Hurley  v.  Atch- 
ison, T.  &  S.  F.  R.  Co.  213  U.  S.  134,  53 
L.  ed.  734,  20  Sup.  Ct.  Rep.  466;  Richard- 
son V.  Shaw,  200  U.  S.  378,  52  L.  ed.  842, 
28  Sup.  Ct.  Rep.  512,  14  Ann.  Cas.  981; 
Security  Warehousing  Co.  v.  Hand,  200  U. 
S.  415,  423,  51  L.  ed.  1117,  1122,  27  Sup. 
Ct.  Rep.  720,  11  Ann.  Cas.  789;  Thompson 
V.  Fairbanks,  196  U.  S.  516,  526,  49  L.  ed. 
677,  586,  25  Sup.  Ct.  Rep.  306;  Humphrey 
▼.  Tatman,  108  U.  S.  91,  49  L.  ed.  956,  25 
Sup.  Ct.  Rep.  567 ;  York  Mfg.  Co.  v.  Cassell, 
201  U.  S.  344,  352,  50  L.  ed.  782,  785,  26 
Sup.  Ct.  Rep.  481;  Hansel t  v.  Harrison,  105 
U.  8.  401,  26  L.  ed.  1076. 

Certainly  Gorman  has  an  equitable  lien 
on  260  shares  of  Green  Cananea  stock  in  the 
hands  of  the  trustee-appellee,  which  neither 
the  Imnkrupt^  law  nor  the  right  of  gen- 
era/ erediton  cme  diftorbu 
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Hurley  v.  Atchison,  T«  4  8.  F.  K.  Cou 
214  U.  8.  126,  131-136,  63  L.  ed.  729,  783, 
734,  20  Sup.  Ct.  Rep.  466;  Sexton  v.  Keasler 
Co.  225  U.  8.  90,  98,  90,  56  L.  ed.  006, 
1000,  1001,  32  Sup.  Ct  Rep.  667. 

Mr.  Daniel  P.  Hays  argued  the  eanae^ 
and,  with  Mr.  Ralph  Wolf,  filed  a  brief 
for  appellee: 

The  claim  of  the  appellant  is  adverse  to 
that  of  the  general  creditors.  It  is,  of 
course,  clear  that  the  burden  of  proof  was 
upon  the  appellant  to  show  that  his  stocks, 
or  the  proceeds  thereof,  came  into  the  pos- 
session of  the  receiver  or  trustee. 

First  Nat.  Bank  v.  Littlefield,  226  U.  8. 
110,  ante,  145,  33  Sup.  Ct.  Rep.  78;  Peters  ▼. 
Bain,  133  U.  S.  670,  33  L.  ed.  606,  10  8upw 
Ct.  Rep.  354. 

The  appellant  cannot  establish  title  to 
the  specific  350  shares  of  Copper  stock 
found  after  bankruptcy,  unless  he  identifies 
such  certificates  as  having  been  purchased 
for  him.     This  appellant  has  not  done. 

Ibid;  Empire  State  Surety  Co.  v.  Carroll 
County,  114  C.  C.  A.  435,  104  Fed.  593; 
Crawford  County  v.  Strawn,  15  L.R.A. 
(N.S.)  1100,  84  C.  C.  A.  553,  157  Fed.  49; 
City  Bank  v.  Blackmore,  21  C.  C.  A.  514, 
43  U.  S.  App.  617,  75  Fed.  771;  Re  Hicks. 
170  N.  Y.  195,  63  N.  E.  276;  Lowe  v.  Jones, 
192  Mass.  94,  6  L.R.A.(N.S.)  487,  116  Am. 
St.  Rep.  225,  78  N.  E.  402,  7  Ann.  Cas.  55. 

The  United  States  circuit  court  of  appeals 
for  the  second  circuit  has  uniformly  applied 
this  rule  in  determining  the  rights  of 
owners  reclaiming  stocks  from  a  receiver  in 
bankruptcy  of  a  brokerage  firm. 

Re  Berry,  79  C.  C.  A.  124,  149  Fed.  176; 
Re  T.  A.  Mclntyre  &  Co.  104  C.  C.  A.  424. 
181  Fed.  960;  Re  Brown,  107  C.  C.  A.  656. 
185  Fed.  766;  Re  Ennis,  109  C.  C.  A.  476. 
187  Fed.  728,  113  C.  C.  A.  354,  193  Fed.  30. 

The  concurrent  action  of  two  courts  upon 
questions  of  fact  will  not  be  disturbed,  ex- 
cept in  case  of  manifest  error, — a  condition 
which  does  not  here  obtain. 

First  Nat.  Bank  v.  Littlefield,  226  U.  S. 
110,  ante,  145,  33  Sup.  Ct.  Rep.  78;  Brain- 
ard  V.  Buck,  184  U.  S.  99,  46  L.  ed.  449,  22 
Sup.  Ct  Rep.  458;  Stuart  v.  Hayden,  169 
U.  S.  1,  42  L.  ed.  639,  18  Sup.  Ct.  Rep.  274. 

The  mere  fact  that  there  came  into  the 
possession  of  the  receiA'er  350  shares  of 
Green  Cananea  Copper  stock  does  not, 
without  further  proof,  entitle  the  appellant 
thereto. 

Rt  T.  A.  Mclntyre  &  Co.  104  C.  a  A. 
424,  181  Fed.  960;  Re  Berry,  70  a  C.  A, 
124,  140  Fed.  176;  Thomas  v.  Taggart,  20f 
U.  S.  385,  52  L.  ed.  845,  28  Sup.  Ct  lUp. 
510;  Re  Brown,  107  a  C.  A.  656,  146  ML 
766,  113  C.  C.  A.  354,  103  Fed.  30;  B« 
EnnVt,  109  a  C.  A.  476, 187  Fed.  728;  P«l«s 
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▼.  Bain,  133  U.  8.  070,  33  L.  ed.  096,  10 
8up.  Ct.  Rep.  354;  Crawford  County  ▼. 
Strawn,  35  L.R.A.(N.S.)  1100,  84  C.  C.  A. 
663,  157  Fed.  49;  Re  Hicka,  170  N.  Y.  195, 
C3  N.  £.  276;  Lowe  v.  Jones,  192  Mass.  94, 
6  L.R.A.(N.S.)  489,  116  Am.  St  Rep.  225, 
78  N.  £.  402,  7  Ann.  Cas.  651;  Empire 
State  Surety  Co.  ▼.  Carroll  Coanty,  114  0, 
0.  A.  435,  194  Fed.  593. 

Mr.  Justice  Day  delivered  the  opinion  of 

the  court: 

This  case  presents  a  controversy  over  250 
shares  of  Green  Cananea  Copper  Company 
stock,  which  came  into  the  possession  of 
the  trustee  in  bankruptcy  of  Albert  O. 
Brown  and  others,  copartners,  trading  un- 
der the  name  of  A.  0.  Brown  &  Company. 
Appellant,  James  E.  Gorman,  claimed  to  be 
the  owner  of  the  shares  of  stock,  and  in- 
stituted proceedings  in  the  district  court 
to  recover  them.  The  matter  was  referred 
to  a  special  master,  who  found  the  facts  and 
recommended  the  transfer  of  the  stock  to 
the  claimant.  The  district  court,  upon  hear- 
ing, ruled  otherwise,  and,  upon  appeal  to 
the  circuit  court  of  appeals,  the  ruling  of 
the  district  court  was  sustained. 

The  claimant  for  a  year  or  more  before 
the  failure  of  A.  0.  Brown  &  Company  was 
a  customer  dealing  with  one  of  the  Chicago 
offices  of  that  firm,  buying  stocks  on  mar- 
gin and  also  paying  for  them  in  full.  On 
22]or  about  April  14,  1903,  *Gorman  di- 
rected the  Chicago  office  to  buy  250  shares  of 
Green  Cananea  Copper  stock  for  him.  The 
stock  was  bought  on  the  understanding  that 
it  was  to  be  paid  for  in  full,  and  at  the  time 
that  the  order  was  executed  the  claimant 
had  an  ample  credit  balance  with  the  firm, 
applicable  on  its  books  to  the  payment  in 
full  of  the  shares  purchased.  The  certifi- 
cates of  stock  were  left  by  the  claimant  in 
the  possession  of  the  broker,  subject  to  the 
claimant's  future  order.  The  books  of  the 
bankrupt  firm  show  that  on  April  14,  1908, 
they  bought  for  the  account  of  Gorman,  100 
shares  of  Green  Cananea  Copper  stock,  and 
received  certificate  A-335.     This  certificate 

was  delivered  to  J.  T.  on  May 

6,  1908,  on  account  of  a  sale  from  H.  Wright 
&  Company,  of  Cleveland,  Ohio.  On  April 
14,  1908,  the  bankrupt  firm  bought  for  the 
claimant  50  shares  of  Green  Cananea  Cop- 
per stock,  and  received  certificate  T-11083. 
This  certificate  was,  on  May  14,  1908,  de- 
livered to  DeCoppet  &  Doremus,  en  account 
of  balance  of  trade  on  that  date.  On  April 
14,  1908,  the  bankrupt  firm  bought  for  the 
claimant  50  shares  of  the  same  stock,  and 
received  certificate  B-6589.  This  certificate 
was  delivered  to  DeCoppet  &  Doremus  on 
April  16,  1908,  on  account  of  the  sale  of 
L.  E.  Gorton,  of  Detroit,  MicbifaiL  Ob 
ft7  Ij.  ed. 


April  14,  1908,  the  bankrupt  firm  bought 
for  the  claimant  60  shares  of  the  same 
stock,  and  received  certificate  B-6537.  This 
certificate  was  delivered  to  Carpenter  k 
Baggott  on  May  14,  1908,  on  account  of  a 
sale  to  Parson,  Snyder,  &  Company,  of 
Clevelandt  Ohio,  llie  receiver  in  bank- 
ruptcy, now  the  trustee,  came  Into  the  pos- 
session of,  and  still  has  in  his  possession, 
certificates  indorsed  in  blank  for  an  aggre- 
gate of  350  shares  of  Gr^n  Cananea  Cop- 
per stock.  As  to  this  stock  no  claim  has 
been  filed  with  the  receiver  or  trustee,  al- 
though the  master  says  the  time  for  filing 
claims  hss  expired.  The  certificates  of  stock 
in  question,  with  those  purchased  for  other 
clients,  which  were  paid  for  in  full  or  were 
purchased  on  margin,  were  *placed  with-[SS 
out  discrimination  in  the  same  tin  box.  It 
was  customary  to  take  certificates  to  make 
delivery  from  that  box,  indiscriminately,  un- 
less the  certificate  had  been  transferred  to 
the  name  of  the  customer.  At  no  time  be- 
fore the  failure  did  the  claimant  receive  his 
shares  of  the  Green  Cananea  Copper  itodc, 
nor  did  he  order  its  sale. 

Upon  these  facts  the  question  is,  Are 
these  shares  of  stock  a  part  of  the  general 
estate  for  the  benefit  of  creditors,  or  should 
they  be  turned  over  to  the  claimants? 

In  Richardson  ▼.  Shaw,  209  U.  S.  365, 
52  L.  ed.  836,  28  Sup.  Ct.  Rep.  612,  14  Ann. 
Css.  981,  the  nature  of  this  property  was 
the  subject  of  discussion  and  decision  in 
this  court.  In  that  case  a  broker,  who  had 
been  adjudicated  a  bankrupt,  shortly  before 
the  bankruptcy,  and  after  his  insolvency, 
turned  over  upon  demand  to  a  customer 
shares  of  stock  similar  to  those  which  had 
been  held  for  the  customer,  and  for  an  equal 
number  of  shares.  It  was  contended  that, 
under  the  circumstances,  this  delivery  of 
certificates  amounted  to  a  preference  under 
the  bankruptcy  act.  This  court  therefore 
had  to  consider  the  legal  relation  of  cus- 
tomer and  broker,  in  buying  and  holding 
shares  of  stock,  and  it  was  held  that  the 
certificates  of  stock  were  not  the  property 
itself,  but  merely  the  evidence  of  it,  and 
that  a  certificate  for  the  same  number  of 
shares  represented  precisely  the  same  kind 
and  value  of  property  as  another  certificate 
for  a  like  number  of  shares  in  the  same  cor- 
poration ;  that  the  return  of  a  different  oer- 
tificate  or  the  substitution  of  one  certificate 
for  another  made  no  material  change  in  the 
property  right  of  the  customer;  that  sueh 
shares  were  unlike  distinct  articles  of  per- 
sonal property,  differing  in  kind  or  value, 
as  a  horse,  wagon,  or  harness,  and  that 
stock  has  no  earmark  which  distinguishes 
one  share  from  another,  but  is  like  grain 
of  a  uniform  quality  in  an  elevator,  one 
bushel  btinf  of  tha  lajna  VSa^.  vi^ 'li^^'^ 
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toother.  It  was  therefore  concluded  that 
the  turning  over  of  the  certificates  for  the 
shares  of  stock  belonging  to  the  customer, 
24]and  *held  bj  the  broker  for  him,  did  not 
amount  to  a  preferential  transfer  of  the 
bankrupt's  property. 

In  the  subsequent  case  of  Sexton  v.  Kess- 
tor  &  Co.  226  U.  8.  00,  66  L.  ed.  996,  82 
Sup.  Ot.  Rep.  667,  this  court,  speaking  of 
the  relation  of  customer  and  broker,  said 
Cp.  87): 

-when  a  broker  agrees  to  carry  stock  for 
a  customer,  he  may  buy  stock  to  fill  sev- 
eral orders  in  a  lump;  he  may  increase  his 
single  purchase  by  stock  of  the  same  kind 
that  ht  wants  for  himself;  he  may  pledge 
the  whole  block  thus  purchased  for  what 
sum  he  likes,  or  deliver  it  all  in  satisfaction 
of  later  orders,  and  he  may  satisfy  the 
earlier  customer  with  any  stock  that  he 
has  on  hand  or  that  he  buys  when  the  time 
for  delivery  comes.  Yet,  as  he  is  bound  to 
keep  stock  enough  to  satisfy  his  contracts, 
as  the  New  York  firm  in  this  case  was 
bound  to  substitute  other  security  if  it  with- 
drew any,  the  customer  is  held  to  have  such 
an  interest  that  a  delivery  to  him  by  an 
insolvent  broker  is  not  a  preference.  Rich- 
ardson V.  Shaw,  supra;  Markham  v.  Jaudon, 
41  N.  Y.  236.  So,  a  depositor  in  a  grain 
elevator  may  have  a  property  in  grain  in 
A  certain  elevator,  although  the  keeper  is 
at  liberty  to  mix  his  ovm  or  other  grain 
with  the  deposit,  and  empty  and  refill  the 
receptacle  twenty  times  before  making  good 
bis  receipt  to  the  depositor  concerned." 

It  is  therefore  unnecessary  for  a  cus* 
tomer,  where  shares  of  stock  of  the  same 
kind  are  in  the  hands  of  a  broker,  being 
held  to  satisfy  his  claims,  to  be  able  to  put 
his  finger  upon  the  identical  certificates  of 
stock  purchased  for  him.  It  is  enough  that 
the  broker  has  shares  of  the  same  kind 
which  are  legally  subject  to  the  demand  ol 
the  customer.  And  in  this  respect  the 
trustee  in  bankruptcy  is  in  the  same  posi- 
tion as  the  broker.  Richardson  v.  Shaw, 
supra. 

It  is  said,  however,  that  the  shares  in 
this  particular  case  are  not  so  identified 
as  to  come  within  the  rule.  But  it  does  ap- 
pear that  at  the  time  of  bankruptcy  cer- 
85]tificates  *were  found  in  the  bankrupt's 
possession  in  an  amount  greater  than  those 
which  should  have  been  on  hand  for  this 
customer,  and  the  significant  fact  is  shown 
that  no  other  customer  claimed  any  right 
in  those  shares  of  stock.  It  was,  as  we  have 
seen,  the  duty  of  the  broker,  if  he  sold  the 
shares  specifically  purchased  for  the  appel- 
lant, to  buy  others  of  like  kind,  and  to  keep 
oa  hand  subject  to  the  order  of  the  cus- 
tomer  certificates  sufficient  for  the  legiti- 
amte  deaumdB  upon  Urn.  If  he  did  tills, 
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the  identification  of  particular  certificates 
is  unimportant.  Furthermore,  it  was  the 
right  and  duty  of  the  broker,  if  lie  sold  the 
certificates,  to  use  his  own  funds  to  keep 
the  amount  good,  and  this  he  could  do  with- 
out depleting  his  estate  to  the  detriment  of 
other  creditors  who  had  no  property  rights 
in  the  certificates  held  for  particular  cus- 
tomers. No  creditor  could  justly  demand 
that  the  estate  be  augmented  by  a  wrong- 
ful conversion  of  the  property  of  another 
in  this  manner,  or  the  application  to  the 
general  estate  of  property  which  never 
rightfully  belonged  to  the  bankrupt. 

The  ground  upon  which  the  circuit  court 
of  appeals  decided  the  case  seems  to  have 
been  that  the  certificates  were  not  sulB- 
ciently  identified;  but,  as  we  have  said, 
they  were  on  hand  to  an  amount  claimed  by 
the  appellant,  and  more,  and  were  not 
claimed  by  any  other  customer.  We  think 
there  should  be  no  presumption  that  the 
stock  was  stolen  or  embezzled  with  intent 
to  deprive  the  rightful  owner  of  it,  and 
when  the  unclaimed  shares  are  found  in 
the  possession  of  the  bankrupt  it  is  only 
fair  to  accept  the  general  presumption  in 
favor  of  fair  dealing,  and  to  decide,  in  the 
absence  of  countervailing  proof,  that  the 
broker,  out  of  his  funds,  has  supplied  the 
deficiency  for  the  benefit  of  his  customer, 
which  he  had  a  perfect  right  to  do. 

Judgment  reversed. 


•CHARLES  E.  BARRETT,  Plff.  in  Err.,[88 

V. 

STATE  OF  INDIANA. 

(See  S.  C.  Reporter's  ed.  26-31.) 

Constitutional  law  —  police  power  — 
due  process  of  law  —  regulating  en- 
tries in  coal  mines. 

1.  Requiring  entries  in  coal  mines,  where 
drivers  are  required  to  drive  with  mine  cars, 
to  have  an  unobstructed  space  of  at  least 
2  feet  in  width  outside  the  rails,  as  is  done 
by  Burns's  Anno.  Stat.  (Ind.)  190fi,  §  8582, 
is  a  valid  exercise  of  the  police  power  of  the 
state,  and  does  not  violate  the  14th  Amend- 
ment to  the  Federal  Constitution. 

[For  other  ca^es.  see  Constitntionnl  liftw.  IV. 
c.  3:  IV.  b,  7.  In  DlRest  Sup.  Ct.  1908.1 

Constitutional  law  —  equal  protection  of 

the  laws  —  classification  —  regulating 

entries  in  coal  mines. 

2.  Singling  out  bituminous  coal  mines  and 
omitting  block  coal  mines  when  requiring 
entries  to  be  of  not  less  than  a  prescribed 
width,  as  is  done  by  Burns's  Anno.  Stat. 

Note. — On  statutory  regulations  for  the 
protection  of  workmen  in  mines — see  note 
to  Consolidated  Coal  &  Min.  Co.  v.  Floyd, 
25  L.1LA.  a48. 
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(Ind.)  1008,  §  8582,  does  not  deny  the  equal 

frotcction  of  the  laws. 
For  other  cases,  see  Constitutional  Law,  IV. 
a,  6,  b,  In  Digest  Sup.  Ct.  1908.] 

[No.  245.] 

Submitted  April  18,  1913.    Decided  May  26, 

1913. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Indiana  to  review  a  judgment 
which,  on  a  second  appeal,  affirmed  a  con- 
viction in  the  Sullivan  Circuit  Court  for 
violation  of  a  statute  requiring  entries  in 
coal  mines  to  be  of  not  less  than  a  prescribed 
width.    Affirmed. 

See  same  case  below,  175  Ind.  112,  93  N. 
£.  643. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  G.  Chaney  and  Charles 
B.  Barrett  submitted  the  cause  for  plain- 
tiff in  error: 

The  act  in  question  denies  the  equal^pro- 
tection  of  the  law  to  the  person  or  per- 
sons engaged  in  the  mining  of  coal  in  cer- 
tain districts  of  the  state.  It  grants  special 
privileges  to  another  class  of  citizens 
engaged  in  mining  coal  in  what  is  known  as 
the  block  coal  district,  and  denies  these 
priyileges  to  all  other  persons.  This  ques- 
tion is  presented  by  the  motion  to  quash  the 
affidavit,  by  the  demurrer  of  appellant  to 
the  affidavit,  and  by  the  special  answers 
of  appellant. 

Chicago,  M.  &  St  P.  R.  Co.  v.  Westby,  46 
L.R.A.(N.S.)  — ,  102  C.  C.  A.  65,  178  Fed. 
619;  Bells  Gap.  R.  Co.  v.  Pennsylvania,  134 
U.  S.  232-237,  33  L.  ed.  892-895,  10  Sup. 
Ct.  Rep.  533;  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Ellis,  165  U.  S.  150-159,  41  L.  ed.  666-669, 
17  Sup.  Ct.  Rep.  255;  Yick  Wo  v.  Hopkins, 
118  U.  8.  356-359,  30  L.  ed.  220,  221,  6 
Sup.  Ct.  Rep.  1064;  Cotting  ▼.  Kansas  City 
Stock  Yards  Co.  (Cotting  v.  Godard)  183 
U.  S.  79,  46  L.  ed.  92,  22  Sup.  Ct.  Rep.  30; 
Barbier  v.  Connolly,  113  U.  S.  27-31,  28 
1j.  ed.  923,  924,  5  Sup.  Ct.  Rep.  357;  Santa 
Clara  County  v.  Southern  P.  R.  Co.  118  U. 
8.  394,  30  L.  ed.  118,  6  Sup.  Ct.  Rep.  1132; 
Pembina  Consol.  Silver  Min.  &  Mill.  Co.  ▼. 
Pennsylvania,  126  U.  8.  181,  31  L.  ed.  650, 
2  Inters.  Com.  Rep.  24,  8  Sup.  Ct.  Rep.  737; 
Charlotte,  C.  &  A.  R.  Co.  v.  Gibbes,  142  U. 
8.  386,  35  L.  ed.  1051,  12  Sup.  Ct.  Rep.  255; 
Covington  &  L.  Tump.  Road  Co.  v.  Sand- 
ford,  164  U.  8.  578,  41  L.  ed.  560,  17  Sup. 
Ct  Rep.  198;  Smyth  ▼.  Ames,  169  U.  8. 
466,  42  L.  ed.  819,  18  Sup.  Ct.  Rep.  418; 
Tiedeman,  Pol.  Power,  1886  §  3,  pp.  12,  13. 
Toledo,  W.  &  W.  R.  Co.  v.  Jacksonville,  67 
OL  37,  16  Am.  Rep.  611;  Lake  View  v. 
Bom  Hin  Cemetery  Co.  70  111.  192,  22  Am. 
lUpi  71;  Southern  R.  Cow  ▼.  Greoie^  216  U. 
ft7  Ii.  ed. 


S.  400,  54  L.  ed.  536,  30  Sup.  Ct.  Rep.  287, 
17  Ann.  Caa.  1247;  SUte  v.  Gantz,  124  La. 
535,  24  L.R.A.(N.S.)  1072,  50  So.  524;  Ar- 
mour &  Go.  V.  Augusta,  134  Ga.  178,  27 
LJLA.(N.S.)  676,  67  S.  E.  417;  Henry  ▼. 
Campbell,  133  Ga.  882,  27  L.R.A.(N.a) 
283,  67  S.  E.  390,  10  Ann.  Cas.  178;  Mer- 
gen  ▼.  Denver,  46  Colo.  385,  104  Pao.  399. 

The  business  of  mining  coal  is  not  dif- 
ferent in  kind  from  the  business  of  any 
large  mercantile  or  manufacturing  com- 
pany whose  capital,  experience,  and  facili- 
ties may  enable  it  to  have  a  widely  extended 
patronage;  but  such  characteristics  do  not 
make  the  business  one  which  is  affected  with 
a  public  interest. 

State  ex  rel.  Star  Pub.  Co.  v.  Associated 
Press,  169  Mo.  410,  61  L.ILA.  161,  81  Am. 
St.  Rep.  368,  60  8.  W.  91. 

The  purpose  of  the  14th  Amendment  to 
the  Constitution  is,  among  other  things, 
to  protect  the  rights  of  those  engaged  in 
private  business,  and  protect  them  in  the 
use  of  their  own  property,  and  prohibit 
unjust  interference  therewith  by  any  per- 
son not  entitled  to  share  in  the  control  or 
management  thereof. 

American  Surety  Co.  v.  8hallenberg«r» 
183  Fed.  636;  Chesapeake  &  P.  Teleph.  Co. 
V.  Manning,  186  U.  S.  238,  46  L.  ed.  1144, 
22  Sup.  Ct.  Rep.  881 ;  Ex  parte  Dickey,  144 
Cat.  234,  66  L.R.A.  028,  103  Ahl  St.  Rep. 
82,  77  Pac.  924,  1  Ann.  Cas.  428;  People  ex 
rel.  Rodgers  v.  Coler,  166  N.  Y.  1,  52  L.Rjl. 
814,  82  Am.  St.  Rep.  605,  69  N.  E.  716; 
Street  v.  Vamey  Electrical  Supply  Co.  160 
Ind.  338,  61  L.R.A.  154,  98  Am.  St.  Rep. 
325,  66  N.  E.  895. 

The  second  paragraph  of  appellant's 
special  plea  avers  such  a  state  of  facts  as 
clearly  shows  that  appellant  in  the  opera- 
tion of  the  coal  mine  referred  to  in  the  af- 
fidavit fell  within  the  exception  or  proviso 
clause  of  the  act.  The  answer  further  shows 
the  act  of  1907  to  be  class  legislation,  and 
shows  that  appellant  is,  by  its  terms,  denied 
the  equal  protection  of  the  law.  It  was  er- 
ror for  the  lower  court  to  sustain  the  de- 
murrer of  the  appellee  to  this  paragraph  of 
answer. 

Greene  v.  State  ,  83  Neb.  84,  131  Am.  St. 
Rep.  626,  119  N.  W.  6. 

Mr.  Thomaa  M.  Honan,  Attorney  Gen- 
eral of  Indiana,  submitted  the  cause  for 
defendant  in  error:  Messrs.  Edwin  Corr, 
Thomas  H.  Branaman,  and  James  E.  Mc- 
Cullougb  were  on  the  brief: 

The  passing  of  our  forests  and  the  de- 
velopment of  industry  make  the  development 
of  our  coal  deposits  necessary  and  desir- 
able. Necessity  for  the  proper  regulation 
of  operations  of  such  mines  results  for  tha 
protsetloii  tl  tbnna  ^^<^  ^c»f^  V^«L^^:&.^  v&^ 
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such  regulation  is  too  clearly  within  the 
police  power  to  be  questioned. 

Heath  &  M.  Mfg.  Co.  v.  Worst,  207  U.  S. 
338,  52  L.  ed.  236,  28  Sup.  Ct.  Rep.  114; 
Gundling  ▼.  Chicago,  177  U.  S.  183,  44  L. 
ed.  726,  20  Sup.  Ct  Rep.  633;  Consolidated 
Coal  Co.  y.  Hlinois,  185  U.  S.  203,  46  L.  ed. 
872,  22  Sup.  Ct.  Rep.  616;  McLean  ▼.  Ar- 
kansas, 211  U.  S.  539,  53  L.  ed.  312,  29 
Sup.  Ct.  Rep.  206. 

Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

The  plaintiff  in  error  was  convicted  in  a 
circuit  court  of  Indiana  of  the  violation  of 
a  statute  of  that  state,  requiring  entries  in 
certain  coal  mines  to  be  of  not  less  than  a 
28]pre8cribed  *width.  The  case  was  twice 
before  the  supreme  court  of  Indiana.  172 
Ind.  169,  87  N.  E.  7;  176  Ind.  112,  93  N. 
E.  543.  From  the  judgment  in  the  latter 
case,  a^rming  the  conviction,  a  writ  of 
eVror  was  prosecuted.  The  assignments  of 
error  raise  the  question  of  the  validity  of 
the  statute  under  the  14th  Amendment  to 
the  Constitution  of  the  United  States. 

The  statute  provides  (Bums's  Anno. 
Stat.  [Ind.]  1908): 

*'8582.  Width  of  entries.— 1.  That  it  shall 
be  unlawful  for  any  owner,  lessee,  agent, 
or  operator  of  any  coal  mine  within  the 
state  of  Indiana,  to  make,  dig,  construct, 
or  cause  to  be  made,  dug,  or  eonstructcd, 
any  entry  or  trackway  after  the  taking 
effect  of  this  act,  in  any  coal  mine  in  the 
state  of  Indiana  where  drivers  are  required 
to  drive  with  mine  car  or  cars  unless  there 
shall  be  a  space  provided  on  one  or  both 
sides  continuously  of  any  track  or  tracks, 
measured  from  the  rail,  in  any  such  entry, 
of  at  least  two  (2)  feet  in  width,  free  from 
any  props,  loose  slate,  ddhris,  or  other  ob- 
struction, so  that  the  driver  may  get  away 
from  the  car  or  cars  and  track  in  event  of 
collision,  wreck,  or  other  accident.  It  shall 
be  unlawful  for  any  employee,  person,  or 
persons  to  knowingly,  purposely,  or  ma- 
liciously place  any  obstruction  within  said 
space  as  herein  provided:  Provided,  That 
the  geological  veins  of  coal  numbers  three 
and  four,  commonly  known  as  the  lower  and 
upper  veins  in  the  block  coal  fields  of  In- 
diana, shall  be  exempt  from  the  provisions 
of  this  act." 

The  next  section  provides  that  anyone 
violating  the  act  shall  be  guilty  of  a  mis- 
demeanor, and  prescribes  the  penalty. 

That  the  legislatures  of  the  states  may, 
in  the  exercise  of  the  police  power,  regulate 
a  laiitful  business,  is  too  well  settled  to  re- 
quire more  than  a  reference  to  some. of  the 
cases  in  this  court  in  which  that  right  has 
Vpn  sustained  as  against  objections  under 
M9]tbe  14tb  Amendment  *Gundling  v.  Chi- ' 
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cago,  177  U.  S.  183,  44  L.  ed.  726,  20  Snp. 
Ct.  Rep.  633;  Jacobson  v.  Massachusetts, 
197  U.  S.  11,  49  L.  ed.  643,  25  Sup.  Ct.  Rep. 
358,  3  Ann.  Cas.  765;  McLean  v.  Arkansas, 
211  U.  S.  539,  53  L.  ed.  315,  29  Sup.  Ct. 
Rep.  206;  Williams  v.  Arkansas,  217  U. 
S.  79,  54  L.  ed.  673,  30  Sup.  Ct.  Rep.  498, 
18  Ann.  Cas.  865;  Watson  v.  Maryland,  218 
U.  S.  173,  54  L.  ed.  987,  30  Sup.  Ct.  Rep. 
644;  Schmidinger  v.  Chicago,  226  U.  S.  578, 
ante,  364,  33  Sup.  Ct  Rep.  182.  That  the 
mining  of  coal  is  a  dangerous  business  and 
therefore  subject  to  regulation  is  also  well 
settled.  It  is  an  occupation  carried  on  at 
varying  depths  beneath  the  surface  of  the 
earth,  amidst  surroundings  entailing  dan- 
ger to  life  and  limb,  and  has  been,  as  it  may 
be,  the  subject  of  regulation  in  the  coal- 
mining states  by  statutes  which  seek  to  se- 
cure the  safety  of  those  thus  employed. 
The  legislature  is  itself  the  judge  of  tlM 
means  necessary  and  proper  to  that  end, 
and  only  such  regulations  as  are  palpably 
arbitrary  can  be  set  aside  because  of  the 
requirements  of  due  process  of  law  under 
the  Federal  Constitution.  When  such  regu- 
lations have  a  reasonable  relation  to  the 
subject-matter,  and  are  not  arbitrary  and 
oppressive,  it  is  not  for  the  courts  to  say 
that  they  are  beyond  the  exercise  of  the 
legitimate  power  of  legislation.  Carroll  v. 
Greenwich  Ins.  Co.  199  U.  S.  401.  50  L.  ed. 
246,  26  Sup.  Ct.  Rep.  60;  Lindaley  v.  Nat- 
ural Carbonic  Gas  Co.  220  U.  S.  61.  55  L. 
ed.  369,  31  Sup.  Ct.  Rep.  337.  Ann.  Cas. 
1912  C,  160. 

We  are  unable  to  say  that  the  require- 
ment that  entries  shall  have  a  certain 
width  beyond  the  tracks,  as  proscribed  by 
this  statute,  would  not  promote  the  safe^ 
of  the  employees  engaged  in  that  work. 
The  legislature  found,  for  reasons  KufTicient 
to  itself,  that  such  additional  width,  kept 
clear  of  obstructions,  would  promote  the 
safety  of  the  omployocR.  and  we  are  not  pre* 
pared  to  say  that  in  enacting  such  legisla- 
tion  it   violated   the   Federal   Constitution. 

It  is  argued  that  the  act  in  question  is 
also  violative  of  the  equal  protection  clause 
of  the  14th  Amendment,  in  that  it  applies 
to  bituminous  coal  mines,  but  not  to  block 
coal  mines.  The  equal  protection  of  the 
laws  requires  laws  of  like  application  to 
all  similarly  situated:  but  in  selecting  some 
classes  and  leaving  out  others  the  legisla- 
ture, while  it  keeps  within  this  principle, 
is,  and  may  be,  ^allowed  wide  discretion. [SO 
It  is  the  province  of  the  legislature  to  make 
the  laws,  and  of  the  courts  to  enforce  them. 
This  court  has  had  such  frequent  occasioa 
to  consider  this  matter  that  extended  di** 
cussion  is  not  necessary  now.  The  legia- 
fature  is  permittcfl  to  make  a  reasonabli 
classification,  and  before  a  court  can  inter- 
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lere  with  the  ezereiBe  of  its  judgment,  it 
muflt  be  able  to  say  "that  there  is  no  fair 
reason  for  the  law  that  would  not  require 
with  equal  force  its  extension  to  others 
whom  it  leaves  untouched."  This  was  one 
test  laid  down  in  Missouri,  K.  A  T.  R.  Co. 
y.  May,  104  U.  S.  267,  48  L.  ed.  071,  24  Sup. 
Ct.  Rep.  638,  and  has  been  quoted  and  fol- 
lowed with  approval  in  Williams  v.  Arkan- 
sas, 217  U.  S.  79,  54  L.  ed.  673,  30  Sup.  Ct. 
Rep.  403,  18  Ann.  Cas.  866,  and  Watson  ?. 
Maryland,  218  U.  8.  173,  64  L.  ed.  987,  30 
Sup.  Ct.  Rep.  644.  In  noticing  this  con- 
tention the  supreme  court  of  Indiana,  when 
the  ease  was  first  before  it  (172  Ind.  169, 
87  N.  E.  7),  reviewed  the  situation  in  thnt 
state,  as  evidenced  by  official  reports  con- 
cerning the  coal-mining  industry,  and  noted 
the  great  difference  in  the  production  and 
number  of  mines  between  what  are  called 
the  block  veins  of  coal  and  the  bituminous 
veins  of  coal  existing  in  the  state,  and  also 
the  different  depths  at  which  coal  is  mined 
in  the  strata  of  block  and  bituminous  coal, 
and  concluded  its  discussion  of  this  tab- 
ject,  as  follows: 

'*It  is  not  unlikely  that  there  is  in  fact 
a  difference  in  the  degree  of  danger  in  min- 
ing the  two  kinds  of  coal.  We  at  least 
cannot  say  the  contrary.  If  so,  it  must  be 
presumed  that  the  legislature  informed  it- 
self upon  that  subject.  It  may  be  that 
mining  coal  at  a  distance  of  165  feet  from 
the  surface  is  more  hazardous  than  mining 
it  at  90  feet.  These  matters,  with  the  rela- 
tive output,  relative  number  of  mines  and 
persons  employed,  may  have  entered  into 
the  consideration  as  requiring  the  act  in 
one  case,  and  not  in  tlie  other,  and  while 
the  relative  number  of  employees,  mines, 
and  the  output  might  not  be  a  proper  clas- 
sification if  applied  to  persons  in  the  same 
class  of  work,  or  under  the  same  conditions, 
81]we  cannot  say  that  *they  are  not  dif- 
ferent at  different  depths  and  In  different 
kinds  of  coal,  and  must  presume  that  they 
are;  at  least,  we  cannot  say  that,  as  applied 
to  all  persons  alike  employed  in  mining  bi- 
tuminous coal,  the  act  is  invalid  because 
not  applicable  to  block  mining,  and  we  can- 
not say  that  the  act  is  unreasonable,  or 
determine  as  to  its  propriety  or  impro- 
priety, and  to  doubt  its  constitutionality  is 
to  resolve  in  favor  of  its  constitutionality." 

This  is  a  reasonable  disposition  of  the 
matter,  and  we  concur  in  the  eonclusion 
reached  by  the  supreme  court  of  Indiana  in 
this  respect.  We  are  unable  to  say  that  the 
application  of  the  law  to  bituminous  coal 
mines  and  the  omission  of  block  eoal  mines 
was  such  arbitrary  discrimination  as  to  ren- 
der the  act  unconstitutional. 

We  find  no  error  in  the  judgment  of  the 
Bupreme  Court  in  affirming  the  conTiction, 
Mai  it  is  MiBrme4f 
0f  ^eO. 
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Attachment  —  jariadiction  —  against 
nonresident. 

1.  The  change  in  the  law  effected  by  the 
act  of  August  18,  1888  (26  Stat,  at  L.  438, 
chap.  866,  U.  S.  Comp.  Stat.  1901,  p.  508), 
permitting  suits  to  be  brought  in  tne  Fed- 
eral courto  in  the  district  of  the  residence 
either  of  the  plaintiff  or  defendant,  did  not 
abrogate  the  settled  rule  that  no  attach- 
ment can  issue  out  of  a  Federal  court  in  a 
case  where  a  defendant,  by  reason  of  his 
nonresidence,  was  not  and  could  not  be  per- 
sonally served  with  process,  and  did  not 
appear. 

[For    other    cases,    see    Attachment,    II.,    la 
Digest   Sup.  Ct.   1908.1 

Special    appearance  —  effect    to    giTe 
Jurisdiction. 

2.  A  nonresident  defendant  not  personal- 
ly served  in  an  attachment  suit  does  not 
submit  to  the  jurisdiction  of  the  court  by 
specially  appearing  for  the  purpose  of  ob- 
jecting to  tne  jurisdiction  on  tbe  ground, 
among  others,  that  the  property  in  ques- 
tion was  not  subject  to  attachment  or  gar- 
nishment. 

[For   other   cases,   see   Appearaaoe,   III.,   la 
Digest  Bap.  Ct.  1908.] 
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IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Northern  District 
of  West  Virginia  to  review  a  decree  dismiss- 
ing an  attachment  suit  against  a  nonresi- 
dent who  was  not  personally  served  with 
process  and  who  did  not  appear.  Affirmed. 
The  facts  are  stated  in  the  opinion. 

Mr.  Osborne  I.  Yellott  argued  the 
cause  and  filed  a  brief  for  plaintiff  in  error. 

Messrs.  William  L.  Rawls  and  Frank 
Gosnell  argued  the  cause,  and,  with  Mr. 
Oeorge  Weems  Williams,  filed  a  brief  for 
defendant  in  error. 

Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

This  case  involves  the  Jurisdiction  of  a 
eirouit  court  of  the  United  States  to  issue 
an  order  of  attachment  in  a  case  where  no 
personal  service  oould  be  had  upon  the  de- 
fendant, and  wherein  there  was  no  per* 
sonal  appearance  to  the  action. 

The  case  was  begun  in  the  circuit  court  of 
the  United  ^States  for  the  northern  dis-[S 8 
trict  of  West  Virginia  to  reeov^c  V^  ^^i&X 
upon  oeT\jLm  ^Tom\%«or3  TLcAmi.  k.  «Q3&:cfiKSQ» 
\  was  \MQa4  i«i\Ba^  ^bia  «sl«ki^»X^^^^^^ 
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R.  BMid,  trading  u  Lynah  &  Read,  and  re- 
turn was  made  by  tlie  marshal  that  the 
writ  had  not  been  served,  as  defendant  was 
not  fonnd  in  his  district  Thereafter  an 
affidavit  was  filed  for  an  attachment,  set- 
ting forth  that  the  defendant  was  one  of 
the  receivers  of  the  circuit  court  of  the 
United  States  for  the  northern  district  of 
West  Virginia  of  the  property  of  the  Oak- 
land Coal  ft  Coke  Company,  and  that  there 
had  been  allowed  to  him  for  his  services 
as  such  receiver  the  sum  of  $2,000.  An 
order  of  attachment  was  issued,  and  the  re- 
turn of  the  marshal  stated  that  he  had 
been  unable  to  locate  any  property  in  his 
district  upon  which  to  serve  the  attach- 
ment, and  accordingly  returned  the  writ, 
"No  property  foimd."  Afterwards  an  order 
wss  made  which,  after  reciting  the  begin- 
ning of  the  suit,  and  that  the  defendant 
was  a  nonresident  of  West  Virginia;  that 
the  special  master  had  found  the  sum  of 
$2,000  due  him  as  such  receiver,  and  that 
an  order  of  attachment  had  been  issued 
and  placed  in  the  hands  of  the  marshal  for 
the  purpose  of  attaching  the  estata  of  the 
defendant,  provided  that  a  copy  of  the 
order  be  served  upon  the  defendant,  that 
he  appear  before  the  court,  and  that  a  copy 
of  the  order  served  upon  the  defendant  and 
one  Slingluff,  special  receivers  in  a  suit  en- 
titled "Baltimore  Trust  ft  Guaranty  Co.  v. 
Oakland  Coal  ft  Ooke  Co."  should  be  notice 
to  them  of  the  proceedings,  and  that  the 
daim  of  the  defendant  was  sought  to  be 
attached  therein. 

A  copy  of  the  order  was  served  upon  the 
defendant  in  Baltimore^  Maryland,  who 
thereafter  appeared  by  his  counsel  for  the 
purpose  only  of  objecting  to  the  jurisdic- 
tion of  the  court,  and  moved  the  court  to 
dismiss  the  suit  and  quash  the  attachment 
upon  the  following  grounds: 

^First.  The  record  shows  that  this  de- 
S4]fendant  is  not  a  ^citizen  of  or  resident 
in,  nor  found  within,  the  northern  district 
of  West  Virginia. 

"Second.  The  record  shows  that  the  de- 
fendant has  no  property  whatever  within 
the  said  state  or  district. 

"Third.  That  this  court  has  no  Jurisdic- 
tion ffi  rem  or  m  persofiom  in  said  action. 

"Fourth.  That  at  the  time  of  the  suing 
out  of  the  writs  of  summons  and  of  attach- 
ment herein  on  the  26th  day  of  June,  1911, 
this  defendant  was  not  a  eitisen  or  resi- 
dent or  found  within  West  Virginia,  and 
he  had  no  property  in  said  state  or  district, 
and  at  no  time  since  has  this  defendant 
been  such  citizen  or  resident,  or  had  any 
property  within  the  said  district,  althouf^h 
the  return  day  of  the  said  writs  has  long 
Minee  jmaaed,  mnd  the  defendant  makes  the 
amid    writB  mnd  ntoiBB   theraan  by   tba 


marshal  for  the  northern  district  of  West 
Virginia  a  part  of  this  motion. 

"Fifth.  The  fund  or  compensation  or^ 
dered  by  this  honorable  court  to  be  paid 
to  the  defendant  for  services  as  receiver 
was  not,  at  the  time  of  the  issuance  of 
said  writs  or  at  any  time  since  then,  liabU 
to  be  attached  upon  the  alleged  indebted- 
ness of  the  plaintiff,  or  for  the  payment 
thereof,  in  this  honorable  court. 

"Sixth.  This  honorable  court  haa  no 
jurisdiction  either  of  property  or  person 
giving  jurisdiction  for  the  maintenance  of 
the  said  action." 

Thereafter,  the  case  coming  on  to  ba 
heard,  counsel  appearing  for  the  defendant 
for  the  purpose  of  objecting  to  the  juris* 
diction  and  for  the  purpose  of  the  motions 
filed  only,  and  further  moving  the  court 
to  vacate  and  set  aside  the  orders  issued, 
and  to  quash  the  service  of  summons  in  tha 
action,  and  to  dismiss  the  case,  certain 
facts  were  found,  without  prejudice  to  any 
motion  of  the  defendant,  and  without  en» 
Urging  the  appearance  of  the  defendant,  s* 
follows: 

"Messrs.  Read  and  Slingluff  were  ap- 
pointed receivers  in  the  cause  of  the  Balti- 
more Trust  ft  Quarantee  Co.  *v.  Oak- [8 ft 
land  Coal  ft  Coke  Co.  of  West  Virginia,  a 
cause  pending  in  the  United  States  circuit 
court  for  the  northern  district  of  West  Vir- 
ginia, by  an  order  in  said  cause  passed  on 
the  12th  day  of  June,  1907,  and  the  re- 
ceivership estate  being  ready  for  distribution 
on  June  20,  1910,  this  court  passed  a  de- 
cree referring  the  cause  to  Special  Master 
C.  D.  Merrick,  with  directions,  among  other 
things,  to  make  a  report  'including  costs 
and  allowances  and  fees,  to  the  end  that  a 
full  and  complete  decree  might  be  made  for 
the  distribution  and  settlement  of  the  es- 
tate.' 

"On  May  16th,  1911,  the  special  master 
filed  such  report.  Among  other  allowances 
were  the  following: 

"That  Benjamin  H.  Read,  for  his  serv- 
ices as  receiver,  is  entitled  to  and  should 
be  allowed  the  sum  of  $2,000.' 

"That  no  objection  had  been  taken  or 
exceptions  made  to  the  above  allowance 
at  the  time  the  attachment  was  laid  in  this 
cause. 

"That  on  July  7,  1911,  this  court  i^aaed 
an  order  ratifying  the  report  of  the  master 
as  to  the  above  and  similar  allowances,  but 
directed  that  the  allowance  of  $2,000  com- 
missions to  B.  H.  Read  be  retained  by  the 
receivers  pending  the  determination  of  the 
questions  'arising  out  of  such  attachments 

Afterwards  the  court  delivered  an  opin- 
ion in  which  the  judge  4Airected  that  tha 
former  order,  amounting  to  an  attachment, 
should  Va  isit  lav^  aaod  held  that,  inaa* 
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much  A8  personal  service  upon  the  defend- 
ant in  the  action  might  yet  be  obtained  by 
alias  summons,  he  would  not  then  dismiss 
the  action.  Later,  the  plaintiff  refused  to 
direct  the  issuance  of  alias  summons,  and 
upon  motion  judgment  was  entered  dis- 
missing the  action,  and  a  certificate  was 
made  by  the  court. 

The  certificate  states  that  the  judgment 
complained  of  in  plaintiff's  writ  of  error, 
which  was  set  out,  is  based  solely  upon  the 
ground  that  the  court  had  no  jurisdiction 
36]as  a  'Federal  court  to  grant  relief 
to  the  plaintiff  by  subjecting  to  the  claim 
of  the  plaintiff  the  assets  and  credits  of  the 
defendant,  to  be  attached  in  the  case,  with- 
out personal  service  of  summons  upon  him, 
or  his  voluntary  appearance  in  the  cause, 
and  that  the  motion  filed  in  the  case  did 
not  constitute  a  voluntary  appearance,  and 
that  the  court,  as  a  Federal  court,  had  no 
jurisdiction  to  grant  a  personal  judgment 
against  the  defendant,  or  to  make  a  final 
judgment  or  order,  subjecting  to  the  claim 
of  the  plaintiff  the  assets  and  credits  of  the 
defendant  so  sought  to  be  attached. 

The  attachment  was  sought  to  be  levied 
and  was  claimed  to  be  authorized  under  the 
act  of  June  1,  1872  (17  Stat,  at  L.  196, 
chap.  255),  now  S  916  of  the  Revised  Stat- 
utes (U.  S.  Comp.  Stat.  1901,  p.  684).  It 
is  as  follows: 

"In  common-law  causes  in  the  circuit 
and  district  courts  the  plaintiff  shall  be  en- 
titled to  similar  remedies,  by  attachment 
or  other  process,  against  the  property  of 
the  defendant,  which  are  now  provided  by 
the  laws  of  the  state  in  which  such  court 
is  held  for  the  courts  thereof;  and  luch 
circuit  or  district  courts  may,  from  time  to 
time,  by  general  rules,  adopt  such  state 
laws  as  may  be  in  force  in  the  states  where 
they  are  held  in  relation  to  attachments 
and  other  process:  Provided,  thai  similar 
preliminary  affidavits  or  proofs,  and  sim- 
ilar security,  as  required  by  such  state 
laws,  shall  be  first  furnished  by  the  party 
seeking  such  attachment  or  other  remedy." 

Assuming  that  the  attachment  could  be 
issued  under  the  laws  of  West  Virginia, 
under  this  statute  was  there  authority 
in  the  courts  of  the  United  States  to  issue 
the  attachment,  it  appearing  that  no  mtv- 
ice  had  been  or  could  be  made  upon  the  de- 
fendant, and  thai  bo  had  not  appeared  in 
the  action? 

Section  916  was  before  this  eonrt  In  Ex 
parte  Des  Moines  R.  Co.  103  U.  8.  794,  26 
L  ed.  461,  and  it  was  held  that  as,  under 
S  729  of  the  Revised  Statutes,  act  of  March 
S7]8,  1875  (18  *Stat.  at  L.  470,  chap. 
127,  U.  S.  Comp.  Stat.  1901,  p.  508),  then 
in  force,  no  civil  action,  not  local  in  ita 
§7  Ju  04. 


nature,  could  be  brought  against  anyooo 
by  original  process  in  any  United  States 
circuit  court  other  than  that  for  the  state 
of  which  he  was  an  inhabitant  or  in  which 
he  was  found  at  the  time  of  serving  the 
writ,  an  attachment  could  not  be  issued, 
the  defendant  being  a  nonresident,  and  not 
having  been  served  with  process.  It  was 
further  held  that  an  attachment  was  but 
an  incident  to  a  suit,  and  unless  the  suit 
could  be  maintained  the  attachment  must 
falL  In  other  words,  in  cases  where  the 
defendant  oould  not  be  sued  and  jurisdic- 
tion acquired  over  him  personally,  the  aux- 
iliary remedy  by  attachment  could  not  be 
had,  as  attachment  was  not  a  means  of 
acquiring  jurisdiction.  The  same  view  was 
taken  in  Naxro  v.  Cragin,  3  DilL  474,  Fed. 
Cas.  No.  10,062,  by  Mr.  Justice  Miller,  on 
the  circuit.  Ex  parte  Dee  Moines  R.  Co. 
supra,  was  but  an  affirmance,  as  to  the 
right  of  attachment  where  no  personal  serv- 
ice could  be  had,  of  the  former  case  of 
Toland  v.  Sprague,  12  Pet.  300,  9  L.  ed. 
1093,  wherein  it  was  held  that  a  person 
was  not  amenable  to  attachment  against 
his  property  except  where  process  could  be 
served  upon  his  person. 

It  is  contended,  however,  that  since  tho 
act  of  March  3,  1887,  [24  SUt.  at  L.  552, 
chap.  373],  as  amended  August  13,  1888 
(25  Stat,  at  L.  433,  chap.  866,  U.  S.  Comp. 
Stat.  1901,  p.  508),  the  right  of  attach- 
ment should  be  held  to  exist  in  cases  like 
the  present.    The  statute  of  1888  provides: 

"And  no  civil  suit  shall  be  brought  bo* 
fore  either  of  said  courts  against  any  per- 
son, by  any  original  process  or  proceeding, 
in  any  other  district  than  that  whereof  he 
is  an  inhabitant;  but  where  the  jurisdic- 
tion is  founded  only  on  the  fact  that  tho 
action  is  between  citizens  of  different 
states,  suit  shall  be  brought  only  in  the 
district  of  the  residence  of  either  the  plain- 
tiff or  the  defendant." 

The  argument  is  that  the  right  to  issue 
an  attachment  under  the  act  of  1872  should 
obtain,  since  the  law  now  permits  suit  in 
the  district  of  the  residence  either  of  thr 
^plaintiff  or  defendant,  omitting  the[SS 
provision  of  the  aet  of  1875,  that  the  de- 
fendant eould  be  sued  only  in  the  district 
in  which  be  was  an  inhabitant  or  could  be 
found  at  tho  time  of  commencing  the  pro- 
ceeding. But  wo  are  of  the  opinion  that 
this  amendment  to  the  statute  was  not 
intended  to  do  away  with  the  settled  rule 
thati  In  order  to  issue  an  attaehment,  the 
defendant  must  be  subject  to  personal  serv- 
iee^  or  voluntarily  appear  in  the  action.  If 
Congress  had  intended  any  sueh  radical 
change,  it  would  have  been  easy  to  hava 
made    f rovialon    l«t    ^«X   y^^'^V^'^^    ^^^ 
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doubtless  a  method  of  senrice  by  publica- 
tion in  such  cases  would  baye  bc«n  pro- 
Tided.  We  think  the  rule  has  not  been 
changed;  that  an  attachment  is  still  but 
an  incident  to  a  suit,  and  that,  unless  juris- 
diction can  be  obtained  over  the  defendant, 
his  estate  cannot  be  attached  in.  a  Federal 
court  See  Laborde  v.  Ubarri,  214  U.  S. 
173,  53  L.  ed.  956,  29  Sup.  Ct.  Rep.  652; 
United  States  y.  Brooke,  184  Fed.  341. 

Another  contention  is  that  the  defendant, 
in  appearing  for  the  purpose  of  the  motion 
submitting  to  the  court  the  question  of  the 
right  to  attach  his  compensation  as  re- 
ceiver in  the  court,  had  voluntarily  sub- 
mitted to  the  jurisdiction  of  the  court;  but 
we  are  of  the  opinion  that  this  contention 
is  untenable.  It  is  the  settled  practice  in 
the  Federal  courts  that  an  appearance  may 
be  made  for  the  sole  purpose  of  raising 
jurisdictional  questions,  without  thereby 
submitting  to  the  jurisdiction  of  the  court 
over  the  action.  Goldey  v.  Morn  in  ji;  News, 
156  U.  S.  618,  39  L.  cd.  517.  15  Sup.  Ct. 
Kep.  669;  Shaw  v.  Quincy  Min.  Co.  145  U. 
S.  444,  453,  36  L.  ed.  708,  772,  12  Sup.  Ct. 
Tvop.  935. 

It  is  true  that  where  the  defendant  ap- 
pears by  motion  and  objects  to  tlie  jurisdic- 
tioii,  and  also  submits  a  question  going  to 
tlip  merits  of  the  action,  it  being  one  of 
\\hich  the  court  had  jurisdiction,  there  is 
a  general  appearance  in  the  case  which 
irives  jurisdiction,  as  in  St.  T^uis  &  S.  F. 
R.  (o.  V.  McBride,  141  V,  S.  127,  36  L. 
0.!.  6.^9.  11  Sup.  Ct.  Rep.  982,  whore  a  de- 
MHiir.'r  was  interposed  raising  two  grounds 
of  inrisdietion,  and  the  third  going  to  the 
Micrifs  of  the  cause  of  action,  and  it  was 
o0]held  *that  there  had  been  a  submission 
to  the  jurisdiction  of  the  court.  See  also 
Western  Loan  &  Siiv.  Co.  v.  Butte  &  B. 
Consol.  Min.  Co.  210  U.  S.  368,  52  L.  ed. 
1101.  28  Sup.  Ct.  Rep.  720. 

In  this  case,  however,  the  submission  was 
not  of  any  question  involving  the  merits 
of  the  suit,  but  of  one  with  reference  to  the 

!  jurisdiction  of  the  court  to  issue  the  at- 
tachment; adding  the  further  ground  that 
the  property  in  question  was  not  subject 
to  attachment  or  garnishment.  No  issue 
was  made  involving  the  merits  of  the  action. 
This  special  appearance  was  sutficient  to 
raise  the  question  of  jurisdiction  only. 
Davis  ▼.  Cleveland,  C.  C.  &  St.  L.  R.  Co. 
217  U.  S.  167,  64  L.  ed.  708.  27  L.R.A.(N.S.) 
823,  30  Sup.  Ct.  Rep.  463,'  18  Ann.  Cas. 
907. 

In  our  opinion  the  Circuit  Court  did  not 
err  in  holding  that  it  had  no  jurisdiction 
to  iaaue  the  attachment  in  this  case. 
Judgment  aMrmed, 
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DETROIT   UNITED    RAILWAY,    PUT.    in 

Err., 

V. 

CUTY  OF  DETROIT. 

(See  S.  C.  Reporter's  ed.  39-46.) 

Street  railways  ^franchise  ~  extension 
of  term. 

1.  The  life  of  street  railway  franchises 
granted  respectively  by  a  city  and  an  ad- 
joining township  for  a  definite  and  fixed 
term  was  not  extended  until  the  date  fixed 
by  the  township  for  the  termination  of  other 
street  railway  franchises  bv  the  adoption 
of  a  municipal  ordinance,  after  the  annrxai- 
tion  of  a  part  of  the  township  to  the  city, 
requiring  the  street  railway  company  ''for 
the  full  term  of  said  township  grants"  to 
sell  workmen's  tickets  at  a  reduced  rate, 
good  on  the  lines  in  question,  the  other  pro- 
visions of  the  township  grants  to  remain 
unchanged,  since  a  fair  construction  of  the 
ordinance  required  such  service  at  the  rates 
fixed  only  while  the  railway  had  a  lawful 
right  to  use  tiie  streets  under  its  grants. 

[For  other  eases,  see  Street  Railways,  17-27, 
in    Difirest   Sup.   Ct.   1008.1 

Constitutional  law  —  impairing  con- 
tract obligations  —  right  of  street 
railway  after  franchise  has  expired. 

2.  A  street  railway  company  whose  fran- 
chise to  use  the  city  streets  has,  by  its 
terms,  expired,  has  *  no  implied  contract 
right  to  remain  in  the  streets  under  such 
reasonable  arrangements  for  public  service 
as  the  situation  may  require,  which  would 
be  impaired,  contrary  to  U.  S.  Const.,  art. 
1,  §  10.  by  requiring  the  street  railway 
company  to  cease  operating  its  cars  and  to 
remove  its  tracks  and  other  property  from 
the  streets  within  a  reasonable  time. 

[For  other  caseH,  sec  Constitutional  Lnw. 
1201-1213,  in  Digest  Sup.  Ct.  1008.1 

Constitutional    law   —   due    process   of 

law  —  requiring    removal    of    street 

railway  tracks. 

3.  The  property  of  a  street  railway  com- 
pany whose  franchise  to  operate  in  the  city 
streets  lias,  by  its  terms,  expired,  is  not 
taken  without  due  process  of  law  by  requir- 
ing it  to  remove  its  tracks  and  other  pro|>- 
erty  from  the  streets  within  a  reasonable 

time. 

(For  other  cases,  see  Constitutional  Law,  lY. 
b,  6,  Id  Digest  Sup.  Ct.  1908.] 

[No.  1047.] 

Submitted  May  5,  1913.     Decided  May  26, 

1913. 

Note. — On  privilege  of  using  streets  as  a 
contract  within  constitutional  proyision 
against  impairing  obligations — see  note  to 
Clarksburg  Electric  Light  Co.  t.  Clarksburg* 
50  L.R.A.  142. 

As  to  right  of  street  railroads  in  public 
streets,  generally — see  note  to  Detroit  Citi- 
zens' Street  R.  Co.  y.  Detroit  R.  Co.  43  L. 
ed.  \I.  a.  ttT. 
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IN  ERROR  to  the  Supreme  Court  o(  the  A  railwa;,  whether  it  b«  k  gmenl  nil- 
State  of  Uiehigan  to  review  a  decree  road  or  a  itreet  railwar,  being  a  public 
which,  afllnniDg  a  decree  of  the  Circuit  highwa;  created  b;  authority  of  the  state. 
Court  for  the  County  of  Wayne,  in  that  its  operation  as  a  unit  and  a  through  line, 
rtate,  held  that  certain  •treet  railway  fran-  for  public  use  and  in  the  public  uae  and  in- 
ehUes  had  eipired,  and  that  the  municipal-  tereit,  cannot  be  interrupted  or  a  portion  of 
ity  might  require  the  atreet  railway  com-  i'a  track  torn  up  and  removed  becauae  lU 
pany  to  ceaae  operation  and  to  vacate  the  title  to  a  part  «f  the  right  of  way  baa 
■trecta.     Affirmed.  terminated  by  reaaon  of  limltatlonR  tlierein 

See  same  caae  below,  172  Mich.  13S,  137  or   lapae  of   time,   but  lome   remedy   othei 

N.  W.  S4S.  t'**'*  ^'■'^^  ">'  ^'■^  deitruction  of  the  railroad 

The  facta  are  tUted  in  the  opiuiOD.  must  be  aougiit  for  aud  applied  for  the  pro- 

,  „  tection   of  the   intereata  of   the  party  con- 

Me>ar<.  John  C.  Donnelly  and  Wllllnm  ^^^^y       ^^e  property  upon  which  the  right 

L.    OurenMr    aubmitUd    the    cauM    for  ^f  „ayhaa  expired. 
plaintiff   in   error:  ^^^^^^  ^   Rutland  H.  Co.  45  Vt.  239;  New 

The  contract  of  the   parties  being  silent  ^^^^^  ^   p^^,^    ^gg  y    g    ^oq    ^g  l.  ed.  823. 

U  to  the  diapoaition  of  the  property  at  the  ^^  ^        ^^    j,       jg,.   Charleston  t  W.  C. 

end  of  the  grant,   its   disposition   muat   be  „    ^o.   v.   Hughes,   106  Ga.   1,   70  Am.   St. 

determined    by    an    iniplicatmn    from    the  j,        j-^  3Q  y    p   ^72. 
terms  of  the  original  contract,  The  plaintiff  in  error  relies  on  the  recent 

Addison,  Contr.  p.  23.  case  of  Louisville  ».  Cumberland  Teleph.  & 

But  two    implicationa   are   possible:    One  .^.^^        ^.^    224  U.  S.  B4B,  861,  603,  664,  6(1 

that  the   rompany   shall   remove  the   prop-  ^  ^j    pg^    ggg^  g^O    g^j^  32  Sup.  Ct  Rep. 

erty,  which  means  to  the  owner  its  reduc  5^3   ^^i^^  i,  recognized  and  followed  in  the 

tion  to  scrap  and  the  loss  of  aubaUntially  ^jji,    ^^^    ^^^j    ^^^    „,    Q„„d    j^^^ 

all  iU  value,  and  to  the  public  the  loss  of  we,t„„  ^    Co.   v.  South   Bend,  227  U.   8. 

ita  uae  and  a  prolonged  deprivation  of  the  ^^  ,„(<:,  B33.  44  L.R.A.(N,S,)  406,  33  Sup. 

necessary  means  o(  public  tranapwUtion.  ^,^    ^       303  ^„j  Southern  P.  Co.  v.  Port- 

The  other  possible   impliontion   is  that  the  ,^„j    227  U.  S.  669.  ante,  842,  33  Sup.  Ct. 

property  shall  remnin  and  continue  devoted  g        3^3   ^^^^  ^^^-^^^  ^^  jhu  term 
to  the  use  for  which  it  is  designod,  on  terms        ^.^^.^^  t,,^  ,^,^„1  contract   fixing  rates  of 

which  arc  reasonable  and  111  conformity  with  ,^^^         ■         ^„,,  ^^^^         jj^   j^^^  j^^ 

the  rights  of  the  city,  the  public,  and  the  verscneas  of  the  one  or  the  other,  are  not 

company.     One  implication  destroys  private  ^^|^  ^^  ^„,^  t„  ^  „^^  agreement,  there  is 

property  nnd  prejudices  the  public  intcrMt.  ^^   ,p     ^^^^  i„  ^^^^  ^4^^^  legislature,  by  ita 

The  other   conserves  the  property  and  pre-  ^,^,„   J^j^^   ^^   j,     „„(„,;        ^„th„ity   „„ 

i«rves  the  public   interest.     Winch  of  these  ^j,^  ^^^^^  ^^H^^^j  commission  or  eren  on  the 

implications    la    more    consonant    with    the  ^^^^^„  ^„„^il   ^,  j^^  ^■^     „,  j^^^^^   ,t. 

rale  laid  down  by  thief  Justice  Marshall  in  ^^j    ,^   f^^   reasonable  fares,  with  the  cer- 
Ogden  v.  Saiiiidera,   12  Wheat.  213,  341,  6  ^^^^^  reasonable    action    thus 

1.  ed.  006.  650.  that  the  "parties  are  sup-  ^^^^^  ^j„  „^j  ^  disturbed  by  thi.  court. 
poMd  to  have  mad.  those  stipulations  which        L^^i.^in^  ,,  Cumberland  Teleph.  ft  Teleg. 

as  honest,  fair  and  just  men  they  ought  to  ^.^    ,25  U,  S.  430,  66  U  ed.  1151,  32  Sup. 

have  made,"  and  with  the  rule  laid  down  by  f^    p        -^j 
3  Bl,  torn.  p.   158,  that  contracts  "implied        J,  ^^^  ^,4     „f  Detroit  desires  to  own  and 

justice  dicUte.  ^^y  of  the  Detroit  United  Railway,  and  can 

Messrs.  Fred   A.   Buker  also  submitted  show  a  public  necessity  therefor,  it  can  se- 

the  cause  for  plaintiff  in  error.     Mr.  John  cure  title  to  the  property  by  condemning  it 

C.  Donnelly  was  on  the  brief;  to  the  public  use. 

The  grant  of  the  right  to  occupy  «  street        Cincinnati  v.  Louisville  &  N.  R.  Co.  223 

by  the  raihvay  is  the  grant  of  an  easement  U.  5.  30O,  56  L.  ed.  481,  32  Sup.  Ct.  Rep. 

which  constitutes  a  right  of  way,  and  is  an  267. 

interest  in  the  lands,  and  in  Its  legal  char-        „  „,  ^      .  ,   ■  j   ..._.* 

acteriatics  is  not  in  any  sense  different  from        ««•""  "V^T.^^'lJ**^"  V     aI^ 

the  grant   of   a  right  of  way   over   private  "««*>»«  submitted  the   cause  for  defend- 

lands  by  the  owner  thereof.  ■"'  '"  «'">'  = 

Detroit  Citiiena'  Street  R.  Co.  r.  Detroit,       Defendant  bad  no  contract  right*  to  b* 

124  Mich.  453,  83  N.  W.  104;  Detroit  Citi-  impaired. 

■ens'  Street  R.  Co.  ».  Detroit,  26  L.R.A.       Clereland   Electric  E.  Co.  v.   aerelaJid, 

M7,  12  C.  C.  A.  366,  22  U.  S.  App.  670,  64  204  U.  8.  116,  18B-141,  61  L.  ad.  3BB,  409, 

Fed.  MS;  KnoxviUe  v.  Africa,  28  C.  C.  A.  410,  27  Sup.  Ct  Rep.  802,  IW  1**^-  ^:^^^^ 

252,  47  U.  S.  App.  74.  846,  7T  Fed.  601.  IM  Teft.  «ft.  ^, 

»»  L.  ed.  «  ^'^^^ 
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.Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

This  is  a  suit  in  equity,  originating  in 
the  circuit  court  for  the  county  of  Wayne, 
of  the  state  of  Michigan,  brought  by  the 
city  of  Detroit  against  the  Detroit  United 
Railway,  to  determine  that  certain  fran- 
ohises  of  the  railway  have  expired,  and  to 
require  it  to  pay  a  temporary  rental,  or 
to  vacate  the  streets  operated  under  the 
franchises.  Tlie  decree  of  the  circuit  court 
in  favor  of  the  city  was  affirmed  by  the  su- 
preme court  of  Michigan.  The  case  comes 
here  on  writ  of  error,  and  is  now  before 
lis  on  motion  of  the  city  to  dismiss,  affirm, 
or  advance. 

The  Detroit  United  Railway  owns  and 
operates  all  the  street  railways  in  Detroit. 
Its  principal  east  and  west  line  is  called  the 
Fort  Street  Line,  in  connection  with  which 
three  franchises  have  been  granted  to  the 
41]railway  and  *it8  predecessors.  One  of 
tlie  franchises  was  granted  by  the  township 
of  Springwclls,  part  of  which  has  since 
hcen  annexed  to  the  city  of  Detroit  by 
legislative  act,  and  the  other  two  were 
granted  by  the  city.  By  their'  terms  the 
franchises  expired  June  17,  June  30,  and 
July  24,  1910,  respectively. 

The  township  of  Springwells  had  also 
^^anted  certain  other  franchises  (the  part 
of  the  railway  system  covered  by  such 
franchises  not  being  involved  in  this  suit, 
however)  to  the  railway  in  1889  and  1891, 
to  expire  in  1921,  naming  a  certain  rate 
of  fare,  and  providing  that  the  tracks  con- 
structed under  such  grants  should  be 
•locmcd,  for  the  purpose  of  collecting  fares, 
an  extension  of  the  tracks  theretofore  laid 
in  the  township  and  city.  Upon  the  inclu- 
pion  of  that  part  of  the  townsliip  of  Spring- 
wclls within   the  citv   which  oontainod   the 

■ 

lines  of  railway  covered  by  the  franchises 
of  1889  and  1891,  the  city,  which  had 
tlicretoforc  made  certain  contracts  with  the 
railway  for  the  reduction  of  fare  upon  the 
lines  then  within  the  city  limits  at  certain 
hours,  under  a  system  of  tickets  '^alled 
workinp:nion*s  tickets,  by  an  ordinance 
passed  May  2,  1906.  entitled,  "An  Ordi- 
nance in  Relation  to  Rates  of  Fare  on  Fort 
Street  Lines  of  the  Detroit  United  Rail- 
way," amended  the  township  franchises 
so  that  the  ajjreement  between  the  railway 
and  the  city  with  reference  to  workingmen's 
tickets  should  apply  to  the  lines  embraced 
in  the  grants  of  1889  and  1801  for  the  term 
of  such  grants,  but  provided  that  the  other 
provisions  of  the  township  grants  should 
remain  unchanged. 

Shortly  before  the  expiration  of  the  three 

franchises   involved   in    this    suit    the   city 

passed  three  resolutions  under  date  of  June 

U,  June  21,  and  July  19,  1910,  the  third 

J04fS 


being  like  but  superseding  the  other  two. 
The  resolution  of  July  19,  1910,  after  re- 
citing the  fact  that  two  of  the  ordinance! 
had  expired  and  the  other  soon  would  ex- 
pire; that,  because  of  the  pendency  of  a  cer- 
tain suit  and  *in junction  issued  there- [4S 
in,  an  ordinance  prescribing  the  terms  and 
conditions  under  which  the  railway  might 
continue  to  operate  its  lines  after  the  expi- 
ration of  its  franchises  could  not  be  en- 
forced ;  that  under  the  Constitution  of  Mich- 
igan it  was  impossible  for  the  city  to 
grant  a  term  franchise  without  the  af- 
firmance of  the  electors  of  the  city,  and 
that  the  railway  was  denied  the  right 
to  operate  its  lines  without  a  franchise, 
provided  that  the  railway  might  tempo- 
rarily operate  under  the  same  terms  and 
conditions  as  theretofore  existed  upon  the 
payment  of  $200  a  day ,  to  the  city, 
and  that,  except  upon  such  terms,  eon- 
sent  to  operate  its  railway  was  denied 
and  refused  to  the  railway.  The  rail- 
way, by  written  communication,  denied 
that  the  franchises  had  expired,  insisted 
that  the  demands  of  the  city  were  illegal, 
and  declined  to  pay  the  sum  named  in  the 
resolution. 

The  railway,  among  other  defenses,  as- 
serted that  the  ordinance  of  1906  had  the 
effect  of  extending  its  franchises  to  1921; 
that,  the  original  franchises  being  silent 
on  the  question  of  the  rights  of  the  parties 
upon  the  termination  of  the  grants,  an  im- 
plied contract  was  created  that  the  railway 
and  other  property  of  the  railway  should 
continue  in  place  and  in  use  for  the  public 
convenience,  on  reasonable  terms,  and  in 
conformity  to  the  rights  of  the  city,  public, 
and  railway,  and  that  the  resolutions  im- 
paired the  obligations  of  the  contracts  of 
the  railway,  in  violation  of  §  10,  article 
I,  of  the  Constitution,  and  deprived  it  of 
its  property  without  due  process  of  law, 
in  contravention  of  the  14th  Amendment. 

The  circuit  court  held,  among  other 
things,  that  the  franchises  had  expired, 
and  ordered  the  railway  to  accept  the  terms 
of  the  resolution,  and  comply  with  its  pro- 
visions or  to  vacate  the  streets.  The  su- 
preme court  of  Michigan  affirmed  the  de- 
cision of  the  circuit  court,  that  the  fran- 
chises had  expired,  and  that  all  rights  of 
the  railway  to  occupy  the  streets  and  to 
maintain  and  operate  its  railway  *had[4S 
terminated,  and  held  that  the  common  coun- 
cil of  the  city  might  require  the  railway  to 
cease  the  operation  of  its  cars,  and  might 
also  require  the  railway  to  remove  its 
tracks  from  the  streets,  and  provided  the 
minimum  time  in  which  the  railway  should 
be  compelled  to  comply  with  the  demands 
of  the  common  council. 

CeTiam     Yed^ral     questions     are     made 

^a^  Ti,  s. 


1912. 


DETROIT  U.  R.  CO.  v.  DETROIT. 


4a-45 


which  require  consideration,  upon  this  ap- 
plication to  dismiss  or  affirm,  the  first  of 
which  is  that  the  attempt  to  terminate 
the  rights  of  the  railway,  and  require  the 
removal  of  its  tracks  and  property  from 
the  streets  of  the  city,  impairs  the  obliga- 
tion of  a  valid  and  subsisting  contract  for 
the  continued  use  of  the  streets  until  192L 
This  contention  is  based  upon  the  ordi- 
nance of  May  2,  1906,  which,  by  its  title, 
purports  to  be  one  in  relation  to  rates  of 
fare  on  the  Fort  Street  Lines  of  the  rail 
way,  and  which  provides,  after  reciting  the 
purpose  of  the  ordinance,  as  we  have  men- 
tioned above,  and  the  intention  that  the 
grants  from  the  township  of  Springwells 
may  be  modified  in  accordance  with  the 
oidinance,  the  terms  and  conditions  of  the 
township  grants  not  to  be  otherwise  af- 
fected by  the  agreement: 

'That  the  Detroit  United  Railway  shall, 
fi>f  the  full  term  of  said  township  grants, 
issue  and  sell  tickets  at  the  rate  of  eight 
ti«:kets  for  25  cents,  each  of  said  tickets  to 
be  good  for  a  continuous  ride  between  any 
two  points  on  what  are  known  as  the 
routes  of  the  Fort  Wayne  &  Elmwood  Rail- 
way lines,  so  called,  whether  constructed 
under  grants  from  the  township  of  Spring- 
wells  or  from  the  city  of  Detroit,  between 
the  hours  of  5  A.  M.  to  6:30  A.  M.;  and  the 
hours  of  4:45  and  5:45  P.  M.;  but  the 
terms  of  said  township  grants  in  all  other 
respects  shall  not  be  modified  or  changed, 
nor  shall  this  ordinance  and  the  acceptance 
thereof  be  construed  to  abridge,  enlarge, 
or  extend  any  rights  acquired  by  said  rail- 
way company,  or  its  assignors  or  prede- 
cessors in  title  under  said  several  grants 
f4om  the  township  of  Springwells." 
41]  *The  argument  is  that,  as  this  ordi- 
rnince  obligates  the  railway  for  the  full  term 
o/  the  township  grants,  which  do  not  expire 
uifttil  December  14,  1921,  to  sell  tickets 
and  transport  passengers  over  its  railway, 
iidcluding  the  portion  covered  by  the  now 
expired  grants,  the  last-named  grants  of 
the  railway  were  thereby  extended  to  ex- 
pire at  the  same  time  with  the  township 
grants,  because  only  by  such  construction 
can  the  obligation  of  the  railway  to  furnish 
transportation  for  the  full  term  of  the 
township  grants  be  complied  with;  that 
this  was  a  contractual  obligation  proposed 
by  the  city  and  accepted  by  the  railway, 
and  necessarily  extended  the  grants  of  the 
railway. 

The  principles  upon  which  grants  of  this 
character  are  to  be  construed  have  been 
frequently  declared  in  decisions  of  this 
mmt  They  were  stated  by  the  late  Mr. 
Jasties  Peckham,  speaking  for  the  court, 
ill  Cleveland  Eleetrie  R.  Co.  t.  Clereland, 
§7  Jj.  ed. 


204  U.  S.  116,  129,  61  L.  ed.  399,  405,  27 
Sup.  Ct  Rep.  202: 

"The  rules  of  construction  which  have 
been  adopted  by  courts  in  cases  of  public 
grants  of  this  nature  by  the  authorities  of 
cities  are  of  long  standing.  It  has  been 
held  that  such  grants  should  be  in  plain 
language,  that  they  should  be  certain  and 
definite  in  their  nature,  and  should  contain 
no  ambiguity  in  their  terms.  The  legis- 
lative mind  must  be  distinctly  impressed 
with  the  unequivocal  form  of  expression 
contained  in  the  grant,  'in  order  that  the 
privileges  may  be  intelligently  granted  or 
purposely  withheld.  It  is  matter  of  com- 
mon knowledge  that  grants  of  this  charac- 
ter are  usually  prepared  by  those  inter- 
ested in  them,  and  submitted  to  the  legis- 
latures with  a  view  to  obtain  from  such 
bodies  the  most  liberal  grant  of  privileges 
which  they  are  willing  to  give.  This  is  one 
among  many  reasons  why  they  ire  to  be 
strictly  construed.'  Blair  y.  Chicago,  201 
U.  S.  400,  471,  50  L.  ed.  801,  830,  26  Sup. 
Ct.  Rep.  427." 

Applying  these  principles,  it  is  impossi- 
ble to  hold  that  the  effect  of  this  ordinance 
was  to  extend  franchises  which  by  their 
terms  had  definite  and  fixed  duration. 
Such  'effect  is  nowhere  suggested  in  the[4i 
preamble  of  the  ordinance,  and  does  not 
necessarily  inhere  in  the  thing  sought  to 
be  accomplished.  Legislation  concerning 
prior  grants  was  not  brought  to  the  atten- 
tion of  the  council,  so  that  privileges  en- 
larging them  could  be  intelligently  acted 
upon  and  clearly  given  or  explicitly  with- 
held. A  fair  construction  of  the  ordinance 
requires  such  service  at  the  rates  fixed  only 
while  the  railway  had  a  lawful  right  to  use 
the  streets  by  grant  from  the  city.  Cer- 
tainly it  was  not  contemplated  that  the 
city  would  require  such  service  after  the 
grant  which  it  had  itself  given  to  the  rail- 
way had  expired  by  its  own  limitation. 
Any  other  construction  of  this  ordinance 
is  forced  and  unnatural,  and  the  construc- 
tion contended  for  would  have  the  effect  to 
deprive  the  city  of  the  right  to  control  the 
use  of  its  streets,  and  grant  to  the  railway 
without  any  consideration  or  compensation 
rights  which  this  record  shows  are  of  great 
value. 

Nor  do  we  find  more  force  in  the  claim 
of  an  implied  contract  to  permit  the  rail- 
way to  remain  in  the  streets  under  such 
reasonable  arrangements  for  public  serriee 
as  the  situation  might  require.  The  right 
to  grant  the  use  of  the  streets  was  in 
the  city.  It  had  exercised  it,  had  fixed  by 
agreement  with  the  railway  the  definite 
period  at  which  such  rights  should  end. 
At  their  expiration  the  rigbta  thua  dft&- 
niialy  |sti;a\«^  \«nBLVn»X»^  Vs  \^^^  ^"^  *^^ 
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terms  of  the  iiutrument  of  granl  The 
railway  took  the  several  grants  with 
knowledge  of  their  duration,  and  has  ac- 
cepted and  acted  upon  them  with  that  fact 
clearly  and  distinctly  evidenced  by  written 
contract.  The  rights  of  the  parties  were 
thus  fixed,  and  cannot  be  enlarged  by  im- 
plication. Louisville  Trust  Co.  v.  Cincin- 
nati, 22  C.  C.  A.  834,  47  U.  S.  App.  36,  76 
Fed.  296;  Cedar  Rapids  Water  Co.  v.  Cedar 
Rapids,  118  Iowa,  234,  91  N.  W.  1081;  Scott 
County  Macadamized  Road  Co.  v.  Missouri, 
215  U.  S.  336,  64  L.  ed.  221,  30  Sup.  Ct 
Rep.  110;  St  Clair  County  Tump.  Co.  v. 
nUnois,  96  U.  S.  63,  24  L.  ed.  651. 

We  are  of  the  opinion  that  where  a  street 
46]raiIroad  is  ^authorized  to  operate  in  the 
streets  of  a  city  for  a  definite  and  fixed 
time,  and  has  enjoyed  the  full  term  granted, 
it  may,  upon  failure  to  renew  the  grant,  be 
required,  within  a  reasonable  time,  to  re 
move  its  tracks  and  other  property  from  the 
streets.  In  this  case  the  supreme  court  of 
Michigan  held  that  if  the  city,  by  the  reso- 
lution of  its  common  council,  should  require 
the  removal  of  the  railway's  property  from 
the  streets,  the  removal  should  be  effected  by 
the  railway  within  ninety  days  after  notice 
of  the  resolution,  unless  it  be  given  a 
longer  time  or  the  time  given  be  extended 
by  like  resolution.  In  thus  providing  for 
the  removal  of  the  property  of  the  railway 
from  the  streets  of  the  city,  we  are  unable 
to  see  that  any  contractual  obligation  was 
impaired,  or  that  the  property  of  the  rail- 
way was  taken  without  due  process  of  law, 
and  these  are  the  contentions  as  to  Federal 
questions  argued  in  this  connection. 

A  number  of  other  assignments  of  error 
are  made,  some  of  which  do  not  appear  to 
have  been  taken  in  the  supreme  court  of 
Michigan  and  are  consequently  not  review- 
able here,  and  in  none  of  them  do  we  find 
any  contention  of  the  substantial  impair- 
ment of  rights  secured  by  the  Federal  Con- 
stitution to  the  plaintiff  in  error. 

We  think  the  Federal  rights  relied  upon 
are  of  such  nature  as  to  require  no  further 
argument  for  their  determination,  and  the 
motion  of  the  defendant  in  error  to  affirm 
will  be  granted. 

Affirmed. 


41]  •CHARLES  DUMMER  BARRT  et  al., 

Appts., 
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UNITED  STATES. 

(See  S.  0.  Reporter's  ed.  47-53.) 

Set*off  »  claim  by  government. 
ITie  difference  in  quality  and  fuel  value 
between  the  comI  etdled  for  bj  the  contract 
JOSO 


and  a  cargo  of  confessedly  inferior  coal  fur- 
nished to  the  government  and  paid  for  wA 
the  contract  price  may  be  offset  against  the 
government's  liability  to  the  same  con- 
tractors under  a  later  contract,  where  the 
parties  agreed  at  the  time  that  the  accept- 
ance of  the  inferior  coal  should  be  a  pur- 
chase outside  the  contract,  to  meet  existing 
conditions  brought  about  by  the  contractors' 
fault,  and  the  latter  were  notified  before  de- 
livery that  they  would  be  charged  with  the 
difference  if  the  coal  proved  inferior. 
[  For  other  cases,  see  Set-OflT  and  Coanterclaim. 
IV.,  in  Digest  Sup.  Ct  1908.] 

[No.  170.] 

Argued  March  6,  1913.     Decided  May  26, 

1913. 

APPEAL  from  the  Court  of  Claims  to  re- 
view a  judgment  dismissing  the  peti- 
tion for  a  balance  alleged  to  be  due  from  the 
government  on  account  of  coal  furnished  for 
the  Army.    Affirmed. 

See  same  case  below,  45  Ct.  CI.  632. 

Statement  by  Mr.  Justice  Lnrton: 

This  is  a  petition  by  appellants,  partners 
under  the  style  of  Henry  W.  Peabody  k 
Company,  for  a  balance  alleged  to  be  due 
on  account  of  coal  furnished  the  Quarter- 
master's Department,  Philippine  Division 
of  the  Army.  So  much  of  the  contract, 
which  was  in  writing  and  duly  signed  and 
approved,  as  required  by  §  3744  of  Revised 
Statutes  (U.  S.  Comp.  SUt.  1901,  p.  2510), 
as  is  essential  to  a  judgment,  may  be  short- 
ly stated:  The  contractors  agreed  to  sell 
and  deliver  at  Manila  or  certain  other  des- 
ignated points,  70,000  tons  of  coal  known 
as  "Wallsend"  coal,  of  good  quality  "for 
steaming  purposes/'  at  $5.15  per  ton,  de- 
liveries not  to  exceed  800  tons  per  month. 
The  contractors  were  required  *to  file  an[4S 
official  report  of  tests  showing  the  quality 
of  coal  intended  to  be  delivered,  and  a  suffi- 
cient sample  for  test.  The  6th  provision  of 
the  contract  was  in  these  words: 

"That  the  said  parties  of  the  second  part 
shall  file  with  the  officer  in  charge  of  water 
transportation  an  official  report  of  tests, 
showing  the  quality  of  the  coal  intended 
to  be  delivered,  and  a  sufficient  sample  for 
test;  and  if  at  any  time  the  coal  offered 
under  this  contract  shall  fall  below  the  re- 
port so  filed  or  the  quality  of  the  sample 
submitted,  then  such  coal  will  be  rejected." 

By  article  4  of  the  contract  it  was  agreed, 
"that  all  deliveries  on  this  contract  shall 
be  subject  to  careful  inspection,  under  in- 

Note. — On  necessity  that  counterclaim, 
when  based  on  a  contract  arising  out  of  an 
independent  transaction,  be  such  as  to  qual- 
ify or  defeat  plaintiff's  claim — see  note  to 
Bannerot  n.  lieCVure,  12  LJLA.(N.S.)   126. 
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•tructions  of  tb«  Chiet  QuftrtenuMter.  tb«  lune  ihould  b«  coiulder«d  ma  a  pur- 
Philippine  Division,  United  8t»tea  Army,''  chue  outside  of  the  contract  to  meet  ezist- 
etc  Payment  for  coal  delivered  under  tlit  ing  conditions.  The  agent  of  the  claimanta 
contract  was  to  be  mad*  on  discharge  ol  thereupon  cabled  to  their  office  at  S^dne;, 
each  cargo.  New  South  Wales,  AustraJia,  ordering  the 

B7  article  1£  it  was  agreedt  6,000  tons  of  mountain  coal,  and  the  same 

"That  in  case  of  failure  of  the  said  par-  waa  delivered  bj  the  cUimanti,  accepted  bj 

tie!  of  the  second  part  to  comply  with  the  the  government,  and  paid  for  on  a  Toucher 

stipulations  of   this   contract   according   tc  of  the  disbursing  quartermaster  at  Hanila, 

the  true  intent  and  meaning  thereof,  then  at  the  rate  of  $6.16  a  too. 
the  party   of  the  first  part  slisll  have  tht 

power  to  purchase  in  the  open  market,  at  IH. 

the   lowest   price   obtainable,  or   by  special        -q^  ti,j  33  ^f  February,  IMS,  aftflr  the 

oontract,   such    quantity    of   coal    of   equal  Bhipment,   but   before  the  dellTery  of  said 

grade  as  may  be  required,  not  to  exceed  the  mounUin  coal,  the  cUimante  •addressedtftO 

amount  herein  stated,  the  difference  in  cost  a  letter  to  Colonel  Clem,  uking  to  be  fni^ 

to  be  charged  to  and  paid  by  the  said  par-  „;^y^^   „ia,   j„   Q^der   for   said   coal   as  a 

ties  of  the  second  part,  or  their  sureties."  purchase  in  accordance  with  the  agreement 

The  II.,  III.,  and  IV.  findings  of  fact  are  ^^j  conversation  referred  to  in  the  preced- 
in  these  wordei  ing  finding.     Colonel  Clem  thereupon  lu- 
ll, formed   the   claimants,   through   the   officer 
in  charge  of  water  transportation,  that  a 

"DehYenes  were  begun  under  this  con-  g^p,,    ^,   tt,    mountain    coal    would    be 

tract  la  August,  1004,  and  averaged  about  guipped  to  the  QuarUrmaster  General  for 

one   delivery   a  month,  and   were   made  at  t„t_  ^^   ;„   ^^  „,   jt,   tailing   below  the 

tie  times   and  places  and   to  the  amounts  Wallsend    coai,    that    difference    would    be 

requested   by    the   officers   of    the   Quarter-  .barged    against   the   claimants   under   the 

master*!  Department,  who  did  not  require  contract,    TTia  claimanta,  by  letter  0/  Peb- 

or  wish   the   full   amount   specified    in   the  ^uary  18,  1805,  protested  against  this  quali- 

contract  to  be  delivered,  and  who  also  did  flection,  insisting  thst  the  agreement  orally 

not  give  and  were  not  required  to  give  the  ^.^^    ^ju,    Colonel    Clem    wa«    to    accept 

4»Jamonnt  of  notice  specified  "in  paragraph  mountain   coal   at   ths   same   price  aa   that 

«  of  the  contract  for  deliveries  at  ports  out-  .peciSed  in  the  contract  for  Wallsend  coal, 

aide  of  Manila  bay.  without  reaerre  aa  to  quality.    The  moun- 

•'Tn  the  month  of  Jw^ry,  1605  a  atrike  j^j^  ^^j  ,„  .^,^^.^^  (^  Wallsend  coal,  but 

took   pace  at  the  Newcastle  collieries  in  jj,  ^^^^^  ,^,„^  ^^  y^^,,^  ,^  ^^^^  '^^ 
Australia,  the  source  of  supp  7  of  the  coal      _  .  _.   .         u    .  ■!  •.  1, 

i_  TTT  II       J  -/ J    <      A.I.  owning  in  part  to  said  strike,  was  15.16  ft 

known  •■   Wallsend,   specified   in   the   con-  .        7?         .  „  .   ^  ,       ,, 

tract,  whereby  the  claimant,  became  tempo-  t""-  the  price  orally  agreed  upon  and  paid 

rarily  unable  to  supply  that  kind  of  coal.  "*  "•  *'»"«'«»"• 
Being  informed   of   this   tact  by  cablegram  ,_ 

dated  January  21,  1905,   and   received   at 

HaniU  on  the  same  day,  the  agent  of  the       "A  sample  taken  from  the  cargo  of  moun- 

claimanta  conveyed  immediate  notice  there-  t^'n  £<**!  above  mentioned  waa  sent  to  tb* 

of  to  Col.  John  L.  Clem,  AssisUnt  QuarUr-  Quartermaster  General  at  Washington,  and, 

master  General,  United  Sutes  Army,  Chief  on  being  subjected  to  test,  was  found  to  be 

Quartermaster  of  the  Division  of  the  Phil-  nf  leaa  value  than  the  Wallsend  coal,  aa 

ippinea  at  Manila,  Informing  him  at  the  provided  by  the  contract,  the  pro  rata  re- 

aame  time  that,  aa  also  stated  in  the  same  luction  In  price  of  the  cargo  being  found 

cablegram,  an  equal  quantity  of  good  Aub-  to  be  $3,163.32,  or  of  the  value  of  $4.03  m 

tralian  coal,  known  aa  mountain  coal,  could  ton  instead  of  (6.16. 

be  supplied.     It  was  stated  in   the  conver-        "Thereafter  alalmaut  entered  Into  ft  aee- 

sation  with  Colonel  Clem  thftt  this  moun-  ind  contrsct  with  the  Chief  Quartermaster 

tain  coal  was  not  fully  equal  to  Wallsend,  if  the  Division  of  the  Philippines  to  deliver 

but  that  it  was  believed  to  be  a  good  coal.  90,000  tons  of  West  Wallsend  coal  for  ths 

Colonel  Clem  agreed  to  aeecpt  aaid  moun-  nscal  year  beginning  July  1,  1606.     In  the 

tain   coal.      It   waa   than  and   there   stated  month    of   April,    1906,   the    Quartermaster 

between  said  agent  of  the  elaimante  and  ledneted  from  the  price  of  a  cargo  of  coal 

said  Colond  Clan  that  the  price  to  be  paid  lelivered   under  said   contract   the  sum   of 

for  the   6,000   tons  of  mountain   coal   then  t3,l&3.32,  due   the   United  Btatea,   the  dif- 

requlrcd  by  the  government  ahould  be  $6.16  Ference  in  value  between  the  Wallsend  coal 

a,  ton,  the  same   priee  as   specified   in  the  is  provided  bj  the  oontract,  ftnd  th«  rano^i- 

contract  for  Wallaend  oMl,  aad  apeed  thftt  twa  ooftl  Mlii*wA>n  *«  *\».\m»»Ar 
MT  L.ad.  ^'•^^ 
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Mr.  Oeorca  A.  King  argued  the  mum 
■nd,  with  Mr.  Witliua  B.  King,  Sled  . 
brief  for  appellants: 

The  traiuaction  was  ui  open  market  pui 
•haie. 

Clark  T.  United  SUtea,  W  U.  B.  B39,  HI 
24  X*  ed.  DI8,  GIB;  IS  Comp.  Dec  65,  i99. 

But  if  the  delivery  and  acceptaoee  o 
thia  coal  be  regarded  ai  taking  place  unde 
the  cantraist,  it  «ai  regular  and  lawfuL 

DUtrict  of  Columbia  t.  Gallther,  124  U 
S.  505,  31  L.  ed.  626,  8  Sup.  Ct.  Rep.  S86 
United  SUtea  t.  Shrewsbury,  23  Wall.  BOB 
617,  23  L.  ed.  78,  81;  Salomon  t.  Uuite< 
SUtea,  19  WalL  17,  82  L.  ed.  46;  Thomai 
W.  Pinucane  Co.  r.  Board  of  Education 
190  N.  ¥.  76,  82  N.  E.  737;  BrabaMn  t 
Beymovt,  42  Conn.  S51;  Talbot  Paving  Co 
y.  Gorman,  103  Mich,  403,  27  L.R.A.  96 
61  N.  W.  666}  Kingsley  r.  Brooklyn,  78  N 
T.  212;  Siroh  Electrical  t  Teating  Ubora 
toriea  t.  Oarbutt,  13  Cal.  App.  43S,  110  Pac 
140;  Merriam  t.  United  8tate^  20  Ct.  CI 
290;  National  Contracting  Co.  r.  Seweragi 
k  Wat«r  Board,  72  C.  C.  A.  473,  141  Fed 

ses. 

Ontaide  of  anj  question  on  the  original 
meriU  of  the  transaction,  the  purchase  ol 
the  coal  was  closed  by  the  payment  made  foi 
it  at  the  time. 

St.  Louis  Hay  t  Grain  Co.  -r.  United 
SUtes,  191  U.  S.  169,  133,  48  L.  ed.  130, 
132,  24  Sup.  Ct  Rep.  47;  Lyons  r.  United 
SUtes,  30  Ct.  a.  362;  United  SUtes  t. 
SUte  Nat  Bank,  06  U.  8.  30,  36,  24  L.  ed. 
647,648. 

Mr.  Frederick  De  Gonrcy  Fauat  ar- 
gued the  cause,  and,  with  AaaisUnt  Attor- 
ney General  John  Q.  Thompson,  Bled  a 
brief  for  appellee: 

The  appellants  having  bound  themiielves 
by  the  terms  of  the  written  contract  to  de- 
liver a  certain  quantity  of  Wallsend  ooal  of 
an  aicerUined  quali^  during  the  fiscal 
year  1006,  the  chief  quartermaster  as  agent 
of  the  government  was  without  authority 
to  modify  that  requirement  except  as  ape- 
eiflcally  provided  in  the  contract 

Hawkins  v.  United  SUtes,  96  U.  S.  Oftl, 
241..  ed.60e. 

The  oral  agreement  between  the  parties 
was  not  binding  npon  the  United  States  aa 
a  contract,  under  g  3744  of  the  Revised 
BUtutes. 

Clark  V.  United  SUtea,  9S  U.  S.  639,  24 
L.  ed.  618;  South  Boston  Iron  Co.  v.  United 
eutea,  118  U.  S.  37,  30  L.  ed.  69,  6  Sup.  Ct 
Sep.  928;  Monroe  v.  United  SUtes,  184  U. 
A  se4,  48L.  ed.  670,  22  Sup.  Ct  Bep.  444; 
10«« 


St  Louis  Hay  *  Grain  Co.  v.  United  States^ 
191  U.  S.  163,  48  L.  ed.  132,  24  Svp.  Ct. 
Rep.  47- 

Implied  promisea,  or  promises  in  hrw,  ex* 
ist  only  when  there  Is  no  express  promiaa 
between  the  parties. 

Hawkins  v.  United  SUtM,  06  U.  8.  661, 
24  L.  ed.  608. 

The  deducticm  made  by  the  qnartarauster 
from  money  due  appellanU  under  their  aee- 
ond  contract  for  the  succeeding  fiscal  year 
waa  authorized  upon  the  principle  that 
parties  receiving  moneys  improperly  paid 
by  a  public  officer  are  liable  ea  aq»o  wt 
bono  to  refund  them. 

Wisconsin  C.  B.  Co.  v.  United  States,  104 
U.  S.  190,  212,  41  L.  ed.  399,  407,  17  Snp. 
Ct.  Rep.  46;  Logan  County  v.  United  SUtaa, 
160  U.  S.  267,  48  L.  ed.  738,  18  Sup.  Ct 
Rep.  361;  United  SUtes  v.  Saunders,  £4  C 
C.  A.  649,  60  U.  S.  App.  24,  79  Fed. 
107;  United  SUtea  v.  Utz,  20  C.  C.  A.  UI, 
39  U.  S.  App.  630,  80  Fed.  852;  Hose  *. 
United  SUtes,  222  U.  S.  S04,  68  L.  ed.  281, 
12  Sup.  Ct  Bep.  lie. 

Ur.  Justice  Ijnrton,  after  maUag  ths 
Foregoing  sUlement,  dalivaiad  the  opinion  of 
the  court: 

From  the  faeU  It  is  plain  that  the  oon- 
traetors  eonld  not  and  did  not  delivar  a 
Mrgo  of  'Wallsend"  coal  in  January,  lOOS, 
u  their  contract  obligated  them  to  do. 
rhia  temporary  inability  waa  due  to  a 
ttrike  at  the  colliery.  This  did  not  excuse 
them,  since  the  contract  did  not  so  provide. 
rhe  cargo  of  mounUin  coal  which  was 
MUght  to  meet  the  ImmediaU  demand, 
Ihough  the  same  price  waa  paid  for  it  had 
1  fuel  value  of  C3,193.32  less  than  that  of 
;he  same  quantity  of  Wallsend  eoal,  as  dt- 
«rmined  by  tesU  and  comparisons  with  the 
lample  of  Wallsend  eoal,  and  the  question 
s  whether  this  loss  shall  be  borne  by  ths 
government   or    by    the   contractor- 

AppellanU  say  that  if  any  cargo  did  not 
nnlorm  to  the  standard,  the  only  right  "f 
lie  government  was  to  reject  it  But  it 
ras  not  pretended  that  this  cargo  wts 
Wallsend  coal,  or  equal  to  that  coal  !■ 
[uality,  nor  was  it  accepted  as  a  delivery 
mder  the  contract  That  the  Chief  Quar- 
ermsater  agreed  to  accept  it  and  pay  for 
t  the  price  fixed  lor  Wallsend  coal  under 
he  contract  and  did  so  accept  and  pay 
or  It  constitutes  the  ground  upon  wbioh 
he  claim  of  appellants  must  rest 

The  situation  waa  one  brought  about  by 
he  inability  of  the  contractors  to  earry 
lut  their  contract     The  coal  waa  needed 

II*  u.  a. 
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for  present  necessities.  The  deficiency  in 
Wallsend  coal  bad  to  be  made  up.  There 
was  thus  presented  one  of  the  emergency 
ft2]conditionB  contemplated  by  *the  law  then 
in  force,  the  act  of  April  23,  1904,  33  Stat, 
at  Lu  268,  260,  chap.  1485  and  the  548th  and 
549th  paragraphs  of  the  Army  Regulations 
of  1904,  providing  for  "open  market  emer- 
gency purchases."  Under  this  condition 
and  under  this  authority,  the  Chief  Quar- 
termaster agreed  to  accept  a  cargo  of  con- 
fessedly inferior  coal,  and  pay  the  market 
price  for  that  quality  of  coal  in  Manila  at 
the  time.  That  this  cargo  was  not  to  be 
accepted  as  a  fulfilment  of  the  contract, 
and  as  a  waiver  of  any  difference  in  value 
between  that  and  Wallsend  coal,  is  demon- 
strated by  the  finding  that  it  was  agreed 
"that  the  same  should  be  considered  as  a 
purchase  outside  of  the  contract,  to  meet 
existing  conditions."  It  could  not  be  re- 
garded as  an  "outside  purchase"  to  meet 
conditions  brought  about  by  the  contract- 
ors' fault,  and  at  the  same  time  be  regarded 
as  accepted  in  fulfilment  of  the  contract. 

The  finding  that  the  Chief  Quarter- 
master, after  the  coal  had  been  shipped, 
but  before  it  arrived  or  was  delivered,  gave 
notice  that  he  would  send  a  sample  of  the 
coal  to  the  Quartermaster  General  to  be 
tested,  and  that  if  it  fell  below  the  Wall- 
send  coal,  the  difference  would  be  charged 
against  the  contractors,  operated  to  put 
them  upon  guard.  They  might  have  re- 
fused delivery.  They  did  not,  although 
they  protested  and  asserted  views  in  oppo- 
sition to  that  of  the  officer.  The  payment 
made  was  for  that  eargo  as  an  "outside 
purchase,"  and  not  a  payment  under  the 
contract  for  Wallsend  coal.  Neither  is  the 
agreement  to  take  thai  cargo,  and  the  pay- 
ment made  for  it,  to  be  regarded  as  a 
waiver  of  any  difference  that  might  exist 
between  the  quality  and  fuel  Talue  of  the 
coal  so  purchased  and  the  coal  which  should 
have  been  supplied.  That  it  does  not  con- 
stitute a  waiver  results  from  the  agreement 
that  it  should  be  considered  "an  outside 
purchase,"  and  the  expreu  notice  before 
delivery  that  the  contractors  would  be 
charged  with  that  difference.  When  thai 
difference  was  ascertained,  ii  wag  charged 
58]up  and  'retained  from  money  due  under 
a  later  contract.  The  liability  might  have 
been  asserted  by  the  government  in  an  ac- 
tion; but  it  might,  as  it  did,  charge  it  up 
aa  a  setoff  against  its  own  liability.  It 
wonld  be  folly  to  require  the  government 
ta  pay  under  the  one  contract  what  it  must 
eventually  recover  for  a  breaeh  of  the  other. 

Judgment  afBrmad. 
§7  Ii.  e4. 


UNITED  STATES,  Plff.  in  Err, 

V. 

CHANDLER-DUNBAR    WATER    POWER 
COMPANY  et  al.     (No.  788.) 


CHANDLER-DUNBAR    WATER    POWER 
COMPANY,  Plff.  in  Err, 

V. 

UNITED  STATES.     (No.  784.) 


St.  MARYS  POWER  COMPANY,  PUT.  in 

Err., 

V, 

UNITED  STATES.     (No.  785.) 


CLARENCE  M.  BROWN,  Sole  Receiver  of 
the  Michigan  Lake  Superior  Power  Com- 
pany, Plff.  in  Err., 

V. 

UNITED  STATES.     (No.  786.) 

(See  S.  C.  Reporter's  ed.  53-81.) 

Conrta  —  relation  to  legialatlTe  defuurt- 
ment  —  eminent  domain  »  improiring 
naTigatlon  ^  extent. 

1.  Congress  having  determined,  aa  it  did 
by  the  act  of  March  3,  1909  (35  Stat,  a*  L. 


)y  t 
a5, 


815,  chap.  264,  U.  S.  Comp.  Stat.  Supp.  1911, 
p.  1536 ) ,  §  11,  that  the  entire  St  Marys  rlTer 
between  the  American  bank  and  the  inter* 
national  line,  as  well  as  all  of  the  upland 
north  of  the  present  ship  canal,  throughout 
its  entire  length,  was  "necessary  for  the 
purposes  of  navigation  of  said  waters,  and 
the  waters  connected  therewith,"  that  deter- 
mination is  conclusive  in  condemnation  pro- 
ceedings instituted  by  the  United  States 
under  that  act,  and  there  is  no  room  for  a 
judicial  review  of  the  judgment  of  Oon- 
gress  that  the  flow  of  the  river  la  not  In 
excess  of  any  possible  needed  navigation, 
or  for  a  determination  that,  if  in 


NoTC — As  to  judicial  power  over  tha 
right  of  eminent  domain — see  note  to 
Grafton  v.  St  Paul  M.  &  M.  R.  Co^  88 
L.RlA.(N.S.)   1. 

On  right  to  take  property  by  eminent  do- 
main generally — see  note  to  Searl  v.  School 
Dist.  33  L.  ed.  U.  S.  740. 

For  what  purpose  property  may  be  taken 
— see  note  to  Sweet  v.  Rechel,  40  L^  ed. 
U.  S.  188. 

On  right,  in  improving  navigation^  to 
destroy  access  of  riparian  owner — see  note 
to  Scranton  v.  Wheeler,  45  L.  ed.  U.  8.  186. 

On  necessitv  of  payment  for  private  prop- 
erty taken  for  publie  use — see  notea  to 
Withers  v.  Buckley  15  L.  ed.  U.  S.  816,  and 
Sweet  v.  Rechel,  40  L.  ed.  U.  S.  188. 

On  right  to  obstruct  or  destroy  wharf 
rights  in  navigable  waters  for  public  pni^ 
poses  without  compensation — see  note  to 
Northern  P.  R.  Co.  v.  S.  E.  Slade  Lumber 
Co.  84  L.RJL.(NJ3.)  423. 

Right  of  government  to  divert  water  froai 
non-tidal  stream  without  compensation  ta 
riparian  owner — see  note  to  Fulton  Lights 
Heat  ft  P.  Co.  T.  State,  87  L.RJL(NJ3.)  807. 
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the  riparian  owners,  having  title  under  the 
local  law  to  the  bed  up  to  the  middle  thread 
of  the  stream,  had  any  private  right  in  such 
excess  which  must  be  paid  for  if  they  have 
been  excluded  from  its  use. 
(Por  other  cases,   see  Courts,   I.  e,  8,  c.   In 


length,  and  lying  between  such  canal  and 
the  international  boundary  line. 
[For  other  cases,  see   Eminent   Domain.   II.: 
Waters,  I.  d,  3,  in  Digest  Sup.  Ct.  1908.1 

Eminent  domain  »  public  use  »  im- 
proTing  navigation  —  lease  of  water 


Digest  Sop.  Ct.  1908.1  '*^XJ5'' 

Waters  —  right  of  navigation  —  power  ^-  The  taking  by  the  United  States,  in 

of  Oongress  ^^®    avowed    interests    of    navigation,    con- 

2.  Congress  did  not  act  arbitrarily  in  de-  ^^"^fV^  *^  ^^%  *^  of  March  3.  1909,  §  11 
termining  by  the  act  of  March  3,  1909,  §  11,  ^^  »H  ^f?^^  "^f 'T^^  ''L*'''^i;i^  kind  and 
that,  for  the  purposes  of  navigation  of  the  d«?cription  north  of  the  St.  Marys  Falls 
waters,  and  the  waters  connected  therewith,  ahip  canal,  throughout  ite  entire  length, 
the  entire  flow  of  the  rapids  and  falls  of  anf.  lying  between  such  canal  and  the  inter- 
tlie  St.  Marys  river  should  be  devoted  ex-  national  boundary  line   is  none  the  less  for 

i...:««i»  ♦^  "ivi-^  ^^A  *  public  use  because  §  12  of  that  act,  which 

fSl  !!Lr^..^   !1  wfpr.   T    d    «    In  ni  declares  that  the  conservation  of  the  flow 

*  ^st  Sop  ''cri9^1            •         •     '  of  the  river  is  "primarily  for  the  beneflt  of 

ilamages  -  eminent     domain  -  com-  navigation,    and    incidentally   for   the   pnr^ 

^^.r!!.«i^»        .^„.w»«>*i^..  ^r  iio^nao  pose  of  having  the  water  power  developed," 

pensation  —  revocation  of  license.  permits  the  lease  bv  the  Secretarv  of  War 

3.  Compensation  for  loss  and  damage  to  J^          ^^^^^^  ^^  ^^(^^        .^^  ^^.^^          ^ 

"  ""iP^r^V^T  ^S?  **  k'*^  lofto  a  11  nf  8"lt  ^rom  such  conservation  and  the  works 
made  by  the  act  of  March  3,  1909,  §  11,  of  ^^^.^^^  ^^^  government  may  construct 
permits  issued  by  the  Secretary  of  War  to  jp^^  other  cnses,  see  Eminent  Domain.  I.  d. 
place  m  the  rapids  of  St.  Marys  river  the  in  Dij^est  Supf  ct.  1908.1 
dams,  dykes,  and  forebays  necessary  to  con-  statutes  —  who  may  assail  vaUdity. 
trol  the  current,  and  to  use  its  power  for  7.  An  owner  of  the  bed  and  shore  of  the 
commercial  purposes,  was  not  contemplated  St.  Marys  river,  who  has  no  property  right 
by  the  provisions  of  that  section  for  com-  in  the  flow  of  the  river  which  has  been  taken 
pensating  the  owners  of  the  property  taken  by  the  United  States  conformably  to  the  act 
under  the  authority  conferred  therein  to  of  March  3,  3909,  §  11,  declaring  that  gov- 
condemn,  in-  the  intereste  of  navigation,  all  ernment  ownership  of  all  lands  and  property 
lands  and  property  of  everv  kind  and  de-  of  every  kind  and  description  north  of  St. 
scription  north  of  the  St.  Marys  Falls  ship  Marys  Falls  ship  canal,  throughout  its  en- 
eanal,  throughout  ite  entire  length,  and  tire  length,  and  lying  between  such  canal 
lying  between  said  ship  canal  and  the  inter-  and  the  international  boundary  line,  is  nee 
national  boundary  line,  since  these  provi-  essary  for  the  purposes  of  navigation,  can- 
sions  relate  only  te  compensation  for  pri-  not  complain  because,  under  §  12  of  that 
▼ate  property  taken  for  public  use.  act,  the  Secretary  of  War  may  lease  any 
fPor  other  cases,  see  Damages.  VI.  m,  in  Di-  excess  of  water  power  which  results  from 
gest  Sup.  Ct.  1908.]  the  conservation  of  the  flow  of  the  river  and 
Eminent  domain  —  private  property  »  the  works  which  the  government  may  con- 
water  power  in  navigable  stream.  struct. 

4.  Riparian  owners  of  tlie  shore  and  ap-  [For  other  cases,  see  Statutes.  I.  d.  3.  io  Di- 
purtenant  bed  of  the  St.  Marvs  river  have  ^^""^  ^"P-  ^^'  ^^^^-^ 

no  right  of  private  property  ^in  the  water  ^**";f^^  —  eminent  domain  —  value, 

power  of  the  stream   for  which  corapensa-  ^  »•  1  he  award   to  riparian  owners  of  the 

lion  must  be  made   bv  the  United   States  bed  and  shore  of  the  St  Marys  river  for  the 

when  condemning,  in  tlie  interests  of  naviga-  upland  taken  by  the  United  States  in  con- 

tion,  under  the  act  of  March  3,  1009,  §  11,  i^'""^*'^"  P^^To'"i^nnn'^'^,^''"/''''?u"^l^  *"* 

all  lands  and  propertv  of  every  kind  and  f^  %<=^  ^^  }^^l^^  3,  IflOO   §  11    for  the  bene- 

description   north   of   the  St.   Marvs   Falls  ^i,?/.   navigation     fihoiiM    not   include   the 

ship  canal,  throughout  its  entire  length,  and  *^^?f»J"^l  ^J^"^  <>^  tlio  land  because  of  ite 

Iving  between  such  canal  and  the  interna-  availability  for  use  as  factory  sites  in  con- 

tional  boundary  line.  nection  with  the  deyeloprnent  of  water  pow- 

(Por  other  casis.  see  Eminent   Domain.   II.;  er  by  the  owners,  whore  they  have  no  vested 

Waters.  I.  d.  8,  in  Dijrest  Sup.  Ct.  1908.1  property  right  in  the  water  power  inherent 

Eminent  domain  -  private  property  -  »"  **»?  ^f "»  .*"d  l''^'''^\  ^""^   "?.  V?''*  ^"^ 

water  power  in  navigable  stream.  place  in  the  river  the  works  essential  to  any 

K    A «««•«*«♦    «.k:«k    «-;«--:—.    />»,i<i^  practical  use  of  the  flow. 

river  to  the  middle  thread  of  the  stream.  Damages  —  eminent  domain  —  comnen. 

may  have  to  construct  and  maintain  there-       ._.■*         ,,™_  . «_, '^ 

in  the   structures  necessary   for   the   com-  ^V^  ZJ,TJL^4^\  ,.      u 

medial  use  of  the  water  Tower    is  not  a  J  J^^  Jif  .U /K^  ^s'*o?  th^  5?^ 

when  condemning,  in  tfie  interests  of  navi-  *"!' J?!?„*^*  ^f.  „LT*!*'"*I„T''i*"J"*  *'^! 

gation,   under  tfc  act  of  March   3,   1909.  fl°^^,    J    I'tX^'^lZ  '"^  !'*"'V''"2,* 

B  11    111  i.t^.  mrsA  ««*^T««*^v  ^f  AVikJiT  iri*.H  ^'^^  **™®  "  ^^  taKcu,  aud  not  as  enhanced 

L^'/ZlfJ^tn    tSth^^th^  R?^Marvs  ^l  *^«  P^'P<>««  '^^  ^^ich  it  is  taken. 

and   description    north    of    the    St.    Marys  j]^^^  ^^{^^  ^^^   ^  Damages.  VI.  m.  In  DI 

FkJiB   ship    cbdmI,    throughout    ite    entire  gesi  Sup.  ct.  1908.  ] 

IOS4  «29  U.  8. 
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Damages  —  eminent  domain  ~  avail-  The  notice  of  condemnation  required  by 

ability  for  pnblic  purpose.  the  statute  was  du]y  given  by  the  Secretary 

10.  The  availability  for  lock  and  <»nal  ^  War,  and  this  proceeding  •waa  Insti-EST 
purpos^  of  the  land  between  the  canals  m  ^uted  against  all  the  corporations  and  per- 
use and  the  bank  of  St.  Marys  river,  taken  .^^,  a^r^r^^A  ♦**  Vi««^  -««  i^^^^^^  i«.  4\.^ 
by  the  United  States  in  condemnation  pro-  •^"»  supposed  to  have  any  interest  in  the 
ccedings  instituted  for  the  benefit  of  navi-  property  sought  to  be  condemned.  A  jury 
gation  under  the  act  of  March  3,  1009,  *§  11,  was  waived  and  the  'evidence  submitted [58 
is  properly  included  as  an  element  of  value  to  the  court,  which,  at  the  request  of  all  the 
in  fixing  the  compensation  to  be  awarded  parties,  made  specific  findings  of  fact  and 
to  the  owner.  ]a^, 

[Per  other  cases,  see  Damages,  VI.  m.  In  Dl-        -q* ^ ^__     a    av  j_    «  xi.     t 

gest  Sap.  Ct.  1008.1  By  an  agreement,  the  property  of  the  In- 

Dedlcatlon  —  highway  on  pnblic  land  —  ternational    Bridge    Company    required    by 

survey  —  adverse  possession.  the  government  was  acquired  by  deed,  and 

11.  Title  to  a  part  of  a  street  laid  off  by  later,  in  the  progress  of  the  ease,  the  prop- 
a  survey  made  of  a  town  which  had  grown  erty  of  the  Edison-Sault  Electric  Company 

?P .?"  P"^^i®  ^"?  "«7/  P*»»®<^  ®"*  ^^  ^'»«  involved  in  the  proceeding  was  acquired  by 
United  States,  where  the  survey  was  never  -,+,„,,i.x:^„  tk?.  ^i:«,,:,..f.>.  #*^».  li.^  «-««- 
carried  into  a  patent,  and  the  village  never  «t»P"Jat>on-  This  ehminates  from  the  cases 
accepted  such  part  of  the  street,  and  hav-  every  question  except  those  arising  in  re- 
ing  been  thus  abandoned  the  land  was  pri-  »P«c*  ^  *^i«  compensation  to  be  awarded  to 
vately  occupied  for  a  time,  but  not  long  *he  Chandler-Dunbar  Water  Power  Corn- 
enough  to  acquire  title.  P&nyi  the  St.  Marys  Power  Company,  and 
(For  other  cases,  see  DedicatloD,  I.  b;  Adverse  Clarence  M.  Brown,  receiver  of  the  Michi- 
Possession.  I.  h.  Id  Digest  Sup.  Ct.  1008.]  g^  Lake  Superior  Power  Company.  The 
Damages  —  eminent  domikin  —  strategic  final  judgment  of  the  court  was; 

To  ^'^  -^  -«ii^j  .^..4.^*^ u,      *  1-  That  the  ownership  in  fee  simple  abso- 

12.  The  so-called  strategic  value  of  an  is-  ,  .  .  . .  tt  'x  j  oi.  *  «  «  i  j  j 
land  lying  in  the  St  MaFys  river,  growing  '"*«  ^^  *^«  ^n»*«d  States  of  all  lands  and 
out  of  the  necessity  of  including  it  as  a  property  of  every  kind  and  description 
tailrace  site,  if  not  otherwise,  in  any  com-  north  of  the  present  St.  Marys  Falls  ship 
pletely  efficient  plan  of  water  development  canal,  throughout  its  entire  length,  and 
by  anv  owner,  private  or  public,  should  not  lying  between  the  said  ship  canal  and  the 
be  included  as  an  element  of  value  in  award-  international  line  at  Sault  St  Marie,  in 
SLST'tbrki^^^^  \l^  «tate  of  Michigan  was  necessary  for 
authority  of  the  act  of  March  3,  1909,  §  11,  **»«  purposes  of  navigation  of  said  waters 
in  the  interests  of  navigation.  ^^^  *^e  waters  connected  therewith,  as  de- 
[Vor  other  cases,  see  Damages,  VI.  m,  in  Di-  clared  by  the  act  of  March  3,  1909. 

gest  Sap.  Ct.  1908.1  Xhe  compensation   awarded  was   as   fol- 

[Nos.  783,  784,  785,  and  786.]  lows: 

a.  To     the     Chandler-Dunbar     Company, 

Argued  and  submitted  April  8,  1913.     De-  $662,332.     Of  this   $660,000  was  the  esti- 

cidcd  May  26,  1913.  mated  value  of  the  water  power. 

f  N  ERROR  to  the  District  Court  of  the  ^'  '^^J^JL^^'  ^*^"  ^*"*  ^^'^'^  ^®™' 

1   United  States  for  the  Western  District  P*"^*  ^^i""?.-  .        ^     ,.  ^,    .  .    ^ 

of  Michigan   to   review   an   award   in   con-  ^.LIL*^^^'*^'?'^*!*^*  ^^^'''^^J' ^""^P.!?^^^ 

tlemnation    proceedings    instituted    by    the  f300,000    which  has,  however,  been  settled 

United    States    in    the    interest   of   naviga-  ^^  "^iP^l*,^*^";.  ,..         ir   ,     «         .      « 

tion.    Reversed  and  remanded  for  the  entry  ^  ^'  ^o  the  Michigan  Lake  Superior  Power 

of  judgment  in  accordance  with  the  opinion.  Company,  nothing. 

Assistant  to  the  Attorney  General  Fow-  ^J^"^^  these  awards  the  government,  the 

Icr  and  Mr.  Reeves  T.  Strickland  for  the  Chandler-Dunbar  Company,  the  St.  Marys 

United  States.  ^*'^*   Power   Company,   and   the  Michigan 

Lake  Superior  Power  Company,  have  sued 

Statement  by  Mr.  Justice  Lurton:  out  writs  of  error. 

These  writs  of  error  are  for  the  purpose  *The  errors  assigned  by  the  'United [59 

of  reviewing  a  judgment  in  a  condemnation  States  challenge  the  allowance  of  any  com- 

proceeding  instituted  by  the  United  States  pensation  whatever  on  account  of  sny  water 

66]under  the  11th  section  of  an  act  of  *Con-  power  right  claimed  by  any  of  the  owners  of 

gress  of  March  3,  1909,  being  chapter  264,  the  condemned  upland,  and  also  the  prin- 

36  Stat,  at  L.   pp.  816,  820,  U.  S.  Comp.  ciples  adopted  by  the  district  court  for  the 

Stat.  Supp.  1911,  p.  1636.    The  section  re-  valuation  of  the  upland  taken.    The  several 

ferred  to  is  set  out  in  the  margin.f  corporations,  who  have  sued  out  writs  of 


fSec  11.  That  the  ownership  in  fee  simple 
absolute  by  the  United  States  of  all  lands 
and  property  of  every  kind  and  description 
north  of  the  present  Saint  Marys  Falls  ship 
§7  li.  ed. 


canal,    throughout    its    entire    length,    and 
lying  between  said  ship  canal  and  the  inter- 
national   boundary    line    at    ^>\\\.  %'QiSxiAi^ 
Marie,  in  the  ataie  ol  lA.\c^\ijiA/\a  ta<:5&»»»xi 


SUlTvEME  COUBT  OF  THE  UNITED  STATES. 


Oar.  TmMt 


error,  complain  of  the  inadeqtutef  of  tho 
award  on  account  of  water  power  claimed 
to  have  been  taken,  and  also  of  the  valua- 
tion placed  upon  the  several  parcels  of  up- 
land condemned. 

The  errors  assigned  by  the  United  States 
deny  that  any  water  power  in  which  the  de- 
fendants below  had  any  private  property 
right  has  been  taken,  and  also  deny  the 
claim  that  riparian  owners  must  be  com- 


pensated for  exclusion  from  the  use  el  tbe 
water  power  inherent  in  the  falls  aad 
rapids  of  the  St.  Marys  river,  whether  the 
flow  of  the  river  be  larger  than  the  nsedi 
of  navigation  or  not.  The  award  of  $650/ 
000  on  account  of  the  claim  of  the  Chandler* 
Dunbar  Company  to  the  undeveloped  wat« 
power  of  the  river  at  the  St.  Marys  rapida 
in  excess  of  the  supposed  requirements  of 
navigation   constitutes   the   prime   question 


for  the  purposes  of  navigation  of  said 
waters  and  the  waters  connected  therewith. 

The  Secretary  of  War  is  herebv  directed 
to  take  proceedings  immediately  for  the  ac- 
quisition, by  condemnation  or  otherwise,  of 
all  of  said  lands  and  property  of  every  kind 
and  description,  in  fee  simple  absolute.  He 
shall  proceed  in  such  taking  by  filing  in 
the  officer  of  the  register  of  deeds  of  Chip- 
pewa county,  in  the  state  of  Michigan,  a 
writing,  stating  the  purpose  for  which  the 
same  is  taken  under  the  provisions  of  this 
section,  and  giving  a  full  description  of  all 
the  lands  and  property  of  every  kind  and 
decription  thus  to  be  taken.  After  the  fil- 
ing of  said  writing,  and  ten  days  after  pub- 
lication thereof  in  one  or  more  newspapers 
in  the  city  of  Sault  Sainte  Marie,  in  the 
state  of  Michigan,  the  United  States  shall 
be  entitled  to,  and  shall  take  immediate  pos- 
session of,  the  property  described,  and  may 
at  once  proceed  with  such  nublie  works 
thereon  as  have  been  authorizea  by  Congress 
for  the  uses  of  navigation. 

The  circuit  court  of  the  United  States  for 
the  western  district  of  Michigan  is  hereby 

fiven  exclusive  jurisdiction  to  hear  con- 
emnation  proceedings  and  to  determine 
what  compensation  shall  be  awarded  for 
property  taken  under  authority  of  this  sec- 
tion. After  the  taking  of  any  property  by 
the  government  of  the  United  States,  as 
herein  provided  for,  the  United  States,  by 
its  proper  officials,  shall  begin  condemna- 
tion proceedings  in  the  aforesaid  court,  and 
the  practice  shall  be  in  accordance  with  the 
practice  in  the  courts  of  the  state  of  Michi- 
gan for  the  condemnation  of  lands  by  the 
state  for  public  buildings  of  such  state,  so 
far  as  the  same  may  be  followed  without 
conflicting  with  the  provisions  hereof.  Pos- 
session may  be  taken  by  the  United  States 
prior  to  a  determination  by  a  court  of  any 
necessity  of  taking,  and  prior  to  any  deter- 
mination of  the  amount  of  compensation. 

Any  money  payable  by  the  government 
under  the  provisions  of  this  section  shall 
be  payable  out  of  any  money  heretofore  au- 
thorized or  appropriated  for  the  purpose  of 
improving  Saint  Marys  river  at  the  falls, 
Michigan. 

All  that  part  of  "An  Act  Making  Appro- 
priations for  the  Construction,  Repair,  and 
Preservation  of  Certain  Public  Works  on 
Rivers   and   Harbors,   and   for   Other   Pur- 
poses"  [34  Stat,  at  L.  1098,  chap.  2509], 
approved   March   second,   nineteen   hundred 
ana  seven,  beginning  with  the  words  "and 
aU  lands  and  waters  north  of  the  present 
Saint  Marya  Falls  ship  canal  throughout 
MOSS 


its  length,"  and  ending  with  the  words,  •*to 
comply  with  the  provisions  of  the  river  and 
harbor  act  of  nineteen  hundred  and  two, 
but  such  lands,  if  so  acquired,  shall  be  ob- 
tained without  expense  to  the  United 
States,"  is  hereby  repealed. 

Every  permit,  license,  or  authority  of 
every  kind,  nature,  and  description  hereto- 
fore issued  or  granted  by  the  United  States, 
or  any  official  thereof,  to  the  Chandler-Dun- 
bar  Water  Power  Company,  the  Edison- 
Sault  Light  &  Power  Company,  the  Edison- 
Sault  Electric  Company,  or  the  Saint  Marys 
Power  Company,  shall  cease  and  determine 
and  become  null  and  void  on  January  first, 
nineteen  hundred  and  eleven,  and  the  Sec- 
retary of  War  is  hereby  authorized  and  in- 
structed to  revoke,  cancel,  and  annul  every 
such  permit,  license,  or  authority,  to  take 
effect  on  January  first,  nineteen  hundred 
and  eleven. 

The  Secretary  of  War  may,  in  his  discre- 
tion, permit  the  Chandler-Dunbar  Water 
Power  Company  and  the  Edison-Sault  Elec- 
tric Compiny  to  maintain  their  present 
works  and  utilize  the  water  power  m  said 
river  at  said  rapids,  in  so  far  as  the  same 
does  not  interfere  with  navigation,  or  re- 
tard the  construction  of  government  works 
in  said  river,  under  such  rules  or  regula- 
tions as  have  been  or  hereafter  shall  be  im- 
posed by  the  Secretary  of  War,  until  they 
shall  be  paid  the  compensation  awarded  by 
the  court  for  their  property  condemned  un- 
der the  provisions  of  ttiis  section;  but  said 
permit  shall  not  extend  beyond  January 
first,  nineteen  hundred  and  eleven. 

The  President  of  the  United  States  is  re- 
spectfully requested  to  open  negotiations 
with  the  government  of  Great  Britain  for 
the  purpose  of  efi'ectually  providing,  by 
suitable  treaty  with  said  government,  for 
maintaining  ample  water  levels  for  the  uses 
of  navigation  in  the  Great  Lakes  and  the 
waters  connected  therewith,  by  the  con- 
struction of  such  controlling  and  remedial 
works  in  the  connecting  rivers  and  channels 
of  such  lakes  as  may  be  agreed  upon  by 
the  said  governments  under  the  provisions 
of  said  treaty. 

The  Secretary  of  War  is  further  author- 
ized and  instructed  to  cause  to  be  made  a 
preliminary  examination  and  survey  to  as- 
certain and  determine  a  proper  plan  and 
the  probable  expense  for  constructing  in 
the  rapids  of  the  Saint  Marys  river  a  filling 
basin  or  forebay,  from  which  the  ship  locks 
shall  be  filled:  Provided,  that  such  survey 
shall  in  no  way  delay  or  interfere  with  the 
p\&ua  tot  conatruction  already  under  way. 


101ft. 


UNITED  STATES  t.  CHANDLEB-DUNBAR  W.  P.  00. 


in  the  case,  and  its  importance  is  in- 
creased by  the  contention  of  that  company 
that  the  assessment  of  damages  on  that  ac- 
count is  grossly  inadequate  and  should  have 
been  $3,450»000. 

Each  of  the  several  plaintiffs  in  error 
also  challenge  the  awards  made  on  account 
of  the  several  parcels  of  upland  taken, — the 
government  insisting  that  the  awards  are 
excessive,  and  the  owners,  that  they  are  in- 
adequate. 

Assistant  to  the  Attorney  General  Fow- 
ler argued  the  cause,  and,  with  Mr.  Reeves 
T.  StrickUnd,  filed  a  brief  for  the  United 
States: 

The  dominion  of  the  United  States  over 
the  navigable  waters  for  the  purpose  of  com- 
merce is  the  same  as  over  the  public  domain. 

Pensacola  Teleg.  Co.  v.  Western  U.  Teleg. 
Co.  96  U.  S.  1,  24  L.  ed.  708. 

The  navigable  waters  of  the  United  States, 
with  their  beds,  for  the  purpose  of  com- 
merce and  navigation,  beinp^  the  public  prop- 
erty of  the  nation,  when  any  portion  of  this 
property  is  required  by  the  Ignited  States 
for  its  uses  in  aid  of  navigation  there  is  no 
condemnation  necessary.  It  is  only  neces- 
sary for  Congress  to  order  the  taking  of  the 
part  needed  for  the  specified  use. 

Hawkins  Point  Light-House  Case,  39  Fed. 
77;  Lorman  v.  Benson,  8  Mich.  32,  77  Am. 
Dec.  435. 

The  necessity  or  expediency  of  appro- 
priating a  part  or  all  the  waters  of  St. 
ICarys  River  for  public  use  cannot  be  the 
subject  of  judicial  cognizance. 

Mississippi  &  R.  River  Boon  Co.  v.  Pat- 
terson, 98  U.  S.  406,  25  U  ed.  207;  A. 
Backus,  Jr.  &  Sons  v.  Fort  Street  Union 
Depot  Co.  169  U.  S.  6G8,  42  L.  ed.  858,  18 
Sup.  Ct.  Rep.  445;  Gierokce  Nation  v. 
Southern  Kansas  R.  Co.  135  V.  S.  641,  34  L. 
ed.  296,  10  Sup.  Ct.  Rup.  905;  McCray  v. 
United  States,  V.)o  U.  S.  38,  49  L.  ed.  80,  24 
Sup.  Ct  Rep.  769,  1  Ann.  Cas.  561 ;  Hay- 
burn's  Case,  2  Dall.  410,  1  L.  ed.  436; 
Veazie  Bank  v.  F(  nno,  8  Wall.  548,  19  L.  ed. 
487;  Spencer  v.  Merchant,  125  U.  S.  345,  31 
L.  ed.  763,  8  Sup.  Ct.  Rep.  921;  Lottery 
Case  (Champion  v.  Ames)  188  U.  S.  363,  47 
L.  ed.  504,  23  Sup.  Ct  Rep.  321;  Bird  v. 
United  States,  187  U.  S.  124,  47  L.  ed.  103, 
28  Sup.  Ct  Rep.  42;  Shoemaker  ▼.  United 
States,  147  U.  S.  282,  298,  37  L.  ed.  170, 
184,  13  Sup.  Ct  Rep.  361 ;  Oilman  v.  Phila- 
delphia, 3  Wall.  725,  18  L.  ed.  99;  United 
States  ▼.  New  Bedford  Bridge,  1  Woodb.  ft 
11  420;  Fed.  Cas.  No.  15,867;  United 
States  ▼.  Coombs,  12  Pet  72,  9  L.  ed.  1004. 

While  the  submerged  lands  remain  a  part 
U  the  bed  of  the  river,  it  is  not  private 
property  in  the  sense  of  the  5th  Amend- < 
ment  to  the  Federal  Oonatitutiaii. 
#7  Xb  ed. 


Gilman  ▼.  Philadelphia,  3  Wall  726,  18 
L.  ed.  99;  Hawkins  Point  Light-Houae  Case, 
39  Fed.  87;  Scranton  ▼.  Wheeler,  170  U.  S. 
160,  45  L.  ed.  136,  21  Sup.  Ct.  Rep.  48. 

As  early  as  the  case  of  Gibbons  ▼•  Ogden, 
9  Wheat  1,  6  L.  ed.  28,  it  was  held  that 
"the  power  to  regulate  commerce  eompre- 
hends  the  control  .  .  .  of  all  the  navig^ 
ble  waters  •  .  .  and  includes  .  •  •  the 
power  to  keep  them  open  and  free  fr<mi  amy 
obstructions." 

South  Carolina  v.  Georgia,  93  U.  &  10. 28 
L.  ed.  783;  Wisconsin  v.  Duluth,  96  U.  S. 
387,  24  L.  ed.  671. 

The  power  to  regulate  commerce  compre- 
hends the  control  for  that  purpose,  and  to 
the  extent  necessary,  of  all  the  navigable 
rivers  of  the  United  States  which  are  ac- 
cessible from  a  state  other  than  that  in 
which  they  lie.  For  this  purpose  they  are 
the  public  property  of  the  nation,  and  lub- 
ject  to  all  the  requisite  legislation  by  Oon- 
gress.  This  necessarily  includes  the  power 
to  keep  them  open  and  free  from  any  ob- 
struction  to  their  navigation  interposed  by 
the  states,  or  otherwise;  to  remove  obatmo- 
tions  where  they  exist;  and  to  provide,  by 
such  sanction  as  is  deemed  proper,  against 
the  occurrence  of  the  evil,  and  for  punish- 
ment  of  the  offenders. 

South  Carolina  t.  Georgia,  93  U.  S.  ID.  2$ 
L.  ed.  783;  Wisconsin  v.  Duluth,  96  U.  8. 
387,  24  L.  ed.  671. 

The  decision  as  to  granting  permiti  rsate 
solely  with  Congress,  for  as  said  in  McCnj 
V.  United  SUtes,  196  U.  S.  38,  49  L.  ed.  80, 
24  Sup.  Ct  Rep.  769,  the  judicial  caamoi 
prescribe  to  the  legislative  department  of 
the  government  limitations  upon  the  exar- 
cise  of  its  acknowledged  powers  and  at  il- 
lustrated by  the  case  of  Newport  k  C 
Bridge  Co.  v.  United  States,  105  U.  S.  470, 
26  L.  ed.  1 143,  although  a  permit  was  granted 
to  erect  a  bridge  the  court  decided  thai  Hm 
company  was  not  entitled  to  compenaatiiMi 
by  reason  of  the  permit  being  revoked. 

New  York  ft  B.  R.  Co.  v.  Young,  38  Piu 
176;  Pratt  v.  Brown,  3  Wis.  603. 

The  use  for  which  the  land  it  taken  lukT- 
ing  been  determined  to  be  a  public  use,  the 
quantity  which  should  be  taken  is  a  Icgiala- 
tive,  and  not  a  judicial,  question. 

Shoemaker  v.  United  SUtes,  147  U.  8. 
282,  298,  37  L.  ed.  170, 184,  13  Sup.  01  Rep. 
361. 

The  common-law  principle  is,  in  fact,  thai 
the  owners  of  the  banks  have  no  ri|^t  to 
the  water  of  navigable  rivers. 

Carson  v.  Blazer,  2  Binn.  476,  4  Am.  Dee. 
463;  Shively  ▼.  Bowlby,  152  U.  S.  31,  33, 
38  L.  ed.  348,  344,  14  Sup.  Ct  Bep.  54a 

In  estimating  the  value  of  land  takm  for 
a  public  use,  ita  value  for  i»fiK'^Ui^S^'«iSK\A 
be  eonaVdetfA. 
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United  States  t.  Seufert  Bros.  Co.  78 
Fed.  523;  Gilmer  T.  Lime  Point,  19  Cal.  47; 
Central  P.  R.  Ca  y.  Pearson,  35  Cal.  247; 
San  Diego  Land  k  Town  Co.  y.  Neale,  88 
Cal.  65,  11  L.R.A.  604,  25  Pac  977;  Santa 
Ana  y.  Harlin,  99  Cal.  538,  34  Pac.  224. 

The  St.  Marys  River  being  a  navigable 
stream,  its  waters  and  subaqueous  lands  are, 
in  the  language  of  the  Supreme  Court  in 
South  Oftrolina  y.  Georgia,  93  U.  S.  10,  23 
L.  ed.  783,  "the  public  property  of  the  na- 
tion, and  subject  to  all  the  requisite  legisla- 
tion by  Congress." 

The  riparian  owner  on  a  navigable  stream 
has  no  right  as  against  the  public,  or  per- 
sons or  corporations  acting  in  behalf  of  the 
public,  making  improvements  of  such  navi- 
gable stream,  to  have  the  waters  of  such 
stream  flow  in  their  accustomed  course  in 
front  of  liis  lands. 

Black  River  Improv.  Co.  v.  La  Crosse 
Boom.  &  Transp.  Co.  54  Wis.  679,  41  Am. 
Rep.  66,  11  N.  W.  443;  Canal  Appraisers  v. 
People,  17  Wend.  571;  People  ex  rel.  Loomis 
V.  Canal  Appraisers,  33  N.  Y.  500;  Lansing 
▼.  Smith,  8  Cow.  146;  People  v.  Tibbetts,  19 
N.  Y.  527. 

Riparian  rights  are  appurtenant  to  the 
ownership  of  the  land  on  the  shore  or  bank 
of  a  stream,  without  reference  to  the  title 
in  the  bed.  The  word  "riparian"  is  relative 
to  the  bank,  and  not  the  bed  of  the  stream, 
and  the  title  to  the  soil  constituting  the  bed 
of  a  river  does  not  carry  with  it  any  exclu- 
sive right  of  property  in  the  running  water 
of  the  stream. 

Delaplaine  v.  Chicago  &  N.  W.  R.  Co.  42 
Wis.  229,  24  Am.  Rep.  386. 

Everyone  who  buys  property  upon  a  nav- 
igable stream  purchases  subject  to  the  su- 
perior right  of  the  commonwealth  to  regulate 
and  improve  it  for  the  benefit  of  all  her  citi- 
zens. If,  therefore,  he  chooses  to  place  his 
mills  or  his  works,  for  the  qualified  use  he 
may  make  of  the  water,  within  the  limits  or 
influence  of  high  water,  he  does  so  at  his 
own  risk,  and  cannot  complain  when  the 
commonwealth,  for  the  purpose  of  improve- 
ment, chooses  to  maintain  the  waters  of 
the  stream  at  a  given  height  within  its 
channel. 

McKeen  y.  Delaware  Division  Canal  Co. 
40  Pa.  424;  Black  River  Improv.  Co.  v. 
La  Crosse  Boom.  &  Transp.  Co.  54  Wis. 
680,  41  Am.  Rep.  66,  11  N.  W.  443;  Fitch- 
borg  R.  Go.  v.  Boston  ft  M.  R.  Ca  3  Cush. 

As  against  the  state  the  riparian  owner 
is  not  entitled  to  have  the  waters  of  a  navi- 
gable stream  flow  past  his  land. 

Withers  v.  Buckley,  20  How.  84,  15  L.  ed.. 
81B;  South  Carolina  v.  Georgia,  93  U.  S.  10, 
2S  L.  ed.  783. 
In  MseerUiDiag  aetaal   yalua,  generally 
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everything  which  actually  enhances  iti  pree- 
ent  worth  should  be  tiJcen  into  oonsidera- 

• 

tion ;  not,  however,  the  fact  that  it  is  neeee* 
sary  or  indispensable  for  the  purpose  for 
which  it  is  claimed  by  the  public  Those 
necessities  which  induce  it  to  be  claimed,  or 
the  fact  that  it  is  desired  for  public  use, 
should  in  no  wise  enter  into  the  considera- 
tion of  its  value.  To  allow  that  would  be 
to  measure  its  value  by  the  immediate 
necessities  of  the  public  rather  than  its 
actual   worth. 

Virginia  A  T.  R.  Ca  v.  Elliott,  5  Nev. 
358. 

The  public,  being  the  owners  of  the  river, 
have  an  unquestionable  right  to  improve  the 
navigation  of  it,  without  any  liability  for 
remote  and  consequential  damages  to  in- 
dividuals. 

Hollister  v.  Union  Co.  9  Conn.  444,  25 
Am.  Dec.  36;  Chicago,  B.  ft  Q.  R.  Co.  ▼. 
Illinois,  200  U.  S.  561,  50  L.  ed.  596,  26 
Sup.  Ct.  Rep.  841,  4  Ann.  Cas.  1175;  Lan- 
sing v.  SmiUi,  8  Cow.  146. 

The  jurisdiction  of  the  general  government 
over  interstate  commerce  and  its  natural 
highways  vests  in  that  government  the  right 
to  take  all  needed  measures  to  preserve  the 
navigability  of  the  navigable  watercourses 
of  the  country,  even  s  gainst  state  action. 

United  States  v.  Rio  Grande  Dam  &  Irrig. 
Co.  174  U.  S.  703,  43  L.  ed.  1T41,  19  Sup. 
Ct.  Rep.  770. 

No  riparian  o^ner  has  any  title  to  the 
waters  but  a  simple  usufruct  as  it  passes 
along  his  land  (Minnesota  Loan  ft  T.  Co.  v. 
St.  Anthony  Falls  Water-Power  Co.  82 
Minn.  505,  85  N.  W.  523,  and  Union  Mill  ft 
Min.  Co.  V.  Ferris,  2  Sawy.  176,  Fed.  Cas. 
No.  14,371,  8  Mor.  Min.  Rep.  90),  and  such 
usufruct  is  subordinate  to  the  public  right, 
and  is  not  private  property  for  which  com- 
pensation should  be  made  (Re  State  Reser- 
vation, 37  Uun,  545). 

Whatever  private  rights  may  be  claimed 
by  the  defendant  are  subordinate  to  the 
public  right. 

Scranton  v.  Wheeler,  6  C.  C.  A.  585,  16 
U.  S.  App.  152,  57  Fed.  813. 

In  the  installation  in  part,  in  said  river 
bed  appurtenant  to  these  uplands,  of  public 
works  of  the  government  primarily  intended 
by  Congress  as  improvements  of  the  methods 
of  navigation  on  said  river  in  connection 
with  the  Great  Lakes  system,  devised  and 
constructed  pursuant  to  the  provisions  of 
§§  11  and  12  of  the  act  of  March  3,  1909,  if 
there  be  found  from  time  to  time  a  quantity 
of  water  which  may  be  availed  of  for  de- 
veloping power,  it  is  competent  for  tlie 
government  to  conserve  and  lease  or  use  the 
said  power,  from  the  economic  policy  of 
preventing  waste  of  natural  resources. 

KjauksMnn  V(a\«K  "^o^vt  Co.  v.  Green  Bay 
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k  M.  Canal  Co.  142  U.  S.  281,  35  L.  ed.  i 
1013,  12  Sup.  Ct.  Rep.  173. 

''Strategy"  is  a  term  ordinarily  used  iu 
the  operationB  of  armies,  and  is  not  very 
appropriate  to  the  transactions  of  ciyil  life. 

Fortune  t.  Watkins,  94  K.  C.  817. 

A  strategic  Talue  is  a  speculative  value, 
upon  which  an  award  cannot  be  based. 

Shoemaker  v.  United  States,  147  U.  S.  305, 
87  L.  ed.  187,  13  Sup.  Ct.  Rep.  361 ;  Kerr  v. 
South  Park  Comrs.  117  U.  S.  385,  29  L.  ed. 
926,  6  Sup.  Ct.  Rep.  801. 

The  court  erred  in  awarding  and  allowing 
5  per  cent  upon  said  award,  or  upon  any 
part  thereof,  after  January  1,  1910. 

7  Ops.  Atty.  Gen.  523;  20  Ops.  Atty.  Gen. 
423. 

It  was  within  the  power  of  Congress  to 
declare  that  the  ownership  of  all  properties 
lying  between  the  canal  and  the  boundary 
line  is  essential  for  the  purposes  of  naviga- 
tion, and  to  require  tlie  rejnoval  of  all  ob- 
structions from  all  parts  of  the  stream  lymg 
within  the  United  States;  and  Congress 
having  spoken,  it  is  not  for  the  courts  to  de- 
cide whether  any  part  of  said  waters  may 
be  used  for  private  purposes. 

Newport  &  C.  Bridge  Co.  v.  United  States, 
105  U.  S.  470,  480,  26  L.  ed.  1143,  1147; 
Willson  V.  Black  Bird  Creek  Marsh  Co.  2 
Pet  246,  251,  7  L.  ed.  412,  414;  Pound  v. 
Turck,  95  U.  S.  459,  464,  24  L.  ed.  525,  527 ; 
South  Carolina  v.  Georgia,  93  U.  S.  4,  10,  23 
L.  ed.  782,  783;  Gilman  v.  Philadelphia,  3 
Wall.  713,  724,  731,  18  L.  ed.  96,  99,  101; 
Pennsylvania  v.  Wheeling  k  B.  Bridge  Co. 
13  How.  518,  578,  14  L.  ed.  249,  274,  18  How. 
421,  15  L.  ed.  435;  The  Clinton  Bridge 
(Gray  v.  Chicago,  I.  ft  N.  R.  Co.)  10  Wall. 
454,  463,  19  L.  ed.  969,  971 ;  Wisconsin  v. 
Duluth,  96  U.  S.  379,  383,  387,  24  L.  ed. 
668,  670,  671 ;  Cherokee  Nation  v.  Southern 
Kansas  R.  Co.  136  U.  S.  641,  65T,  34  L.  ed. 
295,  302,  10  Sup.  Ct.  Rep.  965;  Scranton  v. 
Wheeler,  179  U.  S.  141,  162,  45  L.  ed.  126. 
137,  21  Sup.  Ct.  Rep.  48;  Green  Bay  &  M. 
Canal  Co.  v.  Patten  Paper  Co.  172  U.  S.  68, 
80,  43  L.  ed.  364,  373,  19  Sup.  Ct.  Rep.  97 ; 
McCray  v.  United  SUtes,  196  U.  S.  27,  53, 
49  L.  ed.  78,  94,  24  Sup.  Ct  Rep.  769,  1 
Ann.  Cas.  561. 

The  revocation  of  the  license  to  the 
Chandler-Dunbar  Water  Power  Company, 
and  its  exclusion  from  thereafter  using  any 
waters  from  the  St.  Marys  River  adja- 
eent  to  the  lands  owned  by  it,  was  not  a 
taking  of  its  property  within  the  constitu- 
tional sense,  and  hence  it  was  error  to  make 
any  allowance  for  damages  to  said  company 
bk  consequence  thereof. 

West  V.  Kansas  Natural  Gas  Co.  221  U.  S. 
t29,  258,  65  L.  ed.  716,  727,  35  LJLA.(N.S.) 
1198,  81  Sup.  Ct  Rep.  564;  United  States 
•T  Ii.  ed. 


V.  Lynah,  188  U.  8.  445,  47  L.  ed.  589,  28 
Sup.  Ct  Rep.  349;  Pumpelly  v.  Green  Bay 
&  M.  Canal  Co.  13  Wall.  166,  20  L.  ed  657; 
Monongahcla  Nav.  C6.  v.  United  States,  148 
U.  S.  312,  341,  37  L.  ed.  463,  473, 13  Sup.  Ct 
Rep.  622;  McKeen  v.  Delaware  Division 
Canal  Co.  49  Pa.  425;  Fox  y.  Cincinnati, 
104  U.  S.  783,  26  L.  ed.  928;  Chicago,  B.  k 
Q.  R.  Co.  V.  Illinois,  200  U.  S.  561,  50  L.ed. 
596,  26  Sup.  Ct  Rep.  341,  4  Ann.  Cas. 
1175;  West  Chicago  Street  R.  Co.  v.  Illinois, 
201  U.  S.  506,  524,  50  L.  ed.  845,  852,  26 
Sup.  Ct.  Rep.  518;  Northern  Transp.  Co.  v. 
Chicago,  99  U.  S.  635,  25  L.  ed.  336;  Scran- 
ton V.  Wheeler,  179  U.  S.  141,  163,  164,  46 
L.  ed.  126,  137,  138,  21  Sup.  Ct  Rep.  48; 
Gibson  v.  United  SUtes,  166  U.  &  269,  275, 
41  L.  ed.  090,  1002,  17  Sup.  Ct.  Rep.  578; 
Union  Bridge  Co.  v.  United  SUtes,  204  U.  S. 
304,  51  L.  ed.  523,  27  Sup.  Ct.  Rep.  867; 
UniUd  SUtes  v.  Rio  Criinde  Dam  k  Irrig. 
Co.  174  U.  S.  690,  707,  43  L.  ed.  1136,  1143, 
11)  Sup.  Ct  Rep.  770;  Xkbols,  Em.  Dom. 
§§  156,  157. 

The  court  erred  in  adopting  the  method 
which  it  did  in  fixing  the  value  of  the  water 
power. 

2  Lewis,  Em.  Dora.  2d  ed.  S§  463,  478, 
480. 

The  use  of  the  surplus  waters  for  the 
creation  of  power  is  mpii'Iy  an  incident  to 
the  main  use  of  tlic  sauie  for  purposes  of 
navigation. 

Kaukauna  Water  Pcw«t  Co.  v.  Green  Bay 
k  M.  Canal  Co.  142  I'.  S.  2r.4,  272,  36  L.  ed. 
1004,  1010,  12  Slip.  Ct.  R.p.  173. 

The  Chandler-Dunbnr  (ofiipanv  cannot 
claim  title  as  against  the  Uiiitcl  SUtes,  by 
adverse  possession. 

Stanley  v.  Schwalby,  147  U.  S.  508,  37 
L.  ed.  259,  13  Sup.  Ct.  Rep.  41 S;  United 
States  V.  Verdier,  164  U.  S.  219,  41  L.  ed. 
409,  17  Sup.  Ct  Rep.  42. 

The  dedication  of  Portage  street  never 
having  been  accepted  by  the  villas^  or  city 
of  Sault  SU.  Marie,  the  title  reposes  in  the 
Federal  government  Even  had  the  village 
or  city  accepted  it,  it  would  have  made  no 
differenoe.  The  same  being  dedicated  to  the 
public,  the  public  held  it  in  trust  for  the 
uses  of  a  street,  and  for  no  other  purpose. 

Simplot  V.  Chicago,  M.  ft  St  P.  R.  Ca 
5  McCrary,  158,  16  Fed.  350;  Bennett  ▼. 
Chicago,  M.  ft  St  P.  R.  Co.  73  Fed.  696; 
People  V.  Williams,  64  Cal.  498,  2  Pac.  898. 

Mr.  Mosea  Hooper  argued  the  cauae^ 
and,  with  Mesari.  John  H.  Goff  and  A.  B. 
Eldredge,  filed  a  brief  for  the  Chandler- 
Dunbar  Water  Company  et  aL: 

It  was  within  the  power  of  Congreia  to 
provide  for  compensation  for  all  the  water 
power  of  reapoiibdttaV  «^«^  Vb^fo^  %^  ibbb^ 
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fraction  thereof  eould  have  been  appropri- 
ated without  compenflation. 

Dow  V.  Electric  Ca  68  N.  H.  59,  31  AtL 
22,  166  U.  S.  489,  41  L.  ed.  1088,  17  Sup.  Gt. 
Rep.  645;  1  Lewis,  Em.  Dom.  3d  ed.  8  410; 
Re  New  York,  190  N.  Y.  350,  16  L.R.A. 
(N.S.)  335,  83  N.  E.  299,  13  Ann.  Gas.  598; 
Dodge  y.  Rockport,  199  Mass.  274,  85  N.  E. 
172;  Earle  ▼.  Com.  180  Mass.  579,  57  L1.R.A. 
292,  91  Am.  St.  Rep.  326,  63  N.  E.  10. 

The  court  always  presume  that  the  legis- 
lature acts  advisedly  and  with  full  knowl- 
edge of  the  situation. 

Chesapeake  k  P.  Teleph.  Co.  v.  Manning, 
186  U.  6.  245,  46  L.  ed.  1147,  22  Sup.  Ct. 
Rep.  881. 

If  there  is  any  about  about  the  construc- 
tion of  the  act  of  March  3,  1909,  the  court 
may  refer  to  the  report  of  the  committee  on 
rivers  and  harbors  which  accompanied  the 
bill  that  became  the  condemnation  law. 

The  Collector  v.  Richards  (Arthur  v. 
Riohards)  23  Wall.  246-258,  23  L.  ed.  95, 
96;  Church  of  the  Holy  Trinity  v.  United 
States,  143  U.  S.  457,  36  L.  cd.  226,  12  Sup. 
Ct.  Rep.  511;  American  Net  k  Twine  Co. 
y.  Worthington,  141  U.  S.  468,  35  L.  ed. 
821,  12  Sup.  Ct  Rep.  55. 

We  search  in  vain  in  the  act  of  Congress 
and  instrument  of  appropriation,  for  any 
claim  that  the  water  power  was  not  taken, 
but  was  appropriated  by  virtue  of  the  ease- 
ment of  navigation.  Some  such  statement 
should  appear  to  support  the  contention  of 
the  United  SUtes. 

Chicago  Sanitary  Dist.  v.  Pittsburgh,  Ft. 
W.  A  C.  R.  Co.  216  111.  575,  75  N.  E.  248. 

If  Congress  did  not  intend  to  pay  for  tlie 
water  power  of  the  Chandler-Dunbar  Com- 
pany, unless  compelled  so  to  do  by  the  Con- 
stitution, then  it  should  be  valued,  in  behalf 
of  the  riparian  owner,  in  view  of  the  fact 
that,  when  taken,  it  was  subject  to  the  right 
of  the  United  States  to  use  it  for  purposes 
of  navigation.  Subject  to  such  right,  the 
property  was  in  the  riparian  owner.  As 
against  the  United  States  the  rights  of  a 
riparian  owner  are  irrefragable,  except  so 
far  as  in  conflict  with  the  public  right  of 
navigation. 

Avery  v.  Fox,  1  Abb.  (U.  S.)  246,  Fed. 
Cm.  No.  674;  United  States  v.  Lynah,  188 
U.  S.  445,  47  L.  ed.  539,  23  Sup.  Ct.  Rep. 
349;  Bigham  Bros.  v.  Port  Arthur  Cliannel 
ft  Dock  Co.  100  Tex.  192,  13  L.R.A.(N.S.) 
656,  97  S.  W.  686;  Union  Depot,  Street  R. 
k  Transfer  Co.  v.  Brunswick,  31  Minn.  301, 
47  Am.  Rep.  789, 17  N.  W.  626;  1  Lewis,  Em. 
Dom.  i  69;  Green  Bay  k  M.  Canal  Co.  v. 
Kaukauna  Water  Power  Co.  70  Wis.  635,  35 
N.  W.  529, 36  N.  W.  828;  Ex  parte  Jennings, 
B  Cow.  519,  16  Am.  Dec.  447;  Varick  v. 
amitb,  5  PAige,  1B7,  28  AoL  Dee.  417; 
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Varick  v.  Smith,  9  Paige,  547;  Canal  Fund 
Comrs.  v.  Kempshall,  26  Wend.  404;  Der- 
mott  V.  SUte,  99  N.  Y.  101,  1  N.  E.  242; 
Walker  v.  Board  of  Public  Works,  16  Ohio, 
540;  State  v.  Minneapolis  Mill.  Co.  26  Minn. 
229,  2  N.  W.  839;  Kaukauna  Water  Power 
Co.  V.  Green  Bay  k  M.  Canal  Co.  142  U.  S. 
254,  35  L.  ed.  1004,  12  Sup.  Ct.  Rep.  173; 
United  SUtes  v.  Great  Falls  Mfg.  Co.  112 
U.  S.  645,  28  L.  ed.  846,  5  Sup.  Ct.  Rep.  306; 
Great  Falls  Mfg.  Co.  v.  Atty.  G«n.  (Great 
Falls  Mfg.  Co.  V.  Garland)  124  U.  S.  581, 
31  L.  ed.  527,  8  Sup.  Ct.  Rep.  631 ;  Ilaslam 
V.  Galena  &  S.  W.  R.  Co.  64  111.  353;  Bcidler 
V.  Chicago  SaniUry  Dist  211  111.  628,  67 
L.R.A.  820,  71  N.  £.  1118;  Janesville  v.  Car- 
penter, 77  Wis.  288,  8  L.R.A.  808,  20  Am. 
St.  Rep.  123,  46  N.  W.  128;  Grand  Rapids  v. 
Powers,  89  Mich.  115,  14  L.R.A.  498,  28  Am. 
St.  Rep.  276,  50  N.  W.  661 ;  Priewe  v.  Wis- 
consin State  Land  k  Improv.  CO.  93  Wis. 
534,  33  L.R.A.  645,  67  N.  W.  918;  King  v. 
United  States,  59  Fed.  9;  Williams  v. 
United  States,  104  Fed.  50;  1  Farnham, 
Waters,  §§  29,  86,  pp.  137,  138,  410;  People's 
Ice  Co.  V.  The  Excelsior,  44  Mich.  229, 
38  Am.  Rep.  246,  6  N.  W.  636;  Priewe  v. 
Wisconsin  Stale  Land  k  Improv.  Co.  93  Wis. 
547,  33  L.R.A.  645,  67  N.  W.  918;  Middlcton 
V.  Flat  River  Boom.  Co.  27  Mich  535 ;  Pear- 
son V.  Rolfe,  76  Me.  386 ;  Koopman  v.  Blod- 
gett,  70  Mich.  615,  14  Am.  St.  Rep.  527,  38 
N.  W.  649 ;  Monongahcla  Nav.  Co.  v.  United 
States,  148  U.  S.  312,  334-338,  37  L.  ed. 
463,  470-472,  13  Sup.  Ct.  Rep.  622. 

All  the  control  of  Congress  over  navi- 
gable water  grows  out  of  the  simple  provi- 
sion of  the  Constitution  granting  to  Con- 
gress the  right  to  regulate  commerce  with 
foreign  nations  and  among  the  several 
states.  Otherwise  than  so  far  as  necessary 
to  regulate  commerce  with  foreign  nations 
and  among  the  several  states.  Congress  has 
no  control  over  navigable  waters.  Beyond 
that  the  control  rests  with  the  state  and 
with  the  riparian  owner. 

Martin  v.  Waddell,  16  Pet.  367,  10  L.  ed. 
997;  Pennsylvania  v.  Wheeling  k  B.  Bridge 
Co.  13  How.  518,  582,  583,  14  L.  ed.  249; 
276,  277;  Pennsylvania  v.  Wheeling  k  B. 
Bridge  Co.  18  How.  421,  430,  15  L.  ed. 
435,  436;  Oilman  v.  Philadelphia,  3  Wall. 
713,  724,  725,  18  L.  ed.  96,  99;  McCready  v. 
Virginia,  94  U.  S.  391,  394,  395,  24  L.  ed. 
248,249;  Newport  &C.  Bridge  Co.  v.  United 
SUtes,  105  U.  S.  470,  489,  506.  26  L.  ed. 
1143,  1157,  1155;  Monongahela  Nav.  Co.  T. 
United  SUtes,  148  U.  S.  312,  335,  37  L.  ed. 
463,  471,  13  Sup.  Ct  Rep.  622;  Shively  t. 
Bowlby,  152  U.  S.  1,  40,  38  L.  ed.  331,  346, 
14  Sup.  Ct.  Rep.  548;  St.  Anthony  Falls 
WaUr  Power  Co.  v.  St.  Paul  Water  Gomrt. 
168  U.  8.  349,  42  L.  ed.  497,  18  Sup.  Ct 
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Rep.  157;  United  States  v.  Rio  Grande  Dam 
k  Irrig.  Co.  174  U.  S.  690,  709,  43  L.  ed. 
1136,  1143,  19  Sup.  Ct  Rep.  770;  United 
States  V.  Rio  Grande  Dam  k  Irrig.  Go.  184 
U.  S.  416,  46  L.  ed.  619,  22  Sup.  Gt  Rep. 
428;  Leovy  v.  United  States,  177  U.  S.  621, 
632,  633,  44  L.  ed.  914,  919,  920,  20  Sup. 
Ct.  Rep.  797;  Union  Bridge  Go.  T.  United 
States,  204  U.  S.  364,  400,  51  L.  ed.  623, 
539,  27  Sup.  Gt.  Rep.  367;  27  Ops.  Atty. 
Gen.  327,  330,  331;  1  Famham,  Waters,  p. 
137,  §  29. 

The  owner  cannot  be  deprived  of  the  right 
of  reversion  after  termination  of  the  ease- 
ment, except  upon  payment  of  just  compen- 
sation. 

Remey  y.  Iowa  G.  R.  Go.  116  Iowa,  133, 
89  N.  W.  218;  Pittsburgh  A  L.  E.  R.  Go. 
V.  Bruce,  102  Pa.  33;  Heard  v.  Brooklyn, 
60  N.  Y.  246;  Lewis,  Em.  Dom.  I  861  (596) 
note  38. 

Water  power  is  not  an  easement,  but  the 
body  of  the  estate  inseparably  annexed  to 
the  soil  itself. 

Johnson  v.  Jordan,  2  Met.  234,  37  Am. 
Dec  85;  Gary  v.  Daniels,  8  Met  466,  41  Am. 
Dec.  532;  Standen  y.  New  Rochelle  Water 
Co.  91  Hun,  272,  36  N.  Y.  Supp.  92;  Tour- 
tellot  v.  Phelps,  4  Gray,  376 ;  Gould  v.  Bos- 
ton Duck  Co.  13  Gray,  450;  Parker  t.  Gris- 
wold,  17  Conn.  288,  42  Am.  Dec  739;  Grit- 
tenton  y.  Alger,  11  Met.  281;  Blanchard  v. 
Baker,  8  Me.  253,  23  Am.  Dec.  504;  Tillot- 
son  y.  Smith,  32  N.  H.  94,  64  Am.  Dec.  355; 
Keeney  A  W.  Mfg.  Go.  y.  Union  Mfg.  Go. 
39  Conn.  582;  Brown  y.  Bush,  45  Pa.  61; 
Gould,  Waters,  §  204. 

This  rule  holds  good  on  public  navigable 
streams  as  well  as  on  priyate  streams. 

Morrill  y.  St.  Anthony  Falls  Water  Power 
Co.  26  Minn.  222,  37  Am.  Rep.  399,  2  N.  W. 
842;  Green  Bay  A  M.  Ganal  Go.  v.  Eau- 
kauna  Water  Power  Go.  70  Wis.  649,  35 
N.  W.  529,  36  N.  W.  828;  Kaukauna  Water 
Power  Co.  v.  Green  Bay  A  M.  Ganal  Go.  75 
Wis.  390,  44  N.  W.  638;  Kimberly  A  G.  Go. 
y.  Hewitt,  79  Wis.  334,  48  N.  W.  373;  Kau- 
kauna Water  Power  Go.  v.  Green  Bay  k 
M.  Canal  Go.  142  U.  S.  254,  276,  35  L.  ed. 
1004,  1011,  12  Sup.  Gt  Rep.  173;  Varick 
y.  Smith,  9  Paige,  547 ;  Walker  y.  Board  of 
Public  Works,  16  Ohio,  543;  1  Lewis,  Em. 
Dom.  §§  61,  69;  Avery  y.  Fox,  1  Abb.  (U. 
S.)  246,  Fed.  Gas.  No.  674;  Holyoke  Water 
Power  Co.  v.  Connecticut  River  Co.  52  Gonn. 
570;  Great  Falls  Mfg.  Go.  v.  Atty  Gen. 
(Great  Falls  Mfg.  Oo.  y.  Garland)  124  U. 
S.  581,  31  L.  ed.  527,  8  Sup.  Gt  Rep.  631; 
United  States  v.  Great  Falls  Mfg.  Ga  112 
U.  S.  645,  28  L.  ed.  846,  5  Sup.  Gt  Rep. 
806. 

The  easement  of  the  United  States  is  para- 
mount, but  not  exclusivf .  Where,  m  ia  this 
»7  L.  ed. 


case,  there  is  an  estate — water  power — su1>- 
ject  to  a  dominant  easement, — right  of  nav- 
igation and  to  improve  same, — ^the  relation 
of  the  parties  requires  that  the  easement 
shall  be  so  enjoyed  as  to  be  least  burden- 
some to  the  servient  estate  Hence  the 
question  is  not.  How  much  might  the  serv- 
ient estate — ^water  power — be  burdened  by 
operations  in  aid  of  navigation  and  thereby 
diminished  in  value?  but  this:  How  might 
operations  in  aid  of  navigation  be  so  car- 
ried on  as  to  leave  the  water  power  of  the 
most  value  to  the  owner? 

McKell  V.  Collins  Colliery  Co.  46  W.  Va. 
633,  33  S.  £.  765;  Chandler  v.  Goodridge, 
23  Me.  78;  Bissell  v.  Grant,  35  Conn.  288; 
Wille  v.  Bartz,  88  Wis.  428,  60  N.  W.  79; 
Dyer  v.  Walker,  99  Wis.  404,  75  N,  W.  79; 
Bennett  v.  Seligman,  32  Mich.  501;  Grafton 
V.  Moir,  130  N.  Y.  471,  27  Am.  St  Rep. 
533,  29  N.  E.  974;  Wilson  v.  Scranton,  141 
Pa.  621,  21  Atl.  779;  Butchers  Slaughtering 
k  Melting  Asso.  v.  Com.  169  Mass.  117,  47 
N.  E.  599;  Clark  v.  Worcester,  125  Mass. 
231;  Los  Angeles  t.  Pomeroy,  124  Gal.  597» 
57  Pac.  585. 

Is  the  sovereign — ^the  guardian  of  tha 
law — superior  to  the  law? 

MeKell  v.  Collins  Colliery  G6.  46  W.  Va. 
633,  33  S.  E.  765;  Chandler  v.  Goodridge^ 
23  Me.  83;  Bissell  t.  Grant,  35  Conn.  288; 
Wille  V.  Bartz,  88  Wis.  424,  60  N.  W.  789; 
Dyer  v.  Walker,  99  Wis.  407,  75  N.  W.  79; 
Bennett  v.  Seligman,  32  Mich.  501 ;  Grafton 
V.  Moir,  130  N.  T.  471,  27  Am.  St 
Rep.  533,  29  N.  E.  974;  Wilson  v.  Scranton, 
141  Pa.  621,  21  Atl.  779;  Butchers  Slaugh- 
tering A  Melting  Asso.  v.  Com.  169  Mast. 
117,  47  N.  E.  599;  Clark  v.  Worcester,  125 
Mass.  231 ;  Los  Angeles  v.  Pomeroy,  124  CaL 
597,  57  Pac.  585;  Woodruff  t.  Trapnall,  10 
How.  190,  13  L.  ed.  383;  United  States  v. 
Willamette  Valley  A  G.  M.  Wagon-Road  Go. 
54  Fed.  807;  Indiana  t.  Milk,  11  Fed.  389; 
People  ex  rel.  Atty.  Gen.  v.  Michigan  G.  R. 
Go.  145  Mich.  140,  108  N.  W.  772;  United 
States  V.  Arredondo,  6  Pet.  691,  8  L.  ed. 
549;  United  States  t.  Walker,  139  Fed.  409; 
United  States  v.  Ghandler-Dunbar  Water 
Power  Co.  81  C.  G.  A.  221,  152  Fed.  25. 

The  public  right  of  navigation,  and  the 
private  right  to  water  power,  are  in  a  cer- 
tain sense  correlative,  notwithstanding  tha 
paramountcy  of  the  public  right. 

Buchanan  v.  Grand  River  A  G.  Log  Run- 
ning Co.  48  Midi.  364,  12  N.  W.  490;  Wood- 
in  T.  Wentworth,  57  Mich.  282,  23  N.  W. 
813;  Koopman  t.  Blodgett^  70  Mich.  016, 
14  Am.  St  Rep.  527,  88  N.  W.  649;  Pear- 
son T.  Rolfe,  76  Me.  385;  Stratton  t.  Car- 
rier, 81  Me.  504,  8  L.R.A.  809,  17  Atl.  079; 
Thompaon  t.  Androscoggin  Rivar  Im^c««. 
Co.  6S  ^,  B..  \\^\  OwKnw«««fc'Ww« 
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ber  Co.  y.  Olcott  Falls  Co.  65  N.  H.  384, 
13  LJR.A.  826,  21  Ail.  1090;  Chenango 
Bridge  Ca  y.  Paige,  83  N.  T.  178,  38  Am. 


navigation.  It  does  not  appear  on  what 
grodndi  Congren  or  the  War  Department 
could  rightfully  refuse  a  certificate  of  non- 


Rep.  407 ;  Barclay  R.  ft  Coal  Co.  y.  Ingbam,  interference   with  nayigation   in  any  case 
36  Pa.  202;  Newbold  y.  Mead,  57  Pa.  487;  '  wherein  that  was  the  fact.    Presumably  it 
Snow  y.  Parsons,  28  Vt.  450,  67  Am.  Dec. !  may  always  be  obtained. 
723.                                                                      I     27  Ops.  Atty.  Gen.  286;  Cobb  y.  Lincoln 

The   right   of   nayigation,  though   para-  Park  Comrs.  202  111.  427,  63  L.RJL  264,  05 

mount,  is  not  exchisiye  in  waters  nayigable  Am.  St.  Rep.  258,  67  N.  E.  5 ;  People  ex  reL 

in  the  largest  sense.  Bird  y.  Grand  Rapids-Muskegon  Power  Ca 

People's  Ice  Co.  y.  The  Excelsior,  44  Micb.  164  Mich.  131, 129  N.  W.  211. 

229,  38  Am.  Rep.  246,  6  N.  W.  636;  Bishop  The  fact  that  the  licenses  ordinarily  is- 

y.  Baldwin,  147  Mich.  22,  110  N.  W.  139;  sued  are  nominally  reyocable  at  the  pleasure 

Wright  y.  Mulvaney,  78  Wis.  89,  9  L.RJL.  of  the  Secretary  of  War  does  not  probably 

807,  23  Am.  St.  Rep.  393,  46  N.  W.  1045;  invalidate  the  license,  even  when  reyoked. 

Cobb  y.  Bennett,  75  Pa.  320,  15  Am.  Rep.^  The  license  itself  is  a  certificate  that  the 

752;  Hopkins  y.  Norfolk  k  S.  R.  Co.  131  work  will  not,  in  the  opinion  of  the  War 

N.  C.  465,  42  S.  E.  902.  Department,  interfere  with  navigation.    The 

If  the  soyereign,  the  United  States,  in-  fact  that  the  licenses  were  taken,  reyocable 

tended  to  take  the  water  power  wilJiout  at  the  pleasure  of  the  Secretary  of  War,  can 

compensation,  by  declaring  that  the  same  be  explained  only  on  the  ground  of  duress, 

is  necessary  for  the  purposes  of  navigation,  The  Secretary  of  War,  on  account  of  his 

as  was  urged  below,  the  lawmaking  power  official  position,  refuses  a  license  on  other 

is  not  supreme.    The  courts  are  not  power-  terms,  and  the  party  entitled  as  of  right 

less  to  protect  the  subject.  to  the  license  revocable  only  upon  the  aris- 

Janesville  v.  Carpenter,  77  Wis.  288,  8  ing  of  conditions  under  which  it  ought  not 

L.R.A.  808,  20  Am.  St.  Rep.  123,  46  N.  W.  to  stand  takes  it  revocable  at  the  pleasure 

128;  Stevens  Point  Boom  Co.  v.  Reilly,  46  of  the  Secretary  of  War  under  duress.    Hence 

Wis.  237,  49  N.  W.  978;  Cohn  v.  Wausau  that  clause  in  the  license  is  void. 

Boom  Co.  47  WU.  314,  2  N.  W.  546;  A.  C.  Swift  &  C.  &  B.  Co.  v.  United  States,  111 

Conn  Co.  v.  Little  Suamico  Lumber  Mfg.  U.  S.  22,  28  L.  ed.  341,  4  Sup.  Ct  Rep.  244; 

Co.   74   Wis.   652,   43   N.  W.   660;    Grand  Lonergan  v.  Buford,  148  U.  S.  681,  37  L. 

Rapids  y.  Powers,  89  Mich.  102,  14  LJELA.  cd.  569,  13  Sup.  Ct.  Rep.  684;  Robertson  v. 

498,  28  Am.  St.  Rep.  276,  50  N.  W.  661;  Frank  Bros.   Co.   132  U.  S.  17,   33   L.  ed. 

Chenango   Bridge  Co.  v.   Paige,   83   N.   Y.  236,  10  Sup.  Ct.  Rep.  5;  United  States  v. 

178,  38  Am.  Rep.  407;  Lewis,  Em.  Dom.  §  Edmondston,  181  U.  S.  500,  45  L.  ed.  071, 

70;  Knoxville  v.  Knoxville  Water  Co.  212  21  Sup.  Ct.  Rep.  718;  Maxwell  v.  Griswold, 

U.  S.   1,   18,  53  L.  ed.  371,  382,  '29   Sup.  10  How.  242,  256,  13  L.  ed.  405,  411;  Mc- 

Ct.  Rep.  148.  Pherson   v.   Cox,   86   N.   Y.   472 ;    Vyne  v. 

In  case  of  plain  attempts  to  do  injustice,  Glenn,  41  Mich.  112,  1  N.  W.  997;  Silsbes 

courts   do   not   hesitate   to    interfere    witb  y.  Webber,  171  Mass.  378,  50  N.  E.  555. 

official  action  within  the  sphere  of  official  jf  the  act  of  March  3,  1899,  should  be 

control.  construed  as  vesting  arbitrary  power  in  the 

Priewe  y.  Wisconsin  State  Land  &   Im-  Secretary  of  War,  and  subjecting  every  ri- 

Sr^L^*«^Ly«;.^^e!.o^^?'^^'Ji'*\®^  parian  owner  to  his  will,  and  giving  him 

L^;®^®w^^.L^'^.^*^'  l^  ^'  f  ^.?«  power  to  discriminate-that  is,  to  impose 

??*i,^t^-  Y^J^oJ  T^'T?«  'l-c?''o^'.^^^  or  omit  to  impose  different  conditions  on 

r'  ^'  p  ''  ?««'  ?n  «  "^'4   p      \a.  f'  ^'^^^^'^^  owners,-then  the  statute  would  be 

Com.  Rep.  185,  10  Sup.  Ct  Rep.  862;  Hen-  ., 

derson  v.  New  York,  92  U.  S.  259,  268,  23  ^^i?:  ,  _  _  .  .  „q  tt  q  oiw  •n 
L.  ed.  543,  547;  New  York  v.  Compa^ie  ^  Yick  Wo  v.  Hopkins  118  V  8  356,  30 
GentfraW  T^ansattantique,  107  U.  S.  SOfoS,  L.  ed.  220,  6  Sup.  Ct  ^p.  10«4;  Li^Ue 
27  L.  ed.  383,  385,  2  Sup.  Ct.  Rep.  87;  Mug-  Chute  v.  Van  Camp,  136  Wis.  526,  128  Am. 
ler  y.  Kansas,  123  U.  S.  623,  661,  31  L.  ed  St  Rep.  1100,  117  N.  W.  1012;  Brenke  y. 
205,  210,  8  Sup.  Ct  Rep.  273;  Goodfellow  Belle  Plaine,  105  Minn.  84,  117  N.  W.  157; 
Tire  Co.  v.  Parks  ft  B.  Commissioner  (Good-  Morrill  v.  Jones,  106  U.  S.  466,  27  L.  ed. 
fellow  Tire  Co.  v.  Hurlbut)  163  Mich.  249,  267,  1  Sup.  Ct.  Rep.  423. 
30  L.RJL.-(N.S.)  1074,  128  N.  W.  410.  When  a  proprietor  of  lands,  whether  tha 
Practically,  the  value  of  the  property  is  sovereign  or  an  individual,  plats  lands, 
not  diminished  by  the  fact  that  license,  or  and  gives  patents  or  deeds  to  lota,  and  re- 
certificate  of  noninterference,  must  be  ob-  fers  therein  to  and  bounds  the  lots  by  a 
Uuned  from  the  War  Department  to  make  street    shown   in    the   plat,    the    adjoining 

Buch  impravemeniM  §M  will  not  interfeie  with  own^ia  Uk^  title  to  t^e  center  of  the  street; 

107J  ^'^^  ^«  ^ 
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and  it  is  immaterial  whether  the  public 
have  acquired  a  right  of  way  or  not. 

Smith  ▼.  Lock,  18  Mich.  56;  Smeberg  v. 
Cunningham,  96  Mich.  385,  35  Am.  St.  Rep. 
613,  56  N.  W.  73;  White  ▼.  Smith,  37  Btich. 
294;  Re  Albers,  113  Mich.  640,  71  N.  W. 
1110;  Dubuque  t.  Maloney,  9  Iowa,  450,  74 
AoL  Dec.  358;  13  Cyc.  p.  463. 

"Ev&k  if  the  improyements  and  ocenpa- 
tiout  of  Portage  street  aouth  of  the  canal 
conatituted  an  acceptance  of  the  offer  of  ded- 
ication of  the  whole  street,  then  the  Chand- 
ler-Dunbar  Water  Power  Company  was  en- 
titled to  substantial  award  for  the  taking. 

Buffalo  Y.  Pratt,  131  N.  Y.  300,  15  L.RJL 
413.  27  Am.  St.  Rep.  592,  30  N.  £.  233. 

The  rule  of  valuati(«  of  property  upon 
condenmation  forbids  the  taking  into  ac- 
count of  speculative  aapecta  of  value.  Anal* 
ogy  seems  to  require  that  when  property  is 
condemned,  in  cases  wherein  the  party  tak- 
ing has  an  easement,  the  reduction  in  value 
on  account  of  the  easement  should  rest  on 
certainties  or  strong  probabilities,  and  not 
on  speculative  aspects  of  possible  inter- 
ference with  the  use  of  the  fee  arising  out 
of  the  exercise  of  the  easement. 

Grand  Rapids  Boom.  Co.  v.  Jarvis,  30 
Mich.  308;  Central  Coal  k  Coke  Co.  v.  Hart- 
man,  49  C.  a  A.  244,  111  Fed.  96;  Atlantic 
Coast  Line  R.  Co.  v.  Postal  Teleg.-Cable  Co. 
120  Ga.  268,  48  S.  E.  15,  1  Ann.  Cas.  734. 

Water  power  is  appurtenant  to  the  bank, 
and  not  to  the  bed  of  the  stream. 

Diedrich  v.  Northwestern  Union  R.  Co.  42 
Wis.  248,  24  Am.  Rep.  399;  Fox  River  Flour 
A  Paper  Co.  v.  Kelky,  70  Wis.  294,  35  N. 
W.  744;  Lyon  v.  Fishmongers'  Co.  L.  R.  10 
Ch.  679,  L.  R.  1  App.  Cks.  662,  46  L.  J.  Ch. 
N.  S.  68,  85  L.  T.  N.  a  569,  25  Week.  Rep. 
165,  23  Eng.  Rul.  Cas.  141;  Canal  Ap- 
praisers V.  People,  17  Wend.  571 ;  People  v. 
Tibbette,  19  N.  Y.  523;  Brisbine  v.  St  Paul 
ft  S.  C.  R.  Co.  23  Minn.  114;  Ckrll  v.  Still- 
water Street  R.  A  Transfer  Co.  28  Minn. 
373,  41  Am.  Rep.  290,  10  N.  W.  205;  Omal 
Fund  Oomrs.  v.  Kempshall,  26  Wend.  418; 
Walker  v.  Board  of  Public  Works,  16  Ohio, 
540;  Morrill  v.  St.  Anthony  Falls  Water- 
Power  Co.  26  Minn.  222,  37  Am.  Rep.  399, 
2  N.  W.  842;  State  v.  Minneapolis  Mill. 
Co.  26  Minn.  229,  2  N.  W.  839 ;  United  States 
V.  Chandler-Dunbar  Water  Power  Co.  81  C. 
C.  A.  221,  152  Fed.  25,  209  U.  S.  447,  52 
L.  ed.  881,  28  Sup.  Ct  Rep.  579;  Green  Bay 
ft  M.  Ctoal  Co.  V.  Kaukauna  Water  Power 
Co.  70  Wis.  653,  35  N.  W.  529,  36  N.  W. 
828;  Kimberly  ft  C.  Co.  v.  Hewitt,  79  Wis. 
334,  48  N.  W.  373;  Wilts  ft  B.  Canal  ft  Nav. 
Co.  T.  Swindon  Waterworks  Oo.  L.  R.  9  Oh. 
461;  1  Lewis,  Eul  Dom.  I  61b,  p.  74;  Coul* 
•on  ft  F.  Waters,  62-64,  110-112;  3  Kent, 
Com.  11th  ed.  *439;  Gould,  Waters,  i  148; 
•7  Ii.  ed. 


2  Famham,  Waters,  I  463,  pp.  1568-1570; 
Wiel,  Waters,  I  148.  Contra:  Re  State 
Reservation,  16  Abb.  N.  C.  159;  Re  State 
Reservation,  37  Hun,  537. 

The  opposite  riparian  owners  take  the  use 
of  the  flow  in  halves,  and  not  in  such  pro- 
portions as  may  from  point  to  point  ran 
over  their  subaqueous  lands. 

Pratt  T.  Lamson,  2  Allen,  275;  Dyer  t. 
Cranston  Print  Works  Co.  22  R.  L  506, 
48  Aa  791 ;  Arthur  v.  Case,  1  Paige,  447 ; 
Webb  V.  Portland  Mfg.  Ca  3  Sunm.  189, 
Fed.  Cas.  No.  17,322;  Illinois  ft  M.  Canal  v. 
Havens,  11  IlL  554;  Stolp  v.  Hoyt,  44  III. 
219;  West  v.  Fox  River  Paper  Co.  82  Wis. 
647,  52  N.  W.  803;  Warren  v.  Westbrook 
Mfg.  Co.  86  Me.  39,  26  L.R.A.  284,  29  Atl. 
927,  88  Me.  58,  35  LJLA.  388,  51  Abel  St. 
Rep.  372,  33  Atl.  665;  Angell,  Water- 
courses, 101a. 

Did  not  the  judge  overlook  the  true  rule 
for  adjusting  compensation  in  cases  of  doubt 
and  uncertainty? 

Parks  ft  Boulevards  Comrs.  v.  Moesta,  91 
Mich.  154,  51  N.  W.  903;  Bauman  t.  Ro«i, 
167  U.  S.  548,  582,  42  L.  ed.  270,  285,  17 
Sup.  Ct.  Rep.  966;  Bigelow  v.  West  Wis- 
consin R.  Ca  27  Wis.  487;  Grand  Rapids 
ft  I.  R.  Co.  T.  Heisel,  47  Mich.  398,  11  N. 
W.  212;  Spring  Valley  Waterworks  v. 
Drinkhouse,  92  CaL  536,  28  Pae.  681;  Met- 
ropolitan West  Side  Elev.  R.  Oo.  t.  Stiekney, 
150  111.  362,  26  L.R.A.  773,  37  N.  B.  1098; 
Chicago  Sanitary  Dist.  y.  Pittsburgh,  Ft 
W.  ft  C.  R.  Co.  216  lU.  584,  75  N.  £.  248; 
Chase  y.  Portland,  86  Me.  875,  29  Atl.  1104. 

The  easement  of  the  United  States  to 
preserve  and  improve  navigation  is  a  public 
right  held  in  trust  for  all  the  people.  Con- 
gress is  not  at  liberty  to  substantially  im- 
pair the  easement. 

Mobile  V.  Eslava,  16  Pet  234,  10  L.  ed. 
948. 

The  doctrine  haa  long  been  maintained, 
that  when  the  taking  of  any  interest  in  pri- 
vate property  is  necessary  for  public  use, 
neither  the  extent  of  the  taking  nor  the  in- 
terest to  be  taken  is  absolutely  limited  to 
the  amount  of  property,  nor  interest  therv 
in,  absolutely  necessary  for  the  intended  use. 
It  frequently  happens  that  to  limit  the 
amount  of  property,  or  estate  in  property, 
by  the  exact  lines  of  public  use,  would 
bring  about  intricate  complications  and  the 
expenditure  of  public  moneys  upon  prlYate 
property  to  the  enrichment  of  the  owner  at 
the  expense  of  the  public.  Where  the  pri- 
mary object  of  a  taking  is  a  public  use,  the 
fact  that  a  private  use,  not  alone  justifying 
the  taking,  is  also  served,  does  not  in- 
validate the  taking. 

Dingley  y.  Boston,  100  Mass.  544;  Hflf- 
ward  ▼.  N«w  ToxIl^I  ^•^•\\V,>Mtfsw^ 
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Toledo,  34  Ohio  St  547;  Rexford  v.  Knight,  Wis.  326,  21  L.R.A.(N.S.)   538,  118  N.  W. 

11   N.  Y.  313;   Haldeman  v.  Pennsylvania  857;  State  ex  rel.  Wausau  Street  R.  Co.  T. 

C.  R.   Co.   50   Pa.   425;    Green   Bay   &   M.  Bancroft,  148  Wit.  124,  38  L.R. A.  (N.S.)  526, 

Canal  Co.  v.  Kaukauna  Water  Power  Co.  70  1^4  N.  W.  830. 
Wis.   635,   35   N.  W.   529,  36  N.   W.  828; 

Kaukauna  Water  Power  Co.  v.  Green  Bay  Mr.   William  li.   Carpenter   submitted 

&  M.  Canal  Co.  142  U.  S.  254,  35  L.  ed.  the  cause  for  the  St.  Marys  Power  Company: 

1004,  12  Sup.  Qt  Rep.  173;  Atty.  Gen.  v.  A   party   will  not  be  permitted  at  oae 

Eau  Claire,   37   Wis.  435;    Moore  ▼.  San-  time  to  take  one  position  or  course  of  ae- 

ford,  161  Mass.  290,  7  L.RA.  151,  24  N.  E.  tion,  and  at  another  time  a  different  and 

323;    Spaulding    v.    Lowell,    23    Pick.    80;  inconsistent   position   or  course   of   action, 

Rothschild  v.  Chicago,  227  111.  206,  81  N.  with  reference  to  the  same  subject-matter. 

E.  407;  Re  Southern  Wisconsin  Power  Co.  Bigelow,  Estoppel,  5tb  ed.  ehap.  21,  I  2, 

140  Wis.  245.  pp.  683,  687 ;   Princeton  v.  Templeton,  71 

The  location  or  quality  of  land  taken,  on  111.  68;  Re  New  York,  155  App.  DIt.  005^ 

account  of  which  it  is  especially  valuable  140  N.  Y.  Supp.  124. 

for  public  use,  can  be  considered  by  the  court  The  same  rules  should  be  applied  to  the 
in  fixing  just  compensation.  situation  in  the  case  at  bar  as  were  con- 
Young  v.  Harrison,  17  Ga.  30;  Mississippi  sidered  and  determined  by  this  oourt  in 
k  R  River  Boom  Co.  ▼.  Patterson.  08  U.  S.  Mississippi  &  R.  River  Boom  Co.  ▼.  Pat- 
403,  407,  408,  26  L.  ed.  206,  208 ;  Goodin  v.  terson,  98  U.  S.  403,  25  L.  ed.  206. 
Cincinnati  k  W.  Canal  Co.  18  Ohio  St.  169,  The  case  of  Boston  Chamber  of  Commerce 
98  Am.  Dec  95.  v.  Boston,  217  U.  S.  189,  54  L.  ed.  725,  80 

The  "bed"  of  the  St.  Marys  river,  herein  Sup.  Ct  Rep.  459,  we  think  should  be  eon- 
taken,  was  adjudged  by  this  court  in  United  sidered  as  being  one  of  "exceptional  eireum- 
States  V.  Chandler-Dunbar  Water  Power  stances,"  which,  as  stated  in  Mississippi  k 
Co.  209  U.  S.  447,  52  L.  ed.  881,  28  Sup.  R.  River  Boom  Co.  v.  Patterson,  supra, 
Ct.  Rep.  579,  to  be  the  private  property  of  "will  modify  the  most  carefully  guarded 
the  Chandler-Dunbar  Company.  rule." 

Under  the  treaty  between  New  York  and 

Massachusetts  the  water  power  passed   to  Mr.  Justice   Lurton,    after   making  the 

Massachusetts  as  soil  or  property,  and  not  foregoing  statement,  delivered  the  opinion 

to  New  York  as  the  right  and  title  of  gov-  of  the  court : 

emment,  sovereignty,  and  jurisdiction.  Prom  the  foregoing  it  will  be  seen  that 

Canal     Fund    Conu*s.  v.    Kempshall,    26  the  controlling  questions  are,  first,  whether 

Wend.  420;   Smith  v.  Rochester,  92  N.  Y.  the    Chandler-Dunbar    Company    has    any 

476,  44  Am.  Rep.  393.  private   property   in   the  water  power  ca- 

An  unbroken  line  of  Michigan  decisions  Pacity  of  the  rapids  and  falls  of  the  St 

proceeds  on  the  basis  that  the  water  power  Marys  river  which  has  been  "taken,"  and 

of  public  navigable  rivers  is  the  property  of  ^^^  ^^*ch  compensation  must  be  made  under 

the  riparian  owner.  the   6th    Amendment  to  the   Constitution; 

Middleton  v.   Flat  River   Boom.   Co.   27  *"^'  second,  if  so,  what  is  the  extent  of  iU 

Mich.  533;   People's  Ice  Co.  v.  The  Excel-  ^*^'  P®^®'^  "«^t  and  how  shall  the  com- 

sior,  44  Mich.  229,  38  Am.  Rep.  246,  6  N.  pensation  be  measured? 

W.   636 ;    Buchanan  v.   Grand   River  k  G.  '^^^^  compensation  must  be  made  for  ths 

Log  Running  Co.  48  Mich.  364,  12  N.  W.  "P^*"*^  ^^^^  >»  "«*  disputable.    The  meas- 

490;  Woodin  v.  Wentworth,  57  Mich.  278, 23  """^  ^^  compensation  may  in  a  degree  turn 

N.  W.  813;  Koopman  v.  Blodgett,  70  Mich.  "P*'"  *^«  relation  of  that  species  of  prop- 

610,  14  Am.  St.  Rep.  527,  38  N.  W.  649.  ^^^7    *o    ^^«    alleged    water    power    rigbU 

Wisconsin  decisions  are  uniform  and  to  cla>m«d  by  the  Chandler-Dunbar  Company, 

the  same  purport.  ^®  therefore  pass  for  the  present  the  errors 

Green  Bay  k  M.  Canal  Co.  v.  Kaukauna  awi&ned  which  concern  the  awards  made  for 

Water   Power   Co.    70  Wis.  635,  35  N.  W.  ^^^^  upland.                   .....       ... 

529,  36  N.  W.  828;  Koenig  v.  Watertown,  The   technical   title   to   the  beds   of  the 

104  Wis.  409,  80  N.  W.  728;   Kimberly  k  navigable    rivers   of   the   United   SUtes   is 

C.  Co.  T.  Hewrtt,  79  Wis.  334,  48  N.  W.  ^1,^^^':  V*  *^^«**tes  in  which  the  rivers  are 

373;  West  v.  Fox  River  Paper  Co.  82  Wis.  f  ^^*"^'  ^^  »"  *^*  ?^"«"  wwl       •    ^'" 

»A^    mr^  ^r    nr    «^«     «.       «•         -r,,          ^  dcfing  upou  such  Hvcrs.     Whether  m  one 

Paper  Co.  v.  Kelley,  70  Wis.  287,  35  N.  W.  gy^j^^iy  ^    Bowlbv,  162  U.  S.  1.  31,  38  L. 

744;  Kaukauna  Water  Power  Co.  v.  Green  ed.  331,  343,  14  Sup.  Ct.  Rep.  548:   Phfla- 

Bay  k  M.  Canal  Co.  75  Wis.  385,  44  N.  W.  delphia  Co.  v.  Stimson,  223  U.  S.  605.  624, 

638;  A.  (X  Conn  Cb.  v.  Little  Suamico  Lum-  «32,  66  L.  ed.   570,  578,  581,  32  Sup.  Ct. 

ber  Mfg.  Co.  74  Wis.  652,  43  N.  W.  660;  B^p.  ^40;  Scott  v.  T-attig,  227  U.  S.  229, 

Wiacoaain  River  Improv.  Ca  t.  Pier,  137  i^li^LM^^^^  \Vl ,  %ii\a,  VV^,  ^^  ^\&.^.  Ct. 

i0J4  %w^«%« 
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Rep.  242.  Upon  the  admission  of  the  state 
of  Michigan  into  the  Union  the  bed  of  the 
St.  Marys  river  passed  to  the  state,  and  un- 
61]der  the  law  *of  that  state  the  convey- 
arnce  of  a  tract  of  land  upon  a  navigable 
river  carries  the  title  to  the  middle  thread. 
Webber  v.  Pere  Marquette  Boom  Co.  62 
Mich.  626,  30  N.  W.  469;  ScrantoB  ▼. 
Wheeler,  179  U.  S.  141,  163,  45  L.  ed. 
126,  137,  21  Sup.  Ct.  Rep.  48;  United 
States  V.  Chandler-Dunbar  Water  Power 
Co.  209  U.  S.  447,  52  L.  ed.  881,  28  Sup.  Ct. 
Rep.  579. 

The  technical  title  of  the  Chandler-Dun- 
bar Company,  therefore,  includes  the  bed  of 
the  river  opposite  its  upland  on  the  bank 
to  the  middle  thread  of  the  stream,  being 
the  boundary  line  at  that  point  between 
the  United  States  and  the  Dominion  of 
Canada.  Over  this  bed  flows  about  two 
thirds  of  the  volume  of  water  constituting 
the  falls  and  rapids  of  the  St.  Marys  river. 
By  reason  of  that  fact,  and  the  ownership 
of  the  shore,  the  company's  claim  is,  that 
it  is  the  owner  of  the  river  and  of  the  in- 
herent power  in  the  falls  and  rapids,  sub- 
ject only  to  the  public  right  of  navigation. 
While  not  denying  that  this  right  of  naviga- 
tion is  the  dominating  right,  yet  the  claim 
is  that  the  United  States,  in  the  exercise 
of  the  power  to  regulate  commerce,  may 
not  exclude  the  rights  of  riparian  owners  to 
construct  in  the  river  and  upon  their  own 
submerged  lands  such  appliances  as  are 
necessary  to  control  and  use  the  current  for 
commercial  purposes,  provided  only  that 
such  structures  do  not  impede  or  hinder 
navigation,  and  that  the  flow  of  the  stream 
is  not  so  diminished  as  to  leave  less  than 
every  possible  requirement  of  navigation, 
present  and  future.  This  claim  of  a  pro- 
prietary right  in  the  bed  of  the  river  and 
in  the  flow  of  the  stream  over  that  bed,  to 
the  extent  that  such  flow  is  in  excess  of  the 
wants  of  navigation,  constitutes  the  ground 
upon  which  the  company  asserts  that  a  nec- 
essary effect  of  the  act  of  March  3,  1909, 
and  of  the  judgment  of  condemnation  in  the 
court  below,  is  a  taking  from  it  of  a  prop- 
erty right  or  interest  of  great  value,  for 
which,  under  the  5tb  Amendment,  com- 
pensation must  be  made. 

This  is  the  view  which  was  entertained 
by  Circuit  Judge  Dennison  in  the  court  be- 
62]low,  and  is  supported  by  most  *careful 
findings  of  fact  and  law  and  an  elaborate 
and  able  opinion.  The  question  is  therefore 
one  which,  from  every  standpoint,  deserves 
careful  consideration. 

This  title  of  the  owner  of  fast  land  upon 
the  shore  of  a  navigable  river  to  the  bed  of 
the  river  is,  at  best,  a  qualified  one.  It  is 
a  title  which  inheres  in  the  ownership  of 
the  shore;  and,  unless  reserved  or  excluded 
67  li.  ed. 


by  implication,  passed  with  it  aa  a  shadow 
follows  a  substance,  although  capable  of 
distinct  ownership.  It  is  subordinate  to  tht 
public  right  of  navigation,  and  howevtr 
helpful  in  protecting  the  owner  against  tha 
acts  of  third  parties,  is  of  no  avail  againat 
the  exercise  of  the  great  and  absolute  power 
of  Congress  over  the  improvement  of  navi- 
gable rivers.  That  power  of  use  and  con- 
trol comes  from  the  power  to  regulate 
conunerce  between  the  states  and  with  for- 
eign nations.  It  includes  navigation  and 
subjects  every  navigable  river  to  the  con- 
trol of  Congress.  All  means  having  some 
positive  relation  to  the  end  in  view  which 
are  not  forbidden  by  some  other  provision 
of  the  Constitution  are  admissible.  If,  in 
the  judgment  of  Congress,  the  use  of  the 
bottom  of  the  river  is  proper  for  the  pur- 
pose of  placing  therein  structures  in  aid  of 
navigation,  it  is  not  thereby  taking  private 
property  for  a  public  use,  for  the  owner*! 
title  was  in  its  very  nature  subject  to  that 
use  in  the  interest  of  public  navigation.  I! 
its  judgment  be  that  structures  placed  in  the 
river  and  upon  such  submerged  land  are  an 
obstruction  or  hindrance  to  the  proper  use 
of  the  river  for  purposes  of  navigation,  it 
may  require  their  removal  and  forbid  the 
use  of  the  bed  of  the  river  by  the  owner  in 
any  way  which,  in  its  judgment,  ia  injurious 
to  the  dominant  right  of  navigation.  So, 
also,  it  may  permit  the  construction  and 
maintenance  of  tunnels  under  or  bridges 
over  the  river,  and  may  require  the  removal 
of  every  such  structure  placed  there  with 
or  without  its  license,  the  element  of  eon- 
tract  out  of  the  way,  which  it  shall  require 
to  be  removed  *or  altered  aa  an  obstrue-[6S 
tion  to  navigation.  In  Oilman  v.  Philadel- 
phia, 3  WaU.  713,  724,  18  L.  ed.  96,  99,  thii 
court  said: 

"Commerce  includes  navigation.  The 
power  to  regulate  commerce  comprehends 
the  control  for  that  purpose,  and  to  the  ex- 
tent necessary,  of  all  the  navigable  waters 
of  the  United  States  whieh  are  accessible 
from  a  state  other  than  those  in  whieh  th^ 
lie.  For  this  purpose  they  are  the  publie 
property  of  the  nation,  and  subject  to  all  the 
requisite  legislation  by  Congress.  This 
necessarily  includes  the  power  to  keep  them 
open  and  free  from  any  obstructions  to 
their  navigation,  interposed  by  the  states 
or  otherwise;  to  remove  such  obstructions 
when  they  exist;  and  to  provide,  by  taflk 
sanctions  as  they  may  deem  proper,  against 
the  occurrence  of  the  evil  and  for  the  pun- 
ishment of  offenders.  For  these  purposes, 
Congress  possesses  all  the  powers  whieh 
existed  in  the  states  before  the  adoption  of 
the  national  Constitution,  and  whieh  have 
always  existed  ia  the  Parliament  in  E2b% 
laiiA. 
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"It  is  for  Congresa  to  determine  when  its 
full  power  shall  be  brought  into  actiyity, 
and  BB  to  the  regulationa  and  sanctiouB 
which  shall  be  provided." 

In  Gibson  y.  United  States,  166  U.  8. 
269,  41  L.  ed.  996,  17  Sup.  Ct  Rep.  578, 
it  is  said: 

"All  navigable  waters  are  under  the  con- 
trol of  the  United  States  for  the  purpose 
of  regulating  and  improving  navigation, 
and  although  the  title  to  the  shore  and  sub- 
merged soil  is  in  the  various  states  and 
individual  owners  under  them,  it  is  always 
subject  to  the  servitude  in  respect  of  navi- 
gation created  in  favor  of  the  Federal  Gov- 
ernment by  the  Constitution." 

Thus,  in  Scranton  v.  Wheeler,  179  U.  S. 
141,  163,  45  L.  ed.  126,  137,  21  Sup.  Ct.  Rep. 
48,  the  government  constructed  a  long  dyke 
or  pier  upon  such  submerged  lands  in  the 
river  here  involved,  for  the  purpose  of  aid- 
ing its  navigation.  This  cut  the  riparian 
owner  off  from  direct  access  to  deep  water, 
64]and  he  claimed  that  his  rights  had  *been 
Invaded  and  his  property  taken  without  com- 
pensation.  This  court  held  that  the  govern- 
ment had  not  "taken"  any  property  which 
was  not  primarily  subject  to  the  very  use 
to  which  it  had  been  put,  and  therefore 
denied  his  claim.  Touching  the  nature 
and  character  of  a  riparian  owner  in  the 
submerged  land  in  front  of  his  upland 
bounding  upon  a  public  navigable  river 
such  as  the  St.  Marys,  this  court  said: 

"The  primary  use  of  the  waters  and  the 
lands  under  them  is  for  purposes  of  navi- 
gation, and  the  erection  of  piers  in  them  to 
improve  navigation  for  the  public  is  en- 
tirely consistent  with  such  use,  and  in- 
fringes no  right  of  the  riparian  owner. 
Whatever  the  nature  of  the  interest  of  a 
riparian  owner  in  the  submerged  lands  in 
front  of  his  upland  bordering  on  a  public 
navigable  river,  his  title  is  not  as  full  and 
complete  as  his  title  to  fast  land  which  has 
no  direct  connection  with  the  navigation 
of  such  water.  It  is  a  qualified  title,  a 
bare  technical  title,  not  at  his  absolute  dis- 
posal, as  is  his  upland,  but  to  be  held  at 
all  time  subordinate  to  such  use  of  the 
submerged  lands  and  of  the  waters  flowing 
over  them  as  may  be  consistent  with  or 
demanded  by  the  public  right  of  naviga- 
tion." 

So  unfettered  is  this  control  of  Congress 
over  navigable  streams  of  the  country  that 
its  judgment  as  to  whether  a  construction 
in  or  over  such  a  river  is  or  is  not  an  ob- 
stacle and  a  hindrance  to  navigation  is  con- 
clusive. Such  judgment  and  determination 
is  the  ezereise  of  legislative  power  in  respect 
of  a  subject  wholly  within  its  control. 

la  Psmisylvania  v.  Wheeling  &  B.  Bridge 
Co.  18  How.  421,  480,  15  L.  ed.  435,  43f^, 


this  court,  upon  the  facts  in  evidence,  held 
that  a  bridge  over  the  Ohio  river,  construct- 
ed under  an  act  of  the  state  of  Virginia, 
created  an  obstruction  to  navigation,  and 
was  a  nuisance  which  should  be  removed. 
Before  the  decree  was  executed,  Congress 
declared  the  bridge  a  lawful  structure,  and 
not  an  obstruction.  This  court  thereupon 
^refused  to  issue  a  mandate  for  carry- [65 
ing  into  effect  its  own  decree,  saying: 

"Although  it  still  may  be  an  obstruction 
in  fact,  [it]  is  not  so  in  contemplation  of 
law.  We  have  already  said,  and  the  prin- 
ciple is  undoubted,  that  the  act  of  the  legis- 
lature of  Virginia  conferred  full  authority 
to  erect  and  maintain  the  bridge,  subject 
to  the  exercise  of  the  power  of  Congress  to 
regulate  the  navigation  of  the  river.  That 
body  having,  in  the  exercise  of  this  power, 
regulated  the  navigation  consistent  with  its 
preservation  and  continuation,  the  author- 
ity to  maintain  it  would  seem  to  be  com- 
plete. That  authority  combines  the  con- 
current powers  of  both  governments,  state 
and  Federal,  which,  if  not  sufficient,  cer- 
tainly none  can  be  foimd  in  our  system  of 
government." 

In  Philadelphia  Co.  v.  Stimson,  223  U.  8. 
605,  624,  56  L.  ed.  570,  578,  32  Sup.  Ct.  Rep. 
340,  and  in  Union  Bridge  Co.  v.  United 
SUtes,  204  U.  S.  364,  51  L.  ed.  523,  27  Sup. 
Ct.  Rep.  367,  many  of  the  cases  are  cited 
and  reviewed,  and  we  need  add  nothing 
more  to  the  discussion. 

The  conclusion  to  be  drawn  is,  that  the 
question  of  whether  the  proper  regulation 
of  navigation  of  this  river  at  the  plaoe  in 
question  required  that  no  construction  of 
any  kind  should  be  placed  or  continued  in 
the  river  by  riparian  owners,  and  whether 
the  whole  flow  of  the  stream  should  be  con- 
served for  the  use  and  safety  of  navigation, 
are  questions  legislative  in  character;  and 
when  Congress  determined,  as  it  did  by  the 
act  of  March  3,  1909,  that  the  whole  river 
between  the  American  bank  and  the  inter- 
national line,  as  well  as  all  of  the  upland 
north  of  the  present  ship  canal,  throughout 
its  entire  length,  was  "necessary  for  the 
purposes  of  navigation  of  said  waters  and 
the  waters  connected  therewith,"  that  de- 
termination was  conclusive. 

So  much  of  the  cone  covered  by  this  dec- 
laration as  consisted  of  fast  land  upon  the 
banks  of  the  river,  or  in  islands  which  were 
private  property,  is,  of  course,  to  be  paid 
for.  *But  the  flow  of  the  stream  was  in [66 
no  sense  private  property,  and  there  is  no 
room  for  a  judicial  review  of  the  judgment 
of  Congress  that  the  flow  of  the  river  is 
not  in  excess  of  any  possible  need  of  navi- 
gation, or  for  a  determination  that,  if  im 
excess,  the  riparian  owners  had  any  privata 
property  right  in  such  excess  which  mual 
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b€  paid  for  if  they  have  been  excluded  from 
the  use  of  the  same. 

That  Congress  did  not  aet  arbitrarily  in 
determining  that  "for  the  purposes  of  navi- 
gation of  said  waters  and  the  waters  con- 
nected therewith/'  the  whole  flow  of  the 
stream  should  be  devoted  exclusively  to 
that  end,  is  most  evident  when  we  consider 
the  character  of  this  stream  and  its  rela- 
tion to  the  whole  problem  of  lake  naviga- 
tion. The  river  St.  Marys  is  the  only  out- 
let for  the  waters  of  Lake  Superior.  The 
stretch  of  water  called  the  falls  and  rapids 
of  the  river  is  about  3,000  feet  long,  and 
from  bank  to  bank  has  a  width  of  about 
4,000  feet.  About  two-thirds  of  the  volume 
of  the  stream  flows  over  the  submerged  lands 
of  the  Chandler-Dunbar  Company,  the  rest 
over  like  lands  on  the  Canadian  side  of  the 
boundary.  The  fall  in  the  rapids  is  about 
18  feet.  This  turbulent  water,  substantially 
unnavigable  without  the  artificial  aid  of 
canals  around  the  stream,  constitutes  both 
a  tremendous  obstacle  to  navigation  and 
an  equally  great  source  of  water  power, 
if  devoted  to  commercial  purposes.  That 
the  wider  needs  of  navigation  might  not 
be  hindered  by  the  presence  in  the  river 
of  the  construction  works  necessary  to 
use  it  for  the  development  of  water  power 
for  commercial  uses  under  private  owner- 
ship was  the  judgment  and  determina- 
tion of  Congress.  There  was  also  pres- 
ent in  the  mind  of  Congress  the  necessity 
of  controlling  the  outflow  from  Lake  Su- 
perior, which  averages  some  64,000  cubie 
feet  per  second.  That  outflow  has  great 
influence  both  upon  the  water  level  of 
Lake  Superior  and  also  upon  the  level  of 
the  great  system  of  lakes  below,  which  re- 
ceive that  outflow.  A  difference  of  a  foot 
67]in  the  level  of  Lake  'Superior  may  in- 
fluence adversely  access  to  tiie  harbors  on 
that  lake.  The  same  fall  in  the  water  level 
of  the  lower  lakes  will  perceptibly  affect  ao- 
cess  to  their  ports.  This  was  a  matter  of 
international  consideration,  for  Canada,  as 
well  as  the  United  States,  was  interested  in 
the  control  and  regulation  of  the  lake  water 
levels.  And  so  we  And  in  the  act  of  1900 
a  request  that  the  President  of  the  United 
States  will  open  negotiations  with  the  gov- 
ernment of  Great  Britain,  "for  the  purpose 
of  effectually  providing,  by  suitable  treaty 
.  .  .  for  maintaining  ample  water  levels 
for  the  uses  of  navigation  in  the  Great 
Lakes  and  the  waters  connected  therewith, 
by  the  construction  of  such  controlling  and 
remedial  works  in  the  connecting  rivers  and 
ehannels  of  such  lakes  as  may  be  agreed 
upon  by  the  said  governments  under  the 
provisions  of  said  treaty." 

The  falls  and  rapids  are  at  the  exit  of  the 
river  from  the  lake.  Millions  of  pubUo 
»7  li.  tO^ 


money  have  already  been  expended  in  the 
construction  of  canals  and  locks,  by  this 
government  upon  the  American  side,  and  by 
the  Canadian  goTemment  upon  its  own  side 
of  the  rapids,  as  a  meant  by  which  water 
craft  may  pass  around  the  falls  and  rapids 
in  the  river.  The  commerce  using  these 
facilities  has  increased  by  leapt  and 
bounds.  The  flrst  canal  had  hardly 
been  flnished  before  it  became  inadequate. 
A  second  upon  the  American  side  was  eon- 
structed  parallel  with  the  flrst.  The  two 
together  are  insufficient,  though  the  canal 
upon  the  Canadian  side  accommodates  much 
of  the  commerce.  The  main  purpose  of  the 
act  of  1009  was  to  clear  the  way  for  gener- 
ally widening  and  enlarging  facilitiet  for  the 
ever  growing  commerce  of  the  Gbeat  Laket. 
The  act,  therefore,  looks  to  the  construetion 
of  one  or  more  canals  and  locks,  parallel- 
ing those  in  use,  and  directt  a  survey  'to 
ascertain  and  determine  the  proper  plant 
.  .  .  for  constructing  in  the  rapldt 
.  .  .  a  flUing  basin  or  forebay  from 
which  the  ship  locks  may  be  fllled." 

*The  upland  belonging  to  the  Chand-[68 
ler-Dunbar  Company  consists  of  a  strip  of 
land  some  2,500  feet  long  and  from  50  to  150 
feet  wide.  It  borders  upon  the  river  on  one 
side,  and  on  the  government  canal  strip  on 
the  other.  Under  permits  from  the  Secre- 
tary of  War,  revocable  at  will,  it  placed  in 
the  rapids,  in  oonnection  with  its  upland 
facilities,  the  necessary  dams,  dykes,  and 
forebays  for  the  purpose  of  controlling  the 
current  and  using  its  power  for  commercitl 
purposes,  and  has  been  for  some  years  en- 
gaged in  using  and  selling  water  power. 
What  it  did  was  by  the  revocable  permission 
of  the  Secretary  of  War,  and  OTery  such 
permit  or  license  was  revoked  by  the  ael 
of  1909.  (See  act  of  September  19,  1890, 
26  SUt.  at  L.  pp.  426,  454,  chiq>.  907,  for- 
bidding the  construction  of  any  dam,  pier, 
or  breakwater  in  any  navigable  river  with- 
out permission  of  the  Secretary  of  War,  or 
the  creation  of  any  obstruction,  not  affirma- 
tively authorized  by  law,  "to  the  navigable 
capacity  of  such  rivers.**  See  alto  the  later 
act  of  March  3,  1899,  30  Stat  at  L.  pfk 
1151,  1155,  chap.  425,  U.  S.  Comp.  Stat. 
1901,  p.  8540,  and  United  Statet  t.  Bio 
Grande  Dam  &  Irrig.  Go.  174  U.  S.  690,  48 
L.  ed.  1136,  19  Sup.  Ct  Bep.  770,  oonstruing 
and  applying  the  act  of  1890.)  That  it  did 
not  thereby  acquire  any  right  to  maintain 
thete  conttructiont  in  the  river  longer  than 
the  government  should  continue  the  lloente 
needs  no  argument.  They  were  placed  la 
the  river  under  a  permit  which  the  eompaaj 
knew  was  likdy  to  be  revoked  at  any  tima. 
There  is  nothing  in  the  facte  whieh  tavon 
of  ettoppel  in  law  or  equity.  The  snt5Bti^ 
tioii  \n  e»unM\  ^%\  ^<^  %xX  ^  "^^^  tRn.* 
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tempUtet  that  the  owner  should  be  eom- 
peneated  not  only  for  its  tangible  property, 
movable  or  real,  but  for  its  loss  and  damage 
by  the  discontinuance  of  the  company's 
license  and  its  exclusion  from  the  right  to 
nee  the  water  power  inherent  in  the  falls  and 
rapids,  for  commercial  purposes,  is  with- 
out merit.  The  provisions  of  the  act  in 
respect  of  compensation  apply  only  to  com- 
pensation  for  such  "property  described"  as 
shall  be  held  private  property  taken  for 
69]  ^public  uses.  Unless,  therefore,  the 
water  power  rights  asserted  by  the  Chandler- 
Dunbar  Company  are  determined  to  be  pri- 
vate property,  the  court  below  was  not  au- 
thorized to  award  compensation  for  such 
rights. 

It  is  a  little  difficult  to  understand  the 
basis  for  the  claim  that  in  appropriating  the 
upland  bordering  upon  this  stretch  of  water, 
the  government  not  only  takes  the  land,  but 
also  the  great  water  power  which  potentially 
exists  in  the  river.  The  broad  claim  that 
the  water  power  of  the  stream  is  appurte- 
nant to  the  bank  owned  by  it,  and  not  de- 
pendent upon  ownership  of  the  soil  over 
which  the  river  flows,  has  been  advanced. 
But  whether  this  private  right  to  the  use  of 
the  flow  of  the  water  and  flow  of  the  stream 
be  based  upon  the  qualified  title  which  the 
company  had  to  the  bed  of  the  river  over 
which  it  flows,  or  the  ownership  of  land 
bordering  upon  the  river,  is  of  no  prime  im- 
portance. In  neither  event  can  there  be 
said  to  arise  any  ownership  of  the  river. 
Ownership  of  a  private  stream  wholly  upon 
the  lands  of  an  individual  is  conceivable; 
but  that  the  running  water  in  a  great  navi- 
gable stream  is  cable  of  private  ownership 
it  inconceivable. 

Whatever  substantial  private  property 
rights  exist  in  the  flow  of  the  stream  must 
come  from  some  right  which  that  company 
has  to  construct  and  maintain  such  works 
in  the  river,  such  as  dams,  walls,  dykes,  etc., 
essential  to  the  utilization  of  the  power  of 
the  stream  for  commercial  purposes.  We 
may  put  out  of  view  altogether  the  class  of 
eases  which  deal  with  the  right  of  riparian 
owners  upon  non-navigable  stream  to  the 
use  and  enjoyment  of  the  stream  and  its 
waters.  The  use  of  the  fall  of  such  a 
stream  for  the  production  of  power  may  be 
a  reasonable  use  consistent  with  the  rights 
of  those  above  and  below.  The  necessary 
dam  to  use  the  power  might  completely  ob- 
struct the  stream,  but  if  the  effect  was  not 
injurious  to  the  property  of  those  above,  or 
70] to  the  equal  rights  of  those  *beIow,  none 
oomld  complain,  since  no  public  interest 
would  be  affected.  We  may  also  lay  out  of 
eoBsideration  the  cases  cited  which  deal  with 
tb0  righta  of  riparian  owners  upon  navi- 
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each  other.  Nor  need  we  eonsider 
cited  which  deal  with  the  rights  of  ripa- 
rian owners  under  state  laws  and  private 
or  public  charters  conferring  rights. 
That  riparian  owners  upon  public 
navigable  rivers  have  in  addition  to  the 
rights  common  to  the  public,  certain  rights 
to  the  use  and  enjoyment  of  the  stream, 
which  are  incident  to  such  ownership  of  the 
bank,  must  be  conceded.  These  additional 
rights  are  not  dependent  upon  title  to  the 
soil  over  which  the  river  flows,  but  are  in- 
cident to  ownership  upon  the  bank.  Among 
these  rights  of  use  and  enjoyment  is  the 
right,  as  against  other  riparian  owners,  to 
have  the  stream  come  to  them  substantial! v 
in  its  natural  state,  both  in  quantity  and 
quality.  They  have  also  the  right  of  access 
to  deep  water,  and  when  not  forbidden  by 
public  law  may  construct  for  this  purpose, 
wharves,  docks,  and  piers  in  the  shallow 
water  of  the  shore.  But  every  such  struc- 
ture in  the  water  of  a  navigable  river  is 
subordinate  to  the  right  of  navigation,  and 
subject  to  the  obligation  to  suffer  the  con- 
sequences of  the  improvement  of  navigation, 
and  must  be  removed  if  Congress,  in  the 
assertion  of  its  power  over  navigation,  shall 
determine  that  their  continuance  is  detri- 
mental to  the  public  interest  in  the  navi- 
gation of  the  river.  Gibson  v.  United 
States,  166  U.  S.  269,  41  L.  ed.  006,  17  Sup. 
Ct.  Rep.  678 ;  Northern  Transp.  Co.  v.  Chica- 
go, 99  U.  S.  635,  26  L.  ed.  336.  It  is  for 
Congress  to  decide  what  is  and  what  is  not 
an  obstruction  to  navigation.  Pennsylvania 
V.  Wheeling  k  B.  Bridge  Co.  18  How.  421. 
15  L.  ed.  435;  Union  Bridge  Co.  v.  United 
States,  204  U.  8.  364,  51  L.  ed.  523,  27  Sup. 
Ct.  Rep.  367;  Philadelphia  Co.  v.  Stimaon. 
223  U.  8.  605,  56  L.  ed.  570,  32  Sup.  Ct.  Rep. 
340. 

To  utilize  the  rapids  and  fall  of  the  river 
which  flows  by  the  upland  of  the  Chandler- 
Dunbar  Company,  it  has  been  and  will  be 
necessary  to  construct  and  maintain  in  the 
river  the  structures  necessary  to  control  and 
direct  *the  flow  so  that  it  may  be  used [71 
for  commercial  purposea  The  84th  findings 
of  fact  includes  this: 

"For  about  twenty  years  the  Chandler- 
Dunbar  Company,  or  its  predecessors,  or 
someone  claiming  under  it,  has  been  devolop- 
ing  power  at  this  part  of  the  rapids.  This 
was  accomplished  by  a  short  transverse  dam 
near  the  lower  boundary  of  its  land,  extend- 
ing out  a  short  distance  into  the  stream, 
and  then  extending  up  along  the  bed 
of  the  stream  (substantially)  parallel 
to  the  bank  up  to  the  head  of  the 
rapids.  This  dam  or  wall  toward  its  upper 
end  diverged  out  into  the  stream,  the  better 
to  divert  water  into  the  headrace  and  into 
Um   tOTiSbai^    toTiDed    by    its    lower    part. 
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Xarlier  itnietiiret  of  thii  ehaimeter  were  re- 
placed about  1901  by  tboee  more  exteneiTe 
mm  wbicb  eidtted  when  this  condemnation 
waa  made.  While  considerable  in  extent 
and  coat,  thej  are  inconsiderable  at  com- 
pared with  the  structures  now  proposed  to 
utilise  the  whole  power,  and  th^  were, 
•omparatiTelj  speiJcing,  along  the  bank 
rather  than  across  the  stream." 

The  71st  finding  of  fact  was  in  these 
words: 

"An  the  development  works  ever  con- 
structed upon  the  Chandler-Dunbar  sub- 
merged lands  by  anyone  have  been  con- 
structed after  obtaining  from  the  Secretary 
of  War  a  permit  therefor,  and  each  such 
permit  has  been  expressly  revocable  by  right 
of  revocation  reserved  on  its  face,  to  be  ex- 
ercised with  or  without  cause.  Each  such 
permit  was  revoked  before  the  conunence- 
ment  of  this  proceeding.'* 

Upoa  what  principle  can  it  be  said  that, 
in  refoiiiBf  the  removal  of  the  develop- 
ment works  which  were  in  the  river  upon 
suffera]ie%  Oongress  has  taken  private  prop- 
erty for  poiblic  use  without  compensation  f 
In  deciding  that  a  necessity  existed  for  ab- 
soluts  eontrol  of  the  river  at  the  rapids, 
Congress  has,  of  course,  excluded,  until  it 
dianges  the  law,  every  such  construction  as 
a  hindrance  to  its  plans  and  purposes  for 
71]the  betterment  of  navigation.  *The 
qualified  title  to  the  bed  of  the  river  affords 
no  ground  for  any  claim  of  a  right  to  oon- 
stmet  and  maintain  therein  any  structure 
which  Congress  has,  by  the  act  of  1909,  de- 
dded  in  effect  to  be  an  obstruction  to  navi- 
gation, and  a  hindrance  to  its  plans  for  im- 
provement. That  title  is  absolutely  subordi- 
nate to  the  right  of  navigation,  and  no  right 
of  private  property  would  have  been  invaded 
if  sneh  submerged  lands  were  occupied  by 
structures  in  aid  of  navigation,  or  kept  free 
from  sueh  obstructions  in  the  interest  of 
navigation.  Scranton  v.  Wheeler,  179  U. 
S.  141,  16S,  45  L.  ed.  126,  137,  21  Sup.  Ct 
Rep.  48;  Hawkins  Point  Light-House  Omc, 
89  Psd.  88.  We  need  not  consider  whether 
the  entire  fiow  of  the  river  is  necessary  for 
the  purposes  of  navigation,  or  whether  there 
is  a  surplus  which  is  to  be  paid  for,  if  the 
Chandler-Dunbar  Company  is  to  be  ex- 
efaided  from  the  commercial  use  of  that  sur- 
plus. The  answer  is  found  in  the  fact  that 
Congrsas  has  determined  that  the  stream 
from  the  upland,  taken  to  the  international 
boundary,  is  necessary  for  the  purposes  of 
navigation.  That  determination  operates 
to  exclude  from  the  river  forever  the  struc- 
tttrss  necessary  for  the  commercial  use  of  the 
water  power.  That  it  does  not  deprive  the 
Chandler-Dunbar  Company  of  private  prop- 
erty rights  follows  from  the  considerations, 
before  stated. 
§f  Is.  ed. 


It  is  said  that  the  18th  section  of  the  aol 
of  1909  authorises  the  Secretary  of  War  to 
lease  upon  terms  agreed  upon,  any  excess 
of  water  power  which  results  from  the  con- 
servation of  the  fiow  of  the  river,  and  the 
works  which  the  government  may  eonstroel. 
This,  it  is  said,  is  a  taking  of  private  prop- 
erty for  eommiereial  usee,  and  not  for  ^ 
improvement  of  navigation.  But,  aside 
from  the  exclusive  public  purpoee  declared 
by  the  11th  section  of  the  act»  the  12th 
section  declares  that  the  conservation  of 
the  flow  of  the  river  is  "primarily  for  the 
purpoees  of  navigation,  and  incidentally  for 
the  purpose  of  having  the  water  power  de- 
veloped, either  for  the  direot  *use  of  the[7S 
United  States,  or  by  lease  •  •  .  through 
the  Secretary  of  War."  If  the  primary  pur- 
poee is  Intimate,  we  can  see  no  sound  ob- 
jection to  leasing  any  excess  of  power  over 
the  needs  of  the  government.  The  praetiee 
is  not  unusual  in  respect  to  similar  poblie 
works  constructed  by  state  governments. 
In  Kaukauna  Water  Power  Co.  v.  Green 
Bay  k  M.  Canal  Co.  142  U.  S.  264,  278,  86 
L.  ed.  1004,  1010,  12  Sup.  Ct  Rep.  178,  re- 
specting a  Wisccmsin  act  to  whidi  this  ob- 
jection was  made^  the  court  said: 

'^ut  if,  in  the  erection  of  a  publie  dam 
for  a  recognised  public  purpose,  there  is 
necessarily  produced  a  surplus  of  water, 
which  may  properly  be  used  for  manufae- 
turing  purposee,  there  is  no  sound  reason 
why  the  state  may  not  retain  to  itself  the 
power  of  controlling  or  disposing  of  such 
water  as  an  incident  of  its  right  to  make 
sueh  improvement.  Indeed,  it  might  be- 
come very  necessary  to  retain  the  disposi- 
tion of  it  in  its  own  hands,  in  order  to  pre- 
eerve  at  all  times  a  sufficient  supply  for  the 
purpoees  of  navigation.  If  the  riparian 
owners  were  allowed  to  tap  the  p<md  at  dif- 
ferent places,  and  draw  off  the  water  lor 
their  own  use,  serious  consequences  might 
arisen  not  only  in  connection  with  the  pabUe 
demand  for  the  purpoeea  of  narigation,  but 
between  the  riparian  owners  themselves  as 
to  the  proper  proportion  each  was  entitled 
to  draw,— controversies  which  could  only  be 
avoided  by  the  state  reserving  to  itself  tiie 
immediate  supervision  of  the  entire  supply. 
As  there  is  no  need  of  the  surplus  running 
to  waste,  there  was  nothing  objectionable 
in  permitting  the  state  to  let  out  the  use  off 
it  to  private  partiea,  and  thus  reimburse 
itself  for  the  expenses  of  the  improvsment.* 

It  is  at  best  not  dear  how  the  Ohandler- 
Dunbar  Company  can  be  heard  to  objeet  to 
the  Belling  of  any  exeem  of  water  power 
which  may  result  from  the  eonstrueif on  of 
such  controlling  or  remedial  works  as  shall 
be  found  advisable  for  the  improvtmcat  off 
navigation.  tnaoBiieh  ••  *H  hadno^pm^^^ 


v%\^ 


T4-76 


SUPREME  COURT  OF  THE  UNITED  STATES. 


Oor.  Tkut, 


''taken."  It  hat  therefore  no  interest 
whether  the  government  permit  the  exceu 
of  power  to  go  to  waste  or  be  made  the 
means  of  producing  some  return  upon  the 
great  expenditure. 

Tha  conclusion,  therefore,  is  that  the 
eonrt  below  erred  in  awarding  $550,000,  or 
any  other  sum,  for  the  Talue  of  what  is 
ealkd  ''raw  water,"  that  is,  the  present 
mon^  value  of  the  rapids  and  falls  to  the 
Chandler-Dunbar  Company  as  riparian  own- 
ers of  the  shore  and  appurtenant  submerged 
land. 

Coming  now  to  the  award  for  the  upland 
taken: 

The  oourt  below  awarded  to  the  Chandler- 
Dunbar  Company  on  this  account — 

a.  For  the  narrow  strip  of  upland  border- 
ing on  the  river,  having  an  area  of  some- 
thing more  than  8  acres,  excluding  the  small 
parcels  described  in  the  pleadings  and  judg- 
ment as  claims  95  and  96,  $65,000,  less  7 
per  cent  of  that  sum  on  account  of  Portage 
street,  which  the  court  later  found  belonged 
to  the  United  States,  and  not  to  that  com- 
pany, $60,450. 

b.  For  the  small  parcels  covered  by  claims 
90  and  96,  $25,000. 

e.  For  a  half  interest  in  lot  on  bridge 
property,  $338. 

These  awards  include  certain  sums  for 
special  values:  The  value  of  the  upland 
strip  fixed  at  $60,450  was  arrived  at  in  this 
manner — 

a.  For  its  value,  including  railroad  side 
tracks,  buildings,  and  cable  terminal,  in- 
eluding  also  its  use,  "wholly  disconnected 
with  power  development  or  public  improve- 
ment, that  is  to  say,  for  all  general  pur- 
poses, like  residences,  or  hotels,  factory 
sites,  disconnected  with  water  power,  etc., 
120,000." 

b.  For  use  as  factory  site  in  connection 
with  the  development  of  6,500  horse  power, 
either  as  a  single  site  or  for  several  fac- 
tories to  use  the  surplus  of  6,500  horse 
75]  *power  not  now  used  in  the  city,  an 
additional  value  of  $20,000. 

e.  For  use  for  canal  and  lock  purposes, 
an  additional  value  of  $25,000. 

The  small  parcels  constituting  claims  95 
and  96  were  valued  at  $25,000. 

These  two  parcels  seem  to  have  been  con- 
nected by  a  costly  fill.  They  fronted  upon 
deep  water  above  the  head  of  the  rapids. 
Th^  had  therefore  a  special  value  for 
whuis,  docks,  etc.,  and  had  been  so  used. 
Tb»  gross  sum  awarded  included  the  fol- 
lowing elements: 

a.  For  general  wharfage,  dock,  and  ware- 
house purposes,  disconnected  with  develop- 
ment of  power  in  the  rapids,  $10,000. 

h.  For  its  fpeeial  value  for  canal  and  lock 
pnrpoBBB  Uk  MdditioBiLl  sum  of  $10^000. 
M^0^ 


c.  In  connection  with  the  canal  along  the 
rapids,  if  used  as  a  part  of  the  development 
of  4,500  (6.500)  horse  power,  an  additional 
value  of  $5,000. 

The  United  States  excepted  to  the  addi- 
tional value  allowed  in  consequenoe  of  the 
availability  of  these  parcels  in  connectioD 
with  the  water  power  supposed  to  be  the 
property  of  the  Chandler-Dunbar  Company, 
and  supposed  to  have  been  taken  by  the  gov- 
ernment in  this  ease.  It  also  excepted  to  so 
much  of  the  awards  as  constituted  an  ad- 
ditional value  by  reason  of  availability  for 
lock  and  canal  purposes. 

These  exceptions,  so  far  as  they  eomplain 
of  the  additional  value  to  be  attached  to 
these  parcels  for  use  as  factory  sites  in  eon- 
nection  with  the  development  of  horse  power 
by  the  Chandler-Dunbar  Company,  must  be 
sustained.  These  "additional"  values  were 
based  upon  the  erroneous  hypothesis  that 
that  company  had  a  private  property  in- 
terest in  the  water  power  of  the  river,  not 
possibly  needed  now  or  in  the  future  for 
purposes  of  navigation,  and  that  that  ex- 
cess or  surplus  water  was  capable,  *by[76 
some  extension  of  their  works  already  in  the 
river,  of  producing  6,500  horse  power. 

Having  decided  that  the  Chandler-Dunbar 
Company,  as  riparian  owners,  had  no  such 
vested  property  right  in  the  water  power 
inherent  in  the  falls  and  rapids  of  the  river, 
and  no  right  to  place  in  the  river  the  works 
essential  to  any  practical  use  of  the  flow 
of  the  river,  the  government  cannot  be  just- 
ly required  to  pay  for  an  element  of  value 
which  did  not  inhere  in  these  parcels  as 
upland.  The  government  had  dominion  over 
the  water  power  of  the  rapids  and  falls, 
and  cannot  be  required  to  pay  any  hypo- 
thetical additional  value  to  a  riparian  own- 
er who  had  no  right  to  appropriate  the 
current  to  his  own  commercial  use.  These 
additional  values  represent,  therefore,  no 
actual  loss,  and  there  would  be  no  justice 
in  paying  for  a  loss  suffered  by  no  one  in 
fact.  'Ilie  requirement  of  the  5th  Amend- 
ment is  satisfied  when  the  owner  is  paid 
for  what  is  taken  from  him.  The  question 
is  what  has  the  owner  lost,  and  not  what 
has  the  taker  gained."  Boston  Chamber  of 
Commerce  v.  Boston,  217  U.  S.  189,  194, 
195,  54  L.  ed.  725,  727,  30  Sup.  Ct  Rep. 
459. 

Neither  can  consideration  be  given  to 
probable  advancement  in  the  value  of  tneh 
riparian  property  by  reason  of  the  works 
to  be  constructed  in  the  river  by  the  gov- 
ernment, or  the  use  to  which  the  flow  of 
the  stream  might  be  directed  by  the  gov- 
ernment. The  value  should  be  fixed  as  of 
the  date  of  the  proceedings,  and  with  refer- 
ence to  the  loss  the  owner  sustains,  consid* 
ering  t\ie  pTo^erty   in    its   condition    and 
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situaiioB  at  the  time  it  it  taken,  and  not 
BB  enhanoed  bj  the  pnrpoae  for  which  it 
was  taken.  Kerr  v.  South  Park  Ck>mra.  117 
U.  8.  t79,  S87,  29  L.  ed.  924,  927,  6  Sup. 
Ct  Bep.  801;  Shoemaker  t.  United  States, 
147  U.  S.  282,  304,  305,  87  L.  ed.  170,  186, 
187,  18  Sup.  Ct  Rep.  361. 

The  CKoeption  taken  to  the  inclusion  as 
an  element  of  Talue  of  the  availability  of 
these  parcels  of  land  for  lock  and  canal 
purposes  must  be  overruled.  That  this  land 
had  a  prospective  value  for  the  purpose  ol 
77]eonstructing  *a  canal  and  lock  parallel 
with  those  in  use  had  passed  beyond  the  re- 
gion of  the  purely  eonjectural  or  speculative. 
That  one  or  more  additional  parallel  canals 
and  locks  would  be  needed  to  meet  the  in- 
creasing demands  of  lake  traffic  was  an  im- 
mediate probability.  This  land  was  the 
only  land  available  for  the  purpose.  It 
included  all  the  land  between  the  canals  in 
use  and  the  bank  of  the  river.  Although  it 
is  not  proper  to  estimate  land  condemned 
for  public  purposes  by  the  public  necessities 
or  its  worth  to  the  public  for  such  purpose, 
it  is  proper  to  consider  the  fact  that  the 
property  is  so  situated  that  it  will  probably 
be  desired  and  available  for  such  a  purpose. 
Lewis,  Em.  Dom.  §  707;  Mississippi  k  R. 
River  Boom  Co.  v.  Patterson,  98  U.  S.  408, 
408,  26  L.  ed.  206,  208 ;  Shoemaker  v.  United 
SUtes,  147  U.  S.  282,  37  L.  ed.  170,  13 
Sup.  Ct.  Rep.  361;  Young  v.  Harrison,  17 
Ga.  30;  Alloway  v.  Nashville,  88  Tenn.  510, 
8  L.R.A.  123,  13  S.  W.  123;  Sargent  v.  Mer- 
rimac,  196  Mass.  171,  11  L.R.A.(N.S.)  996, 
124  Am.  St.  Rep.  528,  81  N.  E.  970.  MU- 
sissippi  k  R.  River  Boom  Co.  v.  Patterson 
was  this:  A  boom  company  sought  to  con- 
demn three  small  islands  in  the  Mississippi 
river,  so  situated  with  reference  to  each 
other  and  the  river  bank  as  to  be  pereuliar- 
ly  adapted  to  form  a  boom  a  mile  in  length. 
The  question  in  the  case  was  whether  their 
adaptability  for  that  purpose  gave  the 
property  a  special  value  which  might  be 
considered.  This  court  held  that  the  adapt- 
ability of  the  land  for  the  purposes  of  a 
boom  was  an  element  which  should  be  con- 
sidered in  estimating  the  value  of  the  lands 
condemned.  The  court  said,  touching  the 
rule  for  estimating  damages  in  such  eases: 

"So  many  and  varied  are  the  eireum- 
stances  to  be  taken  into  account  in  deter- 
mining the  value  of  property  condemned  for 
public  purposes,  that  it  is  perhaps  impossi- 
ble to  formulate  a  rule  to  govern  its  ap- 
praisement in  all  cases.  Exceptional  cir- 
cumstances will  modify  the  most  carefully 
guarded  rule;  but,  as  a  general  thing,  wc 
should  say  that  the  compensation  to  the 
owner  is  to  be  estimated  by  reference  to 
»7  li.  od. 


the  iiaea  for  whieh  the  property  is  suitable, 
having  regard  to  tha  existing  business  or 
wants  of  the  eommnnity,  *or  such  at [7 8 
may  be  reasonably  expeetad  in  the  imme- 
diate future." 

In  Shoemaker  t.  United  States,  supra, 
lands  were  condemned  for  park  purposes. 
In  the  eourt  below  the  conmiissioners  ware 
instructed  to  estimate  each  piece  of  land 
at  its  market  value,  and  that,  "the  market 
value  of  the  land  includes  its  value  for  any 
use  to  whieh  it  may  be  put,  and  all  the 
uses  to  which  it  is  adapted,  and  not  mtntj 
the  condition  in  which  it  is  at  the  present 
time,  and  the  use  to  which  it  is  now  applied 
by  the  owner;  .  .  .  that  if,  by  reason 
of  its  location,  its  surroundings,  its  natural 
advantages,  its  artificial  improvement,  or 
its  intrinsie  character,  it  is  peculiarly 
adapted  to  some  particular  use,— «.  g^  to 
the  use  of  a  public  park, — all  the  circum- 
stances whieh  make  up  this  adaptability 
may  be  shown,  and  the  fact  of  such  adapta- 
tion may  be  taken  into  consideration  in 
estimating  the  eompensation.**  The  court 
approved  this  instruction. 

The  Chandler-Dunbar  Company  has  also 
assigned  as  error  the  denial  of  any  award 
on  account  of  a  portion  of  Portage  street  to 
which  it  claimed  title.  The  tiUe  to  that 
parcel  has  never  passed  out  of  the  United 
States.  It  was  part  of  a  street  laid  off  by 
a  survey  made  of  the  village  of  Sault  Sainte 
Marie^  a  town  which  had  grown  up  on  pub- 
lie  land  of  the  United  States.  But  that 
survey  was  never  carried  into  a  patent  and 
the  village  never  accepted  this  part  of  the 
street.  Thus  abandoned,  it  was  occupied 
for  a  time  by  the  Chandler-Dunbar  Com- 
pany, but  not  long  enough  to  acquire  title. 
The  eourt  did  not  err  in  holding  that  the 
company  had  acquired  no  title,  and  that 
title  was  already  in  the  United  States. 

The  award  to  the  St.  Marys  Power  Com- 
pany, aa  owner  of  island  No.  5,  is  excepted 
to.  The  value  of  that  island  was  fixed  at 
$21,000.  That  amount  was  reached,  as 
shown  by  the  70th  finding  of  fact,  in  this 
manner: 
*a.  "As    a    base    value,    for    gen-      [79 

era!  purposes,  as  for  a  oottage  or 

fishing  station $  l/NH) 

b.  As  a  strategie  valuer  growing  out 
of  the  extent  to  which  it  may  eon- 
trol  or  bloek  the  most  available 
development  by  up-stream  owners  18^000 

c.  As  an  additional  valuer  by  reason 
of  ito  speeUl  suitabiUty  for  lock 

or  eanal  purposes^ 8^000 

This  island  No.  8,  otherwise  known  as 
OshawaBO  island^  la  on  the  Amariean.  ed^^ 
of  tiM  tanVdn  «m1  Vi^nw  ^fiM^  ^^asbS^set^t^rooar 
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bftr  property,  and  oppoaite  that  put  of  the  tlma.     Thb   oonrt  held   that  the  reqnin- 

•hoi«  beloDging  to  the  United  Stataa.     It  nent  of  eompenaation  whan  land  to  taken 

hae  an  area  of  about  one  third  of  an  acre.  For  a  public  purpose  "doea  not  require  a 

The  eouii  found  that  it  had  no  appreciable  liaregard  of  the  mode  of  owneraliip.    It  doea 

water  power  wUeh  waa  in  any  eenao  ap-  not  require  a  pareal  of  land  to  b«  Talued 

purtanant,  and  ao  bo  allowanee  was  made  u  an  nnencnmbered  whole." 

i»  that  aooonnt.    Beeauae  none  waa  made.  He  "etratc^o  Talue"  for  which  916,000 

tha  St.  HarT*  Power  Oompamy  ened  out  a  tuu  been  allowed  is  altogether  ipeenlatiTe. 

writ  of  error.    The  reasons  which  haw  iu-  it  is  baaed  not  upon  the  actual  nuirket  ralue 

dnead  us  to  deny  such  an  allowanee  in  re-  For  all  reasonable  uses  and  demands,   but 

spaot  of  upland  upon  the  bank  of  the  river,  the  possible  worth  trf  the  property  to  the 

require   the   assignment  referred   to   to  tte  government. 

held  bad.    The  court  behiw  held,  however,  a  "strategic  value"  might  be  rcaliied  by 

that  tte   toland   had  valua  iu  other  wsys,  ^  p^ee  fixed  by  the  necessities  of  one  per- 

belnt-  thoae  mentioned  above.    In  respect  to  ^„   buying   from    another,    tree   to   sell   or 

the  aUowance  •*  «J5.000  as  iU  "strst^ic  „f„,^  „  the  price  suited.    But  in  a  cou- 

v^-  the  court  below  In  ft.  °Pt°^wW;  demnatlon  -proceeding,  the  value  of  the[SI 

^winit  to  ita  location,  this  property  had.  _.     .     f,             ^        *  .      ,.         _i. 

a>d  aJwTys  has  h«i,  a  rtrategic  vSwith  ^"^^^  *°  "•«  government  for  iU  particu- 

ref erme.  to  any  general  act^e  of  water  '"'»•'•  net  a  cnterK«L    The  owner  must 

development  in  the  river,   and  because   it  l»«>inp«a»"ted  for  what  is  taken  from  him; 

must  be  Included  at  a  tail  race  site.  If  not  ^*  ">»*  *■  done  when  be  Is  paid  its  fair 

otherwiae,  in  any  complexly  efficient  plan  "Mrkot  value  lor  all  avaiUble  uses  and  pur 

of  development  hj  any  owner,  private  or  P°«*-     I*"i».   Em.   Dom.   3d   ed.    |   700; 

pnbUe.    This  value  U  denied,  because  It  is,  Monlton    v.   Newburyport   Water    Co.    137 

as  government  counsel  oay,  of  the  -hold  up'  «"■   ^M.   ^^T  i   ^I'ted  States  v.   Seufert 

character.     It  shonU  not  be  permitted  to  B'**.   Co.  78   Fed.  620;    Alloway  v.  Nash 

aMome  the  latter  character,  nor  should  the  'iH*'  SB  Tenn.  SIO,  614,  B  I^R.A.  123,  IS 

lair  itrategio  value  be  deni«d  because  there  B.    W.    183;    United    Statea    v.    Honolulu 

might   be    an   attempt   at  auggeraticn   or  Plantation  Co.  68   C.  C.  A.   278.  122   Fed. 

abuse.    I  Ox  this  Bo<alled  strategic  value  at  ^^1- 

•OJ»10,000  •(afterwards  raised  to  »16,000) ,  The  exception  must  be  susUined. 

and  it  diottM  be  awarded  under  the  ciroum-  On*  otl""  assignment  by  the  St.  Marye 

stances  of  thU  ease  to  whomsoever  the  own-  Po'"'  Company  needs   to  be  specially   no- 

m  may  bOt"  ticed.     The  title  to  Oshawano  island  is  in 

This  allowance  has  no  solid  basts  upon  litigation  between  the  United  SUtea  and  the 

which   it  may  stand.     That  the   property  Bt.  Matyi  Power  Company.    For  thU  reason 

may  have  to  the  public  a  greater  value  than  tht  award  to  that  company  was  ordered  to 

iU  tMir  market  value  affords  no  just  erltori-  remain  in  tbe  registry  of  the  court  until 

Ml  for  MtimaUng  what  the  owner  ibouUI  re-  that  UtigaUon  was  ended.     The  St.  Marye 

edv*.     It  to  aot  proper  to  attribute  t«  it  Power   Company   conUnds   that   when   the 

any  part  of  the  valua  which  might  result  United  States  sought  the  condemnation  of 

from  a  oonsideratlon  of  Its  valua  aa  a  neees-  the  property  in  this  proceeding  It  thereby 

sary  part  of  a  comprehensive  system  of  river  conceded   the   title   to   be   in   it.     But   tlie 

improvement  which  should  include  the  river  pleadings  show  that  no  such  concession  was 

and  the  upland  upon   the  shore  adjacent  n>»de.     Tbe  sUte  of  tbe  title  and  of  tbe 

The  ownerahip  to  not  the  same.    Tbe  prin-  pending  litigation  was  set  up.  and  we  think 

dpla  applied  U  Boston  Chamber  of  Com-  "H  rights  were  thereby  reserved, 

meree  v,  Boston,  217  U.  8.  189,  64  L.  ed.  The  assignments  of  error  by  the  Michigan 

728,  SO  Sup.  Ct  Rep.  469.  is  appiicable.    In  Lake    Superior    Power    Company    muat    be 

that  eaaa  it  appeared  that  one  person  owned  overruled.      No    property,     real    m-    hypo- 

tha  land   eondcmned,   subject  to   servitudes  thctical,  has  been  taken  from  it. 

to  others.    It  waa  sought  to  have  damages  Other  assignments  of  error  by  one  or  an- 

BMsased  upon  a  bill  tn  which  all  of  the  other  of  the  saveral  plaintiffs  in  error  need 

latareata  Joined  for  tha  purpose  of  having  not  be  spectolly  noticed,    lliey  are  all  over- 

a  tmnp  bub  awarded,  to  be  divided  aa  tbe  ruled  as  either   covered  by   the  views  wa 

partiea  might  or  had  agreed.    If  thto  eould  bave  expressed,  or  as  having  no  merit 

be  dona,  <t  was  agreed  that  the  atate,  eon-  The  Judgment  of  the  court  below  must  ba 

ddered  aa  the  sole  unencumbered  wtate  of  reversed  and  the  eases  remanded  with  di- 

a  ali^Ia  person,  was  worth  many  times  more  rection  to  enter  a  judgment  ts  aecordaaw 

i&ao  1/  tba  d*mMg»  should  be  assesoad  ao-  with  thto  aplaioa. 
^rding  i9  tim  (oaditioa  rf  the  tttte  it  Oi 

tm0M  ^w  V-  •■ 
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Eminent  doniRln  —  priT«t«  property 
title  to  BabioerKed  landa. 

The  owner  of  the  legal  title  to  Und  under 
the  water  of  Great  South  baj',  whether  de- 
rived from  the  itate  of  New  York  or  from 
royal  patenta  aotedatlng  the  state's  right, 
haa  no  inch  right  of  private  property  there- 
in aa  entitles  nim  or  hie  lessee  to  eompen- 
■ation  (or  the  taking  or  ineideutsi  deatruc- 
tion  of  an  ojater  pluitation  thereon  by  the 
dredging  of  ft  deep  water  channel  across  the 
bar  br  Um  Doited  Btfttu,  in  the  Interests 
of  nftnntioB. 

[Tor  MItM  casM,  see  Eminent   Domain,   II.: 
WaMV^  L  a.  tTin  Dlsest  Sap.  Ct.  1B08.] 


AigMi  ^ril  SO  ftwl  Uar  1,  1»1S.     Dft- 
dd«d  Uar  Sfl,  1P1>. 

IN  ERXOB  to  the  Supreme  Court  of  the 
State  of  New  York  in  and  for  the  Coun- 
ty ol  Soffolk,  to  review  a  judgment  entered 
pursuant  to  the  mandate  of  the  Court  of 
Appeals  of  that  state,  which  afBrmed  a  jndg' 
nent  of  the  Appellate  Division  of  the  Su- 
preme Court,  Second  Department,  which  had 
in  turn  afflrmed  a  judgment  at  Special 
Tern,  dismissing  the  complaint  In  an  ae- 
tioQ  to  restrain  the  dredging  npon  certain 
lands  under  navigable  waters.    AfBrmed. 

See  same  case  below  In  appellate  division, 
12B  App.  DIt.  674,  114  N.  Y.  Snpp.  Sll; 
In  court  of  appeab,  198  N.  Y.  887,  34 
L.R.A.{N.S.)  1084,  Bl  N.  E.  848,  19  Aon. 
Oas.  BM. 

The  facts  are  stated  In  the  opinion. 

Mr.  Howftrd  Tftflor  argued  the  cfttIM 
and  Med  a  brief  for  plaintiff  In  error: 

The  power  of  Congress  to  regulate  com- 
merce, and  incldentallr  navigation,  goes 
hand  in  hand  with  the  other  powers  of  and 
limitations  npon  the  goverDmant  set  forth 
in  the  Lanstitntlon,  and  is  obviously  to  be 
exercised  In  conformity  to  such  limitations. 

Monongahelft  NaT.  Oo.  t.  United  StatM, 
US  U.  8.  SIS,  S3B,  37  L.  ed.  403,  471,  13 
Sup.  Ot  Rep.  028;  Dnited  StetM  v.  hytub, 
IBS  V.  B.  44S,  471,  4T  L.  ad.  S3B,  S4B,  S3 
Sup.  Ct.  Rep.  34S. 

The  right  of  eompensation  to  the  owner 
i4  private  property  when  It  has  been  taken 

Note. — On  right  to  eompensation  for 
damage*  to  oyster  beds  by  Improvement  of 
navigation— see  note  to  decision  of  the  New 
York  court  of  appeals  in  this  ease  as  re- 
ported in  34  L.B^(NjB.)   1084. 


for  pnhllo  uaa  U  a  fuudamental,  inherent 
right,  which,  under  the  decisions  of  the 
eourts,  exists  even  independently  of  the 
national  or  state  Constitutions,  and  has 
merely  been  declared  therein. 

Binnickaon  v.  Johnsm,  17  N.  J.  L.  14S, 
34  Am.  Deo.  IS4. 

So  Hi  m»  there  have  been  decisions  npon 
this  question,  th^  have  been,  until  this 
present  Case,    in   favor  of   tiie   plaintiff  In 

Richardson  t.  Dnited  Statea,  100  Fed. 
714,  Philadelphia  Co.  v.  Stimson,  223  U.  8. 
BOS,  eo  L.  ed.  670,  32  Sup.  Ct  Rep.  340; 
S  Pom.  Eq.  Jur.  i%  493,  490;  2B  Ops.  Atty. 
Gen.  p.  441;  Pumpelly  v.  Green  Bay  h  U. 
Canal  Co.  13  WalL  IBS,  20  L.  ed.  657; 
Monongahelft  Nftv.  Co.  v.  United  Stfttee,  148 
U.  B.  312,  336,  37  L.  ed.  4B3,  471,  13  Sup. 
Ct  Rep.  B22 ;  United  Stfttes  t.  Lyn^,  188  D. 
B.  446,  47  L.  ed.  53B,  23  Sup.  Ct.  Sep.  349; 
Yate*  T,  Milwaukee,  10  WsU.  497,  IB  L.  ed. 
984;  AveiT  v.  Fox,  1  Abb.  (U.  a)  Ua, 
Fed.  Cas.  No.  074. 

Aasistant  Attorney  General  Denlson 
argued  the  cause,  and,  with  Mr.  Louis  Q. 
Bissell,  filed  a  brief  for  defendant  In  error: 

The  New  York  law  limita  the  plftintUTs 
title  by  the  servitude  in  favor  of  nftvigfttion. 

Sage  V.  New  York,  164  N.  Y.  7«,  88  LJLA. 
BOB,  Bl  Am.  St.  Rep.  692,  47  N.  E.  lOBBi 
Brookhaven  v.  Smith,  I8S  N.  Y.  74,  9  LJLA. 
{N3.)  32B,  80  N.  E.  006,  11  Ann.  Cas.  1; 
Soranton  v.  Wheeler,  179  U.  B.  141.  181,  40 
Ii.  ed.  128,  21  Sup.  Ct  Rep.  48;  Shively  ▼. 
Bowlby,  1B2  U.  S.  1,  SO,  21,  38  L.  ed.  381, 
339,  14  Sup.  Ct  Rep.  648. 

The  same  rule  existed  in  England  at  the 
time  of  the  grant  to  the  pluntilTe  prede- 
cessors in  title. 

Shively  T.  Bowlby,  168  U.  8.  1,  11-14, 
38  L.  ed.  131,  33B,  337,  14  Sup.  Ot  Sep. 
648;  Atty.  Qen.  v.  Fftrmeter,  10  Price,  37B, 
24  Revised  Rep.  723,  23  Bag.  RuL  Cfts.  078; 
Nottingham  v.  I«mbert,  miles.  Rep.  Ill; 
Colcheeter  t.  Brooki^  7  Q.  B.  33B,  15  L.  J. 
Q.  B.  N.  8.  SB,  9  Jur.  1090;  Gann  v.  WMt- 
atable,  11  R  L.  Cas.  192,  SO  0.  B.  N.  8.  11. 
36  L.  J.  a  P.  N.  9.  29,  12  L.  T.  N.  8.  ISO, 
13  Week.  Rep.  689;  Hargrave  Law  Tnteta, 
PPl  11,  12,  2S,  38,  84,  89. 

And  It  waa  eontinned  in  England,  ■•  iB 
New  York,  ustil  a  ehaage  waa  elteeted  bf 
sUtnte. 

Atty.  Qea.  t.  Lonsdale,  L.  B.  T  Iq.  t77. 
38  L.  J.  Ch.  N.  8.  83S,  80  L.  T.  N.  B.  Si,  IT 
Week.  Rep.  210;  Atty.  Oea.  ▼.  Tmj,  L.  B. 
9  (A.  430,  30  L.  T.  N.  8.  81S,  tt  Week.  B«. 
396. 

TliB  dmilar  rale  for  IRinots  land  tlUw 
waa  stated  and  reeogniied  In  West  (RiieBfo 
Street  R.  Oo.  t.  Illinois,  801  U.  S.  «M,«k 
L.  %&.  «a,  Vk  «Kft.  f3h.  %««.  Vl%,  w^  "^k 


U,  M                       SUPBEUa  COUBT  Or  THB  UNITKD  nATWB.              On.  ItaM, 

rule*  of  other  aUtea  were  coUeded  wad  di»- 1  88,  42  L.  ed.  97,  17  Snp.  CL  R«p.  748;  New 
eusaed   In  Scrantan  v.  Wbeeler,   1TB   U.   B.    OrlMu  OMiight  Co.  t.  Dninaga  Oomnia- 

HI,  U  L.  ed.  120,  21  Sup.  Ct.  Rep.  48.  |  aion,  197  U.  S.  4S3,  49  L.  «A.  HI,  26  Bnp. 

Id   Louiiiank   Uie   jut    publicum   Extendi    Ct.  Rep.  471;  Humitwl  Bridga  Ob-t.  Unitad 
•*eB  to  tlie  fut  land,  to  erect  levee*  theroon,  I  SUtei,   2il    U.   8.    IM,   fiS   L.   ad.   SH,    SI 

without  oompenaation.  '  Sup.  CL  Rep.  SOS;  Laua  t.  Smith,  71  Cobb. 

Eldridge  t.  Tretevant,  ISO  U.  S.  4fi2,  40  BS,  41  Atl.  18. 

Ih  ad.  4S0,  IC  Sup.  CL  Rep.  346.  ' 

NeceaaArilj  tb«  plaintiff  etanda  upon  an  *Ur.   Juatica   Lniton   delivered   tlM[86 

aaaertion  of  property  righti,  and  neeeaaartl;  opinioD  of  the  court: 

Ua    property   righti    are   concluded,    aa  bo-  Thia   waa  an   acUon   to   reatraln  tba  d^ 

tween  him  and  hii  atate,  by  the  New  York  fendant  In   error   titnn  dredging  npon  oer- 

law  dcflning  hie  title.  tain  landa  uoder  the  watera  of  Qreat  South 

Lowndea  v.  Huntington,  1S3  U.  S.  1,  38  bay,   in   the  aUte  of  New   York,     The  de- 

L.  ed.  016,  14  Sup.  CL  Rep.  7S8.  fenae    waa   that  the   landa   upon   which    ba 

But  were  the  law  of  New  York  otherwiie  waa  engaged  in  dredging  wen  under  the 

aa  to  the  nature  of  theee  property  righta,  navigable  waUri  of  the  bay,  which   waa  a 

the  plaintiff  in  error  atill  cannot  auccced,  navigable  area  of  the  aea,  over  which  en- 

berauae  a  portion  of  the  jut  publieum  over  rolled    and    regiatered    veaaela    paaaed    In 

the  soil  under  navigable  atreania  went,  un-  interiUte    eominerc«i    that    CongreM    had 

der  the  Conatitution,  to  the  UniUd  SUtea,  provided    for   the   dredging   of   a   channel 

and  that  leitriction  upon  the  title  ia  para-  *<»iie   S,000   feet   long   and   200   feet   wide 

DonnL  acroia  aaid   bay,   and   that  defendant  waa 

Barnea  v.  Midland  R.  Terminal  Co.  IBS  engaged  aa   a  contractor  with  tbe  United 

N,  Y.  378,  127  Am.  SL  Rep.  962,  S6  N.  E.  SUtea  in  dredging  the  ohannel  ao  author- 

!0y3;    VVcUr    v.    State    Harbor    Comn.    18  ^^    Th«  plaintiff  in  error,  plaintiff  below. 

Wall,   67,   «6,  21    L.  ed.   708,   802;    Illinoia  averred     that    thii     channel     would     paaa 

C.  R.  Co.  V,  IltinoiB,  148  U.  S.  387,  438,  36  diagonally   acroaa   lubmerged   land   in   aald 

L.  ed.  10J8,   1038,   13   Sup.  Ct.  Rep.   110;  ^*T    "Wch    It    held    aa    leasee    under    the 

rliiladelphia  Co.  v.  Stirason,  223  U.  S.  005,  <•""*'   <>'   *•>«   *'"    '"   '*■«   '>«'   <»'   ^■^   •>■?■ 

50  L.  ed.  670,  32  Sup.  Ct.  Rep.  340;  Seran-  ^e  •""<*  ■<»  ''e'd  ""'*"'  '^"e  *'»d  •>•*" 
ton  V.  WhcHi-r.  179  U.  S.  158,  157,  159-iej.  plante-i  "'th  ojatert  and  had  been  long 
46  L.  ed.  134-137,  21  Sup.  Ct.  Rep.  *'«<'  '»'  ^'^  cultivation  of  that  varied  ol 
48;  Shivrlv  v.  Bowlby,  162  V.  S.  1  40  47,  °J'^'  known  aa  the  "Blue  PoinL"  The 
38  L.  ed.  331,  340.  348,  14  Sup.  CL  Rep.  «'»'■»  **»  t*"**  **«  ^"^ging  «'  ■"eh  »  o^an. 
54g  nel  would  deatroy  the  ojatera  of  the  plaln- 

The  ju.  p„blicum  extonda  to  the  improve-  «"'  n"'  ■"■!?  *'"»«  ****  ""•  "^  e«ft«tioa. 

meiitu  of  a  channel  by  drcJgea.  ''"'  'o'  «>'"'  diaUnce  on  either  aide,  and 

West  Chicago  Street  R.  Co.  v.riinoia,  201  KTea"y    '™P*i'^   th"   value   of   hia   leaaehold 

v..  S.  .■^On,  60  L.  ed.  845,  26  Sup.  Ct.  Rep.  'o'  ojetsr  cultivation. 

SIS;    CliicaRo,   B.   &.  Q.  R.    Co.    v.   Illinoia,  The  New  York  court  of  appeali  held  thai 

■JOO  U.  S.  561,  60  L.  ed.  SB9,  26  Sup.  Ct.  '^"^  ''*'«  °'  ""7  owner  of  landa  beneath 

Rep.  341.  4  Ann.  Cas.  1176;  Hill  v.  United  navigable  watera  waa  a  qualified  on^  and 

SUtci,    143    U.  S.  593,   37   L.   ed.   802,    13  aul^j^t  to  the  right  of  Congreaa  to  deepen 

Sup.   Ot.    Hep.   1011  i    Scranton  v.   Wheeler,  *^^  channel    in   the    intereat  of  navigation. 

170   U.  S.  141,  45  L.  ed.   728,  21   Sup.   Ct.  *"''  ""=''  *  "Uking"  waa  not  a  "Uking"  ol 

Rep.  49:  Gibson  V.  United  SUtea,  100  U.  S.  private    property    for    which    compenaation 

269,  271,  275,  278,  41  L.  ed.  908,898,  1002,  "*"'<*   **   required.     The  judgment  of  the 

17    Sup.   Ct.    Rep.   67B;    South   Carolina   v.  ">"rt«  below  diacharging  the  injunction  and 

Georgia.  93  U.  S.  4,  23  L.  ed.  782;   Union  diemiasing    the    action    waa    therefore    al- 

Bridge  Co.  v.  United  SUtea,  204  U.  S.  384,  *''^'^- 

51  L.  ed.  623,  27  Sup.  CL  Rep.  387:  Chap-  .^^be  eaae  come,  here  upon  the  claim  that 
pell   V.    Waterworth,   30   Fed.   77(    Lane  v.  the  dndgmg  of  auch    a  channel,  although 

Harbor  Comra.  70  Conn.  885,  40  Atl.  1068;  '"  *''=  V"*"'*"*  °!  °"'^''*!™' J*  '  *^'"« 

u«.         v>uui<ik  •v  uuuu.  ut»,  -wv  ail.  ^uuo ,  j  private  property  without  juat  eompenaa- 

Stockton   v.   Baltimore  4   N.    Y.   R.   Co.    1  tJ_   forbidden  by  the   6th  imendm^Tu. 

Inten.  Com.  Rep.  411,  32  Fed.  20;  Parkera-  the  Constitution  of  the   United  SUtea. 

burg  *  0.   River  Tranep.   Co.  v.   Parkera-  -The  foundation  of  the  title  to  a  Iarge(i6 

burg,  107  U.  S.  691,  700,  !7  L.  ed.  684,  2  portion  of  the  aoil  lying  under  the  waUr 

Snp.  CL  Rep.  732;  Mobile  County  t.  Kim-  of   Great  South   bay   ia   found   in   certain 

ball,  lOS  U.  S.  00],  897,  26  L.  ed.  £38,  239;  royal  patenta  made  when  the  atate  of  New 

Barnea  v.  Midland  R.  Terminal  Co.  193  N.  York  waa  a  colonial  dependency  of  Great 

r.  STB,  127  Am.  SL   Rep.   062,  85  N.  E.  BriUtn.    Through  the  patenta  referred  to 

I09S;  WkbaMb  B.  Qk  v.  Defiuua,  UI  M.  B.  and  oetU^  mtava  wnvayaaMa,  the  leaaora 

IO»4  \\\  \I.  «. 
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of  tlM  ojiter  oompanj  have  been  adjudged 
to  be  leieed  of  the  legal  title  to  a  large 
part  of  the  land  whieh  llee  at  the  bottom 
of  that  bay.  That  determination  of  title 
under  the  local  law  ii  not  complained  of, 
and  muMt,  of  course,  be  aeoepted  and  fol- 
lowed bj  this  court.  The  single  question, 
therefore,  is  whether  the  deepening  of  the 
channel  across  the  bay,  in  the  interest  of 
navigation,  with  the  incidental  consequence 
to  the  oyster  plantation  of  the  lessee  com- 
pany, is  a  taldng  of  private  property  which 
may  be  enjoined  unless  provision  for  com- 
pensation has  been  made. 

The  cultivation  of  oysters  upon  the  beds 
of  the  shallow  waters  of  bays  and  inlets 
of  the  sea,  and  of  the  rivers  affected  by  the 
tides,  has  become  an  industry  of  great  im- 
portance. In  many  localities  the  business 
is  regulated  by  the  laws  of  the  states  in 
which  such  waters  are  situated,  and  the 
beds  of  such  waters  are  parceled  out  among 
^ose  owning  the  bottom  or  holding  licenses 
from  the  state,  and  marked  off  by  stakes  in- 
dicating the  boundaries  of  each  cultivator. 
The  contention  is  that  whether  title  to 
such  an  area  at  the  bottom  of  navigable 
salt  waters  comes  from  the  state,  or,  as  in 
the  case  here,  from  royal  patents  antedat- 
ing the  state's  right,  such  actual  interest 
is  thereby  acquired  that  when  such  area  so 
planted  and  cultivated  is  invaded  for  the 
purpose  of  deepening  the  water  in  aid  of 
navigation,  private  property  is  taken.  For 
this,  counsel  cite  the  eases  of  Brown  v. 
United  SUtes,  81  Fed.  56,  decided  by  ar- 
euit  Court  Judge  Simonton;  and  Richard- 
son V.  United  States,  100  Fed.  714,  also  de- 
cided by  the  same  eminent  judge.  They 
also  cite  and  rely  upon  Monongahela  Nav. 
87]Oo.  V.  United  States^  148  *U.  8.  812,  87 
L.  ed.  463,  18  Sup.  Ot.  Rep.  622.  In  the 
Brown  Osse,  Judge  Simonton,  while  recog- 
nizing that  the  navigable  waters  of  the 
United  States  were  within  the  jurisdiction  of 
the  United  States,  which  has  control  over 
their  improvement  for  navigation,  was  of 
opinion  that,  so  long  as  the  owner  of  the  bed 
of  such  bodies  of  water  did  not  use  it  "for 
the  erection  of  structures  impeding  or  ob- 
structing navigation,**  his  ownership  of  the 
bottom,  and  his  right  to  put  it  to  such  use 
as  did  not  obstruct  navigation,  was  a  prop- 
erty right,  which  could  not  be  destroyed  or 
taken  without  compensation.  From  these 
considerations  he  held  that  'Srhen  the  gov- 
ernment, for  the  purpose  of  adding  to  the 
navigability  of  a  stream,  changes  its  natu- 
ral ehannd,  and,  in  doing  so,  occupies  and 
assumes  exclusive  possession  of  the  land 
of  a  citizen,  it  takes  private  property." 
In  that  case  the  government  had,  in  the 
exercise  of  its  power  of  improving  naviga- 
tion, erected  a  dika  on  tha  oyster  bads  ol 
57  X>.  ed. 


the  complainant  in  the  shallow  salt  water 
of  York  river,  for  the  purpose  of  directing 
the  current  of  the  river  and  maintaining 
the  channeL  The  effect  of  this  was  to  de- 
stroy the  property  of  the  owner  or  leasee 
of  the  bed  of  the  river  at  that  point  for 
the  purpose  to  which  it  was  devoted.  This 
the  learned  judge  ruled  was  a  ''taking" 
which  was  not  lawful  without  compensa- 
tion. 

That  case  and  the  later  one  eited  fail  to 
recognize  the  qualified  nature  of  the  title 
which  a  private  owner  may  have  in  the 
lands  lying  under  navigable  waters.  If 
the  publie  right  of  navigation  is  the  domi- 
nant right,  and  if,  as  must  ba  the  ease, 
the  title  of  the  owner  of  the  bed  of  navig- 
able waters  holds  subject  absolutely  to  the 
public  right  of  navigation,  this  dominant 
right  must  include  the  right  to  use  the 
bed  of  tha  water  for  every  purpose  whieh 
is  in  aid  of  navigation.  This  right  to  con- 
trol, improve,  and  regulate  the  navigation 
of  such  waters  is  one  of  the  greatest  ot  the 
powers  delegated  to  the  United  States  by 
the  power  to  regulate  commerce.  Whatever 
power  the  several  *8tatea  had  before  tha[88 
Union  was  formed,  over  the  navigable 
waters  within  their  several  jurisdictions, 
has  been  delegated  to  the  Congress,  in 
which,  therefore,  is  centered  all  of  the  gov- 
ernmental power  over  the  subject,  restricted 
only  by  such  limitations  as  are  found  in 
other  dauses  of  the  Constitution. 

By  necessary  implication  from  the  domi- 
nant right  of  navigation,  title  to  such  sub- 
merged lands  ii  acquired  and  held  subject 
to  the  power  of  Congreaa  to  deepen  the 
water  over  sueh  lands,  or  to  use  them  for 
any  structure  which  the  interest  of  Bavi* 
gation,  in  its  judgment,  may  require.  Tha 
plaintiff  in  error  has,  therefore,  no  sueh 
private  property  right  which,  when  taken, 
or  incidentally  destroyed  by  the  dredging  of 
a  deep-water  channel  across  it^  entitles  him 
to  demand  compensation  as  a  condition. 

In  the  Hawkins  Point  Light-House  Oas^ 
38  Fed.  77,  it  was  held  that  the  occupation 
of  the  lands  under  navigable  waters  for 
the  purpose  of  aracting  a  lighthouse  tharaon 
in  aid  of  navigation  was  not  a  taking  of 
private  property  requiring  compensatioa, 
the  owner's  title  beings  by  necessary  impli- 
cation, subject  to  the  use  which  the  United 
Statea  had  made  of  it.  In  Scranton  v. 
Whealer,  6  C.  a  A.  686,  18  U.  &  App.  168, 
67  Fed.  808,  818,  814,  it  appeared  that  the 
United  Statea  had  eraetad  a  Icog  dike  or 
pier  upon  the  submerged  lands  of  a  ri- 
parian owner  on  the  Bt  Marys  river,  Midd- 
gan,  cutting  off  his  access  to  deep  water. 
It  was  held  that  his  tiUe  was  subject  to 
whatever  use  the  goveniin«at  IcrssA  %:^'t^ 
prlata  lot  Im^^nra^Vn^  'ukvS^b^M^^^su 
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Tbt  <u«  refemd  to  had  bMn  ramored  to  u.y  that  rach  lock  and  dun  u«  ui  ob- 

trom  t  atate  oourt  to  the  dreult  eoort  of  itnietioii  and  wrongfully  thare,  or  tliat  tba 

tfao  United  StfttM.     Upon  a  writ  of  error  right  to  oompeaiation  for  the  use  of  ttiU  im- 

to  thii  court,  the  «••«  wm*  hold  to  Iikvb  proTemcnt  by  the  public  doe*  not  belong  to 

been     improperly     removed     Hid     wa«     rO'  its  owner,  the  Na,Tigation  CompAny." 

manded,   with   direction   to  remand   to  the  Compare    Union    Bridge    Co.    t.    United 

court  from  which  it  had  been  removed.    It  SUtea,  2M  U.  B.  304,  fil  L.  ed.  621,  ZT  Sup. 

wa«  there  heard,  and  upon  review  by  the  Ct.  Bep.  347. 

kupreme  court  of  Michigan,  the  plsintiff'a  The  concloalon  we  reach  ii  that  the  ooort 

action  waa  diamiBsed  upon  the  Bame  ground  below  did  not  err  in  dtamiuing  the  action 

Stjnpon  whieh  the  eirouit  'court  had  die-  of  the  plaintiff  in  error,  and  the  judgment 

miiaed  it.    like  oase  then  came  to  thla  court  ii  accordingly  affirmed. 

upon  a  writ  of  error  to  the  Michigan  court  

and  the  Judgment  was  affirmed.    Concerning 

the  nature  of  the  title  of  a  riparian  owner  >raA»  L-  SHELTON  et  aL,  Appta, 

to  rabmerged  landa  over  which  hia  boundary  '* 

extend,  thia  court  aaidr  FRAJTK  B.  KING  et  al. 

"Whaterer  the  nature  of  the  iatereat  of  Reporter-,  ed.  90-101.) 

a   riparian  owner   in   the   lubmerged  landi  '                         '^ 

in  front  of  hia  upland  bordering  on  a  public  Truata  —  control  of  trustee  —  premn. 

navigable  river,  hia  title  la  not  ae  full  and  ^are  payment  of  legacf. 

complete  u  hia  title  to  faat  land  which  baa  i.  Premature  payment  to  the  beneflciariei 

no  direct  oonnection  with  the  navigation  of  in  a  teatamentary  trust  will  not  be  ordered 

■uch  water*.     It  ia  a  qualified  title,  a  bare  by  a  oourt  of  equity  in  the  absence  of  cir- 

technical  title,  not  at  hie  absolute  dispoeal,  cumatancea  and  conditione  arising  for  which 

aa  la  hi.  upland,  but  to  bo  held  at  all  time,  the  tertatrii  made  no  P?;<""'"°°. '1.*'^  P^J" 

,.      .      .           ,              ...          .             .  Donement  directed  bv  the  will  ttoe.  not  oi- 

aubordinaU  to  auoh  uae  of  the  .ubmerged  ^"'^J^tlome  principle  of  positive  law 

land!  and  of  the  water*  flowing  over  them  ;^^tt!ed  ™ie  of  pSblic  ^licy.  "^ 

aa  may  ba  conaiatent  with  or  demanded  by  [for  other  enae..  nee  TrueU.  III.  b,  in  DtgaM 

the  public  right  of  navigation."     Bcranton  Bop.  Ct.  1908.1 

V.  Wheeler,  178  U.  8.  141,  144,  148,  163,  46  Wllla  -  postponement    of    payment    of 

L.  ed.  128,  128,   128,  137,  81  Sup.  Ct  Bop.  !«"7  7  "'^■■■'"','"^.!;/"1°*"'"'l, u 

„                .        I         I        f              r                '  2.  A  testator  u  not  forbidden  by  any  mla 

~         I  ,          I.  _.      .    *..          ^            J  of  public  policy  to  direct  that  vested  and 

The   whole   subject   o*   Oie   nature    and  ^i^t^  legaeiM  .h.ll  be  held  in  tniat,  and 

eharacter  of  the  interest  of  the  owner  of  qq^  ^.i^   over   until   the   youngest  legatee 

sueb  a  title  and  the  acope  of  the  control  shall  reach  the  age  of  twenty-five  yeaia. 

of  the  Congreas  over  navigable  riven  ha.  [DerlK  .nd  Ippej,  sea  Will..  III.,  In  DtieM 

been    fully    oonaidered    by    thia    court    in  ^np.  Ct.  IBOfl-l 

Cbandler-Dunbar  Water  Power  Co.  v.  Unit-  ^""^..-J^f^"   "'  oredltor.  -  .p«»a. 

ed  Statea,  just  decided   [22B  U.  8.  63,  ante,  ,    ^  teetetor'may  ao  di.pose  of  hU  prop- 

1063,  13  8up.  Ct.  Hep.  667],  where  the  do-  ^^y  that  it  may  be  enjoyed  by  the  recipient 

rision  in  Seranton  t.  Wheeler  was  fully  af-  without  liability  te  the  latter's  croditore. 

Unned.  [Por  other  cm.,  see  Trnst.,  III.  b.  tn  DlgiM 

The  caae  of  the  Monongabela  Nav.  Co.  ^'P-  "■  ^****1 

r.  United  States,  148  U.  8.  312,  334,  37  L.  .^     jgo  , 

•d.  463,  470,  13  Sup.  Ct  Bep.  622,  has  been  *- 

eited  aa  a  eaae  in  which  the  owner,  of  a  j^^^^  j^„^  H  ,„4  jj_  igu.     i>eeWed 

lock  and  canal  and  a  tranchiae  te  take  toll.  "                   jj      26,  1D13. 
were   awarded    compensation    not  only    for 

the    tangible    property    taken,    but    for    the  ppj^^  ,^^,^   tl,,  caurt  of  Appeals  of 

value  to  the  company  of  the  state  .franchise  ^           Dirtrict  of  Columbia  to  review  a 

to  take  toll..    That  c«o  really  rest,  upon  ^^^^^  ^^.^^    ^^^„i       ,  ^^^  „,  y„  gu- 

"!*°"^-  ..?!u'"1^  f°    """"/'^  ff*?  .^I-  preme  Court  of  the  Di.trict,  ordered  the  dls- 

atructed  -at  U.e  in.tance  and  implied  iuvl-  ^                 ^.j,  ^^  t^.^j^te  a  testamentary 

tation  of  Congress  "    After  .tatmg  the  ac-  ^^^^ 

tion  of  Congress,  ths  court  said:  .   ,        -.    .         n    r    i 

tavltatlon  to  the  company  to  do  the  work;  Hr.    Henry    F.    Woodard    argned    Ibe 

■ad  when,  in  pursuance  of  that  Invitation,  eauss,  and,  with  Mr.  Arthur  A.  Bimey,  Bled 

and  under  authorify  given  by  the  state  of  a  brief  for  appcllaota: 

tOJPennaylvania,    'the    company    has    eon-  The  l^atees  took  s  vested  and  Indirfaa*- 

Mtrtuted  tb»  loekand  dam.  It  does  not  He  In  ihle  Interest  in  their  legacicB. 

ito  Boww  «#  tb«  iteta  or  (ha  Unitad  SUtn  3«itaaott  i.  WaaWngton   Loan  »  T.  Ob. 
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224  U.  a  224,  S6  L.  ad.  741,  92  Bup.  Ct 
R«p.  421;  McArtbuT  t.  Scott,  US  U.  8. 
340-380,  28  L.  ed.  I01S-102T,  S  Sup.  OL 
Rep.  aS2. 

In  thl*  litiution  mftj  tb«  lagateci.  If  thej 
•o  deaire,  presently  enjoy  Uteir  giftaT  What 
■oiind  reason  can  be  urged  against  their 
present  coJofmentT 

Rector  t.  Dalb;,  98  Ho.  Ai^.  18B,  71 
8.  W.  1078;  Santord  y.  Lackland,  2  DiU.  6, 
Fed.  Caa.  No.  12,312. 

Such  truata  are  void,  or,  if  not  void,  void- 
able. 

Saunden  v.  Tautier,  4  Beav.  115;  WIiar> 
ton  T.  Masbirman  [189S]  A.  C.  1B6,  84  L.  J. 
Ch.  N.  8.  369,  11  Reporta,  169,  72  L.  T.  N.  8. 
431,  43  Weeli.  Rep.  44&;  JoBsel;n  y.  Jotae- 
I711,  0  Sim.  04;  Maraden,  Perpetuities  ft  Ae- 
cumuUtion,  p.  206;  Onj,  Perpetuitiei,  ) 
120;  Re  Jacob,  29  Beav.  402;  Rocks  t. 
Roclce,  9  Be»v.  SO ;  Jackson  t.  Marjoribaoks, 
12  Sim,  93,  B  Jur.  N.  S.  886;  Crozton  y. 
May,  L.  R.  9  Oh.  Di».  388,  39  L.  T.  N.  B. 
481,  27  Wed.  Rep.  327;  Uagrath  t.  More> 
bead,  L.  R.  12  Eq.  491,  41  L.  J.  Ch.  N.  B. 
120;  22  Am.  k  Eng.  Enc.  Law,  2d  «d.  735; 
30  Cyc.  1497;  Rector  y.  Dalby.  98  Mo.  App. 
189,  71  S.  W.  1078;  Claflin  t.  Claflin,  149 
Mass.  10,  3  L.R.A.  370,  14  Am.  St.  Rep. 
393,  20  N.  E.  4G4;  Sears  t.  Choate,  14S 
Maaa.  39S,  4  Am.  St.  Rep.  320,  IS  N.  E.  78S; 
Bennett  y.  Chapin,  77  Mioh.  628,  7  L.R.A. 
377,  43  N.  W.  893;  Mandlebuim  v.  MeDon- 
•^11,  29  Mich.  87,  18  Am.  Rep.  81;  HftU  t. 
Tufts,  18  Pick.  469;  Blackatone  Bank  t. 
Davii,  21  Pick.  42,  32  Am.  Dec.  241;  Bran- 
don T,  Robinioo,  16  Tea.  Jr.  420,  I  Roae, 
197,  11  Revised  Rep.  228;  Doebler's  Appeal, 
0*  Pa.  9;  CraigT.  Wells,  11  N.  Y.  SIB;  Hn- 
Iwr  *.  Dono^ue,  40  M.  J.  Eq.  12S,  23  AtL 
406;  Banford  *.  Lackland,  S  Dili,  6,  Fed. 
Caa.  No.  12,312;  Klmb«U  y.  Crocker,  S3  He. 
263. 

Mra.  Ellen  B.  Hoaaoy  and  Mr.  J,  J. 
Dftrllngton  argued  the  cause  and  filed  a 
brief  tor  appellees: 

The  weight  of  American  authority  Id  the 
states,  it  ii  believed,  te  deeiaively  in  uoord 
wttb  the  doctrine  of  this  court  in — 

NiDholi  V.  Eaton,  91  U.  8.  716,  725,  83  L. 
ed.  264,  268;  Leigh  t.  Harrison,  60  Misa. 
934,  18  L.R.A.  49,  11  80.  604;  Rhoada  t. 
Rhoads,  43  III.  261;  Bennett  r.  Bennett, 
217  111.  434,  4  L.R.A.(N.S.)  470,  75  N.  K. 
339;  Pearson  v.  Hanson,  230  111.  610,  88 
N.  B.  813;  Stewart  r.  Brady,  S  Boah,  683) 
Stewart  t.  Barrow,  7  Buah,  368;  Wallaes  t. 
Smith,  IIS  Ky.  203,  68  8.  W.  131;  M'WU- 
Hams  T.  Nisty,  2  Serg.  &  R.  607,  7  Am.  Dee. 
854;  Re  Macleay,  I^  B.  20  Eq.  186,  44  I. 
J.  Ch.  N.  S.  441,  32  L.  T.  N.  B.  882,  SS 
Week.  Rep.  716;  Spindle  *.  Bhreve,  9  Biaa. 
IM,  4  F«d.  136;   Beymoor  t.  IfoAToy,  181 


'lL  442,  41  LJLA.  544,  83  Pa«.  948;  Waller 
NofTsinger,  57  Neb.  46S,  77  N.  W.  1075) 
lemsey  t.  Laiear,  51  W.  Ta.  328,  41  8. 
405;  Uaaon  *.  Rhode  Island  Hospital 
nut  Oo.  78  Coon.  81,  81  Atl.  57,  3 -Ana. 
ks.  586;  Roberta  t.  Stevens,  64  Me.  S26, 
L,R.A.  868,  24  AtL  873;  Williams  *. 
illiams,  73  CaL  99,  14  Pae.  394;  Jonrol- 
on  y.  Masaengill,  88  Tenn.  116,  S  S.  W. 
9;  Hyde  v.  Woods,  04  U.  8.  523,  626,  84 
•d.  884,  885;  Cowell  r.  Springs  Oo.  100 
.  a  55,  57,  86  L  ed.  547,  548. 

*Mr.   Jnatice   Imrton   delivered   tlw[9> 
linion  of  the  court: 

This  is  a  bill  to  terminate  a  truat  under 
e  win  of  Anna  Smith  Hallett.  The  ma- 
rial  clauses  are  in  these  words: 
"3.  I  give,  bequeath  and  devise  to  Jaaa 
tuiaa,  Anna  Gertrude,  and  Robert  Phllo 
lelton,  tieing  the  children  of  my  conain 
ibn  Consider  Shelton,  deceased,  all  of 
ridgcport,  Connecticut :  the  sum  of 
iven^-flve  Thousand  dollars,  being  Twes- 
-five  Thousand  to  each. 
"10.  I  give,  bequeath  and  devlae  all  the 
>t,  residua  and  remainder  of  my  estate, 
al  and  personal  wberesoerer  and  whatso- 
er,  of  which  I  may  die  posseaaed  to  the 
oresaid  Jean  Louisa,  Anna  Gertrude,  aad 
Philo  Shelton. 


"Id  addition  to  Frank  B.  King,  wlom  I 
.▼e  appointed  executor  of  this,  my  lost 
in  Dud  teatament,  I  wish  to  appoint  Wm. 
Banndera,  of  the  firm  of  Wm.  E.  Sanndera 
Co.,  1407  F  Street,  Northwest,  and  George 
'.  White,  Paying  Teller  of  the  National 
etropolitao  Bank,  00-trusteea  with  the 
id  P.  B.  King,— to  hold  In  trust  the  leg- 
ies  deviaed  to  Jean  Louisa,  Anna  Ger> 
iida  and  Robert  ndlo  Shelton,— said 
uteeshlp  to  terminat*  when  these 
^tees  ^lall  receive  their  portions  of  mj 
tate. 

"And  It  ia  my  further  will  that  tbM» 
^es  to  the  said  Jean  Louisa,  Anna 
irtrude,  and  Robert  Philo  Bhehm,  sbaD 
paid  in  fall  when  the  said  Robert  Pbilo 
leltmi  shall  reaeh  the  age  of  twenty-live 
are." 

The  complainants  are  the  three  l^ateaa, 
an  L.  Shelton,  now  more  than  twen^- 
t  years  of  age,  and  Anna  Qertrnde  asd 
>b«-t  Phllo  Bhelton,  not  yet  twenty-oaa, 
10  eue  hy  their  gnardlan.  As  the  young- 
t  or  the  legatees  'was  not  bora  until  [84 
96,  the  bin  is  pranatnre  by  many  yean, 
the  trust  created  by  the  eodiell  is  to  be  n- 
rded. 

That  the  respective  legades  are  vaatad 
moA  ahaoltita  la  vn&«&\a!A«.   "^^  tj<b)R  "V"- 
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worn  hms  any  iiit«reit  in  them,  and  if  tht 
tnutaM  should  disregard  the  time  of  pay- 
ment»  and  paj  over  to  each  legatee  his  or 
her  legacy  when  thej  are  competent  to  gire 
a  valid  discharge,  there  would  be  no  one 
who  could  call  them  to  aeoount.  But  the 
trustees,  having  regard  to  the  express  wish 
of  the  testatrix,  have  refused  to  terminate 
the  trust,  and  the  object  of  this  proceeding 
is  to  compel  them  to  pay  over  the  shares 
of  the  legatees  as  they  reach  the  age  of 
twenty-one  years. 

The  objects  of  the  bounty  of  the  tes- 
tatrix were  distant  Idnspeople.  Besides 
their  postponed  legacies  tiiey  were  given 
the  residuum  of  the  estate.  What  that 
was  does  not  appear.  It  is  not  claimed 
that  they  are  in  want,  nor  that  anything 
has  happened  since  the  will  which  was  not 
anticipated  by  the  testatrix,  and  no  special 
reasons  are  claimed  for  terminating  the 
trust  because  of  new  conditions  which  she 
did  not  take  into  account.  In  Sears  v. 
Choate,  146  Mass.  306,  4  Am.  St.  Rep.  320, 
16  N.  E.  786,  a  situation  arose  after  the 
will,  which  the  court  thought  had  not  been 
contemplated  by  the  testator,  and  for 
which  no  provision  had  been  made.  The 
court  therefore  saw  in  that  a  reason  for 
terminating  a  like  trust.  In  the  case  at 
bar  no  ground,  aside  from  the  alleged  ille- 
gality of  the  trust,  is  suggested  for  defeat- 
ing the  wishes  of  Miss  Mallett,  other  than 
that  it  will  be  convenient  and  will  save 
the  cost  of  continuing  the  trust. 

The  trust  is  not  dry,  but  is  active,  and 
must  continue,  if  not  invalid,  until  the  time 
of  payment  arrives.  Upon  what  principle, 
then,  is  a  court  of  equity  to  control  the 
trustee  by  compelling  a  premature  pay- 
ment? It  is  a  settled  principle  that  trus- 
tees having  the  power  to  exercise  discretion 
will  not  be  interfered  with  so  long  as  they 
are  acting  bona  fide.  To  do  so  would  be 
#6] to  substitute  *the  discretion  of  the  court 
for  that  of  the  trustee.  Upon  the  same  and 
even  stronger  grounds  a  court  of  equity 
will  not  undertake  to  control  them  in  viola- 
tion of  the  wishes  of  the  testator.  To  do 
that  would  be  to  substitute  the  will  of  the 
chancellor  for  that  of  the  testator.  Lewin, 
Trusts,  2d  Am.  ed.  448;  Nichols  v.  Eaton, 
91  U.  8.  716,  724,  28  L.  ed.  264,  256. 

There  being  in  this  case  no  ground  for 
saying  that  there  have  arisen  circumstances 
•ad  conditions  for  which  the  testatrix  made 
no  provision,  we  may  not  control  the 
trustee,  if  the  postponement  directed  by 
the  will  does  not  offend  against  some  prin- 
ciple of  positive  law  or  settled  rule  of 
public  policy. 

There    is    no    pretense    of    perpetuity. 

Crediton  are  io  no  way  concerned.    If  the 

tmUtrix  §mw  it  io  have  this  fund  aeeumu- 
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late  in  the  hands  of  trustees,  and  therebj 
postpone  the  enjoyment  of  her  gift,  why 
shall  her  will  be  disregarded?  The  restrio- 
tion  she  imposed  may  protect  her  bounty 
against  ill-advised  investments  and  waste 
or  extravagance.  She  did  not  undertake 
to  guard  against  alienation,  except  in  eo 
far  as  the  alienees  will  take  subject  to  the 
same  postponement  of  payment.  Stier  v. 
Nashville  Trust  Co.  86  C.  a  A.  422,  168 
Fed.  601.  Nor  did  she  undertake  to  protect 
against  creditors  as  in  Nichols  v.  Eaton,  91 
U.  S.  716,  23  L.  ed.  254.  The  single  re- 
striction she  imposed  upon  her  gift  was 
that  the  legacies  should  not  be  paid  until 
the  time  named,  and  in  the  meantime 
should  be  held  in  trust. 

The  appellants  contend  that  whether  the 
trust  be  active  or  dry,  it  is  one  for  the 
benefit  of  the  legatees,  and,  as  no  other 
person  has  any  interest  in  the  legacies, 
may  be  waived  by  theuL  For  this  they 
cite  Saunders  v.  Vautier,  4  Beav.  116,  and 
Wharton  v.  Masterman  [1896]  A.  d  pp. 
186,  193.  In  Saunders  v.  Vautier  it  was 
laid  down,  without  argument,  that  ''where 
a  legacy  is  directed  to  accumulate  for  a 
certain  period,  or  where  *the  payment  is[f  • 
postponed,  the  legatee,  if  he  has  an  abso- 
lute, indefeasible  interest  in  the  legacy,  is 
not  boimd  to  wait  until  the  expiration  of 
that  period,  but  may  require  payment  the 
moment  he  is  competent  to  give  a  valid 
discharge."  The  point  thus  decided  ia 
Saunders  v.  Vautier  was  followed  in  Whar* 
ton  V.  Masterman,  where  Lord  Herschell 
said  very  significantly:  The  point  seems, 
in  the  first  instance,  to  have  been  rather 
assumed  than  decided.  It  was  apparently 
regarded  as  a  necessary  consequence  of  the 
conclusion  that  a  gift  had  vested,  that 
the  enjoyment  of  it  must  be  immediate  on 
the  beneficiary  becoming  tifi  jwrtt,  and 
could  not  be  postponed  until  a  later  date 
unless  the  testator  had  made  some  other 
destination  of  the  income  during  the  inter- 
vening period. 

"It  is  needless  to  inquire  whether  the 
courts  might  have  given  effect  to  the  inten- 
tion of  the  testator  in  such  cases  to  post- 
pone the  enjoyment  of  his  bounty  to  a  time 
fixed  by  himself  subsequent  to  the  attain- 
ment by  the  objects  of  his  bounty  of  their 
majority.  The  doctrine  has  beoi  so  long 
settled  and  so  often  recognised  that  it 
would  not  be  proper  now  to  question  it." 

The  doctrine  thus  stated  is  the  plain  out- 
growth of  certain  earlier  English  dedsioiis 
in  the  interest  of  creditors,  which  hold,  in 
substance,  that  the  necessary  incidents  of 
beneficial  ownership  in  property  are  liabQ- 
ity  to  creditors  and  the  power  of  alienation. 
Having  concluded  that  a  testator  could 
not  10  beatow  that  whieh  was  his  own  la 
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an  object  of  his  bountj  as  not  to  be  sub- 
ject to  the  claims  of  creditors  of  the  latter, 
it  was  a  logical  conclusion  that  a  testator 
could  not  postpone  the  payment  of  a  vested 
and  absolute  legacy  beyond  the  time  wbea 
the  legatee  should  be  able  to  give  a  valid 
discharge.  But  the  acceptance  of  the  prin- 
ciple upon  which  Saunders  r.  Vautier  and 
Wharton  ▼.  Masterman  rest  involves  the 
acceptance  of  the  limitation  which  the 
earlier  English  eases  place  upon  the  powers 
of  a  testator  in  so  disposing  of  his  property 
97]  *thai  it  may  be  enjoyed  by  the  recipient 
without  liability  to  creditors.  The  founda- 
tion of  the  English  doctrine  in  both  classes 
of  cases  is  an  assumption  that  there  is  some 
settled  principle  of  public  policy  which  sub- 
jects all  property  in  which  one  has  a  benefi- 
cial ownership  to  the  claims  of  creditors,  and 
fcrbids  restraint  upon  alienation.  That 
this  theory  of  public  policy  is  not  of  uni- 
versal application,  at  least,  in  this  country, 
is  manifest  from  the  numerous  exemption 
statutes  existing  which  protect  to  a  limited 
extent  the  acquisitions  of  a  debtor  from 
the  claims  of  his  creditors,  and  restrain  his 
power  of  alienation  in  the  interest  of  his 
family.  Neither  do  we  for  a  moment  ques- 
tion the  rule  that  one  may  not  by  his  own 
act  preserve  to  himself  the  enjoyment  of 
property  in  such  manner  that  it  shall  not 
ba  subject  to  the  claims  of  creditors,  or 
placed  beyond  his  own  power  of  aliena- 
tion. 

But  a  very  different  question  is  presented 
when  we  come  to  the  powers  of  a  testator 
to  so  bestow  that  which  is  absolutely  his 
own  as  to  secure  its  beneficial  enjoyment 
by  an  object  of  his  bounty  without  being 
subject  to  the  claims  of  assignees  or  credit- 
ors. This  court,  and  the  courts  of  a  num- 
ber of  the  states  of  the  Union,  have  not 
accepted  the  limitation  which  the  English 
courts  have  placed  upon  the  right  of  testa- 
mentary disposition,  and  have  sustained 
trusts  having  as  an  object  the  application 
of  a  testator's  bequest  to  the  support  and 
maintenance  of  the  recipient  of  his  bounty. 
They  have  therefore  rejected  the  assump- 
tion that  liability  to  creditors  and  freedom 
of  alienation  are  necessary  incidents  to  the 
right  to  enjoy  the  rents  and  profits  of  real 
estate,  or  the  income  from  other  property. 

In  the  leading  case  of  Nichols  v.  Eaton, 
91  U.  S.  716,  727,  23  L.  ed.  254,  267,  Mr. 
Justice  Miller,  speaking  of  the  unanimous 
voice  of  this  court,  said  of  the  English  doc- 
trine to  which  we  have  referred,  and  upon 
which  Saunders  v.  Vautier  must  in  princi- 
ple rest: 

98]  *"We  do  not  see,  as  implied  in  the  re- 
mark of  Lord  Eldon,  that  the  power  of  alien- 
ation is  a  neoesMory  incident  to  a  life  estate 
in  real  property,  or  that  the  rents  and  profits 
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of  real  property  and  the  interest  and  divi- 
dends of  personal  property  may  not  be  en- 
joyed by  an  individual  without  liability  for 
his  debts  being  attached  as  a  necessary 
incident  to  such  enjoyment.  This  doctrine 
is  one  which  the  English  chancery  court 
has  ingrafted  upon  the  common  law  for  the 
benefit  of  creditors,  and  is  comparatively 
of  modem  origin.  We  concede  that  there 
are  limitations  which  public  policy  or  gen- 
eral statutes  impose  upon  all  dispositions 
of  property,  such  as  those  designed  to  pre- 
vent perpetuities  and  accumulations  of  real 
estate  in  corporations  and  ecclesiastical 
bodies.  We  also  admit  that  there  is  a 
just  and  sound  policy  peculiarly  sppro- 
priate  to  the  jurisdiction  of  courts  of  equity 
to  protect  creditors  against  frauds  upon 
their  rights,  whether  they  be  actual  or  con- 
structive frauds.  But  the  doctrine  that 
the  owner  of  property,  in  the  free  exer- 
cise of  his  will  in  disposing  of  it,  cannot  so 
dispose  of  it,  but  that  the  object  of  his 
bounty,  who  parts  with  nothing  in  return, 
must  hold  it  subject  to  the  debts  due  his 
creditors,  though  that  may  soon  deprive 
him  of  all  the  benefits  sought  to  be  con- 
ferred by  the  testator's  afi'ection  or  gener- 
osity, is  one  which  we  are  not  prepared  to 
announce  as  the  doctrine  of  this  court." 

Touching  the  theory  that  public  policy 
forbids  restraints  upon  the  disposition  of 
a  testator's  bounty,  the  court  said: 

"Nor  do  we  see  any  reason,  in  the  recog- 
nized nature  and  tenure  of  property  and  its 
transfer  by  will,  why  a  testator  who  givea^ 
who  gives  without  any  pecuniary  return, 
who  gets  nothing  of  property  value  from 
the  donee,  mcy  not  attach  to  that  gift  the 
incident  of  continued  use,  of  uninterrupted 
benefit  of  the  gift,  during  the  life  of  the 
donee.  Why  a  parent,  or  one  who  loves 
another,  *and  wishes  to  use  his  own [99 
property  in  securing  the  object  of  his  affec- 
tion, as  far  as  property  can  do  it,  from  the 
ills  of  life,  the  vicissitudes  of  fortune,  and 
even  his  own  improvidence,  or  incapacity  for 
self -protection,  should  not  be  permitted  to  do 
so,  is  not  readily  perceived." 

In  Hyde  v.  Woods,  94  U.  S.  623,  628, 
24  L.  ed.  264,  265,  this  court  said  of  Nichola 
V.  Eaton,  supra: 

"In  that  case,  the  mother  of  the  bank* 
rupt,  Eaton,  had  bequeathed  to  him  by  will 
the  income  of  a  fund,  with  a  condition  ia 
the  trust  that  on  his  bankruptcy  or  insol- 
vency the  legacy  should  cease  and  go  to 
to  his  wife  or  children,  if  he  had  any,  and 
if  not,  it  should  lapse  into  the  general 
fund  of  the  testator's  estate,  and  be  sub- 
ject to  other  dispositions.  The  assignea 
of  the  bankrupt  sued  to  recover  the  interest 
bequeathed  to  tlha  baakr^^V  ^»^  ^^  ^s^^sosA. 
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that  thU  oondition  wu  Toid  m  against 
public  policy. 

"But  thlB  court,  on  a  full  examination  of 
the  authorities,  both  in  England  and  this 
countrj,  held  that  the  objection  was  not 
well  taken;  that  the  owner  of  property 
might  make  such  a  oondition  in  the  trans- 
fer of  that  which  was  his  own,  and  in  doing 
so  yiolated  no  creditor's  rights  and  no  prin- 
ciple of  public  policy." 

If  such  a  trust  as  that  upheld  in  Nichols 
T.  Eaton  was  not  in  violation  of  princi- 
ples of  public  policy,  it  must  follow  that 
one  which  neither  restrains  creditors  nor 
alienation  is  not.  If  that  case  is  to  stand, 
the  decree  of  the  court  below  was  right. 

The  principle  upon  which  Nichols  ▼. 
Eaton  stands  is  in  line  with  the  Tiews  of 
a  number  of  other  courts.  Biany  of  them 
are  cited  in  that  opinion,  and  to  those  we 
add:  Broadway  Nat.  Bank  ▼.  Adams,  133 
Mass.  170,  43  Am.  Rep.  604;  Mason  ▼. 
Rhode  Island  Hospital  Trust  Co.  78  Conn. 
81,  61  Atl.  67,  S  Ann.  Cas.  686;  Jourol- 
mon  ▼.  Massengill,  86  Tenn.  81,  6  S.  W. 
710;  Henson  ▼.  Wright,  88  Tenn.  601,  12 
S.  W.  1036;  Brooks  t.  Raynolds,  8  C. 
0.  A.  870,  16  U.  S.  App.  679,  713,  69 
Fed.  023;  Smith  r.  Towers,  60  Md.  77,  0 
Am.  St.  Rep.  898,  14  Atl.  497,  16  Atl. 
100]92;  *Eeyser  ▼.  Mitchell,  67  Pa.  473; 
Seymour  r.  McAvoy,  121  Cal.  438,  41  L.RJk. 
544,  68  Piic.  946;  Steib  ▼.  Whitehead,  111 
HL  247;  Wallace  ▼.  Campbell,  53  Tex.  229; 
Garland  r.  Garland  (Day  ▼.  Slaughter),  87 
Va.  768,  18  L.RJ^.  212,  24  Am.  St  Rep.  682, 
18  S.  E.  478;  Lampert  ▼.  Haydel,  06  Mo. 
430,  2  L,R.A.  118,  9  Am.  St.  Rep.  868,  0 
S.  W.  780. 

Claflin  ▼.  Claflin,  149  Mass.  19,  3  L.R.A. 
870,  14  Am.  St  Rep.  808,  20  N.  E.  464, 
was  a  ease,  on  its  facts,  like  the  case  at 
bar.  The  testator  gave  the  residue  of  his 
estate  to  trustees  in  trust  to  sell  and  dis- 
pose of  as  follows:  $10,000  to  a  son  when 
of  age;  a  like  sum  when  he  reached  twenty- 
flre  years,  and  the  balance  when  he  should 
reach  the  age  of  thirty  years.  When  the 
son  reached  the  age  of  twenty-one  the 
trustee  paid  him  $10,000,  and  thereupon 
he  filed  a  bill  in  equity  to  obtain  the  whole 
of  the  fund.  The  Massachusetts  court  held 
the  trust  valid  and  dismissed  the  bilL  Re- 
ferring to  Broadway  Nat.  Bank  ▼.  Adams, 
supra,  where  a  trust  for  support  and  main- 
tenance had  been  upheld  against  creditors, 
the  court  said: 

The  decision  in  Broadway  Nat  Bank 
Y.  Adams,  supra,  rests  upon  the  doctrine 
that  a  testator  has  a  right  to  dispose  of 
his  own  property  with  such  restrictions  and 
limitations,  not  repugnant  to  law,  as  he 
gee§  at,  and  that  his  intentions  ought  to 
be  cBiried  out  nniess  they  eontimTene  tome 
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positire  rule  of  law,  or  are  against  publit 
policy.  The  rule  contended  for  by  the 
plaintiff  in  that  case  was  founded  upon  the 
same  considerations  as  that  contended 
for  by  the  plaintiff  in  this,  and  the  grounds 
on  which  this  court  declined  to  follow  the 
English  rule  in  that  ease  are  applicable  to 
this,  and  for  the  reasons  there  given  we  are 
unable  to  see  that  the  directions  of  the 
testator  to  the  trustees,  to  pay  the  money 
to  the  plaintiff  when  he  reaches  the  age  of 
twenty-five  and  thirty  years,  and  not  be- 
fore, are  against  public  policy,  or  are  so 
far  inconsistent  with  the  rights  of  property 
given  to  the  plaintiff  that  they  should  not 
be  carried  into  effect  It  cannot  be  said 
that  these  restrictions  upon  the  *plain-[10] 
tiff's  possession  and  control  of  the  property 
are  altogether  useless,  for  there  is  not  the 
same  danger  that  he  will  spend  the  property 
while  it  is  in  the  hands  of  the  trustees  as 
there  would  be  if  it  were  in  his  own." 

Stier  ▼.  Nashville  Trust  Co.,  decided  by 
the  sixth  circuit  court  of  appeals  (85  C.  C 
A.  422,  158  Fed.  601),  is  also  directly  in 
point. 

The  case  of  Sears  ▼.  Choate,  146  Masa 
395,  4  Am.  St  Rep.  320,  15  N.  E.  786,  has 
been  cited  as  in  conflict  with  Claflin  v. 
Claflin.  It  is  not  In  the  former  case  it 
appeared  that  there  had  occurred  circum- 
stances which  the  testator  had  not  contem- 
plated, on  account  of  which  the  court  saw 
no  reason  for  not  terminating  the  trust. 
The  case  was  distinguished  in  Claflin  v. 
Claflin. 

In  the  case  at  bar  nothing  has  happened 
since  the  will  which  was  not  anticipated 
by  the  testatrix.  The  case  falls,  therefore, 
precisely  within  the  later  case  of  Claflin  v. 
Claflin.  There  is  no  reason  for  declaring 
the  trust  invalid.  There  is  no  higher  duty 
which  rests  upon  a  court  than  to  carry  out 
the  intentions  of  a  testator  when  the  pro- 
vision is  not  repugnant  to  settled  princi- 
ples of  public  policy  and  is  otherwise  valid. 

Decree  affirmed. 


•CHICAGO,  ROCK  ISLAND,  &  PA-[10« 
CIFIO  RAILWAY  COMPANY  et  al.. 
Plffs.  in  Err.. 

V. 

ALBERT  M.  DOWELL. 

(See  S.  0.  Reporter's  ed.  102-114.) 

Removal  of  oanaea  ~  separable  oontro- 
rersy  «  joint  action. 
1.  An  action  in  tort,  brought  jointly  in 


Note. — As  to  removal  of  causes  in 
of  separable  controversy — see  notes  to 
Miller  v.  Clifford,  6  L.RJL.(NJ3.)  60; 
Butler  T.  National  Home,  36  L.  ed.  U.  & 


Iflt. 


OmCAQO.  B.  L  *  F.  R.  CD.  T.  DOWBLL. 
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■  aUtc  court  agunit  a  oonreiid«iit  railwa]"  Hcana.    F.    O.    Dlll«rd   and    PabI   ■; 

«omp»n7   ftnd   k   Kaident   •mploTee   whow  Walker  ■ubmittod  th«  mum  for  pWatia 

eoncunvnt    n^ligeuee    ia    Alleged    to    havi  jg  error- 

cu^d  tb«   injury  compUiaed  of,  dow  nol  ^Iw  lUto  of  E.iim.  prohiWUd  Uo  JoiB- 

plaintiff  Md  th,  corporation,  for  th«  pur  ^"L**  *^  •^««'  «""!«■  »'  «'«•»;    ,     ^ 

poM  of  removal  to  a  Federal  court,  becauM  ^""n  '■  Battey,  70  Kan.   288,  78  Pao. 

pUintUr  might  have  raed  defendaiita  aapa  M4,  S  Ann.  Ou.  283;  Atehiaon,  T.  ft  8.  F. 

rately.  R>  Co.  ▼.  Sumner  Conntj,  SI  Kan.  017,  SS 

IFoT  otbei  eaaei,  lee  RemoTai  of  Cinaaa,  IV  Pm.  312;    Bnoa  v.  Kaatuckr  DiitilletiM  ft 

"t^^oi^.^'XTm^o!'"''"*  ^"'"*"'  G''*"^  "  Kan.  547.  81  Pao.  178,  Harr«d  ». 
8.  Allegation,  in  Vremoval  petition  Uial  V*-rrv.  <»  Kan.  163,  7*  Pao.  024;  HaakeU 
a  resident  railway  employee  tnt  fraudu  County  Bank  t.  Bank  of  Santa  Fo,  51  Kan. 
lently  jolDcd  with  the  nonrealdent  railwaj  S0,  3!  Pao.  034;  Hentig  v.  Southweatem 
company  ai  a  party  defendant  In  a  perMnal  Mnt.  BaneT.  Aaao.  46  Kan.  482,  25  Pae. 
injury  luit  on  behalf  of  another  employea  s78;  Hudaon  t.  AUhiion  County,  12  Kaa. 
•olely  to  prevent  a  removal  to  a  Federal  u\.  Hurd  v.  Simpaon,  47  Kan.  372,  87  Pae. 
•ouri  for  diverie  ciUienahip,  are  not  auffl.  „i  m,^,,  q  ^^  go  v.  Bheegog,  215  U.  S. 
•lent  to  entitle  petitioner  to  a  removal  ol  ,„  „  y  ^  ono  •«  o.— ^  u  »  ini 
the  caaiL  where,  under  the  local  law,  th<  ««;  "  ^  „**-^^'  f  ^^"P-  ,*?;  ^?-  i*^» 
farta  aieged  aUUd  a  caM  of  concurring  ■'"*<"•  '■  ^<"**».  «8  Kan.  174;  Lmdh  t. 
negligence  of  maater  and  eervant  for  which  Crowley,  86  Kan.  47;  MarihaU  v.  Saline 
they  might  be  jointly  sued,  notwithatanding  River  Land  A  Mineral  Co.  75  Kan.  445,  80 
that  the  liability  of  the  railway  company  Pae.  H5;  Mentser  v.  Burlingame,  71  Kan. 
waa  itatutory  in  eo  far  aa  the  common-law  OSI,  81  Pae.  I9S;  MeAlliatar  v.  Chesapeake 
fellow-HTvant  mle  had  been  abolitbed  by  4  O,  R.  Co,  1B8  Fed.  060;  New  v.  Smith, 
!i?*"J*'™5w''''i.'''?v"*'^  "'  the  employe!  gg  k„.  gffj^  7^  p^  „„.  Nichols  v.  Ca>eaa- 
""  peake  ft  0.  R  Co.  116  C.  C.  A.  001,  IH 
Fed.  BIS;  Palmer  v.  Waddell,  82  Kan.  SSSj 
Removal  of  onnaea  —  fmndnlent  Joinder  Riiar  v.  Davia  County,  48  Kan.  369,  2S  Faa. 
—  anlBciency  of  petition.  BBS;  State  ex  rel.  Taggart  t.  Addiaon,  76 
3.  An  averment  that  a  resident  railwaj  k^b,  sM,  B2  Pao.  581;  Stata  ex  rel.  Brad- 
employee,  made  a  par^  defendant  in  a  per-  f^^  ,,  h„„o  County,  38  Kan.  817,  10  Pae. 
•onal  in  ury  .uit  brought  against  a  nonr»i-  „j  g  ^^  ,  ^^^^^i^'  apdUr 
dent  railway  company  by  another  employe*,  „  '  ^r^«  ,  „^  „r^:  „  *T2r 
was  a  man  of  smill  ieans,  and  that  the'r*:  Oo.  t.  Shufford,  77  Kan.  863,  W  Pan.  137! 
aponalbility  of  the  raUway  company  waa  nn-  Stewart  v.  Boaengren,  66  Neb.  445,  B8  H. 
quesUoned,  doea  not  serve  to  show  any  ^.  5M;  Swenaon  v.  Moline  Plow  Oo.  14 
actual  fraudulent  joinder  for  Uie  purpoae  A  Kan.  387;  Vearlel  t.  United  Engineering  ft 
preventing  the  removal  of  the  action  from  Ponndry  Co.  107  Fed.  877. 
a  state  to  a  Federal  eourt  for  diverse  eltl-  xiie  removing  defendant  waa  liable,  If  at 
Ul,  under  the  terms  of  the  f*""*  itatutai 
the  reaident  defendant,  If  at  all,  only  under 
the  roles  of  the  common  law.  The  causa 
pfo.  SOS.]  »f  action  was  therefore  separable. 

Alaska  TreadweU  Oold  Mln.  Oo.  v.  Whe- 

i  April  14, 1018.    Deddcd  May  86,  Ian,  168  U.  S.  86,  42  L.  ed.  890,  18  Sup.  Ot 

1S13.  Elep.  40;  Hillman  v.  Georgia  B.  ft  Bkg.  Co. 
126  Oa.  814,  56  S.  E.  08,  8  Ann.  Caa.  888; 

rN  ERROR  to  the  Supreaie  Court  of  the  iyer»  »•  Trego  County,  37  Kan.  240,  IS  Paa 

State  af  Kansas  to  review  a  Judgment  i2B;  Baltimore  ft  0.  B.  Oo.  v.  Baugh,  141 

which  alDrmed  a  judgment  of  the  District  U.  S.  3S8,  37  L.  ed.  772,  13  Sup.  Ct.  Rap. 

Court  for  Beward  County,  in  that  state,  in  »*;  Boutler  v.  Grand  Trunk  Junction  R 

favor   ot    plaintiff   in   a   n^ligence   action  I^.  824  U.  B.  86,  56  L.  ed.  679,  32  Sup.  Ct 

which  defendant  sought  to  remove  to  a  Fed-  ^-  402;  Central  R  Co.  r.  Keegan,  160  V. 

era!  oourt.    Affirmed.  j.  250,  40  L.  ed.  418,  16  Sup.  Ct.  Rep.  260; 

See  same  eaa*  below,  83  Kan.  S6£,  118  Chicago,  R.  L  ft  P.  R.  Oo.  v.  Stepp,  161  Fed. 

rao.  130.  108;   Henry  v.  niinoU  a  R.  Oo.   138  F«d. 

The  facts  are  lUted  in  the  opinion.  IS;  Hoys  v.  Raymond,  88  Kan.  605;  Jaek- 


was  dependent  upon  the 


sanshlp. 

IVot  otber  casta,  ase  Bemoval  of  Caoaaa,  IV. 
Ci  Tl.  d,  ta  Dlxaat  Sap.  Ct  U08.] 


340;  Torrenee  t.  Shedd,  16  L.  ed.  U.  8.  528; 
and  Herehanta'  Cotton  Preaa  ft  Storage  Co. 
V.  Insurance  Co.  of  N.  A.  S8  L.  ed.  U.  S. 

les. 

Aa  to  remavaJ  by  a  nonresident  eorpora- 
Ue«  Joined  with  a  reeidoit  employee— aee 
■otes  to  nilBoU  C.  R.  Co.  T.  Ctilcy,  1  L.R.A. 


(N.S.)     370;    and    niinois    0.    R.    0&    t. 
Honehlns,  1  LJLA.(S.8.}  376. 

On  fraud  in  joining  a  resident  as  eod^ 
fendant  with  a  nonresident  defendant  far 
purpoae  of  [^eventing  removal  to  VtiSertl 
court— see  noU  to  Boatmen's  Bank  t.  Trtbi 
kn,  28  IJLA-V»a.^  "«».  .^j^^ 
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ion  ▼.  Chicago,  R.  I.  &  P.  R.  Co.  102  C.  C. 
A.  169,  178  Fed.  432;  Larned  ▼.  Bojd,  76 
Kan.  37,  90  Pac  814;  Lockard  ▼.  St.  Loula 
&  S.  F.  R.  Co.  167  Fed.  675;  Martin  t.  Atch- 
ison, T.  &  S.  F.  R.  Co.  166  U.  S.  399,  41  L. 
ed.  1061,  17  Sup.  Ct.  Rep.  603,  1  Am.  Neg. 
Rep.  747;  McAllister  r.  Fair,  72  Kan.  533, 
8  LJLA.(N.S.)  726,  116  Am.  St.  Rep.  233,  84 
Pac  112,  7  Ann.  Caa.  973;  Northern  P.  R. 
Co.  ▼.  Charless,  162  U.  S.  359,  40  L.  ed.  999, 
16  Sup.  Ct.  Rep.  848;  Northern  P.  R.  Co.  ▼. 
Uambly,  154  U.  S.  349,  38  L.  ed.  1009,  14 
Sup.  Ct.  Rep.  988;  Northern  P.  R.  Co.  ▼. 
Peterson,  162  U.  S.  346,  40  L.  ed.  994,  16 
Sup.  Ct.  Rep.  843;  Northern  P.  R.  Co.  v. 
Poirier,  167  U.  S.  48,  42  L.  ed.  72,  17  Sup. 
Ci.  Rep.  741,  1  Am.  Neg.  Rep.  751;  Northern 
P.  R.  Co.  ▼.  Dixon,  194  U.  S.  338,  48  L.  ed. 
1006,  24  Sup.  Ct.  Rep.  683,  16  Am.  Neg.  Rep. 
646;  New  England  R.  Co.  ▼.  Conroy,  175 
U.  S.  323,  44  L.  ed.  181,  20  Sup.  Ct.  Rep. 
86,  7  Am.  Neg.  Rep.  182;  Prince  ▼.  Illinois 
a  R.  Co.  98  Fed.  1;  Swarts  ▼.  Siegel,  54 
a  C.  A.  899,  117  Fed.  13;  St.  Paul,  M.  ft  M. 
R.  Co.  ▼.  Sage,  17  C.  C.  A.  558,  36  U.  S.  App. 
840,  71  Fed.  40;  State  ex  rel.  Iba  ▼.  Moa- 
man,  231  Mo.  474,  133  S.  W.  38;  Texas  &  P. 
R.  Co.  ▼.  Bourman,  212  U.  S.  536,  58  L.  ed. 
641,  29  Sup.  Ct.  Rep.  319;  Union  P.  R.  Co. 
T.  Wyler,  158  U.  S.  285,  89  L.  ed.  983,  15 
Sup.  Ct.  Rep.  877;  Veariel  ▼.  United  En- 
gineering &  Foundry  Co.  197  Fed.  877;  Web- 
ber ▼.  St.  Paul  City  R.  Co.  38  C.  C.  A.  79, 
97  Fed.  140. 

The  decisions  of  this  court  do  not  estab- 
lish principles  in  conflict  with  the  conten- 
tion of  the  plaintiff  in  error. 

Alabama  G.  S.  R.  Co.  ▼.  Thompson,  200 
U.  S.  206,  50  L.  ed.  441,  26  Sup.  Ct.  Rep. 
161,  4  Ann.  Cas.  1147;  Chesapeake  &  0.  R. 
Co.  ▼.  Dixon,  179  U.  S.  131,  45  L.  ed.  121,  21 
Sup.  Ct.  Rep.  67;  Chicago,  B.  &  Q.  R.  Co.  ▼. 
Willard,  220  U.  S.  413,  55  L.  ed.  521,  31  Sup. 
Ct  Rep.  460;  Chicago,  R.  L  &  P.  R.  Co.  v. 
Martin,  178  U.  S.  245,  44  L.  ed.  1055,  20 
Sup.  Ct.  Rep.  854;  Cincinnati,  N.  0.  &  T.  P. 
R.  Co.  ▼.  Bohon,  200  U.  S.  221,  50  L.  ed. 
448,  26  Sup.  Ct.  Rep.  166,  4  Ann.  Cas.  1152; 
Dowell  ▼.  Chicago,  R.  I.  &  P.  R.  Co.  83  Kan. 
562,  112  Pac.  136;  East  Tennessee,  V.  & 
G.  R.  Co.  T.  Grayson,  119  U.  S.  240,  SO  L. 
ed.  882,  7  Sup.  Ct.  Rep.  190;  HHnois  C.  R. 
Co.  ▼.  Sheegog,  215  U.  S.  308,  54  L.  ed.  208, 
30  Sup.  Ct.  Rep.  101;  Little  y.  Giles,  118  U. 
S.  596,  30  L.  ed.  269,  7  Sup.  Ct.  Rep.  32; 
Louisville  &  N.  R.  Co.  ▼.  Ide,  114  U.  S.  52, 
29  L.  ed.  68,  6  Sup.  Ct.  Rep.  785;  Louisville 
&  N.  R.  Co.  ▼.  Wangelin,  132  U.  S.  599,  33 
L.  ed.  474,  10  Sup.  Ct.  Rep.  203;  Pirie  ▼. 
Tredi,  116  U.  S.  41,  29  L.  ed.  331,  5  Sup. 
at  Rep.  1684,  1161;  Plymouth  Consol.  Gold 
Hin.  Oa.  ▼.  Amador  &  S.  Canal  Co.  118  U.  S. 
iff(  JO  JL  ed.  232,  6  Sup.  Ct.  Rep.  1034; 
Awm  r.  CheBApetLke  A  0*  R.  Oo.  169  U.  B. 


92.  42  L.  ed.  678,  18  Snp.  Ot  Bap.  Mi} 
Sloane  ▼.  Anderson,  117  U.  S.  276,  29  L.  ad. 
899,  6  Sup.  Ct  Rep.  780;  Southeni  R.  Cou  ▼. 
Carson,  194  U.  S.  186,  48  L.  ed.  907,  24  Sop. 
Ct.  Rep.  609;  Southern  R.  Co.  ▼.  MUkr, 
217  U.  S.  209,  64  L.  ed.  782,  80  Sup.  Ct  Rc^ 
450;  Stone  ▼.  South  Carolina,  117  U.  8. 
430,  29  L.  ed.  962,  6  Sup.  Ct  Rep.  799;  Tor- 
rance T.  Shedd,  144  U.  S.  627,  86  L.  ed.  628^ 
12  Sup.  Ct.  Rep.  726;  Whitcomb  ▼.  Smith- 
son,  176  U.  S.  636,  44  L.  ed.  808,  20  Sup.  Ct 
Rep.  248. 

The  allegations  of  fact  contained  is  the 
petition  for  removal  were  matters  for  ax* 
elusive  determination  of  the  Federal  court 

Arapahoe  County  v.  Kansas  P.  R.  Co.  4 
DilL  277,  Fed.  Cas.  No.  602;  Burlington,  a 
R.  &  N.  R.  Co.  V.  Dunn,  122  U.  S.  618,  80 
L.  ed.  1159,  7  Sup.  Ct.  Rep.  1262;  OaraoB 
V.  Hyatt,  118  U.  S.  279,  80  L.  ed.  167,  6 
Sup.  Ct.  Rep.  1050;  Chesapeake  &  0.  R.  Co. 
V.  McCabe,  213  U.  S.  207,  63  L.  ed.  766,  29 
Sup.  Ct.  Rep.  480;  Crehore  ▼.  Ohio  &  M.  R. 
Co.  131  U.  S.  240,  83  L.  ed.  144,  9  Sup.  Ot 
Rep.  692;  Dudley  v.  Illinois  a  R.  Oo.  29  Kj. 
L.  Rep.  1029,  18  LJIA.(N.S.)  1186,  96  &  W. 
835;  Illinois  C.  R.  Co.  v.  Sheebog,  216  U.  Q. 
808,  54  L  ed.  208,  30  Sup.  Ct.  Rep.  101; 
niinois  a  R.  Co.  V.  Coley,  121  Ky.  386,  1 
L.ILA.(NJ3.)  870,  89  S.  W.  234;  Kansaa 
City,  Ft.  S.  &  M.  R.  Co.  r.  Daughtry,  188 
U.  S.  298,  34  L.  ed.  968,  11  Sup.  Ct  Rep. 
306;  Kansas  City  Suburban  Belt  R.  Co.  r. 
Herman,  187  U.  S.  63,  47  L.  ed.  76,  23  Sup. 
Ct.  Rep.  24;  Louisville  &  N.  R.  Co.  v.  Wang- 
elin, 132  U.  S.  699,  33  L.  ed.  474,  10  Sup.  Ct 
Rep.  203;  Madisonville  Traction  Co.  v.  St 
Bernard  Min.  Co.  196  U.  S.  239,  49  L.  ed. 
462,  25  Sup.  Ct.  Rep.  251;  Schwyhart  v. 
Barrett,  145  Mo.  App.  332,  130  S.  W.  388; 
Stone  ▼.  South  Carolina,  117  U.  S.  430,  29 
L.  ed.  962,  6  Sup.  Ct  Rep.  799;  Texas  &  P. 
R.  Co.  ▼.  Eastin,  214  U.  S.  168,  68  L.  ed. 
946,  29  Sup.  Ct.  Rep.  664;  Underwood  v. 
niinois  C.  R.  Oo.  81  Ky.  L.  Rep.  696,  108 
S.  W.  322;  Wecker  ▼.  National  Enameling 
&  Stamping  Co.  204  U.  a  176,  61  L.  ed.  430, 
27  Sup.  Ct.  Rep.  184,  9  Ann.  Caa.  767. 

Apart  from  the  allegationa  ol  n^ligenot 
with  which  the  resident  defendant  was 
charged,  the  petition  contained  other  and 
distinct  controversies  between  the  plaintiff 
and  the  removing  defendant. 

Adderson  ▼.  Southern  R.  Co.  177  Fed. 
571;  Barney  v.  Latham,  108  U.  S.  206,  26 
L.  ed.  514;  Batey  v.  Nashville,  C.  &  St  L. 
R.  Co.  96  Fed.  868;  Beuttel  v.  Chicago,  M. 
&  St  P.  R.  Co.  26  Fed.  50;  Boatmen's  Bank 
V.  Fritzlen,  68  C.  C.  A.  288,  136  Fed.  660; 
Fritzlen  v.  Boatmen's  Bank,  212  U.  S.  364, 
53  L.  ed.  551,  29  Sup.  Ct.  Rep.  366;  Chicago 
&  A.  R.  Co.  V.  New  York,  L.  E.  &  W.  R.  Oo. 
24  Fed.  616;  Connell  v.  Smiley,  166  U.  a 
Z^,  M  U  «d.  443,  16  Sup.  Ct  Rep.  368; 
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Elkins  f.  Howell,  140  Fed.  167;  Erb.  ▼. 
Popritz,  59  Kan.  264,  68  Am.  St.  Rep.  362, 
52  Pac.  871 ;  Fergason  y.  Chicago,  M.  &  St 
P.  R.  Co.  63  Fed.  177;  Fraaer  y.  Jennison, 
106  U.  S.  191,  27  L.  ed.  131,  1  Sup.  a.  Rep. 
171;  Geer  y.  Mathieson  Alkali  Works,  190 


877;  Luengene  y.  ConsumerB  light,  Heat  & 
P.  Co.  86  Kan.  866,  122  Pac.  1032;  Southern 
R.  Co.  y.  Miller,  217  U.  S.  209,  64  L.  ed.  782, 
30  Sup.  Ct.  Rep.  450;  Wichita  &  W.  R.  Co. 
y.  Beebe,  39  Kan.  465,  18  Pac.  502. 
Eyen   though    the   plaintiff   misconeeiyed 


U.  S.  428,  47  L.  ed.  1122,  23  Sup.  Ct.  Rep.  his  eauae  of  action,  and  had  no  right  to 
807;  Gudger  y.  Western  N.  (J.  R.  Co.  21  Fed.  prosecute  the  defendants  jointly,  yet  it 
81;  Gustafson  y.  Chicago,  R.  I.  &  P.  R.  Co.  does  not  eyen  then  become  a  separable  eon- 
128  Fed.  86;  Harter  Twp.  y.  Kemochan,  troyersy,  or  removable,  if  he  attempted  to 
103  U.  S.  562,  26  L.  ed.  411;  Hartshorn  y.  join  them  in  good  faith. 
Atchison,  T.  &  S.  F.  R.  Co.  77  Fed.  0;  Chicago,  B.  &  Q.  R.  Co.  y.  Willard,  220 
Henry  y.  Illinois  C.  R.  Co.  132  Fed.  715;  U.  S.  418,  66  L.  ed.  621,  31  Sup.  Ct.  Rep. 
Hoye  y.  Raymond,  26  Kan.  666;  Leayen-  460;  Alabama  G.  S.  R.  Co.  y.  Thompson, 
worth,  N.  &  S.  R.  Co.  y.  Wilkins,  45  Kan.  200  U.  S.  206,  50  L.  ed.  441,  26  Sup.  Ct.  Rep. 
674,  26  Pac.  16;  McAllister  y.  Chesapeake  &  161,  4  Ann.  Cas.  1147;  Dougherty  y.  Yazoo 
0.  R.  Co.  198  Fed.  660;  McGuire  y.  Gi>Mit  &  M.  Valley  R.  Co.  58  C.  C.  A.  651,  122  Fed. 
Northern  R.  Co.  153  Fed.  434;  Nichols  y.  205;  Enos  y.  Kentucky  Distilleries  &  Ware- 
Chesapeake  &  0.  R.  Co.  115  0.  C.  A.  601,  house  Co.  HI  C.  C.  A.  74,  189  Fed.  342; 
195  Fed.  913;  Southern  R.  Co.  y.  Edwards,  Jacobson  y.  Chicago,  R.  I.  &  P.  R.  Co.  176 
116  Ga.  1022,  42  S.  E.  375;  Southern  Kan-  Fed.  1004;  Keller  y.  Kansas  City,  St  L. 
sas  R.  Co.  y.  Robbins,  43  Kan.  146,  23  Pac.  &  0.  R.  Go.  135  Fed.  202;  McGaryey  r. 
113 ;  Missouri  &  K.  Teleph.  Co.  y.  Vandeyort,  Butte  Miner  Co.  199  Fed.  671. 
67  Kan.  269,  72  Pac.  771,  14  Am.  Neg.  Rep.  Johnson  was  at  least  liable  under  the  com- 
291 ;  Wheeling  Creek  Gas,  Coal  &  Coke  Co.  mon  law,  and  the  railway  company  both  at 
y.  Elder,  170  Fed.  216;  Williard  y.  Spartan-  common  law  and  under  the  statutes;  but 
burg,  U.  &  C.  R.  Co.  124  Fed.  796.  the  case  is  not  thereby  made  remoyable  nor 

Messrs.  Dayld  Smyth,  J.  D.  Houston,  ^^\  controyeray  separable, 

and  P.  8.  Macy  submitted  the  cause  for  J^^'I'I^^''^''  ?"'  T:,^^p*'  u.L^'A 

defendant  in  error.    Mr.  C.  H.  Brook,  was  ^^'  l?;^r^'^r^^i«  i^        lo    no  p     ^7, 

on  the  brief-  ^^  Milling  Co.  86  Kan.  12,  119  Pac.  873; 

A               i      *•      •      11      J        •  -*  T  v..  Brown   y.  Cox   Bros.   &  Co.  75  Fed.   689; 

A  cause  of  action  is  alleged  against  John-  ,^,           ^    «.  a\   n    n          rxr-u    a   .vm  r! 

,          ...       V        jTi.'L.  A   V               J  Chicago,  B.  &  Q.  R.  Co.  y.  WiUard,  220  U. 

•?».  '^''^«   '*   '•,  '*ye«'»   *^»*  ^?   ""J"'**  S.  413.  66  L.  ed    621.  31  Sup.  a.  Itep.  460; 

pUintiff  by  careleMly  running  hi.  engine  ;             ^  ^^^'^  ,  ^^  j.,.,  /^  j^ 

over  him  while  handling  the  same  in  the   ^     -v_  «  ,    ..«    oo  n-     ^oo    m.* t> 

*    V      J  A-              J  r     J     i.»  Co.  105  Fed.  449;  38  Cyc.  488;  Chicago,  R. 

course    of   h.s    dut.e.   a.    defendant',    en-  ;  ^^      „  '^^^   ^-  ,, 

gineer.  *.  thu  i.  a  charge  of  mufeawnce,  ^^             ^          Dougherty 

and  not  of  mere  nonfeasance.  ..         .  ^,  tt  h.    -n  /^i   ro  i^  /^   a   «» 


Erie  &  W.  R.  Co.  106  Fed.  449;  Dowell  ▼.    ^.  t>    t    a  o    t>    rv.    i7a  t?^    ihaa. 

Chicago.  R.  1.  *  P.  R.  Co.  83  Kan.  662,  112    P^'^f^'.^-  ^*.Li  ^^'JJ'  l±  T^ 


son,  25  L.RJSl.(N.S.)  356;  Riser  y.  Southern  .    „      .       a*  -     i.    ^^    4,^    ^u^    -!.-•««    ^4 

R.  Co.  116  Fed.  216;  6  Word.  &  Phraae.,  ^''""y    ««•««««»*    "    *«    *^%'^;<^„ji 

4637;  Southern  R.  Co.  v.  Miller.  217  U.  8.  ''•"dulent  joinder   a.  held  by  the  Kanw* 

AAA  c.i  T     J  f  Ao  oA  o       ru  D       ^  KA  suprcmc  couTt  and  also  in   like  cases   in 

209  54  L  ed.  782,  30  Sup  Ct.  Rep.  450.  p^^^,  ^^^^    j^  ^  ^  statement  of  con- 

Under  the  decisions  of  the  suprema  court  ^luiions,  and  not  of  specific  facts  constttui- 

of  Kansas   and   the  Kansas   statutes,   the  ^^^  ^|^g  fraud. 

railway  company  and  its  engineer,  Johnson,  Chicago,  B.  &  Q.  R.  Co.  r.  Willard,  220  U. 

were  jointly  and  seyerally  liable  for  the  in-  s.  426,  66  L.  ed.  626,  31  Sup.  Ct  Rep.  460; 

jury  thus  inflicted,  and  were  properly  joined  Dowell  ▼.  Chicago,  R.  L  &  P.  R.  Go.  88 

as  defendanU  in  this  case.  Kaa.  662,  112  Pac.  136;  Illinois  a  R.  Co.  t. 

Arnold  y.  C.  Hoffman  &  Son  Milling  Co.  Sheegog,  215  U.  S.  306,  64  L.  ed.  208,  80 

66  Kan.   12,  119  Pac  878;   81  Cyc  1169;  Sup.  Ct  Rep.  101;  Jacobson  ▼.  Chicago,  R. 

Ohieago,  R.  I.  &  P.  R.  Co.  ▼.  Durand,  66  I.  4  P.  R.  0>.  176  Fed.  1004;  Kingman,  P. 

Kan.  880,  69  Pac.  366,  12  Am.  Neg.  Rep.  29;  &  W.  R.  Oo.  ▼.  Qoinn,  46  Kan.  477,  26  Pao. 

Kansas  aty  y.  File,  60  Kan.  167,  66  Pac  168 1  Ladd  ▼•  Nyaiol^  «t  ^Laaju  'tt^  t^  ^^^^ 
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085;  Offner  y.  Chicago,  &  E.  R.  Co.  78  C.  C. 
A.  350,  148  Fed.  201;  Schwyhart  ▼.  Barrett, 
145  Mo.  App.  348,  130  S.  W.  388;  Stearns 
v.  Page,  7  How.  810,  829,  12  L.  ed.  028,  032; 
Blackwell's  Durham  Tobacco  Co.  y,  Ameri- 
can Tobacco  Co.  144  N.  C.  352,  0  L.RA. 
(N.S.)  270,  57  S.  E.  5;  Ward  ▼.  Pullman 
Car  Corp.  131  Ky.  142,  25  L.RA.(N.S.)  343, 
114  8.  W.  754;  Warax  v.  Cincinnati,  N.  0. 
&  T.  P.  R.  Co.  72  Fed.  037;  Wood  v.  Carpen- 
ter, 101  U.  S.  135,  25  L.  ed.  807;  Little  York 
Gold-Washing  &  Water  Co.  ▼.  Eeyes,  06  U. 
S.  100,  24  L.  ed.  656;  Southern  R.  Co.  ▼. 
Sittasen,  —  Ind.  App.  — ,  74  N.  E.  808. 

The  charge  that  engineer  Johnson  was 
financially  irresponsible,  and  was  joined  as 
defendant  merely  to  prevent  removal  of  the 
case  to  the  Federal  court,  even  if  true,  is 
no  evidence  of  fraudulent  joinder,  if  plain- 
tiff in  good  faith  thought  he  had  a  right  to 
join  him  as  defendant. 

Chicago,  B.  &  Q.  R.  Co.  ▼.  Willard,  220  U. 
S.  413,  55  L.  ed.  521,  31  Sup.  Ct.  Rep.  460; 
Deere,  W.  &  Co.  v.  Chicago,  M.  &  St.  P.  R. 
Co.  85  Fed.  876;  Hough  v.  Southern  R.  Co. 
144  N.  C.  692,  57  S.  E.  469;  Schwyhart  v. 
Barrett,  145  Mo.  App.  332,  130  S.  W.  388; 
Shane  v.  Butte  Electric  R.  Co.  150  Fed. 
801;  Welch  v.  Cincinnati,  N.  0.  &  T.  P. 
R.  Co.  177  Fed.  760;  Do  well  v.  Chicago,  R. 
L  &  P.  R.  Co.  83  Kan.  570,  112  Pac.  136. 

Whether  there  is  a  controversy  warrant- 
ing a  removal  to  the  circuit  court  must  be 
determined  by  the  state  of  the  pleadings 
and  the  record  of  the  case  at  the  time  of 
filing  the  application  for  removal. 

Cleveland  v.  Cleveland,  C.  C.  &  St.  L.  R. 
Co.  77  C.  C.  A.  467,  147  Fed.  171 ;  Laden  ▼. 
Meek,  65  C.  C.  A.  361,  130  Fed.  877;  Louis- 
ville &  N.  R.  Co.  V.  Wangelin,  132  U.  S. 
599,  33  L.  ed.  474,  10  Sup.  Ct.  Rep.  203; 
Merchants'  Cotton  Press  &  Storage  Co.  v. 
Insurance  Co.  of  N.  A.  151  U.  S.  368,  38  L. 
ed.  195,  4  Inters.  Com.  Rep.  499,  14  Sup. 
Ct.  Rep.  367;  Thomas  ▼.  Great  Northern  R. 
Co.  77  C.  C.  A.  255,  147  Fed.  83;  Wilson  v. 
Oswego  Twp.  151  U.  S.  67,  38  L.  ed.  75,  14 
Sup.  Ct.  Rep.  259. 

Federal  courts  will  not  take  cognizance 
where  the  record  does  not  affirmatively 
show  jurisdiction  to  be  in  those  courts,  and 
the  presumption  at  every  stage  of  the  case 
is  that  it  is  without  their  jurisdiction,  un- 
less the  contrary  appears  from  the  record. 

Bors  y.  Preston,  111  U.  S.  253,  28  L.  ed, 
420,  4  Sup.  Ct.  Rep.  407;  Carson  v.  Hyatt, 
118  U.  S.  279,  30  L.  ed.  167,  6  Sup.  Ct  Rep. 
1050;  Crehore  v.  Ohio  &  M.  R.  Co.  131  U.  S. 
240,  33  L.  ed.  144,  9  Sup.  Ct.  Rep.  692; 
Mansfield,  C.  &  L.  M.  R.  Co.  v.  Swan,  111 
U.  S.  379,  28  L.  ed.  462,  4  Sup.  Ct.  Rep. 
610;  Madisonville  Traction  Co.  v.  St.  Bem- 
Mni  Mid.  Co.  196  U.  S.  239,  49  L.  ed.  462,  25 
Sup.  Ct.  Rep.  251;  CinciDnati,  N.  0.  &  T. 


p.  R.  Co.  V.  Bohon,  200  U.  S.  221,  226,  226, 
50  L.  ed.  448,  450,  461,  26  Sup.  Ot.  Bep. 
166,  4  Ann.  Cas.  1162. 

Mr.  Justice  Lnrton  delivered  the  opinion 
of  the  court: 

This  writ  of  error  is  sued  out  to  review 
a  judgment  in  a  personal-injury  case  bo- 
cause  a  petition  to  remove  the  case  to  tlM 
circuit  court  of  the  United  States  is  said 
to  have  been  erroneously  denied. 

The  plaintiff,  Albert  M.  Dowell,  waa  a 
laborer  in  the  employ  of  the  railroad  com- 
pany, his  work  being  to  remove  cinders  and 
other  d4hr%8  from  the  tracks  and  yards  of 
the  company  in  the  town  of  Liberal,  Kan- 
sas. He  was  a  resident  and  citizen  of  that 
state.  The  railroad  company  was  a  corpo- 
ration of  the  states  of  Illinois  and  Iowa, 
but  not  of  Kansas.  The  plaintiff,  white 
engaged  in  his  proper  work,  was  run  down 
by  an  engine,  upon  which  one  Ed.  Johnson 
was  the  engineer  in  control,  sustaining  se- 
rious and  permanent  injuries. 

To  recover  damages  for  his  hurt,  Dowell 
sued  the  railroad  company  and  Johnson  as 
jointly  and  severally  liable.     Johnson  was 
alleged  to  be,  and  was  in  fact,  a  citizen  of 
the  state  of  Kansas.    The  railroad  company 
in  due  time  filed  its  petition  and  bond,  to 
remove  the  action  of  the  plaintiff  against 
it  to  the  circuit  court  of  the  United  States, 
as  presenting  a  separable  controversy  be- 
tween   the   plaintiff   and    the    corporation, 
which   could  be  tried  out  and  determined 
without    the    presence   of    its   codefendant, 
Johnson.    *It  also  averred  that  John-[110 
son  was  a  man  of  no  means,  who  had  been 
joined  as   a   defendant  "for  the  solo  and 
fraudulent  purpose  of  defeating  and  pro- 
venting"  the  removal  of  the  case  by  the  non- 
resident  railroad    company   to   the   circuit 
court  of  the  United  States.  The  application 
was  denied  and  the  suit  was  tried  before  a 
jury  upon  the  issues  made,  which  found  for 
the  plaintiff,  against  both  of  the  defend- 
ants, in  the  sum  of  $15,000,  for  which  sum  a 
judgment  was  entered.  This  judgment  was 
later  affirmed  by  the  supreme  court  of  the 
state.    83  Kan.  562,  112  Pac.  136.    The  only 
error   assigned   in  this  court  is  that  the 
Kansas  court  erred  in  denying  the  applica- 
tion for  removal. 

Shortly  stated,  the  plaintiff's  grounds  for 
recovery,  as  averred  in  his  petition,  were 
these: 

a.  That  the  engine  which  ran  over  him 
was  old,  worn,  and  defective.  "That  it 
leaked  steam  into  its  cylinder  and  would 
not  stand  when  left  alone,  but  would  move 
without  the  interposition  of  any  human  or 
outside  agency.  That  the  appliances  and 
machinery  of  the  said  engine  for  starting 
and  stopping  the  same  were  so  defective 
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thai  it  would  start  and  stop  without  refer- 
ence to  said  machinery,  and  would  not  re- 
spond to  the  operation  of  said  machinery." 
That  it  was  without  sufficient  or  safe  driv- 
ing-wheel brakes,  all  of  which  was  averred 
to  be  well  known  to  the  defendants,  and 
not  known  to  the  plaintiff. 

b.  That  the  defendant  Johnson,  in  charge 
and  control  of  the  said  engine  at  the  time 
of  its  collision  with  plaintiff,  "was  incom- 
petent, unskilled,  and  unfit  to  discharge  his 
duties  as  an  engineer  at  the  time  be  was 
employed,  ...  as  said  railway  compa- 
ny well  knew,  and  that  he  has  been  un- 
skilled, unfit,  and  incompetent,  as  the  rail- 
way company  well  knew,  but  all  of  which 
the  plaintiff  was  at  all  times  ignorant." 

c.  "That  the  injury  to  plaintiff  waa  the 
direct  and  proximate  result  of  the  unfitness 
lll]and  incompetency  of  *the  defendant, 
Ed.  Johnson,  and  of  the  negligence  and 
carelessness  of  said  Ed.  Johnson  in  care- 
lessly, recklessly,  and  needlessly  running 
said  engine  upon  and  against  the  said  plain- 
tiff, and  of  the  careless  failure  of  said  Ed. 
Johnson  in  neglecting  to  use  proper  precau- 
tion to  observe  and  avoid  running  upon  and 
injuring  the  said  plaintiff  at  the  time  and 
place  in  question,  and  in  the  carelessness 
of  the  defendant  railway  company  in  em- 
ploying the  said  Ed.  Johnson  at  engineer, 
and  in  retaining  him  and  allowing  him  to 
act  as  engineer  at  the  time  and  place  in 
question,  and  in  the  carelessness  of  the  de- 
fendant railway  company  in  knowingly  re- 
taining and  using  said  defective  engine  at 
said  time  and  place,  and  in  carelessly  fail- 
ing to  take  proper  precaution  to  prevent 
injury  to  said  plaintiff  at  said  time  and 
place  while  engaged  in  the  discharge  of  his 
duty  as  employee  of  said  defendant  rail- 
way company;  and  each  and  every  act  of 
omission  and  commission  of  the  defendants 
and  of  each  of  them  as  above  were  the 
joint,  proximate,  and  concurrent  cause  of 
said  injury,  and  each  of  said  acts  of  the 
said  defendants  materially,  concurrently, 
and  jointly  contributed  to  the  injuries  of 
said  plaintiff,  and  plaintiff  says  that  he  was 
without  fault  or  negligence  in  the  prem- 
ises.* 

The  claim  of  a  right  to  have  the  caiuie 
removed  to  the  circuit  court  of  the  United 
States  was  that  the  requisite  diversity  of 
citizenship  existed  as  between  the  plaintiff 
and  the  petitioning  railroad  company,  and 
that  there  existed  as  between  them  a  sep- 
arable controversy. 

But  if  the  plaintiff  alleges  that  the  eon- 
earrent  negligence  of  the  railroad  pompa- 
Hy  and  its  employes,  Joliiiaoii,  wa»  the' 
^1  li.  ed. 


cause  of  his  injury,  he  has  a  right  to  join 
them  in  one  action.  If  he  elects  to  do  so« 
it  supplies  no  ground  for  removal  becauas 
he  might  have  sued  them  separately. 
Louisville  &  N.  R.  Co.  v.  Wangelin,  132  U. 
S.  500,  601,  33  L.  ed.  474,  475,  10  Sup.  Ci. 
Rep.  203 ;  Powers  v.  Chesapeake  &  0.  R.  Co. 
169  U.  S.  92,  42  L.  ed.  673,  18  Sup.  Ct.  Rep. 
264;  Alabama  G.  8.  R.  Co.  v.  Thompson^ 
200  U.  S.  206,  50  L.  ed.  441,  26  Sup.  Ct. 
Rep.  161,  4  Ann.  Oas.  1147. 

*The  petition  of  the  plaintiff  below[llS 
was  in  substance  that  the  defective  charao- 
ter  of  the  engine,  the  unfitness  and  incon- 
petency  of  Johnson,  the  engineer  control- 
ling it,  and  his  negligence  and  carelessness 
in  needlessly  running  the  engine  over  him 
without  the  exercise  of  proper  care  and  cau- 
tion, "concurrently  and  jointly  contributed 
to  the  injuries  of  said  plaintiff,"  who  was  at 
the  time  in  the  exercise  of  due  care. 

But  it  is  said  that  some  of  the  matters 
charged  against  Johnson  consisted  in  aeii 
of  nonfeasance,  and  thai  an  employer  Is 
not  liable  to  a  third  person  for  conduct  of 
that  character. 

Whether  liability  to  a  third  person  •- 
gainst  a  master  may  result  from  the  serv- 
ant's neglect  of  some  duty  owing  to  the 
employ^  alone  may  be  debatable.  But  we 
need  not  consider  that  question,  since  the 
plaintiff's  declaration  averred  positive  acts 
of  negligence  on  the  part  of  Johnson 
toward  the  plaintiff;  namely,  that  while 
engaged  in  the  company's  service  in  the 
movement  of  the  engine,  he  did  not  exer- 
cise that  decree  of  care  and  skill  which  he 
was  bound  to  exercise  toward  another  serv- 
ant engaged  upon  the  tracks  in  the  com- 
pany's work.  This  was  an  act  of  misfeas- 
ance, for  which  he  would  be  primarily  liable, 
notwithstanding  his  contract  relation  to 
the  employer*  and  the  liability  of  the  latter 
for  his  negligent  act  under  the  Kansas  stat- 
ute abolishing  the  common-law  rule  in  re- 
spect of  fellow  servants. 

The  state  court  held  that  the  allegations 
of  the  petition  stated  a  case  of  concurring 
negligence  of  master  and  servant  for  which 
they  might  be  jointly  sued.  That  court, 
also,  aside  from  any  positive  acts  of  n^U- 
gence,  such  as  the  retention  of  an  incom- 
petent servant  in  the  control  and  manage- 
ment of  an  unmanageable  engine,  must  be 
regarded  as  necessarily  holding  that  under 
the  law  and  practice  of  the  state,  it  was 
admissible  to  jointly  sue  the  company  with 
the  servant  for  whose  negligent  act  it  was 
•liable.  Southern  R.  Ok  v.  Miller,[llS 
217  U.  S.  209,  54  L.  ed.  782,  80  Sup.  Ct.  Re^ 
450;  Alabama  Qu  ^  IL  ^^  ^."tlttfaMBNis^ 
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200  U.  S.  206,  60  L.  ed.  441,  26  Sup.  Ct.  Rep. 
161,  4  Ann.  Gas.  1147. 

Whether  there  was.  a  joint  liability  or 
not  was  a  question  to  be  determiDed  upon 
the  averments  of  the  plaintiff's  statement 
of  his  cause  of  action,  and  is  a  question  for 
the  state  court  to  decide.  Alabama  G.  S. 
R.  Co.  ▼.  Thompson,  supra;  Illinois  C.  R. 
Co.  ▼.  Sheegog,  215  U.  S.  308,  64  L.  ed.  208, 
80  Sup.  Ct..Rep.  101. 

That  the  liability  of  the  railroad  com- 
pany was  statutory  in  so  far  as  the  com- 
mon-hiw  fellow -servant  rule  had  been 
abolished  by  statute,  and  the  liability  of 
Johnson  dependent  upon  common  law,  was 
held  by  the  Kansas  court  not  to  preclude 
a  joinder.  "It  is  enough,"  said  the  court 
below,  "if  the  concurrent  acts  of  negligence 
of  each  contributed  to  the  injury  inflicted 
upon  the  plaintiff."  Southern  R.  Co.  v.  Mil- 
ler, supra. 

But  the  petition  for  removal  averred 
that  the  sole  reason  in  joining  Johnson  was 
for  the  fraudulent  purpose  of  defeating  the 
right  of  the  railroad  company  to  remove 
the  action.  It  is  further  insisted  that  this 
averment  presented  a  question  of  fact 
which  could  be  tried  only  in  the  circuit 
court  of  the  United  States. 

Allegations  of  fact,  if  controverted,  aris- 
ing upon  such  a  petition,  are  tria^^le  only 
in  the  court  to  which  it  is  sought  to  be  re- 
moved. Illinois  C.  R.  Co.  v.  Sheegog,  supra. 
But  if  the  petition  was  insufficient  upon  its 
face,  the  state  court  might  for  that  reason 
deny  it.  It  is  well  settled  that  the  mere 
averment  that  a  particular  defendant  had 
been  joined  for  the  fraudulent  purpose  of 
defeating  the  right  of  removal  which  would 
otherwise  exist  is  not  in  law  sufl9cient. 
If  the  plaintiff  had  a  right  to  elect  whether 
he  would  join  two  joint  tort  feasors,  or 
sue  them  separately,  his  motive  in  joining 
them  is  not  fraudulent,  unless  the  mere 
epithet  "fraudulent"  is  backed  up  by  some 
other  charge  or  statement  of  fact.    Ibid. 

Neither  did  the  allegation  that  the  de 
114]fendant  Johnson  *was  a  man  of  small 
means,  and  the  responsibility  of  the  rail- 
road company  unquestioned,  serve  t^  show 
my  actual  fraudulent  purpose  in  joining 
him  as  a  defendant.  If  the  plaintiff  had  r* 
eause  of  action  which  was  joint,  and  had 
elected  to  sue  both  tort  feasors  in  one  ac- 
tion, his  motive  in  doing  so  is  of  no  impor- 
tanee.  Chicago,  R.  I.  ft  P.  R.  Co.  v.  Schwy- 
bart,  227  U.  8.  184,  ante,  473,  33  Sup.  Ct. 
Rep.  260;  Deere,  W.  &  Co.  v.  Chicago,  M.  &. 
St.  P.  R.  Co.  86  Fed.  876;  Welch  v.  Cincin- 
nati, N.  O.  4  T.  P.  R.  Co.  177  Fed.  760. 

There  was  no  error  in  denying  the  pe- 
tition  to  remove. 
Jodgmmt  aiBrmed 
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D.  E.  EARNEST. 

(See  S.  C.  Reporter's  ed.  114-122.) 

Master  and  aerTant  *  neffligenoe  off  ffeU 
low  servant. 

1.  A  railway  engineer  could  not,  by  rea- 
son of  any  custom  or  practice  governing 
his  conduct  and  that  of  another  employee 
who  was  piloting  a  locomotive  at  night 
through  the  switches  in  the  yard  to  a  main 
track,  be  said,  as  a  matter  of  law,  to  have 
been  in  the  exercise  of  due  care  if  he  made 
no  effort  to  see  whether  the  pilot  was  on 
the  track,  and  took  no  precautions  for  his 
protection,  there  beins  evidence  tending  to 
show  that  it  was  usual  for  the  pilot  to  walk 
between  the  rails  in  advance  of  the  loco- 
motive, that  the  conditions  outside  the  track 
made  it  necessary  to  do  so  in  the  nighttime, 
and  that  all  this  was  known  to  the  engineer. 
I  For  other  cases,  see  Master  aod  Serrant,  I. 

d.  Id  Digest  Sap.  Ct.  1908.1 

Trial   ~   requested  instructions   «   as- 
sumption of  risk. 

2.  A  requested  instruction  upon  the  sub- 
ject of  the  assumption  of  risk  is  properly 
refused  where  it  is  couched  in  such  general 
and  sweeping  terms  that  it  is  not  calculated 
to  give  the  jury  an  accurate  understanding 
of  the  law  upon  that  subject,  or  to  direct 
their  attention  to  the  particular  phase  of 
the  case  to  which  it  is  deemed  applicable. 
[For  other  cases,  nee  Trial,  VII.  d,  to  Di- 
gest Sap.   Ct.   1908.) 

Appeal  «  sufficiency  of  exception  to  in* 
struction. 

3.  A  general  exception  to  an  instruction 
dealing  at  some  length  with  the  question 
of  the  measure  of  damages  in  a  negligence 
suit  does  not  cover  the  specific  objection 
that  the  statement  therein  that,  if  the  ver- 
dict be  for  the  plaintiff,  he  shall  be  award- 
ed "such  an  amount  of  damages,  not  ex- 
ceeding $20,000,  as"  will  compensate  him 
for  the  injury,  erroneously  conveys  to  the 
jur^  an  intimation  that  a  finding  that  the 
plaintiffs  damages  amounted  to  that  sum 
is  justified  by  the  evidence. 

I  For  other  cHses,  see  Appeal   nnd  Error,  VI. 
a.  8.  in  Digest  Sup.  Ct.  1908.] 

Trial  —  instruction  «  oomparatire  neff» 
ligence. 

4.  An  instruction  that  the  employers'  lia- 
bility set  of  April  22,  1008  (35  Stat,  at  L. 
65,  chap.  149,  U.  S.  Comp.  Stat.  Supp.  1911, 
p.  1322),  requires  that  where  the  plaintiff 
has  been  guilty  of  contributory  negligence, 
the  damages  shall  be  diminished  by  the 
jury  in  proportion  to  the  amount  of  negli- 
gence attributable  to  such  employee,  is  not 
objectionable  because  the  court  further  said 
that  such  negligence  "goes  by  way  of  dim- 
inution of  damages,"  since  this  statement 
must  not  be  regarded  as  a  qualifving  one, 
but  merely  as  intended  to  repeat  the  statu- 
tory requirement  in  somewhat  different 
terms. 

[For  other  cases,  see  Trial,  VII.  a,  in  DIgtsI 
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Daiiuic«s  —  dlmlnntlon  —  oomparatlTe 
ne^Ugenoe. 

5.  The  direction  in  the  employers'  lia- 
biUty  act  of  April  22,  1908,  that  the  diminu- 
tion of  damages  in  case  of  plaintiff's  con- 
tributory negligence  shall  be  in  proportion 
to  the  amount  of  negligence  attributable  to 
the  injured  employee,  can  onlv  mean  that 
where  the  causal  negligence  it  partly  at- 
tributable to  him  and  partly  to  the  car- 
rier, he  shall  not  recover  full  damages,  but 
only  a  proportional  amount,  bearing  the 
same  relation  to  the  full  amount  as  the 
negligence  attributable  to  the  carrier  bears 
to  the  entire  negligence  attributable  to 
both. 

Appeal  ~  Buffldency  of  exceptions  (o  In- 
struction. 

6.  Excepting  generally  to  an  entire  in- 
struction which  embodies  several  proposi- 
tions of  law,  to  some  of  which  no  objection 
properly  can  be  taken,  does  not  entitle  the 
exceptor  to  take  advantage  of  a  mistake  or 
error  in  some  single  or  minor  proposition 
therein. 

(For  otber  cases,  see  Appeal  and  Error,  Vi.  a, 
8,  in  Ditfest  Bup.  Ct.  1908. J 
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26,  1013. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Western  District 
of  Virginia,  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  under  the  Federal 
employers'  liability  act.    Affirmed. 
The  facts  are  stated  in  the  opinion. 

Messrs.  John  H.  Holt  and  Roy  B. 
Smith  argued  the  cause,  and,  with  Mr. 
Theodore  W.  Reath,  filed  a  brief  for  plain- 
tiff in  error: 

To  say  to  the  jury  that  contributory  neg- 
ligence **goes  by  way  of  diminution  of  dam- 
ages" is  not  equivalent  to  saying  that  the 
jury  shall  or  must,  or  some  equivalent  man- 
datory word,  diminish  the  damages. 

Nashville  A  C.  R.  Co.  ▼.  Nowlin,  1  Lea, 
623. 

The  jury  was  instructed  upon  the  erro- 
neous rule  of  comparative  neglifrenco. 

32  Cyc.  681;  Murray's  New  English  Diet. 
•'Proportion;"  The  Max  Morris,  187  U.  8. 
1,  34  L.  ed.  686,  11  Sup.  Ct.  Rep.  20;  The 
Explorer,  20  Fed.  136;  The  New  World  v. 
King,  16  How.  460,  14  L.  ed.  1010,  10  Am. 
Neg.  Cas.  614;  Alabama  G.  S.  R.  Co.  v.  Cog- 
gins,  32  a  C.  A.  1,  60  U.  8.  App.  140,  88 
Fed.  466,  6  Am.  Neg.  Rep.  634;  Seaboard 
Air  Line  R.  v.  Duvall,  226  U.  8.  477,  66  L. 
ed.  1171.  82  Sup.  Ct.  Rep.  700. 

Upon  the  uncontradicted  evidence  Earnest 
was  guilty  of  eontribut<Nry  negligence  such 
§7  Ii.  ed. 


aa  occupied  a  large  part,  perhaps  all,  of  the 
field  of  causation  of  his  injury. 

Kotefka  v.  Chicago,  St.  P.  M.  A  O.  R.  Co. 
114  Minn.  403,  131  N.  W.  482;  Cain  v. 
Southern  R.  Co.  100  Fed.  211. 

To  say  to  the  jury,  as  was  done  by  plain- 
tiff^s  instructions,  that  they  might  find  a 
verdict  "not  exceeding  $20,000,"  was  an  in- 
timation to  them  that  a  verdict  of  that 
amount  might  under  the  evidence  be  reason- 
able and  proper.  Such  a  verdict  would  have 
been  unsupported  by  the  evidence,  and  must 
have  been  set  aside  as  excessive.  The  men- 
tion, therefore,  of  $20,000  as  a  possible  max- 
imum, was,  we  think,  calculated  to  mislead 
the  jury. 

Gilbertson  v.  42d  Street,  M.  A  St.  N.  Ave. 
R.  Co.  14  App.  Div.  204,  43  N.  Y.  Supp.  782, 
1  Am.  Neg.  Rep.  613. 

The  court  erred  in  refusing  defendant's 
instruction  on  assumed  risk. 

Choctaw,  0.  A  O.  R.  R.  Co.  ▼.  McDade, 
101  U.  S.  64,  48  L.  ed.  06,  24  Sup.  Ct.  Rep. 
24,  16  Am.  Neg.  Rep.  230;  Chicago,  M.  A  St. 
P.  R.  Co.  V.  Voelker,  70  L.RJL.  264,  66  a 
C.  A.  226,  120  Fed.  622;  Bohn  Mfg.  Co.  t. 
Erickson,  6  C.  C.  A.  341,  12  U.  S.  App.  260, 
56  Fed.  043;  Atchison,  T.  A  S.  F.  R.  Co.  ▼. 
Myers,  11  C.  C.  A.  430,  24  U.  S.  App.  206, 
63  Fed.  703;  Denver  A  R.  G.  R.  Co.  v.  Nor- 
gate,  6  L.RJSl.(N.S.)  081,  72  C.  C.  A.  366, 
141  Fed.  247,  6  Ann.  Cas.  448;  Peirce  ▼. 
Clavin,  27  C.  C.  A.  227,  63  U.  S.  App.  402, 
82  Fed.  660;  Terry  v.  Schmidt,  64  C.  C.  A. 
83,  116  Fed.  627;  Southern  R.  Co.  v.  Oarr, 
82  C.  C.  A.  240,  153  Fed.  106;  Haines  ▼. 
Spencer,  02  C.  C.  A.  668,  167  Fed.  266; 
Southern  R.  r.  Foster,  111  Va.  763,  60  S.  E. 
072. 

No  higher  duty  was  owed  to  Earnest  than 
that  laid  down  in  Aerkfets  v.  Humphreyi, 
146  U.  S.  418,  36  L.  ed.  768,  12  Sup.  Ct.  Rep. 
836. 

Messrs.  Bynnm  C  Hfnton  and  Thomas 
Lee  Moore  argued  the  cause,  and,  with 
Messrs.  Harold  J.  Pack  and  Samuel  B. 
Pack,  filed  a  brief  for  defendant  in  error: 

An  exception  of  a  general  character  to  an 
instruction  covering  a  number  of  elements 
of  damages  will  not  cover  specific  objec- 
tions, which  in  fairness  to  the  court  should 
be  called  to  its  attention  in  order  that  it 
may,  if  necessary,  correct  or  modify  its  in- 
structions. 

McDermott  t.  Severe,  202  U.  8.  600,  610, 
no  L.  ed.  1162,  1168,  26  Sup.  Ct.  Rep.  709; 
Baltimore  A  P.  R.  Co.  v.  Mackey,  167  U.  8. 
72,  86,  SO  L.  ed.  624,  629,  16  Sup.  Ct.  Rep. 
491. 

Earnest  was  not  guilty  of  eontributorj 
negligence  as  a  matter  of  law. 

Paine  t.  EasUfm  "BU  Oi^  %V  ^^To^  ^AA^  ^^ 
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N.  W.  1005;  Lake  Shore  &  M.  S.  R.  Co.  v. 
O'Conner,  116  lU.  262,  3  N.  E.  501. 

The  engineer  was  negligent 

Ulinoia  C.  R.  Co.  r.  dtewart,  23  Kj.  L. 
Rep.  637,  63  S.  W.  506;  Richards  v.  Louis- 
▼ille  4t  N.  R.  Co.  20  K7.  L.  Rep  1478,  49 
a  W.  410. 

If  the  defendant  upon  the  trial  was  con- 
cerned lest  the  jury  might  be  misled  by  the 
words  "not  exceeding  $20,000,"  it  should 
have  requested  an  explanation  of  them. 

United  States  Smelting  Co.  v.  Parry,  92 
a  0.  A.  159,  166  Fed.  407;  McDermott  ▼. 
Severe,  202  U.  S.  600,  611,  50  L.  ed.  1162, 
1168,  26  Sup.  Ct.  Rep.  700;  Southern  P.  Co. 
V.  Maloney,  69  C.  C.  A.  83,  136  Fed.  171; 
Chicago  G.  W.  Co.  v.  McDonough,  88  C  C. 
A.  617,  161  Fed.  657;  Baltimore  &  P.  R.  Co. 
V.  Mackey,  157  U.  S.  72,  76,  39  L.  ed.  624, 
626,  15  Sup.  Ct.  Rep.  491;  Dotson  v.  Mili- 
ken,  209  U.  S.  237,  242,  52  L.  ed.  768,  774, 
28  Sup.  Ct.  Rep.  489;  Indianapolis  &  St.  L. 
E.  Co.  V.  Horst,  93  U.  S.  291,  23  L.  ed.  898, 
7  Am.  Neg.  Cas.  331. 

In  the  absence  of  statutory  enactment 
the  servant  assumes  the  usual  or  ordinary 
risks  of  the  service,  such  as  are  apparent  to 
ordinary  observation. 

Texas  &  P.  R.  Co.  v.  Archibald,  170  U.  S. 
666,  673,  42  L.  ed.  1188,  1191,  18  Sup.  Ct. 
Rep.  777,  4  Am.  Neg.  Rep.  746. 

If  a  custom  or  practice  Ib  unreasonable, 
the  employee  will  not  be  held  to  .have  as- 
sumed the  risk  of  it. 

Assumption  of  risk  is  a  matter  of  con- 
tract, express  or  implied. 

Narramore  v.  Cleveland,  C.  C.  &  St.  L. 
R.  Co.  48  LJt.A.  68,  37  C.  C.  A.  409,  96  Fed. 
298;  Davis  Coal  Co.  v.  Polland,  158  Ind. 
614,  92  Am.  St.  Rep.  319,  62  N.  £.  492. 

If  an  express  contract,  the  purpose  or  in- 
tent of  which  is  to  exempt  the  carrier  from 
any  liability  created  by  this  act,  is  un- 
availing, a  special  defense  predicted  upon 
aa  implied  contract  (assumption  of  risk) 
must  also  fail. 

Watson  V.  St.  Louis,  I.  M.  &  S.  R.  Co. 
169  Fed.  942;  Wright  v.  Yazoo  &  M.  Val- 
ley R.  Co.  197  Fed.  94;  Philadelphia,  B  A 
W.  R.  Co.  V.  Tucker,  35  App.  D.  C.  123,  af- 
firmed in  220  U.  S.  608,  55  L.  ed.  607,  31 
Sup.  Ct.  Rep.  725;  O'Maley  v.  South  Boston 
Gaslight  Co.  158  Mass.  135,  47  LJI.A.  161, 
82  N.  B.  1119;  Malloy  v.  Northern  P.  R.  Co. 
161  Fed.  1019;  Coley  v.  North  Carolina  R. 
Co.  128  N.  0.  538,  67  LJRA.  817,  39  S.  E. 
48. 

The  employers'  liability  act  is  undoubt- 
edly remedial  and  humanitarian,  and  should 
be  so  administered  as  to  give  relief  to  the 
injured  employee,  and  impel  carriers  and 
their  servants  to  avoid  or  prevent  the  negli- 
gent  MctB  Mttd  pmlflsionB  which  are  made  the 
bash  of  th9  rights  of  recovery  wMch  the 


statute  creates  and  defines;  and  whatever 
makes  for  that  end  tends  to  promote  the 
safety  of  the  employees  and  to  advance 
the  commerce  in  which  they  are  engaged. 

Second  Employers'  Liability  Cases  (Mon- 
dou  V.  New  York,  N.  H.  &  H.  R.  Co.)  223 
U.  S.  1,  50,  56  L.  ed.  327,  346,  88  L.RA. 
(N.S.)  44,  32  Sup.  Ct.  Rep.  169,  1  N.  C. 
C.  A.  875;  Schlemmer  v.  Buffalo,  R.  &  P.  R. 
Co.  205  U.  S.  1,  51  L.  ed.  681,  27  Sup.  Ct 
Hep.  407;  Johnson  v.  Southern  P.  Co.  64 
C.  C.  A.  508,  117  Fed.  462,  12  Am.  Neg. 
Rep.  398;  United  States  v.  Central  of 
Georgia  R.  Co.  157  Fed.  893;  Chicago,  M.  & 
St.  P.  R.  Co.  V.  Voelker,  70  L.RA  264,  65 
C.  C.  A.  226,  120  Fed.  522;  United  SUtes 
V,  Chicago,  M.  &  St.  P.  R.  Co.  149  Fed.  486; 
Johnson  v.  Southern  P.  Co.  196  U.  S.  1,  49 
L.  ed.  363,  25  Sup.  Ct.  Rep.  158,  17  Am. 
Neg.  Rep.  412;  United  States  v.  Chicago, 
R.  L  &  P.  R.  Co.  173  Fed.  684;  United 
States  V.  Southern  R.  Co.  170  Fed.  1014; 
Gray  v.  Louisville  &  N.  R.  Co.  197  Fed. 
876. 

If  the  charge  given  by  the  court  below 
covers  the  entire  case,  and  submits  it  prop- 
erly to  the  jury,  such  court  may  refuse  to 
instruct  further. 

Indianapolis  &  St.  L.  R.  Co.  v.  Horst,  93 
U.  S.  291,  295,  23  L.  ed.  898,  899,  7  Am.  Neg. 
Cas.  331. 

Ruch  V.  Rock  Island,  97  U.  S.  693,  695, 
24  L.  ed.  1101,  1102. 

Where  the  charge  to  the  jury,  taken  as  a 
whole,  fully  and  fairly  submits  the  law  of 
the  case,  the  judgment  will  not  be  re- 
versed because  passages  extracted  there- 
from and  read  apart  from  their  connection 
need  qualification. 

Evanston  v.  Gunn,  99  U.  S.  660,  667,  25  L. 
ed.  306,  307;  Belsea  v.  Tindall,  111  C.  C.  A. 
244,  190  Fed.  446;  Chicago  G.  W.  R.  Co.  v. 
McDonough,  88  C.  C.  A.  517,  161  Fed.  657; 
North  Jersey  Street  R.  Co.  v.  Purdy,  74  a 
C.  A.  125,  142  Fed.  957. 

Mr.  Justice  Van  Devanter  delivered  the 
opinion  of  the  court: 

This  was  an  action  against  a  railroad 
company  to  recover  for  personal  injuries 
sustained  by  an  employee  while  both  were 
engaged  in  interstate  commerce.  The  plain- 
tifT  secured  a  verdict  and  judgment  in  the 
circuit  court,  and  the  defendant  sued  out 
this  direct  writ  of  error,  claiming  *that[l  16 
the  employers'  liability  act  of  April  22, 
1908,  35  SUt.  at  L.  65,  chap.  149,  U.  S. 
Comp.  Stat.  Supp.  1911,  p.  1322,  upon  which 
the  right  of  action  was  based,  was  repug- 
nant to  the  Constitution  of  the  United 
States.  After  the  writ  of  error  wa.^  al- 
lowed, our  decision  in  Second  Employers' 
Liability  Cases  (Mondou  v.  New  York,  N. 
lH.  ^  IL  IL  Co.\  223  U.  S.  1,  66  I^  ed.  327, 
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38  L.RjL(Nil.)  44,  32  Sup.  Ot.  Bap  160, 
nettled  the  eonstitational  questions  in  favor 
of  the  validity  of  the  statute,  but  it  is 
still  necessary  that  we  pass  upon  other 
questions  presented  in  the  ease.  Michigan 
C.  R.  Co.  y.  Vreeland,  227  U.  S.  69,  88,  ante, 
417,  33  Sup.  Ct  Rep.  102. 

The  injury  to  the  plaintiff  occurred  in 
the  nighttime,  in  the  month  of  February, 
in  the  railroad  yards  of  the  defendant  at 
North  Fork,  West  Virginia,  while  he  was 
piloting     a     locomotive     through     several 
switches  to  a  main  track,  where  the  loco- 
motive was  to  be  attached  to  an  interstate 
train  to  assist  in  moving  it  over  an  up- 
grade in  the  direction  of  the  next  station. 
He  carried  a  torch  and  was  proceeding  in 
advance  of  the   locomotive  to  see  whether 
the  switches  were  in  proper  position,  and, 
if  not,  to  change  them.    Upon  reaching  the 
first  switch,  known  as  No.  3,  he  found  it  in 
proper  position,   signaled   the  engineer   ac- 
cordingly, and  advanced  along  the  track,  be- 
tween the  rails,  to  a  point  near  the  next 
switch,  known  as  No.  2,  where  the  engine 
overtook  him  and  inflicted  serious  injuries 
upon  him,  resulting  in  the  loss  of  his  right 
leg.    He  had  not  yet  signaled  to  the  engi- 
neer whether  that  switch  was  in  a  proper 
position,  and  one  of  the  questions  contro- 
verted at  the  trial  was  whether  the  engineer 
was  negligent  in  attempting  to  pass  over 
that  switch  without  waiting  for  a  signal. 
The  evidence  for  the  plaintiff  was  to  the, 
effect  that  it  was  the  established  custom  in 
that  yard  for  the  engineer  to  await  a  signal 
from    the    pilot   before   proceeding   over   a 
switch,  and  that  the  pilot  was  entitled  to 
rely  upon  the  engineer's  conforming  to  that 
custom;  while  the  evidence  for  the  defend- 
ant was  to  the  effect  that  by  the  settled 
custom  the  engineer,  although  required  to 
await  a  signal  before  passing  over  the  first 
117]  *switch,  was  not  required  to  await  a 
signal  before  passing  over  the  others,  and 
that  it   was  incumbent  upon  the  pilot  to 
govern   himself   accordingly.    The  evidence 
was  likewise  contradictory  as  to  whether  it 
was   usual   for  pilots,  in   advancing  before 
the  engine,  to  walk  between  the  rails,  and 
also  as  to  whether  the  conditions  outside 
the  track  made  it  necessary  to  do  so  in  the 
nighttime.     But  although  the  evidence  was 
conflicting   in   these   particulars,    it   estab- 
lished wiUiout  any  contradiction  that  it  was 
the  duty  of  the  pilot  to  go  ahead  and  see 
that  the  switches  were  lined  up  properly, 
and,  if  not,  to  put  them  in  position  for  the 
engine  to  pass,  and  that  it  was  the  duty 
of  the  engineer  to  keep  control  of  his  en- 
gine and  to  follow  at  a  rate  of  not  more 
than  3  or  4  miles  an  hour.    Both  the  plain- 
tiff and  the  engineer  had  been  in  this  serrice 
for  a  long  time,  and  were  familiar  with  the 
5T  li.  ed. 


manner  in  which  it  was  conducted,  and  with 
all  the  conditions  surrounding  it.  The 
plaintiff  admitted  that  as  he  advanced  from 
the  first  to  the  second  switch,  a  distance  of 
130  feet,  he  made  no  attempt  to  see  where 
the  engine  was,  and  the  engineer  substantial- 
ly admitted  that  in  covering  that  distance 
he  made  no  attempt  to  see  where  the  plain- 
tiff was.  Each  justified  his  action  or  non- 
action in  this  regard  by  what  he  described 
as  the  usage  in  that  service. 

In  its  charge  to  the  jury  the  court,  after 
saying  that  the  mere  occurrence  of  the  in- 
jury was  no  evidence  of  negligence  on  the 
part  of  the  defendant  or  its  engineer,  and 
that  the  burden  was  on  the  plaintiff  to 
establish  such  negligence  by  affirmative  evi- 
dence, gave  the  following  instructions  at  the 
defendant's  request: 

"The  court  further  instructs  the  jury  that 
if  they  believe  from  the  evidence  that  the 
custbm  and  practice  in  the  North  Fork  yard 
was  for  the  engineer  to  follow  the  fireman 
with  his  engine  as  he  lined  up  the  switches, 
and  not  to  wait  for  a  signal  to  proceed 
after  the  first  switch,  then  it  was  not  the 
duty  of  the  engineer  to  wait  for  such 
*signal,  and  he  had  the  right  to  pro-[118 
cecd  without  any  being  given;  and  the  fact 
that  engineer  Drawbond  did  approach 
switch  No.  2,  where  the  plaintiff  was  in- 
jured, without  any  further  signal  from  him. 
is  no  evidence  of  negligence  against  defend- 
ant company. 

"The  court  instructs  the  jury  that  if  they 
shall  believe  from  the  evidence  that  it  was 
the  custom  and  practice  in  the  North  Fork 
yard  for  the  fireman  to  line  up  the  switches, 
and  for  the  engineer  to  follow  him  at  a 
rate  of  3  or  4  miles  per  hour  without  signals, 
or  upon  signal  to  proceed  given  at  switch 
No.  3  [the  first  one],  and  if  they  shall  fur- 
ther believe  from  the  evidence  that  plaintiff 
was  familiar  with  this  custom  and  prac- 
tice in  said  yard,  and  that  at  and  before 
the  accident  which  resulted  in  plaintiff's 
injury,  engineer  Drawbond  was  proceeding  in 
accordance  with  this  custom,  then  they  are 
told  that  said  engineer  Drawbond  had  the 
right  to  act  on  the  assumption  and  belief 
that  the  plaintiff,  in  lining  up  the  switches, 
would  take  reasonable  precaution  for  his 
own  safety  against  the  approaching  engine." 

The  defendant  complains  that  the  court 
refused  to  say  to  the  jury  in  that  connec- 
tion that  the  engineer  was  not  required  to 
keep  any  lookout  for  the  plaintiff.  We  think 
the  refusal  wae  right.  Am  before  indicated, 
there  was  evidence  tending  to  show  that  it 
was  usual  for  the  pilot  to  walk  between  the 
rails  in  advance  of  the  locomotive,  that 
the  conditions  outside  the  track  made  it 
neceeaary  to  do  so  in  the  nighttime,  sind 
that  all  thii  nia  >uiv«iTk  \a  ^ba^  vttQL^^awt. 
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Whether  this  eridenoe  wma  true  wm  for  the 
jury  to  determine;  and  if  it  was  true,  it 
certainly  could  not  be  laid  as  matter  of 
law  that  the  engineer  was  in  the  exercise 
of  ordinary  care,  which  was  the  controlling 
standard  for  him,  if  he  made  no  effort  to 
see  whether  the  plaintiff  was  on  the  track, 
and  took  no  precautions  for  his  protection. 
Upon  that  question  the  court  rightly  gave 
the  following  instruction: 
119]  *"If  the  jury  belieTes  from  the  evi- 
dence that  it  was  necessary  or  usual,  with- 
in the  knowledge  of  John  Drawbond  [the 
engineer],  for  the  plaintiff  to  walk  on,  along, 
or  over  the  tracks  of  the  defendant  company 
in  front  of  the  said  engine  while  it  was 
moving,  in  order  to  properly  perform  his 
duties  of  piloting  said  engine  out  of  said 
yard,  it  was  then  the  duty  of  the  defend- 
ant company,  through  its  engineer  in  charge 
of  said  engine,  to  use  reasonable  care  and 
caution  in  the  management  of  said  engine, 
and  to  keep  such  a  lookout  for  the  plaintiff 
as  an  ordinarily  prudent  and  careful  man 
would  have  done  under  the  circumstances, 
to  avoid  running  said  engine  upon  or  over 
the  plaintiff;  and  if  the  said  engineer  did 
not  exercise  such  reasonable  care  and  cau- 
tion, and  his  failure  so  to  do  was  the  proxi- 
mate cause  of  the  accident,  then  they  must 
find  for  the  plaintiff." 

Complaint  is  also  made  of  the  refusal  to 
give  an  instruction  requested  by  the  defend- 
ant upon  the  subject  of  assumption  of  risk. 
But  the  instruction  was  couched  in  such 
general  and  sweeping  terms  that  it  was  not 
calculated  to  give  the  jury  an  accurate 
understanding  of  the  law  upon  that  subject, 
or  to  direct  their  attention  to  the  particu- 
lar phase  of  the  case  to  which  It  was  deemed 
applicable.  Consequently,  the  refusal  to 
give  it  was  not  error. 

The  declaration  alleged  that  the  plain- 
tiff's damages  amounted  to  $20,000,  and 
prayed  judgment  for  that  sum.  One  para- 
graph of  the  charge  to  the  jury  dealt  at 
some  length  with  the  question  of  the  meas- 
ure of  damages,  and  contained  the  state- 
ment that,  if  the  verdict  was  for  the  plain- 
tiff, he  should  be  awarded  "such  an  amount 
of  damsges,  not  exceeding  $20,000,  as" 
would  compensate  him  for  the  injury.  An 
exception  was  taken  to  this  paragraph, 
without  indicating  wherein  it  was  deemed 
objectionable,  and  eomplaint  is  now  made 
that  It  emmeously  eonveyed  to  the  jury  an 
Intlmattoii  that  a  finding  that  the  plain- 
110]tifl'a  ^damages  amounted  to  $20,000 
was  juatiied  by  thit  evidence.  Looldng  at 
the  entire  paragraph  we  think  it  could  not 
have  been  imdentood  by  the  jury  as  eon- 
vejing  iiieh  an  intimation,  and  that  the 
wordB  BOW  eritidxed  eould  only  have  been 
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the  juiy  could  not  go.  Beaidea,  if  the  de- 
fendant entertained  any  fear  that  the  jury 
would  be  misled  in  that  regard,  it  should, 
in  fairness  to  the  court  and  the  plaintiff, 
have  called  special  attention  to  those  wordii 
in  order  that  they  might  be  so  modified  or 
explained  as  to  leave  no  doubt  of  their  pur- 
pose and  meaning.  McDermott  v.  Severe^ 
202  U.  8.  600,  610,  60  L.  ed.  1162,  1168, 
26  Sup.  Ct  Rep.  709. 

The  8d  section  of  the  employers'  lia- 
bility act  declares,  subject  to  a  proviso  not 
material  here,  that  "the  fact  that  the  em- 
ployee may  have  been  guilty  of  contributory 
negligence  shall  not  bar  a  recovery,  but  the 
damsges  shall  be  diminished  by  the  jury  in 
proportion  to  the  amount  of  negligence  at- 
tributable to  such  employee;"  and  in  its 
charge  the  court  dealt  with  the  subject  of 
contributory  negligence  as  follows : 

"Contributory  negligence  is  the  negligent 
act  of  a  plaintiff  which,  concurring  and  co- 
operating with  the  negligent  act  of  a  de- 
fendanty  is  the  proximate  cause  of  the  in- 
jury. If  you  should  find  that  the  plaintiff 
was  guilty  oi  contributory  negligence,  the 
act  of  Congress  under  which  this  suit  was 
brought  provides  that  such  contributory 
negligence  is  not  to  defeat  a  recovery  alto- 
gether, but  the  damsges  shall  be  diminished 
by  the  jury  in  proportion  to  the  amount  of 
negligence  attributable  to  such  employee. 
So,  if  you  reach  that  point  in  your  delibera- 
tiona  where  you  find  it  necessary  to  con- 
sider the  defense  of  contributory  negligence, 
the  negligence  of  the  plaintiff  is  not  a  bar 
to  a  recovery,  but  it  goes  by  way  of  diminu- 
tion of  damages  in  proportion  to  his  neg- 
ligence, as  compared  witii  the  negligence  of 
the  defendant.  If  the  defendant  relies  upon 
the  defense  of  contributory  *negli-  [111 
gence,  the  burden  is  upon  it  to  establish 
that  defense  by  a  preponderance  of  the  evi- 
dence." 

An  exception  to  this  instruction  was  re- 
served, without  suggesting  any  other  ob- 
jection to  it  than  that  the  employers'  lia- 
bility act  was  deemed  unconstitutionaL  It 
is  now  criticised  (a)  because,  instead  of 
saying  that^  if  the  plaintiff  was  guilty  of 
contributory  negligence,  the  jury  "must 
diminish  the  damages,"  it  merely  said  that 
such  negligence  "goes  by  way  of  diminu- 
tion of  damages,"  and  (b)  because  it  pre- 
scribed a  wrong  rule  for  tiie  diminution  ia 
that  it  directed  or  permitted  it  to  be  made 
upon  a  comparison  of  the  plaintiff's  negli- 
gence with  that  of  the  d^endant.  Both 
criticisms  were  advanced  in  the  circuit 
court  in  support  of  a  motion  for  a  new  trial 
which  was  overruled,  the  eourt  stating  that 
neither  criticiflB  haa  been  suggested  before. 

We  think  there  la  no  merit  whatever  la 
tha  txifc  VElttidaL    Ia  one  i€»tenee  the  !■- 
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ttrneiioii  plainly  ttatfld  that  the  statute 
requires,  where  the  plaintiff  haa  heen  guilty 
of  eontributory  negligence,  that  "the  dam- 
ages $haU  be  diminished  by  the  jury;"  and 
the  statement  in  the  next  sentence  that  such 
negligence  "goes  by  way  oi  diminution  of 
damages"  was  evidently  intended  as  a  mere 
repetition  of  the  statutory  requirement  in 
somewhat  different  words.  Its  purpose  was 
to  giTe  effect  to  what  went  before,  not  to 
qualify  it,  and  it  is  not  reasonable  to  believe 
tiiat  the  jury  could  have  thought  otherwise. 

The  other  criticism  deserves  more  discus- 
sion. The  thought  which  the  instruction 
expressed  and  made  plain  was  that,  if  the 
plaintiff  had  eontribnted  to  his  injury  by 
his  own  negligence,  the  diminution  in  the 
damages  should  be  in  proportion  to  the 
amount  of  his  negligence.  This  was  twice 
said,  each  time  in  terms  readily  understood. 
But  for  the  use  in  the  second  instance  of 
the  additional  words  "as  compared  with  the 
negligence  of  the  defendant"  there  would  be 
122]no  room  for  criticism.  *Those  words 
were  not  happily  chosen,  for  to  have  re- 
flected what  the  statute  contemplates  they 
should  have  read,  "as  compared  with  the 
combined  negligence  of  himself  and  the  de- 
fendant." We  say  tJiis  because  the  statu- 
tory direction  that  the  diminution  shall 
be  "in  proportion  to  the  amount  of  neg- 
ligence attributable  to  such  employee" 
means,  and  can  only  mean,  that,  where 
the  causal  negligence  is  partly  attribu- 
table to  him  and  partly  to  the  car- 
rier, he  shall  not  recover  full  damages,  but 
only  a  proportional  amount,  bearing  the 
same  relation  to  the  full  amount  as  the  neg- 
ligence attributable  to  the  carrier  bears  to 
the  entire  negligence  attributable  to  both; 
the  purpose  being  to  abrogate  the  common- 
law  rule  completely  exonerating  the  carrier 
from  liability  in  such  a  case,  and  to  substi- 
tute a  new  rule,  confining  the  exoneration 
to  a  proportional  part  of  the  damages,  corre- 
sponding to  the  amount  of  negligence  at- 
tributable to  the  employee.  Second  Em- 
ployers' Liability  Cases  (Mondou  v.  New 
York,  N.  H.  ft  H.  R.  Go.)  223  U.  8.  1,  60, 
66  L.  ed.  327,  346,  38  L.RJL(NJ9.)  44,  32 
Sup.  Ct.  Rep.  160. 

Not  improbably  the  mistake  in  the  in- 
struction was  purely  verbal,  and  would  have 
been  promptly  corrected  had  attention  been 
specially  called  to  it,  and  possibly  it  was 
not  prejudicial  to  the  defendant.  But,  be 
that  as  it  may,  the  record  discloses  that  full 
opportunity  for  presenting  objections  was 
afforded,  and  that  the  one  now  pointed  out 
was  not  made.  We  must  therefore  apply 
the  rule  that  where  an  instruction  embodies 
several  propositions  of  law,  to  some  of 
which  no  objection  properly  could  be  taken, 
a  general  exception  to  ibs  tntirs  instnie- 
if  Ii.  tfd. 


tion  will  not  entitle  the  exceptor  to  take 
advantage  of  a  mistake  or  error  in  some  sin- 
gle or  minor  proposition  therein.  Baltimore 
&  P.  R.  Co.  V.  Mackey,  167  U.  S.  72,  86,  30 
L.  ed.  624,  620,  15  Sup.  Ct  Rep.  401;  Me- 
Dermott  v.  Severe,  supra. 
Judgment  affirmed. 
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CITY  AND  COUNTY  OF  DENVER  et  aL, 

Petitioners, 

V. 

DENVER  UNION  WATER  COMPANY  el 
aL     (No.  643.) 

(See  S.  C.  Reporter's  ed.  123-145.) 

Certiorari  —  to  oircnit  court  of  appeals 

—  Interlocutory  order. 

1.  Certiorari  lies,  under  the  Judieial 
Code,  %  240,  to  review  a  decision  of  a  eir- 
cuit  court  of  appeals,  rendered  on  an  ap- 
peal from  an  interlocutory  order,  where, 
under  %  128,  no  appeal  would  lie  from  a 
final  decree  of  that  court,  because  the  case 
is  one  in  which  the  jurisdiction  of  the  eourl 
of  first  instance  depended  entirely  upon  di- 
verse citizenship. 

[For  other  cases,  see  Certiorari,  IL  a.  In  Di- 
gest Sup.  Ct.  1008.] 

Appeal  —  from  circuit  court  of  appeals 

—  diverse  citisenship  case. 

2.  The  jurisdiction  of  the  court  of  first 
instance  depended  entirely  upon  the  diverse 
citizenship  alleged  in  the  bill,  so  as  to  pre- 
clude any  appeal  to  the  Federal  Supreme 
Court  from  the  decree  of  the  circuit  court 
of  appeals,  although  the  bill  contains  a  gen- 
eral allegation  that  the  suit  arises  under 
the  Federal  Constitution,  and  other  aver- 
ments referring  to  supposed  and  conjectured 
violations  of  tne  contract  and  due-prooess- 
of-law  clauses  of  that  instrument  which  are 
either  without  color  of  merit  or  are  not  a 
necessary  part  of  the  statement  oi  the  cause 
of  action,  but  are  in  anticipation  of  defenses 
which  it  is  thought  the  defendants  may  pos- 
sibly interpose. 

[For  other  cases,  see  Appeal  end  Brror,  III.  i, 
2.  b.  In  Digest  Sop.  Ct  1908.] 

KoTB.— As  to  certiorari  in  United  States 
courts — see  note  to  Clark  t.  Haokett»  17  Lb 
ed.  U.  S.  60. 

On  appellate  Jurisdiction  of  Federal  Bu* 
preme  Court  over  dreuit  courts  of  appeals 

see  note  to  Bagley  v.  General  Fii^  Bi- 
tinguisher  Co.  53  L.  ed.  U.  S.  006. 

te  establishment  and  rcffulation  of  sni* 
nicipal  water  supply  generally— see  note  to 
Stats  ex  reL  KaUaucr  t.  GkMaaLl^  «V\AJk. 
SI. 
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(llixwl  —  fpom  dronlt  oonrt  of  ftppeala 

—  aiversa  dtlxensblp  case. 

S.  Tb*  drcnit  court's  iQrUdietlon  U  Done 
the  leM  dependent  entirely  upon  diverae 
dticenihlp,  to  aa  to  preclude  ad  appeal  to 
the  PedenI  Buprone  Ootut  from  the  decree 
of  tlio  circalt  eonrt  of  appeala,  beeanaa  the 
•roaa  trill  may  be  broader  than  the  original 
bill,  and  may  aeek  relief  on  a  Federal 
ground,  while  the  caae  aa  made  by  t)ie 
origiaal  bill  diaclosed  diverae  citizen! nip  ai 
the  vAt  ground  for  jurisdiction. 
[For  otiier  eaaei,  ate  Appeal  aod  Error,  III.  4, 

2,  b,  Id  DIsert  Sep.  Ct  1908.1 

0«rtlar*pl  —  to  clrenlt  oonrt  of  kppeala 
•—  aoopo   of   rarlow  ^  dLqmaitlon   of 

4.  The  Federal  Supreme  Court,  when  re- 
viewing by  certiorari  the  decree  of  a  cir- 
cuit eonrt  of  appeali  which  afBrmed  an  in- 
terlocutory order  granting  temporary  fn- 
jnnctioQB  upon  bill  and  eroaa  bill,  ia  not 
confined  to  a  consideration  of  the  act  of 
granting  the  Injunctions,  but  may  determine 
aa  well,  whether  there  is  any  insuperable 
objection,  in  point  of  jurisdiction  or  merits, 
to  the  maintenance  of  either  bill,  and.  It  so, 
may  direct  a  final  decree  dismissing  It. 
irar  otbeT  casaa,  see  Ceittorarl.  II.  c.  Id  DI- 

fMt  Bop.  Ct.  1W8.] 
Waters  —  frandtlse  ot  water  aompaDy 

1.  The  term  «f  a  franchise  granted  by  a 
nnnlcipal  ordinance  to  a  water  company 
must  M  regarded  aa  limited  to  twentr 
years,  dentlte  any  prorlslons  In  the  ordi- 
nance which,  taken  In  tbemseWee,  might 
make  for  a  dUTarent  conclusion,  where  the 


should  "be  limttM  to  twenty  years  from  tbe 

gran^g  of  tbe  same." 

[For  other  cases,  see  Watars.  III.,  la  DUeat 

Sap.  Ct.  ieOB.l 
Honlcipal  oonMTktlons  —   water  sap- 

plr  ^  exptnitloii  of  franohlse  ^  ep- 

tlon  of  dty  ^  ezerdae. 

B.  Separate  prortsions  in  a  franehise 
granted  In  a  municipality  to  a  water  com- 
pany that,  at  the  expiration  of  the  term, 
the  plant  "may  be  purcbaaed"  by  the  city 
if  it  "shall  then  elect  so  to  do,"  and  that, 
at  the  expiration  of  that  period,  the  elty 
"may,  at  its  election,  renew  the  contract 
hereby  made,"  with  a  redaction  In  the  rental 
for  hydranla,  do  not  impose  upon  the  mu- 
nicipality the  duty  to  exercise  either  option 
BO  reserred,  but  leave  it  free  to  reject  Iratb. 
[For  other  cite*,  tee  MnDlclpal  Carporatlont, 

II.  t,  in  DlEcat  Sop.  Ct.  IBOS.] 
Btnniclpal    corporations    —    water    anp* 

plj  —  expiration  of  franclilse  —  op- 
tion of  city  —  exerdee. 

7.  An  election  by  a  mnnicipallty  to  exer- 
daa   Its   reserved   option    to    purchase   ths 


pnrehaae  if  the  franchise  should  not  be  re- 
Btwed,  cannot  be  inferred  from  tbe  adop- 
tioD  oif  an  ordinance  providi 


if  a  reasonable  scbednle  of  ratM,  and  for 
ubmitting  to  the  electors  by  special  eke- 
ion  the  question  whether  the  city  shonU 
lurchase  at  tbe  appraitemcnt,  and  whether 
L  new  franchise  ttiould  bs  granted  for  a 
urther  period  on  the  bsjia  of  tbe  rataa  so 
Ixed,  where  nothing  waa  done  under  tbt 
irdinance  after  the  appraisen  ehoaen  for 
be  purnoM,  having  made  an  appralsunent, 
lad  failed  to  fix  the  achedule  of  rates,— 
specially  since,  under  Colo.  Const,  art.  20, 
\  4,  then  in  force,  no  franchise  relating  to 
.be  city  streets  could  be  granted  except 
ipon  a  Tote  of  the  electors,  and  the  city 
iharter  made  a  like  vote  a  prerequisite  to 
be  acquisition  by  tbe  elty  of  any  public 
itility. 
For  ether  cases,  see  MonldpsI  Caiporatlont, 

II.  f.  In  DlKCBt  Dap.  Ct.  IMS.] 
Municipal  corporations  —  water  sap- 
ply  —  expiration  of  franchise  —  op- 
tion of  dtj  —  exercise. 
8.  A  municipality  cannot  be  deemed  to 
lave  elected  to  eierciaa  iti  option  to  pnr- 
hase  the  plant  of  a  water  ccnnpany,  re- 
erved  in  tne  ordinance  granting  tbe  frau- 
ihise,  by  the  adoption  of  a  charter  amend- 
nent  contemplating  a  purchase  of  inch 
ilant  independent  d  sucb  option,  and  upon 
iltogether  different  terms.  Instead  of  being 
in  exercise  of  the  option,  this  was  a  rejee- 
ion  of  It. 

For  other  eases,  tee  Hnnldnal  CorpatatioDt, 
II.  f.  In  Dlsett  Bup.  Ct.  1968.] 

Jonstitntional  law  —  due  process  of  Ikw 
—  taking  property  of  water  oompanj. 

S.  Subjecting  a  water  company  whose 
ranchite  hat  expired  to  tbe  alternative  of 
iceepting  an  inadequate  price  for  ita  plant 
ir  of  having  its  value  ruinoutly  impaired 
>y  the  conttruction  and  operation  of  a  mn- 
iicipal  plant  does  not  take  property  with- 
lut  due  process  d  law,  contra^  to  U.  B. 
^ODst.,  I4th  Amend.,  where  the  municipal- 
ty  is  not  only  under  no  legal  obligation 
tither  to  renew  tbe  franchite  or  to  pur- 
hase  the  plant,  but  is  free  to  construct  and 

f crate  its  own  plant. 
or  other  ctsei,  see  Constltntlonal  I,aw,  IT. 
b.  4,  In  Digest  Sup,  Ct.  1608.] 

Itenstltntlonal  law  —  equal  protection 
of  the  lawa  —  discrimination  —  ina> 
nlclpal  water  anppljr. 
10.  A  charter  amendment  dealinff  with 
he  municipal  construction,  acquisition, 
naintenance,  and  operation  of  a  water 
>lant,  with  eipecial  reference  to  the  ae- 
[uiaition  of  the  eiitting  privately  owned 
vaterworks  system,  does  not  deny  the  equal 
)rotectton  ol  the  laws  to  the  waterworks 
«nipany  whose  franchise  has  expired,  be- 
lauM  it  leaves  all  other  public  utilitlea  to 
le  dealt  with  under  general  charter  provi- 
lions,  and  cuts  oif  all  opportunity  to  obtain 
'uture  francbiaet  to  oeenpy  and  use  tlM 
lity  streets  for  tbe  purftote  of  tupplying 
vater  to  the  city  and  its  inhabitanU,  white 
eavin^  full  opportunity  to  obtain  such 
ranchites  for  other  purposes,  luch  aa  sap- 
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Manlolp»l      oorporatloDB   —  di«rt«r    -  ing  under  blD  and  aroM  UU  Am  mtaMpft. 

unendmant    or    rnrlfllon  —  lnltlatlT<  conatructiOQ   of   *  miter  pUnt,    and   intor- 

■nd  referendtuji.  Unaet  with  •  private  wator  companT  U 

11.  AahMgeinaci^eharterwhlchdo.  o,,  ^lercla.  and  enJoTmant  of  righU  aa- 
not  alter  t^  form  of  th«  dt,  jrmiDmenI  ^^  ^  franahii.  B«*«r«d  and  ra- 
or  make  extensire  ehangea  In  the  exiitini  ™  ,  ,'  ^T^zr  """*™  "^  "■ 
charter,  but  ia  conflned  to  matter,  pertain  ■"""W,  with  a  dinetion  to  dlamlM  both 
ing  to  pubUQ  atiliUra,  more  eapeetalljr  t  hilla  on  the  merita. 

the  acqnUition,  maintenanoe,  and  operatioi  Sea  sama  eaae  below,  110  0.  0.  A.  £4,  ItT 

of  a  monldpal  wator  plant,  U  an  amend  Fed.  890. 

ment,  and  not  a  revielon,  within  the  mean  The  facta  an  iteted  la  the  opinion. 

ing  of  Colo.   Const.,   art   SO,   which,  wfall 

Inveeting  the  people  of  the  dtr,  bj  %  4  Meaera.      WUIUm     H.     Birant     and 

with  "aeluatTG  power  In  the  maldnc,  alter  Charlaa  W.  Waterman  argued  the  euaa, 

ing,  reriiing,  or  amending  their  charter,'  and,  with  Heaara.  William  P.  Malbora  and 

makea   a   dlatlnetion   in   |   S   between   thi  WllUaa  A.  Jaekaon,  filed  a  brief  for  pett- 

modes  of  ammding  It  and  of  rvriaing  it  in  tionnai 

^^o,  tha  difference  being  that  »n  amend  jh     eoort,  in  determining  whether  there 

ment  may  be  Initiated  by  petition  and  di     ,     ..      ? ,.      ,,        ,._  3     i..-        v/^ 

reetly  vtrted  upon  and  Joined  by  the  elae  ^  *^  'T^^J^  divenl^  of  dtizenehip  to 

ter^  while  a  rirUed  or  new  ehartSr  reqnirei  ^'o  jnri^ction  te  a  Federal  oonrt.  will 

the  interrenUon  of  a  charter  eonvention.  arrange  the  partiea  with  ivapeet  to  their  in- 

[CltT  Ghirter,  lee  Muclclpal  Corporatleni,  I  tereat  !■  the  caatrorersT,   lodcina:   bercmd 

b.  in  Dlged  B.p.  Ct.  1958.1  the  formal  arrangement  made  by  tte  bUL 

amendment -eatabllahlnc   mnnlelpal  „triJ'  it  t^'  ^  „           ,'^  ^™ 

water  pUnU  77,  SB  Sop.  Ct  Rep.  lOj  Eemoral  ftaea,  100 

12.  Amending  a  munidpel  charter  ao  ai  U.  B.  467,  2B  L.  ed.  888;  Detroit  ».  Deaa, 
to  prevent  the  granting  of  any  (ranehlai  ^06  U.  S.  537,  27  L.  ed.  100,  1  Sap.  Ct 
for  the  purpoee  of  funuehing  a  aupply  ol  Rep.  SOO;  Dawaon  T.  Cohimbla  A.'n,  Sav. 
water,  ■■  part  of  a  plan  te  eatebUati  and  Fund,  8.  D.  Title  4  T.  Co.  1S7  U.  8.  17B, 
maintain  a  municipal  water  plant  expreaal]  «  L.  ed.  718,  8S  Hop.  Ot  Rep.  <S0|  Steele 
authorised  by  Colo  Const  art  20,  |  1  ,.  Cnlrer.  211  D.  fl.  ««,  18  L  ed.  74.  2t 
doei  not  violate  S  4  of  that  article,  whiel  »„_   ~.   •_„   .               '                       ^ 

Srovidee  that   the  queation  of  granting  i  P/ ,"^,r^L*'               „           ,    .        . 

siired  franchiwi  ahall  be  aubmitted  to  th(  "  *•  *i«<«Jt  *«  Mcape  the  eonduelm  that 

electora    upon    the    depoeit    with    the    dtj  «>•  "wntroveny"  between  theae  partiea  waa 

treasurer  of  the  expense  ol  the  snbmiaaion,  pretended,  and  that  thdr  alignment  upon 

■iiice  thia  provision  is  a  subordinate  pari  appMite  sides  waa  a  mere  contriTanee  be- 

of  a  liaiitetion  that  no  franchiae  to  occnpj  tween  friends  for  the  purpose  of  founding 

or  UM  the  city  streete  shall  te  granted  es'  »  jnriadlotlon  whioh   otherwiae  would  not 

ecpt  upon  an  asprorlng  vote  of  the  eleetersj  g^jl* 

and  is  intended  to  be  merely  regulatory  ol  __              __.      .,    ,       _       __    .  _  _ 

tlic   payment  of  the   expend   of  taldi^   a  D*™^  t  OohimbU  Are,  Bav.  Pond,  8.  D. 

vote,   and   not  te   make  «oh    payment   th.  ntle  4  T.  Oo.  187  D.  a  178,  181,  48  L.  ed. 

only   teat  of   the   right   te   have   the   vote  J^>,  710>  2S  Sup.  Ot  Rep.  420;   National 

Ukeo.  SoUow  Brake  Beam  Co.  *.  Chicago  R.  Bqoip- 

ICItf   charter,  see  Unnldpal  Corporatlona,  L  ment  Oo.  04  &  C.  A.  ISE,  16S   Fed.  Mt; 

h.  ID  Wgeet  Sep.  Ct.  1B08.1  Stephena  t.  Smartly  1T2  Fed.  486. 

Municipal     corporations  -  cbarter  -  Avemwnto  made  by  way  of  antldpation 

amendment  -  eonlUet  witfa  orlcln»I  ^  ^  ^^^^^  ^^  not  be  »«ider«I  bj  the 

13.  Ame'ndmento  to  a  munidpal  charter,  '^^,  ^^^T^"^  **^«'  *  ''^'^ 
adopted  conformably  to  the  state  conaUtO-  i™™"  '■  atated. 

tional  and  charter  requirement*,  supercede  ^V  ^-  Bt  Louis,  201  U.  B.  882,  840,  50 
pro  tanto  the  original  provialona  of  the  'j-  ed.  770,  ISO,  20  Sup.  Ct  Bept  478;  De- 
charter  with  which  they  are  not  in  aooord.  rine  v.  Loa  Angeles,  202  D.  8.  S18,  882,  883, 

"^Vo'sa  Ej'cSfW*"""""*  '•  ?i-  ••;  ™* '"^  ?  *■'■  ?-J^„"'' 

Joaton  t  H.  Conaol.  Copper  k  Hin.  Co.  t. 

mi™   luo  .„*  ue  1  Montana  Ore  Purchaalng  Co.  188  U.  8.  882, 

IJNoa.  MZ  ana  mb.j  ^^^  ^^^  ^j  ^  ^  ^^^  ^^^^  ^^^  ^^  g^p  ^ 

imp.  434 ;  New  Orleans  v.  Benjamin,  168  U. 

Argued  Oeiobsr  28  and  20,  IBlt.    Deeldad  j.  411,  424,  88  L.  ed.  784,  788,  14  8up.  Ot 

Ifay  28,  1B13.  1^.  b06;   Arfcansaa  t.  Eansaa  4  T.  Oc»l 

>}.  183  U.  8.  186,  48  L.  ed.  144,  22  Sup.  Ot 

)N  WRITS  of  Certiorari  to  tbe  United  tep.   47;   Tennessee  t.   Union  4  FUntan* 

States  Circuit  Court  of  Appeals  for  tbe  lank,   162  U.   B.   464,   88   L,   ad.  611,  14 

Eighth  Circuit  to  review  drereee  which  af-  hip.  Ct  Rep.  884;  Third  Btrest  4  Bubnr- 

Armed  interlocutory  ordera  of  the  Ctrcnlt  baa  R.  Co.  v.  Iaw^  \1%  ^^.  %.  W\  «  ^X  'W 

Court  for  the  Diatrlst  «f  Colorado,  enjoin-  ed.  7W,  U  S««.  OL  'Sjb».  WV\  IVv^iAb-  ^- 
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ft  P.  R.  Co.  T.  Bell,  176  U.  8.  321,  320,  44 
L.  ed.  486,  490,  20  Sup.  Ct.  Rep.  390. 

The  exhibits  to  the  bill,  which  are  a  part 
thereof,  control  the  allegations  which  are 
merely  conclusions,  and  these  exhibits  dis- 
elose  iftO  eostract  or  agreement  whateTer,  the 
obligation  of  which  is  in  any  way  impaired 
by  the  city's  refusal  to  purchase,  or  its 
authorization  of  bonds  and  the  construction 
of  its  own  water  system. 

Continental  Securities  Co.  ▼.  Interborough 
Rapid  Transit  Co.  165  Fed.  956;  EquiUble 
Life  Assur.  Soc  v.  Brown,  213  U.  S.  25,  43, 
63  L.  ed.  682,  680,  20  Sup.  Ct.  Rep.  404. 

A  municipality  may  grant  a  waterworks 
franchise  to  an  individual  or  private  cor- 
poration; and  if  the  grant  contains  no 
words  of  exclusion,  or  confers  no  exclusive 
rights  the  municipality  is  not  thereby  pre- 
vented from  building  and  operating  its  own 
competitive  system  at  the  same  time. 

Knoxville  Water  Co.  v.  Knoxville,  200 
U.  8.  22,  32,  35,  50  L.  ed.  353,  368,  359,  26 
Sup.  Ct.  Rep.  224;  Bienville  Water  Supply 
Co.  T.  Mobile,  175  U.  S.  109,  44  L.  ed.  92, 
20  Sup.  Ct  Rep.  40;  Slcaneateles  Water- 
works Co.  V.  Skaneateles,  184  U.  S.  354,  46 
L.  ed.  585,  22  Sup.  Ct.  Rep.  400;  Hamilton 
Gaslight  &  Coke  Co.  v.  Hamilton,  146  U.  S. 
258,  36  L.  ed.  963,  13  Sup.  Ct.  Rep.  90; 
Stein  V.  Bienville  Water  Supply  Co.  141  U. 
S.  67,  81,  35  L.  ed.  622,  628,  11  Sup.  Ct. 
Rep.  892;  Joplin  v.  Southwest  Missouri 
Light  Co.  191  U.  S.  150,  157,  48  L.  ed.  127, 
130,  24  Sup.  Qt.  Rep.  43 ;  Mobile  v.  Bienville 
Water  Supply  Co.  130  Ala.  379,  30  So.  446; 
Helena  Waterworks  Co.  v.  Helena,  195  U. 
S.  383,  49  L.  ed.  245«  25  Sup.  Ct.  Rep.  40; 
Vicksburg  v.  Vicksburg  Waterworks  Co. 
202  U.  S.  453,  50  L.  ed.  1102,  26 
Sup.  Ct.  Rep.  660,  6  Ann.  Cas.  253; 
Long  Island  Water  Supply  Co.  ▼. 
Brooklyn,  166  U.  6.  685,  686,  41  L.  ed.  1165, 
17  Sup.  CI  Rep.  718;  Water,  Light,  ft  Gas 
Co.  V.  Hutchinson,  207  U.  S.  385,  396,  397, 
ft2  U  ed.  257,  263,  264,  28  Sup.  Ct.  Rep. 
135;  Newbury  port  Water  Co.  v.  Newbury- 
port,  108  U.  8.  561,  577,  48  L.  ed.  795,  799, 
24  Sup.  Ct.  Rep.  653;  Lehigh  Water  Co.  v. 
EastoB,  121  U.  S.  888,  80  L.  H.  1059,  7 
Sup.  Ct  Rep.  016;  Lehigh  Water  Co.'s  Ap- 
peal, 102  Pa.  528;  Re  Mill  vale,  162  Pa.  374, 
29  AtL  641,  644;  Brummitt  v.  Ogden  Water- 
works Go.  88  UUh,  280,  93  Atl.  828;  Dona- 
hue T.  Morgan,  24  Colo.  389,  50  Atl.  1038; 
Elyria  Gas  ft  Water  Go.  v.  Elyria,  57  Ohio 
St  874,  40  N.  E.  835;  Bienville  Water  Sup- 
ply Od.  t.  lC^bil^  186  U.  S.  212,  46  L.  ed. 
1188,  tt  Sop.  Gt  Rep.  820. 

AMumiBf  that  the  water  company  is  en- 

tiilBd  to  Vm  "fftreet  rights"  it  claims  in  per- 

potoity,  there    Ib    no    limitation  impoaed 

thorobjr  ob  iho  tAitfe  rfghi  to  toniknei.^ 
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municipal  plant.     That  right  oaa  only  br 
restricted  by  contract. 

Helena  Waterworks  Co.  t.  Helena,  105  U 
S.  383,  49  L.  ed.  245,  25  Sup.  Ct  Rep.  40; 
Skaneateles  Waterworks  Co.  v.  Skaneateles, 
184  U.  S.  354,  46  L.  ed.  585,  22  Sup.  Ct. 
Rep.  400. 

Nothing  is  to  be  taken  against  a  munici- 
pality by  implication,  and  any  ambiguity 
is  to  be  resolved  in  favor  of  the  public 

Cleveland  Electric  R.  Go.  t.  Cleveland. 
204  U.  S.  116,  129,  61  L.  ed.  899,  405,  27 
Sup.  Ct.  Rep.  202;  Hamilton  Gaslight  ft 
Coke  Co.  T.  Hamilton,  146  U.  S.  258,  268. 
36  L.  ed.  963,  968,  13  Sup.  Ct.  Rep.  90; 
Blair  v.  Chicago,  201  U.  S.  400,  463,  467, 
50  L.  ed.  801,  827,  829,  26  Sup.  Ct.  Rep. 
427;  Knoxville  Water  Co.  v.  Knoxville,  200 
U.  6.  22,  33,  50  L.  ed.  353,  359,  26  Sup.  Ct. 
Rep.  224;  Slidell  t.  Grandjean,  111  U.  S. 
412,  438,  28  L.  ed.  321,  330,  4  Sup.  Ct  Rep. 
475;  Helena  Waterworks  Co.  v.  Helena. 
195  U.  S.  383,  49  L.  ed.  245,  25  Sup.  Ct. 
Rep.  40;  Long  Island  Water  Supply  Co.  v. 
Brooklyn,  166  U.  S.  685,  696,  41  L.  ed. 
11G5,  1168,  17  Sup.  Ct  Rep.  718;  Stein  v. 
Bienville  Water  Supply  Co.  141  U.  8.  67. 
35  L.  ed.  622,  11  Sup.Ct  Rep.  892;  Joplin 
V.  Southwest  Missouri  Light  Co.  191  U.  S. 
150,  157,  48  L.  ed.  127,  130,  24  Sup.  Ct 
Rep.  48;  Vicksburg  v.  Vicksburg  Water- 
works Co.  202  U.  S.  453,  469,  50  L.  ed.  1102, 
1111,  26  Sup.  Ct.  Rep.  660,  6  Ann.  Cas. 
253;  Lake  County  v.  Rollins,  130  U.  S.  662. 
670,  671,  32  L.  ed.  1060,  1063,  1064,  0  Sup. 
Ct.  Rep.  651. 

The  city  may  do  the  one  thing  or  the 
other,  if  it  so  determines,  but  is  not  bound  to 
do  either. 

Colby  University  v.  Canandaigua,  06  Fed- 
449;  Castle  Creek  Water  Co.  v.  Aspen,  76 
C.  C.  A.  516,  146  Fed.  8,  8  Ann.  Gas.  660; 
Denver  v.  New  York  Trust  Co.  110  C.  C.  A. 
24,  187  Fed.  890;  Long  v.  Duluth,  49  Minn. 
280,  32  Am.  St  Rep.  547,  51  N.  W.  013; 
Syracuse  Water  Co.  v.  Syracuse,  116  N.  Y. 
167,  5  L.RJL  646,  22  N.  E.  381;  Thomas  v. 
Grand  Junction,  13  Colo.  App.  80,  66  Pas. 
665. 

The  position  of  the  court  below  amount! 
to  a  restriction  on  the  city's  power  to  pro- 
vide itself  with  a  water  supply,  by  limiting 
such  supply  to  one  particular  plant  The 
grant  of  the  power  to  limit  itself  in  this  re- 
spect, and  the  exercise  of  the  power,  must 
both  appear,  either  ezpreaaly  or  by  neces- 
sary implication. 

Los  Angeles  v.  Loa  Angeles  City  Water  Oo. 
177  U.  &  558,  44  U  ed.  886,  80  Sap.  Ot 
Rep.  736;  Freeport  Water  Go.  T.  Vriiport 
180  U.  S.  687,  46  L.  ed.  679.  tl  Bos^  Ot 
Bi(».4MtHiM'  Qo^r.lm 
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182,  29  Sup.  Ct.  Rep.  60;  Joplin  t.  South- 
west Missouri  Light  Ca  191  U.  S.  150,  156; 
48  L.  ed.  127,  129,  24  Sup.  Gt.  Rep.  43: 
KnoxTille  Water  Go.  ▼.  Knoxrille,  200  U. 
8.  22,  50  L.  ed.  353,  26  Sup.  Ct  Rep.  224; 
Water,  Light,  k  Gaa.  Co.  ▼.  Hutchinson, 
207  U.  S.  385,  52  L.  ed.  257,  28  Sup.  Ct. 
Rep.  135;  Leadville  t.  Leadville  Sewer  Co. 
47  Oolo.  118,  107  Pao.  801. 

If  I  12  of  ordinance  44  only  reeerred  an 
option,  the  substitution  of  the  Toters  of 
the  eity  aa  the  proper  persons  to  exercise 
that  option,  in  place  of  the  council,  does 
not  impair  the  obligation  of  any  contract. 

Gehkoeh  Waterworks  Cq^  t.  Oshkosh,  187 
U.  S.  437,  47  L.  ed.  249,  28  Sup.  Ct.  Rep. 
234;  Owensboro  t.  Owenaboro  Waterworks 
Co.  191  U.  S.  358,  48  Lb  ed.  217,  24  Sup. 
Ct  Rep.  82. 

Authorizing  the  incurring  of  aa  indebted- 
ness for  a  municipal  plant,  in  ease  the  wa- 
ter company  refuses  to  sell,  can  only  be  an 
impairment  if  the  city  had  power  to  grant, 
and  had  granted,  aa  eoDsluBiTe  contract  to 
the  water  oompaaj,  m  had  agreed  not  to 
compete  with  it,  whieh  H  did  not  do. 

Skaaeateles  Waterworfca  Co.  t.  Skaneate- 
les^  184  U.  8.  354,  46  Lb  ed.  585,  22  Sup. 
Ct  Rep.  400;  Hamilton  Ckwlight  k  Coke 
Oo.  T.  HamUt(»,  146  U.  B.  258,  36  L.  ed. 
963,  13  Sup.  Ct  Rep.  90;  Blair  ▼.  Chicago, 
201  U.  8.  400,  468^  467,  50  L.  ed.  801,  827, 
829,  26  Sup.  Ct  Rep.  427;  Helena  Water, 
works  Co.  T.  Helena,  196  U.  8.  883-392,  49 
Jm  ed.  245-250,  25  Sup.  Ct  Rep.  40. 

If  the  dtj  had  the  right  to  erect  a  munici- 
pal plants  H  might  Tote  upon  the  question, 
and  authoriae  It^  erea  though  bj  so  doing 
it  might  daereaae  the  Tmlue  of  the  water 
company^  plant 

Skaneatelea  Waterworks  Od.  t.  Skaneate- 
lea,  184  U.  a  864^  863, 46  L.  ed.  585,  590,  22 
Sup.  Ct  Repw  400;  Hamilton  Gaslight  k 
Coke  Co.  T.  Hamilton,  146  U.  8.  258,  268,  36 
U  ed.  968,  968,  18  Sup.  Ct  Rep.  90. 

A  eitj  Biaj  owB  two  waterworica  MjttUmB 
if  it  maj  ofwa  one. 

Elyria  Gaa  k  Water  Oo.  ▼.  JDjtUl,  57 
Ohio  8t  874,  49  N.  B.  835. 

The  right  is  aa  unquestioned  aa  flie  ri|^t 
of  a  elty  to  OWB  a  munieipal  plant  after 
haTing  granted  a  franchise  (neither  ex- 
ehisife  nor  aonoompetitiTe)  to  a  private 
company. 

Knozrille  Water  Co.  t.  Knozrille,  200 
U.  8.  22,  50  Lb  od.  853,  26  Sup.  Ct  Rep. 
224;  Water,  L^ghl^  4  Gaa  Co.  t.  Hntehinsoa, 
207  U.  8.  385, 50  Lb  ed.  257, 28  Snpw  Ct  Rep. 
135;  Donahue  ▼•  Morgan,  24  Colo.  889,  50 
Pac  1038. 

The  intent  of  the  Toters  who  adopted  | 
fi64a  of  the  Denrer  diarter,  ezeept  as  it 
la  gathered  from  the  laiyiiage  thereof,  ia 
Mf  It,  ed. 


immaterial,  and  does  not  establish  the  legal 
relations  between  the  parties.  The  duty  of 
the  court  is  to  give  a  statute  a  construction 
that  will  enable  it  to  uphold  its  constitu- 
tionality, rather  than  a  construction  which 
would  make  it  Toid  (Wellmaker  t.  Terrell, 
3  Ga.  App.  791,  60  S.  E.  464;  Re  Bumette^ 
73  Kan.  609,  85  Pac.  575;  State,  Brown, 
Prosecutor,  ▼.  Union,  62  N.  J.  L.  142,  40 
Atl.  632),  and  to  say  whether  the  effect 
of  S  264a  as  adopted  impairs  the  obligation 
of  the  contract.  Does  it  impair  the  obliga- 
tion of  the  contract  to  buy?  Does  it  im- 
pair the  obligation  of  the  contract  to  re> 
new?  Does  it  impair  the  obligation  of  the 
contract  to  buy  or  renew?  There  can  only 
be  one  answer.  If  the  city  was  obligated, 
before  the  adoption  of  |  264a^  to  do  any  of 
these  things,  it  is  stiU  obligated,  and  | 
264a  can,  at  the  most,  be  construed  as  a  re- 
fusal to  perform,  and  as  such  it  constitutea 
no  impairment 

Dawson  t.  Columbia  Ave.  SaT.  Fund,  8.  D. 
Title  k  T.  Co.  197  U.  8.  178,  49  L.  ed.  718, 
25  Supw  Ct.  Rep.  420;  Newburyport  Water 
Co.  ▼.  Newburyport,  193  U.  S.  561,  48  L. 
ed.  795,  24  Sup.  Ct  Rep.  553;  Knoxville 
Water  Co.  t.  i:noxyille,  189  U.  S.  434,  47 
L.  ed.  887,  23  Sup.  Ct  Rep.  531;  St  Paul 
Gaslight  Co.  t.  St  Paul,  181  U.  8.  142,  45 
L.  ed.  788,  21  Sup.  Ct.  Rep.  575. 

Furthermore,  if  the  city  waa  obligated 
either  to  purchase  or  to  renew,  it  waa  ob- 
ligated to  do  so  prior  to  the  expiration  of 
the  eontract  evidenced  by  Ordinance  44  of 
1890— April  10,  1910.  Aa  it  had  not  per- 
formed by  that  date,  it  follows  that  on  the 
11th  day  of  April,  1910,  the  city's  breach  of 
ita  eontract  waa  complete,  or  else,  by  fail- 
ing to  renew,  it  had  automatically  elected  to 
purchase.  In  either  event  the  eity's  breach 
occurred  and  the  company's  right  of  action 
accrued  on  that  day.  No  subsequent  legis- 
lation can  alter  this  fact 

Dawson  ▼.  Columbia  Ave.  Sav.  Fund,  S.  D. 
Title  k  T.  Co.  197  U.  &.  178-181,  49  L.  ed. 
713-716,  25  Sup.  Ct.  Rep.  420. 

If  the  act  of  a  munidpality  whieh  ia 
claimed  to  impair  the  obligation  of  a  coa* 
tract  is  done  pursuant  to  statutory  author- 
ity given  prior  to  the  execution  of  the  oott- 
traet,  there  is  no  impairment 

Shawnee  Sewerage  k  Drainage  Co.  ▼• 
Steams,  220  U.  8.  462,  55  L.  ed.  544^  81 
Sup.  Ct  Rep.  452. 

Mere  impairment  of  the  value  of  a  eor- 
tract  is  not  impairment  of  its  obligation 
(Curtis  V.  Whitney,  13  WalL  68,  70,  80  Lb 
ed.  513,  514) ;  and  a  mere  refusal  of  a  dtf 
to  perform  a  contract  is  not  an  impairment 
(Dawson  v.  Columbia  Ave.  Sav.  Fund,  8.  D. 
Title  k  T.  Co.  lOT  U.  E.  Vl%»  ^  ^* 
25  Bup«  Ct. B«^.  \3S^^« 
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Bence  the  mere  fact  that  the  city  haa  re- 
fused to  pay  the  purchase  price  for  the 
plant  which,  the  bill  alleges  it  has  agreed  to 
Iniy  is  no  impairment  (St.  Paul  Gaslight  Go. 
T.  St  Paul,  181  U.  S.  142,  149,  46  L.  ed. 
788,  792,  21  Sup.  Ct.  Rep.  675);  and  the 
construction  of,  or  the  attempt  to  eon- 
struet,  a  municipal  plant,  when  the  city 
has  not  agreed  not  to  do  so,  is  no  impair- 
ment. 

Skaneateles  Waterworks  Co.  ▼.  Skaneate- 
lea,  184  U.  &  364,  46  L.  ed.  685,  22  Sup.  Ct. 
Rep.  400;  Helena  Waterworks  Co.  v.  Hel- 
ena, 196  U.  S.  383,  49  L.  ed.  245,  25  Sup.  a. 
Rep.  40;  Water,  Liight  &  Gas  Co.  v.  Hutch- 
inson, 207  U.  S.  385,  62  L.  ed.  257,  28  Sup. 
Ct.  Rep.  135. 

If  §  264a  is  not  adopted  pursuant  to  au- 
thority of  the  state,  there  can  be  no  "im- 
pairment" in  the  sense  in  which  that  term 
is  used  in  the  Federal  Constitution,  for 
such  "impairment"  must  be  the  act  of  or 
authorized  by  the  state. 

Hamilton  Gaslight  Co.  ▼.  Hamilton,  146 
U«  S.  258,  36  L.  ed.  963,  13  Sup.  Ct.  Rep. 
90;  Barney  t.  New  York,  193  U.  S.  430,  48 
L.  ed.  737,  24  Sup.  Ct.  Rep.  502. 

As  it  is  alleged  that  the  city  has  al- 
ready elected  to  purchase,  even  if  the  city 
has  no  power  to  obtain  by  purchase  a  water 
plant  already  constructed,  and  at  the  same 
time  to  construct  a  municipal  plant,  all 
that  is  stated  is  a  lack  of  power  in  the 
city  to  construct  its  own  plant,  and  its 
attempt  to  do  so,  being  unauthorized,  is 
Toid  for  want  of  power,  and  can  in  no  wise 
interfere  with  its  obligation  to  purchase. 

Hamilton  Gaslight  &  Coke  Co.  v.  Hamil- 
ton, 146  U.  S.  258,  36  L.  ed.  963,  13  Sup. 
Ct  Rep.  90;  Barney  t.  New  York,  193  U. 
a  430,  48  L.  ed.  737,  24  Sup.  a.  Rep.  502; 
McCain  v.  Des  Moines,  174  U.  S.  168,  43  L. 
ed.  936,  19  Sup.  Ct.  Rep.  644. 

As  there  is  no  exclusive  or  noncompetitive 
contract,  the  city  may  erect  a  municipal 
plant  without  depriving  the  company  of  its 
property  without  due  process  of  law. 

Knoxville  Water  Co.  v.  Knoxville,  200  U. 
8.  22,  60  L.  ed.  353,  26  Sup.  Ct.  Rep.  224 

And  as  it  may  construct  a  municipal 
plant  without  offering  a  company  supplying 
water  anything  for  its  plant,  it  may,  a 
fariiori,  offer  it  $7,000,000  therefor.  As  a 
matter  of  fact,  this  offer  was  perfectly 
gratuitous.  There  was  no  obligation  on  the 
city  to  offer  the  water  company  anything 
for  its  property.  How,  then,  can  it  be  said 
that  the  offer  deprives  the  company  of  its 
property? 

Seattle  Electric  Co.  v.  Seattle,  R.  &  S.  R. 

Go.   107  C.  C.  A.  421,  185  Fed.  365;   New- 

haryport  Water  Co.  v.  Newburyport,   193 

U.  a.  561,  48  L.  ed.  795,  24  Sup.  Ct.  Rep. 

SSS;  SkmnetLteleB  Waterworki  Co.  t.  SIua- 
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eateles,  184  U.  S.  354,  307,  46  L.  ed.  585, 
592,  22  Sup.  Ct.  Rep.  400;  Hamilton  Gas- 
light Co.  V.  Hamilton,  146  U.  S.  258,  268, 
269,  36  L.  ed.  963,  968,  18  Sup.  Ct  Rep.  90; 
Bienville  Water  Supply  Co.  v.  Mobile,  186 
U.  S.  212,  219,  46  L.  ed.  1132,  1135,  22  Sup. 
Ct  Rep.  820;  Lehigh  Water  Co.  v.  Easton, 
121  U.  S.  388,  390,  391,  30  L.  ed.  1059,  1060, 
7  Sup.  Ct.  Rep.  916. 

It  may  be  that  the  attempt  by  a  city  to 
act  under  a  void  law  is  not  acting  under 
due  process  of  law,  but  it  is  not  the  depri- 
vation of  property  without  due  process  of 
law  (McCain  v.  Des  Moines,  174  U.  S.  168, 
43  L.  ed.  936,  19  Sup.  Ct  Rep.  644);  and 
even  if  the  law  is  void  because  unauthor- 
ized, the  complainant  in  this  case  has  no 
right  to  attack  it  on  that  ground. 

Meridian  v.  Farmers'  Loan  k  T.  Co.  74  C 
C.  A.  221,  143  Fed.  67,  6  Ann.  Cas.  599. 

In  the  absence  of  a  special  inhibition, 
several  distinct  and  separate  subjects  may 
be  submitted  for  consideration.  And  this 
is  the  law  as  to  all  Constitutions,  charters, 
amendments,  statutes,  ordinances,  or  laws 
of  any  kind  whatever. 

People  ex  rel.  Elder  v.  Sours,  31  Colo. 
369,  102  Am.  St  Rep.  34,  74  Pac.  167;  Nes- 
bit  V.  People,  19  Colo.  441,  36  Pac  221; 
David  V.  Portland  Water  Committee,  14  Or. 
98,  12  Pac.  174. 

The  revision  of  an  act  incorporating  a 
municipality  has  always  been  construed  as 
embracing  but  one  subject,  as  has  an  act 
to  revise  and  consolidate  the  several  acts 
in  relation  to  the  charter  of  a  city. 

Louisiana  t.  Pilsbury,  105  U.  8.  278,  26 
L.  ed.  1090;  Montclair  Twp.  v.  Ramsdell, 
107  U.  S.  147,  27  L.  ed.  431,  2  Sup.  Ct.  Rep. 
391;  Atty.  Gen.  ex  rel.  Crane  v.  Amos,  60 
Mich.  372,  27  N.  W.  671 ;  Harris  v.  People, 
59  N.  Y.  599. 

Denver  was  made  a  "home-rule"  city  by 
article  20  of  the  Constitution  of  Colorado. 
When  that  amendment  was  adopted,  and 
the  city  and  county  was  granted  thereby 
the  power  to  make  and  amend  its  own 
charter,  it  succeeded  to  all  of  the  powers 
of  the  legislature  in  that  respect 

EJernan  v.  Portland,  57  Or.  454,  37  L.R.A. 
(N.S.)  332,  111  Pac.  379,  112  Pac.  402;  Piatt 
V.  San  Francisco,  158  Cal.  74,  110  Pac.  304; 
Ex  parte  Smith,  231  Mo.  Ill,  132  S.  W. 
607;  Eugene  v.  Willamette  Valley  Co.  52 
Or.  490,  97  Pac.  817. 

A  proposed  amendment  to  a  city  charter 
consisting  of  several  sections,  all  relating 
to  the  same  subject,  a  description  of  the 
amendment  on  the  ballots,  which  required 
the  voter  to  vote  for  or  against  the  entire 
amendment  was  not  objectionable  for  fail- 
ure to  submit  in  such  form  that  each  see- 
tion  of  the  amendment  might  be  voted  on 
Bepax».\itlj. 
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State  ez  rel.  Lowman  &  H.  Stationery  A 
Printing  Co.  ▼.  Riplinger,  30  Wash.  281,  70 
Pae.  748. 

If  all  the  provisions  of  the  bill  have  a 
natural  relation  and  connection,  then  the 
subject  is  single,  and  this,  too,  though  the 
bill  contains  manj  provisions. 

People  ex  rel.  Elder  v.  Sours,  81  Colo. 
401,  102  Am.  St  Rep.  34,  74  Pac.  167. 

The  enactment  or  amendment  of  a  mu- 
nicipal charter  bj  voting  for  separate  sec- 
tions might  destroy  the  efficacy  of  the  pro- 
posed plan  of  city  government,  or  very 
much  delay  its  adoption. 

Eugene  t.  Willamette  Valley  Co.  52  Or. 
490,  07  Pac  817. 

The  court  must  ask:  Had  the  city  the 
power  to  submit  the  amendment  in  the  form 
in  which  it  did  submit  it?  and  not:  Had 
the  voters  the  right  to  require  each  separate 
matter  provided  for  in  the  amendment  sub- 
mitted to  them  separately? 

C.  B.  Nash  Co.  v.  Council  Bluffs,  174  Fed. 
182;  Farmers'  Loan  k  T.  Go.  v.  Sioux  Falls, 
69  C.  C.  A.  373,  136  Fed.  721 ;  Garrigus  v. 
Parke  County,  39  Ind.  66;  Swann  ▼.  Murray, 
146  Ky.  148,  142  S.  W.  244;  State  ex  rel. 
Columbia  t.  Allen,  183  Mo.  283,  82  8.  W. 
103. 

And,  furthermore,  we  may  well  question 
the  right  of  the  water  company  to  complain 
of  any  wrong  done  to  the  voter. 

Kieman  v.  Portland,  223  U.  S.  161,  164, 
66  L.  ed.  386,  388,  32  Sup.  Ct  Rep.  231. 

Where  there  is  a  repugnancy  between  a 
eonstitutional  amendment  and  some  provi- 
sion in  the  original,  which  cannot  be  so  con- 
strued as  to  have  them  both  stand,  the  origi- 
nal must  be  deemed  to  have  been  repealed  by 
the  amendment. 

Board  of  Public  Instructions  v.  Polk 
County,  68  Fla.  391,  60  So.  674;  People  ex 
reL  Killeen  v.  Angle,  109  N.  Y.  664, 17  N.  E. 
413;  Popfinger  v.  Yutte,  102  N.  Y.  38,  6  N. 
E.  259;  SUte  t.  Oox,  8  Ark.  436;  Austin  v. 
McCal]^  —  Tex.  Civ.  App.  —  ,  67  8.  W.  192; 
State  ex  rel.  Lowman  k  H.  Stationery  k 
Printing  Go.  v.  Riplinger,  30  Wash.  281,  70 
Pae.  748;  State  ex  rel.  Rudolph  v.  Hutchin- 
son, 134  Wis.  283,  114  N.  W.  453. 

To  construct  and  maintain  a  municipal 
plant  is  not  to  deprive  a  private  water  com- 
pany of  its  property  without  due  process  of 
law, 

Knoxville  Water  Co.  v.  Knoxville,  200 
U.  8.  22,  50  L.  ed.  353,  26  Sup.  Ct.  Rep.  224. 
By  the  adoption  of  article  20  of  the  Con- 
stitution of  Colorado,  which  creates  the  city 
and  eonnty  of  Denver,  the  republican  form  of 
government  established  by  the  Federal  Con- 
stitution is  not  destroyed. 

Pasifle  States  Teleph.  k  Teleg.  Co.  v.  Ore- 
gon, 223  U.  S.  118,  56  L.  ed.  877,  82  Sup.  Ct. 
Bcp.  £24;  Tajlor  r.  Beekham,  178  U.  8.  648, 
§f  It, 


44  L.  ed.  1187,  20  Sup.  Ct  Rep.  890,  lOOO; 
Luther  v.  Borden,  7  How.  1, 12  L.  ed.  581. 

The  people  have  all  the  powers  of  the 
legislature  with  reference  to  the  Constitii- 
tion. 

People  ex  rel.  Atty.  Gen.  v.  Cassiday,  50 
Colo.  503, 117  Pac.  357;  Londoner  v.  Denver, 
52  Colo.  15,  119  Pac  156. 

If  this  were  an  act  of  the  legislature,  a 
title  to  the  amendment  to  the  effect  that  it 
was  an  act  to  amend  the  charter  of  the  city 
of  Denver  would  be  sufficient  to  cover  any- 
thing that  the  legislature  might  see  fit  to 
include  concerning  the  city  of  Denver. 

Rice  V.  Colorado  Smelting  Co.  28  Colo. 
519,  66  Pac.  894;  Edwards  v.  Denver  ft  R.  O. 
R.  Co.  13  Colo.  59,  21  Pac  1011;  Trozzo  T. 
People,  51  Colo.  325, 117  Pac  150;  Heller  t. 
People,  2  Colo.  App.  459,  31  Pac  773;  State 
ex  rel.  Lowman  k  H.  Stationery  k  Printing 
Co.  V.  Riplinger,  30  Wash.  281,  70  F^c  748; 
People  ex  rel.  Rochester  v.  Briggs,  50  N.  Y. 
554. 

The  grants  of  1870  and  1874  contained  no 
clause  as  to  successors  or  assigns,  but  were 
limited  to  the  water  company  itself.  As  no 
time  was  mentioned,  it  is  settled  law  thai 
the  grant  certainly  expired  when  the  cor- 
poration ceased  to  exist. 

Virginia  Canon  Toll  Road  Co.  v.  People, 
22  Colo.  429,  37  L.R.A.  711,  45  Pao.  398; 
Leadville  v.  Leadville  Sewer  Co.  47  Cblo. 
118,  107  Pac  801;  Omaha  Electric  Light  k 
P.  Co.  V.  Omaha,  102  a  C.  A.  601,  179  Fed. 
455;  St.  Clair  County  Tump.  Oo.  v.  Illinoit, 
96  U.  S.  63,  24  L.  ed.  651 ;  Blair  v.  Chicago, 
201  U.  S.  400,  50  L.  ed.  801,  26  Sup.  Ct.  Rep. 
427. 

The  grants  of  1870,  1874,  and  1890  are 
franohises,  and  net  perpetual  street  rights, 
or  contracts  free  from  limitations  impoaed 
by  provisions  as  to  franchises. 

MePfaee  k  M.  Co.  v.  Union  P.  R.  Oo.  87 
C.  a  A.  619,  158  Fed.  6. 

Messrs.  Olayton  O.  Dorsey  and  Goimld 
Hughes  argued  the  cause  and  filed  a  brief 
for  the  Denver  Union  Water  Company  ot 
al.: 

In  contracting  for  a  water  supply  lor 
itself  and  its  inhabitants,  a  city  is  not  exer- 
cising its  governmental  or  legislative  powers, 
but  its  business  or  proprietary  powers. 
Such  powers  are  plenary  and  unlimited,  save 
by  the  duty  to  exercise  them  with  reasoniablo 
discretion,  or  as  they  may  be  exprmdj 
limited  by  statute  or  charter. 

Dill.  Mun.  Corp.  5th  ed.  68  109,  1803,  p. 
2134,  note  3;  Walla  WaUa  v.  Walla  WalU 
Water  Co.  172  U.  S.  1,  8,  9,  43  L.  ed.  841, 
345,  19  Sup.  a.  Rep.  77;  Illinois  Tmst  4 
Sav.  Bank  v.  Arkansas  City,  34  UELA.  518^ 
22  C.  C.  A.  ITl,  4<(i  \3.%,  K^^'tfA.'V^^^^ 
Vl\\  PVk«a  1?%ik  'ROTtct  O^-  ^-  ^»sst%^^ 
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Spring!,  44  C.  G.  A.  333,  106  Fed.  1 ;  Omsha 
Water  06.  t.  Omaha,  12  LuR.A.(N.S.)  736, 
77  a  0.  A.  267,  147  Fed.  1 ;  Omaha  Water 
Oo.  T.  Omaha,  89  0.  a  A.  205,  162  Fed.  225, 

15  Ann.  Oaa.  498;  Tuttle  Broi.  v.  Cedar 
Rapids,  00  C.  C.  A.  606,  176  Fed.  86;  Colo- 
rado Spring!  T.  Colorado  Citj,  42  Colo.  75, 
04  Pac.  316;  Colorado  Springs  t.  Colorado 
4  S.  R.  Co.  88  Colo.  112,  88  Pao.  820;  Denver 
Tramway  Oo.  t.  Londoner,  20  Colo.  157,  87 
Pac  723. 

ETery  arrangement  between  a  city  and  a 
priTate  individual  or  corporation  relative 
to  the  famishing  of  a  water  supply  for  the 
municipality  and  its  inhabitants  involves,  at 
the  commencement  of  such  relation,  three 
distinct  features.  These  are:  (a)  The 
grant  by  the  city  to  the  private  individual 
or  corporation  of  the  right  to  lay,  maintain, 
and  operate  in  the  streets  and  public  ways  of 
the  city  the  pipes  and  other  apparatus  for 
the  distribution  of  water;  (b)  the  contract 
with  the  municipality  with  reference  to  the 
furnishing  of  a  supply  for  municipal  pur- 
poses, the  price  to  be  paid  therefor,  and  the 
other  conditions  thereof;  (c)  also,  ordi- 
narily, an  agreement  that  the  municipality 
will  for  a  certain  period  of  time  refrain 
from  exercising  its  powers  to  regulate  rates, 
and  that  during  said  period  the  rates  to  be 
charged  private  consumers  shall  not  exceed 
a  certain  maximum  fixed  by  the  agreement. 

DilL  Mun.  Corp.  S  1304,  p.  2145;  Vin- 
Cannes  v.  Citizens'  Gaslight  Co.  132  Ind.  114, 

16  L.R.A.  485,  31  N.  E.  573;  Kaukauna 
Electric  Light  Co.  v.  Kaukauna,  114  Wis. 
827,  80  N.  W.  542. 

The  street  right,  when  granted,  is  a  vested 
property  right, — an  easement  in  the  street. 
It  has  sometimes  been  said,  because  the 
power  to  make  such  a  grant  in  respect  of 
public  highways  rests  primarily  in  the  state, 
therefore  when  the  municipality,  as  s^^nt 
of  the  state,  and  by  its  authority,  makes 
such  a  grant,  it  acts  in  its  public  or  govern- 
mental capacity.  But  under  recent  decisions 
of  this  court,  and  those  of  other  courts 
which  it  has  approved  and  adopted,  it  seems 
dear  that  such  a  grant  is  not  different  in 
legal  effect  from  the  conveyance  of  an  ease- 
ment by  a  private  individual.  Therefore  it 
is  proper  to  say  that  even  in  respect  to  this 
the  municipality  acts  in  its  proprietary  ca- 
pacity. 

Detroit  Citizens'  Street  R.  Co.  v.  Detroit, 

26  L.R.A.  667, 12  C.  C.  A.  365,  22  U.  S.  App. 

570,  64  Fed.  628;  People  v.  O'Brien,  111  N. 

Y.  1,  2  L.RJL.  255,  7  Am.  St.  Rep.  684,  18 

K.  E.  692 ;  Louisville  v.  Cumberland  Teleph. 

ft  Teleg.  Co.  224  U.  S.  649,  661,  664,  56  L. 

ed.  934,  939,  940,  32  Sup.  Ct.  Rep.  572 ;  De- 

irolt  y.  Detroit  Citizens'  Street  R.  Co.  184 

U  8.  368,  395;  40  JL  6d«  502,  610,  22  Sup. 
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Ct.  Rep.  410;  Minneapolis  v.  Minneapolis 
Street  R.  C6.  215  U.  S.  417,  54  L.  ed.  259,  30 
Sup.  Ct.  Rep.  118. 

On  December  16, 1870,  the  easement  in  the 
streets  was  granted.  It  ever  since  has  been 
and  is  now  a  vested  property  right.  The 
relation  then  begun  has  continued  without 
interruption  to  the  present  day. 

DilL  Mun.  Corp.  %  1212;  Detroit  Citizens' 
Street  R.  Co.  v.  Detroit,  26  L.RJL  667,  12 
C.  C.  A.  365,  22  U.  S.  App.  570,  64  Fed.  628; 
Atchison  Street  R.  Co.  v.  Missouri  P.  R.  Ga 
31  Kan.  660,  3  Pac  284;  Whitsett  v.  Unioa 
Depot  ft  R.  Co.  10  Colo.  243,  15  Pac  339; 
Colorado  C.  Co.  v.  Mollandin,  4  Cole  154; 
Levis  V.  Newton,  75  Fed.  884,  25  C.  C.  A. 
161,  49  U.  S.  App.  266,  79  Fed.  715;  An- 
drews V.  National  Foundry  ft  Pipe  Works, 
10  G.  G.  A.  60,  18  U.  S.  App.  458,  24  U.  S. 
App.  81,  61  Fed.  782;  Columbus  v.  Union  P. 
Co.  70  C.  C.  A.  207, 137  Fed.  860;  Owensboro 
V.  Cumberland  Teleph.  ft  Teleg.  Co.  99  C.  G. 
A.  1,  174  Fed.  739;  Quincy  v.  Bull,  106  Dl. 
337;  Oregsten  ▼.  Chicago,  145  lU.  461,  36 
Am.  St.  Rep.  496,  34  N.  E.  426;  Des  Moines 
Street  R.  Co.  v.  Des  Moines  Broad-Gauge 
Street  R.  Co.  78  Iowa,  513,  33  N.  W.  610,  85 
N.  W.  602 ;  Brown  v.  Duplessis,  14  La.  Ann. 
854;  Shreveport  Traction  Co.  v.  Shreveport, 
122  La.  1,  129  Am.  St  Rep.  845,  47  Sa  40. 

The  grant  of  street  rights  covered  not  only 
the  city  as  it  then  existed,  but  any  addi- 
tions that  might  thereafter  be  made  thereto. 
This  was  proper,  effective,  snd  enforceable 

Dill.  Mun.  Corp.  %  1304,  p.  2143;  SeatUe 
Lighting  Co.  v.  Seattle,  54  Wash.  0, 102  Pac 
767, 18  Ann.  Oss.  1117;  People  ex  rel.  Wood- 
haven  Gaslight  Co.  v.  Deehan,  153  N.  T.  528, 
47  N.  E.  787 ;  Grand  Rapids  v.  Grand  Rapids 
HydrauUc  Co.  66  Mich.  606,  33  N.  W.  749. 

By  the  acceptance  of  this  grant,  and  the 
occupation  thereunder,  with  pipes  and  dis- 
tributing apparatus,  of  a  substantial  part  of 
the  streets  covered  thereby,  the  street  right 
became  a  vested  and  irrevocable  property 
right,  not  only  in  respect  of  the  territory  ac- 
tually then  occupied,  but  also  in  respect  of 
all  territory  authorized  to  be  occupied,  in- 
cluding additions  thereafter  to  be  made  to 
the  city. 

Mercantile  Trust  Oo.  v.  Denver,  161  Fed. 
769;  Southern  Bell  Teleph.  ft  Teleg.  Co. 
V.  Mobile,  162  Fed.  523;  Chicago  Municipal 
Gaslight  ft  Fuel  Co.  v.  Lske,  130  111.  42,  22 
N.  E.  617;  Indianapolis  Cable  Street  R.  Co. 
V.  Citizens'  Street  R.  Co.  127  Ind.  369,  8 
L.R.A.  539,  24  N.  E.  1054,  26  N.  E.  893; 
People  V.  O'Brien,  111  N.  T.  1,  2  L.ILA.  255, 
7  Am.  St  Rep.  684,  18  N.  E.  602;  Elliott, 
Roads  ft  Streets,  2d  ed.  S  752;  Knoxville  v. 
Africa,  23  C.  C.  A.  252,  47  U.  S.  App.  74, 
1 246,  77  Fed.  501;  Detroit  Citiaens'  Street 
^B.Oo.^.I>aVxoV^^'^\lSLIuWT,12  C.  a  A. 
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S66,  22  U.  8.  App.  670,  04  Fed.  628;  Miner 
V.  New  York  C.  R.  Co.  123  N.  Y.  242,  25  N. 
E.  339 ;  Detroit  v.  Detroit  Citizens'  Street  R. 
Co.  184  U.  6. 368,  46  L.  ed.  592,  22  Sup.  Ct. 
Rep.  410;  Minneapolis  v.  Minneapolis  Street 
R.  Co.  215  U.  S.  417,  430,  54  L.  ed.  259, 
269,  30  Sup.  Ct  Rep.  118;  DilL  Mun.  Corp. 
§  1265,  pp.  2050,  2154;  Louisville  ▼.  Cum- 
berland Teleph.  k  Teleg.  Co.  224  U.  S.  649, 
601,  56  L.  ed.  934,  939,  32  Sup.  Ct.  Rep.  572. 

Such  right  was  assignable,  and  passed  to 
the  water  company's  corporate  successors. 

LouisTille  t.  Cumberland  Teleph.  &  Teleg. 
Co.  224  U.  S.  649,  662,  56  L.  ed.  934,  940,  32 
Sup.  Ct.  Rep.  572;  Colorado  Springs  t. 
Colorado  &  S.  R.  Co.  38  Colo.  113,  89  Pac 
820;  Austin  v.  Bartholomew,  46  C.  (X  A. 
327,  107  Fed.  349. 

From  and  after  the  date  of  the  ordinance 
of  December  16,  1870,  and  by  virtue  thereof, 
the  Denver  City  Water  Company  and  its 
Miceessors  had  a  vested  right  to  lay,  main- 
tain, and  operate  pipes,  mains,  and  appa- 
ratus for  the  distribution  of  water  in  the 
streets,  alleys,  and  public  places  of  Denver 
and  all  additions  thereto;  and  such  right 
was  not  limited  by  the  corporate  life  of  the 
original  grantee,  nor  by  the  period  of  seven- 
teen years  mentioned  in  the  contract  of 
1874,  but  was  unlimited  in  its  duration. 
Even  if,  for  the  purpose  of  argument  only, 
we  should  take  that  view  of  the  situation 
most  unfavorable  to  the  contentions  of  the 
water  company,  the  result  would  be  that, 
prior  to  the  expiration  of  the  seventeen-year 
period  mentioned  in  the  contract  of  May  9, 
i874,  the  street  right  was  irrevocable^  but 
might  have  been  revoked  thereafter,  except 
for  the  express  agreement  contained  in  or- 
dinance No.  44  of  the  series  of  1890,  to  the 
effect  that  it  should  never  be  revoked  unless 
and  until  the  city  should  purchase  the  plant. 

Des  Moines  City  R.  Co.  r.  Des  Moines,  151 
Fed.  854;  Farmers'  Loan  k  T.  Co.  v.  Sioux 
Falls,  131  Fed.  890. 

The  circumstances  and  conditions  which 
preceded,  surrounded,  and  induced  the  mak- 
ing of  tho  contract  should  be  considered. 

Chicago,  R.  I.  k  P.  R.  Go.  v.  Denver  k  R. 
G.  R.  Co.  143  U.  S.  596,  609,  36  L.  ed.  277, 
281,  12  Sup.  Ct  Rep.  479;  Rockefeller  v. 
Merritt,  36  L.RJl.  633,  22  C.  C  A.  608,  40 
U.  S.  App.  666,  76  Fed.  909;  Winona  k  St 
P.  I>and  Go.  v.  Minnesota,  169  U.  8.  526,  631, 
40  L.  ed.  247,  249,  16  Sup.  Ct  Rep.  83; 
Union  P.  R.  Ca  r.  Chicago,  R.  I.  ft  P.  R.  Co. 
163  U.  S.  664,  582,  41  L.  ed.  266,  271,  16 
Sup.  Ct  Rep.  1173;  United  SUtes  t.  UUh, 
N.  ft  a  Stag«  Co.  199  U.  S.  414,  423,  60  L. 
ed.  251,  266,  26  Sup.  Gt  Rep.  69;  United 
SUtea  T.  Gibbons,  109  U.  S.  200,  201,  27 
L.  ed.  906,  3  Sup.  Ct  Rep.  117;  Aoeumulator 
Co.  ▼.  Dubuque  8t9«el  R.  Ott,  12  &  0.  A.  87, 
•7  JU  eO, 


27  U.  8.  App.  864,  64  Fed.  70;  Cook  T. 
Foley,  81  G.  C.  A.  237,  162  Fed.  41;  Louis- 
ville  V.  Cumberland  Teleph.  ft  Teleg.  Go.  224 
U.  S.  649,  663,  56  L.  ad.  934,  940,  82  8ap. 
Ct.  Rep.  572. 

Contracts  between  water  companies  and 
municipalities,  imposing  an  unconditional 
obligation  upon  the  eity  to  purchase  the 
wster  company's  plant  at  the  end  of  the 
contract  period,  are  by  no  means  unusuaL 

National  Waterworks  Ca  T.  Kansas  City, 
27  luRjL.  827,  10  G.  a  A.  653,  27  U.  8. 
Appw  165,  62  Fed.  863;  Los  Angeles  City 
Water  Co.  r.  Los*  Angeles,  103  Fed.  711. 

In  contracting  for  a  water  supply  for  itself 
and  its  inhabitants,  a  city  exercises  its  pri- 
vate or  proprietary,  and  not  its  gorem- 
mental,  powers,  and  is  subject  to  the  same 
rules  of  ethics,  morals,  snd  law  as  would 
control  between  private  individuals. 

Des  Moines  City  R.  Ca  v.  Des  Moines,  161 
Fed.  864;  National  Waterworks  Oa  ▼. 
Kansas  City,  27  L.R.A.  827,  10  a  a  A.  668, 
27  U.  S.  App.  165,  62  Fed.  853. 

At  the  expiration  of  the  tweii^jsar 
period  the  city  must  either  purehtM  sr 
allow  the  contract  to  continue;  and  a  faihirs 
to  purchase  at  the  time  specified  in  tha  mm* 
tract  brought  into  operation  the  attemtiiTa 
obligation  of  the  city  to  continue,  and  ta 
recognize  and  effectuate  the  eontinuanea  a^ 
the  contract  for  an  additional  period  of 
twenty  years. 

Los  Angeles  City  Water  Cd.  t.  Los  An- 
geles, 103  Fed.  711;  Los  Angeles  City  Watar 
Co.  V.  Los  Angeles,  88  Fed.  720,  177  U.  8. 
558,  44  L.  ed.  886,  20  Sup.  Ct  Rap.  789; 
National  Waterworks  Go.  v.  Kansas  Gitj,  B7 
L.RJ^.  827,  10  C.  C.  A.  653,  27  U.  8.  App. 
165,  62  Fed.  863. 

Instances  are  very  common  where  ilia  wovd 
"ntay^  is  used  as  a  synonym  for  "shall'*  ar 
"must." 

Northwestern  Mut  L.  Ins.  Go.  ▼.  Kalt]i» 
23  C.  G.  A.  196,  40  U.  S.  App.  706,  77  Fed. 
374;  Long  Island  R.  C6.  y.  Conklin,  32  Barb, 
381;  Den  ex  dem.  Snowhill  v.  Snowhill,  28 
N.  J.  L.  447. 

Provisions  in  leases,  giving  the  option  to 
the  landlord,  at  the  expiration  of  a  fixed 
term,  of  purchasing  the  improvements  which 
the  tenant  may  make,  and  likewise  giving 
the  option  to  the  landlord  of  renewing  the 
term,  all  framed  in  permissive  language 
only,  are  uniformly  held  to  reqiiire  the  land- 
lord either  to  purchase  or  to  ranew,  and  to 
prohibit  him  from  refusing  to  do  one  or  tha 
other. 

Bullock  T.  Grinstead,  96  Ky.  261,  24  8.  W. 
867;  Hopkins  v.  Gilmsji,  22  Wis.  476;  King 
V.  Wilson,  98  Va.  259,  36  8.  S.  727. 

Any  doubt  whatever  aa  tA  ^%  \&»Kii2n%  ta. 
eontraat  «^d«nead\x^  oT^Vaax«%  K^  ^w^^>sft 
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«Biirely  removed  by  the  praciieal  con- 
■iraction  placed  upon  the  eontnct  both  by 
the  city  and  the  water  company,  contem- 
poraneoualy  with  its  execution  and  ever 
since,  which  has,  by  operation  of  the  doc- 
trine of  estoppel,  become  fixed  and  irrevo- 
eable^  and  not  subject  to  change  by  any  such 
reversal  of  position  as  was  attempted  by  the 
city  in  May,  1910. 

Cavazos  v.  Trevino,  6  Wall.  773,  786, 18  L. 
ed.  813,  815;  Chicago  v.  Sheldon,  9  Wall.  50, 
54,  19  L.  ed.  504,  596;  Brooklyn  L.  Ins.  Co. 
V.  Dutoher,  95  U.  S.  269,  273,  24  L.  ed.  410, 
411 ;  Steinbach  v.  Stewart,  11  Wall.  566,  576, 
20  L.  ed.  56,  58;  Paige  v.  Banks,  13  Wall. 
608, 616, 20  L.  ed.  709,  711 ;  Topliff  v.  Topliff. 
122  U.  S.  121, 131, 30  L.  ed.  1110, 1114, 7  Sup. 
Ct.  Rep.  1057 ;  District  of  Columbia  v.  Galla- 
her,  124  U.  S.  505,  510,  31  L.  ed.  526,  527,  8 
Sup.  Ct.  Rep.  585;  Knox  County  v.  Ninth 
Nat.  Bank,  147  U.  S.  91,  99,  37  L.  ed.  93,  96, 

13  Sup.  Ct.  Rep.  267 ;  Constable  v.  National 
S.  S.  Co.  154  U.  S.  51,  95,  38  L.  ed.  903,  921, 

14  Sup.  Ct.  Rep.  1062;  Huntting  Elevator 
Co.  V.  Bosworth,  179  U.  S.  415,  435,  45  L.  ed. 
256,  265,  21  Sup.  Ct  Rep.  183;  Lowrey  v. 
Hawuii,  206  U.  S.  206,  218,  51  L.  ed.  1026, 
1032,  27  Sup.  Ct.  Rep.  622;  Long-Bell  Lum- 
ber Co.  V.  Stump,  30  C.  C.  A.  260,  57  U.  S. 
App.  546,  86  Fed.  574 ;  Chicago  G.  W.  R.  Co. 
Co.  V.  Northern  P.  R.  Co.  42  C.  C.  A.  25,  101 
Fed.  792;  Fitzgerald  v.  First  Nat.  Bank, 
52  C.  G.  A.  276,  114  Fed.  474;  Manhattan 
L.  Ins.  Co.  V.  Wright^  61  C.  C.  A.  138,  120 
Fed.  82;  Cook  v.  Foley,  81  C.  C.  A.  237,  152 
Fed.  41;  Colorado  Springs  v.  Colorado  &  S. 
R.  Co.  38  Colo.  112,  89  Pac.  820;  Morgan  v. 
Chicago  ft  A.  R.  Co.  96  U.  S.  716,  720,  24 
Lb  ed.  743,  744;  Dickerson  v.  Colgrove,  100 
U.  S.  578,  580,  25  L.  ed.  618,  619;  Union  P. 
R.  Co.  V.  McAlpine,  129  U.  S.  314,  32  L.  ed. 
676,  9  Sup.  Ct.  Rep.  286;  Given  v.  Times- 
Republican  Printing  Co.  52  C.  C.  A.  40,  114 
Fed.  92;  Gelpcke  v.  Dubuque,  1  Wall.  175,  17 
L.  ed.  520;  Leete  v.  Pacific  Mill  &  Min.  Co. 
88  Fed.  957;  District  of  Columbia  v.  Galla- 
ber,  124  U.  S.  505,  31  L.  ed.  526,  8  Sup.  Ct 
Rep.  585;  3  Abbott,  Mun.  Corp.  p.  2165; 
Zabriskie  v.  Cleveland,  C.  &  G.  R.  Co.  23 
How.  381,  400,  16  L.  ed.  488,  497 ;  Bissell  v. 
Jeffersonville,  24  How.  287,  300,  16  L.  ed. 
664,  672;  Moran  v.  Miami  Coun^,  2  Black, 
722,  723,  17  L.  ed.  342,  344;  Randolph 
County  V.  Poet,  93  U.  S.  502,  513,  23  L.  ed. 
957,  959;  Indiana  v.  Milk,  11  Biss.  197,  11 
Fed.  389;  Woodruff  v.  Trapirall,  10  How. 
190,  208,  13  L.  ed.  383,  390;  Beadles  v. 
Smyser,  209  U.  S.  393,  402,  62  L.  ed.  849, 
853,  28  Sup.  Ct.  Rep.  522;  Clark  v.  Wash- 
ington, 12  Wheat.  40,  6  L.  ed.  544;  Knox 
County  V.  Aspinwall,  21  How.  539,  16  L.  ed. 

208;  Mercer  County  v.  Hacket,  1  Wall.  83, 

J7  L.  ed.  648;  Vian  Hostrup  t.  Madiaon,  1 
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WalL  291, 17  L.  ed.  538;  Meyer  v.  MoMsatiM^ 
1  Wall.  384, 17  L.  ed.  564 ;  Marshall  Omaty 
V.  Schenck,  5  WalL  772,  18  L.  ed.  566; 
Kenicott  v.  Wayne  County,  16  WalL  462,  81 
L.  ed.  319;  Pendleton  County  v.  Amy,  IS 
Wall.  297,  20  L.  ed.  579;  Nugent  v.  Putaaa 
County,  19  Wall.  241,  22  L.  ed.  8S;  Convene 
V.  Ft.  Scott,  92  U.  S.  503,  23  L.  ad.  021; 
Moultrie  County  v.  Rockingham  Ten-Cant 
Sav.  Bank,  92  U.  8.  631,  23  L.  ed.  631; 
Hitchcock  V.  Galveston,  96  U.  8.  841,  861,  24 
L.  ed.  659,  662;  Boone  County  t.  Biurlingfeom 
&  M.  River  R.  Co.  139  U.  a  684,  86  L^  ed. 
319,  11  Sup.  Ct.  Rep.  687;  City  R.  Oo.  t. 
Citisens*  Street  R.  Co.  166  U.  8.  567, 666,  41 
L.  ed.  1114,  1117,  17  Sup.  Ct  Rep.  663; 
Illinois  Trust  &  Sav.  Bank  v.  Aricansaa  City, 
34  L.RA.  518,  22  C.  C.  A.  171,  40  U.  8.  App. 
257,  76  Fed.  271;  Los  Angeles  City  Water 
Co.  V.  Los  Angeles,  88  Fed.  720,  affirmed  in 
177  U.  S.  558,  44  L.  ed.  886,  20  Sup.  Ct  Rep. 
736;  Thomas  v.  Cincinnati,  N.  0.  k  T.  P.  R. 
Co.  81  Fed  611;  State  Trust  Go.  t.  Duluth, 
104  Fed.  632;  Austin  t.  Bartholomew,  46 
C.  C.  A.  827,  107  Fed.  349;  MeGonigale 
V.  Defiance,  140  Fed.  621;  Dea  Moines  City 
R.  Co.  V.  Des  Moines,  161  Fed.  864;  Denver 
Tramway  Oo.  v.  Londoner,  20  Colo.  150,  87 
Pac.  723;  Colorado  Springs  v.  Colorado  k 
S.  R.  Co.  38  Colo.  113,  89  Pac.  820;  Colorado 
Springs  v.  Colorado  City,  42  Colo.  84,  94 
Pac.  316;  Grand  Junction  Water  Co.  v. 
Grand  Junction,  14  Colo.  App.  424,  60  Pae. 
196;  Seattle  v.  Stirrat,  55  Wash.  660,  24 
L.R.A.(N.S.)  1275, 104  Pac.  834;  Ogden  City 
V.  Bear  Lake  k  River  Waterworks  k  Irrig. 
Co.  28  Utah,  25,  76  Pac  1060. 

The  stipulations  relied  upon  hy  the  water 
company  are  such  as  this  court  has  desig- 
nated aa  "limitations  designed  to  do  little 
more  than  bind  the  eity  to  carry  oat  the 
contract  in  good  faith  and  with  decent  re- 
gard for  the  rights  of  the  other  party.** 

Vicksburg  v.  Vieksburg  Waterworka  Co. 
202  U.  S.  453,  468,  50  L.  ed.  1102,  1110,  26 
Sup.  Ct  Rep.  660;  Walla  Walla  t.  Walla 
Walla  Water  Co.  172  U.  8.  1,  18,  48  L.  ed. 
341,  348,  19  Sup.  Ct.  Rep.  77. 

The  twenty-year  limitation  does  not  re- 
late to  the  contract. 

Denver  v.  Hubbard,  17  Colo.  App.  846,  66 
Pac  993. 

Under  the  circumstances  existing  In  1690, 
the  necessity  of  obtaining  new  capital  im 
large  sums,  and  of  affording  adequate  pro- 
tection to  its  investment,  no  court  can  say 
that  the  discretion  of  the  city  council  was 
not  properly  exercised  when  it  entered  into 
the  contract  evidenced  by  ordinance  No.  44. 

Illinois  Trust  Co.  v.  Arkansas  City,  84 
LJLA.  518,  22  C.  C.  A.  171,  40  U.  8.  App. 
267,  76  Fed.  271;  New  Orleans  v.  Warner, 
m  13. E.  1^,  Ul^  «^A^,%<I  Sup.  Ct  Sep. 
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44;  Fidelity  Tnut  ft  G.  Co.  t.  Fowler  Water 
Co.  113  Fed.  660;  Biddeford  r.  Yates,  104 
Me.  606,  72  Atl.  336,  16  Ann.  Cas.  1091. 

Contract!  for  much  longer  periods,  and 
containing  terms  much  more  burdensome  to 
the  citj,  have  been  upheld. 

Tahlequ&h  v.  Guinn,  6  Ind.  Terr.  497,  82 
8.  W.  886;  California  Reduction  Co.  t.  Sani- 
tary Reduction  Works,  61  C.  C.  A.  01,  126 
Fed.  29,  190  13.  S.  306;  Minneapolis  Street 
R.  Co.  T.  Minneapolis,  166  Fed.  080;  Mem- 
phis Gayoso  Gas  Co.  v.  Williamson,  0  Heisk. 
314;  Reed  y,  Anoka,  85  Minn.  294,  88  N.  W. 
081 ;  Fergus  Falls  Water  Co.  t.  Fergus  Falls, 
66  Fed.  686;  Los  Angeles  City  Water  Co.  t. 
Los  Angeles,  88  Fed.  720,  177  U.  8.  579,  44 
L.  ed.  895,  20  Sup.  Ct  Rep.  736;  LiUle  Falls 
Electric  k  Water  Co.  t.  Little  Falls,  102 
Fed.  663;  Oconto  City  Water  Supply  Co.  y. 
Oconto,  105  Wis.  76,  80  N.  W.  1113;  Hurley 
Water  Co.  t.  Vaughn,  116  Wis.  470,  01  N. 
W.  071;  Omaha  Water  Co.  t.  Omaha,  12 
L.R.A.(N.S.)  736,  77  C.  C.  A.  267,  147  Fed. 
1 ;  Walla  Walla  ▼.  Walla  Walla  Water  Co. 
172  U.  &  1,  43  L.  ed.  341,  10  Sup.  Ct  Rep. 
77;  Vincennes  t.  Citisens'  Gaslight  Co.  132 
Ind.  114,  16  L.RJL  486,  81  N.  E.  673; 
niinois  Trust  k  Sav.  Bank  r.  Arkansas  City, 
34  L.RJI.  618,  22  C.  C.  A.  171,  40  U.  S.  App. 
267,  76  Fed.  271;  Duluth  t.  Duluth  Gas  k 
Water  Co.  45  Minn.  210,  47  N.  W.  781 ;  Stein 
T.  Bienville  Water  Supply  Co.  34  Fed.  146; 
National  Waterworks  Co.  t.  Kansas  City,  27 
LJt.A.  827,  10  C.  C.  A.  653,  27  U.  S.  App. 
166,  62  Fed.  863,  66  Fed.  601 ;  Los  Angeles 
City  Water  Co.  t.  Los  Angelee,  103  Fed. 
711. 

ETen  where  the  ordinance  contains  a  spe- 
cific time  limitation,  the  grant  of  street 
rights,  aswell  as  the  contract,  remains  ir- 
revocable for  the  period  stated  in  the  ordi- 
nance; but  both  continue  thereafter  subject 
to  revocation. 

National  Waterworks  Co.  v.  Kansas  City, 
27  L.RA.  827,  10  C.  C.  A.  663,  27  U.  S.  App. 
165,  62  Fed.  863,  65  Fed.  601;  Los  Angeles 
City  Water  Co.  t.  Los  Angeles,  103  Fed. 
711;  Farmers'  Loan  k  T.  Co.  t.  Sioux  Falls, 
131  Fed.  800;  Louisville  ft  N.  R.  Co.  v. 
Bowling  Green  R.  Cb.  110  Ky.  788,  63  S.  W. 
4;  Brummitt  v.  Ogden  Waterworks  Co.  38 
VUh,  280,  03  Pac.  828. 

When  a  water  company  holds  a  contract 
with  a  city,  which  obligates  the  eity  for  the 
period  of  twenty  years  to  obtain  its  munici- 
pal water  supply  from  the  works  of  said 
company,  a  subsequent  enactment  obligating 
the  city  to  obtain  its  water  supply  else- 
where, and  for  that  purpose  authorizing  it 
to  erect  its  own  waterworks,  to  be  the  ex- 
clusive source  of  supply,  impairs  the  obliga- 
tion of  the  contract. 

Helena  Waterworks  06.  t.  Helena,  106  U. 
IT  li.  ed. 


S.  383,  301,  802,  40  L.  ed.  245.  240,  260,  U 
Sup.  Ct.  Rep.  40. 

Section  264a  is  a  manifest  attempt  by 
legislative  act  of  the  city,  through  ita 
electors,  to  amend  and  change  the  terms  of 
a  prior  existing  contract  in  a  most  impor- 
tant particular,  and  in  a  manner  exceedingly 
detrimental  to  the  water  company.  Clearly, 
this  impairs  the  obligation  of  the  prior  con- 
tract. 

Cleveland,  P.  A  A.  R.  Co.  t.  Pennsyl- 
vania, 15  Wall.  300,  320,  21  L.  ed.  170,  187; 
Murray  v.  Charleston,  06  U.  S.  432,  448,  24 
L.  ed.  760,  764;  Farrington  v.  Tennessee,  06 
U.  S.  683,  24  L.  ed.  550;  Louisiana  v.  New 
Orleans,  102  U.  S.  207,  26  L.  ed.  133;  Green 
V.  Riddle,  8  Wheat.  84,  6  L.  ed.  668;  Plant- 
ers' Bank  t.  Sharp,  6  How.  327,  12  L.  ed. 
458;  Lamb  v.  Powder  River  Live  Stock  Co. 
67  L.R.A.  668,  65  C.  C.  A.  670,  132  Fed. 
434;  Gamble  v.  Rural  Independent  School 
Dist.  76  C.  C.  A.  639,  146  Fed.  113;  Omaha 
Water  Co.  v.  Omaha,  12  L.R.A.(N.8.)  736, 
77  C.  C.  A.  267,  147  Fed.  1 ;  atizena'  Street 
R.  Co.  T.  Memphis,  63  Fed.  716;  Misioari, 
K.  ft  T.  R.  Co.  T.  Olathe,  166  Fed.  624; 
Detroit  t.  Detroit  Citizens'  Street  R.  Oo.  184 
U.  S.  860,  46  L.  ed.  605, 22  Sup.  Ct.  Rep.  410; 
Graham  t.  Folsom,  200  U.  S.  248,  253,  60  L. 
ed.  464,  460,  26  Sup.  Ct.  Rep.  245;  American 
Smelting  k  Ret,  Co.  v.  Colorado,  204  U.  8. 
103,  51  L.  ed.  303,  27  Sup.  Ct  Rep.  108,  0 
Ann.  Cas.  078;  New  Orleans  Gaslight  Oa.  t. 
Louisiana  Light  k  B.  F.  k  Mfg.  Co.  116 
U.  S.  650,  20  L.  ed.  616,  6  Sup.  Ct  Rep. 
252;  Pacific  R.  Ca  t.  Maguire,  20  WaU.  36, 
22  L.  ed.  282;  Iron  Mountain  R.  Co.  r.  Mem- 
phis, 87  C.  C.  A.  410,  06  Fed.  128;  New 
Orleans  Waterworks  C6.  t.  Louisiana 
Sugar  Ref.  Co.  126  U.  S.  80,  31,  81  L.  ed. 
612,  8  Sup.  Ct  Rep.  741 ;  Mercantile  Tmst 
k  D.  Co.  V.  Columbus,  203  U.  S.  311,  61  L. 
ed.  108,  27  Sup.  Ct  Rep.  83;  Minneapolis  t. 
Minneapolis  Street  R.  Oo.  216  U.  S.  417,  64 
L.  ed.  260,  30  Sup.  Ct  Rep^  418;  Shapleigfa 
V.  San  Angelo,  167  U.  S.  646,  667,  42  L.  ed. 
310,  314,  17  Sup.  Ct.  Rep.  067. 

Contract  rights  are  property  rights,  with- 
in the  protection  of  the  14th  Amendment 

Bradley  t.  Lightcap,  106  U.  a  1,  40  L.  ed. 
65,  24  Sup.  Ct  Rep.  748 ;  St  Louis  k  8.  F. 
R.  Co.  ▼.  Cross,  171  Fed.  480;  Lamb  t. 
Powder  River  Live  Stock  Oo.  67  LJEUL  668, 
66  C.  C.  A.  670,  182  Fed.  434. 

Legislative  action  is  not  necessary  to 
bring  into  operation  the  provisions  of  tlie 
14th  Amendment 

Chicago,  B.  ft  Q.  R.  Oo.  t.  Chicago,  166 
U.  &  468,  60  L.  ed.  1102,  26  Sup.  Ct  Bc^ 
681;  Raymond  t.  Chicago  Union  Traetioii 
Co.  207  U.  8.  20,  86,  62  L.  ed.  78,  87,  t8 
Sup.  Ct  Rep.  7,  12  Ann.  Oss.  767. 

One  wtiOy  by  a»Uit(fVfcs  ^>Mi«'^aik  tnoc 
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•tructed  and  is  maintaining  a  plant  to  be 
used  for  the  benefit  of  the  public  haa  such 
a  property  right  as  will  entitle  him,  be- 
cause of  its  invasion,  to  restrain  any  person 


against  the  business  of  the  Denrcr  UnioB 
Water  Company  than  the  attempted  pio- 
cedure  of  the  city  as  evidenced  by  |  264«t 
And  if  it  be  unlawful,  the  case  is  a  proper 


or  corporation  from  attempting  to  exercise  i  one  for  injunction,  as  the  courts  have  ra- 
snch  right  in  competition  with  him  without  |  peatedly  held.  In  all  of  these  cases  it  Is 
legislative  or  municipal  authority,  although  I  the  business  right  of  the  complainant  which 

his  right  is  not  exclusive  in  the  sense  that  is  protected,  and  not  its  tangible  property, 

the  lawful  grant  of  a  franchise,  to  be  exer-  American  Federation  of  Labor  t.  Buck's 

cised  and  enjoyed  at  the  same  place,  was  Stove  k  Range  Co.  33  App.  D.  C.  83,  32 

forbidden,  and  although  his  right  be  not  of  L.R.A.(N.S.)  740;  Gompers  v.  Buck's  Stonre 

definite  duration,  or  be  subject  to  revoca-  &  Range  Co.  221  U.  8.  418,  55  L.  ed.  797,  34 

tion.  L.R.A.(NJ3.)    874,  31   Sup.  Ct  Rep.  402; 

Raritan  k  D.  B.  R.  Co.  v.  Delaware  k  R.  Hopkins  v.  Oxley  Stave  Co.  28  C.  C.  A.  09,  40 

CanalCo.  18N.  J.  Eq.  546;  Pennsylvania  R.  U.  S.  App.  709,  83  Fed.  012;   Dobbins  v. 

Co.  V.  National  R.  Ca  23  N.  J.  £q.  441;  Los  Angeles,  105  U.  S.  223,  40  L.  ed.  160, 

Jersey  City  Gas  Co.  v.  Dwight,  20  N.  J.  iEq.  25  Sup.  Ct  Rep.  18. 

242 ;  Central  R.  Co.  v.  Pennsylvania  R.  Co.  The  fixing  of  rates  to  be  charged  pertains 

31  N.  J.  £q.  475;  Millville  Gaslight  Co.  v.  to,  and  is  an  interference  with,  and  restric- 

Vineland  Light  k  P.  Co.  72  N.  J.  Eq.  305,  65  tion  upon,  the  conduct  of  the  business;  but 

AtL  504;   Smith  v.  Harkins,  38  N.  C    (3  whenever   it    appears    that    the    authority 

Ired.  Eq.)  613,  44  Am.  Dec.  S3;  Patterson  which  has  undertaken  to  fix  such  rates  was 

V.  Wollmann,  5  N.  D.  608,  33  ImRJl,  536,  without   power   to  do  so,   or   that   power, 

67  N.  W.  1040;  Douglass's  Appeal,  118  Pa.  though  possessed,  has  been  improperly  or 

65,    12   Atl    834;    Tugwell   v.   Eagle   Pass  illegally  exercised,  i>he  courts  do  not  hesitate 

Ferry  Co.  74  Tex.  480,  9  S.  W.  120,  13  S.  W.  to  issue  injunctions  at  the  instance  of  the 

654 ;  Green  v.  Ivey,  45  Fla.  338,  33  So.  711 ;  one    whose    business   is    thereby    injured, 

Hudspeth  v.  Hall,  111  Ga.  510,  36  S.  E.  770;  though  no  tangible  property  is  interfered 

Mclnnis  v.  Pace,  78  Miss.  550,  29  So.  835;  with. 

Carroll  v.  Campbell,  lOS  Mo.  550,  17  S.  W.  Ex  parte  Young,  209  U.  S.  123,  167,  52 

884;  Cauble  v.  Craig,  94  Mo.  App.  675,  69  L.  ed.  714,  732,  13   LJLA.(NJ3.)    932,  28 

S.  W.  49;   Bartlesville  Electric  Light  k  P.  Sup.  Ct.  Rep.  441,  14  Ann.  Oob.  764. 

Co.   v.   Bartlesville   Jnterurban   R.   Co.    26  xhe  numerous  injunctions  against  unfur 

Okla.   453,   29   L.R.A,(N.S.)    77,   109   Pac  competition  are  based  upon  the  same  prln- 

228;   Walla  Walla  v.  Walla  Walla  Water  cjpie 

Co.  172  U.  S.  1,  11,  18,  43  L.  ed.  341,  346,  33  Qyc    760 

848,  19  Sup.  Ct  Rep  77 ;  Skaneateles  Water-  ^^^   injunciions,  which  have  frequently 

l^'i^  ^' ^n^f\Z^^oo^^^^^  ^^^    >"«<^    prohibiting    the   business   of 

46  L    ed.  685    692    22  Sup.  Ct  Rep.  400;  ^5,^,^  brokers^,  are  of  like  character. 

Vicksburg  ^-V^^^^^^^^j;?  Waterworks  C^  Nashville,  C  A  St.  L.  R.  Co.  v.  McConnell, 

U.  S.  463,  50  L.  ed    1102    26  Sup.  Ct.  Rep.  gg  ped.  66;  Louisville  k  W.  R.  Co.  v.  Bitter- 

660    6  Ann    Cas,  263 ;   Mobile  v.  Bienville  75  ^  ^  ^   1^2   ^^^  p^^  34  2^^  U.  8. 

Water  Supply  Co.  130  Ala.  379   30  So.  445.  206,  62  L.  ed.  171,  28  Sup.  a.  Rep.  91,  12 

The  right  to  engage  in  a  lawful  business  ^^^^  q^^  ^g^ 

or  occupation,  without  molestetion  or  in-  g^^^  ^j^      J^  .^  ^^^^^^  y^  ^^^^  ^^^  ^^5. 

terference,  IS  a  property  right,  and  is  guar-  „^„^  44^  ^,i^3  ^,  j800,  had  by  ito  express 

anteed  and  protected  by  the  14th  Amend-  terms,  or  for  any  other  reason,  terminated, 

ment.    In  the  protection  of  this  right,  courte  ^he  rule  would  be  no  different, 

frequently  issue  the  writ  of  injunction  to  Farmers'  Loan  k  T.  Co.  v.  Sioux  Falls, 

prevent  wrongful  or  unlawful  interference  ^g^  j.^^   g^Q.  National  Waterworks  Ox  v. 

with  or  damage  to  the  business,  although  no  Kansas  City,  27  L.R.A.  827,  10  C.  C.  A.  653, 

tangible  property  has  l^cn  or  is  threatened  27  U.  S.  App.  165,  62  Fed.  853,  65  Fed.  691; 

to  be  taken  or  interfered  with.  Log  Angeles  City  Water  Co.  v.  Los  Angeles, 

National  Teleg.  News  Co.  v.  Western  U.  ^03  Fed.  711;  Stein  v.  Bienville  Water  Sup- 

Telcg.  Co.  60  L.R.A.  805,  66  C.  C.  A.  198,  pjy  q^  34  p^d.  146,  141  U.  S.  67,  35  L.  ed. 

119  Fed.  294;  McDearmott  Commission  Co.  622,  11  Sup.  Ct.  Rep.  892;  Leavenworth  v. 

V.  Chicago  Board  of  Trade,  7  L.R.A.(N.S.)  Leavenworth  City  k  Ft.  L.  Water  Co.  6f 

889,  77  C.  C.  A.  479,  140  Fed.  961,  8  Ann.  Kan.  82,  76  Pac.  451;  Cedar  Rapids  Water 

Oas.  759;  Board  of  Trade  v.  L.  A.  Kinsey  Co.  v.  Cedar  Rapids,  117  Iowa,  260,  90  N.  W. 

Co.  69  L.RA.  69,  64  C.  C.  A.  609,  130  Fed.  746;  Stein  v.  McGrath,  128  Ala.  175,  30  80. 

507,  198  U.  S.  236,  49  L.  ed.  1031,  25  Sup.  792. 

Ct  Rep,  037,  Propositions   submitted   to  popular  vote 

WhAt  could  be  a  more  effectual  boycott  for  adoption  must  be  single,  and  the  submia* 
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•ion  of  A  dual  or  manifold  proposition  re- 
qairing  a  "yes"  or  "no"  vote  is  invalid. 

Denver  v.  Hayes,  28  Colo.  110,  63  Pac. 
811;  Speer  v.  People,  62  Colo.  325,  122  Pac. 
768;  Brown  v.  Carl,  111  Iowa,  608,  82 
N.  W.  1033;  State  ex  rel.  Bethany  v.  Allen, 
186  Mo.  673,  85  S.  W.  531 ;  Leavenworth  v. 
Wilson,  69  Kan.  74,  76  Pac.  400,  2  Ann. 
Gas.  867 ;  Elyria  Gas  &  Water  Co.  v.  Elyria, 
57  Ohio  St.  374,  49  N.  E.  335;  Truelsen  v. 
Duluth,  61  Minn.  48,  68  N.  W.  714;  North 
V.  Platte  County,  29  Neb.  447,  20  Am.  St. 
Rep.  305,  45  N.  W.  692;  Lewis  v.  Bourbon 
County,  12  Kan.  186;  Marcellus  v.  Garfield, 
71  N.  J.  L.  373,  58  Atl.  1099;  Cain  v. 
Smith,  117  Ga.  902,  44  S.  E.  5;  State  ex 
rel.  Wiesenthal  v.  Denny,  4  Wash.  135,  16 
L.R.A.  214,  29  Pao.  991;  McBee  v.  Brady, 
15  Idaho,  761,  100  Pac.  97;  Armstrong  v. 
Bcrkey,  23  Okla.  176,  99  Pac.  921;  Lozier 
V.  Alexander  Drug  Co.  23  Okla.  1,  99  Pae. 
808;  Gray  v.  Mount,  45  Iowa,  591. 

Section  264a  is  void  because,  in  attempt- 
ing to  acquire*  a  municipal  water  plants 
either  by  purchase  or  construction,  it  failed 
to  comply  with  a  single  provision  of  art.  9 
of  the  existing  charter. 

Smith  V.  SUte,  28  Okla.  235, 113  Pac.  933. 

Once  the  jurisdiction  of  Federal  courts 
attaches,  the  jurisdiction  is  complete  and 
coextensive  with  the  entire  controversy. 

Siler  V.  Louisville  A  N.  R.  Co.  213  U.  8. 
175,  53  L.  ed.  753,  29  Sup.  Ct.  Rep.  45L 

Section  264a  is  void  because  it,  and  the 
acts  of  the  city  thereunder,  amount  to  a 
denial  of  the  equal  protection  of  the  laws 
guaranteed  by  the  14th  Amendment  to  the 
Federal  Constitution. 

Cooley,  Const.  Lim.  5th  ed.  484;  Cotting 
V.  Kansas  City  Stock  Yards  Co.  (Cotting 
V.  Godard)  183  U.  S.  79,  109,  46  L.  ed.  92, 
108,  22  Sup.  Ct.  Rep.  30;  Chicago,  M.  &  St. 
P.  R.  Co.  V.  Westby,  —  L.RJl.(N.S.)  — , 
102  C.  C.  A.  65,  178  Fed.  619;  Gulf,  C.  & 
S.  F.  R.  Co.  V.  Ellis,  165  U.  S.  150,  41  L. 
ed.  666,  17  Sup.  Ct.  Rep.  255;  Cbnnolly  v. 
Union  Sewer  Pipe  Co.  184  U.  S.  540,  552, 
46  L.  ed.  679,  686,  22  Sup.  Ct.  Rep.  431; 
Southern  R,  Co.  v.  Greene,  216  U.  S.  400, 
54  L.  ed.  536,  30  Sup.  Ct  Rep.  287,  17  Ann. 
Cas.  1247. 

Any  act  or  series  of  acts  which  constitutes 
a  substantial  impairment  of  the  value  of 
property,  if  done  without  due  process  of 
law,  is  violative  of  the  Constitution. 

Pnrapelly  v.  Green  Bay  &  M.  Canal  Co. 
13  Wall.  166,  20  L.  ed.  557;  2  Abbott.  Mun. 
Corp.  §  457,  p.  1155;  Laighton  v.  Carthage, 
175  Fed.  145;  Dobbins  v.  Los  Angeles,  195 
U.  6.  223,  49  L.  ed.  169,  25  Sup.  Ct  Rep.  18. 

It  is,  of  course,  unnecessary  that  the  state 
action  should  be  legislative  in  oharacter. 

Raymond  v.  Qiicago  Unioa  Traotioa  Co. 
57  £.  ed. 


207  U.  S.  20,  35,  62  L.  ed.  78,  87»  28  Sup. 
Ct.  Rep.  7,  12  Ann.  Cas.  757;  Ex  parte 
Young,  209  U.  S.  123,  52  L.  ed.  714,  18 
L.R.A.(N.S.)  932,  28  Sup.  Ct  Rep.  441,  14 
Ann.  Cas.  764;  Riverside  &  N.  R.  Co.  t. 
Riverside,  118  Fed.  736;  First  State  Bank 
V.  Shallenberger,  172  Fed.  999. 

The  parties  cannot  call  on  the  court  to 
go  behind  the  averments  of  eitiaenship  in 
the  record,  except  by  a  plea  to  the  juris- 
diction, or  some  other  appropriate  form  of 
proceeding. 

Hartog  V.  Memory,  116  U.  S.  588,  590, 
29  L.  ed.  725,  726,  6  Sup.  Ct  Rep.  521; 
National  Masonic  Acci.  Asso.  v.  Sparks,  28 
C.  C.  A.  399^  49  U.  S.  App.  681,  83  Fed. 
225;  Gaddie  v.  Mann,  147  Fed.  955;  Bates, 
Fed.  Eq.  Proc  §  252. 

A  suit  cannot  be  properly  dismissed  by  a 
circuit  court  as  not  substantially  involv- 
ing a  contsoversy  within  its  jurisdiction, 
unless  the  facts  when  made  to  appear  on 
the  record  create  a  legal  certain!^  of  the 
conclusion. 

Wetmore  v.  Rymer,  169  U.  8.  115,  42  L. 
ed.  682,  18  Sup.  Ct  Rep.  293;  Howe  v. 
Howe  &  0.  Ball  Bearing  Co.  83  C.  C.  A. 
536,  154  Fed.  820;  Hill  v.  Walker,  92  0. 
C.  A.  633,  167   Fed.  241. 

Where  it  appeared  that  the  managing  of- 
ficers of  the  defendant  corporation  were 
opposed  to  the  object  of  the  suit,  and  so 
had  refused  to  bring  the  action  in  the  name 
of  the  corporation,  a  realignment  ooald  not 
be  made  by  the  court,  and  jurisdiction  on 
the  ground  of  diversity  of  citisenship  was 
properly  invoked. 

Dodge  V.  Woolsey,  18  How.  331,  15  L. 
ed.  401 ;  Venner  v.  Great  Northern  R.  Co. 
209  U.  S.  24,  52  L.  ed.  666,  28  Sup.  Ct.  Rep. 
328;  Davenport  v.  Dows,  18  Wall.  626,  2i 
L.  ed.  938;  Central  R.  Co.  v.  Mills,  113 
U.  S.  249,  28  L.  ed.  949,  5  Sup.  Ct  Rep. 
456;  East  Tennessee,  V.  k  G.  R.  Co.  v. 
Grayson,  119  U.  S.  240,  30  L.  ed.  382,  7  Sup. 
Ct  Rep.  190;  Doctor  v.  Harrington,  196  U. 
S.  579,  49  L.  ed.  606,  25  Sup.  Ct.  Rep.  355 ; 
Chicago  V.  Mills,  204  U.  S.  321,  51  L.  ed. 
504,  27  Sup.  Ct.  Rep.  286;  Mercantile  Trust 
Co.  T.  Texss  &  P.  R.  Co.  51  Fed.  529;  Rea- 
gan V.  Farmers  Loan  &  T.  Go.  154  U.  8. 
362,  88  L.  ed.  1014,  4  Inters.  Com.  Rep. 
560,  14  Supw  Ct  Rep.  1047;  Bowdoin  Col- 
lege V.  Merritt,  63  Fed.  218;  New  Albany 
Waterworks  v.  Louisville  Bkg.  Co.  58  C. 
C.  A.  576,  122  Fed.  776;  Groel  t.  United 
Electric  Co.  132  Fed.  252;  Loose  T.  Hart- 
ford Pulp  Plaster  Corp.  159  Fed.  318;  Kelly 
V.  Mississippi  River  Coaling  Co.  175  Fed. 
482;  Howard  v.  National  Teleph.  Co.  182 
Fed.  215;  South  Dakota  t.  North  Carolina, 
192  U.  S.  286,  311,  48  L.  ed.  448^  ASX^'tA 
Sup.  est-  'Bl«p.  ^^^  \  ^^Vt  ^ .  ^36Nsa.'^^'»^  ^ ; 
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8.  400,  448,  60  L.  ed.  801,  821,  26  Sup.  Ct. 
Rep.  427;  Re  Metropolitan  R.  Receivership 
(Re  Reisenberg)  208  U.  S.  90,  52  L.  ed. 
403,  28  Sup.  Ct  Rep.  219;  Re  Clcland,  218 
U.  8.  120,  54  L.  ed.  962,  30  Sup.  Ct.  Rep. 
647;  Knickerbocker  Trust  Co.  t.  Kalama- 
soo,  182  Fed.  865. 

Mr.  Henry  BfcAlliBter,  Jr.,  argued  the 
cause,  and  with  Messrs.  Joel  F.  Vaile,  Wil- 
liam N.  Vaile,  and  J.  Markham  Marshall, 
filed  a  brief  for  the  New  York  Trust  Com- 
pany et  al.: 

If  the  case  presents  a  bona  fide  justiciable 
controversy  between  the  complainant  and 
the  defendants,  it  is  immaterial  that  in 
the  creation  thereof  it  was  desired  and  con- 
templated that  resort  should  be  had  to  the 
Federal  courts,  or  that  counsel  acting  for 


face  of  the  bill,  it  appears  that  it  is  in  good 
faith  contended  that  there  was  such  a  con- 
tract, and  that  it  has  been  so  impaired. 

City  R.  Co.  V.  Citizens'  Street  R.  Co,  166 
U.  S.  567,  563,  41  L.  ed.  1114,  1116,  17 
Sup.  Ct  Rep.  653;  Illinois  C.  R.  06.  v. 
Chicago,  176  U.  S.  646,  656,  44  L.  ed.  622, 
626,  2  Sup.  Ct.  Rep.  509 ;  Yazoo  &  M.  Val- 
ley R.  Co.  V.  Adams,  180  U.  S.  1,  16,  46  L. 
ed.  396,  404,  21  Sup.  Ct  Rep.  240;  Pacific 
Electric  R.  Co.  v.  Los  Angeles,  194  U.  S. 
112,  117,  48  L.  ed.  896,  898,  24  Sup.  Ct. 
Rep.  586;  Mercantile  Trust  k  D.  Co.  v. 
Columbus,  203  U.  S.  311,  320,  61  L.  ed.  198, 
202,  27  Sup.  Ct.  Rep.  83;  Illinois  C.  R.  Co. 
V.  Adams,  180  U.  S.  28,  36,  45  L.  ed.  410, 
413,  21   Sup.  Ct.  Rep.  251. 

Charter    amendment,    §    264a,   and   ordi* 


the  complainant  should  previously  have  been  f.*"^«  ^^  of  1910,  calling  for  the  bond  elec- 

employed  by  the  alleged  coUusively  joined  ^»^°'  ^''^  ^*^»  ^'^^'^^  ^^«  meaning  of  art 

defendant;    or   that  the   real   interests   of  }'V^'  ?^  ^^^  ^^^^^^^  Constitution,  pro- 

such   defendant  may  be  advanced   by   the  hibiting   laws   impairing  the  obligation   of 

success  of  the  complainant;  or  that  the  con-  ^^^J^**^^*                             ,      ^           ,      . 

troversy  may  be  merely  one  as  to  the  policy  .   ^cw  Orleans  Waterworks   Co.  v.  Louis- 

of  instituting  the  suit;  or  that  there  was  '"t*  fugar  Ref.  Co.  126  U.  S.  18,  3^  L-  ed. 

concert  of  action  prior  to  or  in  the  bring-  ^\^  Sup    Ct  Rep.  741 ;  Walla  Walla  v. 

ing  of  the  suit  and  the  preparation  and  ^*"^W,*"S  ^*if ^  ^^-  V.^  ^'  \^\^^  ^ 

filing  of  pleadings;  or  that  all  of  the  alle-  ff  341,  19  Sup.  Ct  Rep  77;  St.  Paul  Gas- 

gation.  of  the  bUl  may  be  admitted  by  the  \'^^^  <^^-  l'J\l''''l\  l?^  ^'J'J^^^  J*^' 

answer  of  such  defendant,  filed  concurrently  J?  V*  r*  J®?'/^^'  ^^  ^*y-  ^^  ^T  ^*A'L 

therewith  Davis  A,  F.  Mfg.  Co.  v.  Los  Angeles,  189 

Reagan  ▼.  Farmers'  Loan  &  T.  Co.  164  Y^o^'.f^'  *l^J?^'  V^J  l^  ^"P*  ^  ^^' 

V.  8.  862,  393,  38  L.  ed.  1014,  1022   4  In-  ^^^'*  Mercantile  Trust  A  D.  Co.  v.  Colum- 

ten.  Com.  Rep.  560,  14  Sup.  Ct.  Rep.'  1047;  ^IJ*' ^03  U.  S.  311    320   51  L.  ed.  198   202, 

Diekerman  v.  Northern  Trust  Co.  176  U.  S.  H  ^"P-  ^'  ^y'r^^'^^'l^}^"'  ^'  ^'  P^'  ^• 

181,  189,  44  L.  ed.  423,  429,  20  Sup.  Ct  ^'°"^f  **'  ^^^  ^'  \^^^'  ^^^'  ^^  ^'  ^ 

Rep.  311;  South  Dakota  v.  North  Carolina,  ^^J'  ^^^J  28  Sup.  Ct  Rep.  341. 

192  U.  S.  286    311,  48  L.  ed.  448,  467,  24  ^^  ^^^®'  *""  "^®  charter  amendment  and 

Snp.  Ot  Rep.' 269;   Doctor  v.  Harrington,  fucceeding  ordinance  may  have  the  impair- 

196  U.  S.  679.  688,  49  L.  ed.  606,  610,  26  ^^f^  ®°^^*'  »*  *"  "®^  necessary  that  the  con- 

Sup.  Ct  Rep.  865;    Blair  v.  Chicago,   201  *^*°*   '"^   question   should   be   an   exclusive 

U.  8.  400,  408,  60  L.  ed.  801,  805,  28  Sup.  franchise  for  the  supplying  of  the  city  witn 

Ct  Rep.  427;  Chicago  v.  Mills,  204  U.  S.  '^^f;  ^           «    ,     .  ^        u    «.,«,.•  . 

321,  61  L.  ed.  504,  27  Sup.  Ct.  Rep.  286;  /!±^^^^  ?f^'  ®  ^™^^-  ^^^  }V'  ^  ^ 

Re  Metropolitan  R.  Receivership  (Re  Reis-  !?•  ^®2,  178;  Reagan  v.  Farmers'  Loan  k 

enberg)    208  U.  S.  90,  110,  52  L.  ed.  403,  ^'  ^'  ^^^  ^'  ^'  ^®2.  392,  38  L.  ed.  1014, 

412,  28  Sup.  Ct.  Rep.  219;  Venner  v.  Great  i^^l,  4  Inters.  Com.  Rep.  660.  14  Sup.  Ct 

Northern  R.   06.  209  U.  S.   24,  32,  62  L.  ^^P'   ^^*^»   Northern  P.  R.  Co.  v.  Minne- 

ed.  666,  669,  28  Sup.  a.  Rep.  328.  «^**'  208  U.  S.  583,  589,  52  L.  ed.  630,  633, 

In  any  event,  the  bill  presents  a  Federal  ^^^^'  ^:  ^P;.  ^^^'  „  ,  , 
question  over  which  the  circuit  court  has  ^  Where  the  bill  states  all  the  fkcts  (as 
jurisdioUon,  independent  of  the  question  of  ^^^  °"®  **  ^*^  does),  a  court  of  equity  will 
diverse  citizenship.  ^^^  *^«  proper  relief  upon  its  own  con- 
Mercantile  Trust  k  D.  Co.  V.  Columbus,  elusions,  drawn  from  the  facts  pleaded, 
208  U.  8.  311,  819,  51  L.  ed.  198,  202,  27  respecting  the  contractual  obligations  of 
Sup.  Ct.  Rep.  83.  the  parties,   although   such   relief  may  be 

In  ascertaining  whether  a  Federal  ques-  inconsistent  with  that  prayed  for. 

tion  is  presented,  the  court  will  not  deter-  Lockhart  v.  Leeds,   195  U.  S.  427,  436, 

mine  whether  there  was  an  existing  valid  49  L.  ed.  263,  268,  26  Sup.  Ct  Rep.  76; 

eoniraei  to  be  impaired,  or  whether  it  has,  Walden  v.  Bodley,  14  Pet.  166,  10  L.  ed. 

in  fast  or  in  law,  been  impaired  by  subse-  398;    Tayloe  v.  Merchants'   F.  Ins.   Co.  9 

quent  legialatlon.     The   only   question   for  How.  390,  406,  13  L.  ed.  187,  193;  Texas  r. 

eomidnMon  Ib  whether,  according  to  tlie  Eardenbei^  ^Texai  r.  White)  10  Wall.  68, 
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86,  10  L.  ed.  830,  841;  Mitdiell  v.  Moore, 
95  U.  S.  587,  690,  24  L.  ed.  402,  493 ;  Tyler 
V.  Salvage,  143  U.  8.  79,  98,  36  L.  ed.  82, 
90,  12  Supi  Ct.  Rep.  340;  National  Water- 
works Ca  V.  Kansas  City,  27  LJLA.  827, 
10  0.  C.  A.  653,  27  U.  8.  App.  165,  62  Fed. 
853. 

A  contract  entered  into  by  the  city  in  its 
business  or  proprietary  capacity,  and  which, 
if  carried  out,  will  give  the  city  what  it 
pretends  to  want,  is  subject  to  the  same 
rules  of  construction  which  govern  con- 
tracts between  man  and  man. 

National  Waterworks  Co.  y.  Kansas  Ci^, 
27  L.RJI.  827,  10  C.  C.  A.  653,  27  U.  8. 
App.  165,  62  Fed.  853;  Walla  Walla  ^. 
Walla  Walla  Water  Co.  172  U.  8.  1,  8,  48 
L.  ed.  341,  345,  19  8up.  Ct.  Rep.  77;  Illi- 
nois Trust  k  8aT.  Bank  y.  Arkansas  City, 
34  L.RJI.  518,  22  C.  C.  A.  171,  40  U.  8. 
App.  257,  76  Fed.  271;  Safety  Insulated 
Wire  Co.  y.  Baltimore,  13  C.  C.  A.  375, 
25  U.  8.  App.  166,  66  Fed.  140;  Wills  y. 
Wyandotte  County,  30  C.  C.  A.  445,  58 
U.  S.  App.  665,  86  Fed.  872;  Loe  Angeles 
City  Water  Co.  v.  Los  Angeles,  88  Fed. 
720;  Speer  v.  Kearney  County,  32  C.  C.  A. 
101,  60  U.  8.  App.  38,  88  Fed.  749;  Cunning- 
ham V.  Cleveland,  30  CL  C.  A.  211,  98  Fed. 
057;  Little  Falls  Electric  k  Water  Co.  v. 
Little  Falls,  102  Fed.  663;  Los  Angeles  City 
Water  Co.  v.  Los  Angeles,  103  Fed.  711; 
Ouray  County  y.  Geer,  47  C.  C.  A.  450, 
108  Fed.  478;  City  Water  Supply  Co.  v. 
Ottumwa,  120  Fed.  309;  Omaha  Water  Co. 
V.  Omaha,  12  LJLA.(N.8.)  736,  77  C.  C.  A. 
267,  147  Fed.  1;  Southern  Bell  Telepb.  k 
Teleg.  Co.  v.  Mobile,  162  Fed.  523;  Winona 
V.  Botzet,  28  L.R.A.(N3.)  204,  94  C.  C.  A. 
563,  169  Fed.  321,  21  Am.  Neg.  Rep.  445; 
Wykes  y.  City  Water  Co.  184  Fed.  752; 
Des  Moines  y.  Welsbach  Street  Lighting  C6. 
110  C.  C.  A.  540,  188  Fed.  906;  Pike's 
Peak  Power  Co.  y.  Colorado  Springs,  44 
C.  C.  A.  333,  105  Fed.  1;  Colorado  Springs 
v.  Colorado  City,  42  Colo.  75,  94  Pac  316; 
Cripple  Creek  y.  Adams,  36  Colo.  320,  85 
Pac.  184;  Denver  v.  Hubbard,  17  Colo.  App. 
346,  68  Pac.  993;  Leadville  Illuminating 
Gas  Co.  v.  Leadville,  0  Colo.  App.  400,  49 
Pac.  268. 

The  city  had  the  power  to  enter  into  a 
contract  definitely  to  purchase,  if  it  did  not 
extend. 

Cripple  Creek  T.  Adams,  36  Colo.  325,  85 
Pac.  184;  National  Waterworks  Co.  v. 
Kansas  City,  27  L.RJL  827,  10  0.  C.  A. 
653,  27  U.  8.  App.  106,  62  Fed.  853;  Los 
Angeles  City  Water  Co.  y.  Los  Angeles,  88 
Fed.  720,  177  U.  S.  558,  44  L.  ed.  886, 
20  Sup.  Ct  Rep.  736;  Stein  t.  Bienville 
Water  Supply  Co.  84  Fed.  145,  141  U.  S. 
67,  35  L.  ed.  622^  11  Bap,  Ot  Rep. 
67  I/,  ed. 


802;  Duluth  v.  Duluth  Gas  k  Water  Co. 
46  Minn.  210;  47  N.  W.  781;  Illinois  Trust 
k  Sav.  Bank  v.  Arkansas  City,  34  L.R.A. 
618,  22  C.  C.  A.  171,  40  U.  S.  App.  257,  76 
Fed.  271;  New  Orleans  Waterworks  Co.  v. 
Rivers,  115  U.  8.  674,  681,  29  L.  ed.  525, 
527,  6  Sup.  Ct.  Rep.  273;  Castle  Creek  Wa- 
ter Co.  Y.  Aspen,  76  C.  C.  A.  516,  146  Fed. 
8,  8  Ann.  Cas.  660. 

In  the  construction  of  contracts  the 
courts  may  look  not  only  to  the  language 
employed,  but  to  the  subject-matter  and  the 
surrounding  circumstances,  and  may  avail 
themselves  of  the  same  light  which  the  par- 
ties possessed  when  the  contract  was  made. 

Merriam  v.  United  States,  107  U.  8.  437, 
27  L.  ed.  531,  2  Sup.  Ct.  Rep.  536;  Scott  v. 
United  States,  12  Wall.  443,  445,  20  L.  ed. 
438,  439;  United  States  v.  Gibbons,  109  U. 
8.  200,  203,  27  L.  ed.  006,  007,  3  Sup.  Ct. 
Rep.  117;  Chicago,  R.  I.  k  P.  R.  Co.  v. 
Denver  &  R.  G.  R.  Co.  143  U.  8.  506,  609, 
36  L.  ed.  277,  281,  12  Sup.  Ct.  Rep.  479; 
Walker  v.  Brown,  165  U.  8.  664,  668,  41 
L.  ed.  865,  872,  17  Sup.  Ct.  Rep.  453; 
United  States  v.  Union  P.  R.  Co.  01  U.  8. 
72,  70,  23  L.  ed.  224,  228. 

And  in  determining  the  question  of  the 
reasonableness  of  such  agreements  upon  the 
part  of  municipalities,  the  contract  should 
be  construed,  not  in  the  light  of  develop- 
ments that  have  since  been  made,  but  with 
reference  to  the  conditions  whiclh  confronted 
the  parties  at  the  date  of  the  contract. 

Los  Angeles  City  Water  Co.  v.  Loe  An- 
geles, 88  Fed.  720;  United  States  v.  Union 
P.  R.  Co.  01  U.  8.  72,  81,  23  L.  ed.  224, 
220;  Illinois  Trust  k  Sav.  Bank  v.  Arkan- 
sas City,  34  L.RJI.  518,  22  0.  C.  A.  171,  40 
U.  a  App.  257,  76  Fed.  271. 

Where  the  context  or  other  circum- 
stances require  it,  the  word  "may"  shall 
be  construed  as  "must,"  and  will  be  given 
a  peremptory  significance. 

Rock  Island  County  v.  United  States,  4 
Wall.  435,  446,  18  L.  ed.  410,  422;  Galena 
Y.  Amy  (Galena  v.  United  States)  6  Wall. 
705,  18  L.  ed.  560;  United  States  v.  Cornell 
8.  B.  Co.  202  U.  8.  184,  102,  50  L.  ed.  087, 
001,  26  Sup.  Ct  Rep.  648;  Northwestern 
Mut.  L.  Ins.  Co.  v.  Keith,  28  C.  0.  A.  106, 
40  U.  a  App.  706,  77  Fed.  874;  Kent  t. 
United  States,  61  C.  C.  A.  180,  113  Fed. 
232. 

The  practical  interpretation  of  the  partiee 
themselves  is  entitled  to  great,  If  not  eon- 
trolling,  infiuence. 

Topliff  V.  Topliff,  122  U.  8.  121,  ISl,  SO 
L.  ed.  1110,  1114,  7  Sup.  Ot  Rep.  1057; 
Chicago  V.  Sheldon,  0  Wall  50,  54,  10  L. 
ed.  504,  506;  District  of  Cblumbia  T.  Otl- 
laher,  124  U.  8.  505,  510,  31  L.  ed.  «>a&^ta:v  ^ 
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206  U.  S.  206,  222,  61  L.  ed.  1026,  1033,  27 
Sup.  Ct.  Rep.  622;  Illinois  Trust  &  S&v. 
Bank  v.  Arkansas  City,  34  L.R.A.  518,  22  C. 
C.  A.  171,  40  U.  S.  App.  257,  76  Fed.  271; 
Detroit  v.  Detroit  City  R.  Co.  56  Fed.  867 ; 
Henry  v.  Mason  City  &  Ft.  D.  R.  Co.  140 
Iowa,  201,  118  N.  W.  310;  St.  Louis  v. 
Laclede  Gaslight  Co.  155  Mo.  1,  55  S.  W. 
1003. 

A  court  of  equity  will  estop  the  city  from 
now  changing  front  and  assuming  a  con- 
trary position. 

Beadles  v.  Smyser,  209  U.  S.  393,  402,  52 
L.  ed.  849,  853,  28  Sup.  Ct.  Rep.  522;  Colo- 
rado Springs  v.  Cblorado  City,  42  Colo. 
88,  94  Pac  316;  Illinois  Trust  &  Sav.  Bank 
▼.  Arkansas  City,  34  L.R.A.  518,  22  C.  C.  A. 
271,  40  U.  S.  App.  267,  76  Fed.  271 ;  Dick- 
erson  v.  Colgrove,  100  U.  S.  578,  680,  25  L. 
ed.  618,  619;  Baker  v.  Humphrey,  101  U. 
S.  494,  499,  25  L.  ed.  1066,  1067;  Kirk  v. 
Hamilton,  102  U.  S.  68,  76,  26  L.  ed.  79, 
82;  Leather  Mfrs.'  Bank  v.  Morgan,  117 
U.  S.  96,  29  L.  ed.  811,  6  Sup.  Ct.  Rep. 
657;  Morgan  v.  Chicago  k  A.  R.  Co.  96 
U.  S.  716,  720,  24  L.  ed.  743,  744. 

If  no  obligation  to  purchase  was  created 
or  existed  prior  to  the  adoption  of  the  char- 
ter amendment,  §  264a,  that  portion  thereof 
providing  for  the  payment  of  $7,000,000  in 
bonds  for  the  water  plant  constituted  in 
itself  an  election  to  purchase  and  an  offer 
of  that  amount,  under  the  terms  of  §  11 
of  ordinance  44  of  1890;  and  thereupon 
there  arose  either  an  obligation  to  pur- 
chase at  the  appraised  price,  or  a  failure  to 
agree  upon  the  purchase  price,  whicfh  be- 
came subject  to  settlement  by  appraisement 
or  arbitration,  as  specified  in  §  11. 

Castle  Creek  Water  Co.  v.  Aspen,  76  C. 
C.  A.  516,  146  Fed.  8,  8  Ann.  Cas.  660. 

The  objection  to  a  law,  on  the  ground  of 
its  impairing  the  obligation  of  a  contract, 
can  never  depend  upon  the  extent  of  the 
change  which  the  law  effects  in  it.  Any 
deviation  from  its  terms,  by  postponing  or 
accelerating  the  period  of  performance 
which  it  prescribes,  imposing  conditions  not 
expressed  in  the  contract,  or  dispon^«i^g 
with  the  performance  of  those  which  are, 
however  minute,  or  apparently  immaterial 
in  their  effect  upon  the  contract  of  the  par- 
ties, impairs  its  obligation. 

Green  t.  Biddle,  8  Wheat.  1,  83,  5  L.  ed. 
547,  567. 

But  it  is  manifest  that  the  obligation  of 
the  contract,  and  the  rights  of  a  party  un- 
der it,  may,  in  effect,  be  destroyed  by  deny- 
ing a  remedy  altogether,  or  may  be  serious- 
ly impaired  by  burdening  the  proceedings 
with  new  coDditionB  and  restrictions,  so  as 
to  make  the  remedy  hardly  worth  pursuing. 


Bronson  v.  Kinzie,  1  How.  311,  317,  11 
L.  ed.  143,  145. 

The  obligation  of  a  contract  oonsisti  in 
its  binding  force  on  the  party  who  makes 
it.  This  depends  on  the  laws  in  ezistenoe 
when  it  is  made;  these  are  necessarily  re- 
ferred to  in  all  contracts,  and  forming  a 
part  of  them  as  the  measure  of  the  obliga- 
tion to  perform  them  by  the  one  party,  and 
the  right  acquired  by  the  other.  There  can 
be  no  other  standard  by  which  to  ascertain 
the  extent  of  either,  than  that  which  the 
terms  of  the  contract  indicate,  according  to 
their  settled  legal  meaning;  when  it  be- 
comes consummated,  the  law  defines  the 
duty  and  the  right,  compels  one  party  to 
perform  the  thing  contracted  for,  and  gives 
the  other  a  right  to  enforce  the  perform- 
ance by  the  remedies  then  in  force.  If  any 
subsequent  law  affect  to  diminish  the  duty, 
or  to  impair  the  right,  it  necessarily  bears 
on  the  obligation  of  the  contract  in  favor 
of  one  party,  to  the  injury  of  the  other; 
hence,  any  law  which  in  its  operation 
amounts  to  a  denial  or  obstruction  of  the 
rights  accruing  by  a  contract,  though  pro- 
fessing to  act  only  on  the  remedy,  is  di- 
rectly obnoxious  to  the  prohibition  of  the 
Constitution. 

McCnicken  v.  Hayward,  2  How.  608,  612, 

11  L.  ed.  397,  399. 

One  of  the  tests  that  a  contract  has  been 
impaired  is  that  its  value  has  by  legisla- 
tion been  diminished.  It  is  not,  hy  the 
Constitution,  to  be  impaired  at  all.  This 
is  not  a  question  of  degree  or  manner  or 
cause,  but  of  encroaching  in  any  respect  on 
its  obligation,  dispensing  with  any  part  of 
its  force. 

Planters'  Bank  v.  Sharp,  6  How.  301,  S27, 

12  L.  ed.  447,  458. 

The  laws  which  subsist  at  the  time  and 
place  of  the  making  of  a  contract  and 
where  it  is  to  be  performed  enter  into  find 
form  a  part  of  it,  as  if  they  were  expressly 
referred  to  or  incorporated  in  its  terms. 
Nothing  can  be  more  material  to  the  obliga- 
tion than  the  means  of  enforcement.  With- 
out the  remedy  the  contract  may,  indeed,  in 
the  sense  of  the  law,  be  said  not  to  exists 
and  its  obligation  to  fall  within  the  class 
of  those  moral  and  social  duties  which  de- 
pend for  their  fulfilment  wholly  upon  the 
will  of  the  individual.  The  ideas  of  valid- 
ity and  remedy  are  inseparable,  and  both 
are  parts  of  the  obligation,  which  is  guaran- 
teed by  the  Constitution  against  invasion. 
The  obligation  of  a  contract  is  the  law 
which  binds  the  parties  to  perform  their 
agreement.  The  prohibition  has  no  refer- 
ence to  the  degree  of  impairment  The 
largest  and  least  are  alike  forbidden. 

Von  HotCmsA  T.   Quincy,   4    Wall.   535, 
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660,  562,  18  L.  ed.  403,  408,  409;  F&rrmg- 
ton  V.  Tennessee,  06  U.  8.  679,  683,  24  L. 
ed.  668,  669. 

A  law  which  alters  the  terms  of  a  con- 
tract by  imposing  new  conditions,  or  dis- 
pensing with  those  ezpresed,  is  a  law  which 
impairs  its  obligation,  for  sudi  a  law  re- 
lieres  the  parties  from  the  moral  duty  of 
performing  the  original  stipulations  of  the 
contract,  and  it  prevents  their  legal  enforce- 
ment. 

Clereland,  P.  ft  A.  R.  Gow  t.  Pennsyl- 
vania, 16  WalL  800,  820,  21  L.  ed.  179, 
187;  Murray  v.  Charleston,  06  U.  8.  432, 
448,  24  L.  ed.  760,  764. 

The  obligation  of  a  contract,  in  the  con- 
stitutional sense,  is  the  means  provided  by 
law  by  which  it  can  be  enforced, — by  which 
the  parties  can  be  obliged  to  perform  it. 
Whatever  legislation  lessens  the  efficacy  of 
thfie  means  impairs  the  obligation.  If  it 
tend  to  postpone  or  retard  the  enforcement 
of  the  contract  the  obligation  of  the  latter 
is  to  that  extent  weakened. 

Louisiana  v.  New  Orleaats,  102  U.  8.  203, 
206,  26  L.  ed.  182,  183. 

The  contract  to  purchase  and  to  pay,  how- 
soever arising,  is  impaired  by  certain  pro- 
visions of  the  charter,  {  264a,  and  ordinance 
98  of  1910,  enacted  in  pursuance  thereof. 

Shapleigh  v.  San  Angelo,  167  U.  8.  646, 
057,  42  L.  ed.  310,  314,  17  Sup.  Ct.  Rep. 
957;  Mercantile  Trust  ft  D.  Co.  v.  Colum- 
bus, 203  U.  S.  811,  320,  51  L.  ed.  198,  202, 
27  Sup.  Ct.  Rep.  83;  Northern  P.  R,  Co.  v. 
Minnesota,  208  U.  S.  583,  591,  52  L.  ed.  630, 
634,  28  Sup.  Ct  Rep.  341 ;  Vicksburg  Water- 
works Co.  V.  Vicksburg,  185  U.  S.  65,  82, 
46  Ii.  ed.  808,  815,  22  Sup.  Ct.  Rep.  585. 

The  court  having  jurisdiction  of  the  case 
because  of  the  Federal  question,  all  contro- 
versies involved  therein  may  be  adjudicated, 
even  though  the  Federal  question  be  not 
decided,  or  be  decided  adversely  to  the  con- 
tention of  this  respondent. 

Siler  T.  Louisville  ft  N.  R.  Co.  213  U.  S. 
176,  191,  63  L.  ed.  753,  757,  29  Sup.  Ct. 
Rep.  461;  New  Orleans,  M.  ft  T.  R.  Co.  v. 
Mississippi,  102  U.  S.  136,  141,  26  L.  ed. 
96,  98;  Horner  v.  United  States,  143  U.  S. 
570,  676,  36  L.  ed.  266,  268,  12  Sup.  Ct 
Rep.  522;  Williamson  v.  United  States,  207 
U.  S.  425,  433,  52  L.  ed.  278,  284,  28  Sup. 
Ct.  Rep.  163;  Ober  t.  Gallagher,  93  U.  8. 
199,  23  L.  ed.  829. 

Mr.  Justice  Van  Devanter  delivered  the 
opinion  of  the  court: 

This  suit  presents  a  threefold  contro- 
versy, to  which  the  New  York  Trust  Com- 
pany (a  New  York  corporation),  the  city 
and  county  of  Denver  (a  municipal  corpo- 
ration in  Colorado),  and  the  Denver  Union 
•7  l4  M. 


Water  Company  (a  Colorado  corporation), 
are  the  principal  parties.  They  are  respec- 
tively the  successors  of  similar  corpora- 
tions whose  acts,  together  with  their  own, 
created  the  situation  out  of  which  the  eon- 
troversy  arose,  but  it  will  be  convenient  to 
treat  them  as  if  they  were  the  original  par- 
ticipants in  all  those  acts.  Although  for^ 
roerly  controlled  by  a  charter  enacted  by 
the  legislature  of  the  state,  the  city,  in  pur- 
suance of  an  amendment  of  the  state  Cbn- 
stitution,  came  in  1904  to  be  governed  1^ 
a  charter  framed  and  adopted  by  the  peo- 
ple of  the  city,  and  over  which  they  poa- 
sessed  an  exclusive  power  of  alteration  and 
amendment  Laws  1889,  p.  124;  Laws  1898, 
p.  131;  Const  art  20,  Rev.  Stat  1908,  p. 
66. 

By  the  charter  from  the  state  legislature 
(Laws  1889)  the  city  was  given  power  (| 
9)  "to  construct  or  purchase  *water-[119 
works  for  the  use  of  the  city,"  and  gener- 
ally to  do  whatever  was  "needful  •  .  • 
in  order  to  supply  the  city  with  water  for 
fire,  irrigating,  domestic,  and  other  par- 
poses,"  subject  to  the  qualification  ({12) 
that  "all  franchises  or  privileges"  granted 
by  the  city  should  "5e  limited  to  twetUp 
years  from  the  granting  of  fAe  soma," 
April  10,  1890,  while  that  charter  was  in 
force,  the  city,  by  an  ordinance  designated 
as  No.  44,  and  duly  accepted  by  the  water 
company,  granted  to  the  latter,  its  suooss- 
sors  and  assigns,  the  right  and  privilege  of 
laying  down,  continuing,  and  maintaining 
pipes  and  o^er  apparatus  for  the  convey- 
ance and  distribution  of  water  along  and 
through  designated  streets,  alleys,  and  pub- 
lic places  of  the  city,  "to  such  extent  as  the 
city  may  lawfully  grant  the  same"  and  sub- 
ject to  termination  as  therein  provided.  The 
ordinance  contained  various  provisions  reg- 
ulatory of  the  right  and  privilege  so  granted, 
the  duty  of  the  water  company  to  supply 
water  for  private  use  and  for  tire  and  other 
public  purposes,  the  rates  to  be  charged 
private  users,  and  the  hydrant  rentals  to 
be  paid  by  the  city.  There  were  also  the 
following  sections: 

"Sec.  11.  At  the  expiration  of  the  period 
of  twenty  years  from  and  after  the  date 
of  the  passage  and  approval  of  the  ordi- 
nance, in  ease  the  eity  shall  then  elcet  so 
to  do,  the  said  works  may  be  purchased  hj 
the  said  city,  and  in  case  the  parties  cannot 
agree,  after  such  election,  upon  the  price 
to  be  paid  by  the  city  for  the  waterworks 
of  the  said  company,  its  successors  and  as- 
signs, then  their  fair  cash  value  shall  be 
determined  by  arbitration,  by  five  disinter- 
ested persons,  none  of  whom  shall  be  resi- 
dents of  Denver,  two  of  them  to  be  chosen 
by  the  city,  two  by  the  company^  cdA  ^^^ 
filth  by  t!ba  loox  tOfX  €^<QMsa^  vd^^  Va 
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of  failure  on  the  part  of  the  company  to 
name  arhitratora  for  the  period  of  thirty 
days  after  the  city  shall  have  named  arbi- 
trators and  notified  the  company  so  to  do, 
the  city  may  apply  to  any  court  having 
lS7]equity  *  jurisdiction  in  the  county  in 
which  the  city  of  Denver  shall  then  be  sit- 
uated for  the  appointment  of  two  persons  of 
the  qualifications  aforesaid  as  such  arbitra- 
tors, and  the  court  may  thereupon  appoint 
two  persons,  who  shall  act  with  the  same 
force  and  effect  as  if  appointed  by  the  com- 
pany, and  the  decision  of  a  majority  of  said 
board  shall  be  final  and  binding  upon  both 
parties,  and  upon  the  payment,  or  tender  of 
payment,  by  said  city,  the  said  company 
shall  convey  to  said  city  all  of  its  property, 
real  or  personal,  easements,  rights  and 
privileges,  and  thereafter  all  franchises, 
rights,  and  privileges  which  have  been  at 
any  time  theretofore  granted  said  company. 
iti  successors,  or  assigns,  and  which  it  may 
then  possess,  shall  cease  and  be  at  an  end. 

"Seis.  12.  At  the  expiration  of  the  said 
period  of  twenty  years  the  said  city  may, 
at  ite  eleoiion,  renew  the  contract  hereby 
made,  by  ordinance  to  that  effect,  for  s 
like  period  of  twenty  years,  but  at  a  price 
for  hydrant  rental  10  per  cent  less  than 
mentioned  in  §  10  hereof,  for  the  period 
remaining  after  the  ten  years  after  May 
lst»  1891,  and  for  successive  periods  of 
twenty  years,  at  the  price  last  aforesaid, 
aa  often  and  as  long  as  the  city  may  choose. 
Xliis  section  is  conditioned,  however,  upon 
the  full  performance  by  the  city  of  the  pro- 
visions of  I  2  hereof. 

"See.  19.  This  ordinance,  when  the  same 
■hall  be  in  writing  accepted  by  the  Denver 
Water  Company,  becomes  a  contract  be- 
tween the  city  of  Denver  and  the  said  the 
BenTer  Water  Company,  its  successors  and 
Msigna,  and  the  same  shall,  as  to  every  pro- 
Tision  herein  contained,  as  fully  bind  and 
inure  to  the  benefit  of  the  successors  and 
assigns  of  the  said  the  Denver  Water  Com- 
pany as  to  the  said  company.  And  it  is 
•xpressly  understood  that  by  the  accept- 
ance of  this  ordinance  the  said  the  Denver 
Water  Cbmpany  loses  no  rights  in  regard 
to  the  occupation  of  the  streets,  alleys,  and 
public  places,  or  as  to  the  rights  of  any 
other  person  or  persons  thereto  which  it  J 
118]n0W  'possesses,  but  the  same  are 
hereby  recognized  and  confirmed,  and  are 
to  be  deemed  independent  of  and  not  merged 
fn  any  grant  in  this  ordinance  elsewhere 
contained. 

"Sec.  20.  All   mains,   pipes,   valves,   and 

other  apparatus  now  owned  by  said   the 

Denver  Water  Company,  and  composing  its 

plant,  and   all  such   mains,  pipes,  valves, 

hydrmnte,  and  otheT  apparatus  as  said  the 

Denver  Wmter  CompMBj,  itf  supceatom  fr' 
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assigns,  shall  hereafter  lay  down  or  set  ii 
or  upon  any  of  the  streets,  alleys,  or  othei 
public  places  within  said  city,  shall  be  antf 
remain  the  sole  and  absolute  property  of 
said  the  Denver  Water  Company,  its  suc- 
cessors and  assigns,  and  the  said  the  Denver 
Water  Company,  its  successors  or  assigns, 
shall  forever  be  considered  and  entitled  to 
be  in  possession  thereof,  except  in  case  of 
purchase  by  said  city  under  the  terms  of 
this  ordinance,  or  some  agreement  between 
said  city  and  said  company,  its  successors 
or  assigns,  when  all  rights  of  whatsoerer 
nature  of  said  company,  its  successors  or 
assigns,  in  iind  to  the  subject-matter  hereof, 
shall  vest  in  said  city. 

"Sec.  21.  While  the  consideration  for  the 
respective  agreements  of  the  city  and  the 
company  are  upon  each  side  the  several 
agreements  of  the  other,  all  of  the  sereral 
grants,  contracts,  and  agreements  in  this 
ordinance  contained  are  to  deemed  inde- 
pendent agreements,  with  the  same  fores 
and  effect  as  if  each  section  of  this  ordi- 
nance was  contained  in  a  separate  ordi- 
nance by  itself." 

By  a  written  contract  made  in  1870  the 
city  had  granted  to  the  water  company  a 
sole  and  exclusive  right  to  lay  pipes  with- 
in the  city,  for  use  in  the  distribution  and 
sale  of  water,  but  that  contract  had  been 
expressly  annulled  by  another,  made  in 
1874,  whereby  the  city  granted  to  the  com- 
pany a  right  of  like  character,  expressly 
limited  to  a  period  of  seventeen  years  from 
May  1  of  that  year.  What  was  said  in  || 
19  and  20  of  the  ordinance  of  1890  about 
rights  and  a  water  plant  already  possessed 
by  the  water  'company  had  reference[lS9 
to  the  rights  then  held  and  the  plant  then 
operated  under  the  seventeen-year  contract, 
which  was  within  a  year  of  expiration,  and 
to  some  other  rights  mentioned  in  the  rec- 
ord and  equally  without  material  bearing 
here. 

By  an  amendment  of  the  state  Constitu- 
tion in  1902, — it  being  the  amendment  un- 
der which  the  home-rule  charter  was  framed 
and  adopted  two  years  later, — the  city  was 
empowered  to  construct,  purchase,  main- 
tain, and  operate  waterworks,  for  the  use 
of  itself  and  its  inhabitants,  and  to  issue 
bonds,  after  an  approving  vote  of  the  tax- 
paying  electors,  in  any  amount  necessary 
to  carry  out  that  power;  and  this  amend- 
ment declared  that  "no  franchise  relating 
to  any  street,  alley,  or  public  place  of  the 
said  city  and  county  shall  be  granted  ex- 
cept upon  the  vote  of  the  qualified  taxpay- 
ing  electors."     Article  20,  §§  1  and  4. 

October  2,  1907,  about  two  and  one-half 
years  before  the  expiration  of  the  twenty- 
year  period  specified  in  the  ordinance  of 
\8!dO,  the  ^ij  adopted  and  the  water  com- 
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pany  accepted  an  ordinance  designated  as 
No.  163,  providing,  first,  for  an  immediate 
appraisement,  by  appraisers  selected  con- 
formably to  §  11  of  the  ordinance  of  1890, 
of  the  fair  cash  value  of  all  the  property 
of  the  water  company  and  its  auxiliary 
companies,  then  used  in  supplying  the  city 
and  its  inhabitants  with  water;  second,  for 
the  immediate  fixing  by  the  appraisers  of 
a  schedule  of  reasonable  rates  for  water  for 
private  and  public  purposes  for  a  further 
period  of  twenty  years;  third,  that  the  de- 
cision of  any  three  of  the  appraisers  should 
be  binding  as  to  the  questions  submitted  to 
them  for  determination;  fourth,  for  the 
submission  to  the  electors  of  the  city,  at 
a  single  special  election,  of  the  questions 
(a)  whether  the  city  should  purchase  the 
property  at  the  value  fixed  by  such  ap- 
praisement, and  (b)  whether  a  new  con- 
tract or  franchise  should  be  granted  to  the 
water  company  for  a  further  period  of 
twenty  years  on  the  basis  of  the  rates  fixed 
130]by  the  *appraisers;  fifth,  for  carrying 
into  effect  eittier  of  said  propositions  if  ap- 
proved by  the  electors;  and,  sixths  that  if 
the  electors  should  "refuse  to  aooepi  either 
propoaiiionf"  no  prejudice  should  result  to 
the  rights  of  either  party  under  the  ordi- 
nance of  1890,  but  such  rights  should  re- 
main as  if  the  ordinance  of  1907  had  not 
been  adopted  or  accepted.  That  ordinance 
recited  that  the  water  company  would 
agree  with  the  city  to  put  in  new  tempo- 
rary rates  to  be  charged  private  consumers 
of  water  after  November  1,  1907,  for  the 
remainder  of  the  term  specified  in  the  then- 
existing  contract  or  ordinance  of  1890,  "in 
the  event  that  the  city  .  .  .  shall  not 
at  said  election  .  .  .  determine  to  fMir- 
chase  said  plant,  or  to  emtend  or  renew  said 
contract  for  a  further  period  of  twenty 
years." 

March  20,  1909,  the  appraisers,  acting  un- 
der the  ordinance  of  1907,  appraised  the 
property  at  $14,400,000,  but  they  failed  to 
fix  the  schedule  of  rates  which  was  to  be  a 
part  of  the  proposition  to  renew  the  exist- 
ing contract  or  franchise  of  1890  for  a  fur- 
ther period  of  twenty  years,  and  this  fail- 
ure operated,  without  fault  on  the  part  of 
the  city  or  the  water  company,  to  prevent 
any  further  action  under  the  ordinance  of 
1907,  which  called  for  the  submission  of 
both  propositions  at  a  single  special  elec- 
tion. 

May  17,  1910,  over  a  month  after  the  «x- 
piration  of  the  twenty-year  period  specified 
in  the  ordinance  of  1890,  Um  people  of  the 
city  amended  its  eharter  by  adding  a  new 
section,  known  as  §  264a.  Briefiy  described, 
this  amendment  created  a  public  utilities 
oommissionf  named  its  first  members,  and 
traasferred  to  it  the  authority  tberetofort 
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given  to  the  board  of  public  works  as  to  all 
public  utilities;  particularly  invested  it 
with  large  powers  in  respect  of  the  eoB- 
stniction,  acquisition,  maintenance,  aad 
operation  of  a  water  plant;  declared  tkal 
the  city  should  never  exercise  any  option  to 
purchase  such  a  plant,  or  to  renew  aaj 
contract  with  reference  thereto,  otherwiM 
than  through  an  approving  vote  of  tha 
qualified  electors;  'authorized  the  iB-[lSi 
suance  of  bonds  in  the  sum  of  $8,000,000,  if 
sanctioned  by  a  vote  of  the  taxpaying  elea- 
tors,  to  provide  a  municipal  water  plant) 
provided  for  the  use,  subject  to  the  approT- 
ing  vote  of  such  electors,  of  $7,000,000  of 
these  bonds  in  the  purchase  of  the  plant  of 
the  water  company,  if  it  should,  on  or  before 
July  1,  1910,  elect  to  accept  that  sum,  and 
for  the  use  of  the  remaining  $1,000,000  of 
bonds  in  improving,  repairing,  and  adding 
to  the  plant;  and  directed  that,  if  the 
water  company  did  not  so  elect,  a  special 
election  should  be  held  on  the  first  Tuesday 
in  September,  1910,  to  enable  the  taxpayu^g 
electors  to  vote  upon  the  question  of  itea- 
ing  the  $8,000,000  of  bonds  for  the  purpoM 
of  constructing  and  putting  into  operation 
a  municipal  plant* 

The  water  company  did  not  elect  to  aa- 
eept  the  $7,000,000  for  its  plant,  and  the 
city  officers  took  the  necessary  preliminary 
steps  to  hold  the  special  election  called  for 
by  the  charter  amendment. 

There  was  at  no  time  an  election  by  the 
city  to  purchase  the  water  company's  plant, 
pursuant  to  the  option  reserved  in  §  11  of 
the  ordinance  of  1890,  unless  the  ordinance 
of  1907,  the  charter  amendment  of  1910,  or 
the  failure  to  renew  the  contract  or  fn»- 
chise  pursuant  to  the  option  reserved  Ib 
§  12,  operated  as  such  an  election;  aad 
there  was  no  election  by  the  city  to  renew 
the  contract  or  franchise  pursuant  to  the 
latter  option,  unless  the  failure  to  exerdee 
the  other  one  was  such  an  election. 

The  positions  of  the  city  and  the  water 
company  in  that  regard  came  to  be  ae  fol- 
lows: The  city  was  insisting  that  the  eos- 
tract  or  franchise  granted  by  the  ordinanee 
of  1890  was  limited  to  twenty  years  in 
duration  by  the  legislative  charter  in  force 
when  the  ordinance  was  adopted;  tliat  the 
options  reserved  in  §§  11  and  12  of  that 
ordinance  were  not  alternative  in  the  eenee 
that  one  or  the  other  must  be  exerelMd» 
but  were  independent  in  the  sense  tkal 
there  was  no  obligation  to  exercise  either; 
that  neither  *was  exercised,  and  there-[lSl 
fore  that,  the  twenty-year  limitation  having 
expired,  the  contract  or  franchise  wae  at  an 
end.  The  water  company,  on  the  other 
hand,  although  not  conceding  the  twenty- 
year  limitation,  was  Inavalvn.^  VdaX  ^Cchs^  ^v 
Uona  nare  tl\«tai.Wi%«  V!^  Vt^V  ^%  ^^  ^ 
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bound  to  ezerciie  one  or  the  other,  thbt  it 
had  elected  not  to  purchase  the  company's 
plant,  and  that  in  so  doing  it  necessarily 
had  elected  and  become  obligated  to  renew 
the  contract  or  franchise  for  another  period 
of  twenty  years. 

In  this  situation  the  trust  company,  be- 
ing the  trustee  in  a  subsisting  mortgage 
given  in  1894  by  the  water  company  upon 
all  of  its  property,  including  franchises, 
contracts,  rentals,  and  the  right  to  receive 
the  purchase  price  in  the  event  of  a  pur- 
chase by  the  city,  brought  this  suit  against 
the  city,  certain  of  the  city  officers,  the 
water  company,  and  the  South  Platte  Canal 
ft  Reservoir  Company,  a  subsidiary  of  the 
latter,  holding  the  title  to  an  important 
part  of  its  property,  to  obtain  a  decree 
which  should,  among  other  things,  declare 
that  the  city  had  elected  and  become  obli- 
gated to  purchase  the  property,  direct  a 
specific  performance  of  that  obligation  and 
of  the  correlative  obligation  of  the  water 
company  to  sell,  compel  the  payment  of  the 
purchase  price  to  the  trust  company  under 
the  mortgage,  and  restrain  and  enjoin  the 
city  and  its  officers  from  meanwhile  con- 
structing a  new  municipal  water  plant,  as 
also  from  taking  any  steps  towards  issuing 
bonds  for  that  purpose.  A  cross  bill  a- 
gainst  the  other  defendants  and  the  trust 
company  was  interposed  by  the  water  com- 
pany, wherein  it  prayed,  among  other 
things,  that  its  right  to  a  renewed  contract 
or  franchise  for  another  term  of  twenty 
years  be  established,  and  that  the  city  and 
its  officers  be  directed  to  take  such  steps  as 
might  be  necessary  to  effect  the  renewal. 
Upon  applications  submitted  upon  the  bill, 
eroM  bill,  and  divers  proofs,  the  circuit 
court  granted  interlocutory  orders  upon 
both  bills,  temporarily  enjoining  the  city 
lSS]and  its  ^officers  from  taking  any  steps 
towards  the  construction  of  a  municipal 
water  plant,  or  issuing  bonds  for  that  pur- 
pose, and,  in  the  instance  of  the  cross  bill, 
from  interfering  with  the  water  company  in 
the  exercise  and  enjoyment  of  the  rights  as- 
serted by  it  under  the  contract  or  franchise 
oi  1800.  Appeals  were  taken  to  the  circuit 
court  of  appeals,  where  the  interlocutory 
orders  were  affirmed  (110  G.  C.  A.  24,  187 
Fed.  890),  and  the  case  is  now  here  upon 
certiorari. 

The  exceptional  power  to  review,  upon 
certiorari,  a  decision  of  a  circuit  court  of 
appeals,  rendered  on  an  appeal  fn>m  an 
interlocutory  order,  is  intended  to  be  and 
la  sparingly  exercised.  But  there  can  be 
no  doubt  that  the  power  exists  where  no 
appeal  would  lie  from  a  final  decree  of 
tbrnt  court,  as  is  the  case  where  the  suit 
Ib  one  in  which  the  jarisdiction  of  the  court 
of  £nt  in&Unee  depended  entirely  upon  di- 


verse  citizenship.  Judicial  Code,  ||  128^ 
240  [36  Stat  at  L.  1133,  1167,  chap.  231, 
U.  S.  Comp.  Stat.  Supp.  1911,  pp.  193,  228]; 
American  Constr.  Co.  v.  Jacksonville,  T.  ft 
K.  W.  R.  Co.  148  U.  S.  372,  386,  87  Lu  ed. 
486,  491,  13  Sup.  Ct  Rep.  768;  For^h  t. 
Hammond,  166  U.  S.  606,  41  L.  ed.  1095, 
17  Sup.  Ct  Rep.  666.  We  think  this  ia 
such  a  suit.  The  bill  states  that  the  trost 
company  is  a  citizen  of  New  York,  that  all 
the  defendants  are  citizens  of  Colorado, 
and  that  "this  is  a  controversy  wholly  be- 
tween citizens  of  difTerent  states.**  True, 
it  also  alleges  that  the  suit  is  one  arising 
under  the  Constitution  of  the  United 
States,  and  attempts  to  support  this  gen- 
eral allegation  by  others  referring  to  sup- 
posed and  conjectured  infractions  of  the 
contract  and  due-process-of-law  clauses  of 
that  instrument;  but,  when  the  true  nature 
of  the  trust  company's  cause  of  action  is 
considered,  it  is  apparent  that  these  allega- 
tions must  be  disregarded, — some  because 
they  are  without  color  of  merit,  and  others 
because  they  are  not  a  necessary  part  of  the 
statement  of  that  cause  of  action,  but  are 
in  anticipation  of  defenses  which  it  is 
thought  the  defendants  may  possibly  inter- 
pose. See  Colorado  C.  Consol.  Min.  Co.  v. 
Turck,  160  U.  S.  138,  143,  37  L.  ed.  1030, 
1032,  14  Sup.  Ct  Rep.  36;  Tenneesee  v. 
Union  ft  Planters'  Bank,  162  U.  S.  464,  469, 
38  L.  ed.  611,  613,  14  Sup.  Ct  Rep.  664; 
New  Orleans  v.  Benjamin,  163  U.  8.  411» 
424,  38  L.  ed.  764,  769,  14  Sup.  Ct  Rep. 
906;  Boston  *ft  M.  Consol.  Copper  ft  8.[1S4 
Min.  Co.  V.  Montana  Ore  Purchasing  Co.  188 
U.  S.  632,  638,  639,  47  L.  ed.  626,  631,  632, 
23  Sup.  Ct.  Rep.  434;  Defiance  Water  Co.  v. 
Defiance,  191  U.  S.  184,  191,  48  U  ed.  140, 
143,  24  Sup.  Ct  Rep.  63;  Newbury  Port 
Water  Co.  v.  Newbury  Port  193  U.  S.  661, 
676,  48  L.  cd.  795,  799,  24  Sup.  Ct  Rep. 
663;  Devine  v.  Los  Angeles,  202  U.  8.  31S, 
333,  60  L.  ed.  1046,  1053,  26  Sup.  Ct  Rep. 
652;  Shulthis  v.  McDougal,  226  U.  S.  661, 
669,  56  L.  ed.  1205,  1210,  32  Sup.  Ct  Rep. 
704. 

The  gravamen  of  the  trust  company's 
cause  of  action  is  that  the  ordinance  of 
1890  restricted  the  city  to  a  choice  between 
two  options, — one  to  purchase  the  water 
plant  and  the  other  to  renew  the  contraet 
or  franchise;  that  by  the  ordinance  of  1907, 
and  again  by  the  charter  amendment  of 
1910,  the  city  made  a  binding  election  to 
purchase,  which  it  now  disregards  and  re- 
fuses to  carry  into  effect;  that  the  d^  is 
authorized  by  law  to  acquire  a  water  plaat 
by  purchase  or  to  construct  one  of  its  own, 
but  not  to  do  both;  that,  having  elected 
and  become  obligated  to  purchase  the  ezisl^ 
ing  plant,  it  is  without  authority  to  eos* 
aimci  a  ntm  ona\  \Xi%.\  the  water  compaaj 
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erroneously  m&intaiiiB  that  it  is  entitled 
to  a  renewal  of  the  existing  contract  or 
franchise,  and  wrongfully  refuses  to  insist 
upon  a  purchase  by  the  city;  and  that  in 
this  situation  the  trust  company  is  en- 
titled, in  virtue  of  its  mortgage,  to  enforce 
the  city's  election  and  obligation  to  pur- 
chase, and  meanwhile  to  have  the  city  en- 
Joined  from  placing  an  obstacle  in  the  way 
of  the  purchase  ny  constructing  a  new 
plant.  It  is  not  asserted  that  the  contract 
or  franchise  of  1890  was  exclusive,  or  con- 
tained any  stipulation  restraining  the  city 
from  constructing  and  operating  a  plant 
of  its  own,  or  that  the  trust  company  is  a 
property  holder  or  taxpayer  of  the  city; 
and  so,  the  company  can  have  no  legal  con- 
cern with  what  is  done  by  the  city  in  the 
premises,  if  only  it  performs  its  alleged  ob- 
ligation to  purchase.  It  hardly  needs  state- 
ment that  a  suit  to  enforce  such  a  cause 
of  action  is  not  one  arising  under  the  Con- 
stitution of  the  United  States.  "As  has 
been  stated,  the  rule  is  a  reasonable  and 
just  one  that  the  complainant  in  the  first 
instance  shall  be  confined  to  a  statement 
13 5] of  his  cause  of  *action,  leaving  to  the 
defendant  to  set  up  in  his  answer  what  his 
defense  is,  and,  if  anything  more  than  a 
denial  of  plaintiff's  cause  of  action,  impos- 
ing upon  the  defendant  the  burden  of  prov- 
ing such  defense."  Joy  v.  St.  Louis,  201  U. 
S.  332,  341,  60  L.  ed.  776,  781,  26  Sup.  Ct. 
Rep.  478. 

But  if  we  go  beyond  the  trust  company's 
statement  of  its  cause  of  action,  and  con- 
sider the  attitude  which  it  attributes  to 
the  eify,  the  result  is  still  the  same,  for 
the  bill  expressly  shows  that  the  city  puts 
its  refusal  to  purchase  upon  the  ground 
that  it  was  not  restricted  by  the  ordinance 
of  1800  to  a  choice  between  the  two  op- 
tions, but  left  free  to  exercise  either  or 
neither;  that  it  did  not,  by  the  ordinance 
of  1907,  the  charter  amendment  of  1910, 
or  otherwise,  exercise  the  option  to  pur- 
chase; and  therefore  that  it  has  incurred 
no  obligation  in  that  regard.  In  other 
words,  the  bill  discloses  that  the  city's 
position  is,  that  the  trust  company's  claim 
is  refuted  by  the  Tcry  ordinances  and  char- 
ter amendment  which  are  relied  upon  to 
sustain  it  Of  course,  if  this  were  the  city's 
defense,  the  controversy  would  be  solved  by 
merely  ascertaining  the  proper  construc- 
tion of  the  ordinances  and  charter  amend- 
ment, and  there  would  be  no  occasion  to 
consider  the  Constitution  of  the  United 
States  at  all. 

That  the  cross  bill  may  be  broader  than 
the  original  and  seek  relief  on  a  Federal 
ground  does  not  affect  the  question  of  the 
circuit  court's  jurisdiction,  for  a  cross  bill 
is  a  mere  aip(i]iar7  or  dependency  of  the 


original,  and  is  entertained  and  disposed 
of  in  the  exercise  of  the  jurisdiction  in- 
voked by  the  latter.  Ay  res  v.  Carver^  17 
How.  691,  695,  15  L.  ed.  179,  180;  Ex  parte 
South  &  North  Ala.  R.  Co.  05  U.  S.  221,  226, 
24  L.  ed.  355,  366;  Rouse  v.  Letcher,  156  U. 
S.  47,  60,  39  L.  ed.  341,  342,  15  Sup.  Ct 
Rep.  266;  Shulthis  v.  McDougal,  225  U.  S. 
561,  668,  56  L.  ed.  1205,  1210,  32  Sup.  Ct 
Rep.  704. 

It  follows  that  the  jurisdiction  of  the 
circuit  court  depended  entirely  upon  diverse 
citizenship,  and  therefore  that  the  suit  is 
one  in  which  no  appeal  would  lie  from  a 
final  decree  of  the  circuit  court  of  appeals. 

*We  come,  then,  to  the  objections[lS6 
made  to  the  orders  granting  the  temporary 
injunctions,  and  as  these  objections  are  ad- 
dressed, not  merely  to  the  injunctions,  but 
to  the  merits  of  both  the  bill  and  the  cross 
bill,  it  is  well  to  observe  at  the  outset  that 
our  power  of  review,  like  that  of  the  circuit 
court  of  appeals,  is  not  confined  to  the  act 
of  granting  the  injunctions,  but  extends  as 
well  to  determining  whether  there  is  any 
insuperable  objection,  in  point  of  jurisdic- 
tion or  merits,  to  the  maintenance  of  either 
bill,  and,  if  so,  to  directing  a  final  decree 
dismissing  it  Smith  v.  Vulcan  Iron  Works, 
166  U.  S.  518,  626,  41  L.  ed.  810,  812,  17 
Sup.  Ct.  Rep.  407;  Mast,  F.  &  Co.  v.  Stover 
Mfg.  Co.  177  U.  S.  485,  494,  44  L.  ed.  856, 
860,  20  Sup.  Ct  Rep.  708;  Harriman  v. 
Northern  Securities  Co.  197  U.  S.  244,  287, 
49  L.  ed.  739,  760,  26  Sup.  Ct  Rep.  493; 
United  States  Fidelity  &  G.  Co.  v.  Bray, 
226  U.  S.  206,  214,  66  L.  ed.  1055,  1061,  32 
Sup.  Ct  Rep.  620. 

Whether  the  trust  company  is  merely  an 
assignee  seeking  to  recover  the  contents  of 
a  chose  in  action,  and  whether  its  interest 
in  the  litigation  is  so  far  identical  and  in 
accord  with  that  of  the  water  company  as 
to  require  that  they  be  aligned  on  the  same 
side,  are  questions  upon  which  the  record  is 
not  entirely  clear,  and  it  therefore  will  be 
assumed,  as  is  expressly  or  impliedly  affirm- 
ed by  both  companies,  that  these  questions 
should  be  resolved  favorably  to  the  jurisdic- 
tion of  the  circuit  court.  See  act  August  13, 
1888,  26  Stat  at  L.  433,  chap.  866,  §  1,  U.  S. 
Comp.  Stat  1901,  p.  608;  Dawson  v.  Colum- 
bia Ave.  Sav.  Fund,  S.  D.  Title  k  T.  Co.  107 
U.  S.  178,  181,  49  L.  ed.  713,  716,  26  Sup. 
Ct  Rep.  420;  Shoecraft  v.  Bloxham,  124 
U.  S.  730,  736,  31  L.  ed.  674,  676,  8  Sup.  Ct 
Rep.  686. 

What  is  the  proper  construction  of  the 
ordinance  of  1890?  Was  the  contract  or 
franchise  granted  by  it  limited  to  twenty 
years?  Did  the  city  obligate  itself  thereby 
to  purchase  the  plant  or  to  renew  the  oon- 
tract  or  franchise  at  the  end  of  that  ^jax^^Am^ 
or  did  It  m%T%\7  wi«t^*  ^%  \jTVi^^^fl^  ^^ 
U 


1M-1S9 


SUPREME  COURT  OF  THB  UNITED  STATES. 


Oor.  Xkuc» 


doing  one  or  the  other  or  neither,  aa  to  it 
should  seem  best  at  the  timet    These  are 
the    questions    which    must    first    be    con- 
sidered.   It  is  not  asserted  that  the  ordi- 
nance granted  an  exclusive  franchise  or  re- 
lS7]8trained  the  oity  from  constructing  *a 
plant  of  its  own,  nor  would  such  an  asser- 
tion, if  made,  have  any  support  in  the  terms 
of  the  ordinance.  But  it  is  said  that  no  time 
wat  fixed  for  t].e  duration  of  the  franchise. 
This  may  be  taken  as  true  so  far  as  the  ac- 
tual terms  of  the  ordinance  are  concerned, 
although  it  ought  not  to  be  overlooked  that 
it  contained  some  recognition  of  a  limita- 
tion  elsewhere    imposed,  for   the  granting 
clause  was  qualified  by  the  words  "to  such 
extent  as  the  city  may  lawfully  grant  the 
same,"  and  §§11  and  12,  before  set  forth, 
proceeded  as  if  the  period  would  be  twenty 
years.     But  the  term  of  the  franchise  was 
not   left    undefined    or    in    doubt,    for    the 
charter  of  the  city  explicitly  declared  that 
^all  franchises  and  privileges"  granted  by 
it  ahould  "be  limited  to  twenty  years  from 
the  granting  of  the  same/'   and   the  con- 
text made  it  perfectly  plain  that  this  limi- 
tation was  intended  to  apply  to  rights  to 
ooeupy  and  use  the  streets,  alleys,  and  pub- 
lie  places  of  the  city,  such  as  were  granted 
in  this  instance.    The  limitation  became  a 
part  of  the  ordinance  quite  as  much  as  if 
written  into  it.     No  doubt  it  was  intended 
that  the  franchise  should  endure   for  the 
full  period  of  twenty  years.     The  qualify- 
ing words  in  the  granting  clause  and  the 
reference  to  that  period  in  §§   11   and   12 
leave  no  doubt  of  this,  but  it  was  not  intend- 
ed, because  it  could  not  be,  that  it  should 
endure  longer.     True,   some  of   the   provi- 
sions in  §§  19  and  20,  if  taken  by  them- 
selves, might  possibly  make  for  a  different 
conclusion,    but   they    must   be    read    with 
other  parts  of  the  ordinance,  and  all  must 
be  read  with  and  subordinated  to  the  char- 
ter limitation. 

Tlie  principal  controversy  is  over  the 
purpose  and  effect  of  §§  11  and  12  of  that 
ordinance.  As  before  shown,  §  11  states  that 
at  the  expiration  of  the  period  of  twenty 
years  the  plant  "may  be  purchased"  by  the 
city,  if  it  "shall  then  elect  so  to  do,"  and 
I  12  says  that  at  the  expiration  of  that 
period,  the  city  "may,  at  it»  election,  renew 
the  contract  hereby  made,"  with  a  reduc- 
lS8]tion  of  10  per  cent  in  the  *rental  for 
hydrants.  The  word  "contract"  is  used 
here,  as  elsewhere  in  the  ordinance,  as  inclu- 
■ive  of  the  franchise  to  occupy  and  use  the 
streets.  Each  section  reserves  or  gives  to 
the  eity  a  pure  option.  Under  one  it  may 
purchase  the  plant,  if  it  so  elects,  and  un- 
der the  other  it  may,  at  its  election,  renew 
the  eoDtract;  but  neither  imposes  any  duty 
or  obligation  upon  it,  unleM  it  exerciaea  the 


privilege  therein  given.  Such  is  the  natur- 
al import  of  the  terms  employed,  and  they 
are  plain  and  unequivocal.  But  it  is  said 
that  the  presence  of  the  two  options  im- 
poses on  the  city  the  duty  of  accepting  one. 
Indeed,  it  is  said  in  support  of  the  bill 
that  a  failure  to  renew  is  an  election  to 
purchase,  and  in  support  of  the  cross  bill 
that  a  failure  to  purchase  is  an  election  to 
renew.  We  are  clearly  of  opinion  that  these 
claims  are  ill-founded.  In  the  absence  of 
some  stipulations  to  that  end  the  city  would 
be  under  no  obligation  to  purchase  or  to  re- 
new, nor  would  it  be  entitled  to  do  either. 
There  is  no  stipulation  purporting  to  impose 
such  an  obligation.  All  that  is  done  is  to  re- 
serve or  give  to  the  city  the  right  to  pur- 
chase or  to  renew,  if  it  so  elects.  In  other 
words,  it  is  given  a  privilege  to  do  either, 
but  with  no  obligation  to  exercise  it.  Its 
situation  is  not  unlike  that  of  one  who  has 
sold  real  property,  with  a  reserved  privilege 
of  repurchasing  it  or  of  taking  a  lease  upon 
it  after  the  expiration  of  a  term  of  years. 
Although  entitled  to  avail  himself  of  eith- 
er phase  of  the  privilege,  he  is  free  to  reject 
both. 

As  suggesting  that  the  purpose  of  §§  11 
and  12  is  different  from  what  we  hold  it 
to  be,  we  are  referred  to  an  ordinance  of 
December  15,  1894,  leasing  to  the  water 
company  a  water  plant  formerly  owned  by 
the  town  of  South  Denver,  and  acquired  uy 
the  city  through  the  annexation  of  that 
town.  At  most  his  ordinance  has  only  an 
indirect  bearing  here,  and  the  inferences 
drawn  from  it  by  counsel,  even  if  justified, 
are  quite  inadequate  to  overcome  tiie  plain 
and  unequivocal  terms  of  those  sections. 

*  Whether,  consistently  with  the  [ISt 
powers  conferred  and  the  limitations  im- 
posed by  the  city  charter  then  in  force,  the 
city  could  have  bound  itself,  when  the  ordi- 
nance of  1890  was  adopted,  to  purchase  the 
plant  or  to  renew  the  franchise  at  the  expi- 
ration of  the  twenty-year  period,  is  a  ques- 
tion extensively  discussed  by  counsel;  but  as 
we  are  fully  persuaded  that  there  was  no  at- 
tempt or  purpose  to  create  such  an  obli- 
gation by  that  ordinance,  the  point  may  be 
passed  without  further  notice. 

The  trust  company  relies  upon  the  ordin- 
ance of  1907  as  showing  an  election  by  tha 
city  to  purchase,  or  at  least  to  purchase 
if  the  franchise  was  not  renewed.  That 
ordinance,  we  have  seen,  provided  for  an  ap- 
praisement of  the  water  company's  property 
in  advance  of  the  expiration  of  the  existiiig 
franchise,  for  the  fixing  of  a  reasonable 
schedule  of  rates  to  be  charged  during  a 
further  period  of  twenty  years,  and  for 
submitting  to  the  electors  of  the  city,  at  a 
single  special  election,  the  questions  (a) 
^\iel\L«x  \^^  ^itj  should   purchase   at  the 
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appraisement,  and  (b)  whether  a  new  fran- 
chise should  be  granted  to  the  water  com- 
pany for  a  further  period  of  twenty  years 
on  the  basis  of  the  rates  so  fixed.  The  ap- 
praisers chosen  for  the  purpose  made  an 
appraisement,  but  failed  to  fix  the  schedule 
of  rates,  and  so,  without  any  fault  of  the 
city  or  the  water  company,  nothing  further 
was  done  under  that  ordinance.  It  did  not 
purport  to  make  an  election  to  purchase 
or  to  renew,  either  conditionally  or  other- 
wise. On  the  contrary,  it  affirmatively  con- 
templated that  the  election,  if  any,  was  to 
be  by  the  electors  of  the  city,  and  that  they 
might  reject  both  propositions.  Besides, 
article  20,  §  4,  of  the  state  Constitution 
then  in  force,  provided  that  no  franchise 
relating  to  the  streets  of  the  city  should 
be  granted  except  upon  a  vote  of  the  elec- 
tors, and  article  9  of  the  city  charter  then 
in  force  made  a  like  vote  a  prerequisite  to 
the  acquisition  by  the  city  of  any  public 
utility.  So,  had  the  council  attempted  by 
140]  the  ordinance  of  1907  to  make  an  *elec- 
tion  to  purchase  or  to  renew,  the  attempt 
would  have  gone  for  nothing.  No  doubt,  the 
difficulty  arising  from  the  failure  to  fix  a 
schedule  of  rates  could  have  been  adjusted 
between  the  city  and  the  water  company, 
and  the  two  propositions  (the  second  in  a 
modified  form)  submitted  to  the  electors 
at  an  election  called  through  a  new  ordin- 
ance. But  this  was  not  done,  possibly  be- 
cause, as  the  record  discloses,  both  par- 
ties were  dissatisfied  with  the  appraise- 
ment, the  city  claiming  that  it  proceeded 
upon  erroneous  principles  and  was  grossly 
excessive,  and  the  water  company  that  it 
was  inadequate  and  insufficient.  But,  how- 
ever this  may  have  been,  it  is  plain  that 
the  ordinance  of  1907  was  not  an  election 
to  purchase,  either  conditionally  or  at  all. 

The  trust  company  also  relies  upon  the 
charter  amendment  of  May  17,  1910,  §  264a, 
as  showing  an  election  to  purchase  under 
the  option  reserved  in  the  ordinance  of 
1890.  The  amendment  did  not  contemplate 
a  purchase  in  accordance  with  that  option, 
but  independently  of  it  and  upon  altogether 
different  terms.  Instead,  therefore,  of  be- 
ing an  exercise  of  the  option,  it  was  a  re- 
jection of  it.  Minneapolis  &  St.  L.  R.  Co. 
T.  Columbus  Rolling  Mill,  119  U.  S.  149,  151, 
80  L.  ed.  376,  377,  7  Sup.  Ct.  Rep.  168. 

The  circuit  court  of  appeals,  having  stat- 
ed the  conflicting  claims  of  the  trust  com- 
pany and  the  water  company,  the  one,  that 
the  city  had  elected  to  purchase,  and  the 
other,  that  it  had  elected  to  renew,  said: 
"The  facts  are  stated  upon  which  these 
claims  are  based,  and  it  does  not  appear 
to  us  that  the  city  has  done  either."  With 
that  conclusion  we  fully  agree.  In  so  far, 
then,  aa  the  bill  and  croes  bill  are  founded 
57  I/,  ed. 


upon  contractual  relations  claimed  to  have 
arisen  out  of  the  ordinance  of  1890,  they 
must  fail;  and,  as  the  bill  has  no  oth^r 
basis,  it  manifestly  cannot  be  maintained. 

As  an  additional  ground  for  enjoining 
the  issuing  of  bonds  and  the  constmction 
of  a  municipal  water  plant  *under  the[141 
charter  amendment,  §  264a,  the  cross  bill, 
after  stating  that  the  water  company  la 
a  large  property  holder  and  taxpayer  of  the 
city,  and  must  share  in  the  burdens  which 
will  be  placed  upon  all  its  property  holders 
and  taxpayers  by  issuing  the  bonds  and 
constructing  the  municipal  plant,  challenges 
the  validity  of  the  amendment,  and  there- 
fore the  authority  of  the  city  to  carrj  it 
into  efTect.  It  remains  to  consider  the  ob- 
jections upon  which  this  challenge  is  rested* 

Two  objections  named  in  the  cross  bill 
are,  that  article  20  of  the  state  Constita* 
tion  (adopted  as  an  amendment  in  1902), 
upon  which  the  charter  amendment  is  based, 
(a)  is  repugnant  to  article  4,  §  4,  of  the 
Constitution  of  the  United  States,  gnarsn- 
tying  to  the  state  a  republican  form  of 
government,  in  that  it  takes  from  the  state 
legislature  and  vests  directly  in  the  people 
of  the  city  legislative  power  over  all  sub- 
jects of  purely  municipal  concern,  and  (b) 
is  repugnant  to  §  2  of  article  2,  |  1  of 
article  5,  and  §  2  of  article  19  of  the  state 
Constitution.  These  objections  are  not  now 
insisted  upon;  the  first  doubtless  because  it 
is  deemed  sufficiently  covered  and  disposed 
of,  as  undoubtedly  it  is,  by  our  recent  deci- 
sion in  Pacific  States  Teleph.  k  Teleg.  Co. 
V.  Oregon,  223  U.  S.  118,  66  L.  ed.  877,  82 
Sup.  Ct.  Rep.  224,  and  the  second  because 
it  appears  to  be  foreclosed  by  decisions  of 
the  supreme  court  of  the  state,  in  People 
ex  rel.  Elder  v.  Sours,  31  Colo.  369,  102  Am. 
St.  Rep.  34,  74  Pac.  167,  and  other  cases. 
Both  may  therefore  be  passed  without  fur- 
ther notice. 

The  next  objection  invokes  the  due-proo- 
ess-of-law  clause  of  the  14th  Amendment 
to  the  Constitution  of  the  United  States, 
and  is,  that  the  charter  amendment  sub- 
jects the  water  company  to  the  alternative 
of  accepting  an  inadequate  price  for  its 
plant  or  of  having  its  value  ruinously  im- 
paired by  the  construction  and  operation 
of  a  municipal  plant,  and  that  this 
amounts  to  an  unlawful  deprivation  of 
property.  The  objection  is  faulty  in  that  it 
fails  to  recognize  the  real  situation  to  which 
the  ^charter  amendment  applies.  The[141 
water  company,  although  the  undoubted 
owner  of  the  [^ysical  property  constituting 
its  plant,  is  without  a  franchise  to  maintain 
and  operate  it  through  the  streets  of  the 
city,  the  prior  franchise  having  expired;  anb 
the  city  not  only  is  under  no  le^V  <!kVMiaQte 
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the  pfauit»  but  ii  fret  to  eonetmet  and  oper- 
ate a  pfauit  of  its  own.  How,  then,  ean  it  be 
■aid  that  the  proposal,  expressed  in  the 
amendment,  to  purehaee  the  company's 
plant  at  $7,000,000,  and  to  devote  $1,000,000 
more  to  its  betterment  or  else  to  construct 
a  new  one  at  a  cost  of  $8,000,000  inTolves  an 
unlawful  deprivation  of  property  or  sny 
right?  See  Madera  Waterworks  t.  Madera 
(April  28,  1018  [228  U.  S.  464,  ante,  016,  83 
Sup.  Ct  Rep.  671] ) ;  Detroit  United  R.  Co. 
T.  Detroit  (May  26, 1918  [220  U.  S.  30,  ante, 
1066,  88  Sup.  Ct.  Rep.  607]).  Whether  $7,- 
000,000  is  an  adequate  price  for  the  com- 
pany's plant,  and  whether  its  value  will  be 
ruinously  impaired  by  the  construction  of  a 
municipal  plant,  are  beside  the  question. 
Being  under  no  obligation  to  purchase,  the 
ci^  is  free  to  name  its  own  terms,  and  the 
water  oompany  is  likewise  free  to  accept 
or  reject  them.  The  latter  is  under  no  com- 
pulsion other  than  such  as  inheres  in  the 
nature  of  its  property  or  arises  from  a 
proper  r^ard  for  its  own  interests.  That 
the  city,  mindful  of  its  interests,  offered 
$7,000/)00  for  the  water  company's  plant, 
when  it  could  have  proceeded  to  the  con- 
struction of  a  new  plant  of  its  own,  with- 
out making  any  offer  to  the  company, 
affords  no  ground  fo*-  complaint  by  the  lat- 
ter. Newburyport  Water  Co.  v.  Newbury- 
port,  108  U.  S.  661,  677,  48  L.  ed.  706,  700, 
24  Sup.  Ct,  Rep.  668. 

Another  objection  invokes  the  equal  pro- 
tection clause  of  the  14th  Amendment,  and 
is,  that  the  charter  amendment  singles  out 
and  deals  with  the  subject  of  a  water  sup- 
ply and  with  the  plant  of  the  water  com- 
pany, leaving  all  other  public  utilities  to 
be  dealt  with  under  general  charter  provi- 
sions, and  also  cuts  off  all  opportunity  to 
obtain  future  franchises  to  occupy  and  use 
14S]the  streets  *for  the  purpose  of  supply- 
ing water  to  the  city  and  its  inhabitants, 
while  leaving  full  opportunity  to  obtain 
such  franchises  for  other  purposes,  such  as 
supplying  light,  heat,  power,  transportation, 
or  telephone  service.  There  is  no  merit  in 
this  objection.  The  equal  protection  clause 
is  directed  only  against  arbitrary  discrim- 
ination; that  is,  such  as  is  without  any 
reasonable  basis.  Lindsley  v.  National  Car- 
bonic G»as  Co.  220  U.  S.  61,  78,  66  L.  ed. 
860,  877,  81  Sup.  Ct  Rep.  887,  Ann.  Cas. 
1012  C,  160.  It  does  not  prevent  a  city 
from  applying  the  scheme  of  municipal 
ownership  and  maintenance  to  one  public 
utility  without  applying  it  to  all ;  nor  does 
it  prevent  a  city,  owning  and  maintaining 
a  municipal  water  plant,  from  refusing  to 
grant  franchises  which  will  bring  privately 
owned  plants  into  competition  with  its  own. 
Tbere  Im  nothing  unequal   in   this   in   the 
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sential  that  there  be  a  reasonable  basis  for 
dealing  especially  and  directly,  as  was  doas, 
with  the  question  of  purchasing  the  com* 
pAny's  plsnt,  the  situation  before  recited 
shows  that  such  a  basis  was  not  wanting. 

Article  20  of  the  state  Constitution,  vm- 
der  which  the  present  home-rule  charter 
was  adopted,  while  investing  the  people  of 
the  city  (§4)  with  "exclusive  power  in  the 
making,  altering,  revising,  or  amending  their 
charter,"  makes  a  distinction  (§6)  between 
the  modes  of  amending  it  and  of  revising 
it  in  ewtenso  or  making  a  new  one,  the 
difference  being  that  an  amendment  may  be 
initiated  by  petition  and  directly  voted  up- 
on and  adopted  by  the  electors,  while  a  re- 
vised or  new  charter  requires  the  interven- 
tion of  a  charter  convention.  Relying  upon 
this,  it  is  objected  that  §  264a,  now  under 
consideration,  is  not  an  amendment,  but 
partakes  of  the  nature  of  a  revised  or  new 
charter,  and  is  invalid  because,  as  is  the 
fact  it  was  not  framed  and  approved  by  a 
charter  convention  before  being  submitted 
to  the  electors.  The  point  cannot  be  sus- 
tained. The  section  is  in  form  and  in  sub- 
stance a  mere  amendment  It  does  not 
alter  the  form  of  the  city  government  or 
make  ^extensive  changes  in  the  exist-[144 
ing  charter,  but  is  confined  to  matters  per- 
taining to  public  utilities,  more  especially 
the  acquisition,  maintenance,  and  opera- 
tion of  a  municipal  water  plant  In  the 
briefs  some  reference  is  made  to  Speer  v. 
People,  62  Colo.  826, 122  Pac.  768,  where  the 
supreme  court  of  the  state  recently  had  be- 
fore it  a  proposed  amendment  radically  and 
extensively  changing  the  form  of  the  city 
government  The  opinions  rendered  in  the 
case  disclose  some  differences  of  opinion  up- 
on the  question  whether  what  was  proposed 
could  be  regarded  as  a  mere  amendment 
but  the  question  was  not  decided  and  noth- 
ing was  said  in  the  opinions  that  tends  to 
sustain  the  objection  now  made  to  §  264a. 

Another  objection  urged  against  that  sec- 
tion is,  that  it  is  in  conflict  with  article  20, 
§  4,  of  the  state  Constitution,  in  that,  while 
that  article  provides  that  the  question  of 
granting  a  desired  franchise  shall  be  sub- 
mitted to  the  electors  upon  the  deposit  with 
the  city  treasurer  of  the  expense  of  the  sub- 
mission, §  264a  prevents  the  granting  of 
any  franchise  for  the  purpose  of  furnishing 
a  supply  of  water.  Assuming  that  |  264a 
does  do  this,  it  is  done  as  part  of  the 
plan  of  establishing  and  maintaining  a  mu- 
nicipal water  plant  expressly  authorised  by 
article  20,  §  1.  Besides,  the  provision  in 
article  20,  §  4,  which  is  relied  upon,  is  a 
subordinate  part  of  a  limitation  or  restric- 
tion to  the  effect  that  no  franchise  to  oc- 
cupy or  use  the  streets  of  the  city  shall  be 
g;ranie^  ex^^t  ii^xl  %.ti  approving  vote  of 
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the  electors,  and  is  evidently  intended  to  be 
merely  regulatory  of  the  payment  of  the 
expense  of  taking  the  vote,  and  not  to 
make  such  payment  the  only  test  of  the 
right  to  have  the  vote  taken. 

Finally,  it  is  objected  that  the  submission 
and  adoption  of  §  264a  were  in  contra- 
vention of  the  existing  charter,  (a)  because 
the  section  deals  with  several  independent 
and  unrelated  subjects,  (b)  because  it  des- 
ignates the  first  members  of  the  public 
145]utilities  commission,  instead  of  *leaT- 
ing  them  to  be  elected  in  accordance  with 
the  general  provision  in  §  178  of  the  char- 
ter, and  (c)  because  it  prescribes  a  different 
mode  of  acquiring  a  municipal  water  plant 
than  that  provided  in  article  9  of  the  char- 
ter. In  disposing  of  a  preceding  objection, 
we  have  held  that  §  264a  was  merely  an 
amendment  of  the  charter,  and  that  the 
mode  of  its  submission  and  adoption  was  in 
accord  with  the  applicable  restrictions  of 
the  state  Constitution.  No  additional  re- 
strictions were  prescribed  by  the  charter, 
its  only  provision  upon  the  subject  being 
(I  20),  "any  measure,  charter  amendment, 
or  proposal  for  a  charter  convention,  may 
be  submitted  to  a  vote  of  the  qualified 
electors  in  the  manner  provided  by  the  Con- 
stitution." In  passing  upon  the  preceding 
objection,  therefore,  we  have  passed  upon 
the  first  branch  of  the  one  just  stated;  but 
it  may  be  added  that  we  think  all  the  pro- 
visions of  the  amendment  have  such  a  re- 
lation to  the  principal  subject,  namely,  the 
public  utilities  of  the  city,  as  to  permit 
their  inclusion  in  a  single  amendment.  Of 
the  other  two  branches  of  this  objection  it 
is  enough  to  say  that  the  amendment  su- 
persedes pro  tanio  the  original  provisions 
of  the  charter  with  which  it  is  not  in 
accord.  The  purpose  in  adopting  it  was  to 
introduce  something  new, — to  make  a 
change  in  existing  provisions, — and  being 
adopted  conformably  to  the  constitutional 
and  eharter  requirements,  the  new  or 
changed  provisions  became  at  once  a  part 
of  the  charter,  thereby  supplanting  or  modi- 
fying the  original  provisions  to  the  extent 
of  any  confiict. 

Having  now  considered  all  the  claims  ad- 
Ttnoed  in  support  of  the  cross  bill,  and  find- 
ing, as  we  do,  that  it  has  no  support  in 
any  of  them,  it  follows  that,  like  the  orig- 
inal bill,  it  cannot  be  maintained.  The  in- 
tarloontory  decrees  of  the  Circuit  Court 
of  Appeals  and  the  Circuit  Court  are  ac- 
cordingly reversed,  and  the  case  is  remand- 
ad  with  a  direction  to  dismiss  both  bills  on 
the  merits. 

RoTorsed. 
M7  L.  ea. 


•MARTIN  PEDERSEN,  Plff.  in  Err.,[14« 

V. 

DELAWARE,  LACKAWANNA,  k  WEST. 
ERN  RAILROAD  COMPANY. 

(See  8.  C.  Reporter's  ed.  14(m65.) 

Master  and  servant  —  employers*  lia- 
bility act  —  fellow  servant  engaged  In 
intrastate  conunerce. 

1.  Instances  where  the  causal  negligence 
is  that  of  a  fellow  servant  engaged  in  intra- 
state commerce  are  embraced  by  the  pro- 
visions of  the  employers'  liability  act  of 
April  22,  1908  (35  SUt.  at  L.  65,  chap. 
149,  U.  S.  Comp.  Stat.  Supp.  1911,  p.  1322), 
giving  a  right  of  recovery  against  an  inter- 
state  railway  carrier  for  the  death  or  in- 
jury of  an  employee  while  engaged  in  inter- 
state commerce,  which  may  result  from 
the  negligence  of  any  of  the  employees  of 
such  company. 

(For  other  cases,  see  Master  and  SerTant,  II. 
d,  4,  in  Digest  flap.  Ct.  1908.] 

Bfaster  and  servant  — >  employers'  lia- 
bility act  —  when  employee  la  em- 
ployed in  interstate  commerce. 

2.  An  employee  of  an  interstate  railway 
carrier,  killed  while  carrying  a  sack  of 
bolts  or  rivets  to  be  used  in  repairing  a 
bridge  which  was  regularly  in  use  in  ^th 
interstate  and  intrastate  commerce,  was  em- 
ployed in  interstate  commerce  within  the 
meaning  of  the  employers'  liability  act  of 
April  22,  1008,  giving  a  right  of  recovery 
against  the  carrier  for  the  death  of  an  em- 
ployee while  so  employed. 

(For  other  cases,  see  Master  and  Servant,  II. 
a,  in  Digest  Bop.  Ct.  1908.] 

Trial  by  jnry  —  infringement  of  right  — 
entering  judgment  non  obstante  vere* 
dloto. 

3.  A  Federal  court  cannot,  oonsistentlT 
with  the  provisions  of  U.  S.  Const,  7ta 
Amend.,  preserving  the  right  of  trial  br 
jurv,  enter  judgment  for  defendant  not* 
withstanding  a  verdict  for  plaintiff,  on  tiia 
ground  that  the  latter  was  not  sustained  by 
the  evidence. 

(For  other  cases,  see  Jury,  I.  d,  in  Digest  8a^ 
Ct.  1908.] 

[No.  698.] 
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IN  ERROR  to  the  United  States  Cireait 
Court  of  Appeals  for  the  Third  Cireait 
to  review  a  judgment  which  affirmed  a  judg* 
ment  of  the  Circuit  Court  for  the  Eastern 
District  of  Pennsylvania,  entered  in  favor 
of  defendant  non  ohaianie  verMeto,  in  an 
action  under  the  Federal  employers'  lia- 
bility act.  Reversed  and  remanded  for  fur- 
ther proceedings. 

See  same  case  below,  117  C  0.  A.  83,  197 
Fed.  637. 
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Hr.  BenJ«inlit  Pattormn  ufoed  the 
MUM,  uid,  with  Mr.  George  B«U,  filed  « 
brief  for  plaintiff  in  erior: 

CongresB  ha,w  power  to  regalAte  ill  the 
lutrumentftlitie*  of  lQtentftt«  eommuce, 
uid  ii  not  limited  to  the  regulation  «f  the 
mere  moTement  of  goodi,  tluit  ia,  to  tnju- 
portatiOQ,  pure  and  aimple. 

Second  Employei-B'  Liability  Oaaea  (Uon- 
dou  r.  New  York,  N.  H.  A  H.  B.  Oo.)  223 
n.  8.  1,  H  L.  ed.  327,  88  LJLA.(N.S.)  44, 
32  Sup.  Ct.  Rep.  169,  1  N.  C.  a  A.  8TS; 
Liuton  r.  North  Biver  Bridge  Co.  16S  U.  8. 
S2fi,  88  L.  ed.  808,  14  Sup.  Ct  Rep.  SM; 
The  Clinton  Bridge  (Gray  r.  Chicago,  L  & 
N.  R.  Co.)  10  Wall.  4H,  IS  L.  ed.  H0:  Pa- 
cific R.  Removal  Cases,  IIG  U.  S.  I,  29  L. 
ed.  310,  A  Sup.  Ct.  Rep.  1113;  Naabville,  C. 
*  St.  L.  R.  Co.  T.  Alabama,  128  V.  S.  96, 
S2  L.  ed.  362,  2  Inters.  Com.  Rep.  238,  S 
Sup.  Ct.  Rep.  28;  Smith  v.  Alabama,  124 
D.  8.  4«,  4Tg,  31  L.  ed.  608,  E12,  I  Inters. 
Com.  Rep.  804,  8  Sup.  CL  Rep.  664;  Spraigue 
V.  Thompson,  118  U.  8.  90,  30  L.  ed.  UG,  6 
Snp.  Ct  Rep.  988;  Southern  R.  Co.  t.  United 
SUtM,  222  U.  8.  20,  66  L.  ed.  72,  32  Sup. 
OL  Bep.  2:  Interstate  Commerce  Commie- 
■ton  *.  Dlinoia  &  R.  Co.  216  U.  S.  462,  64 
L.  ed.  2B0,  30  Sup.  Ct  Bep.  156. 

Tbcte  whose  work  calls  tbem  upon  those 
Ugbwaya  of  commerce  over  which  transpor- 
tation hj  railroad  ia  going  on  are  in  at  least 
aa  great  danger  of  physical  injury  as  those 
who  are  upon  the  traina  and  operating  them. 
The  injury  of  peraona  engaged  in  repairing 
such  highwaya  ia  aa  great  an  interference 
with  Interatate  commerce  aa  is  the  Injury 
of  a  trainman.  There  are  claMea  of  em- 
ployees, aoch  aa  track  walkera,  awltch  ten- 
ders, track  and  bridge  repairers,  who  are 
<siploy«d  upon  auch  instrumentalitiea  of  in- 
teratate  commerce,  and  who  are  aubject  to 
the  riaka  of  injuries  by  negligent  operatiou 
of  traina,  for  which  injuriea,  we  aubmit,  it 
waa   the  purpose  of  the  act  to  provide  a 

Colaaurdo  t.  Central  B.  Co.  180  Fed.  B32 

The  defendant  waa  engaged  in  commerce 
between  states  at  the  time  of  the  injuries. 

Second  Employers'  Liability  Cuea  {Mon- 
don  T.  New  Tork,  N.  H.  A  H.  a  Co.)  223 
U.  a  1,  66  L.  ed.  327,  SB  L.RA.(N.S.)  U 
S2  Snp.  Ct  Rep.  1S9,  1  N.  C.  C.  A.  876; 
Southern  B.  Oo.  t.  United  States,  222  U.  S 
22,  ET,  M  L.  ed.  72,  74,  S2  Snp.  Ct  Rep.  8; 
Ocdaamdo  t.  Central  R.  Co.  ISO  Fed.  SS2 
•Armed  in  lis  a  0.  A.  379,  102  Fed.  Ml. 

The  "engaging  by  a  railroad  in  Intentati 
aaamane^  and  tbe  employment  in  auch  com' 
Baree,  eonten^lated  by  the  act,  comprehen<i 
all  ita  actMUea  and  inatnimentalitie*  upoi 
the  bl^way  orer  which  it  conducta  aucl 
eommerce,  and  exclude  all  other  aBtivitiei 
aad  loainnMiitaliUai. 


Southern  R.  Co.  t.  United  SUtea,  222  U. 
I.  22,  6S  U  ed.  72,  32  Sup.  Ct.  Rep.  2;  Zikoa 
r.  Oregon  R.  A  NaT.  Co.  170  Fed.  SSS; 
lobnaon  t.  Great  Northern  R.  Co.  102  &  a 
t.  B9,  178  Fed.  S43;  Colaaurdo  t.  Central 
Et.  Co.  ISO  Fed.  832,  affirmed  In  113  &  a 
&.  879,  102  Fed.  901 ;  Darr  v.  Baltimota  * 
3.  R.  Co.  197  Fed.  666;  Lamphere  t.  Oii^oa 
El.  A  NaT.  Co.  —  LJLA.(N.S.)  — ,  IIS  C.  Q 
L  166,  190  Fed.  836;  Behrens  t.  Uinois  a 
Et.  Co.  1>2  Fed.  581;  Snead  t.  Central  of 
aeorgia  B.  Co.  151  Fed.  608;  Cair  T.  New 
ITork  C.  A  H.  B.  B.  Co.  77  Uiae.  846,  186 
N.  Y.  Supp.  601. 

Hr.  Jamea  P.  Campbell  argued  the 
»uie,  and,  with  Mr.  William  S.  Jtaaej, 
Bled  a  brief  for  defendant  in  error: 

Giving  the  act  its  proper  conatruction,  it 
means  that  the  employee  must  be  engaged 
in  commerce;  that  is,  traffic  or  intercourae 
iwtween  the  atates;  and  an  employee  not 
mgaged  in  transportation,  traffic,  or  inter- 
H>urse  between  the  states  ia  certainly  not 
tngaged  in  commerce. 

Second  Employers'  Liability  Caaea  (Mod- 
iou  T.  New  York,  N.  E.  A  E.  B.  Co.)  223  U. 
3.  1,  66  L.  ed.  327,  38  L.R.A.(N.S.)  44,  32 
Sup.  Ct.  Bep.  16B,  1  N.  C.  C.  A.  875;  Welton 
r.  Missouri,  01  U.  S.  276,  23  L.  ed.  347; 
Philadelphia  A  R.  R.  Co.  V.  Pennaylvania,  16 
V?all.  232,  21  L.  ed.  146:  New  York  t.  Uilo, 
II  Pet  102,  0  L.  (d.  648;  Kidd  t.  Pearaon. 
128  U.  8.  1,  32  L.  ed.  346,  2  Inter*.  Com. 
Etep.  232,  9  Sup.  Ct  Rep.  6;  Jodaon,  luter- 
itate  Commerce,  M  6.  7;  7  Cyc.  413. 

If  Congresa  meant  to  take  care  of  em- 
ployees not  engaged  in  traffic  or  commerce 
but  simply  about  the  instrumentalitiea  of 
jommerce,  it  should  have  said  so;  but  it  ia 
strenuously  urged  that,  even  ^ving  the 
worda  of  the  act  their  broadeat  algnlfiauiea, 
it  baa  no  such  meaning. 

7  Cyc.  414;  Hooper  v.  California,  t6S  U.  6. 
MS,  39  L.  ed.  297,  S  Intera.  Com.  Rep.  010, 
16  Sup.  Ct.  Rep.  207;  Williams  t.  Feara, 
179  U.  8.  270,  46  L.  ed.  ISO,  24  Sup.  Ot  Bep. 
128. 

In  the  case  at  bar,  Pederaen,  the  plain- 
tiff, waa  engaged  about  some  eonatrnetloa 
work;  that  la,  manufacturing  aomething 
new;  although  It  ia  true  auch  areation  or 
result  was  afterwarda  to  be  uaed  aa  a  meana 
whereby  interstate  commerea  waa  ta  bt 
carried  on.  That  theae  aeta  are  not  eudh 
intentata  eommeroe  aa  ia  contemplated  iif 
the  act  ii  plain. 

United  Statea  t.  K.  a  Enl^t  Oot  ISO  U. 
S.  1,  39  L.  ed.  S26,  15  Sup.  Ct  Bep.  HSt 
Interatate  Commerce  Commlsaien  t.  Detioit, 
Q.  H.  A  U.  a  Co.  107  U.  a  633,  42  L.  ed. 
SOO,  17  Sup.  Ct  Rep.  086;  New  York  ex  raL 
PennaylTania  R.  Co.  t.  Knight,  192  U.  BL 
U,  tt  \^  «^  1R&,U  &xt.  Ct.  Bep.  202j  Tay- 
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lor  T.  Southern  R.  Co.  178  Fed.  380;  Van 
Brimmer  v.  Texas  &  P.  R.  Ck>.  190  Fed.  394; 
Bennett  v.  Lehigh  Valley  R.  Ck>.  197  Fed. 
678;  Heimbach  v.  Lehigh  Vallej  R.  Co.  197 
Fed.  679;  Feaster  t.  Philadelphia  &  R.  R. 
Co.  107  Fed.  680. 

Where  a  recovery  has  been  allowed  under 
the  act,  the  railroad  employee  had  some 
direct  connection  with  interstate  commerce, 
either  as  part  of  a  crew  upon  a  train  en- 
gaged in  interstate  commerce^  or  about  the 
tracks  and  switches  which  were  in  active 
use  in  conducting  interstate  commerce. 

Johnson  v.  Great  Northern  R.  Co.  102  C. 
a  A.  89,  178  Fed.  643;  Zikos  t.  Oregon  R. 
&  Nav.  Co.  179  Fed.  893;  Colasurdo  y.  Cen- 
tral R.  Co.  180  Fed.  832,  affirmed  in  113  a 
a  A.  379,  192  Fed.  901;  Behrens  v.  Illinois 
C.  R.  Co.  192  Fed.  681;  Lamphere  v.  Oregon 
R  ft  Nav.  Co.  —  L.RJl.(N.S.)  — ,  116  a  C. 
A.  166,  196  Fed.  336;  Northern  P.  R.  Co.  v. 
Biaerkl,  117  C.  C.  A.  237,  198  Fed.  1. 

Mr.  Justice  Van  Devanter  delivered  the 
opinion  of  the  court: 

This  was  an  action  under  the  employers' 
liability  actf  of  April  22,  1908  (36  Stat, 
at  L.  66,  chap.  149,  U.  S.  Comp.  Stat. 
Supp.  1911,  p.  1322),  to  recover  for  personal 
injuries  sustained  by  the  plaintiff  through 
the  n^ligence  of  a  coemployee  while  both 
were  in  the  defendant's  service.  At  the 
trial  the  circuit  court  refused  to  direct 
a  verdict  in  the  defendant's  favor,  and  the 
jury  returned  a  verdict  for  the  plaintiff, 
assessing  his  damages  at  $6,190.  Subse- 
quently the  court,  following  a  local  stat- 
ute (Pa.  Laws  1006,  p.  286,  chap.  198), 
entered  judgment  for  the  defendant  not- 
withstanding the  verdict,  on  the  ground 
that  the  latter  was  not  sustained  by  the 
evidence.  184  Fed.  737.  The  judgment 
150] was  affirmed  *by  the  circuit  court  of 
appeals  (117  C.  C.  A.  33,  197  Fed.  637),  and 
the  plaintiff  sued  out  this  writ  of  error. 

The  evidence,  in  that  view  of  it  which 
must  be  taken  here,  was  to  the  following 
effect:  The  defendant  was  operating  a 
railroad  for  the  transportation  of  passen- 
gers and  freight  in  interstate  and  intra- 
state commerce,  and  the  plaintiff  was  an 
iron  worker  employed  by  the  defendant  in 
the  alteration  and  repair  of  some  of  its 
bridges  and  tracks  at  or  near  Hoboken, 
New  Jersey.  On  the  afternoon  of  his  injury 
the  plaintiff  and  another  employee,  acting 
under  the  direction  of  their  foreman,  were 
carrying  from  a  tool  car  to  a  bridge,  known 

fThe  act  and  the  amendment  of  April 
ft,  1910  [36  Stat,  at  L.  291,  chap.  143,  U. 
S.  Comp.  Stat.  Supp.  1911,  p.  1324],  are 
printed  in  full  in  223  U.  S.  p.  6,  56  L.  ed. 
329,  38  L.R.A.(N.S.)  44,  32  Sup.  Ct.  Rep. 
169. 
»7  X(b  «& 


as  the  Duffield  bridge,  some  bolts  or  riveta 
which  were  to  be  used  by  them  that  night 
or  very  early  the  next  morning  in  "repair- 
ing that  bridge,"  the  repair  to  consist  in 
taking  out  an  existing  girder  and  inserting 
a  new  one.  The  bridge  could  be  reached 
only  by  passing  over  an  intervening  tem- 
porary bridge  at  James  avenue.  These 
bridges  were  being  regularly  used  in  both 
interstate  and  intrastate  commerce.  While 
the  plaintiff  was  carrying  a  sack  of  bolts 
or  rivets  over  the  James  avenue  bridge,  on 
his  way  to  the  Duffield  bridge,  he  was  run 
down  and  injured  by  an  intrastate  passen- 
ger train,  of  the  approach  of  which  ita 
engineer  negligently  failed  to  give  any  warn- 
ing. 

The  circuit  court  ruled  that  an  injury  re- 
sulting from  the  negligence  of  a  coemployee 
engaged  in  intrastate  commerce  was  not 
within  the  terms  of  the  Federal  act,  and 
the  circuit  court  of  appeals,  although  dia- 
approving  that  ruling,  held  that  imder  the 
evidence  it  could  not  be  said  that  the  plain* 
tiff  was  employed  in  interstate  commero6» 
and  therefore  he  was  not  entitled  to  recotvr 
under  the  act. 

Considering  the  terms  of  the  statute, 
there  can  be  no  doubt  that  a  right  of  re- 
covery thereunder  arises  only  where  the  in- 
jury is  suffered  while  the  carrier  is  engaged 
in  interstate  commerce,  and  while  the  em- 
ployee is  employed  by  the  carrier  in  such  com- 
merce; but  it  is  not  essential,  *where[16i 
the  causal  negligence  is  that  of  a  coem- 
ployee, that  he  also  be  employed  in  sueh 
commerce,  for,  if  the  other  conditions  be 
present,  the  statute  gives  a  right  of  reoor* 
cry  for  injury  or  death  resulting  from  the 
negligence  "of  any  of  the  .  •  .  employ- 
ees of  such  carrier,"  and  this  includes  an 
employee  engaged  in  intrastate  commerce. 
Second  Employers'  Liability  Cases  (Mondoa 
V.  New  York,  N.  H.  ft  H.  R.  Co.)  223  U.  8. 
1,  61,  66  L.  ed.  327,  346,  38  L.R.A.(N.a) 
44,  32  Sup.  Ct.  Bep.  169. 

That  the  defendant  was  engaged  in  in- 
terstate commerce  is  conceded;  and  so  we 
are  only  concerned  with  the  nature  of  the 
work  in  which  the  plaintiff  was  employed 
at  the  time  of  his  injury.  Among  the 
questions  which  naturally  arise  in  this  con- 
nection are  these:  Was  that  work  being 
done  independently  of  the  interstate  ooni- 
merce  in  which  the  defendant  was  engaged, 
or  was  it  so  closely  connected  therewitn 
as  to  be  a  part  of  it  ?  Was  its  perf ormmnoe 
a  matter  of  indifference  so  far  as  that  eon* 
merce  was  concerned,  or  was  it  in  the  naton 
of  a  duty  resting  upon  the  carrier  T  Tbe 
answers  are  obvious.  Tracks  and  bridges 
are  as  indispensable  to  interstate  commerce 
by  railroad  as  are  engines  and  cara\  aasdL 
sound  eftonomVt  xtAioua  ub^^  ^V^  uti^^^a^ 
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rules  of  law  in  dgmanding  that  all  of  these 
instrnmentalities  be  kept  in  repair.  The  se- 
earitjf  expedition,  and  efficiency  of  the  com- 
meros  depends  in  large  measure  upon  this 
being  done.  Indeed,  the  statute  now  before 
US  proceeds  upon  the  theory  that  the  car- 
riar  is  charged  with  the  duty  of  ezeroising 
appropriate  eare  to  prevent  or  correct  "any 
defeet  or  insufficiency  ...  in  its  cars, 
Wgines,  appliances,  machinery,  track,  road- 
bed, works,  boats,  wharves,  or  other  equip- 
ment^ used  in  interstate  commerce.  But 
independently  of  the  statute,  we  are  of 
opinion  that  the  work  of  keeping  such  in- 
strumentalities in  a  proper  state  of  repair 
while  thus  used  is  so  closely  related  to 
such  commerce  as  to  be  in  practice  and  in 
legal  oontemplation  a  part  of  it.  The  con- 
tention to  the  contrary  proceeds  upon  the 
assumption  that  interstate  commerce  by 
15S]railroad  can  *be  separated  into  its  sev- 
eral elements,  and  the  nature  of  each  deter- 
mined regardless  of  its  relation  to  others 
or  to  the  business  as  a  whole.  But  this 
is  an  erroneous  assumption.  The  true  test 
always  is:  Is  the  work  in  question  a  part 
of  the  interstate  commerce  in  which  the 
carrier  is  engaged  T  See  McCall  t.  Cali- 
fornia, 136  U.  S.  104,  109,  111,  34  L.  ed. 
301,  302,  303,  8  Inters.  Com.  Bep.  181,  10 
Sup.  Ct.  Bep.  881;  Second  Employers'  Lia- 
bility Cases  (Mondou  v.  New  York,  N.  H. 
4  H.  R.  Co.)  223  U.  S.  6,  50,  56  L.  ed. 
320,  350,  38  LJLA.(N.S.)  44,  32  Sup.  Ct. 
Bep.  169;  Zikos  v.  Oregon  B.  k  Nav.  Co. 
170  Fed.  803,  807,  808;  Central  B.  Co.  t. 
CoUsurdo,  113  C.  C.  A.  370,  192  Fed.  901; 
Darr  t.  Baltimore  &  0.  B.  Co.  197  Fed.  665; 
Northern  P.  B.  Co.  t.  Maerkl,  117  C.  C.  A. 
2S7,  198  Fed.  1.  Of  course,  we  are  not 
here  concerned  with  the  construction  of 
tracks,  bridges,  engines,  or  cars  which  have 
not  as  yet  become  instrumentalities  in  such 
commerce,  but  only  with  the  work  of  main- 
taining them  in  proper  condition  after  they 
have  become  such  instrumentalities  and  dur- 
ing their  use  as  such. 

True,  a  track  or  bridge  may  be  used  in 
both  interstate  and  intrastate  commerce, 
but  when  it  is  so  used  it  is  none  the  less 
an  instrumentality  of  the  former;  nor  does 
its  double  use  prevent  the  employment  of 
those  who  are  engaged  in  its  repair  or  in 
keeping  it  in  suitable  condition  for  use 
from  being  an  employment  in  interstate 
eommerce. 

Tkm  point  is  made  that  the  plaintiff  was 
Bot>  at  the  time  of  his  injury,  engaged  in 
ramoving  the  old  girder  and  inserting  the 
new  one,  but  was  merely  carrying  to  the 
place  where  that  work  was  to  be  done  some 
oi  the  materials  to  be  used  therein.  We 
tiUttk  then  i§  n0  merit  in  this.    It 
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the  materials  be  at  hand,  and  the  act  of 
taking  them  there  was  a  part  of  that  work. 
In  other  words,  it  was  a  minor  task  which 
was  essentially  a  part  of  the  larger  one,  as 
is  the  case  when  an  engineer  takes  his 
engine  from  the  roundhouse  to  the  track 
on  which  are  the  cars  he  is  to  haul  in  in- 
terstate commerce.  See  Lamphere  v.  Ore- 
gon *B.  ft  Nav.  Co.  —  L.B.A.(N.S.)  — ,[15S 
116  C.  C.  A.  156,  196  Fed.  336;  Horton  T. 
Oregon- Washington  B.  ft  Nav.  Co.  72  Wash. 
503,  130  Pac.  897;  Johnson  v.  Southern  F^ 
Ca  196  U.  S.  1,  21,  49  L.  ed.  363,  371,  25 
Sup.  Ct  Bep.  158. 

What  has  been  said  shows  that  there 
was  evidence  to  sustain  a  finding  that  at 
the  time  of  the  plaintiff's  injury  the  de- 
fendant was  engaged,  and  he  was  employed 
by  it,  in  interstate  commerce;  and,  as  in 
other  respects  the  case  was  one  for  the 
jury,  the  court  rightly  denied  the  defend- 
ant's request  that  a  verdict  in  its  favor  bs 
directed.  A  motion  for  a  new  trial  was  in- 
terposed by  the  defendant,  but  no  ruling 
was  had  upon  it,  doubtless  because  the  court 
concluded  that  it  could  and  should  render 
judgment  for  the  defendant  on  the  evidence 
notwithstanding  the  verdict.  In  this  the 
court  was  in  error,  first,  because  it  was 
without  authority  so  to  do  (Slocum  v.  New 
York  L.  Ins.  Co.  decided  April  21,  1913 
[228  U.  S.  364,  ante,  879,  33  Sup.  Ct.  Bep. 
523]),  and,  second,  because  the  evidence 
did  not  warrant  such  a  judgment.  Unless 
the  motion  for  a  new  trial  was  well  taken, 
judgment  should  have  been  given  for  the 
plaintiff  on  the  verdict;  and,  subject  to 
that  qualification,  the  plaintiff  is  now  en- 
titled to  such  a  judgment. 

The  judgments  of  the  Circuit  Court  and 
the  Circuit  Court  of  Appeals  are  reversed, 
and  the  case  is  remanded  for  further  pro- 
ceedings in  accordance  with  this   opinion. 

Judgment  reversed. 

Mr.  Justice  Lamar,  dissenting: 

I  am  unable  to  assent  to  the  proposition 
that  a  man  carrying  bolts  to  be  used  by 
him  in  repairing  a  railroad  bridge  was  em- 
ployed in  interstate  commerce. 

Transportation  has  been  defined  as  com- 
merce, and  those  engaged  in  transporta- 
tion are  employed  in  commerce.  But  in 
building  the  bridge  originally,  the  carrier 
was  not  "engaging  in  commerce  between 
the  states,"  and  the  plaintiff,  in  subse- 
quently repairing  it,  was  not  *em-[164 
ployed  in  such  commerce.  Such  work  was 
not  a  part  of  commerce,  but  an  incident 
which  preceded  it. 

The  act  provides  that  "every  common  ear* 
rier  by  railroad,  while  engaging  in  com- 
merce between  any  of  the  several  states  ar 
Uxt\XAi\«a    •    %    *    a^iW  be  liable  in  dam- 
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ages  to  any  person  suffering  injury  while  he 
is  employed  by  such  carrier  in  such  com- 
merce." [35  Stat,  at  L.  65,  chap.  149,  U.  S. 
Comp.  Stat.  Supp.  1911,  p.  1322.] 

The  defendant,  though  engaged  in  both 
interstate  and  intrastate  commerce,  was 
also  engaged  in  many  other  incidental  activ- 
ities which  were  not  commerce  in  any  sense. 

The  railroad  had  to  be  surveyed  and 
built,  bridges  had  to  be  constructed  and  re- 
newed, cars  had  to  be  manufactured  and 
repaired,  warehouses  had  to  be  built  and 
painted,  wages  had  to  be  paid  and  books 
kept;  but  these  transactions,  though  inci- 
dent to  it,  were  not  transportation,  and, 
therefore,  not  within  the  purview  of  the 
statute  limited  to  persons  employed  in  com- 
merce. Otherwise  the  law  would  embrace 
"all  of  the  activities  in  any  way  connected 
with  trade  between  the  states,  and  exclude 
state  control  over  matters  purely  domestic 
in  their  nature."  Hooper  v.  California,  155 
U.  S.  655,  30  L.  ed.  300,  5  Inters.  Com. 
Rep.  610,  15  Sup.  Ct.  Rep.  207.  Acts  bur- 
dening interstate  commerce  can,  of  course, 
be  prohibited  by  Congress.  But  when  Con- 
gress itself  limits  the  operation  of  the  stat- 
ute to  persons  injured  while  employed  in 
interstate  commerce,  the  statute  does  not 
extend  to  its  incidents,  and  is  confined  to 
transportation.  It  does  not  include  manu- 
facturing, building,  repairing,  for  they  are 
not  commerce,  whether  performed  by  a  pri- 
vate person,  a  railroad,  or  its  agents. 

It  it  conceded  that  a  line  must  be  drawn 
between  those  employees  of  the  carrier  whc 
are  employed  in  commerce  and  those  en- 
gaged in  other  departments  of  its  business. 
It  must  be  drawn  so  as  to  take  in,  on  one 
side,  those  engaged  in  transportation,  which 
is  commerce;  otherwise  there  is  no  logical 
reason  why  it  should  not  include  every 
155]  *agent  of  the  company;  for  there  is  no 
other  test  by  which  to  determine  when  we 
must  sue  under  the  state  statute  and  when 
under  the  act  of  Congress;  for  if  a  man  on 
his  way  to  repair  a  bridge  is  engaged  in 
interstate  commerce^  then  the  man  in  the 
shop  who  made  the  bolts  to  be  used  in  re- 
pairing the  bridge  is  likewise  so  engaged. 
If  they  are,  then  the  man  who  paid  them 
their  wages,  and  the  bookkeeper  who  en- 
tered those  payments  in  the  accoonts,  are 
similarly  engaged.  For  they  are  all  em- 
ployed by  the  carrier,  and  the  work  of 
each  contributes  to  its  success  in  hanling 
freight  and  passengers. 

This  view  is  supported  by  the  two  eof- 
nate  statutes.  The  hours  of  serviot  law 
applies  only  to  those  "engaged  in  the  moro- 
ment  of  trains;"  and  the  safety  applianot 
law  refers  not  to  machines  in  the  shop, 
but  to  cars  and  locomotives,  whidi  are  the 
Immediate  instruments  of  tnuifportatloB. 
17  l4  aA 


The  employers'  liability  act  in  like  manner 
applies  to  those  engaged  in  tnnsportation, 
and  not  to  those  employed  in  Imilding^ 
manufacturing,  or  repairing. 

The  plaintiff  was  carrying  bolts  to  be 
used  in  repairing  a  bridge.  That  was  not 
interstate  commerce,  and  in  my  opinion  the 
court  below  properly  held  that  his  rights 
were  to  be  determined  by  the  laws  of  the 
state  of  New  Jersey,  and  not  by  the  act  of 
Congress. 

Mr.  Justice  Holmes  and  Mr.  Justice 
Lnrton  concur  in  this  dissent. 


♦ST.  LOUIS,  SAN  FRANCISCO,  &[156 
TEXAS  RAILWAY  COMPANY,  Plff.  in 
Err., 

v. 

MAUDE  SEALE  et  al. 

(See  8.  C.  Reporter's  ed.  156-162.) 

Error  to  state  court  —  Federal  qnestioii 
—  rights  asserted  under  a  Federal 
statute. 

1.  The  eontentions  of  the  defendant  rail- 
way company  sued  in  the  state  courts  under 
a  state  statute,  for  the  death  of  an  employee, 
that  the  injuries  which  caused  the  death 
were  received  while  the  company  was  en- 
gaged, and  while  he  was  employea  by  it,  in 
interstate  commerce;  that  its  liability  for 
his  death  was  exclusively  regulated  and 
controlled  by  the  employers'  liability  act  of 
April  22,  1908  (35  Stat,  at  L.  65,  chap.  140, 
U.  S.  Comp.  Stat.  Supp.  1911,  p.  1822),  and 
that,  if  liable,  it  was  liable  only  to  his  per- 
sonal representatives,  and  not  to  the  plain- 
tiffs,— ^present  Federal  questions  which, 
when  decided  by  the  state  court,  will  sup- 
port a  writ  of  error  from  the  Federal  Su- 
preme Court. 

(For  other  cases,  see  Appeal  and  Error,  1761, 
2049,  in  Digest  Sop.  Ct.  1908.] 

Master  and  servant  —  employers'  lia- 
bility act  —  when  employee  is  em- 
ployed in  interstate  commerce. 

2.  A  yard  clerk  killed  while  proceeding 
through  tiie  railway  yards  to  meet  an  in- 
coming interstate  freight  train  for  the  pur- 
pose of  taking  down  the  numbers  and  ini- 
tiids  on  the  cars,  of  inspecting  and  making 
a  record  of  the  seals  on  the  car  doors,  of 
checking  the  cars  with  a  conductor's  list, 
and  of  Isbeling  them  to  guide  the  switch- 
ing crews,  was  employed  in  interstate  eom- 
merce  within  the  meaning  of  the  employers' 
liability  act  of  April  22,  1908,  givinff  a  right 
of  recovery  against  a  carrier  for  tne  death 
of  an  employee  while  so  employed,  althongh 
the  yard  may  be  a  terminal  for  that  par* 


Note. — On  what  adjudications  of 
courts  ean  be  brought  up  for  review  in  HhB 
Supreme  C^urt  of  the  United  States  bj  wril 
of  error  to  those  courts — see  note  ta  i 
TnuMi]^  O^  "I.  Cix\aj!ka«  tSi\iSJbu  V^ 
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ruin  of  law  la  demanding  that  all  of  these 
inetrumentalitiee  be  kept  in  repair.  The  ee- 
eurity,  expedition,  and  efficiency  of  the  com- 
merce depends  in  large  measure  upon  this 
being  done.  Indeed,  the  statute  now  before 
us  proceeds  upon  tiie  theory  that  the  car- 
rier it  charged  with  the  duty  of  exercising 
appropriate  care  to  prevent  or  correct  "any 
defeet  or  insufficiency  ...  in  its  cars, 
engines,  appliances,  machinery,  track,  road- 
bed, works,  boats,  wharves,  or  other  equip- 
ment^  used  in  interstate  commerce.  But 
independently  of  the  statute,  we  are  of 
opinion  that  the  work  of  keeping  such  in- 
strumentalities in  a  proper  state  of  repair 
while  thus  used  is  so  closely  related  to 
such  commerce  as  to  be  in  practice  and  in 
legal  contemplation  a  part  of  it.  The  con- 
tention to  the  contrary  proceeds  upon  the 
assumption  that  interstate  commerce  by 
152]railroad  can  *be  separated  into  its  sev- 
eral elements,  and  the  nature  of  each  deter- 
mined r^ardless  of  its  relation  to  others 
or  to  the  business  as  a  whole.  But  this 
is  an  erroneous  assumption.  The  true  test 
always  is:  Is  the  work  in  question  a  part 
of  the  interstate  commerce  in  which  the 
carrier  is  engaged?  See  McGall  v.  Cali- 
fornia, 136  U.  S.  104,  109,  111,  34  L.  ed. 
391,  392,  393,  3  Inters.  Com.  Rep.  181,  10 
Sup.  Ct.  Rep.  881;  Second  Employers'  Lia- 
bility Cases  (Mondou  v.  New  York,  N.  H. 
4  H.  R.  Co.)  223  U.  S.  6,  59,  56  L.  ed. 
829,  350,  38  LJLA.(N.S.)  44,  32  Sup.  Ct. 
Rep.  169;  Zikos  v.  Oregon  R.  k  Nav.  Co. 
179  Fed.  893,  897,  898;  Central  R.  Co.  v. 
Colasurdo,  113  C.  C.  A.  379,  192  Fed.  901; 
Darr  v.  Baltimore  &  0.  R.  Co.  197  Fed.  665; 
Northern  P.  R.  Co.  v.  Haerkl,  117  C.  C.  A. 
287,  198  Fed.  1.  Of  course,  we  are  not 
here  concerned  with  the  construction  of 
tracks,  bridges,  engines,  or  cars  which  have 
not  as  yet  become  instrumentalities  in  such 
commerce,  but  only  with  the  work  of  main- 
taining them  in  proper  condition  after  they 
have  become  such  instrumentalities  and  dur- 
ing their  use  as  such. 

True,  a  track  or  bridge  may  be  used  in 
both  interstate  and  intrastate  commerce, 
but  when  it  is  so  used  it  is  none  the  less 
an  instrumentality  of  the  former;  nor  does 
its  double  use  prevent  the  employment  of 
those  who  are  engaged  in  its  repair  or  in 
keeping  it  in  suitable  condition  for  use 
from  being  an  employment  in  interstate 
commerce. 

TIm  point  is  made  that  the  plaintiff  was 
Bot»  at  the  time  of  his  injury,  engaged  in 
ramoving  the  old  girder  and  inserting  the 
new  one,  but  was  merely  carrying  to  the 
place  where  that  work  was  to  be  done  s<»ie 
of  the  materials  to  be  used  therein.  We 
tbJak  then  if  B9  merit  in  this.    It  was  I 

JM0MMJ7  ^  ^  'V^  ^  tba  bridge  thai^ 

MMMS 


the  materials  be  at  hand,  and  the  act  of 
taking  them  there  was  a  part  of  that  work. 
In  other  words,  it  was  a  minor  task  which 
was  essentially  a  part  of  the  larger  one,  as 
is  the  case  when  an  engineer  takes  his 
engine  from  the  roundhouse  to  the  track 
on  which  are  the  cars  he  is  to  haul  in  in- 
terstate commerce.  See  Lamphere  v.  Ore- 
gon •R.  k  Nav.  Co.  —  L.ILA.(N.S.)  —,[158 
116  C.  C.  A.  156,  196  Fed.  336;  Horton  v. 
Oregon-Washington  R.  k  Nav.  Co.  72  Wash, 
503,  130  Pac.  897;  Johnson  v.  Southern  P» 
Co.  196  U.  S.  1,  21,  49  L.  ed.  363,  371,  26 
Sup.  Ct.  Rep.  168. 

What  has  been  said  shows  that  there 
was  evidence  to  sustain  a  finding  that  at 
the  time  of  the  plaintiff's  injury  the  de- 
fendant was  engaged,  and  he  was  employed 
by  it,  in  interstate  commerce;  and,  aa  in 
other  respects  the  case  was  one  for  the 
jury,  the  court  rightly  denied  the  defend- 
ant's request  that  a  verdict  in  its  favor  be 
directed.  A  motion  for  a  new  trial  was  in- 
terposed by  the  defendant,  but  no  ruling 
was  had  upon  it,  doubtless  because  the  court 
concluded  that  it  could  and  should  render 
judgment  for  the  defendant  on  the  evidence 
notwithstanding  the  verdict.  In  this  the 
court  was  in  error,  first,  because  it  was 
without  authority  so  to  do  (Slocum  v.  New 
York  L.  Ins.  Co.  decided  AprU  21,  1913 
[228  U.  S.  364,  ante,  879,  33  Sup.  Ct.  Rep. 
523]),  and,  second,  because  the  evidence 
did  not  warrant  such  a  judgment.  Unless 
the  motion  for  a  new  trial  was  well  taken, 
judgment  should  have  been  given  for  the 
plaintiff  on  the  verdict;  and,  subject  to 
that  qualification,  the  plaintiff  is  now  en- 
titled to  such  a  judgment. 

The  judgments  of  the  Circuit  Court  and 
the  Circuit  Court  of  Appeals  are  reversed, 
and  the  case  is  remanded  for  further  pro- 
ceedings in  accordance  with  this   opinion. 

Judgment  reversed. 

Mr.  Justice  liamar,  dissenting: 

I  am  unable  to  assent  to  the  proposition 
that  a  man  carrying  bolts  to  be  used  by 
him  in  repairing  a  railroad  bridge  was  em- 
ployed in  interstate  commerce. 

Transportation  has  been  defined  as  com- 
merce, and  those  engaged  in  transporta- 
tion are  employed  in  commerce.  But  ia 
building  the  bridge  originally,  the  carrier 
was  not  "engaging  in  commerce  between 
the  states,"  and  the  plaintiff,  in  subse- 
quently repairing  it,  was  not  *em-[164 
ployed  in  such  commerce.  Such  work  was 
not  a  part  of  commerce,  but  an  incident 
which  preceded  it. 

The  act  provides  that  "every  common  car- 
rier by  railroad,  while  engaging  in  com- 
merce between  any  of  the  several  states  ar 
t«rtUAi\«a    %    %    •    %Wi2L  Vne  liable  in  daih 
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ages  to  any  person  suffering  injury  while  he 
is  employed  by  such  carrier  in  such  com- 
merce." [35  Stat,  at  L.  65,  chap.  149,  U.  S. 
Comp.  Stat.  Supp.  1911,  p.  1322.] 

The  defendant,  though  engaged  in  both 
interstate  and  intrastate  commerce,  was 
also  engaged  in  many  other  incidental  activ- 
ities which  were  not  commerce  in  any  sense. 

The  railroad  had  to  be  surveyed  and 
built,  bridges  had  to  be  constructed  and  re- 
newed, cars  had  to  be  manufactured  and 
repaired,  warehouses  had  to  be  built  and 
painted,  wages  had  to  be  paid  and  books 
kept;  but  these  transactions,  though  inci- 
dent to  it,  were  not  transportation,  and, 
therefore,  not  within  the  purview  of  the 
statute  limited  to  persons  employed  in  com- 
merce. Otherwise  the  law  would  embrace 
"all  of  the  activities  in  any  way  connected 
with  trade  between  the  states,  and  exclude 
state  control  over  matters  purely  domestic 
in  their  nature."  Hooper  v.  California,  155 
U.  S.  655,  30  L.  ed.  300,  5  Inters.  Com. 
Rep.  610,  15  Sup.  Ct.  Rep.  207.  Acts  bur- 
dening interstate  commerce  can,  of  course, 
be  prohibited  by  Congress.  But  when  Con- 
gress itself  limits  the  operation  of  the  stat- 
ute to  persons  injured  while  employed  in 
interstate  commerce,  the  statute  does  not 
extend  to  its  incidents,  and  is  confined  to 
transportation.  It  does  not  include  manu- 
facturing, building,  repairing,  for  they  are 
not  commerce,  whether  performed  by  a  pri- 
vate person,  a  railroad,  or  its  agents. 

It  is  conceded  that  a  line  must  be  drawn 
between  those  employees  of  the  carrier  whc 
are  employed  in  commerce  and  those  en- 
gaged in  other  departments  of  its  business. 
It  must  be  drawn  so  as  to  take  in,  on  one 
side,  those  engaged  in  transportation,  which 
is  commerce;  otherwise  there  is  no  logical 
reason  why  it  should  not  include  every 
155]  *agent  of  the  company;  for  there  is  no 
other  test  by  which  to  determine  when  we 
must  sue  under  the  state  statute  and  when 
under  the  act  of  Congress;  for  if  a  man  on 
his  way  to  repair  a  bridge  is  engaged  in 
interstate  commerce^  then  the  man  in  the 
shop  who  made  the  bolts  to  be  used  in  re- 
pairing the  bridge  is  likewise  to  engaged. 
If  they  are,  then  the  man  who  paid  them 
their  wages,  and  the  bookkeeper  who  en- 
tered those  payments  in  the  accoonta,  are 
similarly  engaged.  For  they  are  all  em- 
ployed by  the  carrier,  and  the  work  of 
each  contributes  to  its  success  la  bftnling 
freight  and  passengers. 

This  view  is  supported  bj  the  two  eof- 
nate  statutes.  The  hours  of  service  law 
applies  only  to  those  "engaged  in  the  movt- 
ment  of  trains;"  and  the  safety  applianee 
law  refers  not  to  machines  in  the  shop, 
but  to  cars  and  locomotives,  whieh  are  ths 
Immediate  instruments  of  trmnsportatliMiL 
17  JU  ad. 


The  employers'  liability  act  la  Hke  manner 
applies  to  those  engaged  in  transportation, 
and  not  to  those  employed  la  building, 
manufacturing,  or  repairing. 

The  plaintiff  was  carrjring  bolts  to  be 
used  in  repairing  a  bridge.  That  was  not 
interstate  commerce,  and  in  my  opinion  the 
court  below  properly  held  that  his  rights 
were  to  be  determined  by  the  laws  of  the 
state  of  New  Jersey,  and  not  by  the  aet  of 
Congress. 

Mr.  Justice  Holmes  and  Mr.  Justice 
Lnrton  concor  in  this  dissent. 


•ST.  LOUIS,  SAN  FRANCISCO,  &[156 
TEXAS  RAILWAY  COMPANY,  Plff.  in 
Err., 

v. 

MAUDE  SEALS  et  al. 

(See  S.  C.  Reporter's  ed.  156-162.) 

Error  to  state  oonrt  —  Federal  qnestion 
—  rights  asserted  under  a  Federal 
statute. 

1.  The  contentions  of  the  defendant  rail- 
way company  sued  in  the  state  courts  under 
a  state  statute,  for  the  death  of  an  employee, 
that  the  injuries  which  caused  the  death 
were  received  while  the  company  was  en- 
gaged, and  while  he  was  employed  bj  it,  in 
interstate  commerce;  that  its  liability  for 
his  death  was  exclusively  regulated  and 
controlled  by  the  employers'  lifltbility  act  of 
April  22,  1908  (35  Stat,  at  L.  65,  chan.  149, 
U.  S.  Comp.  Stat.  Supp.  1911,  p.  1822),  and 
that,  if  liable,  it  was  liable  onlv  to  his  per- 
sonal representatives,  and  not  to  the  plain- 
tiffs,— ^present  Federal  questions  whieh, 
when  decided  by  the  state  court,  will  sup- 
port a  writ  of  error  from  the  Federal  Su- 
preme 0>urt. 

[For  other  cases,  see  Appeal  and  Error,  1761, 
2049,  lo  Digest  Sap.  Ot.  1908.] 

Master  and  servant  —  employers*  lia- 
bility act  —  when  employee  is  em- 
ployed in  interstate  oommerce. 

2.  A  yard  clerk  killed  while  proceeding 
through  the  railway  yards  to  meet  an  in- 
coming interstate  freight  train  for  the  pur- 
pose of  taking  down  the  numbers  and  ini- 
tials on  the  cars,  of  inspecting  and  making 
a  record  of  the  seals  on  the  ear  doors,  of 
cheeking  the  cars  with  a  conductor's  list, 
and  of  labeling  them  to  guide  the  switch- 
ing erews,  was  employed  m  interstate  com- 
merce within  the  meaning  of  the  employers' 
liability  act  of  April  22,  1908.  givinff  a  ri|^t 
of  recovery  against  a  carrier  for  ue  death 
of  an  employee  while  so  employed,  although 
the  yard  may  be  a  terminal  for  that  par- 


NoTB. — On  what  adjudications  of 
courts  can  be  brought  up  for  review  in  tka 
Supreme  Court  of  the  United  States  \j  writ 
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tioular  train,  and  none  of  the  eara  were 
ffdbig  to  pointa  beyond. 
[For  other  cases,  see  Master  and  Serrant,  II. 
a,  tn  Digest  Sap.  Ct.  1908.] 

JBnor  to  state  oonrt  —  time  for  object- 
In^  —  applicability  of  Federal  atatnte. 

S.  An  objection  by  an  interstate  railway 
earrier  sued  for  the  death  of  an  employee 
that,  if  liable  at  all,  it  was,  under  the  Fed- 
eral employers'  liability  act  of  April  22, 
1908,  liaole  only  to  the  personal  representa- 
tives of  the  deceased,  and  not  to  tne  plain- 
tiffs, who  were  his  widow  and  parents,  was 
interposed  in  time,  so  that  the  state  courts 
erred  in  overruling  it,  where  the  petition 
stated  a  case  under  the  state  statute,  and 
the  carrier,  having  called  attention  to  the 
Federal  statute  by  special  exceptions,  and 
having  suggested  that  the  state  statute 
might  not  be  the  applicable  one,  made  the 
specific  objection,  grounded  on  the  Federal 
statute,  after  the  evidence  disclosed  that 
the  real  case  was  controlled  by  such  statute. 
[For  other  cases,  see  Appeal  and  Error,  VI.  c; 

III.  d,  9  f,  In  Diffest  Sup.  Ct.  1908.] 

[No.  857.] 

Argued   May   6,    1913.     Decided    May   26, 

1913. 

IN  ERROR  to  the  Court  of  Civil  Appeals 
for  the  Fifth  Supreme  Judicial  District 
of  the  State  of  Texas  to  review  a  judgment 
which  affirmed  a  judgment  of  the  District 
Court  for  Grayson  County,  in  that  state,  in 
plaintiffs'  favor,  in  an  action  against  an 
interstate  carrier  to  recover  damages  for 
the  death  of  an  employee.  Reversed  and  re- 
manded for  further  proceedings. 

See  same  case  below,  —  Tex.  Civ.  App. 
— .,  148  S.  W.  1099. 

The  facts  are  stated  in  the  opinion. 

Mr.  Cecil  H.  Smith  argued  the  cause, 
and,  with  Mr.  W.  F.  Evans,  filed  a  brief  for 
plaintiff  in  error: 

In  this  case,  rights  under  Federal  stat- 
ute were  duly  set  up  in  the  state  court,  and 
were  denied  by  the  judgment  sought  to  be 
reviewed. 

St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Taylor,  210 
U.  S.  293,  62  L.  ed.  1067,  28  Sup.  Ct.  Rep. 
616,  21  Am.  Neg.  Rep.  464;  Erie  R.  Co.  v. 
Purdy,  185  U.  S.  153,  46  L.  ed.  850,  22  Sup. 
Ct.  Rep.  606;  Nutt  v.  Knut,  200  U.  S.  13, 
60  L.  ed.  350,  26  Sup.  Ct.  Rep.  216;  Illinois 
C.  R.  Co.  V.  McKendree,  203  U.  S.  514,  51 
L.  ed.  298,  27  Sup.  Ct.  Rep.  153. 

It  is  not  necessary,  in  order  to  set  up  a 
Federal  right,  that  it  be  asserted  in  the 
pleadings. 

Sweringen  v.  St.  Louis,  185  U.  S.  45,  46 

L.  ed.  709,  22  Sup.  Ct.  Rep.  569;  Erie  R.  Co. 

T.  Purdy,  185  U.  S.  152,  46  L.  ed.  850,  22 

Sup.  Ct.  Rep.  605;  East  Tennessee,  V.  &  G. 

JL  Od.  r.  Fr&zieT,  139  U.  S.  288,  35  L.  ed. 

iMT,  11  8up.  Ct  Rep.  517. 
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Whether  rights  under  a  Federal  atatata 
were  sufficiently  brought  to  the  notice  of 
the  state  court,  and  were  involved  in  a  de- 
cision of  such  court,  is  a  Federal  questiob« 
which  Federal  courts  will  determine. 

Carter  v.  Texas,  177  U.  S.  447,  44  L.  ed. 
841,  20  Sup.  Ct.  Rep.  687;  Erie  R.  Co.  v. 
Purdy,  185  U.  S.  152,  46  L.  ed.  850,  22  Supw 
Ct.  Rep.  605;  Boyd  v.  Nebraska,  143  U.  S. 
135,  36  L.  ed.  103,  12  Sup.  Ct.  Rep.  375; 
Kansas  City  Southern  R.  Co.  v.  C.  H.  Albcrs 
Commission  Co.  223  U.  S.  573,  56  L.  ed.  556, 
32  Sup.  Ct.  Rep.  316;  National  Mut.  Bldg. 
k  L.  Asso.  V.  Brahan,  193  U.  S.  646,  48  L.  ed. 
828,  24  Sup.  Ct.  Rep.  532. 

This  case  is  not  like  those  cases  wherein 
this  court  has  declined  to  review  a  judgment 
of  an  appellate  state  court  which  did  not 
pass  on  Federal  questions  because  they  were 
not  raised  in  the  trial  court,  or  not  prop- 
erly brought  before  it  on  appeal,  as  in — 

Chesapeake  &  0.  R.  Co.  v.  McDonald, 
214  U.  S.  191,  53  L.  ed.  963,  29  Sup.  a.  Rep. 
546;  Hulbert  v.  Chicago,  202  U.  S.  275,  50 
L.  ed.  1026,  26  Sup.  Ct.  Rep.  617;  Erie  R.  Co. 
V.  Purdy,  185  U.  S.  151,  46  L.  ed.  849,  22 
Sup.  Ct.  Rep.  605. 

It  has  been  frequently  held  to  be  a  suffi- 
cient compliance  with  the  words  "specially 
set  up  and  claimed,"  that  the  questions  were 
considered  in  the  opinion  of  the  state  court, 
and  ruled  against  the  plaintiff  in  error. 

San  Jos6  Land  &  Water  Co.  v.  San  Jos6 
Ranch  Co.  189  U.  S.  180,  47  L.  ed.  768,  23 
Sup.  Ct.  Rep.  487;  Kentucky  Union  Co.  v. 
Kentucky,  219  U.  S.  158,  55  L.  ed.  156,  31 
Sup.  Ct.  Rep.  171;  Mallett  v.  North  Caro- 
lina, 181  U.  S.  589,  45  L.  ed.  1015,  21  Sup 
Ct.  Rep.  730,  15  Am.  Crim.  Rep.  241;  Fire 
Asso.  of  Philadelphia  v.  New  York,  119  U. 
S.  110,  30  L.  ed.  342,  7  Sup.  Ct.  Rep.  108; 
Gross  V.  United  States  Mortg.  Co.  108  U.  S. 
477,  27  L.  ed.  795,  2  Sup.  Ct.  Rep.  940;  Mur- 
dock  V.  Memphis,  20  Wall.  590,  22  L.  ed.  429; 
East  Tennessee,  V.  &  G.  R.  Co.  v.  Fraxier, 
139  U.  S.  288,  35  L.  ed.  196,  11  Sup.  a.  Rep. 
617. 

The  Federal  questions  in  this  case  were 
presented  in  accordance  with  the  principles 
and  rules  of  law  as  announced  by  the  Texas 
courts. 

Blair  v.  Cisneros,  10  Tex.  40;  Holliman  v. 
Rogers,  6  Tex.  97;   Banner  v.  Summerhill, 

7  Tex.  Civ.  App.  235,  26  S.  W.  908;  Stachely 
V.  Peirce,  28  Tex.  328;  Anderson  v.  Chandler, 
18  Tex.  436;  Ebell  v.  Bursinger,  70  Tex.  122, 

8  S.  W.  77;  Willis  v.  Hudson,  63  Tex.  682; 
Altgelt  V.  Emilienburg,  64  Tex.  150;  Se- 
curity Mortg.  &  T.  Co.  V.  Caruthers,  II  Tex. 
av.  App.  430,  32  S.  W.  842;  The  Editk 
(Poole  V.  Tyler)  94  U.  S.  518,  24  L.  ed.  167; 
Schlemmer  v.  Buffalo,  R.  A  P.  R.  Co.  205  U. 
S.  8,  68  L.  ed.  684,  27  Sup.  Ct.  Rep.  407; 

^\3mied  SU\«a  v.  Perryman,  100  U.  S.  236^ 
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2S  L.  ed.  045;  Gulf.  C.  ft  B.  F.  R.  Co.  i 
Leater,  —  Tex.  Civ.  App.  — ,  14B  S.  W.  Ml 
KanHaa  Citj,  M.  ft  0.  K.  Co.  v.  Pope,  —  Tei 
Civ.  App.  — ,  152  S.  W.  186. 

At  the  time  of  hia  injur;  tad  death,  de 
ceased  wu  an  employee  of  s  common  car 
rier  b;  railroad  engaged  in  interstate  com 

Rhodes  t.  Iowa,  170  U.  S.  412,  42  L.  ed 
1088,  18  Sup.  Ct.  Rep.  604;  McNeill  v.  South 
era  R.  Co.  202  U.  S.  543,  60  L.  ed.  1142,  21 
Sup.  Ct.  Rep.  722;  Freemsn  v.  Powell,  - 
Tei.  Civ.  App.  —  IH  S.  W.  1033;  Thi 
Daniel  Ball,  10  Wall.  557,  IS  L.  ed.  9S9 
ZikOB  V.  Oregon  R.  ft  Nav.  Co.  1T9  Fed.  BBS 
Colasurdo  v.  Central  R.  Co.  180  Fed.  832 
Interstate  Commerca  Commission  v.  Illinoii 
C.  R.  Co.  215  U.  S.  452,  54  L.  ed.  280,  30  Sup 
Ct.  Rep.  155;  Gloucester  Ferry  Co.  v,  Penn 
sylvania,  114  U.  S.  196,  2S  L.  ed.  1S8,  1 
Inters.  Com.  Rep.  382,  6  Sup.  Ct.  Rep.  826 
Welton  V.  Wisflouri,  91  U.  S.  275,  23  L.  ed 
347;  L.  Milter  ft  Co.  t.  Goodman,  01  Tez. 
43,  40  S.  W.  718;  Houston  Direct  Nav.  Co.  v 
Int.  Co.  of  N.  A.  89  Tex.  I,  30  L.R.A.  713 
60  Am.  St.  Rep.  17,  32  S.  W.  86B;  State  v 
Gulf,  a  A  S.  P.  R.  Co.  —  Tex.  Gv.  App.  — 
44  S.  W.  642. 

Th»  cause  of  action  for  damages  for  in. 
juries  resulting  in  the  death  of  an  emplojet 
of  a  common  carrier  by  railroad,  killed  whih 
engaged  Id  interstate  commerce,  is  governed 
by  the  Federal  employers'  liability  acts 
vfaich  as  to  such  cases  supersede  state  atat. 
utcs  authorizing  recovery  for  injuries  re- 
sulting in  death. 

Second  Employers'  Liability  Cases  (Mon- 
dou  V.  New  York,  N.  H.  ft  H.  R.  Co.)  223 
U.  S.  1,  66  L.  ed.  327.  38  L.RJ..(N.8.)  44, 
32  Sup.  Ct.  Rep.  169,  1  N.  C.  C.  A.  876; 
American  R.  Co.  v.  Birch,  224  U.  S.  647,  66 
L.  ed.  870,  32  Sup.  Ct.  Rep.  603;  Missouri, 
K.  ft  T.  R.  Co.  V.  Wulf,  226  U.  S.  670,  ante, 
356,  33  Sup.  Ct.  Rep.  135. 

Under  the  provisions  of  the  Federal  em. 
ployers'  liability  acts,  a  cause  of  action  for 
damages  for  injuries  resulting  in  the  death 
of  an  employee  of  a  common  carrier  by  rail- 
road engaged  in  interstate  commerce  is  given 
to  the  personal  rcpreaentativa  of  deceaaedj 
and  the  widow  and  parents  of  such  deceased 
person  cannot  mAintaln  a  niit  in  their  in- 
dividual eapacitiu. 

MasourJ,  K.  A  T.  R.  Co.  v.  Wulf,  226  U.  8. 
S70,  ante,  3DS,  S3  Sup.  Ot.  Rep.  136;  Ameri- 
can R.  Co.  V.  Birch,  224  U.  S.  647,  SS  L.  ed. 
879,  32  Sup.  Ct.  Rep.  603;  Briggs  v.  Walker, 
171  D.  S.  471,  43  L.  ed.  246,  IB  Sup.  Ct.  Rep. 
1 ;  Harshman  v.  Northern  P.  R.  Co.  14  N.  D. 
eS,  IDS  N.  W.  412;  Major  v.  Burlington,  a  R. 
ft  N.  R.  Co.  lis  Iowa,  300,  8B  N.  W.  616; 
Kansas  Cty.  M.  ft  O.  R.  Co.  v.  Pope,  —  Tax. 
CIt.  App.  — ,  162  S.  W.  186,  —  Tejc.  Ov.  App. 
— ,  1C3  S.  W.  leS;  Qnlf,  C  *  S.  F.  R.  Oo.  t. 


Lester,  —  Tex.  Civ.  App.  — ,  140  S.  W.  Ml. 

A  state  court  is  without  power  to  appl7 
a  state  law  to  a  subject  lying  within  th* 
domain  of  Federal  jurisdiction,  which  is  rag* 
ulated  and  controlled  by  Federal  law. 

Second  Employers'  Liability  Cases  (HOD- 
dou  V.  New  York,  N.  H.  A  H.  R.  Co.)  929 
U.  S.  53,  66  L.  ed.  347,  38  L.ILA.(N.S.)  44, 
32  Sup.  Ct.  Rep.  ISO,  1  N.  C.  a  A.  87S. 

Mr.  Jndeon  H.  Wood  argued  the  caiue, 
and,  with  Mr.  James  P.  Haven,  filed  a  l»iel 
for  defendants  in  error: 

The  record  fails  to  disclose  a  petition  (or 
writ  of  error  from  the  Tcias  supreme  eonrt 
to  the  Texas  court  of  civil  appeals,  and 
therefore  it  is  not  shown  that  the  Federal 
question  relied  on  by  plaintiff  In  error  waa 
presented  to  said  court,  or  that  the  decialtn 
of  said  court  thereon  was  adverse  to  appel- 
lant; and  It  follows  that  there  is  no  baaU 
for  the  jurisdiction  of  the  Supreme  Oooit 
of  the  United  States. 

Louisville  ft  N.  R.  Co.  t.  Smith,  H.  ft  Go. 
204  U.  S.  667,  61  L.  ed.  616,  27  Sup.  Ct.  Rep. 
401 ;  Erie  R.  Co.  v.  Purdy,  1B6  U.  3.  1S3,  M 
L.  ad.  850,  22  Sup.  Ct  Rep.  605;  Mutual  L. 
Ina.  Co.  V.  McGrew,  ISS  U.  S.  308,  47  h. 
ed.  484,  03  L.R.A.  33,  23  Sup.  a.  Rep.  S7S. 

At  the  time  of  the  granting  of  tha  writ 
of  error  by  a  justice  of  this  court  to  the 
Texas  court,  there  was  no  Qnal  judgment  in 
the  cause  in  the  Texas  Btat«  court  that 
would  authorize  the  granting  of  said  writ. 

Bostwick  V.  BrinkerhofT,  106  U.  8.  8,  ET 
L.  ed.  73,  1  Sup.  Ct.  Rep.  16;  Grant  v. 
Phcenix  Mut.  L.  Ins.  Co.  106  U.  8.  420,  27 
L.  ed.  237,  1  Sup.  Ct.  Rep.  414;  St.  Louli. 
I.  M.  ft  S.  R.  Co.  T.  Southern  Exp.  Co.  lOB 
U.  S.  24,  27  L.  ed.  638.  2  Sup.  Ct.  Rep.  S; 
Aspen  Min.  ft  Smelting  Co.  v.  Billings,  160 
U.  S.  37,  37  L.  ed.  088,  14  Sup.  Ct.  Rep.  4; 
Brockett  v.  Brockett,  2  How.  238,  11  L.  ed. 
261;  Texas  ft  P.  R.  Co.  v.  Murphy,  111  U. 
B.  488,  28  L.  ed.  492,  4  Sup.  Ct.  Rep.  407; 
Memphis  t.  Brown,  04  U.  8.  T18,  24  L.  ed. 
246. 

Neither  the  pleadings  of  the  plaintiff  nor 
thoee  of  the  defendant  presented  any  issue 
For  the  construction  or  application  of  the 
Federal  employers*  liability  aetj  and  at 
plaintiff  in  error  relies  solely  upon  that 
:heory  to  give  the  court  jurisdiction,  there 
a  no  Federal  quesUon  upon  which  to  base 
laid  jurisdiction. 

Louisvine  A  N.  R.  Co.  V.  Smith,  H.  A  Co. 
!D4  n.  8.  657,  61  L.  ed.  616,  27  Sup.  Ot.  Bep. 
101;  Eric  R.  Co.  T.  Purdy,  186  D.  8.  ISS, 
10  L.  ed.  B60,  28  Sup.  Ct.  Rep.  006;  HntuU 
L  Ins.  Co.  T.  HcQrew,  188  V.  6.  808,  47 
:.  ed.  484.  03  LJUA.  33,  21  Sup.  Ot.  B^ 
176;  Kipley  t.  Illinois,  170  U.  8.  ISO,  42  L. 
>d.  1001,  IS  Sup.  Ct.  Rep.  660;  Spies  r.  Illi- 
nois, 12SU.&UV,%\\m^^«^,%'«^V^»- 
vv*v 
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Rep.  21,  22;  Baldwin  t.  Kansaa,  129  U.  & 
fffi,  82  L.  ed.  640,  9  Sup.  Ct.  Rep.  193;  Hamb- 
Ua  T.  WeBtern  Land  Go.  147  U.  S.  631,  37 
Ifc  ed.  267,  13  Sup.  Ct.  Rep.  353;  MiBsouri 
P.  R.  Go.  y.  Fitzgerald,  160  U.  S.  656,  40  L. 
ed.  636,  16  Sup.  Ct.  Rep.  389;  Jacob!  y.  Ala- 
bama, 187  U.  S.  133,  47  L.  ed.  106,  23  Sup. 
Ct  Rep.  48;  Lay  ton  t.  Hiasouri,  187  U.  S. 
366,  47  L.  ed.  214,  23  Sup.  Ct.  Rep.  137; 
Re  Buchanan,  158  U.  S.  31,  39  L.  ed.  884,  16 
Sup.  Ct  Rep.  723. 

No  Federal  question  was  raised  in  this 
case,  in  the  manner  required  by  the  prac- 
tice of  the  Texas  courts. 

Texas  &  N.  0.  R.  Go.  v.  Biiller,  221  U.  S. 
408,  55  L.  ed.  789,  31  Sup.  Ct  Rep.  534; 
Brinkmeier  v.  Missouri  P.  R.  Co.  224  U.  S. 
268,  56  L.  ed.  758,  32  Sup.  Ct  Rep.  413; 
Missouri  P.  R.  Go.  v.  Hennessey,  75  Tex. 
155,  12  S.  W.  608;  Gulf,  a  &  S.  F.  R.  Co. 
T.  Smith,  74  Tex.  276,  11  S.  W.  1104;  East 
Line  &  R.  River  R.  Co.  t.  Brinker,  68  Tex. 
600,  3  S.  W.  99;  Texas  &  P.  R.  Co.  v.  Easton, 
2  Tex.  Civ.  App.  378,  21  S.  W.  675;  Missouri, 
K.  &  T.  R.  Co.  V.  Hawley,  —  Tex.  Civ.  App. 
— ,  123  S.  W.  726;  SUte  v.  Goodnight,  70 
Tex.  688,  11  S.  W.  119;  Moody  v.  Rowland, 
100  Tex.  370,  99  S.  W.  1112;  Western  U. 
Teleg.  Co.  ▼.  Smith,  88  Tex.  13,  28  S.  W.  931, 
SO  S.  W.  549;  Cooper  v.  Loughlin,  75  Tex. 
527,  13  S.  W.  37;  Mann  y.  Falcon,  25  Tex. 
271;  Hall  v.  Jackson,  3  Tex.  309;  Guess  y. 
Lubbock,  5  Tex.  535;  Texas  Bkg.  &  Ins.  Co. 
Y.  Stone,  49  Tex.  4;  Texas  Mut.  L.  Ins.  Co. 
Y.  Davidge,  51  Tex.  244;  Wright  v.  Wright, 

6  Tex.  19;  Parker  v.  Leman,  10  Tex.  116; 
Allen  Y.  Stovall,  94  Tex.  628,  63  S.  W.  863, 
64  S.  W.  777;  Carey  v.  Brown,  92  U.  S.  171, 
23  L.  ed.  469;  Greenleaf  v.  Queen,  1  Pet.  138, 

7  L.  ed.  85;  Conner  y.  Hawkins,  64  Tex.  545; 
Tryon  v.  Butler,  9  Tex.  553;  Blum  v.  Strong, 
71  Tex.  329,  6  S.  W.  167;  Texas  &  P.  R.  Co. 
Y.  Lacey,  107  CCA.  331,  185  Fed.  227; 
Texas  &  P.  R.  Co.  v.  Jackson,  113  C.  C.  A. 
576,  193  Fed.  949;  Missouri,  K.  &  T.  R.  Co. 
V.  Blalack,  —  Tex.  — ,  147  S.  W.  559;  Mar- 
tel  V.  Somers,  26  Tex.  551;  Hudson  v.  Mor- 
riss,  55  Tex.  605;  Rabb  y.  Rogers,  67  Tex. 
339,  3  S.  W.  303;  Connolly  v.  Hammond,  51 
Tex.  647;  Killebrew  y.  Stockdale,  51  Tex. 
631;  Tarkinton  y.  Broussard,  51  Tex.  554; 
Scoby  Y.  Sweatt,  28  Tex.  713;  Becton  y. 
Alexander,  27  Tex.  659;  Thouvenin  y.  Lea, 
26  Tex.  614;  Texas  P.  R.  Co.  y.  Davidson, 
68  Tex.  370,  4  S.  W.  636,  6  Am.  Neg.  Caa 
642. 

According  to  the  issue  as  shown  by  the 
pleadings,  the  cause  was  tried  according  to 
the  Texas  statute,  and  the  Federal  employ- 
ers' liability  act  was  not  in  any  manner 
passed  on  and  considered  by  the  Texas  court. 
Therefore    there    is    no    Federal    question 

nSaed  which  would  authorize  the  court  to 
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Kennebec  &  P.  R.  Co.  y.  Portland  A  K. 
R.  Co.  14  WaU.  23,  20  L.  ed.  860;  Beetor 
Y.  Ashley,  6  Wall.  142,  18  L.  ed.  733;  Gibeon 
V.  Chouteau,  8  Wall.  314,  19  L.  ed.  817; 
Klinger  y.  Missouri,  13  WaU.  267,  20  L.  ed. 
635;  Detroit  aty  R.  Co.  y.  Guthard,  114 
U.  S.  133,  29  L.  ed.  118,  6  Sup.  Ct  Rep.  811. 

The  court  of  civil  appeals  of  the  state  of 
Texas  found  that  the  facts  surrounding  the 
death  of  the  deceased  were  such  thai  the 
case  was  not  controlled  by  the  Federal  em- 
ployers' liability  act,  and  its  judgment  on 
that  finding  is  conclusive  under  Uie  Texas 
statutes. 

Gulf,  C.  &  S.  F.  R.  Ca  y.  Texas,  204 
U.  S.  411,  51  L.  ed.  546,  27  Sup.  Ct.  Rep. 
360;  Dower  v.  Richards,  161  U.  S.  668,  38 
L.  ed.  305,  14  Sup.  Ct.  Rep.  452,  17  Mor. 
Min.  Rep.  704;  Egan  v.  Hart,  166  U.  &  188, 
41  L.  ed.  680,  17  Sup.  Ct.  Rep.  300;  Thayer 
V.  Spratt,  189  U.  S.  346,  47  L.  ed.  845,  23 
Sup.  Ct  Rep.  676;  Adams  y.  Church,  193 
U.  S.  510,  48  L.  ed.  769,  24  Sup.  Ct  Rep. 
512;  Clipper  Min.  Co.  y.  Eli  Min.  &  Land  Co. 
194  U.  S.  220,  48  L.  ed.  944,  24  Sup.  Ct  Rep. 
632. 

The  court  cannot  take  judicial  knowledge 
as  to  whether  the  stations  purporting  to 
represent  the  points  from  which  and  to 
which  the  cars  were  billed  were  in  the  itate 
of  Texas,  Oklahoma,  or  elsewhere,  in  the 
absence  of  proof. 

Fields  Y.  State,  —  Tex.  Grim.  Rep.  — , 
24  S.  W.  407;  Hoffman  v.  State,  12  Tex. 
App.  406;  Galveston,  H.  &  S.  A.  R.  Go.  y. 
Gage,  63  Tex.  568;  Tale  v.  Ward,  30  TeaL  17. 

If  it  be  admitted,  for  the  sake  of  aifa- 
ment,  that  the  train  to  which  deceased 
was  going  when  he  was  killed  was  an  inters 
state  train  when  it  arrived  in  the  yarda  at 
Sherman,  yet  deceased  was  not  engaged  ia 
interstate  commerce  at  the  time  be  was 
killed,  because  at  that  time  the  train  had 
reached  its  final  destination  and  had  been 
delivered  to  the  switch  crew  in  the  yards, 
and  the  record  does  not  disclose  that  there 
was  anything  further  to  be  done  with  the 
cars  that  were  incorporated  in  the  train. 

Rhodes  v.  Iowa,  170  U.  S.  412,  42  L.  ed. 
1088,  18  Sup.  Ct.  Rep.  664;  McKeiU  y.  South- 
em  R.  Co.  202  U.  S.  559,  50  L.  ed.  1147,  26 
Sup.  Ct.  Rep.  722;  Gulf,  C.  &  S.  F.  R.  Co.  y. 
Texas,  204  U.  S.  404,  51  L.  ed.  641,  27  Sap. 
Ct.  Rep.  360. 

If,  for  the  sake  of  argument,  it  be  ad- 
mitted that  the  train  to  which  deceased 
was  going  at  the  time  he  was  killed  was 
an  interstate  train,  and  the  ears  therein 
had  come  from  the  state  of  Oklahoma  to 
Texas  to  be  transferred  to  some  other  rail- 
way at  Sherman  for  further  transporta- 
tion, yet  the  right  of  action  of  deceased 
would  not  come  within  the  Federal  employ- 
Vera*  a&\,  loi  iU«  reason  that  the  eharaeter 
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of  Mfrice  that  he  was  performing  at  that 
HUM  was  not  within  the  purview  of  the 
■fit. 

Thornton,  Federal  Employers'  Liahility  & 
Safety  Appliance  Acts,  §38,  p.  76;  Peder- 
•on  Y.  Delaware,  L.  &  W.  R.  Co.  117  C.  C. 
A.  83,  197  Fed.  537;  Heimbach  y.  Lehigh 
Valley  R.  Co.  197  Fed.  679. 

There  is  no  issue  in  the  ease  at  bar  ex- 
eept  a  question  of  pleading  in  the  state 
oourt,  which  this  court  has,  time  and  again, 
said  it  will  not  review. 

Texas  &  N.  0.  R.  Co.  y.  MiUer,  221  U.  S. 
408,  06  L.  ed.  789,  31  Sup.  Ct.  Rep.  684; 
Brinkmeier  y.  Missouri  P.  R.  Co.  224  U.S. 
268,  66  L.  ed.  768,  82  Sup.  Ct.  Rep.  418. 

If  the  court  finds  error  on  the  part  of 
the  state  courts,  it  can  modify  the  judg- 
ment of  the  state  courts,  and  enter  such 
judgment  as,  in  its  discretion,  should  have 
been  entered  in  the  state  courts. 

Stanley  v.  Schwalby,  162  U.  8.  266,  40 
L.  ed.  960,  16  Sup.  Ct.  Rep.  764;  Fairfax  v. 
Hunter,  7  Cranch,  603,  8  L.  ed.  453 ;  Martin 
Y.  Hunter,  1  Wheat.  304,  4  L.  ed.  97. 

Mr.  Justice  Van  Devanter  delivered  the 
•pinion  of  the  court: 

This  was  an  action  against  a  railroad 
eompany,  by  the  widow  and  parents  of  one 
of  its  employees,  to  recover  damages  for 
his  death  while  in  its  service  in  its  rail- 
road yard  at  North  Sherman,  Texas,  the 
death  being  caused,  as  was  alleged,  by  the 
negligence  of  other  employees.  The  action 
was  begun  in  one  of  the  courts  of  the  state, 
and  resulted  in  a  judgment  for  the  plain- 
tiffs, which  was  affirmed  by  the  court  of 
eivil  appeals.  148  S.  W.  1009.  A  petition 
for  a  writ  of  error  was  denied  by  the  su- 
preme eonrt  of  the  state,  and  the  present 
writ  of  error  to  the  court  of  civil  appeals 
was  then  allowed.  See  Bacon  v.  Texas,  163 
U.  S.  207,  216,  41  L.  ed.  132,  136,  16  Sup. 
Ct  Rep.  1023;  Norfolk  &  S.  Tump.  Co.  v. 
Virginia,  226  U.  S.  264,  269,  66  L.  ed.  1082, 
1086,  82  Sup.  Ct.  Rep.  828. 

A  motion  to  dismiss  the  writ  is  inter- 
posed, but  the  grounds  of  the  motion  are 
plainly  untenable,  and  it  is  denied. 

In  the  trial  court  and  again  in  the  eourt 
of  civil  appeals  the  railroad  company  con- 
tended that  the  injuries  which  caused  the 
death  of  the  deceased  were  received  while 
the  eompany  was  engaged,  and  while  he  was 
employed  by  it,  in  interstate  commerce; 
that  its  liabiliif  for  his  death  was  exclu- 
sively regulated  and  controlled  by  the  em- 
ployerB'  liability  act  of  April  22,  1908  (36 
SUt  at  L.  66,  chap.  149,  U.  S.  Comp.  Stat. 
8upp.  1911,  p.  1322) ;  and  that,  if  liable,  it 
was  liable  only  to  his  personal  representa- 
tlw,  and  not  to  the  plaintiffs  or  any  of 
tiicm.    This  contention  was  denied  by  both 


courts,  and  the  eorrectncss  of  that  rollng  is 
the  matter  now  to  be  considered. 

The  cause  of  action  sought  to  be  enforoed 
was  not  recognized  at  common  law.  Michi- 
gan C.R.  Co.  *v.Vreeland,  227U.S.69[16t 
67,  ante,  417, 88  Sup.  Ct  Rep.  192.  It  was  es- 
sential, therefore,  that  it  be  based  on  some 
applicable  statute.  There  was  a  Texas  stat- 
ute on  the  subject,  and  also  the  Federal 
one.  Both  could  not  occupy  the  same  field* 
and  they  were  unlike.  The  Texas  statute 
gave  the  right  of  action  to  the  "surviving 
husband,  wife,  children,  and  parents,''  and 
provided  that  it  might  be  enforced  by  all 
of  them  or  by  one  or  more  for  the  benefit 
of  all;  while  the  Federal  statute  vested  the 
right  of  action  in  the  deceased's  ''personal 
representative,  for  the  benefit  of  the  sur- 
viving widow  or  husband  and  children  of 
such  employee;  and,  if  none,  then  of  such 
employee's  parents;  and,  if  none,  then  of 
the  next  of  kin  dependent  upon  sueh  em- 
ployee." There  were  other  points  of  dis- 
similarity, but  they  need  not  be  noticed. 
If  the  Federal  statute  was  applicable,  the 
state  statute  was  excluded  by  reason  of  tba 
supremacy  of  the  former  under  the  national 
Constitution.  Second  Employers'  Liability 
Cases  (Mondou  v.  New  York,  N.  H.  ft  H. 
R.  Co.)  223  U.  S.  1,  68,  66  L.  ed.  827,  847, 
38  L.RJl.(N.S.)  44,  82  Sup.  Ct.  Rep.  169; 
Michigan  C.  R.  Co.  v.  Vreeland,  supra.  And 
if  the  Federal  statute  was  applicable,  the 
right  of  recovery,  if  any,  was  in  the  per- 
sonal representative  of  the  deceased,  and  no 
one  else  could  maintain  the  action.  Briggs 
V.  Walker,  171  U.  S.  466,  471,  48  L.  ed. 
243,  246,  19  Sup.  Ct  Rep.  1;  American  R. 
Co.  V.  Birch,  224  U.  S.  647,  667,  66  L.  ed. 
879,  882,  32  Sup.  Ct  Rep.  608;  Missouri, 
K.  ft  T.  R.  Co.  V.  Wulf,  226  U.  S.  670,  676, 
ante,  866,  863,  88  Sup.  Ct  Rep.  186;  Troxell 
V.  Delaware,  L.  ft  W.  R.  Co.  227  U.  S.  484, 
443,  ante,  686, 691, 83  Sup.  Ct.  Rep.  274.  The 
real  question,  therefore,  is,  whether  the  Fed- 
eral statute  was  applicable;  and  this  turns 
upon  whether  the  injuries  which  caused  the 
death  of  the  deceased  were  sustained  while 
the  company  was  engaged,  and  while  he 
was  employed  by  it,  in  interstate  commerce. 
Second  Employers'  Liability  Cases,  supra; 
Pedersen  t.  Delaware,  L.  ft  W.  R.  Co.  (de- 
cision announced  with  this).  [229  U.  B. 
146,  ante,  1126,  88  Sup.  Ct  Rep.  648.] 

The  plaintifTs  petition  was  alto- 
gether silent  upon  that  subject,  and  tke 
defendant,  by  appropriate  spedal  excep- 
tions, called  attention  to  the  two  statutes, 
insisted  *that  whether  one  or  the  other[16t 
applied  depended  upon  facts  not  stated, 
and  asked  that  the  plaintiffs  be  re- 
quired so  to  state  the  facts  as  to 
enable  it  to  perceive  which  statute 
waa  T%Ued  uyxu.  Tt«a«»K^tn» 
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ruled,  and  when  that  matter  came  before 
the  court  of  civil  appeals  it  said:  'rPhe  ac- 
tion was  brought  under  the  state  law,  and 
the  petition  stated  a  good  cause  of  action, 
and  was  not  subject  to  the  exceptions  pre- 
sented." By  its  answer  the  defendant  put 
in  issue  the  allegations  of  the  petition,  and 
the  eyidence  adduced  upon  the  trial  estab- 
lished without  dispute  the  following  facts: 
The  defendant  was  a  Texas  corporation 
owning  and  operating  a  railroad  extending 
from  the  boundary  between  Oklahoma  and 
Texas  southward  through  North  Sherman. 
This  railroad  connected  at  the  Oklahoma 
boundary  with  another  one  extending  north- 
ward through  Mad  ill,  and  the  two  were  so 
operated  that  trains  were  run  through  from 
North  Sherman  to  Madill,  and  from  Madill 
to  North  Sherman.  The  defendant  was  en- 
gaged in  both  intrastate  and  interstate  com- 
merce, much  the  larger  part  of  the  traffic 
handled  in  its  North  Sherman  yard  being 
interstate.  The  deceased  was  employed  by 
the  defendant  as  a  yard  clerk  in  that  yard, 
and  his  principal  duties  were  those  of  ex- 
amining incoming  and  outgoing  trains  and 
making  a  record  of  the  numbers  and  initials 
on  the  cars,  of  inspecting  and  making  a 
record  of  the  seals  on  the  car  doors,  of 
checking  the  cars  with  the  conductors'  lists, 
and  of  putting  cards  or  labels  on  the  cars 
to  guide  switching  crews  in  breaking  up  in- 
coming, and  making  up  outgoing,  trains. 
His  duties  related  to  both  intrastate  and 
interstate  traffic,  and  at  the  time  of  his 
injury  and  death  he  was  on  his  way  through 
the  yard  to  one  of  the  tracks  therein  to 
meet  an  incoming  freight  train  from  Madill, 
Oklahoma,  composed  of  several  cars,  ten  of 
which  were  loaded  with  freight.  The  pur- 
pose with  which  he  was  going  to  the  train 
160was  that  of  taking  the  ^numbers  of  the 
cars  and  otherwise  performing  his  duties  in 
respect  of  them.  While  so  engaged  he  was 
struck  and  fatally  injured  by  a  switch  en- 
gine, which,  it  is  claimed,  was  being  negli- 
gently operated  by  other  employees  in  the 
yard. 

At  the  conclusion  of  the  evidence  the  de- 
fendant requested  the  court  to  direct  a  ver- 
dict in  its  favor  on  the  ground  that  the  un- 
disputed evidence  disclosed  that  the  case 
was  one  in  which  the  defendant's  liability 
was  controlled  by  the  Federal  statute,  and 
that,  if  liable,  it  was  liable  only  to  the  per- 
sonal representative  of  the  deceased,  and 
not  to  the  plaintiffs.  The  request  was  de- 
nied, and  the  jury  returned  a  verdict  for 
the  plaintiffs,  in  which  the  damages  were 
apportioned  among  them  conformably  to 
the  state  law. 

In  its  original  opinion  the  court  of  civil 
mppealM  took  the  view  (a)  that  by  not  in- 
terpoBing  •  phtk  in  abatement^  the  defend- 
tiB4 


ant  waived  any  right  it  had  to  object  thai 
the  plaintiffs  were  not  personal  representa- 
tives of  the  deceased,  (b)  that  the  plaintiffs 
were  the  real  beneficiaries,  and  it  was  im- 
material that  they  were  not  the  deceased's 
personal  representatives,  and  (c)  that  the 
state  statute  authorized  a  recovery  by  tbe 
plaintiffs  on  the  case  stated  in  the  petition, 
and  as  the  Federal  statute  was  not  pleaded 
as  a  defense,  it  could  not  be  invoked  to  de- 
feat a  recovery,  no  matter  what  may  have 
been  its  effect  on  the  state  statute.  In  its 
opinion  on  the  motion  for  rehearing  tbe 
court  recognized  the  supremacy  of  the  Fed- 
iral  statute,  if  applicable,  and  held  that 
the  evidence  did  not  bring  the  case  within 
that  statute.  While  recognizing  that  the 
train  which  the  deceased  was  proceeding  to 
examine  was  an  interstate  train,  having 
just  come  from  Oklahoma,  the  court  said: 
"The  North  Sherman  yards  were  the  ter- 
minal for  that  train;  that  is,  that  waa  the 
end  of  the  run  of  that  train.  If  any  trains 
went  south,  they  were  made  up  in  the  yards, 
new  trains,  and  sent  south,  or  other 
*trains  made  up  and  sent  north.  The[161 
evidence  does  not  show  that  any  of 
the  cars  in  the  train  coming  in  were 
destined  for  other  points." 

In  our  opinion  the  evidence  does  not  ad- 
mit of  any  other  view  than  that  the  ease 
made  by  it  was  within  the  Federal  statute. 
The  train  from  Oklahoma  was  not  only  an 
interstate  train,  but  was  engaged  in  the 
movement  of  interstate  freight;  and  the 
duty  which  the  deceased  was  performing 
was  connected  with  that  movement,  not 
indirectly  or  remotely,  but  directly  and 
immediately.  The  interstate  transporta- 
tion was  not  ended  merely  because  that 
yard  was  a  terminal  for  that  train,  nor 
even  if  the  cars  were  not  going  to  points 
beyond.  Whether  they  were  going  further 
or  were  to  stop  at  that  station,  it  still 
was  necessary  that  the  train  be  broken 
up  and  the  cars  taken  to  the  appropriate 
tracks  for  making  up  outgoing  trains,  or 
for  unloading  or  delivering  freight,  and  this 
was  as  much  a  part  of  the  interstate  trans- 
portation as  was  the  movement  across  the 
state  line.  McNeill  v.  Southern  R.  Co.  202 
U.  S.  543,  559,  50  L.  ed.  1142,  1147,  26  Sup. 
Ct.  Rep.  722.  See  also  Johnson  v.  Southern 
P.  Co.  196  U.  S.  1,  21,  49  L.  ed.  363,  371, 
25  Sup.  Ct.  Rep.  158. 

It  comes,  then,  to  this:  The  plaintiffs' 
petition,  as  ruled  by  the  state  court,  stated 
a  case  under  the  state  statute.  The  defend- 
ant, by  its  special  exceptions,  called  atten- 
tion to  the  Federal  statute,  and  suggested 
that  the  state  statute  might  not  be  the  ap- 
plicable one.  But  the  plaintiffs,  with  the 
sanction  of  the  court,  stood  by  their  peti- 
Uon.   li  ^la  to  the  case  therein  stated  thai 
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the  defendant  was  called  upon  to  make  de- 
fense. A  plea  in  abatement  would  have 
been  unavailing,  because  the  plaintiffs  were 
the  proper  parties  to  prosecute  that  case. 
When  the  evidence  was  adduced  it  developed 
that  the  real  case  was  not  controlled  by  the 
state  statute,  but  by  the  Federal  statute. 
In  sliort,  the  case  pleaded  was  not  proved, 
and  the  case  proved  was  not  pleaded.  In 
that  situation  the  defendant  interposed  the 
objection,  grounded  on  the  Federal  statute, 
162]  *that  the  plaintiffs  were  not  entitled 
to  recover  on  the  case  proved.  We  think  the 
objection  was  interposed  in  due  time  and 
that  the  state  courts  erred  in  overruling  it. 
Two  of  the  plaintiffs,  the  father  and  mother, 
in  whose  favor  there  was  a  separate  re- 
covery, arc  not  even  beneficiaries  under  the 
Federal  statute,  tliere  being  a  surviving 
widow;  and  she  was  not  entitled  to  recover 
in  her  own  name,  but  only  through  the  de- 
ceased's personal  representative,  as  is  shown 
by  the  terms  of  the  statute  and  the  de- 
cisions before  cited.  So  also  Tiffany,  Death 
by  Wrongful  Act,  2d  ed.  §§  80,  109,  116. 

The  judgment  is  accordingly  reversed,  and 
the  case  is  remanded  for  further  proceed- 
ings not  inconsistent  with  this  opinion,  but 
without  prejudice  to  such  rights  as  a  per- 
sonal representative  of  the  deceased  may 
have. 

Reversed. 

Mr.  Justice  Lamar  dissenta. 


W.  W.  DEGGE,  the  Wellington  Association, 
the  Wellington  Development  Company, 
and  the  Wellington  Investment  Company, 
Plffs.  in  Err., 


v. 


FRANK  H.  HITCHCOCK,  as  Postmaster 
General  of  the  United  States.  (No. 
157.) 


MYTTON  MAURY,  Thomas  E.  Irvine,  0.  J. 
Watrous,  John  A.  Webber,  et  al.,  Plffs.  in 
Err., 

V. 

FRANK  H.  HITCHCOCK,  as  Postmaster 
General  of  the  United  States.  (No. 
158.) 

(See  S.  C.  Reporter's  ed.  162-172.) 

Certiorari  »  to  review  executive  order. 

An  order  of  the  Postmaster  General  di- 
recting the  nondelivery  and  the  return  to 
tha  senders  of   mail   addressed   to  certain 

gersons  whom  he  found,  conformably  to  U. 
.  Rev.  SUt.  S§  3929.  4041,  U.  S.  Comp. 
Stat.  1001,  pp.  1995,  2749,  after  notice  and 

NoTB. — ^As  to  certiorari  in  United  States 
courts — see  note   to  Clark  v.  Hackett,  17 
L.  ed.  U.  S.  69. 
57  L.  ed. 


hearing,  and  upon  evidence  satisfactory  to 
him,  were  using  the  mails  in  furtherance 
of  a  fraudulent  scheme,  though  quasi  judi- 
cial, has  enough  administrative  qualit^r  to 
prevent  it  from  being  subject  to  review  by 
writ  of  certiorari. 

[For  other  cases,  see  Certiorari,  I.  b,  in  Di- 
gest Sup.  Ct.  1908.] 

[Nob.  157  and  158.] 

Argued  January  31,  1918.    Decided  May  26» 

1913. 

TWO  WRITS  OF  ERROR  to  the  Court  of 
Appeals  of  the  District  of  Columbia  to 
review  judgments  which  affirmed  judgments 
of  the  Supreme  Court  of  the  District,  re- 
fusing to  issue  certiorari  to  review  a  fraud 
order  made  by  the  Postmaster-General.  Af- 
firmed. 

See  same  case  below  in  No.  167,  36  App. 
D.  C.  218;  No.  158,  36  App.  D.  C.  228. 

Statement  by  Mr.  Justice  Lamar: 
In  1909  complaint  was  made  to  the  post- 
al authorities  that  W.  W.  Degge  and  tbe 
Wellington  corporations,  of  which  he  waa 
president,  were  using  the  mails  in  further- 
ance of  a  fraudulent  scheme.  Notice  was 
given  to  Degge  and  the  corporations,  and  a 
hearing  was  had  before  the  officer  to  whom, 
under  the  Postal  Regulations,  the  disposi- 
tion of  this  class  of  cases  was  committed. 
He  found  that  the  charges  were  true,  and 
to  his  finding  he  attached  a  copy  of  all  the 
evidence  which  had  been  taken.  The  report 
was  confirmed  by  the  Postmaster  General, 
who  issued  an  order  directing  the  post- 
master at  Boulder,  Colorado,  not  to  deliver 
mail  addressed  to  Degge  or  to  these  corpo- 
rations, but  to  return  all  such  letters  to 
the  sender  with  the  word  Traudulenf* 
plainly  stamped  on  the  envelop.  Rev.  Stat. 
§§  3929,  4041,  U.  S.  Comp.  Stat  1901,  pp. 
1995,  2749. 

Degge,  the  corporations,  and  some  of  the 
stockholders,  thereafter  filed  petitions  in 
the  supreme  court  of  the  District  of  Colum- 
bia, alleging  that  the  officer  before  whom 
the  hearing  had  been  had  was  without  pow- 
er to  make  report  on  which  the  Postmaster 
General  had  acted;  that  there  was  no  testi- 
mony to  show  the  existence  of  a  fraudulent 
*8cheme,  and  no  evidence  whatever  to[164 
support  tbe  finding.  It  was  alleged  that  tlM 
order  was  arbitrary,  in  excess  of  the  power 
of  the  Postmaster  General,  and  void.  The 
petitioners  prayed  that  tiie  court  would 
issue  writs  of  certiorari  direeting  the  Post- 
master General  to  certify  the  record  to  the 
court,  and  that  upon  hearing  and  review 
thereof  the  court  would  set  aside  the  order. 
A  rule  to  show  cause  was  granted.  TtiA 
Postmastax  Q«imx%\  ^«isluxt«^  «sa  ^^  ^bi^s<»i^ 
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that  tha  court  wm  without  jnrUdictfon  to  Mcert«iiimeiit  of  fBoti  apon  eridfoea.     It 

tMos  tha  writ,  utd  lubjeot  thereto  uHwer-  multed   in  k  deeiiion  tnued  upon  allefed 

ad,  attAching  the  record  and  the  erideaea  on  ■atiBfaetoi7   eridenoa.      In  aneh   easaa  tha 

tha  hearing  before  the  ofBeer  of  tha  Poatof-  Foetmaater    General   ezereiaea    JndieU   a> 

fiee  Department  haring  charge  ol  the  Fraud  quasi  judicial  funetiona. 

Ordera  invaetigationB.  United  Statea  r.  Burton,  181  Fed.  fU; 

Tha  case  waa  heard  b7  the  aupreme  court  Weatem  R.  Co.  ▼.  Nolan,  48  N.  T.  018. 

of  tha   Distriet   of  Columbia   on   paUtion,  The  writ  ahould  hare  been  gnnted  M  of 

dannrrer,   and   anawer.     After   a   hearing  right. 
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appealed     and    on    tha    argument    in    thi.  A„i,unt      Attorney      General      AAUm 

court    the  Bovarnmant  renewa  tha   conten-  ^  ^^^  ^          „j    ^i^^  ^^    I^,^  q 

Jht^J^'.  f^.*"!.*^"!!:  T"-!!''™"!  Bia«>ll.  Oled  a  brief  for  defendant  in  error: 
Certiorari  doea  not  lie  to  review  adminia- 
trative  action  by  cabinet  offlcera. 
,   ,.  Batea  &  Q.  Co.  t.  Payne,  194  V.  B.  106, 

¥'•  .?J  «■   ^"^^^  ^^    JJ  "tT;  *a  I-  "J.  804,  24  Sup.  Ct  Rep.  675;  Decatur 
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and  conclualje.  U.  8.  473,  25  U  ed.  800;  United  Statea  a 
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School  T.  McAnnulty,  1B7  U.  8.  84,  108-110,  ggg    United  SUtea  ex  rel.  Dunlap  t.  BlacT 

47  L.  ed.  80,  98,  97,  23  fiu^  Ct  Rep.  33;  jgg  „  g   ^q  33  l.  ed.  364,  9  Sup.  Ct  Be^ 
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8  U  ed.  60,  71.                                   ,       ,  24  L.  ed.  153. 
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defect  of  juat.ce  .n  caaea  obvioualy  entitled  ^■^,^^  tribunal  had  jurisdiction  and  haa  ob- 
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ordinary  forma  of  proceedings.  Baanet    ▼.    JaclcaonTiUa,    18    Fla.    «83t 

Harris,  Certiorari,  K  17-21;  4  Enc.  PI.  i  Bradahaw  t.  Eamshaw,  11  App.  D.  a  496; 

Pr.    9,    10;    Duggen   v.    McQruder,    Walk.  1,1^,1^4  „,  Columbia  t.   Burgdorf,  «  Ap^ 

(Miss.)   112,  12  Am.  Dec.  530.  D   c_  ^■J■^.  Hj^j,  ,.  Barber,  129  U.  8.  386, 

In  the  Federal  courta  it  ia  In  the  nature  33  l.  ^d.  807,  0  Sup.  Ct.  Rep.  314;  Bendley 

of  a  wnt  of  error  to  bring  up.  after  judg-  ^    ciark,  8  App.  D.  C.  166;   Re  Schneider, 

meat  the  jaroceedinge  of  an  inferior  court  j^g  u    g    jgg,  37  L.  ed.  406,  13  Sup.  Ct 

or  tribunal  whose  procedure  is  not  accord-  R^p   573.  pg^pig  „  „i    Maloney  r.  Lind- 

ing  to  the  course  of  the  common  law.  t,]^^,^  1^2  III.  241,  55  N.   B.  358;    PbiUipa 

Harris  ».   Barber,   120  U.   S.   388,   32  L.  ,,  Welch.  12  Nay.  158;  Reayea  t.  Ainswortb, 

ed.  807,  »   Sup.  Ct.  Rep.   314;    District  of  21B   U.  8.  297.  55  L.  ed.  226,  31   Sup.  Ct 

Columbia   V.   Brooke,   20    App.    D.   C.   663;  r       230.  r^^  ,  Mahony  [1910]  2  1.  R.  727 

District  of  Columbia  t.  Burgdorf,  8  App.  i„   ^^^   jurisdictions  the   scope   of  tha 

D.  C.  466.  writ,   without  legislative  action,   haa  been 

lie  test  of  the  question  whether  a  pro-  enlarged  to  include  questions  of  law  arising 

ceading  U  reviewable  upon  certiorari  ia  not.  ^^  the  record,  and  tha  queation  whether  tha 

What  are  the  uaual  functions  eierciaed  by  flnjjng  i^  supported  by  any  evidence, 

the  tribunal!  but.  What  ia  the  character  of  people  ex   rel.   Cook  v.  Metropolitan  Po- 

tha  proceedings  sought  to  be  reviewedl  ^^^  pigt,  39  N.  T.  506 ;  Keenan  t.  Goodwin. 

Duggen  V.  McGruder,  Walk.  (Miss.)  112,  ^y  -g^  j   g^g    24  AU.  148 

12  Am.  Dec.  627;  Cunningham  v.  Squires,  2  gut   it   is    practically  univeraally   agreed 

W.  Ta.  422,  OS  Am.  Dee.  770;  StaU  ei  reL  that    the    case    is    not    reviewable    on    tha 

Rawlinson  v.  Anael.  78  S.  C.  412,  B7  8.  E.  ^^ita,  and  that  the  writ  of  certiorari   is 

185,  11  Ann.  Caa.  813.  not  appropriate  to  settle  disputed  queations 

The    proceeding    before    the    PoBtmaater  of  fact,  or  to  weigh  conflicting  evideMS^  11 

OenermS  in  tbia  case  was  quasi  judicial  in  there  waa  any  evidanoa  at  all  before  tha 

ebuneter.    It  iDVolvad  «  hearing  utd  itn  txVbun^ 

Mitt  \X\  Si,  ^ 


IMl 


DBGGK  T.  HITCHOOCK. 


le^lfi 


Farmington  ttiver  Water  Power  Co.  t. 
Berkshire  County,  112  Mais.  206;  Harris 
IT.  Barber,  120  U.  S.  366,  32  L.  ed.  607,  9 
Sup.  Ct.  Rep.  314;  Imperial  Water  Ca  ▼. 
Imperial  County,  162  Cal.  14,  120  Pae.  780; 
Rawson  ▼.  McElvaine,  49  Mich.  194,  13  N. 
W.  613;  Reaves  v.  Ainsworth,  210  U.  S. 
297,  66  L.  ed.  226,  31  Sup.  Ct.  Rep.  230; 
State  ex  reL  Hart  y.  Duluth,  63  Minn.  238, 
39  Am.  St.  Rep.  696,  66  N.  W.  118;  SUte, 
Wilson,  Prosecutor,  y.  Hudson,  32  N.  J.  L. 
366. 

And  if  the  court  has  the  power  on  cer- 
tiorari to  review  questions  of  law,  it  will 
not  interfere  with  the  decision  of  the  Post- 
master General,  unless  clearly  of  the  opin- 
ion that  such  decision  was  wrong. 

Bates  &  O.  Co.  y.  Payne,  194  U.  S.  108, 
48  L.  ed.  894,  24  Sup.  Ct.  Rep.  695;  Smith 
Y.  Hitchcock,  226  U.  8.  68,  ante^  119,  33  Sup. 
Ct  Rep.  6. 


Mr.  Justice  Ijamar,  alter  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

This  case  is  the  first  instance,  so  far  as 
we  can  find,  in  which  a  Federal  court  has 
been  asked  to  issue  a  writ  of  certiorari  to 
review  a  ruling  by  an  executive  officer  of 
170]  ^United  States  government.  That  at 
once  suggests  that  the  failure  to  make  such 
apolication  has  been  due  to  the  conceded 
want  of  power  to  issue  the  writ  to  such 
officers.  For,  since  the  adoption  of  the  Con- 
stitution, there  have  been  countless  rulings 
by  heads  of  Departments  that  directly  af- 
fected personal  and  property  rights,  and 
where  the  writ  of  certiorari,  if  available, 
would  have  furnished  an  effective  method 
by  wiiich  to  test  the  validity  of  quasi  judi- 
cial orders  under  attack.  The  modern  de- 
cisions cited  to  sustain  the  power  of  the 
court  to  act  in  the  present  ease  are  based 
on  state  procedure  and  statutes  that  au- 
thorize the  writ  to  issue  not  only  to  inferi- 
or tribunals,  boards,  assessors,  and  admin- 
istrative officers,  but  even  to  the  chief  ex- 
ecutive of  a  state  in  proceedings  where  a 
quasi  judicial  order  has  been  made.  But 
none  of  these  decisions  are  in  point  in  a 
Federal  jurisdiction  where  no  statute  has 
been  passed  to  enlarge  the  scope  of  the  writ 
at  common  law. 

In  ancient  times  it  was  used  to  compel 
the  production  of  a  record  for  use  as  evi- 
dence; more  often  to  supplement  a  defec- 
tive record  in  an  appellate  court,  and  later, 
to  remove,  before  judgment, — Harris  v. 
Barber,  129  U.  S.  369,  32  L.  ed.  699,  9  Sup. 
Ct.  Rep.  314, — a  record  from  a  court  with- 
out jurisdiction,  and  with  a  view  of  pre- 
venting error  rather  than  of  correcting  it. 
When,  later  still,  its  scope  was  enlarged  so 
as  to  make  it  serve  the  office  of  a  writ  of  Sup.  Ct.  B«p.  ^ASk 
B7  L.  ed.  n 


error,  certiorari  was  granted  only  in  those 
instances  in  which  the  inferior  tribunal 
had  acted  without  jurisdiction,  or  in  dis- 
regard of  statutory  provisions.  But  in 
those  eases  the  writ  ran  to  boards  (Reaves 
V.  Ainsworth,  219  U.  S.  297,  66  L.  ed.  226, 
31  Sup.  Ct.  Rep.  230),  officers,  tribunals, 
and  inferior  judicatures,  whose  findings 
and  decisions,  even  though  erroneous,  had 
the  quality  of  a  final  judgment,  and  there 
being  no  right  of  appeal  or  other  method 
of  review,  the  extraordinary  writ  of  cer- 
tiorari was  resorted  to  from  necessity  to 
afford  a  remedy  where  there  would  other- 
wise have  been  a  denial  of  justice.  But 
in  all  those  cases  it  ran  *from  court  to[171 
court, — ^including  boards,  officers,  or  tribu- 
nals having  a  limited  statutory  jurisdic- 
tion, but  whose  judgments  woidd  be  oon- 
elusive  unless  set  aside. 

The  plaintiffs  in  error  insist  that  under 
these  common-law  principles  the  writ 
should  issue  here  because,  having  to  act 
"upon  evidence  satisfactory  to  him**  (Bsr. 
Stat,  f  3929),  and  notice  and  a  hearing 
having  been  given,  the  Postmaster  General 
acted  in  a  judicial  capacity  in  making  the 
order,  which  was  therefore  subject  to  re- 
view on  certiorari  because  he  exceeded  his 
jurisdiction,  and,  without  any  proof  of 
fraud  in  the  use  of  the  mails,  deprived 
plaintiffs  in  error  of  the  valuable  right 
to  receive  letters  and  money  through  the 
postoffice. 

It  is  true  that  the  Postmaster  General 
gave  notice  and  a  hearing  to  the  persons 
specially  to  be  affected  by  the  order,  and 
that  in  making  his  ruling  he  may  be  said 
to  have  acted  in  a  quasi  judicial  capacity. 
But  the  statute  was  passed  primarily  for 
the  benefit  of  the  public  at  large,  and  the 
order  was  for  them  and  their  protection. 
That  fact  gave  an  administrative  quality 
to  the  hearing  and  to  the  order,  and  was 
sufficient  to  prevent  it  from  being  subject 
to  review  by  writ  of  certiorari.  The  Post- 
master General  could  not  exercise  judicial 
functions,  and  in  making  the  decision  he 
was  not  an  officer  presiding  over  a  tribunal 
where  his  ruling  was  final  unless  reversed. 
Not  being  a  judgment,  it  was  not  subject 
to  appeal,  writ  of  error,  or  certiorari.  Not 
being  a  judgment,  in  the  sense  of  a  final 
adjudication,  the  plaintiffs  in  error  were 
not  concluded  by  his  decision,  for  had  there 
been  an  arbitrary  exercise  of  statutoiy 
power,  or  a  ruling  in  excess  of  the  jurit- 
diction  conferred,  they  had  the  right  to 
apply  for  and  obtain  appropriate  relief  la 
a  court  of  equity.  American  School  ▼• 
McAnnulty,  187  U.  S.  94,  47  L.  ed.  90,  tt 
Sup.  Ct  Rep.  33;  Philadelphia  Co.  t. 
Stimson,  223  U.  &  620,  66  L.  ed.  67d^  «L 
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The  fact  that  there  was  this  remedy  is 
itself  suflScient  to  take  the  case  out  of  the 
172]principle  on  which,  at  common  *Iaw, 
right  to  the  writ  was  founded.  For  there  it 
isBued  to  officers  and  tribunals  only  because 
there  was  no  other  method  of  preventing 
injustice.  Besides,  if  the  common-law  writ, 
with  all  of  its  incidents,  could  be  construed 
to  apply  to  administrative  and  quasi  ju- 
dicial rulings,  it  could,  with  a  greater  show 
of  authority,  issue  to  remove  a  record  be- 
fore decision,  and  so  prevent  a  ruling  in 
any  ease  where  it  was  claimed  there  was  no 
jurisdiction  to  act.  This  would  overturn 
the  principle  that,  as  long  as  the  proceed- 
ings are  in  fieri,  the  courts  will  not  inter- 
fere with  the  hearing  and  disposition  of 
matters  before  the  Departments.  Plested 
V.  Abbey,  228  U.  8.  42,  51,  ante,  724,  727,  33 
Sup.  Ct.  Rep.  503.  To  hold  that  the  writ 
could  issue  either  before  or  after  an  ad- 
ministrative ruling  would  make  the  de- 
spatch of  business  in  the  Departments  wait 
on  the  decisions  of  the  courts,  and  not  only 
lead  to  consequences  of  the  most  manifest 
inconvenience,  but  would  be  an  invasion  of 
the  executive  by  the  judicial  branch  of  the 
government. 

The  writ  of  certiorari  is  one  of  the  ex- 
traordinary remedies,  and  being  such  it  is 
impossible  to  anticipate  what  exceptional 
facts  may  arise  to  call  for  its  use;  but  the 
present  case  is  not  of  that  character,  but 
rather  an  instance  of  an  attempt  to  use  the 
writ  for  the  purpose  of  reviewing  an  admin- 
istrative order.  Public  Clearing  House  v. 
Coyne,  104  U.  8.  497,  48  L.  ed.  1092,  24 
Sup.  Ct.  Rep.  789.    This  cannot  be  done. 

Afflnned* 


ITS]  VOHN  C.  MACKAY 

V. 

UINTA  DEVELOPMENT  COMPANY. 

(See  8.  C.  Reporter's  ed.  173-177.) 

RemoTal    of    causes  »  irregularity  — 
waiTor. 

Any  irregularity  in  docketing  a  cause  re- 
moved to  a  Federal  circuit  court  from  a 
state  court,  or  in  the  order  of  the  pleadings, 
may  be  waived,  and  neither  it  nor  the  meth- 
od of  securinff  the  attendance  of  the  parties 
in  the  Federal  court  can  operate  to  aeprive 
that  court  of  jurisdiction  where  there  was 
presented  to  that  court  a  controversy  be- 
tween citizens  of  different  states,  in  which 
the  amount  claimed  by  one  nonresident  was 
more  than  $2,000,  exclusive  of  interest  and 

eosts. 

[For  other  cases,  see  Removal  of  Causes,  IX., 
In  Digest  Sup.  Ct.  1908.] 


[No.  190.] 

Ai^ed  Mi^reb  U  and  17,  1018. 

Maj  20,  191Z. 
MMSS 


Decided 


ON  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit,  presenting  the  question 
whether  the  Circuit  Court  properly  retained 
jurisdiction  of  a  cause  irregularly  removed 
from  a  state  court.  Answered  in  the  af- 
firmative. 
The  facts  are  stated  in  the  opinion. 

Mr.  Barnard  J.  Stewart  argued  the 
cause,  and,  with  Messrs.  Charles  B.  Stewart, 
Samuel  W.  Stewart,  and  Daniel  Alexander, 
filed  a  brief  for  John  C.  Mackay. 

Mr.  John  W.  Lacey  argued  the  cause 
and  filed  a  brief  for  the  Uinta  Development 
Company. 

Mr.  Justice  Lamar  delivered  the  opinion 
of  the  court: 

On  December  8,  1908,  the  Uinta  Develop- 
ment Company,  a  corporation  of  the  state 
of  Wyoming,  brought  an  action  in  a  Wyom- 
ing court  against  John  C.  Mackay,  a  resi- 
dent and  citizen  of  Utah,  to  recover  $1,030 
damages  *for  a  trespass  upon  land  of [174 
the  Development  Company,  situated  in  Wy- 
oming. 

On  January  8,  1909,  Mackay  duly  filed 
his  answer.  On  March  2  the  plaintiff,  by 
leave  of  court,  filed  an  amended  petition, 
which  Mackay  answered.  On  May  3  he 
filed  an  amended  answer,  which,  in  addi- 
tion to  denying  many  of  the  allegations  of 
the  amended  petition,  set  up  a  counterclaim 
for   $3,000   damages. 

The  claims  of  the  parties  were  so  related 
that  either  could  have  been  interposed  as  a 
counterclaim  to  the  other;  or  they  could 
have  been  determined  in  different  suits, — 
subject  to  the  provision  that,  under  the 
Wyoming  statute,  defendant  who  failed  to 
set  up  his  counterclaim,  and  subsequently 
made  it  the  subject  of  a  separate  action, 
could  not  recover  costs  if  he  prevailed  there- 
in. No  Federal  question  was  presented  in 
the  plaintiff's  suit  or  defendant's  original 
answer,  but  Mackay's  amended  answer  and 
counterclaim  were  grounded  upon  certain 
statutes  of  the  United  States.  This  coun- 
terclaim for  $3,000  was  filed  after  the  ex- 
piration of  the  time  in  which  he  was  re- 
quired to  plead  to  the  original  petition. 

But,  notwithstanding  the  delay,  Mackay, 
the  nonresident,  without  objection  on  the 
part  of  the  Development  Company,  filed  in 
the  state  court  a  petition  to  remove  the 
case  to  the  United  States  circuit  court  for 
the  district  of  Wyoming.  An  order  remov* 
ing  the  case  was  granted  on  the  theory 
that  the  parties  were  citizens  of  difTereai 
states;  that  the  construction  of  the  Federal 
statutes  was  necessarily  involved,  and  tkat 
the  amount  in  dispute,  as  disclosed  by  tba 
ooiusUxc^ka&m«  tsMftdsd  $2,000i     Tlie  trass- 
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cript  was  duly  filed  in  the  United  States 
court.  Both  parties  appeared.  The  plain- 
tiff filed  in  the  United  States  court  a  reply 
to  Mackay's  counterclaim,  and  the  case, 
which  was  docketed  as  "Uinta  Development 
Company  v.  John  C.  Mackay,"  was  sub- 
mitted to  the  court  for  determination  with- 
17  5]  out  a  jury.  *  Judgment  was  entered  in 
favor  of  the  Development  Company,  and 
thereupon  Mackay  took  the  case  to  the  cir- 
cuit court  of  appeals,  assigning  errors  re- 
lating to  rulings  made  in  the  course  of  the 
trial,  but  neither  party  raised  any  question 
as  to  its  power  to  determine  the  cause.  On 
these  facts  the  circuit  court  of  appeals 
certified  to  this  court  various  questions  as 
to  whether  Mackay  could  remove  the  case 
to  the  United  States  court;  among  them  the 
following: 

4.  "Assuming  that  the  removal  at  the 
instance  of  Mackay  was  not  in  conformity 
with  the  removal  statute,  and  assuming 
that,  at  respects  his  claim  against  the  De- 
velopment Company,  all  the  jurisdictional 
elements  were  present  which  were  essential 
to  enable  the  circuit  court  to  take  cogni- 
sance thereof,  if  he  had  commenced  an  ac- 
tion thereon  in  that  court,  and  assuming 
that  in  such  an  action  the  Development 
Company  lawfully  could  have  set  up  its 
claim  as  a  counterclaim  and  thereby  have 
entitled  the  court  to  take  cognizance  there- 
of, did  the  parties,  by  appearing  in  the  cir- 
cuit court  and  there  litigating  both  claims 
to  a  final  conclusion  in  a  single  cause,  with- 
out any  objection  to  the  jurisdiction  of 
the  court  or  to  the  manner  in  which  its  ju- 
risdiction was  invoked,  enable  that  court  to 
take  cognizance  of  the  controversy  and  to 
proceed  to  a  final  judgment  therein  with 
like  effect  as  if  they  had  invoked  the  ju- 
risdiction of  that  court  in  the  first  instance 
through  an  action  commenced  therein  by 
Mackay  upon  his  claim,  and  through  the 
interposition  by  the  Development  Company 
of  its  claim  as  a  counterclaim  in  that  ac- 
tion T» 

This  question  must  be  answered  in  the 
affirmative;  and  that  fact  makes  it  unnec- 
essary to  consider  the  status  of  the  parties 
in  the  state  court,  and  who  was  technical 
plaintiff  and  who  technical  defendant,  or 
whether  Mackay,  a  nonresident  defendant, 
sued  in  a  state  court  for  $1,950,  could,  by 
filing  a  counterclaim  for  $3,000,  acquire  the 
176]  *  right  to  remove  the  ease  to  the 
IMtad  States  court.  The  ease  was  removed 
ia  fact,  and,  while  the  parties  could  not  give 
Jurisdiction  by  consent,  there  was  the  req- 
uisite amount  and  the  diversity  of  citizen- 
ship ncessary  to  give  the  United  States 
circuit  court  jurisdiction  of  the  cause.  The 
case,  therefore,  resolves  itself  into  an  in- 
quiry as  to  whether,  if  irregularly  removed, 
67  Xb  ad. 


it  could  be  lawfully  tried  and  determined. 

Removal  proceedings  are  in  the  nature  of 
process  to  bring  the  parties  before  the  Unit- 
ed States  court.  As  in  other  forms  of 
process,  the  litigant  has  the  right  to  rely 
upon  the  statute,  and  to  insist  that,  iii 
compliance  with  its  terms,  the  case  shall  be 
taken  from  the  state  to  the  Federal  court 
in  the  proper  district,  on  motion  of  the 
proper  person,  at  the  proper  time,  and  on 
giving  the  proper  bond.  But  these  provi- 
sions are  for  the  benefit  of  the  defendant, 
and  intended  to  secure  his  appearance. 
When  that  result  is  accomplished  by  his 
voluntary  attendance,  the  court  will  not, 
of  its  own  motion,  inquire  as  to  the  regu- 
larity of  the  issue  or  service  of  the  proc- 
ess, or,  indeed,  whether  there  was  any  proc- 
ess at  all,  since  it  could  be  waived,  in 
whole  or  in  part,  either  expressly  or  by 
failing  seasonably  to  object.  Powers  y. 
Chesapeake  ft  O.  R.  Co.  169  U.  S.  98,  48 
L.  ed.  675,  18  Sup.  Ct.  Rep.  264. 

What  took  place  in  the  state  court  may 
therefore  be  disregarded  by  the  court  be« 
cause  it  was  waived  by  the  parties,  and  re- 
gardless of  the  manner  in  which  the  caao 
vas  brought  or  how  the  attendance  of 
the  parties  in  the  United  States  court  was 
secured,  there  was  presented  to  the  eironit 
court  a  controversy  between  citizens  of  dlf- 
ferent  states  in  which  the  amount  claimed 
by  one  nonresident  was  more  than  $2,000« 
exclusive  of  interest  and  costs.  As  the 
court  had  jurisdiction  of  the  subject-mat- 
ter, the  parties  could  have  been  realigned 
by  making  Mackay  plaintiff  and  the  De* 
velopment  Company  defendant,  if  that  had 
been  found  proper.  But  if  there  was  any 
irregularity  *in  docketing  the  case  or[177 
in  the  order  of  the  pleadings,  such  an  irreg- 
ularity was  waivable,  and  neither  it  nor  the 
method  of  getting  the  parties  before  the 
court,  operated  to  deprive  it  of  the  power 
to  determine  the  cause.  The  fourth  qnes- 
tion  certified  to  us  by  the  circuit  conrt  of 
appeals  is  answered  in  the  affirmatiYtii 


TEXAS    ft    PACIFIC    RAILWAY    OOll- 
PANY,  PUT.  in  Err, 

V. 

C.  C.  PRATER. 
(See  S.  0.  Reporter's  ed.  177, 178.) 

Appeal  —  damages  for  delay. 

The  judgment  of  a  circuit  court  of  appeals, 
affirming  a  judgment  of  the  trial  court  in 
a  negligence  action,  on  the  ffround  that, 
though  the  evidence  was  conflicting,  that 
for  the  plaintiff  was  sufficient  to  sustain 
the  verdict  in  his  favor^  ^vll  \a  ^SSstba^ 
with  1%  pat  wa\  ^asni^e^  ^\«jt%  ^\^: 
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Srcme  Court  concurs  in  this  view,  and  there 
\  no  question  of  law  involved. 
[For  other  cases,  see  Appeal  and  Error,  IX.  h, 
in  Dlcest  Sup.  Ct.  1908.] 

[No.  211.] 

Submitted  April  16,  1013.    Decided  Maj  20, 

1913. 

IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit  to 
review  a  judgment  which  affirmed  a  judg- 
ment of  the  Circuit  Court  for  the  Northern 
District  of  Texas  in  favor  of  plaintiff  in  a 
negligence  action.    Affirmed. 

See  same  case  below,  106  C.  C.  A.  120, 
183  Fed.  674. 

Mr.  W.  li.  Hal!  submitted  the  cause  for 
plaintiff  in  error. 

Mr.  O.  O.  Prater,  in  jtropria  persona, 
and  Mr.  A.  W.  Gregg,  submitted  the  cause 
for  defendant  in  error. 

Memorandum  opinion,  by  direction  of  tho 
court,  by  Mr.  Justice  l4&raar: 

The  plaintiff,  a  locomotive  engineer,  sued 
(or  personal  injuries  resulting  from  a  col- 
178]lision  with  a  freight  train  *which  had 
been  left  standing,  without  danger  signals, 
on  the  track  in  the  defendant's  railroad 
yard  at  Thurber  Junction,  Texas.  The  com- 
pany contended  that  he  had  been  guilty  of 
contributory  negligence  in  failing  to  keep  a 
lookout,  in  running  at  a  high  rate  of  speed, 
and  disregarding  rules  requiring  the  en- 
gineer to  keep  the  locomotive  under  con- 
trol in  anticipation  that  cars  might  be  on 
the  tracks  within  yard  limits.  The  evi- 
dence for  the  plaintiff  tended  to  show  that 
he  was  in  the  exercise  of  proper  diligence; 
that  from  his  position  on  the  right  of  the 
locomotive  he  could  look  straight  down  the 
track,  but,  on  account  of  the  height  of  the 
boiler,  could  not  see  the  freight  train, 
which  was  standing  on  a  curve,  which 
there  turned  to  the  left;  that  it  was  about 
dark,  and  the  freight  train,  having  no  dan- 
ger signals,  and  being  out  of  range  of  the 
headlight,  was  not  seen  by  the  fireman,  on 
the  left  of  the  engine,  until  too  late  to 
avoid  the  collision,  although  the  emer- 
gency brake  was  applied  as  soon  as  he  saw 
the  danger  and  gave  warning  to  the  engi- 
neer. 

The  defendant  offered  evidence  tend  in  rr  to 

show  that  the  speed  exceeded  that  permitted 

in  the  yard  limits,  and  that  the  freight  train 

could  have   been   seen   in   time   to  stop   if 

proper  lookout  had  been   kept.    From  the 

physical   condition   proved,   and   the   whole 

evidence,  the  company  moved  the  court  to 

direct  A  verdict  in  its  favor.     The  motion 

wme  overruled  and  the  jury  found  for  ihe 

IM40 


plaintiff.  There  was  no  exception  to  the 
charge,  but  the  case  was  taken  to  the  cir- 
cuit court  of  appeals  on  the  ground  tha^ 
from  the  undisputed  evidence,  the  plaintiff 
was  shown  to  have  been  guilty  of  oontribu* 
tory  negligence.  That  court  held  (106  0. 
C.  A.  120,  183  Fed.  574)  that  thou^  tha 
evidence  was  conflicting,  that  for  the  plain* 
tiff  was  sufficient  to  sustain  the  verdiet 
In  that  view  we  fully  concur;  and,  as  there 
is  no  question  of  law  involved,  the  judg- 
ment is  affirmed  with  10  per  oent  damages. 
Affirmed. 


•FIRST      NATIONAL      BANK     OF[179 
CLAREMORE,  Plff.  in  Err., 

V. 

C.  M.  KEYS  and  Hugh  Mills,  a  Partnership 
under  the  Name  of  C.  M.  Keys  ft  Com- 

£any,  Stock  Yards  Bank,  and  Wat  Mayes, 
»efts.  in  Err.     (No.  263.) 


FIRST   NATIONAL   BANK   OF   VINITA, 

Plff.  in  Err., 

V. 


C.  M.  KEYS  and  Hugh  Mills,  a  Partnership 
under  the  Name  of  C.  M.  Keys  ft  Cooi- 
»any.  Stock  Yards  Bank,  and  Wat  Mayes, 
^efts.  in  Err.     (No.  264.) 


K 


CITIZENS    BANK    OF    PRYOR    OBSEK, 

Plff.  in  Err., 


V. 


C.  M.  KEYS  and  Hugh  Mills,  a  Partnership 
under  the  Name  of  C.  M.  Keys  ft  Ooas- 
»any.  Stock  Yards  Bank,  and  Wat  Mayes, 

^efts.  in  Err.     (No.  302.) 


m 


J.  C.  HOGAN,  Plff.  in  Err., 

V. 

C.  M.  KEYS  and  Hugh  Mills,  a  Partnership 
under  the  Name  of  C.  M.  Kevs  ft  Com- 
pany, Stock  Yards  Bank,  and  Wat  Mayes, 
Uefts.  in  Err.     (No.  303.) 

(See  S.  C.  Reporter's  ed.  170-186.) 

Chattel  mortgage  —  recording  —  new 
recording  office. 

1.  The  lien  of  a  chattel  mortgage  dulv 
filed  for  record  at  Muskogee  with  the  clerk 
of  the  United  States  court,  ex  officio  re- 
corder for  the  northern  district  of  Indian 
territory,  was  not  lost  because  it  was  not 
re-recorded  at  Vinita,  and  was  not  trans- 
ferred to  the  indexes  at  Pryor  Creek,  under 
the  acts  of  May  27,  1002  (32  Stat,  at  L. 
276,  chap.  888),  and  February  10,  1903  (32 
Stat,  at  L.  842,  chap.  707),  successively 
creating  new  districts  with  recording  of- 
fices at  those  two  places,  the  first  statute 

■  ■    1 ^ — w 

Note. — On  necessity  of  refiling  or  record- 
ing chattel  mortgage  in  state  to  which  prop- 
erty is  removed  after  execution  of  mortgage 
— Bce  note  to  Snider  v.  Yatea— 64  L.RjL 
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not  requiring  re-recording,  and  the  second  the  herd  for  $11,234.47.    The  cam  was  then 

one  not  affirmatiyely  visiting  such  a  penalty  referred  to  a  master,  where  all  the  mort- 

upon  ncmaction  by  the  mortgagee.  gages  were  proved,  although  an  attack  was 

[For  other  cases,  see  Chsttel  Mortgaffe,  III.,  l,Jj.  ^-   av.i.   ^„^^  v«  -^.^^  a^  »_  ». 

In  Digest  Sup.  Ct.  1908.]  ™*d«  ^^  *""  S^^^  "7  Mayei  to  Kejs  ft 

JBrror  to  state  court  —  effect  of  admia-  Company.    It  appeared  that  being  indebted 

sion  of  territory  as  state  —  review  of  to  that  firm  $34,800.04,  he,  on  October  28, 

non-Federal  question.  1901,  gave  them  a  note  therefor,  due  one 

2.  Even  if  the  decision  of  a  non-Federal  month  after  date.    To  secure  that  note  and 

question    by    an    Oklahoma    court    having  any   renewals   thereof  he,   on   October  29, 

mnsdiction  of  a  cause  transferred  from  the  jgoi,  executed  a  mortgage  on  2,836  head 

i'edera    court  upon  the  admission  of  Okla-  ^^  ^^^^  ^^j^       ^  "^^     increase.     The 

homa  into  the  Union  were  subject  to  re-  "*   ■"'^'="  w»vw«  •uu   vuci*   mwrvMe.     xm 

view  in  the  Federal  Supreme  Court  on  writ  ^r'^^*  ^®^®  described  as  being  located  on 

of  error  to  the  Oklahoma  supreme  court,  ^^«  "mortgagor's  range,  3  miles  south  of 

the  discretion  of  the  trial  judge  in  per-  Pryor  Creek,  I.  T.,"  then  ia  the  northern 

mitting  or  refusing  an  amendment  to  the  judicial   district   of   the   Indian  territory. 

pleadings  would  not  be  interfered  with  ex-  The  acknowledgment  recited  that  "Mayes 

cent  in  case  of  manifest  error.  executed   the   same   for  the  purposes   and 

[For  other  cases,  see  Appeal  and  Error,  1030-  n/^„«;j^~*i^«     fi,Ai.<»:..     ».«m^  »     ^«.u4.t.« 

1086,  in  Digest  Sup.  Ct.  1908.]  consideration     therein     named,"     omitting 

"and  set  forth,"  which  it  was  claimed  waa 

[Nos.  263,  264,  302,  and  303.]  required  by  the  provisions  of  f  666,  Bians- 

field's  Digest,  of  force  in  the  Indian  terri- 

▲rgued  April  26,  28,  1913.    Decided  May  26,  tory.     This  mortgage,  thus  acknowledged, 

1913.  was  filed  for  record  October  81,  1901,  with 

the  clerk  of  the  United  States  eourti  m 

I?  OUR  WRITS  OF  ERROR  to  the  6u-  officio  recorded  for  the  northern  distriet  •! 
preme  Court  of  Oklahoma  to  review  Indian  territory,  at  Muskogee,  and  waa  re- 
judgments  of  the  District  Court  of  Craig  corded  November  22,  1901. 
County,  in  that  state,  in  a  suit  involving  At  the  hearing  Mayes  contended  that  he 
the  respective  rights  of  chattel  mortgagees  had  shipped  *enough  cattle  to  pay  off[181 
in  the  proceeds  of  the  mortgaged  property,  the  mortgage  debt.  It  appeared,  howeTer« 
Affirmed.  that  in  January  and  March,  1905,  he  gave 

See  same  case  below  on  first  appeal,  22  two  notes  aggregating  $16,288.69.  The  maa* 

Okla.  174,  104  Pac.  346,  18  Ann.  Cas.  152;  ter  found  that  they  were  renewal  notes,  rep- 

on  second  appeal,  27  Okla.  704,  113  Pac.  715.  resenting  the  balance  due  on  the  origiiuU 

debt  of  $34,800.04,  and  were  secured  by  the 

Statement  by  Mr.  Justice  Lamar:  mortgage   of   October   29,   1901.     He  held* 

On    July   20,    1906,    the    First    National  however,  that  this  mortgage,  while  oldeat 

Bank    of    Claremore   brought   suit   against  in  date,  and  while  good  against  Mayes,  was 

Wat    Mayes    in    the    United   States    dis-  inferior  to  the  attachment  and  the  other 

trict  court  in  the  Indian  territory,  north-  mortgages  because  of  the  failure  ef*  Keys 

tTn  district,  sitting  at  Vinita.    An  attach-  &  Company  to  re-record  it  at  Vinita  and 

ment  issued  and  was  levied  on  cattle  be-  transfer  it  to  the  index  at  Pryor  Creek,  in 

longing  to  Mayes  and  located  on  his  ranch  pursuance   of   acts   of   May   27,    1902    (82 

near  Pryor  Creek.    It  appeared  that  he  had  Stat,  at  L.  276,  chap.  888),  and  February 

180]given  mortgages  *on  the  herd  to  Vin-  19,  1003   (32  SUt.  at  L.  842,  chap.  707), 

ita  National  Bank    (1899),  C.  M.  Keys  &  successively    creating    recording    offices    at 

Company    (1901),  First  National  Bank  of  those    two    places.      He    therefore    reeom- 

Vinita    (1903),    Citizens'    Bank    (July   24,  mended  that  the  money  should  be  paid  in 

1905),  J.  C.  Hogan   (July  27,  1905),  Mary  the  following  order:     First  National  Bank 

D.  Mayes  (August  2,  1905).  of  Vinita,  $3,778.19   (mortgage  of  January 

These  mortgagees  intervened  in  the  at-  16,  1903);  First  National  Bank  of  Clare- 

tachment  suit  and  asked  that  the  case  be  more,    $4,869.10    (attachment    issued   July 

transferred  to  the  equity  docket,  and  that  20,  1905) ;  Citizens'  Bank  of  Pryor  Creek, 

the  cattle  be  sold  and  the  proceeds  applied  $1,824.68    (mortgage    of   July   24,    1905); 

to  the  payment  of  their  debts.  J.  C.  Hogan,  $6,187.00    (mortgage  of  July 

It  appeared  that  the  Bank  of  Claremore  27,  1905);  Mary  D.  Mayes,  $1,440   (mort- 

and  the  First  National  Bank  of  Vinita  also  gage  of  August  2,  1905) ;  ViniU  National 

had  mortgages  on  real  estate,  and  it  was  ^t^rik  (one  of  the  cases  by  subsequent  itipu- 

contended  that,  having  a  lien  on  two  funds,  lation) ;     Keys     ft     Company,     $16,808.e0 


they  should  be  required  to  seek  payment 
out  of  this  land  before  receiving  anything 
under  their  mortgages  against  the  cattle. 
A  receiver  was  appointed,  who  took  charge 
of  the  property,  real  and  personal.  He  sold 
57  li.  ed. 


(mortgage  of  October  28,  1901). 

Under  this  ruling  nothing  would  have 
been  paid  on  the  mortgage  to  Keys  k  Oon- 
pany,  which  had  been  transferred  to  thA 
Stoek   Tarda  Bank.    'TVk^   H:fe>«w\«t%  ^r^ 
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SUPREMS  COURT  OF  THE  UNITED  STATES. 


Oct.  IkiM, 


eioepiions,  which  were  oyerruled.  The 
eourt»  however,  confirmed  the  report,  and 
mftde  the  additional  finding  that  "the 
mortgage  of  C.  M.  Keys  &  Company  is  an 
absolute  fraud  hj  reason  of  their  failure 
to  renew  or  to  advise  people  in  any  way, 
shape,  or  form  of  the  various  payments 
that  had  been  made  and  the  transfers  that 
had  been  made."  The  court  directed  that 
the  real  estate  should  be  sold  and  the 
proceeds  applied  in  the  order  of  priority 
heretofore  set  out.  Before  this  was  done. 
Keys  &  Company  took  the  case  to  the  Unit- 
ed States  court  of  appeals  in  the  Indian 
182] territory,  *and  while  the  cause  was 
there  pending,  Oklahoma  was  made  a  stat'.', 
and,  under  the  enabling  act  (34  Stat,  at  L. 
276,  chap.  3335,  34  Stat,  at  L.  1287,  chap. 
2911),  the  cause  was  transferred  to  the 
supreme  court  of  Oklahoma,  which  (22 
Okla.  174,  104  Pac.  346,  18  Ann.  Cas.  152) 
held  that  the  acts  of  Congress  did  not  re- 
quire mortgages  recorded  at  Muskogee  to  be 
re-recorded  at  Vinita,  nor  was  the  holder  re- 
quired to  have  them  transferred  to  the 
index  at  Pryor  Creek.  It  thereupon  di- 
rected that  the  money  should  be  paid  to 
(1)  the  Vinita  National  Bank;  (2)  to 
Keys  &  Company,  "the  other  creditors  tak- 
ing their  places  after  them  in  the  order  de- 
creed by  the  court  below.  Let  the  judg- 
ment of  the  court  below  be  modified  to 
conform  to  this  opinion." 

A  motion  for  a  rehearing  was  granted, 
and  the  then  defendants  in  error  urged 
many  grounds  why  the  judgment  should 
be  affirmed.  The  court  rendered  an  elabo- 
rate supplemental  opinion  in  which  it  held 
that  the  Keys  mortgage  was  properly  ac- 
knowledged; that  it  had  not  been  rendered 
void  by  failure  to  take  possession  of  the 
cattle;  that  there  was  no  exception  to  the 
finding  by  the  master,  that  the  debt  of 
$15,808.69  was  due  and  secured  by  the 
mortgage;  that  no  issue  of  fraud  had  been 
Miised  by  the  pleadings,  "and  the  charge  of 
fraud  upon  the  merits  seems  to  be  without 
foundation."  The  court  refused  to  make  a 
final  order  of  distribution,  but  adhered  to 
the  judgment  of  reversal  previously  made. 
The  mandate  was  returned  to  the  district 
court  of  Craig  county,  Oklahoma. 

Thereupon  the  Bank  of  Claremore,  Citi- 
■eas'  Bank,  First  National  Bank  of  Vinita, 
J.  C  Morgan,  and  Mrs.  Mayes  called  the 
oourfs  attention  to  the  fact  that  the  su- 
preme court  had  held  that  the  issue  of 
fraud  had  not  been  presented  by  the  plead- 
ings, and  they  asked  leave  to  file  amended 
anawert  to  the  intervention  of  Keys  &  Com- 
panj»  in  which  they  denied  the  existence 
of  MBjr  debt  from  Mayes  to  Keys  k  Com- 
pMBjr,  mrerring  that  the  mortgage  was  de- 

Mi4a 


fectively  ^acknowledged,  was  frauda-[18S 
lent  in  law  and  in  fact,  or,  if  originally 
good,  had  lost  its  validity  against  creditors 
of  Mayes  because  he  had  been  permitted  to 
retain  possession  of  the  herd. 

The  motions  to  amend  were  disallowed 
and  (the  Vinita  National  Bank,  by  eonaent, 
having  been  paid)  the  court  entered  a  de- 
cree  in  conformity  with  the  opinion  of  tlie 
supreme  court,  under  which  the  proceeds  of 
the  cattle  were  to  be  applied  to  the  pay* 
ment  of  the  mortgage  of  Keys  k  Company, 
transferred  to  the  Stock  Yards  Bank.  No 
distribution  was  made  of  the  proceeds  of  the 
real  estate.  The  Claremore  Bank  and  the 
other  plaintiffs  in  error  again  took  the 
case  to  the  supreme  court  of  Oklahoma, 
which  held  that  the  district  court  had  mere- 
ly followed  its  ruling,  and  dismissed  the 
writ  of  error.  The  case  was  then  brought 
here  on  the  ground  that  the  construction 
of  Federal  statutes  and  the  validity  of  a 
Federal  judgment  were  involved. 

Mr.  W.  H.  Kornegay  argued  the  couse. 
and,  with  Mr.  J.  Howard  Langley,  filed  a 
brief  for  plaintiffs  in  error. 

Mr.  Robert  F.  Blair  argued  the  cause 
and  filed  a  brief  for  defendants  in  error. 

Mr.  Justice  Lamar,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court : 

The  Bank  of  Claremore  levied  an  attach- 
ment upon  cattle  of  Mayes,  who  had  given 
several  mortgages  on  the  herd.  The  prop- 
erty did  not  sell  for  enough  to  pay  all  of 
the  liens,  and  the  various  creditors  united 
in  an  attack  on  the  mortgage  to  Keys  k 
Company,  which,  being  the  oldest  in  date, 
would,  unless  defeated,  take  all  of  the 
fund.  This  mortgage,  however,  waa  sus- 
tained by  the  supreme  court  of  Oklahoma, 
and  three  of  the  contesting  creditors 
brought  their  cases  here.  They  were  all 
argued  together  and  were  *submitted[184 
on  the  briefs  and  record  in  No.  263,  in  which 
there  are  forty-four  assignments  of  error. 
They  need  not,  however,  be  separately  con- 
sidered, since  the  controlling  question  is 
whether  the  mortgage  from  Mayes  to  Keys 
k  Company,  duly  recorded  at  Muskogee,  on 
October  31,  1901,  lost  its  lien  because  it  waa 
not  re-recorded  in  1902  at  Vinita,  and  was 
not  transferred  in  1903  to  the  indexes  at 
Pryor  Creek,  under  the  acts  of  1902  (32 
Stat,  at  L.  276,  chap.  888),  and  1903  (32 
Stat  at  L.  843,  chap.  707),  successively 
creating  new  districts  with  recording  of- 
fices at  those  two  places. 

Registration  laws  are  of  statutory  origin, 
and  the  statute  must  in  each  case  be  exam- 
ined to   detsTmine    what    instruments   are 


l»lf. 
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to  bt  recorded,  where  they  are  to  be  re- 
eorded,  and  the  effect  of  a  failure  to  re- 
cord. Provision  ai  to  these  matters  was 
made  by  Congress  when  it  declared  that  the 
registration  laws  of  Arkansas  should  be  of 
force  in  the  Indian  territory,  and  that  the 
deric  of  the  court  should  be  ev  offlcio  re- 
oorder,  with  his  ofSce  at  Muskogee.  In 
compliance  with  that  law,  the  mortgage 
from  Mayes  to  Keys  was  duly  recorded  at 
Muskogee.  Some  months  later  Congress 
passed  the  act  of  May  27,  1902  (82  Stat, 
at  L.  270,  chap.  888),  dividing  the  district, 
providing  that  the  "clerk's  office  at  Vinita 
shall  also  be  the  recorder's  office  for  the 
northern  district,"  in  which  Mayes's  ranch 
was  left.  But  as  that  statute  did  not  re- 
quire that  recorded  instruments  should  be 
re-recorded  at  Vinita,  Keys  ft  Company 
were  under  no  obligation  to  do  what  the 
law  did  not  demand,  but  could  rely  on  the 
fact  that  their  mortgage  had  been  duly 
roistered  at  Muskogee  in  accordance  with 
the  law  of  force  when  it  was  given  and 
when  the  cattle  were  in  that  district. 

Nor  is  the  case  different  under  the  act 
of  February  19,  1903  (32  Stat,  at  L.  841, 
chap.  707).  It  created  twenty-five  re- 
cording offices,  named  Pryor  Creek  as  the 
place  for  the  office  in  the  fifth  district,  in 
which  Mayes's  ranch  was  located,  made  the 
clerk  em  officio  recorder,  provided  that  he 
185]should  receive  *the  usual  fees  for  ro- 
istering deeds  and  mortgages,  but  that  all 
sums  collected  in  excess  of  $1,800  should  be 
paid  over  to  a  school  fund.  It  then  declared 
that  "such  instruments  heretofore  recorded 
with  the  clerk  of  any  United  States  court 
in  Indian  territory  shall  not  be  required 
to  be  again  recorded  under  this  provision, 
but  shall  be  transferred  to  the  indexes  with- 
out further  cost,  and  such  records  hereto- 
fore made  shall  be  of  full  force  and  effect, 
the  same  as  if  made  under  this  statute." 

This  provision  of  the  act,  following  as 
it  does  the  clause  on  the  subject  of  fees, 
was  evidently  addressed  to  the  clerk,  who 
was  thereby  required,  without  cost,  to 
transfer  to  the  indexes  in  his  office  all  pa- 
pers previously  recorded  at  Muskogee  or 
Vinita,  relating  to  property  in  his  district. 
There  was  no  provision  in  the  statute  that 
the  lien  of  a  duly  recorded  mortgage  should 
be  lost  against  subsequent  purchasers  if 
not  transferred  to  the  index,  and  that  si- 
lence eannot  be  construed  into  an  affirma- 
tive declaration  that  such  penalty  should 
follow  nonaction  by  the  mortgagee.  Con- 
gress could  have  made  it  the  duty  of 
grantees  to  have  their  recorded  documents 
again  registered  in  the  new  district  on 
pain  of  holding  their  rights  subject  to 
tbxmt  which  might  be  acquired  by  bona  fide 
purchasers.  But  it  made  no  tueb  provlaioii, 
B7  L.  ed. 


and  we  need  not,  therefore,  inquire  as  to 
whether,  had  it  done  so,  it  would  not  haTO 
been  necessary  to  give  a  reasonable  time  in 
which  to  have  deeds  and  mortgages  re- 
indexed.  The  duty  to  transfer  to  the  inda 
was  imposed  on  the  clerk.  No  time  was 
fixed  within  which  it  should  be  done.  No 
penalty  for  its  nonperformance  was  im- 
posed on  the  holder  of  any  instrument  pre- 
viously and  duly  recorded.  Purchasers 
were  charged  with  notice  of  territorial 
limits,  and  that  Mayes's  ranch  had  been 
in  the  old  northern  district  at  a  time  the 
registration  office  was  located  at  Muskogee, 
and  that  there  they  must  look  to  see 
whether,  during  that  period,  sales  had  been 
made  or  mortgages  given  on  property  then 
'located  within  the  district  This  is[18t 
in  accord  with  the  practice  in  the  many  in- 
stances in  which  counties  have  been  sub- 
divided. In  none  of  which  do  we  find  that 
holders  of  mortgages  on  property  falling  in 
the  new  county  lost  their  rights  because 
of  a  failure  to  have  them  refiled,  re- 
indexed,  or  re-recorded  at  the  new  county 
seat. 

This  conclusion  disposes  of  the  case,  be* 
cause  the  other  assignments  of  error  relate 
to  findings  by  the  master  to  which  the 
plaintiffs  in  error  took  no  exception,  but 
on  which  they  were  heard  in  the  supreme 
court  of  Oklahoma,  upon  their  application 
for  a  rehearing.  In  the  rulings  of  that 
court,  so  far  as  they  are  subject  to  review 
on  this  writ,  we  find  no  error.  As  to  those 
made  when  the  mandate  was  returned  to 
the  district  court,  it  is  sufficient  to  say 
that  they  are  all  foreclosed  by  the  refusal 
to  permit  plaintiffs  in  error  to  amend.  For 
even  if  the  decision  of  a  state  court  having 
jurisdiction  of  a  case  transferred  from  a 
Federal  court  were  subject  to  review  here 
on  a  non-Federal  question,  we  would  not 
interfere  with  the  discretion  of  the  trial 
judge  in  permitting  or  refusing  an  amend- 
ment except  in  case  of  manifest  error.  Cf. 
Spencer  t.  Lapsley,  20  How.  287,  16  L.  ed. 
904.  The  judgment  of  the  Supreme  Oonrt 
of  Oklahoma  is  affirmed. 


•CHARLES  H.  SWIGART,  E.  McCul-[ltf 
loch,  and  R.  K.  Tiffany,  Appts.. 

T. 

D.  P.  BAKER. 
(See  8.  0.  Reporter's  ed.  187-199.) 

Watera  —  irrigation  —  reolamation  nol 
—  amesament  for  maintenance. 

The  practical  interpretation  of  tiie  recla- 
mation act  of  June  17,  1902  (32  Stat,  at  L. 
380,  chap.  1003) «  botli  bi^  IVm^  %bQ:t^\»x)  ^ 
the  IntatloT  aasui  \si  ^T^Ec«Hk  Va.  ^^  ^5^ 


SUPREME  OOUBT  OF  THE  UNITED  STATES.  Ocr.  Temm^ 

ol  llAreh  6,  1906  (34  Stat,  at  L.  58,  chap.  Rep.  611;  Maxwell,  Interpretation  of  Stat- 

il8)«  and  March  1,  1907    (34  Stat,  at  L.  utoi,  fith  ed.  p.  30. 

1087,  chap.  2285),  removci  any  doubt  that  in  testing  the  eorrectneu  of  the  courfi 

the  irrigable  lands  may  be  assessed  with  conclusions,  particular  attention  should  be 

^'7^r  Zl  t^:^^u'^''V;^n  ir^  ^  *^:7-lt  of  their  -epUnce,^ 

the   Secretary   by   the   former   sUtute,   to  the  appropriation  <rf  millions  of  dollars  of 

make  the  charges  against  the  Und  within  P^Wic  moneys  for  the  immediate  benefit  of 

the  irrigable  limits,  ^'with  a  riew  of  return-  prirate  landowners  and  entrymen;  and  due 

ing  to  the  reclamation  fund  the  estimated  weight  should  constantly  be  given  to  the 

eost  of  construction  of  the  project"  rule  of  strict  interpretation,  whieh  is  al- 

[For  J'5;'i5J»i»' g";^  w^tersj^lL  c;  SUtutes.  ^^ys  to  be  applied,  in  sueh  eases,  in  tavor 

of  the  government. 

[No.  944.]  Dubuque  ft  P.   R.   Co.  t.  Litchfield,  28 

How.  68,  18  L.  ed.  400;  LeaTenworth,  L.  4 

Argued  April  9  and  10,  1918.    Deeided  May  <>•  R-  Co.  t.  United  States,  92  U.  B.  788, 

28,  1913.  740,  28  L.  ed.  634,  637 ;  Coosaw  Min.  Co.  t. 

South  Carolina,  144  U.  S.  550,  562,  ?8  U 

APPEAL  from  the  United  States  areuit  ed.  537,  542,  12  Sup.  Ct.  Rep.  689;  SlideU 

Court  of  Appeals  for  the  Ninth  Circuit  ▼•  Orandjean,  111  U.  S.  412,  28  U  ed.  821, 

to  review  a  decree  which,  reversing  a  decree  *  S^P*  Ct.  Rep.  475;  United  States  t.  Midi- 

of  the  Circuit  Court  for  the  Eastern  Dis-  »g»n»  1^0  U.  S.  379,  401,  47  L.  ed.  1I0|, 

trict  of  Washington,  held  that  the  Secre-  HH*  23  Sup.  Ct.  Rep.  742. 

tary  of  the  Interior  could  not  assess  irriga-  The  expression,  "cost  of  eonstmeUott  of 

ble  Und  under  the  reclamation  act  with  the  the  project,"  may  not  unreasonably  be  as- 

annual  cost  of  maintenance  and  operation,  tended  so  as  to  include  the  cost  of  mafab 

Reversed,  and  decree  of  District  Court  af-  tcnance  and  operation, 

finned.  Seymour  v.  Tacoma,  6  Wash.  188,  82  Pae. 

See  same  case  below,  199  Fed.  865.  1^77;  Atty.  CJen.  v.  Boston,  142  Maas.  204, 

The  facts  are  stated  in  the  opinion.  7  N.  E.  722;  Pelham  v.  The  B.  P.  Woolaey, 

,     .  ,     ,      ,  16  Fed.  418;  Bell  v.  MaUh,  187  Ind.  226^ 

Assistant    Attorney     General     Knaebel  35  jj.  E.  358,  1118;  Atchison,  T.  4  6.  F.  E. 

argued  the  cause,  and,  with  Messrs.  S.  W.  q^  ^^  McConneU,  25  Kan.  372. 

Williams  and  W.  W.  Dyar,  filed  a  brief  for  Conceding,  for  the  sake  of  the  argomoit^ 

*^£!  that  the  cost  referred  to  in  the  4th  seetioB 

The  right  and  duty  of  the  Secretary  to  includes  only  what  may  be  termed  the  orig- 

collect  the  cost  of  maintenance  and  opera-  i^al  cost  of  irrigation  works,  it  by  no  means 

tlon   are   deducible   from   the   reclamation  follows  that  authority  to  collect  the  eoat  ol 

act,  or,  to  say  the  least,  are  not  clearly  pre-  maintenance   and   operation   is   ipwo  fmaU 

eluded  by  its  terms.  excluded. 

United  States  v.  Cantrall,  176  Fed.  949.  Leavenworth,  L.  ft  G.  R.  Co.  t.  UaiM 

The  words  which  the  legislature  has  em-  sutes,  92  U.  S.  740,  23  L.  ed.  637. 
ployed  are,  in  the  first  instance,  to  be  taken  xhe  explanations  of  the  reclamation  w^ 
in  their  common  or  literal  sense,  and  that  ^n^g  ^o  Congress  at  the  time  of  its  passag% 
la  the  sense  which  preferably  should  be  ^^g  continuous  and  consistent  construction 
adopted  by  the  courts;  but  it  is  entirely  of  it  by  the  Executive  in  enforcing  it,  and 
sound  to  say  that  it  should  never  be  ^he  subsequent  legislation  of  Congress  in 
adopted  finally  without  first  consulting  the  amending  and  extending  it,  united  in  up- 
entire  enactment,  and  comparing  one  part  holding  the  charges  in  question.  The  con- 
with  another  in  the  light  of  the  conditions  gtruction  thus  placed  upon  the  enaetnml 
and  circumstances  out  of  which  it  was  should  be  adopted  by  the  court, 
evolved,  to  the  end  that  the  dominating  Pennoyer  v.  McConnaughy,  140  U.  a  1, 
spirit  and  purpose  may  be  revealed,  and  the  35  l.  ed.  363,  11  Sup.  Ct  Rep.  699;  United 
whole  statute  read  in  harmony  with  them  if  states  v.  Moore,  95  U.  S.  760,  763,  24  L. 
POwJWe.  ed.  588,  589;  Robertoon  v.  Downing,  127  U. 

American  Tobacco  Co.  v.  Werckmeister,  g^  ^07,  613,  32  L.  ed.  269,  271,  8  Sup.  Ct 
207  U.  S.  284,  293,  52  L.  ed.  208,  216,  28  Rep.  1328;  United  SUtes  v.  Freeman.  8 
Sup.  Ct  Rep.  72,  12  Ann.  Cas.  696;  United  How.  556,  664,  11  L.  ed.  724,  727;  Ales- 
States  V.  Lacher,  134  U.  S.  624,  628,  33  L.  ander  v.  Alexandria,  5  Cranch,  1,  3  L.  ed. 
ed.  1080, 1083,  10  Sup.  Ct.  Rep.  625;  United  19;  Johnson  v.  Southern  P.  Co.  196  U.  & 
States  V.  Freeman,  3  How.  556,  565,  11  L.  1,  49  L.  ed.  363,  25  Sup.  Ct  Rep.  158,  17 
ed.  724,  728;  People  ex  rel.  Wood  v.  La-  Am.  Neg.  Rep.  412;  Cope  v.  Cope,  187  U.  8. 
eomht,  99  N.  T.  49,  1  N.  E.  599;  Church  of  682,  687,  34  L.  ed.  832,  833,  11  Sup.  Ct  Rep. 
Holy  Trinity  v.  United  Slates,  143  U.  S.  222. 
467,  469,  36  L.  ed.  22t,  228.,  12  Sup.  Ct.  li  \:kke  i^^«c  \a  i&i3k^  the  charges  in  oon* 

ii44  \\\^.^ 


»». 


trOTtiraj  wu  withheld  by  the  reclunstiot 
Mt,  ttM  MbMquent  l^ialfttion  eoDferred  i1 
hj  ■mendment. 

Stockdale  t.  AtUntio  Int.  Co.  20  Wftll 
323,  331,  22  L.  ed.  S4B,  SSI;  Parttnutci 
G«tMnl  T.  E»rl7,  12  Wheat.  130,  0  L.  ed 
»77;  Ohio  y.  ThoniM,  173  U.  S.  276,  43  L 
ed.  S»,  10  Sup.  Ct.  Rep.  4S3. 

Ur.  W.  T.  Dovell  argued  th«  mum  mt 
Sled  •  brief  for  appellee: 

If  there  be  no  ambiguity  In  the  act,  thert 
ti  no  room  for  conrtnictloa. 

Hamilton  t.  Rathbone,  17S  U.  B.  421,  44 
L.  ed.  222,  20  8np.  Ct  Rep.  1S6;  Unite<i 
State*  r.  Ooldenberg,  168  U.  S.  IOC,  42  L 
ed.  3B8,  18  Sup.  Ct  Rep.  3;  Lake  Count] 
T.  Rolline,  130  U.  S.  670,  32  L.  ed.  1063,  I 
Sup.  Ct  Rep.  651. 

The  Exeeutire  Department  cannot  creat* 
an  ambiguity  where  none  oecure,  and  upon 
this  pretest  IntUt  that  ita  mieinterpreta' 
tloQ  efaall  define  the  law. 

Cooley,  Const.  Lim.  7th  ed.  p.  lOS ; 
Eoughton  T.  Payne,  104  U.  S.  DO,  48  L.  ed. 
801,  24  Sup.  Ct.  R^.  G90;  United  State*  t. 
Qraham,  110  U.  a  21S,  28  L.  ed.  126,  3  Sup 
Ct  Rep.  082;  United  SUtei  v.  Alger,  16S 
U.  S.  384,  38  L.  ed.  4B8.  14  Sup.  Ct  Rep. 
6S6;  Webater  t.  Lather,  163  U.  8.  331.  41 
L.  ad.  170,  IB  Sap.  Ct  Rep.  H3:  St  Paul, 
M.  A  M.  R.  Co.  T.  Phelpe,  137  U.  S.  S28,  34 
L.  ed.  767,  11  Sup.  Ct.  Rep.  188;  Bate  Re- 
frigerating Co.  r.  SuUberger,  167  U.  S.  I, 
SO  L.  ed.  eoi,  IS  Sup.  Ct.  Rep.  608;  Fair- 
bank  r.  United  SUtea,  181  U.  B.  310,  43 
L.  ed.  B73,  21  Sup.  Ct.  Rep.  64S,  IS  Am. 
Crim.  Rep.  135;  United  SUtei  t.  United 
Verde  Copper  Co.  1S6  U.  S.  207,  40  L.  ed. 
449,  2S  Sup.  Ct.  Rep.  222. 

Prior  or  lubeequent  legialation  may  be 
reaorted  to,  to  lolve,  but  never  to  create,  an 
ambiguity. 

Hamilton  T.  Rathbone,  17S  U.  S.  410.  44 
U  ed.  221,  20  Sup.  Ct  Rep.  165;  Koah- 
konong  t.  Burton,  104  U.  S.  6TB,  26  L.  ed. 
800;  Lewie's  Sutherland  SUt.  Conitr.  2d 
ed.  i  447;  Barnes  v.  Philadelphia  A  K.  R. 
Co.  17  Wall.  307,  21  L.  ed.  547;  New  Ump 
Chimney  Co.  t.  AnMnia  Braai  A  Copper 
Co.  Bl  U.  8.  662,  23  L  ed.  339. 

Courts  have  uniformly  refused  to  yield 
their  functions,  out  of  deference  to  the 
opinion  of  officers  of  other  departments. 

Deming  v.  HeClaughry,  51  C.  C.  A.  S4S, 
113  Fed.  639,  affirmed  In  186  U.  8.  40,  46 
L.  ed.  1040,  22  Sup.  Ct  Rep^  786. 

Reference  to  reports  of  committees  Is 
proper  as  an  aid  to  construction,  where 
there  is  any  ambiguity. 

Johnson  t.  Southern  P.  Co.  198  U.  S.  20, 
40  L.  ed.  370,  26  Sup.  Ct  Bep.  158,  17  Am. 
Neg.  Rep.  412;  United  SUtei  r.  Fisher,  2 
Cranch,  386,  2  L.  ed.  313;  Wsdsworth  v. 
Boysen.   78  C.   C  A.   437,   148   Fed.  771] 


SWIQART  T.  BAKX&.  Ul,  IM 

Binna  t.  United  States,  IB4  U.  8.  4S6,  48 
L.  ed.  1087,  24  Sup.  Ct.  Rep.  816;  Roberts 
T.  Southern  P.  Co.  186  Fed.  038;  Jennison 
T.  Kirk,  08  U.  a  453,  26  L.  ed.  240;  United 
States  T.  Wilson,  58  Fed.  763;  Bz  parte 
Farley,  40  Fed.  66 ;  Bymonds  t.  Bt  Lonb  A 
S.  E.  K.  Co.  102  Fed.  363. 

Hr.  Juatlee  I^uwtr  delivered  the  optnioD 
of  the  eonrt: 

The  Bunnyside  Unit  «l  the  Yakima  Irri- 
gation Project  was  so  far  completed  in 
IBOO  that  the  SecreUry  of  the  Interior 
gave  notice  that  water  would  be  furnished 
for  Irrigation  purposes,  and  that  "the 
charges  would  be  tn  'two  parte;  l.[10S 
Building  of  the  irrigation  system,  $52  per 
acre.  ...  2.  For  operation  and  mainte- 
nance, OS  eente  per  acre  per  annum."  ni« 
appellea.  Baker,  applied  for  a  water  right 
and  paid  the  assessed  charges  until  1911, 
when  he  refused  to  pay  the  66  cente  per  Mr« 
for  maintenance  and  operation,  on  the 
ground  that  the  Seeretery  had  no  authorl^ 
to  make  such  an  assessment  The  recla- 
matlmi  offlceri  thereupon  threatened  to  cut 
off  the  supply  of  water,  and  Baker  at  ones 
Sled,  in  the  United  Stetes  circuit  court  for 
ths  eastern  district  of  Washington,  a  Ull 
against  them,  alleging  that  the  charge  for 
maintenance  was  illegal,  that  bis  crop* 
would  bs  deatroyed  if  water  was  not  fw- 
nishsd,  and  praying  that  the  reclamation 
offleers  should  be  perpetually  enjoined  from 
cutting  off  the  supply  of  water  becauss  of 
his  failure  to  pay  the  illegal  aaseumeiit. 

The  defendants  in  their  answer  set  np 
that  the  charge  of  OS  eente  per  acre,  per 
annum,  for  maintenance  and  operation,  had 
been  lawfully  made  by  the  Secretary  of 
the  Interior  under  the  power  conferred  up- 
on bin  by  stetute.  lie  ease  was  heard 
on  bill  and  answer,  and  the  bill  dismissed. 
196  Fed.  660.  Baker  took  the  case  to  the 
circuit  court  ol  appeals,  where,  one  Judge 
dissenting,  the  deeree  was  reversed  (109 
Fed.  805)  on  the  ground  that  the  Secre- 
Ury of  the  Interior  could  not  asses*  irriga- 
ble land  with  the  enet  of  maintenance  and 

Since  ite  adoption  In  1902  the  set  has 
Uways  been  diffsrsntly  construed  by  tlw 
Seeretary  of  ths  Interior,  who,  in  granUng 
irater  rights,  has  uniformly  assessed  the 
landowner*  with  the  cost  of  maintenanea. 
rhe  contrary  construction  by  tbe  eirenlt 
Murt  of  af^MaU  raises  a  question  of  great 
Importance  to  the  owner*  of  the  land  now 
Irrigated.  It  is  of  equal  Importance  to  tho 
[^OTemment  and  te  that  part  of  the  pnblle 
interested  In  the  reclamation  of  those  por- 
tions of  the  arid  r^on  which  can  be  irrl- 
[ated  aa  socm  aa  funds  ate  a.<<aU»![i\k.  'Vm, 
by  u  KOeb  aa  ttM  t<uA  ^  tefVAMh.  \».  Nk>» 
'  WW 
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ItSJparmnit  of  *opermtisg  eiiArgca  at  one  |  l&nd. 


pboe,  bj  lo  Bueh   ia  the  reclammthB  of 
arid  laada  elaevbere  pottponed. 

Tlic  statute  proridci  tbat  the  eost  of  eoo- 
rtmeiioD  of  the  project  aLall  be  elarg<ed 
•g^'**^  the  la&d  vitbin  the  irrigable  lizcitx . 
The  phrase  ii  not  czpreaslT  defioed,  and  be- 
ing general  in  iU  termi,  ii  not  ngeeMirily 
limited  to  building,  bTit  may  include  the 
preaerration  and  maintenatoe  of  what  has 
been  bailt.  For  example,  a  statute  author- 
izing the  lerj  of  a  tax  to  construct  a  sewer 
was  held  to  empower  the  citr  to  lery  taxes 
for  its  maintenanoe.  Power  to  construct  a 
dock  imposed  the  dutr  of  operating  it.  Per- 
mission to  "construct  internal  improve- 
ments"  warranted  the  purchase  of  a  plant 
already  bnilt,  and  authority  to  construct 
a  road  conferred  power  to  maintain  it.  Re 
Fowler,  53  X.  Y.  60;  Seymour  v.  Tacoma, 
6  Wash.  138,  32 


H.   R.   Report  No.   1468^  fM 


C'OrgTeai.  1st  session. 

The  general  outline  of  this  plan  warn  w^ 
prored  by  Congresa.  which,  on  Jvaa  17, 
!»02  (32  Stat,  at  L.  169,  chap.  109BK 
passed  "An  Act  Appropriating  the  Ilaosi|ti 
from  tbe  Sale  and  Dispoaal  of  Public  Laadi 
in  Certain  States  and  Territoriea  to  ttt 
Construction  of  Irrigation  Works  for  Ihs 
Reclamation  of  Arid  Lands."  t 

*The  statute  prorided  that  the  moneyllM 
arising  from  the  sales  of  the  public  lands 


tTbe  proceeds  of  the  public  land, 
tain  deductions,  were.  §  1,  "resenred,  set 
aside,  and  appropriated  as  a  special  fund  is 
the  Treasury,  to  be  known  as  the  *Reclanis- 
tion  fund.'  to  be  used  in  the  examination 
and  sunrey  for  and  the  construction  aid 
maintenance  of  irrigation  works  for  tts 
storage,     dirersion,     and     dcTclopment    of 


Pae.  1077 ;  Attr.  G«n.  ▼. !  v>t«rs  for  the  recIunatioD  of  arid  and  MnH 
BoatoB,  142  MaM.  200,  7  K.  E.  722;  Peltam  '  ■'"'d  Jandi  in  the  said  sUtai  and  territ««ri« 
T.  The  B.  F.  WooUey,  1«  Fed.  418;  Atchi-    f^  '»'  *•>.•  Win«?t  of  all  <^ber  espendi- 

^  T^  8.  F.  R.^,  Mc(>>nnej.  25  Ka.  I  ^^^.TTt^^JLTrv'^^n'ur  ■."•'•  *•  I. 
372;  Bell  t.  Maish,  137  Ind.  226,  36  N.  ■  irrigated  bv  such  Works  shall,  in  addition 
E.  358,  1118;  Weston  r.  Hancock  County,  to  compliance  with  the  homestead  laws,  ic- 
98  Miss.  800,  64  So.  307.  So,  in  the  pres-  claim  at  least  one  half  of  the  total  inri^Ue 
ent  case  the  statute  provides  that  the  Secre-  >  area  of  his  entrjr  for  agriculturil  onrposo^ 
Ury  may  assess  "the  cost  of  construction  !  «nd  before  receiving  patent  for  tlw  lands 
of  the  project"  without  defining  the  terra,    covered  by  his  entry  shall  pay  to  the  mt- 

emment   the   charges    apportioned    agaiasl 
such  tract,  as  provided  in  section  four.  . 


and  it  may  assist  in  arriving  at  the  legis- 
lative intent  to  refer  briefly  to  the  facts 
leading  up  to  the  passage  of  the  recla- 
mation act. 

The  official  reports  show  that,  in  1902, 
there  were  in  sixteen  states  and  territories 
536,486,731  acres  of  public  land  still  held 
by  the  government  and  subject  to  entry. 
A  large  part  of  this  land  was  arid,  and  it 
was  estimated  that  35,000,000  acres  could 
be  profitably  reclaimed  by  the  construction 
of  irrigation  works.  The  cost,  however, 
was  so  stupendous  as  to  make  it  impossible 
for  the  development  to  be  undertijcen  by 
private  enterprise;  or,  if  so,  only  at  the 
added  expense  of  interest  and  profit  private 
persons  would  naturally  charge.  With  a 
view,  therefore,  of  making  these  arid  lands 
available  for  agricultural  purposes  by  an 
expenditure  of  public  money,  it  was  pro- 
19 4] posed  *that  the  proceeds  arising  from 
the  sale  of  all  puhlic  lands  in  these  sixteen 
states  and  territories  should  constitute  a 
trust  fund  to  be  set  aside  for  use  in  the 
construction  of  irrigation  works, — ^the  cost 
of  each  project  to  be  assessed  against  the 
land  irrigated,  and  as  fast  as  the  money 
was  paid  by  the  owners  back  into  the  trust, 
It  was  again  to  be  used  for  the  construction 
of  other  works.  Thua  the  fund,  without 
diminution  except  for  small  and  negligible 
MumM  not  properly  chargeable  to  any  partic- 
ular project,  would  be  continually  InveaUd 


The  annual  instalments  shall  be  paid  to  tht 
receiver  of  the  local  land  oflSce  of  tiia  dis- 
trict in  which  the  land  is  situated,  and  a 
failure  to  make  any  two  payments  when  das 
shall  render  the  entry  subject  to  canedi- 
tion,  with  the  forfeiture  of  all  righta  uadsr 
this  act,  as  well  as  of  any  moneys  already 
paid  thereon.  All  moneys  received  from  tks 
above  sources  shall  be  paid  into  the  reelassa- 
tion  fund.    .    .    . 

Sec.  6.  The  Secretary  of  the  Interior  Is 
hereby  authorized  and  directed  to  use  the 
reclamation  fund  for  the  operation  aad 
maintenance  of  all  reservoirs  and  irriga- 
tion works  constructed  under  the  profvisioos 
of  this  act:  Provided,  That  when  the  p^- 
ments  required  by  this  act  are  made  for  tts 
major  portions  of  the  lands  irrigated  from 
the  waters  of  anv  of  the  works  herein  pro- 
vided for,  then  the  management  and  opera- 
tion of  such  irrigation  works  shall  pass  to 
the  owners  of  the  land  irrigated  thereby,  to 
be  maintained  at  their  expense  under  such 
form  of  organization  and  under  such  rules 
and  regulations  as  may  be  acceptable  to  the 
Secretary  of  the  Interior:  Provided,  That 
the  title  to  and  the  management  and  opera- 
tion of  the  reservoirs  and  the  works  neces- 
sary for  their  protection  and  operation  shall 
remain  in  the  government  until  otherwise 
provided  by  Congress. 

Sec.  10.  The  Secretary  of  the  Interior  is 
hereby  authorized  to  perform  any  and  all 
acts,  and  to  make  such  rules  and  regula- 
tions as  may  be  necessary  and  proper  for 
\t\k%  ^^T^Qsa  «f  carrying  the  provisiona  oC 
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in  these  states  and  territories  was  to  be 
known  as  the  reclamation  fund,  and  was  to 
be  used  for  the  purpose  of  reclaiming  arid 
lands.  Provision  was  made  for  prelimi- 
nary surveys,  and  when  the  Secretary  de- 
termined that  a  project  was  practicable,  he 
was  authorized  to  make  contracts  for  its 
construction,  if  there  were  funds  available. 
The  land  capable  of  being  irrigated  was  to 
be  open  only  to  homestead  entry,  and  (§§ 
4-4)  the  Secretary  was  then  to  give  notice 
of  the  charges  which  should  be  made  per 
acre  and  the  number  of  instalments,  not  ex- 
ceeding ten,  in  which  the  charges  should  be 
paid;  these  charges  to  be  determined  with 
a  view  of  returning  to  the  reclamation 
fund  the  estimated  costs  of  the  construc- 
tion of  the  project,  .  .  .  and  all  moneys 
received  from  the  above  sources  shall  be 
paid  into  the  reclamation  fund.  .  .  . 
The  Secretary  of  the  Interior  is  hereby  au- 
thorized and  directed  to  use  the  reclama- 
tion funds  for  the  operation  and  mainte- 
nance of  all  reservoirs  and  irrigation  works 
106]constructed  under  the  'provisions  of 
this  act;  provided  that  when  the  payments 
required  by  this  act  are  made  for  the  major 
portion  of  the  lands  irrigated  from  the 
waters  of  any  of  the  works  herein  provided 
for,  then  the  management  and  operation  of 
sudi  irrigation  works  shall  pass  to  the  own- 
ers of  the  lands  irrigated  thereby,  to  be 
maintained  at  their  expense;  .  .  .  Pro- 
Tided  that  the  title  to  and  management 
and  operation  of  the  reservoirs  and  works 
necessary  for  their  protection  and  opera- 
tion shall  remain  in  the  government  until 
otherwise  provided  by  Congress. 

In  pursuance  of  this  act,  various  works, 
including  that  of  the  Sunny  side  Unit  of  the 
Yakima  Project,  were  constructed  and  no- 
tice was  given  of  the  charges  that  would 
be  made.  At  first  they  were  stated  in  a 
lump  sum,  cost  of  building,  maintenance, 
and  operation  making  up  the  total.  After 
1006,  the  charges  were  separately  stated 
substantially  thus:  ''1.  For  building,  $ — 
per  acre;  2.  For  maintenance  and  opera- 
tion, $ per  acre  per  annum."  f 

1.  The  contention  that  this  last  item 
eould  not  be  assessed  against  the  irrigated 
lt7]land  U  based  upon  the  fact  *that  §  4 


authorizes  the  Secretary  to  make  the  esti- 
mated charges  "with  a  view  of  repaying  the 
cost  of  construction  of  the  project."  But 
an  analysis  of  the  act  shows  that  the 
charges  were  not  limited  to  the  building  of 
the  dam  or  the  digging  of  the  canals,  but 
included  the  purchase  of  land  needed  for 
reservoirs  and  everything  chargeable  to 
"the  cost  of  construction  of  the  project," 
which  project  was  later  to  be  turned  over 
as  a  going  concern  to  the  landowners.  The 
cost  to  the  United  States  represented  not 
only  the  expense  of  building,  but  of  main- 
tenance up  to  the  time  it  was  surrendered 
to  the  water  users.  And  as  the  govern- 
ment collected  no  interest,  the  result 
would  be  that  if  the  cost  of  maintenance 
was  not  returned,  there  would  be  a  con- 
stant and  heavy  diminution  of  the  recla- 
mation fund.  That  fund  was  the  proceeds 
of  public  land,  and  was  not  intended  to  be 
diminished  for  the  benefit  of  any  one  pro* 
ject,  but,  without  increase  by  interest,  and 
undiminished  by  local  expenses,  was  again 
to  be  used  for  constructing  other  worici* 
The  cost  of  surveying  those  projects  whieh 
were  not  developed  and  the  admin istratlTt 
expenses  not  chargeable  to  any  particular 
project  might  not  be  repaid,  but  these  sumi 
were  so  small  as  to  be  negligible  as  against 
the  fundamental  idea  of  the  bill,  that  th« 
proceeds  of  public  land  as  a  trust  fund 
should  be  kept  intact,  and  again  invested 
and  reinvested  for  constructing  new  irriga- 
tion works.  But  if  it  should  be  taxed  with 
cost  of  maintenance,  it  follows  as  a  mere 
matter  of  mathematics  that  the  reclama- 
tion fund  would  be  greatly  depleted,  if  not 
entirely  consumed,  and  the  proceeds  of 
the  public  domain  be  thus  diverted  to  the 
payment  of  local  expenses. 

2.  If  there  could  be  any  doubt  as  to  the 
meaning  of  the  statute,  it  disappears  in  the 
light  of  congressional  construction  which 
may  properly  be  examined  as  an  aid  in  its 
interpretation.  Burridge  v.  Detroit,  117 
Mich.  557,  42  L.R.A.  684,  72  Am.  St  Rep. 
582,  76  N.  W.  84.  The  Secretary  of  the  In- 
terior annually  made  reports  *to  Con-[lt8 
gress  in  which  these  charges  of  maintenance 
and  operation  were  shown.  No  adverse  ae- 
tion  was  taken  as  to  these  assessments  by 


fBxamples  of  the  form  of  notice  showing 
such  division  of  charges  are  to  be  found 
in  "Report  of  Reclamation  Service,  1008- 
1000,"  pp.  124,  130,  136,  163,  200.  The  no- 
tice for  the  Sunnyside  Project  recites  that 
water  "will  be  furnished  from  the  Sunny- 
side  Project  under  the  provisions  of  the 
reclamation  act  .  .  .  and  the  charges 
which  shall  be  made  per  acre  of  irrigable 
land  which  can  be  irrigated  by  the  waters 
from  said  irrigation  project  are  in  two 
parts,  as  follows: 

1.  The  building  of  the  Irrigation  lyttem, 
§f  Jj.  ed. 


162  per  acre  of  irrigable  land,  payable  in 
not  more  than  10  annual  instalments.  .  .  • 
2.  For  operation  and  maintenance,  whieh 
will  as  soon  as  the  data  are  available  be 
fixed  in  proportion  to  the  amount  of  water 
used,  with  the  minimum  charge  per  acre  of 
irrigable  land  whether  water  is  used  or 
not.  The  operation  and  maintenance  charge 
for  the  irri^tion  season  of  1900,  and  until 
further  notice,  will  be  95  cents  per  acre  of 
irrigable  land,  for  which  water  is  read^  ^tl 
the  irrigation  a^siaoTi  ol  \^^^>  ^\«8Co«t  ^^Xwt 
is  naed  th«T«oik  ok  nskl.  vv%:i 
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the  Secretary.  On  the  contrary^  Congress  in 
several  instances  showed  that  it  construed 
the  act  in  the  same  way.  This  distinctly 
appears  in  statutes  providing  a  method  by 
which  irrigable  lands  in  Indian  reserva- 
tions might  be  opened  to  entry  and  brought 
within  the  limits  of  an  irrigation  project. 
In  these  cases  it  was  provided  that  the  per- 
son taking  up  sueh  land  should  pay  the 
amount  due  to  the  Indians  "in  addition  to 
ih€  ehargea  for  oonatruotion  and  mainte- 
nanca  of  the  irrigatioj^  syatem  made  pay- 
able into  the  reclamation  fund  hy  the  pro- 
vieione  of  the  reclamation  act"  (Act 
March  6,  1906,  84  Stat,  at  L.  63,  §  2,  chap. 
518.)  A  similar  recital  is  found  in  the 
statute  relating  to  the  acquisition  of 
Irrigable  land  in  the  Blackfeet  Reservation, 
where  it  was  provided  that  if  any  such 
lands  were  "deemed  practicable 
[for  an  irrigation  project  under  the  pro- 
visions of  the  reclamation  act]  said  lands 
shall  be  .  .  .  disposed  of  under  the  pro- 
visions of  said  act,  and  settlers  shall  pay, 
in  addition  to  the  coat  of  construction  and 
maintenance  provided  therein,  the  appraised 
value"  of  the  Indian  land.  (March  1,  1907, 
84  Stat,  at  L.  3037,  chap.  2286.)  See  also 
86  Stat,  at  L.  86,  668,  662,  chaps.  153,  237 ; 

86  Stat,  at  L.  836,  chap.  407,  U.  S.  Ck>mp. 
Stat  Supp.  1911,  p.  678. 

3.  It  is  argued  that  though  these  ex- 
pressions show  that  Congress,  in  1006  and 
1907,  thought  that  the  cost  of  maintenance 
was  ehargeable  under  the  reclamation  act 
of  1902,  yet  no  effect  should  be  given  to 
such  legislative  interpretation,  since  Con- 
gress is  not  authorized  to  exercise  the  ju- 
dicial function,  and  has  no  power  to  con- 
strue existing  statutes.  But  these  acts  of 
1906  and  3007  were  passed  before  the  ap- 
pellee. Baker,  applied  for  his  water  rights 
in  1909,  and  there  are  cases  (State  v. 
Ohio  Soldiers'  ft  Sailors'  Orphans'  Home, 

87  Ohio  St.  279;  Dequindre  v.  Williams,  31 
Ind.  444)  which  would  support  a  holding 
that  this  language,  as  to  future  transac- 
1  •  t  ] tions,  was  legislative  in  character  *and 
incorporated  these  provisions  into  the  orig- 
inal act.  We  refer  to  them,  however,  as 
we  do  to  the  notices  given  and  charges 
made  by  the  Secretary  of  the  Interior,  as 
showing  the  repeated  and  practical  construc- 
tion which  has  been  given  the  statute 
from  the  beginning,  and  in  the  light  of 
which  many  water  rights  have  been  granted 
and  many  hundred  of  thousands  of  dollars 
for  maintenance  paid  to  the  govemnicnt  as 
A  part  of  "the  cost  of  construction  of  the 
project."  This  practical  interpretation  by 
Congress  and  the  Secretary  of  the  Interior 
aecords  with  the  provisions  of  the  act, 
taken  ia  its  entirety. 

The  decree  of  the  Circuit  Conit  oi  Ap- 
'i40 


peals    is    reversed,    that    of    the    Distriei 
Court  is  affirmed,  and  the  case  remanded 
to  the  District  Court. 
Reversed. 


WILLIAM  H.  DILL,  PUT.  in  Err^ 

V. 

WILLIAM  H.  EBEY,  Receiver  of  the  Glli- 
sens  Bank  ft  Trust  Company  of  Btcnr 
wall. 

(See  S.  C.  Reporter's  ed.  199^-208.) 

Error  to  state  court  —  frivoloiis  Fedeiml 
question. 

1.  The  provision  of  U.  S.  Rev.  Stat  | 
723,  U.  S.  Comp.  Stat  1901,  p.  688,  thai 
"suits  in  equity  shall  not  be  sustained  ii 
either  of  the  courts  of  the  United  States 
in  any  case  where  a  plain,  adequate,  and 
complete  remedy  may  be  had  at  law,*  is 
so  plainly  inapplicable  to  the  praetioe  ii 
the  United  States  court  for  the  Indiu  tur* 
ritory,  which,  under  the  acts  of  Mardi  1, 
1880  (25  Stat  at  L.  783,  chap.  888),  |  6^ 
and  May  2,  1890  (26  SUt  at  L.  81,  96, 
chap.  182),  §  31,  is  generally  to  coBfoni 
to  tne  Arkansas  practice,  that  the  aasertios 
of  a  right  thereunder,  in  a  case  hrmitfiil 
in  that  court  and  later  transferred  to  the 
Oklahoma  courts,  to  have  the  case  dstaf^ 
mined  in  equity,  will  not  raise  a  rabitei- 
tial  Federal  question,  such  as,  under  U.  8. 
Rev.  Stat.  §  709,  U.  S.  Comp.  Stat  1901, 
p.  676,  will  sustain  a  writ  of  error  from 
the  Federal  Supreme  Court  to  tha  Okla- 
homa supreme  court 

[For  other  cases,  see  Appeal  and  Brror,  1219- 
1137,  in  Digest  Sap.  Ct.  1908.1 

Error  to  state  court  —  dedaloii  of 
Federal  question  —  right  to  Jvry 
trial. 

2.  No  question  of  Federal  right  review* 
ahle  by  the  Federal  Supreme  Court  by  writ 
of  error  to  the  Oklahoma  supreme  court  was 
raised  by  the  act  of  the  United  States 
court  for  the  Indian  territory  in  oTcrruling 
a  demurrer  by  which  defendant  sooffht  to 
assert  a  right  under  the  Federal  Consti- 
tution to  a  trisl  bv  jury,  where,  under  the 
local  practice,  sucn  an  objection  is  not  a 
grouna  for  demurrer. 

[For  other  cases,  see  Appeal  and  Error,  ISBl- 
1430.  In  Digest  Sup.  Ct  1901] 

Error  to  state  court  —  Federal  gneatlon 

—  how  raised. 

3.  A  jud^ent  of  the  supreme  court  ot 
Oklahoma   in   a   case   originally   b^gun   in 

NoTK. — On  what  adjudications  of  state 
courts  can  be  brought  up  for  review  in  the 
Supreme  Court  of  the  United  States  by  writ 
of  error  to  those  courts— see  note  to  Apex 
Transp.  Co.  v.  Garbade,  62  L.RJL  618. 

On  now  and  when  questions  moat  be  raised 
and  decided  in  a  state  court  in  order  to 
make  a  case  for  a  writ  of  error  from  the 
Supreme  Court  of  the  United  States — see 
note  to  Mutual  L.  Ins.  Co.  v.  McGrew,  63 

M9  V.  S. 


itii. 


DILL  T.  EBIT. 


th«  United  States  eoort  for  the  Indian 
territory  ie  not  reviewable  in  the  Federal 
Sapreme  Court,  under  U.  S.  Rev.  Stat.  | 
700,  U.  S.  Comp.  Stat.  1901,  p.  575,  on  the 
ground  of  a  dBprivation  of  the  right  to 
trial  b^  i^Tj,  where  euch  right  wai  as- 
serted ID  the  territorial  court  by  demurrer, 
in  which,  under  the  local  practice,  it  had 
no  proper  place,  and  was  first  reiterated  in 
a  motion  for  new  trial  in  the  state  court 
when  ttiere  was  no  issue  of  faet  to  be  tried. 
[For  other  cases,  see  Appeal  and  Error,  U68~ 
IMS,  in  Digest  Sup.  Ct  1908.] 

[No.  101.] 

Argued  Mareh  17,  1018.    Decided  May  t6, 

1913. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Oklahoma  to  review  a  judg- 
uent  which  affirmed  a  judgment  of  the  Dis- 
triet  Court  of  Okfuskee  County,  in  that 
state,  enforcing  an  unpaid  subscription  to 
the  capital  stock  of  a  bank.  Dismissed  for 
want  of  jurisdiction. 

See  same  case  below,  27  Okla.  684,  — 
L.R.A.(N.S.)   — ,  112  Pac.  078. 

The  facts  are  stated  in  the  opinion. 

Mr.  Frank  B.  Bnrford  argued  the  cause, 
and,  with  Mr.  John  H.  Burford,  filed  a  brief 
for  plaintiff  in  error. 

Mr.  Fredric  D.  MoKenney  argued  the 
sause,  and,  with  Mr.  Clinton  A.  Galbraith, 
filed  a  brief  for  defendant  in  error. 

Mr.  Justice  Pitney  delivered  the  opinion 
•f  the  court: 

This  writ  of  error  brings  before  us  a 
judgment  of  the  supreme  court  of  the  state 
of  Oklahoma,  affirming  a  judgment  ren- 
dered by  the  district  court  of  Okfuskee 
county,  holding  the  plaintiff  in  error  liable 
for  the  amount  of  an  unpaid  subseri|#lMi 
made  by  him  to  the  capital  stock  of  a  hm§k 
«f  whieh  the  defendant  in  error  it  the  rt- 
edver. 

Th9  case  is  brought  here  under  |  709, 
Rev.  Stat.  (U.  S.  Comp.  Stat.  1901,  p.  575), 
Judicial  Code,  S  237  [36  SUt  at  L.  1166, 
ehap.  231,  U.  S.  Comp.  Stat.  Supp.  1911,  p. 
227],  and  the  jurisdictional  question  is 
raised. 

The  action  was  commenced  in  the  United 
S01]States  court  *for  the  western  district 
of  the  Indian  territory  on  September  17, 
1006,  by  Ebey,  as  receiver  of  the  Citixens 
Bank  &  Trust  Company,  against  Dill,  the 
plaintiff  in  error,  and  four  others,  by  the 
filing  of  a  complaint  In  equity  setting  forth 
that  the  defendants  had  organized  the  bank 
and  eanaed  it  to  be  incorporated  for  the  pur- 
poia  of  transacting  a  general  banking  and 
tmst  business  at  Stonewall,  in  the  Indian 
tarritory;  that  the  articles  of  inoorpor^tioQ 
•T  h.  Ml. 


and  certificate  required  by  law  were  proper- 
ly filed,  setting  forth  the  objects  and  pur- 
poses of  the  corporation,  and  reciting  thai 
the  capital  stock  was  $26,000,  divided  into 
shares  of  $26  each,  and  that  $10,000  thereof 
had  been  aetoally  paid  in  by  the  subscrib- 
ers, who  were  the  defendants,  and  that  they 
had  severally  taken  certain  shares  of  stock, 
of  which  80  shares,  of  the  par  value  of 
$2,000  were  issued  to  Dill;  that  he  had  not 
paid  any  part  of  this  par  value,  or  any- 
thing of  value,  for  the  stock  subscribed  for 
by  and  issued  to  him;  that  defendants  or- 
ganised the  bank  without  any  purpose  or  in- 
tent to  pay  for  its  capital  stock,  ezoept 
$2,000  paid  in  by  one  of  the  other  defend- 
ants, and  that  this  latter  sum  was  paid  in 
with  the  distinct  understanding  that  it 
should  be  returned,  and  it  was  returned, 
after  the  corporation  became  a  going  con- 
cern; that  the  bank  was  and  ia  insolvent, 
and  on  the  petition  of  one  of  its  creditors 
the  plaintiff  was  appointed  by  the  United 
States  court  for  the  southern  district  of  tho 
Indian  territory,  receiver  to  take  chargt  ol 
all  its  property  and  effects,  and  adminliler 
them  for  the  benefit  of  its  creditors;  thai 
the  liabilities,  as  shown  by  its  books,  wara 
$15,179.02;  that  a  great  deal  of  iU  paptr 
was  worthless,  and  a  very  small  sum  eoold 
be  realised  from  the  same  and  the  real  ol 
its  assets;  that  after  six  months'  effort  Iha 
plaintiff  had  only  been  able  to  colleel  on 
notes  $60JS0,  and  to  realise  on  other  prop« 
erty  the  sum  of  $100;  that  all  of  the  capital 
stock  represented  as  paid,  namely,  $10,000, 
and  the  assets  in  the  bands  of  the  plaintiff 
as  ^receiver,  would  not  be  suflScient  to  [SOS 
pay  the  cr^itors;  that  on  a  partial  pres- 
entation  of  these  facts  to  the  judge,  an  or- 
der was  made,  directing  the  plaintiff  as  re- 
ceiver to  institute  proper  proceedings 
against  the  defendants  as  subscribers  to  the 
capital  stock,  to  recover  the  respective 
amounts  remaining  unpaid  on  said  sub- 
scription, or  for  the  stock  issued  to  them, 
for  the  benefit  of  all  the  creditors  of  the 
bank,  and  tliat  this  suit  was  commenced  in 
compliance  with  that  order.  'That  the 
plaintiff  has  no  adequate  remedy  at  law, 
and  unless  this  court  takes  jurisdiction 
of  this  suit  in  equity,  he  will  be  driven 
to  a  multiplicity  of  actions  in  trying  to 
enforce  the  liability  of  said  defendants 
at  law,  and  the  funds  of  said  eatala 
will  be  greatly  depleted  in  paying  the 
additional  costs  and  expenses  necessary  la 
filing  and  prosecuting  such  actions.** 

November  4, 1907,  Dill  filed  a  demurrer  to 
the  complaint,  upon  the  following  grounds : 
(a)  That  it  did  not  state  sufficient  facts 
to  authorise  a  court  of  equity  to  assuma 
jurisdiction;  (b)  that  it  ahowed  a^oiA.  5^ 
fate  th%t  ^XaVuWfL  \mA  %  ^\^3i2cDL.  %^w!5»^^ 
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and  eomplete  remedy  at  law;  and  (c)  that 
defendant  waa  entitled  to  a  trial  by  jury 
under  the  laws  and  Constitution  of  the 
United  States,  of  which  he  would  be  de- 
prived should  the  cause  be  tried  in  equity. 
The  demurrer  was  overruled,  and  he  took  an 
czeeption. 

Thereafter,  and  on  November  16,  1907, 
by  proclamation  of  the  President  (36  Stat, 
at  L.  2160),  the  state  of  Oklahoma,  includ- 
ing the  former  territory  of  Oklahoma  and 
Indian  territory,  was  admitted  into  the 
Union  by  virtue  of  the  enabling  act  of  June 
16,  1906  (34  SUt.  at  L.  267,  chap.  3335). 
By  I  20  of  this  act  (34  SUt.  at  L.  277),  as 
amended  by  act  of  March  4,  1907  (34  Stat, 
at  L.  1287,  chap.  2911),  it  was  provided 
that  all  causes  pending  in  the  district 
courts  of  Oklahoma  territory  and  in  the 
United  States  courts  in  the  Indian  territory 
at  the  time  said  territories  should  become 
a  state,  not  transferred  to  the  United  States 
208]  circuit  or  'district  courts  under  pre- 
vious sections,  should  be  "proceeded  with, 
held,  and  determined  by  the  courts  of  said 
state,  the  successors  of  said  district  courts 
of  Uie  territory  of  Oklahoma,  and  the 
United  States  courts  in  the  Indian  ter- 
ritory; with  the  right  to  prosecute  ap- 
peals or  writs  of  error  to  the  supreme 
or  appellate  court  of  said  state,  and 
also  with  the  same  right  to  prosecute 
appeals  or  writs  of  error  from  the  final 
determination  in  such  cases  made  by 
the  supreme  or  appellate  court  of  such  state 
to  the  Supreme  (3ourt  of  the  United  States, 
as  is  provided  by  law  for  appeals  and  writs 
of  error  from  the  supreme  or  final  appel- 
late court  of  a  state  to  the  Supreme  Court 
of  the  United  States." 

Upon  statehood,  the  present  action  was' 
transferred  to  the  district  court  of  Okmul- 
gee county,  and  the  defendant  Dill,  now 
plaintiff  in  error,  obtained  its  transfer  from 
that  court  to  the  district  court  of  Okfuskee 
county.  There  he  answered  upon  the  mer- 
its, admitting  the  organization  and  incor- 
poration of  the  bank,  and  that  he  subscribed 
for  80  shares  of  its  capital  stock,  but  al- 
leging that  he  paid  the  consideration  there- 
for to  the  bank  at  the  time,  and  denying 
any  indebtedness  to  the  plaintiff  on  the 
stock. 

If  any  of  the  other  defendants  pleaded 
to  the  action,  the  transcript  presented  here 
does  not  show  it.  The  cause,  however,  came 
on  for  trial  before  the  court  without  a  jury, 
the  plaintiff,  the  defendant  Dill,  and  an- 
other defendant  named  Malott,  appearing 
respectively  in  person  and  by  attorney.  The 
issue  as  between  the  plaintiff  and  Malott 
WB8  declared  to  be,  whether  the  latter  had 
/n  fact  aubBcribed  for  80  shares  of  the  stock 
iff  the  bmnk,  for  the  par  value  of  whicb  the 


plaintiff  sought  to  hold  him  liable.  Tb« 
trial  court  found  in  favor  of  the  defendant 
Malott,  and  against  the  defendant  Dill,  and 
rendered  a  decree  against  the  latter  for 
$2,000,  together  with  interest  and  costs. 

*Dill  moved  for  a  new  trial  on  sev-[S04 
eral  grounds,  the  only  one  here  significant 
being  — ^"Error  of  the  court  in  trying  the 
said  cause  without  submitting  the  same  to 
a  jury,  when  the  parties  thereto  had  not 
waived  a  jury  trial." 

This  motion  having  been  denied,  be  ap- 
pealed to  the  supreme  court  of  Oklahoma, 
renewing  there  the  insistence  that  the  cause 
of  action  alleged  in  the  complaint  waa  cog- 
nizable at  law,  and  not  in  equity,  and  that 
under  the  Constitution  and  laws  of  the 
United  States  he  was  entitled  to  a  trial 
by  jury.  The  court  overruled  this  conten- 
tion, and  on  rehearing  adhered  to  the  same 
view,  so  that  the  judgment  of  the  distriei 
court  was  affirmed  (27  Okla.  684,  —  I1.R.A. 
(N.S.)  — ,  112  Pac.  973),  and  the  case 
comes  here. 

It  it  insisted  that  whatever  rights  or  im- 
munities under  the  laws  of  the  United 
States  had  been  asserted  by  defendant  in 
the  course  of  the  litigation  prior  to  state- 
hood were  preserved  to  him  after  statehood 
by  the  clause  above  quoted  from  §  20  of  the 
enabling  act,  together  with  §  1,  of  the  sched- 
ule to  the  state  Constitution  (Okla.  Comp. 
Laws  1909,  p.  137),  the  language  of  which 
is:  '^o  existing  rights-,  actions,  suits,  pro- 
ceedings, contracts,  or  claims  shall  be  af- 
fected by  the  changes  in  the  forms  of  gov- 
ernment, but  all  shall  continue  as  if  no 
change  in  the  forms  of  government  had 
taken  place." 

Without  passing  upon  the  soundness  of 
this  proposition,  we  may,  for  present  pur- 
poses, assume  it  to  be  sound.  Blanch  a  rd  v. 
Ezell,  26  Okla.  434,  106  Pac.  960;  Garnsey 
V.  State,  4  Okla.  Crim.  Rep.  647,  38  L.R.A. 
(N.S.)  600,  112  Pac.  24;  Pacific  Mut.  L. 
Ins.  Co.  V.  Adams,  27  Okla.  496,  112  Pac 
1026;  Choctaw  Electric  Co.  v.  Clark,  28 
Okla.  399,  114  Pac.  730;  St  Louis  &  S.  F. 
R.  Co.  V.  Cundlieff,  96  C.  C.  A.  211,  171 
Fed.  319,  322. 

Next,  the  insistence  is  that  by  his  de- 
murrer, filed  before  statehood,  and  specify- 
ing, as  one  of  the  grounds,  that  the  plaintiff 
had  "a  plain,  adequate,  and  complete  rem* 
edy  at  law,"  the  defendant  clearly  asserted 
a  right  or  immunity  under  §  723,  Rev.  Stat. 
(U.  S.  Comp.  Stat.  1901,  p.  683),  which  de- 
clares that  "suits  in  'equity  shall  not[SOft 
be  sustained  in  either  of  the  courts  of  the 
United  States  in  any  case  where  a  plain, 
adequate,  and  eomplete  remedy  may  be  had 
at  law."  This  section,  however,  by  its  own 
terms,  applies  only  to  **courts  of  the  United 
Btatea-,**    a^^  irV«bl  litoxwards   a   United 
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States  court  was  established  in  the  Indian 
territory  by  the  act  of  March  1,  1889  (chap. 
833,  25  Stat,  at  L.  783),  it  was  by  the  6th 
section  enacted  "that  the  provision  of  chap- 
ter eighteen,  title  thirteen,  of  the  Revised 
Statutes  of  the  United  States  (U.  S.  Comp. 
Stat.  1901,  p.  080),  shall  govern  such  court, 
so  far  as  applicable;  Provided,  That  the 
practice,  pleadings,  and  forms  of  proceed- 
ings in  civil  causes  shall  conform,  as  near 
as  may  be,  to  the  practice,  pleadings,  and 
forms  of  proceeding  existing  at  the  time  in 
like  causes  in  the  courts  of  record  of  the 
state  of  Arkansas,  any  rule  of  court  to  the 
contrary  notwithstanding."  Chapter  18  of 
title  13,  Rev.  Stat.,  includes  some  sections 
prescribing  the  forms  of  procedure,  but  not 
§  723.  However,  the  proviso  making  the 
practice,  pleadings,  and  forms  of  procedure 
conformable  to  those  existing  in  the  state 
of  Arkansas  must,  of  course,  be  given  effect. 
Moreover,  in  the  act  of  May  2,  1890,  en- 
larging the  jurisdiction  of  the  court  (chap. 
182,  26  Stat,  at  L.  81,  96),  it  was  in  §  31 
enacted  that  certain  provisions  of  the  Ar- 
kansas statutes,  as  contained  in  Mansfield's 
Digest  of  1884,  should  be  extended  over  and 
put  in  force  in  the  Indian  territory,  among 
them  being  chapter  119,  relating  to  plead- 
ings and  practice.  That  chapter  (Mans. 
Dig.  §§  4914  etc.)  abolishes  forms  of  action; 
provides  that  there  shall  be  but  one  form 
of  civil  action;  enacts  that  the  proceedings 
therein  may  be  of  two  kinds,  at  law  or  in 
equity  (|  4926);  that  "an  error  of  the 
plaintiff  as  to  the  kind  of  proceedings 
adopted  shall  not  cause  the  abatement  or 
dismissal  of  the  action,  but  merely  a  change 
into  the  proper  proceedings  by  an  amend- 
ment in  the  pleadings  and  a  transfer  of  the 
action  to  the  proper  docket;"  and  (§  4926) 
that  such  error  may  be  corrected  on  motion. 
2 06] Sec.  6028  provides  that  the  *def end- 
ant  may  demur  to  the  complaint  for 
want  of  jurisdiction  of  the  court  over  the 
person  or  the  subject-matter,  the  plaintiff's 
want  of  legal  capacity,  the  pendency  of  an- 
other action,  a  defect  of  parties,  plaintiff 
or  defendant,  or  "Fifth.  That  the  complaint 
does  not  state  facts  sufficient  to  constitute 
a  cause  of  action."  Evidently,  under  this 
mode  of  pleading,  the  objection  that  the  ac- 
tion is  in  equity,  whereas  it  ought  to  be  in 
law,  is  not  a  ground  of  demurrer.  The  lib- 
erality of  the  system  is  illustrated  in  Zufall 
T.  United  States,  1  Ind.  Terr.  638,  643,  43 
S.  W.  760;  Sparks  v.  Childcrs,  2  Ind.  Terr. 
187,  198,  47  S.  W.  316;  Hampton  t.  Mayes, 
3  Ind.  Terrr.  66,  72,  53  S.  W.  488;  Rogers 
V.  Nidiffer,  6  Ind.  Terr.  66,  58,  82  8.  W. 
673.  In  Indian  Land  ft  T.  Co.  v.  Shoenfelt, 
68  C.  C.  A.  196,  136  Fed.  484,  the  circuit 
court  of  appeals  for  the  eighth  circuit,  in 
an  aetion  commenced  by  bill  in  equity  in 
ft7  Ii.  0d. 


I  the  United  States  conrt  in  the  Indian  ter- 
ritory, seems  to  have  held  that  §  723,  Rev. 
Stat,  was  applicable.  But  see  a  later  deci- 
sion by  the  same  eourt  in  St.  Louis  ft  8.  F. 
R.  Co.  T.  Cundieff,  96  C.  C.  A.  211,  171  Fed. 
319,  321. 

Upon  this  question,  we  hold  that  if  the 
demurrer  may  be  deemed  an  assertion  by 
the  defendant  of  a  right,  under  |  723,  Rev. 
Stat.,  to  have  the  case  determined  in  equity, 
yet  that  section  was  so  plainly  inapplicable 
to  the  practice  in  the  territorial  court  that 
no  substantial  Federal  question  is  railed, 
such  as  would  warrant  a  review  here  under 
§  709,  Rev.  SUt 

It  is,  however,  next  insisted  that  the  de- 
murrer amountcMi  also  to  a  demand  for  a 
trial  by  jury,  and  an  assertion  of  a  right 
thereto  under  the  Federal  Constitution  (ex- 
tended to  the  territory  by  chap.  182,  |  81, 
26  Stat,  at  L.  96) ;  and  that  this  right  was 
denied  by  the  subsequent  decision  of  the 
state  court,  sustaining  the  judgment  not- 
withstanding the  demurrer. 

We  deem  this  untenable,  for  two  reasons; 
vig.,  (a)  because  the  demurrer  was  not  a 
proper  demand  for  trial  by  jury;  and  (b) 
the  right  to  such  a  trial,  if  it  existed,  and 
*wa8  properly  demanded  prior  to  state- [2 07 
hood,  was  subsequently  waived. 

(a)  We  have  already  pointed  out  thai 
under  the  Code,  as  contained  in  Mansfield's 
Digest,  the  grounds  of  demurrer  are  limited, 
and  the  contention  that  defendant  will  be 
deprived  of  a  jury  trial  is  not  one  of  them. 
Indeed,  since  a  demurrer  has  the  necessary 
effect  of  admitting  the  facts  alleged  in  the 
complaint,  a  demand  for  a  trial  by  jury  is 
quite  incongruous;  for  a  jury  has  no  func- 
tion to  perform  where  the  facts  are  ad- 
mitted. It  is  evident  that,  under  the  local 
practice,  the  court  of  the  territory  was  war- 
ranted in  overruling  this  ground  of  de- 
murrer, and  that  no  question  of  Federal 
right  is  raised  by  its  action  in  doing  so. 

(b)  As  already  pointed  out,  the  defendant 
afterwards  answered  in  the  state  court, 
denying  the  facts  set  up  in  the  complaint. 
But  he  did  not  in  his  answer,  nor  at  any 
other  time,  so  far  as  the  record  discloses,  de- 
mand a  jury  trial  until  after  the  court  had 
found  against  him  on  the  facts  and  ren- 
dered judgment  accordingly.  He  did  then 
move  for  a  new  trial  upon  the  ground, 
among  others,  that  there  was  error  in  try- 
ing the  cause  without  submitting  it  to  the 
jury,  "when  the  parties  thereto  had  noi 
waived  a  jury  trial." 

While  it  is  conceded  that  under  Kam- 
field's  Digest,  §  6105,  and  also  under  |  5786 
of  the  State  Code  (Okla.  Comp.  Laws  1000)» 
a  jury  might  be  waived,  it  is  insisted  ttaft 
since  the  caae  was  tried  after  aUA^SbM^ 
•ad  pnxmiA^  \o  1^  '^itwatex% 
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If  th«  itate  law,  §  6808  (OkU.  Comp.  Laws 
1909)  applied,  which  prescribes  the  maimer 
in  which  trial  by  jury  may  be  waived;  vi«., 
"By  the  consent  of  the  party  appearing, 
when  the  other  party  fails  to  appear  at  the 
trial  by  himself  or  attorney.  By  written 
consenty  in  person  or  by  attorney,  filed  with 
the  elerk.  By  oral  consent,  in  open  court, 
entered  on  the  journal" 
208]  *The  record  shows  no  written  eon- 
sent,  nor  any  entry  upon  the  journal  of  oral 
consent.  It  does  show  that  the  action  was  in 
form  an  action  in  equity,  normally  triable 
without  jury,  and  it  further  shows  a  trial 
of  the  issues  before  the  court  without  a 
jury,  in  which  trial  the  now  plaintiff  in  er- 
ror participated  in  person  and  by  sttorney, 
without  tiUcing  any  exception  to  the  mode 
qI  trial 

The  state  courts  did  not  pass  upon  the 
question  whether,  under  the  local  practice, 
this  amounted  to  a  waiver  of  a  demand  for 
jury  trial;  both  courts  having  entertained 
the  Tiew  that  the  cause  was  properly 
brought  in  equity,  in  which  case  there  was 
no  right  to  trial  by  jury. 

We  deem  it  clear  that  in  order  to  entitle 
himself  to  a  review  here  under  §  709,  Rev. 
Stat.,  on  the  ground  of  a  deprivation  of  the 
right  to  trial  by  jury,  plaintiff  in  errOr 
should  have  "specially  set  up"  his  alleged 
right  to  trial  by  jury,  plaintiff  in  error 
should  not  have  relied  upon  a  premature 
assertion  of  that  right,  contained  in  a  de- 
murrer, where  it  had  no  proper  place,  and 
not  reiterated  at  any  time  when  there  was 
an  issue  of  fact  to  be  tried. 

Writ  of  error  dismissed. 


JEROME    E.    MORSE,   Appt, 

T. 

UNITED   STATES. 
(See  S.  C.  Reporter's  ed.  208-212.) 

Natj  —  pay  of  retired  officer  —  priTate 

relief  act. 

The  status  of  a  naval  officer  retired  for 
incapacity  not  originating  in  the  line  of 
duty  was  not  changed  to  that  of  an  officer 
retired  for  incapacity  "incident  to  the  serv- 
ice," so  as  to  bring  him  within  the  provi- 
sions of  the  act  of  June  29,  1906  (34  Stat 
at  L.  654,  chap.  3590,  U.  S.  Comp.  Stat. 
Supp.  1911,  p.  383),  for  an  increase  in  rank 
ana  pay,  by  the  special  act  of  June  10, 
1902  (32  Stat,  at  L.  1444,  chap.  1075), 
passed  for  the  relief  of  such  officer,  author- 


Say  list,  such  transfer  to  take  offset  as  of 
he  passage  of  the  aet. 
[For  other  cases,  see  Army  and  Navy,  11-0;  ta 
Digest  Sap.  Ct  IMS.] 

[No.  274.] 
Argued  Itay  2,  mi   Decided  iCay  16, 191S. 

APPEAL  from  the  Coutt  of  Claimt  to 
review  a  judgment  dismissiilg  the  peti- 
tion of  a  retired  naval  officer  for  additional 
pay.     Affirmed. 
See  same  case  below,  46  Ct.  OL  861. 
The  faets  are  stated  in  the  opinion. 

Mr.  George  A.  King  argued  the  eanae^ 
and,  with  Mr.  William  B.  King,  ftkd  » 
brief  for  appellant. 

Mr.  Frederick  I>e  Covroy  Faiut,  Aiol- 

ing  Assistant  Attorney  General,  argued  tiM 
cause  and  filed  a  brief  for  appellee. 

Blr.  Justice  Pitney  delivered  the  opinion 
of  the  court: 

The  question  in  this  case  is  whether  the 
appellant,  an  officer  on  the  retired  list  of 
the  Navy,  is  entitled  to  the  difference  be- 
tween the  retired  pay  of  a  lieutenant  and 
that  of  a  lieutenant  commander,  from  the 
date  of  the  passage  of  the  aet  of  June  28, 
1906  (34  Stat,  at  L.  554,  chap.  3500,  U.  8. 
Comp.  Stat.  Supp.  1911,  p.  383).  At  the 
time  of  his  retirement  he  held  the  rank  of 
lieutenant.  The  act  referred  to  provides 
that  any  officer  not  above  the  grade  of  cap- 
tain, whose  name  is  borne  on  the  offleial 
register  of  the  Navy,  and  having  certain 
other  qualifications  that  the  appellant  con- 
cededly  possesses,  "and  who  has  hereto- 
fore been  or  may  hereafter  be  retired  on  ac- 
count of  wounds  or  disability  incident  to 
the  service  .  .  .  may,  in  the  discretion 
of  the  President,  by  and  with  the  *ad-[S10 
vice  and  consent  of  the  Senate,  be  placed 
on  the  retired  list  of  the  Navy  with  the 
rank  and  retired  pay  of  one  grade  above 
that  actually  held  by  him  at  the  time  of  re- 
tirement." 

Appellant  had  served  in  the  Navy  during 
the  Civil  War,  and  thereafter  until  July 
22,  1874,  when  he  was  retired  on  furlough 
pay  upon  approval  by  the  President  of  the 
finding  of  a  retiring  board  that  he  was  in- 
capacitated for  performing  the  duties  of 
his  office,  and  that  the  incapacity  did  not 
originate  in  the  line  of  duty.  The  retiring 
board  acted  under  |  23  of  the  act  of  Au- 
gust 3,  1861  (12  Stat,  at  L.  291,  chap.  42), 
now  SS  1^8  to  1457  of  the  Revised  SUtutes 
(U.  S.  Comp.  SUt.  1901,  pp.  1022-1024). 
Afterwards,  and  on  July  17,  1878,  under 
the  provisions  of  §  1504,  Rev.  Stat.  (U.  8. 
Comp.  Stat.  1901,  p.  1087);  he  was  trans* 


^dng  and  empowering  the  Secretary  of  the 
JfMvy   to   transfer   such    officer   front   the 
hmlfpav  retired  Jiat  to  the  three-qunTtett\t«tT%d  \>7  \ii%  l^rmVtokt,  with  the  eonsent 
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of  th«  Senate,  from  tlie  furlough  to  the  re- 
tired-pay list,  and  thereafter  reoeired  60 
per  centum  of  the  highest  sea  pay  of  his 
grade  as  lieutenant. 

On  June  20,  1002,  ho  was  transfenred 
from  the  half-pay  list  to  the  three-quarters 
pay  list,  under  the  authority  of  a  special 
act  of  Congress,  approTed  June  10,  1002  (82 
SUt  at  L.  1444,  ehap.  1075),  which  reads 
as  follows:  "Be  it  enacted,  etc.,  that  the 
Secretary  of  the  Na^y  be,  and  he  is  hereby, 
authorized  and  empowered  to  transfer  Lieu- 
tenant Jerome  E.  Morse,  of  the  retired  list 
of  the  United  States  Navy,  from  the  half- 
pay  list  to  the  seyenty-flve  per  centum  pay 
list  of  retired  officers,  under  section  fifteen 
hundred  and  eighty-eight  of  the  Revised 
Statutes  of  the  United  States;  and  the  said 
transfer  shall  take  effect  as  of  the  passage 
of  this  act." 

The  section  of  the  Revised  Statutes  there- 
in referred  to  is  as  follows:  "Sec  1688. 
The  pay  of  all  officers  of  the  Navy  who  have 
been  retired  after  fortyfive  years'  service 
after  reaching  the  age  of  sixteen  years^  or 
who  have  been  or  may  be  retired  after  forty 
years'  service,  upon  their  own  application 
to  the  President,  or  on  attaining  the  age 
S 1 1  ]  *of  sixty-two  years,  or  on  account  of 
incapacity  resulting  from  long  and  faithful 
service,  from  wounds  or  injuries  received  in 
the  line  of  duty,  or  from  sickness  or  ex- 
posure therein,  shall,  when  not  on  aetive 
duty,  be  equal  to  seventy-five  per  centum  of 
the  sea  pay  provided  by  this  chapter  for  the 
grade  or  n.ik  which  they  held,  respectively, 
at  the  time  of  their  retirement.  The  pay  of 
all  other  officers  on  the  retired  list  shall, 
when  not  on  active  duty,  be  equal  to  one 
half  the  sea  pay  provided  by  this  chapter 
for  the  grade  or  rank  held  by  them,  re- 
spectively, at  the  time  of  their  retirement." 
U.  S.  Comp.  Stat.  1901,  p.  1086. 

In  January,  1007,  appellant  was  nomi- 
nated by  the  President  for  advancement  to 
the  grade  of  lieutenant  commander  on  the 
retired  list,  in  accordance  with  the  provi- 
sions of  the  act  of  June  29,  1906,  first 
above  mentioned;  the  nomination  was  con- 
firmed by  the  Senate,  and  the  appellant  was 
shortly  afterwards  advised  in  the  usual 
mode  by  the  Secretary  of  the  Navy  that  he 
had  been  advanced  from  June  29,  1906,  the 
date  of  the  passage  of  the  act. 

The  question  is  whether  the  appellant 
(having  aU  other  qualifications  for  ad- 
vancement under  the  act  referred  to)  is  to 
be  considered  as  having  been  retired  for  dis- 
ability incident  to  the  servioe;  and  this 
depends  upon  the  question  whether  the  spe- 
cial act  of  June  10,  1902,  operated  to  change 
his  status  from  that  of  an  officer  retired 
for  incapacity  not  ineident  to  the  service, 
ft7  Ii.  •«. 


to  that  of  an  officer  retired  for  incapaeity 
incident  to  the  service. 

The  court  of  claims  resolved  this  ques- 
tion against  the  claimant  (46  Gt  CL  861). 
This  we  think  is  correct.  The  ease  is  in 
eflSect  governed  by  Potts  v.  United  States, 
125  U.  S.  173,  81  L.  ed.  661,  8  Sup.  Ct.  Rep. 
880,  and  United  States  v.  Burchard,  125 
U.  S.  176,  81  L.  ed.  662,  8  Supw  Ct  Rep. 
832. 

The  argument  to  the  contrary  is  based 
upon  the  aet  of  June  10,  1902.  Its  title  is 
— "An  Aet  for  the  Relief  of  Lieutenant 
Verome  X.  Morse."  This  is  invc^ed[S12 
as  an  aid  in  interpreting  the  meaning  of  the 
enactment.  The  query  propounded  it,  "What 
was  the  relief  that  Congress  intended  to 
grant  the  claimant,  unless  it  was  relief  from 
the  consequences  of  the  wrong  and  injus- 
tice that  had  been  done  him  by  the  retiring 
board  in  1874?"  But  this  query  begs  the 
whole  question.  There  is  nothing- in  the 
record  to  show  that  any  wrong  or  injustice 
was  done  by  the  action  of  the  retiring 
board.  The  answer  to  the  query  is,  we 
think,  written  in  unmistakable  terms  in  the 
act  itself,  and  in  1 1588,  Rev.  Stat.,  to  which 
it  refers.  The  intended  relief  consisted  in 
an  increase  of  pay,  measured  by  the  differ^ 
ence  between  half  pay  and  three  quarters 
pay,  for  the  rank  that  he  held  at  tiie  time 
of  his  retirement;  that  is  to  say,  for  the 
rank  of  lieutenant. 

The  case  differs  widely  from  McLean  v. 
United  States,  226  U.  8.  874,  ante,  260,  88 
Sup.  Ct.  Rep.  122,  and  is  not  controUed 
by  it. 

Judgment  affirmed. 


CITIZENS  NATIONAL  BANK  OF  ROS- 
WELL,  NEW  MEXICO,  and  the  United 
States  Fidelity  ft  Guaranty  Company  of 
Baltimore,  Maryland,  Appts., 

V. 

GEORGE   A.   DAVISSON   and    Fay   KiU 

Owens. 

(See  S.  a  Reporter's  ed.  212-225.) 

Vendor   and   purchaaer—   performaiioo 

—  vendee's  default. 

1.  Hie  vendors  in  a  contract  for  the 
sale  of  real  property  were  absolved  from 
any  further  performance  of  the  conditions 
precedent  on  their  part,  where,  before  they 
were  in  default,  the  vendee  repudiated  and 
abandoned  the  contract  without  just  eauae^ 
and  gave  up  possession  «f  the  property  tad 
left  the  jurisdiction. 

[For  other  canes,  see  Vendor  and  Pnrchastr,  II., 
in  Dlfest  Sop.  Ct  1M6.1 

Note. — On  statute  of  frauds  as  affecting 
parol  variation  of  instrument — see  note  to 
Dolvin  V.  Amerieaa  Harrow  Co.  8S  U&jk. 
(N4.1  «TC 


SUPBEUE  COUBT  07  THE  UNITED  STATES.  Oct.  IksH, 

Contntcl*  —  parol  modlHcatlon.  Mr.  William  O.  Held  argued  th«  caoM, 

2.  A    verbal    arr&ngemeDt    between     the  and,   with   Mr.   Jamn   M.   Herrey,   flled   a 
Tendors  and  the  vendee,  made  on  or  aboDt  brief  for  appellanta: 

the  daU   Bied   in   the   written   contract   of  t^U  case  is  practically  before  this  court 

Mle    for    anal    »ettlem.nt^    by    w^l^h    the  ^^                  "-^^   ^   1^^       j^ 

Tmdor*  were  allowed  thirty  or  forty  da»«  ...  j  i     .i                            _i.     j  vi        mi 

Ume   in  which  to  procure  the  judicial  au-  "'"ed  by  the  lupreme  court  of  New  Mei- 

thoriiation    of   the   sale   which   the   vendee  '=<>   o""   ^^*   ""»  appeal.     The  lecood   trial 

required,  does  not  vary  or  modify  the  con-  «nd  the  second  appeal  were  necesaaty   in 

tract  of  sak,  where  such  contract  did  not  order    to    obtain    a    final    judgment    from 

'    djl   (or   the   passing   of   title   on   the   date  which   an   appeal   to   this   court  might   be 

,   Szed  unksB  the  abstract  showed  good  title,  taken.     In   such  ca<es.  the  court  will  eoD- 

I  but  provided  that  if  it  did  not,  and  objec-  ,1^^,  the  errors  oommitted  on  the  flrst  ap- 

tions  were  pointed  out  by  the  purchaser,  the  i 

Ti'T.T'If  .^.f."!,:!,,™:'  Is  te  '3  U«lt<l  SUta.  ..  D«„.r  t  B.  0.  B.  Cb 

S"mf  eS'd ».  t"2;r  J  -;Sb,i  i" «.  s. ». ..  l.  .d.  lo..  „  s«p. «. «., 

such  reasonable  time,"  then   it  should  be  33;  Zeckendorf  v.  Steinfeld,  225  U,  S.  445, 

the  duty  of  tbe  vendors  to  perfect  the  title  66  L.  ed.  11C6,  32  Sup.  Ct.  Rep.  728. 

at   their   expense   promptly,    in   accordance  The  holder  of  an  escrow  can   return  tha 

with  the  requirements  of  the  vendee  "with-  papers  to   one  party  to  the  escrow   agre» 

in   the  time  stated."  ment,  after  default  of   the  other  party   in 

'^«°8n"  Ct^^UOa"  ^''"''•*"'  "■  "'  meeting  the  conditions  of  the  escrow  sgree- 

EKirow  —  amy  ol  cnetodlan  —  anan.  ™ent. 

tfaorlsed  delivery.  IS  Cyc.   G7fl,   S84;    11   Am.   t   Eng.   Ene. 

3.  A  memorandum  endorsed  hy  the  cash-  Law,  352;  Humphreys  v.  Richmond  A  M. 
ier  of  a  bank  upon  an  envelop  containing  R.  Co.  B8  Va.  431,  13  S.  E.  96S)  Burling- 
a  binding  contract  for  the  sale  of  land  ton,  C.  R.  ft  M.  R.  Co.  v.  Palmer,  42  luwa, 
and  the  vendee's  check,  stating  that  the  222;  Bodwell  v.  Webster,  13  Pick.  411; 
'^"■fl'?^  ^  ^  5''^  2"  ?""^t-  '"'*.''  '  H^i-den  v.  Meeks,  -  Ark.  — ,  14  S.  W.  S64; 
specified  date,  pending  the  furnishing  of  an  ,,„„■,,.  r.,\i^\,,  i-„  .  u^ir.i..  mo  »;  v 
aUtract  of  titl^  a  favorable  report  thereon.  !^,T  L  w  i  ?^^  v.  McKeige,  139  N.  Y 
and  final  settlement,  is  not  the  complet^  237,  34  N.  E.  898;  R.ggs  v.  Trees,  120 
expression  of  the  agreement  of  the  parties,  I"^-  *°^>  6  L-R-A.  896,  22  N.  E.  254;  Hoyt 
but  must  be  read  in  connection  with  the  v.  McLagan,  87  Iowa,  748,  66  N.  W.  IB. 
contract  of  sale;  and  the  bank,  being  s  cub-  The  bank  was  a  strsnger  to  the  alleged 
todlan  or  stakeholder  for  the  benefit  of  parol  contract,  hut  if,  as  assumed  by  the 
both  vendor*  and  vendee,  must  answer  to  court,  it  is  bound  by  it,  it  could  only  be  sit 
the  vendors  i'  it  turns  over  the  check  or  bound  as  a  privy  of  Berryman,  and  the 
it*  equivalent  to  the  vendee  after  the  date  ..  ,„,,  „,  *„,,j.  j.  .„.ii.ki-  vn  ^..^i.^  >> 
fixed  by  the  memorandum  for  final  .etUe-  'J''"**  "'  '?""*!"  available  by  part, e.  t« 
ment,  but  while  the  vendors  were  doing  all  t*"!  .  contract,  their  representative*,  and 
they  were   called  upon  under  the  contract  privies. 

to  make  a  good  title;  and  it  is  immaterial  29  Am.  ft  Eng.  Enc.  Law,  807. 

that  no  officer  of  the  bank   read   the  con-  The   contract   in  question,   being  for   tb» 

tract  of  sal*  or  knew  its  terms.  sale    of    land,    is    within    the    statute    of 

[Hattari  •■  ta  Mcrow.  we  Escrow,  In  DIceat  frauds;   and  the  district  court  on   the  sec- 

Bup.  Ct  U08.1  ^^^  j^m  b^^ing  fouoj  t|,jt  a  further  con- 
ference  was   held    in   which    it   was   orally 

[No.  651.]  agreed   between   Berryman  and  the  e»Ute 
that  the  latter  should  have  thirty  or  forty 

Argued  December  4,  1912.    Decided  May  28,  days   in   which   to   secure   an   order   of  the 

ig]3,  court,  this  was  a  subsequent  variation  of 
the  contract  in  writing  by  parol,  which  i* 
not  permissible. 

APPEAL  from  the  Supreme  Court  of  the  Emerson  v.  Slater,  22  How.  42,  16  L.  ed. 

Territory  of  New  Mexico  to  review  a  3^5 .    g^jn   ,    Seamens,   9   Wall.   264-274, 

decree  which,  on  a  second  appeal,  affirmed  ]g  f^  ^  G54-660 

Um  decree  of  the  District  Court  of  Chaves  xhe  effect  of  changing  the  t 


Ommty  in  that  territory,  holding  the 
todlan  In  an  escrow  agreement  liable  as  a 
tnutee  for  an  unauthorized  delivery  of 
the  deposited  property.     Affirmed. 

Be*   same    case    below,    first   appeal,    IS 
N.  H.  ABO,   113   Pae.   698;    second   appeal, 
16  N.  U.  88S,  120  Pac.  304. 
n«  tMett  an  itated  tn  the  opinion. 
IiS4 


fonnance  of  a  written  contract  that  was  in 
escrow  with  the  bank  would  be  to  mako  the 
entire  contract  a  parol  contract. 

Kirchner  v.  laughlin.  4  N.  M.  394,  17 
Pac.  132;  Hasbrouck  v.  Tappen,  15  Johns. 
200;  Heisley  v.  Swanstrom,  40  Minn.  IMI, 
41  N.  W.  1029;  Atlec  v.  Bartholomew,  6» 
Wia.  49,  6  Am.  St.  Rep.  103,  33  N.  W.  110: 

aa«  u.  9. 


1911.  dnZENS  NAT.  BANK  v.  DAVISSON.  iU 

Abell   V.  MuDHD,   18  Hleh.  300,   100   Am  Am.  ft   Eng.   Ene.  Law,  2d  «d.   201,   tKt 

Dec.  leS;   Cook  t.  Bell,  IB  Mich.  369;   EI  Soutbern  R.  Co.  v.  AtUnU  Nat.  Bank,  5S 

Am.  k  Eng.  Ena  Law,  B24,  SZS.  LJ{.A.  646,  60  C.  C.  A.  S58,  112  Fed.  801; 

It  is  a  general  rule  M  Uw,  with  an  ex  Clarke   ▼.    Eureka   County    Bank,    123   Fed. 

eeption  onl;  where  the  atatute  to  provide*  922;   KahaU;  t.  Haley,  IS  Wash.  ST8,  47 

that  part  pertonnauM  of  a  contract  withii  Pae.  23;  Doty  t.  Hawkins,  6  N.    H.    247, 

the  itatute    of    trauda   doe*   not   remoTe   It  26  Am.  Dec  459;  Wetls  t.  American  Exp, 

from  the  operation  of  euch  itatute.  Co.   SG   Wia.  23,   42    Am.    Rep.   605,   11   N. 

20  Cj-e.  289.  W.  S37,  12  N.  W.  441 ;  McAnelly  t.  ChiV 

Oral    promiaea    to    convey    land    gain    nc  man,  IB  Tex.  108;  Diuky  v.  Rudder,  80  Ho. 

validity  at  )aw  hy  reaoon  of  the  talcing  poa  400;   Buahnell  v.  Chautauitta  Count?  Nat 

aestion   of  the   land  by   the  proposed   pur  Bank,  74  N.  Y.  290. 
cbaaer.  One  wfio  paya  earnest  money  on  a  eon- 

20    Cyc.   29S.  tract  for  the  sale  of  lands  cannot  recover 

It  is  generally  held  that  unlese  the  con-  the  same  until  he  shows  that  he  is  willing 

tract  expresEly  provides  that  a  deed  shal]  to  consummate  the  hargain  made. 
be  made  by  a  third  person,  it  must  be  made        Brockhausen  v.  Bowee,  50  111.   App.  08; 

by    tbe    vendor    himself,    even    though    the  Hausbrough  v.  Peck,  6  Wall.  407,  19  L.  ad. 

words  of  tbe  contract  are  that  the  vendoi  520;  Clock  v.  Howard  ft  W.  Colony  Co.  123 

ahall  execute  the  deed  or  cause  it  to  be  ex-  Cat.   1,  43   L.R.A.   199,   69   Am.   St   Rep. 

ecQted.  17,  65  Pac.  713;  Johnson  *.  Puget  Mill  Co. 

20  Am.  ft  Eng.  Ene.  Law,  701 ;  Warvelle,  28  Wash.  G16,  68  Pae.  867. 
Vendors,  %  419.  Where  a  person  is  reaponsihle  oVer,  either 

The  rule  "responsible  over"  can  be  applied  by  operation  of  law  or  express  contract,  to 

only  where  tbe  party  against  whom  snit  is  another,  and  baa   notice  of  a  suit  against 

brought  is  primarily  liable.  the  latter,   and   an    opportunity   to   appear 

Robbins  r.  Chicago,  4  Wall.  667,  18  L.  ed.  and  defend,  tbe  judgment  rendered   in  the 

427.  action  will  be  conclusive  on  him,  whether 

Mr.  W.  A.  Dunn  argued  the  cause,  and,  '"„?'^**'',»L"*'b  vu-  n^.,    _  *  lu  ii 

with  Messrs.  Q.  A.  RiTardson  and  Ed.  S.  J%*'ri   !^  '4^  ^;H.^n'^f  MsS 

Gibbany,  flled  a  brief  for  appellees:  ^^'  "i". f*'  ?"'  ■*!^"^,^f  ^^'"^ 

r.  1.       ,,       ,    J    1      J  1    1.      I  lu  Co.   V,   National   Improved   Teleph.  Co.  27 

Even  wh,„  Ita.  I,  d«Uirf  to  b,  »f  th.  P      ^  fj  ^  „ 

«»..c.  o(  Ik.  co.i™.t  ,t  „.r  b,  ,.„«1        j^   ^^  ^     „^ll,  ,"i„„,„.  i^ 
by  on.  lo,  »ho.,  b«e«l  lb,  .t.pnl.l.o.  b  11  N.  w! 

m.d,;  u,  jr.,  m.Un«,  .b.r.  b.  »«?«"■■»•  53,    ,2  n.  W.  «1,  M.Ai.ll,  y.  Ch»pn«D, 
Ih.  j»l>«l  ..  .im  J.  f<,r«  .lUr  Ih,  t„.         ^  j^^  ^  ^^^  ^  ^^ 

for  lb,  p.rtorn.«c.  bu  j,.».d,  or  d.r«l.  ,. 'cb«,Ua,«.  County  N.t  Buk 

change,  malcing  .  longer  tune  neceu.ry.  7.  w   v   9on 

9  Cyc.  B08;  Brown  Y.  Guarantee  Trurt  k  '  »■»»"■ 

S.  D.   Co.   128  U.  8.  403,   32  L.  ed.  466,  9        „,..«,.  j  .■     _j  .1,         1   i_ 

Sup.   Ct.  Kep.   137,   imoitag  Mtg.   Co...  ,"'■  ■""«"  ••""'  ^'''""'  "»  "f"'- 

United  State.,  17  Wall.  B92,  21  L.  cd.  716;  "' ^  '=°'^'}-  ^        ^    ,     .v     ..^  , 

McAlpin.  ,.  Eelcbenckcr,  66  Kan.   100,  42        ™»  "t"n  wa.  brougbl  In  Ih,  IrM  ll- 

Pac.   !30i   Kent  ..  Clureb  ol  Bt.  Michael,  'tanc  m  th.  Ji.lnct  court  ot  Cbarea  conj- 

136  N.  V.  10,  18  L.K.A.  331,  32  Am.  St.  Rep.  ».  "  ""  "™  ternary  ol  N..  M»,,oo,  bj 

693    32  N.  E.  704;   Welch  ..  Dutlon,  70  111.  ".'."on,  a.  plamtlOT,  agaiut  the  C«im. 

^gg  National  Bank  of  Boewell  and  Mra  OwMa, 

Th.  bank  ought  to  be  held  to  a  knowledge  "  ac'cndanta.    If.  nt  up  .  cl.in.  to  b.  paid 


15,000    as    commi.elon.   on   .    ule    of    l«al 


of  all  the  proviaion.  of  the  ".ales  eontrset."        ■,  ,  ,  ,     ,      i, 

Tbst  instruncnt  waa   In   Ita  po.nMion,  in  '»''    P*""""'    property    "ade    by    h^   as 

tb.   same   envelop    from   which    It   took   a  ""'•'  '°  '"  '»'"^"  ""  ""  '^-  '^'   "^l 

check  to  be  cashed,  snd  it  bad  only  U  „.  'T'Jt        '.^  '*     ..  .w°i"  "SSf 

amine    tbe    paper    to    ascerUi.    i,.    con-  '•  '^'''  f  ?'  '""'V'"* ^"..P^ 

,      .     ,      if.  J  1.1.     ■  A       A  J      _A,  l>*d  given  to  bim  a  written  order  directed 

«  »"     w  u      u  .  -d       "'*'?'*!?  P"'*'**-  «  tto  bank  for  payment  of  the  W.OOO  out 

If  it  wilfully  shut  lU  eye.  to  the  means  ,,  ^         ^j  hers  that  wa.  In  the  hand,  of 

of  knowledge  when  a  controversy  arose  be-  j,,  ,^^_    j,^  0„„,  answered  for  hat- 

tween  the  parties,  it  has  no  one  to  blame  ^^  ,^  ^u.^^   „  executors  of  Solon  B. 

but    itself.        If    a    depository,    bailee,    or  j^,^  deceased,  denying  liability  to  DaTls- 

holder  ol  an  escrow  negligently   pays  over  ^„_  on  the  ground  that  the  sale  in  question 

or  delivers  a  fund  in  its  possessioa  to  the  lad  not  been  consummated;  and,  hy  a  oroas 

wrong   person,   it   is  guilty  of   eonveraion,  tomplalnt  against  tbe  bank,  she  set  up  that 

and  answerable  therefor.  i  eontraet  of  sale  waa  made  by  her  in  ha- 

S  Am.  ft  Eng.  Bno.  Law,  Sd  ed.  7CSi   •  naif  of  th«  %sfte%t<iit«  tjl  9^<f».  '^  «:««m». 
ST  I.,  ed.  ■V.V". 
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deeeMed*  with  BerTymaii,  andt  upon  iU 
eseoaikm,  the  lum  of  $9,17ZM  wm,  bj 
agreement  of  the  parties,  deposited  in  the 
bank,  together  with  a  eopj  of  the  agree- 
ment; that  after  examination  of  the  title 
1^  Berryman,  he  required  the  ezeeators  to 
procure  an  order  of  court,  authorising  them 
to  sell  and  convey  the  land,  whereupon  it 
was  agreed  that  the  time  for  the  oonTeTanee 
of  the  title  should  be  extended  untfl  meh 
date  as  the  executors  should  be  able  to  ob- 
tain the  order  so  required,  and  that  in  the 
meantime  Berryman  should  enter  into 
Sit]  ^possession  of  the  land,  and  he  did 
go  into  poesession  thereof;  that  after- 
wards Berryman  abandoned  the  possession 
of  the  land  and  removed  to  his  former 
home  in  Arkansas,  and  beoauae  of  his 
not  being  within  the  Juriadietion  of 
the  territory,  the  executors  could  not  ob- 
tain senrice  of  process  upon  him,  nor 
sue  him  for  specific  performance  of  the 
contract  of  sale;  that  under  the  pro- 
visions of  the  contract  the  executors  had 
elected  to  declare  said  10,173.82  forfeited 
by  the  failure  and  refusal  of  Berryman  to 
carry  out  the  contract;  wherefore  judg- 
ment was  prayed  against  the  bank  as  trus- 
tee for  the  executors  with  respect  to  the 
money  in  question.  The  bank  answered 
both  the  complaint  and  the  cross  complaint, 
not  denying  the  making  of  the  contract  be- 
tween Mrs.  Owens  and  Berryman,  but  deny- 
ing that  it  was  a  party  thereto  or  had  any 
knowledge  thereof  or  concern  therewith,  and 
asserting  that  the  10,173.32  was  deposited 
with  the  bank  by  Berryman  in  escrow,  and 
subject  only  to  the  terms  of  a  written 
memorandum  or  agreement  signed  by  the 
bank's  cashier;  and  that  because  these  terms 
had  not  been  complied  with  by  Mrs.  Owens, 
the  responsibility  of  the  bank  to  her  had 
been  terminated,  and  therefore  the  bank  had 
paid  the  whole  of  the  sum  of  $0,173.32  to 
Berryman,  in  compliance  with  his  demand. 

Upon  the  issues  thus  joined,  the  parties 
proceeded  to  trial  before  the  judge  of  the 
district  court,  without  a  jury,  who  ren- 
dered judgment  in  favor  of  the  bank,  dis- 
missing both  the  complaint  and  the  cross 
complaint. 

Davisson  and  Mra.  Owens  appealed  to  the 
supreme  court  of  the  territory,  which  court 
reversed  the  judgment  and  remanded  the 
record  to  the  district  court  with  instruc- 
tions to  reinstate  the  action  and  proceed  in 
accordance  with  the  views  expressed  in  the 
opinion.  15  N.  M.  680,  113  Pae.  698.  The 
grounds  of  decision,  briefly,  were  that  by  the 
escrow  agreement  the  bank  became  agent  for 
both  paiiies,  that  the  memorandum  did  not 
Ji  7  jauthorise  it  to  pay  over  *the  money  to 
either  pmrtj,  and  that  in  taking  sides  and 
mmking  pMjrmeDt  to  Btrryman  it  a«ted  ai 


its  peril,  and  should  be  held  responsibla 
to  Davisson  and  Mrs.  Owens  if,  upon  a  re- 
trial, they  should  sustain  their  right  to  the 
money  as  against  Berryman. 

The  ease  was  accordingly  brought  on 
again  to  trial  before  the  district  coiu1» 
without  a  jury,  with  the  result  that  judg- 
ment was  rendered  against  the  bank,  bi 
favor  of  Davisson,  for  $5,000  and  intareat 
(the  amount  of  his  commissions),  and  in 
favor  of  Mrs.  Owens  and  the  other  exeeutom 
of  the  estate  of  Solon  B.  Owens,  deeeased, 
for  the  residue  of  the  |9,173.82.  Upon  ap- 
peal by  the  bank  to  the  supreme  court  of 
the  territory  this  judgment  waa  afflrmed 
(16  N.  M.  689,  120  Pac.  304),  and  the  bank 
appealed  to  this  court. 

Under  the  act  of  April  7,  1874,  chap.  80, 
I  2  (18  Stat,  at  L.  27,  28),  our  nview  ia 
confined  to  determining  the  question  wheth- 
er the  facts  found  by  the  court  below  sus- 
tain the  judgment.  And  these  facts  are  to 
be  certified  to  us  by  the  territorial  supreme 
court,  either  by  adopting  the  findings  of 
the  trial  court,  or  by  making  separate  find- 
ings of  its  own.  Stringfellow  v.  Cain,  00 
U.  S.  610,  613,  614,  25  L.  ed.  421,  422; 
O'Reilly  v.  Campbell,  116  U.  &  418,  481, 
29  L.  ed.  669,  670,  6  Sup.  Ct  Rep.  421; 
Haws  V.  Victoria  Copper  Min.  Co.  160  U. 
S.  303,  312,  40  L.  ed.  436,  430,  16  Sup.  Ot 
Rep.  282;  Gilderslceve  v.  New  Mexico  Min. 
Co.  161  U.  8.  573,  577,  40  L.  ed.  812,  813, 
16  Sup.  Ct.  Rep.  663;  Apache  County  v. 
Barth,  177  U.  8.  538,  542,  547,  44  L.  ed. 
878,  870,  881,  20  Sup.  Ot  Rep.  718;  Crowe 
V.  Trickey,  204  U.  B.  228,  235,  51  L.  ed. 
454^  458,  27  Sup.  Ct.  Rep.  275;  Eagle  Min. 
ft  Improv.  Co.  v.  Hamilton,  218  U.  8.  513, 
54  L.  ed.  1131,  31  Sup.  Ct  Rep.  27;  Zecken- 
dorf  V.  Steinfeld,  225  U.  8.  445,  448,  56 
L.  ed.  1156,  1160,  32  Sup.  Ct  Rep.  728; 
Roealy  v.  Graham  y  Frazer,  227  U.  8.  584, 
500,  ante,  655,  33  Sup.  Ct  Rep.  333. 

The  supreme  court  of  the  territory,  in 
affirming  the  judgment  of  the  district  court, 
resulting  from  the  second  trial,  adopted  the 
findings  of  that  court,  and  supplemented 
them  with  certain  findings  of  its  own.  From 
these  findings,  and  from  the  admissions  of 
the  pleadings,  the  essential  facts  of  the  case 
may  be  summarised  as  follows: 

On  August  21,  1908,  Mrs.  Owens,  residing 
at  Roswell,  *Chaves  county.  New  Mex-[S18 
ico,  acting  for  herself  and  in  behalf  of  oth- 
ers who  were  her  coexecutors  of  the  estate  of 
her  deceased  husband,  Solon  B.  Owens,  made 
an  agreement  in  writing  with  C.  C.  Berry- 
man of  Arkadelphia,  Arkansas,  for  the  sale 
to  him  of  certain  lands,  belonging  to  the  es- 
tate, situate  in  Chaves  county,  containing 
360  aerea,  with  the  live  stodc  and  other 
personal  property  thereon.  Davisson  nsgo- 
Uiitei  \^  ia>a  la  Wokar,  and  was  entitled 
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to  a  commission  of  15,000  for  his  serrioes 
if  the  sale  should  be  finally  consummated. 

The  price  agreed  to  be  |Miid  by  the  pur- 
chaser was  $80,000,  payable  $10,000  in  cash 
upon  the  making  of  the  agreement  (receipt 
whereof  was  acknowledged),  $12,000  by  as- 
suming payment  of  a  note  for  that  amount 
held  by  an  insurance  company  in  Ohio,  and 
not  yet  due,  and  the  balance  to  bt  secured 
by  five  notes  of  $11,600  each,  falling  due 
September  10,  1909,  and  in  the  four  suc- 
cessive years  thereafter.  The  property  was 
to  be  clear  of  all  encumbrance  excepting  the 
$12,000  mortgage.  By  the  terms  of  the 
agreement  the  party  of  the  first  part,  with- 
in ten  days  from  its  date  (that  is,  on  or  be- 
fore August  31),  was  to  furnish  the  party 
of  the  second  part,  at  Roswell,  a  complete 
abstract  of  title  showing  a  good  merchant- 
able title  in  the  party  of  the  first  part;  the 
purchaser  was  to  have  until  September  10th 
to  examine  the  abstract,  and  if  it  showed 
a  good  title,  the  transaction  was  to  be  closed 
at  Roswell  on  or  before  September  10th,  by 
the  delivery  of  a  warranty  deed  to  the  pur- 
chaser, he  paying  the  consideration  accord- 
ing to  the  terms  of  the  agreement.  There 
were  the  following  additional  elauses,  which 
should  be  quoted  In  full: 

"6th.  If,  upon  examination  of  the  said 
abstract  of  title,  it  is  found  that  the  title 
is  not  a  good  merchantable  title,  then  any 
objections  made  to  said  title  shall  be  point- 
ed out  by  the  party  of  the  seoond  part, 
and  then  the  party  of  the  first  part  shall 
hsve  ten  days  in  which  to  cure  said  objee- 
tions.  Should  it  prove,  upon  examination 
219]  *of  said  abstract,  that  the  said  title 
is  not  good,  and  same  cannot  be  made  good 
within  such  reasonable  time,  then  it  shall  be 
the  duty  of  the  party  of  the  first  part  to 
perfect  said  title  at  their  expense,  prompt- 
ly, in  accordance  with  the  requirements  of 
the  party  of  the  second  part,  within  the 
time  stated,  and  if  the  party  of  the  first 
part  fails,  neglects,  or  refuses  to  perfect 
•aid  title  in  accordance  with  the  require- 
ments of  the  party  of  the  second  part,  then 
the  party  of  the  second  part  shall  have  the 
right  to  perfect  said  title  at  the  expense  of 
the  party  of  the  first  part,  who  shall  repay 
at  Roswell,  New  Mexico,  such  sum  of  money 
as  is  expended  by  the  party  of  the  second 
part  in  perfecting  said  title,  and  if,  upon 
examination  of  said  title,  it  shall  be  shown 
that  the  title  to  the  said  property  is  not 
good  and  cannot  be  made  good,  then  in  such 
event  this  sale  shall  be  annulled,  and  the 
said  $10,000  paid  as  purchase  money  here- 
inbefore provided  for  shall  be  returned  by 
the  party  of  the  first  part  to  the  party  of 
the  second  part. 

"7th.  Now,  if  the  party  of  the  first  part 
eomplies  with  this  contract  and  fumiahes 
ft7  li.  ed. 


the  abstract  as  provided  for,  and  the  title 
is  shown  to  be  good  or  can  be  made  good, 
and  tenders  to  the  party  of  the  second  part 
at  Roswell,  New  Mexico,  a  warranty  deed 
as  provided  for,  and  the  party  of  the  seoond 
part  shall  fail,  n^lect»  or  refuse  to  comply 
with  this  contract,  shall  fail  to  accept  deed 
and  execute  the  said  notes  as  provided  for, 
then,  in  such  event,  the  party  of  the  second 
part  shall  forfeit  the  said  $10,000  paid,  at 
the  option  of  the  party  of  the  first  part»  or 
at  his  option,  and  the  party  of  the  first  part 
shall  have  a  cause  of  action  against  the 
party  of  the  second  part,  enforceable  in  the 
courts  of  Chaves  county,  New  Mexico,  for 
a  specific  performance  of  contract. 

"8th.  Should  the  party  of  the  second  part, 
upon  examination  of  said  abstract,  find 
the  title  to  the  said  property  good,  and 
within  the  time  stated  stand  willing  and 
*able  to  eonsummate  this  deal,  to  pay [S SO 
the  balanoe  of  purchase  money,  and  execute 
the  notes  as  above  provided  for,  and  the 
party  of  the  first  part  shall  fall,  neglect,  or 
refuse  to  execute  said  warranty  deed  in  ac- 
cordance with  this  contract,  then  in  sueh 
event,  the  party  of  the  second  part  shall 
have  a  cause  of  action  against  the  party  of 
the  first  part,  enforceable  in  the  courts  of 
Chaves  county.  New  Mexico,  for  a  specific 
performanee  of  contracl 

''9th.  Possession  of  said  property  shall  be 
given  on  or  before  the  10th  day  of  Septem- 
ber, 1908.»* 

Upon  the  making  of  this  written  con- 
tracts  it  was  folded  and  placed  in  an  mi- 
velop,  together  with  a  chedc  made  by  Berry- 
man  and  pajrable  to  Mrs.  Owens  for  tho 
sum  of  $9,173.32,  and  the  envelop  and  its 
contents  were  taken  by  Mrs.  Owens,  Davis- 
son,  and  Berryman  to  the  Citizens  National 
Bank  of  Roswell,  to  be  held  by  the  bank 
"in  escrow"  until  September  10th,  pending 
the  furnishing  an  abstract  of  title,  a  favor- 
able report  thereon,  and  final  settlement. 
With  the  consent  and  approval  of  all  the 
parties  a  memorandum  was  indorsed  upon 
the  envelop  in  the  folowing  terms:  "Check 
inclosed  to  be  held  in  escrow  until  Septem- 
ber 10,  when  final  settlement  is  to  be  made. 
Deed  and  abstract  to  be  placed  in  escrow 
with  this.  Abstract  to  be  forwarded  to 
Citizens  Bank  &  Trust  Company,  Arkadsl* 
phla,  Arkansas,  for  examination.  No 
money  to  be  paid  over  until  abstract  is  i^h 
proved  by  purchaser's  attorneys.  (Signed) 
J.  J.  Jaffa,  Cashier." 

Up  to  September  10th  the  Owens  estate 
had  not  made  good  title  to  Berryman,  and 
on  or  about  that  date  it  was  orally  agreed 
between  them  that  the  estate  should  bavs 
thirty  or  forty  days'  time  in  which  to  aa- 
cure  an  order  of  court,  and  in  consider«Ai«^ 
of  this,  B«tTyinasa«  '^V^  '^"^  ii^wV»%  ^_ 
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expense  at  the  hotel  in  Roswell,  was  put  in 
possession  of  the  property  on  September 
10th,  and  he  remained  in  possession  thereof, 
exercising  acts  of  ownership  thereon  until 
September  22d,  on  which  date  (the 
221]  *time  agreed  upon  for  securing  an  or- 
der of  sale  through  the  courts  not  having 
yet  expired)  Berryman,  without  just  cause, 
repudiated  and  abandoned  the  contract  and 
departed  from  the  territory.  Meanwhile,  and 
in  consideration  of  the  verbal  arrangement 
of  September  10th,  the  estate  took  immedi- 
ate steps  at  considerable  expense  to  secure 
the  required  order  of  court,  and  did  in  fact 
•ecure  it  on  October  6th.  But  at  some  time 
after  September  10th  (the  precise  date  does 
not  appear)  Berryman  demanded  of  the 
bank  the  return  of  his  check.  The  bank 
had  been  notified  by  Davisson  of  the  verbal 
agreement  of  September  10th,  extending  the 
time  in  which  to  perfect  the  title  to  the 
land,  but  had  no  other  knowledge  of  this, 
and  the  granting  of  this  extension  was  de- 
nied by  Berryman.  The  bank  complied  with 
his  demand  and  returned  to  him  the  check 
of  $9,173.32,  or  its  equivalent.  It  appears 
that  no  officer  of  the  bank  ever  read  the 
contract  of  sale  or  knew  of  its  terms;  and 
the  bank,  so  far  as  appears,  had  no  knowl- 
edge of  what  had  taken  place  between  Mrs. 
Owens  and  Berryman  after  the  contract  and 
check  were  left  with  it,  except  for  Davis- 
son's  notification  respecting  the  verbal  ar- 
rangement made  on  September  10th.  After 
the  bank  had  turned  over  to  Berryman  the 
check  or  its  equivalent,  Mrs.  Owens  and 
Davisson  demanded  from  the  bank  their  re- 
spective shares  of  the  money,  and  the 
demands  not  being  complied  with,  the  pres- 
ent action  resulted.  Berryman,  being  ab- 
sent from  the  territory,  was  not  joined  as 
a  party. 

The  fundamental  proposition  that  under* 
lies  the  whole  argument  for  the  appellants 
is  that  the  bank  had  no  concern  with  any- 
thing beyond  the  terms  of  the  escrow,  as 
manifested  in  the  written  memorandum  in- 
dorsed upon  the  envelop.  But  this  memo- 
randum is  evidently  not  a  complete  expres- 
sion of  the  agreement  between  the  parties, 
and  indeed  is  unintelligible  except  by  refer- 
ence to  the  contract  of  sale.  It  does  not 
222]mention  the  names  of  the  'parties  or 
either  of  them;  does  not  specify  what  "set- 
tlement" is  to  be  made,  nor  where;  does  not 
state  by  whom  "deed  and  abstract"  are  to 
be  placed  in  escrow,  nor  when,  nor  for  what 
purpose.  Above  all,  and  more  important 
for  the  present  purpose,  it  does  not  either 
state  or  intimate  what  is  to  be  done  with 
the  check  or  money  if  settlement  is  not 
mude  on  September  10th,  or  if  abstract  is 

not  '^approved  by  purchaser'B  attorney." 
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It  is  clear  that  the  instrument  of  August 
21st  came  into  existence  as  a  binding  oon- 
tract  betwen  the  parties  thereto  at,  if  not 
before,  the  time  it  was  lodged  with  tlM 
bank.  We  say  this,  notwithstanding  the 
ambiguity  of  the  findings  in  this  regard; 
for  the  supreme  court,  after  having  stated 
that  the  parties  "entered  into"  the  contract* 
afterwards  stated  that  "the  contract  itself 
was  never  delivered  to  either  of  the  parties, 
other  than  being  placed  in  escrow."  Sines 
the  making  of  the  contract  was  clearly 
averred  in  both  the  complaint  and  the  cross 
complaint,  and  was  not  denied  by  the  bank 
in  its  answer,  it  followed,  under  the  local 
practice  (Comp.  Laws,  N.  M.  1897,  §  2686, 
subsec.  67),  that,  for  the  purposes  of  this 
action,  the  averment  must  be  taken  as  true 

And,  on  general  principles,  the  findings 
are  to  be  interpreted  in  the  light  of  the  is- 
sue. Reynolds  v.  Stockton,  140  U.  S.  254, 
268,  36  L.  ed.  464,  468,  11  Sup.  Ct.  Rep. 
773,  and  cases  cited. 

Therefore  the  deposit  of  the  agreement 
and  check  with  the  bank  was  not  technically 
an  "escrow,"  in  the  sense  that  the  agree- 
ment was  not  to  take  effect  until  perform- 
ance of  the  condition.  In  the  light  of  all 
the  facts  of  the  transaction,  as  shown  by 
the  findings,  it  is  clear  that  the  parties 
treated  the  agreement  as  in  force  between 
them.  And  the  terms  of  the  memorandum 
indorsed  on  the  envelop  are  consistent  with 
this. 

The  contract  of  August  21,  1908,  being 
in  force  as  a  contract  between  the  parties, 
it  is  plain  that  the  memorandum  indorsed 
upon  the  envelop  was  not  intended  to  modi- 
fy its  provisions. 

*Upon  the  whole  case,  we  are  clear [2 2 S 
that  the  effect  ol  the  deposit  of  the  contract 
and  check  with  the  bank  was  to  constitute 
it  a  custodian  or  stakeholder  for  the  benefit 
of  both  parties,  holding  the  money  without 
right  or  interest  in  it,  bound  above  all 
things  not  to  take  sides  between  the  partiei^ 
and  answerable  ultimately  to  the  one  or 
the  other,  according  to  their  respective 
rights  as  between  themselves. 

The  indorsement  upon  the  envelop  was  a 
mere  memorandum,  not  containing  any  clear 
expression  respecting  the  agreement  of  the 
parties,  and  evidently  unintelligible  unless 
read  in  cennection  with  the  contract  of  sale. 
Quite  as  manifestly  the  deposit  had  no  rea- 
son for  existence  except  in  aid  of  that  con- 
tract, and  as  a  protection  to  both  eontraet- 
ing  parties. 

The  fact  that  no  officer  of  the  bank  read 
this  contract  or  knew  of  its  terms  is  of  no 
avail  to  the  bank.  By  the  very  circum- 
stances of  the  deposit  it  was  put  upon  no- 
tice that  it  was  assuming  a  duty  that  oould 
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Aoi  be  fully  understood  or  fairlj  performod 
iriihout  a  knowledge  of  the  contents  of  the 
contract;  it  had  possession  of  that  instru- 
ment, with  full  opportunity  to  examine  it; 
except  for  its  own  negligence  it  would  have 
known  the  terms  thereof.  To  permit  it  now 
to  set  up  its  own  ignorance  as  an  excuse  or 
justification  of  its  conduct  in  violating  the 
rights  of  one  of  the  parties  to  the  contract 
would  be  to  permit  it  to  take  advantage  of 
its  own  wrong. 

Berryman's  check  to  the  order  of  Mrs. 
Owens  for  $9|173.32,  having  been  deposited 
as  a  substitute  for  the  cash  payment  of 
$10,000,  called  for  by  the  agreement  of  Au- 
gust 21,  was,  of  course,  subject  to  be  for- 
feited under  the  terms  of  the  agreement  as 
above  recited,  in  the  event  that  Berryman 
failed  to  comply  with  his  contract. 

The  facts  found  show  that  while  the  ven- 
dors were  doing  what  he  had  required  them 
to  do,  and,  so  far  as  appears,  all  that  they 
were  called  upon  to  do,  to  make  a 
124]  *good  title  under  the  contract,  be  re- 
pudiated and  abandoned  it,  without  just 
cause,  gave  up  possession  of  the  property, 
and  departed  from  the  territory.  On 
familiar  principles,  this  absolved  the 
Owens'  estate  from  any  further  perform- 
ance of  conditions  precedent  on  their 
part  Beehm  v.  Horst,  178  U.  S.  1,  8, 
16,  44  L.  ed.  063,  056,  050,  20  Sup.  Ct. 
Rep.  780,  and  eases  cited;  O'Neill  v.  Su- 
preme Council,  A.  L.  H.  70  N.  J.  L.  410, 
57  Atl.  463,  1  Ann.  Gas.  422;  Holt  v.  United 
Secur.  L.  Ins.  k  T.  Co.  74  N.  J.  L.  795,  801, 
11  L.R.A.(N.S.)  100,  67  Atl.  118,  12  Ann. 
Gat.  1105;  76  N.  J.  L.  585,  690,  21  L.R.A. 
(N.8.)  691,  72  Atl.  801. 

It  is  contended  that  the  verbal  arrange- 
ment made  between  the  Owens  executors  and 
Berryman  on  or  about  September  10th,  for 
an  allowance  of  time  within  which  to  pro- 
cure the  court  order,  was  an  attempt  to 
vary  the  written  contract,  and  that  this 
could  not  be  done  without  writing,  because 
of  the  statute  of  frauds.  Emerson  v.  Slater, 
22  How.  28,  42,  16  L.  ed.  S60,  365;  Swain 
v.  Seamens,  9  WalL  264,  272,  19  L.  ed.  564, 
559. 

Without  stopping  to  inquire  as  to  the 
bearing  of  the  statute,  a  sufficient  answer 
to  this  point  is  that  the  verbal  arrange- 
ment of  September  10th  was  not  variant 
from,  and  therefore  did  not  have  the  effect 
of  modifying,  the  written  agreement  of  Au- 
gust 21st.  That  agreement  did  not  call  for 
the  passing  of  title  on  or  before  September 
10th,  unless  the  abstract  showed  a  good 
title;  if  it  did  not,  and  objections  were 
pointed  out  by  the  purchaser,  the  vendors 
in  L.  ed. 


were  to  have  at  least  ten  days  in  which  to 
cure  his  objections;  and  if  the  title  could 
not  be  made  good  "within  such  reasonable 
time"  (evidently  referring  to  the  ten  days) 
'then  it  shall  be  the  duty  of  the  party  oi 
the  first  part  to  perfect  said  title  at  their 
expense,  promptly,  in  accordance  with  the 
requirements  of  the  party  of  the  second 
part,  within  the  time  stated;  and  if  the 
party  of  the  first  part  fails,  etc,  to  perfect 
said  title  in  accordance  with  the  require- 
ments of  the  party  of  the  second  part,  then 
the  party  of  the  second  part  shall  have  the 
right  to  perfect  said  title  at  the  expense 
of  the  party  of  the  first  part,  who  shall  re- 
pay," etc. 

*The  contract  did  not  fix  any  speci-[llft 
fied  time,  upon  the  expiration  of  which 
Berryman  was  entitled  to  treat  it  as  being 
at  an  end.  It  foresaw  possible  delays  re- 
specting the  perfection  of  the  title,  and  oou" 
templated  a  verbal  agreement  allowing  to 
the  vendors  a  reasonable  time  for  this  pur- 
pose. The  verbal  arrangement,  allowing  to 
the  executors  "thirty  or  forty  days'  time  in 
which  to  procure  an  order  of  court,"  was  in 
effect  a  "stating  of  time"  by  Berryman, 
within  which  his  "requirements"  should  be 
complied  with,  as  provided  by  the  sixth 
paragraph  of  tiie  written  agreement. 

That  instrument  stated  what  should  be 
deemed  sufficient  ground  for  an  annulment 
of  the  sale,  and  a  return  to  Berryman  of 
the  $10,000,  paid  on  account  of  the  pur* 
chase  money,  and  did  not  set  any  time  limits 
the  language  being:  "And  if,  upon  exami- 
nation  of  said  title,  it  shall  be  shown  that 
the  title  to  the  said  property  is  not  good 
and  cannot  be  made  good,  then  in  such  event 
this  sale  shall  be  annulled  and  the  said  $10,- 
000  paid  as  purchase  money  hereinbefore 
provided  for  shall  be  returned  by  the  party 
of  the  first  part  to  the  party  of  the  second 
part."  Berryman,  having  himself  repudi- 
ated the  contract  before  any  default  wm 
made  by  the  vendors,  thereby  dispensed  with 
a  tender  or  further  performance  on  their 
part,  and  forfeited  to  them  the  money  de- 
posited. 

The  bank,  with  fair  notice  of  this,  and  tn 
violation  of  its  duty  of  acting  impartially 
between  the  parties,  paid  the  money  over  to 
Berryman,  and  thereby  became  liable  to  re« 
spend  to  the  executors,  in  whoee  behalf  the 
contract  was  made  by  Mrs.  Owens,  and  who 
were  represented  by  her  in  this  action. 

It  follows  that  the  facts  fairly  sustain 
the  judgment  of  the  court  below.  Upon 
this  appeal  no  controversy  is  raised  as  be- 
tween Davisson  and  the  executors. 

Judgment  aSlrified. 
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(8m  &  0.  Re^rtefi  cd.  2211-238.) 

(■^i»n»   H   tMer*!   rAKnlatlon   -•   In- 
toxlOMting  liqnon  —  implied  repeal. 

1,  Ad  intent  to  affect  the  complete  re- 

ril  of  tbc  prohfbitioDi  of  the  ut  ol  March 
189fi  (28  SUt  at  L.  093,  chap.  145),  |  8, 
■gainst  the  bringing  of  lutoxieating  liqnon 
into  the  Indian  territory,  cannot  be  interred 
frmn  the  proTisiont  of  the  act  of  January 
80,  18S7  i29  Stat  at  L.  S04,  obap.  109), 
puniahing  aalei  of  intoxicants  to  Indian  al- 
lottcea,  or  their  introduction  into  the  In- 
dian conntry,  the  later  act  not  mentioning 
tlta  earlier  one,  although  eontaining  an  ex- 
pifH  repealing  clauae. 
[Tor  other  cumi.   «ee  tndlBne,    11.;    Btatntea, 

III.  d.  Id  Dliest  Bnp.  Ct,  lOOS.l 
Indiana    —    Federal    resnlatlon    —    In. 

toxlcatlng  llqnora  —  Implied   repeal. 

2.  The  prohibition  against  the  introduc- 
tion and  sale  of  Intoxicating  liquor*  in  the 
Indian  country,  made  by  the  act  of  July 
23,  1892  (27  SUt.  at  L.  SBO,  chap.  234), 
amendatory  of  U.  S.  Sev.  Btat.  |  2139,  was 
not  anperaeded,  so  far  as  the  Indian  terri- 
tory was  eoncemed,  t^  the  act  of  March  1, 
189S,  mada  ipecially  applicable  to  inch  tei 


ttmi  and  sale  <^  intoxicating  liquors  thi 
in,  but   dccUring   in   its   13th   section  that 
laws  theretofore  put  in  force  in  the  Indian 
territory  shall  remain  in  full  force  and  ef- 
fect nnlett  in  conflict  therewith. 
[r«c   other  caiei,  see   Indians,   II.;   Btatntea. 

III.  d.  In  Dlxaat  Bup.  Ct.  1908.1 
Zndtaiu  —  Federal  regnlntion  -•  In- 
toxicating llqaora  —  Implied  repeal  — 
admlaalon  of  state. 
2.  The  existing  prohibitions  against  the 
introduction  of  intoxicating  liquora  into  the 
iadian  eomitty,  made  by  U.  S.  Rev.  Btat. 
I  2138,  as  amended  by  the  acts  of  July 
21,  1892,  and  January  3D,  1897,  were  not 
taperaeded  as  to  transactiona  wliolly  with- 
in the  state  by  the  admission  of  Oklahoma 
into  the  Union  under  the  enabling  net  ot 
Jnna  10,  1900  {34  SUL  at  L.  207,  chap. 
383S),  which,  in  addition  to  a  requirement 
that  the  state  Constitution  should  prohibit 
the  manufacture  and  sale  of  intoxicants  in 
that  part  of  the  pro[kMed  atate  known  as 
the  Indian  territory,  and  their  ahipment 
from  other  parts  of  the  state  into  such  pro- 
tected territory,  contained  a  reeervation  to 
the  goTemment  of  the  United  States  of  au- 
tboriV  ^  make  laws  and  regulations  in  the 
fntare  respecting  the  Indians,  and  declared 
that  the  laws  of  the  United  SUtes  not  local- 
ly inapplicable  shall  have  the  same  force 


1  repeal  of  statate  by  implici 
note   to    United    States    t.    31 
OaOim  </  Totmmm.  SO  I^  ad.  0.  8.  235. 
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asd  elTeet   within   tha   atate   as   ebewbais 
within  the  United  BUtea. 
(r«i  other  cases,  eea  IndlSDS,  ll.l  SUto.  Zl.i 
Butotaa.  III.  b.  In  Dltest  Bap.  Ct.  IBW.] 


IN  ERROR  to  the  Distriet  Court  e(  Uw 
United  States  for  the  Eastern  Distriet 
of  Oklaboma  to  review  a  judgment  austain- 
ing  a  demurrer  to  an  indictment  charging 
the  introduction  of  Intoxicating  liquora  into 
the  Indian  country.    ReTcrsed. 

The  facts  are  atated  in  the  opinicn. 

Asaiatant  Attorney  General  Denlaon 
argued  tbe  cause  and  filed  a  brief  for  plain- 
tiff in  error: 

The  utmost  effect  which  the  Indian  terri- 
tory prohibition  act  could  bare  bad  upon 
the  other  series  of  statute*  constituting  th* 
general  rule  throughout  the  United  State* 
as  to  Indian  country  would  have  been 
merely  to  effect  an  exception  from  that  gen- 
Chicago,  U.  ft  St.  P.  R.  Co.  V.  United 
States,  127  U.  B.  400,  32  L.  ed.  180,  8  Sup. 
a.  Rep.  1184;  Frost  v.  Wenie,  IGT  U.  S.  4B, 
39  L.  ed.  B14,  IS  Sup.  Ct.  Rep.  632;  Ei  parts 
Crow  Dog  (Bz  parte  Kang-Oi-Sbun-Ca)  lOV 
U.  S.  6&B,  670,  27  L.  ed.  1030,  1035,  3  Sup. 
Ct.  Rep.  398;  Chew  Heong  t.  United  State*, 
112  U.  S.  630,  28  L.  ed.  770,  G  Bup.  Ct.  Be^ 
266;  South  Carolina  t.  Btoll,  17  WaU.  426, 
21  L.  ed.  Wl>. 

The  supposed  exception  was  repealed  by 
the  Oklahoma  enabling  act  (Ex  parte  Webb, 
220  U.  S.  MS,  60  L.  ed.  1248,  32  Sup,  Ct.  Rep. 
709),  and  the  repeal  wiped  out  the  excep- 
tion, and  left  the  general  acta  free  in  their 
operation. 

Chicago,  M.  ft  St.  P.  R.  Co.  f.  United 
States,  127  U.  S.  408,  32  L.  ed  ISO,  8  Sup. 
Ct.  Rep.  1194;  1  Sutherland,  Stat.  Conatr. 
2d  ed.  S§  276,  296. 

Furthermore,  the  Indian  territory  pro- 
hibition act  neTCT  created  any  auch  excep- 
tion, but  both  acts  were  applicable  to  Okla- 

United  State*  Exp.  Co.  v.  Friedman,  112 
C.  C.  A.  219,  ISl  Fed.  073;  Mosler  t.  United 
States,  117  C.  C  A.  102,  108  Fed.  M;  Petri 
T,  F.  E.  Creelman  Lumber  Co.  199  U.  8. 
487,  497,  60  L.  ed.  281,  280,  28  Sup.  Ct.  Sep. 
183;  Chicago,  M.  ft  St.  P.  R.  Co.  v.  United 
States  127  U.  S.  400,  32  L.  ed.  ISO,  8  Sup. 
Ct.  Rep.  1194;  The  Industry,  1  GaU.  114, 
Fed.  Cas.  No.  7,028;  The  John  C.  Brooka, 
3  Ware,  273,  Fed.  Cas.  No.  7,338;  Wood  *. 
United  States,  10  Pet.  342,  302,  ID  L.  ed. 
987,  996;  Great  Northern  R.  Co.  t.  Uiuted 
States,  84  a  C  A.  93,  166  Fed.  94S;   Me- 
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Chord  ▼.  Louisyflle  ft  N.  R.  Go.  18S  U.  S. 
500,  46  L.  ed.  297,  22  Sup.  a.  Bep.  165; 
Harford  ▼.  United  States,  8  Cranch,  109,  S 
L.  ed.  504;  Ex  parte  Yerger,  8  Wall.  85,  105, 
19  L.  ed.  332,  339;  United  SUtes  t.  Buckles, 
6  Ind.  Terr.  319,  97  S.  W.  1022;  Bishop, 
Stat.  Crimes/  3d  ed.  §  160. 

It  might  well  be  that  the  Indian  territory 
prohibition  act  operated  to  create  an  aggra- 
vated degree  of  the  offense  created  by  the 
general  Indian  intercourse  acts,  just  as  rob- 
bery, for  instance,  is  an  assault  committed 
under  peculiar  circumstances  of  aggravation. 
If  that  were  so,  an  offender  might  be  con- 
victed under  either  the  simpler  or  the  aggra- 
vated form,  at  the  election  of  the  prosecut- 
ing power;  but  a  prosecution  for  either 
would  presumably  exempt  from  yroaeeution 
under  the  other. 

Bishop,  Statutory  Crimes,  S§171,  172; 
English  Statutory  Interpretationt  Act  52  ft 
53  Vict.  chap.  63,  S  33. 

The  enabling  act  did  not  except  the  state 
of  Oklahoma  from  the  operation  of  the  gen* 
eral  Indian  intercourse  acts  concerning 
liquor,  and  those  acts  are  applicable  to  that 
state  just  as  they  are  to  every  other  state 
in  the  Union. 

Mosier  v.  United  SUtes,  117  C.  C.  A.  162, 
198  Fed.  54;  Ex  parte  Webb,  225  U.  S. 
663,  683,  56  L.  ed.  1248,  1256,  32  Sup.  Ct. 
Rep.  769;  Petri  t.  F.  E.  Greelman  Lumber 
Co.  199  U.  S.  487,  497,  50  L.  ed.  281,  286,  26 
Sup.  Ct.  Rep.  133;  Frost  v.  Wenie,  157  U.  S. 
46,  59,  39  L.  ed.  614,  619,  15  Sup.  Ct.  Rep. 
532;  United  SUtes  v.  Celestine,  215  U.  S. 
278,  54  L.  ed.  195,  30  Sup.  Ct  Rep.  93. 

Mr.  James  O.  Denton  argued  the  cause 
and  filed  a  brief  for  defendant  In  error: 

The  legislative  meaning  is  to  be  extracted 
from  the  consideration  of  a  sUtuU  as  a 
whole. 

Holden  v.  Stratton,  198  U.  S.  202,  49  L. 
ed.  1018,  25  Sup.  Ct.  Rep.  656;  Heydenfeldt 
V.  Daney  Gold  ft  S.  Min.  Co.  93  U.  S.  634, 
638,  28  L.  ed.  995,  996,  13  Mor.  Min.  Rep. 
204;  Kohlsaat  v.  Murphy,  96  U.  S.  153,  159 
24  L.  ed.  844,  846. 

In  construing  a  sUtute,  the  existing  law, 
the  history  of  the  times,  and  the  circum- 
stances existing  at  the  time  of  iU  enact- 
ment, are  to  be  considered. 

Welch  V.  Cook,  97  U.  S.  541,  543,  24  L.  ed. 
1112,  1113;  The  Delaware,  161  U.  S.  459, 
472,  40  L.  ed.  771,  776,  16  Sup.  Ct.  Rep.  516; 
Hamilton  v.  Rathbone,  175  U.  S.  414,  44  L. 
ed.  219,  20  Sup.  Ct  Rep.  155;  Dewey  v. 
United  SUtes,  178  U.  S.  510,  620,  44  L.  ed. 
1170,  1174,  20  Sup.  Ct.  Rep.  981. 

Also  the  history  of  a  sUtuU  from  the 
time  it  is  introduced  until  it  is  finally  passed 
may  be  referred  ie  as  an  aid  ie  iU  oon- 
firoetioB. 
ST  Xi.  ed. 


Johnson  t.  Southern  P.  Co.  196  tJ.  S.  1^  4i 
L.  ed.  363,  25  Sup.  Ct.  Rep.  168, 17  Abl  Kef. 
Rep.  412. 

Although  the  later  act  does  not  speeifl- 
fically  refer  to  prior  acU,  but  declares  that 
all  laws  in  oonflict  therewith  are  repealed, 
if  it  comprehend  and  be  variant  from  the 
prior  act,  the  legislature  must  be  assumed 
to  inUnd  it  as  a  substitute  for  and  a  rqpeal 
of  the  prior  act 

Hess  V.  Reynolds,  118  U.  S.  73,  79,  28  U 
ed.  927,  929,  5  Sup.  Ct  Rep.  877;  United 
SUtes  V.  Auffmordt,  122  U.  S.  197,  206,  80 
L.  ed.  1182,  1184,  7  Sup.  Ct  Rep.  1182;  Fisk 
V.  Henarie,  142  U.  a  459,  35  L.  ed.  1080,  18 
Sup.  Ct.  Rep.  207;  Tom  Hong  v.  United 
SUtes,  193  U.  S.  517,  48  L.  ed.  772,  24  Sup. 
Ct.  Rep.  517;  Gibson  v.  UniUd  States,  194 
U.  S.  182,  48  L.  ed.  926,  24  Sup.  Ct.  Rep. 
613;  Lowe  v.  United  SUUs,  194  U.  S.  193,  48 
L.  ed.  931,  24  Sup.  Ct  Rep.  617;  Baltimort 
ft  P.  R.  Co.  V.  Grant,  96  U.  S.  398,  401,  28 
L.  ed.  231,  282. 

While  it  is  a  rule  of  sUtutory  eonstme- 
tion  that  a  sUtuU,  general  in  iU  terms  and 
not  expressly  repealing  a  prior  special  sUt- 
uU,  will  ordins^y  not  affect  the  special 
provisions  of  such  earlier  sUtuU  (Ex  parte 
Crow  Dog  [Ex  parU  Kang-Gi-Shun-Ca]  109 
U.  S.  556,  27  L.  ed.  1030,  3  Sup.  Ct  Rep.  896} 
UniUd  SUtes  v.  ^x,  189  U.  S.  199,  205,  47 
L.  ed.  775,  777,  28  Sup.  Ct.  Rep.  495);  or, 
in  other  words,  where  there  are  two  sUtutet, 
the  earlier  special  and  the  later  general,  the 
Urms  of  the  general  broad  enough  to  tn- 
olude  the  matter  provided  for  in  the  spe- 
cial,— the  fact  that  the  one  ie  special  and  the 
other  is  general  creates  a  presumption  that 
the  special  ie  to  be  considered  as  remaining 
an  exception  to  the  general  (Rodgers  t. 
United  SUtes,  185  U.  S.  83,  87,  46  L.  ed. 
820,  818,  22  Sup.  Ct.  Rep.  582;  MinnesoU  t. 
Elteheock,  185  U.  S.  873,  897,  46  L.  ed.  964, 
966,  28  Sup.  Ct.  Rep.  650) ;  one  as  the  gen- 
eral law  of  the  land,  the  other  as  the  law 
of  the  particular  case  (South  Carolina  t. 
Stoll,  17  Wall  425,  21  L.  ed.  650).  Yet  it 
is  also  a  canon  of  sUtutory  oonstmetiony 
that  a  prior  special  law  which  is  merely  tem- 
porary and  provisional  is  repealed  by  a  sab- 
sequent  perpetual  law  intended  as  a  eom- 
plete  system  of  government  (Eckloff  v.  Dis- 
trict of  Columbia,  135  U.  S.  240,  84  L.  ed. 
120,  10  Sup.  Ct.  Rep.  752;  District  of  Colum- 
bia V.  Hutton,  148  U.  S.  18,  86  L.  ed.  60,  It 
Sup.  Ct  Rep.  869). 

Since  the  1897  act  Is  a  oompleU  revision 
of  the  subject  of  the  sale  of  intoxicating 
liquors  to  Indians  and  their  introduotioB 
into  Indian  country,  it  might  be  said,  un- 
less a  contrary  intention  appeared,  to  re- 
peal all  prior  acts  on  that  subject  (United 
SUtes  V.  Ranlett,  172  U.  a  188,  140,  48 
K  ed.  t98«  996, 19  8av<X%«^«VA^ 
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tainly  no  repealing  clause  was  necessary 
in  the  1897  act  to  repeal  that  part  of  the 
act  of  1892  which  was  inconsistent  there- 
with. 

Henderson's  Tohacco,  11  Wall.  652,  657, 
20  L.  ed.  235,  237;  Henrietta  Min.  &  Mill. 
Go.  y.  Gardner,  173  U.  S.  123,  128,  43  L.  ed. 
637,  639,  19  Sup.  Gt.  Rep.  327. 

Thus  the  repealing  clause  tends  to  show 
that  it  was  the  intention  of  Congress  that 
the  1897  act,  together  with  the  special  pro- 
visions of  the  1892  act  governing  the  venue 
of  complaints  in  Indian  territory,  should 
constitute  a  general  law  dealing  with  the 
introduction  and  sale  of  intoxicating  liquors 
in  Indian  country,  and  that  it  should  apply 
in  Indian  territory.  Therefore  the  1805 
act  must  have  been  repealed  by  the  1897 
act,  since  the  latter  act  in  no  way  pre- 
serves the  former  act  in  force,  and  since  the 
1897  act  is  a  complete  revision  of  the  sub- 
ject of  the  sale  to  Indians,  and  of  the  intro- 
duction, in  the  Indian  country,  of  intoxi- 
cating liquors. 

Cook  County  Nat.  Bank  v.  United  States, 
107  U.  S.  445,  451,  27  L.  ed.  537,  539,  2  Sup. 
Ct.  Rep.  561;  Murphy  v.  Utter,  186  U.  S.  95, 
106,  46  L.  ed.  1070,  1076,  22  Sup.  Ct.  Rep. 
776;  The  Habana,  175  U.  S.  677,  685,  44 
L.  ed.  320,  323,  20  Sup.  Ct.  Rep.  290;  United 
States  V.  Rider,  163  U.  S.  132,  140,  41  L. 
ed.  101,  104,  16  Sup.  Ct.  Rep.  983;  Indiana 
Mfg.  Co.  V.  Koehne,  188  U.  S.  081,  47  L.  ed. 
651,  23  Sup.  Ct.  Rep.  452. 

Section  7  of  the  act  of  February  28,  1902, 
amounts  practically  to  a  legislative  con- 
struction by  Congress  that  the  1897  act, 
and  not  the  act  of  1895,  was  in  force  in 
Indian  territory  in  1902.  And  this  con- 
ftruction  should  be  considered  in  construing 
the  act. 

Cope  V.  Cope,  137  U.  S.  682,  688,  34  L.  ed. 
832,  834,  11  Sup.  Ct.  Rep.  222;  United 
States  V.  Freeman,  3  How.  556,  564,  11  L. 
•d.  724,  727;  Stockdale  v.  Atlantic  Ins.  Co. 
20  Wall.  323,  22  L.  ed.  348;  United  States  v. 
Pitman,  147  U.  S.  669,  671,  37  L.  ed.  324, 
825,  13  Sup.  Ct.  Rep.  425. 

When  it  is  remembered  that  the  1895  act 
was  a  temporary  territorial  act  designed  to 
cover  Indian  territory  during  the  period  im- 
mediately preceding  statehood,  it  would 
seem  that  it  would  require  some  express 
enactment  of  Congress  to  retain  it  in  force 
after  statehood. 

De  Lima  v.  Bid  well,  182  U.  S.  1,  197,  45 
L.  ed.  1041,  1056,  21  Sup.  Ct.  Rep.  743; 
McNulty  V.  Batty,  10  How.  72,  13  L.  ed. 
S33. 

Under  the  allegations  of  the  indictment, 
the  introduction  of  the  one  quart  of  intoxi- 
cating liquor  into  Muskogee  county  and  the 
eMSten  judicial  district  of  the  state  of  Okla- 1 
Manut  eoukt  bave  been  made  from  Oklahoma! 


city,  which  is  located  within  the  old  Okla- 
homa territory  part  of  the  state.  This 
would  not  be  an  offense  imder  the  1895  act 
as  repealed  by  the  enabling  act.  Hence  the 
indictment  is  bad  and  the  demurrer  should 
have  been  sustained. 

22  Cyc.  335;  United  States,  v.  Hess,  124 
U.  S.  483,  486,  31  L.  ed.  516,  617,  8  Sup.  Ct. 
Rep.  571;  Pettibone  v.  United  States,  148 
U.  S.  197,  202,  37  L.  ed.  419,  422,  13  Sup.  Ct. 
Rep.  542;  United  States  v.  Mann,  95  U.  S. 
580,  583,  24  L.  ed.  531,  532. 

Indian  country,  within  the  meaning  of 
the  general  statutes  of  the  United  States, 
and  especially  within  the  meaning  of  that 
term  as  used  in  those  sections  of  the  Re- 
vised Statutes  which  were  originally  a  part 
of  the  act  of  June  30,  1834,  is  lands  held  by 
the  Indians  in  common  under  the  Indian 
title;  and  when  the  Indian  title  is  extin- 
guished, such  lands  ipse  facto  cease  to  be 
Indian  country  without  an  act  of  Congress. 

Worcester  v.  Georgia,  6  Pet.  515,  8  L.  ed. 
483;  Bates  v.  aark,  95  U.  S.  204,  24  L.  ed. 
471;  Ex  parte  Crow  Dog  (Ex  parte  Kang-Gi* 
Shun-Ca)  109  U.  S.  561,  27  L.  ed.  1032,  3 
Sup.  Ct.  Rep.  396;  Clairmont  v.  United 
States,  225  U.  S.  551,  56  L.  ed.  1201,  32 
Sup.  Ct.  Rep.  787. 

Mr.  Justice  Pitnoy  delivered  the  opinion 
of  the  court: 

The  defendant  in  error  was  indicted  in 
the  United  States  district  court  for  the 
eastern  district  of  Oklahoma,  the  charge  be- 
ing that — "on  the  19th  day  of  March,  in  the 
year  1912,  in  the  county  of  Muskogee,  in  the 
said  'district,  and  within  the  jurisdic-[227 
tion  of  said  court,  the  said  county  and  dis- 
trict then  and  there  being  a  portion  of  the 
Indian  country  of  the  said  United  States, 
(he)  did  at  the  time  and  place  aforesaid, 
unlawfully,  wilfully,  knowingly,  and  fe- 
loniously introduce  into  said  Indian  country 
one  quart  of  malt,  vinous,  spirituous,  dis- 
tilled, ardent,  and  intoxicating  liquor,  to 
wit,  whisky.  Contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided," 
etc. 

The  district  court  sustained  his  demurrer, 
and  the  case  Is  brought  here  under  the 
criminal  appeals  act. 

The  statutes  involved  are:  §  2139  of  the 
Revised  Statutes,  as  amended  by  the  act 
of  July  23,  1892,  (chap.  234,  27  SUt.  at  L. 
260),  and  by  the  act  of  January  30,  1897 
(chap.  109,  29  Stat,  at  L.  506) ;  also  §  8  of 
the  act  of  March  1, 1895  (chap.  145,  28  SUt 
at  L.  693);  and  the  Oklahoma  enabling  act 
of  June  16,  1906  (chap.  3335,  34  Stat,  at  L. 
267).  Extracts  from  these  are  set  forth  in 
footnotes  to  the  opinion  in  Ex  parte  Webb, 
226  U.  S.  663,  671,  677.  56  L.  ed.  1248, 
1251,  1254,  32  Sup.  Ct  Rep.  769      Musko- 
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county  it  a  part  of  what  was  the  Indi- 
an territory. 

The  district  court  in  effect  conitrued  the 
indictment  as  charging,  not  an  interstate 
transaction,  but  an  introduction  of  liquor 
from  a  point  within  the  state  of  Oklahoma, 
but  outside  of  what  is  now  Indian  country, 
into  such  Indian  country.  The  decision  of 
this  court  in  the  Webb  Case,  which  had  to 
do  with  §  8  of  the  act  of  March  1,  1895, 
and  the  effect  of  the  enabling  act  upon  it; 
and  also  the  decision  of  the  circuit  court 
of  appeals  for  the  eighth  circuit  in  United 
States  Exp.  Co.  y.  Friedman,  112  a  C.  A. 
219,  191  Fed.  673,  and  Hosier  y.  United 
States,  117  C.  C.  A.  162,  198  Fed.  54,--both 
of  which  turned  upon  the  effect  of  the 
onabling  act  upon  the  act  of  January  30, 
1807, — were  reviewed  by  the  district  court, 
and  the  conclusion  reached,  principally  be- 
i!ause  of  the  line  of  reasoning  expressed  in 
the  opinion  in  the  Webb  Case,  was  "that 
the  provisions  of  Rev.  Stat,  f  2139,  as 
amended  by  the  act  of  1892  and  the  act 
of  1S97,  so  far  as  they  related,  if  at  all,  to 
128]  the  introduction  *of  liquor  into  the 
Indian  territory  from  points  outside  of  that 
territory,  but  within  what  is  now  Okla- 
homa, must  be  considered  as  having  been 
repealed  by  the  enabling  act." 

And  again:  "This  confines  offenses  of 
this  character,  of  which  the  Federal  court 
had  jurisdiction,  to  those  in  which  the 
liquor  is  introduced  from  a  point  without 
the  state.  It  is  a  violation  of  the  state 
law,  as  established  by  the  constitutional 
provision  above  referred  to,  to  introduce 
liquor  into  what  was  formerly  Indian  Ter- 
ritory from  some  other  portion  of  Okla- 
homa, but  such  violation  is  an  offense  ex- 
clusively within  tne  juris*diction  of  the 
state  court.  In  order  to  give  the  Federal 
court  jurisdiction,  it  is  necessary  that  the 
introduction  of  the  liquor  should  have  been 
from  a  point  without  the  state.  This  is  an 
nssential  element  of  the  offense,  so  far  as 
the  Federal  court  is  concerned,  and  should 
therefore  be  charged  in  the  indictment.  It 
follows  that  the  demurrer  must  be  sus- 
tained." 

The  criminal  appeals  act  (ehap.  2564,  84 
Stat,  at  L.  1246)  provides  for  a  writ  of 
error,  to  be  taken  by  the  United  States 
from  the  district  court  direct  to  this  court, 
from  a  decision  or  judgnient  sustaining  a 
demurrer  to  an  indictment,  *' where  such  de- 
cision or  judgment  is  based  upon  the  in- 
validity or  construction  of  the  statute  up- 
on which  the  indictment  is  founded."  The 
present  case  is  clearly  within  this  act,  as 
previously  interpreted  and  applied.  United 
SUtes  T.  Sutton,  215  U.  S.  291,  294,  54  L. 
•d.  200,  201,  80  Sup.  Ct.  Rep.  116;  United 
CUtea  T  Keitel,  211  U.  S.  370,  885,  63  L. 
tt  U  od. 


ed.  230;  239,  29  Sup.  Ct.  Rep.  123;  United 
SUtes  v.  Biggs,  211  U.  S.  507,  518,  53 
L.  ed.  305,  309,  29  Sup.  Ct.  Rep.  181; 
United  States  v.  Stevenson,  215  U.  S.  190, 
195,  54  L.  ed.  153,  165,  30  Sup.  Ct  Rep.  35; 
United  SUtes  v.  Miller,  223  U.  S.  599,  602, 
56  L.  ed.  568,  560,  32  Sup.  Ct.  Rep.  323; 
UniUd  SUtes  v.  Patten,  226  U.  S.  625,  636, 
ante,  338,  338,  S3  Sup.  Ct.  Rep.  141 ;  United 
SUtes  V.  George,  228  U.  S.  14,  17,  ante, 
712, 713, 33  Sup.  Ct.  Rep.  412;  United  SUtes 
V.  Anderson,  228  U.  S.  52,  ante,  727,  33 
Sup.  Ct.  Rep.  500;  United  SUtes  v.  Pacific 
&  A.  R.  &  Nav.  Co.  228  U.  S.  87,  100,  ante, 
742,  746,  33  Sup.  Ct.  Rep.  443. 

Upon  the  merite,  the  principal  question  is 
whether  the  acU  of  1892  and  of  1897  were 
repealed,  as  to  intrasUte  *transac-[219 
tions,  by  the  effect  of  the  enabling  act  and 
the  admission  of  the  sUte,  with  the  eon- 
stitutional  prohibition  of  the  liquor  traffie 
that  was  prescribed  by  that  act.  It  is  not 
contended  that  there  was  any  express  re- 
peal. The  insistence  that  there  was  a  neo- 
essary  repeal  by  implication  is  supported 
by  argumente  that  may  be  outlined  as  fol- 
lows: 

(a)  That  since  the  act  of  1895  was  a 
special  act,  applicable  by  name  to  the  In- 
dian territory,  it  had  the  necessary  effect 
of  superseding  as  to  that  territory  the  ex- 
isting general  sUtute  (§  2139,  Rev.  SUt, 
as  amended  in  1892)  against  the  introduc- 
tion and  sale  of  intoxicating  liquors  in  the 
Indian  country. 

(b)  That  §  8  of  the  act  of  1895  was  in 
turn  superseded  or  repealed  in  toto  by  the 
act  of  1897  and  the  enabling  act. 

(o)  Or  else,  that  the  act  of  1897,  because 
amendatory  only  of  the  general  sUtute 
against  the  introduction  and  sale  of  intoxi- 
cating liquors  in  the  Indian  country,  had 
no  effect  upon  the  act  of  1895,  and  did  not 
apply  to  the  Indian  territory  because  that 
territory  was  covered  by  the  act  of  1895. 

(d)  And  that  whether  the  acte  of  1892 
and  1897,  or  either  of  them,  was  in  force 
in  Indian  territory  prior  to  the  admission 
of  Oklahoma  as  a  sUte,  they  were  neces- 
sarily superseded  as  to  intrastate  transac- 
tions by  the  force  and  effect  of  that  act, 
upon  the  same  grounds  on  which  this  court 
said  in  the  Webb  Case  that  the  act  of  1895 
was  superseded. 

Section  2139,  Rev.  SUt.,  providing  for 
the  punishment  of  persons  introducing 
liquor  into  the  Indian  country,  traces  ite 
origin  to  f  20  of  the  Indian  intercourse 
act  of  June  30,  1834  (chap.  161,  4  SUt.  at 
L.  732),  aa  amended  by  act  of  March  16, 
1864  (chap.  S3,  13  SUt.  at  L.  29).  The 
amendment  of  1892  (set  forth  in  225  U.  8. 
671)  extended  the  prohibition  to  Inelude 
ala,  beer,  and  iiitQskal\n%  Vva^^Tv  t:X  %ac| 
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kind,  M  well  as  ardent  spirita  and  wine, 
lSO]and  added  a  clause  'fixing  tlM  Tenne 
for  complainto,  arreeta,  and  triala,  includ- 
ing a  special  provision  that  complaints  for 
offenses  committed  in  the  Indian  territory 
should  be  made  before  the  United  States 
court  commissioner,  or  commissioner  of  the 
eircuit  court  of  the  United  States,  residing 
aearest  the  place  where  the  offense  was 
oommitted.  llie  penalty  under  this  aet»  as 
under  f  2139,  Rey.  Stat.,  is  imprisonment 
for  not  more  than  two  years  and  fine  of 
not  more  than  $300  for  each  offense. 

Next  in  chronological  order  was  the  act 
of  March  1,  1896  (chap.  146,  28  Stat  at 
L.  693),  the  title  of  which  Is— ''An  Act  to 
Provide  for  the  Appointment  of  Addition- 
al Judges  of  the  United  States  Court  in 
the  Indian  Territory,  and  for  Other  Pur- 
poses." Section  8  (set  forth  226  U.  & 
672)  provides  inter  alia,  that  any  per- 
son carrying  into  the  territory  any  vinous, 
malt,  or  fermented  liquors  or  other  in- 
toxicating drinks,  shall  upon  conviction  be 
punished  by  fine  not  exceeding  $600  and  by 
imprisonment  for  not  less  than  one  month 
nor  more  than  five  years.  Other  sections 
have  to  do  with  the  creation  of  judicial 
districts  in  the  territory,  the  establishment 
of  courts,  the  appointment  of  judges,  at- 
torneys, marshals,  clerks,  etc.  Section  4 
adopts  the  criminal  law  provisions  of  Mans- 
field's Digest  of  General  Laws  of  Arkansas, 
with  certain  reservations.  And  §  13  de- 
clares "that  none  of  the  provisions  of  any 
other  acts,  or  of  any  of  the  laws  of  the 
United  States,  or  of  the  state  of  Arkansas, 
heretofore  put  in  force  in  said  Indian  terri- 
tory, except  so  far  as  they  come  in  con- 
fiict  with  the  provisions  of  this  act,  are 
intended  to  be  repealed  or  in  any  manner 
affected  by  this  act,  but  all  such  acts  and 
laws  are  to  remain  in  full  force  and  effect 
in  said  territory." 

The  act  of  January  30,  1897  (chap.  109, 
29  Stat,  at  L.  606),  while  having  an  in- 
dependent title,— "An  Act  to  Prohibit  the 
sale  of  Intoxicating  Drinks  to  Indians,  pro- 
viding Penalties  Therefor,  and  for  Other 
Purposes," — was  manifestly  intended  pri- 
marily as  an  amendment  of  the  act  of  1892. 
lSl]*This  appears  from  a  comparison  of 
the  clauses  defining  the  acts  prohibited, 
from  the  circumstances  that  the  act  of  1897 
contains  no  provisions  of  its  own  prescrib- 
ing the  venue  for  complaints,  arrests,  and 
trials,  and  especially  from  the  provision  of 
its  2d  section,  "that  so  much  of  the  act  of 
tka  twenty-third  day  of  July,  1892,  aa  Is 
Inoonsistent  with  the  provisions  of  this  act. 
Is  hereby  repealed."  The  prohibition  is 
made  to  apply  to  sales  of  intoxicants  "to 
MBj  Indian  to  whom  allotment  of  land  has 
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be  held  in  trust  by  the  govemment,  or  to 
any  Indian,  a  ward  of  the  govemmcnt»  un- 
der charge  of  any  Indian  superintendent  or 
agent,  or  any  Indian,  including  mixed 
bloods,  over  whom  the  govemmenty  through 
its  departments,  exercises  guardianship;" 
and  the  familiar  prohibition  of  the  intro- 
duction of  intoxicants  "into  the  Indian 
country"  is  repeated,  with  the  addition  of 
the  following  new  elause:  *Whieh  term 
shall  include  any  Indian  allotment  while 
the  title  to  the  same  shall  be  held  in 
trust  by  the  government,  or  while  the 
same  shall  remain  inalienable  by  the  allotce 
without  the  consent  of  the  United  States.'' 
And  the  act  provides  that  any  person  vio- 
lating its  provisions  "shall  be  punished  by 
imprisonment  for  not  less  than  sixty  days, 
and  by  a  fine  of  not  less  than  one  hundred 
dollars  for  the  first  offense,  and  not  less 
than  two  hundred  dollars  for  each  offense 
thereafter." 

The  act  of  1896,  although  evidently  la 
pari  materia,  is  not  mentioned  in  the  act  of 
1897.  This  circumstance,  coupled  with  the 
fact  that  the  latter  act  contains  an  exprew 
repealing  clause,  is,  we  think,  negatively 
significant  upon  the  question  of  implied  re- 
peal. In  our  opinion  the  act  of  1897  was 
not  intended  to  take  the  place  of  |  8  of 
the  act  of  1895  after  the  manner  of  a  re- 
vision, and  there  is  no  such  complaia  re- 
pugnance as  to  render  it  clear  that  that 
section  was  intended  to  be  repealed  in  ioio. 

It  is  contended  that,  while  the  act  of 
1892  covered  the  'subject  of  the  intro-[181 
duction  and  sale  of  intoxicating  lliiaort  In 
Indian  country,  and  was  applicable  to  the 
Indian  territory  because  it  was  Indian 
country,  the  passage  by  Congress  of  the 
act  of  1895, — a  special  act  applicable  to  the 
territory  by  name,  and  covering,  by  its  8th 
section,  the  general  subject  of  the  introduc- 
tion and  sale  of  intoxicating  liquors  there- 
in,— necessarily  superseded  the  former  act, 
so  far  as  the  territory  was  concerned. 

To  show  the  purpose  that  Congreas  had 
in  mind  in  passing  this  act  of  1896,  the 
argument  is  that  prior  to  the  general  al- 
lotment act  of  February  8,  1887  (24  Stat 
at  L.  388,  chap.  119),  all  Indian  lands 
were  held  in  common  by  the  Indian  tribes; 
that  soon  thereafter  it  came  to  be  ques- 
tioned whether  8  2139,  Rev.  Stat.,  as  amend- 
ed by  the  1892  act,  would  apply  to  an 
Indian  allottee  and  his  allotment  under  the 
1887  act,  for  the  reason  that  upon  allot- 
ment thereunder  the  individual  Indian  be- 
eame  a  citizen  of  the  United  States,  and 
his  allotment  ceased  to  be  Indian  country 
under  the  accepted  definition  (Bates  v. 
Clark,  96  U.  S.  204,  24  L.  ed.  471;  Ex 
parte  Crow  Dog  [Ex  parte  Kang-QI-Shm- 
Qal  109  U.  S.  666,  27  L.  td.  1080,  3  Sup. 
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Ci.  Rep.  396),  becauM  of  the  Indian  title 
having  been  eztinguiihed;  that  beginning 
with  the  act  of  March  8,  1898  (27  Stat,  at 
L.  646,  646,  chap.  209),  Oongrees  began  to 
eontemplate  the  allotment  In  ioTeralty  of  all 
lands  within  the  Indian  territory,  and  to 
look  forward  to  the  nltimate  ereation  of 
a  new  state  out  of  that  territory;  that  it 
was  supposed  that  the  eifeet  of  allotment 
would  be  the  same  as  under  the  1887  act, 
in  that  the  lands  allotted  would  cease  to  be 
Indian  country;  and  that  henoe  Congress 
passed  f  8  of  the  1896  act,  in  order  that 
the  people  residing  In  Indian  territory 
migut  not  be  left  without  protection  against 
tlie  introduction  and  sale  of  intoxicants 
when  the  1892  act  should  become  inopera- 
tive because  of  the  extinguishment  of  the 
Indian  titles.  This  argument  is  ingenious, 
and  has  much  force;  but  it  takes  too  litle 
account,  we  think,  of  f  IS  of  the  act  of 
1895,  above  quoted. 

288]  ^Assuming  all  that  is  elaimed  as  to 
the  general  object  that  Congress  had  in 
view  during  these  years  when  the  Indian 
territory  waa  in  a  transition  state,  it  seems 
to  us  safer  to  rely  upon  the  words  of  the 
several  acts  of  1892,  1896,  and  1897  in 
order  to  determine  the  true  intent  and 
meaning  of  the  lawmaker.  If  Congress,  in 
enacting  the  8th  section  of  the  act  of  1895, 
liad  intended  to  totally  supersede  the  act 
of  1892  as  to  the  Indian  territory,  that 
purpose  would  naturally  have  been  express- 
ed in  plain  terms.  And  so  would  the  act  of 
1897  presumably  have  expressed  the  purpose 
to  supersede  and  repeal  that  section,  if  such 
purpose  hsd  existed.  The  very  fact  that 
Congress  contemplated  that  the  situation  in 
Indian  territory  was  but  temporary,— that 
either  because  of  statehood,  or  because  of 
the  allotment  of  the  Indian  lands  in  sev- 
eralty, the  necessity  for  retaining  these 
prohibitory  laws  upon  the  statute  book 
would  not  long  continue, — ^tends  to  negative 
a  desire  on  the  part  of  Congress  to  present- 
ly repeal  either  of  them;  and  therefore  re- 
buts the  presumption  of  an  implied  repeal 
of  one  act  by  the  other. 

It  seems  to  us,  upon  the  whole,  that  dur- 
ing this  transition  period  preceding  the  ad- 
mission of  Oklahoma  as  a  state,  the  several 
acts  referred  to  were  intended  to  and  did 
stand  together,  excepting  so  far  (if  at  all) 
as  they  were  necessarily  repugnant  one  to 
the  other;  that  is  to  say,  the  act  of  1892,  as 
amended  in  1897,  on  the  one  hand,  mak- 
ing "Indian  country^  (a  term  defined  in 
Bates  V.  Clark,  supra;  Clairmont  v.  United 
SUtes,  226  U.  S.  651,  568,  66  L.  ed.  1201, 
1204,  32  Sup.  Ct.  Rep.  787,  and  cases  eitad) 
the  test  of  the  prohibition  respecting  the 
introduction  of  intoxicants;  and  tlis  act 
«l  1696,  on  the  other  hand,  employiag  the 
•9  Ifc  •d. 


territorial  test,  irrespective  of  whether  it 
was  or  continued  to  be  Indian  country. 

We  thus  come  to  consider  the  effect  of 
the  enabling  act  of  June  16,  1906  (chap. 
3336,  84  SUt.  at  L.  267),  and  the  admission 
of  Oklahoma  aa  a  state  thereunder,  which 
occurred  November  16,  1907. 

^"Tha  pertinent  clauses  of  the  act  itiay[184 
be  found  in  226  U.  &  677,  56  L.  ed.  1264,  32 
Sup.  Ct  Rep.  709,  the  elausa  respecting 
liquor  prohibition  being  especially  impor- 
tant. We  should  also  note  the  proviso  in 
the  1st  section,  that  nothing  in  the  state 
Constitution  should  '^  construed  to  limit 
or  impair  the  rights  of  person  or  property 
pertaining  to  the  Indians  of  said  territories 
(to  long  as  such  rights  shall  remain  un- 
extinguished) or  to  limit  or  affect  the  au- 
thority of  tha  government  of  the  United 
States  to  make  any  law  or  regulation  re- 
specting such  Indians,  their  lands,  prop- 
erty, or  other  rights  by  treaties,  agreement, 
law,  or  otherwise,  which  it  would  have  been 
competent  te  make  if  this  act  had  never 
been  passed."  And  also  this  clause  from  the 
21st  section:  "All  laws  in  force  in  tho 
territory  of  Oklahoma  at  the  time  of  the 
admission  of  said  state  into  the  Union  shall 
be  in  force  throughout  said  state,  except  aa 
modified  or  changed  by  this  act  or  by  the 
Constitution  of  the  state,  and  the  laws  of 
the  United  States  not  locally  inapplicable 
shall  have  the  same  force  and  effect  with- 
in said  state  as  elsewhere  within  the  United 
sUtes." 

It  is  suggested,  rather  than  argued,  that 
the  reservation  of  "the  authority  of  the 
government  of  the  United  States  to  make 
any  law  or  regulation  respecting  such  Indl- 
ans,  their  lands,  property,  or  other  rights, 
by  treaties,  agreement,  law,  or  otherwise, 
which  it  would  have  been  competent  to 
make  if  this  act  had  never  been  passed," 
evidences  a  purpose  not  to  preserve  furior 
laws  or  regulations  respecting  the  Indiana. 
But  this  is  sufficiently  answered  by  what 
was  said  in  Ex  parte  Webb,  225  U.  S.  668, 
682,  66  L.  ed.  1248,  1256,  82  Sup.  Ct  Rep. 
769,  where  the  view  of  the  court  was  ex- 
pressed as  follows:  "It  is  contended  that 
this  does  not  preserve  the  existing  laws  and 
regulations  respecting  the  Indians,  but  rath- 
er excludes  the  inference  of  their  continued 
force  and  existence  by  indicating  a  purpose 
on  the  part  of  Congress  to  ther^ter  enact 
regulations  for  the  protection  of  the  Indi- 
ans in  Oklahoma  if  necessity  requires. 
This,  we  think,  is  an  *inadmissible[lS8 
construction.  We  deem  it  unreasonable  to 
suppose  that  Congress,  possessing  the  con- 
stitutional power  and  recognixing  the  moral 
duty  to  make  laws  and  regulations  respect- 
ing the  Indians,  and  having  already  estab- 
liabad  lam  laid  Y«c^%VN»ea  ^  ^dB&ak  ~ 
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ter  applicable  in  the  territory,  including 
some  that  were  establiflhed  by  treaties  and 
agreements,  should  resolve  to  wipe  them  out, 
and  thereby  impose  upon  future  Congress 
es  the  labor  and  difficulty  of  establishing 
other  proper  laws  and  regulations  in  their 
stead.  In  our  opinion,  the  purpose  express- 
ed in  the  proviso  to  reserve  to  the  govern- 
ment of  the  United  States  the  authority 
to  make  laws  and  regulations  in  the  future 
respecting  the  Indians  is,  under  the  cir- 
cumstances, evidence  tending  to  negative 
a  purpose  to  repeal  by  implication  the  ex- 
isting laws  and  regulations  on  the  subject." 

When  it  is  recalled  that  the  new  state 
was  made  up  by  combining  two  terriuiries 
theretofore  separately  existing  under  dif- 
ferent systems  of  laws,  one  of  them  being 
largely  inhabited  by  Indian  tribes,  with 
whom  numerous  treaties  had  previously  been 
made,  diflTering  from  each  other  in  many  re- 
spects, but  each  recognizing  to  some  extent 
the  propriety  of  restricting  the  liquor  traffic, 
the  importance  of  these  clauses  in  the  en- 
abling act — read,  as  they  of  course  must 
be  read,  in  connection  with  the  restriction 
of  the  manufacture  and  sale  of  liquors 
within  those  parts  of  the  state  known  as 
the  Indian  territory  and  the  Osage  Indian 
Reservation  for  a  period  of  twenty-one 
years,  imposed  upon  the  new  state  by  f  3 
of  the  act — is  very  evident. 

In  the  Webb  Case,  as  appears  from  the 
opinion,  p.  676,  the  government  conceded 
that  the  act  of  1895  had  been  repealed  by 
the  enabling  act  and  the  admission  of  the 
state  thereunder,  saving  so  far  as  it  pro- 
hibited the  carrying  of  intoxicating  liquors, 
etc.,  from  another  state  into  the  territory. 
The  statement  to  the  like  effect  in  the 
286]  'opinion,  p.  681,  was  made  in  view  of 
this  concession;  but  we  see  no  reason  for  re- 
calling it.  The  language  used  was:  "No 
doubt  the  enabling  act,  followed  by  the 
adoption  of  the  Constitution  therein  pre- 
scribed and  the  admission  of  the  new  state, 
had  the  effect  of  remitting  to  the  state 
government  the  enforcement  of  the  pro- 
hibition respecting  the  manufacture,  sale, 
barter,  etc.,  of  intoxicating  liquors  with- 
in the  state,  and  respecting  commerce 
in  such  liquors  conducted  wholly  with- 
in the  state;  and  to  the  extent  that 
the  scheme  of  prohibition  established 
by  the  enabling  act  covered  the  same 
field  that  had  been  covered  by  the  act  of 
1895,  the  latter  act  must  be  considered  as 
impliedly  repealed."  But  this  had  reference 
only  to  the  act  of  1895,  and  not  to  the  act 
of  1897,  it  having  previously  been  stated 
in  the  opinion  (p.  676)  that  since  f  2139, 
S€v.  8Ut,  mnd  th§  net  of  1S97,  oonUlned 


provisions  respecting  the  sale  of  intoxieai- 
ing  liquors  to  Indians,  and  in  this  and  per- 
haps in  other  important  jespects  covered 
ground  not  covered  by  the  act  of  1896t  we 
must  not  be  understood  as  deciding  that 
those  prohibitions  were  no  longer  in  foree 
within  what  was  the  Indian  territory. 

But,  because  the  act  of   1896   was   im- 
pliedly repealed  with  respect  to  intrastate 
manufacture  and  traffic,  it  does  not  neces- 
sarily   follow    that    the    act    of    1892,    m 
amended  in  1897,  was  likewise  repealed  in 
respect  of  that  traffic,  by  the  enabling  aet 
and  the  admission  of  the  state.    The  one 
was  a  territorial  prohibition  applicable  ta 
the  Indian  territory  because   made  so  by 
Congress,   irrespective  of   other   considera* 
tions;    while  the  other  act,   applicable  t» 
Indian  country  throughout  the  states  ani 
territories  generally,  happened  to  be  appli- 
cable to  the  Indian  territory  because  that 
was  Indian  country.    But,  as  already  point- 
ed out,  in  passing  the  enabling  act.  Con* 
gress  knew  that  if,  and  when,  and  so  far  as, 
portions  of  the  Indian  territory  ceased  to  be 
Indian  country,  the  acts  of  1802  and  1897 
would  cease  to  apply,  irrespective  *of[2S7 
statehood;  and  on  the  other  hand,  must  be 
deemed  to  have  intended    that    the    estab- 
lishment of  statehood  should  repeal  the  aet 
of  1896  with  res'pect  to  matters  wholly  in- 
trastate, because  that  act    (whatever  rea- 
sons may  have  moved  Congress  to  enact  it) 
was,  by  its  terms,  applicable  to  the  terri- 
tory as  a  territory  and  as  a  whole,  irre* 
spective  of  whether  it  was  Indian  country; 
and  this  kind  of  internal  prohibition  of  the 
liquor  traffic   would   naturally   cease  with 
statehood,   because   inconsistent   with   local 
self-government  and  with  equality  betweee 
the  states. 

The  terms  of  the  act  of  January  30,  1897, 
show  that  it  was  especially  designed  to 
provide  for  the  changes  consequent  upon 
the  adoption  of  the  policy  of  allotting  the 
Indian  lands  in  severalty.  Ilallowcll  T. 
United  SUtes,  221  U.  S.  317,  55  L.  ed. 
750,  31  Sup.  Ct  Rep.  587.  This  policy  was 
in  progress  in  the  Indian  territory  at  the 
time  of  the  passage  of  the  Oklahoma  en- 
abling act.  The  history  has  been  so  recent- 
ly rehearsed  that  it  need  not  be  here  re- 
peated. Tiger  v.  Western  Invest.  Co.  221 
U.  S.  286,  300,  302,  55  L.  ed.  laS,  743,  744, 
31  Sup.  Ct  Rep.  578;  ITeckman  v.  United 
SUtes,  224  U.  S.  413,  435,  50  L.  ed.  820, 
828,  32  Sup.  Ct.  Rep.  424:  Blullen  t. 
United  States,  224  U.  6.  448,  56  L.  ed.  834, 
82  Sup.  Ct  Rep.  404;  Goat  v.  United 
SUtes,  224  U.  S.  458,  56  L.  ed.  641,  32  Sop. 
Ct.  Rep.  541 ;  Deming  Invest.  Co.  t.  United 
EtaAM»  224  U.  &  471,  66  L.  ed.  847,  22 
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Bup.  CL   Rep.   MS.       Every  conBidnatior  *UinTBD  BTATE8,  PUT.  ta  BiT,[llff 

■rising  out  of  the  goTemmentAl  guardiui  ▼• 

■bip    over    the    Indiana,    end    control    OTCi  ALFRED  SHEUiIIY. 
their   lands,  indicated  tbat  as  to  tliem  th< 

liquor  prohibition  ibould  be  mmintAlned  aft  (See  S.  0.  Reporter'a  ed.  23ft-243.) 
er  atatehood,  mo  far  ai   It  mi  eonBiatem 

with  the  control  of  the  aUte  over  iU  in  Intei«»I  rerenne  —  mumfactim  Mt 
ternal  police.  The  act  of  1892,  >a  anendet  2J'''""  —  pfohiiiUon. 
in  1897,  ooncededly  remalna  in  force  ii  V^  I!?"??"'"?,  *'  "u'  'f'^""",  •* 
othe.  .Ute,  where'the^ia  Indian  eountr,  ^'r/^rKLTa^^L^lTf^^^^'S 
or  governmental  tniateeihip  over  Indiai  ppjun,  f^,  ,mo£ing  pnrpoaei  within  Uia 
lands  or  guardianship  over  the  Indiana  meaning  of  the  act  of  1890,  October  1  (£• 
United  States  v.  Sutton,  216  D.  a  291,  296  SUL  al  L.  567,  chap.  1244,  U.  S.  Comp. 
B4  L.  ed.  200,  202,  30  Sup.  Ct.  Rep.  113  SUt.  1901,  p.  2226),  S  3S,  levying  as  In- 
Buch  legislation  ia  of  undoubted  conatitn  ternal  revenue  Ux  upon  all  opium  manu- 
tionslity.  United  States  v.  Kagama,  llg  U  'act^red  i"  "le  United  SUtea  for  imoldog 
8.  375,  383,  30  L.  ed.  228, 231, 8  Sup. «.  Bep  P""^?"-  ."^  prohihitiBB  «iy  peraon  fnnn 
1100;  EX  parU  Webb,  supra.  Th.  prohib^  f^lS  iVrUnrttd^X^TaTd  wh'o  £:! 
tion  against  introducing  liquor  into  th<  ^^t  given  the  bond  required  by  the  Corn- 
Indian  country  haa  been  conaiatoitly  ad  miaafoner  of  Internal  Revenue. 
SS8]hered  *to  tor  many  years,  with  bene  IFederal  taxation  nnerallr.  see  InteToal  Mtf 
acial  reaulta  ao  far  aa  the  welfare  of  thi  •""•■  >»  I"*"*  S"'-  «•  1W*-J 
Indiana  ia  ooneamed.  ^^ 

Ail  of  tbeae  conaiderationa  were  preanm.  ''        *w-i 
ably  in  the  mind  of  Congreaa  whan  it  paaaed 

the  enabling  act,  and  they  are  ineonaiatenl  *»«»«*  AprU  11,  1»18.     Decided  May  t^ 

with   any  tacit  purpoae  to  repeal  the  aeti  1813. 
of  1892  and   1807.    The  liquor  prohibition, 

■o  far  as  it  concerns  the  Indiana,  haa  al-  T  N  ERROR  to  the  District  Oonrt  «l  tlw 

ways  been   deemed  one  of  the  peculiar  re-  1    United  SUte*  for  the  Southern  Dtotrisl 

sponsibilities  of  the  gnvemment  at  Waah-  "*  New  York  to  review  a  Jndgnient  suatalB- 

ington,  and  it  may  easily  be  believed  that  *»§  »  demurrer  to  an  indictment  ehargtllg 

Congreaa  felt  reluctant  to  delegate  the  sub-  *"»    nnUwful    manufacture    o*    opium    ioi 

ject-matter  wholly  to  the  aUte  government  •■J^"8  purpoaea.    Affirmed, 

that  was  about   to  be  eaUbllahed  in   the  ^^  '•**•  •"  •^*^  '"  *•"  "•P'"'"' 

Indian  territory;  especially  aa  the  aams  sub-  Aaaiatant  Attorney  Qeneral  Hkrr  aignad 

ject-matter  in  other  atatea  remained,  aa  it  the  oanae  and  filed  a  brief  for  plaintiff  in 

atill   remains,  under   Federal  control.  error. 

In  United  SUtea  Exp.  Co.  ».  Friedman,  jjr.  Robert  M.  Koor*  argued  tha  omm 

112  C.  G.  A.  218,  191   Fed.  878,  the  elr-  and  filed  a  brief  for  defendant  la  error. 
cuit  court  of  appeala  for  the  eighth  circuit 

held  that  the  enabling  act  did  not  repeal  Mr.  Jnatlee  PlUwj  deUvered  tha  opinion 

the  act  of   1897,  at  least,  with  reapeet  to  of  the  court: 

the  introduction  of  liquor  Into  the  Indian  We  have  hare  under  review  a  Jndg- 
eountry  from  points  outside  the  atate.  In  Dtent  of  the  district  court  sustaining  a  da- 
Hosier  ▼.  United  States,  117  C.  C.  A.  162,  muriar  to  two  eounta  of  an  Indietmant 
198  Fed.  54,  the  same  court  held  the  act  of  'or  a  violation  of  |  SS  of  the  act  of  Con- 
1807  to  be  in  force  withia  tha  atata  ao  far  ?««  approved  October  1,  1890  (chap.  1B44, 
as  relatea  to  the  aale  of  liquors  to  Indians.  28  Stat  at  L.  687,  820,  U.  8.  Comp.  Stat. 


[^pon  the  whole,  while  the  matter  is  not 


laoi. 


free    from    difBculty,    it    aeema    te    ua    the        '^*^^'  wt  ia  tha  a»ealled  UeKinley  tariff 
better  argument  is  against  the  implied  re-     ["'  "^  P""ided  for  the  tariff  dntiea  to 
It  follow,  that  tba   District  Court    '••P'i'l  upon  articlea  imported  from  foreign 
Muntriea,     and    also     for    the    coUaetlon 


I  holding  the  acta  in  question,  i 


'of   eartain   internal   revenue   taxea.  [140 


I  2139,  Rev.  Stat.,  a.  amended  by  tha  acta      "    r,^"   "7.^. 

of  1862  and  1897,  to  ha  no  longer  m  force,  ,i^  „pe„'Ued.    Section  38  reads  «  hi? 

and  erred  in  sustaining  the  demurrer  to  the  ^„.    "That  ao  intamal-revenue  tax  of  tM 

Indictment.     The  judgment  should   be   re-  lou^^  j^r  pound  shall  be  levied  and  eol- 

versed  and  the  cauae  remanded  for  farther  ected  upon  all  opium  manufactnred  is  the 

proceedings  in   accordanaa  with  tha  viawa  United   Statea  tor  amoklng  purpoaea;   Mid 

above  expreaaed.  lo  person  ahall  engage  in  aneb  v>.-c:<al'utaia% 

Judgment  reveraad.  «b»  U  w*  &  (jVOmk.  A  ^ft*  \W«a&.  ^todMb. 
•7  I.  •*  Vl«l 
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•nd  who  has  not  given  the  bond  required 
by  the  GommiMioner  of  Internal  Beyenue." 

The  counte  in  queetion  are  the  second 
And  third  counte  of  the  indictment.  The 
former  of  these  avers  (omitting  formal  mat- 
ters) .that,  without  having  given  bond,  etc., 
the  defendant  "did  engage  in  the  manufac- 
ture of  opium  for  smoking  purposes,  in 
and  by  employing  and  using  the  process 
by  means  of  which  yen  shee,  which  is  the 
product  or  ashes  which  remains  after  pre- 
pared, or  smoking,  opium  has  been  used 
and  smoked  by  the  smoker,  is  dissolved  in 
water  after  having  been  permitted  to  re- 
main in  solution  in  water  in  any  receptacle 
or  vessel  for  a  period  of  time ;  furthermore, 
by  means  of  which  the  said  aqueous  solu- 
tion of  yen  shee  is  strained  and  purified 
so  as  to  remove  from  the  said  solution  all 
matter  which  is  foreign  to  such  opium  as 
may  be  contained  in  the  said  yen  shee, 
such  matter  consisting  of  the  product  pro- 
duced as  the  result  of  the  partial  combus- 
tion of  prepared,  or  smoking,  opium  in  the 
course  ol  its  use  by  the  smoker  for  smok- 
ing purposes,  and  by  means  of  which  the 
said  aqueous  solution  of  yen  shee  thus 
strained  and  purified  is  heated  and  cooked 
in  any  receptacle  or  vessel  for  a  period 
of  time  and  until  a  product  is  produced  as 
the  result,  among  other  things,  of  the  evap- 
oration of  a  part  of  the  aqueous  content 
of  the  said  solution  in  the  course  of  such 
heating  and  cooking,  which  said  product 
thus  remaining  is  smoking,  or  prepared, 
opium  of  an  inferior  grade,  and  which  said 
product  resembles  in  appearance  and  con- 
sistency thick  molasses,  and  is  opium  for 
241]smoking  'purposes,  against  the  peace 
of  the  United  States  and  ^eir  dignity,  and 
contrary  to  the  form  of  the  statute,"  etc. 

The  third  count  charges  that  the  defend- 
ant, without  having  given  bond,  etc.,  "did 
engage  in  the  manufacture  of  opium  for 
smoking  purposes,  in  and  by  employing 
and  using  a  process  by  means  of  which  a 
high-grade  smoking  opium  is  dissolved  in 
water  in  any  receptacle  or  container;  and 
yen  shee,  which  is  the  product  of  the  par- 
tial combustion  of  smoking,  or  prepared, 
opium,  remaining  when  the  smoker  has 
used  such  smoking,  or  prepared,  opium  for 
smoking  purposes,  is  in  like  manner  dis- 
solved in  water,  in  any  receptacle  or  con- 
tainer, and  the  said  aqueous  solution  of 
yen  shee  is  strained  and  purified  so  that 
all  substances  contained  therein  which  are 
foreign  to  the  opium  content  in  the  said 
solution,  and  to  the  water  therein  con- 
tained, are  removed,  and  which  said  sub- 
stances so  removed  consist  of  the  product 


the  eoorse  of  its  use  by  the  smoker  for 
smoking  purposes;  and  the  said  prooeaa  is, 
further,  that  the  said  aqueous  solution  of 
yen  shee  thus  strained  and  purified  is 
mixed  with  the  aforesaid  solution  of  hi|^- 
grade  smoking,  or  prepared,  opium,  and 
the  two  solutions  thus  mixed  and  oombined 
are  heated  and  cooked  in  any  reeeptaele  or 
vessel  over  a  slow  fire  until  a  product  is 
produced  by  such'  heating  and  cooking  and 
by  the  evaporation  of  a  part  of  the  aqueous 
content  of  the  said  oombined  solution,  whieh 
has  the  consistency  and  appearance  of  thick 
molasses,  and  which  said  product  Is  known 
as  smoking,  or  prepared,  opium,  and  which 
skid  product  is  opium  prepared  for  smok- 
ing purposes;   against,"  etc. 

This  indictment  seems  to  have  been 
framed  with  the  object  of  indirectly  review- 
ing Shelley  v.  United  States,  117  C.  C.  A. 
294,  198  Fed.  88,  where  the  circuit  court  of 
appeals  for  the  second  circuit  reversed  a 
conviction  that  had  been  had  in  the  dis- 
trict court  under  a  previous  indictment, 
upon  -'grounds  succinctly  expressed  in[242 
the  opinion,  as  follows:  "It  appears  that 
when  smoking  opium  has  been  produced,  it 
may  be  smoked  more  than  once.  That  is  to 
say,  the  residuum  left  after  a  first  smoking 
may  be  simply  heated  and  smoked  again. 
If  to  this  residuum  (known  as  yen  shee) 
some  additional  smoking  opium  is  added, 
each  time  it  is  reheated,  the  process  of 
resmoking  may  be  continued  longer.  We 
are  of  the  opinion  that  the  mere  mixing- 
of  smoking  opium  with  the  residue  of  opium 
that  has  been  smoked,  and  heating  the  same, 
is  not  a  'manufacture  of  opium  for  smoking 
purposes'  within  the  meaning  of  the  stat- 
ute. The  manufacture  which  the  statute 
contemplates  is  complete  when  from  the 
crude  opium  there  has  been  produced  the 
smoking  opium,  with  which  alone,  as  de- 
fendant contended,  he  operated,  in  its  un- 
smoked  and  smoked  condition.  .  .  .  We 
think  there  was  error  in  the  refusal  to 
charge  that,  if  the  jury  found  that  defend- 
ant only  mixed  smoking  opium  with  the 
residue  whieh  remains  after  smoking,  his 
act  was  not  a  manufacture  of  opium  for 
smoking  purposes  within  the  meaning  of  the 
statute." 

It  appears  that  the  primary  manufacture 
of  opium  for  smoking  purposes  is  done  by 
treating  crude  opium  in  such  manner  as 
to  convert  it  into  a  different  form,  thus 
rendering  it  fit  for  smoking.  It  is  conced- 
ed that  this  manufacture  is  subject  to  the 
tax  prescribed  by  §  36  of  the  act  of  1890. 
And  see  Marks  v.  United  States,  116  C.  C. 
A.  260,  196  Fed.  476.    The  counts  now  under 


prodoeBd  M  the  result  of  the  partial  com- 1  consideration    describe    two    processes    by 
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after  smoking  (yen  shee)  may  be  recon- 
▼erted  into  a  fonn  fit  for  tmoking,  in  tbe 
one  caae  bj  diasolving  it  in  water,  strain- 
ing and  purifying  the  solution  so  as  to  re- 
moYS  foreign  matter,  and  then  heating  and 
eooking  the  refined  solution,  and  therdiy 
producing  an  inferior  grade  of  smoking 
opium;  the  other  process  differs  in  that  an 
admixture  of  smoking  opium  of  a  hi^ 
grade  is  empk^yed  together  with  the  yen 
•hee. 

94S]  *In  the  argument  counsel  discussed 
the  proper  definition  of  the  term  "manu- 
facturing," citing  Kidd  y.  Pearson,  128  U. 
8.  1,  20,  82  L.  ed.  846,  860,  2  Inters.  Com. 
Rep.  232,  9  Sup.  Ct.  Rep.  6;  and  United 
States  y.  K  C.  Knight  Co.  166  U.  S.  1,  14, 
89  L.  ed.  826,  829,  16  Sup.  Ct  Rep.  249;  to 
which  may  be  added  Anheuser-Busch  Brew- 
ing Assa  Y.  United  States,  207  U.  &  666, 
669,  62  L.  ed.  836,  837,  28  Sup.  Ct  Bep.  204, 
which  had  to  do  with  the  drawback  proyi- 
sion  of  the  McKinley  law  (26  Stat  at  L. 
667,  617,  chap.  1244,  f  26). 

But,  aside  from  the  general  principle  that 
criminal  statutes  ought  not  to  be  extended 
by  construction,  we  have  here  the  additional 
consideration  that  this  statute  was  primari- 
ly designed  as  a  taxing  act.  Section  36 
must  be  read  in  connection  with  the  accom- 
panying administratiYe  proYisions,  which 
render  it  clear  that  the  tax  was  designed  to 
yield  substantial  rsYenue,  and  not  merely  or 
primarily  to  prohibit  the  manufacture  of 
smokinff  opium.  It  may  easily  be  be- 
licYed  wat  if  (irrespective  of  constitutional 
limitations  upon  its  power)  Congress  were 
undertaking  to  stamp  out  the  practice  of 
opium  smoking,  it  might  prohibit  such  proc- 
esses of  reclaiming  as  were  charged  against 
the  defendant  in  the  second  and  third  counts 
of  this  indictment  But  it  is  not  so  easy  to 
believe,  in  the  absenoe  of  clear  language 
requiring  such  a  construction,  that  in  pre- 
scribing a  rcYcnue  tax  upon  the  manufac- 
ture of  opium  for  smoking  purposes,  it  in- 
tended to  subject  the  same  substance  more 
than  once  to  the  tax,  or  to  require  sur- 
veillance over  opium-smoking  resorts^ ^n 
which,  it  would  seem,  such  treatment  id  the 
residuum  might  most  readily  be  condueted, 
— the  same  as  over  a  factory  or  other  es- 
tablishment where  the  primary  conversion 
of  erude  opium  into  smoking  opium  is  eon- 
ducted. 

Of  course  the  prohibition  is  not  more 
extensive  than  the  taxing  clause;  and  so 
we  are  satisfied  that  the  offenses  charged 
in  the  second  and  third  connte  of  this  in- 
dictment are  not  within  the  denunciation 
of  f  86  of  the  act 

Judgtnemt  Mttnatd^ 
0f  It.  ed. 
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(See  a  0.  Reporter's  ed.  244-264.) 

Judgment— rea  judicata. 

A  decree  in  a  suit  brought  by  the  United 
States,  throt^h  the  procurement  of  the 
Secretary  of  War,  subsequent  to  tiie  enaet- 
ment  of  the  river  and  harbor  aet  of  March 
8,  1890  (80  Stat  at  L.  1121,  ehap.  426), 
upon  which  the  biU  relied,  refusing  to  en- 
join the  replacement  of  a  bridge  eonstrueted 
over  the  Onio  river,  confomutbly  to  the  aet 
of  July  14,  1862  (12  Stat,  at  L.  669,  chap. 
167),  which  contained  no  reservation  of  tiM 
right  to  repeal  or  amend,  is  a  conduaive 
determination  as  asainst  the  Secretly  of 
War,  when  attempting,  under  the  supposed 
authority  of  f  18  of  such  river  and  narbor 
act,  to  compel  alterations  in  the  bridge  In 
the  interest  of  navigation,  that,  in  tbe  ab- 
sence of  changed  oonditions»  the  structure  is 
not  subject  to  that  aet 
[For  oUMr  cas«k  see^Jiidfmeat  III.  J»  la 
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Argued  Oetober  19  and  20,  1911.    Deeidad 

June  10,  1918. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  SUtes  for  the  Northern  Distrlel 
of  Weet  Virginia  to  review  a  Judgment  di- 
recting a  verdict  of  not  guilty  in  a  criminal 
prosecution  for  refusing  to  alter  a  bridge 
over  the  Ohio  river,  as  directed  1^  the  Sea- 
rotary  of  War.  Afflrmed. 
The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  Qeneral  Harr  argued 
the  cauae  and  61ed  a  brief  for  plaintiff  in 
errof. 

Mr.  B.  H.  Ambler  argued  the  cause,  and* 
with  Messrs.  W.  W.  Van  Winkle  and  Maaoa 
O.  Ambler^  filed  a  brief  for  defendant  ia 
error: 

The  drenit  court  had  fuB  Jurisdiction  el 
the  suit  in  equity,  or  information  in  ehaato- 
ery. 

1  Street,  Fed.  Eq.  Pr.  ff  186-188;  Okla- 
homa ex  reL  West  t.  Oulf,  C.  A  8.  F.  B. 
Co.  220  U.  a  290,  66  L.  ed.  469,  81  Sup. 
Ct  Repc  487,  Ann.  Cas.  1912  0,  624;  Okla- 
homa T.  Atchison,  T.  4  &  F.  R.  Oo.  220 


NoT& — On   oonelusiveness   of   Judgmanta 

Cnerally — see  notes  to  Sharon  t.  Twrjt  1 
RjL  672;  Bollong  v.  Schuyler  Nat  Baal^ 
8  L.RJL  142;  Wiese  v.  San  Francisco  Mil* 
steal  Fund  Soe.  7  L.R.A  677;  Morrill  t, 
Morrill,  11  L.RA.  166;  Shores  v.  Hooper, 
11  LJLA.  808;  Bank  of  United  SUtca  t. 
Beverly,  11  L.  ed.  U.  a  76;  Johnson  Steel 
Street  Rail  Co.  v.  Wharton^  S&  1a.  %L.^.%. 
«2ft)   and  «aQ!Cb«nL  1^,  ^«U  ^i^  ^*  TW»a^ 
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V.  8.  277,  65  L.  ed.  465,  31  Sup.  Gt.  Rep. 
4S4;  £x  parte  Young,  209  U.  S.  162,  52 
L.  ed.  730,  13  LJLA.(N.S.)  032,  28  Sup. 
Ct  Rep.  441,  14  Ann.  Cks.  764;  Dobbins  v. 
Los  Angeles,  195  U.  S.  223-241,  49  L.  ed 
169-177,  25  Sup.  Ct  Repi  18;  PennsylTania 
▼.  Wheeling  &  B.  Bridge  Co.  13  How.  566, 
567,  14  L.  ed.  269,  270;  Atty.  Gen.  ▼. 
Cleayer,  18  Vet.  Jr.  211;  Crowder  y.  Tink- 
ler, 19  Vet.  Jr.  617,  13  Reyised  Rep.  267 ; 
Georgetown  y.  Alexandria  Canal  Co.  12  Pet. 
98,  9  L.  ed.  1015. 

When  the  United  Statet  inyoket  the  juris- 
diction of  a  court  and  submits  a  contro- 
versy, the  decision  is  at  binding  on  the  gov- 
ernment at  it  would  be  on  a  natural  person. 

United  States  v.  California  &  0.  Land 
Co.  192  U.  S.  355,  358,  48  L.  ed.  476,  478, 
24  Sup.  Ct  Rep.  266;  United  SUtes  v. 
CGrady,  22  Wall.  641,  22  L.  ed.  772; 
Buchanan  t.  Knoxville  &  0.  R.  Co.  18  C. 
C.  A.  129,  87  U.  S.  Appi  499,  71  Fed.  324; 
Gunter  y.  Atlantic  Coast  Line  R.  Co.  200 
U.  a  278,  292,  50  L.  ed.  477,  487,  26  Sup. 
Ot  Rep.  252. 

Res  judicata  may  render  straight  that 
which  it  crooked,  and  black  that  which  is 
white. 

Taxing  District  v.  Loague,  129  U.  S.  493, 
32  L.  ed.  780,  9  Sup.  Ct.  Rep.  327. 

Matters  which  haye  once  been  fully  inves- 
tigated between  the  parties,  and  determined 
by  the  court,  thall  not  be  again  contested. 

Baker  t.  Cummings,  181  U.  S.  117,  124, 
45  L.  ed.  776,  779,  21  Sup.  Ct.  Rep.  578; 
United  Statet  y.  Dalcour,  203  U.  S.  408, 
51  L.  ed.  248,  27  Sup.  Ct.  Rep.  58;  United 
Statet  T.  California  k  0.  Land  Co.  192  U. 
S.  355,  358,  48  L.  ed.  476,  478,  24  Sup.  Ct. 
Rep.  266. 

A  decision  upon  the  merits  deciding  issues 
in  equity,  under  full  pleading,  is  an  es- 
toppel upon  the  parties  to  the  record,  and 
it  conelusiye  upon  the  matters  adjudged,  as 
to  the  points  decided.  If  the  judgment  is 
admissible,  it  is  conclusive  of  all  the  mat- 
ters determined  by  it,  although  it  is  not 
pleaded. 

Southern  P.  R.  Co.  y.  United  States, 
168  U.  S.  1,  42  L.  ed.  355,  18  Sup.  Ct.  Rep. 
18. 

An  ittue  determined  by  a  decree  in  equity 
cannot  be  retried  in  a  collateral  action, 
although  the  evidence  upon  which  the  case 
wat  heard  is  in  the  record. 

Franklin  County  y.  German  Say.  Bank, 
142  U.  S.  93,  35  L.  ed.  948,  12  Sup.  Ct  Rep. 

147. 

All  the  authorities  agree  on  the  reasons 
wblcb,  in  most  instances,  exclude  the  record 
in  m  erimintd  ease  at  a  bar  in  a  ciyil  pro- 
o&ediag,  mi  eommoB,  lam. 
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Stone  y.  United  States,  167  U.  S.  178,  42 
L.  ed.  127,  17  Sup.  Ct  Rep.  778;  United 
States  y.  Zucker,  161  U.  S.  475,  479,  40 
L.  ed.  777,  16  Sup.  Ct  Rep.  641;  Chan- 
tangeo  y.  Abaroa,  218  U.  S.  476,  54  L.  ed 
1116,  31  Sup.  Ct.  Rep.  34;  Cbffey  y.  United 
Statet,  116  U.  S.  436,  29  L.  ed.  684,  6  Sup. 
Ct.  Rep.  437;  Herman,  Estoppel,  f  413; 
1  Freeman,  Judgm.  %  319 ;  Mitchell  y.  State, 
140  Ala.  118,  103  Am.  St  Rep.  19,  37  Sa 
76. 

A  judgment  in  a  civil  case  must  generally 
be  excluded  from  the  evidence  in  a  criminal 
prosecution,  because  the  parties  are  not  tht 
same;  and,  were  they  the  same,  it  would  hi 
improper  to  receive  a  judgment  in  a  civil 
case  as  evidence  of  the  commission  of  i 
crime  of  which  the  defendant  is  accused, 
for  the  reason  that  such  judgment  may  be 
founded  on  the  mere  preponderance  of  evi- 
dence, not  sufficient  to  satisfy  the  jury 
beyond  a  reasonable  doubt. 

Freeman,  Judgm.  §  319a;  Mitchell  v. 
State,  103  Am.  St  Rep.  23,  note. 

There  are  cases  in  which  a  party  charged 
with  larceny  has  sought  to  put  in  evidence 
a  decision  made  in  a  civil  suit  between  pri- 
vate persons,  €o  the  effect  that  he  was  the 
owner  of  the  property;  and  in  those  cases 
the  record  in  the  civil  suit  has  been  ex- 
cluded for  the  reason  that  the  parties  were 
not  the  same. 

Mitchell  V.  State,  103  Am.  St  Rep.  27, 
note. 

The  rule  excluding  a  judgment  rendered 
in  a  criminal  proceeding  from  evidence  in 
a  civil  proceeding,  and  vict  versa,  certainly 
loses  force  as  applied  to  this  case. 

1.  There  is  the  identity  of  parties. 

2.  The  defendant  is  offering  the  judgment 
in  the  civil  case  as  a  matter  of  defense  on 
this  indictment;  hence,  it  cannot  be  said 
that  the  government  is  being  prejudiced, 
because  in  the  criminal  case,  guilt  must 
be  proved  beyond  a  reasonable  doubt;  and 
if  the  government  is  required  to  establish 
its  case  on  this  prosecution  only  by  a  pre- 
ponderance of  the  evidence,  then  the  rule  of 
evidence  would  be  the  same  in  both  cases. 

3.  Many  of  the  authorities  state  that 
one  of  the  reasons  operating  at  common 
law  was,  that  in  a  criminal  proceeding,  an 
individual  might  testify  in  favor  of  the 
state,  while  the  defendant  was  precluded 
from  testifying  at  all;  or  that  the  prose- 
cuting witness  in  a  criminal  proceeding 
might  testify  for  the  state,  but  could  not 
testify  in  a  civil  case  to  which  he  was  a 
party.  But  to-day  every  person  can  testify 
In  any  case,  except  where  death  has  sealed 
ikka  \\pa  oi  ^«  ^liMKt  ^«x^l« 
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845]  •Mr.  Chief  Juatice  White  delivered 
the  opinion  of  the  court: 

This  writ  of  error  seeks  the  reversal  of  a 
judgment  discharging  the  defendant  in 
error  here  from  further  prosecution  under 
an  indictment  which  alleged  a  violation  of 
the  act  of  March  3,  1899  [30  Stat,  at  L. 
1121,  chap.  425],  in  refusing  to  alter,  as 
directed  hy  the  Secretary  of  War,  a  hridge 
across  the  Ohio  river,  connecting  Parkers- 
burg,  West  Virginia,  and  Belpre,  Ohio. 
The  case  was  tried  to  a  jury,  and  at  the 
close  of  the  evidence,  by  direction  of  the 
court,  a  verdict  of  not  guilty  waa  returned, 
whereupon  the  judgment  was  entered  which 
is  under  review. 

The  facts  established  by  the  evidence,  so 
far  as  material  to  be  stated,  may  thus  be 
summarized. 

The  bridge  in  question  was  completed  in 
the  year  1871,  in  full  compliance  with  an 
act  of  Congress  approved  July  14,  1862  (12 
Stat,  at  L.  chap.  167,  p.  669),  which  pre- 
scribed the  height,  width  of  span,  and  other 
requirements  for  bridges  erected  above  the 
Kentucky  line  (mouth  of  Big  Sandy  river), 
and  in  §  5  it  was  provided  that  "any  bridge 
or  bridges  erected  under  the  provisions  of 
this  act  shall  be  lawful  structures,  and 
shall  be  recognized  and  known  as  post 
routes  .  .  .  and  the  officers  and  crews 
of  all  vessels,  boats,  or  rafts  navigating  the 
said  Ohio  river  are  required  to  regulate  the 
use  of  the  said  vessels  and  of  any  pipes  or 
chimneys  belonging  thereto,  so  as  not  to 
interfere  with  the  elevation,  construction, 
or  use  of  any  of  the  bridges  erected  or  legal- 
ized under  the  provisions  of  this  act."  The 
act  contained  no  express  reservation  of 
right  to  alter  or  amend  it  in  any  respect. 

On  October  29,  1904,  the  United  States 
attorney  for  the  northern  district  of  West 
Virginia,  by  direction  of  the  attorney  gen- 
eral, filed  in  the  circuit  court  of  the  United 
States  for  the  northern  district  of  West 
Virginia  a  bill  of  complaint  on  behalf  of 
246]the  United  States  against  the  *Par- 
kersburg  Branch  Railroad  Company,  a  West 
Virginia  corporation,  John  W.  Davis,  its  re- 
ceiver, and  the  Baltimore  &  Ohio  Railroad 
Company.  The  bill  in  effect  charged  that 
the  bridge  in  question  was  owned,  operated, 
and  controlled  by  the  defendants,  that  the 
bridge  had  been  constructed  under  the  act 
of  1862,  and  avermenta  were  made  as  to 
the  provisions  of  various  statutes  subse- 
quently passed  by  Congress  concerning  the 
eonitmction  of  bridges  across  the  Ohio 
river,  vU.,  §  7  of  the  act  of  December  17, 
1872  (17  Stat,  at  L.  398,  chap.  4),  and 
SS  2  and  4  of  the  act  of  February  14,  1883 
(22  Stat,  at  L.  414,  ehap.  44),  and  the 
provisions  of  oilMr  statates  oonferring  addi- 
f  7  Xb  aA 


tional  powers  upon  the  Secretary  of  War 
in  regard  to  the  control  and  regulation  of 
the  navigable  waters  of  the  United  States^ 
^"i^'t  §§  4  and  7  of  the  act  of  September  19, 
1890  (26  Stat,  at  L.  426,  chap.  907),  and 
§  9  of  the  act  of  March  3,  1899  (30  Stat, 
at  L.  1121,  chap.  426).  In  substance  it  was 
charged  that  the  spans  of  the  bridge  in 
question — ^the  present  main  span  being  340 
feet  in  width  and  the  adjacent  span  of  the 
same  width — ^were  wholly  inadequate  to  ac- 
commodate the  present  commerce  of  the 
Ohio  river  at  the  point  where  built,  and 
constituted  a  serious  and  dangerous  obstruc- 
tion to  the  navigation  of  the  Ohio  river  at 
such  point,  and  it  was  averred  that  the 
Secretary  of  War,  under  the  supervisory 
power  conferred  upon  him  by  the  statntei 
referred  to,  "in  recent  years  has  required 
that  all  bridges  over  the  Ohio  river  shall 
have  channel  spans  ranging  from  600  to  800 
feet  in  length."  It  was  further  averred 
that  the  railroad  company,  under  the  pr^ 
tense  of  renewing  the  old  bridge,  was  erect- 
ing a  new  structure  on  the  site  of  the  old, 
despite  the  fact  that  the  government 
"through  its  proper  officers,"  had  refused 
to  grant  authority  so  to  do,  except  "on  con- 
dition of  removing  the  pier  between  spans 
38  and  39  of  the  said  bridge,  and  uniting 
spans  38  and  39  in  one  span,  thus  makiiig 
the  channel  span  to  the  said  bridge  approx- 
imately 698  feet.  It  was  also  alleged  "thai 
the  construction  of  *this  proposed  new[2  4 7 
bridge,  without  the  consent  or  approval  of 
the  United  States,  to  which  is  intrusted  by 
the  Constitution  the  protection  of  this  great 
water  way  of  commerce  among  the  several 
states,  will  be  in  violation  of  law,  and  to 
the  great  and  irreparable  injury  of  the 
United  States  and  the  conunercial  interests 
intrusted  to  its  care."  The  prayer  of  the 
bill  was  as  follows: 

"Your  orator  avers  that  there  is  no  ade- 
quate remedy  at  law  in  the  premises,  and 
therefore  prays  that  a  temporary  restrain- 
ing order  enjoining  the  defendants,  their 
agents,  servants,  employees,  workmen,  con- 
tractors, and  others  whomsoever,  from  con- 
structing or  proceeding  to  construct  the  coup 
templated  bridge  or  any  bridge  across  tlie 
Ohio  river  from  Parkersburg  to  Belpre,  with 
a  channel  span  of  not  less  than  698  feet,  and 
without  the  consent  of  Congress  and  the 
approval  of  the  Secretary  of  War  and  tlie 
Chief  of  Engineers,  until  the  final  hearing 
of  this  cause,  when  your  orator  prays  thai 
such  temporary  injunction  may  be  made 
perpetual;  and  that  the  existing  bridge 
operated  by  the  said  railroad  company  ha- 
tween  Parkersburg,  West  Virginia,  and 
Belpre,  Ohio,  be  declared  and  dft^.t^n^VA'^ 
an  unTeaaonaVAa  oX^Xnt^Aiva.  \a  >ib^  ^v^va|>r 
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Two  attomeyB  general  have  delivered 
opinions  that  this  act  was  not  applicable  to 
the  bridge  here  in  question.  22  Ops.  Atty. 
Oea.  346;  25  Ops.  Atty.  Gen.  194. 

Unlike  the  statutes  thereafter  enacted, 
nowhere  in  the  act  of  1862,  by  which  the 
authority  to  build  the  bridge  was  conferred 
and  under  which  it  was  built,  was  there  an 
IftS]  ^express  reserration  of  a  right  to  alter 
or  amend  the  act  in  any  respect.  So,  also,  it 
is  not  questioned  that  the  bridge  was  con- 
structed in  exact  conformity  to  the  re- 
quirements of  the  statute,  and  that  it  has 
been  so  maintained  ever  since.  No  statute 
has  been  passed  expressly  condemning  the 
strueture  as  an  obstruction  to  navigation, 
or  ordering  its  removal  or  alteration.  In- 
deed, when  the  equity  cause  was  commenced, 
the  act  of  March  3,  1899,  was  operative, 
and  under  its  provisions  prior  to  the  com- 
mencement of  that  suit  the  Secretary  of 
War  had  been  seeking  to  compel  the  rail- 
road company  to  alter  the  bridge  precisely 
in  the  mode  directed  in  the  notice  upon 
which  the  indictment  at  bar  is  based.  It 
is  not  contended  that  the  institution  of  the 
equity  cause  was  directed  by  Congress,  and 
it  manifestly  was  brought  directly  or  in- 
directly through  the  procurement  of  the 
Secretary  of  War,  in  order  to  carry  into 
effect  his  conception  of  his  duty  to  compel 
the  radical  alterations  deemed  essential  to 
be  made  in  the  width  of  the  channel  spans. 
An  issue  plainly  presented  in  the  equity 
eause  was  whether  the  bridge  in  question 
was  subject  to  the  act  of  1899,  and  was 
within  tiie  jurisdiction  of  the  Secretary  of 
War  under  that  act,  and  whether  the  gov- 
ernment had  the  right  to  enforce  the  de- 
eiaion  of  the  Secretary,  that  pier  38  should 
be  removed  and  one  span  made  from  pier 
37  to  pier  39;  and  among  other  things,  the 
defendant  denied  that  the  act  of  1899  had 
application,  or  that  the  Secretary  possessed 
jurisdiction  in  the  premises.  The  final  ad- 
judication of  the  circuit  court  of  appeals 
necessarily  decided  this  issue  adversely  to 
the  government,  and  conclusively  deter- 
mined as  between  the  parties  that  the  Secre- 
tary had  no  power  over  the  bridge,  and 
that  the  structure  in  its  present  condition 
was  not  subject  to  the  act  of  1899.  We  are 
of  the  opinion,  therefore,  that,  as  against 
action  by  the  Secretary  of  War,  the  decree 
in  the  equity  cause  was  properly  held  to  be 
res  judicata  as  to  the  facts  averred  in  the 
indictment,  and  as  decisive  of  the  question 
154]  *that,  in  the  absence  of  changed  condi- 
tionSy  the  bridge  in  question  was  not  subject 
to  the  act  of  1899.  How  far,  if  at  all,  the 
grunt  of  the  right  to  build  the  bridge  under 
the  terma  tpeeiAed  in  the  act  of  1862,  with 
B0  rmerrBtion  of  the  right  to  tlt«r  ot 
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amend,  will  operate  to  limit  the  power  of 
Congress  to  directly  legislate  on  the  sub- 
ject of  the  removal  or  alteration  of  the 
bridge,  is  a  question  we  are  not  here  con- 
cerned with,  and  therefore  express  no  opin- 
ion upon  it.  And  of  course,  we  also  express 
no  opinion  as  to  how  far  the  decree  in  the 
equity  cause  would  be  applicable  In  case  of 
such  direct  action  by  Congress. 
Judgment  affirmed. 

Mr.  Justice  Pitney,  not  being  a  member 
of  the  court  when  this  case  was  argued, 
took  no  part  in  its  consideration. 


FRED.   ROBERTSON  and  W.  J.  Ratcliff, 

Plffs.  in  Err., 

V. 

C.  F.  HOWARD  and  Fred.  Howard. 

(See  S.  C.  Reporter's  ed.  254-264.) 

Bankruptcy  —  Jurisdiction  —  ordering 
sale  of  property  in  another  state. 

1.  A  court  of  bankruptcy  has  jurisdiction 
in  original  proceedings  pending  in  that 
court  to  order  the  trustee  to  sell  certificates 
of  purchase  of  school  lands  owned  by  the 
bankrupt,  or  the  interest  in  the  land  evi- 
denced by  them,  although  such  land  is  situ- 
ated beyond  its  territorial  jurisdiction  in 
another  state. 

[Jurisdiction  of  bankruptcy  court,  see  Bank- 
ruptcy, II.,  in  Digest  Sup.  Ct.  1808.] 

Bankruptcy  *  sale  of  bankrupt's  real 
estate  —  procedure. 

2.  A  court  of  bankruptcy,  when  proceed- 
ing to  sell  the  bankrupt's  equitable  interest 
in  land  in  another  state,  represented  by  cer- 
tificates of  purchase  of  school  land,  is  not 
governed  by  the  provisions  of  the  act  of 
March  3,  1893  (27  Stat,  at  L.  751,  ehap. 
225,  U.  S.  Comp.  Stat.  1901,  p.  710) 
regulating  generally  the  sale  of  real  estate 
by  Federal  courts. 

[For    other    cases,    see    Bankruptcy,    IX.,    in 
Digest  Sup.  Ct.  1908.1 

Judicial  sale  —  confirmation  —  collat- 
eral attack. 

3.  An  order  of  the  referee  in  bankruptcy, 
made  under  the  discretionarv  power  con- 
ferred by  the  bankrupt  act  of  July  1,  1898 
(30  Stat,  at  L.  544,  chap.  541,  U.  S.  Comp. 
Stat.  1901,  p.  3418),  §  70b,  confirming  a 
trustee's  sale  of  the  bankrupt's  interest  in 
real  estate,  is  sufficient  to  validate  the 
sale  as  against  collateral  attack  because  of 
such  irregularities  as  the  alleged  lack  of 
appraisement,  and  error  in  the  description 
of  the  property  in  the  published  notice. 
[For  other  cases,   see  Judicial   Sale,   VI..  to 
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ini.                                           ROBERTSON  t.  HOWABD.  US,  BH 

IN  ERROR  to  the  Supreme  Court  of  tbt  oTer  reft]  eeUte  In  uioUier  distrlot  tlmmgli 

Btate  of  K«n«a*  to  review  *.  judgmenl  k  reeelver  whom  It  my  have  »pp<^t«d  to 

which,  on  »  rehearing,  reversed  a  judgmenl  take  charge  of  the  property  of  an  inaolront 

of  the  Diitrict  Court   of   Rawlini  County  debtor. 

in  that  eUte,  in  favor  of  plaintilTi  in  an  Babbitt  v.  Dutcher,  216  U.  S.  10!,  54  L.  ad. 

action  of  ejectment,  with  direction!  to  ren-  402,  80  Sup.  Ct.  Rep,  372,  IT  Ann.  Cae.  tWSi 

der  judgment  for  defendant!.    Re^eraed  and  SUunton  v.  Wooden,  102  C  C.  A.  366,  179 

remanded  for  further  proceedinge.  fed.   81;   Kirltpatridt   v.  Gallup.   200  Fad. 

See  same  case   below,  82   Kan.  688,    IDS  108;  Re  Benedict,  140  Fed.  6fi. 

Fac.  096;    on   rehearing,  83  Kan.  453,   11!  In  principle,  the  ume  llmitationa  of  jurii- 

Pac  182.  diction  apply  to  the  Federal  courte,  in  their 

The  facta  are  itated  in  the  opinion.  respective  dietricte,  as  apply  to  the  oourts 

..       ™.      ,        ■>.      .    ^     .            ,.-...  "f  a  itate  attempting  to  ezercise  iuriadift- 

Mr.    Cl«rl*s    Bl<»d    SnUtb    submitted  ^^^  „„            ^y  in  another  etate. 

the  MUse  for  plaintiffs  in  error.    Mr.  Sam-  wiUiame  v.  Nichol,  47  Ark.  282,  1  S.  W. 

uel  Bamum  was  on  the  brief:  243     Thompkins  v.  Adams,  41  Kan.  38,  80 

The  United  SU tee  district  court  for  th.  p^    530     {^.json  v.  Holden.  68  Kan.  667, 

southern  district  of  Illinois,  s.tt.ng  In  buit  »  p^  geS;  Bullock  v.  Bullock,  62  N.  J.  Eq. 

ruptoy,  bad  jurisdiction  to  order  a  sale  with,  gji    j^  ^rj^   213,  46  Am.  St.  Rep.  628,  80 

In  the  Stat«  of  lUinoU,  of  land  situate  U  ^t,    gyg.  gbort  v.  Hepburn,  21  C.  G  A.  268, 

'^^?;           .,         .,=..,    c.    .      -  ,       .  <1  "U-  S-  ^PP-  820,  76  Fed.  113;  Oasseday  T. 

Mueller  v.  Nugent,  184  U.  S.  1,  46  L.  ed  ^^^^    ^  ^^  513    34  Qyc  72. 

406.  22  Sup    Ct  Rep.  289;   Bryan  v.  Bern-  g^i^      „^,    without    appraUement,   tha 

heimer,  181  U.  S.  188,  46  L.  ed.  814,  21  Bup  „,g  ^„  ^^jj                          *^'^ 

Ct.  Rep.   667;    Re  Gr»nite   City   Bank,   70  CoUler  v.  Stanbrough,  8  How.  14,  IB  L.  ed. 

C.  a  A.  316.  13T  Frf.  818;  Re  D^-P-ta^  S24;  Smith  v.  CockriU.  6  Wall.  7M.  18  L 

B7  C.  C.  A.  fil,  172  Fed-  S63;  Re  Wood  A  973    c»piui  Bank  v.  Huntoon.  86  Kan.  m, 

Henderson.  210  U.  8.  248,  62  L.  ed.  10(8,  2S  ^j  ^  jgg                                    '                        ' 

Sup.   Ct.  Rep.  821;    United   SUtes   Fidelity  ^  ^^y^  ^j,  ^^^^t  t^  1,„^  on  sueh  » 

A  Q.  Co.  V.  Bray.  226  U.  S.  206.  217.  66  L.  „„ti„  „  ^„  ^„„. 

ed.  1066,  1082,  32  Sup.  Ct.  Hep.  620.  Hohart  v.  Upton,  2  Sawy.  302,  Fed.  Caa. 

The  bankruptcy  act  is  manifestly  suffi-  jj^    ^,548.   Hughes  v.  Watt,  26  Ark.  828; 

dent  in  and  of  itself,  and  by  its  terms,  to  Thomas  v.  U  Baron,  8  Met.  86S;   Den  «x 

confer    jurisdiction     upon    the     bankruptcy  ^^^   j^dd  v.  Philhower,  24  N.  J.  L.  706. 
court  fully  to  administer  the  estate  In  ae- 

oordance    with    the   provisions    therein    eon-  jir.    Chief   Justice    White    delivered   the 

tained.    without    being  hampered   or   bound  opinion  of  the  court: 

liy  the  terms  of  a  former  enactment  having  John  H.  Hagener  was  adjudicated  a  bank- 

reference  only  to  ordinary  judicial  sales.  rupt   by   the    district  court  of    the   Unltad 

1    Sutherland,    Stat.   Constr.    |   264;    Re  states  (or  the  southern  dietrict  of  niinoU, 

Edes,  135  Fed.  686;   Re  National  Hin.  E«-  ,nd  a  trustee  for  hU  esUU  was  qualified, 

ploration  Co.  193  Fed.  236.  At  the  time  of  the  adjudication  the  bank- 

The  claimed  want  of  appraisement  and  the  ^pt  was  the  owner,  by  aaeignment  eieented 

apparent    misdescription    in    the    notice    of  to  htm  on  October  28,  1001,  of  two  oertlfl- 

sale  cannot  avail  the  defendanU  in  error  in  ^ates,  each  reciting  the  purchase  from  tbs 

this  action.  ,taU  of  Kansas  of  a  partieuUr  quarter  see- 

Fitiwilhams  v.  Davie,  18  Tex.  Civ.  App.  ttoo   of   school   lands   situated   in   RawUns 

81.  43  S.  W.  841;  Connor  v.  McCoy,  83  S.  C.  „„„ty.  Kansas,  of  the  making  of  a  partial 

186,  86  S.  E.  257;  24  Cyc.  38;  Rorer.  Judicial  ^^^  therefor,  and  the  ri|ht  to  !^t. 

Sale*,  2d  ed.  K  109,  113;  Thompson  v.  Tol-  ^^^  ^^^  .^ate  a  deed  of  the  land  upon  the 

mie,  2  Pet.  167.  7  L.  ed.  3B1.  2  Rose's  Notes,  ^y^^t  of  the  balance   due.     Tlie  eartU- 

819  et  seq;  Trowbridge  v.  Cunningham,  63  „t«s  were  placed  on  the  bankrapt«y  ached- 

Ka^  847,  68  P«    1016;  Buckler  v.  Rodgers,  ^^  „  ^^^te.     Upon  the  ^«i  •( 

Ir  ""■  "-  ^PJ"^-,Ji  ^^■.^'•■^'7o:-  tf«  *""*«-  *"•  referee  ordered  SITmI.  rt 

Vroman,    19    Wis.    724,    88    Am.    Dee.    726;  ^lic    auction,   after   ten    days*   notle.  b, 

Paine  v.  Spratley,  5  Kan.  625.  pnblleation  in  a  newspaper  of  general  «l^ 

Mr.  T.  F.  Garver  submitted  the  cause  eulation,  published  in  Cass  county,  niinoti, 

for  defendants  in  error.    Mr.  R.  D.  Qarver  'and  by  distribution  of  handbllla.  of[lSt 

was  on  the  brief:  the  interest  of  the  bankrupt  In  eertaln  da- 

IMstrict  courts  within  their  districts  have  scribed  real  estate,  including  the  certlfleatM 

plenary  powers  in  bankruptcy  eases;  but,  so  in  question.    The  published  notiee.  howww, 

tar  as  real  eatate  having  a  situs  in  anoUier  mistakenly  ststed  the  lands  to  be  sitoatad 

district  and  state  is  concerned,  they  have  no  in  range  1   Instead  of  in  range  34.     Tht 

more  power  than  did  the  dlstrirt  court  have  asrtlficataa  NsUin&  «&]   *Cb»  m^n.  <A.  V- 

»T  1,.  •*.  V«* 
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Meh.  The  sale,  on  the  report  of  the  tnuteey 
was  eonfirmed  by  the  referee.  The  record 
does  not  afflrmatively  show  that  any  ap- 
praisement was  made  either  of  the  certifi- 
cates or  of  the  interest  of  the  bankrupt  in 
the  land  which  they  embraced. 

By  virtue  of  the  sale  and  its  confirma- 
tion, the  trustee  executed  an  assignment  to 
Henry  Fraumann,  the  purchaser  at  the  sale, 
of  each  certificate  and  of  "all  the  right,  tHle, 
and  interest"  of  the  bankrupt  "of  and  to  the 
land  therein  described."  Fraumann  trans- 
ferred the  certificates  and  his  interest  in 
the  land,  as  well  as  all  his  right  to  rents 
and  profits  which  had  accrued,  to  Fred. 
Robertson,  one  of  the  plainti|rs  in  error, 
and  Robertson  executed  a  like  assignment 
of  an  undivided  half  of  each  certificate, 
with  an  undivided  half  of  the  interest  in 
the  real  estate  and  in  the  rents  which  bad 
accrued,  to  W.  J.  Ratcliff,  the  other  plain- 
tiff in  error. 

It  appears  that  in  September,  1001,  just 
prior  to  the  time  when  Hagener,  the  bank- 
rupt, had  acquired  the  certificates,  the  taxes 
on  the  land  not  having  been  paid,  a  sale  for 
delinquent  taxes  took  place,  at  which  the 
eoun^  of  Rawlins  became  the  purchaser. 
The  county,  on  September  28,  1903,  issued 
a  certificate  to  each  of  the  defendants  in 
error,  reciting  the  tax  sale,  the  purchase  by 
the  county,  the  payment  by  the  defendants 
in  error  of  the  delinquent  taxes  and  costs, 
and  assigned  the  interest  of  the  county  in 
the  property  to  the  purchasers.  Subse- 
quently, evidently  treating  the  certificates 
which  had  been  previously  issued  for  the 
land  by  the  state,  and  which  were  sur- 
rendered in  the  bankruptcy,  under  the  cir- 
cumstances we  have  recited,  as  being  the 
Sft7]land  itself,  and  therefore  *as  passing 
to  the  purchaser  at  the  sale  for  delinquent 
taxes,  assignments  were  drawn  by  the  coun- 
ty officials,  making  recitals  of  the  facts,  and 
virtually  substituting  the  two  Howards  to 
the  ownership  of  the  right,  title,  and  inter- 
est acquired  under  the  original  certificates, 
with  the  right  on  their  part  to  acquire 
patents  for  the  land  from  the  state  on  pay- 
ing the  balance  due  to  the  state  on  the 
terms  fixed  in  the  original  certificates 
issued  by  the  state.  Thereafter  the  two 
Howards,  as  owners  each  of  a  quarter  sec- 
tion, under  these  proceedings;,  went  into 
possession  of  the  land. 

Subsequently,  as  the  resutt  ^  mandamus 
prooeedings,  Robertson  and  Ratcliff,  as  the 
owners  of  the  lands  by  virtue  of  the  original 
certificates  issued  by  the  state,  surrendered 
by  the  bankrupt,  and  acquired  by  the  sale 
in  bankruptcy,  paid  the  full  amount  of 
principal  and  interest  due  to  the  state  upon 
the  certiScMteB,  mm  alio  a  sum  sulBcient  to 
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reimburse  each  of    the    Howards  for  the 

moneys  disbursed  by  them  in  acquiring  from 

the  county  of  Rawlins  supposed  rights  under 

the  tax  sale  to  which  we  have  referred,  it 

I  not  being  disputed  that  the  tax  sales  were 

.  void.    In  the  year  1899  patents  of  the  state 

I  for  the  land  were  duly  issued  to  Robertson 

and  Ratcliff. 

Prior  to  the  issue  of  the  state  patents,  as 
above  mentioned,  and  while  the  bankruptcy 
proceedings  were  undetermined,  the  bank- 
rupt and  his  wife  executed  to  Robertson 
and  Ratcliff  a  quitclaim  deed  of  all  their 
right,  title,  and  interest  to  the  land. 

Soon  after  the  execution  by  Hagener  and 
wife  of  this  quitclaim  deed,  Robertson  and 
Ratcliff  commenced  two  actions  in  eject- 
ment in  the  district  court  of  Rawlins  coun- 
ty, Kansas,  to  recover  possession  of  the  two 
quarter  sections,  and  damages  for  detention. 
The  defendant  in  one  action  was  C.  F.  How- 
ard, and  the  defendant  in  the  other  action 
was  Fred.  Howard.  The  plaintiffs  recovered 
*in  the  trial  court.  On  appeal  to  the[258 
supreme  court  of  the  state,  the  actions  were 
consolidated  and  the  court  decided  that  the 
sale  in  the  bankruptcy  proceedings  was 
void,  and  that  the  purchaser  did  not  acquire 
either  the  title  to  the  certificates  or  the 
right  to  the  possession  of  the  quarter  sec- 
tions in  controversy.  The  judgment  of  the 
trial  court  was  nevertheless  affirmed  upon 
the  ground  that  the  interest  of  the  bankrupt 
in  the  land  passed  by  the  quitclaim  deed 
executed  by  the  bankrupt  and  his  wife.  82 
Kan.  588,  109  Pac.  696.  Upon  a  rehearing 
the  judgment  of  affirmance  was  vacated  and 
set  aside  and  the  judgment  of  the  trial 
court  was  reversed,  with  directions  to  render 
judgment  for  the  Howards,  the  claimants 
under  the  tax  sale.  83  Kan.  453,  112  Psc. 
162.  This  was  based  upon  the  ruling  that 
not  only  was  the  sale  in  the  bankruptcy  pro- 
ceedings of  the  certificates  of  purchase  in- 
valid, but  that  a  right  to  possession  was 
not  derived  from  the  quitclaim  deed,  since 
when  it  was  executed  and  when  the  actions 
in  ejectment  were  commenced,  the  bank- 
ruptcy proceedings  were  pending  and  the 
property  and  right  of  possession  to  the  Isnd 
was  in  the  trustee  in  bankruptcy.  In  con- 
sequence it  was  held  that  the  plaintiffs  in 
ejectment  were  not  entitled  "to  recover  the 
possession  of  the  property  even  against  one 
who  had  simply  the  naked  possession 
thereof."  This  writ  of  error  was  then  prose- 
cuted. 

But  one  ground  for  reversal  is  relied  on, 
viz,,  that  the  supreme  court  of  Kansas  erred 
in  deciding  that  the  sale  of  land  in  Kansas 
by  a  trustee,  in  pursuance  of  an  ordei  of 
the  court  of  bankruptcy  for  the  aoathem 
district  of  Illinois,  made  in  original  ]^o- 
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oeedings  pending  in  that  eoort,  was  Toid 
and  did  not  convey  U  the  purobaser  any 
interest  to  such  land. 

The  state  court  held  that  the  eontracts 
between  the  bankrupt  and  the  state  of  Kan- 
sas, evidenced  by  the  certificates  of  purchase 
in  question,  conveyed  to  the  purchaser  an 
i*quitable  title  to  the  land  and  was  real 
9 69] estate.  *We  follow  this  construction 
of  the  local  law;  hence  the  only  question 
with  which  we  are  concerned  was  thus 
stated  by  the  court  below:  "Whether  the 
sale  of  the  certificate  by  the  trustee  in  bank- 
ruptcy conveyed  any  interest  in  the  land,  or 
whether  it  was  necessary,  in  order  to  devest 
the  certificate  holder  of  his  title  in  the  land, 
to  appraise  and  advertise  the  land  itself 
for  8ale«  and  sell  it  in  the  method  pro- 
vided by  the  laws  of  the  United  States." 
[82  Kan.  594,  109  Pae.  696.]  The  court, 
while  conceding  that  the  adjudication  in 
bankruptcy  "conveyed  this  land  and  all  the 
property  of  Hagener  to  the  trustee,"  yet 
decided  that  "the  court  had  no  jurisdiction 
over  the  land.  Its  jurisdiction  was  in 
perMonam."  And  apparently  having  in 
mind  the  provisions  of  the  act  of  Congress 
approved  March  3,  1898,  chap.  225,  27  Stat 
at  L.  751,  U.  S.  Comp.  Stat  1901,  p.  710, 
regulating  sales  of  real  estate  by  courts  of 
the  United  States,  it  was  declared  that  the 
attempted  sale  of  the  land  by  the  trustee 
was  not  simply  irregular  and  erroneous,  but 
was  void.  The  views  of  the  court  on  the 
subject  were  thus  stated: 

"The  United  SUtes  district  court  for  the 
southern  district  of  Illinois  has  no  jurisdic- 
Hob  in  Kansas  in  bankruptcy,  and  a  trus- 
tee appointed  by  it  can  only  sell  real  estate 
in  this  state  under  orders  procured  from 
some  court  having  jurisdiction  therein.  U. 
S.  Rev.  Stat  f  563,  sub.  div.  18,  U.  S.  Comp. 
Stat.  1901,  p.  455.  So  far  as  conveying  any 
interest  in  the  land  in  question,  the  sale 
of  the  certificate  by  the  trustee  is  void." 
[82  Kan.  595.] 

It  is  to  be  observed  that  no  question  was 
raised  concerning  the  validity  under  the 
state  law  of  the  certificates,  and  their  effi- 
cacy to  transfer  the  title,  if  the  court  of 
bankruptcy  had  power  in  the  premises,  and 
the  sale  was  otherwise  valid  under  the  laws 
of  the  United  States.  It  is  certain,  there- 
fore, that  the  refusal  to  recognise  the  as- 
signments as  having  validity  w^s  based  sole- 
ly upon  the  opinion  that  the  court  of  bank- 
ruptcy was  without  power  tp  order  the  sale 
because  the  land  covered  by  the  certificate 
160]  *was  not  located  within  its  territorial 
jurisdiction,  and  that  a  sale  could  only 
have  been  made  under  orders  of  a  court  of 
the  United  States  within  whose  terri- 
torial jurisdiction  the  land  was  situated* 
•7  li.  e«. 


and  in  ike  mode  pointed  out  by  the  act 
of  1893.  This,  however,  but  amounts  to 
holding  that  a  court  of  bankruptcy  is 
confined  in  the  administration  of  the 
property  of  a  bankrupt  to  state  or  dis- 
trict boundaries,  and  that  whenever  the 
bankrupt  has  property  within  two  or 
more  states,  it  is  necessary  to  eommenee 
independent  or  ancillary  proceedings  in  all 
such  states  in  order  to  subject  the  property 
therein  to  administration  and  sale.  But 
we  think  it  is  clear  that  this  Tiew  is  in- 
compatible with  the  bankrupt  act  of  1898. 
[30  Stat  at  L.  544,  chap.  541,  U.  a  Comp. 
Stat  1901,  p.  8418.]  No  analysis  of  the 
text  of  the  act»  we  think,  is  necessary  to 
demonstrate  this  result^  since  it  is  elemen- 
tary and  has  been  dedded  over  and  over 
again  thai  the  effect  ef  the  adjudication 
in  bankruptcy  is  to  transfer  the  title  of 
the  property  of  the  bankrupt  sad  vest  the 
same  in  the  trustee,  who  has  the  right, 
under  the  control  and  authority  of  the 
court,  to  administer  the  same. 

No  limitation  on  this  general  principle 
arises  from  the  mere  fact  of  the  particular 
situation  of  the  property,  as  the  principle 
is  general  and  unbraces  all  the  property  of 
the  bankrupt  estate,  wherever  situated.  In- 
deed, this  view  was  accepted  by  the  court 
below  and  made  the  basis  of  its  ruling, 
since,  in  considering  whether  the  quitclaim 
deed  was  valid,  it  held  it  to  be  void  bo- 
cause  the  title  to  the  property  which  H 
embraced  remained  in  the  trustee  in  bank* 
ruptey, — a  view  which  necessarily  demon- 
strates thai  the  ruling  as  to  the  invalidity 
of  the  sale  made  in  the  bankruptcy  pro- 
ceedings rested  upon  the  conception  thai 
although  the  property  passed  to  the  trustee 
and  was  subject  to  administration,  neverthe- 
less the  court  was  without  power  to  direct 
the  sale  of  the  property,  because  it  was 
located  in  another  state.  Bui,  in  discussing 
the  jurisdiction  vested  in  a  court  of  bank- 
ruptcy, in  United  *SUtes  Fidelity  4[991 
G.  Co.  T.  Bray,  225  U.  8.  205,  217,  66  L.  ed. 
1055,  1062,  82  Sup.  Ct  Bep.  620,  it  was 
said: 

"We  think  it  is  a  necessary  conclusion 
from  these  and  other  provisions  of  the  act, 
that  the  jurisdiction  of  the  bankruptcy 
courts  in  all  'proceedings  in  bankruptcy*  Is 
intended  to  be  exclusive  of  all  other  courtly 
and  that  such  proceedings  include,  among 
others,  all  matters  of  administration,  such 
as  the  allowance,  rejection,  and  reconsider- 
ation of  claims,  the  reduction  of  the  estates 
to  money,  and  its  distribution,  the  determi- 
nation of  the  preferences  and  priorities  to 
be  accorded  to  claims  presented  for  allow- 
ance and  payment  in  regular  course^  and 
the  iaf«rriil«a  iidA  tm^x^  ^  ^du^  Nxqs^m^ 


201-26S 


SUPREMS  OOURT  OF  THE  UNITED  STATES. 


Oor.  Tbm, 


and  others  who  are  employed  to  assist 
them." 

The  court  of  bankruptcy  in  Illinois  there- 
fore acquired  full  jurisdiction  over  the  land 
in  question  upon  the  filing  of  the  petition  in 
bankruptcy.  Having  such  jurisdiction,  it 
possessed  the  power  to  order  a  sale  of  the 
certificates  or  of  the  interest  in  the  land 
evidenced  by  them.  The  legal  title  to  the 
certificates  being  in  the  trustee,  and  he  being 
within  the  jurisdiction  of  the  court*  and 
subject  to  its  orders,  that  tribunal  could 
lawfully  exert  its  powers  over  him,  without 
regard  to  where  the  land  was  situated. 
Even  if  the  enlarged  powers  of  a  court  of 
bankruptcy  over  the  estate  under  its  control 
to  put  out  of  view,  and  the  subject  be 
looked  at  as  a  mere  question  of  equitable 
jurisdiction,  it  may  not  be  doubted  that  a 
court  of  equity  in  one  state  in  a  proper  case 
could  compel  a  defendant  before  it  to  con- 
vey property  situated  in  another  state.  Fall 
V.  Eastin,  216  U.  S.  1,  8,  et  seq.,  54  L.  ed. 
65,  69,  23  L.ILA.  (N.S.)  924;  30  Sup.  Ct. 
Rep.  3,  17  Ann.  Cas.  853,  and  cases  cited. 
There  being  thus  ample  power  in  the  court, 
it  follows,  of  course,  that  resort  to  ancillary 
proceedings  was  unnecessary.  The  decision 
in  Bablntt  v.  Dutcher,  216  U.  S.  103,  54  L. 
ed.  402,  30  Sup.  Ct.  Rep.  372,  17  Ann.  Cas. 
969,  to  the  effect  that  district  courts  other 
than  the  eourt  in  which  original  proceed- 
ings in  bankruptcy  are  instituted  possess 
power  in  proper  cases  to  exert  ancillary 
962] jurisdiction  in  aid  *of  the  court  in 
which  the  bankruptcy  proceedings  are  pend- 
ing lends  no  support  to  the  contention  that 
the  court  which  had  full  power  could  not 
exert  its  ample  authority  without  invoking 
the  ancillary  power  of  another  and  differ- 
ent court. 

We  come,  then,  to  consider  whether  the 
courts  of  bankruptcy  in  Illinois,  in  the  pro- 
ceedings to  sell  the  certificates  and  the  in- 
terest in  the  land  evidenced  by  them,  was  re- 
quired to  conform  to  the  provisions  of  the 
act  of  Congress  of  March  3,  1893,  chap.  225, 
27  Stat,  at  L.  751,  U.  S.  Comp.  Stat.  1901, 
p.  710,  heretofore  referred  to,  reading  as 
follows : 

Section  1.  "That  all  real  estate  or  any 
interest  in  land  sold  under  any  order  or  de- 
eree  of  any  United  States  court  shall  be  sold 
at  public  sale  at  the  courthouse  of  the 
county,  parish,  or  city  in  which  the  prop- 
erty, or  the  greater  part  thereof,  is  located, 
or  upon  the  premises,  as  the  court  render- 
ing such  orders  or  decree  of  sale  may  direct. 

Sec.  2.    "That  all  personal  property  sold 

under  any  order  or  decree  of  any  court  of 

the  United  States  shall  be  sold  as  provided 

in  the  Unt  section  of  this  act,  vnless,  in 

the  opinion  of  the  court  rendering  tueh 
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order  or  decree,  it  would  be  best  to  seU  il 
in   some  other  manner. 

Sec.  3.  "That  hereafter  no  sale  of  real 
estate  under  any  order,  judgment,  or  decree 
of  any  United  States  court  shall  be  had 
without  previous  publication  of  notices  of 
such  proposed  sale  being  ordered  and  had 
once  a  week  for  at  least  four  weeks  prior 
tc  such  sale  in  at  least  one  newspaper 
printed,  regularly  issued,  and  having  a  gen- 
eral circulation  in  the  county  and  state 
where  the  real  estate  proposed  to  be  sold  is 
situated,  if  such  there  be.  If  said  property 
shall  be  situated  in  more  than  one  county 
or  state,  such  notice  shall  be  published  in 
such  of  the  counties  where  said  property  is 
situated,  as  the  court  may  direct.  Said 
notice  shall,  among  other  things,  describe 
the  real  estate  to  be  sold.  The  court  may, 
in  its  discretion,  direct  the  publication  of 
the  notice  of  sale  herein  provided  *  for  [26  3 
to  be  made  in  such  other  papers  as  may 
seem  proper." 

We  think  this  question  must  be  answered 
in  the  negative.  It  is  not  to  be  doubted 
that  the  subject  of  bankruptcy  was  special 
in  its  nature,  and  that  in  enacting  the  bank- 
rupt act  it  was  proposed  comprehensively  to 
deal  with  the  subjects  coming  within  the 
scope  of  bankruptcy  legislation,  which  in- 
cluded, of  course,  the  authority  of  courts  of 
bankruptcy  to  deal  with  the  sale  of  the  real 
and  personal  estate  of  a  bankrupt.  Sec- 
tion 70b  of  the  bankruptcy  act  provides 
that: 

"All  real  and  personal  property  belonging 
to  bankrupt  estates  shall  be  appraised  by 
three  disinterested  appraisers;  they  shall  be 
appointed  by,  and  report  to,  the  court. 
Real  and  personal  property  shall,  when 
practicable,  be  sold  subject  to  the  approval 
of  the  court;  it  shall  not  be  sold  otherwise 
than  subject  to  the  approval  of  the  court, 
for  less  than  75  per  centum  of  its  appraised 
value." 

This  provision  makes  it  manifest  that  it 
was  the  purpose  of  Congress  to  give  bank- 
ruptcy courts  full  and  complete  equitable 
power  in  matters  of  the  administration  and 
sale  of  the  bankrupt  estate,  wholly  irrespec- 
tive of  the  mere  situs  of  the  property,  the 
controlling  factor  being,  not  where  the 
property  is  situated,  but  did  it  pass  to  the 
trustee,  and  is  it  a  part  of  the  estate  sub- 
ject to  administration  under  the  direction 
of  the  court.  In  view  of  the  fact  that  the 
bankrupt  law  was  enacted  long  after  the 
passage  of  the  statute  of  1893,  and  of  the 
complete  right  of  administration  which  the 
bankrupt  act  confers  over  the  property,  real 
and  personal,  of  the  bankrupt  estate,  we 
think  it  follows  that  the  authority  to 
reaUs^  by  way  of  sale,  on  the  property  of 
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the  bankrupt  estate,  cannot  be  held  to  be 
limited  by  the  provisions  of  the  act  of  1893. 
(ndeed,  this  conclusion  is  additionally 
demonstrated  by  the  fact  that,  as  recognized 
by  No.  18  of  the  general  orders  in 
964]  'bankruptcy,  in  disposing  by  sale  of 
the  property  of  the  bankrupt,  a  bankruptcy 
court,  as  to  both  real  and  personal  property, 
may,  if  reason  for  so  doing  exists,  direct  a 
private  sale  to  be  made.  We  do  not  stop  to 
refer  to  the  many  cases  in  the  lower  Fed- 
eral courts  which  have  applied  and  enforced 
the  view  which  we  here  maintain,  as  we 
think  it  unnecessary  to  do  so. 

As  regards  the  alleged  lack  of  an  ap- 
praisement and  error  in  the  description  of 
the  property  covered  by  the  certificate,  con- 
tained in  the  published  notice,  we  think 
they  must  in  this  collateral  proceeding  be 
deemed  as  mere  irregularities,  and  that  the 
order  of  confirmation,  made  by  the  referee, 
was  sufficient  to  validate  the  sale  under  the 
discretionary  power  given  to  the  referee  by 
§  70b  of  the  bankruptcy  act.  Thompson  v. 
tolmie,  2  Pet.  167,  7  L.  ed.  381. 

The  Supreme  Court  of  Kansas  erred  in  de- 
ciding that  the  plaintiffs  in  error  acquired 
no  right  or  interest  to  the  land  in  contro- 
versy under  the  sale  made  by  the  Court  of 
Bankruptcy  for  the  Southern  District  of 
Illinois;  and  its  judgment  must  therefore 
be  reversed  and  the  case  be  remanded  for 
further  proceedings  not  inconsistent  with 
this  opinion. 

Judgment  reversed. 


265] 'ST.  LOUIS,  IRON  MOUNTAIN,  k 
SOUTHERN  RAILWAY  COMPANY,  Plff. 
in  Err., 

V. 

MRS.  CORDIE  McWHIRTER,  Administra- 
trix of  the  EsUte  of  Etwal  McWhirter, 
Deceased. 

(See  S.  C.  Reporter's  ed.  265-287.) 

Error  to  state  oonrt  —  decision  of  Fed- 
eral qnestlon  —  suit  based  on  Federal 
statute. 

1.  A  decision  of  the  highest  court  of  a 
state,  which  affirmed  a  jud^ent  in  favor  of 
plaintiff  in  an  action  in  which  the  right  to 
relief  was  exclusively  based  upon  the  hours 
of  service  act  of  March  4,  1907  (34  Stat, 
at  L.  1416,  chap.  2939,  U.  8.  Comp.  Stat. 


Supp.  1911,  p.  1321),  and  the  employers' 
liability  act  of  April  22,  1908  (35  Stat,  at 
L.  65,  chap.  149,  U.  S.  Comp.  SUt.  Supp. 
1911,  p.  1322),  and  in  which,  at  the  dose 
of  the  evidence,  defendant  had  requested  tho 
court  to  instruct  the  jury  to  find  in  its 
favor,  necessarily  involves  an  adverse  de- 
termination of  a  Federal  question,  i.  e.,  de- 
fendant's right  to  be  shielded  from  respon- 
sibility under  those  statutes  when  properly 
applied,  and  a  writ  of  error  will  tnerefore 
lie  from  the  Federal  Supreme  Court  to  the 

state  court 

[For  other  cases,  see  Appeal  and  Error,  148<^ 
1445.  In  DUest  Sup.  Ct  1908.] 

Error  to  state  court  —  Federal  qneatlon 

—  decision  on  non-Federal  ground. 

2.  A  mere  ruling  by  the  highest  state 
court  in  a  suit  based  solely  upon  the  hours 
of  service  act  of  March  4,  1907,  and  the  em- 
ployers' liability  act  of  April  22,  1908,  that 
there  was  testimony  tending  to  show  negli- 
gence, affords  no  basis  for  the  contention 
that  the  judgment  which  affirmed  a  judg- 
ment below  in  favor  of  plaintiff,  was  reatSl 
upon  that  ground,  so  as  to  deprive  the  Fed- 
eral Supreme  Court  of  jurisdiction  of  a 
writ  of  error  to  the  state  court,  on  the 
theory  that  the  case  was  decided  on  an  in- 
dependent non-Federal  ground. 

[For  other  cases,  see  Appeal  and  Brror,  1465* 
1528.  in  Digest  Sup.  Ct  1908.] 

Error  to  state  court  —  Federal  question 

—  evidence  of  liability  under  Federal 
statute. 

3.  A  contention  in  a  state  court  in  an 
action  based  solely  upon  a  Federal  statute, 
that  there  was  no  evidence  tending  to  show 
liability  under  that  statute,  presents  a  Fed- 
eral question  which,  when  denied,  will  sup- 
port a  writ  of  error  from  the  Federal  Su- 
preme Court  to  the  highest  state  court. 
[For  other  cases,  see  Appeal  and  Error.  160^ 

1600.  2175-2208,  in  Digest  Sup.  Ct.  1908.] 

Master  and  servant  —  hours  of  service 
law  ^  effect  of  violation. 

4.  A  violation  of  the  prohibition  of  the 
hours  of  service  act  of  March  4,  1907, 
against  requiring  more  than  sixteen  houn^ 
consecutive  service  from  railway  employees, 
does  not  create  an  unconditional  liability 
on  the  part  of  the  carrier  for  all  accidents 
to  such  employees  happening  durine  the 
period  of  service  beyond  the  statutory  limit, 
irrespective  of  proof  showing  a  connection 
between  the  accident  and  the  working  ortr^ 
time. 

[No.  541.] 

Argued  December  4, 1912.    Decided  Jon*  10, 

1913. 


NoTB. — On  the  ^neral  subject  of  writs  of 
error  from  the  United  States  Supreme  Court 
to  state  courts — see  notes  to  Martin  v. 
Hunter,  4  L.  ed.  U.  S.  97;  Hamblin  v.  West- 
em  Land  Co.  37  L.  ed.  U.  S.  267;  Re  Bu- 
chanan, 39  L.  ed.  U.  8.  884;  aad  Kipley  v. 
Illinois,  42  L.  ed.  U.  S.  998. 

On  what  adjudications  of  state  courts  can 
be  Imnight  up  for  review  in  the  Suprtme 
B7  Im,  ed. 


Court  of  the  United  States  by  writ  of  error 
to  those  courts — see  note  to  Apex  Tramp. 
Co.  T.  Garbade,  62  L.R.A.  513. 

On  how  and  when  questions  must  be 
raised  and  decided  in  a  state  court  in  order 
to  make  a  case  for  a  writ  of  error  from  the 
Supreme  Court  of  the  United  States  les 
note  to  Mutual  L.  Ina*  O^  ^«'\lks^'cn«>^^ 
LJUA.  ^. 


SUPBEMB  COUBT  OF  THE  UNITED  STATES.               Oor.  Unc 

IN  ERBOB  to  the  Court  of  Appeals  of  the  Acme  Harvester  Co.  t.  Beekman  Lomber 

State  of  Eentuckj  to  review  a  judgment  Co.  £22  U.  S.  306,  306,  60  L.  ed.  212,  213,  3S 

which  afflrmed  a  judgment  of   the   Circuit  Sup.   Ct.   Bep.   96;    Chauer   v.   Louiaville  ft 

Court  of  Hickman   Couut;,   in   that  state,  U.  Bivtr  B.  Co.  ITfi  Mo.  SOS,  7S  S.  W.  HS; 

In  favor  of  plaintiff  in  an  action  based  on  Hudson  v.  Wabash  Western  B.  Co.  101  Hoi 

the  Federal  hours  of  service  and  employers'  80,  14  S.  W.  IS. 

liability  acta.     Beverwd  and  remanded  toi  The  petition  fails  to  state  a  cause  of  ae- 

further   proceedings.  tion  under  the  hours  of  service  act. 

See  same  cose  below,  I4S  Ky.  427,  140  Brinkmeier  v.  Hissonii  F.  R.  Co.  224  D.SL 

B.  W.  072.  268,  56  L.  ed.  TC8,  32  Sup.  Ct.  Bep.  iii; 

The  facta  are  stated  in  the  opinion.  Kerlin  v.  Chicago  ft  N.  W.  R.  Co.  149  Iowa, 

uid.  with  Mmn.  I.  I.  BUI«i  ud  M.  L.  ?;  ?■■  '"  ,"  .P'  .'?*■  ".  ^'J-^J.^J 

No  J;.„on-l.w  «u«  of  «lion  ...  «lh«  '^^^'>-  "  T=-  ^r.  App.  M!,  87  SW.  IMJ. 

lUloCd  or  ,h,.o,  ..d  Ui.  ou.  .u  ln.i  «.  coon  ol  .pp«,l,  m.d  m  hold™,  Ib.t 

tmd.i  tb.  loon  of  .«.i»  .a.  "»"   ""   "I   •'■d»=«  l"d»8   to   p,o.. 

4™.  m,n,U,  Co.  ..  Bookmu  Lomb.,  "K''8=,«"  »I»"  "•  P"»  «'  tb.  oondoetor 

Oo.  222  U.  S.  306.  306,  M  L.  ed.  212.  213,  3S  "'  engineer.                  ,    ,  ,     .       „  ,     . 

Snp.  01.  Bep.  K,  Broom'.  Legid  M.»m.  „'  ."H"'/' , ^■""■;.,'^;""   S«l.ti»g.  >» 

V.Uey  B.  Co.  167  Fed.  663;  Qilkeaon  ..  Mi.  ^on,  O.  R.  ft  N.  B.  Co.  63  G  G  A.  27.  IM 

iourl  P.  B.  Oo.  222  Mo.  173.  24  LJLA.{N.S.)  '^-  ^'  "'""*  '    ^"""'^  ^"'-  ^''=*^  ^■ 

644.  121   8.  W.  136.  17  A^i.^li:^     mJ  !"  »^- A"'  "*i'i"T    'T.'.'S"';,;- 

bU.  L.  In..  Oo.  T.  B-m.,  IS  U.  B.  7^4,  »  ."iTi^.K'  ^,'-  '■  ',"■?•?'■  "IS?'  '"' 

L  ^   5gQ  48  S.  W.  487;  Penn.ytTMli.  Co.  T.  ffStwugb 

Tie   peiltlo.   .UM  >o   ..«»  of  utlor  :»'''."^J°^i°^„"  ,"!■.!;  ".'j,  ^™'iV 

dtb.,  .t  oo™on  1..  or  olbBwi,,.  f """.'"j?!"  "5"  °°-  ',",'?°' .'"■  "l^. 

CUrk  Y.  Dillon.  «7  N.  T.  370;   Oibren  r  ""i    '    ""'••   ''"■"•'    I"!"'"    "n   »"'■ 

Cbicgo  G.  W.  R.  Oo.  226  Mo.  483.  126  8.  W,  ™''  ^  ^*°-                .            ,  .     ^  ... 

463;  LouLrill,  A  P.  C.n.1  Co.  T.  M«n.ly,  ™"  """  «'  •PP»'"  "'"J  "  '^'^•f  "" 

•  Bo,b,  622;   M.llinekrodt  Cbonil.1  Work<  ""'""""T  -ej bsjne.  .nd  M»un.plio.  o^ 

T.  Nemnich.   169   Mo.  3B6.  88   8    W    366-  risk  were  not  .v.iUbie  .«  dcfeneea,  if  .  right 

P.g.me.  ,.  Cbicgo.  Ill  111.  App.  SOO;  Pier  »' "t»»  •»'•'«?  "»J"  "," ''S";''T  1'. 

r.  H.l.ri.boI„,  62  Mo.  336;  Bi^gent  Co.  t,  ,  ^"'•'\S°^'L^J.-  J!'   f  '\  "" 

B.»bll^  216  Bi.  42S.  74  N.  H.  466;  Seboder  '»"■.  ""•  >?»  ''•,'';  "'■   "X*.'-  "!!"' 

V.  Modler.  103  Bl.  402.  61  N.  E.  1044;  Sid.  Crobn.  B.  Co.  ISl  K.  0.  636.  66  8.  E.  804; 

w.r  ..  Miuouri  Und  A  Live  Stock  Co.  I«3  ?"'"'•  .'''='|;°°' J'  *  ^ ';  "■  0>-  »" 

Mo.  376,  63  S.  W.  706;   Soutlen,  R.  Oo.  r,  ^!i  "'•  ■'Pf"  "*'  "  *•  "'  f"^,.          u 

King.  217  U.  8.  63B.  637  64  L.  ed.  872  873  30  ^*  "^^irt  of  .ppe.1.  erred  in  holding  th.t 

Sup.  Ot.  Rep.  6B4;  SUreri  r.  Beker  87  Ky.  P'wntiff  wu  entitled  to  recorer  under  tb. 

608,  9  8.  W.  492;  WiU.rd  w.  Zebr,  216  Bi.  *"""'  »'  ■*"'■*  "=*■  "^  especiolly  wred  in 

148  74  N.  &.  107  holding  tbnt  defenduit  wiu  .n  in.nrer  of 


Dcceued   uid   the   engineer   were   fellow 


tbe  decenaed  under  a 


aervant.  .t  eonmon  l.w,  .nd  bene,  no  right  '""  '•  ^""'  """•'''  ^  '^-  ™'  "'  '^■ 

of  .etion  .t  oommon  l.i  ooold  exi.t  in  be-  "'■  =4  L.BA.|>IA)  162,  94  H.  E.  431,  Ann. 

b.H   of   deeedenl'a   widow   u   .g.ln.t   tbe  <=".  1912  B    166.  1  N.  0.  C.  A.  617;  Baili- 

principal.  "ore  A  0.  8.  W.  R.  Oo.  7.  Abeggien.  41  Ind. 

Beutler  v.  Qr.nd  Trunk  Junction  B.  Oo.  *PP-  ^^<  ^  ^-  ^-  ^^''  Butchinion  t.  Mia- 

224  U.  8.  86,  66  L.  ed.  (79.  32  Sup.  01.  Bep.  """   '■   "^   "'■   '"    ""■   "'■   "   *»  ^l' 

402                                                         "^   ^     ^  Rep.  710,  61  S.  W.  636.  862;   Blinoia  O  R. 

Tb.  ground  .aaigied  by  d,fe.d.nt  In  error  »>.  ».  Willi..  123  Ky.  636,  87  S.  W.  21;  Mur- 

for  the  diamiesii  of  tbe  writ  of  error.  Ib.t  "'  »■  ^'-  ^'^'  '^"'t  0>-  '"  ••''•  '"■  " 

contributory  negligence  .nd  M.umption  of  ^'  ^-  "^^^  P.k.linaky  ..  New  York  C.  A  H. 

riak  were  delen.ea  not  open  to  d,l.nd.nl.  B.  R.  Co.  82  N.  Y.  424. 

.nd  tb.t  tbia  court  b  without  juriadiction  f'"'  l^T  were  permitted  to  apeeul.te  ud 

to  conaider  tbe  negiigeuce  of  tbe  engineer  Mujecture  u  to  whether  the  dece.aed  bwl 

u  the  proirim.tc  cnae  of  the  dctb  of  pl.in-  performed  .irteen  hour,  of  eonaecutiv.  mtv- 

tUTa  inteaUte,  for  tbe  re.aon  th.t  tbe  lower  ce.  and  without  .ny  evidence  wbatevw  on 

court  decided  that  tbe  negligence  ot  tbe  engi-  'hicb  to  bue  their  finding.    Tbi.  wu  clenr- 

neer  .nd  the  violation  of  tbe  airteen-bour  'y  in  riol.tion  of  legal  principle 

law  concurred  in  cueing  tbe  .cddent  .nd  louiariiie  Om  Co.  t.  Kaufnun.  8.  A  Oo. 

/n/urr  oojnplalned  of,  la  nnt^iable  and  can-  lOG  Ky.  1G6,  48  S.  W.  434;  Lonlarilla  A  N, 

Bot  bm  naUlBtd.  B.  Co.  v.  OuMt,  32  Ky.  L.  Bap.  670, 106  a  W, 

"••  «M  n.  a. 


lOlt. 


ST.  LOUIS,  I.  M.  ft  S.  R.  00.  t.  MoWHIRTER. 


817 ;  Warner  t.  St.  Louis  k  M.  Riyer  R.  Co. 
178  Mo.  184,  77  S.  W.  67. 

Tlie  Kentucky  court  of  appeals  erred  in 
holding  that  the  provisos  in  §  3  of  the  hours 
of  sendee  act  do  not  apply  to  the  case  at 
bar  because  the  answer  of  defendant  did  not 
plead  same. 

Baggaley  v.  Pittsburg  &  L.  S.  Lron  Co.  83 
C.  C.  A.  202,  62  U.  S.  App.  683,  90  Fed.  636; 
Carter,  W.  &  Co.  t.  United  SUtes,  74  C.  C.  A. 
807,  143  Fed.  256;  Re  Day,  181  Ql.  73,  60 
LJLA.  621,  54  N.  £.  646;  Georgia  R.  &  Bkg. 
Co.  y.  Smith,  128  U.  S.  174,  32  L.  ed.  377, 
9  Sup.  Ct.  Rep.  47;  Hudson  t.  Wabash  West- 
em  R.  Co.  101  Mo.  13,  14  S.  W.  15. 

The  alleged  violation  of  the  sixteen -hour 
law  was  not  the  proximate  cause  of  the 
death  of  plaintiff's  husband. 

Atchison,  T.  ft  S.  F.  R.  Co.  t.  Calhoun, 
213  U.  S.  1,  58  L.  ed.  671,  20  Sup.  a.  Rep. 
821;  Atkinson  T.  Pacific  R.  Co.  90  Mo.  App. 
489;  Beach,  Contrib.  Neg.,  2d  ed.  §31; 
Broom,  Legal  Maxims,  f  215;  Cincinnati,  N. 
O.  ft  T.  P.  R.  Co.  V.  Mealer,  1  C.  C.  A.  633, 
6  U.  S.  App.  86,  50  Fed.  725 ;  Cole  r.  Ger- 
man Sav.  ft  L.  Soe.  68  LJt.A.  416, 
59  C.  C.  A.  593,  124  Fed.  113,  14 
Am.  Neg.  Rep.  676;  Cooley,  Torts,  pp. 
68-71;  Cuff  T.  Newark  ft  N.  Y.  R.  Co. 
85  N.  J.  L.  17,  10  Am.  Rep.  205;  3  Elliott, 
Railroads,  1st  ed.  f  1810;  Fowlkes  v.  South- 
em  R.  Co.  06  Va.  742,  32  S.  E.  465;  George- 
town Teleph.  Co.  v.  McCullough,  118  Ky. 
182,  111  Am.  St.  Rep.  294,  80  S.  W.  782; 
Gwyn  T.  Cincinnati,  N.  0.  ft  T.  P.  R.  Co. 
88  C.  a  A.  648,  155  Fed.  88;  Henry  T.  St. 
Louis,  K.  C.  ft  N.  R.  Co.  76  Mo.  288,  43 
Am.  Rep.  762;  Holman  v.  Chicago,  R.  I.  ft  P. 
R.  Co.  62  Mo.  564;  Jaraagin  v.  Travelers' 
Protective  Asso.  68  L.ILA.  499,  66  C.  C.  A. 
622,  133  Fed.  892;  Lauterer  v.  Manhattan  R. 
Co.  63  C.  C.  A.  38,  128  Fed.  540;  Logan  v. 
Cincinnati,  N.  0.  ft  T.  P.  R.  Co.  130  Ky.  202, 
129  S.  W.  577;  Logan  v.  Wabash  R.  Co.  06 
Mo.  App.  461,  70  S.  W.  734;  Louisville  ft 
N.  R.  Co.  V.  Long,  139  Ky.  299,  117  S.  W 
861;  McClary  v.  Sioux  City  ft  P.  R.  Co.  3 
Neb.  44,  19  Am.  Rep.  631;  Mella  v.  Northern 
S.  S.  Co.  162  Fed.  499;  Milwaukee  ft  St. 
P.  R.  Co.  V.  Kellogg,  94  U.  S.  469,  24  L.  ed. 
256;  liinneapolis  St.  R.  Co.  v.  Odegaard,  104 
C.  C.  A.  496,  182  Fed.  56;  Ray,  Negligence 
of  Imposed  Duties,  pp.  133,  134;  Renner 
▼.  Canfield,  86  Minn.  90,  1  Am.  St.  Rep.  664, 
80  N.  W.  435;  Rockford  ▼.  Tripp,  83  lU.  247, 
25  Am.  Rep.  381;  Scheffer  v.  Washington 
City,  V.  M.  ft  G.  S.  R.  Co.  105  U.  S.  249,  26 
L.  ed.  1070;  Seale  ▼.  Gulf,  C.  ft  S.  F.  K.  Co. 
66  Tex.  274,  57  Am.  Rep.  602;  Setter  v. 
Maysville,  114  Ky.  60,  69  S.  W.  1074; 
Bheann.  ft  Redf.  Neg.  5th  ed.  f§  25 
el  seq.;  Sira  t.  Wabash  R.  Co.  115 
Mo.  127,  87  Am.  St.  Rep.  886,  21  8. 
W.  905;  dtone  r.  Boaton  ft  A.  R.  Co.  171 
57  li.  eA. 


Mass.  586,  41  LJLA.  794,  51  N.  B.  1,  4  Am. 
Neg.  Rep.  490;  Swearingen  v.  Wabash  R.  Co. 
221  Mo.  644,  120  S.  W.  773;  Teis  v.  Smuggler 
Min.  Co.  15  LJELA.(N.S.)  893,  85  C.  C.  A. 
478,  158  Fed.  260;  1  Thomp.  Neg.  2d  ed. 
§  45;  United  SUtes  Fidelity  ft  G.  Co.  t.  Dee 
Moines  Nat  Bank,  74  C.  C.  A.  558,  145  Fed. 
273;  Watson,  Damages  for  Personal  In- 
juries, §§88,  35;  Webb's  PoUock,  Torts,  En- 
larged Am.  ed.  pp.  29,  et  seq.;  1  Whitej 
Personal  Injuries  on  Railroads,  §f  20,  39. 

Mr.  William  V.  Ba^n  argued  the  cause, 
and,  with  Messrs.  Aubrey  Everett  Boyd  and 
James  Denis  Mocquot,  filed  a  brief  for  de- 
fendant in  error: 

The  plaintiff  below  having  stated  a  cause 
of  action  both  at  common  law  and  under  the 
Federal  statutes,  and  there  being  evidence 
to  support  both  causes,  this  court  is  with- 
out jurisdiction  to  entertain  this  writ  of 
error  and  appeal. 

Eustis  T.  Bolles,  150  U.  S.  862,  87  L.  ed. 
1111,  14  Sup.  Ct.  Rep.  181;  Rutland  R.  Co.  t. 
Central  Vermont  R.  Co.  159  U.  S.  630,  640, 
641,  40  L.  ed.  284,  889,  290,  16  Sup.  Ct.  Rep. 
113;  Giles  v.  Teasley,  193  U.  S.  147,  160,  48 
L.  ed.  656,  658,  24  Sup.  Ct  Rep.  859. 

The  fact  of  continuing  the  employee  ia 
his  service  in  violation  of  the  prohibitions 
of  the  statute  in  itself  constitutes  sufficient 
negligence  on  which  to  base  a  cause  of  ao- 
tion. 

St  Louis,  I.  M.  ft  8.  R.  Co.  v.  Taylor,  210 
U.  S.  281,  52  L.  ed.  1061,  28  Sup.  Ct  Rep. 
616;  Southern  R.  Co.  v.  Carson,  194  U.  S. 
136,  48  L.  ed.  907,  24  Sup.  Ct  Rep.  609; 
Chicago,  B.  ft  Q.  R.  Co.  V.  United  SUtes, 
220  U.  S.  559,  55  L.  ed.  582,  81  Sup.  Ct.  Rep. 
612;  Baltimore  ft  O.  R.  Co.  v.  Interstate 
Commerce  Commission,  221  U.  S.  612,  55 
L.  ed.  878,  31  Sup.  Ct.  Rep.  621;  Chicago, 
B.  ft  Q.  R.  Co.  V.  McGuire,  219  U.  S.  549, 
55  L.  ed.  328,  31  Sup.  Ct.  Rep.  259;  Second 
Employers'  Liability  Cases  (Mondou  v.  New 
York,  N.  H.  ft  H.  R.  Co.)  223  U.  S.  i,  06 
L.  ed.  327,  38  L.RJl.(N.S.)  44,  32  Sup.  Ct 
Rep.  169,  1  N.  C.  C.  A.  875;  Piatt  v.  South- 
em  Photo  Material  Co.  4  Ga.  App.  159,  60  S. 
E.  1068;  National  Casket  Co.  v.  Powar,  137 
Ky.  156,  125  S.  W.  279;  NashvOle,  C.  ft 
St  L.  R.  Co.  T.  Higgins,  29  Ky.  L.  Rep.  80, 
92  S.  W.  549;  Cumberland  Teleph.  ft  Teleg. 
Co.  V.  Yeiser,  141  Ky.  15,  31  L.RA.(N.S.) 
1137,  131  S.  W.  1049;  Vanderveer  v.  Moran, 
79  Neb.  431,  112  N.  W.  581;  Louisville  ft  N. 
R.  ft  Lighting  Co.  v.  Hynes,  47  Ind.  App.  507, 
91  N.  E.  962;  St  Louis,  I.  M.  ft  S.  R.  Co.  ▼. 
Taylor,  210  U.  S.  281,  52  L.  ed.  1061,  28  Sup. 
Ct.  Rep.  616;  Southern  R.  Co.  v.  Carson, 
194  U.  S.  186,  48  L.  ed.  907,  24  Sup.  Ct.  Rep. 
609 ;  Delk  v.  St  Louis  ft  F.  R.  Co.  220  U.  S. 
580,  55  L.  ed.  590,  31  Sup.  Ct.  Rep.  617; 
Schlemmer  t.  Buffalo,  B..  ^  ^  .^^  ^>^^CL^\\, 
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OoT.  Turn, 


S.  590,  55  L.  ed.  506,  31  Sup.  Ct.  Rep.  561 ; 
Watson  ▼.  St.  Louis,  I.  M.  &  S.  R.  Co.  169 
Fed.  942. 

The  cause  of  action  for  the  death  of  Mc- 
"  Whirter  survived. 

Midland  Valley  R.  Co.  t.  Fulgham,  — 
"LJLA.(N.S.)  — ,  104  C.  C.  A.  151,  181  Fed. 
91. 

There  being  no  issue  in  the  pleading  as  to 
"oontributory  negligence"  or  "unavoidable 
casualty,*'  the  court  was  not  required  to 
submit  these  questions  to  the  jury. 

Frankfort  v.  Chinn,  28  Ky.  L.  Rep.  257, 
89  S.  W.  188;  Newport,  L.  &  A.  Tump.  Co. 
V.  Pirmann,  26  Ky.  L.  Rep.  933,  82  S.  W. 
976;  Paducah  &  M.  R.  Co.  v.  Hoehl,  12  Bush, 
41;  Washington  &  G.  R.  Co.  v.  Gladmon,  15 
Wall.  401,  21  L.  ed.  114;  Western  Real 
Estate  Trustees  v.  Hughes,  96  C.  C.  A.  658, 
172  Fed.  206. 

When  the  measure  of  duty  is  defined  by 
the  law,  and  is  the  same  under  all  circum- 
stances, its  omission  is  negligence,  and  may 
be  so  declared  by  the  court. 

29  Cyc.  635;  Louisiana  Mut.  Ins.  Co.  v. 
Tweed,  7  Wall.  44,  19  L.  ed.  65. 

Mr.  Chief  Justice  Wblte  delivered  the 
opinion  of  the  court: 

The  record  in  this  case  is  confusedly  ar- 
ranged, and  numerous  matters  are  pressed 
in  argument  which  we  deem  to  be  irrelevant. 
Not  following  the  various  steps  by  which  the 
petition  as  originally  filed  and  the  answer 
were  both  frequently  amended,  the  case  as 
finally  put  at  issue  was  as  follows :  The  de- 
fendant in  error  as  administratrix  of  the 
estate  of  her  husband,  Etwal  McWhirter, 
sued  the  plaintifT  in  error,  for  the  benefit 
of  herself  and  her  four  infant  children,  to 
recover  damages  alleged  to  have  been  suf- 
fered by  the  death  of  McWhirter.  It  was 
alleged  that  the  deceased  was  employed  as  a 
flagman  by  the  defendant  company,  and  that 
he  was  doing  that  work  on  an  interstate 
commerce  freight  train  when  he  was  run 
over  and  killed  by  the  train  on  which  he 
was  serving.  The  death  was  alleged  in  gen- 
eral terms  to  have  resulted  from  the  wrong- 
ful and  negligent  acts  of  the  conductor  and 
engineer  in  charge  of  the  train,  and  by  the 
negligent  and  wrongful  acts  of  the  train 
despatcher  and  higher  officers  of  the  defend- 
ant company.  It  was  moreover  alleged  that 
the  dec^Mcd  "had  been  permitted  and  re- 
quired by  the  officers  and  agents  of  the  de- 
fendant to  be  and  remain  on  duty  for  a 
longer  period  than  sixteen  consecutive 
hours,  next  before  the  aforesaid  accident, 
and  in  violation  of  chapter  2939,  f  2,  34 
Stat,  at  L.  1416,  U.  S.  Comp.  Stat.  Supp. 
1911,  p.  1321,  of  the  acts  of  Congress  of  the 
United  BtatcB  relating  to  interstate  com- 
meree,  tmd  beiog  a  ptirt  of  an  act  entitlei 


'An  Act  to  Promote  the  Safety  of  ESnqiloyeo 
and  Travelers  upon  Railroads  bj  Limitiof.* 
the  Hours  of  Service  of  Employees  Thoreoo,' 
which  became  a  law  on  the  4th  day  of 
March,  1907,  and  also  an  act  antitled,  'Am 
Act  Relating  to  the  Liability  of  CommoB 
^Carriers  by  Railroad  to  Their  Em-[S8V 
ployees  in  Certain  Cases,'  which  beeame  a 
law  on  the  22d  day  of  April,  190f<  [35  Stat. 
at  L.  65,  chap.  149,  U.  S.  Comp.  Stat.  Snpp. 
1911,  p.  1322],  and  that  the  aforesaid  neg- 
ligent and  wrongful  acts  of  the  officers  and 
agents  of  the  said  defendant,  and  tbe  said 
violation  of  the  laws  of  the  United  States 
relating  to  interstate  conunerce,  were  thv 
proximate  and  sole  causes  of  the  death  ol 
her  said  husband,  and  she  relies  on  the  laws 
of  the  United  States  made  and  provided  i» 
such  cases." 

The  answer  of    the    defendant  oompaQ> 
denied  the  charges  of  negligence  oi  its  offi 
cers   and    other   employees,    admitted   thi^ 
death  of  McWhirter  at  a  date  and  honi* 
which  was  specified,  while  employed  as  al 
leged  in  the  petition,  and  stated  facta  whie)» 
it  was  charged  established  that  the  death 
was  an  unavoidable  accident  for  which  the 
company  was  not  responsible.     It,  besides, 
averred  there  was  no  right  to  recover  be> 
cause   of    an   alleged    written    contract   of 
assumption  of  risk,  entered  into  by  the  de- 
ceased and  the  company  at  the  time  he  en- 
tered its  service,  several  years  before  the 
happening  of  the  accident. 

The  case  was  tried  to  a  jury.  Daring  th« 
course  of  the  trial  both  sides  made  variooa 
objections  to  evidence  and  exceptions  wer» 
taken  to  testimony  offered.  All  the  evi- 
dence upon  which  the  case  was  tried  is  in 
the  record.  Leaving  aside  trivial  mattera 
having  no  tendency  to  afTect  the  result,  th» 
entire  case,  as  to  negligence,  wss  this:  Tbe 
defendant  operates  a  line  of  railroad  through 
the  states  of  Missouri  and  Illinois,  and 
Illmo  is  a  station  on  the  main  line  in  Mis- 
souri, and  Bush  a  station  on  a  branch  line 
in  Illinois,  the  branch  diverging  from  the 
main  line  at  a  station  in  Illinois  called  Gor- 
ham.  On  the  afternoon  of  February  22,. 
1910,  at  3:30,  a  train  of  empty  coal  or 
freight  cars  was  started  from  Illmo,  deatined 
for  Bush,  for^the  purpose  of  being  loaded 
with  coal  and  returning.  The  train  reached 
Bush  about  11:30  that  night.  It  there 
either  loaded  some  of  the  empties  with  eoaU 
or  exchanged  some  *for  loaded  cars.[S98 
Exactly  how  long  a  time  the  operations  at 
Bush  consumed  is  not  precisely  fixed,  cue 
witness  saying  an  hour,  and  another  an 
hour  and  a  half,  and  the  same  divergenea 
exists  as  to  the  hour  of  departure  on  th«  ra* 
turn  journey,  one  witness  saying  12:30  aad 
the  other  1  o'clock.  Qorham,  where  tha 
bTiikc^  \ViA  QQunMta  with  tbe  main  line^  la 
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about  20  miles  from  BuBh.  When  the  train 
reached  that  point  on  the  return  trip  is  not 
shown.  Certain  it  is,  however,  that,  judging 
by  the  average  speed  of  the  train,  some- 
where about  6:16  the  train  passed  a  station 
called  Howertown,  where  there  was  a  siding, 
and  found  itself  at  either  7:35  or  7:37 
drawing  into  a  station  called  Wolf  Lake, 
which  is  16  miles  from  Gorham  and  36 
miles  from  Bush.  The  proof  as  to  what  then 
took  place  is  contained  in  the  testimony 
of  three  witnesses.  Guess,  the  engineer  of 
the  train,  Boberson,  the  telegraph  operator 
who  was  stationed  at  Wolf  Lake,  and  Loper, 
the  conductor  of  the  train. 

Omitting  as  a  general  rule  questions  and 
answers  except  where  it  may  be  thought  im* 
portant  to  reproduce  them,  we  state  in  nar- 
rative form  the  entire  testimony  of  the  first 
two  of  these  witnesses,  and  make  such  re- 
ference to  the  third  (Loper)  as  has  any 
bearing  upon  the  happening  of  the  accident. 

The  engineer  testified,  as  a  witness  for 
the  plaintiff,  as  follows: 

I  have  been  employed  as  an  engineer  three 
years  by  the  8t.  Louis,  Iron  Mountain,  & 
Southern  Bailway  Company;  for  a  longer 
period  than  that  was  a  fireman.  At  Illmo^ 
Missouri,  I  was  called  out  on  the  afternoon 
of  February  22,  1910,  at  3:30  o'clock,  as 
near  as  I  can  remember.  The  crew  of  the 
train  was  as  follows:  Loper,  conductor, 
flagman,  Mansker,  brakeman,  McWhirter, 
and  fireman,  Edmiston.  The  train  was  go- 
ing to  Bush  in  Illinois.  Bush  is  on  a  branch 
line  which  runs  from  Qorham  to  Bush.  I 
do  not  recollect  what  hour  we  arrived  at 
269]  *Gorham,  but  we  changed  from  the 
main  to  the  branch  line.  The  train  going 
up  to  Bush  consisted  of  nine  empties,  a 
freight  train.  We  stayed  about  an  hour  at 
Bush.  We  set  out  the  train  of  empties,  and 
turned  the  engine.  It  took  about  an  hour 
to  make  the  transfer  at  Bush.  We  came 
back  to  Gorham,  going  south  towards  lUmo. 
McWhirter  was  killed,  returning,  at  Wolf 
Lake,  on  the  morning  of  February  23,  at 
7:36,  as  near  as  I  can  remember.  It  was 
in  that  neighborhood.  He  was  killed  per- 
forming his  duty,  going  out  to  set  a  switch. 

Question.  Just  detail  the  manner  as  it 
occurred,  as  you  know  it? 

Answer.  As  I  eame  into  Wolf  Lake,  when 
I  whistled  for  town,  brakeman  McWhirter 
asked  me  if  I  were  going  to  head  in  at 
Wolf  Lake.  I  told  him  yes,  that  we  had  to 
get  in  on  account  of  the  sizteen-hour  law. 
He  got  up,  went  out  at  the  front  window  on 
the  left  side  of  the  engine  along  the  foot- 
board, and  the  next  thii^  I  seen  was  tilt 
37  li.  ed. 


operator  at  Wolf  Lake  very  much  excited  in 
giving  a  stop  signal.  I  stepped  off  of  engine^ 
asked  him  what  was  the  matter.  He  said* 
"My  goodness,  you  have  run  over  the  brake- 
man."  I  went  looking  for  him,  found  him 
under  the  left  tank  wheel,  cut  in  two, 

Q.  Did  you  know  this  brakeman  was  in 
front  of  the  engine? 

A.  No,  sir. 

Q.  Did  you  see  him  go  out  of  the  cab 
window? 

A.  I  seen  him  go  out  of  the  cab  window. 
That  U  all. 

Q.  What  did  you  suppose  he  went  out  of 
the  cab  window  for? 

A.  He  is  supposed  to  get  out  there  to  open 
the  switch.  I  supposed  that  is  what  he 
went  out  there  for. 

Q.  Was  it  his  duty  to  throw  the  switch  in 
front  of  the  window  or  not? 

A.  No,  sir,  it  wasn't  his  place  to  throw  it 
in  front  of  the  window.  He  wasn't  supposed 
to  go  out  on  that  pilot. 

*Q.  What  I  mean  is,  was  the  switch[979 
that  the  brakeman  was  required  to  throw  in 
front  of  the  engine  or  behind  of  the  engine? 

A.  It  was  in  front  of  the  engine.  I  have 
no  record  that  would  show  the  minute  that 
the  train  arrived  at  Wolf  Lake  on  the  mom* 
ing  of  the  23d.  I  testified  before  the  cor* 
oner's  jury.  As  near  as  I  can  remember 
I  stated  at  the  coroner's  Inquest  that  the 
train  arrived  at  Wolf  Lake  at  7:36.  That 
would  make  five  minutes  over  the  sixteen- 
hour  law. 

Q.  You  stated  before  the  coroner's  inquest 
"at  7:30  the  sixteen-hour  law  was  up.  We 
were  seven  minutes  over  time."  Was  that 
correct? 

A.  I  suppose  so.  As  near  as  I  can  re- 
member it  was  five  minutes.  It  was  7:36. 
If  I  said  7:37  that  was  correct.  Then  I 
knew  il  It  has  been  over  a  year  ago  now. 
Neither  cylinder  of  my  engine  was  bad, 
more  than  ordinarily.  It  wouldn't  make 
any  difference  in  this  case.  Neither  was 
leaking  steam.  I  was  not  working  steam 
when  he  was  killed.  The  engine  was  drift- 
ing. Understand,  shut  off,  there  would  be 
no  leak  there.  Neither  cylinder  had  been 
leaking  steam  that  morning.  There  had 
not  been  anything  the  matter  with  the  en- 
gine on  this  retam  trip.    Nothing  at  alL 

Q.  Who  saw  this  man  run  over.? 

A.  Mr.  Roberson  was  the  only  man  I  eaa 
say.  Mr.  Fred  Boberson.  He  was  standing 
on  the  platform.  The  train  was  going  ovl 
to  Wolf  Lake.    Destination  was  Illmo. 

The  crew  of  my  train  did  not  go  any 
further  than  WoU  I^kit.  Tti«c%  ^%3k  ^ib 
other  «r«w  \2ha2t  eixaia  \a  t^«i%  ^^aia  ^d&as^ 
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On  eroM-fixamination  the  witness  testi- 
fied: 

MoWhirter  knew  of  our  purpose  to  head 
in  at  Wolf  Lake,  for  I  told  bim  that  we  were 
going  to  head  in  on  account  of  the  sixteen- 
hour  law.  Wolf  Lake  was  the  first 
171]  ^switch  or  place  whica  we  oould  enter 
at  the  expiration  of  the  sixteen-hour  law. 
It  was  McWhirter's  duty  as  brakeman  to 
throw  the  switch. 

Q.  When  was  the  first  time  that  you  knew 
of  the  unfortunate  accident? 

A.  When  Mr.  Roberson  told  me  what  had 
happened. 

Q.  Whom  do  you  mean  by  lir.  Roberson, 
who  was  he! 

A.  The  telegraph  operator  at  Wolf  Lake. 

On  re-direct  examination  the  witness 
said: 

It  is  about  in  the  neighborhood  of  15 
miles  from  Wolf  Lake  to  Gorham,  and 
about  6  miles  from  Wolf  Lake  to  Howard- 
town.  There  is  a  switch  at  Howardtown. 
There  was  no  defect  in  the  pilot  step  and 
I  know  nothing  about  how  this  accident 
happened  except  from  the  fact  that  the 
telegraph  operator  told  me  that  something 
was  wrong. 

F.  A.  Roberson,  a  witness  for  the  plain- 
tiff, testified  as  follows: 

I  am  employed  as  a  telegraph  operator 
by  the  St.  Louis^  Iron  Mountain,  k  South- 
em  Railway  Ck)mpany,  and  have  been  so 
employed  since  July,  1904.  I  was  stationed, 
as  operator,  at  Wolf  Lake,  on  February  22, 
1910.  I  was  at  the  station  on  the  morning 
of  the  23d  of  February  when  extra  train 
No.  603  came  into  Wolf  Lake  from  the 
north.  I  saw  the  train  when  it  pulled  in.  It 
was  about  7:37  as  well  as  I  recollect,  by 
the  time  it  got  to  the  depot. 

Q.  Just  tell  what  you  know  about  the 
accident  that  happened  at  Wolf  Lake  on 
that  morning? 

A.  As  I  was  sweeping  out  the  office,   I 

heard  an  engine  coming.     I  looked  out  of 

the  window  and  saw  it  was  an  extra  south 

— aaw  it  was  a  train  coming  south — didn't 

know  it  was  an  extra.    I  seen  they  were 

stopping  and  I  wondered  what  they  were 

stopping   for    and   went    ahead   sweeping. 

When  they  came  in  closer  to  the  office  I 

went  out  and  was  standing  on  the  platform. 

I  saw  a  man  leave  the  cab  window  and  eome 

J  71] down   the    left    running    board    *and 

emme  down  to  the  pilot,  and  as  it  was  near- 

ing  the  Mwiteb  he  left  the  pilot  and  struck 

the  ground  nmiiing  mad  ih«  nest  I  taw  1m 

Mi94 


fell  face  downward  between  the  raHa.  I  iiexl 
saw  him  on  his  hands  and  knees.  After 
that  I  turned  my  ^es  to  the  engineer  and 
did  not  see  him  any  more,  giving  the  engi- 
neer a  stop  signaL  When  he  came  to  a 
stop  I  told  the  engineer  something,  but  I  do 
not  remember  what  I  told  him,  but  that 
was  the  last  I  saw  of  the  brakeman  until 
he  was  taken  from  under  the  tender  of  the 
engine. 

He  was  dead  when  he  was  taken  out  from 
under  the  engine.  The  weather  was  pretty 
cold — weather  chilly,  cold.  As  near  as  I  can 
remonber,  the  ground  was  frozen.  I  do  not 
remember  that  there  was  any  ioe  and  sleet 
on  the  ground. 

Q.  Do  you  know  how  this  man  came  tm 
faU? 

A.  I  do  not. 

There  were  cinders  between  the  rails 
where  he  was,  ashes  between  the  rails,  a 
little  higher  than  the  other  ground  about 
the  place  he  was  killed.  I  believe  they 
were  frozen.  I  do  not  recollect  whether  it 
had  been  raining  on  the  night  of  the  22d — 
not  that  I  remember  of  it  raining.  I  do  not 
think  anyone  else  saw  McWhirter  at  the 
time  he  was  killed — ^not  at  the  office.  At 
that  time  there  was  no  one  else  around 
there  except  the  train  crew  on  this  freight 
train. 

The  remainder  of  the  testimony  of  the 
witness  is  as  follows: 

Q.  When  you  saw  McWhirter's  perilous 
condition  you  say  you  turned  your  head. 
Why  did  you  do  that? 

A.  I  don't  remember  saying  I  tamed  my 
head.  I  turned  my  eyes  from  the  brake- 
man  to  the  eng^eer. 

Q.  Did  you  know  that  he  was  in  a  con- 
dition to  be  hurt? 

A.  I  didn't  positively  know  so,  but  I 
thought  he  was  in  a  dangerous  condition 
down  there. 

*Q.  How  far  did  the  train  run  be-[97t 
fore  the  engineer  stopped  it  after  you  noti- 
fied him  of  this  trouble? 

A.  I  suppose  about  the  length  of  an  en- 
gine. Maybe  not  quite  so  far,  maybe  a  little 
further.    I  don't  remember. 

Q.  Do  I  understand  you  to  say  that  Mr. 
McWhirter  left  the  engine,  passed  down  over 
the  pilot,  and  was  out  on  the  ground  when 
you  saw  him? 

A.  He  was  on  the  ground  when  I  saw 
him. 

Q.  How  far  was  he  from  in  front  of  thai 
engine  when  he  fell? 

A.  That  is  pretty  hard  for  me  to  JndfS 
because  he  was  in  line  of  the  engine  and 
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Q.  How-  far  was  it  irom  where  he  fell  to 
the  switch  which  he  was  called  on  to  turn? 

A.  Perhaps  three  or  four  car  lengths, 
maybe  not  so  far. 

Q.  How  ^  is  a  ear  length — how  many 
feetT 

A.  That  is  pretty  hard  fcr  me  to  say. 

Q.  How  long  is  a  cart 

A.  Well,  they  ordinary  run  36  feet,  some 
of  than  30,  some  of  them  40. 

Q.  Now,  when  you  saw  him  fall,  how  far 
was  he  from  this  switch? 

A.  About  three  ear  lengths.  About  three 
car  lengths. 

Re^iirect  examination  by  Mr.  E.  Boyd, 
counsel  for  plaintiff: 

Q.  You  say  that  at  the  time  McWhirter 
fell  he  was  in  line  with  you  and  the  en- 
gine.   Explain  what  you  mean  by  that? 

A.  In  direct  with  me — ^between  where  I 
stood  and  where  he  got  off,  putting  me  in 
direct  line  with  him  and  where  he  got  off. 
I  can't  tell  whether  he  was  10,  20,  or  how 
far  he  was  from  the  engine. 

Q.  You  mean,  if  I  understand  you,  that 
the  train  was  coming  towards  you,  and  he 
stepped  off  between  you  and  the  engine; 
is  that  correct? 

A.  That  is  correct. 
174]    *Q.  Do  you  know  whether  or  not  the 
cylinder  heads  of  this  engine  were  leaking? 

A.  I  couldn't  say  whether  it  was  the 
cylinder  heads  or  not.  I  recollect  there  was 
some  steam  or  other  from  the  engine. 

Q.  Steam  was  escaping? 

A.  Steam  was  escapipg  from  the  engine, 
as  well  as  I  recollect. 

Cross-examination  by  Judge  E.  T.  Bul- 
lock, counsel  for  defendant: 

Q.  Do  you  know  what  caused  that? 
A.  I  do  not. 

As  to  the  testimony  of  conductor  Loper,  it 
suffices  to  say  that  he  swore  he  was  in  the 
caboose  and  saw  nothing  of  the  accident, 
althoui^  he  knew  it  occurred  as  the  train 
was  entering  the  station  at  Wolf  Lake  at 
7:37  in  the  morning.  When  examined  as 
a  witness  for  the  plaintiff  he  testified  on 
cross-examination  that  at  the  time  of  tlie 
accident  the  train  could  not  have  been 
going  more  than  2  miles  an  hour  because 
they  stopped  at  an  "engine's  length,"  while, 
wlicn  called  to  the  stand  as  a  witness  for 
the  railroad  company,  he  testified  on  cross- 
examination  that  at  the  time  of  the  •  acci- 
dent the  train  was  going  "about  3  or  4 
miles  an  hour."  Loper  also  testified  that 
the  night  of  the  22d  of  February,  1910,  aUoged  waa  «u\\iaVi«^i  ^\a«i^  o^  >dBL%  ^«^' 
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was  a  cold  night,  freezing,  and  the  ground 
was  frozen;  that  at  the  expiration  of  the 
sixteen-hour  limit  the  train  was  probably  2 
miles  from  Wolf  Lake,  which  was  the  first 
switch  on  the  expiration  of  that  limit.' 

At  the  close  of  all  the  evidence  the  de- 
fendant requested  the  court  to  instruct  the 
jury  to  find  in  its  favor.  The  court  re- 
fused to  do  so,  and  an  exception  was  noted. 
There  were  many  other  requests  to  charge 
asked  by  the  respective  parties,  some  of 
which  were  given  and  some  of  which  were 
refused  and  exceptions  taken. 

There  was  a  verdict  and  judgment  for  the 
plaintiff.  The  *court  of  appeals  af[275 
firmed  the  judgment.  145  Ky.  427,  140  S. 
W.  672.  Among  other  things,  the  court 
held  tiiat  there  was  testimony  tending  to 
show  negligence,  and  therefore  the  binding 
instruction  to  the  contrary  asked  by  the  de- 
fendant was  rightly  refused,  and  that  an  in* 
struction  as  to  the  operation  and  effect  of 
the  hours  of  service  act  was  also  correct. 

We  must  first  dispose  of  a  motion  to  dis- 
miss which  was  made  and,  postponed  to  the 
hearing  on  the  merits.     It  rests  upon  the 
ground  that  the  case  as  made  by  the  plead- 
ings presented  two  distinct  causes  of  ac- 
tion,—one  at  common  law,  irrespective  of 
the  statutes  of  the  United  States,  and  the 
other  under  those  statutes;   and  that  the 
former  cause  of  action  was  sustained  and 
affords  a  basis  broad  enough  to  support  the 
judgment   irrespective  of  what  may   have 
been  decided  concerning  the  statutes  of  the 
United  States.    The  contention  wants  foun- 
dation in  fact.    As  we  have  seen,  the  plead- 
ings in  express  terms  exclusively  based  the 
right  to   relief  upon   the   statutes   of   the 
United  States,  and  no  non-Federal  ground 
was  either  presented  below  or  passed  upon. 
It  is  true  that  although  the  case  was  ex- 
clusively rested  upon  Federal  statutes,  as  it 
comes  here  from  a  state  court,  our  power 
to  review  is  controlled  by  Rev.  Stat.  §  700, 
U.  S.  Comp.  Stat.  1901,  p.  575,  and  we  may 
therefore    not    consider    merely    incidental 
questions  not  Federal  in  character,  that  is, 
which  do  not  in  their  essence  involve  the 
existence  of  the  right  in  the  plaintiff  to  re- 
cover under  the  Federal  statute  to  which  his 
recourse  by  the  pleadings  was  exclusively 
confined,  or  the  converse,  that  is  to  say,  the 
right  of  the  defendant  to  be  shielded  from 
responsibility   under   that  statute   because, 
when  properly  applied,  no  liability  on  his 
part  from  the  statute  would  result.     Sea- 
board Air  Line  R.  Co.  v.  Duvall,  225  U.  S. 
447,  56  L.  ed.  1171,  32  Sup.  Ct.  Rep.  790; 
St.  Louis,  I.  M.  ft  S.  R.  Co.  v.  Taylor,  210 
U.  S.  281,  52  L.  ed.  1061,  28  Sup.  Ct.  Rep. 
016.    And  of  course,  as  the  cause  ot  %&^\»&. 
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er&l  statute,  and  the  defense  therefore  alone 
9  7  6]  involved  determining  *  whether  there 
was  liability  under  the  statute,  the  mere 
statement  of  the  case  involved  the  Fed- 
eral right  and  necessarily  required,  from 
A  general  point  of  view,  its  determination. 
Swafford  v.  Templeton,  185  U.  S.  487, 
40  L.  ed.  1005,  22  Sup.  Ct.  Rep.  783. 
If,  as  is  inferable  from  the  argument,  re- 
liance is  placed  on  the  ruling  of  the 
court  below  that  there  was  evidence 
tending  to  show  negligence  on  the  part 
of  the  engineer,  for  the  purpose  of  estab- 
lishing that  even  if  a  Federal  question  was 
passed  upon,  the  case  was  also  decided  on 
an  independent  non-Federal  ground,  broad 
enough  to  sustain  the  judgment,  the  prop- 
osition is  without  merit.  The  mere  ruling 
that  there  was  evidence  sufficient  to  au« 
thorize  consideration  of  the  case  from  the 
point  of  view  of  negligence  alone  affords  no 
basis  for  saying  that  the  case  was  decided 
on  such  ground.  Mere  conjecture  may  not 
be  indulged  in  for  the  purpose  of  conclud- 
ing that  because  there  was  a  potentiality 
of  considering  the  case  from  a  non-Federal 
point  of  view,  therefore  it  was  considered 
and  decided  in  that  aspect.  But  it  was 
long  since  pointed  out  in  Neilson  ▼.  La- 
gow,  12  How.  98,  13  L.  ed.  909,  the  court 
speaking  through  Mr.  Justice  Curtis,  that 
to  admit  that  the  authority  to  review  the 
action  of  a  state  court  where  it  has  decided 
a  Federal  question  can  be  rendered  un- 
availing by  a  suggestion  "that  the  court 
below  may  have  rested  its  judgment"  on  a 
non-Federal  ground,  would  simply  amount 
to  depriving  this  court  of  all  power  to  re- 
view Federal  questions  if  only  a  party 
chose  to  make  such  a  suggestion.  But, 
aside  from  this,  the  argument,  when  rightly 
considered,  reduces  itself  to  this:  that  the 
power  to  review  a  Federal  question  which 
hat  been  expressly  decided  by  a  state  court 
does  not  obtain  where  such  court  has  also 
decided  another  Federal  question.  This  is 
true  since  the  finding  that  there  was  some 
evidence  to  go  to  the  jury  on  the  subject 
of  negligence  independently  considered  was 
necessarily  a  ruling  against  the  binding  in- 
struction asked  at  the  close  of  the  testi- 
mony, upon  the  assumption  that  there  was 
S77]nothing  adequate  to  *go  to  the  jury 
to  show  liability  under  the  Federal  law. 
While  it  is  true,  as  we  have  said,  that, 
coming  from  a  state  court,  the  power 
to  review  is  controlled  by  Rev.  Stat. 
I  709,  yet  where,  in  a  controversy  of  a 
purely  Federal  character,  the  claim  is 
made  and  denied  that  there  was  no  evi- 
dence tending  to  show  liability  under 
the  Federal  law,  such  ruling,  when  duly 
exeepted  to,  i»  nWewitble,  became  inherently 


involving  the  operation  and  effect  of  the 
Federal  law.  Kansas  City  Southern  R.  Ca 
v.  C.  H.  Albers  Conmiission  Co.  223  U.  S. 
573,  591,  56  L.  ed.  556,  565,  32  Sup.  Ot.  Rep. 
316;  Creswill  v.  Grand  Lodge,  K.  P.  226 
U.  S.  246,  56  L.  ed.  1074,  32  Sup.  Ct  Rep. 
822. 

The  plaintiff  in  error  assigns  twenty-two 
alleged  errors.  We  deem  it  necessary  only 
to  refer  to  those  which  concern  the  follow- 
ing subjects:  First,  the  refusal  to  give  the 
binding  instruction  asked  by  the  defendant: 
and,  second,  an  instruction  given  over  tht 
objection  and  exception  of  the  defendant, 
concerning  the  act  of  Congress  commonly 
known  as  the  hours  of  service  act,  and  in 
connection  therewith  a  special  charge  oa 
the  same  subject,  given  by  the  court  of  ita 
own  motion,  which  was  excepted  to  by  botk 
parties. 

Let  us  first  consider  the  interpretatiort 
and  effect  given  to  the  hours  of  service  act 
as  a  result  of  the  instructions  of  the  trial 
court  and  the  action  of  the  court  below  in 
approving  the  same.  The  instructions  given 
by  the  trial  court  was  as  follows: 

"The  court  further  instructs  the  jury  that 
if  you  shall  believe  from  the  evidence  that 
the  said  Etwal  McWhirter  had  been  per* 
mitted  or  required  to  be  or  remain  on  duty 
continuously  for  more  than  sixteen  consecu- 
tive hours  next  before  the  accident  which 
caused  his  death,  then  the  defendant  was 
negligent  and  liable  in  damages  for  said 
injury  and  death  of  Etwal  McWhirter,  if 
you  shall  believe  from  the  evidence  that  Um 
permitting  or  requiring  the  said  Etwal  Me* 
Whirter  to  be  or  remain  on  duty  continu- 
ously for  more  than  sixteen  consecutive 
hours  next  before  his  death  in  any  way 
contributed  to  the  said  accident  and 
'death,  you  will  find  for  the  plaintiff [2 7 S 
such  damages  as  you  may  believe  from  the 
evidence  she  has  sustained,  by  reason  of 
his  death,  not  exceeding  the  sum  of  $25,000. 

"The  court  instructs  the  jury  that  unless 
they  believe  from  the  evidence  that  Etwal 
McWhirter  came  to  his  death  on  account 
of  the  carelessness  and  negligence  of  the 
officers,  agents,  and  servants  of  the  defend- 
ant, or  that  the  said  Etwal  McWhirter  was 
permitted  or  required  by  the  defendant  to 
be  on  duty  more  than  sixteen  consecutive 
hours  next  before  his  death,  and  that  his 
being  permitted  or  required  to  be  on  duty 
more  than  sixteen  hours  next  before  his 
death  contributed  to  his  death,  the  law  is 
for  the  defendant,  and  the  jury  should  so 

find." 

The  court  of  appeals,  after  reviewing 
the  evidence  as  to  the  happening  of  the  ac- 
cident, and  stating  that  it  was  patent  'Hhat 
it  occurred  after  more  than  sixteen  eon- 

JSt  V.  8. 


1912. 


ST.  LOUIS,  I.  M.  ft  S.  R.  00.  T.  HoWHIRTEB. 


27fr-e81 


Aecutive  hours  of  continuous  service  by  the 
intestate -on  the  train/'  said: 

"In  thus  requiring  of  the  intestate  more 
than  sixteen  consecutive  hours  of  service, 
albeit  the  excess  of  service  over  the  sixteen 
hours  was  but  five  or  seven  minutes,  ap- 
pellant violated  the  statute,  supra;  and  as 
the  death  of  the  intestate,  from  the  act  of 
its  engineer  complained  of,  occurred  while 
he  was  engaged  in  the  required  continuous 
service,  and  after  the  expiration  of  the  six- 
teen consecutive  hours  allowed  by  the 
statute,  there  seems  to  be  no  escape  from 
the  conclusion  that  the  act  of  appellant  in 
thus  extending  his  service  beyond  the  stat- 
utory limit  was  negligence  per  se,  to  which 
the  intestate's  death  must,  as  a  matter  of 
law,  be  attributed,  and,  if  so,  the  right  of 
appellee  to  maintain  this  action  cannot  be 
questioned." 

Further  declaring  that  if  the  right  to  re- 
cover depended  alone  upon  the  ability  to 
show  that  the  death  of  McWhirter  was 
caused  by  the  negligence  of  the  engineer, 
there  was  evidence  tending  to  prove  such 
negligence,  the  court  said: 

''Recurring  to  the  appellant's  violation  of 
179] the  provisions  *of  the  statute  prohib* 
iting  it  from  requiring  its  employees  to  re- 
main on  duty  longer  than  sixteen  consecu- 
tive hours,  we  find  that  the  language  of  the 
provision  in  question  is  mandatory  and  that 
the  duty  it  imposes  is  a  definite,  absolute 
duty.  Its  nonperformance  may  not,  there- 
fore, be  excused  by  a  showing  on  the  part 
of  the  railroad  company  that  it  used  ordi- 
nary care  or  reasonable  diligence  to  per- 
form it,  but  was  unable  to  do  so.  The  vio- 
lation of  such  a  statutory  duty  is  therefore 
negligence  per  «e." 

And  these  positive  conclusions  were 
defined  to  be  further  reinforced  by  a  citation 
of  decisions  of  this  court  enforcing  the  im- 
perative duty  of  carriers  to  maintain  in 
good  order  all  appliances  required  by  the 
safety-appliance  act,  the  court  saying: 

"Tlie  requirements  of  the  statute  with 
respect  to  the  safety  appliances  to  be  used 
on  appellant's  trains  are  no  more  imperative 
or  mandatory  than  is  the  statutory  restric- 
tion here  involved  upon  its  right  to  suffer 
its  employees  to  engage  in  its  service  more 
than  sixteen  consecutive  hours.  The  viola- 
tion of  the  statute  in  either  case  invites 
the  penalty  prescribed,  and  the  offender 
will  not  be  excused  upon  a  showing  of  rea- 
sonable effort  or  diligence  in  attempting  to 
oomply  with  the  statutory  requirements." 

Qiving  to  the  views,  these  expressions  by 
the  court,  their  natural  significance,  there 
would  seem  to  be  little  doubt  that  it  was 
Yntended  to  hold  that  the  effect  of  the  viola- 
tion of  the  hours  of  service  act  wif  to  create 
§7  L.  ed. 


an  unconditional  liability  for  all  accidents 
happening  during  the  period  beyond  the 
statutory  time,  irrespective  of  proof  show- 
ing a  connection  between  the  accident  and 
the  working  overtime.  In  other  words,  the 
ruling  was  that  by  operation  of  law  the  car- 
rier is  an  insurer  of  the  safety  of  all  his 
employees  while  working  beyond  the  statu- 
tory time.  And  it  is  true  also  to  say  that 
although  the  instructions  given  by  the  trial 
court  may  not  have  as  explicitly  stated  the 
doctrine  as  did  the  court  of  appeals,  never- 
theless such  *  instruct  ions  rested  upon[280 
the  same  interpretation  of  the  statute  for 
the  following  reasons  (a)  because  beyond 
the  proof  of  working  overtime  there  was  no 
offer  of  proof  connecting  the  accident  with 
the  working  overtime;  and,  (b)  because  it 
is  apparent  that  the  court  of  appeals  in- 
terpreted the  charge  upon  which  it  was 
passing  as  having  that  significance,  and 
affirmed  it  for  that  reason. 

In  giving  to  the  statute  the  eonstruction 
above  stated,  we  think  error  was  conmiit- 
ted.  The  hours  of  service  act  was  approved 
March  4,  1907,  and  is  entitled,  "An  Act  to 
Promote  the  Safety  of  Employees  and  Trav- 
elers upon  Railroads  by  Limiting  the  Hours 
of  Service  of  Employees  Thereon."  Chap. 
2939,  34  Stat,  at  L.  1415,  U.  S.  Comp.  Stat. 
Supp.  1911,  p.  1321.  We  are  unable  to  dis- 
cover in  the  text  of  the  statute  any  support 
for  the  conclusion  that  it  was  the  purpose 
of  Congress  in  adopting  it  to  subject  car- 
riers to  the  extreme  liability  of  insurers, 
which  the  view  taken  of  the  act  by  the  court 
below  imposes.  We  say  this  because,  al- 
though the  act  carefully  provides  punish- 
ment for  a  violation  of  its  provisions,  no- 
where does  it  intimate  that  there  was  a 
purpose  to  subject  the  carrier  who  allowed 
its  employees  to  work  beyond  the  statutory 
time  to  liability  for  all  accidents  happening 
during  such  period,  without  reference  to 
whether  the  accident  was  attributable  to  the 
act  of  working  overtime.  And  we  think 
that  where  no  such  liability  is  expressed  in 
the  statute,  it  cannot  be  supplied  by  im- 
plication. It  requires  no  reasoning  to 
demonstrate  that  the  general  rule  is  that, 
where  negligence  is  charged,  to  justify  a  re- 
covery it  must  be  shown  that  the  alleged 
negligence  was  the  proximate  cause  of  the 
damage.  The  character  of  evidence  neces- 
sary to  prove  such  causation  we  need  not 
point  out,  as  it  must  depend  upon  the  eir- 
cumstances  of  each  case.  Conceding  that 
a  case  could  be  presented  where  the  mere 
proof  of  permitting  work  beyond  the  statu- 
tory time  and  the  facts  and  circumstances 
connected  with  an  accident  might  be  of 
such  a  character  aa  to  vaalMi  xtf^.  w^-^  "^^ 
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inference  of  proximate  cause,  ineh  oonoet- 
•ion  can  be  of  no  avail  here,  since  the  in- 
struction of  the  trial  court  and  the  ruling 
affirming  that  instruction  were  hased  upon 
the  theory  that  the  mere  act  of  negligenee 
in  permitting  an  employee  to  work  beyond 
the  statutory  period  created  liability  ir- 
respective of  the  connection  between  the 
alleged  negligence  and  the  injury  complained 
of. 

It  is  to  be  observedy  however,  that  even 
if,  for  the  sake  of  argument,  the  broad  ex- 
pressions of  the  court  below  and  those  of 
the  trial  court  be  so  limited  as  to  justify 
the  conception  that  it  was  only  intended  to 
decide  that  permitting  the  working  beyond 
the  statutory  time  was  negligence  per  se, 
giving  rise  to  liability  only  where  the  proof 
showed  a  causal  connection  between  the  in- 
jury complained  of  and  such  per  ee  negU- 
gence,  the  concession  would  not  avoid  the 
Federal  question  or  remove  the  error.  We 
say  this,  because  indulging  in  the  assump- 
tion stated  would  render  it  necessary  to 
determine,  as  previously  pointed  out,  the 
Federal  question  whether  there  was  any 
evidence  tending  to  show  a  connection  be- 
tween the  asserted  negligence  and  the  occur- 
rence of  the  accident;  that  is,  whether  the 
plaintiff  had  offered  any  proof  tending  to 
show  the  existence  of  the  Federal  right 
which  was  asserted;  or,  conversely  speaking, 
whether  there  was  any  proof  tending  to 
establish  that  the  defendant  was  liable  with« 
in  the  terms  of  the  statute,-— considerations 
as  the  right,  on  the  one  part,  of  the  plain- 
tiff, or  the  immunity,  on  the  other  part, 
of  the  defendant,  depending  exclusively 
upon  the  statute,  were,  in  the  nature  of 
things,  both  necessarily  Federal,  since  they 
were,  from  the  point  of  view  of  the  statute, 
correlative.  Assuming  then  that,  as  the  re- 
sult of  the  hypothesis  we  have  indulged  in, 
the  case  is  reducible  to  the  Federal  question 
last  stated,  we  are  clearly  of  the  opinion 
that,  as  there  was  no  proof  tending  to  show 
a  connection  between  the  permitting  of 
the  working  beyond  the  statutory  time, 
182]  *and  the  happening  of  the  accident, 
reversible  error  was  committed.  Of  course, 
the  inquiry  whether  there  was  any  proof 
having  such  tendency  is  not  to  be  solved 
by  indulging  in  mere  surmise  or  conjecture, 
or  by  resorting  to  imaginary  possibilities, 
for  to  so  do  would  but  resolve  the  question 
back  to  the  generic  rule  of  liability  as  in- 
surer which  we  have  previously  disposed  of. 

Our  conclusion  that  there  was  no  reason- 
able tendency  in  the  evidence  connecting 
the  permitting  of  the  working  overtime  with 
the  accident  may  be  briefly  thus  summa- 
ri£ed:  Fint,  because  we  think  there  is 
nothing  in  the  proof  oooeeming  the  letion 


of  the  deceased  from  which  an  inference 
could  be  drawn,  that  his  jumping  from 
the  pilot  of  the  slowly  moving  engine  was 
in  any  way  caused  by  the  fact  that  he  had 
been  worlung  overtime;  second*  because  we 
think  there  was  no  proof  tending  to  show 
negligence  on  the  part  of  the  engineer,  and 
therefore  obviously  no  room  to  conclude 
that  the  fact  that  he  had  worked  overtime 
negligently  contributed  to  the  accident,  for 
the  following  reasons:  (a)  because  of  the 
uncontradicted  testimony  of  the  engineer 
and  of  the  tel^raph  operator  whose  signal 
was  immediately  seen  and  caused  the  engi- 
neer to  stop  the  train  within  a  car  length; 
(b)  because  of  the  testimony  of  the  opera- 
tor as  to  the  position  of  the  brakeman  when 
he  leaped  from  the  pilot  to  run  towards  the 
switch,  of  his  statement  as  to  the  line  of 
vision  from  where  he  stood  and  the  brake- 
man  and  engineer,  the  short  interval  whidi 
elapsed,  the  place  where  the  brakeman,  in 
rising  after  falling,  was  struck  by  the  loco- 
motive, as  shown  by  the  distance  the  engine 
traveled  before  it  came  to  a  stop  and  the 
place  where  the  body  was  found.  Indeed, 
irrespective  of  the  testimony  of  the  tele- 
graph operator,  we  think,  when  the  natural 
position  of  the  engineer  on  the  right  side 
of  the  cab  is  considered,  of  the  position  in 
which  it  is  unquestionably  shown  the  de- 
ceased was,  of  the  short  distance  which  the 
train  moved  before  it  was  stopped  after 
*the  signal  from  the  operator,  it  is [9 83 
demonstrated  with  mathematical  certainty 
that  the  deceased  was  not  within  the  pos- 
sible vision  of  the  engineer  as  he  leaped  or 
stepped  from  the  pilot  for  the  purpose  of 
running  along  the  track  to  the  switch. 

The  judgment  of  the  Court  of  Appeals  of 
Kentuclcy  must  be  reversed  and  the  case  re- 
manded for  further  proceedings  not  incon- 
sistent with  this  opinion. 

Reversed. 

Mr.  Justice  Pitney,  dissenting: 
It  seems  to  me  that  the  rulings  of  the 
state  court,  held  to  be  erroneous,  are  not 
within  the  scope  of  our  review  under  the 
act  (Rev.  Stat,  f  709,  U.  8.  Oomp.  Stat. 
1001,  p.  575;  Jttd.  Code,  i  237  [36  Stat,  at 
L.  1156,  chap.  231,  U.  S.  Comp.  Stat.  Supp. 
1911,  p.  227])  that  alone  confers  jurisdic- 
tion upon  this  court  to  review  the  judgment 
of  a  state  court. 

The  action  was  based  upon  the  hours  of 
service  act  of  March  4,  1007  (34  SUt.  at  L. 
1416,  chap.  2939,  f  2,  U.  S.  Comp.  Stat. 
Supp.  1911,  p.  1321),  and  upon  the  onploy- 
ers'  liability  act  of  April  22,  1008  (35  Stat 
at  L.  65,  chap.  149,  U.  S.  Comp.  Stat.  Supp. 
1911,  p.  1322),  and  the  verdict  and  judg- 
meni  na\  u^oin  ^«  theory  that  plaintiff's 
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intestate,  £twal  MeWbirter,  a  flagman  or 
brakeman  upon  one  of  defendant's  interstate 
trains,  had  been  kept  continuously  at  work 
far  more  than  sixteen  consecutive  hourk,  in 
violation  of  the  former  act,  and  that  his 
death  was  directly  due  to  the  negligence  of 
the  locomotive  engineer  upon  the  same 
train,  either  alone  or  in  conjunction  with 
MeWhirter's  excessive  fatigue,  due  to  his 
having  been  worked  overtime.  The  negli- 
gence of  the  engineer  was,  of  course,  at- 
tributable to  the  defendant  under  the  act  of 
1908,  and  under  that  act  the  negligence  of 
the  deceased,  if  shown,  would  not  bar  the 
action. 

As  I  read  the  record,  the  trial  judge  in- 
structed the  jury  to  the  effect  that  the  vio- 
lation of  the  hours  of  service  act  created  no 
liability  unless  there  was  a  causal  rela- 
284]tion  ^between  the  working  overtime  of 
the  deceased  and  the  catastrophe  that  re- 
sulted in  his  death.  And  so,  I  think,  the 
court  of  appeals  of  Kentucky  interpreted 
the  instructions  (146  Ky.  427,  441,  140  S. 
W.  672;  Instructions  4  and  5). 

However,  let  it  be  conceded,  for  present 
purposes^  that  the  trial  court  erroneously 
instructed  the  jury  that  the  effect  of  the 
violation  of  the  hours  of  service  act  was  to 
create  an  unconditional  liability  for  an  ac- 
cident happening  after  the  expiration  of  the 
sixteen -hour  limit,  and  to  render  the  carrier 
an  insurer  of  the  safety  of  the  employee 
while  working  beyond  the  statutory  time. 
And  let  it  be  further  conceded  that  the 
trial  court  held,  and  erred  in  holding,  that 
there  was  enough  in  the  evidence  to  warrant 
a  finding  that  the  locomotive  engineer  was 
negligent,  so  as  to  make  the  carrier  liable 
under  the  employers'  liability  act;  or  held, 
erroneously,  that  there  was  enough  to  show 
a  causal  relation  between  the  working  over- 
time of  McWhirter  and  the  disaster,  so  as 
to  create  a  liability  under  the  hours  of 
service  act. 

It  still  does  not  seem  to  me  that  the  state 
courts,  in  overruling  defendant's  objections 
to  the  instructions  referred  to,  or  in  deny- 
ing the  motion  (and  sustaining  such  de- 
nial) for  direction  of  a  verdict  in  defend- 
ant's favor,  decided  against  any  "title, 
right,  privilege,  or  immunity  specially  set 
up  or  claimed"  by  the  defendant  under  the 
(Constitution  or  laws  of  the  United  States, 
within  the  meaning  of  §709,  "Revised 
Statutes ;  Judicial  Code,  f  237.  It  was  the 
plaintiff  in  the  trial  court  (now  defendant 
in  error)  who  alone  claimed  under  the  laws 
of  the  United  States.  The  attitude  of  the 
defendant  was  that  of  merely  denying  the 
validity  of  her  claims.  And  the  rulings  of 
the  state  court  (as  is  conceded,  for  argu- 
ment's sake)  erroneously  imposed  upon  the 
#7Xb  etf. 


defendant  a  greater  responsibility  than  those 
laws  warranted;  in  other  words,  gave  too 
great  force  to  the  Federal  statutes.  The 
questions  thus  raised  were  undoubtedly 
Federal  questions  in  *the  general[285 
sense;  that  is  to  say,  they  arose  under  the 
laws  of  the  United  States.  And  I  concede 
that  the  judgment  cannot  be  sustained  upon 
any  independent  non-Federal  ground.  But 
according  to  all  previous  decisions,  so  far 
as  I  am  aware,  the  mere  existence  of  a  Fed- 
eral question  in  the  record  is  not  sufficient 
to  give  to  this  court  jurisdiction  to  review 
the  judgment  of  a  state  court;  it  is  neces- 
sary that  the  Federal  question  shall  have 
been  decided  in  a  particular  way. 

There  is  a  clear  distinction  between  the 
existence  of  a  Federal  question  such  as 
would  give  original  jurisdiction  to  a  Federal 
court  because  "arising  under  the  Constitu- 
tion or  laws  of  the  United  States,"  eto. 
(Judicial  Code,  §  24,  [36  Stat,  at  L.  1091, 
chap.  231,  U.  S.  Comp.  Stat  Supp.  1911,  p. 
135] ) ,  or  such  as  would  give  a  right  of  ap* 
peal  to  this  court  from  those  courts  (§§  238» 
241),  and  the  denicU  by  a  state  court  of  a 
Federal  right  or  inmiunity,  under  such  cir- 
cumstances as  to  give  jurisdiction  to  this 
court  to  review  the  state  court's  decision. 

Section  237,  Judicial  Code,  formerly 
§  709,  Rev.  Stat.,  authorizes  a  review  by  this 
court  of  the  final  judgment  of  the  oourt  of 
last  resort  of  a  state  only  "where  is  drawn 
in  question  the  validity  of  a  treaty,  or 
statute  of,  or  an  authority  exercised  under, 
the  United  States,  and  the  decision  is 
against  their  validity;  or  where  is  drawn 
in  question  the  validity  of  a  statute  of,  or 
an  authority  exercised  under,  any  state,  on 
the  ground  of  their  being  repugnant  to  the 
Constitution,  treaties,  or  laws  of  the  United 
States,  and  the  decision  is  in  favor  of  their' 
validity;  or  where  any  title,  right,  priv- 
ilege, or  immunity  is  claimed  under  the 
Constitution,  or  any  treaty  or  statute  of,  or 
conmiission  held  or  authority  exercised 
under,  the  United  States,  and  the  decision 
is  against  the  title,  right,  privilege.  Or  im- 
munity especially  set  up  or  claimed  by 
either  party,  under  such  Constitution, 
treaty,  statute,  commission,  or  authority." 

Unless  the  emphatic  words — ^'against 
their  validity"— •"in  favor  of  their[«8« 
authority" — "against  the  title  ...  or 
immunity  especially  set  up,"  etc.,-«-are  to  be 
eliminated  from  the  section,  it  must  be  eon- 
strued  as  giving,  not  a  mutual  or  reeiproeal 
right  of  review  of  Federal  questions  decided 
in  the  state  courts,  but  an  unilateral  right 
of  review,  dependent  upon  the  way  in  which 
the  question  was  decided  in  the  state  eonrt. 

The   distinction  baa  VM«a.  T^^n^s^iNaj^  V^ 
ihia  oouri  Vn  tmm  ^^^fsaXi  ^vsndMst. 
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Whitten  y.  TomlinBon,  160  U.  S.  231,  238,  40 
L.  ed.  406,  410,  16  Sup.  Ct.  Rep.  297;  Penn 
Mut.  L.  InB.  Co.  y.  Austin,  168  U.  S.  686, 
695,  42  L.  ed.  626,  630,  18  Sup.  Ct.  Rep. 
223;  Holder  y.  Aultman,  M.  dt  Co.  169  U.  S. 
81,  88,  42  L.  ed.  669,  671,  18  Sup.  Ct.  Rep. 
269;  Field  y.  Barber  Asphalt  Paying  Co. 
194  U.  S.  618,  620,  48  L.  ed.  1H2,  1162,  24 
Sup.  Ct  Rep.  784. 

The  terms  of  1 237,  Judicial  Code,  are  not 
new.    Except  for  using  the  word  "etptfoiol- 
Zy"  instead  of  "specially/*  the  Jurisdiction- 
al clause  is  identical  with  the  correspond- 
ing clause  in  1 709,  Rey.  Stat.,  under  which 
it  has  been  uniformly  held  that  this  court 
has  no  general  power  to  review  or  correct 
the  decisions  of  the  state  courts,  and  is  au- 
thorized only  to  protect  against  alleged  yio- 
lations   in  state  court  decisions  of   rights 
arising  under  the  Federal  authority;  that  it 
was  not  the  purpose  of  Congress  to  author- 
ize a  review  by  this  court  whenever  a  Fed- 
eral question  is  decided  in  a  litigation  in 
a  state  court,  but  was  to  prevent  the  state 
jurisdictions  from  impairing  or  frittering 
away  the  authority  of  the  Federal  govern- 
ment by  failing  to  give  full  force  to  the 
statutes,  etc.,  established  by  that  govern- 
ment; and  that  therefore  the  writ  of  error 
will  lie  only  when  the  decision  is  adverse 
to  the  F.ederal  right  asserted  in  the  state 
eourt  by  the  plaintiff  in  error;  and  that  a 
decision  in  the  state  jurisdiction  upon  a 
Federal    question,    however    erroneous    the 
decision  may  be,  is  not  to  be  corrected  in 
this  court  if  the  decision  be  in  favor  of  the 
right  or  immunity  that  is  set  up  under  the 
Federal  authority.    Montgomery  v.  Hernan- 
dez   (1827)    12  Wheat.  129,  132,  6  L.  ed. 
575,  576;  Hale  v.  Gaines   (1859)   22  How. 
144,  160,   16  L.  ed.  264,  269;   Murdock  v. 
Memphis   (1874)   20  Wall.  590,  626,  22  L. 
ed.    429,    441;    Missouri    ex    rel.    Carey 
287]  'v.  Andriano,  138  U.  S.  496,  499,  34 
K  ed.  1012,   1013,   11  Sup.   Ct.  Rep.  385; 
Jersey  City  &  B.  R.  Co.  v.  Morgan,  160  U. 
S.  288,  292,  40  L.  ed.  430,  431,  16  Sup.  Ct. 
Rep.  276;   De  Lamar's  Nevada  Gold  Min. 
Co.  V.  Nesbitt,  177  U.  S.  523,  528,  44  L.  ed. 
872,  874,  20  Sup.  Ct.  Rep.  715. 

In  all  these  cases  the  word  "immunity," 
as  used  in  §709,  Rev.  Stat,  like  the  as- 
sociated words  "title,  right,  privilege,"  has 
been  given  its  normal  affirmative  force;  the 
clause  meaning  not  that  the   plaintiff  in 
error  may  have  merely  denied  a  Federal 
right  asserted  against  him  by  his  adversary, 
but  that  he  must  have  claimed  exemption 
from    a    liability    or    obligation    asserted 
ogminBt  him  on  grounds  of  state  or  of  Fed- 
ora/ l&w,  by  specially  setting  up  an  im- 
mnnity  becauae  of  some  ttatttte,  or  treaty, 
tM00 


or  oonstitutional  prorision  of  the  United 
States. 

The  more  recent  decisions  that  are  sone- 
times  supposed  to  have  given  a  different 
construction  to  1 709  do  not,  upon  critical 
examination,  bear  out  this  view.  Nntt  t. 
Knnt,  200  U.  S.  12, 19,  50  L.  ed.  848,  852,  M 
Sup.  Ct.  Rep.  216,  and  cases  cited;  Texaa  4 
P.  R.  Co.  ▼.  AbUene  Cotton  Oil  Go.  204  U.  S. 
426,  434,  etc,  51  L.  ed.  553,  556,  27  Su^ 
Ct.  Rep.  350,  9  Ann,  Cas.  1075;  Kaoaaa  (Mty 
Southern  R.  Ca  ▼.  H.  Albers  CoauniMion 
Co.  223  U.  a  573,  601,  56  L.  ed.  556,  565^ 
32  Sup.  Ct  Rep.  316;  Creswill  ▼.  Qraad 
Lodge,  K.  P.  225  U.  S.  246,  56  L.  ed.  1074» 
32  Sup.  St.  Rep.  822;  Seaboard  Air  line  R. 
Co.  V.  Duvall,  225  U.  S.  477,  56  L.  ed.  1171, 
32  Sup.  Ct  Rep.  790.  An  apparent  excep- 
tion is  St.  Louis,  I.  M.  4  S.  R.  Co.  t.  Taylor» 
210  U.  S.  281,  291,  52  K  ed.  1061,  1066,  28 
Sup.  Ct  Rep.  616,  etc.  But  in  that  ease 
the  plaintiff  in  error  did  at  least  aasert  a 
special  construction  of  the  Federal  act  upon 
which  its  adversary's  suit  was  based,  and 
upon  that  special  construction  claini«d  aa 
exemption  from  liability. 

I  am  unable  to  find  in  1 709,  or  in  pre- 
vious decisions  of  this  court,  any  authoritj 
for  a  review  by  this  court  of  a  decision  by 
a  state  court,  sustaining  a  defendant's  lia- 
bility in  an  action  founded  upon  a  Federal 
law,  although  such  decision  be  excepted  to; 
or  for  reviewing  a  state  court  decision  that, 
instead  of  impairing  or  limiting  the  effect  of 
an  act  of  Congress,  is  alleged  to  enlarge  its 
scope  and  effect  and  the  consequent  respon- 
sibility of  a  defendant  thereunder. 
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the  United  States  of  America  in  and  for 
New  York  City,  Borough  of  Manhattan. 
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ALBERT  S.  BURLE80N,t  as  Postmasler 
General  of  the  United  States;  James  0. 
McReynolds,  as  Attorney  General  of  tlM 
United  States,  et  aL    (No.  818.) 

(See  S.  C.  Reporter's  ed.  28^-316.) 

Postoflloe  ~  second-class  matter  «- 
newspaper  publicity  law  —  constrvo* 
tion. 

1.  Both  the  text  and  the  IcfislatiTe  Ua- 


tRetirement  of  Frank  H.  Hiteheod^  as 
Postmaster  General,  and  George  W,  Widc- 
ersham  as  Attorney  General  suggested,  and 
Albert  S.  Burleson  and  James  C.  McRsj- 
nolda,  tbaix  tuoeessors  in  office,  substitated 
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tory  of  that  part  of  the  postoffiee  appro- 
priation act  of  August  24,  1912  (37  Stat, 
ttt  L.  663,  chap.  389),  §  2,  which  requires 
newspapers  and  periodical  publications  to 
file  with  the  Postmaster  General  and  the 
postmaster  at  the  place  where  "entered,'* 
and  to  pubUsh  in  the  second  issue  there- 
after, a  sworn  statement  of  average  circula- 
tion, and  of  the  names  of  editor,  publisher, 
owners,  stockholders,  principal  creditors, 
etc.,  under  penalty,  in  case  of  failure, 
of  denial  of  the  "privileges"  of  the  mail, 
and  to  mark  all  naid  reading  matter  "Ad- 
vertisement," under  penalty  of  criminal 
prosecution  for  noncompliance, — show  that 
these  provisions  were  intended  simply  to 
supplement  existing  l^islation  relative  to 
second-class  mail  matter,  and  to  impose  ad- 
ditional conditions  for  admission  to  the 
privileged  class  of  mail,  and  that  they  were 
not  emusted  as  an  exercise  of  legislative 
power  to  regulate  the  press  or  curtail  its 
freedom. 

Postoffloe  —  olasslflcatlon  of  mail  mat- 
ter —  power  of  Congress. 

2.  Congress,  in  the  interest  of  the  dis- 
semination of  current  intelligence,  may  so 
legislate  as  to  the  mails,  by  classification 
or  otherwise,  as  to  favor  the  widespread 
circulation  of  newspapers,  periodicals,  etc., 
even  though  the  legislation  on  that  subject, 
when  considered  intrinsically,  discriminates 
against  the  public,  and  in  favor  of  such 
publications  and  their  publishers. 

PostofBoe  —  conditions  of  enjoying  Bec- 
ond-class  prlYileges  —  Talldlty  of 
newspaper  publicity  law. 

3.  The  additional  conditions  upon  the 
right  to  enjov  second-class  mail  privil^es, 
imposed  by  the  postoffice  appropriation  act 
of  August  24,  1912,  I  2,  which  requires 
newspapers  and  periodical  publications  to 
file  witn  the  Postoffice  Department,  and  to 
publish  in  the  second  issue  thereafter,  a 
•worn  statement  of  average  circulation,  and 
of  the  names  of  editor,  publisher,  owners, 
stockholders,  principal  creditors,  etc.,  and 
to  mark  all  paid  reading  matter  "Adver- 
tisement," are  incidental  to  the  purpose  to 
be  secured  by  the  second-class  classification, 
and  are  therefore  not  repugnant  to  the  Fed- 
iral  Constitution  as  infringing  the  freedom 
of  the  press,  or  taking  properly  without  due 
process  of  law. 

[Freedom  of  the  press,  see  Conttitutional  Law. 
006-010,  In  Digest  Bup.  Ct  1008.] 
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Argued  December  2  and  3,  1012.    Decided 

June  10,  1013. 

TWO  APPEALS  ^om  the  District  Court 
of  the  United  States  for. the  Southern 
District  of  New  York  to  review  decrees  dis- 
missing suits  to  enjoin  the  enforcement  of 
the  newspaper  publicity  law.    Affirmed. 

The  facts  art  stated  in  the  opinion. 
S7  Jj.  ed. 


Mr.  Robert  C.  Morris  argued  the  cause, 
and,  with  Mr.  Guthrie  B.  Plante,  filed  a 
bri^  for  appellant,  The  Journal  of  Com- 
merce &  Commercial  Bulletin: 

In  using  the  terms  "liberty  and  prop- 
erty," we  do  so  in  the  broad  sense  in  which 
the  words  are  construed  to  have  been  used 
in  the  Constitution  of  the  United  States, 
and  in  a  strictly  legitimate  sense  in  law, 
that  interference  with  the  profitable  and 
free  use  of  property  by  its  owner  arbitrar- 
ily deprives  him  of  his  property  and  of 
some  portion  of  his  personal  liberty. 

Chicago,  M.  k  St.  P.  R  Co.  v.  Minnesota, 
134  U.  S.  418,  33  L.  ed.  970,  3  Inters.  Com. 
Rep.  209,  10  Sup.  Ct.  Rep.  462,  702;  Smyth 
V.  Ames,  169  U.  S.  466,  523,  42  L.  ed.  810, 
840,  18  Sup.  Ct.  Rep.  418;  Munn  v.  Illi- 
nois, 04  U.  S.  113,  24  L.  ed.  77;  Re  Jacobs, 
98  N.  Y.  98,  60  Am.  Rep.  636;  People  ex 
rel.  Manhattan  Sav.  Inst.  v.  Otis,  00  N.  Y. 
62. 

The  question  presents  itself,  is  this  act 
"necessary  and  proper^'  in  connection  with 
the  power  to  establish,  maintain,  and  regu- 
late postoffices  and  post  roads  T  Such  a 
question  is  properly  the  subject  of  judicial 
inquiry  (M'Culloch  v.  Maryland,  4  Wheat. 
316,  420,  4  L.  ed.  670,  68o],  and  any  such 
judicial  inquiry  must  look  to  whether  there 
is  an  advantage  to  be  derived  to  the  benefit 
of  the  people,  and  whether  Congress  has 
adopted  a  legitimate  means  of  obtaining 
such  object. 

This  legislation  not  being  a  means  to  ac- 
complish the  legitimate  purpose  of  the  main- 
tenance of  the  postal  establishment,  or  the 
regulation  of  the  mail  service,  or  the  ex- 
clusion of  harmful  matter,  or  matter  which 
it  is  impracticable  to  handle,  is  an  at- 
tempted exercise  by  Congress  of  powers 
neither  expressly  nor  incidentally  granted, 
and  impliedly  condemned  by  the  Constitu- 
tion. 

United  States  v.  Fox,  06  U.  S.  670,  24 
L.  ed.  638;  United  States  v.  Reese,  02  U. 
S.  214,  23  L.  ed.  563 ;  Dent  v.  West  Virginia, 
120  U.  S.  114,  32  L.  ed.  623,  0  Sup.  Ct. 
Rep.  231;  Cummings  v.  Missouri,  4  WalL 
277,  18  L.  ed.  356;  Ex  parte  Garland,  4 
Wall.  383,  18  L.  ed.  366. 

There  being  no  justification  by  express 
or  implied  power  to  Congress  for  the  l^s* 
lation  in  question,  with  no  public  service 
to  be  subserved,  it  is  an  unwarranted,  ar- 
bitrary, and  unreasonable  interference  with 
lawful  private  rights,  invading  personal 
freedom,  and  confiscating  and  destroying 
private  property. 

Mugler  V.  Kansas,  123  U.  S.  623,  661,  81 
L.  ed.  206,  210,  8  Sup.  Ct.  Rep.  273. 

The  word  "liberty,"  as  em^lorf^  \».  >ft&» 
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mere  freedom  from  arrest  and  reetraint, 
Imt  onbraees  the  broader  conception  of  free- 
dom of  action,  freedom  in  the  selection  of 
a  biiainess  calling  or  vocation,  freedom 
of  the  citizen  in  the  uae  and  control  of  his 
property,  so  long  as  he  does  not  violate  the 
rights  of  others,  freedom  in  exercising  the 
rights,  privileges,  and  iminuntties  that  be- 
long to  the  citizen  generally,  and  freedom 
in  the  conduct  and  pursuit  of  a  lawful  busi- 
ness. 

Allgeyer  v.  Louisiana,  165  U.  S.  578,  41  L. 
ed.  832,  17  Sup.  Ct.  Bep.  427;  Booth  v. 
IllinoU,  184  U.  S.  425,  46  L.  ed.  623,  22 
Sup.  Ct.  Bep.  425;  Ex  parte  Vir- 
ginia, 100  U.  S.  339,  344,  25  L.  ed.  676, 
678;  Munn  v.  Illinois,  94  U.  S.  113,  142,  24 
L.  ed.  77,  90;  Lansburgh  v.  District  of 
Columbia,  11  App.  D.  C.  521;  Butchers' 
Union  S.  H.  &  L.  S.  K  Co.  v.  Crescent  City 
L.  S.  L.  &  S.  H.  Co.  Ill  U.  S.  746,  762, 
28  L.  ed.  585,  588,  4  Sup.  Ct.  Bep.  652. 

The  word  "liberty"  embraces  the  right  to 
keep  secret  one's  books  and  papers,  his  busi- 
ness methods,  and  his  knowledge  of  his  own 
affairs.  The  right  of  society  only  extends 
to  the  point  of  sacrifice  in  the  liberty  of 
its  individual  members  when  such  sacrifice 
is  the  result  of  due  process  of  law.  There 
must  be,  and  is,  reasonable  protection 
against  the  danger  of  abuse,  and  no  general 
inquiry  into  private  affairs  should  be  per- 
mitted. Vested  rights  must  not  thus  arbi- 
trarily be  interfered  with. 

Be  Davies,  168  N.  Y.  105,  56  L.B.A.  855, 
61  K.  E.  118;  Interstate  Commerce  Com- 
mission V.  Brimson,  154  U.  S.  447,  478,  38 
L.  ed.  1047,  1057,  4  Inters.  Com.  Bep.  545, 
14  Sup.  Ct.  Bep.  1125. 

The  words,  ''due  process  of  law,"  were 
undoubtedly  intended  to  convey  the  same 
meaning  as  the  words  "by  the  law  of  the 
land,"  in  Magna  Charta. 

Den  ex  dera.  Murray  v.  Hoboken  Land  & 
Improv.  Co.  18  How.*  272,  276,  15  L.  ed. 
372,  374;  Davidson  v.  New  Orleans,  96 
U.  8.  97,  101,  24  L.  ed.  616,  618. 

Due  process  of  law  is  not  confined  to  judi- 
cial process,  and  cannot  be  thus  restricted. 
It  extends  to  every  case  which  may  deprive 
a  citizen  of  life,  liberty,  or  property, 
whether  the  process  be  judicial,  or  adminis- 
trative, or  executive  in  its  nature. 

Stuart  V.  Palmer,  74  N.  Y.  190,  30  Am. 
Bep.  289. 

If  it  is  absolutely  necessary  to  the  public 
morals,  the  public  health,  or  the  public 
safety  that  a  newspaper  shall  file  a  state- 
ment of  its  private  affairs  with  the  govern- 
ment, and  thereafter  publish  such  statement 
to  the  world  at  large,  the  provisions  of  the 
met  in  queation  may  be  termed  a  valid  exer- 
eise  of  the  police  pow^ri  but  unleia  auch  ab- 


solute  necessity  exists,  the  police  power  eaa- 
not  be  invoked  to  compel  the  filing  and 
publication. 

Colon  V.  Lisk,  158  N.  Y.  196,  69  Am.  St 
Bep.  609,  47  N.  E.  302. 

The  police  power  cannot  encroach  upon 
vested  constitutional  rights,  and  the  courts 
should  not  be  concerned  with  the  probable 
purpoee  for  which  it  is  attempted  to  be  ex- 
ercised, or  uncertain  evils  which  it  at- 
tempts to  correct.  The  first  requirement 
to  the  just  exercise  of  the  police  power  is 
that  it  must  be  reasonable,  must  be  mod- 
erate, and  have  proportion  in  its  means  to 
the  end  to  be  attained. 

Plessy  V.  Ferguson,  163  U.  S.  637,  550, 
41  L.  ed.  256,  260,  16  Sup.  Ct.  Bep.  1188; 
Mugler  V.  Kansas,  123  U.  S.  623,  661,  31 
L.  ed.  205,  210,  8  Sup.  Ct.  Bep.  273;  Frank 
L.  Fisher  Co.  v.  Woods,  187  N.  Y.  94,  12 
L.B.A.{N.S.)  707,  79  N.  E.  836;  Wright  v. 
Hart,  182  N.  Y.  344,  2  L.B.A(N.S.)  338, 
75  N.  E.  404,  3  Ann.  Cas.  263;  Freund,  Pol 
Power,  p.  61. 

The  act  discriminates  against  appellant 
and  other  publishers  siimlarly  situated,  and 
denies  to  it  and  them  the  equal  protection 
of  the  laws. 

Chicago,  B.  dt  Q.  B.  Ca  t.  Chicago,  160 
U.  S.  226,  41  L.  ed.  979,  17  Sup.  Ct.  Bep. 
581;  Cotting  v.  Kansas  City  Stock  Yards 
Co.  (Cotting  v.  Gk>dard)  183  U.  S.  79,  46 
L.  ed.  92,  22  Sup.  Ct.  Bep.  30;  Connolly 
V.  Union  Sewer  Pipe  Co.  184  U.  S.  540,  4G 
L.  ed.  679,  22  Sup.  Ct  B^.  431;  Gulf,  C. 
&  S.  F.  B.  Co.  V.  Ellis,  165  U.  S.  150,  159, 
41  L.  ed.  666,  669,  17  Sup.  Ct.  Bep.  255; 
Barbier  v.  Connolly,  113  U.  S.  27,  28  L. 
ed.  923,  6  Sup.  Ct  Bep.  357;  Duncan  v. 
Missouri,  152  U.  S.  377,  38  L.  ed.  485,  14 
Sup.  Ct.  Bep.  570;  Magoun  v.  Illinois  Trust 
k  Sav.  Bank,  170  U.  S.  283,  42  L.  ed.  1037, 
18  Sup.  Ct.  Bep.  594;  Ballard  v.  Hunter, 
204  U.  S.  241,  51  L.  ed.  461,  27  Sup.  Ct 
Bep.  261;  Missouri  ▼.  Lewis  (Bowman  v. 
Lewis)   101  U.  S.  22,  25  L.  ed.  989. 

The  first  ten  Amendments  to  the  Con^ti- 
tution  were  intended  as  limitations  u)*on 
the  Federal  powers  previously  granted,  and 
this  court  has  always  held  them  to  to  be. 

Barron  v.  Baltimore,  7  Pet  248,  8  K 
ed.  672 ;  Fox  v.  Ohio,  6  How.  410,  12  K  ed. 
213;  Mechanics'  it  T.  Bank  y.  Thomas,  18 
How.  384,  15  L.  ed.  460;  Twitchell  Y. 
Pennsylvania,  7  Wall.  321,  19  K  ed.  223; 
Presser  v.  Illinois,  116  U.  S.  252,  29  L.  ed. 
615,  6  Sup.  Ct  Bep.  580. 

For  a  true  understanding  of  the  meaning 

of  the  phrase  "freedom  of  the  press,"  we 

must  look  to  what  it  imported  in  England 

and  in  America  at  and  just  prior  to  the  time 

.of  the  adoption  of  the  1st  Amendment;  for 

^  vt  waa  t\v«  \\\y«i\i  q\  \3&a  ^ess  as  it  "Was 
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then  understood  which  is  safeguarded.  In 
I  this  Tiew,  freedom  of  the  press  meant  the 
right  of  free  discussion  by  the  press,  and 
the  right  of  publishing  and  circulating  a 
newspaper  bj  any  of  the  usual  means  or 
channels,  without  restraint,  except  the  re- 
straint which  then  existed  under  the  law 
of  libeL 

4  Bl.  Com.  *162;  Pec^le  y.  Oroswell,  3 
Johns.  Cas.  360. 

There  can  be  no  doubt  but  that  Congress, 
in  the  exercise  of  the  police  power,  has  the 
right  to  exclude  by  appropriate  legislation 
all  articles  or  matter  from  the  mails  which 
are  contrary  to  public  morals,  and  such 
exclusion  is  not  an  abridgment  of  the  free- 
dom of  the  press. 

Ex  parte  Jackson,  96  U.  8.  727,  24  L. 
ed.  877;  Re  Rapier,  143  U.  8.  110,  36  L. 
ed.  93,  12  Sup.  Ct.  Rep.  374. 

The  act  is  illegal  and  void  snd  beyond 
the  power  of  Congress  to  enact,  being  an 
usurpation  by  Congress  of  powers  expressly 
reserved  to  the  states  of  the  United  States, 
in  that  it  is  legislation  affecting  matters 
with  which  the  several  states  alone  have 
the  right  to  treat  by  legislation  or  other- 
wise. 

2  Rives,  'The  Life  and  Times  of  James 
Madison,"  pp.  38,  46;  Barron  v.  Balti- 
more, 7  Pet  243,  247,  8  L.  ed.  672,  674; 
United  SUtes  v.  Fox,  95  U.  8.  670,  24  L. 
ed.  638;  Prigg  v.  Pennsylvania,  16  Pet. 
530,  625, 10  L.  ed.  1060, 1092 ;  United  States 
V.  Dewitt,  9  Wall.  41,  19  L.  ed.  693 ;  United 
States  ▼.  Press  Pub.  Go.  219  U.  S.  1,  65  L. 
ed.  66,  31  Sup.  Ct.  Rep.  212,  21  Ann.  Cas. 
942;  James  v.  Bowman,  190  U.  8.  127,  47 
L.  ed.  979,  23  Sup.  Ct  Rep.  678;  Baldwin 
v.  Franks,  120  U.  S.  678,  30  L.  ed.  706,  7 
Sup.  Ct  Rep.  656,  763;  Civil  Rights  Cases, 
109  U.  8.  8,  27  Ia  ed.  835,  8  Sup.  Ct  Rep. 
18;  United  States  v.  Harris,  106  U.  8. 
620,  27  L.  ed.  290,  1  Sup.  Ct  Rep.  601; 
United  States  v.  Reese,  02  U.  S.  214,  23 
L.  ed.  663;  Stone  t.  Mississippi,  101  U.  8. 
814,  819,  25  Ia  ed.  1079,  1080. 

Jhe  word  ''mail"  embraces  the  entire  pos- 
tal system,  the  instrumentalities  of  con- 
veyance and  delivery,  and  the  entire  body 
of  matter  thus  conveyed.  It  applies  equally 
to  the  sending  of  matter  "'flrst,"  "second," 
"third,"  or  "fourth"  class.  The  use  of  the 
term  imports  no  limitation  and  permits  of 
no  restriction.  It  is  all-embracing  in  its 
scope,  and  cannot  be  confined  without  the 
use  of  words  of  express  limitation,  such  as 
"first-class"  mail,  "second-class"  mail,  etc. 

Standard  Diet.  "Mail;"  Bouvier's  Law 
Diet;  United  States  v.  Wilson,  Baldw.  78, 
Fed.  Cas.  No.  16,730;  United  States  v. 
Marselis,  2  Blatchf.  108,  Fed.  Cas.  No. 
15,724;  Wynen  v.  Schappert,  6  Daly,  560. 
#7  Zb  ed. 


In  order  to  give  the  effdet  contended  for 
by  the  Solicitor  General  this  court  is  asked 
to  prefix  to  the  paragraphs  in  question  a 
suitable  phrase,  such  as,  "before  any  news- 
paper, periodical,  etc.,  shall  be  entitled  to 
be  admitted  to  the  second-class  mail,"  and 
to  insert  the  words  "second-class"  in  the 
expression  "privileges  of  the  mail,"  and  to 
insert  the  words  "and  mailing"  after  the 
word  "printing,"  in  the  paragraph  relating 
to  advertising  matter,  and  to  provide  the 
other  necessary  changes  to  make  the  statute 
uniform  and  workable.  In  other  words, 
judicial  legislation  is  asked, — something 
that  this  court  has  always  refused. 

United  SUtes  v.  Reese,  02  U.  S.  214,  23  L 
ed.  563;  Trade-Mark  Cases,  100  U.  8.  82, 
25  L.  ed.  550;  James  v.  Bowman,  190  U.  8. 
127,  47  L.  ed.  979,  23  Sup.  Ct  Rep.  678: 
Holden  v.  Stratton,  198  U.  8.  202,  210,  49 
L.  ed.  1018,  1021,  25  Sup.  Ct  Rep.  676. 

The  construction  given  the  act  by  the  At- 
torney General  has  been  adopted  by  the 
Postmaster  General,  and  as  such  should 
not  be  disturbed  unless  clearly  wrong. 

United  States  v.  Philbrick,  120  U.  8.  52, 
59,  30  L.  ed.  550,  561,  7  Sup.  Ct.  Rep.  418; 
United  States  v.  Cerecedo  Hermanos  y  Conl- 
pafiia,  209  U.  8.  337,  52  L.  ed.  821,  28  Sup. 
Ct  Rep.  532. 

Mr.  James  M.  Beck  argued  the  cause 
and  filed  a  brief  for  appellant,  the  Lewis 
Publishing  Company: 

While  resort  may  not  be  had  to  the  de- 
dates  in  Congress  to  determine  the  inte^ 
pretation   of  a   statute,   yet   they   '^'^   be 
examined  when  the  object  of  a  statute  is 
a  pertinent  matter. 

United  States  v.  Press  Pub.  Co.  219  U. 
8.  1,  55  L.  ed.  65,  31  Sup.  Ct  Rep.  212,  21 
Ann.  Cas.  942. 

An  alleged  implied  power,  as  in  the  case 
at  bar,  must  justify  itself  by  showing  that 
it  is  "necessary  and  proper"  and  "plainly 
adapted"  to  carrying  out  some  express 
power. 

M'Culloch  V.  Maryland,  4  Wheat.  423,  4 
L.  ed.  605;  Federalist,  No.  33;  Hepburn  ▼. 
Griswold.  8  Wall.  603,  614,  19  L.  ed.  513, 
523;  United  States  v.  Harris,  106  U.  8. 
636,  27  L.  ed.  292,  ]  8up.  Ct.  Rep.  601; 
Mugler  V.  Kansas,  128  U.  8.  623,  31  L.  ad. 
205,  8  Sup.  Ct  Rep.  273. 

The  number  of  Federal  enactments  that 
have  been  adjudged  unconstitutional  is 
sometimes  underestimated.  Without  pre- 
tending to  have  made  an  exhaustive  search 
of  the  authorities,  I  have  found  twenty 
cases  in  which  Federal  enactments  w«rs 
thus  adjudged  unconstitutional  by  thlf 
court.  In  one  of  these  (the  Legal  Tender 
Cases)  the  decision  was  subsequently  v% 
versed.    01  ttai%  tvmiNxNn^  x&nsXaM^  Vswaw^ 
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were  adjudged  void  for  want  of  power,  and 
seven  because  they  contravened  some  ex- 
press constitutional  limitation.  The  cases 
are: 

Marbury  ▼.  Madison,  1  Cranch,  138,  2  L. 
ed.  60;  Scott  v.  Sandford,  10  How.  393,  15 
L.  ed.  691 ;  Ex  parte  Garland,  4  Wall.  333, 
18  L.  ed.  366;  The  Alicia  (The  Alicia  v. 
United  States)  7  Wall.  571,  19  L.  ed.  84; 
Hepburn  v.  Griswold,  8  Wall  603,  19  L. 
ed.  513;  Supreme  Justices  v.  Murray  (Su- 
preme Justices  V.  United  States)  9  Wall. 
274,  19  L.  ed.  658;  The  Collector  v.  Day 
(Buffington  v.  Day)  11  Wall.  113,  20  L. 
ed.  122;  United  States  v.  Reese,  92  U.  S. 
214,  23  L.  ed.  563;  United  SUtes  v.  Klein, 
13  Wall.  128,  20  L.  ed.  519;  Trade-Mark 
Cases,  100  U.  S.  82,  25  L.  ed.  550;  United 
SUtes  V.  Harris,  106  U.  S.  629,  27  L.  ed. 
290,  1  Sup.  Ct.  Rep.  601;  Civil  Rights 
Oases,  109  U.  S.  3,  27  L.  ed.  835,  3  Sup. 
Ct.  Rep.  18;  Boyd  v.  United  States,  116  U. 
8.  616,  29  L.  ed.  746,  6  Sup.  Ct.  Rep.  524; 
Monongahela  Nav.  Co.  v.  United  States,  148 
U.  S.  312,  37  L.  ed.  463,  13  Sup.  Ct.  Rep. 
622;  Income  Tax  Cases  (Pollock  v.  Farmers' 
Loan  k  T.  Co.)  157  U.  S.  429,  39  L.  ed. 
759,  15  Sup.  Ct.  Rep.  673;  Wong  Wing  v. 
United  States,  163  U.  S.  228,  41  L.  ed.  140, 
16  Sup.  Ct.  Rep.  977;  Fairbank  v.  United 
Stotes,  181  U.  S.  283,  45  L.  ed.  862,  21 
Sup.  Ct.  Rep.  648,  15  Am.  Crim.  Rep.  135; 
James  v.  Bowmaji,  190  U.  S.  127,  47  L.  ed. 
979,  23  Sup.  Ct.  Rep.  678;  Employers'  Lia- 
bility Cases  (Howard  v.  Illinois  C.  R.  Co.) 
207  U.  S.  463,  52  L.  ed.  297,  28  Sup.  Ct. 
Rep.  141;  Adair  v.  United  States,  208  U. 
S.  161,  52  L.  ed.  436,  28  Sup.  Ct.  Rep.  277, 
13  Ann.  Cas.  764. 

What  cannot  be  done  directly,  because  of 
constitutional  restriction,  cannot  be  accom- 
plished indirectly  by  legislation  which  ac- 
complishes the  same  result. 

Fairbank  v.  .United  States,  181  U.  S.  283, 
294,  45  U  ed.  862,  867,  21  Sup.  Ct.  Rep. 
648,  15  Am.  Crim.  Rep.  135;  Woodruff 
V.  Parham,  8  Wall.  123,  19  L.  ed.  382. 

If  the  means  employed  have  no  real  sub- 
stantial relation  to  public  objects  which 
the  government  may  legally  accomplish, — 
if  they  are  arbitrary  and  unreasonable,  be- 
yond the  necessities  of  the  case, — the  judic- 
iary will  disregard  mere  forms,  and  inter- 
fere for  the  protection  of  rights  injuriously 
affected  by  such  illegal  action.  The  author- 
ity of  the  courts  to  interfere  in  such  cases 
is  beyond  all  doubt 

Lochner  ▼.  New  York,  108  U.  S.  45,  49 

K  ed.  937,  25  Sup.  Ct.  Rep.  539,  3  Ann. 

Gas.   1133;   Mugler   v.   Kansas,    123   U.   S. 

623^  91  L.  ed.  205,  8  Sup.  Ct.  Rep.  273; 

Chicago,  B.  A  Q.  R.  Co.  v.  Illinois,  200  U. 

S.   661,  50  L.  ed.  696,  26  Sup.  Ct.  Rep. 
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341,  4  Ann.  Cas.  1175;  Reagan  v.  Farmers' 
Loan  &  T.  Co.  154  U.  S.  362,  38  L.  ed. 
1014,  4  Inters.  Com.  Rep.  560,  14  Sup.  Ct 
Rep.  1047;  Union  Bridge  Co.  v.  United 
States,  204  U.  S.  364,  397,  51  L.  ed.  523,  538, 
27  Sup.  Ct.  Rep.  367. 

Nor  can  it  matter  that  the  law  now  under 
consideration  may  incidentally  and  to  some 
extent  relate  to  the  due  administration  of 
the  Post  Office  Department,  for  even  a  regu- 
lation of  interstate  commerce  may  be  in- 
valid if  its  enforcement  involves  a  direct 
interference  with   intrastate  commerce. 

Trade-Mark  Cases,  100  U.  S.  82,  25  L. 
ed.  550. 

Even  where  the  power  asserted  is  the 
power  to  tax, — the  most  sweeping,  unlim- 
ited, and  fundamental  of  governmental 
powers, — this  court  has  found  no  insuper- 
able difficulty  in  determining  the  differ- 
ence between  a  tax  and  a  reasonable  fee 
covering  expenses  to  protect  the  government 
against  fraud  (Pace  v.  Burgess,  92  U.  S. 
372,  23  L.  ed.  657) ;  between  a  tax  on  ex- 
ports and  a  mere  stamp  duty  on  a  docu- 
ment (Fairbank  v.  United  States,  181  U. 
S.  283,  45  L.  ed.  862,  21  Sup.  Ct.  Rep.  648, 
15  Am.  Crim.  Rep.  135);  between  a  tax 
and  a  penalty  ( Helwig  v.  United  States,  188 
U.  S.  605,  47  L.  ed.  614,  23  Sup.  Ct  Rep. 
427) ;  between  a  tax  and  an  improper  bur- 
den on  interstate  commerce  (Atlantic  &  P. 
Teleg.  Co.  v.  Philadelphia,  190  U.  S.  160, 
47  L.  ed.  995,  23  Sup.  Ct.  Rep.  817);  be- 
tween a  legitimate  regulation  of  rates  and  a 
confiscation  of  private  property  (Smyth  v. 
Ames,  169  U.  S.  466,  42  L.  ed.  819,  18  Sup. 
Ct  Rep.  418). 

Congress  cannot  so  use  its  conceded  pow- 
ers as  to  reach  objects  beyond  its  scope. 

Adair  v.  United  States,  208  U.  S.  161, 
178,  52  L.  ed  436, 444, 28  Sup.  Ct  Rep.  277, 
13  Ann.  Cas.  764;  Employers'  Liability 
Cases  (Howard  v.  Illinois  C.  R.  Co.)  207 
U.  S.  463,  502,  52  L.  ed.  207,  310,  28  Sup. 
Ct.  Rep.  141 ;  United  States  v.  Fox,  95  U. 
S.  670,  24  L.  ed.  538;  United  States  v. 
Reese,  92  U.  S.  214,  23  L.  ed.  563;  Dent  v. 
West  Virginia,  129  U.  S.  114,  32  L.  ed. 
623,  9  Sup.  Ct.  Rep.  231;  Cummings  v. 
Missouri,  4  Wall.  277,  18  L.  ed.  356. 

Of  all  the  rights  of  the  citizens,  few  are 
of  greater  importance  or  more  essential  to 
his  peace  and  happiness  than  the  right  of 
personal  security;  and.  that  involves  not 
merely  protection  of  his  person  from  as- 
sault, but  exemption  of  his  private  affairs, 
books,  and  papers  from  the  inspection  and 
scrutiny  of  others.  Without  the  enjoyment 
of  this  right,  all  others  would  lose  half  their 
value.  • 

Re  Pacific  Railway  Commission,  32  Fed. 
'250. 
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ThiB  right  of  privacy  &nd  the  sanctity       In   the   exercise   of   an  admitted  power, 

of  one's  books  and  papers  were  never  better  Congress  may  indirectly  accomplish  results 

emphasized   than   in   the   case   of   Boyd   v.  which  it  would  have  no  power  to  accom- 

United  SUtes,  116  U.  S.  616,  29  L.  ed.  746,  plish  directly. 

6  Sup.  Ct.  Rep.  524,  where  Mr.  Justice  Brad-        Employers'   Liability   Gases    (Howard  t. 

ley,  in  one  of  the  ablest  defenses  of  personal  Illinois  C.  R.  Co.)  207  U.  S.  463,  502,  62  L 

liberty  to  which  this  court  ever  gave  utter-  ed.  297,  310,  28  Sup.  Ct.  Rep.  141 ;  McCray  v. 

ance,  defended  the  right  of  privacy  against  United  States,  195  U.  S.  27,  49  L.  ed.  78, 

oppressive  Federal  regulations,  even  though  24  Sup.  Ct.  Rep.  769,  1  Ann.  Cas.  561. 
they  were  enacted  in  execution  of  the  most       The  statute  is  not  a  law  "abridging  the 

drastic    of    all    governmental    powers, — the  freedom  of  the  press." 
power  of  taxation.  Francis  v.  United  States,  188  U.'S.  375, 

As   in   interpreting   the   Constitution   re-  47  L.  ed.  508,  23  Sup.  Ct.  Rep.  334,  13  Am. 

course   must   be  had   to   the   standards   of  Grim.  Rep.  595;   France  v.  United  States, 

thought  and  conduct  of  its  framers,  in  order  164  U.  S.  676,  41  L.  ed.  595,  17  Sup.  Ct. 

to  determine  its  meaning  and  scope  (South  Rep.  219;  Re  Rapier,  143  U.  S.  110,  36  L. 

Carolina  v.  United  States,  199  U.  S.  437,  ed.  93,  12  Sup.  Gt.  Rep.  374;  Patterson  y. 

50  L.  ed.  261,  26  Sup.  Ct.  Rep.  110,  4  Ann.  Colorado,  205  U.  S.  454,  462,  51  L.  ed.  879, 

Cas.  737),  it  should  be  remembered  that  no  881,  27  Sup.  Gt.  Rep.  556,  10  Ann.  Cas.  689. 
abridgment   of   the    freedom   of    the   press       A  court  of  equity  will  not,  by  injunction, 

would  have  excited*  more  opposition  among  restrain   the   prosecution   of  criminal   pro- 

tiiose  who  framed  the  Constitution  than  the  ceedings. 

compulsory  disclosure  of  authorship.     They       Re  Sawyer,  124  U.  S.  200,  210,  31  L.  ed. 

would  have  felt  that  an  invaluable  weapon  402,  405,  8  Sup.  Ct.  Rep.  482;  Harkrader  y. 

against  error  had   been   taken   from   their  Wadley,  172  U.  S.  148,  170,  43  L.  ed.  399,  406, 

hands.  19  Sup.  Ct.  Rep.  119;  Fitts  v.  McGhee,  172 

The  requirement  that  a  certain  class  of  U    S.  516-531,  43  L.  ed.  535-542,  19  Sup. 

newspapers  shall  disclose  the  most  intimate  Ct.  Rep.  269;   Hemsley  v.  Myers,  45  Fed. 

details  of  their  business,  and  use  their  own  283;  Wagner  v.  Drake,  31  Fed.  849;  Logan 

capital,  labor  facilities,  and  valuable  space  v.  Postal  Teleg.  &  Cable  Co.  157  Fed.  570; 

for  such  disclosure,  is  a  taking  of  "liberty"  2  Story,  Eq.  Jur.  §  893;  High,  Inj.  4th  ed. 

and  "property"  without  due  process  of  law,  §  68;   Joyce,  Inj.  §§  58-60a. 
and  a  like  taking  of  valuable  property  rights       If  the  "advertisement"  paragraph  should 

for  an  assumed  public  use,  without  just  com-  be  held  void,  it  should  not  affect  the  validity 

pensation.  of  the  balance  of  the  statute. 

Forster  v.  Scott,  136  N.  Y.  584,  18  L.R.A.       Bank  of  Hamilton  v.  Dudley,  2  Pet.  492, 

/i43,  32  N.  E.  976;   Lawton  v.   Steele,   152  526,  7  L.  ed.  496,  508;  Marshall  Field  &  Co. 

U.  S.  137,  38  L.  ed.  388,  14  Sup.  Gt.  Rep.  v.  Clark,  143  U.  S.  649,  695-697,  36  L.  ed. 

499;  Munn  y.  Dlinois,  94  U.  S.  141,  24  L.  ed.  294,   311,   312,    12   Sup.   Ct.   Rep.   495;    In- 

89.  come  Tax  Cases  (Pollock  v.  Farmers'  Loan 

a^i-  '4.        n  in    «.-.-.  J     Av  &  T.  Co.)   158  U.  S.  601,  635,  636,  39  L.  ed. 

Solicitor    General    Bullitt    argued    the  ,,^0    noa    ic   o        r.*    n        mo     m    j 

eause  and  filed  a  brief  for  anneUees-  "^^'   ^^^^'   ^^   ^"P*   ^^'  ^^P*   ^^^'    ^^^^ 

cause  ana  niea  a  oriei  lor  appeuees.  ^^^^^^  r.a^aa    inn  tt   s   119    oa   oo   or  t.  iwi 

ise 

a    .«.•  „„w«.«  ^^  ^.^s,  ...  .^...^  .„  v^..  ^^   j^       ggg    ^gg    Poindexter  v.  Greenhow, 

.tming    the    language    of    particular    sen-  ^^^  ^^^    ^7^),  304,  305,  29  L.  ed.  185,  197! 

'Ponard  v.  Bailey,  20  Wall.  520,  525,  22  L.  J^^l.f.,^"?:  ^^'  f^^'  ^^/  ^^ll  Employee' 

^A   OTA  OTT    Til  •         r^'  oAi  TT   o    Atxi\  Liability   Cascs    (Howard   v.   Illinois  C.  R. 

1;   m  T   li   i.r^7  o«T    ?i  ^-       t^'  Co.)  207  U.  S.  463.  601,  62  L.  ed.  297.  310. 

463,  60  L.  ed.  801,  827,  26  Sup.  Ct.  Rep.  427.  „o  L       ru.  -o       i^J    w    i    i   vr    tv        r- 

The  DOwer  of  CouCTess    over    the  oostal  ^®  ^"P*  ^^'  ^^^'  ^^^ '  Keokuk  Northern  Line 

ine  iwwer  oi  congress    over    the  postal  p^^j^^^  ^^    ^    Keokuk,  95  U.  S.  80.  89,  24 

system  is  plenary,  and  it  may    m  its  own  ^  ^^  gg      p^^^^^^  ^  ^  j^^  ^  ^ 

uncontrolled  discretion,  say  what  shall  be  252,  29  L.  ed.  615,  6  Sup.  Ct.  Rep.  580. 

carried  and  what  shall  not  be  carried;  and 

it  may  classify  not  only  the  recipients  of       ^^    Qy^^^f  jugtice  White  delivered  the 

mail  matter,  but  also  (1)  the  senders  and  opinion  of  the  court: 

<2)  the  mail  sent,  according  to  such  rules       xhe  postoffice  appropriation  act  of  August 

MB  to  it  seem  best.  24,  1912  (37  Stat,  at  L.  553,  654,  chap.  889), 

Ex  parte  Jackson,  96  U.  S.  727,  24  L.  ed.  in  $  2,  contains  the  following: 
il77;  Re  Rapier,  143  U.  S.  110,  133,  36  L.  ed.       ''Sec.    2.     .     .     .    That    it   shall   be   the 
18,  102,  12  Sup.  Ct.  Rep.  374;  Public  Clear-  duty  of  the  editor,  publisher,  business  mail- 
ing House  y.  Coyne,  194  U.  S.  497,  48  L.  ed.  ager,  or  owner  of  every  newspaper^  ma% 
1092,  24  Sup.  Ct.  Rep.  789.  asine,  peTiodVcaV,  «t   oV^CkSt  ^a^Nsa^x^-tk^  ^«^ 
57  li.  ed.  VV%^ 


806-298 


SUPREiaB  OOUBT  OF  THE  UNITED  STATSa 


Oor.  Itaii. 


file  with  the  Postmaiter  Qeneral  and  the 
postmaster  at  the  oiBce  at  which  said  pub- 
lication is  entered,  not  later  than  the  first 
day  of  April  and  the  first  day  of  October  of 
each  year,  on  blanks  furnished  by  the  Post- 
office  Department,  a  sworn  statement  setting 
forth  the  names  and  postoffice  addresses  of 
the  editor  and  managing  editor,  publisher, 
business  managers,  and  owners,  and,  in  addi- 
tion, the  stockholders,  if  the  publication  be 
owned  by  a  corporation;  and  also  the  names 
of  known  bondholders,  mortgagees,  or  other 
security  holders;  and  also,  in  the  case  of 
daily  newspapers,  there  shall  be  included 
in  such  statement  the  average  of  the  num- 
ber of  copies  of  each  issue  of  such  publica- 
tion sold  or  distributed  to  paid  subscribers 
during  the  preceding  six  months :  Provided, 
That  the  provisions  of  this  paragraph  shall 
not  apply  to  religious,  fraternal,  temper- 
ance, and  scientific,  or  other  similar  pub- 
lications: Provided,  further,  That  it  shall 
not  be  necessary  to  include  in  such  state- 
ment the  names  of  persons  owning  less  than 
one  per  centum  of  the  total  amount  of 
stock,  bonds,  mortgages,  or  other  securi- 
ties. A  copy  of  such  sworn  statement  shall 
be  published  in  the  second  issue  of  such 
newspaper,  magazine,  or  other  publication 
19  7] printed  *nezt  after  the  filing  of  such 
statement.  Any  such  publication  shall  be 
denied  the  privileges*  of  the  mail  if  it  shall 
fail  to  comply  with  the  provisions  of  this 
paragraph  within  ten  days  after  notice  by 
registered  letter  of  such  failure. 

"That  all  editorial  or  other  -  reading  mat- 
ter published  in  any  such  newspaper,  maga- 
zine, or  periodical  for  the  publication  of 
which  money  or  other  valuable  considera- 
tion is  paid,  accepted,  or  promised  shall  be 
plainly  marked  'advertisement,'  Any  edi- 
tor or  publisher  printing  editorial  or  other 
reading  matter  for  which  compensation  is 
paid,  accepted,  or  promised,  without  so 
marking  the  same,  shall,  upon  conviction  in 
any  court  having  jurisdiction,  be  fined  not 
less  than  fifty  dollars  ($50)  nor  more  than 
five  hundred  dollars  ($500)." 

The  two  appellants,  publishers  of  news- 
papers in  the  city  of  New  York,  complain- 
ing that  this  legislation  abridged  the  free- 
dom of  the  press  protected  by  the  1st,  and 
constituted  a  denial  of  the  due  process  of 
law  guaranteed  by  the  5th,  Amendment  to 
the  Constitution,  filed  their  bills  against 
designated  officials  of  the  United  States  to 
prevent  the  enforcement  of  the  provision  in 
question.  The  bills  were  dismissed  for  want 
of  equity,  and  this  appeal  was  taken  direct- 
ly to  this  court,  because  of  the  rights  as- 
serted under  the  Constitution.  Coming  to 
deAne  the  controveny  in  order  to  appre- 


we  may  pass  on  none  but  the  questions 
which  are  necessary  to  be  decided,  it  is  to  be 
observed  that  there  are  some  differenoes  la 
the  mode  in  which  the  cases  are  stated  in 
the  pleadings  and  in  the  argument.  But 
after  all,  these  divergences  give  rise  to  no 
real  distinction  between  the  two  cases,  and 
we  hence  treat  them  as  one.  At  the  outset, 
in  order  to  state  in  the  most  direct  way 
the  grievances  which  the  publishers  deem 
they  have  suffered,  we  reproduce,  retaining 
the  italics,  the  statement  made  on  that  sub- 
ject in  the  opening  passages  of  the  argu- 
ment of  the  counsel  for  the  Lewis  Publish- 
ing Company: 

*"The  newspaper  law,  whose  consti-[298 
tutionality  is  in  this  suit  called  into  ques- 
tion, is  neither  in  form  nor  substance  a  law 
to  regulate  the  carriage  of  the  mails,  but 
to  regulate  journalism, 

"In  this  respect  it  has  the  merit  of  sin- 
cerity. It  does  not  pretend  to  be  in  aid  ol 
the  Postoffice  Department.  That  Depart- 
ment did  not  seek  its  enactment,  but  pro- 
tested against  it. 

"The  law  in  question  makes  no  reference 
to  the  mails,  except  that  it  uses  exclusion 
therefrom  as  a  meana  of  enforcing  thi$ 
oeneorehip  of  the  press. 

"Even  this  remote  connection  is  wanting 
in  the  latter  section  of  the  law,  which  re- 
quires paid  reading  matter  to  be  formally 
branded  as  an  advertisement.  Its  enforce- 
ment is  left  to  a  criminal  action  for  a 
penalty. 

"The  law  has  two  plainly  avowed  objects. 

"The  first  is  to  compel  a  disclosure  to 
the  government,  under  oath,  of*the  names 
and  addresses  of  the  editors,  publishers, 
business  managers,  and  owners,  stockhold- 
ers, security  creditors,  and  the  daily  circula- 
tion of  such  newspapers  for  the  preceding 
six  months. 

"This  wiU  he  hereafter  referred  to  as  the 
inquisitorial  provision. 

"The  second  object  is  to  oompel  a  dis- 
closure to  the  public,  through  newspaper 
publication,  of  these  facts,  and  also  whether 
any  editorial  or  reading  matter  in  such 
publication  has  been  inserted  for  a  Taluable 
consideration. 

"This  wiU  he  hereafter  referred  to  as  the 
publicity  provision, 

"The  publicity  provision  cannot  be  referred 
to  any  proper  function  of  the  Postoffice  De- 
partment. Its  function  is  to  carry  the 
mails,  and  in  such  carriage  it  cannot 
matter  whether  the  puhlic  are  advised  as  to 
the  ownership,  editorial  direction,  and  cir- 
culation of  a  newspaper  or  not,  or  whether 
the  matter  which  it  publishes  is  published 
for  a  consideration." 


eimte  and  natriet  the  iisuea,  to  the  end  that^     kn^  t\i>]A  'm^^ivt^ting  the  assailed  pro- 
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199]yi8ion  not  as  a  *mere  exertion  of  leg- 
islative power  to  additionally  prescribe  the 
conditions  by  which  publishers  might  con- 
tinue to  enjoy  the  right  to  participate  in 
the  large  pecuniary  advantages  and  other 
privileges  created  in  their  favor  through  the 
classification  of  mail  matter,  but,  on  the 
contrary,  treating  the  provision  as  a  sub- 
stantive exercise  of  a  legislative  authority 
not  possessed,  and  which  unduly  restricted 
the  freedom  of  the  press,  thinly  disguised 
as  a  regulation  of  the  mails,  and  enforceable 
by  an  absolute  exclusion  from  the  right  to 
all  mail  service,  the  legal  propositions  ad- 
vanced are  as  follows: 

"1.  The  Constitution  has  not,  either 
under  the  post-roads  clause  or  elsewhere, 
delegated  to  the  Federal  government  the 
power  (1)  to  compel  these  disclosures,  and 
(2)  to  direct  their  publication,  or  (3)  to 
compel  paid  reading  matter  to  be  marked 
as  an  advertisement. 

"2.  The  Constitution  not  only  failed  to 
give  such  power,  but  it  expressly  forbade  it, 
by  the  1st  Amendment,  prohibiting  any 
law  'abridging  the  freedom  of  the  press.' 

"8.  The  requirement  that  a  certain  class 
of  newspapers  shall  disclose  to  the  public 
by  publication  the  most  intimate  details  of 
their  business,  and  use  their  own  capital, 
labor  facilities,  and  valuable  space  for  such 
disclosure,  is  a  taking  of  liberty*  and 
'property*  without  due  process  of  law,  and 
a  like  taking  of  valuable  property  rights 
for  an  assumed  public  use  without  just 
compensation." 

On  the  other  hand,  putting  aside  what 
we  deem  to  be  minor  subdivisions,  broadly 
itated,  all  the  contentions  of  the  govern- 
ment  are  reducible  to  the  following:  (a) 
That  the  assailed  provision  in  no  sense  can 
be  considered  as  an  attempted  exertion  of 
power  to  regulate  the  freedom  of  the  press, 
or  even  as  the  exercise  of  the  legislative  au- 
thority to  regulate  the  mails  in  the  larger 
or  general  sense  of  that  term,  since,  when 
rightly  construed,  the  provision  only  deals 
with  what  is  known  as  second-class  mail 
matter,  and  imposes  conditions  necessary 
800] to  be  complied  with  to  *enable  pub- 
lishers to  participate  in  the  great  and  ex- 
clusive privileges  and  advantages  which 
arise  from  the  right  to  use  the  second-class 
mail,  (b)  That  the  precedent  conditions 
thus  imposed  are  relevant  to  the  purpose 
which  was  intended  to  be  accomplished  by 
Gongress  in  creating  the  second-class  mail 
privilege,  and  are  either  directly  or  inci- 
dentally embraced  in  the  power  to  regulate 
the  mails,  and,  in  doing  so,  to  confer  the 
Mooiid-dass  privilege,  (c)  That  even  if 
these  propositions  be  not  well  founded, 
and  the  provision  be  given  the  signiilcanet 


attributed  to  it  by  the  publishers,  never- 
theless it  is  valid  as  an  exertion  by  Con- 
gress of  its  power  to  establish  postoffioes 
and  post  roads, — a  power  which  conveys  an 
absolute  right  of  legislative  selection  as  to 
what  shall  be  carried  in  the  mails,  and 
which  therefore  is  not  in  any  wise  subjeet 
to  judicial  oontrol,  even  although  in  a  given 
case  it  may  be  manifest  that  a  partieulmr 
exclusion  is  but  arbitrary,  because  resting 
on  no  discernible  distinction,  nor  coming 
within  any  discoverable  principle  of  jus- 
tice or  publie  policy. 

From  this  statement  of  the  opposing  oon- 
tentions  it  is  apparent  that  the  first  and 
fundamental  cause  of  difference  arises  from 
the  widely  conflicting  views  entertained 
concerning  the  meaning  of  the  assailed  pio- 
vision,  and  that  hence  it  becomes  primarily 
necessary  to  settle  such  differences;  that 
is,  to  determine  the  true  meaning  of  the 
provision.  Moreover,  as  the  controversy 
concerning  the  meaning  of  the  provision 
involves  its  relation  to  the  law  oonceming 
the  carriage  of  newspapers  in  the  mails,  in 
force  at  the  time  of  the  passage  of  the  pro- 
vision, and  an  appreciation  of  its  letter 
and  spirit,  it  also  becomes  necessary  to  oon* 
sider  that  law,  its  origin  and  development. 

An  abstract  of  the  laws  relating  to  the 
postal  service  from  early  Colonial  times 
(1639),  and  under  the  Constitution  down 
to  and  including  the  year  1888,  will  be 
found  in  the  report  of  the  Postmaster  Oen- 
eral  for  the  year  1888.  A  oondensed  yel 
comprehensive  statement  of  the  genml 
'results  of  the  legislation  from  the[S01 
first  statute  on  the  subject,  February  20, 
1792  (1  Stat,  at  L.  236,  chap.  7),  to  the  ad 
of  May  12,  1910  (36  Stat,  at  L.  866,  chap. 
230),  is  contained  in  the  report  of  the  Com- 
mission on  Second-class  Mail  Matter,  com- 
municated by  the  President  to  Congress  on 
February  22,  1912,  pp.  18-18. 

A  consideration  of  the  abstract  made  by 
the  Postmaster  General,  above  referred  to, 
and  of  the  synopsis  contained  in  the  report 
of  the  commission,  leaves  no  doubt  that 
from  the  beginning  Congress,  in  exerting 
the  power  to  establish  postoffices  and  post 
roads,  has  acted  upon  the  assumption  that 
it  was  not  bound  by  any  hard  and  fast  mis 
of  uniformity;  that  is  to  say,  that  in  eorart- 
ing  its  power  on  the  subject  of  the  mails  it 
has  always  considered  that  the  right  to 
classify  in  the  broadest  sense  was  enjoyed 
and,  consequently,  depending  upon  concep- 
tions of  public  good  to  be  aocomplishol 
irrespective  of  the  mere  cost  of  earriafib 
the  rates  of  mail  have  varied  and  the  pri?^ 
ileges  accorded  have  changed  from  ttras  to 
time.  All  the  powor  whieh  has 
la  denVmi  tttOL  ^%  tpvoL^  \a 
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article  1,  §  8  of  the  Constitution,  to  estab- 
lish postofficM  and  post  roads.  And  the 
wise  combination  of  limitation  with  flexible 
and  fecund  adaptability  of  the  simple  yet 
comprehensive  provisions  of  the  Constitu- 
tion are  so  aptly  illustrated  by  a  statement 
in  the  argument  of  the  government  as  to 
the  development  of  the  postal  system,  that 
we  insert  it  as  follows : 

'^nder  that  six-word  grant  of  power  the 
great  postal  system  of  this  country  has 
been  built  up,  involving  an  annual  revenue 
and  expenditure  of  over  five  hundred  mil- 
lions of  dollars,  the  maintenance  of  60,000 
postoffices,  with  hundreds  of  thousands  of 
employees,  the  carriage  of  more  than  fifteen 
billions  of  pieces  of  mail  matter  per  year, 
weighing  over  two  billion  of  pounds,  the 
incorporation  of  railroads,  the  establish- 
ment of  the  rural  free  delivery  system,  the 
money-order  system,  by  which  more  than 
S02]half  *a  billion  of  dollars  a  year  is 
transmitted  from  person  to  person,  the 
postal  savings  bank,  the  parcels  post,  an 
aeroplane  mail  service,  the  suppression  of 
lotteries,  and  a  most  efficient  suppression  of 
fraudulent  and  criminal  schemes,  impos- 
sible to  be  reached  in  any  other  way." 

Only  particularly  concerned,  as  we  are, 
with  the  l^slation  relating  to  the  carriage 
of  newspapers  in  the  mails,  we  need  not 
•top  to  generally  demonstrate  the  accuracy 
of  the  statements  we  have  made.  An  ab- 
stract from  and  reference  to  the  statutes 
chronologically  arranged,  relating  partic- 
ularly to  discriminations  in  favor  of  the 
carriage  of  newspapers  in  the  mail,  will  be 
found  in  a  statement  made  by  W.  A  Glas- 
gow, Jr.,  Esq.,  before  the  Postal  Commis- 
sion of  1906-07,  forming  part  of  House 
Document,  voL  98,  beginning  at  page  541. 
And  a  consideration  of  the  statutes  referred 
to  in  this  abstract  will  demonstrate  the 
legislative  inauguration  of  and  persistent 
adhesion  to  what  is  aptly  described  in  the 
report  of  the  Commission  on  Second-class 
Mail  Matter  as  "the  historic  policy  of  en- 
couraging by  low  postal  rates  the  dissemina- 
tion of  current  intelligence."  Indeed,  we 
think  also  that  it  is  not  open  to  con- 
troversy that  a  review  of  these  statutes 
will  demonstrate  that  it  was  always  con- 
eeived  not  only  that  Congress  might  so 
eiert  its  power  as  to  favor  the  circulation 
of  newspapers,  by  giving  special  mail  ad- 
vantages, but  that  it  also  possessed  the 
authority  to  fix  a  general  standard  to 
which  publishers  seeking  to  obtain  the 
proffered  privileges  must  conform  in  order 
to  obtain  them.  Nothing  affords  a  more 
mpt  iUoftration  of  the  assumed  existence 
cf  ibe  power  in  Congress  to  diBcriminate 
«■  the  gubjeet  Hum  wm  shown  at  early  ai 


1845  by  the  act  of  March  3  of  that  yeat 
(5  SUt.  at  L.  735,  §  9,  chap.  43),  by  which, 
although  there  was  secured  to  the  govern- 
ment a  virtual  monopoly  in  the  transporta* 
tion  "of  any  letters,  packets,  or  packages 
of  letten,"  by  forbidding  the  establish- 
ment of  "any  private  express  or  expresses" 
for  their  conveyance  on  mail  routes,  it  was 
declared  that  the  'restrictions  should[SOS 
not  apply  to  the  transportation  of  news- 
papers, pamphlets,  magazines,  and  periodi- 
cals. 

But  it  is  useless  to  pursue  the  subject  i> 
detail,  since,  as  the  result  of  legislation^ 
beginning  with  the  act  of  March  3,  1863. 
chap.  71,  12  Stat,  at  L.  pp.  704  et  seq.,  and 
embracing  statutes  which  are  noted  in  th* 
margin,t  it  had  come  to  pass  on  August 
24,  1912,  when  the  provision  here  assailed 
was  enacted,  that  mail  matter,  disregard* 
ing  mere  subordinate  subdivisions,  wa* 
divided  into  four  general  classes, — ^the  first 
class  embracing  letters  and  printed  matter^ 
the  second  class  covering  newspapers  and 
periodicals,  the  third,  books  and  pamphleti^ 
and  the  fourth  merchandise.  And  it  is 
obvious  and  is  not  disputed,  that  the  classi- 
fication thus  adopted  was  based  not  upon 
merely  inherent  distinctions  or  differences 
in  the  nature  and  character  of  the  articles 
as  mailable  matter  and  the  cost  of  their 
carriage,  but  rested  upon  broad  principles 
of  public  policy;  in  other  words,  upon  the 
conceptions  of  Congress  as  to  how  far  H 
was  wise  for  the  general  welfare  to  givs 
advantages  to  one  class  not  enjoyed  by 
another.  It  is  not  necessary  to  stop  te 
enumerate  the  exceptional  privileges  and 
great  advantages  which  were  offered  to  puV 
Ushers  of  newspapen  by  the  classification 
thus  adopted,  since  it  is  not  questioned 
that,  as  a  result  of  giving  them  the  benefits 
of  the  second-class  rates,  pecuniary  advan* 
tages  of  great  consequence  to  them  resulted 
which,  when  conjoined  with  the  excep* 
tional  administrative  and  other  privileges 
which  were  accorded  under  that  classifica- 
tion, undoubtedly  operated  a  very  great  dis- 

fAct  of  June  8,  1872,  chap.  335,  §§  99  et 
seq.,  17  Stat,  at  L.  296;  June  23,  1874,  chap. 
456,  %%  5  et  seq.,  18  Stat,  at  L.  232,  U.  S. 
Comp.  SUt.  1901,  p.  2667;  July  12,  1876, 
chap.  179,  i  15,  19  Stat,  at  L.  82, 
U.  S.  Comp.  Stat.  1901,  p.  2679;  March  8, 
1879,  chap.  180,  §§  7  et  seq.,  20  Stat  at  L 
358;  U.  S.  Comp.  Stat.  1901,  p.  2646;  Junt 
9,  1884,  chap.  73,  23  SUt.  at  L.  40;  U.  a 
Comp.  SUt.  1901,  p.  2668;  March  3,  1885, 
chap.  342,  23  SUt  at  L.  387 ;  July  16,  1894, 
chap.  137,  28  SUt  at  L.  105,  U.  S.  Oomp. 
Stat  1901,  p.  2653 ;  June  6,  1900,  chap.  801, 
31  SUt  at  L.  660,  U.  S.  Comp.  SUt.  1901, 
p.  2654;  May  12,  1910,  chap.  230,  36  Stat 
at  Ik  366.  See  also  act  of  August  24,  19I2» 
^ba^.  ^^.  ^1  ^VaX.  iX  \^  V  ^\. 
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S04]  crimination  In  'their  favor.  It  wu  ob- 1  a  year,  and  bear  a  date  of  Ume,  and  be 

Tioualj  this  reinlt  of  the  legislation  which  |  numbered  eonseeutively. 

eauMd  the  Postmaiter  Qeneral,  at  page  6  ■      "Second.  It  muit  be  iaaued  from  a.  known 

of  bia  report  to  CongresB  for  the  year  1007,    office  of  publication. 

to  Bay  that  "by  acta  of  Congreaa  paaaed  in        "Third.  It  muatba  formed  of  printed  paper 

1874,    1879,    1886,    and    18B4,    a    privileged    .^eeU,    without    board,    cloth,    leather,    or 

elaaa  haa  been  created."    And  without  going    ^jj^^    aubatantial    binding,    mich    aa    dia- 

into  deUil  or  intending  by  citing  them  to    tinguiahed    printed   booka   for   preaerration 

treat  the  figure,  a.  being  other  than  illii.-    f^„  peHodical  publication.. 

trat  ve,  t^e  wbjert  U  "hunlned  by  a  sUte-        ..^^^    ^  ^^^^  ^  originated  and  pub- 

ment  made  h>  tta  taief  for  the  ir"«niDent,    ,i^i,^  ^^^  y,,  di^eminati.^  of  iniormaWon 

that  the  rate  for  fira^eUa.  or^  letter  inail    ^^  ^  charactw.  or  devoted  to  liter- 


la  of  aneh  a  eharaeter  aa  to  produce  a  profit 
«f  wrenty  million,  a  year  to  the  govem- 


ature,  the  Kiencea,  art.,  or  u>me  apecial  in- 
dustry, and  having  a  legitimate  lirt  of  .ub- 


.while  for  the  wcond  or  newapaper  ^^^.^J  p^^^ij^,  h<»fever.  That  nothing 
ela«  the  rataa  ar«  «ich  a.  to  enta.l  upon  ^^^.^  contained  .hall  be  «.  eonatmed  a.  to 
the  goTemment  a  lou  of  .eventy  milhona  of  ^^.^  ^  ^j,^  .econd-claa.  rate  regular  pnb- 
doUara  each  year.-a  reault  which  it  i.  y,^ti^^  deaigned  primarily  for  advertiaing 
morMtar  aUted  la  brought  about  by  the  „  f„  ,/„  circulation,  or  for  olr- 
faet  that  letter  mail  under  the  elaasiflcation  ^ulation  at  nominal  rates." 
la  aubjeoted  to  a  rate  eighty  timea  higher  ^j  the  long -aettled  admin i.trative  prao- 
than  that  given  newapapera  under  the  ^^  !„  enforcing  theae  condition,  .erre.  to 
aeoond  claaa,  and  that  while  not  k>  large,  j^ow  what  wa.  deemed  to  be  their  impor- 
a  very  great  discrimination  aUo  eii.to  tance  and  the  neceaaity  for  applying  than 
against  the  other  elaaaea  and  in  favor  of  the  ^o  the  end  that  the  reaulta  intended  to  ba 
•eeond  olaaa.  accomplished  t^  Congreas  might  be  realiud. 
But  the  mere  diatlnetlon  between  the  prio,  to  1BB7  the  enforcement  of  the  eon- 
elaaaea  la  not  the  only  meaaure  of  the  excep-  dition.  exacted  as  a  prerequisite  to  the 
tlonal  privilegee  accorded  to  publiafaera,  for  enjoyment  of  .econd-clas.  mail  privil^ea 
within  the  second  elaaa  under  which  they  depended  upon  the  action  of  postmasters 
are  placed,  advantagea  are  given  them  not  throughout  the  United  SUtes,  and  althou^ 
poaseaaed  by  others  in  that  class.  For  in-  ;„  the  diwharge  of  their  duty  they  were 
stance,  the  postage  on  a  newspaper  ooming  governed  by  regulation,  and  Instructions 
under  the  aecond-claaa  rate  when  mailed  promulgated  by  the  Poatoffiee  Department, 
1^  an  individoal  ia  higher  than  is  the  rate  there  waa  corUlnly  Uxity  'and  pos-[aot 
of  postage  exacted  for  the  maiUng  of  the  ^jble  confusion.  In  1887,  to  remedy  this  eon- 
same  newspaper  by  publi.hera  or  news  dition,  under  the  authority  conferred  upon 
agents.  While  it  cannot  be  questioned  that  him  by  Rev.  Stat.  |  306  (U.  S.  Comp.  Stat 
the  eooferring  of  the  .pecial  privll^es  1901,  p.  22i),  the  Poatmaster  General  pro- 
above  stated  waa,  at  least  in  form,  a  die-  mulgated  new  rulea  and  regulations.  It  .nf- 
nimlnation  against  the  public  generally,  fiee.  briefly  to  point  out  the  meana  by  which 
beyond  doubt,  however,  In  the  legislative  uniformity  In  administration  was  secured, 
mind  they  were  deemed  not  to  be  of  that  Tloae  desiring  to  obtain  the  secoDd-claas 
character  because  the  purpose  of  their  be-  priviltgea  were  compelled  to  make  written 
atowal  was  to  secure  to  the  public  the  bene-  application  for  entry  of  their  publications 
fits  to  result  from  "the  wide  disseminatitm  at  the  local  postofBce,  to  file  copies  of  tjie 
of  intelligence  aa  to  current  events."  Cer-  publieationa,  to  make  affidavit  to  the  esaen- 
taln,  however,  a.  Ia  this  view.  It  i.  equally  tial  facts,  and  to  make  written  answers  to 
also  certain  that  for  the  purpose  of  Kcurlng  queation.  propounded  which  were  deemed 
BOB]the  'public  beneHt.  which  it  waa  eon-  to  be  MWntial  to  show  the  existence  of  the 
edved  would  result  from  the  giving  of  the  conditions  precedent  impOKd  by  tbe  statute, 
privilege,  It  waa  deemed  that  the  power  and  ^  copy  of  the  question,  required  to  be  an- 
dnty  ezleted  to  fix  a  rtandard  which  should  swered  are  in  tlie  margin.f  'One  con-[SOf 

be  complied  with  by  those  who  wished  to — — 

enjoy    the    privilege,— a    result    manifcted        t  From   Postal   I^ws   and    R^uUUona— 
by  the  following  provision,  of  |  14  of  the  ^"'  "■■  P*  *""■ 

act  of  March  3,  1870.  chap.  180,  20  Stat  y.— Application,  for  Entry  of  PublieatiOM 

at  L.  3B9,  U.  S.  Comp.  Stat  1001,  p.  iM:  *■— *PP'"^  Beoond-daaa  Matter. 

"*t,-^*;'^'V"'n  T*'*i°°!'»T"."'')v''        Sec  «S8.  When  a  publication,  not  included 

.   publication   diall    b.   admitted    to   the  j^'t^^'gB^nd  «0   f»e  |H27  and  428),  1. 

•eeond  claw  are  aa  follow.:  ^^^^^  ,,,,  moling  tor  the  first  time  at  Uh 

Tirat  It   murt    regularly    be    Issued    at  Kcond-elau  ratea  of  postage,  the  poatmaatai 

stated  intervals,  a.  frequently  aa  four  timta  .hall  require  tb*  ^t05t\«Ht  w  ™»  ^"^\«. 
•7  U  99.  ^^^^ 
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trolling  authoritj  for  passing  upon  all  ap- 
plications for  entry  was  provided  by  vest- 
ing the  Third  Assistant  Postmaster  General 
with  power  to  that  end,  that  officer  being 
authorized  in  case  of  approval  of  the  appli- 
cation to  empower  the  postmaster  at  the 
proper  office  to  issue  a  certificate  of  entry. 
Upon  the  issue  of  the  certificate  it  was  made 
the  duty  of  the  publisher  to  print  upon 
each  copy  of  the  publication,  so  entered,  the 
SO 8] following:  '"Entered — at  the  post- 
office  at— «a  leeond-elass  matter  under  the 
•elof— w* 

It  is  true  to  say  that  these  regulations 
promulgated  in  1887,  modified  in  some  re- 
spects not  material  here  to  be  considered, 
were  continuously  in  force  from  their  adop- 
tion up  to  the  time  the  statutory  provisions 
here  in  question  were  enacted,  and  had 
therefore  been  in  operation  for  about 
twenty-five  years. 

In  the  light  of  this  statement  concerning 
the  evolution  of  the  law  as  to  mail  matter 
and  its  classification,  as  it  existed  at  the 
time  the  provision  here  involved  was  en- 
acted, we  come  to  dispose  of  the  contro- 
versy as  to  the  meaning  of  that  provision, 
the  question  which  we  are  called  upon  to 
tolve  being  thiat 


Was  the  provision  intended  simply  to  sup* 
plement  the  existing  legislation  r^tiTe  to 
second-class  mail  matter,  or  was  it  enaeted 
as  an  exertion  of  legislative  power  to  rcgn- 
late  the  press,  to  curtail  its  freedom,  and 
under  the  assumption,  that  there  waa  a 
right  to  compel  obedience  to  the  eammaiwl 
of  legislation  having  that  object  in  yUm, 
to  deprive  one  who  refused  to  obey  of  all 
right  to  use  the  mail  service?  When  tlM 
question  is  thus  defined  its  solution  it  fret 
from  difficulty,  since  by  its  terms  the  pfo- 
vision  only  regulates  second-class  mail,  and 
the  exclusion  from  the  mails  for  whieh 
it  provides  is  not  an  exclusion  from  tlM 
mails  generally,  but  only  from  the  right  to 
participate  in  and  enjoy  the  privileges  ae- 
corded  by  the  second-class  classification. 

The  reasons  which  cause  us  to  think  this 
to  be  the  case  are  these:  (a)  Because  the 
provision  is  part  of  a  postoiBee  appropria- 
tion act,  and  naturally,  therefore,  gives 
rise  to  the  inference  that  it  concerns  the 
general  subject  of  the  mails,  there  being  an 
entire  absence  of  anything  justifying  even 
a  surmise,  if  such  a  point  of  view  could  be 
indulged  in  under  any  circumstances,  that 
Congress  was  intentionally  exerting  power 
not     delegated     to     it,     and     consciously 


thorized  representative  to  make  and  present 
to  him,  with  two  copies  of  the  publication, 
sworn  answers  in  writing  (on  Form  3501) 
to  the  following  interrogatories: 

(1)  How  often  is  the  publication  issued? 

(2)  Where  is  the  "known  office  of  publi- 
eationf  (If  in  a  city,  give  street  and 
number.) 

(3)  Where  is  it  printed? 

(4)  Who  are  the  proprietors? 

(5)  Are  they  in  any  way  interested 
pecuniarily  in  any  business  or  trade  repre- 
sented by  the  publication,  either  in  the 
reading  matter  or  in  the  advertisements? 
If  so,  what  is  the  interest? 

(6)  Who  are  the  editors  of  the  publica- 
tion, and  how  is  their  compensation  deter- 
mined? 

(7)  Have  the  editors  any  pecuniary  in- 
terest in  any  business  or  trade  represented 
by  the  publication,  either  in  the  reading 
matter  or  in  the  advertisements?  If  so, 
what  is  the  interest? 

(8)  Gem  any  house  in  good  standing  ad- 
vertise in  your  publication  at  the  regular 
published  rates? 

(9)  Are  advertisements  of  competitors 
accepted  at  the  usual  rates? 

(10)  Have  any  of  the  business  houses 
which  advertise  in  your  publication  any 
interest  ( either  by  past  connection  or  special 
contract)  therein  respecting  advertisements 
or  subscriptions?  If  so,  what  is  the  in- 
terest? 

(11)  What  is  the  greatest  number  of 
eopies  furnished  to  an^  person  or  firm  ad- 
WBrtlBing  in  your  publication? 

(12)  On   what  terms   are  these  papers 
/amiBhedl 

laoo 


(13)  What  number  of  copies  do  you  print 
of  each   issue? 

(14)  What  number  of  bona  fide  sub- 
scribers have  you  for  the  next  issue  of  your 
paper,  made  up  as  follows : 

a.  Direct  individual  subscriptions  to  pub 
lisher  without  premium? 

b.  Direct  individual  subscriptions  to  pub- 
lisher witii  premium? 

c  Direct  individual  subscriptions  in  clubs 
or  through  clubbing  arrangements? 

d.  Copies  regularly  sold  over  publishers' 
counter  to  purchasers  of  individual  copies? 

e.  Copies  regularly  sold  by  newsboys? 

f.  Regular  sales  of  consecutive  issues  by 
news  agencies? 

g.  Bulk  purchases  of  consecutive  iasues  by 
news  agencies  for  sale  without  the  return 
privilege? 

h.  Copies  to  advertisers,  one  to  each  to 
prove  advertisement? 

i.  Bona  fide  exchanges,  one  copy  for  an- 
other, with  existing  second.-class  publica- 
tions? 

(16)  What  is  the  subscription  price  of 
your  publication  per  annum? 

( 16 )  How  many  pounds  weight  will  cover 
the  papers  furnished  to  regular  subecrib- 
ers? 

(17)  What  average  number  of  specimen 
copiea  with  eLxth  issue  do  you  desire  to 
send  through  the  mails  at  the  pound  rate? 

(18)  How  are  the  names  of  the  persons 
to  whom  sample  copies  are  to  be  sent  ob- 
tained ? 

(19)  What  disposition  is  made  of  the 
excess,  if  any,  of  copies  printed  over  those 
furnished  to  subscribers,  news  agents,  in- 

Veludiu^  ii«wi^^%«  asA  «a  sample  copies? 
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809]  *yioUting  an  express  prohibition  of 
the  Constitution,  and  for  that  reason  clothed 
its  exertion  of  power  in  the  disguise  of  post- 
al legislation;  (b)  because  the  text  makes 
clear  the  fact  that  the  legislation  was  ex- 
clusively  addressed  to  the  regulation  of 
second-class  mail,  and  was  shaped  in  con- 
templation of  the  long-established  law  and 
regalations  governing  that  class.  This  result 
bee/imes  apparent  when  it  is  observed  that 
the  provision  malces  it  the  duty  of  the  pub- 
lisher to  "enter^  his  publication,  since  by 
prs^tice  and  regulation  prevailing  during  a 
long  period  of  time,  it  had  come  to  pass 
thfit  the  word  "to  enter"  had  exclusive  re- 
lation to  a  duty  to  be  performed  in  order 
to  obtain  the  benefits  of  the  second-class 
cliissification.  In  the  absence,  therefore,  of 
some  express  indication  to  the  contrary,  no 
olher  conclusion  is  possible  than  that  the 
word  was  used  with  reference  to  its  re- 
cirived  official  and  administrative  siguifi- 
ciinoe.  In  fact,  in  view  of  the  history  which 
we  have  given  of  the  development  of  the 
8<?eond-class  classification,  and  the  reasons 
which  led  to  the  system  of  entry,  unless  the 
settled  significance  of  the  word  be  given  to 
it,  it  would  have  no  meaning  whatever. 

Further,  we  think  that  because,  as 
finally  enacted,  the  provision  which  was  in 
one  paragraph  as  it  passed  the  House  of 
Representatives,  in  the  Senate  was  divided 
into  two  paragraphs^  affords  no  ground  for 
contending  that  the  requirement  as  to  ad- 
vertisements, contained  in  the  second 
printed  paragraph,  is  not  embraced  within 
and  controlled  by  the  conclusion  we  have 
stated.  We  say  this  because  the  second 
p/inted  paragraph  by  reference  dearly 
u«anifests  that  its  provision  applied  to 
''such"  newspapers,  periodicals,  etc.,  thai 
m,  the  newspapers  or  periodicals  covered 
by  the  first  paragraph,  and  which  by  its 
terms  are  submitted  to  the  duty  of  entry 
in  order  to  enjoy  the  privileges  conferred. 
Nor  do  we  think  there  is  in  reason  ground 
to  support  the  proposition  that  because  the 
provision  sanctioned  the  duty  to  make  entry 
9 10] by  an  exclusion  from  *the  mails,  it 
honce  is  a  general  regulation,  and  not  sim- 
ply conferring  the  right  of  availing  of  the 
second-class  privileges.  The  proposition  as- 
sumes that  the  command  is  tiiat  for  failure 
to  comply  with  the  conditions  imposed  there 
shall  be  a  denial  of  the  use  of  the  mails, 
while  in  fact  the  provision  is  there  shall 
be  a  denial  of  the  "privileges"  of  the 
mail, — a  qualification  which,  in  view  of  the 
great  advantages  given  by  the  second-class 
mail  classification,  and  of  the  fact  that  in 
the  reports  made  to  Congress  concerning 
that  classification,  attention  was  directed 
to  the  circumstance  that  a  privileged  elaia 
•7  Xb  Mt 


was  thereby  created,  goes  to  show  the  con- 
scious purpose  to  provide  only  for  the  ex- 
ceptional privileges  with  which  the  pro- 
vision was  dealing. 

Equally  wanting  in  force  is  the  further 
contention  that  because  the  regulation  in 
the  second  paragraph  to  the  effect  that  paid 
matter  shall  be  marked  as  advertisement  is 
sanctioned  by  a  penalty,  therefore,  at  least, 
as  to  such  provision,  an  independent  regula- 
tion of  the  press  was  intended,  divorced 
from  the  requirements  as  to  entry  con- 
tained in  the  first  paragraph.  We  reach 
this  conclusion  because  when  the  paragraph 
referred  to  is  accurately  considered  it 
makes  more  cogent  the  view  we  have  taken^ 
and  additionally  demonstrates  that  the  legia- 
lative  mind,  in  enacting  it,  was  sensitively 
alive  to  the  fact  that  the  provision  alone 
concerned  the  privileges  of  second-class 
mail,  and  the  administrative  rule  which  for 
so  many  years  prevailed  on  the  subject.  la 
other  words,  that  as,  under  existing  admin- 
istrative regulations,  the  exactions  as  to 
entry  contemplated  conditions  existing  at 
the  time  of  the  application  for  entry,  and 
the  condition  as  to  advertisements  con- 
cerned conduct  of  a  publisher  after  entry, 
which  could  not  therefore  be  a  condition 
precedent  to  entry,  a  penalty  for  the  latter 
was  devised  in  order  to  harmonize  with  the 
requirements  as  to  admission  to  the  seoondf 
class  mail. 

*But  even  if  we  were  to  omit  the[Sll 
word  "privilege"  which  qualifies  the  exehi- 
sion  from  the  mails  as  provided  in  the  ftcwk 
paragraph,  so  as  to  cause  the  provision  to 
read  "shall  be  denied  the  (privileges  of  the) 
mails,"  there  would  be  nevertheless  no  room 
for  doubt.  As  we  have  seen,  eoeval  with 
the  establishment  of  the  system  of  entry« 
as  the  means  of  securing  the  privileges  of 
the  second-elass  mail,  and  presumably  be- 
cause of  the  overshadowing  advantages  and 
benefits  which  were  conferred  by  that  sys- 
tem upon  those  entitled  to  participate  in 
them,  the  right  to  such  admiiwion  came  to 
be  indifferently  described  as  "the  entry  to 
the  mails  of  newspapers,"  etc,  the  "publi- 
cations admitted  to  the  mails,"  etc.,  and 
the  duty  which  was  cast  upon  the  Tliirid 
Assistant  Postmaster  Genend,  in  passing 
upon  such  subjects,  as  "the  responsibility 
of  finally  admitting  such  matters  to  the 
mail,"  etc.  See  the  report  of  the  Third 
Assistant  Postmaster  General,  contained 
in  the  report  of  the  Department  for  the 
year  1887,  at  page  699,  where,  after  re- 
ferring to  the  regulations  concerning  entry, 
the  quoted  expressions  are  en4)loyed.  More- 
over, when  it  is  considered  that  the  pro- 
vision was  dealing  only  with  the  i«a«^« 
class  pTVfWesm  V\  taamnX  Na^ 
It 
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Bumed  that  conditions  were  imposed  deal- 
ing with  a  subject  with  which  the  statute 
was  not  concerned,  in  order  thereby  to 
afford  ground  for  asserting  it  to  be  uncon- 
stitutional, when  the  elementary  rule  is 
that  every  reasonable  intendment  to  avoid 
such  a  result  must  be  indulged  in.  United 
States  ex  rel.  Atty.  Gen.  v.  Delaware  &  H. 
Co.  213  U.  S.  366,  407,  63  L.  ed.  836,  848, 
29  Sup.  Ct.  Rep.  527.  Without  stopping, 
however,  to  review  the  subjects  in  detail, 
we  content  ourselves  with  saying  that  we 
think  neither  the  reference  to  expressions 
in  debate,  upon  the  concession  for  the  sake 
of  argument  that  they  are  competent  to  be 
looked  at,  nor  an  opinion  of  the  Attorney 
General  upon  which  reliance  is  placed,  are 
adequate  to  control  or  modify  the  conclu- 
sion we  have  reached  as  to  the  meaning  of 
the  provision. 

SI 2]  *But  granting  that  room  for  doubt 
remains  after  the  analysis  of  the  text,  which 
has  preceded,  we  are  of  opinion  that  the 
l^slative  history  of  the  adoption  of  the 
provision  makes  that  conclusion  indis- 
putable for  the  following  reasons:  1.  Since 
the  bill  as  introduced  in  the  House  of 
Representatives  contained  but  one  para- 
graph, and  obviously  related  to  the  priv- 
ileges of  the  second-class  mail  alone;  2d, 
because  although  the  bill  as  reported  to  the 
Senate  by  the  committee  to  which  it  was 
there  referred  was  somewhat  modified  as  to 
the  conditions  exacted,  and  was  divided 
into  two  paragraphs,  the  report  of  the  com- 
mittee leaves  no  doubt  that  there  was  no 
purpose  to  disintegrate  the  provision  as  it 
passed  the  House  of  R^resentatives,  by 
making  two  enactments,  or  to  do  anything 
more  than  to  exact  additional  conditions 
lor  the  right  to  enjoy  the  second-class  mail 
privileges,  the  latter  result  being  clearly 
■hewn  by  the  following  excerpt  from  the 
report  of  the  committee.  (Report  No.  955, 
p.  24)  : 

*The  extremely  low  postage  rate  accorded 
to  second-class  matter  gives  these  publica- 
tions a  circulation  and  a  corresponding  in- 
fluence unequaled  in  history.  It  is  a  com- 
mon belief  that  many  periodicals  are  se- 
eretly  owned  or  controlled,  and  that  in 
reading  such  papers  the  public  is  deceived 
through  ignorance  of  the  interests  the  pub- 
lication represents.  We  believe  that,  since 
the  general  public  bears  a  large  portion 
of  the  expense  of  distribution  of  second- 
class  matter,  and  since  these  publications 
wield  a  large  influence  because  of  their 
special  concessions  in  the  mails,  it  is  not 
only  equitable  but  highly  desirable  that  the 
public  should  know  the  individuals  who 
owD  or  control  them" 

Am  therefore  the  Anailed  proviiion  ir)i«ii 
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rightly  construed  only  afiixes  additions! 
conditions  for  admission  to  a  privileged 
class  of  mail,  and  it  was  merely  designed  td 
provide  for  the  continuance  on  compliance 
with  designated  conditions  of  a  system 
under  which  vast  sums  of  public 
*money  were  expended,  to  the  end [8 IS 
that  the  power  and  influence  of  the  press 
might  be  expanded,  it  results  that  there  was 
no  foundation  for  the  meaning  attributed 
to  the  provision  in  question  by  the  com- 
plainants, and  on  which  the  grievances  upoW 
which  they  relied  rested. 

We  come,  then,  to  determine  whether  Um 
provision  as  thus  construed  is  valid.    Thai 
Congress,  in  exerting  its  power  concerning 
the  mails,  has  the  comprehensive  right  t# 
classify  which  it  has  exerted  from  the  b» 
ginning,  and  therefore  may  exercise  its  dia 
cretion  for  the  purpose  of  furthering  tba 
public    welfare   as    it    understands    it,    w* 
think  it  too  clear  for  anything  but  state- 
ment; the  exertion  of  the  power,  of  courasp 
at  all  times  and  under  all  conditions,  beiiig 
subject  to   the  express   or   necessarily   im- 
plied    limitations     of     the     Constitution. 
From  this  it  results  that  it  was  and  ia  ia 
the  power  of  Congress,  in  ''the  interest  el 
the  dissemination  of  current  intelligence^* 
to  so  legislate  as  to  the  mails  by  classified" 
tion  or  otherwise,  as   to  favor   the  wide- 
spread circulation  of  newspapers,   periodi- 
cals, etc.,  even  although  the  legislation  OA 
that  subject,  when  considered  intrinsically 
apparently  seriously  discriminates  againsl 
the    public   and    in    favor    of    newspapers^ 
periodicals,  etc.,  and  their  publishers.    Al* 
though  in  the  form  in  which  the  conten* 
tions  here  made  by  the  publishers  which  w« 
have  at  the  outset  reproduced,  as  literally 
stated,  seem  to  challenge  this  proposition 
by  suggesting  that  the  power  of  Congresv 
to  classify  is  controlled  and  limited  by  con* 
ditions    intrinsically    inhering   in   the  car- 
riage of  the  mails,  we  assume  that  such  ap- 
parent contention  was  merely  the  result  of 
an  unguarded  form  of  statement,  since  ws 
cannot  bring  our  minds  to  the  conclusion 
that  it  was  intended  on  behalf  of  the  pub* 
Ushers  to  generally  assail  as  an  infringe- 
ment    of     the     constitutional     prohibition 
against  the  invasion  of  the  freedom  of  Uie 
press  the  legislation  which,  for  a  long  series 
of  years,  has  favored  the  press  by  discrim- 
inating so  as  to  secure  to  it  great  pecuniary 
and  other  concessions,   *and  a  wider[S14 
circulation     and    consequently    a    greater 
sphere  of  influence.    If,  however,  we  are  mis- 
taken in  this  view,  then,  we  think,  it  suffices 
to  say  that  the  contention  is  obviously  with- 
out merit.    This  being  true,  the  attack  on  the 
provision  in  question  as  a  violation  of  the 
CoiMiUtaWou  Vcsaaaa  >nit\u|^ng  the  freedom 
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of  the  press,  and  depriving  of  property  with- 
out due  process  of  law,  rests  only  upon  the 
illegality  of  the  conditions  which  the  pro- 
vision exacts  in  return  for  the  right  to 
enjoy  the  privileges  and  advantages  of  the 
second-class  mail  classification.  The  ques- 
tion, therefore,  is  only  this:  Are  the  con- 
ditions which  were  exacted  incidental  to  the 
power  exerted  of  conferring  on  the  publish- 
ers of  newspapers,  periodicals,  etc.,  the 
privileges  of  the  second-class  classification, 
or  are  they  so  beyond  the  scope  of  the  exer- 
cise of  that  power  as  to  cause  the  condi- 
tions to  be  repugnant  to  the  Constitution  T 
We  say  this  is  the  question,  since  neces- 
sarily if  the  power  exists  to  legislate  by 
discriminating  in  favor  of  publishers,  the 
right  to  exercise  that  power  carries  with  it 
the  authority  to  do  those  things  which  are 
incidental  to  the  power  itself,  or  which  are 
plainly  necessary  to  make  effective  the 
principal  authority  when  exerted.  In  other 
words,  from  this  point  of  view,  the  illumi- 
nating rule  announced  in  M'CuUoch  v.  Mary- 
land, 4  Wheat.  316,  4  K  ed.  679,  and  Gib- 
bons ▼.  Ogden,  9  Wheat.  1,  6  K  ed.  23, 
governs  here  as  it  does  in  every  other  case 
where  an  exertion  of  power  under  the  Con- 
stitution comes  under  consideration.  The 
ultimate  and  narrow  question,  therefore,  is. 
Are  the  requirements  of  the  provision  in 
question  incidental  to  the  purpose  intended 
to  be  secured  by  the  second-class  classifica- 
tion? 

Let  us  consider  the  matter  from  the  his- 
torical and  from  the  inherent  standpoint. 
Under  the  statute,  as  we  have  seen,  for  a 
long  series  of  years  a  publication  primarily 
devoted  to  advertisements  was  not  entitled 
to  the  benefit  of  the  second-class  classifica- 
tion, and  by  a  long  administrative  construc- 
tion, embodied  in  the  regulations,  the  dis- 
closure of  the  names  of  the  proprietors  as 
3 15]  well  as  of  the  'editors  of  a  publication 
which  has  sought  to  be  entered  as  second- 
class  matter  was  required.  The  new  condi- 
tions imposed  are  first,  that  where  there  is 
matter  the  publication  of  which  is  paid  for, 
the  fact  of  such  payment  shall  be  disclosed 
by  marking  the  matter  as  an  advertise- 
ment; and  second,  the  disclosure  as  to 
ownership,  etc.,  previously  exacted,  is  en- 
larged by  making  it  necessary  in  the  case 
of  a  corporation  to  furnish  the  names  of 
the  stockholders,  and  also  requiring  that 
the  names  of  the  principal  creditors,  ete.,  be 
given.  As  the  right  to  consider  the  char- 
acter of  the  publication  as  an  advertising 
medium  was  previously  deemed  to  be  inci- 
dental to  the  exercise  of  the  power  to 
classify  for  the  purpose  of  the  second-class  | 
mail,  it  is  impossible  in  reason  to  perceive 
why  the  new  condition  aa  to  wiarkliif 
6f  U 


matter  which  is  paid  for  as  an  advertise- 
ment is  not  equally  incidental  to  the  right 
to  classify.  And  the  additional  exactions 
as  to  disclosure  of  stockholders,  principal 
creditors,  etc.,  also  are  as  clearly  incidental 
to  the  power  to  classify  as  are  the  require- 
ments as  to  disclosure  of  ownership,  edi- 
tors, etc,  which  for  so  many  years  formed 
the  basis  of  the  ri^^t  of  admission  to  the 
classification.  We  say  this  because  of  the 
intimate  relation  which  exists  between 
ownership  and  debt;  since  debt,  in  its  ulti- 
mate conception,  is  a  dismemberment  of 
ownership,  and  the  power  which  it  confers 
over  an  owner  is,  by  the  common  knowledge 
of  mankind,  often  the  equivalent  of  the  con- 
trol which  would  result  from  ownership 
itself.  Considered  intrinsically,  no  com- 
pleter statement  of  the  relation  which  the 
newly  exacted  conditions  bear  to  the  great 
public  purpose  which  induced  Congress  to 
continue  in  favor  of  the  publishers  of  news- 
papers at  vast  public  expense  the  low  postal 
rate  as  well  as  other  privileges  accorded  by 
the  second-class  mail  classification  can  be 
made  than  was  expressed  in  the  report  of 
the  Senate  committee,  stating  the  intent 
of  the  legislation  which  we  have  already 
excerpted;  that  is,  to  secure  to  the  puUic 
in  *"the  dissemination  of  knowledge  of[816 
current  events,"  by  means  of  newspapers, 
the  names  not  only  of  the  apparent,  but  of 
what  might  prove  to  be  the  real  and  sub- 
stantial owners  of  the  publications,  and  to 
enable  the  public  to  know  whether  matter 
which  was  published  was  what  it  purported 
to  be,  or  was  in  substance  a  paid  adver- 
tisement. We  repeat  that  in  considering 
this  subject  we  are  oonoemed  not  with  any 
general  regulation  of  what  should  be  pub- 
lished in  newspapers,  not  with  any  condi- 
tion excluding  from  the  right  to  resort  to 
the  mails,  but  we  are  concerned  solely  and 
exclusively  with  the  right  on  behalf  of  tho 
publishers  to  continue  to  enjoy  great  priv- 
ileges and  advantages  at  the  publie  ex- 
pense,— a  right  given  to  them  by  Congress 
upon  condition  of  compliance  with  regula- 
tions deemed  by  that  body  incidental  and 
necessary  to  the  complete  fruition  of  the 
public  policy  lying  at  the  foundation  of  the 
privileges  accorded. 

It  may  be  deemed  from  what  we  have 
said  in  considering  the  asserted  repugnaa^ 
of  the  conditions  imposed  by  the  proviaion 
under  examination  that  we  have  assumed 
that  if  the  attack  made  upon  such  condi- 
tions was  well  founded  and  they  therefore 
would  disappear,  nevertheless  the  right  to 
continue  to  enjoy  the  seoond-class  mail 
privileges  would  remain;  but  we  have  not 
considered  that  subject  and  intima.ti>>  ti^ 
apinimi  upon  W 
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Ing  eara— see  note  to  Korab  v.  Chicago,  R.  I,  n,^  circuit  court  for  the  northern  district 

ftp,  R.  Co.  41  L.RA.(N,S.)  32.  ^f  Illinois  for  $8,000,  in  an  action  brought 

On  aervant's  contributory  neghgenea,  gen-  ti„_„    j,rf,™i.„.   ;„  „„,    .™i«rf  *k- 

««;if-«  note  to  Quebec  8.  8.  Co.  t.  W  by  Brown,  defendant  in  error,  a^n^  Um 

obM^i  M  Ik  «L  U.  S.  WO.  nflwag  eom^wvs,  for  injuriea  reeeiTad  by 
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him  while  working  aa  a  awitchman  in  the 
railway  company'a  yarda  at  Chicago. 

The  action  was  brought  in  the  atate  court, 
and  removed  on  the  petition  of  the  railway 
company  to  the  Federal  court. 

The  first  count  of  the  declaration  is  baaed 
upon  a  violation  of  the  aafety  appliance  act, 
and  it  also  eontaina  allegationa  based  upon 
the  employers'  liability  act.  The  ecMSipany 
was  engaged  and  Brown  was  employed  in 
interstate  commerce.  The  fourth  count 
charges  negligence  in  failing  to  fill  up  the 
space  between  a  running  rail  and  a  guard 
rail,  in  which  apace  Brown'a  foot  caught, 
where  it  was  nin  over  and  his  leg  cut  off. 

The  case  was  tried  to  a  jury,  resulting 
in  a  verdict  for  $8,000  for  Brown  upon 
two  counts:  (a)  for  a  violation  of  the 
safety-appliance  law,  (b)  common-law  neg- 
ligence in  not  blocking  the  switches.  Judg- 
ment was  entered  upon  the  verdict,  which 
was  subsequently  affirmed  by  the  circuit 
court  of* appeals.  107  C.  C.  A.  300,  183  Fed. 
80. 

For  the  purpose  of  the  contentions  which 
are  made  here,  the  following  facts  must  be 
accepted  to  be  established,  aa  aummarized 
in  the  opinion  of  the  circuit  court  of  ap- 
peals: 

"The  defendant  in  error,  a  awitchman  in 
a  large  awitch  yard,  waa  called  upon,  at 
310]night,  to  uncouple  some  cars.  *Not 
being  in  touch  by  signal  with  the  engineer, 
he  conveyed  his  signala  to  another  awitch- 
man in  advance  of  him,  who  conveyed  them 
to  the  engineer.  The  cars  were  in  motion  on 
a  car  track  at  the  time.  The  uncoupling 
was  to  be  done  by  means  of  shoving  the 
cars  in  motion.  Had  the  aafety  appliance 
been  in  order,  this  could  have  b€«n  ac- 
complished by  defendant  in  error  while 
walking  at  the  side  of  the  train.  But  the 
safety  appliance  on  the  side  of  the  car  oif 
which  he  was  working  at  the  time  would  not 
operate.  He  gave  three  or  four  jerka  to  it, 
which  failed  to  open  the  coupler.  He  then 
reached  in  between  the  cara  and  attempted 
to  lift  the  coupler  pin  with  hia  flngera, 
which  he  waa  unable  to  do.  He  then  at- 
tempted to  reach  the  pin  on  the  adjacent 
coupler,  in  order  to  lift  that  with  hia 
fingers.  During  all  this  time  he  was  walk- 
ing beside  the  cars,  which  were  moving 
slowly.  The  pin-lifting  rod  on  the  other  ear 
projected  not  towards  him,  but  away  from 
bim;  and  as  he  was  reaching  for  the  coupler 
pin  on  this  adjacent  coupler,  his  foot  slipped, 
and  a  low  brake  beam  striking  his  foot, 
shoved  it  into  an  unblocked  guard  rail, 
where  it  was  run  over  and  his  leg  cut  off. 
Had  he,  under  these  circumstances,  aban- 
doned the  uncoupling  altogether  until  th« 


car  had  come  to  a  atandstill,  ha  would  have 
been  saved  the  aceident." 

These  being  the  facta,  the  railway  com- 
pany  aaaerta  error  in  the  trial  court  in  not 
directing  a  verdict  for  the  company,  on 
the  ground  (1)  that  Brown,  in  leaning  be- 
tween the  cara  while  they  were  in  motion, 
waa  guilty  of  contributory  negligence  as  a 
matter  of  law,  and  (2)  in  instructing  the 
Jury,  in  effect,  that  Brown  was  not  eharge- 
able  with  contributory  negligence  by  tiie 
mere  fact  of  going  between  the  cara. 

The  contentions  are  resolvable  into  one, 
and  may  be  aaid  to  be  covered  by  the  charge 
to  the  Jury  which  the  railway  company  at- 
tacks. The  court,  after  stating  that  the 
first  count  of  the  declaration  is  based  on 
the  failure  *of  the  company  to  equip[8S0 
the  car  with  such  a  coupling  device  aa  that 
it  could  be  operated  without  the  switeh- 
man  going  between  the  ends  of  the  ear, 
said: 

"This  first  count  charging  the  failure  I 
have  Just  referred  to  is  baaed  upon  the  act 
of  Congress  imposing  certain  requirementa 
upon  common  carriers  engaged  in  interstate 
commerce,  and  thia  atatute  providea  that  a 
carrier  ao  engaged  ahall  not  move  or  per- 
mit to  be  moved  on  ita  raila  a  ear  thai  la 
uaed  in  interstate  commerce  unleaa  io 
equipped.  Thia  act  also  providea  that  if  an 
employee  engaged  in  the  aervice  of  auch 
a  carrier  austaina  an  injury  by  reaaon  of 
the  carrier'a  failure  to  obey  that  law,  tho 
employee  shall  not  be  held  to  have  aaaumed 
the  riak  of  danger  or  injury  resulting  from 
Ruch  failure  on  the  part  of  the  carrier.  It 
is  also  the  law,  having  in  mind  still  thia 
first  count,  that  if  the  employee  goee  be- 
tween the  ears  to  effect  an  uncoupling,  he 
is  not  chargeable  with  contributory  n^li- 
gence,  that  is,  a  failure  to  exercise  ordinary 
care  for  hia  own  safety,  by  the  mere  fact 
of  going  in  between  the  can  to  effect  the 
uncoupling,  but  he  is  required,  before  he 
can  recover,  to  exercise  ordinary  care  for 
hia  own  aafety  after  he  goea  between  the 
cara,  and  while  he  la  there,  endeavoring  to 
effect  an  uncoupling;  that  ia,  the  aeparation 
of  the  cara." 

The  counael  for  the  company  at  the  oat- 
set  expressed  their  realisation  that  this  case 
is  one  of  those  characterized  in  Chicago  June* 
tion  R.  Co.  V.  King,  222  U.  S.  222,  66  L.  ed. 
173,  32  Sup.  Ct  Rep.  79,  aa  of  the  daas  whieh 
it  waa  the  purpoae  of  the  Judiciary  act  of 
1891  [26  Stat,  at  K  826,  chap.  617,  U.  8. 
Comp.  Stat.  1901,  p.  488]  to  submit  to  the 
final  juriadiction  of  the  circuit  court  of  i^ 
peals,  and  that  thia  court  under  such  cir- 
cumstances will  "go  no  farther  than  to  in- 
quire whether  plain  error  ia  made  out." 
Texaa  ft  P.  R.  Co.  v.  Howell,  224  U.  8.  677» 
66L.ed.892,32  6uv.CUBj(S^.t»V.   kaSl'^EkS^ 
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eoaeeasjon  is  made  that  In  the  Taylor 
Case,  210  U.  6.  281,  52  L.  ed.  1061,  28  Sup. 
Ct.  Rep.  616,  and  in  Chicago,  B.  &  Q.  R.  Co. 
V.  United  States,  220  U.  S.  559,  55  L.  ed. 
682,  31  Sup.  Ct.  Rep.  612,  thia  court  settled 
811]  that  the  failure  *of  a  coupler  to  work 
at  any  time  sustains  a  charge  of  negligence 
in  this  respect,  no  matter  how  slight  the 
pull  on  the  coupling  lever.  And,  further, 
"The  mere  fact  that  the  pin  would  not  lift 
when  plaintiff  [Brown]  endeavored  to  lift 
it  makes  a  case  of  negligence  under  the 
first  count.  Contributory  negligence  is  as- 
serted because  Brown  knew,  aa  it  is  con- 
tended, that  he  would  have  to  pass  over  an 
unblocked  guard  rail;  that,  besides,  he  con- 
trolled the  situation,  it  is  contended, 
through  signals  to  the  engineer;  and  that 
he  had  two  safe  methods  in  which  to  make 
the  cut  of  the  cars,  but  voluntarily  and  for 
his  own  purpose  chose  the  uost  dangerous 
method. 

But  all  these  facts  and  how  far  they 
should  have  affected  his  conduct  were  sub- 
mitted to  the  jury.  The  evidence  detailed 
the  situation  to  them  and  whether  the  judg- 
ment of  Brown  was  prudently  formed  and 
exercised. 

The  trial  court  and  the  circuit  court  of 
appeals,  considering  the  evidence,  confirmed 
the  finding  of  the  jury,  expressed  by  its 
verdict.  It  would  be  going  far  to  say  that 
these  concurring  judgments  are  not  such  as 
could  be  reasonably  formed,  but  such  aa 
must  be  pronounced  to  be  without  founda- 
tion as  a  matter  of  law. 

The  railway  company  starts  its  conten- 
tions with  a  concession  of  its  own  culpabil- 
ity in  sending  Brown  to  his  duty  to  en- 
counter defective  appliances,  and  then  seeks 
to  relieve  itself  from  liability  by  a  charge 
against  him  of  a  careless  judgment  in  its 
execution.  But  some  judgment  was  neces- 
sary, and  whether  he  should  have  selected 
one  of  the  ways  which  counsel  point  out 
admits  of  debate.  It  is  one  thing  to  judge 
of  a  situation  in  cold  abstraction;  another 
thing  to  form  a  judgment  on  the  spot.  The 
Germanic  (Oceanic  Steam  Nav.  Co.  ▼. 
Aitken),  196  U.  8.  589,  595,  596,  49  L.  ed. 
610,  613,  614,  25  Sup.  Ct.  Rep.  317.  The 
movement  of  trains  requires  prompt  action, 
and  we  cannot  hold  that,  as  a  matter  of 
law,  Brown,  in  leaning  forward  to  remove 
a  pin  which  would  have  yielded  to  his  effort, 
was  guilty  of  negligence  because  he  did  not 
81 2] anticipate  that  his  foot  *might  slip 
and  be  caught  in  an  open  frog  rail  of  which 
he  had  or  could  be  charged  with  knowledge. 
The  case  is  within  the  ruling  in  the  Texas 
k  P.  R.  Co.  v.  Harvey,  228  U.  S.  319,  ante, 
S18,  33  Sup.  Ct.  Rep.  618. 
Judgment  aiBmied. 
1M0§ 


CITIZENS*  TELEPHONE  OOMPANY. 

Appt, 

V. 

ORAMEL  B.  FULLER,  Auditor  General  of 
the  State  of  Michigan. 

(  See  S.  C.  Reporter's  ed.  322-334.) 

Conatitational  law  —  equal  protection 
of  the  laws  —  taxation  of  telephone 
company. 

1.  Exempting  the  property  of  telephone 
companies  whose  cross  receipts  for  the  year 
do  not  exceed  $500  from  the  ad  valorem  tax 
imposed  by  Mich.  Acts  1909,  act  No.  49, 
does  not  render  the  statute  invalid  under 
U.  S.  Const.,  14th  Amend.,  as  denying  the 
equal  protection  of  the  laws,  where,  under 
the  classification  made  by  the  statute,  tlic 
companies  taxed  are  mainly  those  organized 
for  profit,  while  the  untaxed  enterprises 
are  mainly  not  profit  making,  but  mutual 
or  co-operative. 

[For  other  cases,  see  Constitutional  Law,  IV.  a. 
4;  In  Digest  Sap.  Ct.  1908.] 

Statutes  —  expression  of  subject  in  title. 

2.  The  purpose  of  Mich.  Acts  1909,  act 
No.  49,  to  extend  to  telegraph  and  tele- 
phone companies  the  provisions  of  Act^ 
1905,  act  No.  282,  for  the  assessment  of  the 
property  of  certain  classes  of  corporations 
and  the  levying  of  taxes  thereon  by  the 
state  board  of  assessors,  and  the  method  of 
collecting  such  taxes,  is  sufiiciently  ex- 
pressed m  the  title  to  satisfy  the  state 
constitutional  provision  that  no  law  shall 
embrace  more  than  one  object,  which  shall 
be  expressed  in  its  title,  where  such  title 
explicitly  states  that  the  act  is  one  to  amend 
the  title  and  certain  enumerated  sections  of 
the  earlier  act,  and  in  its  first  section  the 
particular  sections  of  the  earlier  act  which 
consummate  the  purpose  are  referred  to  and 
declared  to  be  amended. 

[For  other  cases,  see  Statutes,  I.  e.  In  Digest 
Sap.  Ct.  1908.] 

[No.  284.] 

Argued  and  submitted  May  2,  1913.     De- 
cided June  10,  1913. 

APPEAL  from  the  Cirruit  Court  of  the 
United  States  for  the  Western  District 
of  Michigan  to  review  a  decree  dismissing 
the  bill  in  a  suit  to  enjoin  the  collection  of 
a  tax  on  the  property  of  a  telephone  com- 
pany. Affirmed. 
See  same  case  below,  185  Fed.  634. 
The  facts  are  stated  in  the  opinion. 

None — On  equal  privileges  and  immuni- 
ties as  to  taxation,  generally — see  note  to 
Louisville  Safety  Vault  &  T*  Co.  v.  Louis- 
ville &  N.  R.  Co.  14  LJRJi,  583. 

On  constitutional  equality  in  relation  to 
corporate  taxation — see  note  to  Bacon  v. 
State  Tax  Comra.  60  URJL  321. 

9%9  V.  8. 


[ftU.  CmZEKB'  TELEPH.  CO.  t.  FULLEB. 

Hr.  Thoinaa  P.  Bradlleld  submitted  the       Tlie  object  of  the  Mt  U  not  ezprewed 

«tute  tor  kppelUnt     Mr.  Jacob  Kleinhani  in  the    title,    uid   U    in   confliet    irith    the 

wM  on  tbe  brief:  Miebigui  Conatitution. 

Judicial   cDuttroetlon   cumot  enlarge  or       Attj.  Gen.  ex  rel.  MafbuTj  t.  Bolger,  18S 

reetrict  tbe  obvious  mMning  of  tbe  wt  Mich.  3E0,  87  N.  W.  386;  Breeler  t.  Deln^ 

Attj.  Qen.  T.  SUte  AiMeeorl,  143  Mieh.  Real  Bitata  A  Toveet  Auo.  100  Hieh.  3,  132 

TS,  100  V.  W.  SDSi  Bate  Kefrigerating  Co.  Am.  81  Sep.  61(1,  120  K.  W.  21;  Callagban 

9.  Sulzberger,  1S7  U.  S.  ST,  39  L.  ed.  001,  v.  Cfaipmaii,  SB  Mieh.  614,  26  N.  W.   600; 

15  Sup.  Ct.  Eep.  508;  Denn  ex  dem.  Seott  Cool<7,  Gmut.  Lim.  143;  Fort-Street  TTuion 
v.  Reid,  10  PrL  S2T,  B  L.  cd.  S20;  Oibbon*  Depot  Co.  t.  Railroad  Comra.  118  Mieh. 
T.  Ogden,  0  Wheat.  1,  S  L.  ed.  23;  Leonl  340,  TO  N.  W.  631;  Detroit  t.  Wayne  CSr- 
Tvp.  r.  Taylor,  20  Mich,  148;  People  t.  cuit  Jndge,  118  Mich.  31T,  TO  N.  W.  B94, 
Flumst«d,  2  Hich.  4BS;  St.  Paul,  M.  ft  M.  2  Am.  N^.  S^.  3T0;  Flih  t.  Stoekdale, 
R.  Co.  T.  Pbelpi,  13T  U.  S.  028,  84  L.  Ill  Mich.  40,  09  N.  W.  B2i  Re  Hauek,  TO 
cd.  76T,  11  Sup.  Ct.  Rep.  168;  Swarti  t.  Uidu  396,  38  N.  W.  260;  Pratt  Food  Co. 
Blege).  H  C.  a  A.  899,  117  Fed.  18;  pMple  t.  Bird,  148  Micb.  B34,  IIS  Am.  St.  Rep. 
a  rel.  Whipple  t.  Saginaw  Circuit  Judge,  601,  112  N.  W.  701;  Wilcox  t.  Paddock,  60 
ee  Mich.  342;  Wilt  t.  Cutler,  38  Mieh.  189.  Mieh.  24,  SI  H.  W.  009. 

A  law  muat  operate  «1<*"T  "d  nuiform-       jj,   ^         ,    ^  ^  ^j^ 

iy,  aud  elaMiBcation  must  be  ba»>d  upon  ^^  ^^^^^  ^^  q^^  j.^,,^;    gj^  ^  ^^ 

.ome  reawnable  ground.  ,„  ^ppdi,,. 

O.B.M,K,45L.ed.l02.103.21Sup.Ct.  ^^^^  j,^^  ^  ,^t,j„^  ^l,,;^   j^j. 

Su^'s^Tor^'/oi^raTnT  z.  S:  -s:i2r  '^'"^ "-  ^-"^^^  *"  "-* 

«■;  Vidd"  ''B.!?^ri."hU?PaTng'2;.'SM  ""'  "  '"P"  °'-.  ^^  ""'  ^"'^^S^ 

y,".?"  i??\'*^'J^^  "™'^,^"*'J:^^'  ed.  102,  21  Sup.  ct.  Rep.  43;  Fidelity  Hut. 

1184.  24   Sup    CL  Itep.  T84i    Kentueky   R.  ^if^  ^^    ,_  ^j,^,„   ^„„  U.  8.  328,  328, 

Tw    ^f :.  ^i**  V-^'^^'  /,"'J",  ^  •*■  «  L-  -1.  982,  983,  22  Sup.  Ct.  Rep.  862; 

VI'  *"■  "„,?"J*;  ^  Ji:''^."l'   ^"^  J^  Michigan  H.  Tax  Ca«»,  138  Fed.  240,  201 

Arkanaai,  211  U.  S.  589,  83  L.  ed.  315,  29  y   g^  ^it,  802,  SO  L.  ed.  744,  786,  26  Sup. 

V.  Ellis,  106  U.  S.  ISO,  180-186,  41  L.  ed.  j       p^^       Kansaa  Qty.  174  Mo.  425   74 

C60   0TW1T2   17  Sup.  Ct  Rep   256;  G««oli-  g.V  9T9j  W.  C.  P«a^  4  C».  t.  P;att, 

dated   CofJ  Co.   V    Illinoi.    186   U.  8.  208,  59  o.  &  A.  48,  121  Fed.  770;  King  t.  Mul- 

16  L.  ed.  878  »  8np.  Ct  Rep  01«;  South-  y  „i  „,  8.  436.  43  L  ed.  228718  Sup. 
r"'*!"!.i'.'' £"■„'■  ^^-J^^  }i-,^-„V1'  "  Ct  Rep.  926;  Cobb  t.  Durham  County.  122 
L.  ed.  088  30  Sup.  Ct  Rep  480;  Stat*  t.  jj.  0.  311,  30  S.  E.  S38;  Nleol  ,.  Ami.  173 
H.un,  61  Kan.  146,  47  L.RA.  369,  6D  Pae.  „   g_  jjjj^  ^^  l.  od.  793,  18  Sup^Ot  Rep. 

628;  Cox  t.  Texas,  202  U.  B.  460,  451,  60 

L.  ed.  1101,  86  Sap.  Ct.  Rep.  671;  Armour 

„.  „  .    ,  „  ,  Paclclng   Co.   t.   licy,    200    U.    S.    236,    60 

Chippewa  Cowntyr.  Auditor  General,  66  ^  ed.  467,  26  Sup.  Ct  Rep.  232;  New  York 

M.ch.  408    32  NW.  661;   National  Lo«i  „  „,,  h;^,^  ^.^^r^.^^^  204  U.  8.  168, 

i.  Inrest  Co.  T.  Detroit,  130  Mich.  461,  08  51   l.   ^   421,   27   gup.   Ct   Rep.   188.   9 

o^T;,'^";  I~'*''."  "^'  «'■  "^T*.  ^*')'  Ann-  C"-  "«i   ^  P*rte  Brown.  28  FM. 

Ship  Canal  Cb.  t.  Auditor  Oeneral,  7  Mioh.  „j.  8„»n„^_  T.  I.  of  H.  R.  Co.  t.  Bav- 

"-  annah,  198  U.  8.  392,  40  L.  ed.  lOBT,  26 

But  thU  power  U  not  abK»luU  and  with-  g„p_  ct  Rep.  090;  Now  York  ex  rel.  Met- 

out  limitation.  ropolitan  Strwt  R.  Co.  t.  New  York,  190 

1   Cooley,  Taxn.  Sd  ed.  382;   Gulf,  C.  A  u    g.  j    m  L.  ed.  65,  86   Sup.  Ct  Rep. 

8.  F.  R.  C«.  T.  EllU,  186  U.  8.  160.  41  L.  705,  4  Ann.  Oa«.  881;  Bo«rd  of  Education 

ed.  666,  17  Sop.   Ct  Rep.  256;   Qittlng  v.  ,.   lUinoie,  203  U.  B.  663,  81    I*  ed.   814, 

Kansas  City  Stock  Yards  Oo.    (Cottlng  t.  27  Sup.  Ot  Rep.   171,  8  Ann.   Caa.   167; 

Qodard)    183   U.  8.  79.  46   h.  ed.  92.  22  Bonthem  R.  Cb.  v.  Greene,  210  U.  S.  408, 

Sup.   Ct   Rep.   30;    Bell's   Gap   R.   Ca   T.  64  L.  ed.   638,  30  Sup.  Ct  Rep.  SST,   17 

Pennsylvania,  134  U.  B.  837,  33  L.  ed.  S9S,  Ann.  Cas.   1247;   Iowa  Hnt  Tornado  Ins. 

10  Bnp.  Ct  Rep.  083;  Yidc  Wo  t.  Hopkins,  Asso.  t.  Gllberscm,  129  Iowa,  0G9,  100  N. 

118  U.  S.  >«9,  SO  L.  ed.  886,  «  Sap.  Ct  Sep.  W.  163;  Osan  Lumber  Co.  t.  Union  Ctnmtn 

10«.  Ntt  Bank,  101  ^.  ft.  »V  W.  "U.  *.-  '^fcv 
•T  I.,  .d.  ^-"^ 
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28  Sup.  Ct  Rep.  89;  Erb  t.  Morasch,  177 
U.  S.  686,  44  L.  ed.  898,  20  Sup.  Ct.  Rep. 
819;  W.  W.  Cargill  Co.  v.  Minnesota,  180 
U.  S.  469,  45  L.  ed.  627,  21  Sup.  Ct.  Rep. 
423;  Consolidated  Coal  Co.  ▼.  Illinois,  186 
U.  S.  203,  46  L.  ed.  872,  22  Sup.  Ct.  Rep. 
616;  McLean  v.  Arkansas,  211  U.  S.  639,  53 
U  ed.  315,  29  Sup.  Ct  Rep.  206;  Quong 
Wing  ▼.  Kirkendall,  223  U.  S.  60,  56  L. 
ed.  360,  32  Sup.  Ct.  Rep.  192;  New  York, 
N.  H.  &  H.  R.  Co.  T.  New  York,  165  U.  S. 
628,  41  L.  ed.  863,  17  Sup.  U.  Rep.  418; 
Capital  City  Dairy  Co.  v.  Ohio,  183  U.  S. 
238,  46  L.  ed.  171,  22  Sup.  Ct.  Rep.  120; 
Ohio  ex  rel.  Lloyd  ▼.  Dollison,  194  U.  S. 
445,  48  L.  ed.  1062,  24  Sup.  Ct  Rep.  703 ; 
Minnesota  Iron  Co.  ▼.  Kline,  199  U.  8. 
697,  50  L.  ed.  326,  26  Sup.  Ct.  Rep.  169, 
19  Am.  Neg.  Rep.  625;  Keeney  v.  New 
York,  222  U.  S.  637,  66  L.  ed.  306,  38 
LJLA.(N.S.)  1139,  32  Sup.  Ct  Rep.  105; 
Home  Ins.  Co.  v.  New  York,  134  U.  S. 
593,  33  Lu  ed.  1025,  10  Sup.  Ct.  Rep.  693, 
119  U.  S.  129,  30  L.  ed.  350,  8  Sup.  Ct. 
Bep.  1386;  Maine  v.  Grand  Trunk  R.  Co. 
142  U.  S.  226,  36  L.  ed.  995,  3  Inters.  Com. 
Rep.  807,  12  Sup.  Ct  Rep.  121,  163; 
COiarlotte,  C.  &  A.  R.  Co.  ▼.  Gibbes,  142 
U.  8.  386,  394,  35  L.  ed.  1051,  1054,  12 
Sup.  Ct  Rep.  266;  Clark  v.  Titusville,  184 
U*  8.  831,  46  Jm  ed.  572,  22  Sup.  Ct  Rep. 
882;  Magoun  y.  Illinois  Trust  &  Say.  Bank, 
170  U.  S.  283,  42  L.  ed.  1037,  18  Sup.  Ct 
Rep.  594;  BiUings  v.  Illinois,  188  U.  S. 
102,  47  L.  ed.  403,  23  Sup.  Ct.  Rep.  272; 
Knowlton  y.  Moore,  178  U.  S.  41,  44  L. 
ed.  969,  20  Sup.  Ct.  Rep.  747;  Postal 
Tel^.  Cable  Co.  t.  Adams,  155  U.  S.  698, 
30  L.  ed.  316,  6  Inters.  Com.  Rep.  1,  16 
Sup.  Ct  Rep.  268,  360;  Chicago,  B.  &  Q. 
B»  Go.  Y.  Iowa  (Chicago,  B.  &  Q.  R.  Co. 
T.  Catts)  94  U.  S.  163,  24  L.  ed.  95;  Well- 
man  T.  Chicago  &  G.  T.  R.  C6.  83  Mich. 
502,  47  N.  W.  489,  143  U.  S.  339,  36  K 
ed.  176,  12  Sup.  Ct  Rep.  400;  Engel  v. 
CMalley,  219  U.  S.  128,  65  L.  ed.  128,  31 
Sup.  Ct.  Rep.  190;  Dow  y.  Beidelman,  125 
U.  8.  680,  31  L.  ed.  841,  2  Inters.  Com. 
Rep.  56,  8  Sup.  Ct.  Rep.  1028;  Orient  Ins. 
Co.  Y.  Daggs,  172  U.  S.  662,  43  L.  ed. 
662,  19  Sup.  Ct.  Rep.  281;  Marchant  y. 
Pennsylvania  R.  Co.  163  U.  S.  389,  38  L. 
ed.  756,  14  Sup.  Ct.  Rep.  894;  St.  John 
Y.  New  York,  201  U.  S.  633,  60  L.  ed.  896, 
26  Sup.  Ct  Rep.  554,  5  Ann.  Cas.  909; 
Hanmiond  Packing  Co.  y.  Arkansas,  212 
U*  8.  844.  349,  63  L.  ed.  542,  544,  29  Sup. 
Ok  Rep.  370;  Consolidated  Rendering  Co.  y. 
Vermont,  207  U.  S.  665,  2  L.  ed.  3S6,  28 
Snp.  Ct  Rep.  178,  12  Ann.  Cas.  658;  Cook 
Y.  Marshall  County,  196  U.  S.  274,  49  L. 
ed.  476,  26  Sup.  Ct  Rep.  233;  Field  y. 
BMTber  ABpbMlt  Paimg  Ooi  104  U.  8.  614. 


48  L.  ed.  1142,  24  Supu  Ct  Rep.  784;  Dis- 
trict of  Columbia  y.  Brooke,  214  U.  8.  138, 
53  L.  ed.  941,  29  Sup.  Ct  Rep.  560;  Trav- 
elers' Ins.  Co.  Y.  Connecticut,  185  U.  S. 
364,  46  L.  ed.  949,  22  Sup.  Ct  Rep.  673; 
Ballard  y.  Hunter,  204  U.  S.  241,  61  L.  ed. 
461,  27  Sup.  Ct.  Rep.  261 ;  Western  U.  Teleg. 
Co.  Y.  Kansas,  216  U.  S.  1,  64  L.  ed.  356, 
30  Snp.  Ct  Rep.  190;  Bell's  Gap  R.  Co.  v. 
PennsylYania,  134  U.  S.  236,  33  L.  ed.  894, 
10  Sup.  Ct  Rep.  533;  Missouri  P.  R.  Co.  y. 
Mackey,  127  U.  8.  206,  32  L.  ed.  107, 
8  Sup.  Ct  Repw  1161 ;  Seaboard  Air  Line  R. 
Co.  Y.  Seegere,  207  U.  S.  73,  52  L.  ed.  108, 
28  Sup.  Ct  Rep.  28;  Louisville  ft  N.  R.  Co. 
V.  Melton,  218  U.  S.  36,  54  L.  ed.  921,  30 
Sup.  Ct  Rep.  676;  Clark  v.  Kansas  Ci^, 
176  U.  S.  114,  44  L.  ed.  392,  20  Sup.  Ct. 
Rep.  284;  Kidd  v.  Alabama^  188  U.  8. 
730,  47  L.  ed.  689,  23  Sup.  Ct  Rep.  401; 
Williams  v.  Arkansas,  217  U.  S.  79,  54  L. 
ed.  673,  30  Sup.  Ct.  Rep.  493,  18  Ann.  Oas. 
865;  Southwestern  Oil  Co.  Y.  Texas,  217 
U.  S.  114,  54  L.  ed.  688,  30  Sup.  Ct.  Rep. 
496;  Standard  Oil  Co.  v.  Tennessee,  217  U. 
S.  420,  54  L.  ed.  820,  30  Sup.  Ct  Rep.  543; 
Brown-Forman  Co.  v.  Kentucky,  217  U.  8. 
663,  64  L.  ed.  883,  30  Sup.  Ct.  Rep.  678; 
Lindsley  t.  Natural  Carbonic  Gas.  Co.  220 
U.  S.  79,  66  L.  ed.  377,  31  Sup.  Ct.  Rep. 
337,  Ann.  Cas.  1912  C,  160;  Provident  Inst 
for  Sav.  Y.  Malone,  221  U.  8.  660,  65  L.  ed. 
899,  34  L.R.A.(N.S.)  1129,  31  Sup.  Ct 
Rep.  661;  Chicago  v.  Sturges,  222  U.  8. 
31.S,  56  L.  ed.  216,  32  Sup.  Ct  Rep.  02, 
Ann.  Cas.  1913  B,  1349;  Second  Employers' 
Liability  Cases  (Mondou  y.  New  York,  N. 
H.  &  H.  R.  Co.)  223  U.  8.  1,  66  L.  ed. 
327,  32  Sup.  Ct  Rep.  169;  Mobile,  J.  A  K. 
C.  R.  Co.  T.  Tumipseed,  219  U.  8.  35,  65 
L.  ed.  78,  32  L.R.A.(N.S.)  226,  31  Sup. 
Ct  R^.  136,  Ann.  Cks.  1912  A,  463,  2  N. 
C.  C.  A.  243;  Graham  v.  West  Virginia, 
224  U.  6.  616,  66  L.  ed.  917,  32  Sup.  Ct. 
Rep.  683;  Sawyer  v.  Dooley,  21  Nev.  390, 
32  Pac.  437. 

Classification  need  not  proceed  along  lines 
which  are  scientifically  accurate  or  mathe- 
matically correct,  and  in  the  inclusion  or 
the  exclusion  of  subjects  of  taxation  it  is 
not  essential  that  the  rule  of  equality  be 
absolute,  but  substantial  and  reasonable  ae- 
curacy  is  all  that  can  be  expected. 

Henderson  Bridge  Co.  v.  Henderson,  173 
U.  8.  592,  614,  616,  43  L.  ed.  828,  831,  10 
Sup.  Ct.  Rep.  663;  King  v.  MuUins,  171  U. 
8  404,  43  K  ed.  214,  18  Sup.  Ct  Rep.  026 ; 
Merchants'  &  M.  Nat.  Bank  v.  Pennsyl- 
vania, 167  U.  8.  464,  42  L.  ed.  237,  17 
Sup.  Ct.  Rep.  829;  Orient  Ins.  C6.  y.  Daggs, 
172  U.  8.  562,  43  L.  ed.  554,  19  Sup.  Ct 
Rep.  281;  Magoun  v.  Illinois  Trust  &  Sav. 
BaAk;  170  U.  8.  296,  42  L.  ad.  1043,  18  Snp. 
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Ct.  Rep.  594;  Diatrict  of  Columbia  t. 
Brooke,  214  U.  S.  160,  63  K  ed.  946,  29 
6up.  Ct.  Rep.  660;  Oian  Lumber  Go.  v. 
Union  County  Nat.  Bank,  207  U.  8.  266, 
62  K  ed.  197,  28  Sup.  Ci.  Rep.  89;  Mercan- 
tile Nat  Bank  v.  New  York,  121  U.  S. 
161,  30  Lu  ed.  903,  7  Sup.  Ct.  Rep.  826; 
Interstate  ConsoL  Street  R.  Co.  y.  Maiaa- 
chusetts,  207  U.  S.  86,  52  K  ed.  116,  28 
Sup.  Ct.  Repk  26,  12  Ann.  Cks.  566;  Mar- 
tin ▼.  District  of  Columbia,  205  U.  S.  139, 

61  L.  ed.  744,  27  Sup.  Gt  Rep.  440;  Linda- 
ley  T.  Natural  Carbonic  Gas  Co.  220  U.  8. 
78,  66  L.  ed.  377,  31  Sup.  Ct.  Rep.  337,  Ann. 
Cas.  1912  G,  160;  Louisville  &  N.  R.  Go. 
V.  Melton,  218  U.  S.  54,  64  L.  ed.  928,  80 
Sup.  Ct  Rep.  676;  Minnesota  Iron  Go.  ▼. 
Kline,  100  U.  S.  693,  50  L.  ed.  322,  26  Sup. 
Ct.  Repw  150,  19  Am.  Neg.  Rep.  626;  Trav- 
elers' Ins.  Co.  V.  Connecticut,  186  U.  S. 
372,  46  L.  ed.  964,  22  Sup.  Ct.  Rep.  673. 

In  the  consideration  of  questions  of  dis- 
crimination the  courts  have  ^ven  attention 
to  the  relative  amounts  of  property  from 
whose  exemption  or  different  treatment  dis- 
crimination was  claimed  to  result 

Boyer  v.  Boyer,  113  U.  S.  693,  28  L.  ed. 
1090,  6  Sup.  Gt  Rep.  706;  First  Nat  Bank 
V.  Ayers,  160  U.  S.  667,  40  L.  ed.  676,  16 
Sup.  Gt.  Rep.  412;  Mercantile  Nat.  Bank 
V.  New  York,  121  U.  S.  161,  30  L.  ed.  903, 
7  Sup.  Ct.  Rep.  826;  Ozan  Lumber  Co.  v. 
Union  County  Nat.  Bank,  207  U.  S.  256, 

62  L.  ed.  197,  28  Sup.  Ct  Rep.  89;  Central 
Lumber  Go.  v.  South  Dakota,  226  U.  8. 
157,  ante,  164,  33  Sup.  Gt.  Rep.  67. 

The  public  service  character  or  non-public 
service  character  is  a  proper  basis  of  classi- 
fication. 

Munn  V.  Illinois,  94  U.  S.  113,  126,  24 
L.  ed.  77,  84;  Budd  v.  New  York,  143  U. 
S.  636,  644,  36  L.  ed.  262,  265,  4  Inters. 
Com.  Rep.  46,  12  Sup.  Ct.  Rep.  468;  Brass 
V.  North  Dakota,  163  U.  S.  404,  38  L.  ed. 
761,  4  Inters.  Com.  Rep.  670,  14  Sup.  Ct. 
Rep.  867;  Georgia  R.  &  Bkg.  Co.  v.  Smith, 
128  U.  S.  179,  32  K  ed.  380,  9  Sup.  Ct. 
Rep.  47;  Charlotte,  G.  &  A.  R.  Co.  v. 
Gibbes,  142  U.  8.  393,  36  L.  ed.  1064,  12 
Sup.  Ct.  Rep.  256;  Louisville  Tobacco  Ware- 
house Go.  V.  Com.  106  Ky.  166,  67  L.R.A. 
33,  40  8.  W.  1060;  Adams  Exp.  Co.  v.  Ken- 
tucky, 166  U.  S.  179,  ISO,  41  L.  ed.  963,  964, 
17  Sup.  Gt.  Rep.  627;  Schmidinger  v.  Chi- 
cago, 226  U.  8.  678,  ante,  364,  33  Sup.  Ct. 
Rep.  183;  Seaboard  Air  Line  R.  Go.  v. 
Seegers,  207  U.  8.  76,  62  L.  ed.  109,  28 
Sup.  Gt  Rep.  28. 

Those  who  are  subject  to  be  taxed  cannot 
eomplain  that  they  are  denied  the  equal 
protection  of  the  laws  because  those  who 
eannot  legally  be  taxed  are  not  taxed. 

Oshen  v.  Brewster,  203  U.  8.  643,  662, 
»7  Ji.  ed. 


663,  51  L.  ed.  310,  314,  27  Sup.  Ct  Rap. 
174,  8  Ann.  Cks.  216. 

The  exemption  of  the  smaller  properties 
of  a  particular  class  has  always  been  per- 
mitted. 

King  V.  Mullina,  171  U.  a  435,  43  L.  ed. 
226,  18  Sup.  Ct  Rep.  925;  Cobb  v.  Durham 
County,  122  N.  a  311,  30  8.  E.  338;  Con- 
solidated Coal  Go.  V.  Illinois,  185  U.  8. 
203,  46  Lu  ed.  872,  22  Sup.  Gt  Rep.  616; 
McLean  v.  Arkansss,  211  U.  8.  530,  63  L. 
ed.  316,  29  Sup.  Gt  Rep.  206;  New  York, 
N.  H.  &  H.  R.  Go.  V.  New  York,  166  U.  8. 
628,  41  L.  ed.  836,  17  Sup.  Ct  Rq>.  418; 
Dow  T.  Beidelman,  126  U.  8.  680,  31  L.  ed. 
841,  2  Inters.  C<»n.  Rep.  66,  8  Sup.  Ct  Rep. 
1028;  Postal  Teleg.  Cable  Co.  v.  Adams, 
156  U.  8.  688,  39  L.  ed.  311,  6  Inters.  Com. 
Rep.  1,  16  Sup.  Ct  Rep.  268,' 360;  Bisgoun 
V.  Illinois  Trust  &  Sav.  Bank,  170  U.  & 
283,  42  L.  ed.  1037,  18  Sup.  Ct  Rep.  694, 
Engel  V.  O'Malley,  219  U.  8.  128,  65  L.  ed. 
128,  31  Sup.  Ct  Repu  190;  Quong  Wing 
V.  Kirdendall,  223  U.  8.  69,  66  L.  ed.  360, 
32  Sup.  Ct.  Rep.  192. 

If  the  classification  rested  upon  the  sole 
basis  of  a  difference  in  earning  power  of  the 
companies  or  property  taxed,  it  would  be 
equally  valid. 

Magoun  v.  Illinois  Trust  &  Sav.  Bank,  170 
U.  8.  283,  42  L.  ed.  1037,  18  Sup.  Gt  Rep. 
694;  Clark  v.  TitusviUe,  184  U.  8.  329,  46 
L.  ed.  569,  22  Sup.  Ct.  Rep.  382;  Charlotte, 
C.  ft  A.  R.  Co.  V.  Gibbes,  142  U.  8.  386,  36 
L.  ed.  1051,  12  Supu  Ct  Rep.  265;  Home 
Ins.  Co.  V.  New  York,  134  U.  8.  594,  33 
Jm  ed.  1026,  10  Sup.  Ct.  Rep.  503;  Brown- 
Forman  Go.  v.  Kentucky,  217  U.  8.  671,  64 
L.  ed.  886,  30  Sup.  Ct.  Rep.  678;  Foster 
V.  Hart  Consol.  Min.  Co.  —  Colo.  — ,  122 
Pac  60;  People  ex  reL  Iron  Silver  Min. 
Co.  V.  Henderson,  12  Colo.  360,  21  Pac 
144;  Mobile  &  O.  R.  Co.  v.  Tennessee,  163 
U.  8.  486,  38  L.  ed.  793,  14  Sup.  Ct.  Rep. 
968;  East  Tennessee,  V.  ft  0.  R.  Co.  v. 
Hamblen  County,  102  U.  8.  273,  26  L.  ed. 
152;  Chesapeake  ft  0.  R.  Co.  v.  Miller, 
114  U.  8.  176,  29  L.  ed.  121,  6  Sup.  Ct 
Rep.  813;  Yasoo  ft  M.  Valley  R.  Co.  v. 
Adams,  180  U.  8.  1,  46  L.  ed.  396,  21  Sup. 
Ct  Rep.  240;  Raleigh  ft  G.  R.  Co.  v.  Reid, 
13  Wall.  269,  20  L.  ed.  670;  State  v.  Nor- 
wich ft  W.  R.  Go.  30  Conn.  290;  State, 
Norris  ft  E.  R.  Go.  Prosecutor,  v.  Minton, 
23  N.  J.  L.  529;  Cook  v.  State,  33  N.  J.  L. 
474;  State  Assessors  v.  Morris  ft  E.  R.  Oo. 
49  N.  J.  L.  193,  7  Atl.  826;  Mobile  ft  O. 
R.  Go.  V.  Moseley,  62  Miss.  127;  Natehei, 
J.  ft  C.  R.  Ca  V.  Lambert,  70  Miss.  779, 
13  So.  33;  Richmond  ft  D.  R.  Go.  v.  Grange 
County,  74  N.  G.  606;  North  Carolina  R. 
Co.  V.  Alamance,  77  N.  G.  4;  Belo  v.  Fqec- 
syth  Orantv,  %^  '^^  li.  «A,  ^^  Wbsl.  ^*»s^ 
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688;  Richmond  ft  D.  R.  Co.  t.  AUinance 
Comr*.  64  H.  C.  604;  Raleig'b  &  O.  R.  Oo 
T.  Wftk«,  S7  N.  a  414;  Knoxrille  ft  O.  R 
Co.  -t.  EickB,  9  But.  442;  Biiltlmore  ft  0 
R.  Co.  T.  Marshall  County,  3  W.  Va.  319 
Homa  Ins.  Co.  t.  New  York,  134  U.  S.  6B4 
S3  L.  ed.  1025,  ID  Sup.  Ct.  Hfp.  993,  Hi 
U.  8.  12B,  30  L.  ed.  3G0,  8  Sup.  Ct.  Rep 
1386;  Uaine  t.  Qrand  Trunk  R.  Co.  142  U 
B.  226,  35  L.  ed.  996,  3  Interi.  Com.  Rep 
807,  12  Sup.  Ct  Rep.  163;   Charlotte,  C.  S 

A.  R.  Co.  T.  Gibbet,  142  U.  S.  386,  3S4,  3! 
L.  ed.  lOGl,  1054,  12  Sup.  Ct.  Rep.  E55: 
BlUingB  T.  Illinois,  188  U.  S.  102,  47  L.  ed 
403,  23  Sup.  Ct.  Rep.  272^  Knowlton  v 
Moore,  178  U.  S.  41,  44  L.  ed.  669,  20  Sup 
Ct  Rep,  747;  Postal  Teleg.  Cable  Co.  v 
Adams,  155  U.  S.  SOS,  39  L.  ed.  316,  6  In 
t«ra.  Com.  Rep.  1,  16  Sup.  Ct.  Rep.  26fl,  360; 
(%icago,  B.  &  Q.  R.  Co.  v.  Iowa  (Chicago 

B.  4  Q.  R.  Co.  T.  Cutto)  04  U.  S.  183.  24 
L.  td.  95;  Wellman  t.  Chicago  *  G.  T.  R 
Co,  83  Mich.  592,  47  N.  W.  489,  143  U.  S 
33B,  36  L.  ed.  ITS,  12  Sup.  Ct  Rep.  400; 
Engel  r.  CMalley,  219  U.  S.  12S,  56  L.  ed 
128,  31  Sup.  Ct.  Rep.  190;  Dow  t.  Beidel 
man,  180  U.  S.  680,  31  L.  ed.  841,  2  Inter* 
Com.  Rep.  66,  8  Sup.  Ct.  Bep.  1028. 

The  distiuctioDa  between  tiiose  discrimi' 
nation*  which  are  the  result  of  a  well' 
ordered  effort  to  equitabi;  produce  tbe 
needed  revenue,  and  discrimi  nations  which 
violate  the  amendment,  are  well  recognized. 

Bell's  Gap  R.  Co.  r.  Pennsylrauia,  134 
U.  S.  237,  33  L.  ed.  B9G,  10  Sup.  Ct  Rep. 
533;  Florida  C.  ft  P.  R.  Co.  t.  Reynolds, 
183  U.  B.  477,  480,  46  L.  ed.  286,  287,  22 
Bnp.  Ct  Rep.  176;  Judsoa,  Tam.  |§  438, 
4Mi  TraTellers'  Ina.  Co.  t.  Oonnecticut,  185 
U.  8.  366,  370,  46  L.  ed.  950,  953,  22  Sup. 
Ct  Rep.  473;  Field  r.  Barber  Asphalt  Pav- 
ing Co.  104  U.  S.  618,  48  L.  ed.  1142,  24 
Sup.  Ct.  Rep.  784;  IMetrict  of  Columbia 
T.  Brooke,  214  U.  S.  160,  161,  63  L.  ed. 
046,  946,  29  Sup.  Ct  R«p.  660;  New  York 
ex  rel.  Hatch  v.  Reardon,  204  U.  S.  162,  61 
L.  ed.  415,  27  Sup.  Ct  Rep.  188,  9  Ann. 
Cai.  736;  Quthrie,  14th  Amendment,  p. 
136;  Darnell  v.  Indiana,  220  U.  S.  390, 
ute,  267,  33  Bup.  Ct.  Rep.  120. 

It  haa  not  been  considered  aa  an  objee- 
UOB  to  exemptions  that  they  have  been 
treated  aa  personal  to  tbe  then  owners  of 
tbe  property,  and  ceaaed  upon  its  transfer 
toothert. 

Uoigan  r.  Louisiana,  93  U.  S.  210,  23  L. 
•d.  SeO;  MemphU  ft  L.  R.  R.  Co.  v.  Railroad 
Comn.  (Hempbis  ft  L.  R.  R.  Co.  t.  Berry) 
112  U.  B.  609,  28  L.  ed.  837,  6  Bup.  a. 
Bep.  299;  Cbeeapeake  ft  O.  B.  Co.  t.  Miller, 
114  V.  8.  186,  29  h.  ed.  124,  6  Sup.  Ct 
Jlep.  SlSi  Piard  v.  Eut  TeonesKe,  V.  ^ 
l»10 


O.  R.  Co.  130  U.  S.  037,  3S  L.  ed.  ION,  • 
Sup.  Ct  Sep.  640. 

The  objections  should  be  grare,  and  tbe 
conflict  between  tbe  statute  and  the  Conati- 
tution  palpable,  before  tbe  judiciary  should 
disregard  a  legislative  enactment  upon  Ae 
sole  ground  that  it  embraced  more  than  one 
object,  or,  it  but  one  object,  that  it  waa 
not  BufBciently  expressed  by  the  title. 

Montclair  Twp.  *.  Ramadell,  107  U.  S. 
147,  166,  27  I.  ed.  431,  433,  2  Sup.  Ct  Rep. 
301;  Rosa  v.  Aguirre,  191  U.  S.  60,  S4,  ^ 
L.  ed.  94,  95,  24  Sup.  Ct.  Rep.  22. 

The  purpose  of  the  constitutional  provi- 
sion hae  been  fully  subaerved  by  the  title 

People  ei  rel.  Drake  v.  Mabaney,  13  Mich. 
494;  Re  Hauck,  TO  Mich.  403,  38  N.  W. 
269;  KutU  v.  People,  33  Mich.  281;  Bissell 
v.  Durtee,  68  Mich.  238,  24  N.  W.  886; 
People  T.  Howard,  73  Mich.  14,  40  N.  W. 
789. 

The  courts  have  uniformly  given  to  thie 
provision  a  eonatruetion  which  would  sus- 
tain the  acts,  if  poeeible,  and  have  not  ap- 
plied hypercritical  or  narrow  rules  of  con- 
struction, but,  where  the  general  purpoaea 
of  the  constitutional  provision  are  fulfilled 
io  the  title,  have  invariably  declared  the 
statute  sufficiently  to  conform  to  it 

People  ex  rel.  Secretary  of  State  v.  Stale 
Ins.  Co.  19  Mich.  398;  Inkater  r.  Carver, 
16  Mich.  488;  Hall  v.  Burlingame,  88  Mich. 
440,  50  N.  W.  289;  Cooley,  Conat  Lim.  7th 
ed.  209;  Ryerson  v.  UUey,  Ifl  Mich.  277; 
Be  Hauck,  70  Mich.  402,  38  N.  W.  269. 

When  the  object  indicated  by  the  title  is 
to  amend  the  title  of  the  prior  law,  all  in- 
terested are  put  upon  inquiry. — they  are 
notified  that  there  is  an  amended  title  fol- 
lowing which  they  must  investigate  to  ascer- 
tain tbe  nature  of  tlie  amendment  propoaed. 

People  V.  Parvin,  2  Cal.  Unrep.  788,  14 
Pac.  783. 

Several  cases  are  directly  in  point  upon 
the  aufficiencj  of  this  title. 

Beatrice  t.  Edminson,  64  C.  C.  A.  601, 
117  Fed.  427;  Dyker  Meadow  Land  ft  Im- 
proT.  Co.  V.  OoiA,  3  App.  Div.  164,  38  N. 
f.  Supp.  222. 

It  is  true  that  the  title  in  declaring  ita 
intent  to  extend  the  operation  of  the  act 
ly  stating  its  purpoae  to  "amend  the  title" 
•aa  general,  but  it  is  settled  that  the  gen- 
•rality  of  a  title  is  no  objection. 

Cooley,  Const  Lim.  7th  ed.  p.  206;  People 
:x  rel.  Secretary  of  State  v.  State  Ins.  Co. 
10  Mich.  398;  Chippewa  County  v.  Auditor 
General,  66  Mich.  412,  32  N.  W.  651 ;  Peoide 
r  Howard,  73  Mich.  IS,  40  N.  W.  780; 
?rand  Rapids  v.  Burlingame,  93  Mich.  472, 
13  N.  W.  620;  Canal  Street  Gravel  Boad  Co. 
f.   Taaa,   %6   U\«,ti.   379,    64    N.    W.    007; 
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Soukup  T.  Vm  Dyke,  109  Mich.  681,  67  F 
W.  911;  Detroit  v.  Sthmidt,  128  Mich.  W 
92  Am.  St.  R«p.  4G8,  87  N.  W.  363. 

Where  the  title  expreuei  tha  intent  t 
Amend  a  certain -named  aeetion.  It  haa  a! 
wayi  been  held  that  it  givea  notice  tha 
■omething  germane  to  that  section  ia  to  b 
inserted,  and  the  intention  of  the  citiie 
ia  directed  to  that  particular  subject  I 
thii  case  the  title  gave  notice  of  an  inten 
to  amend  the  title  of  a  previous  act,  ani 
upon  like  principle  this  gave  notice  tha 
the  scope  of  the  statute  was  to  be  enlargei 
tl  diminished. 

Atty.  Gen.  ez  rel.  Crane  v.  Amoa,  Si 
Mich.  376,  27  N.  W.  6T1 ;  Grimm  t.  Stat< 
137  Mich.  138,  100  N.  W.  2(10. 

The  practice  of  amending  a  named  act 
UDiler  titles  not  describing  either  the  pur 
port  ol  liie  act  or  amendment,  has  beei 
repeatedly  suatsined,  where  the  amendmen 
nan  of  a  character  coming  within  the  titli 
to  the  original  act. 

Dettoit  V.  Schmidt,  I2B  Mich.  402,  9! 
km.  St.  Sep.  408,  87  N.  W.  383;  People  t 
Howard,  73  Mich.  14,  40  N.  W.  780. 

As  has  also  the  practice  of  amending  see 
tions  of  the  Compiled  Laws  by  a  referena 
to  the  section  number. 

People  ex  rel.  Comstock  w.  Superior  Ct 
Judge,  30  Mich.  196;  Callaghan  t.  Ghipniaji 
.19  Mich.  610.  28  N.  W.  806. 

The  legiilsture  has  in  many  instancei 
used  tliis  identical  form,  and  has  never  ii 
any  instanoe,  ao  tar  as  we  can  discover; 
used  any  other  in  the  amendment  of  titlei 
to  permit  the  addition  ol  new  matter  not 
comprehended  under  previous  titlea.  If  the 
vase  were  one  of  doubt,  the  legislative  prac- 
lice  would  establish  it  in  favor  of  the  valid- 
ity of  tihe  statute  in  question. 

Detroit  v.  Chapin,  108  Mich.  142,  37 
L.R.A.  301,  80  N.  W.  687;  Cooley,  Const 
Lim.  6th  ed.  pp.  83,  84-B6,  and  notes;  Atty. 
Gen.  ex  rel.  Scott  v.  Olaser,  102  Mich.  400, 
«1  N.  W.  648.  64  N.  W.  828;  People  ei  rel. 
Hart  T.  McBlroj,  72  Mich.  453,  2  L.Rjl. 
609,  40  N.  W.  760;  People  v.  Maynard,  IB 
Mioh.  470;  Hovey  r.  SUU,  119  Ind.  386, 
21  N.  E.  800;  Biggs  v.  McBride,  17  Or. 
640,  6  L.R.A.  116,  21  Pac.  87Bi  Owtro  v. 
DeUriarte,  16  Fed.  93;  Stuart  t.  Laird,  1 
Cranch,  299,  2  L.  ed.  116;  Board  of  Educa- 
tion V.  State  AaseasoTS,  133  Mieh.  120  04 
N.  W.  668. 

Mr.  Justice  HoKenna  delivered  the 
opinion  of  the  court: 

Appellant  ia  a  telephone  company,  lo- 
cated in  the  city  of  Grand  Rapids,  in  the 
state  of  Michigan,  where  it  baa  10,000 
telephones  in  use,  and  by  Its  own  and  oth- 
er lines  is  engaged  in  th«  talephoM  bnd- 


ness  all  over  the  southern  peninsula.  Il 
brought  this  suit  to  restrain  the  collection 
of  a  tax  levied  on  its  property  under  a 
certain  act  of  the  state  ot  Michigan,  on  the 
ground  (11  that  the  act  violates  *theIS3B 
14tb  Amendment  of  the  Constitution  ol  tha 
United  SUtes  and  (2)  violates  the  Con- 
stitution of  the  state  because  the  purpoaa 
of  the  act  is  not  expressed  in  it*  Utie. 

A  demurrer  was  filed  to  the  bill,  which 
was  overruled.  An  answer  was  then  filed, 
and,  after  hearing,  a  decree  was  entered 
dismissing  the  bill.  186  Fed.  634.  This 
appeal  was  then  taken  directly  to  this 
court,  the  case  presenting  questions  under 
the  Constitution  of  the  United  States. 

Prior  to  1009,  telephone  companies  were 
taxed  under  act  No.  179  ot  the  Public  A«ta 
of  Michigan  for  the  year  1890  at  the  rata 
of  3  per  cent  on  their  gross  receipts  for 
the  year  in  which  the  tax  was  laid.  This 
act  also  embraced  express  and  telegraph 
companies.  The  companies  were  required 
to  make  a  report  of  their  gross  receipts  for 
the  year  ending  December  1st  next  pre- 
ceding such  report  The  taxes  paid  were 
to  be  in  lieu  of  all  other  taxes. 

Act  No.  282  of  the  Public  Acts  of  1005 
provided  for  the  assessment  of  tba  proper* 
tj  of  railroads  and  certain  other  companiea, 
and  for  the  levying  ot  taxes  thereon  by  a 
itate  board  of  asiessora.  The  act  did  not 
include  either  telephone  or  telegraph  oom- 

In  1000  the  legislature  passed  aet  No. 
1ft,  which  amended  the  title  and  certtun 
lections  of  the  aet  No.  282,  and  proTided 
[or  the  assessment  by  the  state  board  of 
issetsore  of  the  property  of  telephone  com- 
panies on  an  ad  valorem  basis  instead  of 
I  tax  en  their  grosa  earnings,  as  provided 
>y  the  act  of  1890.  The  aet  eonUined  this 
>roviso:  "Provided,  That  the  property  ot 
:el^Taph  and  telephone  companies  whose 
^oBs  receipts  within  this  state,  for  the 
rear  ending  June  30,  did  not  exceed  $600, 
ihall  be  exempt  from  taxation." 

The  contention  of  appellant  that  the  aet 
iffends  the  'equal  protection  clause  ot[S9V 
he  Constitution  Is  based  on  that  proviso.  H 
s  urged  that  the  proviso  makes  an  unjust 
liscrimination  between  companies  doing  the 
ante  business  by  the  same  means,  and  Im- 
loses  a  tax  on  tlieir  property  because  the 
lusiness  ot  one  is  large  and  the  other 
mall.  "The  business  is  not  taxed,"  it  Is 
ontended,  "under  act  40.  It  is  the  prop- 
rty  used  in  the  business,  and  it  is  all  of 
ike  kind  and  used  for  like  purposes,  and 
aeh  dollar's  worth  should  be  treated  alike." 
ind  it  is  urged  that  "it  must  be  remom- 
ered  that  the  tax  in  question  is  a  tax 
n  property  according  to  Ua  -ivVoft,  »&.  "vsN 
■  tu  u  &i>Vc«  &«  VaxMMa."    Ts&a\>As>% 
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the  insiBtence  of  appellant,  that  is,  that 
the  tax  is  on  property  simply,  appellant 
makes  the  property,  dollar  for  dollar,  the 
only  basis  of  comparison  between  the  taxed 
companies  and  the  exempt  companies,  and 
asserts  illegal  discrimination.  In  other 
words,  treating  the  tax  as  one  on  property, 
and  this  being  the  purpose  of  the  statute, 
"each  dollar's  worth  should  be  treated 
alike  ;**  and  it  is  contended,  if  each  dol- 
lar's worth  is  not  treated  alike,  there  is  an 
arbitrary  classification  and  hence  an  il- 
legal classification,  because  it  has  no  prop- 
er relation  to  the  legislative  purpose. 

The  district  court,  however,  took  a  broad- 
er view  and  considered  the  inducement  of 
the  legislation  and  its  administrative  pos- 
sibilities as  giving  character  to  its  classi- 
fication. The  court  also  considered  the 
character  of  the  taxed  and  nontaxed  lines, 
their  number  and  comparative  value,  and 
the  amount  of  taxes  which  would  be  as- 
sessed against  them.    The  court  said: 

"For  the  year  ending  June  30,  1909,  659 
corporations,  individuals,  or  associations 
made  the  required  report  Of  these  224 
showed  receipts  of  more  than  $500  each, 
reported  property  said  to  have  cost  $35,- 
000,000  and  reported  gross  receipts  of  $7,- 
600,000.  The  board  assessed  this  property 
at  $21,000,000,  and  levied  thereon  a  total 
tax  of  $433,000,  in  place  of  the  former 
81 7]  specific  *tax,  which  would  have  been 
$228,000.  Four  hundred  and  thirty-fire  of 
the  reports  showed  receipts  of  less  than 
$600  each.  Property  belonging  to  the  per- 
sons and  companies  so  reporting  was  not  as- 
sessed. The  cost  of  this  nonassessed  prop- 
erty, at  the  average  reported  cost  per  tele- 
phone of  all  reporting  companies,  would 
be  about  $145,000;  complainants'  proof 
tends  to  show  such  cost  to  be  about  $250,- 
000;  $200,000  may  fairly  be  assumed  as 
such  cost;  and  upon  the  comparative  basis 
used  with  the  larger  corporations,  this  ex- 
empted property  would  have  been  assessed 
at  $120,000.  If  we  add  an  ample  allow- 
ance for  nonreporting,  nontaxable  property, 
it  still  appears  that  the  property  which 
escaped  taxation,  and  which  forms  the 
basis  of  the  complaint,  is  not  more  than 
1  per  cent  of  tfae  total." 

The  lines  may  be  divided  into  two  class- 
es: (I)  lines  owned  by  appellant  and  con- 
ducted for  profit,  and  (2)  lines  connected 
with  those  of  the  first  class,  and  called 
sublicensed  companies,  rural  and  roadway. 
There  are  17  to  20  of  the  sublicensed  com- 
panies which  operate  for  a  profit.  Their 
lines  are  connected  with  the  main  lines 
and  may  extend  over  a  whole  county  or 
jEDora  It  is  testified  that  the  sublicensed 
eompaaieB  run  their  own  business,  no  con- 

tr^  being  in  tb6  main  line.     Their  lines,  ^ 
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it  is  further  testified,  were  constructed  fay 
themselves,  and  the  instruments  either 
leased  from  the  main  company  or  owned 
by  themselves.  The  contracts  with  the  sub- 
companies  are  not  all  alike.  The  main 
line  may  or  may  not  have  investment  in 
the  sublicensed  line. 

The  "rural"  usually  bdongs  te  an  as- 
sociation of  farmers  who  live  along  the 
line.  It  comprises  a  switch  board  leased 
by  the  main  or  profit-making  company  to 
a  rural  manager,  the  main  company  own- 
ing the  telephones  on  the  line,  and  re- 
ceiving the  entire  charge  for  toll  messages, 
less  the  manager's  commissions  for  collec- 
tion. The  roadways  connected  with  a 
"rural"  are  constructed  and  owned  *by[8S8 
the  farmers  in  the  same  way  as  other  road- 
ways. The  larger  portion  of  "rurals"  are 
contracts  with  individuals.  The  percentage 
of  corporations  in  the  roadway  and  sub- 
licensed lines  is  very  small. 

The  "roadway"  is  a  line  owned  and  con- 
structed by  farmers,  connected  with  a  re- 
ceiving service  from  an  existing  exchange 
of  a  main  line  or  profit-making  company, 
or  of  rural  exchange  manager. 

The  profit  that  is  derived  from  the  mral 
and  roadway  lines  is  in  the  reduced  rate 
for  the  telephones.  Tlie  manager  gets  the 
difference  between  what  he  pays  the  main 
company  and  what  he  gets  from  those  to 
whom  he  rents. 

The  difference,  therefore,  between  the  tax- 
paying  and  nontaxpaying  companies  or  in- 
dividuals is  that  the  former,  as  said  by 
the  district  court,  belong  to  commercial 
corporations  or  enterprises,  organised  and 
conducted  for  the  purpose  of  earning  and 
paying  profits  as  or  in  the  nature  of  divi- 
dends; the  latter,  the  untaxed,  are  co- 
operative or  farmers'  mutual  associations, 
usually  unincorporated,  conducted  at  esti- 
mated costs,  and  organised  primarily  to 
get  for  the  association  cheap  telephone 
service. 

It  is  manifest,  therefore,  that  there  are 
marked  differences  between  the  taxed  and 
nontaxed  companies,  and  the  differeneee 
might  be  pronounced  arbitrary  if  the  rule 
urged  by  appellant  should  be  applied;  that 
is,  that  in  tiie  taxation  of  property  no  cir- 
cumstance should  be  considered  but  its 
value;  or,  to  use  appellant's  words,  "each 
dollar's  worth  should  be  treated  alike." 
But  such  rigid  equality  has  not  been  en- 
forced. In  Michigan  the  legislature  has 
the  power  of  prescribing  the  subjects  of 
taxation  and  exemption,  notwithstanding 
the  Constitution  of  the  state  requires  the 
legislature  to  provide  a  uniform  rule  of 
taxation,  except  on  property  paying  specific 
taxes.  People  ex  reL  St  Mary's  Falls  Ship 
Caiis\  Co. "«.  ^u<^\\at  ^^«daxs1,  7  Mich.  84; 
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Chippewa  County  ▼.  Auditor  Generml,  65 
Mich.  408,  32  N.  W.  651;  National  Loan 
8S9]ft  InTest.  *Co.  ▼.  Detroit,  136  Mieh. 
451,  99  N.  W.  380.  The  power  of  exemption 
would  seem  to  imply  the  power  of  discrim- 
Ination,  and  in  taxation,  as  in  other  mat- 
ters of  legislation,  classification  is  within 
the  competency  of  the  legislature.  We  said 
in  American  Sugar  Ref.  Co.  ▼.  Louisiana, 
179  U.  S.  89,  92,  45  L.  ed.  102,  103,  21  Sup. 
Ct.  Rep.  43,  that  from  time  out  of  mind 
it  has  been  the  policy  of  this  gOTemment 
to  classify  for  the  purpose  of  taxation,  and 
a  discrimination  was  supported  between 
taxation  of  producers  and  manufacturers 
of  products;  and  yet  in  Billings  t.  Illi- 
nois, 188  U.  S.  97,  102,  47  L.  ed.  400,  403, 
23  Sup.  Ct.  Rep.  272,  we  compared  the  rule 
with  that  in  Connolly  y.  Union  Sewer  Pipe 
Co.  184  U.  8.  640,  46  L.  ed.  679,  22  Sup. 
Ct.  Rep.  431,  where  a  distinction  between 
buyers  of  products  and  the  producers  of 
them  was  held  an  illegal  discrimination. 

It  may  therefore  be  said  that  in  taxa- 
tion there  is  a  broader  power  of  classifica- 
tion than  in  some  other  exercises  of  legis- 
lation. There  is  certainly  as  great  a  pow- 
er, and  the  rule  appellant  urges  cannot  he 
adopted.  It  is  inconsistent  with  the  prin- 
ciple of  classification  and  the  cases  which 
have  explained  the  principle  and  the  range 
of  its  legal  exercise. 

In  Bell's  Gap  R.  Co.  ▼.  Pennsylvania,  134 
U.  8.  232,  237,  33  L.  ed.  892,  895,  10  Sup. 
Ct.  Rep.  533,  it  was  decided  that  under 
the  power  of  classification  there  might  be 
exemption  of  property,  dependent  upon  its 
species,  and  the  rates  of  excise  might  be 
varied  upon  different  trades  and  products. 
And  it  was  said  that  it  was  safe  to  say 
"that  the  14th  Amendment  was  not  in- 
tended to  compel  the  state  to  adopt  an 
iron  rule  of  equal  taxation."  It  was  point- 
ed out  that  to  give  it  that  dfect  would 
destroy  the  constitutional  provision  and 
laws  of  some  of  the  states  which,  while  en- 
Joining  uniformity  of  taxation,  permitted 
exceptions  which  were  deemed  material,  and 
that  ''it  would  render  nugatory  those  dis- 
criminations which  the  best  interests  of 
society  require;  which  are  necessary  for 
the  encouragement  of  needed  and  useful  in- 
dustries, and  the  discouragement  of  intem- 
880]  perance  and  *vioe;  and  which  every 
state,  in  one  form  or  another,  deems  it  ex- 
pedient to  adopt." 

In  Pacific  Exp.  Co.  v.  Seibert,  142  U.  8. 
839,  35  L.  ed.  1035,  3  Inters.  Com.  Rep. 
810,  12  Sup.  Ct.  Rep.  250,  a  distinction, 
for  taxing  purposes,  between  express  com- 
panies which  owned  their  own  means  of 
transportation  and  those  who  engaged  for 
hire  a  railroad  or  steamship  company  to 
transport  their  merchandise,  was  supported. 
»7  I/,  ed. 


The  range  of  classification  for  taxing  pur- 
poses which  was  expressed  in  Bell's  Gap 
R.  Co.  V.  Pennsylvania  and  Home  Ins.  Co. 
V.  New  York,  134  U.  8.  594,  606,  607,  33 
L.  ed.  1025,  1031,  1032,  10  Sup.  Ct  Ri^. 
593,  was  approved.  These  cases  and  others 
were  cited  in  Michigan  C.  R.  Co.  v.  Powers, 
201  U.  8.  245,  293,  50  L.  ed.  744,  761,  26 
Sup.  Ct.  Rep.  459,  for  the  same  principle 
of  classification  and  its  application  to  taxa- 
tion. It  was  said:  "There  is  no  general 
supervision  on  the  part  of  the  nation  over 
state  taxation,  and  in  respect  to  the  latter, 
the  state  has,  speaking  generally,  the  free- 
dom of  a  sovereign  both  as  to  objects  and 
methods."  And,  further,  quoting  from  the 
opinion  of  the  lower  court,  it  was  said: 
"It  is  enough  that  there  is  no  discrimina- 
tion in  favor  of  one  against  another  of  the 
same  class,  and  the  method  for  the  assess- 
ment and  collection  of  the  tax  is  not  in- 
consistent with  natural  Justice." 

In  Travellers'  Ins.  Co.  v.  Connecticut, 
185  U.  8.  364,  46  L.  ed.  949,  22  Sup.  Ct 
Rep.  673,  a  law  of  the  state  was  sustained 
which  imposed  a  tax  on  the  stock  of  non- 
residents in  corporations  and  exempted  the 
stock  of  residents. 

In  King  v.  MuUins,  171  U.  8.  404,  488, 
43  L.  ed.  214,  226,  18  Sup.  Ct.  Rep.  925, 
a  distinction  was  made  in  the  taxing  sys- 
tem of  the  state  between  tracts  of  1,000 
acres  or  less  and  tracts  of  more  than  1,000 
acres.    It  was  sustained. 

In  Consolidated  Coal  Co.  v.  Illinois,  185 
U.  8.  208,  46  L.  ed.  872,  22  Sup.  Ct  Rep. 
616,  a  law  providing  for  the  inspection  of 
mines  was  held  not  unconstitutional  by  rea- 
son of  its  limitation  to  mines  where  more 
than  five  men  were  employed  at  any  one 
time.  See  also  McLean  v.  Arkansas,  211 
U.  8.  539,  53  L.  ed.  316,  29  Sup.  Ct  Rep. 
206. 

In  New  York,  K.  H.  &  H.  R.  Co.  v.  New 
York,  165  *U.  8.  628,  41  L.  ed.  853, 17[881 
Sup.  Ct.  Rep.  418,  a  law  requiring  railroads 
to  beat  their  passenger  coaches,  but  exempt- 
ing roads  of  less  than  50  miles  in  length, 
was  declared  not  unconstitutional  and  dis- 
criminatory. To  like  effect  is  Dow  v. 
Beidelman,  125  U.  8.  680,  81  L.  ed.  841, 
2  Inters.  Com.  Rep.  56,  8  Sup.  Ct  Rep. 
1028,  where  a  classification  of  railroads  ij 
their  length  in  fixing  the  rate  of  passen- 
gers' fare  was  sustained. 

In  Postal  Tel^.  Cable  Co.  v.  Adams,  185 
U.  8.  688,  39  L.  ed.  811,  5  Inters.  Com. 
Rep.  1,  15  Sup.  Ct.  Rep.  268,  360,  a  tax 
was  graduated  according  to  the  amount  and 
value  of  the  property,  measured  by  miles, 
and  was  in  lieu  of  taxes  levied  directly 
on  the  property.  Held  valid.  In  Magoon 
V.  Illinois  Trust  &  Sav.  Bank,  1T<\  Ti.  1!^. 
288,  4ft  li.  «i.  \^^1,  \%  ^^V  ^^'^*^\]^I 
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legacies  less  than  a  certain  amount  were 
held  legally  exempt  from  taxation. 

To  these  cases  may  be  added  others. 
Thej  Illustrate  the  power  of  the  legisla- 
ture of  the  state  over  the  subjects  of  taxa- 
tion, and  the  range  of  discrimination  which 
may  be  exercised  in  classifying  those  sub- 
jects when  not  obviously  exercised  in  a 
spirit  of  prejudice  and  favoritism.  Cook 
▼.  Marshall  County,  196  U.  8.  274,  49  L. 
ed.  474,  26  Sup.  Ct.  Rep.  233;  Missouri  v. 
Dockery,  191  U.  S.  165,  48  L.  ed.  133,  63 
LJLA.  671,  24  Sup.  Ct.  Rep.  63.  The  cases 
decided  subsequent  to  the  decision  in  Bell's 
Gap  R.  Co.  V.  Pennsylvania  have  applied 
its  principle  to  many  varying  instances. 
Granting  the  power  of  classification,  we 
must  grant  government  the  right  to  select 
the  differences  upon  which  the  classifica- 
tion shall  be  based,  and  they  need  not  be 
great  or  conspicuous.  Keeney  v.  New  York, 
222  U.  S.  636,  66  L.  ed.  306,  38  LJIJL 
(N.S.)  1139,  32  Sup.  Ct.  Rep.  105.  The 
state  is  not  bound  by  any  rigid  equality. 
This  is  the  rule;  its  limitation  is  that  it 
must  not  be  exercised  in  "clear  and  hostile 
discriminations  between  particular  persons 
and  classes."  See  Quong  v.  Kirkendall,  223 
U.  8.  69,  62,  63,  66  L.  ed.  360-352,  32 
Sup.  Ct  Rep.  192.  Thus  defined  and  thus 
limited,  it  is  a  vital  principle,  giving  to 
government  freedom  to  meet  its  exigen- 
eies,  not  binding  its  action  by  rigid  formu- 
las, but  apportioning  its  burdens,  and  per- 
mitting it  to  make  those  "discriminations 
which  the  best  interests  of  society  require." 

We  think  the  statute  under  review  is 
88 2] within  the  rule.  *It  is  not  arbitrary. 
It  has  a  reasonable  basis,  resting  on  a  real 
distinction.  It  is  not  a  distinction  based  on 
mere  size  only,  as  contended  by  appellant, 
nor  upon  the  mere  amount  of  business  done. 
There  is  a  difference  in  the  doing  of  the 
business  and  its  results;  a  difference  in 
the  relation  to  the  public.  Indeed,  the  non- 
taxed  companies  are  subsidiary  to  the  taxed 
companies, — ^patrons,  in  a  sense,  of  the 
taxed  companies.  The  use  of  the  untaxed 
property,  as  pointed  out  by  the  district 
court,  is  "predominately  private,  while  the 
use  of  the  taxed  property  is  correspondingly 
public;  the  exempt  property  is  used  for 
the  personal  convenience  of  the  owners,  while 
the  taxed  property  represents  commercial 
Investment  for  profit-making  purposes."  To 
these  differences  the  court  added  oth- 
ers: "(1)  That  the  property  exempted  is 
only  a  trifling  portion  of  the  whole;  (2) 
that  the  cost  of  assessing  and  coP^cting 
In  this  class  would  be  disproportionate  to 
the  amount  which  would  be  realized;  (3) 
that  this  property  is  in  the  incipient  or  de- 
relopment  stAge,  while  the  taxed  property 
It  In  tb0  tally  developed  form.**  Ml  were 
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differences  which  could  appeal  to  the  legis- 
lature and  determine  a  difference  of  treat- 
ment. To  accomplish  it  they  had  to  be  unit- 
ed in  a  class,  and,  as  happily  said  by  Judge 
Denison  in  the  circuit  court,  the  companies 
were  described  "in  terms  of  earnings  in- 
stead of  in  terms  of  method  and  use."  It 
seems,  however,  that  by  the  selection  of 
earnings  as  a  basis  of  classification  all  of 
the  differences  we  have  enumerated  are  not 
exactly  accommodated.  Some  small  por- 
tion of  the  co-operative  companies  will  be 
taxed  and  some  small  portion  of  the  profit* 
making  companies  will  be  exempt  Thii 
result  is  not,  we  think,  an  impeachment  o^ 
the  basis  of  classification,  as  the  cases  w« 
have  cited  illustrate.  Besides,  the  appel 
lant  is  not  affected  by  the  inexactitude. 

The  second  question  in  the  case  is  wheth- 
er  the  purpose  of  act  No.  49,  of  1909,  under 
which  the  appellant  was  ^assessed,  is[3SS 
sufficiently  expressed  in  its  title.  Prior  to 
the  passage  of  that  act  certain  specified 
classes  of  corporations,  such  as  railroad,  ex- 
press companies,  etc,  were  taxed  under  the 
provisions  of  act  No.  282  of  the  acts  of 
1906,  supra. 

The  title  of  act  No.  49  is:  "An  Act  to 
Amend  the  Title  and  Certain  Sections  of  Act 
No.  173  of  1901,  Relating  to  the  Taxation 
of  Railroad  and  Express  Companies."  Sec- 
tion 1  reads  as  follows:  "The  title  and  §§ 
1,  4,  6,  6,  8,  9,  10,  13,  14,  18,  and  21  of  act 
No.  282  of  the  Public  Acts  of  1905,  entitled. 
'An  Act  to  Provide  for  the  Assessment  of  tb» 
Property  of  Railroad  Companies,  Union 
Station  and  Depot  Companies,  Sleeping  Car 
Companies,  Express  Companies,  Car  Loan 
ing  Companies,  Stock  Car  Companies,  Re- 
frigerator Car  Companies,  and  Fast  Freight 
Line  Companies,  and  for  the  Levy  of  Taxen 
Thereon  by  a  State  Board  of  Assessors,  and 
for  the  Collection  of  Such  Taxes,  and  to 
Repeal  All  Acts  or  Parts  of  Acts  Contra- 
vening Any  of  the  Provisions  of  This  Act' 
are  hereby  amended  to  read  as  follows: 

"  'Title.— An  Act  to  Provide  for  the  As- 
sessment of  the  Property,  by  Whomsoever 
Owned,  Operated,  or  Conducted,  of  Rail- 
road Companies,  Union  Station  and  Depot 
Companies,  Telegraph  Companies,  Tele- 
phone Companies,  Sleeping  Car  Companies, 
Express  Companies,  Car  Loaning  Com- 
panies, Stock  Car  Companies,  Refrigerator 
Car  Companies,  and  Fast  Freight  Com- 
panies, and  All  Other  Companies  Owning, 
Leasing,  Running,  or  Operating  Any 
Freight,  Stock,  Refrigerator,  or  Any  Other 
Cars,  Not  Being  Exclusively  the  Property 
of  Any  Railroad  Company  Paying  Taxes 
upon  Its  Rolling  Stock  under  the  Provi- 
sions of  This  Act,  over  or  upon  the  Line 
or  Lines  of  Any  Railroad  or  Railroads  in 
'T>i\%  ^UXa,  Ui^  IvK   the  Levy   of   Taxes 
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Thereon  by  a  Statt  B«ard  of  ABsefisers,  and 
for  the  Collection  of  Such  Taxei,  and  to 
Repeal  All  Acta  or  Parts  of  Acta  Contra- 
yening  Any  of  the  ProriBions  of  This  Act.' " 
8S4]  *The  eontention  is  that  there  is 
nothing  in  the  title  to  indicate  the  inten- 
tion of  adding  to  the  act  of  1006  "new  class- 
es  of  business  to  those  already  taxed  by  the 
ad  valorem  method,  so  as  to  include  tele- 
phone companies."  It  is  hence  further  eon- 
tended  that  the  act  is  inTalidi  the  Consti- 
tution of  the  state  providing  that  "no  law 
shall  embrace  more  than  one  object,  which 
shall  be  expressed  In  its  title." 

There  can  be  no  doubt  that  the  purpose 
of  the  act  was  to  extend  to  telegraph  and 
telephone  companies  the  provisions  of  the 
act  of  1005,  which  provided  for  the  assess- 
ment of  the  property  of  certain  companies, 
and  the  levying  of  taxes  thereon  by  the 
state  board  of  assessors,  and  the  method 
of  collecting  such  taxes.  Its  title  explicitly 
states  that  its  purpose  is  to  amend  the  title 
and  the  act  relating  to  the  taxation  of  rail- 
roads and  express  companies,  and  the  par- 
ticular sections  which  consummate  the  pur- 
pose are  referred  to  and  in  §  1  declared  to 
be  amended.  The  title  therefore  is  a  sub- 
stantial compliance  with  the  Constitu- 
tion of  the  state,  and  the  brief  of  appellee 
shows  thirty-eight  examples  of  like  kind 
in  the  laws  of  the  state.  This  legislative 
and  executive  construction  is  entitled  to 
weight,  and  when  considered  in  connection 
with  the  consequence  of  making  those  laws 
invalid,  as  well  as  declaring  the  law  under 
review  invalid,  would  determine  against 
the  construction  urged  by  appellant,  even 
if  we  had  doubt  of  the  sufficiency  of  the 
title  to  give  notice  of  the  purpose  of  the 
legislation.  See  Atty.  Gen.  ex  rel.  Crane 
v.  Amos,  60  Mich.  372,  27  N.  W.  671; 
Grimm  v.  Secretary  of  State,  137  Mich.  134, 
100  N.  W.  260;  Detroit  v.  Schmid,  128 
Mich.  870,  02  Am.  St.  Rep.  468,  87  N.  W. 
383;  People  v.  Howard,  73  Mick.  10,  40 
N.  W.  780;  Detroit  v.  Chapin,  108  Mich. 
136,  37  L.R.A.  301,  66  N.  W.  687* 

Decree  affirmed. 


835]  •CITIZENS  TELEPHONE  COMPANY 
OF  JACKSON,  Appt., 

V. 

ORAMEL  B.  FULLER,  Auditor  General  of 
the  State  of  Michigan. 

(See  S.  C.  Reporter's  ed.  336.) 

This  case  is  ffoverned  by  the  decision  in 
Citizens'  Telepsons  Company  t«  Fuller, 
ante,  1206. 


Argued  and  submitted  May  2,  1013.    Do* 
cided  June  10,  1013. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Western  District 
of  Michigan  to  review  a  decree  dismissing 
the  bill  in  a  suit  to  enjoin  the  collection  of 
a  tax  on  the  property  of  a  telephone  com- 
pany.   AffirmcMi. 

See  same  case  below,  186  Fed.  634, 
The  facts  are  stated  in  the  opinion. 

Mr.  Thomas  P.  Bradford  submitted  the 
cause  for  appellant.  Mr.  Jacob  Kleinhans 
was  on  the  brief. 

Mr.  Roger  I.  Wykes  argued  the  cause, 
and,  with  Mr.  Grant  Fellows,  filed  a  brief 
for  appellee. 

For  contentions  of  counsel,  see  their  briefs 
as  reported  in  Citizens'  Teleph.  Co.  ▼.  Ful- 
ler, ante,   1206. 

Mr.  Justice  McKenna  delivered  the 
opinion  of  the  court: 

Appellant  is  a  telephone  company,  located 
at  the  city  of  Jackson,  state  of  Michigan, 
doing  an  extensive  business.  It  brought 
this  bill  in  equity  to  restrain  the  collection 
of  a  tax  levied  under  the  laws  considered 
in  No.  284.  [220  U.  8.  822,  ante,  1206,  83 
Sup.  Ct.  Rep.  833.]  It  is  substantially  liks 
the  bill  in  the  latter  case. 

A  demurrer  was  filed  to  the  bill,  aiid» 
being  overruled,  an  answer  was  filed.  After 
hearing,  a  decree  was  entered  dismissing 
the  bill.    This  appeal  was  then  taken. 

The  questions  presented  are  the  same  as 
those  presented  in  No.  284,  and  were  sub- 
mitted at  the  same  time  and  on  the  sams 
argument.  On  the  authority  of  the  opinion 
in  that  case  the  decree  is  affirmed. 
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•RAILROAD  COMMISSION  OF  L0U-[886 
ISIANA  and  Walter  Guion,  Attorney 
General  of  Louisiana,  Appts., 

T. 

TEXAS  A  PACIFIC  RAILWAY  COM- 
PANY,  St.  Louis,  Iron  Mountain,  k 
Southern  Railway  Company,  and  Kan- 
sas City  Southern  Railway  Company. 

(See  S.  C.  Reporter's  ed.  336-342.) 

Cknnmerce  —  local  or  foreign  -«  stata 
regulation. 

Shipments  of  freight  under  local  bills  of 
lading  calling  for  transportation  from  in- 
terior points  in  Louisiana  to  New  Orleans, 
there  te  be  delivered  to  the  shipper's  or  eon- 

Non. — On  local  transportation  of  goods 
as  part  of  interstate  or  foreign  oommeroo 
see  notes  to  Gulf,  C.  &  S.  F.  R.  Co.  v.  Texas, 
61  L.  ed.  U.  S.  640  J  and  Csm^VV  ^.<3ti^- 
eafs,l&.  •l^V^.^^>^V\'^-»■^"^ 
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dgnee's  order,  but  intended  by  the  sbippent 
to  be  exported  to  foreign  countries,  and 
treated  accordingly  by  Soth  shippers  and 
carriers,  constitute  foreign  comnaerce,  and 
M  Btich  ate  governed  as  to  the  intrAstat« 
transportation  by  the  tatiffs  on  file  with 
the  Interstate  Commerce  Commission,  to 
tha  exclusion  of  the  rates  established  by 
tha  state  railroad  eommission. 
(For  other  cases,  see  Commerce,  I.  b ;  III.  e,  In 
Digest  Bup,  Ct  1908.1 

[Ko.  336.] 

Submitted  May  8,  1913.    Decided  June  10, 

1913. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit 
to  review  a  decree  which  affirmed  a  decret; 
of  the  Circuit  Court  for  the  Eastern  Dis- 
trict of  Louisiana,  enjoining  the  enforce- 
ment of  certain  orders  of  the  Louisiana 
Railroad  Commission.    Affirmed. 

See  same  case  below,  106  C.  C.  A.  666, 
184  Fed.  089. 

The  facts  are  stated  in  the  opinion. 

Mr.  Rnflin  O.  Pleasant,  Attorney  Gen- 
eral for  Louisiana,  and  Mr.  E.  Howard 
MoOaleb  submitted  the  cause  for  appel- 
lants. Mr.  Wylie  M.  Barrow,  Assistant 
Attorney  General,  waa  on  the  brief: 

Wherever  a  separation  in  fact  exists  be- 
tween transportation  service  wholly  within 
the  state,  and  that  between  the  states,  a 
like  separation  may  be  recognized  between 
the  control  of  the  state  and  that  of  the  na- 
tion. 

New  York  ex  rel.  Pennsylvania  R.  Co. 
y.  Knight,  192  U.  8.  21,  48  L.  ed.  326,  24 
Sup.  Ct.  Rep.  202;  Osborne  v.  Florida,  164 
U.  S.  650,  41  L.  ed.  686,  17  Sup.  Ct.  Rep. 
214;  Pullman  Co.  v.  Adams,  180  U.  S.  420, 
47  L.  ed.  877,  23  Sup.  Ct.  Rep.  494. 

The  service  rendered  by  the  railway  com- 
panies is  wholly  within  the  state.  It  has 
no  contractual  or  necessary  relation  to  for- 
eign transportation.  It  is  manifestly  pre- 
liminary thereto,  independently  contracted 
for,  not  necessarily  connected  therewith. 
Locality  therefore  determines  the  jurisdic- 
tion, unless  it  is  shown  that  though  the 
local  movement  is  actually  within,  it  is 
legally  outside  the  state. 

New  York  ex  rel.  Pennsylvania  R.  Co. 
V.  Knight,  192  U.  S.  21,  48  K  ed.  S26,  24 
Sup.  Ct.  Rep.  202;  Coe  v.  Errol,  116  U.  S. 
617,  29  K  ed.  715,  6  Sup.  Ct.  Rep.  475. 

Inasmuch  as  the  rates,  rules,  and  regula- 
tions for  the  inland  carriage,  whether  estab- 
lished by  either  the  state  or  Interstate  Com- 
mission,  obviously  have  no  necessary  rela- 
tion to  or  direct  connection  with  the  ocean 
cmrriBge,  and  could  not  have  because  the 
oeeMn   auritLge   if  admittedly   beyond  Uit 
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control  of  both  commissions  (CoamopoUtaa 
Shipping  Co.  ▼.  Hamburg  American  Packet 
Co.  13  Inters.  Com.  Rep.  266;  KenlUe  ir. 
Boston  A  A.  R.  Co.  8  Inters.  Ckmi.  Rep. 
110;  Re  Jurisdiction  Orer  Water  Oarrien, 
16  Inters.  Com.  Rep.  205),  the  moat  that 
could  be  said  ia  that  theae  rates,  rules,  and 
regulations  have  an  indirect  bearing  on  the 
ocean  transportation,— that  is  to  say,  for- 
eign commerce, — because  the  local  transpor- 
tation is  prior  thereto. 

While  a  state  may  not  directly  regulate 
foreign  and  interstate  commerce,  yet  where 
Congress  haa  not  acted,  state  authority 
is  not  excluded,  since,  in  many  waya,  state 
action  indirectly  affects  foreign  and  inter- 
state commerce  without  constituting  a  reg- 
ulation of  it  within  the  meaning  of  the 
commerce  clause  of  the  Constitution. 

Ex  parte  McNiel,  13  Wall.  236,  20  L.  ed. 
624;  Gibbons  v.  Ogden,  9  Wheat,  1,  6  Lu 
ed.  23;  Pittsburg  k  S.  Coal  Co.  t.  Louiai- 
ana,  156  U.  S.  590,  592,  39  L.  ed.  544,  545, 
5  Inters.  Com.  Rep.  18,  15  Sup.  Ct. 
Rep.  459;  Anderson  ▼.  United  States, 
171  U.  S.  604,  43  L.  ed.  300,  19  Sup^ 
Ct.  Rep.  50;  Hopkins  v.  United  States,  171 
U.  S.  578,  594,  43  K  ed.  290,  296,  19  Sup. 
Ct.  Rep.  40;  Smith  v.  Alabama,  124  U.  8. 
465,  473,  31  K  ed.  508,  510,  1  Intera.  Com. 
Rep.  804,  8  Sup.  Ct.  Rep.  564;  New  York 
ex  rel.  Pennsylvania  R.  Co.  ▼.  Knight,  192 
U.  S.  21,  48  K  ed.  325,  24  Sup.  Ct  Rep. 
202;  Chicago  &  N.  W.  R.  Co.  v.  Fuller,  17 
Wall.  560,  21  L.  ed.  710;  Missouri  P.  R.  Co. 
V.  Larabee  Flour  Mills  Co.  211  U.  8.  612, 
621-«23,  53  L.  ed.  852,  360,  361,  29  Sup.  Ct 
Rep.  214. 

All  state  regulations  intended  for  the 
public  good,  indirectly  or  incidentally  affect- 
ing foreign  and  interstate  commerce,  among 
which  are  the  establishment  of  railroad 
rates  between  points  within  the  state,  come 
under  the  reserved  power  of  the  statea. 

Cooley  V.  Port  Wardens,  12  How.  299, 
13  L.  ed.  996;  Sturges  v.  Crowninshield,  4 
Wheat,  193,  4  K  ed.  548;  Houston  y.  Mocnre, 
5  Wheat  1,  5  L.  ed.  19;  Willson  ▼.  Black 
Bird  Creek  Marsh  Co.  2  Pet.  251,  7  Ia  ed. 
414;  aeveland,  C.  C.  &  St  L.  R.  Co.  y.  Dli- 
nois,  177  U.  S.  514,  44  L.  ed.  868,  20  Sup. 
Ct.  Rep.  722. 

If  this  were  not  so,  then  every  regula- 
tion of  a  local  character  would  be  void,  and 
the  states  rendered  powerless  in  matters  of 
internal  policy  and  administration  because 
such  local  regulations  incidentally  or  re- 
motely affect  foreign  and  interstate  com- 
merce. Among  the  Federal  laws  and  regula- 
tions of  a  character  incidentally  affecting 
interstate  and  foreign  commerce  may  be 
mentioned  the  safety  appliance  act,  aed- 
dent  report  act,  arbitration  act,  hours  of 
ierf\ce  act.   Prior  to  these  enactments  there 

tt9  v.  S. 


lilt.                      RAILBOAB  COMMISSION  ▼.  TEXAS  ft  P.  R.  00.  S37,  838 

WM  BO  prohibition  on  the  states  from  ez-  *Mr.  Justice  McKenna  delivered[887 
areising  the  same  power  within  their  re-  the  opinion  of  the  court: 
•pective  boundaries,  for  all  the  cases  admit  Suit  in  equity  to  declare  roid  certain 
that  the  ezistenee  of  the  same  power  re-  orders  of  the  railroad  eommission  of  the 
sided  in  the  soTeral  states,  subject  to  con-  state  of  Louisiana,  and  to  restrain  the  en- 
greiaional  action.  forcement  of  penalties  for  the  alleged  viola- 
Southern  R.  Co.  T.  United  States,  222  U.  tion  thereof.  The  ground  of  the  suit  is  that 
8.  20,  M  L.  ed.  72,  82  Sup.  Ct  Rep.  2.  the  orders  and  the  penalties  constitute  a 
OoDgress  has  studiously  abstained  from  regulation  of  interstate  commerce,  and  there- 
paasfaig  any  regulation  touching  the  facts  fore  are  in  Tiolation  of  the  commerce  clause 
of  this  case.  of  the  Constitution  of  the  United  States. 

Leonard  ▼.  Kansas  City  Southern  R.  Co.  An  amended  and  supplemental  bill  was 

18  Inters.  Com.   Rep.  673;   New   York   ex  filed   by   leave   of   the  court,   making   the 

reL  Pennsylvania  R.  Co.  v.  Knight,  192  U.  appellant  Walter  Guion,  attorney  general 

S.  27,  48  L.  ed.  827,  24  Sup.  Ct.  Rep.  202.  of  the  state,  a  party  on  the  ground  that 

Unlets  it  be  found  that  there  exists  a  he  had  asserted  a  right  and  intention  to 

oommon  control,  management,  or  arrange-  bring  suits  in  the  state  courts  to  collect  the 

ment  between  the  ocean  carriers  and  the  fines  and  penalties   imposed  by  the  state 

railroad  appellees,   the   state's  jurisdiction  railroad  commission. 

over  the  inland  transportation  ought  not  a  demurrer  was  filed  to  the  bill,  stating 

to  be  ousted.     That  the  shippers  or  con-  as  grounds  thereof— (1)   That  neither  the 

signees  intended  to  have  the  staves  trans-  original  nor  the  supplemental   bill  stated 

ported  to  foreign  countries  either  before,  any  cause  for  the  relief  prayed.     (2)  That 

upon,  or  after,  delivery  to  them,  is  imma-  the  suit  was  one  against  the  state,  being 

terial.    An  arrangement  between  the  water  one  brought  to  restrain  the  state  in  her 

and  rail  carriers  must  exUt  in  fact  or  by  a  sovereign  character  and  capacity  from  instl- 

oondusive  presumption,  and  is  independent  tuting  suits  to  recover  and  enforce  the  col- 

of  any  intention  or  declaration  of  the  ship-  lection  of  penalties  imposed  under  and  by 

per  or  consignee.    The  intention  is  not  con-  virtue  of  the  provisions  of  her  Constitu- 

trolling,  but  the  fact  of  sUtutory  arrange-  tion   of   a   penal   nature.      (3)    That   the 

vumt.  amount  involved  is  not  sufficient  to  give  the 

Ooe  T.  Enrol,  116  U.  S.  625,  527,  29  L.  ed.  court  jurisdiction,  not  being  over  $2,000. 

718,  719,  6  Sup.  Ct.  Rep.  475;  Pittsburg  ft  The  demurrer  was  overruled.    An  answer 

S.  Coal  Co.  V.  Bates,  156  U.  S.  577,  39  K  was  then  filed.     The  case  was  referred  to 

ed.  588,  6  Inters.  Com.  Rep.  80,  15  Sup.  Ct.  it  master,  who  reported  his  conclusions  of 

Rep.  416;  Diamond  Match  Co.  v.  Ontona-  f^^ct  and  of  law,  and  recommended  that  the 

gon,  188  U.  S.  82,  96,  47  L.  ed.  394,  399,  23  ^>^^  ^  dismissed,  basing  his  recommendation 

Sup.  Ct  Rep.  266;  New  York  ez  rel.  Penn-  ^^  ^^^>  ^'  ft  S.  F.  R.  Co.  v.  Texas,  204  U.  S. 

sylvanU  R.  Co.  v.  Knight,  192  U.  S.  21,  48  *^^'  ^^  ^'  ^  ^^»  ^^  ®^P-  ^  ^P-  ^^' 

L.  ed.   826,   24   Sup.   Ct   Rep.   202;    Gulf,  The  circuit  court,  however,  drew  a  diffw^ 

a  ft  a  P.  R.  Co.  T.  Texas,  204  U.  S.  412,  ^"^  eondusion  from  the  facts,  and  entered 

^?1t  fi  !ho^;.  T  ^^^  HT  ^"'  ^-  euU  court  of  appeals,  expressingf  without 

2  1  U.  a  612,  68  L.  ed.  862,  29  Sup.  Ct.  Rep.  discussion,  its  ^^rience  with  the  court 

^^^  below  that  on  *the  facts  found  by  the[3S8 

Messrs.    Charles    Payne    Fenner    and  master,  the  commerce  involved  in  the  ease 

Walker  B.  Spencer  submitted  the  cause  "^^  interstate. 

for  appellees.     Messrs.   Philip  S.  Gidiere,  ^^*  '*^**  "  '^^^  ^^  *^®  "*"*•'  ™*y 

Esmonds    Phelps,    Henry   Bernstein,   John  be  summariwd  as  foUows: 

TotU,  and  F.  G.  Hudson  were  on  the  brief:  ^?.  appellee  railroad  companies  are  cor- 

The   shipmenU   involved   were   intersUte  P^'?*'^"'  engaged  m  interstate  and  intra- 

■KittniMf.    ...^  ♦!,*.*    A     A  Z    ^1.     «  M  «*»*•   commerce    from    points   within   and 

^^r^t^^J^  ^^  ^^  ^^\^^'  '^it^o"*  *h«  •*•*«  ^'  Loldsiana  to  the  city 

road  CommiSMon  of  Louisiana  was  there-  ^^   jjew    Orleans,   and   the    freight   trans- 

p  ;^*^?  i^^;*^r*^-  ^  ^v.  Po^  by  them  is  subsequently  loaded  on 

tt^iaT^  Cofltoission  V.  Worthmgton,  226  board  ships  and  transported  to  foreign  ports 

U.  a  101,  66  li.  ed.  1004,  82  Sup.  Ct.  Rep.  and  countries.    The  railroad  commission  of 

868;  Texas  ft  N.  O.  R.  Co.  v.  Sabine  Tram  Louisiana,  on  May  26,  1906,  promulgated 

Oo.  227  U.  S.  Ill,  ante,  442,  33  Sup.  Ct.  and  put  in  effect  an  order  which  fixed  the 

Rep.  229;  Southern  P.  Terminal  Co.  v.  In-  freight  rates  that  the  railroads  should  be 

terstate  Commerce  Commission,  219  U.  S.  entitled  to  eharge  on  all  intrastate  traffle, 

498,  66  L.  ed.  810,  81  Sup.  Ct.  Rep.  270.  and  tho  rates  wer^  tS«^\VN^  vANs.  Vastw^^^ 
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the  date  of  the  Bhipment  in  eontroversy. 
In  the  months  of  July,  August,  and  Sep- 
tember, 1905,  certain  persona  (their  names 
are  unimportant)  delivered  to  the  St.  Louis, 
Iron  Mountain  &  Southern  Railway  Com- 
pany at  certain  stations  on  the  line  of  its 
road,  within  the  state,  eighteen  carloads  of 
logs  and  staves.  The  logs  and  staves  were 
transported  by  the  railway  from  said  sta- 
tions and  delivered  to  Alexandria,  and  there 
delivered  to  the  Texas  &  Pacific  Railway 
Company,  which  transported  them  to  New 
Orleans,  where  they  wero  unloaded  from  the 
can,  put  on  board  ship,  and  exported  to 
foreign  countries. 

When  the  shipments  were  made,  the  local 
tariff  filed  with  and  approved  by  the  state 
railroad  commission  was  10  cents  per  hun- 
dred pounds;  the  local  tariff  filed  with  and 
approved  by  the  Interstate  Commerce  Com- 
mission on  such  shipments,  at  that  time, 
was  12  cents  per  hundred  pounds. 

The  consignees  were  notified  of  the  arrival 
of  the  ears  at  New  Orleans,  and  the  Texas 
&  Pacific  Railway  Company  was  ordered  by 
them  to  deliver  the  freight  to  certain  steam- 
ships plying  between  New  Orleans  and 
European  ports.  The  freight  was  delivered 
889] in  accordance  with  the  ^orders  and 
exported  from  Louisiana.  A  freight  rate 
of  12  cents  per  hundred  pounds  was  charged 
on  the  shipments  and  collected  by  the  rail- 
way company. 

In  March,  1905,  a  Shipper  delivered  to 
the  Kansas  City  Southern  Railway  Com- 
pany at  Leesville,  Louisiana,  on  its  line  of 
road,  three  carloads  of  tank  staves,  which 
were  loaded  in  cars  of  the  Texas  ft  Pacific 
Railway  Company  to  be  transported  to  a 
named  consignee  at  New  Orleans.  The  rate 
established  by  the  state  railroad  commission 
was  10  cents  per  hundred  pounds;  the  inter- 
state rate  filed  with  the  Interstate  Com- 
merce Commission  was  15  cents  per  hundred 
pounds.  The  staves  were  hauled  to  Shreve- 
port,  Louisiana,  and  there  delivered  to  the 
Texas  ft  Pacific  Railway  Company,  which 
hauled  them  to  New  Orleans.  The  cus- 
tomary notice  of  their  arrival  was  given  to 
the  consignee,  and  they  were  directed  by 
him  to  be  delivered  to  a  particular  steam- 
ship, to  which  they  were  delivered,  being 
switched  to  the  lines  of  two  other  carriers 
and  transported  to  Hamburg.  The  Texas 
ft  Pacific  Railway  Company  collected 
freight  charges  thereon  from  the  consignee 
at  15  cents  per  hundred  pounds.  The  con- 
signee at  the  date  of  the  shipment  of  the 
freight  resided  at  New  Orleans  and  was  en- 
gaged in  the  business  of  shipping  broker 
in  negotiating  for  cargo  space,  routes,  and 
attending  to  shipments  foi  consignors  in  the 
United  States.  The  consignees  of  the 
€tgbteen  atrlotLda  of  log§  and  staTet  were 
ISlS 


engaged  at  New  Orleans  in  the  buainess  of 
exporting  staves  to  foreign  countries;  the 
staves  they  deal  in  are  not  treated,  manu- 
factured, or  changed  from  the  original  shape 
in  which  they  are  received  at  New  Orleans 
for  export,  and  98  per  cent  of  the  shipments 
by  them  at  New  Orleans  are  exported  to 
foreign  countries. 

At  the  time  of  the  shipment  the  rules  of 
the  state  railroad  commission  allowed  four 
days'  free  time  for  unloading  cars  at  New 
Orleans,  except  where  the  consignment 
*was  for  export,  then  twenty  days[S40 
were  allowed.  No  demurrage  was  tendered 
by  the  shipper  or  consignee  or  received  by 
the  carrier  on  account  of  delays  in  handling 
beyond  the  four  days  allowed  by  the  rules. 
Every  one  of  the  shipments  paid  to  the 
carrier  f  of  a  cent  per  hundred  pounds  for 
handling  charges,  this  being  the  amount 
paid  on  all  export  shipments.  The  ship- 
ments were  in  the  physical  custody  of  the 
railroad  company  until  arrival  at  New  Or- 
leans, and  thereafter  in  the  physical  custody 
of  the  steamships,  which  issued  bills  of  lad- 
ing therefor  to  the  shippers  of  the  cargo. 

The  bills  of  lading  in  each  instance  pro- 
vided for  the  delivery  of  freight  from  the 
initial  point  to  New  Orleans,  there  to  be 
delivered  to  the  shipper  or  consignee's 
order.  But,  notwithstanding  this,  the  staves 
and  logs  were  intended  by  the  shippers  to 
be  exported  to  foreign  countries,  and  were 
treated  by  both  the  shippers  and  the  car- 
riers accordingly,  the  shippers  always 
holding  the  cars  on  the  railroad  track  until 
they  could  accumulate  cargo  to  fill  their 
export  orders  and  arrange  for  transporta- 
tion. The  railroad  company  allowed  the 
shippers  the  usual  twenty  days'  time  for 
delivery,  as  in  the  case  of  export  shipments, 
without  charging  demurrage,  which  the 
company  would  have  had  the  right  to 
charge,  after  the  expiration  of  four  days, 
if  the  shipments  had  been  considered  and 
treated  as  purely  intrastate. 

The  sole  question  in  the  case  is  whether 
the  shipments  were  foreign  or  intrastate 
commerce;  or,  speaking  more  aoeorately, 
whether  they  were  within  Federal  or  state 
jurisdiction.  The  circuit  court  and  the  cir- 
cuit court  of  appeals  both  decided,  as  we 
have  seen,  that  they  were  within  Federal 
jurisdiction. 

Appellants  attack  the  conclusion  and 
rely  on,  as  the  master  relied  on,  the  ease  of 
Gulf,  C.  ft  S.  F.  R.  Co.  ▼.  Texas,  supra. 
The  argument  is  that  the  service  rendered 
by  the  railroad  companies  was  wholly 
*  with  in  the  state  and  had  "no  eon-[841 
tractual  or  necessary  relation  to  foreign 
transportation."  It  was,  it  la  argued, 
"manifestly  preliminary  thereto,  independ- 
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connected  therewith.**  And  the  principle  is 
urged  that  "locality,  therefore,  determines 
the  jurisdiction  [separation  between  Feder- 
al power  and  state  power]  unless  it  is 
shown  that  though  the  local  movement  is 
actually  within,  it  is  legally  outside  the 
state."  To  make  the  movement  within  le- 
gally outside  of  the  state,  appellants  in- 
sist there  must  be  bills  of  lading  and  other 
means  of  connection  between  the  railroads 
and  the  ocean  carriers.  To  make  applica- 
tion of  this  principle,  it  is  contended  that 
"not  a  single  fact  appears  or  exists,  pb.ysi- 
cal  or  other,  which  connects  the  railroads 
with  the  ocean  carrier,"  and  that  the  in- 
tention of  the  shippers  or  consignees  is 
made  absolutely  controlling. 

To  the  principle  urged,  so  far  as  its  appli- 
cability to  the  case  at  bar  is  concerned,  we 
may  oppose  Southern  Pacific  Terminal  Co.  v. 
Interstate  Commerce  Commission,  219  U.  S. 
498,  55  L.  ed.  310,  31  Sup.  Ct.  Rep.  279; 
Railroad  Commission  v.  Worthington,  225 
U.  S.  101,  56  L.  ed.  1001,  32  Sup.  Ct.  Rep. 
657,  and  Texas  &  N.  O.  R.  Co.  v.  Sabine 
Tram  Co.  227  U.  S.  Ill,  ante,  442,  33  Sup. 
Ct.  Rep.  229. 

In  those  cases  there  was  necessarily  a 
local  movement  of  freight,  and  it  necessarily 
terminated  at  the  seaboard.  But  it  was 
decided  that  its  character  and  continuity  as 
a  movement  in  foreign  commerce  did  not 
terminate,  nor  was  it  affected  by  being 
transported  on  local  bills  of  lading.  The 
principle  enunciated  in  the  cases  were  that 
it  is  the  essential  character  of  the  com- 
merce, not  the  accident  of  local  or  through 
bills  of  lading,  which  determines  Federal 
or  state  control  over  it.  And  it  takes  char- 
acter as  interstate  or  foreign  commerce 
when  it  is  actually  started  in  the  course 
of  transportation  to  another  state  or  to  a 
foreign  country.  The  facts  of  the  case  at 
bar  bring  it  within  the  ruling.  The  staves 
S42Jand  logs  were  *  intended  by  the  ship- 
pers to  be  exported  to  foreign  countries, 
and  there  was  no  interruption  of  their 
transportation  to  their  destination  except 
what  was  necessary  for  transshipment  at 
New  Orleans. 

Decree  affirmed. 


CLARA  A.  WHEELER  and  Frank  8.  Lnak, 

Appta., 

V. 

CITY  AND  COUNTY  OP  DENVER,  Albion 
K«  Vickery,  Auditor;  Lewis  C.  Greenlee, 
Treasurer,  et  al. 

(See  S.  C.  Reporter's  ed.  342-352.) 

Federal  oonrta  —  jurifldlction  —  diverse 
citimenahip  —  ooUiiaive  Joinder. 
A  suit  by  nonretidtnt  tazpayen  on  ba- 
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half  of  themselves  and  all  other  taxpayers, 
to  restrain  a  municipal  public  utilities  com- 
mission from  proceeding  to  acquire,  by  pur- 
chase or  otherwise,  a  waterworks  system, 
on  the  ground  that  it  was  an  unconstitu- 
tional body  and  its  expenditures  illeffal, 
should  not  be  dismissed  on  the  theory  that 
complainants  were  collusively  made  parties 
in  order  to  create  a  case  justiciable  in  the 
Federal  courts,  because  they  were  solicited 
to  bring  the  suit,  and  were  indemnified  by 
the  existing  waterworks  company  against 
liability  for  costs  or  counsel  fees. 
[For  other  cases,  see  Coarts,  676-711.  In 
Digest  Sup.  Ct.  1908.] 

[No.  473.] 

Argued  January  7,  1913.    Decided  June  lO, 

1913. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Colo- 
rado to  review  a  decree  dismissing,  on  the 
ground  of  collusive  joinder,  a  suit  by  non* 
resident  taxpayers  to  restrain  the  municipal 
acquisition  of  a  waterworks  system.  Be- 
▼ened. 

Statement  by  Mr.  Justice  McKenn*: 

The  case  is  here  on  a  question  of  juris- 
diction. 

The  appellants  filed  a  bill  in  equity  in 
the  circuit  eourt  for  the  eighth  circuit,  dis- 
trict of  Colorado,  against  the  citj  and 
county  of  Denver  and  the  other  appellees, 
who  constitute  the  public  utilities  commla- 
sion,  to  restrain  them  from  paying  out  aaj 
moneys  authorized  by  the  provisions  of  an 
amendment  to  the  charter  of  the  city,  and 
likewise  to  restrain  them  and  each  of  them 
from  issuing  or  attempting  to  issue  $8,000,- 
000  of  bonds  authorized  at  an  eketion 
directed  by  the  amendment  to  the  charter 
of  *the  city.  The  bill  also  prayed  an [8 4 8 
accounting  of  money  already  expended  by 
reason  of  their  supposed  election  and  an* 
thority  as  members  of  the  public  utilities 
commission,  and  that  they  be  required  to 
reimburse  the  city  therefor,  that  {  204A 
of  the  charter  be  declared  unconstitutional 
and  void,  and  all  further  action  thereunder 
be  forever  restrained  and  enjoined,  and  all 
acts  heretofore  done  and  steps  taken  there- 
under be  declared  wholly  illegal,  improper, 
and  without  authority  of  law. 

The  bill  alleges  the  requisite  oitiaenthip 
of  the  parties  and  the  jurisdictional  amount. 
It  further  alleges  the  following: 

Appellants  Wheeler  and  Lusk  were  re- 
spectively owners  of  real  estate  in  the  Mj 
and  county  of  Denver  of  the  assessed  vahia- 
tion  of  $36,000  and  $42,000,  respeetiTely. 
For  the  year  preceding  the  filing  of  the  suit 
the  assessed  valuation  of  all  property  within 
the  city  and  county  was  $135,467,050.  At  Sk 
general  elty  ^MteSk\siAVDL>ft3isi^^'W^ 
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was  claimed  by  the  appellees  that  an  amend- 
ment to  the  charter  of  the  city  was  adopted, 
which  amendment  provided  for  the  acquisi- 
tion, by  purchase  or  otherwise,  by  the  city, 
of  a  waterworks  system,  provided  a  public 
utilities  commission  to  have  charge  and 
control  of  such  works,  named  the  persons 
who  were  to  constitute  the  commission,  their 
terms  of  office,  salaries,  and  duties,  and 
authorized  them  to  issue  bonds  to  the  ex- 
tent of  $8,000,000  for  the  construction  or 
purchase  of  such  waterworks  system  and 
other  duties. 

The  bill  attacks  the  amendment  on  vari- 
ous grounds,  among  which  are — that  it 
was  not  properly  submitted  to  the  voters 
of  the  city;  that  the  amendment  was  void 
because  it  sulmiitted  to  the  electors  divers 
questions  in  one,  which,  under  the  sub- 
mission, could  only  be  voted  for  as  a  whole; 
that  the  amendment  established  the  office 
of  utilities  commission,  and  by  the  same 
aet  filled  such  office,  and  that  the  amend- 
S44]ment  violated  the  state  and  ^Federal 
Constitutions;  that  another  suit  was  pend- 
ing in  the  Federal  court  in  which  the  cir- 
cuit court  of  appeals  for  the  eighth  circuit 
had  sustained  a  temporary  injunction  there- 
tofore granted  by  the  circuit  court  for  the 
district  of  Colorado,  and  the  court's  order 
declared  that  the  amendment  violated  the 
contractual  rights  of  the  Denver  Union 
Water  Company  under  a  contract  then  ex- 
isting between  that  company  and  the  city, 
and  that  nevertheless  the  city  was  proceed- 
ing under  the  amendment,  to  spend  the 
money  of  the  taxpayers  of  the  city.  Ap- 
pellants filed  the  bill  as  taxpayers  of  the 
city  in  behalf  of  themselves  and  all  other 
taxpayers. 

Appellees  made  a  motion  to  dismiss  the 
bill  on  the  ground  that  the  court  had  no 
jurisdiction  of  the  cause,  in  that  it  did  not 
involve  a  dispute  or  controversy  properly 
within  the  jurisdiction  of  the  court,  and 
that  the  parties  had  been  improperly  and 
oollusively  made  or  joined  for  the  purpose 
of  attempting  to  create  a  case  cognisable 
under  the  laws  of  the  United  States. 

An  affidavit  of  Edwin  Van  Cise,  one  of 
the  public  utilities  commission,  was  sub- 
mitt^  with  the  motion.  It  averred  that 
appellants  (complainants  in  the  bill)  were 
respectively  residents  of  Montana  and  Ne- 
vada; that  appellant  Lusk  was  formerly  a 
resident  of  California  and  a  personal  friend 
of  Mr.  F.  G.  Moffat,  of  the  city  of  Denver, 
a  gentleman  who  was  interested  as  a  stock- 
holder or  bondholder,  or  both,  or  in  some 
other  capacity,  in  the  Denver  Union  Water 
Company,  and  that  Wheeler  is  a  client  of 
Edwin  H,  Park,  solicitor  for  her  and  Lusk 
In  thiB  e$iiMt,    Qp  tk0  IHk  or  SOth  of  Jiiii««\ 


1911,  Moffat,  l^  the  authority  or 

of  the  water  company,  sent  Lode  a  Ulkgnm 

as  follows: 

"Would  you  be  willing;  as  a  wonnMaA 
taxpayer,  to  bring  suit  in  Federal  eomt  to 
stop  illegal  expenditure  of  public  monigra 
by  utilities  commission  if  protected  by 
water  company  on  expenses  and  all  liabili- 
ties T  Ifso,  *wire  me  authority  iB[S4B 
your  name  to  engage  attorney  and  farlig 
suit." 

Lusk  replied  as  follows: 

'Tlease  engage  necessary  conaael  and  UHn 
proper  steps  to  protect  against  illegal  es- 
penditurea  by  utility  commisalon.  Am 
owner  of  four  lots  comer  Ninth  and  Sher- 
man, and  I  object  to  the  propoaed  expendi- 
tures." 

It  is  averred  on  information  and  bellrf^ 
that  upon  the  latter  telegram  Moffat,  or 
someona  aeting  for  the  water  oompany»  re- 
tained Park  in  the  name  of  Lusk,  but  really 
for  the  water  company,  to  prepare  and  file 
the  bill  in  this  cause.  It  being  found  upon 
consultation,  that  the  amount  in  contro- 
versy with  Lusk  as  sole  complainant  was 
insufficient  to  give  the  court  jurisdietion,  it 
became  necessary  to  procure  another  non- 
resident owning  property  in  the  city.  Park 
was  thereupon  authorized  to  confer  with  his 
client  Wheeler,  with  a  view  to  securing  her 
co-operation,  she  to  be  guaranteed  against 
all  expenses.  Thereupon  the  following  tele- 
gram was  sent  by  Park  to  her: 

"Will  you  permit  use  of  your  name  In 
suit  here  to  restrain  misuse  of  taxes  by  eity 
officials?  If  so,  wire  me  to  bring  such  suit. 
I  advise  the  bringing  of  the  suit  and  wiH 
protect  you  against  expenses."  To  the  tele- 
gram the  reply  was  sent,  "Tes,  use  your 
judgment  in  the  matter."  The  next  day 
after  the  receipt  of  this  telegram  Park 
wrote  Wheeler  as  follows: 

"My  dear  Mrs.  Wheeler:  On  yesterday 
I  wired  you  for  permission  to  bring  a  suit 
in  your  name  against  some  of  the  dty  oA* 
cials  for  misuse  of  taxes,  and  received  your 
reply  authorizing  me  to  go  ahead.  I 
brought  the  suit  and  filed  It  on  yesterday. 
The  suit  is  to  restrain  the  water  oommio- 
sioners  of  Denver  from  further  expendi- 
tures looking  toward  the  purchase  of  o 
water  plant  by  the  city  of  Denver.  The 
city  is  already  enjoined  in  another  pro- 
ceeding in  which  the  water  company  was  a 
party.  Since  that  time  the  water  oommio- 
sion  has  spent  $81,000  to  hold  an 
^election,  and  about  $26,000  for  other[S40 
purposes;  and  are  seeking  to  eompd  the 
city  to  pay  out  on  warrants  about  $20,000 
more. 

"The  courts  have  already  held  thai  tiM 
amendmenl  to  the  eharter  establishing  m 
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wmter  oommiflsion  for  the  purpoM  of  pur- 
ehasing  or  building  a  water  plant  is  uncon- 
stitutional and  void,  and  it  is  our  purpose 
to  stop  the  apending  of  any  more  of  the 
people's  money  in  that  direction. 

*I  desire  to  bring  suit  in  the  Federal 
eourt,  and  therefore  had  to  get  permission 
of  a  nonresident  taxpayer  to  bring  suit, 
which  accounts  for  my  telegraphing  you  for 
permission. 

'HTon  will  not  be  charged  with  any  ex- 
pense or  costs  in  the  matter,  either  for  court 
costs  or  attorneys'  fees;  and  I  will  see  that 
yon  are  absolutely  protected  in  every  way 
from  any  liability  whatever.  Thanking  you 
for  permission  to  bring  the  suit  in  your 
name^  I  remain." 

The  affidavit  expressed  the  conclusion  that 
the  parties  to  the  bill  were  improperly  and 
eoUusively  joined  for  the  purpose  of  creat- 
ing a  cause  cognizable  in  tiie  United  States 
circuit  court,  in  the  interest  and  at  the 
eost  of  the  Denver  Union  Water  Company, 
neither  of  the  parties  having  knowledge  of 
the  joinder  with  the  other,  or  of  any  con- 
nection of  the  other  with  the  cause,  and 
having  no  interest  which  was  so  imperiled 
as  to  cause  them  to  proceed  on  their  own 
motion  and  at  their  own  expense. 

The  affidavits  of  Park  and  Moffat  were 
filed  in  opposition  to  the  motion  to  dismiss. 
Park's  affidavit  states  the  following:  He  is 
solicitor  for  complainants  (appellants 
here).  On  June  11,  1911,  the  question  of 
bringing  a  taxpayers'  suit  against  the  pub- 
lic utilities  commission  was  brought  to  his 
attention  by  Mr.  Gerald  Hughes,  and  he 
was  asked  if  he  would  be  willing  to  bring 
such  suit  for  Lusk;  that  Moffat  had  re- 
ceived a  telegram  from  Lusk,  authorizing 
him  (Moffat)  to  retain  counsel  for  him 
for  the  purpose  of  bringing  suit  in  the 
Federal  court. 

S47]  *  Wheeler  then  owned  property  with- 
in the  city  and  county,  subject  to  taxation 
for  the  expenditure  of  the  commission. 
Park  had  been  her  legal  adviser  for  some 
time,  and  he  suggested  to  Hughes  the  ad- 
visability of  joining  her  in  the  suit  so  that 
she  might  receive  the  same  protection  and 
benefit  as  Lusk,  provided  she  could  be  pro- 
tected against  costs  and  counsel  fees.  Park 
believing  it  to  be  for  ner  interest  to  be  so 
joined.  He  thereupon  sent  her  the  telegram 
and  received  the  reply  set  out  in  the  affidavit 
of  Van  Cise,  and  brought  the  suit  for  her 
and  lAisk  and  all  other  taxpayers. 

The  aflSdavit  set  out  the  property  owned 
by  her  and  Lusk,  and  that  she  is  neither  a 
stockholder  nor  a  bondholder  nor  otherwise 
financially  interested  in  the  water  company. 
It  averred  further  as  follows:  It  is  not  true 
that  the  suit  was  Vroqght  at  the  soUeitaQon 
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or  request  of  the  water  company,  but,  on 
the  contrary.  Park  suggested  the  joinder  of 
Wheeler  because  in  his  opinion,  as  her  at- 
torney, it  was  to  her  interest  to  be  joined, 
provided  she  could  be  protected  against 
costs  and  attorneys'  fees ;  he  so  advised  her, 
and  she  accepted  his  advice  and  authorised 
the  suit.  It  is  not  true  that  the  suit  is  one 
brought  solely  in  the  interest  or  for  the 
benefit  of  the  water  company,  but  it  is 
brought  not  only  for  the  benefit  of  Wheeler 
and  Lusk,  but  of  all  other  property  own- 
ers, including  the  water  company,  which 
is  a  large  property  owner,  its  property 
being  assessed  for  taxation  at  about  $2,- 
500,000,  being  approximately  2  per  cent 
of  the  total  assessed  valuation  of  all  prop 
erty  within  the  city  and  county,  and  that, 
as  Park  was  informed  and  believed,  the 
water  company,  by  reason  of  its  large  in- 
terest as  a  property  owner  and  taxpayer, 
was  willing  to  protect  Wheeler  and  Lusk 
against  costs  and  attorneys'  fees.  Park  de- 
nied the  suits  were  collusive. 

Moffat's  affidavit  is  to  the  following 
effect:  On  June  19,  1911,  he  was  treasurer 
of  the  water  eompany.  In  May,  1911,  the 
circuit  court  of  appeals  for  the  eighth  cir* 
cait»  *in  the  case  of  Denver  v.  New[84S 
York  Trust  Co.  [110  C.  C.  A.  24,  187  Fed. 
S90],  had  rendered  an  opinion  that  the 
amendment  to  the  charter  of  Denver  was  un- 
constitutional and  void.  The  water  company 
was  a  party  to  that  suit,  and  in  a  cross  blU 
had  alleged  its  property  holdings  in  the  city, 
and  that  it  paid  approximately  one  fiftietii 
of  all  the  taxes  assessed  and  collected  in  the 
city.  Notwithstanding  the  opinion  and  de- 
cision of  the  court,  the  utilities  commission 
and  its  members  openly  and  publicly  de- 
clared their  purpose  of  ignoring  the  decision 
and  continuing  to  disburse  the  public  funds 
of  the  city;  announced  their  intention  of 
instituting  other  and  independent  litigation 
in  the  state  courts  for  the  purpose  of  rais- 
ing the  identical  questions  decided  l^  thi 
circuit  court  of  appeals.  Many  taxpayers 
citizens  of  Colorado  and  of  other  states 
complained  to  the  officers  of  the  water  eom- 
pany of  such  illegal  attempts,  and  requested 
the  officers  of  the  company  to  take  sonw 
proper  and  legal  steps  to  stop  such  unwar 
ranted  action.  These  conditions  were  dia 
cussed  between  Moffat  and  Gerald  Hughes, 
counsel  for  the  company,  and  it  being  ad- 
visable that  the  litigation  should  remain  1b 
the  Federal  courts,  free  from  local  prejudice 
or  infiuence  or  the  attacks  of  looal  newa- 
papers,  Moffat  suggested  that  Lusk,  who 
had  been  a  resident  of  Denver,  and  knew 
the  conditions  surrounding  the  litigation^ 
might  have  a  snffieient  interest  and  be  will- 
nif  lo  nmitoU  raib.  ^iC&ia  wqSNj^  >sa.  "Cb^ 
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7«d«nkl  aonrt  m  might  ba  necetarnxj  mi  to  in  k  cue  over  which  it  haa  by  btw  }ki1»> 

prop«r  to  prarent  further  illegal  expenditure  diction,  it  ii  it*  dutj  t«  take  meh  Jvrl^ 

tt  pnblie  fnndi  alTeetiDg  not  onl;  Luik,  but  diction. 

otbcr  tupajere.     Thereupon  Moffat,   with       mileoz  «.  Comolidated  Oaa  Go.  21K  U.  8. 

tha  aanacoit  and  advice  of  Hughei,  aent  the  IB,  40,  U  L.  ed.  S82,  SS4,  20  Snp.  CL  B^ 

ttHagnBt  eet  out  iu  Van  (Tise'e  affidavit.  IBS,  IB  Ann.  Om.  1034;  Second  Brnfjorart' 

hbflat,  through  Hughea,  employed  Park  to  Liahilitj  Cue*   (Mondou  v.  New  York,  N. 

iBftitDta  the  auit     Moffat  informed  Park  H.  &  H.  B.  Co.)  S2S  U.  a  1,  «,  M  L.  ad. 

thai  the  water  eompany  would  protect  him  327,  349,  38  L3jL(NJ9.)   44,  32  Snp.  CL 

in  re^rd  to  ezpenaea,  but  did  not  at  that  Rep.  169. 

tlma  Infoim  him  of  the  exchange  of  tele-       ^hii  court  haa  repeatedly  declared  that  it 

grama  with  Lnak.    The  latter'a  dMire  aa  a  will  not  concern   itaelt  about  the  moUvea 

taxpayer  to  inatitnta  and  mainUfn  the  auit  wl"ch  actuated  a  litigant  In  bringing  the 

S4t]Ia  ■averred,  and  it  ia  denied  that  he  ia  ""^  •<>  long  aa  the  litigant  waa,  at  tha 

A  atoekholder  and  bondholder  of  the  water  time   of   bringing  the   auit,  veated   with   a 

ootnpanj,  or  that  he  haa  further  or  other  juatiflabla    controveray    within    tha    Jaria- 

intarMt    than    tliat   of   a   taxpayer.     It   ia  diction  ol  a  Federal  court, 
averred  that  the  water  eompany  ia  inter-        ^la^i'  *■  Chicago,  201  U.  S.  400,  448,  W  L. 

Mted  in  the  litigation,  and  haa  a  right  not  ^-  BOl.  821,  26  Sup.  Ct.  Rep.  427;  Chicago 

only  to  maintain  ita  righta  aa  a  taxpayer,  '■  Uilla,  204  U,  S.  321,  S2S,  SI  L.  ad.  S04, 
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by  Moffat,  «a  they  have  been  adviaed  and  Dickerman  v.  Northern  Truat  Go.  178  U.  8. 
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whether  drawing  warranta  for  their  aalari* 

lea  of  the  litigation  could  l 

I  violation  of  the  injunction 

court  in  any  particular,  and 

only  leaned  warranU  upon  the  aaaurance  of  w„„_. -„   t,.^„.„  t-„^  r-   ti  r   r   a 
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can  N&t.  Coal,  Timber  ft  Iron  Oo.  ▼.  Frank, 
164  Fed.  224. 

Oollusion  means  eomething  more  than  as- 
sistance of  a  litigant  with  funds,  by  a  per- 
son who  is  directly  interested  in  the  result 
of  the  litigation. 

Dickerman  t.  Northern  Trust  Ck>.  176  U.  S. 
181,  190,  44  L.  ed.  423,  430,  20  Sup.  Ct.  Rep. 
311. 

Mr.  W.  H.  Bryant  argued  the  cause, 
and,  with  Messrs.  William  P.  Malbum  and 
Th(»nas  R.  Woodrow,  filed  a  brief  for  ap- 
pellees: 

Collusion  is  an  agreement  for  wrongful 
purposes. 

Belz  V.  Belz,  33  111.  App.  105. 

A  case  exactly  in  point  is  that  of  Cash- 
man  ▼.  Amador  &  S.  Canal  Co.  118  U.  S. 
58,  30  L.  ed.  72,  6  Sup.  Ct.  Rep.  926. 

In  the  matter  of  the  jurisdiction  of  Fed- 
eral courts,  the  discrimination  between  suits 
between  citizens  of  the  same  state  and  suits 
between  citizens  of  different  states  is  estab- 
lished by  the  Constitution  and  laws  of  the 
United  States.  And  it  has  been  the  con- 
stant effort  of  Congress,  and  of  this  court, 
to  prevent  this  discrimination  from  being 
evaded  by  bringing  into  the  Federal  court 
controversies  between  citizens  of  the  same 
state. 

Bernards  Twp.  v.  Stebbins,  109  U.  S.  353, 
27  L.  ed.  960,  3  Sup.  Ct.  Rep.  262. 

An  agreement  to  obtain  an  object  for- 
bidden by  law  fills  the  definition  of  collu- 
sion. 

Industrial  A  Min.  Guaranty  Co.  v.  Elec- 
trical Supply  Co.  7  C.  a  A.  471,  16  U.  S. 
App.  196,  58  Fed.  743. 

Mr.  Justice  MoKenna,  after  stating  the 
ease  as  above,  delivered  the  opinion  of  the 
court: 

The  merits  of  the  controversy  are  not  in- 
volved. The  sole  question  is  whether  there 
was  collusion  to  give  the  court  jurisdiction 
of  the  cause;  and,  of  course,  the  existence 
of  collusion  implies  the  existence  of  fraud. 
Is  fraud  shown?  Between  the  parties  there 
is  the  requisite  diversity  of  citizenship, 
requisite  amount,  and  the  complainants 
(appellants  here)  had  such  relation  to  the 
matters  charged  as  to  give  them  a  standing 
to  litigate  their  legality.  They  were 
solicited  to  bring  the  suit,  however,  and 
they  were  indemnified  against  liability  for 
cost  and  counsel  fees.  Was  this  enough  to 
make  their  proceeding  collusive?  To  answer 
the  question  we  must  keep  in  mind  the  sit- 
uation. The  utilities  commission  was 
alleged  to  be  an  unconstitutional  body  and 
its  expenditures  illegal.  Indeed,  this  had 
been  decided;  but  injury  from  its  action 
still  impended,  or  was  believed  to  impend. 
i7  U  ed. 


Litigation  was  threatened  or  believed  to 
be  threatened  in  the  state  courts;  in  other 
words,  there  was  a  purpose  to  change  the 
forum  of  the  litigation  and  possibly  its  re- 
sults. The  belief  may  have  been  unfounded | 
it  cannot  be  said  that  it  was  not  honestly 
entertained.  Against  these  circumstances 
what  is  opposed?  It  is  said  that  the  water 
company  was  the  party  who  desired  the  suit 
to  be  brought,  and  that  the  suit  was  brought 
for  its  benefit,  and  at  its  instance  and  re- 
quest, and  upon  an  express  contract  to  pay 
the  costs  of  litigation  and  counsel  fees 
which  might  be  incurred.  A  great  deal  of 
this  is  assumption;  the  water  company  ad- 
mits *its  interest,  but  the  appellants[861 
also  have  interest;  but  mere  unity  of  inters 
est  or  difference  in  its  degrees  is  not  enough; 
there  must  be  an  illegal  purpose.  If  the  in- 
terest was  real  and  the  peril  which  threat- 
ened was  real  or  thought  to  be  real,  unity 
of  interest  or  contribution  of  expenses  can- 
not be  regarded  as  necessarily  proof  of  col- 
lusion. Chicago  V.  Mills,  204  U.  &  321,  61 
L.  ed.  504,  27  Sup.  Ct.  Rep.  286.  And  the 
cases  are  numerous  in  which  it  has  been  de- 
cided that  the  motives  of  litigants  in  seek- 
ing Federal  jurisdiction  are  immateriaL 
Blair  v.  Chicago,  201  U.  S.  400,  60  L.  ed. 
801,  26  Sup.  Ct.  Rep.  427,  and  cases  cited. 
Cashman  v.  Amador  k  S.  Canal  Co.  118 
U.  S.  58,  30  L.  ed.  72,  6  Sup.  Ct.  Rep.  926, 
is  relied  on.  The  case  is  distinguishable 
from  the  case  at  bar.  Cashman  was  an 
alien  and  brought  suit  against  the  canal 
company,  claiming  that  his  land  was  injured 
by  the  dShris  thrown  on  it  by  the  working 
of  certain  mines  by  hydraulic  process.  The 
suit  was  instituted  at  the  instance  of  the 
county  of  Sacramento,  the  county  not  being 
able  to  bring  suit  in  the  Federal  court. 
There  was  a  cause  of  action  in  Cashman; 
there  was  a  disability  on  the  part  of  the 
county  to  sue  in  the  Federal  court  in  its  own 
name.  So  far  there  is  resemblance  to  the 
case  at  bar,  but  there  are  material  differ- 
ences between  the  agreement  in  that  case 
and  the  agreement  between  the  parties  in 
this.  The  county  was  to  pay  the  expenses, 
engage  counsel,  and  indemnify  Cashman 
against  all  charges  and  expenses,  and  he 
stipulated  "not  to  compromise,  dismiss,  or 
settle  the  said  suit  without  the  consent  of 
the  county  of  Sacramento,  and  to  allow  said 
county  and  the  attorneys  aforesaid  in  Its 
behalf  to  manage  and  conduct  the  said  suit 
to  the  same  extent  and  in  the  same  manner 
as  if  such  suit  had  been  oommeneed  by  and 
was  prosecuted  in  the  name  of  the  said 
county  of  Sacramento."  It  is  manifest,  as 
this  court  said,  from  the  very  beginning,  the 
suit  was  in  reality  the  suit  of  the  eoont^^ 
with  %  pixtl  '^Va.KiiX.VEL  "^wiOraaX^^  tba^sT 
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for  the  purpoM  of  oreating  k  ««M  Mgnis-    tba  new  claim  of  "good  tlnw"  allowutee  mt 
able   'T)y   the   elrcnit  court   of  the   United    untenable. 

XB91  ■Statjw"         In    nthcT    wnrdi     aa    wai      '^^^  "tber  ean*,  an  Appeal  and  Irror,  IM^ 
ssaj    «t«»«.  la    otner   wowa,   aa    wa|        j^^S,  in   DUeat    Bup.   Ct.   1W8.J 

aaid,  the  "dispute  and  oontrorenj"  which 

WM    "inrolTed"    waa    nominally    between  [jfo.  1048.] 

Caahman,  an  alien,  and  the  defendant*,  eit- 

Icena   of   California,   but  wm   "really   and    Submitted  H^  IS,  191S.    Decided  June  10^ 
iubataDtiftlly"  between  one  of  the  eountiea  ISIS, 

of  California  and  citizeni  of  tliat  atate,  and 

thui  not  "properly  within  the  juriadietion"   T  N  ERROR  to  the  Supreme  Court  of  the 
of  the  circuit  oonrt.  1    State  of  Michigan  to  reriew  a  judgment 

The  eaae  at  bar  hai  do  auch  feature*.  It  denying  relief  by  habeaa  eorpui  to  a  oonvict 
U  not  under  the  control  of  the  water  com-  whoie  parole  had  been  annulled  withoat  no- 
pany.  It  waa  brought  by  appellanta,  they  tlee.  DlsmiMed  for  want  of  JuriadlcUon. 
having  a  jnitioiable  eontroveray,  well  or  ill-  See  lame  eaee  below,  160  Mieb.  W6,  135 
founded,  and  which  it  waa  deaired  to  be  de-    N.  W.  668. 

termined  in  a  Federal  court,  they  being  non-       The  facta  are  atated  in  the  opinion. 
reaidenU  of  Colorado  and  citiiena  of  other       jj^  p,^  jj   Bakor  aulnnitted  the  esua* 
•'*t~-  for  plaintifl  In  error. 

It  ii  tnie,  by  tbe  dceieion  of  this  court  in       „  _  „         . 

Denver  v.  New  York  Truet  Co.  228  U.  8.     ,^Z;  «""*  ™'?r";   ^"o™*?   <^^ 

12»,  Kite,  1101,  33  Sup.  Ct  Rep.  667,  the    ?'  Midilgan,  anbm.tted  the  cauM   for  de- 

marlto    of    the   contro»rray    have    been    de-    ?"'?""' J"""''    "'"  ^T"  *■  ^*^' 

dded  againat  them,  but  th^  mnat  be  judged    f?''^"*   Attomey   Oeneral.   wa*   on   the 

aa  of  the  time  their  auit  waa  begun;  and,      "  ,  *  .,,,,,  ,      ,■ 

ao  judged,  we  think  the  «iit  wai  not  col-      T,^»  q-'o.Uon  involved  la  a  conatruct.o. 

InalTel^  brought,  and  ihouU  not  have  been    ?'  '"'''  '"5^  <>' *  etate  eUtute,  not  eub- 

dlamlaUl  for  want  of  juriadietion.    The  de-   J"^  ^"^"T  '■"  ^^^,  """jh        ^  _.      ,_ 

area  di»ni..ing  it  i.  therefor,  revervkl.         „*^''*1.„'^?>™  l'^'^,^:  I  ^iS^'J" 

^  U.  S.  329,  40  L.  ed.  B86,  13  Sup.  Ct.  Rep. 

„      .      ,      _        .,  810;    Phoenix   Ini.   Co.    v.    The   Treaaurer, 

lb.  Juatlea  D«r  dlaaenta.  (Phamli   Ina.    Co.   v.    Gardiner)    11    Wall. 

201,  20  L.  ed.  112;  Uoyd  v.  Matthew*,  15S 

U.  S.  222,  3S  L.  ed.  128,  IB  Sup.  Ct  Bep. 

70;  Grand  Gulf  R.  k  Bkg.  Co.  v.  Marahall, 
SBt]  'JOHN  A.  ADAMS,  Plff.  !■  err.,       ig  How.  IM,  13  L.  ed.  B38;  Central  I*nd 

'*■  Co.  T.  Uidley,  16B  U.  S.  103,  «  L.  ed.  Bl,  IS 

JAHin  HU88ELL,  Warden  of  State  Houje    g^p.  pt.  Bep.  80;  Raltimore  fc  P.  R.  Co.  v. 

of  Correction  and  Branch   of  the  State    Hopkina,   130  U.  S.  210.  32  L.  *i.   MB.  t 

Priaon  at  Marquette,  Michigan,  and  the   „  ;  on.-   ««.  r^mK-rt  .   Ti.^.t7iM 

Advl.oiT   Board   in   the  Matter  of  Par-    f°P-  r^^/P:  ™=^'",7^  *-^*"',i" 

don*.  Defta.,  in  Err.  "■  8.  080,  40  L.  ed.  298.  18  Bup.  CL  Rep.  13S; 

Hooker   v.  Loa  Angelea,    188  U.    8.   314.  47 

(See  &  a  Reporter'*  ed.  363-382.)  U  ed.  487,  83  ULA.  471,  23  Sup.  Ct  Bep. 

306;   Patterson   v.  Colorado,  206  V.  S.  464, 

Error  to  etate  court  —  Federal  qoeatlon   400,  61  L.  ed.  878,  880.  27  Sup.  Ct.  Rep.  668, 

-docialon  on  non-Fedora!  gponna.  k,  ^^_   q^^    jgj     ^   g^^,   j,_    4   Son. 

«f  ™r.^Th,L.^'.^!?,f^^".M  h/.'i!^  '■  '-rt  Street  Union  Depot  Co.  18»  0    8. 
of  relief  by  habeas  corpus,  sought  by  a  eon-  jo  t    ^    sks   skq    la  a..-   nt   d» 
Vict  whoee  parole  had  been  annulled  without  ^^T,  871,  42  L.  ed.  863,  SSO,  18  Sup.  Ct  Rep. 
notice.  c»nnot  be  reviewed  by  the  Federal  **«*• 
Supreme  Court  where  it  can  only  be  con- 
jectured whether  the  state  court  entertained  Mr.    Jiutlce    HcKenna    dellverad    the 
view*  adverae  to  those  of  the  petitioner  on  opinioD  of  the  court- 
the  Federal  quMtioii.  preaented,  or  whether  Error  to  review  the  action  of  U>e  suprene 

sred  that  ita  former  decision  on  a  „„  .     .  ui.i,i~_    .<..-(-    .i.i.*i«  ■    ^~-. 

„iltion    preecnting    the    aame    que*-  «»«rt<>f  Michigan,  denying  plaintiff  m  error 

JSermined  his  righta,  or  whether  the  •  '"'*  »'  *•»■»"  «"'P^ 

eonrt  thought  that,   aa   a  matter   of  pro-  'Th«  '«*«.  "  alleged  tn  the  peti-[»4 

eadnra,  a  reheariog  waa  hla  remedy,  or  that  tion,  are  theae:  Plaintiff  In  error  wa*  eon* 


inlor   petlti 
tidudeUm 


NOTL— On  the  general  subject  of  writs  of 
error  from  the  United  Statea  Supreme  Court 
to  atat*  eoarta — aee  notee  to  Martin  v.  Hunt- 
er, 4  L  ed.  U.  8.  97;  Hamblin  v.  Western 
Lud  Go.  37  Ii.  ed.  U.  B.  £67;  Re  Buchanan, 
ML.  td.  U.  8.  884;  and  Kipley  v.  niinoi*. 
4S  L.  td.  U.  B.  »B. 
i»M4 


On  how  and  when  queetion*  muat  be  rmiaed 
and  decided  in  a  state  court  In  order  to 
make  a  ease  for  a  writ  of  error  from  the 
Supreme  Court  of  the  United  Statea  aee 
note  to  Mutual  L.  Ina.  Co.  t.  MeQrew,  SS 
LJtA.  33. 


IMi. 


ADAICB  ▼.  BtJBSELL. 


vieted  in  the  reoorder't  eonrt  of  the  eity  of 
Detroit  of  the  crime  of  seduction,  and  sen- 
tenced to  imprisonment  for  not  less  than 
two  and  one-half  years,  and  for  not  more 
than  five  years.  The  case  was  re- 
viewed by  the  supreme  court  of  the 
state  on  a  bill  of  exceptions  and  a 
writ  of  error,  and  the  sentence  and 
judgment  of  the  eourt  below  affirmed.  Pend- 
ing the  writ  of  error,  he  was  released  from 
imprisonment,  hut  after  his  sentence  was 
affirmed  he  was  recommitted  to  prison,  and 
ever  since  has  remained  there.  He  duly 
made  application  to  the  advisory  board  of 
pardons  for  a  parole  under  act  No.  184  of 
the  Public  Acts  of  1906,  as  amended.  On 
December  6,  1911,  the  board  granted  and 
delivered  to  the  warden  of  the  prison  a 
certificate  or  warrant  of  parole  by  which  he 
was  paroled  "for  two  months  from  and  after 
January  29,  1912." 

On  December  11,  1911,  the  action  of  the 
board  paroling  plaintiff  in  error  was  Ta- 
cated,  for  the  reason,  as  the  records  show, 
that  it  was  at  that  date  "in  possession  of 
facts  not  known  at  the  time  of  such  action."* 
Hie  warden  was  notified  of  the  action  of 
the  board. 

This  action  of  the  board  was  without 
notice  to  plaintiff  in  error,  and  gave  him  no 
opportunity  to  be  heard  or  to  disprove  the 
charge  or  facts  alleged  against  him. 

Having  served  his  minimum  sentence,  and 
having  been  granted  a  parole,  he  is  not  now 
imprisoned  on  any  process,  judgment,  de- 
cree, or  execution  specified  in  the  8th  sec- 
tion of  the  habeas  corpus  act  of  the  state. 

On  March  6,  1912,  he  presented  a  petition 
for  a  writ  of  habeas  corpus  to  the  supreme 
court  of  the  state,  in  which  he  set  up  the 
facts  of  his  case  as  above  stated,  and  alleged 
the  illegality  of  his  imprisonment  as  fol- 
lows: (1)  The  advisory  board  has  no  juris- 
diction or  authority  to  vacate  the  parole 
granted  to  him,  the  power  and  authority  to 
retake  and  return  any  paroled  convict  to 
8 55] the  prison  being  *within  the  exclusive 
jurisdiction  and  discretion  of  the  warden  or 
superintendent  of  the  prison.  (2)  If  the  in- 
determinate sentence  act  is  construed  to 
confer  such  power  upon  the  board  without 
notice  to  the  convict,  then  said  act  is  in 
confiict  with  the  provision  of  the  Constitu- 
tion of  the  state,  which  prohibits  cruel  and 
unusual  punishment  or  the  taking  of  life, 
liberty,  or  property  without  due  process  of 
law,  and  against  the  due  process  and  equal 
protection  clauses  of  the  14th  Amendment 
to  the  Cbnstitution  of  the  United  States. 
(S)  If  so  construed,  the  convict  would  be 
twice  punished  for  the  same  offense.  (4) 
The  indeterminate  sentence  act  and  the  rules 
mad    regulation!    promulgated    thtrfUBder 


contemplate  that  a  oonviet^s  parol  will  aoi 
be  annulled  except  when  he  violates  tiM 
terms  and  conditions  of  his  parol  or  tiM 
rules  and  regulations.  (6)  His  term  of  im« 
prisonment  has  expired. 

The  supreme  eourt,  instead  of  granting  a 
writ  of  habeas  corpus  as  prayed,  granted  m 
writ  of  certiorari  to  inquire  into  the  cause 
of  detention,  under  the  authority  of  §9889 
of  the  Michigan  Compiled  Laws  of  1897. 
The  court  also  granted  a  common-law  writ 
of  certiorari  to  bring  the  record  of  the  ad« 
visory  board  before  it,  and  both  writs  were 
made  returnable  April  2,  1912. 

Returns  were  made  to  the  writs,  whieh 
plaintiff  in  error  traversed  so  far  as  th^ 
set  forth  faets  whieh  were  alleged  in  a  oom« 
munication  to  the  board,  attached  to  the 
returns. 

The  case  so  made  up  was  argued  and 
submitted  to  the  court  on  the  2d  of  AprO* 
1912. 

The  attorney  general  made  no  attempt 
to  sustain  the  power  or  jurisdiction  of  tin 
advisory  board  to  annul  a  parole  withool 
notice  to  the  convict,  but  contended  that  as 
the  supreme  court,  in  affirming  the  convie- 
tion  of  plaintiff  in  error,  had  held  that  tht 
time  he  was  out  on  bail  should  not  bo  te- 
cluded  in  determining  the  length  of  bis 
•imprisonment,  he  was  "subject  to[S58 
imprisonment  under  the  sentence  for  tiM 
unexpired  part  thereof  remaining  at  the 
time  of  his  release"  (on  hail),  his  minimum 
sentence  not  expiring  until  January  29, 
1912,  and  his  parole  was  void  because  his 
application  was  made  and  acted  upon  bo- 
fore  the  expiration  of  his  minimum  imi- 
tence. 

The  court  held  that  his  parole  was  wid 
on  the  ground  taken  by  the  attorney-gen* 
eral,  and  the  petition  was  denied.  169  Mioh. 
606,  136  N.  W.  668. 

Plaintiff  in  error  and  his  counsel  inad- 
vertently overlooked  the  fact  that  he  was 
entitled  under  the  laws  of  Michigan  to  a 
deduction  from  his  minimum  sentence  for 
the  "good  time"  accorded  to  convicts  1b 
the  prisons  of  the  state.  Under  the  laws 
of  the  state  he  had  earned  and  was  entitled 
during  the  first  and  second  years  of  Ida 
sentence,  to  five  days  "good  time"  for  eaeb 
month,  and,  during  the  third  year,  to  six 
days  each  month,  making  a  total  of  ona 
hundred  and  thirty-eight  days,  so  that  hit 
minimum  sentence  of  two  years  had  ec- 
pirsd  before  his  application  for  parole. 

The  prison  parole  law  of  the  stata 
been  in  existence  since  1906,  and  down  to 
the  decision  of  the  supreme  court  in  Ida 
case,  it  was  the  constant  practice  of  tho  ad- 
visory board  to  receive  and  act  upon  appll- 
Oitioiia  «f  oouvleU  \m&ot%  %aa^  V^  %aBid«fe^^ 


SUPREME  COnST  OF  THE  CNITED  STATES.  OoT.  Ikw, 

tion  of  tlM  axpintion  of  their  miniiDum  these  propositioni  Are  not  merely  depend* 
•entencea,  and  to  gtf^t  parole*  from  ii  de«-  ^-nciea  of  the  local  questions,  thSit  is,  sre  aot 
ignated  date,  at  or  after  the  npiration  of  dependent  upon  the  statute,  may  we  ra- 
the ooDvict's  minimum  sentence.  At  the  view  themt  We  hsve  aeen  that  the  sn- 
time  of  the  decision  there  irere  a  large  preme  court  decided  that  the  parole  wat 
number  of  paroles  outstanding,  and  thsae  void,  the  advisory  board  having  do  power 
have  been  recognised  as  l^al  and  valid,  and,  under  tbe  statute  to  grant  it.  The  ground  of 
notwithstanding  the  decision,  no  paroled  the  ruling  was  that  plaintiff  in  error's 
eonTlct  or  prisoner  other  tlian  pUintilf  in  minimum  sentence  had  not  expired.  In  his 
error  has  been  kept  in  or  return^  to  prison  second  petition  he  allies  that  his  term  had 
on  the  ground  that  his  parole  was  pre-  expired  on  account  of  credit  due  him  for 
maturely  granted  and  void.  Discrimination  "good  time"  accorded  convicts  in  the  priaons 
is  alleged  to  reault  against  him  and  a  viola-  of  the  state,  that  his  counsel  had  inadvert- 
tion  of  the  14th  Amendment  to  the  Con-  ently  overlooked  the  fact  that  he  was  at- 
stitntion  of  the  United  States.  titled  to  such  credit,  which  amounted  to  a 
SftT]  'Twenty-eight  cases  are  enumerated,  total  of  one  hundred  and  thirty-eight  days, 
and  it  Is  alleged  that  the  board,  since  the  and  that  therefore  his  sentence  had  actually 
deeiaion,  haa  continued  the  practice.  expired  before  bis  application  for  parole. 
Plaintiff  in  error  alleged  the  illegality  of  The  petition  was  denied  without  opinion. 
Us  imprisonment  as  follows:  (1)  His  min-  and  it  is  left  indeSnite  upon  what  ground, 
imum  sentence  had  expired  at  the  time  the  — whether  the  court  entertained  Tiews  ad- 
board  received  and  acted  upon  his  appljca-  verse  to  pUintiff  in  error's  on  the  Federal 
tion  for  parole,  and  the  order  of  release  questions,  or  whether  it  considered  that  its 
waa  a  valid  warrant  or  instrument  for  hia  former  decision  determined  his  rights; 
dlaehai^e.  (2)  Tbe  board  had  no  power  whether,  as  a  matter  of  procedure,  a  re- 
t«  vacate  it,  or,  if  it  had  such  power,  it  hearing  was  his  remedy,  or  whether  the  new 
waa  only  upon  notice.  (3)  The  parole  law,  claim  of  "good  time"  allowance  was  unten- 
aa  enforced,  discriminates  against  him,  and  able  under  the  sUtute.  In  such  situation 
denies  him  the  equal  protection  of  the  laws  ""7  "•  conjecture  upon  which  ground  the 
guaranteed  by  the  Uth  Amendment  to  the  """rt  decided,  and  by  conjecture  acquire 
Conatitution  of  the  United  SUtes.  (8)  The  jurisdiction  to  review  the  judgment  of  the 
vacating  of  his   parole  waa  a   violation   of  court? 

the  due  procesa  cUuse  of  that  amendment.  I"  Eustis  v.  Bolles.  160  U.  S.  381,  37  L. 
(7)  He  was  not  guilty  of  any  violation  of  ^-  ""'  ^*  Sup.  Ct.  Rep.  131,  it  Is  decided 
his  parole.  (8)  The  reasons  given  in  his  t***'  "•'«»  '*>"■«  '■  ■  Federal  and  stat«  ques- 
former  petition  were  repeated  and  relied  on.  '■<">  1"  the  case,  and  the  latter  is  sufaeient 
It  is  not  necessary  to  set  forth  the  «-  *»  ausUin  the  judgment,  this  court  will  sot 
hlbita  to  the  petition.  They  are  sufficiently  r«»'™  *•"  judgment,  and  the  logical  oourse 
indicated  in  the  petition.  The  board's  ac-  >■  **■  dismiss  the  writ  of  error.  Bat  we 
tlon  in  vacating  tbe  parole  was  induced  by  ™"y  ^^  P«t  *•  '"'"  "*>**  poinU  may  have 
a  communication  made  to  it  by  the  prose-  '*^"  raised  and  what  wss  decided;  in  other 
cuting  officer  of  the  county,  aUting  the  cir-  words,  whether  the  state  court  rested  iU 
cumsUnces  of  the  crime  for  which  Adams  decision  upon  a  Federal  ground  or  upon  aa 
was  convicted.  They  sre  not  important,  independent  ground.  If  the  latter  be  con- 
however,  to  the  legal  propositions  involved,  tended,  then  it  must  appear  that  such 
and  even  to  a  consideration  of  the  latter  a  ground  waa  a  good  and  valid  one,  sufficient 
queation  of  Jurisdiction  is  interposed.  *"  sustain  the  judgment.  Klinger  v.  Mis- 
It  will  be  observed  that  the  questions  in  *""'''•  "  ^»"-  257,  263,  20  L.  ed.  63S,  637. 
the  second  petition  (that  under  consider-  Otherwise,  'as  was  said  In  NeilsontSIl* 
ation)  are  the  same  aa  those  presented  in  ^'  I^K<>".  '2  How.  98,  110,  13  L.  ed.  909, 
the  flrst  In  both,  local  and  Federal  ques-  ^^^'  "counsel  might  raise  on  the  record  some 
tions  appear.  We  say  Federal  questions,  P"'"'  "'  '"™'  '*"'  •'O'"^'*'"  erroneous,  and 
for  at  leaat  there  are  claims  in  words  under  "W**.  that  the  court  below  may  have 
th.  Constitution  of  the  United  States.  They  l^^V!^  J.^^^P"™*  V"""" '^  ^*  .**:^ 
i^p^i  upon  two  propositions-(l)  If  the  '""'  ",m '-.""'T  !"1^°""^  ^  °°* J^ 
.  iT  ,  .  ^  .  I  ;  ".""'  snd  valid,  it  will  not  be  presumed  that  the 
todatermlnate  sentence  act  be  construed  as  judgment  wss  based  upon  it  See  aUo  M.- 
givlng  the  advisory  bosrd  power  to  annul  pjj^  ,  ^^^^  g  ^^,1  jjq^  1»  L  ed.  SM. 
the  pMoU  without  notice,  it  violates  the  n^  however,  the  state  queation  h«™  that 
doe  praoeas  clause  of  the  Constitution  of  quality,  and  there  be  uncerUinty  as  to  tbe 
the  Unit«i  SUtes.  (2)  The  parole  aa  en-  ground  of  decUion,  this  court  will  not  as- 
forod  denies  plaintiff  in  error  the  equal  nime  Jurisdictiou.  Dibble  v.  Bellingbam  Bay 
pnttatiaa  of  the  Uw.  Land  Co.  1S3  U.  8.  83,  S9,  it  Lu  ed.  TS,  74, 
»SgJ  *GjmBtliig  for  tha  time  being  ttWt  18  Buf.  Ct.  Rep.  939;  Allen  v.  Arguimb«u, 
»««  SI*  17.  8. 
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198  U.  S.  149,  49  L.  ed.  990,  25  Sup.  Ct. 
Rep.  622. 

In  Commercial  Bank  v.  Rochester,  15 
Wall.  639,  21  L.  ed.  117,  a  suit  was  brought 
to  recover  a  tax  charged  to  have  been  il- 
legally levied  and  collected  upon  the  capital 
stock  of  the  bank  alleged  to  have  been  in- 
vested in  United  States  bonds.  The  case 
was  dismissed  for  want  of  jurisdiction.  We 
said,  by  Mr.  Justice  Miller:  "It  has  been 
so  often  held  by  this  court,  that  the  ques- 
tion on  which  the  plaintiff  in  error  relies 
to  give  it  jurisdiction  must  appear  to  have 
been  decided  by  the  state  court,  that  it  has 
become  one  of  the  settled  principles  on  that 
subject."  And  further:  "It  is  said  in  this 
case  that  the  court  [state  court]  must  have 
decided  in  favor  of  the  validity  of  the  tax, 
which  it  is  conceded  would  have  given  this 
court  jurisdiction.  But  this  does  not  ap- 
pear, either  affirmatively  or  by  necessary 
intendment.  For  the  case  may  have  been 
decided  on  the  form  of  the  remedy  which 
the  practice  in  the  state  courts  required  the 
plaintiff  to  adopt,  or  on  the  technical  in- 
sufficiency of  the  pleading.  In  this  uncer- 
tainty of  the  record  as  an  indication,  we 
might,  without  going  further,  dismiss  the 
case  on  that  ground."  It  was  objected  that 
the  state  decision  precluded  the  view  that 
the  case  was  decided  on  the  local  rules  of 
pleading,  to  which  it  was  replied  that  the 
state  court  was  the  proper  tribunal  to  de- 
cide the  question,  and  that  we  were  not 
authorized  to  say  that  the  court  did  not  de- 
cide it  correctly,  or  that  it  made  any 
S60]decision  'adverse  to  the  exemption  of 
the  securities  of  the  United  States  from 
state  taxation. 

In  Mississippi  &  M.  R.  Co.  v.  Rock,  4 
Wall.  177,  18  L.  ed.  381,  and  Phcenix  Ins. 
Co.  V.  Thb  Treasurer  (Phoenix  Ins.  Co.  v. 
Gardiner)  11  Wall.  204,  20  L.  ed.  112,  there 
was  a  possibility  of  two  grounds  of  decision, 
Federal  and  local,  and  this  court  declined 
to  review  the  judgments.  See  also  Todd  v. 
Daniel,  16  Pet.  521,  10  L.  ed.  1054. 

In  Bachtel  v.  Wilson,  204  U.  S.  36,  41,  42, 
51  L.  ed.  357,  359,  360,  27  Sup.  Ct.  Rep. 
243,  we  said,  by  Mr.  Justice  Brewer,  that 
before  we  can  pronounce  a  judgment  of  a 
state  court  to  be  "in  conflict  with  the  Fed- 
eral Constitution,  it  must  be  made  to  ap- 
pear that  its  decision  was  one  necessarily 
in  conflict  therewith,  and  not  that  possibly, 
or  even  probably,  it  was."  The  case  in- 
volved the  consideration  of  a  state  statute 
which  presented  two  questions,  one  of 
which,  at  least,  presented  no  matter  of  a 
Federal  nature,  and  in  respect  to  each  of 
which  something  might  be  said  one  way  and 
the  other,  and  until  it  was  shown  what  the 
supreme  court  did  in  fact  decide,  it  was  im- 
B7  L.  ed. 


possible  to  hold  that  the  section  as 
construed  by  it  was  in  conflict  with  the  Fed- 
eral Constitution.  Under  these  circum- 
stances it  was  held  that  this  court  had  no 
jurisdiction,  and  the  writ  of  error  was  dis- 
missed. Johnson  v.  Risk,  137  U.  S.  300, 
34  L.  ed.  683,  11  Sup.  Ct.  Rep.  Ill,  was 
cited.  No  opinion  was  given  by  the  state 
court  in  Bachtel  v.  Wilson,  nor  in  the  cited 
case.  In  neither  case,  therefore,  did  the 
record  disclose  the  specific  ground  upon 
which  the  court  proceeded.  In  such  case, 
we  said  in  Johnson  v.  Risk,  by  Mr.  Chief 
Justice  Fuller,  that  when  the  application 
of  a  state  statute  in  a  matter  purely  local 
was  involved,  if  a  plaintiff  in  error  wished 
to  claim  that  the  cause  was  disposed  of  by 
the  decision  of  a  Federal  question,  he 
should  obtain  the  certificate  of  the  supreme 
court  to  that  effect,  or  the  assertion  in  the 
judgment  that  such  was  the  fact.  De- 
Saussure  v.  Gaillard,  127  U.  S.  216,  32  L. 
ed.  125,  8  Sup.  Ct.  Rep.  1053,  was  adduced 
as  deciding  that  to  give  this  court  juris- 
diction of  a  writ  of  error  to  a  state  court  it 
must  appear  affirmatively  not  only  that  a 
Federal  'question  was  presented  for[S61 
decision,  but  that  its  decision  was  neces- 
sary to  the  determination  of  the  cause,  and 
that  it  was  actually  decided,  or  that  the 
judgment  as  rendered  could  not  have  been 
rendered  without  deciding  it. 

The  rule  is  a  salutary  one  in  view  of  the 
different  jurisdictions  of  the  state  courts 
and  of  this  court.  It  leaves  in  both  the  full 
plentitude  of  their  powers.  It  permits  no 
evasion  by  the  state  court  of  the  responsi- 
bility of  determining  the  Federal  question 
if  necessary  to  be  determined;  it  permits 
no  assumption  by  this  court  of  jurisdiction 
to  review  the  decision  of  local  questions. 
The  sufficiency  of  the  local  question  to  sus- 
tain the  judgment  rendered,  and  the  neoea- 
sity  for  the  determination  of  the  Federal 
question  necessarily  we  have  to  consider, 
but,  as  was  said  in  Johnson .  v.  Risk: 
"Where  a  defense  is  distinctly  made,  rest- 
ing on  local  statutes,  we  should  not,  in 
order  to  reach  a  Federal  question,  resort  to 
critical  conjecture  as  to  the  action  of  the 
court  in  the  disposition  of  such  defenae." 
And,  of  course,  the  principle  is  applicable 
whether  the  question  is  presented  as  a 
ground  of  defense  or  a  ground  of  action. 

It  certainly  cannot  be  said  that  in  the 
case  at  bar,  the  supreme  court  had  not 
grounds  of  decision  based  on  the  local  law, 
whether  considered  substantively  or  admlft* 
istratively.  The  "good  time"  law  and  the 
indeterminate  sentence  law  were  enaeted  tt 
different  times.  Whether  the  former  Is 
part  of  the  latter  is  a  state  question,  mad 
whether  the  supreme  cfi»>rtt  \^  ^vs^^s^  Vn^ 
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iha  prcMiit  CM*  eontntrr  to  it*  ruling  tn  i 
prior  cmae  mar  or  m>f  not  be  tniB.  And 
tigtin,  it  la  ft  atat*  qneation  whether  tiu 
"good  tinuf  Uw  applies  to  the  minimnn: 
■entcnoe  impoted,  wbicb,  it  ii  coQteuded  b] 
defendant  in  error,  la  fixed  and  certain,  not 
eobjeot  to  diminution,  |  6  of  the  Indoter 
minata  lantence  act  proTidlng  that  "prU- 
onns  Older  the  proviaioiu  of  this  act  ahall 
b«  eligible  to  parol  after  tlie  expiration  ol 
tlielr  mlnlmnni  term  of  ImprUonmmt,  ami 
^laonera  who  have  been  twice  pTerionslj 
Sll]eonTleted  *of  a  felonj  ehall  not  be  el- 
igible to  a  parol*."  In  other  worda  it  li 
contended  that  the  reduction  for  "good  time" 
ibonld  be  only  from  the  maximnm  term, 
tliat  being  the  lentence  referred  to  in  the 
"good  time"  law,  which  provides :  "Everj 
eoavlet  who  ihall  have  no  infraction  of  the 
mlea  of  the  prlaon  or  the  lawe  of  the  state 
rworded  against  him  shall  be  entitled  to  a 
ledootion  from  his  sentence,"  etc  It  has 
been  determined  in  other  jurisdictions  tliat 
the  "f'™"'"  term  constitutes  the  sentence, 
See  Be  Spencer,  288  U.  S.  692,  ante,  1010, 
at  Sop.  Ct  Bep.  TOQ;  Com.  t.  Brown,  167 
Haas.  144,  40  N.  E.  li  OUver  v.  Oliver,  169 
UaM.  SBZ,  48  N.  B.  84S.  In  flnpport  of  the 
oontcntion  that  the  indeterminate  lentenoe 
Imr  uid  Ita  provision  tor  parole  did  not  in 
anj  way  repeal  or  modifj  the  good  time 
law,  plaintiff  in  error  cites  the  last  clause 
d  I  8,  which  reads  as  follows: 

"The  convict  so  paroled  while  at  Urge 
shall  be  deemed  to  be  still  serving  the  sen- 
tence Imposed  npon  him,  and  shall  be  en- 
titled to  good  time  the  same  as  if  confined 
in  prison." 

On  the  assumption  made,  the  query  yet 
ranaiiu,  To  what  sentence  is  the  good  time 
to  applyl  We  have  seen,  the  supreme  court 
has  decided  that  a  convict  cannot  tie  paroled 
until  his  minimum  sentence  has  expired ;  and 
that  good  time  does  not  apply  to  the  mini- 
mnm  sentence  receives  support  from  the 
fact  that  neither  the  counsel  for  the  partiea, 
nor  the  court,  upon  the  first  petition, 
thought  of  the  constmetion  plaintiff  in 
error  now  urgee  for  the  "good  time"  Uw 
and  Its  operation  to  rednee  his  minimnm 
sentence.  We  are  not  required  to  resolve 
the  dispute.  We  have  stated  the  respeotive 
ecmtentions  of  the  parties  to  show  that 
there  were  substantial  local  questiena  In 
tlie  ease  upon  which  tlie  supreme  court  may 
have  decided  it 

It  follows,  therefore,  upon  the  authority . 
of  tb«  eases  which  we  have  cited,  that  the 
writ  ot  error  must  be  dismissed.  j 
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(See  8.  a  Beporter^  ed.  SflS-STS.) 


An  award  to  the  owner  of  on*  of  many 
parcels  of  land  taken  by  eminent  domain 
for  a  site  for  a  reservoir  for  a  mnnieipal 
water  supply  cannot  he  said  to  deny  dnt 

Srooeas  of  law,  wbare  made  without  preju- 
ice,  in  due  form,  and  after  full  bearing, 
because  the  eommiasionera  and  eotirta  re> 
fuse  to  take  into  consideration  the  value  of 
the  land  as  part  of  a  natural  rsMrririr  aite. 
[For  Dtbar  cest&  ■••  ConitltuaaBa]  I«w,  IV.  C 
4,  to  Dlfot  Bop.  CL  180B.] 

[No.    IS-l 

Argued  and  aobmltted  Novanber  8,  UIX. 
Decided  June  S,  »1S. 

IN  BBBOB  to  the  Supreme  Court  «(  tb* 
State  of  New  YoA  in  and  for  tba  Coun- 
ty of  Ulster,  In  that  sUte,  to  review  a  Judg- 
ment entered  pursuant  to  the  ■'■■■dat*  of 
the  Court  of  Appeal*  of  that  atata,  which 
affirmed  a  judgment  of  the  AppeUato  Divi- 
sion, Supreme  Court,  Third  Department. 
which  had  In  tnm  affirmed  a  final  order  el 
the  Supreme  Court,  confirming  «  npovt  e< 
commissioners  of  ^praiaal  in  smlnnnt  do- 
main proceedings.    AlBrmed. 

See  same  eass  below  in  appelUI*  dlvidon, 
180  App.  Div.  SCO,  114  N.  T.  Snpp.  ffTlt  In 
court  of  appeals,  IBS  K.  T.  STS,  U  N.  K. 
U32. 
The  (aets  ars  stated  In  the  opinion. 
Mr.  Bdward  A.  Alexander  argued  tha 
cause,  and,  with  Messrs.  George  Gordon 
Battle,  3.  J.  Darlington,  and  Jerona  H. 
Buck,  filed  a  brief  for  pUintiff  in  arrori 

The  commissioners  of  appraisal,  and  tho 
:ourts  of  the  state  of  New  York,  eonflaeated 
the  olaimanfa  property  in  entirely  exelnd- 
ing  from  consideration,  as  an  alemeat  of 
ralue,  Its  adaptability  for  use  as  part  of  a 
reservoir  lite. 

Missouri  k  B.  Blver  Boom  Co.  t.  Pat- 
lenon,  M  U.  S.  40S,  ES  L.  ed.  E06:  8  Sedgw. 
Damages,  1 1075i  Louisville,  N.  O.  ft  T.  B. 
y>.  V.  Ryan,  04  Hiss.  S»,  8  So.  171;  Seattle 
fc  M.  E.  Co.  V.  Murphine,  4  Waah.  468,  W 
Pac  720;  Re  SUten  Island  R  Co.  10  H.  T. 
3.  R  SB3;  Russell  v.  8L  Paul,  M.  *  M. 
IL  Do.  S3  Hlnn.  210,  &S  N.  W.  S7B;  Saaltary 
»8t.  T.  Loughraa,  IflO  m.  S80,  U  H.  B.  tU} 
IfcQroarty  v.  Lehigh  Valley  Ooal  On.  US 

Pa.  n,  81,  Atl.  S70;  Payne  v.  Kaaaaa  *  A. 

Valley  R.  Co.  46  Fed.  B48;  A^fsktag  Mfg. 

Co.  V.  Worcester,  SO  N.  H.  822;  Harwood  T. 

VTest  Bandolfh,  84  Vt  41,  M  Aa  Wi  Oaid- 
««•  U.  B, 
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ner  ▼.  Brooklinc^  1S7  Maaa.  308;  ConneM  t. 
Com.  184  Mass.  641,  60  N.  E.  841;  Gage  ▼. 
Judaon,  111  Fed.  368;  Hooker  t.  Montpelier 
ft  W.  River  R.  Co.  82  Vt,  48,  10  Atl.  776; 
Re  QHtoj,  85  Hon,  424,  82  N.  Y.  Supp. 
801;  Great  FaUs  Mfg.  Co.  v.  United  Statea, 
16  Ct.  Gl.  160,  affirmed  in  112  U.  S.  646,  28 
L.  ed.  846,  6  Sup.  Ct.  Rep.  306;  Cripp,  Com- 
penaation,  4th  ed.  p.  108. 

The  New  York  state  oourta  hold  that  an 
award  moat  be  so  inadequate  that  it  ia 
allocking  to  the  aenae  of  justice,  before  they 
will  aet  it  aside. 

Re  Forty-Bighth  Street,  10  App.  DIt.  602, 
46  N.  Y.  Supp.  311;  Long  laland  R.  Co.  ▼. 
Reilly,  80  App.  Dir.  166,  85  N.  Y.  Supp.  876. 

This  rule  haa  been  adopted  by  the  New 
York  state  oourta,  in  the  face  of  the  ex- 
preaa  language  of  both  the  state  and  the 
United  States  Constitutions,  that  wherever 
a  man  is  deprived  of  his  property  by  the 
public  he  must  receive  ''just  compensation" 
therefor. 

Everything  which  the  plaintiff  in  error 
offered  to  prove  before  the  commissioners 
of  appraiaal  must  be  regarded  as  having 
been  proved. 

Higgina  v.  Eagleton,  166  N.  Y.  466,  60  N. 
B.  287;  Place  v.  New  York  C.  ft  H.  R.  R. 
Co.  167  N.  Y.  347,  60  N.  E.  632;  Waldron 
V.  Fargo,  170  N.  Y.  130,  62  N.  E.  1077;  Sund- 
heimer  v.  New  York,  176  N.  Y.  406,  68  N.  E. 
S67,  16  Am.  Neg.  Rep.  137. 

The  owner  is  entitled  to  have  the  value 
of  his  property  considered  with  reference  td 
its  adaptability  for  any  and  all  uses  to 
which  it  may  be  devoted,  and  if,  by  reason 
of  its  surroundings,  or  its  natural  advan- 
tagea,  or  its  artificial  improvementa,  or  its 
intrinsic  character,  it  is  practically  adapted 
to  aome  particular  uae,  all  the  circum- 
atancea  which  make  up  its  adaptability  may 
be  shown,  and  the  fact  of  such  adaptability 
may  be  taken  into  consideration  in  estimat- 
ing the  compensation. 

Lewis,  Em.  Dom.  §470. 

In  aacertaining  the  value  of  property 
taken  for  a  public  use,  all  the  capabilities 
of  the  property,  and  the  uses  to  which  it 
may  be  applied,  or  for  which  it  is  adapted, 
are  to  be  considered,  and  not  merely  the 
condition  which  it  is  in  at  the  time  and  the 
use  to  which  it  is  then  applied  by  the  owner. 

Syracuse  v.  Stacey,  46  App.  Div.  264,  6} 
N.  Y.  Supp.  166;  Re  Furman  Street,  17 
Wend.  640;  College  Point  v.  Dennett,  6 
Thomp.  ft  C.  217;  Re  State  Reservation,  37 
Hunt,  666;  Re  Union  Eler.  R.  Co.  66  Hun, 
163,  7  N.  Y.  Supp.  863;  Re  Daly,  72  App. 
Div.  306,  76  N.  Y.  Supp.  28. 

The  proposed  testimony  offered  and  re- 
jected by  the  atate  courta  ia  not  apecula- 
tlva. 

Hiaaissippi  ft  R.  River  Boom  06.  T.  Pat-' 
67  li.  td. 


terson,  08  U.  S.  403,  26  L.  ed.  206;  Ba  GU- 
roy,  86  Hun,  426, 32  N.  Y.  Supp.  801 ;  Blaka 
V.  Griawoldi  103  N.  Y.  436,  0  N.  E.  484,  18 
Am.  ft  Eng.  Enc.  Law,  2d  ed.  484;  Chandler 
V.  Jamaica  Pond  Aqueduct  Corp.  125  Kaaa. 
544;  Lake  Shore  ft  M.  S.  R.  Go.  v.  Chi- 
cago ft  W.  L  R.  Co.  100  HI.  83;  Read  v. 
Barker,  30  N.  J.  L.  378,  32  N.  J.  L.  477} 
Lowell  V.  Middlesex  County,  146  Maaa.  403, 
16  N.  E.  8;  Warren  v.  Spencer  Water  Go.  143 
Biass.  166,  0  N.  E.  627. 

The  aavings  accruing  to  the  condemning 
party  by  taking  the  particular  land  in  qnea« 
tion,  in  preference  to  other  land  of  a  aimilar 
character,  which  savings  would  accrue  to 
any  person  using  the  land  for  the  same  pur* 
poaea,  must  be  taken  into  consideration,  aa 
competent  evidence  of  the  market  value  of 
the  property. 

Mississippi  ft  R.  River  Boom  Go.  t.  Pat- 
terson, 08  U.  S.  403,  26  L.  ed.  206;  Great 
Falls  Mfg.  Co.  V.  United  States,  16  Gt  GL 
160,  affirmed  in  112  U.  S.  645,  28  L.  ed. 
846,  6  Sup.  Ct.  Rep.  306;  Re  Brookfield,  176 
N.  Y.  138,  68  N.  E.  138;  Currie  v.  Waverly 
ft  N.  Y.  Bay  R.  Co.  62  N.  J.  L.  304,  It  Am. 
81  Rep.  462,  20  Atl.  56;  Re  Googh  [1004] 
1  K.  B.  417,  73  L.  J.  K.  B.  N.  S.  228,  88 
J.  P.  220,  62  Week.  Rep.  552,  00  L.  T.  N.  8. 
43,  20  Times  L.  R.  170;  Seattle  ft  M.  R. 
Co.  V.  Murphine,  4  Wash.  448,  30  Pac.  720. 

It  ia  the  potentialitiea  of  a  given  pieoa 
of  property,  both  developed  and  underal- 
oped,  which  oonatitute  its  chief  element  of 
value. 

Langdon  v.  New  York,  133  N.  Y.  628,  81 
N.  E.  08. 

Not  only  ia  the  property  fai  the  eaaa  al 
bar  available  and  adaptable,  bot  it  haa  a 
preaent  intrinsic  value,  inherent  in  the  prop- 
erty itself,  and  capable  of  proof. 

Gearhart  v.  Clear  Spring  Water  Go.  808 
Pa.  202,  51  Atl.  801. 

While  a  difference  in  the  number  of  the 
ownera  may  make  a  difference  in  the  valna 
of  the  property,  because  it  would  ooat  a 
purchaaer  more  money  to  obtain  the  prop- 
erty from  a  larger  number  of  owners,  surely 
there  can  ba  no  difference  in  principle 
whether  there  are  two  owners,  ten  ownerst 
or  two  tbovaand  owners.  If  there  is  aneh 
a  differenea  In  principle,  where  will  the 
courta  draw  the  line?  If  a  large  part  of 
the  bed  of  Lake  Gilead  had  been  owned  by 
five  thooaand  ownera,  instead  of  by  ilva 
owners,  would  the  caae,  as  a  matter  of  Uw^ 
have  been  dlffarentT  This  question  anawara 
itself.  Such  a  distinction  haa  been  termad 
by  the  hii^iaat  court  of  California  to  ba 
ridiculoua. 

San  Diego  Land  ft  Town  Go.  v.  Neale^  7S 
Cal.  63,  8  LJLA.  83,  80  Pae.  878.  See  alM 
Rankin  t.  HjKrAimfitios^i  \^^ 
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L.RA.(N.8.)  019,  118  Am.  St.  Rep.  1050,  62 
S.  E.  566. 

Market  value  ia  not  always  the  true  meas- 
ure of  just  compensation. 

Sargent  ▼.  Merrimac,  196  Mass.  171,  11 
LJEtJi.(N.S.)  996,  124  Am.  St.  Rep.  528,  81  N. 
£.  970;  Sloan  v.  Baird,  162  N.  Y.  330,  56 
N.  E.  762;  Re  New  York,  L.  &  W.  R.  Co. 
27  Hunt,  116;  Re  Furman  Street,  17  Wend. 
648;  Daly  t.  Smith,  18  App.  Div.  197,  45 
N.  Y.  Supp.  785. 

The  adaptability  of  land  for  use  as  a 
reservoir  or  for  water  purposes  has  been 
taken  into  consideration  as  an  element  of 
value  of  such  land  in  a  number  of  well-de- 
cided and  carefully  considered  cases,  both 
in  Qreat  Britain  and  in  the  United  States. 

Cripp,  Compensation,  4th  ed.  p.  108;  Re 
Qilroy,  85  Hun,  424,  32  N.  Y.  Supp.  891, 
Mississippi  k  R.  River  Boom  Co.  v.  Pat- 
terson, 98  U.  S.  403,  26  L.  ed.  206;  Re  Daly, 
72  App.  Div.  396,  76  N.  Y.  Supp.  28;  Re 
Gough  [1904]  1  K.  B.  417,  73  L.  J.  K.  B. 
N.  8.  228,  68  J.  P.  229,  52  Week.  Rep.  552, 
90  L.  T.  N.  S.  43,  20  Times  L.  R.  179;  Col- 
lege Point  V.  Dennett,  5  Thomp.  k  C.  217; 
Gearhart  ▼.  Clear  Spring  Water  Co.  supra; 
Mississippi  k  R.  River  Boom  Co.  ▼.  Patter- 
son, 98  U.  S.  403,  25  L.  ed.  206. 

The  fact  that  the  plaintiff  in  error  did 
not  or  could  not  alone  use  his  property  as  a 
reservoir  site  does  not  deprive  that  prop- 
erty of  its  value  as  a  reservoir  site,  or  a 
portion  of  a  reservoir  site. 

Mississippi  k  R.  River  Boom  Co.  v.  Pat- 
terson, 98  U.  S.  403,  25  L.  ed.  206;  Qreat 
Falls  Mfg.  Co.  V.  United  States,  16  Ct. 
CL  160;  Chicago,  N.  W.  R.  Co.  v.  Chicago 
k  E.  R.  Co.  112  111.  609;  Hooker  v.  Mont- 
pelier  k  W.  River  R.  Co.  62  Vt.  49,  19  Atl. 
776;  Little  Rock  Junction  R.  Co.  v.  Wood- 
ruff, 49  Ark.  381,  4  Am.  St.  Rep.  51,  6  S. 
W.  792;  Mississippi  River  Bridge  Co.  ▼. 
Ring,  68  Mo.  491. 

The  fact  that  the  plaintiff  in  error  was 
the  owner  of  only  a  part  of  the  reservoir 
site  does  not  prevent  that  element  of  value 
being  considered.  It  only  goes  to  the  weight 
that  should  be  given  to  the  evidence,  and 
the  amount  that  should  be  allowed  for  this 
element  of  value. 

Re  Gilroy,  85  Hun,  424,  32  N.  Y.  Supp. 
891 ;  Re  Tynemouth,  67  J.  P.  425,  19  Times 
L.  R.  630,  89  L.  T.  N.  S.  659;   San  Diego< 
Land  k  Town  Co.  v.  Neale,  78  CaL  63,  3 
LJUL.  88,  20  Pac.  372. 

The  use  to  which  property  can  be  put,  and 
the  value  of  such  use,  constitute  property; 
and  condemning  property,  without  consider- 
ing as  a  part  of  the  compensation  to  be 
awarded  therefor  such  use,  or  the  value  of 
mieh  UBe,  or  permitting  the  owner  to  give 
mridunee  thereof,  If    depriving    the  o^niaT\ 


thereof  of  his  property  without  du«  process 
of  law. 

Yesler  v.  Washington  Harbor  Line,  146 
U.  S.  646,  36  L.  ed.  1119,  13  Sup.  Ct.  Rep. 
190;  People  ez  rel.  Witherbee  v.  Essex 
County,  70  N.  Y.  234. 

It  is  not  due  process  of  law,  where  the 
courts  apply  a  rule  of  law  in  absolute  dis- 
regard of  the  right  to  just  compensation. 

Chicago,  B.  k  Q.  R.  Co.  v.  Chicago,  166 
U.  S.  226,  41  L.  ed.  979,  17  Sup.  Ct.  Rep. 
581 :  A.  Backus  Jr.  k  Sons  v.  Fort  Street 
Union  Depot  Co.  169  U.  S.  657,  565,  42  L. 
ed  853,  857,  18  Sup.  Ct.  Rep.  445. 

Eminent  domain  statutes  are  construed 
most  strictly  against  the  condemning  party. 

Appleby  v.  Buffalo,  221  U.  S.  524,  531, 
55  L.  ed.  838,  841,  31  Sup.  Ct.  Rep.  699; 
Twining  v.  New  Jersey,  211  U.  a  78,  91,  53 
L.  ed.  97,  102,  29  Sup.  Ct.  Rep.  14;  Ray- 
mond V.  Chicago  Union  Traction  Co.  207 
U.  S.  20,  35,  36,  52  L.  ed.  78,  87,  28  Sup.  Ct. 
Rep.  7,  12  Ann.  Caa.  757;  Londoner  v.  Den- 
ver, 210  U.  S.  373,  386,  52  L.  ed.  1103,  1112, 
28  Sup.  Ct.  Rep.  708;  Chicago,  B.  &  Q.  R. 
Co.  V.  niinois,  200  U.  S.  661,  50  L.  ed.  596, 
26  Sup.  Ct.  Rep.  341,  4  Ann.  Cas.  1175; 
Atlantic  Coast  Line  R.  Co.  v.  North  Caro- 
lina Corporation  Commission,  206  U.  S.  1, 
20,  26,  51  L.  ed.  933,  942,  945,  27  Sup.  Ct 
Rep.  585,  11  Ann.  Cas.  398;  Old  Wayne  Mut 
L.  Asso.  V.  McDonough,  204  U.  S.  8,  22,  51 
L.  ed.  345,  351,  27  Sup.  Ct.  Rep.  236;  Mis- 
souri, K.  k  T.  R.  Co.  V.  Elliott,  184  U.  S. 
530,  46  L.  ed.  673,  22  Sup.  Ct.  Rep.  446; 
Madisonville  Traction  Co.  v.  Bernard  Min. 
Co.  196  U.  S.  239,  252,  49  L.  ed.  462,  467,  25 
Sup.  Ct.  Rep.  251;  Tindal  v.  Wesley,  167 
U.  S.  204,  222,  42  L.  ed.  137,  143,  17  Sup. 
Ct.  Rep.  770;  Tullock  v.  Mulvane,  184  U.  S. 
497,  46  L.  ed.  657,  22  Sup.  Ct.  Rep.  372. 

The  capabilities  of  the  property  of  the 
plaintiff  in  error,  its  adaptability  and  avail- 
ability for  use  as  part  of  a  reservoir  site, 
constitute  commercial  value  and  property. 
The  term  "property"  means  the  right  to  use, 
exercise  dominion  over,  and  dispose  of, 
some  particular  thing  or  object.  Property 
means  ownership,  the  exclusive  right  of  a 
person  to  freely  use,  enjoy,  and  dispose 
of  any  object,  whether  real  or  personal. 

Hamilton  v.  Rathbone,  175  U.  S.  421,  44 
L.  ed.  222,  20  Sup.  Ct  Rep.  155;  Babooek  v. 
Buffalo,  56  N.  Y.  268;  Re  Jacobs,  98  N.  Y. 
98,  60  Am.  Rep.  636;  affirming  33  Hun,  874. 

Mr.  Louis  O.  White  submitted  the  cause 
for  defendant  In  error.  Messrs.  William 
McM.  Speer  and  Archibald  R.  Watson  were 
on  the  brief: 

The  New  York  courts  decided  correctly. 

Re  Simmons,  130  App.  Div.  850,  114  M. 
Y.  Supp.  571;  Black  River  &  M.  R.  Go. 
^,  B%xiLix4,  ^  Hnn,  104. 
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Just  compeuBation  to  th«  owner  whose 
property  has  been  taken  for  public  purposes 
is  to  be  measured  by  what  the  owner  lost, 
and  not  by  what  the  taker  hat  gained. 
Imaginary  uses  or  speculatiTe  values  are  to 
be  excluded. 

Boston  Chamber  of  Commerce  ▼.  Boston, 
217  U.  S.  189,  64  L.  ed.  726,  80  Sup.  Ct.  Rep. 
459;  Monongahela  Nav.  Co.  ▼.  United  States, 
148  U.  S.  312,  343,  37  L.  ed.  463,  474,  13 
Sup.  Ct.  Rep.  469;  Chicago,  B.  ft  Q.  R.  Co. 
T.  Chicago,  166  U.  S.  226,  260,  41  L.  ed.  979, 
989,  17  Sup.  Ct.  Rep.  681 ;  Bauman  v.  Ross, 
167  U.  S.  648,  42  L.  ed.  270,  17  Sup.  Ct.  Rep. 
966;  Five  Tracts  of  Land  ▼.  United  States, 
41  C.  C.  A.  680,  101  Fed.  661 ;  United  States 
▼.  Seufert  Bros.  Co.  78  Fed.  620. 

This  court  will  regard  as  coneluslTe  the 
construction  placed  upon  the  state  statute 
by  the  courts  of  the  state  of  New  York. 

Boston  Chamber  of  Commerce  ▼.  Boston, 
217  U.  S.  189,  64  L.  ed.  726,  30  Sup.  Ct. 
Rep.  469;  Maiorano  t.  Baltimore  &  0.  R. 
Co.  213  U.  S.  268,  63  L.  ed.  792,  29  Sup. 
Ct.  Rep.  424;  A.  Badnis  Jr.  k  Sons  ▼.  Fort 
Street  Union  Depot  Co.  169  U.  S.  667,  42 
L.  ed.  863,  18  Sup.  Ct.  Rep.  445;  Burgess  t. 
Seligman,  107  U.  S.  20,  27  L.  ed.  369,  2  Sup. 
Ct.  Rep.  10. 

Mr.  Justice  Holmea  deliyered  the  opinion 
of  the  court: 

This  is  a  proceeding  for  the  taking  of 
land  to  be  used  for  a  reservoir  to  secure  an 
additional  supply  of  water  for  the  city  of 
New  York.  Commissioners  were  appointed, 
as  provided  by  the  Constitution  of  the  state, 
to  ascertain  the  compensation  to  be  paid. 
Land  belonging  to  the  plaintiff  in  error,  Me- 
Govem,  was  among  the  many  parcels  taken, 
and  the  question  brought  here  arises  on 
the  refusal  of  the  commissioners  to  admit 
certain  evidence  as  to  the  exceptional  value 
of  the  land  for  a  reservoir  site,  the  exclu- 
sion of  which,  it  was  alleged,  had  the  effect 
of  depriving  McOovem  of  his  property  with- 
out due  process  of  law,  contrary  to  the 
14th  Amendment  of  the  Constitution  of 
the  United  States.  The  offer  of  proof  as 
first  made  embraced  many  facts  and  covers 
six  octavo  pages  of  the  record.  This  was 
rejected,  the  commissioners,  as  we  under- 
stand their  ruling,  considering  it  only  as  a 
unit,  and  as  containing  inadmissible  ele- 
870]ments,  which  probably  it  *did.  The  of- 
fer then  was  made  "to  prove  the  fair  and 
reasonable  market  value  of  this  piece  of 
property,  taking  into  consideration  that  ele- 
ment of  value  which  gives  it  an  enhanced 
value  because  it  is  part  of  a  natural  reser- 
voir site;"  also  "to  prove  the  fair  and  rea- 
sonable value  of  the  Ashokan  reservoir  site 
which  the  city  of  New  York  is  now  con- 
demning," and  that  the  Ashokaa  reMrroir 
3T  L.  ed. 


site  (as  a  whole)  was  the  best  and  most 
available  site  for  the  purpose  of  obtaining 
an  additional  water  supply.  These  offers 
were  enough  to  raise  the  question  discussed^ 
although  the  last  one  was  only  a  reitera- 
tion of  what  was  alleged  in  the  original 
petition  for  the  taking  of  the  land,  and 
stood  admitted  on  the  record.  The  aetion 
of  the  commissioners  was  affirmed  by  the 
courts  of  New  York.  130  App.  Div.  360, 
366,  114  N.  Y.  Supp.  671,  676,  196  N.  Y. 
673,  88  N.  E.  1132. 

The  statute  requires  the  commissioners  to 
determine  "the  just  and  equitable  compen- 
sation which  ought  to  be  made."  If  there 
has  been  any  wrong  done  it  is  due  not  to  the 
statute,  but  to  the  courts  having  made  a 
mistake  as  to  evidence,  or  at  most  as  to 
the  measure  of  damages.  But  of  course  not 
every  judgment  by  which  a  man  gets  less 
than  he  ought,  and  in  that  sense  is  deprived 
of  his  property,  can  come  to  this  court.  The 
result  of  a  judgment  in  trover,  at  least» 
if  satisfied  (Lovejoy  ▼.  Murray,  3  Wall.  1, 
18  L.  ed.  129;  Miller  ▼.  Hyde,  161  Mass. 
472,  26  LJI.A.  42,  42  Am.  St.  Rep.  424,  37 
N.  E.  760),  is  to  pass  property  as  effectually 
as  condemnation  proceedings;  yet  no  one 
would  contend  that  a  plaintiff  could  ooms 
here  under  the  Constitution  simply  beoanse 
of  an  honest  mistake  to  his  disadvantage  ia 
laying  down  the  rule  of  damsges  for  eon- 
version.  If  the  plaintiff  could  bring  sneh 
a  case  to  this  court,  one  might  ask  why  nol 
the  defendant  for  a  mistake  in  the  opposito 
direction  that  will  deprive  him  of  monej 
that  he  is  entitled  to  keep? 

When  property  is  taken  by  eminent  do- 
main, it  equally  is  recognized  that  then 
must  be  something  more  than  an  ordinary 
honest  mistake  of  law  in  the  proceedings 
for  'compensation  before  a  party  can[S71 
make  out  that  the  state  has  deprived  him  of 
his  property  unconstitutionally.  A.  Baekus 
Jr.  k  Sons  V.  Fort  Street  Union  Depot  Co. 
169  U.  8.  667,  676,  676,  42  L.  ed.  863,  861, 
18  Sup.  Ct  Rep.  446.  As  it  is  put  in  the 
case  most  frequently  cited  in  favor  of  the 
right  to  a  writ  of  error,  "we  are  permitted 
only  to  inquire  whether  the  trial  court  pre- 
scribed any  rule  for  the  guidance  of  the 
jury  that  was  in  absolute  disregard  of  the 
company's  right  to  just  eompensation."  And 
again,  the  final  judgment  ii  a  state  ooort 
"ought  not  to  be  held  in  Tiolatlon  of  the 
due  process  of  law  enjoined  by  the  14th 
Amendment  unless  by  the  rulings  upon  qiies- 
tions  of  law  the  company  was  prevented 
from  obtaining  substantially  any  eompeoia- 
tion."  Chicago,  B.  ft  Q.  R.  Co.  ▼.  Chieago, 
166  U.  S.  226,  246,  247,  41  L.  ed.  979,  988, 
17  Sup.  Ct.  Rep.  681;  Appleby  ▼.  Buffalo^ 
221  U.  S.  624,  W\,  tK^%,  ^  \i.  A.  ^'^^  Va.^ 
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Th«  iM'esent  ease,  of  oaune,  does  not  show 
disregard  of  McGovem's  rights,  or  that  he 
was  prevented  from  obtaining  substantially 
any  compensation.  Even  if  the  plaintiff  in 
error  is  right,  it  shows  only  that  the  com- 
missioners and  courts  of  New  York  adopted 
too  narrow  a  view  upon  a  doubtful  point  in 
the  measure  of  damages.  It  hardly  even  is 
so  strong  as  that;  for  the  ruling  of  the 
commissioners  is  not  to  be  taken  as  an  ab- 
stract universal  proposition,  but  the  judg- 
ment concerning  this  particular  case,  found 
1^  men  presumably,  as  the  plaintiff  in  error 
says,  men  of  experience,  who  had  or  were 
free  to  acquire  outside  information  concern- 
ing the  general  conditions  of  the  taking  and 
the  selected  site.  The  plaintiff  in  error 
quotes  authority  that,  probably  for  this  rea- 
son, the  New  York  courts  will  not  set  aside 
an  award  of  such  commissioners  unless  so 
palpably  wrong  as  to  shock  the  sense  of  jus- 
tice. It  is  conceded  'that  the  owner  is  not 
permitted  to  take  advantage  of  the  necessi- 
ties of  the  condemning  party,'  and  it  would 
seem  that  it  well  might  be  that  the  commis- 
sioners regarded  it  as  too  plain  to  be  shaken 
l^  evidence,  on  the  public  facts,  that  the 
S 79] value  of  the  land  for  a  reservoir  *site 
could  not  come  into  consideration  except 
upon  the  hypothesis  that  the  city  of  New 
York  could  not  get  along  without  it,  and 
that  its  only  means  of  acquisition  was  vol- 
untary sale  by  owners  aware  of  the  neces- 
sity, and  intending  to  make  from  it  the 
most  they  could.  It  is  just  this  advantage 
that  a  taking  by  eminent  domain  excludes. 

But  if  the  rulings  complained  of  be  taken 
as  universal  propositions,  they  present  no 
element  of  the  arbitrary,  even  if  they  should 
be  thought  to  be  wrong.  The  enhanced 
value  of  the  land  as  part  of  the  Ashokan 
reservoir  depends  on  the  whole  land  neces- 
sary being  devoted  to  that  use.  There  are 
said  to  have  been  hundreds  of  titles  to 
different  parcels  of  that  land.  If  the  parcels 
were  not  brought  together  by  a  taking  under 
eminent  domain,  the  chance  of  their  being 
united  by  agreement  or  purchase  in  such  a 
way  as  to  be  available  well  might  be  re- 
garded as  too  remote  and  speculative  to 
have  any  legitimate  effect  upon  the  valua- 
tion. See  Chicago,  B.  &  Q.  R.  Co.  v.  Chi- 
cago, 166  U.  S.  226,  249,  41  L.  ed.  979,  989, 
17  Sup.  Ct.  Rep.  581.  The  plaintiff  in  error 
was  entitled  to  be  paid  only  for  what  was 
taken  from  him  as  the  titles  stood,  and 
could  not  add  to  the  value  by  the  hypotheti- 
cal possibility  of  a  change  unless  that  possi- 
bili^  was  considerable  enough  to  be  a  prac- 
tical consideration  and  actually  to  influence 


that  probability,  the  power  of  effecting  the 
change  by  eminent  domain  must  be  left 
out.  The  principle  is  illustrated  in  an  ex- 
treme form  by  the  disallowance  of  the 
strategic  value  for  improvements  of  the 
island  in  St.  Mary's  river  in  United  States 
V.  Chandler-Dunbar  Water  Power  Co.  [229 
U.  S.  63,  ante,  1068,  88  Sup.  Ct  Rep.  667], 
decided  last  month. 

The  plaintiff  in  error  relies  upon  cases 
like  Mississippi  k  R.  River  Boom  Co.  v. 
Patterson,  98  U.  S.  403,  26  L.  ed.  206,  to 
sustain  his  position  that  while  the  valua- 
tion cannot  be  increased  by  the  fact  that 
his  land  has  been  taken  for  a  water  supply, 
still  it  can  be  1^  the  fact  that  the  land  is 
valuable  for  that  purpose.  The  difficulties  in 
the  way  of  such  evidence  and  *the[S7S 
wide  discretion  allowed  to  the  trial  court 
are  well  brought  out  in  Sargent  v.  Merrimae, 
196  Mass.  171,  11  LJLA.(NJ3.)  996,  124 
Am.  St.  Rep.  628,  81  N.  E.  970.  Much  de- 
pends on  the  circumstances  of  the  particular 
case.  We  are  satisfied  on  all  the  authori- 
ties that  whether  we  should  have  agreed  or 
disagreed  with  the  commissioners,  if  we  had 
been  valuing  the  land,  there  was  no  such 
disregard  of  plain  rights  by  the  courts  of 
New  York  as  to  warrant  our  treating  their 
decision,  made  without  prejudice,  in  due 
form,  and  after  full  hearing,  as  a  doiial  by 
the  state  of  due  process  of  law. 

Judgment  affirmed. 

Mr.  Justice  Day  dissents. 


EDMUND  S.  NASH,  Spencer  P.  Bhoiter,  tl 

al.,  Petitioners, 

V. 

UNITED  STATES. 
(See  S.  C.  Reporter's  ed.  873-38a) 

Criminal    law  *  Tagneness    In    penal 

statute  «  anti-tmst  act. 

1.  There  is  no  such  vagueness  in  the  anti- 
trust act  of  July  2,  1890  (26  SUt  at  L. 
209,  chap.  647,  U.  S.  Comp.  SUt.  1901,  p. 
3200),  as  to  render  it  inoperative  on  its 
criminal  side,  because  only  such  contracts 
and  combinations  are  within  the  act  as,  by 
reason  of  intent,  or  of  the  inherent  nature 
of  the  contemplated  acts,  prejudice  the  pub- 
lic interests  bv  unduly  restricting  competi- 
tion, or  unduly  obstructing  tiie  coarse  of 
trade. 

[For  other  cases,  see  Criminal  Law,  I.  a,  in 
Diarest  Sup.  Ct  1908.] 


Note. — As  to  illegal  trusts  under  modern 
anti-trust   laws — see   note   to   Whitwell    v. 
_   _ Continental  Tobacco  Co.  64  L.R.A.  689. 

BogtoD,  217  U.  8.  189,  196,  64  L.  ed.  725,l\3,^v^^  ^^atftt  v,   Trans-Missouri    Freight 
r27,  80  Sup.  Ct  Rap.  460.    In  eatim^Ung^  Aitto.4Xl«.«i.^^.^V!tfi^. 
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Ul£.  NABH  T.  inaTXD  STATU. 

Indictment  •-  eonsplraoj  ta  restraint  of  I  ft  ia  not  Mifficiantlj  d«diiit«  uul  «Kplidt  to 

trkde  —  overt  act.  tdriM  p^rtiea  whmt  the^  nay  %ai  may  not 

2.  Ko  OTart  act  need  be  alleged  in  an  in-  do  under  tlie  law 
dictmtnt  char^i^  a  eoMpirecT  to  reetraia        United  SUtea  t.  Bmu,  92  U.  8.  218,  23 

or  mmopoilta  intentate  trade  or  commerce,  t    ^    imb    ™,i„.„  &  w   nr   d    ru    _    t»_ 

under   tfie  anU-troit  act  of  July  2,  1890  ^^  S^L^^f  *  ^■^\°°-  LPT; 

■inoe  tliat  aUtate  doe.  not  make  thi  doini  '   ^'^^-   '**•  *  !"*«»■  C«°-  R«P-  »*»•  « 

o*  any  act  otIieT  than  the  act  ol  coniolring  ^"i  8^6;   The  Enterpriie,  1  Low.  Dea.  iSS, 

a  eondition  of  lUbilitr.  Fed.  Ou.  No.  4^98;  United  Btatee  t.  Sharp, 

(For  other  c«Ma.  M*  Inaictment  II.  e,  «,  b,  Pet  tt  Q  118,  Fed.  Caa.  No.  I6,2H;  Toaer 

w™£^      "•  ^         ;   ^  .    -       .  '■  Uoit«i  State.,  4  Inter..  a^Tfep.  MS, 

8.  An  unlawftd  intent  mar  be  niffielent  U-  S.  W8,  30  L.  «L  198,  11  Sup.  Ct  Rep. 

to  eon*ert  what,   on  their   bee,   might  be  ^3^!  HcChord  t.  Loni.rille  &  N.  R.  Oo.  IBS 

DO  more  than  ordinary  aoU  of  competition,  U.  S.  488,  49S,  48  L.  ed.  204,  297,  22  Sup.  CL 

or  the  imall  di.honntie.  of  trade,  into  a  Bap.  lOfi;  Louisville  ft  N.  B.  C&  t.  Rail- 

eon.piracy  forbidden  by  the  antl-tmat  act  road   Ccanminion,   19   Fed.   079;    Co^   v. 

of  July  2,  1890,  enacted  to  prevent  eombi-  state, 26 Ind.  App.  489, 89  N.B.48B(  Unitnl 

nation,  in  re.traint  of  wtenlate  or  foreign  g^^t^  ,.  Wiltberger,  5  Wheat  B8,  B  L.  ed. 

oommerce,  or  the  moaopolitation  or  intent  .„.  r>,.,™  .  M=ji„i  a ok  i—  ti  n 

to  monopoiite  any  part  thereof.  ";  ^T^.I'  ^    i^.^^  !1    f  ^™    » 

[For   other   cam.    m   HoDapoUea,    II.   ..  In  **^i   2  Sutherland,  Stat.  Conrtr.  |  820;  2 

Divert  Bnp.  Ct.  1808.)  Tuoker,  Con.t.  p.  448;  Cincinnati,  P.  B.  B.fc 

Monopoly  —  vnder     antt-traat    act  —  p.  Packet  Co.  ».  Bay,  200  D.  8. 179,  IM,  188, 

^^^■„      ,  ,    ,  ,       ^     „  60  L.  ed.  428,  432,  433,  26  Sup.  Ct  Hep.  208j 

4    The  alleged  «>i>*pirator.  need  not  all  ghawnee    ComprcM    CO.    t.    Anderaon,    20» 

^it'hi'^"Se-v^:Ln^atKf^i;rr-l'r:s  ^^^^^-'f-^.^ ^- z'- "j-^ «^ 

act  of  July  B,  1890,  of  combination,  in  re-  '^   ^P-   "2;    Qibbe   v.   Coiuolidated   Ga> 

etraint  of  intentate  or  foreign  coramerco,  Co.  1»  C.  8.  SHI,  409,  32  L.  ed.  979,  9M,  9 

or   the  monopoliiation   or  attempt  to   mo-  Sup.  Ct  Rep.  868. 
nopoKie  any  part  thereof.  The  application  of  the  lUtuto  eeem.  to 

"nJ-^'^' -"I^  ,?Sfi  i""""""""*  "■  "*  *"  re**  Urgely  in  the  diteration  of  the  ex- 
Pinn  Bep.  ct.  lvOS.1  ,,  .  .    .■  ■  <  .         i         .       >  <«. 

Appeal  -  inatractlon.  -  oon.plraor.  •«'tl«  «d  judicial  departmento  of  the  gov- 

6.  Inrtnicting  the   jury  to   con.ider   all  «rament  „  ,    .   „  „. 

the  mean,  charged  in  an  indictment  for  eon-       SUndard  Oil   Co.   t.   United   Stat**,  ttl 

•plring,  contrary  to  the  aet  of  July  2,  1890,  U.    B.     1,    S4     L.R.A.(N.8.)     834,    86     L. 

to  reatrain  or  monopoliES  interrtate  or  for-  ed.    SIO,    31    Sup.    Ct    Rep.    602,    Ann. 

eign   commeroe,   and  to   And   a  verdict  of  Caa  1B12  D,  734;  United  StatM  r,  Ameri- 

— '"  any  one  of  thMo,  without  calling  ^an  Tobacco  Co.  221  U.  8.  108,  88  L.  ed.  663. 

I  ^tentioo  in  thi.  connectionto  3,  g       ct.  Eep.  632;  2  Cook,  Corp.  6th  ed. 

SI«^™^u'^«iM.*  ^™f!Li!ii^  Ml.    M2:    United    Stato.    v.    Joint    Traffie 

abandoned,   la   revenible  error, — eapecially  .         ._ '  ,,   .,   ...   ...    ,_  ,      ,   _._  .._ 

where  on.  of  the  mean,  alleg^,  tSro  by  A**^  "1  U-  B-  »«.  "8,  43  L.  ed.  28M87, 

itaelf,  .how.  only  cheaUng,  and  oould  not  18  Sup.  Ct.  Rep.  26;  StaU  v.  Central  R.  Co. 

warrant  a  finding  of  the  con.piracy  with  I0>  Ga.  724,  48  LJLA.  381,  36  S.  S.  37; 

which  the  defendanU  were  eh.rged.  Hopkin.  v.  United  Stotas,  171  U.  8.  6B2,  43 

'*Sf  VH  S'alzSS  mSro^M^T''  ^'"-  I'  rf.  2M.  "  Sup.  Ct.  Rep.  40;   Anderaon 

m.  4.  .,  to  Diet  Sup.  CL  IM&l  ^    ^^^^^  ^^^^^  j^j    U.   8.  604,  43  L.  ad 

rN«.  IDT  1  8^'  '8  Sup.  ct  Rep.  60;  B.  Bement  ft  Sou 

IPio.  i¥i.i  ^  National  Harrow  Co.  186  U.  8.  92,  46  H 
ed.  1069,  22  Sup.  Ct  Rep.  747;  AddyatoB 
Pipe  A  Steel  Co.  v.  United  SUtea,  178  U.  B. 
244,  44  L.  ed.  148,  20  Sup.  Ct  Rep.  B6;  Oon- 

0«   nrnrn.     .  «--..      _.   *     *v     .,  .*  i  tincntal  WaU  Paper  Co.  v.  Louie  Voight  * 

*l.*'!'"^"'>P'n'"!!^  .*°   **,•  ?"'!?*  »««•  C"-   "2  D.  8.  228,  63  L.  ed.  4M.  » 

»«u^*^*"  ^T"'*  '^'*  '^.^f^^V^^  8"P-  «■  Rep-  2MJ  Spelling,  TruiU  A  Honop- 

Pifth  Circuit  to  review  »  Judgment  which  ^^^     221-K4;  2  Bddy,  Combination.,  ri^ 

affirmed  a  conviction  in  the  Circuit  Court  gu_gBg    aajt 

lor  the  8outh«T.  DUtrict  «.»  Q«rgia  of  a       .^  i'„diotinent   ie    bad    becauMt    1.  »• 

erimlnal   violation   of   the   Sherman   anti-  overt  act  of  any  kind  U  alleged, 
truet  act     Bevereed.         „    „    „    .      .„        Bannon  t.  United  State.,  166  U.  8.  400,  tt 

«^f^„***  **^'   lt»  °-  °-  ^  *"■  L.   ed.  496,    18   Sup.   Ct   Rep.  467;    United 

^     .■  }  ......        .  ,  8t»tai  V.  Relohert,  32  Ped.  148. 

The  fact,  are  .toted  in  th.  <^inion.  ^   „  ^^  ^^^  ^1^,^^  that  the  trader  men. 

Hr.  Samoel  B.  Adam,  argued  the  eaute  tioned   had   any   oombbiatlon,   alliance,   or 

ftBd  filed  a  brief  for  petitionera:  agreement   of   any    Usd.  '«rt.Ub.    «»i   titem 

The  law  i*  bad  aa  a  p^ul  rtatute,  baeanae  tradd.  ^ 

Bribed.  1™-  «.  ^  ^,^^ 


the  lUT] 
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8UPREMS  OOUBJ  OF  THE  UNITED  STATES. 


Oct.  Temm, 


Whitwell  ▼.  Continental  Tobacco  Co.  64 
LJUL  680,  60  C.  C.  A.  200,  125  Fed.  460; 
United  States  ▼.  E.  C.  Knight  Co.  156  U.  S. 
16,  17,  30  L.  ed.  830,  331,  16  Sup.  Ct.  Rep. 
240;  Re  Greene,  62  Fed.  104;  United  States 
7.  Croikshank,  02  U.  S.  642,  23  L.  ed.  688 ; 
United  States  v.  Simmons,  06  U.  8.  360,  24 
U  ed.  810;  United  States  t.  CarU,  105  U.  8. 
Oil,  26  L.  ed.  1135,  4  Am.  Crim.  Rep.  246; 
United  States  v.  Britton,  107  U.  S.  655,  27 
L.  ed.  520,  2  Sup.  Ct.  Rep.  512;  United 
States  T.  Trumbull,  46  Fed.  755. 

3.  No  conspiracy  is  stated,  or  can  be,  in 
view  of  the  facts. 

PetUbone  v.  United  States,  148  U.  S.  203, 
87  L.  ed.  422,  13  Sup.  a.  Rep.  542. 

4.  It  is  not  alleged  or  shown  that  the 
individual  defendants  were  traders. 

5.  It  is  too  vague  and  indefinite. 

Joyce,  Indictments,  §  287;  State  ▼.  Van 
Pelt,  136  N.  C.  633,  68  LJUL  760,  40  S.  £. 
177,  1  Ann.  Gas.  495;  United  States  v. 
Adams  Exp.  Co.  110  Fed.  240;  United  SUtes 
V.  Hess,  124  U.  8.  486,  31  L.  ed.  517,  8  Sup. 
Ct  Rep.  571;  Re  Qreene,  52  Fed.  114; 
United  States  v.  Patterson,  4  Inters.  Com. 
Rep.  776,  55  Fed.  641 ;  American  Banana  Co. 
V.  United  Fruit  Co.  160  Fed.  184;  United 
States  ▼.  Cruikshank,  02  U.  8.  555,  23  L.  ed. 
502;  Rice  v.  SUndaid  OU  Co.  134  Fed.  460; 
United  States  v.  Oarll,  105  U.  8.  612,  613, 
26  L.  ed.  1136,  1136,  4  Am.  Crim.  Rep.  246; 
Armour  Packing  Co.  v.  United  States,  14 
LJLA.(N.S.)  400,  82  a  C.  A.  185,  153  Fed. 
17;  United  States  v.  Green,  136  Fed.  643. 

lir.  John  O.  Spooner  also  argued  the 
cause,  and,  with  Mr.  George  Rublee,  filed  a 
brief  for  petitioners. 

Assistant  to  the  Attorney  General  Fow- 
ler argued  the  cause,  and,  with  Mr.  Alex- 
ander Ackerman,  United  States  attorney, 
filed  a  brief  for  respondent: 

The  Sherman  anti-trust  law  of  July  2, 
1800,  is  valid  as  a  penal  statute. 

Chicago  ft  N.  W.  R.  Co.  v.  Dey,  1  L.ILA. 
744,  2  Inters.  Com.  Rep.  825,  85  Fed.  875; 
Louisville  ft  N.  R.  Co.  v.  Com.  00  Ky.  132, 
83  L.RA.  200,  50  Am.  St.  Rep.  457,  85  S. 
W.  120;  Standard  Oil  Co.  ▼.  United  SUtes, 
221  U.  S.  1,  55  L.  ed.  610,  84  LJLA.(N.S.) 
834,  31  Sup.  Ct.  Rep.  502,  Ann.  Gas.  1012  D, 
784;  Tozer  v.  United  States,  4  Inters.  Com. 
Rep.  245,  52  Fed.  017;  United  States  v. 
American  Tobacco  Co.  221  U.  S.  106,  170,  55 
L.  ed.  663,  603,  81  Sup.  Ct.  Rep.  632;  United 
SUtes  ▼.  Kissel,  218  U.  S.  601,  54  L.  ed. 
1168,  81  Sup.  Ct.  Rep.  124;  United  SUtes 
▼.  Patterson,  205  Fed.  202;  Waters-Pierce 
Oil  Co.  ▼.  Texas,  212  U.  S.  86,  108,  68  L.  ed. 
417,  428,  20  Sup.  Ot.  Rep.  220. 

The  iodletment  is  not  defective  because 
H  fmilB  to  allege  an  overt  act. 


Judd,  2  Mass.  336,  3  Am.  Dec.  54;  Com.  t. 
Shedd,  7  Gush.  514 ;  People  v.  Dyer,  70  Mich. 
481,  44  N.  W.  937;  People  v.  Richards,  I 
Mich.  224,  51  Am.  Dec.  75;  SUte  v.  Keach, 
40  Vt.  118;  SUte  v.  Straw,  42  N.  H.  804: 
Archbold,  Crim.  PL  Ev.  ft  Pr.  24th  ed.  1212; 
2  Bishop,  Crim.  Proc.  4th  ed.  §205. 

The  indictment  is  not  defective  because  it 
fails  to  charge  that  the  trader  mentioned 
had  any  combination,  alliance,  or  agreement 
of  any  kind  with  any  other  trader,  or  be- 
cause no  conspiracy  is  staUd  therein,  or  be- 
cause it  does  not  allege  that  the  individual 
defendants  were  traders. 

Loewe  v.  Lawlor,  208  U.  S.  274,  52  L.  ed. 
488,  28  Sup.  Ct.  Rep.  301,  13  Ann.  Cas.  815; 
United  SUtes  v.  Keitel,  211  U.  S.  870,  53 
L.  ed.  230,  20  Sup.  Ct.  Rep.  123;  United 
SUtes  V.  Kissel,  218  U.  8.  601,  54  L.  ed. 
1168,  31  Sup.  Ct.  Rep.  124;  United  SUtes 
V.  Patterson,  205  Fed.  202;  Whitwell  v. 
ContinenUl  Tobacco  Co.  64  L.RJL  680,  60 
C.  a  A.  200,  125  Fed.  454;  8  Cyc.  667. 

The  indictment  is  not  faUlly  defective 
because  too  vague  and  indefinite. 

Aikens  v.  Wisconsin,  195  U.  S.  206,  40 
L.  ed.  160,  25  Sup.  Ct.  Rep.  3;  Armour 
Packing  Co.  v.  United  SUtes  200  U.  S.  56, 
83,  52  L.  ed.  681,  695,  28  Sup.  Ct.  Rep.  428; 
Loewe  v.  Lawlor,  208  U.  8.  274,  52  L.  ed. 
488,  28  Sup.  Ct.  Rep.  301,  13  Ann.  Gas.  815; 
Swift  ft  Co.  V.  United  SUtes,  106  U.  8.  875, 
40  L.  ed.  518,  25  Sup.  Ct.  Rep.  276;  Arch- 
bold,  Crim.  PI.  Ev.  ft  Pr.  24th  ed.  1416. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  an  indictment  in  two  counU, — the 
first  for  a  conspiracy  in  restraint  of  trade, 
the  second  for  a  conspiracy  to  monopolize 
trade,  contrary  to  the  act  of  July  2,  1890, 
chap.  647,  26  Stat,  at  L.  200,  U.  S.  Comp. 
Stat.  1001,  p.  3200,  commonly  known  as  the 
Sherman  act.  Originally  there  was  a  third 
count  for  monopolizing,  but  it  was  held  bad 
on  demurrer  and  was  struck  out. 

The  allegations  of  fact  in  the  two  counts 
are  alike.  Summed  up  in  narrative  form 
they  are  as  foUovs:  The  American  Naval 
Stores  Company,  a  West  Virginia  corpora- 
tion having  its  principal  office  in  Savannah 
and  branch  offices  in  New  York,  Philadel- 
phia, Chicago,  etc,  was  engaged  in  buying, 
selling,  shipping,  and  exporting  spirits  of 
turpentine  in  and  from  Southern  states  to 
other  sUtes  and  abroad.  Nash  was  the  presi- 
dent; Shotter,  chairman  *of  the  board[S76 
of  directors;  Myers,  vice  president;  Board- 
man,  treasurer;  DeLoach,  secretary;  and 
MoUer,  manager  of  the  Jacksonville,  Flori- 
da, branch.  The  National  TransporUtion 
ft  Terminal  Company,  a  New  Jersey  cor- 
poration, had  warehouses  and  terminsls  for 
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stores  at  Femandina,  and  other  places 
tamed,  in  Florida,  Alabama,  Mississippi,  etc., 
was  engaged  in  storing  such  turpentine  and 
rosin  and  issuing  warehouse  receipts  for  the 
same.  Mjers  was  the  president,  DeLoach 
the  secretary,  and  MoUer  manager  of  tlie 
Jacksonyille  branch.  On  Maj  1,  1907,  it  is 
alleged,  these  corporations  and  individuals 
conspired  to  restrain  commerce  in  the  ar- 
tides  named,  among  the  states  and  with 
foreign  nations, — ^the  restraint  to  be  effected 
in  the  following  ways,  among  others :  ( 1 )  by 
bidding  down  turpentine  and  rosin  so  that 
competitors  could  sell  them  only  at  ruin- 
ous prices;  (2)  by  causing  naval  stores  re- 
ceipts that  naturally  would  go  to  one  port, 
to  go  to  another;  (3)  by  purchasing  there- 
after a  large  part  of  "its"  supplies  at  ports 
known  as  closed  ports,  and,  with  intent  to 
depress  the  market,  refraining  from  pur- 
chasing any  appreciable  part  at  Savannah, 
the  primary  market  in  the  United  States 
for  naval  stores,  where  purchases  would 
tend  to  strengthen  prices,  the  defendants 
taking  the  receipts  at  the  closed  ports 
named  on  a  basis  of  the  market  at  Savan- 
nah; (4)  by  coercing  factors  and  brokers 
into  contracts  with  the  defendants  for  the 
storage  and  purchase  of  their  receipts,  and 
refusing  to  purchase  from  such  factors  and 
broken  unless  such  contracts  were  entered 
into;  (6)  by  circulating  false  statments  as 
to  naval  stores  production  and  stocks  on 
hand;  (6)  by  issuing  fraudulent  warehouse 
receipts;  (7)  by  fraudulently  grading,  re- 
grading,  and  raising  grades  of  rosins,  and 
falsely  gauging  spirits  of  turpentine;  (8) 
by  attempting  to  bribe  employees  of  com- 
petitors so  as  to  obtain  information  con- 
cerning their  business  and  stocks;  (9)  by 
inducing  consumers,  by  payments  and 
S76]  ^threats  of  boycotts,  to  postpone 
dates  of  delivery  of  contract  supplies, 
and  thus  enabling  defendants  to  post- 
pone purchasing  when  to  purchase  would 
tend  to  strengthen  the  market;  (10) 
by  making  tentative  offers  of  large 
amounts  of  naval  stores  to  depress 
the  market,  accepting  contracts  only  for 
small  amounts,  and  purchasing  when  the 
market  had  been  depressed  by  the  offers; 
(11)  by  selling  far  below  cost  in  order  to 
compel  competitors  to  meet  prices  ruinous 
to  everybody;  (12)  by  fixing  the  price  of 
turpentine  below  the  cost  of  production,— 
all  the  foregoing  being  for  the  purpose  of 
driving  competitors  out  of  business  and  re- 
straining foreign  trade,  or,  in  the  second 
count,  of  doing  the  same  and  monopolizing 
the  trade. 

The  two  counts  before  us  were  demurred 
to  OB  the  grounds  that  the  statute  was  so 
vague  M  to  be  inoperative  on  its  criminal 
side;  that  neither  of  the  oounts  alleged  any 
57  Xb  «t 


overt  act;  that  the  contemplated  acts  and 
things  would  not  have  constituted  an  of- 
fense if  they  had  been  done,  and  that  the 
same  acts,  etc.,  were  too  vaguely  charged. 
The  demurrer  was  overruled  and  this  action 
of  the  court  raises  the  important  ques- 
tions of  the  case.  We  will  deal  with  them 
before  passing  to  matters  of  detail. 

The  objection  to  the  criminal  operation 
of  the  statute  is  thought  to  be  warranted 
by  Standard  Oil  Co.  v.  United  States,  221 
U.  S.  1,  55  L.  ed.  619,  34  LJtJL.(N.S.)  834, 
31  Sup.  Ct.  Rep.  602,  Ann.  Gas.  1912  D, 
734,  and  United  States  v.  American  Tobac- 
co Go.  221  U.  S.  106,  55  L.  ed.  663,  31  Sup. 
Ct.  Rep.  632.  Those  cases  may  be  taken  to 
have  established  that  only  such  contracts 
and  combinations  are  within  the  act  as,  by 
reason  of  intent  or  the  inherent  nature  of 
the  contemplated  acts,  prejudice  the  public 
interests  by  unduly  restricting  competition 
or  unduly  obstructing  the  course  of  trade. 
221  U.  S.  179.  And  thereupon  it  is  said 
that  the  crime  thus  defined  by  the  statute 
contains  in  its  definition  an  element  of  de- 
gree as  to  which  estimates  may  differ,  with 
the  result  that  a  man  might  find  himself 
in  prison  because  his  honest  judgment  did 
not  anticipate  that  of  a  jury  of  less  com- 
petent men.  *The  kindred  proposition[S77 
that  "the  criminality  of  an  act  cannot  de- 
pend upon  whether  a  jury  may  think  it  ret^ 
sonable  or  unreasonable.  There  must  be 
some  definiteness  and  certainty,"  is  cited 
from  the  late  Mr.  Justice  Brewer,  sitting  in 
the  circuit  court.  Tozer  t.  United  States, 
4  Inters.  Com.  Rep.  245,  62  Fed.  917,  919. 

But,  apart  from  the  common  law  as  to  the 
restraint  of  trade  thus  taken  up  by  the 
statute,  the  law  is  full  of  instances  where 
a  man's  fate  depends  on  his  estimating 
rightly,  that  is,  as  the  jury  subsequently 
estimates  it,  some  matter  of  degree.  If  his 
judgment  is  wrong,  not  only  may  he  incur 
a  fine  or  a  short  imprisonment,  as  here;  he 
may  incur  the  penalty  of  death.  "An  aet 
causing  death  may  be  murder,  man- 
slaughter, or  misadventure,  according  to  the 
degree  of  danger  attending  it"  by  common 
experience  in  the  circumstances  known  to 
the  actor.  TThe  very  meaning  of  the  fiction 
of  implied  malice  in  such  cases  at  common 
law  was,  that  a  man  might  have  to  answer 
with  his  life  for  consequences  whieh  he 
neither  intended  nor  foresaw.**  Oom.  ▼. 
Pierce,  138  Mass.  166,  178,  62  Am.  Orim. 
Rep.  264,  6  Am.  Grim.  Rep.  891;  Com.  ▼. 
Chance,  174  Mass.  246,  262,  76  Am.  St  Rep. 
306,  64  N.  B.  661.  The  criterion  in  sndi 
cases  is  to  examine  whether  common  ioeial 
duty  would,  under  the  circumstances,  bftre 
suggested  a  more  circumspect  conduct.*  1 
East,  P.  G.  262.  If  %  tabsl  iSntroSA  VS^  vbl- 
other  by  dxWing  naa  vatomR^j^%  terf«ea^ 


in-4M  aUPRKUB  OOUBT  or  THK  UNITED  BTATB8.  Ooc.  tmi, 

lata  ft  crowd,  h«  might  be  eonHetEd  ot  mur  under  tha  lUtuUa  of  tho  United  Stetm 
dar,  hower«r  littU  he  expected  the  result  But  we  cannot  mj,  bb  wu  the  «ue  la 
See  Reg.  t.  Deamond,  ud  other  illuatntioa  United  Statee  ».  Winelow  827  U  S.  ML 
to  Stephen'!  Dig.  Orto.  Lew.  art  2£3,  1.     gia,  «,te.  <B1,  490.  S3  Bap.  Ok  Hep.  S 

■a.  n.   148.      If  ha  did   nn  mnm  fhan   ririv.      .i._.   .....  ...  ' 


■d.  p.  148.     If  he  did  no  more  than  drivi 


that  no  intent  «onld  ooovert  tlw  pmpoMi 


■.qillguitlj  through  a  rtreet   h.  might  gei  ^^^^  i^^,  ^.j,  ^  ^j^ 

off    with    manalaoghter    or    leaa.      Bee.    t  «■     „ 

BW1.M,  2  Ckn.  i  K.  MO,  2  Oox,  0.0141 ;  J"""''"  ,""°*  S^^'TIL^i::?!: 

Urn  T.  BnrtoB,  1  Strug..  481.    ^  ta  Ihi  ?!'°"  "  ?^.'°' ".n'^'-^ 5"?~^'' 

II.I  »»  b.  oltkt  be  hdd  .lUumth  h.  Um  "*  ''"'"?■»'■  •  J'""'  •l«rtlc»lmn[lH 

k.     ..             .    .      ..       .     _                               ..     ^  Was     flimiahdwl       mnA     fKnra     I*     »n     **>«*_    «a 


wae  fumbhed,  knd  there  ia  no  i 
dent  mftn  .hould.    See  the  Qermanic  Oekn      '="««*  "Ji-tlce  wa.  done  to  that  WipeeL 


■elf  tlwu^t  that  he  wee  acting  aa  a  prti' 


b  Steam  NaT,  Co.  t.  Aitken,  196  U.  S.  689  ^''"■*  '"  •"•  """^  ^  »"««•  "  P'<"«  tl»* 

•08,  49  L.  ed.  610,  818,  28  Snp.  Ct.  Rep.  317  ^''"  ooaepiratora  themielTee  were  all  trad- 

But  without  further  argument,  the  eaie  U  »^     Loewe  t.  Lawlor,  20B  U.  S.  274,  101. 

very  nearlj  diepoied  of  bj  Waten-Pieret  S2  L.  ed.  4&B,  S02,  28  Sup.  Ct.  Rep.  301,  IS 

SIS]011  Co.  V.  ■Texae,  812  U.  S.  SB,  100,  Ann.  Cas.  815.     The  flrat  count,  at  leart, 

M  Ii.   ed.  417,  420,  SB  Sup.  Ct.  Rep.  220  was  well  enough. 

where   Mr.    Juatioe    Brewer*!    deciaioD    and  After    the    demurrer    waa    overruled    the 

other  limilar  onei  were  cited  in  rain.     W«  defendanta    pleaded    not    guiltj,    and    there 

are  of  optoion  tliat  there  ia  no  couatitution'  was  a  trial  and  a  verdict  finding  that  Naah, 

al   dlfflonltj  to  the  way  of  enforcing  thi  Shotter,  Mjrcra,  Mollcr,  and  Boardman  were 

ertminal  part  of  the  aet.  guiltj  and  DeLoach  not  guilty,  but  aayiag 

Comtog   next   to   the   objection   that   no  nothing  ae  to  the  corporationa.    Numerona 

overt  act  ia  laid,  the  answer  ia  that  the  exceptione  were  taken,  but  aa  write  of  ear- 

Sherman  act  punighee  tbe  conspiracies  at  tiorari  are  not  granted  to  bring  np  the  or* 

which  It  ia  aimed  on  the  common-law  foot-  iinary  incidents  of  a  criminal  trial,  we  ahall 

tog.— that  ia  to  aay,  it  doea  not  malce  the  1*7  'i^'l*  '"ore  than  is  neceaaary  to  diapoa* 

doing  of  any  act  other  than  the  act  of  eon-  >f  the  caae.   It  waa  argued  with  a  good  deal 

apirtog  a  condition  of  liability.     The  ded-  >'  force  that  tbe  only  evidence  of  the  al- 

siona  aa  to  the  relations  of  a  subaequent  'eged  conspiracy  was  certain  acta  done  as 

overt  aet  to  crimea  under  Rev.  Stat,  t  6440,  t>ehalf  of   the   corporations;    that   tba  oalj 

n.  S.  Comp.  Stat.  1B01,  p.  8670,  in  Hyde  round   for   charging   the   defendanta   who 

T.  United  States,  226  U.  S.  847,  M  L.  ed.  "ere  found  guilty  waa  their  reUtlon  to  the 

1114,  32   Bup.  Ct.  Rep.  793,  and  Brown  v.  lompanies  and  their  being  presumably  e^- 

Blliott,  220  U.  8.  S92,  68  L.  ed.  II36,  38  aizant  of  and  mora  or  leaa  reapon^le  for 

Sup.  Ct.  Rep.  812,  have  no  bearing  upon  a  -he  corporate  acta;  that  If  those  acta  tend- 

atatute  that  doea  not  contain  tbe  requira-  ^  to  prove  a  eonapiraey,  they  proved  that 

.  meat  found  to  that  section.  Aa  we  can  aee  -he  corporations,  more  clearly  than  anyi»a 

BO   reaaon   for   readmg   Into   tbe  Sherman  ^*>  *cre  partiea  to  It,  and  therefore  that 

act  more  than  we  find  there,  we  think  it  ^  verdict  that  waa  silent  as  to  them  an^t 

nnneeeaaary  to  offer  argumenta  against  do-  »  be  set  aside.  We  need  not  oonsidar  the  ef> 

tog  ao.  leet  of  Rev.  Stat  |  1036,  U.  8.  Camp.  StaL 

Aa  to  the  suggestion  that   tbe  matters  IHl,  p.  723,  on  whether  on  the  evidence  it 

alleged  to  have  t>een  eontemplated   would  'aa  poasible  to  find  the  defendants  goilty 

not  have  constituted  an  offense  if  they  had  >y   reason  of  an  intent  not  shown   to  ha 

been  done,  it  ie  enough  to  say  that  some  of  ibared  by  the  corporations,  aa  the  Judgment 

them  conceivably  might  have  been  adequate  uuet  be  reveraed  for  another  reaaon. 

to  aooomplish  the  result,  and  that  the  in-  The  reaaon  is  this.     The  eourt  to  Its  to* 

tent  alleged  would  convert  what  on  their  itructiona   told   the  Jury  to  "oonaider  Uw 

face  might  be  no  more  than  ordinary  acta  ividcnee  of  tbe  meana  which  it  la  toaistad 

of  eompetition  or  the  small  dishoneatiea  of  >y   tbe   proaecution    tends  to  show   a  eoa- 

trade  into  a  conspiracy  of  wider  scope,  as  piracy,"  and  aaid:  "Yon  will  conatder  ear*- 

baa  been  explained  more  than  once.     Swift  ully   all    the   means  which  the   indictment 

ft  Ool  T.  United  States,  ISO  U.  S.  370,  398,  hargea;"  and  "it  u  suffleient  if  ii  be  shown 

49  L.  ed.  618,  624,  26  Sup.  Ct.  Rep.  276;  leyond    a    reaionable   doubt    that    some  of 

Loawe  ▼.  Lawler,  208  U.  S.  274,  209,  62  besa  means  charged  were  a  part   ot  the 

L.  ed.  4SB,  BOO,  28  Sup.  Ct.   Rep.   301,    13  ommon   scheme,  design,   or   undersUnding 

Ana.  Oas.  816.    Of  eourse,  this  fact  ealla  for  >r  conspiracy  by  two  or  more  of  tlie  defend- 

eonadenea  and  eirenmspection  In  pioseeut-  nta,  and  that  theae  same  meana  wen  of 

Ing  offlean,  lest  by  the  unfounded  charge  hemaelves  'sufficient  to  eanae  an  aa-[S<t 

of  a    wider  purpose  than    the    acts    neces-  cntial    obetruction    and    reatraint    ot    tho 

auify  Import  thej  convert  what  at  moat  tee  and  untrammeled  fiow   of   trade  aad 

woald  W  awill  lontl   nffwiM   toto  «risn  BA»n«rak  \aAnr«Mik  \^  «tataa  and  foral|B 

laat  vm  «.  a. 
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nations."     Thus,  while  it  may  be  admit-  buBineaa  i^snbjeet  to  criminal  proaeeatlon 

ted  that  not  all  the  means  alleged  need  under  the  interstate  commerce  act  of  Feb-. 

be    proved,    the    charge    Invited    the    jury  JSJ'^*^  ^n^f^JMi^Sunf  1^^ 

to  consider  all,  and  permitted  a  verdict  up-  l^>^'  f •  ^^""P-f ***•  ??PP- A^^V  ?*  ^^i' 

«*  ^*  ♦!,««.     Ti.^  «#*K   -;**K   m^A  §  1^»  **  amended  by  the  act  of  June  18, 

on  any  one  of  them     The  fifth,  sixth,  and  ^^j^  ^3^  g^^  ^^  jj^^^^  ^^       3^^^      ^^' 

eighth  statements  of  means  to  be  employed  making  any  common  carrier  aubject  to  the 
were  withdrawn  from  the  jury,  but  the  provisions  of  the  act  criminally  liable  for 
jury's  attention  seems  not  to  have  been  wilful  violations  of  its  requirements,  since, 
called  to  the  fact  that  some  of  the  charges  under  the  1st  section  of  \he  original  aet, 
were  abandoned,  in  the  connection  in  which  as  amended  by  the  act  of  June  29,  IINM 
it  was  importent.  Furthermore,  one  of  the  <?*  ^Ut.  at  L.  584,  chap.  3691,  U.  S.  Comp. 
^^•...  •iLr»o^  w.  ♦!!•  fm\am  i>.s.St.»  «#  Stat.  Supp.  1911,  p.  1288),  the  term  •'car- 
means  alleged  was  the  false  raising  of  ^j^^,  ^%^^^  ks*^  indudiig  express  com- 
grades  and  false  gauging.  Taken  with  nj^Qj^g,  '^ 
other  evidence,  if  it  was  shown  to  be  syste-  fpor  other  cases,  ste  Carriers,  III^  Ib  DIgsai 
matic,  it  would  have  had  a  tendency  to  8up.  Ct.  1908.] 
show  the  scheme  alleged.    But  taken  by  it- 

self,  as  the  jury  might  have  taken  it  un-  t«o.  fW2.J 

der  the  instructions,  it  showed  only  cheat-  .         jA_iiit,A,-      *^,^i, 

ing,  and  could  not  warrant  a  finding  of  the  ^^^   ^P^^   ^'   \^\«;     ^^^   J«"*  •• 

conspiracy  with  which  the  defendants  were  iv  o* 

charged.     It    is    unnecessary    to    consider  fN  ERROR  to  the  District  Court  ol  Iho 

whether  there  was  any  evidence  sufficient  A  United  States  for  the  Southern  Distriet 

to  warrant  a  conviction  upon  some  of  the  <>'  Ohio  to  review  a  judgment  setting  adde 

other  means  alleged,  for  instance,  the  first,  the  indictment  of  an  express  company  for 

as  the  absence  of  such  evidence  only  would  violation  of  the  act  to  regulate  oommerot. 

add  another  reason  for  holding  the  instruc-  Reversed, 

tions  wrong  upon  a  vital  point  The  facta  are  stated  in  the  opinion. 

Judgment  reversed.  Assistant    Attorney     General     DenlMii 

argued  the  cause,  and,  with  Mr.  Loring  C. 

Mr.  Justice  Pitney  dissents.  Christie,  filed  a  brief  for  plaintiff  in  error: 

The  duties  which  are  cast  on  "eiq^reas 

companies"  are  undoubtedly  oast  on  all  ox* 

press  companies,  and  are  cast  on  them  as 

S81]  •UNITED   STATES   OF   AMERICA,  T^.P^^*^"  "^^  "®*  ^  ^^^  membew  M 

Plff.  in  Err.,  mdividuals. 

T.  American  Exp.  Ca  ▼.  United  Statea,  21t 

ADAMS  EXPRESS  COMPANY.  ^*  ^'  ^^>  ^^>  58  L.  ed.  885,  639,  29  Snp. 

Ct.  Rep.  815. 

(See  S.  C.  Reporter's  ed.  381-390.)  ^""^^  «'  *^«  ^^  ^^\  J«i»*  *^ 

companies  generally   as   entities,  preeliely 

Appeal  —  review    by    gOTenunent    in  Uke  foreign  corporations, 

criminal  caae  —  decision  aeUIng  aside  Adanu  Exp.  Co.  v.  State,  181  Ind.  705, 

Indictment.  708,  67  N.  E.  1092;  Adams  Exp.  Co.  v.  State, 

1.  A  judgment  of  a  Federal  district  court  161  Ind.  328,  67  N.  B.  1033;  State  ex  roL 

in  a  criminal  prosecution  of  an  express  com-  Railroad  ft  W.  Commission  v.  Adams  Bxp. 

pany  under  the  act  to  regulate  commeree,  Qo.  66  Minn.  271,  38  LJU^.  225,  68  N.  W. 

sustaining  a  motion  to  auash  service,  which  ^^^    ^^^,  ^Sxp.  Co.  v.  Schofield,  111  Ky. 

$^U?"^  ^^^^A^  "  *s  denjurrer  to  the  in-  ^  ^  g  ^  ^^  j^^^^  B       ^  ^  g^^^ 

dictment,  and  dismissing  the  case  because  il  '    ,    o*  *«  ^^\r  w  ««•    JL—  «   aa^^ 

the  express  company  is  not  a  corporation,  ^  ^^Jf  ^*;5®i^  2L";.,^'^?J^'  f^ 

but  is  a  joint  stock  association,  is  review-  B^-  Co.  123  Ky.  720,  97  S.  W.  386;  Ameri- 

able  in  the  Federal  Supreme  Court  under  can  Bxp.  Co.  v.  People,  183  DL  649,  9  LJLA. 

the  act  of  March  2,  1907   (34  Stat  at  L.  138,  28  Am.  St.  Rep.  641,  24  N.  E.  758; 

1246,   chap.   2564),   as   a  decision   setting  United  States  Exp.  Co.  v.  State,  164  Ind. 

aside  the  indictment,  based  upon  the  eon-  igc,  73  N.  B.  101;  SUte  ex  reL  Railroad 

S'to '^t  il  f ^un^d"**  "^"  ^^^^  *^^  *°"  CommUsion   v.  Adams  Bxp.  Od.   171   Ind. 

[^  either  l^\f  Appeal  and  Bmr,  I.  e.  In  l^r}^  ^•^•^^•'  ^\^  ^^\^'m^I 

Dlseet  Sup.  Ct  1908.1  Southern  Bxp.  Co.  v.  Com.  92  Va,  60,  41 

Oarriera  —  Federal  regnlatlon  —  crimi-  L.ILA.  436,  22  S.  B.  809,  afiirmed  in  168 

nal  liability  —  expreaa  company.  U.  S.  705,  42  L.  ed.  1212,  18  Sop.  Ci.  Bap. 

8.  A    joint   stock   association   organised  947. 

oader  the  New  York  lawa  to  do  an  express  And  in  many  other  cases  actions  agalaal 

Nan.-On  review  by  govemment  in  crim-  ^^f*  companies  as   -uch  were   eBte^a^ 

inal  ease— see   note  to   United   SUtes   v.  '^^^^  apparently  no  thougjit  tS^a.^  \tai%  —^ 

8tercnM>n,  54  U  fd-  U,  a  189,  anything    iaoma\tyaa    \aa    m^   % 
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(Aduni  Exp.  Co.  ▼.  Ohio  State  ^uditor,  166 
U.  S.  194,  41  L.  ed.  194,  17  Sup.  Gt.  Rep. 
SOS;  Adams  Exp.  Co.  y.  Ohio  State  Audi- 
tor, 166  U.  S.  185,  41  L.  ed.  965,  17  Sup.  a. 
Kep.  604).  If  the  states  can  secure  rem- 
edies against  these  associations  themselves, 
surely  there  is  warrant  enough  to  suppose 
that  Congress  would  not  overlook  the  chance 
of  securing  a  like  remedy  in  enforcing  the 
provisions  of  the  interstate  commerce  act. 

There  are  a  number  of  useful  analogies 
on  this  question.  Joint  stock  associa- 
tions may  be  held  liable  for  contempt  of 
court  (Coats  v.  Chadwick  [1894]  1  Ch.  347, 
63  L.  J.  Ch.  N.  S.  328,  70  L.  T.  N.  S.  228, 
42  Week.  Rep.  328).  They  may  be  held 
liable  for  torts,  including  fraud  and  libel 
(1  Lindley,  Companies,  6th  ed.  pp.  267, 
268;  and  Van  Aemam  v.  Bleistein,  102  N.Y. 
365,  7  N.  E.  637;  Whitney  v.  Backus,  149 
Pa.  29,  24  Atl.  61). 

The  English  joint  stock  company,  though 
frequently  spoken  of  there  as  a  corporation, 
is  essentially  the  same  as  the  joint  stock 
association  of  this  country.  And  there  is 
BO  doubt  of  the  attitude  of  the  English 
eourts  toward  the  question  whether  such  a 
company  has  such  a  separate  existence  that 
it  may  be  subjected  to  penal  action. 

Pharmaceutical  Soc  v.  London  ft  P.  Sup- 
ply Asso.  L.  R.  6  App.  Cas.  867,  49  L.  J.  Q. 
B.  N.  S.  786,  43  L.  T.  N.  S.  889,  28  Week. 
Rep.  957,  46  J.  P.  20;  Reg.  v.  Tyler  [1891] 
2  Q.  B.  688;  Pearks  v.  Ward  [1902]  2  K.  B. 
1,  71  L.  J.  K.  B.  N.  S.  666,  66  J.  P.  774,  87 
L.  T.  N.  S.  61,  18  Times  L.  R.  538,  20  Cox, 
a  C.  279;  Lawler  v.  Egan  [1901]  2  I.  R. 


So  far  as  formation  goes,  no  real  differ- 
ence is  apparent  between  a  corporation  and 
a  joint  stock  association,  that  has  any 
bearing  on  the  present  question. 

Eliot  V.  Freeman,  220  U.  S.  178,  65  L.  ed. 
424,  31  Sup.  Ct.  Rep.  360. 

The  association  may  sue  and  be  sued  as 
an  entity.  That  in  New  York  suit  must  be 
brought  by  or  against  a  designated  officer  of 
the  company  is  a  mere  matter  of  procedure, 
for  the  judgment  when  obtained  binds  the 
joint  property  of  the  association,  and  not 
the  individual  property  of  the  officer  desig- 
nated. 

National  Bank  t.  Van  Derwerker,  74  N.  Y. 

t84. 

The  company  may  be  sued  by  one  of  its 
own  shareholders. 

Westcott  V.  Fargo,  61  N.  Y.  542,  19  Am. 
Bep.  800. 

The  death  or  withdrawal  of  a  shareholder 
does  not  work  dissolution. 

Re  Jones,  172  N.  Y.  676,  60  L.RA.  476,  65 
N.  E.  670. 
CteMrlf,  the  result  of  these  considerations 
If  ibMt  ihe  AMOciation  is  a  thing  w\Uk  % 
1M$§ 


separate  existence,  capable  of  acts  and  re- 
sponsibilities distinct  from  those  which  are 
to  be  ascribed  to  its  members  as  members 
of  the  association. 

Liverpool  ft  L.  Life  ft  F.  Ins.  Co.  v.  Mass- 
achusetts (Liverpool  ft  L.  Life  ft  F.  Ina. 
Co.  V.  GUver)  10  Wall.  666,  674,  19  L.  ad. 
1029,  1031. 

And  the  New  York  courts  have  in  other 
cases  consistently  treated  these  associations 
as  having  an  existence  separate  from  that 
of  its  individual  members. 

Hibbs  V.  Brown,  190  N.  Y.  167,  82  N.  E. 
1108;  People  ex  rel.  Winchester  v.  Coleman, 
133  N.  Y.  279,  16  LJLA.  183,  31  N.  E.  96; 
People  ex  rel.  PUtt  v.  Wemple,  117  N.  Y. 
136,  6  LJIA.  303,  2  Inters.  Com.  Rep.  735,  22 
N.  E.  1046;  Van  Aemam  v.  Bleistein,  102 
N.  Y.  356,  7  N.  E.  537;  Waterbury  v. 
Merchants'  Union  Exp.  Co.  50  Barb.  168. 

The  characteristic  of  individual  liability 
explains  a  line  of  cases  in  the  Federal 
courts  on  which  the  defendant  puts  much 
reliance.  These  cases  have  established  the 
rule  that  joint  stock  associationa,  unlike 
corporations,  are  not  regarded  as  dtixens 
for  the  purpose  of  determining  the  juris- 
diction of  Federal  courts  as  based  on  di- 
versity of  citiEenship. 

Chapman  v.  Barney,  129  U.  S.  677,  82 
L.  ed.  800,  9  Sup.  Ct.  Rep.  426;  Great  South- 
ern Fire  Proof  Hotel  Co.  v.  Jones,  177  U.  & 
449,  44  L.  ed.  842,  20  Sup.  Ct.  Rep.  600; 
Thomas  v.  Ohio  State  University,  196  U.  8. 
207,  49  L.  ed.  160,  25  Sup.  Ct  Rep.  24. 

Under  the  rule  of  individual  liability  of 
the  members  it  might  well  result  that  a 
judgment  secured  by  an  outside  party 
against  the  association  would  have  to  be 
satisfied  against  persons  who  were  all  citi- 
zens of  the  same  state  as  the  judgment 
creditor.  For  this  purpose,  therefore,  it  it 
proper  not  to  treat  the  association  as  a 
citizen.  But  it  does  not  at  all  follow  that 
such  an  association  is  not  a  juridical  per- 
son for  other  purposes,  and  that  Congress 
could  not  have  intended  to  treat  it  as  siieh. 

See  Liverpool  ft  L.  Life  ft  F.  Ins.  Oo.  ▼. 
Massachusetts  (Liverpool  ft  L.  Life  ft  F. 
Ins.  Co.  V.  Oilver)  10  Wall.  676,  19  L.  ed. 
1032. 

Mr.  Joseph  S.  Graydon  argued  the 
cause,  and,  with  Mr.  Lawrence  Maxwell, 
filed  a  brief  for  defendant  in  error: 

The  court  has  no  jurisdiction  to  review 
the  decision  and  judgment  of  the  oourt  be- 
low. 

United  States  v.  Stevenson,  215  U.  S.  190, 
195,  54  L.  ed.  153,  156,  30  Sup.  Ct  Rep.  16; 
SUte  V.  Clipper,  142  Mo.  474,  44  S.  W.  204; 
People  V.  Richter,  113  Cal.  473,  46  Pac  811; 
State  V.  Evansville,  ft  T.  H.  R.  Co.  107  lad. 
IS%\,  %  '^.  '&.  ^\A\  People  V.  Snyder,  44  H«B» 


IBU.                                mnTED  STATES  V.  ADAUB  BXP.  00.  SST.  Ma 

IVSi  SUU  *.  Uoor«,  84  N.  C  724;  SUte  *    when  tba  quMtloa  might  bava  bean  nJaad 

,  4»  Ohio   St.   SOS,  31   N.   E.   34  bat  pawed  ti>»  tUtiUio. 

:  8Ut^  T2  Ohio  St.  388,  74  N.  I  United   SUtei   v.   More,  I   CnQch,   1S», 

CM;   State  t.  Kemp,  S  Wuh.  212,  81  Ftt  172,  2  L.  ed.  S07,  401;  LouiaTille  Tnut  Co. 

Til;  State  *.  Unatad,  16  a  D.  422,  93  N. \^  r.  Knott,   1»1  U.  S.  22S,  48  L.  ed.   IBS,  Zi 

MOi  Pe«^  T.  Dnudon,  113  App.  DIv.  301  Bup.  CL  Rep.  119;  United  BUtM  r.  Baagm, 

H  N.  Y.  Snpp.  1018.  144  U.  S.  310,  30  L.  ed.  44S,  12  Sup.  Ct. 

The  Adanu   Eipret*   Company   ii   not  Bap.  009 ;  Pollock  t.  Funera' Loan  *  T.  Go. 

Mirponition,  but  a  joint  stock  aiaocUtfoi  167  U.  S.  42B,  B74,  SB  L.  ad.  7SS,  SIS.  10 

or  Mpartnerahip.  Sup.  Ct.  Rep.  OTS. 

Chapman  v.  Barnej,  129  U.  B.  077,  3  If  there  be  auj  fair  dotibt  of  the  ap^- 
L.  ed.  800,  9  Bup.  Ct.  Rep.  420;  Qreat  Boatb  cation  of  a  erimlnal  atatuta,  it  muat  be  te- 
em fire  Proof  Hotel  Co.  t.  Jouea,  177  U.  E  lolTed  in  favor  of  tbc  acenaed. 
449,  494,  4S0,  44  L.  ed.  842,  844,  84B,  20  Sni  United  SUtea  t.  dajton,  S  DIU.  219,  Fed. 
Ct  Rep.  090;  Flatt  t.  Colvin,  SO  Ohio  SI  Cat.  No.  14,814;  United  State*  v.  Wlltberger, 
703,  30  N.  E.  T3fi;  Boaton  A  A.  R.  Co.  i  fi  Wheat.  70,  95,  0  L.  ed.  S7,  42;  Smith  t. 
Pearaon,  128  Maa«.  440;  Oregg  t.  Sanfori  Towuend,  148  U.  S.  490,  497,  S7L.  ed.  OSS, 
12  C  a  A.  520,  28  U.  S.  App.  313,  06  Fed  S36,  13  Sop.  Ct.  Rep.  034;  Franee  t.  Doited 
161;  lindlej,  Companiea,  1891,  Btb  ed.  |  StaUi,  1««  U.  S.  919,  41  L.  ed.  090,  17  Snp. 
1;  Feiner  T.  Eeiw,  B8  App.  IHv.  46,  90  N.  H  Ct  Bep.  219;  Unitqd  Btatea  v.  Kgga,  U7 
Siipp.  608.  Fed.  204;  Com.  v.  Adama  B^.  Oo.  lei  Kj, 

The  members  of  a  joint  itock  auoeiatio)  720,  97  S^  W.  SSA. 
maj   be  sued  or   indicted,  but  not  in   thi 

«onipan;r  nama^  nnleaa  a  atatute  ao  prorlde*  lit.  Jnatiee  HoImM  delivered  the  oplnlea 

Taylor  v.  Weir,  90  0.  0.  A.  43S,  171  Fed  of  the  court: 

030;  23  Pre.  409,  477;  Van  Aemam  t.  Bleii  xbia  ia  an  indletment,  under  the  aet  ta 

tein,  102  N.  Y.  300,  7  N.  E.  637;  Moore  i  regulate  commeroe,  of  the  Adama  Exprva 

Brink,  4  Hua,  402;  St  Paul  l^rpotheta  v  Company,  by  that  name,  alleging  It  to  ba 

Bt.  Paul  BookUnden'  Union,  M  Minn.  3S!  -^  jo[nt   atoek   aaaociatlon,  organized  and 

102  N.  W.  726,  S  Ann.  Caa.  099;   Romani  exiating  under  and  I7  virtue  of  the  cMnmOB 

Ooiitio  Stone  Co.  ».  Bolger,  179  Fed.  979;  i»w  of  the  aUta  of  New  York."    A  bob- 

Pearaon    v.   Aaderburg,    28   Utah,   496,   81  ^ou  to  the  Adama  Esprea*  Company  waa 

Pac  307;  Standard  OU  Oo.  t.  Com.  122  Ky  [^ued   and   returned   ierred  on  Cfaarlea  F. 

440,  91  S.  W.  1128;  Peterwn  ».  BUte,  8i  Barrett,  general  agent    for  aaid  oompaay. 

Te».  477.  rhereupon  Barrett  moved  to  quaah  the  aerr- 

The    rules    of    pleading    and    practice    ii  i^  Mid  return  •"on  the  ground  tbat[tSS 

criminal  caeea  in  the  United  States  court*  j,b  .^og  ^^  j^  authorised  by  law."    Tha 

except  ai  modified  by  lUtute,  are  the  rule.  „,try  with  regard  to  the  action  upon  thia 

of  the  oomnon  Uw  aa  of  the  year  1789.  j^tj^n  (,  that  the  oonrt,  "traiting  said  mo- 

United  Bute.  1   Reid.  12  How.  301,  13  L  tion  aa  a  demurrer  to  the  Indictment,  finds 

^,  ^2^'  ^*^  ^?*f  ^'-r^^^^'  '.^'^  ^*  ">•  l«dl«tment  cannot  be  maintained 

£76,  ?rf-  0«.  No.  IB,760;  United  State,  v  ^^^  ^^^   ^j^    j^^    ^               ,„ 

?'?'» /t-'^'j,  ^r."  7^.""^f.®*'^  ^«  «">"  that  it  appir.  on  the  (lii  of 

2    LRA    229,    37    Fed.    488;    Withaup    »  ^.j   indictment  that  Se  aaid  Adam*  Bx- 

Unlt«l  SUtea,  02  0  C.  A  329. 127  Fed.  630  „^,  company  i.  not  a  oorporatlon,  bat  1* 

^t  i\"^T'!l^'",  "*^  "**  ^'^".u"'!"''  "joint  .took  aaaodaUon.    .    .    and  for  thU 

an  ^dlotable  Jundical  per«>n  under  the  law.  .,^„  ^^  „^tion  to  quaah  aetvice.  tre»t«l 

of  the  Umted  State,  should  be  prescnbed  ^    ^  demurrer  to  the   ladietmat,   ta   nu- 

and    governed    by    sUte    Uw,    common    01  ^j^^^   ^^   y^^  defendant  diwjhareed.  ud 

atatutory    and  ;yy  "Uh  the  Uw,  of  the  ^^  ^^  di-missed;   to  all  of  which  the 

■everal  .Ut...    If  this  were  the  rde,  then  J^^^  gt^t*.  of  Ameriea,  by  lU  oouud, 

ft  atate,  by  requiring  suits  againit  the  mem-  _— _^» 

ber*  of  a  joint  stock  association  to  be  proae-  ™',      .,.,,,..,,          _,  .             .__, 

euted  la  th.  name  of  th.  aiaocUtion,  could  »  *■  °''J«"*^  t^^t  thiaoourt  ha*  no  Jvli- 

prevent  the  United  States  from  proaecuting  ""f"""  "  ""  preaent  writ  of  error  nndn 

the  individual  members  for  violation  of  the  he  aet  of  Hareh  8,  1907,  ebap.  2604,  S4 

criminal  Uws  of  the  United  States.  'tat  at  L.  1240,  and  that  the  eourt  below 

Logan   T.  United  Btatea,  144  U.  B.  883,  lad  no  authori^  to  treat  the  motioa  of 

ESS,  30  L.  ed.  420,  430,   12  Sup.  Ct.  Rep.  Urrett  ai  equivalent  to  a  demurrer.  Wlth- 

817.  lut  following  the  defendant  into  the  bIoo- 

Thu  court  need  not  consider  itself  bound  iea  by  whieh  it  aeeka  to  escape  the  Jnri*- 

as  to  a  queation  of  jurUdiction  because  it  liction  of  thia  oourt  after  having  eloded 

may  have  exercised  JDriadiction  la  a  ease  hat  of  the  eonrt  below.  It  ta  enough  to  mt 

»f  L.  ed.  VW« 
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that  in  our  opinion,  if  we  are  to  go  behind 
the  entry,  the  decision  entered  waa  one  set- 
ting aside  the  indictment,  and  was  based 
upon  the  construction  of  the  statute  upon 
which  the  indictment  is  founded,  within  the 
meaning  of  the  act  of  March  2,  1007. 

We  turn  to  the  merits.  The  indictment 
alleges  that  the  Adams  Express  Company 
had  filed  with  the  Interstate  Commerce 
Commission  its  schedules  of  rates  and 
charges,  specifies  what  those  charges  were 
in  certain  cases,  and  sets  forth  in  different 
counts  instances  in  which  the  company  de- 
manded and  received  sums  in  excess  of  its 
scheduled  rates  for  the  parcels  carried;  in 
short,  disobeyed  the  act  of  February  4,  1887, 
chap.  104,  §  8,  24  Stat  at  L.  379,  380.  U.  S. 
Comp.  Stat.  Supp.  1911,  pp.  1284,  1289. 
By  §  10  (amended  by  act  of  June  18,  1910, 
chap.  309,  §  10,  36  Stat,  at  L.  539,  549)  any 
common  carrier  subject  to  the  provisions  of 
the  act,  wilfully  doing  this,  is  guilty  of  a 
misdemeanor  and  liable  to  a  fine. 
S89]  *The  objection  to  applying  §  10  to 
the  defendant  has  been  indicated.  It  is  con- 
firmed in  argument  by  the  citation  of  many 
cases  in  which  such  companies  are  treated 
as  simple  partnerships,  including  those  in 
which  this  court  has  declined  to  extend  the 
legal  fiction  applied  in  determining  juris- 
diction over  corporations  so  as  to  cover 
them.    Chapman  v.  Barney,  129  U.  S.  677, 


press  Company  is  a  joint  stock 
tion.)  But  if  it  imposes  upon  them  the 
duties  under  the  words  "common  carrier," 
as  interpreted,  it  is  reasonable  to  suppose 
that  the  same  words  are  intended  to  im- 
pose upon  them  the  penalty  infiicted  on 
common  carriers  in  case  those  duties  are 
not  performed.  It  is  true  that  a  doubt  was 
raised  by  the  wording  of  §  10  in  the  original 
act,  whether  corporations  were  indictable 
under  it.  This  doubt  wai  met  by  the  act 
of  February  19,  1903,  chap.  708,  §1,  32 
Stat  at  L.  847,  U.  S.  Comp.  SUt.  Supp. 
1911,  p.  1309.  We  do  not  perceive  that  any 
inference  can  be  drawn  *from  this[S90 
source  in  favor  of  a  construction  of  the 
later  amendment  other  than  that  that  we 
deem  the  natural  one. 

The  power  of  Congress  hardly  is  denied. 
The  constitutionality  of  the  statute  as 
against  corporations  is  established  (New 
York  C.  &  H.  R.  R.  Co.  y.  United  States,  212 
U.  S.  481,  492,  63  L.  ed.  613,  621,  29  Sup. 
Ct.  Rep.  304),  and  no  reason  is  suggested 
why  Congress  has  not  equal  power  to  charge 
the  partnership  assets  with  a  liability,  and 
to  personify  the  company  so  far  as  to  collect 
a  fine  by  a  proceeding  against  it  by  the 
company  name.  That  is  what  we  believe 
that  Congress  intended  to  do.  It  is  to  be 
observed  that  the  structure  of  the  company 
under  the  laws  of  New  York  is  such  that 


32  L.  ed.  800,  9  Sup.  Ct.  Rep.  426;  Great   &  judgment  against  it  binds  only  the  joint 


Southern  Fire  Proof  Hotel  Co.  v.  Jones,  177 
U.  S.  449,  454,  456,  44  L.  ed.  842,  844,  845, 
20  Sup.  Ct.  Rep.  690;  Thomas  v.  Oliio  State 
University,  195  U.  S.  207,  49  L.  ed.  160,  25 
Sup.  Ct.  Rep.  24.  But  the  argument  is  met 
by  the  plain  wori?  of  the  statute  as  it  now 
stands.  For  by  9  I  of  the  original  act  of 
1887,  as  amended  by  the  act  of  June  29, 
1906,  chap.  3591,  34  SUt.  at  L.  584,  U.  S. 
Comp.  Stat.  Supp.  1911,  p.  1288,  "the  term 
'common  carrier,'  as  used  in  this  act,  shall 
include  express  companies  and  sleeping  car 
companies."  And  thus  the  liability  of  com- 
mon carriers,  created  by  §  10,  stands  as  if 
it  read  that  express  companies  violating  9  6 
should  be  guilty  of  a  misdemeanor  and 
liable  to  fine. 

It  has  been  notorious  for  many  years  that 
some   of  the  great  express   companies   are 
organized  as  joint  stock  associations,   and 
the  reason  for  the  amendment  hardly  could 
be  seen  unless   it  was    intended    to   bring 
those  associations  under  the  act     As  sug- 
gested in  the  argument  for  the  government, 
no  one,  certainly  not  the  defendant,  seems 
to  have  doubted  that  the  statute  now  im- 
poses upon  them  the  duty  to  file  schedules 
of    rates.     American    Exp.    Co.    v.    United 
eute§,  212  U.  8.  522,  531,  53  L.  ed.  635,  639, 
29  Sup.  CL  Rep.  315.     (The  Americam  ^- 
iM40 


property,    (National  Bank  v.  Van  Derwer- 
ker,  74  N.  Y.  234),  and  that  it  has  other 
characteristics  of  separate  being  (Westcott 
V.  Fargo,  61  N.  Y.  542,  19  Am.  Rep.  300; 
Re  Jones,  172  N.  Y.  575,  60  L.RJ^.  476,  69 
N.  E.  570;  Hibbs  v.  Brown,  190  N.  Y.  167. 
82  N.  E.   1108).     Indeed,  article  8  of  the 
Constitution   of  the  state,  after   providing 
that  the  term  "corporations,"  as  there  used, 
shall  be  construed  to  include  all  joint  stock 
companies,  etc.,  having  any  of  the  powers  or 
privileges  of  corporations  not  possessed  1^ 
individuals  or  partnerships,  as  these  com- 
panies do  (Re  Jones,  172  N.  Y.  576,  579,  60 
L.R.A.  476,  65  N.  E.  570),  goes  on  to  de- 
clare that  all  corporations  may  sue  and  be 
sued  'in  like  cases  as  natural  persons.'    We 
do  not  refer  to  the  law  of  New  York  in 
order  to  argue  that  by  itself  it  would  suflios 
to  make  applicable  the  principle  of  Liver* 
pool  &  L.  Life  &  F.  Ins.  Co.  v.  Massachusetts 
(Liverpool  k  L.  Life  k  F.  Ins.  Co.  v.  Oliver), 
10  Wall.  566,  19  L.  ed.  1029.    We  refer  to  it 
simply  to  show  the  semicorporate  standing 
that  these  companies  already  had  locally  as 
well  as  in  the  popular  mind;  and  thus  that 
the  action  of  Congress  was  natural  and  to 
be  expected,  if  we  take  its  words  to  mmm 
all  that  by  construction  they  import. 
Judgment  reversed. 


lilt. 
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S»l]  •NATIONAL  SAFE  DEPOSIT,  SAV- 
IN6S,  &  TRUST  COMPANY  of  the  DiB- 
trict  of  Ck>lumbia,  Plff.  in  Err., 

V. 

WILLIAM  B.  HIBB& 

(See  S.  C.  Reporter's  ed.  391-397.) 

Equitable  estoppel  —  two  persons  equal- 
ly innocent  —  oonyersion  of  stock 
certificate. 

A  bank  taking  stock  certificates  dulj  as- 
signed in  blank  and  attested,  as  securitT 
for  a  loan,  and  intrusting  them  to  a  clerk 
who  fraudulently  or  criminally  takes  the 
certificates  to  a  stockbroker,  by  whom  tikev 
are  sold  for  the  clerk's  aecoimt  in  the  ordi- 
nary course  of  business,  to  persons  paying 
full  value,  must,  rather  than  the  stock- 
broker, answer  for  the  loss  because  its  mis- 


placed confidence  in  the  clerk  madt  the 
wrong  possible. 

[For  otner  cases,  see  Bqnlty,  886-388;  Bs* 
toppel.  III.,  in  Diffest  Bop.  Ct.  1908.] 

[No.  79.] 

Argued  April  14  and  16,  1918.     Deelded 

June  10,  1918. 

IN  ERROR  to  the  Ckiurt  of  Appeals  of  the 
District  of  Columbia  to  reriew  a  Judg- 
ment which  affirmed  a  judgment  of  the  Su- 
preme Court  of  the  District,  in  favor  of 
defendant  in  an  action  for  eonTersion.  Af- 
firmed. 
See  same  case  below,  32  App.  D.  C  469. 
The  facts  are  stated  in  the  opinion. 


Note. — Effect  of  intrusting  another  with 
stock  certificate  indorsed  or  assigned  in 
blank,  to  estop  owner  as  against  pur- 
chaser in  good  faith. 

While  certificates  of  stock  are  not,  strictly 
speaking,  commercial  or  negotiable  paper 
under  the  law  merchant,  luce  promissory 
notes  or  bills  of  exchange,  the  recognized 
usage  of  indorsing  such  certificates  in  blank, 
and  so  transferring  title  to  them  and  what 
they  represent  bv  delivery,  has  given  them 
a  quasi  negotiable  character  to  such  an  ex- 
tent that  they  are  often  held,  as  they  pass 
from  hand  to  hand,  free  from  undisclosed 
antecedent  equities.  Austin  v.  Hayden,  171 
Mich.  38,  137  N.  W.  317. 

And  a  stockholder  who  intrusts  another, 
for  a  special  purpose  only,  with  his  stodc 
certificates  indorsed  or  assigned  in  blank, 
clothes  such  other  with  such  indicia  of 
ownership  that  an  unauthorized  sale  or 
pledge  of  the  certificates  to  an  innocent 
vendee  or  pledgee  for  value  binds  the  true 
owner,  and  prevents  him  from  asserting  a 
paramount  interest  in  the  shares.  Brewster 
V.  Sime,  42  Cal.  139,  14  Mor.  Min.  Rep.  673 
(pledge) ;  National  Safe  Deposit,  Sav.  &  T. 
Co.  V.  Gray,  12  App.  D.  C.  276;  Otis  v. 
Gardner,  105  III.  436;  Johnson  v.  Milmine, 
160  111.  App.  208  (pledge) ;  Jarvis  v.  Rogers, 
13  Mass.  105  (pledge),  s.  c.  on  subsequent 
appeal,  15  Mass.  389;  Baker  v.  Davie,  211 
Mass.  429,  97  N.  E.  1094  (pledge);  Austin 
V.  Hayden,  171  Mich.  38,  137  N.  W.  317 
(pledge);  Fatman  v.  Lobach,  1  Duer,  364 
(pledge) ;  Commercial  Bank  v.  Kortright, 
22  Wend.  348,  34  Am.  Dec.  317  (pledge) ; 
McNeil  V.  Tenth  Nat.  Bank,  46  N.  Y.  326, 
7  Am.  Rep.  341  (pledge) ;  Williams  v. 
Walker,  9  N.  Y.  S.  R.  60;  Talcott  v.  Stan- 
dard Oil  0>.  149  App.  Div.  694,  134  N.  Y. 
Supp.  617  (pledge);  Union  Trust  Co.  v. 
Oliver,  166  App.  Div.  646,  140  N.  Y.  Supp. 
681,  reversing  77  Misc.  662,  137  N.  Y.  Supp. 
625  (voting  trust  certificate — pledge) ;  Gray 
V.  Fankhauser,  68  Or.  423,  115  Pac  146 
(pledge) ,  Pennsylvania  R.  Co.'s  Appeal,  86 
Pa.  80;  West  Branch  k  S.  Canal  Co's  Ap- 
peal 81  *Pa.  19;  Burton's  Appeal,  93  Pa. 
214  (pledge);  Garvin  v.  Pettee,  15  S.  D. 
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266,  88  N.  W.  578;  Cherry  v.  Frost,  7  Lsa, 
1  (pledge). 

As  between  the  parties,  the  delivery  of  the 
certificate  of  stock,  with  assignment  and 
power  in  blank  indorsed,  passes  the  entire 
title,  legal  and  equitable,  in  the  shares,  not- 
withstanding that,  by  the  terms  of  the 
charter  or  by-laws  of  the  corporation,  the 
stock  is  declared  to  be  transferable  on  its 
books.  Commercial  Bank  v.  Kortright^  82 
Wend.  848,  84  Am.  Dee.  317;  M^eU  v. 
Tenth  Nat  Bank,  46  N.  Y.  326,  7  Am.  Esp. 
341. 

The  provisions  of  the  U.  S.  Rev.  Stat. 
§  5139,  U.  8.  Comp.  Stat.  1901,  p.  8461,  that 
national  bank  stock  shall  be  transferred  by 
indorsement  on  the  books  of  the  bank,  doss 
not  prevent  the  application  of  this  mlsu 
Gray  t.  Fankhauser,  68  Or.  428,  116  Pas. 
146. 

And  notwitiistanding  a  statutory  provi- 
sion  that  transfers  of  stock  shall  be  void  un* 
less  made  on  the  books  of  the  corporation, 
stockholders  are  estopped  bv  their  delivery 
of  their  stock,  indorse  with  blank  assion- 
ments  and  powers  of  attorney,  from  elaun- 
ing  any  title  to  or  interest  in  their  stock  as 
sgainst  bona  fide  purchasers  thereof  from 
those  to  whom  such  stockholders  have  deliv- 
ered the  certificates.  CNeil  v.  Wolcott  Min. 
Co.  27  L.RJL.(NJ3.)  200,  98  0.  C.  A.  809, 
174  Fed.  627. 

Such  provisions  are  intended  soMhr  for 
the  protection  of  the  corporation,  and  eaa 
be  waived  or  asserted  at  its  pleasure,  and  bo 
effect  is  to  be  given  to  them  except  for  ths 

Protection  of  the  corporation.  Ocnnmsrelal 
lank  V.  Kortright,  22  Wend.  348,  84  Am. 
Dec.  317;  McNeil  v.  Tenth  Nat  Bank,  46 
N.  Y.  326,  7  Am.  Rep.  341;  Gray  v.  VMdc- 
hauser,  68  Or.  423,  115  Psc  146. 

Where  there  is  a  eust<mi  for  certificatss  of 
stock  with  the  transfer  on  the  back  slnsd 
in  blank,  to  pass  from  hand  to  hand  wftaonl 
inquiry,  the  owner  of  a  certificate  who  gHis 
it  to  a  broker,  thus  signed,  for  ths  pnrpoM 
of  surrendering  it  to  the  oompanv  sad  o^ 
taining  a  new  certificate  inmudlnff  addi- 
tional stoek,  is  estopped  to  elaim  tHls  as 
against  a  bona  fids  pledges  to 


SUPREBOB  CX)UBT  OF  THE  UNITED  STATES. 


Oor.  TttM, 


lir.  Oharles  li.  Frailey  argued  the 
oauc^  and,  with  Mr.  A.  S.  Worthington, 
filed  a  brief  for  plaintiff  in  error : 

Certificates  of  atock,  such  ae  are  concerned 
in  this  controversy,  are  not  negotiable  in- 
struments, and  do  not  fall  within  the  pur- 
view of  the  negotiable  instrument  laws,  even 
when  indorsed  in  blank  by  the  owner. 


George  H.  Hammond  ft  Co.  v.  Hastings, 
134  U.  S.  401,  404,  33  L.  ed.  960,  M2,  10 
Sup.  Ct.  Rep.  727;  Dewing  v.  Perdicaries,  96 
U.  S.  196,  24  L.  ed.  655;  O'Herron  v.  Gray, 
168  Mass.  673,  40  L.RJL  498,  60  Am.  St. 
Rep.  411,  47  N.  E.  429;  East  Birmingham 
Land  Co.  v.  Dennis,  86  Ala.  565,  2  LJLA. 
836,  7  Am.  St.  Rep.  73,  5  So.  317;  KnoK  ▼. 


broker  fraudulently  pledged  the  certificate 
to  seonre  his  own  debt;  and  this  is  true 
whfither  the  act  of  the  broker  amounted 
tachnieally  to  larceny  or  not,  and  whether 
the  owner  of  the  stock  knew  of  such  custom 
or  not.  Russell  v.  American  Bell  Teleph. 
Oo.  180  Mass.  467,  62  N.  E.  751. 

One  who  deposits  a  certificate  of  stock 
indorsed  in  blank,  with  his  brokers,  as  secu- 
rity against  loss  from  transactions  on  the 
market  for  his  account,  exposes  himself  to 
the  risk  of  losing  his  stock  if  the  person  to 
whom  it  was  improperly  pledged  by  the 
brokers  to  secure  a  loan  to  them  finds  it 
necessary  to  sell  in  order  to  secure  payment 
of  his  advances.  The  owner  is  estopped 
from  asserting  his  title  against  one  who 
has  parted  with  value  on  uie  faith  of  the 
transfer  he  has  made.  Re  Mclntyre,  181 
FML  955,  104  0.  C.  A.  419. 

The  true  owner  of  the  stock  wrongfully 
pledged  by  such  transferee  would  be  entitled 
to  redeem  on  payment  of  the  amount  ac- 
tually advanced  to  the  transferee  at  the  time. 
of  the  pledge,  regardless  of  any  pre-existing 
debts  owing  to  the  pledgee  by  the  pledgeor, 
unless  the  pledgee  proves  that  he  changed  his 
position  as  to  these  pre-existing  debts  for 
the  worse,  on  the  faitn  of  the  pledge.  Na- 
tional Safe  Deposit,  Sav.  &  T.  Co.  v.  Gray, 
12  App.  D.  C.  276. 

The  owner  of  a  stock  certificate  indorsed 
in  blank,  who,  in  pledging  the  same  to  a 
reputable  going  bank,  is  free  from  negli- 
ffenee,  is  not  estopped  from  asserting  title 
uiereto  as  against  an  innocent  purchaser  for 
value  who  derives  title  through  one  who 
stole  certificates  from  the  bank  where  it  was 
pledged,  even  though  the  thief  be  the  cashier 
of  the  bank.  Schumacher  v.  Greene  Cananea 
Copper  Co.  117  Minn.  124,  38  IaR.A.(N.S.) 
180,  134  N.  W.  510,  Ann.  Oas.  1913  C,  1115. 
The  court  concedes  that  if  the  sale  of  the 
oertificate  was  the  act  of  the  bank,  the 
owners  should  succeed  under  the  rule  that 
where  by  a  wrongful  or  unauthorised  act 
two  innocent  persons  have  been  placed  in  a 
■itoation  where  a  loss  must  be  borne  by  one 
of  them,  it  falls  on  the  one  who  first  trusted 
the  wrongdoer  and  put  in  his  hands  the 
means  of  inflicting  the  loss,  but  holds  that 
the  act  of  tiie  cauiier  in  wrongfully  appro- 
priatinff  the  certificate  for  his  own  purposes 
is  not  the  misappropriation  of  the  bank  to 
whose  custody  it  was  intrusted,  even  though 
the  bank  may  be  liable  to  the  pledgeor. 

The  application  of  such  an  estoppel  is  not 

affeeted  by  the  fact  that  the  guaranty  of  the 

stodcholder's  sienature  was  procured  with- 

cat  the  knowledge  of  the  owner,  after  the 

€eiH£cate  had  been  delivered*  since  intrust- 

iV  the  eertiHokU  to  another  in  blank  waa, 


so  far  as  innocent  third  persons  are  eon- 
cemed,  an  authorization  to  fill  in  the  in- 
strument, so  as  to  make  it  effective  to  ae^ 
complish  its  apparent  purpose.  The  guar- 
anty of  signature  must  necessarilv  be  made 
after  the  signing,  and  is  something  with 
which  the  owner  has  no  apparent  connection. 
Baker  v.  Davie,  211  Mass.  429,  97  N.  K 
1094. 

The  rule  is  different  when  the  blank  as- 
signment and  power  of  attomev  is  signed 
by  executors  of  a  deceased  registered  owner 
of  shares,  as  such  documents  are  not  *in 
order,"  and  persons  dealing  with  them  are 
put  on  notice.  Colonial  Bank  v.  Cady,  K  R. 
15  App.  Cas.  267,  60  L.  J.  Ch.  N.  S.  181,  6S 
L.  T.  N.  S.  27,  39  Week.  Rep.  17. 

The  fact  that  the  assignment  and  power  of 
attorney  are  on  a  separate  paper  is  not  ma- 
terial. Talcott  V.  Standard  Oil  C6.  149  App. 
Div.  694,  134  N.  Y.  Supp.  617;  Smith  v. 
Savin,  141  N.  Y.  315,  36  N.  E.  338;  Craw- 
ford V.  Dollar  Sav.  Fund  4  T.  Co.  236  Pa. 
20G,  84  Atl.  694. 

The  true  owner  of  corporate  stock  who  hss 
knowingly  placed  in  another's  hands  for  a 
special  purpose  his  stock  certificates,  accom- 
panied by  a  separate  instrument  of  powers 
of  attorney  and  transfer  signed  in  blanlc, 
cannot  assert  his  title  as  sgainst  a  pledgee 
in  good  faith,  no  matter  how  faithless  uie 
pledgeor  was  to  the  agreement  with  the 
owner  by  which  he  obtained  poeaeesion. 
Baker  v.  Davie,  supra. 

One  who  delivers  a  certificate  of  stock  to 
another  as  security  on  account  of  a  joint 
stock  purchasing  enterprise,  to  which  the 
latter  pins  a  blank  assignment  and  power  of 
attorney  which  the  former  had  previously 
executed  for  another  purpose,  is  estopped 
to  assert  his  ownership  as  against  an  inno- 
cent pledgee  who  advanced  the  money  there- 
on with  which  the  projected  stock  purchase 
was  made.  Talcott  v.  Standard  Oil  Co. 
supra. 

The  owner  of  stock  certificates  who  de- 
livers them  to  his  brokers,  together  with 
blank  powers  of  attorney  duly  signed,  to  se- 
cure his  indebtedness  on  margins,  is  estopped 
to  assert  ownership  as  against  an  innocent 
pledgee  for  value  to  whom  the  brokera  had 
wroi^ully  hypothecated  the  stock  after 
pinning  to  eadi  certificate  one  of  such  blank 
powers  of  attorney.  Crawford  v.  Dollar 
Sav.  Fund  k  T.  Co.  supra. 

On  the  effect  of  putting  paper  or  securi- 
ties transferable  by  delivery,  or  indorsed  or 
assigned  in  blank,  into  another's  possession, 
to  estop  owner  as  against  purchaser  in  good 
faith — see  note  to  McCarthy  v.  Crawford,  29 
L.RA.(N.S.)  252. 

%M  V.  8. 
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Eden  Musee  Americain  Co.  148  N.  Y.  441,  81 
L.RJ^.  779,  61  Am.  St.  Rep.  700,  42  N.  E. 
988;  Church  ▼.  Citizens'  Street  R.  Co.  78 
Fed.  626;  American  Press  Asso.  t.  Bran  ting- 
ham,  76  App.  DiT.  436,  78  N.  Y.  Supp.  306. 

And  even  where  an  instrument  otherwise 
not  negotiable  has  been  made  so  by  statute 
upon  indorsement  and  deliverj,  all  the  in- 
cidents of  indorsement  and  deUverj  of  bills 
and  notes  before  maturity  do  not  necessarily 
ensue  from  the  negotiation  of  the  instru- 
ments made  the  subject  of  such  statute. 

Shaw  V.  North  Pennsylvania  R.  Co.  (Shaw 
V.  MerchanU'  Nat.  Bank)  101  U.  S.  667,  663, 
664,  26  L.  ed.  892-894. 

No  custom  or  usage  can  alter  or  affect 
a  well-settled  principle  of  law.  Therefore 
no  custom  or  usage  of  brokers  tending  to 
regard  certificates  of  stock  indorsed  in  blank 
as  negotiable  securities  makes  them  such, 
or  alters  the  principles  of  law  applicable  to 
them  aa  non-negotiable  instruments. 

Thompson  v.  Riggs,  6  Wall.  663,  18  L.  ed. 
704;  Barnard  ▼.  Kellogg,  10  Wall.  383,  19 
L.  ed.  987;  East  Birmingham  Land  Co.  t. 
Dennis,  86  Ala.  666,  2  L.RJL.  836,  7  Am.  St. 
Rep.  73,  6  So.  317;  Barstow  ▼.  Savage  Min. 
Co.  64  Oal.  388,  49  Am.  Rep.  706,  1  Pac  349; 
Schumacher  v.  Greene  Oananea  Copper  Co. 
117  Minn.  124,  38  L.RJL.(N.S.)  180,  134  N. 
W.  610,  Ann.  Cas.  1913  C,  1116. 

A  pledgee  of  certificates  of  stock  has 
sufficient  title  to  maintain  an  action  for 
damages  for  their  conversion. 

Smith  V.  Maberry,  61  Ark.  620,  33  S.  W. 
1068;  Treadwell  v.  Davis,  34  Ckl.  606,  94 
Am.  Dec.  770;  United  States  Exp.  Go.  v. 
Meints,  72  111.  293;  Adams  v.  O'Connor,  100 
Mass.  617,  1  Am.  Rep.  137. 

Where  personal  property  has  been  stolen 
from  the  rightful  owner  thereof,  and  the 
thief  disposes  of  the  same  through  a  third 
person, — as,  in  case  of  stock,  through  a 
broker, — such  third  person  is  responsible 
for  the  conversion  of  the  property,  because 
he  could  not  do  as  agent  for  the  wrong- 
doer that  which  was  unlawful  for  the  wrong- 
doer himself  to  do;  and  it  is  immaterial 
that,  as  in  this  case,  the  agent  was  a  broker, 
and  in  good  faith  believed  that  hit  client 
was  the  owner  of  the  property  sold. 

Koch  V.  Branch,  44  Mo.  642,  100  Am.  Dec. 
324;  Hoffman  v.  Carow,  22  Wend.  286; 
Swim  V.  Wilson,  90  Ckl.  126,  13  L.RJI.  606, 
26  Am.  St.  Rep.  110,  27  Pac.  33;  Bercich 
V.  Marye,  9  Nev.  312,  13  Mor.  Min.  Rep.  644; 
Kimball  v.  Billings,  66  Me.  147,  92  Am.  Dec. 
581;  Coles  v.  Clark,  8  Cush.  899;  Kearney 
V.  Clutton,  101  Mich.  106,  46  Am.  St.  Rep. 
394,  69  N.  W.  419;  Fort  v.  Wells,  14  Ind. 
App.  631,  66  Am.  St.  Rep.  816,  43  N.  E.  166. 

The  cases  touching  upon  the  validity  of 
the  title  of  a  bona  fide  purchaser  for  value 
of  certificatea  of  stock,  or  otlMr  noii-iiego- 
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tiable  commercial  instruments,  Aa  against 
the  owner  thereof,  where  they  have  passed 
through  the  hands  of  one  having  no  right 
to  transmit  them  to  such  purchaser,  may 
be  divided  into  two  classes: 

(1)  Oases  where  the  owner  of  the  docu^ 
ment  voluntarily  intrusts  it  to  the  posses- 
sion of  another  in  such  form  aa  to  dothe 
the  latter  with  the  indicia  of  ownership, 
and  that  person  converts  it  to  his  own  use. 

In  this  class  the  voluntary  intrusting  of 
possession  of  the  instrument  to  another, 
thereby  enabling  the  latter  to  deal  with  it 
as  his  own  so  far  as  his  relations  with  th6 
public  are  ooncemed,  is  held  to  be  negli- 
gence; and  is  the  controlling  fact  upon 
which  an  estoppel  is  predicated. 

McNeil  V.  Tenth  Nat.  Bank,  46  N.  Y. 
326,  7  Am.  Rep.  341;  Pennsylvania  R.  Co's. 
Appeal,  86  Pa.  80;  Burton's  Appeal,  98  Pa. 
214;  Moore  v.  Metropolitan  Nat.  Bank,  66 
N.  Y.  41,  14  Am.  Rep.  178;  Holbrook  ▼. 
New  Jersey  Zinc  Co.  67  N.  T.  616;  DriseoU 
V.  West  Bradley  ft  C.  Mfg.  Co.  60  N.  T.  96; 
Cushman  v.  Thayer  Mfg.  Jewelry  Go.  76 
N.  Y.  366,  32  Am.  Rep.  816;  Oowdrej  ▼. 
Vandenburgh,  101  U.  6.  673,  26  L.  ed.  923; 
Laughlin  v.  District  of  Columbia,  116  U.  8. 
486,  29  L.  ed.  701,  6  Sup.  Ot  Rep.  472| 
National  Safe  Deposit,  Sav.  4  T.  Co.  ▼. 
Gray,  12  App.  D.  C.  276;  Strong  v.  DiiMel 
of  Columbia,  4  Maclfey,  242;  Scollans  v.  X. 
H.  Rollins  4  Sons,  179  Msas.  346,  88  Am. 
St.  Rep.  386,  60  N.  E.  988;  Knox  v.  Eden 
Musee  Americain  Co.  148  N.  Y.  441,  81  UR^ 
779,  61  Am.  St  Rep.  700,  42  N.  B.  988; 
Russell  V.  American  Bell  Teleph.  Oo.  180 
Mass.  467,  62  N.  E.  761. 

(2)  Cases  in  which  an  employee,  servant, 
or  stranger  had  access  to  a  document  re- 
maining in  the  possession  of  the  owner,  and 
took  it  out  of  such  possession  without  the 
Icnowledge  or  consent  of  the  latter,  and  con- 
verted it  to  his  own  use. 

In  this  class,  although  the  owner  may 
have  put  sufileient  confidence  in  the  agent 
or  servant  to  give  him  access  to  the  instru- 
ment, and  thus  furnished  an  opportunity 
for  theft,  it  is  held  that  no  negligence 
exists  and  no  estoppel  ensues. 

Board  of  Education  v.  Sinton,  41  Ohio  St. 
604;  mil  V.  C.  F.  Jewett  Pub.  Oo.  164 
Mass.  172,  18  LJLA.  193,  26  Am.  St.  Rep. 
230,  28  N.  E.  142;  O^erron  v.  Gray,  168 
Mass.  678,  40  LJLA.  498,  60  Am.  St.  Rep. 
411,  47  N.  E.  429;  Farmers'  Bank  ▼.  Die- 
bold  Safe  4  Lock  Co.  66  Ohio  St.  367,  68 
L.  R.  A.  620,  90  Am.  St  Rep.  686,  64  N.  E. 
618;  Hall  v.  Wagner,  111  App.  Div.  76,  97 
N.  Y.  Supp.  670;  Shaw  v.  North  Pennsyl- 
vania R.  Co.  (Shaw  V.  Merchants'  Nat. 
Bank)  101  U.  8.  667,  663,  664,  26  L.  ed.  892- 
894;  Bangor  Electrie  Light  4  P«  Oo.  ^.%ijck- 
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App.  551;  Knox  ▼.  Eden  Muaee  Americain  Diebold  Safe  ft  Lock  Ck>.  66  Ohio  St.  967, 

Od.  148  N.  Y.  441,  31  L.R.A.  783,  51  Am.  58  L.ItA.  620,  00  Am.  St.  Rep.  586,  64  N.  & 

St.  Rep.  700,  42  N.  E.  988;  East  Binning-  518. 

famm   Land  Co.  t.  Dennis,  85  Ala.   565,  2  A  crime  is  necessary  in  this  class  of  caaes 

L.RA..  836,  7  Am.  St.  Rep.  73,  6  So.  317;  before  the  wrongdoer  may  deceive  others; 

Schumacher  v.  Greene  Gananea  Copper  Co.  he  clothes  himself  with  the  indicia  of  own- 

117  Minn.  124,  38  LJLA.(NJ3.)  180,  134  N.  ership.    For  a  servant  to  thus  take  away  a 

W.  510,  Ann.  Gas,  1013  C,  1115.  document  or  other  property  from  hia  master 

The  elements  necessary   to  an  estoppel,  — ^although  it  has  been  intrusted  to  hia  eos- 

l^ned  from  the  authorities  under  the  first  tody, — and  convert  it  to  his  own  use,  is 

head,  are:  larceny  at  the  common  law. 

1.  The  voluntary  surrender  to  another,  1  Wharton,  Grim.  Law,  8th  ed.  §  016;  2 
by  the  owner  or  rightful  holder  of  a  cer-  Bishop,  Grim.  Law,  7th  ed.  §§  824,  826;  18 
tificate  of  stock  or  other  instrument,  of  the  Am.  ft  Eng.  Enc.  Law,  2d  ed.  474,  476,  511. 
possession  thereof,  in  such  condition  as  to  The  defendant  in  error  is  liable,  even 
dothe  such  other  with  the  indicia  of  own-  though  the  court  should  consider  the  eir- 
ership,  so  as  to  enable  him  to  deal  with  the  cumstances  under  which  Myers  obtained  the 
public  as  its  owner.  stock  in  controversy  such  as  to  vest  a  good 

2.  The  commission  of  a  fraud,  or  the  per-  title  in  a  bona  fide  purchaser  for  value, 
petration  of  a  crime  such  as  larceny,  is  not  Kimball  v.  Billings,  55  Me.  147,  02  Am. 
necessary   before   the    certificate    or  other  Dec.  581;  Swim  v.  Wilson,  00  GaL  126,  IS 
document  can  pass  out  of  the  possession  of  L.RA..  605,  25  Am.  St.  Rep.  110,  27  Pac.  S3. 

the  owner  or  rightful  holder  thereof.  ^^  ,   ,   Darllii»toii  and  W.  O.  Solll- 

«.    TTie  Toluntwy  surrender  to  another  of  ^^^  ^    ^  tj,,  ^^^^^  ^^  jl^  .  ^^^  l„, 

poMeaaion  of  such  instrument,  accompanied  defendant  in  error: 

by  Uie  indicia  of  ownership,  must  be  the  certificates  of  stock  are  nnirerwUly  reeog- 

proximate  cause  of  the  loss  to  the  original  „|^   „   possessing  certain   attribatea   in 

^^J*^',  .       .  .  •      ,    .1      common  with  commercial  paper,  which  have 

In  the  eases  under  the  second  head    the   ,^  ^^  jj,^,  designation  by  some  eourte  as 

above  elements  are  absent  and  the  existence  ..^y^j  negotUble,"  although  the  use  «f  that 

".■■Jlr^P*'  *"  .      **  ^"T"       .   V  term  is  condemned  by  the  text  writwa  aa 

1.    The  possession   of   the  dwsument  by  being,  itself,  misleading. 

tte    wrongdoer    is    obtained    without    toe  ga  Am.  *  Eng.  Bno.  Law,  831;  Krat  Hat. 

knowledge  or  consent  of  the  owner  of  the  ^^^  ,  Lanier,  11  WaU.  8M.  877,  20  L.  ed. 

iaa^ent,  and  there  is  no  voluntary  sur-  „^^  „^.  j^,,^  ^  q^^^   188  U.  a  42,  4«, 

rend«v  thereof  to  the  former.  ^y  L.  ed.  878,  876,  23  Sup.  a.  Rep.  2S4;  Sup- 

1.  Before  the  wrongdoer  can  obUin  poi-  ,    Jy^^^^  ^o  v.  Elliott,  10  Colo.  833,  8  Am. 

MMion  of  the  document,  a  criminal  act,  such  g^   ^       gjG,  16  Pac.  691 ;  American  Bxch. 

aa  larceny  or  a  talcing  away  without  con-  jj^j  ^^y.  ^  Woodlawn  Cemetery,  120  App. 

MBt,   is   necessary,  as   distinguished   from  p.^   m    j^j  jj   y.  Supp.  806;  Fifth  Ave. 

the  possible  use  of  a  technical  criminal  act  gank  v.  Forty-seoond  Street  &  O.  Street 

by  way  of  fraud  to  induce  a  volunta^  sur-  p         ^  ^   ^„  jj   Y   238,  1»  LJLA.  881, 

rmler  of  possession  of  the  instrument.  j,  ^   g^^  ^       „2.  38  N.  E.  878;  JarvU 

8.    The    criminal   act   is    the    proximate  ^    g            13  ^^^    ^^     L            v.  SUto 

cause  of  the  loss  or  conversion  of  the  docu-  Bank,  81  App.  Div.  371.  80  N.  Y.  Supp.  901 ; 

moit;  or.  in  other  words,  is  the  proximate  b^j        ^  Bank  v.  New  York  *  N.  H.  R. 

«tiseof  the  opportunity  afforded  the  wrong-  ^  g^^nn.  276;  Leitch  v.  Wells,  48  N.  Y. 

ftd  holder  of   the  instrument   to   transfer  ju    g^^        ^   ^.^^^^  J5^^  A  Ft.  S.  R.  Oo. 

It  to  an  Innocent  purchase  or  pledgee.  5  j„„  ^  p^   p^,  No.  13,320;  Matthews 

In  the  case  of  a  corporation,  the  transfer  ^    UassachusetU  Nat.  Bank,  Holmes,  407. 

fromito  possession  and  custody  to  the  pos-  p^  ^  jj^  g^ 

Marion  of  a  servant  takes  place  when  he  ^^^  ^^^^^  ^^  ^  .ubject-mata, 

does  some  act  not  within  the  scope  of  his  V2  v  i  21    i-_ 

employment,  by  which  he  appropriates  the  ^?^<^^^^^«  which  known  usages  prermil^hj 

\MBtnunent  and  uses  it  as  his  own  without  'mplication    incorporate    them    into    their 

the  knowledge  of  his  employer;  for  a  cor-  agreements,  if  nothing  is  said  to  the  eon. 

poration  is  not  responsible  for  the  unau-  ^rary. 

thorised  act  of  its  servant  not  done  within  Robinson  v.  United  States,  18  WaU.  S6S, 

the  scope  of  his  duties.  366,  20  L.  ed.  663,  654;  Hostetter  ▼.  Park, 

Knox  V.  Eden  Musee  Americain  Go.  148  137  U.  S.  80,  40,  34  L.  ed.  568,  572,  11  Sup. 

K.  T.  441,  31  LJI.A.  770,  51  Am.  St.  Rep.  Ct.  Rep.  1;   Shipman  v.  StraitaviUe  Cent. 

700,  42  N.  B.  088:  Hill  v.  C.  F.  Jewett  Pub.  Min.  Co.  168  U.  S.  356.  364.  30  L.  ed.  1016. 

Co.  164  Mmb.  172,  13  UEIA..  193,  26  Am.  St.  1 1018,  15  Sup.  Gt.  Rep.  886. 

Rep.  280,  28  N.  E,  142;  Farmen'  Bank  v.l     The  cases  principally  dted  on  behalf  af 

MM44  Mt  V.  B. 
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the  plaintiff  in  error  are  those  in  which 
property  stolen  from  the  true  owner  has 
been  sold  through  the  instrumentality  of 
auoiioneers,  brokers,  or  the  like,  and  in 
whieh  the  latter  have  been  held  liable  to 
the  owner  for  the  value  of  the  stolen  prop- 
arty  thus  disposed  of.  To  this  class  of 
eaaet  belong — 

Koch  V.  Branch,  44  Mo.  642,  100  Am.  Dec. 
S24;  Hoffman  v.  Carow,  22  Wend.  285; 
Swim  V.  Wilson,  90  Cal.  126,  13  L.RJL.  606, 
26  Am.  St.  Rep.  110,  27  Pac.  33;  Bercich 
V.  Marye,  9  Nev.  312,  13  Mor.  Min.  Rep. 
644;  Kimball  v.  Billings,  66  Me.  147,  92 
Am.  Dec.  581;  Coles  v.  Clark,  3  Cush.  399; 
Kearney  v.  Clutton,  101  Mich.  106,  46  Am. 
St.  Rep.  394,  69  N.  W.  419;  Board  of  Edu- 
cation V.  Sinton,  41  Ohio  St.  604;  Hill  v. 
C.  F.  Jewett  Pub.  Co.  164  Mass.  172,  13 
L.R.A.  193,  26  Am.  St.  Rep.  230,  28  N.  E. 
142;  O'Herron  v.  Gray,  168  Mass.  673,  40 
L.R.A.  498,  60  Am.  St.  Rep.  411,  47  N.  E. 
429 ;  Farmers'  Bank  v.  Diebold  Safe  k  Lock 
Co.  66  Ohio  St.  367,  68  L.R.A.  620,  90  Am. 
St.  Rep.  586,  64  N.  £.  518;  Bangor  Electric 
Light  k  P.  Co.  V.  Robinson,  52  Fed.  620; 
Doran  v.  Miller,  124  111.  App.  661,  161  DL 
App.  527. 

And  with  respect  to  the  remaining  cita- 
tions for  the  plaintiff  in  error,  if  the  trans- 
action was  not  strictly  one  of  theft,  it  will 
*>e  found  that  the  courts  treated  them  aa  in 
substance  cases  of  theft,  and  based  their  de- 
cisions upon  that  footing. 

Shaw  V.  North  Pennsylvania  R.  Co. 
(Shaw  V.  Merchants'  Nat.  Bank)  101  U.  S. 
667,  25  L.  ed.  892;  Schumacher  v.  Greene 
Gananea  Copper  Co.  117  Minn.  124,  88 
L.ILA.(N.S.)  180,  134  N.  W.  610,  Ann.  Gas. 
1913  G,  1116. 

Even  in  cases  of  theft  it  may  be  that  the 
tme  owner  by  his  negligence  or  carelessness 
Bay  have  put  it  in  the  power  of  a  finder  or 
thief  to  occupy  ostensibly  the  position  of  a 
true  owner,  and  his  carelessness  may  estop 
him  from  asserting  his  right  against  a  pur- 
chaser who  has  been  misled  to  his  hurt  by 
that  carelessness. 

Shaw  V.  North  Pennsylvania  R.  Co. 
(Shaw  V.  Merchants'  Nat.  Bank)  101  U.  S. 
666,  26  L.  ed.  894;  Green  v.  Grigg,  98  App. 
Div.  449,  90  N.  Y.  Supp.  566. 

Wherever  the  act,  conduct,  or  omission 
of  one  party  has  led  to  such  alteration  in 
the  position  of  another  that,  if  the  truth 
in  respect  thereto  be  shown,  such  other 
party  will  be  damaged,  the  first  party  is 
thereby  estopped  to  show  the  truth,  how- 
«?er  much  he  may  be  damaged  by  such 
Mtoppel,  whether  his  fault  consisted  of 
fraud,  misrepresentation,  negligence  or  over- 
eonfidence  in  another. 

Daniels  v.  Teamey,  102  U.  S.  416,  420, 
M  L.  ed.  187,  188, 


Where  one  of  two  innocent  persons  must 
suffer  the  loss  occasioned  by  the  wrongdoing 
of  a  third,  the  one  who  by  his  negligence 
or  inadvertence  has  placed  it  in  the  power 
of  the  wrongdoer  to  perpetrate  the  wrong, 
which  could  not  otherwise  have  been  done, 
must  suffer  the  loss,  rather  than  the  other 
innocent  party. 

Leather  Mfrs.  Nat.  Bank  v.  Morgan,  117 
U.  8.  96,  109,  110,  29  L.  ed.  811,  816,  817,  6 
Sup.  Ct.  Rep.  667;   Fifth  Cong.  Church  v. 
Bright,  28  App.  D.  C.  229;  Commercial  Nat 
Bank    v.   Nacogdoches   Compress   &   Ware- 
house Co.  66  C.  G.  A.  375,   133  Fed.  601; 
Fatman  v.  Lobach,  1  Duer,  354;  Talcott  v. 
Stendard  Oil  Co.  149  App.  Div.  694,  134  N. 
Y.   Supp.  617;   Armour  v.  Michigan  C.  R. 
Co.  65  N.  Y.  122,  28  Am.  Rep.  603;  Cow- 
drey  V.  Vandenburgh,  101   U.  S.  672,  674, 
676,  26  L.  ed.  923-926;  Dickerson  v.  Col- 
grove,  100  U.  S.  578,  25  L.  ed.  618;  Kirk  v. 
Hamilton,  102  U.  S.  68,  77,  26  L.  ed.  79,  82; 
Drezel  v.  Berney,  122  U.  S.  241,  253,  30  L 
ed.  1219,  1222,  7  Sup.  Gt.  Rep.  1200;  Wehr- 
man  v.  Conklin,  155  U.  S.  314,  327,  39  L.  ed. 
167,   173,   15   Sup.  Gt.  Rep.   729;   Green  v. 
Grigg,  98  App.  Div.  445,  90  N.  Y.  Supp.  666; 
McNeil  V.  Tenth  Nat.  Bank,  46  N.  Y.  825,  7 
Am.  Rep.  341;  DriscoU  v.  West  Bradley  4 
C.  Mfg.  Co.  69  N.  Y.  96;  MerchanU'  Bank 
V.  Livingston,   74   N.   Y.   223;    Simpson   t. 
Del   Hoyo,    94    N,   Y.    189;    Brady   v.   Mt 
Morris  Bank,  65  App.  Div.  212,  73  N.  Y. 
Supp.  632;  Lyman  v.  State  Bank,  81  App. 
Div.  367,  80  N.  Y.  Supp.  901;   McLiean  v. 
Griot,  118  App.  Div.  100,  103  N.  Y.  Supp. 
129;  Andrews  v.  Worcester,  N.  &  R.  R.  Co. 
159  Mass.  64,  33  N.  E.  1109;  Bank  of  Mon- 
treal V.  Dewar,  6  IlL  App.  294,  affirmed  in 
115  111.  22,  3  N.  E.  746;  McCarthy  v.  Craw- 
ford, 238  111.  38,  29  L.RJL(NJ3.)   262,  128 
Am.  St.  Rep.  95,  86  N.  E.  750;   Moore  v. 
MetropoliUn  Nat.  Bank,  65  N.  Y.  41, 14  Am. 
Rep.    173;    Delfosse    v.    Metropolitan    Nat. 
Bank,  98  111.  App.  123 ;  Fifth  Ave.  Bank  v. 
Forty-second  Street  ft  G.  Street  Ferry  R.  Oo. 
137  N.  Y.  231,  19  L.RA.  331,  33  Am.  St. 
Rep.  712,  33  N.  E.  378;  Johnson  v.  Milmine, 
150  ni.  App.  208;  Strong  v.  District  of  Co- 
lumbia, 4  Mackcy,  252;  National  Safe  De- 
posit, Sav.  &  T.  Co.  V.  Gray,  12  D.  C.  App. 
276;  Johnston  v.  Laflin,  103  U.  S.  804,  26  L. 
ed.  534;  Leitch  v.  Wells,  48  N.  Y.  586;  Hol- 
brook  V.  New  Jersey  Zinc  Co.  67  N.  Y.  616; 
Cushman  v.  Thayer  Mfg.  Jewelry  Go.  76 
N.  Y.  366,  32  Am.  Rep.  316;   Talmage  ▼• 
Third  Nat.  Bank,  91  N.  Y.  531;   Laughlln 
V.  District  of  Columbia,  116  U.  S.  486,  29 
L.  ed.  701,  6  Sup.  Ct.  Rep.  472;  Russell  v. 
American  Bell  Teleph.  Co.  180  Mass.  467,  tt 
N.  E.  751 ;  Gardner  v.  Beacon  Trust  Co.  190 
Maas.  27,  2  L.R.A.(N.S.)  767,  112  Am.  8t 
Rep.  803,  76  N.  E.  466,  6   Ann.   Caa.  68U 
Baker  t.  Da^ia,  Z\\  yL%Mk.  V2S^>  «\  ^^ 
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1094;  PennBjlTUiia  IL  Go'a  Appeal,  86  Pa. 
80;  Cindnnaii.  N.  0.  4  T.  P.  R.  Co.  v. 
CitUenB'  Nat  Bank,  66  Ohio  St.  388,  43 
L.R.A.  377,  47  N.  E.  249;  Board  of  Edu- 
cation y.  Sinton,  41  Ohio  St.  604. 

S92]  *Mr.  Jmtiee  Day  dellTered  the  opin- 
ion of  the  court: 

This  case  ii  in  this  court  upon  writ  of 
error  to  the  judgment  of  the  court  of  ap- 
peals of  the  IMitrict  of  Columbia  (32  App. 
D.  0.  469),  affirming  the  judgment  of  the 
■npreme  court  of  the  Diatrict  of  Columbia 
in  an  action  brought  bj  the  plaintiff  in 
error,  hereinafter  called  the  bank,  against 
the  defendant  in  error,  for  the  alleged  con- 
version of  certain  shares  of  stock.  The 
case  was  tried  upon  an  agreed  statement  of 
facts,  from  whidi  it  appears: 

The  plaintiff  in  error  has  been  doing  a 
general  banking  business  in  the  citj  of 
Washington,  induding  the  making  of  loans 
to  its  customers  on  promissory  notes  se- 
cured by  stock  collateral,  and,  to  a  limited 
CDctenty  the  buying  and  selling  of  stock  for 
Us  customers  and  occasionally  for  itself. 

On  March  12,  1903,  the  bank  made  a 
loan  to  one  T.  M.  Kelley  <rf  $12,600,  for 
which  he  gave  his  promissory  note,  payable 
on  demand,  and  deposited  with  the  bank 
certain  stock  certificates  of  the  Mergen- 
thaler  Linotype  Company  as  collateral  se- 
curity. Each  of  the  certificates  stood  in 
the  name  of  T.  M.  Kelley,  and  on  its  face 
redted  that  it  was  transferable  by  him, 
in  person  or  by  proxy,  only  upon  the  books 
of  the  company  upon  surrender  of  the  cer- 
tificate, and  each  upon  its  back  contained 
an  assignment  with  power  of  attorney  to 
transfer  the  stock  upon  the  books  of  the 
company,  signed  in  blank  by  Kelley,  whose 
•ignatnre  was  duly  attested. 

One  Willard  H.  Myers  bad  been  in  the 
continuous  employ  of  the  bank  for  over 
twenty  years,  and  had  committed  no  acts 
inconsistent  with  his  duty  to  the  bank,  and 
was  trusted  as  a  faithful  employee.  Dur- 
ing the  last  ten  years  of  his  employment 
he  had  been  general  bookkeeper  and  assist- 
ant note  teller,  a  part  of  his  duties  being 
to  receive  and  enter  upon  the  cash  book  of 
the  bank  the  payment  of  loans  by  cus- 
tomers, and  to  procure  from  one  of  the 
officers  of  the  iMuik  and  deliver  to  such 
StS]customers  *the  collateral  security 
pledged  for  the  loans,  it  being  usual,  in  the 
ordinary  course  of  business,  for  the  bank  to 
thus  deliver  certificates  to  him  upon  his 
request.  He  had  no  authority  and  it  was 
Bot  a  part  of  his  employment  to  dispose 
of,  by  sale,  pledge,  or  otherwise,  any  stock 
hdd  as  collateral  by  the  bank,  or  owned 
bf  It  or  any  of  its  customers. 

On  M^x  H  1904,  Mjen  nqueited  the 
MM4§ 


secretary  of  the  bank  to  procure  from  thfr 
vault  where  such  securities  were  kept  the 
certificates  deposited  by  Kelley,  whereupon 
the  secretary  delivered  the  co^ificates  to 
Myers,  in  the  usual  course  of  business,  for 
the  purpose  of  having  them  returned  to 
Kelley,  similar  requests  having  been  made 
by  Myers  prior  thereto.  Kelley  had  not 
paid  the  loan  or  asked  for  the  delivery  of 
the  stock,  and  Myers  made  no  entry  in 
the  cash  book. 

The  day  following.  May  27th,  Myers  de- 
livered two  of  such  certificates  to  the  cash- 
ier of  the  defendant  in  error,  a  stock  brok- 
er, for  sale  on  his  account,  and  at  the 
request  of  the  cashier,  as  was  the  usual 
custom  where  the  signatures  of  the  assignor 
and  attesting  witness  are  unknown,  Myers, 
as  a  further  identification  of  such  signa- 
tures, signed  his  name  to  the  attestation 
clause  of  the  assignment.  The  defendant 
in  error  being  out  of  the  city,  the  certifi- 
cates were  turned  over  to  another  broker, 
by  whom  they  were  on  that  day  sold  on 
the  Washington  stock  exchange,  and  on 
the  same  day  Myers  received  the  check  of 
the  defendant  in  error  for  the  proceeds  of 
the  sale,  which  he  subsequently  cashed. 

Myers  did  not  represent  to  the  cashier 
of  the  defendant  in  error  that  he  was  sell- 
ing the  stock  for  the  bank,  or  that  he  was 
acting  for  it  in  any  way,  or  indicate  that 
he  did  not  own  ihe  stock,  nor  did  the 
defendant  in  error  or  his  cashier  know  or 
have  cause  to  suspect  that  the  stock  did 
not  bdong  to  Myers.  The  stock  was  sold, 
however,  without  the  Imowledge  or  consent 
of  the  bank  or  Kdley.  By  *the  ens-[St4 
tom  of  banks,  brokers,  and  others  dealing  in 
stock,  which  custom  was  known  to  the  biuik, 
the  possession  of  stock  certificates  assigned 
in  blank  and  attested,  as  were  the  certifi- 
cates here  in  controversy,  has  been  recog- 
nized, in  the  absence  of  knowledge  or  cause 
of  suspicion  to  the  contrary,  as  evidence 
of  ownership  or  of  authority  to  sell,  pledge, 
or  otherwise  deal  with  such  certificates  as 
the  owner  might  do. 

Certain  of  the  other  certificates  deposited 
by  Kdley  were  disposed  of  by  Myers, 
some  in  like  manner,  through  the  defend- 
ant in  error,  for  which  Myers  reedved  the 
proceeds,  others  being  hypothecated  with 
the  American  Security  4  Trust  Company, 
while  the  rest  were  surrendered  by  Myers 
to  the  authorities. 

In  this  case  conflicting  legal  prindples 
are  invoked  and  rdied  upon.  For  the  de- 
fendant in  error  the  familiar  prindple 
'^at  where  one  of  two  innocent  persons 
must  suffer  by  the  acts  of  a  third,  he  who 
has  enabled  such  third  person  to  occasion 
the  loss  must  sustain  it"  is  advanced.  Hie 
pVaikUff  in  error  invokes  the  principle  that 
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where  the  owner  of  property,  such  as  stock 
certificates,  has  lost  it  by  the  criminal  or 
fraudulent  act  of  another,  the  owner,  not 
Foluntarily  or  negligently  conferring  upon 
such  another  the  indicia  of  ownership  or 
apparent  title,  cannot  be  depriTed  of  his 
property  by  the  attempted  transfer  of  title 
to  a  ti&ird  person  for  Yalue,  no  matter 
how  innocent  the  purchaser  may  be  of 
knowledge  of  the  crime  or  fraud  by  which 
the  property  was  acquired. 

In  this  case  th«  diligence  of  oounsel  has 
called  to  the  attention  of  the  court  many 
eases  more  or  less  applicable  to  the  facts 
herein  involved.  We  will  not  stop  to  pass 
them  in  review.  It  is  enough  to  say  that 
they  have  been  attentively  considered. 

Stock  certificates  are  a  peculiar  kind  of 
property.  Although  not  negotiable  paper, 
strictly  speaking,  they  are  the  basis  of  com- 
mercial transactions  large  and  small,  and 
St 5]  *are  frequently  sold  in  open  market 
as  n^otiable  securities  are.  In  First  Nat. 
Bank  v.  Lanier,  11  Wall.  369,  877,  20  L.  ed. 
172,  174,  this  court  said: 

'^toek  certificates  of  all  kinds  have  been 
oonstmcted  in  a  way  to  invite  the  confi- 
dcDet  of  business  men,  so  that  they  have 
become  the  basis  of  commercial  transac- 
tions in  all  the  large  cities  of  the  country, 
and  are  sold  in  open  market  the  same  as 
other  ■eenrities.  Although  neither  in  form 
or  duuraeter  negotiable  paper,  they  ap- 
proadmate  to  it  as  nearly  as  practicable. 
•  •  •  Whoever  in  good  faith  buys  the 
stoek,  and  produces  to  the  corporation  the 
certificates,  regularly  assigned,  with  power 
to  transfer,  is  entitled  to  have  the  stock 
transferred  to  him." 

These  principles  are  well  known  to  busi- 
ness men  and  are  constantly  acted  upon 
by  ihem.  This  circumstance  should  be  giv- 
en due  weight  in  determining  the  rights  of 
the  parties  in  this  case. 

In  Russell  v.  American  Bell  Teleph.  Co. 
180  Mass.  407,  62  N.  E.  761,  a  certificate 
of  stock  signed  in  blank  was  delivered  to 
an  agent  for  the  purpose  of  surrendering 
it  to  the  company  in  order  to  obtain  a  new 
certificate.  He  wrongfully  obtained  an  ad- 
vance on  the  strength  of  the  certificate  by 
putting  it  in  pledge.  Dealing  with  the  con- 
tention that  the  case  was  like  one  where 
the  certificate  had  been  stolen,  and  there- 
fore no  title  could  be  transferred,  Mr.  Jus- 
tice Holmes,  delivering  the  opinion  of  the 
court,  said: 

"In  Scollans  v.  B.  H.  Rollins  4  Sons,  179 
Mass.  346,  88  Am.  St.  Rep.  886,  60  N.  £. 
988,  it  is  admitted  that  the  general  prin- 
ciple there  laid  down  would  not  apply  to 
an  instrument  indorsed  in  blank  and  stolen 
before  it  had  been  transferred.  We  shall 
not  examine  the  premises  of  this  dafcnia 
57  Xe.  ed. 


because  we  cannot  accept  the  conclusion. 
The  qualification  of  the  rule,  as  not  ap- 
plying when  the  instrument  is  stolen,  is 
not  based  upon  the  name  of  the  agent's 
crime,  but  upon  the  fact  that,  in  the  ordi- 
nary and  typical  case  of  theft,  the  owner 
has  not  intrusted  the  agent  with  the  docu- 
ment, and  therefore  is  not  considered  to 
have  *done  enough  to  be  estoi^>ed  as[St6 
against  a  purchaser  in  good  faith.  He  cer- 
tainly has  not  done  enough  if  the  estoppel 
is  based  upon  the  principle  that  when  one  of 
two  innocent  persons  is  to  suffer,  the  suf- 
ferer should  be  the  one  whose  confidence  put 
into  the  hands  of  the  wrongdoer  the  means 
of  doing  the  wrong.  But  in  a  case  like 
the  present,  the  agent  has  been  intrusted 
with  the  converted  property,  and  it  is 
totally  immaterial  whether,  by  a  stretch 
which  extends  larceny  beyond  the  true  field 
of  trespass,  his  wrong  has  been  brought 
within  the  criminal  law  or  not.  The  groomd 
of  the  estoppel  is  present  and  the  estoppel 
arises.  The  distinction  is  not  new.  On 
the  one  side  are  cases  like  Knox  v.  SdeD 
MuMe  Amerieain  Go.  148  N.  Y.  441,  SI 
LJLA.  779,  61  Am.  St.  Rep.  700,  42  N.  X. 
•88,  where  aa  agent  or  servant  aimply  had 
access  to  a  document  remaining  in  the  poa- 
session  of  the  owner;  on  the  other,  cases 
like  Pennsylvania  R.  Oo.'8  Appeal,  86  Pa. 
80,  where  possession  is  intrusted  to  the 
agent  for  one  purpose  and  he  uses  it  for 
another.  It  cannot  matter  in  the  latter 
class  that  the  agent  intended  the  frand 
from  the  oatset" 

We  think  this  case  oorreetly  states  the 
principle,  and,  applied  to  the  ease  in  hand, 
is  decisive  of  it.  Here  one  of  two  innocent 
persons  must  suffer  and  the  question  at 
last  is.  Where  shall  the  loss  fall?  It  la 
undeniable  that  the  broker  obtained  the 
stock  eertifieates,  containing  all  the  in- 
dicia of  ownership  and  possible  of  ready 
transfer,  from  one  who  had  possession  wi^ 
the  bank's  consent,  and  who  brought  the 
certificates  to  him,  apparently  clothed  with 
the  full  ownership  thereof  by  all  the  tests 
usually  applied  by  business  men  to  gain 
knowledge  upon  the  subject  before  wiAng 
a  purchase  of  such  property.  On  the  other 
hand,  the  bank,  for  a  Intimate  purpose, 
with  confidence  in  one  of  its  own  employees, 
intrusted  the  certificates  to  him,  with  every 
evidence  of  title  and  transferability  upon 
them.  The  bank's  trusted  agent,  in  gross 
breach  of  his  duty,  whether  with  teehnieal 
criminality  *or  not  is  unimportaat,[St7 
took  sueh  certificates,  thus  authentioated 
with  evidence  of  title,  to  one  who,  in  the 
ordinary  course  of  business,  sold  them  to 
parties  who  paid  full  value  for  them.  In 
sueh  case  we  think  tba  ^TV3&&\^«k  ^ii\)Ns^ 
deirUa  ec^aVtakAa  m\»VY^  ^v^aiab  >^^  ~ 
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WT,  SM                   BUPKBHX  COUHT  09  THE  UNTTBD  STATES.  OoT.  Ikui, 

OB  him  whoM  mlsplaeed  eonfldence  ha*  mada  commiBBion,  conArmed  bj  th«  itote  etnirti, 

tiie  wrong  potaible.  Applying  this  principle,  that  r  town  on  on*  diviaion  of  a  •uburtwa 

w«  tbink   the  Court  of   Appeab  was  right  electric  railway  wa«  dlBcriralnated  against, 

in  affirming  the  judgment  of  the  Supreme  contrary    to   Oregon   Lawi   1907,    chap.   63. 

Court,  and  iU  judgment  is  affirmed.  empowering  the  railroad  comm.Mion  to  rem- 

v.vuik,  Buu  iH  juuj(iucua  i>  auuiuiu.  ^y  diBcrimmatory  rates,  cannot  be  said  to 
deny  due  process  of  law,  where  the  Ondings, 

———  based  on  evidence,  show  that  the  fare  with- 

wiBTTiwn  HATTWAV    T  mTTT    *  POW  *""*  transfer  privileges  for  a  ride  between 

^*"'SS?«5^«^  A.-  r    ™'  *  "'""  the  eity  terminus  and  the  town  in  question 

EH  COMPANY,  Plfl.  In  Err.,  ,„  twice  the  fare  with  transfer  pAviieses 

^*  charged   for  a  ride  between  such   terminus 

RAILROAD   OOUMISeiON  OF  OREGON,  and  a  town  farther  away  on  soother  divi- 
sion, and  that  the  oircumstances  and  eon- 

(8m  S.  C.  Reporter's  ed.  8B7-il3.)  ditions  (governing  the  transportation  on  tha 
two    divisions    are    similar    except    (or    Uw 

Error  to  aUM  court  —  Federal  qneatlon  charging  of  ths  different  rates  and  the  giv- 

—  atatntorr  constracUon.  ing  of  transfer  privileges  to  the  one  divi. 

1.  A  decision  of  the  highest  state  court  >ion  and  withholding  tnem  from  Uie  other, 

that  railway  fares  that  are  unreasonable  or  l*"|f«ber  cases,  s^.Constlti             - 

unjustly  discriminatory  as  against  a  given  igoj  j 

totality  eome  within  the  terms  ^  Oregon  carHors    -    r»t«a    -    dlMsrimlnatlon 

lAws  1S07,  chap.  63,  empowenog  the  rail-  against  localltr 

road  commission  to  remedy  diwriminaUon  a.  charging  a  10  «nt  fare  without  traiw- 

U  rates,  is  binding  on  the  Federal  Supreme  f„  pri»ii„e,  (or  a  ride  on  a  suburban  elee- 

Court  when  determiniiw,  on  wnt  of  error  trie   railway   from   a   city   terminus   to   a 

to  the  state  court,  whether  the  sUtuto  and  .pecjfled  town,  and  only  a  S-cent  tare  with 

an  order  of  the  commission  made  under  it  transfer  privileges  for  a  ride  between  such 

deny  due  process  of  Uw.  terminus  and  a  town  farther  away  on  an- 

ConstitnUonnl  law  -  doe  procoM  of  Uw  P,?*?", Jl*:.'  ]^''ll  .^^-  5»'  P^k'^.ting  dis- 

••_•_  ..-..i.fi....  Af  -_ii_a.  ■«*•>  erirainations  in  railway  fares  as  against  a 

7  A  .^f^^l^n  ~™wl^„rti  ^^Ll  given  locality,  because  the  fare  orthe  lat- 

«i;jL'>^,^,      ™^S^^^^^«!S.J!i^  ^'  <Jivision   ii  fixed  at  6  cents  by  a  cod- 

^S?!^^  f™^./T^J«  hwTr^l  ?.«  tract  with  the  railway  company's  predeces- 

T^V^>.     ^,                  \iti  ?i?^?th^«  w'.  ""«  ""=''  wtfwt  must  be  taken  to 

^nst  a  gtfen  Sty',  where  the  sStntc  ^^?"  i^!:?!  «"°"°''  """"  "*''***  ** 
does  not  define  unjust  discrimination,   but  jyj  „(^„  ,^-    ^  carriers.  III.  •.  InDt. 
loaves   it  to  the   commission   upon  hearing  fast  Sap.  Ct.  I008.I 
to  determine  what  rates  are  unjust  and  dis- 
criminatory, and  to  make  orders  tor  other  [No.  IIB.] 
fares  which,  in  its  judgment,  are  not  opal 

to  such  objection,  and  expressly  provides  for  Argued  May  1  and  8,  JW3.     Decided  JuM 

a  judicial  review  ot  the  commiaaion'i  order,  "                           in    lois 


a  judicial  r 

[For  Dtlier  csaes,  see  ConMltutlonsI  Law,  008- 

028;    Carriers,    III.   e.    Id    Dlsest    Sup.    Ct. 

*"** '                                                ,  ,  T  N  ERROR  to  the  Supreme  Court  ot  ths 

^T'l  *^  '?"  f^^'*'*7  T             S'^'a  1    Bt*t«  ■>'  O"*""  to  •«*«"'  •  judgment 

3.  Facts  found   by  the   lower  court   and    _.  .  .       _, .  ^   .    , .      .   ..■'   ^ 

adopted    by   the    higW    court   of    a   state.  J^'"^  *f^^  a  judgment  of  the  Circuit 

when    sup^rt*d    by    competent    testimony,  C<»"rt  of  Marion  County,  in  that  state,  re- 

will  not  ordinarily  be  re-examined   in  the  fusing  to  enjoin  the  enforcement  ot  an  or- 

Federal  Supreme  Court  on  writ  of  error  to  der  ot  the  state  railroad  commission  rcgn- 

the  state  court.  lating  railway  fares.    Affirmed. 

""^fnS"!"  ™'"ATnn^'*^.''"iSM  i"""''  ""°"  See  same  ease  below,  6S  Or.  «8,  IM  Pafc 

B30a,  In  Ulsest  Hnp.  CI.  ihoh.j  ^^ 

OoMtitutlonnl  law  -  due  process  of  Uw  '^'  *"*  *^*-  ""* 

—  state  regaUtlon  of  railway  fares—  -^  ^         .  ^     .r      ,    n      .. 

dlscrlmlnTtlon  Statement  by  Mr.  Justice  Dart 

*.  The  determination  o(  a  stats  railway  J^^  e«e  originated  in  a  o«upI»ii>t  made 

1  t^  tha  municipal  corporation  of  Uilwaukiek 

NOTB. — As  to  reasonableness  of  state  re^>  in  the  state  of  Oregon,  before  the  railroad 

ulation  of  railway  ratea — see  note  to  Chi-  commission  of  that  aUte,  seeking  an  order 

«K°.  M;  *  St.  P.B.  Co.  T.  Tompkins,  M  L.  restraining  the  Portland  Railway,  Light,  4 

bn^'unconBtitutionality,  inequality,  or  di^  ^°""  Company,  the  plaintift  in  error  oper- 

crimination    in   state  reiilaSon   5  wll    or  «ting  a   system   of   street  railway.    «,   the 

mfat— MB  note  to  Cotting  v.  Kansas  City  ■=■'?  "'  Portland,  Oregon,  and  cerUin  sub- 

fifcNst  rartfs  Co.  (CottUtg  j.  Oodkld)  4B  U  *^**''  ^o*^  ">  connection  therewith,  from 

Mt  (7.  A  0&  igiifiUk^  «iK\aIin  sS^dO.  Uaulainations  in 
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rates  of  fare,  and  fixing  reasonable  fares 
between  the  city  of  Portland  and  the  town 
of  Milwaukie.  Upon  hearing,  the  railroad 
commission  found  that  the  fares  charged 
bj  the  railway  company  were  unjustly  dis- 
criminatory against  the  inhabitants  of  Mil- 
waukie, and  ordered  a  reduction  between 
Milwaukie  and  Portland  from  10  cents  to 
5  cents,  and  ordered  the  railway  company 
to  furnish  to  the  passengers  traTeling  be- 
tween such  points  the  same  transfer  privi- 
leges as  were  given  to  passengers  on  the 
Mt  Scott  line  of  the  plaintiff  in  error. 
The  circuit  court  refused  to  enjoin  the  en- 
forcement of  the  order  of  the  commission, 
and  this  judgment  was  affirmed  by  the  su- 
preme court  of  Oregon.  66  Or.  468,  105 
Pac.  709,  109.  Pac  273.  The  case  was  then 
brought  to  this  court  upon  writ  of  error. 

An  idea  of  the  physical  situation  of  this 
railroad  may  be  had  by  an  inspection  of 
the  attached  plat,  which  may  be  used  for 
illustration,  and  which  is  reproduced  from 
one  appended  to  plaintiff  in  error's  brief 
(the  city  limits  of  Portland  being  repre- 
sented by  the  dotted  line). 

The  circuit  court  made  the  following  find- 
ings of  fact: 

''I.  That  the  plaintiff  Portland  Railway, 
Light,  &  Power  Company  is  a  corporation 
duly  organized  and  existing  under  and  by 
4 00] virtue  of  the  laws  of  the  state  of  *0r- 
egon,  and  owns  and  operates  by  electric  pow- 
er a  suburban  and  interurban  raiboad  as  a 
common  carrier  in  this  state,  between  First 
and  Alder  streets  in  the  city  of  Portland, 
and  Canemah,  Clackamas  county,  Oregon, 
known  as  the  "Oregon  City  division,"  and 
also  a  line  of  railroad  from  said  First  and 
Alder  streets  to  Lents  and  Lents  Junction, 
Multnomah  county,  Oregon,  known  as  the 
*^ount  Scott  division"  and  also  a  line  of 
railroad  from  a  point  known  as  Golf  Junc- 
tion, on  the  first-mentioned  line  of  railroad, 
easterly  and  southerly  through  Multnomah 
county  to  Nickum,  Gates,  and  CHzadero,  in 
Clackamas  county,  Oregon,  said  Nickum, 
Gates,  and  Lents  being  points  outside  of 
the  city  of  Portland,  Oregon. 

'"2.  That  the  defendant  Is  the  duly  ap- 
pointed, organized,  and  acting  railroad  com- 
mission of  Oregon,  under  the  provisions 
of  chapter  63  of  the  Laws  of  Oregon  for 
the  year  1907. 

"3.  That  the  town  of  Milwaukie  is  a  mu- 
nicipal corporation  duly  organised  under 
and  existing  by  virtue  of  the  laws  of  the 
state  of  Oregon. 

*'4.  That  the  Portland  Railway  Company 
is  a  corporation  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  state 
of  Oregon.  That  its  street  cars  are  operated 
by  electric  power  within  the  city  of  Port- 
land and  to  the  city  of  St.  Johns,  Mult- 


nomah county,  Oregon,  and  that  it  is  a 
common  carrier.  That  a  majority  of  the 
capital  stock  of  the  said  Portland  Railway 
Company  is  owned  by  the  plaintiff  herein; 
and  that  the  said  Portland  Railway  Com- 
pany and  the  plaintiff  herein  are  operated 
under  a  common  management. 

"6.  That  plaintiff  has  established  rates 
of  fare  for  the  transportation  of  persons 
traveling  as  passengers  traveling  upon  its 
said  line  of  railway  and  between  different 
points  upon  its  said  railways  and  its  said 
terminus  at  First  and  Alder  streets  in  said 
city  of  Portland,  and  between  Golf  Junc- 
tion and  the  places  and  points  named  below, 
the  ^following  rates,  fares,  and  charges[401 
being  those  so  established  and  the  distanoas 
being  as  given  below: 

Between  Portland  and 

On  Oregon  City  Division. 
Golf  Junction  (within 
elty  of  Portland) . .     6.36  miles    6  esnta. 


M 


M 


M 


« 


« 


M 


<i 


M 


Lambert   6.93 

Knight    6.29 

Hendee    6.44 

Milwaukie    6.71 

Island   7.05 

Milwaukie  Heights  . .  7.70 

Courtney    8.30 

Oak   Grove    8.48 

Center 8.68 

Risley   9.26 

Oregon  City   14.47 

Canemah    16.47     " 

On  Mt.  Scott  Division. 
Reservoir  (within  city 

of  Portland)    4.69     •* 

Lents 7.69     •* 

Lents  Junction  8.31     " 

On  Springwater  Division. 
Golf  Junction  (within 

city  of  Portland) . .     6.35     " 

Nickum 6.61     •* 

Kerrigan    7.26 

Bell   8.61 

Kendall 9.32 

Lents   Junction    ....  10.71 

Gilbert    11.65 

Gates    12.38 

Wilson    13.00 

Sycamore   13.48 

Jenne    14.42 

^Between  Gk>lf  Junction  and 

On  Oregon  City  Division. 

Lambert A7  " 

Knight    98  - 

Hendee   1.08  ^ 

Milwaukie    1.36  " 

Island   1.69  • 

Milwaukie   Heights..     2.84 

0>urtney    2.94 

Oak  Qtov% \:^ 


10 
10 
10 
10 
10 
16 
16 
16 
16 
16 
26 
26 


« 


« 


M 


« 


« 


6 

6 

10 


6 
6 
10 
10 
10 
10 
10 
10 
16 
16 
16 
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6 
6 
6 
6 
6 

10 
10 
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Center  8.32     ••      10 

RUley   8.00     "      10 

Oregon  City 0.21     *«      20 

Oanemah 10.21     "      20 

On  Springwater  Division. 

Nickum 1.16     •«        6      * 

Kerrigan    1.00     -        6      - 

Bell   3.16     "        6      * 

Kendall 8.06     «        6      " 

Lents  Junction 6.36     "        6      " 

Gilbert    6.20     *      10      * 

Gates 7.02     «      10      - 

Wilson    7.64     "      10      * 

Sycamore    8,12     "       10      - 

Jenne    0.07      *      10      - 

"6.  That  the  distance  between  Lents  and 
the  limits  of  the  city  of  Portland  on  said 
plaintiff's  line  of  railroad  is  8.60  miles. 
That  the  station  of  Hazelwild  on  plaintiff's 
said  Mt.  Scott  line  is  a  mile  and  one  half 
fron^  Lents,  and  2  miles  outside  the  limits 
of  the  city  of  Portland.  That  the  distance 
on  the  line  of  the  said  Portland  Railway 
Company  from  the  terminus  of  said  com- 
pany near  First  and  Alder  streets  in  the 
said  city  of  Portland,  to  the  terminus  in 
the  city  of  St.  Johns,  Oregon,  is  to  wit: 
9  miles.  The  distance  from  the  said  termi- 
nus m  the  city  of  Portland,  Oregon,  to  the 
403]city  limits  of  the  said  *city  of  St. 
Johns,  is  about  7  miles,  and  from  there  to 
the  terminus  in  the  said  city  of  St.  Johns 
proper  is  about  2  miles. 

"7.  That  the  aforesaid  places  are  suburbs 
of  the  city  of  Portland. 

"8.  That  plaintiff's  predecessor  acquired 
about  4  miles  of  track  and  right  of  way 
which  extended  from  Mt.  Tabor  Junction 
and  Lents,  on  the  13th  day  of  April,  1901, 
by  and  pursuant  to  an  agreement  \\  lerein 
and  whereby  it  was  agreed  in  consideration 
thereof  that  not  more  than  a  5 -cent  fare 
should  be  charged  by  plaintiff's  said  prede- 
cessor, its  successors  and  assigns,  for  any 
ride  between  Lents  and  Portland.  The 
plaintiff  is  carrying  out  said  agreement. 
The  said  track  and  right  of  way  are  facili- 
ties, among  other  facilities,  used  by  the 
plaintiff  in  the  transportation  of  passengers 
between  Lents  and  Portland. 

"9.  That  before  and  at  the  time  said 
Lents  contract  was  entered  into,  the  popu- 
lation of  the  territory  contiguous  to  said 
railroad  was  small.  That  now  the  popula- 
tion of  said  territory  is  about  10,000;  and 
the  yalue  of  real  estate  in  Lents  and  said 
territory  has  increased  rapidly.  That  the 
said  increase  in  population  and  land  values 
has  been  and  is  due  in  a  g^eat  measure  to 
the  fact  that  the  plaintiff  has  charged  and 
is  charging  but  6  cents  for  transportation 
of  passengers  between  First  and  Alder 
streets  in  the  city  of  Portland,  and  Lents, 
and  intermediate  points. 
•7  lu  ed. 


"10.  That  at  the  time  said  Lents  con- 
tract was  entered  into  the  town  of  Mil- 
waukie  had  a  population  of  about  600  peo- 
ple; that  at  all  times  since  said  Lents  con- 
tract was  entered  into  the  plaintiff  and  ita 
predecessor  companies  have  charged  10  oenta 
for  the  transportation  of  passengers  be- 
tween First  and  Alder  streets  in  the  dtj  of 
Portland  and  the  town  of  Milwaukie.  That 
since  the  6  cents  fare  between  Lents  and 
Portland  has  been  in  'operation  it  has [4 04 
caused  the  said  Lenta  and  Lents  territory 
to  increase  in  population  as  aforesaid,  and 
said  land  values  in  said  Lents  and  Lenta 
territory  to  increase  in  value  as  aforesaid, 
and  has  stagnated  the  growth  and  popula- 
tion of  the  town  of  IdUlwaokie  territory, 
and  its  business  has  not  appreciably  in- 
creased. 

"11.  That  by  reason  of  the  fact  that  the 
inhabitants  of  the  town  of  Milwaukio  art 
charged  double  the  fare  charged  the  in- 
habitants of  Lents  for  transportation  be- 
tween their  respective  residences  and  the 
city  of  Portland,  the  inhabitants  of  the 
town  of  Milwaukie  have  paid  to  the  plain- 
tiff large  sums  of  money  in  the  aggregate 
for  transportation  from  the  town  of  Mil- 
waukie in  excess  of  the  charges  made  in- 
habitants of  Lents  for  transportation  from 
Lents  to  First  and  Alder  streets  in  the  eity 
of  Portland,  to  the  great  injury  to  the 
said  inhabitants  of  Milwaukie;  and  that  n 
just  and  reasonable  rate,  not  discrimina- 
tory, to  be  charged  to  persons  between  First 
and  Alder  streets  in  the  city  of  Portland 
and  the  town  of  Milwaukie^  Oregon,  Is  6 
cents. 

"12.  That  the  bulk  of  the  inhabitants  of 
the  town  and  territory  of  Milwaukie  are 
employed  in  the  city  of  Portland,  and  go  to 
and  from  their  homes  on  the  lines  of  plain- 
tiff's said  railroad  to  work  mornings  and 
evenings  daily. 

"18.  That  the  population  and  territory 
between  and  including  Lenta  and  Haael- 
wild,  a  distance  of  li  miles,  on  plaintiff's 
Mt.  Scott  line,  are  substantially  the  same 
territory  and  population  between  Golf  Junc- 
tion on  the  city  limits  of  Portland  and 
Milwaukie,  n  distance  of  1.81  milci^  on 
plaintifTs  Oregon  City  division.  That  tlM 
conditions  and  circumstances  under  wliieh 
plaintiff  transports  passengers  between 
First  and  Alder  streets  in  said  city  of 
Portland,  and  the  stations  on  tho  Mount 
Scott  line  from  Hazelwild  to  Lent%  in- 
clusive, are  substantially  the  same  at  the 
circumstances  and  conditions  nndor  whM 
plaintiff  transports  passengers  *from[4#ft 
said  First  and  Alder  streets  to  stations  ca 
the  Oregon  City  line  from  said  Golf  JvM* 
tion  to  Milwaukie,  inclusive,  exoeigi  •%  ^ 
the  rata  of  laT%  f3^«x^<bi  vaj^  ^%  it^^oM^ 
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tisnafar  prlrllcgM  ■■  herainftftor  Mt  forth, 
wbloh  hrea  and  tnuufer  prinlagM  an  in 
fmTOr  of  the  inhAbitvita  of  tha  territorj 
from  Eaielwild  to  Lenta,  ioelnaivo. 

"14.  That  Nleknm  ia  a  atation  on  tha 
pUiotilTi  SprlngmtcT  diTialon,  I.IB  milM 
MMtarljr  Irom  Golf  Junction,  and  about 
1,000  feet  ontdde  the  d^  Umita  of  the  eltj 
of  Portland,  Oregon.  That  tha  plaintiff 
opantaa  but  aeren  tralna  per  day  through 
Nidnun,   between  Casadero  and   Portland, 


the  Junction  at  the  east  end  of  the  Madl* 
•on  atreet  bridge^  or  from  aaid  jnnctiaB 
over  what  it  termi  ita  Sellwood  diTialon  to 
Qolf  Junction,  and  then  orer  the  Oregon 
City  diTialon  to  Hilwaoliie.  Hie  plainUff 
credit*  all  of  the  Milwattkle  buaineaa  traaa- 
ported  t^  way  of  the  Sellwood  diTialon  to 
that  diTiaion,  and  no  eradit  or  acconnt  il 
taken  of  it  ti  In  part  earned  by  Um  Ongcn 
Ci^  diTiaton.  That  the  aTideooa  doea  not 
diaeloaa  the  length  of  haul  of  any  of  the 


in  either  direction.    Hiat  otherwiae,  except  poaaengera    tranapoited    by    the    plaintiff. 

•a   to  the   rates   of   fare   charged    and   the  That  the  conrt  la  therefore  unable  to  And 

giving  of  transfars,  and  eonditioas  and  eir-  as  to  the  traffic  density  to  and  from  Hil- 

enmstanees  as  to  the  transportation  of  pas-  wanlcie,   or   on   the   Oregon   City   diTiaion, 

sengera  between  Nidcum  and  the  plaintiff's  or  any  of  the  plaintiff's  other  diTiaions. 

tetininns  at  First  and  Alder  streets,  afore-  "19.  That  on  to  wit,  January  80th,  IMS, 

•aid,  are  substantially  the  same  as  between  the   defendant,   after   due  notice   and   fall 

•^d  terminus  and  Milwaukie,  and  except  hearing,  made  and  entered,  and  caused  to 

also  that  the  traTd  between  Uilwaukie  and  be   serTed   upon   the   plaintiff,   the  certain 

Portland   U  greater  than  between   Niehum  orders  and  findings  set  out  as  'Exhibit  A,' 

and  Portland.  attached  to  the  plaintiff's  complaint.    That 

"16.  That  from  points  on  the  Ut.  Soott  upon  the  resubmission  of  the  svid  matter 

division  without  the  city  of  Portland,  and  to   the   said   defendant,   as   aforesaid,   Uia 

Hlekum,  on  ths  Springwater  diTialon,  and  aaid  defendant  made  a  certain  amendment 

ether  pointa  on  said  division,  the  plaintiff  to  the  said  order,  and  returned  the  samo 

funlshes   to    passengers    who   pay    fare   to  into  this  court,  and  that  'the  same  is[40T 

First  and  Alder  streets  In  the  ci^  of  Port-  now  on  file  herein.    That  the  defendant  haa 

land,  transfers,  entitling  the  bolder  thereof  caused  to  be  Sled  in  this  court  a  certillad 

to  transportation  OTcr  the  lines  of  the  atreet  tranacript   of   all   its    procoedinga   leading 

railway  of  said  Portland  Bailway  Company  up   to  and    including    its   said   order   and 

b  the  cl^  of  Portland,  and  the  oity  of  St.  amendment.    That  the  said  order,  amead- 

Johns,    and   that   such    transfers   are    not  ment,   and   transcript  are   hereby   mads  « 

Inmiahed    to    the    eitlsens    of    Hllwaukie,  part  of  these  findings." 

traveling  and  paying  tare  from  Milwaukie  It  should  be  noticed  that  by  the  laws  at 

to  aaid  First  and  Alder  streets.  Oregon,    Portland    being    a    ei^    axeeediog 

"19.  That   the    evidence   does   not   show  fifty  thousand  in  population,  a  greater  Ian 

that,  considered  by  themselves,  or  in  eom-  than   6   cents   cannot   be  demanded   for   a 

parison    with    other    lines    of    travel,    the  continuous  trip  in  one  general  direction  b«- 

eharges  of  ths  plaintiff  upon   the  Oregon  tween   any  two   points   in   the  city.     Bel- 

Ci^   dlTidon   are   unreasonable,   but   that  linger  A  C.  Anno.  Codes  A  Stata.  |  80H. 

eompared   with   the  charges   made   by   the  „            «._     ^i,      n    r,  i^^l       j    -w-- 

,  ,'T;„              .1.      o     ■         1           J    iri  Messrs.   Franklin  T.   OrlfflUi  and  J^ 

pUntiff   upon    the    Springwater    and    ML  ^„™w           jiv—             j   _i»fc 

';™,r,     ..  '^,..   .  .        "^lu       V               *    ii.  aeph  B.  Clark  annied  the  cause,  and,  with 

40a]Seott   •diTisioni,   the   charges   of   tha  ,,*^  i;..  j  j  i.  ti   n  i_        ■t.j      i„il»  •-.. 

,  ,  ■■.,_  ,       ii     .             _.  i-          .  Mr.  Frederick  V.  Holmsn,  Bled  a  brief  for 

plaintiff  for  the  transportation   of   psasen-  ,  ■   t-»  ■ 

gers  between  aaid  First  and  Alder   streets  P*'"""  I"  """^ 

°    .  ,,      ,            .  ...,        1  ■                 .     ,.        a  It  a  railroad  comoanv  can  show  that  toe 

and  tha  town  of  Milwaukie  are  uniust  and      _      .,    ,      . .f,     '.     „ ,.    ._ 

..,,,.,                .      .  nrescTihed  rstes  will  not  allow  it  to  earn 

Sn^e™«                     '^^  "     *'"  """  '  '*"  "*""■  *»"  '•t-  ""  *-  ^''^'^  '"■ 

-17.  Hat  tiie  evidence  is   not  sufficient  -M-rtitutional     invalid,   ud   void   for   ths 

to  show  ths  value  of  the  property  of  the  ""»°  "-'  "'«7  "'^P"'*  **""  '*""^  ~"- 

plaintiff  used  in  the  operation  of  iU  road,  P"?  »'  '*■  P"P«rty  without  due  process 

«  ths  value  of  any  of  the  divisions  there-  "*  l«w,  and  deny  to  it  the  equal  protection 

of,  heretofore  mentioned;  and  that  the  eri-  "  "•  '*'"■ 

dsnee  does  not  show  the  income  or  expendl-  Besgan  v.  Farmers'  Loan  k  T.  Q>.  1B4  0. 

tores  or  profits  or  loss,   if  any,  from  the  8-  3"2.  3'  ^  •*>■  ">1*.  *  !"»•"■  C<w>-  R«P- 

^nation  of  the  rtspectlTe  diTUions  of  the  "0,    14    Sup.    Ct    Rep.    1047;    Smyth   t. 

plaintiff's  line  aboTo  mentioned,  sr  the  coat  Ames,  I6B  U.  S.  480,  42  L.  ed.  819,  16  Sup. 

<f    timnaporting    psssengers    upon    any    of  Ct.  Kep.  41B;   St.  Louis  ft  8.  P.  S.  Co.  t. 

■aA  dlrUIons.  GUI,  ISO  U.  B.  S40,  SB  L.  ed.  S«7,  IS  Snp. 

."IS.  That  the  plaintiff  operates  iU  ears  CL  Rep.  484)  Wllleox  v.  Consolidated  Gas 

Mad   tnasports    passengers    between    First  Co.  21S  U.  8.  19,  09  L.  ed.  8B2,  St  Sup.  CL 

mad   Alder   §trtetM    and    Milwaukie   either  Rep.  192,  IS  Ann.  Oaa.  10S4. 

wkaify  anr  tha  Ortgim  Oltf  dlvlilon,  tioin  Tbt  fow«i  «1  this  sUU  aaUwritia  4a 
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regulate  the  railroadi  U  limited  to  such  ▼.  Florida  C.  ft  P.  R.  Co.  8  Int«n.  Com. 

regulations  as  can  properly  be  designated  Rep.  740;  Interstate  Commerce  Commission 

reasonable  and  just.  v.  Alabama  Midland  R.  Co.  168  U.  S.  145, 

Wisconsin,  M.  ft  P.  R.  Co.  y.  Jaeobson,  179  171,  42  L.  ed.  414,  424,  18  Sup.  Ct  Rep.  45; 

U.  S.  280,  45  L.  ed.  105,  21  Sup.  Ct  Rep.  Root  ▼.  Long  Island  R.  Co.  114  N.  Y.  800,  4 

115;  Atlantic  Coast  Line  R.  Co.  y.  North  L.R.A.  331,  2  Inters.  Com.  Rep.  576,  11  Am. 

Carolina  Corp.   Commission,   206  U.  S.  1,  St.  Rep.  643,  21  N.  E.  403;  Dallas  Freight 

51  L.  ed.  033,  27  Sup.  Ct.  Rep.  585,  11  Ann.  Bureau   v.   Missouri,   K.   ft  T.   R.  Oi>.    12 

Cas.  308;   Chicago,  M.  ft  St.  P.  R.  Co.  y.  Inters.   Com.   Rep.  427;    Rice,  Robinson  ft 

Minnesota,  134  U.  S.  418,  33  L.  ed.  070,  3  Witherop  ▼.  Western  New  York  ft  P.  R.  Co. 

Inters.  Com.  Rep.  209,  10  Sup.  Ct.  Rep.  462,  2  Inters.  Com.  Rep.  298;   Gillette  y.  Mil- 

702;  Seaboard  Air  Line  R.  Co.  y.  Florida,  waukee  ft  R.  Co.  1  Wis.  R.  Cohl  Rep.  680. 

203  U.  S.  261,  51  L.  ed.  175,  27  Sup.  Ct.  Even  if  unjust  discrimination  has  been 

Rep.  109;  Missouri  P.  R.  Co.  y.  Nebraska,  established,  that  would  not  justify  the  com- 

217  U.  S.  196,  54  L.  ed.  727,  30  Sup.  Ct.  Rep.  mission  in  prescribing  confiscatory  or  un- 

461,  18  Ann.  Cas.  989;  Atlantic  Coast  Line  reasonable  rates. 

R.  Co.  y.  Florida,  203  U.  S.  256,  51  L.  ed.  Menacho  y.  Ward,  23  Blatchf .  502,  27  Fed. 

J74,  27   Sup.  Ct.  Rep.  108;   Seaboard  Air  529;  Board  of  Trade  v.  Old  Dominion  8.  S. 

Line  R.  Co.  v.  Seegers,  207   U.  S.  75,  52  Co.   6  Inters.   Com.   Rep.   632;    Gillette  y. 

L.  ed.  109,  28  Sup.  Ct.  Rep.  28.  Milwaukee  ft  R.  Co.  1  Wis.  R.  Com.  Rep. 

The  discrimination  prohibited   is  unjust  689;  Lake  Shore  ft  M.  S.  R.  Co.  y.  Smi^, 

discrimination,    which    requires    a   judicial  173  U.  S.  684,  43  L.  ed.  858,  10  Sup.  Ct. 

investigation  of  all  the  facts  and  circum-  Rep.  565;  Southern  R.  Co.  v.  Atlanta  Store 

stances,  and  there  has  been  no  such  invcsti-  Works,  128  Ga.  207,  57  S.  E.  429;  Minne- 

gation  in  this  case.  apolis  v.  Minneapolis  Street  R.  Oo.  215  U.  8. 

Galveston  Chamber  of  Commerce  v.  Rail-  417,  54  L.  ed.  259,  30  Sup.  Ct  Rep.  118. 

road   Commission,  —   Tex.   Civ.   App.  — ,  These  orders  of  the  commission  are  un- 

137    S.    W.   737;    Railroad   Commission  v.  reasonable,  arbitrary,  and  unjust. 

Galveston  Chamber  of  Commerce,  51   Tex.  Chicago,  M.  ft  St.  P.  R.  Co.  v.  Minne- 

av.  App.  476,  115  8.  W.  04;  Cohn  v.  St.  sota,  134  U.  S.  418,  33  L.  ed.  070,  3  Inters. 

Louis,  I.  Bi.  ft  S.  R.  Co.  151  Mo.  App.  661,  Com.  Rep.  200,  10  Sup.  Ct  Rep.  462,  702; 

133  S.  W.  50;  State  v.  Central  Vermont  R.  Chicago  ft  G.  T.  R.  Co.  v.  Wellman,  143 

Co.  81  Vt  463,  130  Am.  St.  Rep.  1065,  71  U.  S.  330,  36  L.  ed.  176,  12  Sup.  Ct  Rep. 

AtL  104;   Puget  Sound  Electric  R.  Co.  v.  400;  St  Louis  ft  S.  F.  R.  Co.  y.  Gill,  156 

Railroad  Commission,  65  Wash.  75,  117  Pae.  U.  8.  640,  39  L.  ed.  567,  15  Sup.  Ct.  Rep. 

739,  Ann.  Cas.  1013  B,  763;   Piatt  y.  Le  484;  Smyth  v.  Ames,  160  U.  S.  460,  42  L. 

Oocq,  150  Fed.  301;   Little  Rock  ft  Ft.  S.  ed.   835,   18   Sup.   Ct.  Rep.   418;    Atlantio 

R.  Co.   v.   Oppenheimer,   64  Ark.   271,   44  Coast  Line  R.  Co.  v.  North  Carolina  Corp. 

LJtJl.  363,  43  8.  W.  150;  Louisville  ft  N.  Commission,  206  U.  S.  1,  51  L.  ed.  033,  27 

R.  Oo.  y.  Com.  20  Ky.  L.  Rep.  1000,  46  S.  Sup.  Ct.  Rep.  585,  11  Ann.  Cas.  308;  Lake 

W.  702;  Texas  ft  P.  R.  Co.  v.  Interstate  Shore  ft  M.  S.  R.  Co.  v.  Smith,  173  U.  a 

Commerce  Commission,  162  U.  S.  107,  40  L.  684,  43  L.  ed.  858,  10  Sup.  Ct  Rep.  565. 

ed.  040,  5  Inters.  Com.  Rep.  405,  16  Sup.  »,-«,«_-    ^     axx           r^         i 

Ct  R•^  666;   Wright  v.  Baltimore  ft  O.  Mf •  A.  M.  Crawfopd,  Attorney  G^eral 

R  82  Pa.  SuDer  Ct  6-  People  ex  rel  Bloom  Oregon,  and  Mr.  Clyde  B.  Altohiaon 

ingtoa  y.  Chtoio  ft  A.  R.  Co.  67  111.  118;"  ^l^^"^  ^.T'^  ''^^.'^^^^ylSiT^rl^ it 

hSTt.  ChocU^,  0.  ft  O.  R.  Ca  118  Fed.  f]^V^  "?  ^'  ^'  ®^^^"'  ^^^  '  ^'^^  *^ 

160,  affirmed  in  61  0.  0.  A.  405,  126  Fed.  <l«fn™>«  »«*  •"•«'•     ^,     .^     .                  , 

AA^    •j^"*^  "»  ^*^'  ^«  **. j~u,  *  y     ^  Courts  have  no  authority  to  re-examine 

445;    Interstate   Commerce  Commission   v.  .,      -  j-«^  ^#  -   —4.« -.-!,;«-.  «^^,.:..t^ 

Louisville  ft  N.*R.  Oo.  73  Fed.  400;  Farmers'  ^\^^^^f9^  of  a  rate-making  comn^ission. 

Loan  ft  T.  Cb.  y.  Northern  P.  R.  Oo.  83  '^^  "  **^^  defendant  m  error   ag  to  sob- 

Fed.  240;  Wefl  y.  Pennsylvania  R.  Oo.  11  Jec*«  Properly  within  its  juruidicUon,  ex- 

Inters.  Com.  Rep.  627;  Hlinois  0.  R.  Co.  v.  «^P*  '<>'  ^^  P'fP^  of  determining  whether 

People,  121  111.  304,  12  N.  E.  670;  People  ^^  •«*»«»  «'  *^«  commission  was  repugnant 

V.  Baltknore  ft  O.  8.  W.  R.  Oo.  246  IlL  474,  <»  *^«  Constitution,  m  excess  of  the  stata- 

02  N.  E.  034.  ^ry  powers  conferred  upon   it,   or  mani- 

The  old  rates  were  not  unjnstiy  diserim-  'estJy  saeh  an  abuse  of  discretion  aa  to  be 

inatory.  equivalent  to   an   excess  of   authority,   or 

Texas  ft  P.  R.  06.  v.  Interstate  Commeroe  based  upon  a  mere  shadow  instead  of  tab- 

Commission,  162  U.  S.  197,  40  L.  ed.  040,  stantial  evidence. 

5  Inters.  Com.  Rep.  405,  16  Sup.  Ct.  Rep.  United  States  v.  Baltimore  ft  0.  R.  Ca 

666;   Railroad  Commission  v.  Louisville'  ft  225  U.  8.  806,  56  L.  ed.  1100,  82  Sup.  QC 

N.  XI.  Co.  13  Inters.  Com.  Rep.  800;  Perry  Rep.  817;  lutwaUX*  OMimi«^  ^^iWMi^^ 
^  lu  ed. 
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▼.  Union  P.  R.  Co.  222  U.  S.  641,  647,  66 
L.  ed.  308,  311,  32  Sup.  Ct.  Eep.  108;  In- 
terstate Commerce  ComnuBaion  ▼.  Delaware, 
U  &  W.  R.  Co.  220  U.  S.  236,  251,  66  L.  ed. 
448,  456,  31  Sup.  Ct.  Rep.  392. 

There  can  be  no  question  raised  that  the 
delegation  pi  power  by  the  Oregon  legisla- 
ture to  the  defendant  commission  to  apply 
the  statutory  rules  laid  down  in  the  rail- 
road commission  act  to  specific  facts,  such 
as  fixing  reasonable  railroad  rates,  is  an 
unconstitutional  delegation  of  power,  or  un- 
oonstitutionally  intermingles  the  powers  of 
government.  This  question — purely  one  of 
construction  of  the  state  Constitution — 
has  been  finally  settled  by  the  supreme 
oourt  of  Oregon  in  favor  of  the  constitution- 
ality of  the  railroad  commission  act. 

State  V.  Corvallis  &  £.  R.  Co.  69  Or. 
464,  117  Pac.  980. 

Particular  rates  fixed  by  the  legislature 
or  commission  may  not  be  attacked  without 
showing  that  the  body  of  rates  as  a  whole 
does  not  bring  in  sufficient  return  to  the 
carrier.  The  carrier's  concern  is  as  to  the 
returns  from  the  business  as  a  whole,  and 
not  the  adjustment  of  particular  rates 
among  themselves. 

Willcox  V.  Consolidated  Qas  Co.  212  U.  S. 
19,  63  L.  ed.  382,  29  Sup.  Ct.  Rep.  192, 
16  Ann.  Cas.  1034;  Minneapolis  &  S.  L. 
R.  Co.  V.  Minnesota,  186  U.  S.  257,  258,  46 
L.  ed.  1151,  1152,  22  Sup.  Ct.  Rep.  900;  Atr 
lantie  Coast  Line  R.  Co.  v.  North  Carolina 
Corp.  Commission,  206  U.  S.  1,  24,  26,  61 
L.  ed.  933,  944,  945,  27  Sup.  Ct.  Rep.  685, 
11  Ann.  Cas.  398;  Gulf,  C.  k  S.  F.  R.  Co. 
▼.  Railroad  Commission,  102  Tex.  338,  113 
S.  W.  741,  116  S.  W.  796. 

The  return  on  the  whole  schedule  affords 
no  light  on  the  reasonableness  of  a  particu- 
lar rate. 

Minneapolis  ft  St.  L.  R.  Co.  v.  Minnesota, 
186  U.  S.  257,  46  L.  ed.  1151,  22  Sup.  Ct. 
Rep.  900;  Noyes,  Am.  R.  Rates,  25,  28,  35; 
Central  Yellow  Pine  Asso.  v.  Illinois  C.  It 
Co.  10  Inters.  Com.  Rep.  505;  Illinois  C.  R. 
Co.  V.  Interstate  Commerce  Oommission, 
206  U.  S.  441,  61  L.  ed.  1128,  27  Sup.  Ct. 
Rep.  700;  Brewer  y.  Louisville  &  N.  R.  Co. 
7  Inters.  Com.  Rep.  224. 

There  is  no  presumption  of  law  that  ap- 
pellant will  be  injured  by  the  reduction  of 
rates  ordered  by  the  commission.  The  courts 
will  not  interfere  until  there  has  been  an 
aetual,  bona  fide  trial  of  the  new  rates. 
This  has  not  been  had  in  this  case.  Between 
five  and  six  years  have  elapsed  sinoe  the 
orders  were  made,  and  they  have  never  been 
enforced  a  single  day. 

IFiiicoz  V,  Consolidated  Gas  Co.  212  U. 
8.  19,  68  L.  ed.  382,  29  Sup.  Ct.  Rep.  192, 
15  Ana.  Cmm.  1034;  Knoizyille  t.  EAOxvWle 
1934 


Water  Co.  212  U.  S.  1,  63  L.  ed.  371,  29 
Sup.  Ct.  Rep.  148;  Chicago  &  G.  T.  R.  Co. 
V.  Wellman,  143  U.  S.  339,  36  L.  ed.  176, 
12  Sup.  Ct  Rep.  400;  Central  of  Georgia  R. 
Co.  V.  McLendon,  167  Fed.  981;  Quiinby  v. 
Clyde  S.  S.  Co.  12  Inters.  Com.  Rep.  392; 
Brewer  v.  Louisville  &  N.  R.  Co.  .7  Inters. 
Com.  Rep.  224. 

The  record  shows  a  very  substantial  re* 
turn  to  the  company  from  the  schedule  as 
a  whole.  The  effect  of  the  orders  in  ques- 
tion is  problematical;  in  any  event  the 
loss  in  revenue  to  the  company  would  be 
inconsiderable,  and  in  all  human  prob- 
ability the  company's  revenues  would  be 
increased  by  stimulation  of  business. 

Willcox  V.  Consolidated  Gas  Co.  212  U.  S. 
19,  42,  63  L.  ed.  382,  395,  29  Sup.  Ct.  Rep. 
192,  16  Ann.  Cas.  1034. 

This  court  does  not  have  to  speculate  or 
guess  as  to  results,  nor  does  it  have  to 
analyze  the  capitalization  of  the  company, 
nor  go  into  minute  calculations  based  on 
insufkient  data,  leading  only  to  an  un- 
satisfactory and  inconclusive  end. 

Willcox  V.  Consolidated  Gas  Co.  supra; 
Knoxville  v.  Knoxville  Water  Co.  212  U.  S. 
17,  63  L.  ed.  381,  29  Sup.  Ct  Rep.  148. 

I'he  inquiry  as  to  the  reasonableness  of 
the  rates  involves  a  consideration: 

1.  Of  the  value  of  the  service  to  the  pas- 
senger. 

2.  Of  the  cost  of  the  particular  service, — 
which,  as  shown  by  Judge  Noyes,  cannot  be 
ascertained  with  our  present  means  of  ac- 
counting, and  certainly  has  not  been  de- 
veloped in  this  case. 

3.  Of  the  charges  made  for  similar  serv- 
ices by  the  same  and  other  carriers. 

Interstate  Commerce  Commission  v.  Chi- 
cago G.  W.  R.  Co.  141  Fed.  1003. 

The  question  presented  for  consideration 
is  not  the  reasonablencas  per  te  of  the 
charge,  but  its  reasonableness  considered  in 
relation  to  charges  .made  by  plaintiff  at 
other  localities  on  its  system  for  like  and 
contemporaneous  service. 

Logsn  V.  Chicago  &  N.  W.  R  Co.  2  Inters. 
Com.  Rep.  431.  See  also  2  I.  C.  C.  Rep. 
604;  Board  of  Trade  v.  Old  Dominion  a  S. 
Co.  6  Inters.  Com.  Rep.  632;  Lincoln  Bd.  of 
Trade  v.  Burlington  ft  M.  River  R.  Co.  2 
Inters.  Com.  Rep.  96,  2  I.  C.  C.  Rep.  147; 
George  Tileston  Mill  Co.  v.  Northern  P. 
R.  Co.  8  Inters.  Com.  Rep.  346. 

Eliminating  incompetent  testimony,  the 
most  satisfactory  testimony  in  the  cases 
before  the  epurt  as  to  comparisons  with 
other  rates  is  the  tariff  of  appellant's  own 
charges  on  other  lines. 

Interstate  Commeroe  Oommission  v.  East 
.  Tennessee,  V.  ft  G.  R.  Co.  86  Fed.  107,  181 
\\3.  ^  \«  4b  \^  «i.  11«,  21  Sup.  Ct  Rep. 


Mil.  POBTLAHD  B.  U  It  P.  00.  t.  RAILBOAD  OOlDOeSUm. 

618;    Iiit«ntat«   CominerM   CommiuioD   i  ten.  Com.  Kep.  632;  BuU  A  W.  H^lrori 

ScHitlierii  B.  Co.  117  Fed.  741.  Rate  Regulation,  |  839. 

Tb*    v^ue,    if    uiy,    of    eridenM    as   t  Preference  of  one   locality  over  another 

other  rates,  introduced  under  a  itiowiiig  a  without  a  lawful  excuse  ie,  in  and  of  itMlf, 

to  the  conditioni  and  circumstanMa  of  tram  an  undue  and  unreasonable  discTiminatitOL 

portation,    waa    entirely    for    the    commit  New  York  Produce  Exoh.  t.  Baltimoia  A 

■ion.  O.  R.  Co.  T  Inteia.  Com.  Rep.  018. 

Interstate  Commerce  Commission  *.  Unioi  DifTereneeB  in  rirnunstinrns  and  eondt 
P.  R.  Co.  S22  U.  S.  041,  sa  L.  ed.  308,  3!  tioDS  of  tranaporUtion  that  are  of  the  car- 
Si^.  Ct.  Rep.  lOB.  rier'a  own  creation  or  canui*anee,  or   that 

While  it  must  be  considered  tliat  pasaen  bj  a  reaatmable  effort  on  its    part   might 

ger  fares  may  usually  be  made  on  a  mileagi  have  been  aroided,  cannot  justify  a  disarim- 

basis    (Savannah    Bureau    v.    Charleston   I  ination  in  rate*. 

8.  R.  Co.  7  Inters.  Com.  Rep.  001),  in  thii  East  Tennessee,  V.  A  Q.  R.  Oo.  t.  Intar- 

oase  the  court  considered  all  circumstances  state  Commerce  Commission,  181  U.  8.  I8| 

and  found   that  plaintiff  was   simply  dis  46  L.  ed.  T2C,  21  Snp.  Ct.  Bep.  818)  Bnsi- 

oriminating  unjustly  between  localities,  anc  neaa  Hen's  iksso.  t.  Chicago,  St.  P.  H.  A 

applied  the  rule  announced  in  Henaeho  t  0.  R.  Co.  8  Inters.  Com.  Rep.  41,  8  I,  C  0. 

Ward,  88  BUtehf.  S02,  27  Fed.  689,  aftei  Rep.  62;  Rice  v.  Western  New  York  A  P. 

having   first  found   that  the   services   per  R.  Co.  3  Inters.  Com.  Rep.  102,  S  L  0.  0. 

farmed  were  of  a  like  and  eontemporaneoui  Rep  87. 

nature.  In  the  eaaea  before  UB  the  element  of  ecm* 

The  right  of  the  carrier  to  fix  rates  whiiA  petition,  the  most  powerful  factor  in  nte> 

will  yield  a  fair  return  on  Ita  investment  li  making,  is  absent. 

qualified  by  the  rule  that  it  cannot  exact  Interstate  Commerce  Commission  v.  Ala- 

farce  higher  than  the  service  is  ressoeabl]  bama  Midland  R.  Co.  188  U.  S.  144,  42  L. 

worth   to  the   pubUc  requiring  the   servie^  ed.  414,  IB  Sup.  Ct.  Rep.  46. 

or  more  than  the  traffio  will  bear.  No  eases  are  found  where  the  coorta  hMI 

Cotting  V.  Kansas  City  Stock  Yards  Co.  set  aside  a  particular  rate  fixed  by  a  oom- 

(Cotting  V.  Qodard)  IBS  TT.  B.  TO,  46  L.  ed.  mission,  because  in  fact  unreasonably  when 

82,  S2  Bnp.  Ct.  Rep.  30;  Puget  Bound  Eleo'  based  on  aubatanUal,  although  eonfiletlng, 

trie    R.    Co.    v.    Railroad    Commission,    83  testimony. 

Wssh.  83,  117  Pae^  739,  Ann.  Cas.  1813  B,  Illinois  C.  R.  Co.  v.  IntarsUU  Gommerea 

783.  Ouumiuion,  808  U.  S.  441,  469,  61  L.  ad. 

The  reasonableness  of  the  rates  has  Both-  112B,  1136,  27  Sup.  Ct.  &e^  700;  Clnein- 

ing  to  do  with  the  question  as  to  whether  nktl,   H.   A    D.   R.    Oo.   r.   Interstate   Con- 

tfaey  are  discriminatory ;  the  Oregon  legla-  meree  Cmnmission,  800  U.  S.  14E,  154,  61 

lature  has   forbidden    rates   which   are   un-  U    ed.   B06,    1000,   87    Snp.   Ct.    Rep.    848] 

Justly   discriminatory,    aa    well    as    ratea  Spring  Valley  Waterworks  v.  San  Fran^soo, 

whieh  ara  nnieasoHable.  Reasonable  ehargei  B8  Oal.  308,  8  L3A.  768,  18  Am.  St.  Bap. 

may    constitute    an    unjust    discrinioatiou,  110,   22   Faa.    810,  1046;    San  Diego   I^ad 

or   ereate   an   unlawful   preferenoe.     It   is  A  To-wn   Co.  v.  National  Cify,   174  U,  S. 

anaogh  to  ahow  that  the  oompany  carried  "8,  43  L.  ed.  1164,  10  Sup.  CL  Rap.  804: 

at  a  iMrer  rate  for  the  same  or  a  aimllar  ^an  Diego   Land  A   Town   Co.   v.   Jaapai, 

,^,1^  180  U.  S.  439,  441,  47  L.  ed.  B02,  804,  23 

Baofield  V.    Lake   Shore  A  M.   S.   B.   Oo.  Bnp-  Ct  ^p.    671;     6ta«.ers»    v.    Or^ 

«l  Ohia  St.  671,  64  Am,  Rep.  840.  8  H.  E.  ^.'f^,"'  ^   O"'  ""  """i  "«■  "  ^-  ^- 

uai.^.n                V.        .1  ri3;   Jacobaon  v.  mseonsin,  U.  A  P.  B. 

!?Ll   i^!*'*^       Commerce    Comnisaion   ».  ^    ^^   ^^^  5jg_   ^  j^j^^  3gj_  jO  j^ 

M  Tsaneaaee,   V.   A  O.  R.   ^   86   Fed.  jj^  j^,     ^^^  j^  jj  ^  g9j_  ^n„ed  i^  m 

W7;  StaU  «x  rel.  Railroad  A  W.  CommU-  j^  g,  ^gj,  30J,  46  L.  ed.  194,  201,  21  8n^ 

riaa   T.   UinneapoUa   A   St.   L.   R.   Co.   80  ».  r^.  hB;  International  A  O.  N.  B.  Cb. 

JOBS.  101,  80  Am.  St.  Rep.  614.  BS  N.  W.  ,.  luHroad  Commission,  —  Tex.  Or.  Afp. 

M>1  OMdela  Bfaehine  Shopa  v.  Lonisvilla  A  — ,  B8  8.  W.  18,  a*Bnni^  In  80  T«L  US, 

K.  K.  Oe.  •  Intern.  Com.  Bep.  801 ;  Great  n  s.  W.  061  j  Morgan's  I^  A  T.  B.  A  B.  8. 

Waatar*  R.  Co.  v.  Sutton,  L.  B.  4  B.  L.  Ja.  t.  Railroad  Commission,  109  Ia.  808,  IS 

SU,  88  L.  J.  Ex«li.  N.  B.  177,  2S  L.  T.  N.  B.  j^  214;  Re  Anbnra  A  W.  R.  Oo.  87  App. 

4S,  18  Week.  Hep.  tl;  Kianavay  t.  Tarml-  jiv.  108,  66  N.  Y.  Snpp.  806;   Paofik  sx 

nal  B.  AsBo.  81  Fed.  808;  Intaratata  Oom-  el.  Twminal   R.   Co.  v.  State   R.   O^sia. 
naiTO  Commission  v.  Cincinnati,  N.  0.  A.bS  App.  Div.  01,  8B  N.  Y.  Bnpp.  6t7t  Ra 

T.  P.  R.  Co.  167  U.  S.  479,  611,  48  L.  ad.  Amsterdam,  J.  A  Q.  R.  Oo.  88  Hon,  878,  88 

UM,  I6T,  17  Sup.  Ct.  Bep.  888,  BOB;  Baard  N.  T.  Supp.  1009;  Storra  r.  PenaMoU  A  A. 

•f  Trade  v.  Old  DostlnioB  8.  &  Oo.  6  la- ■  B.  Oa.  »  ?U.  «VI,  \\  «».  «1&\  ««>«»  "c*- 

■7  i^  «d.  vm.% 
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nL  Stele  Bailnwd  Comra.  y.  Seaboard  Air 
line  R.  Ga  48  Fla.  129,  87  So.  814;  Minne- 
apolis, Si.  P.  ft  S.  Ste.  M.  R.  Co.  y.  Rail- 
road ConnmiBsion,  186  Wis.  146,  17  LJtA. 
(N.S.)  821,  116  K.  W.  906;  Railroad  Com- 
mission Y.  Cumberland  Teleph.  k  Teleg.  Co. 
212  U.  S.  414,  420,  421,  63  L.  ed.  677,  680, 
681,  29  Sup.  CL  Rep.  367. 

Any  other  conclusion  would  overwhelm 
the  eourts  with  i4>pea]s  from  such  adminis- 
tratiYe  tribunals,  and  east  upon  the  ju- 
dieiarj  a  burden  which  it  is  not  permitted, 
constitutionally,  to  perform.  Something 
may  be  intrusted  to  other  branches  of  the 
goyemment  than  the  judiciary. 

Chicago,  B.  ft  Q.  Co.  y.  Babcock,  204  U.  S. 
686,  698,  61  L.  ed.  636,  640,  27  Sup.  Ct.  Rep. 
826. 

On  error  to  a  state  court  in  a  chancery 
ease,  as  in  a  case  at  law,  when  the  facts  are 
found  by  the  court  below,  this  court  is  con- 
cluded by  such  finding. 

1  Enc  U.  S.  Sup.  Ct.  Rep.  781;  United 
States  Y.  King,  7  How.  833,  12  L.  ed.  934; 
Dower  y.  Ridiards,  161  U.  S.  668,  88  L.  ed. 
806,  14  Sup.  Ct  Rep.  462, 17  Mor.  Min.  Rep. 
704;  Hedrick  y.  Atchison,  T.  ft  S.  F.  R.  Oow 
167  U.  S.  673,  677,  42  L.  ed.  320,  321,  17 
Sup.  Ct  Rep.  922;  E.  Bement  ft  Sons  y. 
National  Harrow  Oo.  186  U.  S.  70,  83,  46  L. 
ed.  1068,  1064,  22  Sup.  Ct  Rep.  747 ;  Israel 
Y.  Arthur,  162  U.  S.  356,  362,  38  U  ed.  474, 
478, 14  Sup.  Ct  Rep.  683 ;  Egan  y.  Hart,  165 
U.  S.  188,  189,  41  U  ed.  680,  681,  17  Sup. 
Ct  Rep.  300. 

Wheneyer  a  contract  is  made  an  instru- 
ment for  creating  and  perpetuating  a  dis- 
crimination as  unjust  as  that  involved  in 
the  oases  at  bar,  such  contract  cannot  be 
used  as  a  shield  to  protect  the  company  in 
such  discriminations. 

(a)  When  said  contract  was  executedi 
both  parties  bad  voluntarily  become  com- 
mon carriers,  and  had  assumed  the  duties 
which  the  law  imposes  upon  a  business 
clothed  with  a  public  interest  In  the  ab- 
senee  of  a  contractual  waiver  of  the  right 
to  regulate,  the  state  reserves  as  a  continu- 
ing right  the  regulation  of  the  business  of 
a  common  carrier,  to  prevent  extortion  and 
to  seenre  to  its  citizens  the  fullest  justice 
and  equity,  both  of  charges  and  services. 
Wheneyer  a  carrier  does  a  business  which 
the  ftete  might  properly  do  itself,  it  is  a 
govemmentel  agency  for  public  purposes, 
although  owned  individually. 

Talcot  Y.  Pine  Grove  Twp.  1  Flipp.  120, 

Fed.  Cm.  No.  13,736,  affirmed  in  19  Wall. 

666,  it  L.  ed.  227;  Holladay  v.  Patterson,  5 

Or.  177;  Ford  y.  Oregon  Electric  R.  Co.  60 

Or.  M86,  86  LJLA.(N.S.)  358,  117  Pac  809. 
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involved  in  these  cases  are  subject  to  the 
subsequent  exercise  of  tlie  police  power. 

Fitzgerald  v.  Grand  Trunk  R.  Co.  63  Vt 
169,  13  LJIJI.  70,  3  Inters.  Com.  Rep.  633, 
22  Atl.  76. 

When  a  railroad  contracts  with  the  public 
concerning  a  matter  which  affects  the  public 
health,  safety,  and  welfare,  it  does  so  sub- 
ject to  the  subsequent  exercise  of  the  police 
power,  which  does  not  thereby  impair  the 
obligation  of  the  contract 

Chicago,  B.  ft  Q.  R.  Co.  v.  Nebraska,  170 
U.  S.  67-72,  42  L.  ed.  948-953,  18  Sup.  Ct 
Rep.  613. 

One  whose  rights,  such  as  they  are,  arc 
subject  to  state  restriction,  cannot  reniove 
them  from  the  power  of  the  state  by  making 
a  contract  concerning  them;  and  the  con- 
tract carries  the  infirmity  of  the  subject. 

Hudson  County  Water  Co.  v.  McCarter, 
209  U.  S.  349,  52  L.  ed.  828,  28  Sup.  Ct.  Rep. 
529,  14  Ann.  Cas.  560. 

The  parties  to  said  contract  must  be  held 
to  have  had  in  mind  the  fact  that  the  legis- 
lature might  at  some  time  during  the  life 
of  the  contract  exercise  its  theretofore  un- 
used rights  to  prevent  discriminations  be- 
tween localities  and  individuals;  and  when 
the  legislature  uses  such  right,  it  does  not 
thereby  impair  the  obligation  of  a  contract, 
because  the  very  regulative  act  of  the  legis- 
lature was  a  tacit  part  of  the  contract  itself. 

Chicago,  B.  ft  Q.  R.  Co.  v.  Nebraska,  170 
U.  S.  57-72,  42  L.  ed.  948-963.  18  Sup.  Ct 
Rep.  613;  Fitzgerald  v.  Grand  Trunk  R. 
Co.  63  Vt  169,  13  L.RA.  70,  3  Inters.  Com. 
Rep.  633,  22  Atl.  76;  Hudson  County  Water 
Co.  V.  McCarter,  209  U.  6.  349,  62  L.  ed. 
828,  28  Sup.  Ct  Rep.  529,  14  Ann.  Cas.  560. 

When  by  general  law  the  state  forbids 
discrimination  which  may  have  been  lawful 
theretofore,  it  is  merely  exercising  a  power 
which  it  reserved  to  itself  in  creating  the 
corporations.  The  right  to  discriminate  is 
not  a  "vested  corporate  right/'  because  the 
manner  in  which  the  carrier  shall  conduct 
its  business  with  the  public  is  essentially  a 
public  matter,  and  the  corporation  is  to  tiiat 
extent  a  mere  agency  of  the  state. 

McCandless  v.  Richmond  ft  D.  R.  Co.  38 
S.  C.  103,  18  L.R.A.  440,  447,  16  8.  E.  429; 
Southern  Wire  Co.  v.  St.  Louis  Bridge  ft 
Tunnel  R.  Co.  38  Mo.  App.  191. 

(b)  Such  a  contract  cannot  hamper  the 
police  power  of  the  state. 

New  York,  N.  H.  ft  H.  R.  Co.  v.  Inter- 
state Commerce  Commission,  200  U.  S.  361, 
50  L.  ed.  515,  26  Sup.  Ct.  Rep.  272;  People 
v.  Hawley,  3  Mich.  342;  New  Haven  ft  R.  H. 
Toll  Bridge  Co.  v.  Bunnell,  4  Conn.  64;  Re 
O'Neill,  41  Wash.  174,  3  LJLA.(N.S.)  668, 
^^  PaA.  \(K,  «  Ann.  Cas.  869. 
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Regulation  of  railroads  ia  part  of  the 
police  power  of  the  state. 

State  ex  rel.  Taylor  v.  Missouri  P.  R.  Co. 
76  Kan.  467,  92  Pac.  606;  Atkinson  v. 
Ritchie,  10  East,  630,  10  Revised  Rep.  372. 

A  contract  valid  at  the  outset  may  be- 
come  void  whenever  in  the  process  of  time, 
owing  to  changed  conditions,  its  execution 
results  in  the  violation  of  an  act  to  regulate 
commerce.  * 

New  York,  N.  H.  ft  H.  R.  C6.  v.  Inter- 
state Commerce  Commission,  200  U.  S.  361, 
60  L.  ed.  615,  26  Sup.  Ct.  Rep.  272;  Armour 
Packing  Co.  v.  United  States,  153  Fed.  1, 
affirmed  in  200  U.  S.  56,  62  L.  ed.  681, 
28  Sup.  Ct.  Rep.  428;  Bullard  v.  Northern 
P.  R.  Co.  10  Mont.  185,  U  L.R.A.  246,  3 
Inters.  Cora.  Rep.  636,  26  Pac.  120;  Church 
V.  Minneapolis  ft  St.  L.  R.  Co.  14  S.  D.  443, 
86  N.  W.  1001 ;  Brundred  v.  Rice,  49  Ohio 
St.  640,  34  Am.  St.  Rep.  689,  32  N.  E.  169. 

The  Oregon  act,  is  intended  to  cover 
just  such  cases  as  the  Lents  contract  and 
the  contract  in  the  case  of  Root  v.  Long 
Island  R.  Co.  114  N.  Y.  300,  4  L.R.A.  331, 
2  Inters.  Com^  Rep.  576,  11  Am.  St.  Rep. 
643,  21  N.  £.  403. 

Nothing  in  the  record  tends  to  show  that 
the  plaintiff  in  error  has  been  deprived  of 
property  without  due  process  of  law,  or  in 
any  way  denied  equaJ  protection  of  the 
laws. 

Davidson  v.  New  Orleans,  96  U.  S.  97,  104, 
105,  24  L.  ed.  616,  619,  620;  Public  Clearing 
House  V.  Coyne,  194  U.  S.  497,  608,  609,  48 
L.  ed.  1092,  1098,  1099,  24  Sup.  Ct  Rep. 
789;  Reetz  v.  Michigan,  188  U.  S.  606,  608, 
47  L.  ed.  663,  566,  23  Sup.  Ct.  Rep.  390; 
Yick  Wo  V.  Hopkins,  118  U.  S.  366,  30  L.  ed. 
220,  6  Sup.  Ct.  Rep.  1064. 

Mr.  Justice  Day,  after  making  the  fore- 
going statement,  delivered  the  opinion  of 
the  court: 

The  contentions  of  violation  of  Federal 
right  alleged  to  have  been  set  up  and  de- 
nied in  the  state  court,  and  therefore  to 
be  reviewable  here,  arise  under  the  14th 
Amendment  to  the  Constitution,  securing 
due  process  of  law  and  equal  protection 
of  the  laws  as  against  state  action. 

The  statute  under  which  the  railroad 
commission  acted  in  this  case  provides: 

'^he  term  'railroad'  as  used  herein  shall 
mean  and  embrace  all  corporations  .  •  . 
that  now,  or  may  hereafter,  own,  operate 
by  .  .  .  electric  .  .  .  power,  manage 
or  control,  any  .  .  .  interurban  rail- 
road .  .  .  as  a  common  carrier  in  this 
state."  Laws  of  Oregon,  1907,  chap.  53, 
i  11. 

4081  *"Upon  complaint  of  any  .  •  • 
municipal  organization,  that  any  of  the 
•7  Jj.  ed. 
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fares  •  •  •  are  in  any  reepeei 
unreasonable  or  unjustly  discriminatory, 
.  .  .  the  commission  may  notify  the  rail- 
road complained  of  that  complaint  has  been 
made,  and  ten  days  after  such  notice  baa 
been  given,  the  commission  may  proceed  to 
investigate  the  same.  ...  If ,  upon  such 
investigation,  the  •  .  .  fares  •  •  • 
complained  of  shall  be  found  to  be  unrea- 
sonable or  unjustly  discriminatory,  •  •  • 
the  commission  shall  have  power  to  fix  and 
order  substituted  therefor  such  .  .  .  farea, 
...  as  it  shall  have  determined  to  be 
just  and  reasonable,  and  which  shall  be 
charged,  imposed,  and  followed  in  the  fa- 
ture."    Id.  S  28. 

"Whenever,  upon  an  investigation  made 
under  the  provisions  of  this  act,  the  eom- 
mission  shall  find  any  existing  •  •  . 
fares,  .  .  .  are  unreasonable  or  unjnai- 
ly  discriminatory,  ...  it  shall  deter- 
mine and  by  order  fix  a  reasonable  .  •  . 
fare  ...  to  be  imposed,  observed,  and 
followed  in  the  future  in  lieu  of  that  found 
to  be  unreasonable  or  unjustly  discrimina- 
tory."   Id.  S  30. 

"It  shall  be  unlawful  for  any  railroad  to 
demand,  charge,  collect,  or  receive  from 
any  person,  firm,  or  corporation  a  less  com- 
pensation for  .  .  .  any  service  rendered 
or  to  be  rendered  by  said  railroad,  in  eon- 
sideration  of  said  person,  firm,  or  corpora- 
tion furnishing  any  part  of  the  faeilitiea 
incident  thereto."    Id.  §  48. 

"If  any  railroad  shall  make  or  give  any 
undue  or  unreasonable  preference  or  ad- 
vantage to  any  particular  person,  firm,  or 
corporation,  or  shall  subject  any  partieular 
person,  firm,  or  corporation  •  •  •  to  any 
undue  or  uni^easonable  prejudice  or  disad- 
vantage in  any  respect  whatsoever,  raeh 
railroad  shall  be  deemed  guilty  of  unjust 
discrimination."     Id.  |  49. 

"The  provisions  of  this  act  shaU  be  libar- 
ally  construed  *with  a  view  to  the[40t 
public  welfare,  efllcient  transportation  faefl« 
ities,  and  substantial  Jnatioe  between 
.  .  .  passengers  and  railroads."  Id*  | 
69. 

"The  duties  and  liabilities  of  the  rail- 
roads, defined  in  |  11  of  this  act,  ahall  be 
the  same  as  are  prescribed  by  the  oomiiiOB 
law,  and  the  remediea  against  them  tbe 
same,  except  where  otherwise  provided  bj 
the  Constitution  or  statutes  of  thii  atata^ 
and  the  proviaiona  of  thia  act  are  oumla- 
tive  thereto."    Id.  |  61. 

Section  82  of  the  act  provides  that  the 
railroad  or  the  other  party  intereated  la 
any  order  of  the  eommission  fixing  larea 
may  commence  a  suit  in  the  circuit  eourt 
of  Marion  eoonty  against  the  eommisaion, 
to  vaeate  aaj  aaeh  order,  on  the  ground 
that  tba  fana  ftaid  ax%  'viansii^cfiu  ^^vi^- 
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•ion  is  made  for  the  service  of  summons, 
the  filing  of  an  answer  by  the  commission, 
and  precedence  of  such  a  case,  and  that  it 
shall  be  tried  and  determined  as  a  suit  in 
equity. 

By  I  84,  if  different  or  additional  evi- 
dence is  introduced  by  the  plaintiff  upon 
the  trial,  the  court*  before  rendering  judg- 
ment, is  required,  unless  the  parties  stipu- 
late otherwiM,  to  transmit  a  copy  of  the 
evidence  to  the  commission,  which  may 
alter,  modify,  amend,  or  rescind  its  order 
and  report  its  action  to  the  court.  If  the 
order  is  rescinded,  the  suit  shall  be  dis- 
missed; if  it  is  changed,  judgment  shall 
be  rendered  on  the  modified  order;  and  if 
it  is  not  changed,  judgment  shall  be  ren- 
dered upon  the  original  order. 

Section  36  authorizes  an  appeal  by  either 
party  to  the  supreme  court,  where  also  such 
a  case  shall  have  precedence. 

The  supreme  court  of  Oregon  held  that 
the  statute  applied  to  localities  as  well  as 
individuals,  and  that  fares  that  were  un- 
reasonable or  unjustly  discriminatory  as 
against  a  given  locality  came  within  its 
terms.  This  construction  of  the  statute  is 
4 10]  binding  upon  this  court,  and  it  *  is  to 
b4  considered  as  thus  construed  by  the  su- 
preme court  of  Or^on. 

The  authority  of  the  states  to  control 
by  appropriate  legislation  the  rates  of  fare 
to  be  charged  by  street  railway  companies 
and  other  common  carriers  wholly  within 
their  borders  and  subject  to  their  laws  is 
unquestionable.  In  the  legitimate  exercise 
of  such  authority  we  see  no  reason  why  a 
state  may  not,  consistently  with  due  proc- 
ess of  law,  prohibit  any  unjust  discrimina- 
tion by  a  domestic  railroad  company  against 
certain  localities  upon  its  lines. 

If  the  state  may  not  thus  legislate  as  to 
its  domestic  corporations,  they,  by  merely 
arbitrary  action,  may  so  exercise  their  rate- 
fixing  power  as  to  build  up  one  community 
and  destroy  another,  and  prevent  that 
equality  of  treatment  which  it  has  been 
the  object  of  many  statutes  of  this  kind, 
passed  under  state  and  Federal  authority, 
to  secure.  The  statute  does  not  define  un- 
just discrimination,  but  leaves  it  to  the 
commission,  upon  hearing,  to  determine 
what  rates  are  unjust  and  discriminatory, 
and  to  make  orders  for  other  fares,  which, 
in  its  judgment,  are  not  open  to  such  ob- 
jection. The  statute  expressly  provides 
for  a  judicial  review  by  the  courts  of  the 
orders  of  the  commission  to  test  the  law- 
fulness of  the  fares  fixed  and  the  reason- 
ableness of  regulations  prescribed  by  the 
commission.  We  find  nothing  in  the  14th 
Amendment  which  prevents  a  state  from 
making  provislon  for  such  relief  to  com- 
munm^  \iniuMilj  difcriminated  againat  by 


companies  subject  to  the  laws  of  Uie  aftals 
in  which  they  operate,  and  from  whieh  tbij 
derive  their  powers  as  common  carriers  tad 

public-service  corporations. 

Nor  do  we  understand  the  supreme  eourt 
of  Oregon  to  have  construed  the  ttatate  as 
permitting  no  consideration,  in  determining 
the  question  of  discrimination,  el  the  eir- 
cumstances  and  conditions  whieh  may  just- 
ify differences  in  rates,  other  than  the 
number  of  miles  which  passengers  are  car- 
ried, as  contended  by  the  plaintiff  in  error. 
For,  *upon  rehearing,  this  contention[411 
was  noticed  and  the  supreme  court  r^ 
marked  that  in  the  opinion  in  the  case^  not* 
withstanding  it  was  said  that  the  fares 
were  not  unreasonable  when  compared  with 
the  charges  made  by  other  railway  com- 
panies for  similar  services,  the  eourt  had 
held  that  the  law  extended  to  charges  whieh 
were  "unreasonable  or  unjustly  discrimina- 
tory;" and  it  was  said: 

"The  fact  that  a  rate  is  per  se  rea- 
sonable does  not  disprove  the  charge  that 
it  is  unlawful,'  say  Messrs.  Beale  and  Wy- 
man  in  their  work  on  Railroad  Regulations, 
at  §  839.  If  rates  are  relatively  unjust, 
so  that  undue  preference  is  afforded  to  one 
locality  or  undue  prejudice  results  to  an- 
other, the  law  is  violated  and  its  penalties 
incurred,  although  the  higher  rate  is  not 
in  itself  excessive.'  The  question  presented 
for  consideration  is  not  the  reasonableness 
per  86  of  the  charge,  but  its  reasonableness 
considered  in  relation  to  charges  made  by 
plaintiff  at  other  localities  on  its  system 
for  like  and  contemporaneous  service;  for 
the  statute,  as  we  have  construed  it,  for- 
bids undue  preference  or  discrimination  be- 
tween localities.  Circumstances,  however, 
may  so  explain  the  difference  between  rates 
compared  as  to  deprive  the  lower  rate  of 
any  bearing  on  the  higher,  but  the  discrim- 
ination, without  an  excuse  recognized  by 
the  law,  would  be  in  and  of  itself  unjust 
and  unreasonable.    Beale  &  Wyman,  f  838." 

In  the  light  of  this  consideration  of  the 
statute,  we  will  consider  the  contention 
that,  in  this  particular  case,  there  has  been 
a  deprivation  of  due  process  of  law,  within 
the  meaning  of  the   Federal   Constitution* 

Ordinarily,  in  cases  which  come  before 
us  for  review,  this  court  accepts  the  facts 
as  found  by  the  state  supreme  court.  An 
examination  of  the  record  in  this  case  con- 
vinces us  that  the  conclusions  reached  by 
the  court  do  not  bring  the  case  within  that 
exceptional  class  where  this  court  will  re- 
examine the  facts  found,  with  a  view  to 
^ascertaining  the  correctness  of  the[411 
conclusions  reached.  Kansas  City  Southerm 
R.  Co.  Y.  Albers  Commission  Co.  223  U.  B. 
673,  56  L.  ed.  556,  32  Sup.  Ct.  Rep.  S16; 
Cedat  Ba.^\da  Gaslight  Co.  v.  Cedar  Rapld% 
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223  U.  8.  056,  66  L.  ed.  594,  32  Sup.  Ct. 
Rep.  380;  Washington  ex  rel.  Oregon  R.  k 
Nav.  Co.  V.  Fairchild,  224  U.  S.  510,  56  L. 
ed.  863,  32  Sup.  Ct.  Rep.  535;  Creawill  t. 
Grand  Lodge,  K.  P.  225  U.  S.  246,  56  L. 
ed.  1074,  32  Sup.  Ct.  Rep.  822;  Wood  v. 
Chesborough  (decided  May  26,  1913),  228 
U.  S.  672,  ante,  1018,  33  Sup.  Ct.  Rep.  706. 
In  this  case  the  facts  found  by  the  lower 
court  and  adopted  in  the  supreme  court 
are  supported  by  competent  testimony;  and 
this  court  does  not  sit  to  retry  issues  of 
fact  thus  heard  and  determined  by  the 
properly  constituted  tribunals  of  the  state 
having  jurisdiction  of  the  subject. 

The  findings  show  that  the  railway  com- 
pany carried  passengers  upon  the  Mt.  Scott 
line  between  Portland  and  Lents  for  5  cents 
each,  and  gave  them  a  free  transfer  for 
carriage  upon  the  lines  of  the  Portland 
Railway  Company  in  the  city  of  Portland 
and  the  adjacent  city  of  St.  Johns,  but 
charged  a  10-cent  fare  to  Milwaukie,  and 
gave  no  transfers.  The  effect  of  such  dis- 
crimination is  found  to  have  been  the  build- 
ing up  and  development  of  Lents  and  the 
country  along  the  line  to  Lents,  and  the 
retarding  of  the  settlement  and  growth  of 
the  localities  and  eonununities  situated  up- 
on the  less  favored  division.  Findings  are 
made  showing  the  eonditions  and  circum- 
stances under  which  transportation  is  made 
upon  the  divisions  of  the  road,  and  the 
similarity  of  circumstances  and  conditions, 
except  as  to  the  charging  of  the  different 
rates  and  the  giving  of  transfer  privileges 
to  the  one  and  the  withholding  of  such 
privileges  from  the  other.  In  view  of  these 
findings,  based  upon  evidence,  we  cannot 
say  that  the  determination  of  the  commis- 
sion, confirmed  by  the  courts,  that  the  rates 
of  fare  were  discriminatory,  was  in  depriva- 
tion of  due  process  of  law. 

The  contract  set  up  by  which  the  fares 
from  Lents  were  required  to  be  not  greater 
than  5  cents  cannot  be  held  to  justify  the 
discrimination,  as  such  contracts  must  be 
taken  to  have  been  made  in  view  of  the 
413]continuing  power  *of  the  state  to  con- 
trol the  transportation  rates  of  common 
carriers  subject  to  its  jurisdiction.  Armour 
Packing  Co.  v.  United  States,  209  U.  S.  56, 
62  L.  ed.  681,  28  Sup.  Ct.  Rep.  428;  Louis- 
ville ft  N.  R.  Co.  Mottley,  219  U.  S.  467, 
55  L.  ed.  297,  34  L.R.A.(N.S.)  671,  31  Sup. 
Ct.  Rep.  265. 

It  is  also  argued  that  the  rates  estab- 
lished by  the  order  of  the  commission  are 
such  as  to  be  of  a  confiscatory  nature  and 
therefore  within  the  prohibitions  of  the  14th 
Amendment.  Upon  this  branch  of  the  case 
the  circuit  court  found  that  there  was  not 
evidence  sufficient  to  show  the  value  of 
the  property  or  its  divisioiis  used  in  the 
97  L.  ed. 


operation  of  the  road,  nor  suflleient  to  show 
the  income  or  expenditures,  or  profit  or 
loss  from  the  operation  of  the  different  di- 
visions, or  the  cost  of  transporting  pas- 
sengers upon  any  such  divisions.  An  ex- 
amination of  the  testimony  does  not  satisfy 
us  that  the  court  below  was  without  sub- 
stantial proof  in  reaching  this  conclusion. 
The  supreme  court  of  Oregon,  in  view  of  its 
findings  upon  the  discriminatory  character 
of  the  rates  established,  did  not  find  it 
necessary  to  consider  by  itself  the  reason- 
ableness of  the  charge,  and  the  record  be- 
fore it  did  not  present  a  case  of  confisca- 
tory rates  so  dear  that  this  court  should 
interfere  because  of  the  protection  afforded 
by  the  Federal  Constitution. 

We  find  no  violation  of  the  14th  Amend- 
ment in  the  judgment  of  the  Supreme  Court 
of  Oregon. 

Affirmed. 


•PORTLAND  RAILWAY,  LIGHT,  ft[414 
POWER  COMPANY,  PUT.  in  Err., 

T. 

RAILROAD  COMMISSION  OF  OREGON. 

(See  S.  a  Reporter's  ed.  414-416.) 

This  case  is  governed  by  the  decision  in 
Portland  Railway,  Light,  k  Power  Company 
V.  Railroad  Commission  of  Oregon^  ant^ 
1248. 

[No.  120.] 

Argaed  liny  1  and  2,  1913.    Dedded  Jqm 

10,  1918. 

IN  ERROR  to  the  Supreme  Court  of  tht 
State  of  Oregon  to  review  a  judgment 
which  afiBrmed  a  judgment  of  the  Cireoit 
Court  of  Marion  County,  in  that  state,  con- 
firming an  order  of  the  state  railroad  eom- 
mission,  regulating  railway  rates.  Af- 
firmed. 

See  same  case  below,  57  Or.  126,  105  Pae. 
715. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Franklin  T.  Grlffltli  and  Jo« 
seph  S.  dark  argued  the  cause,  and,  with 
Mr.  Frederick  V.  Holman,  filed  a  brief  for 
plaintiff  in  error. 

Mr.  A.  M.  Crawford,  Attorney  General 
of  Oregon,  and  Mr.  Clyde  B.  Altchinon 

argued  the  cause,  and,  with  Messrs.  R.  R. 
Giltner  and  R.  M.  Sewell,  filed  a  brief  for 
defendant  in  error. 

For  contentions  of  counsel,  see  their  briefs 
as  reported  in  Portland  R.,  light  &  P.  Co. 
V.  Railroad  CovnmxsavQsa^  vo^fb^  Yt^« 


414-416 


8UPBBMB  COURT  OF  THS  UNITED  STATES. 


Oor.  TmaM, 


Mr.  Juitice  Da/  deliyered  the  opinion  of 
the  eourt:  . 

The  Oak  Park  Improvement  Association, 
a  Toluntary  organization  of  persons  resid- 
ing in  and  about  the  stations  on  the  Ore- 
gon City  division  of  the  plaintiff  in  error, 
the  Portland  Railway,  Light  &  Power  Com- 
pany, known  as  the  Oak  Grove  district,  and 
comprising  Milwaukie  Heights,  Courtney, 
Oak  Grove,  Center,  and  Risley,  sought  by 
complaint  filed  with  the  railroad  commis- 
sion of  Oregon  to  have  the  commission  fix 
reasonable  fares,  and  to  order  their  sub- 
stitution for  those  found  to  be  unreason- 
able and  unjustly  discriminatory.  The 
commission,  upon  hearing,  found  that  the 
4 15]  rate  of  fare  of  15  cents  charged  *by 
the  railway  company  between  the  city  of 
Portland  and  the  Oak  Grove  district  was 
unreasonable  and  unjustly  discriminatory, 
and  ordered  the  railway  company  to  charge 
in  lieu  thereof  a  10  cent  fare,  and  to  give 
the  same  transfer  privileges  to  passengers 
traveling  between  Portland  and  the  Oak 
Grove  district  that  were  accorded  to  pas- 
sengers on  the  Mt.  Scott  division  of  the 
plaintiff  in  error.  The  supreme  court  of 
Oregon,  relying  upon  the  conclusions 
reached  by  it  in  the  Milwaukie  Case  (Port- 
land R.  Light  ft  P.  Co.  V.  Railroad  Commis- 
sion, 56  Or.  468,  105  Pac.  700,  109  Pac. 
273),  decided  this  day  by  this  court,  and 
reported  at  220  U.  S.  897,  ante,  1248,  33 
Sup.  Ct.  Rep.  820,  affirmed  the  decree  of  the 
circuit  court,  confirming  the  order  of  the 
commission  (67  Or.  126,  105  Pac.  715), 
and  the  case  is  here  on  writ  of  error. 

The  findings  of  fact  in  the  present  case 
are  practically  identical  with  those  in  the 
Milwaukie' Case,  ante,  1248,  except  the  ex- 
clusion of  facts  applying  to  Milwaukie 
alone,  and  the  substitution  of  facts  perti- 
nent to  the  Oak  Grove  district,  and  show 
that  the  circumstances  and  conditions  un- 
der which  the  plaintiff  in  error  transports 
passengers  between  Portland  and  certain 
stations  named  for  a  fare  of  10  cents,  with 
transfer  privileges,  are  substantially  the 
■ame  as  the  circumstances  and  conditions 
under  which  the  plaintiff  in  error  transports 
passengers  between  Portland  and  the  Oak 
Grove  district,  except  as  to  the  rate  of 
fare  and  the  giving  of  transfers,  and  that, 
while  the  charges  of  the  railway  company 
upon  the  Oregon  City  division  are  not  in 
themselves  unreasonable,  they  are  "unjust 
and  unreasonable,  discriminatory,  and  give 
undue  preference." 

This  case,  denominated  the  Oak  Grove 
Case,  and  the  Milwaukie  Case,  were  heard 
together  in  the  supreme  court  of  Oregon, 
and  have  been  presented  together  in  this 
eourt.  The  contentions  asserted  in  this 
aue  are  the  same  contentions  set  up  tai  ihe 
MM€0 


Milwaukie  Case,  and  the  opinion  in  the 
latter  case  (ante,  1248)  has  dealt  with  the 
controversy  *here  presented.  In  view [4 16 
of  the  conclusions  reached  in  that  case,  we 
see  no  reason  to  disturb  the  Judgment  of  the 
Supreme  Court  of  Or^on  in  the  present 
case,  and  it  is  accordingly  affirmed. 


WILLIAM  STEWART  MaoLEOD,  as  Sole 
Surviving  Partner  of  the  Partnership  of 
MacLeod  &  Co.,  Appt., 

V. 

UNITED  STATES. 

(See  S.  C.  Reporter's  ed.  41&-4Si.) 

War  —  result  of  oocnpatlon  »  goreni* 
mental  authority. 

1.  A  military  occupation  whieh  will  gif« 
the  right  to  exercise  governmental  autnor^ 
ity  is  not  merely  an  invssion,  but  is  an  in- 
vasion plus  possession  of  the  enemVs  conn* 
try  for  the  purpose  of  holding  it  tonp^ 
rarily,  at  least. 

[For  other  cases,  see  War,  YI.,  la  Dlsest  Bap. 
Ct.  1008.] 

Duties  —  exaction  nnder  military  a«- 

thorlty  —  port   not  «nder  American 

control. 

2.  The  collection  bv  the  military  authori- 
ties of  the  United  States  during  milituy 
occupation  of  duties  upon  a  cargo  of  rice 
imported  from  a  foreign  port  into  the  port 
of  Cebu,  in  the  Philippine  Islands,  wnieh 
was  then  occupied  by  a  de  faoto  insurgent 
government  which  had  compulsorily  re- 
quired the  payment  of  like  duties,  was  not 
authorized  oy  the  Executive  orders  of  the 
President  of  July  12,  1898,  and  December 
21,  1898,  which  direct  the  colleetion  of  du- 
ties during  military  occupation  at  ports  and 
places  in  the  possession  of  the. forces  of  the 
United  States. 

[For  other  cases,  see  Duties,  9-12,  te  Dlsest 
Sup.  Ct  1908.] 

Duties  —  exaction  under  military  au- 
thority —  port  not  nnder  American 
control. 

3.  The  authority  of  the  military  com- 
mander at  Manila,  and  those  acting  under 
his  direction,  during  military  occupation, 
to  control  shipments  by  persons  trading  at 
Manila  and  in  vessels  sailing  from  there  of 
American  registration,  did  not  extend  to 
the  collection  of  duties  upon  a  cargo  of  rice 
imported  by  residents  of  Manila  doing  busi- 
ness there,  from  a  foreign  port  to  a  port 
in  the  island  of  Cebu,  which  was  then  oc- 
cupied by  a  (fe  faeto  insurgent  government 
which  had  compulsorily  required  the  pay-i 

Iment  of  like  duties. 
[For  other  cases,  see  Duties,  9-12,  la  Digest 
J      Sup.  Ct  1908.1 

Duties  —  ratification  of  illegal  collee- 
tion. 

4.  The  unauthorized  collection  of  duties 
by  the  military  authorities  of  the  United 
States   during   military  occupation,   where 

^  gcM^  'biyiVMva  «nt«nd  at  a  Philippine  port 
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not  undfT  Amerieaa  control,  but  in  the  poi-  at  Mutila,  whieh  practice  w»a  a  matter  of 

■caiion  of  a  dt  fiuito  Inanrgent  government  comnion    knowledge   and    diacuuion    among 

which   had   compuUorlly    required   the   pay-  the  buBineae  men  in  that  city,  but  there  ii 

ment  of  like  dutiia,wa*  rot  ratified  by  the  „„    ^j^er   evidence   cliarging   the   elaimaiite 

act  of  June  30,  1006     34  Stat,  at  L.  036,  ...    ,         ,    .         ,  .x.     f    ? 

chap.  3912),  le^liang  UriH  duties,  import  '"I?  knowledge  »*  th,  fBct. 

anrfeiport,  irapoeedliy  the  autl.oritiea  of  The  collector  at  Manilla,  waa  informed  by 

the    United    States    or    by    the    provisional  competitors  of  the  elaimants  that  the  latter 

military  government  in  the  Philippine  le-  propoeed  to  ship  the  cargo  to  Cebu  without 

■     i_             ,.  ■«»__. t   c    .-««    ^1     .  ,       .  paying  duty  at  Manila,  and  that,  as  they 

[jomplied    with    the    requirement*    of    Uie 

United   States   anthorltiea,   tbey   would  b« 

"S^'cl'll^i  "  """"■  '""■"'-  "■  "*"'  u°«blo  to  compete,  under  racb  unfair  con- 

ditiona,  with    the  claimants;    and   the  eol- 

[No.  2GQ.]  lector  received  confirmation  of  snch  report 

from  the  consul  at  Saigon  on  the  Slat  of 

Argued  April  SB,  1913.     Decided  June  10,  .Fanuary,  and  od  the  23d  officially  notified 

1913.  the    claimants    that    a    certified    manifcat 

mu«t  be  presented  and  duties  paid  on  the 

APPEAL  from  the  Court  of  Claims  to  re-  cargo  at  the  custom  house  at  Manila.    The 

view  a   judgment  dismiaaing  the   peti-  next  day  one  of  the  claimanU  prcMnted  U 

tion  in  a  suit  to  recover  duties  paid  during  peraon  to  the  collector  a  letter  atating  that 

military   occupation    of   tbe   Philippine    la-  thera  had   been  no   secret  as  to  the  mora- 

lands  upon   import*  to  a  port  not  under  nient   of   the   Venus;    that   she   had   bsea 

American  control.     Reversed  and  remanded  openly  despatched  to  Saigon  to  load  a  cargo 

with    Instructions    to    snt«    judgment    for  <,f   rice   for    the   PhUippinea,   and   that  the 

claimant.  captain  bad  instructions  to  secure  eonmlar 

Sea  same  ease  below,  «  Ct  CL  1S9.  papeia,  if  ordered  to  Cebu,  in  ease  that 
port   should   be   in   tbe   posseasion   of   tlM 

Statonent  by  Mr.  Justice  Day!  jj^n^^  SUtea  authorities  upon  hU  arrival. 

The  appellant,  William  Stewart  MacLeod,  ^^^  j^^t  they  presumed  his  papers  wei«  In 

surrtTing  partner  of  MacLeod  k  Company,  ^j,,.  t^^t  according  to  their  advice.  Ceta 

broufljit  luit  m  tbe  court  of  olaims  to  re-  »«  in  the   hands  of  the  republican  gw*- 

cover  from  the  United  SUtea  the  amount  er„„Mt_  -whose  authorities  would  Bx-[41t 

of  certain  duties  paid  by  the  firm  under  ^^t   the   payment   of   dntles,   the  sama   bi 

protest  upon  a  cargo  of  rice  imported  Into  amount  as  under  tbe  Manila  Urifili  that  b 

the  Uland  of  Cebu  at  tbe  city  and  port  of  ^ni^g  the  cargo  they  had  been  required  to 

the  same  name,  in  the  Philippine  lalanda,  guarantee  that  the  duties  wouU  not  nowd 

on  January  29,  1899.    The  court  of  claimi  thoee    under    the    Manila    tariff;    that   the 

decided  in  favor  of  the  United  SUtes  and  claimanU  protested  against  paying  the  da- 

rendered  judgment  diamissing  the  petition,  tiea  twice,  as  it  was  through  no  huH  of 

40  Ct.  CL  439.    The  case  was  then  appealed  theira  that  the  dutie*  went  to  the  Cebu  an- 

to  thU  court  thoritiea,  and  that,  desiring  to  respect  tlie 

The  court  of  claims  made  findiDgs  ol  fast,  notification,  they  would,   if   instrueted,  i» 

the  subtUnce  of  which  is  as  follows!  que,t  their  Cebn  friends  to  protest  a^ainat 

The  cUimant  firm,  comprised  of  the  i^  the  payment  in  Cebu  beeauae,  according  to 

pellant    (the  survivor)    and  two  others,  all  tbs  notification,  tlie  Cchu  customs  were  na- 

eitliens  of  Great  BriUin,  had  iU  head  ofilce  der  the  eontrol  of  the  United  Stato.  At  tti 

at   Manila,    and    was    engaged    in    doing    a  ,„„,  Ume  the  collector  was  informed  that 

411]  'general    mercantile    busineas    there  ^  ship  of  the  claimants  was  about  to  leave 

!^,.'llir^"',  '."  *^"  °v"*!'-  9"  Jf"*?  Manila  for  Cebu,   which   should  arrive  la 

13.  1S90,  tU  claimants  chartered  an  Amerl-  ^.^^  ^^  ,,^  ^,  ^^  y^^^        ^^^^  ^y  ^ 

wb«m.  ah.  sailed  for  the  port  of  C;bu  wl5  ^  ^Au  b.fo«  the  Venn.);  a-*  *Wr  i.- 

..«go  of  rioe  on  January  Bd,  carrying  the  »?»«<?    *","    t^r**'?*    "'    ^^^   ™ 

MWJconanlar  papera.  P^Tto  that  t^e  it  «»*  "«  »  B"  ^T^'^^f  '^^  ^  *«>«*» 

had  been  ths  practice  of  tbe  military  an-  "«**  "P-Hent,  but  that  the  eUimant..  ^ 

thorMea  at  Manila  to  require  importera,  w  '»•  otherwise  ordered  by  tbe  United  Statai, 

'"'     :    in    that   city    and    shipping    rioe   to  intended  to  carry  ont  their  contract  with 


p^ta  In  the  Philippines  not  actually  oe- 
Mptad  by  the  United  Stale*  forces,  to  pra- 
nat  Mrtifled  manifests  covering  tbdr  ear- 
foea,  and  to  pay  the  duties  thereon  to  the 
Italtad  SUtes  militoiy  eoUeetor  of 


the   purehaaeia  of   the   cargo,   even   If  !•• 
quired  to  pay  double   dutie*. 

Upon  the  arrival  of  the  Venua  at  Oeba, 
January  29,  1B09,  tbe  native  govemnMut 
demanded  tiM  ^-ymmX   «&  taMi*  «a.  "teib 


»f  U  ad.  VW.X 
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cargo,  and  refused  to  allow  its  discharge  evacuated  the  ialand  of  Cebn  on 

until  fuch  payment  was  made.     On  Feb-  25,    1898,   having    first   appointed   a    pro- 

ruary  4,  1809,  the  duties  were  paid  and  the  visional  governor.     Shortly  thereafter  the 

cargo  delivered  to  the  purchasers.     Upon  native  inhabitants,  formerly  in  insurroetion 

the    arrival    of    the    Venus    thereafter    at  *against  Spain,  took  possession  ol  the[4tl 

Manila,  with  a  cargo  from  Cebu,  she  was  island,  formed  a  so-called  republic,  and  ad- 

at    first    prevented    from    discharging    her  ministered  the  affairs  of  the  island  until 

cargo  without  paying  the  duties  involved  possession  was  surrendered  to  the  United 

in  this  case,  but  later  was  permitted  to  do  States  on  February  22,  1890,  prior  to  which 

so.     Subsequently  the  collector  refused  to  time  no  authorities  of  the  United  States 

receive  further  business  from  the  claimants  had   been   in   the   island,   and   the   United 

until  the  duties  in  question  were  paid,  and  States  had  not  been  in  possession  or  ooon- 

because  of  such  refusal,  and  in  order  to  pation  of  the  island,  it  having  been  up  to 

transact  further  business  with  the  collector,  that  time  in  the  actual  physical  possession 

the    claimants,    involuntarily    and    under  of  the  Spanish  and  the  people  of  the  island, 
protest,  paid  the  duties  demanded. 

4t0]    *War  was  declared  with  Spain  on  Messrs.  Barry  Mohnn  and  li.  T.  Bflch- 

April  20,  1808,  and  on  May  1,  1898,  the  ener  argued  the  cause,  and,  with  Messrs. 

forces  of  the  United  States  captured  Manila  J.  N.  Wolfson  and  P.  G.  Michener,  filed  a 

bay  and  harbor.  The  following  order  of  the  brief  for  appellant: 

President  was  thereafter  promulgated:  As  to  third  parties,  or  as  to  individual 

rights,  the  title  to  the  island  of  Cebu  did 

Executive  Mansion,  July  12,  1898.  not  vest  until  the  exchange  of  ratifications 

By  virtue  of  the  authority  vested  in  me  by  the  signatory  parties,  April   11,   1899. 

as  Commander  in  Chief  of  the  Army  and  Dooley  v.  United  States,  182  U.  S.  222, 

Navy  of  the  United  States  of  America,  1  230,  45  L.  ed.  1074,  1081,  21  Sup.  Ct.  Bep. 

do  hereby  order  and  direct  that  upon  the  762;  Haver  T.  Yaker  (Jecker  y.  Magee)  0 

ooonpation  and  possession  of  any  ports  and  Wall.  32,  10  L.  ed.  671. 

places   in   the   Philippine   Islands   by   the  All  rights  to  do  business  in  tho  port  of 

loroes  ol  the  United  States  the  following  Cebu  remained  intact  until   its  occupancy 

tariff  of  duties  and  taxes,  to  be  levied  and  and  possession  by  the  United  Statet»  Feb- 

ooUected  as   a  military   contribution,   and  ruary  22,  1800,  which  rights  necessarily  in- 

legulations  for  the  administration  thereof,  eluded  the  right  to  import  and  sell  rice, 

•hall  take  effect  and  be  in  force  in  the  ports  which  is  not  a  contraband  of  war,  it  being 

and   places  so  occupied.  classed  as  food  or  provision. 

Questions  arising  under  said  tariff  and  Wheaton,  International  Law,  3d  ed.  pp. 

regulations  shall  be  decided  by  the  general  640-642,  664;  7  Moore,  International  Law 

in  command  of  the  United  States  forces  in  Dig.  pp.  676,  602;  Hall,  International  Law, 

those  islands.  4th  ed.  pp.  687,  689. 

Necessary   and   authorized   expenses    for  The    payment   of    duties   by    appellant's 

the  administration  of  said  tariff  and  regu-  firm  to  the  de  facto  government  then  in 

lations  shall  be  paid  from  the  collections  possession  of  the  port  of  Cebu  was  lawful 

thereonder.  ^^  ftH  things,  first,   because  the  cargo  of 

Aeenrate  accounts  of  collections  and  ex-  i*ice  was  not  contraband  of  war  and,  see- 

penditnres  shall  be  kept  and  rendered  to  ond,  because  the  duties  were  paid  involun- 

the  Secretary  of  War.  tarily  to  an  existing  government 

WilUam  McKinley.  United  States  v.  Bice,  4  Wheat.  246,  263- 

266,  4  L.  ed.  662-664;    Coleman    t.    Ten- 

The  protocol  of  August  12,   1808,   pro-  »«"««»  ^7  U.  S.  636,  24  L.  ed.  1129;  Ford 

Tided  that  -the  United  States  will  occupy  I  Surget,  07  U.  S.  612,  24  I^  oiL  1023; 

and   bold   the   eity,   bay,    and    harbor   of  l^^^I' ^"^^  ^"  \t^^L^^^  ^ 

Manila,  pending  the  conclusion  of  a  treaty  ?3.^J   I?  ^"^'^FK,  ^^'  ®^'   I>e  Lima  t. 

TSlI^'^ie^'shall  dete^i^  the  control'  f^,^7f  •  ^'^  ^8'  ''  Jf^'  ^^  •^  1^]' 

..  *^V,            M                   i.    «  i.u    Tfcvi*  10^^»  21  Sup.  Ct.  Bep.  743;  Downea  v.  Bid- 

^^^  l^'^^^TV'l'^  of  the  Phihp.  J32  US.  303,  Is  U  td.  1112,  21  Sup. 

pines^    [SO  Stat,  at  L.  1742.]    Manila  wss  ^t  Bep.  770;  Pear^  t.  StranahaiL  «06  U. 

opened  as  a  port  of  entiy  on  August  20,  g.  257,  282.  61  L.  ed.  703,  802,  27  Sup.  Ct 

18M,  and  Cebu  on  March  14,  1800.     The  Rep.  406;  1  Moore,  International  Law  Dig. 

Xxeeotivo  order  of  July  12,  1808,  was  not  p.  41. 

proclaimed  in  Cd)u  until  February  22,  1800,  The  order  of  President  McKinl^  dated 

•r  later.    The  treaty  of  peace  was  signed  July  12,  1808,  did  not  extend  er  apply  ta 

on   Deeember    10,    1808,    but    ratifications  ports  or  places  not  actually  ooeapied  or 

wisre  BOi  erehBUged  until  April  11,  1800.  possessed. 

£S0  BtML  at  L,  1764.J    The  SpanUh  ioieei  lAnfioVoL  ^«  T^iklVmI  EU^^m,  107  U.  1.  419, 
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hagleod  t.  united  states. 


49  L.  ed.  816,  25  Sup.  Ct.  Rep.  455;  The 
Venice  (United  States  ▼.  Cooke)  2  Wall. 
259,  265,  277,  17  L.  ed.  866-868;  The  Re- 
form, 3  Wall.  617,  632,  18  L.  ed.  105,  110; 
The  Grapeshot,  9  Wall.  129,  131,  19  L.  ed. 
651,  653;   Levy  ▼.  Stewart,  11   WalL  244, 

253,  20  L.  ed.  86,  89. 

The  cargo  of  rice  did  not  enter  Manila, 
nor  in  any  way  come  under  the  juriadiction 
of  the  authorities  there,  nor  was  it  dis- 
charged at  a  point  possessed  or  occupied 
by  the  United  States. 

The  Mary,  1  Gall.  206,  Fed.  Gas.  No.  0,183. 

The  Executive  order  relates  to  a  techni- 
cal subject,  uses  technical  terms,  is  to  be 
construed  in  favor  of  the  individual  and 
according  to  the  technical  meaning  and  ef- 
fect of  the  words  used. 

Hawley  v.  Diller,  178  U.  S.  476,  478,  44 
L.  ed.  1157,  1158,  20  Sup.  Ct  Rep.  986. 

The  Executive  order  uses  words  and 
terms  that  for  a  long  time  have  had  a  set- 
tled and  well-known  meaning  in  the  law 
of  nations,  in  the  conduct  and  declarations 
of  our  Executive  Departments,  and  in  our 
judicial  decisions;  and  it  is  to  be  presumed 
that  such  words  and  terms  were  used  in 
that  sense  in  the  order  under  consideration 
here. 

Kcpner  v.  United  States,  195  U.  S.  100, 
124,  49  L.  ed.  114,  122,  24  Sup.  Ct.  Rep. 
797,  1  Ann.  Cas.  655. 

If  there  be  doubt  as  to  the  meaning  of 
the  Executive  order,  it  should  be  resolved 
in  favor  of  this  appellant. 

Hartranft  y.  Wiegmann,  121  U.  S.  600, 
616,  30  L.  ed.  1012,  1015,  7  Sup.  Ct.  Rep. 
1240;  American  Net  &  Twine  Co.  v.  Worth- 
ington,  141  U.  S.  468,  474,  35  K  ed.  821, 
824,  12  Sup.  Ct.  Rep.  55. 

The  notice  to  appellant's  firm  by  the  col- 
lector at  Manila,  that  a  certified  manifest 
of  the  cargo  of  rice  must  be  presented  and 
duties  paid  thereon  at  the  custom  house  at 
Manila,  was  null  and  void,  and  gave  no 
rights  to  the  United  States  as  against  ap- 
pellant's firm. 

United  States  v.  Rice,  4  Wheat.  246,  254, 
4  L.  ed.  562,  564. 

The  temporary  allegiance  owed  by  appel- 
lant to  the  United  States  as  a  conqut^ror 
in  possession  of  Manila  did  not  justify  the 
exaction  of  these  moneys  from  him  as 
duties  upon  an  importation  into  Cebu. 

Dooley  v.  United  States,  182  U.  S.  222, 
234,  45  L.  ed.  1074,  1082,  21  Sup.  Ct.  Rep. 
762;  United  States  v.  Rice,  4  Wheat.  246, 

254,  4  L.  ed.  562,  5§4;  Lincoln  y.  United 
States,  197  U.  S.  419,  427,  49  L.  ed.  816, 
818,  25  Sup.  Ct.  Rep.  455. 

The  act  of  June  30,  1906,  applies  to  "tar- 
iff duties'*  imposed  and  collected,  and  to 
nothing  else. 

United  SUtes  ▼.  Heiaaaen,  206  U.  S.  88S» 
ftT  li.  ea. 


51  L.  ed.  1102,  27  Sup.  Ct  Rep.  742,  11 
Ann.  Cas.  688;  Tillson  v.  United  Staiea, 
100  U.  S.  43,  46,  26  L.  ed.  543,  544. 

The  general  terms  of  the  act  should  be 
so  limited  in  their  application  as  not  to 
lead  to  injustice,  oppression,  or  an  absurd 
consequence;  and  it  is  to  be  presumed  that 
the  Congress  intended  exceptions  to  iti 
language,  which  would  aYoid  results  of  this 
character. 

United  States  v.  Kirby,  7  WalL  482,  486, 
19  L.  ed.  278,  280. 

If  the  meaning  of  this  act,  or  any  part 
of  it,  is  in  doubt,  it  should  bo  resolved  in 
favor  of  the  appellant 

Hartranft  v.  Wiegmann,  121  U.  8.  600, 
614,  30  L.  ed.  1012,  1014,  7  Sup.  Ct  Rep. 
1240;  American  Net  k  T?rine  Co.  y.  Worth- 
ington,  141  U.  S.  468,  474,  86  L.  od.  821, 
824,  12  Sup.  Ct  Rep.  55. 

The  act  of  June  80,  1906,  should  not  bo 
so  construed  as  to  violato  the  law  ol  Bar 
tions,  if  any  other  possible  constmetion  ro- 
mains. 

Hilton  V.  Ouyot,  150  U.  &  118,  168,  40 
Jm  ed.  95,  108,  16  Sup.  Ct  Rep.  189;  Hur- 
ray V.  The  Charming  Betsy,  2  Craneh,  64, 
118,  2  L.  ed.  208,  226;  Hie  Habana,  17f 
U.  S.  677,  700,  44  L.  ed.  820,  20  Sup.  Ct 
Rep.  290. 

It  is  not  to  be  assumed  lightly  that  the 
purpose  of  the  act  of  June  80,  1006,  waa  to 
abrogate  the  Hague  Convention  of  1809, 
but  such  purpose^  to  bo  effectiYe,  must 
appear  clearly  and  distinctly  from  tbo 
words  of  the  statute.  The  statute  and  tbo 
convention  should  be  so  eonstrued  as  to 
give  effect  to  both,  if  by  any  reasonable  in- 
terpretation that  can  be  done. 

United  States  y.  Lee  Yen  Tai,  185  U.  8. 
213,  221,  222,  46  L.  ed.  878,  883,  22  Sup. 
Ct  Rep.  629;  Chew  Heong  y.  United  States, 
112  U.  S.  536,  550,  28  L.  od.  770,  774,  5 
Sup.  Ct.  Rep.  255. 

The  payment  by  appellant  to  the  United 
States  officials  of  Manila  was  under  dureai 
of  business. 

De  Lima  v.  Bidwell,  182  U.  S.  1,  174-180, 
45  L.  ed.  1041,  1047-1050,  21  Sup.  Ct  Rep. 
743;  Downes  v.  BidweU,  182  U.  8.  244- 
247,  45  L.  ed.  1088-1091,  21  Sup.  Ct  Rep. 
770;  Radich  y.  Hutehins,  95  U.  8.  210,  218, 
24  L.  ed.  400,  410;  Marwell  y.  Oriswold, 
10  How.  242,  256,  13  L.  ed.  405,  411 ;  Swift 
&  C.  ft  B.  Co.  Y.  United  States,  111  U.  8. 
22,  28-30,  28  L.  ed.  841,  848,  844,  4  Sup. 
Ct.  Rep.  244;  Robertson  y.  Frank  Bros.  Ck>. 
132  U.  S.  17,  23,  33  L.  ed.  236,  238,  10  Sop. 
Ct  Rep.  5. 

Mr.  Frodertek  De  Oonroy  Fanat  argued 
the  oause  and  tiled  a  brief  for  appellee: 

The  general  right  of  a  military  oom- 
mander^  under  the  war  power,  to  gOYem 
territoiy  of  tbo  ombd^*  «I^m  %i^ 
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and  prior  to  the  ratification  of  a  treaty  of 
peaoe^  St  not  open  to  question. 

Croas  T.  Harriflon,  16  How.  164,  14  li.  ed. 
889;  Dooley  ▼.  United  States,  182  U.  S. 
222,  46  L.  ed.  1074,  21  Sup.  Ct.  Rep.  762; 
De  Lima  y.  Bidwell,  182  U.  S.  1,  46  L. 
ed.  1041,  21  Sup.  Ct.  Rep.  743;  Fourteen 
Diamond  Rings  t.  United  States,  188  U.  S. 
176,  46  L.  ed.  188,  22  Sup.  Ct  R^.  60; 
New  Orleans  y.  New  York  Mail  S.  S.  Co.  20 
WalL  887-304,  22  L.  ed.  364-368. 

While  it  is  true  that  the  treaty  of  peace 
between  the  United  States  and  Spain  was 
signed  December  10,  1808,  the  war  did  not 
cease  nor  title  to  the  island  of  Cebu  vest 
in  the  United  States,  in  so  far  as  the  rights 
of  third  parties  were  affected,  until  the  ex- 
change of  ratifications,  on  the  11th  of 
April,  1800. 

Haver  ▼.  Taker  ( Jecker  y.  Magee)  0  Wall. 
32,  10  L.  ed.  671 ;  Doolcy  v.  United  States, 
182  U.  S.  222,  46  L.  ed.  1074,  21  Sup.  Ct 
Rep.  762. 

It  follows,  therefore,  that  until  such  rati- 
fication the  island  of  Cebu  continued  to  be 
hostile  territory,  and  all  commercial  inter- 
coarse  between  its  inhabitants  and  the  in- 
habitants of  Manila,  then  under  military 
occupation  of  the  United  States,  was  pro- 
hibited by  the  rules  of  international  law. 

Wheaton,  International  Law,  422;  Mont- 
gomery y.  United  States,  15  Wall.  305,  21 
L.  ed.  97. 

The  principle  of  United  States  v.  Rice, 
4  Wheat.  246,  265,  4  L.  ed.  562,  664,  upon 
whieh  appellant  relies,  directly  supports 
the  goyemment's  contention  in  this  case. 

Appellant  has  apparently  overlooked  the 
fact  referred  to  by  this  court  in  Lincoln  v. 
United  States,  202  U.  S.  499,  50  L.  ed.  1120, 
26  Sup.  Ct.  Rep.  728,  that  aft<!r  the  treaty 
was  signed,  December  10,  1808,  "the  Presi- 
dent, on  December  21,  issued  an  order  pro- 
claiming the  sovereignty  of  the  United 
States  in  the  islands,  and  directing  duties 
and  taxes  to  be  collected  in  future  as  pub- 
lic revenues  for  the  support  of  the  gov- 
ernment" 

Any  doubt  that  might  possibly  exist  as  to 
the  authority  of  the  military  collector  at 
Manila  to  collect  the  duties  here  in  ques- 
tion is  completely  removed  by  the  terms  of 
the  ratification  act  of  June  30,  1906. 

United  States  v.  Heinszcn,  206  U.  S.  381, 
61  L.  ed.  1101,  27  Sup.  Ct  Rep.  742,  11 
Ann.  Cas.  688. 

Mr.  Justice  Day,  after  making  the  fore- 
going statement,  delivered  the  opinion  of 
the  court: 

When  the  Spanish  fieet  was  destroyed  at 

Manila,  May  1,  1808,  it  became  apparent 

4M5]thMi  the  government  of  the  *United 

8tMte§  migbi  be  required  to  take  the  necee- 
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saiy  steps  to  make  provision  for  the  gov- 
ernment and  control  of  such  part  of  the 
Philippines  as  might  come  into  the  militaiy 
occupation  of  the  forces  of  the  United 
States.  The  right  to  thna  ooeapy  an  en- 
emy's country  and  temporarily  proride  for 
its  government  has  been  reoognixed  by  pre- 
vious action  of  the  executive  anthority,  and 
sanctioned  by  frequent  decisions  of  this 
court  The  local  government  being  deetroyed, 
the  conqueror  may  set  up  its  own  authority, 
and  make  rules  and  regulations  for  the 
conduct  of  temporary  government,  and  to 
that  end  may  collect  taxes  and  duties  to 
support  the  military  authority  and  earry 
on  operations  incident  to  the  occupation. 
Such  was  the  course  of  the  government  with 
respect  to  the  territory  acquired  by  con- 
quest and  afterwards  ceded  by  the  Mexican 
government  to  the  United  States.  Croes 
V.  Harrison,  16  How.  164,  14  L.  ed.  880. 
See  also  in  this  connection,  Fleming  v.  Page, 
0  How.  603,  13  L.  ed.  276;  New  Orleans 
V.  New  York  Mail  S.  S.  Ca  20  Wall.  387. 
22  L.  ed.  364;  Dooley  v.  United  States,  182 
U.  S.  222,  45  K  ed.  1074,  21  Sup.  Ct  Rep. 
762;  7  Moore's  International  Law  Digest 
§§1143  et  seq.,  in  which  the  history  of  this 
government's  action  following  the  Mexican 
War,  and  during  and  after  the  Spanish- 
American  War,  is  fully  set  forth;  and  also 
Taylor  on  International  Public  Law,  chap- 
ter IX.;  Military  Occupation  and  Admin- 
istration §§  668  et  seq.,  and  2  Oppenheim  on 
International  Law,  §§  166  et  seq. 

There  has  been  considerable  discussion 
in  the  cases  and  in  works  of  authoritative 
writers  upon  the  subject  of  what  consti- 
tutes an  occupation  which  will  give  the  right 
to  exercise  governmental  authority.  Such 
occupation  is  not  merely  invasion,  but  is 
invasion  plus  possession  of  the  enemy's 
country  for  the  purpose  of  holding  it  ton- 
porarily  at  least.  2  Oppenheim,  |  167. 
What  should  constitute  military  oeeupa- 
tion  was  one  of  the  matters  before  The 
Hsgue  Convention  in  1800,  respecting  laws 
and  customs  of  war  on  land,  and  the  follow- 
ing articles  were  adopted  *by  the  na-[4te 
tions  giving  adherence  to  that  Convention, 
among  which  is  the  United  States  (32  Stat 
at  L.  1821): 

"Article  42.  Territory  is  considered  oe- 
cupied  when  it  is  actually  placed  under  the 
authority  of  the  hostile  army. 

"The  occupation  applies  only  to  the  ter- 
ritory where  such  authority  is  establiahed, 
and  in  a  position  to  assert  itself. 

"Article  43.    The  authority  of  the  legiti- 
mate   power    having   actually    passed   into 
the  hands  of  the  occupant,  the  latter  ihaO 
take  all  steps  in  his  power  to  re-eetaUiali 
'  end  Vnaot^,  la  tar  as  possible,  publie  order 
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and  Mfa^,  whll«  rt^Meting,  nnleu  kbao-  court  of  dkinu;   bnt  we  find  nothing  in 

lately  prerented,  tba  lawi  in  force  In  tlu  that  order  indicating  •  oluuige  of  policy  in 

country."  reapect  to  tho  collection  of  duties.    WLile 

A  reference  to  tlie  Meuagee  uid  Papen  the  signing  of  the  treat?  o(  peace  between 

of  the  President*,  to  which  we  may  i«fer  the  United  State*  and  Bpain  on  December 

as  matten  of  public  history,  ihows  that  the  10,  1898,  Wae  stated,  the  responsible  obllga- 

President  was  aensible  of  and  disposed  to  tions  imposed  upon   the  United   States   1^ 

conform   the   activitiea   of  oar   government  reason   thereof   were   recited  and   acknowl- 

to  the  principles  of  international  law  and  edged,   and  the  neocaaity  of  extending  the 

practice.     See   10  Hetsagea  and  Papers   ol  government   with    all   possible  despatch   to 

the  Presidents,  208,  Execntin  order  of  the  the  whole  of  the  ceded  territory  was  em- 

President    to    the    Secretary    of    War,    in  phaalzed,  no  disposition  was  shown  to  en- 

whieh  the  President  said    (p.  210) :  large  the  number  of  ports  and  placea  in  the 

"While  it  is  held  to  be  the  right  of  a  eon-  Philippine  Islands  at  which  duties  should 

qneror  to  levy  contributions  upon  the  enemy  be  collected  so  as  to  include  those  not  oe- 

in  their  seaports,  towns,  or  provinces  which  cupied  by  the  United  States,  and  the  Preai- 

may  be  in  his  military  possession  by  con-  dent  said   (p.  220) : 

qnest,  and  to  apply  the  proceeds  to  defray  '"AD  porta  and  placea  In  the  Phil-[41B 

(he  expenses  of  the  war,  this  right  is  to  ippine  Island*   in  the  actual  possession  of 

bs  exercised  within  such  limitations  that  It  the  land  and  '  naval   forces   of  Uie  United 

may  not  savor  of.  oonflsoation.    As  the  re-  States  will  be  opened  to  the  commerce  of  all 

salt  of  military  oeoupation,  the  taxes  and  friendly  nations.    All  good*  and  warea  not 

duties  payahle  by  the  inhabitants  to  the  prohibited  for  military  reasons,  by  doe  an- 

former  government  beoome  payable  to  the  nouncement  of  the  military  authority,  will 

military  occupant,  unless  he  sees  fit  to  snb-  be  admitted  upon  payment  of  such  duties 

■Otuto  for  them  other  rates  or  modes  of  ""i  other  charges  a*  *hall  be  In  loroe  at 

oontribution*  to  the  ezpensea  of  the  gov-  the  time  of  their  imporUtion." 

emment.     The  money*  *o  collected  are  to  The  occupation  by  the  United  States  ti 

be  u*ed  for  the  purpose  of  paying  the  ex-  '*•«  "*?'  b*?.  "^  ""tor  of  Manila  pendmg 


penae*  of  government  under   the  military 


the  concluaiOD  of  a  treaty  which  abould  de- 


ocenpation,    such    ss    the    salaries   of   the  termine  the  control,  d.spoaition,  and  govern- 

judgsa  and  the  police,  and  for  the  payment  P^""'  <>*  *■>•  ^'"J'^P'"*'.  T^  P""**^  If 

if  tte  expenae*  rf  the  army."  "?  the  protocol  of  August  12   1B98,  and  the 

417]    -Trtbe  «ime  effect.  Executive  order  '^'^f^'^^   °'    ^"^"J.   <**<="?•*'**''■   "°*'^   '^ 

of  the  President   to   the  Secretary    of    the  "change  of  ratification.  1^  the  governm«t. 

Treaaury   in  which  the  Praident  aaid    (p.  "    ^Pain  and  the  United  States,  was  recog- 

....       '  niied  by  the  President  in  the  order  of  De- 

"i'h...   drt.™lnd   to   orf.,    lh.l   ..1  "»>»r  «;.  I'M;    W.  h.,.  b«.  »..bl.  to 

mr  b.  In  lb,  ^tu.]  pwollo^  of  ou,  l,„d  er«'»»^  «tlo»  pnor  to  lb.  mport.l.bn 
•bd  n.nl  torn.  l^m^aM  .b.!!  b.  °'  "■.  =«jo  now  m  ,uat>o.  hi|.,n|,  lb. 
,   _vii.  _,,,. ^^ ..       _  effait  to  utend  the  wwutiT.  order  u  to 

ssU'to\rrs.Tsr°:.ur.^ '-  -r'?  °'  r-r,'*  "Tiiisr 

nitloi.,   u  well   ..   our   om.   In   .rtW»  ofenP't'on  to  port,  uid  pUo«  not  wilMn 

not  eontr>b.nd  of  w.r,   upon   p.;n>o>t  ol  'be  oee„Pnl»n  .nd  oontrol  ol  tbe  Uutod 

the  rates  of  duty  wbich  may  be  in  force  at  ^J.**"    ,,  i.,.i.i.       i  *.!.* 

the  time  when  tte  goods  a«  imported."  ^^^he  sUtement  of  the  ^  »''«''•?'«» 

And  the  like  Executive  order  of  the  P«*.  ""=    ">«i'g^t    governm^if.   was    io«t«*I 

(dent  to  the  Secretary  of  the  Navy  (p.  212).  PO««"«>n  of  the  curtomhouse  at  Cebn,  irith 

In  purauanoe  of  thi*  policy,  the  order  of  J^wer    to   enforce   the   collection    of    dutiea 

July   12,   1898,  wa*   fraTed.     By  its  plain  l^''"'  "  >!  f^^    f""''  P"*™"™*  *»?^ 

ter^a  the  Prcildent  orders  and  directs  the  ">•  f^,  "'  ?"  >^'>  govemmenta  de^nbed 

collection  of  tariif  duties  at  port*  in  the  '"J    ^°°'^'    I-t'^'t.onal   Law    Digest, 

occupation  and  poaseseion  tif  the  forces  ol  *  *'■  "  lol"""'        ^       ,        .  .. 
the  United  Statea.    Uors  than  thi*  would         »"»  there  is  another  de«:nption  of  gov- 

not   have   been   con*i*tent   with   tbe   prin-  wnment,  called  also  l^  publicists  a  gorera- 

oiples  of  inUmational   law,  nor  with   the  Men*  *  /«o<o,  but  which  might,  perhafs, 

practice  of  thi*  government  In  like  casea.  be  more  aptly  denominated  a  govenunsrt 

While  the  *ub*equent  order  of  December  21,  of     paramount    force.      Ita    disUngntsUng 

J898,  made  after  the  signing  of  the  treaty  character igtica   are    (1)    that  ita   exlstenos 

of    peace,    is    referred)  to    in    the    brief    of  U    maintained    hy    active    military    power 

oounsel  for  the  gover^ent,  it  was  not  al-  within    the    territories,    and    against    ths 

hided  to  in  the  Undinga  of  fact  of  the  rightful  aath<w*j  «t  la  ^AaSASftaft.  •^. 
»7  U  90.                                                       BO  ^**** 
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lawful  government;  and  (2)  that  while  it 
4S9]ezi8t8  it  must  necessarily  foe  *obe7ed 
in  civil  matters  by  private  citizens  who,  by 
acts  of  obedience  rendered  m  submission  to 
such  force,  do  not  become  responsible,  as 
wrongdoers,  for  those  acts,  though  not  war- 
rant^ l^  the  laws  of  the  rightful  govern- 
ment. Actual  governments  of  this  sort  are 
established  over  districts  differing  greatly 
in  extent  and  conditions.  They  are  usually 
administered  directly  by  military  author- 
ity, but  they  may  be  administered,  also,  by 
civil  authority,  supported  more  or  less 
directly  by  military  force."  Thorn  ington 
V.  Smith,  8  WalL  1,  9,  19  L.  ed.  861,  863. 

The  attitude  of  this  government  toward 
such  de  facto  governments  was  evidenced 
in  the  Bluefields  Gase,  a  full  account  of 
which  is  given  in  1  Moore's  International 
Law  Digest,  pp.  49  et  seq.  In  that  case 
General  Reyes  had  headed  an  insurrection- 
lury  movement  at  Bluefields  and  acquired 
actual  control  of  the  Mosquito  territory  in 
Nicaragua.  His  control  continued  for  a 
short  time  onlv,  February  8  to  February 
28,  1899,  and  after  the  re-establishment  of 
the  Nicaraguan  government  at  Bluefields 
it  demanded  of  American  merchants  the 
payment  to  it  of  certain  amounts  of  duty 
which  they  had  been  compelled  to  pay  to 
the  insurgent  authorities  during  the  period 
of  their  de  faoto  control.  The  American 
government  remonstrated,  and  the  duties 
demanded  by  the  Nicaraguan  government 
were  by  agreement  deposited  in  the  British 
consulate  pending  a  settlement  of  the  con- 
troversy. The  Department  of  State  of  the 
United  States,  upon  receiving  sworn  state- 
ments of  the  American  merchants  to  the 
effect  that  they  were  not  accomplices  of 
Reyes,  that  the  money  actually  exacted  was 
the  amount  due  on  bonds  which  then  ma- 
tured for  duties  levied  in  December,  1898, 
payments  being  made  to  the  agent  of  the 
titular  government  who  was  continued  in 
office  by  General  Reyes,  that  payment  was 
demanded  under  threat  of  suspension  of 
importations,  and  that  from  February  3  to 
February  25  General  Reyes  was  in  full  con- 
480]trol  of  the  civil  and  military  ^agencies 
in  the  district,— expressed  the  opinion  that 
to  exact  the  second  payment  would  be  an 
act  of  international  injustice;  and  the 
money  was  finally  returned  to  the  Ameri- 
can merchants  with  the  assent  of  the  gov- 
ernment of  Nicaragua. 

A  similar  case  appears  in  1  Moore's  In- 
ternational Law  Digest,  p.  49,  in  which 
our  government  was  requested  by  Great 
Britain  to  use  its  good  offices  to  prevent 
the  exaction  by  the  Mexican  government 
of  eerUiB  duties  at  Mazatlan,  which  had 
been  preriouMly  paJd  to  iniurgenta.    Tbe 


then  Secretary  of  State,  Mr.  l^sb,  instructed 
our  Minister  to  Mexico  as  follows: 

"It  is  difficult  to  understand  upon  what 
ground  of  equity  or  public  law  such  duties 
can  be  claimed.  The  obligation  of  obedioies 
to  a  government  at  a  particular  place  in  a 
country  may  be  regarded  as  suspended,  at 
least,  when  its  authority  is  usurped,  and 
is  due  to  the  usurpers  if  they  choose  to 
exercise  it.  To  require  a  repayment  of 
duties  in  such  cases  is  tantamount  to  the 
exaction  of  a  penalty  on  the  misfortune, 
if  it  may  be  so  called,  of  remaining  and 
carrying  on  business  in  a  port  where  the 
authority  of  the  government  had  been  an- 
nulled. The  pretension  is  analogous  to  that 
upon  which  vessels  have  been  captured  and 
condenmed  upon  a  charge  of  violating  a 
blockade  of  a  port  set  on  foot  by  a  procla- 
mation only,  without  force  to  carry  it  into 
effect." 

See  also  Colombian  Controversy,  6 
Moore's  International  Law  Digest,  pp.  995 
et  seq. 

While  differing  somewhat  in  its  circum- 
stances, the  case  of  United  States  v.  Rice, 
4  Wheat.  246,  4  L.  ed.  562,  is  an  instructive 
case.  In  that  case,  during  tne  War  of 
1812,  the  port  of  Castine.  Maine,  was  cap- 
tured by  the  British  forces,  and  during  its 
occupation  the  British  government  exer- 
cised civil  and  military  authority  over  the 
people,  established  customhouses,  and  col- 
lected duties  on  goods.  After  peace  and  the 
re-establishment  of  the  American  govern- 
ment *at  Castine,  the  collector  of  cus-[4Sl 
toms  claimed  the  right  to  collect  duties 
upon  the  goods,  and  this  court  held  that  the 
duties  could  not  be  collected  a  second  time. 
Mr.  Justice  Story,  delivering  the  opinion 
of  the  court,  after  stating  that  the  British 
government  was  in  full  control  of  the  port, 
and  authorized  to  collect  duties,  said  (p. 
254): 

"Castine  was,  therefore,  during  this 
period,  so  far  as  respected  our  revenue  laws, 
to  be  deemed  a  foreign  port;  and  goods  im- 
ported into  it  by  the  inhabitants  were  sub- 
ject to  such  duties  only  as  the  British 
government  chose  to  require.  Such  goods 
were  in  no  correct  sense  imported  into  the 
United  States.  The  subsequent  evacuation 
by  the  enemy,  and  resumption  of  authority 
by  the  United  States,  did  not,  and  could 
not,  change  the  character  of  the  previous 
transactions.  The  doctrines  respecting  the 
/us  postliminii  are  wholly  inapplicable  to 
the  case.  The  goods  were  liable  to  Amer- 
ican duties,  when  imported,  or  not  at  all. 
That  they  are  so  liable  at  the  time  of  im- 
portation is  clear  from  what  has  lieen 
already  stated;  and  when,  upon  the  return 
\ot  pesfii^  t\i<ft  \^\sdiction   of   the   United 
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States  was  reaMumed,  they  were  in  the 
same  predicament  aa  they  would  haye  been 
if  Castine  had  been  a  foreign  territory 
ceded  by  treaty  to  the  United  States,  and 
the  goods  had  been  previously  imported 
there.  In  the  latter  ease,  there  would  be 
no  pretense  to  say  that  American  duties 
could  be  demanded;  and,  upon  principles  of 
public  or  municipal  law,  the  cases  are  not 
distinguishable.  The  authorities  cited  at 
the  bar  would,  if  there  were  any  doubt, 
be  decisive  of  the  question.  But  we  think 
it  too  clear  to  require  any  aid  from  au- 
thority." 

We  observe  that  the  learned  Justice  puts 
the  case  of  the  importation  of  goods  into  a 
foreign  territory  afterwards  ceded  to  the 
United  States  as  one  which,  under  no  pre- 
tense, would  afford  an  authority  to  collect 
duties  upon  goods  previously  imported 
4 8S] there.  We  do  not  think  that  it  was  *the 
purpose  of  the  Executive  order  under  which 
the  government  at  Manila  was  instituted 
and  maintained  at  the  time  of  this  importa- 
tion to  direct  the  collection  of  duties  at 
ports  not  in  the  occupation  of  the  United 
States,  and  certainly  not  at  one  actually 
in  the  possession  of  a  de  facto  government, 
as  is  shown  in  this  case. 

It  is  said,  however,  that  the  claimants  re- 
sided and  were  doing  business  at  Manila, 
and  therefore  were  subject  to  the  military 
authority  there,  and  the  authority  of  a 
conquering  power,  recognized  in  New  Orleans 
V.  New  York  Mail  S.  S.  Co.  20  Wall.  394, 
22  L.  ed.  368,  to  regulate  trade  with  the 
enemy  and  in  its  country  is  cited  in  support 
of  the  proposition.  That  there  is  such  gen- 
eral authority,  there  can  be  no  doubt.  It 
is,  however,  not  without  limitation,  and  a 
local  commander  is  certainly  bound  by  the 
orders  of  the  President  as  commander  in 
chief,  which  in  this  case  had  limited  tariff 
collections  to  ports  and  places  occupied  by 
the  United  States.  And  such  authority  is 
subject  to  the  laws  and  usages  of  war, 
(ibid.)  and,  we  may  add,  to  such  rules  as 
are  sanctioned  by  established  principles  of 
international  law. 

A  state  of  war  as  to  third  persons  con- 
tinued until  the  exchange  of  treaty  ratifi- 
cations (Dooley  v.  United  States,  182  U.  S. 
222,  230,  46  L.  ed.  1074,  1081,  21  Sup.  Ct. 
Rep.  762),  and,  although  rice,  not  being 
contraband  of  war,  might  have  been  im- 
ported (7  Moore's  International  Law  Di- 
gest, pp.  683,  684),  the  authority  of  the 
military  commander,  until  the  exchange  of 
ratifications,  may  have  included  the  right 
to  control  vessels  sailing  from  Manila  to 
trade  in  the  enemy's  country,  and  to  penal- 
ize violations  of  orders  in  that  respect. 
But  whatever  the  authority  of  the  eom- 
57  li.  ed. 


mander  at  Manila,  or  those  acting  under 
his  direction,  to  control  shipments  by  per- 
sons trading  at  Manila,  and  in  vessels  sail- 
ing from  there  of  American  registration, 
such  authority  did  not  extend  to  the  second 
collection  of  duties  upon  a  cargo  from  a 
foreign  port  to  a  port  occupied  by  a  d« 
faoto  government  *which  had  com-[488 
pulsorily  required  the  payment  of  like 
duties. 

It  is  further  contended  that,  if  the  ool- 
lection  of  duties  was  originally  without  au- 
thority, it  was  ratified  by  the  act  of  June 
30,  1906  (84  Stat,  at  L.  636,  chap.  3012), 
which  provides: 

"That  the  tariff  duties,  both  import  and 
export,  imposed  by  the  authorities  of  the 
United  States  or  of  the  provisional  military 
government  thereof  in  the  PhilippiiM 
Islands  prior  to  March  eighth,  nineteen 
hundred  and  two,  at  all  ports  and  places  in 
said  islands,  upon  all  goods,  wares,  and 
merchandise  imported  into  said  islands 
from  the  United  States,  or  from  foreign 
countries,  or  exported  from  said  islands, 
are  hereby  legalized  and  ratified,  and  the 
collection  of  all  such  duties  prior  to  March 
eighth,  nineteen  hundred  and  two,  is  hereby 
legalized  and  ratified  and  confirmed  as  fully 
to  all  intents  and  purposes  as  if  the  same 
had,  by  prior  act  of  Congress,  been  spe- 
cifically authorized  and  directed." 

The  history  of  this  act  and  others  grow- 
ing out  of  the  Spanish-American  War  is 
fully  set  forth  in  United  States  v.  Heinszen, 
206  U.  S.  370,  61  L.  ed.  1098,  27  Sup.  Ct 
Rep.  742,  11  Ann.  Cu.  688.  This  court  had 
held  that  the  President  had  no  authority  to 
order  the  imposition  of  duties  subsequent 
to  the  ratification  of  the  treaty,  with  refer- 
ence to  Porto  Rico  (Dool^  t.  United 
States,  supra),  and  with  reference  to  the 
Philippine  Islands  (Fourteen  Diamond 
Rings  V.  United  States,  183  U.  S.  176,  46 
L.  ed.  138,  22  Sup.  Ct.  Rep.  60).  The  act 
of  July  1,  1902  (32  Stat,  at  L.  691,  chap. 
1369),  was  then  passed  by  Congress,  ratify- 
ing the  action  of  the  President  in  making 
the  order  of  July  12,  1898,  whereby  dutiee 
had  been  collected  at  "all  ports  and  places 
in  the  Philippine  Islands  upon  passing  into 
the  occupation  and  possession  of  the  forces 
of  the  United  States,"  and  amendments  of 
that  order,  and  ratifying  such  action  of  the 
authorities  in  the  Philippines  as  was  done 
in  accordance  with  the  orders  of  the  Presi- 
dent. In  Lincoln  v.  United  States  and 
•Warner,  B.  &  Ca  v.  United  States,r484 
197  U.  S.  419,  40  L.  ed.  816,  26  Sup.  Ct  Rep. 
456,  affirmed  on  rehearing  in  202  U.  S.  484, 
50  L.  ed.  1117,  26  Sup.  Ct  Rep.  728,  the  aei 
of  July  1,  1002,  was  construed  to  apply 
only  to  duties  oolleetei  ^fctet  \a  ^i^  xs.. 
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1899  (when  the  treatj  became  effective). 
In  this  situation,  the  month  following  the 
decision  of  this  court  in  202  U.  S.  484, 
supra  (affirming  the  Lincoln  and  Warner, 
B.  &  Co.  Cases),  Congress  passed  the  rati- 
fying act  now  in  question.  United  States  ▼. 
Heinssen,  supra,  381. 

Conceding  that  the  act  is  broad  enough 
in  terms  to  cover  tariff  duties  exacted 
under  the  authority  of  the  President's 
orders  before  the  ratification  of  the  treaty, 
it  is  expressly  limited  to  tariff  duties,  im- 
port and  export,  imposed  by  the  authorities 
of  the  United  States  and  of  the  provisional 
gOTemment  of  the  Islands  prior  to  March 
8,  1902  (the  date  of  the  act  of  Congress 
temporarily  providing  revenue  for  the 
Philippine  Islands,  32  Stat,  at  L.  54,  chap. 
140 ) ;  and  there  is  no  expression  of  pur- 
pose in  the  statute  to  enlarge  the  Executive 
orders  of  the  President,  which  limited  the 
collection  of  duties  during  our  military 
occupation  to  ports  and  places  actually 
held  and  occupied  by  the  forces  of  the 
United  States,  or  to  ratify  collections  made 
where  goods  had  been  entered  at  a  port  not 
under  American  control,  and  in  possession 
of  a  de  facto  insurrectionary  government, 
as  is  here  shown. 

The  statute  should  be  construed  in  the 
light  of  the  purpose  of  the  government  to 
act  within  the  limitation  of  the  principles 
of  international  law,  the  observance  of 
which  is  so  essential  to  the  peace  and  har- 
mony of  nations,  and  it  should  not  be 
assumed  that  Congress  proposed  to  violate 
the  obligations  of  this  country  to  other 
nations,  which  it  was  the  manifest  purpose 
of  the  President  to  scrupulously  observe, 
and  which  were  founded  upon  the  principles 
of  international   law. 

The  act  has  the  scope  given  to  it  in  the 
cnae  of  United  States  v.  Heinszcn,  206  U.  S. 
870,  51  L.  ed.  1098,  27  Sup.  Ct.  Rep.  742, 1 1 
485] Ann.  Cas.  688;  namely,  to  ratify  *"the 
collection  of  the  duties  levied  under  the 
order  of  the  President;"  which,  as  we  have 
seen,  were  tariff  duties  imposed  at  ports  in 
the  occupation  and  possession  of  the  United 
States.  The  tariff  duties  upon  the  cargo  of 
rice  here  in  question  were  paid  to  the  de 
facto  authorities  at  Cebu,  where  the  cargo 
was  entered,  and  the  payment  made  at 
Manila  was  not  a  tariff  duty,  but  an  illegal 
and  unwarranted  exaction  in  the  nature  of 
a  penalty,  covered  by  neither  the  orders  of 
the  President  nor  the  ratifying  acts  of 
Congress. 

We  think  that  the  Court  of  Claims  was 

in  error  in  holding  the  duties  collect  i^le  at 

Manila    under    the    circumstances    related, 

and  in  adjudging  that  the  act  of  June  30, 

1906,  rmti^ed  the  eonduct  of  tht  military 


authorities  at  Manila  in  compelling  such 
payment.  Its  judgment  will  therefore  be 
reversed  and  the  case  remanded  to  tha 
Court  of  Claims,  with  instructions  to 
judgment  for  the  claimant. 
Reversed. 


CONTINENTAL  ft  COMMERCIAL  TRUST 
&  SAVINGS  BANK,  Appt., 

V. 

CHICAGO  TITLE  ft  TRUST  COMPANY, 
Trustee  in  Bankruptcy  of  Earl  H.  Prines, 
Bankrupt. 

(See  S.  G.  Reporter's  ed.  435-447.) 

Bankruptcy  —  preference — margin  cer- 
tificates. 

1.  A  bank  which  had  issued  margin  cer- 
tificates to  a  depositor,  evidencing  deposits 
made  by  him  to  secure  the  performance  of 
his  dealings  on  the  Chicago  board  of  trade, 
did  not  receive  a  preference  forbidden  by 
the  bankrupt  act  of  July  1,  1898  (30  Stat 
at  L.  544,  chap.  541,  U.  8.  Comp.  Stat.  1901, 
p.  3418),  §  60a  and  b,  where  such  depositor, 
being  in  financial  difficulties,  afterwards 
transferred  his  open  trades  to  a  eorpora- 
tion  which  a^eed  to  and  did  carry  them 
out,  substituting  its  own  securities  for  his, 
and  turning  over  the  margin  certificates 
thus  secured  to  the  bank,  which,  with  rea- 
sonable cause  to  believe  the  depositor  in- 
solvent, and  within  four  months  of  the  nro- 
ceedings  in  bankruptcy  a^inst  him,  applied 
the  amount  of  the  deposits  to  hia  indebted- 
ness to  the  bank. 

(For  other  cases,  see  Bankroptcy,  VI.  b,  S,  b^ 
in  Digest  Sap.  Ct.  1908.] 

Bankruptcy  —  set-off  —  acquired  claim. 

2.  A  claim  against  a  bankrupt  for  use  by 
way  of  setoff  was  not  acquirea  contrary  to 
the  bankrupt  act  of  July  1,  1898,  S  ^^ 
where  a  bank,  having  issued  margin  eer- 
tificates  to  a  depositor,  evidencing  deposits 
made  by  him  to  secure  the  performance  of 
his  dealings  on  the  Chica^  board  of  trade, 
and  having  again  come  >nto  possession  of 
such  certificates  as  the  result  of  an  agree- 
ment bv  which  such  depositor,  being  in 
financial  difficulties,  transferred  his  open 
trades  to  a  corporation  which  aj^reed  to  and 
did  carry  them  out,  substituting  its  own 
securities  for  the  margin  certificates  in 
question,  applied  the  amount  of  the  denosits 
to  the  depositor's  indebtedness  to  the  bank, 
with  reasonable  cause  to  believe  him  in- 
solvent, and  within  four  months  of  the 
bankruptcy  proceedings  against  him. 

[For  other  cases,  see  Bankruptcy,  X.  a.  In 
Digest  Sap.  Ct.  1908.] 

Note. — On  set-off  by  bank  against  bank- 
rupt's deposit  as  a  preference  within  the 
bankruptcv  law — see  note  to  Booth  v.  Prete, 
20  L.R.A.(N.S.)   863. 

As  to  set-off  in  bankruptcy  eases  generally 
— see  note  to  Morgan  v.  Wbrdell,  56  L.RJk. 
SI. 
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Bankrnptcr  —  pr«ferenc«  —  Mt-oS.  Depoalto  In  ft  bftnk  ten  hatd  by  tha  bulk 

3.  A  balance  left  in  ■  depoilt  aubjeet  to  aa  baJlae    (where  tha  title  reniatns  In  tlw 

^heck  for  apeciflc  purposes  may  be  applied  depositor),  or  m  debtor  (where  tJie  titto  to 

bythe  bsJik  to  ths  payment  of  the  deposit-  t),^  deposits  hu  passed  to  the  bank). 

nr  s    indebtedness    to    it   without    violating  c„~m,~  -   vi^i..ii    no  tt    a    ana   •■  t 

the  prohibition,  of  the  bankrupt  act  of  Jul?  ^^^f'^  l  ^^^^',  ^ ^^•^;  HI  "  '*■ 

1,  1808,  9  60.  and  b,  agaioS  preferential  ^J'^^-  B'*'™  '■  *<"''»•■  "  ™-  "=«»■ 

transfers,    although    the    transaction    was  JJepositi  are  presumed  to  b«  genewd  ni|. 

within  four  months  of  the  bankruptcy  pro-  less  tba  contrary  is  specified  or  dlstinttly 

ceedings  against  the  depositor,  and  the  bank  implied. 

at  the  time  had  reasonable  cause  to  beliere  ifone,  Banks  k  Bkg,  4tli  ed.  |  192. 

bim  insolvent.  The  bankrupt's  liability  as  indoraer  on  a 

''brx.'V"m"Dt^rt'"8n|."cL"&"-  ""  *  n°t-  -ot  due  at  the  tiJne   of   bankniptey 
can  be  set  off  by  a  bank  against  money  on 

[No.  741.1  deposit  in  the  bank,  these  debts  being  mu- 
tual within  the  meaning  of  the  bankraptey 
aet. 

Re  Philip  Bemmer  Glass  Co.  BT  C.  CI  A. 
66],  135  Fed.  TT;  Oerraania  Sav.  Bank  ft  T. 

PFEAL  from  the  United  States  Qrcnit  Co.  t.  Loeb,  110  C.  C.  A.  263,  188  Fed.  885. 

Court  of  Appeals  for  the  Seventh  Cir-  Set-offs  of  "mutual  debts"  were  allomd 

cuit  to  review  a  decree  which  sfBrmed  a  de-  in  equity  from  the  earliest  times,  and  tbs 

cree  of  the  District  Court  for  the  Northern  meaning  of  the  term  in  the  bankrupt^  aet 

District   of   Illinois,   Eastern    Division,    in  is  the  meaning  ft  bad  at  law  when  tb«  aet 

favor  of  a  trustee  in  bankruptcy,  in  a  suit  was  passed. 

to  recover  certain  alleged  preferencea.    Re-  Scott  v.  Armstrong,   146  U.  8.  4W,  W 

versed  and  remanded  to  the  District  Court  L.  ed.  10S9,  13  Sup.  Ct.  Rep;  148. 

for  further  proceedings.  The   deposit   of   funda   in   «    bank,   aftar 

See  same  ease  below,  118  0.  C.  A.  142,  knowledge  on  tbe  part  of  the  bank  of  tha 

IQB  Fed.  704.  depodtor^  Insolvency,  does  not  eoBsUtots 

Tbe  facts  are  stated  In  ths  opinion.  a  preference. 

Mr.  Horace  Kent  T-nney  argued  tba  ,„?^!T/"'ii^™?*y  '^:*-  ^Ji*^  '*  JfT'' 

cause,  and.  with  Mr.  Roger  Shanin,  flfod  "2  U.  S.  138,  48  L.  ed.  880,  24  Sup.  Ct  Bap. 

a  brief  for  appelant:  1"":   ^"  Owirgc  M.  Hill  Co.  86  LA.A.  68, 

Where  dcpo^iU  are  made  in  a  bank  aftar  «  °-  C-  A.  661,  130  Fed.  SIB;  I«w.U  t.  la- 
the bank  ba.  knowledge  of  tba  depositor's  temational  Truat  Oo.  80  C.  C.  A.  187.  IBB 
insolvency,  the  bank  can  apply  the  deposits  ^*°'  "^■ 
on  the  depositor's  notes  held  by  the  bank.  Deposits  made  with  a  bwik  aftar  knowl- 

New  York  County  Nat  Bank  v.  Massey.  ^S*    "'    Insolveney    ara    not    prefenooal, 

192  U.  S.  13S,  4S  L,  ed.  380,  24  Sup.  Ct  Rep.  """ongb  thereby  the  bank  obtains  an  ad- 

IBB;  He  George  M.  Hill  Cb.  68  LJLA.  6B,  "'«it*ee  <»'•'■  <»ther  creditors. 

64  C.  C  A.  861,  130  Fed.  316;  Lowell  v.  In-  **•»  ^"'^  O"*/  »•*■  »«*  »•  M»«7. 

ternational  Trust  Co.  88  C.  C.  A.  18T,  168  ^^  «■  S- 138,  48  L.  sd.  380, 84  Su^  Ot  Bap. 

Fed.  781.  IM- 

In   the  absence  of  a  special   agreement,  Mr.  Edwin  Temllllger,  Jr.,  argued  lb> 

when  moneys  are  deposited  in  a  bank  the  cause,  and,  with  Mr.  William  J.  Prtagla, 

bank  gets  tbe  title  to  the  funds  deposited,  Aled  a  brief  for  appellee: 

and  becomes  a  mere  debtor  to  the  depositor.  The    transfer    of    the    bankrupt's    "opra 

The  presumption  is  that,  where  deposlU  are  trades"  to  Anderson  was  a  transfer  of  pnp- 

made,  the  relation  of  debtor  and  creditor  is  g^ty  („,  ti,e  beneat  of  tbe  bank. 

National    Bank    t.    National    HaAlmar 
County  Bank,  22S  U.  S.  1T8,  66  L.  ad.  1041, 


.  Watia,  186  Fed.  24S;  Mutual 


A    preferential    tranafer    includea    trrmrj 
with  the  oth^  hind"    ""'•  "'  disposing  of  property  (or  the  b 


Acci.  AsBO.  V.  Jacobs,  141  III.  261,  IS  LJLA.  ,„  q„„    r^   »...    ni^ 

616,  33  Am.  St  Rep.  302.  31  N.  B.  414.  '^^"P„7Lr^f.■>    !_ 

Where   moneys    are    held    in    trust    by   a 

bank,  and  are  mingled  with  the  other  funds  .       ,  -  „  ,     ,       .^     . 

so  that  they  eann<rt  be  traced,  tha  depositor  "  *»*  »  creditor,  and  drcnifcy  of 

has  no  standing  except  as  a  general  creditor,  """"t  "'"  "<>*  »""'  **>  "'"  "■  „        , 

Union  Nat  Bank  v,  Goeti,  138  Dl.  127.       ^^^^''  Western  Tie  4  Tunber  Co.  ».  Brow*, 

32  Am.  St  Rep.  113,  27  N.  E.  907.  'B"  U.  B.  602,  49  L.  ed.  571,  26  Sup.  Ot  Re^ 

Where  tbe  trust  is  (ulfllled  or  fails,  the  339 ;  Hackney  t.  Hargreavea  Bros.  68  Neb. 

moneys  are  due  absolutely  to  the  depositor.  833.  99  N.  W.  676. 

American    Exch.   Nat   Bank   v.   Loretta       '^a  Indorsement  and  delivery  of  tha  mw 

Gold  A  S.  Min.  Co.  166  III.  103,  66  Am.  Bt  gin  certificate  to  tha  bank  vraa  a  tranatet  <*, 

Rep.  233,  W  M.  K.  202.  tt*  Kncnnte  «t  1ik»  vkxi6»  wott^^dsK'i^ 


or  X*  •<. 


v%«* 


4n,  4lt                    SUPRiaiB  COUBT  OF  THE  mnTED  STATES.  Oc*.  ItaK, 

by  the  iMok  u  k  boird  of  trade  dspMitoi?  Bank,  8fi  N.  T.  089;  BaMgh  t.  RaMgk,  U 

to  fbm  bank  u  a  creditor,  and  vaa  a  pay-  IIL  S12. 

ment  There  wai  no  risbt  of  Mt-ofl  aa  to  tbc 

Trader**  Nat.  Bank  t.  Campbell,  14  Wall.  S576.T9,  becaiue  it  waa  not  treated  bj  tba 

87,  20  L,  ed.  832;  Bidge  Ave.  Bank  t.  Stud-  partial  u  a  general  depoait,  but  waa  made 

bdm,  78  C  C.  A.  362,  145  Fed.  798;  Lowell  "under    special    drcimutaDMa"    amouBtinf 

T.  Intanatlonal  Tmit  Co.  86  C.  C.  A.  137,  to  a  special  deposit 

lU  Tad.  781;  Iriab  t.  dtiscni^  Trust  Co.  New  York  County  Nat.  Bank  t.  Haaaey, 

168  VM.  880.  IBS  U.  S.  138,  48  L.  ed.  380,  U  Sup.  Ct. 

n*  depoalt  of  more  tban  enough  to  pay  Rep.   109;   Wectem  Tie  &   Timber   Co.  t. 

tha  apecifled  checka  under  the  special  depotit  Brown,  196  U.  S.  602,  4fl  L.  ed.  671,  26  Sup. 

arrangement  was  a  preferential  transfer.  Ot.  Hep.  330;  Germanla  Bav.  Bank  &  T.  Co. 

New  York  County  Nat.  Bank  t.  Maasey,  v.  Loeb,  110  C.  C.  A.  263.  188  Fed.  286. 

192  n.  B.  ISB,  4S  L.  ed.  380,  24  Sup.  Ct.  Rep.  The  bank  and  bankrupt  were  In  eollusion 

IBO;  Western  Tie  A  Tlrobn  Co.  t.  Brown,  to  turn  all  the  bankrupt's  available  assets 

ISfl  U.  S.  602,  40  L.  ed.  671, 26  Sup.  Ct.  Rep.  over  for  the  benefit  of  the  bank.    The  alleged 

880.  right  of  set-off  was  acquired  with  a  view  to 

There  was  no  right  of  set-off  aa  to  the  such  uac. 
margin    securities,    because   the    sane   wera  Western  Tie  &  Timber  Co.  w.  Browa,  106 
deposited  as  security  with  the  bank  In  its  U.  S.  C02,  49  L.  ed.  671,  26  Sup.  Ct  Hep. 
Oftpaeity  as  a  board  of  trade  depositary,  and  330;  National  Security  Bank  r.  Butler,  120 
not  according  to  the  custom  of  banks.    Tbey  U.  S.  223,  32  L.  ed.  683,  9  Sup.  Ct  Rep.  iSl ; 
were    special    or   speciflc   depoiita,  and   not  Yardley  v.  Philler,  1H7  U.  fi.  344,  350,  42 
general  deposita,  and  created  a  trust  rela-  L.  ed.  102,  107,  17  Sup.  Ct.  Rep.  835. 
tlon,  and  not  a  relation  ot  debtor  and  cred- 
itor. Mr.  Justice  Day  delivered  tba  opinion  ot 

Bolles,   Bkg.  S   3;    Morse,  Banks  t  Bkg.  (ho  court: 

I  186;  Woodhouse  r.  Crandall,  197  111.  104,  This  is  a  controversy  arising  In  a  bank- 

68   L3.A.   386,  64  N.  E.  292;    Montagu  v.  ruptcy   proceeding,    and    invoUea    queationi 

Pacific    Bank,    81    Fed.    602;    Moreland    t.  of    the   right    to    certain    property,    aa    be- 

Brown,  30  C.  C.  A.  23,  66  U.  8.  App.  722,  86  tween    the    appellant,    the    Continental    ft 

Fed.  267;  Peak  V.  Ellicott,  30  Kan.  168,  46  Commereial    Trust    ft   Savings   Bank,   and 

Am.  Rep.   K,  1   Pac.   490;    People  v.   City  the    Chicago    Title    ft    Trust    Company,    aa 

Bank,    06   N.    Y.    32;    Anderson    t,    Pacific  trustee   in   bankruptcy   of   Earl    H.   Prince, 

Bank,  112  Cal.  SOS,  32  L.R.A.  470,  63  Am.  bankrupt.     Two   itema   are   involved:    first 

St.  Rep.  828,  44  Pac.  1083;  Libby  v.  Hop-  the  sum   of  84,260,  the  amount  of  cerUin 

kina,  104  U.  S.  303,  20  L.  ed.  769;   Collins  margin    certificates    issued    by    the    prede- 

T.  SUte,  33  Fla.  430,  16  So.  214;   Shopert  ceasor  of  the  appellant  bank  to   tlie  bank- 

T.  Indiana  Nat  Bank,  41  Ind.  App.  474,  83  rupt    Prince;     and    second,    a    balance    of 

N.  E.  615.  8676.70  remaining  in  Prince's  checking  ac- 

A  bank  baa  no  lii>n  or  right  of  set-ofi  count  with  tho  bank  of  the  predecessor  ot 

against  special  deposits  or  money  deposited  the    appellant,    therein    deposited    by    tbe 

for  a  apcBlfie  purpoM,  as  for  collateral  se-  bankrupt    The  trustee  brought  the  auit  to 

eurity  or  for  the  payment  of  a  particular  recover  the  amount  of  the  margin  eertifi- 

debt.  cates  and  the  bank  balance  as  having  bcea 

3  Am.  ft  Eng.  Enc.  Law,  2d  ed.  822,  837;  preferentially  transferred  within  the  terms 

8  Cyc  662;    Morse,   Banks  ft  Bkg.   §   325;  „[  the  bankruptcy  act     The  district  eonrt 

Reynes  v.  Dumont,  130  U.  8.  300,  32  L.  ed.  held   the    trustee    entitled    to    recover,    and 

044    0  Sup.  Ct.  Rep.  *88;   Warner  v.  Citi-  jbis  decree  waa  affirmed  by  tba  circuit  court 

wns*   Bank   ft   T.    Co.    122   Tenn.   184,   28  „,  _„„„,.    ,,00   ir-j    Tfu\     .-j   *i..  — .. 

L.E.i.(lI.S.)  484,  138  Am.  SI.  Eep.  !»»,  12!  °'   "'I'"''    ""'    ^"^^   '"'■   "''   ""  "" 

S.  W.  B46.  ]e  Ann.  Cm.  483;  Smith  V.  S.n-  rT       ,                 .                       .     .l     .  -. 

bom  8t.t.  B.nk,  147  lo...  «40,  30  LJl.A.  .  ^'   ^^  .■"  "ni™,,,.,  u  to  tb.  I«ll 

(N.S.I  617,  140  An,.  St.  Eep.  338.  1!8  N.  W.  i,  .P""'™  »  '")"''SJ"J    v  T!^ 

Hn.     n.,   L        ^           ...  T           n.i>    ...  .T  PnncB   Febru.rr    IB,    1905.     He    had   btm 

I?;,??,    n^"',',;  J  .T.nT         f  '"'  •""■'  '''"  '■»•«'<'  rf  tie  B«rd 

W.  860:  Re  Davis,  110  Fed.  050;  Germania  „,  t-.j-  .,*  r>\.;..^    i.„   .-  -  .   j  .  ir       ™ 
ft.*    B^nlc  *  T    (To    ,    T«h    lift  re**'    "'*^*  "    Chicago,  buying  and  selling  on 

^^^    B«     «V  ^'^•n^}^J^-J^^^-  »>>«   Board   and  subject   to   its   rules.     Tbe 

M3,  188  Fed.  286;    Weatern  lie  ft  T.mhei  r-^„,i  Trust  ft  Savings  Bank,  the  prwle- 

Co.  V.  Brown,  me  U.  S.  502,  49  L.  ed.  571,  cesser  of  the  appelUnt,  was  engaged  in  tiie 

a  Bnp.  Ct  Rep.  330;  Scott  v.  Armstrong,  general  •banking  business  in  the  city[48t 

149  U.  B.  400,  36  I^  ed.  1050,  13  Sup.  Ct  of  Cliicsgo,  and  Prince  did  his  banking  bnai- 

Btp.  148;  Gray  v.  Rollo,  18  Wall.  632,  21  ness  at  that  bank,  and  had  a  general  de- 

[t  ad.  928;  Utager  t.  Albany  City  Nat  poait   and   checking   account  tiierein.      By 

/*7#  ««  V.  B. 
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th«  mles  of  th«  Board  «f  Trade,  pnrehaiers 
and  tellera  might  reqnira  of  iha  other  par- 
ty to  the  trade  a  deposit  of  10  per  cent 
of  the  contract  price  of  the  property  bought 
or  sold,  and  further  eeearitj  from  time  to 
time  at  the  margin  might  require.  Cer- 
tain banks,  of  which  the  Federal  Trust  4 
Sayings  Banic  was  one,  were  authorized 
to  issue  margin  certificates,  whioh  were  in 
the  following  form: 

Federal  Trust  and  Savings  Bank, 

Chicago,  No. 

Deposited  by  X.  H.  Prince,  $ 

Dollars 

As  security  on  a  eontract  or  contracts  be- 
tween the  depositor  and ,  which 

amount  is  payable  on  the  return  of  this 
certificate,  or  the  duplicate  of  the  same 
(one  of  which  being  paid,  the  other  shall 
become  Toid),  duly  indorsed  1^  both  of  the 
aboTe-named  parties,  or  on  the  order  of 
the  president  of  the  Board  of  Trade  of  the 
city  of  Chicago,  indorsed  on  either  of  the 
original  or  duplicate  hereof,  as  prorided 
by  the  rules  of  said  Board  cl  Trade  under 
which  the  above-named  deposit  has  been 
made. 

OriginaL 
Not  n^otlaUo  or  transferablt. 


Cashier. 

Margin  certificates  on  various  days  from 
September  16,  1004,  to  February  9,  lOOff, 
in  the  form  above  set  forth,  had  been  is- 
sued to  Prince,  to  procure  which  he  had 
drawn  his  chedc  against  his  checking  ac- 
count with  the  bank,  or  deposited  with  it 
the  requisite  sum  of  money.  Each  of  the 
said  certificates  evidenced  a  liability  of 
the  bank  to  Prince  for  the  amount  stated 
in  the  certificate,  unless,  because  of  the 
default  by  Prince  on  the  contract  for  which 
440]  *the  certificate  was  held  by  the  other 
party  as  secnirity,  it  was  paid  to  such  other 
party.  The  record  of  certificates  was  kept 
in  the  margin  register  of  the  bank. 

On  the  14th  of  February,  1005,  the  vice 
president  of  the  bank  and  Prince  had  a 
conference  concerning  the  financial  troubles 
of  Prince,  and  one  W.  P.  Anderson,  of  W. 
P.  Anderson  4  Company,  was  called  to  the 
bank.  A  conference  was  had  as  to  the 
best  way  of  closing  out  Prince's  open 
trades,  with  the  result  that  Anderson  agreed 
to  act  in  the  premises,  and  on  the  same 
day,  February  14th,  and  the  day  following. 
Prince  transferred  all  his  open  trades  in 
accordance  with  the  rules  of  the  board  to 
Anderson,  for  his  company,  and  the  latter 
agreed  to  carry  out  Prince's  oontraets,  and 
proceeded  to  do  so.  Anderson  4  Company, 
on  February  10,  1006,  nibstitnted  its  own 
§7  Z/.  ad. 


securities  for  Prince's  trades,  and  thereby 
recovered  the  certificates  deposited  1^ 
Prince,  which  were  turned  over  to  the  Fed* 
eral  Trust  4  Savings  Bank.  Prince  was 
at  that  time  indebted  to  the  bank  in  the 
sum  of  about  $37,000,  and  the  bank,  upon 
the  return  of  the  certificates  from  Ander- 
son 4  Company,  applied  the  mon^  secured 
by  the  certificates  to  Prince's  indebtedness 
to  the  Bank.    The  master  found: 

"That  taking  the  said  open  trades  so 
transferred  as  a  wholes  the  condition  ol 
the  market  at  the  time  of  the  transfer  was 
such  that  the  aggregate  sum  of  the  amounts 
due  thereon  to  Earl  H.  Prince  from  mem- 
bers of  the  Board  of  Trade,  if  he  had  then 
settled  the  trades,  would  have  been  greater 
than  the  aggregate  sums  of  the  amount 
then  due  thereon  from  Prince  to  others  of 
said  members  of  the  Board;  that  among 
the  open  trades  so  transferred  and  settled 
were  trades  with  the  said  members  of  the 
Board  who  held  securities  or  margin  cer- 
tificates furnished  by  the  said  Prince. 

''That  on  February  15,  1905,  the  market 
was  constantly  changing.  If  the  trades  wlUi 
the  members  holding  Prince's  *margin[441 
certificates  had  been  closed  at  the  opening 
of  the  Board  on  that  day  by  the  members 
holding  them,  there  would  have  been  due 
from  them  to  Prince  in  the  aggregate  a 
balance  of  approximately  one  third  of  the 
amount  of  the  certificates  after  deducting 
therefrom  the  amount  that  would  have  been 
due  to  them  from  Prince.  If  the  trades 
had  been  closed  later  in  the  day,  the  bal- 
ance coming  to  Prince  Would  have  been 
considerably  less.  However,  if  Prince  had 
carried  out  all  of  these  contracts,  the  prof* 
its  which  he  would  have  made  upon  some 
of  them  would  have  been  about  balaneed 
by  the  losses  which  ho  would  have  sus- 
tained on  others." 

Furthermore: 

"That  the  plan  adopted  at  the  eonfor- 
ence  between  Mr.  Prince,  Mr.  Anderson, 
and  Mr.  Castle  was  doubtless  the  best  plan 
that  could  have  been  adopted  to  avoid  so* 
rious  loss  to  Prince,  or  to  his  creditors. 
The  condition  of  the  market  was  such  at 
that  time  that  had  Anderson  4  Cbmpaay 
not  taken  charge  of  Prince's  trades  and 
carried  them  through,  a  panic  might  have 
ensued  on  the  Board,  and  the  market  so 
fiuctuated  that  the  amount  of  all  of  the 
margin  certificates,  and  quite  likely  a  oon- 
siderable  more^  would  have  been  lost  to 
Prince  and  his  creditors." 

The  facts  with  respect  to  the  bank  bal- 
ance of  $575.70  are:  On  February  10, 
1005,  the  bank  called  the  loans  of  Prince, 
and,  such  loans  not  being  paid,  the  bank 
applied  to  them  the  sum  of  $3,005  thaa&. 
oa  dspoiit  Va  ^^cVMM^a  fiM3dm%  %MftraBB^ 
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leaving  the  sum  of  $3.25  in  that  account. 
On  the  same  day  the  bank  agreed  with 
Prince  that,  if  he  would  thereafter  make 
deposit!  for  such  purpose,  it  would  pay 
certain  salary  and  pay  roll  checks  of 
Prince  and  checks  issued  to  the  Board  of 
Trade  Clearing  House.  Checks  were  paid 
on  divers  days  between  the  4th  and  14th 
of  February,  1906,  to  the  amount  of  $2,- 
506.46,  and  Prince  deposited  with  the  bank 
between  the  10th  and  14th  of  February  a 
441]total  of  $3,079,  *all  such  items  being 
entered  upon  the  books  of  the  bank  as  of 
February  14,  1905.  The  amount  deposited 
exeeeded  the  amount  checked  out  by  $572.54, 
and  this  amount,  with  the  $3i25  remaining 
to  the  credit  of  Prince,  as  above  set  forth, 
left  a  balance  of  $575.79,  which  the  bank, 
on  February  14th,  applied  to  Prince's  gen- 
tral  indebtedness  to  it. 

The  bank  had  reasonable  cause  to  be- 
lieve that  Prince  was  insolvent  from  and 
after  February  10th,  and  during  the  trans- 
actions from  that  date  to  and  including 
February  15th. 

The  trustee  relies  upon  certain  sections 
•f  the  bankruptcy  act,  which  he  claims 
make  the  transaction  with  Prince  by  which 
the  bank  acquired  the  certificates  and  the 
bank  deposit  a  preferential  one,  and  there- 
fore void  within  the  terms  of  the  act.  The 
set  provides: 

"Sec.  60a.  A  person  shall  be  deemed  to 
liave  given  a  preference  if,  being  insolvent, 
he  has  .  .  .  made  a  transfer  of  any  of 
his  property,  and  the  effect  of  the  enforce- 
ment of  .  •  .  such  .  .  .  transfer  will 
be  to  enable  any  one  of  his  creditors  to 
obtain  a  greater  percentage  of  his  debt 
than  any  other  of  such  creditors  of  the 
same  class. 

''Sec.  60b.  If  a  bankrupt  shall  have  given 
a  preference,  and  the  person  receiving  it 
•  .  .  shall  have  had  reasonable  cause  to 
believe  that  it  was  intended  thereby  to  give 
a  preference,  it  shall  be  voidable  by  the 
trustee,  and  he  may  recover  the  property 
or  its  value  from  such  person.  .  .  ." 
[As  amended,  32  Stat,  at  L.  799,  800,  chap. 
487,  §  13,  U.  S.  Comp.  Stat.  Supp.  1911, 
p.  1506.] 

On  the  other  hand,  the  bank  claims  the 
right  to  set  off  the  amount  of  the  certifi- 
cates and  bank  balance  against  the  indebt- 
edness of  Prince  to  it  by  reason  of  §  68a 
of  the  bankruptcy  act: 

"Sec.  68a.  In  all  cases  of  mutual  debts 
or  mutual  credits  between  the  estate  of  a 
bankrupt  and  a  creditor,  the  account  shall 
be  stated,  and  one  debt  shall  be  set  off 
against  the  other,  and  the  balance  only 
shall  be  allowed  or  paid."  [30  Stat,  at  L. 
665,  cbMp.  641,  U.  6.  Comp.  Stat.  1901, 
p.  S460.] 
1M7M 


*This  case  must  be  dealt  with  in  the[44S 
light  of  certain  principles,  establiahed  by 
decisions  of  this  court,  in  determining  tlM 
applicable  provisions  of  the  bankruptcy  act. 
To  constitute  a  preferential  transfer  with- 
in the  meaning  of  the  bankruptcy  act  there 
must  be  a  parting  with  the  bankrupt's 
property  for  the  benefit  of  the  creditor,  and 
a  consequent  diminution  of  the  bankrupt's 
estate.  New  York  County  Nat.  Bank  ▼. 
Massey,  192  U.  S.  138,  147,  48  L.  ed.  880, 
384,  24  Sup.  Ct.  Rep.  199;  National  Bank 
V.  National  Herkimer  County  Bank,  225 
U.  S.  178,  184,  56  L.  ed.  1042,  1046,  82  Sap. 
Ct.  Rep.  633. 

Much  discussion  appears  in  the  briefs  of 
counsel  as  to  whether  the  deposits  evi- 
denced  by  the  margin  certificates  were  gen- 
eral deposits,  creating  between  the  bank 
and  the  depositor  the  relation  of  debtor 
and  creditor,  or  were  special  deposits  which 
the  bank  had  no  authority  to  mingle  with 
its  general  funds.  We  do  not  deem  it  nee- 
essary  to  enter  into  a  discussion  of  this 
question,  with  a  view  to  determining  the 
technical  question  as  to  the  nature  of  the 
relation  thus  created  between  the  bank  and 
the  depositor.  In  cases  of  this  character 
it  is  essential  to  learn  just  what  has  taken 
place  between  the  parties,  with  a  view  to 
ascertaining  whether  a  preferential  transfer 
of  property  to  a  creditor  has  resulted. 

The  statement  of  facts  already  made 
shows  that  these  certificates  were  payable 
to  Prince,  unless  they  were  required  to  be 
paid  to  the  party  holding  them  as  seeiiritj 
for  Prince's  dealings  upon  the  Board  ii 
Trade.  It  is  further  evident  from  the  faets 
stated  that  without  the  co-operation  of 
Anderson  k  Company,  who  took  the  pl|tee 
of  Prince  upon  the  Board  of  Trade,  sub- 
stituted their  securities  for  those  of  Prince, 
and  carried  out  his  obligations,  the  eer- 
tificates  would  have  had  no  value  to  the 
estate.  By  the  arrangement  made,  Ander- 
son &  Company  took  hold  of  the  situation, 
and,  carrying  out  the  deals  upon  which 
Prince  was  bound,  cleared  the  oertifieates 
of  any  obligation  to  others,  and  they  there- 
by became  *  payable  to  Prince.  What[444 
was  done  did  not  in  fact  diminish  the  estate 
of  Prince,  otherwise  available  to  the  credi- 
tors in  the  bankruptcy  administration,  for 
the  traders  holding  them  would  have  had 
the  benefit  of  the  deposits  under  the  terms 
of  the  certificates  and  the  rules  of  the  Board 
j  of  Trade.  It  therefore  appears  that  this 
!  essential  element  of  a  preferential  transfer 
»  within  the  meaning  of  the  bankruptcy  act 
I  — diminution  of  the  bankrupt  estate— Is 
wanting.  The  fact  that  what  was  done 
worked  to  the  benefit  of  the  creditor,  and 
in  a  sense  gave  him  a  preference,  is  not 
*  eucRx^^i,  '^ikVia  the  estate  of  the  bankmpl 
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was  there^  diminifllied.    New  York  Oonii- 
ty  Nat.  Bank  t.  Bfassej,  rapra. 

It  is  contended,  however,  that  the  set- 
off cannot  be  allowed  because  of  the  pro- 
visions of  S  68b  of  the  bankruptcy  act, 
which  provides: 

"Section  68b.  A  set-off  or  eonnterolaim 
shall  not  be  allowed  in  favor  of  any  debtor 
of  the  bankrupt  which  (1)  is  not  provable 
against  the  estate;  or  (2)  was  purchased 
by  or  transferred  to  him  after  the  filing 
of  the  petition  or  within  four  months  be- 
fore such  filing,  with  a  view  to  such  use, 
and  with  knowledge  or  notice  that  such 
bankrupt  was  insolvent  or  had  committed 
an  act  of  bankruptcy." 

It  is  the  main  purpose  of  this  statute, 
as  its  terms  show,  to  prevent  debtors  of 
the  bankrupt  from  acquiring  claims  against 
the  bankrupt  for  use  by  way  of  set-off  and 
reduction  of  their  indebtedness  to  the  es- 
tate. There  is  no  question  of  the  solvency 
of  Prince  when  he  deposited  the  money  to 
secure  the  certificates,  and  what  was  done 
was  not  the  acquisition  of  a  claim  against 
Prince  with  a  view  to  setting  it  off  against 
the  bank's  indebtedness  on  the  certificates, 
but  was  the  satisfaction,  without  diminu- 
tion of  the  estate  of  the  bankrupt,  of  pos- 
sible claims  of  others,  who,  in  the  event  of 
Prince's  default,  would  have  been  entitled 
to  the  deposits  represented  by  the  certifi- 
445]cates.  *We  do  not  think  such  trans- 
action comes  within  the  language  or  reason 
of  f  68b. 

It  is  said,  however,  that  the  case  of  West- 
em  Tie  4  Timber  Go.  v.  Brown,  106  U.  S. 
602,  40  L.  ed.  671,  26  Sup.  Ct  Rep.  330, 
holds  to  the  contrary.  In  that  case,  it 
appears,  one  Harrison,  a  bankrupt,  was 
a  debtor  of  the  tie  company,  which  pre- 
sented a  claim  against  the  bankrupt  estate 
of  $24,368;  that  for  some  years  prior  to 
the  bankruptcy  it  had  been  engaged  with 
Harrison  in  removing  timber  from  certain 
lands  of  the  tie  company,  and  converting 
it  into  ties.  Harrison  had  conducted  stores 
in  the  vicinity,  and  gave  laborers  groceries 
and  other  supplies.  The  tie  company  re- 
ceived a  pay  roll  on  which  the  name  of 
each  laborer  was  entered,  together  with 
the  amount  he  earned  and  the  value  of  the 
supplies  he  had  received  from  Harrison, 
and  it  deducted  from  the  earnings  of  the 
laborer  the  value  of  the  supplies,  a  check 
for  which  was  sent  to  Harrison,  and  a 
cheek  for  the  balance  was  sent  to  the  la- 
borer. Four  months  before  the  filing  of  the 
petition  in  bankruptcy  Harrison  owed  the 
tie  company  $20,000  and  more.  Within 
that  time  the  company  refused  to  pay  Har- 
rison, and  retained  and  credited  on  its 
claim  against  him  $2,210.78,  which  was  due 
him  for  supplies  he  had  furnished  the  U- 
•  7  Ij.  ad. 


borers  subsequent  to  November  80,  1002. 
Harrison  was  then  insolvent,  as  the  tie 
company  knew,  and  it  was  found  that  it 
intended,  by  retaining  the  amounts,  to  se- 
cure to  itself  a  preference  over  other  cred- 
itors; but  Harrison  had  no  such  intention. 
This  court  found  that  the  application  of 
the  amounts  advanced  to  the  laborers  did 
not  amount  to  a  voidable  preference,  since 
the  agreement  mentioned  brought  about  no 
preference  whatever;  and  upon  the  question 
as  to  whether  the  tie  company  was  entitled 
to  set  off  the  deductions  from  the  pay  roll 
due  Harrison,  held  that  from  the  facts 
found  it  appeared  that  the  tie  company 
was  obligated  to  remit  to  Harrison  the 
amount  of  such  deductions  irrespective  of 
the  condition  of  the  ^account  between[446 
itself  and  Harrison,  and  that  therefore  the 
company  stood  to  Harrison  in  the  relation 
of  trustee,  and  the  case  was  not  one  of 
mutual  credits  and  debts  within  the  pro- 
visions of  f  68a.  And  furthermore,  that  to 
allow  the  set-off  would  be  in  violation  of  | 
68b,  because,  whether  a  trust  reUtion  SK- 
isted  or  not,  the  result  would  be  the  lame^ 
for  the  company's  knowledge  of  Harriioii^ 
insolvency  when  it  acquired  the  elaisia  of 
the  latter  against  the  laborers,  with  a  view 
to  using  them  by  way  ol  set-off,  was  to  m* 
able  it  thus  to  obtain  an  advantage  over 
the  other  creditors,  which  it  could  not  law- 
fully do. 

In  that  case  there  was  a  speeifie  flndiag 
that  the  tie  company  had  appropriated  mon- 
ey which  it  really  held  in  trust  for  Har- 
rison, and  that  it  had  aoquired  the  daims 
of  Harrison  against  the  laborers  with  a 
view  to  the  prohibited  set-off.  In  the  eaae 
at  bar  there  was  no  finding  that  the  bank 
held  the  money  in  trust  for  a  speeifie  pur- 
pose so  as  to  deny  it  the  right  of  set-off,  or 
that  it  acquired  any  claim  against  the 
bankrupt  with  a  view  to  making  it  a  set- 
off. It  is  not  shown  that  when  Prlnee 
made  the  deposits  for  the  margin  certifi- 
cates he  was  insolvent,  and  the  deposits 
created  no  preference.  What  was  done 
here,  as  we  have  said,  eonsisted  in  pro- 
curing a  broker  to  take  up  the  trades  of 
Prince,  so  that  the  certificates  became  clear 
of  the  rights  of  any  third  persons,  and  to 
do  this  without  any  diminution  of  the 
bankrupt  estate.  We  think  such  a  case  as 
this  is  distinguishable  from  the  ease  of 
Western  Tie  4  Timber  Co.  v.  Brown,  rapra, 
and  does  not  come  within  the  obvious  rea- 
son and  purposes  of  the  prohibitions  against 
acquiring  set-offs,  contained  In  |  68b. 

As  to  the  $676.70,  we  think  the  right  to 
set  off  this  deposit  is  estaUished  by  the 
principles  laid  down  in  New  York  County 
Nat.  Bank  v.  Massey,  rapra.  Here  there 
was  a  d«giQia\i  vq^VmXi  \A\ia  <^Md»^  ^n^»>i^ 
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the  bankrupt  for  specifio  purposes.  The 
44 7] money  was  not  placed  *in  the  bank 
with  a  Tiew  to  giving  it  a  benefit,  except 
indirectly,  because  of  the  deposit.  It  was 
subject  to  Prince's  check,  and  all  of  it 
might  have  been  checked  out  for  the  pur- 
poses intended. 

The  decrees  of  the  Circuit  Court  of  Ap- 
peals and  of  the  District  Court  are  re- 
Tersed,  and  the  case  remanded  to  the  Dis- 
trict Court  for  further  proceedings  in  con- 
formity with  this  opinion. 


PAUL  CHARLTON,  as  Next  Friend  of  Por- 
ter Charlton,  Appt., 

V. 

JAMES  J.  KELLT,  Sheriff  of  Hudson  Coun- 
ty, New  Jersey,  et  aL 

(See  S.  0.  Reporter's  ed.  447-476.) 

Habeas  corpus  —  as  substitnte  for  writ 
of  error. 

1.  Relief  by  habeas  corpus  will  not  be 
granted  to  inquire  into  a  detention  under 
aa  extradition  warrant  if  the  magistrate 
issuing  such  warrant  had  Jurisdiction  of 
the  person  of  the  accused  and  of  the  subject- 
matter,  and  had  before  him  competent  legal 
eridence  of  the  eommission  of  the  crime 
with  which  he  was  charged  in  the  complaint, 
whieih,  according  to  the  local  law,  would 
Jnstity  his  apprehension  and  commitment 
for  trial  if  the  crime  had  been  committed 
within  the  state. 

[For  other  eases,  see  Habeas  Corpus,  I.  b,  8; 
II.  a,  in  Digest  Sap.  Ct  1908.] 

Habeas  corpus  —  scope  of  review  —  eri- 
dence. 

2.  Mere  errors  in  the  rejection  of  evi- 
dence in  extradition  proceedings  are  not 
subject  to  review  by  a  writ  of  habeas  cor- 

fus. 
For  other  cases,  see  Habeas  Corpus,  II.  c.  In 
Digest  Sup.  Ct.  1908.] 

Bztradition  —  evidence  —  insanity  of 
accused. 

3.  The  right  to  introduce  evidence  of  the 
insanity  of  the  accused  in  proceedings  for 
the  extradition,  conformably  with  the 
treaty  with  lUly  of  1868  (16  Stat  at  L. 
629),  of  a  fugitive  from  justice,  was  not 
given  by  the  act  of  1882  (22  Stat,  at  L. 
215,  chap.  378,  U.  S.  Comp.  Stat.  1901,  p. 
3504),  I  3,  providing  the  means,  in  foreign 
extradition  proceedings,  for  obtaining  the 
testimony  and  for  the  payment  of  the  fees 
of  witnesses  whose  eviaence  is  material  to 
the  defense,  and  without  which  the  accused 


cannot  safely  go  to  trial,  since  Congress 
cannot  be  deemed  to  have  intended  by  this 
statute  to  depart  from  the  provision  of  the 
first  article  of  the  treaty  which  requires 
that  a  surrender  shall  be  made  upon  such 
evidence  of  criminality  as,  according  to  the 
laws  of  the  place  where  the  fugitive  shall 
be  found,  would  justify  his  arrest  and  com- 
mitment if  the  crime  had  been  there  com- 
mitted. 

[For  other  cases,  see  Bxtradition,  lY.,  In  Di- 
gest Sup.  Ct  1908.] 

Foreign  eztraditioii  —  procedure  —  for- 
mal demand. 

4.  The  requirement  in  the  supplemental 
extradition  treaty  of  1884  with  Italv,  fol- 
lowing provisions  for  arrest  upon  the  ex- 
hibition of  a  certificate  from  the  Secretary 
of  State,  attesting  that  a  requisition  has 
been  made,  and  for  the  remand  of  the  ac- 
cused to  prison  until  a  formal  demand  for 
extradition  shall  be  made  and  supported  by 
evidence,  that  if  "the  requisition,  togetlier 
with  the  documents  above  provided  for," 
shall  not  be  made  wi^in  forty  days  from 
the  date  of  arrest,  tiie  accused  shall  be 
set  at  liberty,  cannot  be  deemed  to 
mean  that  "formal  demand"  must  be  proved 
in  the  preliminary  proceedings  within  forty 
days  after  arrest,  in  view  of  the  provisions 
of  U.  S.  Rev.  Stat.  §  6270,  U.  S.  Comp. 
Stat  1901,  p.  3691,  applicable  to  all  foreign 
extradition  proceedings,  authorizing  the 
conmiitting  magistrate,  upon  complaint 
charging  one  of  the  crimes  named  in  an 
extradition  treatv,  to  issue  his  warrant  of 
arrest,  to  hear  the  evidence  of  criminality, 
to  commit  the  accused  to  jail,  and  to  cer- 
tify his  eonclusions  to  the  Secretary  of 
State,  who,  under  f  §  5272,  6273,  may  issue 
his  warrant  for  the  surrender  of  the  accused 
upon  requisition  of  the  proper  authorities. 
[For  other  cases,  see  Bxtradition,  lY.,  in  Di- 
gest Sup.  Ct  1908.] 

Foreign  extradition  —  citixens  of  coun- 
try of  asylum  —  persons. 

6.  There  is  no  principle  of  international 
law  by  which  citixens  of  the  country  of  the 
asylum  are  excepted  out  of  an  extradition 
convention  for  the  surrender  of  "persons," 
where  no  such  exception  was  made  in  the 
treaty  itself. 

[For  other  eases,  see  Extradition,  III.,  in  Di- 
gest Sup.  Ct.  1908.] 

Foreign  extradition  —  citixens  of  coun- 
try of  asylum  —  persons. 
6.  Citizens  of  the  country  of  asylum  are 
"persons"  within  the  meaning  of  the  ex- 
tradition treaty  of  1868  with  Italy,  by 
which  the  two  governments  mutually  agree 
to  deliver  up  all  persons  who,  having  been 
convicted  of  or  charged  with  any  of  the 
crimes  specified,  committed  within  the  juris- 


Kar& — On  habeas  corpus  in  extradition 
eases  see  note  to  Oteiza  y  Cortes  v.  Jacobus, 
S4  L.  ed.  XT.  S.  464. 

As    to   questions   reviewable    by    habeas 

eorpus— see  notes  to  State  v.  Jackson,   1 

LmJL  S73;  Bion's  Appeal,  11  L.RJL  694; 

Mm  r.  The  BetBey,  1  L.  ed.  U.  8.  489; 

United  St^tm  r.  flamilton,  1  L.  ed.  T3.  B.\\3.E.1VI. 
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490;  Ex  parte  Carll,  27  L.  ed.  U.  a  288; 
Oteiza  y  Cortes  v.  Jacobus,  84  L.  ed.  U.  S. 
464;  and  Pearoe  t.  Texas,  39  L.  ed.  U.  S. 
164. 

As  to  extradition  of  persons  accused  of 
crime  on  demand  of  foreign  government- 
see  note  to  Kentucky  v.  Denniion,  16  L.  ed. 
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diction   of   one   of  the   eontrActlng  parties, 
*faall  Beck  Kn  saylum  !■  the  other. 

IFor  ether  cues,   le*  Extra dltlon,  III.,  In   Dl- 

seet  Bup.  Ct  IBOS.] 
Courts  —  politicMl  qnestlon  ^  breach  ot 

extradition  treatj  —  wAlver. 

7.  Executive  recognition  of  the  obligation 
of  ttie  United  Btat^  to  an  r  render  iU  own 
eitluns  under  the  extradition  tre&ty  with 
Italy  of  1668,  and  the  aupplemental  treaty 
of  1684,  notwithitanding  the  refusal  of  the 
Italian  gOTermnent  to  tur  render  fugitives 
□f  Italian  nationality  committing  crimes  in 
the  United  States,  is  a  waiver  of  the  hreach, 
if  any,  and  leaves  the  treaty  in  force  as  the 
supreme  law  of  the  land,  which  must  b« 
recognized  by  the  courts. 
(For  atber  caaea,  see  Courta,  I.  i^  2,  b,  In  Ol- 

gMt  Sup.  Ct  leo&i 
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APPEAL  from  the  Circuit  Court  of  the 
United  SUtei  for  the  District  of  New 
Jersey,  to  review  a  judgment  diamiHsing  a 
petition  for  relief  by  habeas  oorpua,  sought 
by  a  person  detained  under  an  extradition 
warrant.  AfSmied. 
See  same  ease  below,  18S  Fed.  880. 

Statement  by  Mr.  Justice  Lnrton: 
This  is  an  appeal  from  a  judgment  dii- 
miulng  a  petition  for  a  writ  of  habeas 
corpna,  and  remanding  the  petitioner  to 
custody  under  a  warrant  for  his  extradi- 
tion aa  a  fugitive  from  the  justice  of  the 
Kingdom  of  Italy. 

The  proceedings  for  the  extradition  of 
the  appellant  were  begun  upon  a  oomplaint 
duly  made  by  the  Italian  vice-consnl,  char- 
ging him  with  the  commission  of  a  murder 
in  Italy.  A  warrant  was  duly  issued  by 
the  Hon.  John  A.  Blair,  one  of  the  judges  ot 
44a]New  Jersey,  *qu«lificd  to  sit  as  a  com- 
mitting magistrate  in  such  a  proceeding, 
under  S5&T0,  Revised  Statutes  (U.  S. 
Comp.  Stat.  1901,  p.  3091 ) .  At  the  hwiring, 
evidence  was  produced  which  satisfied 
Judge  Blair  that  the  appellant  was  a  fu- 
gitive from  justice,  and  that  he  waa  the 
person  whose  return  to  Italy  was  desired, 
and  that  there  was  probable  cause  for  hold- 
ing him  for  trial  upon  the  charge  of  mur- 
der, committed  there.  He  thereupon  com- 
mitted the  appellant,  to  be  held  until 
surrendered  under  a  warrant  to  be  issued  by 
the  Secretary  of  State.  A  transcript  at 
the  evidence  and  of  tiie  findings  was  duly 
certified  as  required  by  1 6270,  Reviaed 
Statutea,  and  a  warrant  In  due  form  for 
his  BurreBdar  was  iasued  by  the  Secretary 
of  State.  Its  execution  has,  up  to  this 
time  been  prevented  by  the  habeas  eorpna 
•9  L.  «tf. 


proceedings  in  the  court  below  and  th» 
pendency  of  this  appeal. 

The  procedure  in  an  extradition  proceed- 
ing is  that  found  in  the  treaty  nnder  whieh 
the  extradition  is  demanded,  and  the  k^- 
lation  by  Congress  in  aid  thereof.  Thus, 
article  1  of  the  treaty  with  lUly  of  18SS 
[16  Stat,  at  h.  629]  (vol.  1,  Treaties,  Con- 
ventions, etc.,  of  the  United  States,  JVIO, 
p.  9Se),  reads  aa  follows: 

"The  government  of  the  United  States 
and  the  government  of  Italy  mutually  agree 
to  deliver  up  peraons  who,  having  been  om> 
victed  of  or  charged  with  the  crimes  speci- 
fied in  the  following  article,  ewoinittod 
within  the  jurisdiction  of  one  of  the  eoa* 
tracting  parties,  shall  seek  an  asylum  or  be 
found  within  the  territories  of  the  other; 
Provided,  that  this  shall  only  be  done  npoa 
such  evidence  of  criminality  aa,  aceordin( 
to  the  laws  of  the  place  where  the  togitin 
or  person  so  charged  shall  be  found,  would 
justify  hia  or  her  apprehension  and  com- 
mitment for  trial,  if  the  crime  had  been 
there  committed." 

One  of  the  crime*  specified  in  the  •«» 
tion  following   is   murder. 

By  article  5  it  Is  provided  that: 

"When,  however,  the  fugitive  shall  have 
been  merely  'charged  with  crime,  ft[dR4 
duly  authenticated  copy  of  the  warrant  for 
his  arrest  in  the  country  where  the  crime 
may  have  been  committed,  or  of  the  deposi- 
tions upon  whieh  such  warrant  may  htm 
been  issued,  must  accompany  the  reqnlsltlra 
as  aforesaid.  The  President  of  the  United 
States,  or  the  proper  executive  anthority 
in  Italy,  may  then  iaaue  a  warrant  for  the 
apprehension  of  the  fugitive,  in  ordn  that 
lie  may  be  brought  before  the  proper  Ju- 
dicial authority  for  examination.  If  it 
should  then  be  decided  that,  according  to 
law  and  the  evidence,  the  extradition  is  due 
pursuant  to  the  treaty,  the  fugitive  maj 
be  given  np  according  to  the  forma  pre- 
scribed in  such  cases." 

That  article  waa  amended  by  the  addi- 
tional treaty  of  1684  (voL  I,  TreaHea  and 
Conventions,  p.  986)  by  a  elauae  added  In 
thfae  words: 

"Any  competent  Judicial  magistrate  of 
either  of  the  two  countries  shall  be  author- 
ized, after  the  exhibition  of  a  eertifiaate 
signed  by  the  Minister  of  Tordgn  Affairs 
[of  Italy]  or  the  Secretary  of  State  [of 
the  United  States],  attesting  that  a  nqol- 
sition  has  been  made  by  the  government  of 
the  other  eonntry  to  secure  the  prelimi- 
nary arrest  of  a  person  eondenuied  fra  flr 
charged  with  having  therein  committed  a 
crime  for  which,  pursuant  to  this  oonnK- 
tion,  extraditlm  may  b«  ^«.tv<u(!&,  «^.  «i^ 
comiAalnt    4liAi     ina&n    m^xs   «a)^  ^ai  v 
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person  oogiiizaat  of  the  fact,  or  by  a  diplo- 
matic or  consular  officer  of  the  demanding 
gOTcmment,  being  duly  authorized  by  the 
latter,  and  attesting  that  the  aforesaid 
crime  was  thus  perpetrated,  to  issue  a 
warrant  for  the  arrest  of  the  person  thus 
inculpated,  to  the  end  that  he  or  she  may 
be  brought  before  the  said  magistrate,  so 
that  the  evidence  of  his  or  her  criminality 
may  be  heard  and  considered;  and  the  per- 
son thus  accused  and  imprisoned  shall  from 
time  to  time  be  remanded  to  prison  until 
a  formal  demand  for  his  or  her  extradi- 
tion shall  be  made  and  supported  by  evi- 
dence, as  above  provided;  if,  however,  the 
requisition,  together  with  the  documents 
461]  *above  provided  for,  shall  not  be  made, 
as  required,  by  the  diplomatic  representative 
of  the  demanding  government,  or,  in  his 
absence,  by  a  consular  officer  thereof,  within 
forty  days  from  the  date  of  the  arrest  of 
the  accused,  the  prisoner  shall  be  set  at 
Uberty."     [24  Stat,  at  L.  1002.] 

Mr.  R.  Floyd  Olarke  argued  the  cause, 
and,  with  Mr.  William  D.  Edwards,  filed  a 
brief  for  appellant: 

The  rules  of  international  law,  except  as 
modified  by  statutes  or  treaty,  are  a  part 
of  the  municipal  law  of  the  land. 

Kansas  ▼.  Colorado,  206  U.  S.  46,  51  L.  ed. 
966,  27  Sup.  Ct  Rep.  665;  Murray  v.  The 
Charming  Betsy,  2  Cranch,  64,  2  U  ed.  208; 
The  Nereide,  9  Cranch,  388,  8  L.  ed.  769; 
Hilton  V.  Guyot,  159  U.  S.  113,  40  L.  ed. 
96,  16  Sup.  Ct  Rep.  189;  The  Lottawanna 
(Rodd  T.  Heartt)  21  Wall.  558,  22  L.  ed. 
654;  Hie  Habona,  175  U.  S.  677,  44  L.  ed. 
§20,  20  Sup.  Ct.  Rep.  290. 

"Due  process  of  law,"  in  our  constitu- 
tional limitation,  mesne  the  same  thing  as 
'law  of  the  land." 

Davidson  v.  New  Orleans,  96  U.  S.  07,  24 
L,  ed.  616. 

This  means  a  law  operating  on  all  alike, 
and  which  does  not  subject  the  individual 
to  an  arbitrary  exercise  of  the  powers  of 
government  (Giozza  v.  Tieman,  148  U.  S. 
657,  37  L.  ed.  599,  13  Sup.  Ct.  Rep.  721), 
except  where  the  law-making  power,  in  view 
of  the  conditions,  by  express  terms  in  the 
statute,  has  granted  the  discretion  to  an 
eoneotive  officer. 

Kishimura  Ekiu  v.  United  States,  142 
U.  a  651,  35  L.  ed.  1146,  12  Sup.  Ct  Rep. 
836;  United  States  v.  Ju  Toy,  198  U.  S. 
853,  49  L.  ed.  1040,  25  Sup.  Ct.  Rep.  644. 

Arbitrary  discretion  violates  the  "due 
process  of  law*  clause. 

Tick  Wo  ▼.  Hopkins,  118  U.  S.  356,  30 
U  ed.  820,  6  Sup.  Ot.  Rsp.  1064. 

To  juMiifj  ntraditioii,  there  must  be  a 
tem^tf  w  law  impoeiqf  an  obligation  luidiu 


it  to  extradite,  or  containing  expi 
conferring  on  the  Executive  the  pofwer  \m 
act. 

Ex  parte  MeCabe,  18  LJLA.  689,  46  fM. 
363. 

It  is  both  the  province  and  the  duty  of 
the  court  to  construe  the  treaty,  if  neeea- 
sary,  in  defiance  of  the  diplomatic  constme- 
tion,  where  the  facts  are  admitted. 

United  States  v.  Rauscher,  119  U.  &  407, 
30  L.  ed.  425,  7  Sup.  Ct.  Rep.  284,  6  Am. 
Crim.  R^.  222;  Chin  Yow  v.  United  Statee, 
208  U.  S.  8,  52  L.  ed.  369,  28  Sup.  Ot  Rep. 
201. 

A  treaty  may  be  broken — 

(a)  By  inconsistent  legislative  action. 
Chinese  Exclusion  Case,  180  U.  S.  681, 

599,  32  L.  ed.  1068,  1073,  9  Sup.  Ct  Rep. 
623 ;  Fong  Yue  Ting  v.  United  SUtes,  149 
U.  S.  730,  37  L.  ed.  910,  13  Sup.  Ct  Rep. 
1016;  5  Moore,  International  Law  Dig.  p. 
366,  f  776. 

We  who  have  exercised  the  right  at  least 
five  times  (See  French  act  of  1798,  5  Moore, 
International  Law  Dig.  pp.  856,  857;  Chi- 
nese Exclusion  Case,  130  U.  S.  581,  599,  88 
U  ed.  1068,  1073,  9  Sup.  Ct  Rep.  623; 
Fong  Yue  Ting  v.  United  States,  149  U.  & 
698,  763,  37  L.  ed.  905,  930,  13  Sup.  Ct 
Rep.  1016;  Head  Money  Cases  [Edye  v. 
Robertson]  112  U.  S.  580,  600,  88  L.  ed. 
798,  804,  5  Sup.  Ct.  Rep.  247;  The  Ex- 
change V.  M'Faddon,  7  Cranch,  116,  136,  8 
L.  ed.  287,  293)  and  who  claimed  that  our 
act  of  1798  repudiating  our  obligations 
under  the  French  treaty  operated  both 
municipally  and  internationally,  are  not 
now  in  a  position  to  deny  a  similar  power 
in  the  Italisn  sovereignty  (5  Moore,  Inter- 
national Law  Dig.  357). 

(b)  By  inconsistent  executive  action. 
For  we  have  consistently  maintained  that 

a  sovereignty  is  bound  in  its  international 
relations  by  the  action  of  its  executive,  in- 
dependent of  its  legislative  powers. 

Prize  Cases,  2  Black,  635,  17  L.  ed.  459; 
Dana's  Wheaton,  International  Law,  |  543, 
note,  250;  1  Kent,  Com.  165;  Heffter,  f  84; 
Vattel,  Nations,  54,  55,  chap.  8,  f  14; 
Wharton,  International  Law  Dig.  f  131;  J 
Moore  International  Law  Dig.  §  759,  p.  881 ; 
Halleck,  International  Law,  854.  See  alsp 
6  Moore,  International  Law  Dig.  pp.  1017* 
1021. 

Although  the  Judicial  Department  has  bo 
treaty-making  power  or  legisJative  power,  it 
is  still  the  peculiar  province  of  that  depart- 
ment to  construe  treaties  and  statutea. 

Wilson  V.  Wall,  6  Wall.  83,  88,  18  U  ad. 
727,  729. 

The  question  is  judicial,  not  diplosallt. 
United  Statee  t.  Rauscher,  supra. 

Au  %AnaXX«A  \n«M^  ^  %  tna^  to  JmI 
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at  binding  on  the  ooaii,  as  a  faet  hem 
which  the  l«gal  oonelnaion  of  the  eoort  mnat 
flow,  as  an  award  of  arbitrators  determining 
that  a  breach  has  occurred. 

Be  Cooper,  143  U.  8.  472,  499,  30  L.  ed. 
282,  240,  12  Sop.  Ot  Rep.  453;  The  U 
Ninfa,  21  C.  C  A.  434,  44  U.  8.  App.  048, 
75  Fed.  513. 

Svidenoe  for  the  defense  is  competent. 

1  Moore,  Eitradition,  S  846,  p.  526; 
Wharton,  Crim.  PL  ft  Pr.  |  70;  Bishop, 
Grim.  Proc  |  233. 

Before  the  act  of  1382  the  eases  had  been 
conflicting. 

Ex  parte  Ross,  2  Bond,  252,  Fed.  Gas. 
Ka  12,069,  had  held  that  introduction  of 
eridence  in  defense,  negativing  the  charge 
of  criminality,  was  permissible. 

A  similar  ruling  had  been  made  in — 

Be  Fares,  7  Blatchf.  345,  Fed.  Gas.  No. 
4,645. 

A  contrary  decision  had  been  made  in — 

Re  Dugan,  2  Low.  Dec.  367,  Fed.  Oaa.  No. 
4,120. 

This  statute  is  a  clear  legislative  c^res 
sion  of  the  intent  that  a  defense  to  an  ex- 
tradition is  proper,  and  that  a  trial  of  the 
issues  raised  by  the  extradition  is  intended. 

Re  Oteisa  y  Gortes,  136  U.  a  330,  334,  84 
L.  ed.  464,  467,  10  Sup.  Gt  Rep.  1031,  8  Aul 
Grim.  Rep.  241;  Re  Wadge,  15  Fed.  866;  Be 
Kelley,  25  Fed.  268. 

The  precedents  in  the  proceedings  in  the 
State  Department  are  to  the  effect  that  the 
defense  of  insanity  is  a  bar  to  the  applica- 
tion for  extradition. 

Gase  of  B.  4  Moore,  International  Law 
IMg.  p.  221 ;  Catlow  (hae,  cited  in  1  Moore, 
Extradition,  f  346,  p.  528. 

Insanity  at  the  time  of  the  hearing  is 
always  a  matter  for  the  court  to  take  into 
acoount. 

22  Gyc.  1216;  12  Cyc.  509,  610;  State  ▼. 
Peacock,  50  N.  J.  L.  36,  1 1  Atl.  270. 

The  issue  of  sanity  in  criminal  cases  is 
one  on  which  the  prosecution  always  has  the 
burden  of  proof. 

Davis  ▼.  United  States,  160  U.  S.  469,  487, 
40  L.  ed.  499,  606,  16  Sup.  Ct  Rep.  863; 
Brotherton  t.  People,  75  N.  T.  159,  8  Am. 
Grim.  Rep.  218. 

In  Tucker  v.  Alexandroff,  188  U.  8.  424, 
46  L.  ed.  264,  22  Sup.  Gt.  Rep.  195,  f  5280 
of  the  Revised  Statutes,  U.  8.  Gomp.  Stst. 
1901,  p.  8598,  required  proof  of  the  ship's 
roll,  or  a  similar  document,  to  be  presented 
before  the  eommissioner  in  connection  with 
the  prosecution  thereunder.  Both  the  pre- 
vailing and  dissenting  opinions  treat  this 
requirement  as  absolutely  a  oondition  prec- 
edent to  the  validity  of  the  prosecution. 

Again,  under  the  provisions  of  the  Re* 
▼leed  SUtntes  as  to  interstate  extradition, 
ST  lu  9d. 


reqwiring  a  governor  of  a  state  to  honor  a 
requisition  when  accompanied  by  an  tfl- 
davit,  this  court  held  that  the  governor  of  a 
state  has  no  authority,  under  the  United 
States  statutes,  to  honor  requisitions,  unless 
aoeompaaied  by  an  affidavit  mentioned  in 
the  act. 

Compton  V.  Alabama,  214  U.  8.  1,  6,  53 
L.  ed.  885,  886,  29  Sup.  Gt  Bep.  605,  16 
Ann.  Cm.  1098. 

On  habeas  corpus  and  writ  of  certiorari 
to  review  the  decision  of  the  magistrate  in 
extradition  proceedings,  the  hearing  must 
be  on  the  record  below. 

Stemanum  v.  Peck,  26  0.  G.  A.  214,  51 
U.  8.  App.  812,  80  Fed.  883;  Selz  v.  Prea- 
burger,  49  N.  J.  L.  896,  8  Atl.  118;  4  Bne. 
PL  ft  Pr.  pp.  277,  280-284,  1058;  Be  Stupp, 
12  Blatchf.  501,  Fed.  Gas.  No.  18,563;  Ex 
parte  Lane,  6  Fed.  34;  Knowlton's  Gase,  5 
Grim.  L.  Mag.  257 ;  9  Am.  ft  Eng.  Ene.  Law^ 
199,  256;  Terlinden  v.  Ames,  184  U.  8.  270, 
46  L.  ed.  534,  22  Sup.  Gt  Rep.  484,  18  Am. 
Gtim.  Rep.  424. 

It  is  settled  law  in  this  court  that  wImd 
in  matters  of  this  character  the  treaty  or 
statute  requires  some  act  to  be  done,  based 
on  the  presence  or  absence  of  certain  formal 
documents,  the  existence  of  such  fonqal 
documents  is  jurisdictional;  without  tllim 
the  case  falls. 

See  Tueker  v.  Alexandroff,  supra;  Gomp- 
ton  V.  Alabama,  supra. 

Questions  of  this  character  are  law  quea- 
tions  for  this  court,  and  not  political  qoes- 
tions  to  be  forecloeed  from  inquiry  by  this 
court,  under  the  guise  of  diplomatle  eon* 
struction. 

United  States  v.  Ranscher,  119  U.  B.  ifft, 
30  L.  ed.  425,  7  Sup.  Gt  Rep.  234,  6  Am. 
Grim.  Rep.  222. 

The  writ  of  habeas  corpus  is  a  proper 
remedy  for  reviewing  proceedings  for  the 
deportation  of  an  alien,  but  only  for  the 
purpose  of  ascertaining  whether  or  lot 
jurisdiction  has  been  exceeded. 

21  Gyc  292;  United  States  v.  Jung  Ah 
Lung,  124  U.  S.  621,  31  L.  ed.  591,  8  Sttp. 
Gt  Rep.  663. 

The  writ  of  habeas  corpus  is  a  proper 
means  for  reviewing  proceedings  for  the  ex- 
tradition  of  a  fugitive  from  justice;  but  if 
the  oflioer  has  jurisdiction  of  person  and 
subject-matter,  and  there  is  eompetent  legal 
evidence  on  which  to  exereise  his  judgment, 
his  action  is  conclusive,  and  the  aeeoaed  Is 
not  entitled  to  be  discharged. 

21  Gyc  292. 

No  rule  of  international  law  fastens  on 
any  government  the  obligation  to  extradite 
a  fugitive  from  justice  from  a  foreign  gOT- 
emment  seeldng  refuge  on  our  shoimk 
whether  t«et  t^V&^i^  ^  %  <\>:vMa.  ^  ^db^ 


JH  SUPREUX  CODBT  01  THE  UNITED  STATBa  OCT.  IteM. 

teiuuidiiig  gmmoimX  cr  d   Um  United  Whuton,  International  Iaw  Dig,  Sd  ad.  p. 

dtatea.  SSI;  Durand  t.  BoUitu,  4  BUbdif.  4S1.  Fad. 

4  Hoor^  Intaruational  Law.  Dig.  |  6B0.  Ow.  Na  4,186;  2i  Opa.  AU7.  Qm.  IS.    Saa 

In  the  abienoe  ol  a  atatate  or  treat;  to  ilao  Cuba-Cablea  (18BS)  82  Op*.  Atty.  Qen. 

tliat  effect,  tbere  is  no  legal  power  in  tbe  tOB,  G14)  CroM  t,  Harrison,  IS  Bow.  164, 

Bxecutiva    Department   to   extradite   ertmi-  14  L.  «d.  889;  Garcia  t.  Lm,  12  P«t.  Oil,  • 

nala  leekiog  refuge  here,  whether  citlieni  L.  ed.  II76;  Williiiiu  v.  Suffolk  Ih.  Co.  U 

of  a  foreign  government  or  of  the  United  Pet.  41S,  10  L.  ed.  226;  Oeliton  v.  HCTt,  S 

Statei.  Wheat.  246,  324,  4  L.  ed.  381,  401. 


4  Moore,  Tntaraational  Law  Dig.  ||  Ml, 


Ut.  PI«rF«  P.  Garren  argued  the  eaitta 


Si'  L?'i  n^-.St"-^    ',i    ^«  ^'  I»  »rt.r  to  «.,rt.Tlh.  „.!  Utallo. 

S!;-  ?.:■      ..'J,   J?;ii";,  ^i  =.  r™  >'  '1»  oontr.cU.g  pu<»  th.  o.llr.  t™«, 

Bxtrkdltion,  13  21,  36,  167  ;  United  State.  ..    .v„„,,   , ,   „j  ' 

K.««h.r,  in  U.  S.  407,  30  L.  «L  426,  7  ''Sf.J'.S"  .   T„„    ,»,  n   »    ,    ■» 

Q r^    „„    ...    R    i^    f^;™    n.„    070.  United  Statea  ..  Texu,  162  U.  B.  1,  37, 

Sl.p    Ct.  Eep    234,  6  Am.  (J.m^^  Kep    222,  „  ^  ^    ,„             j,  g 

Tertoden  ..  i™,  184  U.S.  270,  289    46  it.|i„  g„„;„„„t  J.««i  J^  p,» 

L.  ri.  634.  646,  22  Sup.  Ct.  Itep.  464,  12  An,  „„  ,         ^    .g;^,,,™  J^dtl^n.,  Ld 

«  \'\S-                        ■        •            ■'■  "»»■  ~«^  "P"  I'"  go^rnnm,!  k...  i^ 

rrJ^**'  ^■^..       .             .      J       *        1  fdnie  dieaolTed.     The  .alidity  of   thU  lo- 

The  eonrt,tnt.on.l  gnaruitje  do  not  .pply  .j,,j  ^1,,.^,,  „l,„.  ,,  n«  .  m.tte,  lor 

b  .l»n.,  .nd  the  government  h^  O,  power,  ^  jJ^X^,  ..j  ,h,  ,„,„„  ,hetl.«-  th,. 

nnder,ntern.t,on.l  J.-  SO,„nn.enl    i.   JnetMrt    In   reeognl.ing   ,U 

I.     To  nelnd.  .11^  '"»„";•  "°°.^'  'wigntion,  nnde,  the  tretj  "tot  to  th. 

ChhieM  Ezcluaion  Cua,  130  U.  S.  681,  ".  ^  ^  i  ™,- 

».,  32  L.  «L  lOM,  1073,  .  Snp.  Ct.  Eq,.  '°S„'°<J™'°Cj  ,.  ^..^  b^,.„   ,„ 

,^.   ..^   ,       ^  .^                     ..           ^    .  U.  8.  681,  602,  82  L.  ed.  1068,  1074,  9  Sup. 

(bl  T.  deport  them  «en  .Iter  «,teruw  ^^  „,     ,^3    i„,|„j„  ,.  ^^       i„  „   g. 

•i,d  be.on,l,«  mldmt.  h.„  „     j,'     ,  ^                                    ^ 

Fong  Yoo  T,ng  ..  nn,t«l  81.1.^  149  U.S.  ^   ,  j  '^    ^      j'      ,i,.       ' 

780,  37  L.  ed.  019,  13  Sup.  01   Eep^  1011  ^  „„  .,  .„j,  J^^            ,^„    ^ 

A  true  dietinction  cieta,  under  the  extra-  p„pej|_  excluded. 

Won  jet,  ae  bet™n  Ih.  righta  ol  a  aitJien  p^,„  ,  „,,,,,     ,„  „,  j.  ^  48  U  ed. 

oftie  Un|ted  Stab.  ..d  at  an  allei  2,  3        ^            „      j,^_^  ,    ^^. 

Chaa   Chen   Purg  t.  United  Slalea.   130  „^       ,„■-„  g  jjf^  32  L.  ed.  234   S  Sup. 

Ct    Rep,    623;    Fong   Yue   Ting   t.    United  uo                                                          j              r- 

SUtea,  Mpra.                   .    .    ,^        ,^       .  All  requirementa  of  the  treaty  relating  to 

An  extradition  treat?  ii  m  toe  natur*  of  ^^^  ,^^^  ^^^^^  ^^  ,j^i^j,     ,j<„  ^^ 

a  deportation   act,   and  u   within  the   con-  ^^^ 

atituUonal  powera  of  the  nation  under  the  ^^^^  ,    ^  Uriarto,  16  Fed.  03;  Grin  ». 

tnaty-making  power;  but  neither  the  Exe<y  gj,j„     jgj  „   g   jg^   jgg  „  ^  ed.  130.  135, 

ntiTe  nor  the  courts,  under  the  Conetitution,  ^3  Sup.   Ct.  Rep.  88,  12  Am.  Grim.   Rep. 

an  entitled  to  go  beyond  the  enactment  ao  ^^ 

Ex  part.  M.OJ»,  12  LK^.  699,  46  Fed.  „,    j^,,^   I,„^„^   ,^  „^,„j  „„ 

"'•                                                              ,  foregoing   itatement,  deliTered  the  opinion 

On  the  breach  of  a  treaty  by  a  foreign  ^,  ^■^^^  ^^^, 

government,  the  Executive  baa  the  power  to  ^  ^^j^  ^,  ^^^^^^  ^^^  ^„„„j  l^  „^ 

snapend  tbe  opeiation  of  tbe  treaty,  or  to  ^   ^   ^^t   ^j   ^^^      „   j^^^   3,^,^  ^,j 

rafnae  to  be  bound  by  it,  or  even  to  denounce  j„ri,dlction   of   the   person   of    tbe   aocuaed 

It,  and  li  not  bound  to  wait  until  Congreee  „j  „,  j^e  aubject-matter,  and  had  betoia 

haa  acted  in  the  premisea.  him  competent  l^al  evidence  of  the  oom- 

1  Willoughby,  Conet.  p.  616,  S  SMj  K«n.  „[„,„„  „,  ^^^-^  „;„,  ^th  whieh   tht  ap- 

MttT.  Chambera,]4How.  88. 14L.ed.  316;  p^i,„4    ,^    charged    in    the    oompUint, 

United    BUtea   v.   Trumbull,  48    Fed.    104;  ,hicb,  according  to  the  Uw  of  Hew  Jera^. 

The  Itata,  5  C.  C  A.  608,  IB  U.  8.  App.  1,  „oui<j   justify    hii    appreheniion    and    com* 

M  Fed.  010;  Foater  v.  Neilw>n,  2  Pet.  253,  mitment  for  trial  if  tbe  crime   had   beea 

307,  7   L.  ed.  410,  433;   United   States  t.  committed  in  that  atate,  hta  deciaion  mar 

Arredondo,   S  PeL  601,  711,  8  L.  ed.  047,  not  be  reviewed  on  habeaa  corpne.     Terlia- 

«M;   Prfu  Qwea,  S  Blade,  69S,  17   L.  ed.  den  v.  Amee,  184  U.  S.  ZTO,  278,  46  U  ed. 

4891  Pool  Onat  Uw,  pp.  OW,  870,  Vl%\  tOK,  U\,  ^  &u^.  Ct   Rep.   484,   12   Am. 
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Crlm.  Bcp.  424;   Bryant  t.  United  BtatM,  poaitions  h&d  been  rewived  for  th*  proM- 

167   U.  8.   104.  42  L.  ed.  04,    IT  Sup.   Ct  cution  over  objection.    Thia  oourt  Mid  that 

Bep.  744;  IfcNamara  t.  Henkel,  220  TJ.  B.  there  wu  legal  evidence  <»i  which  to  baae 

520,  ante,  S30,  33  Sup.  Ot.  Rep.  146.  *•<•  «*'<«>  *'  the  commiuianer  in  holdinf 

By  «  atipulatioB  flled  in  the  cue  fof  the  *^*  aeeuaed  for  extradition,  irreapective  of 

purpoae  of  thi«  review,  it  ie  •greed  that  ""*  depoeiUong   objected  to. 

tte%viden«  pr.«nted  to   Judgi  Blair   of  „  »"'  "  1'  "}^  t^V  Vt  "*  "^  ^^^*   *" 

the    mnrder    irith    which   theTcu«d    wa.  ^**}-   "  h'  "«•  J,  '■  'f-P-  3".   U-["« 

eharged,  and  of  hU  crinanajity.  waa  enffl.  ^  ^T?-  ^^\,  ^^}'  P"  3«*>'  ^"''«  t**** 

eient  to  meet  the  treaty  and  aUtutory  re-  ^  *etadant;a  w.tneaaea   ahall   bo  heard, 

quirementa  of  the  eaae,  and  the  error,  aa-  ^^'   "^'^   "  "'^  inartifieiallj   dt»»B. 

signed  In  thU  court,  qneationing  lU  legality  ^S^^  "  foUowa: 

and  competency,  a.  well  a.  th^  a.  to  the  ,  "That  on  the  hearing  of  any  c««  under  * 

alleged  ahMnce  of  a  warrwt  or  dapoaltion  "^^   "J   ertradiUon   by   any   toreigii   gov- 

npon  which  anch  warrant  waa  iMurfTl*™  *™°>*«>t.npo-»^  affidavit  being  Bhd  by  the 

been  withdrawn.     But  neither  thU  atipuU-  f""^^.    "barged     «ittmg    forth    that    there 

tion,  nor  the  withdrawal  of  the  aaaignmenta  "*  w.tneaae.  whoae  evidence  >■  nmUnal  to 

of   error   referred   to.   ie   to   affect  any  of  ^'^  '^e'««^   that   he   cannot   eafely  go   to 

the   matter,     railed    by    other   objeetiona  *""'   ''*'«"'*   *^™'   ^^*   ""?   «P*<^   *« 

pointed  out  in  other  aa.igmnenta.  P"*'"  ^^  '^^  "'  .t*'«'°'  ""*  *!-*  }'  ^  »«* 

The  objeetiona  which  are  relied  upon  for  f<»"^  oj  enfflcient  meane,  and  ia  actual- 

4(l7Jthe  pnrpoee  of  'defeating  extradition  '?  '""'''«  *•  P*?  ">•  '«*■  "'  "«*  witnewea. 

may  be  conveniently  aummariaed  and  eon-  "•   JMg"    "r   commiaaioner   before   whom 

tidered  under  four  heada:  '"'*'   "*'™   '"'  "t^dition   la   heard   may 

1.  That  evidence  of  the  inaanity  of  the  "'^"^  *^\  "«''  witneaaea  be  ■nbp<naed| 
aoouMd  waa  offered  and  ewluded.  and  in  anch  caaea  the  eoeU  incurred  by  tha 

2.  That  the  evidence  of  a  formal  demand  P'?**"'  *"•*  **"  '**  *^  witnweea,  ahaU  to 
lor  the  extradition  of  the  acouaed  waa  not  P'"*  ^  Uie  ..me  manner  that  almilar  teM 
aied  until  more  than  forty  daya  after  the  »"  P»'^  ••  «■»  caae  of  witneaaea  anbpmnaad 
^„^t_                                  '  ^  in  behalf  of  the  United  BUtM." 


8.  That   appellant    la    a   dtiaen    of   the 


The  contention  la  that  the  effect  of  this 


United  Statea,  and  that  the  treaty,  in  pro-  P"""'""  "  t°  P'*  the  aceuwd  the  right 

viding  for  the  extradition  of  "perwn."  ao-  *«  Introduce  any  eridenee  which  would  ba 

cuaed   of  erime,   doea  not   include  peraon.  »dmiaa<ble  upon  a  trial  under  an  «•«  «* 

who  are  eitlcena  or  .ubjecta  of  the  nation  ""t  guilty.    To  thIa  we  cannot  agrM.    Tha 

upon  whom  the  demand  U  made.  P'""«  purpoae  of  the  aeetioa  ia  to  afford 

4.  That  If  the  word  "per«n,"  a.  n«d  in  the  defendant  the  meu»  for  obtaining  tlw 

the  treaty,  include,  citizen,  of  the  aayhun  ^taaonj  of  witneaaea,  and  t«  provide  for 

country,  the  treaty,  in  m  far  aa  it  cover.  tl""r  fees.     In  no  aenM    doea   the  atatato 

that   aubject,   ha.   been   abrogated   by   the  ""^'  r^'wt,  1^1,  or  competent  evidoioe 

conduct  of  Italy  in  refuaing  to  deliver  up  "*"<*  """l*  "ot  hwe  been  competent  befim 

ita  own    citiaena  upon   the   demand  of  the  the  atatute  upon  auch  a  hearing.   True,  th« 

United  Statea,  and  by  the  enactment  of  a  »*■'"*«  «P"^  "'  widence  "material  for  Ua 

municipal  law,  ainee  the  treaty,  forbidding  defenae.  without  which  he  cannot  go  aafaly 

the  extradition  of  citiceua.  t°  *•■'">    *«>*  »•  ««««»*  diacover  that  Ckm- 

We  will  eonaider  theae  objeatioua  in  their  8™"  intended  to  depart  from  the  provialona 

grd„.  of  the  lat  article  of  the  treaty,  wbish  ra- 

1.  Waa  avidenee  of  inaanitr  improperly  V*''"»  that   a     aurrender     shall   be  made 

excludedT  ^pon  anch  evidence  of  criminality  sa,  ao- 

It  must  be  ooneeded  that  impreaaive  evi-  K»din«  *«  «>*  Uwa  of  the  plana  where  tha 

dence  of  the   Inaanity  of  the  accoaed  waa  tagitiy«  or     peraon    m    charged     shall    to 

offered  by  him  and  excluded.  It  ia  now  aald  '<»<«id,  would  juatify  faia  or  har  apprehen- 

that  thia  ruling  waa  erroneoua.    Bat  II  ao,  iloo  *Bd  commitment,  If  the  erlma  had  been 

thia  is  not  a  writ  of  error,  and  mere  errors  there  committed."     The  proviaioti  ia  eom- 

in  the  rejeetion  ef  evidence  are  not  subject  mon  to  many  treatiea,  and  Congrwa,  bf  | 

to   review  by   a    writ   of    habeas   corpus.  6270,  Revised  Statute*,  has,  in  aid  *<d[4Bt 

Benson  v.  MeMa^n,  127  U.  S.  4B7,  461,  32  auch  treaties,  preaoribed  the  prooadun  npon 

L.    ed.    234.    236,    I    Sap.    Ct.    Rqi.    1240;  audi  a  hearing  in  theae  words: 

Teriinden  v.  Abim,  lt4  D.  &  270,  27B,  46  "Whenever  there  ia  a  treaty  or  eonvaB- 

L.  ed.  S34,  B41,  22  Sup.  Ct  Bep.  4S4,  12  tion   for   extradition   between   the   gDvam- 

Am.  Crim.  Rep.  424 ;  McNamara  v.  Benkel,  ment  ti  the  United  Statea  and  any  fo¥al(n 

226  V.  8.  620,  ante,  830,  SS  Sup.  Ct  Rep,  govamment   uy   Juatioe   of  the   Bmra^w 

148.     In  the  MeNamara  Cua,  eartaln  4a-  Oasit,  einott  V*>te,  U^uetA  \aA«s  ««^ 
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BiMionar,  witlioriMd  ao  to  do  by  anj  ol  mitment  for  trikl  if  tho  orima  had  boia 
tlM  ooorta  of  the  United  SUtco,  or  judge  there  eommitted.'  Thii  preeeriheo  the  pro- 
of %  oourt  of  reeord  of  general  jnriwiio-  ceedingi  in  theoe  pioliminnrj  exnminft- 
Uon  of  eny  atate,  may,  upon  complaint  tiona  aa  accurately  aa  Innguage  enn  weD 
made  under  oath,  charging  any  penon  ^  ^^  ITie  act  of  CongreM  conferrinc 
found  vrlthin  the  llmite  of  any  itate,  dl»  iurledlctlon  upon  the  coumlaaKaer,  or 
trict,  or  territory,  rtth  l.«u,  conunltted  "S"  "^?'"«  ««"'.  ''  "J  be  noted  I. 
.Ithin  the  Jnriedletlon  of  a7y  aueh  for-  "S  «»«~<l°«.  "J"  "»'  «  he  deon.  the 
elgu  goremnfenl  any  of  the  orii^ea  prorided  "'?"»!  "*"  »'  '»,T^.'''  ^V"^ 
f^  h?  md.  t™tj  or  «mvenfion,  Ueue  hU  ""J"  ^f  '""^jl^' *JS^'  ""  '^, 
„rM  for  the  npprehenaion  of  the  peraon  '^V'  »■-"■.  '°f»'»'  "^tt  •  "W  »' 
«,  charged,  that  he  may  he  brought  Co  f'  "'  «-"-" J'  f  l'"*  ""  '"Tt!^ 
■ndi  juSi  judge,  or  .iuuniMlo»r,  to  the  "j  ~'™""'"' „"?,  "•  I^"  "  •'"^ 
«,d  it  tt.  iltoc.  of  criminality  may  ,  T','?  »°'  ?""»«  '".,?''■  ~°^,'"  "" 
be  henrd  and  coueidercd.  If.  on  euch  hiH  "'■'  °'..?'"  P^"""-  '"".IfT"  •"  '^ 
Inc.  he  deema  the  eridence  euHlcient  to  eua.  «»»"''"  H'Mj  "•'  P"",''';  'l"^  "  '^ 
lal^  the  charge  under  the  prorleiona  of  the  "■-"  ""  '"'«?'''  ,"">,  "cquit  hl.u  Wc  u< 
proper  treaty  or  conrntlon,  he  ,h.ll«,rilfy  """'"'I  'T''^  .  "^  """'^.v"  5 
the  «me,  toplher  with  a  copy  of  all  thV  "I"'?"'  "''"  «■•  couatrucliou  ellhe  art 
teetimony  tahen  l.^ore  him,  £  the  Secrc  P",  ■='"«'~'  ""■,"•  ''"'',"''?^  '"' 
larj  of  Bute,  that  a  -arrant  may  ieaue  '«»<"  l"'  ""M'/  "J  «"'«•■  >^  ™ 
upon  the  re,uiaitlon  of  the  proper  authori.  «•"'?""  before  the  commiaaloner  to 
tl«  of  euch  foreign  gor.,cm,,t.  for  the  1""'*  "»  '»  """•»«  <»•  P""*"  ~"- 
•urrende,  of  .uch  per^n,  according  to  the  "«  "»  I«"f"  ""^^  «°  S!^*  "  "*" 
attpulatimm  of  the  treaty  or  cou'e.tion;  '!>•  ■^"I'l""'  »<  «■•  M«l«»  f"™"- 
and  he  ahali  iaeue  hie  warrant  for  the  com-  ™^            .   ^.       ^    ,  ,„„  ,          _, 

.i        ,   „,  .,..  „._„_  .„  .h„_^   ._  .k.  To  repeat,  the  act  of  1882  doeo  not  pr»- 

mitment  of  the  peraon  ao  eharged  to  the     ..^     .P^  .    .  ^       . ,  .      "       rZl. 

. ,.j.   .. .„ j_ ,;? , ecribo  tho  extent  Ho  which  eridenoerdSl 

!;;r    ';  ;,  J.      ^  ^^  "■»>   •l>l«l«rf   -l""   1»   admitted,  and   w. 

lendo  aha  I  be  made.          _,,..,  quite    agree   with   the   rie.   espnaaed   b. 

Judge  Blair  made  the  certificate  in  form    .   .       ^  ,      n     n,  ,       T.    ^^^../ 

and    euhaunoe    in    cm.formlty    with    the  if^J,""'  ''  "^  "■*"■  "  '"^  "*■ 

■Utato,    ud   nptm    the   receipt   of  th«t,    %  ™-        ',  „       ,,..*,.       ^     *   »        ^ 

wan^t  waa  ii^  iaaued  for  lb,  ..rrerfe,  ,  1?,*,'',^",   w'  ,.t          1.'?  ^"Tl 

.«  *v.  .»~.ii....  **  t\.  .«.*.  .,*  th.  i*.ii.„  •■   1S82,   'that   he*    (the   aeeuaed)    'eanaot 

^^3!  "■•''  8°  "    "^    »!"■»•  "■"■■    <»«- 

InBenaon  ,-  HeUahon.  aupr^  thi.  .mrl  "^l"  "°°,'?  if  ,T"S°w, "  ^^  ^t 

Mi  of  a  aimllnr  prori.ion  in  the  treaty  "?",*?.  '  ■""  ^    '■  '^'?''"'°  "J  '~2 

«tb  Merico  (12  wit  at  L.  IM],  In  con  •"P-""''"'!    "   "   »"'  be  conlued   to 

uecHou   with   I   5m.  ^M   Statute.,-  "T*   *   P""™'"'?   '»■*«   ""'J   "   — 

-rating  tbl.  preriaion  of  the  treaty  and  S'"^-  •""•"•  "'^'  the  niatmg  pru- 

that  of  the  EerLd  Blalnlc.  abor.  riiled,  ""•"■•  ""i  "  '"  'PfP'I'f  "  •  >-■; 

MOlwe  are  of  opinion  that  "the  proceeding  ',■«  J"'"'  "l""™  °"''  *"  "  ~"»"™"« 

before  the  eommiaaioner   la  not  to  be  re-  L        ,*      .       .          ^       „  ^ 

garded  a.  in  the  nature  of  a  final  trial  bj  ,  "'" ,"  "*  "*  T°°t  '^.  "  "^  """ 

which   the  prlaoner  could   he  convicted  oV  f"™  rule  detmlnin,  how  f„  »  =•"■ 

^.quitted  of  the  crime  charged  agninat  him,  '°}^  ^X                 ",           ""  S.'°~" 

but  mther  of  the  eharaoter  of  thoee  pre;  jn?."^  h;  an  accuaod  pemin.    H.,  pro- 

llmlnary    o.min.tlon.    which    take    pUee  ^'"8  ''  "'  '  "','!'■    ^  '""  ''  '^'^ 

„.„  d„  1.  thI.  coooir.  h-for.  an  „™.  ?  "»  •l"*'  Tr~'i«"  ^  whelher_  the  erl- 


e*er7  d^y  io  this  country  before  an  « 


dence  for  the  itkte  mAkee  ■  prima  fade  a 


I   F    L  >jj-  '  A     A       M         -LI.  avncv  lur  uw  mtMtx  maKcv  a  prima  laeie  caaa 

infng   or   c«mn.tt,n^   map.trate    (or    tho  of  guilt  «ffld«.t  to  make  it  pn)p«  to  hoU 

made  o«t  -^oh  jrill   J^«ti*7   the   boldirg  triataTiftheT  may  be  called  trUU  b.^ 

of  the  «>«.^.  either  by  !mpri«.nmei.t  or  ,^  „^_  ^„  ^^,     „^.ted  by  looiJ 

under  bail,  to  ultimately  aniwer  to  an  In-  rt.tut«.      Neither   ean    the    eonrtt   he   «- 

dietment  or  other  proceeding,  in  »hieh  he  p^^d  to  bring  about  unllonnlty  of  pne- 

■hall  be  anally  tried  upon  the  charge  made  tice  aa  to  the  right  of  raeh  aa  aeenacd  per- 

agaiuat  blm.    The  language  of  the  treaty  aon  to  have  hii  witneMee  examined,  iIbm 

wbieh  wt  ban  cited,  above  quoted,  explieit-  tf  they  are  heard,  that  It  the  end  of  the 

ly   proridea   that   the   oonuniMion   of   the  matter,  aa  the  ruling  eannot  be  rereiaed. 
ertme  ahall  be  ao  eatabliihed  aa  that  the       In   tbli   eaae  the  maglatrate  refnaed  ta 

lawi  of  the  oonntry  in  which  the  fngitiTe  or  hear   eridenea  of  inaanlty.     It  la  elaimed 

(A*  penon  to  acciiied  ahall  be  lonnd  would  that  becanae  he  exelndad  *neh  vrtdeaae,  tka 

Jugtify  Ua  or  bar  ftppr^cnaion  and  oud-  \ttA{min\  «[iaBlMlu%«naU«at  for  extradi- 
t»$0  1M^«. 
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tion  is  te  be  Mi  Mide  as  a  nullity,  and  tbe 
Menaed  Mi  at  liberty.  At  most  the  ez- 
doiion  waa  error,  not  revereible  by  habeas 
earpna.  To  bare  witnesses  produced  to 
eoniradiet  tbe  testimony  for  the  prosecu- 
tioB  ia  obYioosly  a  very  different  thing 
from  bearing  witnesses  for  the  purpose  of 
azplaining  matters  referred  to  by  the  wit- 
BSiaea  for  the  government.  This  distinc- 
tion was  taken  ij  Mr.  Justice  Washington 
fai  tbe  ease  of  United  States  ▼.  White,  2 
Wash.  C.  C.  20,  Fed.  Caa.  No.  16,086,  when 
be  said: 

4 1 S  ]  ^"Generally  speaking,  the  defendant's 
witnesses  are  not  examined  upon  an  applica- 
tion to  bind  him  over  to  answer  upon  a 
eriminal  eharge.  The  defendant's  witnesses 
are  never  sent  to  the  grand  jury,  except 
where  tbe  attorney  for  tibe  prosecution  con- 
sents thereto.  But  in  this  incipient  stage 
of  the  prosecution,  tbe  judge  may  examine 
witnesses  who  were  present  at  tbe  time 
when  the  offense  is  said  to  have  been  eom- 
mitted,  to  explain  what  is  said  by  tbe  wit- 
nesses for  the  prosecution;  and  the  cross- 
examination  of  tbe  witnesses  for  the 
prosecution   is  certainly  improper." 

We  therefore  conclude  that  the  examin- 
ing magistrate  did  not  exceed  his  authority 
in  excluding  evidenoe  of  insanity.  If  the 
evidence  waa  only  for  the  purpose  of  show- 
ing present  insanity  by  reason  of  which 
tbe  accused  was  not  capable  of  defending 
tbe  eharge  of  crime,  it  is  an  objection  which 
should  be  taken  before  or  at  the  time  of 
bia  trial  for  the  crime,  and  heard  by  the 
court  having  jurisdiction  of  the  crime.  If 
it  waa  offered  to  show  insanity  at  the  time 
of  tbe  commission  of  tbe  crime,  it  was  ob- 
viously a  defense  which  should  be  heard  at 
tbe  time  of  bis  trial,  or  by  a  preliminary 
bearing  in  tbe  jurisdiction  of  the  crime,  if 
so  provided  for  by  its  laws.  By  the  law  of 
New  Jersey,  insanity  as  an  excuse  for  crime 
ia  a  defense,  and  the  burden  of  making  it 
oat  ia  upon  the  defendant.  Graves  v.  State, 
45  N.  J.  L.  203,  4  Am.  Grim.  Rep.  386; 
State  V.  Maioni,  78  N.  J.  L.  830,  341,  74 
Atl.  526,  20  Ann.  Gas.  204;  State  v.  Pea- 
eock,  50  N.  J.  L.  34,  86,  11  AtL  270.  A 
defendant  has  no  general  right  to  have  evi- 
dence exonerating  him  go  before  a  grand 
jury,  and  unless  the  prosecution  consents, 
such  witnesses  may  be  excluded.  1  Ghitty, 
Grim.  Law,  318;  United  States  v.  White, 
supra;  Respublica  v.  Shaffer,  1  Dall.  236,  1 
L.  ed.  116;  United  States  v.  Palmer,  2 
Oraneb,  G.  G.  11,  Fed.  Gas.  No.  15,080; 
United  States  v.  Terry,  30  Fed.  355,  362. 

t.  It  waa  next  objected  that  no  formal 
demand  for  the  extradition  of  the  appellant 
waa  made  within  forty  days  after  his  ar- 
rest, and  ib»t  ne  was  chereiore  entitled  to 
46S]be  *set  at  liberty.     Tbe  objection  is 


founded  upon  tbe  supplemental  eonventloii 
with  Italy  of  1884,  heretofore  set  out. 

A  "certificate,"  such  as  was  indicated  by 
that  convention,  was  undoubtedly  *'ex* 
hibited"  to  the  committing  magistrate,  and 
was  the  basis  of  his  action.  The  other 
parts  of  the  provision  are  not  clear.  What 
is  referred  to  by  the  phrase,  "the  requisi- 
tion, together  with  the  documents  above 
provided,"  etc,  which  is  required  to  be 
loade  within  forty  days,  or  the  person  set 
at  liberty?  The  "certificate"  attesting 
"that  a  requisition  has  been  made,"  etc., 
was  "exhibited"  to  Judge  Blair;  and  we 
fail  to  find  in  this  clause  of  the  treaty 
any  requirement  that  the  subsequent 
"formal  demand"  for  the  extradition  shall 
be  filed  with  the  magistrate  within  forty 
days  after  the  arrest  of  the  accused,  or 
at  any  other  time.  The  whole  of  the  con- 
vention should  be  read  together  and  in  eon- 
nection  with  §6270,  Revised  Statutea, 
which  is  applicable  to  all  treaties.  Under 
S5270,  any  one  of  tbe  judicial  oiBeers 
named  therein  may,  upon  complaint,  ebar- 
ging  one  of  the  crimes  named  in  the  treaty, 
issue  his  warrant  of  arrest  and  hear  tbe 
evidence  of  criminality.  This  done,  hit 
duty  is,  if  he  deems  the  evidence  suflleient 
to  hold  the  accused  for  extradition,  to 
commit  him  to  jail,  and  to  certify  bia  eon- 
elusion,  with  the  evidence,  to  the  Secretary 
of  State,  who  may  then,  "upon  the  requisi- 
tion of  the  proper  authorities  of  such  for- 
eign government,  issue  his  warrant  for  tbe 
surrender  of  the  accused.  Revised  Statutes^ 
§§  5272,  5273.  Of  course,  the  effect  of  tbe 
supplementary  treaty  of  1884,  being  later 
than  the  statutory  requirements  above 
referred  to,  is  to  supersede  the  statute  in 
so  far  as  there  is  a  necessary  confliet  in 
the  carrying  out  of  the  extradition  obliga- 
tion between  this  country  and  Italy.  Biit» 
as  observed  in  Qrin  v.  Shine,  187  U.  &  ISl, 
101.  47  L.  ed.  130,  136.  23  Sup.  Gt  Rep. 
08,  12  AuL  Grim.  Rep.  366,  "Gongresa  baa 
a  perfect  right  to  provide  for  the  extradi- 
tion of  criminals  in  its  own  way,  with  or 
without  a  treaty  to  that  effect,  and  to  de- 
clare *that  foreign  criminals  shall  be[464 
surrendered  upon  such  proofs  of  criminality 
as  it  may  judge  sufficient.  Castro  v.  De* 
Uriarte,  16  Fed.  03.  This  appears  to  have 
been  the  object  of  §  6270,  which  is  ap- 
plicable to  all  foreign  governments  with 
which  we  have  treaties  of  extradition.'* 
This  section,  by  its  very  terms,  applies  "in 
all  cases  in  which  there  now  exists  or  here- 
after may  exist,  any  treaty  or  convention 
for  extradition."  Had  there  been  no  law  of 
Congress  upon  the  subject,  the  method  of 
procedure  prescribed  by  the  supplementary 
treaty  of  1884  would  necessarily  have  been 
the  proper  one,  and  ^"^  tmfi3sc^>K&%  ^sMi^ 
%1 
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tr«t«  eould  hAT«  proceeded  only  according  . 
to  the  treaty,  for  thftt  would  have  been  the 
only  law  of  the  land  applicable  to  the  caae 
•ad  the  onlj  aourcs  of  hii  authority. 

It  iraa  Uierefore  competent  for  Judgi 
Blair  to  act  upon  the  complaint  made  be 
fore  him  independently  of  any  preliminary 
mandate  or  certiflcate,  luch  a«  waa  in  fac' 
iaiued  and  "exhibited"  to  him  in  this  caae 
being  plainly  authorized  lo  to  do  by  thi 
temu  of  §  5270.  The  personal  righta  ol  thi 
accnaed  are  aaved  by  the  proviaiona  of  tbi 
•ame  aEction,  line*  he  could  only  have  beei 
surrendered  upon  the  warrant  of  the  Sec 
retary  of  Btate,  baaed  upon  the  evidenci 
presented  upon  the  hearing,  and  the  condu 
iion  of  the  lufflciency  of  the  evidence  ol 
criminality  certifled  to  the  Secretary  o: 
Btate,  and  upon  a  formal  requiaition  toi 
extradition.  Caatro  v.  DeUriarte,  16  Fed 
B3,  97;   Orin  t.  Shine,  lupra. 

Conatrued  in  the  light  of  the  original 
and  supplementary  convention*  with  Italy 
and  of  I  G270,  Reviaed  Statutea,  we  do  nol 
find  that  it  waa  obligatory  that  the  "fonna 
demand"  referred  to  in  the  1984  clauai 
abould  be  proven  in  the  preliminary  prO' 
c«ed[ng  within  forty  dayi  after  the  arreat 
That  Is  a  demand  made  upon  the  executivt 
authority  of  the  United  SUtea  by  the  ex- 
ecutive authority  of  Italy.  Ita  presenta- 
tion waa  not  necessary  to  give  the  eiam- 
ining  magistrate  jurisdiction.  Such  » 
406]forma1  demand  *waa  in  fact  made  on 
July  28,  1910,  leas  than  forty  days  after  the 
arreat.  That,  together  with  the  certiflcate 
of  the  magistrate  and  the  evidence  submit 
ted  to  him,  was  the  authority  of  law  undei 
which  the  Secretary  of  State  issued  hii 
warrant  of  extradition.  Every  requirement 
o(  the  law.'  whether  it  appears  in  the  treaty 
or  in  the  act  of  Congreas,  waa  substantially 
complied  with.  This  was  the  construction 
placed  upon  the  treaty  by  Mr.  Secretary 
Knox  in  answer  to  the  aame  objection  made 
to  falm  before  he  issued  his  warrant,  and 
alao  of  .Judge  Rellstab,  who  dismissed  the 
petition  for  a  writ  of  habeas  corpus,  and 
from  whose  decree  this  appeal  comes. 

3.  By  article  1  of  the  extradition  treaty 
with  Italy,  the  two  ji^vernmenta  mutually 
agree  to  deliver  up  all  persona  who,  having 
been  convicted  of  or  charged  with  any  of 
the  crimes  specifled  in  the  following  article, 
committed  within  the  jurisdiction  of  one 
of  the  contracting  parties,  shall  SPek  an 
asylum  In  the  other,  etc.  It  is  claimed 
by  counsel  for  the  appellant  that  the  word 
"persons,"  aa  used  in  this  article,  does 
not  include  persons  who  are  citizens  of  the 
asylum  country. 

Hat  the  word  "persona"  etymological  ly 
tneludf  eitiieoM  u  well  u  those  who  are 


not  can  hardly  be  debatiJ>k.  Hm  tn»^ 
contains  no  reaervation  of  oitUeoa  ot  the 
country  of  asylum.  The  eontention  i«  thkt 
xpreaa  exclusion  •!  eitiiena  at  snb- 
i*  not  neceasary,  aa  by  implication 
accepted  principlw  of  public  Uw,  p«r- 
who  are  citiiens  of  the  aaylnm  oaan- 
Lre  excluded  from  extraditian  oonven- 
unleaa  expreasly  Included,  niia  wma 
loaition  taken  by  the  Foreign  Minister 
aly  in  a  correspondence  In  1890  with 
lecreUry  of  State  of  the  United  Btatea, 
iming  a  demand  made  by  the  United 
e  for  the  extradition  of  Bovivinl  and 
lla,  two  subject*  of  Italy  whoae  extr*- 
1  was  sought,  that  they  might  be  tried 
t  crime  committed  in  tbia  country, 
extradition  was  refused  'by  Italy[4tS 
icount  of  their  Italian  nationality.  The 
gn  Minister  of  Italy  advanced  in  favor 
e  Italian  position  these  grounds;  (ft) 
the  Italian  Penal  Code  of  1S90,  in  ex- 
terms  provided  that,  "the  extradition 
citizen  ia  not  permitted;"  (b)  that  a 
:  committed  by  an  Italian  subject  in 
eign  country  was  punishable  in  Italy, 
therefore,  there  waa  no  ground  for  say- 
hat  unless  extradited  the  crime  would 
ipunished;  and  (e)  that  it  haa  become 
Mgnized  principle  of  public  interna- 
1  law  that  one  nation  will  not  deliver 
rn  eitiEens  or  subjects  upon  the  demand 
other,  to  be  tried  for  a  crime  eonmit- 
1  the  territory  of  the  latter,  nnleas  it 
Titered  into  a  convention  expressly  ao 
acting;  and  that  the  United  BUtea 
tself  recognized  the  principle  in  many 
es  by  inserting  a  clause  exempting 
ns  from  extradition.  (United  Statea 
gn  ReUtlona  1800,  p.  SSS.)  Mr. 
e,  then  Secretary  of  State  of  the 
d  States,  protested  against  the  poai- 
il  the  Italian  government,  and  main- 
I  the  view  that  citizens  were  included 
;  the  persona  aubjeet  to  extradition 
I  expreasly  excluded.  His  defenae  c4 
Mition  ia  full  and  remarkably  able, 
to  be  found  in  United  Btatea  Foreign 
ions  for  1890,  pp.  SS7,  566. 
ahall  pass  t^  the  effect  of  the  Penal 
in  preventing  the  authorities  of  Italy 
carrying  out  ita  international  engage- 
to  surrender  citiiens,  tor  that  haa  no 
ig  upon  the  queation  now  under  con- 
tion,  which  ia  whether,  under  accepted 
pies  of  interuatiooal  law,  citlzaks  are 
regarded  as  not  embraced  wlthlB  an 
lition  treaty  unless  expreasly  included, 
it  has  come  to  be  the  practice  with  a 
nderant  number  ol  nations  to  refoas 
iver  its  citizens  is  true;  but  tbia  ax- 
n  Is  convincingly  shown  by  Mr.  Blalaa 
I  reply  to  the  Forrign  Minister  tf 
Stff  V.  •■ 
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Italy,  and  by  the  thorough  consideration  of 
46 7] the  whole  subject  by  Mr.  John  ^Basset 
Moore,  in  his  treatise  on  extradition,  chap, 
v.,  pp.  162,  193,  to  be  of  modem  origin. 
The  beginning  of  the  exemption  is  traced 
to  the  practice  between  France  and  the 
Low  Countries  in  the  18th  century.  Owing 
to  the  existence  in  the  municipal  law  of 
many  nations  of  provisions  prohibiting  the 
extradition  of  citizens,  the  United  States 
has  in  several  of  its  extradition  treaties 
clauses  exempting  citizens  from  their  obli- 
gation. The  treaties  in  force  in  1910  may 
therefore  be  divided  into  two  classes:  those 
which  expressly  exempt  citizens,  and  those 
idiieh  do  not.  Those  which  do  contain  the 
limitation  are  by  far  the  larger  number. 
Among  the  treaties  which  provide  for  the 
extradition  of  "persons,"  without  limita- 
tion or  qualification,  are  the  following: 

With  Great  Britain,  November  10,  1842, 
[8  Stat,  at  L.  672],  extended  July  12, 
1889  [26  Stat,  at  L.  1508],  United  States 
Treaties  1910,  pp.  650  and  740. 

With  France,  April  13,  1844,  id.  p.  626 
[8  Stat,  at  L.  580]. 

With  lUIy,  March  23,  1868,  id.  p.  966 
[16  Stat.  R'  L.  629]. 

With  Venezuela,  August  27,  1860,  id.  p. 
1845  [12  Stat,  at  L.  1143]. 

With  Ecuador,  1872,  id.  p.  436  [18  SUt. 
at  L.  756]. 

With  Dominican  Republic,  1867,  id.  p. 
413    [15   Stot.   at  L.  473]. 

The  treaty  with  Japan  of  1886,  id.  p. 
1026,  contains  a  qualification  in  these 
words : 

"Art.  7.  Neither  of  the  contracting  par- 
ties shall  be  bound  to  deliver  up  its  own 
citizens  or  subjects  under  the  stipulations 
of  this  convention,  but  they  shall  have  the 
power  to  deliver  them  up,  if,  in  their  dis- 
cretion, it  be  deemed  proper  to  do  so." 
[24  SUt.  at  L.  1017]. 

The  conclusion  we  reach  is,  that  there  is 
no  principle  of  international  law  by  which 
citizens  are  excepted  out  of  an  agreement 
to  surrender  "persons,**  where  no  such  ex- 
ception is  made  in  the  treaty  itself.  Upon 
the  contrary,  the  word  "persons"  includes 
all  persons  when  not  qualified  as  it  is  in 
some  of  the  treaties  between  this  and  other 
nations.  That  this  country  has  made  such 
468]an  exception  in  some  of  *ita  conventions 
and  not  is  others  demonstrates  that  the  con- 
tracting parties  were  fully  aware  of  the 
consequences  unless  there  was  a  clause 
qualifying  the  word  "persons."  This  inter- 
pretation has  been  consistently  upheld  by 
the  United  States,  and  enforced  under  the 
Bfiveral  treaties  which  do  not  exempt  eiti- 
zi^ns.  That  Italy  has  not  conformed  to  this 
view,  and  the  effect  of  this  attitude,  will 
be  considered  later.  But  that  the  United 
ft7  Ii. 


States  has  always  construed  its  obligation 
as  embracing  its  citizens  is  illustrated  by 
the  action  of  the  executive  branch  of  the 
government  in  this  very  instance.  A  con- 
struction of  a  treaty  by  the  political  de- 
partment of  the  government,  while  not  con- 
clusive upon  a  court  called  upon  to 
construe  such  a  treaty  in  a  matter  involving 
personal  rights,  is  nevertheless  of  much 
weight. 

The  subject  is  summed  up  by  Mr.  John 
Bassett  Moore  in  his  work  on  Extradition, 
vol.  1,  p.  170,  §138,  where  he  says: 

"Tersons*  includes  citizens.  In  respect 
to  the  persons  to  be  surrendered,  the  extra- 
dition treaties  of  the  United  States  all  em- 
ploy the  general  term  'personB,*  or  'all  per- 
sons.' Hence,  where  no  express  exception  if 
made,  the  treaties  warrant  no  distinctions 
as  to  nationality.  Writing  on  the  general 
subject  of  the  extradition  treaties  of  the 
United  States  and  the  practice  thereunder, 
Mr.  Seward  said:  'In  some  of  the  United 
States'  extradition  treaties  it  is  stipulated 
that  the  citizens  or  subjects  of  the  parties 
shall  not  be  surrendered.  Where  there  is 
no  express  reservation  of  the  kind,  there 
would  not,  it  is  presumed,  be  any  hesitation 
in  giving  up  a  citizen  of  the  United  States 
to  be  tried  abroad.'  Such  has  been  the  uni- 
form and  unquestioned  practice  under  the 
treaty  with  Great  Britain  of  1842,  in  which 
the  term  'all  persons'  is  used." 

The  effect  of  yielding  to  the  interpreta- 
tion urged  by  Italy  would  have  brought 
about  most  serious  consequences  as  to 
otlier  treaties  then  in  force.  One  of  these  was 
the  extradition  treaty  with  Great  Britain, 
made  as  far  back  as  1843.  *Inas-[469 
much  as  under  the  law  of  that  country,  as 
of  this,  crimes  committed  by  their  citizens 
within  the  jurisdiction  of  another  country 
were  punishable  only  where  the  crime  was 
committed,  it  was  important  that  the 
Italian  interpretation  should  not  be  ac- 
cepted. 

4.  We  come  now  to  the  contention  that 
by  the  refusal  of  Italy  to  deliver  up  fugi- 
tives of  Italian  nationality,  the  treaty  has 
thereby  ceased  to  be  of  obligation  on  the 
United  States.  The  attitude  of  Italy  is  in- 
dicated by  its  Penal  Code  of  1900,  which 
forbids  the  extradition  of  citizens,  and  by 
the  denial  in  two  or  more  instances  to 
recognize  this  obligation  of  the  treaty  as 
extending  to  its  citizens. 

During  a  preliminary  correspondence 
between  the  Department  of  State  and  the 
Italian  Charg4  SAffaireM,  in  reference  to 
the  provisional  arrest  and  detention  of  tha 
appellant  under  articles  1  and  2  of  tha 
treaty,  aa  extended  by  article  2  of  the  addi- 
tional convention  of  1884,  Mr.  Knox,  tha 
then  Secretary  ol  Q»UXj^  ybsj^t^A.  **^'i^'«^« 
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ot  not  the  Department  U  in  nnderrtui^ 
th«t  by  ialttftting  eztrkditioa  prooeedlngi 
lor  the  turrender  of  thit  AmerlcAD  dtiwi 
uouMd  of  oominittiiig  murder  lit  Italy 
your  goremment  wlahe*  to  be  nnderitooc 
am  nuTendering  Iti  view  heretolore  enter 
talned,  Bud  •«  being  now  willing  to  adopi 
am  to  nuea  which  may  hereafter  arUe  be 
tween  the  two  govemmenta,  the  Tlew  thai 
the  extradition  treatlei  of  ISSS,  1869  []( 
Stat,  at  L.  TOT],  and  1884,  between  thi 
United  Bt«Ui  and  It^Iy,  require  the  tnr 
render  by  each  government,  of  any  and  al 
peiaoua,  IrreapectWe  of  the  nationality 
who,  having  tieen  eonvleted  for  or  ohargec 
with,  eommiuion  of  any  of  the  erimei 
■peeifled  In  the  treaty,  within  the  jnriidio 
tion  of  one  of  the  contracting  partiea 
■hall  teek  an  aaylum  or  be  found  within  tlu 
territory  of  the  other;  and  further  au^ 
•peciflcallj  to  inquire  whether  the  govern- 
ment  of  Italy  now  propose*  ■•  to  all  caaei 
ariiing  in  the  future,  to  deliver  to  the  gov' 
frnment  of  the  United  States,  under  and  ii 
4T0}Bccordanee  with  'the  treaty  proviaione 
thoae  Italian  aubjeeta  who,  oommitting 
Crimea  in  the  United  State*,  take  refuge  ii) 
lUly." 

The  reply  to  thia  waa  aa  followa: 

"July  1,  1910. 

*Vt.  Secretary  ft  State:  By  telegram  ol 
June  24,  laat,  yonr  Excellency  inquired 
whether,  in  instituting  extradition  proceed' 
Inga  in  the  caae  of  Porter  Charlton,  whd 
eonfeued  having  committed  murder  a< 
Moltraaio,  the  King's  government  intended 
to  depart  from  the  rule,  heretofore  ob- 
served, not  to  aurrender  its  own  subjeeta, 
and  whether  it  was  to  be  inferred  that 
Italiana  guilty  of  an  offense  committed  on 
American  territory,  who  should  take  refuge 
in  Italy,  should  hereafter  be  delivered  with- 
out fail  to  the  American  government. 

"^  now  have  the  honor  to  inform  you 
Excellency  that  the  King's  government  can- 
not depart  from  the  principle  established 
by  our  law,  that  our  nationals  cannot  be 
surrendered  to  foreign  power*.  Further- 
more, this  principle  doe*  not  OMiflict  with 
tbe  proviaiona  of  the  extradition  conven- 
tion. Indeed,  it  aeema  logical  that  ao  far 
as  parity  in  the  matter  of  extraditing  their 
reapective  citiiena  or  aubjeeta  is  ooncerned, 
aMh  party  abould,  In  the  absence  vS  specific 
provisions  in  the  convention  itaelf,  be  guided 
by  the  spirit  of  its  own  l^alation. 

"The  Italian  law  does  not  consent  to  the 
■xtradition  of  nationals,  but  the  Italian 
aaorts  are  competent  to  try,  on  the  requwt 
of  a  foreign  government,  their  nationals 
wh»  may  have  oommitted  offenses  on  that 
foremment'a  territory. 
'OminriwlBe,  tbf  |pw*  Of  the  United 
<M4 


State*,  by  not  permitting  loeal  tribtmal*  to 
try  American  dtUen*  for  offense*  eoBBtt- 
ted  abroad,  seem  to  admit  of  thdr  bai^ 
extradited.  Otherwise  ao  offender  WMll^ 
under  tha  i^a  of  the  law  itaeU,  •«»?•  tb* 
puniahment  he  deaervea. 

"1  have  the  honor  to  inform  your  Exm)- 
leney  that  the  requisite  extradition  paptn 
in  the  ease  of  Porter  Charlton  ■wUl[4Tl 
be  forwarded  to  me  without  delay,  and  la 
the  meanwhil*  I  beg  yon  kindly  to  eaiue  tb* 
prisoner   to  be   held  in   provisional  dete»- 

On  Jvly  ea,  1910,  the  following  ema- 
mnnicaUon  waa  addreaaed  to  tha  Secretary 
of  State,  and  was  received  on  July  30,  IBIO: 

"Mr.  Secretary  of  State:  Referring  to 
previous  eommmiieationa,  and  in  aeeord- 
anee  with  the  prorislons  of  article  5  of  th* 
extradition  convention  of  Hareh  23,  IBtS,  I 
have  the  honor  to  lay  before  your  Exeelltocy 
a  formal  requeat  for  the  extradition  at 
Porter  Charlton,  who  haa  confessed  tb* 
crime  of  murder  committed  on  the  peraoa 
of  hia  own  wife  at  Uoltrssio,  Como,  whieh 
crime  is  specified  in  article  8,  1 1,  of  tb* 
said  conventioo. 

'^onr  Excellency  baa  already  ban  ao 
good  aa  to  forward  to  me,  in  note  No.  i64 
of  June  28  laat,  the  preliminary  eertiflcata 
of  arrest  provided  by  article  2  of  the  addi- 
tional convention  of  June  11,  1884,  with  a 
view  to  the  proviaional  arrest  of  the  abow 
named  accused. 

"In  support  of  thl*  request,  I  hav*  tb* 
honor  to  transmit  herewith  to  your  Ex- 
cellency the  record  of  proceedings  aondneted 
by  the  court  of  Como  In  tbe  case  of  th* 
aforeanid  murder.  The  paper*  are  regu- 
larly vis«d  by  the  Embassy  of  tbe  United 
States  at  Rome. 

"Awaiting  the  Federal  Srarranf  and  tb* 
kind  retnrn  of  the  inclosed  papers  for  sub- 
mission to  the  competent  court,  I  avail  my- 
self of  this  opportunity  to  renew  to  yow 
Excellency,  together  with  my  thank*  In  ad- 
vance, the  assurance  of  my  highest  eon* 
sideration." 

To  tbis  the  Secretary  of  State,  after  tb* 
Bondusion  of  tbe  hearing  before  Jndg* 
Blair,  and  the  receipt  by  the  Department 
of  hia  Judgment  and  the  evidenoe  prodneed 
before  him,  replied  aa  followsi 

Waahington,  December  10,  1901. 

"Ebicelleney :  In  compliance  with  tte 
request  made  by  your  Embassy  in  It*  not*  at 
Inly  28  last,  and  in  porauanee  *of  eadst-[4T2 
ing  treaty  stlpulationa  between  tha  United 
State*  and  lUIy,  I  have  tbe  honor  to  In- 
slose  a  warrant  of  surrender  In  tha  ens* 
)f  Porter  Charlton,  charged  with  ndrdw, 
wmmitted  within  the  Jnrladletlon  «f  tb* 
Kingdom  of  Italy,  and  exMulned  sad  mm- 
Mt  V.  9. 


IMl                                         GBASLTON  v.  KXU.T.  «7t-474 

nlttad    tor    mrroider    I7    the    Hononbli  Upon  thii  mibjMit  Vattel,  Naticnu,  ■4SB, 

Johs  A.  BUir,  jndge  of  th«  conrt  of  com  Mja: 

men  plasa  In  kud  tor  the  countf  of  Hud  "When  the  treaty  ol  peace  U  Tio1&t«d  by 

ton,  in  the  itate  of  New  Jertey.  one  of  the  coDtraeting  pertiea,  the  otlitr  has 

"Accept,   Excellency,    the   renewed    aeaur  the   option    of   either   declaring  the  trea^ 

■MM  of  nj  highest  oomide ration."  null  and  void,  or  allowing  it  itill  to  anb- 

Tha  atUtude  of  the  Italian  govemment  aiet;  for  a  contract  which  eontaina  reoipro- 

Indioated  bj  profTering  thU  reqneat  for  ex  eal  engagenieDta  cannot  be  binding  on  Urn 

tradition  "in  accordance  with  article  S  01  *ith  respect  to  the  party  who,  on  hia  aide, 

tiw  treaty  ef  1868,"  ia,  aa  ahown  by  thi  paye  no  regard  to  the  lame  contract.    But, 

eonunnnicaition  ot  July  lit,  aet  ont  above  if  he  ehooaea  not  to  come  to  a  rupture,  the 

mbatontially  thii, —  treaty   remaina  valid  and  obligatory." 

Flrat.  That    erimea    oommltted    by    at  Grotiua  laya   (bk.  3,  chap.  20,  138): 

American    in    a   foreign    country    were    nol  "It  la  honourable  and  laudable  to  maln- 

jniticiable  in  the  United  Statea,  and  mnat  tain  a  peace,  even  after  it  haa  been  violatad 

therefore  go  unpunished  unleu  the  accuseij  by  the  other  party;  aa  Scipio  did,  after  the 

be   delivered    to   the  country   wherein   tht  many  treacheroue  acta  of  the  Carthaginiana. 

erima  wa*  committed  lor  trial  For  no  one  can  releaee  himaelt  from  an  ob- 

Becond.  Such    waa    not    the    ease     witl:  ligation  by  acting  contrary  to  hia  engage- 

Italy,  since,  under  the  laws  of  Italy,  erimei  menta.    And  though  it  may  be  further  aaid 

eominltted  by  ita  snbjeeta  in  foreign  landi  that  the  peace  is  broken  by  such  an  aet,  yet 

war*  Justiciable  in  Italy.  the  breach  ought  to  be  taken  in  favour  of 

Third.  That    aa     a    consequence    of    the  the  innocent  party,  if  he  thinks  proper  to 

diSerene*  in  the  municipal  lew,  "it  waa  log-  avail  himaelf  of  it." 

ieal  tliat  so  far  as  pari^  in  the  matter  of  *In    S    Moore's    International    Law[4T4 

aztradlting  their  respective  eitiieus  or  sub-  I>igest,  page  366,  it  is  said: 

jaeta   ia  ooneemed,   each   party  should,   in  "A  treaty  ia  primarily  a  compact  between 

the   abseace   of   speciflo   provisions   tn   th«  independent   uationi,   and  depends  for   the 

convention   itself,    be  guided   by   the   spirit  enforcement  of  its  provisions  on  the  honor 

of  ita  own  l^slation."  and  the  interests  of  the  governments  which 

This  adherence  to  a  view  of  the  obliga-  are  parties  to  it.     If  these  fail,  ita  infrao- 

tion  of  the  treaty  as  not  requiring  one  coun-  tlon   becomea   the   subject   of   international 

try  to  lurrender  ita  nationals  while  it  did  reclamation    and    negotiation,     which    may 

the   other    presented    a   situation    in    which  lead   to    war   to   enforce   them.      With   this 

the  United   States  might  do  either  ot  two  judicial  tribunals  have  nothing  to  do." 

things;   namely,  abandon  its  own  interpre-  In   the  case  of   Re  Thomas,    IS    Blatchf. 

tatlon  of  the  word  "persons"  as  including  370,    Fed.    Caa.    No.     13,887,     Mr.    Juatics 

citizens,   or   adhere  to   its  own    interprets-  Blatchford   (then  district  judge)  said; 

tion  and  surrender  the  appellant,  although  "Indeed,  it  is  difficult  to  see  how  such  a 

4TS)the   obligation  had,   *as  to  nationals,  treaty    as    that   between    Bavaria    and    the 

ceased  to  be  reciprocal.     The  United  Statea  United  States  can  be  abrogated  by  the  ae- 

eonld  not  yield  its  own  interpretatioacrf  the  tion  of  Bavaria  alone,  without  the  consent 

treaty,  since  that  would  have  had  the  most  "'  t*""   United  SUtes.     Where  a  treaty  is 

serious  consequence  on  five  other  treaties  in  "iolated  hy  one  ot  the  contracting  partiea, 

which  the  word  "persona"  had  been  used  in  it   f'*^   *!<"«    *'th    the    Injured    party   to 

iU  ordinary  meaning,  aa  Including  all  per-  pronounce  it  broken,  the  treaty  being,   in 

eoiu,    and,   therefore,   not   exempting   eitl-  "wch  case,  not  absolutely  void,  but  voidable, 

sens.    If  the  attitude  of  Italy  was,  as  eon-  »*  ^^'  election  of  the  injured  party,  who 

tended,  a  violation  of  the  obligation  of  the  <^J  "»''«  o'  "«»'*  U**  infraction  commit- 

treaty,  which,  in   InUmational  law,  would  ^-   "    ™7    *«»"°^    •    J""    "*!«'«««>, 

have  juatifled  the  Unit«i  States  in  denounc-  '}'     t«aty     remam.ng     obligatory     if    ha 

ing  the  treaty  as   no  longer  obligato.y,   it  ^f^^-Wt  to  come  to  a  rupture. 

jii       ^       i        •■     .1     1.         it  i     ■  _L      Ti  to    *he   case   of   Terhnden  v.    Ames,    184 

^  ,,  »!.^r!         L??'*J.     .    r^-    ,  ^-  B-  270,  286,  46  L.  *d.  634.  844,  22  Sup. 

tha  United  SUte.  elected  not  to  declare  iU  -.^  j^^^    ^„    12  ^^    Crim.  Rep.  424,  the 

abrogation,  or  come  to  a  rupture,  the  treaty  ju^ti^n    ^„    presented    whether    a   trea^ 

would  remain  in  loree.     It  was  only  void-  ,„    ,    [gg^i    obligation    if    the    state    with 

Me.  not  void;   and   if  the  United  States  „hom  it  was  made  waa  without  power  to 

shouU  prefer,  it  might  waive  any  breach  ^ny  out  IU  obligation.    This  court  quoted 

which,  tn  its  judgment,  had  occurred,  and  with    approval    the    language    of    Jnatios 

eonform  to  its  own  obligation  as  if  there  Slatchford,  set  out  above,  and  said : 

had  been  no  such  brSMh.     I  Ken^  Com.  p.  "And    without    oonsldering    whether    «• 

ITS.  ^Ingnlshed  treailea  «a&  Ift  Y«a«L'««<^\fl  >*da^ 

ki  u  rid.  v»* 


474-476                   SUPREUX  COURT  OF  THE  UNITED  STATES.  Oor.  I^M, 

oonMnt  under  our   ConBtitutioti,  we  think  logic  or  Uw,  regard  onnelveB  u  frM  Ir^m, 

that  on  the  queation,  whether  thii  treetj  the  obligation  of  earrendering  onr  cIUmb^ 

hM    erer    been    terminated,    goremmeutal  we  laboring  nnder  no  inch  legal  inliiUtioB 

Mtlon    in   reapect  to    it   mu«t  be   r^arded  regarding  Mirrender  ae  operates  againrt  the 

■■  of  controlling  importance."  government  of  lUly.     Therefore,  ainee  n- 

That  the  political  branch  of  the  govern-  t'«ditLon   treatie.   need    not   be   reeiprooa^ 

iMnt   recognize,   the   treaty   obligation   u  "'f  ""  *''1„"T)*='  "'  *^.*  •'>™"*«««  •< 

,     *    .        ,,         ,,    ,,        ..       .    ...  citizeni,  it  would  eeem  entirely  iound  to  coo- 

■tin  eiiitmgi.  evidenced  by  ^«ition  in  thu  „j„  ^^^^^  „  b^i  t„  .urrender  oor 

eue.  In  the  memorandum  giving  the  rea«oni  eitlaen.  to  Italy,  even  though  Italy  ihonU 

47»]-of  the  Department  of  StaU  for  de-  „„t,   by^ea^f'of   the   ^iZ' HS 

termining  to  Burrender  the  appellant,  aftei  ^^i^j^  i„  be  ^i,  to  nrrendar  Ite  eiU- 

■tatlng  the  diSerenee  between  the  two  gov-  ^^^  to  lu  " 

wnmenU  aa  to  the  interpwUtion  of  thU  3^   Bbtiontlve  Department  having  thM 

fllHM  of  the  treaty,  Mr.  Secretary  Knoi  j^t^  ^^  ^i„  „y  ^^^  to  free  lt*df  frtw 

.„                                       .„.,.,  the  obligation  to  deliver  up  fta  own  dti«Ba, 

"The  queation  i*  now  lor  the  flrat  tim.  ^^  [,  ^i,^     ,^i„  j^^^  ^^  ^hU  court  to  recof 

preK!i>t«d  as  to  whether  or  not  the  United  ,^   the   obligation   to   lurrender   tba   nip- 

State*  u  under  obligation  nnder  trea^  to  jj^j  „  ^^  Impoied  by  the  treaty  aa  the 

mrrender  to  Italy  for  trial  and  puniahmeni  ,up,ana  j,,  q,  the  laud,  aod  m  affordiag 

elUaena  of  the  United  Btatee  fugitive  from  ,„thority  for  the  warrant  of  artrtdition. 

tke  Justice  of   Italy,   notwithstanding   the  joagm^t  afDrmed. 
interpretation  placed    upon  the    treaty  by 

Italy  with  reference  to  Italian  lubjects.   In  _^^^ 
this  eonnectioD  it  should  be  observed  that 

the  United  Stat«,  although  «  stated  above,  ^j^T  OF  PADUOAH.  Kratueky,  App^ 

consistently  contending  that  the  lUlian  in-  ,  '                 "     "^ 

tvpreUUon  was  not  the  proper  one,  hss  not  g^g^   TENNESSEE    TELEPHONE    COM- 

beated  the  Italian  praetice  as  a  breach  of  PANY 
the  treaty  obligation  neeeeaarlly  requiring 

abrogation,  has  not  abrogated  the  treaty,  01  (See  S.  0.  Reporter's  ed.  4TS-«8a.) 
taken  any  step  looking  thereto,  and  has,  on 

the  contiary,  coMtantly  regarded  tiie  treaty  i-p.^  _  flnal  decree. 

■■  in  full  force  and  effect,  and  has  answered  ^  decree  enjoining  a  municipality  tnm 

the   obligation!    impoied    thereby,    and    has  interfering  with    the    operation   of   a    tale- 

■nvoked    the     rights    therein    granted.      It  phone    franchise    until    such    municipality 

should,    moreover,    be    observed    that    even  shall  put  in  force  an  ordinance  carrying  cut 

though    the   action   of   the   Italian    govern-  »  compromise  agreement  between  it  and  tha 

ment  be  regarded  as  a  breach  of  the  treaty,  *f''P''??V.""?J''^:  ^^t  /*"^    *^'^'^ 

^  treaty  is  hindin,  -til  *brogated^  and  ropl»p:l;;ii?iS  0^^  p^Vlt^ 

tberefore   the    treaty    not   having   been    ab-  j^  „^^i      „,  S^,  to  ^ket  tl£  agieed-upon 

rogated,  its  provisions  are  operative  against  ordinanoe,  the  court  reserve*  the  right  a^ 

■a.  power  to  make  any  orden  needful  to  enfore* 

The  question  would  therefore  appear  to  the  injunction,  or  to  meet  any  emergency 

nduce  Iteelf  to  one  of  interpreUtion  of  the  that  may  arise  out  of  an  attempt  to  e«er- 

meaning  of  the  treaty,  Uie  government  of  ^iie  the  option,— U  not  «nal  for  the  purpose 

the  United  SUtes  being  now   for  the  first  f^^^l^i  „^  ^  ^  «^  «id  »t«,  L  C 

time  called  upon  to  declare  whether  it  re-  in  Digest  8ap.  Ct.  IBOS.] 
gards  the  treaty  as  obliging  it  to  surrender 

its  citizens  to  Italy,  notwithstanding  Italy  [No.  240.] 
kaa  not  and  insists  it  cannot  surrender  its 

dticens  to  us.     It  should  be  observed,  in  Argued  April  «,  191».    Decided  Jnm  U, 

the  first  place,   that  we   have   always   in-  I^IS- 
listed  not  only  with  reference  to  the  Italian 

•rtradition   treaty,    but   with    reference   to  A  PPEAL  from  the  Circuit  Court  of  tka 

the    other    extradition     treaties    similarly  i^   United  States  for  the  Western  District 

phrased,   that  the  word   'persons'   includes  of  Kentucky  to  review  a  decree  enjoining 

•ItinnB.    Wo  are  therefore  committed  to  that  ■  mnnicipalitr  from   interfering  with  tU 

4T*]interpreUtion.  The  fact  that  'we  hnvo  operation   of   a   teleph<»e   franchise   until 

for  reasons  already  given  ceased  generally  inoh  municipally  shall  put  in  fores  an  or- 

to  make  reqnieition  upon  the  government  KOT..-A.  to  final  judpnent.  for  purposes 

of  lUly  for  the  mrrender  of  Italian  sub-  ^,  ^view-see  notes  to  Qibbons  v.  bgS^ 

Jeets  under  the  treaty  would  not  require  L.  ed.  U.  B,  302;  Schloaser  t,  Hmphill,  4t 

of  aeceaity  tbtt  we  should,  ■•  a  mAtter  <4  L.  ed.  U.  S.  1001. 

M»»*  •»•  V.  a. 


1911.  PAOUOAB  V.  EAST  TENHE6SB&  TELIPH.  Oa  €11,  4» 

dinuca  carrying  out  a  eompromise  agrM     appeal  wu  taken,  and  baa  mo*sd  that  tha 
ment  between  it  and  the  telephone  companj     appeal   be  dicmisBed  a*   prematura. 

~ jjj^  motion  must  be  granted. 

From  tbe  bill  it  appears  that  a  contro- 

wtny  had  ariaen  concerning  tbe  l^alt^  of 

the  nature  of  an  annual  rental 


Ur.   famea  0«inpbell,   Jr.,  argued  thi 


eanj,  and  Med  a  brief  for  »PI»ll«iti    .  for  tbe  pririlege  ol  maintaining  upon  tbe 

The  ah.ef  teat  of  the  flnahty  of  tie  judg  .j,^^   ^^   ^^   ,ticb    had   teen   placed 

ment  ia  that  auob  judgment  muat  baTC  beei  jhere   by    "permiB»ion"    of   tbe    city,    many 

rotdaiwl  after  a  trial  of  the  caee  upon  it  y^„  i^„,_  ^^  ,,^  aa  to  the  character 

merita,  and  the  nghU  of  tbe  re.pecti»e  liti  „j    duration   of    tbe   "permiaiion"   under 

ganta  adjudicated  according  to  the  merit.  „^;^^  „,,  uiephone  company,  or  iU  prede- 

of  tbe  eaae,  «.  that  no  further  adjudicatio.  ^,^^^    ^,^      1,^    ^^    maintained    tbe 

of  roeh  righte   le  necewary.     We  do  noi  p^,^  ^^  ,i,^             the  etreet.  for  the 

nnderatand  tbe  law  to  he  that  the  judgment  conduct  of  a  telephone  lyitem.    It  ahK.  ap- 

to  b«  final,  muat  completely  and  abeolutetj  p„,^  ,^„  tj,,  bill  and  ite  exbibita  that, 

wind  up  tbe  eaae  h  that  no  further  orden  j^,  ti,e  purpoae  of  eettling  every  queation 

or  atepe  are  neeeaiary-  to  be  taken.  ^j  ^^^e,  an  agreement  wae  made  betwe«i 

Providence   Kubber   Co.   T.   Goodyear,   <  (^e  parties,  whereby  tbe  Urma  of  a  new  or- 

Wall.  IBB,  18  L.  ed.  7M;  Forgay  t.  Crairad  dinance  were  aettled  upon,  under  wbleh  or- 

e  How.  fi08,  12  L.  ed.  406;  Becte  t.  Ruaiell  dinanee  the  telephone  company  waa  to  pur- 

19  How.  283,  18  L.  ed.  068;  Grant  v.  Ph<a  chase  a  francbiie  at  public  sale,  if  "ittlTS 

dU  Mut  L.  Ina  Co.  IM  U.  8.  428,  87  L.  ed  ,i,ould  he  the  highest  bidder,  the  term*  of 

887,  1  Bop.  Ct  Rep.  414;  St  Louis,  I.  M.  A  „i,ie),  gfaould   be  according  to  those  arranged 

a  B.  Co.  v.  Boutheni  Exp.  Ca  108  U.  8.  24,  between   tbe   city  and  the  company,  which 

27  L.  ed.  838,  2  Sup.  CL  Hep.  6;  Winthrof  t^nna  were  to  he  enacted  Into  an  ordinaao* 

Iron  Co.  T.  Meeker,  109  U.  S.  180,  27  L.  ed.  by  the  council.    The  company  upon  its  part 

898,  S  Bup.  Ct.  Hep.  Ill;  Thomson  i.  Dean  ,^eed  to  pay  to  the  city  in  full  settlement 

(Deaa  v.  Nelson)    7  Wall.  344,  19  L.  ed.  at  the  controversy  as  to  the  polo  reataU 

94i  Tattle  T.  Claflin,  13  C.  C.  A.  281,  2(  which   bad  been   imposed  and   of   all  other 

U.  8.  App.  678.  60  Fed.  7.  questions,  a  cerUin  sum,  and  to  dismiaa  it« 

Uesara.    A.    Y.    Martin,   H.    8.   Corbett,  litigation  ooneeming  the  aame.     The  eom- 

Jamw  Ctanpbell,  Jr.,  and  W.  F.  Bradehaw,  P*ny  made  the  payment  and  it  was  aeeept- 

Jr.,  also  filed  a  brief  for  appellant  od  by  the  city.     An  ordinance  was  there- 

„     _                            .                    ...  upon  paased,  which  granted  to  the  company 

Mr.  WUllam  I^  O^betTT  arguad  the  j^,  ri^tto  maintain  it.  polM  and  Jriri 

•auiie.  and.  w  tb  Mr.  Hunt  Ohlpley.  filed  a  „p^„  »,  ,^^^  ,^  ^  term  of  twenty  year., 

brief  for  appelleei  ^nj  imposed  conditions  aa  to  tbe  maximum 

TWb  appeal  U  not  from  a  final  decree.  ,1,,,^^  ,„  telephone  serrice  which  the  com- 

JoDes  T.   Craig    (Barker  t.   Craig)    127  ^       claims  wers  radicMy  differwt  from 

V.  8.  £13,  S2  L.  ed.  147,  8  Sup.  Ct  Rep.  \^^  „^^   ^   j^   ^,^  «p«.,   and 

1176;  Haseltlne  t.  Central  Nat  Bank.  183  ^ich,  the  bill  aver.,  were  so  unreaaonably 

U.fi.l80,40L.ed.ll8,22  8np.CtRep.60i  k,,  „  to  prevent  a  profitable  conduct  of 

Lea  V.  Kelly,  15  Pet  213,  10  L  ed.  71S;  it,  bualneaa    For  thia  reason  it  refused  to 

Martinet  t.  International   Bkg.   Corp.  220  ^x^pt  the  ordinance,  and  reverted  to   ita 

U.  a  228,  W  L.  ed.  443,  31  Bup.  Ct.  Rep.  ,rigiB,i  rights  under  the  permission  here- 

408;   Boatwlek  t.  Brlnkerboff,  100  U.  B.  8,  ^^g„   referred   to,    and   snob   other    righta 

27  U  ed.  78,  1  Bup.  Ct.  Rep.  IS;  Clark  v.  ^   h^d   rMulted    from   its  long  occupatiw 

Saasas  dtj,  178  U.  B.  334.  43  U  ad.  467,  ,f  the  straeU  with  iU  poles  and  wire*  with 

19  Bup.  01  Rep.  207;  Misaouri  A  K.  L  R.  ;he   acqnieacenoe   of   tbe  city.     Thereupoa, 

Co.  V.  OUthe,  222  U.  B.  18S,  SO  L.  ed.  1S6,  ;he  city  council  paMed  certain  ordinanesa 

88  Bnp.  Ct  Rep.  40.  md   resolutions   and   gave   certain   notlMS 

Ths  decree  not  being  final,  this  eourt  is  vhieh   the  hill   claims  constituted   an   im- 

withont  Jnrladiction   lo  entertain   tbe   ep-  lairment   of   tbe   company's   contract  and 

peal.  iroperty  rights   In  the  streets,  in  oontra- 

Cantar  v.  American  Ins.  Co.  3  Pst  319,  ■entlon   of   the   contract   and   due   proceaa 

7  L.  ed.  692;  Bed»e  v.  Russell,  19  How.  883-  lausea  of  tbe  Constitution  of  the  Unltad 

887,  IS  L.  ed.  668-670;   United  Statea  v.  states.    A  temporary  injunction  waa  granf- 

Glranlt,  11  How.  32,  18  L.  ed.  B92.  a  againat  any  action  by  the  city  interter- 

Img  with  tbe  continuance  of  the  company^ 
polea  and  wires  npon  the  streets  and  tha 
conduct  of  its  business  aa  it  had  thereto 
fore  been  carried  on. 

CBS  luaiity  oi  uie  oeoree  irom  wnion  tnu  The  olty  MiBwei«A,  &eiq\iut,  \-ti. 
«I  li.  ad. 
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tliat  it  had  entered  into  any  euch  agree- 
ment as  charged,  and  alao  ita  authority  to 
make  raeh  an  agreement.  It  admitted  the 
receipt  of  the  payment  aa  charged  and  ten- 
dered ite  return,  with  interest.  Upon  a 
47 tjiinal  hearing  the  contention  of  the  *tele- 
phone  company  was  upheld.  That  part  of 
the  judgment  appealed  from  is  in  these 
words: 

"And   the   defendant,   city   of   Paducah, 
having,  as  shown  by  Uie  record,  failed  to 
carry  out  the  agreement  of  compromise  en- 
tered into  between  it  and  the  complainant, 
though  receiving  parts  of  the  proceeds  of 
said  compromise,  the  said  city  of  Paducah, 
ita  officers,  agents,  employees,  and  all  other 
persons,  are  hereby  enjoined  and  restrained 
from   interfering  with  or  obstructing  the 
complainant  in  operating  a  telephone  ex- 
change in  said  city,  and  in  connection  there- 
with  erecting    poles   and    stringing   wires 
thereon  until  the  defendant  city  shall  duly 
enaet  and  put  into  force  an  ordinance  in 
the  exact  form  and  of  the  exact  substance 
agreed  upon   between   the   parties,  -as   set 
forth  in  the  bill  of  complaint,  and  also  un- 
tily   under   such   ordinance,    the    franchise 
therein  referred  to  has  been  fairly  and  in 
good  faith  offered  at  public  sale,  and  has 
fairly  and  in  good  faith  been  sold  in  the 
way  therein  provided  for;  but  nothing  here- 
in shall  be  deemed  or  taken  to  interfere 
vrith  the  power  of  the  defendant,  city  of 
Paducah,  in  all  reasonable  and  proper  ways 
to  regulate  such  setting  of  poles  and  string- 
ing of  wires  in  the  legitimate  exercise  of 
the  police  power  of  said  city  as  affecting 
said  telephone  exchange  and  its  appliances, 
nor  shall  anything  herein  be  construed  as 
prohibiting  the  said  city  from  making  rates 
for    telephone    service    lower    than    those 
named  in  said  ordinance,  if  it  shall  here- 
after result  that  said  rates  yield  to  the 
complainant,  or  any  other  person  who  may 
purchase  the  franchise  at  the  sale  made 
pursuant  to  such  ordinance,  more  than  a 
fair  return  upon  the  reasonable  value  of 
the  property  at  the  time  it  is  being  used. 
It  is  the  intention  of  this  judgment  to  give 
to  the  city  of  Paducah  the  option  of  per- 
mitting the  present  status  to  remain  per- 
petually, or  else  to  enact  the  agreed-upon 
ordinance  and  fairly  to  put  it  into  force, 
and  the  court  now  reserves  the  right  and  the 
power  to  make  any  orders  that  may  be  need- 
480]ful  not  only  *to  enforce  the  injunction, 
Imt  also  to  meet  any  emergency  that  may 
arise  should  the  city,  in  the  exercise  of  such 
option,  enact  and  put  into  force  the  ordi- 
nance referred  to;  and  the  caae  ia  held  open 
for  theae  purposes." 
Thereupon   the  city,   without  exereisiag 
itt  aptioM  or  making  any  declaratiom  el  %\ 
MSSS 


purpose  not  to  enact  the  ordiDaae^  aj^ 
pealed. 

No  time  within  which  the  city  was  ta 
elect  to  puss  the  ordinance,  carrying  out 
the  contract,  which  the  eourt  held  it  had 
made   with    the    telephone    company,   was 
fixed  by  the  decree.    If  that  had  been  dona^ 
the  mere  failure  to  take  action  within  that 
time  might  well  be  held  aa  a  oonduaive 
rejection  of  the  option  to  carry  out  the 
agreement,  and  would  have  the  effect  of 
making   final   the  decree   maintaining  the 
pre-contract  atatua.     Tuttle  v.  Claflin,  13 
G.  G.  A.  281,  26  U.  8.  App.  678,  66  Fed.  7. 
Thia  decree  on  ita  face  ia  not  final,  and  the 
teat  of  finality  for  the  purpoaea  of  review 
by  thia  court  by  appeal  ia  the  face  of  the 
decree  appealed  fromi    If  the  city  had  elect- 
ed to  carry  out   ita  agreement,  and  had 
pasaed   an   ordinance   in   auppoaed   accord 
with  the  decree,  it  muat  be  accepted  by  the 
court  aa  a  compliance.    Judge  Evana  fore- 
aaw  that  there  might  ariae  many  queationa 
out  of  an  attempt  to  exerciae  the  option, 
and  therefore  reaerved  power  to  deal  with 
them  when  they  ahould  ariae.     An  affirm- 
ance of  the  decree  by  this  court  would  re- 
quire that  the  cause  be  remanded  for  fur- 
ther proceedings  to  make  the  decree  finaL 
The  right  to  elect  will  remain  open,  and, 
until  exercised  or  renounced  by  the  city, 
will  leave  both  parties  in  a  state  of  sus- 
pension as  to  their  rights  and  duties  until 
further  action  is  had.     Such  a  decree^  be- 
ing interlocutory,  is  not  final  for  the  pur- 
poses of  appeal.    Grant  v.  Phcsnix  Hut.  Ins. 
Go.  106  U.  8.  420,  27  L.  ed.  237,  1  Sup.  Gt 
Rep.  414;  Jones  v.  Graig  (Barker  v.  (hmig) 
127  U.  8.  213,  32  L.  ed.  147,  8  Sup.  Gt  B^ 
1176. 

This  appeal  must  be  dismiaaed  aa  pre- 
mature, and  the  cauae  remanded  for  further 
proceedinga. 
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V. 

JAMES    F.    BENEDIGT,   Treaaurer,   ete, 

etaL 

(See  S.  G.  Reporter'a  ed.  481-488.) 

Equity  ~  objectioii    to    jnrladiccioii  -* 

adequate  legal  remedy. 

1.  The  objection  made  by  demurrer  and 
later  by  the  answer  to  the  bill,  that  a  plain, 
adequate,  and  complete  remedy  may  be  had 

Note. — Aa  to  what  remedy  at  law  will 
prevent  remedy  in  equity^ — aee  note  to  T^ltr 
V.  Savage,  36  L.  ed.  u.  S.  83. 

Aa  to  injunction  againat  illegal  tazatioB — 
aee  notes  to  Dowa  v.  Ghicago,  80  L.  ed.  U.  8. 
66;  and  Ogden  Gity  v.  Armatroog;  42  U  ad. 

ttt  U.  ft. 


191t.  BSSQXBL  BSWIKG  ICAOH.  00.  t.  BSNEDIOI. 

•ft  Uw,  is,  If  wen  founded,  m  aTailable  to  Mutual  VideUty  Oa  18S  Ted.  518;  United 

the  defendmnti  in  the  eirenit  eonrt  of  ap-  SUtee  L.  Ine.  Oo.  t.  Cable,  89  a  0.  A.  864, 

peeJa  to  prerent  adeem  against  them  there  gg  Fed.  7W;  Yonley  t.  Lareiider,  21  WWL 

f!L;  J3L  ^^^iJS^i.  ^  m  dh^^  2^«.  ^^^'  W«;  Shemeld  Purnaoe  Oow  t. 

^••Spfcf  iScSJ  "^  "''**'^'  ^  ^  *"  ^^^^  Withorow,  149  U.  8.  574.  579,  37  U  ed.  853, 

Bqnity  —  remedj  at  law  —  enjotniiic  11-  856,  13  Sup.  Ct  B^.  936. 

legal  taxea.  It  ia  not  enou|^  that  there  may  be  a 

t.  A  foreign  oorporation  eaanot  maintain  legal  rwnedy  in  a  etate  tribunal 

a  suit  Li  equity  In  the  Federal  eourte  to  Brun  ▼.  l£ann,  12  L.RJL(NA)   154,  80 

SSi^^coiTrSS^whi^  ASS^^Z  g- 2-  ^  ?'•  "i  ,?f^  ''!^ o^*?^, ^;  * 

^  ISid  iSlSd  without  ncS^w^^  I'J'^^^  ^'  ^'^^'''"^  97  a  a  A.  1,  173 

under  the  Oolorado  law,  the  eompany  eould  '^^d.  456. 

have  reooTered  back  from  the  oounty  the  The  question  of  equity  jurisdietion,   if 

money  eo  paid  if  tbm  taxes  were  iUegaL  raised  by  the  '^lea»*  was  not  passed  upon 

1$08.1           ^^        -•           ^           ,r-  waived,  and  (b)  cannot  be  renTed  hy  the 

respondents  in  the  appellate  eourt  on  the 

[No.  889.]  oomplainanf  s  appeaL 

Simkins,  Fed.  £q.  Suit,  p.  81;  Warmath 

Argued  May  5,  1918.    Deeided  June  9, 1913.  ▼.  O'Daniel,  16  LJLA.(NJ3.)  414, 86  0.  a  A. 

277,  159  Fed.  87;  FolU  ▼.  St.  LouU  kS.T. 

APPSAL  from  the  United  States  Cireuit  R.  Oo.  8  0.  C  A.  641,  19  U.  &  App.  576,  60 

Court  of  Appeals  for  the  Eighth  Oir-  Fed.  816;  Less  ▼.  English,  29  C.  a  A.  275, 

suit  to  reriew  a  decree  which  affirmed  a  de-  66  U.  S.  App.  16,  85  Fed.  471;  Intema- 

eree  of  the  Oireuit  Oourt  for  the  District  tional  Trust  Oo.  ▼.  Norwich  Union  F.  Ins. 

<rf  Colorado,  dismissing  the  bill  in  a  suit  to  Soc  17  0.  0.  A.  608,  36  U.  S.  App.  277,  71 

enjoin  the  coUeetion  of  taxes.    Affirmed.  Fed.  81;   Huntington  ▼.  Laidley,  79  Fed. 

See  same  ease  below,  103  0.  0.  A.  186»  865;  Bryant  Broe.  Oo.  t.  Robinson,  79  a  0. 

179  Fed.  628.  A.  267,  149  Fed.  321;  Adams  ▼.  Howard,  20 

The  facts  are  stated  in  the  opinion.  Blatehf.    38,   9   Fed.    347;    Richardson   t, 

if^M*.    w    w    tfiiWAMi  m^A  ifmnrw  A  ^"«^  9  0.  C.  A.  565,  15  U.  S.  App.  488,  61 

for  »DD«ll«at*  Wftter  Co.  172  U.  8. 1,  43  L.  ed.  S41, 1»  Sap. 

The  tolll  '««art  by  wefxiiliiw  th.  da-  J^  «*?•  "»  <^*f«.T;  5»«^  *  ^'^-^  "•' 

nHirrer  adjudged  the  bUl  to  be  raiBeiMit  on  ""•  °:  *PP-  ''•  "/~\'"'          .        , 

it.  faoa.    Ib^  iTM  an  •djndie.tion.    Th«  J^""^  •*«!*«»*.  "*  "^' JS*  "*'^^' 

retpondent.  .obmitted  to  that  .djudicatioii.  ^^^"^  i'^"'t^'Jf"'*i*S'-        ., 

•nd  «i.w«>«d  to  th.  whole  bUL    If  defend-  „  'i*^J^,1^;  Vi  1^  ^  ^'  ®"*'*'"'  "^ 

•nti  ufwered  orer,  after  the  demurrer  was  ^-J^'.  ^J'  "'  '•«:«"»• 

orerruled.  instead  of  standing  on  the  de  I»J'"»««on  was  the  proper  «id  only  O^ 

murier.  which  they  had  a  right  to  do,  th«y  J«»**  ^^  *•  ?"»«»  *»«•  «>»•«»««  ««  «» 

thereby  waired  ail  defeeta  in  the  bill,  oov-  *^  . .            „      .        ^«  „    x    .««    i«. 

ered  by  the  demurrer.  „  Co""  I-  ^'^^'J^,}t^\*'^^  ^" 

Orei^  Northern  B.  Oo.  ▼.  McLaughlin.  17  f^J^J,  '^^  ^'  5?^"' Si  %*f^'  ? 

a  a  A.  8S8, 44  D.  8.  App.  189,  TOyedTMS;  ^  •*•  '•^'  "  ^"P-  *'*•  ^P-  *"'  Colorado 

FolU  ▼.  St.  Louis  *  &  F.  R.  C».  8  0.  O.  A.  '""  *  ^^  *****  **•  ^-  "••'••••''nf  « 

841   19  U  8  Aim  670  80  Fbd.  818  •  Hunt-  ^'**'  *^^'  ^  ^*^  ^^'  ^^^^  ^-  Western 

ingtoB  T.  uidley,*79  Fed.  886,  lle^ntile  L'^S' ^^sSl' S:  LJ^Jw.'wtiii U 

Trust  Oo.  T,  Missouri,  K  *  T.  R.  0>.  84  Fed.  «?•  *'"•  ™  Sup.  Ct  K«p.  280;  Westera  U. 

•88;  Bryant  Bros.  Oo.  t.  Robinson.  79  C.  0.  ™«f  Xi:  Ik  r'^^\,      JZm             '  ^ 

A.  869,  287,  149  Fed.  821,  Riehards«m  T.  ^^-  *"*'  'O  Sup.  Ct  Rep-  2M. 

Green.  9  C.  0.  A.  666,  16  U.  8.  App.  488,  ™  eojnplalnant  is  entitled  to  a  pronpt 

61  Fed.  423:  Kllbouri  t.  Sunderland.  180  "f  *f^y  'Tf^Jt'^  *  15^*  K^ 

U.  8.  606,  614.  32  L.  ed.  1006.  1008,  9  8np.  *••»  ««»  «««»le«  ««  »*•  P'JP?'^  reliefisd, 

0*.  Rep.  694;  T^ler  t.  SaTage,  148  U.  &  87,  «*  »•  o«««'»««>y  »•  ••  •««»««»  »d  •«•- 

88  L.  ed.  89.  12  Sup.  Ct  Rep.  840.  V^*f  ••  •  •^^•'?!^-    ,    .,,     „  ^  , 

The  conplainant's  remedy  at  Uw.  to  be  Schmidt  ▼.  West  104  Fed.  274,  Mutual 

adequate  must  be  a  remedy  ayaUable  in  a  L.  Ins.  Co.  ▼.  Pearson.  114  Fed.  807,  United 

Federal  court,  whei«  the  Jurisdiction   in  SUtes  L.  Ina.  Oo.  t.  Cable,  89  a  a  A.  a8< 

equity  is  sought  98  Fed.  761 ,  Bank  of  Kentucky  t.  Stoaa^ 

Coler  T.  Stanley  Oounty,  89  Fed.  267;  88  Fed.  888;  Union  L.  Ins.  Co.  ▼.  Riggs,  US 

Bnqrthe  ▼.  Ames,  169  U.  B.  486,  617,  42  L.  FM.  317. 

ed.  819,  888,  18  Sup.  Ct  Rep.  418,  J«aa«  t.  Tbvre  niar  be  »  kfi}. T«Bttft^««a<^'r^^^ 
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more  complete  remedy  eui  be  had  In  ehan  ertj  within  th«  eitj  uid  eountj  other  ttwa 

eery,  it  ii  a  suiBcieiit  ground  for  jorisdia  that  returned  bj   it;   tbtt   the  wUittoaal 

tion.  aaaesament   end   the   t*xes   leried   tbereoa 

W;Ue  V.  Coze,  16  How.  41S,  420, 14  L.  ed  were  illegal  becMue  of  the  ewfeinr'e  fail- 

TB9,   TSS;    Wella   Willa   t.    Wall*   Walli  ure  to  glre  the  required  notice;   ud  that 

Water  Co.  172  U.  B.  1,  12,  43  L.  ed.  341  to   enforce    the    eoUeetion   of    lueh    taam 

346,  IS  Sup.  Ct.  BepL  TT;   Phteoiz  Mut.  L  would  be  Tiolative  of  designated  proTiaioM 

Ids.  Co.  t.  Baile;,  18  Wall.  OlS,  621,  20  L  of   the   Conititution  of   the  United   BtatM. 

ed.  COl,  603;   Kilbourn  t.  Sunderland,  13(  The    defendant*    demurred    on    the    (raaad 

U.  S.  60B,  B14,  32  L.  ed.  lOOS,  1008,  B  Sup  that  the  bill  did  not  state  a  eaae  for  ^ai- 

Ct.  Rep.  604;  Tyler  t.  Savage,  143  U.  S.  79  table  relief,  but  the  demurrer  waa  oremiled. 

96,  36  L.  ed.  82,  88,  12  Sup.  Ct.  Rep.  340.  The    defendants    then    answered,    repcatiag 

Mr.  J.  A.  Hareh  argued  the  eauM,  and  "•"  "^jeetion   made  in  the  demuprer.  u>d 

with  Mr.  W.  H.  BrjanMled  a  brief  Tor  ap  Z^^°'Z'  °'^%^'^'^  ''"=''  ""^  ■»* 

jj^                     '     ^                               "^  be  noticed  now.    Upon  the  hearing  a  decree 

Tb.  bill,  .he.  »b.Me,«l  .Ion.  or  In  .on  ""   """^   '"f:;'T"fK";  ""i   "i."^ 

within  th,  joririMlon  ol  .  Lurt  of  «,««,  '''ff-     f"   ™"   '"f   ""'  V^ZS 

M3,Miiw.ul,.,.K«iil.,,n6n.s.!ie,M  S*.  ''"'"•    '"  '^■,9-  -^  '."■"'  '•* 

L.  rf.  012,  .  Sup.  Ct.  R.p.  372,  Union  T.  R  "'J""  '»"''"'  "■"  '~''  ""  ■"—' 

.01;  PitfhnJgh.  C.  C.  >  St.  l.V  Co.  '  '  ,^  ,  To'-^.  ™  ll.  ~'^  .V*'^L,^ 

Bonri  ol  PnbU.  Work.,  172  n.  8.  33,  «  ~i ' " '°  .t^' ^J?"".     Jl  hLi  .7S? 

L.   «1.   314,   IS   Sup.   Ct   Rq,.   90;    Omlok  "^   .r.t     "Sr^R^    S^l   .^B 

.      ,          J. ,      „    \_.  ,,    n    ...     ..    .        .  lue    Statute  so   declares,   Kcv.    otaL   1723. 

■,^;°m'i     ^^i       opY-  ?■.,     ■     t.,     ?^  "•    S-    Comp.    SUt.    lOoi,   p.    133,    nnd   Si 

T.  Koebne,  188  U.  B,  681,  47  L.  ed.  66],  23  .,  ■,  .  _  „„:,„  „i,7T„„.  .k.*  th—  ,-.  _k  . 

n         ^.    i.         .-..     .^ ..-           >^           ..    -.  "  't  ue  quite  obvious  that  there  is  meh  a 

S-  iS;  ^'IS .;  ■r2'so"S7""''' "  '-■'■'■  h  '?• """  ■" ";  """5  "^  ',:2^ 

EiB.  luv,  1.1,  u.ajx.  u«,  .6  t.u.  6i..  p^^^  ^j^^  objectioD  ma  tponte,  and  ID  other 
cases  it  Is  treated  as  waived  if  not  presented 

Mr.  Justice  Van  Deranter  delivered.the  ijy    the     defendant    *n     limine.      Reynes   v. 

opinion  of  the  court:  Dumont,  130  U.  S.  864,  396,  32  L.  ed.  »S4, 

This   is  a  suit  by  the  Singer  Company,  e4S,  8  Sup.  Ct  Rep.  486;   Allen   v.  Poll- 

a   New   Jersey   corporation,   to   enjoin   the  man's   Palace  Car  Co,   139   U.  8.   658,  3S 

collection  of  taxes  levied  by   the  city  and  L.   ed.   303,    11    Sup.   Ct.   Hep.   682.     There 

county    of    Denver,    in    the    stste    of    Col-  was    no    waiver    here.     The    objection    was 

orado.      The    company    made    a    return    of  made   by   the   demurrer   and    again   by   the 

taxable    personal    property    at    a    valuation  answer;  and  so,  if  it  waa  well  grounded.  It 

of    (3,600,    to    which    the    assessor    added  was  ae  available  to  the  defendants  in  the 

other  personalty  at  a  valuation  of  SB2,500,  circuit  court  of  appeal*  to  prevent  a  decree 

making    a    toUl     assessment    of     J6fl,300,  against  them  there  aa  it  wa*  In  the  circuit 

which   was   afterwards    embodied    in    a   ta»  court.     BoIsS  Artesian  Hot  k   Cold   Water 

liat   delivered   to    the    treasurer   for   collec-  Co.  v.  Boise  City,  213  U.  8.  276,  63  L.  ed. 

lion.      The   company    tendered    payment   of  708,  28  Sup.   Ct.  Rep.  426. 

f  126.60,  the  amount  of  taxee  due  on  the  'in  the  last  case  it  was  aald  of  the[486 

property    returned    by    it,    and    refused    to  pertinency  of  tlie  guiding  rule  in  easea  such 

pay  the  amount  attributable  to  the  sddi-  u  this    (p.   281):   "A  notable  applliKtion 

tional   assessment     The  treasurer  declined  ot    the    rule    in    the   courts   of    the    United 

to  accept  the  tender,  and  was  threatening  States   has   been   to  cases  where  a   demand 

to  enforce  the  entire  tai.  when  the  suit  was  has  been   made  to  enjoin  the  collection  of 

brought.      The    bill    charged    that    the    as-  taics   or   other   impositions   made   by   state 

■esior.    although    required   by    law    to   give  authority,  upon  the  ground  that  tbey  are 

the  company  timely  notice  of  the  additional  illegal    or   unconstitutional     The  deoisiims 

assessment,  had  failed  to  give  it  any  notice,  of   the   state   eourta   In   caaca  of  this   kind 

and  that  ft  was  thereby  prevented  from  pre-  are   in   conflict  and   we   need   not   ezunine 

4B4]senting  ■objections  to  the  increase  and  them.      It    is   a    mere   matter  of    ehoice  of 

ctttaining  a  hearing  and  ruling  thereon  by  ranvenient    remedy    for   a    state    to    permit 

the   assessor  and   by   the   proper   reviewing  its  courts  to  enjoin  the  collection  of  a  state 

authority,  to  which  it  was  entitled  by  the  tax  because  it  is  illegal  or  unconstitutional. 

local  Imw.     There  were  also  allegations  to  Very   different  consideration*   arise   where 

Iha  affect  tb»t  the  oompany  had  no  ptov  coutU  of   a  different,   though   paramount, 

iJ##  «tl  V.  S. 
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tOTereignty,  interpose  in  the  same  manner 
and  for  the  same  reasons.  An  examina- 
tion of  the  decisions  of  this  court  shows 
that  a  proper  reluctance  to  interfere  by 
prevention  with  the  fiscal  operations  of  the 
state  governments  has  caused  it  to  refrain 
from  so  doing  in  all  cases  where  the  Fed- 
eral rights  of  the  persons  could  otherwise 
be  preserved  unimpaired.  It  has  been 
held  uniformly  that  the  illegality  or  un- 
constitutionality of  a  state  or  municipal 
tax  or  imposition  is  not  of  itself  a  ground 
for  equitable  relief  in  the  courts  of  the 
United  States.  In  such  case  the  aggrieved 
party  is  left  to  hia  remedy  at  law,  when 
that  remedy  is  as  complete,  practicable, 
and  efficient  as  the  remedy  in  equity." 

A  statute  of  Colorado  enacted  in   1870, 
(Laws  1870,  p.  123,  §  106),  and  embodied  in 
subsequent  revenue  acts    (2   Mills's  Anno. 
Stat.    §3777;    Laws    1902,    p.    146,    §202; 
Rev.  Stat.  1908,  §5760),  declares  that  "in 
all  cases  where  any  person  shall  pay  any 
tax,  interest,  or  costs,  or  any  portion  there- 
of, that  shall  thereafter  be  found  to  be  er- 
roneous   or   illegal,    whether    the   same   be 
owing  to  erroneous  or  improper  assessment, 
to    improper    or    irregular    levying   of    the 
tax,  to  clerical  or  other  errors  or  irregu- 
larities, the  board  of  county  commissioners 
shall    refund  the  same  without  abatement 
or  discount  to  the  taxpayer."    This  statute 
486]  *  imposes   upon  the  county  commission- 
ers the  duty  of  refunding,  without  abatement 
or  discount,  taxes  which  have  been  paid  and 
are  found  to  be  illegal,  and  confers  upon  the 
taxpayer  a  correlative  right  to  enforce  that 
duty  by  an  action  at  law.    As  long  ago  as 
1879   the   supreme   court   of   the   state,   in 
holding  that  the  invalidity  of  a  tax  afforded 
no  ground   for   enjoining  ita  enforcement, 
said  of  this   statute:    "Against   an   illegal 
tax,  complainant  has  a  full  and  adequate 
remedy  at  law;  and  we  see  no  reason  why 
in  this  case  he  should  not  be  remitted  to 
that   remedy."     Price  v.   Kramer,   4   Colo. 
546,   555.     And   again:    "The   statute   fur- 
nishes another  remedy  in  such  cases  which 
is  complete  and  adequate."     Woodward  v. 
Ellsworth,  4  Colo.  580.    And  that  this  view 
of  the  statute  still   prevails   is  shown   in 
Hallett  V.  Arapahoe  County,  40  Colo.  308, 
318,  90  Pac.  678,  decided   in   1907,  where, 
in    refusing    equitable    relief    against    the 
collection  of  taxes  alleged  to  be  illegal,  the 
court   said:    "By    §3777,    2   MilU's   Anno. 
Stat.,  It  is  provided  that  taxes  paid  which 
shall  thereafter  be  found  to  be  erroneous 
or  illegal  shall  be  refunded,  without  abate- 
ment  or    discount,    to   the   taxpayer.     No 
statement   appears    in   either   of   the  com- 
plaints from  which  it  can  be  deduced  that 
the  remedy  afforded  the  plaintiff  by  this 
•eetion  is  not  adequate." 
•7  li.  ed. 


We  refer  to  these  cases,  not  as  defining 
the  jurisdiction  in  equity  of  the  circuit 
court,  for  that  they  could  not  do  (Payne 
V.  Hook,  7  Wall.  425,  430,  19  L.  ed.  260, 
261;  Whitehead  v.  Shattuck,  138  U.  a 
146,  34  L.  ed.  873,  11  Sup.  Ct.  Rep.  276; 
Smyth  V.  Ames,  169  U.  S.  466,  616,  42  L. 
ed.  819,  838,  18  Sup.  Ct.  Rep.  418,  but  as 
showing  that  the  Colorado  statute  gave  to 
one  who  should  pay  illegal  taxes  a  right 
to  recover  back  from  the  county  the  money 
80  paid.  This  right  was  one  which  could 
be  enforced  by  an  action  at  law  in  the 
circuit  court,  no  less  than  in  the  state 
courts,  if  the  elements  of  Federal  juris- 
diction, such  as  diverse  citizenship  and  the 
requisite  amount  in  controversy,  were 
present.  Ex  parte  McNeil,  13  Wall.  236,  243, 
20  L.  ed.  624,  626;  United  SUtes  Min.  Co.  ▼. 
Lawion,  67  C.  C.  A.  587,  134  *Fed.[487 
769,  771.  Thus  it  will  be  perceived  that, 
if  the  taxes  in  question  were  illegal  and 
void,  as  asserted,  the  company  had  8 
remedy  at  law.  It  could  pay  them,  and,  I' 
the  commissioners  refused  to  refund,  have 
its  action  against  the  coiinty  to  recovei 
back  the  money.  Such  a  remedy,  as  thif 
court  often  has  held,  is  plain,  adequate, 
and  complete  in  the  sense  of  the  guiding 
rule  before  named,  unless  there  be  special 
circumstances  showing  the  contrary.  Dows 
V.  Chicago,  11  Wall.  108,  112,  20  L.  ed. 
65,  67;  State  Railroad  Tax  Cases,  92  U.  S. 
575,  613,  614,  23  L.  ed.  669,  673,  674; 
Shelton  v.  Piatt,  139  U.  S.  591,  697,  36  L. 
ed.  273,  276,  11  Sup.  Ct.  Rep.  646;  Allen  t. 
Pullman's  Palace  Car  Co.  139  U.  S.  658, 
661,  36  L.  ed.  303,  304,  11  Sup.  Ct.  Rep. 
682;  Indiana  Mfg.  Co.  v.  Koehne,  188  U.  S. 
681,  686,  47  L.  ed.  661,  664,  23  Sup.  Ct 
Rep.  452. 

But  it  is  said  that  in  an  action  to  re- 
cover back  the  money,  the  tax  list  would 
be  treated  as  the  judgment  of  a  special 
tribunal,  conclusively  determining  all 
questions  in  favor  of  the  validity  of  the 
tax.  It  well  may  be  that,  if  the  list  were 
regular  on  its  face,  it  would  be  presump- 
tive evidence  that  the  tax  was  valid,  but 
we  find  nothing  in  the  statutes  of  Colorado 
or  in  the  decisions  of  its  supreme  court 
which  goes  to  the  length  suggested.  The 
plain  implication  of  the  section  providing 
for  repayment  is  otherwise.  Another  sec- 
tion (Rev.  Stat.  §5677)  declares  that  the 
tax  list  "shall  be  prima  facie  evidence  that 
the  amount  claimed  is  due  and  unpaid," 
and  the  only  decision  cited  by  the  company 
speaks  of  the  assessment  as  being  pre- 
sumptively right  "in  the  absence  of  any 
evidence  to  the  contrary."  Singer  Mfg.  Co. 
V.  Denver,  46  Colo.  60,  103  Pac  294. 

It  also  is  said  that  there  were  special 
circumstances  caUvn%  Ica   vosoctXa^^  T^d^^^ 
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In  thftt  the  aei  of  the  asaeaaor  in  nrnking 
the  additional  aaseeement  withdat  giving 
anj  notioe  of  it  was  neceesarily  a  fraud, 
an  aoeident,  or  a  mistake.  No  such  elaim 
was  made  in  the  bill,  and  even  had  it  been, 
it  would  be  unavailing  unless  founded  upon 
something  more  than  the  eharge  that  no 
488]notioe  was  given,  and  that  *the  com- 
pany had  no  property  within  the  city  and 
county  other  Uian  that  returned  by  it.  We 
say  this  because  the  fraud,  accident,  or  mis- 
take which  will  justify  equitable  relief  must 
be  sometdiing  more  than  what  is  fairly  cov- 
ered by  the  charge  here  made,  for  otherwise 
the  well-settled  rule  that  mere  illegality  in  a 
tax  affords  no  ground  for  such  relief  would 
be  a  myth.  There  really  would  be  no  case 
in  whieh  the  illegality  could  not  be  said 
with  equal  propriety  to  be  the  result  of 
fraud,  aeddent,  or  mistake,  for  it  always 
arises  out  of  some  deviation  from  law  or 
dtttj* 

Concluding,  as  we  do,  that  the  company 
had  a  plain,  adequate,  and  complete  rem- 
edy at  law,  the  decree  dismissing  the  bill 
is  affirmed. 


GEORGE  W.  BOND  et  al.,  Appts., 

V. 

UNKNOWN  HEIRS  OF  JUAN  BARELA, 
Deceased,  et  aL 

(See  S.  C.  Reporter's  ed.  488-493.) 

PrlTAte    land    claims  ~  Spanish    land 

grant  ~  commnnal    or   individual  ~ 

unallotted  land. 

1.  Title  to,  and  the  power  of  disposal  of, 
the  unallotted  land  within  the  exterior 
boundaries  of  a  Spanish  land  grant,  must 
be  deemed  to  have  remained  in  the  Crown, 
and  passed  to  the  United  States  upon  the 
acquisition  of  the  territory,  where  the  gov- 
ernor made  the  grant  "to  be  without  pro- 
hibition to  anyone  desiring  to  settle  the 
same,"  juridical  possession  to  be  by  "giv- 
ing in  all  cases  to  each  one  the  portion  he 
may  be  entitled  to,"  and  where  juridical 
possession  and  allotment  were  made  to  some 
persons  not  petitioning,  while  no  land  was 
allotted  to  some  of  the  petitioners,  such 
grant  being  therefore  communal,  in  which 
settlers,  and  no  others,  could  by  allotment 
obtain  individual,  several  interests. 
[For  other  cases,  see  Private  Land  Claims,  I. 

d,  1,  ia  Digest  Sup.  Ct.  1908.] 

Private  land  claims  ~  oonarmatlon  ~ 
oommmial  grant  ~  effect. 
t.  A  patent  issued  to  the  town  of  Tom4. 
New  IfSodco,  following  congressional   con- 
flnnatlon  bv  the  act  of  December  22,  1858  i 
(11  Stoi.  at  L.  874,  chap.  6),  of  a  Spanish 
eommnnal  grant,  passed  title  to  all  the  un- 
mlkfUed  had  from  the  United  States  to  the 
iofwa,  imtaitiaoad  by  any  tnut  for  the  heixa 
MM0$ 


or  ^pantees  of  the  persons  named  in  tta 
original  petition  or  grant. 
[For  otlier  cases,  see  Private  Land  f***-^ 
IIL  t  in  Diffest  Bap.  Ct  1908.1  ' 

[No.  668.] 

Submitted    December    17,    1912.    Deeldai 

June  9,  1918. 

APPEAL  from  the  Supreme  Court  of  the 
Territory  of  New  Mexico  to  review  a 
decree  which  affirmed  a  decree  of  the  Dis- 
trict Court  for  the  County  of  Valcneia,  la 
that  territory,  dismissing  a  suit  for  parti* 
tion  and  to  quiet  title.    Aifirmed. 

See  same  case  below,  18  N.  M.  800,  ISO 
Pac  707. 
The  facts  are  stated  in  the  i^inlon. 

Mr.  Richard  H.  Hanna  submitted  the 
cause  for  appellants.  Mr.  Franeia  0.  Wil- 
son was  on  the  brief: 

The  findings  of  the  sonreyor  general's  re- 
port, that  the  grant  was  complete  and  per- 
fect in  the  heirs  and  assigns  at  the  time  of 
the  treaty  of  Guadalupe  Hidalgo,  is  eon- 
elusive,  and  cannot  be  reviewel  by  any 
courl 

Tameling  v.  United  States  Freehold  4 
Emigration  Co.  98  U.  &  644-868,  23  L.  ed. 
998-1003;  Astiaiaran  v.  Santa  RiU  Land 
k  Min.  Co.  148  U.  S.  80,  37  L.  ed.  376,  13 
Sup.  Ct  Rep.  467. 

The  appellants  did  not  ask  the  knrar 
court,  and  are  not  now  asking  this  court, 
to  sit  in  judgment  upon  the  reeitals  of 
facts  contained  in  the  report,  nor  to  set 
aside  the  act  of  Congress,  but,  instead,  are 
resting  their  case  upon  tiioee  recitals,  and 
asking  that  the  confirmation  to  the  towa 
of  Tome  be  eonstrued  in  the  light  and  ac- 
cording to  their  true  intent  and  meaning. 
This  the  court  can  and  will  do  where  a 
proper  case  for  relief  is  shown. 

MaxweU  Land  Grant  Case,  121  U.  &  326. 
382,  30  L.  ed.  949,  969,  7  Sup.  Ct  B^ 
1016. 

The  intention  of  the  granting  power  as 
to  title  and  quantity  conveyed  must  be  d^ 
rived  from  an  examination  of  all  the  doeo- 
ments  composing  the  ezpediente  of  title. 

Sheppard  v.  Harrison,  64  Tez.  86;  United 
SUtes  V.  Morant,  123  U.  &.  336,  31  L.  ed. 
172,  8  Sup.  Ct.  Rep.  189;  United  States  ▼. 
Urkin,  18  How.  667,  16  L.  ed.  486. 

The  condition  that  the  grant  shoald  be 
made  subject  to  the  right  of  others  to  settle 
upon  the  same  was  a  condition  subaequsat» 
and  seems  to  have  been  made  for  the  pur- 
pose of  permitting  other  settlers  to  taka 
advantage  of  the  grant  But  It  will  not  be 
disputed  that,  if  the  original  grantees  pro- 
hibited such  settlement,  no  one  could  avoid 
the  grant  for  such  violationa  of  its  eondi- 
Uon  «x.cept  the  granting  power. 

Mf  U.  A. 
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Fremont  ▼.  United  States,  17  How.  642, 
15  L.  ed.  241;  TJnited  States  ▼.  Arredondo, 
6  Pet  718,  8  L.  ed.  657. 

The  set  of  possession  in  the  civil  law  as 
applied  bj  the  Spanish  goTeniment  was  es- 
sentially similar  to  the  livery  of  seisin  at 
the  oommon  law,  and  transferred,  as  did  the 
latter  ceremony,  what  was  equivalent  to  a 
freehold  estate. 

United  SUtes  ▼.  Pioo,  5  Wall.  536,  18  L. 
ed.  696;  Graham  v.  United  States,  4  Wall. 
259,  18  L.  ed.  333;  Rio  Arriba  Land  A  Cat- 
tle Oo.  ▼.  United  States,  167  U.  S.  298,  42 
L.  ed.  175,  17  Sup.  Ct  Rep.  875;  Malarin 
T.  United  States,  1  WaU.  282,  17  L.  ed. 
594;  United  States  t.  Pena,  175  U.  S.  500, 
606,  44  L.  ed.  251,  263,  20  Sup.  Ct.  Rep. 
166. 

Whether  or  not  the  alcalde  had  the  pow- 
er to  place  the  grantees  in  possession  of  the 
entire  tract  cannot  at  this  date  be  ques- 
tioned. 

Strother  t.  Lucas,  12  Pet  437,  9  L.  ed. 
1147. 

Prescription  against  the  Crown  was  recog- 
niasd  by  the  laws  of  Spain. 

Carino  ▼.  Philippine  Islands,  212  U.  S. 
446-463,  63  L.  ed.  594-^98,  29  Sup.  Ct  Rep. 
334. 

There  could  be  no  title  in  the  United 
States  which  could  by  any  act  of  Congress 
defeat  the  equities  of  the  heirs,  successors, 
and  assigns  of  the  grantees.  The  change  in 
sovereignty  did  not  alter  the  title  or  the 
rights  of  the  real  parties  in  interest,  and 
the  act  of  confirmation  could  not  destroy 
the  title  of  the  claimants,  which  was  com- 
plete and  perfect  at  the  date  of  the  treaty 
of  Guadalupe  Hidalgo. 

Ainsa  v.  New  Mexico  A  A.  R.  Co.  175  U. 
&  76,  79,  44  L.  ed.  78,  80,  20  Sup.  Ct.  Rep. 
28;  United  States  v.  Percheman,  7  Pet.  86, 
87,  8  L.  ed.  617,  618;  Trenier  v.  Stewart, 
101  U.  S.  797-610,  26  L.  ed.  1021-1024; 
United  States  v.  Chaves,  159  U.  &  462,  40 
U  ed.  216,  16  Sup.  Ct  Rep.  57. 

The  surveyor  general,  without  careful  ex- 
amination of  his  instructions,  recommended 
confirmation  to  the  town  of  Tome,  simply 
because  the  existence  of  such  a  town  was 
proven  at  the  time  the  United  States  took 
possession,  overlooking  the  fact  that  the 
grant  was  not  made  to  a  town  or  to  any 
corporation,  but  to  individuals,  and  that  the 
application  for  confirmation  before  him  was 
not  made  by  a  corporation,  a  city,  or  a 
town,  but  by  individuals  claiming  to  be  the 
heirs,  successors,  and  assigns  of  the  original 
grantees,  to  whom,  as  they  alleged,  the 
grant  was  made  in  fee.  His  conclusion, 
then,  that  the  grant  was  to  the  town  of 
Tome  and  should  be  so  confirmed,  is  ob- 
vloosly,  in  view  of  his  findings,  an  errone- 
ona  eonduslMi  of  Uw,  which  soorts  of 
•7  h. 


equity  will  always  correct  by  such  a  soar 
struction  of  the  law  as  will  prevent  fah 
justice  from  resulting. 

Moore  v.  Robbins,  96  U.  S.  535,  24  L.  ed. 
861;  Oreenameyer  v.  Coate,  212  U.  S.  434, 
53  L.  ed.  687,  29  Sup.  Ct  Rep.  345. 

Confirmations  of  Spanish  and  Mexican 
grants  are  merely  recognitions  of  the  claim, 
and  inure  to  those  showing  the  best  ri^t 
thereto  by  a  resort  to  the  ordinary  regaii- 
edies  at  law  or  in  equity,  according  to  tha 
nature  of  the  claim. 

Bissell  V.  Penrose,  8  How.  317,  12  U  ad. 
1095;  Hogan  v.  Page,  2  Wall.  605,  607,  17 
L.  ed.  854,  855;  Carpenter  v.  Rannels,  19 
Wall.  138,  142,  146,  22  L.  ed.  77,  79,  80; 
Watterston  v.  Bennett,  18  La.  Ann.  260; 
McDonald  v.  McCoy,  121  Cal.  65,  53  Pas. 
421;  Rachal  v.  Irwin,  8  Mart  N.  S.  331} 
Connoyer  v.  Schaefer,  22  Wall.  264,  22  K 
ed.  837. 

Equities  prior  to  the  patent  may  be  tf* 
amined. 

Carpentier  v.  Montgomery,  13  Wall.  480^ 
488,  20  L.  ed.  698,  699;  Salmon  v.  Symond% 
30  Cal.  301 ;  Catron  v.  Laughlin,  11  N.  M. 
604,  72  Pac.  26. 

And  courts  of  equity  will  hold  the  pat- 
entee as  trustee  for  those  who  have  equi- 
table interests  in  the  lands,  to  the  full  ex- 
tent of  their  interests. 

Carpentier  v.  Montgomery,  13  WalL  480, 
488,  20  L.  ed.  698,  699;  Townsend  v.  Gree- 
ley, 5  Wall.  326,  18  L.  ed.  547;  Bemier  t. 
Bermier,  147  U.  S.  247,  37  L.  ed.  166,  13 
Sup.  Ct.  Rep.  244. 

Since  a  suit  in  partition,  under  tha  New 
Mexico  statutes,  is  a  cause  in  chancery,  tha 
district  court  in  which  this  case  was  filed, 
sitting  as  a  court  of  equity,  could  inquira 
into  and  determine  all  questions  involving 
the  rights  of  the  parties  in  this  suit,  in  or- 
der to  give  complete  relief.  The  court  oouldf 
therefore,  in  the  exercise  of  its  chancery 
powers,  have  declared  the' trust  in  the  town 
of  Tome,  and  could  have  proceeded  to  parti- 
tion the  equitable  estate  of  the  tenants  la 
common.  Such  an  interest  is  subject  to 
partition,  since  it  is  not  necessary  thai  tha 
plaintiffs  in  an  action  for  partition  should 
have  the  legal  estate. 

Watson  V.  Sutro,  86  Cal.  507,  24  Pae.  172, 
26  Pac.  64;  Gates  v.  Salmon,  35  Oal.  693, 
95  Am.  Dec.  139;  Luco  v.  De  Toro,  91  OU. 
405,  27  Pac.  1082;  Royston  v.  Miller,  76 
Fed.  50,  18  Mor.  Min.  Rep.  418;  Stain  ▼• 
McGrath,  128  Mass.  175,  30  So.  792. 

The  defense  that  the  pretended  inoorpoim- 
tion  could  deprive  the  tenants  in  oommoa 
of  their  right  to  partition  has  no  staodiagf 
as  a  matter  of  law,  under  any  eiiaoa- 
stances. 

Freeman,  Cotenancy,  2d  ad.  99; 
V.  Starbud^  IQ  ^fijsia.  V 
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Where  cities  and  towns  &re  incorporated 
by  virtue  of  a  general  statute,  the  courts, 
while  they  will  take  notice  of  the  statute, 
will  not  take  notice  of  the  fact  that  a  par- 
ticular town  or  place  has  incorporated  un- 
der it,  and  this  fact  must  be  proved  as  any 
other  fact. 

Hopkins  ▼.  Kansas  City,  St.  J.  ft  G.  B.  R. 
Ca  70  Mo.  08;  State  ▼.  Cleveland,  80  Mo. 
108;  Johnson  v.  Indianapolis,  16  Ind.  227; 
Temple  v.  State,  16  Tex.  App.  304,  40  Am. 
Rep.  200;  Patterson  v.  State,  12  Tex.  App. 
222. 

Mr.  Frank  W.  OUnoj  submitted  the 
cause  for  appellees: 

The  alcalde  could  not  have  intended  to 
exceed  the  authority  given  by  the  governor, 
and  all  that  he  did  must  be  considered  and 
construed  in  the  light  of  what  he  was  au- 
thorized to  do,  because,  if  he  went  beyond 
what  the  governor  directed  to  be  done,  his 
act  would  be  a  nullity. 

Pinkerton  v.  Ledoux,  120  U.  S.  354,  32 
L.  ed.  700,  0  Sup.  Ct  Rep.  300. 

As  to  the  eight  of  the  original  petition- 
ers to  whom  no  possession  was  delivered, 
it  must  be  clear,  according  to  appellants' 
contention  at  the  present  time,  that  they 
have  no  title  whatever,  as  the  delivery  of 
possession  is  admittedly  a  necessary  part  of 
the  investiture  of  title. 

Van  Reynegan  v.  Bolton,  06  U.  S.  36,  24 
L.  ed.  361;  More  v.  Steinbach,  127  U.  S. 
70,  32  L.  ed.  64,  8  Sup.  Ct.  Rep.  1067. 

This  case  is  governed  by  the  decisions  in 
Rio  Arriba  Land  ft  Cattle  Co.  v.  United 
SUtes,  167  U.  S.  298,  42  L.  ed.  176,  17  Sup. 
Ct.  Rep.  876;  United  States  v.  Sandoval, 
167  U.  S.  278,  42  L.  ed.  168,  17  Sup.  Ct. 
Rep.  868;  United  States  v.  Pena,  176  U.  S. 
600,  44  L.  ed.  261,  20  Sup.  Ct.  Rep.  166. 

It  is  obviously  not  the  duty  of  this  court 
to  sit  in  judgment  upon  either  the  recital 
of  matters  of  fact  by  the  surveyor  general, 
or  his  decision  declaring  the  validity  of  the 
grant.  They  are  embodied  in  his  report, 
which  was  laid  before  Congress  for  its  con- 
sideration and  action. 

Tameling  v.  United  States  Freehold  ft 
Emigration  Co.  93  U.  S.  662,  23  h,  ed.  1003; 
United  States  v.  Maxwell  Land-Orant  Co. 
121  U.  S.  366,  30  L.  ed.  063,  7  Sup.  Ct.  Rep. 
1015;  Lafayette  v.  Kenton,  18  How.  108, 
100,  16  L.  ed.  346,  347 ;  Astiazaran  v.  Santa 
Rita  Land  ft  Min.  Co.  148  U.  S.  82,  37  L. 
ed.  377,  13  Sup.  Ct.  Rep.  467. 

Any  disregard  of  treaty  stipulations  can- 
not be  reviewed  in  the  courts,  but  the  ju- 
diciary is  bound  by  whatever  Congress  may 
declare. 

Botiller  v.  Dominguez,  130  U.  &  246,  247, 

BBO,  32  L.  ed.  028,  920,  030,  9  Sup.  Ct.  Rep. 

nS;  Mitehell  w.  Forman,  180  U.  S.  436, 

45  L.^  611,  21  Bup.  Ct  Rep.  iSO;  Bailwc 


V.  Harvey,  181  U.  S.  486,  46  L.  ed.  065,  21 
Sup.  Ct.  Rep.  690. 

Appellants'  counsel  appear  to  think  that 
it  is  only  ''the  recitals  of  matters  of  fact 
by  the  surveyor  general"  which  are  binding 
upon,  and  not  reviewable  by,  the  eourts, 
overlooking  the  fact  that  this  court  regards 
"his  decision  declaring  the  validity  of  the 
grant"  in  the  same  light. 

Tameling  v.  United  States  Freehold  ft 
Emigration  Co.  93  U.  S.  662,  23  L.  ed.  1003. 

Mr.  Justice  Van  Deranter  delivered  the 
opinion  of  the  court: 

This  suit  was  begun  by  a  petition  for 
partition  and  to  quiet  title,  filed  by  George 
W.  Bond  and  eighty-two  others  in  the  dis- 
trict court  of  Valencia  county.  New  Mexico, 
against  the  unknown  heirs  of  twenty-nine 
persons  named,  all  deceased,  and  the  un- 
known owners,  proprietors,  and  claimants 
of  the  premises  commonly  called  the  Tom4 
grant,  situate  in  that  county,  and  de- 
scribed as  containing  121,504.63  acres. 
The  plaintiffs  alleged  that  they  were  own- 
ers of  an  undivided  half  interest. 

The  town  of  Tom6  appeared  and  an- 
swered, denying  any  title  or  interest  in 
the  plaintiffs,  averring  that  the  grant  by 
Spain  was  to  the  town  in  communal  right, 
was  confirmed  by  act  of  Congress  to  the 
town,  a  then-existing  municipality,  was  so 
patented  by  the  United  States,  and  was 
incorporated  under  the  laws  of  New  Mex- 
ico; that  allotments  were  made  of  parts 
of  the  land  to  settlers  on  the  grant  in  fee 
in  severalty,  and  ownership  of  the  residue 
was  in  the  municipality  and  had  been  held 
by  it  exclusively  and  adversely  since  it  was 
patented,  April  5,  1871. 

Doroteo  Chaves,  with  three  hundred  and 
ninety-one  others,  appeared  and  answered, 
denying  any  individual  right  in  any  of  the 
plaintiffs,  adopting  the  answer  of  the  town 
as  to  the  communal  character  of  the  grant, 
averring  that  they  were  themselves  sever- 
ally owners  in  fee  of  parts  of  the  grant, 
and  resisting  partition. 

translations  of  the  title  papers[4t0 
were,  by  stipulation,  made  parts  of  the  an- 
swers. Demurrers  to  the  latter  were  over- 
ruled, and  a  reply  was  filed,  to  which  there 
was  a  demurrer.  This  demurrer  was  sua- 
tained,  and  the  plaintiffs  electing  to  stand 
upon  their  reply,  judgment  was  rendered 
dismissing  the  suit.  Upon  the  plaintiffs'  ap- 
peal, the  supreme  court  of  the  territor> 
affirmed  the  judgment  (16  N.  M.  660,  ISO 
Pac.  707),  and  on  a  further  appeal  the 
case  is  now  before  this  court. 

The  facts  are  settled  by  the  pleadings. 
The  questions  here  are  whether  the  original 
grant  made  by  the  Crown  of  Spain  in  119$ 
utA  Vi^  Ua  Va  VDAWidual  right  or  in  oom- 
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munal  right  to  the  town,  title  remaining 
in  the  Crown  except  m  to  specific  parcels 
allotted  to  individuals,  and  whether,  if  it 
was  a  grant  in  individual  right,  the  con- 
firming act  of  Congress,  and  the  patent 
pursuant   thereto,    changed   its   character. 

The  facts,  as  shown  by  the  record,  are 
these:  Juan  Barela,  with  twenty-eight  oth- 
ers, in  1739  petitioned  that  the  governor 
'*be  pleased  to  donate  to  them  the  land 
called  Tom6  Dominguez,  granted  to  those 
who  first  solicited  the  same  and  whom  de- 
clined settling  thereon."  The  governor  did 
"grant  to  them,  in  the  name  of  his  Majes- 
ty, whom  may  God  preserve,  the  land  pe- 
titioned for,  called  the  land  of  Tomfi  Domin- 
guez, for  themselves,  their  successors,  and 
whomever  may  have  a  right  thereto  under 
the  conditions  and  circumstances  required 
in  such  cases,  and  which  is  to  be  without 
prohibition  to  anyone  desiring  to  settle  the 
same,  holding  and  improving  it  during  the 
time  required  by  law.  In  view  of  which, 
I  should  order,  and  did  order,  that  said 
senior  justice  or  his  lieutenant,  whose  duty 
it  is,  shall  place  them  in  possession  of  the 
aforementioned  lands,  giving  in  all  eases 
to  each  one  the  portion  he  may  be  entitled 
to  in  order  to  avoid  difficulties  which  may 
occur  in  the  future." 

There  was  a  giving  of  "juridical  posses- 
491]sion," — a  form  and  ^ceremony  essen- 
tial to  the  passing  of  title  by  grant  under 
the  Spanish  law.  The  report  of  the  officer  con- 
ducting this  ceremony,  so  far  as  here  ma- 
terial, is  as  follows:  "In  the  new  settle- 
ment of  'Nuestra  Sefiora  de  la  Conoepci6n 
de  Tom6  DomiDguez,'  instituted  and  estab- 
lished by  Don  Caspar  Mendoza,  actual  gov- 
ernor and  captain  general  of  this  Kingdom 
of  New  Mexico,  on  the  thirtieth  day  of 
the  month  of  July,  in  the  year  one  thou- 
sand seven  hundred  and  thirty-nine,  .  .  . 
the  parties  concerned  being  together,  I  pro- 
ceeded to  the  above-mentioned  place,  and 
all  being  present,  I  notified  them  of  the 
decree;  I  took  them  by  the  hand,  walked 
with  them  over  the  land ;  they  cried  out, 
pulled  up  weeds,  threw  stones,  as  required 
by  law;  and  having  placed  the  new  settlers 
in  possession  of  said  lands,  I  gave  them 
the  title  and  vocation  they  should  have  in 
the  settlement,  which  bears  the  name  afore- 
mentioned. .  .  .  And  the  first  proceed- 
ings having  been  noted,  I  proceeded  to 
establish  the  boundaries  as  contained  in 
the  first  petition  ...  at  which  prin- 
cipal boundaries  I  ordered  them  to  perpetu- 
ate their  existence  with  permanent  land- 
marks, pointing  out  to  them  also,  as  a 
means  of  good  economy,  their  common  pas- 
tures, water,  and  watering  places,  and  uses 
and  customs  for  all,  to  be  the  same  with- 
out dispute,  with  the  condition  that  e«oh' 
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one  is  to  use  the  same  without  dispute  la 
equal  portions,  the  richest  as  well  as  th« 
poorest;  and  by  virtue  of  what  has  been 
ordered,  I  pronounce  this  royal  possession 
as  sufficient  title  for  themselves,  their  chil- 
dren, heirs,  and  successors,  to  hold  their 
lands  now  and  forever  at  their  will;  direct- 
ing them,  as  I  do  direct  them,  to  settle  the 
same  within  the  time  preseribed  by  the 
royal  ordinances;  and  for  their  greater 
quietude,  peace,  tranquillity,  and  harmony, 
I  proceeded  to  point  out  the  land  each  fam- 
ily should  cultivate,  each  one  receiving  la 
length  a  sufficient  quantity  to  plant  one 
fanega  of  com,  two  of  wheat,  garden  and 
house  lot,  as  follows:"  Here  follow  nine- 
teen names  of  original  ^petitioners  as[49S 
given  allotments  of  land,  the  name  Manuel 
Carrillo  appearing  twice.  Ten  of  the  peti- 
tioners were  not  allotted  lands,  and  among 
those  who  obtained  allotments  were  five 
who  were  not  petitioners. 

It  is  unnecessary  to  discuss  at  length  the 
question  whether  the  grant  made  in  1780 
passed  u  title  to  the  persons  therein  named 
to  the  whole  tract,  or  whether  this  was 
merely  a  grant  in  severalty  of  the  lands 
allotted  to  the  persons  named  in  the  re- 
port showing  juridical  possession,  leaving 
title  to  the  unallotted  lands  in  the  Crown, 
to  be  allotted  to  future  settlers.  Bxamina- 
tion  shows  that  the  petition,  decree,  and 
report  of  juridical  possession,  are  in  form 
substantially  like  those  in  United  States 
V.  Sandoval,  167  U.  8.  278,  42  L.  ed.  168, 
17  Sup.  Ct.  Rep.  868,  wherein  the  effect  of 
such  instriiments  is  discussed  at  length. 
See  also  United  States  v.  Santa  F4,  166 
U.  S.  675,  41  L.  ed.  874,  17  Sup.  Ct.  Rep. 
472;  Rio  Arriba  Land  k  Cattle  Co.  v.  Unit- 
ed States,  167  U.  S.  298,  42  L.  ed.  176,  17 
Sup.  Ct  Rep.  876;  United  States  v.  Pena, 
176  U.  S.  600,  44  L.  ed.  261,  20  Sup.  Ct 
Rep.  166. 

The  fact  that  the  governor  made  the 
grant  "to  be  without  prohibition  to  any- 
one desiring  to  settle  the  same,"  that  the 
juridical  possession  was  to  be  by  "giving 
in  all  cases  to  each  one  the  portion  he 
may  be  entitled  to,"  and  that  juridical  pos- 
session and  allotment  of  land  was  made 
to  persons  not  petitioning, — in  the  theory 
of  the  plaintiffs,  not  beneficiaries  of  the 
decree, — ^while  no  land  was  allotted  to  ten 
of  the  petitioners,  who,  according  to  the 
same  theory,  were  beneficiaries,  is  not  ex- 
plicable on  any  other  theory  than  that  the 
grant  was  communal,  in  which  settlers  and 
no  others  could  by  allotments  obtain  in- 
dividual, several  interests.  On  this  con- 
struction the  omission  of  allotments  to  pe- 
titioners not  identifying  themselves  with 
the  new  settlement  would  be  the  narjuMttT^ 
coQBe<(a«nee,  aa  i^»o  ii^n\^  \»  ^^  ^B^ss^-- 


BDFBmil  OOUST  01  THS  UniKD  BUXtS, 

Bants  to  B«w  wttlan  who  w«n  not  petl     right  and  lUbilit;  to  wm  uid  bo  mud  ta 

Had  tlio  matter  itopped  then — had  nc 
grant  been  laade  bj  CongrMt — the  grant 
ainst  haTe  bean  oSeetiTa  only  as  to  tfa« 
lands  allotted  In  aereral  right  to  thoM 
4tl]nained  in  'the  report  of  Jorldieal  poa- 
session.  Title  to  and  power  of  disposaj 
orer  the  reaidns  of  the  land  remained  li 
the  Crown,  and  passed  to  the  United  Statei 
nptoi  the  aoquiiitlon  of  tbe  territorj. 

There  was,  however,  Congresaional  mn 
Urination  of  the  grant.  In  1B66  the  in 
habitants  of  Tom<  petitioned  the  surTeyof' 
genersl  for  New  Mexico  tor  eonfirmaUon  ol 
the  grant  to  the  town,  eonfonnabl^  t«  th( 
act  of  Jul;  22,  1S54  (10  SUt.  at  L.  SOS, 
ehap.  103).  It  was  ao  eonSrmed  by  the 
act  of  December  22,  18S8  (11  SUt.  at  L. 
ST4,  ehap.  G)i  and  April  S,  1871,  patent 
iasued  to  tha  town  of  TomS.  It  is  said 
that  the  legal  title  so  passed  U  subject  tc 
a  trust  for  the  heirs  of  the  original  peti- 
tionen,  who,  It  is  claimed,  were  benefleiariei 
of  the  decree  of  the  Spanish  goTcrnor  it 
1739. 

Am  no  benefit  of  that  decree,  and  no  title 
to  maj  of  tbe  land,  passed  to  any  of  Uu 
petltloaera  save  those  to  whom  allotment! 
were  made,  and  only  to  tbe  allotted  tracts, 
BO  further  discussion  is  neceasarj.  Whes 
patent  to  the  entire  grant  issued  to  the 
town  of  Tomt,  title  to  all  the  unallotted 
land  passed  from  the  United  States  to  the 
town,  unburdened  with  any  trust  for  heirs 
er  grantees  of  peraons  named  in  the  origi- 
oal  petition  and  decree. 

Judgment  afBrmed. 


J.  E.  PASRISH. 

(Sea  8.  a  Repotter'a  ed.  40<-4B7.) 

Intoreat  —  recoTery     acalnst     govern- 
mental  agency. 

The  exemption  of  tbe  United  States  from 
the  recovery  of  interest  on  its  contractual 
obligations  unless  there  be  an  authoriied 
stipulation  to  pay  interest,  or  a  statute  per- 
mitting its  recoverr,  does  not  extend  to 
the  Mountain  Brancb  of  the  National  Home 
for  Disabled  Volunteer  Soldiers,  created  by 
the  legislation  embodied  in  U.  S.  Rev.  Stat. 
II  482S  et  seq.  (U.  S.  Comp.  Stat.  1901,  p. 
3337),  as  a  oovernmentsl  agency  for  the 
ears  of  disabled  volunteer  soldiera  of  the 
United  States  Arm^,  and  invested  as  a  dis- 
tinet  corporate  enti^  with  various  powers, 

dutlea,  and  reapottaibilities,  incloding  tba 
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APPEAL  from  the  United  Stataa  dnstt 
Court  of  Appeala  for  the  Sixth  C3renn 
to  review  a  decree  which  afBrmed  a  daeraa 
of  tbe  Circuit  Court  for  the  Earten  Di» 
triet  of  Tanneasee,  allowing  intarsat  npoa 
the  amount  due  a  contractor  nptm  eontraeti 
for  the  construction  of  buildings  for  a  sol- 
diers' home.    Affirmed. 

See  same  ease  below,  —  LJLA.(N&)  — , 
114  C.  C.  A.  670, 194  Fed.  040. 

The  faeta  are  stated  In  the  opinUm. 

Aaslstant  to  the  Attomaf  Ocneml  VIdw 
ler  and  Assistant  AttonMj  General  AdUna 
submitted  the  eanae  tor  appallanta.  Mr. 
Karl  W.  Klrehwaj  waa  on  tbe  brief: 

The  National  Home  b  a  governmental 
agen<T. 

Ohio  V.  Thomas,  ITS  U.  S.  876,  41  L.  ad. 
690,  10  Sup.  Ct.  Rep.  463;  Overholsar  «. 
National  Home,  OS  Ohio  St.  236,  62  ^ "  * 
090,  00  Am.  St  Rep.  66S,  67  N.  K.  4B7| 
Lyle  V.  National  Home,  ITO  Fed.  842. 

The  liability  of  the  govenunent,  wbetbar 
state  or  Federal,  to  pay  Intaraat  on  iilalM 
against  It,  is  well  defined.  Interest  is  aevar 
recoverable  unless  the  sovereign  has  tinuasa 
ly  assumed  the  obligation  therefor,  either 
by  legislative  premiss  ion  or  authorised  eoa> 
tract  stipulation. 

United  SUtes  v.  Bherman,  OB  tl.  8.  661, 
26  U  ed.  eS6;  TiUson  v.  United  Stataa.  100 
U.  8.  43,  26  L.  ad.  643;  Harvey  v.  Unitad 
Statea,  113  U.  8.  243,  249,  IS  U  ed.  9ST, 
089,  6  Sup.  Ct.  Rep.  460;  United  SUtea  « 
rel.  Aogariea  v.  Bayard,  127  U.  8.  261.  «■ 
L.  ed.  169,  8  Sup.  Ct.  Rep.  1160;  Unitad 
SUtea  V.  North  Carolina,  130  U.  8.  211,  S4 
L.  ed.  330,  10  Bup.  CL  Rep.  920. 

Tbe  requirement  that  the  aaasnt  ol  Con- 
gress to  such  liabili' '  must  be  axpraaa  has 
been  strictly  adhercti  to.  A  special  statnts 
suthorizing  recovery  against  the  Uaitad 
States  in  a  certain  ease  or  elasa  of  caaaa 
does  not  Justify  the  eoart  in  awarding  ln> 
terest  upon  the  elaim,  unlaaa  Ctmgreaa  has 
declared  that  to  be  Ita  intention.  In  axplleit 

TiUion  V.  United  BUtea,  100  U.  &  4S,  M 
L  ed.  S43;  Harvey  v.  United  SUtea,  US  D. 
8.  243,  240,  28  L.  ed.  087,  980,  6  Sv^  Ok 
EUp.  406;  United  SUtea  v.  Barber,  10  a  & 
A.  610,  41  U.  8.  App.  484,  74  Fed.  IMtt 
IffatU  V.  United  SUtes,  180  Fed.  2SS;  Fm> 
ndi  Y.  Uin\a&  ^Va^Ns,  Itt  F«d.  70. 


»U.  NATIONAL  BXJME  *.  PABBISH. 

Th«  principle  npon  wbieh  tlu  nla  mti  la  MtB(  paraonkl  linbility;  tha  other  the  h- 

wmmonl]'  rtfttcd  to  b«  thftt  "daUj  or  d*-  tanaion  «f  the  goTenuiient»1  lUbilitj  to  ■ 

fault  eaimot  b«  attriba(«d  to  tha  goram-  nnr  <Btlt]r,  tha  wrporAtlon  appeltont. 
mmt.    It  ia  presamed  to  ba  bIweti  raadj       A   waU-raoagnlced   dlatlnetion   axlata  ba- 

to  pv  what  it  owes."  ttraa    ua    offleer'a    peraonal    liabilitj    (or 

Uuitad  St&tea  r.  Bbennan,  S8  U.  8.  M7,  tortiona  or  nnlawful  acta  done  under  tba  «]- 

S88,  U  L.  cd.   E3«,  237;   Unltad  8UtM  t.  li^ad   authority   of   tha   atatc,  and   bit    r«- 

North  Carcdlna,  134  U.  S.  211,  34  L.  ed.  ipoaaibUitr  aa  a  repreaentaUva  of  bla  gor- 

S8S,  10  Sup.  Ct  Rep.  020.  emment,  and  npi»  that  diatinction  otiea 

lie  Immnnl^  of  the  toverelgn,  to  ba  depend  the  nature  and  extent  of  the  remedy 
more  than  nominal,  muat  extend  to  Ita  tgainat  htm,  and  tha  ooort't  Jnrladiction  of 
agenoica,  whatever  their  nature  or  ahape;  the  anlt  (aea  Btanlej  t.  Elehwalb;,  147  U. 
to  an  arm  of  government  clothed  with  the  U.  SOS,  SU,  «18,  37  L..  ed.  2S0,  2S3,  19  Sup. 
eorporata  eutttf,  aa  to  a  department  tliara'  Ct.  Rep.  41B).  And  a  like  diatinction  h«- 
of,  or  Ita  bead  in  hia  official  capaoity.  An  tween  paraoBal  and  rapreaantatiTe  rigbta 
olHoer  who  malcea  an  authorized  oontraot  detannlnea  the  aTailabili^,  againat  tha  of- 
fer hIa  goremment  incuri  no  peraonal  11a-  fioer,  of  defenaea  to  wbioh  the  atata  ia  not 
bUlty  thereon  ( Hodj^on  v.  Dexter,  1  Craneh,  rabjaet  (Waaten^  t.  Sobott,  B8  Ohio  St. 
S4S,  2  L.  ed.  ISOi  Diatriet  of-Colnmbta  r.  410,  51  N.  K.  34).  Tha  nnderlylng  priii- 
Camden  Iron  Worlca,  ISt  U.  8.  4SS,  480,  eiple,  of  eoorae^  la  that  tba  court  will  look 
4BL.od.B48,  9S2,  21  Sup.  Ct  Rep.  6S0).  behind  tha  partlea  of  rw»rd  to  detarmina 
A  olaimant  cannot,  by  bringing  maadamna  Uia  real  partiea  in  intareat  and  that  i» 
Bg^nat  tha  BeereUry  of  SUta,  or  of  tha  ipaotlTa  righta  and  liablUUea  wUl  be  gOT< 
Traaaoiy,  eompal  that  officer  to  pay  o««r  amed  aeoordingly. 

intareat  from  public  fund*  in  bla  eutody.       New  Harapahire  t.  Louiaiana,  108  V.  B. 

utteaa  tha  United  SUtea  wouU  ba  liable  tor  78,  87  L.  ed.  856,  S   Sup.  CL  Bap.   l?«t 

that   Intareat   in   a  direct   action    (tJaitod  Unltad  StotM  t.  Baeb^  127  U.  B.  338,  88 

StatM  T.  Bherman,  88  U.  &  660,  86  L  ad.  L  ed.  181,  8  Sup.  Ct.  Bap.  1063;   Belkni^ 

288;  United  Statea  ax  reL  Angaries  t.  Bay-  t.  SdiUd,  181  U.  &  10,  40  L.  ad.  SIM,  18 

ard,  187  U.  &  £81,  38  L.  al  168,  8  Bap.  Ok  Bnp.  Ct  Rep.  448. 

Rep.   1168).    It  ahould  be  aqnaDy  li^oa-       Ib  tUa  ecmneetion,  the  eaaea  dealing  with 

■ible  to  compel  thla  eorporatlMH-Mting  aa  da  eourfa  Juriadiction  of  a  auit  against 

a   mora   conduit   of   Federal   avtbori^^ — to  the   oflleera   of    a   atate,    under    tbe    lltb 

reapond  In  damagaa  whleh  conld  not,  fai  tha  Amendment  of  the  Conatitntion,  may  prove 

abaenee  of  that  oondait  ba  raoorared  (ram  enlightening, 
the  gorenunent  itaelf.  Ba  Ayera.  123  U.  a  443,  SI  L.  ed.  818, 

The  liability  «mforeed  In  Eraklne  v.  Van  S  Bup.  Ct  B«p.  184;  UcOahey  t.  Virginia, 

Ar•dat^  16  Wall.  76,  SIL.  ed.  83;  Redfleld  1S6  U.  8.  862,  884,  U  L.  ed.  304,  S12,  10 

V.  Yatalyfera  Iron  Co.  110  U.  6.  174,  28  L.  Snp.  Ct  Bep.  B78. 

ed.  lOB,  3  Sup.  Ct  Rep.  670,  and  Badfiald       In  aereral  reapeeta  tbe  rlghU  and  liaUl- 

T.  Bartela,  IIS  D.  8.  604,  "8  L.  ed.  810,  11  itiea  of  oorporationa  like  the  appellant  han 

Bup.  Ct   Rep.  8S3,   waa   primarily  a   par-  been  asaimilated  to  thoae  of  the  atatea  tbay 

uinal  one.    At  eonunon  law  a  rorenua  of-  repreaoit 

fleer  waa  individually  liable  tor  mon^i  aol-       Uaia  t.  Eaatem  State  Boapital.  87   Vm. 

looted  illegally  and  paid  under  proteet,  erai  507,  47  LJLA.  877,  S4  8.  E.  817;  WilUam- 

tbough  ha  acted  in  good  faitb  and  under  1b-  bob  v.  LoaisvlUe  Tnduatrlal  School,  B5  Ky. 

■traetlona   from    bla   auperior    (Elliott   t.  251^  fj  XfM  *.  200,  44   Am-  Bt  Bep.  848, 

Swartwout,  10  Pet  137,  168,  8  L  od.  878,  h  g.  w.  1086;  Moody  ».  SUto  Priaon,  188 

880).    In  tbe  United  Stotaa,  tha  Tederal  n.  C.   U,  S3  I..B.A.   868,   8B   S.   E.   131j 

government  baa  itepped  in  and  taken  onr  Uiomaa  ▼.  Illinola  Indnatrlal  Unlvertl^,  71 

thia  liabili^  by  aUtnte,  thna  ndierii«  t^  j^  ,!„    Pattoraon  v.  PennaylvanU  Reform 

0.  C.  A.  M.  IM  Frf.  «0).    It  !•  bol  ut-  "' "'  f^T^'^,"'^  T'  ""^^ 

«»1,   hmno.  tut  a^  .Utola  .hmU  I":-""  ^^^  .""''i'''  '.  "'"""i'  .'.'? 

.ot  b.  held  ti  h...  .lUr«l  th.  ..ta«  o,  ^^  "L  '  I-KAJII.S.)  7«,  12  S.  B.  M7, 

Ktml  ol  tb<  cibllg.11011.    Stan  thi  rerrau.  '  *■«■  (^  TOli  Coi  t.  Unlwrrtl,  ol  AU- 

oOear  wm  obliged  to  p.y  intarw*  u  u  in-  bam*.  181  Ala.  US,  40  80.  814. 

dlTidul,   it  follow!   tlist  tbo  goTenimMit,        Tb«  pow«  to  mm  Mid  bt  nod,  eonfwnd 

ituding  In  U*  aho«,  bMomM  lubjeot  to  on  the  Horn*  faj  lU  ohartor,  doen  not  rendtr 

tba  enme   mcnanre   o(   dnme^ieo.    The   dif-  it  liable  to  tba  pnjment  of  Intenat. 

fonnaa  betwean  tbfa  and  tbe  eaaa  at  bar  la       Mala  v.  Eaatara  BtaU  Haa«<Aji^. «  '^«. 

abriona.    Oaa  la  tba  aMunptioa  of  an  ex-  507,  41  Ii:BL^  vn,M%-'%- vn. 

•f  I.  ad.  W  ^** 


4N-1M                   SUFBEHB  COURT  OF  THE  tmiTED  STATES.  Oor.  ItaM, 

Mr.  R.  E.  Ii.  Honntcastle  submitted  the  The     Home     !■    ft     Federal     eorpor*tt(w 

nuH  for  appellee:  rreated  by  legislation  now  embodied  in  Rot. 

If  this   were   a  suit  against   the   United  Jut.   f  S  4825   ct   seq.    (U.   S.   Comp.   Stat. 

BUtea  in  the  sense  id  which  the  expression  looi,   p.   3337),   as   "an   eatablishmeot   (or 

"United   Ststes"    is   used   in   the  cues   re-  ie    care    of    disabled    volunteer    aoldicrs 

(erred  to,  the  suit  would  not  be  maintain-  >o[   the   United   States    Army."     The[4t5 

able  in  the  Hrst  instance,  it  having  been  re  TectJon  of  the  building*  was  nndertalccn  1^ 

peatedlf  held  that  a  monej  judgment  can-  .he  Home  in  pursuance  of  express  congrsa- 

not  be  maintained  against  the  United  Stab-i  lional  authority,  and  after  an  appropriation 

In  anj   Federal   court  ucept  the  court  of  or  that  purpose   bad  been  made  from   the 

•Itinu-  lational  treasury.  31  Stat  at  L.  746,  chap. 

Case  V.  Terrell,  11  Wall.  201,  !0  L.  ed.  184,  U.  S.  Comp.  Stat.  1901,  p.  3846.    The 

IM.  nntracts  called  for  the  completion  of  the 

It  might  well  be  said  that  a  suit  against  work  by  the  contractor  on  or  before  d«*ig- 
a  customs  officer  to  collect  excess  duty  paid  natcd  dates,  which  were  extended.  At  the 
under  protest  might  be  a  claim  referable  to  i^piration  of  the  last  extension  the  eoo- 
tho  court  of  claims,  or  might  be  a  claim  tractor  was  in  default,  although  ths  work 
founded  upon  a  law  of  Congress,  regulation  ^as  largely  performed,  and  the  Hom^ 
of  the  Executive  Department,  or  a  contract,  imder  power  reserved  in  the  contracts,  pro- 
expressed  or  implied,  with  the  government  seeded  with  the  completion  of  the  build- 
o(   the   United    States;    yet   this    court    In  [Qgi, 

Buch  a  case,  affecting  the  taxing  power  of  in  %  bill  exhibited  by  the  Home  against 
the  government  and  seeking  to  reach  its  the  contractor,  in  the  circuit  court  of  tU 
funds,  has  held  that  such  demand  against  [jnited  States  for  the  eastern  diatriet  «( 
the  customs  officer,  where  such  excess  duties  rennessee,  and  in  a  cross  bill  by  the  eon- 
have  been  collected,  is  entitled  to  biar  in-  tractor,  the  parties  presented  for  Judielal 
terest  from  the  date  of  the  demand  by  suit,  determination  various  matters  of  differenos 
and  diacUBscs  the  question  of  interest  in  arising  out  of  the  contracts  and  what  was 
cases  of  this  kind  at  length.  jone   und„   them.      A   hearing   resnlted   iB 

Redfleld  V.  Bartels,  130  U-  S.  698,  35  L.  »  j^ree  awarding  the  contractor,  upon  Um 

ed.  311.  11  Sup.  Ct.  Rep.  883;   Redfleld  v.  contracts,  the  sum  of  $21,130.12,  to  whieb 

Ysalyfera  Iron  Co.  110  U.  8.   174,   176,  29  interest    was    added    from    the    date    when 

L.  ed.   100,  110,  3  Sup.  Ct.  Rep.  B70.     See  the  buildings  were  fully  completed  and  oe- 

also  Shanley  v.  Herold,  141  Fed.  423.  ^upied   by   the   Home.      From    so   much   ot 

If  this  had  been  an  action  against  a  ^^e  decree  as  allowed  interest,  the  HcM 
ehariUhte  institution  supported  by  the  gov-  appealed  to  the  circuit  court  of  appeals, 
emmeat,  for  a  tort  or  negligence  of  its  of-  „y^^i^  rendered  a  decision  of  afflrmaoos 
fleers,  the  cases  cited  in  analogy  would  ap-  (_l.R.A.(N.8.)— ,  114  C.  C.  A.  678,  IM 
ply  in  defeat  thereof.  But  in  this  case  the  pej  940,  ,  ^^j  t,,en  -he  Home  appealed 
same  authorities  support  the  proposition  in  i,^^^  .j.^^  ,^,g  ^^^^^  a«iigned  challenges 
our  fsTor  that,  where  the  corporation  is  [[,3  ^HovFance  of  interest.  It  is  not  in- 
intrusted  with  certain  duties  and  powers,  ,ig(gj_  ^^^  ^y,^  ij  reasonably  be,  that  thU 
and  acts  under  them,  and  incurs  certain  .uo^^nce  was  inequitable  or  an  abuse  of 
obligations  thereby  to  others,  these  obli-  ajgcretlon  in  the  particulsr  circumstances; 
gations  may  be  enforced,  with  the  same  ,^  y,^  ^^^  question  is  whether  in  law 
duties  and  incidenU  and  remedies  a.  al-  j^ere  was  an  insuperable  obstacle  to  aUow- 
lowed  to  other  persons  and  governed  by  the  •  j^^e^eat. 
same  nilea.                 ,     ,    .„        r  ..    .  ■  .  The    Home    is    without    capital    stock. 

Williamson     v.      Louisville      Industrial  .hares,  or  shareholders!  is  an  eleemosynary 

School,  95  Ky.  26,  23  L.RA    200    44  Am.  i„.titution  created  by  the  govemm^t  U, 

St.    Rep.   244,    24    8.   W     1085;    Moody   v.  ^^^^^^  ^^  ^^^„J^   .^^  ^^^  ^,        ^i. 

^^^  rr;  ^»^-  ^-^V^  ^=f,*il    '  tode  towards  those  -ho  rendered   s^c. 

"*  ^-  ?;  «"'™  VV^,**?„^'ti^=  *S"  '"  if  <»•'«"«!  -  ""d"  the  ultimata  super- 

pltal.  97  Va.  807,  47  L.ILA.  577,  84  S.  E.  ^^^^^^  ^^  Confess;  is  supported  and  miin- 

"''  tained    from    the    national    treasury,    and 

*is  essentially  a  governmental  agency. [49t 

Mr.  Justice  Van  Deranter  delivered  the  |n  defining  ita  powers  the  statute  dccUrss 

opinion  of  ths  court:  that    it    shall    "have   perpetual    succeakioa. 

This   appeal   brings   under   review   a   de-  irith  powers  to  take,  hold,  and  convey  real 

on*  allowing  interest  on  the  amount  found  tnd  personal   property,  establish  a  commoa 

due   a   contractor   upon    two   contracts    for  lesl,  and  to  sue  and  be  sued  in  courta  ot  law 

tbt     eonBtrtietioD     of     buildings     for     the  and  equity;  and  to  make  by-laws,  rules,  and 

MottttUio    Braneli    ot   the   National  Homi  regii\»,\ioTj,,  thA  inconsistent  with  law,  for 

Aw  DiMabM  rohutMr  Soldlwa.  ««n\t«  <>»  *«  \»mi;™«  wA  ^^nnMat 
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of  the  home,  and  to  affix  penalties  thereto" 
(f4825);  alio  "to  procure  .  .  .  sites, 
.  .  .  and  to  have  the  necessary  build- 
ings erected"   (§4830). 

It  is  not  questioned  that  the  Home  was 
empowered  to  make  the  contracts  upon 
which  the  recovery  was  had,  or  that  it  was 
suable  thereon;  but  it  is  urged  that  interest 
is  not  recoverable  against  the  United  States 
in  the  absence  of  some  statutory  provision 
or  authorized  stipulation,  and  that,  as  the 
Home  is  a  governmental  agency,  a  like 
exemption  applies  to  it. 

It  is  quite  true  that  the  United  States 
cannot  be  subjected  to  the  payment  of  in- 
terest unless  there  be  an  authorized  en- 
gagement to  pay  it  or  a  statute  permitting 
its  recovery.  United  States  ex  rel.  An- 
garica  v.  Bayard,  127  U.  S.  251,  260,  32 
L.  ed.  116,  162,  8  Sup.  Ct.  Rep.  1156; 
United  States  v.  North  Carolina,  136  U.  S. 
211,  216,  34  L.  ed.  336,  338,  10  Sup.  Ct. 
Rep.  020.  But  this  exemption  has  never 
as  yet  been  applied  to  subordinate  gov- 
ernmental agencies.  On  the  contrary,  in 
suits  against  collectors  to  recover  moneys 
illegally  exacted  as  taxes  and  paid  under 
protest,  the  settled  rule  is  that  interest  is 
recoverable  without  any  statute  to  that 
effect,  and  this  although  the  judgment  is 
not  to  be  paid  by  the  collector,  but  directly 
from  the  treasury.  Erskine  v.  Van  Ars- 
dale,  15  Wall.  75,  21  L.  ed.  63;  Redfield  v. 
Bartels,  130  U.  S.  694,  35  L.  ed.  310,  11 
Sup.  Ct.  Rep.  683. 

Without  now  attempting  to  lay  down  a 
rule  for  all  governmental  agencies,  we 
think  the  exemption  of  the  United  States 
is  not  applicable  to  the  Home.  It  is  a  dis- 
tinct corporate  entity,  invested  with  pow- 
ers, duties,  and  responsibilities  which,  in 
the  judgment  of  Congress,  required  that  it 
be  given  power  to  sue  in  its  own  name, 
497]  *and  be  subjected  to  liability  to  be 
sued.  Although  under  the  ultimate  super- 
vision of  Congress,  it  has  a  board  of  man- 
agers which  exercises  a  general  control 
over  its  affairs,  and  has  a  corps  of  other  of- 
ficers of  its  own,  who  are  in  immediate  charge 
of  its  articities.  It  makes  contracts  and  in- 
curs contractual  liabilities  in  its  own  name, 
expends  and  disburses  the  moneys  available 
for  its  support  and  maintenance,  and  in 
general  occupies  a  position  which  takes  it 
without  the  reasons  underlying  the  govern- 
ment's exemption  from  interest.  It  is  sig- 
nificant that  the  statute  permitting  suits  in 
the  court  of  claims  against  the  government 
eontains  a  provision  expressly  restricting 
the  allowance  of  interest  (Rev.  Stat.  §  1091, 
U.  S.  Comp.  Stat.  1901,  p.  747),  while 
the  statute  authorizing  suits  against  the 
Home  contains  no  such  restriction.  And  it 
57  Jj.  ed. 


is  also  significant  that  the  latter  authori- 
zation is  not  confined  to  any  particular 
court,  but  extends  generally  to  "courts  of 
law  and  equity."  It  may  be,  as  has  been 
held  elsewhere,  that  such  authorization 
does  not  embrace  suits  for  tortious  acts  of 
the  officers  of  the  Home  (see  Overholser  t. 
National  Home,  68  Ohio  St.  236,  62  L.RJL 
936,  96  Am.  St.  Rep.  658,  67  N.  E.  487; 
Lyle  V.  National  Home,  170  Fed.  842),  but, 
if  so,  this  does  not  prove  or  indicate  that 
in  suits  to  enforce  contractual  obligations 
the  amount  of  the  recovery  is  not  to  be  de- 
termined by  the  standards  applicable  to 
other  litigants. 

We  think  the  courts  below  took  the  right 
view  of  the  question,  and  the  decree  is  M- 
cordingly  affirmed. 

The  Chief  Justioe  took  no  part  in  the 
consideration  or  decision  of  this  case. 


•UNITED  STATES,  Appt.,      [4»e 

V. 

MILLE  LAC  BAND  OF  CHIPPEWA  IN- 
DIANS in  the  State  of  Minnesota. 

(See  S.  C.  Reporter's  ed.  498-510.) 

Indian  claims  »  effect  of  jarisdictioiuil 
act. 

1.  A  forum  for  the  adjudication  of  the 
claim  according  to  applicable  leeal  prin- 
ciples is  all  that  is  provided  by  the  act  of 
February  15,  1909  (35  Stat,  at  L  619,  chap. 
126),  authorizing  the  court  of  claims  to 
hear  and  determine  a  suit  or  suits  to  be 
brought  by  and  on  behalf  of  Indians,  against 
the  United  States,  on  account  of  losses  sus- 
tained by  reason  of  the  opening  of  the  In- 
dian reservation  to  public  settlement;  and 
such  act  does  not  contemplate  a  recovery 
founded  upon  a  merely  moral  obligation,  or 
upon  any  interpretation  of  treaties  or  stat- 
utes that  fails  to  give  effect  to  their  plain 
import  because  of  any  supposed  injustice 
to  the  Indians. 

[For  other  cases,  see  Claims,  167-161,  in  Dl^ 
gest   Sup.   Ct.   1908.] 

Indians  —  tribal  agreement  —  ezlstlnc 
entries. 

2.  Existing  bona  fide  pre-emption  or 
homestead  entries  in  the  Mille  Lac  reserva- 
tion, including  entries  theretofore  passed 
to  patent,  were  embraced  by  the  proviso  for 
perfecting  subsisting  pre-emption  and  home- 
stead entries  if  found  regular  and  valid, 
contained  in  §  6  of  the  act  of  January  14, 
1889  (25  SUt.  at  L.  642,  chap.  24),  assented 
to  by  the  Mille  Lac  and  other  bands  of 
Chippewa  Indians  in  Minnesota,  whereby  the 
Indians  were  to  cede  and  relinquish  their 
various  reservations  to  the  United  States, 
since  this  act  must  be  deemed  intended  iA 
adjust  and  comno%^  t\i«  \}cl«&-«:^%N\t!^  ^^;' 
troversy  aa  to  \ti^  t\^\a  ^1  ^2bfc  'Y&X*^*  " 
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la  their  reserration  after  the  treaty  of  May 
7,  1864  (13  Stat  at  L.  693),  by  patting  the 
lands  in  that  reservation  in  the  same  cate- 
ffory  as  those  in  the  other  reservations  re- 
umquished  under  the  aet. 
[For  other  cases,  see  Indians,  Y^  In  Digest 
Bop.  Ct.  1908J 

Indian  claims  »  trust  in  proceeds  of 
sale  of  ceded  land. 

3.  Ths  United  States,  havins  disposed, 
under  the  general  land  laws,  of  the  lands 
in  the  Mille  Lac  Indian  reservation  not  filed 
upon,  instead  of  selling  them  as  "pine"  or 
"agricultural"  lands,  and  holding  the  pro- 
ceeds in  trust  for  the  Indians,  as  was  con- 
templated by  the  act  of  January  14,  1889, 
under  which  they  were  ceded  to  the  United 
States,  is  liable  to  the  Indians  for  the  re- 
sulting loss,  although  such  wrongful  dis- 
posal was  in  obedience  to  directions  ffiven 
m  the  joint  resolutions  of  Congress  of  De- 
cember 19,  1893  (28  Stat,  at  L.  576),  and 
Hay  27,  1898  (30  Stat  at  L.  745),  which 
were  not  adopted  in  the  exercise  of  the  ad- 
ministrative power  of  Congress  over  the 
property  and  affairs  of  dependent  Indian 
wards,  but  were  intended  to  and  did  assert 
an  unqualified  power  of  disposal  over  the 
lands  as  the  absolute  propei^  of  the  gov- 
ernment. 
[For  other  cases,  see  Claims.  I.  a;  Indians, 

v.,  in  Diflrest  Sap.  Ct.  1908.] 

[No.  736.] 

Argued  April  8   and  9,   1913.     Decided 
June  9,  1913. 

APPEAL  from  the  Court  of  Claims  to  re- 
view an  award  to  Indians  on  account  of 
losses  sustained  by  them  by  the  opening  of 
their  reservation  to  public  settlement.  Re- 
versed and  remanded  for  further  proceed- 
ings. 
See  same  case  below,  47  Ct.  CI.  415. 
The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  General  Adkins  and 
Mr.  George  M.  Anderson  argued  the  cause 
and  filed  a  brief  for  appellant: 

The  jurisdictional  act  creates  no  liability, 
but  simply  furnishes  a  forum  for  the  adjudi- 
cation of  the  claim. 

Stewart  v.  United  States,  206  U.  S.  185, 
194,  51  L.  ed.  1017,  1021,  27  Sup.  Ct  Rep. 
631 ;  Sac  A  F.  Indians  v.  Sac  A  F.  Indians, 
220  U.  S.  481,  489,  55  L.  ed.  552,  556,  31 
Sup.  Ct.  Rep.  478. 

Congress  has  plenary  power  and  control 
over  the  Indian  tribes. 

Cherokee  Nation  v.  Hitchcocic,  187  U.  S. 
294,  47  L.  ed.  183,  23  Sup.  Ct.  Rep.  115; 
Lone  Wolf  v.  Hitchcock,  187  U.  S.  565,  47 
L.  ed.  306,  23  Sup.  Ct.  Rep.  216. 

Oongress  did  not  intend  by  the  act  of 

1909  to  authorise  the  courts  to  inquire  into 

the  /nstioe  and  fairness  of  its  dealings  with 

the  Intfians. 


8.  494,  531,  685,  46  L.  ed.  291,  306,  S07, 

21  Sup.  Ct.  Eep.  149;  United  SUtes  v.  (Md 
SeUlers,  148  U.  8.  427,  466,  87  L.  ed.  60^ 
523,  13  Sup.  Ct.  Rep.  660. 

The  construction  given  to  the  treafy  by 
the  Interior  Department  will  be  giwi  greaft 
weight  by  the  courts. 

Brown  v.  United  States^  118  U.  8.  56^ 
28  L.  ed.  1079,  5  Sup.  Ct.  Rep.  648. 

The  United  States  deals  with  tribes,  and 
not  individual  Indians. 

Blackfeather  v.  United  States,  100  U.  & 
368,  377,  47  L.  ed.  1099,  1102,  28  Sop.  Ct 
Rep.  772. 

The  lands  on  the  Mille  Las  traet  were 
not  to  be  sold  under  the  Nelson  aet;  only 
lands  which  were  ceded  to  the  United  States 
were  to  be  sold. 

14  Land  Dee.  497. 

Assuming  that  the  Mille  Las  traet  should 
be  treated  as  a  reservation  under  the  Nelson 
act,  the  judgment  of  the  court  of  claims 
overlooks  the  fact  that  55,000  acres  had 
been  filed  upon,  and  that  euch  land,  under 
the  provisions  of  |  6,  cannot  be  sold  for 
the  benefit  of  the  Indians. 

Re  Walters,  12  Land  Dee.  54;  Unitfd 
States  V.  Schurz,  102  U.  8.  878,  26  L.  ed. 
107. 

It  will  be  contended  for  the  Indians  that 
the  Mille  Lac  tract  was  an  Indian  reser^ 
vation,  on  which,  under  the  law,  entries 
could  not  be  made,  but  such  contoition  goes 
too  far,  for  it  nullifies  the  entire  proviso. 

American  Security  ft  T.  Co.  v.  District  of 
Columbii^  224  U.  8.  491,  56  L.  ed.  866,  88 
Sup.  Ct.  Rep.  553;  United  States  t.  Hart- 
well,  6  Wall.  396,  18  L.  ed.  832. 

Under  the  regulations  and  decisions  ia 
force  in  the  Department  of  the  Interior, 
all  entries  made  in  1871  and  1872,  and  be- 
tween 1877  and  1884,  were  valid  subsisting 
entries  at  the  time  of  the  passage  of  the 
Nelson  act. 

Re  Walters,  12  Land  Dee.  52. 

If  the  Nelson  act  be  ini^^plieable,  ths 
loss  sustained  by  the  Indians  is  merely  ths 
value  of  their  right  of  occupan^,  and  not 
the  fee-simple  value  of  the  land. 

United    States   v.    Cook,   10   WalL   691, 

22  L.  ed.  210. 

Messrs.  George  B.  Bdgerlon  and  F.  W. 
Houghton  argued  the  cause,  and,  with 
Messrs.  Harvey  S.  Clapp  and  Daniel  B. 
Henderson,  filed  a  brief  for  appelleet 

Equity  jurisdiction  is  not  CKmferred  upon 
the  court  of  claims,  and  henee  the  findings 
of  the  court  of  claims  determine  all  mattsrs 
of  fact,  precisely  as  the  verdict  of  a  Jvy* 

Stone  V.  United  States,  164  U.  8.  880, 
382,  383,  41  L.  ed.  477,  478, 17  Sop.  CL  Bapi 
71;  Mcaure  v.  United  States,  U6  U.  & 


CWted  BUim  w.  ChocUw  Nation,  1*1^  \3.\\4&,  %^  \^  t^  fn^«  «  8u^.  Ct  Be^  «l| 
iB09  ^^^  ^  •^ 
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TillM>n  ▼.  United  SUtes,  100  U.  S.  43,  26 
L.  ed.  543;  Harvey  ▼.  United  States,  105 
U.  S.  671,  26  L.  ed.  1206;  United  States  ▼. 
Old  Settlers,  148  U.  S.  427,  37  L.  ed.  509, 
18  Supi  Ct  Rep.  650;  La  Abra  Silver  Min. 
06.  ▼.  United  SUtes,  176  U.  &  423,  44  L. 
ed.  223,  20  Sup.  Ct  Rep.  168. 

By  Mch  of  the  treaties,  to  wit,  of  March 
11,  1863,  and  May  7,  1864,  the  Mille  Lac 
Boeryation  was  reserved  to  the  Mille  Lao 
band  of  Chippewa  Indians,  the  appellee 
herein,  as  and  for  an  Indian  reservation 
to  be  occupied  by  them  as  suoh  so  long 
as  they  should  not  in  any  way  interfere 
with  or  in  any  manner  molest  the  persons 
or  property  of  the  whites. 

Worcester  v.  Georgia,  6  Pet  515,  8  L.  ed. 
483;  Mitchel  v.  United  States,  15  Pet  52, 
10  L.  ed.  658;  Leavenworth,  L.  A  G.  R.  06. 
V.  United  SUtes,  92  U.  6.  733,  23  Jm  ed. 
634;  Spaulding  v.  Chandler,  160  U.  S. 
394,  40  L.  ed.  469,  16  Sup.  Ct  Rep.  360; 
Jones  V.  Meehan,  175  U.  S.  1,  44  L  ed. 
49,  20  Sup.  Ct.  Rep.  1;  United  SUtes  v. 
ChocUw  Nation,  179  U.  S.  494,  45  L.  ed. 
291,  21  Sup.  Ct  Rep.  149;  Lone  Wolf  v. 
Hitchcock,  187  U.  S.  553,  47  L.  ed.  299,  23 
Sup.  Ct.  Rep.  216;  United  SUtes  v.  Winans, 
198  U.  S.  371,  49  L.  ed.  1089,  25  Sup.  Ct 
Rep.  662;  California  k  0.  Land  Co.  v. 
Worden,  85  Fed.  94;  California  A  0.  Land 
Co.  V.  Rankin,  87  Fed.  532;  United  SUtes 
v.  Thomas,  151  U.  S.  577,  38  L  ed.  276,  14 
Sup.  Ct  Rep.  426;  MinnesoU  v.  Hitch- 
cock, 185  U.  S.  373,  46  L  ed.  954,  22  Sup. 
Ct  Rep.  650. 

The  court  will  construe  the  treaties  of 
March  11,  1863,  and  May  7,  1864,  and  the 
instrument  by  which  the  Mille  Lao  band  re- 
linquished their  right  of  occupancy  of  the 
Mille  Lae  Reservation  in  1889,  as  the  In- 
dians understood  such  treaties  and  such  in- 
strument 

Worcester  v.  Georgia,  6  Pet  515,  8  L. 
ed.  483;  United  States  v.  Winans,  198  U. 
S.  871,  380,  49  L.  ed.  1089,  1092,  25  Sup. 
Ct  Rep.  662;  Jones  v.  Meehan,  175  U.  S. 
1,  n,  44  L.  ed.  49,  54,  20  Sup.  Ct  Rep.  1; 
Lone  Wolf  v.  Hitohcock,  187  U.  S.  553,  47 
L.  ed.  299,  23  Sup.  Ct.  Rep.  216;  Cherokee 
Intermarriage  Cases,  203  U.  S.  76,  88,  90, 
61  L  ed.  96,  101,  102,  27  Sup.  Ct  Rep.  29: 
ChoeUw  Nation  v.  United  States,  119  U.  S. 
1,  80  L  ed.  306,  7  Sup.  Ct  Rep.  75. 

By  the  very  instrument  of  cession  and 
relinquishment  by  the  Mille  Lacs  to  the 
United  SUtes  on  October  5,  1889,  thereafter 
approved  by  President  Harrison,  the  United 
SUtes  acknowledged  the  Indian  title  of  the 
Mille  Lac  Reservation  to  be  then  in  the 
Millo  Lac  band  of  Chippewas  of  Mississippi. 

White  V.  Wright,  83  Minn.  222,  86  N.  W. 
9L 
if  Ii»«dU 


The  cession  and  relinquishment  of  the 
Chippewa  Indians  of  MinnesoU  of  their 
various  reservations  in  MinnesoU  under 
the  act  of  January  14,  1889,  including  the 
cession  and  relinquishment  by  the  Mille  Lae 
band  of  Chippewas,  and  ite  relinquishment 
of  the  Mille  Lac  Reservation,  was  a  ces- 
sion and  relinquishment  of  each  of  said  rea« 
ervations  to  the  United  SUtes  in  trusty 
which  trust  is  expressed  in  the  provisions 
of  the  act  of  January  14,  1889. 

MinnesoU  v.  Hitehcock,  185  U.  8.  878, 
394,  46  L.  ed.  954,  965,  22  Sup.  Ct  Rep. 
650. 

The  failure  of  the  United  SUtes  to  earry 
out  the  provisions  of  the  act  of  January  14, 
1889,  and  the  adoption  by  Congress  of  the 
joint  resolution  of  December  19,  1893,  eon- 
finning  cerUin  entries  made  upon  the  MUk 
Lae  Reservation  mentioned  in  said  reaolu- 
tion,  constituted  such  a  failure  of  doty  on 
the  part  of  the  United  SUtes  as  gives  the 
Mille  Lae  band  a  right  of  action  against 
the  United  SUtes  for  damages  under  the 
jurisdictional  act 

United  SUtes  v.  Blackfeather,  155  U.  S. 
180,  39  L  ed.  114,  15  Sup.  Ct  Rep.  64; 
ChocUw  Nation  v.  United  SUtes,  119  U. 
S.  1,  30  L  ed.  306,  7  Sup.  Ct  Rep.  75; 
Lone  Wolf  v.  Hitehcock,  187  U.  S.  553, 
564,  567,  47  L.  ed.  299,  305,  307,  23  Sup. 
Ct  Rep.  216;  United  SUtes  v.  Carpenter, 
111  U.  S.  347,  28  L.  ed.  451,  4  Sup.  Ct. 
Rep.  435;  Spalding  v.  Chandler,  160  U.  8. 
404,  40  L.  ed.  473,  16  Sup.  Ct.  Rep.  860. 

The  measure  of  damages  for  the  opening 
up  of  sudi  reservation  to  settlement  under 
the  publie  land  laws  is  the  reasonable  value 
of  the  pine  timber  and  agricultural  lands 
on  such  reservation  on  December  19,  1898, 
with  interest  thereon  at  the  rate  of  6  per 
cent  from  such  date. 

United  SUtes  v.  Blackfeather,  155  U.  8. 
180,  39  L.  ed.  114,  15  Sup.  Ct  Rep.  64; 
United  SUtes  v.  Old  Settlers,  148  U.  a 
427,  87  L.  ed.  509,  18  Sup.  Ct  Rep.  650; 
United  SUtes  v.  Cherokee  Nation.  202  U. 
S.  101,  50  L.  ed.  949,  26  Sup.  Ct  Rep.  688. 

The  passage  of  the  joint  resolution  of 
December  19,  1893,  and  the  pcusage  of  the 
joint  resolution  of  May  27,  1898,  do  not 
indicate  any  intention  on  the  part  of  Om* 
gress  to  confiscate  the  Mille  Lac  Reserra* 
tion,  nor  that  in  the  exercise  of  iU  plenafj 
power  Congress  intended  te  take  from  tlit 
Chippewas  of  MinnesoU  the  value  of  audi 
reservation. 

Lone  Wolf  v.  Hitchcock,  187  U.  8.  66S, 
47  L.  ed.  299,  23  Sup.  Ct  Rep.  216;  Cher- 
okee Nation  v.  Hitchcock,  187  U.  S.  294,  47 
L.  ed.  183,  28  Sup.  Ct.  Rep.  115. 

Mr.  0.  B.  Richardson  also  filed  a.  VsiSsift. 
for  ap^\\«a. 
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Mr.  Justice  Van  Deranter  delivered  tbe 
opinion  of  the  court: 

This  suit  was  begun  under  tbe  act  of  Feb- 
ruary 15,  1900  (35  Stat,  at  L.  619,  chap. 
126),  which  authorized  the  court  of  claims 
"to  hear  and  determine  a  suit  or  suits  to 
be  brought  by  and  on  behalf  of  the  Mille 
Lao  band  of  Chippewa  Indians  in  the  state 
of  Minnesota  against  the  United  States,  on 
account  of  losses  sustained  by  them  or  the 
Ghippewas  of  Minnesota  by  reason  of  the 
opening  of  the  Mille  Lac  Reservation  .  .  . 
to  public  settlement  under  the  general  land 
laws  of  the  United  States." 

The  lands  to  which  the  act  and  the  suit 
relate  are  four  fractional  townships  border- 
ing on  the  Mille  Lac  in  Minnesota,  and 
three  islands  in  that  lake,  comprising  in 
all  a  little  more  than  61,000  acres.  The 
suit  was  begun  in  the  name  of  the  Mille 
Lao  band,  and  the  court  of  claims,  two 
judges  dissenting,  gave  judgment  against 
the  United  States  in  the  sum  of  $827,580.72, 
with  a  direction,  in  substance,  that  the 
amount  recovered  be  credited  to  the  Ghip- 
pewas of  Minnesota  and  distributed  among 
them  under  the  provisions  of  §  7  of  the 
act  of  January  14,  1889  (25  Stat,  at  L.  642, 
chap.  24),  47  Ct.  CI.  415.  The  case  is  here 
upon  the  appeal  of  the  United  States. 

The  judgment  was  sought  and  was  ren- 
dered on  the  theory  that  the  lands  were 
set  apart  and  reserved  for  the  occupancy 
and  use  of  the  Mille  Lac  band  by  treaties 
of  February  22,  1855  (10  Stat,  at  L.  1165), 
March  11,  1863  (12  SUt  at  L.  1249), 
and  May  7,  1864  (13  SUt.  at  L.  693),  and 
were  subsequently  relinquished  to  the  Unit- 
ed States  pursuant  to  the  act  of  January 
14,  1889,  supra,  upon  certain  trusts  there- 
in named,  and  that  in  violation  of  those 
500] treaties  and  *that  act  they  were 
opened  to  settlement  and  disposal  under  the 
general  land  laws  of  the  United  States  and 
were  disposed  of  thereunder,  to  the  great 
loss  and  damage  of  the  Mille  Lac  band  or 
the  Chippewas  of  Minnesota 

The  arguments  at  the  bar  and  the  briefs 
are  addressed  to  these  questions:  1.  The 
scope  of  the  jurisdictional  act.  2.  The 
rights  of  the  Indians  in  the  lands  under  the 
treaties  of  1863  and  1864.  3.  The  effect 
to  be  given  to  the  act  of  1889  and  its  ac- 
ceptance by  the  Indians.  4.  Whether  the 
disposal  of  the  lands,  or  any  of  them,  under 
the  general  land  laws,  was  violative  of  the 
rights  of  the  Indians. 

The  jurisdictional  act  makes  no  admis- 
sion of  liability,  or  of  any  ground  of  lia- 
bility, on  the  part  of  the  government,  but 
merdy  provides  a  forum  for  the  adjudica- 
tion  ot  the  claim  according  to  applicable 
Ifl^  principles.     Nor  does  it  contemplate 
tb^t  reooverj  may  be  founded  upon  an.^ 
MUfOM 


merely  moral  obligation,  not  expressed  in 
pertinent  treaties  or  statutes,  or  upon  any 
interpretation  of  either  that  fails  to  give 
effect  to  their  plain  import,  because  of 
any  supposed  injustice  to  the  Indiana. 
United  States  v.  Old  Settlers,  148  U.  a 
427,  469,  37  L.  ed.  509,  524,  13  Sup.  Ct 
Rep.  650;  United  States  v.  Choctaw  Na- 
tion, 179  U.  S.  494,  535,  45  L.  ed.  291,  307» 
21  Sup.  Ct.  Rep.  149;  Sm  and  F.  Indians 
V.  Sac  A^  F.  Indians,  220  U.  8.  481,  489» 
55  L.  ed.  552,  556,  31  Sup.  Ct.  Rep.  473. 

Under  the  treaty  of  1855,  supra,  there 
were  reserved  for  the  occupancy  and  use  of 
the  Mississippi  bands  of  Ghippewas,  of 
which  the  Mille  Lac  band  was  one,  six 
separate  tracts  of  land  in  Minnesota.  One 
of  these  embraced  the  townships  and  is- 
lands before  mentioned,  and  came  to  be  sep- 
arately occupied  by  the  Mille  Lacs,  al- 
though all  the  reservations  were  claimed 
in  common  by  all  the  bands.  By  the  treaty 
of  1863,  supra,  the  lands  in  the  six  reser- 
vations, the  one  occupied  by  the  Mille  Laos 
being  in  terms  included,  were  expressly 
ceded  to  the  United  States  (art  1),  and 
one  large  tract  of  other  lands  in  Minnesota 
was  reserved  for  the  future  home  of  all 
the  bands,  including  *the  Mille  Lacs[601 
(art.  2).  Provision  was  made  (art  4)  for 
clearing  and  breaking  a  limited  area  in  the 
new  reservation  for  each  of  the  bands,  the 
Mille  Lacs  being  in  terms  included,  and 
(art.  6)  for  removing  the  agency  and 
sawmill  from  one  of  the  ceded  reservations 
to  the  new.  Article  12  of  this  treaty  was 
as  follows, — special  importance  being  now 
attached  to  its  proviso: 

"It  shall  not  be  obligatory  upon  the  In- 
dians, parties  to  this  treaty,  to  remove 
from  their  present  reservations  until  ths 
United  States  shall  have  first  complied 
with  the  stipulations  of  articles  4  and  6 
of  this  treaty,  when  the  United  States  shall 
furnish  them  with  all  necessary  transporta- 
tion and  subsistence  to  their  new  homes, 
and  subsistence  for  six  months  thereafter: 
Provided,  That  owing  to  the  heretofore 
good  conduct  of  the  Mille  Lao  Indians,  they 
shall  not  be  compelled  to  remove  so  long 
as  they  shall  not  in  any  way  interfere  with 
or  in  any  manner  molest  the  persons  or 
property  of  the  whites." 

The  treaty  of  1864,  supra,  superseded  that 
of  1863,  and  in  so  far  as  their  provisions 
are  material  here  they  were  identical,  so 
we  shall  speak  only  of  the  later  one.  In 
addition  to  the  creation  of  the  single  large 
reservation,  provision  was  made  for  tlie 
payment  of  large  annuities  to  the  Indians 
in  consideration  for  the  cession  of  the  six 
original  reservations,  and  it  is  not  ques- 
^tioned  that  these  annuities  were  duly  paid 
\A  iXL  \:iix%  ^MA!^,  VnidVxkASs^  ^1m  Mills  Laos. 
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nor  that  there  was  a  full  compliance  with 
articles  4  and  6. 

A  treaty  negotiated  in  1867  (16  Stat  at 
Jm  719)  eliminated  a  considerable  portion 
of  the  large  tract  reserved  by  article  2  of 
the  treaty  of  1864  and  substituted  a  new 
tract,  consisting  of  thirty-six  townships, 
which  came  to  be  known  as  the  White  Earth 
Reservation.  This  treaty  is  not  important 
here,  save  as  it  explains  subsequent  refer- 
ences to  the  White  Earth  Reservation. 

A  controversy  soon  arose  over  the  mean- 
609]ing  and  effect  *of  the  proviso  to  article 
12  of  the  treaty  of  1864,  declaring,  ''that, 
owing  to  the  heretofore  good  conduct  of 
the  Mille  Lac  Indians,  they  shall  not  be 
compelled  to  remove  [from  the  old  reserva- 
tion to  the  new  one]  so  long  as  they  shall 
not  in  any  way  interfere  with  or  in  any 
manner  molest  the  persons  or  property  of 
the  whites."  On  the  part  of  the  executive 
and  administrative  officers  it  was  insisted-— 
not,  however,  without  some  differences 
among  themselves — ^that  the  proviso  did 
not  invest  the  Mille  Laes  with  any  right 
in  the  old  reservation  expressly  ceded  by 
article  1  of  the  treaty,  but  merely  permit- 
ted them  to  remain  thereon  as  a  matter  of 
favor;  that  one  purpose  of  the  cession  was 
to  enable  the  government  to  survey  the 
lands  and  open  them  to  settlement,  and 
that  it  was  not  intended  that  the  permis- 
sion to  remain  should  interfere  with  this. 
But  the  Mille  Lacs  maintained  that  the 
proviso  operated  to  reserve  the  lands  for 
their  occupancy  and  use  indefinitely,  and 
that  the  lands  could  not  be  opened  to  set- 
tlement while  they  remained  and  conducted 
themselves  properly  towards  the  whites  in 
that  vicinity.  The  survey  was  made,  the 
lands  were  declared  open  to  settlement  and 
entry,  and  entries  in  considerable  numbers 
were  allowed  from  time  to  time;  but  the 
Mille  Lacs  persisted  in  their  claim  and  re- 
fused to  move,  although  repeatedly  en- 
treated to  do  so.  This  continued  to  be  the 
situation  until  the  act  of  1880  was  passed 
by  Congress  and  accepted  by  the  Mille  Laes 
and  other  Chippewas  of  Minnesota.  In  the 
meantime  an  order  was  issued  by  one  Secre- 
tary of  the  Interior,  suspending  the  allow- 
ance of  further  entries,  as  also  further  ac- 
tion upon  those  already  allowed,  and  this 
order  was  recalled  by  a  succeeding  Secre- 
tary. Congress  then  passed  the  act  of 
July  4,  1884  (23  Stat,  at  L.  76,  89,  chap. 
180),  directing  that  the  lands  should  not 
*'be  patented  or  disposed  of  in  any  manner 
nntil  further  legislation."  The  entries  al- 
lowed up  to  that  time  covered  about  55,000 
acres,  or  approximately  nine  tenths  of  the 
608] lands,  and  some  were  under  *investi- 
gation  upon  charges  that  they  were  fraudu- 1 
lent.  After  the  passage  of  the  act  of  1884,' 
if  Ii.  ed. 


all  further  action  was  suspended  awaiting 
further  legislation. 

That  legislation  came  in  the  act  of  1889. 
It  provided  for  a  commission  to  negotiata 
with  all  the  bands  of  Chippewas  in  Minn- 
esota for  the  cession  and  relinquishment  of 
all  their  reservations,  excepting  the  White 
Earth  and  Red  Lake  Reservations,  and  for 
the  cession  and  relinquishment  of  so  much 
of  them  as  should  not  be  required  for  allot- 
ments. It  further  provided  that  the  ces- 
sion and  relinquishment  should  be  obtained 
as  to  each  reservation,  other  than  the  Red 
Lake,  through  the  assent  in  writing  of  two 
thirds  of  the  male  adults  of  the  band  "oc- 
cupying and  belonging  to"  it,  and,  as  to  the 
Red  Lake  Reservation,  through  a  like  as- 
sent of  two  thirds  of  the  male  adults  of 
all  the  Chippewas  in  the  state;  that  the 
cession  and  relinquishment  as  to  each  reser- 
vation should  be  subject  to  the  approval 
of  the  President,  and  when  approved  should 
operate  as  a  complete  extinguishment  of  the 
Indian  title  ''for  the  purposes  and  upon  the 
terms"  stated  in  the  act;  that  thereupon 
all  the  Chippewas  in  the  state,  excepting 
those  on  the  Red  Lake  Reservation,  should 
be  removed  to  and  take  up  their  residence 
on  the  White  Earth  Reservation,  and  re- 
ceive allotments  in  severalty  therein,  and 
allotments  to  those  on  the  Red  Lake  Reser- 
vation should  be  made  in  that  reservation; 
that  any  Indian  residing  on  any  of  said 
reservations  might,  in  his  discretion,  take 
his  allotment  "on  the  reservation  where  he 
lives  .  .  .  instead  of  being  removed;** 
that  the  ceded  lands  not  so  allotted  should 
be  classified  as  "pine  lands"  and  as  "agri- 
cultural lands,"  and  be  disposed  of  in  the 
manner  and  at  the  prices  stated  in  the 
act;  and  (f  7)  that  all  moneys  accruing 
from  their  disposal,  after  deducting  ex- 
penses, should  be  placed  in  the  treasury 
of  the  United  SUtes  to  the  credit  of  all 
the  Chippewas  of  Minnesota  as  a  trust  fund, 
drawing  interest  at  5  per  cent  per  annum, 
the  interest  to  be  used  *for  their  bene- [5 04 
fit  and  the  principal  to  be  distributed  among 
them  at  the  end  of  fifty  years.  In  §  6  there 
was  a  proviso,  deemed  important  here,  de- 
claring "that  nothing  in  this  act  shall  be 
held  to  authorise  the  sale  or  other  disposal 
under  its  provisions  of  any  tract  upon  whieh 
there  is  a  subsisting,  valid  pre-emption  or 
homestead  entry,  but  any  such  entry  shall 
be  proceeded  with  under  the  regulations  and 
decisions  in  force  at  the  date  of  its  allow* 
ance,  and  if  found  regular  and  valid, 
patents  shall  issue  thereon." 

Through  negotiations  conducted  under  the 
authority  of  that  act,  the  commissioners 
secured  agreements  with  the  Indians  em- 
bodying the  contemplated  cessions  and  f- 
linquishments,  and  these,  u^^il  «\VsisQxwi&tfs^ 
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to  the  President,  were  approved  by  him 
Mareh  4,  1800.  The  agreement  with  the 
Mille  Lues,  in  addition  to  embodying  a 
ecHion  and  relinquishment  of  the  lands  in 
the  White  Earth  and  Red  Lake  Reserva- 
tions not  required  for  allotments,  contained 
an  express  assent  to  all  the  provisions  of 
the  aet  of  1880,  and  an  express  relinquish- 
ment of  the  lands  in  the  Mille  Lac  Reserva- 
tion, as  is  shown  by  the  following  excerpt 
from  the  agreement: 

''We,  the  undersigned,  being  male  adult 
Indians  over  eighteen  years  of  age,  of  the 
Mille  Lac  band  of  Chippewas  of  the  Mis- 
sissippi, occupying  and  belonging  to  the 
Mille  Lac  Reservation  under  and  by  virtue 
of  a  clause  in  the  twelfth  article  of  the 
treaty  of  May  7,  1864  (13  Stat,  at  L.  p. 
603 ) ,  do  hereby  certify  and  declare  that  we 
have  heard  read,  interpreted,  and  thoroughly 
explained  to  our  understanding  the  act  of 
Congress,  approved  January  14,  1880,  en- 
titled, 'An  Act  for  the  Relief  and  Civiliza- 
tion of  the  Chippewa  Indians,  in  the  State 
of  Minnesota'  (Public,  No.  13),  which  said 
aet  is  embodied  in  the  foregoing  instrument, 
and  after  such  explanation  and  understand- 
ing, have  consented  and  agreed  to  said  act, 
and  have  accepted  and  ratified  the  same, 
and  do  hereby  accept  and  consent  to  and 
ratify  the  said  act,  and  each  and  all  of  the 
5 05] provisions  ^thereof,  .  .  .  and  we 
do  also  hereby  forever  relinquish  to  the 
United  States  the  right  of  occupancy  on  the 
Mille  Lac  Reservation,  reserved  to  us  by  the 
twelfth  article  of  the  treaty  of  May  7, 
1864." 

This  agreement  was  negotiated  at  a  coun- 
cil of  the  Mille  Lacs,  wherein  they  reiterated 
their  claim  under  article  12,  and  at  first 
declined  to  assent  to  the  act  of  1880,  but 
upon  further  consideration  assented  and 
then  signed  the  agreement.  The  commis- 
sion, in  reporting  the  result  of  its  labors, 
gave  a  tabulated  statement  of  the  reserva- 
tions, with  the  area  of  each,  covered  by  the 
relinquishments,  and  included  the  Mille  Lac 
Reservation,  with  an  area  of  61,014  acres, 
in  the  statement.  In  submitting  the  agree- 
ments, including  that  with  the  Mille  Lacs, 
to  the  President,  with  the  recommendation 
that  each  be  separately  approved,  as  was 
done,  the  Secretary  of  the  Interior  referred 
to  the  prolonged  controversy  with  the  Mille 
Lacs  and  said:  "The  rights  of  the  Indians 
upon  this  reservation  have  been  a  vexed 
question,  full  of  difficulties  and  embarrass- 
ments; but  it  is  hoped  that  this  agreement 
will  furnish  a  basis  for  its  early  and  final 
solution."  Upon  approving  the  agreements 
(they  were  sometimes  spoken  of  as  consti- 
tuting in  the  aggregate  a  single  document) 
the  President  transmitted  a  copy  of  them 
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gress  for  its  information,  and  in  the  let- 
ter of  transmittal  said:  "Being  satisiM 
from  an  examination  of  the  papers  submit- 
ted that  the  cession  and  relinquishment  by 
said  Chippewa  Indians  of  their  title  and 
interest  in  the  lands  specified  and  described 
in  the  agreement  with  the  different  bands 
or  tribes  of  Chippewa  Indians  in  the  state 
of  Minnesota  was  obtained  in  the  manner 
prescribed  in  the  1st  section  of  said  ae<« 
and  that  more  than  the  requisite  number 
have  signed  said  agreement,  I  have,  as  pro- 
vided by  said  act,  approved  the  said  in- 
struments in  writing  constituting  the  agree- 
ment entered  into  by  the  commissioners  with 
said  Indians."  Shortly  *thereafter,[506 
and  before  the  Mille  Lacs  removed  from  the 
old  reservation.  Congress  passed  the  act  of 
July  22,  1800  (26  Stat  at  L.  200,  chap. 
714),  whereby  a  railroad  right  of  way, 
including  station  grounds,  was  granted 
through  that  reservation  upon  condition 
that  compensation  therefor  be  paid  to  the 
United  States  for  the  use  of  the  Indians, 
and  that  a  failure  to  use  the  right  of  way 
and  station  grounds  for  railroad  purposes 
should  inure  to  the  benefit  of  the  Indians, 
thereby  recognizing  that  the  Indians  had 
then  come  to  have  an  interest  in  the  dis- 
posal of  the  lands. 

After  the  Mille  Lacs  gave  their  assent 
to  the  act  of  1880  the  entries  theretofore 
allowed  were  examined  and  passed  upon 
by  the  Land  Department  in  regular  course, 
and  such  as  were  found  to  be  regular  and 
bona  fide  were  passed  to  patent.  The  re- 
maining lands  in  the  reservation  were  sub- 
sequently disposed  of,  not  under  the  act 
of  1880,  but  under  the  general  land  laws, 
in  pursuance  of  directions  contained  in  the 
joint  resolutions  of  December  10,  1803  (28 
SUt.  at  L.  576),  and  May  27,  1808  (30 
Stat,  at  L.  745). 

Whatever  might  be  said  of  its  merits, 
it  is  apparent  that  there  was  a  real  con- 
troversy between  the  Mille  Lacs  and  the 
government  in  respect  of  the  rights  of  the 
former  under  article  12  of  the  treaty  of 
1864,  and  that  the  controversy  was  still 
subsisting  when  the  act  of  1880  was  passed 
by  Congress  and  assented  to  by  the  Indians. 
And  we  think  it  also  is  apparent  that  this 
controversy  was  intended  to  be  and  was 
thereby  adjusted  and  composed.  A  mani- 
fest purpose  of  the  act  was  to  bring  about 
the  removal  to  the  White  Earth  Reserva- 
tion of  all  the  scattered  bands  residing 
elsewhere  than  on  the  Red  Lake  Reserva- 
tion, the  Mille  Lacs  as  well  as  the  others; 
and  this  was  to  be  accomplished,  not 
through  the  exertion  of  the  plenary  power 
of  Congress,  but  through  negotiations  with 
and  the  assent  of  the  Indians.  Tlie  prori- 
slon  iq  I  6  for  perfecting  subsisting  prt- 


1018. 


tJKlTEB  8TATBS  t.  MILLS  LAC  BAKD. 


fO(k60» 


cmption  and  homestead  entries^  if  found 
regular  and  valid,  pointed  most  persuasively 
50  7] to  a  ^purpose  to  extend  the  negotia- 
tions to  the  Mi  lie  Lee  Reservation.  The 
commission,  the  Secretary  of  the  Interior, 
and  the  President,  in  seeking,  obtaining,  and 
approving  the  relinquishment  of  that  reser- 
vation, all  treated  it  as  within  the  purview 
of  the  act,  and  the  Mille  Lacs  did  the  same. 
Then,  too,  Congress  recognized  by  the  act 
of  1890,  shortly  following  the  approval  of 
the  agreement^  that  the  Indians  had  come 
to  have  aa  interest  in  the  disposal  of  the 
lands  in  that  reservation. 

But  while  the  government  thus  waived 
its  earlier  position  respecting  the  status 
of  the  reservation,  and  consented  to  recog- 
nize the  contention  of  the  Indians,  this 
was  done  upon  the  express  condition,  stated 
in  the  proviso  to  f  6,  ''that  nothing  in 
this  act  shall  be  held  to  authorize  the  sale 
or  other  disposal  under  its  provision  of 
any  tract  upon  which  there  is  a  subsisting, 
valid  pre-emption  or  homestead  entry,  but 
any  such  entry  shall  be  proceeded  with 
under  the  regulations  and  decisions  in  force 
at  the  time  of  its  allowance,  and  if  found 
regular  and  valid,  patents  shall  issue 
thereon."  In  other  words,  the  controversy 
was  intended  to  be  and  was  adjusted  and 
composed  by  concessions  on  both  sides, 
whereby  the  lands  in  the  Mille  Lac  Reser- 
vation were  put  in  the  same  category,  and 
were  to  be  disposed  of  for  the  benefit  of 
the  Indians  in  the  same  nuumer,  as  the 
lands  in  the  other  reservations  relinquished 
under  the  act,  but  subject  to  the  condition 
and  qualification  that  all  subsisting  bona 
fide  pre-emption  and  homestead  entries 
should  be  carried  to  completion  and  pat- 
ent under  the  regulations  and  decisions  in 
force  at  the  time  of  their  allowance. 

True,  it  is  said  on  behalf  of  the  Indians 
that  they  did  not  so  understand  the  act; 
that  is,  did  not  understand  that  existing 
entries  could  be  thus  carried  to  patent. 
But  of  this  it  is  enough  to  observe  that 
the  language  of  the  proviso  to  |  6  is  plain 
and  unambiguous;  tiiat  the  agreement  re- 
cites that  the  Mille  Lacs  "do  hereby  accept 
508]and  consent  to  and  *  ratify  the  said 
act,  and  each  and  all  of  the  provisions  there- 
of;" and  that  the  Indians,  no  less  than  the 
United  States,  are  bound  by  the  plain  im- 
port of  the  language  of  the  act  and  the 
agreement.  Not  only  so,  but  the  act  con- 
ferred upon  the  Mille  Lacs  many  very  sub- 
stantial advantages  which  doubtless  con- 
■tituted  the  inducement  to  the  adjustment 
and  composition  to  which  they  assented. 
Among  other  advantages,  it  enabled  them 
to  share  in  the  proceeds  of  the  disposal  of 
m  vast  acreage  of  lands  in  which  they  oth- 
wwise  would  have  had  no  interest. 
57  li.  ed. 


I  On  behalf  of  the  Indians  it  also  is  said 
I  that  the  proviso  was  limited  to  "regular 
and  valid"  pre-emption  and  homestead  en- 
tries, and  that  no  entry  of  lands  within  aa 
Indian  reservation  could  come  within  that 
limitation.  But  this  aasumes  the  existence 
of  the  Mille  Lae  Reservation  at  the  time 
of  the  entries,  which  was  the  very  matter 
in  dispute.  Besides,  the  interpretation  sug- 
gested could  not  be  accepted  without  whol- 
ly rejecting  the  proviso,  for  if  it  was  in- 
applicable to  entries  in  the  Mille  Lac  tract, 
it  was  equally  inapplicable  to  any  in  the 
other  tracts  relinquished  under  the  act. 
In  saying  this  we  do  not  indicate  that  there 
were  other  entries,  for  the  reports  of  the 
Land  and  Indian  Offices,  which  were  before 
Congress  when  the  act  of  1880  was  passed, 
disclosed  the  entries  in  the  Mille  Lae  tract 
and  did  not  show  any  others.  Of  oourse^ 
the  proviso  cannot  be  rejected.  It  had  aa 
office  to  perform  and  must  be  given  effect. 
It  meant,  as  its  terms  plainly  show,  that 
entries  made  in  accordance  with  existing 
regulations  and  decisions  could,  if  bona 
fide,  be  carried  to  completion  and  patent 
in  the  usual  way;  and  the  phrase  "if  found 
regular  and  valid"  was  evidently  used  with 
special  reference  to  the  charge  that  some 
of  the  entries  were  fraudulent,  and  with 
the  purpose  of  eliminating  such  as  were 
of  that  character. 

We  are  accordingly  of  opinion  that  the 
act  of  1880,  to  which  the  Indians  fully  as- 
sented, contemplated  and  *authorized[509 
the  completion,  and  the  issuing  of  patents 
on,  all  existing  pre-emption  and  homestead 
entries  in  the  Mille  Lac  tract  which,  in 
the  course  of  proceedings  in  the  Land  De- 
partment, should  be  found  to  be  within 
the  terms  of  the  proviso  to  |  6,  and  there- 
fore that  no  rights  of  the  Indians  were  in- 
fringed in  so  disposing  of  lands  embraced 
in  such  entries.  And  we  think  the  evi- 
dent purpose  of  the  proviso  requires  that 
it  be  held  to  include  entries  of  that  dass 
theretofore  passed  to  patent,  of  which  there 
were  some  instances  during  the  early  peri* 
od  of  the  controversy. 

As  respects  other  lands  in  that  trad* 
that  is,  such  as  were  not  within  the  tcrma 
of  the  proviso,  we  are  of  opinion  that  thij 
came  within  the  general  provisions  of  the 
act,  and  were  to  be  disposed  of  thereunder 
for  the  benefit  of  the  Indians,  in  like  man- 
ner as  were  the  ceded  lands  in  the  other 
reservations,  of  which  it  was  said  in  Mln- 
nesoU  V.  Hitchcock,  186  U.  8.  373,  304. 
46  L.  ed.  054,  065,  22  Sup.  Ot  Rep.  3Ms 
"The  cession  was  not  to  the  United  Statii 
absolutely,  but  in  trust.  It  was  a 
of  all  of  the  unallotted  lands.  The 
was  to  be  executed  by  the  sale  of  the 
lands  and  a  deposit  of  tha  ^t^i^M^ak  V^  ^Q^% 


609-612 


SUPREMK  COURT  OF  THE  UNITBD  STATES. 


Cor.  Ikucy 


Treasury  of  the  UDited  States,  to  the  credit 
of  the  Indians,  such  sum  to  draw  interest 
at  6   per  cent." 

Ai  before  stated,  the  lands  not  within  the 
proviso  were  disposed  of,  not  under  the 
act  of  1889,  but  under  the  general  land 
laws;  not  for  the  benefit  of  the  Indians, 
but  in  disregard  of  their  rights.  This  was 
clearly  in  violation  of  the  trust  before  de- 
scribed, and  the  Indians  are  entitled  to  re- 
cover for  the  resulting  loss.  In  principle 
it  is  as  if  the  lands  had  been  disposed  of 
conformably  to  the  act  of  1889,  and  the  net 
proceeds  placed  in  the  trust  fund  created 
by  §  7,  and  the  government  then  had  used 
the  money,  not  for  the  benefit  of  the  In- 
dians, but  for  some  wholly  different  pur- 
pose. That  the  wrongful  disposal  was  in 
obedience  to  directions  given  in  two  resolu- 
tions of  Congress  does  not  make  it  any  the 
less  a  violation  of  the  trust.  The  resolu- 
610]tions,  *unlike  the  legislation  sustained 
in  Cherokee  Nation  v.  Hitdhcock,  187  U.  8. 
294,  307,  47  L.  ed.  183,  190,  23  Sup.  Ct. 
Rep.  115,  and  Lone  Wolf  v.  Hitchcock,  187 
U.  S.  553,  564,  568,  47  L.  ed.  299,  305,  307, 
23  Sup.  Ct.  Rep.  216,  were  not  adopted  in 
the  exercise  of  the  administrative  power 
of  Congress  over  the  property  and  affairs 
of  dependent  Indian  wards,  but  were  in- 
tended to  assert,  and  did  assert,  an  un- 
qualified power  of  disposal  over  the  lands 
as  the  absolute  property  of  the  government. 
Doubtless  this  was  because  there  was  a 
misapprehension  of  the  true  relation  of  the 
government  to  the  lands,  but  that  does  not 
alter  the  result. 

The  court  of  claims  gave  no  effect  to  the 
proviso  to  f  6,  and  the  findings  afford  no 
basis  for  separating  the  damages  rightly 
recoverable  from  those  erroneously  assessed 
on  account  of  lands  disposed  of  under  pre- 
emption and  homestead  entries  allowed 
prior  to  the  act  of  1889.  The  case  must 
therefore  be  remanded  for  a  reassessment 
of  the  damages. 

By  reason  of  a  contention  advanced  in 
the  briefs,  it  is  well  to  observe  that  the 
damages  should  be  assessed  on  the  basis  of 
the  prices  which  would  have  been  control- 
ling had  the  act  of  1889  been  rightly  ap- 
plied. 

The  judgment  is  reversed,  and  the  case  is 
remanded  for  further  proceedings  in  con- 
formity with  this  opinion. 

Reversed. 

Mr.  Justice  McKenna  and  Mr.  Justice 
Day  dissent. 

Leave  granted  on  June  16,  1913,  to  pre- 
•ent  a  petition  for  rehearing  herein  within 
§§xij  dBjn,  on  motion  of  Mr.  C.  C.  Cal- 

haan,  tm  bibhBli  of  eoansel  for  the  appeWee. 
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V, 

WILLIAM  H.  HALL. 
(See  S.  C.  Reporter's  ed.  511-«16.) 

Bankruptcy  —  aToiding  liene  on  exempt 
property. 

1.  Liens  against  property  which  may  be 
set  aside  to  the  bankrupt  as  exempt,  and 
to  which,  therefore,  the  trustee  in  bank- 
ruptcy, under  the  act  of  July  1,  1898  (30 
Stat,  at  L.  544,  chap.  541,  U.  S.  Comp. 
Stat.  1901,  p.  3418),  §  70,  acquires  no  title, 
are  included  in  the  provisions  of  §  67f  of 
that  act,  which  declares  that  all  liens  ob- 
tained through  legal  proceedinffs  against 
an  insolvent  within  four  months  of  the 
bankruptcy  proceedings  shall  be  deemed 
null  and  void  in  case  he  is  adjudged  a  bank- 
rupt, notwithstanding  a  further  provision 
that  the  property  affected  by  the  lien  shall 
be  released  from  the  same,  and  shall  pass 
to  the  trustee  as  a  part  of  the  estate  of 
the  bankrupt. 

[For  other  cases,  see  Bankmptcj,  VI.  b.  S,  ta 
Digest  Sup.  Ct.  1908.1 

Bankruptcy  »  jurisdiction  »  salt    af- 
fecting exemption. 

2.  Rights  in  exempt  property,  acquired 
by  contract  or  by  waiver  of  the  exemption, 
may  be  enforced  or  foreclosed  by  a  judg- 
ment obtained  even  after  a  petition  in  bank- 
ruptcy has  been  filed. 


[For  other  cases,  see  Bankruptcy,  II.  b^  In  Di- 
gest Sup.  Ct.  1908.1 

[No.  249.] 

Submitted  April  21,  1913.    Decided  June  0, 

1913. 

IN  ERROR  to  the  Supreme  Ck>urt  of  the 
State  of  Nebraska  to  review  a  judgment 
which  affirmed  a  judgment  of  the  District 
Court  of  Douglas  County,  in  that  state,  in 
favor  of  plaintiff  in  an  action  to  recover 
wages  from  a  railway  company,  which  had 
been  garnished  by  proceedings  in  the  courts 
of  another  state  within  four  monthe  of  pro- 
ceedings in  bankruptcy  against  him.  Af- 
firmed. 

See  same  case  below,  88  Neb.  20,  128  M. 
W.  646. 

Statement  by  Mr.  Justice  Lamar: 
Hall,  a  resident  of  Douglas  county, 
Nebraska,  was  employed  by  the  railroad  as 
switchman  in  its  yards  in  Omaha.  His 
wages  were  exempt  from  garnishment  by 
the  laws  of  Nebraska.  In  July,  1907,  he 
was  insolvent,  and  *in  that  month,[51S 
while  temporarily  in  the  state  of  Iowa,  two 
proceedings  were  instituted  against  him,  in 
which  he  was  personally  served,  and  tlie 
railroad,  which  owed  him  $122  as 
waa   g^miaheed.     In    one    of    these 
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Rawles  aued  on  an  open  account  for  $54.20,  Iowa,  670,  22  N.  W.  919 ;  Willard  v.  Sturm, 

the  railroad  being  required  to  answer  on  96  Iowa,  555,  65  N.  W.  847. 
August  10th.    In  the  other,  Torrey,  holding       By  the  service  of  the  garnishment  pro- 

a  judgment  for  $22.40,  rendered  in   1894,  cess,  which  afterwards  matured  into  judg- 

■enred  a  summons  of  garnishment  on  the  ments   against  the   railroad  company,   the 

railroad,  requiring  it  to  answer  on  August  plaintiff  obtained   liens,   or  specific  claims 

27,  1907.  in  the  nature  of  liens,  upon  the  funds  in 

While  these  proceedings  were  pending  in  the   garnishee's    hands   belonging   to   Hall, 

the  Iowa  courts.  Hall  returned  to  Nebraska,  or  which  the  garnishee  owed   Hall,  which 

and,  on  August  7,  1907,  he  was,  on  his  own  Hens  or  claims  dated  from  the  service  of 

application,     adjudged     a     bankrupt,     his  the  garnishment  process, 
wages  being  claimed   as   exempt,   and   the       Buck  Reiner  Co.  v.  Beatty,  82  Iowa,  353, 

two  Iowa  plaintiffs  included  in  his  list  of  48   N.  W.   96;    Minthorn  v.   Hemphill,   73 

creditors.     Notice  of  the  bankruptcy   pro-  Iowa,  257,  34  N.  W.  844;   20  Cyc.  1058; 

oeeding  was  given  to  them  and  to  the  rail-  Bank  of  Commerce  v.  Elliott,  109  Wis.  648, 

road.  85  N.  W.  417;  National  Surety  Co.  v.  Med- 

Thereafter,  on  August  10th,  the  railroad  lock*  2  Ga,  App.  665,  58  S.  E.  1131;  Re 
answered  in  the  Rawles  suit,  admitting  Maher,  169  Fed.  997;  Gilmore  v.  Cohn,  102 
that  it  owed  Hall  $122,  and  a  judgment  was  Iowa,  254,  71  N.  W.  244;  Bowen  v.  Port 
accordingly  entered  against  the  railroad  as  Huron  Engine  &  Thresher  Co.  109  Iowa, 
garnishee  for  $61.60.  On  August  27,  it  an-  255,  47  L.R.A.  131,  77  Am.  St  Rep.  539,  80 
swered  in  the  Torrey  suit,  and  the  court  N.  W.  345;  Rock  Island  Plow  Co.  v.  Rear- 
entered  judgment  against  it  as  garnishee  ^^n*  222  U.  S.  354,  56  L.  ed.  231,  32  Sup. 
for  $56.91.     Hall,  in  the  bankruptcy  pro-  ^^  J^«P-  1®*- 

ceedings,  had  asked  that,  as  allowed  by  the  /^^^  bankruptcy  proceedings  did  not  affect 

laws  of  Nebraska,  hU  wages  be  set  apart  <^^«  creditors'  rights  to  or  liens  on  the  bank- 

as  exempt,  and  filed  a  petition  praying  that  """P*  *  ^^'"P*  P«>Pcrty. 

the  railroad  sliould  be  summarily  ordered  o,?'^,^^^^  7\^f  5^*To  ^*"^i  l®^  ^J.®' 

to  pay  him  the  amount  due  for  work  done  f^'  ^^  I.^    1061    23  Sup.  Ct.  Rep    751, 

in  June  and  July,  1907.     The  application  J"f  *S  \^'^^'''i\^^n^'n\^\^}n'}o^  l^' 

was  resisted  by  the  railroad  and  wi  denied  HI'  ^  ^J^J^'  ^^^  C.  C   A     50    189  Fed. 

K«  ♦!»«  •^«,^    «,i*;^i.  K^M    /*«  ♦iio  •ii^^Yi^fUv  888;  Huntington  v.  Baskerville,  113  C.  C. 

5r  In^r  v:  W^l'^t^^^^^^^^  f,  ^37,  192  F^.  813;  lU  Cale,  ill  a  C.  i. 

determine  that  the  property  was  exempt,  ^^^   3^    3^^^      '  ^^  p       { 

but  had  no  jurisdiction  to  compel  its  pay-  ^   ^  ^   ^^^    ^^,3  ^^   j^^^.  ^  ^^^^  ^^  ^ 

™T        .  *   Av  ^       ,.         TT  ,,         ^  C-   A-    139,    133   Fed.   33;    Huenergardt  v. 

In   view   of   that    ruling.   Hall   made   a  j^^^  g  g^.^^^.^  jy      ^^^  Co.  53  C.  C.  A, 

further  application  to  have  the  $122  set  off  505,  ne  Fed.  31;  Steele  v.  Buel,  44  C.  C.  A. 

to  him  as  exempt.    An  order  to  that  effect  287,  104  Fed.  969;  Woodruff  v.  Cheeves,  44 

was  passed  by  the  referee.    Hall  was  dis-  c.  C.  A.  631,  105  Fed.  601;  B.  F.  Roden 

charged  as  a  bankrupt  in  April,  1908,  and  Grocery  Co.  v.  Bacon,  66  C.  C.  A.  497,  133 

then    sued    the    railroad    and    recovered    a  Fed.  515;  Powers  Dry  Goods  Co.  v.  Nelson, 

618]judgment,  which  was  affirmed  *by  the  10  N.  D.  580,  58  L.R.A.  770,  88  N.  W.  703; 

supreme  court  (88  Neb.  20,  128  N.  W.  645),  Gregory   Co.   v.    Cale,    115    Minn.   508,    37 

and  the  case  was  brought  here.  L.R.A.(N.8.)  156,  133  N.  W.  75. 

The  adjudication  in  bankruptcy  did  not 

Messrs.  T.  Byron  Clark  and  Arthar  R.  annul  or  prevent  the  enforcement  of  the 
Wells  submitted  the  cause  for  plaintiff  in  Iowa  judgments  against  the  railroad  corn- 
error:  pany  in  the  garnishment  suits.  Those  judg- 

The  Iowa  courts  refuse  to  give  effect  to  ments  are  in  full  force  and  effect.    And  the 

the   exemption   laws   of   other   states,   and  decision  below  denies  them   full  faith  and 

when,   as   in   this  case,  a  creditor  can  be  credit  under  the  Constitution, 
reached  by  garnishment  process  in  the  Iowa       Eyster  v.  Gaff,  91  U.  S.  521,  23  L.  ed. 

courts,  it  is  no  defense  for  the  debtor  to  *03;  Dimock  v.  Revere  Copper  Co.  117  U. 

show  that  the  fund  in  the  garnishee's  hands  S.  559,  29  L.  ed.  994,  6  Sup.  Ct.  Rep.  855; 

is  exempt  under  the  laws  of  another  state.  Jaquith  v.  Rowley,  188  U.  8.  620,  620,  47 

Although  Hall  did  not  appear  and  claim  L.    ed.   620,    623,   23    Sup.    Ct.   Rep.    869; 

his  exemptions  under  the  Nebraska   laws,  Bardes  v.  First  Nat.  Bank,  178  U.  8.  524, 

it  would  not  have  availed  him  if  he  had  537,  44  L.  ed.  1175,  1181,  20  Sup.  Ct  Rep. 

done  so.  1000;  Scott  v.  Ellery,  142  U.  S.  381,  384, 

Mooney  v.  Union  P.  R.  Co.  60  Iowa,  346,  35  L.  ed.  1050,  1051,  12  Sup.  Ct.  "Rei^.  2&%\ 

14   N.   W.  343;    Broadstreet  v.  Clark,  65  Doe  ▼.  ChUdwia,  ^\  NRiSV,  ^V^.  ^t  ^Su.  ^. 
»T  li.  ed.  ^"^^"^ 
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640;  Jerome  v.  McCarter,  94  U.  S.  737,  24 
L.  ed.  138;  Davis  v.  Friedlander,  104  U.  & 
670,  26  L.  ed.  818;  Brackett  ▼.  Dayton,  34 
Minn.  219,  26  N.  W.  348;  Bank  of  Com- 
merce Y.  EllioU,  109  Wis.  648,  86  N.  W. 
417;  Manran  v.  Crown  Carpet  Lining  Co. 
23  R.  I.  344,  60  AtL  387 ;  Francisco  ▼.  Shel- 
ton,  86  Va.  779,  8  S.  E.  789;  State  ex  reL 
Heckman  y.  King  County  Super.  Ct.  28 
Wash.  36,  92  Am.  St.  Rep.  826,  68  Pac. 
170;  Rosenthal  ▼.  Nove,  176  Mass.  669,  49 
Am.  St  Rep.  612,  56  N.  E.  884;  Pickens  ▼. 
Dent,  46  C.  C.  A.  622,  106  Fed.  663;  Davis 
T.  Wakelee,  166  U.  S.  680,  689,  39  L.  ed. 
678,  684,  16  Sup.  Ct.  Rep.  666;  Boynton  t. 
Ball,  121  U.  S.  467,  30  L.  ed.  986,  7  Sup. 
Ct.  Rep.  981;  Acme  Harvester  Co.  v.  Beek- 
man  Lumber  Co.  222  U.  S.  300,  66  L.  ed. 
208,  32  Sup.  Ct.  Rep.  96 ;  Johnston  v.  Spen- 
cer, 116  C.  C.  A.  167,  195  Fed.  216;  First 
Nat.  Bank  v.  Hopkins,  118  C.  C.  A.  321, 
199  Fed.  873;  First  Nat.  Bank  v.  Chicago 
Title  k  T.  Co.  198  U.  S.  280,  49  L.  ed.  1061, 
26  Sup.  Ct.  Rep.  693 ;  Re  Rathman,  106  C. 
C.  A.  253,  183  Fed.  913;  Babbitt  v.  Dutcher, 
216  U.  S.  102,  64  L.  ed.  402,  30  Sup.  Ct. 
Rep.  372,  17  Ann.  Cas.  969;  Gregory  v. 
Cale,  116  Minn.  508,  133  N.  W.  76;  Powers 
Dry  Gk>ods  Co.  v.  Nelson,  10  N.  D.  680,  58 
L.RJL  770,  88  N.  W.  703 ;  Metcalf  Bros.  v. 
Barker,  187  U.  S.  165,  47  L.  ed.  122,  23  Sup. 
Ct.  Rep.  67;  Pickens  v.  Roy,  187  U.  S.  177, 
47  L.  ed.  128,  23  Sup.  Ct  Rep.  78;  Jones 
T.  Springer,  226  U.  S.  148,  ante,  161,  33 
Sup.  Ct  Rep.  64. 

These  judgments  constituted  a  good  de- 
fense to  the  suit  of  Hall  in  the  Nebraska 
courts,  and  the  decision  of  the  state  su- 
preme  court  in  holding  otherwise  denies  to 
the  Iowa  judgments  that  full  faith  and 
credit  to  which  they  are  entitled  under  § 
1  of  art.  4  of  the  Constitution. 

Chicago,  R.  I.  &  P.  R.  Co.  v.  Sturm,  174 
U.  a  710,  43  L.  ed.  1144,  19  Sup.  Ct.  Rep. 
797;  Harris  v.  Balk,  198  U.  S.  216,  49  L. 
ed.  1023,  25  Sup.  Ct.  Rep.  625,  3  Ann.  Cas. 
1084;  Louisville  k  N.  R.  Co.  v.  Deer,  200 
U.  S.  176,  60  L.  ed.  426,  26  Sup.  Ct.  Rep. 
207;  Moore  v.  Chicago,  R.  I.  &  P.  R.  Co.  43 
Iowa,  385;  Chicago,  B.  &  Q.  R.  Co.  v.  Moore, 
31  Neb.  629,  28  Am.  St.  Rep.  634,  48  N.  W. 
476;  Hadacheck  v.  Chicago,  B.  &  Q.  R.  Co. 
74  Neb.  385,  104  N.  W.  878. 

Mr.  Ralph  W.  Breckenridge  submitted 
the  cause  for  defendant  in  error.  Mr.  J.  0. 
Detweiler  was  on  the  brief: 

It  was  the  intention  of  Congress  and  the 
public  policy  embodied  in  the  bankrupt  law 
to  divide  the  estate  of  the  bcuikrupt  be- 
tween him  and  his  wife  and  children  on  the 
one  hand,  and  his  creditors  on  the  other 
bBBd,  08  the  laws  of  the  state  of  liis  domki\ 
1900 


authorise  its  division  under  lika  eirenm* 
stances. 

Re  MoKensie,  73  a  0.  A.  48S»  142  VmL 
383. 

An  adjudication  in  heakmptejt 
voluntary  or  involuntary 
renders  void  a  judgment  against  a  garn- 
ishee rendered  in  an  action  brought  againal 
the  bankrupt  within  four  months  prior  to 
the  filing  of  the  petition  and  when  he  was 
insolvent,  and  discharges  the  gamialMS 
from  liability  thereon;  and  soeh  JndgBMBl 
must  thereafter  be  treated  as  a  millity 
wherever  drawn  in  question,  wliethar  di- 
rectly or  collaterally. 

Cavanaugfa  v.  Fenley,  94  Minn.  606,  110 
Am.  St  Rep.  882,  103  N.  W.  711;  Thomp- 
son V.  Ragan,  117  Kj.  677,  78  a  W.  486; 
Re  Reals,  116  Fed.  630;  Be  Stevens*  2  Biaa. 
373,  Fed.  Cas.  No.  18,392;  Re  Tob^  116 
Fed.  906;  Re  Forbes,  108  C.  C.  A.  191»  lAl 
Fed.  79;  Re  Ellis,  1  Nat  Bankr.  Beg.  666, 
Fed.  Cas.  No.  4,400;  Wood  v.  Carr,  116  Ky. 
303,  73  S.  W.  762;  Re  McCartn^,  109  Fed. 
621;  Re  Griffin,  2  Nat  Bankr.  Bjeg.  264, 
Fed.  Cas.  No.  6,813;  Armour  Packing  Co.  t. 
Wynn,  119  Ga.  683,  46  S.  B.  866;  Cook  v. 
Robinson,  114  C.  C.  A.  606,  194  Fed.  786; 
Re  Walsh  Bros.  169  Fed.  660;  Be  Wert 
Side  Paper  Co.  169  Fed.  241;  D.  C.  Wise 
Coal  Co.  V.  Columbia  Lead  k  Zinc  Co.  123 
Mo.  App.  249,  100  S.  W.  680;  Hatfield  v. 
Moller,  4  Fed.  717;  Re  D.  H.  Dougherty 
Co.  109  Fed.  480;  Alexander  v.  Wilson,  144 
Cal.  6,  77  Pac  706;  Goodnough  Mercantfle 
Co.  V.  Galloway,  48  Or.  239,  84  Pao.  1068; 
Clarke  v.  Larremore,  188  U.  S.  486,  47  K 
ed.  665,  23  Sup.  Ct  Rep.  363;  Small^  T. 
Laugenour,  196  U.  S.  93,  49  L.  ed.  400, 
25  Sup.  Ct.  Rep.  216. 

The  argument  that  f  67f ,  in  ^esiion  htrs 
refers  only  to  liens  upon  property  which* 
if  such  liens  were  null,  would  pass  to  the 
'trustee  of  the  bankrupt.  Is  unsound. 

First  Nat  Bank  v.  Staake,  202^  U.  8.  148, 
50  L.  ed.  970,  26  Sup.  Ct  Rep.  680. 

Mr.  Justice  liamar,  after  m^lriitg  the 
foregoing  statement  of  facts,  delivered  the 
opinion  of  the  court: 

Hall,  a  married  man,  head  of  a  fami^, 
and  insolvent,  worked  as  a  switchnum  lor 
the  railroad  company  in  Nebraska*  hit 
wages  being  exempt  from  garnishment  by 
the  laws  of  that  state.  While  temporarily 
absent  in  Iowa,  two  suits  were  tliors 
brought  against  him,  summons  of  gamiak* 
ment  being  served  upon  the  railroad's  agent 
in  Iowa,  where  it  had  been  held  that  the 
Nebraska  exemption  statute  had  no  extra- 
territorial effect. 

While  these  two  suits  were  pending  la 
.Iowa,  Hall  returned  to  Nebraska*  was  ad- 
\  \Md^  ^  YAxikxu^t^  and  claimed  his  wagea 
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M  coumpt.  No  defenie  was  made  to  the 
Iowa  mita,  and  in  both  caaaa  judgment  was 
entered  against  the  railroad  as  garnishee. 
Tor  this  reason  it  refused  to  pay  Hall  when 
ha  demanded  the  money,  which  had  been 
iflt  i^iart  to  him  as  exempt  by  the  referee. 
He  then  sued  the  company  and  recovered  a 
Judgment,  which  was  affirmed  by  the  su- 
preme court  of  Nebraska.  The  railroad 
sued  out  a  writ  of  error  to  test  its  liability 
in  this  class  of  cases,  which  it  insists  are 
oonstantly  arising,  because  of  the  employ- 
ment of  many  persons  on  its  lines,  extend- 
ing into  different  states,  with  varying 
garnishment  laws.  It  contends  that  the 
laws  of  Iowa  do  not  recognise  the  Nebraska 
exemption  of  wages  from  garnishment; 
that  Hall  was  personally  senred  in  the  Iowa 
suits,  and  that  the  judgments  therein  en- 
tered against  the  railroad  as  garnishee 
514]  ^are  unreversed  and  binding;  that  to 
compel  it  to  pay  Hall  and  these  Iowa  plain- 
iUTs  also  is  to  impose  upon  it  a  double  lia- 
bility, and  to  deny  to  the  judgments  of  the 
Iowa  courts  the  full  faith  and  credit  to 
which  they  are  entitled  under  the  Federal 
Oonstitution. 

But  if  they  were  nullified  by  d7f  of  the 
bankruptcy  act,  they  are  entitled  to  no 
faith  and  no  credit.  That  they  were  so 
nullified  is  Hall's  contention;  for  he  in- 
sists that  if  there  was  a  lien  against  his 
wages,  it  was  obtained  by  garnishment 
served  within  four  months  of  his  bank- 
ruptcy, and  discharged  by  virtue  of  the  pro- 
visions of  67f,  which  declares  that  "all 
.  .  .  liens  obtained  through  legal  pro- 
ceedings against  a  person  who  is  insolvent, 
at  any  time  within  four  months  prior  to 
the  filing  of  a  petition  in  bankruptcy 
against  him,  shall  be  deemed  null  and  void 
in  case  he  is  adjudged  a  bankrupt,  and  the 
property  affected  by  the  levy,  judgment,  at- 
tachment, or  other  lien  ^all  be  deemed 
wholly  discharged  and  released  from  the 
same,  and  shall  pass  to  the  trustee  as  a 
part  of  the  estate  of  the  bankrupt."  [80 
Stat  at  L.  565,  chap.  541,  U.  S.  Oomp. 
SUt  1901,  p.  3450.] 

The  railroad,  on  the  other  hand,  con- 
tends that  under  §  70  the  trustee  acquires 
no  title  "to  property  which  is  exempt," 
and  that  liens  thereon  are  not  discharged 
by  67f,  since  that  section  has  reference  only 
to  liens  on  property  which  can  "pass  to  the 
trustee  as  a  part  of  the  estate  of  the  bank- 
rupt."^ 

On  this  question  there  is  a  difference  of 
opinion,  some  state  and  Federal  courts 
holding  that  the  bankruptcy  act  was  in- 
tended to  protect  the  creditors'  trust  fund, 
and  not  the  bankrupt's  own  property,  and 
that   therefore   liens   against   the   eaMn^t 


property  were  not  annulled  even  though  ob- 
tained by  legal  proceedings  within  four 
months  of  filing  the  petition.  Re  Driggs, 
171  Fed.  897;  Re  Durham,  104  Fed.  231. 
On  the  other  hand.  Re  Tune,  115  Fed.  900; 
Re  Forbes,  108  C.  C.  A.  191,  186  Fed.  79, 
holds  that  67f  annuls  all  such  liens,  both  as 
against  the  ^property  which  the  trus-[615 
tee  takes  and  that  which  may  be  set  aside 
to  the  bankrupt  as  exempt. 

This  view,  we  think,  is  supported  both  by 
the  language  of  the  section  and  the  general 
policy  of  the  act,  which  was  intended  not 
only  to  secure  equality  among  creditors,  but 
for  the  benefit  of  the  debtor  in  discharging 
him  from  his  liabilities  and  enabling  him 
to  start  afresh  with  the  property  set  apart 
to  him  as  exempt.  Both  of  these  objects 
would  be  defeated  if  judgments  like  this 
present  were  not  annulled,  for  otherwise 
the  two  Iowa  plaintiffs  would  not  only  ob- 
tain a  preference  over  other  creditors,  but 
would  take  property  which  it  was  the  pur- 
pose of  the  bankruptcy  act  to  secure  to  the 
debtor. 

Barring  exceptional  cases,  which  are  spe- 
cially provided  for,  the  policy  of  the  act  is 
to  fix  a  four  months'  period  in  which  a 
creditor  cannot  obtain  an  advantage  over 
other  creditors  nor  a  lien  against  the 
debtor's  property.  "All  liens  obtained  by 
legal  proceedings"  within  that  period  are 
declared  to  be  null  and  void.  That  universal 
language  is  not  restricted  by  the  later  pro- 
vision that  "the  property  affected  by  the 
.  .  .  lien  shall  be  released  from  the  same, 
and  pass  to  the  trustee  as  a  part  of  the 
estate  of  the  bankrupt."  It  is  true  that 
title  to  exempt  property  does  not  vest  in 
the  trustee,  and  cannot  be  administered 
by  him  for  the  benefit  of  the  creditors. 
But  it  can  "pass  to  the  trustee  as  a  part 
of  the  estate  of  the  bankrupt,"  for  the  pur- 
poses named  elsewhere  in  the  statute,  in- 
cluded in  which  is  the  duty  to  segregate, 
identify,  and  appraise  what  is  claimed  to 
be  exempt.  He  must  make  a  report  "of  the 
articles  set  off  to  the  bankrupt,  with  the 
estimated  value  of  each  article,"  and  cred- 
itors have  twenty  days  in  which  to  except 
to  the  trustee's  report.  Sec.  47  (11)  and 
general  orders  in  bankruptcy  17.  In  other 
words,  the  property  is  not  automatically 
exempted,  but  must  "pass  to  the  trustee  as 
a  part  of  the  estate," — not  to  be  adminis- 
teried  for  the  benefit  of  creditors,  but  to 
enable  him  to  perform  *the  duties  in-[516 
cident  to  setting  apart  to  the  bankrupt 
what,  after  a  hearing,  may  be  found  to  be 
exempt.  .  Custody  and  possession  may  be 
necessary  to  carry  out  these  duties,  and  all 
levies,  seisures,  and  liens  obtained  by  legal 
proceedings  within  the  loivn  T&s3ic^^(^  \^aX 
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maj  or  do  interfere  with  that  poesession, 
are  annulled,  not  only  for  the  purpose  of 
prerenting  the  property  passing  to  the  trus- 
tee as  a  part  of  the  estate,  but  for  all  pur- 
poses, including  that  of  preventing  their 
subsequent  use  against  property  that  may 
ultimately  be  set  aside  to  the  bankrupt. 
This  property  is  withdrawn  from  the  pos- 
session of  the  trustee,  not  for  the  purpose 
of  being  subjected  to  such  liens,  but  on  the 
supposition  that  it  needed  no  protection,  in- 
asmuch as  they  had  been  nullified. 

The  liens  rendered  roid  by  67f  are  those 
obtained  by  legal  proceedings  within  four 
months.  The  section  does  not,  however,  de- 
feat rights  in  the  exempt  property  acquired 
by  contract  or  by  waiver  of  the  exemption. 
These  may  be  enforced  or  foreclosed  by 
Judgments  obtained  even  after  the  petition 
in  bankruptcy  was  filed,  under  the  principle 
declared  in  Lockwood  v.  Exchange  Bank, 
190  U.  S.  204,  47  L.  ed.  1061,  23  Sup.  Gt. 
Rep.  751.  But  Hall  did  not  waive  his  ex- 
emption in  favor  of  the  Iowa  plaintiffs, 
and  they  had  no  right  against  his  wages 
except  that  which  was  obtained  by  a  legal 
proceeding  within  four  months  of  the  bank- 
ruptcy. Those  liens,  having  been  annulled 
by  67f  of  the  bankruptcy  act,  furnished  no 
defense  to  the  railroad  when  sued  by  Hall 
for  his  wages,  earned  in  Nebraska,  exempt 
by  the  laws  of  that  state,  and  duly  set  apart 
to  him  by  the  referee  in  bankruptcy.  The 
judgment  of  the  Supreme  Court  of 
Nebraska  is  affirmed. 


617]  •AMERICAN  NATIONAL  BANK  OP 
NASHVILLE,  TENNESSEE,  Plff.  in 
Err.* 

V. 

A.  L.  MILLER,  Agent  of  the  First  National 
Bank  of  Macon,  Georgia. 

(See  S.  a  Reporter's  ed.  617>622.) 

Banks  —  oollectlon  •»  sending  check  di- 
rect to  drawee  bank. 
1.  The  performance  by  a  bank  on  which 
a  check  is  drawn  of  the  dual  function  of 
eollectinff  and  crediting  when  such  a  cheek 
is  sent  directly  to  that  bank  for  collection 
closes  the  transaction,  and,  in  the  absence 

Note. — On  sending  paper  directly  to 
drawee  bank  for  collection — see  notes  to 
Anderson  v.  Rodgers,  27  L.R.A.  248;  Farley 
Nat.  Bank  v.  Polak,  2  L.RJl.(N.S.)  104; 
and  Winchester  Mill.  Co.  v.  Bank  of  Win- 
chester, 18  L.R.A.(N.S.)    441. 

On  imputation  of  knowledge  of  bank 
officers  to  bank,  where  officers  are  personally 

intereated — see  note  to  Lilly  v.  Hamilton 

BMDk,  2PLJLA.(N.S.)  658. 


of  fraud  or  mutual  mistake,  is  equivalent 
to  payment  in  usual  course. 
[  For  other  cases,  see  Banks,  I.  e.  In  Digest  Bin. 
Ct.  1008.1 

Notice  —  Imi^nting  knowledge  of  presi- 
dent to  bank. 

2.  A  bank  taking  its  president's  cheek  oft 
account  of  his  Ol^al  overdraft  is  not 
chargeable  in  law  with  the  knowledge  that 
he  was  insolvent  and  was  indebted  on  un- 
matured paper  to  the  bank  on  which  tlie 
check  was  drawn,  since  it  was  to  his  per- 
sonal interest  to  conceal  any  fact  whiefa 
would  prevent  his  bank  from  reoeiviBg 
paper  in  satisfaction  of  a  debt  which  bad 
been  unlawfully  contracted  by  reason  of  his 
official  position. 
[For  other  cases,  see  Notice,  II.,  In  Dtgsal  tapu 

Ct  100&] 

[No.  826.] 
Argued  May  0,  1018.    Decided  June  9, 191S. 

IN  ERROR  to  the  United  States  Cireiiit 
Court  of  Appeals  for  the  Sixth  Cireoit 
to  review  a  judgment  which  affirmed  a  judg* 
ment  of  the  Circuit  Court  for  the  Middle 
District  of  Tennessee  in  favor  of  plaintiff 
in  a  suit  by  the  agent  of  an  iniolTent  na- 
tional bank.     Affirmed. 

See  same  case  below,  107  0.  C.  A.  466, 
185  Fed.  338. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  M.  Gant  argued  the  came,  and, 
with  Mr.  J.  S.  Pilcher,  filed  a  brief  for  pteia- 
tiff  in  error: 

The  American  National  Bank,  at  the  time 
when  it  made  the  bode  entries  and  mailed 
the  letter  of  advice,  was  in  total  ignorancs 
of  Plant's  insolvency,  suspension,  and  bank- 
ruptcy. 

Having  acted  under  mistake  of  fact,  tiuit 
bank  had  the  right,  as  between  its^  aad 
Plant  or  anyone  standing  in  his  shoes,  to 
revoke  the  book  entries  and  make  the  set-off. 

Re  Farmers'  k  M.  Bank,  13  Fed.  361; 
Re  Dickinson,  6  B.  R.  483;  Union  Nat 
Bank  v.  McKey,  102  Fed.  662;  Kelly  v. 
Solari,  0  Mees.  k  W.  64,  11  L.  J.  Exch.  N. 
S.  10,  6  Jur.  107;  Bell  v.  Gardiner,  4  Mann. 
k  G.  11,  1  Dowl.  N.  S.  683,  4  Scott,  N.  R. 
621;  French  v.  DeBow,  38  Mich.  708;  NoUe 
V.  Doughten,  72  Kan.  336,  3  LJELA.(NJ3.) 
1167,  83  Pae.  1048. 

The  American  Bank  also  had  the  ri|^ 
as  between  itself  and  the  First  Natioiialy 
to  revoke  tfie  book  entries  on  the  gromid  of 
mistake.  The  latter  bank,  having  given  ao 
value  for  the  check,  and  suffered  no  injiuy 
by  its  reception,  the  equities  of  the  fomer 
were  superior. 

Guild  V.  Baldridge,  2  Swan,  206;  Baak 
of  Republic  v.  Baxter,  31  Vt  101;  6  Qye. 
542b. 

U  waa  a  wrong  upon  the  American  Bank 


UU,  AUEBICAN  NAT.  BANE  t.  MH-T-'BTt.  BU,  BU 

tor  Plant,    in   hii  condition  of   insolveney,  Sarle  t.  Honce,  133  Fed.  IDOB;  Union  Cant, 

to  dnw  uid  daliTer  tbe  check,  and  eipeniij-  L.    In«.    Co.    t.    Robinion,    B    Li.RjL(N.B.} 

ly  wrong,  after  this  act  of  notorioui  intol-  BS3,  78  C.  C.  A.  £6B,  148  Fed.  SSSj   Bmak 

Tcnej,  not  to  notify  thkt  bonk  of  the  fkct.  of  Overton  v.  Tbompaon,  G6  C.  C.  A.  SS4, 

Kerr.   Fr.    t   Mistake,    lOS;    Mitchell    t.  118  Fed.  798;  Ihomp.  Corp.  |  4SS7i  Mon- 

Worden,  20  Barb.  263;  Fequono  v.  Taylor,  wets,    Priv.    Corp.    2d    ed.    504g;    1    Morae, 

38  BarbL  STB;  Chaffee  t.  Fort,  2  Luu.  81;  Baoka  k   Bkg.    104;    Levy   A   C.  Mule   Cb. 

Sliarkey  *.  Manifleld,  90  N.  ¥.  227,  43  Am.  y.  Eauffmao,   52   C.   C  A.   12S,   114   Fed. 

Bep.  lei.  170;    Waite   r.    Santa  Crux,  89   Fed.   ei»; 

If  the  Pint  Natioaal  knew  of  hU  lUU  Skud  t.  TUlinghaat^  US  &  C  A.  83,  IBS 

of  inaolvenej,  and  eapeeially  of  eitlier  one  Fed.  6;    Melton   r,  Penaacola  Bank   A  T. 

of  hia  notoTiou*  acta  of  inaolvenej,  at  any  Co.  Ill  CCA.  IM,  100  Fed.  126. 
time  before  tlie  eontraot  and  act  of  deposit       If  the  insolTeney  of  Plant  and  the  fur- 

was  oonsummated,  it  wm  partio«pa  ari^iitit  ther    fact    were    luiown    to    the    Amcrioan 

in  not  informing  the  American  National  of  National   Bank,   that  be    (Plant)    intended 

such  luBolnrnqr.  to  prefer  the  First  National  Bank,  and  take 

Petorson    v.    Union    Nat.    Bank,    fi2    ^.  from  hia  estate  a  auSicient  amount  of  fund* 

20B,  ai  Am.  Dec  lU.  to  pay  the  First  National  Bank  of  Maeon 

The   First  National,   at   the    time    it   re-  bia  entire   indebtedness,  neither  tlie  Amar- 

oeived  the  cheek,  knew  of  this  indebtedneai  ican  National  Bank  nor  any  of  bis  creditors 

of  Plant  to  the  Amerioan  by  Uie  imputation  eould,  even  by  injunction,  maintaiu  a  auit 

of  Plant's  knowledge.  againat    him    to   enjoin    him   from    making 

St.  Louis  A  8.  F.  R.  Co.  v.  Johnston,  133  such  a  payment  or  preference. 
U.  B.  SM,  33  L.  ed.  gB3,  10  Sup.  Ct.  Bxp.        Bamberger  v.  Schoolfleld,  160  U.  S.   Itt, 

3B0.  40  L.  ed.  374,  IB  Sup.  Ct.  Hep.  220;  Craw- 

Mr.  SU^  D.  Ba^  anr.«l  the  can..  Jfj^  ^U^Sl  ''  ""'  "  ^  "^  "^ 

and  filed  a  brief  lor  defendant  in  error:  '%?"?-,       ^*P*  ^°"\  ,         .,. 

Now  York  County  Nat.  Bank  t.  MasMy,  *"■ 

102  U.  S.  146,  48  L.  ed.   3B3,  24  Sup.  Ct 

Hep.   ]»»;   Oddie   v.   National  CSty   Bank,       Mr,  Juatice  liMiiuir  delivered  the  opinion 

46  N.  T.  730,  fl  Am.  Rep.  ISO;   City  Nat.  "f  the  court: 

Bank  t.   Buma,  BB  Ala.  267,  44  Am.  Rep.        »■  H,  Plant,   of  Maeon,  Qeorgia,  kept  a 

138;  American  Exeh.  Nat.  Bank  v,  On^g,  deposit  account  with  the  American  National 

138  El.  506,  32  Am.  St.  Rep.  171,  28  N.  E.  Bank  of  Naahville,  and,  on  May  16,   1B04, 

8Sft;  Levy  v.  Bank  of  United  BtM,tm,  4  Dall.  was  indebted  to  it  in  the  aum  ot  $50,000  on 

234,  1  L.  ed.  814;  Brigga  v.  Central  Nat  P«per  wbich  matured  two  or  three  weeks 

Bank,  BB  N.  Y.  182,  42  Am.  Rep.  286;  Board  l^ter.     Ha   waa   generally    regftrded    aa    a 

of  Edncatton  v.  Robtnaon,  81  Minn.  306,  83  wealthy   man,   but   waa   in   fact   insolvent 

Am.  8t  Bep.  874.  84  N.  W.  106;  Hoffman  Whth  ao  Insolvent  he,  on  May  13,   1904, 

V.  Plrat  Nat  Bank,  4fl  N.  J.  L.  604;  Daniel  g*^  to  the  Plrat  National  Bank  of  Maeon. 

V.  St  Louia  Nat   Bank,  67   Ark.  823,   B4  of  which   he  waa   prealdent,   a   check   for 

B.   W.  214;    Montgomery  County  v.   Qwh-  (3,000  on  account  of  an  indebtedn«aa  due  by 

ran,  B2  C.  0.  A.  70,   126   Fed.  466;    First  him  to  it 

Nat  Bank  t.  Burkhardt  100  U.  B.  88B,  26        The    Maeon    bank    at    once    mailed    the 

L.  ed.  768.  check  to  the  Naahville  bank  with  instrne- 

The    agent's    knowledge    of    tranaaetlona  tlons  to  place  it  to  the  credit  of  the  Haoon 

which  he  gained  in  affairs  In  which  he  waa  bank.    The  check  waa  received  by  the  Naah- 

acting   for  hlmaelf  alone,   and  not  for   hia  ville   bank    at   8   o'clock   Monday    morning, 

principal,  cannot  raiae  a  legal  preaomption  May  16tli.    The  letter  waa  opened  shortly 

of  knowledge  on  the  part  of  the  principaL  after   9   o'clock,   and   was  credited   to  the 

J.   J.   MeCaskill   Co.   v.    United   SUtea,  Macon    bank'a    account    about    11    o'eloek 

218  U.  S.  614,  64  L.  ed.  6S8,  30  Bnp.  Ct  a.  m.,— an  hour  or  so  after  a  petition  In 

Rep.   388;    Loniavllle  Tmat  Co.  v.   Louis-  bankruptcy    had    'been    flied   againBt[SSO 

ville,  N.  A.  *  C.  R.  Go.  22  C  C.  A.  378,  Plant  in  Macon.     Hia  failure  precipitated 

43  U.  S.  App.  660,  76  Fed.  433;  HcOalmont  a  run  on  the  Maeon  bank,  a«A,  *&«  wmbk 

T.  Lanning,  84  C  0.  A.  138,  164  Fed.  Wt,  dKJ,  \>j  ttwctto*  <ft  **  ^l<m^^«SiW  «*-  ;*»■ 
K7  I^  Ml.  "^^^^ 
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TreMury,  «  receiTer  was  appointed  for  it 
under  Rot.  Stat.  |  5284,  U.  S.  Comp.  Stat. 
1901,  p.  3607. 

The  Nashville  bank  was  not  advised  of 
either  of  these  failures,  and  about  2  o'clock 
it  charged  the  $3,000  check  to  Plant's  ac- 
count, and  the  same  day  mailed  to  the 
Macon  bank  a  letter  stating  that  its  ac- 
count had  been  credited  with  $3,000.  Four 
or  five  days  later,  having  learned  of  Plant's 
bankruptcy,  it  charged  off  the  $3,000,  claim- 
ing that  Plant's  insolvency,  on  May  16th, 
gave  to  the  Nashville  bank  the  right  of 
set-off  even  as  against  the  unmatured 
drafts.  Curr  v.  Hamilton,  120  U.  S.  266, 
82  Lb  ed.  670,  0  Sup.  Ct.  Rep.  205. 

The  plaintiff  was  subsequently  appointed 
agent  of  the  Macon  bank  under  Rev.  Stat. 
§  6234,  and  brought  suit  against  the  Nash- 
ville bank  for  the  recovery  of  $3,000.  Most 
of  the  facts  were  agreed  upon,  but  much 
evidence  was  taken  for  the  purpose  of  show- 
ing that  the  Macon  bank  had  notice  of 
Plant's  insolvency,  and  at  the  conclusion 
of  the  testimony  each  party  moved  that  a 
verdict  be  directed  in  its  favor.  Beutell  v. 
Magone,  157  U.  S.  154,  30  L.  ed.  664,  15 
Sup.  Ct.  Rep.  566.  The  court  instructed 
the  jury  to  find  for  the  plaintiff.  The 
judgment  was  affirmed  (107  C.  C.  A.  456, 
186  Fed.  338)  by  the  circuit  court  of  ap- 
peals. 

There  are  some  disadvantages  of  sending 
a  check  for  collection  directly  to  the  bank 
on  which  it  is  drawn,  but  when  such  bank 
performs  the  dual  function  of  collecting  and 
crediting  the  transaction  is  closed,  and,  in 
the  absence  of  fraud  or  mutual  mistake,  is 
equivalent  to  payment  in  usual  course. 
First  Nat.  Bank  v.  Burkbardt,  100  U.  S. 
680,  25  L.  ed.  768.  In  the  present  case  it 
was  as  though  an  officer  of  the  Macon  bank 
had  presented  the  check  to  the  teller  of  the 
Nashville  bank,  and,  on  receiving  the 
money,  had  paid  it  back  over  the  counter 
for  deposit  to  the  credit  of  the  Macon  bank. 

The  Nashville  bank,  however,  claims  that 
611] there  was  *here  the  element  of  fraud 
and  mistake  which  entitles  it  to  cancel  the 
credit;  insisting  that  the  Macon  bank,  hav- 
ing notice  that  Plant  was  insolvent,  could 
not  collect  the  check  for  $3,000  without  no- 
tifying the  Nashville  bank  of  such  insol- 
vency, so  that  it  might  assert  its  superior 
right  under  its  banker's  lien,  and  set  off  the 
$3,000  deposit  against  Plant's  debt  of 
$50,000. 

The  law  undoubtedly  permite  an  insolvent 
to  prefer  one  creditor  over  another,  and  al- 
lows such  creditor  to  retain  such  preferen- 
UmI  payment  against  all  persons,  except  the 
truMtee  in  bankruptcy,  when  the  payment 
bmB  been  made  within  four  moniba  ol  tba 
IMIM 


filing  of  the  petition  in  bankruptoy, 
with  reasonable  cause  to  believe  that  a  pref- 
erence would  be  effected.  We  do  not  entw 
upon  the  question  as  to  whether  this  right 
to  be  preferred  is  modified  by  prineiples  of 
equity,  or  whether  the  holder  of  a  eheek,  in 
presenting  it  to  a  bank  for  payment,  la 
bound  to  give  information  that  the  bank's 
depositor  and  debtor  was  insolvent.  For 
in  this  case  it  distinctly  appears  thai  the 
officers  of  the  Macon  bank  did  not  know 
that.  Plant  was  insolvent  at  the  time  ba 
gave  the  check,  at  the  time  they  mailed  the 
check,  or  at  the  time  it  was  received  by  the 
Nashville  bank,  nor  did  they  know  that 
Plant  was  indebted  to  the  Nashville  bank. 
Such  notice,  however,  is  sought  to  be  im- 
puted to  the  Macon  bank  because  Plant  waa 
its  president,  and  it  is  argued  that  what  ha 
knew  the  bank  must  be  considered  as  know- 
ing. 

This  presents  another  phase  of  the  oft* 
recurring  question  as  to  when  and  how  far 
notice  t6  an  agent  is  notice  to  his  prineipaL 
In  view  of  the  many  decisions  on  the  sub- 
ject, it  is  unnecessary  to  do  more  than  to 
apply  them  to  the  facts  of  this  ease.  If 
Plant,  within  the  scope  of  his  office,  had 
knowledge  of  a  fact  which  it  was  his  duty 
to  declare,  and  not  to  his  interest  to  con- 
ceal, then  his  knowledge  is  to  be  treated  as 
that  of  the  bank.  For  he  is  *then[62S 
presumed  to  have  done  what  he  ought  to 
have  done,  and  to  have  actually  given  the 
information  to  his  principal. 

But  if  the  fact  of  his  own  insolveniqr  and 
of  his  personal  indebtedness  to  the  Nash- 
ville bank  were  matters  which  it  was  to  his 
interest  to  conceal,  the  law  does  not  by  a 
fiction  charge  the  Macon  bank,  of  whidi  he 
was  president,  with  notice  of  facts  which 
the  agent  not  only  did  not  disclose,  bat 
which  he  was  interested  in  concealing. 

Plant  was  a  private  banker  in  Macon,  and 
as  such  indebted  to  the  First  National  Bank 
of  Macon,  of  which  he  was  president,  and 
so  far  dominated  as  to  compel  it  to  taka 
care  of  the  large  balances  against  him  in 
the  clearing  house,  frequently  more  than 
50  per  cent  of  the  $200,000  capital  of  tha 
Macon  bank.  On  May  13th  Plant  waa  in- 
debted  to  the  Macon  bank  on  this  aooonnt 
between  $75,000  and  $100,000.  A  national 
bank  examiner  was  in  the  city,  and  it  waa 
expected  that  he  would  examine  the  books 
of  the  Macon  bank  within  a  few  days,  when 
this  illegal  overdraft  by  the  preaident  would 
appear.  Rev.  Stat.  §  5200,  U.  8.  Comp. 
SUt  1901,  p.  3494;  Evans  v.  United  States^ 
153  U.  S.  584,  38  L.  ed.  830,  14  Bvp.  Ct 
Rep.  034,  0  Am.  Crim.  Rep.  668.  Plnnft 
thereupon  gave  the  bank  checks  and 
meccVsX  ^Sb^^i  \a  \ivj  iKe  balance.    It 
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to  his  personal  interest  to  conceal  any  fact 
which  would  prevent  the  Macon  hank  from 
receiTing  paper  in  satisfaction  of  a  deht 
which  had  heen  unlawfully  contracted  hy 
reason  of  his  official  position.  An  element 
of  that  interest  was  that  he  should  conceal 
not  only  the  fact  of  his  insolvency,  but  the 
fact  of  his  indebtedness  to  the  Nashyille 
bank,  lest  the  Macon  bank  should  thereby 
refuse  to  take  the  $3,000  check  at  its  face 
▼alue.  Without,  therefore,  inquiring  as  to 
what  would  have  been  the  duty  of  the 
Macon  bank  had  it  known  of  Plant's  in- 
solvency and  indebtedness  on  the  $50,000 
drafts,  we  hold  that  as  it  had  no  such 
knowledge  in  fact,  it  was  not  charged  with 
such  knowledge  in  law.  The  judgment  is 
affirmed. 


688]  •J,  BUTLER  8TUDLEY,  Trustee  in 
Bankruptcy  of  the  Collver  Tours  Company, 
Appt, 

V. 

BOYLSTON  NATIONAL  BANK  OP  BOS- 
TON. 

(See  S.  G.  Reporter's  ed.  623-620.) 

Bankrnptcy  —  preference  —  check  by 
depositor  in  bank's  favor. 

1.  Payment  of  a  depositor's  notes  given  to 
the  bank  by  checks  drawn  on  his  deposit 
account  within  four  months  of  proceeaings 
in  bankruptcy  against  such  depositor  does 
not  amount  to  a  preference  forbidden  by  the 
bankrupt  act  of  July  1,  1898  (30  Stat,  at 
L.  544,  chap.  541,  U.  S.  Comp.  Stat.  1901, 
p.  3418),  where  the  bank  had  no  reasonable 
cause  to  believe  that  a  preference  would 
thereby  be  effected. 
[For  other  cases,  see  Bankruptcy,  YI.  b,  2,  b, 

in  Dlgeflt  Sup.  Ct.  1908.] 

Bankruptcy  —  preference  —  enforce- 
ment of  banker's  lien  or  right  of  set- 
off. 

2.  The  enforcement  by  a  bank  of  its  lien 
or  fight  of  set-off  by  applying  deposits, 
honestly  made  in  due  course  of  business, 
and  without  intent  to  prefer  the  bank,  to 
the  payment  of  the  depositor's  notes  in  the 
bank's  favor  as  they  matured,  does  not, 
though  within  four  months  of  the  bank- 
ruptcy proceedings  against  such  depositor, 
constitute  a  preference  forbidden  by  the  act 
of  July  1,  1898,  there  being  nothing  in 
§  08a  of  that  act  which  prevents  the  par- 
ties from  voluntarily  doing  before  the  peti- 
tion is  filed  what  tlie  section  itself  reouires 
to  be  done  after  the  proceedings  in  oank- 

ruptcy  are  instituted. 

(For  other  cases,  see  Bankruptcy.  VI.  b,  2, 
b;  X.  a,  in  Digest  Sop.  Ct.  1908.] 

[Na  899.] 
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PPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  First  Circuit 


Nan. — On  set-off  by  bank  against  bank- 
rupt's deposit  as  a  preference  within  the 
bankrupt<nr  law—see  note  to  Booth  v.  Prete, 
to  L.RJL(N.S.)  863. 
67  14.  ed. 


to  review  a  decree  which  affirmed  a  decree 
of  the  District  Court  for  the  District  of 
Massachusetts,  dismissing  a  suit  by  a  trus- 
tee in  bankruptcy  to  recover  an  alleged 
preference.    Affirmed. 

See  same  case  below,  118  C.  C.  A.  435, 
200  Fed.  249. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  Bntler  Stndley  argued  the  cause, 
and,  with  Messrs.  William  H.  Dunbar  and 
Stewart  C.  Woodworth,  filed  a  brief  for  ap- 
pellant : 

No  more  can  be  required  than  that  the 
trustee  prove  that  at  the  time  of  the  trans- 
fer the  creditor  knew  that  the  debtor  was 
insolvent. 

Western  Tie  k  Timber  Ca  v.  Brown,  196 
U.  S.  502,  508,  509,  49  L.  ed.  571,  574,  25 
Sup.  Ct.  Rep.  339;  Re  Andrews,  135  Fed. 
599;  Ogden  v.  Reddish,  200  Fed.  977;  Sund- 
heim  v.  Ridge  Ave.  Bank,  138  Fed.  951; 
Remington,  Bankr.  §§  1399,  1410. 

Notice  of  facts  which  would  incite  a  man 
of  ordinary  prudence  to  an  inquiry  under 
similar  circumstances  is  notice  of  all  the 
facts  which  a  reasonably  diligent  inquiry 
would  disclose. 

Coder  v.  McPherson,  82  C.  C.  A.  99,  152 
Fed.  953;  Wright  v.  William  Skinner  Mfg. 
Co.  89  C.  C.  A.  23,  162  Fed.  815;  Titt  T. 
Citizens'  Trust  Co.  191  Fed.  441;  Crandall 
V.  Coats,  133  Fed.  965;  Hamilton  Nat. 
Bank  v.  Balcomb,  100  C.  G.  A.  575,  177 
Fed.  155;  Ernst  v.  Mechanics'  k  Metals 
Nat.  Bank,  200  Fed.  295. 

This  court  should  follow  the  findings  of 
fact  made  by  the  district  court. 

Re  Noyes  Bros.  62  C.  C.  A.  218,  127  Fed. 
286;  Re  Dorr,  116  C.  C.  A.  112,  196  Fed. 
294;  Re  PettingiU  &  Co.  70  a  C.  A.  388, 
137  Fed.  840. 

The  set-off  provisions  of  the  bankruptcy 
act  are  applicable  only  to  set-offs  inade 
after  a  bankruptcy  petition  has  been  filed, 
and  as  of  the  date  of  the  filing  of  the  peti- 
tion. 

Re  Michaelis,  196  Fed.  719. 

Decisions  of  the  lower  Federal  ooorti 
sintie  the  Massey  Oase  have  pointed  out  the 
distinction  between  the  Massey  Case  and 
a  case  like  the  case  at  bar,  where  a  set- 
off was  made  prior  to  the  bankruptcy. 

Irish  V.  Citizens'  Trust  C6.  163  Fed. 
880;  Re  Perlheftev,  177  Fed.  302;  Ridge 
Ave.  Bank  v.  Studheim,  76  C.  C.  A.  362, 
145  Fed.  798. 

The   court  cannot  construct  a  right  <it 
set-off  that  Ticket  ^%tei<^  Vii\j^  ««^s^«^tfsfe« 
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IrUfc  *.  Citiz«nf'  TrUBt  Co.  183  Fed.  880.  i  Scaniner   Qlau    Co.    67    C.   0.    A.   SSI,    ISS 

lliree  of  the  pajtnents  iD  queitioa  were  Fed.  7T;  Re  Mjeri,  H  Fed.  691}  Ba  Little, 

made  bj  ehedcB  drawn  bj  the  depoiitor  and  110  Fed.  621;  Re  M«darii-Vitw  Ourimgt  C& 

accepted  hy  the  bank.    If  the  bank  had  an^  17  An.  Baokr.  Rep.  887;  Jordan  t.  Kational 

liea  or  an?  right  of  set-off,  it  did  not  exar  Shoe  ft  Leather  Bank,  74  N.  Y.  471,  30  Am. 

cite  It.  Sep.  SIS;  Feartall  t.  Nauan  Nat  Bank,  74 

Ridge  Ave.   Bank  v.  Stndhelm,  76   C.  C  App.    Div.   89,  TT   K.   Y.   Bupp.   11;    Btaln- 

A.    388,    146    Fed.    708;    Irieh   v.    CiUKtu  hardt    t.    Kational    Park    Bank,    120    Ap^ 

Tnut  Co.  163  Fed.  8S0;  Re  Perlheltcr,  17!  Div.    255,    ]05    N.    Y.    Snpp.   23;    Clark    v. 

Fed.  296.  Northampton  Nat.  Bank,  160  Uaaa.  S8,  U 

The  aet-off  provJiioni  of  the  bankruptcy  N.  G.  lOS;  Wiley  t.  Bunker  Hill  NaL  Ba^ 

•tntutea  were  enacted  to  enable  a  credito:  183    Mesa.    4SS,  07    N.    B.    668;    Fnrber  t. 

to  set  off  demands  not  due  when  the  bank  Dane,  203  Maai.  117,  80  N.  S.  E27;  Knapp 

ruptej    proceeding!    were     instituted;     fo:  v.    Cowell,    77    Iowa,   628,    42   N.    W.    434; 

in  the  abaenoe  of  such  proviaions  a  bank  National  Bank  y.  National  Herkimer  Coun- 

for   example,    holding  a   note   not  mature*  ty  Bank,  226  U.  8.  178,  68  L.  ed.  1042,  32 

at  the  time  of  its  depositor'a  bankruptcy  bup.  Ct.  Rep.  033. 

would   be  obliged  to  surrender  the   bank  The  right  of  set-off  prior  to  bankruptcy 

rvpt's   deposit   to   his   trustee,  and   pron  waa  recognized  and  allowed  in  the  follow, 

ita  claim  part  patm  with  other  creditors,  ing  caaea,  which  were  all  eaaea  in  faank- 

Lowell,  Bankr.  pp.  188,  104.  ruptcy. 

«po«  .  ,„,tion   of  1.01  .111  nolb.  dU  S?'  ™i  "•  ^i*  "-.'T'S.  °°-  'S'/*^ 

tirbedb;  111.  upp.r«>url, Jo.pl  lorn,™  !?li    ?«•«»   ™'   *   'I  °»-   '•   ^"^"^ 

fMt  MTor  ^™'*  *  ^■'-  ^*°'''  1"^  ^*^-  *"'■■  11*  "•■ 

FInt  N.t.  Bulk  T.  Lltll.«.ld.  22a  U.  S  S;"'"  "^"i''*"  9?"  *"'  """J',-  ST 

110,  .Diet  145,  33  Sup.  O.  Hop.  78.  «"i  B""""  '•  ^"^'  »1 1°"  «"■  ™  ■-"• 

Wl,.,.  .  1.0V  ,j;,„  l^ii  l„  „BO  •"•S)   M3,  71  AIL  938,  16  ion    C-^  30., 

U,    ooo™,    ol   b«.in..,    .„b|..t    to    ohS  ""';;■"*  "■  ■*''»»•  "  ""''^  ""•  » 

without  collusion  or  fraud,  and  hold*  notei  '^      ,     ...,,,                   , 

signed   by   the   depositor,   it   has   a   right  .  ^hc  f»t  that  checks  were  «i™  »  ^ 

when  the  not™  are  due,  to  offset  the  amount  ^'\  '"tance.  in  connection  w.th  tha  p||T. 

due  to  it  on  the  notes  against  the  amount.  •""*    "[   «"  l°^J'   "?*   ^'^^V'^\    ^ 

due  from  it  on  deposit  Tocount.     The  right  "8'''   "'  "^f^  *»!"^    *^'^''!^.J"lj?' 

of    set-off   e:tisU    under    the    bankrupt    «t  "f.j'"'*"?*'*  "  ^""'""''"'^  '^^'^t i^"* 

8  68,  and  also  exists  apart  from  the  bank  »'  "■"  f*^^'-    ^*  '«"'*  aocompliahad  wu 

nipt    act.      This    right    exists    even    if    th«  P«e'«'T  *^  •""•   '■»   t**  one  «.«•  m  ta 

depositor    is    insolvent   when    the  notes   be  *^*   o**""-     ^he  checka  were  given  by  thi 

come  due,   and   even    if  such    insolvency    it  depositor  for  ita  own  coDvenluMM. 

known  to  the  bank.  Irish    r.    Citizens'   Truit   Co.    163    Fad. 

Demmon  *.  Boylston  Bank,  6  Cush.  104;  880;    Re   Lynn   Camp   Coal   Co.    168   Fed. 

New  York  County   Nat.   Bank   r.  Massey,  MS. 

im   U.   8.  ISB,  40  L.  ed.  380,  24   Bup.  Ct.  The  opinion  of  the  diatrict  judge  is  not  a 

Rep.    ISO;     Re    Scherur.    130    Fed.    631;  part  of  the  record. 

Lowell  V.  International  Trust  Ca  88  C.  C.  North  American  Loan  ft  T.  Ctt.  ».  Colon- 

A.   137,  168   Fed.   781;    Re  Percy  Ford  Co.  ul  4   U.    8.    Mortg.    Co.   28    C.    a    A.  88, 

IBO   Fed.   334;    Whitaker  t.  Crowder   State  gg   u.  S.  App.  167.  83  Fed.  7Mi   England 

Bank,  26  OkLi.  786,  110  Psc.  776;  Tomlin-  ,.  Qebhardt,  112  U.  B.  602.  88  L.  «L  811,  i 

TJt  \3"t^'  }^"'^°VJ  ^.   ™  ^.  *■"'  Sup.  Ct  Rep.  287;  WiUlan«  ».  Norri.,  W 

145    Fed.   826;    Chicago   Title   ft   T.   Co.    v.  „/..    ,,,    «  t     ^    .,, .    -d^m^.  w    AA 

Federal  Trust  ft  Sav.  Bank,  102  Fed.  067;  JL'"*"  "^'  f.^  .f."!,'    ^'  ^'  ^ 

Oermania  Sav.  Bank  ft  T.  Cb.  v.  Loeb,  110  ^"^'^  "  "•"■  "f'  ^^  ^  *fj'^-        ,         ^ 

a  C.  A.  263,  188  Fed.  285;   West  v.  Bank  ^^    "P""""   ■**«•   ""*   take  the   pUot  ol 

of    Lahoma,    16    Okla.    328,    85    Pac    460;  '''^"'K'  "^  '«*■ 

Frank  v.  Mercantile  Nat.  Bank,  182  N.  Y.  ^  Pettingill  ft  Co.  70  a  a  A.  »S«,  »! 

264,  108  Am.  St  Rep.  803,  74  N.  K.   B4I;  ^"^^  8*0. 

Irish  ».  Citizens'  Trust  Co.   163  Fed.  880;  Recourse   cannot   be   had   to  the   opIakM 

Booth   T.   Prete,    81    Conn.    636,    20    L.R.A.  ■o  ascertain  the  facts. 

(JUS.)   863,  71  Atl.  S38,  IS  Ann.  Cha.  306;  Townsend  v.  Beatrice  Cemetery  AtM.  70 

A  OaoJS*  U.  Hill   Co.  66  L.R.A.   63,  64  7.  C.  A.  S21,  138  Fed.  381;   CbaptBaa  ▼. 

a  a  Jl.  sn,  ito  r«4.  sib;  iu  Fkvup  Sowvik,  tm  u.  s.  8d,  02  l.  cd.  iit^  n 

1»M4  tit  V.  M. 
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Sup.  Ct.  Rep.  32;   Re  Boston  Dry  Qoods 
C».  60  G.  C.  A.  118,  125  Fed.  229. 

Mr.  Justice  Lamar  deliyered  the  opinion 
of  the  court: 

The  CoUyer  Tours  Company  was  engaged 
In  the  business  of  conducting  touring  par- 
614] ties  around  the  world,  charging  *a 
lump  sum  for  the  tickets,  which  were  paid 
for  in  advance.  It  had  expended  about 
$40,000  in  advertising,  which  it  carried  on 
its  boolcs  as  an  asset,  and  since  the  charac- 
ter of  its  business  did  not  involve  the  pos- 
session of  tangible  property,  it  had  nothing 
except  cash  on  band,  good  will  and  its  earn- 
ing capacity  as  a  means  of  paying  debts. 

In  1907  the  company  opened  an  account 
with    the    Boylston    National    Bank,    with 
which  it  subsequently  did  all  of  its  bank- 
ing  business   of   depositing,   checking,   and 
borrowing.     It  notified   the  bank   in   1909 
that  it  had  no  other  liabilities  except  what 
was  due  to  the  bank,  and  it  was  given  a 
line  of  credit  of  $25,000.    It  borrowed  that 
sum  on  the  promise  to  repay  it  that  year; 
bat  as  it  used  a  part  of  its  funds  to  open 
a  letter-of -credit   account   in   the  bank,   it 
was  permitted  to  renew  the  notes.    In  De- 
cember, 1909,  it  made  a  statement  to  the 
Massachusetts      Corporation      Commission 
which   showed   that  the   company   did   not 
have  assets  sufficient  to  pay  its  liabilities, 
and  an  officer  of  the  bank  saw  this  state- 
ment, but  the  representative  of  the  Coll* 
▼er  Company  went  over  the  matter  with  the 
bank    officers,    made    an    explanation,    and 
borrowed  an   additional  sum   of  $5,000  in 
the  spring  or  summer  of  1910.    During  the 
year  1910  the  debt  of  $25,000  was  reduced 
to  $10,000  went  back  to  $25,000,  was  re- 
duced again   to  $15,000,   and   increased  to 
$30,000, — the  CoUver  Company  making  to 
the    bank    encouraging    statements    of    its 
prospects  and  of  an  anticipated  large  sale 
of  tickets  for  round-the-world  tours.     One 
note  for  $5,000  was  paid,  and  the  then  debt 
of  $25,000  was  represented  by  five  notes  for 
$5,000  each,  maturing  September  12,  20,  30, 
October  3  and  14th. 

The  balances  in  bank  to  the  credit  of  the 
Collver  Company  fluctuated  greatly  from 
time  to  time,  varying  from  almost  nothing 
up  to  as  high  as  $54,000.  As  a  result  of 
sales  of  tickets,  the  company  deposited 
largo  sums  in  August  and  September  and 
■mailer  sums  in  October  and  November. 
Daring  that  period  $22,500  was  paid  to  the 
616]  *bank,  the  three  notes  due  September 
12,  20,  and  30  being  paid  by  checks  on  the 
Bc^iston  National  Bank.  The  note  for 
$6,000,  due  October  3,  was  charged  to  the 
company's  account,  and  on  the  same  day 
a  renewal  note  for  $2,500  was  discounted. 
6T  li.  ed. 


The  note  for  $5,000  which  fell  due  on 
October  14  was  also  charged  to  the  deposit 
account,  according  to  the  custom  of  the 
bank  of  which  the  Collver  Company  had 
notice,  and  to  which  it  assented.  On  tho 
date  of  the  payment  by  such  charging  of 
the  last  note  to  the  account,  the  company 
had  $19,000  left  to  its  credit.  The  Coll- 
ver Company  continued  to  make  deposits 
and  to  draw  checks,  and  applied  for  a 
new  loan,  which  was  refused  by  the  bank. 
On  December  10,  1910,  a  petition  in  bank- 
ruptcy was  filed  against  the  company,  and 
after  his  election  the  trustee  brought  suit 
against  the  bank  to  recover  the  $22,500, 
claiming  that  it  had  notice  of  the  Collver 
Company's  insolvency  and  that  the  pay- 
ments of  $22,500  were  transfers  which  had 
operated  to  give  the  Boylston  Bank  a  pref- 
erence within  four  months  of  filing  the 
petition. 

In  its  answer  the  bank  alleged  that  it 
was   informed  and   believed  that  the  com- 
pany was  doing  a  large  and  constantly  in- 
creasing business  and  was  in  every  way  re- 
sponsible; that  the  company  for  a  long  time 
kept  its  general  deposit  with  the  bank  and 
was    constantly    making    deposits    therein, 
some  large,  some  small,  upon  all  of  which 
the  bank  had  a  lien  and  a  right  of  set-off, 
and  that  "this  right  of  set-off  was  not  af- 
fected by  the  fact,  if  it  be  a  fact,  that  the 
company  was  at  any  of  the  times  of  the 
exercise  of  said  right  of  set-off  insolvent;" 
and  it  claimed  that  the  exercise  of  its  right 
of  set-off  did  not  and  could  not  constitute 
a   preference   within    the   meaning   of   the 
bankruptcy  act  or  any  amendment  thereto. 
The  case  was  tried  by  the  referee,  who 
sustained  the  bank's  claim  of  set-off,  hold- 
ing that  the  payments  were  not  transfers; 
or,  if  transfers,  that  the  trustee  could  not 
^recover  the  money  because  the  bank [6 2 6 
had  no  reasonable  cause  to  believe  that  the 
payment  of  the  notes  would  operate  as  a 
preference.     On  exceptions  to  the  report  it 
was  sustained  on  the  ground  that  the  depos- 
its had  been  honestly  made  in  due  course  of 
business,  and  that  the  defendant,  by  Tirtue 
of   its  banker's   lien   and   right   of  set-off, 
could    retain   the   money.     That   judgment 
was  affirmed  on  the  same  ground  by  the 
circuit    court   of    appeals.     200    Fed.   249. 
The  case  was  then  brought  here  by  the  trus- 
tee, who  insists  that  all  the  payments  wero 
transfers;  that  if  the  notes  charged  to  tho 
account  are  not  transfers,  certainly  the  giT« 
ing   of   the  three   checks  for  $5,000  wort 
transfers,  and  that  in  receiving  the  mbio 
the  bank  necessarily  knew  that  it  was  ob- 
taining a  preference. 

But  if,  as  found  by  the  referee,  tho  bank 
had  no  reasonable  cause  to  bolieTo  kuelh 
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transfers  w^mld  effect  a  preference,  the  pay- 
ments by  checks  for  $15,000,  drawn  on  the 
deposit  account,  are  as  much  protected  as 
if  on  the  same  dates  similar  checks  had  been 
giren  in  payment  of  like  amounts  due  an- 
other bank  with  which  the  Collver  Com- 
pany kept  no  account.  For  there  is  noth- 
ing in  the  statute  which  deprives  a  bank, 
with  whom  an  insolvent  is  doing  business, 
of  the  rights  of  any  other  creditor  taking 
money  without  reasonable  cause  to  believe 
that  a  preference  will  result  from  the  pay- 
ment. The  bankruptcy  act  contemplates 
that  by  remaining  in  business  and  at  work, 
an  insolvent  may  become  able  to  pay  off 
his  debts.  It  does  not  prevent  him  from 
continuing  in  trade,  depositing  money  in 
bank,  drawing  checks  and  paying  debts  as 
they  mature,  either  to  his  own  bank  or  any 
other  creditor.  It  does  provide,  however, 
that  if  bankruptcy  ensues,  all  payments 
thus  made,  within  the  four  months  period, 
may  be  recovered  by  the  trustee,  if  the  cred- 
itor had  reasonable  cause  to  believe  that  a 
preference  would  be  thereby  effected. 

In  this  case  the  referee  found  as  a  fact 
62  7] that  the  bank  *liad  no  reasonable  cause 
to  believe  that  a  preference  would  result. 
The  district  judge  made  no  finding  of  fact, 
though  in  his  opinion,  which  cannot  be  con- 
sidered as  a  finding  of  fact,  he  did  state 
that  the  bank  had  a  right  to  examine  the 
company's  books,  and  could  have  discovered 
that  a  preference  would  result.  The  cir- 
cuit court  of  appeals  made  no  ruling  on 
this  subject,  and  we  therefore  pass  to  the 
consideration  of  the  right  of  set-off  in  the 
light  of  the  finding  by  the  referee,  by  the 
district  judge,  and  by  the  court  of  appeals, 
that  the  deposits  were  honestly  made,  in 
due  course  of  business,  and  without  any 
intent  to  prefer  the  bank. 

The  money  so  deposited  was  the  proceeds 
of  the  sale  of  tickets  to  a  large  party  of 
round-the-world  tourists,  and  was  put  in 
bank,  not  for  the  purpose  of  preferring  it, 
but  in  the  expectation  of  being  used  for 
carrying  on  the  business  in  the  future  as 
in  the  past.  Indeed,  the  payments  were 
made  with  the  statement  that  the  company 
would  expect  the  bank  to  discount  other 
notes.  We  find  nothing  in  the  record  to 
indicate  that  the  deposits  were  made  for 
the  purpose  of  enabling  the  bank  to  secure 
a  preference  by  the  exercise  of  the  right 
of  set-off.  The  case,  therefore,  comes  direct- 
ly within  the  decision  in  New  York  County 
Nat.  Bank  v.  Massey,  192  U.  8.  138,  48  L. 
ed.  880,  24  Sup.  Ct  Rep.  109,  where  $3,- 
884  deposited  by  an  insolvent  customer,  in 
good  faith,  four  days  before  the  filing  of 
the  petition  against  him,  was  allowed  to 
ibe  bank  by  way  of  set-off  on  notes  of  the 
bankrupt  beld  by  it, 
MMi§ 


An  effort  is  made  to  distinguish  that 
from  this,  by  calling  attention  to  the  faet 
that  here,  by  checks  drawn  on  the  account 
or  notes  charged  to  the  account,  the  par- 
ties themselves  voluntarily  made  the  set-off 
before  the  petition  was  filed;  while  in  the 
Massey  Case  the  trustee,  under  the  super- 
vision of  the  referee,  stated  an  account  and 
allowed  the  set-off  as  permitted  by  68a, 
which  provides  "that  in  all  cases  of  mutual 
debt,  or  mutual  credits  between  *the[6S8 
estate  of  a  bankrupt  and  a  creditor,  the  ac- 
count shall  be  stated  and  one  dtbt  shall  be 
set  off  against  the  other,  and  the  balance 
only  shall  be  allowed  or  paid." 

That  section  did  not  create  the  right  of 
set-off,  but  recognized  its  existence,  and 
provided  a  method  by  which  it  could  be 
enforced  even  after  bankruptcy.  What  the 
old  bodes  called  a  right  of  stoppage — what 
business  men  call  set-off — is  a  right  given 
or  recognized  by  the  commercial  law  of  each 
of  the  states,  and  is  protected  by  the  bank- 
ruptcy act  if  the  petition  is  filed  before  the 
parties  iiave  themselves  given  checks, 
charged  notes,  made  book  entries,  or  stated 
an  account  whereby  the  smaller  obligation 
is  applied  on  the  larger. 

The  banker's  lien  on  deposits,  the  right 
of  retention  and  set-off  ef  mutual  debts,  are 
frequently  spoken  of  as  though  they  were 
synonymous,  while  in  strictness,  a  set-off 
is  a  counterclaim  which  the  defendant  may 
interpose  by  way  of  cross-action  against  the 
plaintiff.  But,  broadly  speaking,  it  repre- 
sents the  right  which  one  party  has  against 
another  to  use  his  claim  in  full  or  partial 
satisfaction  of  what  he  owes  to  the  other. 
That  right  is  constantly  exercised  by  busi- 
ness men  in  making  book  entries  whereby 
one  mutual  debt  is  applied  against  another. 
If  the  parties  have  not  voluntarily  made  the 
entries,  and  suit  is  brought  by  one  against 
the  other,  the  defendant,  to  avoid  a  cir- 
cuity of  action,  may  interpose  his  mutual 
claim  by  way  of  defense,  and  if  it  exceeds 
that  of  the  plaintiff,  may  recover  for  the 
difference.  Such  counterclaim  can  be  assert- 
ed as  a  defense  or  by  the  voluntary  aet  of 
the  parties,  because  it  is  grounded  on  the 
absurdity  of  making  A  pay  B  when  B  owes 
A.  If  this  set-off  of  mutual  debts  has  been 
lawfully  made  by  the  parties  before  the  pe- 
tition is  filed,  there  is  no  necessity  of  the 
trustee  doing  so.  If  it  has  not  been  done 
by  the  parties,  then,  under  command  of  the 
statute,  it  must  be  done  by  the  trustee.  But 
there  is  nothing  in  68a  which  prevents  the 
parties  from  voluntarily  *doing,  before[ffS6 
the  petition  is  filed,  what  the  taw  itself  re- 
quires to  be  done  after  proceedings  in  bank- 
ruptcy are  instituted. 

The  bank   was   indebted   to  the  CoBfW 
\Com^axk7  aa  a  depositor  some  $64,000  for 
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money  deposited  in  good  faith  in  the  uBnal 
oourse  of  business,  and  with  no  purpose  of 
enabling  the  bank  to  secure  the  right  of  set- 
off. The  Collver  Company,  on  the  other 
hand,  was  indebted  to  the  bank  $25,000  on 
notes  maturing  at  various  dates.  These 
were  mutual  debts,  and  if,  on  the  date  the 
first  note  became  due,  the  Collver  Com- 
pany had  failed  to  pay  it,  the  bank  could 
have  enforced  its  banker's  lien  or  its  right 
of  set-off,  by  applying  $6,000  of  the  de- 
posits in  payment  of  the  note  which  ma- 
tured that  day,  and  so  on  as  each  of  the 
other  notes  became  due.  It  cannot  have 
been  illegal  for  the  parties  on  September  12, 
20,  30,  October  3  and  14,  to  do  what  the 
law  would  have  required  the  trustee  to  do 
in  stating  the  account  after  the  petition 
was  filed  on  December  16,  1910.  No  money 
passed  in  either  instance;  for,  whether  the 
checks  for  $5,000  were  paid  or  notes  for 
$5,000  was  charged  was,  in  either  event,  a 
book  entry  equivalent  to  the  voluntary  ex- 
ercise by  the  parties  of  the  right  of  set-off. 

Tlie  bankruptcy  act  recognizes  this  right, 
and  it  cannot  be  taken  away  by  construc- 
tion because  of  the  possibility  that  it  may 
be  abused.  The  remedy  against  that  evil 
is  found  in  the  fact  that  the  trustee  is  au- 
thorized to  sue  and  recover  if  it  is  shown 
that  after  insolvency  the  money  was  de- 
posited for  the  purpose  of  enabling  a  bank 
or  other  creditor  to  secure  a  preference. 
But  to  deny  the  right  of  set-off  in  cases  like 
this,  would  in  many  cases  make  banks  hesi- 
tate to  honor  checks  given  to  third  persons, 
would  precipitate  bankruptcy,  and  so  inter- 
fere with  the  course  of  business  as  to  pro- 
duce evils  of  serious  and  far-reaching  con- 
sequence. 

Affirmed. 


580]  •JOSEPH  PARKER  CAMP,  Appt, 

V. 

KATE  WILLARD  BOYD^  Hen^  K.  Wil- 
lard,  and  George  E.  Howe,  Devisees  in 
Trust  under  the  Last  Will  of  Caleb  C. 
Willard,  Deceased. 

(See  8.  C.  Reporter's  ed.  530-560.) 

kqnity  •»  doing  complete  justice  —  mul- 
tiplicity of  suits. 

1.  Persons  having  the  equitable  but  not 
the  legal  title  to  two  of  three  parcels  of  a 
lot  are  not  precluded  from  invoking  the  aid 
of  a  court  of  equity  to  restrain  the  prosecu- 
tion of  an  ejectment  suit  involving  the  en- 
tire lot,  because  they  may  have  the  leffal  as 
well  as  the  equitable  title  to  the  third  par- 
eel. 

[For  other  cases,  see  Equity*  13-29,  79-85,  In 
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Bqulty  —  things  done  which  ought  to 
have  been  done  —  defective  deeds  «* 
ground  rents. 

2.  Purchasers  at  a  judicial  sale  mani- 
festly intended  by  court  and  parties  to  dis- 
pose of  the  entire  beneficial  interest  of  the 
judgment  debtor  in  certain  parcels  of  Umd 
which  he  had  leased  for  a  stipulated  rental 
for  "ninety-nine  years,  renewable  forever," 
became,  upon  payment  of  the  purchase  price, 
the  owners  in  equity  of  his  reversionary  in- 
terest, where  the  deeds  executed  in  order  to 
carry  out  the  decree  of  sale  failed  to  convey 
what  was  intended  because  they  followed 
the  decree  in  denominating  the  interest  sold 
as  ground  rents. 
[For  other  cases,  see  Equity,  280-296,  in  Dl 

gest  Sup.  Ct.  1908.] 

[No.  71.] 

Argued  February  28,  March  3  and  6,  1013. 
Decided  June  0,  1013. 

APPEAL  from  the  Court  of  Appeals  of 
the  District  of  Columbia  to  review  a 
decree  which  affirmed  a  decree  of  the  Su- 
preme Court  of  the  District,  establishing 
complainants'  title  to  land,  and  enjoining 
defendant  from  prosecuting  an  action  of 
ejectment,  or  otherwise  asserting  title  there- 
to.    Affirmed. 

See  same  case  below,  36  App.  D.  C.  160. 

The  facts  are  stated  in  the  opinion. 

Mr.  Hugh  T.  Ta^gart  argued  the  cause, 
and,  with  Mr.  William  £.  Ambrose,  filed  a 
brief  for  appellant: 

A  covenant  to  renew  the  lease  is  a  oove- 
nant  whereby  the  lessor  binds  himself  to 
make  another  lease,  at  the  expiration  of 
the  term,  either  to  the  lessee  or  his  assigns, 
for  the  same  or  some  other  period  men- 
tioned. 

Martindale,  Conv.  §  364. 

Rent  is  incident  to  the  reversion,  and 
therefore  by  a  general  grant  of  the  reversion 
the  rent  will  pass,  though  by  the  grant  of 
the  rent  generally  the  reversion  will  not 
pass. 

Broom  Legal  Maxims,  8th  ed.  403;  8 
Washb.  Real  Prop.  §  2304. 

Severance  of  the  rent  from  the  reversion 
takes  place  not  only  when  the  landlord 
transfers  the  reversion  without  the  rent, 
but  also  when  he  transfers  the  rent  with- 
out the  reversion. 

1  Tiffany,  Land,  k  T.  1107. 

The  lessor  or  lessors  who  made  the  lease 
and  in  favor  of  whom  the  rent  is  reserved 
are  the  persons  entitled  to  each  instal- 
ment of  the  rent  as  it  falls  due,  unless  and 
until  the  right  has  become  devested  out  of 
them  by  a  transfer,  voluntary  or  involun- 
tary. 

Id.  1100. 

A  general  ^raxA  ^1  \}^%  t«i«ci\^ks^ 
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all  the  lease!  to  which  the  property  is  sub- 
jeet^  including  the  rent  reserved  as  incidezrt 
to  tiie  grant.  But  a  lessor  may  assign  the 
rent  to  become  due  upon  a  lease  without 
assigning  the  reversion;  or  he  may  grant 
the  reversion,  and  by  special  words  reserve 
the  rent. 

2  Taylor,  Land.  &  T.  §  426. 

An  order  drawn  by  a  landlord,  to  pay  ac- 
emiog  rent  to  a  third  person,  operates  as 
aa  assignment  of  the  rent;  and  the  tenant 
is  bound  to  pay  to  such  person,  whether  he 
has  sooepted  the  order  or  not. 

Id.  I  428. 

If  the  tenant  under  the  lease  were  to  con- 
vey the  lease  in  fee  to  a  third  party,  the  lat- 
ter would  have  no  better  right  to  contest 
the  title  of  the  lessor  than  the  lessee  him- 
self. 

1  Washb.  Real  Prop.  §  748. 

But  the  mere  conveyance  by  the  lessee 
would  not  of  itself  operate  as  a  disclaimer; 
it  eould  only  operate  as  an  assignment  of 
such  estate  as  the  grantor  bad. 

Id.  I  757. 

In  relation  to  leases  for  years,  as  well 
as  those  for  life,  the  happening  of  the  cause 
of  forfeiture  only  renders  the  lease  void 
as  to  the  lessee.  It  may  be  affirmed  by  the 
lessor,  and  then  the  rights  and  obligations 
of  both  parties  will  continue  with  regard 
to  the  forfeiture. 

Doe  ex  deuL  Bryan  v.  Bancks,  15  Eng. 
RuL  Cas.  566,  note;  Clark  v.  Jones,  1 
Denio,  516,  43  Am.  Dec.  706. 

Even  if  the  tenant  forfeits  his  estate, 
he  does  so  only  at  the  option  of  the  land- 
lord. If  the  landlord  desires,  he  may  over- 
look the  tortious  act  of  his  tenant,  and 
assert  his  rights  at  the  end  of  the  term 
for  years,  or  of  the  life  estate. 

Jones,  Land.  4b  T.  §  470;  Warvelle,  Eject- 
ment, §§  115,  116,  459-462. 

Where  it  is  the  duty  to  inquire,  it  is 
the  duty  to  learn;  and  a  party  will  be 
charged  with  knowledge  of  all  facts  which 
he  could  have  ascertained  upon  proper  in- 
quiry, whether  he  makes  the  inquiry  or  not. 

Wade,  Notice,  §  96;  Myers  v.  Silljacks, 
68  Md.  320;  Beaufort  v.  Neeld,  12  Clark  k 
p.  248,  9  Jur.  813. 

It  was  essential  under  the  leases  that  the 
lessee  should  avail  himself  of  the  privilege 
of  election  under  the  options  during  the 
term;  and  the  lessee  under  each  of  the 
leases  having  failed  to  exercise  the  privi- 
lege during  the  term,  and  the  lessor  having 
been  in  no  manner  responsible  for  the 
leases's  failure  to  do  so,  the  privilege  has 
been  lost 

1  Parsons,  Contr.  7th  ed.  p.  532;  11  Am. 
S  Eag.  Ene,  Law,  611 ;  1  Washb.  Real  Prop.  • 
#  668;  Uoyd  ^  Collett^  4  Br^.  C^.  4Qd,  4\ 


Ves.  Jr.  689,  note;  Benediei  t. 
Johns,  Ch.  370,  7  Am.  Dec.  484;  F^, 
Perf.  513,  note;  1  Page,  Contr.  ||  23/ St, 
41,  42;  Waterman  v.  Banks,  144  U.  8. 
394,  401,  36  L.  ed.  479,  482,  U  Sup.  Ot 
Rep.  646;  Coleman  v.  Applcgarth,  68  lid. 
27,  6  Am.  St.  Rep.  417,  11  AtL  284;  Godd- 
ing V.  Wamsley,  1  Hun,  685,  affirmed  in 
60  N.  Y.  644;  Wade,  Kotioe,  |  378;  Ksl- 
sey  V.  Crowther,  162  U.  S.  407,  40  L.  ed. 
1018,  16  Sup.  Ct  Rep.  808;  Pom.  Spee. 
Perf.  §  387;  Pom.  £q.  Jur.  |  807. 

The  lessees'  right  to  a  renewal  of  the 
leases,  and  their  right  to  aoqulrs  ths  de- 
mised premises,  depended  on  the  precedsnt 
condition  that  they  should  be  ezereited 
within  the  time  stipulated  in  the  leases. 

Renoud  v.  Daskam,  34  Conn.  516. 

Even  in  the  case  of  a  breach  of  eovenaai 
which  is  caused  by  ignorance  of  the  exi8l> 
ence  of  the  covenant,  due  to  the  fact  thst 
the  lessee  neglected  to  refer  to  the  lea«e 
which  contained  it,  before  doing  the  att 
which  oonstituted  ths  breach,  a  oourt  tf 
equity  will  not  relieve  against  a  forfeitui*!. 

Barrow  v.  Isaacs  [1891]  1  Q.  B.  417,  60 
L.  J.  Q.  B.  K.  S.  179,  64  Lb  T.  N.  S.  686, 19 
Week.  Rep.  338,  55  J.  P.  517,  15  Eng.  Rrd. 
Cas.  770;  Beauchamp  v.  Winn,  L.  R.  6  H.  L. 
223,  22  Week.  Rep.  193,  22  Eng.  RuL  Cas. 
880 ;  Thiebaud  v.  First  Nat.  Bank.  42  Ind. 
212. 

Mr.  R.  Ross  Perry  argued  the  caus% 
and,  with  Messrs.  William  F.  Mattingly, 
John  B.  Lamer,  and  R.  Ross  Perry,  Jr.  filed 
a  brief  for  appellees: 

The  sale  of  the  ground  rents  of  paresis 
A  and  B  was  the  sale  of  Blodget's  re- 
version. 

Banks  v.  Haskie,  45  Md.  207;  Meyers  v. 
Silljacks,  58  Md.  310;  Ogle  v.  Reynolds,  75 
Md.  145,  23  Atl.  137;  Jones  v.  Rose,  96 
Md.  483,  54  Atl.  69. 

The  conveyance  of  the  usufruct  of  a 
property  imports  the  eonveyance  of  the 
ownership  thereof. 

De  Peyster  v.  Michael,  6  N.  Y.  467,  67 
Am.  Deo.  470;  Kerry  v.  Derrick,  Crow  Jae. 
104. 

The  appellees  and  those  under  whom  they 
claim  have  had  adverse  possession  of  lot 
20,  claiming  title  thereto  as  against  all 
the  world,  from  the  time  of  the  sales  and 
conveyances  under  the  Bickley  ehaneery 
suit. 

Willison  ▼.  Watkine,  8  Pet  48,  7  L.  ed. 
596 ;  Wadsworthville  Poor  School  v.  Jsa- 
nings,  40  S.  C.  168,  42  Amu  St  Rep.  86< 
18   S.   E.  257,   891. 

The  opinions  of  title  examiners  ■ustafai 
the  claim  of  the  appellees. 

Doe  ex  dem.  Poor  v.  Considine,  6  WalL 
i^%,  \%  U  «i.  869. 
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Hm  long-contiDued  poiseulon  of  tbe  ap 
p«UcM  and  of  their  g^Nitora  wATTAiiti  pr« 
■amptiona  of  gr»iita  and  eonveyaaeeB  fron 
flriginal  leueea. 

Jmm,  St.  lit  ed.  ||  72-73;  Ricard  i 
WiUiaoia,  7  WheaL  59,  6  L.  ed.  SQB;  He 
.  Daris,  8  E<nr.  170,  18  L.  ed 


Upoa  tte  mpfioeitioD  that  the  pnrehaMr 
of  paretls  A  and  B  from  Brant,  trustee 
did  not  acquire  a  fM-aimpte  title,  thei 
tinBf  liad  a  clear  equity  to  enforce  a  re 
newal  of  tbeir  leasee,  and  to  tbe  rigtifa 
of  purcbaae  in  said  leasM  contained. 

Banke  v.  Eaakie,  4S  Hd.  !07. 

The  bill  preeenti  a  eaee  within  the  jurie 
diction  of  a  court  of  equity. 

Langstraat  t.  Keleon,  40  Fed.  783;  Hoi 
land  V.  Challen,  HO  U.  B.  15,  28  L.  ed 
S2,  S  Bnp.  CL  Rep.  480)  Sharon  t.  Tucker 
144  V.  B.  M3,  Sd  L.  ed.  S32,  12  Sup.  Ct 
Bep.  720. 

Hr.  Jnatlee  PItnej  delivered  tbe  opinioi 
of  the  eourt: 

Thia  is  an  appeal  from  a  decree  of  tbi 
eourt  of  appeals  of  tbe  District  of  Colum- 
bia, affirming  a  decree  of  the  supreme  court 
eetabliihing  tbe  title  of  the  complainaiiti 
(now  appellees)  to  a  lot  of  land  in  the  city 
of  Washington,  and  granting  a  perpetual 
Injunction  against  the  further  proeecution 
of  an  action  of  ejectment  that  was  brooghl 
bj  the  appellant,  Joseph  Parker  Camp, 
against  Caleb  C.  Willard,  the  derisor  of  the 
oomplaiDanta,  to  recorer  posaeaaion;  and 
also  enjoining  Camp  and  all  peraons  claim- 
ing under  htm  from  Instituting  any  further 
proceeding!  at  law  or  In  equity  for  the 
possession  of,  or  for  asserting  any  claim 
to,  the  land.  The  eanae  was  beard  in  tbe 
supreme  court  upon  a  dsmurrer  to  the  bill 
of  complaint,  which  was  orermled  (S7 
Waah.  L.  Rep.  14) ;  and  the  defendant  hav- 
ing elected  to  stand  upon  bis  demurrer,  a 
flnat  decree  followed  as  of  course.  The  de- 
sision  of  the  court  of  appeals  is  reported, 
U  App.  D.  C.  ISO. 

Both  parties  alalm  under  Samuel  Blad- 
|a^  Jr^  who  owned  the  proper^  in  the 
early  days  of  the  Federal  Capital.  The  bill 
of  somplalnt  seta  forth  the  full  history  ot 
ths  tUI^  with  copies  of  the  tnstrumenta  of 
eonT^anoe  and  other  documents  aeoesaary 
MS]to  a  eomplete  understanding  *of  the 
eontroraray.  All  tbe  facts  bereio  after 
stated  respeetlng  the  title  are  derlTcd  trocn 
the  aTennenta  of  the  bill  and  trtm  tbe  doo- 
amenta  fUed  with  it  and  by  reference  made 
parta  e<  It. 

The  property  In  question  Is  described  as 
— 'Original  let  numbered  twenty,  la  square 
numbered  two  hundred  and  flfty-four.  In 
the  elty  tf  Waabiagton,  la  tbe  District  at 


Columbia,  as  tbe  same  is  laid  down  on  the 
ground  plan  or  map  of  said  city."  Tbis 
square  U  bouoded  by  E  and  P  streets,  and 
by  13tb  and  14tb  streets,  in  the  northwest 
section;  lot  No.  £0  being  on  tbe  southerly 
side  of  7  street. 

Uader  the  act  of  Congreaa  entitled — "Aa 
Act  for  Establishing  tbe  Temporary  and 
Permanent  Seat  of  the  GoTcmment  of  the 
United  States,"  passed  July  IS,  1790  (1 
Stat,  at  L.  130,  chap.  2B),  three  commis- 
sioners were  appointed  by  President  Wash- 
ington, and  they  in  the  following  year  made 
a  friendly  agreement  with  the  original  land- 
holders, which  resulted  in  laying  out  the 
city  in  squares  and  streets,  and  the  sub- 
division of  the  squares;  and,  in  the  year 
ITS2,  a  partition  of  the  lands  was  made  be- 
tween the  original  proprirtors  and  the  oom- 
miuionerE.  In  that  division  this  lot  waa 
amongst  those  set  off  to  the  commissioners, 
and  it,  with  some  adjoining  lots,  waa  sold 
by  them  to  Blodget  in  tbe  same  year.  But 
no  conveyance  was  made  to  him,  and  ha 
therefore  acquired  only  an  equitable  In- 
terest. 

Blodget  about  that  time  organized  a  lot- 
tery under  the  sanction  of  the  commission- 
ers, and  advertised  it  as  done  "by  the  com- 
missioners appointed  to  prepare  the  pub- 
lic buildings,  etc,  within  the  city  of  Waah- 
ington,  for  the  reception  of  Congreas,  and 
tor  tbe  permanent  residence  after  the  year 
1800."  It  waa  announced  as  "a  lottery  for 
the  improvement  of  tbe  Federal  City."  It 
was  stated  that  the  sole  design  of  the  lot- 
tery waa  to  facilitate  other  improvements 
tt^etber  with  the  pubUo  buildings.  Tht 
:apital  prize  announced  wsa — "One  superb 
lioUl,  wltb  'hatha,  outhouses,etc.,etc[BSI 
to  cost  $50,000,"  with  cash  prizes  aggregat- 
ing 9300,000  in  addition,  lie  advertiaa- 
nent  sUted  tbat  "the  keys  of  the  hottl, 
irben  cianplete,  will  be  delivered  to  the  for- 
tunate possMSor  of  the  ticket  drawn  sgalnat 
ta  number,"  and  that  "flOO  will  be  glvSB 
lor  tbe  beat  plan  of  an  elegant  and  ooavcB- 
ent  hotel  or  inn,  with  hot  and  cold  baths, 
liable,"  etc.  The  advertisement  waa  sob- 
icribed,  "8.  Blodget,  Agent  for  the  Affairs 
it  the  City."  Large  sales  of  tickets  bavl^ 
leea  made  t^  Blodget,  and  by  Colonel  WU- 
iam  Deaklne,  Jr.,  who  sppears  to  have  bssa 
lia  partner  in  the  scheme,  snd  some  time 
laving  elapsed  without  a  drawing  being 
Dade,  the  commiaai  oners  became  unea^  b*- 
*nse  of  their  rest  or  supposed  reaponsl- 
illity  for  the  prises,  whereupon  Blodget 
ind  Deskina  gave  them  a  written  deelars- 
Joa  under  seal,  dated  September  20,  17IU, 
freeing  to  Indemnify  the  eommissioasis 
>rom  all  nlaWi  uk&.  &>aa«B^  '^  wkaob.  ijk 
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any  piiM  to  be  drawn.  Afterwards,  and 
at  the  request  of  the  oommissioners,  Blod- 
get|  who  appears  to  haye  been  a  large  land- 
owner in  this  District,  made  a  mortgage  or 
deed  of  trust,  under  date  of  January  28, 
1704,  to  Thomas  Johnson,  Jr.,  and  Thomas 
Peter,  as  trustees,  for  securing  the  payment 
of  the  prises  and  for  the  indemnity  of 
Thomas  Johnson,  Darid  Steuart,  and 
Daniel  Carroll,  the  eommissioners,  their 
successors,  etc  By  the  mortgage,  Blodget 
transferred  in  fee  to  Thomas  Johnson,  Jr., 
and  Thomas  Peter — "all  the  lands  and  real 
estate  and  property  of  him,  the  said  Samuel 
Blodget,  situate  and  being  within  the  ter- 
ritory of  Columbia,  with  their  ...  ap- 
purtenances, and  all  the  estate,  right,  title, 
etc.,  in  law  and  in  equity"  of  Blodget  there- 
in. The  defeasance  clause  provided  that 
Blodget  should  "pay  all  prizes  and  sums  of 
money  with  which  he  is  or  may  be  charge- 
able, or  for  which  he  may  be  liable  for  or  on 
account  of  the  said  lottery,  and  shall  in  all 
things  sare,  indemnify,  and  keep  harmless 
58 4] the  said  Thomas  Johnson,  David  *Steu- 
art,  and  Daniel  Carroll,  their  successors, 
etc,  against  all  suits,"  etc 

Thereafter,  and  in  the  year  1801,  Blod- 
get made  three  leases  of  as  many  several 
parcels  of  lot  20.    The  lot  has  a  frontage 
of  51  feet,  11  inches,  upon  the  southerly 
side  of  F  street,  and  a  depth  of  150  feet 
running  to  an  alley.     One  lease  was  dated 
April    13,    1801,    and    demised    to    James 
Daugherty  the  easterly  portion  of  the  whole 
lot,  having  a  frontage  of  20  feet  upon  the 
street,  and  running  the  full  depth  to  the 
all^;    the    second    lease    was    to    Edward 
Fretby,  dated  April  14,  1801,  and  covered 
the  westerly  portion  of  the  lot,  having  a 
frontage  of  10  feet,  Hi  inches,  and  running 
of  that  width  to  the  alley;  the  third  lease, 
covering    the    intervening    portion    of    the 
whole  lot,  having  a  frontage  of  11  feet,  11 
inches,  on  the  street,  and  running  the  full 
depth,  was  dated  April  15,  1801,  and  made 
to  Edward   Fennell.     The   Daugherty   and 
FMhy    leases    were    recorded    within    the 
year.    The  Fennell  lease,  for  some  reason, 
was  not  promptly  acknowledged  or  record- 
ed, and  therefore  a  new  lease  was  made  by 
Blodget  to  Fennell,  dated  April  20,  1804, 
and  recorded  a  few  days  later.    These  leases 
^  ran  for  ninety-nine  years  from  their  re- 
ipeotive  dates  in  1801,  the  terms,  however, 
'%o    be    renewable    forever."      They    were 
sealed     instruments,     elaborate    in     form, 
signed    and    acknowledged    by    lessor    and 
lessee  in  each  instance,  and  recorded  in  the 
Lttnd  BeoordB  of  the  District  of  Columbia. 
A  eopf  of  th$  Daugherty  lease  it  Mi  iorthX 
MMM0 


in  the  margin.f  *The  Frethy  lease  was[685 
substantially  like  it.  The  Fennell  lease  of 
April  20,  1804,  contained  a  recital  of  the 
previous  lease  to  him  and  the  failure  to 
record  it,  and  the  making  *of  the[5S5 
present  instrument  in  the  place  of  it;  the 
demise  then  proceeded  in  substantially  the 
same  form  as  in  the  other  leases. 

The  Daugherty  lease  reserved  a  yearly 
rent  of  $40,  ^payable  annually,  with  an[5S7 
option  of  purchase  in  fee  at  the  price  of 
$500;  the  Frethy  lease  was  the  same  in 
these  respects;  the  Fennell  lease  called  for 
a  rent  of  $24  per  annum  and  a  purchase 
price  of  $300.  The  leases  were  alike  in 
that  they  provided  for  terms  of  ninety-nine 
years  each,  with  a  right  of  perpetual  re- 
newals; with  right  of  re-entry  by  the 
lessor  for  forty  days'  default  in  payment 
of  the  rent,  or  distress,  at  his  option; 
two  of  them  provided  that  for  sixty  days' 
default  in  the  payment  of  the  rent  tiie 
lessor  might  re-enter  and  terminate  the 
lease;  each  lease  contained  an  option  for 
a  purchase  in  fee  at  a  price  of  which  the 
annual  rent  was  equivalent  to  eight  per 
cent;  each  required  the  lessee  to  erect  a 
dwelling  house  upon  the  premises  during 
the  year  of  the  making  of  the  lease.  The 
Fennell    lease    differed    in    containing    no 

t[Copy  of  Lease — Samuel  Blodget  to  James 

Daugherty.] 

This  indenture  made  the  thirteenth  day 
of  April  in  the  year  of  our  Lord  one  thous- 
and eight  hundred  and  one  Between  Samuel 
Blodget  of  Philadelphia  State  of  Pennsyl- 
vania of  the  one  part  and  James  Daugherty 
of  the  City  of  Washington  in  the  Territory 
of  Columbia  of  the  other  part  witnesseth 
that  the  said  Samuel  Blodget  for  and  in 
consideration  of  the  payment  of  the  rent 
and  performance  of  toe  Covenants  herein- 
after mentioned  on  the  part  of  the  said 
James  Daugherty  his  executors  adminis- 
trators and  assigns  to  be  paid  and  per- 
formed Hath  demised  granted  leased  and  to 
farm  Itit  and  by  these  presents  Doth  de- 
mise grant  lease  and  to  farm  leit  unto  the 
said  James  Daugherty  his  executors  admin- 
istrators and  assigns.  All  that  LotI  of 
twenty  feet  front  on  F.  Street  in  Lot#  num- 
ber twenty  in  square  number  two  hundred 
and  fifty  four  in  the  City  of  Washington 
aforesaid  Together  with  all  improvements^ 
alleys,  ways  water  A  water  courses  privi- 
leges, easements  and  emoluments  belonging 
or  appertaining  to  said  Lott,  To  have  and 
to  hold  said  lott  of  ground  with  the  appur- 
tenances unto  the  said  James  Daugherty 
his  executors  administrators  and  assigns 
from  this  the  thirteenth  day  of  April  above 
mentioned  for  and  during  and  unto  the  full 
term  of  Ninety  nine  years  from  thence  next 
ensuing  and  full  to  be  compleoted  and 
ended  yielding  and  paying  therefor  yearly 
and  every  year  during  sakl  term  unto  the 
tiA^  ^imuA  ^Vod^et  his  heirs  and  assign 
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proTiaion    for   forfeitan  off  tht 
nonpayment  of  the  rent,  and  in 
particulars. 

In  October,  1802,  one  Hobert  S.  fc^      *"* 
began   suit    against   Samuel   Bl^^Mf,  kv   ***  "^ 
others  by  bill   in  chancery  in  the  tir^t    *^  '*'     ' 
court  for  the  District  of  Columbia,  mbco.   '^'"''*'' 
up  the  history  of  the  above-mentioMd  ^   T*^    *• 
tery;     the     public    advertisement    of    tin   '**    ** 
scheme;  that  Bickley,  in  reliance  upon  \z0i       '^  " 
proposed    plan,    purchased    a    ticket;    a»i   ^m^ 
that  the  sale  and  disposal  of  the  tiekeu   tv 
was   intrusted   wholly  to  Blodgett  and  to    i  *  '  *^"^ 
William  Deakins,  Jr.,  since  deceased.    The  »-.  -  *   ***      '•" 
bill  set  out  the  making  of  the  indemnity   trjc:  -n)!    *^    ' 
agreement  of  September  20,  1793,  by  Blod- i  BV^j^  "^"^  ' 
get  and  Deakins,  and  the  making  of  the  I  bii  "^^'    "*" 
mortgage  by  Blodget  on  January  28,  1794,1  bciu  •-"    ' 

the  yearly  rent  or  sum — forty  dollars  cur- ,  pleats  k^^ 
rent  money  of  the  United  States  free  and  I  preacLt  9«.  "^ 
clear  of  all  taxes  assessments  or  public  pli«d 
dues  nor  or  hereafter  to  be  laid  taxe-or  as- 
sessed on  sd.  demised  premises  in  annual 
payments  on  the  said  thirteenth  day  of 
April  in  each  and  every  year — the  said  term 
of  ninety  nine  years  to  be  renewable  for- 
ever. Provided  always  and  it  is  the  true 
intent  and  meaning  of  these  presents  that 
if  it  shall  happen  that  if  the  said  yearly 
rent  shall  be  in  arrear  and  unpaid  by  the 
space  of  forty  days  next  after  the  time  on 
which  the  same  is  above  reserved  to  be  paid, 
then  it  shall  and  may  be  lawful  to  and 
for  the  said  Samuel  Blodget  his  heirs  or 
assigns  unto  the  said  demised  premises  or 
any  part  thereof  in  the  name  of  the  whole 
to  re-enter  and  the  same  to  have  again 
repossess  occupy  and  enjoy  as  in  his  or 
their  former  estate  until  all  such  arrear- 
ages of  rent  with  legal  interest  thereof  and 
all  and  every  cost  charge  and  expenses 
incurred  by  the  said  Samuel  Blodget  his 
heirs  or  assigns  by  reason  of  the  non-pay- 
ment of  said  rent  shall  be  fully  satisfied 
and  paid  or  make  distress  therdfor  at  his 
or  their  option  and  also  if  the  said  yearly 
rent  Shall  be  in  arrear  and  unpaid  by  the 
space  of  sixty  days  next  after  the  time  on 
which  the  same  is  above  reserved  to  be  paid 
then  it  may  be  lawful  to  and  for  the  said 
Samuel  Blodget  his  heirs  and  assigns  unto 
the  said  demised  premises  or  any  part  there- 
of in  the  name  of  the  whole  to  re-enter  and 
the  same  to  have  again  repossess  occupy 
and  enjoy  as  in  his  or  their  former  estate 
and  that  then  in  such  case  this  Indenture 
and  every  clause  matter  and  thing  therein 
contained  shall  from  henceforth  be  utterly 
void  and  of  no  effect  and  the  said  James 
Daugherty  for  himself  his  executors  admin- 
istrators and  assigns  doth  covenant  and 
a^ee  to  and  with  the  said  Samuel  Blodget 
his  heirs  and  assigns  well  and  truly  to 
pay  the  above  reserved  yearly  rent  or  sum 
of  forty  dollars  at  the  time  before  within 
mentioned  and  also  that  he  the  said  James 
Daugherty  his  executors  administrators  and 
assigns  shall  and  will  erect  and  build  a  good 
and  substantial  dwelling  houaa  to  ba  eon- 
iV  Ij.  ed. 
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said  defendant  Blodget, 
tween  the  said  Blodget^ 
Edward  Frithey,  one 
tlie  other  part,  bear- 
lay  of  April,   1801, 
ind   rents   reserved 
■dget  by  indenture 
^amuel  Blodget  of 
-    Daugherty,  one 
the  other  part, 
day   of  April, 
purposes  afore- 
was  appointed 
He  was  dl- 
t  public  aue- 
>rt  the  sale 
-ation  of  it^ 
lon^,  "the 
ceds   good 
<ve^  grants 
rm  to  the 


eirs, 
interest 
Samuel 
ntereat 
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ministratr>rt  J*    •" 

the  damag*,  »,;■'•    ^  ^ 
him  or  tbem  !-;•  ^  "     '  * 

over  In  case  of  \  ^^  "^^  -*T 
in  payment  of  tJtZT '-'   -  . 
then  and   in  s<jft:i  ^L*  **' 
which  shall  be  »4/j^   :•   -. 
premises  shall  b^,,^  \L  **  *--  ' 
Blodget  his  heirs  CS:  II"  '*  -. 
Samuel  Blodget  fr/r'.Tj^'*-   ^-    -      ^ 
assigns  doth  covenar/t* •T*!:*^    --    J'    " 
and   with   the   laid  jU2***  *'  *.    ' 
heirs  executors  adm,n«^^^. --^,*r:    • 
that  he  the  said  JaneT^^lLr^  W 
or  assigns  at  any  ti^TtrT'  *•  :?^       \ 
the  continuances    of    tliit    .  '"^^  "-- ^"^ 
ture  demise  on  the  request  a*!?***    '•'    ' 
costs  and  charges  of  the  s*.^  '/^  ,-  v. 
erty  his  heirs,  or  assigns  and  oTj^  ^« 
payment  or  tending  in  paymM  I*  T  ''*• 
Samuel    Blodget   his   hSrs  w  ^l'**  ^^ 
principal  sum  of  five  hundred  d!/*^^   ^* 
and  will  make  and  execute  a  aC^  ***' 
simple  for  said   Lott  and  pr«mi%l  '^  *** 
demised  to  the  said  James  Dau»Uf«**^ 
heirs  and  assigns  forever  with  su^k  IL^ 
of  General  Warrantee  as  he  or  thi?r*^ 
require.      It    is    further    asreed    thet*fci 
said  James  Daugherty  his  heirs  or  smimI 
may  pay  unto  the  said  Samuel  Blodnt^^ 
heirs  or  assigns  any  proportion  of  the  ytHL 
cipal  of  five  hundred  dollars  not  less  Ui«I 
one  tenth  of  that  sum  and  so  much  of  ih« 
principal  as  shall  be  paid  so  much  in  propor- 
tion of  the  rent  shall  be  lessened  reserving 
unto  the  said  Blodget  his  heirs  or  assigS 
all  penalties  and  forf-itures  within  bMore 
mentioned  until  the  whole  sum  of  five  hun- 
dred dollars,  is  paid  when  the  whole  rent 
shall  cease      In   witness  whereof  the  said 
parties   have  hereunto  interchangeably  set 
their   hands  and   seals  the   day  and  year 
first  above  written. 

Sam  Blodget  [Seal.] 

James  Daugherty.  LSeaL\ 

Signed.  tea.\e4,  iai^  ^fX\^vt«^.^  ^^a* 
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try  the  issue  joined  therein,  it  was  mu- 
tually agreed  between  Bickley  and  Blod- 
get,  with  the  leave  of  the  court,  that  the 
jury  should  be  discharged  from  giving 
their  verdict,  and  should  be  empowered  to 
act  as  referees,  to  determine  and  order 
what  sum  of  money  if  any,  should  be 
paid  by  Blodget  to  Bickley,  and  if  they 
thought  proper,  to  order  titles  and  con- 
veyances and  other  acts  by  either  party  to 
the  other  as  justice  should  require;  where- 
upon the  jury  as  referees  awarded  that 
Blodget  should  convey  to  Bickley,  in  fee 
simple,  the  hotel  and  the  lots  of  ground 
belonging  to  it,  and  should  also  pay  to 
Bickley  the  sum  of  $21,600  with  costs,  for 
the  payment  of  which,  and  the  performance 
of  the  award,  the  property  in  the  city  of 
Washington  mortgaged  by  Blodget  to  the 
commissioners  was  by  the  terms  of  the 
award  to  be  first  resorted  to;  that  upon 
the  report  of  the  jury  as  referees,  the  court 
gave  judgment  in  favor  of  Bickley  against 
Blodget,  for  said  sum  of  $21,500  and  costs, 
and  that  the  report  of  the  jury  as  referees 
should  be  in  all  its  other  parts  confirmed 
and  carried  into  full  and  complete  execu- 
tion. That  by  virtue  of  the  deed  of  trust 
of  January  28,  1794,  all  the  real  property 
which  Blodget  had  within  the  limits  of  the 
territory  of  Columbia  was  pledged  and 
made  answerable  to  make  good  to  the  for- 
tunate adventures  the  prizes  they  should 
draw  in  the  lottery,  and  "that  your  orator 
has  his  claim  to  be  paid  out  of  that  prop- 
erty still  further  confirmed  by  the  award 
and  the  judgment  hereinbefore  set  forth." 
The  bill  then  set  forth  that  the  "lands  and 
real  estate  and  property"  of  Blodget,  sit> 
uate  within  the  territory  of  Columbia  "as 
well  in  law  as  in  equity,  as  by  the  said 
deed  is  expressed,  consisted  of,"  etc.  fol- 
lowing with  a  detailed  enumeration  of 
6S9]many  tracts  and  parcels  *of  land, 
among  which  is — ^"the  following  property 
which  the  said  Blodget  purchased  of  the  said 
eommissioners  at  the  times  hereinafter  men- 
tioned, which  being  fully  paid  for  by  the 
said  Blodget  certificates  in  due  form  have 
regularly  issued  therefor,  but  the  commis- 
sioners meaning  to  hold  the  same  as  se- 
eority  to  themselves  and  to  the  fortunate 
adventurers  in  the  said  lottery,  have  not 
delivered  the  same  to  the  said  Blodget  or 
caused  them  to  be  recorded,  but  whilst 
they  remained  in  office  held  the  same,  and 
when  they  went  out  of  office,  the  same  fell 
into  the  hands  of  Thomas  Munroe,  Super- 
intendent of  City  Affairs,  who  now  holds 
them;  that  is  to  say,  lots  numbered  20 
and  21  in  square  254  in  the  said  city,  sold 
to  the  said  Blodget  on  the  8th  day  of 
October,  1792,"  etc.,  etc.  The  bUl  specified 
bj^  lot  and  square  numbers  those  lota  that 


had  been  appropriated  by  Blodget  for  the 
hotel,  averring  that  the  legal  title  to  soma 
of  them  was  in  Munroe,  Superintendent  for 
City  Affairs,  certain  of  them  having  been 
conveyed  by  Blodget  to  the  commissioners^ 
others  having  remained  in  their  ovmer* 
ship,  and  the  legal  title  to  the  remainder 
being  in  Blodget.  Sundry  deeds  of  oob> 
veyance  made  by  Blodget  to  various  pur- 
chasers for  portions  of  the  lands  covered 
by  the  deed  of  trust  were  then  set  forth. 
In  this  connection  the  leases  made  by  Blod- 
get to  Daugherty  and  Frethy,  respectively, 
in  April,  1801,  for  parcels  of  lot  No.  20 
in  square  254,  were  set  out,  and  these  les- 
sees were  made  parties  defendant.  The 
Fennell  lease  was  not  mentioned,  apparently 
because  it  was  not  upon  record  at  the 
time  of  the  filing  of  the  bill.  The  prayer 
was,  that  Blodget  might  be  required  to 
convey  to  Bickley  the  hotel  with  the  lots 
pertaining  thereto;  that  Munroe,  as  su- 
perintendent of  the  city  should  be  compelled 
to  convey  to  Bickley  that  portion  of  the 
lots  pertaining  to  the  hotel  of  whidi  he 
held  the  certificates;  and  that  the  residue 
of  the  property  set  forth  in  the  bill  of  com- 
plaint, or  so  much  thereof  as  necessary, 
should  be  sold  *to  pay  the  money  ad- [649 
judged  to  Bickley  by  the  award  and  judg- 
ment in  the  Pennsylvania  suit. 

Annexed  to  this  bill  of  complaint  as  ex* 
hibits  were  copies  of  the  deed  of  trust  of 
January  28,  1794,  a  transcript  of  the  pro- 
ceedings in  the  Pennsylvania  suit,  and 
other  documents  sustaining  and  supple- 
menting the  averments  of  the  bill.  Among 
the  parties  named  as  defendants  were  Blod- 
get, Thomas  Munroe,  Superintendent  of 
City  Affairs,  Frethy,  Daugherty,  and  other 
grantees  of  Blodget.  Frethy  was  served 
with  process  and  filed  an  answer  setting  up 
that  he  had  assigned  his  lease  to  one  Bets. 
Daugherty  being  a  nonresident,  notice  ap- 
pears to  have  been  published  against  him. 
Blodget  answered,  admitting  in  part  and 
denying  in  part  the  averments  of  the  bilL 
Annexed  to  the  answer  was  a  formal  ad- 
mission of  "the  execution  of  the  various 
exhibits  at  this  time  filed  by  oomplalnant, 
and  that  they  may  be  read  in  evidence." 
Thomas  Munroe,  as  superintendent  of  the 
city  of  Washingtcm,  filed  an  answer  ad- 
mitting the  principal  averments  of  the  bill« 
and  setting  up  that  he,  as  superintendent* 
had  in  his  hands  the  certificates  of  sale 
evidencing  Blodget's  purchases  of  various 
lots  from  the  former  commissioners;  thai 
the  commissioners  had  withheld  the  oer- 
tificates  from  Blodget's  possession  "aa  so* 
eority  for  the  fortunate  adventures  in  the 
said  lottery  who  should  have  claims  agalnil 
the  said  Blodget"  Lot  20  in  square  254 
dQ«i  iLQ^  a.^\^ear  among  the  lots  enooMr* 
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ated  in  this  connection.    Thomas  Peter,  the 
suiriying  trustee  under   the   mortgage   or 
deed  of  trust  of  January  23,  1704,  does  not 
appear   among   the   parties   named   as   de- 
fendants in  the  original  hill  filed  hy  Bick- 
ley,  but  he  filed  an  answer  admitting  the 
execution  of  that  deed,   and  that  it  was 
made  at  the  instance  of  the  then  commis- 
sioners of  the  city  of  Washington  to  secure 
the  punctual  payment  of  the  prizes  drawn 
in  the  lottery   therein   mentioned;     and — 
"that  this  defendant  knows  not  what  prop- 
641]erty  is  included  or  comprehended  *by 
the  said  deed,  but  this  defendant,  further 
answering,  admits  that  whatever  property 
he  does  hold  in  virtue  of  the  said  deed  is 
Leld  by  him  in  trust  for  the  purposes  in 
the  said   deed  mentioned,   and   subject   to 
any  order  or  decree  which  this  honorable 
court    shall    make    respecting    the    same." 
Thereafter,  Peter  seems  to  have  been  treat- 
ei  as  a  party  defendant.     On  September 
21,   1804,   a  written   stipulation  was   filed 
in  the  cause,  signed  hy  the  respective  so- 
licitors for  complainant  and  for  the  defend- 
ant Blodget,  in  the  following  terms:  "It  is 
agreed   hy   the   complainants   and   the   de- 
fendants in  this  cause,  hy  their  solicitors, 
that  a  decree   shall  pass   immediately  hy 
consent  for  conveying  to  the  complainant 
the  hotel  and  the  lots  appropriated  for  the 
same.    That  the  execution  and  truth  of  all 
the  exhibits  referred  to  in  and  by  the  com- 
plainants is  hereby  admitted,  all  form  as 
to  the  of    (mo)    proceeding  waived.     This 
admission  in  no  wise  to  give  validity   or 
authenticity  to  the  award  obtained  in  the 
court    of    Pennsylvania    or    the    judgment 
thereon  rendered,  but  that  is  to  stand  on 
its   own  merits   unaffected  by   this   agree- 
ment.   This  cause  set  down  by  consent  for 
hearing  at  the  next  term."    An  interlocu- 
tory decree  was  made  accordingly,  under 
date  October  1,  1804,  requiring  Blodget  and 
Thomas  Peter  to  convey  to  Bickley,  lot  1 
Id  square  430,  with  the  buildings  and  im- 
provements thereon,  and  requiring  Munroe, 
as  superintendent,  to  convey  and  assure  to 
Bickley    lots    1,    2,    3,    4,    and    5    in    that 
■qmare;  and  retaining  the  cause  as  to  all 
other  property  and  as  to  all  other  objects 
and  purposes  mentioned  in  the  bill.    Octo- 
ber 4,   1806,  a  further   decree  was  made» 
requiring  the  defendant  Blodget  to  pay  to 
the  complainant,   Bickley,   on   or  before  a 
date  in  November,  the  amount  of  the  debt 
due  to  him,  being  the  sum  of  $26,635.13, 
besides  costs,  and  decreeing  that,  on  failure 
thereof,    certain    designated    sections    and 
lots  of  ground,  situate  in  the  city  of  Wash- 
ington, or  so  much  thereof  as  should  be 
64S]sufficient  *to  raise  and  pay  the  said 
■everal  sums  of  money,  should  be  sold,  and 
it  was  further  decreed  "that  certain  ground 
IT  U 


rents  reserved  by  the  said  defendant  Blodget» 
by  indenture  made  between  the  said  Blodget^ 
of  the  one  part,  and  Edward  Frithey,  one 
of  the  defendants,  of  the  other  part,  bear- 
ing date  on  the  4th  day  of  April,  1801, 
and  certain  other  ground  rents  reserved 
by  the  said  Samuel  Blodget  by  indenture 
made  between  the  said  Samuel  Blodget  of 
the  one  part,  and  James  Daugherty,  one 
of  the  said  defendants,  of  the  other  part, 
bearing  date  on  the  13th  day  of  April, 
1801,  be  also  sold  for  the  purposes  afore- 
said." Daniel  Carroll  Brent  was  appointed 
trustee  for  making  the  sale.  He  was  di- 
rected to  sell  the  property  at  public  aue- 
tion,  after  advertisement,  report  the  sale 
to  the  court,  and  upon  confirmation  of  il^ 
and  payment  of  the  purchase  money,  "the 
said  trustee  by  a  deed  or  deeds  good 
and  operative  in  law,  etc.,  shall  give,  grants 
bargain,  and  sell,  release  and  confirm  to  the 
respective  purchasers  and  their  heirs,  re- 
spectively, all  the  right,  title,  and  interest 
therein  which  was  or  is  in  the  said  Samuel 
Blodget,  and  all  the  right,  title,  or  interest 
therein  which  the  said  Thomas  Peter  de- 
rived in  and  thereto  by  virtue  of  the  deed 
in  the  said  bill  of  complaint  mentioned 
(referring  to  the  deed  of  trust  of  January 
28,  1794)  .  •  .  and  the  purchaser  or 
purchasers  respectively,  and  their  respec- 
tive heirs,  shall  thereupon  hold  the  same  by 
them  respectively  purchased  free,  clear,  and 
discharged  from  all  claims  of  the  said 
Samuel  Blodget  and  of  the  other  defend- 
ants." It  was  further  decreed  that  the 
defendant  Thomas  Peter,  upon  the  request 
of  the  trustee,  should  join  and  become  a 
party  in  and  to  all  deeds  to  be  executed 
by  the  trustee  in  virtue  of  this  decree;  and 
that  in  all  cases  where  the  outstanding 
legal  title  remained  in  Thomas  Munroe  as 
superintendent,  he,  Munroe,  should,  at  the 
request  of  the  trustee,  join  in  and  become 
a  party  to  the  deed.  "And  lastly,  as  to 
all  the  property  in  the  said  bill  of  com- 
plaint mentioned,  *and  as  to  all  the [5 4 S 
objects  of  the  said  bill  not  in  and  by  this 
decree  specially  and  particularly  decreed 
upon,  this  cause  is  retained  for  further  pro- 
ceedings hereafter  to  be  had  thereupon,  and 
for  that  purpose  is  ordered  to  be  eon- 
tinued." 

Brent  accepted  the  appointment  at  trus- 
tee, gave  bond,  and,  after  advertisement, 
made  a  public  sale  of  the  property.  The 
notices,  after  describing  many  tracts  of 
land  by  lot  and  square  numbers,  contalntd 
the  following:  "Also  several  certain  grooBd 
rents  reserved  by  said  Blodget,  amountlag 
in  the  whole  to  $80  per  annum."  His  re- 
port of  sale  was  made  under  date  of  Jan- 
uary 21,  1806.  It  mentions  "groond 
rent  on  James  IHai!^^«cV^*%  Vmi^I' 
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to   Henry    Pratt   for    $360,   aad    "ground   said   Edward   Frethy,  ona  of   tha   dafcnd- 


rent  on  Edward  Frithy*!  lease,"  as  sold 
to  Robert  F.  Howe  for  $400.  No  men- 
tion is  made  of  the  remainder  of  lot  20 
in  square  254,  nor  of  the  ground  rent 
on  the  Fennell  lease.  By  decree  made 
under  date  June  25,  1806,  the  report  was 
approved  and  the  sales  confirmed  (with  an 
exception  not  now  material),  and  it  was 
ordered  that  the  proceeds  of  sale,  after 
paying  expenses,  taxes,  etc.,  be  paid  orer 
to  complainant  towards  the  discharge  of 
the  moneys  theretofore  decreed  to  be  due 
from  the  defendant  Blodget  to  him.  It 
further  appears  that  the  purchases  made 
by  Pratt  (includin|^  the  Daugherty  ground 
rent)  were  made  for  the  benefit  of  Bickley, 
the  complainant;  and  Pratt  assigned  his 
bids  to  Bickley,  October  31,  1806.  Brent 
reported  this  to  the  court  and  asked  for 
leave  to  make  deeds  for  the  Pratt  pur- 
chases to  Bickley,  and  the  court  according- 
ly made  an  order  that  Brent,  together  with 
Thomas  Peter  and  Thomas  Munroe,  should 
convey  to  Bickley  all  the  property  pur- 
chased by  Pratt  at  the  sale. 

Pursuant  to  these  proceedings.  Brent, 
trustee,  Thomas  Peter,  and  Thomas  Mun- 
roe, superintendent,  etc.,  joined  in  a  deed 
dated  April  3,  1807,  to  Bickley,  reciting 
the  decree  of  October  4,  1805,  ordering 
544]among  other  things  *"tiiat  sundry 
squares,  lots,  and  portions  of  ground  and 
ground  rents  in  the  said  city  of  Washing- 
ton" be  sold,  reciting  the  advertisement  and 
sale  made  in  pursuance  thereof,  and  that  at 
the  sale  certain  lots  particularly  mentioned 
'*and  the  ground  rent  reserved  by  the  said 
Samuel  Blodget  by  indenture  made  between 
him  and  James  Daugherty,  one  of  the  de- 
fendants, bearing  date  on  the  13tii  day  of 
April,  1801,"  were  sold  to  Pratt;  the  assign- 
ment of  Pratt's  bid  to  Bickley,  etc.  Brent 
as  trustee  thereby  conveyed  "all  the  right, 
title,  and  interest  of,  in,  and  to  the  before- 
mentioned  squares,  lots,  and  portions  of 
ground  and  ground  rents  in  the  city  of 
Washington  aforesaid  which  was  in  the 
said  Samuel  Blodget.  Peter  conveyed  all 
his  right,  title,  and  interest  under  the 
mortgage  or  deed  of  trust  of  January  28, 
1704;  and  Munroe  joined  in  conveying  cer- 
tain of  the  lands  described  in  the  deed,  but 
not  the  "ground  rents"  in  question. 

By  indenture  dated  January  15,  1807, 
Daniel  C.  Brent,  trustee,  and  Thomas 
Peter,  conveyed  to  Robert  F.  Howe  the 
property  purchased  by  the  latter  at  the 
trustee's  sale.  The  deed  recites  the  de- 
cree, and  the  sale  made  thereunder,  and 
that  "among  other  property  and  ground 
reat  so  set  up  and  exposed  to  sale  was  the 
ground  rent  reserved  by  the  said  Blodget 


ants,  bearing  date  on  the  fourth  day  of 
April,  1801,  when  the  said  Robert  F.  Hows^ 
being  the  highest  bidder  therefor,  became 
the  purchaser  thereof  at  and  for  tha  sum 
of  $400,"  and  in  oonsideration  thereof,  oqb> 
veyance  is  made  to  Howe  of  "all  the  right, 
title,  and  interest  of,  in,  and  to  the  said 
ground  rent  reserved  by  the  said  Samuel 
Blodget  by  indenture  made  between  him 
and  the  said  Edward  Frethy,  dated  on  the 
4th  day  of  April,  1801,  as  aforesaid,  which 
was  in  the  said  Samuel  Blodget,  previous 
to  and  at  the  time  of  making  the  said  de- 
cree, and  all  the  right,  title,  and  interest 
therein  and  which  *the  said  Thomas[64ft 
Peter  derived  in  and  thereto,  by  virtue  of 
the  deed  referred  to  in  the  said  deed  to 
have  been  given  by  the  said  Samuel  Blodget 
to  the  said  Thomas  Peter  and  Thomas  Jobs- 
son,  Jr.,  since  deceased,  bearing  date  on 
the  28th  day  of  January,  1704,"  etc. 

On  May  28,  1810,  a  supplemental  bill 
was  filed,  reciting  that  the  sale  made  by 
Brent  had  fallen  short  of  paying  the  money 
decreed  to  be  due  to  Bickley,  and  that  he 
had  lately  discovered  other  property  sol 
included  in  the  former  bill  and  decree,  con- 
sisting of  sundry  lots  particularly  de- 
scribed, and  "that  the  said  Samuel  Blod- 
get was  also  on  the  said  28th  day  of  Janu- 
ary, in  the  year  1794,  seized  and 
of  and  entitled  to  sundry  lots  in  the 
city,  which  he  afterwards  let  on  ground 
rent,  reserving  an  annual  rent  for  the  said 
property,  to  divers  persons  hereinafter 
particularly  set  forth,  which  tenants  your 
petitioner  does  not  wish  to  disturb  or  in- 
terfere with,  but  wishes  to  leave  them  ta 
the  quiet  enjoyment  of  their  leases  uiider 
the  said  Blodget,  under  the  terms  and  con- 
ditions expressed  in  the  said  leases  re- 
spectively, but  wishes  and  prays  of  this 
court  to  direct  the  ground  rents  reserved 
thereon,  and  the  reversionary  interests  of 
the  said  Blodget  therein,  whatsoever  the 
same  may  be,  to  be  sold  for  the  benefit  of 
your  petitioner,  which  lots  so  leased  oft 
ground  rent  are  as  follows:  to  wit,  11  feet, 
11  inches,  more  or  less,  fronting  on  F  street, 
north,  extending  in  depth  150  feet  to  an 
alley,  being  part  of  lot  No.  20  in  square 
No.  254,  leased  to  a  certain  Edward  Fen- 
nell, his  executor,  etc,  for  a  term  of  yean, 
renewable  from  time  to  time  forever,  re- 
serving the  quarterly  rent  of  $24  payable 
to  the  said  Blodget"  Several  other  like 
leases  are  mentioned,  and  this  avermsat 
follows:  "To  all  of  which  ground  rente  the 
said  Blodget  now  claims  title,  and  ia  la 
the  actual  receipt  thereof."  The  prmjir 
was  for  a  sale  of  the  property  thua 
tioned,  to  raise  the  balanee  due  to 


hv  indeDture  made  between  him  and  thai pAaVnixiV    ^'ttV&Aq^  answered,  admit[tM 
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ting  the  faeti  stated  in  the  lupplemental 
bill,  with  an  exception  not  now  material, 
and  stating  that  he  had  no  objection  to  a 
decree  as  prayed.  A  decree  was  made  accord- 
ingly, under  date  November  5,  1813,  and 
Washington  Boyd  was  appointed  trustee  to 
make  the  sale.  Some  years  later  he  made  a 
report  of  sale  in  writing,  and  afterwards 
represented  to  the  court  that  in  conse- 
quence of  ill  health  he  would  be  required 
to  leave  the  District  for  some  time,  and 
requested  the  court  to  appoint  some  other 
person  to  make  conveyances,  suggesting 
John  Davidson  for  this  purpose.  The  court 
appointed  Davidson  accordingly. 

By  indenture  dated  May  8,  1818,  David- 
son, as  such  trustee,  conveyed  to  Charles 
Olover,  in  consideration  of  $405U!(0,  "all 
the  interest,  claim,  and  right  of  the  said 
Samuel  Blodget"  in  certain  lots  sold  by 
Boyd  as  trustee,  pursuant  to  the  decree 
of  November  5,  1818,  and,  among  others, 
"part  of  lot  20,  in  square  254,  fronting  11 
feet,  11  inches  on  North  F  street,  leased 
to  Edward  Tennell  {§io)  for  ninety-nine 
years,  renewable  forever,  under  the  annual 
ground  rent  of  $24." 

This  completes  the  recital  of  the  pro- 
ceedings in  the  chancery  suit  of  Robert 
8.  Blckley  against  Samuel  Blodget  and 
others,  and  of  the  sales  and  conveyances 
made  pursuant  to  the  decrees  therein,  so 
far  as  they  pertain  to  the  interest  of  Blod- 
get in  the  land  now  in  controversy.  We 
proceed  to  a  statement  of  the  subsequent 
transfers,  so  far  as  necessary  for  a  de- 
termination of  the  questions  presented. 

By  indenture  dated  May  1,  1813,  Bickley, 
in  consideration  of  $400,  conveyed  to  James 
Daugherty,  his  heirs  and  assigns,  "all  that 
part  of  lot  No.  20  in  square  No.  254, 
fronting  on  F  street  north,  20  feet,"  which 
was  leased  by  Blodget  to  Daugherty.  The 
deed  mentions  the  date  of  the  lease,  and 
recites  that  "all  the  estate,  interest  and 
claim  of  the  said  Samuel  Blodget  in  and 
64  7] to  the  said  part  *of  a  lot  and  premises 
was  afterwards  sold  and  conveyed  by  Daniel 
G.  Brent  as  trustee,  under  a  decree  of  the 
said  circuit  court  of  the  District  of  Golum* 
bia  for  the  coimty  of  Washington,  to  the 
said  Robert  S.  Bickley."  This  deed  con- 
tained a  covenant  of  general  warranty. 

Assuming  the  above-mentioned  deed  from 
Brent,  trustee,  and  others  to  Bickley  had 
the  effect  to  vest  in  Bickley  all  the  rever- 
sion that  was  in  Blodget,  subject  to  the 
Daugherty  lease,  this  deed  from  Bickley 
to  Daugherty  brought  about  a  merger  of 
tile  leasehold  and  the  reversion. 

By  mesne  conveyances,  all  of  Daugherty's 
interest  came  to  be  vested  in  one  Boijamin 
F.  Isherwood  in  the  year  1852. 

As  already  pointed  out,  the  ground  rents 
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under  the  Frethy  lease  were  conveyed  by 
Brent,  trustee,  and  Thomas  Peter,  by  deed 
dated  January  15,  1807,  to  Robert  F.  Howe. 
It  appears  that  Frethy  had  assigned  his 
lease  to  one  Frederick  Bets,  by  recorded 
deed  dated  September  10,  1801;  Frederick 
Bets  assigned  it  to  George  Betz  by  re- 
corded deed  of  January  24,  1803;  and 
George  Bets  assigned  it  to  John  Thorp  by 
recorded  deed  of  February  15,  1804.  Each 
of  these  instruments  transferred  all  right 
and  interest  of  the  assignor  in  the  land,  de- 
scribing it  by  measurements  and  abuttals, 
and  referring  to  the  lease  thereof  made  by 
Blodget  to  Frethy  for  "ninety-nine  years, 
renewable  forever." 

It  is  admitted  that  William  Dowling 
probably  succeeded  to  the  ownership  of  this 
leasehold  by  an  unrecorded  assignment  of 
Thorp's  interest.  Dowling  claimed  in  a 
deed  made  by  him  to  Robert  F.  Howe,  pres- 
ently to  be  mentioned,  that  he  was  the 
owner  of  the  leasehold  interest. 

In  1830  the  corporation  of  the  eity  of 
Washington  made  a  tax  deed  to  Dowling 
for  "part  of  lot  20  and  the  improvements 
in  square  254"  for  unpaid  taxes  assessed 
against  it  "as  the  property  and  in  the  name 
of  Robert  F.  Howe,"  for  the  years  1819  to 
1824,  inclusive.  Dowling,  *by  a  deed[648 
made  in  1831,  reciting  this  tax  title,  con- 
veyed to  Howe  and  his  heirs  "all  the  right, 
title,  interest,  and  estate  of  him,  the  said 
William  Dowling/'  in  the  part  of  the  lot 
conveyed  to  him  by  the  tax  deed,  "except 
the  leasehold  right  belonging  to  him  in  the 
same,"  the  deed  declaring  it  to  be  the  in- 
tention of  the  parties  "that  the  said  Will- 
iam is  not  to  surrender  his  leasehold  inter- 
est in  the  said  part  of  lot  and  premises." 
Robert  F.  Howe,  by  his  will,  dated  in  1830, 
authorized  his  executors  to  sell  all  his 
estate  for  the  purpose  of  paying  certain 
legacies,  and  thereafter  his  executors,  by 
deed  dated  in  1835,  conveyed  this  plot  to 
William  Dowling,  the  deed  reciting  that 
Robert  F.  Howe  "held  under  a  deed  of  con- 
veyance to  him  from  Daniel  G.  Brent,  trua* 
tee,  and  Thomas  Peter,  made  the  15th  day 
of  January,  in  the  year  of  our  Lord  1807," 
and  that  at  the  time  of  the  making  of  that 
deed  the  property  "was  subject  to  a  lease 
for  ninety -nine  years,  renewable  forevary** 
as  will  appear  "by  reference  to  an  inden- 
ture of  lease  dated  April  4th,  1801,  and  re- 
corded," etc. 

Under  the  will  of  William  Dowling,  and 
by  mesne  conveyances  thereafter,  whatever 
estate  Dowling  had  in  this  parcel  becama 
vested  in  Benjamin  F.  Isherwood  in  tha 
year  1865. 

As  already  pointed  out,  the  ground  rents 
of  the  Fennell  lease — ^for  the  word  TeimM 
in  the  deed  is  oto^VoeiX^  % 
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vested  in  Charles  Glover;  but  that  deed 
likewise  included  ''all  the  interest,  claim, 
and  right"  of  Blodget  in  that  part  of  lot 
20  that  was  covered  by  the  Fennell  lease; 
thus  evidently  conveying  the  reversion. 
Ths  bill  avers  that  this  part  of  lot  20 
was  conveyed  by  Abraham  Bradley's  heirs  to 
Benjamin  F.  Isherwood  in  1852.  It  does 
not  appear  when  or  how  (if  at  all)  Fen- 
nell's  leasehold  became  merged  in  the  re- 
version. Nor  does  it  seem  to  be  material, 
for  if  not  merged,  it  lapsed  on  the  expira- 
tion of  the  ninety-nine  year  term  and  fail- 
64t]are  to  renew,  and  this  ^before  the  eject- 
ment suit  was  commenced.  Respecting  this 
parcel,  the  contention  of  appellant  is,  that 
the  bill  of  complaint  of  the  appellees  shows 
no  reason  for  equitable  relief,  because,  if 
they  havs  the  title  they  claim  to  have,  it  is 
a  sufDeient  title  to  constitute  a  good  de- 
fense to  an  action  at  law. 

Whatever  interests  Benjamin  F.  Isher- 
wood may  have  acquired  by  the  above- 
mentioned  conveyances  in  the  several  por- 
tions of  lot  20  admittedly  became  vested  in 
Caleb  C.  Willard,  the  devisor  of  the  ap- 
pellees, in  or  about  the  year  1882. 

On  the  other  hand,  whatever  reversionary 
rights  (if  any)  remained  in  Samuel  Blod- 
get have  admittedly  become  vested  in  the 
appellant. 

The  bill  of  complaint  herein  avers  that 
the  defendant,  now  appellant,  claims  to  be 
the  assignee  of  the  heirs  at  law  of  Blod- 
get; and  that  he  claims  that  after  the 
execution  of  the  leases  there  remained  in 
Blodget  and  his  heirs  a  reversion  in  fee 
in  lot  20;  that  only  a  rent  charge  passed 
under  the  proceedings  in  Bickley  v.  Blod- 
get; that  as  the  leases  have  expired  without 
purchase  or  renewal  by  the  lessees,  the  re- 
version has  come  into  possession,  and  that 
therefore,  as  plaintiff  in  ejectment,  he  has 
the  right  to  recover  possession  and  title  in 
fee  simple. 

These  contentions  are  in  fact  made  here 
in  behalf  of  the  appellant  with  respect  to 
•o  much  of  lot  20  as  was  leased  to  Daugh- 
•rty  and  to  Frethy  respectively. 

As  to  the  Fennell  lot,  it  is  insisted  that 
by  the  very  language  of  the  supplemental 
bill  in  the  Bickley  suit,  and  the  decree  for 
sale  made  pursuant  to  it,  and  the  terms 
of  the  deed  made  by  Davidson,  trustee, 
thereunder,  the  purchaser  acquired  a  legal 
title  to  the  reversion,  and  not  merely  to 
the  ground  rents;  and  that  therefore  on 
the  tiieory  that  the  averments  of  the  bill 
are  true,  the  appellees  have  an  absolute 
fee-simple  title  to  the  Fennell  lot,  such  as 
to  constitute  a  plain,  adequate,  and  eom- 
550]plete  defense  *to  the  ejectment  suit. 
And  it  i$  pointed  out  that  under  the  local 
prmetiee  (D.  0.  Code,  ||  003,  1000,  I.U 
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Stat,  at  L.  1348,  1340,  ohap.  854])  defend* 
ants  may  separately  defend  to  that 
parcel. 

The  question  for  decision,  therefore^  ii 
whether  the  appellees  have  a  good  Utlo  aa 
against  the  appellant;  and,  if  so^  wbothsr 
the  nature  of  their  title  is  sueh  aa  to  tcb- 
der  it  unavailable  at  law,  and  to  raqniio 
the  intervention  of  a  court  of  eqoitj  lor 
their  relief  against  appellant's  daima. 

It  is  suggested,  rather  than  urged,  aa  a 
ground  of  equitable  jurisdiction,  thai  be- 
cause Blodget  never  received  a  deed  of 
conveyance  from  the  commissicmers  for  M 
20  in  square  254,  his  title  was  never  more 
than  an  equitable  title;  and  that  since  both 
parties  claim  under  him,  the  controveny 
is  a  matter  proper  for  the  cognisance  of  a 
court  of  equity,  whatever  be  the  gronnia 
of  controversy  as  between  the  partiea.  We 
doubt  whether  this  view  is  tenable.  Thefs 
is  no  question  that  Blodget,  and  thoas 
claiming  under  him,  have  openly  asserted 
title  to  the  property,  at  least  from  tha 
year  1801  down  to  the  present  time;  aai 
while  the  bill  herein  contains  no  averments 
respecting  possession,  it  may  be  aaanmel 
that,  for  a  long  time,  at  leaat,  poesessioo 
has  followed  the  title.  Assuming  Blodget 
and  those  inheriting  from  him,  and  under 
whom  appellant  claims,  were  equitably  en- 
titled to  the  reversion,  subject  only  to  the 
ninety-nine  year  terma,  any  poaseaaion  of 
the  lessees  has  been,  as  againat  the  outaida 
world,  the  possession  of  the  appellant  and 
his  predecessors  in  title.  Therefore  it  la 
more  than  probable  that  any  iQgal  titia  ra* 
maining  in  the  commissioners  has  become 
barred  by  long  possession.  Besides,  it  might» 
perhaps,  after  one  hundred  and  twentj 
years,  be  presumed  at  law,  aa  well  aa  im 
equity,  that  the  commiasioners  had  mads 
a  deed  or  deeds  to  Blodget  that  had  sinca 
been  lost.  And,  since  both  parties  to  ths 
present  controversy  claim  under  Blodget, 
and  would  probably  in  an  action  of  eject* 
ment  be  required  to  trace  title  no  further 
back  than  the  common  source,  it  is  better^ 
we  think,  to  lay  aside  for  ^present  pur-[65t 
poses  the  theory  that  the  equitable  jurii^ 
diction  in  this  action  can  be  aupported  upon 
the  ground  that  Blodget  derived  only  sa 
equitable  title  from  tha  commissioners. 

This  brings  us  to  the  real  controversy, 
which  is  the  effect  of  the  proceedings  and 
decree  in  the  Bickley  suit,  and  the  deeda 
made  thereunder  by  Brent,  trustee,  to  tha 
purchasers  of  tha  "ground  rents." 

For  present  purposes,  we  may  accede  ta 
the  contention  of  appellant  that  the  bill 
of  complaint  herein  shows,  with  respect  to 
the  parcel  that  was  covered  by  the  Feanall 
lease,  the  title  to  which  passed  under  tha 
au^^XemctAai  bUl  and  decree  in  the  Biekl«|f 
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fuit,  that  the  effect  of  the  proceedings,  and 
the  language  of  the  decree,  and  of  the  deed 
made  by  Davidson,  trustee,  thereunder,  was 
such  as  to  pass  to  the  purchaser  a  legal 
title  to  the  rerersion. 

Assuming  this,  however,  it  does  not  fol- 
low that  the  appellees,  if  they  have  the 
equitable  ae  well  ae  the  legal  title  to  the 
Fetmell  parcel,  and  if,  at  the  same  time, 
they  have  the  equitable  but  not  the  legal 
title  to  the  Daugherty  and  Frethy  parcels, 
may  not  properly  invoke  the  aid  of  equity 
against  the  ejectment  suit.  If  the  appel- 
lant had  limited  his  action  at  law  to  the 
Fennell  parcel,  his  contention  that  if  the 
Willard  title  to  that  parcel  is  good  at  all, 
it  is  as  good  at  law  as  in  equity,  and 
therefore  available  as  a  defense  in  the  eject- 
ment suit,  would  demand  consideration. 

But  appellant  brought  the  action  of 
ejectment  for  an  entire  lot  made  up  of 
three  parcels,  of  which  the  Fennell  plot 
lies  between  the  other  two.  The  appellees, 
if  driven  to  invoke  the  aid  of  equity  against 
that  action  because  they  had  an  equitable, 
and  not  a  legal,  title  to  the  Daugherty  and 
Frethy  parcels,  were  fairly  entitled  to  bring 
the  entire  controversy  into  the  court  of 
equity,  so  that  it  might  be  adjudicated  in 
a  single  suit. 

A  court  of  equity  ought  to  do  justice 
completely,  and  not  by  halves.  Decker  ▼. 
662]Ca8key,  1  N.  J.  Eq.  427,  433;  *  Wil- 
liams V.  Winans,  22  N.  J.  Eq.  673,  577; 
Knight  V.  Knight,  2  Eq.  CSas.  Abr.  169,  pL 
25,  3  P.  Wms.  331 ;  Story,  Eq.  PL  §§  72,  174. 

One  of  the  duties  of  such  a  court  is  to 
prevent  a  multiplicity  of  suits,  and  to  this 
end  a  court  of  equity,  if  obliged  to  take 
cognizance  of  a  cause  for  any  purpose,  will 
ordinarily  retain  it  for  all  purposes,  even 
though  this  requires  it  to  determine  purely 
legal  rights  that  otherwise  would  not  be 
within  the  range  of  its  authority.  Oelrichs 
V.  Spain  (Oelrichs  v.  Williams)  15  Wall. 
211,  228,  21  L.  ed.  43,  44 ;  Holland  v.  Chal- 
len,  110  U.  8.  15,  28  L.  ed.  52,  3  Sup.  Ct. 
Rep.  405 ;  Reynes  v.  Dumont,  130  U.  S.  354, 
395,  82  L.  ed.  934,  945,  9  Sup.  Ct.  Rep. 
486;  Kilbourn  v.  Sunderland,  130  U.  8. 
505,  514,  32  L.  ed.  1005,  1008,  9  Sup.  Ct 
Rep.  594;  Gormley  v.  Clark,  134  U.  8.  338, 
849,  88  L.  ed.  909,  914,  10  Sup.  Ct.  Rep. 
554.  And  since  there  is  no  question  that 
the  equitable  title  of  appellees  to  the  Fen- 
nell lot  is  good,  if  their  equitable  title  to 
the  Daugherty  and  Frethy  lots  is  good,  we 
may  proceed  at  once  to  the  question  of  the 
eifeet  of  the  proceedings  and  decree  in  the 
Bieklcy  suit,  and  the  deeds  made  there- 
undaTi  as  bearing  upon  these  two  lots. 

In  strictness  of  law,  the  deeds  made  by 
Brent,  trustee,  purporting  to  convey  the 
"gnrand  rents"  on  the  Daugherty  and 
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Frethy  leases,  eannot  be  deemed  to  have 
included  the  reversion.  The  rule  at  law  is, 
that  by  a  grant  of  the  reversion,  the  rent 
reserved  will  pass;,  but  that  by  a  grant  of 
the  rent,  the  reversion  will  not  pass.  'The 
incident,  accessary,  appendant,  and  regard- 
ant, shall  in  most  cases  pass  by  the  grant 
of  the  principal,  without  the  words  oum 
pertinentOe,  but  not  4  oonverao;  for  the 
principal  doth  not  pass  by  the  grant  of  the 
incident,  etc.  Acceeaorium  non  duoit,  eed 
sequitur,  euum  principale'*  1  Shep.  Touch* 
89.  And  see  1  Co.  Litt.  152a;  Broom,  L^gal 
Maxims,  7th  ed.  491,  493. 

The  contention  of  appellant  is  that  the 
term  "ground  rents,"  as  employed  in  the 
decree  of  the  court  in  the  case  of  Bickley 
V.  Blodget,  has  a  plain  and  clear  meanings 
ascertainable  without  recourse  to  outside 
evidence;  and  it  is  insisted  that  the  rents 
referred  to  were  limited  to  the  *terms[56S 
of  ninety-nine  years,  because  the  only  rents 
mentioned  in  the  leases  are  the  annual 
rents  reserved  by  Blodget  in  each  demise, 
to  be  paid  during  the  respective  terms  of 
ninety-nine  years,  and  which  therefore 
would  cease  with  the  expiration  of  the 
term. 

The  argument  elaborates  the  legal  status 
of  the  lessor  and  lessee  under  the  leases. 
It  is  said  that  the  import  of  the  contract 
is  plain;  that  a  lease  for  a  specific  and 
definite  term  of  ninety -nine  years,  and  no 
longer,  was  created;  and  that  an  option 
was  given  in  connection  therewith  to  the 
respective  lessees  and  their  successors  in  in- 
terest for  other  and  further  terms  of  similar 
duration,  and  also  an  option  for  the  purchase 
of  the  demised  premises  during  the  terms 
created  or  any  future  term.  And  it  is  in- 
sisted that  the  leases  extended  only  until  the 
expiration  of  their  respective  terms,  and  did 
not,  proprio  vigore,  extend  or  continue  sueh 
terms  for  a  definite  or  indefinite  period; 
that  the  options  made  the  existence  of  new 
leases  in  the  future  possible,  but  not  cer- 
tain; that  the  creation  of  future  leases  de- 
pended wholly  on  the  exercise  of  the  privi- 
lege of  a  renewal  by  each  lessee  or  his  suc- 
cessor in  interest;  and  that  the  privilege 
not  having  been  exercised  in  either  in- 
stance, all  rights  of  the  lessees  expired  at 
the  end  of  ninety-nine  years. 

All  this  may  be  assumed,  as  matter  of 
law,  without  advancing  us  far  towards  the 
solution  of  the  real  question  presented.  If 
the  appellant  is  entitled  to  the  reversion, 
the  question  whether  the  appellees  or  their 
predecessors  in  title  have  lost  the  right  of 
renewal  or  purchase  by  failure  to  SKeroiie 
the  option,  and  whether  equity  will  relieirs 
them  by  decreeing  a  renewal  on  proper 
terms,  may  require  consideration. 

But  tbo  qpiestion  muat  fiTiX  ^  vDaB«%K^ 
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whether,  in  the  tight  of  equity,  the  appel- 
lant is  entitled  to  the  reversion.  The  ap- 
pellees, hesides  showing  a  title  to  the  lease- 
hold interests  of  Daugherty  and  Frethy, 
5541respectiyely  claim  *to  have  acquired 
also  the  reversion  in  fee  that  remained  in 
Blodget;  and  this  they  claim  under  the  de- 
cree in  the  Bickley  suit,  and  the  deeds  made 
thereunder,  in  which  the  interest  was  de- 
nominated "ground  rents."  Now,  while  we 
cannot  say  that  this  term  is  the  recognized 
equivalent  of  any  legal  estate  in  lands,  it 
is  clear  that  as  a  descriptive  term  it  has 
and  had,  at  the  time  of  the  proceedings 
under  consideration,  some  recognized  mean- 
ing that  may  be  resorted  to  as  evidence  of 
the  intent  of  the  parties,  and  from  which 
may  be  determined  what  effect  ought  in 
equity  to  be  given  to  the  proceedings  and 
decree  in  the  Bickley  suit. 

In  Boeley  v.  Wyatt  (1852)  14  How.  300, 
896,  14  L.  ed.  468,  470,  this  court  (by  Mr. 
Chief  Justice  Tan^y)  said,  with  respect  to 
a  somewhat  similar  lease  made  by  a  resi- 
dent of  the  city  of  Baltimore  for  lands  in 
Baltimore  county: 

"In  the  case  before  us,  the  interest  which 
the  testator  had  in  this  land  at  the  time 
of  making  his  will  was  converted  into 
money  by  his  contract  with  Armstrong.  It 
was  a  sale  and  an  agreement  to  convey  his 
whole  interest  in  the  land.  It  is  therefore 
unlike  the  case  of  a  lease  for  years,  or  of 
ninety-nine  years,  renewable  forever,  in 
which  the  lessor  retains  the  reversion,  and 
does  not  bind  himself  to  convey  it  on  any 
terms  to  the  lessee.  The  form  of  the  con- 
tract adopted  in  this  instance,  between 
the  testator  and  Armstrong,  is  in  familiar 
use  in  the  sale  of  lands  in  the  city  of 
Baltimore  and  the  adjacent  country.  It 
has  nearly,  if  not  altogether,  superseded 
the  old  forms  of  contract  where  the  vendor 
conveyed  the  lands  and  took  a  mortgage 
to  secure  the  payment  of  the  purchase 
money,  or  gave  his  bond  for  the  convey- 
ance and  retained  the  legal  title  in  him- 
self until  the  purchase  money  was  paid. 
And  it  has  taken  the  place  of  these  forms 
of  contract  because  it  is  far  more  conven- 
ient both  to  the  seller  and  the  purchaser. 
For  it  enables  the  vendee  to  postpone  the 
payment  of  a  large  portion  of  the  pur- 
656]chase  money  *until  he  finds  it  entirely 
convenient  to  pay  it;  and  at  the  same  time 
it  is  more  advantageous  to  the  vendor,  as 'it 
gives  him  a  better  security  for  the  punc- 
tual payment  of  the  interest;  and  while  an 
extended  credit  is  given  to  the  vendee,  it 
is  to  the  vendor  a  sale  for  cash.  For  if  his 
ground  rent  is  well  secured,  he  can  at  any 
time  sell  it  in  the  market,  for  the  balance 
oi  the  purchase  money  left  in  the  hands  of 
the  vendee.  It  will  be  obaerved  that  ih« 
MMM$ 


rent  reserved  is  precisely  the  interest  oa 
the  amount  of  the  purchase  money  remain- 
ing unpaid." 

That  leases  for  ninety-nine  yean»  ra- 
newable  forever,  were  common  in  Maryland, 
and  therefore  presumably  well  nndentood 
in  Washington  at  the  time  of  the  Biekley 
foreclosure,  appears  from  Banks  v.  Haakie 
(1876)  45  Md.  207,  213,  217;  Myers  v. 
Silljacks  (1882)  58  Md.  310,  330;  Ogle  v. 
Reynolds  (1801)  75  Md.  145,  150,  23  Aa 
137;  Jones  v.  Rose,  06  Md.  483,  484,  54 
Atl.  60.  It  is  contended  that  these  cases, 
and  especially  Banks  v.  Haskie,  show  a 
departure  from  the  principles  that  ancient^ 
ly  obtained  in  that  State,  and  that  the 
contracts  between  Blodget  and  his  lessees 
were  made  in  view  of  the  law  as  under* 
stood  in  the  year  1801.  We  need  not  stop 
to  discuss  this,  because  we  are  dealing  with 
the  term  "ground  rents,"  not  as  a  term 
of  law,  but  as  a  term  of  description,  and 
we  cite  the  Maryland  cases  as  historical 
authorities,  irrespective  of  their  authority 
as  law. 

The  contention  of  the  appellant  that  the 
term  ground  retUa,  as  used  in  the  proceed- 
ings and  deeds  in  question,  imported  only 
the  rents  that  were  to  accrue  during  the 
residue  of  the  ninety-nine  year  terms  of 
the  Daugherty  and  Frethy  leases,  respec- 
tively, will  not  bear  analysis. 

In  the  first  place,  it  was  of  the  essenee 
of  both  leases  that  the  terms  were  'Ninety- 
nine  years,  rcnetcahle  forever,"  The  rent 
was  to  be  the  same  for  the  extended  terms 
as  for  the  initial  term  of  ninety-nine  years. 
It  certainly  cannot  have  been  within  the 
contemplation  of  *the  parties  that  the[6ft8 
lessee  or  his  assigns  would  not  find  it  ad- 
vantageous to  renew  at  the  end  of  ninefy- 
nine  years.  The  lessees  were  required  to  put 
substantial  buildings  upon  the  lots.  And 
all  the  circumstances  show  that  the  parties 
contemplated  that  long  before  the  expira- 
tion of  the  lease,  the  lands  demised  would 
be  in  the  midst  of  a  real,  and  not  a  "paper," 
city. 

Moreover,  the  theory  that  it  was  intend- 
ed to  separate  the  right  to  the  rentals  un- 
til the  year  1000  from  the  right  to  those 
that  would  accrue  under  renewals  of  the 
term,  presupposes  that  the  parties  intended 
to  separate  the  ground  rents  from  the  re- 
version. But  such  a  separation  is  hardly 
conceivable.  The  only  real  seentity  that 
the  lessor  had  for  the  payment  of  the  rents 
was  the  right  reserved  to  him  to  enter  and 
repossess  the  land  until  the  arrearages  were 
paid,  6t  to  terminate  the  lease  should  thqr 
not  be  paid.  It  is  obvious  that  if  the  ownar 
of  the  ground  rents  had  no  right  to  the  es- 
tate upon  the  termination  of  the  lease,  his 
%ct\oii  va  terminating  it  'sronld  benaflt  aoi 
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hiauelf,  Imt  the  owner  of  the  rerereion.  In 
•hort,  this  view  would  leave  the  paTmente  to 
accrue  during  the  residue  of  the  ninety-nine 
yeare,  no  longer  entitled  to  be  designated 
as  "ground  rents."  They  would  in  effect 
stand  as  ordinary  choses  in  action,  rest- 
ing for  security  upon  the  personal  respon- 
sibility of  the  lessees,  or  their  assignees  in 
possession;  subject  to  be  rendered  value- 
less by  the  insolvency  of  the  lessee,  or  per- 
haps defeated,  so  far  as  the  assignee's  lia- 
bility was  concerned,  by  an  assignment  to 
a  pauper.  Valliant  v.  Dodemede,  2  Atk. 
646;  Lekeux  v.  Nash,  2  Strange,  1221. 

Nor  is  it  reasonable  to  suppose  that  the 
parties  intended  to  reserve  in  Blodget  any 
estate  in  the  lands,  present  or  future.  We 
say  the  parties,  because  in  equity  the  de- 
cree, and  the  deed  made  thereunder,  must, 
we  think,  be  deemed  to  be  the  act  of  Blod- 
get as  well  as  of  Bickley  and  the  other 
parties  to  the  cause. 

667]  *The  action  was  not,  as  it  has  been 
termed  by  counsel,  a  "creditor's  suit."  It 
was  a  foreclosure  suit,  brought  to  enforce 
the  mortgage  that  Blodget  had  given  for  the 
purpose  of  securing  to  the  fortunate  hold- 
ers of  winning  tickets  in  his  much  adver- 
tised lottery  the  prizes  he  had  promised 
them.  That  all  of  Blodget's  interest  in  the 
lands  was  pledged  under  the  mortgage  has 
already  been  stated;  that  he  recognized  his 
equitable  obligation  is  evident  from  the 
record.  In  the  common-law  action  brought 
by  Bickley  against  him  in  Philadelphia,  he 
agreed  that  the  jury  might  act  as  arbitra- 
tors not  only  with  respect  to  the  amount  of 
money  due  from  him  to  Bickley,  but  with 
respect  to  enforcing  the  award  upon  his 
lands  in  the  District  of  Columbia.  When 
the  foreclosure  suit  was  commenced,  he 
aided  it  by  admissions,  consents,  and  stipu- 
lations, showing  himself  in  every  way  will- 
ing to  forward  the  object  aimed  at  by  Bick- 
ley; namely,  to  subject  the  mortgaged  prop- 
erty to  the  performance  of  his  obligations 
arising  out  of  the  lottery  scheme. 

It  was  clearly  the  purpose  to  sell  all  the 
beneficial  interest  that  Blodget  had  in  the 
several  plots  in  question,  subject  to  the 
leases.  This  reserved  interest  was  denomi- 
nated "ground  rents"  (using  a  phrase  evi- 
dently in  popular  use)  without  distinction 
as  to  their  duration,  and  therefore  pre- 
sumably meaning  that  they  should  be  per- 
petual, as  well  as  the  leases  under  which 
they  were  derived;  but  subject,  of  course, 
to  commutation  by  the  exercise  of  the  les- 
see's option  of  purchase  at  an  amount  of 
which  the  annual  rental  was  the  equivalent 
of  8  per  centum. 

The  proceedings  in  the  Bickley-Blodget 
•nit  show  beyond  cavil  or  question  that  it 
was  the  purpose  not  only  of  the  parties  to 
67  L.  ed. 


the  action,  but  of  the  court,  that  all  of 
Blodget's  right,  title,  and  interest  in  lot  20 
should  be  sold  towards  paying  the  debt  he 
owed  to  the  complainant.  The  reserva- 
tion of  any  intereeit  in  Blodget  was 
inconsistent  with  *the  very  object  of[668 
the  suit.  The  reversion  would  be  practical- 
ly valueless  for  approximately  ninety  years; 
its  then  present  purchase-value  would  be 
altogether  insignificant.  A  purpose  to  re- 
serve it  in  Blodget  is  not  supposable.  If 
it  had  been  thought  of  as  a  substantial 
interest,  separate  from  that  described  as 
"ground  rents,"  it  would  have  been  men- 
tioned, as  it  was  mentioned,  and  in  terms 
included,  in  the  decree  made  on  the  supple- 
mental bill.  In  no  event  would  Blodget 
have  been  permitted  to  retain  it. 

Nor  is  there  any  room  to  doubt  that 
bidders  at  the  sale,  including  the  success- 
ful bidders  who  became  the  purchasers,  sup- 
posed that  in  buying  the  "ground  rents" 
they  were  buying  an  investment  security 
representing  the  substantial  fruits,  and  the 
entire  fruits,  of  ownership  reserved  by 
Blodget  on  the  leases;  and  not  for  mere 
terms  of  ninety -nine  years,  but  for  such 
terms  "reneioable  forever."  That  the  inter- 
est of  Blodget  sold  for  its  fair  market  value 
is  beyond  question,  for  otherwise  the  court 
would  not  have  confirmed  the  sales. 

After  the  sales  were  confirmed,  only  two 
things  remained  to  be  done  in  order  to 
carry  the  decree  of  the  court  into  effect 
so  far  as  concerned  the  passing  of  title. 
One  was — ^"the  payment  of  the  whole  pur- 
chase money  for  the  respective  parts  of 
the  said  property  so  sold;"  the  other  was 
that  "the  said  trustee-  by  a  deed  or  deeds 
good  and  operative  in  law,  to  be  acknowl- 
edged, etc.,  shall  give,  grant,  bargain  and 
sell,  release  and  confirm  to  the  respective 
purchasers  and  their  heirs  respectively"  the 
property  sold;  with  Peter  and  Munroe  join- 
ing, in  order  to  make  sure  that  no  l^gal 
title  should  remain  outstanding. 

Hiere  is  no  doubt  that  the  purchase  price 
was  paid;  indeed,  one  of  the  purchasers  in 
question  was  Bickley,  the  complainant,  for 
whose  benefit  the  sale  was  made.  Suoh 
payment  being  made,  the  purchasers  at 
once  became  the  owners,  in  equity,  of  the 
reversionary  interest  of  *Blodget.  But[66t 
the  decree  entitled  them  to  the  legal  title. 

And  deeds  of  conv^ance  were  made  in 
order  to  carry  out  the  decree.  But  one 
thing  was  lacking;  the  deeds  were  mot 
"good  and  operative  in  law,"  because,  al- 
though they  described  well  enough  aceord- 
ing  to  the  common  intent  what  was  intend- 
ed to  be  conveyed,  they  did  not  define  it 
according  to  the  legal  formula.  And  so  the 
form  of  the  deeds  was  undoubtedly  defect- 
ive.    This,  upon  aiV  \}bA  «HW«&sft^ 


SM-Ml                   SUPREME  COURT  OF  THE  UNITGD  BTATXS.  On.  Tmut, 

mistake,  pare  And  aimple.    And  it  was  the  restrsin  him,  and  those  claitniBg  uader  hli^ 

mistake   of  a  publie   officer.     To   aay   that  from  proaecutiiig  an  action  of  ejectment,  «r 

whoi  aueh  a  mistake  occurs  in  carrying  out  ithemiBc    asserting    title    to    tbuse    plots. 

the  decree  of  a  court  of  equitf, — a   court  And,  with  respect  to  the  Fenneil  plot,  the 

poaaeased  of  full  Jurisdiction  over  the  sub-  lame  result  follows,  for  reasona  abOTs  girta, 

jest-matter   and    all    the   parties, — harmful  Llthough  appellees'  title,  beside*  being  good 

eonaeqaoncea    shall    be    permitUd    to    fall  in  equitj  as  against  that  of  the  appellant, 

upon  the  purchasers  who,  in  reliance  upon  is   also  good   at   law,   and   therefore   might 
the  apparent  r^ularity  of  the  proceedings, 
hare  paid  the  purchase  money  to  the  officer 
of  tiie  eourt  in  the  belief  that  they  would 

get  as  good  a  title  as  the  court  could  give  Leave  granted  on  June  16,   1P13,  to  pr*- 

them,  and  as  good  as  the  court  could   re-  sent  a  petition  for  rehearing  witfaJD  siitf 

quir«  any  of  the   parties  before  it  to  give  lays  on  motion  of  Mr.  miliam  B.  Ambroaa, 

them, — would   be   nothing   less   than   a   re-  counsel  for  the  appellant. 
proacb  upon  the  administration  of  justice. 

The  equitable  principles  upon  which  our  

decision  must  turn  are  simple  and  funda- 

menUL    Equity  regards  that  as  done  which  .CHARLES  M.  CAMPBELL,  Appt.rill 

ought  to  be  done.     U  looks  to  the  true  ,_                   "^ ' 

intent    and   meaning,    rather   than    to   the  NORTHWEST     ECKINGTQN     IMPROVE- 

form.    It  relieves  against  the  consequences  MENT   COMPANY,   T.  Gushing   Daniel, 

of    accident  and   mistake,   as   well    as   of  and  Samuel  C.  Redman. 

fraud. 

In  Lytic  r.  Arkansas,  9  How.  814,  333,  (See  B.  C.  Reporter's  ed.  Hl-fiSI.) 
13  L.  ed.  153,  leo,  this  court  (by  Mr.  Jus- 
ties  McLean)  said:  "It  is  a  well-established  Partnership  —  what  conatltntea  —  4»- 
principle  that  where  an  individual  in  the  Teloplng  and  marketing  real  est«t«, 
prosecution  of  a  right  does  everything  1-  An  agreement  between  the  ownen  of 
which  the  law  requires  him  to  do,  and  he  ""improved  property  and  a  builder  and 
fails  to  attain  his  right  by  the  misconduct  manager  of  real  esUte  developments,  whw*- 
,  ,  .  .  ,r  — '  ..,  .  -,,  by,  IB  consideration  of  hi*  undertaking  to 
"J*^ tf-  '^-  ',  •'w-ir  ""^"'V  *''.:  '*"  T'"  Biv«  hi*  skiU  as  a  builder  and  his  finalJcial 
protect  him."  In  William*  v.  United  SUtes,  agsigtance  in  improving  and  marketing  the 
138  U.  8.  614,  517,  34  L.  ed.  1028,  1028,  property,  he  is  to  become  possessed  of  aa 
11  Sup.  Ct.  Rep.  467|  the  court  (by  Hr.  undivided  one-third  interest  in  said  prop- 
Justice  Brewer)  said:  "It  cannot  be  doubt-  erty,  constitute*  the  parties  in  effect  patt- 
6S0)ed  'that  inadvertence  and  mistake  are,  ners  in  respect  of  developing  and  marketing 
equally  with  fraud  4nd  wrong,  grounds  for  '■^^  property.  ,..  ,  , 
11.  -!■»_*  i  J  .  i-.i  l''^'"'  Other  easel,  see  PsrtnFrshlp,  I.  s.  Is 
judicial  interference  to  devest  a  title  ac-  Digest  Sup.  Ct.  IBOS.l 
quired  thereby.  This  is  equally  true  in  Evidence  —  to  ontwelgh  pleading, 
transaction*  between  individuals,  sjid  in  2.  A  sworn  answer  responsive  to  the  IhII 
those  between  the  government  and  its  pat-  ""»*  ^e  overcome  by  satisfactory  evidence 
entee.  If,  through  inadvertence  and  mis-  of  two  w.tn«.«»,  or  the  evidence  of  one  wit- 
,  ,  J  .  J..  .  ,  J  -  J  J  ness,  corroborated  by  circumstances  eauiva- 
take.  awTong  description  is  placed  in  a  deed  j^^j  (^  another. 

by  an  individual,  and  property  not  intended  [For  other  PSHea.  see  Evtdenea,  ZII.  g   1,  la 

to  be  conveyed  is  conveved,  can  there  be  nnv  ^'s"'  ^°f-  Ct-  "^'^.J 

doubt  of   the   jurisdiction    of    a   court   of  Evidence  -  to  overoome  wriUng  -  deed 

equity  to  interfere  and  restore  to  the  party  ?■"  ™°r'«»f"-        ^     .            ,    j     u.  i .. 

•t     /-*i        V  v   u                 ■  .     J  J   I  3.  To  justify  construing  a  deed  absolute 

the  title  which   he  never   intended  to   con-  ^^  .^  f^^       f^^^^  ^^^   ^  ,^,i^   „,, 

vey!      So   of    any    other    inadvertence   and  evidence  should  be  clear,   unequivocaC  aifl 

mistake,   vital   in   its   nature,   by    whicb    a  convincing. 

title  is  conveyed  when  it  ought  not  to  have  [For  nther  cases,  see  Brtdsnee,  ZII.  i,  1,  ta 

been  conveyed."     See  also  Morrison  v.  SUl-  "^'K"'  ^"P-  ".  1008.1 

naker,   104   U.  S.   213,   26  L.   ed.   741;   Ard  P*"norBhlp  -  accounting -wlvaiice* 

_    n  1   J         1SB   TT    o    Kii    KA1     »Q  I     .J  *■  *  partner  in  a  scheme  to  develop  and 

«.?«,::   a        n*    B      '.«V'  ^,   Ji  market  undeveloped  property  .hould,  on  an 

684.  526,   15  Bup.  Ct.  Rep.  406;   Duluth  k  ^..^ounting.   he   credited    with   whatever  be 

I.  Range  R.  Co.  v.  Roy,  173  U.  S.  687,  690,  has   fairly   and   properly   expended   for   the 

43  L.  ed.  820,  822,  10  Sup.  Ot.  Rep.  fi4S.  common  enterprise,  whether  the  particular 

In  OUT  opinion  the  averments  of  the  bill  expenditure  can  be  shown  to  have  material- 

herein,    admitted    by    the    demurrer,    show  ly  profited  the  enterprise  or  not,  where  tbe 

that,   with    respect    to   the   Uaugherty   and  partnership   agreement   provided   that   "ae- 

ifrethy  lots,  the  appellees  have  a  good  title  Ntrra.— As  to  what  constitutes  partnership 

la  equity,  but  not  at  law,  as  against  the  „  between  parties— see  note  to  Hechan  t. 

MppelUat,    and    tfaerefors    ua    entitled  ta  ^t,\vb\,\iiit,^'U  e&.\I.S.  836. 


lilt.  OAUPBXLL  T.  NOBTHWEffT  ECKINQTON  IMP.  00.  IBB,  MS 

count  ii  to  h*  taken  of  all  monejB  and  in-  Gckington       Ttnprovement       Company      to 

toreit  ha  baa  already  advanced  under  con-  Charles  M,  Campbell,  to  have  been  tntand- 

tracts  in  reUtlon  to  eaid  property,  already  ed  only  to  aecure  to  Campbell  hi*  ibar*  ot 

Dlceit  8np.  Ct.  1M8,]  derlakea  by  the  parties  to  the  action  for  tM 
derelopment  of  tbe  lands  described  In  tba 

[No.  2S1.1  deed.  The  decree  also  canceled  the  aeo- 
traeta  between  tbe  parties  reapecting  Um 
enterprise,  settled  an  account  between  tban, 
decreed  that  Campbell  should  pay  a  cer- 
tain sum  found  due  from  him  on  balanct, 

APPEAL  from  the  Court  of  Appeals  of  required    bim    to    reconrey    tbe    land,   and 

the  District  of  Columbia  to  review  a  granted  incidental   relief.     The  decree  thoa 

decree  which,  on  a  second  appeal,  afflnncil  affirmed  was  rendered  pursuant  to  the  man- 

a  decree  of  tbe  Supreme  Court  of  tbe  Dis-  date  of  the  court  of  appeals  upon  the  re- 

triet,  declaring  a  deed  absolute  on  ita  face  versal    of   a   former   decree   which   was    in 

to  be  given  as  security  merely,  and  can-  Campbell's  favor.    The  successive  decisions, 

eeling  certain  contracts,  and  settling  an  ac-  bo  far  as  reported,  are  to  be  found  in  SB 

count.      Reversed   and   remanded,   with   di-  App.    D.    0.    4S3;    38    Wash.    L.   Rep.   T0> 

rections  to  reinstate  tbe  Srat  decree  of  the  36  App.  D.  C.  140. 

Supreme  Court  ot  the  District,  and  to  pro-        The    present    appellant    aasails    the    da- 
eeed   to  an   accounting   in  accordance  with  cree   in   respect   of   its   main   featurea,   and 
tbe  opinion.  also  in  respect  of  the  principle  adopted  in 
See  same  case  below  on  first  appeal,  28  the    accounting.      A    somewhat    partienlar 
App.  D.  C.  483;  second  appeal,  30  App.  D.  recital  of  the  facta  in  eridenea,  with  the 
0.  149.  grounds   of   decision    in   the   courts   below. 
The  facts  are  stated  In  the  opinion.  seems  to  be  called  for. 
„     ■  ^     —.-                 J  .V                   J        In  the  year   IWK,  the  Eekington  Corn- 
Mr.  Jobn  RIdont  argued  the  eauae  and ...  '.     , ,  !.,.    ,,      ,  J* .    ,  V^ 

filed  a  brief  for  appellant:  P".""  "j*"  "^  'T   J  w  ^-'i"'*  °*  ?"* 

The   proof   in  this  record  fall,  far  short  lyng'"  a  suburb  of  Washmgton.  contwn- 

of     that     clear    and    convincing    Aarwter  ">?  -bout  10*  acres      The  appellee,  Daniel 

..,.,.  .   ,  I  ...  and  Redman  were  the  ownera  and  holdera 

which  thia  court  baa  always  so  wisely  in-      ,  ,.     „       „   ^.       ,     ,    .    ,.         ■■""=•■ 

...  '  'of  practically  all  the  stock  in  tbe  company, 

■  MtTsut-  ,.  mredunorto.,  13  U.  S.  "'  >^  »«"  ••?"««  "  ^  .'^".("t 

.      „     .       .    Q,  Redroui  vu   preaideDt,   and   Duiel,  MOM- 

\Z  ■  .  .  ■        -J  t*ry;    Daniel,   with   Redman'.   aaaeDt,    rap- 

l»  I.YO,  of  d^«>dut,  which  eui  »ny  b,  ,^  ,^^  ^^^^  ttin^icti.n.  out  of  S 

•nrcca,,  by  tl.  r.leT.nl  leatloon,  ol  two  ,j,  ,„n,„Teray  ariK..     Th.  praperty  wa. 

w,lnn.»,  or  by  alreng  oombotat.nj  oir-  „;^^,„^     ,',j    unprodurtii^    and    iU 

™^'    ,     •■  ,„,  ,,    _    .,,    „.  ,       .  ™iiie    problematical.     It   waa  enenmbarad 

V,g,l  ,.  Hopp.   10<  V.  S    .41,  M  L.  ed.  „„,  /j,^  „,  j,,j  ^    .  „„ 

L";  °';i".-,?'i^?,'^J  .0  V"":   ?,;■  S"'"  t"  ■«"'•  pr.ni.«.r,  not«  of  D^ 

?"'°l-  ""i:.\     \l^-  '?  }:         J^'  '•'.    "P™     "'i''     appn.aimal.lr    WOOO 

114,  e  Sup.  CI.  Hep.  1001,  LatU  .,  K.l-  „„  /        ,  ,^,  ™j  ^      w.r.  taar- 

?"VS "  ™;  "■!:■ '?  '■  "i,,"".'- '?  '•"•■  ■• "» •■"?  p-"  -'  "■•  y»°  "► 

Bi>p    CI.  Rep.  201i  Morruon  ».  Sb»'l«r.  '  |p>ii.t|„n.  tool,  place  between  Daniel  and 

Maokey,   IBO,    Dulany   t.   Roger.,   SO  Md.  k,j„„,  „  n/„,  i„j,  „j  Campbdl, 

"!■  ,   .  ,  ,  the   appellant,  on   the   other,  with   the   ob- 

Th.  eomplainant.  do  not  eome  into  court  j„,  „,  int„e,trng  Campbell,  who  waa  • 
with  clean  band^  Oourla  of  equity  do  not  builder  and  a  manager  of  real  eaUU  da- 
tolerate  .nth  conduct                      .,  „    .  rdopmenta    and    aa    a    reault    a    wrllt.. 

Twln-Lick  0,1  Co.  t,  Marburr,  «1  U.  S.  ,g„,ment    waa    made    betw«i.    tbam,    of 

517,  83  L.  ed.  3113,  3  Mor.  Min.  Rep.  0811.  ,j,„j  ^  following  U  a  copy, 

Hr.  Holmes  Conrad  submitted  tbe  cause 
for  appellees.  Washington,  D.  C,  March  18,  IQOS. 

Whereas  T.  C.  Daniel  and  S.  C.  Redman, 

Hr.  Justice  Pitney  delivered  the  opinion  of    Washington,    D.    C,    acting    for    them- 

ot  tbe  court;  selvea    and    the   Northwest    Eckington    Im- 

This  appeal  brings  under  review  a  decree  provement    Company,    of    the    District    sf 

of  tha  court  of  appeals  affirming  a  decree  Columbia,   a   corporation    incorporated   nn- 

of  the  supreme  court  ot  the  District  ot  Co-  der  the  laws  of  the  state  ot  Virginia,  ara 

lumbia  that  declared  a  deed  of  conveyance,  owners  ot  a  certain  tract  of  laud  tit  aavU^.'- 

abaolule  on  ila  face,  made  by  tbe  Northneat  weat  EckingUkn,  «a\ii«A  te  VtxtA  VrftKtvA. 
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and  taxes  fully  described  by  the  plats  and 
printed  matter  of  the  above  company,  con- 
sisting of  lOi  acres  more  or  less,  desire 
to  dispose  of  the  same,  they  hereby  agree 
Fith  C.  M.  Campbell,  of  Washington,  D. 
0.,  in  consideration  of  $1  in  hand  paid  by 
him,  and  other  valuable  consideration,  that 
if  he  will  organize  or  be  instrumental  in 
organizing  a  company,  even  with  the  assist- 
ance of  T.  C.  Daniel  or  others,  for  the  pur- 
chase of  said  ground,  and  give  the  neces- 
sary time  and  attention  to  that  end,  they 
agree,  in  case  his  plans  work  out  so  that 
they  accept  the  consideration  said  com- 
pany offers  for  said  ground,  to  give  him  a 
third  of  the  amount  they  receive,  whether 
of  money,  stock,  or  property,  and  that  in 
the  event  of  such  sale  or  disposition  of  said 
56 4] property  he  is  to  become  ^possessed  of 
an  undivided  one-third  interest  in  the  prop- 
erty. In  case  less  than  the  whole  tract 
is  sold,  then  said  Campbell  is  to  become 
possessed  of  an  undivided  one-third  interest 
in  the  amount  sold. 

[Northwest  Eckington  Improvement   Co. 
Seal.] 

T.  Gushing  Daniel.     [Seal.] 

Samuel  C.  Redman.    [Seal.] 

C.  M.  Campbell.         [Seal.] 

Approved  and  accepted. 

Northwest  Eckington  Improvement  Co. 

S.  C.  Redman,  Prest.    T.  C.  Daniel,  Sec. 

Pursuant  to  this  agreement,  Campbell 
caused  a  corporation  to  be  formed,  with 
the  title  of  "Washington  Sanitary  Dwellings 
Company,"  and  endeavored  to  sell  enough 
of  its  stock  to  provide  for  taking  over  the 
property  and  constructing  sanitary  dwell- 
ings thereon  for  workingmen  and  their 
families. 

Mrs.  Franz  was  pressing  for  money,  and, 
in  order  to  satisfy  her,  Campbell  agreed 
to  pay  her,  and  did  pay  her,  $600  on  ac- 
count of  the  amount  due  upon  the  deed  of 
trust,  and  at  the  same  time  a  memorandum 
was  signed,  of  which  the  following  is  a 
copy: 

Washington,  D.  C,  June  19th,  1902. 
Whereas    a    certain    agreement    was    en- 
tered   into,    March    13,    3902,    between    T. 
Cushing  Daniel,  S.  C.  Redman,  and  C.  M. 
Campbell,   which    agreement   was    accepted 
by  the  Northwest  Eckington  Improvement 
Company,    now    this   further   memorandum 
witnesseth:    That  the  company  which  said 
Campbell  agreed  to  organize,  as  stipulated 
in  said  agreement,  has  been   organized  to 
our  satisfaction;   that  the  deed  conveying 
said   property   to   said   company    has   been 
prepared  and  pro^erlj  executed,  and  that 
the  $600   which    said   Campbell   tMa   da^ 
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advances  to  meet  the  requirements  «f  tht 
holder  of  the  deed  of  trust  on  said  prop- 
erty is  done  upon  acceptance  of  the  above 
facts.  Said  transfer  will  be  made  upon 
the  terms  of  acceptance  noted  *in  the [6 €5 
minutes  of  the  Sanitary  Dwellings  Compaayy 
which  are  accepted.  Any  monieB  advamced 
by  said  Campbell  in  handling  the  property 
in  question  shall  be  returned  returned  !• 
him  out  of  first  sales. 

And  all  rights  of  said  CampbeU  under 
said  agreement  of  March  18,  1902,  ahall 
remain  unimpaired. 

[Seal.]  T.  C.  Daniel, 

[Seal.]  C.  M.  Campbell, 

Northwest  Eckington  Improvement 
Company, 

,  President.  T.  C.  Daniel,  See^. 


According  to  Campbell's  testimony,- 
disputed  so  far  as  we  have  observed, — ^the 
clause  italicized  was  inserted  by  Daniel  in 
his  own  handwriting  in  order  to  emphasise 
the  assurance  that  Campbell  was  to  have 
rights  prior  to  the  others  to  the  extent  of 
reimbursement  of  his  advances.  The  paper 
was  not  signed  by  Redman,  nor  formally 
by  the  company, — a  matter  that  is  of  no 
present  consequence  in  view  of  its  subse- 
quent recognition. 

Besides  the  $600  paid  to  Mre.  Frana, 
Campbell  paid  out  in  June  $122.91  for 
taxes  upon  the  property,  and  during  the 
spring  and  summer  incurred  expenses  ag- 
gregating $481.81  in  organizing  and  pro- 
moting the  Washington  Sanitary  Dwellings 
Company.  Daniel  himself,  called  as  a  wit- 
ness for  the  complainants,  testified  upon 
the  subject  as  follows:  "Mr.  Campbell 
worked  on  the  sale  of  stock  in  the  com- 
pany; employed  others  to  assist  him  in 
placing  the  stock,  but  after  finding  that 
he  could  not  make  it  a  success,  he  ad* 
mitted  the  same  to  me,  and  asked  whether 
something  could  not  be  done  to  save  the 
$1,000  that  he  had  spent  in  that  effort; 
we  then  agreed  to  abandon  the  Sanitary 
Dwellings  enterprise."  After  some  discus- 
sion the  parties,  under  date  of  October  23, 
1902,  entered  into  a  further  agreement  in 
writing  of  which  the  following  is  a  copy: 

Whereas  a  contract  was  entered  into 
March  13,  1902,  "between  T.  C.  Daniel[699 
and  S.  C.  Redman  and  the  Northwest  Eck- 
ington Improvement  Co.,  a  corporation,  and 
C.  M.  Campbell,  stipulating  for  the  services 
of  said  Campbell,  it  is  further  agreed,  while 
preserving  to  said  Campbell  any  rights  he 
may  have  under  said  contract,  aa  follows: 

1.  In  consideration  of  the  services  of 
said  Campbell  has  already  performed,  and 
for  the  purpose  of  securing  his  further 
a%TN\t«a  and  co-operation  in  the  handling 
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and  improYement  of  said  property,  it  is 
agreed  to  make  certain  extension  of  the 
provisions  of  said  contract. 

2.  It  is  now  decided  to  release  the  Sani- 
tary Dwellings  Company,  if  necessary,  from 
any  obligations  it  may  have  assumed  in 
in  regard  to  any  agreement  to  purchase 
said  property. 

8.  The  said  Daniel,  Redman,  and  the 
Northwest  Eckington  Improvement  Com- 
pany have  decided  to  improve  and  mar- 
ket said  property,  as  fast  as  may  be  possi- 
ble, by  building  houses  thereon. 

4.  To  this  end  thij  desire  to  utilize  the 
skill  of  said  Campbell  as  a  builder  and  his 
assistance  financially. 

5.  It  is  agreed  by  said  Daniel,  Redman, 
and  the  Northwest  Eckington  Improvement 
Company  to  employ  said  Campbell  as  a 
skilful  builder  in  the  erection  of  said 
houses,  he  to  take  charge  of  said  work,  with 
such  assistance  as  the  other  parties  to  this 
contract  may  be  able  to  furnish,  and  pur- 
sue such  work  industriously  and  with  all 
the  ability  and  skill  he  can  bring  to  the 
work. 

6.  In  the  borrowing  of  the  money  that 
may  be  needed  in  developing  said  enter- 
prise, he  is  to  use  his  credit  by  joining  the 
other  parties  to  this  contract  in  the  mak- 
ing or  indorsing  of  any  notes  that  may  be 
required  in  negotiating  the  necessary  loans 
for  the  making  of  said  improvements  and 
in  paying  off  the  loan  of  $32,000  now  due 
on  said  property.  In  doing  this,  account 
is  to  be  taken  of  all  moneys  and  interest 
he  has  already  advanced  under  contracts  in 
567]  'relation  to  said  property  already  en- 
tered into  between  the  parties  hereto.  And 
any  sums  advanced  or  to  be  advanced  by  any 
of  said  parties  for  the  same  purpose  under 
said  agreements  is  likewise  to  be  accounted 
for. 

7.  It  is  proposed  to  erect  at  once  five 
houses  on  said  property,  and  follow  them 
with  others  as  soon  as  such  a  course  is 
warranted  by  the  results  and  approved 
by  the  judgment  of  the  parties  to  this 
agreement,  said  Campbell  to  industriously 
push  said  improvements  with  his  best  skill 
and  ability,  as  provided  in  paragraph  5 
herein,  without  any  further  compensation 
for  his  services  than  are  provided  for 
herein. 

8.  In  return  for  said  undertaking  on 
said  Campbeirs  part  he  is  to  become  pos- 
sessed of  an  undivided  one-third  interest 
in  said  property. 

Witness  our   hands  and  seals  this  23d 
day  of  October,  1002. 
97  h.  eO. 


Northwest  Eckington  Improvement  O0.9 
By  Samuel  C.  Redman,  Prea. 
Thos.  C.  Daniel,  See'y. 
Samuel  C.  Redman. 
T.  C.  DanieL 
C.  M.  Campbell 

The  execution  of  this  instrument,  at  least 
by  the  Eckington  Company,  appears  to 
have  been  deferred  until  the  latter  part  of 
the  month  of  November,  awaiting  its  ap- 
proval by  a  stockholders'  meeting.  Short- 
ly afterwards,  and  in  order  to  carry  out 
the  provisions  of  the  7th  paragraph,  an 
agreement  in  writing  was  made  under  date 
December  2d  between  the  individuals  Dan- 
iel, Redman,  and  Campbell,  of  the  one  part, 
and  Mrs.  Franz,  of  the  other,  whereby  the 
amount  due  upon  the  promissory  notes  of 
Daniel,  secured  by  her  deed  of  trust,  was 
ascertained  at  $32,038.66;  she  agreed  to 
release  a  plot  sufficient  for  five  houses 
on  payment  of  a  special  consideration,  to 
be  credited  as  part  payment  upon  the  notes; 
they  agreed  to  *erect  five  substantial [5 €8 
brick  dwellings,  to  cost  not  less  than  $8,000 
each,  and  pay  off  the  taxes  on  the  entire 
property;  and  they  (including  Campbell, 
who  was  not  until  then  personally  respon- 
sible to  Mrs.  Franz),  guaranteed  the  pay- 
ment of  the  balance  remaining  due  upon 
the  promissory  notes,  when  and  as  they 
should  respectively  become  due;  but  it  was 
agreed  that  upon  the  making  of  the  part 
payment  provided  for,  the  time  for  pay- 
ment of  the  balance  was  to  be  extended  for 
two  years. 

Pursuant  to  this,  the  plot  upon  whieh 
the  five  houses  were  to  be  built  was  re- 
leased by  Mrs.  Franz  from  the  deed  of 
trust,  and  conveyed  by  the  Eckington  Com- 
pany to  Daniel,  Redman,  and  Campbell  as 
individuals,  and  they  placed  upon  it  a  nsiw 
mortgage  for  the  amount  of  $12,600,  pay* 
ing  a  part  of  this  money  to  Mrs.  Frans 
as  consideration  for  her  release,  and  plao- 
ing  the  residue  of  the  loan  at  the  dispoaal 
of  Campbell,  to  be  used  in  the  constructioii 
of  the  houses. 

Under  the  agreement  with  Mrs.  Fran% 
Campbell  found  it  necessary  to  pay  $057.66 
for  the  taxes  upon  the  entire  property,  and 
this  he  paid  from  his  own  funds  on  De- 
cember 8.  This,  with  some  small  itema 
that  need  not  be  specified,  added  to  his 
expenditures  prior  to  October  23,  already 
mentioned  ($600  to  Mrs.  Frans,  $122.01 
for  taxes,  and  $481.81  advanced  on  behalf 
of  the  Sanitary  Dwellings  Company  enter- 
prise), made  an  aggregate  of  $2,004.02. 
Campbell  became  uneasy  respecting  hia 
position  in  tha  matter,  and  an  agreemenl 
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was  drawn  up  by  bis  counsel,  bearing  date    in  Campbeirs  bands.     Whila  matten  wcrt 


December  10,  1902,  for  execution  by  the 
Eckington  Company,  and  by  Daniel,  Red- 
man, and  Campbell  as  individuals,  and  was 
tendered  by  Campbell  to  Daniel  for  the 
purpose;  which  paper,  after  a  preamble 
that  recited  the  agreement  of  October  23d, 
contained  a  repetition  of  the  provisions  of 
tiiat  agreement,  with  the  addition  of  sev- 
eral clauses,  by  one  oi  which  "the  Ecking- 
ton Company  agrees  to  execute  at  once  a 
569]conveyance  of  said  undivided  *one- 
third  interest  to  said  Charles  M.  Campbell 
in  fee  simple." 

This  instrument  was  never  executed,  and, 
after  some  further  discussion,  the  deed  in 
question  was  prepared  and  presented  by 
Campbell  to  Daniel.  The  latter  testified: 
"He  [Campbell]  said  that  Mr.  Ridout  had 
drawn  that  contract  up  for  him,  and  he 
did  not  see  any  reason  why  we  should  not 
sign.  I  read  it  over  pretty  carefully,  and 
when  I  saw  that  it  was  a  deed  for  a  one- 
third  undivided  interest,  I  knew  or  thought 
that  it  tied  Mr.  Campbell  to  the  proposi- 
tion so  that  he  could  not  get  any  way  of 
deeding  that  third  interest  away  until  he 
had  earned  it  by  the  carrying  out  of  his 
contract,  and,  thinking  it  over,  it  seemed 
to  me  that  it  would  be  a  rather  reasonable 
request,  if  he  was  going  to  put  in  a  great 
deal  of  money  to  build  up  that  entire  prop- 
erty, and  I  thought  he  should  have  in- 
sisted upon  some  security  on  the  record; 
I  think  I  would  have  insisted  upon  some- 
thing like  that  myself,  and  it  was  a  busi- 
ness proposition,  and  I  submitted  it  to 
Blr.  Redman  and  told  him  I  did  not  think 
there  was  anything  wrong  about  it — (in- 
terrupted)— I  told  Mr.  Campbell  after 
thinking  it  over,  I  would  be  perfectly  will- 
ing to  execute  that  as  security  to  him,  to 
protect  him.  .  .  .  At  that  time  I  be- 
lieved that  he  was  going  to  carry  out  the 
contract,  and  it  would  be  all  satisfactory." 

The  deed  was  actually  executed  and  de- 
livered on  January  16,  1903,  and  thereby 
the  Northwest  Eckington  Improvement 
Company,  for  "divers  valuable  considera- 
tions, and  the  sum  of  $10,"  conveyed  to 
Campbell,  his  heirs  and  assigns,  an  un- 
divided one-third  interest  in  the  property 
in  question,  excepting  the  portions  there- 
tofore conveyed.  It  contained  a  special 
warranty  excepting  recorded  encumbrances. 

Before  the  first  five  houses  were  com- 
pleted, and  in  the  spring  of  1903,  the  par- 
ties proceeded  with  the  construction  of 
another  row  of  five  houses  under  an  ar- 
670]rangement  similar  *to  the  former  one, 
including  a  building  loan  to  pay  the  cost 
of  construction,  the  proceeds  (over  and 
above  the  amount  necessary  to  procure  the 


thus  progressing,  and  when  the  flrat  Af 
houses  were  nearly  or  quite  completed,  tha 
opportunity   was   offered   to   dispose   of   a 
considerable  plot  of  the  unimproved  land 
to  one  Malnati,  and  the  sale  waa  made  in 
November,  1903,  and  consummated  daring 
the    following    month,    at    the    price    of 
$15,200, — a  price  evidently  deemed  highly 
favorable  by  the  owners.    Of  the  proceeds, 
$6,000  were  paid  on  the  Franz  mortgage 
and  the  taxes.     Before  the  sale  waa  con- 
summated Campbell  demanded  that  out  of 
the  balance  he  should  be  paid  a  sum  ap- 
proximating $4,000   for  what  was   due  to 
him  for  advances  on  the  joint  account,  in- 
cluding the  $2,094.62  that  he  had  expended 
prior  to  the  making  of  the  deed,  and  the 
excess  cost  of  the  ten  houses  to  date,  over 
and    above    the    proceeds    of    the    building 
loans.     Campbeirs  position  seems  to  have 
been  that  the  agreement  expressed   in  the 
memorandum    of    June    19,    1902,    to    the 
effect  that  all  moneys  advanced  by  him  in 
handling  the  property  should   be  returned 
to  him  out  of  the  first  sales,  was  still  in 
force;  and  that  as  the  sale  to  Malnati  waa 
the   first   sale,   he   was   entitled   to  be   re- 
imbursed out  of  the  proceeds  in  order  to 
put  him  upon  an  equality  with  the  others, 
who  had  advanced   nothing  or   practically 
nothing.      Daniel    resisted    Campbell's    de- 
mand, his  view  being  that  the  June  mem- 
orandum   was    superseded    in    this    respect 
by  the  sixth  clause  of  the  October  agree- 
ment, and  that  while  "account  was  to  be 
taken"  of  Campbell's  advances,  they  were 
not  to  be  returned  to  him  out  of  the  fint 
sales.     Daniel   asked  Campbell  for  an 
counting  and  an  informal  account  waa 
dcred,  to  which  Daniel  made  objectiona 
the  ground  that  it  was  unaccompanied  with 
vouchers;   and   an   arrangement   was  made 
whereby  $4,000  of  the  proceeds  of  the  sale  to 
Malnati  were  left  in  the  hands  of  *a[671 
third  party  to  await  the  settlement  of  the 
controversy,  and  the  balance  waa  diTidedt 
one  third  to  Campbell  and  the  remainder 
to  the  Eckington  Company. 

The  controversy  continued,  however, 
with  increasing  acrimony,  until  Febmary 
8,  1004,  when  the  appellees  filed  in  the 
supreme  court  of  the  District  their  preeeni 
bill  in  equity  against  Campbell,  setting 
up  the  history  of  the  above  transactions 
from  their  standpoint,  and  asserting  thai 
the  deed  of  January  16,  1903,  was  given 
not  as  an  absolute  conveyance,  but  by  way 
of  security.  The  bill  further  alleged  that 
he  had  failed  to  perform  his  obligationa 
under  the  contract  of  October  23,  1902, 
had  involved  the  complainants  in  debt,  re- 
fused to   inform   them    as  to  the   coat   of 
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!•  aeooimt  for  the  large  lame  of  monej 
plmeed  at  his  diapoeal  for  the  building 
operations,  and  threatened  to  embarrass 
eomplainants  in  making  any  disposition 
trhaterer  of  the  property,  etc  The  prayer 
was  that  Campbell  be  required  to  account; 
that  all  contracts  between  the  parties  be 
eanceled;  and  that  he  be  required  to  re- 
eonvey  to  the  Improvement  Company  the 
ondlTided  third  interest  eonveyed  to  him 
by  that  company. 

Campbell  answered  imder  oath,  denying 
that  the  conveyance  was  intended  as  se- 
enrity,  and  averring  that  the  complainants 
had  recognized  his  right  to  such  a  con- 
veyance, and  that  it  was  made  to  convey 
absolute  title  to  him  in  consideration  of 
his  undertakings,  set  out  in  the  agreement 
sf  October  28,  1002,  and  the  other  agree- 
ments between  the  parties. 

Voluminous  testimony  was  taken  on  both 
•ides,  the  essence  of  which  we  have  endeav- 
ored to  state,  and  the  cause  was  brought 
on  to  hearing  before  the  supreme  court. 
That  court,  by  Mr.  Justice  Anderson,  de- 
livered an  opinion  reviewing  the  histoiy 
of  the  transactions,  the  successive  written 
agreements  between  the  parties,  and  the  evi- 
dence respecting  various  items  of  disburse- 
672]ment  claimed  to  have  *been  made  by 
Campbell,  and  claimed  by  the  complainants 
not  to  have  been  satisfactorily  accounted 
for  by  him.  Upon  the  principal  issue  the 
view  of  the  court  was  expressed  as  fol- 
lows: 

"Coming  now  to  the  speciflo  question 
whether  the  deed  to  Campbell  was  intend- 
ed to  be  absolute  or  merely  as  security, 
there  are  but  two  witnesses  testifying 
about  it.  One  is  Daniel,  who  says  that  it 
was  understood  to  be  only  as  security, 
and  that  thereafter  in  July,  1003,  Camp- 
bell for  the  second  time  presented  the  pro- 
posed contract  of  December  10,  1002,  pro- 
viding for  a  conveyance  to  him  of  an  un- 
divided third  interest  in  fee  simple,  and 
said  that  his  attorney  advised  that  it  be 
executed.  The  other  is  Campbell,  who  says 
that  the  deed  was  intended  to  be  absolute, 
and  that  the  proposed  agreement  of  De- 
esmber  10,  1002,  was  never  presented  to 
Daniel  after  the  execution  of  the  deed.  In 
this  state  of  the  case,  it  may  be  inquired 
what  light  the  circumstances  of  the  case 
throw  upon  this  question;  but  such  in- 
quiry would  seem  rather  to  bear  out,  if 
anytiiing,  the  position  of  Campbell  than 
that  of  Daniel.  Campbell  and  the  other 
parties  went  into  the  Joint  enterprise  to 
endeavor  by  their  eonjoint  efforts  to  make 
■MMthing  out  of  a  piece  ^f  property  which 
WM  heavily  encumbered  and  becoming 
MOTO  and  more  encumbered  every  day,  be- 
MOM  it  eoold  not  take  care  of  the  fixed 
•f  Xi.  «d. 


charges  upon  it  continually  arising.  TImj 
all  recognised  that  something  might  bo 
made  out  of  the  property  if  diligent  effort 
was  made  to  develop  it,  but  the  hope  of 
making  anything  out  of  it  seemed  to  reside 
more  in  diligent  efforts  to  be  made  than 
in  the  property  itself.  Accordingly,  the 
joint  enterprise  was  undertaken.  They  all 
joined  together,  Campbell  being  joined  be- 
cause of  his  skill  as  a  builder  in  addition 
to  his  general  business  ability  and  the 
assistance  which  he  might  give,  together 
with  the  others,  in  the  way  of  making  and 
indorsing  notes;  and  the  other  parties  be- 
ing joined  to  contribute  to  the  enterprise 
the  property  which  *it  was  sought  to[67S 
so  develop  as  to  make  it  a  success,  instead 
of  the  failure  which  it  had  theretofore 
been,  as  also  to  contribute  their  general 
business  ability.  In  such  an  arrangement 
it  certainly  was  not  unreasonable  to  give 
Campbell  a  status  as  the  owner  of  an  un- 
divide  interest  in  the  enterprise.  On  the 
contrary,  it  would  have  been  rather  un- 
usual and  unreasonable  to  treat  him  in  any 
other  manner,  because  he  was,  by  virtue  of 
the  contract,  made  a  sharer  in  the  failure 
as  well  as  in  the  success  of  the  enterprise. 
He  stood  to  lose  as  well  as  to  gain,  and 
in  the  event  of  loss,  nothing  whatever  could 
be  reaped  by  him  for  his  contribution  of 
skill  and  money. 

"But  even  if  the  circumstances  in  the 
case  could  be  construed  as  in  some  man- 
ner tending  to  support  the  position  of  the 
complainants,  certainly  it  could  not  be  said 
that  they  are  of  a  strength  equal  to  the 
testimony  of  a  witness,  which  would  be 
required  in  order  to  establish  the  com- 
plainants' position,  they  not  having  waived 
by  their  bill  answer  under  oath,  and  the 
defendant  having  answered  under  oath. 
Vigel  V.  Hopp,  104  U.  &  441,  26  L.  ad. 
766. 

The  court  therefore  held  that  the  prayers 
of  the  bill  asking  that  the  deed  to  Camp- 
bell be  declared  to  be  a  security  merely,  and 
that  the  contracts  be  canceled,  should  bo 
denied;  and  that  the  cause  should  be  re- 
ferred to  the  auditor  for  a  full  accounting 
respecting  the  affairs  of  the  joint  enter- 
prise, including  that  portion  relating  to 
the  Sanitaiy  Dwellings  Company.  A  de- 
cree was  entered  accordingly,  bearing  data 
January  4,  1006. 

The  complainants  appealed,  and  the  court 
of  appeals  (28  App.  D.  C.  483)  held  that 
the  deed  of  January  16,  1003,  was  not  abso- 
lute, but  intended  merely  as  security  for 
Campbell  in  the  event  of  his  performanoa 
of  the  agreement  of  October  28,  1008.  His 
decree  of  the  supreme  court,  so  far  as  It 
denied  the  prayers  for  a  cancelation  e&  ^kdb 
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defendant,  was  reversed,  and  the  cause  re- 
674]maDded  with  direction  to  *enter  a  de- 
cree declaring  the  true  intent  and  purpose 
of  the  deed  of  January  16,  1903,  to  be  as  in- 
dicated in  the  opinion  of  the  court  of  ap- 
peals. 

That  court,  while  conceding  the  evidential 
weight  of  Campbell's  sworn  answer,  under 
the  rule  laid  down  in  Vigel  v.  Hopp,  supra, 
differed  from  Mr.  Justice  Anderson  in  his 
▼lew  of  the  circumstances  surrounding  the 
transaction  under  inquiry.  The  liberal 
terms  conceded  to  Campbell  in  the  agree- 
ment of  March  13,  1902,  were  attributed 
to  the  fact  that  the  complainants  were  then 
apprehensive  of  the  foreclosure  of  the  mort- 
gage upon  the  land.  The  view  was  ex- 
pressed that  the  condition  of  the  property 
had  greatly  improved  during  the  succeeding 
months,  on  account  of  certain  railroad  de- 
velopments; that  the  parties  were  agreed 
as  to  the  reasonable  prospect  of  building 
houses  thereon  and  securing  income  there- 
from; that  it  was  apparent  the  cash  value 
of  the  land  had  advanced  considerably  be- 
yond the  amount  of  the  Franz  mortgage, 
and  apprehension  of  its  loss  by  foreclosure 
was  greatly  if  not  entirely  relieved;  that 
Campbell  submitted  estimates  for  the  erec- 
tion of  as  many  as  forty  houses,  and  the 
probable  income  therefrom,  as  indicating 
successful  development  in  that  way;  and 
the  parties  then  entered  into  the  contract 
of  October  23,  1902.  The  opinion  proceeds 
(28  App.  D.  C.  494): 

"The  legal  effect  of  this  contract  was  to 
make  the  complainants  partners  with  Camp- 
bell in  the  development  of  the  land  by 
building  houses;  they  furnishing  the  land 
and  Campbell  undertaking  the  erection  of 
the  houses.  All  were  to  join  in  using  their 
credit  in  obtaining  money  to  erect  houses, 
and  pay  off  the  $32,000  encumbrance;  and 
the  sums  advanced  by  the  respective  parties 
were  to  be  accounted  for.  Five  houses 
were  to  be  erected  at  once,  to  be  followed 
by  others  if  results  were  approved.  The 
last  paragraph  of  the  agreement  wsb  that  'in 
return  for  said  undertaking  on  said  Camp- 
675]bell's  part,  he  is  to  become  ^possessed 
of  an  undivided  one-third  interest  in  said 
property.'  Clearly  this  did  not  contem- 
plate that  Campbell  should  at  once  become 
the  absolute  owner  of  this  one-third  of  the 
land.  It  was  necessarily  conditioned  upon 
the  terms  of  his  undertaking,  before  recited 
in  the  contract.  He  had  no  immediate  right 
to  demand  a  conveyance  thereunder,  and 
none  when  the  deed  was  actually  executed 
and  delivered  to  him  on  January  16,  1903. 
Complainants  contended  that  this  deed  was 
made,  at  Campbell's  request,  to  secure  him 
ED  bis  rlgbta  under  the  contract." 
And  again   (p.  496)  : 

**Wben  the  deed  waa  tzecuted,  on  Janu 
MSS§ 


ary  16,  1903,  it  ia  not  pretended  that  tli«ra 
was  any  new  consideration  for  ita  cbcmii- 
tion.  It  was  founded  wholly  upon  the  pio> 
visions  of  the  contract  of  October  23,  1002; 
no  matter  what  may  have  been  the  privata 
opinion  of  the  respective  parties  as  to  Camp- 
bell's rights  thereunder;  and  its  meanii^ 
purpose,  and  effect  are  determined  therabj. 

"The  difficulty  attending  the  eonreetion  of 
a  deed  or  instrument  carrying  into  effael 
a  previous  parol  agreement  is  obviated  when 
it  appears  to  have  been  prepared  and  cko- 
cuted  in  pursuance  of  a  written  agreement. 
When  it  appears  that  the  instrument  in- 
tended to  give  effect  to  a  written  agreemont 
is  inconsistent  with  its  terms  there  ia  a 
manifest  equity  to  correct  the  error. 
Adams,  Eq.  169;  Elliott  ▼.  Sackett»  106  U. 
8.  132,  141,  27  L.  ed.  078,  081,  2  Snp.  Ct 
Rep.  375. 

"As  before  stated,  there  is  nothing  whieh 
tends  to  show  that  Campbell  was  to  become 
the  absolute  owner  of  one  third  of  the  eom- 
plainants'  land  without  regard  to  the  per- 
formance of  the  joint  undertaking  contem- 
plated in  the  contract  of  October  23,  1002. 
It  is  true  that  contract  is  inartificial  and 
somewhat  vague,  but  no  such  meaning  can 
be  imputed  to  it. 

"In  the  light  of  the  circumstanoea  point- 
ed out,  we  can  come  to  no  other  eonduaion 
than  that  complainants'  statement  of  the 
purposes  of  this  deed  is  the  correct  onsb 
*They  represent  it  aa  given  to  8ecure[670 
Campbell  in  their  performance  of  the  eon- 
tract.  It  was  not  a  security,  or  an  addi- 
tional security,  in  the  ordinary  sense,  but  it 
did  make  Campbell  secure^  in  the  case  of  hie 
endeavor  to  carry  out  that  contract,  by  giv- 
ing him  at  once  the  conveyance  that  he 
might  thereafter  become  entitled  to,  and 
enabling  him,  by  its  registration,  to  give 
notice  of  his  rights  under  the  contract,  to 
all  persons  who  might  thereafter  acquire 
any  interest  from  the  complainanta. 

"The  decree,  in  so  far  aa  thia  convqr- 
ance  is  concerned,  is  interlocutory  in  its 
nature,  and  for  the  guidance  of  the  auditor 
in  stating  the  account  between  the  parties; 
and,  instead  of  virtually  establishing  it  as 
an  absolute  deed,  should  have  declared  it 
to  be  merely  a  conditional  one,  dependent 
upon  the  performance  of  the  agreement  in 
accordance  with  which  it  was  made.  Hie 
question  whether  it  shall  be  canceled  la  a 
flnal  one  that  can  only  be  properly  de- 
termined upon  the  coming  in  of  the  audi- 
tor's report  with  the  account  that  baa  beta 
ordered  to  be  taken  by  him.** 

Upon  the  going  down  of  the  mandate 
the  supreme  court  entered  an  interloeutoiy 
decree  in  accordance  with  it,  and  thec^ 
after  the  hearing  before  the  auditor  pr^ 
cee^%^*,  \svxV.  IVl^  sAcounting  was  made,  er 
at  \eaa\  t^Um^X^  \%  \a  isiAs^  \»l  nifea 
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Um  original  theory  of  a  joint  ownenhip  in 
lh«  property,  but  upon  a  tiieory  of  the  rights 
•f  the  parties  under  the  agreement  of  Octo- 
ber 28,  1902,  that  resulted  from  the  de- 
cision of  the  court  of  appeals. 

The  auditor  stated  an  account  charging 
'  the  defendant  with  his  actual  receipts  from 
the  proceeds  of  the  building  loans,  and 
from  other  sources  connected  with  the  en- 
terprise, and  giring  him  credit  for  his  es- 
penditures  for  eonstruotlon  and  payments 
made  to  the  complainants.  An  elaborate 
report  was  made,  to  which  esoeptions  were 
filed  by  the  complainants,  and  these  the 
■upreme  court  sustained  in  part  and  over- 
677]ruled  in  part,  reserring  certain  of  *the 
qfuestions  for  disposition  on  the  final  hearing, 
and  meanwhile  ordering  the  auditor  to  re- 
state the  aceoont^  which  was  done,  and  to 
this  second  r^ort  both  parties  io6k  csoep- 
tions. 

The  case  then  came  on  for  final  hearing 
before  the  supreme  court  upon  the  whole 
record,  including  the  pleadings,  the  eridence, 
and  the  exceptions.  Respecting  the  dis- 
puted matters  in  the  acoounting,  we  need 
say  no  more  than  that  the  court  sustained 
Campbeirs  right  to  credit  for  the  $500  paid 
by  him  to  Mrs.  Franz  in  June,  1902,  and 
$122.91  paid  about  the  same  time  for  taxes, 
but  oTerruled  his  claim  for  an  allowance 
of  the  $48U1  paid  on  account  of  the 
Sanitary  Dwellings  Company,  upon  the 
ground  that  this  expenditure  was  made  for 
his  own  account  and  at  his  own  risk,  and 
had  not  benefited  the  common  enterprise. 

Upon  the  main  questions  the  court  (88 
Wash.  L.  Rep.  79),  following  the  lines  laid 
down  in  the  opinion  of  the  court  of  appeals, 
held  as  follows: 

(1)  That  the  deed  of  January  16,  1908, 
was  not  intended  to  convey  a  present  abso- 
lute title,  but  was  only  to  secure  the  de- 
fendant his  share  of  the  profits  of  the  en- 
terprise when  he  should  perform  his  share 
of  the  work  of  building  houses  and  mak- 
ing sales;  and  that  to  the  extent  that  he 
had  performed  his  contract  obligations,  the 
security  should  be  kept  intact; 

(2)  That  as  to  the  ten  houses  and  the 
land  on  which  they  stood,  the  defendant 
had  an  undivided  one-third  interest  under 
the  two  deeds  executed  to  him  and  to  the 
complainants  Daniel  and  Redman,  that  title 
being  abeolute,  subject  to  encumbrances; 

(3)  That  the  contracts  which  were  exe- 
cuted between  the  parties  plaintiff  and  de- 
fendant ought  to  be  canceled,  because  there 
was  no  prospect  of  any  amicable  continua- 
tion of  operations  under  them,  even  if  there 
were  any  desire  by  either  party  to  con- 
tinue; 

§78]  *(4)  That  the  defendant  should  re- 
convey  to  the  Eckington  Company  the  title 
§7  Ii.  ed. 


I  received  from  it  by  the  deed  of  January  16, 
1 1003,  on  being  paid  or  satisfactorily  se- 
cured what,  if  anything,  remained  due  to 
him  on  settlement  of  accounts  on  the  lines 
previously  indicated; 

(5)  That  if  the  defendant  had  become 
bound  to  pay  any  portion  of  the  encum- 
brance on  the  unimproved  land  held  by 
Mrs.  Franz,  the  complainants  should  either 
obtain  his  release  therefrom  or  indemnify 
him  against  the  same. 

This  result  was  carried  Into  the  final 
decree,  with  a  variance  that  is  unexplained 
by  anything  in  the  opinions,  or  elsewhere 
in  the  record,  so  far  as  we  have  observed; 
vis.,  the  decree  subjects  Campbell's  inter- 
est in  the  ten  houses  to  a  charge  in  favor 
of  Daniel  and  Redman  of  $1,237.65,  "being 
the  balance  due  by  him  on  his  one  third 
of  the  excess  cost  of  building  said  houses 
and  obtaining  a  release  of  the  said  ten 
lots  from  a  mortgage  or  deed  of  trust 
thcrecm  known  as  the  Frans  mortgage  or 
deed  of  trust,  over  and  above  the  money 
obtained  for  this  purpose  by  loans  secured 
by  Daniel,  Redman,  and  Campbell."  Per- 
haps it  was  intended  to  charge  Campbell's 
interest  in  the  ten  houses,  in  favor  of  his 
cotenants,  with  a  sum  found  to  be  due 
upon  the  theory  of  accounting  that  resulted 
from  the  decision  of  the  court  of  appeals. 

The  defendant  Campbell  appealed  to  the 
court  of  appeals,  where  the  decree  was  af- 
firmed, the  court  adhering  (86  App.  D.  C. 
149)  to  its  former  view.  As  to  tiie  item 
of  $481.81,  the  court  expressed  concurrence 
with  the  view  of  the  supreme  court,  say- 
ing: ''This  item  benefited  the  complainants 
in  no  way,  and  we  do  not  think  its  repay- 
ment was  contemplated  by  the  October  con- 
tract" 

Upon  the  main  question,  the  court,  treat- 
ing the  deed  of  January  16,  1003,  as  given 
only  to  secure  Campbell  for  his  share  of 
the  profits  when  he  should  perform  hia 
part  of  the  agreement,  proceeded  to  con- 
sider the  question  of  his  conduct  after  the 
making  of  the  deed.  The  court  found  him 
*at  fault,  becauss  he  stopped  when  ten [6 7 1 
houses  were  constructed,  although  the  in- 
come upon  them  was  not  sufficient  to 
liquidate  the  fixed  charges  upon  the  bal- 
ance of  the  property.  It  was  in  effect  held 
that  he  was  at  fault  in  employing  a  super- 
intendent of  construction,  and  in  failing 
to  keep  careful  accounts  of  receipts  and 
expenditures,  and  preserve  all  vouchers. 
His  conduct  in  demanding  reimbursement 
of  the  mon^s  he  had  advanced,  and  a  third 
of  the  net  proceeds,  upon  the  sale  to  Mai- 
nati,  "although  under  his  contract  he  was 
fully  protected,**  was  characterized  as  arbi- 
trary, as  was  his  receipt  of  one  third  d 
the  balance,  "wbrni  \&a1  vsm%  ^a^  ^^  ^«a^  ^»^ 
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formed  and  had  every  reason  to  know,  waa 
needed  to  develop  the  remaining  land."  His 
conduct  after  the  Malnati  sale  was  likewise 
eriticized,  and  the  opinion  concludes  (86 
App.  D.  C.  158) : 

"From  a  careful  examination  of  tha  en- 
tire record,  we  are  forced  to  the  conclusion 
that  the  decree  was  right.  It  is  difficult 
to  perceive  wherein  the  defendant  had  been 
injured.  He  was  to  receive  a  one-third  in- 
terest in  certain  property  upon  the  theory 
of  services  performed  in  the  improvement 
and  sale  of  that  property.  To  the  extent 
that  he  has  performed  the  obligation  im- 
posed upon  him  by  the  contract  his  inter- 
ests have  been  fully  protected  by  the  de- 
cree; more,  he  has  no  right  to  expect,  and 
more  a  court  of  equity  certainly  ought  not 
to  award  him." 

From  our  examination  of  the  record,  we 
are  constrained  to  the  view  that  the  court 
of  appeals  erred  in  adjudging  that  the  deed 
in  question  was  given  as  security  merely, 
and  not  as  an  absolute  conveyance.  The 
court  conceded  that  the  burden  was  upon 
the  complainants  to  prove  that  this  instru- 
ment did  not  express  the  intention  of  the 
parties  at  the  time,  and  that  if  the  gen- 
eral rule  laid  down  by  this  court  in  Vigel 
▼.  Hopp,  104  U.  S.  441,  26  L.  ed.  765,  were 
applicable,  the  bill  must  in  that  respect  be 
dismissed.  The  opposite  conclusion  was 
reached  in  view  of  the  circumstances 
680]  ^surrounding  the  transaction,  and  be- 
cause of  the  construction  that  the  learned 
court  placed  upon  the  contract  of  October 
S8»  1902. 

We  place  a  different  construction  upon 
that  contract,  and  also  take  a  different 
views  of  the  circumstances  under  which  it 
was  made.  Avoiding  repetition  so  far  as 
possible,  our  view  may  be  expressed  as 
follows: 

We  agree  that  the  legal  effect  of  this 
oontraet  was  to  make  the  complainants  in 
effoel  partners  with  Campbell  in  the  devel- 
opment of  the  land  by  building  houses, 
they  furnishing  the  land,  and  he  under- 
taking the  erection  of  the  houses.  But  it 
seems  to  us  that  the  agreement  recognized 
that  the  joint  enterprise  had  commenced 
in  March  and  had  continued  ever  since; 
and  that  Campbell  was  not  only  entitled 
to  consideration  for  the  services  he  had 
"already  performed," — that  is,  for  what  he 
had  done  under  the  March  agreement, — 
but  was  entitled  to  reimbursement  for 
whatever  money  he  had  advanced,  with  in- 
terest on  those  moneys. 

The   March   agreement   shows   upon    its 

face  (and  all  the  circumstances  corroborate 

this)  that  tha  prime  object  of  the  parties 

wms  to  di§po§e  at  the  property,  and  that 

the  pMrtieudMr  method  of  diapoaing  o!  it 


was  not  of  the  essence  of  the  matter.  Tkis 
is  plain  from  the  language — ^"That  if  ko 
[Campbell]  will  organize  or  be  instm- 
mental  in  organizing  a  company,  even  with 
the  assistance  of  T.  C.  Daniel  or  othei% 
for  the  purchase  of  said  ground,  and  givo 
the  necessary  time  and  attention  to  that 
end,  they  agree,  in  case  his  plans  work  out 
so  tiiat  they  accept  the  consideration  aaid 
company  offers  for  said  ground,  to  givo 
him  a  third  of  the  amount  they  receive^ 
whether  of  money,  stock,  or  property,  and 
that  in  the  event  of  such  sale  or  dispoai* 
tion  of  said  property  he  is  to  become  poa- 
sessed  of  an  undivided  one-third  interest  in 
the  property.  In  case  less  than  the  wholo 
tract  is  sold,  then  said  Campbell  ia  to  be- 
come possessed  of  an  undivided  one-third 
interest  *in  the  amount  sold."  This[681 
agreement  is  inartifieially  expressed,  and  re- 
quires construction.  It  was  hardly  in- 
tended that  Campbell  should  have  one 
third  of  the  consideration  received  by  the 
vendors,  and  also  an  undivided  ono-thiid 
interest  in  the  property.  Neither  did  it 
mean  that  in  case  less  than  the  whole  tract 
should  be  sold  he  was  to  become  poseesied 
of  an  undivided  one-third  interest  in  tho 
land  sold.  What  it  meant  was,  that  ha 
should  have,  directly  or  indirectly,  one* 
third  interest  in  the  proceeds  of  tlM  prop- 
erty. In  short,  he  was  to  be  a  "partner* 
in  the  enterprise. 

The  court  seems  to  have  considered  that 
this  agreement  virtually  expired  with  the 
failure  of  the  scheme  for  financing  the 
Sanitary  Dwellings  Company.  We  do  not 
so  regard  it.  The  conduct  of  the  partiea 
from  March  until  October,  the  wording  of 
the  memorandum  of  June  19th,  the  nego- 
tiations leading  up  to  the  abandonment  of 
the  Sanitary  Dwellings  Company  acheme, 
and  the  making  of  the  October  agreement 
instead,— one  of  the  inducementa  to  which^ 
according  to  complainants'  uneontradictid 
evidence,  was  to  enable  Campbell  to  recoup 
the  money  he  had  expended  on  the  Sanitary 
Dwellings  Company, — ^and  finally  the  lan- 
guage of  the  October  agreement^  all  go  to 
show  that  the  main  purpose,  and  the  aaao- 
ciation  of  the  partiea  to  accomplish  11^ 
were  never  abandoned. 

We  do  not  think  this  agreement  can  ha 
properly  considered  as  foreclosing  all  rights 
that  Campbell  had  under  previous  agree 
ments,  saving  as  expressly  reserved.  By 
its  terms,  after  reciting  the  oontraet  ol 
March  13,  it  declared:  'It  ia  farther 
agreed,  wKUe  prtaervmg  to  mH  OotmpbM 
amy  rights  he  may  have  wilder  eaid  oon- 
iraoi,  as  follows:  1.  In  consideration  of 
the  eervicee  aaid  Oamphell  hae  olreadif  per^ 
formed,  and  for  the  purpose  of  eeenri^ 
b\a  tuT^lici  i«nVfiea  and  co-operation  in  tho 
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h&ndling  and  improTement  of  said  property, 
ft82]it  U  agreed  to  make  certain  ^extension 
of  iht  provifiona  of  said  contract"  Then 
follow  the  clause  providing  for  a  release 
of  tk«  Sanitary  Dwellings  Company;  the 
reeital  of  the  purpose  to  improve  and  mar- 
ket the  property  as  fast  as  possible  by 
building  houses  upon  it;  the  desire  to 
utiluse  the  skill  of  Campbell  as  a  builder, 
and  his  assistance  financially;  the  agree- 
ment that  he  is  to  "take  charge  of  said 
work,  with  such  assistance  as  the  other 
parties  may  be  able  to  furnish;"  that  in 
borrowing  the  mon^  needed  for  develop- 
ing the  enterprise  he  is  to  use  his  credit 
by  Joining  with  the  other  parties  in  mak- 
ing notes,  etc,  for  the  necessary  loans; 
and  that  "in  doing  this,  account  U  to  he 
taken  of  all  moneys  and  interest  he  has 
already  advanced  under  contracts  in  rela- 
tion to  said  property,  already  entered  into 
hetumen  the  parties  hereto.  And  any  sums 
advaneed  or  to  be  advanced  by  any  of  said 
parties  for  the  same  purpose  under  said 
agreements  is  likewise  to  be  accounted  for." 
Tlie  7tli  clause  is:  "It  is  proposed  to  erect 
at  once  five  houses  on  said  property  and 
follow  them  with  others  aa  soon  as  such  a 
course  is  warranted  by  the  results  and  ap- 
proved by  the  judgment  of  the  parties  to 
this  agreement,  said  Campbell  to  indus- 
triously push  said  improvements,  etc.,  with- 
out further  compensation  for  his  services 
than  are  provided  for  herein."  And  8: 
"/ft  return  for  said  undertaking  on  said 
OampheU's  pairt,  he  is  to  become  possessed 
of  an  undivided  one-third  interest  in  said 
property^* 

The  agreement  reads  plainly  that  Camp- 
bell was  to  have  this  interest  in  the  prop- 
erty, not  for  performance,  but  for  his  iin- 
dertaking.  In  short,  as  we  think,  he  was 
to  be  presently  vested  with  a  one-third  in- 
terest in  the  equity  of  the  property,  and 
to  be  thereby  put  upon  an  equal  footing 
with  Daniel  and  Redman,  who,  through 
their  stock  interest  in  the  Eckington  Com- 
pany, would  be  entitled  to  a  two-third's 
interest. 

The  view  adopted  by  the  court  below  would 
leave  Campbell's  position — ^he  being  the 
ft8S]only  one  of  the  party  *able  and  willing 
to  advance  cash  for  the  development  of  the 
enterprise — altogether  precarious.  It  was 
in  contemplation  that  the  expenditures 
made  by  him  should  be  made  for  the  eom- 
BMB  benefit,  and  that  the  property  would 
ba  Mihanoed  in  value  if  the  enterpriss 
proved  sueeessful.  And  it  seems  most  im- 
provable that  he  should  be  willing  to  de- 
vote his  time  and  experience  and  also  pledge 
hit  eredit  to  the  extent  necessary  to  pay 
elf  tlM  existing  loan  of  $32,000,  and  what- 
•fvr  fluyre  was  needed  to  put  vp  the  houMti 


and  await  a  successful  outcome  before  be- 
ing assured  of  his  reward. 

Besides,  the  undertaking  would  not  be 
fully  completed  untU  the  property  had  been 
marketed;  that  is,  had  passed  into  the 
hands  of  third  parties.  How  could  he  then 
"become  possessed"  of  an  undivided  one- 
third  interest  in  it? 

It  is  not  strange  that  Campbell  very 
shortly  found  that  his  position  waa  in- 
secure without  a  deed  that  should  vest  in 
him  the  legal  title  to  the  undivided  one* 
third.  Shortly  after  the  execution  of  the 
agreement  of  October  23d»  he  began  to 
insist  that  his  rights  under  it  should  be 
secured  to  him.  The  proposed  agreement 
of  December  10,  1902^  was  submitted  and 
rejected.  Afterwards,  and  in  response  to 
his  insistent  demands,  the  deed  in  quea- 
tion  was  made  and  delivered  to  him  in 
January.  For  a  sufficient  consideration,  it 
is  not  necessary  to  look  beyond  the  situa- 
tion evidenced  by  the  agreement  of  Octo- 
ber 23d;  for  it  seems  to  us  that  the  act 
of  the  parties  in  making  the  deed  is  clearly 
in  accord  with  the  view  we  take  of  that 
contract,  and  amounted  to  a  practical  in- 
terpretation of  it;  the  purpose  in  making 
the  deed  being  to  simply  put  into  legal 
form  what  equity  would  perhaps  have  re- 
quired to  be  done  for  carrying  that  eon- 
tract  into  effect. 

If  we  need  to  look  elsewhere  for  the 
intent  of  the  parties,  then  in  addition  to 
the  rule  respecting  the  weight  that  shall  be 
given  to  a  sworn  answer  in  chancery,  invoked 
*and  relied  upon  in  Vigel  v.  Hopp,[684 
104  U.  S.  441,  26  L.  ed.  765,  and  in  nu- 
merous other  cases, — Union  R.  Co.  v.  Dull, 
1^  U.  S.  173,  175,  31  L.  ed.  417,  418,  8 
Sup.  Ct.  Rep.  433;  Southern  Development 
Co.  V.  Silva,  125  U.  S.  247,  240,  31  L.  ed. 
678,  680,  8  Sup.  Ct.  Rep.  881,  16  Mor. 
Min.  Rep.  436;  Heals  v.  Illinois,  H.  &  T. 
R.  Co.  133  U.  S.  200,  295,  33  L.  ed.  608, 
611,  10  Sup.  Ct  Rep.  314;  Monroe  OattU 
Ca  V.  Becker,  147  U.  S.  47,  64,  87  L.  ed. 
72,  76,  13  Sup.  Ct.  Rep.  217,— this  eaae 
is  a  proper  one  for  the  application  of  tho 
well-Imown  principle  that  to  justify  the 
setting  aside  of  a  solemn  instrument  of  ooa- 
veyance,  deliberately  made  by  parties  mil 
furis,  and  the  giving  to  it  of  aa  effoel 
different  from  its  plain  purport,  tho  evi- 
dence should  be  clear,  unequivocal,  and  ooa* 
vincing.  Maxwell  Land-Grant  Case,  121  U. 
8.  S26,  881,  30  L.  ed.  949,  969,  7  Sup.  Ct 
Rep.  1016.  The  evidence  of  the  eomplaia- 
aats  does  not,  we  think,  measure  up  to  tho 
standard. 

The  result  of  these  views  is  that  the  do- 
eree,  in  so  far  as  it  sets  aside  the  deed  of 
January  16,  1903,  as  beln%  ttMx^  todSSr 
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Campbell  of  the  agreement  of  October  23,  so  far  as  inconsiitent  therewith,  and 

1002,  should  be  reversed,  because  the  deed  mand  the  cause  to  said  Supreme  Courts  with 

must  be  held  to  be  what  it  purports  to  be,  directions  to  proceed  to  an  accountlBg  be- 

— an  absolute  conveyance.  tween  the  parties,  or  a  rerision  of  the  ao- 

For  the  same  reasons  the  decree,  so  far  counting  already   had  in  that  court,  and 

as  it  cancels  the  contracts  of  March   18,  further  proceedings  thereon  as  eqoitj  may 

1002,  and  of  October  23,  1002,  should  be  require,  in  accordance  with  the  views  abofv 

reversed.  expressed. 

The  original  prayer  of  the  complainants 

for  an  accounting  should  be  sustained;  but  __ 
the  accounting  should  be  made  upon  the  basis 

of  the  ^eemento ;  C«npbell  jwd  the  othere  j 

being   treated   as   quasi    partners   respect-  ^                    -•      i. 

ing  the  improvement  and  marketing  of  the  ^          OF  OREGON, 

property  in  question  from  the  making  of  »*a*«  v*  vA»vrvrx^. 

the  agreement  of  March  13,  1902.  He  ta^a  n  n^^^^^m^  ^  aaii^OA  \ 
should  be  charged  with  all  moneys  received  <®~  ^'  ^'  ^^^^^  ^  586-600.) 
by  him  as  proceeds  of  loans  or  otherwise,  ^^ 
and,  on  the  other  hand,  should  be  credited  ^^fJ^,"!?*®  ^"^  "  '^•'*^  qnertkm 
with  whatever  he  has  fairly  and  properly  j  r^j^^  conation  that  a  person  chamd 
expended  for  the  common  enterprise,  ^^jj  ^^^j^^  ^y  information  before  the  a£p- 
whether  the  particular  expenditure  can  be  tion  of  a  state  constitutional  amendment  re- 
shown  to  have  ultimately  profited  the  en*  quiring  criminal  prosecutions  to  be  by  in- 
terprise  or  not.  This  includes  the  $481.81  dis-  dictment  could  not  thereafter  be  proaeeated 
bursed  on  account  of  the  Sanitary  Dwellings  under  such  information  presents  only  a 
Company,  and  other  expenditures  made  under  qufftion  of  local  law,  n^  review^Ie  on 
685]the  agreement  of  •March  13,  1902;  his  ?["*  <^1  error  from  the  Federal  Sunrjne 
.  , ."'  Au  A  V  •  —  J  V  Av  '  Court  to  a  state  court,  where  the  latter 
right  thereto  being  preserved  by  the  con-  ^^^^  ^as  construed  such  amendment  as 
tract  of  October  23d,  as  moneys  "advanced  affecting  only  prosecutions  thereafter  insti- 
under  contracts  in  relation  to  said  property  tuted. 

already   entered    into  between   the   parties  [For  other  cases,  see  Appeal  and  Error,  1684- 

hereto;"  and,  under  the  same  clause,  he  U  ^^^^*  *°  ^*««"*  ®">^-  ^  ^^^^ 

entitled  to  interest  upon  his  advances.  Constitutional  law  -  dne  prooew  of  law 

We  need  not  pass  upon  other  questions  "  ^^?**  prosecution,  withoiit  In- 

raised  respecting  the  accounting,  except  to  g.  Authorising  criminal   proaecaiions  to 

say  that  we  of  course  do  not  agree  with  |^  instituted^  an  information  filed  by  the 

the  view  expressed  by  the  court  of  appeals  district  attorney  without  any  preliminair 

respecting  the  conduct  of  Campbell  subse-  examination  or  commitment  of  the  aeeosed, 

quent   to   the   making   of   the   deed.     The  as  was  done  by  the  Oregon  act  of  Febmary 

court  deemed  that  in  employing  a  superin-  17,  1899,  did  not  contravene  the  due  process 

tendent  of  construction  he  violated  the  let-  <>'  1»^  clause  of  the  14th  Amendment  to  the 

ter  or  spirit  of  the  contract  of  October  23d.  Federal  Constitution. 

mv  X                   J.        i.        1  X  J  XL  ▲  V*      1211  C^or    otner    cases,    see    Constltational    Law, 

That  agreement  contemplated  that  his  skill  780-706.  in  Digest  Sup.  CL  1008.] 

as  a  builder,  and  his  assistance  generally, 

should   be   utilized,   and   he   was   to   take  [No.  261.] 

charge  of  the  work,  with  such   assistance 

as  the  other  parties  might  be  able  to  fur-  Submitted  April  26,  1018.  Decided  Jnna  0, 
nish.  It  does  not  necessarily  follow  that  2013 
he  was  personally  to  fill  the  place  of  super- 
intendent of  construction.  It  is  of  course  fwror  tn  ii.«  Rn,iri»n.  n^^  ^  m^ 
true  that  Campbell  ought  to  have  kept  a  T  ^o.  ?  irV^  Supreme  Cowt  of  the 
proper  account  of  his  receipts  and  disburse-  -"".^^^V  £"^°  *^.  !?^'^/  Ju^^m^t 
mento,  and  so  far  as  he  failed  to  do  this  ]!*"*^^.  *®™!?  ''J^T^''^  ""'  "^""l^  ^ 
or  to  preserve  proper  vouchers,  the  matter  ?^^/^i"^^*  ^^^  of  Multnomah  County, 
may  be  dealt  with  on  the  accounting  ac-    ">  that  sUte.    Affirmed. 

cording  to  the  usual  principles.  Note.— On   what  adjudications   of  state 

The  decree  of  the  Court  of  Appeals  re-  courts  can  be  brought  up  for  review  in  the 

versed,  with  costs  in  this  court  and  costs  Supreme   Court  of   the   United  States  by 

of  both  appeals  in  the  Court  of  Appeals;  ^rit  of  error  to  those  courts-^see  note  to 

and   the   cause    remanded    with    directions  -^P!^  '^^*"f.P'  ^*  \  ^^^**5^^**  ^^^^  618. 

^  reinstate  and  amrm  the  decr^  of  th^  .^^^^I^^Z'lS^^TX'i^^^ 

Supreme  Court  of  the  DiBtnct  of  Columbia,  ^^^^^^  indictment  as  ^  i^otf  faeto  law— 

beBFiBg  date  January  4,  1906,  and  to  re-i^ee  note  to  Oamsey  y.  SUte,   38  LJLA. 

rene  and  set  aside  all  subaequent  decTeaa^  ^^B.^  Wk 

MM40  ^w-^m. 
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6m  nine  cam  below,  67  Or.  482,  107  Pac. 
f74;  on  rehearing,  67  Or.  499,  112  Pae.  427. 
no  faeti  are  itated  in  the  opinion. 

Itaara.  James  B.  Fenton  and  John  F. 

■abmitied  the  cauM  for  plaintiff  in 
Meeara.    Frank    £.    Freeman    and 
Ralph  B.  Moody  were  on  the  brief. 

Mr.  A.  M.  Crawford,  Attorney  General 
of  Oregon,  and  Mr.  Dan  J.  Malarkey  sub- 
mitted the  eanie  for  defendant  in  error.  Mr. 
Walter  H.  Brana  was  on  the  brief. 

Mr.  Jnatiee  Pitney  deliYered  the  opinion 
of  the  court: 

On  March  9,  1908,  Lem  Woon,  the  plain- 
tiff in  error,  was  aeensed  by  a  sworn  com- 
plaint, made  before  a  committing  magis- 
trate of  the  city  of  Portland,  of  the  crime 
S87]  «of  murder  in  the  killing  of  Lee  Tai 
Hoy,  and,  being  arraigned  before  the  magis- 
trate; waived  examination,  and  was  held  to 
answer  the  charge.  On  April  1, 1908,  the  dis- 
trict attorney  of  the  proper  district  filed  in 
the  proper  circuit  court  an  information 
•barging  him  with  the  crime  of  murder  in 
tha  first  degree  in  respect  of  the  same  homi- 
cide. The  institution  of  the  prosecution  by 
■ach  aa  information  was  at  that  time  an- 
thoriaed  by  1 1  of  an  act  of  1899,  known  as 
the  "information  law,"  Sees.  Laws  1899, 
p,  99,  Bellinger  and  Cotton's  Anno.  Codes  & 
Statutes,  I  1268,  which  reads  as  follows: 

"Hereafter  it  shall  be  lawful  for  the 
dHstriet  attorney  of  any  judicial  district  of 
this  state,  and  it  is  hereby  made  his  duty, 
to  fila  in  the  proper  circuit  court  an  infor- 
mation diarging  any  person  or  persons  with 
the  commission  of  any  crime  defined  and 
made  punishable  by  any  of  the  laws  of 
this  state;  and  which  shall  have  been  com- 
mitted in  the  county  where  the  information 
la  filed.* 

The  Constitution  and  laws  of  Oregon  at 
that  time  in  force  did  not  require  any  ex- 
amination, or  commitment  by  a  magistrate, 
aa  a  condition  precedent  to  the  institution 
of  a  prosecution  by  an  information  filed  by 
the  district  attorney,  nor  require  any  verifi- 
cation other  than  his  oflicial  oath.  State  v. 
Belding,  43  Or.  96,  99,  71  Pae.  330;  StaU  v. 
Oo^elmo,  46  Or.  260,  69  LJLA.  466,  79 
Pae.  677,  80  Pao.  103,  7  Ann.  Gas.  976. 

On  June  12,  1008,  the  pkintiff  in  error, 
having  pleaded  not  guilty,  was  pkeed  on 
trial  before  the  circuit  court  and  a  Jury, 
and,  being  found  guilty  as  charged  in  the 
indictment,  was  afterwards  sentenced  to 
death. 

On  June  1,  1908,  after  the  filing  of  the 
information,  and  before  his  trial  thereunder, 
I  18  of  article  7  of  the  Constitution  of 
Oregon,  under  which,  as  it  previously  stood, 
prosecutions  by  information  were  permit- 
•7  JLu  •«. 


ted,  was  amended  so  as  to  provide  as  fol- 
lows: *Vo  person  shall  be  charged  in  any 
circuit  court  with  the  commission  of  any 
*crime  or  misdemeanor  defined  or [5 88 
made  punishable  by  any  of  the  laws  of  this 
state,  except  upon  indictment  found  by  a 
grand  Jury." 

Plaintiff  in  error  appealed  to  the  supreme 
court  of  the  state,  which  affirmed  the  judg- 
ment of  conviction  (67  Or.  482,  107  Pac 
974),  and  denied  a  petition  for  a  rehearing 
(67  Or.  499,  112  Pac  427),  and  the  case 
comes  here  under  |  709,  Rev.  StaL  (U.  8. 
Comp.  Stat  1901,  p.  676),  Judicial  Code, 
I  237  [36  8Ut  at  L.  1166,  chap.  231,  U. 
S.   Comp.   Stat   Supp.   1911,  p.  227]. 

Two  Federal  questions  were  raised  in  the 
state  oourts  and  there  decided  adversely  to 
the  plaintiff  in  error,  and  are  here  aasigned 
for  error. 

First,  that  the  "information  act"  of  Feb- 
ruary 17,  1899,  is  in  contravention  of  the 
"due  process  of  law"  clause  of  the  14th 
Amendment  of  the  Constitution  of  the 
United  SUtea. 

Second,  that  the  adoption  of  the  amend- 
ment of  the  state  Constitution  after  the 
plaintiff  in  error  was  charged  with  the 
crime  operated  to  repeal  all  laws  in  con- 
flict therewith  immediately  upon  its  adop- 
tion, and  therefore  he  could  not  be  tried, 
convicted,  and  sentenced  without  indictment 
by  grand  Jury. 

The  second  point  was  abandoned  upon 
the  argument,  doubtless  because  it  was  con- 
sidered to  be  foredoeed  by  the  decision  of 
this  court  in  the  recent  case  of  Ross  v. 
Oregon,  227  U.  8.  160,  164,  ante,  468,  464, 
33  Sup.  Ct.  Rep.  220.  In  that  case  the 
plaintiff  in  error  was  tried  and  convicted 
in  a  prosecution  instituted  by  information, 
and  his  case  was  pending  on  appeal  in  the 
state  court  at  the  time  of  the  adoption  of 
the  constitutional  amendment  He  sidvaneed 
the  contention  that  the  amendment  had  the 
effect  of  repealing  the  "information  law,* 
and  made  it  impossible  to  enforce  the  Judg- 
ment against  him  because  of  the  due  proc- 
ess of  law  clsnsc  But  the  state  court 
ruled  (66  Or.  460,  479,  42  LJLA.(N.S.)  601, 
104  Pac  696,  106  Pac  1022),  that  the 
amendment  of  the  state  Constitution  waa 
prospective,  and  did  not  affect  pending 
cases.  This  court  held  that  this  decision 
involved  nothing  more  than  the  construc- 
tion of  the  amendment,  *which  was  a [589 
question  of  local  law,  not  reviewable  here. 

The  case  of  the  present  plaintiff  in  error 
is  not  distinguishable  upon  the  ground  that 
he  had  not  yet  been  put  upon  trial  when 
the  amendment  waa  adopted;  for  the  con- 
struction placed  by  the  supreme  court  of 
Oregon  upon  the  amendment  is  that  it  haA 
no  aff etti  uv»  ^"^  ••VDitttma.NJtfs^  Na.^"*  ^ 
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oept  with  respect  to  proeecutioni  thereafter 
inetUuted.  So  it  was  held  in  State  y.  Ju 
Nun,  63  Or.  1,  0,  08  Pac.  513,  614,  the  court 
aaying:  "It  will  be  obeerred  that  the 
amendment  does  not  provide  that  a  person 
ahall  not  be  'tried'  or  'prosecuted'  for  a 
eriminal  offense,  except  upon  indictment, 
bnt  simplj  that  he  shall  not  be  charged 
therewith.  When   we   speak   of 

charging  a  person  with  the  commission  of  a 
crime,  we  ordinarily  mean  the  commence- 
ment of  the  proceeding,  bj  the  filing  of  a 
written  complaint  or  accusation;  and  in 
our  opinion  it  was  in  this  sense  that  the 
words  were  used  in  the  constitutional 
amendment  in  question."  The  decision  of 
this  point  in  the  Ross  Case  was  rested  hj 
the  state  court  upon  the  authority  of  the 
Ju  Nun  decision;  and  it  was  upon  the 
same  authority  tliat,  in  the  present  case, 
the  court  set  aside  the  contention  that 
the  "information  law"  was  repealed  by  the 
constitutional  amendment.  Therefore  our 
decision  in  Ross  v.  Oregon,  supra,  is  control- 
ling. 

And  so  the  only  question  is  whether  the 
information  law  is  in  conflict  with  the  "due 
process  of  law"  clause.  This  would  seem 
to  be  sufficiently  set  at  rest  by  repeated 
decisions.  Hurtado  v.  California,  110  U.  S. 
616,  532,  538,  28  L.  ed.  232,  237,  230,  4  Sup. 
Ct  Rep.  Ill,  292;  McNulty  ▼.  California, 
140  U.  8.  645,  37  L.  ed.  882, 13  Sup.  Ct.  Rep. 
060;  Hodgson  v.  Vermont,  168  U.  S.  262, 
42  L.  ed.  461,  18  Sup.  Ct.  Rep.  80;  Bolln  v. 
Nebraska,  176  U.  S.  83,  44  L.  ed.  382,  20 
Sup.  Ct  Rep.  287;  Maxwell  t.  Dow,  176  U. 
8.  681,  44  L.  ed.  597,  20  Sup.  Ct.  Rep.  448, 
494;  DaTis  y.  Burke,  170  U.  8.  309,  45  L. 
ed.  240,  21  Sup.  Ct.  Rep.  210;  Dowdell  v. 
United  States,  221  U.  8.  326,  65  L.  ed.  753, 
81  Sup.  Ct.  Rep.  590. 

The  supreme  court  of  Oregon  haa  upheld 
the  validity  of  the  information  law  in  sev- 
690]eral  decisions,  based  upon  the  ^author- 
ity  of  the  Hurtado  Case :  State  ▼.  Tucker,  36 
Or.  291,  51  L.R.A.246,6l  Pac  894;  State  ▼. 
Guglielmo,  46  Or.  250,  251,  262,  69  L.R.A. 
466,  70  Pac.  577,  80  Pac.  103,  7  Ann.  Cas. 
076;  State  ▼.  Ju  Nun,  53  Or.  1,  07  Pac.  06, 
98  Pac  513. 

The  distinction  sought  to  be  drawn  be- 
tween the  present  case  and  that  of  Hurta- 
do, on  the  ground  that  the  Oregon  system 
did  not  require  that  the  information  be  pre- 
eeded  by  the  arrest  or  preliminary  examina- 
tion of  the  accused,  is  untenable. 

Although  the  plaintiff  in  error  waived  ex- 
amination, we  prefer  not  to  rest  upon  the 
drcumstanee  as  a  ground  of  decision.    For 
if  (aa  seems  to  be  conceded)  the  prelimin- 
MTf  examination  had  n«  lawful  status  un- 
<lstr  tb9  Imw§  of  Qragoa,  it  ia  not  eaay  to 
MM4M 


see  how  his  position  was  altered  for  iHkm 
worse  by  his  waiving  such  examination. 

But  since,  as  this  court  has  so  ofton  Im!!, 
the  "due  process  of  law"  clause  does  not  ro- 
quire  the  state  to  adopt  the  institution  and 
procedure  of  a  grand  jury,  we  are  nnable 
to  see  upon  what  theory  it  can  be  held  that 
an  examination,  or  the  opportunity  for  obo* 
prior  to  the  formal  accusation  by  the  dia- 
trict  attorney  is  obligatory  upon  the  states. 

The  matter  ia  so  clearly  settled  by  our 
previous  decisions  that  further  diaeuaaioM 
is  unnecessary. 

Judgment  affirmed. 


OSCAR  WILKINSON  and  Thomaa  J. 

Plffs.  in  Err., 

V. 

OSCAR  A.  M.  MoKIMMIE  and  Simon  Mo- 

Kimmie. 

(See  8.  C.  Reporter's  ed.  500-503.) 


Principal  and  anroty  —  releaso  of 

ty  —  change  in  contract. 

A  contract  for  the  eonveyance  of  a  parcel 
of  land  to  a  person  who  was  to  erect  cer- 
tain houses  upon  two  lots  in  such  parcel, 
and  reconvey  them  to  the  vendors,  free  and 
clear  of  all  encumbrances,  is  not  so  changed 
as  to  release  the  surety  on  the  bond  con- 
ditioned for  the  vendee's  faithful  perform- 
ance of  the  contract  by  an  arrangement  by 
which  the  two  lots  were  reserved  from  the 
conveyance  in  order  to  save  the  expense  of 
their  reconveyance. 
[For  other  cases,  see  Principal  and  Soretj.  IIL 

t  in  Digest  Sap.  Ct  lOoST] 

[No.  273.] 
Argued  May  1,  1013.    Decided  June  0,  1013. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
District  of  Columbia  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the  Su- 
preme Court  of  the  District  in  favor  of 
plaintiffs  in  an  action  against  the  sureties 
upon  a  bond.  Affirmed. 
See  same  case  below,  36  App.  D.  C  336. 
The  facts  are  stated  in  the  opinion. 

Messrs.  Charloo  Poo  and  Alfred  D. 
Smith  argued  the  cause  and  filed  a  brief 
for  plaintiffs  in  error. 

Mr.  John  RIdont  argued  the  eauso^  and, 
with  Mr.  W.  E.  Ambrose,  filed  a  brief  for 
defendanta  in  error. 

NoTB. — ^As  to  when  variation  of  contract 
discharges  suretv — see  note  to  Miller  t. 
Stewart,  6  L.  ed.  U.  8.  100. 

On  discharge  of  surety,  generally  aee 
notes  to  Bank  of  Uniontown  v.  Maekey,  M 
li.  ed.  U.  8.  486;  and  Griswold  v.  ~" 


Itlt. 
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Mr.  Jusiiee  Pitney  delivered  the  opinion 
•f  the  court: 

Bj  the  judgment  here  under  review  the 
oourt  of  appeals  affirmed  a  judgment  in 
fftTor  of  the  Messrs.  McKimmie  against 
Wilkinson  and  Kemp  in  an  action  upon  a 
bond  they  had  signed  as  sureties  for  one 
Horton.  By  an  agreement  in  writing,  the 
McKimmies  agreed  with  Horton  to  convey 
to  him  four  lots  in  block  9  of  Todd  and 
Brown's  subdivision  of  Mount  Pleasant  and 
Pleasant  Plains  for  $11,500,  which  he  agreed 
to  take  and  pay  for  as  follows:  To  assume 
a  mortgage  of  $3,000  and  pay  $1,000  on  de- 
livery of  the  deed;  to  reoonvey  to  the 
Messrs.  McKimmie  two  lots,  each  16  feet  8 
inches  front  on  Brightwood  avenue  (part 
of  the  land  above  described),  free  and  clear 
of  encumbrances,  and  erect  on  each  of  these 
lots  a  two-story  brick  dwelling,  according 
to  approved  plans  and  specifications,  within 
eight  months  from  the  date  of  the  agree- 
ment, for  which  construction  and  comple- 
tion, clear  of  mechanics'  liens  or  other  en- 
cumbrances, Horton  agreed  to  furnish  a 
sufficient  and  satisfactory  bond  to  the  Mc- 
Kimmies; and  for  the  balance  of  the  pur- 
592]0ha8e  price,  $600,  Horton  was  *to  give 
two  notes,  secured  by  a  second  deed  of  trust 
upon  two  other  lots  in  the  tract,  "upon 
which  he  is  to  erect  houses  similar  to 
those  herein  described.**  The  agreement  ex- 
pressly provided  that  ''the  said  houses  con- 
tracted for  to  be  constructed  as  aforesaid 
shall  be  delivered  upon  their  completion  to 
the  parties  of  the  first  part  [the  Messrs. 
McKimmie]  as  their  property  in  fee  simple, 
and  shall  be  free  and  clear  of  all  encum- 
brances or  liens.** 

The  bond  in  suit  recited  the  agreement, 
and  was  conditioned  for  its  faithful  per- 
formance by  Horton. 

The  opinion  of  the  oourt  of  appeals  (36 
App.  D.  C.  336)  sets  forth  the  full  history 
of  the  controversy  and  the  course  of  the 
trial.  We  deem  it  necessary  to  mention 
only  one  of  several  matters  that  were  dis- 
cussed in  argument  before  us,  and  that  is, 
the  contention  that  the  plaintiffs  in  error 
were  discharged  from  responsibility  as  sure- 
ties because  of  the  fact  that  by  arrange- 
ment made  between  the  Messrs.  McKimmie 
and  Horton,  instead  of  their  conveying  to 
him  the  two  lots  that  were  to  be  theirs  in 
the  outcome,  and  upon  which  he  was  to 
build  the  houses  that  were  to  become  their 
property,  they  had,  with  his  consent,  re- 
served these  two  lots  from  the  conveyance. 

We  agree  with  the  oourt  of  appeals  that 
while  in  form  the  contract  required  the 
plaintiffs  to  convey  the  whole  of  the  land  to 
Horton,  who  was  to  erect  certain  houses 
upon  the  two  lots  and  reconv^  them  to  the' 
ST  Ii.  6d* 


plaintiffs  free  and  clear  of  encumbraaoeta 
the  real  purpose  and  effect  of  the  agreement 
was  that  Horton  was  to  have  title  to  the 
remainder  of  the  land  in  consideration  of 
his  erecting  these  two  houses  for  the  plain- 
tiffs; and  that,  notwithstanding  the  form  of 
the  contract,  its  essence  was  such  thai  if 
the  McKimmies  had  conveyed  the  whole  plot 
to  Horton,  they  would  nevertheless  have 
remained  in  equity  the  owners  of  the  two 
lots.  For  a  court  of  equity  looks  to  sub- 
stance rather  than  to  form. 

It  is  hardly  necessary  to  say  that  the 
question  whether  *the  contract  of  the[5f  8 
principal  has  been  altered  so  as  to  discharge 
the  surety  is  to  be  decided  according  to  th« 
essentials,  in  whatever  jurisdiction  it  may 
be  raised.  And  so  we  think  the  court  cor- 
rectly held  that  the  arrangement  that  was 
made  between  the  McKimmies  and  Horton* 
of  reserving  the  two  lots  from  the  conv^- 
ance  in  order  to  save  the  expense  of  a  re- 
conveyance, was  not  a  material  change  in 
the  contract;  that  it  did  not  alter  the  po- 
sition of  either  Horton  or  his  sureties;  and 
therefore  did  not  discharge  the  latter.  Read 
v.  Bowman,  2  Wall.  691,  603,  17  L.  ed.  812, 
816;  Reese  v.  United  States,  9  Wall.  IS,  21, 
10  L.  ed.  641,  644 ;  Cross  v.  Allen,  141  U.  B. 
528,  637,  36  L.  ed.  843,  840,  12  Sup.  Ct 
Rep.  67. 

Judgment  affirmed. 


DISTRICT  OP  COLUMBIA,  Plff.  in  Krr., 

V, 

JAMES  T.  PETTY,  Charles  W.  Church  et 
al..  Executors  of  Charles  B.  Choreh, 
Deceased,  Jesse  B.  Wilson,  and  George 

T.  Deering. 

(See  S.  C.  Reporter*s  ed.  603-609.) 

Bond  —  of  anditor  —  liability  of  sarety 
—  accounting  for  permit  work  de- 
posits. 

1.  The  sureties  on  the  official  bond  of  the 
auditor  of  the  District  of  Columbia  oonld 
not  be  made  accountable  for  moneys  de- 
posited by  citizens  with  the  collector  ol 
taxes  for  street  improvements  under  the 
permit  system  by  any  rules  of  the  eommie- 
sioners  of  the  District  relative  to  the  dis- 
position of  such  moneys,  since,  there  being 
no  statute  authorizing  the  commissioners 
to  receive  or  expend  such  deposits,  they 
were  not  public  moneys  in  any  Itnl  sense, 
but  funds  of  private  citizens,  held  eztra- 
officially  by  the  public  officers. 
[For  other  cases,  see  Bonds,  II.  b^  la  Dtgsst 
Sup.  Ct  1908J 

Note. — On  liability  of  sureties  on  offleial 
bonds,  generally — see  notes  to  United  States 
v.  Giles,  3  L.  ed.  U.  S.  709,  and  PQetBDAa.\sft 
General  t.  TUiVj,  1 1^.  ^^-^^ ^IV 


SUFRBia  COUBT  OF  THX  UNITES  8TAHCB.  Ota.  tmot, 

DlMriot  of  Oolnmbla  —  UaUltty  or  »ii.  3S  C.  C.  A.  42,  M  Fed.  218;   JMmp  t. 

dllor  —  favIM  of  clerk.  United  Statoa,  106  U.  B.  147,  27  L.  al.  «, 

2.  Rcaponaibillty  tor  the  faulU  of  the  die-  i  gup    q^  g^n    74, 

hurting   clerk    w.e    not   impend    uiHra    the  The'demur«r  admiU  tli*t  the  b 
auditor  o(  the  District  of  Colui-"-'-  *"•  "— 
txt  of  Hareh  3,  1B91   (20  8Ut 
ohAp.  64S),  providing  lor  luch  clerk  to  be 
mbordinfttfl  &>  the  conuniMioner*  of  the  Die- 

triet,  who  were  to  be  held  responiible  lor  S24,  828. 

hie  acta  end  defaulti,  and  authoriMng  Um       u,    .    ,    t*— ii-_ < . t  »&-  ..„.. 

to  pay  laborera  and  emploreea  "with  mone^e  "'; '•  '•  PfV?**'"  *T^  ^  ^^ 

adraneed  to  him  by  the  eommiuionera  In  "^  *'*d  a  bnef  for  defenduU  to  tmt 

their   dieeretion,  upon   pay   rolls  or   other  Charlea  W.  Chnrch  and  George  T.  Deeriflgi 

Toucbera    audited    and    approved    by    the  While  duties  of  a  like  eharaeter  m^  ba 

auditor  of  the  Diatrlet  irf   Columbia,  and  devolved   upon   a  bonded   offloer   after  Ua 

certified  by  the  eon mlui oners,  ai  now  re-  bond  is  given,  with  the  effect  of  cbargliig  Mi 

quired  bj  law,"  nor  by  the  rales  promut-  rareties,  duties  of  a  wholly  different  ehar- 

gated  by  an  order  of  the  commissionere  un-  „t«r  cannot  be  imposed  with  that  etTaet. 

aer  date  of  June  13,  1888,  relating  to  the  2  Brandt,  Suretyship  t  Guaranty,  |  660; 

'jirircoiiecr'Sf'terr'sir^i'r  f:r^  -  "-in/^; "  ^J-^ 

provements  under  the  permit  system.  "  L.  cd.  1006;  United  BUte-  v.  McCartiWT, 

iFor  other  esses,  see  District  of  Coiambli,  TI.,  I  Ked.  104;  People  v.  Tompkins,  74  IlL  482; 

la  Dliset  fiep.  Ct    190B.J  Skillett  v.  Fletcher,  L.  R.  2  C  P.  4et,  M 

L.  J.  C.  P.  N.  S.  SOS,  16  li.  T.  N.  S.  4B8,  IS 

Week.    R^.    876;    Emne    Bav.    Bank    t. 

A,^..H„.,..».  D„,d.dj™..,,.,3.  s;jr',"M.u"'.  "o-^^Sf-s 

.  lliomM,  88  Tean.  491,  IS  B.' W.  1034; 


iHo.  318.] 


1  Ih.   DLtncl   ol   Colun,b,.   I.   „,.„   .  g^^^,,  ,  „            ^  ^                ^^ 

,udgm.»t.h,ch.Brm«l.judp,™lc,t    1»  „^     „  „,      ^,^          ^^    j^^^^^    „ 

Supnm,  (X,«rt  of  Ih.  D,,t„.t,  .u,U,«,ng  ^^  ,'      J  ^   „  ,      LU^oSTTji—, 

.  dmum,  to  lb.  d«l.,.l,..  ,„  u  .ot™  ^          ^                  ^   ^               — 

Sea  Esme  case  below,  37  App.  D,  C.  168.  i.         .u          i        .  --.i    -    i    i  ZT         i. 

Tb.  t,«.  .n  .UUd  1«  lb,  optalob.  "'"   "t  "'•   "™;''"JS.,'^?'''^ 

'  and   in  whose  favor  doubtful  queaiions  ef 

Mr.   Edward   H.    ThomM   argued   the  construction  arc  to  be  r«a<dved. 

cause  and  Sled  a  brief  for  plaintiff  in  error:  United  States  t.  Hoi^,  103  U.  B.  T3,  26 

The  bond  covers  the  breaches  assigned.  L.    ed.   306;    United  States  r.   Boeokar,  21 

Moses  T.  United  SUtes,  168  U.   B.  S71,  Wall.  602,  22  L.  ed.  472. 

576,   688,   41    L.    ed,    1119,    1121,    112B,    17  ,,             ^    ,         „    „  ,_.        -u_.     .j.  , 

Su^  Ct  Eep.  682;  Howard  v.  UniW  Stat«i,  „,  "'"'^  '^"''4f".       ^^/S*^.!: 

184  U.  S.  676.  46  L.  ed.  764,  22  Bup.  CL  Rep  S'*?"."'  ?""*  7,'"^,  ^,    Bielurtwi  SM 

g^                                            '            r               I-  ^    l,^,^    fg^    defendant    in   error   Jeaat    B, 

The  bond  eovers  duties  Imposed   on  the  L"*"'  ..                ,            ,         *  ..            . 

auditor  subsequent  to  the  date  of  the  bond.  ..  ^VT    ,"'«B=""'l  .««"*'«  "*  *^T^ 

Minor  T.  Mechanics'  Bank,  1  Pet.  46,  78.  "'*''*?;    ^,!  '""Ji.'',  "f^           "^If 

73,  7   L.  ed.  47.   68,  69;    United  SUt^  t!  ?*'■  ?«**?  l-"'""*  ^.t  Ui^  were  protoet- 

Powell.   14  Wall.  493,  801,  602,  20  L   ed.  '"B  -K*™*    "•  »»  *!>•  hwd.  c*  one  wlMs 

Tee    728.  ^"^^  ^  '"*       ezamine  and  verify  aeeaanta. 

Tbl  «upti..  u  p»d » .  Toi«.i.„  „?"?""'• ""'"'"'  r;  ?rs?* " 

lij^j            a                   B                                     /  ^^,   53IJ.  st,^  ,_  Brown,  10  Or.  222. 

Brandt,  Suretyship  A  Guaranty,  H  61B,  Mr.  W.  C.  SuUivan  filed  a  brief  for  «» 

621 ;  Tjrler  v.  Hand,  7  How.  673,  12  L.  ed.  fendant  in  error  JaoMS  T.  Patty  i 

824;  United  Stat«s  v.  Pumphrey,  11  App.  No  breach  of  the  conditicm  of  the  bond  la 

D.  a  44;  District  of  Columbia  *.  Ball,  22  alleged  in  the  declaration. 

App.  D.  a  663.  Bmith  v.  District  of  Columbia,  tS  App. 

The  principal   and  sureties   on  the  bond  D.  C.  376;  McOraw  v.  District  of  OolnnAia, 

an  estopped  to  deny  its  validity,  id  whole  3  App.  D.  C.  408.  26  L.R.A.  691. 

or  in  part,  because  the  principal  has  en-  The  principal  Is  no  more  Uabla  ttndcr  the 

joyed  Uie  benefits  arising  fram  the  giving  present  declaration  than  are  the  anretiea. 

of  the  bond.  Gaussen  v.  United  BUtea,  07  U.  8.  684, 

United  States  v.  Hodson.  10  Wall.  409,  19  591,   24    L.    ed.    1009,    1010;    State    ez   nL 

£,  ed.  940;  Daniels  v.  Tearney,  102  U.  S.  Columbus  t.  Hanser,  S3  Ind.  lU;  Boalaa 

420,  26  L.  ed.  IW;  Qndj  v.  Utilt«d  Btatea,  t.  Uooic,  &  AUan,  186;  Eaten  v.  Kelly,  » 

a»44  »«  ^-  «> 
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N.  a  110;  People  y.  Tompkins,  74  HL  482; 
Turner  t.  OoIUer,  4  Heiak.  89;  MeLendon 
T.  State,  92  Tenn.  520,  21  LIUL  738,  22 
8.  W.  200;  Clark  y.  Logan  Coanty,  138  Ky. 
676,  128  8.  W.  1079;  Hawkins  ▼.  Thomas, 
8  Ind.  App.  399,  29  N.  E.  167;  State  ez  rel. 
Wyatt  y.  Bagdy,  160  Ind.  669,  67  N.  E.  519. 

Mr.  Jnstlee  Pitney  deliyered  the  opinion 
•f  ike  eonrt: 

This  action  was  founded  upon  the  official 
bond  of  James  T.  Petty,  auditor  of  the  Dis- 
iriet  of  Columbia,  given  by  him  and  his 
sureties,  bearing  date  May  Ist,  1888,  and 
eonditioned  as  follows: 

"Whereas,  the  above  bounden  James  T. 
Petty  has  been  appointed  to  the  office  of 
auditor  in  and  for  tht  Distriet  of  Columbia, 
BOW,  therefore,  the  condition  of  said  obliga- 
tion is  such  that  if  the  said  James  T.  Petty 
shall  faithfully  and  efficiently  perform  all 
the  duties  of  his  said  office,  as  provided  for 
by  law,  and  the  rules  and  regulations  from 
time  to  time  duly  prescribed  for  the  govern- 
ment of  the  civil  service  of  said  District^ 
and  shall  well  and  truly  pay  over,  disburse, 
and  account  for  all  moneys  that  shall  come 
to  his  hands,  as  the  law  and  orders  govern- 
ing said  service  shall  require,  then  said  ob- 
ligation to  be  void;  otherwise  to  remain  in 
full  force." 

S96]  *The  supreme  court  of  the  District 
sustained  a  general  demurrer  to  the  orig- 
inal declaration,  and  t6  several  successive 
amended  ones.  Upon  the  last  occasion  an 
appeal  was  taken  from  the  Judgment  of 
that  court  to  the  court  of  appeals,  resulting 
in  an  affirmance  (87  App.  D.  C.  156),  and 
the  present  writ  of  error  was  then  sued 
out. 

The  declaration,  in  its  final  form,  sets 
forth  the  several  acts  of  Congress  under 
which  it  was  sought  to  charge  the  de- 
fendant Petty,  as  auditor,  with  the  custody 
of  or  responsibility  for  certain  moneys  men- 
tioned in  the  several  breaches  assigned ;  and 
also  sets  forth  certain  rules  and  regula- 
tions prescribed  by  the  commissioners  of 
the  distriet  concerning  the  office  of  auditor, 
that  are  said  to  impose  such  responsibility. 

If  the  averments  do  not  show  a  liability 
on  the  part  of  the  auditor  and  his  sureties, 
it  is  no  fault  of  the  pleader.  The  fact  is, 
as  was  frankly  avowed  at  the  Bar,  that  it 
was  not  intended  to  charge  that  any  of  the 
■oneys  in  question  came  into  the  hands  of 
Mr.  Petty  personally,  or  were  by  him  misap- 
propriated; that  in  fact  it  was  the  dis- 
bursing clerk  in  the  auditor's  office  who 
cashed  certain  checks  and  embessled  the  pro- 
•eeds.  The  theory  of  the  declaration  is 
that  Petty,  as  auditor,  is  responsible  for 
the  mon^s  represented  bj  the  eheoks,  and 
§7  Ii.  ad. 


bound  to  make  good  the  defalcation  of  the 
disbursing    officer;    and    this    because    of 
the  character  of  the  duties  imposed  upon  the 
auditor  in  respect  of  certain  funds  known 
as  the  "Permit  Fund,"  or  the  "Deposit  and 
Assessment  Fund,  Whole-Cost  Work,"  etc. 
The  history  of  the  legislation  under  which 
the  government  of  the  District  was  organ- 
ized and  its  affairs  conducted,  down  to  and 
during  the  period  covered  by  this  action,  is 
rehearsed  in  the  opinion  of  the  court  of  ap- 
peals, and  it  would  serve  no  useful  purpose 
to  repeat  it  here.    The  history  of  the  office 
of  auditor,  and  the  peculiar  statutes  under 
which  it  is  sought  to  hold  him  responsible 
for  *the  custody  and  disbursement  of[596 
moneys,  and  other  duties  aside  from  thosA 
that  belong  to  the  office  ex  vi  termini,  are 
rehearsed.    Certain  rules  promulgated  by  an 
order  of  the  District  commissioners,  under 
date  June  13,  1888,  are  likewise  set  forth. 
They  have  to  do  with  the  disposition  of 
moneys  deposited  with  the  collector  of  taxes 
of  the  District  by  citizens  of  the  District 
for    {inter  alia)    "permit  work."     Certain 
duties  akin  to  the  normal  functions  of  an 
auditor  are  by  these  rules   imposed  upon 
that  officer,  among  which  are  the  examina- 
tion of  vouchers  and  pay  rolls  prepared  by 
the  superintendents  of  streets  and  of  sewers, 
respectively,  for   services   rendered  or  ma- 
terial furnished,  payable  from  the  permit 
fund;  approval  of  such  pay  rolls  and  vouch- 
ers if  found  correct;    and  the  making  of 
requisitions  upon  the  collector  of  taxes  for 
the  amount  thereof.    A  separate  section  pro- 
vides that  "once  a  month,  upon  a  day  regu- 
larly set  apart  for  the  purpose,  the  pay  elerk 
of  the  auditor's  office  shall  take  the  rolls 
thus  prepared,  with  the  money  necessary  to 
meet  the  same,  repair  to  the  places  where 
the  work  is  being  done,  and,  after  proper 
identifications,  and  receipts  given,  pay  in 
cash  to  each  claimant  the  amount  found  to 
be  due.    He  shall  give  bond  with  approved 
security  in  the  sum  of  $5,000  for  the  faith- 
ful performance  of  the  duties  required  of 
him."     By  another  section  the  auditor  is 
to   debit   the   collector   of  taxes   with   de- 
posits  on   account   of   permit   and   license 
funds,    and    credit    him    with    requisitions 
honored  by  the  collector.    By  another  see- 
tion  the  auditor  is  to  "debit  himself  with 
the  moneys  received  from  the  collector  of 
taxes  upon  requisition  made  as  provided  in 
§  1,  and  credit  himself  with  payments  upon 
vouchers  duly  certified  and  approved,  as  in 
§§2  and  7."     By  §7,  after  the  work  for 
which  a  deposit  has  been  made  has  been 
completed  and  paid  for,  the  auditor  Is  to 
state  the  account  with  the  depositor,  make 
requisition  upon  the  collector  for  any  bal- 
aaat  duo  lbs  de^oaVtttfx*i»^T«^i  ^%\>W 
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same  upon  presentation  of  the  original  cer- 
tificate of  deposit. 

The  meaning  of  the  terms  "permit  work" 
and  "permit  fund"  is  explained  in  the  dec- 
laration as  follows:  "That  in  the  course  of 
administration  the  commissioners  found  it 
expedient  that  all  work  done  by  the  District 
of  Columbia  as  the  result  of  cuts  made  in 
streets,  avenues,  roads,  and  alleys  in  said 
District  be  paid  from  a  fund  known  as  the 
'Deposit  and  Assessment  Fund,'  which  was 
whole-cost  work,  and  thereupon  the  said 
commissioners,  on  February  6,  1897,  ordered 
that  for  convenience  in  keeping  the  accounts 
in  cases  of  repairs  made  by  the  District  of 
cuts  in  pavements  and  other  work  done  by 
the  District  which  were  paid  for  from  pri- 
vate deposits,  a  general  account  be  opened, 
styled  'Deposit  and  Assessment  Fund,'  and 
that  all  material  and  labor  for  such  work  be 
charged  against  said  account,  and  be  paid 
by  assessment  against  the  deposits  made  for 
such  purposes." 

Until  the  making  of  the  order  of  June  13, 
1888,  there  was  no  law,  rule,  or  regulation 
making  the  auditor  of  the  District  account- 
able for  public  moneys,  and  we  agree  with 
the  court  of  appeals  that  since  there  was 
no  statute  authorizing  the  District  com- 
missioners to  receive  or  expend  such  permit 
work  deposits,  the  order  imposed  no  liabil- 
ity upon  the  auditor's  bondsmen,  because 
the  moneys  received  from  eitizens  for 
street  improvements  under  the  permit  sys- 
tem were  not  public  moneys  in  any  legal 
sense,  but  funds  of  private  citizens,  held 
extraofficially  by  the  public  officers. 

The  act  of  Congress  of  March  3,  1891  (26 
Stat  at  L.  1064,  chap.  646),  provided  for 
a  disbursing  clerk,  and  authorized  him  to 
pay  laborers  and  employees  of  the  District 
"with  moneys  advanced  to  him  by  the  com- 
missioners in  their  discretion,  upon  pay  rolls 
or  other  vouchers  audited  and  approved  by 
the  auditor  of  the  District  of  Columbia,  and 
certified  by  the  commissioners,  as  now  re- 
6f  8]quired  by  *law."  This  clerk  was  made 
mbordinate  to  the  commissioners,  and  they 
were  held  responsible  ior  his  acts  and  de- 
faults. The  declaration  svers  that  this  dis- 
bursing clerk  was  the  same  as  the  "pay 
clerk"  referred  to  in  the  order  of  June  13, 
1888. 

Be  this  as  it  may,  we  find  nothing  in  the 
law,  nor  in  that  order,  to  impose  responsi- 
184t 


bility  for  the  faults  of  the  disbursing  clerk 
upon  the  auditor. 

Moreover,  the  breaches  assigned  in  the 
declaration  do  not  appear  to  pertain  to  any 
of  the  duties  imposed  upon  the  auditor  l^ 
any  of  the  laws,  or  rules,  or  regulations  to 
which  we  are  referred. 

Four  of  the  assigned  breaches  set  up  that 
certain  checks,  some  drawn  by  the  disburs- 
ing officer  and  countersigned  by  the  audi- 
tor, and  others  drawn  by  the  auditor,  all 
payable  to  his  order  as  auditor,  and  in- 
dorsed  by  him  as  such,  should  have  been 
deposited  by  him,  "in  accordance  with  law 
and  the  rules  governing  the  conduct  of  his 
office,"  with  the  Treasurer  of  the  United 
States;  or  should,  "in  accordance  with  law 
and  the  rules  and  regulations  aforesaid,* 
have  been  deposited  in  a  certain  bank  as 
reimbursement  of  the  Deposit  and  Assess- 
ment Fund;  or  should  have  been  deposited 
in  bank  to  the  credit  of  Petty  as  auditor, 
for  the  benefit  of  the  whole-cost  work,  ete.; 
that  in  each  instance,  the  checks,  having 
been  indorsed,  were  not  so  deposited,  but 
were  cashed  and  the  proceeds  never  paid  or 
accounted  for  to  the  plaintiff,  etc  For 
reasons  already  mentioned,  the  pleader  has 
studiously  refrained  from  averring  that 
these  checks  were  cashed  by  Petty,  or  that 
the  proceeds  thereof  in  any  way  came  to  his 
hands.  The  legitimate  inference  is  to  the 
contrary;  and  that  some  other  official,  for 
whose  misconduct  Petty  was  not  by  law 
responsible,  took  the  proceeds.  For  in  none 
of  the  breaches  is  the  duty  attributed  to 
Petty  covered  by  any  of  the  laws,  rules,  or 
regulations  that  are  cited.  The  fifth  breach 
charged  is  that  Petty,  as  auditor,  failed  to 
account  for  ^moneys  of  the  District  of  [500 
Columbia  which  came  to  his  hands,  repre- 
sented by  certain  specified  checks,  from 
funds  belonging  to  the  whole-cost  work,  un- 
lawfully  drawn  by  Petty  as  auditor,  tha 
checks  being  payable  to  the  order  of  Petty 
"as  disbursing  agent.  Rock  Creek  Park, 
D.  C.;"  that  these  checks  and  the  proceeds 
thereof  were  unlawfully  used  by  Petty  in 
his  capacity  as  such  disbursing  agent,  etc, 
etc.  Upon  the  argument  no  attempt  was 
made  to  support  this  breach,  and  as  it  ap- 
pears to  charge  duties  that  are  not  covered 
by  any  of  the  laws  or  rules  cited,  we  dis- 
miss it  without  further  mention. 

Judgment  affirmed. 

SSf  V.  8. 
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Cabu  Dibposbd  of  Without  Opiniovil 


••0]     ^JOTTBNAL     or     OOIOCBBOB     k     COM- 

xmoiAL  BuLLKTiN,  Appellant,  v.  Albert 

8.   BuBLBSON,   Poetmaster  Qeneral,  etc., 

tt  aL    [Na  818.] 

Motion  for  a  lestraining  order. 

Mr.  Robert  C.  MorrU  for  appellant. 

Solicitor  General  Bullitt  for  appelkea. 

March  17,  1013.     Granted. 


••8]*EDwnf  J.  Bbown,  Plaintiff  in  Error, 

Y.  State  of  Washington.     (No.  180.] 
Srror  to  atate  court  —  Federal  queation. 

In  Error  to  the  Supreme  Court  of  the 
State  of  Washington  to  review  a  judgment 
iHiich  affirmed  a  judgment  of  the  Superior 
Court  for  Thurston  County,  in  that  state, 
dismissing  an  action  to  vacate  and  enjoin 
the  enforcement  of  a  oonyiction  of  practis- 
ing dentistry  without  a  license. 

See  same  case  below,  60  Wash.  106,  100 
Pto  802. 

Messrs.  Joseph  D.  Sullivan  and  Edwin 
J.  Brown  for  plaintiff  in  error. 

Messrs.  W.  V.  Tanner  and  W.  P.  Bell 
for  defendant  in  error. 

March  17,  1013.  Per  Curiam:  Dis- 
missed for  the  want  of  jurisdiction,  on 
the  authority  of  Kansas  City  Star  Co.  v. 
Julian,  215  U.  S.  500,  last  paragraph,  54 
L.  ed.  340,  30  Sup.  Ct  Rep.  406;  Rogers 
t.  Jones,  214  U.  S.  204,  63  L.  ed.  060,  20 
Bap.  Ct  Rep.  635. 


BZ  FABTI:   In  THB  MaTTEB  of  CRABLB8  F. 

Wilcox,  Petitioner.     [No.  — ,  Original.] 

Motion  for  leave  to  file  petition  for  a  Writ 
of  Mandamus  and  for  leave  to  proceed  im 
farm^  paiiperts. 

Mr.  Chas.  F.  Wilcox,  im  frofria  p^mma, 
lor  petitioner. 

April  7,  1013.    Denied, 
S7  U  ed. 


St.  Louis  Southwestebn  Railway  Oom^ 
PANT,    Plaintiff    in    Error,    v.    A.    W. 
BUBCKETT.     [No.  234.] 
Carriers  —  interstate  freight  rates  —  post- 
ing —  erroneous  quotation. 
In  Error  to  the  District  Court  of  the 
Parish  of   Caddo,  State  of  Louisiana,  to 
review  a  judgment  in  favor  of  a  shipper 
for  the  difference  between  interstate  freight 
rates  paid  by  him,  which  were  on  file  with 
the  Interstate  Commerce  Commission,  but 
not  posted,  and  the  lower  rates  previously 
in  force. 

Messrs.  Taliaferro  *  Alexander,  S.  H.[i04 
West,  C.  C.  Collins,  and  Roy  F.  Britton  loi 
plaintiff  in  error. 
No  appearance  for  defendant  in  error. 
April  28,  1013.  Per  Curiam:  Judgment 
reversed  with  costs,  and  case  remanded  for 
further  proceedings  upon  the  authority  of 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Hefley,  158  U.  8. 
08,  30  L.  ed.  010,  15  Sup.  Ct.  Rep.  802; 
Texas  k  P.  R.  Co.  v.  Mugg,  202  U.  S.  242, 
50  L.  ed.  1011,  26  Sup.  Ct.  Rep.  628;  United 
SUtes  V.  Miller,  223  U.  S.  500,  56  L.  ed. 
568,  32  Sup.  Ct.  Rep.  323;  Illinois  C.  R.  Co. 
V.  Henderson  Elevator  Co.  226  U.  S.  441f 
ante,  200,  33  Sup.  Ct.  Rep.  176. 


United  States  kz  bsl.  Sau  Zimmemfixb, 

Appellant,  v.  P.  L.  Pibntib  et  aL    [No. 

Oil.] 
Appeal  —  from  dlstriet  oonrt  —  Federal 

question. 

Appeal  from  the  Distriet  Court  of  the 
United  States  for  the  Northern  Distriel 
of  Illinois  to  review  a  decree  quashing  a 
writ  of  habeas  corpus  to  inquire  into  a  de- 
tention under  a  deportation  warrant. 

Mr.  Benjamin  C.  Bachraeh  for  appellant. 

The  Attorney  General  and  Assistant  Ai> 
tomey  General  Harr  for  appellees. 

April  28,  1013.  Per  Curiam:  Dismissed 
for  the  want  of  jurisdiction.  Lampasas  ▼. 
Bell,  180  U.  S.  276,  282,  45  L.  ed.  527,  630, 
21  Sup.  Ct.  Rep.  368;  American  Sugar  Bof. 
Co.  T.  United  SUtes,  211  U«  8.  155,  161,  63 
L.  ed.  120, 131, 2tt  E\i^.CX.^^v^> 
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Mabion  a.  Hobsb,  Plaintiff  in  Error,  y. 

SiDNKT  A.  Bbown,  Sheriff  of  New  London 

County,  Oonn.     [No.  223.] 
Error  to  state  court  —  Federal  qnettion. 

In  Error  to  the  Supreme  Ck>urt  of  Erron 
of  the  State  of  Connecticut  to  reriew  a 
Judgment  which  affirmed  a  judgment  of  the 
Superior  Court  of  New  London  County,  in 
that  state,  denying  relief  by  habeas  corpus 
to  a  person  convicted  of  keeping  a  house  of 
ill  fame. 

See  same  case  below,  83  Conn.  650,  78 
Atl.  430. 

Messrs.  Donald  G.  Perkins  and  Chas.  W. 
Comstock  for  plaintiff  in  error. 

Mr.  Chas.  B.  Whittlesey  for  defendant  in 
error. 

April  28,  1913.  Per  Curiam:  Dismissed 
for  want  of  jurisdiction.  Anderson  y.  Con- 
necticut, 226  U.  S.  603,  ante,  377,  33  Sup. 
Ct  Bep.  217. 


Charles  WiLSOif,  Arrested  under  the  Name 
of  Charles  Willard,  Appellant,  y.  United 
States    [No.  321.] 

Appeal  —  review  in  habeas  corpus  proceed- 
ing —  changed  condition. 
Appeal  from  the  District  Court  of  the 

United  States  for  the  Northern  District  of 

Illinois  to  review  an  order  denying  a  writ 

of  habeas  corpus. 
Mr.  Elijah  N.  Zoline  for  appellant. 
The  Attorney  General  for  appellee. 

605]  May  5,  1013.    •Per  Curiam:    Appeal 

dismissed  upon  the  authority  of  Johnson  y. 

Hoy,  227  U.  S.  245,  ante,  497,  33  Sup.  Ct. 

Rep.  240. 


CoLOBADO  k  Northwestern  Railroad  Com- 
PANT,    Plaintiff    in    Error,    y.    Unitkd 
States.     [No.  2.] 
Error  to  district  court  —  Federal  ques- 
tion. 

In  Error  to  the  District  Court  of  the 
United  States  for  the  District  of  Colorado 
to  review  a  judgment  awarding  penalties 
for  alleged  violations  of  the  safety-appli- 
ance act. 
Mr.  E.  E.  Whitted  for  plaintiff  in  error. 
The  Attorney  General  and  Assistant  to 
the  Attorney  General  Fowler  for  defendant 
in  error. 

May  5,  1013.  Per  Curiam:  Dismissed 
for  the  want  of  jurisdiction,  on  the  author- 
ity of  Union  Trust  Co.  v.  Westhus,  228  U.  S. 
510,  ante,  047,  33  Sup.  Ct  Rep.  503.  (See 
United  SUtea  t.  Colorado  &  N.  W.  R.  Ca 
li  LJRjL(NA)  167,  85  C.  C.  A.  27,  157 
Fed.  821,  13  Ann.  Cas.  803,  200  U.  S.  544, 
S§  L.  9±  919,  28  Sup.  Ct,  Sep.  670.) 
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S.  D.  Harper,  Plaintiff  in  Error,  y.  Grant 

Victor,  United  States  Marsha^  ete.   [No. 

238.] 
Appeal  —  mode  of  review  —  App^l  or 

error. 

In  Error  to  the  Circuit  Court  of  the 
United  States  for  the  Eastern  Distriet  of 
Oklahoma  to  review  an  order  denying  a 
writ  of  habeas  corpus. 

Mr.  James  S.  Davenport  for  plaintiff  in 
error. 

The  Attorney  General  and  Assistant  At- 
torney General  Adkins  for  defendant  in  er- 
ror. 

May  5,  1013.  Per  Curiam:  Dismissed 
for  the  want  of  jurisdiction,  on  the  author- 
ity of  Fisher  y.  Baker,  203  U.  S.  174,  182, 
51  L.  ed.  142,  143,  27  Sup.  Ct  Rep.  135,  7 
Ann.  Cas.  1018,  and  cases  cited,  and  eause 
remanded  to  the  District  Court  of  the 
United  SUtes  for  the  Eastern  Distriet  of 
Oklahoma. 


United  States,  Plaintiff  in  Error,  y.  At- 
lanta Journal  Company  et  aL     [Na 
253.] 
Appeal  —  by  government  in  eriminal  cases. 
In  Error  to  the  ^Circuit  Court  of[606 
the  United  SUtes  for  the  Northern  Dis- 
triet of  Georgia  to  review  a  judgment  sus- 
taining a  demurrer  to  and  quashing  an  in- 
dictment charging  a  conspiracy  to  defraud 
the  United  SUtes. 
See  same  case  below,  185  Fed.  656. 
The  Attorney  General  and  Assistant  At- 
torney General  Harr  for  plaintiff  in  error. 
Messrs.    Charles    T.    Hopkins,    Alex.    C 
King,  and  Jaek  J.  Spalding  for  defendant 
in  error. 

May  5,  1013.  Per  Curiam:  Dismissed 
for  the  want  of  jurisdiction,  on  the  author- 
ity of  United  SUtes  v.  Patten,  226  U.  8. 
525,  535,  ante,  333,  830,  44  LJELA.(N.S.) 
325,  33  Sup.  Ct.  Rep.  141,  and  eaaea  cited, 
and  eause  remanded  to  the  Distriet  Conrl 
of  the  United  SUtes  for  the  Northern  Dis- 
trict of  Georgia. 


John  Ashon,  Appellant,  y.  CkmsERYATum 
CoioassioN  or  Louisiana  et  aL  t[No 
276] ;  and  Lbong  Mow,  Appellant,  v.  Con- 
servation Commission  of  Louisiana  et 
al.     [No.   277.] 

Appeal  —  dismissal  —  changed  conditions. 
Two  Appeals  from  the  Circuit  Court  of 

the  United  SUtes  for  the  Eastern  District 

of  liouisiana  to  review  decrees  upholding 

(The  Conservation  Commission  of  Louis- 
iana and  M.  L.  Alexander,  Edgar  T.  Leche, 
and  J.  A.  Dayries,  substitutedMay  1,  1010, 
for  the  Board  of  Commissioners  for  the 
Protection  of  Birds,  etc.,  et  al.,  as  the  paip- 
ties  appellees  in  these  coses, 
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mucorandum  oasbb. 


■late  fiahiiig  Uwi  aiUdEed  for  race  dia- 
eriminmiloBs  wbieh  haT»  been  remored 
pending  appeaL 

See  Mune  enae  below,  Ka  876,  185  Fed. 
821,  No.  877,  186  Fed.  288. 

Mr.  B.  Howard  MeCaleb  for  appellant 

Meaara.  R.  G.  Pleaaant  and  Harry  Gamble 
for  aj^pelleea. 

May  6,  1918.  Per  Curiam:  Appeala  die- 
miaaed  wiibont  eoata  to  eitber  party  (Mills 
T.  Green,  169  U.  8.  661,  40  L.  ed.  293,  16 
Bap.  Ct  Rep.  182;  Flour  Inapectora  ▼.  Glo- 
▼er,  161  U.  &  101,  40  L.  ed.  632,  16  Sup. 
Ct.  Hep.  492),  and  caaea  remanded  to  tbe 
Diatriet  Court  of  the  United  Statea  for 
tba  Baatem  Diatriet  of  Louiaiana. 


OmoN  RiiLiOAD  k  Navigation  Gompakt, 

Plaintiff  in  Error,  ▼.  F.  V.  Maitih,  aa 

Sole  SnrriTing  Partner,  ete.  [No.  281.] 
Commeroe  —  oonflieting  atate  and  Federal 

regulationa  —  atate  demurrage  law. 

In  Error  to  tba  Supreme  Court  of  tbe 
State  of  Oregon  to  review  a  judgment  wbicb 
affirmed  a  judgment  of  tbe  Circuit  Court  of 
Umatilla  County  in  tbat  atate,  impoaing 
a  statutory  penalty  upon  a  carrier  for  its 
failure  to  furniab  freigbt  cara  on  demand 
for  uae  in  interatate  carriage. 

See  aame  caae  below,  68  Or.  108,  113  Pac. 
16. 

Meaara.  Maxwell  Evarta  and  W.  W.  Cot- 
ton for  plaintiff  in  error. 

No  appearanee  for  defendant  in  error. 

May  6,  1918.  Per  Cfuriam:  Judgment 
reveraed  witb  eoata,  on  the  authority  of 
Chicago,  R.  I.  &  P.  R.  Co.  ▼.  Hardwick 
Farmera  Elerator  Co.  226  U.  S.  426,  ante, 
607]284,  83  Sup.  Ct.  Rep.  174,  and  *cauae 
remanded   for   further  proceedinga. 


Gboioi  Habbinoton  et  al.,  Appellanta,  ▼. 

Atlahtio   k   PAonno   Telegraph   Com- 

PAirr  et  al.    [No.  409.] 
Ap'peal  —  from  circuit  court  of  appeala  — 

juriadiction  below. 

Appeal  from  the  United  Statea  Circuit 
Court  of  Appeala  for  the  Second  Circuit 
to  review  a  decree  which  directed  the  dia- 
Biaaal  of  the  bill  by  the  Circuit  Court 
for  tbe  Southern  Diatriet  of  New  York,  for 
want  of  juriadiction. 

Bee  aame  caae  below,  107  CCA.  698, 
186  Fed.  493. 

.    Meaara.  Frederick  J.  Stone  and  Alton  B. 
Parker  for  appellanta. 

Meaara.  John  F.  Dillon  and  Rnab  Taggart 
for  appelleea. 

May  6,  1913.  Per  Curiam:  Diamiaaed 
for  tba  want  of  jurkdietion.  United  SUtea 
»7  Ii.  #«. 


▼.  Jahn,  166  U.  S.  109,  114  (8),  39  L.  ed. 
87,  90,  16  Sup.  Ct  Rep.  89;  Carter  ▼.  Rob- 
erta, 177  U.  S.  496,  600,  44  L.  ed.  861,  868, 
20  Sup.  Ct  Rep.  713;  Gary  Mfg.  Co.  t. 
Aeme  Flexible  Claap  Ca  187  U.  S.  427,  47 
L.  ed.  244,  23  Sup.  Ct.  Rep.  211;  Macf ad- 
den  Y.  United  SUtea,  213  U.  8.  288,  63  L. 
ed.  801,  29  Sup.  Ct  Rep.  490. 


Gbobgb  Habbinoton  et  al.,  Appellanta,  y. 

Atlantic  k  Pacifio  Teleobaph  Compant 

et  al.     [No.  410.] 
Appeal  —  from  circuit  court  —  jurisdic- 
tion   below   —   prior   appeal   to   circuit 

court  of  appeala. 

Appeal  from  tbe  Circuit  Court  of  the 
United  Statea  for  the  Southern  District  of 
New  York  to  reriew  a  decree  entered  pur- 
suant to  the  mandate  of  the  Circuit  Oourt 
of  Appeala  for  the  Second  Circuit,  which 
directed  the  dismissal  of  the  bill  for  want 
of  jurisdiction. 

Messrs.  Frederick  J.  Stone  and  Alton  B. 
Parker  for  appellanta. 

Measrs.  John  F.  Dillon  and  Ruab  Tag- 
gart for  appelleea. 

May  6,  1913.  Per  Curiam:  Dismissed 
for  the  want  of  jurisdiction.  Aspen  Min. 
k  Smelting  Co.  v.  Billings,  160  U.  S.  81, 
37  L.  ed.  986,  14  Sup.  Ct  Rep.  4;  Brown  ▼. 
Alton  Water  Co.  222  U.  S.  326,  66  L.  ed. 
222,  32  Sup.  Ct.  Rep.  166;  Metropolitan 
Water  Co.  v.  Kaw  Valley  Drainage  Diet 
223  U.  S.  619,  66  L.  ed.  633,  32  Sup.  Ct 
Rep.  246;  Union  Trust  Co.  ▼.  Westhus,  228 
U.  S.  619,  ante,  047,  83  Sup.  Ct  Rep.  698. 


BiissouBi,  Kansas,  k  Texas  Railway  Com- 
pany et  al.,  Plaintiffs  in  Error,  y.  L.  S. 
Goodrich.     [No.  1036.] 
Error  to  state  court  —  Federal  question 
*In  Error  to  tbe  Court  of  CiYil  Ap-[60f 
peala  for  tbe  Fifth  Supreme  Judicial  Dia 
trict  of  the  State  of  Tezaa,  to  reyiew  i 
judgment  which  affirmed  a  judgment  of  tb< 
District  Court  of  Grayson  County,  in  tba 
state,  in  favor  of  a  nonresident  plaintif 
in  a  negligence  action   against  a   foreigi 
railway  corporation  in  which  tbe  validity 
of  the  service  of  process  was  attacked. 

See  aame  case  below,  —  Tez.  Civ.  App 
— ,  149  S.  W.  1176. 

Messrs.  Joeeph  M.  Bryaon,  Alex.  S.  Cok% 
and  Aldia  B.  Browne  for  plsintiffa  in  error. 
Mr.  J.  A.  L.  Wolfe  for  defendant  in  error. 
May  6,  1018.  Per  Curiam:  Diamiaaed 
for  the  want  of  juriadiction,  upon  the  au« 
thority  of  York  y.  Texaa,  137  U.  a  16,  84 
L.  ed.  604,  11  Sup.  Ct  Rep.  9;  Kanffman  y. 
Woottera,  188  U.  S.  286,  84  L.  ed.  962,  11 
Sup.  Ct  R«^.  tA%. 
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Julian    Munsubi,    Appellant,    y.    C    O. 

LoiD,  Trustee,  etc.     [No.  1000.] 

Appeal  from  the  Distriet  Court  of  the 
United  SUtes  for  Porto  Rioo. 

Meun.  Frederic  R.  Coudert  and  Howard 
Thayer  Kingsbury  for  appellant. 

Messrs.  N.  B.  K.  PeUinglU  and  William 
H.  Hawkins  for  appellee. 

May  12,  1013.  Per  Curiam:  Appeal  dis- 
missed for  the  want  of  jurisdiction.  Mo- 
tion for  a  Writ  of  Certiorari  to  eomptote 
the  record  denied. 


Bz  PABTB:  In  THB  MaTIBB  OF  MB8.  WXLBUB 

R.  FObob  et  aL,  Petitioners.     [No.  — ^ 
Original.] 

Motion  for  leaYe  to  file  petition  for  Writs 
of  Mandamus  and  Certiorari 
Mr.  S.  H.  King  for  petitioner!. 
May  26,  1018.    Denied. 


Bz  PABTB:     In  THB  MaTTEB  07  EDWABD  H. 

Pattbbson,  Petitioner.     [No.  — ,  Origi- 
nal.] 

Motion  for  leave  to  file  petition  for  a 
Writ  of  Mandamus. 

Mr.  George  Whitefleld  Betts,  Jr.,  for  pe- 
titioner. 
Juno  10,  1013.    Denied. 


•to]  Cirr  07  Chioaoo,  Petitioner,  t.  Wil- 

LiAic  Munbob  et  aL,  Executors,  etc.,  at  al. 

[No.  726.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Seventh  Circuit. 

See  same  case  below,  114  C.  C.  A.  572, 
104  Fed.  036, 1  N.  C.  C.  A.  308. 

Messrs.  John  W.  Beckwith  and  Charles 
M.  Haft  for  petitioner. 

No  appearance  for  respondents. 

March  17,  1013.    Denied. 


Henbt  I4AIB,  Petitioner,  t.  Uhitbd  Statbb. 

[No.   080.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth   Circuit 

See  same  case  below,  115  C.  C.  A.  40,  105 
Fed.  47. 

Mr.  Marshall  B.  Woodworth  for  peti- 
tioner. 

The  Attorney  General  and  Assistant  At- 
torney General  Harr  for  respondent 

March  VJ,  1013.    Denied. 
M»BO 


San  Fbanciboo  Chdooal  Oompaht,  Ft 
titioner,  v.  Mobbb  S.  Ddvueld  ^  al 
[No.  1001];  and  Sah  FftANCiBCO  Ckbm- 
lOAL  Company,  Pietitioner,  t.  Mobbb  8 
DuFFiEU)  et  aL  [Na  1002]. 
Petition  for  Writs  of  Certiorari  to  th« 

United   States   Circuit   Court   of   Appeals 

for  the  Eighth  Circuit 
See  same  case  below,  201  Fed.  S30. 
Messrs.  D.  Worth  Clark,  Aldis  B.  Biowbs, 

Alex.  Britton,  sad  Evans  Browne  for  p» 

titioner. 
No  appearanoe  for  respondoat 
March  17,  1013.    Denied. 


CinzBNB    Whoubalb    Supply    Company, 

Petitioner,  t.  D.  H.  Snydxb  et  aL  [No. 

1003.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  •Circuit  Court  of  ap-  [fit 
peals  for  the  Third  Cireuit 

See  same  case  below,  201  Fed.  006. 

Mr.  T.  Walter  Fowler  for  petitioner. 

No  appearanoe  for  respondents. 

March  17,  1018.    Denied. 


Thbodobb  Khabas,  Petitioner,  t.  Unrbd 

Statd.     [No.  838.] 

Petition  for  Writ  of  Oertiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit 

See  same  case  below,  113  C.  C.  A.  100, 
torney  General  Harr  for  respondent 
102  Fed.  503. 

Mr.  T.  J.  Mahoney  for  petitioner. 

The  Attorney  Genmd  and  Assistant  At- 
torney General  Harr  for  respondent 

March  24,  1013.    Denied. 


,  V.  K 


J.  F.  BowLEY  Company, 

H.  RowiJBY.     [No.  1000.] 

Petitions  for  Writ  of  Certiorari  and 
Cross  Writ  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Third  Circuit 

See  same  case  below,  on  flrst  appeal  88 
C.  C.  A.  258,  161  Fed.  04;  second  appeal 
06  C.  C.  A.  371,  171  Fed.  415,  third  appeal 
113  C.  C.  A.  386,  108  Fed.  300. 

Mr.  L.  P.  Loving  for  petitioner. 

Mr.  Lowrie  C.  Barton  for  respondent 

March  24,  1013.    Denied. 


BoABD  or  County  Commibbionbbb  or  thb 

Cmr  AND  County  or  Dbnvbb,  Petitioaer, 

T.  HoMB  Savings  Bank.    [No.  1010.] 

Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Cireuit  Court  of  Appeals  for 

the  Eighth  Cireuit 

Messrs.  Chas.  S.  Thomas,  Wm.  H.  Bry- 
ant, Milton  Smith,  and  Clias.  R.  Broek 
for  petitioner. 
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No  appearance  for  respondent. 

March  24,  1013.     Granted. 
Chables   G.  Daob,  Petitioner,   t.   Unitid 

States.    [No.  1018.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  ths  District  of 
611]*CoIiimbia. 

See  same  case  below,  41  Wash.  L.  Rep. 
100. 

Mr.  Henry  E.  Dayis  for  petitioner. 

The  Attorney  General  and  the  Assistant 
Attorney  General  Adkins  for  respondent. 

April  7,  1013.    Denied. 


Wkloh    MAKUFAormzHa    Compaitt,    Peti- 
tioner, ▼.  Samub.  D.  Young,  Trustee. 
[No.  1010.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  First  Circuit 
Messrs.  Fred  L.  Chappell  and  Wm«  S. 

Hodges  for  petitioner. 
Messrs.  Nathan  Heard  and  Chas.  B.  Rior- 

don  for  respondent. 
April  7,  1018.    Denied. 


POITLAND    G01i>    MlNINO    COMPANT    «t    al.. 

Petitioners,  y.  Cbaslmb  Daniels  et  aL 

[No.  1024.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

See  same  case  below,  ^  LJLA.(N.8.)  827, 
98S  Fed.  887. 

Messrs.  Chas.  S.  Thomas,  Wm.  H.  Bryant, 
Wm.  P.  Malbum,  and  Geo.  L.  Nye  for  peti- 
tioners. 

Msssrs.  Edward  C.  Stimson  and  Jas.  J. 
Banks  for  respondents. 

April  7,  1013.    Denied. 


WAHm  If.  Obzub  et  al.,  Pietitioners,  y. 

Monm  0.  Gboit  et  al.    [No.  1004.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  foi 
the  Eighth  Circuit 

Bee  same  case  below,  202  Fed.  885. 

Messrs.  Aldis  B.  Browne,  Frank  Doster, 
Hunter  H.  Meriweather,  Alexander  Britton, 
and  Eraas  Browne  for  petitioners. 

No  appearance  for  respondents. 

April  14,  1013.    Denied. 


BuNKiB  Hill  k  Sulliyan  BfiNiNG  &  Con- 

OBNTBATiNG  COMPANY,  Petitioner,  y. 
•IB]    Thoicab  *Wilijamb.     [No.  1006.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
tbe  Ninth  Circuit 

See  same  case  below,  118  C.  C.  A.  307, 
fiOO  Wtd.  211. 

Mr.  Myron  A.  Folsom  for  petitioner. 

Messrs.  H.  Lowndes  Maury  and  B.  S^ 
•7  Ii.  •«. 


Wheeler  for  respondent 

April  14,  1013.    Denied. 
WnxiAM  B.  Stbang,  Petitioner,  y.  J.  A« 

Edson.    [No.  1023.] 

Petition  for  a  Writ  of  Certiorari  to  tha 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit 

See  same  case  below,  117  0.  C  A.  485, 
108  Fed.  813. 

Mr.  Justin  D.  Bowersoek  for  petitionar. 

Mr.  8.  W.  Moore  for  respondent 

April  14,  1013.    Denied. 


Jacob  Salbbubg,  Petitioner,  y.  Gbobob  A« 
Blaokford,  Trustee,  etc.    [No.  1027.] 
Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit 
See  same  case  below,  204  Fed.  488. 
Mr.  Andrew  Jaekson  Montague  for  peti- 
tioner. 
No  appearance  for  respondent 
April  14,  1018.    Denied. 


EiCMA   Janb   Kibkpatbigk,  Petitioner,  ▼• 

Habbixtt     Elizabeth     MoBbidb.     [No. 

1044.] 

Petition  for  a  Writ  of  Certiorari  to  tha 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit 

See  same  case  below,  202  Fed.  144,  on 
rehearing  203  Fed.  440. 

Mr.  Chas.  H.  Burr  for  petitioner. 

Messrs.  Wm.  B.  Sanders  and  H.  M.  Bus- 
sell  for  respondent 

April  14,  1013.    Denied. 


Unitid  Statd,   Petitioner,  y.  Jambb   B. 

Rboan.    [No.  1048.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
*the  Second  Circuit  [BIS 

The  Attorney  General  and  Assistant  At- 
torney General  Harr  for  petitioner. 

Mr.  Max  D.  Steuer  for  respondent 

April  21,  1013.    Granted. 


John  B.  Glbabon,  Petitioner,  y.  Habbt  K. 

Thaw.    [No.  1062.] 

Petition  for  a  Writ  of  Certiorari  to  tha 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit 

Mr.  John  B.  Gleason,  im  propria  pen^na, 
for  'petitioner. 

No  appearance -for  respondent 

April  %1«1VU.    Qff%a.\Ml. 
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WiLUAif  V.  Kbttbnbach  ei  aL,  Petiiionen, 
Y.  Unitsd  Statsb.    [No.  1011.] 
Peiitioii  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit 
See  lame  caee  below,  202  Fed.  377. 
Heisrt.  Aldie  B.  Browne,  Alexander  Brit- 
toBt  Brana  Browne,  and  C.  C.  Caranah, 
Jamea  B.  Babb^  and  George  W.  Tannahill  for 
petitioners. 

The  Attorney  General,  Assistant  Attor- 
ns General  Adkins,  and  Mr.  Peyton  Gor- 
don for  respondenl 
April  21,  1013.    Denied. 

Old  DoicnaoN  Coppkb  Minxhg  k  Smelting 
CoMFAirT,  Petitioner,  ▼.  Fbbdkbiok  Lkw- 
XiOHH  et  aL,  Executors,  etc.,  [No.  087.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Seeond  Circuit. 
See  same  case  below,  202  Fed.  178. 
Messrs.  Louis  D.  Brandeis  and  Edward 

F.  McClennen  for  petitioner. 
Messrs.  Eugene  Treadwell  and  Edward 

lauterbach  for  respondents. 
April  21,  1013.    Denied. 

Gat-Ola    OoifFAirT,    Petitioner,    t.    Coca 

Cola  CdMPAirr.    [No.  1020.] 
614]     Petition  for  a  Writ  of  ^Certiorari 
to  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Sixth  Circuit. 

See  same  case  below,  200  Fed.  720. 

Mr.  Frederick  S.  Tyler  for  petitioner. 

Messrs.  W.  D.  Thomson  and  Harold  Hirsh 
for  respondent. 

April  21,  1013.    Denied. 


A.    M.    WiKTEBS,    Petitioner,    T.    UiriTED 

States.    [No.  1030.] 
.    Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

See  same  case  below,  201  Fed.  845. 

Mr.  Carr  W.  Taylor  for  petitioner. 

The  Attorney  General  and  Assistant  At- 
torney General  Denison  for  respondent. 

April  21,  1013.    Denied. 


C    M.    SuMHEBS,    Petitioner,    v.    United 

States.    [No.  1045.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit 

Messrs.  Albert  Fink,  Lewis  P.  Shadwl- 
isfd*  Aldis  B.  Browne,  Alexander  Britton, 
Efans  Browne,  and  Kumel  R.  Babbitt  for 
pstitlofisr. 

Ths  Attorney  General  and  Assistant  At- 
termtf  General  Adkins  for  respondent. 

April  28,  m$.    Granted. 
M§§M 


William  MoCoaoh,  Collector,  ete..  Peti- 
tioner, y.  D.  F.  Pbatt  et  aL,  Baseutors, 
etc     [No.  1066.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit 

The  Attorney  General  and  Assistant  At- 
torney General  Harr  for  petitioner. 
No  appearance  for  respondents. 
April  28,  1018.    Granted. 


Fbah  GE8  Habvet,  Petitioner,  t.  FmcLiTr  k 
Casualit  CoMPAirr.    [No.  072.] 
Petition  for  a  *Writ  of  Certiorari[61i 
to  the  United  SUtes  Circuit  Court  of  Ap- 
peals for  the  Sixth  Circuit 
See  same  case  below,  200  FIsd.  026. 
Messrs.   John   W.   Shine  and   Wads  H. 
Ellis  for  petitioner. 
Mr.  Edwin  A.  Jones  for  respondent 
April  28,  1013.    Denied. 


Chableb    Nemoot   et   al.,    Petitioners^   t. 

UifiTD  States.    [No.  1084.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit. 

See  same  case  below,  202  Fed.  OIL 

Mr.  E.  Clinton  Rhoads  for  petitioners. 

The  Attorney  General,  Assistant  Attomsj 
General  Denison,  and  Louis  G.  Bissell  for 
respondent 

April  28,  1013.    Denied. 


MissouBi-EDisoif  Elbotbio  Comfaht  eft  slf 

Petitioners,  y.  Moboar  Joheb  et  aL    [No. 

1050.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit 

See  same  case  below,  117  CCA.  448, 
100  Fed.  64,  on  rehearing  203  Fed.  045. 

Messrs.  H.  S.  Priest,  B.  Schnurmaehsr, 
and  Wade  H.  EUis  for  petitioners. 

Messrs.  D.  T.  Bomar,  Eleneious  Smith, 
and  Ford  W.  Thompson  for  respondents. 

April  28,  1013.    Denied. 


T.  F.  Bakeb  et  aL,  Petitioners,  ▼.  XJiaxm 

States.    [No.  1061.] 

Petition  for  a  Writ  of  Certiorari  to  ths 
United  States  Circuit  Court  of  Appeals  for 
Uie  Fifth  Circuit 

Messrs.  I.  W.  Stephens  and  Goo.  B.  Mil- 
ler for  petitioners. 

Ths  Attorney  General  and  Assistint-  At- 
torney General  Adkins  for  respondent. 

Ai^lt8,1018.    Dsnioi. 

ttt  V.  a. 


lilt. 


iu-iif 


iMomABM  A.  HooHSTiDm^  Pttitioiier,  t. 

ALon  0.  Bmwk  et  aL,  tie.  [No.  1063.] 
•16]  Ptttitlon  Mor  a  WrH  of  OerUorari 
to  iko  United  Statei  Oireuit  Oourt  of  Ap- 
peals for  the  Second  Cireait. 

8oo  MHM  ease  below,  204  Fed.  63. 

HcMZB.  Irring  L.  Ernst  and  Jas.  L.  Bish- 
op for  petitioBer. 

Mr.  Dix  W.  Noel  for  respondents. 

April  28,  1913.    Denied. 


TsokAa  J.  Lthoh,  Ezeeator,  ete.,  Petition- 
ed,  T.   TMAYKUm^   iKSITKAlfGB   OOMPAITT. 

[No.  963.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Cireait  Court  of  Appeals  for 
the  First  Cireuit 

See  same  ease  below,  118  CCA*  379, 
2b0  Fed.  193. 

Mr.  Qeorge  W.  Heselton  for  petitioner. 

Messrs.  R.  Ross  Perry,  R.  Ross  Perrj,  Jr., 
■ad  Harrey  D.  Eaton  for  respondent. 

Mays,  1913.    Denied. 


ttr^UAH  Watt  Sklls,  Petitioner,  t.  Om  ov 

Chioaoo.     [No.  1050.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

See  same  ease  below,  201  Fed.  874. 

Messrs.  Oliyer  C.  Carpenter, 'Deleran  A. 
Holmes,  and  M.  M.  Townley  for  petitioner. 

Meesrs.  William  H.  Sexton  and  Charles 
M.  Haft  for  respondent. 

May  ff,  1913.    Denied. 


^ATUmAL  SUBSTT  COMFART,  PotitioBer,  T. 

WnxBur    PAomo    Railway    CoiiFAirT. 

[No.  1066.] 

Potition  for  a  Writ  of  Certiorari  to  the 
Uaited  States  Cireait  Coart  of  Appeals  for 
tlis  Ninth  Circuit 

8se  same  case  below,  200  Fled.  676. 
.Messrs.  Frederic  R.  Coadert^  William  J. 
Offiffln,  E.  S.  Heller,  and  O.  W.  MeBnemey 
^or  petitioner. 

Mr.  F.  W.  M.  Cutcheoa  for  respondent. 

May  6,  1913.    Denied. 


/aoob  DoUs  a  Sons   (Ineorporatod),  Pe- 

tKioner,  ▼.   Gioyahhi  ToacAflo  Rmmi. 

[No.  1076.] 
S^T]    •Petition  for  a  Writ  of  Certiorari 
to  the  United  SUtes  Circuit  Court  of  Ap- 
peals for  the  Third  Circuit. 

See  same  case  below,  —  i:«JtJL(NJS.)  --, 
203  Fed.  603. 

Mr.  W.  S;  DalseU  for  petiti< 

No  appearance  for  respondont. 

May  6,  1913     Denied. 
#T  Ifc  •«. 


Rma-OoHur  Mp6.  Oa^  PMtloBtr,  t.  Nb#- 

LB  a  Ananr  aad  Nellio  a  Alkn%  Jr. 

[Na  106L1 

PMtloB  for  a  Writ  of  CMlorari  to  the 
United  States  Circuit  Court  of  Appeals  fof 
the  Third  Cireuit 

See  same  case  below,  203  Fed.  699. 

Messrs.  B.  W.  Bradford,  William  G.  Doo- 
little,  sad  Henry  P.  Doolittle  for  petitioner. 

Messrs.  James  I.  Kay  and  Robert  D.  Toi- 
ten  for  respondents. 

May  11»  1913.    Denied. 


Jomr    M.    Rhsa,    Petitioner,    ▼.    Vmm 

Statbb.    [No.  1082.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  lor 
the  F6urth  Circuit 

See  same  case  below,  204  Fed.  66. 

Mr.  W.  P.  Bynum  for  petitioner. 

The  Attorney  General  and  Assistant  At- 
torney General  Harr  for  respondent 

May  12,  1913.    Denied. 


JosxPH    O.    Mat   et    aL,    PetitlonerSv   ▼. 

United  States.    [No.  1084.] 

Petition  for  a  Writ  of  Certiorari  to  tho 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit 

See  same  case  below,  117  CCA.  431, 
199  Fed.  63. 

Messrs.  P.  H.  Cullen,  Thomas  T.  Fauntlo- 
roy,  and  Shepard  Barclay  for  petitioners. 

The  Attorney  General  and  Assistant  At* 
tomey  General  Harr  for  respondent 

May  12,  1913.    Denied. 


CoKfELiim  A.  Davib  et  al.,  Petitioners,  ▼• 
Smokklem  Fuel  Compant.    [No.  1088.] 
Petition  Mor  a  Writ  of  Certiorari  [61S 
to  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Second  Cireuit 

See  same  case  below,  116  C.  C.  A.  361, 
196  Fed.  763. 

Messrs.     Charles    C.    Burlingham    aad 
Chauncey  I.  Clark  for  petitioners. 
Mr.  Louis  Sturcke  for  respondent 
May  12,  1913.    Denied. 


H.  G.  HAsmros  et  al..  Petitioners,  t.  W.  Bl 

Malokb.    [No.  1089.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Cireuit  Court  of  Appeals  for 
the  Fifth  (Xrenit 

See  same  ease  below,  201  Fed.  1020. 

Messrs.  William  F.  Rama^  and  SamMl 
W.  Flslwr  fdr  petitioners. 

Mr.  Will  O.  Barber  for  rsspoodeiit 

Mayl2,1918«  Ikl&ii^ 


C18-«M 


8UPREMS  GOUBT  OF'XHK  UKITSD  STATE& 


WnxiAK  A«  WuettT,  Comptroller, -eie.,  Pe* 
titioner,   <    LduiivtixB    k    Nashvuxi 
Railboao  Oompakt  et  wX.    [Ko*  1M2.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fifth  Circuit. 
Messrs.  John  C  Hart,  Thomas  8.  Felder, 

and  Samuel  H.  Sibley  for  petitioner. 
Messrs.  Joseph  BJ  Cummingand  Akz.  C. 

King  for  respondents. 
May  12,  1013.    Granted. 


Cuiro  H.  Rudolph  et  al.,  Petitioners,  ▼. 

LTNOHBUltO   IirVBSTlCSNT  COB^BATION   St 

al.    [No.  1093.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of  Colum- 
bia. 

Mr.  Edwi^d  H.  Thomas  for  petitioneiris. 

Messrs.  Joseph  W.  Cox  and  W.  C.  Sulli- 
▼ab'  for  respondents. 

May  12,  1913.    Granted. 


JtfXiAif  MxTNSXTBi,  Petitioner,  t.  C.  0.  Lobd, 

Trustee,  etc.     [No.  1000.] 
919]     Petition  for  a  Writ  *of  Certiorari 
to  the  District  Court  of  the  United  States 
for  Porto  Rico. 

Messrs.  Frederic  R.  Coudert  and  Howard 
Thayer  Kingsbury  for  appellant. 

Messrs.  N.  B.  K.  Pettingill  and  William 
H.  Hawkins  for  appellee. 

May  12,  1913.   Granted. 


Uifirao  fiTATm,  PBnnoNEB,  y.  Lezhtoton 

Mill  k  Elevatob  Compant.    [No.  1107.] 

t^etition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit. 

liie  Attorney  General  and  Assistant  At- 
torney General  Adkins  for  petitioner. 
Mr.  B.  L.  Scarritt  for  respondent. 
May  26,  1913.    Granted. 


BuoawM    MosiEB,    Petitioner,    y.    United 

Statu.    [No.  949.] 

petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit 

See  same  ease  below,  117  ,C.  C.  A.  182, 
198  Fed.  64. 

Mr.  Milton  Brown  and  Mr.  Samuel  Her- 
riek  for  petitioner,  - 

Tte  Attorney  Geperal  and  Assistant  At-' 
iomej  General  Denison  for  respondent. 

Mmj  26,191$.   Denied.. 
S»$4 


iWnJXAK  B.  PBABflOK,  Petitioner,  ▼.  Wi^ 

-  ;  LIAM  J.  HABBI8.      [No.  1026.] 

Petition  lor  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
|the  Ninth  Circuit. 

See  same  ease  below,  118  C.  C.  A.  238^  209 
Fed.  10. 

Mr.  John  M.  Gkarin  for  petitioner. 

No  appearance  for  respondent. 

May  26,  1913.    Denied. 


PAomo  CBBosonifo  Company,  Plaintiff  li^ 
Error,  y.  UnitId  Statbs.    [No.  1071.] 
Petition  for  a  Writ  of  Certiorari  knete 
to  the  United  SUtes  ^Circuit  Court  [iSO 
of  Appeals  for  the  Ninth  Circuit. 

See  same  case  below,  118  0.  C  A.  60^ 
196  Fed.  36. 

Mr.  George  E.  de  Steiguer  for  plaintiff  in 
error. 

The  Attorney  Gleneral  and  Assistant  At- 
torney General  Adkins  for  defendant  im  «- 
ror. 
May  28,  1913.    Denied. 


Union  Steamboat  Compant,  Petitioner,  t. 

Administbatobs  or  thx  Estate  ov  Wai^ 

TEB  Chafin,  Deceased,  et  al.    [No.  1104.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

See  same  case  below,  204  Fed.  412. 

Messrs.  Aldis  B.  Browne,  Frank  H.  Scott, 
Edgar  A.  Bancroft,  John  B.  MaeLeish,  asd 
W.  0.  Johnson  for  petitioner. 

Mr.  Samuel  B.  King  for  respondents. 

May  26,  1913.    Denied. 


Detboit  Febb  k  Mabine  Insubahob  Ooif- 
PANT  et  al..  Petitioners,  y.  Fb>bul  Ui- 
subanob  Company  et  al.     [No.  1108.] 
Petition  for  a  Writ  of  Certiorari  to  tks 

United  States  Circuit  Court  of  Appeals  far 

the  Sixth  Circuit 
See  same  case  below,  202  Fed.  848. 
Messrs.  Frank  S.  Masten,  F.  H.  Canfleld, 

Harvey  D.  Goulder,  and  G.  L.  Canfleld  far 

petitioners.  ' 

Mr.  Hermpn  A.  Kelley  for  respondents. 
May  26,  1913.    Denied. 


UNriTD  States  Telephone  Company,  Peti- 
tioner,  ▼.   Centbal   Union   TkiSHom 
Company  et  al.    [No.  900.] 
Petition  for  a  Writ  of  Certiorari  to  tks 

United  States  Circuit  Court  of  Appeals  fm 

the  Sixth  Circuit. 
See  same  case  below,  202  Fed.  88. 
Messrs.  D.  J.  Cable  and  H.  M.  Daugbertj 

for  petitioner. 
Messrs.. John  H.  Doyle  and  Murray  Sei^ 

songood  for  respondents. 
]>]aia  10, 101S«    Denied. 


1912. 


MEMORANDUM  CASES. 


6£l-e2S 


•ll]*AMKiiGA]f    Street    FLusHUfo    Ma- 

OHINB  OoMFAifT,  Petitioner,  y.  St.  Louis 

Stvebt    Flttshing    MAOHnne    Company 

et  al.    [No.  1090.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

See  same  case  below,  112  C.  C.  A.  582, 
192  Fed.  121. 

Mr.  Clifton  V.  Edwards  for  petitioner. 

Messrs.  J.  D.  Johnson  and  James  A.  Carr 
for  respondents. 

June  10,  1913.    Denied. 


Juijus  Mabquseb,  Petitioner,  y.  Habtfobo 
FiBE  Insurance  Company.  [No.  1106.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 

See    same   case   below,   42    L.RJl.(NJS.) 

1025,  108  Fed.  475,  on  rehearing  42  L.RJ^. 

(N.S.)   1031,  198  Fed.  1023. 
Mr.  Frederick  M.  Czaki  for  petitioner. 
Mr.  Wm.  M.  Ivins  for  respondent. 
June  10,  1913.    Denied. 


C.  E.  DoLBEAB,  Petitioner,  y.  Fobeign  Mines 
Development  Company.     [No.  1111.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Ninth  Circuit. 
See  same  case  below,  116  C.  C.  A.  338, 

196  Fed.  646. 
Messrs.  Simon  Lyon  and  R.  B.  H.  Lyon 

for  petitioner. 
Messrs.  Charles  W.  Slack  and  Conrad  H. 

Syme  for  respondent. 
June  10,  1913.    Denied. 


William   D.   Holden,  Trustee,  etc.,   Peti- 
tioner, y.  J.  A.  Haring,  Bankrupt.     [No. 
1112.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Sixth  Circuit. 
See  same  case  below,  203  Fed.  229. 
Mr.  Benn  M.  Corwin  for  petitioner. 
Mr.  H.  M.  Dunham  for  respondent. 
June  10,  1913.    Denied. 


•St]  *SuSAN  HiGGiNS,  Petitioner,  y.  Hra^ 
fSY  E.  Eaton,  Executor,  etc.  [No.  1114.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 
See  same  case  below,  202  Fed.  75. 
Mr.  A.  F.  Freeman  for  petitioner. 
Mr.  Edwin  H.  Risley  for  respondent. 
Jvne  10,  191S.    DenM. 

Sf  Ii.  cid. 


St.  Loms  Southwbstibn  Railway  Com- 
pany  or  TlEZAS,   Petitioner,  ▼.  Unitd 
States.     [No.  1121.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  lor 

the  Fifth  Circuit. 
See  same  case  below,  117  C.  C.  A.  066, 

199  Fed.  990. 
Messrs.   E.   B.   Perkins  and   Edward  A. 

Haid  for  petitioner. 
The  Attorney  General  and  Assistant  to 

the  Attorney  General  Fowler  for  respond- 

ent. 
June  10,  1913.    Denied* 


North  German  Lloyd,  Claimant,  ete.,  Pe- 
titioner, y.  Hamburq- American  Link  el 
al.     [No.  1122.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  lor 

the  Second  Circuit. 
See  same  case  below,  204  Fed.  252. 
Mr.  Joseph  Larocque  for  petitioner. 
Mr.  C.  C.  Burlingham  for  respondents* 
June  10,  1913.    Denied. 


Julius  H.  Blackburn,  Petitioner,  ▼.  Ells- 

WORTH   C.   Ibvink,   Beceiyer,   etc     [Na 

1123.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit. 

See  same  case  below,  205  Fed.  217. 

Messrs.  Daniel  B.  Henderson  and  Edwin 
W.  Smith  for  petitioner. 

Messrs.  Thomas  Patterson  and  M.  W. 
Acheson,  Jr.,  for  respondent. 

June  10,  1913.    Denied. 


'Newport  News  Ship  Bxtilding  ft[tlS 
Dry  Dock  Company,  Petitioner,  v.  The 
Steamboat  "Sabatooa,"  etc.  [No.  1130.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 
See  same  case  below,  204  Fed.  952. 
Messrs.   Samuel   Park,   H.   K  MattisoRt 

and  J.  E.  Carpenter  for  petitioner. 
Mr.  C.  C.  Burlingham  for  respondent. 
June  10,  1913.    Denied. 


Marian  Coal  Company,  Petitioner,  t.  Johh 

W.  Peale.     [No.  1141.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  lor 
the  Third  Circuit 

See  same  case  below,  204  Fed.  101. 

Mr.  Henrj  H.  Glassie  for  petitioner. 

No  appearance  for  respondent. 

June  10, 1913.    Denied. 


629-026 


SUPREME  COURT  OF  THE  UNITED  STATES. 


Oor.  TkiM, 


Widow  W.  W.  Shipp,  Petitioner,  T.  TkxaiI 

ft    PACino    Railway    Comfant.     [No. 

1110.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

See  same  case  below,  201  Fed.  1023. 

Mr.  Charles  Lougue  for  petitioner. 

No  appearance  for  respondent. 

June  10,  1913.  Per  Curiam:  Petition 
denied.  Re  Tampa  Suburban  R.  Co.  1Q8  U. 
S.  683,  587,  588,  42  L.  ed.  580-^91,  18  Sup. 
Ct.  Rep.  177;  Texas  ft  P.  R.  Co.  v.  Bourman, 
212  U.  S.  538,  53  L.  ed.  641,  29  Sup.  Ct. 
Rep.  310. 


Lauba  R.  Cbameb,  Petitioner,  y.  Lee  M. 

HuBD,  Executor,  etc.     [No.  1134.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of 
Columbia. 

See  same  case  below,  4!  Wash.  L.  Rep. 
318. 

Messrs.  Arthur  A.  Bimey  and  Wharton 
E.  Lester  for  petitioner. 

Mr.  Richard  A.  Ford  for  respondent. 

June  16,  1013.    Denied. 


624]  'Farmers'  Loan  ft  Trust  Company, 
Trustee,  Petitioner,  v.  Frank  W.  Blair 
et  ai.,  Receivers,  et  al.    [No.  113^.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United   States    Circuit    Court   of    Appeals 

for  the  Sixth  Circuit 
See  same  case  below,  205  Fed.  14. 
Messrs.     Frederick     Geller,     Hinton     E. 

Spalding,  and  Edward  H.  Blanc  for  peti- 
tioner. 
Messrs.    Henry    M.    Campbell,    Hal    H. 

Smith,    Henry    E.    Bodman,    and    Roberts 

Walker  for  respondents. 
June  16,  1913.     Denied^ 


Silver  Kino  CoAunoit,  Mines  Company, 
Petitioner,  v.  Silver  King  Consolidated 
Mining  Company.     [No.  1148.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit. 

See  same  case  below,  204  Fed.   166. 
Mr.  William  H.  Dickson  for  petitioner. 
No  appearance  for  respondent. 
June  16,  1913.     Denied. 


Margaret    Alice    Throckmorton    et    al.. 
Petitioners,  v.  Samuel  T.  Ruggles,  Trus- 
tee, et  aL     [No.  1151.] 
Petition  for  a  Writ  of  Certiorari  to  thc^ 

United  States  Circuit  Court  of  Appeals  for 

the  Sixth  Circuit. 
See  same  case  below,  116  C.  0.  A.  348, 

106   Fed.    656. 
Mr.  David  K.  Watson  for  petitioners. 
Mr.  FrttneiB  B.  James  for  respondenta. 

June  1&,  1023.    Denied. 
MS5€ 


Stab    Rubber    Company,     Petitioner,     v. 

Faultless  Rubber  Company.  [No.  1165.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit. 

See  Bimt  case  below,  202  Fed.  027. 

Mr.  Qeorge  W.  Rea  for  petitioner. 

No  appearance  for  respondent. 

June  16,  1013.    Denied. 


*Thoma8    a.    FtBLDS,    Appellant*    ▼.[•!& 
Obobob  F.  White,  United  States  Mar- 
shal, etc.    [No.  186.] 
Appeal   from   the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of 
Georgia. 

Messrs.  J.  R.  Saussy,  Frederick  Tupper 
Saussy,  and  A.  S.  Bradley  for  appellant. 
The  Attorney  General  for  appellee. 
March  11,  1013.  Dismissed  with  costs 
on  motion  of  counsel  for  the  appellant,  and 
cause  remanded  to  the  District  Court  of 
the  United  States  for  the  Southern  Dis- 
trict of  Georgia. 


Juan  Z.  Rodriguez,  Appellant  v.  People 

OF  PoBTO  Rico.     [No.  186.] 

Appeal  from  the  Supreme  Court  of  Porto 
Rico. 

See  same  case  below,  16  P.  R.  R.  637. 

Mr.  Leonard  J.  Mather  for  appellant. 

Mr.  Felix  Frankfurter  for  appellee. 

March  12,  1913.  Dismissed  with  eosts 
on  motion  of  counsel  for  the  appellaBt. 


Chables  F.  Newoomb,  Plaintiff  in  Error, 
V.  State  of  Washington.     [No.  IM.] 
In  Error  to  the  Supreme  Court  of  the 
State  of  Washington. 

Mr.  Conrad  H.  Syme  for  plaintilf  in  er- 
ror. 
Mr.  W.  V.  Tanner  for  defendant  in  error. 
March   14,    1913.   Dismissed   with   oofts, 
pursuant  to  the  Tenth  Rule. 


Dakota  Cattle  Company,  Appellant,  y. 
United  Stat^  and  Sioux  Indians  [No. 
214];  *Catiiebine  Howabd,  Appel-[616 
lant,  V.  United  States  and  Sioux  In- 
dians [No.  215] ;  and  Kbtstohk  Land  k 
Cattle  Company,  Appellant,  ▼.  Urtto 
States  and  Sioux  Indians  [No.  216]. 
Appeals  from  the  Court  of  Claims. 
Messrs.  Wm.  B.  King  and  Wm.  E.  Har- 
vey for  appellants. 

The  Attorney  General  and  the  Solicitor 
General  for  appellees. 
NlaT<^\i  ^,  15)13.    Dismissed,  OA  moHoB  of 


lilt. 


MKMOHAKDUir  0A8SB. 


Omab  W.  Whir,  Plaintiff,  t.  Don  Sh- 
■IQUB  BofVA.   [No.  — ^  OrifiBAL] 
Motion  lor  leave  to  withdraw  motion  lor 

leave  to  file  declaration. 
Mr.  Jolin  Ridout  lor  the  motion. 
▲prU  7,  191S.    Granted. 


GtJABDXAN  AMUBANd  COMPAHT  OV  LORDOR, 

LnoTB^,  Plaintiff  in  Error,  t.  DoMXifOO 

QuniTAHA.     [No.  280.] 

In  Error  to  the  Dietriet  Court  ol  the 
United  States  lor  Porto  Rico. 

Meeert.  Frederic  D.  McKennej,  Franeie 
H.  Dexter,  J.  Spalding  Flannery,  and  Wm. 
Hiti  for  plaintiff  in  error. 

Itosrt.  Clement  L.  Boiit4  and  H.  H.  Sco- 
Tille  for  defendant  in  error. 

April  7,  191S.  Diamiieed  with  eoets,  per 
■tipnlation. 


BuKTAir  LuoAS,  Appellant,  t.  Robebt  Lib 

LucAB  et  aL,  Bxeeuton,  etc,  et  aL    [No. 

1007.] 

Appeal  from  the  Dietriet  Court  ol  the 
United  States  for  the  Southern  Distriet  of 
CaUfomia. 

Messrs.  F.  M.  Btheridge  and  J.  M.  Mo- 
Cormick  for  appellant. 

No  appearance  for  appellees. 
•17]  April  7,  1918.    Dismissed  with  •eosts 
on  motiMi  of  counsel  for  appellant. 


OhIQAOO  ft  NOBfHWBBTBBW   RAILWAY  COM- 

PAinr,  Plaintiff  in  Error,  ▼.  Hu«b  Row- 
lands.   [Na  866.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Wisconsin. 

See  same  case  helow,  148  Wia.  81,  186 
N.  W.  166. 

Messrs.  Wm.  G.  Whosler  and  Edward  M. 
Smart  for  plaintiff  in  error. 

Mr.  John  J.  Cook  for  defendant  in  error. 

April  7,  1918.  Dismissed  without  costs 
to  either  partj,  per  stipulate 


JoHir  FtBiCHBB,  Appellant,  t.  C.  T.  Be^ 

uorr,   as   United   States  MarshiO,   etc. 

[No.  697.] 

Appeal  from  the  Circuit  Court  of  the 
United  SUtes  for  the  Northern  District  of 
California. 

Messi:p.  Arthur  A.  Bimej  and  Henry  F. 
Woodard  for  appellant. 

The  Attorney  General  for  appellee. 

April  14,  1918.  DismUsed  with  costs,  on 
motion  of  counsel  for  the  appellant,  and 
cause  remanded  to  the  District  Court  of  the 
United  States  for  the  Northern  Distriet  of 
Califonda. 
•7  If.  ed. 


AUSTBO-AmBBIOAH      BnAXSHIP      COMPART, 

LxMiTBD,  Petitioiier,  t.  Pbib  Ramjab. 

[No.  298.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  f6r 
the  Fifth  Circuit 

See  same  case  helow,  108  O.  C  A.  889, 
186  Fed.  417. 

Mr.  Edgar  H.  Farrar  for  petitioner. 

Mr.  John  D.  Grace  for  respondent. 

April  14,  1918.  Dismissed,  on  motion  of 
counsel  for  the  petitioner. 


AoAMS  EzPBBSs  Company,  Plaintiff  in  Er- 
ror, y.  Hboiob  Ybbyabkb.    [No.  808.] 
In   Error  to  the  Supreme  *Court[888 
of  the  State  of  PeuuqflTania. 

Messrs.  Chas.  F.  Patterson,  Jna  Lewis 
Erans,  and  Thos.  DeWitt  Cuyler  for  plain- 
tiff in  error. 
Mr,  Geo.  Clinton  for  defendant  in  error. 
April  21,  1918.  Judgment  reversed  with 
costs,  per  stipulation  of  counsel,  and  cause 
remanded  for  further  proceedings. 


JoHK  Mbbkbb  et  aL,  Plaintiffs  in  Error,  ▼. 

MABTm  Kablih,  Mary  Kaelin,  His  ¥^e, 

et  aL    [No.  268.] 

In  Error  to  the  Circuit  Court  of  the 
United  States  for  the  Western  Distriet  of 
Washington. 

Mr.  Renjamin  S.  Grosscup  for  plaiatlflb 
in  error. 

Mr.  S.  Warburton  for  defendants  in  error. 

April  22,  1918.  Dismissed  with  costs, 
pursuant  to  the  Tenth  Rule,  and  eauss 
remanded  to  the  District  Court  of  the 
United  States  for  the  Western  Distriel  ol 
Washington. 


JosA  Atalo  Sahghbz,  Appellant,  t.  Con- 

obpci6n  Vevb  t  Diaz  and  Her  Husband, 

Jos4  Sastrano.     [No.  262.] 

^peal  from  the  District  Court  ol  the 
United  States  for  Porto  Rico. 

Mr.  Hector  H.  Scorille  for  appellaat. 

Mr.  N.  R.  K.  Pettingill  for  appellees. 

April  28,  1918.  Dismissed  with  costs, 
pursuant  to  the  Tenth  Rule. 


Texas  ft  Paghio  Railway  Compaht,  Plain- 
tiff in  Error,  t.  Johh  Laobt.  [No.  280.] 
la  Error  to  the  United  Statol  Circuit 

Court  of  Appeals  for  the  Fifth  Circuit 
See  same  case  below,  107  0.  O.  A.  881, 

180  Fed.  226. 
Mr.  Chas.  Payne  Fenner  for  plaintiff  ta 

error. 
No  appearance  for  defendant  la  error. 
April  28,  1918.    Dismissed  witt  oosta,  cbl 

bmAIqa  ol  OQunai^  ta  ^ibl^'^^ai^a^9^ 


ai»-«ti 


8UPREMB  OOUBT  OF  THE  UNITED  STATES. 


Oor* 


•19]  ^SAinnEL  (yBBOBN,  Plaintiff  in  Error, 

T.    RUDOLTH    B.    SOHIIKIDBB    et    aL    [No. 

288.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Nehraaka. 

Mr.  I.  L.  Albert  lor  plaintiff  in  error. 

Mr.  William  J.  Courtright  for  defendants 
in  error. 

May  2»  1913.  Diimiiied  with  eoets,  pur- 
iuant  to  the  Tenth  Rule. 


Ebitsbt  M.  Oollinb,  Plaintiff  in  Error,  t. 
JoHK  W.  Daitfobth  Oompuit  or  Buf- 
falo, Niw  TOBK.    [No.  294.] 
In  Error  to  the  Ck>urt  of  Appeale  of  the 

District  of  Columbia. 
Mr.  Wilton  J.  Lambert  for  plaintiff  in 

error. 
No  appearanoe  for  respondent. 
May  5,  1913.     Dismissed  with  ooets  on 

motion  of  counsel  for  the  plaintiff  in  error. 


Adams  Ezpins  Oohpaht,  Plaintiff  in  Er- 
ror, T.  Abb  DAYiDBOir,  Trading  as  David- 
son ft  Son.    [No.  300.] 
In  Error  to  the  Supreme  Court  of  the 
State  of  Pennsylyania. 

See  same  case  below,  230  Pa.  035,  79 
AtL  700. 

Messrs.  John  Lewis  Evans  and  Thomas 
DeWitt  Cuyler  for  plaintiff  in  error. 

Mr.  J.  Percy  Keating  for  defendant  in  er- 
ror. 

May  0,  1913.  Judgment  reversed  with 
ooets,  per  stipulation  of  counsel,  and  cause 
remanded  for  further  proceedings. 


Adams  Expbxss  Compant,  Plaintiff  in  Er- 
ror, V.  Daisy  Wbioht.    [No.  307.] 
In  Error  to  the  Supreme  Court  of  the 

State  of  Pennsylvania. 
Messrs.  John  Lewis  Evans  and  Thomas 

DeWitt  Cuyler  for  plaintiff  in  error. 
Mr.  0.  W.  Pepper  for  defendant  in  error. 
May  0,  1013.     Judgment  reversed  with 

ooets,  per  stipulation  of  counsel,  and  cause 

remanded  for  further  proceedings. 


•SO]  *HKiaiT  D.  Phillips,  Appellant,  v. 
Waltq  L.  Fishes,  Secretary  of  the  In- 
terior.   [No.  318.] 

Appeal  from  the  Court  of  Appeals  of  the 
District  of  Columbia. 

,  •  McMrs.  Charles  Cowles  Tucker  and  J.  Mil- 
ler Kenyon  for  appellant. 
No  appearance  for  appellee. 
Mt^  7a  1913.    Dismissed  with  costs,  pur- 

mumtrtp  tt#  TsBih  Itult. 


LoxnsB    Savabt,    Appellant,    v.    Samub 

Backus,  Commissioner  of  ImmigraUon, 

etc     [No.  800.] 

Appeal  from  the  District  Court  of  the 
United  SUtes  for  the  Northern  District  of 
California. 

Mr.  Corry  M.  Stadden  for  appellant. 

No  appearance  for  appellee. 

May  12,  1913.  Dismissed  with  costs^  oB 
motion  of  counsel  for  the  appellant. 


CLABBiroB  W.  Babbor,  Plaintiff  in  Error,  v. 

JoHR      W.     MoEiNKOK,      Shareholders* 

Agent,  ete.    [No.  724.] 

In  Error  to  the  United  States  Circuit 
Court  of  Appeals  for  the  First  Circuit. 

Mr.  William  R.  Sears  for  plaintiff  in  er- 
ror. 

Mr.  Chester  M.  Pratt  for  defendant  in  er- 
ror. 

May  12,  1913.  Dismissed  without  costs 
to  either  party,  per  stipulation  of  counsel, 
on  motion  of  Mr.  Erans  Browne  in  behalf 
of  counseL 


Gbobob  W.  Cubctok,  Plaintiff  in  Error,  v. 

Statb  or  Gbobqia.    [No.  270.] 

In  Error  to  the  Court  of  Appeals  of  the 
State  of  Georgia. 

See  same  case  below,  in  Georgia  supreme 
court,  136  Ga.  000,  —  L.RJl.(N.S.)  — , 
70  S.  E.  332;  in  court  of  appeals,  9  Ga. 
App.  120,  70  S.  E.  090. 

Messrs.  J.  J.  Lynch,  S.  P.  Maddoz,  and 
George  D.  Lancaster  for  plaintiff  in  error. 

Mr.  Thomas  8.  Felder  for  defendant  in 
error. 

May  12,  1913.  Dismissed  with  costs,  on 
motion  of  counsel  for  the  piaintiff  in  error. 


'Gbobgb  W.  Cubktor,  Plaintiff  in[SSl 
Error,  v.  Statb  or  Gbobgia.  [No.  279.] 
In  Error  to  the  Court  of  Appeals  of  the 

State  of  Georgia. 
See  same  case  below,  in  Georgia  supreme 

court,  130  Ga.  91,  70  S.  E.  780;  in  court 

of  appeals,  9  Ga.  App.  140,  70  S.  B.  904. 
Messrs.  J.  J.  Lynch,  S.  P.  Maddoz,  and 

George  D.  Lancaster  for  plaintiff  in  error. 
Mr.  Thomas  S.  Felder  for  defendant  in 

error. 
May  12,  1913.    Dismissed  with  eoets,  oB 

motion  of  eoimsel  for  the  plaintiff  in  error. 

its  V.  s. 


1912. 


MEMORANDUM  CASES. 


esi-tM 


BoNiTA  Diaz  di  Nota,  Appellant,  ▼.  Sam- 
uel W.  Backus,  Ckmimiuioiier  of  Immi- 
gration.    [No.  980.] 
Appeal  from  the  District  Court  of  the 

United  SUtet  for  tho  Northern  District  of 

California. 
Messrs.    Marshall    B.    Woodworth    and 

Corry  M.  Stadden  for  appellant. 
No  appearance  for  appellee. 
May  26,  1918.    Dismissed  with  costs,  on 

motion  of  eonnsel  for  the  appellant. 


WnxiAM  Blaokwkix.  t.  Southkbn  Paghio 

COICPANT.     [No.  6M.] 

On  a  Osrtiflcate  from  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit. 

Mr.  Edward  M.  Cleary  for  Blackwell. 

No  appearance  for  the  Southern  Paeific 
Company. 

May  26,  191S.  Stricken  from  the  docket 
on  motion  of  Mr.  Edward  M.  Cleary  for 
William  BlackweU. 


Ahaicb  Expbim  Compant,  Plaintiff  in  Er- 
ror,      ▼.       CHAliBEBUN-JOHKBOV-DuBOBS 

Compant.     [No.  826.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Georgia. 

Mr.  Robert  C.  Alston  for  plaintiff  in  er- 
ror. 

No  appearance  for  defendant  in  error. 

May  26,  1913.  Dismissed  with  costs,  on 
•St]  motion  of  counsel  *for  the  plaintiff  in 
vror. 


Adams  Ezpbbss  Comfaiit,  Plaintiff  in  Er- 
ror,     T.       CHAMBEBLnT-JOHKSOK-DuBoSB 

CoMPAHT.    [No.  827.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Georgia. 

Mr.  Robert  C.  Alston  for  plaintiff  in  er- 
ror* 

No  appearance  for  defendant  in  error. 

May  26,  1913.  Dismissed  with  costs,  on 
■Mition  of  counsel  for  the  plaintiff  in  error. 


WiLSOir    Coal    Compant,    Appellant,    t. 

Unitbd  Statbb  et  al.     [No.  1166];  and 

WzuoN   Coal   Compant,   Appellant,  ▼. 

Unitb>  Sxatbs  et  al.    [No.  1167]. 

Appeals  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  arcuii. 

The  Attorney  General  for  appellees. 

June  9,  1013.    Docketed  and  dismissed  oa 
motion  of  counsel  for  appellees. 
•7  L.  ed. 


ADOLm  SuissKXND,  Appellant,  ▼.  Wziliam 

J.  Qatnob,  Mayor  of  the  City  of  New 

York,  et  aL    [No.  411.] 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of 
New  York. 

Messrs.  Julius  M.  Mayer  and  A.  S.  Gil- 
bert for  appellant. 

Mr.  Terence  Farley  for  appellees. 

June  10, 1913.  Dismissed  per  stipulation, 
and  cause  remanded  to  the  District  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  New  York. 


VoHN  V.  DoBSON  et  aL,  Plaintiffs  in[6SS 

Error,  t.  Vibginia-Cabolina  Chkmioal 

Compant.     [No.  509.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Tennessee. 

Mr.  John  V.  Dobson,  in  propria  penomm, 
for  plaintiffs  in  error. 

Mr.  W.  A.  Henderson  for  defendant  in 
error. 

June  10,  1913.  Dismissed  with  costs  OB 
authority  of  counsel  for  the  plaintiff  in 
errw. 


W.  S.  Wbiobt  et  al.,  Plaintiffs  in  Error,  t. 

MnoHANTs'  Tbust  Compant,  Ezeontor, 

etc    [No.  673.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  California. 

Mr.   Ernest  E.   Wood  for  plaintiffs  ia 

error. 

No  appearance  for  defendant  in  error. 

June  10,  1913.    Dismissed  on  anthoriljf 
of  itmntt^  for  plaintiffs  in  error* 


CoL.    Chablbb    Q.    Tmeat,    Appellant^    ▼• 
Pasoual  Obozoo,   Sr.     [No.  993];   AND 
OoL.  Chablbb  G.  Tbbat,  Appellant,  ▼• 
David  db  la  Fubntb.    [No.  994.] 
Appeals  from  the  District  Court  of  the 

United  States  for  the  Western  Distriet  of 

Texas. 
The  Attorney  General  for  appellant 
No  appearance  for  appellees. 
June    16,    1013.     Dismissed   with   eoslsb 

oB  motion  of  counsel  lor  the  ^psUani. 
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THE  DECISIONS 


oar  THB 


Supreme  Court  of  the  United  States 


IV 


OCTOBER  TERM,  1912, 


1]  ^MATTIE  W.  JACKSON  et  al.,  Apptt.,   erty  for  which  compensation  must  be 

T.  [For  other  cases,   see  Eminent  Domain,  y«x 

uwiiii-u  siAiJLb.  Elmlnent    domain  —  what    oonatltatM 

to      a   n   r%      ^_i      jioo%  taking  —  OYerflow. 

(Bee  S.  C.  Reporter's  ed.  1-23.)  3,  Raising,  strengthening  and  eztendlng 

the  Une  of  levees  at  certain  pointi  along 

Waters  —  rights  as  between  state  and  the  Mississippi  river,  and  thus,  temporarify. 

United  States  —  Mississippi  levees.  at  least,  increasing  the  flood  level  in  thnes 

1.  Nothing  in  the  congressional  legisla-  of  high  water  without  huilding  a  line  of 
Hon  creating  the  Miasisaippi  river  commis-  levees  along  minor  basins  on  the  east  bank, 
slon,  with  power  to  improve  the  navigation  to  afford  means  of  protection  from  the  In- 
ol  the  river  and  to  build  levees  for  that  creased  danger  of  overflow,  would  not  ren- 
pnrpose,  Justifies  the  conclusion  that,  ir-  der  even  an  individual  liable  for  the  result- 
respective  of  navigation,  Congress  asstimed  ing  injury  to  lands  and  crops,  and,  when  tha 
the  control  of  the  entire  work  of  protee-  acts  are  those  of  the  Federal  government^ 
tion  from  overflow  by  levees,  to  the  dis-  do  not  amount  to  a  taking  of  property  lor 

rilaeement  of  the  state  or  local  authorities,  which  compensation  must  be  made. 

For  other  cases,  see  Waters,  I.  b,  in  Digest  [For   other  cases,   see   Eminent   Domain,  Y.; 
Sap.  Ct.  1908.]  Waters,  II.  b,  in  Digest  Sap.  Ct.  1908.1 

Etaainent    domain  —  what    oonstltntes  Bmlnent  domain  —  consequential  dam* 

taking  —  orerflow.  ^ff^  ~"  Improving  navigation, 

2.  The  building  of  levees  along  the  bank  ^*  ^^®  damage  to  the  lands  and  crops  of 
of  the  Mississippi  river,  or  the  closing  of  riparian  owners  ?n  the  Mississippi  river 
breaks  therein  for  the  purpose  of  reUining  '^o™  *"«  mcreaae  in  the  volume  of  water  re- 
ths  water  hi  the  river,  whereby  the  levee  of  Jilting  from  the  prevention  of  the  outflow 
riparian  owners,  built  to  protect  their  by  work  done  bv  the  Federal  government  hi 
lands,  became  hieffeotive  because  of  the  ^^  tributaries  in  order  to  deepen  the  chao- 
resulthig  increase  of  the  volume  of  water  »?1  "»*  improve  the  navigable  capacity  d 
in  the  river,  and  the  raising  of  the  flood  *^«  ^^^  *•  *«>  rmfx^  and  consequential  Is 
level,  would  not  give  a  right  of  action  as  requhrs  compensation.  ^.      ^  ^      .      . 

against  an  indiviSual  for  !he  resulting  in-    ^^S^SSk  S^tt'lSoSf'^'  ^"^  ^' 

Jurv  to  the  lands  and  crops,  and  much  less 

will   support   a   claim   againat   he   United  n.     »^^. 

States,  where  the  acU  are  those  of  the  gov-  t««.  TVL\ 

ammenty  on  the  theory  of  a  taking  of  prop- 

navigation — see  note  to  Smith  v.  Deniif,  iO 
L.ILA.  740. 

On  injurv  to  riparian  property  by  defleei- 
ing  water  by  structure  erected  UMsr  slal- 
utory  authority  aa  a  taking  sea  note  !• 
White  V.  PennsylvanU  B.  OOb  S8  ULA. 
(N.S.)    1041. 

On  conseouential  damages — see  notes  Is 
Osborne  k  60.  v.  Missouri  P.  B.  06.  S7  Lb 
ed.  U.  S.  166;  and  A.  Backus,  Jr.  4  Sons  v. 
Fort  Street  Unimi  Depot  Go.  41  U  ad.  U.  & 
862. 


Non. — ^As  to  what  constitutes  a  taking 
•f  property  by  eminent  domain—see  note 
to  Memphis  ft  C.  R.  Co.  v.  Birmingham,  S. 
ft  T.  B.  Co.  18  LJLA.  166. 

Aa  to  right  of  riparian  owner  to  com- 
pensation for  injuriea  in  improving  naviga- 
tion—aee  note  to  Gibson  v.  United  States, 
41  L.  ed.  U.  a  997. 

On  the  right  to  Improve  navigability  of 
stream  see  note  to  Beidler  v.  Sanitary 
Diat  67  L.RJL.  821. 

Ob  the  rig^t  to  divert  water  in  aid  of 
Sf  Ij.  ed. 


SUPREME  COUBT  OF  THE  UNITED  STATES.              Oct.  1kw> 

Bnbmltted  Jaaiiaiy  10,  1B13.    Decided  June  fenduit  and  othen  jointly  cMued  tlM  Saw 

IS,  1S13.  ing, 

Arimond  t.  Qreen  B*y  k  M.  Canal  Oai 

APPEAL  from  tbe  Court  of  Claims  to  re-  3S  WU.  41;  Addiion,  Torta,  |S  SS~84,  pp. 

view  a  Judpnent  diimiising  tbe  peti-  119,  120;  Bofd  t.  Watt,  27  Ohio  St.  S6Sj 

tioD  in  a  luit  to  recover  from  the  United  Jack  v.  Eudnail,  25  Ohio  St  E56,  IS  Am, 

Statei   the   value   of   property   aweited   to  Hep.  2S8;   Follett  v.   Long,  66  N.  Y.  805; 

have  btea  taken  in  the  course  of  improving  Arctic  F.  Ina.  Co.  v.  Austin,  OS  N.  Y,  483,  25 

the  Missiesippi  river.    Afflnned.  Am.  Rep.  221 ;  Chlpnian  v.  Palmer,  77  N.  T. 

See  eame  case  below,  47  Ct.  CI.  579.  50,  33  Am.  Rep.  SQQ;  Woods,  Nuisancea,  H 

The  fact*  are  stated  in  the  opinion.  921,  822,  SOS,  pp.  868,  809,  893)  Lull  ▼.  Fox 

Mr.   Wftitnun   H.    Conaw.j  submittrf  *   W.   Improv.  Co.  19   Wis.   102;   8  Am.  * 

the  cau«,  for  appellants:  Eng.  Enc.  L*w,  p.  434;   Str.ckland  v.  B«. 

The  right  of  the  UniUd  SUtes,  along  tbt  «**•  20  P'<*-  *^^-    B»"»  '■  ^'•^n,  2«  Pa. 

Mississippi   river,   a   navigable   fresb^ate.  ""!   "  -*">■  *  =■«■  Enc  Law,  p.  70. 

Btream,   to  construct  levees   or   to   make  ■  ^he   United   Statee  having  assumed  pe^ 

new  bank  for  the  river,  or  to  build  artiaolal  """«"*  «>"trol  of,  and  adopted  to  their  lu^ 

structures,  which  have  the  effect  of  turning  °'".^"'8  "*"  '"«"  ■"">  stronger,  the  leveee 

the    water    upon    the    land    of    a    riparian  ^uilt  by  stale  and  local   authontiea,  know- 

owner  on  the  opposite  side  of  the  river,  U  ing  that  the  right  to  use  them  could  only 

not  ft  local  question,  but  one  depending  for  '^  obtained  by  payment  of  just  oompensa- 

iU  determination  on  the  general  principles  "<»"  *«  "«•  landowners  who  had  and  would 

of    law,    on    which    decisions    of   the   state  •"'^«'  •"J"^  ^7  overflows  as  the  reault  of 

eourt«    are    not    binding    on    tbe    Federal  *^"  *^  '"  '"P^  =ff«*  aaaented  to  the  per- 

^^^  formanee  of  this  obligation;  and  auit  on  an 

Ckire.   V.   *   C.   R.   Co.   v.   Brevoort,   85  '""Pl'^d  promieo  to  make  just  compenaation 

LJI.A   027   02  Fed    129  ^*^    ^    maintained     against    the     United 


SUtes. 

Broom,  L^al  Maxims,  p.  79;  Lewia,  Em. 

.  ,i»,  from  m.r.  .urtVc.  dr.taw  "o-lng  S"",S'"' '  '^^  ?■  ?■.".. ^^  !"■ ''  *■ 

without  JeHmt.  »m.  or  «ruS  limli^  ?"■  ">  ?"/"'■  ?„' ,!'-„'-A.'=°U.'- 

„a    Iron,    w.l«-  p.rool.tl,«  through    th.  S"?"'''.'?  l""^  *"' ii"',?," '  .™° 

.m.!.  of  th.  »rth"hoth  ol  whkh  .„  oot  °~''|»nir  '■    '^  ^ 

subject  to  ripsjian  rights,  but  form  part  of        ,?',  ,      ,  „  ,,     ,,  .,   ,  -,,  . 

the   realty,   and    belong   eiclusivelv   to   tbe  ,  '^"'l*''  ^^  <■'  Congress  the  Un.tod  Statw 
owner   of  the   realtr  Riven  its  conseat  to  be  sued  on  all  con- 

Paine   Lumber   Co.'  ».   United   SUtes,   6B  tract.,     express    or     Implied     wd    on    all 

TmL  804;  CarpenUr  v.  Hennepin  CountV.  60  J  "'.r^  '"""''^'^  "I«"  *^«  Constitution  of  th. 

Mt—   Ktn   (WW    w   OOR  U"'**^  States  or  any  law  of  Congress. 


"The  bed,"  which  is  a  deflnite,  and  com- 
monly a  permanent,  channel,  ia  the  char- 


Z  "i'u"  ,^1k    \r?'    1                      *   ■  Belknap  v.  Sohild.  161  U.  S.  17,  40  L.  e^ 

Thj|rlght  of  the  Federa    government  in  ^^  gj     ^   ^^^             ^^.^  g^^  ^ 

property   i.   either   proprietary   or   govern-  ^               *■ 

mental.     In   the   first   insUnce   it   can   sell  '        '     o.q                                          •             r« 

Ud   alienate   like   the    individual;    in    the  '-'»■/".?■*'«''■ 

,    ,    .           ..                ...           ,,  A  riparian  owner  of  land  on  one  side  o( 

■MOBd    InaUnce    it    can    neither    sell    nor  .  <.  -  u>  i     i.   -u  i  

^r^      .,               ,           i.     1  i.1.     a               1  s  stream  has  no  rieht  to  build  levees  upon 

alienate;  it  can  onlj-  control  the  flowage  of    .  .       . ,        ,  .  ,    _.7j  .    .. "^ 

,     ,,'      .                   J  ii.     i-i       ■     il^   -  his  side   which   will  prevent  the  eaoapc  of 

navigable  streams,  nnd  the  like,  in  the  in-  .         _.,„„    ■_  ,■__..,  „.j._._  n-~i^.._ 

':.,,,,            ,       „      ....  nood  waters,  in  times  of  orainarr  uood,  over 

U„.t  ol  .11  th.  p„pl..    It.  nght  to  CO..  J,,           ^  ^  ,^^            ,;^  ^^^  ^ 

trol  .  Howog  o...g.bl.  .tnun  b  on.  ol  ^^        '.^  ^.^               •- 


TraCford,   I    Barn,   t    Ad. 


Woodruff    v.    North    Bloomfleld    Gravel  Cairo,  V.'i  G  R.  G).  v.  Brevoort,  25  UR.*; 

Min.  Co.  9  Sawy.  441.  ]8  Fed.  782;   Lew,,,  gg^^    ^^    y^^     j29;   Paine  Lumber  Co.  ». 

Em.  Dom.  3d  ed.  {J  80,  85.  United   States,   55   Fed.   864;    Woodruff  ». 

The  banks  of  a  navigable  stream,  and  the  »,-opth  Bloomfleld  Gravel  Min.  Co.  9  Sawy. 

land  adjoining,  being  privaU  property,  can-  441,   is   Fed.  782;   Jones  v.  United  Statea, 

not  be  oenipied  without  compensation.     If  48  Wis.  385.  4  N.  W.  S19;  VelU  v.  United 

the  puUie  works  cause  private  property  to  States,  76  Wis.  278,  4S  N.  W.  119;  Burwell 

be  orerflowed,  compensation  must  be  made.  v.  Hobson,  12  Qratt.  322,  65  Am.  Dee.  24I| 

Lewis,  Em.  Dom.  3d  ed.   IS   80,  86;   The  O'Connell  v.  East  Tennessee,  V.  ft  Q.  R.  C« 

Magoollft  V.  Mar«hBll,  39  Miss.  110.  87  Ga.  246,  13  L.R.A.  394,  27  Am.  8t.  Rep. 

It  ii  no  defense  to  an  action  for  flowing  240,  13  S.  E.  489;  Oerrish  v.  Cloiigh,  48  K, 

0/  iud,  thftt  the  dams  and  levees  of  da-  H.  8,  2  Am.  Rep.  165,  97  Am.  Dec  Ml| 

1904  »•  O.  ■. 


I9ii. 
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Parker  t.  Atehisoii,  68  Kan.  29,  48  Pao. 
631;  Shane  ▼.  Kansas  City,  St  J.  ft  C.  B.  R. 
Cow  71  Mo.  237,  36  Am.  Rep.  480;  Qulf,  C. 
4  S.  F.  R.  Co.  y.  Clark,  2  Ind.  Terr.  319,  61 
S.  W.  962;  Barden  v.  Portage,  79  Wis.  126, 
48  N.  W.  210;  Crawford  y.  Rambo,  44  Ohio 
Si.  279,  7  N.  E.  429;  Sulliyan  y.  Dooley,  31 
Tex.  Ciy.  App.  689,  73  S.  W.  82;  Byrd  y. 
Bkuing,  11  Ohio  St.  362;  Meyers  y.  St. 
Louis,  8  Mo.  App.  266;  Menxies  y.  Breadal- 
bane,  3  Bligh,  N.  R.  423;  Rix  y.  Johnson,  6 
N.  H.  620,  22  Am.  Dec  472;  Jones  y. 
Soalard,  24  How.  41,  16  L.  ed.  604;  Adams 
y.  Frothingham,  3  Mass.  352,  3  Am.  Dec. 
161 ;  Rex  v.  Yarborough,  3  Bam.  k  C.  91,  2 
Bligh,  N.  R.  147,  1  Dow  k  C.  178,  6  Ring, 
163,  4  Dowl.  ft  R.  790,  27  Revised  Rep.  292, 
1  Eng.  Rul.  Cas.  468;  Scranton  y.  Brown,  4 
Barn,  ft  C.  486,  6  Dowl.  ft  R.  636,  28  Re- 
vised Rep.  344;  Tillotson  v.  Smith,  32  N.  H. 
•6,  64  Am.  Dee.  366;  Carlson  y.  St.  Louis 
River  Dam  ft  Improv.  Co.  73  Minn.  128,  41 
LJCA.  371,  72  Am.  St  Rep.  610,  76  N.  W. 
1044. 

Closing  up  natural  outlets  for  waters,  so 
that  in  flood  time  the  force  of  the  current 
is  directed  to  tiie  channel  on  the  opposite 
side,  resulting  in  a  destruction  of  private 
property  which  would  not  have  occurred 
had  the  water  been  left  to  flow  in  its  nat- 
ural course,  gives  a  good  cause  of  action. 

Barden  v.  Portage,  79  Wis.  126,  48  N.  W. 
210;  Hotard  v.  Texas  ft  P.  R.  Co.  36  La. 
Ann.  460;  Hartshorn  v.  Ohaddock,  61  Hun, 
623,  40  N.  Y.  S.  R.  953,  16  N.  Y.  Supp.  747 ; 
Railroad  Co.  v.  Carr,  38  Ohio  St.  448,  43 
Am.  Rep.  428;  Wallace  v.  Drew,  69  Barb. 
413;  Kansas  City  v.  Slangstrom,  63  Kan. 
431,  36  Pac.  706;  Salisbury  v.  Herchen- 
roder,  106  Mass.  458,  8  Am.  Rep.  354; 
Tuthill  y.  Scott,  43  Vt.  626,  6  Am.  Rep.  301. 

If  the  United  States  had  constructed 
levees  on  the  east  bank  of  the  river  from 
Vicksburg  to  Baton  Rouge,  to  obstruct  and 
tbereby  conflne  the  flood  waters  on  that 
side,  instead  of  using  the  base  of  the  hills 
lor  that  purpose,  and  had  located  those 
levees  where  the  base  of  the  hills  now  is,  or 
near  the  banks  of  the  river,  there  would 
have  been  a  taking  both  of  the  right  of  way 
on  which  the  levees  would  have  stood,  and 
of  the  land  between  the  line  of  levees  and 
the  river. 

Inge  v.  Police  Jury,  14  La.  Ann.  117; 
Penriee  v.  Wallis,  37  Miss.  172;  United 
States  y.  Hughes,  230  U.  a  24,  post,  1374, 
83  Sup.  Ot  Rep.  1019. 

Now,  if  the  United  SUtes,  instead  of 
oonstructSng  levees  on  the  east  bank  to  con- 
flne the  flood  waters,  flnds  it  cheaper  to  use 
the  base  of  the  bills,  to  which  the  levees 
have  been  conneeted,  skirting  the  river  for 
thai  purpose^  and  thereby  plaee  the  lands  of 
6T  li.  ed. 


appellants  within  the  adopted 
channel,  how  can  it  be  said  that  there  it  aoj 
the  less  a  taking  of  the  lands  as  a  part  A 
the  high-water  bed  of  the  river? 

Penriee  v.  Wallis,  37  Miss.  172. 

When  the  Jackson  suit  was  b^gon,  in 
1894,  the  Congress  of  the  United  States  had 
adopted  the  Eads  plan,  and  recognixed  and 
taken  charge  of  the  public  work.  The  Mia- 
sissippi  River  Commission  had  accepted 
charge  of  the  work,  had  anhually  expended 
the  appropriations  made  by  Congress,  and 
had  lor  several  years  made  the  same  regu- 
lar estimates  for  this  work  that  it  did  lor 
other  work  under  its  control  and  mansge- 
ment.  These  acts  on  the  part  of  Congress, 
the  Executive  Departments  of  the  govern* 
menti  and  the  Mississippi  River  Commis- 
sion, constitute  an  adoption  of  the  levee 
system,  and  the  taking  of  exclusive  control 
of  it.  They  amount  to  a  declaration  of  the 
Federal  government  that  we  here  interpose 
and  assert  our  power.  We  take  upon  our- 
selves the  burden  of  this  improycmenl» 
which  properly  belongs  to  us,  and  hereafter 
this  work  lor  the  public  good  is  in  our  haada 
and  subject  to  our  control. 

Wisconsin  v.  Duluth,  96  U.  S.  386,  24  L. 
ed.  671;  Overton  v.  United  States,  46  Ct 
CI.   17. 

There  was  a  taking,  demanding  payment 
of  compensation. 

Pumpelly  v.  Green  Bay  &  M.  Canal  Co. 
13  WalL  166,  20  L.  ed.  657;  United  States 
v.  Lynah,  188  U.  S.  445,  47  L.  ed.  639,  88 
Sup.  Ct  Rep.  349;  Monongahela  Nav.  Co. 
V.  United  SUtes,  148  U.  S.  312,  336,  87  L. 
ed.  463,  471,  13  Sup.  Ct  Rep.  622;  Scranton 
V.  Wheeler,  179  U.  S.  141, 163,  45  L.  ed.  126, 
133,  21  Sup.  Ct  Rep.  48;  Manigault  T. 
Springs,  199  U.  S.  486,  60  L.  ed.  280,  26 
Sup.  Ot  Rep.  127;  Gould,  Waters,  §  209 
and  notes;  King  v.  United  States,  69  Fed. 
9;  Lowndes  v.  United  States,  106  Fed.  838; 
High  Bridge  Lumber  Co.  v.  United  States, 
16  C.  0.  A.  460,  37  U.  S.  App.  234,  60  Fed. 
326;  Paine  Lumber  Co.  v.  United  States, 
66  Fed.  864;  Jones  v.  United  States,  48 
Wis.  386,  4  N.  W.  619;  Velte  v.  United 
SUtes,  76  Wis.  278,  46  N.  W.  119;  United 
SUtes  V.  Weleh,  217  U.  S.  333,  64  L.  ed. 
787,  28  LJLA.(N.S.)  386,  30  Sup.  Ct  Rep. 
627,  19  Ann.  Cas.  680;  United  StaUs  T. 
Grizaard,  219  U.  S.  180,  66  L.  ed.  166.  81 
L.R.A.(NJ3.)  1136,  31  Sup.  Ot  Rep.  162. 

The  taking  is  not  a  queatiMi  of  tort»  hoM 
one  of  implied  promise  within  the  ™*^"<*^ 
of  the  sUtuU  which  confers  Jurisdieiioa  oa 
the  court  of  claims  of  actions  "founded 
upon  any  contract,  expressed  or  Implledi 
with  the  government  of  the  United  Statea.* 

United  SUtes  v.  Lynah,  188  U.  8.  46»- 
466,  47  L.  ed.  644-<Md,  28  Sapw  Ot  Bep.  840} 


t.  • 
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Ooi.  1 


Merrlam  t.  United  SUtea,  29  Ct.  CL  SSO; 
Johnaon  t.  United  8t*t«^  SI  CL  CI.  2S2. 

Mr.  Holmes  Conrkd  klw>  lubmitted  the 
nUM  lor  ^pelUnta.  Mr.  Wkitmui  E. 
CoBAWkj  «•■  on  tlie  brief; 

The  pemuneiit  control  of  the  lerer  ijt- 
tern,  and  the  adoption  and  um  (rf  the  leveei 
bailt  by  etate  and  local  anthoritiea,  by  the 
United  States,  hare  been  judioiall;  deter- 

Orerton  v.  United  SUtca,  45  Ct.  Ca.  IT. 

It  it  not  neeeeaarj  that  the  overflow  be 
eoatinuoua  and  pennanent  to  cQoatitute  a 
taking  4>I  die  Unda  and  eropa.  It  ie  suffl- 
elent  if,  in  times  of  high  water,  the  over- 
flow occur  at  Interrali  ot  a  few  yearm,  or 
daring  eropping  aeawm,  ihould  the;  be  of 
inch  a  dainaging  oharaoter  aa  to  disturb 
riparian  landowner*  in  the  profltable  lue, 
poaieaaion,  and  enjojraent  of  their  prop- 
erty. 

United  SUtca  t.  Wdeb,  SIT  U.  S.  883,  S4 
L.  cd.  7BT,  £8  LJLA.(N.8.)  3B6,  30  Sup.  Ct. 
Bep.  627,  IS  Ann.  Ou.  080;  MoKenrie  t. 
HUatuippI  A  B.  River  Boom  Co.  20  Minn. 
804,  13  N.  W.  123;  Weaver  t.  MlHiwippi 
*  B.  Blver  Boom  Co.  2B  Minn.  fi34,  II  N.  W. 
114;  Grand  Bapidi  Boom  Co.  t.  Jarvii,  30 
Mich.  308;  Eaton  y.  Boaton,  C.  A  M.  R.  Oo. 
SI  N.  H.  S04,  12  Am.  Bep.  147;  United 
StatM  T.  Bewell,  217  U.  a  001,  C4  L.  ed. 
807,  80  Sup.  Ct.  Bep.  601. 

The  eloeing  of  natural  ontleta  for  the  flow 
of  water,  ao  aj  to  ralae  the  water  above  Ita 
natural  level,  leanlting  in  ttie  overflow  of 
riparian  lands,  eonstitntaa  a  taking  for 
which  compensation  must  be  made. 

Troe  V.  Larson,  84  Iowa,  040,  35  Am.  St. 
Rep.  830,  SI  N.  W.  170;  Hebron  Gravel 
Road  Co.  V.  Harvey,  00  Ind.  102,  40  Am. 
Rep.  100;  Little  v.  SUnbaelc,  03  N.  C.  285; 
Rankin  r.  Harrisburg,  104  Vs.  S24,  3  L.R.A. 
(N.8.)  010,  113  Am.  St.  Bep.  1060,  S2  8.  E. 
SSG;  Boberte  v.  Rust,  104  Wis.  610,  80  N. 
W.  014;  Barden  v.  PorUge,  70  Wis.  126, 
48  N.  W.  210. 

Assistant  Attorney  General  Thompaon 
■nbmitted  the  cause  for  appellee.  Mr.  J. 
Harwood  Oravea  was  on  the  brief: 

The  implied  contract  on  the  part  of  the 
general  government  to  pay  for  private  prop- 
er^ taken  for  publie  pnrposea  ii  always 
hssnit  upon  a  taking  by  the  general  govern- 

United  SUtea  v.  Lynah,  188  U.  8.  446, 
4TC,  47  L.  ed.  680,  640,  23  Sup.  Ct.  Bep.  340. 

Tlie  gorarament,  tor  the  purpose  of  im- 
proving narlgation,  had  tiie  right  to  close 
the  Bongere  Crevasse. 

Bedford  v.  United  States,  102  U.  8.  217, 
48  L.  ed.  414,  24  Sup.  Ct.  Rep.  S38. 

TJm  ^MBuigm  ars  eonsequentisl,  and   do 


not  constitute  a  taking  of  die  lauds  flooded. 
Gibson  v.  United  States,  160  U.  S.  200, 
41  L.  ed.  006,  17  Sup.  Ct.  Rep.  ST8;  High 
Bridge  Lumber  Co.  v.  United  SUtes,  18 
C.  C.  A.  460,  37  U.  S.  App.  234,  60  Fed.  380; 
Heyer  r.  Richmond,  172  U.  S.  83,  M,  49 
L.  ed.  374,  370,  10  Sup.  CL  Bep.  106; 
Scranton  v.  Wheeler,  179  U.  S.  141,  46  L.  ^ 
120,  21  Sup.  Ct.  Rep.  48;  Hills  t.  United 
SUtea,  12  L.RA.  873,  40  Fed.  738;  Mani- 
gault  V.  United  States,  100  U.  S.  473-477, 
SO  L.  ed.  274-277,  26  8np.  Ct.  Rap.  127. 

Mr.  Chief  Justice  Wblto  delivered  the 
opinion  of  the  court: 

This  suit  was  brought  to  recover  from 
the  United  SUtea  the  value  of  proper^  as. 
serted  to  have  been  tuUlly  destroyed  or 
rendered  completely  valueless  as  the  result  (rf 
'certain  public  work  "done  in  parsnancc[S 
of  the  acte  of  Congress  authorizing  it,  for 
the  public  benefit,  under  the  direction  ot 
the  Mississippi  River  Commission  and  the 
SecreUry  of  War  and  the  United  SUtea  en- 
gineers." And  it  waa  eharged  that  under 
the  eircumstaneea  sUted  and  the  faeU  al- 
leged, the  property  had  been  taken  by  the 
United  BUtea  tor  public  use  "within  the 
meaning  of  the  ootutitutiooal  provieion," 
and  it  was  averred  that  there  was  eonae- 
quently  impoaed  "on  the  United  SUtes  an 
implied  ohiigation  to  make  compenaatfOB 
for  the  property  so  taken  and  destroyed.* 

It  becomes  necessary  to  give  a  brief  de- 
scription of  the  topography  ot  the  eountry 
in  which  the  property  in  question  is  situ< 
ated,  in  order  to  make  altar  its  relation  to 
the  publie  work  which  it  is  asserted  eoa- 
stituted  a  taking  within  the  meaning  of 
the  Constitution. 

The  valley  of  the  Mississippi  river  may 
in  a  broad  sense  be  said  to  eommenee  at 
Cape  Girardeau,  Missouri,  and  to  extend 
from  there  to  the  mouth  of  the  river  at  the 
Gulf  of  Mexico.  The  river,  however,  in  iU 
course  to  the  ocean,  doea  not  run  through 
the  center  of  the  vast  fertile  and  alluvial 
plains  which,  in  a  oomprehensive  and 
generic  sense,  constitute  the  delU  of  the 
Mississippi.  On  the  contrary,  the  situation 
of  the  river  in  Uia  respect  variee,  occasioned 
by  the  fact  that,  at  divers  places,  the  up- 
land or  hill  country  approaches  to  or  oonsti- 
tutea  the  hank  of  the  river.  The  differ- 
ence in  this  regard  is  marked  between  the 
west  and  the  east  banks.  The  west  hank 
is  divided  into  four  great  basins, — the  Bt. 
Francis  basin,  which  extends  fram  Cape 
Girardeau  to  Helena;  the  Whtto  Btvar 
basin,  which  extends  from  Helena  to  tbt 
mouth  of  the  Arkansas;  the  Tensaa  baai% 
wbleh  extends  from  the  month  of  the  Ar- 
kansas to  the  mouth  of  the  Red  river;  ami 
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lh«  Atchaialaya  basin,  extending  from  the 
mouth  of  the  Red  river  to  the  Gulf.  Prac- 
tieally  in  the  long  sweep  from  Helena,  i 
where  St.  Francis  basin  ends  and  the  Whit« 
4]Riyer  basin  ^begins,  to  the  ending  of  the 
Atchafalaya  basin  at  the  Qulf,  there  is  no 
nal  topographical  distinotion  between  the 
baaini,  the  west  bank  of  the  river  in  that 
great  distance  consisting  of  alluvial  coun- 
try having  generally  a  very  wide  though 
▼vying  expanse.  The  division  into  basins, 
putting  out  of  view  the  St.  Francis  basin, 
is  therefore  merely  the  result  of  a  consid- 
eration of  the  watershed  of  each  basin,  all 
the  water,  however,  from  each  ultimately 
finding  its  way  to  the  Gulf  of  Mexico, 
either  through  the  Mississippi  river,  or  in 
the  lower  basins  in  part,  at  least,  by  the 
meant  of  streams  flowing  independently  of 
the  Mississippi  river  to  the  Gulf  of  Mexico. 
On  the  east  bank  the  situation  is  different. 
In  the  long  stretch  from  Cairo,  Illinois, 
to  a  point  a  short  distance  below  Memphis, 
generally  speaking,  the  hills  and  uplands 
border  the  river  and  constitute  its  bank. 
From  the  point  below  Memphis  to  which 
we  have  referred,  to  Vicksburg,  Mississippi, 
this  is  not  the  case,  and  there  is  a  great 
baain  known  as  the  Yazoo  basin,  which, 
aaide  from  peculiarities  of  its  own,  may  be 
■aid  to  possess  the  same  general  character- 
ifties  as  the  basins  on  the  west  bank  of 
the  river.  From  Vicksburg  where  the  up- 
land! come  to  the  river  and  constitute  its 
bank,  down  to  Baton  Rouge,  Louisiana, 
where  the  hills  or  uplands  permanently  re- 
eede  from  the  river,  a  different  condition 
from  that  which  exists  on  the  west  bank 
oMaim.  As  we  are  concerned  only  with 
the  aitoation  below  Natchez,  we  put  out  of 
view  any  statement  concerning  the  east 
bank  between  Vicksburg  and  Natchez,  and 
refer  only  to  the  conditions  existing  on  the 
east  baxdc  between  Natchez  and  Baton 
Rouge. 

From  Natchez,  where  the  hills  or  uplands 
constitute  the  bank  of  the  river,  to  Baton 
Rouge,  the  line  of  hill  or  upland  does  not 
follow  the  course  of  the  river,  but  recedes 
therefrom  for  a  certain  distance  and  then 
again  abuts  on  the  river,  this  process  being 
repeated  from  point  to  point  until  Baton 
Rouge  is  reached.  Of  necessity,  therefore,  be- 
ft]tween  *the  point  of  each  departure  of  the 
uplands  from  the  river  to  the  point  of  re- 
i^proach,  there  is  an  area  of  alluvial  coun- 
try bounded  on  the  west  by  the  river  and 
constituting  its  bank,  on  the  east  by  the 
hills,  which,  as  it  were,  like  a  festoon  or 
•emicircle  inclose  the  alluvial  area  between 
the  river,  the  base  of  the  uplands  or  hills, 
and  the  points  of  departure  from  and  ap^ 
proach  ta  the  river,  as  above  stated. 
•T  Ii.  ad. 


These  various  areas  constitute,  in  the 
nature  of  things,  minor  basins  having  their 
own  watershed.  And  between  Natchez  and 
Baton  Rouge  there  are  five  of  these  minor 
basins,  one  between  Natchez  and  Ellis 
Cliffs,  16  miles  below  Natchez,  another  be- 
tween Ellis  Cliffs  and  Fort  Adams,  30  miles 
below  Ellis  Cliffs,  a  third  between  Fort 
Adams  and  Tunica,  17  miles  below  Fort 
Adams,  and  two  others  between  Tunica  and 
Bayou  Sara,  23  miles  below  Tunica,  and 
from  Bayou  Sara  to  Baton  Rouge,  a  dis- 
tance of  35  miles.  These  subordinate  basins 
are  included  in  a  general  local  levee  dis- 
trict known  as  the  Homochitto  district.  A 
full  and  accurate  statement  concerning  these 
basins,  of  their  relation  to  levee  building, 
and  overflow,  will  be  found  in  Document  No. 
1010,  House  of  Representatives,  63d  Con- 
gress, third  session,  being  a  letter  of  the 
Secretary  of  War  transmitting  to  the 
House  of  Representatives  a  full  report  of  a 
survey  made  by  direction  of  Congress,  by 
the  Mississippi  River  Commission,  of  these 
basins.  Of  the  bssin  between  Ellis  Cliff 
and  Fort  Adams,  the  report  of  the  com- 
mission  makes  the  following  statement: 

"Between  Ellis  Cliffs  and  Fort  Adams, 
a  distance  of  39  miles  by  river,  lies  a  basin 
whose  protection  from  floods  is  greatly  com- 
plicated by  the  presence  of  lakes,  streams, 
and  swamps. 

"It  has  a  total  area  of  59,412  acres,  in- 
cluding 9,781  acres  of  cleared  and  49,631 
acres  of  wooded  land,  the  assessed  value  of 
which  is  $204,739. 

"The  systematic  protection  of  the  basin 
as  a  whole  is  *  impracticable  without  in-[6 
eluding  drainage  work  of  large  proportions. 

"It  will  be  observed  that  there  is  a  large 
amount  of  cleared  land  which  is  now  being 
cultivated,  although  meagerly  protected 
from  floods  by  small  private  levees. 

"Owing  to  the  extent  of  swamp  lands 
the  cultivated  area  could  not  be  greatly 
extended  by  the  construction  of  a  levee 
along  the  river  front. 

"The  benefits  to  be  derived  from  the  con- 
struction of  a  levee  are  relatively  small  as 
compared  with  the  cost,  and  the  work  can- 
not be  recommended." 

In  February,  1894,  the  appellants  or  their 
predecessors  in  title,  for  whom  they  have 
been  substituted  on  the  record,  filed  their 
petition  in  the  court  of  claims  against  the 
United  States,  alleging  themselves  to  be 
the  owners  of  various  tracts  of  land  in 
Adams  county,  Mississippi,  composing  three 
plantations.    It  was  alleged  as  follows: 

"2.  That  before  and  prior  to  the  year 
1890,  said  plantation,  from  its  natural  tit* 
nation,  was  comparatively  high  and  exempt 
from  overflow  from  the  ^%.\«c%  ^l^ScA*^i^alg»alr 
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■ippi  river,  except  at  long  intervals,  and 
the  occurrence  of  such  overflows  did  not 
materially  affect  its  productive  capacity  or 
its  value. 

"That  said  plantation  was  highly  im- 
proved, well  stocked  with  laborers  and 
tenants,  yielded  yearly  large  crops  of  cotton, 
corn,  and  other  products,  and  was  worth 
the  sum  of  $50,000. 

"3.  That  about  the  year  1883  the  officers 
and  agents  of  the  United  States,  in  pur- 
suance of  the  act  of  Congress  creating  the 
Mississippi  River  Commission,  and  of  the 
subsequent  acts  for  the  improvement  of 
the  navigation  of  the  Mississippi  river, 
adopting  ihe  so-called  Eads'  plan,  pro- 
jected, ana  have  constructed,  and  are  con- 
structing, a  system  of  public  works  for 
the  purpose  of  so  c<)nfining  the  waters  of 
the  river  between  lines  of  embankment,  or 
levees,  as  to  give  increased  elevation  and 
7]  velocity  'and  force  to  the  current  in  order 
to  scour  and  deepen  the  channel,  and  have 
thus  caused  an  increased  and  abnormal  ele- 
vation of  at  least  4  feet  to  the  waters  of  the 
river  at  the  high  water  or  flood  stage;  and 
for  said  purposes  have  adopted  and  made 
use  of  systems  of  public  and  private  levees, 
originally  constructed  for  the  reclamation 
of  overflowed  lands,  on  the  west  bank  from 
the  highlands  of  Arkansas  to  the  mouth  of 
the  Red  river,  and  from  the  mouth  of  the 
Red  river  to  the  Passes,  and  on  the  east 
bank  from  the  highlands  of  Tennessee  to 
the  mouth  of  the  Yazoo  river,  and  from 
Baton  Rouge  to  the  Passes;  but  from  the 
mouth  of  the  Yazoo  river  to  Baton  Rouge, 
instead  of  adopting  and  constructing  levees, 
have  made  use  of  the  highlands  skirting 
the  river  for  said  purpose,  and  have  thus 
placed  the  plantations  of  petitioners,  and 
others  similarly  situated,  between  the  lines 
of  embankment,  and  exposed  to  the  full 
force  of  the  currents  of  the  river,  with 
such  increased  and  abnormal  flood  level. 

"And  are  so  raising,  enlarging,  strength- 
ening, adding  to,  and  constructing  such 
levees,  as  to  cause  the  plantations  of  peti- 
tioners, and  others  so  situated,  to  be  flooded 
annually  by  the  waters  of  the  river,  and  to 
destroy  the  crops  growing  and  grown  there- 
on, and  to  drown  the  live  stock,  and  to  un- 
dermine and  wash  away  the  buildings, 
fences,  and  other  improvements,  and  to  fill 
up  the  drains  and  ditches,  and  to  wash  off 
the  soil,  and  to  cover  the  lands  with  sand 
and  gravel,  and  to  render  them  unfit  for 
cultivation,  and  to  entirely  destroy  their 
value. 

"4.  That  in  pursuance  of  the  said  plan  for 

the  improvement  of  the  navigation  of  the 

river,  the  said  officers  and  agents  of  the 

United  States  have  undertaken  to  close  the 

AtchaJAlAjA  river,  a  natural  outlet  carry- 


ing  off  near  one- third  of  the  surplus  waters 
of  the  Mississippi,  and  to  force  the  waters 
of  the  Red  river  and  its  tributaries  from 
their  natural  course  through  the  Atcha- 
falaya  river  to  the  Gulf  of  Mexico,  into  the 
channel  of  the  Mississippi  river,  *and  bave[8 
so  obstructed,  and  are  so  obstructing,  the 
passage  of  the  surplus  waters  through  the 
Atchafalaya,  as  to  cause  the  waters  of  the 
rivers  at  the  flood  stage  to  annually  back 
up  and  overflow  the  lands  of  petitioners,  and 
to  destroy  the  crops  growing  and  grown 
thereon,  and  to  deposit  thereon  superin- 
duced additions  of  water,  earth,  sand,  and 
gravel,  so  as  to  render  them  unflt  for  cul- 
tivation, and  to  entirely  destroy  their  value. 
"5.  That  by  reason  of  the  premises  afore- 
said, the  lands  of  petitioners,  which  before, 
from  their  natural  situation,  were  compara- 
tively high  and  secure  from  overflow,  have 
been  flooded  annually  by  the  waters  of  the 
rivers  thus  conflned  in  tiie  years  1890,  1801, 
1892,  and  1893,  and  the  crops  growing  and 
grown  thereon  Iiave  been  each  year  destroyed 
by  said  overflows,  so  caused,  and  the  live 
stock  drowned,  and  buildings  and  fences  and 
other  improvements  undermined  and  washed 
away,  and  the  ditches  and  drains  filled  up 
and  the  soil  washed  off,  and  covered  with 
sand,  and  earth  and  gravel,  so  as  to  render 
them  unflt  for  cultivation,  and  to  entirely 
destroy  their  value,  to  the  injury  and  dam- 
age   of    petitioners,    as    follows,    to    wit: 

M 

•  •  • 

Following  an  enumeration  of  loss  of 
crops  and  personal  property  in  the  years 
1890,  1891,  1892,  and  1893,  and  the  fixing 
of  the  value  of  the  land  at  $50,000,  re- 
covery was  prayed  of  $107,267^0,  asserted 
to  be  due  because,  under  the  facts  alleged, 
there  had  been  a  taking  of  the  property  by 
the  United  States  for  public  use. 

A  demurrer  to  this  petition  was  over- 
ruled on  June  1,  1896.  The  nature  of  the 
ruling  is  indicated  by  the  following  excerpt 
from  the  opinion,  reported  in  31  Ct.  CL 
3]8: 

"The  petition  undoubtedly  sets  up  losses 
which  are  in  the  nature  of  consequential 
damages,  of  which  the  court  has  not  juris- 
diction. The  government  may  have  in- 
creased the  effect  of  the  flood  wrongfully  or 
rightfully  by  the  erection  of  its  levees;  but 
it  did  not  in  the  constitutional  ^sense  of[9 
tlic  term  take  the  claimant's  cotton,  mules, 
corn,  cattle,  and  sheep  for  public  use.  Such 
a  claim  is  not  founded  on  an  implied  eon- 
tract,  and  of  it  the  court  has  not  jurisdic- 
tion. But  the  petition  does  allege  that 
'the  value  of  the  land  and  the  improvement! 
destroyed  was  $50,000;'  and  that  taking  is 
presenting  by  allegations  so  closely  resem- 
bling those  in  the  Pumpelly  v.  Green  Baj  4 
M.  Canal  Co.  Case    (13  WalL  166,  20  L. 
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e4.  567),  that  this  court  does  not  feel  at 
liberty  to  say  that  they  present  no  valid 
cause  of  action." 

It  is  stated  in  the  record  that  during  the 
year  1908,  first,  second,  and  third  supple- 
mental petitions  were  filed,  although  they 
are  not  reproduced,  but  the  court  below  in 
its  opinion  declares  the  aggregate  damages 
claimed  was  $569,702.50.  To  these  peti- 
tions a  demurrer  seems  to  have  been  filed 
by  the  United  States,  which  was  passed 
upon  in  1910,  the  order  on  the  subject 
reading  as  foUows: 

''Within  the  former  ruling  in  this  case 
(SI  Ct.  CI.  318),  the  demurrer  to  the  orig- 
inal and  supplemental  petitions,  in  so  fa^ 
as  they  or  either  of  them  aver  a  taking  of 
real  estate — ^within  six  years  from  the  date 
of  filing  of  said  petitions — by  overflow  prox- 
imately caused  by  the  construction  of  levees 
or  other  public  works  in  the  improvement 
of  the  navigation  of  the  Mississippi  river 
pursuant  to  acts  of  Congress  and  within  the 
rifling  of  the  cases  of  Pumpelly  v.  Green 
Bay  &,  M.  Canal  Co.  13  Wall.  166,  20  L.  ed. 
557,  and  United  States  v.  Lynah,  188  U.S. 
445,  47  L.  ed.  539,  23  Sup.  Ct.  Rep.  349,  is 
overruled. 

"But  as  to  the  alleged  annual  destruc- 
tion of  crops  and  personal  property  on 
said  land  so  taken  by  overflow,  the  demurrer 
is  sustained." 

Besides  the  supplemental  petitions  just  re- 
ferred to  and  the  action  of  the  court  there- 
on in  the  period  of  sixteen  years  \%hich 
elapsed  between  the  entry  of  the  order  over- 
ruling the  flrst  demurrer  in  1896  and  Jan- 
uary 5,  1912,  when  what  is  styled  a  fourth 
supplemental  petition  was  flled,  many  pro- 
ceedings were  had,  such  as  a  hearing,  the 
making  of  flndings  of  fact  and  conclusions 
lOJof  law,  *flling  of  motions  to  set  aside 
the  same,  to  amend  the  flndings,  etc.,  etc, 
none  of  which  we  need  particularly  refer  to 
because  in  the  flrst  place,  although  men- 
tioned, they  are  not  reproduced  in  the 
record,  and  in  the  second  place,  because  we 
take  it  that  the  flling  of  the  fourth  supple- 
mental petition  was  by  permission  of  the 
court  and  with  the  consent  of  the  United 
States,  permitted  for  the  purpose  of  restat- 
ing the  case  of  the  claimants  in  its  best 
possible  aspect,  so  that,  in  the  light  of  what 
had  transpired,  a  flnal  disposition  of  the 
controversy  might  be  had.  We  so  conclude 
because  there  is  not  the  slightest  indica- 
tion in  the  record  of  any  objection  having 
been  made  to  the  flling  of  the  fourth 
amended  petition,  and  because  obviously  it 
had  the  signiflcance  which  we  attribute  to  it 
since  the  findings  of  fact  which  the  court 
made  the  basis  of  the  decree  which  is  here 
under  review  in  most  important  particulars, 
but  copies  and  reproduces  the  allegatiom 
B7  L.  ea. 


in  the  fourth  supplemental  petition.  It  be- 
comes important,  therefore,  to  exactly  un- 
derstand the. issues  presented  by  this  peti- 
tion before  coming  to  consider  and  dispose 
of  the  case.  And  to  this  end,  omitting  all 
reference  to  averments  relating  to  the  mere 
description  of  the  property  involved  or  its 
value,  we  shall  endeavor,  not  following  the 
order  of  statement  in  the  pleading,  to 
accurately  sunmiarize  its  contents. 

First.  As  to  the  situation  of  the  lands,  it 
was  averred  that  said  "lands  are  situated 
at  Jackson  Point,  in  the  Alluvial  valley  of 
the  Mississippi,  on  the  left  bank  of  the 
river,  40  miles  below  Natchez  and  25  miles 
above  the  mouth  of  Red  river.  That  the 
basin  in  which  the  Jackson  lands  are  situ- 
ated commences  at  Ellis  Cliffs,  about  20 
miles  below  Natchez,  and  extends  to  Fort 
Adams,  about  50  miles  below,  with  an  aver- 
age width  of  2  miles  and  a  maximum  width 
of  6  miles,  and  is  one  of  six  (6)  small 
basins  of  the  Homochitto  basin," — a  de- 
scription which,  beyond  doubt,  fixes  the  lo- 
cation of  the  lands  as  within  *the  minor[ll 
basin  lying  between  Ellis  Cliffs  and  Fort 
Adams,  the  area  and  description  of  which, 
as  given  in  the  recent  report  of  the  Missis- 
sippi River  Commission,  we  have  before 
reproduced. 

Second.  As  to  the  condition  of  the  prop- 
erty prior  to  the  doing  of  the  acts  com- 
plained of,  it  suffices  to  say  that  it  was 
alleged  that  by  means  of  levee  protection 
resulting  from  work  done  by  the  owners  of 
the  property  along  the  river  bank,  the  prop- 
erty had  been  protected,  that  crops  of  large 
value  had  been  raised  thereon,  and  that  im- 
provements had  been  put  thereon,  and  that, 
as  a  result  of  this  protection  by  the  levees 
built  by  the  owners,  although  the  property 
was  occasionally  overflowed  by  breaks  in 
the  levee,  the  overflow  when  it  came  was 
not  destructive  or  of  such  long  duration  as 
to  prevent  the  making  of  a  crop,  and  that 
the  property  was  highly  improved,  stocked 
with  implements,  etc.,  as  alleged  in  the  orig- 
inal petition,  and  was  of  great  productive 
capacity  and  of  large  value  to  the  owners. 

Third.  The  facts  from  which  it  was  al- 
leged the  property  had  been  so  injured  or 
destroyed  by  work  done  by  officers  of  the 
United  States,  as  to  constitute  a  taking  of 
the  property  by  the  United  States,  for 
which  adequate  compensation  was  due,  are 
stated  under  the  following  headings: 

a.  That  about  the  year  1883  the  officers 
and  agents  of  the  United  States,  "in  pur^ 
suance  of  the  act  of  Congress  creating  the 
Mississippi  Kiver  Commission,  and  of  the 
subsequent  acts  for  the  improvement  .of 
the  navigation  of  the  Mississippi  river, 
adopted  the  so-called  Eads  plan,  by  act  ot 
Congreta  appTtrv«i  l&ax€li  ^,  \^KV^  \?X  ^\a^ 
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at  L.  468,  ebap.  136]  in  consequence  where- 
of hare  projected,  and  have  constructed,  and 
are  constructing,  a  continuous  system  of 
publie  works,  for  the  purpose  of  so  con- 
fining the  flood  waters  of  the  river  between 
lines  of  embankment,  or  levees,  as  to  give 
increased  elevation  and  velocity  and  force 
to  the  eorrents,  in  order  to  scour  and  deepen 
lS]the  ehannel,  *and  have  thus  caused  an  in- 
ertascd  and  abnormal  elevation  of  at  least 
9  feet  to  the  waters  of  the  river  at  the  high 
water  or  flood  stage;  and  for  said  purpose 
bare  adopted  and  made  use  of  systems  of 
poblie  and  private  levees,  originally  con- 
•imeted  for  the  reclamation  of  overflowed 
lands,  on  the  west  bank,  from  the  highlands 
of  Arkansas  to  the  mouth  of  the  Red  river, 
and  from  the  mouth  of  the  Red  river  to  the 


M 


b.  That  for  time  beyond  Hhe  memory  of 
man  the  flood  waters  of  the  Mississippi 
river,  passing  Helena,  Arkansas,  where  the 
highlands  abut  on  the  river,  had  escaped 
into  the  White  river  and  Upper  Tensas 
Basins,  and  passed  in  part  through  various 
designated  bayous,  rivers,  or  streams  which, 
as  we  have  previously  said  in  describing 
the  White  river  and  Tensas  basins  on  the 
west  bank,  carried  to  the  Qulf,  independent- 
ly of  the  Mississippi,  waters  which  enter 
into  or  overflow  these  great  watersheds.  It 
being  moreover,  however,  alleged  that  if 
th^ — that  is,  the  waters  passing  Helena, 
and  which  did  not  escape  into  the  White 
Blver  and  Tensas  basins — ^"ever  reached  the 
lands  of  claimants  in  sufficient  volume  to 
flow  them  were  speedily  reduced  by 
erevasses  on  the  west  bank,  which  allowed 
tbcm  to  escape  into  the  Atchafalaya  basin, 
and  thus  relieved  the  lands  of  claimants." 

That  in  executing  their  plans  as  above 
described,  the  officers  of  the  United  States 
bad  by  the  levees  which  they  had  constructed 
or  maintained  along  the  front  of  the  White 
river  and  Tensas  basins,  prevented  the 
flow  of  a  large  volume  of  water  into  those 
basins,  which  would  have  found  its  way  to 
tbe  Gulf  without  returning  to  the  Missis- 
sippi, as  above  stated,  and  had  thus  in- 
ersased  largely  the  volimie  of  water  flowing 
past  the  claimants'  land,  and  which  there- 
lore,  in  time  of  flood,  would  rest  against 
the  levee  which  protected  their  lands  from 
overflow. 

c  niat  for  the  purpose  of  carrying  out 

their  plans,  the  officers  had  built  a  levee  to 

lS]elose  a  very  extensive  *break  or  crevasse 

in  the  levees  on  the  west  bank,  opposite  to, 

or  nearly  so,  to  the  lands  of  the  claimant  on 

the    east    bank,    known    as    the   Bougere 

crevasse,  which  carried  off  a  great  volume 

of  water  and  relieved  the  pressure  on  the 

elMimAntB*  levee,  and  thus  additionally,  by 

reUining  such  water  in  the  riTer*  t>ugin«&i- 
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ing  the  risk  of  overflow  by  increasing  tbe 
danger  of  a  break  in  the  levees  of  elaim- 
ante. 

d.  Because  yet  further  to  give  effect  to 
their  plans,  the  officers  of  the  United  Stotes 
had  prevented  large  quantities  of  water 
which  otherwise  would  have  reached  tbe 
Gulf  through  the  Atehafalaya  river,  from 
toking  that  course,  by  works  designed  to 
retain  water  in  the  Mississippi,  thus  caus- 
ing the  water  to  back  up  against  claimants' 
levee,  and  greatly  increasing  the  danger  cf 
overflow. 

e.  That  the  plantotions  of  petitioners  are 
located  within  the  limite  of  a  narrow  strip 
of  land  lying  between  the  low  water  bank 
of  the  Mississippi  river  and  tbe  highlands 
east  of  it,  between  Vicksburg  and  Baton 
Rouge,  where  the  highlands  skirt  very 
closely  to  the  river  bank,  and  are  not  pro- 
tects by  levee  construction  other  than 
that  built  by  the  daimante,  which  has 
been  destroyed  and  washed  away  by  the 
recent  flood  waters  of  said  river  after  the 
levee  system  had  practically  reached  a  stote 
of  completion,  and  the  United  Stotes  had 
closed  the  Bougere  crevasse,  as  hereinafter 
alleged. 

*That  the  United  Stotes  has  not  at- 
tempted to  connect  the  levee  line  on  the 
east  side  of  said  river  by  the  construction 
of  levees  on  said  irregular  and  narrow  strip 
of  land  lying  between  Vicksburg  and  Baton 
Rouge,  for  the  reason  that  the  cost  of  said 
levee  construction,  as  shown  by  the  Missis- 
sippi River  Commission's  Report  for  1896, 
and  the  report  and  survey  of  tbe  small 
basins  in  the  Homochitto  levee  district  be- 
tween Ellis  Cliff  and  Fort  Adams,  made  in 
1895  by  Col.  Geo.  B.  McC.  Derby,  the 
engineer  officer  in  charge  of  said  district, 
would  exceed  the  value  of  the  land  lying  be- 
tween the  river  and  the  foothills  (of  which 
^petitioners'  lands  are  a  part),  to  the[14 
amount  of  $206,500,  it  being  more  econom 
ical  to  use  the  foothills  as  levees,  as  now 
being  done,  and  pay  for  the  land  destroyed, 
than  to  build  levees  on  the  east  bank  of 
said  river  between  said  city  of  Vicksburg 
and  the  city  of  Baton  Rouge.  Tbat  the 
Mississippi  River  Commission,  in  ito  report 
for  the  year  1910,  in  part  says  that  tbs 
lands  of  petitioners  are  now  subject  to  per- 
petual inundation." 

The  court  below  made  daborato  findings 
of  fact,  contained  in  twenty-flve  numbered 
paragraphs.  The  first  four  relate  to  tbs 
title  of  the  elaimante  to  the  land  and  we 
need  not  review  them.  Findings  5,  6,  7,  8, 
and  9  relate  to  the  condition  of  the  river 
prior  to  the  work  done  by  the  government, 
to  the  escaping  of  water  into  the  White 
river  and  Tensas  basins,  as  alleged,  and  to 
Uia  VncT«uaed  pressure   brought   upon  tba 
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leYeel  ptoteeting  tbe  lands  of  the  claim- 
ants, to  the  greater  frequency  of  overflow 
•f  such  lands,  etc,  etc.;  some  of  these 
findings,  as  we  have  said,  being  in  the 
yery  words  of  the  allegations  of  the  sup- 
plemental and  amended  petition  of  1912. 
Concerning  the  work  done  by  the  officers  of 
the  United  States,  findings  numbered  10, 
11,  and  15  contain  the  following: 

"Prior  to  the  year  1883,  the  states  and 
local  authorities  had  constructed  uncon- 
nected lines  of  levees  for  the  protection  and 
reclamation  of  lands  subject  to  overflow 
from  the  mouth  of  Red  river  to  the  mouth 
of  Arkansas,  and  from  the  mouth  of  the 
Yazoo  to  the  highlands  below  Memphis.  The 
flood  waters  of  1882  destroyed  miles  of 
these  levees. 

"Beginning  about  the  year  1883,  and  con- 
tinuing to  the  present  time,  the  officers  and 
agents  of  the  United  States,  pursuant  to 
an  act  of  Congress  creating  the  Missis- 
sippi River  Commission  and  the  other  acts 
amendatory  thereof,  and  for  the  improve- 
ment of  the  Mississippi  river  for  navigation, 
adopted  a  plan,  the  so-called  Eads  plan, 
16]  *and  in  consequence  thereof  have  pro- 
jected and  constructed  and  maintained,  and 
are  now  engaged  in  constructing  and  main- 
taining, certain  lines  of  levees  on  both  sides  of 
the  river  at  various  places  for  various  dis- 
tances from  Csiro,  Illinois,  to  near  the  Head 
of  the  Passes,  a  distance  of  1,060  miles  by 
river  from  Cairo,  and  the  local  authorities 
or  organizations  of  the  states  bordering 
along  the  river  on  both  sides  from  Cairo 
to  Uit  Qulf  have  before  and  since  1883 
constructed  and  are  now  constructing  and 
maintaining  certain  lines  of  levees  at  vari- 
ous places  and  of  various  lengths,  for  the 
purpose  of  protecting  and  reclaiming  lands 
within  their  respective  districts  from  over- 
flow in  times  of  high  water. 

"The  levee  lines  so  constructed  by  the 
United  States  and  local  authorities  have 
been  joined,  thus  giving  a  continuous  line 
of  levees,  as  contemplated  by  the  Eads  plan, 
with  the  result  that  the  flood  waters  of  the 
Mississippi  river  to  a  great  extent  are 
confined  within  and  between  said  levee  lines, 
and  encompassed  within  a  narrower  scope 
than  heretofore,  acquired  an  increased 
velocity  and  higher  elevation,  and  the  cur- 
rent thereof  has  become  stronger  and  more 
forcefuL 

"The  plan  of  the  officers  and  agents  of 
the  United  States  so  acting  was  to  increase 
said  velocity  and  scouring  power  of  the 
water,  and  to  scour  and  deepen  the  channel 
of  the  Mississippi  river,  and  thereby  im- 
j^reve  it  for  navigation,  and  the  purpose 
•f  the  officers  and  agents  of  the  state  and 
liscal  authorities  constructing  Vi&as  •! 
•7  Ii.  ed. 


levees  at  various  points  along  and  on  boih 
sides  of  the  river  was  to  reclaim  and  to  pro* 
tect  land  from  overflow  in  times  of  high 
water.  By  so  doing,  the  waters,  being  thus 
confined  within  a  narrower  compass,  as 
above  indicated,  have  attained  a  higher 
elevation  of  approximately  6  feet  in  times 
of  high  water. 

"XL 

"From  Cairo,  Illinois,  to  near  the  mouth 
of  the  Yazoo  river,  just  north  of  Vicks- 
burg,  the  Mississippi  river  is  practically 
*  leveed  on  both  sides,  except  on  the  east[16 
side,  where  the  highlands  abut  on  or  near 
the  river  in  Kentucky  and  Tennessee  (from 
Port  Jefferson,  Kentucky,  to  a  short  dis- 
tance south  of  Memphis,  Tennessee),  and 
thence  on  the  west  side  to  near  the  Head 
of  the  Passes,  or  to  a  point  1,050  miles  by 
the  river  from  Cairo,  and  on  the  east  side 
from  Baton  Rogue  to  the  same  point  near 
the  Head  of  the  Passes,  leaving  a  gap  in  tha 
line  of  levees  of  234  miles  in  length,  from 
the  mouth  of  the  Yazoo  river  to  Baton 
Rouge,  unleveed,  where  the  foothills  in 
some  places  hug  closely  to  the  east  bank 
of  the  river,  and  at  other  points  are  from 
2  to  6  miles  from  the  river,  in  which  strip 
of  territory  the  lands  of  claimants  are 
located  between  the  highlands  and  the  river* 
as  before  stated. 

"The  extension  of  the  general  levee  syt* 
tem  by  the  United  States  and  the  local  au- 
thorities since  the  United  States  adopted 
to  its  use  and  assumed  'permanent  control' 
of  the  levees  theretofore  constructed  1^ 
state  and  local  authorities,  has  resulted  in 
an  increased  elevation  of  the  general  fiood 
levels,  which  subjects  the  claimants'  lands 
to  deeper  overflow  than  they  were  subject 
to  formerly,  or  would  be  subject  to  now,  il 
the  levee  system  were  not  in  existence,  and 
consequently  has  destroyed  its  value  for 
agricultural  and  grazing  purposes,  caus- 
ing its  abandonment  for  that  purpose  since 
the  year  1008.  The  inunediate  cause  of  the 
deeper  overflow  of  claimants'  land  is  the 
increased  elevation  of  flood  heights,  which 
is  the  result  of  the  general  conflnement  of 
the  flood  discharge  by  the  levee  system  as  a 
whole. 

"Before  the  creation  of  the  Mississippi 
River  Commission  by  act  of  Congresty  and 
the  adoption  of  the  Eads  plan,  as  afore- 
said, the  levee  lines  along  the  Miuissippl 
river  theretofore  constructed  by  state  and 
local  authorities  consisted  of  a  broken  ehain 
of  levees  of  insufficient  height  and  strength 
to  conflne  the  flood  waters,  and  had  *been[l  7 
built  without  regard  to  a  uniform  grade 
line.  The  United  States  then  caused  a  sor- 
v^  and  report  to  be  made  by  its  ofltoera 
and  agents  showing  the  condition  and  loea- 
tion  of  levee  lines  theretofora  wojtaTostMi. 
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by  state  and  local  authorities  as  they  then 
existed.  This  survey  suggested  a  proposed 
oontinuous  system  of  levees  from  Cairo  to 
the  Head  of  the  Passes.  In  many  instances 
it  was  a  blanket  survey  which  encompassed 
and  took  in  the  lines  of  levees  theretofore 
constructed  by  state  and  local  authorities, 
as  above  stated.  The  project  recommended 
by  the  Mississippi  River  Commission  adopt- 
ing the  Eads  plan  for  the  systematic  im- 
provement of  the  river  from  Cairo  to  the 
Head  of  the  Passes,  was  practically  adopted 
by  act  of  Congress  approved  March  3,  1881. 
The  United  States  then  undertook  the  pro- 
jection and  completion  of  a  continuous  line 
of  levees  from  Cairo  to  the  Head  of  the 
Passes,  as  suggested  by  this  survey  and 
the  Eads  plan,  and  as  recommended  by 
the  Mississippi  River  Commission,  and,  in 
furtherance  of  that  plan,  and  as  part  of 
and  supplementary  thereto,  adopted  to  its 
use,  and  is  now  using,  the  levees  thereto- 
fore constructed  by  state  and  local  authori- 
ties, thereafter  making  them  much  larger 
and  stronger.  Since  that  time,  levee  con- 
struction, whether  done  by  the  United 
States  or  state  and  local  authorities,  has 
been  in  conformity  with  the  grades  and 
methods  of  construction  adopted  by  the 
Mississippi  River  Gonunission,  and  the 
efficiency  of  the  levee  system  has  been  large- 
ly due  to  this  fact. 

"The  extension  of  this  levee  system  by 
the  United  States  from  Cape  Girardeau, 
Missouri,  to  the  Head  of  the  Passes,  was 
authorized  by  act  of  Congress  in  1906."  34 
Stat  at  L.  p.  208,  chap.  2672,  U.  S.  Comp. 
Stat.  Supp.  1911,  p.  1660. 

The  remainder  of  the  findings  are  but 
cumulative,  and  we  do  not  pause  to  state 
them. 

The  court  concluded,  in  view  of  the  au- 
thority of  the  United  States  over  naviga- 
tion, and  its  right  to  construct  works  for 
thnt  purpose,  that  there  was  no  liability  on 
18]the  *part  of  the  United  States,  basing  its 
views  on  this  subject  upon  Bedford  ▼. 
United  SUtes,  192  U.  S.  226,  48  L.  ed.  417, 
24  Sup.  Ct  Rep.  238.  The  petition  was 
therefore  dismissed. 

Before  we  take  up  the  contentions  ad- 
vanced by  the  appellants  to  establish  that 
the  court  below  was  wrong  in  deciding  that 
there  was  no  liability  on  the  part  of  the 
United  States,  we  consider  it  necessary, 
lest  misconception  otherwise  might  result, 
to  refer  to  what  we  deem  to  be  grave  errors 
committed  by  the  court  in  certain  particu- 
lars, even  although,  in  passing  upon  the 
merits,  we  shall  consider  the  ease  in  such 
an  aspect  as  to  cause  it  to  be  unnecessary 
to  review  the  errors  in  question  for  the 
purpose  of  passing  on  the  merits.  In  the 
int  plMoe,  it  is  apparent  that  in  many 
fSfM 


important  respects  matters  which  the  eonui 
below  has  stated  as  findings   of   fact  are 
mere  conclusions  of  law.    This  is  true,  for 
instance,  of  the  broad  conclusion  embodied 
in  the  findings  of  fact  as  to  the  relation  of 
the  United  States  to  levee  work,  and  the 
power  of   the   Mississippi   River    Commis- 
sion over  all  such  work,  by  whomsoever  per* 
formed.    In  the  second  place,  treating  it  as 
a  question  of  law,  we  think  the  error  is 
apparent    from    a    consideration    of    the 
statutes  and  the  official  reports  relating  to 
the  subject,  which  we  may  judicially  notice. 
It  is  true  indeed,  that  when  the  Eada  theory, 
illustrated  by  the  successful  jettying  of  the 
mouth  of  the  river  under  a  contract  mads 
with    Captain    Eads,    came    to    be    under- 
stood, and  it  also  came  to  be  appreciated 
that  the  most  efficient  way  to  improve  the 
navigation  of  the  river  was  to  utilise  the 
vast  power  of  the  river,  by  confining  its 
waters  within  its  banks,  thus  directing  its 
energies  to  cutting  out  a  deeper  channel. 
Congress  l^islated  to  the  accomplishment 
of  such  result  by  the  creation  of  the  Missis- 
sippi River  Commission,  and  by  conferring 
the  power  upon  that  body  to  improve  the 
navigation  of  the  river,  and  to  build  levees 
for  that  purpose  with   the  appropriations 
which  were  made  from  time  to  time  to  carry 
out  these  great  purposes.     But  nothing  in 
*that  legislation  justifies  the  conclusion[lf 
that,  irrespective  of  navigation,  Congress  as- 
sumed control  of  the  entire  work  of  protection 
from  overflow  by  levees,  to  the  displacement 
of  the  state  or  local  authorities.    On  the  con- 
trary, the  reports  of  the  Commission  and 
the  public  documents  and  history  connected 
with  the  same  leave  no  room  to  doubt  that, 
as  necessarily  the  levees  built  by  the  United 
States  in  aid  of  navigation  at  the  same  time 
afforded  protection  from  overflow,  and  thus 
served  a  twofold  purpose,  that  thereby  re- 
newed energy  was  stimulated  in  state  and 
local  authorities  to  undertake  the  work  of 
building  levees  for  protection,  so  that  one 
continuous  and  complete  system  of  protec- 
tion would  be  evolved.    It  is  of  course  true, 
also,  that  the  intelligent  work  of  the  Missis- 
sippi River  Commission  furnished  a  stand- 
ard which  served  in  a  sense  to  control  and 
direct  the  co-operating  energies  of  others. 
The  gravity  of  the  error,  as  expressed  in 
the  findings  of  the  court  below,  is  illustrated 
by  the  fact  that  it  treated  the  injury  alleged 
to  have  been  suffered  as  arising  alone  from 
the  acts  of  the  United  States,  when  in  truth, 
if  there  was  such  injury,  it  could  only  have 
resulted  from  the  concurrent  action  of  the 
United   States,  the  states  and   their  sub- 
ordinate agencies,  including  individuals,  all 
acting  to  the  realization  of  a  common  end, 
that  is,  an  efficient  and  continuous  line  ol 
levees,    although    action    was   impelled   by 
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different  consideratioiiB.  This  is  illustrated 
by  the  statement  made  by  the  Mississippi 
River  Commission  in  its  annual  report  for 
1804,  pp.  2713-2716,  where,  in  referring 
•ither  to  the  claim  of  damage  made  in  this 


lands,  and  which  answered  that  purpose^  if 
levees  were  not  built  by  others  to  proteel 
their  lands,  actionable  injury  would  btt  oe- 
casioned  claimants  when  anybody  alae 
sought  to  protect  his  land  from  overflow^ 

ol*  to  one  like  it,  it  was  said :  since  to  so  do  would  increase  the  volume  of 

The  injury  will  not  be  traceable  to  levees  water  in  the  river  and  raise  the  flood  level| 

built  by  the  United  States  any  more  than  to  the  detriment  of  claimants.    In  its  es- 

to  those  built  by  the  states  and  local  or-  sence,  however,  this  but  amounts  to  say« 

ganisations.    Neither  can  it  be  attributed  ing  that  because  the  claimants  have  built  a 

to  the  levees  on  any  particular  or  limited  levee  along  their  property  for  the  purpose  of 

portions  of  the  river.    It  will  be  a  result  of  protecting  it  from  overflow  in  times  of  high 

the  system  as  a  whole."  water,  they  have  acquired  the  right  to  stere- 

But  passing,  for  the  sake  of  argument,  ^^^P®  *^®  conditions  existing  at  the  time 

SOlthese  considerations,  Met  us  look  at  the  ^^^^  built  their  levee,  even  to  the  extent 

ease  in  the  light  of  the  findings  as  made.  °'    preventing    anyone    from    subsequentiy 

It  is  apparent,  taking  the  broadest  possi-  f^'^J'"?^**  "Jk-  ^A  *  ^^ 

ble  view  in  favor  of  the  claimante,  that  the  !l^  ^*"f    ,^^*^*"«  ^°"^^  ""'?  completely 

,  V.  V  XV        11        ^.      V  .  illustrate  the  accuracy   of  this   statement 

grievance  which  they  all<^  they  have  suf-  ^^^    ^y^^   averments    in    the   supplemental 

fered  can  only  rest  upon  three  grounds:  petition    concerning    the    closing    of    the 

1st.  The  building  by  the  officers  of  the  Bougere  crevasse,  since  those  averments  in 

United  SUtes  of  lines  of  levees  along  the  their  last  analysis  but  charge  that  there 

bank  of  the  river  for  the  purpose  of  retain-  was  a  right  on  the  part  of  the  elaimantt 

ing  the  water  in  the  river,  treating,  for  the  to  subject  a  vast  area  of  country  on  tht 

sake  of  the  argument,  all  acts  done  by  the  west  bank  to  the  devastation  resulting  from 

local  authorities  in  building  levees  or  closing  the  existence   of   so  extensive   a  ereraaae, 

breaks  as  acts  of  the  United  States.  simply  because  to  close   it  would  lubjaet 

2d.  The  failure  of  the  United  States  to  the  levee  of  claimants  across  the  river,  to 
build  on  the  east  bank  of  the  river  along  a  greater  pressure,  consequent  on  tha  ra- 
the minor  basins  which  we  have  fully  de-  taining  of  the  flood  water  of  the  river  within 
scribed,  a  line  of  levees  so  as  to  afford  its  banks.  And  indeed  a  like  illustration 
means  of  protection  from  the  increased  dan-  is  afforded  by  the  averments  as  to  tha 
ger  of  overflow  arising  from  the  fact  that  escape  of  water  from  the  river  on  the  west 
the  lines  of  levees  along  the  river  on  the  bank,  and  the  spread  of  that  water  throngli 
west  bank  and  elsewhere  had  been  raised  the  White  river  and  Tensas  basins  until  it 
and  strengthened  and  extended,  thus,  at  ultimately  reached  the  Gulf,  by  emptying 
least,  beyond  doubt,  temporarily  increasing  into  remote  streams.  To  make  the  demon* 
the  level  of  the  flood  in  times  of  high  stration,  if  possible,  clearer,  let  us  snppoM 
water.  that  by  the  acts  of  individuals  for  their 

Sd.  The  performance  of  work  by  the  own  protection,  sanctioned  by  the  local  laws. 
United  States  tending  to  diminish  the  out-  a  complete  line  of  levees  had  been  bnilty 
flow  of  water  from  the  river  through  streams  accomplishing  the  very  result  which  it  It 
which  flowed  from  it,  to  the  end  that  a  more  insisted  brought  about  the  injury  here  eom- 
efficient  body  of  water  might  remain  in  the  plained  of.  Would  it  be  said  that  the  claim- 
stream  for  the  purpose  of  accomplishing  ants  would  have  a  resulting  right  of  action 
the  deepening  of  the  channel,  and  thus  more  in  damages  because  *other  owners  had[SS 
effectively  improving  the  navigable  capacity  exerted  the  very  right  which  the  elaimanto 
of  the  river.  had  previously  resorted  to  for  the  purpose 

Let  us  primarily  test  the  merits  of  the  of  protecting  their  own  land?    If  not,  upon 

first   ground    of    complaint, — that    is,    the  what  imaginary  ground  can  it  be  said  tiiat 

building  of  levees.    It  is  not  averred  that  because  a  work  which  was  lawful  in  and  ol 

the  land  of  the  claimants  bordering  on  the  itself,    was    done    by    the    United    States, 

east  bank  of  the  river,  in  the  absence  of  therefore    responsibility    in    favor    of    the 

all  levees,  and  in  a  state  of  nature,  would  claimants  was  entailed? 
not,  in  seasons  of  high  water,  be  overflowed ;        Coming  to  the  second  contention,  we  think 

and  if  it  had  been  so  alleged,  it  is  certain  it  is  disposed  of  by  the  following  eoosider- 

there  would  be  no  right  on  the  part  of  an  ations: 

individual  to  insist  that  primitive  conditions       In  the  first  place,  by  the  report  of  ths 

be  suffered  to  remain,  and  thus  all  progress  commission  to  which  we  have  referred,  ths 

and   development    be    rendered    impossible,  impossibility  was  pointed  out  of  building 

91]When  accurately  *flxed,  the  complaint  is  a  levee  along  the  line  of  the  minor  basin 

but  this:  that  because  the  elaimanto  had  built  in  which  the  land  of  claimants  is  situatodk 

a  levee  for  the  purpose  of  protecting  their  without  deKtTCf^ta%inX<\.\kTA«\MRa9Qai^^>^» 

»7  li.  ea.  ^'^'^'^ 


SUPREME  COURT  OF  THE  UNITED  STATES. 


Oct.  Itai^ 


peculiar  situation,  unless  a  permanent  sys- 
tem of  pumping  to  take  out  the  water  which 
would  gather  in  the  watershed.  In  the 
second  place,  looked  at  from  the  point  of  in- 
dividual right  and  corresponding  responsi- 
hility,  it  is  impossible  to  conceive  by  what 
principle  it  can  be  said  that  because  an 
individual  having  a  right  to  do  so  has  built 
a  levee  to  protect  his  land  from  overflow, 
and  because  his  levee  has  accomplished  that 
result  by  retaining  the  water  in  the  river, 
that  thereby  there  arose  a  duty  on  his  part 
to  build  a  Ipvee  to  protect  the  land  of  an- 
other, or,  in  the  alternative,  to  pay  for 
such  land. 

Indeed,  the  propositions  but  assert,  on  the 
one  hand,  that  the  United  States  is  liable 
because  it  did  that  which  it  had  a  right  to 
do,  and,  on  the  other,  that  it  is  liable  because 
it  abstained  from  doing  that  which  it  was 
under  no  duty  to  do.  Both  the  fundamental 
errors  which  the  contentions  involve  are 
exemplified  in  the  arguments  used  to  sus- 
tain them,  since  it  is  urged  that  because 
the  levees  constructed  on  the  bank  of  the 
river  operated  to  keep  the  water  in  the  river 
from  flowing  out,  that  thereby  they  served 
to  bring  water  into  the  river  from  without, 
and  that  the  mere  abstention  from  build- 
ing levees  at  a  particular  place  or  on  a  par- 
ticular line  operated  to  transfer  the  bank 
S8]of  the  river  *over  to  the  foot  of  the  hills, 
or  to  move  the  hills  over  to  the  river,  so  as 
to  oanse  them  to  become  its  banks. 

The  third  consideration,  that  is,  the  pre- 
venting of  the  outflow  of  water  by  work 
done  in  the  tributaries,  and  the  consequent 
increase  in  the  volume  of  water  in  the  river, 
cannot  be  tested  from  the  point  of  view  of 
individual  authority,  as  the  power  to  so  do 
involves  necessarily  the  exercise  of  gov- 
ernmental power.  We  therefore  come  to 
consider  the  proposition  in  that  aspect.  In 
doing  so,  however,  it  is  to  be  observed  that 
even  if  all  the  previous  considerations 
iHiieh  we  have  stated,  eonceming  the  nonlia- 
bility to  result  from  building  levees,  meas- 
ured by  the  right  of  an  individual  to  build 
a  levee  to  prevent  the  water  of  a  river  from 
overflowing  its  banks  and  destroying  his 
property,  be  put  out  of  view,  and  the  case 
therefore  in  all  its  aspects  be  tested  by  the 
scope  of  the  governmental  authority  pos- 
sessed by  the  United  States,  the  absence  of 
merit  in  all  the  claims  is  too  clear  to  re- 
quire anything  but  statement.  We  say  this 
beoanae  tho  plenary  power  of  the  United 
States  to  legislate  for  the  beneflt  of  naviga- 
tion, and  to  construct  such  works  as  are  ap- 
propriate to  that  end,  without  liability,  for 
remote  or  consequential  damages,  has  been 
■o  often  decided  as  to  cause  the  subject  not 
to  he  open.    It  was  directly  ruled  as  to  wbift 
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in  Bedford  v.  United  States,  192  U.  a  i25, 
48  L.  ed.  417,  24  Sup.  Ct.  Rep.  238,  upon 
the  authority  of  which  case,  as  we  have  said, 
the  court  below  placed  its  ruling,  and  ss  the 
underlying  principles  which  controlled  the 
decision  in  the  Bedford  Case,  and  which 
govern  the  subject,  were  again  at  this  term, 
with  much  elshoration,  stated  and  applied, 
we  think  it  unnecessary  to  do  more  than 
refer  to  that  ruling  (United  States  v. 
Chandler-Dunbar  Water  Power  Co.  decided 
May  26,  1013,  [220  U.  S.  63,  ante,  1063,  33 
Sup.  Ct.  Rep.  667],  and  to  direct  that  the 
judgment  below  be  afBbrmed. 


•MARY  E.  HUGHES,  Appt.,      [24 
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UNITED  STATES,  Appt., 

V. 

MARY  B.  HUGHES.     (No.  710.) 
(See  S.  C.  Reporter's  ed.  24-36.) 

Bhnlnent  domain  —  taking  property  — 
improTing  navigation. 

1.  The  building  by  the  Federal  govern- 
ment, when  improving  the  navigation  of  the 
Mississippi  river,  of  a  levee  bdind  a  plan- 
tation wnich  was  thereby  placed  between 
the  old  and  the  new  levee,  is  not  a  taking 
of  property  for  which  compensation  must 
be  made. 

[For  other  cases,  see  Bmlnent  Domain,  V^  lo 
Digest  Bop.  Ct  1008.1 

E^minent  domain  ->  taking  of  property 

—  wrongfnl  official  act. 

2.  The  use  of  dynamite  by  a  Federal  of- 
ficer in  an  emergency,  in  order  to  enlarge 
an  opening  in  a  levee  along  the  Mississipj^i 
river  after  the  levee  had  given  way,  if 
wrongful,  cannot  be  held  to  be  the  act  of  the 
Unit^    States,    and    therefore    affords   no 

f round  for  holding  that  the  United  States 
ad  thereby  taken  for  public  use  the  prop- 
erty of  a  riparian  owner  damaged  bj  such 

act. 

[For  ether  esses,  see  Bmlnent  Domain,  Y.,  la 
Digest  Sop.  Ct   1008.1 

Note. — ^As  to  what  oonstitates  a  taking 
of  propertv  bv  eminent  domain — oee  note  to 
Memphis  a  C.  R.  Ca  v.  Birmingham,  S.  4 
T.  River  R.  Oo.  18  L.RJk.  166. 

As  to  right  of  riparian  owner  to  oom- 
pensatien  for  injuries  in  improving  bet^k*- 
tion — see  note  to  Qibson  v.  United  Stata, 
41  U  ed.  U.  S.  007. 

On  the  right  to  improve  navigaUlity  of 
stream — see  note  to  Beidler  ▼.  Sanitary 
Diet.  67  LJtJL  821. 

On  consequential  damages  see  notes  to 
D.  M.  Osborne  k  Go.  v.  Missouri  P.  R.  Oo. 
37  L.  ed.  U.  S.  166,  and  A.  Backus,  Jr.  4 
Sons  V.  Fort  Street  Union  Depot  Oo.  42  Lb 
ed.  U.  &  862. 
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[Not.  718  Aod  71V.]  orltieUm  tbat  th«]r  imr  erronMiu  eonoln- 

aioDB  of  Uw  Mneemlag  th*  legialatioii  «f 

Bubmitted  Juiuar;  10,  101).    Dcelded  JttiM  Ooagitm,  with  regftrd  to  the  improveiimt 

10,  1S18.  of  the  UiHiHtppi  riTer,  And  the  action  of 

the  officen  under  •neh  l^uUtion,  m  WM 

APPEAL  from  th«  Court  of  Clalnu  to  re-  done  ia  the  JmIuoh  Case,   [830  D.  B.  1, 

Tiew    t,    judgment    rejecting    >    claim  ante,  1803,  33  Sup.  Ot.  Rep.  1011),  And  slao 

■gaiiut   the   United   Statea    lor   an   allied  treat  such  miitaken  eoneluBlona  aa  <lin<i»if 

taking  of  property  in  the  course  of  improv-  at  fact,  luch  errors  are  not  aa  apparent  H 

lag  the  Hiaaiaalppi  river.     Afflrmed.     Also  they  were  in  the  Jacluon  Caae.     Thia  ra- 

an  aultj   from   the  fact  that  the  general  «■- 

APPEAL  from  the  Court  of  Glaima  to  r«.  preaaiona   in   the  flndlnga  manlfeatLag  tha 

view  a  Judgment  awarding  damagea  for  error   which    we   pointed   out   in  the  Jadc- 

an  alleged  taking  of  property  in  the  eonrae  aon  Caae  are,  aa  a  rule,  in  thia  emae  qiuU- 

•f  anch  improvemenL    Reveraed.  fled   by   atatementa  incompatible  with  the 

See  aame  caae  below,  47  CL  01.  003.  general    ezprcaalonB,    and   which   ther<fora 

The  facts  are  atated  in  the  opinion.  aerre  to  correct  the  error  which  otherwlM 

Mn.,..  Holme.  a,„M  ud  W.Umu  T'^J  "i"-..^"'  '««"''''«.;.  "f^  ■>?"■ 

H.  Con.™,  .ubnilttrf  tb.  «u<  for  M.ry  '"'}°  "'.S?;  "f  "'U  "d  olh.r  b.'i.'Cai 

E.   HurhM.  ""         ^       bank  and  the  outflow  of  water 

into  theee  baaina,  ultimately  reaching  the 

AaalaUut   Attorney   General   Thompaon  ^""  "'  ""'«■■  •■  i«"i"^^  ^  *»•«  finding! 

Bubmitted  the  canae  for  the  United  SUtea.  '"  ""  J"=^°  C™.  "><!  "-e  atoppage  of 

Mr.  J.  Harwood  Qravea  waa  on  the  brief,  """h    ""tfl*^    "d    eonaequent    increaae    of 

For  eontentiona  of  counsel,  Bee  their  brief!  **>«  "''»">«  <"  ^**'  •"  «>«  "'W-  »'"«'>.  ^ 

as    reported    In    Jaekaou    t.    United   Btatw,  *^«  Jm>«oii  CtM.  waa  virtually  attributed 

ante,  1363  ezcluaively    to    work    done    I7    the    United 

States  or  under  ita  control,  the  finding  in 

Mr.    Chief   Jnatiea    Vhlte   dellTered    the  this  case  accurately  states  the  relation  «l 

opinion  of  the  court:  the  United  SUtes  and  the  looal  authoritlM 

Thia  suit  waa  commenced  to  recover  from  to  the  werk  as  tDllows: 
the  United  States  the  sum  of  (200,500,  Bubee-        "xj,,  outlets  and  drkina  thua  provided  by 

«B]quently  reduced  by  an  *ameDded  petition  nature  were  auoh  as  to  accommodate  aaid 

tfl  $165,000,  and  <12,000  per  annum  until  flood  watera,  and  the  lands  of  claimant  were 

the  principal  sum  waa  paid,  on  the  ground  not  overflowed  aa  frequently  before  the  out- 

that  the  United  States  had.  as  the  result  leta  were  cloaed  by  levee  eonstmction  by 

of  work  done  by  It  in  relatiou  to  the  Miaaia-  the    United    Btatw    to    improve    the    rlT« 

Bippi    river,    Uken,     In    the     eonatitutional  navigation,  and  by  the  atate  and  local  Ml- 

aeoBe,  two  cerUin  plantations  belonging  to  thoritias  to  protect  and  reelalm  land  snb- 

tfae  claimant,  one  the  Wigwam  planUtion.  j^ct  to  overflow  in  times  of  high  water,  and 

situated  on  the  east  bank  of  the  MisBiuippi,  consequently  were  but  little  injured  by  aald 

and  the  other  a  plantation  known  aa  the  overflows." 

Timberlake    planUtion,    also    lying   on    the  q^,   again,   in  No.  *,   although   the  Snding 

eut  bank,  hut  higher  up  the  river;  that  ia,  refers  to  the  adoption  of  the  Eada  plan  al- 

in  Bolivar  eounty,  MiBaisBlppi  and  opposite  moat  in  the  aame  all-embracing  words  used 

Arkansas   City  on    the  west  bank.     Aa    to  in   the  Jackson   Case,   it  yet  atatea    in  ez- 

the  first,  the  Wigwam  plantation,  there  waa  plicit  terms  that  the  acts  of  Congreae  but 

judgment    below    in    favor    of    the    United  authorized   an   improvement  of   navigatii^ 

Statea,  rejecting  the  claim,  and  No.  71B  Is  and  empowered  ezpenditnrea  for  that  pur* 

an  appeal  by  the  claimant  from  that  jndg-  pose,  and  in  referring  to  levee  eonstmatioi 

ment.    Aa    to  the    Timberlake  plantation,  done  pursuant  to  such  Congreastonal  aetlcn^ 

there  waa  a  judgment  against  the  United  it  is  declared  In  the  flnding  that  the  United 

States  for  what  waa  deemed  to  be  the  value  Statea  "for  the  improvement  of  the  Mlad* 

•f  the  plantation,  and  No.  719  ii  an  appeal  alppi  river  for  navigation    .    .    .    and  tiM 

by  the  United  Statea  from  that  judgment  local  authoritiea  or    organizationa    of  the 

The  court  made  a  series  of  general  flndinga  atatea   bordering  along  the  river  en   both 

atating  what  was  oonaldered  to  be  the  facta  sidea,  from  Cairo  to  the  Gulf,  hare  before 

eoneeming  the   attoation   upon   which   the  and  since   18B3,  conatrueted   and  an  bow 

right  to  neorer  In  a  general  aenaa  as  to  constructing  and  mainUinlng  eertais  Uaai 

both  plantationa  waa  based.    It  then  made  of  levees  at  variont  plaees  and  of  varlMa 

partieular  flndinga  aa  to  the  Wigwam  plan-  lengtha   for   the  purpose  of  protecting  tad 

tation  and  Ufct  findings  as  to  the  Timber-  reclaiming  hinds  within  their  raapoetlTa'dlfr 

lake  plantation.    Althoui^  the  general  And-  triets  from  overflow  In  timea  of  high  vatM," 

lags  are  In  ame  reapeeU  amenabU  to  the  Ag^o,  («  tk*  wwilmUi^  ^A  A  "^^  ^»^«^ 
•T  b  od.  ^''^* 
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finding,  a  statement  in  aecord  with  that 
made  in  the  Jaekeon  Case  is  found  concern- 
ing the  co-operation  of  the  United  States 
17]and  local  authorities  in  *leYee  building, 
which  is  qualified,  howerer,  by  subsequent 
statements,  which,  with  reasoniU>le  accuracy, 
displays  the  real  situation,  that  is,  the  uni- 
fying of  the  energies  of  the  United  States 
and  the  local  authorities  to  a  common  end, 
le?ee  construction,  although  the  purpose  on 
the  one  hand  was  the  improyement  of  nayi- 
gation,  and  on  the  other,  the  protection  of 
land  from  overfiow.  And  this  also  is  further 
illustrated  by  finding  3,  which  points  out 
ths  scope  and  character  of  the  authority 
delegated  by  Congress  to  build  leyees;  that 
Ssy  the  improyement  of  the  nayigation  of 
the  riyer. 

Hie  special  findings  relating  to  the  Wig- 
wam plantation  but  established  that  that 
plantation  was  situated  in  one  of  the 
minor  basins  below  Vicksburg,  like  those 
between  Natches  and  Baton  Rouge,  which 
were  described  in  the  Jackson  Case.  In- 
deed, the  court,  in  express  terms,  found 
there  was  identity  between  that  case  and 
this,  and  placed  its  conclusion  against  the 
right  to  recover  upon  its  ruling  in  the 
Jackson  Case;  and  in  so  doing,  in  view  of 
onr  affirmance  of  the  judgment  in  the 
Jackson  Case,  it  follows  that,  in  our  opin- 
ion, no  error  was  committed. 

As  to  the  Timberlake  plantation,  special 
findings  were  made,  and  omitting  those 
which  relate  to  the  title  of  the  claimant  and 
to  the  loss  suffered  by  the  overflow  of  the 
property  in  the  years  following  the  special 
aetion  by  the  government,  which  it  was  con- 
sidered gave  rise  to  the  right  to  relief,  the 
findings  are  as  follows: 

"IX. 
Timberlake  Plantation. 

Trior  to  the  construction  of  the  Hunt- 
ington Short  Line  levee  by  the  United 
States,  the  waters  of  the  Mississippi  river 
did  not  overflow  and  submerge  the  Timber- 
lake  plantation  hereinafter  described  at 
such  frequent  intervals  and  for  such  du- 
ration as  to  disturb  the  claimant  in  the 
profitable  use,  enjoyment,  and  possession 
thereof,  or  so  as  to  materially  affect  its  cul- 
S8]tiyation,  productive  ^capacity,  or  market 
value.  It  was  then  suitable  for  the  purpose 
of  raising  thereon,  and  there  was  profit- 
ably raised  thereon,  crops  of  cotton,  cotton 
seed,  com,  hay,  and  other  products.  Since 
tha  completion  of  said  Huntington  Short 
Line  levee  by  the  United  States,  placing  the 
plantation  of  claimant  between  the  old  and 
new  levee,  in  the  restricted  and  narrower 
high-water  channel  of  the  river,  the  rises 
in  the  water  of  said  river,  by  reason  of  the 
niftier  being  thus  confined  and  restricted  in  I 
iti  Sow,  b^ye  been,  and  %re  iM>w,  ocouning  I 


at  such  frequent  intervals  and  for  such 
duration  as  to  prevent  the  elaimjuit  from 
raising  any  kind  of  a  crop  thereon;  the 
buildings  have  become  untenantable  and  un- 
inhabitable; the  fencing  washed  away;  the 
land  covered  with  superinduced  additions  of 
water,  earth,  sand,  and  gravel  to  a  depth  of 
from  3  to  12  feet;  said  land  has  since  grown 
up  in  willows,  cottonwood,  underbrush,  and 
weeds,  so  as  to  render  it  valueless  to  her; 
to  destroy  its  market  value;  and  to  compel 
its  abandonment 

"X. 

''Prior  to  1898  said  lands  (  Timberlake 
plantation)  were  comparatively  high  and 
secure  from  overflow  by  the  flood  waters  of 
the  Mississippi  river,  except  at  long  inter- 
vsls,  and  the  occurrence  of  such  overflows 
did  not  materially  affect  their  productive 
capacity  or  market  value.  Said  lands  were 
highly  improved,  well  stocked  with  tenants 
and  laborers,  yielded  large  crops  of  cotton, 
cotton  seed,  com,  hay,  and  other  products, 
were  located  adjacent  to  what  was  former- 
ly the  town  of  Huntington,  located  be- 
tween the  Huntington  Short  Line  levee  and 
the  river,  since  washed  away  by  the  flood 
waters  of  the  Mississippi  river,  and  deserted 
as  a  place  of  residence  by  the  inhabitants 
some  years  after  the  building  of  the  Hunt- 
ington Short  Line  levee, — 1898-1000, — ^wai 
very  valuable  as  plantation  property,  and 
was  worth  the  sum  of  ninety  thousand 
dollars  ($90,000). 

"The  claimant,  Mary  E.  Hughes,  obtained 
$12,000  from  *the  Board  of  Mississippi[29 
Levee  Commissioners,  by  judgment,  for  dam- 
ages to  the  drainage  of  the  Timberlake  plan- 
tation into  Black  Bayou  when  it  was  thrown 
out  by  the  construction  of  the  Huntington 
Short  Line  levee  in  1898-1900.  This  plan- 
tation is  located  in  the  vicinity  of  and  op- 
posite the  Arkansas  City  gauge,  and  was 
protected  from  overflow  up  until  the  time 
of  the  construction  of  the  Huntington  Short 
Line  levee. 

"XI. 

"Prior  to  the  year  1898,  said  Timber- 
lake  plantation  was  protected  from  over- 
flow by  the  flood  waters  of  the  Mississippi 
river  by  a  continuous  levee  line  located  in 
front  of  said  lands,  along,  by,  and  close  to 
the  river  bank  for  its  entire  frontage,  built 
by  state  and  local  authorities,  and  said 
plantations  still  renuiined  valuable  for 
plantation  purposes,  and  up  to  that  time 
bad  not  been  seriously  injured  in  its  use 
and  enjoyment  by  the  flood  waters  of  said 
river. 

"About  the  year  1898,  the  United  States 
surveyed  and  thereafter  began  to  construct 
what  was  known  as  and  now  called  the 
Huntington  Short  Line  levee,  a  new  levee, 
about  IQ  feet  high,  located  some  distance 
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back  from  the  old  levee,  behind  the  land  of 
claimant,  thus  placing  and  permanently 
locating  said  Timberlake  plantation  between 
the  Huntington  Short  Line  levee  and  the 
old  levee  in  the  narrower  high-water  chan- 
nel and  bed  of  the  river,  placing  an  addi- 
tional burden  and  servitude  thereon,  and 
subjecting  said  property  to  more  frequent 
and  destructive  overflows  and  the  force  and 
scouring  power  of  the  high- water  current 
of  said  river.  After  the  completion  of  the 
Huntington  Short  Line  levee  a  high  water 
came  in  the  river  during  the  year  1003,  and 
because  of  a  break  in  said  old  levee,  the 
water  of  said  river  began  to  flow  onto  and 
over  the  plantation  of  claimant,  then 
located  between  the  old  levee  and  the 
Huntington  Short  Line  levee,  and  re- 
mained standing  on  and  over  said  land 
80] to  a  great  depth  after  the  *high  waters 
receded,  and  because  of  the  great  pres- 
sure of  the  water  thus  confined,  stand- 
ing against  said  Huntington  Short  Line 
levee,  threatening  its  destruction  by  break- 
ing through,  the  United  States  then 
caused  the  old  levee  to  be  blown  up  by 
dynamite  in  many  places,  so  as  to  relieve  the 
pressure  of  the  water  standing  against  the 
Huntington  Short  Line  levee,  and  to  save  it, 
thus  causing  the  water  to  rush  over  and 
across  said  land,  injuring  it  for  agricul- 
tural as  well  as  all  other  purposes,  greatly 
reducing  its  value. 

"XIV. 

"Upon  the  foregoing  facts  the  court  finds 
as  an  ultimate  fact,  so  far  as  it  is  a  ques- 
tion of  fact,  that  the  effect  of  placing  and 
permanently  locating  the  Timberlake  plan- 
tation of  claimant  between  the  Huntington 
Short  Line  levee  and  the  old  levee,  and  the 
river  bank,  was  and  is  an  act  on  the  part 
of  the  United  States  intending  to  place, 
and  which  finally  resulted  in  placing,  the 
lands  of  claimant  in  the  narrower  high- 
water  channel  of  the  Mississippi  river,  sub- 
jecting it  to  more  frequent  and  destruc- 
tire  overflows,  and  the  forceful  and 
destructive  action  of  the  current,  placing 
an  additional  burden  and  servitude  thereon, 
which  haa  finally  resulted,  since  the  years 
1007^  1908,  and  1900,  in  such  serious  and 
continuous  interruption  to  the  common  and 
necessary  use  and  enjoyment  of  said  prop- 
vtj,  as  to  amount  to  a  taking  thereof  by 
tli6  United  States  under  the  fifth  Amend* 
ment  to  the  Constitution." 

It  will  be  observed  that  finding  9,  al- 
though special  to  the  Timberlake  planta- 
tion, contains  statements  concerning  the 
general  raising  of  the  flood  level  in  the  river 
aa  the  result  of  levee  work  done  by  the 
United  States  and  the  state  and  local  au- 
thorities, followed  by  a  description  of  the 
injury  by  overflow  to  the  Timberlake  plan- 
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tation,  which  would  give  rise  to  the  infer- 
ence that  the  judgment  which  was  rendered 
against  the  United  States  as  to  that  plan- 
tation was  based  upon  a  consideration  of 
that  subject.  If  *that  view  were  taken,[Sl 
the  case  would  be  controlled  by  our  decision 
just  rendered  in  the  Jackson  Case;  but  we 
cannot  adopt  that  view  of  the  court's  action, 
as  the  court  in  the  Jackson  Case  decided 
that  like  facts  did  not  justify  recovery 
against  the  United  States,  and  reiterated  in 
this  case  its  conclusion  in  that  respect  by 
rejecting  the  claim  as  to  the  Wigwam  plan- 
tation. Under  this  view  we  assume  that 
finding  9  was  a  mere  inadvertence,  or,  at 
all  events,  if  not  so,  may  be  now  put  out 
of  view.  This  leaves  only  for  consideration 
the  special  facts  concerning  the  Timberlakt 
plantation. 

The  plantation  bordered  on  the  river,  and 
was  protected  by  a  levee.  Whether  that 
levee  was  built  by  the  private  efforts  of 
the  owner  of  the  land  or  by  state  or  local 
authority  does  not  appear.  The  officers  of 
the  United  States,  deeming  it  advisable,  in 
aid  of  the  improvement  of  navigation,  to 
construct  a  new  levee,  did  not  locate  it  along 
the  river,  in  front  of  the  plantation,  but 
joining  the  existing  line  of  levee,  somewhera 
above  the  projecting  point  on  which  Tim- 
berlake plantation  was  situated,  built  a 
direct  line  of  levees  which  passed  aerosa 
the  point  several  miles  back  of  the  Timber- 
lake  plantation,  and  joined  the  line  of  leveea 
on  the  river  bank  below  the  plantation. 
This  levee,  known  as  the  Huntington  Short 
Line,  is  thus  described  in  the  report  of  the 
Mississippi  River  Commission  for  1898,  at 
page  3390: 

''Huntington  Short  Line. — ^This  is  a  new 
levee  under  construction  from  Mound  Land- 
ing to  a  point  about  li  miles  below  Offutta 
Landing.  The  new  levee  here  is  4.4  milea 
in  length,  and  will  shorten  the  levee  lint 
7  miles  over  its  present  length." 

The  findings  exclude  the  conception  that 
this  new  and  more  direct  levee  was  buiH 
upon  land  belonging  to  the  owner  of  the 
Timberlake  plantation.  They  show  that  tha 
location  and  construction  of  this  new  line 
of  levee  was  approved  by  the  local  levee  au- 
thorities, since  they  establish  *that  those[SS 
authorities  paid  to  the  owner  of  the  Tim- 
berlake plantation  a  sum  of  money  for  tha 
incidental  damage  occasioned  to  that  plan- 
tation by  the  fact  that  the  levee,  in  passing 
in  the  rear  of  the  plantation,  obstructed 
drains  or  means  of  drainage  by  which  tha 
surface  water  of  the  plantation  was  carried 
off  to  the  rear.  The  report  of  the  Miss- 
issippi River  Commission  for  1900,  page 
4849,  shows  that  before  this  payment  was 
made  by  the  local  authorities  there  was  a 
suit  brought  by  ownftT%  q>\  >^^  '^^KD^»^2^s^ 
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and  that  that  suit  eulminated  in  a  recogni- 
tion by  the  local  courts  of  the  right  to 
build  the  levee  on  payment  of  the  sum 
stated,  which  was  but  a  part  of  a  much 
larger  claim  made,  which  was  disallowed. 
The  facts  just  stated  senre  to  demonstrate 
the  error  which  was  ccmmiitted  in  deciding 
that  the  exertion  of  national  power  to  build 
Ivrees  for  improving  navigation  had  effaced 
the  exercise  of  state  power  to  construct 
levees  for  protection  from  overflow,  since 
they  manifest  the  harmonious  co-operation 
of  the  two  powers,  the  United  States  bear- 
ing the  burden  of  building  a  great  levee  in 
the  interest  of  navigation,  and  the  local 
authorities,  in  view  of  the  protection  from 
overflow  which  necessarily  resulted  from  the 
oonstruction  of  the  levee  for  navigation 
purposes,  contributing  the  amount  essential 
to  pay  an  award  of  a  local  character. 

Upon  all  these  facts  we  are  unable  to 
perceive  any  ground  for  distinguishing  the 
claim  as  to  the  Timberlake  from  that  as  to 
the  Wigwam  plantation  or  from  the  claims 
whieh  were  held  to  be  without  merit  in  the 
Jadoon  Case.  We  say  this  because  the 
claims  in  the  Jackson  Case  as  well  as  the 
claim  in  this  case,  made  as  to  the  Wigwam 
plantation,  in  their  last  analysis  but  in- 
volve tha  assertion  of  a  right  of  recovery 
against  the  United  States  for  failing  to 
build  a  levee  in  front  of  the  plantations  in 
question  for  the  purpose  of  affording  them 
protection  from  the  increased  stage  of  high- 
water  which  it  was  asserted  had  been  created 
by  the  aet  of  the  United  States  in  build- 
SS ]inf  levees  dsewhere  along  *the  river. 
This  being  so,  as  it  is  not  pretended  that 
the  building  of  the  new  line  of  levee  here 
aonsidered  trespassed  upon  the  property 
rights  of  the  owners  of  the  Timberlake 
plantation  by  an  actual  taking  of  land,  the 
asserted  claim  but  comes  to  this:  that  the 
owner  of  the  Timberlake  plantation,  abut- 
ting on  the  river,  is  entitled  to  hold  the 
United  States  responsible,  because  in  im- 
proving the  navigation  of  the  river  the 
ofBoers  of  the  United  States,  in  selecting 
the  place  where  the  levee  should  be  built, 
did  not  select  the  front  of  the  plantation, 
that  is,  did  not  construct  the  levee  along 
the  river  bank  of  the  plantation.  Thus  ac- 
curately flxing  the  contention,  it  is  patent 
that  we  cannot  afflbrm  the  Judgment  of  the 
eourt  below  against  the  United  States  as 
to  the  Timberlake  plantation  without  re- 
versing its  judgment  in  favor  of  the  United 
States  as  to  the  Wigwam  plantation,  and 
without  disregarding  the  decision  which  we 
have  Just  announced  in  the  Jackson  Case. 
In  saying  this  we  are  not  unmindful  of  ex- 
pressions in  the  findings,  and  which  indeed 
the  court  below  declared  in  express  terms 
were  the  basis  oi  its  legal  ooncluiioii  in 
MMf§ 


spect  to  the  UabUity  of  the  United  fltatsi, 
to  the  effect  that  the  building  of  the  wtem 
levee  operated  to  change  the  situation 
of  the  claimant's  property  by  putting  it  in 
the  bed  of  the  river.  But  the  substance  of 
things  may  not  be  changed  by  mere  figures 
of  speech.  The  plantation  was  situated  oa 
the  bank  of  the  river.  It  was  protected 
from  overflow  by  the  levee  on  that  bank. 
Whether  that  levee  was  private  or  publici 
as  we  have  said,  does  not  appear,  but  noth- 
ing in  the  fact  that  a  new  levee  was  built 
far  in  the  rear  of  the  plantation  changed 
the  physical  situation,  or  had  the  magical 
effect  of  transporting  the  property  from  one 
place  to  another.  Where  it  was  before  the 
location  of  the  new  levee,  it  remained  after 
the  new  levee  was  completed.  True  it  is 
that  if,  from  caving  banlcs  or  other  natural 
causes,  it  became  impossible  to  protect  the 
property  by  means  of  a  levee  along  its 
front,  that  fact  was  in  *no  way  caused [S4 
by  the  building  of  the  new  levee,  and  if  high 
water  and  disastrous  overflow  subsequently 
came  from  the  inherent  weakness  of  the 
existing  levee  along  the  front  on  the  river 
bank,  the  consequent  loss  may  not  be  at- 
tributed to  the  fact  that  a  new  and  stronger 
levee  was  constructed  along  shorter  and 
safer  lines.  There  is  no  pretense  of  any 
intention  to  injure  the  claimant  by  the 
building  of  the  new  levee;  and  on  the  con- 
trary, light  is  reflexly  thrown  upon  the 
conditions  which  led  to  the  exercise  of 
judgment  on  the  part  of  the  oflBeers  of  the 
United  States  in  building  the  new  levee  oo 
the  much  shorter  and  more  direct  line 
by  the  report  of  the  commission  for  1809,  at 
page  3665,  where  the  caving  condition  of 
the  bank  of  the  river  in  and  about  the 
place  where  the  plantation  was  situated  is 
sUted. 

As  to  the  statement  in  one  of  the  findingi 
concerning  the  act  of  an  oflioer  of  the 
United  States  after  the  old  levee  had  given 
way,  in  using  dynamite  to  enlarge  the 
opening,  we  find  it  difficult  to  understand 
the  finding.  Of  course  it  can  be  easily  ap- 
preciated that  when  a  break  occurred  in 
the  old  levee  along  the  bank,  that  impelled 
by  the  great  force  of  the  current  of  the 
river  and  the  volume  of  its  water,  there 
rushed  through  the  opening  or  crevasse 
with  great  momentum,  a  body  of  water 
which  might,  before  its  force  was  spent, 
strike  the  new  levee,  although  it  was  far 
in  the  rear,  and  endanger  its  safety ,--« 
danger  whidi  is  aptly  portrayed  as  to  a 
relatively  similar  situation  elsewhere  in  the 
report  of  the  chief  of  engineers  for  1003 
at  p.  260.  But  the  finding  does  not  seem 
to  refer  to  such  a  danger  nor  to  assume 
that  the  dynamite  was  used  to  guard 
against  it^  that  is,  to  expand  the  opening 
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It  follow,  fron.  what  we  !>•"  "aid  tha^  ^o.  IM  U.  S.  633,  41  U  ed.  679.  17  8u?0t 

the  judgment  below  in  t»"r  of  the  United  ^              ^  Qroasmayer,  177  U.  B.  4^  44 
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........  o-^     ,     „  L-  ed.  865,  20  Sup.  Ct  Rep.  636;  Ra  Palllt^ 

Judgntent  against  tbe  United  States  in  No.  ^m  U.  8.  331,  61  L.  ed.  1083,  £7  Sap.  Ot 
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312,  64  L.  ed.  1061,  31  Sup.  CL  Rep.  11) 
Ex  parte  Newman,  14  WalL  162,  IBS,  10^ 
20  L.  ed.  877,  879. 

Ueasra.  John  C.  Spooner,  Aldia  B.  Bmra^ 
Louis  0.  Van  Doreu,  and  Q.  Murray  Enlbert 

(See  S.  C.  H^iortar's  ad.  36-44.)  ^j^  ai^  ^  brief  for  petitioners: 

Petitioners  had  no  right  to  relief  in  tbs 

Handunna  -  to  rerlow  Judicial  diK«-  gj^jt  ^ourt  of  appeaU  by  way  of  manda- 

tlon  ^  other  remedy. 

Mandamus  will  not  lie  to  review  tbe  nil-  „,.,„..                 i    it    .              ti  uj 

Ing  of  a  Federal  circuit  judge  designating,  ""'t'd  SUtea  ex  rel.  EarleM  v.  Unttad 

In  tbe  exercise  of  his  Jurisdiction  under  the  SUtea  Ot  App.  Judges,  29  0.  C.  A.  78,  44 

Federal  Judicial  Code,  |  14,  another  judge  U.  B.  App.  38,  86  Fed.  177;  Rosenbanm  t. 

in  tbe  room  and  place  of  a  district  judge  Bauer,  120  U.  S.  460,  30  L.  ed.  743,  7  Sap. 

who  bad  certified  his  withdrawal  from  bank-  q^    sep.   633;    McClcllan   v.   Ckrland,    tl7 

mptcy   proceedings   upon   tbe  filing  of  an  y.  S.  288,  279,  280,  64  L.  ed.  762,  7««,  747, 

NoTK.— As    to    when    mandamus    is    the  30  Sup.  Ct.  Rep.  601. 

proper  remedy— see  noUs  to  United  BUtes  Petitionee  are  not  attonpting  to  eontrol 

ex    rel.    International    Contraetinc    Co.    v.  judioial  disoretion  by  mandamus. 

Lamont,  39  L.  ed.   U.  S.   ISO;    iTCluny  v.  Ex  parta  Harding,  219  U.  8.  S6S,46Lad. 

Billiman,   4  L.  ed.   U.  S.  263;    Fleming  v.  262.  37  L.ILA.{NB.)    392,  31  Sup.  Ot,  R19. 

Guthrie    3   I-R.A-   Mi  „5?™S?"«   ^"e'  324;  Ex  parte  SUte  Bar  Aaao.  »2  Ala.  113, 

Co.  V.   SUte,   3   L.R.A.  266;    BUte  ox   rel.  .  _!    --o    o*.i 1    c -   r^i.v   tiw 

Charleston,  6.  4  C.  R.  Co.  v.  Wbit»Ides,  3  tf^ /"',«  »  ,^J^  J^        .^^.S 

LJLA.  777;  and  Ex  parta  Hnm,  18  iw  *  WU.  407,  79  N.  W.  481;  State  «x  f«L  Sialtli 

120.  V.  Pitta,  139  Ala.  162,  36  Bo.  20. 

Aa    to    eontrol    of    Infarior    tribunal   by  Petitionera  are  not  guilty  of  laehti. 

mandamus— see  note  to  Ex  part*  Morgan,  Wetsel  v.  Minnesota  R.  Timnafer  Oa^  164 

»  L.  ed.  U.  B.  1S6.  U.  B.  237,  241,  42  L.  ed.  780,  782,  18  8n. 

^?'.!!y^^"^u"^"°^'*''^!?^"«^'^  «■   R«P-  307;    United  Statea  v.  Moon,  12 

SIlS^'drU^^b-SSSi^'ToiJ'ti'' SUU  H-  f «.  '22.  223.  "!-.-.•«.«'•«; 

ax   r*L  Fourth  Nat  Bank  ».  JdiaaoiL  41  I*ndsdale  t.  SmiUi,  106  U.  8.  491,  894,  17 

LJLA  83  Uti.  214.  220,  1  8119.  Ok.  %M».  «M\  %ma. 

47  !<.  •«.  ■**''^'* 
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▼•  United  States,  189  U.  8.  233,  241,  47  L.  is  another  remedy  by  appeal,  writ  of  arror, 

ed.  7879  791,  23*  Sup.  CL  Rep.  606;  Burke  or  otherwise. 

▼•   Smith    (Putnam   t.  New   Albany   k   S.       26   Cye.    173;    2   Spelling,   Inj.   ft   Eztr. 

a  Junction  R.  Co.)    16  Wall.  300,  401,  21  Rem.   §§    1360,   1374,    1300,    1302;    United 

L.  ed.  361,  365;  Foster  t.  Mansfield,  C.  k  States  ex  rel.  Crawford  v.  Addison,  22  How. 

L.  M.  R.  Go.  146  U.  S.  88,  80,  36  L.  ed.  174,  16  L.  ed.  304;   Marbury  t.  Madison, 

800,    13    Sup.    Ct.    Rep.    28;    Johnston    t.  1  Cranch,  137,  160,  2  L.  ed.    60,    71;    Rs 

Standard  IRA.  Co.  148  U.  S.  360,  370,  37  Connecticut   Mut.   L.   Ins.   Co.   131    U.   S. 

U  ed.  480,  486,  13  Sup.  Ct.  Rep.  686,  17  CLXXX  Appx.  and  26  L.  ed.  661 ;  Re  Penn- 

Mor.  Min.  Rep.  654;  Halstead  t.  Qrinnan,  sylvania  Co.  137  U.  S.  461,  463,  34  L.  ed. 

162  U.  S.  412,  417,  38  L.  ed.  405,  407,  14  738,  730,  11  Sup.  Ct   Rep.   141;   Re  Mor- 

Sup.  Ct.  Rep.  641;  Galliher  ▼.  Cadwell,  146  rison,  147  U.  8.  14,  26,  37  L.  ed.  60,  65,  13 

U.  S.  368,  36  L.  ed.  738,  12  Sup.  Ct.  Rep.  Sup.  Ct.  Rep.  246,  Re  Atlantic  City  R.  Co. 

873;   Abraham  t.  Ordway,  168  U.  S.  416,  164  U.  S.  633,  635,  41  U  ed.  670,  680,  17 

39  L.  ed.  1036, 16  Sup.  Ct.  Rep.  804 ;  Qilder  Sup.   Ct  Rep.  208 ;    Re  Key,    180    U.    S. 

sleeve  ▼.  New  Mexico  Min.  Co.  161  U.  S.  84,   85,   47    L.   ed.  720,   721,  23    Sup.   Ct 

678,  40  L.  ed.  812,  16  Sup.  Ct  Rep.  663;  Rep.  624. 

O'Brien  t.  Wheeloek,  184  U.  S.  460,  46  L.       The  writ  will  not  be  used  to  perform  the 

ed.   636,   22   Sup.   Ct.  Rep.   364;    Duke  t.  office  of  an  appeal  or  writ  of  error,  even 

Turner,  204  U.  S.  623,  61  L.  ed.  652,  27  Sup.  though  no  right  to  review  is  given. 
Ot  Rep.  316,  0  Ann.  Cas.  842;  Re  Eastern       2  Spelling,  Inj.  k  Extr.  Rem.   §1  1373, 

Cherokees,  220  U.  S.  83,  65  L.  ed.  370,  31  1300;  American  Constr.  Co.  v.  Jacksonville, 

Sup.  Ct.  Rep.  373.  T.  k  K.  W.  R.  Co.  148  U.  S.  372,  370,  37 

Mr.  John  A  Garvcr  argued  the  cause,  ii^'ig^^^l^'o'/e  loWS'i  'its^ 

and,    with    Messrs.    Edwin    T.    Rice    and  ?;^1  ^^^.^o  '  ^^  ^  ^  ^^^'  ^^  ^"P* 

Charles   A.    Riegelman,    filed   a   brief    for  ^^- ^P-  ^*»- 
resDondenta*  necessarily  follows  that  the  writ  will 

The  powe^  to  iasue  writ,  of  mandamus  i.  ""*  "»r  *»  ~"«=*  »'  ^^^  interiocutory 

exercised  by  thit  court  only  in  cases  wtere  '"^?!'**.  !?**:.    _..    _   _     ,..  .,  _   .„_    ., 

it  has  ori^nal  or  appellate  jurisdiction.  ,  ^*  ^"S°V,'  ='*^  ^  ^^  '"^n?'  I  °=  '  * 

Re  Ma8iachu.ett^  107  U.  S.  482.  49  L.  f^  *i  "^ " ,!"P;,^  ^P;  ^^!\^^T^ 

ed.  846.  26  Sup.  Ct  Rep.  612;  Re  Glaser.  i^ „**'«-^„"*  "l  ^-  ^°^'  **  ^  **•  '^'• 

198  U.  8.  171,  49  L.  ed.  1000,  26  Sup.  Ct  ''^J?"P-  y*-  Kep.  466. 
Ren    8S3  *       function  of  toe  wnt  is  to  com- 

Li  application   for  a  mandamus  U  ad-  f'  »«"»*«'«  ««on  by  one  who  has  re- 
dressed to  the  sound  dUcretion  of  the  court.  fu«ed  to  Perform  h.s  legal  duty     Mandamus 

R«  T.  London.   1  T.  R.  423;    Re  Key,  «•""*•*  »•*  '««"**f   *^'  *°   '*»*r»«»  «*«» 

189  U.  8.  84.  86,  47  L.  ed.  720.  721.  23  ">'  *?  "'"1°  '"  f^'    ?."'"*'"  ^*>  "*  »°* 

Sun   Ct.  Ren   624  required  to  perform  the  act  are  therefore 

The  petitioner  must  come  into  court  with  ''%^'^\^\^'^-^  «   Conn.   448;    People 

ctean  luuids.     He  cannot  ^squ.esoe   in   an  ^^  ^^,  ^.^  ^  jj^»,       j^j  „,         ^j  j^ 

1*        "ubsequently  complain  of  it.     He  ^^  jj    g    ggg;   Brooks  t.  Stoto,  162 

must  w^ert  his  rights  promptly,  especially  j^^  ggg   ^^  j,  j.  ^g^  - 

where  the  right,  of  third  persons  are  con-       ^^^  ^,^j„^.^  ^  ^^^  ^^  ^^^  ^ 

cemed;  and  the  writ  will  not  be  issued  if  ^,^^^  ^^^  ^^^^^^J    ^^  ^^  ,^^^  ^  ^ 

its  effeet  micnt  be  to  cause  confusion  or  .  ^  ^     ■  ^i.  ^    ^      <..  v 

..      J  *.   ....  ^^-^  >~"  •"•  "  imposed  by  law  upon  the  respondent  which 

disorder  or  substantial  injustice  to  others  ^j,^''  ,„  ^^^,^4  ^^  ,^„3^  ^        j  i. 

138,  1371,  1382:  26  Cyc.  160,  157;   People  j^^^.  ^  * 

ex  rel.  Gaslight  Co.  v.  Syracuse,  78  N.  Y.       ^  g    ,j.        j^j    ^  ^^    ^^  ^3^ 

'         ?l7  V  V  onY"^  V   P  ^?^«    r^  1370;    United    States    ex    rel.    Benton   v. 

sessors,  137  N.  Y.  201,  33  N.  E.  145;  Cliap.  gj^j        ^g^  ^    g    3^^^    3^3    35  ^^^^  ^^ 

man  v.   Douglas   County,   107   U.   S.    348,  ^g^^  j^  g^p    ^t.  Rep.  607;  United  States 

27  L.  ed.  878,  2  Sup.  Ot.  Rep.  62;   Duke  ^^    ^j     international    Contracting    Co.    v. 

▼.  Turner,  204  U.  S.  623,  620,  631,  632,  61  Lamont,    165    U.    S.    303,    308,    30    Lw   ed. 

L.  ed.  662,  664,  666,  27  Sup.  Ct  Rep.  316,  leo,    163,   16   Sup.   Ct   Rep.  07;    Missouri 

0  Ann.  Oas.  842.  ex    rel.    Laclede   Gaslight   Oo.   v.    Murphy, 

And  the  writ  will  not  ordinarily  be  is-  170  U.  S.  78,  05,  42  L.  ed.  066,  062,  18 

sued  if  it  can  be  issu-'^  onlj  by  declaring  n  Sup.  Ct.  Rep.  505;  Re  Key.  180  U.  S.  84, 

statute  unconstitutional.  85,  47   L.  ed.  720,  721,  23  Sup.  Ct  Rep. 

te  Oye.  166.  624. 

Tie  writ  will  not  be  isroed  where  there  The  writ  issues  to  a  Judge,  to  eompd 
1M#  SSO  V.  8. 
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jaditial  actioQ,  only  when  he  htm  wrong- 
fully refoBcd  to  act. 

Ex  parte  Crane,  6  Pet.  100,  211,  8  L.  ed. 
92,  100. 

It  follows  that  the  writ  oan  iatae  only 
to  the  person  who  had  failed  in  his  duty; 
and  that  person  must,  of  course,  have  the 
power  to  perform  the  act. 

Ta:xing  Dist.  t.  Loague,  120  U.  8. 403,  501, 
32  L.  ed.  780,  783,  0  Sup.  Ct  Rep.  327. 

A  judge  would  not  he  bound  to  perform 
an  act,  if  by  so  doing  he  would  violate  an 
order  in  the  matter  made  by  another  judge 
of  the  same  court. 

2  Spelling,  Inj.  k  Eztr.  Rem.  |  1378. 

While  this  court  may,  by  mandamus,  di- 
rect the  performance  of  a  judicial  duty, 
it  cannot  direct  or  control  the  exercise  of 
judicial  discretion. 

Ex  parte  Crane,  supra;  Ex  parte  Mor- 
gan, 114  U.  8.  174,  20  L.  ed.  135,  5  Sup. 
Ct.  Rpp.  825;  Re  Hawkins,  147  U.  S.  486, 
4C0,  37  L.  ed.  251,  252,  13  Sup.  Ct  Rep. 
o]2;  American  Constr.  Co.  ▼.  Jacksonville, 
T.  &  K.  W.  R.  Co.  148  U.  S.  372,  370,  37 
L.  ed.  486,  488,  13  Sup.  Ct.  Rep.  758;  Re 
Rice,  155  U.  S.  300,  403,  30  L.  ed.  108,  201, 
15  Sup.  Ct  Rep.  140;  Hudson  ▼.  Parker, 
15r>  U.  S.  277,  288,  .30  L.  ed.  424,  428,  15 
Sup.  Ct  Rep.  450,  0  Am.  Crim.  Rep.  01. 

The  petitioners  will  have  an  absolute 
right  to  review,  in  the  circuit  court  of  ap- 
peals, any  order  that  may  be  made  in  the 
pending  proceeding,  upon  the  coming  in 
of  the  report  of  the  special  master;  and 
possibly  they  have  the  right  to  reTiew  di- 
rectly the  order  appointing  the  special 
master. 

Loveland,  App.  Jur.  |  58;  Potter  ▼.  Seal, 
2  C.  C.  A.  60,  5  U.  S.  App.  40,  50  Fed.  860; 
American  Constr.  Co.  v.  Jacksonville,  T.  & 
K.  W.  R.  Co.  148  U.  S.  372,  37  L.  ed.  486, 
i3  Sup.  Ct  Rep.  758;  Coder  v.  Arts,  213 
U.  S.  223,  53  L.  ed.  772,  20  Sup.  Ct  Rep. 
430,  16  Ann.  Cas.  1008. 

Mr.  Justice  Lnrton  delivered  the 
opinion  of  the  court: 

111  is  is  a  proceeding  for  a  rule  on  the 
Honorable  Thos.  I.  Chatfleld,  district  judge 
of  tlie  United  States  for  the  eastern  district 
of  New  York,  the  Honorable  Julius  Mayer, 
district  judge  for  the  southern  district  of 
New  York,  and  the  Honorable  E.  Henry 
Lftcombe,  senior  circuit  judge  for  the  second 
judicial  circuit  of  the  United  States,  to 
show  cause  why  a  writ  of  mandamus  shall 
not  be  issued  commanding  the  Honorable 
Thos.  I.  Chatfleld  to  resume  jurisdiction 
S 7 land  ^proceed  to  hear  and  determine  all 
matters  which  may  arise  or  have  arisen  in 
a  certain  proceeding  pending  in  the  said  dis- 
trict court  for  the  eastern  distriet  of  N«w 


York,  wherein  the  Iron  Clad  Bianufaeturing 
Company  has  been  adjudicated  a  bankrupt; 
and  directing  the  vacation  of  an  order 
made  in  said  ease  by  the  Honorable  S. 
Henry  Lacombe,  as  senior  circuit  judge,  on 
April  2,  1012,  designating  and  appointing 
the  said  Judge  Mayer  district  judge  to  hear 
and  exercise  in  the  eastern  district  of  New 
York,  the  same  powers  that  are  now  vested 
in  the  district  judges  of  said  district,  or 
either  of  them,  "and  quashing  and  setitn^ 
aside  all  proceedings  Ifi  said  matter  of  Irom 
Clad  Manufacturing  Co,,  Bankrupt,  had  be- 
fore said  Honorable  Julius  M.  Mayer  .  .  • 
subsequent  to  the  said  order  of  Judge  Lft- 
combe .  .  .  ,  and  espeeially  commanding 
the  said  Judge  Chatfleld  to  exercise  tha 
jurisdiction  thereof  which  he  had  and  was 
exercising  on  and  prior  to  the  20th  of 
March,  1012." 

A  rule  to  show  cause  issued,  and  a  retnra 
has  been  made. 

The  question  now  is  whether  a  writ  of 
mandamus  shall  issue. 

Shortly  stated,  the  facts  necessary  to  be 
understood  are  these: 

1.  Creditors  of  the  Iron  Clad  ManufM* 
turing  Company  flled  on  Biay  23,  1011,  a 
petition  in  the  district  court  of  the  United 
States  for  the  eastern  district  of  New  York, 
praying  its  adjudication  as  a  bankrupt. 
The  proceeding  was  long  contested,  but  on 
December  2,  1011,  the  company  was  ad- 
judged a  bankrupt  by  Judge  Chatfleld. 

2.  In  the  meantime,  controversies  bad 
arisen  as  to  what  constituted  the  assets  of 
that  company.  On  June  20, 1011,  certain  of 
the  creditors  flled  a  petition  in  the  eas^ 
charging  that  the  corporate  capital,  prop- 
erty, and  assets  of  another  corporation,  the 
American  Steel  Barrel  Company,  belonged 
to  the  Iron  Clad  Manufacturing  Company, 
and  had  been  controlled  and  managed  in  the 
interest  of  the  ^latter,  and  praying  that[S 8 
the  receivership  under  the  proceeding 
against  the  Iron  Clad  Manufacturing  Com- 
pany should  be  extended  to  the  American 
Steel  Barrel  Company. 

3.  This  was  bitterly  resisted,  and  the  in- 
dependent ownership  of  the  Steel  Barrel 
Company  asserted.  Elisabeth  C.  Seaman 
was  the  president  and  manager  of  both 
companies,  and  the  nominal  owner  of  all 
of  the  shares  in  eaeh«  save  a  few  qualify- 
ing shares  in  the  hands  of  directors. 
Mrs.  Seaman  seems  to  have  been  not  only 
active  in  resisting  the  proceedings  against 
the  Iron  Clad  Company,  bnt  also  in  resist- 
ing every  elaim  to  the  property  of  the  Steel 
Barrel  Company  made  by  the  creditors  of 
the  Iron  Clad  Company. 

4.  The  hearing  of  this  application  was 
postponed  from  time  to  tioMb  and  th«e^ 
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was  diBagreement  as  to  whether  it  should  for  petitioning  creditors,  in  support  of 

be  heard  upon  affidavits  before  Judge  Chat-  tion,  James  A.  Allen,  specially   for  Slisa- 

fleld,  or  referred  to  a  commissioner  to  take  beth   C.   Seaman  and   the  American   Steel 

proof  and  report.     Finally,  on  March  16,  Barrel  *Co.,  Emanuel  Hertz,  specially[40 

1912,  Judge  Chatfield  filed  an  opinion  re-  for  George  A.  Wheelock,  in  opposition, 

fusing  to   extend   the   receivership   to   the  Motion    respectfully    referred    to    Judgs 

property  of  the  American  Steel  Barrel  Com-  Chatfield. 

pany,  or  to  take  summary  possession  of  Van  Vechten  Veeder,  U.  S.  J. 
its  assets,  as  he  had  been  asked  to  do.  The  The  within  application  having  been  re- 
ground  upon  which  he  acted,  as  shown  by  ferred  upon  the  return  day  to  me,  Judgs 
his  opinion  (194  Fed.  906),  was  that  the  Veeder,  who  called  the  motion  calendar,  and 
claim  to  the  assets  of  the  Steel  Barrel  Com-  the  motion  papers  having  been  presented  by 
pany  was  one  which  should  be  asserted  in  a  the  clerk,  in  the  presence  of  James  A.  Allen, 
plenary  suit.  An  order  in  accordance  with  appearing  specially,  and  desiring  to  be 
this  opinion  was  not  entered,  because  coun-  heard  in  opposition,  as  attorney  for  cer- 
sel  for  the  creditors  asked  for  time  to  make  tain  parties,  Emanuel  Hertz,  appearing 
a  new  application,  and  such  application  specially  for  George  A.  Wheelock,  and  aUo 
was  made  on  March  29,  1912,  followed,  how-  desiring  to  be  heard  in  opposition,  and 
ever,  on  the  same  day,  by  the  filing  of  an  Erskine  B.  Essig,  representing  certoin  cred- 
affidavit  under  §  21  of  the  Judicial  Code  [36  j^ors,  but  not  taking  part  in  said  motioo. 
Stat,  at  L.  1090,  chap.  231,  U.  S.  Comp.  ^^^  „^  ^^^  appearing  before  me  on  behslf 
Stat.  Supp.  1911,  p.  133]  to  prevent  further  ^,  ^^^  petitioners,  but  a  certain  affidavit, 
hearing  of  the  case  by  Judge  Chatfield.  i^^  rrr.  a,  r.  xr  ^  ^  -  u 
That  Affidavit,  in  suUtance,  alleged  that  ^J  ^t  !'''\^.  \^^^'  )^V^^  ? 
throughout  the  proceedings  in  the  case  *^'/!"«^*  ^^^  *^^  attention  of  the  court, 
Judge  Chatfield  had  manifested  "a  strong  ^^*<^^  affidavit  was  filed  after  the  motion 
bias  and  prejudice  against  the  petitioning  ^^  referred  to  me  by  Judge  Veeder  aod 
ereditors  and  against  their  counsel,  and  has  before  any  of  the  parties  appeared  befwe 
shown  a  strong  bias  toward  Mrs.  Elizabeth  ™e»  ^  which  said  Thatcher  M.  Brown,  as  a 
S9]C.  Seaman,  *who  was  and  is  the  sole  party  to  the  proceeding,  makes  an  affi- 
person  interested  in  the  subject-matter  of  davit  that  I  have  a  personal  bias  either 
the  bankrupt  corporation's  property  other  against  the  creditors  or  in  favor  of  the 
than  the  creditors."  opposite  party  to  the  proceeding,  and  ask- 
The  motion  to  rehear  the  application  to  ing  that  another  judge  be  designated  in 
extend  the  receivership  was  made  when  Dis-  the  matter  prescribed  in  section  20,  to  hear 
trict  Judge  Veeder  was  holding  the  bank-  this  motion,— 

r*^,  ^'^'^v*"^  TT*  T^  ^l™  **.''!f' I v'^'^'l  I    do    hereby,    in    accordance    with    the 

to  Judge  Chatfield.    In  view  of  the  fibng  of  provisions  of  section  21  of  the  law  known 

the  disqualifying  affidavit,  Judge  Chatfield  ..  *•  ^  t..j-^»^i  rx.j  j  •  ^  x 
.  1.  J  X  V  Av  /•  J  1-  *■  *°«  Judicial  Code,  and  now  m  effect,  pro- 
declmed  to  hear  the  motion  and  applica-  ,  ^  xv  •  xu-  x.  jm  j, 
tion  to  reopen  and  rehear  the  motion  which  ^f^  "^  further  m  this  motion,  and  order 
had  been  decided  by  the  opinion  handed  *^**  "  authenticated  copy  of  this  state- 
down  on  March  16th,  and  made  a  certificate  ™®"*  ^  forthwith  certified  to  the  Honor- 
ia  these  words:  ^^^®  ^*  Henry  Lacombe,  senior  circuit  judge 
VinTED  States  Distbioi  Coust,  "^^  present  in  this  circuit  in  order  that 
Eastbn  District  or  Nxw  Yobk.  proceedings  may  be  had  under  section  14 

of   said   act,   it   being  apparent   that  this 

motion    cannot   proceed   under   section   23, 

.March  29,  1912.  which     is    prescribed    as    an     alternative 

method  in  said  section  21  of  said  law. 

The  court  further  certifies  that  it  does 
not  make  an  entry  *upon  the  records  of [41 
the  court  (nor  does  it  admit)  that  it  has 
any  personal  bias  or  prejudice,  but  on  the 

Tm  THt  ^lilftvR  or  A  MoTioir  TO  Rbopen  contrary  might  call  in  question  many  of  ^e 

THB  Apfuoation  TO  EXTEND  Reoeiveb-  stetemenU  or  controvert  many  of  the  aUe- 

8EIP,  lOB  A  DiBEonoN  THAT  THE  Pe-  gations  contained  in  said  papers.    And  this 

TxnoNERS   BE  Atfobded  AN   Oppobtu-  court  feels  that  if  any  disqualification  exists 

viTT  TO  Take  Testimont,  eto.,  and  fob  it  was  also  present  when  this  court  directed 

PosTPONEicENT  or  THE  Entbt  OF  ANT  s  verdict  of  adjudication  and  made  other 

Obdeb  OB  Decbee  upon  the  Aitlioa-  decisions   in   favor  of   said   creditors,  and 

TION  Decido)  Maboh  16,  1912,  and  fob  when  the  judge  now  holding  the  court  up- 

Othsb  Rbjet.  held   the   findings   of  the  special   commis* 

Before  Veeder,  J.  sioner  as  to  charges  ol  contempt  agaiasl 
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or 
Hon  Cead  Manxttaotub- 

DfO   COUPANT, 

Bankbupt. 


1912. 
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The  court  however  feels  that  the  intent 
of  section  21  is  to  cause  a  transfer  of  the 
case,  without  reference  to  the  merits  of  the 
charge  of  bias,  and  therefore  does  so  im- 
mediately, in  order  that  the  application  oi 
the  creditors  may  be  considered  as  speedily 
as  possible  by  such  judge  as  may  be  desig* 
nated. 

Thomas  I.  Chatfield,  U.  S.  D.  J. 

Thereupon,  Circuit  Judge  Lacombe  made 
the  order  which  it  is  now  sought  to  have 
set  aside,  in  these  words: 

UirrraD  Statbb  Distbiot  Coubt, 

III    THE   MATTEB 


iBOir  Clad  Maihtfagtub- 
nro    CoHPANT, 

Bankbuft. 


Upon  the  affidavit  of  Thatcher  M.  Brown, 
the  certificate  of  Charles  A.  Riegelman,  Ed- 
4S]win  T.  Rice,  and  John  *M.  Qarver,  coun- 
sel for  petitioning  creditors,  and  certificate 
of  the  senior  district  judge  of  this  district, 
all  filed  in  this  court  on  March  20,  1912, 
and  which  have  been  examined  by  me; 

I,  E.  Henry  Lacombe,  Senior  Circuit 
Judge  of  the  Second  Circuit,  under  the  au- 
thority conferred  by  section  Twenty-one 
of  the  Judicial  Code  of  the  United  States, 
do  hereby  designate  and  appoint  the  Honor- 
able Julius  M.  Mayer,  District  Judge  of  the 
Southern  District  of  New  York,  to  have  and 
exercise,  in  the  above-entitled  proceeding 
within  the  eastern  district  of  New  York, 
the  same  powers  that  are  now  vested  in  the 
district  judges  of  said  eastern  district  or 
either  of  them. 

April  2,  1912. 

E.  Henry  Lacombe, 
Senior  Circuit  Judge, 
Second  Circuit. 

Counsel  for  the  respective  parties  may 
communicate  with  Judge  Mayer,  who  will 
inform  them  at  what  time  or  times  it  may 
be  convenient  for  him  to  hold  court  in  the 
eastern  district. 

E.  Henry  Lacombe, 
Senior  Circuit  Judge. 

Thereupon  Judge  Mayer  assumed  juris- 
diction and  has  since  made  many  inter- 
locutory orders  and  rulings  in  the  case,  to 
all  of  which  the  opposite  parties  in  the  pro- 
ceeding objected  and  excepted  upon  the 
ground  that  his  designation  was  null  and| 
void.    Nevertheless,  Judg*  Mayer  oontiiiued 


to  exercise  jurisdiction  from  the  time  of  hla 
designation,  in  April,  1912,  down  to  tha 
filing  of  this  petition  in  February,  1913. 

The  fundamental  proposition  maintained 
by  the  petitioners  is  that  all  of  the  proceed- 
ings before  Judge  Mayer  are  null  and  void 
for  the  lack  of  jurisdiction,  and  that  Judge 
Chatfield  still  retains  jurisdiction,  and  that 
all  of  the  interlocutory  orders  made  by 
Judge  Mayer  should  be  vacated,  *and  [4S 
Judge  Chatfield  commanded  to  proceed  with 
the  hearing  of  the  matters  pending  before 
him  when  he  refused  to  proceed  further  with 
the  case  upon  the  filing  of  the  affidavit  ob- 
jecting to  his  further  exercise  of  jurisdic- 
tion. 

The  proceeding  to  retire  a  trial  judge  of 
a  United  States  court  from  further  hearing 
a  case  of  which  he  has  jurisdiction  had  iti 
origin  in  the  new  Judicial  Code,  effective 
January  1,  1912,  and  constitutes  §  21  of 
that  Code.     It  is  as  follows: 

"Whenever  a  party  to  any  action  or  pro- 
ceeding, civil  or  criminal,  shall  make  and 
file  an  affidavit  that  the  judge  before  whom 
the  action  or  proceeding  is  to  be  tried  or 
heard  has  a  personal  bias  or  prejudice 
either  against  him  or  in  favor  of  any  oppo- 
site party  to  the  suit,  such  judge  shall  pro- 
ceed no  further  therein,  but  another  judge 
shall  be  designated  in  the  manner  pre- 
scribed in  the  section  last  preceding,  or 
chosen  In  the  manner  prescribed  in  sec- 
tion twenty-three,  to  hear  such  matter. 
Every  such  affidavit  shall  state  the 
facts  and  the  reasons  for  the  belief  that 
such  bias  or  prejudice  exists,  and  shall  be 
filed  not  less  than  ten  days  before  the  be- 
ginning of  the  term  of  the  court,  or  good 
cause  shall  be  shown  for  the  failure  to  fllo 
it  within  such  time.  No  party  shall  be  en- 
titled in  any  case  to  file  more  than  one 
such  affidavit ;  and  no  such  affidavit  shall  be 
filed  unless  accompanied  by  a  certificate  d 
counsel  of  record  that  such  affidavit  and 
application  are  made  in  good  faith.  The 
same  proceedings  shall  be  had  when  the 
presiding  judge,  shall  file  with  the  clerk  of 
the  court  a  certificate  that  he  deems  him* 
self  unable  for  any  reason  to  preside  with 
absolute  impartiality,  in  the  pending  tali 
or  action." 

The  basis  of  the  disqualification  ia  that 
"personal  bias  or  prejudice"  exists,  by 
reason  of  which  the  judge  is  unable  to  im- 
partially exercise  his  functions  in  the  par- 
ticular case.  It  is  a  provision  obviooaly 
not  applicable  save  in  those  rare  instance! 
in  which  the  affiant  is  able  to  state  factf 
*  which  tend  to  show  not  merely  adver8e[44 
rulings  already  made,  which  may  be  right  or 
wrong,  but  facts  and  reasons  which  tend  to 
show  personal  bias  or  prejudice.  It  was 
never    inten4ed    to   enable   s^  4Uka^«^a^*^ 
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litigant  to  ouBt  a  judge  because  of  advene  wliat  liappened.    Judge  Cliatfleld  lield  tliat 

nilinga  made,  for  eocli  nilinga  are  reriew-  the  alDdavit  waa  auffieient  in  law  to  make 

able  otlierwiae,  but  to  prevent  hia  future  it  hie  dutj  to  proceed  no  further.    Acting 

action  in  the  pending  cause.    Neither  waa  upon   that   determination  he   certified   hU 

It  intended    to   paralyse  the   action   of  a  withdrawal  and  the  affldavit  to  the  aenior 

Judge  who  has  beani  the  case,  or  a  question  ';'"''  i-.dg^  '?•,«  '•  "^  1^  <  •  "•'- 

to  it,  b5  the  interposition  of  a  motion  to  ""  "'  '"  lur.ed.ct.on  under  1 14  of  the 

disouslilj   bim   hei™n   a   hearing   snd   a  ""      J"'''""'  J^''     '^'^     "?''" 

.....         ,  Lt.          .,       V      J      T,L.  ludge  to  proceed  with  the  hearing  of  the 

determiaation  of  the  m.tl^r  heard.     This  JJJ     „  ^  ^|,^.^,^  ^^^  ^  ^^  j^ignalion 

1,  the  plain   meaumg  of   the  r^uircment  „,  j^j      „         ^^^  ,j^  condltlolia  was 

that  the  .iiida„t  shall  he  Med  not  less  than  ,,,„„  Vjond   the   judicial   power   of  the 

ten  d.,e  before  the  beginning  of  the  Urm  „,„%i„'„|,  j„dg,,  m.  authority  to  male 

The  case  of  Be   Iron  Clad  Mfg.  Co.  hjd  „j„     ^J     «^^     „„         i„„„^„ 

been  penduig  since  Majr    1»11.     Th»  alB-  „,  j,    ^,,^    |^^   acepted    to,    and    thus 

davit  was  not  filed   until  March  28    1»12,  „."j,  ,j,  „jj„,  „,  „^„   ,„•  j„  ^^ 

less  than  ten  days  before  the  April  term  of  ^^  ,^^ 

the  court.  In  the  meantime  that  company  ihe 'writ  of  mandamu.  will  be  granted  bj 
had  been  adiudged  a  bauknipl  against  much  „,,,  ^^„  „^,  ,|,^  „  ;,  ^,^,  ,^  1^,^,,. 
opposition  and  a.  the  result  of  a  jury  trial,  ^^„,  ^^^  ^^^^^  -^  „„  ^^  ,,^  ,^^ 
and  Judge  Cbalfield  had  made  meny  inter,  j.^  ^  Newman,  U  Wall.  ISJ,  US,  !0  L. 
locutory  orders  in  reference  to  the  bank-  ^  j„  „  j  .„j  ,  jj^i^  S^^  jj, 
nipt  estate.  The  principal  matter  which  y-  -  ...  --  -'  -  —  -  -  -.  - 
was  then  pending  before  him  was  the  peti- 
tion of  certain  creditois  of  the  Iron  Clad  gg  jg  ^  q^  p  '  245 
Manufacturing  Company  to  have  the  re  i„j  licomh.  ...  clearly  called  upon 
eeivership  for  the  property  of  that  com.  ^  sottmim,  in  the  csercise  of  his  juris- 
panj  estended  so  as  to  melud.  the  cor-  j,^,,^  „  ^  ^^,  ,,^1,  j„j^  ^^^ 
porate  property  of  the  Steel  B.rrel  Com-  ,j,  ,|,„„|„  „,  „,  ,„  ,k,jt  n,  ,i,^a 
pany.  This  was  very  earnestly  contested  j„i  ,,  ,  j„j^,  ,,  (j,  ,„„  „j  ,,„  rf 
On  M.rch  lli,  1012,  Judge  Ch.lficld  h.ndoi  ,„j|,  ch.nild  He  determin«l  the  m.tle, 
down  the  opinion  reported  m  184  fed.  906  ,j„^,  ^  „„  p„iii„ei..  If  "In  thi.[4l 
denying  the  epplication  upon  the  gi-ound  ^^  ^,j,  ^  mi.take,  it  waa  one  made  in  the 
that  the  mailer  ...  one  which  should  he  ^„„  ^,  ^^^  „„^.^  ^,  |,^  ,eglli„al. 
asserted  by  a  plen.iy  suit.  The  order  j„i,ji„i„  „j„  , ,,  „,  n,  ,,,  Judicial 
denying  Ihat  sppl.cstion  did  liot  go  down,  ^.^^  ,^j  ,,,  ^^^,  „  ,  „„  ,,,  j 
beetu.,  of  the  interposition  of  the  motion  ,  ^^.^  ^  „„j,„„,  „  „„a„  ,|,„  ,,„ 
for  a  rcbanog  or  to  file  a  new  application,  ,j„,  ,„„  j„„,  ^  ^  5„rti.,  103  U.  8. 
on  March  28,  1812,  while  Judge  Veeder,  an-  ^j,  j,  l.  ed.  302;  He  Par«>n..  ISO  U.  8. 
other  of  the  judge,  of  the  eastern  district,  150,  37  l,  ed.  1034, 14  Sup.  Ct.  Rep.  SO. 
was  presiding,  which  was  immediately  re-  ^^j^^  j^^^  ^^^^  ^„  ,,^  ^ij_  tj,^  1^^ 
ferred  by  Judge  Veeder  to  Judge  Chat-  j^j^y  ;„  ^j^j^g  j^^  extraordinary  remedy 
field.  Thereupon  and  before  the  latter  could  ^f  mandamus  would  fully  justify  this  court 
45]act  upon  it,  and  on  the  same  'day,  the  ,„  the  exerciw  of  a  sound  diKretion  la 
disqualifying  affidavit  was  filed.  The  action  i^^^i^  belief, 
of  Judge  Chatfield  i.  fully  .hown  by  the  '^^  ^ule  mu.t  be  disch.rgsd. 
order  end  certificate  «;t  out  heretofore. 

We  ehall  not  pass  upon  the  timeliness  of  

the  afildavit,  nor  upon  the  legal  sufficiency 

of   the   facts   therein    stated,    as   affording  ARIZONA   COPPER  COMPANY,  Limited, 

ground  for  the  averment  that  "personal  bias  Appt, 

or   nreiudice"   existed.     If  Judce  Chatfield 

had  ruled  that  the  afildavit  had  not  been  WILLIAM  ALLEN  OILLESPIE. 

filed   in  time  or  th»t  it  did  not  othcrwiae  a     n    -a       _» .     j     j>  ro  > 

conform  to  the  requirement  of  the  Bhitiite,  '^^   ^-   *^-   ""POno'B   ed.   46-58.) 

and  hkd  proceeded  with  the  case,  his  action 

might  have  been  excepted  to  and  sraigncd 

u  error  when  the  ewe  finally  c»me  [inder  j.  The  right  under  the  Ariwnft  itetetM 

tha   reviewing   power   ol   an   •ppellate   tri-    

bunkl.     Henry  v.  Speer,  201   Fed.  889;   Ex  Note.— On  pollution  of  itremm  by  muilM 

parte  MK.F.irban.  Co.  mFed^  978;  Ex  Sr^^ZTTronrR.V^llA.'^^ 

pATte  Glasgow,   185  Fed.  ,80.  affirmed  by  straight  v.   Hover.  22  L.R.A.(N.8.)    276) 

thia  court  in  22fl  U.  S.  420.  58  L.  ed.  1147,  „nd  Arminiui  Chemical  Co.  t.  Ludnun,  U 

^   Sup.    CL  Rep.   763.     But  thia  \a  iwt  UUA.^.^S>.^  112. 

t994  «••  "•  •■ 


WiiMrs  —  prior  approprlatloii  - 

tlon. 


UU.  ARIZONA  COPFEB  00.  T.  OnXSSPIB. 

to  OH  the  wAt«r  of  the  pubUe  ■trcftmi  for  Jojce,   Inj.   |   lOSl ;  Anthonj  WHkloM* 

mining  purpoM*    doet   not  glTe   meh   naer  Live  Stock  Co.  t.  McDqusm,  14  W70.  tOt, 

«ny  right  to  Bend  the  tailing!  »nd  wiHte  mi-  3   L.Rj.(fr.s.)    733,   63   Pic.  364;    Donahno 

terikl  ft<»m  his  reduction  work,  down  the  ,_  Stockton  Gu  A  Electric  Co.  6  CW.  App. 

.trewn  to  the  destruction  or  lutaUntial  in-  gso,  92  Pm.  198;   Kuehn  t.  Milwaukee  M 

jury  ol  the  ripinan  nghU  of  >  prior  UMr  ^'    ™^  r  n  A    rm  Vn    W   OlsT^.V 

below  for  irrigation  purpoae*.  ""■  ^>  "  ^:?-*-  ««,  63  N.  W.  912j  ^■ 

IFor  other  cuei,  see  Wnler*  II.  c.  In  Dlgat  vis  T.   Santa   Clara  Valley    B.  Co.  62  OiL 

Sap.  CL   IMS]  «3S. 

Injnnodon  —   aralnat      poIlnUon      of  if  »  mining  company  may  lawfully  mt 

f:^™  -  P!"*™  *"  """'■..       .        ,  the  ■treama  for  the  purpoaee  of  iU  businen, 

2.  The  apeelal  injury  re«ulting  to  a  lower  ^  ^  be  unlawful  or  eoDitltoto 
riparian  appropnator  of  water  for  irriga-  ■""'"■'  1— ■""■  «  uui«-iui  ui  u>ii>uw« 
tion  purp^cB  from  the  pollution  of  the  »  P""^"  nuisance,  unleu  the  company  wH- 
■tream  by  an  upper  appropriator  give,  him  '""7  »'  careleiily  to  use*  the  watw  aa  to 
the   right   to   lue    in   equity   for    injunctive  infringe  upon  the  righta  of  others. 

relief,    although   the   eontaminatioD    of   the  Kinney,  Irrigation,  Jg   260,  261;   40  Oyo, 

water  may  constitute  ■  public  nuisance  for  708,   T13;    Hill    v.    Standard   Min.    Co.    12 

the  abatement  of  which  a  public  proMcntion  id»ho,  236,  86  Pac  90T;    Barnard   t.  Sher- 

may  be  maintained.                        ,   .    ,    .  ley,  136  Ind.  6S5,  24  L.RA.  669,  41  Am.  Bt. 

IVar  otber  eases,  lee  InJnoeUon,  I.  (:  I.  d,  In  „'      ...    ,.  „    -c-   ann   oe  u    «    i>.t 

Dlseit  Sap.  Ct.  IMS.]  ^p.  <M,  34  N.  E.  600,  86  N.  B.  117. 

Injunction   —   as>lns«      pollution      of  The   public   convenience    wil)   alwuys   !>• 

stream  —  form  of  decree.  considered  in  determining  whether  eertala 

3.  Every  rcMonable  equity  of  the  user  of  acts  constitute  a  nuisance. 
the  water  of  a  public  stream  for  mining  pur-  p^ni.  Eq.  Jur.  g  629. 

poses  is  met  by  an  injunction  decree  in  a        ^he    common-law    doctrine    of    rlpulu 

waste  material,  which  leaw  it  open  to  '^^i  ""^  ''  probably  has  never  been  rM- 
modiScation    to    permit    of    reaMnable    ei-    op"ied  there. 

perimenta  to  aacerUin  the  probability  of  Bouquillas  Land  ft  Cattle  Co.  t.  Qirtll, 
successfully  erecting  and  maintaining  set  Z13  D.  8.  330,  63  L.  ed.  822,  29  Sup.  OL 
tling  baaina  to  dispose  effectually  of  such    Bep.  493, 

tailings  and  wasU  material  without  detri-  At  common  law,  all  riparian  proprieton 
ment  to  the  lower  lands,  and  permit,  the  had  precisely  the  same  righU  to  flowing 
court  to  enforce  or  modify  the  injunction  in  „.,_„  .„j  '  „„.  „„„ij  .„  „„  .1,.  .t^SZ 
aceordance  with  future  Mnditioi^.  ^^f":  "1"°  *'"f.r..  ^         ^ 

[For  ether  caM».  see  InJnncUon,  U.  b.  Id  Dl-    "  ^  Interfere  with  It.  rea.onable  um  by 
ssst  Bap.  Ct  190B.)  thoso  above  snd  below  him.    The  right  ws. 

in  the  current  (04110  ourrit,  el  lUbtt  owrrfr* 
«t  eurrere  tolebat),  which  no  one  was  at 
tno.  igo.]  liberty  to  impair,  either  in  quantity  or  qual- 

ity.    There  was,  consequently,  no  right  to 
_.     ,,    .    divert   it  for  purposes  of  Irrigation, — Mpe* 
"*"""*    daily  In  favor  of  one   who  was  not  a  ri- 
parian proprietor. 
3  Kent,  Com.  43S;  40  Cyc.  B6&;  New  Toil 

1  PPBAL  from  the  Supreme  Court  of  the  rJ*""^' ^"  "l  %'''  f!^  "*  "  ^-  "^^  '"^ 

A  Territory  of  Ari.ona  to  review  a  decree  '^^.^^l^T  °^:^'P-  ^^-   .  ,      ,        „„  . 

which  modified,  and  affirmed  as  modified,  a  ,  ■*"  *^^  *?"<"■  'PP"?""'"  i"  ""   *d 

decree   of   th«  District   Court   for   Graham  to,  a.  against  other,   is  a  sulEc.ent  quantity 

County    In    that    Territory    enjoining    the  f'  «te^  to  aati.fy  hi.  appropriation,  while 

pollution  of  a  public  stream.    Affirm^.  f  q«"Jit7.  """ot  be  impaired  so  a.    o  ta- 

See  .am.  ca^  below,   12   Ariz.    190.  100    J*^""  '"■°'"^'r''i,'^«  ""  *"  """'  '* 

J.        ,_-  has  been  sppproprwted. 

Z.      ,  ■               .*  »^  ,     »v         ,    .  Kinney,  Irrigation,  |S  260,  261 ;  40  Cyfc 

The  facts  are  stated  in  the  opinion.  -gg    yu'           b          .   bo         ■         .            * 

Messrs.    Jobn    A.    Gorver    and    Walter        This  li  not  essentially  different  from  tfca 

Bennett  argued  the  cause  and  filed  a  brief  principle  recognised  under  the  common-law 

for  appellant!  doctrine    of    riparian    rights.     A   lower    ri- 

Even    if  the   acta    eomplsined   of   consti'  psrian  owner  cannot  eomplabi  of  the  re«- 

tnted    a    public    nuisance,    the    injury    to  Muable  uh  of  the  stream,  even  If  he  is  in- 

plaintiff,  a.  elearfy  appear,  from  the  aver-  jured  thereby. 

menu  ol  the  complaint,  did  not  differ  in       Merrifleld  t.  Worceater,  110  Haaa.  £18,  U 

kind  from  that  mutalned  by  other   mem-  Am.  Rep.  692)  Hayea  v.  WaUron,  44  H.  B. 

hers  of  the  eontnmiity  in  wUeli  the  plain-  eSO,  84  Am.  Dee.  106;  Strobel  t.  Kerr  SaH 

tfTs  farm  was  dtuated,  and  oousequently  Co.  104  H.  T.  320,  St  LJLA.  687,  7»  Aai. 

tke  plaintiff  eonld  not  maintain  the  aetloa.  SL  Rep.  US,  68  M.  K.  !«>,  SI  Hoi.  HJs» 
•T  L.  •«.  ■«»* 


SUraSUE  COURT  Ot  IBE  UtniBD  STATES.  Oct.  Ttolt, 

vania  CcmiI  Co.  t.  Sander-  Equitj    regards    reUtiTe     Vklnei.     Tbj 

Am,   TUp.  446,  6  Atl.  Beiue  of  proporLion  ajid  relativitj  U  upper- 

4fi3.  moat  in  the  application  of  equitable  prio- 

Under  the  policy  of  the  law  prevailing  in  ciplea. 

Ariania,  the  appellee  has  no  greater  light  Batea  v.  Halbrook,  171  N.  T.  476,  M  N.  E. 

to    atop    the    operation    of   the    appelUnt'i  161. 

norka  than  he  would  have  to  enjoin  the  con-  In  the  contemplation  of  pertoual  righti, 

■truction  of  a  railroad,  where  the  railroad  eqaity  will  not  loae  light  of  the  public  in- 

oompanj   poiaeaaed   the   power   of   eminent  terest.    A   court   of   equity   ia   Dever  actfre 

domain.      When    that    power    eiiata,    even  io    granting    relief   against    public    oonven- 

though  it  hai  not  been  exerciaed,  the  eoarta  ienee,  merely  for  the  purpoae  ot  protecting 

will  not  grant  an  injunction,  if  the  railroad  a  technical  legal  right. 

company  paya  the  damagea  aaaesaed  by  the  Smith  ?.  Clay,  3  Bro.  Cb.  639,  note;  Knoth 

court.  V.  Manhattan  R.  Co.  IBT  N.  T.  S43,  79  N.  E. 

Story  r.  New  Yoric  Elev.  R.  Co.  SO  N.  Y.  1015;   New  York  y.  Pine.  1S5  U.  S.  03,  99, 

170,  43  Am.  Rep.  140;  American  Banic  Note  40  L.  ed.  820,  SZ3,  22  Sup.  Ct.  Rep.  602 

Co.  T.  New  Yarit  Elev.  R.  Co.  1Z9  N.  Y.  270,  To  permit  the  plaintitT  to  refuae  to  accept 

20  N.  K  302.  a   lum   representing   the   damagea   actually 

Indeed,  even  where  the  power  of  eminent  auatained  or  likely  to  be  auataJned  by  him, 

domain   does  not   exJat,  a   court   of   equity  and    inaiet    upon    an   unconditional    injune- 

haa  undoubted  authority  to  take  full  poa-  tion  which  will  result  In  obatructing  and 

leaaion  of  the  controveray,  and  end  it  by  re-  poaBibly  terminating  a  great  industry,  would 

quiring  the  payment  of  adequate  compcnea-  be  to  furnish  him.  in  the  language  of  the 

tlon  in  lieu  of  the  eeaaation  of  the  treapase.  court,  with  "a  club  to  compel  payment  of 

New  York  v.  Pine,  18S  U.  8.  93,  101,  40  the  aum  he  deema  the  meaeure  of  bia  dam- 

L.  ed.  820,  82G.  22  Sup.  Ct.  Rep.  G92.  ages." 

The  mere  fact  that  tt  might  be  dimnilt  New  York  v.  t^ne,  186  U.  S.  03,  07,  48  L. 

to  aaaesa  the  exact   damagee   ii   no  reason  ed.  S20,  822,  22  Sup.  Ct  Rep.  592. 

for  granting  an  Injunction     That  is  a  dif-  „,  ^^^^^  ^   I^^,  ^^    ^  ^^^ 

tolty  Inherent  in  the  cond.t.ona  «,at.ng  .n  ,^j     ^j^^    „^     .^homaa    Strong.    Jr, 

aU  eaae.  where  an  action  at  law  «  brought  g,^  ,  j^^^^,  j^^  appellee: 

to  r«:oTer  damage,  for  an  injury  to  prop-  ^^^     ^^.^^.g  ^^^^^  ^          ^^  .^.         ^j_ 

arty  or  for  a  breach  of  contract;   but  the  ^^^.        f^  ^.^^   ,„^   that   .uffered   by  the 

mare  exutence  of  the  difficulty  is  of  no  con-  ^^^^,  ^^j^j,^ 

""S*?.**"             wv    >       t  w   «*      n.    1ft,  Wo«>.  Nuisances,  |  889. 

Wakeman  v,  Wheeler  X  W,  Mfg.  Co.  101  d„ii.,,:„„  „,  .„  .   '!„*i™  .♦,,-».  fc»  -,■■, 

H.  Y.  209,  64  Am.  Rep.  870.  4  N.  E.  264.  ■.J°}lt'Zl^    "'^^^  l^^Z^^Tl 

-             ,,   .            .,      ..,            ■-.-             .  .  'ng  tailings   is   a   nuisance,  and   becomea  a 

In  a  suit  in  ecuitv.  the  conditiona  exist-  ...         ■               .        .*      ■    ■              •  ■ 

"»  ■  '—'■'''  "1"'Y>  '.""»."""'"<""  """^  public  nuisance  when  the  injury  and  incon- 

ing  at  the  time  of  the  tnal  control.  '    ■  n.      t i _      _  .„.i  j_  :.. 

5..  _           ,        ,,._„„ „    n  venience  therelrom   becomes   ffeneral   m  its 

Haffey  t.  Lynch,  143  N.  Y.  248,  38  N.  E.      -  „.   , ..  " 

^ir^i;.  "rN^^E  ^518^-  Tt^  ^^-^  '  =  b1^--««"  travel  Min. 

L^.(N.a)     896     87    N.    E.    618;    United  ^^    g  g^„      „1    jg  p^    ^53    u,,c,rthy  ». 

5**^J;^,';^*-M*'!^",«T^™'^,°-c^''  Gaaton  Ridge  Mill  4  Min.  Co.  144  Gal.  M2. 

V.  8.  290^  41  L.  ed.  1007,  1029,  17  Sup.  ^^  p^^  ^.  ^^,^^^  ,.  Hale,  81  Mont.  m. 

Ut  Kcp.  MB.  «eL.R.A.  410,  7B  Pac.  2114,  3  Ann.  Cas.  1038; 

A    permanent    Injunction    •'»«">*    be  Weil,  Water  Right..  S§  624-628;  Pilot  Rock 

granted  uiJesa  the  evidence  clearly  estab-  ^^^  ^^^^  ^  v.  Chapman,  11  Cal.  181; 

H^e.  tte  invasion  of  the  plaintiTs  right.  ^^       g^j^j,   2j  ^^^   „'^  ^  y^^   „;„   ^ 

h,  the  defendant,  with  a  re.ulting  .ubatan-  ^„,  ^^^^  ;    ^„,j^^  ^  g    (^,,   ^   ^ 

nu  injury.                                    „    o    ,«    <>,  Cal.  161.  4  Pae.  1147;  Fitipatrick  v.  Mont- 
Wood   T.  Sutclifle,  2   Sim.   N.   S.  183,  21 '„.  „„„,    ,0,    «    .„   c,   i>„   mo 

L  J.  Ch.  N.  S.  263,  16  Jur.  N.  S.  76.  8omery,  20  Mont  181.  S3  Am.  St  Rep.  822, 

An  injunction  will  not  be  granted  where  ™J^*°-      ,".         ...         .  ^.     . 

the  Injuries  to  the  plaintiff  are  slight,  and  ^^^  do't""'  »'  riparian  nghta  doe*  not 

where  the  conaequencea  of  the  iniunctiona  P"""  '"  AriEOna.     Nevertheleaa,  the  raJe, 

to  the  defendant  and  othera  may  be  very  in-  »■  adopted  in  arid  regiona  of  the  United 

Jurions.  States,  against  the  pollution  of  waten  ot 

1  Spelling,  Inj.  S  417;  Powell  v.  Bentley  irrigation  atreama,  la  even  more  strict  than 

ft  0.  Furniture  Co.  34  W.  Va.  804,  12  I..R.A.  that  of  the  eaatera  portion  of  Uie  United 

U,  12  B.  E.  1086;  Clifton  Iron  Co.  v.  Dye.  States  where  mining  ia  practised  and  fip«r- 

87  Ala.  468.  0  80.  192;  Madison  v.  Duck-  ian  righte  obtain. 

town  Sulphur,  Copper  &  I.  Co.  113  Tenn.  SulTolk  Gold  Min.  &  Mill.  Co.  v.  San  Ug- 

Sai,  83  S.  W.  068;  McClure  v.  Lesycraft,  nel  Consol.  Min.  k  Mill.  Co.  9  Colo.  App. 

IBS  K  Y.  M,  7S  N.  K  BOl,  S  Ann.  Caa.  4S.  407,  48   Pac   828;    Humphiey*    Tunnel  ft 

*9M§  is*  V.  6. 


1912.                                AKIZONA  COFPEB  00.  T.  OILLBSPII.  M-M 

Min.  Co.  T.  Frank,  40  Colo.  S24,  106  Pm.  begu  tbe  irrigation  and  enltlTation  of  tliia 
1093.  tract  of  land  in  or  about  18TS,  and  ha*« 
Each  UMr  of  wat«r  la  entitled  to  auch  continuotuljr  appropriated  a  mifficiency  tH 
use  thereof  aa  ii  inditpenaable  for  the  pur-  water  Dceeaaarf  for  irrigating  purpoaea 
poM  for  whieh  he  hai  appropriated  the  from  the  river.  A  large  bodj  of  like  land 
water;  but  in  making  auch  um  he  maj  not  situated  in  the  aame  valley  has  been  irri- 
polluta  or  deteriorata  that  which  he  does  gated  in  the  same  way  by  waters  drawn 
not  use,  to  the  injury  of  prior  appropria-  from  tlie  Gila  river  t^  tha  Moutezuma  and 
tors.  other  like  canals  constructed  and  main- 
Weil,  Water  Rights,  f  624;  Junkans  t.  tained  for  irrigating  pnrposea,  and  a  large 
Bergin,  67  Cal.  267,  7  Pac.  SS4;  Atchison  v.  agricultural  community  has  grown  up  de- 
Petenon,  20  Wall.  607,  614,  22  L.  ed.  414,  pendent  upon  irrigation. 
417,  1  Uor.  Hin.  Rep.  683;  Crane  t.  Winaor,  'In  the  mountains  through  which  the[Kl 
2  Utah,  248,  11  Mor.  Min.  Rep.  69.  streams  tribuUry  to  the  Oils  rirer  paas 
The  doctrine  of  comparative  hardship  has  are  great  deposits  of  rook  eontaining  copper 
been  applied  by  tfaoae  courts  which  accept  ore,  and  since  1872  many  mines  have  been 
it,  only  where  the  granting  of  the  injane-  operated.  Later  the  ore  was  treated  in  re- 
tion  would  result  in  the  destmetion  of  a  duetion  and  concentration  worlcs,  whidi 
lawful  business  and  great  injury  to  the  have  Increased  in  extent  of  operations  from 
public  time  to  time,  until  at  the  time  this  suit 
Wees  T.  Coal  A  1.  R.  Co.  64  W.  Ta.  421,  was  b^un  the  capital  engaged  aggregated 
46  8.  E.  196;  Mountain  Copper  Co.  v.  United  several  millions  of  dollars  and  3,000  men 
SUtes,  73  C.  C.  A.  021,  142  Fed.  626;  Ho-  were  employed  in  and  about  the  mining  and 
Carthy  v.  Bunker  Hill  A  S.  Min.  A  Coal  Co.  reduction  operations.  Prior  to  18S6  the 
147  Fed.  S81,  92  a  C.  A.  269,  104  Fed.  927;  operationi  carried  on  l^  the  mining  corn- 
Madison  V.  Uucktown  Sulphur,  Copper  A  L  pgaies  do  not  appear  to  have  polluted  the 
Co.  113  Tenn.  336,  81  S.  W.  OSS;  Bliss  t.  tributarin  of  the  Oila  to  any  serious  ex- 
Anaconda  Copper  Min.  Co.  167  Ped.  342.  tent.  Later  the  operations  were  enUrged 
and  methods  adopted  whieh  began  to  more 
5*]  'Mr.  Justice  Lurlon  delivered  the  ^j  jj,^^^  seriously  pollute  the  water  used 
opinion  of  the  court:  f^^  irrigating  purposes  by  the  proprietors 
This  is  a  bill  for  an  injunction  to  restrain  ^,^^  ^^,  (^^^  ^^^^^^  j^l^  found,— 
the  appellant  from  polluting  a  public  „j^^^  ^^  ^^  ,l,(,^j  ^ggj  u,„  fl„t  eonom- 
stream,  whereby  the  appellee  has  sustamed  ^^^^^^  ^^  ^^^^^^^  f^^  tl,^  reduction  of  ores 
a  special  injury  as  a  lower  proprietor.  j^  connection  with  the  mining  enterprise 
The  Ariiona  Copper  Company,  Limited,  ^^^^^^  mentioned;  that,  .  .  .  some  six 
U  engaged  in  mining  and  reducing  copper  j^  ^^^^  ^^  ^^,„,  ^^^^  inrtltution  of  thU 
ore  near  the  town  of  Clifton,  Ariiona.  Its  ^ij,^_  ^^e  waUr»  of  the  Olla  river,  at 
coneenUation  and  nduetion  works,  m  ^y,^  y,^^  ^^^  periods,  theretofore  oloar, 
which  ore.  we  treated  are  situated  upon  ^^^^^^  discolored  by  slime.,  .Uckens,  and 
or  adjacen  to  small  stresins  tributary  to  ^^^  ,,i,,,^,^ 
the  Qila  river.  Much  of  the  tailing*  and  ,.  .  "  '  .  "...  _  A—^-i.  »i,.  <-^ 
,  .  ■  1  .  IV  J  i-  _  1  ■  slickens,  and  tailings,  through  the  Irrl- 
waste  material  from  the  reduction  work  is       ..     ^,..  .        >.      .         4.,     j     i      it, 

J.I..  f.U,  lb,  .l,,™,  ..d  lb.™  toli  lb.  Ubd.   bmm   «,.l,»rf."      (1!   A»l«;  J". 

OIU   rtar.     Tb,   .p|4ll«,   Willto   ill,.  ""   J^'   "?I-     ™f   ~°.''  '»'™   '^^ 

Om«pi.,  I,  lb,  o,.T.I  278  «r«  ot  .Hd  ""-^  Ib.t  lb.  q,lu.t,l7  .f  «,b  wut.  n^ 

l..d  m  lb.  Oil.  riv,r  ..d  ..m  25  mila  ""•'^"•'i  bj   Ih,  rWw  .nd  d,i»ilW 

b.tow  tb.  F.tot  .b.r.  Ih.  w.t„  p.lli.t«l  y"""""""?^,    ,.     .?'^  ^.2?     i°i;? 

•b...  Jnd.  it.  ..J  toto  tb.  rl..r.    H.  bu  ■"'^'1,"';'  ■"",""  J""*"'™  "'^'l' 

t,.].im«l  tbi.  to>d  ud  bro„jbl  11  into  •  ■"i'-"     ^b.   b.mlu    ud  d^n>.<^  diU- 

bigb   M.U   ot  ™ltl™ii»,   tbroujb   Img.-  "<"!>'  tb—  d,po.,t.  >™.  tomd  to  ™i 

ll™,   bT   BMb.  ot   w.t.r  dr...    tr.in  lb,  "P""!  tmu  b,  lb.  MUtl  «<".  Ud  th. 

riw  int.  lb,  Mont4!.uiD.  cul,  .nd  thence.  cb«*!ter    of    Ibe    injury    el.boretdj    «■ 

by  ditehei,  epreed  upon  bia  cultiv.ted  Iwid.  pi.ined.    The  .pp.ile.'.  bill  .Ueged  thrt  tt. 

IB  lb.  dry  ee.!....  pnrtieul.rly,  tbU  water  injury   to  bU  crop,  wid  to  hi.  luid  wm 

■o   UMd   for    irrlgnling   purpoaea    depoalt.  eontinuon^   uid   th.t   hi.   rmedy   .t   tow 

upon  hie  lud  the  Inillng.  ud  wMl.  m.-  «.   to.deqn.te.   .nd  hU   pmyw  wm  that 

leri.1  ao  aulTeied  to  get  into  the  trlbutMiea  Ih.  .pp.llMit  b.  pMpetu.lly  mjobiad  from 

o(  Ibe  Gil.  river  from  Ibe  reduotion  work.  poUuliig  lb.  .IrMma  to  hi.  Injury, 

of  lb.  .pp.lUnt  .boTe.  •Origtorily  ther.  wot.  two  other  Mr.[Bd 

Oilieapie  and  thoM  preOTdfii(  bin  to  title  porat.  dafradut.,  and  Uk.  rdlel  ai» .«,«*!«. 

«T  Zi.  ed.  ^'**^ 


M-M                        BUPRSlfS  COUKT  OV  THX  UNITKD  STATES.  Oor.  ItaM, 

agmiut  tbem.     One  wki  (onod  to  be  in  mmintuniiig   Mttliag  buiiu   to   (ffMtuUy 

properlj   a   P*r^i   And   the  bill   waa   dis  diapoae  of  the  tAilingi  uid  illmes  withoot 

miued  M  to  it.     The  other  defendant  ira  detriment    to    the    lauda    lying    under    tiM 

the  Shannon  Copper  Company.    A*  to  tha  canala,  and  with  authority  in  the  diatriot 

company  the  court  below  found :  court    likewiee    permanently    to   enforce   or 

"That  after    the    owunencement    of    thii  modify   the   injunotion   in   aooordanee  with 

action  and  before  the  hearing  of  thii  cauai  the   condition!   aa    they    ahall   be    found  ta 

the  Shannon  Copper  Company,  in  eonaider  be."     Thue    modified,    the    judgment    waa 

ation  of  the  diBmiasal  of  this  action  aa  U  affirmed.     Later,   it  being  made  to   appear 

It,  agreed  to  apare  no  reaaonable  effort  oi  that  the  appellant  had  deaigned  and  put 

expense   to  minimise   the  amount   of  sai(  into   operation   large   lettling  baaiua,   and 

tailing!  and  waate  material  from  ita  sai(  otherwise  attempted  to  amat,  settle,  anA 

worki  which  may  Bud  their  way  into  sai<  dispose  of  ths  Blimes,  aliekens,  and  tailing 

river,    and,    it    possible    to    do    lo   by    an]  from   ita  works,   and   had  succeeded   in  ar- 

Nasonable  effort  and  expeuae,  that  it  woult  resting  mueh   of  the  waate   material,  and 

proTsnt  the  flow  of  any  of  said  tailings  ant  waa  in  good  faith  operating  and  malntain- 

waate  material  from   ita  said  worka  fron  ing  such   worka,  the  court   suspended   the 

flowing  Into  said  river,  and  that  said  efforti  operation  of  the  judgment  pending  an  ^>> 

should  be  made  at  once,  and  continued  with  peal  to  this  court. 

out   interruption   until   the   object   th^reo:  In     Aritona,     by    statute,     all     riven, 

should  be  accomplished."  streams,  and   running  waters  are  declared 

The  district  court  made  a  full  finding  o:  public,   and   may  be  used   lor  purpoeea  of 

facta,  and  enjoined  the  appellant  from  "ti  milling,  mining,  and   Irrigation,     The  first 

any  manner  depositing  or  suffering  or  per  sppropriator  is  first  in  right  to  the  axtsot 

mitting  to  be  deposited,  or  suffering  or  per  necessary  for  his  purposes, 

mitting  to  flow  Into  the  waters  of  the  said  Whatever    advanta^    there   may    be   la 

Oila  river,  or  into  the  San  Francisco  rivei  ■  ^"'  appropriation  of  water  ia  with  tka 

or  said  Chase  creek  in   such  manner  thai  "PP*"^-     ■">«»   "  "«  qu«tion  about  tbs 

they  may  be  carried  into  the  waters  of  ».id  *l""t.ty  of  water  appropriated  l^  tha  upper 

Gila   river,   any   slimes,   sHckens,   or   Uil  TV^         objection  being  that  the  qual.Jr 

■_„»          '        V           .  ^    jljg    w^ter    which    cornea    down    to    ths 

T1.U  Judgmml  wu  t.  go  mto  .II«1  J.n  '"""'   t"'"'^'  .■""'  ,»   »  "«*,  l^  ."» 

u.ry  1,   iS.     B«  .h„  th.   ,»«ri   .u  ~PP"  "•''"'  "  ~  '"I!?  "'  'r  l^'' 

«W,  ,ion  .pp..l,  in  th,  .upr™,  tourt  ol  '"'l''*  ''TT'    "VT".' ?>"  "Ij"",— 

th.  lmll<„j,U..t  court,  .p.n  .  bo.d  being  r"?""      u       ^"X  ^".'"«  "t  ""'" 

a«»l«l,  .n.p.ndrf  it.  .p...tion  until  tht  ""*»»  '"°'^^  "'l"!  ""  ""?  ?°  ^JS^ 

c«»  ibonld  S  drteminri  by  it.    Upon  .  '?"''"  °'  i'',"'''  ""'  J-"."-  "•"'•^ 

lln.1  h„,ln8  th.l  court  OonHmrf  th,  «.d-  •"••»•.■-<»'  th.  ngrlcn  tonrt.  n.ing  th. 

ing.  rf  l„t  bj  th.  »,urt  below,  but  modi.  "»•  "to  h.  ow.  Iron,  .ilbor  .  pub  lo  .. 

iS  if  judpn'nt  bj  ponnltting  11.  .pp.!-  P'""  P™!  »' ""■  "»  Vf^'  "'."^ ''T' 

Unt,  .t  it.  o,™  or^nW,  "to  oSn.tract  Irt-  "*•"•'  »  »'"  ""'"'?  ».bord.n.t«l  to  tb. 

lling  bulni  .t  or  n(«r  th.  hud.   ol  th.  «"""•    ™"1  »  »n,rflui™  >  oouldnitioi 

un.li,   or   .l.«wh.r«   .louj   lb.   rl.cr,   by  ";"  ■  pl"'"^!'  "el"  '•■■•'  by  ln]nn.ti<ni 

m«ni  ol  which  th.  Uillng.  ud  ilimn  or-  """'  !?">  '7  "  ""°"  •'  '"  '"  ''"- 

iim  by  th.  Oil.  rlr.r  Iron  .ppcUut'.  con-  "S"'     ™»  wrong  .nd.njnrj,  whether  It 

eentiitoi.  m.y  be  uie.ted  .nd  prerented  '"""^  '""  pollution  of  .  .tram  or  otba- 

Irom   being    depoilted    upon    tb.    l.imlng  ":■"•  '"  ■">'  ■•'"'"•J  l|~"»«  »<  «h"  If; 

Ii6]l.ndi»     •"TbLi    .uggotlon,"   »ld    th.  J"'^f   °'  ,""   opemUon.   conducted   Jy 

couil  to  lU  opinion  med.  part  ol  the  judg-  »»  ddend.nl  to  .,  b.r  the  public  or  O. 

m.nl,  "doe.  nol  .pp.,,  lo  b.r.  bo,n  pre  "™gdoer   .nd  lor  Ib.t  wrong  Iher.  mu.1 

•nted  to  th.  trUl  curt,  .nd  It.  d«r»  i.  .o  J."  "^-    Whel'er  upon  .  bill  «id>  • 

dnwn  Ibnt  .uch  u,e.n.  ol  r.11.1  nay  not  be  ""'  "  ~"  "'  •9'"''  """  "«"■»  I"  "» 

...lied  of,  .Inc.  .pp.ll.nt  1.  njolnid  from  "'  "•  f"?  eompl.lurf  ol,   or   Inn  th. 

permltthig  uiy  of  the  t.iling.  or  .lime,  to  pl.intiff  to  hi.  wtion  .1  Uw  for  dnnuiM^ 

rcMh  the  w.ter.  of  Oil.  rirer.    We  thinlc,  nu.t  depend  upon  Ih.  nature  of  th.  injury 

to  enable  the  mining  company  to  take  »]-  alleged,  whether  It  b.  irremedialile  to  Ite 

vantage  of  any  effort,  it  may  malie  In  thi.  nature,  or  whether  an  action  at  law  wlO 

direction.  It  sbould  be  left  to  tb.  dinrrtlon  tfford   an   adequate   rau.dy,   and   upon  a 

of  tha  trial  court  hereafter,  upon  a  proper  rariety  of  circumalaueM,  Including  the  ec^ 

ahowiag  made  to  it,  tempoi^rily  U  modify  >aratJTe  injury  by  granting  or  refuung  the 

the  injunetiou  w  a.  to  permit  of  rououabl.  ujunction.    AtehUon  t.  Frtaraon,  80  WalL 

eiperjmenta    being   made  to   aMertain   the  107,  E2  L.  ed.  414. 

pnAMbiiitj   of    auccesafully    enetiog  an&  Tb.  court  below  found  that  bnt  oaa  tl 
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three  concentrators  operated  by  the  appel- 
lant would  be  affected  by  an  injunction, 
and  that  the  extent  of  the  hardship  from 
closing  that  concentrator  bad  not  been 
shown.  On  the  other  hand,  the  court  found 
that  the  agricultural  interests  of  a  large 
and  prosperous  community  would  suffer 
great  injury  and  possible  ruin,  if  the  pollu- 
tion should  go  on. 

The  Arizona  statute  places  t  water  user 
for  mining  purposes  upon  no  higher  plane 
than  a  user  for  irrigation.  The  suggestion 
that  the  right  to  use  for  mining  and  reduc- 
tion purposes  cannot  be  exercised  without 
polluting  the  streams  with  waste  material, 
tailings,  etc.,  and  that  the  lower  user  can- 
not, therefore,  complain  of  the  necessary 
consequences  of  the  legal  right  conferred 
by  statute,  is  without  force.  The  only  sub- 
ordination of  one  water  user  to  another  is 
the  right  of  the  first  appropriator  to  » 
67]8ufficiency  *of  water  for  his  necessary 
uses.  That  includes  the  quality  as  well  as 
the  quantity.  What  deterioration  in  the 
quality  of  the  water  will  constitute  an  in- 
vasion of  the  rights  of  the  lower  appropria- 
tor will  depend  upon  the  facts  and  circum- 
stances of  each  case,  with  reference  to  the 
use  to  which  the  water  is  applied.  Atchison 
T.  Peterson,  supra.  In  caving  a  right  to  use 
the  waters  of  the  public  streams  for  mining 
pu;'poses,  the  statute  does  not  provide  that 
such  a  user  may  send  his  waste  material  or 
debris  down  the  stream  to  the  destruction 
or  substantial  injury  of  the  riparian  rights 
of  users  of  water  below,  and  no  such  inva- 
sion of  private  property  rights  should  be  in- 
ferred or  implied  from  the  right  to  use 
water  for  mining  purposes.  Woodruff  v. 
North  Bloomfield  Gravel  Min.  Co.  9  Sawy. 
441,  18  Fed.  753.  The  maxim,  8%o  utere  tuo 
ut  dUen^m  non  Icedaa,  is  as  fully  recognized 
in  the  jurisprudence  of  Arizona  as  it  is 
elsewhere,  and  that  was  the  maxim  which 
governed  the  decision  of  this  case  in  the 
courts  of  Arizona. 

That  the  contamination  of  the  waters  of 
the  Gila  river  constituted  a  public  nuisance 
which  affected  a  large  community  of 
riparian  owners  and  users  of  the  waters 
for  purposes  of  irrigation  may  be  true. 
That  as  a  public  nuisance  a  public  prosecu- 
tion for  its  abatement  might  have  been 
maintained  may  be  also  conceded  for  the 
purposes  of  this  case.  But  it  is  equally 
true  that  the  appellee  had  and  would  con- 
tinue to  suffer  a  special  injury  not  borne 
by  the  public. 

Here  the  appellee  alleged  a  special  griev- 
anoe  to  himself  affecting  the  enjoyment  and 
value  of  his  property  rights  as  a  riparian 
owner,  and  as  an  individual  user  of  the 
water  for  purposes  of  irrigation.  This  gives 
him  a  clear  right  to  apply  for  preventive 


relief.  Georgetown  v.  Alexandria  Canal 
Go.  12  Pet  91,  98,  9  L.  ed.  1012,  1015; 
Mississippi  ft  M.  R.  Co.  v.  Ward,  2  Blaek, 
485,  17  L.  ed.  311. 

The  modification  of  the  decree  of  the  trial 
court  so  as  to  enable  the  appellant  to  com- 
plete the  construction  of  the  *remedial[68 
works  specified  and  heretofore  mentioned 
met  every  reasonable  equity  which  was  as- 
serted by  it.  It  is  in  substantial  accord 
with  the  decree  of  this  court  in  a  somewhat 
similar  case:  Georgia  v.  Tennessee  Copper 
Co.  206  U.  S.  230,  51  L.  ed.  1038,  27  Sup.  Ot 
Rep.  618,  11  Ann.  Cas.  488. 

We  find  no  error  in  the  decree  of  the 
court  below,  and  it  is  accordingly  affirmed. 


CITY  OF  OWENSBORO,  Appt., 

V. 

CUMBERLAND    TELEPHONE    k    TBLB- 
GRAPH  COMPANY. 

(See  8.  C.  Reporter's  ed.  68-88.) 

Telephone  frandiise  —  nature  —  lloenae 
or  property  right. 

1.  A  municipal  ordinance  granting  the 
right  to  place  and  maintain  upon  the  city 
streets  the  poles  and  wires  of  an  inoor* 
porated  telephone  company  is  not  a  mere 
license,  but  is  the  grant  of  a  property  risht^ 
which  is  assignable,  taxable,  and  alienMla. 
[Franchise  gi^nerally,  see  Franchise,  in  Dli^est 

Sup.  Ct  1908.] 

Telephone      franchise    —    duration   « 
grant  in  perpetuity. 

2.  The  grant  by  municipal  ordinance  to 
an  incorporated  telephone  company,  its  sue* 
cessors  and  assigns,  of  the  right  to  occupy 
the  city  streets  and  alleys  with  its  poles 
and  wires  for  the  necessary  conduct  of  a 
public  telephone  business,  is  a  grant  of  a 
property  right  in  perpetuity,  unless  limited 

Note. — On  the  right  generally  of  tel*> 
graph  and  telephone  companies  to  use  pubUa 
street— see  note  to  St.  Louis  v.  Western  U. 
Teleg.  Co.  37  L.  ed.  U.  8.  810. 

On  privilege  of  using  streets  as  a  eon* 
tract  within  the  constitutional  providoB 
against  impairing  the  obligation  of  cobp 
tracts — see  note  to  Claricsburg  Electrie 
Liffht  Co.  V.  Clarksburg,  50  L.R.A.  142. 

As  to  the  power  of  a  municipality  in  the 
absence  of  express  legislative  authority  to 
grant  street  franchises— see  note  to  felii- 
abeth  City  v.  Banks,  22  L.RJ^.(NJ3.)   92ft. 

On  conclusiveness  of  judgments  generally 
— see  notes  to  Sharon  v.  Terry,  1  LJLA. 
672;  Bollonff  V.  Schuyler  Nat  Bank,  9 
L.R.A.  142;  Wiese  v.  San  Francisco  Musical 
Fund  Soc.  7  L.R.A.  677 ;  Morrill  v.  Morrill, 
11  L.RJ^.  165;  Shores  v.  Hooper,  11  I*BJL 
308;  Bank  of  United  States  v.  BeverW,  11 
L.  ed.  U.  S.  76;  Johnson  Steel  Street  R.  Co. 
V.  Wharton,  38  L.  ed.  U.  8.  429;  and 
Southern  P.  R.  Co.  t.  United  Statsa,  42  U 
ed.  U.  8.  366. 
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in  duration  by  the  grant  itself,  or  as  a  con- 
sequence of  some  limitation  imposed  by  the 
general  law  of  the  state  or  by  the  corporate 
powers  of  the  city  making  the  grant. 
[Franchise  generally,  see  Franchise,  in  Digest 
Sup.  Ct.  1908.] 

Municipal  corporations  *  powers  — 
l^rant  of  telephone  franchise. 
8.  Charter  authority  of  a  municipality 
"to  regulate  its  streets  and  alleys"  gives  it 
power  in  Kentucky  to  grant  a  franchise  to 
an  inoorporated  telephone  company  to  place 
and  maintain  its  poles  and  wires  upon  the 
city  streets. 

[For  other  cases,  see  Municipal  Corporations, 
II.  c  in  Digest  Sup.  Ct.  1908.] 

Telephone  franchise  —  duration  »  cor- 
porate life. 

4.  A  municipal  grant  to  an  incorporated 
telephone  company,  its  successors  and  as- 
signs, of  the  right  to  place  and  maintain 
iti  poles  and  wires  in  the  city  streets,  is 
not  limited  in  duration  to  the  corporate  life 
of  the  grantee. 

[Franchise  generally,  see  Franchise,  In  Digest 
Sup.  Ct.  1908.] 

Ck>n8titationaI  law  —  impairing  con- 
tract obligations  —  reserved  right  to 
repeal. 

6.  The  general  authority  giyen  by  a  city 
charter  to  "make,  publish,  and  repeal  all 
ordinances  for  the  following  purposes,"  in- 
cluding, inter  alia,  the  power  "to  regulate 
the  streets,  alleys,  and  sidewalks,"  cannot 
be  construed  as  a  reservation  of  a  power  to 
revoke  or  destroy  contractual  rights  which 
have  vested  under  an  ordinance  granting 
to  an  incorporated  telephone  company,  its 
successors  and  assigns,  the  right  to  place 
and  maintain  its  poles  and  wires  in  the  city 
streets. 
[For  other  cases,  see  Constitutional  Law,  1177- 

1197;  1886-1412,  in  Digest  Sup.  Ct.  1908.] 

Corporations  —  consolidation  *  effect 
on  telephone  franchise. 

6.  The  street  rights  of  the  constituent 
telephone  companies  consolidated  under  the 
authority  of  Ky.  act  April  5,  1893,  passed 
to  the  consolidated  company  by  virtue  of 
the  express  provisions  oi  that  act  vesting 
such  company  with  all  the  property,  busi- 
ness, credits,  assets,  and  effects  of  the  con- 
stituent corporations,  without  deed  or  trans- 
fer, and  binding  it  for  all  their  contracts 
and  liabilities. 

[For  other  cases,  see  Corporations,  107-124, 
in  Digest  Sup.  Ct.  1908.] 

Judgment  *  conclnsiyencss  *  matters 

pleaded  or  Inyolved. 

7.  A  decree  dismissing  a  suit  by  a  tele- 
phone company  to  restrain  the  municipality 
from  placing  the  poles  and  wires  of  a  mu- 
nicipal electric  lighting  system  in  such 
close  proximity  to  the  poles  and  wires  of 
the  telephone  company  as  to  interfere  with 
its  current,  in  which  one  of  the  defenses 
was  that  tne  city  had  exceeded  its  charter 
authority  in  assuming  to  grant  the  tele- 
phone franchise,  cannot  be  regarded,  in  an- 
other suit  by  the  same  parties  upon  an  en- 
tirefy  different  cause  oi  action,  as  an  ad- 

/ndication  upon  the  question  ol  the  validity 
Mi  the  telephone  franchise,  when  th«  opm- 


ion,  made  by  the  judgment  a  part  of  the 
record,  shows  that  the  court  dismissed  the 
bill  in  the  prior  suit  because  its  object  had 
failed,  the  city  having  actually  oonstnieted 
its  lines  before  final  decree. 
[For  other  cases,  see  Judgment,  III.  J,  2,  In 
Digest  Sup.  Ct.  1908.] 

[No.  244.] 

Argued  April  22,  1913.     Decided  June  16, 

1913. 

APPEAL  from  the  Circuit  Court  of  tht 
United  States  for  the  Western  District 
of  Kentucky  to  review  a  decree  enjoining 
the  enforcement  of  a  municipal  ordinanoe 
repealing  a  telephone  franchise.     Affirmed. 

Statement  by  Mr.  Justice  Lnrton: 
This  case  involves  the  nature  and  dura- 
tion of  the  right  of  the  telephone  company 
to  maintain  iti  poles  and  wires  upon  the 
streets  of  the  city  of  Owensboro.  The  or- 
dinance under  which  it,  or  its  predecessors 
in  right,  title,  and  property,  have  main- 
tained a  telephone  system  in  the  city  of 
Owensboro,  was  passed  on  December  4^ 
1889.  Inasmuch  as  it  contains  several  pro- 
visions which  require  consideration,  it  Is 
set  out   in    full  in   the  margin.t 

*The  grantee  under  that  ordinance  at[60 
once  proceeded  to  erect  its  plant  and  to 
place  its  poles  and  wires  upon  the  streets, 

fCouncil  Proceedings  Dec.  4th,  1889. 
Minute  Boole  *'F,"  Page  167. 

The  following  ordinance,  after  being 
twice  read,  was  enacted  by  the  following 
vote,  to  wit.:  Ayes,  Mes.  Borer,  Brother- 
ton,  Vargeson,  Cullon,  Higdon,  Decker, 
Noes,  None.     Viz.: 

Be  it  ordained  by  the  Mayor  and  Com- 
mon Council  of  Owensboro,  Ky.: 

That  the  Cumberland  Telephone  Com- 
pany, its  successors  and  assigns,  is  author- 
ized and  hereby  granted  the  right  to  erect 
and  maintain  upon  the  public  streets  and 
alleys  of  said  city  any  number  of  tele- 
phone poles  of  proper  size,  straight  and 
shaved,  smooth,  set  plumb  and  set  erect, 
and  any  number  of  wires  thereon  with  the 
right  to  connect  such  wires  with  the  build- 
ing when  telephone  stations  are  established, 
provided  that  such  poles  shall  be  located 
and  kept  so  as  not  to  interfere  with  the 
travel  upon  said  streets  or  alleys  or  the 
substantial  use  thereof  by  the  inhabitants 
of  said  city. 

Sec.  2.  That  the  said  Cumberland  Tele- 
phone Company  shall  erect  only  one  line  of 
poles  on  a  street,  except  for  the  length  of 
one  block  upon  the  street  upon  which  the 
exchange  building  may  be  located,  and 
where  the  wires  of  said  company  enter  such 
exchange  building  the  said  company  shall 
have  the  right  to  erect  and  maintain  Its 
poles  on  both  sides  of  such  street,  and  Um 
^  Wii«s\  ^vc^  ot  said  telephone  company  thaXL 
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and  it  and  its  successors  and  assigns  have 
ever  since  maintained  and  operated  a  tele- 
61]phone  system.  The  city  *has  used  the 
company's  poles  for  the  maintenance  of  its 
fire  alarm  service,  and  has  had  the  benefit 
of  a  free  public  telephone  service  for  munic- 
ipal purposes. 

In  January,  1009,  the  city  council  passed 
an  ordinance  requiring  the  telephone  com- 
pany to  remove  from  its  streets  and  alleys 
all  of  the  poles  and  wires  "within  a  rea- 
sonable time  after  the  passage  of  the  or- 
dinance/' and,  upon  failure  to  so  remove, 
the  mayor  was  directed  to  have  them  re- 
moved. This  was,  however,  subject  to  a 
provision  "that  said  company  shall  have 
the  right  to  purchase  from  the  said  city  a 
franchise  authorizing  it  to  maintain  said 
poles  and  wires  and  use  same  as  provided 
under  the  laws  of  the  state,  upon  proper 
conditions,  to  be  prescribed  by  an  ordi- 
nance, to  be  passed  upon  request  of  said 
company  to  the  common  council  of  said 
city." 

This  bill  was  filed  for  the  purpose  of  en- 
joining the  enforcement  of  this  ordinance, 
the  contention  being  that  it  was  an  im- 
pairment of  the  company's  contractual 
property  rights  in  the  streets,  and,  as  such, 
in  contravention  of  the  contract  and  due- 
process  clauses  of  the  Constitution  of  the 
United  States.  Upon  a  final  hearing  the 
court  below  sustained  the  bill,  and  perma- 
nently enjoined  the  enforcement  of  the  re- 
pealing ordinance. 


Messrs.  R.  8.  Todd  and  George  W. 
Jolly  argued  the  cause  and  filed  a  brief 
for  appellant: 

A  grant  by  a  municipality  to  a  telephone 
company  of  a  right  to  occupy  the  streett, 
alleys,  etc.,  of  the  city,  for  putting  up  poles 
and  wires  and  conducting  a  telephone  busi- 
ness, made  under  a  power  to  "regulate  the 
streets,  alleys,  and  sidewalks,  and  all  re- 
pairs thereof,"  is  limited  in  its  duration  to 
the  corporate  life  of  the  company,  under 
its  charter  at  the  time  of  the  grant,  where 
no  time  is  fixed  for  its  duration  in  the  or- 
dinance making  the  grant. 

Birmingham  &  P.  M.  Street  R.  Co.  t. 
Birmingham  Street  R.  Co.  79  Ala.  465,  68 
Am.  Rep.  615;  Bois^  City  Artesian  Hot  k 
Cold  Water  Co.  ▼.  Bois6  City,  59  C.  C.  A. 
236,  123  Fed.  232;  Owensboro  v.  Cumber- 
land Teleph.  k  Teleg.  Co.  99  C.  C.  A.  1, 
174  Fed.  752;  Detroit  Citizens'  Street  R.  Co. 
V.  Detroit  R.  Co.  171  U.  S.  48,  43  L.  ed.  67, 
18  Sup.  Ct.  Rep.  732;  Logansport  R.  Go.  t. 
Logansport,  114  Fed.  688;  Mercantile  Trust 
Co.  V.  Denver,  161  Fed.  771;  Oregon  R.  k 
Nav.  Co.  V.  Oregonian  R.  Co.  130  U.  8.  26, 
32  L.  ed.  842,  9  Sup.  Ct.  Rep.  409;  Rock 
Island  V.  Central  U.  Teleph.  Co.  132  HI. 
App.  248;  Rockwith  ez  reL  Kerns  t.  State 
Road  Bridge  Co.  145  Mich.  455,  108  N.  W. 
785;  Snell  v.  Chicago,  133  Dl.  432,  8  LJLA. 
858,  24  N.  E.  532;  State  ex  rel.  Hines  t. 
Cape  Girardeau  k  J.  Gravel  Road  Co.  207 
Mo.  85,  105  8.  W.  761 ;  State  ex  rel.  Hines  ▼. 
Scott  County   Macadamized  Road  Co.  207 


not  be  less  than  twenty-five  feet  from  the 
ground,  except  where  such  wires  enter  the 
exchange  building  or  telephone  stations. 

Nothing  in  this  ordinance  contained 
•hall  be  construed  as  an  exclusive  right  to 
•aid  company  to  erect  and  maintain  said 
poles  upon  the  streets  and  alleys  of  said 
city,  and  no  obstruction  shall  be  placed  by 
said  company  to  the  erection  and  main- 
tenance of  poles  by  any  other  person  or 
company.  Such  company  shall  enjoy  such 
rights  in  common  with  all  other  persons 
or  companies  to  whom  said  city  may  see 
proper  to  extend  the  same  right. 

Sec.  3.  The  said  telephone  company  shall 
repair  all  streets  and  alleys  it  may  enter 
upon  and  use  for  the  purpose  herein  pro- 
vided, which  by  the  acts  of  said  company 
or  persons  in  its  employ  shall  have  be- 
come injured  or  damaged  or  been  made  un- 
safe. 

All  proper  precautions  and  safeguards 
shall  be  used  to  prevent  such  use  from  be- 
coming either  injurious  or  annoying  to  the 
inhabitants  of  said  city,  and  should  any 
damage  or  injury  result  to  any  person  or 
property  by  reason  of  the  erection  and 
maintenance  of  such  poles,  or  the  failure 
to  keep  the  streets  and  alleys  in  repair  as 
bereiB  required,  and  said  city  shall  be  held 
lis^le  by  reason  thereof,  such  company 
shall  pay  all  damages  and  costs  resulting 
67  Ii.  ed. 


therefrom  to  the  parties  injured,  or  to  the 
city,  if  paid  by  her. 

Sec  4.  The  rights  and  privileges  herein 
granted  to  said  telephone  company  are  upon 
the  terms  and  conditions  following,  vim: 
That  said  company  shall  furnish  free  of 
charge  one  telephone  for  each  engine  or 
hose  house,  now  erected  or  which  may  here- 
after be  erected  by  said  city,  one  for  police 
headquarters,  and  one  for  the  mayor's 
office,  making  at  this  time  only  two  such 
telephones  to  be  furnished  bv  said  company 
for  the  use  of  the  city, — shall  be  kept  in 
good  order  for  constant  use  by  said  com- 
pany. 

Said  company  shall  also  allow  the  city 
the  exclusive  use  of  two  feet  of  one  arm 
on  each  pole  for  its  fire  alarm  telegraph. 
The  fire  alarm  telegraph  poles  of  the  city 
may  be  used  by  said  company  for  its  wires, 
provided  such  wires  be  kept  two  feet  from 
the  said  fire  alarm  telegraph  wires,  and 
such  poles  used  bv  said  telephone  company 
shall  be  replaced  by  it  when  needed. 

Sec  5.  All  poles  of  said  telephone  com- 
pany shall  be  set  close  to  the  inner  side  of 
the  sidewalk  curbing. 

Sec.  6.  This  ordinance  may  be  altered 
or  amended  as  the  necessities  of  the  dty 
may  demand. 

This  ordinance  shall  be  in  force  from, 
and  after  its  pasaag|b. 


8UPBBMB  COURT  OF  TBS  UNITED  8TATS8. 
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Uo.  M,  106  S.  W.  702,  13  Ann.  Cu.  666;  St. 
dkir  Countj  Tump.  Co.  v.  DlinoiB,  06  U.  S. 
63,  24  L.  ed.  651;  Virginia  Canoit  Toll  Rokd 
Co.  T.  People,  22  Colo.  429,  37  L.RA.  711, 46 
PftC  398i  Wykndotte  Eleetrio  Light  ft  F. 
Go.  T.  Wyandotte,  124  Mleh.  47,  BZ  N.  W. 
B8I. 

Under  the  proTUione  of  the  Ht  of  th« 
legUUtim  of  the  (tate  of  Eentuekj  ereat- 
ing  a  new  charter  for  the  eitj  of  Owens- 
boro,  in  1882,  and  in  force  when  the  grant 
Id  question  wa*  made,  the  power  of  amend- 
meot  and  repeal  was  given  and  reserved  to 
the  city;  and  the  grant  to  the  appellee  waa 
aceeuarily  made  subject  to  tliis  power. 

Des  Moinea  Qae  Co.  v.  Des  Uoiaea,  44 
Iowa,  60S,  24  Am,  Rep.  756;  Greenwood  v. 
Union  Freight  R.  Co.  106  U.  8.  13,  26  L.  ed. 
8S1;  Griffin  t.  Kentucky  Ina.  Co.  3  Bush, 
602,  06  Am.  Dec  260;  Hager  v.  Walker, 
128  Ky.  1,  15  LJKJL(NA)  lOG,  120  Am.  St. 
Rep.  238,  107  8.  W.  264;  Hopkins  v.  Swan- 
sea, 4  Meea.  &.  W.  621;  LouiEville  City  B. 
Co.  T.  Louisville,  8  Bush,  420;  Presbyterian 
Church  V.  New  York,  6  Cow.  638;  Southern 
Bell  Teleph.  &  Teleg.  Co.  v.  Richmond,  08 
Fed.  672;  Vanderbilt  v.  Adams,  7  Cow.  340; 
Cooley,  Const.  Lim.  106,  6th  ed.  240,  241; 
DilL  UuQ.  Corp.  S5  245-6T3;  28  Cyc  1142, 
and  catea  cited  in  note  67. 

In  the  alwence  of  express  legislative  au- 
thorization a  municipality  cannot  make  a 
perpetual  grant  of  the  use  of  the  itreets 
and  thoroughfares  of  the  city. 

Birmingham  &  P.  M.  Street  R.  Co.  v. 
Birmingham  Street  R.  Co.  70  Ala.  466,  68_ 

Am.  Rep.  616;   Detroit  Citizens'  Street  R._  .       ...    .,  „,  .,    „. 

Co.  V.  MM  E.  Co.  171  U.  S.  48,  43  L.  ri."  """'"f'  J!''^,  ""^t,  '=''"".~,  "'  """ 
87,  18  Sop.  Ct.  Hop.  732,  LoB-o-port  R.  Co..  "J  ""'  <='"f'^'  "•"  *  '""'  '"  '■" 
T.  LogODoport,  114  Fed.  888.  -^^l!T\       ... 

Kibllo  imU  .loold  b.  ooo.l™rt  lil»„l.'^  P'  >»;  ••  "  JoJi""!  m  .oolhT  ..i™ 
1,  io  t.™  ol  a.  puWlo,  .od  „ri,i|,-b.tw«n  Ih.  ..«.  port,...  but  upon  .d,r_ 
_■     i  Ik    ~_   •  jrti.:..J.....~.  i,„  i™      ferent  claim  or  demand,  is  limited  lo  thai 

;Sn    "^^       ''       '     i*^'""  ™  «t""y  «««!***<'  "«»  '^''*'- 

Charles  River   Bridge   v.   Warren  Bridge,- ""l"^-.   .     ^     ,.       ™      .     ,  „ 
11    Pet.   420,   0   L.   ei   773;   Greenwood   v.    ,  J"fr,^^  «T  S'',«'*^^J<^'C 
Union  Freight  R.  Co.  106  U.  S.  13,  26  L.  ed.-^l*  ".  S.  257,  S4  U  ed.  184,  30  Sup.  Ct.  fap. 
961;  Knoxville  Water  Co.  v.  Knoxvillc,  20o"'°'  ,.  .,..-,,  , 

U.  S.  33.  60  L.  ed.  860,  Zfl  Sup.  Ct.  Rep.    ,    The  party  setting  up  the  judieial  eatoppel 
224;  Mintum  v.  Larue,  23  How.  436,  16  L-J,°J 
ed.    674;    Northwestern    Fertilizing    Co, 
Hyde  Park,  07  U.  S.  660,  660,  24  L.  ed.  103 
103B;   Oregon  R.  i.  Nav.   Co.  v.  Oregoni 
R.  Co.  130  U.  S.  !" 


Bigelow,  Estoppel,  72,  73,  152;  Blad. 
Judgm.  is  720,  731;  Case  v.  Beaurcganl 
(Caae  v.  New  Orleani  A  C.  R.  Co.)  101  U. 
S.  688,  26  L.  ed.  1004;  Coffey  v.  United 
SUtee,  116  U.  S.  436,  29  L.  ed.  084,  6  Sup. 
Ct.  Rep.  437;  Davis  v.  HcCorkle,  14  Bush, 
764;  Francis  v.  Wood,  81  Ky.  22;  Freeman, 
Judgm.  iS  249,  270;  Hanley  t.  Donoghue, 
116  U.  S.  6,  20  L.  ed.  637,  6  Sup.  Ct.  Rep, 
242;  Hardwicke  v.  Young,  110  Ky.  504,  62 
S.  W.  10;  HendenoD  v.  Henderson,  S  Hare, 
116;  Knoiville  Water  Co.  v.  Knoiville,  ZOO 
U.  S.  33,  60  L.  ed.  360,  26  Sup.  Ct.  Rep. 
224;  Lyon  v.  Perin  ft  G.  Mfg.  Co.  126  U.  S. 
700,  31  L.  ed.  840,  8  Sup.  Ct.  Rep.  1024; 
Martin  v.  Evans,  86  Md.  8,  36  LJt.A.  220, 
60  Am.  St.  Rep.  207,  36  AU.  268;  Rex  v. 
Duchees  of  Kingston,  20  How.  St.  Tr.  356; 
Van  Fleet,  Former  Adjudication,  ||  37,  40; 
Baker  v.  Cummings,  181  U.  S.  117,  124,  125, 
45  L.  ed.  776,  770,  7S0,  21  Sup.  Ct  Rep.  57S; 
Southern  P.  R.  Co.  v.  United  SUtea,  168  U. 
S.  48-60,  42  L.  ed.  376,  977,  18  Sup.  CL 
Rep.  18. 

It  is  the  judgment  or  decree  of  the  court 
that  aettlea  the  mattera  in  eontrovany  end 
conclusively  fixes  the  rights  of  the  parties. 
The  opinion  of  the  judge  or  chancellor,  pv- 
ing  his  reasons  therefor,  !■  no  part  of  the 
judgment  itself, 

Dursnt  v.  Essex  Co.  7  Wall.  107,  110,  IB 
L.  ed.  164,  156;  Case  v.  Beauregard  (Cose  v. 
New  Orleans  ft  C  R  Co.)  101  U.  S.  602,  25 
L.  ed,  1005;  Freeman,  Judgm.  B  240,  and 
cases  cited. 

Mr.  William  If,  Ornnbory  argued  the 


t   must  affirm  at  i  VI 
|Bhow  that  the  particular  point  was  adjudi- 
-cated  and  concluded  in  the  former  suit, 
i^    .    vre  uumii        DeSolIar  V.  Hanscome,  168  U.  S.  216,  39 
1*32  Led.  842"'*843*0    ^-  =^-  ^58,  15  Sup.  Ct.  Rep.  816;  Washing- 


Sup.  Ct  Rep.  409;  Thomas  v.  West  Jerseyiton.  A-  *  G-  Steam  Packet  Co.  v.  Sickles, 
R.  Co.  10)  U.  S.  II,  26  L.  ed.  050;  St  Qair  24  How.  333,  16  L.  ed.  660;  Washington,  A 
County  Tump.  Co.  »,  IlUnols,  06  U.  S.  63,  A  G.  Steam  Packet  Co,  v.  Sickles,  6  WalL 
24  L.  ed.  661.  Isso,  18  L.  ed.  560;  United  States  v.  Green, 

Where  there  baa  been  a  previous  litiga-  185  U.  S.  266,  46  L.  ed.  898,  22  Sap.  Ct  Rep. 
tion  between  the  same  parties  relative  to  640;  Vicksburg  v.  TIcksburg  Waterworkk 
the  same  cause  of  action,  the  judgment  or|Co.  206  U.  8.  406,  Bl  L.  ed,  1156,  27  Sup.  CU 
the  court  therein  places  the  matter  at  rest    Rep,  762. 

forever  between  the  parties  thereto  and  Under  tbe  Kentucky  statutes,  while  tha 
their  privieM,  'separata  existence  of  the  eonatitnent  cor- 

ijfj  «••  V.  S. 


1918.  0WEN8B0B0  t.  CUMBERLAND  TELEPH.  k  TSLBGL    OO.  €4-48 

poratiooB  ceasei,  tbe  consolidatod  corpora-  gated  power  to  the  eitj.    The  grantee  waa 

tion  becomes  at  once,  without  deed  or  trans-  clothed  with  the  franchise  to  be  a  eorpora- 

fer,  the  owner  of  all  of  the  property  of  the  tion  and  to  oonduet  a  publie  bnsineia,  whidli 

constituent     corporations;     and     therefore  required   the   use  of   the   streets,   that   it 

whatever  rights  either  of  the  constituent  might  have  access  to  the  pec^le  it  was  to 

^mpatoies  possess  becomes  at  once  the  prop-  serve.    Its  charges  were  subjeet  to  regnla- 

srij  of  the  consolidated  corporation.  tion  by  law,  and  it  was  subjeet  to  all  ol 

Louisville  v.  Cumberland  Teleph  k  Teleg.  i]^^  police  power  of  the  city. 
Co.  224  U.  8.  661,  66  L.  ed.  939,  32  Sup.  Ct       xhat  an  ordinance  granting  the  right  to 

^^i  ^^^V     u  ^    XI.  X  ,      XV  Pl«»  *nd  maintain  upon  the  streets  of  a 

^  f  V^lJ^   *^*  ^""^  ^  °^  •  ^^  "ty  poles  and  wires  of  sueh  a  company  U 

grant  of  1889.  xv  x-         m  -a_    «  u*  v      i 

Owensboro  v.  Cumberland  Tekpn.  k  Teleg.  ,^*  «^^*»«  ^'  V^'H^  '?m*  ^iT 

Co.  96  C.  C.  A.  1,  174   Fed.   739;    Ameri-  too  many  times  decided  by  this  court  to 

^an  Car  &  Foundry  Co.  v.  Johnson  County,  »«^  '^''^  ^*°^»  "^^"^"l^  ^^?!  *^ 

147  Ky.  71,  143  S.  W.  773;  Jackson-Hazard  ^^^  <»^-     ^t«>i*  ^'  ^>^*~^*   Cltlaeiis' 

Teleph.  Co.  v.  HoUiday,  143  Ky.  160,  136  S.  Street  R.  Go.  184  U.  8.  368,  396,  46  L.  ed. 

W.  135.  692,  610,  22  8up.  Ct  Eep.  410;  Looisvills 

This  grant  was  to  run  to  the  telephone  ▼.  Cumberland  Teleph.  k  Teleg.  Co.  224  U. 

company,  "its  successors  and  assigns,"  in  S.  649,  661,  66  L.  ed.  934,  939,  82  8np.  Ct 

nerpetuity.  Hep.    672;    Bois4    Artesian    Hot    k   Cold 

Detroit  v.  Detroit  Citizens'  Street  R.  Co.  Water    Co.    v.    Bois6    Ci^,    opinion    Just 

84  U.  S.  396.  46  L.  ed.  610,  22  Sup.  Ct.  Rep.  handed  down.    [230  U.  8.  84,  post,  1400,  88 

410;    Louisville  v.   Cumberland  Teleph.   k  8up.  Ct  Rep.  997.]    As  a  property  right  it 

Teleg.  Co.  224  U.  S.  649,  56  L.  ed.  934,  82  was     assignable,    taxable,    and    alienabla. 

.Sup.  a.  Rep.  572;  Walla  Walla  v.  Walla  Generally  it  is  an  asset  of  great  value  to 

Walla  Water  Co.  172  U.  S.  9,  43  L.  ed.  346,  such    utility   companies^   and    a   prineipal 

19  Sup.  Ct.  Rep.  77;  People  v.  O'Brien,  111  basis  for  eredit 

K.  T.  1,  2  LJtJ^.  255,  7  Am.  St  Rep.  684,  2.  The  grant  by  ordinance  to  aa  incor- 
18  N.  E.  692;  Detroit  Citizens'  Street  R  Co.  porated  telephone  company,  its  sueceison 
V.  Detroit,  26  L.RJL  667,  12  C.  C.  A.  366,  and  assigns,  of  the  right  to  occupy  the 
22  U.  S.  App.  570,  64  Fed.  628;  Southamp-  streets  and  alleys  of  a  eity  with  its  poles 
ton  V.  Jessup,  162  N.  Y.  122,  56  N.  E.  538;  and  wires  for  tiie  necessary  eonduet  of  a 
Areata  v.  Areata  k  M.  River  R.  Co.  92  Cal.  public  telephone  business,  is  a  grant  of  a 
630,  28  Pac  676;  People  ez  rel.  Pontiac  v.  property  right  in  perpetuity,  unless  limited 
Central  U.  Teleph.  Co.  192  DI.  307,  85  Am.  in  duration  by  the  grant  itself,  or  aa  a  con- 
st. Rep.  338,  61  N.  E.  428;  State,  Hudson  sequence  of  some  limitation  imposed  by  the 
Teleph.  Co.,  Prosecutor,  v.  Jersey  City,  49  general  law  of  the  state,  or  by  the  eor- 
N.  J.  L.  304,  60  Am.  Rep.  619,  8  Atl.  123;  porate  powers  of  the  city  making  the  grant 
People  ex  rel.  Woodhaven  Gaslight  Co.  v.  Detroit  v.  Detroit  atizens*  Street  R.  Co. 
Deehan,  153  N.  Y.  528,  47  N.  E.  787.  134  u.  8.  368,  396,  46  L.  ed  692,  610,  22 

Sup.  Ct  Rep.  410;  Louisville  v.  Cumber- 

Mr.   Justice   Lurton,   after   making   the  i^^  Teleph.  k  Teleg.  Co.  224  U.  B.  649, 

forgoing  statement,  delivered  the  opinion  g^j^  5^  j^  ^    ^^    gjg^  32  g^^    ^t  Rep. 

of  the  court :  ,      ^   u     ♦u  672;  People  v.  O'Brien,  111  N.  Y.  1,  42,  2 

1.  That  the   right  conferred   by   the  or-  ^.j^^    g*'     ^  ^    g^  j^   ^    13  jj    j. 

dinance  involved  is  something  more  thana  ^^^    p      ,^  ^  ^  Woodhaven  Gaslight  Co. 

mere  license  is  plam.     A  license  hss  been  ^    ^^^    ^3  j^    y.  628,  47  N.  E.  787; 

generally  defined  ss  a  mere  personal  priv-  ^^.,^  ^  Louisville  k  N.  -R.  Co.  84  Ala.[66 
liege  to  do  acts  upon  the  land  of  the  It-  ^  ^   ^  ^     ^   ^  ^  ^^    ^^^ 

'""IT"^'  ?\t  ^•°?P«^»'7^<^^Vtr     '  ^f  ^^'"''  V.  Areata  k  M.  River  R.  Co.  92  Cal.  639. 

cable  at  the  will  of  the  latter  unless,  ac-  gg   p^^    ^^^     g^^^  ^^^^   Teleph.  Oo. 

cording  to  some  authorities    in  the  mes^-  p,^^^tor.  v.  Jersey  City.  49  N.  J.  L.  308, 

time    expenditures    contemplated    by    the  ^    .        -/       ^- g    g    .  .^    - gg     j^j.    •- 

Co.  V.  New  York  A  G.  L.  R.  Co.  134  N.  Y.  ^-  Fremont  72  Neb.  26   29.  99  N.  W.  811; 

435,  440,   31   N.  E.   874;    Southampton  v.  PUttsmouth   v.    Nebraska   Teleph.    Co.    80 

Jessup,  162  N.  Y.  122,  126,  56  N.  E.  538.  Neb.   460,   466.    14   L.R.A.(N.8.)    664,   127 

That  the  grant  in  the  present  case  was  Am.  St  Rep.  779,  114  N.  W.  688.    If  there 

not  a  mere  license  is  evident  from  the  fact  he  authority  to  make  the  grant,  and  it  eon- 

that  it  was  upon  its  face  neither  personal  tains  no  limitation  or  qualifieation  as  to 

nor  for  a  temporary  purpose.     The  right  duration,  the  plainest  principles  of  justios 

conferred  came  from  the  state  through  dele-  and  right  demand  that  it  shall  ns^  ^^_^^ 
57  li.  ed. 
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down,  is  the  absence  of  some  eontrolling 
principle  of  public  policy.  This  conchi- 
tion  finds  support  from  a  consideration  of 
the  public  and  permanent  character  of  the 
business  such  companies  conduct,  and  the 
large  investment  which  is  generally  con- 
templated. If  the  grant  be  accepted  and 
the  contemplated  expenditure  made,  the 
right  cannot  be  destroyed  by  legislative  en- 
actment, or  city  ordinance  based  upon  legis- 
lative power,  without  violating  the  prohi- 
bitions placed  in  the  Constitution  for  the 
protection  of  property  rights.  To  quote 
from  a  most  weighty  writer  upon  munici- 
pal corporations,  in  approving  of  the  deci- 
sion in  People  t.  O'Brien,  111  N.  T.  1,  42, 
2  L.RJL  256,  7  Am.  St.  Rep.  684,  18  N.  E. 
692, — a  decision  accepted  and  approved  by 
this  court  in  Detroit  t.  Detroit  Citizens' 
Street  R.  Co.  184  U.  S.  368,  396,  46  L.  ed. 
692,  610,  22  Sup.  Ct.  Rep.  410— "The  grant 
to  the  railway  company  may  or  may  not 
have  been  improvident  on  the  part  of  the 
municipality,  but  having  been  made,  and 
the  rights  of  innocent  investors  and  of  third 
parties  as  creditors  and  otherwise  having 
intervened,  it  would  have  been  a  denial  of 
justice  to  have  refused  to  give  effect  to  the 
fraaehise  according  to  its  tenor  and  import, 
when  fairly  construed,  particularly  when 
the  construction  adopted  by  the  court  was 
in  aeoord  with  the  general  understanding. 
In  the  absence  of  language  expressly  limit- 
ing the  estate  or  right  of  the  company,  we 
think  the  court  correctly  held,  under  the 
l^slation  and  facts,  that  the  right  created 
by  the  grant  of  the  franchisee  was  perpet- 
ual, and  not  for  a  limited  term  only." 
DiU  Mun.  Corp.  6th  ed.  {  1266. 
67]  *3.  There  seems  to  have  been  no  gen- 
eral law  in  Kentucky  under  which  a  tele- 
phone company  could  acquire  the  necessary 
street  easement;  nor,  until  the  enactment  of 
I  4679b  of  the  Kentucky  Statutes,  was 
there  any  provision  in  the  general  law  in 
regard  to  the  acquisition  of  such  rights  in 
or  upon  the  public  roads  outside  of  munici- 
pal corporations.  In  both  cases  the  right 
to  place  and  maintain  poles  and  wires  upon 
either  streets  or  roads  was  dependent  in 
the  one  case  upon  the  municipal  power  of 
control  over  its  streets,  and  in  the  other 
upon  the  power  of  the  county  fiscal  courts 
by  virtue  of  their  control  over  county 
roads. 

The  original  source  of  power  over  both 
streets  and  highways  is  the  state.  But 
this  power  of  control  is  generally  delegated 
in  some  form  to  the  municipalities  and 
county  authorities  of  the  state.  Thus,  the 
county  fiscal  courts,  by  §  4306,  Kentuclcy 
Statutes,  are  given  "general  charge  and  su- 
pervision of  the  public  roads,"  etc.     Con- 

pemlng  the  power  resulting  from  the  grant 
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by  the  state  to  control  streets  or  publit 
highways,  the  Kentucky  court,  in  Amer- 
ican Car  &  Foundry  Co.  v.  Johnson  County, 
147  Ky.  69,  71,  143  S.  W.  773,  said:  "The 
right  to  grant  a  franchise  presupposes  and 
is  based  upon  the  right  of  the  authority 
granting  the  franchise  to  control  the  prop- 
erty over  which  the  franchise  is  granted  or 
which  is  affected  by  it.  For  example,  the 
fiscal  court  could  grant  a  franchise  au- 
thorizing the  erection  of  poles  along  the 
highways  of  the  county,  as  the  fiscal  court 
has  control  of  the  highways.  And  so  mu- 
nicipal corporations  may  grant  franchises 
to  use  the  streets  and  public  ways  of  a 
city."  Again,  in  Jackson-Hazard  Teleph. 
Co.  V.  Holliday,  143  Ky.  160,  136  S.  W.  135. 
the  court  said:  "That  the  fiscal  court,  hav- 
ing, as  it  did  under  §  4306  of  the  Ken 
tucky  Statutes,  the  control  and  supervision 
of  the  public  roads  of  the  county,  had  au- 
thority before  the  enactment  of  §  4679b 
of  the  Kentucky  Statutes,  to  grant  the  com- 
pany the  right  to  erect  its  poles  along  this 
road,  in  the  absence  of  a  statute  expressly 
giving  the  court  such  authority,  is  we 
*  think  settled  by  the  case  of  Cumber- [6  8 
land  Teleph.  &  Teleg.  Co.  v.  Avritt,  120  Ky 
34,"  85  S.  W.  204,  8  Ann.  Cks.  955.  S^. 
4679b,  referred  to,  gives  to  telephone  com- 
panies the  right  to  place  their  poles  along 
such  roads,  subject  to  regulation  by  the  fis- 
cal courts,  but  it  does  not  deal  with  the 
streets  of  municipal  corporations.  The  right 
of  such  companies  to  occupy  the  streets  of 
villages  and  cities  was,  therefore,  dependenr 
upon  the  charter  powers,  express  or  im 
plied,  under  which  they  were  organized. 

Owensboro  was  granted  a  special  cl.<.:rter 
in  1882,  bv  which,  among  other  things,  it 
is  given  power  "to  regulate  the  streets, 
alleys,  and  sidewalks,  and  all  improveroentn 
and  repairs  thereof."  If  the  county  fiscal 
courts  had  power  to  grant  to  such  com- 
panies a  franchise  to  place  their  poles  and 
wires  along  the  public  roads  of  a  county 
under  the  statute  giving  them  "general 
charge"  and  right  to  "supervise"  such 
roads,  it  logically  follows,  as  stated  in 
American  Car  &  Foundry  Co.  v.  Johnson 
County,  supra,  that  the  city  of  Owensboro, 
under  the  power  "to  regulate"  its  streets 
and  alleys,  had  ample  authority  to  grant 
a  franchise  to  the  telephone  company  to 
place  and  maintain  its  poles  and  wires  upon 
the  streets. 

The  character  of  the  business  of  such 
companies  was  well  known.  Access  with 
their  lines  to  the  houses  of  their  customers 
in  the  city  absolutely  required  the  right  to 
use  the  public  streets,  either  longitudinally 
or  to  cross  them.  By  such  an  exertion  ol 
its  power  to  control  and  regulate  the  use 
of  the  streets  it  did  not  authorize  a  new 
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publie  use.  Sach  a  uie  was  a  legitimate 
street  use,  and  did  not  impose  upon  the 
owner  of  the  fee  in  the  street  an  additional 
burden.  Cumberland  Teleph.  &  Teleg.  Ca 
V.  Ayritt,  supra.  Neither  was  the  city 
thereby  stripped  of  its  police  power  otw 
the  streets.  Louisville  City  R.  Ca  t. 
Louisville,  8  Bush,  420.  Nor  did  it  under- 
take to  grant  an  exclusive  right.  Express 
power  to  grant  an  exclusive  street  fran- 
69]chise  has  generally  *been  held  essential. 
Dill.  Mun.  Corp.  6th  ed.  §§  1216,  1218,  1234. 
The  grant  in  this  case  was  not  exelusive, 
and  we  are  not  called  upon  to  deal  with 
that  question,  since  the  ordinance  here  in- 
volved expressly  reserves  the  right  to  make 
similar  grants  to  other  companies. 

The  great  power  of  Congress  over  inter- 
state conunerce  is  wrapped  up  in  the  power 
to  "regulate"  such  commerce.  The  author- 
ity of  the  city  of  St.  Louis  to  compel  the 
Western  Union  Telegraph  Company  to  pay 
a  rental  for  the  maintenance  of  its  poles  and 
wires  upon  the  streets  of  the  city  grew  out 
of  a  charter  power  to  "regulate"  its  streets 
and  alleys.  In  this  case  (149  U.  8.  466, 
460,  37  L.  ed.  810,  813,  13  Sup.  Ct  Eep. 
090)  the  court  said: 

"The  word  'regulate*  is  one  of  broad  im- 
port. It  is  the  word  used  in  the  Federal 
Constitution  to  define  the  power  of  Con- 
gress over  foreign  and  interstate  commerce, 
and  he  who  reads  the  many  opinions  of  this 
court  will  perceive  how  broad  and  compre- 
hensive it  has  been  held  to  be.  If  the  city 
gives  a  right  to  the  use  of  the  streets  or 
public  grounds,  as  it  did  by  ordinance  No. 
11,604,  it  simply  regulates  the  use  when  it 
prescribes  the  terms  and  conditions  upon 
which  they  shall  be  used." 

In  Owensboro  v.  Cumberland  Teleph.  k 
Teleg.  Co.  00  C.  C.  A.  1,  174  Fed.  730,  a 
case  involving  the  regulation  of  the  rates 
and  charges  of  the  present  appellee,  the 
power  of  the  city  of  Owensboro  under  its 
charter  power  to  "regulate"  was  held  by  the 
circuit  court  of  appeals  of  the  sixth  circuit 
to  amply  justify  the  grant  here  involved, 
though  its  duration  was  not  involved  or  con- 
sidered. 

That  the  power  to  "regulate"  embraces 
power  to  grant  to  such  companies  the  right 
to  place  and  maintain  their  poles  upon  the 
streets  has  been  generally  held.  Pikea  Peak 
Power  Co.  v.  Colorado  Springs,  44  C.  C.  A. 
333,  105  Fed.  1,  C.  C.  A.  8th  Circuit;  De- 
troit Citizen's  R.  Co.  v.  Detroit,  26  L.RJL 
667,  12  C.  C.  A.  365,  22  U.  S.  App.  670,  64 
Fed.  628,  636,  C.  C.  A.  6th  Circuit  In  the 
70]latter  case  St  was  held  that  a  charter 
power  to  "open,  close,  and  widen  streets, 
and  to  prescribe,  control,  and  regulate  the 
manner  in  which  the  highways,  streets,  and 
avenues  shall  be  used  and  enjoyad,"  was  a 
57  Ti.  9d. 


power  broad  enough  to  permit  tiie  dty  to 
consent  to  the  use  of  its  streets  for  such 
purposes  by  any  company  having  the  requi- 
site franchise  of  a  street  railway  company. 
To  the  same  effect  see  Dill.  Mun.  Corp. 
2d  ed.  §  575;  Atchison  Street  B.  Co.  v. 
Missouri,  P.  B.  Co.  31  Kan.  661,  8  Pac. 
284;  Southern  Bell  Teleph.  &  Teleg.  Co.  v. 
Mobile,  162  Fed.  523,  526;  State  ex  rel. 
i5t.  Louis  Underground  Service  Co.  v.  Mur- 
phy, 134  Mo.  562,  34  L.BJ^.  360,  56  Am. 
St.  Bep.  516,  31  S.  W.  784,  84  S.  W.  51, 
35  b.  W.  1132;  Brown  v.  Duplessis,  14  La. 
Ann.  854;  Chicago,  B.  k  Q.  B.  Co.  t. 
Quincy,  136  III  480,  27  N.  E.  232;  New 
Castle  V.  Lake  Erie  ft  W.  B.  Co.  155  Ind. 
18,  67  N.  E.  516. 

4.  It  is  next  insisted  that  the  grant  is 
limited  to  the  life  of  the  corporation  that 
accepted  it.  The  assumption  that  this  life 
was  limited  to  twenty-five  years  from  the 
date  of  the  organization  of  the  grantee  cor- 
poration is  erroneoua  The  articles  of 
agreement  did  provide  that  the  company 
should  terminate  in  twenty-five  years,  but 
as  this  was  an  agreement  of  the  stockhold- 
ers inter  sese,  it  was  competent  for  them, 
if  the  general  incorporating  act  under  whieh 
the  company  was  organized  permitted,  to 
extend  its  life.  This  is  precisely  what  the 
Kentuclcy  act  under  which  the  company 
was  organized  permitted.  Thus  it  provided 
that  corporations  organized  for  any  work 
of  internal  improvement  could  be  formed  to 
endure  for  fifty  years,  and  those  formed  for 
other  purposes,  for  twenty-five  years.  Gen. 
Stat.  (Ky.)  1883,  chap.  56,  |  7.  But  tho 
same  act  provided  that  in  either  case  the 
term  might  be  extended  by  action  of  three 
fourths  of  the  stockholders.  Thus,  if  it  be 
assumed  that  the  grant  was  limited  to  thi» 
life  of  the  grantee,  that  life  was  capable  of 
extension  at  the  will  of  the  stockholders, 
and  an  extension  did  occur  as  contemplated. 
But  this  ordinance  was  to  the  Cumberland 
Telephone  Company  and  its  assigns.  It 
vested  a  ^property  right,  capable  of [71 
passing  to  an  assignee,  and  did  in  fact  pass 
to  the  present  consolidated  company,  whose 
life,  by  express  action  of  its  entire  body  of 
stockholders,  is  for  200  years.  That  a  corpo- 
ration is  capable  of  taking  a  grant  of  street 
rights  of  longer  duration  than  its  own  cor* 
porate  existence  is  the  settled  law  of  this 
court.  Detroit  v.  Detroit  Citizens'  Street 
B.  Co.  184  U.  S.  368,  305,  46  L.  ed.  502,  610, 
22  Sup.  Ct  Bep.  410;  Louisville  v.  Cumber- 
land Teleph.  k  Teleg.  Co.  224  U.  S.  640, 
661,  56  L.  ed.  034,  030,  32  Sup.  Ct  Bep. 
572. 

The  case  of  St.  Clair  County  Tump.  Oo^ 
V.  Illinois,  06  U.  S.  63,  24  L.  ed.  651,  hat 
been  cited  and  relied  upon  as  deciding  thai 
a  grant  to  a  corporation  ia  IusuAmI  Va.  ^ckew 
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tion  to  the  life  of  the  grantee.  If  the  eaae 
ii  to  be  regarded  as  holding  the  wide  doc- 
trine for  which  it  has  been  cited,  it  is  in 
conflict  with  the  cases  cited  above.  But  it 
does  not  go  so  far  as  claimed.  The  grant 
there  involved  was  of  the  right  to  extend  an 
eodsting  turnpike  over  a  certain  dike  and 
county  bridge,  and  to  maintain  to  tollgate 
upon  the  extension.  The  company  to  which 
this  additional  right  was  given  had  been  in- 
corporated for  a  term  of  twenty-five  years. 
The  grant  was  to  the  particular  company  by 
name,  and  was  not  to  its  assigns  or  suc- 
cessors. This  court  likened  such  a  grant  to 
a  grant  at  common  law  to  a  natural  person 
without  words  of  restriction,  which,  said  the 
court,  "creates  only  an  estate  for  the  life  of 
the  grantee;  for  he  can  bold  the  property 
no  longer  than  he  himself  exists."  The 
grant  here  involved  was  to  the  corporate 
grantee,  its  assigns  and  successors,  and 
falls  under  the  principle  of  the  cases  cited 
above. 

6.  It  is  next  said  that  the  power  to  grant, 
found  in  the  city  charter,  is  coupled  with 
the  power  to  amend  or  repeaL  The  10th  sec- 
tion of  the  city  charter  provides  that  "the 
oonunon  council  shall  have  control  of  the 
finances  and  all  property,  real  and  per- 
sonal, belonging  to  the  city,  and  shall  have 
full  power  to  make,  publish,  and  repeal 
all  ordinances  for  the  following  purposes," 
Then  follow  fifty-seven  subsections  relating 
7f  ]to  the  legislative  power  *of  the  council. 
The  27th  section  gives  the  council  the  pow- 
tr  ''to  regulate  the  streets,  alleys,  and  side- 
walks, and  all  repairs  thereof." 

The  power  to  be  a  corporation  and  to  con- 
duct a  telephone  business  did  not  come  from 
the  city,  nor  could  it.  The  only  thing  which 
the  ordinance  pretends  to  do  is  to  grant  an 
easement  in  the  streets,  which,  as  we  have 
already  shown,  was  an  unlimited  right  to 
place  and  maintain  poles  and  wires  upon 
the  streets,  subject,  however,  to  the  police 
power  of  the  city.  This  repealing  ordinance, 
though  it  purports  to  be  an  exercise  of  the 
police  power  in  the  "whereas"  clause,  pro- 
ceeds immediately  to  contradict  the  asser- 
tion that  the  poles  and  wires  are  a  "nui- 
sance" by  the  proviso  giving  the  company 
an  opportunity  to  purchase  the  right  to  con- 
tinue the  use  of  the  streets  under  condi- 
tions "to  be  prescribed  by  ordinance,"  upon 
request  of  said  company.  It  is  a  plain  at- 
tempt to  destroy  the  vested  property  right 
under  which  a  great  plant  had  been  installed 
and  operated  for  more  than  twenty-five 
years.  When  that  grant  was  accepted  and 
acted  upon  by  the  grantee  it  became  a  con- 
tract between  the  city  and  the  telephone 
company,  which  could  not  be  revoked  or  re- 
peided,  unless  the  power  to  repeal  was  clear- 
7f  MDd  niunif  takabl^  4. 
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The  6th  section  of  the  granting  ordinance 
provides  that  "this  ordinance  may  be  altered 
or  amended  as  the  necessities  of  the  city 
may  demand."  This  is  no  more  than  a 
reservation  of  the  police  control  of  the 
streets,  and  of  the  mode  and  manner  of  plac- 
ing and  maintaining  the  poles  and  wires,  in- 
cident to  the  unabridgeable  police  power  of 
the  city.  See  Grand  Trunk  Western  R.  Co. 
V.  South  Bend,  227  U.  &  644,  ante,  633,  33 
Sup.  Ct.  Rep.  803.  It  does  not  reserve  any 
right  to  revoke  or  repeal  the  ordinance, 
or  to  affect  the  rights  therein  granted.  Nor 
does  the  city  attempt  to  justify  its  action  in 
requiring  the  poles  and  wires  to  be  removed 
from  the  streets  under  that  section,  but 
solely  upon  the  general  *  power  in  the[78 
city  charter  "to  make,  publish,  and  repeal 
ordinances."  This  general  power  to  repeal 
ordinances  obviously  refers  to  ordinances 
which  are  legislative  in  character  and  exer- 
tions of  the  governmental  power  of  the  mu- 
nicipal council, — a  power  in  its  nature  not 
to  be  abridged  by  irrepealable  ordinances. 
Baltimore  v.  Baltimore  Trust  ft  G.  Co.  166 
U.  S.  673,  41  L.  ed.  1160,  17  Sup.  Ct  Rep. 
696;  Grand  Trunk  Western  R.  Co.  v.  South 
Bend,  supra.  The  power  to  repeal,  alter, 
and  amend  such  ordinances  is  one  which  in- 
heres in  the  power  to  legislate,  and  its 
mention  is  pure  surplusage. 

To  construe  this  general  power  of  repeal 
as  a  reservation  of  a  power  to  revoke  or^ 
destroy  contractual  rights  which  have 
vested  under  an  ordinance  which,  upon  its 
face,  makes  no  such  reservation,  would  be 
to  place  every  contract  made  by  the  city  by 
virtue  of  an  ordinance,  legislative  in  form, 
subject  to  the  mercy  of  changeable  city 
councils.  In  the  absence  of  an  exprees  reser- 
vation in  the  contractual  ordinance,  or  an 
express  delegation  of  power  to  revoke  eon- 
tracts  under  such  ordinances,  we  think  no 
such  extraordinary  power  is  to  be  implied. 
Ashland  v.  Wheeler,  88  Wis.  607,  616,  60 
N.  W.  818. 

Much  the  same  question  aroae  in  Stata, 

Hudson  Teleph.  Co.  Prosecutor,  v.  Jersey 

City,  40  N.  J.  L.  303,  60  Am.  Rep.  619,  8 

Atl.  123,  where  the  right  granted  was  held 

to  be  irrevocable  under  a  similar  power. 

Greenwood  v.  Union  Freight  R.  Co.  105  U.  8. 

13,  26  L.  ed.  061,  is  not  in  point    That  ease 

involved  the  repeal  by  the  ICasaaehiisetts 

legislature  of  a  legislative  charter,  under  a 

reserved  power,  by  general  law  of  the  stata 

I  making  "every  act  of  incorporation  (after 

.  a  certain  date )  subject  to  amendment,  altsr- 

I  ation,  or  repeal,  at  the  pleasure  of  the  legis- 


lature." That  was  a  plain,  luunistakalik 
reservation  of  the  right  to  repeal  at  tiM 
pleasure  of  the  state.  This  clause  of  tiM 
charter  in  the  instant  case  reserves  no  Mort 
thiA  tki%  power  to  repeal,  as  well  aa  to 

sat  U.  % 


Mtt. 


OWSKSBOttO  ▼.  COIIBSBLAm)  ttLfi^fi.  4  1SUM.    00. 


7S-7« 


make  and  amend,  ordinances,  but  by  no 
means  operates  to  convey  the  power  to  "re- 
peal" a  grant  of  street  rights  which  had 
74]been  accepted,  and  had  *thereb7  become 
a  contract  under  the  protection  of  the  con- 
tract clause  of  the  Constitution.  That  the 
right  may  be  reserved  to  destroy  a  eon- 
tract  may  be  conceded;  but  when  such  a 
right  is  claimed,  it  must  be  clear  and  ex- 
plicit. The  contention  here  advanced,  if 
conceded,  would  paralyze  the  contractual 
power  of  the  city,  for  if  it  has  application 
to  this  ordinance,  it  would  equally  apply 
to  every  other  contractual  ordinance  which 
the  city  might  enact,  though  the  contract 
had  been  accepted  and  expenditures  made. 

In  Lake  Roland  Elev.  R.  Co.  v,  Baltimore, 
77  Md.  352,  20  L.R.A.  126,  26  Atl.  610,  an 
ordinance  consenting  to  the  laying  of  a 
double  track  over  designated  streets  was 
involved.  This  ordinance  could  not  become 
effective  until  confirmed  by  the  legislature. 
The  confirming  act  contained  these  words: 
^he  said  mayor  and  city  council  to  have 
the  same  power  and  control  hereafter  in 
reference  to  the  enforcement,  amendment,  or 
repeal  of  said  ordinance  as  it  has  or  would 
have  in  respect  to  any  ordinance  passed 
under  its  general  power."  Later  this  or- 
dinance was  in  part  repealed,  and  the  repeal 
was  held  valid  upon  the  ground  that  the 
oontrol  of  the  city  over  its  streets  was  a 
legislative  power,  and  that  the  council  could 
not  consent  to  any  rights  therein  which  were 
not  revocable,  although  the  city  might  be 
liable  for  damages.  The  opinion  does  not 
rest  upon  the  theory  that  any  right  of  re- 
peal was  specially  reserved  in  the  ordinance 
or  by  the  confirmatory  act.  The  validity 
of  the  repeal  was  put  upon  the  right  to  re- 
peal every  ordinance  legislative  in  character. 
The  case  is  out  of  line  with  the  great  weight 
of  authority  in  respect  to  the  irrevocable 
character  of  property  rights  vested  under 
an  ordinance,  when  the  right  to  revoke  is 
not  expressly  reserved. 

In  Baltimore  Trust  &  G.  Co.  v.  Baltimore, 
64  Fed.  163,  Circuit  Judge  Goff  refused  to 
follow  the  case,  holding  that  the  question  of 
contract  or  no  contract  under  such  an  or- 
dinance was  a  Federal  question,  and  that 
the  confirmatory  legislation  reserved  no 
7  6] right  of  repeal,  and  that  *none  existed 
under  the  general  right  to  repeal  ordinances. 
In  the  same  case  (166  U.  S.  678,  41  L.  ed. 
1160,  17  Sup.  Ct.  Rep.  696)  the  decree  of 
Judge  Goff  was  reversed  upon  the  sole  ground 
that  the  requirement  of  the  so-called  repeal- 
ing ordinance  that  the  railway  company 
should  maintain  but  one  track  on  one  of  the 
designated  streets  was  a  legitimate  exercise 
of  the  police  power,  and  not  a  substantial 
change  of  the  contract.  The  oaM  is  so  CK- 
57  li.  ed. 


plained  and  distinguished  in  Grand  Trunk 
Western  R.  Co.  v.  South  Bend,  supra. 

6.  In  June,  1900,  the  Cumberland  Tele- 
phone k  Telegraph  Company  consolidated 
with  the  Ohio  Valley  Telephone  Company, 
likewise  a  Kentucky  corporation,  under  au- 
thority of  the  Kentucky  act  of  April  6, 1898. 
Although  the  separate  existence  of  the  con- 
stituent corporations  was  terminated,  and 
they  became  a  single  corporation,  the  con- 
solidated company  was,  by  express  provision 
of  the  act  referred  to,  "vested  with  all  the 
property,  business,  credits,  assets,  and 
effects  of  the  constituent  corporations,  with- 
out deed  or  transfer,  and  bound  for  all  their 
contracts  and  liabilities.''  Being  property, 
alienable  and  assignable,  the  street  rights  of 
the  constituent  companies  passed  to  the 
consolidated  company.  The  same  question 
arose  and  was  expressly  decided  in  Louis- 
ville V.  Cumberland  Teleph.  &  Teleg.  Co.  224 
U.  S.  649,  661,  66  L.  ed.  934,  939,  32  Sup. 
Ct.  Rep.  672. 

7.  Finally,  it  was  claimed  that  in  a  prior 
litigation  in  a  state  court,  between  the  same 
parties,  the  ordinance  of  1889  had  been  held 
to  be  in  excess  of  the  power  of  the  city  as 
nothing  more  than  a  revocable  license.  The 
suit  r^erred  to  had  been  brought  by  the 
telephone  company  to  restrain  the  city  from 
placing  poles  and  wires  of  an  electric  light 
system,  in  course  of  construction  by  the 
city,  in  such  close  proximity  to  the  poles 
and  wires  of  the  telephone  company  as  to 
interfere  with  its  current.  One  of  the  de- 
fenses was  that  the  city  had  no  power  under 
its  charter  to  make  the  grant  which  it  had 
assumed  to  *make  by  the  ordinance  of [7 6 
1889,  and  that  the  telephone  company  was 
therefore  a  trespasser  upon  the  streets.  Up- 
on a  final  hearing  the  bill  was  dismissed. 
This  decree  was  pleaded  as  an  adjudication 
of  the  question  of  the  validity  of  the  ordi- 
nance under  which  the  telephone  company 
now  claims.  But  the  judgment  makes  the 
opinion  of  the  court  filed  at  the  time  "a 
part  of  the  record."  That  opinion  shows 
that  the  court  dismissed  the  bill  because  its 
object  had  failed,  the  city  having  actually 
constructed  its  lines  before  final  decree.  Li 
reference  to  the  issue  as  to  the  validity  of 
the  telephone  company's  street  rights,  the 
Kentucky  court  said :  "In  passing  upon  the 
question  of  granting  or  refusing  the  injunc- 
tion, I  deem  it  wholly  unnecessary  to  pass 
upon  the  validity  or  invalidity  of  the  ordi- 
nance discussed."  The  litigation,  though 
between  the  same  parties,  is  upon  an  en- 
tirely different  cause  of  action.  The  bar  of 
the  former  judgment  is  therefore  confined 
to  the  questions  which  were  actually  liti- 
gated and  decided  in  the  former  ease,  and  it 
devolved  upon  the  city  to  show  la  vr^^Rsev 


7«-79 


SUPREME  COUBT  OF  THB  UNITED  STATES. 


Oat.  IkBM, 


of  its  plea,  the  cause  of  action  being  differ- 
ent in  the  present  case,  that  the  point  here 
in  issue  was  adjudged  in  the  former  case. 
DeSoUar  t.  Hanscome,  168  U.  S.  216,  39  L. 
ed.  966,  16  Sup.  Ct.  Rep.  816;  Virginia- 
Carolina  Chemical  Co.  v.  Kirven,  216  U.  S. 
262,  64  L.  ed.  179,  30  Sup.  Ct.  Rep.  78. 

We  find  no  error  in  the  decree  of  the  court 
below  and  it  is  therefore  affirmed. 

Mr.  Justice  Day,  dissenting: 

I  am  unable  to  concur  in  the  judgment 
and  opinion  announced  in  this  case.  In  my 
opinion  the  ordinance  of  December  4,  1889, 
granting  to  the  Cumberland  Telephone  & 
Telegraph  Company,  its  successors  and  as- 
77]signs,  the  *right  to  use  the  streets  and 
alleys  of  the  city  of  Owensboro  for  the  pur- 
pose of  erecting  poles  and  stringing  wires 
thereon  to  maintain  a  telephone  system,  did 
not  grant  a  perpetual  franchise,  because  of 
the  limitation  upon  the  authority  of  the 
city  of  Owensboro  to  grant  a  perpetual 
franchise. 

The  case  is  not  controlled  by  the  previous 
cases  in  this  court,  such  as  the  late  case  of 
Louisville  t.  Cumberland  Teleph.  &  Teleg. 
Co.  224  U.  S.  649,  66  L.  ed.  934,  32  Sup.  Ct. 
Rep.  672,  which  had  to  do  with  the  con- 
struction of  a  legislative  grant  to  a  corpora- 
tion having  perpetual  succession,  and  did 
not  involve  the  construction  of  the  charter 
of  a  Kentucky  city,  such  as  is  here  under 
consideration. 

The  power  to  grant  a  perpetual  franchise 
to  telephone  and  similar  companies  desiring 
to  use  the  streets  and  alleys  of  the  city  of 
Owensboro  is  said  to  be  derived  under  §  10 
of  the  charter,  conferring  upon  the  common 
council,  in  its  27th  subsection,  the  right  to 
regulate  streets,  alleys,  and  sidewalks,  and 
all  repairs  thereof,  in  the  city.  Conceding 
that  if  this  power  were  conferred  without 
limitation  it  might  authorize  a  grant  in 
perpetuity  of  the  character  herein  involved, 
the  authority  found  in  the  27th  subsection, 
as  well  as  other  municipal  powers,  are  all 
granted  to  the  common  council  by  the  legis- 
lature of  the  state  upon  the  following  terms, 
preceding  the  grant  of  authority :  "§  10. 
The  common  council  shall  have  control  of 
the  finances  and  all  property,  real  and 
personal,  belonging  to  the  city,  and  shall 
have  full  power  to  make,  publish,  amend, 
and  repeal  all  ordinances  for  the  following 
purposes,  to  wit."  In  other  words  the  au- 
thority granted  to  regulate  the  streets  is 
limited  by  the  express  reservation  that  it 
■hall  be  exercised  subject  to  the  power  of 
the  city  to  amend  and  repeal  any  ordinance 
M  enacted. 

In  Greenwood  ▼.  Union  Freight  R.  Co.  105 
U.  S.  18,  26  L.  ed.  961,  wherein  this  court 
held  that  a  grant  to  a  street  railway  eom- 
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pany  subject  to  the  limitation  of  the  right 
to  amend,  alter,  or  repeal  was  *subject[78 
to  future  legislation  ending  the  right  of  the 
street  railway  company  to  operate  in  the 
streets  of  the  city,  Mr.  Justice  Miller,  who 
delivered  the  opinion  of  the  court,  stated 
the  origin  of  statutory  and  legislative  reser- 
vations of  this  character  enacted  since  the 
decision  of  Dartmouth  College  v.  Woodward, 
4  Wheat.  618,  4  L.  ed.  629,  construing 
corporate  charters  as  contracts  between  the 
public  authorities  and  the  grantees,  beyond 
legislative  control  and  within  the  protec- 
tion of  the  contract  clause  of  the  Federal 
Constitution.  The  learned  justice  said  (p. 
20): 

"It  became  obvious  at  once  that  many  acts 
of  incorporation  which  had  been  passed  as 
laws  of  a  public  character,  partaking  in 
no  general  sense  of  a  bargain  between  the 
states  and  the  corporations  which  they 
created,  but  which  yet  conferred  private 
rights,  were  no  longer  subject  to  amendment, 
alteration,  or  repeal,  except  by  the  consent 
of  the  corporate  body,  and  that  the  general 
control  which  the  legislatures  creating  such 
bodies  had  previously  supposed  they  had 
the  right  to  exercise  no  longer  existed.  It 
was,  no  doubt,  with  a  view  to  suggest  a 
method  by  which  the  state  legislatures 
could  retain  in  a  large  measure  this  im- 
portant power  without  violating  the  pro- 
vision of  the  Federal  Constitution,  that  Mr. 
Justice  Story,  in  his  concurring  opinion 
in  the  Dartmouth  College  case,  suggested 
that  when  the  legislature  was  enacting  a 
charter  for  a  corporation,  a  provision  in 
the  statute  reserving  to  the  legislature  the 
right  to  amend  or  repeal  it  must  be  held 
to  be  a  part  of  the  contract  itself,  and  the 
subsequent  exercise  of  the  right  would  be 
in  accordance  with  the  contract,  and  could 
not,  therefore,  impair  its  obligation." 

In  view  of  that  policy  this  court  held 
that,  whatever  rights  remained  to  its  other 
property,  the  authority  to  run  cars  upon 
the  streets  of  the  city  of  Boston,  being  sub- 
ject to  the  reservation,  terminated  upon 
the  repeal  of  the  ordinance. 

If  there  is  such  right  to  repeal,  the  au- 
thorities are  conclusive  *that  it  may  be[79 
exercised  so  as  to  terminate  the  rights  of 
the  company  to  further  use  the  streets.  In 
a  recent  case  (Calder  v.  Michigan,  218  U.  S. 
691,  64  L.  ed.  1163,  31  Sup.  Ct  Rep.  122), 
this  court  approved  and  reaffirmed  this 
principle.  In  that  case  the  Grand  Rapids 
Hydraulic  Company  had  been  incorporated 
by  the  legislature  of  Michigan,  and  had 
constructed,  and  was  then  maintaining,  an 
elaborate  water  system.  The  legislature 
repealed  the  charter,  reservation  to  amend  or 
repeal  having  been  made  in  the  original 
act.    In  aid  of  the  contention  that  the  re- 

SSO  U.  8. 


1912. 


OWENSBOKO  ▼.  CUMBSRLAKD  TBLSPH.  ft  TBLfeO.    00. 


7t-tl 


pealing  act  was  void  under  the  14th  Amend- 
ment to  the  Constitution,  it  was  alleged  that 
there  were  outstanding  bonds  and  a  mort- 
gage on  the  company's  plant,  including  its 
franchise  to  own  and  operate  its  system; 
also  that,  the  city  being  a  competitor  of  the 
company,  the  city  authorities  had  secured 
the  passage  of  the  repealing  statute  by 
unfair  means.  This  court  said  (pp.  698 
et  seq.) : 

'The  defendants  now,  on  the  ground  that 
there  are  limits  even  to  the  operation  of  a 
reserved  power  to  repeal,  argue  that  we 
should  consider  these  allegations.  But  we 
do  not  inquire  into  the  knowledge,  negli- 
gence, methods,  or  motives  of  the  legisla- 
ture, if,  as  in  this  case,  the  repeal  was 
passed  in  due  form.  United  States  v.  Des 
Moines  Nav.  ft  R.  Co.  142  U.  S.  510,  644, 
35  L.  ed.  1099,  1109,  12  Sup.  Ct.  Rep.  308. 
The  only  question  that  we  can  consider  is 
whether  there  is  anything  relevant  to  the 
present  case  in  the  terms  or  effect  of  the  re- 
peal that  goes  beyond  the  power  that  the 
charter  expressly  reserves. 

**  .  .  .  By  making  a  contract  or  in- 
curring a  debt  the  defendants,  so  far  as  they 
are  concerned,  could  not  get  rid  of  an  in- 
firmity inherent  in  the  corporation.  They 
contracted  subject,  not  paramount,  to  the 
proviso  for  repeal,  as  is  shown  by  a  long 
line  of  eases.  Greenwood  v.  Union  Freight  R. 
Go.  106  U.  8.  13,  26  L.  ed.  961;  Newport  ft 
C.  Bridge  Co.  ▼.  United  States,  105  U.  S. 
470,  26  L.  ed.  1143;  Chicago  L.  Ins.  Co.  v. 
Needles,  113  U.  8.  674,  28  L.  ed.  1084,  6  Sup. 
Ct.  Rep.  681;  Monongahela  Nav.  Co.  v. 
United  SUtes,  148  U.  S.  313,  338,  340,  37  L. 
fd.  463,  472,  473,  13  Sup.  Ct.  Rep.  622; 
80]New  Orleans  Waterworks  Co.  v.  •Louis- 
tana,  185  U.  S.  336,  363,  354,  46  L.  ed.  936, 
944,  945,  22  Sup.  Ct.  Rep.  691;  Knoxville 
Water  Co.  v.  Knoxville,  189  U.  S.  434,  437, 
438,  47  L.  ed.  887,  23  Sup.  Ct.  Rep.  531; 
Manigault  v.  Springs,  199  U.  S.  473,  480,  50 
L.  ed.  274,  278,  26  Sup.  a.  Rep.  127.  It 
would  be  a  waste  of  words  to  try  to  make 
clearer  than  it  is  on  its  face,  the  meaning 
and  effect  of  this  reservation  of  the  power 
to  repeal. 

"...  The  only  question  before  us 
now  is  the  validity  of  the  judgment  ousting 
the  defendants  from  'assuming  to  act  as  a 
body  corporate,  and  particularly  under  the 
name  and  style  of  the  Grand  Rapids  Hy- 
draulic Company.'  This  really  is  too  plain 
to  require  the  argument  that  we  have  spent 
opon  it.  We  may  add  that  it  is  a  matter 
upon  which  the  bondholders  have  nothing 

Sec  also  Hamilton  Gaslight  ft  Coke  Co.  v. 
Hamilton,  146  U.  S.  258,  36  L.  ed.  963,  13 
Sop.  Ct.  Rep.  90. 

It  is  said,  however,  and  that  scemi  to  b« 
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the  ground  which  the  decision  of  the  court 
upon  thfs  point  rests,  at  last,  that  the  reser* 
vation  of  the  right  to  repeal  does  not  dearly 
appear  in  the  charter  of  Owensboro,  as  it 
did   in   the   Massachusetts  legislation  con- 
sidered in  Greenwood  v.  Union  Freight  R. 
Co.  supra,  and  it  is  said  that  such  right, 
when  it  is  claimed,  must  be  clear  and  ex- 
plicit.   To  my  mind  the  purpose  of  the  Ken* 
tucky  legislature  was  evidenced  with  perfect 
clearness,  for  I  think  that  the  same  law 
which  gave  the  city  the  right,  which  other- 
wise would  have  rested  with  the  legislature 
alone,    of    exercising    authority    over    the 
streets,  which  in  this  case,  it  is  held,  au- 
thorized their  use  for  telephone  purposes,  in 
unmistakable  terms    made  such    authority 
subject  to  the  clearly  stated  and  definite 
limitation   named.     Furthermore,  the  doe- 
trine  is  well  settled  that  legislative  grants 
of  municipal  authority  shall  be  construed 
most  favorably  to  the  public  and  against 
persons    claiming    thereunder, — a   doctrine 
sanctioned     by    decisions    of    this     court. 
Moran  v.  Miami  County,  2  Black,  722,  17 
L.  ed.  842;  Detroit  Citizens'  Street  R.  Co.  ▼. 
Detroit  R.  Co.  171  U.  S.  48,  43  L.  ed.  67,  18 
Sup.   Ct.   Rep.    732;   Los    Angeles  v.   Los 
Angeles  aty  Water  Co.  177  U.  S.  668,  44  L. 
ed.  886,  20  Sup.  Ct.  Rep.  786.  Surely,  if  the 
intention  of  the  ^Kentucky  legislature[81 
to  reserve  in  the  municipality  the  authority 
to  repeal  such  grants  as  the  one  here  in- 
volved is  not  clearly  manifested,  at  least 
there  is  reasonable  room  for  doubt,  and  such 
doubt  must  be  resolved  in  favor  of  the  pub- 
lic.   If  the  doubt  be  determined  in  favor  of 
the  company,  and  a  grant  which  is  not  dear- 
ly in  perpetuity  is  held  to  be  such,  the  effect 
is  to  tie  the  hands  of  the  municipality  from 
obtaining  revenue  from  the  use  of  property 
held  by  it  in  trust  for  all  its  people. 

It  is  also  said  that  the  exercise  of  the 
reserved  right  to  repeal  in  cases  like  this 
will  have  the  effect  to  destroy  contract 
rights,  upon  the  strength  of  which  large  in- 
vestments may  have  been  made.  But  this 
argument  overlooks  the  proposition  that,  if 
the  grant  was  made  subject  to  the  right 
to  revoke  by  subsequent  action  of  the  au- 
thority which  made  the  grant,  then  no  con- 
tract was  entered  into  between  the  parties 
beyond  the  control  of  the  reserved  power  of 
the  municipality;  for,  as  Mr.  Justice  Miller 
said  in  the  Greenwood  v.  Union  Freight  R. 
Co.  Case,  under  such  "a  provision  .  .*.  re- 
serving to  the  legislature  Uie  right  to  amend 
or  repeal,  it  must  be  held  to  be  a  part  of 
the  contract  itself,  and  the  subsequent  exer- 
cise of  the  right  would  be  in  accordance  with 
the  contract,  and  could  not,  therefore, 
pair  its  obligation."  So,  if  this  limi^ 
in  fact  existed,  tha  Tv^t  \ft  t«^«iX  "^-^^  ^ 
herokt  \n  ^bia  vaiCbAi\V|  ^\^k8^  '^ 
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gxmnt,  and  the  grantee  is  eonelusivelj  pre- 
•mned  to  be  aware  of  thii  limitation,  and 
to  make  hia  investmenta  subject  to  the  ezer- 
cite  of  the  reserved  right.  Calder  v.  Mich- 
igan, supra.  Moreover,  if  limited  grants 
are  to  be  construed  into  perpetuities,  then 
the  control  over  streets  for  railway,  tele- 
phone, and  other  kindred  enterprises  of 
enormous  value  are  granted  to  private  cor- 
porations without  compensation  for  the  use 
of  such  valuable  rights  which  belong  to 
the  municipality.  Recent  cases  in  this 
court  have  shown  the  great  value  of  such 
privileges,  and  that  investors  are  found  who 
8f  ]are  willing  to  pay  for  *the  privilege  of 
using  the  public  streets  for  these  purposes. 

A  single  case  is  cited  in  the  opinion  of 
the  court  to  sustain  the  conclusion  reached 
upon  this  branch  of  the  case,  and  that  is 
State,  Hudson  Teleph.  Co.  Prosecutor,  v. 
Jersey  City,  49  N.  J.  L.  303,  60  Am.  Rep. 
619,  8  Atl.  123.  An  examination  of  that 
case  shows  that  it  did  not  involve  the  ques- 
tion now  under  consideration.  There  the 
telephone  company  was  organized  as  such 
under  the  prevailing  statutes  of  the  state, 
and  had  obtained  on  certain  conditions  the 
permission  of  the  municipality  to  use  the 
streets  in  accordance  with  a  provision  in 
the  statute  that  the  designation  of  the 
streets  to  be  used  and  manner  of  placing 
poles  should  first  be  secured.  An  ordinance 
was  passed,  revoking  the  permission,  al- 
though the  company  had  complied  with  the 
conditions,  and  the  court  held  that  the  re- 
voking ordinance  was  invalid.  The  court 
noticed  the  power  reserved  in  the  corpora- 
tion act  to  repeal,  suspend,  and  alter  char- 
ters, and  the  power  of  the  city  council  to 
repeal  ordinances.  The  former  was  held  to 
run  to  the  legislature  solely,  and  it  was  said 
that  there  was  no  provision  in  the  act  au- 
thorizing the  municipality  to  revoke  its 
permission.  Of  the  latter  the  court  said 
that  the  power  to  repeal  was  a  general  pow- 
er arising  from  the  power  to  pass  ordi- 
nances, and  existed  without  the  express 
charter  powers,  and  that  such  general  power 
would  not  sustain  the  rescission  of  an  act 
authorized    by    other    legislation. 

A  somewhat  diligent  search  has  failed  to 
discover  cases  exactly  in  point,  construing 
a  reservation  of  the  character  herein  in- 
volved. The  case  of  Lake  Roland  Elev.  R. 
Ca  ▼.  Baltimore,  77  Md.  352,  20  L.Rw^. 
126,  26  Atl.  510,  followed  and  approved  in 
United  R.  &  Electric  Co.  v.  Hayes,  92  Md. 
490,  48  Atl.  364,  is,  however,  closely  analo- 
gous. In  that  case  the  city  granted  a  fran- 
ehisa  to  the  railway  company,  permitting 
it  to  lay  tracks  in  the  streets  of  the  city, 
and  also  to  erect  an  elevated  railway  in  a 
eertain  street.  A  statute  passed  to  confirm 
BSJ  *ib»  aetUm  of  the  dty  with  respect  to 
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that  part  of  the  ordinance  granting  a  fran- 
chise which  related  to  the  derated  railway 
contained  a  reservation  to  the  city  of  "the 
same  power  and  control  hereafter  in  refer* 
ence  to  the  enforcement,  amendment,  or  re- 
peal of  said  ordinance  [granting  the  fran- 
chise] as  it  has  or  would  have  in  respect  to 
any  ordinance  passed  under  its  general 
powers."  This  reservation  was  held  to  au- 
thorize the  repeal  of  the  grant  in  question. 
The  case  upon  this  point  meets  the  argu- 
ment made  in  the  opinion  in  this  ease,  thai 
the  right  to  amend,  alter,  or  repeal  would 
have  existed  without  the  statute,  and 
cannot  be  held  to  cover  the  grant  of  fran- 
chise privileges  to  use  the  streets.  Un- 
doubtedly this  right  of  repeal  would  have 
existed,  and  hence  its  insertion  was  unneces- 
sary, unless  it  was  to  have  some  further 
purpose  than  that  the  law  already  gave, — 
the  general  power  of  a  municipality  to  re- 
peal ordinances  of  a  legislative  character. 
We  think  the  intention  in  this  case  was  the 
same  as  in  the  Maryland  caae,  to  preserve 
in  the  municipality  authority  over  the 
streets  in  the  interests  of  the  public 

In  my  view  the  case  in  its  present  atti- 
tude comes  to  this:  The  permission  to 
place  poles  and  string  wires  in  the  city  of 
Owensboro  was  granted  under  a  charter 
which  expressly  reserved  the  right  to  repeal 
by  subsequent  act  of  the  munidpal  l^^a- 
ture.  In  the  face  of  this  authority,  and  pre- 
sumably with  knowledge  of  it,  the  company 
has  entered  upon  the  streets  and  made  use 
of  them  for  the  purposes  intended.  Holding 
its  grant  subject  to  this  superior  right  in 
the  city  to  end  it,  I  think  the  subsequent 
repealing  ordinance  was  within  the  power 
of  the  municipality. 

Mr.  Justice  McKenna,  Mr.  Justice 
Hughes,   and  Mr.  Justice  Pttnej  ooneor 

in  this  dissents 


•BOISE  ARTESIAN  HOT  ft  COLD  [li% 
WATER  COMPANY,  Limited,  Plff.  ia 
Err., 

V. 

BOISE  CITY.     (No.  678,) 
BOISE  CITY,  Plff.  in  Err, 

V. 

BOISE  ARTESIAN  HOT  ft  COLD  WATER 
COMPANY,  Limited.     (No.  ft39.) 

(See  &  C.  Reporter's  ed.  84-98.) 

Error  to  district  court  —  Federml 
tion. 
1.  A  decree  of  a  Federal  district  eourt 

Note. — On  direct  review  in  Federal  Su- 
preme Court  of  Judgments  of  district  or 

ISO  V.  8. 


1912. 


B0I8B  ARTESIAN  H.  A  C.  WATER  00.  ▼.  BOISE  OUT. 


In  A  luit  in  which  it  was  claimed  that  a 
municipal  ordinance  imposing  licenie  fees, 
at  a  law  of  the  state,  fow  che  use  and  occu- 
pation of  the  city  streets  bj  the  pipes  of  a 
water  distributing  system,  is  in  contraven- 
tion of  the  Federal  Constitution,  is  one 
which,  under  the  act  of  March  8,  1891  (26 
Stat,  at  L.  827,  chap.  617,  U.  8.  Ck>mp. 
Stat.  1901,  p.  649),  S  S>  tomlj  be  directly 
reviewed  bv  writ  of  error  from  the  Federal 
Supreme  Court. 

[For  other  cases,  see  Appeal  and  Brror,  988- 
989,  in  Digest  Sop.  Ct  1008.] 

Brror  to  district  court  —  extending  re- 
view beyond  Federal  question. 

2.  The  Jurisdiction  of  the  Federal  Su- 
preme court  on  writ  of  error  to  review  a 
decision  of  a  Federal  district  court  in  a 
case  in  which  a  constitutional  question  is 
involved  extends  to  a  determination  not 
only  of  such  question,  but  of  every  other 
question  properly  arising  in  the  case. 
[For  other  esses,  see  Appeal  and  Brror,  4297- 

4800,  in  Digest  Snp.  Ct.  1908.] 

Error  to  district  court  —  constitutional 
question  —  cross  appeal  on  non-Fed- 
eral question. 

8.  A  ruling  against  the  defendant  below 
upon  a  non-Federal  question  may  be  brought 
up  for  review  by  a  cross  writ  of  error,  where 
the  plaintiff  below  has  sued  out  upon  con- 
stitutional grounds  a  direct  writ  of  error 
from  the  Fraeral  Supreme  Court  to  a  dis- 
trict court. 

[For  other  cases,  see  Appeal  and  Brror,  988- 
989,  in  Digest  Bop.  Ct.  1908.] 

Water   supply  —  franchise  —  property 

right. 

4.  A  municipal  grant  of  the  right  to  oc- 
cupy the  city  struts  with  the  pipes  of  a 
water-distributing  system  is,  when  accepted 
by  the  grantee,  not  a  mere  revocable  license, 
but  is  a  substantial  property  right. 

[For  other  esses,  see  Franchise;  Mnnldpsl 
Corporations.  II.  f ;  Wsters,  III.  a.  In  Digest 

Water  supply  —  franchise  —  duration. 

6.  A  municipal  grant  to  individuals  for 

an  indefinite  term,  of  the  right  to  lay  in 

the  city  streets  and  to  repair  the  pipes  of 

a  water-distributing  system,  if  affecied  at 

all  l^  Idaho  Rev.  Stat.  8  2710,  which,  after 

prohibiting  corporations  from  supplying  a 

municipality  with  water  without  municipal 

assent,  provides  that  "no  contract  or  grant 

must  be  made  for  a  term  exceeding  fifty 

vears,"  is  not  rendered  thereby  inef^ctive, 

out,  at  most,  is  limited  to  a  term  of  fifty 

years. 

[For  other  esses,  see  Franchise;  Mnnldpal 
Corporations,  II.  f ;  Waters,  III.  a.  In  Digest 
Snp.  Ct  iSW] 

Constitutional  law  —  Impairing  con- 
tract obligations  —  water  supply  — 
franchise. 

8.  The  obligation  of  a  municipal  ordi- 
nance granting  an  irrevocable  easement  to 
lay  in  the  city  streets  and  repair  the  pipes 
of  a  water-distributinff  system  is  uncon- 
stitutionally impaired  by  a  subsequent  or- 
dinance requiring  the  payment  to  the  city 


I  of  a  monthfy  rental  for  such  use  and  oeeu- 

'  pation  of  the  streets. 

[For  other  cases,  see  Constitntional  Law, 
IV.  g,  4.  in  Digest  Snp.  Ct   1908.] 

Constitutional  law  —  Impairing  con- 
tract obllgatlona  —  free  water  for  lire 
purposes. 

7.  The  burden  of  furnishing  free  water 
for  fire  purposes,  imposed  by  Idaho  Rev. 
Stat  8  2711,  upon  all  corporations  formed 
to  supply  water  to  cities  and  towns,  eouM 
be  removed,  as  was  done  by  the  amendment 
of  March,  1906,  without  unconstitutionslly 
impairing  the  obligation  of  any  contract 
(For    other   cases,    see    Constitntional    Law, 

1814-1824,    in    Digest   Snp.   Ct.   1908.] 

Water  supply  —  free  water  for  lire  pur- 
poses. 

8.  A  municipality  cannot  successfuUv 
claim  that  a  water  company  is  under  obli- 
gation to  furnish  free  water  for  fire  pur- 
poses, where  a  charge  for  water  furnished 
for  such  purposes  is  included  in  the  sched- 
ule of  water  rates  established  by  water 
commissioners  conformably  to  Idaho  Rev. 
Code,  8  2889,  providing  that  the  decision  of 
such  commissioners  must  fix  and  determine 
water  rates,  which  shall  continue  in  force 
until  new  rates  shall  be  established. 

(For  other  cases,  see  Municipal  Corporstlons, 
II.  f:  Waters,  III.  a,  la  Digest  Snp.  Ct 
1908.  J 

Evidence  —  aufllclency  —  Implied  oon* 
tract. 

9.  A  finding  of  the  existence  of  a  con- 
tract between  a  municipality  and  a  water 
company,  with  reference  to  the  supply  of 
water  for  fire  purposes,  is  sustained  fy  evi- 
dence that  a  schedule  of  water  ratce,  In- 
cluding a  charge  for  water  for  such  pur- 
pose, adopted  conformably  to  and  made 
effective  by  Idaho  Rev.  Code,  §  2889,  had 
been  reported  to  the  city  by  the  commis- 
sioners appointed  under  that  section,  and 
that  the  city  for  some  months  paid  the  rate 
so  fixea,  and  continued  to  use  uie  water  for 
fire  purposes  after  it  had  notified  the  water 
companv  that  it  would  pay  no  further  biUs 
for  such  service,  and  the  water  companv, 
disregarding  such  notice,  had  continued  to 
maintain  its  service  for  fire  purposes. 

^  [For  other  esses,  see  Evidence,  Xil.  I,  la  Di- 
gest Bop.  Ct.  1908.] 

[Nos.    678    and   880.] 

Argued  May  7  and  8,  1918.    Decided  June 

18,  1918. 

JN  ERROR  and  on  Cross  Writ  of  Error 
to  the  District  Court  of  the  United 
States  for  the  District  of  Idaho  to  review 
a  decree  allowing  a  counterclaim  for  month- 
ly license  fees  or  rentals  against  the  lia- 
bility of  a  municipality  to  pay  a  water 
company  for  water  furnished  for  fire  pur- 
poses. Reversed  and  remanded  for  further 
proceedings. 
The  facts  are  stated  in  the  opinion. 


eireuit  courts — see  notes  to  Gwin  v.  United  I      On  the  establishment  and  T«iB^\»iOvsvw  t!\ 
States,  46  L.  ed.  U.  S.  741,  and  B.  Altman  I  muxuc\pa\  waiex  wkwjXi— ^««^  '"'^'^J^^lSJ?^ 
ft  On.  V.  United  BUte§,  66  J   ed.  U.  B.  894,  SK  ifL  BaXVinM  -f.^wiaa^  A^-^^^^^^^^ 
Sf  Ii,  md.  ] 


SUPREME  CX)URT  OF  THE  UNITED  STATES. 


Oct.  TkBif, 


Mr.  Richard  H.  Johnson  argued  the 
eanse,  and,  with  Mr.  Richard  Z.  Johnson, 
filed  a  hrief  for  the  Boisd  Artesian  Hot  & 
Cold  Water  Company: 

The  grant  of  a  right  to  supply  water  or 
gas  to  a  municipality  and  its  inhabitants 
throu^  pipes  laid  in  the  streets,  upon  con- 
dition of  the  performance  of  such  seivice, 
is  the  grant  of  a  franchise,  and  after  per- 
formance by  the  grantee  is  protected  by  the 
Constitution  of  the  United  States  against 
impairment. 

Walla  Walla  ▼.  Walla  Walla  Water  Co. 
172  U.  S.  1,  9,  43  L.  ed.  341,  345,  19  Sup.  a. 
Rep.  77;  New  Orleans  Gaslight  Co.  ▼.  Louis- 
iana light  &  H.  P.  &  Mfg.  Co.  115  U.  S. 
660, 29  L.  ed.  616,  6  Sup.  Ct.  Rep.  252;  Ham- 
ilton Gaslight  &  Coke  Co.  v.  Hamilton,  146 
U.  S.  258,  266,  36  L.  ed.  963,  967,  13  Sup.  Ct. 
Rep.  90;  New  Orleans  Waterworks  Co.  v. 
New  Orleans,  164  U.  S.  471,  41  L.  ed.  518, 
17  Sup.  Ct.  Rep.  161;  Los  Angeles  ▼.  Los 
Angeles  City  Water  Co.  177  U.  S.  558,  577, 
678,  44  L.  ed.  886,  895,  20  Sup.  Ct.  Rep.  736; 
Vlcksburg  Waterworks  Co.  t.  Vicksburg, 
186  U.  S.  66,  80,  82,  46  L.  ed.  808,  816,  22 
Sup.  Ct  Rep.  685;  Vicksburg  t.  Vicksburg 
Waterworks  Co.  202  U.  S.  453,  60  L.  ed. 
1102,  26  Sup.  Ct.  Rep.  660,  6  Ann.  Gas.  263. 

The  fact  that  the  grant  is  indefinite  as 
to  time  does  not  make  it  a  license  revocable 
at  the  will  of  the  city. 

Louisville  v.  Cumberland  Teleph.  A  Teleg. 
Co.  224  U.  S.  649,  66  L.  ed.  934,  82  Sup.  Ct. 
Rep.  672;  Bois4  City  Artesian  Hot  &  Cold 
Water  Co.  v.  Bois«  City,  69  C.  C.  A.  236, 
123  Fed.  232. 

The  right  to  use  the  streets  for  laying 
pipes  was  granted  directly  by  the  state  by 
Rev.  Codes,  §  2840,  supplemented  by  the 
ordinances  of  July  10,  1890,  to  the  Artesian 
Water  A  Land  Improvement  Company,  and 
was  limited  in  its  duration  only  by  §  2838, 
and  cannot  be  impaired  by  the  city. 

Louisville  v.  Cumberland  Teleph.  &  Teleg. 
Co.  224  U.  S.  663,  56  L.  ed.  940,  32  Sup.  Ct. 
Rep.  572;  Detroit  v.  Detroit  Citizens'  Street 
R.  Co.  184  U.  S.  393,  46  L.  ed.  609,  22  Sup. 
Ct.  Rep.  410;  People  v.  O'Brien,  111  N.  Y. 
1,  2  L.RJ^.  265,  7  Am.  St.  Rep.  684,  18  N.  B. 
692;  Minneapolis  v.  Minneapolis  Street  R. 
Co.  215  U.  S.  417,  54  L.  ed.  259,  30  Sup.  a. 
Rep.  418;  Suburban  Electric  Light  A  P.  Co. 
V.  East  Orange  Twp.  —  N.  J.  Eq.  —,  41  Atl. 
865;  Wyandotte  Electric  Light  Co.  v. 
Wyandotte,  124  Mich.  43,  82  N.  W.  8^1; 
Michigan  Teleph.  Co.  v.  St.  Joseph,  121 
Mich.  602,  47  L.RA.  87,  80  Am.  St.  Rep. 
620,  80  N.  W.  383;  People  ex  rel.  Flatbush 
Gas  Co.  V.  Coler,  54  Misc.  21,  103  N.  Y.  Supp. 
690;  New  Orleans  v.  Great  Southern  Teleph. 
A  Teleg.  Go.  40  La.  Ann.  41,  8  Am.  St.  Rep. 
602,  8  So.  683;  Morristown  v.  East  Tennes- 
see Teleph.  Co.  63  C.  C.  A.  132,  115  Fed. 
i40M 


304;  Knozville  v.  Africa,  23  C.  C  A.  252,  47 
U.  S.  App.  74,  246,  H  Fed.  601;  Old  Colony 
Trust  Co.  V.  Wichita,  123  Fed.  762;  Los 
Angeles  v.  Los  Angeles  City  Water  Co.  61 
Cal.  65;  Los  Angeles  v.  Los  Angeles  Gty 
Water  Co.  177  U.  S.  577,  578,  44  L.  ed.  895, 
20  Sup.  Ct.  Rep.  736;  Stein  v.  Mobile,  49 
Ala.  362,  20  Am.  Rep.  283;  People  ex  reL 
Davis  V.  Sturtevant,  9  N.  Y.  263,  59  Am. 
Dec.  536;  Davis  v.  New  York,  14  N.  Y.  506, 
67  Am.  Dec.  186;  Milhau  v.  Sharp,  27  N.  Y. 
611,  84  Am.  Dec.  314;  New  York  v.  Second 
Ave.  R.  Co.  32  N.  Y.  261;  Sixth  Ave.  R.  Co. 
V.  Kerr,  72  N.  Y.  330;  Re  Brooklyn,  143  N. 
Y.  596,  26  L.RJI.  270,  38  N.  E.  983;  Nat- 
ional Waterworks  Co.  v.  Kansas  City,  65 
Fed.  691;  Baltimore  Trust  Co.  v.  Baltimore, 

64  Fed.  153;  Covin  v.  Chicago,  132  Fed. 
848;  St.  Clair  County  Tump.  Co.  v.  Illinois, 
96  U.  S.  63,  24  L.  ed.  651 ;  Rutland  Electric 
Light  Co.  V.  Marble  City  Electric  Light  Co. 

65  Vt.  377,  20  L.R.A.  821,  36  Am.  St.  Rep. 
868,  26  Atl.  635;  Chicago  Municipal  Gas- 
light &  Fuel  Co.  V.  Lake,  130  HI.  42,  22  N. 
E.  616;  Gregsten  v.  Chicago,  145  HI.  451, 
36  Am.  St.  Rep.  496,  34  N.  E.  426;  Areata 
V.  Areata  A  M.  River  R.  Co.  92  Cal.  644,  28 
Pac.  676;  Savage  ▼.  Salem,  23  Or.  381,  24 
L.RA.  787,  37  Am.  St.  Rep.  688,  31  Pac. 
832;  Mobile  v.  Louisville  &  N.  R.  Co.  84 
Ala.  115,  5  Am.  St.  Rep.  342,  4  So.  106; 
Indianapolis  v.  Consumers'  Gas  Trust  Co. 
140  Ind.  107,  27  L.RA.  514,  49  Am.  St.  Rep. 
183,  39  N.  E.  433;  Shamokin  v.  Shamokin 
Street  R.  Co.  178  Pa.  128,  35  Atl.  862 ;  Prov- 
idence Gas  Co.  V.  Thurber,  2  R.  L  15,  65 
Am.  Dec.  621. 

The  city  is  estopped  from  claiming  that 
the  water  company  is  operating  only  under 
licenses  revocable  at  the  will  of  the  city. 

National  Waterworks  Co.  v.  Kansas  City, 
65  Fed.  691;  Union  Depot  Co.  v.  St.  Louis, 
76  Mo.  393;  Omaha  Water  Co.  v.  Omaha, 
85  C.  C.  A.  64,  156  Fed.  922;  Omaha  &  C.  B. 
Street  R.  Co.  v.  Omaha,  90  Neb.  6,  132  N. 
W.  733;  People  ex  rel.  Fitz  Henry  v.  I'uion 
Gas  &  Electric  Co.  254  HI.  395,  98  N.  E. 
768;  Dlinois  Trust  A  Sav.  Bank  v.  Arkansas 
City,  34  hJRJi,  518,  22  C.  C.  A.  171,  40  U. 
S.  App.  257,  76  Fed.  271. 

Section  2838,  limiting  grants  to  fifty 
years,  was  in  force  July  10,  1890,  when  the 
Artesian  Water  t,  Land  Improvement  Com- 
pany became  authorized  under  §  2840,  sup- 
plemented by  the  city  ordinance  of  that 
date,  to  use  the  streets,  and  both  sections 
were  a  part  of  same  statute  and  chapter; 
and  under  the  settled  doctrine  of  this  court, 
§  2838  enters  into  and  forms  a  part  of  the 
contract,  and  is  part  of  the  obligation  pro- 
tected by  the  Federal  Constitution. 

Walker  v.  Whitehead.  16  Wall.  314,  21  U 
ed.  357;  Von  Hoffman  v.  Quincy,  4  Wall. 
550,  18  L.  ed.  403;  Tomlinson  v.  Jessup,  16 

sso  u.  s. 
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Wtll.  4BT,  «1  L.  ed.  206;  Edward*  r.  Kear 
wr,  96  U.  S.  596,  24  L.  ed.  793;  Brine  t 
Hartford  F.  Ini.  Co.  H  U.  S.  S27,  034,  637 
M  L.  ed.  SSe,  861,  862;  Pritchard  t.  Norton 
108  U.  S.  lU,  27  L.  ed.  104,  1  Sup.  Ct.  Rep 

toe. 

The  citf'a  contention  that  |  2888  does  nol 
applj  to  Boirt  Ci^,  beeaDie  the  elty  wai 
operating  under  apecial  charter,  ia  without 

BoiR«  City  NAt  Bajik  t.  BoM  Citj,  IS 
Idaho,  792,  100  Pac.  S3;  Boiifi  Cit;  v  At- 
teiian  Hot  Jt  Cold  Water  Co.  4  Idaho,  S61, 
S9  Pae.  GS2. 

The  eitj  ordinancea  under  which  the  prea- 
«nt  company  i*  operating  were  tranafera- 
ble. 

Louiaville  t.  Cumberland  Teleph.  &  Teieg. 
Co.  224  U.  S.  049,  66  L.  ad.  934,  32  Sup.  Ct. 
Rep.  G72;  Evani  v.  Kroutinger,  S  Idaho, 
163,  72  Pac.  882,  2  Ann.  Cu.  691. 

The  act  of  March  9,  1906,  operated  to  re- 
peal the  free-water  proriaion  in  |  2711,  and 
rellBTed  the  water  eompany  from  that  obli- 

Spring  Valley  Waterworlci  t.  San  Fran- 
ciKO,  01  Cal.  18. 

Meaira.  Charles  O.  Onvanah  and 
Charles  F.  Reddocb  argued  the  canae, 
and,  with  Meura.  John  J.  Blalte  and  John 
V.  Maclane,  flled  a.  brief  for  Boise  City: 

The  plaiatiiT  in  error  ha«  no  franchise  or 
contract  right  to  the  use  of  the  strceta  and 
•Ilejs  of  Boise  City  as  ths  city  only 
granted  by  the  ordinances  of  October  3, 
1889,  and  July  10,  1890,  a  mere  licenae,  and 
can  require,  as  a  further  continuance  of 
said  license,  the  payment  of  the  license  fee 
for  the  use  of  its  streets  and  alleys. 

Colby  UniTersity  t.  Canandalgua,  BO  Fed. 
44B;  3  Page,  Contr.  p.  2110;  Weatem  U. 
Teleg.  Co.  v.  Pennsylvania  Co.  126  Fed.  67; 
Jones  T.  Newport  News  k  M.  Valley  Co.  13 
C.  C.  A.  ee,  31  U.  S.  App.  92,  6S  Fed.  730. 

Unless  the  plaintiff  in  error  has  a  fran- 
ehfss  or  contract  right  with  the  city,  or  ia 
given  an  absolute  right  under  the  statute 
for  the  use  of  the  streets  and  alleys,  and  is 
occupying  the  same  for  an  indetlaite  period 
under  an  ordinance  tbat  is  a  mere  license, 
ths  city  can  require,  aa  a  further  continua- 
tion of  said  licenae  and  use,  the  payment 
of  compensation. 

Boia«  City  Artesian  Hot  A  Cold  Water 
Co.  T.  Bois«  City.  69  C.  C  A.  230,  IS3  Fed. 
232;  St.  Louis  t.  Western  U.  Teleg.  Go.  148 
U.  8.  92,  37  L.  ed.  3S0,  13  Sup.  Ct  Rep.  486; 
East  Ohio  Oas  Co.  t.  Alcnm,  SI  Ohio  St.  33, 
20  L.R.A.(N.S.)  92,  90  N.  E.  40,  18  Ann. 
Cai.  332;  New  Orleans  *.  New  Orleans  City 
ft  I^ke  R.  Go.  40  La.  Ann.  687,  4  So.  B12.      I 

Before  a  peraon  or  corporation  can  ae- 
qnlie  the  right  to  occupy  and  nae  the  high- 1 
waTB  cf  a  dty  for  any  length  <rf  time,  atwh 


right  mnst  be  granted  either  by  aa  aet  of 
the  legialature  or  by  the  mayor  and  council 
of  the  city.  Whatever  rights  the  water 
oompany  haa  to  the  use  of  the  street*  and 
alleys  of  the  city  must  come  from  the  or- 
dinances of  October  3,  1S8S,  and  July  10, 
1890. 

The  water  company,  under  the  ordinances 
of  October  3,  188B,  and  July  10,  1890,  takes 
nothing  in  the  way  of  a  grant,  franchise, 
or  contract  by  intent  or  implication. 

Knoiville  Water  Co.  t.  Knoxville,  200  U. 
S.  22,  60  L.  ed.  353,  26  Sup.  Ct.  Rep.  224; 
Northwestern  Fertilising  Co.  t.  Hyde  Park, 
97  U.  S.  069,  24  L.  ed.  1030;  Blair  t.  Chi- 
cago, 201  U.  S.  400,  60  L.  ed.  601,  20  Sup. 
Ct.  Rep.  427;  Slidell  t.  Qrandjean,  111  U. 
3.  412,  28  L.  ed.  321,  4  Sup.  Ct.  Rep.  47«; 
Cooaaw  Min.  Co.  t.  South  CaroUna,  144  V. 
S.  550,  36  L.  ed.  637,  12  Sup.  Ct.  Rep.  089) 
Pearsall  v.  Great  Northern  R.  Co.  101  U.  8. 
S46,  40  L.  ed.  838,  16  Sop.  Ct.  Rep.  T06; 
Phoenix  P.  A  M.  Ine.  Co.  v.  Tennessee,  181 
U.  S.  174,  40  L.  ed.  660,  18  Sup.  Ct.  Rep. 
171;  Covington  A  L.  Turnp.  Road  Co.  v. 
Sandford,  104  U.  S.  678,  41  L.  ed.  600,  17 
Sup.  Ct  Rep.  198;  Eoge  v.  Richmond  A  D, 
K.  Co.  99  U.  S.  34B,  26  L.  ed.  303;  Bank  of 
Commerce  t.  Tennessee,  104  U.  B.  493,  £6 
L.  ed.  810;  New  Orleans  Gaslight  Co.  T. 
Louisiana  Light  A  H.  P.  A  Mfg.  Co.  IIS  0. 
3.  eCO,  2S  L.  ed.  G16,  0  Sup.  Ct  Rep.  SUi 
Syracuse  Water  Co.  v,  Syracuse,  116  N,  T. 
167,  6  L.RJL  546,  22  N.  E.  381 ;  Birming- 
liam  r.  Birmingham  Waterworks  Go.  1S9 
Ua.  531,  101  Am.  St.  Rep.  49,  30  So.  614. 

Section  2710  of  the  Reviaed  SUtutes  of 
Idaho  1887,  now  embraced  in  %  2S38  of  tbe 
[daho  Revised  Codes,  relied  upon  by  the 
««ter  company,  does  not  operate  to  extend 
:he  privilege  a^  license  referred  to  in  the 
>rdinances  of  October  3,  1889,  and  July  10, 
1890,  for  fifty  years,  or  any  definite  period, 
Ls  said  statute  Is  merely  a  limitation  np<» 
.he  power  to  contract,  and  not  a  provision 
if  the  contract. 

Cleveland  Electric  R.  Co.  v.  Cleveland, 
37  Fed.  111. 

Under  the  charter  of  Boi*<  City  the  legia- 
ature  of  Idaho  has  granted  to  It  full  eon- 
,ral  and  authority  over  the  use  of  its 
itreets  and  alleys;  and  where  such  sutbor- 
ty  is  given  to  the  city,  it  haa  power  to 
^ive  or  refuse  consent  to  the  occupation  of 
ts  streets,  and  may  impose  terms  and  eon- 
litions. 

Chicago  Terminal  Transfer  R.  Co.  t.  CU- 
sgo,  203  m.  676.  68  H.  B.  00;  Detroit  *. 
It.  Wayne  ft  B.  I.  R.  Go.  95  Uicb.  460,  10 
.JLA.  79,  36  Am.  St.  Rep.  Seo,  M  N.  W. 
OSS;  Allegheny  v.  HillvlUe,  E.  A  B.  StrcN^ 
R.  Co.  169  Fa.  411.  28  Atl.  202;  IndianapvitA*. 
r.  Consnmers'  Gas  Trust  Co.  140  Ind.  ~^^*^ 
27  ULA.  i\<,«  hm.^\.^«ft.^S»,'»1*^, 
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tion  to  the  life  of  the  grantee.  If  the  eaae 
ii  to  be  regarded  as  holding  the  wide  doc- 
trine for  which  it  has  been  cited,  it  is  in 
conflict  with  the  cases  cited  above.  But  it 
does  not  go  so  far  as  claimed.  The  grant 
there  involved  was  of  the  right  to  extend  an 
eodsting  turnpike  over  a  certain  dike  and 
eounty  bridge,  and  to  maintain  to  tollgate 
upon  the  extension.  The  company  to  which 
this  additional  right  was  given  had  been  in- 
corporated for  a  term  of  twenty-five  years. 
The  grant  was  to  the  particular  company  by 
name,  and  was  not  to  its  assigns  or  suc- 
cessors. This  court  likened  such  a  grant  to 
A  grant  at  common  law  to  a  natural  person 
without  words  of  restriction,  which,  said  the 
court,  "creates  only  an  estate  for  the  life  of 
the  grantee;  for  he  can  hold  the  property 
no  longer  than  he  himself  exists."  The 
grant  here  involved  was  to  the  corporate 
grantee,  its  assigns  and  successors,  and 
falls  under  the  principle  of  the  cases  cited 
above. 

6.  It  is  next  said  that  the  power  to  grant, 
found  in  the  city  charter,  is  coupled  with 
the  power  to  amend  or  repeaL  The  10th  sec- 
tion of  the  city  charter  provides  that  "the 
oonunon  council  shall  have  control  of  the 
finances  and  all  property,  real  and  per- 
sonal, belonging  to  the  city,  and  shall  have 
full  power  to  make,  publish,  and  repeal 
all  ordinances  for  the  following  purposes." 
Then  follow  fifty -seven  subsections  relating 
7f  ]to  the  legislative  power  *of  the  council. 
The  27th  section  gives  the  council  the  pow- 
tr  ''to  regulate  the  streets,  alleys,  and  side- 
walks, and  all  repairs  thereof." 

The  power  to  be  a  corporation  and  to  con- 
duct a  telephone  business  did  not  come  from 
the  city,  nor  could  it^  The  only  thing  which 
the  ordinance  pretends  to  do  is  to  grant  an 
easement  in  the  streets,  which,  as  we  have 
already  shown,  was  an  unlimited  right  to 
place  and  maintain  poles  and  wires  upon 
the  streets,  subject,  however,  to  the  police 
power  of  the  city.  This  repealing  ordinance, 
though  it  purports  to  be  an  exercise  of  the 
police  power  in  the  "whereas"  clause,  pro- 
ceeds immediately  to  contradict  the  asser- 
tion that  the  poles  and  wires  are  a  "nui- 
sance" by  the  proviso  giving  the  company 
an  opportunity  to  purchase  the  right  to  con- 
tinue the  use  of  the  streets  under  condi- 
tions 'Ho  be  prescribed  by  ordinance,"  upon 
request  of  said  company.  It  is  a  plain  at- 
tempt to  destroy  the  vested  property  right 
under  which  a  great  plant  had  been  installed 
and  operated  for  more  than  twenty-five 
years.  When  that  grant  was  accepted  and 
acted  upon  by  the  grantee  it  became  a  con- 
tract between  the  city  and  the  telephone 
company,  which  could  not  be  revoked  or  re- 
pealed, unless  the  power  to  repeal  was  dear- 
ly and  unmistakiU)^  reserved. 


The  6th  section  of  the  granting  ordinance 
provides  that  "this  ordinance  may  be  altered 
or  amended  as  the  necessities  of  the  city 
may  demand."  This  is  no  more  than  a 
reservation  of  the  police  control  of  the 
streets,  and  of  the  mode  and  manner  of  plac- 
ing and  maintaining  the  poles  and  wires,  in- 
cident to  the  unabridgeable  police  power  of 
the  city.  See  Grand  Trunk  Western  R.  Co. 
V.  South  Bend,  227  U.  S.  644,  ante,  633,  33 
Sup.  Ct.  Rep.  803.  It  does  not  reserve  any 
right  to  revoke  or  repeal  the  ordinance, 
or  to  affect  the  rights  therein  granted.  Nor 
does  the  city  attempt  to  justify  its  action  in 
requiring  the  poles  and  wires  to  be  removed 
from  the  streets  under  that  section,  but 
solely  upon  the  general  *  power  in  the[7S 
city  charter  "to  make,  publish,  and  repeal 
ordinances."  This  general  power  to  repeal 
ordinances  obviously  refers  to  ordinances 
which  are  legislative  in  character  and  exer- 
tions of  the  governmental  power  of  the  mu- 
nicipal council, — a  power  in  its  nature  not 
to  be  abridged  by  irrepesJable  ordinances. 
Baltimore  v.  Baltimore  Trust  k  G.  Co.  166 
U.  S.  673,  41  L.  ed.  1160,  17  Sup.  Ct  Rep. 
696;  Grand  Trunk  Western  R.  Co.  v.  South 
Bend,  supra.  The  power  to  repeal,  alter, 
and  amend  such  ordinances  is  one  which  in- 
heres in  the  power  to  legislate,  and  its 
mention  is  pure  surplusage. 

To  construe  this  general  power  of  repeal 
as  a  reservation  of  a  power  to  revdce  or- 
destroy  contractual  rights  which  have 
vested  under  an  ordinance  which,  upon  its 
face,  makes  no  such  reservation,  would  be 
to  place  every  contract  made  by  the  city  by 
virtue  of  an  ordinance,  legislative  in  fomit 
subject  to  the  mercy  of  changeable  city 
councils.  In  the  absence  of  an  express  reser* 
vat  ion  in  the  contractual  ordinance,  or  an 
express  delegation  of  power  to  revoke  con- 
tracts under  such  ordinances,  we  think  no 
such  extraordinary  power  is  to  be  implied. 
Ashland  v.  Wheeler,  88  Wis.  607,  616,  60 
N.  W.  818. 

Much  the  same  question  arose  in  State, 
Hudson  Teleph.  Co.  Prosecutor,  v.  Jersey 
City,  40  N.  J.  L.  303,  60  Am.  Rep.  619,  8 
Atl.  123,  where  the  right  granted  was  held 
to  be  irrevocable  under  a  similar  power. 
Greenwood  v.  Union  Freight  R.  Co.  105  U.  8. 
13,  26  L.  ed.  961,  is  not  in  point  That  ease 
involved  the  repeal  by  the  Massachusetts 
legislature  of  a  legislative  charter,  under  a 
reserved  power,  by  general  law  of  the  state 
making  "every  act  of  incorporation  (after 
!  a  certain  date)  subject  to  amendment,  alter- 
I  ation,  or  repeal,  at  the  pleasure  of  the  legis- 
'  lature."  That  was  a  plain,  unmistakabla 
reservation  of  the  right  to  repeal  at  tba 
pleasure  of  the  state.  This  clause  of  tba 
charter  in  the  instant  case  reserves  no  mora 
than  the  power  to  repeal,  as  well   as  to 

9S0  U.  g. 
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make  and  amend,  ordinances,  but  by  no 
means  operates  to  convey  the  power  to  "re- 
peal" a  grant  of  street  rights  which  had 
74]been  accepted,  and  had  *thereb7  become 
a  contract  under  the  protection  of  the  con- 
tract clause  of  the  Constitution.  That  the 
right  may  be  reserved  to  destroy  a  eon- 
tract  may  be  conceded;  but  when  such  a 
right  is  claimed,  it  must  be  clear  and  ex- 
plicit. The  contention  here  advanced,  if 
conceded,  would  paralyze  the  contractual 
power  of  the  city,  for  if  it  hM  application 
to  this  ordinance,  it  would  equally  apply 
to  every  other  contractual  ordinance  which 
the  city  might  enact,  though  the  contract 
had  been  accepted  and  expenditures  made. 

In  Lake  Roland  Elev.  R.  Co.  v.  Baltimore, 
77  Md.  352,  20  L.R.A.  126,  26  Atl.  610,  an 
ordinance  consenting  to  the  laying  of  a 
double  track  over  designated  streets  was 
involved.  This  ordinance  could  not  become 
effective  until  confirmed  by  the  legislature. 
The  confirming  act  contained  these  words: 
''The  said  mayor  and  city  council  to  have 
the  same  power  and  control  hereafter  in 
reference  t«  the  enforcement,  amendment,  or 
repeal  of  said  ordinance  as  it  has  or  would 
have  in  respect  to  any  ordinance  passed 
under  its  general  power."  Later  this  or- 
dinance was  in  part  repealed,  and  the  repeal 
was  held  valid  upon  the  ground  that  the 
oontrol  of  the  city  over  its  streets  was  a 
legislative  power,  and  that  the  council  could 
not  consent  to  any  rights  therein  which  were 
not  revocable,  although  the  city  might  be 
liable  for  damages.  The  opinion  does  not 
rest  upon  the  theory  that  any  right  of  re- 
peal was  specially  reserved  in  the  ordinance 
or  by  the  confirmatory  act.  The  validity 
of  the  repeal  was  put  upon  the  right  to  re- 
peal every  ordinance  legislative  in  character. 
The  case  is  out  of  line  with  the  great  weight 
of  authority  in  respect  to  the  irrevocable 
character  of  property  rights  vested  under 
an  ordinance,  when  the  right  to  revoke  is 
not  expressly  reserved. 

In  Baltimore  Trust  &  G.  Co.  v.  Baltimore, 
64  Fed.  163,  Circuit  Judge  6off  refused  to 
follow  the  case,  holding  that  the  question  of 
contract  or  no  contract  under  such  an  or- 
dinance was  a  Federal  question,  and  that 
the  confirmatory  legislation  reserved  no 
7  6] right  of  repeal,  and  that  *none  existed 
under  the  general  right  to  repeal  ordinances. 
In  the  same  case  (166  U.  S.  673,  41  L.  ed. 
1160,  17  Sup.  Ct.  Rep.  696)  the  decree  of 
Judge  Goff  was  reversed  upon  the  sole  ground 
that  the  requirement  of  the  so-called  repeal- 
ing ordinance  that  the  railway  company 
should  maintain  but  one  track  on  one  of  the 
designs  ted  streets  was  a  legitimate  exercise 
of  the  police  power,  and  not  a  substantial 
change  of  the  contract.  The  case  is  so  CK- 
57  li.  ed. 


plained  and  distinguished  in  Grand  Trunk 
Western  R.  Co.  v.  South  Bend,  supra. 

6.  In  June,  1900,  the  Cumberland  Tele- 
phone k  Telegraph  Company  consolidated 
with  the  Ohio  Valley  Telephone  Company, 
likewise  a  Kentucky  corporation,  under  au- 
thority of  the  Kentucky  act  of  April  6, 1898. 
Although  the  separate  existence  of  the  oon- 
stituent  corporations  was  terminated,  and 
they  became  a  single  corporation,  the  con- 
solidated company  was,  by  express  provision 
of  the  act  referred  to,  "vested  with  all  the 
property,  business,  credits,  assets,  and 
effects  of  the  constituent  corporations,  with- 
out deed  or  transfer,  and  bound  for  all  their 
contracts  and  liabilities."  Being  property, 
alienable  and  assignable,  the  street  rights  of 
the  constituent  companies  passed  to  the 
consolidated  company.  The  same  question 
arose  and  was  expressly  decided  in  Louis- 
ville V.  Cumberland  Teleph.  &  Teleg.  Co.  224 
U.  S.  649,  661,  66  L.  ed.  934,  939,  32  Sup. 
Ct.  Rep.  672. 

7.  Finally,  it  was  claimed  that  in  a  prior 
litigation  in  a  state  court,  between  the  same 
parties,  the  ordinance  of  1889  had  been  held 
to  be  in  excess  of  the  power  of  the  city  as 
nothing  more  than  a  revocable  license.  The 
suit  r^erred  to  had  been  brought  by  the 
telephone  company  to  restrain  the  city  from 
placing  poles  and  wires  of  an  electric  light 
system,  in  course  of  construction  by  the 
city,  in  such  close  proximity  to  the  poles 
and  wires  of  the  telephone  company  as  to 
interfere  with  its  current.  One  of  the  de- 
fenses was  that  the  city  had  no  power  under 
its  charter  to  make  the  grant  which  it  had 
assumed  to  *make  by  the  ordinance  of [7 6 
1889,  and  that  the  telephone  company  was 
therefore  a  trespasser  upon  the  streets.  Up- 
on a  final  hearing  the  bill  was  dismissed. 
This  decree  was  pleaded  as  an  adjudication 
of  the  question  of  the  validity  of  the  ordi- 
nance under  which  the  telephone  company 
now  claims.  But  the  judgment  makes  the 
opinion  of  the  court  filed  at  the  time  "t^ 
part  of  the  record."  That  opinion  shows 
that  the  court  dismissed  the  bill  because  its 
object  had  failed,  the  city  having  actually 
constructed  its  lines  before  final  decree.  Li 
reference  to  the  issue  as  to  the  validity  of 
the  telephone  company's  street  rights,  the 
Kentucky  court  said :  "In  passing  upon  the 
question  of  granting  or  refusing  the  injunc- 
tion, I  deem  it  wholly  unnecessary  to  pais 
upon  the  validity  or  invalidity  of  the  ordi- 
nance discussed."  The  litigation,  though 
between  the  same  parties,  is  upon  an  en- 
tirely different  cause  of  action.  The  bar  of 
the  former  judgment  is  therefore  eonflned 
to  the  questions  which  were  actually  ^^^^^^ 
gated  and  decided  in  the  former  ca8»«  ~ 
devolved  upon  the  city  ta  ahflm  ^ 
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of  iti  plea,  the  cause  of  action  being  differ- 
ent in  the  present  case,  that  the  point  here 
in  issue  was  adjudged  in  the  former  case. 
DeSollar  ▼.  Hanscome,  158  U.  S.  216,  39  L. 
ed.  966,  16  Sup.  C?t  Rep.  816;  Virginia- 
Carolina  Chemical  Co.  v.  Kirven,  216  U.  S. 
262,  64  L.  ed.  179,  30  Sup.  Ct.  Rep.  78. 

We  find  no  error  in  the  decree  of  the  court 
below  and  it  is  therefore  affirmed. 

Mr.  Justice  Day,  dissenting: 

I  am  unable  to  concur  in  the  judgment 
and  opinion  announced  in  this  case.  In  my 
opinion  the  ordinance  of  December  4,  1889, 
granting  to  the  Cumberland  Telephone  k 
Telegraph  Company,  its  successors  and  as- 
77]signs,  the  *right  to  use  the  streets  and 
alleys  of  the  city  of  Owensboro  for  the  pur- 
pose of  erecting  poles  and  stringing  wires 
thereon  to  maintain  a  telephone  system,  did 
not  grant  a  perpetual  franchise,  because  of 
the  limitation  upon  the  authority  of  the 
city  of  Owensboro  to  grant  a  perpetual 
franchise. 

The  case  is  not  controlled  by  the  previous 
cases  in  this  court,  such  as  the  late  case  of 
Louisville  v.  Cumberland  Teleph.  &  Teleg. 
Co.  224  U.  S.  649,  56  L.  ed.  934,  32  Sup.  Ct. 
Rep.  672,  which  had  to  do  with  the  con- 
struction of  a  legislative  grant  to  a  corpora- 
tion having  perpetual  succession,  and  did 
not  involve  the  construction  of  the  charter 
of  a  Kentucky  city,  such  as  is  here  under 
consideration. 

The  power  to  grant  a  perpetual  frsnchise 
to  telephone  and  similar  companies  desiring 
to  use  the  streets  and  alleys  of  the  city  of 
Owensboro  is  said  to  be  derived  under  §  10 
of  the  charter,  conferring  upon  the  common 
council,  in  its  27th  subsection,  the  right  to 
regulate  streets,  alleys,  and  sidewalks,  and 
all  repairs  thereof,  in  the  city.  Conceding 
that  if  this  power  were  conferred  without 
limitation  it  might  authorize  a  grant  in 
perpetuity  of  the  character  herein  involved, 
the  authority  found  in  the  27th  subsection, 
as  well  as  other  municipal  powers,  are  all 
granted  to  the  common  council  by  the  legis- 
lature of  the  state  upon  the  following  terms, 
preceding  the  grant  of  authority :  "§  10. 
The  common  council  shall  have  control  of 
the  finances  and  all  property,  real  and 
personal,  belonging  to  the  city,  and  shall 
have  full  power  to  make,  publish,  amend, 
and  repeal  all  ordinances  for  the  following 
purposes,  to  wit."  In  other  words  the  au- 
thority granted  to  regulate  the  streets  is 
limited  by  the  express  reservation  that  it 
■hall  be  exercised  subject  to  the  power  of 
the  city  to  amend  and  repeal  any  ordinance 
M  enacted. 

In  Greenwood  v.  Union  Freight  R.  Cb.  105 
U.  S.  13,  26  L.  ed.  961,  wherein  this  court 
held  that  a  grant  to  a  street  railway  oom- 
MS9S 


pany  subject  to  the  limitation  of  the  right 
to  amend,  alter,  or  repeal  was  *subject[78 
to  future  legislation  ending  the  right  of  tlie 
street  railway  company  to  operate  in  the 
streets  of  the  city,  Mr.  Justice  Miller,  who 
delivered  the  opinion  of  the  court,  stated 
the  origin  of  statutory  and  legislative  reser- 
vations of  this  character  enacted  since  the 
decision  of  Dartmouth  College  v.  Woodward, 
4  Wheat  618,  4  L.  ed.  629,  construing 
corporate  charters  as  contracts  between  the 
public  authorities  and  the  grantees,  beyond 
legislative  control  and  within  the  protec- 
tion of  the  contract  clause  of  the  Federal 
Constitution.  The  learned  justice  said  (p. 
20): 

"It  became  obvious  at  once  that  many  acts 
of  incorporation  which  had  been  passed  as 
laws  of  a  public  character,  partaking  in 
no  general  sense  of  a  bargain  between  the 
states  and  the  corporations  which  they 
created,  but  which  yet  conferred  private 
rights,  were  no  longer  subject  to  amendment, 
alteration,  or  repeal,  except  by  the  consent 
of  the  corporate  body,  and  that  the  general 
control  which  the  legislatures  creating  such 
bodies  had  previously  supposed  they  had 
the  right  to  exercise  no  longer  existed.  It 
was,  no  doubt,  with  a  view  to  suggest  a 
method  by  which  the  state  legislatures 
could  retain  in  a  large  measure  this  im- 
portant power  without  violating  the  pro- 
vision of  the  Federal  Constitution,  that  Mr. 
Justice  Story,  in  his  concurring  opinion 
in  the  Dartmouth  College  case,  suggested 
that  when  the  legislature  was  enacting  a 
charter  for  a  corporation,  a  provision  in 
the  statute  reserving  to  the  legislature  the 
right  to  amend  or  repeal  it  must  be  held 
to  be  a  part  of  the  contract  itself,  and  the 
subsequent  exercise  of  the  right  would  be 
in  accordance  with  the  contract,  and  could 
not,  therefore,  impair  its  obligation." 

In  view  of  that  policy  this  court  held 
that,  whatever  rights  remained  to  its  other 
property,  the  authority  to  run  cars  upon 
the  streets  of  the  city  of  Boston,  being  sub- 
ject to  the  reservation,  terminated  upon 
the  repeal  of  the  ordinance. 

If  there  is  such  right  to  repeal,  the  au- 
thorities are  conclusive  *that  it  may  be[79 
exercised  so  as  to  terminate  the  rights  of 
the  company  to  further  use  the  streets.  In 
a  recent  case  (Calder  v.  Michigan,  218  U.  S. 
591,  54  L.  ed.  1163,  31  Sup.  Ct.  Rep.  122), 
this  court  approved  and  reaffirmed  this 
principle.  In  that  case  the  Grand  Rapids 
Hydraulic  Company  had  been  incorporated 
by  the  legislature  of  Michigan,  and  had 
constructed,  and  was  then  maintaining,  an 
elaborate  water  system.  The  legislature 
repealed  the  charter,  reservation  to  amend  or 
repeal  having  been  made  in  the  original 
act.    In  aid  of  the  contention  that  the  re- 
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pealing  act  was  void  under  the  14tli  Amend- 
ment to  the  Constitution,  it  was  alleged  that 
there  were  outstanding  bonds  and  a  mort- 
gage on  the  company's  plant,  including  its 
franchise  to  own  and  operate  its  system; 
also  that,  the  city  being  a  competitor  of  the 
company,  the  city  authorities  had  secured 
the  passage  of  the  repealing  statute  by 
unfair  means.  This  court  said  (pp.  598 
et  seq.) : 

'The  defendants  now,  on  the  ground  that 
there  are  limits  even  to  the  operation  of  a 
reserved  power  to  repeal,  argue  that  we 
should  consider  these  allegations.  But  we 
do  not  inquire  into  the  knowledge,  negli- 
gence, methods,  or  motives  of  the  legisla- 
ture, if,  as  in  this  case,  the  repeal  was 
passed  in  due  form.  United  States  t.  Dea 
Moines  Nav.  ft  R.  Co.  142  U.  S.  510,  544, 
35  L.  ed.  1099,  1109,  12  Sup.  Ct.  Rep.  308. 
The  only  question  that  we  can  consider  is 
whether  there  is  anything  relevant  to  the 
present  case  in  the  terms  or  effect  of  the  re- 
peal that  goes  beyond  the  power  that  the 
charter  expressly  reserves. 

**  .  •  .  By  making  a  contract  or  in- 
curring a  debt  the  defendants,  so  far  as  they 
are  concerned,  could  not  get  rid  of  an  in- 
firmity inherent  in  the  corporation.  They 
contracted  subject,  not  paramount,  to  the 
proviso  for  repeal,  as  is  shown  by  a  long 
line  of  eases.  Greenwood  v.  Union  Freight  R. 
Co.  106  U.  8.  13,  26  L.  ed.  961;  Newport  ft 
C.  Bridge  Co.  t.  United  States,  105  U.  S. 
470,  26  L.  ed.  1143;  Chicago  L.  Ins.  Co.  v. 
Needles,  113  U.  S.  574,  28  L.  ed.  1084,  6  Sup. 
Ct.  Rep.  681;  Monongahela  Nav.  Co.  v. 
United  States,  148  U.  S.  313,  338,  340,  37  L. 
fd.  463,  472,  473,  13  Sup.  Ct.  Rep.  622; 
80]New  Orleans  Waterworks  Co.  v.  •Louis- 
tana,  185  U.  S.  336,  353,  354,  46  L.  ed.  936, 
944,  945,  22  Sup.  Ct.  Rep.  691;  Knoxville 
Water  Co.  v.  Knoxville,  189  U.  S.  434,  437, 
438,  47  L.  ed.  887,  23  Sup.  Ct.  Rep.  531; 
Manigault  v.  Springs,  199  U.  S.  473,  480,  50 
L.  ed.  274,  278,  26  Sup.  a.  Rep.  127.  It 
would  be  a  waste  of  words  to  try  to  make 
clearer  than  it  is  on  its  face,  the  meaning 
and  effect  of  this  reservation  of  the  power 
to  repeal. 

**  ,  ,  ,  The  only  question  before  us 
now  is  the  validity  of  the  judgment  ousting 
the  defendants  from  'assuming  to  act  as  a 
body  eorporate,  and  particularly  under  the 
name  and  style  of  the  Grand  Rapids  Hy- 
draulie  Company.'  This  really  is  too  plain 
to  require  the  argument  that  we  have  spent 
npon  it.  We  may  add  that  it  is  a  matter 
upon  which  the  bondholders  have  nothing 
U  mj." 

See  also  Hamilton  Gaslight  ft  Coke  Co.  v. 
Hamilton,  146  U.  S.  258,  36  L.  ed.  963,  13 
Sup.  Ct.  Rep.  90. 

It  is  said,  however,  and  that  seems  to  be 
»7  Ii.  ed. 


the  ground  which  the  decision  of  the  court 
upon  this  point  rests,  at  last,  that  the  reser* 
vation  of  the  right  to  repeal  does  not  dearly 
appear  in  the  charter  of  Owensboro,  as  it 
did  in  the  Massachusetts  legislation  con- 
sidered in  Greenwood  v.  Union  Freight  R. 
Co.  supra,  and  it  is  said  that  such  right, 
when  it  is  claimed,  must  be  clear  and  ex- 
plicit. To  my  mind  the  purpose  of  the  Ken* 
tucky  legislature  was  evidenced  with  perfect 
clearness,  for  I  think  that  the  same  law 
which  gave  the  city  the  right,  which  other- 
wise would  have  rested  with  the  legislature 
alone,  of  exercising  authority  over  the 
streets,  which  in  this  case,  it  is  held,  au- 
thorized their  use  for  telephone  purposes,  in 
unmistakable  terms  made  such  authority 
subject  to  the  clearly  stated  and  definite 
limitation  named.  Furthermore,  the  doc- 
trine is  well  settled  that  legislative  grants 
of  municipal  authority  shall  be  construed 
most  favorably  to  the  public  and  against 
persons  claiming  thereunder, — a  doctrine 
sanctioned  by  decisions  of  this  court. 
Moras  ▼.  Miami  County,  2  Black,  722,  17 
L.  ed.  342;  Detroit  Citizens'  Street  R.  Co.  ▼. 
Detroit  R.  Co.  171  U.  S.  48,  43  L.  ed.  67,  18 
Sup.  Ct.  Rep.  732;  Los  Angeles  ▼.  Loe 
Angeles  aty  Water  Co.  177  U.  S.  658,  44  L. 
ed.  886,  20  Sup.  Ct.  Rep.  736.  Surely,  if  the 
intention  of  the  *K*entucky  legisl»ture[81 
to  reserve  in  the  municipality  the  authority 
to  repeal  such  grants  as  the  one  here  in- 
volved is  not  clearly  manifested,  at  least 
there  is  reasonable  room  for  doubt,  and  such 
doubt  must  be  resolved  in  favor  of  the  pub- 
lic. If  the  doubt  be  determined  in  favor  of 
the  company,  and  a  grant  which  is  not  dear* 
ly  in  perpetuity  is  held  to  be  such,  the  effect 
is  to  tie  the  hands  of  the  municipality  from 
obtaining  revenue  from  the  use  of  property 
held  by  it  in  trust  for  all  its  people. 

It  is  also  said  that  the  exercise  of  the 
reserved  right  to  repeal  in  cases  like  this 
will  have  the  effect  to  destroy  contract 
rights,  upon  the  strength  of  which  large  in- 
vestments may  have  been  made.  But  this 
argument  overlooks  the  proposition  that,  if 
the  grant  was  made  subject  to  the  right 
to  revoke  by  subsequent  action  of  the  au- 
thority which  made  the  grant,  then  no  con- 
tract was  entered  into  between  the  parties 
beyond  the  control  of  the  reserved  power  of 
the  municipality;  for,  as  Mr.  Justice  Miller 
said  in  the  Greenwood  v.  Union  Freight  R. 
Co.  Case,  under  such  "a  provision  .  .*.  re- 
serving to  the  legislature  the  right  to  amend 
or  repeal,  it  must  be  held  to  be  a  part  of 
the  contract  itself,  and  the  subsequent  exer- 
cise of  the  right  would  be  in  accordance  with 
the  contract,  and  could  not,  therefore,  im- 
pair its  obligation.*'  So,  if  thU  limitation** 
in  fact  existedi  the  rl^^t  tA  t«^^»5L  -^^skV^*^ 
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grant,  and  the  grantee  is  conclusively  pre- 
•mned  to  be  aware  of  this  limitation,  and 
to  make  his  investments  subject  to  the  ezer- 
eiae  of  the  reserved  rights  Calder  v.  Mich- 
igan, supra.  Moreover,  if  limited  grants 
are  to  be  construed  into  perpetuities,  then 
the  control  over  streets  for  railway,  tele- 
phone, and  other  kindred  enterprises  of 
enormous  value  are  granted  to  private  cor- 
porations without  compensation  for  the  use 
of  such  valuable  rights  which  belong  to 
the  municipality.  Recent  cases  in  this 
court  have  shown  the  great  value  of  such 
privileges,  and  that  investors  are  found  who 
88]are  willing  to  pay  for  *the  privilege  of 
using  the  public  streets  for  these  purposes. 

A  single  case  is  cited  in  the  opinion  of 
the  court  to  sustain  the  conclusion  reached 
upon  this  branch  of  the  case,  and  that  is 
State,  Hudson  Teleph.  Co.  Prosecutor,  v. 
Jersey  City,  49  N.  J.  L.  303,  60  Am.  Rep. 
619,  8  AtL  123.  An  examination  of  that 
case  shows  that  it  did  not  involve  the  ques- 
tion now  under  consideration.  There  the 
telephone  company  was  organized  as  such 
under  the  prevailing  statutes  of  the  state, 
and  had  obtained  on  certain  conditions  the 
permission  of  the  municipality  to  use  the 
streets  in  accordance  with  a  provision  in 
the  statute  that  the  designation  of  the 
streets  to  be  used  and  manner  of  placing 
poles  should  first  be  secured.  An  ordinance 
was  passed,  revoking  the  permission,  al- 
though the  company  had  complied  with  the 
conditions,  and  the  court  held  that  the  re- 
voking ordinance  was  invalid.  The  court 
noticed  the  power  reserved  in  the  corpora- 
tion act  to  repeal,  suspend,  and  alter  char- 
ters, and  the  power  of  the  city  council  to 
repeal  ordinances.  The  former  was  held  to 
run  to  the  legislature  solely,  and  it  was  said 
that  there  was  no  provision  in  the  act  au- 
thorizing the  municipality  to  revoke  its 
permission.  Of  the  latter  the  court  said 
that  the  power  to  repeal  was  a  general  pow- 
er arising  from  the  power  to  pass  ordi- 
nances, and  existed  without  the  express 
charter  powers,  and  that  such  general  power 
would  not  sustain  the  rescission  of  an  act 
authorized    by    other    legislation. 

A  somewhat  diligent  search  has  failed  to 
discover  cases  exactly  in  point,  construing 
a  reservation  of  the  character  herein  in- 
volved. The  case  of  Lake  Roland  Elev.  R. 
Ca  V.  Baltimore,  77  Md.  352,  20  L.Rw^. 
126,  26  Atl.  610,  followed  and  approved  in 
United  R.  &  Electric  Co.  v.  Hayes,  92  Md. 
490,  48  Atl.  364,  is,  however,  closely  analo- 
gous. In  that  case  the  city  granted  a  fran* 
diisa  to  the  railway  company,  permitting 
it  to  lay  tracks  in  the  streets  of  the  city, 
and  also  to  erect  an  elevated  railway  in  a 
eertain  street.  A  statute  passed  to  confirm 
SMJ  ^th§  aetloB  of  the  dty  with  respect  to 
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that  part  of  the  ordinance  granting  a  fran- 
chise which  related  to  the  elevated  raihraj 
contained  a  reservation  to  the  city  of  "the 
same  power  and  control  hereafter  in  refer* 
ence  to  the  enforcement,  amendment,  or  re- 
peal of  said  ordinance  [granting  the  fran- 
chise] as  it  has  or  would  have  in  respect  to 
any  ordinance  passed  under  its  genersl 
powers."  This  reservation  was  held  to  au- 
thorize the  repeal  of  the  grant  in  question. 
The  case  upon  this  point  meets  the  argu- 
ment made  in  the  opinion  in  this  ease,  thai 
the  right  to  amend,  alter,  or  repeal  would 
have  existed  without  the  statute,  and 
cannot  be  held  to  cover  the  grant  of  fran- 
chise privileges  to  use  the  streets.  Un- 
doubtedly this  right  of  repeal  would  have 
existed,  and  hence  its  insertion  was  unneces- 
sary, unless  it  was  to  have  some  further 
purpose  than  that  the  law  already  gave, — 
the  general  power  of  a  munieipality  to  re- 
peal ordinances  of  a  legislative  character. 
We  think  the  intention  in  this  case  was  the 
same  as  in  the  Maryland  case,  to  preserve 
in  the  municipality  authority  over  the 
streets  in  the  interests  of  the  public 

In  my  view  the  case  in  its  present  atti- 
tude comes  to  this:  The  permission  to 
place  poles  and  string  wires  in  the  city  of 
Owensboro  was  granted  under  a  charter 
which  expressly  reserved  the  right  to  repeal 
by  subsequent  act  of  the  municipal  l^sla- 
ture.  In  the  face  of  this  authority,  and  pre- 
sumably with  knowledge  of  it,  the  company 
has  entered  upon  the  streets  and  made  use 
of  them  for  the  purposes  intended.  Holding 
its  grant  subject  to  this  superior  right  in 
the  city  to  end  it,  I  think  the  subsequent 
repealing  ordinance  was  within  the  power 
of  the  municipality. 

Mr.  Justice  McKenna,  Mr.  Justiee 
Hughes,  and  Mr.  Justiee  PItnej  oonenr 
in  this  dissent. 
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(See  S.  C.  Reporter's  ed.  84-98.) 

Error  to  district  court  —  Federml  qvea* 
tlon. 
1.  A  decree  of  a  Federal  district  eourt 

Note. — On  direct  review  in  Federal  So- 
preme  Court  of  Judgments  of  district  or 
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In  A  luit  in  which  it  was  claimed  that  a  i 
municipal  ordinance  imposing  licenie  feea,  * 
at  a  law  of  the  state,  fow  che  use  and  occu- 
pation of  the  city  streeta  by  the  pipes  of  a 
water  distributing  system,  is  in  contraven- 
tion of  the  Federal  Constitution,  is  one 
which,  under  the  act  of  March  3,  1891  (26 
Stat,  at  L.  827,  chap.  617,  U.  8.  Comp. 
Stat.  1901,  p.  649),  S  6,  may  be  directly 
reriewed  br  writ  of  error  from  the  Federu 
Supreme  Court. 

[For  other  cases,  see  Appeal  and  Brror,  988- 
989.  In  Digest  8np.  cl  1908.] 

Error  to  district  court  —  extending  re- 
Tiew  beyond  Federal  question. 

2.  The  Jurisdiction  of  the  Federal  Su- 
preme court  on  writ  of  error  to  review  a 
decision  of  a  Federal  district  court  in  a 
case  in  which  a  constitutional  question  is 
iuTolved  extends  to  a  determination  not 
only  of  such  question,  but  of  every  other 
question  properly  arising  in  the  case. 
[For  other  cases,  see  Appeal  and  Brror,  4297- 

4800.  In  Digest  Bnp.  Ct.  1908.] 

Brror  to  district  court  —  constitutional 
question  —  cross  appeal  on  non-Fed- 
eral question. 

8.  A  ruling  against  the  defendant  below 
upon  a  non-Federal  question  may  be  brought 
up  for  review  by  a  cross  writ  of  error,  where 
the  plaintiff  below  has  sued  out  upon  con- 
stitutional grounds  a  direct  writ  of  error 
from  the  Fraeral  Supreme  Court  to  a  dis- 
trict court. 

[For  other  cases,  ses  Appeal  and  Brror.  988- 
989.  In  Digest  Bnp.  Ct.  1908.] 

Water   supply  —  franchise  —  property 

right. 

4.  A  municipal  grant  of  the  ri^t  to  oc- 
cupy the  city  streets  with  the  pipes  of  a 
water-distributing  system  is,  when  accepted 
by  the  grantee,  not  a  mere  revocable  license, 
but  is  a  substantial  property  right. 

[For  other  esses,  see  Franchise;  Mnnldpal 
Corporations.  II.  f ;  Waters,  III.  a.  In  Digest 

Water  supply  —  franchise  —  duration. 

6.  A  municipal  grant  to  individuals  for 
an  indefinite  term,  of  the  right  to  lay  in 
the  city  streets  and  to  repair  the  pipes  of 
a  water-distributing  system,  if  affected  at 
all  l^  Idaho  Rev.  Stat.  8  2710,  which,  after 
prohibiting  corporations  from  supplying  a 
municipality  with  water  without  muiiicipisl 
assent,  provides  that  "no  contract  or  grant 
must  be  made  for  a  term  exceeding  fifty 
vears,"  is  not  rendered  thereby  ineffective, 
out,  at  most,  is  limited  to  a  term  of  fifty 
years. 

[For  other  cases,  see  Franchise ;  Mnnldpal 
Corporations.  II.  f ;  Waters,  III.  a.  In  Digest 

Constitutional  law  —  impairing  con- 
tract obligations  —  water  supply  — 
framdilse. 

6.  The  obligation  of  a  municipal  ordi- 
nance granting  an  irrevocable  easement  to 
lay  in  the  city  streets  and  repair  the  pipes 
of  a  water-distributinff  system  is  uncon- 
stitutionally impaired  by  a  subsequent  or- 
dinance requiring  the  payment  to  the  city 


of  a  monthfy  rental  for  such  use  and  oeea- 

pation  of  the  streets. 

[For  other  cases,  see  Constltntlonal  Law, 
IV.  s,  4.  In   Digest  Bnp.  Ct   1908.] 

Constitutional  law  —  Impairing  con- 
tract obligations  —  free  water  for  lire 
purposes. 

7.  The  burden  of  furnishing  free  water 

for  fire  purposes,  imposed  by  Idaho  Rev. 

Stat.  8  2711,  upon  all  corporations  formed 

to  supply  water  to  cities  and  towns,  oonld 

be  removed,  as  was  done  by  the  amendment 

of  March,  1906,  without  unconstitutionally 

impairing  the  obligation  of  any  contract. 

[For  other  cases,  see  Constltntlonal  Law, 
1814-1824,   In    Digest   Bnp.   Ct.   1908.] 

Water  supply  —  free  water  for  lire  pur- 
poses. 

8.  A  municipality  cannot  sucoessfullv 
claim  that  a  water  company  is  under  obli- 
gation to  furnish  free  water  for  fire  pur- 
poses, where  a  charge  for  water  fumiued 
for  such  purposes  is  included  in  the  sched- 
ule of  water  rates  established  by  water 
commissioners  conformably  to  Idaho  Rev. 
Code,  8  2889,  providing  that  the  decision  of 
such  commissioners  must  fix  and  determine 
water  rates,  which  shall  continue  in  fores 
until  new  rates  shall  be  established. 

[For  other  cases,  see  Mnnldpal  Corporatloiis, 
II.  f:  Waters.  III.  a,  la  Digest  Snp.  Ct 
1908.1 

Evidence  —  snlllcleney  —  Implied  con* 

tract. 

9.  A  finding  of  the  ezlstenoe  of  a  eon- 
tract  between  a  municipality  and  a  water 
company,  with  reference  to  the  supply  of 
water  for  firs  purposes,  is  sustained  by  evi- 
dence that  a  schedule  of  water  rates,  In* 
eluding  a  charge  for  water  for  such  pur- 
pose, adopted  conformably  to  and  mads 
effective  by  Idaho  Rev.  Code,  8  2889,  had 
been  reported  to  the  city  by  the  commis- 
sioners appointed  under  that  section,  and 
that  the  city  for  some  months  paid  the  rats 
so  fizea,  and  continued  to  use  the  water  for 
fire  purposes  after  it  had  notified  the  watsr 
companv  that  it  would  pay  no  further  bUk 
for  such  service,  and  tne  water  compswy 
disregarding  sudi  notice,  had  continued  to 
maintain  its  service  for  fire  purposes. 
[For  other  cases,  see  Bvldence,  Xfl.  1,  la  Di- 
gest Bnp.  Ct.  1908.] 

[Nos.    678    and   680.] 

Argued  May  7  and  8,  1918.    Decided  June 

16,  1918. 

JN  ERROR  and  on  Cross  Writ  of  Error 
to  the  District  Court  of  the  United 
States  for  the  District  of  Idaho  to  revlsiw 
a  decree  allowing  a  counterclaim  for  month- 
ly license  fees  or  rentals  against  the  lia- 
bility of  a  municipality  to  pay  a  water 
company  for  water  furnished  for  fire  pvr- 
poses.  Reversed  and  remanded  for  fnrthsr 
proceedings. 
The  facts  are  stated  in  the  opinion. 


sireuit  courts— see  notes  to  Gwin  v.  United  I      On  the  establishment  and  regulatioi 
States,  46  L.  ed.  U.  8.  741,  and  B.  Altman  |  municipsX  ^%\jw  SKk^sVi— *««^  ^'^^^  ^ 
ft  On.  V.  United  8Uts8»  58  I   ed.  U.  8.  894f   «  r^  Baa^KQ«t  ^* 
§T  Ii. 


09,  100                    SUPREMB  OOUBT  Of  THB  UNTTBD  STATBa              Oor.  TmM. 

upon  divenity  ot  citizenships  and  upon  thmt  to  matters  of  local  law,  ■neh  at  the  oon- 

ground  the  water  company  removed  the  ao*  struction  of  the  state  Constitution  and  atat- 

tion  from  the  state  court  to  the  eireuit  court  ^^^>  »nd  the  powers  of  local  municipal  oor- 

of  the  United  SUtes.    One  of  the  defenses  porations,  must  be  regarded  by  the  Federal 

d  the  watc.  company    a^^erted  in  iU  aj.  S^^^es^HSt^on^^^^ai^^^^ 

•war,  waa  that   it  had  by   purchaae   and  or  secured  by  the  Constitution  of  thcTJnited 

agreement  succeeded  to    grants    to  street  states. 

easements  which  had  not  expired,  and  that  [For  other  cases,  see  Courts,  VII.  e.  In  Digest 

ordinance  No.  678  of  June  7,  1906,  imposing  S'^P-  Ct.  1908.) 

upon  it  a  license  fee  or  rental  for  the  use  Franchise  -  term   -   reaerratton     In 

and  occupation  of  the  streets  of  the  city  f^**^'           ..       .     ^u            .  ^     i 

—4*1.  Urn  \7i^^  ««^  .^^K.^n^  4^^  +1,^  A\^  2.  A  reservation  in  the  municipal  grant 

with  iU  pipes  and  appliances  for  the  dis-  ^^  ^  franchise  for  the  dUtribution  of  eleo- 

tribution  of  water,  was  m  derogation  of  the  ^^c  current  that,  whenever  the  city  coun- 

street  rights  theretofore  granted,  and  void  cil  shall  by  ordinance  declare  the  necessity 

as  in  contravention  of  article  1,  §  10  of  the  of  removing  the  poles  or  wires  from  the 

Constitution  of  the  United  States,  and  in  public  highways,  the  grantee  shall,  within 

violation  of  the  14th  Amendment  thereto,  sixty  days,  remove  the  same,  does  not  indi- 

This  claim  was  denied  and  the  ordinance  cate  that  the   franchise  was   not  in^^per- 

held  valid.    Upon  that  and  other  issues  in  l^^'''^*  ^  ^^^X  ^^"^  **»•  corporate  life  of 

the  case  the  circuit  judge   found  for   the  ^prawJ^   «nerally,   see   Franchise,   in   Dl- 

plaintiff,  the  facts  being  stipulated  and  a  gest  Sup.  Ct  1908.] 

Jury  waived.     The  case  was  therefore  one  Franchise  —  oonstmction  —  practioal 

100]  *in  which  jurisdiction   had  been   in-  interpretation. 

voked  wholly  upon  diversity  of  citizenship,  3.  A  municipal  grant  of  a  franchise  to 
but  in  the  course  of  the  case  there  arose  a  ^^  »  general  electric  light  busmeas  must 
\^^m*:^^  »«  ♦«.  ♦».«  iw^n.fu.i^f/^noitfTT  /»f  fYiA  be  deemed  in  Nebraska  to  include  the  dis- 
q^estion  as  to  the  coMtitutionality  of  the  tribution  of  electric  current  for  power  and 
ordinance  which  was  the  foundation  of  the  j^^^j  ^^  ^^^  ^  ^^^  lighting,  i^ere  such 
plaintiTs  right.  The  unsuccessful  party  has  been  the  practical  interpretaUon  of  the 
had,  therefore,  a  right  to  bring  the  case  franchise  by  both  the  city  and  the  grantee, 
direct  to  this  court,  or,  at  its  election,  carry  in  view  of  the  decisions  of  the  Nebraska 
it  io  the  circuit  court  of  appeals.  It  elected  courts  that  the  doctrine  of  practical  inter- 
the  latter  course.  The  circuit  court  of  ap-  pretation  of  contracts  is  applicable  to  pub- 
peals  might  have  certified  the  question  to  |>c-8ervice  franchises. 

f^        _I         -i.      •  vx  J     -J  J  -x    1            -Au  CS^or    other    cases,    see    Contracts,    269-268; 

this  court,  or  it  might  decided  it  along  with  Franchise,  In   Digest  Sup.  Ct.  1908.] 

the  other  questions  in  the  case.    But  from  Judgment   —   conclnsiveneaa   —   moit- 

ita  Judgment  no  writ  of  error  will  lie  to  this  gagee. 

court,  as  the  judiciary  act  of  1891  [26  Stat.  4.  A  decree  against  an  electric  light  and 

at  L.  826,  chap.  617,  U.  S.  Comp.  Stat.  1901,  power   company   in   a  controversy  with   a 

p.  488]  does  not  contemplate  two  reviews,  municipality   over    its    franchise   does   not 

one  by  the  circuit  court  of  appeals  and  an-  ?"•«;[«»*  **»«  ^'^J^  *°  »  ^ort^sge  given  by 

other  by  this  court  in  such  cases.    For  this  ""??  company  from  maintaining  *  wmilar 

wi.ucr  ujr  wi«  wuiw  m  o«*.*i  ^oco.    x w»  wu«  ^^^^  against  the  municipality,   where  the 

reason  the  writ  of  error  must  be  dismissed,  trustee^s  rights  and  those  of  the  bondhold- 

Robinson  v.  Caldwell,  166  U.  S.  369,  41  L.  e^  whom  it  represents  were  acquired  long 

ed.  746,  17  Sup.  Ct.  Rep.  343;  Loeb  v.  Co-  prior  to  the  first  suit,  and  the  truatee  was 

lumbia  Twp.  179  U.  S.  472,  46  L.  ed.  280,  21  not  a  party  to  that  suit. 

Sup.   Ct.   Rep.   174;    Macfadden  v.   United  [For  other  casM.  see  Judgment,  III.  k«  6.  la 

Stites.  213  U  S.  288,  63  L.  ed.  801,  29  Sup.  ^*^*  «""^-  ^  '^^^ 

^   ^P-  *«^-  [No.  764.] 


Argued  February  27  and  28,  1913.    Ordered 

OLD  COLONY  TRUST  COMPANY,  Appt,  for    reargument   March    17,    1913.     Re- 

V.  argued  April  10  and  11,  1918.     Decided 

OITY  OF  OMAHA.  June  16,  1913. 

(8m  a  a  Reporter'a  ed.  100-122.)  •  PPEAL  from  the  District  Court  of  the 

^  „      .       ^     .  .          ,  A  United  States  for  the  District  of  Ne- 

'^SSfcSS^^^                    deciaiona  of  ^^^^^  ^  ^^^.^^  ^  ^^^^  dismUsing  for 

L  Da^iona  rf  the  state  'courts  relating  want  of  equity  a  suit  by  a  trustee  in  a  mort^ 


KoiBi— Aa  to  state  decisions  and  laws  as 

mlet   of   decision    in    Federal   courts — see 

Dotea  to  Forepaugh  v.  Delaware,  L.  &  W.  R. 

a>.  5  L.RJL  608;  Clark  v.  Graham,  6  L.  ed. 

M4i0 


U.  S.  334 ;  Elmendorf  v.  Taylor,  6  L.  ed.  U. 
S.  290;  Jackson  ex  dem.  St.  John  v.  CAiew, 
6  L.  ed.  U.  8.  683;  Mitchell  v.  BuHingtoa, 
18  L.  ed.  U.  S.  861;   and  United  Stxtea 

ISO  V.  8. 


1912. 


OLD  OOLONY  TRUST  00.  ▼.  OMAHA. 


gage  of  a  publie-ferrioe  eorporatioB  io  en- 
join a  munieipality  from  interfering  with 
its  franchise.  ReTersed  and  remanded  with 
a  direction  to  enter  a  decree  for  complain- 
ant. 
The  facte  are  stated  in  the  opinion. 

Mr.  William  D.  MoHngb  argued  the 
cause  and  filed  a  brief  for  appellant: 

While  we  contend  that  the  grant  of  the 
right  of  way  by  the  ordinance  in  question 
was  of  such  right  "in  perpetuity/'  we  do 
not  claim  that  the  right  vested  in  the  New 
Omaha  Thomson-Houston  Electric  Light 
Oumpany  or  its  assigns  was  perpetual  un- 
d^  all  conditions  and  circumstances.  The 
grant  was  not  a  gratuity,  but,  as  a  consid- 
eration therefor,  carried  an  obligation  on  the 
part  of  the  company  acting  under  the  same 
te  render  to  the  public  the  service  to  se- 
eare  which  the  grant  was  made. 

American  Waterworks  Co.  v.  State,  46 
Neb.  194,  30  L.RA.  447,  60  Am.  St.  Rep. 
610,  64  N.  W.  711;  Potwin  Place  v.  Topeka 
R,  Co.  61  Kan.  609,  37  Am.  St.  Rep.  312,  33 
Pae.  309;  Fellows  v.  Los  Angeles,  151  Cal. 
62,  90  Pac.  137;  Nebraska  Teleph.  Co.  v. 
Fremont,  72  Neb.  26,  99  N.  W.  811;  New 
Orleans  Gaslight  Co.  v.  Louisiana  Light  & 
H.  P.  &  Mfg.  Co.  115  U.  S.  650,  29  L.  ed. 
616,  6  Sup.  Ct.  Rep.  252;  State  ex  rel.  Web- 
ster y.  Nebraska  Teleph.  Co.  17  Neb.  126, 
62  Am.  Rep.  404,  22  N.  W.  237;  State  v. 
Sioux  aty  &  P.  R.  Co.  7  Neb.  374. 

The  provision  in  the  ordinance  in  ques- 
tion, to  the  effect  that  whenever  the  city 
council  shall,  by  ordinance,  declare  the  ne- 
ovAsity  of  removing  from  the  public  streets 
of  the  city  of  Omaha  the  telegraph,  tele- 
phone, or  electric  poles,  the  grantee  com- 
piiny  shall,  within  sixty  days  from  the 
passage  of  the  ordinance,  remove  its  poles 
f/om  such  streets  and  alleys,  was  not  a  res- 
eifntion  of  a  power  to  terminate  at  will  the 
gcant  of  the  right  of  way. 

New  Orleans  v.  Great  Southern  Teleph. 
4  Teleg.  Co.  40  La.  Ann.  41,  8  Am.  St.  Rep. 
60(2,  3  So.  633;  Louisville  v.  Cumberland 
Tfleph.  &  Teleg.  Co.  224  U.  S.  649,  56  L.  ed. 
934,  32  Sup.  Ct.  Rep.  572;  Northwestern 
Teleph.  Exch.  Co.  ▼.  Minneapolis,  81  Minn. 
140,  63  LJLA.  175,  83  N.  W.  627,  86  N.  W. 
69. 

A  public-service  corporation  may  accept 
a  grant  of  a  right  of  way  for  a  period 
longer  than  its  corporate  existence. 

Detroit  ▼.  Detroit  Citizens'  Street  R.  Co. 
184  U.  S.  368,  46  L.  ed.  592,  22  Sup.  Ct.  Rep. 
410. 

Ab  the  ordinance  in  question  granted  a 


right  of  way  in  terms  wnich  expressly  rec- 
ognized the  right  of  assignment,  and  with- 
out limitation  aa  to  time,  and  with  no  ree- 
ervation  of  power  in  the  city  to  alter  or  re- 
voke the  eame,  under  general  principles  of 
law  the  grant  of  the  right  of  way  to  the 
company  or  assigns  was  in  perpetuity. 

BUir  V.  Chicago,  201  U.  S.  400,  60  I^  ed. 
801,  26  Sup.  Ct.  Rep.  427;  Morristown  ▼. 
East  Tennessee  Teleph.  Co.  63  C.  C.  A.  IZ2, 
116  Fed.  304;  Detroit  atizens'  Street  R.  Oo. 
V.  Detroit  R.  Co.  171  U.  S.  48,  43  L.  ed.  67, 
18  Sup.  Ct.  Rep.  732;  Detroit  v.  Detroit 
Citizens'  Street  R.  Co.  184  U.  S.  368,  46  L. 
ed.  692,  22  Sup.  Ct.  Rep.  410;  People  ▼. 
O'Brien,  111  N.  Y.  1,  2  L.RJ^..  266,  7  Am. 
St.  Rep.  684,  18  N.  E.  692;  St.  Clair  County 
Turnp.  Co.  v.  Dlinois,  96  U.  S.  63,  24  L.  ed. 
651;  Louisville  v.  Cumberland  Teleph.  & 
Teleg.  Co.  224  U.  S.  649,  66  L.  ed.  934,  » 
Sup.  Ct.  Rep.  572. 

It  is  the  settled  law  of  Nebraska,  evi- 
denced by  a  series  of  decisions  by  the  ta- 
preme  court  of  that  state,  (1)  that  an  or- 
dinance such  as  the  one  in  question  granta 
to  the  company  named,  on  acceptance,  a 
right  of  way  in  perpetuity,  and  (2)  that 
cities  in  Nebraska  have  power  to  maka 
such  grants  in  perpetuity. 

Plattsmouth  v.  Nebraska  Teleph.  Oo.  80 
Neb.  460,  14  L.RJl.(N.S.)  664,  127  Am.  St. 
Rep.  779,  114  N.  W.  688;  Nebraska  Teleph. 
Co.  V.  Fremont,  72  Neb.  26,  99  N.  W.  811; 
Sharp  V.  South  Omaha,  63  Neb.  700,  74  N. 
W.  76;  State  ex  rel.  Caldwell  ▼.  Citiceni* 
Street  R.  Co.  80  Neb.  367,  114  N.  W.  429; 
State  ex  rel.  Caldwell  v.  Lincoln  Street  R. 
Co.  80  Nd>.  333,  14  L.RJl.(N.S.)  336,  114 
N.  W.  422,  118  N.  W.  326. 

The  law  of  the  state  of  Nebraska  aa  da- 
dared  by  its  supreme  court  construing  the 
powers  of  cities  under  the  statutes  of  that 
state,  and  construing  the  effect  of  ordi- 
nances passed  by  such  cities  pursuant  to 
such  charter  authority,  entered  into  and  be- 
came part  of  the  contract  evidenced  by  the 
ordinance  in  question  and  its  acceptance. 

Brine  ▼.  Hartford  F.  Ins.  Co.  96,  U.  8. 
634,  24  L.  ed.  861 ;  Edwards  ▼.  Keaney,  96 
U.  S.  695,  24  L.  ed.  793;  Gulf  &  S.  L  R.  Go. 
V.  Hewes,  183  U.  S.  71,  46  L.  ed.  89,  22  Sup. 
Ct.  Rep.  26. 

Where,  upon  the  faith  of  a  state  deohrion 
affirming  the  validity  of  contracts  made  or 
bonds  issued  under  a  statute,  other  oon- 
tracts  have  been  made  or  bonds  issued  un- 
der similar  statutes,  neither  the  legislature 
nor  the  judiciary  of  a  state  can  modify  the 
law  so  as  to  impair  the  obligation  of  the 
contract  previously  made. 


es  rel.  Bnti  ▼.  Muscatine,  19  L.  ed.  U.  S. 
490. 

On  queetiona  of  state  law,  as  to  which  the 
4eet8iQna  of  the  highest  state  oourt  muat 
ST  U  ed. 


be  followed  in  actions  originating  in,  or 
removed  to,  the  Federal  courts,  see  note  to 
Snare  k  T.  Co.  r.  Friednuui,  40  UTi.K. 
(N.S.)   380. 


BUPRKliB  COURT  OF  THE  UNITED  STATES. 


Oof .  TtBU, 


Loeb  ▼.  OolumbU  Twp.  170  U.  S.  472,  46 
L.  ed.  280,  21  Sup.  Ct.  Rep.  174;  Taylor  t. 
YpsiUnti,  106  U.  S.  71,  26  L.  6d.  1012;  Wade 
▼.  Travis  County,  174  U.  S.  499,  48  L.  ed. 
1060,  19  Sup.  Ci.  Rep.  716;  WUkei  County 
T.  Coler,  180  U.  S.  606,  46  L.  ed.  642,  81 
Sup.  Ct  Rep.  468. 

The  eity  of  Omaha  and  the  company 
operating  the  plant  under  the  ordinance  in 
question  have,  for  more  than  twenty  years, 
bi  carrying  out  the  provisions  of  the  ordi- 
nance, uniformly  placed  a  practical  con- 
ttnietion  iq>on  the  ordinance,  interpreting 
the  same  to  mean  that  the  company  had 
the  right  thereunder  to  distribute  electric 
energy  for  power  and  heat  purposes. 

Atty.  Gen.  v.  Drummond,  1  Drury  &  W. 
863;  Brown  v.  United  States,  113  U.  S.  670, 
28  L.  ed.  1079,  6  Sup.  Ct.  Rep.  648;  Chicago 
T.  Sheldon,  9  Wall.  60,  19  L.  ed.  694;  Oark's 
Run  &  S.  River  Tump.  Road  Co.  v.  Com. 
96  Ky.  626,  29  S.  W.  360;  District  of  Colum- 
bia ▼.  Gallaher,  124  U.  S.  610,  31  L.  ed.  627, 
8  Sup.  Ct.  Rep.  686;  Brooklyn  L.  Ins.  Co.  v. 
Dutcher,  96  U.  S.  269,  24  L.  ed.  410;  New 
York  ▼.  SUrin,  106  N.  Y.  1,  12  N.  E.  631 ; 
Mobile  ▼.  Louisville  &  N.  R.  Co.  84  Ala. 
116,  6  Am.  St.  Rep.  342,  40  So.  106;  St. 
Louis  Gaslight  Co.  v.  St.  Louis,  46  Mo.  121; 
Dodge  County  School  Dist.  v.  Estes,  13  Neb. 
68,  13  N.  W.  16;  State  ex  rel.  Seth  Thomas 
Cloek  Co.  V.  Cass  County,  60  Neb.  666,  83 
N.  W.  733;  United  States  v.  Hill,  120  U.  S. 
180,  30  L.  ed.  631,  7  Sup.  Ct.  Rep.  610; 
United  States  v.  Moore,  95  U.  S.  763,  24  L. 
ed.  689;  United  States  v.  Burlington  A  M. 
River  R.  Co.  98  U.  S.  341,  25  L.  ed.  200. 

The  city  of  Omaha,  by  its  legislation  and 
acta  during  twenty  years,  has  become  and 
is  estopped  to  deny  the  right  of  the  com- 
pany operating  the  plant  to  distribute 
through  its  system  electric  current  for  pow- 
er and  heat  purposes,  as  and  to  the  extent 
it  was  doing  when  the  resolution  com- 
plained of  was  passed. 

Omaha  &  C.  B.  Street  R.  Co.  v.  Omaha, 
90  Neb.  6,  132  N.  W.  731;  State  ex  rel. 
Caldwell  v.  Citizens'  Street  R.  Co.  80  Neb. 
867,  114  N.  W.  429;  State  ex  rel.  CaMweU 
T.  lincoln  Street  R.  Co.  80  Neb.  333,  14 
L.RA.(NJS.)  336,  114  N.  W.  422,  118  N.  W. 
826. 

The  decision  in  the  case  brought  by  the 
Omaha  Electric  Light  &  Power  Company 
eaanot  affect  the  decision  in  this  cause, 
■laee  neither  the  bondholders  nor  their 
trustee  were  parties  to  that  litigation. 

Keokuk  &  W.  R.  Co.  v.  Missouri,  162  U. 
a  801,  88  L.  ed.  460,  14  Sup.  Ct.  Rep.  592; 
Louisville  Trust  Co.  v.  Cincinnati,  22  C.  C. 
A.  884,  47  U.  S.  App.  36,  76  Fed.  296. 

MMtn.  Benjamin  8.  Baker  and  Wil- 
limm  €•  Lambert  argued  the  eause,  and, 
M4iM 


with  Messrs.  John  A.  Rine  and  L.  J.  Ts- 
Poel,  filed  a  brief  for  appellee: 

No  necessity  existed  for  a  perpetual 
grant. 

Blair  v.  Chicago,  201  U.  S.  400-506,  60  L 
ed.  801-845,  26  Sup.  Ct.  Rep.  427;  Logans- 
port  R.  Co.  V.  Logansport,  114  Fed.  688; 
Omaha  Electric  Light  &  P.  Co.  v.  Omahay 
102  C.  C.  A.  601,  179  Fed.  455;  Pennsylvania 
R.  Co.  T.  Canal  Comrs.  21  Pa.  22;  Rock  Is- 
land V.  Central  U.  Teleph.  Co.  132  HI.  App. 
248;  People  ex  rel.  Shallberg  v.  Central  U. 
Teleph.  Co.  232  111.  260,  83  N.  E.  829;  People 
ex  rel.  Chicago  v.  Chicago  Teleph.  Co.  220 
HI.  238,  77  N.  E.  245;  SneU  v.  Chicago,  133 
ni.  413,  8  L.R.A.  858,  24  N.  E.  532;  Camp- 
bellsville  Teleph.  Co.  v.  Lebanon,  L.  &  L. 
Teleph.  Co.  118  Ky.  277,  80  S.  W.  1114,  84 
S.  W.  518;  Louisville  Trust  Co.  v.  Cinda- 
nati,  22  C.  C.  A.  334,  47  U.  S.  App.  36,  76 
Fed.  296. 

The  municipal  authorities  were  without 
power  to  make  a  perpetual  grant. 

Bank  of  Augusta  v.  Earle,  13  Pet.  619, 
10  L.  ed.  274;  Birmingham  &  P.  M.  Street 
R.  Co.  V.  Birmingham  Street  R.  Co.  79  Ala. 
465,  58  Am.  Rep.  615;  Mobile  v.  Louisville 
&  N.  R.  Co.  84  Ala.  115,  5  Am.  St.  Rep.  342, 
40  So.  106;  McQuiUin,  Mun.  Ord.  §  200; 
San  Antonio  Traction  Co.  v.  Altgelt,  200  U. 
S.  304,  50  L.  ed.  491,  26  Sup.  Ct  Rep.  261. 

The  legislature  of  the  state  had  not  au- 
thorized the  municipal  authorities  to  make 
a  perpetual  grant. 

Omaha  Electric  Light  &  P.  Co.  ▼.  Omaha, 
102  C.  C.  A.  601,  179  Fed.  455;  OtUwa  v. 
Carey,  108  U.  S.  112,  27  L.  ed.  669,  2  Sup. 
Ct  Rep.  361;  Rhinehart  v.  Redfield,  93  App. 
Div.  410,  87  N.  Y.  Supp.  789;  Jackson  Coun- 
ty Horse  R.  Co.  v.  Interstate  Rapid  Transit 
R.  Co.  24  Fed.  306;  Barnett  v.  Denison,  146 
U.  S.  135,  36  L.  ed.  652,  12  Sup.  Ct  Rep. 
819;  Logansport  R.  Co.  v.  Logansport,  114 
Fed.  688;  Boise  City  Artesian  Hot  &  Cold 
Water  Co.  v.  Boise  Qty,  59  C.  C.  A.  236, 
123  Fed.  232;  Water,  Light  &  Gas  Co.  v. 
Hutchinson,  207  U.  S.  385,  52  L.  ed.  257,  28 
Sup.  Ct.  Rep.  135;  People  Pass.  R.  Co.  v. 
Memphis  City  R.  Co.  10  Wall.  38,  19  L.  ed. 
844;  Rhinehart  v.  Redfield,  93  App.  Div. 
410,  87  N.  Y.  Supp.  789;  Freeport  Water 
Co.  V.  Freeport,  180  U.  S.  587,  45  L.  ed.  679, 
21  Sup.  Ct.  Rep.  493;  Danville  Water  Co.  v. 
Danville,  180  U.  S.  619,  45  L.  ed.  696,  21 
Sup.  Ct.  Rep.  505;  Rogers  Park  Water  Co. 
V.  Fergus,  180  U.  S.  624,  45  L.  ed.  702,  21 
Sup.  Ct.  Rep.  490;  Knoxville  Water  Co.  ▼. 
Knoxville,  189  U.  S.  434,  47  L.  ed.  887,  28 
Sup.  Ct.  Rep.  531;  Home  Teleph.  &  Teleg. 
Co.  V.  Los  Angeles,  21 1  U.  S.  265,  53  L.  ed. 
176,  29  Sup.  Ct  Rep.  50;  SUte  ex  rel.  Mar> 
shall  V.  Wyandotte  County  Gas  Co.  88  Kmm, 
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196^  127  Pae.  MO;  Woodlaad  t.  Leeeh,  —  ■  or  otlierwiM  construed  the  grant  id  meam 

Oal.  —9  127  Fae.  1040.  |  or  to  authoriie  tlie  diatriba^on  of  anrmt 

The  fiipreme  court  of  Nebraska  has  not  i  for  power. 
decided  that  dty  authoritieB  with  charter       Omaha  Electric  Ught  &  P.  Co.  T.  Omahfty 

powers  similar  to  those  of  Omaha  at  the  172  Fed.  494;  Cleveland  Bleetric  R.  Co.  ▼. 

time  are  Tested  with  authority  to  make  a  Cleveland,  204  U.  S.  116,  61  L.  ed.  SOO,  27 

perpetual  grant  Sup.  Ct.  Rep.  202;  Charles  River  Bridge  Co. 

HoUiday  ▼.  Brown,  M  Neb.  282,  51  N.  W.  v.  Warren  Bridge  Co.  11  Pet.  496,  9  L.  ed. 

839;  Nebraska  Teleph.  Co.  v.  Fremont,  72  803;  People  ex  rel.  Woodhaven  Gaslight  Co. 

Neb.  26,  99  N.  W.  811;  PUittsmouth  ▼.  Ne-  v.  Deehan,  163  N.  Y.  628,  47  N.  B.  787; 

braska  Teleph.  Co.  80  Neb.  460,  14  L.R.A.  Citizens'  F.  Ins.  Secur.  &  Land  Co.  ▼.  Doll, 

(NJ3.)  664,  127  Am.  St.  Rep.  779,  114  N.  W.  36  Md.  89,  6  Am.  Rep.  360;  Philadelphia,  W. 

688;  Sharp  ▼.  South  Omaha,  68  Neb.  700,  &  B.  R.  Co.  v.  Trimble,  10  WalL  367,  19  L. 

74  N.  W.  76;  State  ex  rel.  Caldwell  v.  Lin-  ed.  948;   Morris  v.  Thomas,  67  Ind.  816; 

coin  Street  R.  Co.  80  Neb.  888,  14  LJLA.  State  ex  rel.   Seth   Thomas   dock  Co.  T. 

(N.S.)  336,  114  N.  W.  422,  118  N.  W.  326;  Cass  County,  60  Neb.  666,  83  N.  W.  788; 

State  ex  rel.  Caldwell  ▼.  Citizens'  Street  R.  Dodge  County  School  Diet.  v.  Estes,  18  Nob. 

Co.  80  Neb.  367,  114  N.  W.  429;  Omaha  52,  13  N.  W.  16;  Hale  v.  Sheehan,  62  Nob. 

Electric  Light  ft  P.  Cb.  T.  Omaha  102  C.  C.  184,  71  N.  W.  1019;  Water,  Light  &  Gas  Ool 

A.  601,  179  Fed.  466.  v.  Hutchinson,  207  U.  S.  886,  62  L.  ed.  287, 

The  life  of  the  grant  was  limited  by  the  28  Sup.  Ct.  Rep.  135;  Abbott,  Mun.  Crop.  | 

life  of  the  grantee.  907;  Chicago  General  Street  R.  Co.  ▼.  B- 

Omaha  Electric  light  &  P.  Co.  ▼.  Omaha,  licott,  88  Fed.  941 ;  Scranton  Electric  IJ|^ 

supra;  Blair  v.  Chicago,  201  U.  S.  400-606,  k  Heat  Co.'s  Appeal,  122  Pa.  164,  1  LJLA* 

60  L.  ed.  801-846,  26  Sup.  Ct  Rep.  427;  De-  286,  9  Am.  St.  Rep.  79, 16  AtL  446. 
troit  V.  Detroit  Citizens'  R.  Co.  184  U.  S.       The  city  of  Omaha  has  never  estopped  It 

868,  388-^95,  46  L.  ed.  692,  608-611,  22  Sup.  self  to  deny  the  company  the  right  to  dio- 

Ct.  Rep.  410;   State  ex  reL  St.  Louis  v.  tribute  current  for  power. 
Laclede  Gaslight  Co.  102  Mo.  472,  22  Am.       Omaha  Electric  Light  &  P.  Co.  ▼.  Omaha, 

St.  Rep.  789,  14  S.  W.  974,  16  S.  W.  883;  172  Fed.  494;  Crary  v.  E^e,  208  U.  S.  SIB, 

St.  Gbdr  County  Tump.  Co.  ▼.  Illinois,  96  62  L.  ed.  696,  28  Sup.  Ct.  Rep.  360;  Louli- 

U.  S.  68,  24  L.  ed.  661 ;  Wyandotte  Electric  yiUe  Trust  Co.  v.  Cincinnati,  22  a  a  A. 

Light  Co.  ▼.  Wyandotte,  126  Mich.  48,  82  334,  47  U.  S.  App.  36,  76  Fed.  296;  Detroit 

N.  W.  821;  Rock  Island  ▼.  Central  U.  Tel-  y.  Detroit  City  R.  Co.  66  Fed.  867;  Mobilo 

eph.  Co.  132  nL  App.  248;  Virginia  Canon  y.  Sullivan  Timber  Co.  63  C.  a  A.  412,  129 

T<m  Road  Co.  v.  People,  22  Colo.  429,  37  Fed.  298;  Philadelphia  Mortg.  &  T.  Co.  T. 

L3.A.  711, 46  Pac.  398;  People  ex  rel.  Shall-  Omaha,  68  Neb.  280,  67  LJLA.  160,  89  Am. 

berg  ▼.  Central  U.  Teleph.  Co.  282  HI.  260,  St.  Rep.  442,  88  N.  W.  623;  Brant  ▼.  Vir- 

88  N.  E.  829;  People  ex  rel.  Cadcago  ▼.  Chi-  ginia  Coal  &  L  Co.  93  U.  S.  326,  28  L.  ed. 

cago  Teleph.  Co.  220  HI.  288,  77  N.  E.  246;  027;  Story,  Eq.  391;  SUte  ex  lol.  Caldwell 

Snell  V.  Chicago,  133  111.  413,  8  UUL  868,  y.  Lincoln   Street  R.  Co.  80  Neb.  888,  14 

24  N.  E.  632;  Venner  v.  Chicago  Qty  R.  Co.  L.R.A.(NJ3.)  336,  114  N.  W.  422,  118  N.  W. 

236  IlL  349,  86  N.  K  266;  Campbellaville  826;    StaU    «x   rel.    Caldwell    ▼.    CitiMBii' 

Teleph.  Co.  v.  Lebanon,  L.  A  L.  Teleph.  Co.  gtr^et  R.  Co.  80  Neb.  368,  114  N.  W.  429; 

J^®  .^2;,^l!_^  5l^-  11^*'.  ^  ^-  H'^^V  Omaha  &  C.  B.  Street  R.  Co.  ▼.  Omaha,  90 

^"toJ^it  ^^  ?"'  \S^a^^^!^  ?  ^  Neb.  6,  132  N.  W.  731. 
A.  334  47  U.  S.  App.  W,  76  Fed.  2^5  liike       ^he  appellant  is  concluded  by  the  adjudl- 

?«*S^  T^if\-  ?;*^;  A.i^,n*°T'.  U,i    *^-  cation  in  the  case  of  Omaha  Electric  Light 

862,  20  L.Rjlu  126,  26  Atl.  610;  Louisville  ▼.  ^  ^  qq  ^  Omaha.  ^^ 

Cumberland  Teleph.  &  Teleg.  Co.  224  U.  S.       ,,*  .  *.   '•.  'nr  -d  n-.  -  wt..^....t  im  tt  a 

649.  66  L.  ed.  98^  82  Sup.  O.  Rep.  672.  ^.f^'^^^  \7'^E    {J's^^^'iS  bJI 

The  reservation  in  the  grant  should  con-  ^^^\^^.J^'J^'^^^'  ^*  ^^\  ^\,^InJ 

trol  against  the  claim  of  ^Siuity.  V^tl^"!.^?/^^/-  ^^"^^^  ^ 

Omaha  Electric  Light  &  P.  Co.  ▼.  Omaha,  ^'  ^^'  ^^   U.  S.   -^PP-   36,  ^e  Fed.  298; 

102  a  C.  A.  601,  179  Fed.  466;  Southern  Mumma  v.  Potomac  Co.  8  Pet.  281,  »  L.  m. 

BeU  Teleph.  &  Teleg.  Co.  v.  Richmond,  44  ^6;  Chicago  L.  Ins.  Co.  v.  Needles,  118  U. 

a  C.  A.  147,  103  Fed.  81;  Hamilton  Gas-  S.  674,  28  L.  ed.  1084,  6  Sup.  Ct  Rep.  681) 

light  &  Coke  Co.  v.  Hamilton,  146  U.  S.  New  Orleans  Waterworks  Co.  v.  Ixiuisiaaa, 

268,  86  L.  ed.  968,  18  Sup.  Ct  Rep.  90;  186  U.  S.  336,  46  L.  ed.  986,  22  Siq^  Ot 

Stein  V.  Bienville  Water  Supply   Co.   141  Rep.  691;  Duluth  v.  Duluth  Gas  &  W«t« 

U.  S.  67,  36  L.  ed.  622,  11  Sup.  Ct  Rep.  Co.  46  Minn.  210,  47  N.  W.  781;  Minneapo- 

892;   Newport  &  C.  Bridge  Co.  v.  United  lis  v.  Minneapolis  Street  R.  Co.  216  U.  S. 

SUtes,  106  CJ.  S.  470,  26  L.  ed.  1148.  417,  64  L.  ed.  269,  80  Sup.  Ct.  Bop.  118; 

Tbo  oity  of  Omaha  has  nofor  praelieaUy  Calder  t,  MMOgan.  218  U.  3.  601*  84  L.  ad. 
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1183,  31  Sup.  Ct.  Rep.  122,  163  Mich.  724, 
126  Am.  St.  Rep.  650,  117  N.  W.  314. 

Mr.  Justice  Van  Deranter  delivered  tbe 
opinion  of  the  court: 

The  principal  questions  presented  by  this 
suit  are,  first  whether  the  Omaha  Electric 
Light  k  Power  Company,  which  will  be 
spoken  of  as  tbe  electric  company,  has  a 
subsisting  franchise  to  occupy  and  use  the 
streets,  alleys,  and  public  grounds  of  the 
city  of  Omaha,  Nebraska,  in  the  distribu- 
tion of  electric  current,  and,  second, 
whether,  if  so,  the  franchise  is  limited  to 
the  distribution  of  such  current  for  light- 
ing purposes,  or  includes  its  distribution 
for  power  and  heating  purposes.  If  there 
100]be  a  franchise,  it  rests  'primarily  up- 
on the  following  ordinance  adopted  by  the 
council  of  the  city  in  December,  1884: 

"The  New  Omaha  Thompson-Houston 
Electric  Light  Company,  or  assigns,  is 
hereby  granted  the  right  of  way  for  the 
erection  and  maintenance  of  poles  and 
wires,  with  all  the  appurtenances  thereto, 
for  the  purpose  of  transacting  a  general  elec- 
tric light  business  through,  upon,  and  over 
the  streets,  alleys,  and  public  grounds  of 
the  city  of  Omaha,  Nebraska,  under  such 
reasonable  regulations  as  may  be  provided 
by  ordinance:  Provided,  That  said  company 
shall  at  all  times,  when  so  requested  by  the 
city  authorities,  permit  their  poles  and  fix- 
tures to  be  used  for  the  purpose  of  placing 
and  maintaining  thereon  any  wires  that 
may  be  necessary  for  the  use  of  the  police 
or  fire  department  of  the  city;  and  further 
provided,  such  poles  and  wires  shall  be 
erected  so  as  not  to  interfere  with  ordi- 
nary travel  through  such  streets  and  alleys; 
and  provided,  that  whenever  it  shall  be 
necessary  for  any  person  to  move  along  or 
across  any  of  said  streets  or  alleys  any 
vehicle  or  structure  of  such  height  or  size 
as  to  interfere  with  any  poles  or  wires  so 
erected,  the  company  using  and  operating 
such  poles  and  wires  shall,  upon  receiving 
twelve  hours'  notice  thereof,  temporarily 
remove  such  poles  and  wires  from  such 
place  as  must  necessarily  be  crossed  by 
such  vehicle  or  structure;  and  provided 
further  that  whenever  the  city  council  shall 
by  ordinance  declare  the  necessity  of  re- 
moving from  the  public  streets  or  alleys  of 
the  city  of  Omaha  the  telegraph,  telephone, 
or  electric  poles  or  wires  thereon  construct- 
ed or  existing,  said  company  shall,  within 
sixty  days  from  the  passage  of  such  ordi- 
nance, remove  all  poles  and  wires  from  said 
streets  and  alleys  by  it  constructed,  used, 
or  operated." 

The  Thompson  Company,  to  which  the 
grant  was  made,  was  not  then  incorporated, 
but  was  subsequently  incorporated  under 
M4i4 


the  laws  of  Nebraska  for  a  term  which  was 
to  expire  September  26,  1905.  It  accepted 
the  grant,  'constructed  and  put  into[110 
operation  a  central  generating  station  and 
an  extensive  distributing  system,  and  there- 
be  placed  itself  in  a  position  to  supply  elec- 
tric current  to  those  desiring  to  use  it.  At 
firsc  the  current  was  used  almost  exclusive- 
ly for  lighting  purposes,  but  it  came  grad- 
ually to  be  used  for  power  and  heat,  and 
in  a  few  years  the  Thompson  Company  held 
itself  out  as  distributing  current  for  all 
three  purposes.  The  generating  plant  was 
enlarged  and  improved  from  time  to  time, 
and  the  distributing  system  extended  and 
adjusted,  to  meet  the  increasing  demand 
for  current  for  power  and  heat  as  well  as 
for  light.  In  1903  tlje  entire  plant  and 
all  rights  under  the  ordinance  were  trans- 
ferred by  the  Thompson  Company  to  the 
electric  company,  and  the  business  estaJ)- 
lished  by  the  former  has  since  been  con- 
ducted in  increasing  volume  by  the  latter. 
In  1891  the  gross  earnings  from  current 
for  lighting  purposes  was  $104,646.63,  and 
for  power  and  heat,  $4,237.67.  In  190B 
these  figures  had  increased  to  $261,42L99 
and  $60,390.11,  respectively,  and  in  1906  U 
$563,447.67  and  $130,537.72.  By  a  series 
of  ordinances,  beginning  in  1892,  the  eitj 
regulated  in  material  ways  the  business  oi 
the  two  companies,  each  in  turn,  in  distrib- 
uting current  for  the  three  purposes,  and 
by  ordinances  adopted  in  1902  and  1904 
the  city  required  all  their  wires  within 
designated  districts,  whether  the  current 
was  used  for  light  or  for  power  or  heat,  to 
be  placed  in  underground  conduits,  the 
ordinances  being  duly  obeyed  at  a  cost  of 
$479,215.  After  March  4,  1902,  the  two 
companies,  each  in  turn,  were  required  to 
pay,  and  did  pay,  to  the  city,  3  per  cent  of 
the  gross  earnings  from  their  business,  in- 
cluding the  receipts  from  the  use  of  ear- 
rent  for  power  and  heat.  The  city  also  be- 
came and  remained  a  purchaser  of  current 
in  substantial  quantities,  to  be  used  for 
power  purposes. 

In  these  and  various  other  ways  disclosed 
by  the  record  the  city  acquiesced  in,  encour- 
aged, and  directly  sanctioned  *the  ae-[lll 
tion  of  the  two  companies  in  successiTsly 
equipping  and  adjusting  the  electric  plant, 
at  great  expense,  for  the  distribution  of  cur- 
rent for  power  and  heat,  knowing  that  they 
were  engaging  therein  under  a  claim  of 
right  under  the  ordinance  of  1884.  Fifteen 
circuits  were  established  to  supply  tbe  cur- 
rent for  those  purposes  exclusively.  Prior  to 
May  26,  1908,  no  objection  whatever  was 
made  by  the  city  to  the  use  of  the  streets, 
alleys,  and  public  grounds  for  those  pur- 
poses, but,  on  the  contrary,  it  was  sails* 
fied  and  content  therewith.     On  that  day 
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th€  eitj  eouncii,  to  use  the  words  of  the 
city's  answer,  "elected  to  terminate"  that 
use,  and  passed  the  following  resolution, 
which  was  approved  by  the  mayor: 

"Besolved,  by  the  city  council  of  the  city 
of  Omaha,  the  mayor  concurring,  that  the 
city  electrician  be  and  he  is  hereby  ordered 
and  directed  to  disconnect,  or  cause  to  be 
disconnected,  on  or  before  July  Ist,  1908, 
all  wires  leading  from  the  conduits  or  poles 
of  the  Omaha  Electric  Light  &  Power  Com- 
pany, transmitting  electricity  to  private 
persons  or  premises,  to  be  used  for  heat  or 
power;  and  to  take  such  steps  as  may  be 
necessary  to  prevent  the  said  Omaha  Elec- 
tric Light  k  Power  Company  from  furnish- 
ing or  transmitting  from  the  conduits  or 
wires  electricity  to  private  houses  or  prem- 
ises for  heat  or  power  purposes." 

This  suit  is  prosecuted  by  the  Old  Colony 
Trust  Company,  a  Massachusetts  corpora- 
tion, against  the  city  of  Omaha,  to  enjoin 
the  enforcement  of  that  resolution.  The 
trust  company  is  the  trustee  in  a  mortgage 
executed  in  1903  by  the  electric  company 
upon  all  of  its  property,  including  its 
rights  under  the  ordinance  of  3884,  to  se- 
cure the  payment  of  upwards  of  $2,000,000 
of  bonds  issued  by  it  in  1903  and  1904.  The 
claim  of  the  trust  company,  as  set  forth 
in  the  bill,  is  that  the  resolution  of  1908 
is  a  law  of  the  state  impairing  the  obliga- 
tion of  the  contract  resulting  from  the 
ordinance  of  1884  and  the  action  of  the 
112]  'parties  in  interest  thereunder,  on  the 
faith  of  which  contract  the  bonds  were  pur- 
chased by  their  several  holders,  and  that 
tYie  resolution  is  therefore  void,  because 
ropiignant  to  §  10  of  article  1  of  the  Con- 
stitution of  the  United  States. 

The  first  question  to  be  considered  is 
whether  the  privilege  or  franchise  granted 
hy  the  ordinance  of  1884  is  still  subsisting; 
because  if  it  has  expired,  it  will  not  be 
necessary  to  inquire  whether  it  and  the 
action  of  the  parties  thereunder  resulted 
in  any  contractual  rights  respecting  the 
use  of  the  streets  of  the  city  in  the  distri- 
bution of  current  for  power  and  heating 
purposes. 

What  was  the  life  or  duration  of  the 
privilege  granted  by  the  ordinance?  Was 
it  in  perpetuity  or  for  the  corporate  exist- 
ence of  the  grantee?  There  is  no  claim,  nor 
could  there  reasonably  be,  that  it  was  dur- 
ing the  pleasure  of  the  city,  or  revocable 
at  will.  The  trust  company  contends  that 
it  was  a  grant  in  perpetuity,  and  the  city 
that  it  was  for  the  corporate  existence  of 
the  grantee.  While  the  arguments  have 
taken  a  wide  range,  it  is  of  first  importance 
to  give  attention  to  the  statutes  and  de- 
cisions of  Nebraska,  because  the  city,  being 
a  creature  of  that  state,  derives  its  powers 
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from  the  laws  thereof  and  IB  neoesiarily 
within  the  influence  of  the  decisioiLi  of  the 
state's  court  of  last  resort. 

By  the  charter  of  the  city  in  force  at 
the  time,  the  city  council  was  charged  with 
"the  care,  management,  and  control  of  the 
city,"  and  was  given  power  "to  provide  for 
the  lighting  of  streets,"  and  "to  care  for 
and  control  .  .  .  streets,  avenues,  parks, 
and  squares  within  the  city."  Laws  1888, 
p.  89,  chap.  10,  §  16,  subdiva.  8,  24. 

In  Sharp  v.  South  Omaha,  63  Neb.  700, 
705,  74  N.  W.  76,  the  supreme  court  of 
the  state  had  occasion  to  consider  similar 
charter  provisions  and  to  determine 
whether  and  for  what  time  they  authorized 
the  city  council  to  grant  *a  franchise[118 
to  use  the  streets  for  supplying  gas  to  the 
people  of  the  city.  It  was  held  that  there 
was  "an  ample  grant  of  power,  unqualified 
as  to  persons,  method,  or  time,  to  regulate 
the  laying  down  of  mains,  the  sale  and  UM 
of  gas,  and  the  rate  to  be  charged  therefor.** 

In  Nebraska  Teleph.  Co.  ▼.  Fremont^  78 
Neb.  25,  29,  92  N.  W.  811,  there  was  in- 
volved a  grant  by  the  city  council,  under 
like  charter  provisions,  to  the  Fremont 
Telephone  Company,  an  unincorporated  as- 
sociation, of  the  right  to  erect  and  main- 
tain telephone  poles  and  wires  in  the 
streets  of  the  city,  the  ordinance  being 
silent  as  to  the  life  of  the  grant.  The 
court  said:  "By  the  terms  of  the  ordinance^ 
there  was  a  grant  to  the  association,  in 
perpetuity,  of  a  right  of  way  or  easement 
over  all  its  public  ways,  without  reetrie- 
tion  or  limitation." 

State  ex  rel.  Caldwell  y.  Lincoln  Street 
R.  Co.  80  Neb.  333,  343,  14  L.RJL(NJ3.) 
336,  lU  N.  W.  422,  involved  the  conttme- 
tion  of  an  act  (Laws  1877,  p.  184),  relating 
to  the  acquisition  of  a  street  franchise  for 
a   street  railroad  company.     The  act  pro- 
vided for  the  submission  to  the  electors  of 
the    simple    question     whether    the     grant 
should  be  made  through  particular  streets, 
which  were  required  to  be  designated  in  the 
articles  of  incorporation  and  in  the  notice 
of  the  election,  and  also  provided  that  If 
the  consent  of  the  electors  was  given^  tlio 
railroad   company  could  proceed  with  the 
construction     and     operation,    "subject   to 
such  rules  and  regulations  as  may  be  pre- 
scribed by  ordinance  of  such  city.*'     The 
act  said  nothing  about  the  duration  of  the 
right.     The  court  said:    "This  consent  of 
the  electors,  when  legally  given,  to  a  legal 
proposition  submitted  to  them,  constitutes, 
in  our  view,  a  grant  of  a  right  of  way  on 
and  over  the  streets  named  in  the  articles 
of  incorporation  and  in  the  notice  for  the 
election,    and    confers    upon    the    railway 
company  an  easement  in  the  streets  which 
is  irrevocable  after  the  company  hsa,  mltibSs^ 
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a  remaonable  time,  acted  upon  the  per- 
il 4]iiiission  giren,  and  construoted  *ita 
lines  of  road."  To  the  same  effect  is  State 
ex  rel.  Caldwell  ▼.  atizens'  Street  R.  Co.  80 
Neb.  857,  860,  114  N.  W.  420. 

In  Plattsmouth  y.  Nebraska  Teleph.  Co. 
80  Neb.  460,  466,  14  LJLA.(N.S.)  664,  127 
Am.  St  Rep.  770,  114  N.  W.  688,  there  was 
brought  in  question  the  right  of  a  telephone 
company  under  an  ordinance  granting  to  it, 
its  successors  and  assigns,  the  right  of 
way  for  the  erection  and  maintenance  of 
poles  and  wires  through  the  streets,  alleys, 
and  public  grounds  of  the  city.  The  pro- 
Tisions  of  Uie  city  charter  were  substan- 
tially like  those  here.  The  power  of  the 
city  to  grant  the  right,  or  to  make  it  more 
than  a  right  revocable  at  will,  was  chal- 
lenged, but  the  court  denied  both  branches 
of  the  eontention,  saying:  '^nder  the  gen- 
eral power  given  to  the  plaintiff  [the  city] 
bj  ita  charter  and  the  general  control  which 
it  exercises  over  the  streets  and  public 
grounds  of  the  city,  its  right  to  extend  to 
the  defendant  the  privilege  of  occupying  its 
streets  and  public  grounds  cannot  be  ques- 
tioned," citing  Nebraska  Teleph.  Co.  ▼. 
Fremont,  supra.  The  city  had  passed  an 
ordinance,  not  grounded  upon  any  matter 
of  necessity,  requiring  the  poles  and  wires 
to  be  removed  from  some  of  the  streets, 
and  the  court  pronounced  that  ordinance  in- 
▼aUd. 

But  while  these  decisions  take  a  uniform 
▼lew  of  the  power  of  the  cities  of  the  state 
and  of  the  effect  of  their  action  in  cases 
such  as  this,  and  show  that  the  grant  made 
by  the  ordinance  of  1884  must  be  regarded 
as  in  perpetuity,  they  also  show  that  such 
grants  are  deemed  and  held  by  that  court 
to  be  ever  subject  to  the  full  exertion  of 
the  police  power  of  the  state  in  respect 
of  the  rates  to  be  charged,  the  mode  of 
oonducting  the  business,  and  the  character 
aiid  quality  of  the  service  rendered.  And 
it  is  further  held  that  the  public  nature  of 
the  grant  explains  and  justifies  it,  and  that 
it  is  forfeitable  for  acts  of  abuse,  aban- 
donment, or  nonuser,  but  cannot  be  taken 
away  or  impaired  arbitrarily. 

But  it  is  said  that  this  grant  cannot  be 
115]held  to  be  in  'perpetuity,  because  to 
do  so  is  to  bring  it  in  conflict  with  §  16  of 
article  1  of  the  state  Constitution,  which  de- 
clares that  "no  law  making  any  irrevocable 
grant  of  special  privileges  or  immunities 
shall  be  passed;"  and  this  contention  is 
made  although  it  is  conceded,  as  it  must  be, 
that  the  grant  is  not  exclusive,  and  does 
not  prevent  the  city  from  making  like 
grants  to  others,  or  from  establlfibing  and 
operating  a  competing  municipal  plant. 
Tlie  eontention  is  answered  and  shown  to 
be  nnteuMble  by  the  decision  of  the  su- 


preme  court  of  the  state  in  Plattamouih  ▼. 
Nebraska  Teleph.  Co.  supra,  from  which 
we  excerpt  the  following  (p.  464) : 

"The  argument  upon  which  it  attempts 
to  maintain  the  invalidity  of  the  statatt 
[ordinance]  is  as  follows:  Section  16,  sit. 
8  of  our  Constitution,  prohibits  the  legis- 
lature from  passing  local  or  special  laws 
granting  to  any  corporation,  associatioBp  or 
individual  any  special  or  exdnsive  piv* 
ilege,  immunity,  or  franchise  whatev«; 
and  it  is  said  that  the  legislature  cannot 
delegate  to  a  municipality  a  power  whieh 
it  cannot  itself  exercise.  It  is  claimed  thai 
the  ordinance  in  question  is  an  attempt  to 
grant  to  the  defendant  a  special  privilege 
or  franchise,  and  that  this  is  beyond  the 
power  of  the  municipal  authorities.  If  we 
should  concede  (which  we  do  not)  thai  a 
general  law,  granting  to  cities  and  towns 
the  powers  which  are  usually  found  in 
their  charters,  did  not  confer  upon  sndi 
municipalities  the  power  to  pass  and  enfbros 
special  ordinances  suited  to  their  local 
conditions,  still  the  ordinance  in  qnesiiOB 
is  not  subject  to  the  criticism  made  upon 
it.  A  special  privilege  in  constitutioiial 
law  is  a  right,  power,  franchise,  immnnitj, 
or  privilege  granted  to,  or  vested  in,  a 
person  or  class  of  persons  to  the  exdu^on 
of  others,  and  in  derogation  of  oommon 
right.  .  .  .  Ordinance  No.  01  does  not 
attempt  to  confer  upon  the  defendant  any 
exclusive  right  or  franchise,  and  leavea  H 
open  for  the  city,  at  any  time,  to  extend  to 
other  companies  or  corporations  the  bubs 
privileges  awarded  to  the  defendant.  Ae 
contention,  'therefore,  that  ordinance[llf 
No.  01  is  void  and  confers  no  right  upon  the 
defendant,  cannot  be  sustained." 

To  the  state  decisions  here  cited,  counsel 
for  the  city  interposes  the  objection  that 
they  are  not  well  grounded,  and  that  some 
of  them  go  beyond  what  is  expressed  in  the 
syllabus.  We  need  not  say  more  of  the  first 
branch  of  the  objection  than  that,  as  the 
decisions  relate  to  matters  of  local  law, 
namely,  the  construction  of  the  state  Con- 
stitution and  statutes  and  the  powers  of 
local  municipal  corporations,  they  must  be 
regarded  by  us  as  controlling,  when  their 
application  involves  no  infraction  of  any 
right  granted  or  secured  by  the  Conatita- 
tion  of  the  United  States.  Such  an  infno- 
tion  is  not  suggested,  nor  oould  it  reaif 
ably  be.  The  other  branch  of  the  objec- 
tion is  not  based  upon  any  statute  or  mis 
of  court  in  Nebraska,  giving  ocmirolUvg 
effect  to  the  syllabus.  At  most  it  rvli 
upon  a  statement  in  Holliday  v.  Brown»  84 
Neb.  232,  61  N.  W.  880,  respecting 
unwritten  rule"  to  that  effect,  bat 
was  said  upon  the  subject  in  that  eai 
been  so  pointedly  critidaed  and  so  fmr  I9^ 
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■irained  in  WiUiamB  ▼.  MUes,  68  Neb.  479, 
02  L.RJL  383,  110  Am.  St.  Kep.  431,  94  N. 
W.  705,  96  N.  W.  161,  4  Ann.  Cu.  306,  tliat 
it  is  not  controlling.  Of  course,  it  ought 
not  to  be  given  greater  effect  here  than 
in  the  conrta  of  the  state. 

We  have  teen  that  the  ordinance  of  1884 
contained  the  following  reservation  or  qual- 
ification: 'That  whenever  the  city  council 
than  hj  ordinance  declare  the  necessity  of 
removing  from  the  public  streets  or  alleys 
of  the  dty  of  Omaha  the  telegraph,  tele- 
phone, or  electric  poles,  or  wires  thereon 
•oottnieted  or  existing,  said  company  shall, 
within  sixty  days  from  the  passage  of 
such  ordinance,  remove  all  poles  and  wires 
from  said  streets  and  alleys  by  it  con- 
itmcted,  used,  or  operated."  It  is  claimed 
that  this  militates  against  the  theory  that 
tho  grant  was  in  perpetuity,  and  indicates, 
notwithstanding  the  state  decisions  before 
cited,  that  it  was  intended  to  endure  only 
during  the  corporate  existence  of  the 
117]grantee.  We  think  the  'suggestion  is 
without  force,  and  that  the  reservation  or 
qualification  has  no  bearing  upon  the  ques- 
Uon.  whether  the  franchise  was  perpetual 
or  for  the  life  of  the  grantee.  The  term 
lor  which  it  was  granted  depends  upon 
other  considerations,  for  the  reservation  or 
qualification  applies  with  equal  force 
whether  the  term  be  one  or  the  other. 
What  is  meant  undoubtedly  is  that,  when- 
Cfver  there  is  public  necessity  for  removing 
the  poles  and  wires  from  ihe  streets  and 
alleys,  the  council  shall  have  power  by 
ordinance  to  require  that  that  be  done.  It 
ia  not  claimed  that  the  ordinance  of  1908 
was  grounded  upon  any  such  necessity.  The 
CKistence  of  one  is  not  recited  in  the 
ordinance,  is  not  alleged  in  the  city's  an- 
swer, and  is  not  shown  by  the  evidence.  In 
this  aspect,  then,  the  case  is  like  that  in 
Plattsmouth  v.  Nebraska  Teleph.  Ck). 
supra,  where  the  supreme  court  of  the  state 
said  (p.  466) :  "That  the  rights  of  the  de- 
fendant in  the  streets  of  the  city  must 
yield  to  public  necessity  ...  is  be- 
yond question  or  dispute;  but,  having  ac- 
quired a  right  in  the  streets,  and  having 
made  expenditures  on  the  strength  of  the 
grant  extended  by  the  city,  the  authorities 
are  quite  uniform  that  this  right  cannot  be 
taken  away  in  an  arbitrary  manner  and 
without  reasonable  cause." 

Ooneluding,  as  we  do,  that  the  franchise 
hat  not  expired,  but  is  still  subsisting,  we 
eome  to  the  question  whether  it  is  limited 
la  the  distribution  of  electric  current  for 
lighting  purposes,  or  includes  its  distribu- 
tion for  power  and  heat. 

This  question  has  been  eliiborately  dis- 
enssed  at  the  bar  and  in  the  briefs,  and  the 
rseofd  oontaina  a  large  vobima  of  evidenoe 


taken  for  the  purpose  of  aheddiog  lights 
as  is  said,  upon  what  commonly  was  on* 
derstood,  when  the  ordinance  was  adoptedy 
as  "a  general  electric  light  business,"— ^thal 
being  the  phrase  used  to  designate  the  pur- 
pose for  which  the  street  franchise  was 
granted.  We  do  not  find  it  necessary  to  en- 
ter upon  an  original  consideration  *<rf[118 
the  meaning  of  that  phrase  or  of  the  rules 
which  ordinarily  would  be  applicable  in  In- 
terpreting it. 

Generally  speaking,  the  practical  inter^ 
pretation  of  a  contract  by  the  parties  to  It 
for  any  considerable  period  of  time  before 
it  comes  to  be  the  subject  of  controversy  ia 
deemed  of  great,  if  not  controlling,  infiu- 
ence.  Chicago  v.  Sheldon,  9  Wall.  50,  54, 19 
L.  ed.  594,  596;  Brooklyn  L.  Ins.  Co.  T. 
Dutcher,  95  U.  S.  269,  273,  24  L.  ed.  410, 
411;  District  of  Columbia  v.  Gallaher,  124 
U.  S.  505,  510,  31  L.  ed.  526,  527,  8  Sup. 
Ct.  Rep.  585;  School  District  v.  Bstes,  13 
Neb.  52,  13  N.  W.  16;  State  ex  rel.  Seth 
Thomas  Clock  Co.  v.  Cass  County,  60  Neb. 
566,  572,  83  N.  W.  733.  Although  not 
strictly  such,  this  rule  is  sometimes  treated 
as  a  branch  of  the  law  of  estoppeL  Whether 
in  a  case  permitting  the  exercise  of  an  in* 
dependent  judgment  we  should  i^f^ply  it  to 
franchise  contracts  such  as  the  one  here^ 
we  need  not  consider.  In  Nebraska,  aooord- 
ing  to  the  settled  course  of  decision  in 
that  jurisdiction,  the  rule  is  applicable  to 
them. 

In  State  ex  reL  Caldwell  v.  Lincoln  Street 
R.  Co.  supra,  there  was  involved  the  right 
of  a  street  car  company  to  use  the  streets 
of  the  city  under  a  franchise  irregularly 
obtained  twenty  years  before.  The  irregu- 
larity consisted  in  the  submission  to  the 
electors,  under  the  statute  before  mentioned, 
of  a  blanket  proposition  covering  all  the 
streets,  instead  of  one  specifying  particular 
streets  and  the  termini  of  the  proposed 
lines.  But,  notwithstanding  the  irregular- 
ity, the  railroad  company,  after  a  favor- 
able vote  upon  the  blanket  propositioBp 
proceeded  at  great  expense,  and  with  tha 
acquiescence  of  all  concerned,  to  the  con- 
struction and  operation  of  the  road  througk 
several  streets  of  the  city,  and  continued 
thereafter  in  its  operation  without  objep- 
tion  until  the  commencement  of  the  soU^ 
which  waa  a  proceeding  in  quo  warranto 
in  the  name  of  the  state,  brought  on  tha 
relation  of  a  local  officer.  Although  pn^ 
nouncing  the  eleetion  irregular,  and  holding 
that  no  right  would  have  been  required 
had  the  objection  been  seasonably  mads^ 
the  court  said: 

*(P.346.)  ''So  far  as  these  lines  hata[l  It 
been  constructed,  we  think  the  dsfendaal 
may  claim  an  easement  over  tha  stisato  a» 
eupied,  but  the  hlaakfl^  \i<MUM^ 


119-lSl  SUPREME  OOURT  OT  THE  UNITED  STATES.  Oor.  TrnM^ 

the  defendant  elaime  the  right  to  extend  ite  pleted   and  in   operation,   that    it  has  no 

linee  or  to  go  upon  other  streeta  moat  be  right  to  extend  its  lines  without  further 

denied.  authority  from  the  electors  of  the  city." 

"Ab  to  the  constructed  lines,  it  would  be       The  case  of  Omaha  k  C.  B.  Street  R.  Co. 

manifestly  unjust  not  only  to  the  defend-  y.  Omaha,  00  Neb.  6,  132  N.  W.  731,  decided 

ant,  but  to  the  holders  of  its  securities,  to  in  1011,  before  the  commencement  of  the 

now  oust  it  of  rights  and  privileges  which  present  suit,  is  directly  in  point.     It  was 

it  and  those  through  whom  it  takes  title  a  suit  by  the  street  railway  company  to 

have  been  claiming  and  exercising  for  years,  enjoin  the  city  from  the  enforcement  of  a 

with    knowledge   and   acquiescence   on   the  paragraph  or  part  of  the  resolution  of  1008 

part  of  the  state.    The  state,  like  Individ-  which  is  here  in  controversy,  the  difference 

uals,  may  be  estopped  by  its  act,  conduct,  between  the  two  paragraphs  being  that  the 

alienee,  and  acquiescence."  first  was  directed  against  the  electric  com- 

(P.  851.)  "Our   conclusion    is    that   the  pany,  and   required  it  to  cease  using  the 

Lincoln  Traction  Company  is  the  owner  of  streets  of  the  city  in  the  transmission  of 

the  constructed  lines  of  street  railway  of  electricity  for  power  and  heat,  while  the 

which  it  is  now  in  possession,  and  that  it  second  paragraph  was  directed  against  the 

has  right  and  authority  to  maintain  and  street  railway  company,  and  required  it  to 

operate  the  same,  that  its  purchase  of  the  cease  using  the  streets  in  the  transmission 

lines  formerly  owned  by  the  Lincoln  Street  of  current  for  light,  power,  and  heat    The 

Railway  Company  does  not  invest  it  with  two  cases  are  alike  in  all  material  respects, 

right  or  power  to  extend  its  lines,  or  to  take  ^^^  ^hat  the  street  railway  company  had 

possession  of  streets,  or  parts  of  streets,  ^^  ^^^  ^  ^^^  ^^^  furnishing  electric 

not  now  occupied  by   lU  completed  Imes,  ^^^^^  ^^^  j.^  ^^  ^^^  ^  ^ 

and  that  such  extensions  cannot  be  made,  .     . ,     .    .        °  «    i    a  •    i 

except  by  proceeding,  as  required  by  Uw,  ^^^^^^^^^  ^  ^^^  ^««  «^  ^\^*"<^^1  «^«rgy  as 

to  obUin  an  additional  franchise  for  that  »  ^^^^^^^^  P^^®'  *»  propelling  its  cars,  and 

purpose,  and  the  consent  of  the  electors  of  «^o  th»t  that  company's   incidental  busi- 

the  city  to  such  extensions  as  it  may  de-  n^ss  had  not  been  and  was  not  as  *ex-[iai 

lire  to  make,  and  such  new  lines  as  it  may  tensive  as  that  of  the  electric  company.  The 

propose  to  construct."  suit  was  begun  in  a  local  court,  which,  on 

State  ex  reL  Caldwell  v.  Citizens'  Street  final  hearing,  granted  a  perpetual  injunction 

R.  Co.  supra,  was  a  similar  case,  in  which  against  the  enforcement  of  the  resolution, 

the  court  said:  The   supreme    court   afiirmed   the   deciaion 

(P.    301.)  "The    manner    in    which    the  below,  subject  only  to  a  modification  where- 

question  of  the  consent  of  the  electors  of  by  the  injunction  would  expire  on  the  ter 

the  ci^  was  submitted  was  clearly  irregu-  mination  of  the  street  railway  company's 

lar,  and  the  affirmative  vote  cast  thereon  street  franchise,  which  was  for  a  limited 

Just  aa  clearly  conferred  no  power  upon  the  ^erm  of  years.     After   reciting  the  facts, 

railway  companies  to  use  the  streets  of  the  ^y^^  supreme  court  said  (p.  13) : 
city  beyond  the  time  when  that  right  should       „^^  ^^  therefore  of  opinion  that  the 
be  questioned    by   some   proper    authority.       ^^^j  ^  ^,  ^^^  ^.^^^.^^  ^^^  .^  ^^^ 

But  we  are  not  P'^'f  ^^J^^^^. ^^^^^^^  vor  of  the  plaintiff  and  interveners  was 
the  oompanies  acted  m  good  faith  and  ex-  j  v  u  u  j  ^  j  u  ^i..  _^ 
lSO]pended  their  -money  in  the  construe-  "g^^**  ^^  should  be  adopted  by  this  court 
tion  of  lines  under  a  supposed  right  to  oc-  With  this  view  of  the  case,  we  are  not  re- 
cupy  the  streets,  and  this  right  was  not  quired  to  determine  the  question  of  the  inci- 
questioned  until  the  bringing  of  the  present  dental  powers  of  the  street  railway  corn- 
action,  they  or  those  claiming  under  them  pany.  It  is  sufficient  to  say  that  the  com- 
ahould  be  ousted  from  the  possession  of  such  pany  supposed  that  it  had  the  power  under 
streets  as  are  now  occupied  by  their  lines,  its  charter  to  engage  in  the  business  of 
and  their  property  rendered  worthless,  which  the  defendants  now  complain,  and 
Under  the  circumstances  of  this  case,  we  ^he  city  by  its  officers  and  agents  assumed 
do  not  think  it  would  be  a  wholesome  pub-  ^^^^  j^  y^g^  guch  power,  and  by  its  acts 
lie  policy  to  hold  that,  because  of  the  irreg-  ^^^  ^^j  permitted,  but  induced,  the  pUin- 
ularity  which  occurred  in  granting  the  ^^  ^  ^  ^^^  j  ^^^^  ^,  ^  .^ 
right  which  the  people  had  power  to  con-  ^^^^^^  ^^^  ^^^  .^^  ^^^^ 
fer,  such  irregularity  renders  all  proceed-  ...  -f.  A:  •  x  j  ^v 
h^  under  the  vote  void  and  of  no  effect  '«^*»«"»  ^»*^^  J^^  interveners  and  other. 
(P.  362.)  "Upon  the  record  before  us,  we  ^  carry  on  that  business.  It  follows  that 
«re  of  opinion  that  the  Citizens'  Street  Rail-  i*  would  now  be  unjust  and  inequitable  ta 
way  Company  is  entitled  to  the  use  of  the  permit  the  city  to  destroy  plaintifTs  prop- 
WtreeU  now  occupied  by  it  for  street  rail-  erty  and  business  which  it  has  thus  foster- 
wmr  puTwmm  to  f^r  aa  Ita  lines  aTe  com-  ed  and  enoouragedf  without  eompensation. 
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and  alio  deprive  the  intervenen  of  their 
oontractual  rig^ta  therein." 

Then,  afUr  referring  to  and  citing  several 
caaei,  the  oonrt  further  said:  "This  is  a 
well-recognized  role  of  equity.  .  .  .  We 
are  of  opinion  that  the  facts  of  this  case 
bring  the  defendants  within  the  rule  of 
State  ez  reL  Caldwell  v.  Lincoln  Street  R. 
Co.  supra." 

In  view  of  the  facts  in  the  present  case, 
as  before  recited,  these  decisions  of  the 
supreme  court  of  the  state  are  conclusive 
upon  the  question  of  the  right  of  the  trust 
eompany  to  have  the  distribution  of  elec- 
lSS]tric  current  for  *power  and  heat  treat- 
ad  as  included  within  the  franchise  contract 
of  1884  while  it  continues  in  force.  In  other 
words,  the  trust  company  is  entitled  to  in- 
sist upon  a  recognition  and  continuation, 
iobject  to  all  the  qualifications  inhering  in 
the  franchise,  of  all  the  rights  conferred 
bj  the  franchise  ordinance  as  the  same 
waa  interpreted  in  actual  practice  by  the 
electric  company  and  the  city  prior  to  the 
resolution  of  1008.  But  neither  the  trust 
eompany  nor  the  electric  eompany  is  en- 
titled to  make  that  construction  a  basis 
for  enlarging  or  extending  those  rights, 
against  the  will  of  the  city,  or  for  enlarging 
or  eoctending  the  purposes  for  which  electric 
current  may,  through  the  use  of  the  streets, 
be  transmitted  and  supplied  under  the  pro- 
taetion  of  the  franchise. 

A   prior   suit  by   the    electric   company 
against  the  city,  largely  but  not  entirely 
like  the  present,  resulted  in  a  decree  against 
the  electric  company.    The  city  now  takes 
tha  position  that  that  decree  is  conclusive 
vpon  the  trust  eompany  as  mortgagee.    But 
the  law  is  otherwise.    The  trust  company's 
rights,  and  those  of  the  bondholders  whom 
H  represents,  were  not  acquired  during  or 
since   that   suit,    but    long    prior   thereto^ 
aAd  the  trust  company  was  not  a  party  to 
it.    This  being  so,  the  trust  company  is  free 
to  maintain  the  present  suit,  unembarrassed 
by  the  decree  in  the  other.    Keokuk  A  W. 
R.  Co.  V.  Missouri,  162  U.  S.  301,  aid,  38 
Ia    ed.  450,   465,    14    Sup.    Ct.    Rep.   592; 
Louisville  Trust  Co.  v.  Cincinnati,  22   C. 
a  A.  334,  47  U.  a  App.  36,  76  Fed.  296. 
The  decree  is  reversed,  and  the  cause  is 
remanded  to  the  District  Court  with  a  di- 
rection to  enter  a  decree  against  the  en- 
foroement  of  the  resolution  of  1908,  in  ac- 
eordance  with  this  opinion. 
Reversed. 

Mr.  Justice  Holmea  took  no  part  in  the 
eonsideration  and  decision  of  this  ease, 
IT  Ii. 


•OMAHA   ELECTTRIC  LIGHT  A    [118 
POWER  COMPANY,  Appt, 

V. 

CITY   OF   OMAHA   and  Waldemar   Mieh- 

aelson. 

(See  S.  a  Reporter's  ed.  123-126.) 

Appeal  —  from  circuit  court  of  appeals 
—  diverse  citizenship  case. 

The  jurisdiction  of  ^e  Federal  circuit 
court  of  a  suit  by  an  electric  light  and 
power  company  to  enjoin  the  threatened 
disconnection,  pursuant  to  a  resolution  of 
the  municipal  common  council,  of  the  wires 
used  by  the  company  in  supplying  its  pat- 
rons with  electric  current  for  power  wad 
heating  purposes,  must  be  deemed  to  have 
been  invoked  solely  on  the  ground  of  diverse 
citizenship,  so  as  to  make  the  decision  of 
the  circuit  court  of  appeals  final,  where  the 
bill  did  not  show,  either  in  terms  or  by 
necessary  intendment,  that  complainant  waa 
asserting  a  right,  privilege,  or  immunity 
under  the  Federal  Constitution,  or  was 
in  anywise  invoking  its  protection,  but,  for 
anything  that  appears,  it  was  planting  its 
right  to  relief  solely  upon  the  doctrine  ol 
estoppeL 

[For  other  cases,  see  Appeal  and  Brror.  768- 
784,  in  Digest  Sup.  Ct  1908.] 

[No.  162.] 

Argued  February  27  and  28,  1013.  Ordered 
for  reargument  March  17,  1013.  Re- 
argued April  10  and  11,  1013.  Decided 
June  10,  1013. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Cir- 
cuit to  review  a  decree  which  affirmed  a  de- 
cree of  the  Circuit  Court  for  the  District 
of  Nebraska  in  favor  of  defendants  in  a 
suit  to  enjoin  the  threatened  disconnection, 
pursuant  to  a  resolution  of  a  municipal 
common  council,  of  the  wires  of  an  electric 
light  and  power  company,  used  in  supplying 
its  patrons  with  electric  current.  Dis- 
missed for  want  of  jurisdiction. 

See  same  case  below,  102  C.  C.  A.  6OI9 
179  Fed.  456. 

The  facts  are  stated  in  the  opinion. 

Mr.  Kdgar  H.  Scott  argued  the  cauae^ 
and,  with  Mr.  Lodowick  F.  Crofoot,  filed 
a  brief  for  appellant: 

The  Conatitution  is  "involved"  if  t^e  aver- 
ments of  the  bill  present  an  issue  whiah 
requires  for  its  determination  the  eon* 
struotion  or  application  of  any  proviaien 
of  that  instrument.  If  the  facts  alleged 
are  of  such  a  character  that  the  application 
thereto  of  any  provision  of  the  Constitution 

Note. — On  appellate  jurisdiction  of  Fed- 
eral Supreme  Court  over  circuit  courta  of 
appea1a--see  note  to  Ba^le^  ^«  Q^n^Ti^^^Sa^ 
Extinguisher  O^  U  V.  «!.  \^.  ^.  ^f^ 
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would  afleot  the  correct  detemunaiion  of 
the  case,  then  it  is  necessarily  one  arising 
under  the  Constitution.  The  question  must 
be^  Is  the  application  or  construction  of 
any  provision  of  the  Cbnstitution  inyolved 
in  the  determination  of  any  issue  presented 
by  the  averments  of  the  bill? 

Bridge  Proprietors  ▼.  Hoboken  Land  & 
Improv.  Co.  1  WalL  116,  142,  17  L.  ed. 
671,  676;  Cohen  ▼.  Virginia,  6  Wheat.  264, 
6  L.  ed.  267;  Cooley,  Const.  Law,  2d  ed. 
113;  Starin  v.  New  York,  116  U.  S.  267, 
20  L.  ed.  300,  6  Sup.  Ct.  Rep.  28;  Southern 
P.  R.  Co.  ▼.  California,  118  U.  S.  100, 112, 30 
L.  ed.  103,  104,  6  Sup.  Ct.  Rep.  003;  Cooke 
V.  Avery,  147  U.  S.  376,  37  L.  ed.  200,  13 
Sup.  Ct.  Rep.  340;  Crystal  Springs  Land 
k  Water  Co.  v.  Los  Angeles,  76  Fed.  148; 
1  Rose,  Fed.  Proc.  p.  324;  Ozark  Bell 
Teleph.  Co.  v.  Springfield,  140  Fed.  669; 
Des  Moines  City  R.  Co.  v.  Des  Moines,  161 
Fed.  860;  San  Francisco  Qas  k  Electric  Co. 
V.  San  Francisco,  180  Fed.  943;  Hall  v. 
Chicago,  R.  I.  &  P.  R.  Co.  149  Fed.  564. 

It  is  admitted  by  appellee  that  the  reso- 
lution  of  the  city  council  requiring  the  re- 
moval of  complainant's  wires  and  poles 
is  a  law  of  the  state  within  the  definition 
of  that  term  as  used  in  the  Cbnstitution, 
prohibiting  the  passage  of  a  state  law  im- 
pairing the  obligation  of  a  contract. 

Walla  Walla  v.  Walla  Walla  Wat«r  Co. 
172  U.  S.  1,  0,  43  L.  ed.  341,  345,  10  Sup. 
Ct  Rep.  77;  City  R.  Co.  v.  Citizens'  Street 
R.  Co.  166  U.  S.  667,  563,  41  L.  ed.  1114, 
1116,  17  Sup.  Ct  R^.  653;  Penn  Mut.  L. 
Ins.  Co.  ▼.  Austin,  168  U.  S.  685,  694,  42 
U  ed.  626,  630,  18  Sup.  Ct  Rep.  223 ;  Davis 
and  F.  Mfg.  Co.  v.  Los  Angeles,  180  U.  S. 
216,  217,  47  L.  ed.  780,  23  Sup.  Ct.  Rep. 
408;  Iron  Mountain  R.  Co.  v.  Memphis,  37 
0.  C.  A.  410,  06  Fed.  113;  American  Water- 
works k  Guarantee  Co.  v.  Home  Water  Co. 
116  Fed.  171. 

This  court  has  had  frequent  occasion  to 
announce  the  rule  that  where  under  the 
facts  stated  the  relief  prayed  is  dependent 
upon  the  application  of  some  provision  of 
the  Constitution,  the  Federal  court  thereby 
obtains  Jurisdiction. 

Smith  V.  Greenhow,  109  U.  S.  669,  670, 
671,  27  L.  ed.  1080,  1081,  3  Sup.  Ct  Rep. 
421;  City  R.  Co.  v.  Citizens'  Street  R.  Co. 
166  U.  8.  667,  41  L.  ed.  1114,  17  Sup.  Ct 
Rep.  653;  Pacific  Electric  R.  Co.  v.  Los 
Angeles,  104  U.  S.  112,  48  L.  ed.  896,  24 
Sup.  Ct.  Rep.  J586;  Walla  Walla  v.  Walla 
Walla  Water  Co.  172  U.  S.  1,  43  L.  ed. 
341,  10  Sup.  Ct.  Rep.  77;  Howard  v.  United 
States,  184  U.  S.  676,  46  L.  ed.  754,  22 
Sup.  Ct.  Rep.  643;  Warner  v.  Searle  k  H. 
Co.  101  U.  8.  106,  48  L.  ed.  146,  24  Sup. 
Ct  Rep.  79 
i4M0 


It  has  been  the  uniform  liolding  of  tkis 
court  that  the  question  as  to  tba  exiitaies 
of  a  constitutional  question  in  a  record  on 
error  from  a  state  court  is  to  be  determined 
from  an  investigation  of  the  issues  pre- 
sented; and  where  such  a  questioo  is  thus 
shown  to  be  necessarily  involved,  it  is  not 
necessary  that  it  should  be  specifically 
stated,  or  even  referred  to,  either  in  the 
pleadings  or  in  the  opinion  of  the  court 

Willson  V.  Black  Bird  Creek  Marsh  Co. 
2  Pet  246,  260,  7  L.  ed.  412,  414;  Satter- 
lee  V.  Matthewson,  2  Pet.  380,  7  L.  ed.  468; 
Murray  v.  Charleston,  06  U.  8.  482,  44L 
24  L.  ed.  760,  761;  Chicago  L.  Ina.  Oo.  v. 
Needles,  113  U.  S.  670,  28  L.  ed.  1086, 
5  Sup.  Ct  Rep.  681;  Eureka  Lake  k  T. 
Canal  Co.  ▼.  Superior  Ct  116  U.  8.  410, 

20  L.  ed.  671,  6  Sup.  Ct  Rep.  429;  Km- 
kauna  Water  Power  Co.  v.  Green  Bay  k 
M.  Canal  Ca  142  U.  8.  264,  260,  86  L.  ed. 
1004,  1009,  12  Sup.  Ct.  Rep.  178;  Oolumbia 
Water  Power  Co.  v.  Columbia  Eleetrie 
Street  R.  Light  k  P.  Co.  172  U.  8.  476, 
486,  487,  43  L.  ed.  621,  624,  626,  10  Sup. 
Ct  Rep.  247;  Yazoo  k  M.  Valley  R.  Oo. 
V.  Adams,  180  U.  S.  1, 16,  46  L.  ed.  895, 104, 

21  Sup.  Ct.  Rep.  240. 

Federal  courts  of  original  jurisdiction 
have  had  frequent  occasion  to  consider  the 
question  as  to  what  averments  of  a  bill  art 
essential  to  confer  jurisdiction  on  tha 
ground  of  the  existence  of  a  Federal  qnea- 
tion. 

Moyes  v.  Stirling  Co.  71  Fed.  488;  IroB 
Mountain  R.  Co.  v.  Memphis,  87  CL  C.  A. 
410,  96  Fed.  122;  American  Waterworks  4 
Guarantee  Co.  v.  Home  Water  Co.  115  FM. 
177;  Des  Moines  City  R.  Co.  ▼.  Des  MoiiMS, 
151  Fed.  854. 

In  cases  where  the  sole  basis  for  Iha 
original  jurisdiction  of  the  Federal  court 
under  the  allegations  of  the  bill  is  the  di- 
versity of  citizenship  of  the  parties,  tlM 
decision  of  a  court  of  appeals  is  flnaL 
Where,  however,  as  in  the  present  eaap, 
under  the  allegations  of  the  bill,  a  Federal 
question  is  presented  and  the  diversity  of 
citizenship  of  the  parties  also  appears,  the 
decision  of  a  court  of  appeals  is  not  flnAl, 
but  there  is,  of  right,  an  appeal  or  writ 
of  error  or  review  of  the  case  by  the  8is- 
preme  Court  of  the  United  States,  -  pro* 
vided  the  matter  in  controversy  shall  ex- 
ceed $1,000  besides  costs.  In  harmooy  wHk 
the  plainly  expressed  intendment  of  tlfee 
statute,  this  luis  been  the  uniform  hoMiaf 
of  this  court. 

Howard  v.  United  States,  184  U.  8.  e76, 
680,  46  L.  ed.  764,  767,  22  Sap.  OL  Bap. 
643;  Northern  P.  Railway  Oo.  T. 
berg,  188  U.  8.  626,  47  L.  ad.  576^ 
Sup.    Ct    Rep.  866;    Missistippi   B. 

lit  V.  B. 


Ifll.  OHABA  ELBCnUC  UGHT  k  FOWEB  00.  t.  OUAHA.  lU,  IM 

niMloe  ▼.  Illinoii  C.  B.  Cn.  203  U.  S.  33S,  |  with  Main.  John  A.  Rine  ud  L.  J.  TaPod, 

S4I,  51  L.  ed.  20S,  SIS,  t7  Sup.  CL  IL«p.  1  filed  ft  brief  for  ftppellees: 

M;  Wftrnar  t.  Scftrle  ft  H.  Co.   191    U.  S.        It  is  not  enough  tiiat  groundi  of  Jorisdie- 

IDB,  208,  48  L.  *d.   348,   147,  24   Sup.  Ct,  |  tion  otbtr  thwi  divene  citiieiulup  mi^  to 

Bra.    78  J    Northern   P,   B-   Co.  »•   Aniftto,     nf erred   ftrpinMnUtinly   from   ttie  >tato- 

IM  U.  8.  408,  86  L.  wl.  8W,   12  Sup.  Ct     nenta  In  the  bilL     Jurisdiction  Cftnuot  rat 

V»y.  I'iO;  Union  P.  R.  Co.  t.  Hftrrii,  169     m  any  ground  which  Im  not  afflniutlTalr 

U.  B.  K6,  39  L.  ed.  1003,  18  Sop.  Ct.  Rep.     tnd  di»tiartly  (et  forth. 

■Ml  SpreckeU  Sugftr  Ref.  Co.  t.  UcClftin,        Shulthii   v,    HeDougftI,    228    U.    B.   S66- 

m  U.  3.  897,  48  L.  ed.  406,  24  Sup.  Ct.    >T2,  SO  L.  ed.  1209-1212,  32  Snp.  Ct.  Sep. 

Bap.  STC;  LoTeland,  App.  Jur.  |g  13T,  278.     r04. 

Wliftt«T«r  uueertkintie*  u  to  righti  of  Meun.  Prftiik  Crftwlord,  Jdui  A.  HiM, 
appeal  ftppeu  in  aome  of  the  earlier  e«K>  md  I,  J,  Dunn  ftteo  filed  m  brief  for  kp- 
■riling  under  the  Evftrta  act,  the  principle    Mllee*: 

gorer^ig  ftppemli  to  thii  court  of  M«ea  The  question  of  juriidiction  muat  be  de- 
vhieb  originate  in  the  United  Statee  eir-  lermined  from  appelant'*  bill  of  eompUint, 
enit  court  are  now  well  eettled  fay  deeieioiu    md   aaid   bill    inTolced   juriidiction   MiUlf 


of  thia  court,  and  the  following  is 
reet  cununary  of  the  principli 
tabliahed: 
1.  If  a  case  presenta   (whether  original- 


eourt  baa  attached)   only  a  Federal  ques- 


upon  the  ground  of  diTene  eitiaeinUp. 

Northern  P.  R.  Go.  t.  Boderberg,  18B  U. 
S.  880,  47  L.  wL  876,  28  Sup.  Ok  Bap. 
S8B;   Western  U.  Teleg.  Oo.  r.  Ann  Arbor 


ly  or  after  the  jurisdiction  of  the  circuit    R.  Co.   178  U.  S.  23B,  44  L,  ed.  1052,  20 


Sup.  Ot.  Rep.  867;    Colorado  Cent.  ( 


tion,    it  must,    it    carried   to  the   Supreme  Uin,  Co.  t.  Turck,  ISO  U.  S.  138,  87  U  ad. 

Court,  be  taken  there  direct  from  the  eir-  1030,  14  Sup.  Ct.  Rep.  38;  Carey  t.  Houton 

euit  court     It  eannot  go  via  the  eireuit  t  T.  C.  R.  Co.  150  U.  B.  179,  37  L.  ed  lOU, 

wnirt  of  appeals.  14  Sup.  Ct  Rep.  03 ;  Co<Aa  r,  Avery,  M7 

Union  A  Flantera'  Bank  t.  Memphis,  189  u.  8.  376,  37  L.  ed.  209,  13  Siqt.  Ct.  Bap. 

U.  S.  71,  47  I^  ed.  712,  23  Sup.  Ct.  R«p.  S40;   First  Nat.  Bank  t.  Estherville,  SU 

004;   Huguley  Ufg.  Co.  t.  Galeton  Cotton  u.  S.  341,  54  L.  ed.  223,  SO  Snp.  Ct  Bap. 

Hillfl,  184  U.  S.  290,  S9S,  40  L.  ed.  840,  isE;   Weir  t.  Ronntre^  21«  U.  S.  007,  H 

548,  22  Sup.  Ct  Rep.  482.  L.  ed.  036,  30  Sup.  Ct  Rap.  418. 

2.  If  a  ease  preaenta  originally  both  dl-       if   the   litigant   inTokea  the   juriidiction 

rerae  citizenship  and  a  Federal  question.  It  of  the  circuit  court  of  appeals,  and  subaUta 

may  be  taken  first  to  ttie  circuit  court  of  his  case  upon  the  merita,  he  eannot  have  an 

^peals    and    afterwards    to    the    Supreme  appeal  to  this  eourt  from  the  decree  of  tha 

Court,  or  it  may  be  earried  to  the  latter  court  of  appeals, 
eourt  direct  from  the  oiicuit  court  Gary  Htg.  Go.  r.   Acme  Flexible   Claap 

Amencan   Sugar   Bef.    Co.   v.    New   Or-  Go.  187  U.  S.  427,  47  L.  ed.  244,  8S  Stv. 

leans,  181  U.  B.  277,  46  L.  ed.  889,  21  Sup.  ct  Rep.  211;  Loeb  t.  Columtua  Twp.  17D 

Ct  Rep.  048;   Spreckels  Sugar  Ref.  Oo.  v.  U.  S.  472,  48  L.  ed.  280,  21  Sup.  Ct  Bep. 

HeCIain,  192  U.   S.   397,  407,  409,  48  L.  174  j  Robinson  t.  Caldwell,  IBS  U.  S.  369, 

ad.  490,  499,  600,  24  Sup.  Ct.  Bep.  376;  41  L.  ed.  746,  17  Sup.  Ct  Bep.  S43. 
Northern  P.  R.  Co.  r.  Soderberg.   188   U        m,_  justice  Van  Dorantor  deliverad  tha 

a   626,   47   L.   ed.    876,   23    Sup.    Ct    Bap,  ^i„ion  of  the  court: 
S65i  Mississippi  R.  Commission  ».  Illinoii        ^^  f^^  ^^t  of  which  this  init  araaa 

C.  R.   Co.  203   U.   8.  33S,  341,  342,  51   L,  ,„  ^^j,     ^^  j^^  ^  o,j  (^^         Tmrt  Co. 

sd.  209,  213,  814.  27  Sup.  Ct.  Rep.  90.  ^  q^^^,  230  U.  8.  100,  ante,  1410,  83  9np. 

S.  If  a  case  presents  originally  only  di-  (^  jj^     ogj_  ^j  ^^  .m,t  ^  repeated[U4 

Tene  dtiienship,  there  may  be  an  appeal  ^^     jf^  electric  oompaay  brought  the  salt 

to  the  circuit  court  of  appeals.  CTen  if  ■  j^  Oj,  p,„j^it  ^^^^  agi^nst  the  eitj  and  Its 

constitutional  question  develops  and  is  d»  eleetrician,   to   enjoin   tha  threatened   dis- 

etded  after  the  juriadietion   of   the  drcui)  connection,    pursuant    to   the   reaolution   of 

eourt  attaches;   but  if  the  defeated  partj  igog_  „(  the  oompany'i  wirsa  used  in  anp- 

carriH  the  case  to  the  circuit  court  of  ap  plying  lu  patrons  with  electric  current  (or 
peals,  the  judgment  of  that  eourt  U  final  „  ^^^  heating  purposea.    There  waa  a 

save  as  It  may,  in  the  discretion  of  the  Su  ^^^^^  j^^  tj,e  defendant*   (172  Fed.  494), 

preue  Court  be  reviewed  on  oertiorari.  ^j,,^  ^„  affirmed  by  the  circuit  court  irf 

Colorado  Cent  Oonsol.  Min.  Co.  v.  Turck  ^„„g^i^   (]02  C.  C.  A.  601,  179  Fed.  466), 

156  U.  8.  138,  37  L  ed.  1080.  14  Sup.  Ct  ^^j    ^   further   appeal    brought   the   eaM 

B^-W-  here. 

M«ara.  William  O,  Lambert  and  Ben<        Our  JurUdlotion  ia  Bhall*»pA,  V^  ^  v^ 

jBBla   B.   Bakav  aisued  tha  cauM^   and,  *!<»  *»  ii«n>l«.  <»  **  v"***-  "^^^ 
If  Ii.  •& 
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deouioB  wt  the  eircnit  court  of  appeals  ia 
final.  Hie  motion  ia  well  taken  if  the 
juriadiction  of  the  circuit  court  waa  in- 
Toked  aolely  on  the  ground  of  diverse  citi- 
lenahip.  Act  of  March  3,  I8B1  (2B  Stat. 
at  L.  828,  oh»p.  517,  |  0,  U.  B.  Comp.  SUt. 
IBOl,  p.  4SB)  i  Judicial  Code,  |  128  [38 
SUt.  at  L.  1133,  ehap.  231,  U.  B.  Comp. 
St>L  Bupp.  1911,  p.  193].  That  it  wa«  in- 
Toked  BD  that  ground  ia  conceded,  ao  it 
ii  neoewary  to  inquire  whether,  aa  ia  at- 
•erted  in  oppoaition  to  the  motion,  it  waa 
also  invoked  upon  the  ground  that  the  suit 
waa  one  arising  under  the  Conatitution  of 
the  United  States.  This  must  be  deter- 
mined from  the  plaintiff's  statement  of  its 
own  cause  of  action  as  set  forth  in  the  hill, 
regardless  of  questions  that  may  have  been 
subsequently  brought  into  the  suit.  Shul- 
thia  V.  McDougal,  22S  U.  S.  681,  S60,  88  L. 
ed.  120S,  1210,  32  Sup.  Ct.  Rep.  704;  Den- 
ver v.  New  York  Truat  Co.  229  U.  S.  123, 
»nt^  1101,  83  Sop.  Ct.  Rep.  657. 

Briefiy  described,  the  bill  aet  forth  the 
adoption  by  the  city  council  of  the  fran- 
chise ordinance  of  1884,  its  acceptance  by 
the  Thompson  Company,  the  construction 
and  inataJUtion  of  the  electric  plant,  the 
tronafer  of  the  plant  and  frajichtse  to  the 
electrie  eompany  in  1903,  the  business  done 
by  the  two  eompaniea  in  supplying  current 
for  power  and  heating,  as  well  as  for  light- 
ing, purposes,  the  enlargement  and  im- 
provement of  the  plant  from  time  to  time 
to  meet  the  increasing  demand  for  current 
for  those  purposes,  the  city's  acquiescence 
in  and  encouragement  and  sanction  of  all 
lS5]thia  with  knowledge  'that  it  was  done 
under  ■  elaim  of  right  under  the  franchise 
ordinanee,  the  exaction  by  the  city  of  3  per 
cent  of  the  gross  earnings,  including  those 
from  current  supplied  for  power  and  lieat. 
the  adoption  of  the  resolution  of  1908,  and 
the  threatened  disconnection  thereunder  of 
all  wires  used  for  transmitting  current  for 
power  and  heating  purposee.  The  bill 
further  charged  that  in  what  was  done 
prior  to  the  resolution  the  city  and  the 
two  oompaniea  had  treated  the  franchise 
OS  Including  the  right  to  use  the  streets  in 
tronamitting  current  for  power  and  heat; 
that  upon  the  faith  of  this  practical  con- 
struction the  plaintiff  had  expended  large 
soma  of  money  in  developing  and  equipping 
its  plant  according  to  approved  modem 
standards;  and  that  the  interference  with 
its  wires  and  business  which  was  threatened 
by  resson  of  the  changed  attitude  of  the 
eitj  would  result  in  great  and  irreparable 
loss  and  damage  to  the  plaintiff. 

Tho  relief  sought  was  a  perpetual  injunc- 
tj'on  restraining  the  defendants  from  dtacon- 
aeeti^  tbe  pUntiff'a  wires  or  intcilmnK 
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with  or  impeding  its  busineaa  aa  theretofore 
conducted.  There  was  no  prayer  that  the 
resolution  be  pronounced  void,  nor  any  al- 
legation that  it  impaired  the  franchise  eon- 
tract,  or  would  operate  to  deprive  the 
plaintiff  of  its  property  without  due  process 
of  law,  nor  any  reference  to  the  Conatitu- 
tion of  the  United  States,  or  any  of  its 
provisions,  nor  even  a  general  statement 
that  a  constitutional  right  was  being  or 
about  to  be  infringed. 

Tested  by  the  recognized  standard,  we 
think  the  bill  did  not  state  a  case  arising 
under  the  Constitution.  It  did  not  show. 
either  in  terms  or  by  necessary  intendment, 
that  the  plaintiff  was  asserting  a  right, 
jirivilege,  or  immunity  under  the  Consti- 
tution, or  was  in  anywise  invoking  its  pro- 
tection. For  anything  that  appeared,  the 
plaintiff  was  planting  ita  right  to  relief 
entirely  upon  the  doctrine  of  estoppel.  A* 
a  basis  of  jurisdiction,  it  is  not  enough  that 
recovery  might  be  sought  upon  a  consti- 
tutional 'ground,  for  it  must  clearly[136 
appear  that  it  is  actually  so  sought.  Crowell 
V.  Randell,  :o  Pet.  308,  392,  B  L.  ed.  458. 
407 ;  Hanford  v.  Davies,  163  U.  B.  273,  2S0, 
41  L.  ed.  167,  169,  16     Sup.  Ct.  Rep.  1051. 

It  being  thus  apparent  that  diverse  citi- 
zenship was  tiie  sole  ground  upon  which 
the  jurisdiction  of  the  circuit  court  was  in- 
voked, it  follows  that  the  decision  of  the 
circuit  court  of  appeals  waa  final.  Spencer 
V.  Duplan  Silk  Co.  191  U.  S.  626,  48  L.  ed- 
287,  24  Sup.  Ct.  Rep.  174;  Bankers'  Mnt. 
Casualty  Co.  v.  Minneapolis,  St.  P.  A,  S. 
Ste.  M.  R.  Co.  102  U.  S.  371,  48  L.  ed.  484, 
24  Sup.  Ct.  Rep.  325;  Shulthis  v.  Me- 
Daugal,  226  U.  S.  561,  560,  50  L.  ed.  1205, 
1210,  32  Sup.  Ct.  Rep.  704;  Lovell  v.  New- 
man, 227  U-  S.  412,  ante,  677,  33  Sup.  Ct 
Rep.  375;  Denver  v.  New  York  Trust  Co. 
229  U.  S.  123,  ante,  1101,  33  Sup.  Ct  Rep- 
657. 

Appeal  diemissed. 


MARY  F.  BUTTS,  Plff.  in  Err., 


(See  S.  C.  Reporter's  ed.  128-133.) 

Statutes  —  Invalid  In  part  —  civil  rlghu 

The  invalidity,  as  applied  to  the  states. 

(A  \,\ib  ^iQiswoaa  of  the  civil  rights  act  of 
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BUTTS  y.  MERCHANTS  k  U.  TEANSP.  00. 


March  1,  1875  (18  SUt.  at  L.  335,  cbap. 
114,  U.  8.  Comp.  Stat.  1901,  p.  1260),  §§  1, 
2.  intended  to  MCttre  equal  accommodations 
to  **all  persons  within  the  jurisdiction  of 
the  United  States,"  and  to  subject  any  per- 
son guilty  of  any  forbidden  discrimination 
to  liability  to  a  penalty  and  to  criminal 
prosecution,  invalidates  the  law  as  ap- 
plied to  other  places  within  the  jurisdic- 
tion of  the  United  States,  such  as  an  Ameri- 
can vessel  upon  the  high  seas,  more  than  a 
marine  league  from  land,  and  the  District 
of  Columbia  and  the  territories. 
[For  other  cases,  see  Statutes,  I.  d,  4,  in  Di- 
gest Sup.  Ct  IdOS.] 

[No.  131.] 

Argued  January  21,   1913.     Decided  June 

16,  1913. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  District  of  Massa- 
chusetts to  review  a  judgment  sustaining  a 
demurrer  to  an  action  to  recover  penalties 
under  the  civil  rights  act.    Affirmed. 
The  facts  are  stated  in  the  opinion. 

Mr.  Albln  L.  Richards  argued  the  cause, 
and  filed  a  brief  for  plaintiff  in  error: 

The  admiralty  and  maritime  jurisdiction 
of  Congress  is  not  dependent  solely  upon 
the  power  of  regulating  commerce. 

United  States  v.  Burlington  &  H.  County 
Ferry  Co.  21  Fed.  341;  The  Hamilton  (Old 
Dominion  S.  S.  Co.  v.  Gilmore)  207  U.  S. 
398,  52  L.  ed.  264,  28  Sup.  Ct  Rep.  133. 

Fixing  the  limits  of  the  admiralty  and 
maritime  jurisdiction  is  a  matter  of  es- 
tablishing a  physical  boundary. 

Gibbons  v.  Ogden,  9  Wheat.  1,  6  L.  ed. 
23;  Waring  v.  Clarke,  5  How.  441,  465,  12  L. 
ed.  226,  237;  The  Genesee  Chief  v.  Fitz- 
bugh,  12  How.  443,  13  L.  ed.  1058;  Oilman 
V.  Philadelphia,  3  Wall.  724,  18  L.  ed.  99; 
The  Belfast,  7  Wall.  624,  19  L.  ed.  266;  The 
Daniel  Ball,  10  Wall.  557,  10  L.  ed.  999; 
Ex  parte  Easton,  95  U.  S.  68,  24  L.  ed. 
373;  Re  Gamett,  141  U.  8.  1,  35  L.  ed. 
G31,  11  Sup.  Ct.  Rep.  840;  The  Robert  W. 
Parsons  (Perry  ▼.  Haines)  191  U.  8.  17, 
48  L.  ed.  73,  24  Sup.  Ct.  Rep.  8. 

The  Hamilton  (Old  Dominion  S.  &  Co. 
V.  O-ilmore)  207  U.  S.  398,  52  L.  ed.  264,  28 
Sup.  Ct.  Rep.  133,  did  not  in  any  way  im- 
pugn the  jurisdiction  of  Congress,  but  mere- 
ly decided  that  under  the  act  of  Congress 
providing  proceedings  for  the  limitation  of 
liability  of  shipowners,  claims  which  a 
state  had  created  against  a  corporation 
existing  by  the  laws  of  that  state  should 
be  recognized  in  the  distribution  of  the 
fond.  The  authority  of  the  state  to  create 
the  elaim  was  based  upon  the  personal  al- 
legianee  to  the  state  of  the  corporation 
agftiofti  whieh  the  elaim  had  been  created, 
67  Ii. 


and  not  upon  any  territorial  jutisdictioll 
of  the  state  over  the  high  seas. 

22  Harvard  L.  Rev.  403. 

The  admiralty  does  not  recogniae  any 
right  of  a  state  or  sovereignty  to  legislate 
for  the  vessels  of  its  citizens  as  if  they  were 
its  own  territory. 

La  Bourgogne  (Deelions  ▼.  La  Com- 
pagnie  Generale  Transatlantique)  210  U. 
S.  95,  52  L.  ed.  973,  28  Sup.  Ct.  Rep.  664. 

If  the  admiralty  recognized  that  each 
state  had  jurisdiction  over  the  TesselB  of 
its  own  citizens  as  parts  of  its  own  terri- 
tory, then  it  is  apparent  that  in  the  caae 
of  a  collision  between  vessels  of  different 
nationalities  every  person  responsible  for 
the  collision  would  be  answerable  for  iti 
effects  according  to  the  law  of  one  or  the 
other  of  the  two  ships  in  collision,  depend- 
ing upon  whether  the  events  raising  lia- 
bility were  considered  to  take  place  upon 
one  vessel  or  the  other. 

United  SUtes  v.  Davis,  2  Sumn.  482,  Fed. 
Cat.  No.  14,932;  Reg.  ▼.  Keyn,  L.  R.  t 
Exch.  Div.  66,  46  L.  J.  Mag.  Cas.  17,  18 
Cox,  C.  C.  403,  6  Eng.  Rul.  Caa.  946. 

The  jurisdiction  of  Congress  over  the  higb 
seas,  and  the  jurisdiction  of  Congress  over 
the  territory  of  the  United  States,  are  es- 
sentially similar. 

United  States  ▼.  Press  Pub.  Co.  210  U. 
S.  1,  12,  55  L.  ed.  65,  68,  31  Sup.  Ct.  Rep. 
212,  21  Ann.  Cas.  042. 

It  is  under  this  grant  alone  (the  exten- 
sion of  the  judicial  power  to  all  eases  of 
admiralty  and  maritime  jurisdiction)  that 
the  Federal  government  has  the  right  to 
punish  a  large  class  of  offenses  whose  pun- 
ishment was  provided  for  in  the  acta  ol 
Congress  in  relation  to  crimes  and  offenses 
on  the  high  seas. 

Benedict,  Admiralty,  4th  ed.  |  500; 
United  States  ▼.  Wilson,  3  Blatchf.  486, 
Fed.  Cas.  No.  16,731. 

The  application  of  the  statute  to  en- 
rolled vessels  of  the  United  States  upon  the 
high  seas,  to  the  District  of  Columbia,  and 
to  the  territories,  is  separable  from  tlis 
other  applications  of  the  statute. 

El  Paso  k  N.  B.  R.  Co.  v.  Gutierrss» 
215  U.  S.  87,  54  L.  ed.  106,  30  Sup.  Gi. 
Rep.  21. 

(Congress  intended  the  civil  rights  act  Is 
have  a  partial  application  so  far  as  it  was 
constitutional. 

Ex  parte  Virginia,  100  U.  8.  330,  26  L. 
ed.  676,  3  Am.  Grim.  Rep.  547. 

Mr.  A.  Nathan  Williams  argued  Ihs 
cause  and  filed  a  brief  for  defendant  la 
error: 

The  plaintiff  in  the  case  at  bar  b  met  at 
the  very  beginnin%  sA  Vk  ttuib  V>9d^  ^d^ 
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t>rmeiple  of  aiare  d^cieia,  from  w4iioh  tbere 
appears  to  be  no  escape. 

OivU  Rights  Cases,  109  U.  8.  3,  27  L. 
e<L  835,  8  Sup.  Ct.  Rep.  18. 

Where  a  statute  eontains  both  constitu- 
tional and  unconstitutional  provisions,  in 
order  to  giro  effect  to  the  constitutional 
provisions  it  is  necessary  not  only  that 
the  constitutional  provisions  be  separable 
from  and  not  dependent  upon  the  uncon- 
stitutional provisions,  but  it  must  also  be 
plain  that  the  legislative  body  would  have 
enacted  the  statute  with  the  unoonstitn- 
tional  provisions  eliminated. 

United  SUtes  v.  Reese,  92  U.  a  214,  23 
L.  ed.  563;  James  v.  Bowman,  190  U.  8. 
127,  47  L.  ed.  979,  23  8up.  Ct  Rep.  678; 
TVade-Mark  Cues,  100  U.  8.  82,  25  L.  ed. 
550;  Employers'  Liability  Cas.^  (Howard 
V.  Illinois  C.  R.  Co.)  207  U.  8.  463,  52 
L.  ed.  297,  28  Sup.  Ct.  Rep.  141. 

ISO]     *Mr.  Justice  Van  Devanter  deliv- 
•red  the  opinion  of  the  court: 

This  is  an  action  to  recover  twelve  pen- 
alties of  $500  each  under  S§  1  and  2  of  the 
act  of  March  1,  1875  (18  SUt.  at  L.  335, 
ehap.  114,  U.  8.  Comp.  Stat.  1901,  p.  1260), 
known  as  the  civil  rights  act.  According 
to  the  declaration  the  facts  are  these:  The 
plaintiff  is  a  colored  woman  and  a  citizen 
of  the  United  States,  and  tbe  defendant  is 
a  Maryland  corporation  engaged  in  the 
transportation  of  passengers  and  freight  by 
vessels  plying  between  Boston,  Massachu- 
setts, and  Norfolk,  Virginia.  Upon  tickets 
purchased  for  the  purpose,  and  entitling  her 
to  the  accommodations  and  privileges  of  a 
flrst-class  passenger,  the  plaintiff  was  car- 
ried by  the  defendant  on  one  of  its  steam- 
ships from  Boston  to  Norfolk,  and  on  an- 
other back  to  Boston.  Both  vessels  were 
engaged  in  the  coastwise  trade  as  public  con- 
veyances, and  were  duly  enrolled  under  the 
laws  of  the  United  States.  During  both 
▼oyages  the  plaintiff  was  denied,  because  of 
her  color,  the  full  and  equal  enjoyment  of 
the  accommodations  and  privileges  of  a 
first-class  passenger,  the  denials  consisting 
in  requiring  her  to  take  her  meals  at  a 
second  table,  instead  of  at  the  first,  with 
the  white  passengers  having  tickets  like 
her  own,  and  in  giving  her  a  stateroom  on 
the  lower  deck,  instead  of  on  the  upper  one, 
where  the  white  passengers  possessing  like 
tickets  were  given  rooms.  l%e  acts  of  dis- 
crimination  were  twelve  in  number.  Eleven 
were  charged  as  occurring  upon  the  high 
seas,  more  than  a  marine  league  from  any 
land,  and  the  other  as  occurring  merely  up- 
on the  high  seas.  There  was  no  attempt  to 
set  vp  a  common-law  right  of  recovery,  the 
«ole  reliance  being  upon  §§1  and  2  of  the 

«0#  of  1$75,  fopxm.    The  defendant  demurred, 
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claiming  that  those  sections  are 
tutional  and  void,  and  the  demurrer 
sustained,  judgment  being  given  for  tta 
defendant.  The  plaintiff  then  sued  out  ttli 
direct  writ  of  error. 

*The  preamble  of  the  act  and  the[ltl 
sections  under  which  the  penalties  an 
claimed  are  as  follows: 

"Whereas,  it  is  essential  to  just  gofwn* 
ment  we  recognise  the  equality  of  all  men 
before  the  law,  and  hold  that  it  is  the  duty 
of  government  in  its  dealings  with  the 
people  to  mete  out  equal  and  exact  justies 
to  all,  of  whatever  nativity,  race,  color,  <v 
persuasion,  religious  or  political;  and  it 
being  the  appropriate  object  of  legislation 
to  enact  great  fundamental  principles  into 
law :     Therefore, 

"Be  it  enacted  by  the  Senate  and  House 
of  Representatives  of  the  United  States  of 
America  in  Congress  assembled,  That  aD 
persons  within  the  jurisdiction  of  the 
United  States  shall  be  entitled  to  the  full 
and  equal  enjoyment  of  the  accommoda- 
tions, advantages,  facilities,  and  privileges 
of  inns,  public  conveyances  on  land  or 
water,  tiieaters,  and  other  places  of  public 
amusement;  subject  only  to  the  conditions 
and  limitations  established  by  law,  and 
applicable  alike  to  citizens  of  every  race  and 
color,  regardless  of  any  previous  condition 
of  servitude. 

"Sec.  2.  That  any  person  who  shall  violate 
the  foregoing  section  by  denying  to  any  citi- 
zen, except  for  reasons  by  law  applicable 
to  citizens  of  every  race  and  color,  and  re- 
gardless of  any  previous  condition  of  servi- 
tude, the  full  enjoyment  of  any  of  the  se> 
commodations,  advantages,  facilities,  or 
privileges  in  said  section  enumerated,  or  bf 
aiding  or  inciting  such  denial,  shsil,  for 
every  such  offense,  forfeit  and  pay  the  sum 
of  five  hundred  dollars  to  the  person  sg- 
grieved  thereby,  to  be  recovered  in  an  actios 
of  debt,  with  full  costs;  and  shall  also,  for 
every  such  offense,  be  deemed  guilty  of  s 
misdemeanor,  and,  upon  conviction  thereof, 
shall  be  fined  not  less  than  five  hundred  nor 
more  than  one  thousand  dollars,  or  shsll 
be  imprisoned  not  less  than  thirty  days  nor 
more  than  one  year :  Provided,  That  all  per- 
sons may  elect  to  sue  for  the  penalty 
aforesaid,  or  to  proceed  under  their  righte 
at  common  law  and  by  state  statutes;  and 
having  so  elected  to  proceed  *in  tbe[lSS 
one  mode  or  the  other,  their  right  to  pro- 
ceed in  the  other  jurisdiction  shall  be 
barred.  But  this  proviso  dhall  not  apply  to 
criminal  proceedings,  either  under  this  act 
or  the  criminal  law  of  any  state:  And  pi» 
vided  further.  That  a  judgment  for  the 
penalty  in  favor  of  the  party  aggrieved,  W 
a  jud^ent  upon  an  indictment,  thmll  hi  S 
bar  to  either  prosecution  reapeetivi^*'^ 

lit  v.% 
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The  queition  of  the  constitiiiional  Talid- 
ity  of  those  Bections  cftme  before  thii  court 
in  Civil  Righto  Cases,  100  U.  &  8,  27  L. 
ed.  836,  3  Sup.  Ct.  Rep.  18,  and  upon  full 
oonsidferation  it  was  held  (a)  that  thej  re- 
oeivo  no  support  from  the  power  of  Congress 
to  regulate  interstate  commerce  because, 
as  is  shown  by  the  preamble  and  by  their 
terms,  they  were  not  enacted  in  the  exer- 
tion of  that  power,  and  (b)  that,  as  ap- 
plied to  the  states,  they  are  unconstitu- 
tional and  void  because  in  excess  of  tbe 
power  conferred  upon  Congress,  and  an  en- 
eroaiehment  upon  the  powers  reserved  to  the 
states  respectively.  That  decision  has  stood 
unchallenged  for  almost  thirty  years,  and 
counsel  for  the  plaintiff  does  not  question 
it  now.  But  he  does  contend  that,  although 
unconstitutional  and  void  in  their  applica- 
tion to  the  stotes,  the  sections  are  valid  and 
effective  in  all  other  places  within  the 
jurisdiction  of  the  United  States,  such  as 
upon  an  American  vessel  upon  the  high  seas, 
more  than  a  marine  league  from  land,  and 
in  tbe  District  of  Columbia  and  the  terri- 
tories. And  in  this  connection  our  attention 
is  directed  to  that  part  of  the  opinion  in 
Civil  RighU  Cases  which  says  (p.  10) : 

"We  have  also  discussed  the  validity  of 
the  law  in  reference  to  cases  arising  in  the 
states  only;  and  not  in  reference  to  cases 
arising  in  the  territories  or  the  District 
of  Columbia,  which  are  subject  to  the 
plenary  legislation  of  Congress  in  every 
branch  of  municipal  regulation.  Whether 
the  law  would  be  a  valid  one  as  applied  to 
tbe  Territories  and  the  District  is  not  a 
1 SS Iquestion  for  consideration  *in  the 
cases  before  us ;  they  all  being  cases  arising 
within  the  limito  of  states." 

The  real  question  is  whether  the  sections 
in  question,  being  in  part — by  far  the 
greater  part — in  excess  of  the  power  of  Con- 
gress, are  invalid  in  their  entirety.  Their 
words,  as  also  those  of  the  preamble,  show 
that  Congress  proceeded  upon  the  assump- 
tion that  it  could  legislate,  and  was  legis- 
lating, in  respect  of  all  persons  and  all 
places  'Vithin  the  jurisdiction  of  the  United 
States."  It  recognized  no  occasion  for  any 
SQueption  and  made  none.  Ito  manifest 
purpose  was  to  enact  a  law  which  would 
have  a  uniform  operation  wherever  the 
Jurisdiction  of  the  United  States  extended. 
But  the  assumption  vras  erroneous,  and  for 
that  reason  the  purpose  failed.  Only  1^ 
reason  of  the  general  words  indicative  of 
the  intended  uniformity  can  it  be  said  that 
there  was  a  purpose  to  embrace  American 
vessels  upon  the  high  seas,  the  District  of 
Oolumbia,  and  the  territories.  But  how 
eaa  the  manifest  purpose  to  establish  a  uni- 
form law  for  the  entire  Jurisdiction  of  the 


United  States  be  converted  Into  a  parpose 
to  create  a  law  for  only  a  small  fraetion  of 
that  Jurisdictiont  How  can  the  use  ol 
general  terms  denoting  an  intention  to  enact 
a  law  which  should  be  applicable  alike  in 
all  places  within  that  Jurisdiction  be  said 
to  indicate  a  purpose  to  make  a  law  which, 
should  be  applinble  to  a  minor  part  of 
that  jurisdiction  and  inapplicable  to  the 
major  part?  Besides,  it  is  not  to  be  for- 
gotten that  the  intended  law  is  both  penal 
and  criminal.  Every  act  of  discrimination 
within  ito  tonus  is  made  an  offense  and 
misdemeanor,  and  for  every  such  offense  it 
gives  to  the  aggrieved  party  a  right  to  a 
penalty  of  $600,  and  subjeeto  the  offender 
to  a  fine  of  not  less  than  $600  nor  more 
than  $1,000,  or  to  imprisonment  for  not 
less  than  thirty  days  nor  more  than  one 
year. 

The  decision  of  this  court  in  United 
Stotes  V.  Reese,  02  U.  S.  214,  23  L.  ed.  683, 
is  well  in  point.  That  was  a  prosecution 
*under  a  congressional  enactment  pun-[lS4 
ishing  election  officers  for  refusing  to  any 
person  entitled  to  do  so  the  right  to  cast  his 
voto.  The  stotuto  was  expressed  In  general 
terms,  embracing  some  scto  which  Congress 
could  condemn  and  others  which  it  could 
not.  As  to  the  latter,  it  was,  of  course,  in- 
valid, and  the  claim  was  made  that,  as  the. 
act  charged  was  not  of  the  latter  class,  but 
of  the  former,  the  statuto  should  be  bus* 
toined  as  to  acto  like  the  one  charged,  not- 
withstanding the  general  terms  were  in  «x« 
cess  of  the  power  of  Congress.  But  the 
court  held  otherwise^  saying: 

(P.  210).  '*This  is  a  penal  stotuto,  and 
must  be  construed  strictly;  not  so  strictly^ 
indeed,  as  to  defeat  the  clear  intention  of 
Congress,  but  the  words  employed  must  be 
understood  in  the  sense  they  were  obviously 
used.  United  Stotes  v.  Wiltberger,  6  Wheat 
86,  6  L.  ed.  40.  If,  taking  the  whole  stotuto 
together,  it  is  apparent  that  it  was  not  the 
intention  of  Congress  thus  to  limit  the  oper- 
ation of  the  act,  we  cannot  give  it  thai  effect 

(P.  221.)  "We  are  therefore  directly  called 
upon  to  decide  whether  a  penal  stotuto  en- 
acted by  Congress,  with  ito  limited  powers, 
which  is  in  general  language  broad  enough 
to  cover  wrongful  acto  without  as  well  as 
within  the  constitutional  Jurisdiction,  ean 
be  limited  by  Judicial  construction  so  as  to 
make  it  operato  only  on  that  which  Con- 
gress may  rightfully  prohibit  and  punish. 
For  this  purpose,  we  must  take  theso  Mo- 
tions of  the  stotuto  as  they  are.  Wo  are 
not  able  to  reject  a  part  which  is  unconsti- 
tutional, and  retoin  the  remainder,  becausa 
it  is  not  possible  to  separato  that  whtoh  it 
unconstitutional,  if  there  be  any  such,  from 
I  that  which  is  not.  The  proposed  effeiol  ^ 
I  not  to  be  attained  \ps  i^^ed^m%  ^s4S.  m  Iba 
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regarding  wordB  that  are  in  the  section, 
bat  by  inserting  those  that  are  not  now 
there.  Each  of  the  sections  must  stand  as 
a  whole,  or  fall  altogether.  The  language 
it  plain.  There  is  no  room  for  construc- 
tion, unless  it  be  as  to  the  effect  of  the  Con- 
stitation.  The  question,  then,  to  be  deter- 
lS6]mined,  *is  whether  we  can  introduce 
words  of  limitation  into  a  penal  statute  so 
aa  to  make  it  specific,  when,  as  expressed, 
it  is  general  only. 

^It  would  certainly  be  dangerous  if  the 
legislature  could  set  a  net  large  enough  to 
ei^oh  an  possible  offenders,  and  leave  it  to 
the  eourts  to  step  inside  and  say  who  could 
bo  rightfully  detained,  and  who  should  be 
•et  at  large.  This  would,  to  some  extent, 
substitute  the  judicial  for  the  legislative 
department  of  the  government.  The  courts 
enforce  the  legislative  will  when  ascer- 
tained, if  within  the  constitutional  grant  of 
power.  Within  its  legitimate  sphere  Con- 
gress is  supreme  and  beyond  the  control 
of  tbe  courts;  but  if  it  steps  outside  of  its 
constitutional  limitations,  and  attempts 
[ta  do]  that  which  is  beyond  its  reach,  the 
courts  are  authorized  to,  and  when  called 
upon  in  due  course  of  legal  proceedings, 
musty  annul  its  encroachments  upon  the 
reserved  power  of  the  states  and  the  people. 
To  limit  this  statute  in  the  manner  now 
aaked  for  would  be  to  make  a  new  law,  not 
la  enforce  an  old  one.  This  is  no  part  of 
our  duty.** 

So  here,  to  give  to  the  sections  in  ques- 
tion the  effect  suggested,  it  would  be  neces- 
sary to  reject  or  strike  out  the  general 
words  "within  the  jurisdiction  of  the  United 
States,"  whereby  Congress  intended  to  de- 
clare and  define  in  what  places  the  sections 
should  be  operative,  and  to  insert  other  and 
new  words,  restricting  their  operation  to 
American  vessels  upon  the  high  seas  and 
to  the  District  of  Columbia  and  the  terri- 
tories. To  do  this  would  be  to  introduce  a 
limitation  where  Congress  intended  none, 
and  thereby  to  make  a  new  penal  statute, 
which,  of  course,  we  may  not  do. 

Another  decision  no  less  in  point  is 
Trade-Mark  Cases,  100  U.  S.  82,  25  L.  ed. 
560,  which  related  to  an  act  of  Congress 
providing  generally  for  punishing  the 
fraudulent  use  of  registered  trademarks,  al- 
though the  power  of  Congress  in  that  re- 
gard extended  only  to  trademarks  used  in 
lS6]eommerce  *with  foreign  nations,  or 
among  the  several  states,  or  with  the  Indian 
tribes.  In  pronouncing  t&e  statute  invalid 
in  its  entirety  the  court  said : 

(P.  08.)  "When,  therefore,  Congress  un- 
dertakes to  enact  a  law,  which  can  only  be 
valid  as  a  regulation  of  commerce,  it  is  rea- 
sonable to  expect  to  find  on  the  face  of  the 
Imw,  or  from  its  essential  nature,  that  it 
t4$0 


is  a  regulation  of  commerce  with  foreign 
nations,  or  among  the  several  statea,  or 
with  the  Indian  tribes.  If  not  so  HigjtH, 
it  is  in  excess  of  the  power  of  Congras. 

(P.  08.)  "It  has  been  suggested  that  if 
Congress  has  power  to  regulate  trademarks 
used  in  commerce  with  foreign  natioos  and 
among  the  several  states,  these  statntsa 
shall  be  held  valid  in  that  class  ol  eases,  if 
no  further.  To  this  there  are  two  objec- 
tions: .  .  .  Secondly,  while  it  may  be 
true  that  when  one  part  of  a  statute  is 
valid  and  constitutional,  and  another  part 
is  unconstitutional  and  void,  the  oourt  may 
enforce  the  valid  part  where  they  are  dis- 
tinctly separable,  so  that  each  can  stand 
alone,  it  is  not  within  the  judicial  provincs 
to  give  to  the  words  used  by  Congress  a 
narrower  meaning  than  they  are  manifestly 
intended  to  bear,  in  order  that  erimes  may 
be  punished  which  are  not  desciibed  in 
language  that  brings  them  within  the  eon- 
stitutional  power  of  that  body. 

(P.  09.)  "If  we  should,  in  the  ease  be- 
fore us,  undertake  to  make  by  Judicial  con- 
struction a  law  which  Congress  did  not 
make,  it  is  quite  probable  we  should  do 
what,  if  the  matter  were  now  before  that 
body,  it  would  be  unwilling  to  do;  namely, 
make  a  trademark  law  which  is  only  partial 
in  its  operation,  and  which  would  compli- 
cate the  rights  which  parties  would  hold, 
in  some  instances,  under  the  act  of  Con- 
gress, and  in  others  under  state  law." 

The  two  cases  from  which  we  have  quoted 
have  been  often  followed  and  applied. 
United  States  v.  Harris,  106  U.  S.  629,  641, 
27  L.  ed.  200,  1  Sup.  Ct.  Rep.  601 ;  Baldwin 
V.  Franks,  120  U.  S.  678,  686,  30  L.  ed.  766, 
768,  7  Sup.  Ct.  Rep.  666,  763;  *Jame8[lS7 
V.  Bowman,  190  U.  S.  127,  140,  47  L.  ed. 
979,  983,  23  Sup.  Ct.  Rep.  678;  United 
States  V.  Ju  Toy,  198  U.  S.  253,  262,  49  L. 
ed.  1040,  1043,  26  Sup.  Ct.  Rep.  644;  Hli- 
nois  C.  R.  Co.  v.  McKendree,  203  U.  S.  514, 
629,  530,  51  L.  ed.  298,  304,  305,  27  Sup. 
St.  Rep.  153;  Karem  v.  United  States,  61 
L.R.A.  437,  57  C.  C.  A.  486,  121  Fed.  250, 
259. 

Counsel  for  the  plaintiff  cites  £1  Paso  4 
N.  E.  R.  Co.  V.  Gutierrea,  215  U.  S.  87,  54 
L.  ed.  106,  30  Sup.  Ct.  Rep.  21,  aa  an  au- 
thority for  holding  the  sections  in  question 
valid  as  applied  to  American  vessels  upoa 
the  high  seas  and  to  the  District  of  Colum- 
bia and  the  territories,  notwithstanding 
their  invalidity  as  applied  to  the  states. 
The  matter  involved  in  that  caae  was 
whether  the  provision  in  the  employers'  lia- 
bility act  of  1906  ( 34  Stat  at  L.  232,  ehap. 
3073,  U.  S.  Comp.  Stat.  Supp.  1911,  p. 
1316),  relating  to  the  District  of 
and  the  territories,  could  be  sustained, 
sidering  that  the  provision  relating  t#  fan* 
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tantata  MmunerM    had  been    tdjndged  In-  expreaa  the  legiilatlT*  will,  uid  euuiat  be 

Vklid  in  Bmployen'  Li^bilit;  Cuw   (Eow-  limited   in  the   mmnner   •ugBeeted  wiUurat 

■rd  T.  niinoia  C.  R.  Co.)   207  U.  S.  403,  62  altering   the  purpoae  with   which   the   twa 

L.  ad.  ZST,  28  Sup.  Ct.  Rep.  141.     That  aet  aeotiona   were   enacted.     Thej   mnat   there- 

w«a  quite  unlike  the  aectioai  now  before  fore  be  adjudged  altogether  inTalid.    Jamea 

aa   in   two    imporUnt    particulara:      1.  It  v.  Bowman,  ISO  U.  S.  127,  140,  47  L.  ad. 

WU  net  a  penal  or  criminal  atatute,  to  be  bTB,  B83,  23  Sup.  Ct  Rep.  678,  and  United 

•trietlj  conatrued,  but  waa  a  civil  and  pure-  gtatea   v.  Ju  Toy,    198  U.  S.  263,   262,  4B 

ij  remedial  one,  to  be  conatrued  liberally,  l    ed.   1040,   1043.  26  Sap.  Ct  Rep.  044; 

L  Ita  applicability  to  tiie  Diitriet  o(  Co-  p„-^i„^t„  ^.  oreenhow,  114  U.  B.  270,  306, 

l«mb»  and  the  terntonc.  did  not  depend  gg   L.  ed.    186,   1B7,  6   Bup.  Ct  Rep.   B03. 

upon   the    lame  worda   which  made    it   ap-  •         >            r-               r-         • 

pliable  ta  interstate  commerce.    On  the  eon-  z*                  _       > 

trary,  it  dealt  expreaaly,  firat,  with  common  J«<lKm«»t  affirmed, 
carriera  "in  the  Dlatrict  of  Columbia,  or  in 

any  territory  of  the  United  States,"  and,  ___ 
aeeond,  with  common  carriera  "between  the 

aeveral   atates."     The  latter  provUioD    had  .gEVERO     OCHOA,     Victor     Oeboa,tl«» 

been  adjudged  invalid  because  too  broad  in  jos*  Ochoa,  and  Angel  Gonaalea,  Partnera, 

aome   of    ita    features,    and    the    Gutierrez  Doing    Business   under   tlie    Firm    Name 

Caae  involved  the  other  proviaion.     In  that  andStyle  of  J.  Ochoa  y  Hermano,  Appta., 

ease  the  court,  considering  the  terma  of  the  *. 

■tfttnte,    held    that    the    provUion    relating  ANA  HARIA  HERNANDEZ  T  U0BALB8 
to   interstate  commerce  waa  "entirely   iep-  and  Eufemio  Hernandei  y  Uoralaa. 
arable  from"  the  one  relating  to  the  Dis- 
trict of  Colnmbia  and  the  territoriea,  and  ggc,  g,  q,  Keporter*!  ed.  139-165.) 
tliat    Congress     manifeatly     had    proceeded 

-  from    Porto    Rioo    Fedevkl 
.~....  --  scope  of  re>rie«. 

ipectlve  of  the  inUrsUte  commerce  feature  ,    j^    juriadiction    of    the    Federal    Sn- 

lS8]of   the   act"     With  the  'invalid  and  prems  Court,  on  an  appeal  taken  from  tha 

separable  provision  eliminated,  there  still  diatrict    court   of    the    United    States    for 

remained  a  complete  and  operative  atatute  Port«  Rico  under  the  act  of  April  12,  1900 

in  tanna  applying  to  the  Diatrict  of  Colum-  (31  Stat  at  L.  77.  chap.  JBl),  |  36,  which 

bU  and  the  territoriw.    The  differene-  be-  aubjected   such  appeaU  to  the  "r^l't'O"; 

.-         iv.t  ._.  ._j  *i..  .„(,■ K.fn»  applicable  to   appeals   from  the  territorial 

twaen  that  act  and  «^e  iwt.ons  now  before  ,^^„„g  courts,  fs  conflned,  in  the  abience 

us  are  ao  pronounced  sjid  so  obvioua  that  „,  ^^^  assigned  upon  queation  of  evidence, 

tlta  Gutierrez  Caie  la  not  an  autbori^  for  ^    determining    whether    the    facte    found 

tlia   plaintiff.      On    the   contrary,    it    if    in  support  the  judgment 

•Btira  harmony  with  the  other  casea  before  (B^r   other    eaaea,    see    Appeal    and    Brror, 

sited,  ».  U  shown  throughout  the  opinion  '"■  -■  »=  '"'■  •.»-"»«  ""K-  «-  IBOtf 

and  by  the  following  excerpt  (p.  97)  :  Aflverso     posMaalon   -  prescrlpthni  - 

-It    remain,    to    inquire    whether    it    is  f>**   '"'">  ■"«  Jf~P*r  ""':    .      . 

rUin  that  Congress  would  have  enacted  tha  ,    V  ^^^J^'^T'^^'^.tJl^it^l^' 

r  J  1  ij       V    1  .1.         L  \.         >'    ■!  J  X     It.  '»  the  rOTstry,  ol  a  possessory  title,  can- 

l^Ution  had  the  act  been  limited  to  the  „^j   aT,i|   himself  of  Oie   provision  of  the 

regulation  of  the  liability  to  employees  en-  p^rto  Rico  Civil  Code,  art  1967,  decUriog 

gaged   In  commerce  within  the  District   of  a  prescription  by   possession  for  ten  yeara 

Columbia  and    the   territoriea.     It   we  are  aa  to  peraons  present,  and  tor  twenty  years 

aatisfled    that    it    would    not,    or    that    the  with  r^ard  to  those  absent,  because  this  ia 

matter  ia  in  auch  doubt  that  we  are  nnable  confined  to  poasession  with  good  faith  and 

"  S?  '^'  ^"''.T.,''""',  '."■  T-  EKVb"',..,,  -  Ad«,»  p-«-»..  I. 

omitting  the  unconstitutional  feature,  then  s:  I.  1,  In  Dlseat  anp.  Ct.  IMS.) 

the  sUtuto  must   fall.     Illinoia   C.  R.   Co.    "     ■-— — - — tt ttt — .„  ■..,.,^      ■ 

298,  27  Sup.  Ct  Rep.  163;  Employers'  Lla.  eonrta— see  notea  to  Garrozi  v.  Daataa,  61 

bllity  Caaes,  supra."  L.  ed.  U.  8.  363. 

Here  it  ia  not  pessible  to  separate  that  On  reaulattea  of  adverse  posaaalon — sea 

which  is  eanstitutional  from  that  which  ia  notes  to  United  Btatea  t.  Oharea,  40  L.  ad. 

not     Both  are  dependent    upon   the  aame  U.  8.  81 B,  and  MoMd  t.  Wllllama,  5  I«  ad. 

genera]  worda.  "within  the  jnrisdtetton  of   "•-°-  I!*:  j  ^    j       ._.  »     

S  United   States."   while  ilone   indi^te  .ti^Jte^l^   ^"^I'^l.l^^nSSea'T 

wbere   the   sections    are   to   be    operative,  ^nnti  v.  Sumption,  2  L.R.A.  M7!  Cfcattri. 

Those  wards,  as  the  context  and  the  pre-  v.   Valiton,  3   IklLA.   104;   and   DIbuu  t. 

amble    ahow,    were    purposely   used.      They  Baltimore,  11  ULA.  CSL 

■  T  Ii.  ed.  ^"I 
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RMtl   property  —  regrlBtratlon   of   Iknd  bU  bona  Ad«  grantttu  without  notiM  of  tka 

tltt«  —  entry  of  posaeMlon.  inflrmitj  in  Buch  title,  mnat  be  constmad  ■■ 

8.  Th«  entiT  of  posMuor;    title    in    the  if   exprewlj   limited   to   comi   where   then 

r^iatrv    in    Porto    Rico,    is,    in    effect,    a  etill  remained  a  reuonible  opportunitr  far 

jnSieikl  certiflckte  declaring  that  the  person  the  true  ownen  to  conteet  the  pretetukm 

proeuring  such  entry  i«  entitled  to  tbe  pog-  of  the  poaaeiior,  lince,  conatnied  otherwlia, 

WHioD  without  prejudice   to   third   parties  propertr  would  be  taken  without  due  pTa«- 

who  maj  show  a  better  right,  and  gives  him  ess  of  law,  in  excess  of  the  militarj  gor- 

no   title   aa  against  them,  but  confers   a  eruor's  aatbority. 

prims  facie  legitimacy  upon  bis  posteasion,  '''o''_"(^''iM«/f'   ***   ^"*   ^'^■*   **   W*** 

Ming  proTisiODol  and  preeumptive  eridence  „      f"               r"               ,  ^     .,          .  ^  . 

oToinerahip,  and  fixing  a  date  from  which  Heal  property  -  roKlatrktlon  of  tlU«  - 

hit  poMeuion  la  to  be  treated  as  original-  ^ Mi"'*  T  ,f*™',^: 

r-ww^—                                                 e  g    ppjj^  protection  of  bona  fide  purchaMra 

and  mortgagees  under  the  Porto  lUeo  mort- 
gage law,  arti.  33,  34,  36,  37,  against  debet* 

anthorlty  of  military  command-  or  inflrmities  in  their  grantor's  title,  which 

er  —  taking     property    without    due  "ra    not    clearly    apparent    or    plainly    ei- 

proceea  of  Inw.  pressed  on  tbe  registry,  extends  to  matters 

4.  The  military  governor  of  Porto  Rico  of  fact,  and  not  of  law;  and  if  the 
cannot  be  deemed  to  have  been  authoriied  registry  gives  notice  of  a  sUU  of 
tr  tbe  President  to  make  any  ordar,  ju-  Facta  that  renders  the  title  invalid  or  snb- 
dicial  in  its  nature,  that  would  have  the  ject  to  question  in  law,  the  purchaser  who 
atfeet  of  depriving  any  person  of  bis  prop-  relies  upon  the  record  takes  his  title  sub- 
erty  without  due  process  of  law,  in  view  of  !«'  to  whatever  consequences  may  flow  in 
the  inatructions  from  the  President  with  law  from  the  facts  of  which  he  ia  thna  noti- 
reference  to  Cuba,  looking  to  the  safeguard-  Bed. 

the   inhabitants,   which   were   published   by  _.     T                                 .                     ... 

the  War   Department  as  a    general    order,  R«    P'operty  -  reslatrktion  of  UUe- 

and  were  recogniMd  as  a  declaration  of  the  I"  i""^  °"  ""ecora. 

principles  by   which   the    military    goTern-  '"  Persona  accenting  *  d<«d    and    mort- 

Hwnt  of  Porto  Rico  was  limited.  fW»  .','*?".  *"«  "''?'«.  ^^^   ?*.  P?"^'' 

(For   other   esses,   see   Wsr,   TIL,   In   DlgeM  *'"'     7}}^°^     P'^J"?'"   to,}'"'"^    I?^'* 

Bap.  Ct,  1908.)  <vtio  might  show  a  better  right  to  SDch  poa- 

War  —  authority  of  military  command-  Mision"   has   been   converted  on  tbe   puiilie 

er  —  ratlflcBtlon,  records  into  a  record  of  ownership  witbont 

5.  No  legislstive  purpose  to  validate  any  "oUce  or  hearing,  under  a  retroactive  clans* 
order  of  Oe  military  governor  of  Porto  ">  ""  order  of  the  miliUry  governor  ta 
Sico  that  was  in  excess  of  the  authority  Porto  Rico  reducing  the  period  of  continued 
conferred  upon  him  by  the  President  con  be  possession  necessary  to  permit  auch  pn>- 
gatbered  from  the  declaration  in  the  act  of  needing  from  twenty  years  to  six  years.  ar« 
April  12,  1900  (31  Stat,  at  L.  79,  chap,  charged  with  notice  of  any  want  of  au- 
IBl),  8  8,  that  "The  lawsand  ordinancea  of  tliority  in  such  military  commander  thus 
Porto  Rico  now  in  force  shall  continue  in  to  cut  off  the  claim  of  the  true  ownera, 
full  force  and  effect,  except  as  altered,  "liere  the  aix  years  had  already  run  wbea 
amended,    or    modified    hereinafter,    or    as  ""oh  0=^"  was  made. 

altered  or  modified  by  military  orders  and  "'SIaSit''si.D"ct'  lloa'l"'  ^'•'*"'-  ""  *■  * 
decrees  in  force    when    this  act  shall   take 

effect"  rjj-     go  1 

IFor    other    cawi,    see    War,    VII..    Id    Dlsesi  ^    "           ' 

Sop.  Ct.  IS08.] 

Oonatltntlonal  law  — due  process  of  law  Submitted     December     17,     IfllL      Daddad 

—  deHnltlon.  June  16,   1018. 

0.  Ths  guaranty  of  due  process  of  law  in- 
hibits the  taking  of  one  man's  property  and  .   PPEAL  from  the  District  Court  of  th* 
KlTing  It  to  another,    contrary    to    settled  ^   y^jt^  g^.j^  („,  p^^to  Rico  to  r«rin> 
uaosea    and    modes    of    procedure,    without  ,                ,.  l,-  .  .          '  l.     -           , 
l,™ce  and  opportunity  for  a  hearing,  '   decree   establish ing  rights   in  teal  prop- 
(For  other  cbwb.   nee  ConsllluIlonBl   l^w.  IV.  erty.      Affirmed. 

b.  1,  In  Digest  Bup.  Ct.   IBOS.l  See  same  ease  below,  S  Porto  Bieo  Fad. 

War  —  order  of  military  commander  —  Rep.  463. 

reOroacOve  effect.  The  fscU  are  sUted  in  the  opinion. 

T.  The  retroactive  clause  in  the  order  of 

the  military  governor  of  Porto  Rico  redu-  Mr.  T.  D.  Hott,  Jr.,  aubmitt«d  tba  ealM 

eins   from   twenty   years   to   six   years   the  for  appellanta; 

porlod  during  which  the  possession  of  real  it   is    of    the    highest    importance   far   ft 

«aUt«  must  continue  in  order  to  permit  the  ^^^^^   detertni  nation   of   the   quMtloM  to- 

M  ports  conversion,  upon  the  public  records.  ,     j  ■     ^^.          ^   y^  ^  ^^    ^^  ^,^^  ^ 

of  an  «»  parte  entry  of  poBsesaory  title  into  .  ,.        ,     ".  .'            ,  _,,     .,     ,   ~ 

a  r«»rd  of  ownerafiip  conferring'an  appsr  prescription   (wqu.s.tive  «,d  extlnetiTc)  H 

•nt  title  upon  such  possessor,  which  could  "°'  (onfounded. 

to  naiatoined  aa  against  the  true  owners  by  Qarefa  y.  De  Lo*  Angels*,  IS  P.  K.  R.  K 

M4M$  ia«  V.  «. 
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The  condition  ot  good  faith  and  proper 
title,  required  by  tlie  law  of  Porto  Rico  in 
order  that  ordinary  acquisitive  prescription 
may  be  effective,  serves  to  take  such  pre- 
soription  outside  the  si^re  comprehended 
by  the  term  "statute  of  limitations"  as  the 
same  is  understood  in  American  jurispru- 
dence. True  it  is  that  time  is  one  of  the 
elements  in  such  prescription,  but  it  is  not 
ths  only  element,  as  occurs  in  a  statute  of 
limitations. 

25  Qye.  083. 

What  is  meant  in  the  law  of  Porto  Rico 
by  the  term  "proper  title"  is  the  "oolor  of 
title"  of  American  jurisprudence. 

Gol6n  V.  Roeario,  16  P.  R.  R.  736;  Ex 
parte  Wenar,  6  P.  R.  R.  317. 

The  law  requires,  for  the  purposes  of  or- 
dinary prescription,  that  the  person  in  pos- 
lion  of  real  property  justify  his  pos- 
lion  by  virtue  of  some  title  which  shall 
have  been  acquired  by  one  of  the  modes 
recognized  by  the  law  as  a  means  or  man- 
ner of  acquiring  title.  Sudi  title  need  not 
be  efficacious,  for  in  such  a  case  there 
would  be  no  need  for  prescription  to  vali- 
date or  perfect  it.  But  such  title  must 
have  the  appearance  of  validity,  so  that,  if 
the  grantor  has  the  power  to  convey,  the 
title  passed  would  be  sufficient  to  pass  the 
dominion  or  ownership  of  the  property. 

12  Manresa,  Commentaries  Civil  Code  of 
Spain  p.  759. 

The  possession  of  Morales  having  been 
in  bad  faith  and  fraudulent,  none  of  the 
time  during  which  it  ran  could  be  added  to 
the  term  of  the  appellants  in  order  to  com- 
plete the  six  years. 

Bx  parte  Bayamdn,  7  P.  R.  R.  145. 

The  conversion  of  possessory  into  a 
donyimio  title,  though  the  result  of  judicial 
prooeedings,  did  not  have  the  effect  of  res 
fmdieata,  and  did  not  bind  anyone  who 
did  not  appear  in  said  proceedings. 

Oalder6n  v.  Garcfa,  14  P.  R.  R.  407; 
Qooaftles  v.  People,  10  P.  R.  R.  458. 

And  even  as  to  those  who  had  so  appeared 
and  opposed  the  conversion  sought  by  such 
prooeedings,  their  rights  could  not  be  ad- 
judged, or  passed  upon,  in  those  proceed- 
ings, but  such  rights  must  be  decided  in  an 
ordinary  action  of  revindication.  The 
eoort  is  limited  in  such  proceedings  of  con- 
vwsion  to  saying  whether  or  not  the  peti- 
tioner has  shown  a  right  to  the  conversion 
aaked  for.  It  cannot  pass  upon  the  rights 
of  others. 

Dfas  V.  Waymouth,  13  P.  R.  R.  317; 
Paris  V.  People,  5  P.  R.  20. 

Nor  did  the  recording  of  the  dotninio 
title  by  Morales  cut  off  any  of  the  alleged 
rights  of  these  appellees.  If  such  title  was 
fraudulent,  it  was  liable  to  attack,  even 
6T  I«.  ed. 


after  registiy,  within  any  period  short  of 
thirty  years  after  he  had  entered  into  pos- 
session of  the  land,  and  while  still  recorded 
in  his  name,  or  in  that  of  any  other  per- 
son, except  an  innocent  purehaser  without 
notice,  or,  in  the  language  of  the  civil  law, 
"a  third  party  with  good  faith." 

Abella  v.  Antnfiano,  14  P.  R.  R.  485;  Par- 
is V.  People,  5  P.  R.  20;  Valdes  v.  Valley  1 
P.  R.  75,  Gonzllles  v.  People^  10  P.  R.  R. 
458 

A  statute  of  limitation  whidi  takes  away 
no  remedy  whieh  the  landowner  had  before 
its  passage  is  not  unconstitutional,  and  is 
valid. 

Turner  v.  New  York,  168  U.  8.  00,  42  L. 
ed.  392,  18  Sup.  Ct  Rep.  38;  Saranao 
Land  k  Timber  Co.  v.  Comptroller  (Sar- 
anae  Land  k  Timber  Co.  v.  Roberts)  177 
U.  S.  318,  44  L.  ed.  786,  20  Sup.  Ct.  Rep. 
642. 

The  judicial  order  of  April  4,  1800,  has 
been  enforced  in  many  cases  by  tiie  supreme 
court  of  Porto  Rico,  although  in  such  cases 
its  validity  or  eonstitutionality  was  not 
questioned  or  involved. 

£x  parte  Pinto,  6  P.  R.  140;  Ex  parte 
Martinez,  6  P.  R.  160;  Ex  parte  Min«r,  6 
P.  R.  261 ;  Ex  parte  Sanf  elis,  6  P.  R.  501 ; 
Ex  parte  Tarpia,  6  P.  R.  500;  Bx  parte 
Colsada,  6  P.  R.  531. 

It  is  not  sufficient  that  the  reason,  or 
cause,  which  serves  to  invalidate  the  con- 
tract or  title  appear  from  the  registry, 
but  it  must  clearly  appear  or  be  plainly 
expressed. 

2  Galindo,  LegislaciOn  Hipotecaria,  4th 
ed.  p.  369. 

Before  appellants  oould  invcdce  the  pro- 
tection of  article  34  of  the  mortgage  law, 
it  was  necessary  that  their  title  be  re- 
corded. 

2  Gaindo,  L^islaci6n  Hipotecaria,  4th 
ed.  p.  367. 

A  late  decision  of  the  supreme  eonri  ef 
Porto  Rico  involving  the  construction  and 
application  of  articles  34  and  86  and  37 
of  the  mortgage  law,  and  a  decision  in 
many  respects  in  point  with  the  case  at  bar, 
is  that  of  Carmona  v.  Cuesta,  18  P.  R.  R. 
178. 

Mr.  Hector  H.  Sooville  submitted  the 
cause  for  appellees.  Mr.  Joseph  Anderson, 
Jr.,  was  on  tlM  brief: 

It  is  the  duty  of  one  buying  property  in 
the  possession  of  another  to  make  inquiry 
as  to  whom  the  property  belongs. 

Phelan  t.  Brady,  119  N.  T.  587,  8  L.RJL 
211,  23  N.  E.  1100;  Green  v.  Slayter,  4 
Johns.  Ch.   38. 

These  defendants  (appellants)  took  title 
to  this  property  when  it  was  in  tiio  aetoal 
physical  possession  ol  at  least  ona  oi  th% 
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plaintifTs  (appellees),  who  was  notoriously 
the  owner,  and  whom  the  whole  neighbor- 
hood recognized  as  owner;  and  yet  the 
appellants  did  not  take  the  trouble  to  in- 
quire, either  through  their  agent  or  other- 
wise, what  rights  these  plaintiffs  had.  He 
undoubtedly  had  knowledge,  and  if  he  did 
not  inform  his  principals,  he  should  have. 
Tobas  was  clearly  the  agent  of  t^e  de- 
fendants of  this  transaction. 

31  Qyc.  1216,  1217,  1227. 

The  mortgagee  acquires  his  title  subject 
to  the  equities  against  the  mortgagor,  and 
in  this  re^>ect  a  mortgagee  differs  from  the 
"innocent  purchaser  for  value."  The  de- 
fendants first  became  mortgagees,  and  aft- 
erwards vendees  without  any  further  con- 
sideration passing.  Were  they  not  sub- 
ject to  the  equities  existing  in  favor  of  the 
mortgagor's  grandchildren? 

Rappe  v.  Gottlieb,  142  N.  Y.  164,  36 
N.  £.  1052. 

A  creditor  who  takes  a  mortgage  on  realty 
merely  as  security  for  the  payment  of  the 
debt  or  demand  already  due  him,  and  with- 
out giving  any  new  consideration,  or  being 
induced  to  change  his  condition  in  any 
manner,  is  not  entitled  to  the  protection 
ftooorded  to  a  bona  fide  purchaser  for  value 
as  against  prior  liens  or  equities. 

27  Cyc.  1191;  Gest  v.  Packwood,  34  Fed. 
874,  30  Fed.  634;  Hill  v.  Hite,  79  Fed. 
826;  Napa  Valley  Wein  Co.  v.  Rinehart, 
42  Mo.  App.  182;  Manhattan  Co.  v.  Evert- 
■on,  6  Paige,  457;  2  Pom.  £q.  Jur.  208. 

The  defendants  (appellants)  were  not 
bona  fide  purdbascrs  for  value  without  no- 
tice, because,  in  the  first  place,  they  were 
not  purchasers  for  value  at  all,  taking  the 
property  in  payment  of  a  past-due  debt, 
and  because  they  had  constructive  notice  by 
the  possession  of  at  least  one  of  the  plain- 
tiffs. 

Phelan  v.  Brady,  8  L.R.A.  211,  and  note 
(119  N.  Y.  687,  23  N.  E.  1109)  Green  v. 
Slater,  4  Johns.  Ch.  38. 

Equity  will  interfere  to  prevent  the  bar 
of  the  statute  of  limitations  where  it  would 
be  inequitable  to  enforce  it;  and,  converse- 
ly, a  court  of  equity  would  not  consider 
title  fraudulently  acquired  solely  under 
statute,  good  title  by  prescription. 

Story,  Eq.  Jur.  1521;  Booth  v.  Warring- 
ton, 4  Bro.  P.  C.  163;  Bailey  v.  Glover,  21 
Wall.  847,  22  L.  ed.  638;  Stearns  v.  Page, 
47  How.  819,  12  L.  ed.  928;  Prevozt  v. 
GratK»  6  Wheat.  481,  6  L.  ed.  311;  Moore 
T.  Greene,  19  How.  69,  16  L.  ed.  533;  Ros- 
enthal ▼.  Walker,  111  U.  S.  185,  28  L.  ed. 
896,  4  Sup.  CL  Rep.  382. 

The  tame  rule  applies  in  this  case  as  in 
cases  inToWing  the  limitation  of  actions, 
which  was  well  stated  in  a  note  to  Mc- 
i4S0 


Kisson  V.  Davenport,  83  Mick.  211,  10 
L.R.A.  512,  47  N.  W.  100,  where  it  is  said: 
"An  existing  right  of  action  cannot  be 
taken  away  by  shortening  the  period  of 
limitation  to  the  time  which  has  already 
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run. 

See  also  Chapman  v.  Douglas  County, 
107  U.  S.  248,  27  L.  ed.  378,  2  Sup.  CL 
Rep.  62. 

The  theory  is  that  a  reasonable  time  after 
the  passage  of  the  limiting  act  must  be 
allowed  before  the  limitation  begins  to  run, 
and  this  is  especially  true  where  the  time 
under  the  new  law  has  already  run. 

Sohn  V.  Waterson,  17  Wall.  696,  21  L 
ed.  737;  Gilbert  v.  Ackerman,  151^  N.  Y. 
118,  45  L.R.A.  120,  53  N.  E.  763;  Best  v. 
Baumgardner,  122  Pa.  17,  1  LJIJ^.  869, 
15  Atl.  691;  Pereles  v.  Watertown,  6  Bisa. 
79,  Fed.  Cas.  No.  10,980;  Berry  v.  Rana- 
dall,  4  Met.  (Ky.)  292;  Society  for  Propa^ 
gation  of  Gospel  v.  Wheeler,  2  QalL  105, 
Fed.  Cas.  No.  13,156;  Robinson  v.  Magee, 
9  Cal.  81,  70  Am.  Dec.  638;  8  Qyc.  021, 
1020,  1021;  Terry  v.  Anderson,  96  U.  8. 
628,  24  L.  ed.  365;  Horbach  v.  Miller,  4 
Neb.  31;  Holcombe  v.  Tracy,  2  Minn.  241, 
Gil.  201;  Lockhart  v.  Yeiser,  2  Bush,  231; 
Hawkins  v.  Barney,  5  Pet.  464,  8  L.  ed. 
193;  Wheeler  v.  Jackson,  34  L.  ed.  660, 
611,  and  note,  137  U.  S.  250,  261,  11  Sup. 
Ct.  Rep.  76;  Ward  v.  Kilts,  12  Wend.  137; 
Eckstein  v.  Shoemaker,  3  Whart.  16;  Frey 
V.  Kirk,  4  Gill  &  J.  509,  23  Am.  Dec  681 ; 
Satterlee  v.  Matthewson,  16  Serg.  k  R.  169; 
Weister  v.  Hade,  52  Pa.  474;  Ko^ikonong 
V.  Burton,  26  L.  ed.  887,  note. 

A  state  has  no  right  to  devest  vested  in- 
terests, whether  such  an  attempt  be  made 
by  legislative  enactment  or  by  a  change  in 
the  Constitution  of  the  state. 

8  Cyc.  895,  and  note. 

Where  statutes  are  made  restrictive  by 
their  terms  they  should  be  construed  as 
strictly  as  possible. 

8  Cyc.  1022,  1023. 

In  the  present  case  there  was  no  time  at 
all.  Whatever  right  the  appellees  had  to 
attack  the  false  and  fraudulent  possession 
of  their  property  (at  law)  was  taken  from 
them  at  once  while  they  were  still  minors. 

25  Cyc.  986,  987. 

Mr.  Justice  Pitney  delivered  the  opinion 
of  the  court: 

This  was  a  suit  in  equity  to  establish 
the  right  of  the  complainants  (appellees) 
to  a  parcel  of  land  containing  106  acres, 
situate  in  the  Barrio  Nuevo,  in  the  Jurit- 
diction  of  Naranjito,  in  the  Island  of  Porto 
Rico,  found  to  exceed  in  value  the  sum  of 
$5,000.  The  district  court  decreed  that  the 
complainants  were  the  legal  owners  of  thin 

ISO  IT.  8. 
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land  by  inheritance,  and  entitled  to  the 
possession  of  it  as  against  the  appellants,  a 
firm  doing  business  under  the  name  of  J. 
Oehoa  y  Hermano;  that  the  firm  should  de- 
liver possession  to  the  appellees;  that  all 
entries  in  the  registry  of  property,  of 
dominio  and  poaeaorio  title  by  or  in  favor 
of  that  firm,  and  all  other  entries  of  either 
kind  of  title  as  against  the  appellees,  should 
be  canceled,  etc.  5  Porto  Rico  Fed.  Rep. 
463.    Defendants  appealed  to  this  court. 

At  the  time  the  appeal  waa  taken,  §  35 
of  the  act  of  April  12,  1900,  known  as  the 
Foraker  act  (31  Stat,  at  L.  77,  85,  chap. 
191),  was  in  force, — since  superseded  by 
§244  of  the  Judicial  Code  of  March  3, 
1911  (36  Stat,  at  L.  1087,  1157,  chap.  231, 
U.  S.  Comp.  Stat.  Supp.  1911,  pp.  128, 
229), — and  subjected  appeals  from  the  dis- 
trict court  of  the  United  States  for  Porto 
Rico  to  the  regulations  applicable  to  ap- 
peals from  the  supreme  courts  of  the  terri- 
tories. These  were  controlled  by  act  of 
1 1 4] April  7,  1874,  chap.  80,  §  2  (18  •SUt. 
at  L.  27,  28),  by  which  it  waa  provided  that, 
instead  of  the  evidence  at  large,  a  statement 
of  the  facts  in  the  nature  of  a  special  ver- 
dict, with  the  rulingB  of  the  court  on  the  ad- 
mission or  rejection  of  evidence  when  ex- 
cepted to,  should  be  made  and  certified  by 
the  court  below,  and  transmitted  to  this 
court  with  the  transcript  of  the  proceedings 
and  judgment  or  decree.  Our  jurisdiction 
therefore  is  confined  to  determining  whether 
the  facts  found  by  t)ie  district  court  support 
its  judgment;  for  no  errors  are  assigned 
upon  questions  of  evidence.  Rosaly  v.  Qra- 
ham  y  Fraier,  227  U.  S.  684,  ante,  665,  33 
Sup.  Ct.  Rep.  333,  and  cases  cited. 

The  findings  are  in  substance  as  follows: 

Jos6  Maria  Hernandez,  the  paternal 
grandfather  of  complainants,  was  at  the 
time  of  hit  death,  in  the  year  1872,  the 
owner  and  in  possession  of  a  tract  of  land 
in  which  waa  included  the  parcel  of  106 
acres  in  controversy.  His  title  to  this 
parcel  waa  never  recorded.  Upon  his  death 
his  son,  Juan  Hernandez,  became  by  inherit- 
ance the  owner  of  it,  and  entered  into  and 
remained  in  possession  as  owner  until  his 
death,  which  occurred  in  the  year  1887 ;  but 
his  title  waa  never  recorded.  Upon  his 
death,  Juan  Hernandez  left  surviving  him 
two  young  children,  the  complainants,  and 
also  a  widow,  their  mother;  she  died  in  the 
year  1906,  and  the  complainants,  then  atill 
minors,  became  sole  owners  of  the  tract  by 
inheritance  from  their  father;  but  their  title 
lias  never  been  recorded. 

In  the  year  1890,  the  title  to  the  land  in 
question  did  not  appear  of  record  in  favor 
of  any  person,  either  in  the  books  of  the 
present  or  modern  registry,  or  in  the  books 
of  the  old  registry,  the  ancient  onoiodnriM, 
67  I«.  ed. 


or  contaduriaa.  In  that  year  Raimundo 
Morales,  the  maternal  grandfather  of  the 
complainants,  fraudulently  representing 
himself  to  be  the  owner,  appeared  before 
the  municipal  court  of  Naranjito,  an  insular 
court,  and  by  certain  ex  parte  proceeding! 
obtained  from  that  court  a  decree  declar- 
ing him  to  be  entitled  to  the  possession  of 
the  land,  *but  without  prejudice  to[145 
third  parties  who  might  show  a  better  right 
to  such  possession.  The  possessory  title  so 
obtained  waa  duly  recorded  or  inscribed  in 
the  proper  registry  of  property,  in  the  same 
year,  and  was  the  only  title  to  the  land  that 
then  appeared  recorded  or  inscribed  in  the 
registry. 

In  the  year  1899,  Morales  again  appeared 
before  the  same  insular  court,  and  petitioned 
for  a  decree  converting  the  possessory  title, 
or  entry  of  possession  in  the  registry,  into 
a  record  of  ownership  {titulo  de  dominio). 
His  petition  and  the  proceedings  had  there- 
on in  the  insular  court  were  based  upon  the 
provisions  of  a  judicial  order,  dated  April 
4,  1899,  and  promulgated  in  the  Oflicial 
Gazette  of  Porto  Rico  under  date  April  7, 
1899.  This  order  was  made  under  author- 
ity of  Major  General  Guy  V.  Henry,  U.  S. 
Volunteers,  at  that  time  military  governor 
of  Porto  Rico,  and  by  its  terms  reduced 
from  twenty  years  to  six  years  the  period 
during  which  real  estate  must  be  held  in 
order  to  permit  the  conversion  in  the 
registry  of  a  posesorio  title  to  a  domimo 
title.  Upon  the  application  of  Morales,  such 
proceedings  were  had  in  the  insular  court  aa 
were  provided  for  in  the  judicial  order,  and 
the  court  in  due  time  made  and  entered  its 
decree  to  the  effect  that  the  entry  of  pos- 
session, or  possessory  title,  which  appeared 
in  the  registry  recorded  in  favor  of  Morales, 
be  converted  into  a  record  of  ownership, 
or  donUnio  title.  Thereafter,  and  in  the 
same  year  (1899),  this  decree  was  duly  re- 
corded or  inscribed  by  Morales  in  the  proper 
registry  of  title,  and  the  dominio  title 
thereafter  appeared  in  the  registry  recorded 
solely  in  his  name. 

In  the  year  1901,  there  appearing  in  the 
registry  no  claim  or  right  or  title  in  the  land 
on  the  part  of  any  other  person  or  persons. 
Morales,  still  fraudulently  representing  him- 
self to  be  the  true  owner,  mortgaged  the 
land  for  value  to  the  defendants,  constitut- 
ing the  firm  of  J.  Ochoa  y  Hermano,  who 
truly  and  in  good  faith  believed  him 
(Morales)  *to  be  the  owner  of  it,  and[146 
were  entirely  ignorant  of  the  rights  of  the 
complainants  therein.  Hie  mortgage  was 
duly  recorded  in  the  proper  registry  of  prop- 
erty in  the  same  year. 

Thereafter,  and  in  the  year  1903,  the 
record  still  showing  nothing  respectiusc,  tVi^^ 
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title  of  Morales  and  the  mortgage  of  the 
defendanta,  and  they  being  still  ignorant  of 
tlia  rij^ts  of  the  complainants,  Morales  hj 
dMd  duly  executed  before  a  notary  public, 
Ib  which  his  wife  joined,  sold  and  trans- 
ferred the  land  to  defendants  in  full  pay- 
ment of  the  amounts  due  and  secured  by 
the  mortgage.  The  defendants  duly  re- 
corded the  deed  in  the  same  year,  and  by 
their  agent  immediately  took  possession  of 
the  land. 

The  present  action  was  commenced  in 
1908,  shortly  after  the  complainants  arrived 
at  full  age. 

Upon  these  facts  the  district  court  con- 
cluded as  matter  of  law  that  the  judicial 
order  of  General  Henry,  dated  April  4,  1899, 
—so  far  as  it  operated  retrospectively  upon 
tlie  rights  of  the  complainants,  who  were 
minors  at  the  time  and  for  some  time  there- 
after, and  who  owned  the  land  during  the 
entire  period  of  nine  years  that  elapsed  be- 
tween the  fraudulent  entry  of  possessory 
title  in  the  name  of  their  maternal  grand- 
father. Morales,  and  the  promulgation  of 
General  Henry's  order, — was  null  and  void 
because  in  contravention  of  the  "due  process 
of  law"  clause  of  the  5th  Amendment  to  the 
Constitution  of  the  United  States. 

For  an  understanding  of  the  questions 
presented,  it  should  be  premised  that  Con- 
gress declared  war  to  exist  between  this 
country  and  Spain  by  an  act  of  April  25, 
1898  (30  Stat,  at  L.  364,  chap.  189) ;  that 
Porto  Rico,  then  a  colony  of  Spain,  was 
occupied  by  the  military  forces  of  the 
United  States  from  and  after  July  25th; 
that  a  protocol  was  signed  in  Washington, 
August  12th  (30  Stat,  at  L.  1742),  under 
which  hostilities  between  the  two  countries 
147]were  'suspended  pending  negotiation 
of  a  treaty  for  the  establishment  of 
peace,  by  the  terms  of  which  protocol 
{inter  alia)  Spain  agreed  to  cede  the 
Island  of  Porto  Rico  to  the  United  States 
and  to  immediately  evacuate  it,  and 
commissioners  were  appointed  to  meet  at 
Paris  and  proceed  to  the  negotiation  and 
conclusion  of  the  treaty;  that  accord- 
ingly a  treaty  was  signed  at  Paris  under 
date  December  10,  1898,  ratifications  being 
exchanged  at  Washington,  April  11,  1899 
(30  Stat,  at  L.  1754),  and  by  its  terms 
Porto  Rico  was  ceded  to  the  United  States, 
and  (article  9,  p.  1759)  "the  civil  rights  and 
political  status  of  the  native  inhabitants  of 
the  territories  hereby  ceded  to  the  United 
States  shall  be  determined  by  the  Congress." 
The  military  occupation  of  Porto  Rico  was 
immediately  followed  by  the  establishment 
of  a  provisional  government,  as  will  be  men- 
tioned below,  and  this  government  continued 
in  control  of  the  affairs  of  the  Island  con- 
tinuouMlj  until  the  ratification  of  the  treaty, 
14MM 


and  thereafter  until  the  enactment  of  the 
Foraker  Act  of  April  12,  1900,  entitled 
"An  Act  Temporarily  to  Provide  Revenues 
and  a  Civil  Government  for  Porto  Rieo,  ana 
for  Other  Purposes"  (31  Stat,  at  L.  77» 
chap.  191). 

The  statement  of  facts  it  silent  upon  the 
question  of  the  possession  of  the  property 
from  the  death  of  the  father  of  the  appellees, 
in  the  year  1887,  until  the  appellants  en- 
tered into  possession  under  the  deed  given 
to  them  by  Morales,  in  the  year  1903.  As- 
suming (in  favor  of  appellants)  that 
Morales  had  possession  from  the  time  he 
procured  the  entry  of  a  possessory  title  in 
his  name,  the  effect  of  this,  as  between  him 
and  the  true  owners,  was  that  uninterrupted 
possession  for  thirty  years  would  ripen  into 
a  good  title  and  confer  immunity  from  ac- 
tion (former  Civil  Code  [P.  R.]  arts.  1959, 
1963,  New  Civil  Code  [P.  R.]  §§1860, 
1864).  He  was  not  entitled  to  avail  him- 
self of  article  1957,  that  declared  a  pre- 
scription by  possession  for  ten  years  as  to 
persons  present,  and  for  twenty  *years[148 
with  regard  to  those  absent,  because  this 
was  confined  to  possession  "with  good  faith 
and  proper  title,"  and  Morales  had  neither, 
within  the  meaning  of  those  terms  aa  em- 
ployed in  the  Code  (former  Civil  Code  [P. 
R.]  arts.  1940,  1941,  1950,  1952-1964;  pres- 
ent Civil  Code,  §§  1841,  1842,  1851,  185^ 
1855).  The  entry  of  a  possessory  title  in 
his  name  was  in  effect  a  judicial  certificate 
declaring  him  to  be  entitled  to  the  poesee- 
sion,  but  without  prejudice  to  third  parties 
who  might  show  a  better  right  to  it.  It 
gave  him  no  title  as  against  them,  but  OOB* 
ferred  a  prima  facie  legitimacy  upon  his 
possession,  being  "provisional  and  presomp- 
tive  evidence  of  ownership;"  and  it  fixed  a 
date  from  which  his  possession  should  be 
treated  as  originating;  and  so  the  entry 
amounted  (for  present  purposes)  to  no  mors 
than  public  notice  that  from  that  time  his 
possession  was  adverse  to  the  true  ownerSi 
Soto  V.  Registrar  of  Property,  16  P.  R.  IL 
597,  600;  Morales  v.  Landran,  16  P.  R.  R. 
761,  772;  Pares  v.  J.  Reynes  &  Co.  2  Porto 
Rico  Fed.  Rep.  402,  428. 

But  appellants  rest  their  case  upon  the 
provisions  of  the  mortgage  law  as  amended 
by  the  judicial  order  of  General  Henry.  Hie 
mortgage  law  is  a  somewhat  elabonUe  qrs- 
tem  of  registration  for  instruments  of  con- 
veyance, that,  having  been  long  in  force  in 
the  Peninsula,  was  extended  to  Porto  Rieo 
and  the  Philippines  in  or  about  the  year 
1893.  It  was  designed  to  give  to  purchasers 
and  mortgagees  acquiring  interests  in  lands 
in  reliance  upon  recorded  titles,  proteetioa 
against  claims  and  interests  of  which  >• 
notice  was  conveyed  by  the  records.  Its 
provisions  are  to  be  read  in  oomneetion  wilk 
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those  of  the  CiTil  Code.  Bj  article  27  'Hhoae 
who  have  not  participated  in  the  recorded 
inatniment  or  contract"  are  considered  aa 
third  persons.  By  article  88  "the  record  of 
instmments  or  contracts  which  are  null  in 
aeoordanoe  with  the  law  are  not  validated 
therehy."  But,  notwithstanding  this,  by  ar- 
149]ticle  34  "instruments  or  contracts  *ex- 
ecated  or  covenanted  by  a  person  who,  ac- 
cording to  the  registry,  has  a  right  thereto, 
shall  not  be  invalidated  with  regard  to  third 
persons  after  they  have  once  been  recorded, 
although  later  the  right  of  a  person  execut- 
ing them  is  annulled  or  determined  by 
virtue  of  a  prior  deed  not  recorded,  or  for 
reasons  whieh  do  not  clearly  appear  from 
the  registry.  Only  by  virtue  of  a  recorded 
instrument  may  another  later  instrument, 
also  recorded,  be  invalidated  to  the  prejudice 
of  third  persons  [with  exceptions  not  now 
material].  The  provisions  of  this  article 
[84]  may  at  no  time  be  applied  to  the  in- 
stTument  recorded  in  accordance  with  the 
provisions  of  article  300,  unless  the  pre- 
scription has  validated  or  secured  the  in- 
terest referred  to  therein."  By  article  36 
"suits  for  rescission  or  determination  of 
title  shall  not  be  instituted  against  third 
persons  who  have  recorded  the  instruments 
of  their  respective  interests  in  conformity 
with  the  provisions  of  this  law."  But  by 
article  37  exceptions  are  made  to  the  rule 
thus  declared,  and  one  of  them  is,  "suits  for 
rescission  or  determination  of  title  which 
are  due  to  the  causes  plainly  expressed  in 
the  registry." 

Subsequent  sections  provide  for  the  mort- 
gaging of  different  interests  in  real  prop- 
erty, and  for  various  purposes,  and  declare 
the  effect  that  shall  be  given  to  the  mort- 
gages, provide  for  the  manner  of  keeping 
the  registries,  for  making  and  correcting 
entries  therein,  and  for  proceedings  for 
clearing  the  title  of  unrecorded  mortgages 
and  other  charges  and  interests.  Art.  389 
prohibits  the  admission  in  the  courts,  etc., 
of  unrecorded  documents  or  instruments  if 
presented  for  the  purpose  of  enforcing,  to 
the  prejudice  of  third  persons,  interests 
which  should  have  been  recorded.  Articles 
390  to  395  inclusive  contain  provisions  un- 
der which  owners  who  lack  a  recorded  title 
of  ownership  are  permitted  to  record  their 
interests  by  previously  proving  their  pos- 
session before  the  judge  of  first  instance,  or 
160]the  proper  municipal  judge,  with  *the 
eonsent  of  the  Department  of  Public  Prose- 
eiition  and  citation  of  the  adjacent  property 
owners,  should  they  desire  to  record  the  ab- 
solute ownership  of  some  estate,  and  with 
the  citation  of  the  owner  or  other  par- 
tleipants  in  the  ownership,  should  they  de- 
sire to  record  some  property  right.  Article 
St  1  prescribes  the  form  of  the  proeeedings. 
6T  Jj.  ed. 


Article  392  provides  thai  the  court,  on  ap- 
proving the  proceedings,  shall  "order  tliat 
the  record  requested  be  inade  in  the  registry 
without  prejudice  to  a  third  person  having 
a  better  claim."  Among  the  prerequisites 
for  converting  entries  of  possession  into 
records  of  ownership  under  this  procedure 
it  was,  by  f  6  of  art.  393,  provided  thai 
twenty  years  must  have  elapsed  since  the 
date  of  entry  of  possession.  By  article  894» 
"If  the  twenty  years  calculated  from  the 
date  of  the  entry  [of  possession]  have  not 
elapsed,  or  the  requisites  mentioned  in 
article  393  of  this  law  have  not  been  com- 
plied with,  the  entries  of  possession  shall 
have  the  legal  effect  embraced  in  the  pro- 
visions contained  in  the  following  para- 
graphs [vie,]  The  period  of  possession 
which  appears  to  have  elapsed  at  the  time 
said  entries  are  made  shall  be  computed  for 
the  prescription  which  does  not  require  a 
just  title,  unless  a  person  prejudiced  there- 
by denies  it,  in  which  case  said  period  of 
possession  must  be  proven  in  accordance 
with  the  common  law.  Entries  of  posses- 
sion shall  prejudice  or  favor  third  persons 
from  the  date  of  their  record,  but  only  with 
regard  to  the  effects  which  the  laws  at- 
tribute to  mere  possession.  The  entry  of 
possession  shall  not  prejudice  the  person 
who  has  a  better  right  to  the  ownership  of 
the  realty,  although  his  title  has  not  been 
recorded,  unless  the  prescription  has  con- 
firmed and  secured  the  claim  recorded.  Be- 
tween the  parties  the  possession  shall  be 
eilfectual  from  the  date  prescribed  by  the 
common  law.  The  provisions  contained  in 
the  preceding  articles,  regarding  the  en- 
tries of  possession,  cannot  be  applied  to 
mortgage  rights,  which  cannot  *be  re-[161 
corded  unless  an  instrument  in  writing  is 
presented." 

Under  the  mortgage  law,  it  seems  to  be 
settled  that  these  proceedings  for  proving 
possession  or  ownership  before  the  courts 
of  first  instance  or  municipal  courts, 
although  judicial  in  form,  are  intended 
merely  as  aids  to  the  establishment  of  a 
system  of  authenticated  instruments  of  title 
for  purposes  of  the  public  records;  that 
although  under  some  circiunstanccs  it  is  re- 
quired that  notice  be  given  to  the  owner  or 
other  persons  interested  adversely  to  the 
applicant,  the  proceedings  are  really  eo 
parte,  have  not  the  effect  of  re»  fudicata, 
and  do  not  bind  anyone  who  does  not  ap- 
pear. Qonxftlez  v.  People,  10  P.  R.  R.  458; 
Calder6n  ▼.  Garcfa,  14  P.  R.  R.  407,  416. 
And  even  with  respect  to  a  party  who  ap- 
pears and  opposes  the  entry  of  a  possessory 
title  or  its  conversion  into  a  dominio  title, 
his  rights  eannot  be  adjudged  or  passed 
upoa  in  these  proceedings,  but  must  be  de- 
cided in  aa  ordinary  action  of  revindica- 
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Hon;  th«  court  being  limited,  in  the  pro- 
oflpdingB  under  the  mortgage  law  for  a  con- 
▼enion  of  a  possessory  to  a  dominio  title, 
to  saying  whether  petitioner  has  shown  a 
right  to  the  conversion  asked  for;  but  with- 
oQi  passing  upon  the  rights  of  others.  Paris 
IE.  People,  5  P.  R.  R.  29;  Diaz  v.  Waymouth, 
IS  P.  R.  R.  317. 

Thia  la  conceded  by  the  appellants,  who, 
Ihdeed,  base  their  argument  upon  it;  con- 
tnding,  further,  that,  because  of  what  has 
fbat  been  said,  the  rights  of  appellees  in  the 
luid  in  question  were  not  affected  by  the 
proceedings  whereby  Morales  converted  his 
possessory  title  into  a  title  of  ownership, 
SEttd  that  the  recording  of  this  dominio  title 
by  him  did  not  cut  off  any  of  their  rights; 
that  if  such  title  was  fraudulent  it  was 
liable  to  attack,  even  after  registry,  within 
aay  period  short  of  thirty  years  after  he 
Bad  entered  into  possession  of  the  land  and 
while  still  recorded  in  his  name,  or  in  that 
161]of  any  other  person  ^excepting  an  in- 
Boeent  purchaser  without  notice;  or,  in  the 
laagoage  of  the  eivil  law,  "a  third  party 
with  good  faith*"  Paris  v.  People,  5  P.  R.  R. 
2d»  37;  Gonziles  ▼.  People,  10  P.  R.  R.  458, 
462;  Abella  v.  Antuflano,  14  P.  R.  R.  486, 
494;  Merchant  v.  Lafuente,  5  Philippine, 
638,  644. 

Upon  the  strength  of  this,  it  is  ingenious- 
ly argued  that  under  the  law  of  Porto 
Rico  it  was  not  the  conversion  of  the  ap- 
parent title  of  Morales  from  a  possessory 
fo  a  dominio  title  that  cut  off  the  righii 
of  the  appellees;  but  it  was  the  fact  that 
the  appellants,  in  reliance  upon  that  ap- 
parent title,  and  (as  is  said)  without  notice 
of  the  rights  of  the  appellees,  purchased  the 
land  from  Morales,  which  by  virtue  of  the 
mortgage  law  gave  to  them  a  better  right 
than  the  appellees.  And  from  this  it  is  con- 
tended that  the  judicial  order,  in  reducing 
from  twenty  years  to  six  years  the  time  that 
must  elapse  between  the  entry  of  a  posses- 
sory title  and  its  conversion  into  a  dominio 
title,  did  not  cut  off  any  right  of  appellees, 
and  therefore  was  not  and  is  not  incon- 
sistent with  "due  process  of  law." 

But  it  seems  to  us  that  there  can  be  no 
difference  in  principle — so  far  as  concerns 
the  question  whether  the  property  of  the 
appellees  was  taken  from  them  without  due 
process — ^whether  there  were  two  steps  or 
three  steps  in  the  course  of  procedure  by 
which  the  end  was  accomplished.  Whether 
the  retroactive  effect  of  the  judicial  order 
resulted  in  conferring  upon  Morales  a  title 
that  he  himself  could  maintain  against  the 
true  owners,  or  whether  it  conferred  upon 
him  an  apparent  title  that  not  he  himself 
but  his  grantees  could  maintain,  makes  no 
difference  in  a  controversy  between  his 
grantees  and  the  true  owners. 
Ji4S4 


In  short,  the  position  of  appellees  is  that 
by  the  fraudulent  conduct  of  Morales,  plus 
the  mortgage  law,  plus  the  judicial  order, 
plus  the  dominio  title  in  Morales  founded 
thereon,  and  the  recording  thereof,  plus  the 
'mortgage  and  deed  to  appellants,[15S 
their  property  has  been  taken  from  them  and 
given  to  appellants,  without  notice  to  them 
or  an  opportunity  for  a  hearing;  and  that 
the  proceedings  in  court  for  converting  the 
possessory  into  a  dominion  title,  while 
bearing  the  semblance  of  judicial  proceed- 
ings, departed  therefrom  in  the  essentials. 
To  this,  it  is  no  answer  to  say  that  those 
proceedings  in  court  did  not,  under  tlie 
mortgage  law,  purport  to  be  judicial  pro- 
ceedings at  all;  nor  to  say  that  they  would 
have  done  no  harm  except  for  the  subse- 
quent conveyance  by  Morales  to  the  appel- 
lants. 

We  proceed,  therefore,  to  consider  the 
fundamental  question  upon  which  the  court 
below  rested  its  decree. 

The  judicial  order  of  General  Henry, 
dated  April  4th,  and  published  April  7th, 
1800  (MU.  Ord.  Porto  Rico,  vol.  2,  p.  71), 
contains  seven  clauses  or  paragraphs,  of 
which  the  first  amends  article  1067  of  the 
Civil  Code  so  as  to  reduce  the  period  for 
prescription  by  possession  accompanied 
with  good  faith  and  a  proper  title,  from  ten 
years  with  respect  to  persons  present,  and 
twenty  years  with  respect  to  persona  absent, 
down  to  six  years  as  to  persons  both  present 
and  absent.  This  has  no  direct  bearing 
upon  the  present  case,  for  reasons  already 
indicated. 

Other  clauses  of  the  order  amend  articles 
301,  303,  304,  and  306  of  the  mortgage  law. 
The  most  important  is  that  which  amends 
paragraph  6  of  article  303,  so  as  to  reduce 
from  twenty  years  to  six  years  the  period 
during  which  possession  must  continue  in 
order  to  convert  an  entry  of  possession  into 
a  record  of  ownership  upon  the  public 
records.  The  final  clause  declares:  'This 
order  shall  have  retroactive  effect." 

The  court  below  held  (6  Porto  Rico  Fed. 

Rep.   463)    that,   assuming  General  Henry 

possessed  all  the  legislative  power  that  is 

possessed  by  Congress  under  the  Conatito- 

tion,   he  was  still   necessarily   subject   (as 

Congress  would  be)  to  the  *"due  proo-[164 

ess  of  law"  clause  of  the  6th  AmendmtBt. 

And  since  his  judicial  order,  beeanse  of  its 

retroactive  clause,  by  its  terms  oovorod  tht 

I  present  case,  where  the  real  owners  of  tht 

!  land   were   infants   and  unable  to  proteel 

I  themselves,  and  where  they  still  had,  under 

I  the  mortgsge  law  as  it  stood,  nearly  twelve 

years  in  which  to  attain  maturity  and  turn* 

test  the  possession  and  right  of  Morales; 

and  since  the  order  shortened  the  period  ol 

limitation   to  aix  years,   which    period  ia 
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their  case  had  already  elapsed,  the  order  at 
the  same  time  containing  no  provision  for 
saving  existing  rights  or  giving  to  them  or 
to  others  in  like  situation  any  opportunity 
to  assert  their  rights, — it  was  the  same  in 
«ffcct  as  taking  their  property  without  due 
process  of  law. 

We  find  it  unnecessary  to  consider 
whether  the  authority  of  General  Henry 
was  subject  to  the  same  constitutional  limi- 
tations as  that  of  Congress;  for  we  have 
reached  a  like  result,  so  far  as  the  present 
case  is  concerned,  upon  different  reasoning. 

Porto  Rico  at  the  time  was  still  foreign 
territory,  and  was  under  a  provisional  mili- 
tary government  established  by  President 
McKinley  as  Commander-in-Chief.  In  order 
to  determine  the  extent  of  the  authority 
of  General  Henry,  and  the  limitations  upon 
it,  we  must  look  to  tlie  orders  under  which 
the  military  government  was  established 
And  maintained. 

The  Island  was  occupied  by  the  forces  of 
the  United  States  under  Major  General 
Miles,  Commanding  United  States  Army,  on 
<ruly  25,  1808.  He  appears  to  have  had  no 
special  instructions  from  tlie  President  re- 
specting the  government  that  should  be  es- 
tablished, but  it  was  well  understood  that 
he  and  those  under  him  were  subject  to  the 
instructions  communicated  bv  President 
McKinley  to  the  Secretary  of  War  under 
date  July  13th  with  reference  to  Cuba  (10 
Mess,  k  Pap.  214),  and  published  by  the 
War  Department  as  General  Orders  No.  101, 
155]  *under  date  July  18,  of  which  a  copy 
is  set  forth  in  the  margin.f 


*The  clauses  especially  pertinent  to[150 
tlie  present  question  are  the  following:  'The 
first  effect  of  the  military  occupation  of  ths 
enemy's  territory  is  the  severance  of  ths 
former  political  relations  of  the  inhabitants 
and  the  establishment  *of  the  new[157 
political  power.  Under  this  changed  con- 
dition of  things  the  inhabitants,  so  long 
as  they  perform  their  duties,  are  en- 
titled to  security  in  their  persons  and 
property  and  in  all  their  private  rights 
and  relations.  .  .  .  Though  the  powers 
of  the  military  occupant  are  absolute 
and  supreme,  and  immediately  oper- 
ate upon  the  political  condition  of  the 
inhabitants,  the  municipal  laws  of  the  con- 
quered territory,  such  as  affect  private 
rights  of  person  and  property  and  provide 
or  the  punishment  of  crime,  are  *con-[158 
sidered  as  continuing  in  force,  so  far  as  they 
arc  compatible  with  the  new  order  of  things, 
until  they  are  suspended  or  superseded  by 
the  occupying  belligerent,  and  in  practice 
they  are  not  usually  abrogated,  but  are  al- 
lowed to  remain  in  force  and  to  be  admin- 
istered by  the  ordinary  tribunals,  substan- 
tially as  they  were  before  the  occupation. 
This  enlightened  practice  is,  so  far  as  pob- 
sible,  to  be  adhered  to  on  the  present  occa- 
sion. .  .  .  Private  property,  whether  be- 
longing to  individuals  or  corporations,  is  to 
be  respected,  and  can  be  confiscated  only 
for  cause." 

General  Miles  was  second  in  conunand 
only  to  the  President,  and  as  his  representa- 
tive had  full  control  in  Porto  Rico.    That 
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No.  101 

Wab  Department, 
Adjutant  General's  Office, 

Washington,  July  18,  1808. 
The  following,  received   from  the  Presi- 
dent of  the  United  States,  is  published  for 
the   information  and  guidance  of  all  con- 
cerned : 

Executive  Mansion, 
Washington,  July  13,  1808. 
To  the  Secretary  of  War. 

Sir:  The  capitulation  of  the  Spanish 
forces  in  Santiago  de  Cuba  and  in  the  east- 
em  part  of  the  Province  of  Santiago,  and 
the  occupation  of  the  territory  by  the  forces 
of  the  United  States,  render  it  necessary  to 
instruct  the  military  commander  of  the 
United  States  as  to  the  conduct  u:hich  he  is 
to  observe  during  the  military  occupation. 

The  first  effect  of  the  military  occupation 
of  the  enemy's  territory  is  the  severance  of 
the  former  political  relations  of  the  inhabit- 
ants  and  the  establishment  of  a  new  polit' 
ical  power.  Under  this  cJuinged  condition 
of  things  the  inhabitants,  so  long  as  they 
perform  their  duties,  are  entitled  to  secur^ 
5T  I«.  ed. 


ity  in  their  persons  and  property  and  im  dU 
their  private  rights  and  relations.  It  is 
my  desire  that  the  inhabitants  of  Cuba 
should  be  acquainted  with  the  purpose  of 
the  United  States  to  discharge  to  the  fullest 
extent  its  obligations  in  this  regard.  It 
will  therefore  be  the  duty  of  the  commander 
of  the  army  of  occupation  to  anounce  and 
proclaim  in  the  most  public  manner  that  we 
come  not  to  make  war  upon  the  inhabitants 
of  Cuba,  nor  upon  any  party  or  faction 
among  them,  but  to  protect  them  in  their 
homes,  in  their  employments,  and  in  their 
personal  and  religious  rights.  All  persons 
who,  either  by  active  aid  or  by  honest  sub- 
mission, co-operate  with  the  United  States 
in  its  efforts  to  give  effect  to  this  beneficent 
purpose  will  receive  the  reward  of  its  sup- 
port and  protection.  Our  occupation  should 
oe  as  freo  from  severity  as  possible. 

Though  the  potcers  of  the  military  oeou* 
pant  are  absolute  and  supreme  and  imme* 
diately  operate  upon  the  political  condition 
of  the  inhabitants,  the  municipal  latos  of 
the  conquered  territory,  such  as  affect  pri- 
vate rights  of  person  and  property  and  pnh 
vide  for  the  punishment  of  crime,  are  con- 
sidered as  continuing  in  force,  so  far  as  they 
are  compatible  with  the  new  order  of  tKicK^^^ 
until  they  are  suspevidAd  or  «>LV«(^«sA«db  Vi 


168 


SUPREME  COURT  OF  THB  UNITED  STATEa 


Oor.  1lkni» 


be  fully  sympatliizAd  with  the  purposes  of 
the  President,  and  intended  that  all  subor- 
dinate officers  should  govern  themselves  ac- 
cordingly, appears  from  his  declaration  to 
the  inhabitants  under  date  of  July  28,  in 
which  he  said:  "The  first  effect  of  this  oc- 
cupation will  be  the  immediate  release  from 
your  former  political  relations,  and,  it  is 
Loped,  a  cheerful  acceptance  of  the  govem- 
knent  of  the  United  States.  The  chief  ob- 
ject of  the  American  military  forces  will  be 
to  overthrow  the  armed  authority  of  Spain, 
and  to  give  to  the  people  of  your  beautiful 
island  the  largest  measure  of  liberty  consist- 
ent with  this  military  occupation.    We  have 


not  come  to  make  war  upon  the  peopW, 
.  .  .  but,  on  the  contrary,  to  bring  yon 
protection,  not  only  to  yourselTes  but  to 
your  property,  to  promote  your  prosperity, 
and  to  bestow  upon  you  the  immunities  and 
blessings  of  the  liberal  institationa  of  our 
government.  It  is  not  our  purpose  to  in- 
terfere with  any  existing  laws  and  customs 
that  are  wholesome  and  beneficial  to  your 
people,  so  long  as  they  conform  to  the  roles 
of  military  administration,  of  order  and 
justice.  This  is  not  a  war  of  deraatation, 
but  one  to  give  to  all  within  the  oontrol  of 
its  military  and  naval  forces  the  advantages 
and  blessings  of  enlightened  civiliaation.*' 


the  occupying  belligerent,  and  im  practice 
they  are  not  usually  abrogated,  but  are  al- 
lou>ed  to  remain  in  force  and  to  be  admin- 
istered by  the  ordinary  tribunals,  substan- 
tially as  they  were  before  the  occupation. 
This  enlightened  practice  is,  so  far  as  possi- 
hie,  to  be  adhered  to  on  the  present  occasion. 
The  judges  and  the  other  officials  connected 
with  the  administration  of  justice  may,  if 
they  accept  the  supremacy  of  the  United 
States,  continue  to  administer  the  ordinary 
law  of  the  land,  as  between  man  and  man, 
under  the  supervision  of  the  American  Com- 
mander-in-Chief. The  native  constabulary 
will,  so  far  as  may  be  practicable,  be  pre- 
served. The  freedom  of  tne  people  to  nursue 
their  accustomed  occupations  will  be 
abridged  only  when  it  may  be  necessary  to 
do  so. 

While  the  rule  of  conduct  of  the  Amer- 
ican Commander-in-Chief  will  be  such  as 
has  just  been  defined,  it  will  be  his  duty  to 
adopt  measures  of  a  different  kind,  if,  un- 
fortunately, the  course  of  the  people  should 
render  such  measures  indispensable  to  the 
maintenance  of  law  and  order.  He  will 
then  possess  the  power  to  replace  or  expel 
the  native  officials  in  part  or  altogether,  to 
substitute  new  courts  of  his  own  constitu- 
tion for  those  that  now  exist,  or  to  create 
such  new  or  supplementary  tribunals  as  may 
be  necessary.  In  the  exercise  of  these  high 
powers  the  commander  must  be  guided  bv 
nis  judgment  and  his  experience  and  a  high 
sense  of  justice. 

One  of  the  most  important  and  most  prac- 
tical problems  with  which  it  will  be  neces- 
sary to  deal  is  that  of  the  treatment  of 
property  and  the  collection  and  administra- 
tion of  the  revenues.  It  is  conceded  that  all 
public  funds  and  securities  belonging  to  the 
government  of  the  country  in  its  own  right, 
and  all  arms  and  supplies  and  other  movable 
property  of  such  government,  may  be  seized 
by  the  military  occupant  and  converted  to 
his  own  use.  The  real  property  of  the  state 
he  may  hold  and  administer,  at  the  same 
time  enjoying  the  revenues  thereof,  but  he 
is  not  to  destroy  it  save  in  the  case  of  mili- 
tary necessity.  All  public  means  of  trans- 
portation, such  as  telegraph  lines,  cables, 
railways,  and  boats  belongmg  to  the  state, 
may  be  appropriated  to  his  use,  but,  unless 
in  CABe  of  military  seceasity,  they  ara  not 
to  be  dmbmoL  All  ehurohet  md  ^ui\d\n|^ 
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devoted  to  religious  worship  and  to  tbe  arts 
and  sciences,  all  schoolhouses,  are,  so  far  as 
possible,  to  be  protected,  and  idl  destrue- 
tion  or  intentional  defacement  of  su^ 
places,  of  historical  monuments  or  archives^ 
or  of  works  of  science  or  art,  is  prohibited, 
save  when  required  by  urgent  military 
necessity. 

Private  property,  whether  belonging  te 
individuals  or  corporations,  is  to  he  re- 
spected,  and  can  be  oonfisooted  only  for 
cause.  Means  of  transportation,  such  as 
telegraph  lines  and  cables,  railways  and 
boats,  may,  although  they  belong  to  private 
individuals  or  corporations,  be  seized  by  the 
military  occupant,  but,  unless  destroyed 
under  military  necessity,  are  not  to  be  re- 
tained. 

While  it  is  held  to  be  the  right  of  the  oon- 
queror  to  levy  contributions  upon  the  enemy 
in  their  seaports,  towns,  or  provinces  whiea 
may  be  in  his  military  possession  by  con- 
quest, and  to  apply  the  proceeds  to  defray 
the  expenses  of  the  war,  this  right  is  to  be 
exercised  within  such  limitations  that  it 
may  not  savor  of  confiscation.  As  the  re- 
sult of  military  occupation  the  taxes  and 
duties  payable  by  the  inhabitants  to  the 
former  government  become  payable  to  the 
military  occupant,  unless  he  sees  fit  to  sub- 
stitute for  them  other  rates  or  modes  of 
contribution  to  the  expense  of  the  govern- 
ment. The  moneys  so  collected  are  to-  be 
used  for  the  purpose  of  payins  the  expenses 
of  government  under  the  military  occupa- 
tion, such  as  the  salaries  of  the  judges  and 
the  police,  and  for  the  payment  of  the  ex- 
penses of  the  Army. 

Private  property  taken  for  the  use  of  the 
Army  is  to  be  paid  for,  when  possible,  im 
cash  at  a  fair  valuation,  and  when  payment 
in  cash  is  not  possible,  receipts  are  to  hs 
given. 

All  ports  and  places  in  Cuba  which  may 
be  in  the  actual  possession  of  our  land  and 
naval  forces  will  oe  opened  to  the  oommercs 
of  all  neutral  nations,  as  wdl  aa  our  own, 
in  articles  not  contraband  of  war,  upon  pay- 
ment of  the  prescribed  rates  of  duty  which 
may  be  in  force  at  the  time  ef  the  importa- 
tion. 

WUliam  McKinley. 

By  order  of  the  Seoretarr  of  War: 

H.  C.  Corbia, 
AdintABt  General 
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159]  *ABd  under  date  Julj  20,  a  latter  of 
inBtruotiona  wai  published,  under  tiie  au- 
thority of  General  Miles,  for  the  informa- 
tion and  guidance  of  all  concerned,  in  which 
the  substance  of  General  Orders  No.  101, 
mutatia  mutandU,  was  embodied,  so  as  to 
be  binding  upon  the  military  government  of 
Porto  Rico  (Rep.  War  Dept.  1000,  vol.  1, 
pt.  13,  pp.  16-22). 

The  protocol  of  August  12,  1808  ( 30  Stat. 
at  L.  1742),  the  purport  of  which  has 
already  been  given,  left  our  government,  by 
its  military  forces,  in  the  occupation  and 
control  of  Porto  Rico  as  a  colony  of  Spain, 
and  bound  by  the  principles  of  international 
law  to  do  whatever  was  necessary  to  secure 
public  safety,  social  order,  and  the  guaran- 
ties of  private  property.  From  this  time 
until  the  interchange  of  the  ratifications  of 
the  treaty  on  April  11,  1800  (30  Stat,  at 
L.  1754),  General  Orders  No.  101,  and  the 
instructions  of  General  Miles  to  his  subor- 
dinates dated  July  29,  1808,  continued  to 
form  the  authority,  and  the  sole  authority, 
for  the  military  government  of  Porto  Rico. 

This  island,  and  the  islands  and  keys  ad- 
jacent and  belonging  to  it,  were  by  order 
tif  October  1,  1808  (General  Orders  No. 
168),  established  as  a  military  department, 
and  Major  General  John  R.  Brooke  was  as- 
signed to  its  command.  He  assumed  the 
command  on  October  18th,  and  held  it  until 
December  8th.  General  Henry  succeeded 
him  on  that  date,  and  remained  in  com- 
mand until  after  the  ratification  of  the 
treaty. 

The  status  of  Porto  Rico  during  the  mili- 
tary occupancy,  and  before  the  exchange  of 
ratifications,  was  the  same  as  that  of  the 
Philippines  during  the  same  period,  and  is 
dependent  upon  principles  expounded  in 
frequent  decisions  of  this  court.  Fleming  v. 
Page,  0  How.  603,  614,  616,  13  L.  ed.  276, 
280,  281;  Cross  v.  Harrison,  16  How.  164, 
100,  14  L.  ed.  880,  80  j;  Dooley  v.  United 
SUtes,  182  U.  S.  222,  230,  45  L.  ed.  1074, 
1081,  21  Sup.  Ct.  Rep.  762;  McLeod  v. 
United  States,  229  U.  S.  416,  ante,  1260,  33 
Sup.  Ct.  Rep.  955. 

From  the  exchange  of  ratifications  until 
160]CongreBS  *aoted  by  the  passage  of  the 
Foraker  aot,  the  provisional  government 
continued  as  before  the  peace.  Santiago  v. 
Nogueras,  214  U.  S.  260,  265,  53  L.  ed.  989, 
000,  20  Sup.  Ct  Rep.  608;  Leitensdorfer  v. 
Webb,  20  How.  176,  178,  16  L.  ed.  891,  892. 
And  see  DeLima  ▼.  Bidwell,  182  U.  S.  1, 
174,  etc,  46  Lw  ed.  1041,  1047,  21  Sup.  Ct. 
Rep.  743. 

During  the  entire  period,  General  Orders 
No.  101,  as  reiterated  by  General  Miles, 
ooniimied  in  force  as  the  recognized  declara- 
tion 9i  prindples  by  which  the  military 
ST  U  ed. 


government  was  limited.  References  to  offi- 
cial sources  of  information  respecting  the 
period  of  military  occupancy  are  given  in  a 
marginal  note.t 

Under  all  the  circumstances  we  deem  it 
clear  that  the  governor  was  without  au- 
thority from  the  President  to  make  any 
order,  judicial  in  its  nature,  that  would 
have  the  effect  of  depriving  any  person  of 
his  property  without  due  process  of  law. 

It  is  said  that  §  8  of  the  Foraker  act  (31 
Stat  at  L.  79,  chap.  101)  had  the  effect  of 
ratifying  the  judicial  order  of  General 
Henry.  That  section  declared:  "That  the 
laws  and  ordinances  of  Porto  Rico  now  in 
force  shall  continue  in  full  force  and  effect, 
except  as  altered,  amended,  or  modified 
hereinafter,  or  as  altered  or  modified  by 
military  orders  and  decrees  in  force  when 
this  act  shall  take  effect,  and  so  far  as  the 
same  are  not  inconsistent  or  in  conflict  with 
the  statutory  laws  of  the  United  States  not 
locally  inapplicable,  or  the  provisions 
hereof,  until  altered,  amended,  or  repealed 
by  the  legislative  authority  hereinafter  pro- 
vided for  Porto  Rico  or  by  act  of  Congress  ol 
the  United  States," — with  provisos  not  now 
pertinent.  We  can  find  here  no  legislative 
purpose  to  validate  any  *order  of  the[161 
military  governor  that  was  in  excess  of  the 
authority  conferred  upon  him  by  the  Presi- 
dent. 

Without  the  guaranty  of  "due  process" 
the  right  of  private  property  cannot  be  said 
to  exist,  in  the  sense  in  which  it  is  known 
to  our  laws.  The  principle,  known  to  the 
common  law  before  Magna  Charta,  was  em- 
bodied in  that  Charter  (2  Coke,  Inst.  46, 60), 
and  has  been  recognized  since  the  Revolution 
as  among  the  safest  foundations  of  our  insti- 
tutions. Whatever  else  may  be  uncertain 
about  the  definition  of  the  term  "due  process 
of  law,"  all  authorities  agree  that  it  in- 
hibits the  taking  of  one  man's  property  and 
giving  it  to  another,  contrary  to  settled 
usages  and  modes  of  procedure,  and  with- 
out notice  or  an  opportunity  for  a  hearing. 

Now,  the  effect  and  operation  of  the  retro- 
active clause  in  the  judicial  order  of  April 
4,  1899,  as  applied  to  the  facts  of  the  con- 
crete case,  were  such  that,  although  Morales 
had  until  then  no  right,  title,  or  interest  in 
the  land  in  question,  and  had  merely  estab- 
lished through  fraudulent  means  and  with- 
out notice  to  the  persons  concerned  a  foot- 
""^^^■^"■"^■^■"""■^^"^^^^^"■^■^^^^^^^^^^^^^^^^^"■^■^■■"■^^ 

tReports  Major  General  Commanding 
Army  1898,  pp.  31-33;  1899,  pp.  321,  325. 

Reports  War  Department  1899,  voL  1, 
pt.  6,  pp.  488,  401,  565;  1000,  vol.  1,  pi.  18, 
pp.  18--30. 

General  Orders,  Department  of  Porto 
Rico,  1808,  Prefaoe  (General  Orders  No. 
101). 
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ing  of  possession,  as  a  result  of  which,  if 
they  should  permit  his  claims  to  remain  un- 
challenged, and  he  should  in  fact  maintain 
continuous  possession  for  nearly  twelve 
years  longer,  he  would  thereby  be  enabled 
to  procure,  by  ex  parte  proceedings,  an  ap- 
parent title  in  himself  as  against  them,  yet 
the  order  permitted  him  at  once,  and  with- 
out notice  to  the  owners,  to  procure  such 
record  of  ownership  in  his  name,  although 
they  were  then  infants,  and,  so  far  as  ap- 
pears, not  cognizant  of  his  possession  of  the 
land  or  of  any  of  his  proceedings ;  and  then, 
by  virtue  of  other  provisions  of  the  mort- 
gage law,  he  could  completely  deprive  them 
of  their  property  if  he  could  make  sale  of  it 
to  a  bona  fide  purchaser  without  notice  of 
the  infirmity  of  his  apparent  title. 

With  reference  to  statutes  of  limitations, 
it  is  well  settled  that  they  may  be  modified 
162]by  shortening  the  time  ^prescribed, 
but  only  if  this  be  done  while  the  time 
is  still  running,  and  so  that  a  reason- 
able time  still  remains  for  the  com- 
mencement of  an  action  before  the  bar 
takes  effect.  Terry  v.  Anderson,  95  U. 
8.  628,  632,  24  L.  ed.  306,  366;  Re 
Brown,  135  U.  S.  662,  701,  705,  34  L.  ed 
304,  316,  317,  10  Sup.  Ct.  Rep.  972; 
Wheeler  v.  Jackson,  137  U.  S.  245,  255,  34 
L.  ed.  669,  663,  11  Sup.  Ct.  Rep.  76;  Turner 
V.  New  York,  168  U.  S.  90,  94,  42  L.  ed.  392, 
393,  18  Sup.  Ct.  Rep.  38;  Wilson  v.  Isemin- 
ger,  185  U.  S.  56,  63,  46  L.  ed.  804,  807, 
22  Sup.  Ct.  Rep.  573.  Many  other  cases 
might  be  cited.  The  question  of  what, 
under  given  circumstances,  is  to  be  deemed 
a  reasonable  time  to  be  allowed  for  the 
bringing  of  an  action  when  a  change  is 
made  in  a  statute  of  limitations  has  some- 
times given  rise  to  discussion.  In  the  pres- 
ent case  there  is  no  such  embarrassment,  for 
here  no  time  whatever  was  allowed  with  re- 
spect to  the  case  of  these  appellees  and  all 
others  against  whose  lawful  ownership  an 
unlawful  possession  had  been  held  for  more 
than  six  years  but  less  than  twenty  years 
at  the  time  of  the  making  of  the  judicial 
order. 

Since  the  proceeding  for  converting  the 
entry  of  possession  into  a  domtnto  title,  as 
well  as  the  proceeding  for  an  entry  of  pos- 
session itself,  was  taken  without  notice  to 
the  owners,  the  effect  of  the  judicial  order 
was  precisely  the  same  as  if  the  military 
governor  had  declared  that  the  property  in 
qaestion  should  be  taken  from  the  lawful 
owner  and  given  to  the  fraudulent  occupant. 
Certainly  General  Henry  can  have  had  no 
■veh  purpose,  and  must  have  been  wrongly 
adTised  with  respect  to  the  results  that 
would  flow  from  making  the  order  retro- 
Milve.  Otherwise  he  would  have  confined 
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it  to  eases  where  there  still  remained  a 
reasonable  opportunity  for  the  real  owner 
to  contest  the  pretensions  of  the  poasessor. 
And  in  view  of  the  instructions  under  which 
he  derived  his  authority,  the  judicial  order 
must  be  construed  as  if  expressly  thus  lim- 
ited. 

But  appellants  rely  upon  artidei  33,  34, 
36,  and  37,  already  quoted;  the  effect  of 
which  is  that  the  title  of  "a  person  who  ae- 
cording  to  the  registry  has  a  right  thereto 
*[e.  g»t  Morales]  shall  not  be  invali-[16t 
dated  with  regard  to  third  persona  [a.  f., 
appellants]  after  they  have  once  been  re- 
corded, although  later  the  right  of  the  pereon 
executing  them  [Morales]  is  annulled  or  de- 
termined .  .  .  for  reasons  which  do  not 
clearly  appear  from  the  registry;"  and  also, 
that  ''suits  for  rescission  or  determination 
of  title  shall  not  be  instituted  against  third 
persons  [e.  ^.,  appellants]  who  have  re- 
corded the  instruments  of  their  respective 
interests  in  conformity  with  the  provisions 
of  this  law,"  except,  however,  "suits  for  re- 
scission or  determination  of  title,  which  are 
due  to  the  causes  plainly  expressed  in  the 
registry."  It  is  said  that  since  Morale! 
secured  the  possessory  title  in  1890,  and 
recorded  it  in  the  same  year,  and  seemed 
the  conversion  of  that  title  into  a  title  ol 
ownership  in  the  year  1899,  and  recorded 
this  dominio  title  in  the  same  year,  and  in 
the  year  1901  mortgaged  the  lands  for  value 
to  the  appellants,  and  followed  this  with  a 
conveyance  in  1903,  he  at  all  times  appear- 
ing in  the  registry  as  sole  owner,  and  since, 
in  their  transactions  with  Morales,  appel- 
lants acted  in  good  faith  and  in  the  belief 
that  he  was  the  sole  owner,  they  are  pro- 
tected. 

But  the  findings  show  that  the  entry  of 
possession  in  favor  of  Morales  declared  that 
his  right  was  "without  prejudice  to  third 
parties  who  might  show  a  better  right  to 
such  possession,"  and  that  the  proceedings 
for  the  conversion  of  the  entry  of  possession 
into  a  record  of  ownership  showed  upon 
their  face  that  they  were  based  upon  the 
provisions  of  the  judicial  order  of  April  4, 
1899. 

In  other  words,  when  appellants  took 
from  Morales  the  mortgage  and  deed  under 
which  they  now  claim,  they  were  charged 
with  notice  upon  the  record  that  his  entry 
of  possession  waa  subject  to  the  rights  of 
others,  and  that  by  the  law  as  it  formerly 
stood,  those  rights  could  not  be  cut  off  in 
less  than  twenty  years.  They  were  also 
charged  with  notice  that  his  dominio  title 
depended  upon  *the  validity  of  an  or- [164 
der  made  by  the  military  governor  purport- 
ing to  have  a  retroactive  effect,  and  to  eat 
off,  without  notice  or  hearing,  the  claims  ol 
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the  identic&l  third  pftrt1«*  wbose  riglite 
were  preserved  b;  the  entrj  of  possession; 
for  at  tiie  Ume  of  the  making  of  the  judi- 
eiftl  order  the  six  jt*ia  had  Already  run. 

It  ia  *  fun  ill  ar  doctrine,  universallj 
recognized  where  laws  are  in  force  tor  th( 
rc^Btry  or  recording  of  instruments  of  con' 
veyance,  that  ever;  purchaser  takes  hit 
title  subject  to  any  defects  and  infirmities 
that  ma]'  be  ascertained  by  reference  to  hit 
ehftin  of  title  aa  spread  forth  upon  th( 
public  records.  Brush  v.  Ware,  15  Pet.  93, 
111,  10  L.  ed.  8T2,  879;  Simmons  Creek 
Coal  Co,  T.  Doran,  142  U.  S.  417.  437,  35 
L.  ed.  1062,  1071,  12  Sup.  Ct.  Rep.  239; 
Northneatem  Nat.  Bank  *.  Freeman,  171 
U.  S.  620,  S20,  43  L.  ed.  307,  311,  19  Sup.  Ct 
Rep.  36;  Mitohell  *.  D'Olier,  68  N.  J.  376, 
384.  59  L.RJV.  049,  63  Atl.  467. 

This  principle  is  recognized  in  articles 
34  and  37  of  the  mortgage  law.  In  referring 
to  "reasona  which  do  not  clearly  appear 
from  the  registry,"  and  "cauaea  plainly  ex- 
pressed in  the  registry,"  they  refer  of  course 
to  matters  of  tact,  not  to  matters  of  law. 
In  other  words,  if  the  registry  gives  notice 
of  a  state  of  facts  that  readers  the  title 
invalid  or  subject  to  question  In  law,  the 
purchaser  who  relies  upon  the  record  takes 
his  title  subject  to  whatever  consequences 
may  flow  in  law  from  the  facta  thus  notified. 

Appellanta  must  be  presumed,  in  accept- 
ing the  mortgage  and  the  conveyance  from 
Morales,  to  have  done  ao  subject  to  what- 
ever risk  there  ma;  have  been,  arising  from 
the  want  of  authority  on  the  part  of  General 
Henry  to  deprive  third  partiea,  without 
process  of  law,  of  those  ri^ta  that  were 
saved  by  the  terms  of  the  entry  of  posses- 
sion in  favor  of  Morales. 

Nor  ii  there  any  real  hardship  in  apply- 
ing this  rule;  for  the  limitations  under 
which  the  military  governor  exercised  his 
temporary  authority  in  Porto  Rico  must  be 
deemed  to  have  been  notorious  everywhere, 
16S]sinee  they  'were  proclaimed  at  the 
outset  by  Oeneral  Miles,  repeatedly  reiter- 
ated during  Uie  military  r^me,  and  indeed 
were  such  as  arise  from  general  rules  of  in- 
ternational law,  and  from  fundamental  prin- 
ciple* known  wherever  the  American  flag 
flira. 

Deeras  afflrmed. 


MART  E.  NALLE,  Plff.  In  Err., 

JAME8  F.  OYSTER,  William  V.  Coi,  Mary 
C.  Terrell,  Justing  R.  Hill,  Ellen  S.  Mus- 
tey,  and  Barton  W,  Evernann. 
(See  S.  C.  Reporter's  ed.  165-183.) 

J^pMtl  ^  necesaltr  of  ciceptlon  —  er- 
rors «pparent  on  the  record. 
1.  An  exception  must  b*  deemed 
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District  of  Columbia  Code  of  March  3,  1901 
(31  Stat,  at  L.  11S9,  chap.  854),  or  the 
rules  of  practice  established  under  it,  whieh 
requires  an  exception  to  an  error  apparent 
on  the  face  of  the  record,  contrary  to  the 
settled  practice  in  Maryland  under  13  Edw. 
I.  cliap.  31,  S  1,  which  is  recognized  by  the 
Code  and  by  the  compilation  of  the  laws  of 
the  District  made  under  the  authority  of 
the  act  of  March  2,  1889  (25  Stat,  at  L. 
872,  chap.  392),  as  being  in  force  therein. 
(For    otber    cases,    see    Appeal    and    Btter, 

342T-3133.  In  Dlsesl  Sup.  Ct,  1908.1 
Judgment   —  res     Judicata  —   matters 

pleaded  or  Involved. 

2.  A  judgment  in  favor  of  a  board  of 
education  in  mandamus  proceedings  to  com- 
pel the  reinstatement  of  a  teacher  whose 
dismissal  the  board  attempted  to  justify 
because  of  her  asserted  incompetency  is  a 
conclusive  determination,  as  to  her,  of  the 
truth  of  such  assertion,  in  a  libel  suit 
brought  by  her  against  the  members  of  the 
board  because  of  the  statement  in  the 
board's  answpr  that  she  was  deficient  in  the 
necessary  academic  and  pedagogic  equip- 
ment of  a  teacher. 

[For  otber  cnaea,   see  Judgment.   III.  i.  2,  In 

Digest    Sup,   Ct.    1008.] 
Libel  —  privlIcEed     commnntcatlons  — 

pleading. 

3.  An  averment  in  the  answer  of  a  board 
of  education  in  mandamus  proceedings  to 
compel  the  reinstatement  of  a  teacher,  that 
upon  examination  they  had  ascertained  her 
to  be  lacking  in  the  qualifications  of  a 
teacher,  and  bad  dismissed  ber  accordingly, 
is  privileged  when  found  to  be  true  by  the 
judgment  in  favor  of  the  board. 

(For  other  cases,  see  Libel  and  Slander.  II.  b. 

In  DlKest  Sap.  Ct.  1808.] 
Conspiracy  —  overt   act  —  publication 

of  privileged  matter. 

4.  Trespass  on  the  case  Ear  a  conspiracy 
will  not  lie  where  the  only  overt  act  charged 
as  resulting  in  damage  to  the  plaintia  ia 
th?  filing  of  certain  alleged  libelous  matter 
as  a  part  of  the  answer  of  a  board  of  educa- 
tion in  mandamiu  proceedings  to  compel 
plaintiff'a  reinstatement  as  a  teacher,  which 

Note.— ^3n  liability  by  defamatory  words 
in  pleading — sec  notes  to  Randall  v.  Hamil- 
ton, 22  L.a.J<.  649;  and  Kemper  v.  Fort,  13 
L,RJ,.{N.S,)   820. 

On  privileged  communications  in  tihel  and 
slandei — see  note  to  White  v.  NichoUa,  11 
L.  ed.  U.  S,  591. 

On  conclusiveness  of  judgments  generally 
—see  notes  to  Sharon  t.  Terry,  1  L.R^. 
572;  BollonK  v.  Schuyler  Nat.  Bank,  S 
L,R.A,  142;  Wiese  r.  San  Francisco  Musical 
Fund  Soc.  7  L.RA,  577;  Morrill  t.  Morrill, 
11  L,R.A.  165;  Shores  T.  Hooper,  11  L.R.A. 
308;  Rank  of  United  State*  r.  Bererlv,  11 
L.  ed.  U.  S,  76;  Johnson  8ted  Street  R.  Co. 
V.  Wharton,  38  L.  ed.  U.  a  429;  and 
Southern  P.  R.  COw  T.  Itattad  Btatet,  4Z 
L.  ed.  U.  a  85S. 


8DPREUK  COUBT  OF  THE  UNITED  STATES. 


Oor.  : 


■atter  bj  a  judgment  In  hvor  ot  the  boftrd 
wu  detntnined  to  be  true,  knil  wm  th«re- 
lora  prirlleged. 

tUattaia  •■  to  Cotiiplraer,  tee  Coniplraei,  In 
DIgwt  Bnp.  Ct.  1M8.1 

[No.  £18.] 


IN  EKROB  to  the  Court  of  Appeftli  of 
the  District  of  Columblk  to  review  ■ 
judgment  which  Affirmed  ft  judgment  of  the 
Supreme  Court  of  the  DUtriet  in  favor  o< 
defenduita  in  ui  Action  for  libel  and  con- 
■piracj.  Afflrtned  in  part  and  reversed  in 
part  and  remanded  for  further  proceedings. 

Bee  same  case  below,  30  App.  D.  C.  36. 

The  facta  ara  stated  in  the  opinion. 

Ueasrs.  John  O.  Olttlngs  and  Jnattu 
Monrtll  Ohunberlln  submitted  the  cause 
for  plaintiff  in  error: 

The  theory  ot  absolute  privil^e  is  un- 
tenable when  the  libelous  matter  com- 
plained ol  was  knowingly  false,  malieious, 
and  wan  ton!  J  made. 

White  v.  Nicholls,  3  How.  266,  11  L.  ed. 
6B1;  Masterson  v.  Brown,  18  C  C.  A.  481, 
30  U.  S.  App.  730,  7e  Fed.  136;  Merchants' 
Ins.  Co.  V.  Buckner,  3S  C.  C.  A.  19,  S8  Fed. 
S2£;  HeOehee  v.  Insurance  Co.  of  N.  A. 
60  0.  C.  A.  SSI,  112  Fed.  9S4. 

A  former  judgment  is  not  binding  on 
the  parties  in  a  Bubse<]uent  action,  bj  way 
of  eatoppel  as  to  any  question  of  fact,  un- 
leas  it  appear*  fiom  the  judgment  or  by 
extrinsic  evidence  that  luch  question  was 
within  tlie  ijsuea  of  the  former  action,  and 
was     actually     litigated    and    determined 

Hopkins  r.  Lee,  S  Wheat  109,  6  L.  ed. 
818;  Washington,  A.  i.  0.  Steam  Packet  Co. 
T.  Sickles,  S  Wall.  S02,  IB  L.  ed.  663; 
Aurora  v.  West,  7  Wall.  82,  10  L.  ed.  42; 
Russell  T.  Place,  84  U.  S.  606,  24  L.  ed. 
21«;  Southern  P.  R.  Co.  r.  United  SUtes, 
168  U.  S.  1,  42  L.  ed.  366,  16  Sup.  Ct  Rep. 
IB;  Cumminga  v.  Baker,  10  App.  D.  C.  1; 
Angir  r.  Ryan,  63  Minn.  373,  65  N.  W.  840; 
Teal  T.  Terrell,  48  Tex.  4B1;  HunUr  v. 
Davis,  10  Qa.  413;  1  Starkie,  Ev.  223; 
Greenl.  Er.  |  623;  Bergeron  v.  Riohardott 
K  Wis.  129,  IE  N.  W.  384;  Dixon  v.  Mer- 
ritt,  21  Minn.  196. 

Where  a  matter  la  absolutely  privileged 
In  the  sense  that  no  action  ot  libel  or  slan- 
der can  be  maintained  thereon,  as  held  by 
the  English  and  certain  of  the  Amerioan 
state  authoritieo, — for  instance,  such  as  an 
aiBdavit  made  to  eecure  ■  warrwit  for  the 
arrest  of  another, — oeverthelfse,  if  It  be 
conceded  that  the  statement*  of  fact  in 
the  warrants  be  untrue  and  malieloualy 
1*4» 


made  and  without  probable  cause,  tba  a^ 
grieved  party  can  malnUin  an  aotion  at 
malicious  prosecution,  and  the  falsa  aad 
libelous  matter  contained  in  tlw  waratit 
I*  competent  evidenoe  ot  Uie  fact 

White  V.  NieholU,  3  How.  866,  11  L,  ad. 
591;  Masteraon  v.  Brown,  18  0.  a  A.  481, 
30  U.  S.  App.  730,  72  Fed.  136;  Townaend, 
Slander  t  Libel,  3d  ed.  p.  380;  Olmstead 
V.  Partridge,  16  Gray,  381;  Bcihofer  v. 
Loeffert,  16B  Pa.  365,  28  A.tl.  217;  19  Ab. 
k  Eng.  Eue.  Law,  2d  ed.  p.  804. 

The  seconi*  count  of  the  declaration  is  not 
a  count  In  libel,  but  a  count  in  trespass  od 
the  case  io  the  nature  of  a  conspiracy. 
This  form  of  action  anperaeded  the  old  com- 
mon-law action  of  conspiracy,  because  it 
furnished  a  more  adequate  and  more  liberal 
remedy  tor  malicious  prosecutions,  or  prose- 
cutions of  every  nature  and  description. 

Savile  v.  Roberta,  1  Ld.  Raym.  374. 

Although  not  a  common  form  ot  action,  it 
lias  been  recognized  by  nearly  all  the  juris- 
dictions of  this  country,  and  can  be  maia- 
taiued  wherever  the  plaintifT  has  been  ag- 
grieved and  damni6ed  by  any  unlawful  acts 
done  by  others  iu  the  pursuance  of  a  com- 
bination or  conspiracy  entered  into  for  that 
purpose, 

Mott  T.  Danfort,  6  Watta,  304,  31  An. 
Dec.  408;  Wildee  v.  HcEee,  111  Pa.  337, 
5fi  Am.  Rep.  271,  2  AtL  108;  Van  Horn  v. 
Van  Horn,  66  N.  J.  L.  318,  26  AU.  669; 
Verplaneic  v.  Van  Buren,  Tfl  N.  Y.  269. 

In  criminal  prosecutions  for  conspiracy 
the  statute  begins  to  run  from  the  last 
overt  act  (Oehs  v.  People,  124  III.  300,  16 
N.  B.  662),  and  the  same  principle  of  law 
has  been  applied  to  civil  actions  of  mb- 
splracy. 

Breitenberger  v.  Schmidt,  38  IlL  App.  16*. 

Messrs.  Clarenco  R.  Wilson  and  Regi- 
nald 8.  Hiitdekop«r  submitted  the  eansi 
for  defendants  in  error: 

If  the  contention  ot  the  plaintiff  i*  sound, 
then  this  court  has  erred  in  its  numerous 
decisions  that  an  adjudication  respecting 
prior  instalments  or  coupons  is  conclosivs 
between  the  parties  In  relation  to  subse- 
quent instalments  or  eoupona.  In  such 
case*  the  subsequent  instalments  or  coupons 
may  not  have  been  due  when  the  suit  re- 
lating to  prior  Instalment  or  coopcm*  was 
adjudicated,  but  the  binding  effect  of  such 
adjudication*  ha*  been  repentedly  held. 

Ma*on  Lumber  Co.  v.  Buchtel,  lOt  U.  S. 
838.  26  L.  ed.  1074;  Bisaell  v.  Spring  VaUey 
Twp.  124  U.  S.  220,  31  L.  ed.  411,  8  Sup. 
Ct.  Rep.  495;  Johnson  Steel  Street  B.  On. 
V.  Wharton,  102  U.  8.  202,  38  L.  ed.  429. 
14  Sup.  Ct.  Hep.  BOS. 

A  person  is  estopped  from  agaia  seOlt 
up  a  claim  in  a  subsequent  mlt  which  «M 
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necessarily  inYolred  in  a  prior  suit  be- 
t^reen  the  same  parties,  and  this,  whether 
such  matter  was  actually  considered  by 
the  court  or  not. 

Beloit  Y.  Morgan,  7  WalL  619,  023,  19 
L.  ed.  205,  206;  Cromwell  y.  Sac  County, 
94  U.  S.  361,  353,  24  L.  ed.  195,  108;  Hop- 
kins Y.  Lee,  6  Wheat  109,  113,  5  L.  ed. 
218,  219;  New  Orleans  y.  Citizens'  Bank, 
167  U.  S.  371,  42  L.  ed.  202,  17  Sup.  Ct 
Rep.  905;  Southern  P.  R.  Co.  y.  United 
States,  168  U.  S.  1,  42  L.  ed.  355,  18  Sup. 
Ct.  Rep.  18;  Baker  v.  Cummings,  181  U. 
S.  117,  45  L.  ed.  776,  21  Sup.  Ct.  Rep. 
578;  Dickson  y.  Wilkinson,  3  How.  57, 
61,  11  L.  ed.  491,  493;  Southern  Minnesota 
R.  Extension  Co.  y.  St.  Paul  &  S.  C.  R.  Co. 
5  C.  C.  A.  249,  12  U.  S.  App.  320,  55  Fed. 
690;  Woodbury  v.  Portland  Marine  Soc. 
94  Me.  122,  46  Atl.  797;  North  RiYcr 
Meadow  Co.  y.  Christ  Church,  22  N.  J.  L. 
424,  53  Am.  Dec.  258;  Holt  County  y. 
National  L.  Ins.  Co.  25  C.  C.  A.  469,  49 
U.  S.  App.  376,  80  Fed.  686. 

Matters  appearing  in  the  pleadings,  or 
statements  of  counsel  made  in  the  course  of 
judicial  proceedings,  which  are  pertinent 
and  material  to  the  issue,  are  absolutely 
prlYileged,  and  will  not  support  an  action 
for  libel  against  the  party  making  them. 

McGkhee  y.  Insurance  Co.  of  N.  A.  50 
C.  C.  A.  551,  112  Fed.  853;  King  v.  Mc- 
Kissick,  126  Fed.  215;  Conley  y.  Key,  98 
Oa.  115,  25  S.  E.  914;  Wilson  y.  SulliYan, 
81  Ga.  238,  7  S.  E.  274;  Burdette  y.  At- 
gile,  94  111.  App.  171 ;  Strauss  y.  Meyer,  48 
111.  385;  Gardemal  y.  McWilliams,  43  La. 
Ann.  454,  26  Am.  St  Rep.  195,  9  So.  106; 
Maulsby  y.  Reifsnider,  69  Md.  143,  14  Atl. 
505;  McLaughlin  v.  Cowley,  127  Mass.  316; 
Rice  Y.  Coolidge,  121  Mass.  393,  23  Am. 
Rep.  279;  Aylesworth  y.  St.  John,  25  Hun, 
166;  Link  v.  Moor,  84  Hun,  118,  32  N.  Y. 
Supp.  461;   Lawson  y.  Hicks,  38  Ala.  279, 

81  Am.  Dec  49;  Gaines  y.  iEtna  Ins.  Co. 
104  Ky.  695.  47  S.  W.  884;  Bartlett  y. 
Christhilf,  69  Md.  219,  14  Atl.  518;  Marsh 
Y.  Ellsworth,  50  N.  Y.  309;  Moore  y.  Manu- 
facturers' Nat.  Bank,  123  N.  Y.  420,  11 
L.R.A.  753,  25  N.  E.  1048;  Gilbert  T. 
People,  1  Denio,  41,  43  Am.  Dec  646;  Cook 
Y.  Hill,  3  Sandf.  341;  Warner  y.  Paine, 
2  Sandf.  196 ;  Perkins  y.  Mitchell,  31  Barb. 
461;  Garr  y.  Selden,  4  N.  Y.  91;  Nissen 
k.  Cramer,  104  N.  C.  574,  6  LJI.A.  780, 
•10  S.  E.  676;  Mower  y.  Watson,  11  Vt 
536,  34  Am.  Dec.  704;  Clemmons  y.  Dan- 
forth,   67   Vt   617,  48  Am.  St   Rep.   836, 

82  Atl.  626;  Abbott  y.  National  Bank,  20 
Wash.  652,  56  Pac  376;  Johnson  y.  Brown, 
13  W.  Va.  119;  Jennings  y.  Paine,  4  Wis. 
858;  Astley  y.  Younge,  2  Burr.  807,  2  Ld. 
%7  Ii.  ed. 


Kenyon,  636;  Lea  y.  White,  4  S&eed,  111; 
Hoar  Y.  Wood,  3  Met  196. 

Malice  cannot  be  predicated  upon  mat- 
ter which  is  pertinent  and  material  to  a 
case  subject  to  inquiry  before  a  court  No 
one  is  permitted  to  allege  that  what  waa 
rightfully  done  in  a  judicial  proceeding 
was  done  with  malice.  Though  the  words 
used  were  false  and  malicious,  the  priTi- 
lege  is  absolute. 

Lawson  y.  Hicks,  38  Ala.  279,  81  Am. 
Dec.  49;  Hollis  y.  Meux,  69  Cal.  626,  68 
Am.  Rep.  574,  11  Pac.  248;  Burdette  y. 
Argile,  94  IlL  App.  171;  Gaines  y.  iStna 
Ins.  Co.  104  Ky.  695,  47  S.  W.  884;  Garde- 
mal Y.  McWilliams,  43  La.  Ann.  454,  26 
Am.  St  Rep.  195,  9  So.  106;  Bartlett  y. 
Christhilf,  69  Md.  219,  14  Atl.  618;  Marsh 
Y.  Ellsworth,  60  N.  Y.  309;  Garr  t.  Selden, 
4  N.  Y.  91;  Gilbert  y.  People,  1  Denio,  41, 
43  Am.  Dec.  646;  Mower  y.  Watson,  11  Vt. 
536,  34  Am.  Dec  704;  Link  y.  Moorc^  M 
Hun,  118,  32  N.  Y.  Supp.  461;  Moort  T. 
Manufacturers'  Nat  Bank,  123  N.  Y.  4il^ 
11  L.R.A.  753,  25  N.  E.  1048;  NUseB  ▼• 
Cramer,  104  N.  C.  574,  6  L.R.A.  780,  10 
S.  E.  676;  Warner  y.  Paine,  2  Sandf.  106; 
Wilson  Y.  SulliYan,  81  Ga.  238,  7  8.  E. 
274. 

If  the  person  charging  facts  in  a  plead- 
ing in  a  judicial  procedure  in  good  faith 
belicYes  the  words  thus  written  to  be 
material  and  pertinent  to  the  issues  pre- 
sented in  such  proceedings,  then  the  rnla 
of  absolute  privilege  extends  to  such  poraon, 
although  the  matter  may  be  foiind  to  be 
not  strictly  material  and  pertinent. 

Lawson  y.  Hicks,  38  Ala.  279,  81  Am. 
Dec.  49;  Burdette  y.  Argile,  94  III.  App. 
175;  Aylesworth  y.  St  John,  26  Hun,  160; 
Hastings  y.  Lusk,  22  Wend.  410,  34  Am. 
Dec.  330;  White  y.  Carroll,  42  N.  Y.  101, 
1  Am.  Rep.  603;  Warner  y.  Paine,  2  Sandf. 
196;  Lea  y.  White,  4  Sneed,  114;  Perkins 
Y.  Mitchell,  81  Barb.  468;  Gaines  y.  JBtna 
Ins.  Co.  104  Ky.  696,  47  S.  W.  884;  Harlow 
Y.  Carroll,  6  App.  D.  C.  128;  De  Amaud 
Y.  Ainsworth,  24  App.  D.  C.  167,  6  L,R,A, 
(N.S.)  163;  Dawkins  y.  Paulet,  L.  R.  0  Q. 
B.  94,  9  Best  k  S.  768,  39  L.  J.  Q.  B.  V. 
S.  68,  21  Lw  T.  N.  S.  684,  18  Week.  Bip. 
836;  Farr  y.  Valentine,  38  App.  D.  C.  411^ 
Ann.  Cas.  1913  0,  821;  Johnson  t.  Brom^ 
18  W.  Va.  71. 

This  court  has  in  scYeral  instances  reeog- 
nized,  adopted,  and  applied  the  principle  of 
absolute  priYilege. 

Randall  y.  Brigham,  7  Wall.  523,  636, 
636,  19  L.  ed.  285,  291,  292;  Bradley  T. 
Fisher,  18  WaU.  335,  351,  364,  20  L.  ed. 
646,  660,  651;  Vogel  y.  Gruaa,  110  U.  8. 
311,  816,  28  L.  ed.  168,  \ftft,  V%«si.^ac.^iii^ 
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12;  Spalding  ▼.  Vilu,  161  U.  8.  483,  40  L. 
ed.  780,  16  Sup.  Ct  Rep.  631. 

CoDBpiracy  to  do  a  lawful  act  by  lawful 
meaoa  can  never  be  made  a  ground  of  ac- 
tion. An  act  lawful  in  itself,  and  violating 
no  right,  cannot  be  made  actionable  on  ac- 
oount  of  the  motive  which  fuperinduced  it. 

Adler  V.  Fenton,  24  How.  407,  16  L.  ed. 
606;  Porter  v.  Mack,  60  W.  Va.  681,  40  8. 
E.  460;  SeveringhauB  v.  Beckman,  0  Ind. 
App.  388,  36  N.  E.  030;  Kimball  v.  Harman, 
34  Md.  407,  6  Am.  Rep.  340;  Van  Horn  v. 
Van  Horn,  66  N.  J.  L.  323,  28  Ati.  660; 
(VCUlaghan  v.  Cronan,  121  Mass.  114; 
Rice  V.  Coolidge,  121  Mass.  303,  23  Am. 
Rep.  270;  United  States  v.  Moore,  3  Mac- 
Arth.226. 

Mr.  Justice  PItnej  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  review  a  judg- 
ment affirming  a  judgment  of  the  supreme 
court  of  the  District  in  favor  of  the  defend- 
ants in  an  action  for  libel  and  conspiracy. 

The  declaration  contains  two  counts,  the 
first  of  which  avers  that  the  plaintiff  was  a 
teacher  and  a  member  of  the  body  of  teach- 
ers in  the  public  schools  of  the  District  of 
Columbia,  and  that  the  defendants,  without 
probable  cause,  but  contriving  and  mali- 
eiously  intending  to  injure  plaintiff  in  her 
eharacter  and  reputation  as  a  school  teacher, 
wrongfully  and  maliciously  composed  and 
published  and  filed  in  the  clerk's  office  of 
the  supreme  court  of  the  District,  as  their 
answer  in  a  legal  proceeding  wherein  they 
and  others  composing  the  board  of  educa- 
tion were  named  as  defendants,  a  certain 
false,  scandalous,  and  defamatory  libel  con- 
oeming  the  plaintiff  in  respect  of  her  pro- 
fession, the  purport  of  which  was  that  the 
defendants  and  others  composing  the  board 
of  education  found  upon  examination  that 
the  plaintiff  "was  not  sufficiently  qualified 
in  all  respects  to  continue  to  teach"  in  the 
pablie  schools,  but  was  "deficient  in  the 
accessary  academic  and  pedagogic  equip- 
ment of  a  competent  teacher,"  so  that  the 
board  of  education  were  unable  lawfully  to 
continue  her  in  employment. 

The  second  count  recites  that  the  plaintiff 
was  and  for  more  than  thirty  years  had 
been  earning  her  livelihood  as  a  teacher  and 
member  of  the  body  of  teachers  of  the  public 
■ehools  of  the  District  of  Columbia,  and  the 
defendants  and  others  constituted  the  board 
t7S]of  education,  *as  provided  for  by  the 
aet  of  Congress  approved  June  20,  1006  [34 
Stat,  at  L.  316,  chap.  3446]  by  which  it  is, 
among  other  things,  enacted  that  when  a 
teacher  is  on  trial  or  being  investigated  she 
§IulU  hava  lbs  right  to  be  attended  by  oouii- 
M44a 


sel;  that  certain  untrue  charges  eonceming 
plaintiff's  moral  character  and  reputation 
were  under  investigation  by  the  board; 
that  without  notice  to  her,  or  an  oppor- 
tunity for  a  hearing,  the  board  dismissed 
her  from  the  rolls  as  a  teacher,  assigning  as 
a  reason  that  this  was  done  for  the  good 
of  the  service;  that,  feeling  aggrieved,  and 
having  failed  to  secure  redress  by  a  petition 
direct  to  the  bosrd,  plaintiff  petitioned  the 
supreme  court  of  the  District  for  a  writ  of 
mandamus  to  compel  the  board  to  reinstate 
her;  that  the  defendants,  intending  to 
wrong  and  injure  her  in  her  right  to  em- 
ployment in  the  line  of  her  occupation  and 
calling,  and  specifically  to  prevent  her  from 
securing  the  writ  of  mandamus  to  reinstate 
her  to  her  position  and  to  the  emoluments 
of  her  office  as  a  member  of  the  body  of 
teachers  of  the  public  schools,  entered  into 
an  unlawful  agreement  and  conspiracy 
among  themselves  to  ruin  the  plaintiff,  and 
specifically  to  prevent  her  from  obtaining 
her  proper  redress  as  prayed  for  in  the 
mandamus  proceedings,  and  to  cause  it  to 
be  believed  by  the  public  in  general  that 
she  was  deficient  in  the  necessary  academic 
and  pedagogic  equipment  of  a  competent 
teacher,  and  thereby  prevent  her  from  secur- 
ing employment  as  such;  that  in  pursuance 
of  the  conspiracy  the  defendants  maliciously 
composed  and  published,  and  filed  in  the 
clerk's  office  of  the  supreme  court  of  the 
District,  a  paper  purporting  to  be  their  an- 
swer and  the  answer  of  other  members  of 
the  board  of  education,  which  contained 
certain  false  and  scandalous  libel  concern- 
ing the  plaintiff  in  her  profession  as  a  school 
teacher  (the  aUeged  libelous  matter  being 
set  forth  and  being  of  the  same  tenor  and 
purport  as  that  alleged  in  the  first  count), 
the  defendants  knowing  at  the  time  that  the 
facts  ^alleged  in  the  libel  were  false: [174 
all  of  which  was  done  in  pursuance  of  the  al- 
leged unlawful  agreement  and  conspiracy; 
that  thereby  the  plaintiff  was  prevented 
from  securing  a  fair  and  impartial  hearing 
in  the  mandamus  proceedings,  was  prevented 
from  being  reinstated  to  her  office  as  a  mem- 
ber of  the  body  of  teachers  of  the  public 
schools  and  receiving  the  emoluments  there- 
of, and  has  been  greatly  injured  in  her  good 
name  and  character,  etc 

To  the  first  count  defendants  interposed 
a  demurrer,  upon  the  ground  that  the  al- 
leged libelous  matter  was  privileged.  The 
demurrer  was  sustained. 

To  the  second  count  defendants  filed  two 
pleas.  Of  these,  the  first  sets  up  the  pro- 
ceedings and  judgment  in  the  supreme  court 
in  the  case  of  The  United  States  of  America 
ez  rel.  Mary  E.  NaUe,  Relator,  v.  George  W. 
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Baird  and  others,  ReipondenU,t  on  plain- 
tiff's petition  for  a  writ  of  mandamus  to 
restore  her  to  the  rolls  as  a  teacher  (heing 
the  same  proceeding  in  which  the  alleged 
libelous  matter  was  filed  as  the  answer  of 
the  board  of  education),  and  avers  that 
afterwards,  by  the  consideration  and  judg- 
ment of  the  court,  and  upon  an  issue  neces- 
sarily involved  in  the  cause  and  litigated 
therein  between  the  parties,  and  identical 
with  the  causes  of  action  herein  given,  it 
was  ordered  that  the  writ  of  mandamus  be 
and  it  was  thereupon  denied,  as  by  the 
record  appears,  a  copy  of  which  is  attached 
to  the  plea  and  made  a  part  of  it. 

The  second  plea  to  the  second  count  sets 
up  the  former  adjudication  in  a  different 
form,  averring  the  facts  more  elaborately, 
and  including  a  special  reference  to  the  al- 
leged libelous  matter  under  circumstances 
such  as  to  lay  the  foundation  for  a  claim 
that  it  was  privileged.    This  plea  avers  that 
at  the  time  alleged  in  the  second  count  of 
the  declaration,  and  for  a  long  time  before, 
the  defendants  constituted  the  board  of  edu- 
A75]cation  of  the  District,  in  *  which  was 
v«»8ted  the  control  of  the  public  schools  under 
the  laws  of  the  United  States;  that  plaintiff 
was  and  for  a  long  time  had  been  a  teacher 
in  the  public  schools;  thai  the  defendants 
as  the  board  of  education,  acting  in  accord- 
ance with  the  laws  and  by  virtue  of  the  au- 
thority vested  in  them  as  such  board,  dis- 
missed her  from  the  position  of  teacher; 
that  afterwards  she  impleaded  the  defend- 
ants in  the  supreme  court  of  the  District, 
upon  a  petition  for  a  writ  of  mandamus  for 
her  restoration  to  the  rolls  as  a  teacher  in 
the  public  schools;  that  thereafter  the  de- 
fendants, as  respondents  in  the  action  of 
mandamus,  filed  an  answer  in  the  supreme 
court  in  that  suit,   and   in  thai   answer, 
"and  upon  a  matter  material,  relevant,  per- 
tinent,   and    necessarily    involved    in    said 
cause  and  litigated  therein  between  the  said 
parties,  set  up  the  identical  matters  and 
writings  complained  of  in  the  present  suit, 
and  thereupon  set  up  in  said  answer  and  as 
a  response  to  the  allegations  of  said  peti- 
tion the  following  writing  upon  which  this 
present  suit  is  based,  to  wit"  (here  repeat- 
ing the  alleged  libel);   that  such  proceed- 
ings were  thereafter  had  in  the  action  of 
mandamus  that  by  the  consideration  and 
judgment  of  the  eourt,  and  upon  an  issue 
necessarily  involved  in  the  cause  litigated 
therein  between  the  parties,  it  was  ordered 
that  the  writ  of  mandamus  be  and  it  was 
denied  and  the  petition  dismissed,  as  by  the 
record  appears,  a  copy  of  which  is  attached 

fSee  United  States  ez  rel.  Nalle  v.  Hoover, 
31  App.  D.  a  SIL 
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to  and  made  a  part  of  the  plea,  which  jodf- 
ment  still  remains  in  full  force,  etc.,  eoBr 
eluding  with  a  verification. 

To  both  pleas,  the  plaintiff  demurred. 
Her  demurrers  were  overruled,  and  as  aha 
elected  to  stand  upon  them,  judgment  final 
was  entered  against  her. 

The  court  of  appeala  of  tha  Distriei 
affirmed  the  judgment  (36  Aj^.  D.  G.  86)9 
and  the  present  writ  of  error  was  sued  ouL 

The  questions  argued  are:  Whether  the 
first  count  of  the  declaration  was  properly 
sustained  against  the  demurrer  *inter-[17t 
posed  to  it  on  the  ground  that  the  alleged 
libelous  matter  was  privileged;  and  whether 
res  judicata  or  privilege  was  well  pleaded 
to  the  second  count. 

The  court  of  appeals  declined  to  go  into 
the  question  of  privilege,  ignoring  the  flrsl 
coiint  because  no  exception  was  taken  by 
the  plaintiff  to  the  ruling  of  the  eourt  siia* 
taining  the  demurrer  thereto;  and  ignoring 
the  question  of  privileged  communication 
raised  by  the  second  plea  to  the  aeoond 
count  because  the  judgment  against  the 
plaintiff  on  that  count  eoold  be  sustained 
on  the  plea  of  former  adjudication. 

Respecting  the  necessity  for  an  exceptioa 
to  the  court's  ruling  in  sustaining  the  da* 
murrer  to  the  first  count,  counsel  for  de- 
fendants in  error  have  not  attempted  to 
uphold  the  position  taken  by  the  eourt  id 
appeals.  The  eourt  cited  no  statute,  nl€f 
or  other  authority  for  its  position,  and  m 
have  been  unable  to  find  any. 

The  practice  of  bills  of  exceptions  is  itat- 
utory.    By  the  ancient  conunon  law,  a  writ 
of  error  lay  only  for  an  error  in  law  ap- 
parent upon  the  judgment  roll, — what  ii 
now  called  the  ''strict  record," —  or  for  an 
error  in  fact,  such  as  the  death  of  a  party 
before  judgment.    See  Green  v.  Watkins,  6 
Wheat  260,  262,  6  L.  ed.  266,  267.    For  an 
erroneous  decision  that  did  not  ^>pear  upon 
the  record  there  was  no  redress  by  writ  of 
error.    To  relieve  this,  the  statute  of  West- 
minster 2,  13   Edw.  I,  chap.  81    (1  Eng. 
Stat,  at  L.  09;  Bacon,  Abr.,  title  ''BUI  of 
Exceptions"),  was  enacted  more  than  six 
hundred  years  ago,  providing  that  one  who 
alleged  an  exception  should  write  it  out  and 
require  the  justices  to  put  their  seals  to  it, 
and  that  if  upon  review  "the  exception  be 
not  found  in  the  roll,  and  the  plaintiff  sh«w 
the  written  exception,  with  the  seal  of  the 
justices  thereto  put,  the  justiee  shall  be 
commanded  to  aj^pear,  ete.,  and  if  he  cannot 
deny  his  seal  they  shall  proceed   to  the 
judgment  aooording  to  the  exeeption,"  sic 
Under  this  act,  and  state  statutes  modeled 
after  it,  it  has  always  been  held  ""thatClTT 
error  appearing  upon  the  faee  af  the  reoovd. 
may  b«  as^cnad  %n  |pNPSB&.  l«t  \«««cis^  ^- 
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Ikoofli  as  «zMptioii  be  takan.  SUoom  t.  the  Code,  or  in  the  rules  of  practice  e*t«b- 
VomtTj  (ISIO),  9  Cruieh,  221,  225,  3  L.  ad.  liibed  under  it,  to  require  an  exceptioo  in 
BOS,  806;  Hackar  t.  Thomu  (1822)  7  order  tbat  an  error  apparent  upon  the 
WhMt.  S30,  632,  6  L.  ad.  S15,  fil6;  Wood-  record  xamj  be  reviewed.  Sec*.  71  and  73 
W»iA  T.  Brown  ( 1839)  13  Pet  1,  S,  10  L.  ed.  pertain  to  the  talcing  of  exceptiona  to  mi- 
ll, 33;  Bennett  v.  Bntt«rworth  (1860)  11  inga  made  during  trial  in  the  supreme  court. 
Bow.  069,  676,  13  L.  ed.  SfiB,  882;  Suydara  There  teema  to  be  no  section  that  in  ternu 
*.  Williamaon  (1867)  20  How.  427,  433,  16  lecogniEcs  a  right  to  take  exceptions  on 
It,  ad.  078,  080;  New  Orleans  Ini.  Asao.  v.  rulings  other  than  such  as  are  made  in  the 
Plaggia  (1872)  16  WalL  378,  386,  21  L.  ed.  course  of  the  trial,  unlesa  thU  right  follow* 
•68,  lAB;  Baltimore  ft  P.  R.  Co.  r.  Sixth  from  the  adoption  of  the  statute  of  West- 
Prea^.  Church  (1876)  91  U.  S.  127,  130,  minater  as  being  among  the  "British  stat- 
Bl  L.  ed.  260,  261.  And,  on  the  other  hand,  utes  in  force  in  Maryland,"  etc. 
tiw  tiuwtloB  of  an  exception  is  not  con-  See.  65  of  the  Code  authoriiea  the  su- 
Bjied  to  rulings  made  upon  the  trial  of  the  preme  court  of  tha  District  to  establish 
mUob.  As  pointed  out  bj  Lord  (3oke  (2  rules  of  practice  for  the  trial  terms,  not 
Inst.  4£T)  :  "This  [i.  e.,  an  exception  taken  inconsistent  with  the  laws  of  the  United 
nndar  the  statute  of  Westminster  2]  ex-  States.  Sec.  226  authorises  the  court  of 
landath  not  Mily  to  all  pleas  dilatory  and  appeals  to  "make  sUeh  rules  and  regula- 
psremptorj,  ete,  and  (as  hath  been  said)  tions  as  may  be  necessary  and  proper  for 
to  prayers  to  be  receiTod,  oyer  of  any  the  transaction  of  its  buiiness  and  the  tak- 
record  or  deed,  and  the  like;  but  also  to  all  Ing  of  appeals  to  said  courti"  with  the 
ohallengea  of  any  jurors,  and  any  material  "power  to  prescribe  what  part  or  parts  of 
•ridenoe  given  to  any  jury,  which  by  the  the  proceedings  in  the  court  below  shall 
«onrt  la  OTerraled."  And  see  Defiance  Fruit  constitute  the  record  on  appeal,  except  aa 
Oo.  T.  Fox,  76  N.  J.  L.  4B2,  469,  70  AtL  460.  herein  otherwise  prorided,  and  the  forms  of 
Exeept  aa  modified  by  statute,  the  prac-  bills  of  exceptions,  and  to  require  that  the 
Uoa  of  tha  courts  «f  the  District  of  Colum<  original  papers  be  sent  to  it  instead  of 
bin  ia  modeled  upon  that  which  obtained  in  copies  thereof,  and  generally  to  regulate  all 
Ifae  eonrts  of  Maryland  at  the  time  of  the  matters  relating  to  appeals,  whether  in  the 
OMsion.  Aot  «f  February  27,  1801,  |  1  (2  court  below  or  in  said  court  of  appeals." 
Stat,  at  L.  103,  ehap.  IS).  By  act  of  We  are  referred  to  nothing,  and  have 
Uaroh  2,  1889  (26  Stat,  at  L.  S72,  chap,  found  nothing  in  the  rules  of  either  of  the 
89E),  Congreas  provided  tor  the  making  courts  to  require  an  exception  *to  be[119 
and  publication  of  a  compilation  of  the  taken  in  order  to  preserve  the  rights  of  a 
laws  then  in  force  in  the  District,  to  be  plaintiff  sgainst  whose  declaration,  or  a 
made  by  eommissioners  appointed  by  the  count  thereof,  a  demurrer  has  been  lut- 
•uprame  eourt  of  the  district  The  result  tained.  Rules  47  and  48  of  the  supreme 
was  tha  Abert  ft  Lovejoy  Compilation,  and  court  relate  to  bills  of  exceptions.  And  rule* 
In  It  (p.  442,  I  S]  the  statute  of  Westmin-  4  and  6  of  the  court  of  appeals  relate  to 
stcr  2  (13  Edw.  I.  chap.  31,  i  1)  is  included,  the  form  of  the  bills.  There  is  nothing  in 
Under  the  settled  practice  in  Maryland  (aa  these  that  touches  upon  the  present  point, 
elsewhere)  under  that  statute,  a  bill  of  ex-  Bee.  1533  of  the  District  Code  provides 
osptions  is  unnecessary  and  insppropriste  that  in  all  cases  where  a  demurrer  to  a 
for  bringing  under  review  a  ruling  of  the  declaration  or  other  pleading  shall  be  over. 
eourt  upon  a  demurrer  to  the  pleadings,  ™,^_  the  party  demurring  shall  have  tba 
since    the   pl»d.ngs    form    a  part   of    the  Hght  to  plead  over,  without  waiting  his  de- 

"*"^  ^i  '^^  "'•?  ""^'l:  ,  ***  ■*''*   ■*"?  ■"""'=f-     This    is    obviously    designed    to 

Upon  which  the  question  oi  law  is  raised.  ...     .,      .                ,     ...      . 

BUke  T.  Pltoher   (1877)   48  Md.  453.  482;  f"*"'?  '^«   former  rule  that  where,  after 

17  8] 'Wilson  Y.Merrym.n    (1877)    48  Md.  demurrer    overruled,    leave    wm    «i»«.    to 

828,  838;    Lee  *.  Eutledge    (1876)    61    Md.  P'"""-  "^  '*"=  demurring  party  pleaded  to 

811,  318;   DavU  v.  Carroll    (1888)    71    Md.  **"  Pl"<'">B  demurred  to,  he  waived  the  de- 

SS8,  18  AtL  096,  murrer,  and   took   it  out  of  the   record,  s« 

By  tha  "Aot  to  EstablUh  a  Code  of  Law  "■■*  ■*  -^'^  "<>'  »ppcsr  in  the  judgment  roll, 

for    the    DUtriot    of    Columbia,"    approved  ^'""'e  *■  Martin,  8  Wall.  354,  367,  19  L  ed. 

JUnk  8,  1901    (31  SUt  at  L.  1189,  chap.  *'*•  *^'-  Stanton  v.  Ehnbrey,  93  U.  S.  648, 

864),   Ooncraas    enacted    that   the    common  553,  23  L.  ed.  983,  984;  DeUware,  L.  ft  W. 

Uw,  ud  aD   British   sUtutes    in    force    in  ^   Co.  v.  Salmon,  39  N.  J.  L.  299,  301,  23 

Maryiaad   on    the    27th    dsy    of    February,  *"■  Rep.  214,     The  section  haa  no  bearing 

1601,  sbanld  remain  in  force,  except  so  tar  upon   the  case  where   a   demurrer  is   *w- 

as    liMMMiBtent  with    or    replaced    by  some  tained. 
pnrUim  tl  te  Coda.    Wa  find  notJiiny  in '      We  must  therefore  oenaider  tha  merit*  •( 
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the    question    raised    bj    defendants'    de-  doubted  that  the  matter  li  libelous  unless 

murrer  to  the  first  count.  protected  by  the  privilege,  it  follows  that 

Counsel  for  plaintiff  in  error  rest  upon  the  court  erred  in  sustaining  the  demurrer, 
the  authority  of  the  decision  of  this  court  The  questions  raised  by  the  other  de- 
in  White  v.  Nicholls,  3  How.  266,  291,  11  murrers  need  not  long  detain  us.  Hie  estah- 
L.  ed.  591,  602,  where,  after  a  full  review  of  lished  rule  is  that  if  the  parties  *in[181 
the  English  and  American  authorities,  the  the  former  action  be  the  same  as  in  the  pres- 
court  declared  that,  in  the  ordinary  case,  ent,  then  every  matter  and  question  of  fact 
malice  is  to  be  implied  from  the  mere  pub-  and  of  law  that  was  necessarily  involved  in 
lication  of  a  libel,  and  justification,  excuse,  the  consideration  and  determination  of 
or  extenuation,  if  any,  must  proceed  from  the  former  issue  shall  be  conclusive  upmi 
the  defendant;  that  with  respect  to  priv-  the  present  Southern  P.  R.  Co.  v.  United 
ileged  communications  the  recognized  obli-  States,  168  U.  S.  1,  48,  42  L.  ed.  366,  376, 
gation  or  motive  that  may  fairly  be  pre-  ig  Sup.  Ct.  Rep.  18,  and  cases  cited, 
sumed  to  have  led  to  the  publication,  and  jhe  matter  alleged  to  be  libelous  was  the 
so  to. relieve  it  from  the  implication  of  statement  made  by  respondents  in  their 
malice,  so  far  changes  the  rule  of  evidence  answer  to  the  mandamus  proceeding,  thai 
as  to  require  the  plaintiff  to  bring  home  to  ^hey  had  found  on  examination  that  the 
the  defendant  the  existence  of  malice  as  the  plaintiff  was  "not  sufficiently  qualified  in 
true-motive  of  his  conduct;  that  such  malice  ^u  respects  to  be  competent  to  continue 
may  be  proved  although  alleged  to  have  to  teach,  but  was  deficient  in  the  neees- 
180]»existed  in  the  proceedings  before  a  g^ry  academic  and  pedagogic  equipment 
court,  and  although  such  court  may  have  ^f  ^  competent  teacher,"  so  that  the  re- 
been  the  proper  authority  for  redressing  the  gpondente  were  unable  lawfully  to  continue 
grievance  presented  to  it;  that  proof  of  ex-  employing  her. 

press  malice  in  a  pleading  filed  in  any  such  Counsel  for  plaintiff  in  error  point  out 
proceeding  will  render  the  pleading  libelous  ^hat  while,  upon  the  decision  of  a  de- 
and  actionable;  and  that  "m  every  case  of  a  murrer  in  the  mandamus  case,  the  supreme 
proceeding  like  those  just  enumerated,  false-  ^^^^  ^^^  ^^  Justice  Anderson)  held  that 
hood  and  the  absence  of  probable  cause  ^^18  was  a  good  justification,  it  was  after- 
amount  to  proof  of  malice."  ^ards  traversed  in  fact,  and  it  is  contended 

The  defendants,  having  demurred  to  the  ^^iaI  the  issue  thereon  was  determined 
oount  in  question,  necessarily  admit  the  without  passing  upon  the  precise  ques- 
truth  of  the  facts  stated  in  it,  so  far  as  ^ion  of  plaintiff's  "academic  and  pedagoglo 
they  are  well  pleaded.  Among  the  facts  so  equipment."  As  evidence  of  this,  the  pro- 
pleaded  are  malice,  falsehood,  and  the  want  ceedings  in  the  mandamus  case  are  ro- 
of probable  cause;  and  the  averment  of  ^^y,^  ^  I^  appears  that  in  giving  the 
these  facU  is  not  negatived  or  qualified  by  ^^^^^^  f^^  entering  final  judgment  in  favor 
anything  else  that  appears  in  the  count,  ^f  ^^^  ^^^^  ^j  education.  Justice  Ander- 
The  count  does  not  even  show  that  the  al-  g^^  g^id:  "It  was  not  necessary  that  the 
leged  libelous  matter  was  pertinent  or  ma-  bo^rd  should  find  that  she  was  lacking  in 
terial  to  the  issue,  for  it  does  not  show  the  ^hc  academic  and  pedagogic  equipment  of 
nature  of  the  proceeding,  nor  what  was  the  ^  competent  teacher,  if  they  found  gen- 
issue,  nor  that  the  plaintiff  was  a  party  to  ^j^ally  that  she  was  not  qualified  to  teadi 
*^  in  the  public  schools."    The  argument  now 

It  is  unnecessary  to  say  that  the  issue  geems  to  be  that  the  "necessary  academic 

joined  upon  the  demurrer  to  the  first  count  ^nj  pedagogic  equipment"   is  not  synony- 

is  legally  distinct   and   separate   from  the  mous  with  the  "sufficient  qualifications"  of 

issue  joined  upon  the  demurrers  to  the  pleas  ^  teacher.    This,  we  think,  is  a  distinction 

to  the  other  count.     Nothing  in  the  second  without  a  difference,  and  the  court  of  ap- 

count  or  in  the  subsequent  pleadings  can  be  pgalg  correctly  held  that  both  pleas  to  the 

imported    into    the   first   count.     And   so,  second  count  were  good  as  setting  up  a 

while  we  may  surmise  that  the  legal  pro-  former  adjudication  of  the  identical  matters 

oeeding  referred  to  in  the  first  count  U  the  included  in  the  second  count  of  the  declara- 

same  as  that  elsewhere  referred  to  in  the  ^^qj^ 

pleadings,  we  cannot  base  upon  this  surmise  •Upon    the    question    of    priTil^e[181 

a  judgment  upon  the  demurrer.    So  far  as  raised  by  the  second  plea,  the  court  of  ap- 

appears  from  the  count  itself,  the  plaintiff  peals  thought  it  unnecessary  to  past.  Strict- 

may  have  been  a  stranger  to  the  proceeding  ly,  this  is  true,  for  if  the  alleged  oause  of 

in  which  the  alleged  libeloiu  answer  was  action  is  concluded  by  a  former  adjudiea- 

filed.     Moreover,  there  is  nothing  to  rebut  tion,   it  is   immaterial   whether  the  cause 

the  averment  of  falsehood  and  the  absence  of  action  is  in  itself  well  founded. 

of  ;srobable  cause.    And  since  it  cannot  be  However  it  is  not  out  of  place  is  im^  ^3bft2w 

»•  h.  ed.  ^^'^^ 
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it  cannot  be  doubted  that  the  second  count 
of  the  declaration,  taken  in  connection  witb 
the  second  plea  thereto,  shows  a  situation 
that  clearly  renders  the  subject-matter  of 
the  alleged  libelous  answer  to  have  been 
privileged. 

Theae  pleadings  show  that  upon  the  plain- 
tifTs  own  application  for  a  mandamus  the 
defendants,  being  the  board  of  education, 
were  required  to  show  why  they  had  dis- 
missed her.  They  showed  it  by  averring 
that  upon  examination  they  had  ascertained 
her  to  be  lacking  in  the  qualifications  of 
a  teacher,  and  had  dismissed  her  accord- 
ingly. 

The  inaistenoe  is  that  even  such  a  defense, 
if  made  with  malice  and  without  probable 
eause,  may  be  the  subject  of  an  action  of 
libel.  The  rule  laid  down  in  White  v. 
NiehoUs,  3  How.  266,  290,  11  L.  ed.  691, 
602,  is  to  the  effect  that  it  is  not  to  be 
deemed  malicious  unless  foiind  to  be  false, 
aa  well  as  without  probable  cause;  and 
upon  the  face  of  the  record  this  averment 
respecting  the  plaintiff's  dismissal  cannot 
be  deemed  to  be  false,  or  to  have  been  made 
without  probable  cause,  for  it  is  shown  to 
have  been  sustained  as  true  by  the  judgment 
of  the  court  It  will  thus  be  seen  that  the 
admitted  fact  of  the  former  adjudication 
carries  with  it  an  admission  of  the  facts 
necesBsary  to  show  the  privilege  likewise. 

It  is  further  insisted  that  the  second  count 
of  the  declaration  is  not,  properly  speak- 
ing, a  coiint  in  libel,  but  is  a  count  in 
trespass  on  the  case  for  a  conspiracy.  But 
the  well-settled  rule  is  that  no  civil  action 
lies  for  a  conspiracy  unless  there  be  an 
overt  act  that  results  in  damage  to  the 
plaintiff.  To  this  effect  are  the  very  au- 
188]thorities  *upon  which  plaintiff  in  er- 
ror relies.  Mott  v.  Danforth,  6  Watts,  304, 
81  Am.  Dec.  468;  Wildee  v.  McKee,  111  Pa. 
837,  66  Am.  Bep.  271,  2  Atl.  108;  Van  Horn 
T.  Van  Horn,  66  N.  J.  L.  318,  28  Atl.  669 ; 
Verplanck  v.  Van  Buren,  76  N.  Y,  247,  269. 
To  which  may  be  added  Brennan  v.  United 
Hatters,  73  N.  J.  L.  729,  742,  9  L.B,A.(N.S.) 
264,  118  Am.  St.  Bep.  727,  65  Atl.  165,  9 
Ann.  Cas.  698,  and  cases  therein  cited. 

Now  in  the  second  count  of  the  declara- 
tion no  overt  act  is  charged  except  the  filing 
of  the  alleged  libelous  matter  as  a  part  of 
the  defendants'  answer  in  the  mandamus 
action.  The  only  damage  alleged  to  have 
been  suffered  is  that  which  proceeded  from 
the  publication  of  this  libel.  And  since,  as 
the  record  shows,  the  alleged  libel  was  an 
essential  part  of  a  pleading  filed  in  a 
fonner  proceeding  between  the  parties  here- 
in, whidi  by  the  judgment  was  determined 
to  be  true,  and  since,  therefore,  the  alleged 
libel  WM  privil^ed,  and  thus  not  actionable, 
$444 


it  follows  plainly  enough  that  a  conspiracy 
to  publish  it  is  not  actionable. 

It  results  that,  so  far  as  the  judgment 
of  the  court  of  appeals  affirmed  the  judg- 
ment of  the  supreme  court  in  overruling  tha 
plaintiff's  demurrers  to  the  first  and  second 
pleas  filed  by  the  defendants  to  the  second 
count  of  the  declaration,  the  judgment 
should  be  affirmed.  But  so  far  as  the  judg- 
ment sustained  the  defendants'  demurrer  to 
the  first  count  of  the  declaration  it  should 
be  reversed,  and  the  cause  remanded  for 
further  proceedings  in  accordance  with  thia 
opinion.  Under  the  circumstances,  however, 
the  defendants  should  have  leave  to  plead  to 
the  first  count,  by  traverse  or  otherwise. 
D.  C.  Code,  §  1533 ;  United  States  v.  Boyd, 
15  Pet.  187,  209,  10  L.  ed.  706,  714. 

Judgment  reversed  and  cause  remanded 
for  further  proceedings  accordingly. 
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PANY,  Plff.  in  Err., 

v. 

INTEBNATIONAL  COAL  MINING  COM- 

PANY. 

(See  S.  C.  Beporter's  ed.  184-247.) 

Carriers  —  remedy  for  rebating  —  ne- 
cessity of  action  by  Interstate  Com- 
merce Commission. 

1.  Previous  action  by  the  Interstate  Com- 
merce Commission  is  not  a  condition  prece- 
dent to  the  maintenance  of  an  action  under 
the    interstate   commerce   act   of    Februarv 

4,  1887    (24  Stat,  at  L.  382,  chap.  104,  U. 

5.  Comp.  Stat.  1901,  p.  3159),  §  8,  to  re- 
cover from  a  carrier  toe  damage  sustained 
by  a  shipper  who  has  been  charged  and  who 
has  paid  the  lawful  published  freight  rates 
on  interstate  shipments  of  "free"  coal, 
while  lower  rates  resulting  from  rebates 
have  been  allowed  to  other  shippers  of  ''con- 
tract" coal  during  the  same  period,  and 
between  the  same  termini,  the  published 
tariffs  making  no  distinction  between  "con- 
tract" and  "free"  coal,  but  naming  one  rate 
for  all  alike. 

[For  other  cases,  see  Carriers,  III.  c.  In  Dlsett 
Sup.  Ct  1908.] 

Statutes  —  constraction  —  legislative 
debates. 

2.  A  statement  made  during  debate  by  a 
member  of  the  Senate  conference  committee, 
explanatoi^  of  the  changes  made  in  the 
bill  in  conference,  cannot  be  resorted  to  for 
the  purpose  of  construing  a  statute  con- 
trary to  its  plain  terms,  or  to  make  iden- 
tical that  which  is  radically  different. 

[For  other  cases,  see  Statutes,  II.  a.  In  Dlccst 
Sup.  Ct  1908.) 

•  ■ 

Note. — On  journals  of  legislature  as  aid 

to  construction  of  statute — see  note  to  Blake 

T.  National  City  Bank,  23  Lw  ed.  U.  a  119. 
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1S12.  PENNSTLTAITU  R.  00.  T.INTERNATIONAL  COAL  ION.  00.    18S,  IM 

Damages  —  rebatlnc  by  carrier  —  ae-    tional  rebates  on  shipments  prior  to  ISM 
tual  pecuniary  loss.  were  elitninsted  by  the  eourt. 

3.  The  liability  of  a  carrier  to  a  ihipper        The   question   then   left   in   the   ease   in- 

7\°  ^^t^^^^f"^,^"^}"  P'"'  *,  "  i'T'  ^"l^d  Plaintirs  right  to  recover  on  ac 
lul    publLshea    IreiRht    rates   on    interstate  .',       ■..!.«        >.  ■<        • 

Bbipmenta,  while  lower  rate,  ™,ulting  (rom  ""■"■»*    "*    'f^'t**    h'^Inf    »»«»    '"owrf 

relates   have   been   aUowed   other   shipper!  '>^^«'   companies   after    April    1,    1899,   od 

over  the  Bame  road,  during  the  same  period,  "*>»*     "■•     called     "contract    eoal."     The 

and  between  the  same  termini,  is  not  meaa-  plaintiff  had  no  contracts  which  overlapped 

urod  by  the  amount  of  the  discrimination  April  1,  1699,  and  claimed  to  have  learned 

in  the  rates,  hut  is  limited  to  the  pecuniary  ^fter  January,  1904,  of  the  allowance!  being 

loss  suffered  and  proved  by  the  act  of  Feb-  ^^^^      ^  thereupon  brought  thU  suit  for 

!;r,?J'HninJ\lv'j;t''n.IihTw"h     .k"  *>■«   «»»te  Or  difference  between  the  low 

carrier   doing   any    act    prohibited    by    tho  .       n        j     v-               .         .      .         i       i 
statute  shall  be  liable  "to  the  person    ..."**  "Uowed  shippers  of  contract  coal  and 

injured  thereby  for  the  full  amount  of  dam-  ^'^'^  lawful  rate  paid  by  plaintiff  on  41,000 

ages  sustained  in  consequence  of  such  viola-  tons. 

tion,     .     .     .     together    with    a    reasonable  There  was  a  second  count  in  the  complaint, 

-    .    .    attorney's  fee."  all<«ing   "that  the   plaintiff  charsedClSt 

|I>nnia«s  througn  carrier  s  defaalt.  see  Dam-     i • ■   l.   • h..   t _r.i: _« 

ages,  111.  a.  In  Digest  8np.  Ct  IMS.)  eicessiye  freight  for  the  transportation  of 

plaintiff's    coal,    in   that    it   charged    sum* 

[No.   14.]  varying  from  IG  cents  per  ton  to  40  cents 

per   ton   in   eicess   of  a  reasonable   oharge, 

Irgned  F.tru.rj  21  .id  88,  U12.    Ort.rd    '"■'  "i'' .*"'!;?"'  "'?'''."'  " .fj.  "" 

for  r..rgum.»t  April  1.  1912.    B«,bu«1    ""   "'   "?.2«"«.   »'«■  ."•""I   "»'«• 

Novmbtr  1,  1J12.    D«il«l  J«™  9,  1911.    "°"  '.'"  '.'—  ?'  "j  ""■  ""PW""'* 

and  thii  luit  ii  brought  to  ncoTer  tb«  Mid 

I  N   ERROR  t.  lb.  U.iM   SUt-  Ci„uil  ■"?bVjl."l.?''pr..rf  th.  .u„b«  .1  Um 

I    Court  ol  AppaU  lor  lb«  n»rd  C.,c«,t  ,„  „d,  .bipm.ot  m.d.  b,  il  betwm  April. 

mo.t  ol  th.  Cmu.t  Court  lo,  Ih.  KuMn  ,„„  ,„„  ,,J,  ,|,,,^;     „  „,„    ^^  ,|^ 

D,.lri.t  of  P..».,l,.n,.  m  l.,o,  ol  J  .tap.  ,„„„„,,    tf,ip„,„t.    hod    b„o    m.d.   b, 

per  ,n  .^..1,00  to  r«».«r  draogB  IroB  .  „,j„  ^    ..„p.oi»  oo  tb.  mo.   d.t^ 

raiTner  bM«UBe  ol  rebate  anow.d  to  other  ,            ...l                 ..        ..i..       u 

.  .                 _            .         .               .  ,    ,  from  and  to  the  .ame  pointa,  and  that  mob 

.h.pper.      R.,.„.d   and    remanded    lo,    a  „„,„,„    „„    ,j.,,    £,„„„•„,   ,^.    ^ 

""L™..  eaa.  b.lo.,  97  C.  0.  A.  383,  173  "-"  '"^  .'""T  °'  '■  "■  "'  ,»■  "  " 

_   ,    -  '  '  cents   per   ton,   depending   upon   the  differ- 

ence between  the  rate*  when  shipment  was 

Statement  by  Mr.  Jnatice  I^mar:  '"^^^  "'*  *^™  '"  '°"*,™  *?«  ^^  "'  *^ 

The  International  Coal  Mining  Company  ™"<"»"  contracts  of  sale.  It  did  not  ap- 
shipped  in  intersUte  commerce  1B0.65B  tons  P«''  •«»"  "»"?  ^"^  ^^^  *«*"  shipped  by 
of  coal  over  the  Pennsylvania  Railroad  be-  «»7  <»'  '•'«••  eompanies.  nor  on  bow  manr 
tween  April  1,  1894,  and  April  1,  1901.  In  '<"'•  they  had  been  paid  B  centa  per  ton,  or 
1004  it  sued  the  carrier  for  ?37,268,  being  ™  *"»"  """'y  35  cenU  per  ton,  or  the  Inter- 
the  difference  between  the  rates  paid  by  the  mediate  flgures.  There  was  evldenos  that 
plaintiff  and  lower  rates  resulting  from  re-  ">e  Berwind  White  Company  recived  no  re- 
bates allowed  other  eoal  dealers  making  like  bates  on  90  per  cent  of  ita  shipments,  bring 
shipments  over  the  same  road,  from  the  '""m  «>•'>  but  that  it  did  redve  rebatea  om 
same  point,  to  the  same  destination.  the  remaining  10  per  cent,  which  was  oM- 

Prior  to  18B0  the  carrier  coUected  Its  *>■■<*  «*>■ 
open  or  published  rates  from  all  persons  I">  "ddition  to  evidence  as  to  the  paymral 
shipping  coal  from  the  Qearfleld  district  in  °t  wch  "bates,  there  was  testimony  that 
Pennsylvania.  It,  however,  made  a  practice  ">«  railroad  company  had  also  mads  lateral 
of  paying  rebates,  and  the  pUintifl  admits  "^  terminal  allowances  to  some  shippers 
on  the  face  of  ita  complaint  that  it  received  without  at  the  same  time  making  Uteral  or 
rebates  of  from  10  to  26  cents  per  ton.  It  terminal  allowancea  to  the  plaintiff.  It  waa 
alleges,  however,  that  other  consignors  re-  claimed  that  these  allowances  were  unjiut 
ceived  from  16  to  46  cenU  per  ton,  and  the  discriminations  and  amounted  to  the  pay- 
claim  made  is  "for  th*  further  rebate  due  m™*  of  rebates,  inasmuch  as  there  was  no 
by  the  defendant  to  the  plaintiff  in  excess  »uch  dissimilarity  in  condition  between 
of  the  rebate*  heretofore  paid  by  the  de-  shipments  by  such  companies  and  those 
fendant  to  the  plaintiff  on  account  of  said  made  by  the  plainUff  aa  would  justify  the 
shipments."  payment  to  them  without  ""Hfg  a  similar 

During  tb*  trial  thwe  elaims  for  addi-  payment  to  tbe  plaintiff. 
ftT  Ih  ad.  '»-^*-'* 
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The  defenduit  admitted  the  difference  in 
1 8  7] treatment)  hut  ^claimed  that  it  was  jua- 
tifled  hy  the  difference  in  condition.  The  rail- 
road did  not  allow  the  plaintiff  for  services  in 
hauling  loaded  and  empty  cars  between  the 
railroad  and  its  nearby  mine,  bat  claimed 
that  it  paid  the  Altoona  Company  18  cents 
per  ton  for  services  in  hauling  loaded  and 
empty  cars  between  the  mine  and  the  rail- 
road station.  The  carrier  offered  evidence 
to  show  that  the  Altoona  mine  was  4  or  5 
miles  from  the  main  line,  which  was  reached 
by  a  spur  track  or  road  having  very  heavy 
grades,  sharp  curves,  and  three  switchbacks 
over  which  it  was  impracticable  for  the 
Pennsylvania  engines  to  be  safely  operated. 
There  was  evidence  that  the  amount  paid 
the  Altoona  Ck>mpany  for  such  hauling  of 
oars  was  reasonable. 

It  was  admitted  also  that  the  carrier  paid 
the  Berwind  White  Company,  another  ship- 
per from  the  Clearfield  district,  a  terminal 
charge  for  furnishing  at  the  New  York 
pier  the  labor,  power,  and  machinery  to 
unload  and  dump  the  cars.  There  was  evi- 
dence that  this  was  the  customary  charge 
allowed  for  such  services  in  New  York  har- 
bor. 

There  was  no  distinct  ruling  as  to  these 
allowances,  but  the  court  evidently  treated 
these  payments,  not  as  undue  preferences  or 
rebates,  but  as  compensation  for  transporta 
tion  services  rendered  by  the  shipper  in 
hauling  cars  to  and  from  the  mine  and  for 
service  on  the  pier  in  New  York.  He  re- 
fused to  charge  that  the  jury  could  treat 
these  initial  and  terminal  allowances  as 
rebates  or  as  unjust  discriminations,  or  that 
they  could  be  considered  in  measuring  the 
damages  to  which  plaintiff  might  be 
entitled. 

The  items  prior  to  April  1, 1899,  and  these 
items  for  initial  and  terminal  allowances 
having  been  eliminated,  the  case  was  sub- 
mitted to  the  jury  to  determine  the  amount 
plaintiff  was  entitled  to  recover  in  conse- 
quence of  the  admitted  payment  of  rebates 
on  "contract  coal/'  no  such  payments  being 
made  to  the  plaintiff  on  its  shipments  of 
188]  *"free  coal."  There  was  some  evidence 
as  to  the  commercial  value  of  being  able  to 
ship  contract  coal  at  the  original  freight 
rate,  and  an  estimate  of  the  profits  which 
would  have  been  derived  had  the  same  re- 
bates been  allowed  plaintiff.  What,  if  any, 
verdict  could  have  been  based  on  this  theory, 
was  not  submitted  to  the  jury,  the  court 
charging  that  where  rebat^  had  been  al- 
lowed other  companies,  the  plaintiff  "would 
be  entitled  to  recover  from  the  railroad  the 
difference  of  the  returns." 

On   May   23,    1908,   the   jury    found    fori 
the  plaintiff  a  verdict  of  $12,013.61.     Both  ' 
i44$ 


parties  moved  for  a  new  trial,  and  both 
excepted  to  the  court's  refusal  to  set  aside 
the  verdict.  162  Fed.  096.  The  circuit 
court  of  appeals  affirmed  the  Judgment. 
97  C.  C.  A.  383,  173  F^d.  L  The  In- 
ternational Coal  Company  aecepted  the 
decision.  But  the  Pennsylvania  Railroad 
Company  brought  the  case  here  by 
writ  of  error,  in  which,  among  many  other 
assignments  of  error,  it  complains  of  the 
court's  refusal  to  charge  that  *^  entitle 
the  plaintiff  to  recover,  the  jury  must  be 
satisfied  that  it  sustained  some  loss  or  in- 
jury due  to  the  fact  that  the  defendant 
was  carrying,  at  the  same  time,  at  lower 
rates,  coal  shipped  by  other  shippers." 

Mr.  Francis  I.  Gowen  argued  the  cause, 
and,  with  Mr.  Frederic  D.  McKenney,  filed 
a  brief  for  plaintiff  in  error: 

The  circuit  court  was  not  possessed  of 
the  requisite  jurisdiction  to  consider  and 
determine  the  underlying  and  basic  issue 
in  the  present  case. 

Texas  k  P.  R.  Co.  v.  Abilene  Cotton  Oil 
Co.  204  U.  S.  426,  61  L.  ed.  663,  27  Sup. 
Ct  Rep.  350,  9  Ann.  Cas.  1076;  Baltimore 
&  0.  R.  Co.  V.  United  States,  216  U.  S. 
481,  64  L.  ed.  292,  30  Sup.  Ct  Rep.  164; 
Robinson  v.  Baltimore  &  O.  R.  Co.  222  U. 
S.  606,  66  L.  ed.  288,  32  Sup.  Ct.  Rep.  114. 

It  by  no  means  follows  that  a  condemna- 
tion by  the  Commission  of  the  rate  paid 
by  the  defendant  in  error  would  have  neces- 
sarily resulted  in  an  award  of  reparation  in 
its  favor.  It  would  have  been  for  the 
Commission  to  determine  whether  the  fsets 
warranted  or  required  such  an  order.  In 
its  administration  of  the  interstate  com- 
merce act  the  Conunission  in  many  in- 
stances has  condemned  as  unlawful,  because 
unreasonable  or  discriminatory,  rates 
which  have  been  exacted  from  shippers, 
while  at  the  same  time  denying  reparation 
to  them. 

Anaconda  Copper  Min.  Co.  v.  Chicago  k 
£.  R.  Co.  19  Inters.  Com.  Rep.  692;  Inter- 
national Salt  Co.  V.  Pennsylvania  R.  Oo. 
20  Inters.  Com.  Rep.  639. 

If  the  Interstate  Commerce  Oommission 
has  been  empowered  to  determine  whether 
charges  or  rates  of  a  carrier  are  unduly 
discriminatory  or  unduly  preferential,  s 
like  power  cannot  be  exercised  by  the  courts. 

Interstate  Commerce  Commission  t.  Dela- 
ware, L.  A  W.  R.  Co.  220  U.  S.  235.  85  L. 
ed.  448,  31  Sup.  Ct  Rep.  382. 

Does  the  payment  by  a  carrier  to  one 
shipper  of  an  unlawful  rebate  give  to  an- 
other shipper  a  right  of  action,  under  the 
interstate  commerce  act,  to  reeofver  liks 
rebates  on  his  shipments? 

Parsons  v.  Chicago  &  N.  W.  R.  Osw  187 

ISO  Uv  s. 


1911.         VWrnXBThViXLL  B.  00.  *.  DTTKENATIOHAL  OOAL  ION.  OCk 

U.  S.  U7,  42  L.  ed.  231,  17  Sop.  Ct  Rep.  lateratnto  Tnnap.  1910,  |  ti!S,  1  D;  QriflM 

SS7;    Hoover    t.   PennajlTuiiK   B.   Co.    ISO  r.  Burlington  k  M.  RWer  R.  Co.  2  Inten. 

Pk.  220,  2S  LJLA.  263,  SS    An.   St.   Rep.  Com.  Rep.  104;  Minouri    t   K.   SUppera' 

ta,  27  Atl.  282;   Union  P.  B.  Co.  t.  Good-  Amo.  t.  Uiwouri,  K.  &  T.  R.  Co.  12  Int«n. 

ridCe,  KB  U.  8.  680,  37  L.  ed.  800,  13  Sap.  Com.  Rep.  483;  Taylor   t.   Metropolitu   R. 

Ct  Rep.    070;    AnMond*   Cof^Mr  Hin.    Co.  Co.  [1006]  2  K.  B.  5S,  7S  U  J.  K.  B.  N.  B. 

r.   Chicago  &   B.   R.  Co.  IB   Inters.   Com,  733,  BS  L.  T.  N.  8.  14B,  2  Times  L.  B.  470. 

Rep.  602;   Intemition*!   B.lt  Co.  t.  Penn-  j,^    williMn  A.   GlMCOW,  Jr..  arpud 

^IvuU  R.  Co.  20  Inten.  Com.  Rep.  S30.  ^^^  ^        ^,  ^[^j^  jjj,  j^^  ^  j^  N«w- 

If   the   right   of   action   awerted    in   the  u^^  g,^  ^  ^^^  ,„,  defendant  in  error, 

preaent  oM  ia  mmintainable,  doe*  it  exUnd  „  y,^  .^^j^  ^^^j  ;„  ^^m.  eontraet  to 

to  aU  ahi^enU  made  by  the  defendant  lO  continue  a  certain  rate  after  ita  ciiange  by 

aiTor  in  the  period  in  wliich  the  unlawful  pybUcation  of  a  new  increaKd  rate,  with. 

MUtM  were  paid  on  contract  coal,  without  (,„t  ^^^^^  criminally  liable  under  the  aet, 

regard  to  th.  conaideration  that  theae  re-  j,ow  can  it  be  .erioualy  luggwted  that  ha 

bate*  war*  not  paid   on  all  ahipmaita   of  ^     ^^^j  „,,  eontracU  of  ottier.  by  a 

(he   ^Ippera   ahipping   contract   coal,   but  ^,^^0  from  the  publiahed  rata,  and  not  be 

ODly  OB  the  portion  thereof  which  repre-  ^^^^^  „,  ,  ,ioiation  of  the  act! 

•anted  contract  eoall  Armour  Packing  Co.  r.  United  Btatea,  200 

Denaby  Main  Colliery  Co.  t.  Manchester,  y    g^  53    B2  I.  od.  681,  28  Sup.  Ot.  Bep. 

8.  *  I*  R.  Co.  L.  H.  11   App.  Caa.  07,  66  ^2B■,    Chicago,    B.   ft    Q.    R.    Co.    t.    Unitwl 

L.  J.  Q.  B.  N.  S.  181,  M  L.  T.  N.  S.  1,  SO  s^^^^  aSCCA.  104,  1B7  Fed.  830. 

J  P.  MO,  «  Bng.  Ry.  ft  C.  Caa.  133.  xhere  being  no  Juatiflcation  of  the  nae»- 

la  a  like  aerrice,  within  the  meaning  of  .^y    ,„   requiring   the   dlaapproral  by  the 

I  2  of  the   IntereUte  commerce  act,   ren-  Commlaaion  of  the  act  of  the  carrier,  tlka 

dered  by  a  carrier   in  the  tranaporUtion,  Federal  eonrt  reUina  Ita  original  juriadie- 

from  the  lame  district  to  a  oommon  point,  ^ion. 

of  (a)  ihipmeoU  which  move  over  a  tiirough  LingdoB  ».  Penn^lTaiiia  R.  Co.  186  Pad. 

joint  line  made  up  of  lU  own  line  and  that  g^Q.    j^^^  ft  P.  R.  Co.  t.  Abilene  Cottoa 

ot   another    carrier,    and     (b)     ahipmenta  o,,  ^  204  U.  S.  428,  81  U  ed.  663,  27  Sap. 

which   move   only   over  the   carrier-a  own  ct.  Rep.  350,  B  Ann.  Caa.  1076;  Interatate 

""l!                                                            _  Commerce    ComniiBion   r,    Delaware,    L.   A 

Wight  V.  United  States,  187  U.  S.   612,  ^    ^  q^   j^O  U.  B.  23S,  66  L.  ed.  448,  U 

42  L.  ed.  268. 17  Sup.  Ct  Rep.  822;  Chicago  gup  (^  ^f^   ggg 

ft  N.  W.  R.  Co.  T.  Oabome,  4  Inten.  Com.  -„,,    publiahed     rate     (or    loweat    rata 

Rep.  267.   J   C.   C.   A.   847,  10  U.  8.  App,  ^^^  „          5^   U^    „^        j,    ^^ 

430,  62  Fed.  012;   Toier  r.  United  State.,  ^„,«  ^^e  reaaSnable  rate,  and  wy  deriT 

4  iDtera.  Com.  Hop.  246,  62  Fed.  B17;  Par.  y^^  therefrom  U  an  unjuat  diieriminatlai 

(ona  T.  Chicago  ft  N.  W.  B.  Co.  6  Intm,  ^,iw  t„  damagei. 

Com.  Rep.  06.  11  C.  C.  A.  480,  27   U.  S  gZueU   t.   L^iYille   ft   N.   R.   0>.   4 

App.  804.  63  Fed.  003;  Detroit.  Q.  H.  ft  M  i„t^„    c^„_   r        ^^{t,   31    Fed.   67;    Uea- 

R.  Co.  ».  InteriUte  Commerce  CommiBi.on  „           ,^  PeDnaylvania  B  Co.  36  N.  J.  L 

21  C.  a  A.  103,  43  D.  8.  App.  808,  74  Fed  410!  18  Am.  R^-  467;  Meaaenger  t.  Penn- 

803;   Loup  Creek  Colliery  Co.  r.  Virginiat  „iv»ni»  R.  Ca  37  N.  J.  L.  634,  18  Am.  Ban. 

a.   Co.   12   Inters.   Com.   Rep.   471;    Cedai  j„                                                            ^ 

Rapid!  ft  I.  C.  R.  4  Light  Co.  ».  Chicagt  ^  Penniylvania  eaaea  have  recogniasd 

ft  N.  W.  R.  Co.  13  Inters.  Com.  Rep.  260^  „  ,  tufficient  defenw,  in  a  auit  to  reeorar 

Even  if  it  were  inferable  from   the  evi  damage,    for    unlawful    diMrimination    be- 

dence    that    the    plaint.fl    in    error    wouk  t,„„  tbippen,  the  abaence  of  wrongful  in- 

have    carried    abipment.    of    contract    eoa  j^j  ^„  y,^     ^   „,   U,^   ,j„i^^_   ^„j   ^ 

originating  on  the  Huntington  ft  Broad  Toj  therefore  no  authority  in  a  case  for  wrong- 

railroMl  at  the  lower  rates  which  were  ao  ,„,  di«!riminatioa  between  shipper^  In  vio- 

tually   applied   to   ahipmenta   of   thla   coa  ,^tion  of  |  «  of  the  interaUte  oommaro* 

which  originated  on  ita  own  line*,  the  righl  ^^t. 

of  the  defendant  In  error  to  recover  aa  U  ^^^^  ,_  Philadelphia  ft  R.  B.  Co.  141  P«. 

ita  •hipmenta  from  pointa  on  the  HunUng  434^  2I  Atl.  «6»;  Hoover  t.  Pennaylvaata  B. 

ton  ft   Broad  Top   railroad   would  not  bi  Co.  166  Pa.  220,  22  L-R-A.  288.  36  Am.  St 

thardiy  eatabliahed.  Rep.  43,  27   Atl.  262. 

Drinker,  Intentato  Commcroe  Act.  lOOB. .      The  lower  rate*  charged  by  the  plalntU 

I  124;  Jndson.  Interstate  Commerce.  lOOS,  in  error  oa   contract  coal  w««  Vti^C^  \&r' 

I  246 ;  Beale  ft  W.  Railroad  Rata  Regula-  jurioui  to  Vh«  &<A«&&Knh  Va  *inQT  'ok.  v  vm 
tim,  ISOa,  I  MS;  Jfelaon,  JnterataU  Com- 1  whteli  eutiUed.  \t  ^n  m».\«.\>.'a>.  •»■  «>:> 
MTw  ConmiiMBlim    (ItOS)    f.  70[   Btnwa.lundei  |  a  ot  **  \i>.X«T*»\»  «»»«~'^ 


8UPBEUE  COURT  OV  TH£  UNITED  STATES. 
GiMt  Wdtern  R.   Co.  t.  Sutton,  L.  B.    '<!  L.  ed.  414,  423,  IB  Sup.  Ct.  J 


4  H.  L.  238,  3S  U  3.  Eieh.  N.  8.  177,  22 
L.  T.  N.  8.  43,  18  Week.  Sep.  92;  London  ft 
S.  W.  R.  Co.  T.  Everahed,  L.  R.  3  App.  C«a. 
ID29,  4B  L.  J.  Q.  B.  N.  S.  22,  39  L.  T.  N.  & 
SW,  26  W«ek.  Rep.  803,  6  Bng.  Rul.  Cu. 
Ul;  Interstate  Commerce  Commiuion  t. 
Baltimore  ft  O.  R.  Oo.  146  U.  S.  263,  276, 
36  L.  od.  690,  703,  4  Inten.  Com.  Rep.  B2, 
12  Sup.  Ct.  Rep.  844;  I  Bo;le  ft  W.  TitfBa 
on  B*ilwa;«  ft  CuftU,  p.  1G2;  DenAb;  Mkin 
Collier?  Co.  v.  Manchester,  B.  ft  L.  B.  Co. 
L.  R.  11  App.  Cm.  97,  SB  L.  J.  Q.  B.  K.  S. 
181,  B4  L.  T.  S.  B.  1,  60  J.  P.  340,  B  Eng. 
Rj.  *  C.  Cu.  133  (reverting  L.  R.  14  Q. 
B.  DiT.  209)  i  Union  P.  R.  Co.  t.  Ooodridge, 
149  U.  a  080,  37  L.  ed.  306,  13  Sup.  Ct 
Rep.  970;  Hays  v.  Pennsjlvania  Co.  12  Fed. 
300;  Louisville,  E.  ft  St.  L,  Consol.  R.  Ca 
T.  Wilson,  132  Ind.  617,  18  L.R.A.  105,  32 
H.  £.  311 ;  Cook  r.  Chicago,  R.  I.  ft  P.  R. 
Co.  81  Iowa,  eSl,  9  LJt.A.  764,  3  Inters. 
Com.  Rep.  383,  26  Am.  St.  Rep.  612,  46  N. 
W.  1080;  Hessenger  v.  FennSftTknia  R.  Co. 
36  M.  J.  L.  407,  13  Am.  Rep.  457,  37 
N.  J.  L.  631,  18  Am.  Rep.  764. 

Hie  ruling  of  the  English  courts  in  con- 
struing I  DO  of  the  English  act,  prior  to 
the  paaaage  of  |  2  of  the  interstate  com- 
merce aet,  is  authority  in  construing  that 
Motion. 

HcDouId  T.  Ho*ejr,  no  U.  8.  628,  28 
L.  ed.  271,  4  Sup.  Ct.  Rep.  142;  Pennoek  *. 
EHalogiw,  2  Pet.  1,  18,  7  L.  ed.  327,  333; 
Interstate  Commerce  CommiBsion  ▼.  Balti- 
more  ft  0.  B.  Co.  146  U.  S.  263,  284,  36  L. 
ed.  690,  706,  4  Inter*.  Com.  Rep.  02, 12  Sup. 
Ct.  R(^.  844;  Intentate  Commerce  Com' 
Biaeion  r.  Delaware,  L.  ft  W.  R.  Co.  22D 
U.  8.  236,  233,  5S  L.  ed.  448,  4S7,  31  Sup. 
CL  Rep.  302. 

He  aubstantial  limilaritj  of  eircum- 
■tancee  and  conditions  required  by  |  2  o< 
the  interstate  commerce  act  was  never  in- 
tended to  aerve  aa  a  quibble  under  whieli 
carriers  oonid  escape  the  consequences  ol 
rebating  and  like  practices.     The  terau  ol 


>.  45; 


iterstate  Commeree  Commisaion  t.  Dela 
are,  L.  ft  W.  B.  Co.  220  U.  8.  236,  253, 
>  L.  ed.  448,  467,  31  Sup.  CL  Rep.  302, 
hiladelphia  ft  R.  R.  Co.  v.  Interstate  Com 
leros  Commiaaiou,  174  Fed.  687;  Detroit, 
.  H.  ft  M.  R.  Co.  v.  Interstate  Commerce 
ommisaion,  21  C.  C.  A.  103,  43  U.  8.  App 
08,  74  Fed.  803. 

Mr.  Justice  Lamar,  after  making  the 
ir^oing  atatement,  delivered  the  opinion 

1  the  court: 

The  Internationa]  Coal  Company  operated 
mine  in  the  Clearfleld  district  and,  with 
■Jt  competitora,  shipped  between  1890  and 

002  large  quantities  of  coal  in  interstate 
ommerce.  In  1S04  it  aued  the  Pennsyl- 
aoia  Railroad  Company,  basing  iti  action. 
1  part,  on  the  fact  that  prior  to  April  1, 
300,  the  railroad  company  had  paid  other 
shippers  rebates  of  from  IS  to  4S[10.^ 
enta  per  ton,  while  paying  plaintiff  a  rebatr 
f  only  10  to  25  cents  per  ton.  Its  claim 
ai  a  sum  equal  to  the  difference  between  Uir 
ebate  paid  to  it  and  that  given  other  ship- 
era  was  eliminated  by  the  trial  judge  on 
he  ground  that  "courta  do  not  ait  to 
leaaure  the  difference  in  d^ree  ia  violation 
f  the  law  in  favor  of  one  party  or  tbr 
ther.  The  queation  of  the  money  value 
hat  each  of  them  received  in  their  violation 
<t  the  law  will  not  be  looked  into.  .  .  . 
Lot  for  the  purpose  of  relieving  the  de 
endant,  but  because  the  plaintiff  ia  just  ai 
ulpable  ,  ,  .  and  as  much  a  violator 
if  the   law  aa  the  defendant" 

In  view  of  tliia  ruling,  the  case,  as  Bnally 
ubmitted  to  the  jury,  involved  plaintiff's 
ight  to  recover  on  account  of  shipments 
nade  after  April  1,  1899.  On  that  date 
he  carrier  increased  the  ratea  and  dia- 
lontinued  the  payment  of  rebates,  except 
hat  for  the  purpose  of  saving  ahipper* 
igainat  loaa,  it  made  a  difference  between 
vhat  ii  called  "tree  coal"  and  "contract 
Under  this  practice,  where  ooal  had 


I  2  In  this  reapeot  were  made  stronger  thar      >«"•   '"''*   ^'"   '"*!'"   delivery,   the  c 


collected  the  published  tariff  rate,  but  re- 
difference  between  it  and  the 
ower  rate  in  force  when  the  contract  of 
lale  had  been  made.  When,  after  April  1, 
I89S,  the  plaintiff  applied  for  allowances,  its 
lemand  was  rejected,  with  the  atatement 
hit  all  its  contract  coal  would  be  protected 
n  the  same  manner  aa  othera  in  Uie  Clear- 
...  ,  ,     ,      leld  district     The  International  Coal  Com- 

riag^  and  not  any  and  every  matter  whicl  ^^j  „„  overlapping  or  unfulfllled  con- 

may  enter  Into  the  buaines*  of  tlie  oarrier;     ,„ta,  and  claimed  that  it  did  not  learn  of 
ahipiw,  or  oonalgnee.  .1,8  practice  to  protect  anch  contract*  until, 

Wight  r.  United  States,  167  U.  S.  612  ^  1004,  it  brought  thia  auit.  It  proved 
Sia,  42  L.  ed.  268,  269,  17  Sup.  Ct.  Vx\  \.V&\.  \iAw«tm  b.'^tW  \,  \%««.  ud  April  1, 
8SXi  Znteratste  OoimneTee  Commiaaiou  t.  ■\Wi\,  \t  V»A  WnX^v*  i!otw.\.  WSfifc  \m»  w 
Uateau  Udlud  B.  Ott,  IW  U.  B.  !«,  IW,  '■Wfib  i-^  ^»*^  «»4  •*«  V*"*  ^w:*  ^'*.  -""^^ 


those  of  I  00  of  the  English  act  of  1846 
npon  which  |  2  was  modeled,  "aubetantia 
alfflilarity,"  and  not  identity  of  i 
■tances  and  eonditiona,  being  required  b] 
onr  act;  and  it  haa  long  since  been  decided 
by  ttie  courts  and  the  Commission  that  th< 
drenmstaneea  and  CMiditioni  referred 
are  arcumataacM   and   eonditiona   < 
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other  companies  shipping  from  and  to  the 
same  places  at  the  same  time  had  been 
allowed  on  their  contract  coal  rebates  of 
5,  10,  15|  25,  or  35  cents  per  ton.  Plaintiff 
recovered  a  verdict. 

lOA]  *1.  In  the  court  below  the  railroad 
nuide  no  question  of  jurisdiction.  But  on  the 
argument  here  it  insisted  that  the  case  should 
be  remanded  with  instructions  to  dismiss 
the  complaint  upon  the  ground  that  courts 
had  no  power  to  adjudicate  the  adminis- 
trative question  as  to  whether  a  carrier 
could  make  a  difference  in  rate  between 
shipments  of  free  and  contract  coal.  It 
argued  that  this  was  a  rate-making  ques- 
tion, and  that  it  was  for  the  Commission, 
as  the  rate-regulating  body,  to  determine 
not  only  whether  a  dissimilarity  existed, 
but  whether  the  rates  were  properly  ad- 
justed to  meet  that  dissimilarity. 

Under  the  statute  there  are  many  acts 
of  the  carrier  which  are  lawful  or  unlaw- 
ful according  as  they  are  reasonable  or  un- 
reasonable, just  or  unjust.  The  determi- 
nation of  such  issues  involves  a  comparison 
of  rate  with  service,  and  calls  for  an  exer- 
cise of  the  discretion  of  the  administra- 
tive and  rate-regulating  body.  For  the  rea- 
sonableness of  rates,  and  the  permissible^ 
discrimination  based  upon  difference  in  con- 
ditions, are  not  matters  of  law.  So  far  as 
the  determination  depends  upon  facts,  no 
jurisdiction  to  pass  upon  the  administra- 
tive questions  involved  has  been  conferred 
upon  the  courts.  That  power  has  been 
vested  in  a  single  body,  so  as  to  secure  uni- 
formity and  to  prevent  the  varying  and 
sometimes  conflicting  results  that  would 
flow  from  the  different  views  of  the  same 
facts  that  might  be  taken  by  different 
tribunals. 

None  of  these  considerations,  however, 
operates  to  defeat  the  courts'  jurisdiction  in 
the  present  case.  For  even  if  a  difference  in 
rates  could  be  made  between  free  and  con- 
tract coal,  none  was  made  in  the  only  way 
in  which  it  could  have  been  lawfully  done. 
The  published  tariffs  made  no  distinction 
between  contract  coal  and  free  coal,  but 
named  one  rate  for  all  alike.  That  being 
true,  only  that  single  rate  could  be  charged. 
When  collected,  it  was  unlawful,  under  any 
pretense  or  for  any  cause,  however  equitable 
or  liberal,  to  pay  a  part  back  to  one  shipper  or 
1 9  7  ]to  *every  shipper.  The  statute  required 
the  carrier  to  abide  absolutely  by  the  tariff. 
It  did  not  permit  the  company  to  decide 
that  it  had  charged  too  much  and  then 
make  a  corresponding  rebate;  nor  could  it 
claim  that  it  had  charged  too  little,  and  in- 
sist upon  a  larger  sum  being  paid  by  the 
shipper.  24  Stat,  at  L.  379,  §  2;  chap.  104, 
U.  S.  Ck>mp.  Stat  1901,  p.  3155;  25  8t«,i» 
^7  L.  ed. 


at  L.  855,  1 6,  chap.  382,  U.  S.  Comp.  Stat. 
Supp.  1911,  p.  1289;  Armour  Packing  Co. 
V.  United  States,  209  U.  S.  56,  83,  52  L.  ad. 
681,  695,  28  Sup.  Ct.  Rep.  428.  Tha 
tariff,  so  long  as  it  was  of  force,  was,  in 
this  respect,  to  be  treated  as  though  it  had 
been  a  statute,  binding  as  such  upon  rail- 
road and  shipper  alike.  If ,  as  a  twat,  the 
rates  were  unreasonable,  the  shipper  wma 
nevertheless  bound  to  pay  and  the  carrier  to 
retain  what  had  been  paid,  leaving,  how- 
ever, to  the  former,  the  right  to  apply  to 
the  Commission  for  reparation. 

In  view  of  this  imperative  obligation  to 
charge,  collect,  and  retain  the  sum  named 
in  the  tariff,  there  was  no  call  for  the 
exercise  of  the  rate-regulating  discretion  of 
the  administrative  body  to  decide  whether 
the  carrier  could  make  a  difference  in  rates 
between  free  and  contract  coal.  For  whether 
it  could  do  so  or  not,  the  refund  of  any 
part  of  the  tariff  rate  collected  was  unlaw- 
fuL  It  could  not  have  b«en  legalized  by 
any  proof,  nor  could  the  commission  by  any 
order  have  made  it  valid.  The  rebate  being 
unlawful,  it  was  a  matter  where  the  court, 
without  administrative  ruling  or  reparation 
order,  could  apply  the  fixed  law  to  the 
established  fact  that  the  carrier  had  charged 
all  shippers  the  published  or  tariff  rate,  and 
refunded  a  part  to  a  particular  class.  This 
departure  from  the  published  tariff  was  for- 
bidden, and  1 8,  (24  Stat,  at  L.  382,  chap. 
104,  U.  S.  Comp.  Stat.  1901,  p.  3159)  ex- 
pressly provided  that  any  carrier  doing  any 
act  prohibited  by  the  statute  should  be 
"liable  to  the  person  .  .  .  Injured 
thereby  for  the  full  amount  of  damages  sus- 
tained in  consequence  of  any  such  viola- 
tion .  •  .  together  with  a  reasonable 
.    .    .    attorneys'  fee." 

2.  But  although  this  suit  was  brought  to 
enforce  a  cause  of  action  given  by  this  sec- 
tion to  any  person  injured,  it  is  a  noticeable 
fact  in  iU  pleading  the  plaintiff  Moes[198 
not  claim  to  have  been  damaged,  and  there 
is  neither  allegation  nor  proof  that  it  suf- 
fered any  injury.  It  contends,  howerer, 
that  this  was  not  necessary,  for  the  reason 
that,  as  matter  of  law,  it  was  entitled  to 
recover  as  damages  the  same  rate  per  ton 
on  all  plaintiff's  shipments  as  had  been  re- 
bated any  other  person,  on  any  of  bis 
tonnage,  shipped  at  the  same  time,  OTer  the 
same  route.  And  such  a  right  of  action  was 
expressly  given  in  1 2  of  the  original  biU 
to  regulate  commerce,  which,  aa  it  passed 
the  Senate  May  12,  1886,  did  provide  that 
the  carrier 

''shaU  be  liable  to  all  persons  who  haTe 
been  charged  a  higher  rate  than  waa  charged 
any  other  person  or  persons  for  the  differ- 
enee  between   radi   higher   vaAi^  v&&^  **db^ 
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loweit  rate  charged  upon  like  shipments 
during  the  same  period;  or,  if  such  lower 
rate  was  made  on  any  time  contract  or  un- 
derstanding;  the  said  common  carrier  shall 
h%  liable  to  pay  a  like  rebate  or  drawback 
to  all  other  shippers  over  the  same  route, 
between  the  same  points,  who  have  shipped 
goods  during  the  time  that  such  contract 
or  understanding  was  in  operation." 

The  fact  that  this  provision  measuring 
the  amount  of  recovery  by  rebate  was 
omitted  from  the  act,  as  finally  reported 
to  both  Houses  and  passed,  is  not  only  sig- 
aifleant,  but  so  conclusive  against  the  con- 
tention of  the  plaintiff  that  it  quotes — not 
the  report  of  the  conference  committee — but 
199]a  statement,!  made  by  a  member  of  *the 
Senate  conference  committee,  to  support  the 
present  argument  that  §  8  means  the  same 
thing  as  the  omitted  clause.  But  while  they 
may  be  looked  at  to  explain  doubtful  ex- 
pressions, not  even  formal  reports — ^much 
less  the  language  of  a  member  of  a  com- 
mittee—can be  resorted  to  for  the  purpose 
of  construing  a  statute  contrary  to  its  plain 
terms,  or  to  make  identical  that  which  is 
radically  different.  United  States  v.  Trans- 
Missouri  Freight  Asso.  166  U.  S.  318,  41  L. 
•d.  1010,  17  Sup.  Gt.  Rep.  640;  Maxwell  v. 
Dow,  176  U.  8.  601,  44  L.  ed.  604,  20  Sup. 
Ct.  Rep.  448,  494.  Section  2  of  the  original 
Senate  bill  said  nothing  about  damages,  but 
in  case  of  rebating  gave  a  shipper  a  right, 
in  the  nature  of  an  action,  for  a  penalty  to 
be  measured  by  the  difference  between  the 
lawful  and  the  unlawful  rate,  whether 
damage  resulted  or  not.  That  provision  was 
stricken,  and  |  8  of  the  act,  as  passed  by 
both  Houses  of  Congress  and  approved  by 
the  President,  gave  a  right  of  action  for 
damages  and  attorneys'  fees  to  "the  person 
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injured," — and,  of  course,  to  tho  extent  of 
the  injury. 

3.  There  were  many  provisiona  in  the 
statute  for  imprisonment  and  ^flnea.  On[106 
the  civil  side  the  act  provided  for  eompensa 
tion,  not  punishment.  Though  the  act  hai 
been  held  to  be  in  many  respects  highly 
penal,  yet  there  was  no  fixed  measure  el 
damage  in  favor  of  the  plaintiff.  But,  as 
said  in  Parsons  v.  Chicago  &  N.  W.  B.  Co. 
167  U.  &  460,  42  L.  ed.  236,  17  Sup.  Ct 
Rep.  887,  construing  this  section  (8),  "be- 
fore any  party  can  recover  under  the  act 
he  miut  show  not  merely  the  wrong  of  the 
carrier,  but  that  that  wrong  has  in  fsct 
operated  to  his  injury."  Congress  had  not 
then  and  has  not  since  given  any  indica- 
tion of  an  intent  that  persons  not  in- 
jured might,  nevertheless,  recover  what, 
though  called  damages,  would  really  be  • 
penalty,  in  addition  to  the  penalty  payable 
to  the  government.  On  the  contrary,  and 
in  answer  to  the  argument  that  damaget 
might  be  a  cover  for  rebates,  the  act  of  1910 
provided  that  where  a  carrier  misquotes  a 
rate,  it  should  pay  a  penalty  of  $250,  not 
to  the  shipper,  but  to  the  government,  re 
coverable  by  a  civil  action  brought  by  the 
United  States.  36  Stat.  539,  chap.  309. 
Congressional  Record  (1910)  7569.  The 
danger  that  payment  of  damages  for  viola- 
tions of  the  law  might  be  used  as  a  means 
of  paying  rebates  under  the  name  of  dam- 
ages is  also  pointed  out  by  the  commis- 
sion in  Poor  v.  Chicago,  B.  &  Q.  R.  Co.  12 
Inters.  Com.  Rep.  418-421,  423;  Pueblo 
Transp.  Asso.  v.  Southern  P.  Co.  14  Inters. 
Com.  Rep.  82. 

4.  It  is  said,  however,  that  it  is  impoasi- 
ble  to  prove  the  damages  occasioned  one 
shipper  by  the  payment  of  rebates  to  an- 


fMr.  Cullom:  Before  action  on  my  mo- 
tion, I  desire  to  make  a  statement  of  the 
dianges  in  the  bill.  The  following  is  a 
statement  of  the  changes  in  the  bill  as 
passed  by  the  Senate,  which  have  been 
agreed  to  and  are  recommended  by  the  com- 
mittee of  conference: 

•  .«... 

"Sections  2,  8  and  4  of  the  Senate  bill, 
prohibiting  discriminations,  contained  pro- 
visions in  relation  to  the  recovery  of  dam- 
ages. These  have  been  stricken  out  of  said 
sections,  and  have  been  grouped  together 
in  one  section,  which  is  made  §  8  of  the 
committee  bilL  Except  as  to  this  rearrange- 
ment, substantially  the  only  change  miule 
has  been  the  addition  of  the  provision  of 
the  House  bill  that  'a  reasonable  counsel  or 
attorney's  fee*  shall  be  allowed  by  the  court 
in  every  case  of  the  recovery  of  damaees. 
The  parts  of  said  sections  which  are  stricKen 
out  in  consequence  of  the  rearrangement  re- 
ferred to  are  all  of  §  2  after  the  word  'un- 
lawful,' in  line  la,  all  of  1 8  after  the  word 
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'business,'  in  line  18,  and  lines  23  to  27,  both 
inclusive,  in  §  4.  No  other  change  is  made 
in  §  2."  40  Cong.  Rec  2d  Session,  vol.  18, 
pt.  1,  p.  170. 

Section  7  of  tho  House  bill  (H.  R.  6667) 
provided  that  if  any  carrier  should  do  an  act 
forbidden,  or  omitted  to  do  an  act  required, 
or  should  violate  the  statute,  such  carrier 
should  be  "held  to  nay  to  the  person  or  per- 
sons injured  the  full  amount  of  damages  so 
sustained  .  .  .  with  reasonable  counsel 
or  attorneys'  fees.  .  .  ."  This  bill  was 
before  the  conference  committee,  and  the 
House  members,  as  required  by  the  rules  of 
the  House,  made  a  written  statement  of  the 
action  of  the  conference,  in  which   it 


2d  Sess.,  pp. 


8tb  section  of  the  present  act — ^"contains 
the  substance  of  the  7th  section  of  the 
House  bill  in  regard  to  damages  and  coun- 
sel fees,  but  exiiressed  m  somewhat  different 
language." 


8aid_  (vol.  18,  pt.  11.,  Cong.  Rec.  49th  Cong. 

pp.  695, 
section   of  the  substitute  bill" — being  the 


698,  774)   that  "the  8tb 
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other;  and  that  if  the  plaintiff  is  not  en-  In  one  of  these  eaaee  the  suit  was  brought 
titled  to  recover  as  damages  the  same  draw-  by  a  shipper  to  recover  damages  because 
back  that  was  paid  to  its  competitor,  the  the  railroad  refused  to  carrj  out  a  oon- 
statute  not  only  gives  no  remedy,  but  de-  tract  to  discriminate  in  his  favor.  In 
prives  the  plaintiff  of  a  right  it  had  at  others  the  court  treated  the  low  rate  aa  eri- 
common  law  to  recover  this  difference  be-  dence  of  what  was  a  reasonable  rate,  and 
twcen  the  lawful  and  the  unlawful  rate.  thereupon  gave  judgment  for  damages  aa 
We  are  cited  to  no  authority  which  shows  for  an  overcharge.  Union  P.  R.  Co.  t.  Gtood- 
that  there  was  any  such  ancient  measure  of  ridge,  149  U.  S.  681,  37  L.  ed.  800,  13  Sup. 
damages,  and  no  case  has  been  found  in  Ct.  Rep.  070,  involved  the  construction  of 
which  damages  were  awarded  for  such  dis-  the  Colorado  statute,  which  did  not,  as  does 
crimination.  Indeed,  it  is  exceedingly  doubt-  the  commerce  act,  compel  the  carrier  to  ad- 
ful  whether  there  was  at  common  law  any  here  to  published  rates,  but  required  the 
20l]right  of  action  for  any  sort  *of  dam-  railroad  to  make  the  same  concessions  and 
ages  in  a  case  like  this,  while  this  statute  ^drawbacks  to  all  persons  alike,  and  [101 
does  give  a  clear,  definite,  and  positive  right  for  a  failure  to  do  so  made  the  carrier  liable 
to  recover  for  unjust  discrimination.  It  for  three  times  the  actual  damage  sustained 
thereby  either  first  created  the  right,  or  re-  or  overcharges  paid  by  the  party  aggrieved, 
moved  the  doubt  as  to  whether  such  suit  This  distinction  is  also  to  be  noted  in  the 
could  be  brought.  The  English  courts  had  English  cases  cited.  The  act  of  Parliament 
held  that  a  shipper  who  paid  a  reasonable  did  not  require  the  carrier  to  maintain  its 
rate  had  no  cause  of  action  because  the  published  tariff,  but  made  the  lowest  rate 
carrier  had  charged  a  lower  rate  to  an-  the  lawful  rate.  Anything  in  excess  of 
other.  Great  Western  R.  Co.  v.  Sutton,  such  lowest  rate  was  extortion,  and  might 
Lfc  R.  4  H.  L.  238,  38  L.  J.  Elxch.  N.  8.  177,  be  recovered  in  an  action  at  law  as  for  an 
22  L.  T.  N.  S.  43,  18  Week.  Rep.  02.  The  overcharge.  Denal^  Main  Colliery  Cto.  v, 
American  decisions  were  conflicting,  though  Manchester,  S.  &  L.  R.  Co.  L.  R.  11  App. 
"the  weight  of  authority  in  this  country  was  cas.  97,  116,  6  Ry.  k  C.  T.  Caa.  138,  66  L. 
in  favor  of  an  equality  of  charge  to  all  j.  q.  g.  N.  S.  181,  64  L.  T.  N.  S.  1,  60  J.  P. 
persons  for  similar  services."  Interstate  349^  g^^  ^^e  EnglUh  courts  make  a  clear 
Commerce  Commission  V.  Baltimore  A  0.  R.  distinction  between  overcharge  and  dam- 
Co.  146  U.  S.  276,  36  I.  ed.  703,  4  Inter^  ^^es,  and  the  same  is  true  under  the  com- 
Com.  Rep.  02,  12  Sup.  Ct.  Rep.  844.  But  ^^^,^5^  ^^  yot  if  the  plaintiff  here  had 
even  in  those  American  courU  which  held  Y^een  required  to  pay  more  than  the  Uriff 
that  the  rates  must  not  only  be  reasonable,  ^^^  j^  ^^^i^  ^^^^  recovered  the  excess,  not 
but  equal,  the  doctrine  had  not  been  so  far  ^^  damages,  but  as  overcharge;  and  while 
developed  as  to  settle  what  was  the  measure  ^^^  ^^^^  ^|  ^^  complaint  asserted  a  claim 
of  damages.  Hays  v.  Pennsylvania  Co.  12  ^f  this  nature,  the  proof  did  not  justify  a 
Fed.  300,  decided  at  circuit,  U  favorable  to  verdict  thereon,  for  the  plaintiff  admitted 
plaintiff's  contention.  But  Union  P.  R.  Co.  that  it  had  only  paid  the  lawful  rates  nsmed 
V.  Goodridge,  149  U.  S.  680,  37  L.  ed.  806,  i^  the  tariff.  Of  course,  no  part  of  such 
13  Sup.  Ct.  Rep.  970;  LouUville,  E.  A  St.  payment  of  lawful  rates  can  be  treated  aa 
L.  R.  Co.  V.  Wilson,  132  Ind.  617,  18  UILA.  ^^  overcharge  or  aa  an  extortion. 
106.  32  N.  E.  311;  Messenger  v.  Pennsyl-  Having  paid  only  the  Uwful  rate,  pUin- 
vania  R.  Co.  36  N.  J.  L.  407,  13  Am.  Rep.  tiff  was  not  overcharged,  though  the  favored 
467  s.  c  37  N.  J.  L.  631,  18  Am.  I^p.  754;  ghipper  was  iUegally  undercharged.  For 
Cook  V.  Chicago,  R.  I.  A  P.  R.  Co.  81  Iowa,  that  violation  of  Uw,  the  carrier  was  sub- 
551  9  L.R.A.  764,  3  ^^^l^' ^^'^^V'J^^i  ject  to  the  payment  of  a  fine  to  the  govem- 
26  Am.  St.  Rep.  612,  46  N  W.  1080;  Great  ^,„t,  and,  in  addition,  was  liable  for  aU 
Western  «•  Co.  v.  Sutton,  L.  R.  4  H.  L.  228,  damages  it  thereby  occasioned  the  plaintiff 
38  L.  J.  Exch.  N.  S.  177,  22  L.  T.  N.  S.  43,  or  any  other  shipper.  But  under  §  8,  it 
18  Week.  Rep.  92;  London  A  N.  W.  R.  Co.  ^as  only  liable  for  damages.  Making  an 
V.  Evershed,  L.  R.  3  App.  Cas.  1029,  48  L.  J.  iHegai  undercharge  to  one  shipper  did  not 
Q.  B.  N.  S.  22,  39  L.  T.  N.  S.  306,  26  Week,  license  the  carrier  to  make  a  similar  under- 
Rep.  863,  6  Eng.  RuL  Cas.  861;  Denaby  charge  to  other  shippers,  and  if,  having  paid 
Main  Colliery  Co.  v.  Manchester,  S.  A  L.  a  rebate  of  26  cents  a  ton  to  one  customer, 
R.  Co.  L.  R.  11  App.  Cas.  97,  6  Ry.  A  C.  T.  the  carrier,  in  order  to  escape  this  suit, 
Cas.  133,  66  L.  J.  Q.  B.  N.  S.  181,  64  L.  T.  had  made  a  similar  undercharge  or  rebate 
N.  S.  1,  60  J.  P.  340,  relied  on  by  plaintiff,  to  the  plaintiff,  it  would  have  been  criminal- 
do  not  support  the  proposition  that  dam-  ly  liable,  even  though  it  may  have  been  done 
ages  can  be  recovered  without  proof  of  in  order  to  equalize  the  two  companies, 
what  pecuniary  loss  had  been  suffered  as  a  For,  under  the  statute,  it  was  not  liable  to 
result  of  the  diserimination.  the  plaintiff  for  the  asnovs^  A  ^d&ib  t5&a^a 
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paid  on  contract  coal,  but  only  for  the  dam- 
10S]agefl  such  illegal  payment  'caused  the 
plaintiff.  The  measure  of  damages  was  the 
pecuniary  loss  inflicted  on  the  plaintiff  as 
the  result  of  the  rebate  paid.  Those  dam- 
ages might  be  the  same  as  the  rebate,  or 
1ms  than  the  rebate,  or  many  times  greater 
than  the  rebate;  but  unless  they  were 
proved,  they  could  not  be  recovered.  What- 
•ver  they  were,  they  could  be  recovered,  be- 
cause §  8  expressly  declares  that  wherever 
the  carrier  did  an  act  prohibited,  or  failed 
to  do  any  act  required,  it  should  be  "liable 
to  the  person  .  .  .  injured  thereby  for 
the  full  amount  of  damages  sustained  in 
consequence  of  any  suoh  violation,  .  .  . 
together  ioith  a  reasonable  .  .  .  attor- 
neys* fee.**  In  view  of  this  language  it 
becomes  necessary  to  inquire  what  the  evi- 
dence shows  was  the  injury  inflicted  or  the 
damage  sustained  by  the  plaintiff  in  1901 
in  consequence  of  paying  rebates  in  1901 
cm  contract  coal  sold  in  1899. 

5.  On  various  dates  between  April  1, 
1899,  and  April  1,  1901,  the  International 
Company  made  shipments  of  coal  from  the 
Clearfield  district  to  points  in  New  Jersey, 
Hassachusetts,  and  New  York,  its  heaviest 
•hipments  being  to  South  Amboy,  New 
York  harbor.  The  aggregate  was  40,000 
tons,  on  which  the  lawful  rate  was  paid. 
During  the  same  period  four  other  com- 
panies shipped  to  the  same  points,  receiv- 
ing rebates  of  from  6  to  35  cents  per  ton, 
but  the  amount  of  tonnage  on  which  such 
rebates  were  paid  does  not  appear.  There 
was  no  proof  of  injury, — no  proof  of  de- 
erease  in  business,  loss  of  profits,  expense 
incurred,  or  damage  of  any  sort  suffered, — 
the  plaintiff  claiming  that,  as  matter  of 
law,  the  damages  should  be  assessed  to  it 
on  the  basis  of  giving  to  it  the  same  rate 
on  all  its  tonnage  that  had  been  allowed  on 
any  contract  coal  shipped  on  the  same  dates, 
whether  such  tonnage  was  great  or  small. 

Considering  the  multitude  of  instances  in 
which  discrimination  has  been  practised  by 
carriers,  in  ancient  and  modern  times,  it  is 
remarkable  how  little  is  to  be  found  in  de- 
cisions or  text-books  which  treat  of  the 
elements  and  measure  of  damages  in  such 
S04]cases.  In  the  absence  of  any  'settled 
rule  on  the  subject,  the  new  question  must 
be  determined  on  general  principles. 

The  statute  gives  a  right  of  action  for 
damages  to  the  injured  party,  and  by  the 
use  of  these  legal  terms  clearly  indicated 
thai  the  damages  recoverable  were  those 
known  to  the  law  and  intended  as  compen- 
sation for  the  injury  sustained.  It  is  ele- 
mentary that  in  a  suit  at  law  both  the  fact 
and  the  amount  of  the  damage  must  be 
proveds  And  although  the  plaintiff  insists 
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that  in  all  csjses  like  this  the  fact  and 
amount  of  the  pecuniary  loss  is  matter  of 
law,  yet  this  contention  is  not  sustained  by 
the  language  of  the  act,  nor  is  it  well 
founded  in  actual  experience,  as  will  appear 
by  considering  several  usual  and  every-day 
instances  suggested  by  testimony  in  this 
record.     For  example: — 

If  plaintiff  and  one  of  the  favored  com- 
panies had  both  shipped  coal  to  the  same 
market  on  the  same  day,  the  rebate  on  con- 
tract coal  may  have  given  an  advantage 
which  may  have  prevented  the  plaintiff  from 
selling,  may  have  directly  caused  it  ex- 
pense, or  may  have  diminished  or  totally  de- 
stroyed its  profits.  The  plaintiff,  under  the 
present  statute  in  any  such  case  being  then 
entitled  to  recover  the  full  damages  sus- 
tained;— 

But  the  plaintiff  may  have  sold  at  the 
usual  profit  all  or  a  part  of  its  40,000  tons 
at  the  regular  market  price,  the  purchaser, 
on  his  own  accoiint,  paying  freight  to  the 
point  of  delivery.  In  that  event  not  the 
shipper,  but  the  purchaser,  who  paid  the 
freight,  would  have  been  the  person  injured, 
if  any  damage  resulted  from  giving  rebates. 
To  say  that  seller  and  buyer,  shipper  and 
consignee,  could  both  recover,  would  mean 
that  damages  had  been  awarded  to  two 
where  only  one  had  suffered; — 

Or,  to  take  another  example, — a  favored 
dealer  may  have  shipped  10,000  tons  of  coal 
to  the  open  New  York  market,  receiving 
thereon  a  rebate  of  35  cents  a  ton,  or  $3,500. 
The  plaintiff  at  the  same  time  may  have 
shipped  20,000  tons  and  sold  the  same  at  the 
regular  market  price.  *Under  the  rule [2 05 
contended  for  it  would  then  be  entitled  to 
35  cents  a  ton  on  20,000  tons,  or  $7,000  as 
damages.  Such  a  verdict,  instead  of  eoni- 
pensating  it  for  losses  sustained,  would  have 
given  to  the  plaintiff  a  profit  on  the  carrier's 
crime  in  paying  a  rebate  of  $3,500,  and 
would  have  made  it  an  advantage  to  it  in- 
stead of  an  injury  for  the  carrier  to  violate 
the  law. 

In  order  to  avoid  this  anomalous,  yet 
logical,  result,  it  is  now  suggested  that,  as 
in  the  overcharge  cases  (Denaby  Main  Col- 
liery Co.  V.  Manchester,  S.  ft  L.  R.  Co.  L.  R. 
11  App.  Cas.  97,  6  Ry.  ft  C.  T.  Cas.  133,  55 
L.  J.  Q.  B.  N.  8.  181,  64  L.  T.  N.  a  1,  50 
J.  P.  340),  the  plaintiff  should  only  re- 
cover a  rebate  on  10,000  tons,  or  on  the 
same  weight  upon  which  the  carrier  had 
allowed  a  drawback  to  the  competitor.  But, 
while  less  drastic,  this  is  still  an  arbitrary 
measure  and  ignores  the  fact  that  the  sama 
anomalous  result  would  follow  if  there  had 
been,  say,  ten  dealers,  each  shipping  10,000 
tons  on  the  same  day.  For  each  of  the  tea 
would  have  been  as  much  entitled  as  plais- 
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t  iff  to  recover  $3,500  on  their  several  ship- 
ments of  10,000  tons,  and  the  ten  verdicts 
would  aggregate  $35,000,  because  of  the 
payment  of  $3,500  to  the  favored  shipper. 

It  is  said,  however,  that  while  there  may 
be  no  presumption  that  a  shipper  was  in- 
jured because  the  carrier  paid  a  rebate  on 
a  tingle  shipment,  or  on  an  occasional  ship- 
ment, yet  it  could  recover  if  rebates  had 
been  so  habitually  given  as  to  establish  • 
practice  of  discrimination.  Proof  that  re- 
bates were  customarily  paid  would  come 
nearer  showing  that  injury  was  suffered, 
but  would  still  fall  short  of  proving  the  ex- 
tent of  the  damage,  and  is  not  the  theory 
on  which  the  plaintiff  proceeds.  For  it 
argues  that  whenever  it  showed  that  a 
lower  rate  had  been  charged  on  contract  coal 
sold  in  1899,  it  was  entitled  to  recover  the 
same  rate  on  shipments  made  by  it  to  the 
same  place  on  the  same  day  in  1901,  even 
though  there  had  been  no  competition  in 
the  two  sales,  and  without  proof  that  there 
had  been  any  fall  in  market  prices,  dimi- 
nution in  its  profits,  decrease  in  its  business, 
20A]or  increase  in  its  expenses.  It  ^claimed 
that  it  was  a  mere  matter  of  mathematics, 
and  that  for  every  rebate  on  contract  coal, 
plaintiff  was  entitled  to  a  like  reduction  on 
every  ton  of  its  coal  without  further  proof 
of  damage  or  injury. 

6.  To  adopt  such  a  rule  and  arbitrarily 
measure  damages  by  rebates  would  create  a 
legalized  but  endless  chain  of  departures 
from  the  tariff;  would  extend  the  effect  of 
the  original  crime;  would  destroy  the 
equality  and  certainty  of  rates;  and,  con- 
trary to  the  statute,  would  nuike  the  carrier 
liable  for  damages  beyond  those  inflicted, 
and  to  persons  not  injured.  The  limitation 
of  liability  to  the  persons  damaged,  and  to 
an  amount  equal  to  the  injury  suffered,  is 
not  out  of  consideration  for  the  carrier  who 
has  violated  the  statute.  On  the  contrary, 
the  act  imposes  heavy  penalties,  independent 
of  the  amount  of  rebate  paid,  and  as  each 
shipment  constitutes  a  separate  offense,  the 
law,  in  its  measure  of  fine  and  punishment, 
is  a  terror  to  evildoers.  But  for  the  pub- 
lic wrong  and  for  the  interference  with  the 
equal  current  of  commerce  these  penalties 
or  fines  were  made  payable  to  the  gov- 
ernment. If  by  the  same  act  a  private  in- 
jury was  inflicted,  a  private  right  of  action 
was  given.  But  the  public  wrong  did  not 
necessarily  cause  private  damage,  and  when 
it  did,  the  pecuniary  loss  varied  with  the 
character  of  the  property,  the  circumstances 
of  the  shipment,  and  the  state  of  the 
market;  so  that,  instead  of  giving  the  ship- 
per the  right  to  recover  a  penalty  flxed  in 
amount  or  measure,  the  statute  made  the 
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of  damages  sustained, — whatever  they  might 
be,  and  whether  greater  or  less  than  the 
rate  of  rebate  paid. 

7.  This  conclusion,  that  the  right  to  re- 
cover is  limited  to  the  pecuniary  loss  suf- 
fered and  proved,  is  demanded  by  the  lan- 
guage of  the  statute,  the  construction  put 
upon  it  years  ago  in  the  Parsons  Case,  and 
is  the  view  taken  in  the  only  other  case  we 
find  in  which  this  question,  under  the  act  to 
regulate  commerce,  has  been  construed.  In 
*Knudsen-Ferguson  Fruit  Co.  y.  Mich-[207 
igan  C.  R.  Co.  79  C.  C.  A.  46, 148  Fed.  974,  it 
was  said  by  the  circuit  court  of  appeals  for 
the  eighth  circuit  that  to  "support  a  recovery 
under  this  section  there  must  be  a  showing 
of  some  specific  pecuniary  injury.  A  cause 
of  action  does  not  necessarily  arise  from 
those  acts  or  omissions  of  a  common  car- 
rier that  may  subject  it  to  a  criminal  prose- 
cution by  the  government,  or  to  corrective 
or  coercive  proceedings  at  the  instance  of 
the  Commission."  A  similar  principle  was 
applied  in  Meeker  y.  Lehigh  Valley  R.  Co. 
106  C.  C.  A.  04, 183  Fed.  550,  and  in  Central 
Coal  k  Coke  Co.  y.  Hartman,  49  C.  C.  A. 
244,  111  Fed.  96,  where  the  suit  wma  to 
recover  damages  caused  by  a  violation  of 
the  anti-trust  act. 

Another  case,  on  facta  quite  like  those 
here  involved,  is  that  of  Hoover  t.  Penn- 
sylvania R.  Co.  156  Pa.  220,  22  L.RJL  263, 
36  Am.  St.  Rep.  43,  27  Atl.  282,  where  the 
statute,  like  the  commerce  act,  gave  the 
party  injured  a  right  of  action  for  dam- 
ages suffered.  In  violation  of  the  state  law 
the  railroad  allowed  a  nuinufacturing  com- 
pany a  rebate  of  20  cents  a  ton  on  coal 
shipped.  In  a  suit  for  the  recovery  of  dam- 
ages the  trial  court  charged  the  jury  thai 
the  difference  between  the  high  and  low 
rate  was  the  measure  of  recovery.  This 
was  reversed,  the  court  saying:  "The 
'amount  of  injury  suffered'  is  the  measure  of 
the  single  damages  to  be  allowed.  But  it 
does  not  at  all  follow  that  the  amount  of 
injury  suffered  is  the  difference  in  the  rates 
charged.  It  might  be  or  it  might  not  be; 
but,  in  any  event,  it  must  be  a  subject  of 
proof.  ...  It  does  not  appear  that  the 
plaintiffs  sold  their  coal  for  any  less  than 
the  current  market  price  .  •  .  except 
when  they  and  the  other  dealers  were  en- 
gaged in  a  war  of  prices,  and  sold  it  far  be- 
low the  actual  cost  in  a  struggle  to  capture 
the  market." 

In  view  of  the  express  provisions  of  §8 
of  the  act  to  regulate  commerce,   it  was 
error  to  refuse  to  charge  that  "to  entitle 
the  plaintiff  to  recover,  the  Jury  issm.%\.  \si^ 
sat  iflfied  tlv«A,  VV.  «vi%WYafe^  %«ibaV3«^  ^^  >as:v«^ 
due  to  t\ie  Uc\.  *V3[i%.\.\Xifc^ia«!^^JM&.^%«\>'^ 
caTrying  lA.  t^<a  f«sa»  XXnisb,  %Jw  Vs««  w« 
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coaI  sbipped  by  other  shippers."  The  judg- 
ment of  the  Circuit  Court  of  Appeals  is  re- 
versed,  and  the  case  remanded  to  the  Dis- 
trict Courty  with  directions  to  grant  a  new 
triaL 
Reversed. 

Mr.  Justice  Pitney,  dissenting: 
The  judgment  under  review  sustains  a 
recovery  in  behalf  of  a  company  shipping 
coal  in  interstate  commerce,  that  waa 
charged  and  paid  the  lawful  published  rates 
of  freight,  for  the  difference  between  the 
rates  thus  charged  and  paid  and  the  less 
rates  customarily  allowed  to  other  shippers 
of  coal  during  the  same  period  and  between 
the  same  termini.  97  C.  C.  A.  383,  173 
Fed.  1.  The  action  is  based  upon 
II  2  and  8  of  the  interstate  commerce  act.f 
100]24  Stat.  379,  *chap.  104,  U.  S.  Comp. 
Stat.  Supp.  1911,  p.  1284.  The  discrimina- 
tion was  accomplished  by  means  of  rebates 
allowed  to  the  other  shippers,  the  excuse  for 
which,  or  the  reason  for  the  discrimination, 
as  assigned  by  the  plaintiff  in  error,  was 
that  the  coal  on  which  the  rebates  were 
allowed  was  shipped  pursuant  to  contracts 
of  sale  made  by  the  favored  shippers  prior 
to  the  putting  in  force  of  the  published 
tariff,  and  made  in  reliance  upon  the  lower 
rates  then  in  force.  It  was  proved  that 
during  the  two  years  from  April  1,  1899,  to 
April  1,  1901,  the  plaintiff  shipped  about 
40,000  tons,  upon  which  it  paid  the  full 
tariff  rate.  The  verdict  and  judgment  for 
$12,013.61  represent  the  difference  between 
the  freight  charges  actually  paid  by  the 
plaintiff  and  what  it  would  have  paid  if  its 
coal  had  been  carried  on  the  same  terms  as 
the  "contract  coal." 

I  agree  with  the  view  of  the  court  that 
the  suit  was  maintainable  without  any 
previous  action  by  the  Interstate  Commerce 
Commission.  I  agree  also  that  "even  if  a 
difference  in  rates  could  be  made  between 
free  and  contract  coal,  none  was  made  in 
the  only  way  in  which  it  could  have  been 

t  Sec.  2.  That  if  any  common  carrier  sub- 
ject to  the  provisions  of  this  act  shall, 
directly  or  indirectly,  bv  any  special  rate, 
rebate,  drawback,  or  other  device,  charge, 
demand,  collect,  or  receive  from  any  person 
or  persons,  a  greater  or  less  compensation 
for  any  service  rendered,  or  to  be  rendered, 
in  the  transportation  of  passengers  or  prop- 
erty, subject  to  the  provisions  of  this  act, 
than  it  charges,  demands,  collects,  or  re- 
ceives from  any  other  person  or  persons,  for 
doing  for  him  or  them  a  like  and  contem- 

Kraneous  service  in  the  transportation  of  a 
;e  kind  of  traffic  under  substantially  sim- 
ilar circumstances  and  conditions,  such 
common  carrier  shall  be  deemed  guilty  of 
unjust  discrimination,  which  is  hereby  pro- 
hSbited  and  declared  to  be  unlawful. 


lawfully  done.  The  published  tariffs  made 
no  distinction  between  contract  coal  and 
free  coal,  but  named  one  rate  for  all  alike. 
That  being  true,  only  that  singl«  rate  could 
be  charged." 

Were  the  question  before  us,  I  should  be 
inclined  to  say  that  the  interstate  com- 
merce act  does  not  admit  of  a  differenoe  in 
rate  for  substantially  the  same  transpor- 
tation service,  at  the  same  time  and  under 
substantially  similar  circumstances,  based 
upon  the  mer<»  fa^t  that  the  coal  of  one 
shipper  has  been  previously  sold,  under 
"contract"  or  otherwise,  while  the  coal  of 
the  other  shipper  has  been  sold,  but  at  a 
different  time,  or  remains  to  be  sold  on  its 
arrival  at  market.  Such  a  discrimination 
is  in  effect  based  upon  the  mere  ownership 
of  the  goods  transported,  which  has  recent- 
ly been  condemned  by  this  court.  Interstate 
Commerce  Commission  v.  Delaware,  L.  ft  W. 
R.  Co.  220  *U.  S.  236,  262,  66  L.  ed.[110 
448,  466,  31  Sup.  Ct.  Rep.  392.  And  see 
New  York,  N.  H.  ft  H.  R.  Co.  v.  Interstate 
Conmierce  Commission,  200  U.  S.  361,  396, 
60  L.  ed.  515,  623,  26  Sup.  Ct.  Rep.  272; 
Armour  Packing  Co.  v.  United  States,  200 
U.  S.  66,  82,  62  L.  ed.  681,  696,  28  Sup.  Ct. 
Rep.  428. 

The  court,  while  sustaining  the  right  of 
action  upon  the  facts  presented  in  this 
record,  reverses  the  judgment  and  awards 
a  new  trial,  on  the  ground  that  under  the 
statute  there  is  no  presumption  of  loss  on 
the  part  of  the  shipper  against  whom  the 
discrimination  is  made,  and  therefore  no 
established  measure  of  damages  in  favor  of 
the  plaintiff;  that  §  8  of  the  act,  in  giving 
a  right  of  action  for  damages  to  the  injured 
party,  indicated  the  legislative  intent  that 
the  responsibility  of  the  carrier  to  a  ship- 
per injured  by  discrimination  in  rates  should 
be  measured  not  by  the  amount  of  the  dis- 
crimination, but  by  the  consequential  in- 
jury accruing  to  the  shipper  because  of  the 
discrimination,   and    that    without  special 

Sec.  8.  That  in  case  anv  common  carrier 
subject  to  the  provisions  of  this  act  shall  do, 
cause  to  be  done,  or  permit  to  be  done  any 
act,  matter,  or  thine  in  this  act  prohibitod 
or  declared  to  be  unlawful,  or  shall  omit  to 
do  any  act,  matter,  or  thing  in  this  act  re- 
quirea  to  be  done,  such  common  carrier  shall 
be  liable  to  the  person  or  persons  injured 
thereby  for  the  full  amount  of  damages  sus- 
tained in  consequence  of  any  such  violation 
of  the  provisions  of  this  act,  together  with 
a  reasonable  counsel  or  attorney  s  fee,  to  be 
fixed  by  the  court  in  every  case  of  ft- 
covery,  which  attorney's  fee  shall  be  taxed 
and  collected  as  part  of  the  eoata  in  the 
case. 
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proof  of  resulting  damage  there  can  be  no 
recovery. 

With  great  respect,  I  feel  oonstrained  to 
dissent  from  the  view  thus  taken  of  the  act 
of  Congress,  and  from  the  result  to  which 
it  leads  in  this  ease. 

I  have  not  been  able  to  bring  myself  to 
accept  that  view,  and,  on  the  contrary,  con- 
sider that  §  2  of  the  act  deals  with  the  pro- 
hibited discrimination  in  rates  as  a  direct 
pecuniary  injury  to  the  disfavored  shipper, 
precisely  equivalent  in  amount  to  the  dis- 
crimination; that  the  act  looks  upon  the 
common  carrier  as  a  public  servant,  bound 
to  treat  all  shippers  alike;  that  it  recog- 
nizes that  the  established  and  published 
rates,  while  reasonable  in  law,  may  be  un- 
reasonable in  fact,  and  are  proven  to  be  so 
when  the  carrier  customarily  charges  less 
to  favored  shippers;  that  it  treats  the  cus- 
tomary allowance  to  favored  shippers  of  re- 
bates or  drawbacks  as  an  admission  by  the 
carrier  that  the  higher  rate  charged  to  the 
disfavored  shipper  is  excessive  and  extor- 
tionate in  fact  by  precisely  the  amount  of 
the  rebate;  that  the  disfavored  shipper  is 
the  "person  injured,"  within  the  meaning  of 
211]§  8,  and  *that  the  "damages  sustained 
in  consequence  of  any  such  violation"  are,  in 
cases  of  rate  discrimination,  at  least  as 
great  as  the  amount  of  the  discrimination; 
that  the  maintaining  of  equality  in  rates 
being  the  duty  of  the  public  servant  as 
prescribed  by  the  act,  the  question  whether 
the  shipper,  on  paying  such  rates  as  the  law 
prescribes,  charges  the  freight  to  his  con- 
signees, directly  or  indirectly,  or  not  at  all, 
is  a  matter  of  no  legitimate  concern  to 
the  public  servant.  I  am  convinced  further, 
as  the  result  of  a  somewhat  exhaustive  ex- 
amination of  the  question,  that  the  view 
just  indicated  is  not  only  consistent  with 
the  language  and  evident  policy  of  the  act, 
viewed  in  the  light  of  the  evils  that  it  was 
designed  to  correct,  but  is  consistent  with 
its  legislative  history,  and  at  the  same 
time  accords  with  the  practical  construction 
that  has  been  placed  upon  it  by  the  Inter- 
state Conunerce  Commission,  and  recognized 
by  the  courts  (including  this  court)  from 
the  time  of  its  enactment;  that  no  other 
practicable  mode  of  determining  the  dam- 
ages, capable  of  general  application,  has 
been  suggested  for  cases  of  rate  discrim- 
ination, than  that  which  measures  the  re- 
covery by  the  amount  of  the  discrimina- 
tion; and  that  this  was  the  well-settled 
measure  of  damages  in  such  cases,  as  ad- 
ministered generally  in  the  courts  of  this 
country  prior  to  the  passage  of  the  act, 
and  at  the  same  time  was  the  established 
rule  of  damages  under  the  act  of  Parlia- 
ment upon  which  our  $  2  was  modeled,  i^ 
57  li.  ed* 


already  established  by  repeated  decisiQiis  of 
the  House  of  Lords  when  Congress  passed 
the  "act  to  regulate  commerce;"  and  thai 
the  English  decisions  are  cogent  evidence  of 
the  intent  and  meaning  of  Congress,  as  this 
court  has  several  times  declared. 

The  precise  error  attributed  to  the  trial 
judge  is  the  refusal  to  charge,  as  requested, 
that  "to  entitle  the  plaintiff  to  reoover,  the 
jury  must  be  satisfied  that  it  sustained 
some  loss  or  injury  due  to  the  fact  that 
the  defendant  was  'carrying  at  the  [212 
same  time,  at  lower  rates,  coal  shipped  by 
other  shippers." 

Since  the  recovery  was  based  upon  a  dis- 
crimination arising  from  the  payment  of  re- 
bates to  the  other  shippers  on  coal  shipped 
by  them  in  fulfilment  of  contracts  made 
long  before,  so  that  the  coal  upon  whieh 
the  rebates  were  allowed  did  not  and  ooold 
not  come  into  direct  competition  with  tha 
plaintiff's  coal  in  the  market,  it  is  preram- 
able  that  there  was  no  consequential  in- 
jury to  the  plaintiff  attributable  to  this 
particular  series  of  rebates,  nor  any  pror* 
able  injury  aside  from  the  fact  that  mors 
money  was  exacted  from  plaintiff  than 
ought  to  have  been  exacted  on  principles  of 
equality.  A  reversal  of  the  judgment  upon 
the  ground  adopted  by  the  court  is  equivft- 
lent  to  a  denial  of  the  right  of  aeiloB  im 
this  case,  and  apparently  in  all  cases  ex* 
cept  in  the  rare  instance  where  merchaiidlss 
on  which  rebates  are  allowed  happeos  to 
come  into  direct  market  competition  with 
the  goods  of  the  complaining  shipper. 

Not  only  in  the  present  case,  but  in 
cases,  it  is  impossible  to  trace  actual 
quential  damages  to  the  particular  diserim* 
ination,  and  so  the  view  adopted  virtimllj 
nullifies  the  right  of  action  given  by  |t 
of  the  act,  so  far  as  concerns  persons  Ift* 
jured  by  the  discriminations  that  are  pio- 
hibited  by  1 2. 

Sec.  8  says  in  terms  that  for  anything 
done  by  the  common  carrier,  contrary  to  tbt 
prohibition  of  the  act,  it  shall  be  "lUbls  to 
the  person  or  persons  injured  thereby  fsr 
the  full  amount  of  damages  sustained  In 
consequence  of  any  such  violation."  Baeh 
of  the  preceding  seven  sections  contains  pro- 
hibitions, from  the  violation  of  which 
damage  may  result  to  the  shipper;  especial- 
ly the  first  four,  of  which  1 1  prohibiti 
unjust  and  unreasonsble  charges;  |2  pro- 
hibits discriminations  in  chaiges,  by  what- 
ever device  accomplished ;  |  8  prohibits  "any 
undue  and  unreasonable  preference  or  ad- 
vantage to  any  particular  'person,  ete.[llS 
in  any  respect  whatsoever;"  and  requires  thai 
reasonably  proper  and  equal  facilities  bs 
afforded  for  the  interchange  of  traflle  with 
connecting  lines;    and  |  4    prohlhiiik  ^u^ 
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uharging  of  greater  compensation  under 
substantially  similar  circumstances  and  con- 
ditions for  a  shorter  thtin  for  a  longer  dis- 
tance oyer  the  same  line,  in  the  same  direc- 
tion, the  shorter  being  included  within  the 
longer  distance;  with  a  proviso  not  now 
pertinent.  Certainly,  the  act  contemplated 
that  shippers  against  whom  these  discrimin- 
ations were  practised,  and  for  whose  benefit 
the  entire  act  was  framed,  were  to  be  treated 
as  "persons  injured"  within  the  meaning 
of  $8.  And  by  that  section  they  are  to 
have  the  "full  amount  of  damages  sustained 
in  consequence  of  any  such  violation." 

The  word  "damages,"  according  to  its 
customary  usage,  is  at  least  as  properly  ap- 
plicable to  the  immediate  and  direct  re- 
sult of  imposing  higher  charges  upon  one 
shipper  than  are  customarily  charged  under 
similar  circumstances  and  for  a  like  service 
to  other  shippers,  as  it  is  to  the  ultimate 
consequences  of  such  discrimination.  The 
purpose  that  runs  througliout  the  act  is  to 
require  equality  of  treatment.  How  can 
this  be  so  easily  accomplished  as  to  treat 
the  damage  as  being  complete  when  the 
freight  bill  is  paid,  based  upon  rates  that 
are  higher  than  those  charged  to  other  ship- 
pers, and  to  require  equality  by  insisting 
upon  a  return  of  the  excess? 

Courts  everywhere  are  insistent  that  re- 
mote and  consequential  and  speculative 
damages  shall  be  excluded  from  considera- 
tion, and  that  only  those  directly  and  prox- 
imately resulting  from  the  injury  shall  be 
considered.  What  can  be  more  direct  and 
proximate  as  damage  to  a  shipper  against 
whom  a  discrimination  is  practised,  than 
the  measure  of  the  discrimination  as  shown 
by  a  comparison  of  freight  bills?  And  what 
can  be  more  remote  and  speculative  than 
to  enter  into  considerations  arising  out  of 
the  mode  in  which  the  shipper  transacts  his 
214]business,  *and  to  consider  whether  the 
particular  commodities  upon  which  the  dis- 
criminatory rates  have  been  imposed  were 
sold  under  this  or  that  arrangement  as  be- 
tween shipper  and  consignee,  and  whether 
the  discriminations  have  resulted  in  the  loss 
of  a  particular  sale,  or  of  a  particular 
profit,  or  of  a  particular  customer?  Con- 
gress, of  course,  recognized  the  notorious 
fact  that  rate  discriminations  often  ren- 
dered it  impossible  for  the  disfavored  ship- 
pers to  profitably  continue  in  business 
Rate  discriminations  were  prohibited  for 
that  reason,  amongst  others.  But  Con- 
gress, I  submit,  never  intended  to  impose 
upon  the  injured  party  the  impossible  task 
of  tracing  his  ultimate  losses  to  this  or  to 
that  BbipmeDt,  w 

But  it  is  said  that  whatever  view  mv^\\t\ 


as  I  think,  a  very  strained)  meaning  must 
be   attributed   to   the  word   "damages"  at 
used  in  the  interstate  commerce  act,  beeausf 
of  the  course  of  proceedings   in    Congress 
that   resulted    in   the    enactment   of   that 
statute.     It  is  pointed  out  that  |  2  of  tbr 
original  bill  provided  in  terms  that  in  the 
case  of  a  rate  discrimination,  the  carrier 
should  be  liable  to  the  disfavored  shipper 
"for  the  difference  between  such  higher  rate 
and  the  lowest  rate  charged  upon  like  ship 
ments  during  the  same  period,"  with  a  sim 
ilar  provision  respecting  rebates  and  draw- 
backs; and  it  is  said  that  because  this  pro 
vision  was  finally  omitted  from  the  act,  tbf 
result  is   not  only  significant  but   conclu- 
sive  evidence  of  a   legislative   intent  that 
the  "damages"  in  §  8,  so  far  as  discrimin 
atory  rates  are  concerned,  are  to  be  meas- 
ured in  some  other  manner.    If  |  8  had  iu 
terms  prescribed  any  other  measure  than 
that  which  was  in  the  original  §  2,  or  if  an} 
other  had  been  then  known  to  the  law,  1 
could  appreciate  the  force  of  the  argument. 
The  course  of  the  debate  in   Congress,  •» 
quoted  in  the  opinion,  jhows  that  Senatoi 
Cullom,  who  was  the  chief  sponsor  for  tlu- 
bill,  and  a  member  of  the  Senate  confer- 
ence  committee,   explained    the   change   a»> 
^intended  to  simply  group  into  one  sec'[21  .^ 
tion  all  the  provisions  respecting  damages 
that  had  been  contained  in  three  sections 
That  this  was  done  merely  for  the  purpose  of 
simplification,  and  with  the  understanding 
that  the  courts  would  of  course  apply  th^ 
proper  measure  of  damages   in   each   case, 
and  would  not  need  Congress  to  tell  them 
how  to  do  this,  clearly  appears  from  S^n 
a  tor  Cullom's  remarks  in  explanation  of  the 
change.     If  any  other  measure  of  damages 
in  rate  discrimination  cases  had  ever  been 
successfully  applied,  I  could  concede  some 
force  to  the  reasoning  that  is  based  upon 
this  change  in  the  bill  during  its  progress 
through  Congress.     But  no  other  measure 
has  been  applied,  nor  does  the  opinion  point 
out  how  any  other  can  be. 

As  a  great  English  judge  Baid,t  in  one 
of  the  cases  referred  to  below:  "I  think 
.  .  .  that  there  would  be  very  great  diffi- 
culty, if  the  principle  of  overcharge 
[meaning  a  comparison  of  the  rate» 
charged]  were  rejected,  in  finding  any  other 
remedy  by  way  of  damages  applicable  to 
such  a  ease."  [Denaby  Main  Colliery  Co.  t 
Manchester,  8.  &  L.  R.  Co.  L.  R.  11  Apr* 
Cas.  117.]  These  words  were  used  in  th<- 
House  of  Lords  in  the  last  of  a  series  of 
notable  cases  that  finally  settled  the  mea» 


tThe  Earl   of    Selborne,  formerly    I^H 
C\vwv<i^\\qt  S<»lborne,  and  before  that,  as  Sir 
^OMTi^^W  "^^XxaKt,  w5>\\c&A  \Qt  Great  Britain 
otberwige  be  entertained,  a  particular  ^aii4,^  cA.  V>\^  Qi^iies^.  kt\A\.T^\:\QT^. 
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are  of  damages  for  rate  diBcriminationiy 
under  an  act  of  Parliament  that  furnished 
the  model  for  1 2  of  our  interstate  commerce 
act.  That  decision  was  rendered  a  little 
more  than  a  year  before  the  passage  of  our 
act.  It  was  undoubtedly  known  to  Sena- 
tor Cullom  (a  lawyer  by  profession),  who 
doubtless  also  knew  that  the  English  courts, 
in  a  series  of  decisions,  had  adopted  the 
simple  solution  that  the  damage  was  to  be 
measured  by  the  amount  of  the  discrimina^ 
tion.  It  would,  I  think,  have  surprised  the 
learned  and  distinguished  Senator  if  he  had 
been  told  that  in  merely  "simplifying"  his 
act  he  had  in  effect  deprived  the  disfavored 
116]8hipper  of  any  and  *all  remedies  in  the 
ordinary  case  of  discrimination,  and  that, 
too,  in  a  legislative  measure  whose  under- 
lying purpose  was  to  prevent  such  discrim- 
inations, and  to  add  to  and  extend  the 
remedies  already  available  for  securing  re- 
dress against  them. 

Prior  to  the  passage  of  the  act,  while  the 
courts  of  England  perhaps  did  not  recog- 
nize a  right  to  recover  for  unjust  discrim- 
inations unless  the  rate  charged  to  the  com- 
plaining party  was  of  itself  excessive,  the 
weight  of  authority  in  this  country  was  to 
the  contrary,  as  pointed  out  by  this  court 
in  Interstate  Commerce  Commission  v.  Bal- 
timore ft  0.  R.  Co.  146  U.  S.  263,  275,  36 
L.  ed.  699,  703,  4  Inters.  Com.  Rep.  92,  12 
Sup.  Ct.  Rep.  844.  And  see  Hays  v.  Penn- 
sylvania Ca  (1882)  12  Fed.  309,  and  note; 
Samuels  v.  Louisville  ft  N.  R.  Co.  (1887)  4 
Inters.  Com.  Rep.  420,  31  Fed.  67; 
Cook  V.  Chicago,  R.  I.  ft  P.  R. 
0>.  81  Iowa.  551,  563,  9  LJLA.  764, 
8  Inters.  Com.  Rep.  383,  26  Am.  St.  Rep. 
612,  46  N.  W.  1080.  Louisville,  £.  ft  St  L. 
R.  Co.  T.  Wilson,  132  Ind.  617,  626,  18 
L.RJL  106,  32  N.  E.  311.  The  intersUte 
commerce  act  and  the  reports  and  debates  in 
(ingress  that  preceded  it  are  replete  with 
evidence  that  the  act  was  intended  to  give 
to  the  shipper  against  whom  discrimination 
was  practised  at  least  as  ample  remedy  as 
he  would  have  against  exactions  that  were 
for  any  other  reason  unjust  or  extortionate. 

As  a  matter  of  practical  construction,  the 
course  adopted  by  the  Interstate  Commerce 
C^ommission  in  reparation  cases  is  most 
convincing,  not  only  of  what  was  deemed  to 
be  the  intent  of  Congress,  but  of  the  fact 
that  no  other  measure  of  reparation  is 
practicable  saving  that  which  is  based  on  the 
rate  differential.  In  every  case  that  has 
arisen,  so  far  as  I  can  discover,  the  differ- 
ence in  rate  has  been  adopted  as  the  basis 
of  reparation.  The  cases  will  be  referred  to 
below. 

Referenoe  if  made  in  the  opinion  to  the 
deelmntion  of  Hub  eourt   (by  Mr.  Jutioa 


Brewer)  in  Parsons  v.  Chicago  ft  N.  W.  R. 
Co.  167  U.  S.  447,  460,  42  L.  ed.  231,  236, 
17  Sup.  (^  Rep.  887,  that  "before  any 
party  can  recover  under  the  met,  he  must 
show  not  merely  the  wrong  of  the  carrier,  but 
that  that  wrong  has  in  fact  ^operated  to[l  1 7 
his  injury."  But  the  next  succeeding  words 
show  that  this  had  no  such  meaning  as  is 
now  attributed  to  it.  They  are:  "If  he 
[the  plaintiff]  had  shipped  to  New  York  and 
had  been  charged  local  rates,  he  might  hatfe 
recovered  any  ewceee  thereon  over  through 
rate:** 

In  short,  Parsons  had  made  only  "local" 
shipments  (Iowa  to  Chicago),  and  had  paid 
the  regular  published  rates  therefor.  The 
court  held  that  he  was  not  injured,  under 
the  particular  circumstances  of  the  case,  by 
the  failure  of  the  railway  company  to  file 
and  publish  a  certain  tariff  of  through  rates, 
applicable  not  to  Chicago  shipments,  but 
only  to  those  destined  to  New  York  and 
other  points  on  the  Atlantic  seaboard.  And 
so  the  decision  was,  that  he  had  no  gro%ind 
of  aetum.  The  case  has  no  proper  bearing, 
as  an  authority,  upon  the  question  of  the 
measure  of  damages;  but  if  it  is  to  be  em- 
ployed as  an  authority  at  all  upon  that 
question,  the  declaration  of  the  court,  thai 
if  Parsons  had  been  entitled  to  recover,  his 
damages  would  have  been  measured  by  the 
rate  differential,  ought  not  to  be  overlooked. 
The  fact  is  that  in  the  Parsons  Case, 
while  the  plaintiff  claimed  that  the  carrier 
was  guilty  of  a  discrimination  in  rates,  this 
court  upon  an  analysis  of  his  petition — 
upon  a  demurrer  to  which  the  case  was  de- 
termined— ^found  there  was  no  infraction  of 
§  2,  because  the  plaintiff  had  made  no  ship- 
ments that  entitled  him  to  the  lower  rates 
of  which  he  complained;  so  that  there  was 
no  real  basis  for  his  action  except  the  fail- 
ure of  the  carrier  to  publish  or  file  the 
rates  as  required  by  |6  of  the  act.  The 
gist  of  the  complaint  was  that  the  carrier, 
which  operated  a  system  of  railroad  from 
points  in  Nebraska,  through  Iowa  to  Chi- 
cago, for  the  purpose  of  giving  unlawful 
preference  to  the  shippers  of  com  and  oats 
in  Nebraska,  and  to  unlawfully  discriminate 
against  the  plaintiffs  and  other  Iowa  ship- 
pers, put  in  force  from  Nebraska  points  a 
certain  freight  tariff  on  com  and  oats  in 
carload  lots  to  Rochelle,  Illinois,  when 
•destined  to  New  York,  Boston,  PhOorlllS 
delphia,  or  Baltimore;  that  this  was  never 
circulated  or  published  at  any  of  the  stations 
on  defendant's  road  in  Iowa,  nor  filed  with 
the  Interstate  Commerce  Commission,  and 
its  existence  was  concealed  from.  1^^  Va^ss^^.* 
edge  ol  pVamtSft  %si^  ^>2Ma  igt\^^«t%  ^tv  '^'^ 
\  Vine  ol  d«l«id!Mi!e%  Tf»iSL  \».  Vjpw^s  "J"^^^ 
I  c«rUAii  4iA«i  iMBa^^T^»2a»a>^^^^  ^^ 
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BLent  at  •  ^tfttlon  in  lows,  cert*iD  quMititiea    inil)  serve,  I  think,  to  thow  that  the  court 

of  com  knd  o*ta,  and   wm  prevented  uid  wti   met*lj   negatiTing   ft  reeovery   on   tbe 

deprived,  t^  rcMon  of  the  matters  alleged,  part  ot  one  who  might  have  ahipped,  but 

of  the  right  to  ihip  the  same  upon  the  temu  did  not  ahip,  and  wBi  not  n«ffativi»g,  but, 

and  at  the  nte  thus  given  to  ibippers  in  the  on   t\t  eontrary,   affirminff,   arguondo,    tA« 

state  of  Nebraska,  and  was  obliged  to  and  theory  that,  m  tif  event  of  tho  eaittenct  of 

did    ship    his   grain    over   defendajit's    road  a  right  of  action,  the  meatxre  of  damagei 

from  the  Iowa  point  to  Chicago,  at  a  higher  lomild  have  been  ffte  difforenoe  in  rftfe*. 

late  than  he  could  have  had  b?  talcing  ad-  The  opinion  herein   refers  to  and  under- 

Vantage  of  the  Nebraelia  schedule  if  that  had  takes  to  distinguish  the  three  English  eases 

been  pnUished  in  Iowa;   that  this  eoosti-  to   which   I   have  already   referred, — Qreat 

tnted  an  unlawful  preference  and  diseriroin-  Western  R.  Co.  v,  Sutton   (1809)   L.  R.  4 

atiou  b;  defendant  in  tavoi  of  the  shippers  H.  L.  226,  38  L.  J.  Ezch.  N.  B.  ITT,  22  L.  T. 

of    grain    in    the    state   of    Nebraska,   and  N.  8.  43,  16  Week.  Rep.  92;   London  k  N. 

against  the  plaintiif  as  a  shipper  of  grain  W.  R.  Co.  v.  Evershed  (18T8)  L.  R.  3  App. 

in   the   state   of   Iowa,    and    the   defendant  Cm.  1029,  48  L.  J.  Q.  B.  N.  S.  22,  39  L.  T. 

thereby  charged,  demanded,  and  received  a  N.  B,  306,  26  Week.  Rep.  883,  6  Eng.  RuL 

greater  eompensation  for  a  shorter  than  for  ^as.  3B1 ;  and  Denahy  Main  Colliery  Co.  v. 

a    longer    haul    (the    longer    including    the  Manchester,  B.  k  U  K.  Co.   (1885)  L.  R.  11 

shorS,    under    suhsUntTally    simi.af  cir-  ^pp.  Cas^  9T.  «  ^^  *  Y_C«-   133,  « 

^mstancee.      This    court    ,hy    M.    Justice  ^  J.  «4?-.n?s"!;."that  ^th^"  "do\S 

Tr*;«»^  ?**,.''?  Z"  '**';  '"l^^  -"PPort  t^<  proposition  that  daL«ge<  can 
out  (p.  465)  that  the  tanfl  compla.ned  of  ^'"^^,^„i  „ifhout  proof  of  wh?t  pecu- 
was  a  joint  Unff,  and  not  a  tariff  of  local  „i,^  j^  ^^^  been  suffered  as  a  result  of 
rates  on  grain  to  Rochelle,  Illinois,  or  even  o,,  discrimination;"  that  "the  court 
to  Chicago,  which  was  the  eastern  limit  of  treated  the  low  rate  as  evidence  of  what 
defendant's  road;  that  (p.  4S7)  the  pleader  was  a  reasonable  rate,  and  thereupon  gave 
bad  not  made  out  a  ease  on  which  it  could  judgment  for  damages  as  for  an  orensharge;' 
be  said  that  the  so-called  joint  tarilT  was  e  and  that  "the  act  of  'Parliament [1 90 
mere  device  under  color  of  which  defendant  .  .  .  made  the  lowest  rate  the  lawful 
was  shipping  grain  from  Nebraska  points  to  rate."  With  great  respect,  it  seems  to  me, 
Chicago  at  less  rates  than  were  being  the  court  has  misapprehended  the  effect  of 
charged  to  the  nearer  points  in  Iowa;  and  these  decisions;  perhaps  because  of  not  die- 
proceeded  to  show  (p.  4fi9)  that  plaintiff's  tinguishing  two  variant  statute*  there  un 
argument  practically  was  "that  if  the  der  discussion.  There  was  no  act  of  Par- 
tariff  had  been  filed  with  the  Commission,  liament  that  "made  the  lowest  rate  th* 
it  might  have  made  an  order,  either  general  lawful  rate,"  or  in  terms  declared  that  any 
or  speeial,  requiring  that  it  be  posted  at  the  excess  over  the  lowest  rate  was  extortionate^ 
Iowa  stations;  that  if  it  had  been  ho  posted,  or  recoverable  in  an  action  at  law,  as  for 
lit]  *he  might  have  examined  the  rntee,  an  overcharge.  The  remedy  that  the  courts 
and  might  liave  determined  to  ship  his  of  England  accorded  to  the  aggrieved  ship- 
eom,  not  to  Chicago,  bnt  to  one  of  the  four  pers  against  whom  the  railway  oompaniM 
eastern  points  named  in  such  tariff."  It  had  discriminated  was  based  upon  an  aet 
was  this  line  of  reasoning  that  led  the  court  of  Parliament  that,  so  far  as  eoncems  the 
to  the  point  of  remarking,  p.  400,  that  "the  measure  of  damages  for  an  unlawful  dis- 
only  Tie4>t  of  recovery  given  by  the  inter-  crimination,  is  not  to  be  distinguished  from 
state  commerce  act  to  the  individual  is  to  |  2  of  the  interstate  commerce  act;  indeed, 
the  'person  or  pertoni  infured  thereby  for  it  furnished  the  model  for  that  sectitM. 
the  full  amount  of  damage*  sustained  in  True,  it  was  a  very  imperfect  model  Is 
eonsequenee  of  any  of  the  violations  of  the  some  respects,  and  was  improved  upon  by 
provisions  ot  this  act.'  So,  before  any  Congress ;  but  It  was  not  departed  from  la 
party  can  reoover  under  the  act,  be  must  any  respect  that  pertains  to  the  «i«a*«rt 
show,  not  merely  the  wrong  of  the  carrier,  of  damagt»  for  favoritism  in  rate-making. 
bwl  that  that  wrong  hiu  in  fact  operated  Whatever  distinction  (if  any)  the  English 
to  hi*  injury.  If  he  had  skipped  (o  yew  courts  make  between  "overehargo"  and 
Fori:  and  been  charged  loool  rate*,  fbe  "damages"  has  arisen  with  reepeot  to  a 
might  Aace  recot>ered  any  exce»>  thereon  different  statute,  and  one  that  famished 
over  through  ratet.  Re  did  not  ship  to  the  model  for  1 3  of  our  Interstate  eon- 
New    York,    and    yet   seeks    to    recover    the  meree  act. 

extra  sum  he  might  have  been  charged  if  Since    the    English    decision*    referred   to 

he  had  ahipped.     Penalties  are  not  recover-  were  rendered  prior  to  the  adoption  ot  ear 

able  on  mere  possibilities."  act.    and   afforded   a    construction    ot   tkc 

Tb»  wordf  italidsed  (not  so  In  t^  arig-  Engliah  Mto  tnm  wU«h  oon  was  taken,  K 

M4*9  i»  n.  1^ 
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Li  of  the  utmoflt  importance  that  the  terms 
of  the  respective  acts  of  Parliament  and 
the  precise  grounds  of  the  decisions  should 
be  clearly  understood. 

The  first  of  those  acts  is  the  so-called 
equality  clause,  being  |90  of  the  railways 
clause  consolidation  act  1845  (8  ft  9  Vict, 
chap.  20),  enacted  to  consolidate  in  one 
act,  certain  provisions  usually  inserted  in 
the  "special  acts"  under  which  railway 
companies  were  incorporated.  Section  90 
is  set  forth  in  full  in  the  margin.f  As  will 
921]  *be  observed,  while  requiring  equality 
in  tolls  and  rates,  so  far  as  it  applied,  this 
clause  was  quite  limited  with  respect  to 
the  circumstances  under  which  it  applied, 
being  especially  confined  in  its  operation 
by  the  phrase  "passing  only  over  the  same 
portion  of  the  line  of  railway,  under  the 
same  circumstances."  It  was  in  this  re- 
spect, especially,  that  Congress  improved 
npon  the  model.  But,  so  far  as  this  sec- 
tion did  apply,  the  English  courts  held, 
in  the  cases  cited  in  the  opinion,  and  for 
reasons  that  will  be  set  forth  fully  below, 
that  where  inequality  in  rates  was  shown, 
the  shipper  against  whom  the  discrimina- 
tion was  made  could  recover  from  the  rail- 
way company  the  amount  of  the  discrim- 
ination in  an  action  for  money  had  and 
received,  as  so  much  money  unlawfully  ex- 
acted from  him,  just  as  by  the  common  law 
he  could  recover  the  excess  over  a  reason- 
able charge.  In  the  cases  cited,  or  in  any 
others  to  which  my  attention  has  been 
called,  no  other  measure  of  damages  has 
been  sanctioned,  excepting  that  based 
upon  the  amount  of  the  discrimination. 

The  other  act,  under  which  some  contro- 
versy had  arisen  in  the  English  courts  about 
222]the  allowance  of  damages  *(but  none 
at  all  about  the  measure  of  them),  is  "the 
railway  and  canal  traffic  act  1864"  (17  A 
18  Vict.  chap.  31),  of  which  the  2d,  Sd, 
and  6th  sections  are  pertinent  to  the 
present  inquiry.  The  2d  prescribes  the  duty 
of  railway  companies  to  furnish  reason- 
able facilities  for  traffic,  without  giving 
"any  undue  or  unreasonable  preference  or 


advantage  to  or  in  favor  of  any  particular 
person  or  company,  or  any  particular  de- 
scription of  traffic,  in  any  respect  what- 
soever, nor  shall  any  such  company  subject 
any  particular  person  or  company,  or  any 
particular  description  of  traffic,  to  any  un- 
due or  unreasonable  prejudice  or  disad- 
vantage in  any  respect  whatsoever."  The 
3d  section  gives  to  parties  eomplaining  of 
anything  done  or  omitted  to  be  done,  in 
violation  or  contravention  of  the  act,  a 
special  and  extraordinary  remedy,  by  apply- 
ing "in  a  summary  way,  by  motion  or  sum- 
mons," to  certain  of  the  superior  courts, 
or  to  any  judge  of  such  court,  authorizing 
the  court  or  judge  to  hear  and  determine 
the  matter  complained  of,  and  to  issue  an 
injunction  or  interdict,  restraining  the  com- 
pany from  further  continuing  such  violation 
of  the  act,  and  to  punish  disobedience  \fy 
attachment  or  other  process;  also  author- 
izing the  court  or  judge  to  impose  upon  the 
company  a  heavy  daily  fine  for  disobedi- 
ence of  the  injunction  or  interdict;  and 
"such  monies  shall  be  payable  as  the  court 
or  judge  may  direct,  either  to  the  party 
complaining,  or  into  court,  to  abide  the  ulti- 
mate decision  of  the  court,  or  to  her 
Majesty,  and  payment  thereof  may,  without 
prejudice  to  any  other  mode  of  recovering 
the  same,  be  enforced  by  attachment  or 
order  in  the  nature  of  a  writ  of  execution," 
etc  By  the  6th  section  it  was  enacted  as 
follows:  "6.  No  proceeding  shall  be  taken 
for  any  violation  or  contravention  of  the 
above  enactments  except  in  the  manner 
herein  provided,  but  nothing  herein  con- 
tained shall  take  away  or  diminish  any 
rights,  remedies,  or  privileges  of  any  person 
or  company  *against  any  railway  or  [US 
canal,  or  railway  and  canal  company,  under 
the  existing  law." 

The  courts  of  England  have  held  that  be- 
cause 1 2  of  this  act  establishes  rights  be- 
yond those  existing  at  the  common  law,  and 
§  3  gives  an  extraordinary  remedy  therefor, 
and  1 6  excludes  other  remedies,  there  can 
be  no  recovery  in  an  ordinary  action  for 
damages,  based  upon  the  mere  infringement 


190.  "And  whereas  it  is  expedient  that 
the  company  should  be  enabled  to  vary  the 
tolls  upon  the  railway  so  as  to  accommo- 
date tnem  to  the  circumstances  of  the 
traffic,  but  that  such  power  of  varyins 
should  not  be  used  for  the  purpose  of  prej- 
udicing or  favoring  particular  parties,  or 
for  the  purpose  of  coilusively  and  unfairly 
creating  a  monopolv,  either  in  the  hands  of 
the  company  or  of  particular  parties;"  it 
shall  be  lawful,  therefore,  for  tne  company, 
subject  to  the  provisions  and  limitations 
herein  and  in  the  special  act  contained, 
from  time  to  time  to  alter  or  vary  the  tolls 
hj  the  speeM  act  authorized  to  be  talcen, 

either  upon  the  wftoJe  or  upon  any  partieilr 
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lar  portions  of  the  railway,  as  they  shall 
think  fit;  provided  that  all  such  tolls  be  at 
all  times  charged  equally  to  all  persons,  and 
after  the  same  rate,  whether  per  ton  per 
mile  or  otherwise,  in  respect  of  all  passen- 
gers, and  of  all  companies  or  carriages  of 
the  same  description,  and  if  conveyed  or 
propelled  by  a  like  carriage  or  engine,  pass- 
ing only  over  the  same  portion  of  the  line 
of  railway  under  the  same  circumstances, 
and  no  reduction  or  advance  in  any  such 
tolls  diall  be  made,  either  directly  ot  v&r 
directly,  in  favoti  ol  ot  %]^Tdl^i  %jk5  -^^af^^s^ 
Ut  compaxL^  ox  '^mMRa.  \xi3^aSi»%  ^o^w^  « 
oaing  ii^  Tali\'w%i* 
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of  the  proWsions  of  |2;  but  it  has  been 
queried  whether,  for  a  Tiolation  of  |2|  if 
sueh  Tiolation  involves  an  unlawful  extor- 
tion of  money  for  earriage,  the  ordinary 
remedies  at  law  for  extortion  may 
not  be  applicable.  This  question  was 
reserved  by  the  House  of  Lords  in  the 
Denaby  Main  Colliery  Case,  L.  R.  11  App. 
Cas.  97,  112,  6  Ry.  k  C.  T.  Cas.  133,  66  L.  J. 
Q.  B.  N.  S.  181,  64  L.  T.  N.  8.  1,  60  J.  P. 
340.  But  the  court  of  appeal  having  in  that 
ease  declared  (L.  R.  14  Q.  B.  Div.  226)  that 
the  remedy  by  |6  was  exclusive,  the  same 
court  three  years  after  the  enactment  of 
our  interstate  commerce  act  (Rhymney  R. 
Co.  T.  Rhymney  Iron  Co.  L.  R.  26  Q.  B. 
Div.  146,  160,  69  L.  J.  Q.  B.  N.  8.  414,  63 
U  T.  N.  8.  407,  38  Week.  Rep.  764),  adhered 
to  that  view.  And  see,  on  the  same  subject, 
Lancashire  &  T.  R.  Co.  v.  Greenwood  (1888) 
L.  R.  21  Q.  B.  Div.  216,  68  L.  J.  Q.  B.  N.  8. 
16,  69  L.  T.  N.  8.  930. 

So  far  as  I  have  observed,  the  English 
courts  have  never  wavered  upon  the  ques- 
tion of  allowing  the  difference  in  freight 
charges  to  be  recovered  by  the  disfavored 
shipper,  for  violations  of  the  equality 
elause  of  the  act  of  1846;  nor  ever  sanc- 
tioned the  view  that  there  could  be  any 
other  measure  of  damages  Nor  can  I  find 
that  any  other  measure  of  damages  has  been 
suggested  for  a  violation  of  the  act  of  1864 
in  respect  of  a  rate  discrimination.  The 
controversy  about  that  act  has  been  whether 
any  suit  could  be  maintained  at  all  for  a 
violation  of  it. 

But,  aa  this  court  has  repeatedly  pointed 
mt$,  the  provieions  of  the  id  section  of  the 
it^eratate  commerce  act,  respecting  equality 
of  rates,  are  modeled  after  the  equality 
elause  (|90)  of  the  English  act  of  1845; 
while  the  3d  section  of  our  act  is  modeled 
after  the  English  act  of  1864. 

In  Interstate  Commerce  Commission  v. 
114]Baltimore  ft  0.  R.  Co.  146  *U.  8. 263, 
277,  36  L.  ed.  699, 703, 4  Inters.  C6m.  Rep.  92, 
12  8up.  Ct.  Rep.  844,  etc.,  the  court  re- 
ferred to  the  English  acts,  and  some  de- 
cisions of  the  English  courts  thereunder, 
tSLjing  (p.  284) :  "These  traffic  acts  do  not 
appear  to  be  as  comprehensive  as  our  own, 
and  may  justify  contracts  which  with  us 
would  be  obnoxious  to  the  long  and  short 
haul  clause  of  the  act,  or  would  be  open  to 
the  charge  of  unjust  discrimination.  But  so 
far  as  relates  to  the  question  of  'undue 
preference,*  it  may  he  presumed  that  Con' 
press,  in  adopting  the  language  of  the  Eng^ 
lish  act,  had  in  mind  the  constructions 
given  to  these  words  by  the  English  courts, 
and  intended  to  incorporate  them  into  the 
statute.  McDonald  v.  Hovey,  110  U.  8. 
619,  28  L.  ed.  269,  4  8up.  Ct.  Rep.  142." 
In  TexMB  A  P.  R.  Co.  T.  Interstate  Com- 
i4€M 


merce  Commission,  162  U.  8.  197,  222,  40  L. 
ed.  940,  948,  6  Inters.  Com.  Rep.  406,  16 
Sup.  Ct.  Rep.  666,  the  court  (by  Mr.  Jus- 
tice 8hiras)  said:  "Similar  legislation  by 
the  Parliament  of  England  may  render  it 
profitable  to  examine  some  of  the  decisions 
of  the  courts  of  that  country  construing  its 
provisions.  In  fact,  the  2d  section  of  our 
act  was  modeled  upon  §90  of  the  English 
'railway  clauses  consolidation  aet'  of  1846, 
known  as  the  'equality  clause/  and  the  3d 
section  of  our  act  was  modeled  upon  the  2d 
section  of  the  English  'act  for  the  better 
regulation  of  the  traffic  on  railways  and 
canals'  of  July  10,  1864,  and  the  11th  sec- 
tion of  the  act  of  July  21,  1873,  entitled — 
'An  Act  to  Make  Better  Provisions  for  the 
Carrying  into  Effect  the  Railway  and  Canal 
Traffic  Act  1854,  and  for  Other  Purposes 
Connected  Therewith."* 

In  Interstate  Commerce  Commission  v. 
Delaware,  L.  ft  W.  R.  Co.  ^20  U.  8.  236, 
263,  55  L.  ed.  448,  467,  31  Sup.  Ct.  Rep. 
392,  the  court  (by  Mr.  Chief  Justice  White) 
said:  "It  is  not  open  to  question  that  ths 
provisiona  of  |2  of  the  act  to  regulate 
commerce  toere  substantially  taken  from 
§  90  of  the  English  railways  clauses  con- 
solidation act  of  1845,  knoum  cm  the  equality 
clause.  Texas  &  P.  R.  Co.  v.  Interstate 
Commerce  Commission,  162  U.  8.  197,  222, 
40  L.  ed.  940,  948,  6  Inters.  Com.  Rep.  406, 
16  Sup.  Ct  Rep.  666.  Certain  also  is  it 
that  at  the  time  of  the  passage  of  the  act 
to  regulate  commerce,  that  clause  in  the 
English  *act  had  been  construed  as  only[225 
embracing  circumstances  concerning  the 
earriage  of  the  goods,  and  not  the  person  of 
the  sender;  or,  in  other  words,  that  the 
clause  did  not  allow  carriers  by  railroad  to 
make  a  difference  in  rates  because  of  differ- 
ences in  circumstances  arising  either  before 
the  service  of  the  carrier  began  or  after  it 
was  terminated.  It  was  therefore  settled 
in  England  that  the  cUuse  forbade  the 
charging  of  a  higher  rate  for  the  carriage  of 
goods  for  an  intercepting  or  forwarding 
agent  than  for  others.  Qreat  Western  R 
Co.  V.  Sutton  ( 1869 )  L.  R.  4  H.  L.  226,  38 
L.  J.  Exch.  N.  8.  177.  22  L.  T.  N.  8.  43, 
18  Week.  Rep.  92;  London  &  N.  W.  R  Co. 
V.  Evershed  (1878)  L.  R.  3  App.  Cas.  1029, 
48  L.  J.  Q.  B.  N.  8.  22,  89  L.  T.  N.  8.  806,  26 
Week.  Rep.  863,  5  Eng.  Rul.  Cas.  361,  and 
Denaby  Main  Colliery  Co.  v.  Manchester,  8. 
&  L.  R.  Co.  (1886)  L.  R.  11  App.  Cas.  97,  6 
Rv.  ft  C.  T.  Cas.  133,  66  L.  J.  Q.  B.  N.  8. 
181,  64  L.  T.  N.  8.  1,  50  J.  P.  340.  And  it 
may  not  be  doubted  that  the  settled  meat^ 
ing  which  was  agixed  to  the  English  equate 
ity  clause  at  the  time  of  the  adoption  of  tha 
act  to  regulate  commerce  applies  in  eoi^ 
struing  the  2d  section  of  that  act;  certainly 
to  Um  extent  thai  its  interpretation  is  Ib* 

t9»  V.  8. 


1*11 


raNNSTLVANlA  R.  00.  t.INTBRNATIQNAL  GOAL  UN.  Oa 


volved  in  the  matter  before  u>.  Wight  i 
United  SUtei,  107  U.  S.  S12,  42  L.  ed.  251 
17  Sup.  Ct  Rep.  322;  Interstate  Commere 
CommiMion  y.  Alabama  Uidlaad  R.  Co.  16 
V.  8.  144,  lae,  42  L.  ed.  414,  423,  18  Sui 
Ct  Rep.  46." 

Now,  what  waa  the  construction  of  th 
equality  clause  of  the  act  of  184S,  that  hai 
been  adopted  bv  the  English  courti,  in  thi 
eaaet  thus  cited  bj  this  court  as  controllinj 
evidence  of  what  Congress  intended  in  en 
acting  the  2d  iwtion  of  our  acti 

The  Great  Western  R.  Co.  t.  Suttoi 
(1860)  L.  R.  4  H.  L.  228,  was  an  actioi 
brought  snd  judgment  recovered  far  "fA< 
•mouni  of  certain  alleged  ovtrckarges."  Bu 
their  were  "overcharges"  onlj  in  the  sensi 
tliat  thej  were  the  differential  between  thi 
rates  charged  to  the  plaintiff  and  tboBi 
chared  to  othere.  The  opinions  of  thi 
judgei  being  called  for  hy  the  lords,  Mr 
Justice  Blackburn  delivered  the  prevailin| 
view,  expounding  the  subject  historically 
IE  tollowa  (p.  237):  "At  common  law  ( 
peraon  holding  himself  out  as  a  commoi 
32B]carrier  of  goods  was  not  under  'any  oh 
ligation  to  treat  all  ciistomerB  equaJly.t  Th< 
obligation  which  the  common  law  imposed 
upon  him  was  to  accept  and  carry  all  goodi 
delivered  to  him  for  carriage  according  t( 
hil  profession  (unless  he  had  some  reaaou' 
able  excuse  for  not  doing  so)  on  being  paid 
a  retuonable  compensation  (or  so  doing; 
and  if  the  carrier  refuted  to  accept  such 
goods,  an  action  lay  against  him  for  §« 
refusing;  and  if  the  customer,  in  order  to 
iuduce  the  carrier  to  perform  his  duty,  paid, 
under  protest,  a  larger  sum  than  was  rea- 
sonable, he  tnigkl  recover  back  tht  turpliu 
beyond  lehat  the  carrier  uxu  entitled  to  re- 
eette,  in  on  ocftoit  for  money  had  arid  re- 
ceived, ae  being  money  eatorted  from  him. 
But  the  fact  that  the  carrier  charged  others 
less,  though  it  was  evidence  to  show  that 
the  charge  was  unreasonable,  was  no  more 
than  evidence  tending  that  way.  There  waa 
nothing  in  the  common  law  to  hinder  a 
carrier  from  carrying  for  favored  individ- 
uals at  an  unreasonably  low  rate,  or  even 
gratit.  All  that  the  law  required  waa,  that 
he  should  not  charge  any  more  than  was 
reasonable;  see  per  Byles,  J.,  in  Baxenda1« 
V.  Eastern  Counties  R.  Co.  4  C,  B.  N.  S.  78, 
27  L.  J.  C.  P.  N.  S.  137;  and  per  Willes,  J., 
in  Branley  v.  Southeastern  R.  Co.  12  C.  B. 
N.  S.  74,  31  L.  J.  C.  P.  N.  B.  288,  9  Jur. 
N.  S.  329,  8  L.  T.  N.  S.  468.  But  when 
railways  came  into  operation,  and  it  waa 
found  that  they  practically  superseded  all 

tNote. — Otherwise  in  this  country.  In- 
terstate Commerce  Cfimmission  v.  Baltimore 
ft  O.  R.  Cft  14S  U.  8.  275,  38  L.  ed.  703,  4 
latera.  Com.  Rep.  02,  22  Sup.  O.  Rep.  844, 
Mod  other  owes  cited  nipnk 
vr  £l  ad. 


other  modes  of  transit,  it  became  a  queation 
tor  the  legislature  how  far  they  would,  when 
granting  numeroui  persons  power  to  make 
a  railway  and  act  as  carriera  on  that  line, 
impose  on  them  restrictioui  beyond  what 
the  common  law  imposed  on  ordinary  ost- 
rien.  At  first  the  legislature  in  each  spe- 
cial act  inserted  auch  clauaea  as  leemed,  to 
the  particular  committees,  reasonable  In 
each  case.  Very  soon  those  came  to  be  uaual 
clauses  which  the  then  chairman  of  com- 
mittees of  the  House  of  Lorda  used  to  re- 
quire to  be  inserted  in  all  railway  bills  with 
more  *or  less  modification.  They  were[93T 
known  by  bia  name  as  'Lord  Bhafteebury"* 
clauses.'  Finally,  in  1846,  the  legislature 
embodied  in  a  general  act  (8  A  9  VicL 
chap.  20)  those  clauses  which  it  was 
thought  expedient  should  generally  be  in- 
serted in  railway  acta." 

Mr.  Justice  Blackburn,  after  referring  to 
tlie  special  acta  that  governed  the  ease 
(what,  in  this  country,  would  be  called  the 
"charter"  of  the  company),  by  one  of  wllieh 
the  act  of  184S  was  incorporated  into  it, 
uid  saying  that  the  rights  of  the  parties 
must  depend  upon  the  effect  of  certain 
ither  sections  in  conjunction  with  |  90 
}f  the  act  of  1846,  which  was,  to  leave  the 
company  free  to  charge  what  it  thougfak 
9t  for  parcels  not  exceeding  600  pounds  in 
iveight,  "subject,  however,  to  the  effect  of 
:he  proviso  for  equality  contained  in  the 
)Oth  section  of  the  railways  elausee  oon- 
loljdatton  act  184S,  and  the  similar  prft- 
riso  for  equality  contained  in  the  former 
ipecial  act  of  thia  company  (7  ft  8  Viet, 
ihap.  3,  I  60),"  then  proceeded  to  say,- 

"Then  comes  the  queation,  %ohat  U  tha 
egal   effect   of   thia   proviso    for   eguelityt 

think  it  appears  from  the  preamble  of 
he  Both  section  of  the  r^lways  clauses  eon- 
lolidation  act  1846,  that  the  l^slatnra 
ras  of  opinion  that  the  changed  atate  of 
hinge  arising  from  the  general  nse  of 
ailways  made  it  expedient  to  impose  an 
bligatioD  on  railway  eompaniea  acting  aa 
arriers  beyond  what  is  imposed  on  a  ear- 
ier  at  common  law.  And  if  this  be  borne 
D  mind,  I  think  tha  eonetruction  of  the 
TotriMo  for  egvality  ii  clear,  and  U,  that 
ha  defendatitt  may,  tMhjeet  to  the  timila> 
iofie  (It  thtir  tpeoial  act*,  oharge  wAof 
liey  think  fit,  but  not  mora  to  one  peraon 
han  they,  during  the  same  time,  eharge  to 
thera  vnder  the  tame  ciroumataneei.  And 
think  it  follows  from  thia  that  if  the  de- 
mdanta  do  charge  more  to  one  perton  thatt 
Sey,  ditring  the  aame  time,  ehargt  t« 
then,  (he  ohorge  is,  'hii  rnirtii*  «i\  \>» 
tatute,  eatortionate.  kni.  "V  ^&i3i^  "^Si. 
he  riokte  a«d  Temedisa  ot  *  ^^''^^.Tm 


ttt-MO  SUPBSMK  OOUBT  OF  TBI  UNITSD  BTAIX8.  Oor.  TMh, 

tqitalitf/  linpoMd  bj  tlw  statute  on  rkilirfty  the  tour  judge*  who  took  purt  is  ■<— ■■<:-y 

oompaniM  meting  »•  earrien  on  their  line  Gartou  t.  BiUtol  4  E.  R.  Co.  la  tha  Qbmb'* 

miut  b*  precUel]/  th«  tame  at  thoie  of  a  bench." 

ptrtOH  flMda  to  pay  a  ohvga  heyond  the  He  then  reriewe  tome  Iftter  nine  in  wUdi, 

Itstjf  unfKUMi  by  tht  oommim  laio  on  or^  from  the  first,  a,  difference  of  opinion  had 

miry  oarntm  aa  haing  more  than  reoeonofile.  ariien,  with  the  flnkl   result  of  ««i«"i»iJi«n 

.    ,    .    When  it  it  eottght  to  eAow  thot  tAe  that  the  plaintiff  wu  entitled  to  reeorer. 

tikatge  it  extortionate  a*  being  eontrory  to  Four     other     judges     preeent     eoacDrred. 

the  ttatntable  obligation  to  charge  equally.  Baron    Bramwell    (p.    2C0)    alone    took   a 

it  ie  immaterial  mhether  the  aharge  it  rao-  different  Tlew;  not,  however,  retpeoting  the 

•onobte  or  not;  it  ie  enough  to  thoio  that  meaeure  of  damagee,  but  upon  the  qneatioa 

th»  eompany  carried  for  tome  other  pereon  whether  the  equality  danae  had  been  Tio- 

or  elate  of  pertoni  at  a  lotoer  charge  dur-  lated. 

tny  (Ae  period  throughout  whioh  the  party  The  Eonee  of  Lord*  followed  the  majir- 

oom])Ioining   woe   okorfed  more   under   (he  ity  of  the  judget  and  affirmed  the  judgment 

like    oircuffietanoet.f      One    single    act    of  below.  Lord  Chelmsford  delivering  an  elab- 

eharging  a   person   leet    on   one   parUeular  orata  opinion,  in  which,  after  diieuating  the 

oecaiion    would    not,    I    think,    make    the  evidence   upon   which   the   violation   of   the 

higher  charge  to  all  othert  eitortionaU  dur-  equality   clause   depended,  he  proceeded  m 

ing   all   that   day,   or   week,    or   month    or  i„,1q„,    ,      gjg) ;     "The  last  subject  to  be 

whatever  the  period  m.ght  be.     I  think  it  ^„„,id„^     ;,    t^,    f,^     ^    the    action; 

would  be  ^rMMory  to  then,  that  thert  ^  ^^^^  ^,  ^^^^^                     Kad  amd  re- 

a  practice  of  carrinng  for  tome  pervon  or  .     j      .„  ,.     .                    .     .             , 

.B^  ./  pJo».  ..  M.  K«w  ralT  But  »  ■""''  "»"  '"  •»  """»  •««  ^i^ 

.ingk  iuUic  would  be  e.M«»  to  pro,,  "»*  ">~"  ."•,  "T*^","'  ,'^_?*r"J' 

IhS  photic;  »d  II  Ml.«d  «,  bj  .h...  »?"*  "'  '^■•^••'i;.  »••  f^M.^  10  «. 

iid,  .t  tafml.  ov.r  "  period  rf  time,  "X"^'"  lb.  drfonduito  Itat  tb.  diup 
IM  juror.  ™.uM,  i.  M.  .>•.«<  o/  ..plono-  "f"  ""  f'""''?>  /•fui  jtn^  bn^ 
«»,   X  )«.liM   »  *«™«,   .~!   ""^   ™™Wbj  lb.  10  ud  n  Viot.  dnp.  Ml 


pf«b«b(V  draw,  tAo  ifl/wimoo  tAof  fKo  oom- 


ftod  being  nssoiwble,  ind  within  tb«  abM- 


j»V  '"iW  <».  P.Ho.1  o.rri«l  /or  olh,r.  '•"•  d..crn,™  ol  tb.  «m^y,  tb.  pl.,otiI 

irS.lo».rral.,»«ioo...,.^lI,  l«ol».  1"    "',"'""'   "?   °"'"   5"""   f'"« 

Mito   otoj.   io,   ».or«o™i.   ..   M^  "'"e^  '"•  tb.»  b,  ™.     jnt  ttu  n  . 

l.io«I  .».  ......obi,  Bmil  o;  .^iif,."  t'""',"™.""'    °' ,'"'.'«    "'    r'?J°°- 

H.  tb,n  proc«d.  to  .bo,  tbU  lb.  ..igbl  ^^'  P'"°'f  ,'  ~"Pl";    »  "V*;","?"" 

of  .otboritr  w..  ,.,7  nocb  in  t..or  of  tbi.  ""  f "««!  'f    '"  »'»""■  '°',"" '»• 

wb.,.T.,   tb.   moii.,;   of   r«ov.rj    i.   r»  "•""M  »«  <o  oW  .». «™  ral.  of  <■»»,., 

f.md  to  it  1.  in  .a.b  lorm  u  lb«,:    "Tb.  •f  ""'  ""  '"i^  '»•'  "", "  "«"»"1» 

ac   mlsbt   b.   r«o«r«l   b.olt   nnd.,   .  T'"   «ry   I«t   of   tb,   .m.li.,   ob.,p   to 

mM   for   mono,   b»l    .nd   r«.l.«l"    (p.  olb.r.  ,.  tb.  groo.d  of  bj.  eon,p  .ml  rf  » 

SlOli    "tb.    pi.ikli»    r«»r.r«i     lb.  or.r-  or.robarg.  to  b.nu.if     Now    if  tb.  Jdnd- 

dl»g.  nnd.r  .  oonnl  lor  »on.;    b.d  Uld  ""  '"'  boond  to  ob.rg,  tb,  pUiltll  for 

r«»i'»l  (pp.  Ml.  M2).     Mrrrlng  to  O.,-  'J'  ""Vlf"  ''J""  S™""  >  '~  ""■  ""' 

ton  Y.  Briltol  I  E.  R.  Co.  |H61|  I  B«l  1  "•?   "'■»?'   »  "f^   «""   ""P>  "P" 

S.  112  30  L.  J.  Q.  B.  N.  S.  273.  7  Jur.  N.  S.  PTraenl  of  »  grwlor  mm,  h  b.  wu  rom. 

11»]1234,  8WMl(.R«p.734.'Bcueinwbieb  P*"**   ^   P*?   *•>.   "bount  d.muid«l,  Ud 

b.  bid  ..t,  b,  un  (p.  243)  :  "II.  u  rilb.r  """  ""l  otbcitwiu  b».  bi>  good.  o>rri>l. 

.ppor.  Iron  lb.  report  to  b,  tb,  ««,.  th,  '»•.»"  ""•  r"***  '*"  IT""*?"  "/  ""^ 

d^l.ion  wmt  .0  I.r  u  to  ..y  Ib.l  .n  .ction  ''«»**  »""■ '"  •°»«»  •'  »"  »•»  »"<'  "•' 

lor  mon.;  bod  ud  rrairri  wonid  not  II.  •""> J*"^  •  p.r^i  W  Un  «ro.,/.U, 

wb«,  lb.  orncb.,g.  wu  in  bn»ob  ol  lb,  ""P"""!   'o   ?"»  «"*'   .«;oo«.»««  . 

.UtuUbU  obii8.tion  to  cb.rg.  «|u.llj,  u  •^»'«»  *•  "f"  """•  j",™'.  "•  •"'^ 

mnd>   u   11   it  b.d   b«n   in  brmob    ol   lb.  •»"   •"»   '«   ""o™!    »^   •»   ■•  «*o. 

common-l»w    obligelion    to    cbarg,    roi.on-  f°'  '»'»«1'   ^^  "^  nMxMd.     In  th.  lu- 

•bly,  I  Ihinli  tb.  dMliioo  wu  .  mi.t.11.:  «""«"  "'  l'"  """  "'  """"p  Pl~,  '»  tb. 

.Id  It  wu  OTorrulrf  In  B.n.d.i,  ..  Qn»t  =■"  ■'/'''"'.'■  Sif"  ''"'""  "^  F\' 

WMm  H.  Co.  I»  C  B.  N.  8.  137,  27  L.  J.  ."'»■■:  f ,";  "'■  ^'  PV^-^  «^.  'J 

.^   .   n   a   ..^   ..    ,L          ^     .       V  lb.  plamliff  wore  not  volunUry.  bnl  wtn 

0.  P.  H.  B.  137,  by  th,  oourt  ol  oob^n.r  ^  .^  ^^  ^  ^^^  ^  ^          ^  ^^ 

«b.mb.r,    wbloh    »impr.«d    thr,.    out    ol  ,^„  ,j,,j  ,j^  ,,„  |^„„j  ^  ^  ^l^^, 

fNotfc— TbiB   ienlMieo  wu  quol«I  with  tbem.' "    Lord  ChelniBford  prooMda  Umu  ts 

«pprora)  Iv  tUi  Mart,  la  US  D.  S.  277.  eit*  othv  duiilon*,  ibowins  tbnt  tb.  Gar. 

t4t4  »•  V.  B. 
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ton  Gate  was  eToneouily  decided,  and  was 
overruled  by  the  Bazendalo  Case. 

London  4  N.  W.  R.  Co.  t.  Everahed 
(1878)  L.  R.  3  App.  Caa.  1029,  6  Eng.  Rul. 
Oaa.  361,  wa$  an  action  by  a  $hipper  to  re- 
cover from  the  carrier  an  afnount  equiva^ 
lent  to  the  rebates  given  to  another  shipper 
ill  violation  of  the  equality  clause.  The 
House  of  Lords  sustained  the  action,  the 
lord  ehaneellor  (Ld.  Cairns)  saying  (p. 
1036) :  '^he  one  right— to  my  mind,  tiie 
elear  and  undoubted  right— of  a  public 
trader  is  to  see  that  he  is  receiving  from  a 
railway  company  equal  treatment  with 
other  traders  of  the  same  kind,  doing  the 
same  business,  and  supplying  the  same 
traffic  Li  my  opinion  that  is  not  the  case 
with  regard  to  this  plaintiff,  and  therefore 
I  think  he  is  entitled  to  recover  the  moneys 
he  has  paid  under  protest."  Lord  Hather- 
ley  said  (p.  1036) :  "My  Lords,  I  have  come 
9Sl]to  *the  same  conclusion.  I  have  been 
unable  to  see,  since  the  beginning  of  the 
argument,  in  a  case  where  there  was  this 
difference  in  the  charge  against  the 
respondent,  how  it  could  possibly  be  said 
that  the  case  comes  within  the  weU-estab- 
lished  construction  of  the  provisions  of  the 
90th  section  of  the  mUways  clauses  con- 
solidation  act,  .  .  ."  (p.  1037.)  ''There- 
fore, I  apprehend  that  your  lordships  can- 
not possibly  say  that  the  appellants  are 
entitled  to  make  this  distinctive  charge  and 
give  to  other  traders  a  rebate  without  giv- 
ing the  respondent  a  return  of  the  money 
which  he  has  so  paid  in  excess  of  the  charge 
to  other  people.  I  think  the  money  he  has 
so  paid,  and  paid  under  protest,  can  now  be 
recovered  back  by  him."  It  should  be  noted 
that  the  ''protest"  was,  of  course,  not 
treated  as  a  condition  precedent  to  the  re- 
covery. The  word  was  used  merely  to  point 
out  what  payments  were  referred  to;  there 
having  been,  in  fact,  a  protest  in  respect  to 
the  payments  in  question. 

D^aby  Main  Colliery  C6.  v.  Manchester, 
8.  4  L.  R.  C6.  (H.  L.  1886),  L.  R.  11  App. 
Cas.  97,  6  Ry.  &  C.  T.  Cas.  133,  66  L.  J. 
Q.  B.  N.  8.  181,  64  L.  T.  N.  8.  1,  60  J.  P. 
840,  was  an  appeal  from  a  decision  of  the 
court  of  appeal,  reported  in  L.  R.  14  Q.  B. 
Div.  209;  and  the  case  came  there  from  the 
Queen's  bench  division  (Mathew  and  Day, 
JJ.),  whose  decision  is  reported  LJ  R.  13 
Q.  B.  Div.  674.  The  questions  discussed  in 
tiie  divisional  court  were  (a)  whether  cer- 
tain "group  rates"  constituted  a  violation 
of  the  equality  clause  of  the  consolidation 
act  1846,  9  90,  and,  if  so,  whether  the  dam- 
ages for  breach  of  that  enactment  were 
limited  to  the  amount  of  overcharges  (and 
what  was  the  measure  of  such  overcharges)) 
•r  whether  general  damages  could  «|^  be 

§7  h.  ea. 


reoovered.  (b)  Whether  an  aetion  lay  for 
breach  of  the  railway  and  eanal  traflle  act 
1864,  1 2,  in  view  of  the  prohibition  of  i  6 
of  the  same  act;  and,  if  so,  whether  the 
damages  for  breach  of  this  act  were  lim- 
ited to  the  amount  of  overcharges,  or 
whether  general  danuiges  could  also  be  re- 
covered. The  "group  rates"  oomprised  the 
rates  from  *each  of  the  collieries  in  a[lSl 
certain  district,  to  a  number  oi  towns  and 
places  in  various  parts  of  England,  and  the 
coal  going  from  any  one  of  the  collieries 
comprised  in  the  group  to  any  one  of  these 
towns  and  places  must  pass  defendant's 
colliery,  which  was  on  the  same  line  of 
railway.  The  Judges  held  (L.  R.  13  Q.  B. 
Div.  678)  that  the  group  rates  were  a  vio- 
lation of  I  90  of  the  act  of  1846,  and  that 
the  overcharge  could  be  recovered  in  ac- 
cordance with  Evershed's  Case.  This  was 
on  the  ground  that,  in  the  absence  of  spe- 
cial circumstances  to  justify  the  same 
charge  for  carrying  a  greater  distance  for 
one  customer  than  for  another,  there  was 
a  case  of  inequality  within  |  90  of  the  ael 
of  1846.  The  question  whether  the  damages 
for  breach  of  that  section  were  limited  to 
the  amount  of  overcharges,  or  whether  gen- 
eral damages  could  also  be  recovered,  was 
not  answered,  because  there  was  in  the 
statement  of  facts  no  ground  upon  which  an 
action  for  general  damages  would  be  main- 
tainable. With  respect  to  the  act  of  1864, 
it  was  held  that  an  action  did  not  lie  for 
anything  done  in  contravention  of  that  act, 
and  that  Evershed's  Case  was  not  an  au- 
thority for  such  action,  since  the  point  was 
not  presented  there  and  no  opinion  was 
expressed  upon  it. 

In  the  court  of  appeal  (L.  R.  14  Q.  B. 
Div.  209),  the  very  special  facts  of  the  case 
are  set  forth.  The  court  (per  Lindley,  L. 
J.)  affirmed  the  Judgment  of  the  Queen's 
bench  division  that  no  action  would  lie 
in  respect  of  any  breach  of  the  provisions 
of  the  railway  and  canal  traffic  act  1864, 
S  2.  Next,  it  was  held  that  the  "grouped 
rates"  were  not  a  violation  of  the  aet  of 
1845,  because  the  termini  were  not  the 
some;  the  reasoning  being  (p.  223)  that  the 
words  "passing  only  over  the  same  portion 
of  the  line"  meant  passing  between  the 
same  points  of  departure  and  arrival,  and 
passing  over  no  other  part  of  the  line. 

But  it  was  held  that  the  company  had 
violated  the  equality  clause  by  charging  to 
the  defendant  greater  *rates  than  tho8e[lSS 
charged  to  one  Bannister;  the  coal  in  eaeh 
case  going  from  defendants'  mine  to 
Grimsby.  As  to  this,  the  court  proceeded 
to  say  (p.  226) :  ^t  remains  only  to  eon- 
sider  what  damages,  if  any,  the  defendants 
1  have  sustained  by  reason  ol  the  oon^nBE^^ 
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reduetiem  of  their  tolls,  for  the  coal  carried 
from  the  defendants'  colliery  for  Bannister 
and  shipped  at  Grimsby  for  the  American 
steamers  and  for  ports  south  of  Harwich. 


discrimination  against  the  shorter  haul. 
The  lords  affirmed  the  decision  of  the  court 
of  appeal  to  the  effect  (a)  that  the  railway 
had  not  in  the  above  respect  infringed  the 


The  defendants  in  fact  sent  no  coals  to  provisions  of  §  90  of  the  act  of  1845.  They 
Grimsby  for  such  shipment,  nor  did  they  affirmed  the  decision  (b)  that  in  this  par- 
ever  request  the  railway  company  to  carry  ticular  case  an  action  would  not  lie  for 
coals  for  such  shipment.  If  they  had,  there  breach  of  the  act  of  1854,  because  undue 
is  no  reason  to  suppose  that  they  would  or  unreasonable  preference  or  prejudice, 
have  been  charged  more  than  Bannister,  within  the  meaning  of  that  act,  had  not 
.  .  .  The  fact,  however,  remains,  that  at  been  proven.  The  question  whether,  under 
various  times  the  railway  company  did  any  circumstances,  an  action  lies  for  breach 
carry  coals  to  Grimsby  for  the  defendants  ©f  the  act  of  1864,  was  reserved.  And  (c) 
and  Bannister  under  the  like  circumstances,  up^n  the  question  of  the  coal  carried  from 
as  regards  trouble  and  cost  to  the  company,  ^^  appellants'  colliery  to  Grimsby  at  the 
""^ ."  J?^''*^  coal  got  from  the  defend-  ,^^^  ^.^^^  ^^^  ,^,  ^^^  ^^^^  ^^^^^  ^^ 
ants'  coUienes  over  the  same  portion  of  the  gannister's  coal  because  of  its  ultimate 
line;  and  the  company  did  charge  Bannis-  destination  for  shipment  on  American 
ter  for  the  coahi  so  airned  for  him  less  than  ^^^^^  ^^  ^^^  .^^^  ^^^  ^^  Harwich, 
th^  charged  the  defendants;  siid  if  the  ^j^^  ^^^  ^,  ^o^^^  ^^^^  ^^^  judgment 
defendants  had  shown  that  they  had  there-  ^^  ^^^  ^^^  ^^  1  ^j^^^  ^^^  allowances 
by  sustained  pecuniary  loss,  they  would  ^^^  ^  Bannister  were  a  violation  of  the 
have  been  entitled  to  recover  damages  in  equality  clause  of  the  act  of  1846. 
respect  thereof.  The  divisional  court  has  ^^f  ^^^^  ^^  ^^^  important  qwuttion  of 
held  the  defendants  entitled  to  recover  over-  damagea  the  House  of  Lords  {reversing  the 
charges  made  to  the  defendanU  on  the  ^^^t  of  appeal)  helii  that  the  appellants 
principle  laid  down  in  Evershed's  Case,  ^^^^  entitled  to  recover  overcharges,  the 
i.  e.,  the  charges  made  to  them  in  excess  of  amount  •to  he  ascertained  by  flnding[2Zf^ 
the  charges  made  to  Bannister  for  similar  ^j^^^  qwmtity  of  coal  carried  under  the  same 
services.  But  the  court  does  not  say  on  circumstances  and  over  the  same  portion  of 
what  quantity  of  coal,  on  on  how  much  ^^  j^„^  ^^j^  charged  at  the  higher  rate  to 
of  the  defendants'  coal  carried  to  Grimsby,  ^^  appeUanU  at  the  time  the  lower  rate 
this  excess  is  to  be  calculated,  and  we  are  ^^^^^^  charged  to  Bannister. 
unable  to  see  how  the  quantity  is  to  be  There  was  a  difference  of  opinion  among 
fixed.  This  difficulty  did  not  arise  in  Ever-  the  law  lords  as  to  whether  the  colliery 
shed's  Case;  and  the  principle  of  that  case  company  was  entitled  to  recover  the  amount 
seems  to  us  inapplicable  to  the  assessment  ^f  the  overcharge  computed  upon  the  entire 
of  damages  in  this  case.  It  cannot  be  right  tonnage  transported  for  them,  or  only  upon 
to  calculate  the  amount  of  overcharge  on  the  less  tonnage  that  had  been  carried  at 
all  the  coal  sent  by  the  defendants  to  the  reduced  rate  for  Bannister  during  the 
Grimsby  without  reference  to  the  quantity  gmng  period.  The  lord  chancellor  (Hals- 
184]  •on  which,  or  the  times  during  which,  a  ]yyxTj)  held  to  the  former  view;  the  Earl  of 
less  rate  was  charged  to  Bannister,  and,  as  Selbome  and,  apparently.  Lord  Blackburn, 
already  stated,  we  do  not  see  on  what  prin-  to  the  latter.  In  the  end,  the  view  of  the 
ciple  to  fix  the  amount  of  alleged  overcharge,  lor^  chancellor  prevailed.  But  the  lords 
Under  the  peculiar  circumstances  of  this  ^11  agreed  that  an  inequality  in  the  rates 
case  the  defendants  have  not  shewn  any  charged  to  two  shippers  for  the  same  serv- 
grounds  which  will  justify  the  court  in  ice  was  to  be  treated  as  conclusive  evi- 
holding  the  railway  company  liable  to  ^ence  that  the  disfavored  shipper  had  been 
them  for  any  overcharges  or  damages,  overcharged;  and  that  the  rate  differ- 
There  is,  therefore,  nothing  to  be  ascer-  ential— described  as  "overcharge"— was  to 
tained  by  the  arbitrator  on  this  head."  ^e  adopted  as  the  measure  of  the  compensa- 
In  the  House  of  Lords  (L.  R.  11  App.  tion  to  be  awarded  for  a  violation  of  the 
Cas.  97),  it  was  held,  that  where  the  rail-  equality  clause. 

way  company  carried  coal  from  a  group  of  xhe  lord  chancellor  said  (p.  112) :    The 

collieries  situate  at  different  points  along  remaining  question,  namely,  what  the  ap- 

their  line,  and  charged  all  the  collieries  with  pellants  are  entitled  to   recover   from  the 

one  uniform  set  of  rates  in  respect  of  such  company    upon    the    hypothesis    that    they 

carriage,  the  owners  of  the  colliery  nearest  have  been  overcharged,  is  one  which  does 

to  the  point  of  arrival  were  not  entitled  to  not  seem  to  me  to  be  surrounded  by  the 

maintain  an  action  for  overcharges  merely  difficulty  that  has  been  assumed  to   exist 

on  the  ground  that  the  difference  in  dis-  The  arbitrator,  to  whom  this  question  must 

iaaee  showed  that  the  tame  rate  was  a  go  back,  will  be  able  to  flmd  on  whm*  quam- 
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tifiM  af  cool  the  apptllanU  vere  eKargtd  to  find  in  the 'Bpeeial  caoe,  what  p^rt  of[ltT 

during  the  period*  when  the  railwMy  ootn-  the  eoali  carried  by  the  rallwaj  wen  carried 

pony  \oert  eitrrving  for  Bamitter  at  a  Usi  only  oTer  the  tame  part  of  the  railira;  wltb 

rate;  a«d  if  th«  prinoiplt  it  laid  down  bj  those  carried  for  BanniBter  dnring  the  laiu 

ifovr    lordthipt    that    the    appellant'*    ooaJ  time,  to  aa  to  make  this  charge   oa  thcM 

ought  to  havt  been  earried  at  (ft«  aamt  rate,  coals  extortionate.     I  think  when  the  eaaa 

/  am  unable  to  tee  the  diffiimtty  of  atoer-  goes  bock  he  will  have  to  find  tbia  in  order 

taininf  the  amount  of  overcharge."  to  ascertain  the  amoODt,  if  any,  which  eu 

The  Earl  of  Selborne  said  upon  this  topic  be   recovered   back    as  overcharge." 

(p.  116):    "I  agree  with  the  arbitrator  in  Lord   FitEGerald  said  simply    (L.   B.   11 

holding  this  to  be  a  case  of  overcharge,  and  App.  Cas.  12S)  :  "My  lards,  I  have  read  the 

,nat  a   question  of  damages;    and   I  should  two  elaborate  opinions  which  have  been  da- 

'answer  his  question   (upon  the  authority  ol  livered  by  my  noble  and  learned  friend  near 

■  SB]Sutton's   Case   'and   Evershed's  Case,  me,  and  my  noble  and  learned  friend  oppo* 

(and  of  the  opinion  of  Lord  St.  Leonards  in  site,   and   I   entirely   concur   in   the   orda 

Finnie's  Case,  2  Macq.  H.  L.  Cas.  I8fl)  by  say-  which    it    is    propceed   to   make,   and    hara 

ing  that  the  proper  measure  of  the  overcharge  nothing  to  add." 

to  the  appellants  is  the  difference  between  But  the  syllabus  (L.  R.  11  App,  Caa.  M) 

the    amount    charged    to    them,    and    that  expresses  the  view   of  the   lord  ehanoellor, 

oharged   (after  deducting  the  allowance)   U  ^^  the  order  for  judgment  (p.  129)  ahows 

Bannister,  for  coals  carried  over  the  same  t/h^t  thjg  view  nrevailed 

part  of   a,  nl]w.;  .nd   uidcir  th>  lui,  j,,,    „j„    ,„,-..ib.i    li,    uMlrmto, 

mr»DuU»o«,  d»r,.g  th,  um.  I-Jod.  «(  „„,  ^„i.,„  ^,           ,^^  „  „^  „,. 

i™.    I.  IhTt  U,™   ..y  ».up«.bl.  d,«-  rtrf  ™d.r  U.  .a.-  o)r™fn,;»«».  M  m 

culty  anamg  out  of  the  fact  that  during  ^,                    _^.           ,        <    ^i.      i' 

lh«i    p.rlo£    .1    tta.,    M   onlj   M.1.    o'  '*"    "T",  '°T",        ',  °     .J*^  ^T 

•hid.  th»  .n™,c-  wc  ,n.l..  tat  .l«  "*"■■;■''•'  »•»«»"■  nU.  1.  «.  */"*»<■ 

.lh.r  00.1,,  OD  wHoh  BaooLlor  .u  oh.igod  "   "^   '•?"  '*"  .f"^'""'.   ""."»"«^ 

a,  ..„.   r.ta  with  th.  .ppolLoU,  we,,  '»    B""-'"-,-    th.  '.ol    tli.t    Ik.     —l 

o.rrM  o..r  th.  mo.  di.UoS,  ud  ood.i  ""  .'.pprf  on  tb.  io,.,l..o  .t«mbo.J,  o, 

Ho  ...,0  oi™™i.o».I     I  di  oot  thiok  "  "•  •°"'' .»'  """■'^  "°'  '•'"«  ■  "»1 

K,.     n  being  in^  »o»  »«o»  oool  »u  ""  '"  tb.  o.rooo,.l«,o«;  .«!  «,  -nM. 

oolMli,   oom«i   ot   M.  namtd  nU  /o.  '»•  "»o""<  't  "b"  oojrob..^.. 

e„n,M„  d.™,,  «»..  t^noii.  ii  .»m,  lo  "■•  ''7  «''"  "•«"  °' "■—  Of"  i;- 

n,  10  rmtl.  a™,  lb.  pr.«npl.  „MWi,b.d  porl.ot  d«^..on.   of  tb,   H.oj.   of   Lord, 

•b,  .pp,il.n,.  o«»b,  to  b.«,  >«.  ob.rjrf  "'»  7"  "  l"  ''ff  "  "  °'"'?','°°°3 

ot  tb,  v.™,  «d«id  n.to  ..p  to,  but  «,t  b^  ™>''''nr   ""loi  '""  '»•  d»f.™«l  . 

,o.i  tb, «...  rot.1  ^..tit,  d«ri.p  tb,  •''pp".  ^  T"?"^  :f^  S*  S  .  ^ 

«.,.  poHoi  o/  fm,,  oVt  tb.t  tbi.  ft  tb.  Th.,,  »  »ot  th.  leul  donbl  lh.t  Oo.- 

Iro.  iZ^Tt  ot  oom,b.,,..  /or  »bio»  tb.  S"-'.  ».  P"..og  th.  mt.r.t.t.  ».».,» 

orlilrolor  oojbt  to  pint  tiL,  or«!it.    .    .    .  "1.  hod  ..  n..,d  tho.  th.o  r«»nl  IkWoo, 

J.d(.r  ".y  olbor  rm.d,  b;  ox.,  of  d™-  ''"•"  »<  •'=  Englnk  "'  «'  «« i  ""    ""* 


aget  applicable  to  tuch 


just  as,  at  the  common  law,  a  shipper 


lord  BlKkbon..  .ftor  .lootlog  >h.t  ...  '""  '"°'*'^..^  "  "■"•"•""'l"  r't.  oo«M 

uld    In    n.    ooun    of    .ppu]     („    q»ol«i  rrav.r  h«k  •th.  «.».,  .o,  ,u.d.r  th.  [«•• 

.boro).  npon  th.  q.otio,  ol  dun.ge.,  «,ld  ■"'«••.  b.««ld  trat  lowor  r.t>  onotn- 

In.   liil,     "I   ™  not  «.tl.«.d  wlti   th.  .r.l;  .llo.ri  to  olhor  .h.ppor.    or  th.  »k. 


(p.    1S4):      "1    un   not   uti.fled   with    th. 


B  ..  conelnaiTe  .rldrao.  Out  h.  h.d 


w.y   io   which   Lindler,  L,   J„   doaU   with  ^  v,.,  ..  .   

Ermhrf.  Cu.,  .nd  Ih.  n,od.  in  whi.h  th.  '^  ";''~!^  *"   "  OT.roh.,pv  ud  r» 

....      ,         _.   L  J         T  J   -i      T   ii.'  1.  cover  the  difference, 
divisional    court    had    applied    it.     I    think        ^^  ^^^  ^  ^^  j  ^^  ^ 

that    It    <«nnot   be    right   to    calculate    the  ^.^^  ^,  ^^^  ^^^^^^  ^j  ^^^^^^^^  ,^,  Jl^,. 

amount  of  overcharge  on  aU  the  coal  sent  j^y  diMrimin.tion,  contrary  to  |  B  of  the 

by    the    defendants    from    tbeir    colliery    to  intersUte  commerce  act,  to  be  eorered  hf 

Grimsby    for   shipment,   without   reference  [ho  previous  decisions  of  this  court,  a.\ttm4j 

to  the  quantity   of  coal   on   which,  or   the  ;ited    (149  U.  8.  283;    1B2  U.  B.  222;  tM 

time    during    which,    the    lesa    rate    was  U.   S.   2S3),   which   pointed   eat   that   the 

charged  to  Bauoiater  for  coal  carried  from  equality  clause  furnished  the  model  for  {  t 

tbe  detendaota'  colliery.    The  arbitrator  ]iaa  of  the  interstate  eommeree  act,  and  that  U 

not  lonnd,  and  I  do  not  think  ha  was  bound  waa  adopted  by  CongrcM  with  the  luuurfi  r» 
■  T  b  «d.  ■*■** 
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iioB  thai  had  been  put  upon  it  bj  tbeee 
•ame  deeUiom  of  the  House  of  Lords.  Were 
the  matter  tea  novm,  I  should  entertain  no 
doubt  of  the  propriety  of  adhering  to  the 
Ibiglish  rule. 

Whether  the  House  of  Lords  was  right  in 
the  Denabj  liain  Colliery  Osse  in  allowing 
a  reooTery  by  the  aggriered  shipper,  based 
upon  the  rate  differential  as  applied  to  his 
entire  tonnage,  or  whether  it  should  have 
been  limited  to  a  tonnage  not  exceeding  the 
tonnage  of  the  favored  shipper  on  which  the 
rebate  was  allowed,  if  that  was  less  than 
the  tonnage  of  the  aggrieved  shipper,  may 
be  a  question  of  some  doubt.  This  court  in 
the  present  ease  is  not  called  upon  to  pass 
upon  it. 

For  the  record  before  us  does  not  present 
the  question  whether  the  plaintiff's  recov- 
eiy  ought  to  have  been  measured  by  the 
tonnage  of  the  favored  shippers  upon  which 
the  rebates  were  allowed.  The  plaintiff  in 
error  (defendant  in  th%  trial  court)  did 
prefer  any  request  or  take  any  exception 
that  would  have  based  the  recovery  upon  a 
oomputation  of  the  favored  tonnage.  There 
was  no  evidence,  indeed,  of  the  amount  of 
that  tonnage;  it  being  simply  made  to  ap- 
pear that  of  all  the  coal  tliipped  by  the 
Berwind- White  Company  (one  of  the  fa- 
vored shippers)  during  the  period  of  re- 
bating, only  10  per  centum  was  contract 
coal  on  which  rebates  were  allowed.  How 
lSO]much  *tho  Berwind-White  Company 
shipped  did  not  appear,  and  so  it  may  prop- 
erly be  presumed  tiiat  10  per  centum  of  its 
shipments  would  amount  to  more  than  the 
total  of  the  plaintiff's  shipments. 

Defendant  did  request  the  trial  court  to 
instruct  the  jury  that  if  the  lower  rate  ac- 
corded to  other  shippers  was  not  justified, 
"the  amount  which  the  plaintiff  is  entitled 
to  recover  is  measured  by  the  difference  be- 
tween the  rate  per  ton  which  it  paid  on  all 
its  shipments  during  such  period,  and  the 
rate  per  ton  which  the  other  shipper  paid 
on  his  or  its  whole  volume  of  shipments 
during  such  period."  This,  as  the  circuit 
court  of  appeals  correctly  held  (07  C. 
C.  A.  383,  173  Fed.  6),  in  effect  re- 
quested the  court  to  charge,  as  fix- 
ing the  measure  of  recovery,  not  the  lowest 
rate  charged  by  the  railroad  to  another 
shipper,  but  the  general  average  paid  on 
all  shipments  made  by  such  shipper.  I 
sgree  with  that  court  in  the  view  that  Con- 
gress made  no  such  rule.  It  is  inconsistent 
with  anything  in  the  English  cases,  or  in 
any  case  in  this  country  to  which  attention 
is  called. 

The  conclusion  of  this  court  that  the  right 
to  neover  in  such  a  case  as  the  present  ''is 
ijinitad  to  the  peeuniaiy  Ums  suffered  and 
M4§§ 


proved,**  and  that  the  fact  the  greater 
charges  are  exacted  from  the  plaintiff  than 
from  his  competitor  for  the  like  serviee  is 
not  evidence  of  such  pecuniary  leas,  is,  so 
far  as  I  have  been  able  to  discover,  entirely 
unsupported  by  authority.  The  Parsons 
Case  (167  U.  S.  447,  460,  42  L.  ed.  2S1, 
236,  17  Sup.  Ct  Rep.  887)  is  eited  as  au- 
thority, but  in  my  view  is  not  properly  to 
be  so  considered,  for  reasons  already  hdtj 
explained.  The  "only  other  ease'*  is 
Knudsen-Ferguson  Fruit  Co.  v.  Michigan 
C.  R.  Go.  70  C.  C.  A.  46,  148  Fed.  068,  074. 
This  was  an  action  to  recover  a  sum  claimed 
to  have  been  unlawfully  exacted  for  the 
icing  of  a  carload  of  fruit.  At  p.  074  the 
court  said,  arguendo:  "To  support  a  recov- 
ery under  tb^s  section  [§  8]  there  must  be  a 
showing  of  some  specific  pecuniary  injury. 
.  .  .  He  [the  'shipper]  must  show[140 
either  that  there  has  been  some  unreasonable 
or  excessive  charge  imposed,  or  Bome  umlatp- 
ful  dieorimmmiion  j^rocltsed  oyoMWl  Am.*' 
As  this  court  holds  that  in  the  present  case 
an  unlawful  discrimination  was  practised 
against  the  shipper,  I  do  not  see  anything 
in  the  Knudsen  Case  to  deprive  it  of  its 
right  to  recover,  or  to  affect  the  question 
of  damages.  Central  Coal  k  Coke  Ca  v. 
Hartman,  40  C.  C.  A.  244,  111  Fed.  06,  and 
Meeker  v.  Lehigh  Valley  R.  Co.  106  C.  C.  A. 
04,  183  Fed.  548,  were  actions  to  recover 
treble  damages  under  the  Sherman  anti- 
trust act  [26  SUt.  at  L.  200,  chap.  647, 
U.  S.  Comp.  Stat.  1001,  p.  8200];  in  the 
latter  case  (p.  661)  the  oourt  was  eareful 
to  point  out  that  the  plaintiff  was  not  sedc- 
ing  redress  as  a  shipper,  nor  was  the  de- 
fendant sued  as  a  carrier.  Hoover  v.  Penn- 
sylvania R.  Co.  156  Pa.  220,  244,  22  LJLA. 
263,  36  Am.  St  Rep.  43,  27  AtL  282,  was 
an  action  upon  a  Pennsylvania  statute,  not, 
like  the  interstate  commerce  act,  giving  to 
the  party  injured  a  right  of  action  for 
"damages  sustained,"  but  making  the 
offending  carrier  "liable  to  the  party  in- 
jured for  damages  treble  the  amount  of 
injury  suffered."  The  oourt  cited  no  au- 
thority for  its  decision  that  the  difference 
in  the  freight  rates  did  not  furnish  a  meas- 
ure for  the  amount  of  the  single  damages. 
Evidently  because  of  a  penal  character  of 
the  remedy  the  court  shrank  from  adopting 
what  otherwise  would  be  deemed  the  normal 
rule  for  determining  the  amount  of  the  in- 
jury. 

On  the  other  hand.  Cook  v.  Chicago,  R.  I. 
ft  P.  R.  Co.  81  Iowa,  551,  563,  0  L.ILA.  764, 
3  Inters.  Com.  Rep.  383,  25  Am.  St  Rep. 
512,  46  K.  W.  1080,  is  a  distinct  authority 
for  the  proposition  that  in  a  case  of  dis- 
crimination in  rates,  acoomplishod  by 
means  ol  rdwting,  the  amount  of  the  re- 

%f  V.  S. 
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bate*  funiiliM  tha  tneuur*  of  damagH;  tbU  *uid  from  the  eonaunieT  of  tlu  oomnwd- 

the  ooDrt  HijiDgi     "The  onlj  flnding  tiuU  itj  tranaportml.'* 

can  in  an;  falrneu  b«  nude  ie  that,  *it«r       It  la  upon   this   tbeoiy  that  repwation 

deducting  the  rebate,  the  rate  wat  reaaon-  hat  been  awarded  b;  the  CommiNicm  from 

able;  and  that  the  exaction  from  the  plain-  the    b^DUing.      After    an    examination    of 

tUTa  waa  onreftaonablc  and  tha  diKrimina-  the  report!  of  their  deciaiona  aa  ochauatlve 

tiou   againat  them   unjust."     To   the   tame  as  the  time  at  mj  disposal  wotild  pemit,  I 

effect  is  Louiaville,  E.  A  St.  L.  R.  Co.  v.  Wil-  think   it  entirely  aafe  to  aa;  that  In  the 

aon,  132  Ind.  517,  S2S,  18  L.RJL  105,  32  thousandi   of   reparation    caaea   that   hare 

N.  E.  311,  where  an  instruction  that  the  been  passed  upon,  reparation  has  not  been 

141]a11owance  of  more  favorable  'ratea  to  refuaed  under  circumBtancei   at  all   resem- 

another  ahipper  entitled  the  plaintiff  to  re-  bling  tboae  of  the  caae  at  bar;   and  that 

cover  the  difference  waa  auatained  on  ap-  whatever  reparation   haa   been  allowed,   it 

peal.  has  been  based  upon  the  rate  differential. 

The  present  decision  ignores  the  practieal  and  awarded  to  the  shipper  who  paid  the 

construction     that     has     invariably     been  freight,  without  regard  to  whether  or  not 

placed  upon  the  act  bj  the  Interstate  Com-  he  charged  it  over  against  hia  oonaignee. 

meroc  Commission.  The  same  rule  haa  been  adopted  in  all  eaaea. 

In   BurgesB   v.  Transcontinental  Freight  whether    the    rat«a   charged    to    the    oom- 

Bureau,  13  Intera.  Com.  Rep.  flflS,  S80,  the  plainant    have   been    deemed    unreasonable 

Commlsaion  ruled  upon  the  precise  question  per  m   or   not;    indeed,   where   they   have 

now  before  us,  in  dealing  with  a  ease  of  been  thus  denounced,  it  haa  ordinarily  been 

rates  held  exceaiiTc  per  «e,  but  only  ao  held  done  aa   the   result  of   comparison  between 

as  the  resnlt  of  a  comparison  between  the  the   rate  under  attack  and  other  rates  on 

rates    under    attack    and    other    rates    cub-  similar    traffic,      llluatrative    decisions    are 

tomarily  charged.    The  complainants  claimed  cited  in  the  margin.t 

reparation  by  reason  of  shipments  under  the        *ThiB  court,  while  saying  very  ^ain-tl4S 

old    rat«.     Defendanta    denied    that    such  ly  what  the  word  "damages"  in  |  8  dom  ■«( 

reparation  should  be  awarded,  even  though  mean,  reachea  ita  conclusion  without  deter- 

the  Commission   were  of   the   opinion   that  mining  what   the  word   does   mean.     It   U 

that  rate  waa  ezeeaaive,  and  this  "for  tha  said  that  the  "damages  rosy  he  the  •ams 

reaaon  that  no  damage   upon   the  part   of  as  tha  rebate,  or   less  than  tha  rebate,  Ot 

the  complainants  has  been  establiahed,"     It  many  times  greater  than  the  rebate."    It  is 

appeared  that  the  market  was  not  affected  laid   that   in   the  eaae  under  oonaidcratiou 

l^  the  rate,  and  that  the  freight  bad  been  there  waa  "no  proof  of  injury,  no  proof  of 

added  to  the  price  paid  by  the  consumer;  decrease  in  buainesa,  loas  of  proBta,  exponas 

and  it  was  inaiated  that  the  complainants  incurred,  or  damage  of  any  aort  anflered.'* 

who  bad  paid  this  freight  rate  bad  not  been  

actually   injured.     The   Commiaaion   said:        f  Keparation  by  reason  af  published  rates 

"Sneh    i»  not,   in   our  opinion,   the   proper  held    unreasonable    because    discriminatory, 

meaning    o(    this    term    [damage].      These  irrespective  of  whether  they  were  otherwise 

complainants    were    shippers    of    hardwood  extortionate. 

lumber  to  this  destination,  and  they  were  ^  P^o;'-  ^,T^^.^-^^:  ^.^o-  «  I»t«fc 

_t;»~i  »-  .    ~.»„.M.  — f-  f-n™  tk.  Ai,  Com.  Rep.  418,  42S;  California  Commercial 

entitled  to  a  reaaonabU  rate  from  tio  de-  ^^    v.'^Welli,   F.   *   Co.    U   Inters.    Com. 

fendanta  for  the  service  of  transporUtion.  ^^    ^^2.   434;    Gamble-Robinson    Conuais- 

An  unreasonable  rate  waa  in  fact  eiacted.  .ion    Co.  v.   Northern  P.   R.  Co.  14   Inters. 

They  were  thereby  deprived  of  a  legal  right,  Com.    Rep.    G23;    Beekman   Lumber    Cb.    t. 

and   the   measure    of    their    damage    is   the  Chicago,  R.  I.  A  P.  R.  Co.  IB  Intera.  Com. 

difference  between  the  rate  to   which   they  Rep-  628;    Hinton  Fruit  k  Produce  Cfc  t. 

were  »titl«i  and  the  rate  which  they  were  ^^^^^;^^  O.,?"  ^^  ^  V^e^n'ay^^^^A 

compelled   to   pay.    If   eompIa.nanU   were  ^o.   38   Inters.   Com.   Rep.   2B9;    American 

nbliged  to  fallow  every   transaction  to   ite  Creosote    Works    v.    Illinoia    C,    R.    Co.    IS 

ultimata  result,  and  to  trace  out  the  exact  Inters.  Com.  Rep.  212,  219;  Staoy  Mereaa- 

commereial  effect  of  the  freight  rate  paid,  tile  Co.  v.  Minneapolia,  St.  P.  *  8.  Ste.  M. 

with    sofBcient  accuracy   to   Justify   giving  r.  Co.  18  Inters.  Com.  Rep.  680. 
them.     Certainly  these  defendante  are  not        By  reason  of  publiahed  ratea  held  niireK- 

entitled   to   this   money   which    they   have  sonable  because  in  excess  of  rate  afterwards 

taken    from    tha    complainanU,    and    thev  voluntarily  eatabliahed  by  the  carrier, 
ought   not   to   be   heard   to   aay    that    they        Frederck  Brick  Works  v.  Northern  Q  R. 

47*i.k«.i.i     -*  •!.      „  ■    J  i       t     J  tv  Co.  12  Inters,  Com.  Rep.  13;  Amerieskn  Grass 

34S1ahoDld  not  "be  required  to  refund  this  ^wj^  Co.  v.  Chicago, "st.  P.  It  *  0.  R.  Co. 

amount    hecanaa    the    complainants    them-  n  Intera.  Com.  Rep.  141;   Erie  Preaervinf 

selvea  may  have  obtuned  aom*  portion  ol  C*  T.  Uke  Shore  A  M.  B.  R.  Ok  M  Intmn. 
6T  It.  «d.  A.*'*^ 
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It  i«  said  that  ""if  plaintiff  and  one  of  the 
favored  companies  had  both  shipped  coal 
to  the  same  market  on  the  same  day,  the 
rebate  on  the  contract  coal  may  have  given 
an  advantage  which  may  have  prevented  the 
plaintiff  from  selling,  may  have  directly 
caused  it  expense,  or  may  have  diminished 
or  totally  destroyed  its  profits.  The  plain- 
tiff, under  the  present  statute,  in  any  such 
case  being  then  entitled  to  recover  the  full 
damages  sustained."  But  as  the  contract 
coal  of  the  favored  shipper  had  been  sold 
long  before  (prior  to  April  1,  1899,  at  lat- 
est), I  am  unable  to  see  how  it  can  reason- 
ably be  supposed  that  the  rebate  could  have 
prevented  the  plaintiff  from  selling,  or  have 
caused  it  expense,  or  have  diminished  or 
destroyed  its  profits  upon  coal  that  hap- 
pened to  reach  destination  on  the  same  day. 
What,  then,  is  to  be  the  measure  of  dam- 
ages? Whatever  it  is  to  be,  it  is  apparent 
that  we  must  henceforward  abandon  the 
simple  and  direct  method  of  computing  the 
244]  *rate  differentials,  and  therefrom  as- 
certaining the  amount  of  the  reparation,  and 
must  enter  into  inquiries  respecting  the 
state  of  the  market,  and  ascertain  whether, 
upon  the  precise  date  that  the  goods  of  the 
injured  party  reached  the  market,  goods  of 
the  like  character  owned  by  the  favored 
shipper  came  into  direct  competition  with 
them.  All  of  this  seems  to  me  to  be  utterly 
impracticable,  and  I  eannot  believe  that 
Congress  intended  any  such  result  to  follow 
from  the  language  it  employed. 


It  is  said  that  under  the  rale  of  the 
Denaby  Main  Colliery  Case  it  would  foDow 
that  if  there  were,  say,  five  dealers,  each 
shipping  10,000  tons,  to  one  only  of  whom 
rebates  aggregating  $3,500  had  been  al- 
lowed, each  of  the  five  would  be  as  much 
entitled  as  plaintiff  to  recover  $3,500  on 
their  several  shipments  of  10,000  tons  each, 
and  the  five  verdicts  would  aggregate 
$17,500  because  of  the  payment  of  $3,500 
to  the  favored  shipper.  But  if  §  2  of  the 
act  is  to  be  given  any  vital  force,  it  must 
be  construed  as  estopping  the  carrier  from 
saying  that  the  amount  actually  charged, 
less  the  rebate,  is  less  than  ought  to  be 
charged  on  a  shipment  of  10,000  tons;  and 
if  he  himself  rebates  $3,500  to  one  shipper, 
the  requirement  that  he  rebate  the  same  to 
each  of  the  four  others  does  not  penalize  the 
carrier.  It  simply  requires  him  to  do  serv- 
ice for  all  at  the  rate  which  he  himself  has 
fixed  in  dealing  with  the  favored  shipper. 

Nor  can  I  see  that  this  would  "create  a 
legalized  but  endless  chain  of  departure 
from  the  tariff."  If  §  2  is  enforced  strictly 
in  accordance  with  the  English  rule,  it  will 
very  clearly  tend  to  prevent  any  departures 
from  the  lawfully  established  tariffs. 

It  seems  to  me  a  strange  view  of  the 
matter  to  deny  direct  reparation  in  specie 
to  the  aggrieved  shipper,  by  the  payment 
to  him  of  an  amount  sufiicient  to  leave  the 
net  rate  charged  to  him  equal  to  the  lowest 
rate  customarily  charged  to  a  competitor; 
and  to  base  this  denial  on  the  theory  that 


Com.  Rep.  118;  Carstens  Packing  Co.  v. 
Northern  P.  R.  Co.  14  Inters.  Com.  Rep. 
577;  Diehl  v.  Chicago,  M.  k  St.  P.  R.  Co. 
16  Inters.  COm.  Rep.  190,  192;  J.  H.  Allen 
k  Co.  V.  Chicago,  M.  k  St.  P.  R,  Co.  16 
Inters.  Com.  Rep.  293;  Sunderland  Bros. 
Co.  V.  Pere  Marquette  R.  Co.  16  Inters. 
Com.  Rep.  450;  Parfrey  v.  Chicago,  M.  k 
St.  P.  R.  Co.  20  Inters.  Com.  Rep.  104. 

By  reason  of  published  rates  held  unrea- 
sonable because  in  excess  of  rate  after- 
wards established  by  the  commission. 

American  Fruit  union  v.  Cincinnati,  N. 
0.  A  T.  P.  R.  Co.  12  Inters.  Com.  Rep.  417; 
Nicola,  S.  k  M.  Co.  v.  Louisville  k  N.  R. 
Co.  14  Inters.  Com.  Rep.  199,  205;  Kindelon 
V.  Southern  P.  Co.  17  Inters.  Com.  Rep.  251, 
253;  Crowell  k  S.  Lumber  Co.  v.  Texas  k 
P.  R.  Co.  17  Inters.  Com.  Rep.  333;  Maris 
V.  Southern  P.  Co.  18  Inters.  Com.  Rep.  301. 

By  reason  of  rates  held  unreasonable  be- 
cause resulting  from  errar  in  routing, 
chargeable  to  the  carrier. 

MdCauU-Dinsmore  Co.  v.  Chicago  O.  W. 
R.  Co.  14  Inters.  Com.  Rep.  627 ;  Fred'k.  Dt 
Baij  k  Co.  V.  Louisiana  Western  R.  Co. 
18  Inters.  Com.  Rep.  527. 

By  reason  of  published  rates  hold  unrea- 
sonable per  se. 

Sliouner  v.  Chicago,  St  P.  M.  &  O.  R.  Co. 
14  Inters.  Com.  Rep.  525;  Carstens  Packing 
Os.  T.  Narthera  P.  R.  Ca.  14  latera.  Com. 
i470 


Rep.  577;  Carstens  Packing  Co.  v.  Chicago, 
M.  k  St.  P.  R.  Co.  16  Inters.  Com.  Rep.  469 ; 
Albert  Steinfeld  k  Co.  v.  Illinois  C.  R.  Co. 
20  Inters.  Com.  Rep.  12;  Parfrey  v.  Chi- 
cago, M.  k  St.  P.  R.  Co.  20  Inters.  Com. 
Rep.  104;  Acme  Cement  Plaster  Co.  v.  St. 
Louis  &  S.  F.  R.  Co.  22  Intera  Com.  Rep. 
283. 

By  reason  of  published  rates  held  unrea- 
sonable because  higher  than  obtainable  by 
another  route. 

American  Grass  Twine  Co.  v.  Chicago,  St. 
P.  M.  &  0.  R.  Co.  12  Inters.  Com.  Rep.  141. 

By  reason  of  published  rates  held  unrea- 
sonable because  exceeding  the  sum  of  the 
locals. 

Laning-Harris  Coal  k  Grain  Co.  v.  Mis- 
souri P.  R.  Co.  13  Inters.  Com.  Rep.  154; 
Flint  k  W.  Mfg.  Co.  v.  Lake  Shore  k  M. 
S.  R.  Co.  14  Inters.  Com.  Rep.  336;  Wilson 
V.  Chicago,  M.  k  St.  P.  R.  Co.  14  Inters. 
Com.  Rep.  549;  Sylvester  v.  Pennsylvania 
R.  Co.  14  Inters.  Com.  Rep.  573;  Harden- 
berg  V.  Missouri  P.  R.  Co.  14  Inters.  Com. 
Rep.  579;  J.  H.  Allen  k  Co.  v.  Chicago, 
M.  k  St.  P.  R.  Co.  16  Inters.  Com.  Rep. 
293;  Gilchrist  v.  Lake  Erie  k  W.  R.  Co 
16  Inters.  Com.  Rep.  318;  Wells-Higman 
Co.  V.  Qrand  Rapids  k  I.  R.  Co.  16  Inters. 
Com.  Rep.  339;  St.  ]x>uis  Blast  Furnace 
Co.  V.  Virginian  R.  Ca.  21  Inters.  Com.  Rep. 
215. 
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reparation  will  do  more  harm  than  good,  by 
S45]  'creating  an  '^endless  chain  of  depart- 
ures from  the  tariff."  Of  course,  the  result 
would  be  that  if  there  were  five  shippers, 
and  rebates  were  given  to  one  of  them  un- 
lawfully, and  then  by  legal  compulsion  the 
carrier  were  required  to  give  equivalent  re- 
bates to  others,  this  would  constitute  five 
''departures  from  the  tariff"  instead  of  one. 
But  what  matters  it,  provided  the  five  ship- 
pers are  thereby  put  upon  an  equal  footing? 
The  prohibition  against  rebates  and  other 
discriminations,  and  also  the  requirement 
of  established  and  published  rates,  are  in- 
tended to  compel  fair  and  equal  treatment 
by  the  carrier  of  all  shippers.  I  can  see 
nothing  in  the  act  that  makes  published 
rates  so  sacred  that  departures  from  them 
by  the  carrier  must  go  unredressed,  because 
to  redress  the  grievance  will  require  a 
further  departure.  Equality  in  the  treat- 
ment of  shippers  is  the  end  aimed  at  by  the 
act;  published  rates  are  but  a  means  to 
that  end.  We  should  not  so  exalt  the 
means  as  to  lose  sight  of  the  end  and  ob- 
ject of  the  act. 

Besides,  if  the  theory  of  the  opinion  is  to 
be  adhered  to,  there  will  necessarily  be  as 
many  different  rates  as  there  are  differ- 
ences in  the  circumstances  of  the  disfavored 
shippers  who  seek  redress  because  of  the 
rebates  or  other  rate  discriminations.  One 
aggrieved  party  may  receive  damages  far 
beyond  the  money  equivalent  of  the  dis- 
crimination; another  may  receive  much 
less;  still  another  may  receive  nothing  at 
all.  If  we  were  to  look  to  the  outcome  of 
these  private  actions  for  violation  of  the 
equality  provision  of  §  2  of  the  act,  and 
treat  them  as  amounting  in  the  end  to  a 
determination  of  the  freight  rate,  the  in- 
evitable result  (on  the  theory  adopted  by 
the  court)  would  be  that  one  violation  by 
the  carrier  would  result  in  as  many  differ- 
ent rates  as  they  were  different  shippers  to 
be  discriminated  against. 

But,  with  great  respect,  I  again  ask: 
What,  in  the  present  case,  is  to  be  the 
measure  of  damages?  The  plaintiff,  upon 
shipments  aggregating  40,000  tons  of  coal 
2 4 6] in  two  years,  *has  been  charged  about 
$12,000  more  than  its  competitors  have  been 
charged  during  the  same  period  for  the 
lanie  service.  The  plaintiff  has  actually 
paid  the  freight  bills  to  the  railroad  com- 
pany. Upon  the  face  of  the  record,  the 
plaintiff's  expense  account  has  been  ac- 
tually increased  by  the  amount  of  $6,000 
per  annum,  as  compared  with  its  com- 
petitors. Other  things  being  equal,  the 
57  L.  ed. 


profits  of  the  plaintiff,  upon  the  produotioa 
and  sale  of  the  40,000  tons  of  coal,  were 
$12,000  less  than  otherwise  they  would  have 
been.  It  does  not  appear  that  other  things 
were  not  equaL  Yet  the  decision  is,  thai 
there  is  "no  proof  of  injury,  .  .  •  CK* 
pense  incurred,  or  damage  of  any  sort  nil* 
fered."  Is  not  the  payment  of  a  full  freighl 
bill,  as  eompared  with  a  reduced  freighl 
bill,  an  "expense  incurred?"  What  othei 
expense  could  be  incurred  by  a  shipper,  at 
tributable  to  a  discrimination  in  rates? 

The  opinion  says:  "Of  course,  no  part  oJ 
such  payment  of  lawful  rates  can  be  treated 
as  an  overcharge  or  as  an  extortion.  Hav- 
ing paid  only  the  lawful  rate,  plaintiff  was 
not  overcharged,  though  the  favored  shipper 
was  illegally  undercharged."  This  is  not 
only  unsupported  by  authority,  but  is,  I 
submit,  inconsistent  with  the  result  reached 
In  the  present  case.  The  court  decides  that 
the  plaintiff  is  injured,  and  entitled  to 
maintain  an  action  against  the  carrier 
under  §  8,  because  the  carrier  has  collected 
less  compensation  from  a  favored  shipper 
for  the  like  service.  The  rebates  were  mere- 
ly the  device  by  which  the  discount  from 
the  published  rates  was  accomplished.  How 
can  such  an  action  lie  at  all,  except  that  §  % 
makes  the  published  and  otherwise  lawful 
rates  unlawful  and  extortionate  when  lees 
rates  are  charged  to  favored  shippers, 
through  the  device  of  rebates  or  otherwise? 
It  seems  a  mere  play  upon  words  to  say 
that  "the  favored  shipper  was  illegally  un- 
dercharged." Certainly  it  is  not  to  Mm 
that  the  right  of  action  is  given  by  i  8. 
In  short,  the  opinion  treats  the  imposition 
of  the  "lawful  ^rates"— that  is,  the[S47 
published  rates — as  unlawful  for  the  pur- 
pose of  establishing  the  ifi/tiria>  but  insists 
that  they  must  be  treated  as  lawful  wher 
we  come  to  ascertain  the  (famfmni. 

The  result  is,  the  legal  paradox:  l^ 
juria  Hne  dam/no.  The  plaintiff  is  wronged. 
but  not  harmed;  it  may  sue,  but  may  nol 
recover. 

If  the  rate  differential  is  not  a  propei 
clement  of  damages  in  actions  brought  in 
the  courts,  I  suppose  it  will  not  be  propei 
for  the  Commission  to  adhere  to  it.  Yet 
the  sheer  impossibility  of  adopting  any 
other  measure  of  damages,  in  the  mnltitade 
of  reparation  cases  that  the  Commisalon 
has  to  deal  with,  is  perfectly  obvious. 

The  result,  upon  the  whole,  is  a  virtual 
denial  of  private  remedy  for  the  most  com- 
mon and  harmful  of  those  discriminations 
that  the  interstate  commerce  act  was  de- 
signed to  prevent  and  to  redrese. 


SUPRXUS  OOUBT  Or  THE  mflTED  BTAIB8. 
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rENNBYLVANIA  RAILBOAD  COHFANT 
(See  8.  G  Raporto'a  ed.  E4T-3DS.) 


-  jBrUdletlon 


Srror   to   dlatrlet 
below. 

1.  Tbe  Jnriedictian  of  the  dlatriet  oonrt 
•■  a  FedwaJ  court  wei  in  iMua  in  ft  suit 
broaghi  by  i.  ihipper  under  tbe  ect  of  Feb- 
nuTT  4,  1887  (24  SUt  at  L.  379,  chap. 
104,  U.  8.  Comp.  Stat.  1001,  p.  8164), 
II  8,  9,  to  reoover  damagea  from  a  carrier 
on  aeoount  of  rebatea  to  otber  lUppera,  so 
aa  to  inpport  a  direct  writ  of  error  from 
tbe  Federal  Supreme  Court,  where  the  lower 
eourt  granted  a  notitm  to  dlamlia  beeaoee 
of  the  lack  of  any  preriona  action  hj  tbe 
Interstate  Commerce  Commieeion. 

I  For  otbcr  casea,  ica  Anpaa]  and  Hmir,  879- 
9ST,  In  Diktat  Sup.  Cl   1908.] 

Oarrlera  —  rebate*  —  allowance  to  eblp- 
pere  doln(  their  awn  Iwnltiic, 

2.  A  carrier  may  lawfnlly  giant  to  ahip- 
pera  of  coal  and  coke  doing  their  own  bald- 
ing fiom  mine  to  atatlon  a  reaaonable  track- 
age or  lateral  allowance  from  the  published 
tariff,  which,  though  naming  tbe  rate  aa 
from  the  atatfon  to  deatination,  la  nnitorm- 
1;  conitmed  to  Inelnde  the  haul  from  tbe 

[For  otbat  eaaea,  an  Carrieca,  lit.  c.  In  DIgeat 
Sap.  Ct  1908.] 

Oarrlera  —  remedf  for  rebatlnc  '—  ne- 
ceaalty  of  prcrrlons  boUoii  1>j  Inter- 
state Commerce  COQunleetaa. 

3.  A  abipper  of  coal  and  coke  cannot 
maintain  in  sdTSnca  of  action  bj  the  Inter- 
state Coaaaetoa  Commiaaion  a  auit  againat 
a  carrier  for  damagea  resulting  from  re- 
bates, paat  or  preaent,  given  t«  his  com- 
petitora  doing  their  own  hauling  from  mine 
to  station,  in  the  form  of  trackage  or  lateral 
allowances  from  tbe  published  tarifT,  which, 
tboujgb  naming  the  rate  as  from  station  to 
deatination,  has  been  uniformly  construed 
to  include  the  haul  from  tbe  mine,  since 
such  lateral  allowances  would  be  unlawful 
onfy  when  unreasonable,  and  this  «raa  a 
qnestion  in  the  firat  ina^nce  for  tbe  Com- 
miaaion, natwithitaQding  tbe  proTiaions  of 
the  act  of  February  4,  1887,  |  0,  giving  an 
individual  the  right  to  maintain  actions  to 
obtain  pecuniary  redress  for  violations  of 
tbe  act,  and  of  g  S2,  that  nothing  therein 
sliall  abridge  or  alter  existing  common-law 
or  statutory  remsdica. 

[Iter  other  atHa,  SM  Carriers,  III.  c.  In  Dlnat 
Sup.  Ct.  1908.1 

0»rrters  —  remedy  for  rebatlnc  ^  Be- 
ceaaltr  of  previous  action  by  Inter- 
state Oonmeroe  Commission. 
4.  Allowing  sblppers  of  ooal  and  coke  aa 

B    rebate  from    the   published    tariff  which 

Saiz. — On  diicet  review  in  Federal  8u- 
pnat  Oottrt  of  Judgmeitta  ot  district  or 
circuit  eourt»— see  note*  ie  Gwin  v.  \liivtaA 
States  411  L  ed.  U.  8.  741,  and  B.  AlteiH 
t  Co.  r.  United  Statct,  56  U  ed.  ^-  B-  ««<» 
l<7» 


-lamed  tbe  rate  as  from  station  to  destiaa- 
Jon,  but  waa  uniformly  construed  to  in- 
ilude  the  haul  fnmi  tbe  mine,  a  trackage 
ir  lateral  allowance  for  the  haul  from  mint 
«  station,  being  abaolutely  forbidden  by  tbs 
ict  of  Fdiruary  4,  1887,  |  8,  regardlMa  d 
.be  amount,  where  tbe  carrier  iteaU  does 
hs  hauling,  previous  action  by  the  Inter- 
itate  Commerce  Commission  ia  not  a  con- 
lit  ion  precedent  for  the  maintenance  by 
mother  shipper,  under  gg  B,  0,  of  an  action 
igainst  the  carrier  to  recover  the  damages 
lustained  by  reason  of  such  illegal  allow- 
inces  to  his  competitora. 

For  cUier  casta.  M*  Cairlat^  IIL  ^  In  Dt 
feat  Bup.  Ct.  1908.] 

(No,  874.1 


to  the  District  Conrt  of  the 
L  United  States  for  the  Eastern  District 
if  Pennsylvania  to  review  a  judgment,  dia- 
Qiaaiug  for  want  of  jnrisdietion  an  action 
>y  a  shipper  against  a  earrler  to  recoTcr 
be  damages  auatained  by  reason  of  tbt 
layment  of  relwtea  to  hia  competitors.  Af- 
irmed  and  modified  in  part  and  reversed  in 
■art. 

See  same  case  below,  183  Fed.  908. 

The  facta  are  staled  in  tbe  opinion. 

Hr.  George  fi.  GrMuun  submitted  tb* 
•use  for  plaintifT  in  error: 

It  cannot  seriously  be  oontended  that  a 
hipper  must  go  to  the  Interstate  Com- 
aerca  Commission  to  correct  what  bas 
lever  been  published  as  a  rate. 

Texas  A  P.  R.  Co.  v.  Abilene  Cotton  Oil 
)o.  204  U.  S.  428,  51  L.  ed.  5S3,  27  Sup 
!t  Kep.  SSO,  0  Ana.  Caa.  1076;  Southerc 
L  Co.  V.  Tift,  208  U.  S.  428,  61  L  ed.  1124. 
7  Sup.  Ct.  Rep.  706,  11  Ann.  Caa.  848;  Bal- 
imore  A  0.  R.  Co.  v.  United  BtatM,  219 
J.  8.  481,  54  L.  ed.  202,  30  Sup.  Ct.  Bep. 
84;  Lyoe  V.  Delaware,  L.  A  W.  R.  Co.  170 
fed.  847;  Union  P.  R.  Co.  v.  Qoodridge,  149 
I.  S.  680,  37  L.  ed.  898,  13  Sup.  OL  Bqt. 
70. 

Where  a  shipment,  among  abippers  simi- 
sily  situated,  Is  made  from  one  given 
oint  to  another,  the  railroad  cannot  by  any 
evice,  directly  or  indirectly,  ebarge  one 
lore  than  another. 

Chicago  A  A.  R.  Co.  V.  United  Statea,  28 
JtA..{N.S.)  661,  84  C.  C.  A.  324,  168  Fed. 
68;  Wight  V.  United  States,  167  U.  B. 
12,  42  L.  ed.  258,  17  Sup.  (A.  Rep.  822. 

The  great  purpose  of  the  act  te  regulate 
ammerce,  nhilat  seeking  to  prevent  nnjnst 
ad  unreasonable  rates,  waa  tp  Becnre  equal- 
.-;  at  Tatea  as  to  all,  snd  to  destroy  Utor- 
A,\«&,  Wt«b^u,\  \i>i\%i  wsunn^Uehed  by  re- 
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liibitiDg  Mcret   departurw   from   uid   tar-  PsiiiujlTaDla  Railroad  for  damages  aHeged 

iffa,  and  forbidding  rebatei,  prrferencei,  and  to  have  been  occasioned  bj  the  payment  oft  re- 

all  lorma  of  undue  discrimination.    To  thia  batea  to  the  Altoona,  Glen  White,  Millwood, 

•xtent  and  for  thew  purpoiea  th«  itatute  Latrobe,  and  Bolivar  Companiea.    The  oom- 

waa  remediable,  and  it  tlierefore  enUtled  to  plunt  alleged  that  between  April  1,  189T, 

receive    that    interpretation    which    reaaon-  and  Ua;  1,  ISOl,  the  plaintiff,  in  oompeti- 

ably  accompliahe*  the  great  public  purpoae  tion  with  tbeae  companiea,  made  ihipmoita 

which  it  waa  enacted  to  aubaerv&  of  coal  and  coke  over  the  Pennaylvania  road 

New  York,  N.  H.  ft  H.   R.  Co.  t.  Inter-  from  the  Clearfield  district  to  the  «ame  gen- 

■tate  Commerce  Commiasion,  200  D.  S.  381,  eral  marketa  in  other  atatcs,  and  that,  dor- 

SO  L.  ed.  S16,  26  Sup.  Ct.  Rep.  272.  ing  all  that  time,  the  carrier  paid  rebate* 

to    theae    companies,    pretending    that    the 

Meaara.  John  G    Jobn-on  ud^ancia  „              i,^    tbem    waa   an    aUowance    for 

l.Gowenaubmitted  the  cauae  for  defendant  transportation   aerficea    rendered   by   them, 

in  error;                                                         ,     ,  in   hauling  oara  over   apur   traeka  between 

Hccauae  of  the  controllmg  force  and  ef-  a,^.^^  ^j^^  ^^  tj,,  ,^y,^^  .t^ti^^ 

feet  given  U>  the  tariff  ratea  of  a  earner  j^^         ^j^    atipulated    that    the    oaae 

by   Ac   prov.aiona   of   the   interaUte   com-  ,hould  be  aubmitted  to  a  referee,  who  ahould 


mere  act,  both  ahipper  and  carrier  i 
equally  bound  thereby;  the  one  ia  under  »i 
great  an  obligation  to  paj  aa  the  other  ii 
>  charge   and   collect  the  aame,  and   i~ 


have  the  powera  of  a  special  maater.  Hia 
findings  wer4  in  favor  of  the  plaintiff.  Hia 
report,  modified  aa  to  the  meaaure  of  dUB- 
I  confirmed  (181  Fed.  403),  but  be- 


r  moved  to  dismiss  the  case  beeanaa 
the  court,  aa  a  Federal  court  had  no  Jnrla- 
iction  of  the  oauae  of  action  until  after 
the  Interstate  Commerce  Commiuion  had 
passed  upon  the  \eg»litj  of  the  allowances 
^     .....«»...  ,      ■       ■   »-  «       ^      ^nd  the  reaaonableneas  of  the  amount  paid 

R.,.S50  »A..   0«   107eiBoW..m..M-    „,„„'S    Ih,    ,U«».     11..   motion    ™ 
■-  -,  1  O.  H.  Co.  222  H.  8.  SOa,  M  U  rf.      ^„^   ,,,3  p^    ,„,    „j  a, „ 


that  which  ia  prescribed  bj  the  interstate 
commerce  act,   ««.,  a  resort  to  the   Inter-    ^ 
stats  Commerce  Conunlasion  for  relief  from    . 
tbn  effect  of  the  rates. 
Texas  &  P.  R.  Co.  t.  Abilene  Cotton  Oil    : 


2  Sup.  Ct.  Rep.  114. 
Payment  for  serrieea  rendered  by  ship- 
pera  <n  relief  of  the  carrier  waa  lawful. 
Interstate  Commerce  Commission  v.  F.  H. 


taken  by  writ  of  error  to  the  circuit  oourt 

of  appraia,  which  dismissed  ths  oaae    (lit 

C.   C.   A.    B37,   192    Fed.   478}    upon   ths 

n  .    ^      ~.~  n    n     .ni    ,.  .        ■    ...     ground  that  the  question  could  only  be  re* 

Peavey  *  Co.  222  V.  8    42,   66  L    ed.   M^    ^^^^  ^  ^j,^  g^J^^,  C^^^  of  the  Unit«l 

32    Sup.    Ct.    Rep.    22;    Tap    Line   Case,    23    g^^^^  "^^    „,;/„,    ^i„„,    ^    ^^^ 

(223  U.  S.  733,  66  L.  ed.  630,  82  Sup.  Ot. 

Rep.    S28),    and    the    plaintiff    thereupon 

brought   the  awe  here   by   direct   writ  of 

.,  .,      -    -     1  .         .  -  .     error,  the  judge  certifying  the  following  as 

unreasonable  or  diacnminatory,  rates  which    ,.       ■„ .t.j  „,r!L.i  „„„*;„_ 

,   ,  1,1  ii-i       t  jurisdictional  question: 

mm  ■    nno™    a  i  ■  ■ .        "jjug    the    circuit    court    of    the    United 


32    Sup.    Ct.    Rep.    £2;    Tap 
Inters.  Com.  Rep.  277. 

In  its  administration  of  the  interstate 
commerce  act  the  Commlaaion  in  many  in- 
stances has  condemned  as  unlawful,  becauae 


have  been  exacted  from  shippers,  while  at 
the  same  time  denyii^  reparation  to  them. 


gtatea,  in  advance  of  any  application  to  the 


thereon  by  that  body,  jurisdiction  U 
entertain  an  action  of  treapaaa  brought  b} 
a  ahipper  of  eoal  'and  coke,  to  recover[tSO 
<  "^rr?*  damages  because  of  the  alleged  unlawfnl 
I  °  t-w    preferential  rates  accorded  to  other  aJid  OOBI- 


Anaconda  Copper  Mm    Co.  J.  Chicago   *    r„t„state    Commerce    cimiiisaion    and   ao- 
E.  R.  Co.  19  Inters.  Com.  Rep.  S92;  Interna- 
tional  Salt  Co.  V.  Pennsylvania  R.  Co.  20 
Inters.  Com.  Rep.  S3B. 

The   jurisdiction    which   the    court    beloi 
would  have  been  obliged  to  exercise  in  order         *~*'"tiT 

*°  '"It^'  ^"uS:'*^'  '"  '""I,'*'  ""  PillV'"'!    Sting  ^Jp«»  of  coal  and  coke,  when  aueb 
-as   that  which  it  possessed  as  a   Pedsral    ^^^^^    p„fcrential    rate,    are    claimed    U 

'^"n  i'.._         •.  n    T>    ri  TT  '.  J  o^  ^         have  resulted  from  payments  made  to  snoh 

Baltimore  ft  O.  R.  Co.  v.  United  States,      .,         ,,  _i.(  i.\.„™.  ,.  *u.  „i.i_ 

2,5  u.  s.  «,,«■.  .i  2«, » s^.  Ot  R.P.  ;srS"".',.'S«'rr.".%s.t5 

and  filed  trai(^t  rate,  and  the  defendant 
claimed  were  made  at  eompenaation  for 
aervioea  rendered  by  such  shippers  or  for 
other  aocounta  whieh  justified  it  in  making 
On  November  £0,  1905,  the  Mitchell  Coal  the  same,  and  when  it  further  appeared  that 
ft  Coke  Company  brought  suit  in  the  circuit  auch  paymenta  had  been  made  pursuant  to  a 
•ourt  of  ths  United  States  for  the  eastern  practica  of  long  standing,  and  that  a  nnm- 
94a]distriat  of  Pennaylvanla  against  ^tbt  ber  ot  ahippsia  other  than  tU  pUinUfI  **^ 
ST  Ii.  «d.  «  »*■*' 
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interested  in  the  question  of  the  lawfulness 
thereof/' 

1.  The  plaintiff's  cause  of  action  for 
damages  occasioned  bj  the  payment  of  ille- 
gal or  unreasonable  allowances  was  one 
which,  under  §§8  and  0  of  the  commerce 
act  (24  SUt.  at  U  382,  chap.  104,  U.  8. 
Comp.  Stat  1901,  p.  3159),  could  only  be 
brought  in  a  district  or  circuit  court  of  the 
United  States.  The  motion  to  dismiss  chal- 
lenged the  jurisdiction  of  the  court,  as  a 
Federal  court,  and  its  power  "primarily  to 
hear  complaints  concerning  wrongs  of  the 
character  of  the  one  here  complained  of." 
Texas  &  P.  R.  Co.  t.  Abilene  Cotton  Oil  Co. 
204  U.  S.  442,  61  L.  ed.  569,  27  Sup.  Ct. 
Rep.  360,  9  Ann.  Cas.  1076;  Baltimore  k 
0.  R.  R.  Co.  V.  United  States  ez  rel.  Pit- 
cairn  Coal  Co.  216  U.  S.  496,  64  L.  ed.  297, 
80  Sup.  Ct.  Rep.  164;  Robinson  ▼.  Balti- 
more k  0.  R.  Co.  222  U.  S.  606,  66  L.  ed. 
288,  32  Sup.  Ct.  Rep.  114.  The  order  of 
dismissal  was  founded  on  the  denial  of 
jurisdiction,  and  this  court  has  power  to 
review  that  ruling.  The  Ira  M.  Hedges  (Le- 
high Valley  R.  Co.  v.  Cornell  S.  B.  Co.)  218 
U.  S.  270,  54  L.  ed.  1039,  31  Sup.  Ct.  Rep. 
17,  t  Ann.  Cas.  1236;  The  Jefferson,  21S 
U.  S.  130,  54  L.  ed.  126,  30  Sup.  (X  Rep. 
64,  17  Ann.  Cas.  907.  The  case  differs  from 
R.  J.  Darnell  ▼.  Dlinois  C.  R.  Co.  226  U.  S. 
243,  66  L.  ed.  1072,  32  Sup.  Ct.  Rep.  760. 
There  the  Commission  had  found  that  the 
rate  was  unreasonable.  The  demurrer, 
based  on  the  failure  to  allege  that  a  repara- 
tion order  had  been  made  in  favor  of  the 
plaintiff,  did  not  attack  the  jurisdiction  of 
the  courts  as  a  Federal  court,  since  the 
cause  of  action  sought  to  be  enforced  was 
one  which,  if  properly  brought,  could,  under 
the  act  of  1910  (36  Stat,  at  L.  554,  chap. 
309),  have  been  maintained  either  in  a 
state  or  Federal  court. 

161]  ^  In  the  present  case  the  motion  to 
dismiss  for  want  of  jurisdiction  was  mads 
at  the  end  of  the  trial,  and  was  based  not 
upon  the  pleadings,  but  upon  the  evidence. 
It  becomes  necessary,  therefore,  to  make  a 
statement  of  the  facts  material  to  that 
issue: — ^The  plaintiff,  the  Mitchell  Coal  k 
Mine  Xjoke  Company,  owned  six  coal  mines 
in  the  Clearfield  district,  and  between  1897 
and  May  1,  1901,  shipped  its  products  over 
the  Pennsylvania  Railroad  in  state  and 
interstate  commerce.  During  that  time  the 
provisions  of  the  commerce  act  were  con- 
stantly violated,  and  there  were  many  in- 
stances in  which  the  carrier  gave  secret 
rates  to  shippers  from  whom  it  oollected 
the  full  tariff  and  subsequently  refunded 
the  difference  between  the  legal  and  the 
iRegal  rate.  Many  such  rebates  were  paid 
to  the  plaintiff,  the  Mitchell  Company, 
wbioh  in  ihm  case  claimed  the  right  t«  re- 
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cover,  as  damages,  the  difference  between 
these  rebates  paid  to  it  and  what  it  claimed 
were  the  additional  rebates  paid  to  the 
Altoona  and  other  companies  mentioned  in 
the  declaration.  The  referee  found  that, 
for  a  part  of  the  time,  70  per  cent  of  plain- 
tiff's shipments  had  been  made  at  secret 
rates,  and  held,  citing  Pennsylvania  R.  Co. 
V.  International  Coal  Min.  Co.  97  C.  C.  A. 
383,  173  Fed.  1,  9,  that,  as  to  this  tonnage, 
the  plaintiff  was  as  much  a  violator  of  the 
statute  as  was  the  carrier,  and  that  no  cause 
of  action  arising  out  of  this  illegal  contract 
would  be  enforced  by  the  courts.  He  there- 
fore limited  the  inquiry  to  a  consideration 
of  the  damages  in  respect  to  that  part  of 
the  plaintiff's  shipments  on  which  no  rebates 
had  been  paid. 

From  the  referee's  report,  and  the  testi- 
mony returned  therewith,  it  appears  that 
Clearfleld  district  is  the  name  given  to  a 
large  coal  field  reached  by  the  lines  of  the 
Pennsylvania  Railroad.  In  this  district 
there  were  many  mines — some  near  the  rail- 
road and  others  at  considerable  distances 
therefrom,  but  all  reached  by  lateral  lines 
or  spur  tracks,  over  which  cars  were  carried 
to  and  from  the  *mines.  This  Clear- [S 5 2 
field  district  was  treated  as  a  single  ship- 
ping station,  and  the  rates  from  all  points 
therein  were  the  same  where  the  coal  was 
transported  to  the  same  point  beyond  the 
state.  The  published  tariff  named  the  rate 
from  station  to  destination,  but  it  was  uni- 
formly construed  to  include  the  haul  from 
the  mine.  The  published  rate  was  so  ap- 
plied  on  all  shipments  made  by  the  plain- 
tiff as  well  as  on  those  made  by  the  Altoona 
and  other  companies  named  in  the  com- 
plaint. 

It  further  appeared  that  to  these  com- 
panies the  carrier  paid  what  is  called  a 
trackage  or  lateral  allowance,  claiming  that 
it  was  compensation  allowed  them  for  haul- 
ing cars  from  their  mines  to  the  station. 
The  defendant's  contention  that  there  was 
no  concealment  of  these  pajrments  is  contro- 
verted by  the  plaintiff,  which  insists  that 
it  had  no  knowledge  of  such  payments  until 
1898,  when  its  officers  were  informed  that 
the  railway  was  paying  some  companies  10 
cents  a  ton  for  such  services.  The  Mitchell 
Company,  the  plaintiff,  thereupon  bought 
an  engine  to  be  used  for  that  purpose  at 
its  Gallitsin  mine,  and  with  this  engine 
hauled  cars,  loaded  and  empty,  between  that 
mine  and  the  station.  For  this  work  it  de- 
manded that  the  defendant  should  pay  the 
same  lateral  allowance  of  10  cents  a  ton 
that  the  railroad  paid  other  companies  for 
similar  services.  The  carrier  oontended 
that  it  was  itself  prepared  to  do  the  switoh* 
ing  at  the  Gkllitsin  mine,  though,  on  ae- 
eount    of    dissimilarity    of    coBditioB%    it 


1012. 


IHTCHBLL  COAL  k  0.  00.  t.  PENNSYLVANIA  R.  00. 


t62-iM 


oould  not  economically  do  so  at  the  Altoona 
and  other  njines  referred  to  in  the  com- 
plaint. It  therefore  declined  to  pay  a 
lateral  allowance  to  the  plaint  iff,  but 
offered  to  continue  to  treat  thii  haul  ai 
included  in  the  rate,  and  to  do  that  work 
without  extra  charge  to  the  Mitchell 
Company.  The  plaintiff  then  offered  to  do 
the  hauling  for  lese  than  10  cents,  the  exact 
amount  not  appearing.  The  proposition 
having  been  declined  in  1899,  the  plaintiff, 
on  November  20,  1905,  brought  this  suit, 
offering  evidence  to  show  that  in  some 
9 lis]  *cases  the  allowance  was  as  high  as 
18  cents  a  ton  instead  of  10  cents,  as  it  had 
previously  understood. 

In  addition  to  the  Gallitzin  mine,  the 
plaintiff  owned  five  others  in  the  Clearfield 
district.  They  were  located  at  points  from 
1,100  to  3,000  feet  from  the  railroad,  and 
were  reached  by  spur  tracks  belonging  to 
the  plaintiff,  over  which  cars  were  hauled 
by  the  locomotives  belonging  to  the  Penn- 
sylvania Railroad.  For  this  service  the 
carrier  made  no  extra  charge,  treating  it  as 
included  in  the  rate,  though  the  tariff  pub- 
lished the  rate  as  from  station  to  destina- 
tion. 

The  mines  of  the  Altoona,  Glen  White, 
and  Millwood  Companies  were  located  in 
the  Clearfield  district,  while  those  of  the 
Latrobe  and  Bolivar  Companies  were  near 
by  in  the  Latrobe  district. 

The  Millwood  was  reached  by  a  narrow 
gauge  track,  over  which  cars  were  hauled 
by  that  coal  company's  narrow  gauge  en- 
gines. For  doing  that  work  it  was  paid 
a  lateral  allowance  of  16  cents  a  ton  until 
April,  1899,  and  after  that  date  10  cents 
s  ton. 

The  Glen  White  mine  was  about  3  miles 
from  the  main  road,  and  was  reached  by  a 
spur  having  light  rails,  steep  grades,  and 
sharp  curves,  over  which  the  evidence  tended 
to  show  that  the  engines  of  the  railroad 
could  not  be  safely  or  economically  oper- 
ated. This  company  transported  the  coal 
ears  with  its  own  engine,  and  for  doing  that 
work  the  defendant  paid  it  a  lateral  allow- 
ance of  15  cents  a  ton.  On  December  28, 
1901  (subsequent  to  the  transactions  in- 
volved in  this  litigation),  the  carrier  gave 
notice  that  it  would  discontinue  lateral  al- 
lowances on  coke,  but  would  allow  16  cents 
per  ton  on  coal. 

The  Altoona  mine  was  reached  by  a  spur 
track,  over  which,  with  its  own  engines,  the 
Altoona  Company  hauled  cars  and  was  paid 
a  lateral  allowance  of  13  cents  on  coal  and 
10  cents  on  coke  to  points  on  the  Hollidays- 
burg  branch,  and  18  cents  on  coal  and  20 
154]  cents  on  coke  to  ^points  east  of  Al- 
toona. On  Deeember  28,  1901,  thie  lateral 
Mllow&nce  am  eoml  wma  diMontiBaedy  uid 
$7  Zu  €d. 


that  on  coke  reduced  to  12  cents  a  ton.  On 
January  I,  1902,  all  lateral  allowances  were 
discontinued. 

Inasmuch  as  the  payments  to  the  Al« 
toona  were  larger  than  those  to  any  other 
coal  company,  the  plaintiff  claimed  that 
they  were  the  legal  measure  by  which  dam- 
ages were  to  be  assessed.  The  evidenee  was 
therefore  specially  directed  to  the  situation 
at  this  mine,  which  was  a  little  over  three 
miles  in  an  air  line  from  the  railroad,  and 
800  feet  above  the  station  leveL  The  grade 
was  not  only  very  steep,  but  it  was  neeee* 
sary  to  make  use  of  three  switchbacks  in 
order  to  reach  the  elevation  of  the  mine. 
The  line  was  thus  lengthened  so  as  to  be 
about  5  miles  in  length.  The  corves  on  this 
track  were  very  sharp;  the  rails  were  lights 
and  only  specially  oonstructed  engines  could 
be  used.  There  was  evidence  that  before 
the  Pennsylvania's  locomotives  could  have 
been  operated  over  this  spur,  it  would  have 
been  necessary  to  put  in  heavy  raib^ 
strengthen  the  culverts,  and  realign  the 
track.  Owing  to  the  steep  grade  only  fonr 
cars  could  be  hauled  at  a  time,  and  it  re* 
quired  from  three  to  six  times  as  long  to 
do  the  same  amount  of  transportation  work 
as  at  the  Grallitzin  mine. 

3.  The  plaintiff  insists  that  these  facts 
demonstrate  that  the  payments  to  the  Al- 
toona and  other  companies  were  not  meas- 
ured by  the  value  of  the  track  or  locomo- 
tive, or  by  the  coet  of  the  service  rendered* 
but  were  unreasonable  in  amount,  were  ar- 
bitrarily fixed,  lowered,  or  withdrawn,  and 
constituted  a  mere  cover  for  rebating.  On 
the  other  hand,  the  defendant  insisted  that» 
though  bound  to  haul  the  oars  to  and  from 
the  mines,  it  could  not  economically  do  the 
work  on  account  of  the  physical  conditions 
at  the  Altoona,  Millwood,  and  Glen  White 
mines,  and  that  it  therefore  employed  those 
companies  to  perform  that  transportation 
service,  paying  them  therefor  an  allow- 
ance *  which  is  prima  facie  reasonable,  [2  5  5 
and  must  be  so  treated  by  the  courts  until 
the  Commission  has  determined  that  it  was 
excessive  or  constituted  an  unjust  diserim* 
ination. 

On  this  hearing,  involving  a  matter  of 
jurisdiction,  we  cannot  pass  upon  these 
questions  which  go  to  the  merits  of  the  oon- 
troversy.  But  these  claims  of  the  parties 
emphasise  the  fact  that  there  are  two 
classes  of  acts  which  may  form  the  baais  of 
a  suit  for  damages.  In  one,  the  legal  qual- 
ity of  the  practice  complained  of  may  i|ol 
be  definitely  fixed  by  the  statute,  so  that 
an  allowance,  otherwise  permissible,  is  law- 
ful or  unlawful,  according  as  it  is  reasA^- 
able  or  uiiT«aBoii«^^  "^s^^  Vi  ^s^kciis!«^ 
thai  ^UQstVoTi  mNoVi^a  i.  fsusMfiAwraJ^Ma-  ^^ 
oompaxuom  ol  hmmb)  aiA  ^f%sri«»  ^^"^^^ 
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ealU  for  th«  exercise  of  the  discretion  of 
the  rate-reguUting  tribanaL  The  courts 
have  not  been  given  jurisdiction  to  fix  rates 
or  practices  in  direct  proceedings,  nor  can 
th^  do  so  collaterally  during  the  progress 
of  a  lawsuit  when  the  action  is  based  on  the 
claim  that  unreasonable  allowances  have 
been  paid.  If  the  decision  of  such  questions 
was  committed  to  different  courts,  with 
different  juries,  the  results  would  not  only 
vary  in  degree,  but  might  often  be  opposite 
in  character,—- to  the  destruction  of  the 
uniformity  in  rate  and  practice  which  was 
the  cardinal  object  of  the  statute. 

4.  The  necessity  under  the  statute  of  hav- 
ing sueh  questions  settled  by  a  single  tri- 
bimal  in  order  to  secure  singleness  of  prac- 
tice and  uniformity  of  rate  has  been  pointed 
out  and  settled  in  Abilene,  Pitcairn,  and 
Bobinson  Cases,  and  is  referred  to  here  be- 
cause  this  record  and  that  in  Pennsylvania 
R.  Co.  V.  International  Coal  3iin.  Co.,  just 
decided  [280  U.  8.  184,  ante,  1446,  33  Sup. 
Ct.  Bep.  803]  furnish  a  striking  illustration 
of  the  results  which  would  follow  if  the  rea- 
som^leness  of  an  allowance  could  be  decided 
by  different  tribunals.  Both  cases  involve 
the  payment  of  18  cents  a  ton  to  the 
Altoona  Company  during  the  same  period 
and  for  identically  the  same  reasons.  In 
both  the  plaintiff  insisted  that  the  payment 
150]  *was  a  rebate,  and  the  carrier  that  it 
was  compensation  for  services  rendered.  In 
the  International  Case  the  judge  treated 
the  Altoona  allowance  as  lawful  and  reason- 
able. In  this  case  the  referee  found  that 
it  was  a  rebate,  while  the  trial  judge,  in 
passing  on  exceptions  to  the  report,  held 
that  it  was  a  question  of  fact  about  which 
the  evidence  was  conflicting,  and  thereupon 
approved  the  referee's  report.  Treating  it 
as  a  question  of  fact,  there  may  have  been 
sufficient  testimony  to  sustain  the  finding 
in  both  instances,  although  the  conclusion 
was  diametrically  opposite.  And,  applying 
the  rule  that  appellate  courts  will  not  dis- 
turb findings  of  iact  where  the  evidence  is 
conflicting,  contradictory  judgments  might 
have  been  affirmed,  and  one  plaintiff  could 
have  been  awarded  damages  on  the  theory 
that  the  Altoona  allowance  was  unlawful, 
and  the  other  been  mulcted  in  cost  because 
the  Altoona  allowance  was  legaL  This  and 
like  considerations  compelled  the  holding 
that,  as  the  courts  have  no  primary  juris- 
diction to  fix  rates,  neither  can  they  do  so 
at  the  suit  of  a  single  plaintiff  who  claims 
to  have  been  damaged  because  an  allowance 
paid  its  competitors  was  unreasonable  in 
amount. 

It  is  argued  that  this  conclusion  ignores 
H  9  and  22,  which  give  the  shipper  the 
option  of  suing  in  the  courts  or  applying  1 
io  tba  OonmiisiAn.     The  same  argument 
14f§ 


was  made  and  answer  in  the  Abilene  Case 
by  showing  that  to  permit  suits  based  on 
the  charge  that  a  particular  practice  was 
unreasonable,  without  previous  action  by 
the  Commission,  would  repeal  the  manv 
provisions  of  the  statute  requiring  uniform- 
ity and  equality.  For,  manifestly,  such  uni- 
formity and  equality  canot  be  secured  by 
separate  suits  before  separate  tribunals,  in- 
volving the  reasonableness  of  a  rate  or 
practice.  The  evidence  might  vary,  and,  of 
course,  the  verdicts  would  vary;  with  the  re- 
sult that  one  shipper  would  succeed  before 
one  jury  and  another  fail  before  a  different 
jury,  where  the  reasonableness  *of[257 
the  same  practice  was  involved.  Manifestly, 
different  verdicts  would  occasion  inequality 
between  the  two  shippers,  and  it  is  equally 
manifest  that  if  the  Conmiission  had  made 
one  order  of  which  both  could  avail  them- 
selves, there  would  have  been  one  flnding» 
of  which  one,  two,  or  a  score  of  shippers 
could  equally  avail  themselves.  The  claim 
that  this  conclusion  nuUifles  §  0  is  con- 
cretely answered  by  the  fact  that  the  court 
has  just  decided  to  the  contrary  in  Penn- 
sylvania B.  Co.  V.  International  Coal  Min. 
Co.  There  the  carrier  insisted  that  a  suit 
for  damages  occasioned  by  rebating  could 
not  be  maintained  without  preliminary  ac- 
tion by  the  Commission.  This  contention 
was  overruled,  and  it  was  held  that,  for 
doing  an  act  prohibited  by  the  statute,  the 
injured  party  might  sue  the  carrier  without 
previous  action  by  the  Commission,  because 
the  courts  could  apply  the  law  prohibiting 
a  departure  from  the  tariff  to  the  facts  of 
the  case.  But  where  the  suit  is  based  upon 
unreasonable  charges  or  unreasonable  prac- 
tices, there  is  no  law  fixing  what  is  un- 
reasonable and  therefore  prohibited.  la 
such  cases  the  whole  scope  of  the  statute 
shows  that  it  was  intended  that  the  Com* 
mission,  and  not  the  courts,  should  pass 
upon  that  administrative  question.  When 
such  order  is  made,  it  is  as  though  the  law 
for  that  particular  practice  had  been  fixed, 
and  the  courts  could  then  apply  that  order, 
not  to  one  case,  but  to  every  case, — ^thereby 
giving  every  shipper  equal  rights  and  pre- 
serving uniformity  oi  practice.  Section  9 
gives  the  plaintiff  the  option  of  going  before 
the  Commission  or  the  courts  for  damages 
occasioned  by  a  violation  of  the  statute. 
But  since  the  Commission  is  charged  with 
the  duty  of  determining  whether  the  prac- 
tice was  80  unreasonable  as  to  be  a  viola- 
tion of  the  law,  the  plaintiff  must,  as  a 
condition  to  his  right  to  succeed,  produce 
an  order  from  the  Commission  that  tba 
practice  or  the  rate  was  thus  unreasonable^ 
and  therefore  illegal  and  prohibited. 

*6.  It  is  argued  that  under  the  Abi-[25ft 
leae^  Bobinson,  and  Pitcaim  Cases  this  may 
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be  tnie  m  to  existing  rates  in  wbioh  tlie 
public  hare  an  interest,  but  it  is  urged  tlutt 
a  claim  based  upon  the  unreasonableness  of 
past  rates  and  discontinued  practices  raises 
a  judicial  question,  of  which  the  courts,  and 
not  the  Commission,  have  Jurisdiction. 

There  are  several  answers  to  this  propo- 
sition. In  the  first  place,  the  plaintiff 
cannot  claim  under  the  act  against  it.  To 
say  the  least,  it  is  extremely  doubtful 
whether,  at  common  law,  one  shipper  had 
a  cause  of  action  because  the  carrier  paid 
another  shipper  more  than  the  market  value 
of  transportation  services  rendered  to  the 
carrier.  Interstate  Commerce  Commission 
V.  Baltimore  &  0.  R.  R.  Co.  146  U.  S.  275, 
30  L.  ed.  701,  4  Inters.  Com.  Rep.  02,  12 
Sup.  Ct.  Rep.  844.  But  If  any  such  right 
existed  it  was  abrogated  or  forbidden  by 
the  commerce  act,  and  one  was  given  which, 
as  a  condition  of  the  right  to  recover,  re- 
quired a  finding  by  the  Commission  that  the 
allowance  was  unreasonable  and  operated 
as  unjust  discrimination,  or  as  an  undue 
preference.  Texas  &  P.  R.  Ca  v.  Cisco  Oil 
MiU,  204  U.  8.  440,  61  L.  ed.  662,  27  Sup. 
Ct  Rep.  358;  Texas  &  P.  R.  Co.  v.  Abilene 
Cotton  Oil  Co.  204  U.  8.  444,  61  L.  ed.  560, 
27  Sup.  Ct.  Repw  350,  0  Ann.  Cas.  1076; 
Southern  R.  Co.  v.  Tift»  206  U.  S.  437; 
51  L.  ed.  1126,  27  Sup.  Ct  Rep.  700; 
United  States  v.  Pacific  &  A.  R.  &  Nav.  Co. 
228  U.  S.  87,  ante,  742,  33  Sup.  Ct  Rep. 
443.  Such  orders,  so  far  as  they  are  ad- 
ministrative, are  conclusive,  whether  they 
relate  to  past  or  present  rates,  and  can  be 
given  general  and  uniform  operation,  since 
all  shippers  who  have  been  or  may  be 
affected  by  the  rate  can  take  advantage 
of  the  ruling  and  avail  themselves  of  the 
reparation  order.  They  are  quasi  judicial 
and  only  prima  facie  correct  in  so  far  as 
they  determine  the  fact  and  amount  of 
damage, — as  to  which,  since  it  involves  the 
payment  of  money  and  taking  of  property, 
the  carrier  is,  by  §  16  of  the  act,  given  its 
day  in  court  and  the  right  to  a  judicial 
hearing  (26  Stat  at  L.  860,  chap.  382,  U.  S. 
Comp.  Stat  Supp.  1011,  p.  1303). 

In  considering  the  administrative  ques- 
tions as  to  reasonableness,  the  elements  of 
2 50] the  problem  are  the  ^sarne,  whether 
they  involve  the  validity  of  obsolete  allow- 
ances, discarded  tariffs,  or  current  rates  and 
practices.  In  both  classes  of  cases  there  is  a 
call  for  the  exercise  of  the  rate«regulating 
discretion,  and  the  same  necessity  for  bar- 
ing the  matter  settled  by  a  single  tribunaL 
For  if,  at  the  suit  of  one  shipper,  a  court 
could  hold  a  past  rate  or  allowance  to  have 
been  unreasonable  and  award  damages  ac- 
cordingly, it  is  manifest  that  such  shipper 
would  secure  a  belated  but  undue  pref^^. 
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eneo  over  others  who  had  not  ■ood  and 
could  not  arail  themselres  of  the  rerdiet 
But  mors  than  this, — to  permit  separata 
suits  and  separate  findings  would  not  only 
destroy  the  equality  which  the  statute  in- 
tended should  be  permanent,  eren  after  the 
rates  had  been  changed,  but  it  would  bring 
about  direct  conflict  in  the  administration 
of  the  law.  Under  the  statute  the  earrier 
has  the  primary  right  to  fix  rates,  and  so 
long  as  ^ey  are  acquiesced  in  by  the  Com- 
mission, the  earrier  and  shippers  are  alike 
bound  to  treat  them  as  lawfuL  After  the 
rate  had  been  abandoned,  the  carrier  is  still 
obliged  to  treat  it  as  baring  been  lawful, 
and  cannot  refund  what  had  been  collected 
under  it  until  the  Commission  determines 
that  what  was  apparently  reasonable  bad 
in  fact  been  unreasonable.  But  sueh  a  ds- 
termination  cannot  be  made  by  the  oonrts, 
for  they  would  not  only  hare  first  to  exer- 
cise an  administratire  function  and  make 
a  rate  by  which  to  measure  the  reasonable- 
ness of  the  charge  collected,  but  th^  would 
have  to  go  further  and  treat  as  uareasoii- 
able  a  rate,  past  or  present,  whieh  tho 
statute  had  declared  should  be  deemed  law- 
ful until  it  had  been  held  to  be  otherwiis 
by  the  Commission. 

As  to  past  and  present  praetioes  or  allow- 
ances, the  Commission  has  the  same  power 
and  there  is  the  same  necessity  to  take  pre- 
liminary action.  This  was  recognized  is 
Texas  &  P.  R.  Co.  r.  Abilene  Cotton  Oil  Co. 
204  U.  &  426,  61  L.  ed.  663,  27  Sup.  Ct 
Rep.  360,  0  Ann.  Cas.  1076,  where  after  con- 
sidering if  8  and  22,  relating  to  Jurisdie* 
tion  and  the  statutory  and  eommon-Uw 
remedy,  it  was  said  that  ^although  a[299 
railroad  might  alter  its  rates  roluntarOy  or 
in  obedience  to  an  order  of  the  Commission, 
yet  it  can  ''not  be  doubted  that  the  power 
of  the  Commission  would  nererthdess  ex- 
tend to  hearing  legal  complaints  of  and 
awarding  reparation  to  indiriduals  for 
wrongs  unlawfully  suffered  from  the  ap- 
plication of  the  unreasonable  sehedule  dur- 
ing the  period  when  such  schedule  was  ia 
foroe."  A  contrary  ruling  would  upset  a 
useful,  time-saring,  economical,  and  estab- 
lished practice.  For  in  aooordanee  wltk 
this  construction  of  the  act,  the  Oommia- 
sion,  after  the  abandonment  of  a  rate,  has 
repeatedly  receired  and  heard  oomplaintii 
and,  upon  finding  that  it  had  been  unreason- 
able, has  granted  reparation  accordingly^ 
See  Arkansas  Fuel  Co.  r.  Chieago,  M.  4  St 
P.  R.  Co.  16  Inters.  Com.  Esp^  08;  Allen  4 
Co.  r.  Chicago,  M.  4  St  P.  R.  Oo.  16  Intera. 
Com.  Rep.  206. 
I  The  plaintiff  insists,  howeror,  that  all 
these  reasons  are  answered  by  the  deeisioB 
in  Wight  r.  United  States,  167  U.  8.  §12,  42 
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L.  td.  268,  17  Sup.  Ct.  Rep.  822,  where  the 
court,  without  preliminary  action  by  the 
Commission,  held  that  an  allowance  paid  a 
consignee  for  hauling  his  freight  in  wagons 
from  depot  to  warehouse  was  a  rebate,  and 
thereupon  inflicted  the  statutory  punish- 
ment. 

But  that  case  did  not  involve  any  ques- 
tion of  reasonableness  of  rate  or  allowance. 
Nor  was  the  court  there  called  on  to  indi- 
rectly exercise  rate-regulating  power,  but 
only  to  pass  upon  the  question  of  fact  as  to 
whether,  as  charged  in  the  indictment,  the 
defendant  had  paid  a  secret  rebate  to  a 
favored  consignee.  It  appeared  that  the 
carrier's  published  rate  of  15  cents  included 
the  haul  from  Cincinnati  to  the  yard  in 
Pittsburg.  Neither  by  its  terms,  nor  by 
general  practice,  did  the  rate  include  de- 
livery at  warehouses  in  the  city  and  distant 
from  the  railroad  tracks.  Not  having  un- 
dertaken to  furnish  free  cartage,  it  was 
unlawful  for  the  carrier  to  perform  that 
service  for  one  patron  and  not  for  all  others. 
2611Paying  the  *favored  consignee  for  ren- 
dering a  service  the  carrier  was  not  bound 
to  furnish  was  a  gift, — a  rebate, — a  thing 
il>so  jacto  illegal,  and  prohibited  by  the 
statute,  and  for  which  the  gpiilty  carrier 
was  subject  to  criminal  indictment,  and  for 
which  damages  could  have  been  awarded  on 
the  civil  side  of  the  court.  It  was  therefore 
not  necessary  to  have  a  preliminary  ruling 
by  the  Commission  because  the  statute  itself 
prohibited  the  payment  of  rebates,  and  the 
courts  could  apply  the  law  accordingly. 

6.  The  plaintiff  thereupon  insists  that 
even  on  this  view  of  the  case  the  judgment 
should  be  reversed,  claiming  that  the  pay- 
ments here  were  of  that  prohibited  char- 
acter, so  that  even  if  the  allowance  was 
reasonable  in  amount,'  its  payment  was 
nevertheless  unlawful  because  (a)  given  for 
a  service  not  included  in  the  rate  and  (b) 
not  mentioned  in  the  tariff. 

Under  the  Elkins  act  of  1903  [32  Stat,  at 
L.  847,  chap.  708,  U.  S.  Comp.  Stat.  Supp. 
1911,  p.  1309]  (United  States  v.  Chicago  & 
A.  R.  Co.  148  Fed.  646,  s.  c.  26  L.R.A. 
(N.S.)  661,  84  C.  C.  A.  324,  166  Fed.  668, 
affirmed  by  a  divided  court  in  212  U.  S.  663, 
53  L.  ed.  653,  29  Sup.  Ct.  Rep.  689),  and 
under  the  Hepburn  bill  of  1906  [34  Stat,  at 
L.  684,  chap.  3591,  U.  S.  Comp.  Stat.  1911, 
p.  12881  (Victor  Fuel  Co.  v.  Atchison,  T. 
4  S.  F.  R.  Co.  14  Inters.  Com.  Rrp.  120),  it 
has  been  held  that  the  carrier  must  give 
notice  in  the  tariff  of  free  cartage, 
lighterage,  ferriage,  or  any  other  accessorial 
service  that  will  be  furnished,  as  well  as 
of  any  allowance  that  will  be  made  to 
.shippers  who  furnish  transportation  facil- 
ities or  service.  But  the  present  case  is  not 
147$ 


to  be  governed  by  those  statutes,  but  by  the 
law  of  force  between  1897  and  1901,  when 
the  transactions  complained  of  took  place. 
At  that  time  the  commerce  act!  required  the 
carrier  to  give  notice  of  *every  charge[262 
it  would  make  against  the  shipper.  But  the 
statute  was  not  construed  to  compel  the 
railroad  to  publish  what  free  cartage  or 
accessorial  service  it  would  furnish  (Inter- 
state Commerce  Commission  v.  Detroit,  G. 
H.  &  M.  R.  Co.  167  U.  S.  646,  42  L.  ed.  310, 
17  Sup.  Ct.  Rep.  986),  nor  what  sums  it 
would  pay  shippers  for  transportation  serv- 
ice rendered  by  them  to  the  carrier.  Fail- 
ure to  publish  these  items  could,  however, 
easily  lead  to  unjust  discrimination,  and 
the  court,  in  the  case  last  cited,  held  that 
the  Commission  might,  by  a  general  order, 
require  such  matters  to  be  published  in  the 
rate  sheet.  We  are  not  cited  to  anv  such 
order  for  the  period  now  under  investiga- 
tion, and,  so  far  as  we  can  discover,  by  the 
general  and  public  custom  of  all  carriers, 
acquiesced  in  by  the  Commission,  the  tariffs 
at  that  time  uniformly  omitted  any  state- 
ment of  allowances  that  would  be  paid  to 
the  shipper  for  the  use  of  private  cars,  or 



fSec.  6.  .  .  .  The  schedules  printed 
as  aforesaid  by  any  such  common  carrier 
shall  plainly  state  the  places  upon  its  rail- 
road between  which  property  and  passengers 
will  be  carried,  and  shall  contain  the  classi- 
fication of  freight  in  force,  and  shall  also 
state  separately  the  terminal  charges  and 
any  rules  or  regulations  which  in  anywise 
change,  affect,  or  determine  any  part  or  the 
aggregate  of  such  aforesaid  rates  and  fares 
and  charges.     .     .    . 

And  when  any  such  common  carrier  shall 
Iiavc  established  and  published  its  rates, 
fares,  and  charges  in  compliance  with  the 
provisions  of  this  section,  it  shall  be  unlaw- 
ful for  such  common  carrier  to  charge,  de- 
mand, collect,  or  receive  from  any  person  or 
persons  a  greater  or  less  compensation  for 
the  transportation  of  passengers  or  prop- 
erty, or  for  any  services  in  connection  there- 
with, than  is  specified  in  9uch  published 
schedule  of  rates,  fares,  and  charges  as  may 
at  the  time  be  in  force. 

Every  common  carrier  subject  to  the  pro- 
visions of  this  act  shall  file  with  the  Com- 
mission hereinafter  provided  for  copies  of 
its  schedules  of  rates,  fares,  and  charge* 
which  have  been  established  and  published 
in  compliance  with  the  requirements  of  this 
section,  and  shall  promptly  notify  said  Com- 
mission of  all  changes  made  in  the  same. 
Every  such  common  carrier  shall  also  file 
with  said  Commission  copies  of  all  con- 
tracts, agreements,  or  arrangements  with 
other  common  carriers  in  relation  to  any 
traffic  affected  by  the  provisions  of  this  act 
to  which  it  may  be  a  party."  [As  amended] 
act  of  March  2,  1889,  25  Stat,  at  L.  So^, 
chap.  382,  U.  S.  Comp.  Stat.  Supp.  1911.  p. 
1289. 
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private  traeki,  or  for  iraniportatioii  ferriee 
in  switching,  hauling,  lightering,  or  other 
work,  included  in  the  rate,  but  actually  per- 
formed by  the  shipper. 

But  although  the  statute  then  of  foree 
was  not  construed  to  require  the  publica- 
263]  tion  of  allowances,  their  payment  *was 
lawful  only  when  supported  by  a  considera- 
tion. To  pay  shippers  for  doing  their  own 
work  would  have  been  a  mere  gratuity,  and 
if  here  the  carrier  was  not  bound  to  haul 
from  the  mine,  it  had  no  more  right  to  pay 
these  companies  for  bringing  their  coal  over 
the  spur  track  to  the  junction  than  it  would 
have  had  to  pay  a  merchant  for  hauling  his 
goods  in  a  wagon  to  the  railroad  depot. 
The  plaintiff  insists  that  such  is  the  case 
here,  and  that,  as  the  tariff  named  the  rate 
from  the  station,  it  could  not  lawfully  in- 
clude the  haul  from  the  mine,  and  conse- 
quently paying  the  shippers  for  doing  their 
own  hauling  was  a  mere  rebate. 

Such  undoubtedly  it  would  have  been  if 
naming  the  rate  from  station  to  destination 
meant  that  the  haul  had  to  begin  at  the 
depot  building.  But  neither  the  statute 
nor  the  tariff  defines  what  are  station 
limits,  nor  do  they  fix  the  exact  point  from 
which  the  transportation  must  begin,  nor 
the  territory  within  which  the  delivery  must 
be  made.  These  limits  necessarily  vary 
with  the  size  of  the  communities,  the 
extent  of  the  yards,  the  practice  of  the 
carrier,  and  the  bounds  within  which  it  uni- 
formly receives  and  delivers  freight.  This 
is  particularly  true  in  a  case  like  the  pres- 
ent, where  the  Clearfield  district  was 
treated  as  a  single  shipping  point,  and 
where  the  rate,  though  named  and  published 
as  from  the  station,  was  universally  applied 
from  the  mines  of  the  Mitchell  Company 
as  well  as  the  other  companies  named  in 
the  declaration  and  all  others  located  in  the 
Clearfield  district. 

Inasmuch  as  this  rate  included  the  haul, 
the  railroad  was  bound  to  transport  this 
coal  from  the  mouth  of  the  mines,  and  could 
use  its  own  engines  for  that  purpose,  or  it 
could  employ  the  coal  companies  to  render 
that  service,  paying  them  proper  compensa- 
tion therefor.  In  case  any  question  arose 
as  to  the  reasonableness  of  the  practice,  the 
limits  within  which  the  station  rates  should 
264]  *app]y,  or  the  reasonableness  of  the 
allowance  paid  those  shippers  who  supplied 
motive  power,  the  Commission  alone  could 
act.  For  the  courts  are  no  more  authorized 
to  determine  the  reasonableness  of  an  al- 
lowance for  a  haul  over  a  spur  track,  be- 
tween mine  and  station,  than  they  are  to 
pass  upon  the  reasonableness  of  a  rate  for  a 
haul,  over  a  trunk  line,  between  station  and 
station.  What  is  or  was  a  proper  allowanos 
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is  not  a  matter  of  law  until  after  it  has 
been  fixed  by  the  rate-regulating  body.  The 
courts  can  then  apply  that  law,  and,  meas- 
uring what  has  been  charged  by  what  the 
Commission  declares  should  have  been 
charged,  can  award  damages  to  the  extent 
of  the  injuries  occasioned  by  the  payment  ef 
the  allowanee  found  to  have  been  unreason- 
able and  unlawful 

That  station  rates  may  be  applied  frem 
mill  or  mine  reached  by  spur  tracks  Is 
recognized  by  the  ruling  of  the  Commission 
in  the  Tap  Line  Case,  23  Inters.  Com.  Bep. 
277,  where,  in  dealing  with  the  practice  of 
paying  an  allowance  for  hauling  lumber 
from  sawmills,  the  Commission  said: 

"In  all  cases  it  is  apparently  the  prao- 
tice  of  the  trunk  lines,  where  no  allowanee 
is  made,  to  set  the  empty  car  at  the  miU^ 
and  to  receive  the  loaded  car  at  the  same 
point.  Indeed,  they  do  this  in  many  eases 
even  when  an  allowance  is  made  to  the  tap 
line.  But  whenever  this  serviee  is  per* 
formed  by  the  trunk  line,  it  is  included  In 
the  lumber  rate,  and  is  done  without  addi* 
tional  charge.  In  some  instances  the  switeh 
or  spur  track  connecting  the  mill  with  the 
trunk  line  is  as  much  as  3  miles  long.  In 
other  words,  by  their  common  practice  the 
public  carriers  interpret  the  lumber  rate  at 
applying  from  mills  in  this  territory  appar- 
ently as  far  as  3  miles  from  their  own  lines. 
So  far  as  the  manufactured  lumber  Is  con- 
cerned, it  may  therefore  be  said  that  where 
a  mill  has  a  physical  connection  with  a 
trunk  line,  and  is  not  more  than  3  mOes 
distant,  the  transportation  offered  by  the 
trunk  line  ^commences  at  the  mill.  If, [26 ft 
therefore,  a  lumber  company,  having  a  mill 
within  that  distance  of  a  trunk  line,  under- 
takes, by  arrangement  with  the  trunk  lini^ 
to  use  its  own  power  to  set  the  empty  ear 
at  the  mill,  and  to  deliver  it  when  loaded 
to  the  trunk  line,  it  is  doing  for  itself  what 
the  trunk  line,  under  its  tariffs,  offers  to  do 
under  the  rate.  In  such  a  case  the  lumber 
company  may  therefore  fairly  be  said  to 
furnish  a  facility  of  transportation  for 
which  it  may  reasonably  be  compensated 
under  §  15,  whether  its  tap  line  is  incorpor- 
ated or  unincorporated.  In  other  words, 
the  lumber  company  thus  does  for  itself 
what  the  trunk  line  does  with  its  own  power 
at  other  mills  without  additional  charge, 
and  what  it  must  therefore  de  for  the  par* 
tieular  lumber  company  without  additional 
charge.  Under  such  circumstances  we  think 
the  lumber  company,  under  §  16,  may  have 
reasonable  compensation  when  it  relievea 
the  trunk  line  of  the  duty.  But  an  allow- 
ance under  such  eircumstances  is  lawful 
only  when  the  trunk  line  prefers,  for  rea- 
sons ef  its  own  and  without  discrimination, 
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to  Hat*  Hm  Inmber  eompany  perfonn  the 
MfTieiu  It  Sb  not  lawful  wlien  the  hunber 
oompaaj  refiuei  to  pennlt  the  trunk  line 
to  do  the  work."    Ibid. 

In  Tiew  of  thie  ruling  it  is  i^pparent  that 
lateral  allowaneei  might  have  been  lawfully 
paid.  Th^  became  unlawful  onlj  when 
unreaeonable.  Whether  th^  were  to  or  not 
was  a  rate-making  question  as  to  which 
parties  were  directly  at  issue,  and  which 
the  eonrts  had  no  Jurisdiction  to  determine 
so  far  as  it  eonoemed  the  allowance  to  the 
Altoona»  Millwood,  and  Olen  White  mines. 
Having  no  Jurisdiction,  the  parties  could 
net  by  eoosent  giro  it  to  the  court,  to  the 
Judge,  nor  to  the  referee.  And  if,  as 
claimed,  the  stipulation  to  submit  the  case 
to  the  referee  estops  the  defendant  from 
insisting  on  the  plea  of  the  statute  of  lim- 
itations, that,  with  all  other  relevant  issues, 
can  then  be  determined,  if  the  Commiesion 
•••]deeides  that  *tho  allowance  was  un- 
lawful, and  the  cazrier  has  no  other  defense. 

7.  But  the  situation  of  the  Bolivar  and 
Latrobe  Companies  was  very  different  from 
that  at  the  Altoona,  Olen  White,  and  MUl- 
wood  mines,  and  a  d^erent  conclusion  must 
therefore  follow.  The  Latrobe  and  Boliver 
Companies'  mines  were  located  in  the  La- 
trobe district,  where  the  rates  to  eastern 
points  were  about  20  cents  higher  then 
from  ths  Clearfield  district,  except  that  for 
a  part  of  the  time  they  were  the  same, 
though  the  shipments  were  then  small  by 
comparison  with  those  from  the  Clearfield 
district.  During  that  period  the  plain- 
tiff shipped  in  competition  with  the  La- 
trobe and  Bolivar  Companies.  These 
eompanies  owned  no  engines,  and  they 
hauled  no  cars  between  mine  and  sta- 
tion. That  work  was  included  in  the  rate, 
and  the  Pennsylvania  did  the  hauling  with 
its  own  locomotives  and  crews.  It  therefore 
owed  nothing  to  the  Latrobe  and  Bolivar 
Companies  for  the  service  which  the  carrier 
itself  performed,  and  the  eo-called  allow- 
ance, regardless  of  the  amount,  was  a  mere 
gift, — a  rebate,  absolutely  forbidden  by  the 
statute  and  ipso  facto  illegal.  Being  an 
act  prohibited  by  law,  it  was  not  necessary 
to  have  any  preliminary  decision  to  that 
effect  by  the  Commission,  but  the  courts 
could,  as  in  any  other  case,  apply  the  law 
to  the  facts  proven  and  award  damages  to 
the  person  injured.  The  decison  just  ren- 
dered in  Pennsylvania  R.  Co.  v.  Intema- 
tloaal  Coal  Min.  Co.  makes  it  unnecessary 
further  to  discuss  this  branch  of  the  case. 
For  the  court  undoubtedly  had  jurisdiction 
to  proceed  with  this  branch  of  the  case. 

The  Judgment,  therefore,  must  be  reversed 
in  so  far  as  the  action  is  based  upon  pay- 
ments to  the  Latrobe  and  Bolivar  Com- 
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panics,  and  affirmed  in  so  far  as  based  upon 
payments  to  the  Altoona,  Olen  White,  and 
Mfllwood  Companies.  But,  owing  to  the  pe- 
culiar facts  of  this  case,  the  unsettled  state 
of  the  law  at  the  time  the  ''suit  was[SS7 
b^gun,  and  the  failure  of  the  defendant  to 
make  the  jurisdictional  point  im  Wmfae,  so 
that  the  plaintiff  could  then  have  presented 
its  claim  to  the  Commission  and  obtained 
an  order  as  to  the  reasonablenees  of  the 
practice  or  allowance, — direction  is  given 
that  the  dismissal  be  stayed  so  as  to  give 
the  plaintiff  a  reasonable  opportunity  with- 
in which  to  apply  to  the  Commission  for 
a  ruling  as  to  the  reasonableness  of  the 
practice  and  the  allowance  involved;  and, 
if  in  favor  of  the  plaintiff,  with  the  right  to 
proceed  with  the  trial  of  the  cause  in  the 
district  court,  in  which  the  defendant  shall 
have  the  right  to  be  heard  on  its  plea  of  the 
statute  of  limitations  as  of  the  time  the 
suit  was  filed,  and  any  other  defense  which 
it  may  have.  Affirmed  and  modified  in 
part»  and  in  part  reversed. 

Mr.  Justice  Pitney,  dissenting: 
Since  the  result  reached  by  the  court  in 
these  esses  has  the  effect  of  virtually  elim- 
inating the  option  conferred  by  §  •  of  the 
interstate  commerce  act  [24  Stat  at  L.  382, 
chap.  104,  U.  S.  Comp.  Stat  1001,  p.  8169] 
upon  shippers  aggrieved  by  unjust  discrim- 
inations practised  by  common  carriers  in 
violation  of  ff  2  and  8,— the  option  to 
"either  make  complaint  to  the  Commission'* 
or  to  "bring  suit  for  the  recovery  of  the 
damages," — and  of  conferring  upon  the 
carrier,  in  some  cases,  at  least,  the  choice 
of  two  lines  of  procedure,  by  selecting  the 
character  of  the  defense  to  be  interposed; 
and  since  in  this  and  in  other  respects  ag- 
grieved shippers  are  to  be  deprived,  in  very 
large  measure,  of  the  right  of  redress  by 
private  action  at  law  conferred  by  |f  8  and 
0  for  violations  of  ii  2  and  8, 1  deem  it  my 
duty  to  express,  eomewhat  at  length,  the 
grounds  of  my  dissent 

The  case  of  the  Mitchell  Coal  k  Coke 
G<mipany  (No.  674)  ^presents  the  ques-[S88 
tion  whether  an  action  for  a  violation  of  f  2 
of  the  act,  based  upon  the  ground  of  a  dis- 
crimination accomplished  by  means  of  secret 
rebates  to  competitors  of  the  plaintiff, 
where  the  defense  is  that  the  r^Mtes  wers 
paid  (under  the  name  of  "trackage  or  lat- 
eral allowances")  as  compensation  for  serv- 
ices rendered  by  the  shipper  in  aid  of  the 
carrier,  can  be  maintained  without  a  prior 
application  to  the  Interstate  Commeres 
Ck>mmi8sion,  and  a  determination  by  that 
body  as  to  whether  the  alleged  "trackage  or 
lateral  allowances"  were  reasonable  and 
proper.    This  case  arose  in  the  years  1887 
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to   1001.     The   action   was   commenoed   in 
1005. 

The  eaae  of  the  Morriadale  Coal  Com- 
pany (No.  207)  raises  the  question  whether 
an  action  can  he  maintained  for  a  yiolation 
of  I  3  of  the  act  in  respect  of  unfair  dis- 
erimination  in  car  distrihution,  without  pre- 
vious action  by  the  Commission  upon  the 
fuestion  of  the  reasonableness  of  the  treat- 
ment accorded  by  the  carrier  to  the  com- 
plaining  shipper,  or  the  propriety  of  the 
method  of  car  distribution  that  was  pur- 
sued. The  cause  of  action  accrued  during 
the  years  1002  to  1006,  inclusive.  Suit  was 
commenced   in   1008. 

These  questions  are  answered  in  the  neg- 
ative, upon  the  authority  of  Abilene  Cotton 
Oil  Co.  V.  Texas  &  P.  R.  Co.  204  U.  S.  426, 
61  L.  ed.  663,  27  Sup.  Ct.  Rep.  360,  0  Ann. 
Cas.  1076;  Baltimore  4  O.  R.  Ca  v.  United 
States  ez  rtL  Pitcaim  Coal  Co.  216  U.  S. 
405,  64  L.  ed.  207,  30  Sup.  Ct.  Rep.  164; 
and  Robinson  v.  Baltimore  &  0.  R.  Ca  222 
U.  S.  606,  66  L.  ed.  288,  32  Sup.  Ct.  Rep. 
114.  I  do  not  at  all  question  the  authority 
of  these  eases,  or  tiie  propriety  of  the 
grounds  upon  which  th^  were  decided.  But 
it  seems  to  me  that  the  Piteaim  Case,  as 
well  as  the  case  of  Interstate  Commerce 
Commission  v.  Illinois  C.  R.  Ca  216  U.  S. 
452,  64  L.  ed.  280,  30  Sup.  Ct.  Rep.  166, 
has  no  direct  bearing  upon  the  questions 
now  presented;  and  that  the  authority  of 
the  Abilene  Cotton  Oil  Co.  Case  and  the 
case  of  Robinson  v.  Baltimore  4  O.  R.  Co., 
and  the  reasoning  of  the  court  therein,  are 
directly  opposed  to  the  result  reached  in 
the  present  cases. 

160]  The  Abilene  Case  held  that  a  carrier 
who  obBertfed  the  established  and  published 
schedules  of  rates  toiihoui  preference  or  <|js- 
crimination  could  not  be  held  liable  to  an 
action  at  law  to  recover  for  alleged  ex- 
cessive charges  when  the  freights  charged 
were  those  prescribed  by  the  schedule;  and 
that  although  %  22  of  the  act  declared  that 
''nothing  in  this  act  contained  shall  in  any 
way  abridge  or  alter  the  remedies  now 
existing  at  common  law  or  by  statute,  but 
the  provisions  of  this  act  are  in  addition 
to  such  remedies,''  this  saving  clause  must 
necessarily  be  limited  so  as  to  exclude  an 
action  based  upon  common-law  principles, 
when  such  action  would  run  counter  to  the 
very  means  prescribed  by  f  6  of  the  same 
act  for  producing  uniformity  and  prevent* 
ing  discriminations. 

And  in  the  Robinson  Case  it  was  held, 
upon  like  reasoning,  that  a  differential  in 
rate  between  coal  loaded  into  ears  from 
wmgons  and  coal  loaded  from  a  tippel  em- 
hadiM  m  iKe  filed  and  publiehed  schedulei, 
oottld  not  be  deemed  unjustly  diserimina* 
tory  in  an  action  at  law,  because  the  aet 
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forbade  any  deviation  from  such  publiahed 
schedules  while  they  remained  In  effect. 

In  both  those  eases  ike  emriere  had 
etrictly  oheerved  the  filed  and  puhUehad 
tariffe,  and  were  f<fr  ihie  reaeon  held  ox- 
empt  from  action  upon  what  would  have 
been  their  common-law  liability  if  an  un- 
qualified meaning  had  been  attributed  to  the 
language  of  |  22. 

The  present  case  is  the  very  opposite  of 
these,  and  the  like  reasoning  ijiould,  I 
think,  lead  to  the  opposite  result.  For  in 
the  Mitchell  Company  Case  the  carrier.  Mi- 
slead of  obeerving  the  puhUahed  echedulee, 
iteelf  departed  from  them.  And  the  alleged 
"trackage  and  lateral  allowances"  had  no 
eanction  of  filing  or  publiehing^  nor  of  any 
firder  made  hy  the  Interstate  Commerce 
Oommdeaion.  And  in  the  Morrisdale  Com- 
pany Case,  the  car  distribution  scheme  pur- 
sued by  the  defendant  had  not  heen  sono- 
tioned  by  the  Commission. 

^Moreover,  both  of  the  present  eases[S70 
relate  to  past  transactions  exclusively.  And 
for  this  reason  are  not  at  all  within  the 
doctrine  of  the  Pitcaim  Case,  which  related 
wholly  to  matters  in  future. 

It  the  discriminations  attributed  to 
'trackage  and  lateral  allowances"  in  the 
Mitchell  Case  had  received  any  previous 
sanction  such  as  by  |  6  of  the  act  is  given 
to  the  filed  and  published  schedules  of  rates^ 
or  if  in  the  Morrisdale  Case  the  method  of 
car  distribution  had  been  established  or  ap- 
proved by  an  order  of  the  Commission* 
made  in  the  exercise  of  its  administrative 
powers  conferred  by  the  act,  I  should  agree 
that  the  reasoning  and  authority  of  the 
Abilene  and  Robinson  and  Illinois  Central 
Cases  would  controL  If  either  of  the  cases 
at  bar  had  to  do  with  the  oontrol  of  rates 
or  of  practices  in  the  future^  it  would  seem 
to  me  that  the  authority  and  reasoning  ei 
the  Pitcaim  Case  would  control. 

But  to  my  mind,  it  seems  a  misapplica- 
tion of  the  Abilene,  Robinson,  and  Piteaim 
Cases,  as  well  as  a  complete  perversion  of 
the  aet  of  Congress,  to  say  thai,  respecting 
transactions  in  the  past,  which  are  by  lapse 
of  time  put  beyond  the  cognizance  of  an  ad- 
ministrative body  that  normally  deals  only 
with  matters  in  future,  and  respecting 
which  the  Commission  has  not  acted,  there 
shall  be  no  right  of  action  in  the  eourts 
without  previous  application  to  such  ad- 
ministrative body. 

With  great  respect,  it  seems  to  me  that 
the  opinions  in  both  the  present  eases  en 
in  confusing  legislative  and  administra- 
tive functions,  on  the  one  hand,  with  Ju- 
dical functions,  on  the  other.  Thus,  in  the 
Mitchell  case,  after  reciting  the  insistence 
of  the  plaintiff  that  the  alleged  "tracki«e 
and  lateral    allowmnoes"  were    arbitrarUy 
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fixed,  and  eonttitnted  a  mere  eorer  for  re- 
bating, and  the  contention  of  the  defendant, 
on  the  other  hand,  that  the  allowances  were 
made  bona  fide  for  services  actually  per- 
formed by  the  shipper  in  aid  of  the  carrier, 
S71]and  that  they  were  *prima  facie  rea- 
sonable, and  must  be  so  treated  by  the  courts 
until  the  Commission  had  determined  other- 
wise, the  opinion  proceeds  as  follows:  "These 
claims  of  the  parties  emphasize  the  fact 
that  there  are  two  classes  of  acts  which  may 
form  the  basis  of  a  suit  for  damages.  In 
one  the  legal  quality  of  the  practice  com- 
plained of  may  not  be  definitely  fixed  by 
the  statute,  so  that  an  allowance,  other- 
wise permissible,  is  lawful  or  unlawful,  ac- 
cording as  it  is  reasonable  or  unreasonable. 
But  to  determine  that  question  involves  a 
consideration  and  comparison  of  many  and 
various  facts,  and  calls  for  the  exercise  of 
the  discretion  of  the  rate-regulating  tri- 
bunal. The  courts  have  not  been  given  juris- 
diction to  fix  rates  or  practices  in  direct 
proceedings,  nor  can  they  do  so  collaterally 
during  the  progress  of  a  lawsuit  when  the 
action  is  based  on  the  claim  that  unreason- 
able allowances  have  been  paid.  If  the  de- 
cision of  such  questions  were  commit- 
ted to  different  courts,  with  different  juries, 
the  results  would  not  only  vary  in  degree, 
but  might  often  be  opposite  in  character, — 
to  the  destruction  of  the  uniformity  in  rate 
and  practice  which  was  the  cardinal  object 
of  the  statute." 

This  is  the  theory  upon  whieh  both  opin- 
ions proceed,  the  language  employed  in  the 
Mitchell  Company  Case  being:  "The  courts 
have  no  primary  jurisdiction  to  fix  rates." 
"In  considering  the  administrative  ques- 
tion as  to  reasonableness,  the  elements  of 
the  problem  are  the  same,  whether  they  in- 
volve the  validity  of  obsolete  allowances, 
discarded  tariffs,  or  current  rates  and  prac- 
tices." "As  to  past  and  present  practices 
or  allowances,  the  Commission  has  the  same 
power,  and  there  is  the  same  necessity  to 
take  preliminary  action." 

And  in  the  opinion  in  the  Morrisdale 
Company  Case  (No.  207),  referring  to  the 
different  views  that  have  been  expressed 
upon  the  question  of  car  distribution,  the 
opinion  proceeds:  "These  rulings  as  to  the 
validity  of  a  particular  practice,  and  the 
facts  that  would  warrant  a  departure 
272]Mrom  a  proper  rule  actually  in  force, 
are  suflScient  to  show  that  the  question  as 
to  the  reasonableness  of  a  rule  of  car  dis- 
tribution is  administrative  in  its  character, 
and  calls  for  the  exercise  of  the  powers  and 
discretions  conferred  by  Congress  upon  the 
Commission," — citing  the  Pitcaim  Case,  215 
U.  S.  481,  64  L.  ed.  292,  30  Sup.  Ct  Rep.  164, 
and  the  Illinois  Central  Case,  216  U.  S.  452, 
64  L.  ed.  880,  80  Sup.  Ct  Rep.  166. 
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It  is,  of  course,  sufiiciently  obvious  that 
where  a  legislative  or  administrative  body 
is  called  upon  to  inquire  with  respect  to 
the  reasonableness  of  existing  rates  and 
practices  and  the  propriety  of  sanctioning 
these  or  establishing  others  for  the  future, 
«t  is  called  upon  to  make  somewhat  the 
same  kind  of  investigation  of  facts,  condi- 
tions, and  circumstances  that  a  court  and  a 
jury,  or  a  referee  must  make  when  ad- 
judicating upon  the  lawfulness  and  reason- 
ableness of  practices  t«  the  past  respect- 
ing which  redress  is  sought  by  a  suitor. 
Nevertheless,  the  function  performed  in  the 
one  case  is  legislative  or  administrative,  as 
the  case  may  be,  and  in  the  other  case 
judicial. 

Courts  and  juries  and  referees,  time  out 
of  mind,  have  been  called  upon  to  inveati- 
gate  the  reasonableness  of  the  past  practices 
of  common  carriers.  They  did  it  long  before 
commissions  and  other  administrative 
boards  were  devised,  and  when  legislation 
for  the  future  rested  wholly  in  Parliament 
and  Congress  and  state  legislatures. 

It  seems  to  me  erroneous  to  conclude 
that,  because  the  things  that  a  court  must 
do  in  order  to  pass  judgment  upon  a  past 
transaction  respecting  the  rates  or  prac- 
tices of  a  carrier  are  Wee  the  things  that 
a  commission  or  a  committee  or  other  ad- 
ministrative or  legislative  body  must  do 
in  order  to  perform  their  proper  functions 
respecting  present  management  and  future 
regulation,  therefore  all  investigations  into 
the  past  practices  or  rates  of  a  carrier  are 
administrative  or  legislative. 

Legislation  consists  in  laying  down  laws 
or  rules  for  *the  future.  Admini8tra-[27S 
tion  has  to  do  with  the  carrying  of  those 
laws  into  effect, — their  practical  application 
to  current  affairs  by  way  of  management 
and  oversight,  including  investigation,  regu- 
lation, and  control,  in  accordance  with,  and 
in  execution  of,  the  principles  prescribed 
by  the  lawmaker.  The  judicial  function  is 
confined  to  injunctions,  etc.,  preventing 
wrongs  for  the  future,  and  judgments  giving 
redress  for  those  of  the  past. 

The  interstate  conmierce  act,  as  I  look 
upon  it,  clearly  recognizes  these  distinc- 
tions. 

In  the  act  as  originally  passed  and  under 
which  these  cases  arose  (24  Stat,  at  L.  370, 
chap.  104,  U.  S.  Comp.  SUt.  1001,  p. 
3154),  the  duties  of  the  company  and  the 
prohibitions  of  discrimination  in  rates  and 
otherwise  are  prescribed  and  the  Commie- 
aion  ie  established  for  the  purpose,  I  sub- 
mit, primarily,  of  seeing  that  those  duties 
are  observed  in  the  future.  See  the  proviso 
of  §  4,  permitting  the  Commission  to  relicv* 
the  carrier  from  the  operation  of  the  long 
and  short  haul  claute;    and   the   require- 
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laent  in  §  6  that  copies  oi  the  achedules  of 
rates,  fares,  and  charges  established  and 
published  in  compliance  with  the  same 
section  shall  be  filed  with  the  Commission, 
and  notice  given  to  it  of  all  changes  made 
in  the  same;  that  all  traffic  agreements  or 
arrangements  with  other  common  carriers 
shall  be  likewise  filed;  that  joint  tariffs  on 
through  rates  shall  be  filed,  and  these  "shall 
be  made  public  by  such  common  carriers 
when  directed  by  said  Commission  in  so 
far  as  may,  in  the  judgment  of  the  Com- 
mission, be  deemed  practicable;  and  said 
Commission  shall  from  time  to  time  pre- 
scribe the  measure  of  publicity  which  shall 
be  given  to  such  rates,"  etc.  And  for  a 
refusal  by  the  carrier  to  file  or  publish 
schedules  the  carrier  shall  be  subject  to  a 
writ  of  mandamus  at  the  relation  of  the 
Commissioners,  and  the  Commissioners  as 
complainant  may  apply  for  an  injunction. 
But  then  comes  §8,  declaring  the  com- 
mon carrier  to  be  liable  to  the  person  in- 
jured for  the  full  amount  of  damages 
JI74]  ^sustained  in  consequence  of  any  vio- 
lation of  the  act,  with  a  counsel  fee  to  be 
fixed  hy  the  oowrt. 

The  next  section  has  been  so  completely 
overlooked  that  it  may  be  well  to  quote  it: 
"Sec  9.  That  any  person  or  persons 
claiming  to  be  damaged  by  any  common 
carrier  subject  to  the  provisions  of  this  act 
may  either  make  complaint  to  the  OommiS' 
sion,  ae  hereinafter  provided  for,  or  may 
Wing  euit  in  hie  or  their  own  behalf  for 
the  reooffery  of  the  damages  for  which 
euch  common  carrier  may  he  Uible  under 
the  provisiona  of  this  act,  in  any  district 
or  circuit  court  of  the  United  States  of 
competent  jurisdiction;  hut  euch  pereon  or 
persone  ehall  not  have  the  right  to  pursue 
both  of  said  remedies,  and  must  in  each  case 
elect  which  one  of  the  two  methods  of  pro- 
cedure herein  provided  for,  he  or  they  will 
adopt.  In  any  such  action  brought  for  the 
recovery  of  damages  the  court  before  which 
the  same  shall  be  pending  may  compel  any 
director,  [etc.]  to  attend,  appear,  .  .  . 
[give  testimony,  etc.]  and  may  compel  the 
production  of  the  books  and  papers  of  such 
corporation,"  etc  No  similar  compulsory 
powers  are  given  to  the  Commission. 

Sec  11  authorizes  the  appointment  of 
the  Interstate  Commerce  Commission  and 
prescribes  the  qualifications. 

Sec.  12  prescribes  the  general  duties  of 
the  Commission,  and  remains  for  the  most 
part  unaltered  by  subsequent  amendments. 
Unimportant  amendments  were  made  by 
the  act  of  March  2,  1889  (26  Stat,  at  L.  866, 
chap.  382,  U.  S.  Comp.  Stat.  Supp.  1911,  p. 
1289),  and  a  somewhat  more  important  one 
respecting  the  production  of  evidence,  and 
the  nee  of  teetimonj  taken  under  depoai- 
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tions  elsewhere,  wss  made  by  the  act  of 
February  10,  1891  (26  Stat,  at  L.  743, 
chap.  128,  U.  S.  Comp.  Stat  1901,  p.  3163). 
But  an  examination  of  1 12  is  convincing  of 
the  purpose  of  Congress  to  establish  the 
Commission  as  an  administrative  body,  the 
language  being  that  it  "shall  have  authority 
to  inquire  into  the  mansgement  of  the 
business  of  all  common  carriers  subject  to 
the  provisions  of  this  act,  and  shall  keep 
itself  informed  as  *to  the  manner  and[S75 
method  in  which  the  same  is  conducted,  and 
shall  have  the  right  to  obtain  from  such 
common  carriers  full  and  complete  informa- 
tion necessary  to  enable  the  Conunission  to 
perform  the  duties  and  carry  out  the  ob- 
jects for  which  it  was  created;"  and 
(amendment  of  1889),  *'the  Commission  is 
hereby  authorized  and  required  to  execute 
and  enforce  the  provisions  of  this  a/oti*  etc  . 
The  remaining  provisions  of  this  section  re* 
late  entirely  to  the  machinery  bj  whieh 
these  duties  are  to  be  performed. 

Sec.  13  provides  for  complaints  or  charges 
to  be  made  by  any  person,  association, 
municipal  organiattion,  etc,  respecting 
anything  done  or  omitted  to  be  done,  bj  a 
common  carrier,  in  contravention  of  the 
provisions  of  the  act;  that  a  statement  of 
the  charges  "shall  be  forwarded  by  the 
Commission  to  such  common  carrier,  who 
shall  be  called  upon  to  satisfy  the  com- 
plaint or  to  answer  the  same  in  writing 
within  a  reasonable  time,  to  be  specified  by 
the  commission.  If  such  common  carrier, 
within  the  time  specified,  shall  make  repar- 
ation for  the  injury  alleged  to  have  been 
done,  said  carrier  shall  be  relieved  of  liabil- 
ity to  the  complainant  otdy  for  the  particu' 
lor  violation  of  law  thus  oompMned  of.  If 
such  carrier  shall  not  satisfy  the  com- 
plaint within  the  time  specified,  or  there 
shall  appear  to  be  any  reasonable  ground 
for  investigating  said  complaint,  it  shall 
be  the  duty  of  the  Commission  to  investi- 
gate the  matters  eompiained  of  in  such 
manner  and  by  sudi  means  as  it  shall  deem 
proper,"  etc 

By  §  14,  "whenever  an  investigation  shall 
be  made  by  said  Commission,  it  shall  be 
its  duty  to  make  a  report  in  writing  in 
respect  thereto,  which  shall  include  the 
findings  of  fact  upon  which  the  conclusions 
of  the  Commission  are  based,  together  with 
its  recommendation  as  to  what  reparation, 
if  any,  should  be  made  by  the  common 
carrier  to  any  party  or  parties  who  may 
be  found  to  have  been  injured;  and  such 
findings  so  made  shall '  thereafter,  in  all 
*  judicial  proceedings,  be  deemed[S76 
prima  faoie  evidence  as  to  each  and  every 
fact  found." 

By  %1^  \t  \a  TBiA*  ^*  ^^J^s?  ^V  ^^^^; 
misaion  to  d«^VL^«t  i.  t«\f3  ^V  \X^  '^^^•v 
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the  common  earrier,  with  a  notice  to  cease 
amd  deeisi  from  the  violaiUm  of  the  law,  or 
to  make  reparation  for  the  imjury  found 
to  have  been  done,  or  both,  within  a  rea- 
eonahle  time;  and  if  the  carrier  does  so, 
"a  statement  to  that  effect  shall  he  entered 
of  record  hj  the  Commission,  and  the  said 
common  carrier  shall  thereupon  be  relieved 
from  further  liability  or  penalty  for  euch 
particular  violation  of  law." 

By  f  10,  if  the  carrier  violates  or  re- 
fuses to  obey  a  lawful  order  or  requirement 
of  the  Commission,  the  latter  is  to  apply  in 
a  eummary  way  by  petition  to  the  United 
States  circuit  court  for  an  injunction,  man- 
datory or  otherwiae.  The  amendment  of 
this  section  made  by  act  of  March  2,  1889 
(26  Stat,  at  L.  800,  chap.  382,  U.  8.  Comp. 
Stat.  Supp.  1011,  p.  1303),  expressly  saves 
the  right  of  trial  by  jury  in  controversies 
requiring  such  a  trial  under  the  7th  Amend- 
ment. In  any  such  proceeding  the  findings 
of  the  Commission  are  made  prima  facie 
evidence  of  the  matters  therein  stated. 

The  remaining  provisions  of  the  act  are, 
as  it  seems  to  me,  all  in  accord  with  the 
general  policy  indicated  by  those  above 
cited.  The  Commission  is  not  primarily,  or 
in  any  proper  sense,  a  judicial  tribunaL 
It  can  render  no  judgment  binding  upon 
the  parties,  can  hold  no  trial  by  jury,  cannot 
enforce  its  awards  by  process  against  the 
person  or  against  property;  its  awards  are 
merely  prima  facie  evidence,  without  any 
conclusive  effect,  and  must  be  enforced 
through  the  aid  of  the  courts  of  law.  It 
is  an  administrative  body,  a  branch  of  the 
executive  department,  charged  with  the  duty 
of  aiding  in  the  enforcement  of  the  duties 
imposed  upon  the  carrier  by  the  act;  and 
with  incidental — and  only  incidental — au-/ 
thority  to  award  reparation,  or,  rather,  to 
recommend  reparation  where  it  happens, 
S77]in  the  course  of  its  investigations,  *to 
learn  that  some  improper  practice  of  the 
carrier  has  produced  an  injury  to  the  ship- 
per that  calls  for  such  redress. 

The  Mitchell  Case  arose  in  the  years 
1807  to  1901;  the  Morrisdale  Case  during 
the  period  from  March,  1902,  to  December, 
1906,  both  inclusive.  Both  actions  arose, 
therefore,  prior  to  the  Hepburn  act  of  June 
29,  1900  (34  Stat,  at  L.  584  chap.  8691, 
U.  S.  Comp.  Stat.  Supp.  1911,  p.  1288),  and 
the  acts  of  April  13,  1908  (36  Stat  at  L. 
60,  chap.  143,  U.  S.  Comp.  Stat.  Supp.  1911. 
p.  1288),  and  June  18,  1910,  (36  Stat,  at 
L.  639,  cliap.  309). 

I  do  not  see,  however,  that  any  of  the 
amendments  makes  any  material  change  in 
the  duties  of  the  carriers,  or  the  remedies 


far  as  the  question  now  under  considers* 
tion  is  concerned.  By  those  amendmenti, 
and  by  the  Elkins  act  of  February  19,  1903 
(32  Stat  at  L.  847,  chap.  708,  U.  8.  Comp. 
Stat  Supp.  1911,  p.  1309),  the  original 
scheme  of  the  interstate  commeroe  act  baa 
been  elaborated  and  the  powers  of  the  Com- 
mission extended,  including  a  grant  of  the 
rate-making  power,  the  power  to  prevent 
advances  in  rates,  etc  But  this  only  em- 
phasizes that  the  Commission  was  estab- 
lished as  a  body  having  executive  and 
legislative  rather  than  judicial  powers.  For 
the  rate-making  power  is  a  branch  of  the 
legislative. 

There  is  another  important  distinction, 
very  clearly  recognized  in  the  opinion  of 
the  court  in  the  Abilene  Cotton  Oil  Co. 
Case,  and  pretty  nearly  lost  sight  of,  as  it 
seems  to  me,  in  the  present  decisions;  and 
that  is,  the  distinction  between  the  genertl 
rules  of  conduct  prescribed  by  the  act,  aitd 
the  standards  by  which  obedience  to  thone 
rules  is  to  be  tested.  Thus,  by  11,  tJie 
rates  shall  not  be  unreasonable;  and  by  §  ^ 
they  shall  not  be  discriminatory.  They 
are  the  general  rules;  but  the  method  «tf 
enforcing  them  in  the  practical  operatiaii 
of  the  carrier  is  by  the  rate  sheets  pre- 
scribed by  §  0  and  the  function  committed  to 
the  Gonunission  to  revise  them.  *Where[ S  7 8 
the  rate  sheet  has  been  filed,  etc,  it,  of 
course,  becomes  binding  as  the  particular 
expression  of  the  general  principle.  Again, 
in  §4,  there  is  the  general  prohibition 
known  as  the  "long  and  short  haul  clause;* 
but  for  a  particular  expression  of  it,  as 
applicable  to  the  management  of  a  given 
railroad  system,  the  Commission  may  act 
as  the  proviso  to  that  section  declares. 
Clearly,  until  the  Commission  acts,  the  f:en- 
eral  prohibition  is  unqualified;  and,  when 
the  Commission  has  acted,  its  modification 
is  as  much  law  as  the  general  prohibition 
was  before.  And  this  reasoning,  I  think, 
applies  to  the  respective  causes  of  action 
now  under  consideration.  Section  2  says— 
"No  unjust  discrimination."  If  and  when 
the  rates  are  duly  published,  or  the  Coiv- 
mission  has  lawfully  acted,  the  schedule  or 
the  order  furnishes  for  the  time  the  meai* 
ure  for  determining  what  is  an  unjust  dis- 
crimination. But,  until  the  rates  are  filed 
or  the  Commission  has  acted,  it  is,  like 
every  other  case  of  violation  of  law,  a 
question  for  the  courts,  to  be  determined 
according  to  the  terms  of  the  law.  And 
so  with  §  3,  prohibiting  undue  and  nnrea- 
flonable  preferences  and  advantages  to  par 
ticular  shippers,  of  which,  of  course,  dis- 
crimination in  car  distribution   is  an  in- 


for  breach  of  them,  or  in  the  futvcUotva  ot\%\.wi^^,    ''^TViwi  \.\«i  Commission   has   law- 
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its  order  or  r<h|uireiiieiit  becomes  applicable; 
but  until  Bucb  order  or  requirement  Sa 
made,  the  duty  prescribed  by  f  8  remains 
unqualified.  And  if,  under  either  section, 
the  question  of  reasonableness  arises  in 
the  course  of  an  action  in  the  courts,  it 
must  be  determined  according  to  the  facts 
and  the  law,  just  as  courts  determine  any 
and  every  other  question  of  reasonableness 
in  cases  within  ^eir  cognizance. 

In  the  Abilene  Case  the  court  recognized 
that  something  must  be  taken  from  the 
force  and  effect  of  f§9  and  22  in  order  to 
give  full  effect  to  the  context  and  the 
general  scheme  of  the  act;  and  therefore  it 
272]naturally  (and,  as^I  concede,  necessa- 
rily) held  that  the  right  of  action  conferred 
by  §  9  ''must  be  confined  to  redress  of  such 
wrongs  as  can,  consistently  with  the  con- 
text of  the  act,  be  redressed  by  courts 
without  previous  action  by  the  Commission, 
and  therefore  does  not  imply  the  power  in  a 
court  to  primarily  hear  complaints  concern- 
ing wrongs  of  the  eharacter  of  the  one 
here  complained  of/* 

That  is  to  say,  complaints  against  a 
carrier  who  had  obeerved  the  established 
schedule  that  was  made  by  the  act  the  con- 
clusive evidence  (until  modified  by  the 
Commission)  of  what  rates  should  be 
deemed  reasonable  in  law  could  not  be  en- 
tertained by  the  courts  (prior  to  action  by 
the  Commission)  upon  the  theory  that,  al- 
though reasonable  in  law,  the  rates  were  ex- 
cessive in  fact. 

This,  however,  in  plain  terms  left  open 
the  doors  of  the  courts  to  the  suitor  seek- 
ing pecuniary  redress  for  other  violations 
of  Uie  act,  not  sanctioned  by  published 
schedules  or  by  any  other  regulation  de- 
clared obligatory  by  the  act.  And  within 
that  category,  as  I  think,  are  these  present 
actions,  brought  against  a  carrier  that  (as 
we  must  assume  in  order  to  determine  the 
jurisdictional  question)  violated  the  act,  in- 
stead of  observing  it;  that  so  far  from  ad- 
hering to  published  regulations,  or  mandate 
of  the  Commission,  or  other  order  rendered 
obligatory  by  the  act,  set  up  its  own  stand- 
ard of  practices  and  discriminations,  and 
maintained  them  in  defiance  of  the  right  of 
tlicse  plaintiffs  to  fair  and  equal  treatment. 

But  the  effect  of  the  present  decisions,  if 
\  apprehend  them  correctly,  is  to  leave  no 
force  whatever  remaining  to  f9.  The 
Abilene  Case  excluded  from  it  wrongs  of 
the  character  of  the  one  there  complained 
of;  the  present  decisions  exclude  from  it 
wrongs  of  the  opposite  character.  That  case 
exempted  from  action  the  carrier  who  had 
consistently  oftterued  the  published  sched- 
ules; tha  present  (Mitchell)  case  shields 
the  carrier  who  BjetaoBiieaWj  departe  from 
the  paMiehod  §eheduh§;  and,  by  a  parity 
$7  L.  ed. 


*of  reasoning,  the  decision  in  the  Mor-[880 
risdale  Case  exempts  from  primary  liabil- 
ity at  law  the  carrier  who  systematically 
violates  the  rule  of  equality  with  respect 
to  car  distribution. 

In  the  numerous  amendments  that  have 
been  enacted  by  Congress  during  the  twenty- 
five  years  that  the  Interstate  Commerce 
act  has  been  in  force,  in  no  instance  has 
any  change  been  made  in  either  of  the  sec- 
tions (ff  2,  8,  8  and  9)  that  are  here  im- 
portant. Nor  have  any  of  the  changes 
made  in  the  duties  of  the  Commission 
operated  to  deprive  the  aggrieved  shipper 
of  his  private  aetion  at  law.  Indeed,  in  the 
3d  section  of  the  EUdns  act  of  February 
19,  1908  (82  Stat  at  L.  848,  chap.  708, 
U.  S.  Comp.  Stat.  1911,  p.  1812), 
Congress — while  authorizing  the  Commis- 
sion to  apply  to  the  Fedend  court  for  an 
enforcement  of  the  published  tariffs,  or  a 
discontinuance  of  discrimination,  and  au- 
thorizing the  district  attorneys  under  the 
direction  of  the  Attorney  General,  to  insti- 
tute and  prosecute  such  proceedings — was 
careful  to  declare  that  the  proceedings  pro- 
vided for  by  this  act  shall  not  preclude  the 
bringing  of  suit  for  the  recovery  of  dam- 
ages by  any  party  injured,  or  any  other 
action  provided  by  said  act,  approved  Feb- 
ruary fourth,  eighteen  hundred  and  eighty- 
seven,  entitled,"  ete. 

Buty  according  to  the  construction  now 
for  the  first  time  adopted,  in  the  majority 
of  instances  the  right  ci  the  aggrieved 
shipper  to  resort  to  the  ordinary  eourts  of 
law  for  the  recovery  of  his  damages  is 
subjected  to  an  onerous  condition  preoedent; 
or  at  least  it  may  be  so  subjected  at  the 
option  of  the  carrier;  for,  in  No.  874  (the 
Mitchell  Coal  Co.  Case),  the  shipper  is 
driven  to  the  Interstate  Commerce  Commis- 
sion in  respect  of  part  of  his  claim  be- 
cause of  the  defense  that  the  carrier  inter- 
posed; while  with  respect  to  the  residue  of 
his  claim,  because  the  character  of  the  de- 
fense was  different,  the  aetion  must  pro- 
reed  at  law. 

In  short,  without  any  legislative  repeal  of 
f  9,  the  option  *thers  conferred  upon [281 
the  shipper  has  been  transferred  to  the  car- 
rier. 

How  serious  is  the  difference  becomes  ap- 
parent upon  a  little  refiection.   The  shipper 
must  go  first  to  the  Commission.    But  when 
he  gets  before  the  Commission  he  may  or 
may  not  succeed;   and  if  he  succeeds,  he 
gets  no  adjudication  that  is  binding  upon 
the  carrier,  for  by  the  terms  of  the  act 
such  findings  are  only  prima  facie  correct 
in  so  far  as  they  detAtm^VxA  \3&%  ^M^.  ^la^^ 
I  amount  ol  ^%.tdijs^    \^  5st^«  \*k  ^^*^^ 
\tbem  ^a  Tii»at  %\»\  TtawN.  \ft  ^e»^ 
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caae  before  the  CommiBBion,  but  no  chance 
to  wim  it  there.  The  ruling  of  the  Com- 
miMion  may  conclude  the  case  against  him, 
but  cannot  conclude  it  tn  his  favor. 

Now,  let  ui  suppose  the  normal  case  of  a 
bona  fide  claim,  where  there  is  no  more 
probability  that  the  complaining  party  will 
succeed  than  that  he  will  fail.  The  prob- 
ability of  success  before  the  Commission  is 
represented  by  the  fraction  }.  If  success- 
ful, he  must  then  go  to  the  court,  and  the 
finding  of  the  Commission  being  no  more 
than  evidence,  and  not  even  shifting  the 
burden  of  proof,  the  shipper's  probability 
of  success  is  again  represented  by  the  frac- 
tion }.  Since  he  must  receive  two  con- 
curring awards,  his  probability  of  ultimate 
success  in  both  tribunals  is  represented  by 
}  X  1 — }.  In  short,  instead  of  having 
the  option  that  Congress  gave  him,  he  ii 
confined  to  a  single  line  of  procedure,  con- 
trary to  the  tenor  of  the  act,  and  his  prob- 
ability of  success  is  reduced  from  "equal 
ehances"  down  to  "one  chance  out  of  four." 

It  is  said  that  the  questions  that  arise 
about  these  practices  of  rebating  and  car 
distribution  are  complicated  and  difficult. 
Certainly  that  objection  is  not  pertinent  to 
the  present  cases.  I  see  nothing  beyond  the 
grasp  of  a  court  of  law  in  the  Mitchell 
Case.  The  question  that,  as  this  court  now 
holds,  must  await  the  determination  of 
the  Commission,  concerns  the  allowance 
S8S]*to  the  Altoona,  Millwood  and  Glen 
White  mines;  and  it  is  in  substance  a  mere 
question  of  fact  as  to  whether  anything,  and 
if  so,  how  much,  ought  to  be  allowed  for 
certain  hauling  services,  and  the  like;  if  too 
much  was  allowed,  the  allowance  was  a 
cover  for  rebating;  otherwise,  not.  And  the 
Morrisdale  Case  reduces  itself,  according  to 
the  opinion,  to  a  narrow  question  of  law  up- 
on admitted  facts.  It  is  the  old  question 
whether,  during  periods  of  car  shortage, 
when  the  carrier  is  unable  to  furnish  all 
the  ears  necessary  to  meet  the  demands  for 
transportation,  shippers  having  cars  pri- 
vately owned  by  themselves,  or  railroads 
having  cars  of  their  own,  used  to  transport 
their  fuel,  shall,  by  reason  of  these  "private 
cars"  or  "fuel  ears,"  have  a  greater  share 
in  the  distribution  of  the  gross  facilities 
for  transportation  than  would  be  the  case 
if  the  carrier  undertook  to  supply  cars  of 
its  own  for  all  shippers.  It  is  a  familiar 
question,  that  has  been  several  times  before 
the  Interstate  Commerce  Commission,  and 
decided  by  them  as  a  question  of  law  upon 
the  authority  and  reasoning  of  the  de- 
eitiona  of  the  courts  of  law.  Railroad  Com- 
mission T.  Hocking  Valley  R.  Co.  \1  lntftT%. 


Inters.  Com.  Rep.  356,  364.  The  order  oT 
the  Commission  in  the  Hocking  Valley  Case. 
12  Inters.  Com.  Rep.  398,  is  the  same  that 
was  sustained  by  this  court  in  the  IHinois 
Central  Case,  215  U.  S.  452,  54  L.  ed.  280, 
30  Sup.  Ct  Rep.  155. 

But,  conceding  everything  that  may  be 
claimed  respecting  the  inherent  difiiculty  of 
properly  passing  upon  such  cases,  they  are 
no  more  difficult  than  many  others  with 
which  courts  of  law  and  of  equity  have  to 
grapple.  The  Interstate  Commerce  Com- 
mission, so  far  as  it  passes  any  quasi  ju- 
dicial judgment  upon  such  matters,  does  so 
by  pursuing  methods  that  are  modeled  upon 
those  of  the  courts,  and  which  this  court 
has  recently  held,  cannot  be  departed  from 
without  rendering  the  proceedings  void.  In- 
terstate Commerce  Commission  v.  Louisville 
&  N.  R.  Co.  227  U.  S.  88,  ante,  431,  33 
Sup.  Ct.  Rep.  185. 

*But  if  all  the  Federal  judges,  in  all[283 
the  Federal  courts,  and  the  masters  and 
referees  who  are  at  their  command,  are  un- 
able as  a  practical  matter  to  grapple  with 
these  questions,  what  shall  be  said  of  the 
probability  that  the  Interstate  Commerce 
Commission,  a  single  body,  with  headquar- 
ters at  Washington,  with  limited  powers, 
aad  with  enormous  labors  in  the  line  of  its 
legitimate  administrative  functions,  will  be 
able  to  properly  dispose  of  the  mass  of  ju- 
dicial work  that  is  now  to  be  imposed  upon 
It? 

It  is  said  that  it  is  necessary  to  havt 
these  matters  of  rate  discriminations  and 
other  preferential  practices  settled  by  s 
single  tfibunal.  But  is  not  this  a  question 
for  Congress?  And  did  not  Congress  in 
plain  terms  confer  upon  the  aggrieved 
shipper  the  option  of  going  to  the  courts 
rather  than  to  the  Commission?  And  has 
Congress  manifested  any  intent  to  repeal 
the  2d,  3d,  8th,  and  9th  sections  of  the  act? 

The  opinion  in  the  Mitchell  Case  recog- 
nizes that  the  orders  of  the  Commission  are 
only  "quasi -judicial  and  only  prima  facie 
correct  in  so  far  as  they  determine  the  fact 
and  amount  of  damage — as  to  which,  since 
it  involves  the  payment  of  money  and  tak- 
ing of  property,  the  carrier  is  by  §  16  of 
the  act,  given  its  day  in  court  and  the 
right  to  a  judicial  hearing  (25  Stat,  at  L. 
859,  chap.  382,  U.  S.  Comp.  Stat.  Supp. 
1911,  p.  1303)."  But  is  the  shipper  not 
entitled  to  his  day  in  court  and  to  a  ju- 
dicial hearing?  Has  the  Constitution  any 
greater  regard  for  the  right  of  a  carrier  to 
trial  by  jury  than  it  has  for  the  right  of  s 
shipper?  Conceding,  as  I  do,  that  Congress 
coM\d  tvqI,  because  of  the  6th  Amendment, 
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that  it  pyes  an  unconstitutioxukl  meaning 
to  the  act  if  we  construe  it  as  depriving 
the  shipper  of  his  remedy  without  trial  by 
jury. 

It  is  said  that  if  actions  were  to  be 
brought  in  the  courts — "to  permit  separate 
suits  and  separate  findings  would  not  only 
destroy  the  equality  which  the  statute 
284]  'intended  should  be  permanent,  but 
would  bring  about  direct  conflict  in  the  ad- 
ministration of  the  law."  I  confess  myself 
unable  to  understand  how  giving  redress  by 
a  private  action  for  the  consequences  of 
past  maladministration  can  conflict  in  any 
way  with  the  proper  administration  of  the 
law,  which,  if  I  understand  the  term,  applies 
to  the  execution  of  it  in  the  present  and  for 
the  future.  It  is  unfortunately  true  that, 
since  courts  and  juries  are  human,  the  re- 
sult in  one  case  does  not  always  seem  to 
accord  with  the  result  in  another.  This  is 
theoretically  true  of  all  suits  at  law;  prac- 
tically, the  successful  administration  of 
justice  in  the  courts  belies  the  theory. 

TIm  court  sees  in  the  act  a  purpose  to 
have  all  matters  affecting  rates  and  the 
regulation  of  practices  that  have  to  do  with 
equality  of  service  on  the  part  of  the  carrier 
towards  the  shippers  "settled  by  a  single 
tribunal."  I  have  no  difBculty  in  flnding  in 
the  act  a  purpose  to  confer  the  adminis- 
trative power,  the  regulating  power,  upon 
a  single  tribunal,  to  wit,  the  Commission. 
But  I  find  nothing,  and  the  opinions  refer 
to  nothing,  indicating  a  purpose  that  past 
transgressions  of  the  act,  and  the  cognizance 
of  suits  brought  for  the  redress  of  injuries 
consequent  upon  such  transgressions,  shall 
be  determined  by  a  single  tribunal.  It 
would  seem  more  probable  that  Congress 
considered  precise  uniformity  with  respect 
to  administering  justice  for  past  offenses  to 
be  an  unattainable  dream.  I  repeat, — ad- 
ministration, management,  regulation,  con- 
cern themselves  with  the  present  and  the  fu- 
ture. The  awarding  of  relief  for  past  of- 
fenses is  properly  a  judicial  function.  And, 
as  I  read  the  act,  Congreas  conferred  juris- 
diction over  such  offenses  upon  the  courts; 
giving  at  the  same  time  an  option  to  the 
shipper  to  resort,  if  he  would,  to  the  Com- 
mission in  the  first  instance;  doubtless  on 
the  theory  that  the  simple  cases,  and  those 
involving  small  amounts,  would  go  (as  ex- 
perience demonstrates  that  they  have  gone) 
to  the  Commission,  and  that  thereby  that 
885]body,  *  while  enabled  to  accomplish 
(by  its  recommendationa  and  warnings) 
much  in  the  way  of  remedying  past  griev- 
ances, would  at  the  same  time  be  put  in 
poeseoaioB  of  information  from  sources  that 
otherwise  would  hardly  be  accessible,  so 
that,  OB  the  basis  of  thjit  information,  it 
57  Ii.  ed. 


could  proceed  to  establish  regulations  for 
the  future. 

Be  this  as  it  may,  it  seema  to  me  highly 
illogical  to  say  that  damages  shall  not  be 
awarded  to  a  shipper  for  violations  of  the 
law  committed  by  the  common  carrier  in  the 
past,  because  the  shipper  would  thereby 
"secure  a  belated  but  undue  preference." 
The  argument  overlooks  the  fact  that,  upon 
the  hypothesis  that  a  cause  of  action  exists, 
it  is  the  carrier  who  has  given  a  preference 
to  the  plaintiff's  competitor;  it  is  for  the 
damages  resulting  from  that  preference  that 
the  action  is  brought;  and,  if  the  action  be 
justly  determined,  it  gives  to  the  aggrieved 
shipper  a  belated  but  presumably  a  due 
recompense. 

That  I  have  not  misunderstood  the  real 
questions  at  issue  in  the  Abilene,  the  Robin- 
son, the  Illinois  Central,  and  the  Pitcaim 
Cases  will,  I  think,  appear  from  a  critical 
examination  of  those  cases,  in  aid  of  which 
the  following  extracts  and  comments  are 
submitted  (the  italics,  in  most  instances, 
being  my  own). 

Texas  &  P.  R.  Co.  v.  Abilene  Cotton  Oil 
Co.  (1907)  204  U.  S.  426,  51  L.  ed.  653,  27 
Sup.  Ct.  Rep.  350,  0  Ann.  Cas.  1076,  was  a 
review  under  §  709,  Rev.  Stat.  (U.  S.  Comp. 
Stat.  1901,  p.  575)  of  a  judgment  of  a 
Texas  state  court.  The  Abilene  Cotton  Oil 
Ck>mpany  sued  on  common-law  principles  to 
recover  moneys  alleged  to  have  been  exacted 
for  freight  on  cotton  seed  over  and  above 
a  just  and  reasonable  charge.  There  were 
averments  (p.  430)  "that  the  rate  exacted 
was  discriminatory,  constituted  an  undue 
preference,  and  amounted  to  charging  more 
for  a  shorter  than  for  a  longer  haul."  But 
(p.  432)  these  averments  were  eliminated 
in  the  course  of  the  trial.  The  findings,  as 
condensed  by  the  court  below,  were  (p.  432) 
that  it  was  an  interstate  shipment,  and  the 
rates  charged  by  the  railroad  company  were 
those 'established  under  the  interstate[286 
commerce  law,  and  had  been  duly  filed  and 
published ;  but  that  they  were  in  fact  unrea- 
sonable and  excessive.  This  court  (by  the 
present  Chief  Justice,  then  Mr.  Justiot 
White)  said  (p.  436)  that  the  question 
presented  was: 

"The  scope  and  effect  of  the  act  to  regu- 
late commerce  upon  the  right  of  a  shipper 
to  maintain  an  action  at  law  against  a 
common  carrier  to  recover  damages  because 
of  the  exaction  of  an  alleged  unreasonable 
rate,  although  the  rate  collected  and  com- 
plained of  was  the  rate  stated  in  the  ached- 
ule  filed  with  the  Interstate  Commerce 
Conmiission,  and  published  according  to  the 
requirements  of  the  act  to  regulate  com- 
merce, and  which  it  was  the  duty  of  the 
carrier  under  the  law  to  enforce  as  against 
ihippera.* 
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After  pointing  out  that  the  right  of  re- 
eoTerj  sustained  bj  the  court  below  was 
clearly  within  the  common-law  principles 
stated,  and  was  not  in  so  many  words  abro- 
gated by  the  commerce  act,  the  court  pro- 
ceeded to  inquire  whether  tills  common-law 
right  had  been  impliedly  taken  away  by  the 
act,  and  to  what  extent.  The  general  scope 
of  the  act  was  then  reviewed  as  follows: 

*Xet  us,  without  going  into  detail,  give 
an  outline  of  the  general  scope  of  that  act, 
with  the  object  of  fixing  the  rights  which  it 
was  intended  to  conserve  or  create,  the 
wrongs  which  it  proposed  to  redress,  and  the 
remedies  which  the  act  established  to  ac- 
eomplish  the  purposes  which  the  lawmaV^^rs 
had  in  view. 

"The  act  made  it  the  duty  of  carriers 
subject  to  its  provisions  to  charge  only  just 
and  reasonable  rates.  To  that  end  the  duty 
was  imposed  of  establishing  and  publishing 
schedules  of  such  rates.  It  forbade  all  un- 
just preferences  and  discriminations,  made 
U  unlaicful  to  depart  from  the  rates  in  the 
established  echedulee  untU  the  same  were 
ehanged  as  authorized  by  the  act,  and  such 
departure  was  made  an  offense  punishable 
by  fine  or  imprisonment,  or  both,  and  the 
prohibitions  of  the  act  and  the  punishments 
187]  *which  it  imposed  were  directed  not 
only  against  carriers,  but  against  shippers, 
or  any  person  who,  directly  or  indirectly,  by 
any  machination  or  device,  in  any  manner 
whatsoever,  accomplished  the  result  of  pro- 
ducing the  wrongful  discriminations  or 
preferences  which  the  act  forbade.  It  was 
made  the  duty  of  carriers  subject  to  the  act 
to  file  with  the  Interstate  Commerce  Com- 
mission created  by  that  act  copies  of  estab- 
lished schedules,  and  power  was  conferred 
upon  that  body  to  provide  as  to  the  form  of 
the  schedules,  and  penalties  were  imposed 
for  not  establishing  and  filing  the  required 
schedules.  The  Commission  was  endotoed 
with  plenary  administrative  power  to  super- 
ffise  the  conduct  of  carriers,  to  investigate 
their  affairs,  their  accounts,  and  their 
methods  of  dealing,  and  generally  to  enforce 
the  provisions  of  the  act.  To  that  end  it 
was  made  the  duty  of  the  district  attorneys 
of  the  United  States,  under  the  direction  of 
tha  Attorney  General,  to  prosecute  proceed- 
ings commenced  by  the  Commission  to  en- 
force compliance  with  the  act.  The  act 
•peeially  provided  that  whenever  any  com- 
mon carrier  subject  to  its  provisions  'shall 
do,  cause  to  be  done,  or  permit  to  be  done 
any  act,  matter,  or  thing  in  this  act  pro- 
hibited or  declared  to  be  unlawful,  or  shall 
omit  to  do  any  act,  matter,  or  thing  in  this 
act  required  to  be  done,  such  common  car- 
rier shall  be  liable  to  the  person  or  persons 
injured  thereby  for  the  full  amount  ot  dam- 
Mgm  fOftaiiMd  ia  ooniaquenee  of  any  such 
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violation  of  the  provisions  of  this  act.  .  .  . 
Power  was  conferred  upon  the  Commission 
to  hear  complaints  concerning  violations  of 
the  act,  to  investigate  the  same,  and,  if  the 
complaints  were  well  founded,  to  direct  not 
only  the  making  of  reparation  to  the  in- 
jured persons,  but  to  order  the  carrier  to 
desist  from  such  violation  in  the  future.  In 
the  event  of  the  failure  of  a  carrier  to  obey 
the  order  of  the  Conmiission,  that  body,  or 
the  party  in  whose  favor  an  award  of 
reparation  was  made,  was  empowered  to 
compel  compliance  by  invoking  the  author^ 
ity  of  the  oourts  of  the  ^United  8tates[2BS 
in  the  manner  pointed  out  in  the  statute, 
prima  facie  effect  in  such  courts  being  given 
to  the  findings  of  fact  made  by  the  Commis- 
sion. By  the  9th  section  of  the  act  it  wss 
provided  as  follows: 

"  *T)iat  any  person  or  persons  claiming  to 
be  damaged  by  any  common  carrier  subject 
to  the  provisions  of  this  act  may  either 
make  complaint  to  the  Com^nission,  as  here- 
inafter provided  for,  or  may  bring  suit  in 
his  or  their  own  behalf  for  the  recovery  of 
the  damages  for  which  such  common  carrier 
may  be  liable  under  the  provisions  of  this 
act,  in  any  district  or  circuit  court  of  the 
United  States  of  competent  jurisdiction; 
but  such  person  or  persons  shall  not  have 
the  right  to  pursue  both  of  said  remedies, 
and  must  in  each  case  elect  which  one  of 
the  two  methods  of  procedure  herein  pro- 
vided for  he  or  they  will  adopt.    .    .    .' 

"And  by  f  22,  which  we  shall  hereafter 
fully  consider,  existing  appropriate  common 
law  and  statutory  remedies  were  saved. 

"When  the  act  to  regulate  commerce  was 
enacted  there  was  contrariety  of  opinion 
whether,  when  a  rate  charged  by  a  carrier 
was,  in  and  of  itself,  reasonable,  the  per- 
son from  whom  such  a  charge  was  exacted 
had  at  common  law  an  action  against  tlie 
carrier  because  of  damage  asserted  to  have 
been  suffered  by  a  discrimination  againat 
such  person,  or  a  preference  given  by  the 
carrier  to  another.  Parsons  v.  Chica^  & 
N.  W.  R.  Co.  167  U.  8.  447,  465,  42  L.  ed. 
231,  234,  17  Sup.  Ct.  Rep.  887;  Interstate 
Commerce  Commission  v.  Baltimore  &  O.  R. 
Co.  146  U.  8.  263,  276,  36  L.  ed.  699,  703,  4 
Inters.  Com.  Rep.  92,  12  Sup.  Ct.  Rep.  844. 
That  the  act  to  regulate  commerce  was  in- 
tended to  afford  an  effective  means  for  re- 
dressing the  wrongs  resulting  from  unjust 
discrimination  and  undue  preference  is  un- 
doubted. Indeed,  it  is  not  open  to  contro- 
I  versy  that  to  provide  for  these  subjects  was 
•  among  the  principal  purposes  of  the  ad. 
I  Interstate  Conunerce  Commission  v.  Cincin- 
nati N.  0.  A  T.  P.  R.  Go.  167  U.  8.  479. 
494,  42  L.  ed.  243,  261, 17  Sup.  Ct.  Rep.  890. 
And  it  is  apparent  that  the  me&ne  by  whUk 
these  greai  purpoeet  ^wmre  <o  ke  ao-[lt9 
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0owi§U»k9d  WW  the  placing  wpim  M  carrien 
Urn  patUivt  duty  to  establish  Bchedulea  of 
rtoaonable  rates  which  should  have  a  ufU- 
farm  application  to  all,  and  which  should 
not  he  departed  from  so  long  as  the  estdb- 
Ushed  schedule  remained  unaltered  in  the 
manner  provided  by  law.  Cincinnati,  N.  0. 
ft  T.  P.  R.  Co.  T.  Interstate  Ck>mmeroe  Com 
mission,  162  U.  S.  184,  40  L.  ed.  085,  5  In- 
ters. Com.  Rep.  301,  16  Sup.  Ct.  Rep.  700; 
Interstate  Commerce  Commission  y.  Cindn- 
naU,  N.  0.  ft  T.  P.  R.  Co.  167  U.  S.  470,  42 
L.  ed.  243, 17  Sup.  Ct.  Rep.  806. 

"When  the  general  scope  of  the  act  is  en- 
lightened by  the  considerations  just  stated 
it  becomes  manifest  that  there  is  not  only  a 
relation  hut  an  indissoluble  unity  between 
the  provision  for  the  establishment  and 
maintenance  of  rates  untU  corrected  in  ac- 
cordance with  the  statute  and  the  prohihi' 
tUms  against  preferences  and  discrimination. 
This  follows,  because,  unless  the  require- 
ment of  a  uniform  standard  of  rates  be  com- 
plied with,  it  would  result  that  yiolations  of 
the  statute  as  to  preferences  and  discrimi- 
nation would  inevitably  follow.  This  is 
clearly  so,  for  if  it  be  that  the  standard  of 
rates  fixed  in  the  mode  provided  by  the 
statute  could  be  treated  on  the  complaint  of 
a  shipper  by  a  court  and  jury  as  unreason- 
able, without  reference  to  prior  action  by 
the  Commission,  finding  the  established 
rate  to  be  unreasonable  and  ordering  the 
carrier  to  desist  in  the  future  from  violating 
the  act,  it  would  come  to  pass  that  a  shipper 
might  obtain  relief  upon  the  basis  that  the 
established  rate  was  unreasonable,  in  the 
opinion  of  a  court  and  jury,  and  thus  such 
shipper  would  receive  a  preference  or  dis- 
crimination not  enjoyed  by  those  against 
whom  the  schedule  of  rates  was  continued 
to  be  enforced.  This  can  only  be  met  by  the 
suggestion  that  the  judgment  of  a  court, 
when  based  upon  a  complaint  made  by  a 
shipper  without  previous  action  by  the  Com- 
mission, would  g^ve  rise  to  a  change  of  the 
schedule  rate,  and  thus  cause  the  new  rate 
resulting  from  the  action  of  the  court  to  be 
applicable  in  future  as  to  all.  This  sug- 
200]gestion,  however,  *is  manifestly  with- 
out merit,  and  only  serves  to  illustrate  the 
absolute  destruction  of  the  act  and  the  re- 
medial provisions  which  it  created,  which 
would  arise  from  a  recognition  of  the  right 
asserted.  For  if,  without  previous  action 
by  the  Conmiission,  power  might  be  exerted 
by  courts  and  juries  generally  to  determine 
the  reasonableness  of  an  established  rate,  it 
would  follow  that  unless  all  courts  reached 
an  identical  conclusion  o  uniform  standard 
of  rates  in  the  future  would  be  impossible, 
as  the  standard  would  fluctuate  and  vary, 
dependsDi  upon  the  divergent  conclusions 
reached  as  to  remMonahleBms  by  tha  various 


ooorta  called  upon  to  consider  the  labjeot 
aa  an  original  question.  Indeed,  the  recog- 
nition of  such  a  right  is  wholly  ineonsist* 
ent  with  the  administrative  power  conferred 
upon  the  Commission  and  with  the  duty, 
which  the  statute  casts  upon  that  body,  of 
seeing  to  it  that  the  statutory  requirement 
as  to  uniformity  and  equality  of  rates  is  ob- 
served. Equally  obvious  is  it  that  the  eziii- 
ence  of  such  a  power  in  the  conrtSy  inde* 
pendent  of  prior  action  by  the  CommissioOt 
would  lead  to  favoritism,  to  the  enforcement 
of  one  rate  in  one  jorisdiotion  and  a  differ- 
ent one  in  another,  would  destroy  the  prohi* 
bitions  against  preferences  and  discrimina- 
tion, and  afford,  moreover,  a  ready  means 
by  which,  through  collusive  proceedings,  the 
wrongs  which  the  statute  was  intended  to 
remedy  could  be  successfully  infiicted.  In- 
deed, no  reason  can  be  perceived  for  the  en- 
actment of  the  provision  endowing  the  ad- 
ministrative tribunal,  which  the  act  created* 
with  power,  on  due  proof,  not  only  to  award 
reparation  to  a  particular  shipper,  but  to 
command  the  carrier  to  desist  from  violaUon 
of  the  act  in  the  future,  thus  compelling 
the  alteration  of  the  old  or  the  filing  of  a 
new  schedule,  conformably  to  the  action  of 
the  Conunission,  if  the  power  was  left  in 
courts  to  grant  relief  on  complaint  of  any 
shipper,  upon  the  theory  that  the  estab- 
lished rate  could  be  disregarded  and  bs 
treated  as  unreasonable,  without  reference 
to  previous  action  by  the  *Commission[2f  1 
in  the  premises.  This  must  be,  because*  If 
the  power  existed  in  both  courts  and  ths 
Commission  to  originally  hear  complaints 
on  this  subject,  there  might  be  a  divergence 
between  the  action  of  the  Commission  and 
the  decision  of  a  court.  In  other  words,  the 
established  schedule  might  be  found  reason- 
able by  the  Commission  in  the  first  instance, 
and  unreasonable  by  a  court  acting  orig- 
inally, and  thus  a  conflict  would  arise  whidi 
would  render  the  enforcement  of  the  act  Im- 
possible. 

"Nor  is  there  merit  in  the  contention  that 
S  0  of  the  act  compels  to  the  conclusion  that 
it  was  the  purpose  of  Congress  to  confer 
power  upon  courts  primarily  to  relieve  from 
the  duty  of  enforcing  the  established  rata 
by  finding  that  the  same  as  to  a  particular 
person  or  corporation  was  so  nnreasonablo 
as  to  justify  an  award  of  damages.  True  it 
is  that  the  general  terms  of  the  section, 
when  taken  alone,  might  sanction  such  a 
conclusion,  but  when  the  provision  of  that 
section  is  read  in  connection  with  the  con- 
text of  the  act,  and  in  the  light  of  the  eon* 
siderations  which  we  have  enumerated,  wo 
think  the  broad  construction  oontitnAs^  Vcit 
is  not  adm\«a\\AA.     ksA  ^Va  \««sibs*  ^«- 

*  power  ol  t^  wata  \io  aw%x^  ^Km»«*'  ^ 
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aerted  to  hare  been  done,  and  does  not  em-  rauonablentu  of  on  eatabUahei  *rate,[ltS 

brace  the  power  to  direct  the  carrier  to  ab-  its  powtr  is  invoiced  not  merely  to  atHhonm 

ataio  in  the  future  from  similar  violations  a  departure  from  tueh  ra(«  i*  favor  of  fk« 

of  the  aet;   in  other  words,  to  command  a  complainant  olons,  but  to  emert  th4  amthar- 

correction     of    the     established     schedules,  ity  conferred  upon  it  by  tA«  aot,  if  tka  ooa»- 

which  power,  as  we  have  shown,  ia  conferred  plaint  is  found  to   he  f**t,  to   oontpet  the 

bj  the  aot  upon  the  Commission  in  expreaa  MtodliiAment  of  q  new  sohedule  of  rafsa,  a^ 

terma.     In  other  words,  we  think  that  it  plicabU  to  all.    And  like  rMsoning  woald 

ineritabl^  follows  from  the  context  of  the  be  applicable  to  the  granting  of  reparation 

act  that   the   tMdependenI   right   of   an   in-  to  an  individual  after  the  establishment  of 

dividual  originally  to  mointotN  ocIi'qim  in  a  new  schedule  because  of  a  wrong  Midurad 

oo«rt«  to  attain  pecuniary  redrett  for  vio-  during   the    period    when    the   unreaaonalda 

lations  of  the  aot  conferred  by  (As  9lh  sec-  schedule  was   enforced  by   the  carrier,  and 

tion  nuttt   be   confined   to  redress   of   such  before  its  chsnge  and  the  estsbliehment  e( 

atilicrongt  at  eon,  coniixtsntEy  '\cith  th«  a  new  one.     In  other  words,  the  different 

oowteist  of  (As  aot,   be  redressed  by  courts  between  the  two  is  that  which,  on  the  oan 

wttAoul  previous  action  by  the  Commission,  hand,  would  arise  from  destroying  the  onr 

and  tAerefore  <lo«i  not  impiji  the  power  im  formity  of  rates  which  it  was  the  object  d! 

•  court   to  primorily  hear  complaints  con-  the    statute   to   aecurc,   and,   on   the   other, 

cemin;  urongs  of  the  charaoter  of  th«  one  from  enforcing  that  equali^  whieh  the  stat- 

Ittre  oomptained  of.  Although  an  established  ute  commands. 

schedule  of  rates  may  have  been  altered  by  "But  it  ia  insisted  that,  howerer  eogwik 

a  carrier  voluntarily,  or  as  the  result  of  the  may   be  the   views   previoualj  stated,    tbef 

enforcement  of  an  order  of  the  Commission  should   not   control,  because  the   followinc 

to  doeist  from  vioUting  the  law,  rendered  provision  contained  in   |  22  of  tlie  aet  to 

in   accordance   with   the   proviaitMis   of   the  regulate  commerce,  ms. ;   ',    ,    .    Nothing  in 

statuU,   it  m^   not  be   doubted   that  the  this  act  contained  shall  in  any  way  abridge 

power  of  the  Commission  would   neverthe-  or  ^it^r  the  remediM  now  existing  at  eom- 

less  extend  to  hearing  legal  eomplainU  of  „„„  i„  „  ^y  statute,  but  the  provUiona 

and  awarding  reparation  to  individuals  for  at  this  act  are  in  addition  to  auch  remediea.' 

wrongs  unlawfully  suffered  from  the  appli-  This  clau•^  however,  cannot  in  rMson  be 

cation  of  the  nnressonable  schedule  during  construed     as    continuing    in     abippers     ft 

the  period  when  such  «!hedule  was  m  force.'  «,^o„.i„  ^ght,  the  continued  existenoa 

After  citing  two  decis.ons  .n  the  lower  ^,  ^^.^  ^^^j^  ^  absolutely  incon«.t«nt 

Federal  courts,  and  distinguishing  several  ...    ..                          <  n.      ^      t       ^i. 

pi«Tiou.  decision,  of  this  court,  and  relying  "*^,  ^^'   provisions   of  the  act.     In   oUwr 

{Ipon  the  Hefley  Ca«.  (158  U.  8.  98, 3B  ll  ed  ^f'''*'' *•"  «*  =*"""'*  ^  ^'^^^  '^*^^  '*^- 

QloTlfi  Sup.  Ct  Rep.  S02)    and  the  Mugg  ^he  clause   is  concerned  alone  with  righta 

Case  (208  U.  S.  Z42,  CO  L,  ed.  1011,  28  Sup.  recogn'Md  in  or  duties  imposed  by  the  ael, 

Ct  Rep.  62B1    as  showing  that  the  estab-  "d  the  manifest  purpose  of  the  proriaioa 

lished  ratca  were  binding,  the  opinion  pro-  in  question  was  to  make  plain  the  intantwa 

eeeds  (p.  44S) :  that  any  specific  remedy  given  1^  the  art 

"In  view  of  the  binding  effect  of  the  estab-  should   be   regarded    as   eumnlative,   whea 

liahed  rates  upon  both  the  carrier  and  the  other  appropriate  c<»imon-law  or  statntWT 

shipper,  as  expounded  in  the  two  decisions  remedies  existed  for  the  redress  of  the  par- 

of  this  court,  just  referred  to,  the  eonten-  ticular   grievance   or  wrong   dealt  with   tai 

tloo  now  made,   if  adopted,  would  neeessi-  the  act. 

tate  the  holding  that  a  cause  of  action  in  "The   proposition  that   if  the   statnta  be 

favor  of  a  shipper  arose  from  the  failure  of  construed  as  depriving  courts  generally,  at 

the  carrier  to  make  an  agreement,  when,  if  the  instance  of  shippers,   of   the  power  to 

the  agreement  had  been  made,  both  the  car-  grant  redress,  upon  tiie  hasia  that  an  eatab- 

rler  and  the  shipper  would  have  been  guilty  lished  'rate  waa  unreaaonahle  withont[l*4 

ol   a   eriminal   offense,    and    the    agreement  previous   action   by   the  Commissi oo,   great 

would  have  been  so  absolutely  void  as  to  be  harm  will  result,  is  ealy  an  argument  of  in- 

impossible    of    enforcement.     Nor    is    there  convenience  which  assails  the  wisdoat  of  the 

force  in  the  suggestion  that  a  like  dilemma  legislation  or  its  efficiency,  and  sSords  no 

arises  from  the  recognition  of  power  in  the  justification  for  so  interpreting  the  statnts 

Commission  to  award  reparation  in  favor  of  as  to  destroy  it.    Even,  however,  if,  in  any 

an  individual  because  of  a  finding  by  that  case,  we  were  at  liber^  to  depart  from  the 

bodj  tltst  ■  rats  In  an  established  sc^edala  obvious  and  necessary  intent  of  a  statnts 
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upon  eonsiderationB  of  expediency,  we  are 
admoniahed  that  the  suggeetiona  of  expedi- 
encj  here  advanced  are  not  shown  on  this 
record  to  be  jiiBtified.  Ab  we  have  seen, 
although  the  act  to  regulate  commerce  has 
been  in  force  for  many  years,  it  appears  that 
by  judicial  exposition  and  in  practical  exe- 
cution it  has  been  interpreted  and  applied 
in  accordance  with  the  construction  which 
we  give  it.  That  the  result  of  such  long- 
continued,  uniform  construction  has  not 
been  considered  as  harmful  to  the  public  in- 
terests is  persuasively  demonstrated  by  the 
fact  that  the  amendments  which  have  been 
made  to  the  act  have  not  only  not  tended  to 
repudiate  such  construction,  but,  on  the  con- 
trary, have  had  the  direct  effect  of  strength- 
ening and  making,  if  possible,  more  impera- 
tiTe  the  provisions  of  the  act  requirimg  the 
eitmblishtneni  of  rates  and  the  adhesion  by 
haih  earriere  and  shippers  to  the  rates  as 
established  until  set  aside  in  pursuance  to 
the  provisions  of  the  act.  Thus,  by  f  1  of 
the  act  approved  February  19,  1903,  com- 
monly known  as  the  Elkins  act,  which, 
although  enacted  since  the  shipments  in 
question,  is  yet  illustrative,  the  wilful  fail- 
ure upon  the  part  of  any  carrier  to  file  and 
publish  'the  tariffs  or  rates  and  charges,'  as 
required  by  the  act  to  regulate  commerce 
and  the  acts  amendatory  thereof,  'or  strictly 
to  observe  such  tariffs  until  changed  accord- 
ing to  law/  was  made  a  misdemeanor,  and 
it  was  also  made  a  misdemeanor  to  offer, 
grant,  give,  solicit,  accept,  or  receive 
any  rebate  from  published  rates,  or  other 
concession  or  discrimination.  And  in  the 
closing  sentence  or  f  1  it  was  provided  as 
follows : 

S  9  5  ]  *"  'Whenever  any  carrier  files  with  the 
Interstate  Commerce  Commission  or  pub- 
lishes a  particular  rate  under  the  provisions 
of  the  act  to  regulate  commerce  or  acts 
amendatory  thereof,  or  participates  in  any 
rates  so  filed  or  published,  that  rate,  as 
against  such  earrier,  its  officers  or  agents,  in 
any  prosecution  begun  under  thds  act,  shall 
be  conclusively  deemed  to  be  the  legal  rate, 
and  any  departure  from  such  rate  or  any 
offer  to  depart  therefrom,  shall  be  deemed  to 
be  em  offense  under  this  section  of  this  act.* 

^And,  by  S  S,  power  was  conferred  upon 
the  laterstate  Commerce  Commission  to  in- 
Toke  the  equitable  powers  of  a  circuit  court 
of  the  United  States  to  enforce  an  observ- 
aaoe  of  the  published  tariffs. 

''CoBcliiding,  as  we  do,  that  a  shipper 
■fwii  in£  reparation  predicated  upon  the  un- 
reeeenableness  of  the  established  rate  must, 
uoder  the  act  to  regulate  commerce,  pri- 
marily invoke  redress  through  the  Inter- 
state Commerce  Commission,  which  body 
alone  la  vested  with  power  originally  to  en- 
tertain proceedings  for  the  alteration  of  an 
S7  lu 


established  schedule  because  the  rates  fixed 
therein  are  unreasonable,  it  is  unneeesaarj 
for  us  to  consider  whether  the  court  below 
would  have  had  jurisdiction  to  afford  reliel 
if  the  right  asserted  had  not  been  repugnaat 
to  the  provisions  of  the  act  to  regulate  com- 
merce. It  follows  from  what  we  have  said« 
that  the  court  below  erred  in  the  conatmo* 
tion  which  it  gave  to  the  act  to  regulate 
commerce." 

In  short,  what  the  Abilene  Cotton  Oil 
Case  decides  is,  that  with  respect  to  inter- 
state commerce,  the  act  by  its  own  language 
prescribed  how  it  should  be  determined  what 
rates  should  be  charged  by  carriers,  and 
how  such  rates  should  be  made  mauifeat; 
and  that  while  S  ^  of  the  act  prohibited 
any  charge  beyond  just  and  reasonable  rates, 
it  imposed  the  duty  of  establishing  and 
publishing  schedules,  to  the  very  end  of 
enforcing  that  provision,  and  in  the  effort 
to  prevent  unjust  preferences  and  discrim- 
inations it  rendered  it  unlawful  to  depart 
from  the  established  schedules  *until[296 
they  were  changed  by  the  administratiTe 
Commission;  wherefore  the  rate  thus  estab- 
lished and  published  must  be  deemed  in  law 
a  reasonable  rate  for  all  purposes  affecting 
the  rights  of  the  carrier  and  shipper  between 
themselves  until  it  had  been  altered  by  the 
Commission,  which  might  be  done  if  thej 
found  it  unreasonable  in  fact.  The  entire 
reasoning  of  the  opinion  is  quite  consistent 
and  logical,  as  well  as  meet  cogent  and  con- 
vincing, if  confined  to  that  subject-matter. 

But  to  so  apply  that  reasoning  aa  ta 
make  it  support  the  contention  that  dSa- 
criminationa  by  the  carrier  in  the  past, 
amounting  to  a  departure  by  the  carrier 
from  the  established  schedule,  and  effeet- 
uated  by  the  giving  of  secret  rebates  to  con^ 
petitors,  in  violation  of  §  2,  or  by  other  dla- 
criminatory  practices  violative  of  f  8,  and 
where  the  conduct  of  the  carrier  has  no 
prima  facie  sanction  under  the  law  by  reason 
of  the  filing  and  publishing  of  a  sehedole^ 
or  otherwise,  shall  not  be  actionable  in  the 
ordinary  course  of  law  without  a  previooa 
investigation  or  determination  by  tiie  Com- 
mission upon  the  subject,  is  not  only  to 
ignore  the  essential  differences  between  tka 
facts  in  this  case  and  those  in  the  Abilene 
Case,  but  is  to  virtually  eliminate  %  9  of  the 
interstate  commerce  act,  which  Oongreee  im 
all  its  amendments  has  been  sorupulouelf 
careful  to  leave  untouched;  and  to  mote  of 
the  Interstate  Commerce  Commissiomf  kir^ 
stead  of  an  administrative  and  quaai  legie^ 
lative  body,  with  duties  to  perform  mpoct- 
ing  the  laying  doum  of  rules  for  the  /nfurs 
and  seeing  that  the  carriers  ocntimme  to 
conform  to  their  iMties  under  the  act,  0 
judicial  body,  but  unthout  judicial  poware, 
proceeimy  not  by  the  ordinary  prooem  of 
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Imp,  Wi  ly  written  notices,  tent  here  and  so,  what,  if  any,  injury  had  been  done  there- 
there  and  everywhere  to  the  persons  con-  hy  te  the  person  complaining  or  to  others^ 
oemed;  not  in  actions  inter  partes,  Imt  in  and  further  authorised  the  Commission  to 
omnibus  investigations  conducted  with  asso*  direct  the  carrier  to  desist  from  any  viot^ 
dations  of  shippers  and  municipal  corpora'  tion  found  to  exist,  and  to  make  reparoHom 
tions  and  other  organizations,  as  parties  of  for  any  injury  found  to  have  been  done, 
the  one  part,  and  groups  of  railroads,  as  ProyiBion  was  also  made  for  the  enforcement 
parties  of  the  other  part;  holding  their  see-  of  the  order  for  reparation,  hy  an  action  Li 
29 l]sions  in  Washington  or  wherever  *it  the  circuit  court  of  the  United  States,  if  the 
pleases  them;  witltout  ample  pouter  to  en-  carrier  failed  to  comply  with  it. 
force  the  production  of  evidence;  and  with-  "Thus,  for  the  purpose  of  preventing  un- 
out  any  power  to  enforce  their  findings,  reasonable  charges,  unjust  discriminations, 
Robinson  v.  Baltimore  &  0.  R.  Co.  (1912)  and  undue  preferences,  a  system  of  estah- 
222  U.  S.  506,  56  L.  ed.  288,  32  Sup.  Ct.  Rep.  lishing,  maintaining,  and  altering  rate 
114,  is  in  principle  exactly  like  the  Abilene  schedules,  and  of  redressing  injuries  result- 
Case,  and  was  decided  upon  its  authority,  ing  from  their  enforcement,  was  adopted, 
There,  the  schedule  published  and  filed  con-  whereby  publicity  would  be  given  to  the 
formably  to  the  act  made  a  differential  be-  rates,  their  application  would  be  obligatory 
tween  coal  loaded  into  the  car  from  wagons  and  uniform  while  they  remained  in  effect, 
and  coal  loaded  from  a  tipple.  Robinson's  and  the  matter  of  their  conformity  to 
shipments  having  come  under  the  higher  prescribed  standards  would  be  committed 
rate,  he  sued  to  recover  from  the  company  primarily  to  a  single  tribunal,  clothed  with 
$150,  which  was  the  excess  paid  by  him  over  authority  to  investigate  complaints,  and  to 
what  would  have  been  required  if  his  coal  order  the  correction  of  any  nonconformity  to 
had  been  loaded  from  a  tipple.  There  was  those  standards  by  an  appropriate  change  in 
an  agreed  statement  of  facts,  but  in  it  was  schedules,  and  by  due  reparation  to  the  in- 
no  suggestion  that  the  schedule  had  been  the  j^red  persons. 

subject  of  complaint  before  the  Interstate  ^^whea  the  purpose  of  the  act  and  the 

Commerce  Commission,  or  had  been  found  ^^^^  ^^^^^^  ^^^  ^^^  accomplishment  of 

by  that  Commission  to  be  unjustly  duKjrim-  ^^^^    ^          ^^^  understood,  it  is  altogether 

inatory,  or  that  any  order  had  been  made  ,  .    .,  ^.  .,        x       l       i  1  ^  xu  ^    .7  u  .. 

about    it.      Naturally    and    properly    this  pl«>n  that  the  act  contemplated  that  such  m 

court  held  that  there  wai  no  right  of  action,  'n'est.gat.on  and  order  by  the  designated 

The  pith  of  the  reasoning  U   lucidly   ex-  ty'«>"n»l.  the  Interstate  Commerce  Comm.s- 

pressed  in  the  opinion  of  the  court  (by  Mr.  ■'°»'  '^""^^^  ^  *  prerequisite  to  the  right  to 

Justice  yan  Devanter)  a.  follows  (pp.608,  seek  reparation   in  the  courts   l>ecau8e  of 

gQQv .                                                    irr         ^  exactions  under  an  established  schedule  al- 

"The  act  chap.  104,  24  SUt  at  L.  379,  ^^^\^^^^  ^    ^\o\Ki\^^    of    the    prescribed 

L^'o?'^?'.^^!-  T^^^L  P'tt^^o^V'^^P-  "  The^'lbUene  and  Robinson  Cases  mainUin 

fS  f    ^^L  **  .o;n®^\'    \^\.oT^'  ^^^  binding   force   of   published   rates   and 

SUt.  Supp.  1911,  p.  1289;  chap.  61,  28  SUt.  differentials  established  pursuant  to  the  act. 

at  L.  643,  U.  S.  Comp.  SUt.  1901,  p.  3171;  u^til  modified  by   the  Commission   in   the 

ehap.  708,  32  Stat,  at  L.  847,  U.  S.  Comp.  manner  provided  by  the  act. 

SUt.  Supp.  1911,  p.  1309),  whilst  prohibit-  The  present  decisions  give  the  same  force 

lag  unreasonable   charges,   unjust   discrim-  to   discriminatory   practices  esUblished  by 

inations,  and  undue  preferences  by  carriers  the  carrier  without  leave  of  the  Commission, 

subject  to  iU  provisions,  also  prescribed  the  not     included      in     the     published     rates 

moiMMr  in  which  that  prohibition  should  be  *and  differentials,  the  practices  being[299 

enforced;  that  is  to  say,  the  act  laid  upon  in  direct  violation  of  the  act. 

every  such  carrier  the  duty  of  publishing  Interstate  Commerce  Commission  v.  Illi- 

and  filing  in  a  prescribed  m^de,  schedules  nois  C.  R.  Co.    (1910)    215  U.  S.  452,  64 

of  the  rates  to  be  charged  for  the  transpor-  L.   ed.  280,   30  Sup.   Ct.   Rep.   155,  was  a 

tation  of  property  over  its  road,  declared  suit  brought  by  the  railroad  company  in  the 

that  the  rates  named  in  schedules  so  estab-  United  States  circuit  court  to  restrain  tha 

lished  should  be  conclusively  deemed  to  be  enforcement  of  an  order  of  the  Interstate 

the  legal  rates  until  changed  as  provided  in  Commerce   Commission   respecting  car  dia- 

the  act,  forbade  any  deviation  from  them  tribution.     The  issues  were  recited  in  the 

while  they  remained  in  effect,  invested  the  opinion  of  the  court   (by  the  present  Chief 

Interstate  Commerce  Commission  with  au  Justice,  then  Mr.  Justice  White)  as  follc'ii 

thority  to  receive  complaints  against  rates  (p.  465) : 

so    established,    and    to    inquire    and   find  ''Being  unwilling  to  comply  with  the  ordf^ 

whether  they  were  in  any   wise   violative  of  the  Commission,  the  Illinois  Central  Rail- 

298]  *o/  the  prohibitions  of  the  act,  and,  if  road  Company  commenced  the  suit  which  b 

1499  ^90  V^  ^ 


1911 


lOTGHBLL  COAL  4  0.  00.  ▼.  PSMKBTLVANU  R.  00. 


2M-901 


now  before  m  to  enjoin  in  all  respects  the 
enforcement  of  the  order  of  the  Commission. 
It  was  averred  that  although  the  eompanj 
was  adeqnatelj  equipped  with  eoal  ears  and 
with  sufficient  motive  power  and  operative 
forces,  yet  at  times  an  inadequate  supply  of 
ooal  cars  to  meet  the  demand  arose  from  the 
eireumstances  which  we  have  previously 
stated.  It  was  alleged  that  the  regulations 
adopted  by  the  company  for  ascertaining  the 
capacity  of  the  mines  and  for  the  distribu- 
tion of  cars  were  in  all  respects  just  and 
reasonable,  and  it  uhu  charged  that  the 
order  of  the  CofMnieaUm,  direoting  and  tak» 
ing  into  account  of  private  care  in  the  die- 
trtbution  of  care,  woe  unjust,  unre<uonahle, 
oppreeaive,  and  unlawful,  because  it  deprived 
the  owners  of  suoh  oars  of  the  right  to  the 
use  of  their  otcn  property.  It  was  further 
alleged  that,  as  to  the  foreign  railway  fuel 
cars,  the  order  was  also  unjust,  unreason- 
able, oppressive,  and  unlawful,  because  such 
cars  constituted  no  part  of  the  equipment  of 
the  road,  and  failing  to  count  them  could 
not  constitute  an  unlawful  discrimination 
or  the  giving  of  an  unjust  preference  within 
the  intendment  of  the  act  to  regulate  com- 
merce.  Besides  charging  that  the  order  to 
count  the  company  fuel  cars  was  unjust,  im- 
reasonable,  etc,  it  was  averred  that  the  at* 
tempt  of  the  Commission  to  deal  with  such 
S00]oor8  was  ^beyond  its  power,  and  was 
but  an  effort  to  deprive  the  company  of  its 
lawful  right  to  freely  contract  for  the  pur- 
chase  of  the  fuel  necessary  for  the  operation 
of  its  road.  In  addition,  the  proceedings  in 
the  suit  brought  by  the  Majestic  Coal  Com- 
pany were  set  out,  the  granting  of  a  tempo- 
rary injunction  therein  as  to  counting  for- 
eign railway  fuel  cars  and  private  cars  was 
alleged,  and  it  was  charged  that  in  any  event, 
as  to  those  two  classes  of  can,  the  order  of 
the  Commission  was  not  lawful,  since  it 
compelled  the  company  to  violate  the  injunc- 
tion which  was  yet  in  force.  The  Commis- 
sion answered  by  tuserting  the  validity 
in  all  respects  of  the  order  by  it  made,  sub* 
sUmtially  upon  the  grounds  which  had  been 
set  out  in  Us  report  and  opinion  announced 
when  the  order  was  made.  All  the  aver- 
ments in  the  complaint  as  to  want  of  power 
were  traversed,  and  it  was  ewpressly  charged 
thai  the  subject  of  the  distribution  of  ooal 
can  as  dealt  with  by  the  order  was  withm 
the  adm^mistrative  power  delegated  to  tks 
Comm^sion  by  ike  terms  of  the  act  to  regu- 
late  commerce/' 

The  circuit  court  enjoined  the  Commission 
from  enforcing  its  order  "in  so  far  as  it 
directed  the  taking  into  account  the  com- 
pany fuel  cars  in  the  distribution  of  coal 
ears  in  times  of  car  shortage,  and  in  so  far 
as  It  directed  the  future  taking  of  guch 
iT  Ii.  ed. 


cars  into  account."  The  Interstate  Com- 
merce Commission  appealed  to  this  court, 
and  the  decree  was  reversed  on  the  ground 
that,  so  far  as  it  related  to  the  oompas^ 
fuel  cars,  the  order  of  the  Commission  loos 
within  its  administrative  power. 

Baltimore  ft  0.  R.  Ca  v.  United  States 
ex  reL  Pitcaim  Coal  Co.  (1910)  216  U.  8. 
481,  64  L.  ed.  292,  30  Sup.  Ct  Rep.  164, 
arose  on  a  petition  of  the  coal  company 
for  a  mandamus  upon  the  railroad  company 
to  restrain  discrimination  in  the  distribu- 
tion of  cars  in  the  'Tairmont  region"  of 
West  Virginia,  alleged  to  be  in  violation  of 
S  8  of  the  interstate  commerce  act.  The 
petition  was  filed  January  16,  1907,  in  the 
United  States  circuit  court,  under  |  10  of 
the  act  of  March  2,  1880  (25  Stat,  at  L. 
855,  862,  *chap.  382,  U.  S.  Comp.  Stat.[S01 
Supp.  1011,  p.  1289,  U.  S.  Comp.  Stat.  I9OI9 
p.  3172),  sometimes  called  |  28  of  the  inter- 
state commerce  act,  because  printed  under 
that  number  in  the  pamphlet  compilation  of 
interstate  conunerce  laws.  This  section  pro- 
vided that  for  a  violation  of  any  of  the  pro- 
visions of  the  act  of  1887  and  amendments, 
preventing  the  relator  from  having  inter- 
state traffic  moved  at  the  same  rates  as  are 
charged,  or  upon  terms  or  conditions  as 
favorable  as  those  given  by  said  common 
carrier  for  like  traffic  under  similar  circum- 
stances, to  any  other  shipper,  "a  mandamus 
might  be  issued  commanding  such  common 
carrier  to  movo  and  transport  the  traffic,  or 
to  furnish  cars  or  other  facilities  for  traaa- 
portation  for  the  party  applying  for  the 
writ."  There  were  numerous  grounds  of 
complaint,  some  of  which  were  abandoned  aft 
the  hearing,  and  of  the  others  the  United 
States  eirenit  court  (164  Fed.  108,  120) 
overruled  all  except  one,  and  with  respect  to 
that  awarded  a  writ  of  mandamus.  There 
were  cross  writs  of  error  from  the  cirooil 
court  of  appeals,  which  court  affirmed  the 
judgment  so  far  as  questioned  by  the  da- 
fendant's  writ  of  error,  and  reversed  it  in 
part  so  far  as  questioned  by  the  relatorii 
writ  of  error  ( 91  C.  C.  A.  147,  165  Fed.  IIS, 
132).  Upon  review  in  this  court  ii 
pointed  out  in  the  opinion  (by  the 
Chief  Justice),  at  p.  492,  that  the  qnealion 
was  whether  the  court  could  grant  tha  ra- 
lief  prayed,  consistently  with  the  provlsiona 
of  the  act  to  regulate  conuneroe;  nnd 
(p.  493) :  "Thai  a  prohibition,  by  «o^  ^ 
mandamus,  against  the  act,  is  sought,  and 
an  order,  l^  way  of  mandamus,  was  invoked 
and  was  allowed,  which  must  opermta,  by 
judicial  decree,  upon  all  the  iHffiieroiit  ^ar- 
ties  and  various  interests  as  a  rule  or  regvh 
lation  as  to  the  matters  complained  of  for 
the  eonduct  of  interstate  oommeroe  In  the 
future.    When  the  situation  is  tkna  dsinad 
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we  Bee  no  escape  from  the  conclusion  that 
the  grievances  complained  of  were  primarily 
within  the  adminiatraiive  competency  of  the 
Interstate  Commerce  Commission,  and  not 
subject  to  be  judicially  enforced;  at  least, 
SOS]  *until  that  body,  clothed  by  the  sUt- 
vie  with  authority  on  the  subject,  had  been 
afforded,  by  a  complaint  made  to  it,  the  op- 
portunity to  exert  its  administrative  func- 
tions." 

And,  after  referring  to  the  decision  in 
the  Abilene  Case,  which  dealt  with  the  pro- 
visions of  the  act  as  they  existed  prior  to 
the  amendment  of  1906,  the  opinion  pointed 
oat  (p.  494)  that  the  amendment  adopted 
in  1906  to  §  16  of  the  act  (34  Stat,  at  L. 
684,  689,  chap.  3591,  U.  S.  Comp.  Stat.  Supp. 
1911,  pp.  1288,  1297),  had  the  effect  of  par- 
tially repealing  (what  was  called  §  23  of  the 
act  of  1887,  but  was  really)  §  10  of  the  act 
of  March  2,  1889  (26  Stat,  at  L.  855,  862, 
chap.  382,  U.  S.  Comp.  Stat.  Supp.  1911, 
p.  1289,  U.  S.  Comp.  Stat.  1901,  p.  3172), 
already  referred  to,  which  permitted  the 
courts  to  award  mandamus  in  certain  cases. 
The  opinion  discusses  at  length  the  effect 
of  the  1906  amendment  of  §  16  upon  the 
remedy  by  mandamus  conferred  by  the  pre- 
vious act,  with  the  result  of  holding  that 
there  vxu  an  implied  repeal  so  far  as  the 
adjustment  of  the  car-shortage  regulations 
4m  the  case  under  consideration  uxis  con- 
cerned* 

But  it  will  be  observed  that  the  aid  of  the 
oourts  was  there  invoked  with  respect  to 
future  regulations,  and  it  was  denied  be- 
cause, by  the  terms  of  the  act  of  1906,  it  was 
placed  within  the  administrative  functions 
of  the  Interstate  Commerce  Commission,  and 
the  mode  in  which  their  orders  were  to  be 
carried  into  effect  was  by  the  same  amend- 
ment prescribed. 

I  confess  myself  unable  to  find  in  the 
Illinois  Central  and  Pitcaim  Cases,  or  in  the 
reasoning  of  the  opinions  therein,  any 
ground  for  holding  that  the  general  right  of 
action  conferred  by  §  8  of  the  original  inter- 
state commerce  act  for  a  violation  of  §§  2 
or  8,  or  the  option  conferred  upon  the  party 
injured,  by  §  9  of  the  same  act,  has  been 
repealed  as  to  p<ist  transactions,  where  the 
conduct  of  the  carrier  has  not  the  sanction 
of  an  order  of  the  Commission,  or  (what  is 
in  essence  the  same  thing)  has  not  the  sanc- 
tion of  a  formal  compliance  with  the  act, 
which  the  act  itself  declares  shall  he  prima 
tOZ] facie  lawful,  as  was  the  case  with  *the 
published  tariffs  that  were  under  considera- 
tion in  the  Abilene  and  Robinson  Cases. 

To  declare,  as  was  declared  in  the  Abilene 
Case,  that  a  carrier  shall  not  he  held  action- 
able  as  for  extortion  in  the  pa^t  where  it  has 
atarely  charged  the  rates  that  ioere  fixed 
im  the  schedule  established  in  accordance 
i4§4 


with  the  act  is,  to  my  mind,  as  far  aa  possi- 
ble from  declaring  that  past  practices  of  tho 
carrier  that  are  not  sanctioned  by  any  findU 
ing  or  schedule,  or  otherwise  protected  from 
attack  by  the  provisions  of  the  act,  are  ex- 
empt from  court  inquiry ;  or  that  the  earner 
is  exempt  from  an  ordinary  action  at  law 
for  violaiions  of  the  act,  when  §§  8  and  9 
in  plain  terms  declare  that  the  carrier  shall, 
for  suoh  violations,  he  subject  to  an  ordinary 
action  at  law,  and  declare  also  that  the  o^ 
grieved  shipper  sh€Ul  have  the  option 
whether  he  will  make  complaint  to  the  Com^ 
mission  or  bring  his  action  in  court. 

In  answer  to  the  suggestion  that  the  re- 
sult reached  in  these  cases  virtually  nullifieo 
§  9  of  the  act,  it  is  said  that  the  contrary 
is  shown  by  the  decision  just  announced  in 
Pennsylvania  R.  Co.  v.  International  Coal 
Min.  Co.  No.  14,  230  U.  S.  184,  ante,  1446,  33 
Sup.  Ct.  Rep.  893.  As  I  have  endeavored  to 
point  out  in  the  dissenting  opinion  in  thai 
case,  the  court  there  concedes  the  right  of 
action,  but  in  effect  denies  the  right  of  re- 
covery; for  it  excludes  from  consideration 
the  only  measure  of  damages  tliat  has  ever 
been,  or  can  be,  generaDj  applied  in  actions 
of  that  character. 

The  result  of  the  decisions  in  these  three 
cases,  taken  together,  is,  as  it  seems  to  me, 
to  so  greatly  restrict  and  hamper  the  pri- 
vate right  of  action  that  Congress  intended 
to  confer  by  §§  8  and  9  of  the  act,  that  it  is 
difficult  to  conceive  of  a  case  where  the  in- 
jured shipper  can,  by  the  simple  and  direct 
mode  of  an  action  at  law,  recover  any  sub- 
stantial compensation  for  the  discrimuaa- 
tions  practised  upon  him  by  the  carrier. 


•MORRISDALE   COAL   COMPANY[S04 

V. 

PENNSYLVANIA  RAILROAD  COMPANY. 
(See  S.  C.  Reporter's  ed.  304-316.) 

Carriers  —  remedy  for  discrimination  — 
necessity  of  previous  action  by  Inter- 
state Commerce  Commission. 

1.  A  suit  by  a  shipper  to  recover  dam- 
ages from  a  carrier,  alleged  to  have  beea 
occasioned  by  an  unlawful  distribution  of 
cars  to  it  and  an  undue  allotment  of  cars 
to  its  competitors,  contrary  to  the  act  of 
February  4,  1887  (24  Stat,  at  L.  379,  chap. 
104,  U.  S.  Comp.  Stat.  1901,  p.  3164), 
§  3,  cannot  be  maintained  in  advance  of  a 
ruling  by  the  Interstate  Ck>mmerce  Commis- 
sion that  the  method  of  distribution  adopt- 
ed by  the  carrier  was  unreasonable. 

[For  other  cases,  see  Carriers,  III.  c,  in  Digest 
Sup.   Ct.    1908.] 

Appeal  —  judgment  —  direction  to  low- 
er court  ^  stay. 

2.  The  dismissal  of  a  suit  brought  by  a 
shipper  to  recover  damages  from  a  carrier 

SSO  V.  flL 


Uli.  HOBKISDALE  GOAL  CO.  t.  PUNNSTLTAIOA  R.  00. 

(or  alleged  violations  of  the  act  of  February  Rulroad   OommisBion   v.   Hockinf  Vallejr 

i,  1B87,  will  not  be  stayed  by  the  Federal  R.  Co.  12  Inter*.  Com.  Rep.  398;   Traer  t. 

Supreme    Court,    where    it   concuri    in    the  Chicago  4  A.  R  Co.  13  inters.  Com.  Hep. 

new  of  the  tivo  courU  below  that  the  eir-  45,      tnterstate   Commerw    CommisBion   ». 

flUit  court   had   00   junsdiction   b«can.e  of  ^ij^^j,  q  R.  Co.  216  U.  S.  <62,  M  L.  ed. 

Imk   of   previous   attion   by   the   Interstate  „„„    ..  „         ™    „         ,ir     i.       1   r.     i    *. 

CommerM   Commission,   until   plaintiff  can  ^SO,  30  Sup.   Ct.   Rep.   166;   Royal   Coal   * 

apply  to  the  CommiBtion  and  obtain  s  rul-  '^^^  0°-  '■  Southern  R.  Co.  13  Inters,  torn, 

lug  upon  the  question,  if  the  right  to  apply  Rep.  4«i   Rail  ft  River  Coal  Co.  v.  Haiti- 

to  the  Commission  was  barred  by  the  act  more  A,  0.  R.  Co.  14  Inters.  Com.  fiep.  SB. 

of  June  29.  1606  (34  Stat,  at  L.  690,  chap.  xhi  Commiision  havliig  detennioed  that 

?Sm'>  "■   8-    C<""P-    8*«*  «,S"PP- ,1""'   P;  any  certain  practiea  or  regulation  is  im- 

1301),  when  the  case  wm  filed  in  the  eonrt  ■"               j    v     ■            1  uv  1.  j                  _ 

l^^[^  proper,    and   havuig   established   a   proper 

(^■or  "other  caaes.  see  Appeal  and   Enor,   IX.  reguUUon,  it  is  not  necessary  that  the  same 

L  I,  d.  In  Distit  Sop.  Ct.  1908.]  finding  ahonld  be  repeated  on  erwy  subse- 
quent complaint 

[No.  207.]  ^  *"  application  to  the  CommisBion  U 
necessary,  the  court  should  suspend  pro- 
ceedings to  permit  such  application  to  bo 

Northern  P.  R.  Co.  t.  Pacific  Coaat  Inim- 
her  Mfrs.  Asso.  SI  C  C.  A.  39,  166  Fed.  1. 

APPEAL  from  the  United  State*  Circuit  Messrs.  William  A.  Qlaagow,  Jr.,  Cheatar 

Court   of   Appeals   for   the   Third   Cir-  N,  Farr,  Jr.,  Charles  L.  Frailey,  and  A.  S. 

enit  to  review  a  judgment  which  affirmed  Worthington  also  filed  a  brief  for  the  Mor- 

a  Judgment  of  the  Diitrici  Court  for  the  risdale  Coal  Company. 

Bartem    District    of     Pennsylvama.    dis-  Mr.  John  G.  Johnson  argued  th.  caui«, 

■dwing  for  want  of  jurisdiction,  a  suit  by  ^^    ^^^  y^„    P^„i^  p    McKennej 

a  .hipper  to  recover  damages  from  a  car-  ^^^  ^^^^^^  j    ^         ^j^  ^  ^^j^  ^^  ^ 

^rrnrf*""        "                       '  ""^   "'  *^«   Penn.ylvania  Railroad   Own- 

See  tame  caae  below,  108  C.  C.  A.  269,  •"  ,\,               .           .l      ■      ■.         t  

Fed    92B  'In  the  present  case  the  circmt  court  ma 

„.      , '         '        .   .   ,  .     ^.  asked   to   exercise   a  power   or  juriadietioa 

The  fact,  are  sUted  .n  the  opinion.  ^^^.^  .^  ^^  ^^  ^^^^^^^^  ^^^  ^^^^  ^^  ^^ 

Ur.  William  A.   Glasgow,  Jr.,  argued  failure  on  the  part  of  the  plaintiff  to  ^f- 

ihe  eauae,  and,  with  Mr.  Chester  N.  Farr,  flciently  atate  or  prove  its  case,  but  beoauM 

Jr.,  Bled  a  brief  for  the  Morrlsdale  Coal  the  power  or  jurisdiction  invoked  waa  not 

Companyi  possessed  by  the  circuit  court,  but  had  been 

The    decision   of    the   Supreme   Court   in  conferred  by  Congress  upon  the  Interatate 

Texas  &  P.  R.  Co.  v.  Abilene  Cotton  Oil  Co.  Commerce  Commission. 

e04  U.  S.  420,  Gl  L.  cd.  663,  27  Sup.  Ct.  Rep,  InUrsUte  Commerce  Commission  v.  lUf- 

S60,  9  Ann.  Cas.  107G,  and  Baltimore  &  0.  nois  C.  R.  Co.  216  U.  S.  462,  64  L.  ed.  280, 

R.  Co.  V.  United  SUtes,  215  U.  S.  481,  64  3D  Sup.  Ct.  Rep.  IS6;   Davis  v.  Cleveland, 

L.  ed.  2b2,  30  Sup.  Ct.  Rep.  164,  appliea  only  C.  C.  4  St  L.  R.  Co.  217  U.  8.  167,  64  L.  ed. 

to  attacks  on   present  existing  regulations,  708,  27  L.R.A.(N.S.}   S23,  30  Sup.  Ct.  Rep. 

praetieea,  or  rates.  463;  R.  J.  Darnell  v.  Illinois  a  R.  C0..226 

i  by  the  InUrsUte  Com.  U.  8.  243,  60  L.  ed.  1072,  32  Sup.  Ct  Rep. 

a  prior  to  the  filing  of  the  760. 

statement   of   claim   in    this   case   are   eon-  To   entitle  the   plaintiff   in   error   to  le- 

olnsive   that   the   arbitrary    elimination    of  cover,  it  was  essential  that  three   proposi- 

private   or   individual    cars,   fuel   cars,   and  tiona  should  have  been  establiahed  by  it : 

foreign   railway  fuel  cars,  by  the  Pennsyl-  1.  That   the   rule   or   system   eatabliehed 

tania   Railroad   Company   in   its   daily  pro  and  pursueil  by   the  defendant  in  error  *ln 

rata  distribution  under  the  rule  established  the  distribution  of  its  cars  was  transgres- 

bjttfor  tbe  purpose  of  providing  "a  just  and  sive  of  the  provisions  contained  in  the  1n- 

•qnal  distribution"  of  cars,  was  a  violation  terstate  eommerce  act  prohibiting  discrlmi- 

flf  the  rule  established  by  the  Pennsylvania  tion  by  a  common  carrier. 

BaOmad   Company,   so   far   as   the   Morris-  2.  That  the  rule  or  ayateia  BA<twa.\K&>f^ 

dais  Coal  Company  was  concerned,  and  this  the  plaintiff  in  error  *«roN&>.».-q*'«»£<i-^*- 

was  the  cause  of  action  asserted  by  the  sued  by  the  defendM»^.  ■«».  «t<«  "«  .o«i^« 

Horriadale  Coal  Company.  the  distrihuUtm  ol  M»  «***-                        ,^, 
»T  Ii.  «d. 
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3.  That  in  making  distribution  of  its 
equipment  in  any  given  period  of  time  a 
carrier  is  guilty  of  discrimination  if  it 
fails  in  any  month  in  such  period  to  allot 
and  deliver  to  each  shipper  his  or  its 
pro  rata  of  cars,  and  that  overdeliveries  in 
other  months,  more  than  sufficient  to  make 
good  the  shortage  in  any  one  or  more 
months,  cannot  be  taken  into  consideration. 

All  of  these  propositions  were  primarily, 
at  least,  for  the  consideration  of  the  Inter- 
state  Ommerce  Commission. 

Interstate  Commerce  Commission  ▼.  Illi- 
nois C.  R.  Co.  216  U.  S.  452,  54  L.  ed.  280, 
30  Sup.  Ct.  Rep.  155;  Baltimore  &  0.  R.  Co. 
V.  United  SUtes,  215  U.  S.  481,  54  L.  ed. 
292,  30  Sup.  Ct.  Rep.  164;  Texas  &  P.  R. 
Co.  V.  Abilene  Cotton  Oil  Co.  204  U.  S.  426, 
51  L.  ed.  553,  27  Sup.  Ct.  Rep.  350,  9  Ann. 
Cas.  1075;  Robinson  v.  Baltimore  &  0.  R. 
Co.  222  U.  S.  506,  56  L.  ed.  288,  32  Sup.  Ct. 
Rep.  114. 


Mr.  Justice  Ijamar  delivered  the  opinion 
of  the  court: 

There  are  a  large  number  of  coal  mines  in 
the  Clearfield  district,  Tyrone  division  of  the 
S09]coal  region,  in  the  state  *of  Pennsyl- 
vania. Between  January  1,  1900,  and  Decem- 
ber 31,  1905,  the  total  output  of  the  mines 
in  the  Clearfield  district  averaged  18,500  tons 
per  day.  When  there  was  a  car  shortage,  the 
Pennsylvania  Railroad  allotted  to  each  mine 
a  percentage  of  cars  assigned  to  the  district, 
calculated  according  to  the  capacity  of  the 
mine. 

On  this  basis  the  Morrisdale  Coal  Com- 
pany was  entitled  to  about  4.8  per  cent  and 
the  Berwind- White  Company  to  about  18 
per  cent. 

In  1908  the  Morrisdale  Company  brought 
suit  against  the  railroad  for  damages  al- 
leged to  have  been  occasioned  by  an  unfair 
distribution  of  cars  to  it  and  an  undue 
allotment  of  ears  to  its  competitor,  the 
Berwind-White  Company. 

Alleging  that  in  violation  of  its  duty  to 
see  that  no  undue  preference  was  given  to 
any  other  person  or  corporation  in  the  dis- 
trict, the  carrier  failed  to  assign  to  the 
plaintiff  it$  fair  proportion  of  the  entire 
number  of  coal  ears  of  the  railroad  com^panff, 
to  which  plaintiff  was  entitled,  and  that  this 
failure  continued  from  the  beginning  of 
1900  to  the  close  of  1906,  the  effect  of  which 
was  to  subject  plaintiff  to  unreasonable 
prejudice  with  respect  to  the  facilities  for 
shipping  coal,  as  contrasted  with  the  facili- 
tiflt  famished  other  oompetitors  ia  the  Clear- 
140$ 


field  district,  and  as  a  result  of  the  unfair 
discrimination  and  the  failure  to  furnish  a 
proper  allotment  of  cars  and  equal  facilities, 
plaintiff  was  obliged  to  buy  coal  at  various 
times  in  the  outside  market  at  prices  then 
prevailing,  in  order  to  fill  its  contracts  pre- 
viously entered  into, — ^to  its  damage, 
$250,000.  The  defendant  entered  a  plea  of 
not  guilty  and  actio  non  accrevit  infra  te* 
annos.  On  the  trial,  the  jury  found  that 
the  exhibit  showing  damages  of  $67,156.07 
was  correct.  "If  the  court  shall  be  of  opin- 
ion that  the  questions  of  law  involved  in  the 
case  are  in  whole  or  in  part  with  the  plain- 
tiff, we  find  for  the  plaintiff.  If,  *how-[S10 
ever,  the  court  be  of  the  opinion  that  the 
questions  of  law  are  with  the  defendant, 
then  we  find  in  favor  of  the  defendant." 

There  was  no  confiict  in  the  evidence, 
and  in  view  of  the  admissions  of  the  plain- 
tiff, incorporated  in  the  record,  the  facts 
can  be  briefiy  stated. 

The  capacity  of  plaintiff's  mine  was  4.8 
per  cent  of  the  output  of  the  Clearfield 
region,  and  having  been  furnished  access  to 
the  books  of  the  carrier,  it  made  up  a  state- 
ment showing  that  during  twenty-three 
months  between  March,  1902,  and  December 
31,  1905,  in  which  there  was  a  ear  short- 
age, the  Morrisdale  Company  received  less 
than  its  4.8  of  all  the  coal  cars  in  the  Clear- 
field region,  while  the  Berwind-White  Com- 
pany received  more  than  its  18  per  cent 
of  all  the  ooal  cars  in  the  region.  This 
was  admitted  by  the  railroad,  which  in- 
sisted that  during  periods  of  car  shortage 
it  divided  the  cars  into  four  classes: 

1.  Private  cars,  belonging  to  persons  or 

corporations  operating  mines  in  the 
district; 

2.  Cars  of  foreign  railroads,  consigned  to 

designated  mines,  to  be  loaded  with 
fuel  for  such  foreign  railroads; 

3.  Pennsylvania  Railroad  fuel  ears,  con- 

signed to     designated  mines     to  be 
loaded  with  fuel  for  railroad  use ; 

4.  The  balance,  or  System  cars,  available 

for  general  use,  it  distributed  among 
the  various  mines  in  the  proportion 
their  capacity  bore  to  the  total  oai> 
put  of  the  Clearfield  region,  the  plain- 
tiff being  allotted  its  due  proportion, 
or  4.8  per  cent,  thereof. 
The  railroad  explained  that  apparent  «K» 
cess  of  ears  furnished  the  Berwind-White 
Company  during  the  twenty-three  montka 
referred  to  was  due  to  the  fact  that  thni 
company  owned  a  large  number  of  prinvie 
cars  on  which  it  appeared  that  wheelage  was 
paid,   and   submitted   the   followii^  telli 
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Sll]  ^showing  the  number  and  character 
of  can  in  the  Qearfield  region  during  those 
jearss 


The  prohibitions  of  |S  of  the  commerce 
act  require  that  ears  shall  be  fairly  allotted 
to  shippers  without  unjust  discrimination  or 


1902  Oars  placed. 

1903  Can  placed. 

1904  Cars  placed. 
1906  Can  placed. 


Company 

Commercial 

Individual      coal 

System 
31,048 

Foreign 

Box 

Total 

14,221        16,119 

22,644 

11 

83,943 

20,483         15,614 

20,947 

24,222 

13 

81,279 

16,705        11,477 

21,888 

14,668 

12 

64,660 

26,716        22,812 

24,769 

6,642 

374 

80^13 

Total    78,125        66,022        98,652        66,876  410          810,086 

During  the  trial  plaintiff  admitted  that  unfair  preference.    But  the  statute  does  not 

there  had  been  no  intentional  discrimina-  define  what  is  the  proper  method  of  distri- 

tion  against  it,  but  contended  that  its  state-  bution  in  case  of  car  shortage,  and  at  the 

ment  was  made  up  from  the  books  on  the  time  of  the  transactions  out  of  which  this 

basis  of  what  it  considered  to  be  the  law  of  suit  arose,  no  genenl  rule  had  been  adopted 

the  case,  under  which  all  cort  availahle  far  by  the  carriers  or  promulgated  by  the  Com- 

9kipment  of  ooal  ihould  he  counted  in  the  mission.    As  late  as  1010,  it  was  said  (Hills- 

dietributUm.  <1<l1c  Coal  k  Coke  Co.  t.  Pennsylvania  R.  Co. 

Plaintiff  admitted  that  if  the  Berwind-  19  Inters.  Com.  Rep.  387)  that  the  question 

White  Company  was  entitled  to  the  use  of  was  in  a  state  of  flux,  and  an  examination 

their  private  can,  without  counting  them  of   the    decisions    in    the   numerous   cases 

against  what  it  was  entitled  to  under  the  brought  about  that  time  will  show  that  it 

percentage,  then  the  Berwind-White  Com-  was  a  matter  about  which  there  was  much 

pany  did  not  get  an  excess  of  their  per-  difference  of  opinion.    In  some  cases  it  was 

centage.     It  further  admitted  that  if  fuel  held  that  private  cars  and  fuel  cars  of  for- 

ean  of  the  Pennsylvania  Railroad,  and  fuel  etgn  railroads,  consigned  to  particular  mines 

can  of  foreign  railroads,  consigned  to  par-  should  be  counted  in  making  the  distribu- 

ticular  mines,  wen  not  to  be  eounted  against  tion.    Othen  held  that  such  can  should  be 

such  mines,  then  plaintiff  had  no  cause  of  counted,  but  that  if  the  foreign  can,  or 

complaint,  inasmuch  as  it  had  received  its  *^^^^7°^.  ^^  the  private  oorpontions, 

percentage  of  the  balance  or  System  can.  ^^^  ^«''  percentage   the  excess  might 

■^»,       .       ..           .    ,.      . .  ..  ^  _..^  ^^  be  retained  by  those  coal  companies.    This 

The  circuit  court  dismissed  the  case  on  .                j     *  j  u    xv    n         •    •          v  v 

the  ground  that,  with««,t  preliminary  ac  'jew  w*.  adopted  by  the  Comm.M.onwhidi 

tion  by  the  Commiaaion,  the  court  had  no  »•«».  ''*"  *'l!;*^'"'*  **"  »»><»"f»K  *•  *5« 

,     .  .r^.         .           .J.  *      J «ii    ^  carrier  should  be  counted  except  where  the 

jurisdiction  of  a  suit  for  damag<»  allied  ^^.j^^^  purchased  the  entire  output  of  the 

to  be  occasioned  by    undue  discrimination  ^.^^     ^^^^  ^    ^^.          a  a.  R.   Co.   13 

against  the  plaintiff  and  undue  preference  in  j^^„    ^^    j^^p    ^^g,    Hillsdale   Coal  & 

favor  of  iU  competitor.  q^^^  Co^  ^,  Pennsylvania  R.  Co.  19  Inters. 

The  plaintiff  took  the  case  to  the  circuit  Com.  Rep.  372;  Jacoby  v.  Pennsylvania  R. 

court  of  appeals,  complaining  of  this  ruling,  Co.   19   Inten.   Com.   Rep.   392;    Minds  v. 

and  further  assigning  error  in  that  the  court  Pennsylvania  R.  Co.  20  Inters.  Com.  Rep. 

failed  to  enter  judgment  in  its  favor  on  the  52. 

special  verdict.  *It  was,   however,   recognized  that[SlS 

The  circuit   court  of   appeals  held,   one  there  could  be  no  hard  and  fast  rule,  and 

judge  dissenting,  that  the  plaintiff  had  the  that  circumstances  might  arise  which  would 

SI 2]  option  of  taking  the  question  *of  ju-  otherwise  warrant  a  departure  so  as  to  en- 

risdiction  by   direct  writ  of  error  to  the  able  the  carrier  to  meet  emergencies  arising 

bupreme   Court  of  the  United   States,  or  from  a  strike  on  its  own  road,  or  embargoes 

it  could  take  the  whole  case^  including  the  by  connecting  lines  which  refused  to  haul 

matter  of  jurisdiction,  to  the  circuit  court  certain  articles  of  merchandise,  in  order  to 

of   appeals.     That   court,   thereupon,   con-  supply  communities  with  necessaries  of  life, 

iidered  the  whole  record,  and   (one  judge  Parks  v.  Cincinnati  &  M.  Valley  R.  Co.  10 

dissenting)    affirmed  the  judgment  of  the  Inten.  Com.  Rep.  47;  Thompson  v.  Penn- 

eircuit  court  on  the  ground  that  the  circuit  sylvania  R.  Co.  10  Inten.  Com.  Rep.  640. 

oourt  had  no  jurisdiction  as  a  Federal  court  These  rulings  as  to  the  validity  of  a  par- 

nntil  after  the  Commission  had  passed  on  ticular  practice  and  the  facts  that  would 

the   reasonableness   of  the  method  of  car  warrant  a  departun  from  a  proper  rule 

distribntion.     The  case  was  brought  here,  actually  in  force  are  sufficient  to  show  that 

the  only  question  presented  by  the  ncord  the  question  as  to  the  reasonableness  of  a 

being  whether  the  circuit  oourt  as  a  Fed-  rule  of  car  distribution  is  adminiitrativa  la 

«ral  oourt  had  jurisdiction.  its  ehaneter  and  aalls  for  the  curdae  of 
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the  powers  and  discretion  conferred  by  Con- 
gress upon  the  Commission.  It  was  dis- 
tinctly so  ruled  in  the  Pitcairn  Case  (216 
U.  S.  481,  54  L.  ed.  292,  30  Sup.  Ct.  Rep. 
164)  and  in  Interstate  Commerce  Commis- 
sion V.  IHinois  C.  R.  Co.  (216  U.  S.  462, 
G4  L.  ed.  280,  30  Sup.  Ct.  Rep.  155).  Those 
caatt  involved  a  consideration  of  the  power 
of  the  Commission  over  the  distribution  of 
cm,  and  held  that  the  courts  could  not  by 
mandamus  compel  it  to  make  a  rule,  nor  by 
injuaction  restrain  the  enforcement  of  one 
it  had  promulgated.  If  in  those  direct  pro- 
ceedings the  courts  could  not  pass  upon  the 
quastion  of  reasonableness  of  a  method  of 
allotting  cars,  neither  can  they  do  so  as  an 
incldcBt  to  an  action  for  damages. 

In  view  of  the  decisi<Hi  in  the  Abilene, 
Pitcairn,  and  Robinson  Cases  it  is  unneces- 
again  to  discuss  the  statute,  or  do 
than  say  that  in  this  case  the  plain- 
tiff was  not  entitled  to  maintain  its  action 
without  producing  an  order  of  the  Commis- 
nom  that  the  rule  adopted  by  the  Pennsyl- 
vania Railroad  was  unreasonable. 

The  plaintiff,  however,  seeks  to  take  the 
eape  out  of  the  principle  of  those  decisions, 
ineieling  that  this  is  a  suit  for  damages  oc- 
oaileiied  by  a  violation  of  the  rule;  and 
that,  therefore,  without  any  order  of  the 
SI 4] Commission,  it  *is  entitled  to  institute 
a  suit  for  the  recovery  of  damages  resulting 
ttom  the  failure  to  distribute  cars  according 
to  the  method  established  by  the  railroad 
itsrif.  The  record,  however,  does  not  sus- 
tain this  poeiticm,  for  the  evidence  does  not 
show  any  breach  of  the  rule  or  any  failure 
to  driver  to  the  Morrisdale  Company  all 
at  the  cars  to  which  it  was  entitled  under 
the  method  of  allotment  in  force  between 
ISO^  and  1006.  On  the  contrary,  it  was 
admitted  at  the  hearing  that  there  had 
been  no  discrimination  against  the  plaintiff 
hi  the  application  of  the  rule,  the  com- 
plaint being  that  the  basis  of  allotment  was 
uareaaonable,  and  that  all  car$  in  the  dU- 
trtci  ihould  be  distributed  according  to  the 
capacity  of  the  mine,  without  deducting 
private  cars,  foreign  fuel  cars,  or  the  car- 
rier's own  fuel  cars.  Whether  this  should 
be  done  as  a  general  rule,  or  under  the 
peesliar  conditions  prevailing  on  defend- 
ant's road  at  that  time,  was,  as  we  have 
seen,  an  administrative  question,  and  to  be 
dttided  by  the  Ck)mmission  as  preliminary 
to  the  right  to  maintain  this  suit.  The 
circuit  court  rightly  held  that  until  this 
waa  done  it  had  no  jurisdiction  as  a  Fed- 
eral court  of  the  cause  of  action  sought  to 
be  enforced. 

It  is  argued  in  the  plaintiff's  brief  that 
if  this  view  of  the  law  should  be  sustained, 
the  ease  should  not  be  dismissed  but  stayed 
until  the  plaintiff  could  apply  to  the  Com- 
M4§$ 


mission  and  obtain  a  ruling  on  the  que^ 
tion  as  to  whether  the  method  adopted  by 
the  Pennsylvania  Railroad  was  not,  dur- 
ing the  years  1900  to  1906,  unjustly  dis- 
criminatory. Attention  is  called  to  South- 
em  R.  Go.  V.  Tift,  206  U.  6.  434,  61  L.  ed. 
1125,  27  Sup.  Ct.  Rep.  709,  which  it  is  said 
would  support  such  a  provision  in  the 
mandate.  In  that  case  the  shippers  filed, 
on  April  14,  1903,  a  bill  to  enjoin  an  ad- 
vance in  rate.  The  injunction  was  refused 
and  the  advance  went  into  effect.  The 
cause  was  stayed  while  the  complainants 
were  pressing  their  application  for  an 
order  from  the  Commission  that  the  rates 
were  unreasonable.  Its  report  was  in  their 
favor,  and  *on  it  the  circuit  court  made[S  1 5 
an  order  of  restitution  (206  U.  S.  436).  But, 
in  that  case,  the  statute  of  limitations  had 
not  run  when  the  bill  was  filed,  when  the 
stay  order  was  granted,  nor  when  the  ap- 
plication was  made  to  the  Commission; 
while  in  the  present  case  the  plaintiff  was 
barred  of  the  right  to  apply  to  the  Com- 
mission at  the  date  the  suit  was  filed  in 
the  United  States  circuit  court.  The  dam- 
ages which  were  claimed  arose  from  a  fail- 
ure to  deliver  cars  prior  to  December  31, 
1905.  The  suit  was  brought  July  17,  1908, 
more  than  two  and  a  half  years  later,  .and 
after  the  passage  of  the  act  of  June  29, 
1906  (34  Stat,  at  L.  690,  chap.  8591,  U.  8. 
Comp.  SUt.  Supp.  1911,  p.  1301),  that  "aU 
complaints  for  the  recovery  of  damages 
shall  be  filed  with  the  Commission  within 
two  years  from  the  time  the  cause  of  action 
accrues,  and  not  after,  and  a  petition  for 
the  enforcement  of  an  order  .  •  .  shall 
he  filed  in  the  circuit  court  within  one  year 
from  the  date  of  the  order,  and  not  alter: 
provided  that  claims  accrued  prior  to  the 
passage  of  this  act  may  be  presented  within 
one  year." 

The  provisions  of  this  statute  would 
prevent  the  modification  asked  for,  and 
the  judgment  is  affirmed. 

Mr.  Justice  Pitney  dissents.  See  ante, 
1480. 


•POURCHE  RIVER  LUMBER  00M-[S1« 
PANY,  Plff.  in  Err., 

V. 

BRYANT  LUMBER  COMPANY. 
(See  S.  C.  Reporter's  ed.  316-323.) 

Carriers  —  relmtes  to  shipper. 

A  lumber  company  usine  a  railroad 
owned  by  the  stockholders  of  a  rival  Inm- 
ber  company,  but  operated  as  a  separate 
corporation,  would  be  given  a  rebate  con- 
trary to  the  prohibitions  of  the  interstate 
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flommeroe  act  if  a  nondiscriminatorj  agree- 
ment between  the  two  lumber  companies 
were  construed  to  entitle  the  former  com- 
|>anj  to  the  same  proportion  of  the  inter- 
state freight  rates  on  its  shipments  which 
the  railway  company  receives  on  the  inter- 
■tate  shipments  made  by  the  other  lumber 
eompany,  on  the  theory  that  the  railway 
and  lumber  company,  bein^  one  and  the 
Mune,  such  differential  was  m  fact  received 
aad  enjoyed  by  the  lumber  company. 
[For  other  cases,  see  Carriers,  III.  e,  in  Digest 
Bap.  Ct.  1908.] 

[No.  296.] 
Aigaed  May  6,  1913.    Decided  June  9,  1913. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Arkansas  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Pulaski 
Circuit  Court,  in  that  state,  in  favor  of 
plaintiff  in  a  suit  to  recover  differentials 
received  on  interstate  shipments.  Reversed. 
See  same  case  below,  97  Ark.  623,  135 
8.  W.  796. 
The  facts  are  stated  in  the  opinion. 

Messrs.  Luther  M.  Walter  and  W.  E. 
Hemingrway  argued  the  cause,  and,  with 
Messrs.  U.  M.  Rose,  0.  B.  Rose,  D.  H.  Can- 
trell,  J.  F.  Loughborough,  and  M.  W.  Bor- 
ders, filed  a  brief  for  plaintiff  in  error: 

The  contract  of  August  3,  1905,  became 
invalid  as  to  the  rate  for  transportation  of 
logs  when  tariffs  were  filed  by  the  Fourche 
River  Valley  &  Indian  Territory  Railroad 
Company,  prescribing  another  and  different 
rate  from  the  contract  price. 

Armour  Packing  Co.  v.  United  States,  209 
U.  S.  56,  52  L.  ed.  681,  28  Sup.  Ct.  Rep. 
428;  Chicago  &  A.  R.  Co.  y.  Rirby,  225  U.  S. 
155,  56  L.  ed.  1033,  32  Sup.  Ct.  Rep.  648. 

The  award  of  the  arbitrators  and  the 
judgment  of  the  court  awarding  damages 
equal  to  the  amount  of  the  division  of  the 
joint  rate  received  by  the  Fourche  River 
Valley  &  Indian  Territory  Railroad  Com- 
pany constitute  a  device  whereby  the  Bry- 
ant Lumber  Company  is  given  transporta- 
tion at  less  than  the  published  interstate 
rates. 

United  States  v.  Union  Stock  Yards  & 
T.  06.  226  U.  S.  286,  ante,  226,  33  Sup.  Ct. 
Rep.  83. 

The  Interstate  Commerce  CommiMion 
alone  has  jurisdiction  in  the  first  instance 
to  require  establishment  of  switch  connec- 
tion, or  award  damages  for  failure  to  make 
such  connection,  or  damages  for  unjust  dis- 
crimination. 

Texas  &  P.  R.  Co.  v.  Abilene  Cotton  Oil 
Co.  204  U.  S.  426,  51  L.  ed.  553,  27  Sup.  Ct. 
Rep.  350,  9  Ann.  Cas.  1075;  Interstate  Com- 
merce Commission  v.  Delaware,  L.  &  W.  R. 
Co.  216  U.  8.  631,  54  L.  ed.  605,  30  Sup.  Ct 
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Rep.  415;  Baltimore  &  0.  R.  Co,  v.  United 
StaUs,  215  U.  S.  481,  54  L.  ed.  292,  SO  Sap. 
Ct.  Rep.  164. 

Mr.  Charles  O.  Reld  argued  the  cause, 
and,  with  Mr.  T.  M.  Mehaffy,  filed  a  brief 
for  defendant  in  error. 

Mr.  Justice  Lamar  delivered  the  opiiifoii 
of  the  court: 

The  Bryant  Lumber  Company  had  lie 
mill  and  sawmill  plant  at  or  near  Bigelow, 
Arkansas,  on  the  Rock  Island  Railroad. 
The  Fourche  Lumber  Company's  plant  was 
located  near  by  on  a  spur  track  laid  abvut  a 
mile  from  the  main  line  ef  the  Rock  Island 
R.  R.  Both  of  these  lumber  oompsnies 
owned  timber  in  a  rough,  hilly  country 
which  could  only  be  readied  by  a  railroad 
belonging  to  the  Bryant  Company.  Tka 
Fourche  Lumber  Oompany  had  already 
built  a  road  on  this  land,  claiming  that  it 
had  been  granted  a  rtglvt  of  way  by  the 
Bryant  Company,  and  had  applied  lor  a 
railroad  charter.  This  application  was  ve- 
sisted  by  the  Bryant  Oompany,  which  dented 
that  it  had  made  any  grant  of  a  rigki  of 
way.  Finally,  and  ia  order  to  avoid  threat- 
ened litigation,  the  parties,  in  August,  "hOOi, 
entered  into  an  s^eement  Id  which,  aaiong 
many  other  matters,  R  was  provided  tbat 
a  charter  should  be  panted  to  the  Vmmkn 
River  Valley  &  Indian  Territory  R.  R.,  to 
be  organized  by  the  Fourche  Company;  that 
the  Bryant  Ooimpany  would  gnat  tUs 
Fourche  Railroad  a  r^ght  of  way,  aad  thai 
the  Fourche  Compaay  was  to  *arrange[Slt 
for  the  building  ef  switches  to  enable  tho 
Bryant  Company  to  reaoh  its  timber,  which 
was  to  be  transported  at  37i  cents  per  1,000, 
and  that  "the  price  for  hauling  fntore- 
acquired  lumber  of  the  Bryant  Company 
over  the  Fourche  R.  V.  &  I.  T.  R.  R.  should 
be  fixed  by  a  board  of  arbitrators,  who 
should  have  authority  to  settle  any  differ- 
ences that  might  arise  between  the  parties 
as  to  the  details  of  carrying  out  the  con- 
tract, and  "so  that  the  Bryant  Company 
might  be  secured  against  any  discrimina- 
tion in  favor  of  the  Fourche  Company  in 
the  transaction  of  its  business.  Bad  the 
Fourche  Company  shall  be  required  to 
carry  timber  and  otiier  freight  equally  with- 
out discrimination  for  or  against  the 
Bryant  Company." 

The  Fourche  Cempaay  agreed  that  it 
would  cause  the  contract  to  be  ratified  by 
the  Fourche  River  R7.  &  Indian  Territory 
R.  R.  Company.  Thereafter  the  eoatract 
was  carried  out;  the  Fourche  R.  R.  was  in- 
corporated; the  Bryant  Company  made  to 
it  a  conveyance  of  the  right  of  way,  as 
stipulated;    the   railrsad   was   oonstrMted 
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and  hauled  freight  in  intrastate  and  inter- 
state commerce. 

There  was  evidence  that  all  of  the  stock 
of  the  railroad,  except  one  or  two  qualify- 
ing si) ares,  were  held  by  the  persons  who 
owned  the  Fourche  Lumber  Company,  but 
tlie  two  corporations  kept  separate  books, 
and  when  the  railroad  made  dividends,  they 
were  paid  to  its  stockholders  of  record. 

In  August,  1907,  differences  arose  be- 
tween the  parties,  and  under  the  provisions 
of  the  contract  the  Bryant  Company  de- 
manded an  arbitration  of  several  matters 
in  issue, — among  others  submitting  to  the 
board  the  following  proposition: 

"Fourth.  That  the  Fourche  River  Lum- 
ber Company,  through  the  Fourche  River 
Valley  &  Indian  Territory  Railroad  Com- 
pany, shall  secure  to  the  Bryant  Lumber 
Company  from  the  Fourche  River  Valley 
&  Indian  Territory  Railroad  Company,  the 
S20]Bame  freight  concessions  as  *are  now 
enjoyed  by  the  Fourche  River  Lumber  Com- 
jiany  tliroiigli  its  interest  and  the  interest 
of  its  owners  in  the  Fourche  River  Valley 
Sl  Indian  Territory  Railroad  Company." 

The  arbitrators  found  in  favor  of  the 
Bryant  Company,  and  the  terms  of  the 
award  not  having  been  complied  with,  the 
Bryant  Company  brought  suit  against  the 
Fourche  Lumber  Company. 

It  appears  that  under  the  blanket  rate, 
then  of  force,  the  same  rate  of  freight  was 
chargtHl  from  any  point  in  Arkansas  to  St. 
Louis,  to  Memphis,  or  to  Oklahoma  points. 
Out  of  this  through  rate  the  Rock  Island 
allowed  2,  3,  and  3}  cents  to  the  Fourche 
R.  R.  on  all  lumber  originating  on  such 
road  and  shipped  over  the  Rock  Island  to 
St.  Louis,  ^Icmphis,  or  Oklahoma.  This 
division  of  through  rate  between  the  two 
roads  on  interstate  shipments  was  noted 
on  the  tariffs  filed  with  the  Interstate  Com- 
merce Commission. 

On  the  trial,  the  president  of  the  Bryant 
Company  testified  that  it  had  shipped 
13,251,759  pounds  of  lumber  in  interstate 
shipments,  and  on  it  the  Bryant  Company 
claimed  2  cents  per  100. 

Being  asked  what  was  the  baaia  of  the 
claim  he  said: 

They  are  getting  it. 

(^  Who  is  getting  it? 

A.  The  Fourche  River  Vy.  ft  Indian 
River  R.  R.,  which  are  the  same  people  as 
the  Fourche  River  Lumber  Co. 

Q.  They  are  two  separate  and  distinct 
corporations? 

A.  Tea. 

In  raferenee  to  the  olaim  for  failing  to 


lay  the  tracks  and  awitchet  «•  agreed,  he 
was  asked: 

Did  the  Fourehe  R.  R.  fumiih  yon  witk 
a  profile? 

A.  I  don't  know  that  it  was  the  rail- 
road company,  it  was  the  lumber  company, 
I  think. 

Q.  Who  did  you  get  the  profile  fromt 
The  lumber  company  or  the  railroad  com- 
pany? 

A,  I  don't  know.  To  me  thej  are  all 
the  same. 

Q.  I  understand  that;  it  la  to  your 
advantage  to  have  them  all  the  same;  but 
as  a  matter  of  fact,  from  which  institution 
did  you  get  the  profile? 

A.  I  could  look  *at  the  papers  and  [S  21 
see  which  one  wrote  the  letter,  but  it  it  the 
same  people  all  the  time. 

The  defendant  excepted  to  the  refoaal  of 
the  court  to  instruct  the  jury  that  "a  pay- 
ment to  the  plaintiff  of  the  differentiala 
provided  in  the  award  of  the  arbitrators 
would  be  granting  to  the  Bryant  Company 
of  a  rebate  forbidden  by  law,  enabling  the 
Bryant  Company  to  transport  its  goods  at 
less  than  the  tariff  rate,  and  you  will  find 
for  the  defendant  on  that  issue."  Instead 
of  giving  the  charge  requested,  the  court  in- 
structed the  jury  that  ''under  the  contract, 
and  findings  of  the  arbitrators^  the  Fourche 
Lumber  Company  was  required  to  pay  the 
Bryant  Company  the  same  differentials  that 
the  Fourche  R.  R.  received  on  interstate 
shipments  of  the  Fourche  Lumber  Company. 
If  you  find  from  the  testimony  that  the 
Fourche  R.  R.  has  received  certain  differ- 
entials from  the  Rock  Island  on  interstate 
shipments,  and  that  the  Fourche  Lumber 
Company  has  not  paid  to  the  Bryant  Lum- 
ber Company  the  same  differentials  on  lum- 
ber that  the  Bryant  Company  has  ahipped 
to  the  same  territory,  then  you  are  in* 
structed  that  the  defendant  (Fourche  Com* 
pany)  is  indebted  to  the  Bryant  Company 
the  amount  of  any  such  differentials  whidi 
it  has  not  paid." 

A  judgment  on  the  verdict  rendered  in 
accordance  with  this  charge  having  becft 
affirmed,  the  Fourche  Lumber  Company 
brought  the  case  here,  insisting  that  the 
charge  and  verdict  were  in  violation  of  the 
interstate  commerce  act,  and,  in  effeel^ 
amounted  to  the  giving  of  a  rebate  to  the 
Bryant  Lumber  Company.  The  latter  re- 
plies that  the  suit  is  against  the  Fonrdbe 
Lumber  Company,  and  that  there  is  bo  Imt 
preventing  one  company  from  paying  the 
whole  or  any  part  of  the  freight  doe  1^ 
another.  That  may  be  true,  but  not  nlHre 
that  other  parij  is  sued  as  being  in  eflml 
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a  tomiiion  carrier,  engaged  in  interstate! 
tommerce.  The  arbitration  was  demanded  | 
and  the  award  made  on  the  theory  that,  in- 
aimiieh  as  the  contract  provided  that  there 
•hoald  be  no  discrimination,  the  Bryant 
SlS]Gompany  *was  entitled  to  receive  from 
the  Fourche  Lumber  Company  "the  same 
frd^t  concessions  as  are  now  enjoyed  by 
the  Fourche  Lumber  Company  through  its 
interest  and  the  interest  of  its  owners  in 
the  Fourche  Railroad."  This  suit  is  based 
upon  the  assumption  that  the  two  com- 
panies are  identical  in  fact,  though  different 
in  name. 

Thus  treating  it,  the  case  is  as  though 
the  Bryant  Lumber  Company  had  sued  the 
Fourche  Lumber  Company,  doing  business 
as  an  interstate  carrier,  for  so  much  of  the 
through  rate  as  had  been  paid  to  it  on  the 
division  by  the  Rock  Island  for  hauling  the 
Bryant  Company's  shipments  of  lumber.  To 
iti^  the  proposition  is  to  manifest  its  ille- 
gality, and  to  show  that  thereby  the  Bryant 
Company  would  get  a  reduction  on  the 
through  rate  on  all  of  its  lumber  origin- 
ating on  the  Fourche  line. 

The  Fourche  Railroad  was  not  only  in- 
eorporated  as  a  common  carrier,  but  is 
treated  as  such  by  the  Interstate  Commerce 
Commission;  and,  under  the  filed  tariffs  of 
the  Rock  Island  road,  receives  a  part  of  the 
through  rate  on  all  lumber  originating  upon 
the  line  and  shipped  in  interstate  com- 
meree.  The  status  of  this  road  is  discussed 
in  Tap  Line  Case,  23  Inters.  Coul  Rep.  549, 
and  its  right  to  a  division  of  the  freight 
reeognized  notwithstanding  the  fact  that 
the  stockholders  are  the  same  as  those  who 
own  the  shares  of  the  Fourche  Lumber 
Company.  But  it  receives  this  part  of  the 
through  rate,  not  as  a  concessicm,  but  for 
■ervices  actually  rendered  by  it  as  a  com- 
mon carrier  in  hauling  freight  for  part  of 
the  distance  between  the  point  of  origin 
and  the  point  of  destination.  In  any  other 
view  it  would  have  been  unlavrful  for  the 
Rock  Island  to  pay,  and,  if  so,  no  agree- 
ment to  divide  such  unlawful  receipts  would 
be  enforced  by  the  courts.  On  the  other 
hand,  if  the  Fourche  Railroad  was  lavrfully 
paid  for  services  in  hauling  the  lumber,  it 
would  be  illegal,  directly  or  through  a  sub- 
•idiary,  to  give  to  the  shipper  a  part  of 
raeh  Joint  rate  under  any  pretext  whatever. 
SlS]Carriers,  whether  sawmill  'companies 
or  railroads,  or  both  combined,  cannot  pur- 
ehaae  land  by  rebating  to  the  grantor  a  part 
of  the  freight  rate  on  interstate  shipments 
orer  the  road  built  on  the  right  of  way, 
even  though  the  amount  of  such  rebate  was 
■meh  less  than  the  value  of  the  land  thus 
aeqnired.  Cf.  Louisville  ft  N.  R.  Co.  v. 
Ifdttley,  219  U.  8.  407,  55  L.  ed.  297,  34 
ST  Ii.  00. 


L.R.A.(NJ5.)  671,  81  Sup.  Ct.  Rep.  265; 
United  States  v.  Lehigh  Valley  R.  Co.  220 
U.  S.  257,  55  L.  ed.  458,  31  Sup.  Ct.  Rep. 
387;  United  States  v.  Union  Stock  Yards  & 
T.  Co.  226  U.  S.  287,  308,  ante,  226,  234,  33 
Sup.  Ct.  Rep.  83. 

The  commerce  act  prohibits  the  payment 
of  rebates,  and  its  command  cannot  be 
evaded  by  calling  them  differentials  or  eon- 
cessions,  nor  by  taking  the  money  from  the 
railroad  itself  or  from  a  company  that  is 
proved  to  be  the  same  as  the  railroad. 
Otherwise  nothing  would  be  easier  than  for 
lumber  companies  to  charter  a  railroad, 
collect  freight  as  a  railroad,  but  pay  it  out 
as  a  lumber  company  to  shippers.     « 

The  suit  in  the  present  case  proceeds  on 
the  theory  that  the  Fourche  Lumber  Com- 
pany and  the  Fourche  Railroad  arel  the 
same,  and  that  therefore  the  division  of  the 
through  rate  allowed  to  the  railroad  was 
in  fact  received  and  enjoyed  by  the  lumber 
company.  And  yet,  notwitlistanding  that 
fact,  it  is  claimed  that  if  the  Fourche  Lum- 
ber Company  should,  under  the  contract, 
pay  a  part  of  that  freight  to  the  Bryant 
Company,  it  would  do  so  as  a  sawmill,  and 
not  as  a  carrier.  The  law  will  not  permit 
such  a  chameleon-like  change.  The  Fourche 
Lumber  Company  and  the  Fourche  Railroad 
are  either  the  same  or  different.  If  they 
are  the  same,  it  cannot  refund  a  part  of  the 
rate  to  the  Bryant  Company.  If  they  are 
different,  the  Fourche  Lumber  Company 
was  not  bound  by  the  terms  of  the  contract 
to  make  the  payment  now  demanded.  The 
court  below  found  that  they  were  the  same, 
and  not  different,  and  it  results  that  its 
judgment  must  be  reversed. 
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Omaha  &  Council  Bluffs  Railway  &  Bridge 
Company,  Appts., 

V. 

INTERSTATE  COMMERCE  COMMISSION 
and  United  States. 

(See  S.  C.  Reporter's  ed.  324-339.) 

Statutes  —  oonstrnctton  —  leglslatlTO 
debates. 

1.  The  meaning  of  the  interstate  com- 
merce act  of  February  4,  1887  (24  Stat,  at 
L.  379,  chap.  104,  U.  S.  Oomp.  Stat. 
Supp.  1911,  p.  1284),  cannot  be  determined 
from  statements  used  in  the  debates  in  Con- 


NoTE. — On  journals  of  legislature  as  aid 
to  construction  of  statute — see  note  to 
Blake  v.  National  City  Bank,  23  L.ed.  U.  8. 
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grew,  bnt  muat  be  iotcrpreted  b;  ita  own  SIT;  Dal7  r.  Milwaukee  Electric  R.  *  U^ 

temu.  Co.  119  Wis.  3S8,  IDO  Am.  St.  Rep.  B93,  M 

"bup"*?:?  IMSl""  S***"***  "■  ■■  ""  I««f*«  N.  W.  832,  Ifi  Am.  Neg.  Kep.  227;   Lixxdi 

curriers'  -~  Federal  regnUUon  —  street  Street  R.  Co.  t.  McClellui,  H  Neb.  OTS,  SB 

rallroada.  Am.  St.  Rep.  736,  74  N.  W.   1074;   OruUm 

2.  Street    rwlroads    carrying    puiengen  Street    R.    Co.    v.    Boesen,    74    Neb.   7M,  4 

acroi*  a  sUte  line  are  not  governed  bj  the  LJIA.(N.S.)    122,   106   N.   W.   303,    18   Am. 

proyiaion*  of  the   interstate   commerce   act  Ug__  r-,    355    Ransaa  City,  0.  B.  ft  Elec- 

of  February  4.  1887.  which  m  term,  appl.e,  ^^.^  ^  ^        ^^  ^^ 

to  camera   engajted   in    toe   transportation  „.  „       _„     -.   ,  -  .      _  ..        „ 

of  paaaengera  orT^perty  by  "railJ^d."  "  P«-  "6=  ^Ute  t.  Ca.n,  «S  Kan.  18fl,  7» 

(For  other  urfi,  see  Catrlera,  II.  b,  In  Dt|«at  ?«■    "3;    Manhattan    Trust    Co.    t.    Sioui 

Sup.  Ct  1B08.]  CSty   Cable    R.    Co.    «8    Fed.    82;    Uasaillon 

Interstate  Commerce  CommlSBlon  —  re-  Bridge  Co.  v.  Cambria  Iron  Co.  69  Ohio  St 

Ylew  of  order  -  effect  of  anbsoqaent  179    gj  pr   g    i^.  pro„t  Street  Cable  R.  Ca 

^An  o'd";  of  the  Inter.tate  Commerce  I"  '''^^^\''  ^"f,'!'  "^^l.^^*"  "=*■  ?= 
-  .  i-  ^  i  *  -.  P«-  1084;  Louisville  &  P.  R.  Co.  r.  Louis- 
Commission  relating  to  street  railways,  ^n.  ™t=  w  r<„  on.,,,  i»k  o- xr.-  v,,,i. 
mad.  prior  to  the  Kt  of  June  18.  IfllO  (38  ""f  ^^'J*-  9^;^  °"^-  7„^'  ^^J'*'  \V^ 
Stat  at  L.  66Z,  chap.  309).  amendatory  of  ^>^-  «■  ^o-  >"  N.  Y.  42,  14  N.  E.  187; 
the  act  of  February  4,  1887,  and  therefore  R»il'oad  Comrs.  v.  Market  Street  R.  Co. 
without  lawful  auibority.  cannot  be  made  192  Cal.  077,  04  Pac.  1069;  Thompson- 
effective  by  the  courts  as  of  the  date  of  the  Honston  Electric  Co.  v.  Simon,  20  Or.  00,  10 
amendatory  act,  where  there  is  nothing  to  L.R.A.  251.  23  Am.  St.  Rep.  86,  25  Pac.  147; 
show  that  Congress  thereby  attempted  an  Sams  v.  St.  Louis  ft  M.  River  R.  Co.  174 
«pr«.  ratification  of  the  Commission'.  «c-  ^o.  68.  81  L.R.A.  476,  73  8.  W.  68S;  State 

\i°l  TIhT'^^  f^  'Jr"*  "^''"'y'l  "'^  ».  Duluth  Gas  4  Water  Co.  70  Minn.  M,  67 

it  is  doubtful  whether  the  amendment  was  t  ti  .     .n    ■..,  i.t    ht    man     A  niln 

inUnded  to  confer  a  jurisdiction  not  previ-  ^■^■*-  "■  "  N.  W.  1032;   Gyger  v.  PhlU- 

oualy  given.  delpbia  City  Pass.  R.  Co.    (Montgomery   v. 

[For  other  cases,  see  iDtentate  Conimerea  Com-  Philadelphia  City  Pass.  R.  Co.)  138  Pa.  90.9 

mtaloa.  B-14.  In  Digest  8up.  Ct  1B08.]  l.r^,  ggg^  20  Atl.  399;   Biley  V.  Galveston 

™     4ja  1  City  R.  Co.  13  Tex.  Ov.  App.  247,  3fi  S.  W. 

ino.  »oB.j  ggg.  g^^j^  ^^  ^^j  Ty^gii  ^  Lincoln  Trac- 
tion Co.  90  Neb.  636,  134  N.  W.  278;  Scua 
T.  Marshalltown  Street  R.  Co.  06  lom.  742, 
23  N.  W.  150;  Freiday  v.  Sioux  <3ty  Rapid 

APPTTAT    *™m    ♦!,.   fi-i*^    w.t-    n-™  Transit  Co.  92  Iowa,  191,  20  L.R.A.  240,  BO 

PPEAL  from  the  United   State.   Com-  j^   ^  ^   Milwaukee  Electric  B. 

iMrce  Court  toreview  a  decree  which,  '       /  g     j^ 

reveralDg  a  decree  of  the  Circuit  Court  for  -01   00  w   to   oio    n   *1    m_   n«-   uvf. 

the  District  of  Nebraaka,  di.mi«ied  the  bill  !f  ■  \^-  ^-  f^^'  "  *"'J^'*-  S^-,,f ' 

-_  _  -.-t  *        1  ■     ti.    ™»       _    1     *  Massacbusetts  Loan  ft  T.  Co.  v.  Hamlltoiv 
/      *  *i,    T  i     » tbe  enforcement  of  an         ^  „  m3,  88  fS 

order  of  the  Interstate  Commerce  Commis-  ^00  ■         *■  rr  ■ 

tl^'lnf  L!!ir^f  r"!™*!?  r^'^rt  n,^/"       "ndcr  the  Constitution  and  law.  «t  S- 

v««^  and  decree  of  Circuit  Court  made  b„,k^,  Omaha  ft  Council  Bluff.  Str«t  RaO- 

•^See  sax.;  ease  below.  191  Fed.  40.  "f  "/  "*™*  '^'"'y-  ""*  "  ""*  *  •*~* 

The  farts  are  stated  in  the  opinion.  rwiroao. 

■^  Lincoln    Street    R.    Co.    v.    MoCaellan,   S4 

Ut.  John  Ijee  Webster  argued  the  cause,  Neb.  072,  69  Am.  St.  Rep.  736,  74  N.  W. 

and,  with  Mr.  Frederic  D.  McKraney,  filed  1074;    Omaha   Street  R.   Co.   t.   BoeMn,  T4 

a  brltd  for  appellanta;  Neb.  704,  4  L.R.A.(N.8.)  122.  lOS  N.  W,  Wt, 

Tha  word  "railroad,"  a*  used  in  tha  Con-  19  Am.  Neg.  Rep.  368;  Lincoln  Traction  Oo. 

■titntiai)  and  statute,  of  the  various  states,  v.  Webb,  73  Neb.  130.  119  Am.  St.  Rep.  S7». 

does  not  include  street  railway  companies,  102  N.  W.  268,  17  Am.  Neg.  Rep.  617;  StoU 

and    street    railway    corporations    ar.    net  ex  rsL  Tyrrell   v.  Lincoln  Traction   Oa.  fO 

gffvemed    by    lawa    relating    to    raUroads.  Neb.  BBS,  134  N.  W.  278. 
This  distinction  between  the  two  kinds  of       Omaha  ft  Council  Bluffs  Railway  *  Bridga 

railroads  was  well  known  at  the  Utne  of  Company  is  incorporated  a.  a  street  nB- 

the  pasuge  of  the  art  to  regulate  commerce,  way  company  under  the  laws  of  the  stats 

Cedar  Rapids  ft   M.  G.  R.  Co.  v.  Cedar  of  Iowa,  which  also  recogniie  the  well-ds- 

Rapids.  100  Iowa,  470,  Tfl  N.  W.  728;  Funk  fined   distinction   between   street    nilwaya 

V.  St.  Paul  aty  R.  Oo.  61   Minn.  436,  29  and  railroads. 

L.RA.  208,  62  Am.  St.  Rep.  606,  63  N.  W.        Sears  v.  Marshalltown   Street   R.  Co.  68 

1099,  10  Am.  Neg.  Cas.  326;  Lincoln  Trac-  Iowa,  742,  23  N.  W.  160;  Freiday  t.  Sitnot 

tlon  Go.  V.  Webb,  79  Neb.  136,  119  Am.  St  City    Rapid    Transit  Co.    IS   Iowa.    191,  SB 

Rep.  S7I,  lOe  N.  W.  26S.  17  Am.  Neg.  Rep.  L.RA.  246,  00  N.  W.  «60;  Cedar  Rapid*  * 

ises  IS*  V.  B. 
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IL  a   R.  Co.   T.   Cedkr   Rftpida,   106   Iowa  61  N.  E.  ISl,  13  Am.  Neg.  Rep.  6S3;  Malott 

4T6,  76  N.  W.  728;  Manhattftn  Trust  Co.  t  v.  ColliDBville,  C.  tc  E.  St.  L.  Electric  R.  On. 

Sioux  City  Cable  R.  Co.  OB  Fed.  B2.  47  C  C.  A.  34fi,  108  Fed.  313;  RiggB  ▼.  St. 

Tks  du«l  fuDctionH  of  &  commercial  rail-  PrBncoia  County  B.  Co.  120  Mo.  App.  33S, 

nmd  Mid  ft  street  rsilwfty  caDDot  be  com  Q6  S.  W.  707;  Montgomery  Street  R.  Co.  t, 

bined  in  the  same  corporation.  Lewis,   148   Ala.   134,   41    So.   730;    Katsen- 

Gillett«  V.  Aurora  R.  Co.  228  HI.  261,  81  berger  t.  Lawo,  90  Tenn.  238,  13  L.RA.  1S6, 

N.  E.   lOOE;   Chicago  &  S.  Traction   Co.   t  25  Am.  St.  Rep.  681,  16  S.  W.  611;  Heaton- 

Flaherty,  222   Dl.   07,   78  N.   E.   29;    David  ville,  M.  ft  F.  Pass.  R.  Co.  y.  PhiladelpUa, 

Bradley  Mfg.  Co.  ▼.  Chicago  Jb  S.  Tractioi  SB  Pa.  £10;  Re  Washington  Street  Asylum 

Co.  220  Bl.  170,  S2  N.  E.  210.  R.  Co.  115  N.  Y.  442,  22  N.  E.  366;  Central 

la  deciding  whether  the  act   to  regulati  Kat.   Bank    v.   WorceBter   Horse   R.   Co.   IS 

commerce  applies  to  street  railnayi.  It  ii  Allen,  lOG;  Egan  t.  Cheshire  Street  R.  Co. 

proper  to  consider   the  inconveniences  that  78  Conn.  2S1,  61  Atl.  950;   Savannah,  T.  t 

woold  result  to  the  public  by  compelling  in  I.  of  H.  R.  Co.  t.  Williams,  117  Ga.  414,  SI 

terchange  of  freight  and  cars  and  passenger)  L.R.A.  24B,  43  S.  E.  751 ;  Rafferty  v.  Central 

between    eommerciftl    railroads    and    street  Traction  Co.  147  Pa.  STS,  30  Am.  St.  Rep. 

railway  companies,  as  well  as  the  fact  thai  763,  23  Atl.  884;   Bloxham  v.  Consumers' 

there  exists  no  necessity  or  public  demand  Electric  Light  t  Street  R.  Co.  3S  Fla.  GIB, 

(or   the   regulation  of  street  railway  com  20  L.R.A.  60T,  61  Am.  St.  Rep.  44,   18  So. 

panles   by   the   luteiatate   Commerce   Com-  444;   Chicago  v.  Evans,  24  DL  6S;  Qtiiena' 

mission.  Pass.  R.  Co.  v.  Pittsburg,  104  Pa.  522;  CUn- 

Michigan  C.  R.  Co.  v.  Hammond,  W.  A  E.  ton  v.  Ointon  &  L.  Horse  R.  Co.  37  Iowa, 

Electric  R.  Co.  42  Tnd.  App.  06,  83  N.   B.  61;    Lieberman   v.   Chicago   ft   S.   S.   Rapid 

860;   Mftssillon  Bridge  Co.  v.  Oimbria  Iroo  Transit  R.  Co.   141   HI.  110,  30  N.  B.  E4«t 

Co.  6B  Ohio  St.  17B,  52  N.  E.  1S2.  Baldwin,  Am.  R.  Law,  9;  Birmingham  Ifin* 
eral  R.  Co.  v.  Jacobs.  92  Ala.  187,  12  L.RJL 
830,  B  So.  320;   Diebold  v.  Kentucky  Tru- 

fi^/,rH™u'i  T.*!';.!.'!*  ♦l"*C."*t*r,™  t'on  Co.  117  Ky.  148,  83  L.RA..  637,  111  Am. 

sss  S'.-.^.'ripX:    '  \f'-'=°/'  =•  ^'--I'i  r-  '=',•,■  r- 

Th.   beuing  ol   th.  r«d   in  q^tlon  o.  .   ^'^    •'!!»■«««•    atl.th.d    to    putWu 

talm.l.t.  aim„„  I,  .utaUntlkl  .„d  d,B.  '""'  '^   >P«™no»l  """t"  "ij  1"»I 

»l.,  .nd  U  II  U  not  uodo  rijol.tlon  b;  th.  "'•«';  "°"°'  =ool;ol  'be  =o"t™ofoi.  ol  a 

«t  ot  Cong,™  It  I.  „»d.r  Z  ™lid  Miitrol,  "'  ?!  O-'P'"-    «  "  M.  •^•'■"l  ■'•'»"• 

bl  »  f.r  X.  toioorn  iU  foncOon  u  IM.-  ••"M  ""-.oo'  ''"S  "  on.  .Ut.  .nd  u,- 

stkt*  carrier  other  thing  in  another. 

Wabash,  St.  L.  &  P.  R.  Co.  y.  niinois,  118  ^'"'T^It*;  ^  ^''," a*//"/- f^n^  't  "■?'" 
V.  8.  667,  30  L  ed.  E44,  1  Inters.  Com.  Rep.  "'^''^^tU  (Uv^pool  *  L-  L>fe  *  J.  Ins.  Co. 
81,  7  Sup!  Ct.  Rep.  4;  civington  t  0.  Brid^  '■  JJl'Ver)  10  Wall  666,  IB  L.  ed  102B. 
Co.  T.  Kentucky,  164  U.  S.  204,  38  L.  «1.  PJ  ■='";"'  '^"  °"'"  """  of  electnc  power, 
BOB.  4  Inters.  Com.  Rep.  64B,  14  Sup.  Ot.  '^^^^7  ^^"  "'*».■?•  *«'"''*  ^^  itself  de- 
Re^.  1087;  Hall  ».  De  cSir,  B6  U.  S.  480.  24  .""'"^  *^  I"*'*"'"  ""^""^  "  «''"*'  ^  * 
L.  Ml   fi47  "railroad." 

T^Ii.V;™  i.  -„t  „-.(«.-j  .     K.         ■   M  Ma'o"  T.  CoUinsville,  a  4  E.  St.  L.  Elee- 

LiesisiattoD  IS  not  construed  to  be  so  ritnd  .  .    —  „     ._  .^  „   .    »..  ...  ..  >  ...    «• 

,fc"V*j, J  K- 1J.J  *-  -k :         r  '"=  K.  Co.  47  C,  C.  A.  S46,  108  Fed.  313;  IM»- 

tnat  It  caimot  be  applied  to  cnanKins  cod-  ,    ,,       ~     ,     ,      —      ..       n      ...  n-      ••• 

.;,-                               "                       °    "  bold  V.  Kentucky  Traction  Co.  117  Ky.  146, 

We«n.  r.  United  SUtes.  tl7  U.  8.  34B,  5?  ^-"^  f  ^'  "i"  ^^  ^i-.  R«P-  -^O.  "  S. 

873,  64  L.  ed.  7B3,  801,  30^p.  Ct.  Rep.  644  ^1  O^*'  *  *"?"  ?'-,tlf '/'^f  ^\^*-  ^■ 

19  Ann.  Gas.  706    De  Lim.  v.  Bidwell.  182  i^'*  ,^""*^.,f  ?"  'f  w^^^-  l"*'^?*  ^ 

U.  S.  1   m   46  I.  ed.  1041    1056,  21  Sup.  O.  ^J^T'^TrS.  itl  N.  K.  I  f^Ri! 

i?o^  S:     ii      I  r  ^     ho   ,o  r"";  S  T-  'SB,    6*    N.    B.    611;    McDonald    t.    Union 

i\   ™*',?^;*  ^,?"„"  •  ^^  ^  ''■  ^"^  Freight  R.  Co.  100  Msss.  123,  78  N.  E.  865. 

H.  S.  382,  16  Mor.  Min.  Rep.  220.  ^he   administrative   const^ct[on   by   the 

These  iaUrurbaa  railroads  have  been  a  Commission  has  been  long  acquiesced  In  and 

great  many  times  classified  within  statutes  inally  ratified  by  Congress, 

dealing  with  "railroads,"  as  distinguished  Willson  v.  Rook  Creek  R.  Cb.  I  Inters, 

from  "street  railways."  I^m.  Rep.  83;  Chicago  &  M.  Electric  R.  Co. 

Cedar  Rapids  ft  M.  C.  R.  Co.  v.  Cummins,  ,.  Illinois  C.  R.  Co.  13  Inters.  Com.  Rep.  SO; 

125  Iowa,  430,  101  N.  W.  176;  Elliott,  Rail-  Seall  v,  Washington,  A.  ft  Mt.  V.  R  Co.  20 

roads,  2d  ed,  chap.  44;  Philadelphia  v.  Phil-  inters.  Com.  Rep.  406;  Qncinnatl  ft  C.  Trae- 

adelphia  Traction  Co.  206  Pa.  36,  56  Atl.  ion  Co.  v.  Baltimore  ft  0.  S.  W.  R.  Co.  £D 

782;  Cincinnati,  L.  ft  A.  Electric  Street  R.  inters.  Com.  Rep.  486. 

Co.  V.  Lohe,  <S  Ohi»  9t.  101,  87  LJLA..  es7,  Sven  if  Uw  Commission's  order  was  with- 

•T  Xi.  ed.  IBM 
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icope  of  the  act  is  such  at  to  show  thai 
both  classes  of  companies  were  within  the 
legislative  contemplation,  then  the  word 
"railroad"  will  include  street  railroad.  On 
the  other  hand,  if  the  act  was  aimed  at 
railroads  proper,  then  street  railroads  are 
excluded  from  the  provisions  of  the  statute. 
Applying  this  universally  accepted  rule  of 
construing  this  word,  it  is  to  be  noted  that 
SS6]ordinary  *railroads  are  constructed  on 
the  companies'  own  property.  The  tracks 
extend  from  town  to  town,  and  are  usually 
connected  with  other  railroads,  which  them- 
selves are  further  connected  with  others,  so 
that  freight  may  be  shipped,  without  break- 
ing bulk,  across  the  continent.  Such  rail- 
roads are  channels  of  interstate  commerce. 
Street  railroads,  on  the  other  hand,  are 
local,  are  laid  in  streets  as  aids  to  street 
traffic,  and  for  the  use  of  a  single  commu- 
nity, even  though  that  community  be  divided 
by  state  lines,  or  under  different  municipal 
control.  When  these  street  railroads  carry 
passengers  across  a  state  line  they  are,  of 
course,  engaged  in  interstate  commerce,  but 
not  the  commerce  which  Congress  had  in 
mind  when  legislating  in  1887.  Street  rail- 
roads transport  passengers  from  street  to 
street,  from  ward  to  ward,  from  city  to 
suburbs,  but  the  commerce  to  which  Con- 
gress referred  was  that  carried  on  by  rail- 
roads engaged  in  hauling  passengers  or 
freight  "between  states,"  "between  states 
and  territories,"  "between  the  United  States 
and  foreign  countries."  The  act  referred  to 
railroads  which  were  required  to  post  their 
schedules — not  at  street  corners  where  pas- 
sengers board  street  cars,  but  in  "every 
depot,  etation,  or  office  where  passengers  or 
freight  are  received  for  transportation." 
The  railroads  referred  to  in  the  act  were 
not  those  having  separate,  distinct,  and 
local  street  lines,  but  those  of  whom  it  was 
required  that  they  should  make  joint  rates 
and  reasonable  facilities  for  interchange  of 
traffic  with  connecting  lines,  so  that  freight 
might  be  easily  and  expeditiously  moved  in 
interstate  commerce. 

Every  provision  of  the  statute  is  ap- 
plicable to  railroads.  Only  a  few  of  its 
requirements  are  applicable  to  street  rail- 


roads, which  did  not  do  the  boaineM  Oon- 
gress  had  in  contemplation,  and  had  not 
engaged  in  the  pooling,  rebating,  and  dia* 
crimination  which  the  statute  was  intended 
to  prohibit.  This  was  recognized  in  WiUaon 
T.  Rock  *Creek  R.  Co.  7  Inters.  Com.[SS7 
Rep.  83,  where,  although  it  was  held  tbat 
the  statute  applied  to  a  street  railroad  be- 
tween Washington,  D.  C,  and  a  point  in 
Maryland,  the  Commission  nevertheless  said 
(7  Inters.  Com.  Rep.  83) :  "It  may  be  eon- 
ceded  that  this  class  of  railroads  was  not 
specifically  within  the  contemplation  of  tho 
framers  of  that  law,  for  the  eyils  which  it 
was  intended  to  remedy  would,  in  the  na- 
ture of  the  case,  but  rarely  arise  in  the 
management  of  such  roads  and  their  deal- 
ings with  the  public." 

Street  railroads  not  being  guilty  of  the 
mischief  sought  to  be  corrected,  the  reme- 
dial provisions  of  the  statute  not  being  ap- 
plicable to  them,  commands  upon  every  rail- 
road "subject  to  the  act"  being  such  that 
they  could  not  be  obeyed  by  street  rail- 
roads because  of  the  nature  of  their  busi- 
ness and  character  and  location  of  their 
tracks,  it  is  evident  that  the  case  is  within 
that  large  line  of  authorities  which  hold 
that  under  such  a  statute  the  word  "rail- 
road" cannot  be  construed  to  include  street 
railroad. 

But  it  is  said  that  since  1887,  when  the 
act  was  passed,  a  new  type  of  interurban 
railroad  has  been  developed  which,  with 
electricity  as  a  motive  power,  uses  larger 
cars,  and  runs  through  the  country  from 
town  to  town,  enabling  the  carrier  to  haul 
passengers,  freight,  express,  and  the  mail 
for  long  distances  at  high  speed.  We  are 
not  dealing  with  such  a  case,  but  with  n 
company  chartered  as  a  street  railroad* 
doing  a  street  railroad  business  and  hanl- 
ing  no  freight.  The  case  was  heard  on  de- 
murrer, with  the  opinion  of  the  Commis- 
sion treated  as  a  part  of  the  record.  It  in- 
dicates that  at  some  points  the  line  is  osi 
private  property,  but  where  this  ia  and  to 
how  great  an  extent  does  not  appear.  In- 
deed, the  record  does  not  show  that  deo- 
tricity  was  used  as  a  motive  pawer,  thongh. 
in  the  light  of  modem  methods,  that  may 


the  provisions  of  this  act  shall  not  apply  to 
the  transportation  of  passengers  or  prop- 
er^, or  to  the  receiving,  delivering,  storage, 
or  handling  of  the  property  wholly  within 
one  state,  and  not  shipped  to  or  from  a 
foreign  country  from  or  to  any  state  or  ter- 
ritory as  aforesaid. 

The  term  "common  carrier,"  as  used  in 
this  act,  shall  include  express  companies 
and  sleeping  car  companies.  The  term  "rail- 
road," as  xmed  in  this  act,  shall  include  all 
bridges  and  ferries  used  or  operated  in  con- 

nectioB  with  any  railroad,  and  also  all  the 

150$ 


road  in  use  by  any  corporation  (^>eratins  a 
railroad,  whether  own^  or  operated  imoar 
a  contract,  agreement,  or  lease,  and  ihall 
also  include  ail  switches,  spurs,  trado,  and 
terminal  facilities  of  every  kind  nasi  or 
necessary  in  the  transportation  of  tbo  par- 
sons or  property  designated  herein,  and  alio 
all  freignt  depots,  yards,  and  grounda  nnd 
or  necessary  in  the  transportation  or  doUr- 
ery  of  any  of  said  property.  24  Stat,  at  I* 
379,  chap.  104,  [as  amended,  84  Stat,  at  L. 
584,  chap.  3591],  U.  &  Comn.  Stat  Bavp. 
1911,  p.  1284. 
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poMibt;  be  uaiimed.  But  it  kfflrraatiTcly  20fl  U.  B.  VX,  BI  L.  ed.  1026,  27  Sup.  Ct. 
^p«an  tbkt  the  company  vaa  chartered  ai  Rep.  822;  Baltimore  &  0.  S.  Co.  t.  luter- 
*  itreet  railroad,  and  banU  no  freight,  and  state  Commerce  CommiBsion,  221  U.  S.  012, 
ia  doing  only  a  busineaa  appropriate  to  a  55  L.  ed.  S79,  31  Sup.  Ct.  Rep.  821,  are 
SS8]atreet  railroad.  *So  that  whatever  the  cited  to  show  that  Congreaa  might  ratify 
motive  power,  or  the  site  or  ipeed  of  the  what  had  not  heen  origiDslly  commanded, 
can,  is  immaterial.  In  any  event,  there  The  first  two  deciaioni  relate  to  tranaaa- 
wera  "street  ears"  referred  to  in  the  act  of  tlons  of  a  nature  entirely  different  from 
Oongreas  authorizing  the  eonatruction  of  the  that  here  involved;  and,  in  the  Baltimore 
bridge  from  Council  Bluffs  to  Omaha  Case,  which  was  more  like  this  on  its  facts, 
(24  8Ut.  at  L.  601,  chap.  3E6) .  The  com-  the  parties,  pending  the  suit,  stipulated  that 
pany  naed  such  ears  and  did  a  street  pas-  the  order  should  apply  only  to  the  future; 
senger  busineaa  only.  It  laid  its  tracks  in  and  it  was  aaid  that  the  "question  of  the 
crowded  thoronghfare*  of  thoae  cities  and  authority  of  the  Commission  at  the  time 
their  snburbs,  and  it  is  manifeat  that  Con-  the  order  was  made  has  became  a  moot 
greaa  did  not  Intend  that  these  tracks  one"  (021).  There  was  no  such  stipulaion 
should  be  connected  with  railroads  for  haul-  here,  and  there  being  nothing  to  abow  that 
ing  freight  cars  and  long  tralna  through  Congress  attempted  an  express  ratiScation, 
and  along  the  streeta  of  Omah*  and  Goun-  and  it  being  open  whether  the  amendment 
oil  Bluffs.  waa  intended  to  confer  a  jurisdiction  not 
It  is  contended,  however,  that  tbe  amend-  previously  given,  the  motion  of  the  govern- 
ment of  June  18,  1910  (3fl  BtaL  at  L.  6S2,  ment  to  make  the  order  of  November  27, 
oliap.  300),  shows  that  CongrcM  considered  1009,  effective  from  June  IS,  1910,  cannot 
that  street  railroads  were  under  the  juris-  prevail. 

diction  of  the  Commission,  Inaamueb  as  it  The  decree  of  the  Commerce  Court  ia  re- 
then  provided  that  "the  Commission  shall  versed,  and  that  of  the  three  Circuit  Judges 
not,  however,  eetablish  any  through  route,  made  permanent, 
elaasiflcation,   or   rata  between   street  eiee-  Reversed, 
trie    passenger    railways    not    engaged    in 

.    .    .    transporting  freight    ,     .    .    and  Mr.  Justice  FItney  did  not  hear  the  argu- 

rallroada  of  a  different  eharkcter."     It  is  ment  and  took  no  part  in  the  decision  of 

contended,  on  the  other  hand,  that  In  that  this  case, 
statute  Congress  distinctly  rec<^nized  that 

a  street  electric  road  was  "»  different  char-  

aeter  of  railroad,"  and  apprehending  that 

the   broad   language  of  the   amendment  of  ' 

1910  might  be  construed  to  take  in  street 

railroads,  this  provision  was  inserted  out  of  '■ 

abundant  caution  to  prevent  that  result,  as  J.  W.  TUCKER. 

in  the  ease  of  establishing  routea  wholly  by 

waUr,  which  certainly  were  not  within  the  (See  S.  C.  ReporUr's  ed.  340-351.) 

terms  of  the  original  act.  „                ...             .                         . . 

m.-         .1—    »  .1.      ^  w  miA  i.—^..  Conatltntlonal  law  —  dne  proceaa  ot  Uw 

This  section  of  the  act  of  1910,  however,  _  ,,^„lve  penalties- 

having  been   paased   after  the  order  wa*  The  imposition  by  Kan.  Lawa  190S,  chap, 

made   by   the    Commission,   Novamber   ST,  363,  of  a  liability  of  $600  as  liquidated 

1908,  is  not  before  us  for  eonstraetion,  and,  damages,  together  with  a  reasonable  attor- 

manifesUy,  cannot  be  given  a  retrospective  "e?"?  '«.  '<»■  '^=7  ^?^"ef  by  a  eommon 

.,    ". ,       ..."     _           i   ,    ■  .  carrier  in  excess  of  the  rates  therein  fixed 

operation,    though    the   government    insists  ,^^  ^^^  shipments  of  oil  between  points  in 

that  it  should  be  given  a  prospective  opera-  tjjg  ,tate,  takes  property  without  due  proe- 

tioD,  and  in  its  brief  contends  that  "even  If  ess   of   law,   contrary   to   the   14th   Amend- 

the  Commission's  order  was  without  lawful  ment  to  the  Federal  Constitution, 

authority  at  the  time  it  was  msde  Novem-  '^bO^'^V^DI^^' Bol.  cl^'m"!?"'  ""■  "' 
her  27,  1909) ,  the  amendment  of  1910  either 

ratified  it  altogether,  or,  at  least,  validated  [}fo.  S2.] 

SS>1  "it  for  the  future,"  and,  therefore,  it   

was  Bontended  "that  the  judgment  should  be  Note. — On    constitutionality    of    legislv 

affirmed  1    or,   if   not   affirmed   as   rendered,  tion    affectine   the   amount  of   liabili^   or 

should  be  modified   to   set  aside  the  order  penalty  for  delay  in  delivery  or  deatoucUni 

only    in    it.    operation    prior    to   June    18.  °l'"t^"'^°LRA%'^\U 

1«0/'  on  which  day  the  amendment  «  to  ^^^ J'^Ttl.fion^aii^^of'^ftiltJu  impoalng 

alMirle  street  pauenger  cars  became  effect-  parity  for  failure  of  carrier  to  pay  cWm- 

IW._  MattSngJy  ».  District  of  Columbia,  97  gee  noU  to  Mobile  ft  a  R.  Ca  t.  Braadoo, 

1S«T 
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IN  ERHOR  to  the  Supreme  Court  of  thi 
State  of  Kansas  to  review  a  judgmenl 
which  affirmed  a  judgment  ol  the  DistricI 
Court  of  Oiborae  Counfy,  la  that  atate 
enforcing  »  penalty  for  an  overcharge  by  i 
eatrier  upon  ahipments  of  oil.  KeverBec 
uid  rem&nded  tor  further  proceedtDgs. 

See  lame  cue  below,  82  Kan.  £22,  lOE 
Pac.  SB. 

The  facta  are  stated  in  the  opinion. 

Hr.  Balle  P.  Waggener  submitted  thi 
eanae  for  plaintiff  in  error: 

The  eonstnictLoQ  placed  upon  the  act  in 
question  by  the  supreme  court  of  Kanaai 
in  effect  elosei  all  approach  to  the  court« 
hj  the  railroad  company  for  relief  from  un- 
Teasonable  and  conllscatary  legislative 
rate*. 

Chicago,  M.  ft  St.  P.  S.  Co.  v.  Minnesota, 
184  U.  S.  418-458,  460,  33  L.  ed.  970-082,  3 
Inters.  Com.  Rep.  209,  10  Sup.  a.  Rep.  402, 
T02;  Ez  parte  Young,  209  U.  S.  146,  147.  S2 
L.  ed.  723.  724,  13  L.RJl.{N.S.l  S32,  28  Sup, 
Ct.  Rep.  441,  14  Ann.  Caa.  764;  Missouri  P. 
R.  Co.  T.  Nebraska,  217  U.  S.  207,  54  L.  ed, 
731,  30  Sup.  Ct.  Rep.  4S1,  18  Ann.  Csb.  989; 
Davidson  v.  New  Orleans,  96  U.  S.  102,  24 
h.  ed.  619;  McGahey  v.  Virginia,  135  U.  S. 
662-694,  84  L.  ed.  304-314,  10  Sup.  Ct.  Rep. 
972. 

Hr.  John  S.  Dawson,  Attorney  General 
of  Kanaas,  submitted  the  cause  for  defend- 
ant in  error.  Mr.  S.  N.  Hawkcs,  ABsistant 
Attorney  General,  Mr.  Richard  Ilenry 
Towne,  and  Mr.  John  W.  Tucker,  pro  se, 
were  on  the  brief: 

The  fact  that  litigants  are  not  on  equal 
terms  as  to  costs  or  Bltnrnoys'  Tees  does  not 
constitute  a  tenable  ground  of  objection. 

Seaboard  Air  Line  R.  Co.  ».  Scegcrs,  207 
D.  B.  73,  62  L.  ed.  108,  28  Sup.  Ct.  Rep.  28; 
Oano  V.  Minneapolis  &.  St.  L.  R.  Co.  114 
Iowa,  719,  66  L.R.A.  263,  89  Am.  St.  Rep. 
893,  67  N.  W.  714,  190  U.  S.  557.  47  L.  ed. 
1183,  23  Sup,  Ct.  Hep,  854;  Kansas  P.  K.  Co, 
T.  Uower,  16  Kan.  573;  Southern  Kansas 
R.  Co.  V.  Rice.  38  Kan,  308.  5  Am,  St,  Rep. 
766,  16  Pac.  817,  8  Am.  Nog.  Cas.  274;  Titus 
T.  Corkins,  21  Kan.  722;  Atchison,  T.  t  S.  F. 
R.  Co.  V.  Matthews,  58  Kan,  447,  49  Pac. 
602,  3  Am.  Neg,  Rep.  27,  affirmed  in  174  U. 
a  96,  43  L.  ed.  900,  10  Sup.  Ct.  Rep.  609; 
British  American  Assur.  Co,  v.  Bradford,  60 
Kan.  82,  SS  Pac,  33G;  St.  Louis  ft  S.  F.  R. 
Cb.  T.  Snaveley,  47  Ksn.  S37,  28  Pae.  816; 
Iflaaoiiri  P.  R.  Co.  v.  Henning,  48  Kan.  4S5, 
»  Pac,  697;  Friti  r.  State,  80  Kan.  168.  101 
Pu.  lOIS;  State  v.  Plamondon,  75  Kan. 
tap,  n  PM.  23;  Re  Ellis,  76  Kan.  368,  SI 
Pm,  11)  Borlington,  a  R.  ft  N.  R.  Co.  v. 
MM 


Dey,  82  Iowa,  312,  12  LJLA,  436,  9  Inter*. 
Com.  Rep.  584,  31  Am.  St.  Rep.  477,  48  N. 
W,   08;   Uow  V.  Beidelman,  49  Ark.  4SS,  S 

S.  W.  718,  affirmed  in  126  U.  S.  (WO.  31  L 
ed,  841.  2  Inter*.  Com.  Rep.  68,  S  Sup.  Ct, 
Rep,  1028;  Singer  Mfg.  Co.  v.  Fleming,  39 
Neb.  679,  23  L,RA.  210,  42  Am.  St.  Rep. 
613,  68  N.  W.  226;  Vogel  v.  Pekoe,  167  HI, 
330,  30  L.R.A.  401,  42  N.  E.  386;  Dell  *. 
Marvin,  41  Fla.  221.  46  LJLA.  201,  79  Am. 
St.  Rep.  171,  26  So.  188;  Union  Cent.  L.  In*. 
Co.  V.  Chowning,  86  Tei.  654.  24  LJLA.  604, 
26  S.  W,  982;  Taylor  r.  Chicago,  M.  ft  St. 
P.  R.  Co.  83  Wi«.  «6,  63  N.  W.  853;  Hart- 
ford F.  In*.  Co.  V.  Redding,  47  Fla.  228,  67 
L.R.A.  618,  110  Am.  St.  Rep,  118.  37  So.  02; 
Fidelity  Mut.  Life  Asso.  v.  Mettler,  185  U. 
S.  308,  46  h.  ed.  922,  22  Sup.  Ct.  Rep.  662; 
Iowa  L.  In*.  Co.  t.  Lewis,  187  U.  S.  336,  47 
U  ed.  204,  23  Sup.  Ct.  Rep.  126;  Farmers' 
ft  M.  Ins.  Co.  V.  Dobney,  189  U.  S.  301,  47 
L,  ed.  821,  23  Sup.  Ct.  Rep.  666. 

A  mere  exeessivo  penalty  is  not  of  itself 
sufficient  cause  for  holding  the  act  uncon- 
^titulional. 

State  T.  Harrington.  68  Vt.  622.  34  L.ILA. 
100,  35  Atl.  515, 

It  is  within  the  legislative  discretion,  in 
nil  applications  of  the  police  power,  to  give 
enhanced  damages  to  a  party  injured,  and 
the  amount  it  wholly  within  the  province  of 
the  legislative  department.  There  may  be 
double  damages,  double  costs,  allowance  of 
attorneys'  fees,  or  other  measure  of  dam- 
ages, fixed  at  a  determinate  amount  (as 
here),  or  there  may  be  added  to  the  actual 
damages  an  attorneys'  fee;  or,  on  the  other 
hand,  there  may  be  enhanced  damages, 
termed  "punitive,"  "exemplory,"  or  "vindic- 
tive" damages,  or  "smart  money."  indettrm. 
inate  in  amount,  to  be  tixed  by  the  jury  in 
their  discretion,  restrained  only  by  the 
doctrine  that  passion  or  prejudice  shall  not 
enter  into  the  equation;  or  there  may  be 
cither  alone,  or,  in  connection  with  other 
enhanced  damages,  an  attorneys'  fee,  in- 
determinate in  amount,  to  be  fixed  by  the 
court  or  jury,  restrained  only  by  the  re- 
quirement that  such  fees  be  reasonable. 

Missouri  P.  R.  Co.  v.  Humes,  115  U.  S. 
512,  29  L.  ed.  463,  6  Sup.  Ct  Rep.  110. 

The  agent  of  the  Missouri  Paeiftc  Railway 
Company,  in  the  present  case,  acting  in  the 
line  of  his  duties,  thereby  binding  his  prin- 
cipal (12  Am,  ft  Eng.  Enc.  Law,  2d  ed.  41), 
icted  wantonly  and  oppressively,  or  with 
jrosB  negligence,  as  you  please,  which  of 
Itself  would  warrant  the  assessment  of  pun- 
itive damages;  and  under  statutes  allowing 
?nhanced  damagea  with  or  without  at- 
lorneys'  fees,  the  legislative 
lot  reviewable,  whether  termed  " 
>r  ''penalty."  The  purpoaa  is  preveatioB 
a*  well  as  punishment. 

IS*  n.  B, 


U18.                                    inSSOUBI  p.  B.  00.  T.  TDCKER.                              H6,  SV 

Sontheni  Kuiua  R.  Oo.  t.  RIc«,  3S  Ean.  reasonable  tttonuaj'a  f ee,  to  b«  Used  hj  tba 

808,  S  Am.  St.  Rep.  TU,  IS  Pm.  817,  S  Am.  court."    Lawa  1906,  chap.  SOS,  p.  S80. 

Neg.  Cu.  274;  dAj  t.  Cms,  46  Eau.  733,  In  December,   1906,  there  were  ihipped 

it  Pftc.  448;  Kaiuai  Oty,  Ft.  S.  &  M.  R.  Co.  Irom  Humboldt,  Kansas,  to  Ccwker  City,  in 

r.  Little.  68  Kan.  S78,  61  LJt.A.  122,  07  Am.  that  state,  25  barrela  of  fuel  oil,  of  wfaigh 

St.  Rep.  378,  71  Psj;.  SZD,  13  Am.  Neg.  Rep.  J.  W.  Tucker  waa  the  conBignee.    The  ahlp- 

524;  Wiley  v.  Keokuk,  6  Kan.  M;  Hefle;  v.  ment  was  carried  from  the  point  of  origin 

Baker,    IS   Kbu.    9;    Kansas    P.   R.   Co.    v.  about   253   miles   over   the   railroad   of  th« 

Keuler,  18  Ran.  523;   Jockers  t.  Borgman,  Santa  Fe  Company  to  Concordia,  and  tbmoe 

29  Kan.   100,  44  Am.  Rep.  B26;   Wheeler  &  to  tbe  point  of  destination,  about  47  mitea, 

W.  Hfg.  Co.  V.  Boyce,  3S  Kan.  3S0,  69  Am.  over  the  line  of  the  Miaaouri  Pacifle  R^l- 

Rep.  671,  13  Pac.  600;  Weat  r.  Western  U.  way  Company.    According  to  the  statute  tlie 

Teleg.  Co.  39  Kan.  Q3,  7  Am.  St.  Rep.  630,  charge  for  the  entire  transportation  shonld 

17  Pac.  807;  Atchison,  T.  ft  S.  F.  R.  Co.  v.  hare    been    112,   but    the    Missouri    Paelfla 

Henry,  65  Kan.  716,  29  LJLA.  405,  41   Pac.  Company   demanded   and   collected  therefw 

962,  8  Am.  Neg.  Cas.  280;  Minneapolis  ft  St.  from  Tucker,  the  consignee,  83.02  in  auCM 

L.  R.  Co.  V.  Beckwith,  129  U.  S.  26,  32  L.  of   that    sum.      He    thereupon    brought   an 

ed.  685,  9  Sup.  Ct.  Rep.  207;  Voltx  v.  Black-  action   in   one   of  the   courU   of   the   lUta, 

mar,  64  N.  Y.  440;   Phillips  v.  X«wreoce,  fl  under  the  act  before  named,  to  recover  from 

Watts  ft  S.  160;  Haines  v.  Schultz,  50  N.  J.  that  company  $500   as  liquidated   damages 

L.  481,  14  At].  488;  Mugter  v.  Kansas,  123  and  a  reasonable  attorney's  fee,  to  be  fixed 

U  S.  623,  31  L.  ed.  206,  8  Sup.  Ct.  Rep.  273;  by  the  court.     The  company  defended  npon 

Missouri  P.  R.  Co.  t.  Humea.  115  U.  S.  612,  the  grounds   that  tbe  statutory  rates  were 

20  L.  ed.  463,  8  Sup.  Ct.  Rep.  110;  SUte  v.  confiscatory  and  void,  and  that  the  it»tnte, 

Indiana  ft  I.  S.  R.  Co.  133  Ind.  89,  18  L.R.A.  and  particularly  the   provision  for  the  re- 

602,  32  N.  E.  817;  Seaboard  Air  Line  R.  Co.  mvery  of  $500  as  liquidated  damages,  was 

».   Seegers,  207  U.  S.  73,  52  L.  ed.  108,  28  go    arbitrary    and    unreasonable   aa    to   ba 

Sup.  Ct.  Rep.  28;  Western  U.  Teleg.  Co.  v.  repugnant   to  the   due   process  of   law  and 

Reynolds,  100  Va.  459,  93  Am,  St.  Rep.  971,  gq„^  protection   'clauaes  of  the  14th[S47 

41    S.    E.    866;    Western   U.    Teleg.   Co.    v.  An,endn,eni    to    the    Constitution    of    tlia 

James,  !62  U.  S.  860,  40  L.  ed.  U06,  16  Sup.  ^^-^^  gt^t^g   Other  defenses,  based  on  the 

Ct.  Rep.  934;   St.  Louis  ft   S.  F.  R.  Co.  v.  ^^  ^    Constitution,  were  interposed,  but  we 

Om,  54  Ark,  101    n  KRA.  462   15  S.  W   18  „^j  ^^^  ^^.j,^  ^hU    The  plai^iff  recovered 

affirmed  .n  156  US.  649.  3D  L^  ed.  587,  16  ^                    ^^^  ^,^             J,i^,  ,„  ^^^ 

Sup.    Ct    Rep.    484;    Kansas   P.   R     Co.    v  h\hr.upreme  court  of  the  state,  th.  Fed- 

Mower.  18  Kao.  573;  Dow  v.  Beidelman,  40  '  ,           ''.          .    .        j     ..  ,     T        i      i 

Ark.  455,  6  S.  W.  718.  affirmed  in  125  O.  S.  '^"'^   questions   being  1<^'d«»   •f"'«>T   *» 

980,  31  L.  ed.  841,  2  Inters.  Com.  Rep.  66,  8  ""^  '^'"P''"?    (^^  San.  222,  108  Pac  89), 

Sup.  Ct.  Rep.  1028;  Peoria.  D,  4  E.  R.  Co.  v.  ""^  ^^^  ''""  prosecutes  th.s  writ  of  error. 

Duggan,    109    HI.    537,    50    Am.    Rep.    819;  As  the  right  of  recovery  and  the  judgment 

Union  Cent.  L.  Ins.  Co.  v.  Chowning,  86  Tex.  sustaining  it  were  rested  upon  the  prorWan 

664.  24  L,RJ1.  504,  2S  S.  W.  982;  Burling-  imposing  a  Hability  for  liquidated  damagM 

ton,  C.  R.  A  N.  R.  Co.  v.  Dty,  82  Iowa,  312,  in  the  sum  of  8500,  we  come  at  once  to  tba 

12  L.R.A.  436,  3  Inters.  Com.  Rep.  584,  31  question   of  the  validity  ol   that   prorlaka 

Am.  St.  Rep.  477,  48  N.  W.  08.  under  the  14th  Amendment. 

Primarily   it   is  to  be  observed  that  tbe 

S4«]     *Mr.  Justice  Van  Devanter  deliv-  rates   prescribed   by   the   legislature,   while 

ered  the  opinion  of  the  court:  presumptively    valid,    are    not   concluaivelT 

By  an  act  of  February  17,  1006,  tbe  legis-  so ;  that  to  require  the  company,  in  the  oper- 
lature  of  the  state  of  Kansas  preecribed  ation  of  ita  road,  to  give  effect  to  rataa 
a  schedule  of  maximum  rates  to  be  charged  which  prevent  it  from  obtaining  a  reason- 
by  common  carriers  for  the  transportation,  able  return  for  the  service  rendered  to  tbe 
between  pointa  in  that  state,  of  "illumi-  public  is  to  deprive  it  of  ita  property  wlth- 
nating  oil,  gasolene,  fuel  oil,  or  crude  petro-  out  due  process  of  law;  and  that  whether 
leum,  in  cans,  barrels,  tanks,  or  tank  ears,"  the  prescribed  rates  are  thus  in  exceM  of 
and  provided  that  every  such  carrier  the  state's  power  (see  Atlantic  Coast  line 
"which  shall  demand,  exact,  or  receive  for  R.  Co.  v.  North  Carolina  Corp.  Commission, 
inch  transportation  or  delivery  any  sum  208  U.  S.  1.  24-26.  61  L.  ed.  933,  044,  045, 
in  excess  of  the  rates  hereby  made  lawful  27  Sup.  Ct.  Rep.  686.  11  Ann.  Cas.  308,  and 
•bftl)  be  liable  to  any  person  Injured  there-  cases  cited)  is  a  question  which  the  com- 
by  in  the  warn  of  <600  aa  liquidated  dam-  pany  is  entitled  to  have  determined  in  ftp- 
ages,  to  be  recovered  by  action  in  any  court  propriate  judicial  proceeding!.  And  It  alao 
of  eompetent  jnriadiction,  tc^ther  with  a    is  to  be  observed  tb»t  the  act  of  1S05  and 
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other  lawi  of  the  state,  as  construed  by  the 
state  court,  afford  the  company  no  oppor- 
tunity for  securing  a  judicial  determina- 
tion of  the  validity  of  these  rates  other- 
wise than  as  it  may  do  so  in  a  defensive 
way  when  charged,  in  a  ease  like  this  or  in 
some  criminal  prosecution,  with  failing  to 
give  effect  to  them. 

Being  a  common  carrier,  the  company  is 
not  at  liberty  to  accept  or  decline  ship- 
ments of  oil.  It  must  receive  and  carry 
them  when  offered,  and  must  be  ready  to 
name  to  shippers  the  rates  at  which  that 
serviee  will  be  rendered.  If  the  statutory 
rates  permit  a  reasonable  return,  they  are 
S48]  'controlling;  if  they  prevent  it,  they 
are  invalid.  But  of  their  obligatory  character 
the  company  is  not  the  judge.  And  yet 
it  must  choose  whether  it  will  give  effect 
to  them  or  no,  and  then  must  abide  the 
result  of  its  action.  If  they  be  so  unrea- 
sonably low  as  to  be  invalid,  it  cannot  give 
effect  to  them  without  sustaining  a  serious 
and  irreparable  loss;  and  if  effect  be  not 
given  to  them  and  they  be  subsequently  ad- 
judged lawful,  the  enforcement  of  the  pre- 
scribed liabilities  and  penalties  will  like- 
wise entail  a  most  serious  loss,  for  the 
transactions  involved  must  necessarily  be 
numerous.  In  one  of  the  briefs  it  is  said 
that  the  intrastate  oil  shipments  on  the 
company's  lines  in  Kansas  in  a  single  year 
are  as  many  as  10,000.  Thus  it  will  be 
perceived  that  the  position  of  the  company, 
with  no  right  itself  to  institute  a  proceed- 
ing to  determine  for  itself  and  all  shippers 
the  validity  of  the  legislative  rates,  is  one 
of  exceeding  perplexity. 

On  the  other  hand,  the  interests  of  ship- 
pers and  consumers  of  oil  must  be  con- 
sidered no  less  than  those  of  the  carrier. 
Experience  teaches  that  to  secure  adher- 
ence to  rates,  even  when  lawfully  pre- 
scribed, it  is  essential  that  deviations  from 
them  be  discouraged  by  adequate  liabili- 
ties and  penalties. 

It  is  in  the  light  of  these  considerations 
that  the  validity  of  the  provision  imposing 
a  liability  for  liquidated  damages  in  the 
sum  of  $500  for  every  charge  in  excess  of 
the  legislative  rates  must  be  tested. 

It  will  be  perceived  that  this  liability  is 
not  proportioned  to  the  actual  damages.  It 
is  not  as  if  double  or  treble  damages  were 
allowed,  as  often  is  done,  and  as  we  think 
properly  could  have  been  done  here.  Nor 
is  it  as  if  there  would  be  difficulty  in 
proving  or  ascertaining  the  actual  damages, 
thereby  furnishing  a  reason  for  prescribing 
a  liquidated  amount  reasonably  approxi- 
mating the  probable  damages,  taking  one 
1510 


case  with  another.  Chicago,  B.  &  Q.  R 
Co.  V.  Cram,  228  U.  S.  70,  ante,  734,  33  Sup. 
Ct.  Rep.  437.  What  the  'statute  does[S4t 
is  to  authorize  a  recovery  of  $500  in  every 
case,  whether  the  shipment  be  of  1  barrel, 
or  of  10  or  25  barrels,  or  of  a  tank  car; 
and  this  although  it  is  of  common  knowl- 
edge that  the  possible  damages  in  respect 
of  the  charge  for  carrying  any  of  these 
from  one  point  in  the  state  to  another  could 
never  be  more  than  a  small  fraction  of  that 
sum.  In  the  present  case  the  shipment 
was  of  25  barrels  for  a  distance  of  300 
miles,  and  the  excess  over  the  legislative 
rate,  $3.02,  was  less  than  1-150  of  the  au- 
thorized recovery. 

The  state  court,  although  recognizing 
that  the  solution  of  the  problem  is  not  free 
from  difficulty,  reached  the  conclusion  that 
"so  long  as  the  defendant  [the  carrier] 
cannot  be  made  to  suffer  until  a  competent 
court  has  passed  upon  the  justice  of  the 
legislative  rates,  the  guaranties  of  the  Fed- 
eral Constitution  are  not  infringed."  But 
that  this  view  fails  to  recognize  the  real 
plight  of  the  carrier  is  made  plain  by  the 
following  extract  from  the  opinion  in  Ex 
parte  Young,  209  U.  8.  123,  147,  52  L.  ed. 
714,  723,  13  L.R.A.(N.S.)  932,  28  Sup. 
Ct  Rep.  441,  14  Ann  Cas.  764: 

"If  the  law  be  such  as  to  make  the  de- 
cision of  the  legislature  or  of  a  commis- 
sion conclusive  as  to  the  sufficiency  of  the 
rates,  this  court  has  held  such  a  law  to 
be  unconstitutional.  Chicago,  M.  A.  St.  P. 
R.  Co.  V.  Minnesota,  134  U.  S.  418,  33  L.  ed. 
970,  3  Inters.  Com.  Rep.  209,  10  Sup.  Ct. 
Rep  462,  702.  A  law  which  indirectly  ac- 
complishes a  like  result  by  imposing  such 
conditions  upon  the  right  to  appeal  for 
judicial  relief  as  works  an  abandonment 
of  the  right  rather  than  face  the  conditiona 
upon  which  it  is  offered  or  may  be  obtained 
is  also  unconstitutional.  It  may  therefore 
be  said  that  when  the  penalties  for  dis- 
obedience are  by  fines  so  enormous  and  im- 
prisonment so  severe  as  to  intimidate  the 
comi>any  and  its  officers  from  resorting  to 
the  courts  to  test  the  validity  of  the  legis- 
lation, the  result  is  the  same  as  if  the  law 
in  terms  prohibited  the  company  from  seek- 
ing judicial  construction  of  laws  which 
deeply  affect  its  rights. 

"It  is  urged  that  there  is  no  principle  up- 
on which  to  *base  the  claim  that  a[S60 
person  is  entitled  to  disobey  a  statute  at 
hast  once,  for  the  purpose  of  testing  its 
validity,  without  subjecting  himself  to  the 
p(*nalties  for  disobedience  provided  by  the 
statute  in  case  it  is  valid.  This  is  not  an 
accurate  statement  of  the  case.    Ordinarily 

ISO  U.  8. 


1912. 


SIMPSON  T.  SHEPARD. 


850-352 


a  law  creating  offenses  in  the  nature  of 
misdemeanors  or  felonies  relates  to  a  sub- 
ject over  which  the  jurisdiction  of  the 
legislature  is  complete  in  any  event.  In 
the  case,  however,  of  the  establishment  of 
certain  rates  without  any  hearing,  the 
validity  of  such  rates  necessarily  depends 
upon  whether  they  are  high  enough  to  per- 
mit at  least  some  return  upon  the 
investment  (how  much  it  is  not  now  nec- 
essary to  state),  and  an  inquiry  as 
to  that  fact  is  a  proper  subject  of  judicial 
investigation.  If  it  turns  out  that  the  rates 
are  too  low  for  that  purpose,  then  they  are 
illegaL  Now,  to  impose  upon  a  party  in- 
terested, the  burden  of  obtaining  a  judicial 
decision  of  such  a  question  (no  prior  hear- 
ing having  ever  been  given)  only  upon 
the  condition  that,  if  unsuccessful,  he  must 
suffer  imprisonment  and  pay  fines  as  pro- 
vided in  these  acts,  is,  in  effect,  to  close  up 
all  approaches  to  the  courts,  and  thus  pre- 
vent any  hearing  upon  the  question  whether 
the  rates  as  provided  by  the  acts  are  not 
too  low,  and  therefore  invalid.  The  dis- 
tinction is  obvious  between  a  case  where 
the  validity  of  the  act  depends  upon  the 
existence  of  a  fact  which  can  be  determined 
only  after  investigation  of  a  very  compli- 
cated and  technical  character,  and  the 
ordinary  case  of  a  statute  upon  a  subject 
requiring  no  such  investigation,  and  over 
which  the  jurisdiction  of  the  legislature  is 
complete  in  any  event." 

What  was  said  in  that  case  is  conclusive 
of  the  question  here.  True,  the  act  then 
under  consideration  subjected  the  officers 
and  agents  of  the  carrier  to  penalties  not 
found  in  the  act  now  before  us,  but,  not- 
withstanding this,  we  think  the  liabilities 
and  penalties  imposed  by  the  Kansas  stat- 
ute bring  it  within  the  controlling  prin- 
851]ciple  of  that  'decision.  As  applied  to 
cases  like  the  present,  the  imposition  of 
$500  as  liquidated  damages  is  not  only  gross- 
ly out  of  proportion  to  the  possible  actual 
damages,  but  is  so  arbitrary  and  oppressive 
that  its  enforcement  would  be  nothing  short 
of  the  taking  of  property  without  due 
process  of  law,  and  therefore  in  contra- 
vention of  the  14th  Amendment.  See 
Waters-Pierce  Oil  Co.  v.  Texas,  212  U.  S. 
86,  111,  53  L.  ed.  417,  430,  29  Sup.  Ct. 
Rep.  220;  Standard  Oil  Co.  v.  Missouri, 
224  U.  S.  270,  286,  56  L.  ed.  760,  769,  32 
Sup.  Ct.  Rep.  406.  Upon  this  ground  the 
judgment  is  reversed,  and  the  case  is  re- 
manded for  further  proceedings  not  incon- 
sistent with  this  opinion. 

Reversed. 
67  li.  ed. 


•GEORGE  T.  SIMPSONt  et  »1.,[851 
Appts., 
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DAVID  C.  SHEPARD.     (291.) 


GEORGE  T.  SIMPSON  et  al.,  Appts., 

V. 

EMMA  B.  KENNEDY  et  aL     (No.  292.) 


GEORGE  T.  SIMPSON  et  al.,  Appts., 

V. 

WILLIAM  SHILLABER.     (No.  293.) 

(See  S.  C.  Reporter's  ed.  352-478.) 

Comnierce  —  stato  regulation  of  local 
rates  of  interstate  carrier  —  congres- 
sional inaction. 

1.  Congressional  inaction  on  the  subject 
leaves  each  state  free  to  establish  maxi- 
mum intrastate  rates  for  interstate  car- 
riers which  are  reasonable  in  themselves, 
although  the  state's  requirements  may  nec- 
essarily disturb  the  existing  relation  be- 
tween intrastate  and  interstate  rates  as  to 
places  within  zones  of  competition  crossed 
by  the  state  boundary  line. 

[For  other  cases,  see  Commerce,  I.  e;  III.  c, 
in  Digest  Sap.  Ct.  1908.] 

Carriers  —  remedy  for  discrimination 

—   necessity   of  action   by   Interstate 

Commerce  Commission. 

2.  The  question  whether  an  undue  or  un- 
reasonable preference  or  advantage  to  any 
locality  forbidden  by  the  interstate  c<Hn- 
merce  act  of  1887  (24  Stat,  at  L.  379,  chap. 
104,  U.  S.  Comp.  Stat.  Supp.  1911,  p.  1284), 
§  3,  arose  from  the  operation  of  an  intra- 
state rate  as  compared  with  an  interstate 
rate,  or  whether  any  locality  was  thereby 
subjected  to  an  undue  or  unreasonable 
prejudice  or  disadvantage,  would  be  pri- 
marily for  the  investigation  and  determina- 
tion of  the  Interstate  Commerce  Commis- 
sion, and  not  for  the  courts, — assuming 
that  such  a  case  is  within  the  statute. 
LFor  other  cases,  see  Carriers,  IIL,  in  Digest 

Sup.  Ct.  1908.] 

tThese  cases  are  reported  by  the  official 
Reporter  under  the  title  of  "The  Minnesota 
Rate  Cases." 

Note. — On  state  regulation  generally  of 
tolls,  rates,  and  prices,  see  note  to  Win- 
chester &  L.  Tump.  Road  Co.  v.  Croxton, 
33  L.R.A.  177. 

On  elements  entering  into  determination 
of  reasonableness  of  railroad  rates  pre- 
scribed by  the  state  for  local  traffic,  see 
notes  to  Pennsylvania  R.  Co.  v.  Philadel- 
phia County,  16*LJl.A.(N.S.)  108,  and  State 
ex  rel.  McCue  v.  Northern  P.  R.  Co.  26 
LJLA.(N.S.)    1001. 

Valuation  upon  which  return  or  income 
from  intrastate  railway  rates  prescribed 
by  state  is  to  be  computed. 

It  is  now  well  settled  that  the  valuation 
upon  which  railroad  rates  fixed  by  the  state 
for   local    transportation   must   produce   a 
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€k>minerce  ^  conflicting  state  and  Fed- 
eral regnlatlon  *  local  rates  of  Inter- 
state carriers. 

8.  Ths  states  eontlnued  to  possess  the 
right  to  prescribe  reasonable  rates  for  the 
ezelusiyely  internal  traffic  on  interstate  car- 
riers after  the  passage  of  the  interstate 
eommeroe  act  of  1887,  and  the  amendment 
of  June  29,  1906  (34  Stat,  at  L.  684,  chap. 
8691,  U.  S.  Comp.  Stat.  Supp.  1911,  p. 
1288),  although  it  may  be  that  by  reason 
of  the  interblending  of  the  interstate  and 
intrastate  operations  of  such  carriers  ade- 
quate regulation  of  interstate  rates  cannot 
be  maintained  without  imposing  require- 
ments with  respect  to  their  intrastate  rates 
which  substantially  affect  the  former. 
[For  other  cases,  see  Commerce,  I.  c;  III.  c, 
in  Digest  Sap.  Ct  1908.] 


Oarrlen  *  state  regulation  of  ratea  — 
reasonableneea  *  Talnatfon  —  stocdra 
and  bonds. 

4.  The  market  Talus  of  the  stocks  and 
bonds  representing  ths  entire  property  of 
a  railway  company,  which  ineiudes  assets 
of  considerable  value  which  do  not  form 
part  of  the  operating  property  of  the  car- 
rier, or  that  devoted  to  the  public  service, 
furnishes  no  criterion  when  testing  the  rea- 
sonableness of  state  regulation  of  rates  by 
which  to  determine  the  value  of  the  prop- 
erty on  which  the  fair  return  essential  to 
their  validity  is  to  be  computed. 
[For  other  cases,  see  Carriers,  III.  d.  In  Di- 
gest Sap.  Ct.  1908.] 

Carriers  —  state  regulation  of  ratea  * 
reasonableness  —  valuation  ^  cost  of 
reproduction. 
6.  The  cost  to  a   railway   eompaaj  of 


reasonable  return  in  order  to  meet  the  test 
of  reasonableness  is  the  value  of  the  railroad 
property  used  for  t^e  convenience  of  the 
public  in  the  local  or  intrastate  business. 
{Northern  P.  R.  Co.  v.  Keyes,  91  Fed.  47; 
Seaboard  Air  Line  R.  Co.  v.  Railroad  Com- 
mission, 166  Fed.  792;  Smyth  v.  Ames,  169 
U.  S.  466,  42  L.  ed.  819,  18  Sup.  Ct.  Rep. 
418;  Missouri,  K.  &  T.  R.  Co.  v.  Love,  177 
Fed.  498,  affirmed  in  107  C.  C.  A.  403,  186 
Fed.  821;  Louisville  k  N.  R.  Co.  v.  Railroad 
Commission,  196  Fed.  800;  Western  R.  Co. 
V.  Railroad  Commission,  197  Fed.  964; 
Montana,  W.  ft  S.  R.  Co.  v.  Morley,  198  Fed. 
991;  Detroit  &  M.  R.  Co.  v.  Michigan  R. 
Commission,  171  Mich.  336,  137  N.  W.  329. 

But  there  has  been  much  uncertainty  as 
to  the  proper  methods  of  ascertaining  such 
value.  The  difficulty  still  remains,  although 
the  decisions  of  the  Federal  Supreme  Court 
in  Simpson  v.  Shepabd,  Missouri  Rate 
CAses  (Knott  v.  Chicago,  B.  ft  Q.  R.  Co.) 
230  U.  S.  474,  post,  1571,  33  Sup.  Ct.  Rep. 
975,  and  Allen  v.  St.  Louis,  I.  M.  ft  S.  R. 
Co.  230  U.  S.  663,  post,  1626,  33  Sup.  Ct. 
Rep.  1030,  shed  some  light  on  the  problem. 

As  was  said  in  Southern  P.  Co.  v.  Bar- 
tine,  170  Fed.  751:  "Each  case  must  de- 
pend largely  upon  its  own  special  facts,  and 
every  element  or  circumstance  which  in- 
creases or  depreciates  the  value  of  the  prop- 
erty should  be  given  due  consideration,  and 
allowed  that  weight  to  which  it  is  entitled. 
Neither  the  fair  value  of  stocks  and  bonds, 
the  cost  of  construction,  nor  the  cost  of  re- 
producing the  plant,  is  absolutely  con- 
trolling, but  each  should  be  regarded  as  a 
fact  tending  to  show  fair  value." 

"The  original  cost  of  construction,  the 
amount  expended  in  permanent  improve- 
ments, the  amount  and  market  value  of  its 
bonds  and  stock,  the  present  as  compared 
with  the  original  cost  of  construction,  the 
probable  earning  capacity  of  the  property 
under  particular  rates  prescribed  by  stat- 
ute, and  the  sum  required  to  meet  operating 
expenses,  are  all  matters  for  consideration," 
SMd  the  court  in  Smyth  v.  Ames,  169  U.  S. 
466,  42  L.  ed.  819,  18  Sup.  Ct.  Rep.  418, 
"and  are  to  be  given  such  weight  as  may 
be  just  and  right  in  each  case.**  The  oourt 
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added:  "We  do  not  say  that  there  mav 
not  be  other  matters  to  be  regarded  in  esti- 
mating the  value  of  the  property." 

This  is  the  language  quoted  by  Mr.  Jus- 
tice Hughes  in  Simpkon  v.  Shbpard  in  con- 
nection with  his  statement  that  ''the  ascer- 
tainment of  that  value  is  not  controlled  by 
artificial  rules.  It  is  not  a  matter  of 
formulas,  but  there  must  be  a  reasonable 
judgment,  having  its  basis  in  a  proper  con- 
sideration of  all  relevant  facts.** 

Broad  estimates  of  the  value  of  railway 
property  are  not  sufficient  to  support  a 
finding  that  railway  rates,  as  fixed  by  the 
state,  are  confiscatory.  Missouri  Rate  Cases 
(Knott  V.  Chicago,  B.  ft  Q.  R.  Ca)  230 
U.  S.  474,  post,  1671,  83  Sup.  Ct.  Rep.  975. 

The  amount  of  capitalization  and  bonded 
indebtedness  is  pertinent  to  the  inquiry. 
Smyth  V.  Ames,  supra;  Houston  ft  T.  C. 
Co.  V.  Storey,  148  Fed.  499. 

But  the  market  value  of  bonds  and  stocks, 
while  shedding  in  some  eases  light  on  ths 
question  of  present  value,  cannot,  except  in 
a  very  slight  measure,  indicate  what  thai 
value  is,  as  a  matter  of  fact.  Louisville  ft 
N.  R.  Co.  V.  Railroad  Oonunission,  196  Fed. 
800. 

The  amount  of  a  railway  compan^s  out- 
standing stocks  and  bonds  does  not,  in  itself 
at  least,  afford  a  sufficient  basis  for  de- 
termining the  value  of  a  railway  company's 
property  within  the  state  for  the  purpose 
of  testing  the  reasonableness  of  r^ulsiion 
of  its  rates.  Texas  ft  P.  R.  Co.  v.  Railroad 
Commission,  112  C.  C.  A.  688,  192  Fed.  280. 

The  amount  of  the  bonded  debt  should  not 
be  assumed  as  a  complete  or  accurate  cri- 
terion of  the  value  of  the  property.  Mon- 
tana, W.  ft  S.  R.  Co.  V.  Morley,  198  Fed. 
991. 

What  is  a  reasonable  rate  should  be  eom- 
puted  ordinarily  upon  ths  amount  actually 
mvested  in  good  faith;  fictitious  valuations, 
indicated  by  overissues  of  stocks  and  bonds 
not  representing  actual  money,  being  re- 
jected. Coal  ft  Coke  R.  Co.  v.  Conley,  67 
W.  Va.  129,  67  S.  R  618. 

"Hiere  is  a  tendency  to  deny  the  amount 
and  value  of  outstanding  stooES  and  bonds 
as  evidence  of  value,**  said  the  eoort  in 
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Mq[iiiriiig  the  land  necessary  for  its  ter- 
minalsy  yards,  and  right  of  way  if  the  rail- 
way were  not  there,  and  the  company  should 
be  called  npon  to  reproduce  its  road,  in- 
eluding  the  estimated  excess  over  the  mar- 
ket Talue  of  oontiguous  or  similarly  sit- 
uated property  which  it  is  conjectured  that 
the  railway  company  would  be  obliged  to 
pay,  and  an  allowance  for  consequential 
and  seyerance  damages,  and  for  possible  im- 
proyements  that  might  be  found  on  the 
property  taken, — is  not  the  proper  basis  for 
yaluing  such  property  for  the  purpose  of 
testing  the  reasonableness  of  state  regula- 
tion <S  rates. 

(For  oilier  cases,  see  Carriers,  III.  d,  in  Dl- 
fest  Bap.  Ct.  1908.] 

Carriers  ~  state  regnlatloii  of  rates  — 
reasonableness  *  yaluation  for  rail- 
way purposes. 

6.  Estimates  of  the  ralue  of  the  right  of 


way,  yards,  and  terminals  of  a  railway 
company  cannot  properly  be  based,  when 
testing  the  reasonableness  of  state  regula- 
tion of  its  rates,  upon  their  supposed  yalne 
for  railway  purposes  in  excess  of  the  fair 
market  yalue  of  oontiguous  or  similarly 
situated  property. 

[For  other  cases,  see  Carriers,  III.  d.  In  Di- 
gest Sap.  Ct.  1008.] 

Carriers  —  state  regulation  of  rates  — 
reasonableness  —  yaluation  *  engi- 
neering, etc. 

7.  The  fair  present  yalue  of  a  railway 
company's  right  of  way,  yards,  and  ter- 
minals cannot  be  increased  when  testing 
the  reasonableness  of  state  regulation  m 
its  rates,  by  adding  further  sums  calcu- 
lated on  that  value  for  engineering,  super- 
intendence, legal  expenses,  contingencies, 
and  interest  during  construction. 
[For  other  cases,  see  Carriers,  III.  d,  In  Di- 
gest Sap.  Ct.  1908.] 


Missouri,  K.  4  T.  R.  Co.  y.  Loye,  177  Fed. 
498.  "Wholly  aside  from  any  consideration 
of  the  rights  of  investors  in  good  faith,  or 
of  the  general  oonsensus  of  ^iblic  opinicm 
as  exhibited  in  a  normal  market  for  the 
securities,  such  evidences  imply  a  recog- 
nition of  the  effect  upon  local  value  of  in- 
fluences without  the  state.  A  company  may 
have,  elsewhere,  property  of  great  value 
empl<yyed  in  aid  of  all  its  transportation 
business.  Distant  connections  wil^  impor- 
tant commercial  centers,  an  outlet  to  tide- 
water, and  the  like,  may  affect  favorably 
the  worth  of  every  mile  of  road  in  the  sys- 
tem. It  is  general  knowledge  that  there  is 
an  important  element  of  value  in  a  railroad 
as  a  whole,  which  the  part  within  the  state, 
solely  and  separately  regarded,  does  not 
possess.  While  the  question  ultimately  is 
the  yalue  of  the  road  within  the  state,  the 
influence  upon  that  value  of  things  external 
is  to  be  considered;  and  in  the  common 
judgment  of  men,  it  is  to  some  extent  re- 
flected in  the  amount  and  value  of  the  stocks 
and  bonds  resting  upon  the  system.  Nor 
can  it  properly  be  said  that  such  influence 
affects  onlv  the  value  for  the  interstate 
business  oi  the  company,  with  which  the 
state  is  not  concerned  in  making  local 
rates.  There  is  too  intimate  a  relation  be- 
tween commerce  within  the  state  and  tliat 
among  the  states,  and  too  much  interde- 
pendence in  their  mutual  growth  and  pros- 
perity. A  railroad  system  is  essentially  a 
unit,  and  is  generally  so  regarded.  For 
instance,  the  part  witnin  the  state  may  be 
assessed  for  local  taxation  at  its  value  as 
an  organic  portion  of  a  larger  whole." 

Assessed  valuations  for  taxation  purposes, 
regarded  as  entitled  to  considerable  weight 
in  cases  like  Detroit  ft  M.  R.  Co.  v.  Mich- 
igan R.  Commission,  171  Mich.  335,  137 
N.  W.  329;  Missouri,  K.  ft  T.  R.  Co.  v.  Love, 
177  Fed.  493;  Western  R.  Co.  v.  Railroad 
Commission,  197  Fed.  954,  must,  if  mate- 
rial at  all  under  the  decision  in  Missouri 
Rate  Cases  (Knott  v.  Chicago,  B.  ft  Q.  R. 
Co.)  280  U.  S.  474,  post,  1571,  88  Sup.  Ct 
Rep.  975,  be  received  with  great  eaution. 
S7  Ii.  ed. 


Under  that  decision  they  certainly  are  not 
admissible  on  the  question,  where  the  prin- 
ciples governing  the  assessments  are  not 
properly  shown. 

Franchises  should  be  valued,  on  a  railroad 
rate  question;  and  the  state  official  assess- 
ments of  such  franchises  for  taxation  pur- 
poses are  competent  evidence  of  such  valua 
Louisville  ft  N.  R.  Co.  v.  Railroad  Com- 
mission, 196  Fed.  800. 

The  amount  at  which  railroad  property 
is  returned  by  its  officers  for  the  purposes 
of  taxation  does  not  estop  the  company  to 
claim  a  greater  valuation  for  the  purposes 
of  determining  the  reasonableness  of  rates, 
though  it  is  relevant  on  that  question. 
Louisville  ft  N.  R.  Co.  v.  Brown,  123  Fed. 
946. 

The  reasonable  cost  of  construction  is  to 
be  considered  in  determining  the  fair  value 
of  the  coDLpany's  property,  which  is  an  ele- 
ment entering  into  tlie  question  of  the  rea- 
sonableness of  the  rates.  State  ex  rel. 
State  R.  Comrs.  v.  Seaboard  Air  Line  R. 
Co.  48  Fla.  129,  37  So.  314. 

The  cost  price  may  be  of  weight  if  condi- 
tions are  similar  at  the  time  of  the  inquiry. 
Western  R.  Co.  v.  Railroad  Commission, 
supra. 

But  the  basis  of  the  calculation  of  the 
value  of  railway  property  on  which  the 
railway  company  is  entitled  to  fair  returns 
is  the  fair  value  of  the  property  as  a  pro- 
ducing factor,  not  necessarily  its  cost,  nor 
the  amount  of  money  expended.  Detroit  ft 
M.  R.  Co.  V.  Michigan  R.  Commission,  171 
Mich.  335,  137  N.  W.  329. 

The  estimate  must  be  based  on  present 
value.  Matthews  v.  Corporation  Comrs. 
106  Fed.  7;  Louisville  ft  N.  R.  Co.  v.  Rail- 
road Commission,  196  Fed.  800;  Montana, 
W.  ft  S.  R.  Co.  V.  Morley,  198  Fed.  991. 

Hence,  the  fundamental  and  generally 
controlling  inquiry  has  been  said  to  be. 
What  will  it  cost  to  reproduce  the  property 
in  its  existing  condition  at  the  time  of  the 
inquiry  T  Western  R.  Co.  v.  Railroad  Com- 
mission, 197   Fed.  954. 

The   reasonableness    of    rates    is   to   be 
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Carriers  —  state  regulation  of  rates  — 
reasonableness  —  valuation  —  depre- 
ciation and  appreciation. 

8.  The  physical  valuation  of  the  property 
of  a  railway  company  on  the  basis  of  the 
cost  of  reproduction  new  for  the  purpose  of 
testing  the  reasonableness  ol  state  regula- 
tion of  its  rates  is  incomplete,  where  de- 
preciation is  found  in  general  terms  to  be 
more  than  off-set  by  appreciation,  without 
showing  the  specific  items  of  such  appre- 
ciation and  depreciation. 

[For  other  caBes,  see  Carriers,  III.  d,  in  Di- 
gest   Sup.    Ct.    1908.] 

Carriers  —  state  regulation  of  rates  — 
reasonableness  — >  apportionment  of 
Interstate  and  intrastate  valuation. 

9.  A  division  of  the  value  of  the  prop- 
erty of  an  interstate  carrier  within  a  state 
according  to  gross  earnings  derived  respect- 


ively from  its  interstate  and  intrastsU 
business  in  such  state  does  not  give  a  snfil- 
ciently  accurate  measure  of  tM  valus  of 
the  use  of  its  property  in  intrastate  busi- 
ness to  serve  as  the  basis  of  a  judicial  hold- 
ing in  a  close  case  that  the  intrastate  ratei» 
as  fixed  by  the  state,  are  confiscatory. 
[For  other  cases,  see  Carriers,  III.  d,  in  Di- 
gest Sup.  Ct.  1908.] 

Carriers  —  state  regulation  of  rates 
reasonableness   ^  apportionment  of 
interstate  and  Intrastate  valaation. 

10.  The  total  value  of  the  property  of  aa 
interstate  carrier  within  a  state,  indepand- 
ently  of  revenue,  should  be  divided  as  be- 
tween its  interstate  and  intrastate  busi- 
ness in  such  state,  when  testing  the  reason- 
ableness of  state  regulation  of  its  intrastate 
rates,  according  to  the  use  that  is  made  of 
the    property,   assigning   to   each   business 


determined  by  ascertaining  what,  under  all 
the  circumstances,  is  a  reasonable  income 
on  the  cost  of  reproducing  the  road  at  the 
present  time.  Steenerson  v.  Great  Northern 
R.  Co.  69  Minn.  353,  72  N.  W.  713. 

The  original  cost  of  the  road,  the  amount 
of  its  present  fixed  charges,  and  its  history, 
are  material  only  so  far  as  tiiey  tend  to 
show  what  it  would  now  cost  to  reproductr 
the  road.    Ibid. 

Neither  the  amount  of  fixed  charges,  nor 
the  amount  at  which  the  road  sold  years 
ago  on  a  mortgage  foreclosure,  nor  the 
dividends  guaranteed  by  the  lessee  of  the 
road,  furnish  the  criterion.     Ibid. 

"In  reference  to  the  question  of  value 
with  the  view  of  rate  regulation,"  said  the 
court  in  Louisville  k  N.  R.  Co.  v.  Railroad 
Commission,  196  Fed.  800,  "the  most  re- 
liable test  ordinarily  is  the  cost  of  the 
reproduction  of  the  road  as  it  exists.  1 
say  'ordinarily,'  because  there  may  be  in- 
stances, which  is  not  the  case  here,  where, 
by  reason  of  paralleling  the  road  by  a  new 
road,  and  diverting  its  business,  or  from 
other  causes,  its  value  may  be  far  less  than 
what  it  will  cost  to  reproduce  it  as  it  is 
at  the  time  of  the  inquiry.  The  original 
cost  of  a  road  may  in  some  cases  reflect 
light  on,  or  even  determine,  the  present 
value,  as  when  it  is  of  very  recent  construc- 
tion. But  ordinarily  it  is  of  little  assist- 
ance in  t^at  regard,  since  many  items  of 
value  may  be  donations  by  the  government 
or  by  individuals,  as  is  the  case  of  the 
South  ft  North,  or  the  road  may  have  been 
built  long  before  the  period  of  inquiry,  at 
greatly  less  or  greatly  higher  prices  than 
those  prevailing  at  the  time  of  the  inquiry. 
Or  its  original  cost  may  be  involved  in  oo- 
scurity,  and  may  inelude  the  cost  of  aban- 
doned or  destroyed  portions  of  the  property, 
which  should  not  figure  in  the  inventory  for 
the  present  time,  or  the  road  mav  have 
been  bought  at  a  forced  sale,  in  times  of 
panic,  at  a  nominal  price,  or  in  inflated 
times  at  a  corresponding  price;  or  the  road, 
costing  little  originally*  may  have  de- 
veloped, from  many  contributing  causes, 
into  being  property  of  great  value.     And 
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in  every  ease,  after  findiiu^  the  original 
cost,  when  possible  to  be  oone,  tbe  ques- 
tion would  still  have  to  be  solved  as  to 
whether  such  original  cost  is  the  same  as 
the  present  value,  which  would  involve  the 
determination  of  the  present  value,  for  such 
comparison  independent  of  original  cost,  and 
in  no  other  or  better  way  than  on  repro- 
duction values." 

Too  much  importance  may  be  attached 
to  this  method.  As  Mr.  Justice  Hughes 
says  in  Simpson  v.  Shkpabd:  "The  cost 
of  reproduction  method  is  of  service  in 
ascertaining  the  present  value  of  the  plant, 
when  it  is  reasonably  applied,  and  when 
the  cost  of  reproducing  the  property  may 
be  ascertained  with  a  proper  degree  of  cer- 
tainty. But  it  does  not  justify  the  accep- 
tance of  results  which  depend  upon  mere 
conjecture." 

In  estimates  of  reproduction  cost,  ths 
enhanced  value  of  the  property  since  the 
original  location  of  the  railroad  should  be 
taken  into  account.  Louisville  &  N.  R. 
Co.  V.  Railroad  Commission,  106  Fed.  800. 

But,  says  Mr.  Justice  Hughes,  in  Simp- 
son V.  Shepabd,  the  increase  so  allowed, 
apart  from  any  improvements  the  railway 
company  may  make,  cannot  properly  ex- 
tend beyond  the  fair  average  of  the  normal 
market  value  of  land  in  the  vicinity  having 
a  similar  character.  "The  company,"  said 
he,  "would  certainly  have  no  ground  of  com- 
plaint if  it  were  allowed  a  value  for  these 
lands  equal  to  the  fair  average  market  valua 
of  similar  land  in  the  vicinity,  without  ad- 
ditions by  the  use  of  multipliers,  or  other- 
wise, to  cover  hypothetical  outlays.  Hie  al- 
lowances made' below  for  conjectural  scat 
of  acquisition  and  consequential  damsgsa 
must  be  disapproved;  and,  in  this  view,  ws 
also  think  it  was  error  to  add  to  the  amount 
taken  as  the  present  value  of  the  lands  ths 
further  sums,  calculated  on  Uiat  ndue, 
which  were  embraced  in  the  items  of  'oi- 
gineering,  superintendence,  legal  expenses,' 
"contingencies/  and  'interest  during  con- 
struction.' " 

It  had  previously  been  held  in  Montana, 
W.  &  S.  R.  Oo.  V.  Morley,  198  Fed.  Ml, 
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that  proportion  of  the  total  value  of  the 
property  which  will  correspond  to  the  ex- 
tent of  its  employment  in  that  business. 
[For  other  cases,  see  Carriers,  III.  b,  in  Di- 
gest Sup.  Ct.  1908.] 

ETidenoe  *—  sufficiency  —  reasonable- 
ness — >  state  regulation  of  railway 
rates  —  extra  cost  of  intrastate  opera- 
tions. 

11.  General  estimates  as  to  the  extra  cost 
of  the  intrastate  business  of  a  carrier  over 
its  interstate  business,  made  without  the 
aid  of  accurate  data  for  at  least  test  pe- 
riods, which  however  difficult,  to  prepare, 
was  not  beyond  the  power  of  the  carrier 
to  furnish,  will  not  be  accepted  as  adequate 
proof  to  sustain  a  finding  that  the  carrier's 
intrastate  rates,  as  fixed  by  the  state,  are 
confiscatory. 

[For  other  cases,  see  Evidence,  XII.  m,  in  Di- 
gest Sup.  Ct.  1908.] 


Evidence  *—  sufficiency  *—  reaaonabla- 
ness  of  railroad  rates  —  state  regu- 
lation. 

12.  The  evidence  is  insufficient  to  sup- 
port a  finding  that  the  intrastate  rates  of 
an  interstate  carrier,  as  fixed  by  the  state, 
are  confiscatory,  where  neither  the  share 
of  the  expenses  properly  attributable  to  the 
intrastate  business,  nor  the  value  of  the 
property  employed  in  such  business,  is  sat- 
isfactorily shown. 

[For  other  cases,  see  Evidence,  XII.  m,  in  Di- 
gest Sup.  Ct.  1908.] 

Carriers  *—  state  regulation  of  rates  -* 
confiscation. 

13.  A  state  may  not  fix  the  intrastate 
rates  of  an  interstate  carrier  so  low  that 
the  carrier's  entire  revenue  from  all  its 
business  in  the  state,  both  interstate  and 
intrastate,  after  paying  only  operating  ex- 


that  in  estimating  the  value  of  real  estate 
for  railway  purposes  on  the  basis  of  repro- 
duction, to  the  fair  value  of  the  land  should 
be  added  the  resulting  damage  to  the  resi- 
due from  taking  a  part  of  the  land. 

And  in  Western  R.  Co.  v.  Railroad  Com- 
mission, 197  Fed.  954,  it  was  said  that  in 
estimating  the  cost  of  reproducing  the  right 
of  way  there  must  be  added  to  the  market 
price  of  the  land  actually  taken  the  dam- 
ages on  account  of  the  diminished  value  of 
the  parcel  not  taken,  and  the  furtlicr  ex- 
penses, such  as  the  procuring  of  title,  etc 

And  in  estimating  reproduction  cost  of 
the  entire  railway  property  there  was  added 
in  Montana,  W.  ft  S.  R.  Co.  v.  Morley, 
supra,  a  reasonable  sum  for  contingencies, 
for  engineering  and  superintendence,  for 
interest  during  the  construction,  and  for 
discount  on  securities. 

Reasonable  depreciation  allowances  should 
he  made  when  estimating  the  value  of  rail- 
way property  on  the  basis  of  reproduction. 
Ibid. 

An  established  railroad  system  may  be 
worth  more  than  its  original  cost,  and  more 
than  the  mere  cost  of  its  physical  repro- 
duction. It  has  passed  the  initial  period 
of  little  or  no  return  to  its  owners  which,  of 
greater  or  less  duration,  almost  always 
follows  construction,  and  is  not  infrequently 
marked  by  default  and  bankruptcy.  The 
inevitable  errors  in  its  building  which  finite 
minds  and  hands  cannot  avoid  have  been 
measurably  corrected,  time  and  effort  have 
produced  a  commercial  adjustment  between 
it  and  the  country  it  was  intended  to  serve, 
relations  have  been  established  with  patrons, 
and  sources  of  traific  have  been  opened  up 
and  made  tributary.  In  other  words,  the 
railroad,  unlike  one  newly  constructed,  is 
fully  equipped  and  is  doing  business  as  a 
going  concern.  It  has  attained  a  pof^ition 
after  many  experiences  common  to  railroad 
enterprises  which  entail  loss  and  cost  not 
paid  from  eurrent  earnings,  and  which 
correspondingly  make  for  value.  Missouri, 
K.  k  T.  R.  Co.  V.  Love,  177  Fed.  493. 

Added  value  as  a  going  concern  is  not 
an  element  of  value  where  the  railroad  in 
KT  Ii.  ed. 


question  has  never  paid  interest  on  its 
bonds,  and  has  accumulated  only  a  limited 
amount  of  equi}nnent,  and  has  not  pros- 
pered to  any  considerable  extent.  Montana, 
W.  ft  S.  R.  Co.  V.  Morley,  supra. 

In  a  few  cases  the  courts  have  apparently 
considered  the  reasonableness  of  the  rates 
with  reference  to  the  original  cost  of  the 
road,  or  with  reference  to  the  sufficiency  of 
the  rates  to  pay  interest  on  bonded  indebt- 
edness or  dividends  on  stock,  without  ex- 
pressly recognizing  that  the  present  valua- 
tion of  the  property  is  the  amount  upon 
which  the  return  must  be  computed;  but  as 
the  original  cost  and  the  amount  of  capi- 
talization and  indebtedness  may  be  relevant 
upon  the  question  of  present  valuation  they 
may  perhaps  have  been  merely  considered 
for  that  purpose, — the  only  l^itimate  pur- 
pose for  which  they  may  be  considered. 

Examples  of  such  cases  are:  Reagan  v. 
Farmers*  Loan  ft  T.  Co.  154  U.  S.  362,  38 
L.  ed.  1014,  4  Inters.  Com.  Rep.  560,  14 
Sup.  Ct.  Rep.  1047;  Dow  v.  Beidelman,  125 
U.  S.  680,  31  L.  ed.  841,  2  Inters.  Com. 
Rep.  66,  8  Sup.  Ct.  Rep.  1028;  Ball  v.  Rut- 
land R.  Co.  93  Fed.  513;  Chicago,  M.  ft  St. 
P.  R.  Co.  V.  Smith,  110  Fed.  473;  Wal- 
lace V.  Arkansas  C.  R.  Co.  55  C.  C.  A.  192, 
118  F^d.  422. 

Having  found  the  total  value  of  the  prop- 
erty of  the  railway  company  within  the 
state  devoted  to  the  public  use,  the  favorite 
method  of  dividing  such  value  according  to 
its  use  respectively  in  intrastate  and  inter- 
state business  has  been  upon  the  basis  of 
the  revenue  derived  from  each.  This  was 
the  method  adopted  in  Shepard  v.  Northern 
P.  R.  Co.  184  Fed.  765;  St.  Louis  ft  S.  F. 
R.  Co.  V.  Hadley,  168  Fed.  317;  Re  Arkan- 
sas Rate  Cases,  187  Fed.  290;  Missouri,  K. 
ft  T.  R.  Co.  V.  Love,  177  Fed.  493,  affirmed 
in  107  C.  C.  A.  403,  185  Fed.  321;  Louis- 
ville ft  N.  R.  Co.  V.  Railroad  Commission. 
190  Fed.  800,  and  Western  R.  Co.  v.  Rail- 
road Commission,  197  Fed.  954. 

And  in  State  ex  rel.  State  R.  C6mr8.  ▼. 
Seaboard  Air  Line  R.  Co.  48  Fla.  129,  37 
So.  314,  it  was  said  that  the  interstate  and 
foreign  business  may,  and  should,  be  con- 
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peniet  and  taxes,  amounts  to  only  abont  4 

per  cent  on  the  value  of  its  property  in  the 

state. 

(For  other  cases,  see  Carriers,  III.  d,  in  Di- 
gest Sap.  Ct.  1908.] 

[Noa.  291.  292,  293.] 

Argued  AprU  9,  10,  11,  and  12,  1912.    De- 
cided June  9,  1913. 

THREE  APPEALS  from  the  Circuit 
Court  of  the  United  States  for  the  Dis- 
trict of  Minnesota  to  review  decrees  enjoin- 
ing the  enforcement  of  intrastate  rates  of 
interstate  carriers  as  fixed  by  the  state,  and 
their  adoption  or  maintenance  by  the  car- 
riers. Decrees  in  Nos.  291  and  292  re- 
versed, and  cases  remanded  with  directions 
to  dismiss  the  bills  respectively  without 
prejudice. 
Decree  in  No.  293  modified  to  permit  a 


further  order  or  deerea  if  required  hj  any 
change  in  eircumitances,  and  as  modified 
affirmed. 

See  same  case  below,  184  Fed.  705. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Thomaa  D.  O'Brien  and  Bd- 
ward  T.  Young  argued  the  cause,  and, 
with  Mr.  George  T.  Simpson,  Attorney  Gen- 
eral of  Minnesota,  and  Mr.  Lyndon  A. 
Smith,  Assistant  Attorney  General,  llled  a 
brief  for  appellants: 

There  is  a  numerous  eiass  of  property, 
property  rights  and  elements  of  value  held 
by  every  public  service  corporation,  whieh 
it  has,  in  one  way  or  another,  received  at 
a  free  grant  from  the  public,  and  which, 
in  a  sale  or  condemnation  of  the  entire  busi- 
ness or  plant,  must  be  given  consideration; 
but  inasmuch  as  these  were  free  grants  to 
the  corporation  for  the  purpose  of 
its  private   investment  secure  and 


sidered  in  determining  the  proportion  of 
the  value  of  the  proper^  of  the  company  as- 
signi^)le  to  local  business. 

Said  the  court  in  Love  v.  Atchison,  T.  ft 
S.  F.  R.  Co.  107  C.  C.  A.  403,  185  Fed. 
321:  ''Cases  may  indeed  be  imagined, — 
one  of  them  was  suggested  by  Mr.  Justice 
Brewer  in  Chicago,  M.  &,  St.  P.  R.  Co.  v. 
Tompkins,  176  U.  S.  167,  176,  44  L.  ed. 
417,  421,  20  Sup.  Ct.  Rep.  33G,  and  many 
others  of  a  similar  character  have  been  pre- 
sented in  the  briefs  of  counsel, — in  which 
the  results  obtained  upon  this  basis  from 
the  particular  facts  assumed  do  not  seem 
to  be  perfect.  But  no  basis  has  been  sug- 
gested that  produces  a  perfect  result.  It 
may  be  that  none  exists  that  will  produce 
such  a  result  in  all  cases.  But  the  facts 
that  the  ton  mile  and  passenger  mile  basis 
has  no  common  unit  of  measurement;  that 
it  excludes  the  effect  of  the  differences  in 
the  classes  of  freight  and  in  the  distances 
it  is  hauled,  which  are  reflected  in  the 
revenue  basis;  that  there  is  no  proportion- 
ing or  measuring  relation  between  the  value 
of  property  and  its  uses  divorced  from 
their  values;  that  the  revenue  basis  ap- 
peals more  persuasively  to  the  reason  than 
any  other  suggested ;  and  has  commended  it- 
self to  the  judgment  of,  and  has  been 
adopted  generally  by,  the  courts  upon 
whom  duties  of  apportionment  of  this  na- 
ture have  been  imposed  in  like  cases, — 
have  convinced  that  the  court  below  com- 
mitted no  error  by  its  use." 

The  only  feasible  way  in  which  the  vslue 
of  the  property  of  an  interstate  railway 
company  devoted  to  the  use  of  intrastate 
oommerce  can  be  ascertained  is,  first,  to  find 
the  value  of  the  entire  property  employed  in 
common  in  both  |/iterstate  and  intra.^tate 
commerce,  and  then  to  find  by  a  comparison 
of  the  volumes  of  its  revenue  in  each  busi- 
ness, or  by  some  other  measure,  what  pro- 
portion is  used  in  each,  and  thus  to  arrive 
at  the  value  of  the  property  devoted  to  in- 
tnaUte  commerce.    But  as  tbe  ooet  of  do- 
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ing  the  two  businesses  is  not  the  aame,  it 
is  manifest  that  the  net  earnings  eannoi 
be  the  same,  and  that  to  treat  them  as 
such,  and  to  apportion  the  value  of  the  use 
of  the  railroad  in  intrastate  business  ao- 
cording  to  the  gross  earning  in  interstate 
and  intrastate  oommerce,  is  to  establish 
wrong  standards  of  remuneration  for  tha 
use  or  the  value  of  the  property  devoted  to 
intrastate  commerce.  Distribution  of  oper- 
ating expenses,  effected  by  experts  skilled 
in  railroad  transportation,  in  proportion  to 
gross  revenue,  with  an  extra  loaa  for  local 
business,  varying  in  amount  according  to 
varying  conditions,  has  generally  been  ac- 
cepted in  ascertaining  the  value  of  the  prop- 
erty that  the  carrier  devotes  to  local  buai- 
ness.  Western  R.  Co.  v.  Railroad  Com- 
mission, 197  Fed.  954. 

In  Louisville  &  N.  R.  Co.  v.  Railroad  Com* 
mission,  196  Fed.  800,  the  division  of  value 
of  the  property  used  respectively  in  intra* 
state  and  interstate  commerce  was  made  br 
first  equalizing  the  intrastate  business  wiui 
the  interstate  business  on  the  basis  of  tha 
relative  cost  of  the  two  services,  and  taking 
the  proportion  of  the  whole  value  of  tha 
property  indicated  by  the  proportion  of 
the  revenue  of  each  thus  equated  to  tha 
whole  revenue.  The  court  said  that  tha 
difficulty  of  the  problem  arose  from  the 
fact  that,  though  the  units  of  serriee 
in  interstate  and  intrastate  oommerea 
are  the  same  in  each,  the  relative  ag- 
gregate cost  of  the  two  services  was  Tery 
different;  that  if  the  ton  and  paasenger 
miles  were  of  uniform  coat  in  the  two  serv- 
ices, the  share  of  each  in  the  vat  of  tha 
property  would  be  the  proportion  ol  tta 
whole  value  which  the  gross  earnings  of  aaA 
bear  to  each  other,  or  the  eaminga  of  eaeh 
to  the  whole  earnings,  but  that,  where  two 
persons  or  patrons  are  served  by  a  oom- 
mon  property,  one  may  do  lees  buainesa,  Init 
require  in  doing  it  tha  use  of  tha  nruparty 
in  a  greater  proportion  than  the  otaer,  am 
that  therefore  the  relation  of  the  laapaiitif 
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ably  remunerative,  when  the  question  ia 
one  between  the  corporation  and  the  public 
aa  to  reasonable  rates  and  charges,  these 
items  must  be  excluded,  and  the  basis  upon 
which  to  predicate  rates  limited  to  the  in- 
vestment of  the  corporation. 

Knoxville  v.  Knoxville  Water  Co.  212  U. 
S.  1,  53  L.  ed.  371,  29  Sup.  Ct.  Rep.  148; 
WillcQX  r.  Consolidated  Gas  Co.  212  U.  S. 
19,  53  L.  ed  882,  29  Sup.  Ct.  Rep.  192,  15 
Ann.  Cas.  1034;  Railroad  Commission  v. 
Cumberland  Teleph.  ft  Tel^g.  Co.  212  U.  S. 
414,  53  L.  ed.  577,  29  Sup.  Ct.  Rep.  357; 
Omaha  v.  Omaha  Water  Co.  218  U.  S.  180, 
54  L.  ed.  991,  80  Sup.  Ct.  Rep.  615. 

A  railroad  is  performing  a  function  of 
the  state,  and  in  so  doing  is  exercising  gov- 
ernmental powers 

Budd  T.  New  York,  143  U.  S.  517,  549,  36 
L.  ed.  247,  257,  4  Inters.  Com.  Rep.  45,  12 
Sup.  Ot.  Rep.  468;  Smyth  v.  Ames,  169  U. 


S.  544,  42  L.  ed.  848,  18  Sup.  Ct.  Rep.  418; 
Cotting  V.  Kansas  Stock  Yards  Co.  (Cotting 
V.  Godard)  183  U.  S.  79,  46  L.  ed.  92,  22 
Sup.  Ct.  Rep.  30. 

In  no  case  should  the  return  be  computed 
upon  a  sum  greater  than  the  original  in- 
vestment. 

Re  Advances  in  Rates,  20  Inters.  Com. 
Rep.  347;  Covington  &  L.  Tump.  Co.  v. 
Sandford,  164  U.  S.  578,  596,  41  L.  ed.  560, 
566,  17  Sup.  Ct.  Rep.  198;  Missouri,  K.  & 
T.  R.  Co.  V.  Interstate  Commerce  Commis- 
sion, 164  Fed.  645;  Smyth  v.  Ames,  169  U. 
S.  544,  42  L.  ed.  848,  18  Sup.  Ct.  Rep.  418; 
San  Diego  Land  ft  Town  Co.  v.  National 
City,  174  U.  S.  739,  43  L.  ed.  1154,  19  Sup. 
Ct.  Rep.  804;  Minneapolis  ft  St.  L.  R.  do. 
V.  Minnesota,  186  U.  S.  257,  46  L.  ed.  1151, 
22  Sup.  Ct.  Rep.  900;  San  Diego  Land  ft 
Town  Co.  V.  Jasper,  189  U.  S.  439,  47  h,  ed. 
892,   23   Sup.   Ct.   Rep.   571;    Knoxville   v. 


services  to  each  other  eould  only  be  deter- 
mined by  first  settling  the  relative  cost  of 
doing  each  business. 

The  gross  revenue  method  comes  in  for 
oondemnation  in  Simpson  v.  Shepabd;  Mis- 
souri Rate  Cases  (Knott  v.  Chicago,  B.  ft 
Q.  R.  Co.)  230  U.  S.  474,  post,  1571,  33  Sup. 
Ct.  Rep.  975,  and  Allen  v.  St.  Louis,  I.  M. 
ft  8.  R.  Co.  230  U.  S.  553,  post,  1625, 33  Sup. 
Ct  Rep.  1030.  "The  value  of  the  use," 
says  Mr.  Justice  Hughes  in  the  case  first 
atiove  cited,  "is  not  shown  by  gross  earn- 
ings. The  gross  earnings  may  be  con- 
sumed by  expenses,  leaving  little  or  no 
profit.  If,  for  example,  the  intrastate  rates 
were  so  far   reduced   as  to  leave   no  net 

Srofits,  and  the  onl^  profitable  business  was 
ie  interstate  business,  it  certainly  could 
not  be  said  that  the  value  of  the  use  was 
measured  by  the  gross  revenue.    .    .    . 

"When  rates  are  in  controversy  it  would 
seem  to  be  necessary  to  find  a  basis  for  a 
division  of  the  total  value  of  the  property 
independently  of  revenue,  and  this  must  be 
found  in  the  use  that  is  made  of  the  prop- 
erty. That  is,  there  should  be  assigned  to 
each  business  that  proportion  of  the  total 
value  of  the  property  which  will  correspond 
to  the  extent  of  its  employment  in  that  busi- 
ness. It  is  said  that  this  is  extremely  dif- 
ficult; in  particular,  because  of  the  neccs- 
witj  for  makinjg  a  division  between  the  pas- 
senger and  freight  business,  and  the  obvious 
laek  of  correspondence  between  ton-miles 
and  passenger-miles.  It  does  not  appear, 
however,  that  these  are  the  only  units  avail- 
able for  such  a  division;  and  it  would  seem 
that,  after  assigning  to  the  passenger  and 
freight  departments,  respectively,  the  prop- 
erty exclusively  used  in  each,  comparable 
nae-unite  might  be  found  which  would  af- 
ford the  basis  for  a  reasonable  division  with 
mpeei  to  property  used  in  common.** 

And  the  court  in  these  eases  further 
holds  that  general  estimates  of  conditions 
<if  transportation  with  reference  to  the  extra 
§7  Jj.  6d. 


cost  of  the  intrastate  business  of  a  earner 
over  its  interstate  business  cannot  take  the 
place  of  data  compiled  for  fairly  representa- 
tive test  periods. 

A  finding  that  railway  rates  as  fixed  by 
the  state  are  confiscatory  cannot  be  baaed 
upon  an  intrastate  valuation  of  the  railway 
property  which,  if  extended  to  the  entire 
railway  system,  would  greatly  exceed  the 
railway  company's  total  capitalization,  in 
the  absence  of  clear  and  convincing  proof 
that  the  value  actually  existed,  and  that 
the  different  items  of  pioperty  were  esti- 
mated respectivelv  by  correct  methods  and 
in  accordance  with  proper  criteria  of  value. 
Missouri  Rate  Cases  (Knott  v.  Chicago,  B. 
ft  Q.  R.  Co.)  230  U.  S.  474,  post,  1571,  S8 
Sup.  Ct.  Rep.  975. 

The  usual  rules  for  valuation  are  not  con- 
trolling, where  the  railroad  is  built,  main- 
tained, and  operated  essentially  for  inter- 
state purposes,  and  its  intrastate  business 
is  merely  incidental,  amounting  only  to 
about  5  per^  cent  of  the  total  business,  so 
that  it  is  impracticable  to  make  a  reason- 
able return  on  the  capital  invested  from 
intrastate  traffic  solely  the  basis  for  the 
establishment  of  the  maximum  intrastate 
passenger  rates.  Washington  South  R.  0(ft. 
V.  C^m.  112  Va.  515,  71  S.  E.  539. 

Where  extensive  branch  lines  are  con- 
structed through  new  and  unsettled  sec- 
tions of  the  state  at  great  expense,  owing 
to  the  swampy  countrv,  and  are  built  prin- 
cipally to  serve  as  feeders  for  the  main 
lines,  and  to  enable  the  roads  to  obtain 
shorter  lines  for  their  interstate  traflic, 
which  merely  passes  through  the  state,  the 
companies  are  not  entitled  to  as  great  a 
compensation  from  intrastate  business,  on 
their  investments  therein,  as  upon  the  in- 
vestment in  ordinary  roads  built  for  the 
accommodation  of  intrastate  as  well  as  in- 
terstate business.  Re  Arkansas  R.  Rates, 
168  Fed.  782. 
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KnoxTille  Water  Co.  212  U.  S.  1,  58  L.  ed. 
371,  29  Sup.  Ct.  Rep.  148;  Wilcox  ▼.  Con- 
toUdated  Gas  Co.  212  U.  S.  19,  63  L.  ed. 
382,  29  Sup.  Ct.  Rep.  192,  15  Ann.  Cas.  1034. 

The  inventory  should  include  only  prop- 
erty eontributed  by  the  carrier. 

Munn  y.  Illinois,  94  U.  S.  126,  24  L.  ed. 
84;  Minneapolis  &  St.  L.  R.  Co.  y.  Minne- 
Boto,  186  U.  S.  268,  46  L.  ed.  1158,  22  Sup. 
Ct.  Rep.  900. 

The  burden  of  proving,  by  clear  and  con- 
vincing evidence,  the  claim  of  confiscation, 
rested  upon  complainants  at  every  stage  of 
the  case,  and  included  the  establishment, 
by  saisfactory  evidence,  of  each  element 
necessary  to  a  determination  of  that  claim. 

Railroad  Commission  v.  Cumberland 
Teleph.  &  Teleg.  Co.  212  U.  S.  414,  53  L. 
ed.  577,  29  Sup.  Ct.  Rep.  357. 

The  questions  involved  here  are  those  af- 
fecting the  public,  and  their  determination 
by  this  court  will  necessarily  affect  public 
interests  throughout  the  entire  country; 
therefore  no  position  taken  by  any  public 
officer  or  employee  can  foreclose  the  action 
of  the  court,  or  prevent  it  from  passing 
upon  the  soundness  of  the  claim  in  itself. 

Chicago  k  O.  T.  R.  Co.  v.  Wellman,  143 
U.  S.  339-346,  36  L.  ed.  176-180,  12  Sup. 
Ct.  Rep.  400. 

A  railroad  cannot  insist  upon  a  return 
which  is  excessive  if  based  upon  its  capital 
stock. 

The  aggregate  capital  stock  of  a  corpo- 
ration is  the  public  representation,  made  by 
it,  of  the  amount  of  the  funds  and  proper- 
ties combined  under  the  organization;  it 
is  the  basis  upon  which  dividends  are  paid, 
control  secured,  and  is  required  to  be  fixed 
by  the  charter  for  the  security  of  the  public 
at  large,  as  well  as  those  dealing  with  the 
corporation. 

Barry  v.  Merchants'  Exch.  Co.  1  Sandf. 
Ch.  280;  Thomp.  Corp.  §§3404  ei  seq.; 
Morawetz,  Priv.  Corp.  2d  ed.  §  781. 

The  valuation  here  must  fall,  if  for  no 
other  reason  than  that  the  master  failed  to 
allow  for  depreciation. 

Knoxville  v.  Knoxville  Water  Co.  212  U. 
&  1,  53  L.  ed.  371,  29  Sup.  Ct.  Rep.  148. 

A  public  agency,  such  as  a  railroad  created 
by  public  authority,  vested  with  govern- 
mental authority,  may  not  continuously  in- 
crease its  rates  in  proportion  to  the  in- 
crease in  its  value,  either  (1)  because  of 
betterments  which  it  has  made  out  of  in- 
come, or  (2)  because  of  growth  of  the  prop- 
erty in  value,  due  to  the  increase  in  value 
of  the  land  which  the  company  owns. 

Spokane  v.  Northern  P.  R.  Co.  15  Inters. 
Com.  Rep.  376;  Re  Advances  in  Rates,  20 
Inters.  Com.  Rep.  307. 

The  property  is  to  be  valued  as  though 
offered  hy  BBle  by  one  who  desires,  but  is 
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not    obliged,    to    sell,    and    bought   by    ont 
who  is  under  no  necessity  to  do  so. 

Lewis,  £m.  Dom.  3d  ed.  706;  Stinson  t. 
Chicago,  St.  P.  &  M.  R.  Co.  27  Minn.  284, 
6  N.  W.  784;  King  v.  Minneapolis  Unioa 
R.  Co.  32  Minn.  224,  20  N.  W.  186;  Miaaii- 
sippi  k  R.  River  Boom  Co.  ▼.  PatterMm,  98 
U.  S.  403,  25  L.  ed.  206. 

Innumerable  state  laws  have  been  declared 
unconstitutional  because  they  applied  to 
subjects  within  the  Federal  jurisdiction, 
and  with  the  same  uniformity  Federal  laws 
have  been  overthrown  when  they  applied 
to  subjects  of  state  jurisdiction. 

Trade-Mark  Cases,  100  U.  S.  82,  26  L.  ed. 
550;  Illinois  C.  R.  Co.  v.  McKendree,  208 
U.  S.  514,  51  L.  ed.  298,  27  Sup.  Ct.  Rep. 
153;  Employers'  Liability  Cases  (Howard 
V.  Illinois  C.  R.  Co.)  207  U.  S.  463,  52  U 
ed.  297,  28  Sup.  Ct.  Rep.  141. 

The  internal  commerce  of  a  state — that 
is,  the  commerce  which  is  wholly  confined 
within  its  limits — is  as  much  under  its  con- 
trol as  foreign  or  interstate  commerce  is  un- 
der the  control  of  the  general  government. 

Gibbons  v.  Ogden,  9  Wheat  194,  6  L.  ed. 
69 ;  Sands  v.  Manistee  River  Improv.  C6. 123 
U.  S.  288,  31  L.  ed.  149,  8  Sup.  Ct.  Rep.  113. 

The  reasonableness  or  unreasonableness 
of  rates  prescribed  by  a  state  for  the  trans- 
portation of  persons  or  property  wholly 
within  its  limits  must  be  determined  witli* 
out  reference  to  the  interstate  business  of 
the  carrier,  or  the  profits  derived  from  it; 
but  it  by  no  means  follows  that  the  eooh 
panics  are  entitled  to  earn  the  same  per- 
centage of  profit  on  all  classes  of  freight 
carried. 

Minneapolis  &  St.  L.  R.  Co.  v.  Minnesota^ 
186  U.  S.  257,  46  L.  ed.  1151,  22  Sup.  Ct 
Rep.  900. 

If  the  power  of  the  state  over  internal 
commerce  were  destroyed,  it  would  leave 
that  commerce  free  from  governmental  eoB- 
trol. 

Missouri  P.  R.  Co.  v.  Kansas,  216  U.  8L 
262,  54  L.  ed.  472,  30  Sup.  Ct.  Rep.  330. 

The  legislature  has  power  to  fix  ratee, 
and  the  extent  of  judicial  interference  is 
protection  against  unreasonable  rates. 

Chicago  &  G.  T.  R.  Co.  v.  Wellman,  148 
U.  S.  339,  344,  36  L.  ed.  176,  179,  12  Sup. 
Ct.  Rep.  400. 

The  establishment  of  a  rate  is  the  mak- 
ing of  a  rule  for  the  future,  and  therefore 
is  an  act  legislative,  not  judicial,  in  kind. 

Prentis  v.  Atlantic  Coast  Line  R.  Ca 
211  U.  S.  210,  226,  53  L.  ed.  160,  168,  tt 
Sup.  Ct.  Rep.  67. 

Under  the  interstate  commerce  act,  ealy 
arbitrary  and  wrongful  discrimination  ^ 
interstate  rates  between  localitiee  is  pr^ 
hibited.     If   the  circumstances  and  oooAi* 
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tions  affecting  the  transportation  differ,  the 
right  to  equality  of  rates  ceases. 

£a8t  Tennessee,  V.  &  G.  R.  Co.  v.  Inter- 
state Commerce  Commission,  181  U.  S.  1, 
46  L.  ed.  719,  21  Sup.  Ct.  Rep.  616;  Inter- 
state Commerce  Commission  v.  Louisville  & 
K.  R.  Co.  190  U.  S.  284,  47  L.  ed.  1066, 
23  Sup.  Ct.  Rep.  687. 

A  railroad  cannot  raise  the  issue  of  dis- 
crimination between  localities. 

Interstate  Commerce  Commission  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.  218  U.  S.  88,  110, 
64  L.  ed.  946,  967,  80  Sup.  Ct.  Rep.  661. 

Discrimination  under  an  interstate  com- 
merce law  cannot  be  predicated  of  differences 
between  interstate  and  intrastate  rates;  one 
of  the  reasons  being  that  obedience  to  a 
state  law  by  a  carrier  cannot  be  said  to  be 
voluntary. 

Saunders  v.  Southern  Exp.  Co.  18  Inters. 
Com.  Rep.  416. 

A  rate  fixed  by  a  state  railroad  commis- 
sion for  intrastate  traffic,  if  just  and  rea- 
sonable in  and  of  itself,  cannot  be  held  to 
be  unlawful  or  discriminatory  because  it 
may  conflict  with  some  rate  fixed  by  a  rail- 
road company  for  interstate  traffic  Upon 
adjustment  the  latter  must  yield. 

Woodside  v.  Tonopah  &  G.  R.  Co.  184  Fed. 
860;  Ames  v.  Union  P.  R.  Co.  64  Fed.  171. 

An  intrastate  rate  cannot  be  fixed  by  an 
interstate  standard. 

LouisYille  &  N.  R.  Co.  v.  Eubank,  184  U. 
8.  27,  32,  43,  46  L.  ed.  416,  419,  423,  22 
Sup.  Ct.  Rep.  277. 

No  presumption  of  law  that  a  rate  upon 
a  particular  commodity  is  reasonably  low 
exists  because  such  rate  has  been  duly  pub- 
lished and  filed  by  the  carrier  with  the 
Interstate  Commerce  Commission. 

Illinois  C.  R.  Co.  v.  Interstate  Commerce 
Commission,  206  U.  S.  441,  61  L.  ed.  1128, 
27  Sup.  Ct.  Rep.  700. 

Conflict  between  state  and  Federal  author- 
ity arises  only  where  the  interference  of 
the  one  with  the  other  is  direct. 

Louisville  &  N.  R.  Co.  v.  Kentucky,  183 
U.  S.  603,  46  L.  ed.  298,  22  Sup.  Ct.  Rep. 
06;  Missouri  P.  R.  Co.  v.  Kansas,  supra. 

An  examination  of  the  recent  decisions 
of  the  Federal  courts  in  other  jurisdictions 
shows  that  no  misunderstanding  exists  as 
to  the  law  on  this  subject  as  it  has  been 
heretofore  laid  down  by  this  court. 

Louisville  &  N.  R.  Co.  v.  Siler,  186  Fed. 
176;  Oregon  R.  &  Nav.  Co.  v.  Campbell,  173 
Fed.  967;  Southern  P.  Co.  v.  Campbell,  189 
Fed.  182;  Woodside  v.  Tonopah  &  G.  R.  Co. 
184  Fed.  360. 

When  the  judgment  of  the  legislative 
bimneh  of  the  government  has  been  exercised, 
and  rates  have  been  prescribed  which  afford 
a  retum  upon  the  property  ever  and  above 
the  oost  of  operation  and  the  payment  of 
IT  lie  ed. 


fixed  charges  and  taxes,  it  is  to  be  pre- 
Bumed  that  such  is  the  return  the  law-noak- 
ing  power  intended.  May  the  courts,  under 
the  due-process  and  equal-protection-of-the- 
law  provisions  of  the  14th  amendment,  sub- 
stitute their  judgment  for  that  of  the  law- 
making power,  as  to  whether  the  return  so 
fixed  is  reasonable  or  not?  If  they  may, 
why  continue  to  call  the  rate-making  power 
a  legislative  one? 

Reagan  v.  Farmers'  Loan  &  T.  Co.  164 
U.  S.  362,  38  L.  ed.  1014,  4  Inters.  Com. 
Rep.  660,  14  Sup.  Ct  Rep.  1047;  Louisville 
&  N.  R.  Co.  V.  Siler,  186  Fed.  189;  Chicago, 
B.  &  Q.  R.  Co.  V.  Iowa  (Chicago,  B.  &  Q. 
R.  Co.  V.  Cutts)  94  U.  S.  166,  161,  162,  24 
L.  ed.  94,  96;  Dow  v.  Beidelman,  126  U.  S. 
680,  687,  31  L.  ed.  841,  843,  2  Inters.  Com. 
Rep.  66,  8  Sup.  Ct  Rep.  1028;  San  Diego 
Land  &  Town  Co.  v.  National  City,  174  U.  S. 
739,  43  L.  ed.  1164,  19  Sup.  Ct  Rep.  804. 

In  the  regulation  of  railroad  rates  under 
the  police  power  of  a  state,  no  "taking*'  of 
the  property,  in  the  constitutional  sense,  is 
contemplated. 

Chicago,  B.  &  Q.  R.  Co.  v.  Illinois,  200 
U.  S.  661,  693,  60  L.  ed.  696,  609,  26  Sup. 
Ct.  Rep.  341,  4  Ann.  Cas.  1175;  Miigler  v. 
Kansas,  123  U.  S.  623,  669,  31  L.  ed.  206, 
213,  8  Sup.  Ct  Rep.  273 ;  New  York  &  N.  E. 
R.  Co.  V.  Bristol,  161  U.  S.  666,  667,  671, 
38  L.  ed.  269,  272,  274,  14  Sup.  Ct.  Rep. 
437;  Gibson  v.  United  States,  166  U.  8. 
269,  271,  276,  41  L.  ed.  996,  1000,  1002, 
17  Sup.  Ct.  Rep.  678;  New  Orleans  Gas- 
light Co.  V.  Drainage  Commission,  197  U.  8. 
463,  49  L.  ed.  831,  26  Sup.  Ct.  Rep.  471; 
Union  Bridge  Co.  v.  United  States,  204  U.  S. 
364,  386,  387,  400,  61  L.  ed.  623,  634,  639, 
27  Sup.  Ct  Rep.  367. 

Inasmuch  as  railroads  are  performing  a 
function  of  the  state,  the  rights  of  a  rail- 
road are  to  be  determined  by  the  same 
rules  which  would  apply  to  the  state,  had 
it  performed  its  functions  itself. 

Cotting  V.  Kansas  City  Stock  Yards  Co. 
(Cotting  V.  Godard)  183  U.  S.  79,  46  L.  ed. 
92,  22  Sup.  Ct.  Rep.  30. 

The  court  improperly  apportioned  between 
passenger  and  freight  and  between  interstate 
and  intrastate  business  in  each,  the  ''re- 
production cost"  taken,  though  improperly, 
as  the  basis  upon  which  to  predicate  rates. 

Chicago,  M.  &  St.  P.  R.  Co.  v.  Tompkins, 
176  U.  S.  167,  176,  44  L.  ed.  417,  421,  20 
Sup.  Ct   Rep.  336. 

There  was  evidence  from  which  many 
different  rules  could  have  been  formulated, 
and  the  one  arbitrarily  adopted  by  the 
master  is  the  one  most  unfair  to  the  state. 
It  is  clearly  indefensible  because  of  its  in- 
herent unreasonableness,  and  because  it 
gives  results  that  are  demonstrably  false. 

Knoxville  v.  Knoxville  Water  Co.  21S  U. 
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a.  1,  8,  S3  L.  sd.  371,  378,  2g  Sup.  CL  Hep.  Addfiton   Pipe  4   Steel    Co.   t.    United 

lU,  BUtea,  176  U.  S.  211,  231,  44  L.  ed.  130,  141, 

The    praotioe     of    milfing     improfementa  20  Sup.  Ct.  Rep.  B6;  Gilmui  t.  Fhilkdel^ua, 

from   the  euuingi,  And  cbu-giog  them  to  3  W^L  713,  18  !>.  ed.  D6. 

the  operBting  upeiuee  of  the  je^r  in  which  The   internal   oonuneree  of   the   etata  ii 

th«y  Kre  nwde,  for  the  purpose  of  discredit-  excluiively  within  ita  controL 

iag  ntee,  wsa  expreuly  eoudenmed  b;  tbii  OibbouB   r.   Ogden,    B   Wheel    1,    £03,  • 

court  in  Dliuoii  C.  E.  Co.  t.  IntereUte  Com-  L.  ed.  23,   71;    LicenM  Tu  Guee,  S  WsU. 

meree  Commiuion,  200  U.  S.  441,  fil  L.  ed.  taz,  IB  L.  ed.  497;  Trede  M&rk  Cum,  100 

1128,  27  Sup.  Ct.  Rep.  700.  U.  S.  62,  96,  23  L  ed.  660,  362;   Humita) 

The    court    errooeouelj    auigned    ui    ex-  &  St.  J.  R.  Co.  t.  Eneen,  05  U.  B.  406,  U 

eeuive    proportion    of    tot^l    operktiug    eX'  L.  ed.  627;   Lord  V.  Qood«Il,  N.  &  P.  S.  8. 

penMe  to  lntrut«U  bueiuees,  both  freight  Co.  102  U.  S.  641,  643,  20  L.  ed.  224,  223; 

■nd  pasaenger.  Sajida  t.  Manistee  River  Improv.  Co>  123 

Northern  P.  R.  Co.  v.  Kejtt,  81  Fed.  47;  U.  S.  288,  20fi,  31  h.  ed.  149,  IBl,  8  Sap. 

Soathem  P.  Co.  v.  Butine,  170  Fed.  723;  Ct  Rep.  113. 

Chiea^  U.  A  St.  P.  R.  Oo.  t.  Tompkiu,  The   aatiooal  government  iisa  ule  jaiiS' 

170  U.  B.  107,  44  L.  ed.  417,  20  Sup.  Ct.  dictira  over  cues  involving  the  reuonnble- 

Rap.  330.  neoB  of  rate*  per  M,  mod  diseriminatloae  in 

McMr..  Clifford  Thorn.,  H.  T.  CTarke,  Jr.,  '''^«\i»tf"t"^  ^*'J|*^       „,.     .     „, 

George  A.  Henshaw,  Joh^  M.rrtell.  Ro^  ..^."^JV  ^^^r  *1  ^.P^i'vH'"""*^ 

C.  rhn««,   P.   W    Dougherty,  Q^t  O.  "■  ^"J'J'*  h,'^-  ^-  ^  ^*^  '^ 

M.rtin.T^G.    Powell,    J.    H.    HenderwD.  ^^T  ^^J  I  ^^P"  "".^"I^.h- 


Dwight  N.  Lewis,  William  D.  Williems,  W. 


The  states  have  sole  jurisdiction  orer  el 


H.  BtutoBU,  .Dd  H.  R.  OglWb,  tied  .  irW   »"1;,1°«0,«  r».o».Men«»  rf  r.U.  ,^  n 
j.        -  D       <  mjj  discrinuoations  between  rate*,  on  tralBs 

V.,,  llttl.  »rtou.  .o».ld,„lta  wlU  1.  "''■B  b.tw«.  potoU  jOl  ol  .hid,  .r.  J. 
giv„  by  u,yo«  lo  th,  ld«  Ital  mrdy  Ih.   JJ^i-^"         '""'  '°°^""  '^"^  ""' 
number  of   reductions,   in  itself,  will  make 
the  orders  of  the  Hiiinesota  authorities  un- 
constitutional.      The    court    has    repeatedly  ,      .    „,    „,  „     ,.:.    .,,    ,-,    ~~  . 


Texas  t  P.  R.  Oo.  t.  Railroad  Commis- 
183  Fed.  1006;  BalUmore  A  O.  R.  Co. 


ed.  078,  683-685;  Wabuh,  St.  L.  *  P.  R. 
passenger  or  freight  rate,  within"  th.  re-  ??1  %"'T''  ]'^  ^- ^-  ^'1'  "'.',"  V*" 
srectivVstites.  "*'_ 2"'   ^  i.".^""   ?"^-  M'  "'  ^  ?^^ 


schedules  of  rates,  each  one  covering  all  the 


T_     ,^i.-            D    J.  n    t,    r.     Z  r^f.\  165,  24  L.  ed.  94;  Peik  V.  Chicago  *  N.  W. 

«  n  8     S"?A'  S  t.'l£l™d  ^^.  «■  '='■  «<  "■  S-  i".  »  I-  -i  "i  Be-S" 

Jfo^r™  ',?J  n  1"  307^;  rtd  IS?  .  '•  >'"»™'  ^'  »  T.  Co.  IM  U.  S.  3^w 

Bion  Cases,  110  U.  B.  307,  29  L.  ed.  636,  B  ,_   ,        .    ,-,j    ,^^g     .   t_.._    ri„„     !>..« 

Sd,.  CI.  R.p.  334,  388,  1191;  Dow  ..  Beldel-  ''„    '  i,'       !..'  I      '.J.,^              2* 

,, „„    sn    o  o.,.,    n.    w...    moo     r„»  contlle   Trust   Co.    1&4    U.   8.   413,   417,   38 

SSo„   I'r     HridorCo     ,     K-olS;     !M  ^  "^   '<^'   '»■  «  '"'•"•  °^  '^  '"■ 

ington   ft   C.    Bridge   Co.    v.   Kentucky,    J64  M-,-k._  o    w    r^ 

US.  204.  38  L  ed.  062,  4  Inters.  Com.  Hep.  ^*  ^"P'  ^  ??■  ^'^V,*'*'*^  L  ?*  ^ 

M»,    14    Sup.    Ct    Re^.    1087;    Reagan    v.  '■  ^^^h  Dakota,  216  U.  S.  670,  64  L  ed. 

Partners'  Lokn  t  T.  C^.  154  U.  S.  362,  38  «*■  3"  8»P-  "■  ^-  *23- 

L.  ed.   1014,  4   iDtera.   Com.  Rep.   5B0,   14  The   removal  of  diacruoinations  betweaa 

Sup.    Ct.    Hep.    1047;    Smyth   v.  Ames,    169  *"»  "*«".  we  o'  "^ich  ia  on  an  intrastate 

U.  8.  466,  42  L.  ed.  819,  18  Sup.  Ct.  Rep.  ^^^l,  md  the  other  on  an  interatate  haul, 

418;  Chicago,  M.  t  St  P.  R.  Co.  v.  Tomp-  is  not  subject  to  itate  reguIaUon. 

Una,  176  U.  S.  167,  44  L.  ed.  417,  20  Sup.  Louisville  ft  N.  R.   Co.   v.  Bnbank,  184 

Ct  Rep.  336.  U.  S.  S7,  40  L.  ed.  410,  22  Bap.  Ct  Rap. 

If  the  disturbance  of  the  eziating  relation  277;    Louiaville  ft  N.   H.  Co.  t.  Kaito^, 

between    competitive    state    and    interstate  1S3  U.  S.  E03,  618,  610,  46  L.  ed.  £08,  300, 

rates  ia  the  correct  criterion,  no  reduction  22  Sup.  Ct.  Rep.  95. 

can  be  made   in   state  rate*   without   inter-  The   interstate   commerce   act   apeeUcally 

fering  with  interstate  commerce.  limits    its    own    applications   to    intcrstata 

Louisville  ft  N.  R.  Co.  v.  Eubank,  1B4  U.  B.  rates,   and    alleged   diseriminattons  betweta 

27,  40  L.  ed.  41S,  22  Sup.  Ct.  Hep.  277.  sUte  and    interstate   rates  have  been   hdi 

U  the  power  to  regulate  intrastate  rates  not  to  come  under  the  proviaim  of  the  aat, 

ia  not  vested  in  the  separate  states,  where  Saunders  v.  Southern  Bzp.  Co.  IS  Inteia. 

<Iasa  it  lodgel  Com.  Rep.  41S. 
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Involuntary  diBcriniinationB  are  not  oor- 
ered  by  the  act  to  regulate  commerce. 

Re  Freight  Ratea,  11  Inters.  Com.  Bap. 
180. 

If  it  be  found  that  the  proposed  Minnesota 
rates,  in  and  of  themselves,  are  reasonable, 
it  removes  the  necessity  to  consider  the 
reasonableness  of  the  interstate  rates. 

East  Tennessee,  Y.  ft  G.  R.  Co.  y.  Inter- 
state Commerce  Commission,  181  U.  8.  1,  45 
L.  ed.  719,  21  Sup.  Ct.  Rep.  S16;  Indianap- 
olis Freight  Bureau  y.  Cleveland,  C.  C. 
&  St.  L.  R.  Co.  16  Inters.  Com.  Rep.  513; 
Montgomery  Freight  Bureau  y.  Louisyille  k 
N.  R.  Co.  17  Inters.  Com.  Rep.  629;  South- 
ern P.  Co.  V.  Interstate  Commerce  Com- 
mission, 219  U.  8.  433,  443-445,  55  L.  ed. 
283,  286,  287,  31  Sup.  Ct  Rep.  288;  Inter- 
state Commerce  Commission  v.  Stickney,  216 
U.  S.  98,  109,  64  L.  ed.  112,  115,  30  Sup. 
Ct.  Rep.  66;  Texas  &  P.  R.  Co.  v.  Abilene 
Cotton  Oil  Co.  204  U.  8.  426,  443,  444,  51 
L.  ed.  563,  560,  27  Sup.  Ct.  Rep.  360,  9 
Ann.  Cas.  1076. 

The  definite  question  as  to  what  kind  of 
regulations  directly  affect  interstate  com- 
merce has  been  a  pivotal  issue  in  many 
cases. 

Gibbons  ▼.  Ogden,  9  Wheat,  194,  6  L.  ed. 
69;  The  Daniel  Ball,  10  Wall.  657,  19  L. 
ed.  999;  Hall  v.  DeCuir,  95  U.  S.  486,  24 
L.  ed.  547;  Kidd  v.  Pearson,  128  U.  S.  1, 
17,  32  L.  ed.  346,  349,  2  Inters.  Com.  Rep. 
232,  9  Sup.  Ct.  Rep.  6;  Missouri  P.  R.  Co. 
V.  Kansas,  216  U.  S.  262,  283,  284,  64  L.  ed. 
472,  481,  482,  30  Sup.  Ct.  Rep.  330;  Mis- 
souri P.  R.  Co.  V.  Larabee  Flour  Mills  Co. 
211  U.  S.  612,  63  L.  ed.  352,  29  Sup.  Ct. 
Rep.  214;  Lake  Shore  &  M.  S.  R.  Co.  y. 
Ohio,  173  U.  S.  285,  43  L.  ed.  702,  19  Sup. 
Ct.  Rep.  465 ;  Sherlock  y.  Ailing,  93  U.  S.  99, 
23  L.  ed.  819;  State  Tax  on  R.  Gross  Re- 
ceipts, 15  Wall.  284,  21  L.  ed.  164;  The  Win- 
nebago, 205  U.  S.  354,  51  L.  ed.  836,  27 
Sup.  Ct.  Rep.  509;  Pennsylvania  R.  CO.  y. 
Hughes,  191  U.  S.  477,  48  L.  ed.  268,  24 
Sup.  Ct.  Rep.  132;  Allen  y.  Pullman's  Pal- 
ace Car  Co.  191  U.  S.  171,  48  U  ed.  134,  24 
Sup.  Ct.  Rep.  39;  Field  v.  Barber  Asphalt 
Paving  Co.  194  U.  S.  618,  48  L.  ed.  1142,  24 
Sup.  Ct.  Rep.  784. 

The  effect  of  state  rates  upon  interstate 
rates,  because  of  competition  between  local- 
ities, has  frequently  been  in  issue,  and  dur- 
ing the  entire  history  of  rate  regulation  it 
has  never  been  held  by  this  court  to  consti- 
tute a  direct  burden  upon  interstate  com- 
merce. 

Stone  r.  Farmers'  Loan  k  T.  Co.  116  U. 
8.  307,  20  L.  ed.  636,  6  Sup.  Ct.  Rep.  834, 
388,  1191;  Chicago,  B.  &  Q.  R.  Co.  y.  Iowa 
(Chicago,  B.  &  Q.  R.  Co.  y.  Cutts)  94  U.  8. 
155,  24  L.  ed.  94 ;  Smyth  y.  Ames,  169  U.  8^ 
466,  42  L.  ed.  819,  18  Sup.  Ct  Rep.  418; 
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Coyington  ft  C.  Bridge  Ok  ▼•  Knliiel^,  164 
U.  8.  204,  eOO,  S8  K  ed.  062,  965,  4  Litenu 
Com.  Rep.  649, 14  Sap.  Ct  Rep.  1087 ;  Lonii- 
yilla  ft  N.  R.  Co.  ▼.  Kcntudej,  188  U.  8. 
503,  618,  46  L.  ed.  898,  806,  22  Sapu  Ot 
Rep.  06. 

Daring  tho  past  year  or  so  the  iagoe  of 
interference  with  interstate  oommttroe  hat 
been  presented  in  the  Federal  ooarta,  in- 
yolying  intrastate  nim  in  Hm  itatet  of 
Kentucky  (Louisyille  ft  N.  R.  Co.  y.  Siler, 
186  Fed.  176) ;  Arkansas  (8t  Looia  Soath- 
western  R.  Co.  y.  Allen,  187  Fed.  290) ;  Mia- 
soari  (St.  Louis  ft  S,  F.  R.  Co.  y.  Hadl^y, 
168  Fed.  S17);  Oregon  (Oregon  R.  ft  Nay. 
Co.  y.  Campbell,  17S  Fed.  967;  Southern 
P.  Co.  y.  CampbeU,  189  Fed.  182);  Ne- 
vada (Woodside  y.  Tonopah  ft  G.  R.  Ock 
184  Fed.  368),  and  Iowa  (Wells,  F.  ft  Ofi» 
y.  Palmer,  decided  Sept  6,  1911).  In  «yeiy 
one  of  these  cases  the  decision  has  been 
against  the  doctrine  adopted  by  Judge  San- 
bom. 

The  state  could  build  its  own  railroads  if 
it  wanted  to,  and  haul  goods  at  cost  within 
the  state,  and  injure,  to  a  certain  extent^ 
every  point  on  the  border  of  the  state.  That 
is  the  concern  of  the  state.  No  man  can 
deny  this  right  so  long  as  our  present  Fed- 
eral system  of  goyemment  preyails. 

Baltimore  ft  O.  R.  Co.  y.  Maryland,  il 
Wall.  467,  471,  22  L.  ed.  678,  683. 

Should  it  ever  be  proyen  in  any  giyea 
case  that  a  state  has  reduced  its  interior 
rates  with  the  deliberate  purpose  of  injor- 
ing  a  neighboring  state,  then  it  will  be 
ample  time  for  the  courts  to  interfere.  The 
good  faith  of  the  state  is  an  important  con- 
sideration in  the  ease  at  bar.  No  one  haa 
suggested  the  possibility  of  such  a  motiT« 
upon  the  part  of  Minnesota.  When  snch  a 
case  arises,  the  courts  will  act,  as  was  sug- 
gested under  other  eireumstaneea,  when  It 
could  be  shown  thai  a  city  or  state  soaghl 
to  reduce  rates  for  sinister  purposes,  in 
order  to  lower  valuea,  with  the  object  of 
purchasing  the  plant 

San  Di^go  Land  ft  Town  Co.  y.  Jasper, 
189  U.  B.  439,  448,  47  L.  ed.  892,  895,  28 
Sup.  Ct  Rep.  671;  Enoxyille  Water  Go.  ▼. 
KnoxyiUe,  180  U.  8.  434,  438,  47  K  ed. 
887,  891,  28  Sup.  Ct.  Rep.  681. 

The  companiea  may  for  their  own  eon- 
venience,  to  secure  business,  or  for  any  other 
reason,  rearrange  their  interstate  rates, 
and  make  them  conform  to  the  loeal  rmtes 
prescribed  by  the  statute,  bat  surely  there 
is  no  legal  compulsion. 

Ames  y.  Union  P.  R.  Co.  64  Fed.  172. 

In  numerous  cases  brought  before  the  Fed- 
eral Commission,  the  Commission  has  fonnd 
it  necessary  to  adjust  the  rates  without  re- 
gard to  this  relatiyely  equal  nsileage  pro- 
gression, whieh  the  master  inda  most  be 
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followed  In  the  caseB  at  bar,  or  failing  so  to 
do^  unjuBt  discrimination  in  fact  exists. 

Johnson  v.  Chicago,  St.  P.  M.  ft  0.  R.  Co. 
9  Inters.  Com.  Rep.  221. 

There  exists  no  presumption  of  law  that 
rates  are  reasonably  low  simply  because 
they  have  been  duly  published  by  a  carrier. 

Illinois  C.  R.  Co.  v.  Interstate  Commerce 
Commission,  206  U.  S.  441,  51  L.  ed.  1128, 
27  Sup.  Ct  Rep.  700. 

The  fact  that  removal  of  a  discrimination 
against  a  given  locality  would  cause  dis- 
turbance of  rates  at  other  points  would 
be  of  little  weight. 

Montgomery  Freight  Bureau  v.  Louisville 
&  N.  R.  Co.  17  Inters.  Com.  Rep.  529. 

Where  a  legislative  tribunal  is  admittedly 
acting  within  its  general  statutory  powers, 
the  court  will  consider  the  entire  record  de 
novo  only  for  the  purpose  of  finding  if  there 
is  any  evidence, — ^first,  that  fraud  existed 
in  the  actions  of  the  legislative  tribunal; 
second,  that  improper  methods  of  investiga- 
tion were  pursued;  third,  that  the  said 
tribunal  based  its  conclusions  upon  princi- 
ples which  are  so  fundamentally  wrong  that 
a  fair-minded  body  of  men  could  not  have 
reached  the  same  conclusion. 

Peik  V.  Chicago  &  N.  W.  R.  Co.  94  U.  S. 
164,  24  L.  ed.  97;  Chicago,  M.  &  St.  P.  R. 
Co.  V.  Minnesota,  134  U.  S.  418,  33  L.  ed. 
970,  3  Inters.  Com.  Rep.  209,  10  Sup.  Ct. 
Rep.  462,  702;  Munn  t.  Illinois,  94  U.  S. 
113,  24  L.  ed.  77;  Railroad  Commission 
Cases,  116  U.  S.  307,  29  L.  ed.  636,  6  Sup. 
Ct  Rep.  334,  388,  1191;  Atlantic  Coast 
Line  R.  Co.  t.  North  Carolina  Corp.  Com- 
mission, 206  U.  S.  1,  51  L.  ed.  933,  27  Sup. 
Ct  Rep.  585,  11  Ann.  Cas.  398;  Chicago, 
M.  &  St.  P.  R.  Co.  T.  MinnesoU,  134  U.  S. 
418,  33  L.  ed.  970,  3  Inters.  Com.  Rep. 
209,  10  Sup.  Ct.  Rep.  462,  702;  Budd  v. 
New  York,  143  U.  S.  517,  36  L.  ed.  247,  4 
Inters.  Com.  Rep.  45,  12  Sup.  Ct.  Rep.  468; 
Brass  v.  North  Dakota,  153  U.  S.  391,  38 
Ia,  ed.  767,  4  Inters.  Com.  Rep.  670,  14  Sup. 
Ct.  Rep.  857;  Smyth  v.  Ames,  169  U.  S. 
466,  42  L.  ed.  819, 18  Sup.  Ct.  Rep.  418;  Chi- 
cago &  N.  W.  R.  Co.  V.  Dey,  1  L.R.A.  744,  2 
Inters.  Com.  Rep.  325,  35  Fed.  866;  Chicago 
&  G.  T.  R.  Co.  V.  Wellman,  143  U.  S.  339,  36 
L.  ed.  176,  12  Sup.  Ct.  Rep.  400;  Reagan  v. 
Farmers'  Loan  k  T.  Co.  154  U.  S.  362,  38 
L.  ed.  1014,  4  Inters.  Com.  Rep.  560,  14 
Sup.  Ct  Rep.  1047;  Covington  k  L.  Tump. 
Road  Co.  V.  Sandford,  164  U.  S.  596,  41 
L.  ed.  566,  17  Sup.  Ct  Rep.  198;  Pingree 
T.  Michigan  C.  R.  Co.  118  Mich.  314,  53 
UUL.  274,  76  N.  W.  635;  Pensacola  k  A. 
R.  Co.  y.  State,  25  Fla.  310,  2  L.R.A.  661, 
2  Inters.  Com.  Rep.  522,  5  So.  833;  Chi- 
cago St  P.  M.  k  0.  R.  Co.  y.  Becker,  35 
Fed.  883;  Lake  Shore  ft  M.  S.  R.  Co.  v. 
Smith,  ITS  U.  8.  684,  43  U  ed.  858,  19  Sup. 
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ct  Rep.  565;  Chicago,  M.  ft  St  P.  R.  Co.  ▼, 
Minnesota,  134  U.  S.  418,  33  L.  ed.  970. 
3  Inters.  Com.  Rep.  209,  10  Sup.  Ct.  Rep. 
462,  702;  Minneapolis  Eastern  R.  Co.  v. 
Minnesoto,  134  U.  S.  467,  33  L.  ed.  9S5,  3 
Inters.  Com.  Rep.  224,  10  Sup.  Ct.  Rep.  473; 
St  Louis  ft  S.  F.  R.  Co.  v.  Gil],  54  Ark. 
101,  11  L.R.A.  452,  15  S.  W.  18,  156  U.  S. 
649,  39  L.  ed.  567,  15  Sup.  Ct  Rep.  484; 
Brass  y.  North  Dakota,  153  U.  S.  391,  38 
L.  ed.  757,  4  Inters.  Com.  Rep.  670,  14  Sup. 
Ct.  Rep.  857,  affirming  2  N.  D.  482,  52  N.  W 
408;  Re  Annon,  50  Hun,  413,  2  N.  Y.  Supp 
275,  affirmed  in  117  N.  Y.  1,  5  L.R.A.  559. 
26  N.  Y.  S.  R.  554,  15  Am.  St  Rep.  46flt 
22  N.  E.  670;  Chicago,  B.  ft  Q.  R.  Co.  ▼ 
Iowa,  (Chicago,  B.  ft  Q.  R.  Co.  v.  Cutta)  94 
U.  S.  155,  24  L.  ed.  94;  Winona  ft  St.  P. 
R.  Co.  y.  Blake,  94  U.  S.  180,  24  L.  ed.  09. 
Dow  V.  Beidelman,  125  U.  S.  680,  31  I. 
ed.  841,  2  Inters.  Com.  Rep.  56,  8  Sup.  Ct. 
Rep.  1028,  affirming  49  Ark.  325,  5  S.  W. 
297;  Missouri  P.  R.  Co.  v.  Smith,  00  Ark. 
221,  5  Inters.  Com.  Rep.  348,  29  S.  W.  752, 
Buffalo  East  Side  R.  Co.  v.  Buffalo  Street 
R.  Co.  Ill  N.  Y.  132,  2  L.R.A.  384,  19 
N.  E.  63;  Parker  v.  Metropolitan  R.  Co.  109 
Mass.  506;  State  v.  Edwards,  86  Me.  102, 
25  L.R.A.  504,  41  Am.  St.  Rep.  528,  29 
N.  E.  947 ;  West  v.  Rawson,  40  W.  Va.  480, 
21  S.  E.  1019;  American  Coal  Co.  v.  Consoli- 
dation Coal  Co.  46  Md.  15;  Tilley  v.  Savan- 
nah, F.  ft  W.  R.  Co.  4  Woods,  449,  5  Fed. 
641 ;  Chicago,  M.  ft  St  P.  R.  Co.  v.  Ackley, 
94  U.  S.  179,  24  L.  ed.  99;  Winchester  ft  L 
Tump.  Road  Co.  v.  Croxton,  98  Ky.  739, 
33  L.R.A.  177,  34  S.  W.  518;  Chicago  Unioa 
Traction  Co.  v.  Chicago,  199  111.  484,  60 
L.R.A.  631,  65  N.  E.  451;  Purdy  v.  Erie 
R.  Co.  162  N.  Y.  42,  48  L.R.A.  669,  56  N.  B. 
508;  Winona  ft  St  P.  R.  Co.  v.  Blake,  94 
U.  S.  180,  24  L.  ed.  99;  Stone  v.  Wisconsin, 
94  U.  S.  180,  24  L.  ed.  102;  StanisUos 
County  v.  San  Joaquin  ft  K.  River  Canal  ft 
Irrig.  Co.  192  U.  S.  201,  48  L.  ed.  406,  24 
Sup.  Ct.  Rep.  241;  Minneapolis  ft  St.  L.  R. 
Co.  V.  Minnesota,  186  U.  S.  257,  46  L.  ed. 
1151,  22  Sup.  Ct  Rep.  900;  San  Diego  Wa- 
ter Co.  V.  San  Diego,  118  Cal.556,  38  L.RJi. 
460,  62  Am.  St.  Rep.  261,  50  Pac.  633;  San 
Diego  Land  ft  Town  Co.  v.  National  City» 
174  U.  S.  739,  43  L.  ed.  1154,  19  Sup.  Ct 
Rep.  804;  San  Diego  Land  ft  Town  Co.  y. 
Jasper,  189  U.  S.  439,  47  L.  ed.  892,  23  Sup. 
Ct.  Rep.  571 ;  Spring  Valley  Waterworks  y. 
Schottler,  110  U.  S.  347,  28  L.  ed.  173,  4  Sup. 
Ct  Rep.  48;  Spring  Valley  Waterworks 
V.  San  Francisco,  82  Cal.  286,  6  L.RJL.  756^ 
16  Am.  St.  Rep.  116,  22  Pac.  910,  1046; 
Chicago,  B.  ft  Q.  R.  Co.  v.  Babcock,  204  U. 
S.  585,  51  L.  ed.  636,  27  Sup.  Ct  Bsp^ 
326;  Willcox  v.  Consolidated  Qas  Co.  Sit 
U.  S.  19,  53  L.  ed.  382,  29  Sup.  Ct.  Bsp^ 
*192,   15   Ann.  Osa,   1034;   Interstate  Oqm- 
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nerce  Commission  t.  Chicago  &  A.  R.  Co. 
216  U.  S.  479,  54  L.  ed.  291,  30  Sup.  Ct. 
Rep.  163;  Baltimore  &  0.  R.  Co.  t.  United 
States,  215  U.  S.  481,  54  L.  ed.  292,  30  Sup. 
Ct  Rep.  164;  Chicago,  B.  &  Q.  R.  Co.  t. 
HcGuire,  219  U.  S.  549,  669,  55  L.  ed. 
S28,  339,  31  Sup.  Ct.  Rep.  259;  Louisville 
&  N.  R.  Co.  v.  Behlmer,  175  U.  S.  648,  44 
Lb  ed.  309,  20  Sup.  Ct.  Rep.  209;  East  Ten- 
nessee, V.  &  G.  R.  Co.  y.  Interstate  Com- 
merce Commission,  181  U.  S.  1,  26,  46  L.  ed. 
719,  728,  21  Sup.  Ct  Rep.  516;  Texas  k 
P.  R.  Co.  T.  Abilene  Cotton  Oil  Co.  204  U.  S. 
426,  443,  444,  61  L.  ed.  553,  560,  27  Sup. 
Ct.  Rep.  350,  9  Ann.  Cas.  1075;  Illinois 
0.  R.  Co.  T.  Interstate  Commerce  Commis- 
sion, 206  U.  S.  441,  51  L.  ed.  1128,  27  Sup. 
Ct.  Rep.  700. 

The  burden  of  showing  the  cost  of  the  bus- 
iness falls  upon  the  railroad  company,  in  a 
judicial  hearing,  before  rates  fixed  by  legis- 
lative authority  can  be  disturbed. 

Seaboard  Air  Line  R.  Co.  v.  Florida,  203 
U.  S.  261,  61  L.  ed.  175,  27  Sup.  Ct  Rep. 
100;  Chicago,  M.  &  St  P.  R.  Co.  v.  Tomp- 
kins, 176  U.  8.  167,  44  L.  ed.  417,  20  Sup. 
Ct.  Rep.  336;  Minneapolis  &  St  L.  R.  Co. 
T.  Minnesota,  186  U.  S.  257,  46  L.  ed.  1151, 
22  Sup.  Ct.  Rep.  900,  affirming  80  Minn. 
101,  89  Am.  St  Rep.  514,  83  N.  W.  60. 

Evidence  as  to  the  confiscatory  character 
of  rates  must  be  so  clear  and  convincing  as 
to  remove  all  doubt  It  must  be  full  and 
persuasive,  and  the  burden  must  be  taken 
and  borne  by  the  railroad  complaining. 

Knoxville  v.  Knoxville  Water  Co.  212 
U.  S.  1,  63  L.  ed.  371,  29  Sup.  Ct  Rep. 
148;  San  Diego  Land  &  Town  Co.  v.  Na- 
tional City,  174  U.  S.  739,  764,  43  L.  ed. 
1154,  1160,  19  Sup.  Ct  Rep.  804;  Chicago, 
M.  &  St.  P.  R.  Co.  V.  Tompkins,  176  U.  S. 
167,  173,  44  L.  ed.  417,  420,  20  Sup.  Ct. 
Rep.  336;  Chicago  &  G.  T.  R.  Go.  v.  Well- 
man,  143  U.  S.  339,  346,  36  L.  ed.  176,  180, 
12  Sup.  Ct.  Rep.  400. 

The  rate  of  extra  cost  for  local  busi- 
ness should  not  be  applied  to  all  expenses. 

Northern  P.  R.  Co.  v.  Keyes,  91  Fed.  47. 

The  capitalization  of  our  railroads  is  not 
representative  of  their  value. 

Re  Advances  in  Rates,  20  Inters.  Com. 
Rep.  307. 

What  rate  does  the  inTSsting  pnblie  ae- 
eept  for  its  money?  is  a  question  that 
should  be  determined  upon  evidence. 

Willcox  V.  Consolidated  Gas  Co.  212  U. 
8.  10,  48,  63  L.  ed.  382,  398,  20  Sup.  Ct. 
Rep.  102,  15  Ann.  Cas.  1034;  San  Diego 
Water  Co.  v.  San  Diego,  118  Cal.  656,  38 
LJlJi.  460,  62  Am.  St  Rep.  261,  60  Pac. 
•33. 

Some    decisions    indicate    that    judicial 
Botioe  will  be  taken  of  the  facts  as  to  what 
constitutes  a  reasonabls  rats  of  rstursu 
ftT  Ii.  ed. 


Steenerson  t.  Great  Northern  R.  Go.  60 
Minn.  353,  72  N.  W.  713;  New  Haven  Trust 
Co.  V.  Doherty,  74  Conn.  468,  61  At  1.  130; 
Collins  T.  Warden,  63  N.  J.  Eq.  371,  62 
Atl.  708;  Willcox  v.  Consolidated  Gas  Co. 
212  U.  S.  19,  53  L.  ed.  382,  29  Sup.  Ct  Rep. 
192,  16  Ann.  Cas.  1034. 

Dividing  earnings  on  the  mile  pro  rata 
basis  is  unjust  to  the  people  of  Minnesota, 
and  is  not  founded  either  upon  reason  or 
upon  the  custom  of  these  carriers,  whether 
it  is  in  allocating  their  own  earnings,  or 
in  dividing  earnings  between  carriers,  the 
division  being  made  in  the  latter  case  by 
voluntary  contract  between  the  said  car- 
riers. 

Acme  Cement  &  Plaster  C6.  v.  Chicago  & 
N.  W.  R.  Co.  18  Inters.  Com.  Rep.  105. 

The  entire  theory  for  the  separation  of 
values  upon  the  revenue  basis  is  unlawful, 
and  has  been  repudiated  by  this  court. 

Chicago,  M.  &  St.  P.  R.  Co.  v.  Tompkins, 
176  U.  S.  167,  44  L.  ed.  417,  20  Sup.  Ct 
Rep.  336. 

The  lower  court  erred  by  including  in  the 
value  entitled  to  a  return,  many  factors 
which  should  have  been  excluded. 

Spokane  v.  Northern  P.  R.  Co.  15  Inters. 
Com.  Rep.  376;  Willcox  v.  Consolidated  Gas 
Co.  212  U.  S.  19,  52,  63  L.  ed.  382,  399,  29 
Sup.  Ct.  Rep.  192,  15  Ann.  Cas.  1034;  Re 
Advances  in  Rates,  20  Inters.  Com.  Rep. 
307;  Mayhew  v.  Kings  County  Lighting  Co. 
N.  Y.  Pub.  Service  Commission  Oct.  20, 
1911;  State  Journal  Ptg.  Co.  v.  Madison 
Gas  &  Electric  C6.  4  Wis.  Railroad  Com. 
Reports  664;  Cedar  Rapids  Gaslight  Co.  t. 
Cedar  Rapids,  144  Iowa,  426,  138  Am.  St. 
Rep.  299,  120  N.  W.  966. 

The  whole  trend  of  decisions  in  the  state 
and  national  tribunals  has  been  to  modify 
reproduction  cost  by  other  important  ele- 
ments. The  actual  bona  fide  investment  has 
been  repeatedly  considered  one  of  the  con- 
trolling factors. 

Dow  V.  Beidelman,  126  U.  8.  680,  690, 
31  L.  ed.  841,  844,  2  Inters.  Com.  Rep.  56, 
8  Sup.  Ct  Rep.  1028;  Knoxville  v.  Knoxville 
Water  Co.  212  U.  S.  1,  53  L.  ed.  371,  20 
Sup.  Ct.  Rep.  148;  National  Waterworks 
Co.  V.  Kansas  City,  27  L.R.A.  827,  10  C.  C. 
A.  653,  27  U.  S.  App.  165,  62  Fed.  863; 
San  Diego  Water  Co.  v.  San  Diego,  118  Cal. 
566,  38  L.R.A.  460,  62  Am.  St  Rep.  261, 
60  Pac.  633;  Stanislaus  County  t.  San  Joa- 
quin &  K.  River  Canal  k  Irrig.  Co.  102  U.  S. 
201,  216,  48  L.  ed.  406,  414,  24  Sup.  Ct  Rep. 
241 ;  Re  Adyances  in  Rates,  20  Inters.  Com. 
Rep.  307;  Reagan  v.  Farmers'  Loan  k  T. 
Co.  154  U.  S.  362,  38  L.  ed.  1014,  4  Inters. 
Com.  Rep.  660,  14  Sup.  Ct.  Rep.  1047; 
Missouri,  K.  ft  T.  R.  Co.  t.  Love,  177  Fed. 
403. 
The  lower  court  made  a  fatal  error  in 
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takiBg  oMt  of  reproduction  now,  without 
allowing  for  depreciation,  as  the  basis  for 
its  calculations. 

Knoxyille  v.  Knoxville  Water  Co.  212 
U.  8.  1,  63  L.  ed.  371,  29  Sup.  Ct.  Rep.  148. 

The  public  is  entitled  to  demand  that  the 
weak  line  shall  charge  only  such  rates  as 
will  be  adequate  for  the  propertly  organ- 
iced  company  operating  the  well-built  prop- 
erty, where  properly  needed. 

Re  Advances  in  Rates,  20  Inters.  Com. 
Rep.  307. 

Mr.  Edmund  S.  Durment  also  filed  a 
brief  as  amiou$  ouriof: 

In  order  to  hold  that  the  enforcement 
of  the  rates  would  result  in  the  taking  of 
property,  the  court  must  hold  that  the  right 
or  opportunity  to  earn  profits  is  property, 
within  the  meaning  of  the  14th  Amend- 
ment, which  it  clearly  is  not.  If  the  right 
or  opportunity  to  earn  profits  be  property, 
then  logically  it  would  seem  the  right  or 
opportunity  to  earn  60  per  cent  profit  is 
properly  within  the  protection  of  the  Con- 
stitution, just  as  much  as  is  the  right  or 
opportunity  to  earn  7  per  cent  profit.  Yet 
no  one  will  claim  that  the  right  or  oppor- 
tunity to  make  60  per  cent  profit  may  not 
eonstitutionally  be  curtailed,  for  if  it  can- 
not be,  then  neither  state  nor  Federal  gov- 
ernment can  fix  railroad  rates  at  all.  The 
courts  have  said  repeatedly  it  is  not  neces- 
sary to  the  validity  of  rates  made  by  legis- 
lative authority  that  they  shall  afford  a 
profit;  that  they  ought  to  afford  a  profit, 
but  under  some  circumstances  and  condi- 
tions they  will  be  valid  though  they  afford 
no  profit. 

The  question  of  the  amount  of  profits 
does  not  enter  into  the  determination  of 
the  question  whether  the  rates  contravene 
the  provision  of  the  United  States  Consti- 
tution as  to  taking  property.  The  ques- 
tion of  the  amount  of  profit  may  be  con- 
sidered and  have  a  bearing  in  determining 
whether  the  state,  in  prescribing  the  rates 
in  question,  has  exceeded  the  limi- 
tation of  "reasonableness,"  which  re- 
stricts the  exercise  of  the  police  power,  but 
not  in  determining  whether  property  has 
been  taken.  This  is  not  "a  distinction 
without  a  difference,"  but  is  an  important, 
and,  in  the  cases  now  under  consideration, 
may  be  a  vital,  distinction.  The  Consti- 
tutional provision  is  general,  and  contains 
no  exceptions,  and  it  is  inconceivable  that 
the  courts  may  say  that  in  some  rate  cases 
the  right  or  opportunity  to  earn  profits  is 
property,  entitled  to  protection  of  the  Con- 
stitution, and  in  others  it  is  not. 

This  court,  prior  to  this  time,  may  not 

have  been  called  upon,  in  a  ease  involving 

the  validity  of  rates  fixed  for  public  service 

eorporBtioDM   by   l^slative   authority,    to 
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consider  and  determine  whether  the  right  or 
opportunity  to  employ  property  at  a  profit 
is  property  protected  by  the  14th  Amend- 
ment, nor  to  note  the  distinction  between 
"taking  property"  and  enforcing  unreason- 
able rates.  Very  generally  in  the  cases  be- 
fore this  court,  either  a  loss  was  shown 
or  a  profit  so  large  as  to  make  it  unneces- 
sary to  consider  the  matter.  In  the  few 
cases  in  which  a  profit  so  small  was  shown 
as  fairly  might  call  for  consideraticm  of 
the  question,  the  cases  were  disposed  of 
on  other  grounds.  In  some  instances  the 
cases  were  before  the  court  for  decision  not 
only  on  the  provision  of  the  United  States 
Constitution,  but  also  a  provision  of  the 
state  constitution  or  state  statute,  which  in 
terms  confined  the  state  authorities  to  pre- 
scribing reasonable  rates,  and  left  the  ques- 
tion of  their  reasonableness  to  be  deter^ 
mined,  as  a  fact,  by  the  eourt»  in  case  of 
controversy;  and  in  the  consideration  of 
these  cases  counsel  and  court  merged  the 
question  of  reasonableness  under  the  state 
law  and  the  question  arising  under  the 
United  States  Constitution,  and  disposed  of 
them  as  one  proposition.  For  instance  this 
was  the  situation  in  Reagan  v.  Farmers' 
Loan  &  T.  CO.  164  U.  S.  362,  38  L.  ed. 
1014,  4  Inters.  Com.  Rep.  660,  14  Sup.  Ci. 
Rep.  1047,  and  in  Smyth  t.  Ames»  160  U.  S. 
466,  42  L.  ed.  810,  18  Sup.  Ct.  Rep.  418. 

All  this  has  led  to  some  confusion,  and 
frequently  courts  and  lawyers  have  as- 
sumed that  rates  which  will  not  afford  a 
profitable  return  necessarily  are  unreason- 
able, and  that  if  unreasonable  they  neces- 
sarily contravene  the  14th  Amendment,  bat 
this  court  has  never  so  held,  nor  has  it  even 
said  that  such  is  the  rule,  but  it  has  said 
to  the  contrary  more  than  once. 

In  Willcox  V.  Consolidated  Gas  Co.  212 
U.  S.  19,  53  L.  ed.  382,  29  Sup.  Ct  Rep.  102, 
16  Ann.  Cas.  1034,  the  necessity  of  a  profit 
was  assumed,  and  all  this  court  really  held 
was  that  a  return  which  would  afford  a  0 
per  cent  profit  on  the  value  was  not  confis- 
catory. 

In  Knoxville  v.  Knoxville  Water  Co.  212 
U.  S.  1,  63  L.  ed.  371,  20  Sup.  Ci.  Rep. 
148,  on  the  like  assumption,  the  court  de- 
clined to  say  whether  a  return  of  4  per 
cent  profit  would  be  confiscatory,  it  not 
being  necessary  to  determine  that  in  order 
to  dispose  of  the  appeal. 

In  Reagan  v.  Farmers'  Loan  St  T.  Cow, 
supra,  this  court  said:  "We  do  not  wish 
to  be  understood  as  laying  down,  as  an  ab- 
solute rule,  that  in  every  case  a  failure  to 
produce  some  profit  to  those  who  have  In- 
vested their  money  in  the  building  of  a  road 
is  conclusive  that  the  tariff  is  unjust  and 
unreasonable." 

In  Covington  4  L.  Tamp.  Road  Go.  ▼• 
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Sandf ord,  IM  U.  B.  678,  41  L.  ed.  660,  17 
Sup.  Ct.  Rep.  108,  thit  eourt  said:  "It  ii 
proper  to  say  that  if  the  answer  had  not 
aliased  in  substance  that  the  tolls  pre- 
scribed by  the  act  of  1890  were  whollj  in- 
adequate for  keeping  the  road  in  pn^r 
repair  and  for  earning  dividends,  we  could 
not  saj  that  the  act  was  unconstitutional 
merely  because  the  company  (as  was  alleged 
and  as  the  demurror  admitted)  could  not 
earn  more  than  4  per  cent  on  its  capital 
stock.  .  •  •  The  legislature  has  author- 
ity, in  every  case  where  its  power  has  not 
becm  restrained  by  contract,  to  proceed 
upcm  the  ground  that  the  public  may  not 
rightfully  be  required  to  submit  to  unrea- 
sonable exactions  for  the  use  of  a  public 
highway  established  and  maintained  under 
l^islatiTc  authority.  If  a  corporation  can- 
not maintain  such  a  highway  uid  earn  diyi- 
dends  for  stockholders,  it  is  a  misfortune 
for  it  and  them  which  the  Constitution  does 
not  require  to  be  remedied  by  imposing 
unjust  burdens  on  the  public" 

In  Smyth  t.  Ames,  160  U.  &  466,  42  L. 
ed.  819,  18  Sup.  Ct.  Rep.  418,  the  court  re- 
ferred to  and  approved  what  was  said  on 
this  point  in  Covington  ft  K  Tump.  Road 
Co.  V.  Sandford,  supra. 

In  Cotting  v.  Kansas  City  Stock  Yards 
Co.  (Cotting  V.  Gk>dard)  183  U.  &  79,  46 
L.  ed.  92,  22  Sup.  Ct.  Rep.  80,  the  opinion 
rendered  by  this  court  makes  it  plain  that 
up  to  that  time  (aocording  to  tiis  under- 
standing of  the  court)  it  had  not  held  that 
a  profitable  return  would  be  necessary  to 
avoid  the  charge  of  confiscation;  and  there 
has  been  no  later  decision  in  this  court  hold- 
ing that  profit  is  necessary  to  the  constitu- 
tional validity  of  legislative-made  rates. 

The  opinion  in  a  late  case,  Missouri,  K. 
ft  T.  R.  Co.  V.  Interstate  Commerce  Com- 
mission, 164  Fed.  648,  in  the  circuit  from 
which  these  appeals  come,  in  which  Judges 
Van  Devanter,  Hook,  and  Adams  sat,  says: 
"To  be  just  and  reasonable  within  the  mean- 
ing of  the  constitutional  guaranty,  the  rates 
must  be  prescribed  with  reasonable  regard 
for  the  cost  to  the  carrier  of  the  service 
rendered,  and  for  the  value  of  the  prop- 
erty therein;  but  this  does  not  mean  that 
regard  is  to  be  had  only  for  the  interests 
of  the  carrier,  or  that  the  rates  must 
necessarily  be  such  as  to  render  its  busi- 
ness profitable,  for  reasonable  regard  must 
also  be  had  for  the  value  of  the  service  to 
the  public  And  where  the  cost  to  thf 
carrier  is  not  kept  within  reasonable  limits, 
or  where,  for  any  reason,  its  business  can- 
not reasonably  be  so  conducted  as  to  render 
it  profitable,  the  misfortune  must  fall  upon 
the  carrier,  as  would  be  the  case  If  it  were 
engaged  in  any  other  line  of  business."  In 
his  opinion  in  the  'mses  now  here  on  appeal 
87  Ii.  ed. 


(184  Fed.  Rep.  801),  Judge  Sa&bora  ap- 
parently concedes  the  proposition  to  be  true^ 
for  he  says:  "It  is,  however,  beyond  the 
power  of  a  state  or  ite  officers  to  establish 
or  maintain  ftures  and  rates,  the  effect  of 
the  enforcement  of  which  is  equivalent  to 
the  taking  of  the  property  of  public-servioe 
corporations  for  public  use  without  compen- 
sation, unless  Justice  to  the  public  requires 
such  confiscation." 

The  courts — at  least  this  Supreme  Court 
— have  gone  no  further  than  to  declare  thai 
the  rates  must  be  fair  and  reasonable  to 
the  public  and  to  the  railroads,  if  they  can 
be  fair  and  reasonable  to  both;  but  fair  and 
reasonable  to  the  public  th^  must  be  in 
any  event. 

It  seems  clear  that  so  long  as  a  substan- 
tial net  profit  is  shown,  no  question  of 
conflict  with  the  14th  Amendment  is  raised, 
because  in  such  case  no  property  is  taken; 
that  in  such  case  we  have  simp^  the  ques- 
tion whether  the  legislature  has  exceeded 
the  limitation  which  the  nature  and  pur- 
poses of  the  police  power  have  fixed  for  the 
exercise  of  tiiat  power;  that  consequently 
these  cases  are  to  be  determined  according 
te  the  principles  so  clearly  steted  in  — > 

Mugler  V.  Kansas,  123  U.  S.  623,  31  L.  ed. 
206,  8  Sup.  Ct  Rep.  273;  Gibson  v.  United 
Stetes,  166  U.  S.  260,  41  L.  ed.  996,  17  Supu 
Ct  Rep.  678;  Bedford  v.  United  SUtes, 
192  (J.  S.  224,  48  L.  ed.  417,  24  Sup.  Ct 
Rep.  238;  Chicago,  B.  ft  Q.  R.  Co.  v.  Illi- 
nois, 200  U.  &  661,  60  L.  ed.  696,  26  Sop. 
Ct  Rep.  341,  4  Ann.  Cas.  1176. 

The  master  and  the  circuit  Judges  in  ren- 
dering the  decisions  in  these  suit^  denied 
the  appellante  the  benefit  and  proteotion  of 
the  presumption  of  the  validity  of  the  rates 
in  question  and  the  rule  requiring  their  in- 
validity te  be  clearly  shown,  which  the  law 
accords  them. 

San  Diego  Land  ft  Town  Co.  v.  National 
City,  174  U.  S.  739,  43  L.  ed.  1164,  19  Sup. 
Ct  Rep.  804;  (Chicago,  M.  ft  St  P.  R.  Co. 
V.  Tompkins,  176  U.  S.  167,  44  L.  ed.  417, 
20  Sup.  Ct  Rep.  336;  Chesapeake  ft  P. 
Teleph.  Co.  v.  Manning,  186  U.  S.  288,  46 
L.  ed.  1144,  22  Sup.  Ct  Rep.  881;  Sea* 
board  Air  Line  R.  Co.  v.  Florida,  203  U.  8. 
261,  61  L.  ed.  176,  27  Sup.  Ct  Rep.  100; 
Home  Teleph.  ft  Teleg.  Co.  v.  Loo  Angeles, 

211  U.  S.  266,  68  L.  ed.  176,  29  Sup.  Ct 
Rep.  60;   Willcox  v.  Consolidated  Qbm  Co. 

212  U.  S.  19,  63  L.  ed.  382,  28  Sup.  Ct 
Rep.  192,  16  Ann.  Cm.  1084. 

Mr.  Charles  W.  Bmin  argued  the  cause 
and  filed  a  brief  for  appellees: 

The  first  purpose  of  the  commerce  danie 
in  the  Federal  Constitution  was  to  put  an 
end  to  discriminatory  legialatlon  of  the 
stetes  against  the  people  and  oommeree  of 
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other  states,  which  before  the  Constitution 
had  been  too  common. 

Gibbons  v.  Ogden,  9  Wheat.  197,  6  L.  ed. 
70;  Passenger  Cases,  7  How.  283,  12  L.  ed. 
702;  Welton  v.  Missouri,  91  U.  S.  276,  23 
L.  ed.  347;  Brown  ▼.  Maryland,  12  Wheat. 
446,  6  L.  ed.  688;  Employers'  Liability 
Cases  (Howard  v.  Illinois  C.  R.  Co.)  207 
U.  S.  463,  519,  62  L.  ed.  297,  817,  28  Sup. 
Ct.  Rep.  141. 

The  commerce  power  being  granted  to  the 
United  States  to  prevent  the  evils  stated, 
familiar  decisions  have  established  that  the 
power  over  commerce  with  foreign  nations 
and  among  the  several  states  is  vested  in 
Congress  as  absolutely  as  it  would  be  in  a 
single  government  having  in  its  Constitu- 
tion the  same  restrictions  on  the  exercise 
of  the  power  as  are  found  in  the  Constitu- 
tion of  the  United  States. 

Gibbons  t.  Ogden,  9  Wheat.  197,  6  L.  ed. 
70;  Lottery  Case  (Champion  v.  Ames)  188 
U.  S.  321,  347,  47  L.  ed.  492,  497,  23  Sup. 
Ct.  Rep.  321,  13  Am.  Crim.  Rep.  661;  Mo- 
bile County  ▼.  Kimball,  102  U.  S.  691,  26 
L.  ed.  238;  Gloucester  Ferry  Co.  v.  Penn- 
sylvania, 114  U.  S.  196,  29  L.  ed.  158,  1 
Inters.  Com.  Rep.  382,  6  Sup.  Ct.  Rep.  826; 
Robbins  v.  Taxing  Dist.  120  U.  S.  489,  30 
L.  ed.  694,  1  Inters.  Com.  Rep.  45,  7  Sup. 
Ct.  Rep.  592;  Northern  Securities  Co.  v. 
United  States,  193  U.  S.  197,  48  L.  ed. 
679,  24  Sup.  Ct.  Rep.  436;  Reliance  Textile 
&  Dye  Works  v.  Southern  R.  Co.  13  Inters. 
Com.  Rep.  53. 

The  framers  of  the  Constitution  never  in- 
tended that  the  legislative  power  of  the 
nation  should  find  itself  incapable  of  dispos- 
ing of  a  subject-matter  specifically  commit- 
ted to  its  charge. 

Re  Rahrer,  140  U.  S.  545,  562,  36  L.  ed. 
672,  576,  11  Sup.  Ct.  Rep.  865;  Lottery 
Case  (Champion  v.  Ames)  188  U.  S.  321, 
358,  47  L.  ed.  492,  502,  23  Sup.  Ct  Rep. 
321,  13  Am.  Crim.  Rep.  561. 

Coming  first  to  consider  what  has  been 
decided  touching  the  commerce  power,  it  is 
naturally  found  that,  as  in  the  beginning 
there  was  little  commerce  by  land  among 
the  states.  Congress  undertook  first  the 
regulation  of  commerce  by  water.  In  the 
License  Cases,  6  How.  504,  12  L.  ed.  256, 
decided  in  1847,  it  apparently  was  assumed 
that  the  states  had  the  power  to  regulate 
interstate  commerce  in  so  far  as  Congress 
had  not  acted,  but  in  1851  the  case  of 
C'ooley  V.  Port  Wardens,  12  How.  299,  13 
L.  ed.  996,  laid  down  the  rule  that  state 
power  was  limited  to  such  matters  as  did 
not  admit  of  uniform  regulation;  and  that 
u  to  all  matters  of  interstate  commerce 
iusceptible  of  uniform  regulation  the  non- 
BctiOB  of  Congress  indicated  its  intention 
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that  commerce  among  the  states  ahould  to 
unregulated  and  free. 

Henderson  v.  New  York  (Htudenon  ▼• 
Wickham)  92  U.  S.  259,  23  L.  ed.  541;  Rob- 
bins  V.  Taxing  Dist.  120  U.  S.  iSt,  M  L.  ed. 
694,  1  Inters.  Com.  Rep.  46,  7  Supw  Ci.  Rep. 
592. 

Congress  has  exercised  an  exelviiT*  power 
over  the  national  waterways,  evea  tkose  ly- 
ing wholly  within  a  state,  and  aa  exclusive 
power  over  the  vessels  plying  on  those 
waterways,  even  those  vessels  engaged 
wholly  in  local  commerce  or  not  carrying 
any  commerce. 

The  Genesee  Chief  v.  Fitzhugh,  12  How. 
443,  13  L.  ed.  1058;  The  Jackson  t.  The 
Magnolia,  20  How.  296,  15  L.  ed.  909;  The 
Daniel  Ball,  10  Wall.  557,  19  L.  ed.  999; 
Wisconsin  v.  Duluth,  96  U.  S.  379,  387,  24 
L.  ed.  668,  671;  Re  Oyster  Police  Steam- 
ers, 31  Fed.  763;  Patterson  v.  The  Eudo^ 
190  U.  S.  169,  47  L.  ed.  1002,  23  Sup.  Ct. 
Rep.  821;  Re  Gamett,  141  U.  8.  1,  35  L. 
ed.  631,  11  Sup.  Ct.  Rep.  840;  Whiti^'s 
Bank  v.  Smith  (White's  Bank  v.  The  Rob- 
ert Emmett)  7  Wall.  646,  19  L.  ed.  211 ;  Gil- 
man  V.  Philadelphia,  3  Wall.  713,  18  L.  ed. 
96;  Gibbons  v.  Ogden,  9  Wheat  1,  6  L.  ed. 
23;  The  Lottawanna  (Rodd  v.  Heartt)  21 
Wall.  558,  677,  22  L.  ed.  654,  662;  Butler 
V.  Boston  &  S.  S.  S.  Co.  130  U.  S.  527,  32  L. 
ed.  1017,  9  Sup.  Ct.  Rep.  612;  The  Hazel 
Kirke,  23  Blatchf.  292,  25  Fed.  601. 

We  know  of  no  principle  on  which  it  can 
be  maintained,  nor  of  any  opinion  of  this 
court  upon  which  it  can  now  be  contended, 
that  the  power  of  Congress  derived  from  the 
commerce  clause  is  less  extensive  or  less 
potent  over  land  commerce  than  over  that 
carried  on  by  water. 

The  Daniel  Ball,  10  Wall.  565,  19  L.  ed. 
1002;  Monongahela  Nav.  Co.  v.  United 
States,  148  U.  S.  312,  341,  37  L.  ed.  463, 
473,  13  Sup.  Ct.  Rep.  622;  California  v. 
Central  P.  R.  Co.  127  U.  S.  1,  32  L.  ed.  150, 
2  Inters.  Com.  Rep.  153,  8  Sup.  Ct.  Rep. 
1073;  Re  Debs,  158  U.  S.  564,  39  L.  ed. 
1092,  15  Sup.  Ct.  Rep.  900;  Gibbons  v. 
Ogden,  9  Wheat.  197,  6  L.  ed.  70;  North 
River  S.  B.  Co.  v.  Livingston,  3  Cow.  713; 
Southern  R.  Co.  v.  United  States,  222  U.  S. 
20,  56  L.  ed.  72,  32  Sup.  Ct.  Rep.  2. 

A  state  may  not,  in  any  form  or  under 
Any  guise,  directly  burden  the  prosecution 
of   interstate   business." 

M'Culloch  V.  Maryland,  4  Wheat.  426,  4  L. 
ed.  606;  Gibbons  v.  Ogden,  9  Wheat.  204,  6 
L.  ed.  72;  International  Text  Book  Co.  t. 
Pigg,  217  U.  S.  91,  112,  54  L.  ed.  678,  687, 
27  L.R.A.(N.S.)  493,  30  Sup.  CH.  Rep.  481, 
18  Ann.  Cas.  1103;  Atlantic  Coast  Line 
R.  Co.  Wharton,  207  U.  S.  334,  52  L.  ed. 
234,  28  Sup.  Ct.  Rep.  121;  Asbell  v.  Kan- 
sas, 209  U.  S.  254,  52  L.  ed.  780,  28  Sup. 
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Ot  Bap.  415,  14  Ann.  Cu.  1101;  Flint  t. 
Stone  Tracy  Co.  220  U.  S.  107,  55  L.  ed. 
389,  31  Sup.  Ct.  Rep.  342,  Ann.  Cas.  1912  B, 
1312. 

The  powers  ef  Congrefls  extend  inci- 
dentally over  the  internal  affairs  of  the 
states,  and  control  state  powers  and  state 
action,  so  far  as  may  be  necessary  to  ex- 
ecute, at  all  times  and  under  all  condi- 
tions, every  authority  vested  in  Congress 
by  the  Constitution. 

United  SUtcs  v.  Coombs,  12  Pet  72,  9 
L.  ed.  1004;  Re  Arkansas  R.  Rates,  163  Fed. 
141. 

The  power  of  Congress  is  paramount,  and 
where  its  exercise  collides  with  what  other- 
wise would  be  a  lawful  exertion  of  state 
power,  the  latter  must  give  way. 

M'Culloch  V.  Maryland,  4  Wheat.  405,  406, 
42G,  4  L.  ed.  601,  606;  Qulf,  C.  k  S.  F.  R. 
Co.  V.  Hefley,  168  U.  8.  98,  39  L.  ed.  910, 
15  Sup.  Ct.  Rep.  802;  Northern  Securities 
Co.  V.  United  States,  193  U.  S.  332,  333,  335, 
336.  347,  48  L.  ed.  698-700,  704,  24  Sup. 
Ct.  Rep.  436;  Gibbons  v.  Ogden,  9  Wheat 
195,  209,  6  L.  ed.  69,  73;  License  Cases,  6 
flow.  504,  505,  12  L.  ed.  256,  257;  State  v. 
Chicago,  M.  &  St  P.  R.  Co.  136  Wis.  407, 
19  L.R.A.(N.S.)  326,  117  N.  W.  686;  Balti- 
more  &  0.  R.  Co.  v.  Interstate  Commeroe 
Commission,  221  U.  S.  612,  55  L.  ed  878,  31 
Sup.  Ct.  Rep.  621;  Southern  R.  Co.  Y. 
United  SUtes,  222  U.  S.  20,  56  L.  ed.  72, 
32  Sup.  Ct.  Rep.  2. 

Commerce  among  the  states  in  the  con- 
stitutional sense  includes  the  carriers  en- 
gaged in  interstate  conmierce,  and  all  the 
cars  and  other  instrumentalities  by  which 
it  is  carried  on. 

Pennsylvania  R.  Co.  t.  Interstate  Com- 
merce Commission,  193  Fed.  81;  Inter- 
state Commerce  Conunission  v.  Illinois  C. 
H.  Co.  215  U.  S.  452,  473,  474,  54  L.  ed. 
y^O,  289,  30  Sup.  Ct  Rep.  155. 

Any  state  action,  police  or  otherwise,  is 
inoperative  if  it  directly  regulates  com- 
laerce  among  the  states,  or  if  it  directly  in- 
terferes with  regulation  of  that  commerce 
by  Congress  or  under  its  authority. 

Louisville  &  N.  R.  Co.  v.  Eubank,  184 
U.  S.  27,  36,  46  L.  ed.  416,  420,  22  Sup.  a. 
Rep.  277;  Louisville  ft  N.  R.  Co.  v.  Siler, 
186  Fed.  199. 

Certainly  it  cannot  be  maintained  that 
Congress  is  devested  of  control  over  inter- 
•late  commerce,  or  that  its  control  over 
meh  commerce  is  in  the  least  restricted, 
because  Hb  regulation  of  that  commerce  may 
ftneidentally  affect  matters  otherwise  wholly 
within  the  control  of  the  states.  The  court 
did  not  hesitate  to  dissolve  the  Northern 
Beenrities  Company  because  its  decree  oper- 
ated upon  local  commerce  within  states  to 
the  extent  that  the  Northern  Pacific  and 
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Great  Northern  were  engaged  i»  local  com- 
merce; and  Swift  ft  Co.  v.  United  States, 
196  U.  S.  375,  49  L.  ed.  518,  25  Sup.  Ct 
Rep.  276,  shows  that  the  court  will  not  hesi- 
tate to  enjoin  a  violation  of  the  trust  law, 
notwithstanding  local  commerce  is  affected. 
The  decree  which  the  court  rendered  in  New 
York,  N.  H.  ft  H.  R.  Co.  ▼.  Interstate  Com- 
merce Commission,  200  U.  S.  361,  50  Ia  ed. 
515,  26  Sup.  Ct.  Rep.  272,  could  not  be 
executed  without  necessary  and  consider- 
able effect  upon  local  commerce  within 
states.  So  the  commodities  clause  decision 
has  made  it  necessary  for  railways  to  di- 
vorce themselves  from  mining  operations, 
this  divorce  incidentally  but  necessarily  ex- 
tending to  coal  shipped  locally  within  the 
states.  The  forced  reorganization  of  the 
Standard  Oil  Company  and  of  the  American 
Tobacco  Company  cannot  but  affect  greatly 
local  commerce  within  the  states;  but  that 
is  no  objection  to  the  decrees  against  tkose 
corporations. 

Congress  has  a  right  to  act  on  commeroe 
local  within  the  states,  to  the  extent  that 
such  action  is  necessary  to  complete,  ex- 
clusive, and  effective  control  of  interstate 
and  foreign  commeroe. 

Gibbons  v.  Ogden,  9  Wheat.  1,  6  L.  ed. 
23;  Munn  v.  Illinois,  94  U.  S.  113,  135,  24  L. 
ed.  77,  87;  Chicago,  B.  ft  Q.  R.  Co.  t.  Iowa 
(Chicago,  B.  ft  Q.  R.  Co.  v.  Cutts)  94  U.  S. 
155,  163,  24  L.  ed.  94,  95;  Peik  v.  Chicago 
ft  N.  W.  R.  Co.  94  U.  8.  164,  177,  24  L. 
ed.  97,  98;  Stone  v.  Farmers'  Loan  ft  T. 
Co.  116  U.  S.  307,  325,  29  L.  ed.  636,  642, 
6  Sup.  Ct.  Rep.  334,  388,  1191;  Smyth  v. 
Ames,  169  U.  S.  466,  523,  42  L.  ed.  819, 
840,  18  Sup.  Ct  Rep.  418;  Georgia  R.  ft  Bkg. 
Co.  V.  Smith,  128  U.  S.  174,  179,  32  L.  ed. 
377,  380,  9  Sup.  Ct.  Rep.  47. 

To  the  extent  that  the  Granger  Cases  sus- 
tained the  power  of  the  state  to  fix  that 
part  of  an  interstate  rate  within  its  borders 
they  were  overruled  in  Wabash  St.  L.  ft  "P. 
R.  R.  Co.  V.  Illinois,  118  U.  S.  567,  30  L.  ed. 
244,  1  Inters.  Com.  Rep.  31,  7  Sup.  Ct  Rep. 
4,  where  the  court  said  that  in  the  Granger 
Cases  the  validity  oi  the  state  legislation, 
as  against  the  objection  that  it  operated 
upon  interstate  commerce,  received  no  elab- 
orate eonsideration  either  by  the  court  or 
counsel.  But  the  case  of  Munn  and  those 
decided  with  it,  and  the  case  of  Stone  v. 
Farmers'  Loan  ft  T.  C6.,  show  that  the 
court  never  intended  to  extend  those  de- 
cisions to  cases  involving  the  essential  dif- 
ferentiating facts  we  have  her,  via,  (a) 
action  instead  of  nonaction  by  Congress;  (b) 
proof  in  the  record  that  the  state  legisla- 
tion in  point  of  fact  does  operate  directly 
and  necessarily  upon  commerce  among  the 
states. 

Tba  oMo  of  Wabaah  St  L.  ft  P.  R.  Co.  r. 

1517 


SUPREMS  OOUBT  OF  THK  UHIIXD  STATES.  Ooi.  XlBBK, 

nilnoia,    mprk,    OTerrule*    the    intimation  agaiut  the  whole  Ibe,  uid  o*4inot  h«  dl> 

In  BaJtino're  &  O.  E.  Co.  t.  Uftijlajid,  21  Tided  by  states. 

Wkll.  <6«,  £2  L.  ad.  8TS,  that  »  itaU,  "un-  (e)   Tariffa  are  and  muit  ba  uuda  with  « 

ohallenged  and  nneh  illengMbly."  might  Bz  *iew  to  all  the  traffic,  and  ihould  be  tali, 

the  ohuge  for  transportation  ^  freight  and  aa  between  through  and  ahort-baol  boaincaa, 

puaengan  between  Baltimore  and  Waahing-  aa  between  ihort-haul  buaineM  on  dlffv^t 

too.  Mcticau  of  the  railway,  and  aa  between  dif- 

The  deolaiaiu  la  Weetara  V.  Tdcg.  Co.  t.  fermt  kinda  of  freij^t     No  regnUtion  of 

Kanaai,  SIS  U.  8.  1,  H  L.  ad.  36S,  30  Sop.  ratea  can  ba  juat  whioh  cannot  take  into 

Ct  Rep.  190  i  Pullman  Co.  t.  Kanaaa,  210  Tiew  the  whole  field,  for  ehange  of  a  rate 

U.  8.  (Efl,  M  L.  ad.  3T8,  30  Sup.  CL  B«p.  In  one  atate  may  and  commonly  mn*t  affect 

8S2,  and  Lndwig  r,  Weatem  U.  Teleg.  Co.  similar  ratea  in  other  atatea,  and  aimilar 

SIS  U.  S.  14S,  H  L.  ed.  423,  30  Sup.  Ct.  rates  between  atataa. 

Bep.  280,  are  moat  emphatia  announcements  (f)  A  large  part,  generally  half,  of  rail- 
that  state  regulation,  even  though  confined  way  ezpenaea  are  for  the  common  beneflt  of 
in  terms  to  local  commerce  within  its  bor-  all  kinda  of  traffic,  paaaenger  and  frei|^t, 
dera,  ia  void  if  in  fact  it  trammels  or  bur-  and  interstate  and  local.  Maintenance  of 
dens  interstate  commerce,  and  that  the  the  plant  and  equipment  and  the  whole  ei- 
power  of  local  regulation  in  the  states  la  pease  of  auperintCTdence,  such  as  salariei 
anbordlnate  to  and  must  yield  to  the  para-  of  officers,  operating  and  traffic  em[doyeea, 
mount  power  of  Congreas  ovei  commerce  counsel,  accountants,  and  engineers,  pertain 
among  the  statea.  to  the  whole  business,  and  are  incapable  of 

The  lilinneaota  aitnation  is  not  the  only  any  division  except  on  some  arbitrary  basil, 
one  where  the  goTemmant  and  Ita  Uwa  are  To  divide  aa  between  paaaenger  and  freight 
proatrated  by  the  asereiae  of  local  author-  buainess  some  arbitrary  basis  must  he 
tty.  adopted  for  half  the  total  operating  ex- 
Be  Pralgbt  Bate*,  11  Inters.  Com.  Bep.  pensea,  and  to  divide  between  atate  and  in- 
209;  Sanndara  v.  Southern  Exp.  Od.  18  tentate  an  arbitrary  baiia  must  be  adopted 
Inters.  Com.  Sep.  415;  Meredith  v.  St.  for  all  the  expenses.  Efforts  have  been 
Lonb  Southwestern  E.  Co.  made   to  divide  eipenaea,   Orat  aa   between 

The  aloser  one  eomes  to  a  true  apprecia-  passenger  and  freight,  next  as  between  in- 

tloa  of  the  problems  of  railway  regulation,  tentate  and  loeal  tralBo.    But  no  baals  aaa 

the  more  apparent  it  becomea  that  a  railway  be   found   that   ia   not   open   to   objection. 

Ia  a  unit;  that  it  can  no  more  be  divided  See  Missouri,  K.  ft  T.  R.  Co.  v.  Love,  aupr&. 

h,  state  Un-  than  by  county  lines;  that  it  „,  p,^^  B„,^  ^^^,         ^  ^ 

"fVf*   "d   impossible   to   attempt    its  ^,  ,ith  Mesar..  Jar«i  How"  Hale  Holdffl, 

regulation  In  pareeU;  and  that  to  do  so  ia  ^^  „.,j.^  ^   Mitchell,  llled  a  brief  for 

to  attempt  to  compel  it  to  serve  not  two,  .. 

but  many,  maaters,  which  no  man  can  do.  "''?*  ***'    ..,,,,        ,    -                  . 

Everyriaw  of  the  subject  leads  towards  '•".'f*"  ''**  '""  *'"'  exclusive  power  to 

this  ooneluaion,  «a-(a)  The  intersUte  and  '"'P"'"^  commerce  among  the  sUtes. 

loeal  buaineaa  are  moved  at  the  same  time,  Oitboni  y,  Ogden,  S  Wheat  186,  S  L.  ed. 

OH  the  same  rails,  with  the  same  employees  "8;    Orovea   v.   Slaughter,    IS   Pet.   448,    10 

and  power,  and  largely  in  the  aame  trains  ^-  *^-  BOO;  Brown  v.  Maryland,  12  Wheat, 

and    eara.      They    are   inextricably    inter-  *^^-  0  I^  ed.  S8B;  State  Freight  Tax  Caaa 

mingled.  (Philadelphia  4  B.  R.  Co.  v.  Pennsylvania) 

(h)  The    aame    right    of    way,    station  IS  Wall  232,  21  L.  ed.  14S;  Cooley  v.  Port 

fTounda,  tarmlnals,  raila,  bridges,  and  eta-  Wardens,  12  How.  Zga,  13  L.  ed.  900;  Aa- 

tiona  an  provided  (or  both  local  and  inter-  hall  v.  Kanaaa,  209  U.  8.  251,  52  L.  ed.  7T8, 

state   trafSc;    and   the   proportion   of   eadi  ^^  ^^p.  Ct  Bep.  486,  14  Ann.  Cas.  1101. 

•ort  o(  business  handled  with   this  plant  ■">■*  P™"  "  complete  in  itself,  m^  be 

variea  from  year  to  year  and  from  day  to  exercised    to    ita    utmoat    extent,    and   a«- 

day.     Ho  division  of  the  plant,  no  appor-  knowledges   no  limitationa  other  than   at* 

Uonment  of  it  between  intersUte  and  loeal  prescribed  In  the  Couatitntion. 

traffic,  can  ba  made  today  which  will  hold  Oibbona  v.  Ogden,  0  Wheat  ISO,  0  L,  ad. 

tomorrow.  BS;  Northern  Securities  Co.  v.  United  Stataa, 

|e)  Terminala,  faellitlas,  and  oonnecttens  193  U.  8.  S3B,  4B  L.  ed.  899,  24  Sup.  Ct 

In  oua  atata  pertain  directly  to  and  aid  the  Bep.  430;  Louisville  ft  N.  R.  Co.  v.  Motth?, 

eUTier'a  whole  boalneas,  and  ace  an  element  219   U.    S.   480,   S5    L.    ed.    302,    34   L3  A. 

of  value  to  the  whole  line  and  to  ita  buai-  (N.8.)  STl,  SI  Sup.  Ct.  Rep.  20S. 

neaa   In   other   atatea.     Mlasonri,   K.   ft  T.  Nonaction  by  Congrtaa  In  execution  of  this 

R.  Co.  v.  Love,  177  Pad.  403.  power  is  tantamount  to  a  declaration  by  It 

(d)  Tkc    boodi   and    atoeka    iasnad    ars  that  eommerce  among  the  atatea  ahall  ba 
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free  And  wHhont  tremmeli  excepting  those 
fanpoeed  by  the  common  law. 

Mobile  County  t.  Kimball,  102  U.  8.  691, 
20  Ix  ed.  238;  Gloucester  Ferry  Co.  v.  Penn- 
sylvania, 114  U.  8.  196,  29  L.  ed.  168,  6 
Inters.  Com.  Rep.  382,  6  8up.  Ci.  Rep.  826; 
Northern  8ecurities  Co.  t.  United  8tates, 
193  U.  8.  886,  48  U  ed.  699,  24  8up.  Ct 
Rep.  436. 

The  right  to  carry  on  interstate  commerce 
b  guaranteed  by  the  Constitution  and  laws 
of  the  United  8tates,  and  is  subject  only  to 
regulation  by  Congress. 

Crutcher  t.  Kentucky,  141  U.  8.  47,  36  L. 
ed.  649,  11  8up.  Ct  Rep.  861;  Western  U. 
Td^.  Co.  ▼.  Kansas,  216  U.  8.  37,  64  L.  ed. 
370,  30  8up.  Ct.  Rep.  190;  Internationa] 
Text  Book  Co.  t.  Pigg,  217  U.  8.  91,  64  L. 
ed.  678,  27  LJt.A.(N.8.)  493,  30  8up.  Ct. 
Rep.  481,  18  Ann.  Cas.  1103. 

The  validity  of  a  law  of  a  state  claimed 
to  be  in  violation  of  the  Constitution  of  the 
United  8tates  is  to  be  determined  from  its 
necessary  operation  and  effect,  and  not  from 
its  expressed  purpose  or  scope. 

Minnesota  v.  Barber,  136  U.  8.  313,  34 
Lb  ed.  466,  3  Inters.  Com.  Rep.  186,  10  Sup. 
Ct  Rep.  862;  Western  U.  Tel^.  Go.  v. 
Kansas,  216  U.  8.  37,  64  L.  ed.  370,  30  8up. 
Ct  Rep.  190. 

Any  law  of  a  state  is  unconstitutional 
and  void  if  by  its  necessary  operation  and 
effect  (1)  it  substantially  and  directly  reg- 
ulates interstate  commerce;  (2)  or  if  it  de- 
stroys or  substantially  burdens  the  right 
of  those  covered  by  it  to  carry  on  interstate 
commerce  subject  only  to  regulation  by  Con- 
gress, or  directly  burdens  the  prosecution  of 
interstate  business. 

Crutcher  v.  Kentucky,  141  U.  8.  47,  36 
L.  ed.  649,  11  Sup.  Ct.  Rep.  861;  Western 
U.  Teleg.  Co.  v.  Kansas,  216  U.  8.  37,  64 
L.  ed.  370,  30  Sup.  Ct.  Rep.  190;  Interna- 
tional Text  Book  Co.  v.  Pigg,  217  U.  8.  91, 
64  L.  ed.  678,  27  LJLA.(N.S.)  493,  30 
Sup.  Ct  Rep.  481,  18  Ann.  Cas.  1103. 

The  act  to  regulate  commerce  is  the  su- 
preme law  of  the  land  as  to  all  matters 
covered  by  it;  and  any  law  of  a  state  which 
substantially  interferes  with  it,  or  hampers 
its  enforcement,  is  void. 

Interstate  Commeree  Commission  v.  Bal« 
timore  A  O.  R.  Co.  146  U.  8.  263,  36  L.  ed. 
609,  4  Inters.  Com.  Rep.  92, 12  Sup.  Ct  Rep. 
844;  Interstate  Commeree  Commission  v. 
Chicago  G.  W.  R.  Co.  209  U.  8.  108,  62  U 
ed.  705,  28  Sup.  Ct  Rep.  493;  Gibbons  v. 
Ogden,  9  Wheat  186,  6  L.  ed.  68;  Gulf,  C. 
A  8.  F.  R.  Co.  V.  Heiley,  158  U.  8.  98,  39  L. 
ed.  910,  16  Sup.  Ct  Rep.  802;  Northern  Se- 
curities Co.  V.  United  States,  193  U.  S.  335. 
48  K  ed.  699,  24  Sup.  Ct  R4Bp.  436. 

If  Congress  had  never  exercised  its  power 
of  regulation  of  carriers  giyen  to  it  by  the 
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commerce  clause  of  the  Constitution,  any 
law  of  a  state,  the  operation  and  effect  of 
which  would  necessarily  have  been  to  dis- 
criminate against  interstate  commerce  of 
carriers,  or  to  compel  carriers  to  regulate 
their  interstate  business  with  referenee  to 
the  provisions  of  such  law,  would  have  been 
void,  and  void  by  virtue  of  the  Constitution. 

West  V.  Kansas  Natural  Gas  Co.  221  U.  8. 
229,  66  L.  ed.  716,  36  L.RJL.(NJ3.)  1193, 
31  Sup.  Ct  Rep.  664;  Haskell  v.  Cowham, 
109  C.  a  A.  236,  187  Fed.  403. 

Congress  may  not  except  from  the  grant 
of  power  as  contained  in  the  Constitution, 
any  exercise  of  that  power  comprehended 
within  the  grant,  or  any  means  of  the  en- 
forcement of  that  power,  necessary  to  the 
preservation  of  the  power  itself. 

Cooley  V.  Port  Wardens,  12  How.  313,  13 
L.  ed.  1004;  Gunn  v.  Barry,  16  Wall.  623, 
21  L.  ed.  216. 

The  act  to  regulate  commerce  should  sol 
receive  a  construction  out  of  harmony  with 
the  design  of  the  grant  of  the  power  in  ex* 
e<^tion  of  which  the  act  was  passed.        * 

Smith  V.  Townsend,  148  U.  8.  490,  37 
L.  ed.  633,  13  Sup.  Ct  Rep.  634;  New  Yorl^ 
N.  H.  A  H.  R.  Co.  V.  Interstate  Commerce 
Commission,  200  U.  8.  361,  60  L.  ed.  616, 
26  Sup.  Ct  Rep.  272. 

Any  construction  of  the  proviso  in  the  act 
to  r^n^late  commerce,  which  is  inconsistent 
with  the  design  of  the  body  of  the  act,  or 
which  will  by  its  effect  impair,  or  interfere 
with  the  exercise  of,  the  power  granted  by 
the  Constitution  of  the  United  States  to 
the  national  government,  Is  wholly  inad- 
missible. 

Dollar  Sav.  Bank  v.  United  States,  19 
Wall.  227,  22  L.  ed.  80;  United  States  T. 
Dickson,  16  Pet  141,  10  U  ed.  689;  Texas 
k  P.  R.  Co.  V.  Abilene  Cotton  Oil  Co.  204 
U.  8.  426,  61  L.  ed.  663,  27  Sup.  Ct  Rep. 
360,  9  Ann.  Oss.  1075. 

The  very  invoking  of  the  supposed  prin- 
ciple that,  if  a  reasonable  state  schedule 
causes  discrimination  against  interstate 
rates,  it  must  be  because  the  established 
interstate  rates  are  unreasonable,  calls 
upon  the  court  to  determine,  in  the  first  in- 
stance, that  lawfully  established  interstats 
rates  are  unreasonable;  and  this  it  has  not 
power  to  do. 

Texas  ft  P.  R.  Co.  v.  Abilene  Ootton  Oil 
Co.  supra. 

Railroad  corporations  are  persons  within 
the  14th  Amendment,  declaring  that  no  state 
shall  deprive  any  person  of  property  with* 
out  due  process  of  law,  nor  deny  to  any 
person  within  its  Jurisdiction  tiie  equiU 
protection  of  the  laws. 

Santa  Clara  County  v.  Southern  P.  R.  Oa. 
118  U.  8.  394,  396,  30  L.  ed.  118,  6  Sup.  Ct 
Rep.  1132;  Minneapolis  A  St  L.  R.  Oa.  v. 
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BMkwiih,  129  U.^  S.  26,  32  L.  ed.  685,  9 
Sbf.  Ct  Rep.  207;  Charlotte,  C.  k  A.  R.  Co. 
y.  Gibbes,  142  U.  8.  391,  35  L.  ed.  1053,  12 
Sop^  Ct.  Rep.  255;  Gulf,  C.  &  S.  F.  R.  Co. 
▼.  ElliB,  165  U.  S.  151,  154,  41  L.  ed.  667, 
66a,  17  Sup.  Ot.  Rep.  255;  Reagan  v.  Farm- 
ers' Loan  &  T.  Co.  154  U.  S.  362,  399,  410, 
38  L.  ed.  1014,  1024,  1027,  4  Inters.  Com. 
Rep.  560,  14  Sup.  Ct.  Rep.  1047;  Smyth 
V.  Ames,  169  U.  S.  522,  42  L.  ed.  840,  18 
Smp.  Ct.  Rep.  418. 

Railroad  property  is  private  property, 
subject  to  public  use  under  just  regulations. 

Railroad  Commission  Cases,  116  U.  S.  307, 
371,  29  L.  ed.  636,  644,  6  Sup.  Ct  Rep.  334, 
388,  1191;  Chicago,  M.  &  S.  P.  R.  Co.  v. 
Minnesota,  134  U.  S.  418,  458,  33  L.  ed.  970, 
981,  3  Inters.  Com.  Rep.  209,  10  Sup.  Ct. 
Rep.  462,  702;  Reagan  v.  Farmers  Loan  & 
T.  Co.  154  U.  S.  362,  399,  410,  38  L.  ed. 
1014,  1024,  1027,  4  Inters.  Com.  Rep.  560, 
14  Sup.  Ct.  Rep.  1047;  Interstate  Commerce 
Commission  y.  Chicago,  G.  W.  R.  Co.  209 
U.  S.  108,  52  L.  ed.  705,  28  Sup.  Ct.  Rep. 
498. 

The  present  value  of  the  whole  property, 
from  whatsoever  source  derived,  is  located 
in  the  ownership  of  the  corporation,  and  as- 
sesssed  against  it  for  taxation. 

Pittsburgh,  C.  C.  ft  St.  L.  R.  Co.  ▼.  Backus, 
154  U.  S.  421,  38  L.  ed.  1031,  14  Sup.  Ct. 
Rep.  1114;  Adams  Exp.  Co.  ▼.  Ohio  State 
Auditor,  165  U.  S.  194,  41  L.  ed.  683,  17 
Sup.  Ct.  Rep.  305;  Charlotte,  C.  ft  A.  R.  Co. 
V.  Gibbes,  142  U.  S.  386,  35  L.  ed.  1051, 
12  Sup.  Ct.  Rep.  255;  State  Railroad  Tax 
Ciises,  92  U.  S.  602,  605,  23  L.  ed.  669,  670; 
Raymond  v.  Chicago  Union  Traction  Co.  207 
U.  S.  20,  36,  52  L.  ed.  78,  87,  28  Sup.  Ct. 
Rep.  7,  12  Ann.  Cas.  757;  Louisville  Trust 
Co.  V.  Stone,  46  C.  C.  A.  299,  107  Fed.  305 ; 
'  Atchison,  T.  ft  S.  F.  R.  Co,  v.  Sullivan,  97 
a  C.  A.  1,  173  Fed.  456 ;  Wright  v.  Georgia 
R.  ft  Bkg.  Co.  216  U.  S.  420,  54  L.  ed.  544, 
36  Sup.  Ct.  Rep.  242. 

Railroad  property  is  subject  to  condem- 
nation for  higher  public  necessity,  equally 
and  upon  the  same  rules  for  payment  of 
just  compensation  as  other  private  property. 

Reagan  v.  Farmer's  Loan  ft  T.  Co.  154 
U.  S.  362,  38  L.  ed.  1014,  4  Inters.  Com.  Rep. 
560,  14  Sup.  Ct.  Rep.  1047;  Ames  v.  Union 
P.  R.  Co.  64  Fed.  165. 

The  hazards  affecting  railroad  property 
inhere  in  the  fact  that  while  in  a  measure 
it  performs  a  function  of  the  state,  there  is 
no  guaranty  against  loss.  If  the  invest- 
ment was  unwise,  or  causes  arise  that  im- 
pair it  or  its  earning  power,  the  property 
must  nevertheless  be  renewed  and  continu- 
ously operated  in  the  public  service.  If 
through  failure  in  the  volume  of  traffic, 
the  building  of  parallel  and  competing 
roadt,  or  InBbilitj  at  rates  Just  to  the  pub- 
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lie  to  produce  an  adequate  income,  the  enter- 
prise becomes  unsuccessful,  its  value  is  im- 
paired, and  to  that  extent  the  property  is 
lost. 

Reagan  v.  Farmers'  Loan  ft  T.  Co.  supra. 

Public  grants  of  land  to  railroad  com- 
panies in  Minnesota  constitute  contracts 
based  upon  valuable  considerations,  name- 
ly, the  undertaking  to  construct  and  oper- 
ate, and  the  inducement  to  capital  to  em- 
bark upon  what  otherwise  probably  would 
be  for  a  long  period  of  years,  an  unprofit- 
able undertaking. 

First  Div.  St.  Paul  ft  P.  R.  Co.  v.  Parcher, 

14  Minn.  297,  Gil.  224;  St.  Paul  v.  St 
Paul  ft  S.  C.  R.  Co.  23  Minn.  469;  State  v. 
Winona  ft  St.  P.  R.  Co.  21  Minn.  472; 
Minneapolis  ft  St.  L.  R.  Co.  v.  Koemer,  85 
Minn.  149,  88  N.  W.  430;  Northern  P.  R.  Co. 
V.  Townsend,  190  U.  S.  267,  47  L.  ed.  1044. 
23  Sup.  Ct.  Rep.  671. 

Income  derived  from  the  public  through 
rates  charged  for  services  rendered  belongs 
to  the  owners  of  the  property.  Under  laws 
requiring  publication  of  charges,  the 
amounts  thereof  must  be  collected  and  are 
prima  facie  reasonable.  Such  amount  as 
remains  after  payment  of  all  expenses  and 
fixed  charges  is  subject  to  distribution,  and, 
if  in  whole  or  in  part,  it  is  retained  and 
reinvested  in  improvements  or  additional 
property  for  public  service,  the  value  thus 
created  and  the  use  of  it  is  property  no 
less  protected  from  public  appropriation 
without  just  reward  than  those  parts  of 
the  property  to  which  it  has  been  applied 
or  added. 

Willcox  V.  Consolidated  Gas  Co.  212  U.  S. 
19,  53   L.   ed.   382,  29   Sup.   Ct.   Rep.   192, 

15  Ann.  Cas.  1034;  Brymer  v.  Butler  Water 
Co,  179  Pa.  23],  36  L.R.A.  200,  36  Atl.  249. 

Laws  or  orders  made  by  public  authority, 
establishing  rates  for  the  transportation  of 
persons  or  property,  that  will  not  admit  of 
a  railroad  company  earning  such  compensa- 
tion as  under  all  the  circumstances  is  just 
to  it  and  to  the  public,  deprive  such  com- 
pany of  its  property  without  due  process 
of  law,  and  deny  to  it  the  equal  protection 
of  the  laws. 

Reagan  v.  Farmers'  Loan  ft  T.  Co.  supra. 

There  must  be  a  fair  return  upon  the  rea- 
sonable value  of  the  property  at  the  time 
it  is  being  used  for  the  public,  unless  (in 
exceptional  cases)  the  enforcement  of  rates 
necessary  for  that  purpose  would  be  unjust 
to  the  public 

Stanislaus  County  v.  San  Joaquin  ft  K. 
River  Canal  ft  Irrig.  Co.  192  U.  S.  201,  48 
L.  ed.  406,  24  Sup.  Ct.  Rep.  241 ;  San  Diego 
Land  ft  Town  Co.  v.  National  City,  174  U.  a 
739,  43  L.  ed.  1154,  19  Sup.  Ct.  Rep.  804; 
Knoxville  v.  Knoxville  Water  Co.  212  U.  8. 
1,  53  L.  ed.   371,  29   Sup.   Ct.  Rep.   148; 
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Willcox  T.  Conaolidated  Gm  Co.  212  U.  S. 
19,  53  L.  ed.  382,  29  Sup.  Ct.  Rep.  192,  16 
Ann.  CaA.  1034;  Miuouri,  K.  &  T.  R.  Co. 
V.  Love,  177  Fed.  493;  San  Diego  Land  & 
Town  Co.  T.  Jasper,  189  U.  S.  439,  47  L.  ed. 
892,  23  Sup.  Ct.  Rep.  671;  Shepard  ▼. 
Northern  P.  R.  Co.  184  Fed.  765;  Consoli- 
dated Gas  Co.  y.  New  York,  167  Fed.  849. 

The  original  cost  of  the  property,  as  well 
as  the  outstanding  capital  in  stocks  and 
lionds,  while  admissible  in  evidence,  are 
matters  for  consideration  only  in  so  far  as 
in  the  particular  case  they  are  competent 
evidence  of  present  value. 

Smyth  V.  Ames,  169  U.  S.  546,  42  L.  ed. 
849,  18  Sup.  Ct.  Rep.  418;  San  Diego  Land 
A  Town  Co.  T.  National  City,  174  U.  S.  739, 
43  L.  ed.  1154,  19  Sup.  Ct.  Rep.  804,  74 
Fed.  83;  San  Diego  Land  &  Town  Co.  v. 
Jasper,  189  U.  S.  442,  47  L.  ed.  894,  23 
Sup.  Ct.  Rep.  571,  110  Fed.  702;  Willcox 
V.  Consolidated  Gas  Co.  212  U.  S.  19,  53 
L.  ed.  382,  29  Sup.  Ct.  Rep.  192,  15  Ann. 
Cas.  1034;  Knoxville  v.  Knoxville  Water  Co. 
212  U.  S.  1,  63  L.  ed.  371,  29  Sup.  Ct.  Rep. 
148;  Matthews  ▼.  Corporation  Comrs.  106 
Fed.  7;  Shepard  t.  Northern  P.  R.  Co.  184 
Fed.  765;  Consolidated  Gas  Co.  v.  New  York, 
157  Fed.  849;  Wright  v.  Georgia  R.  &  Bkg. 
Co.  216  U.  S.  420,  54  L.  ed.  544,  30  Sup. 
Ct.  Rep.  242. 

In  cases  involving  an  apportionment  of 
values  between  states  for  purposes  of  tax- 
ation, it  has  been  uniformly  held  thai  ter- 
minals in  one  state  of  enormous  value 
usually  present  an  exception  to  the  ordinary 
rule  that  permits  for  such  purposes  a 
mileage  proportion  of  an  entire  line  to  be 
assigned  to  the  state. 

Pittsburgh,  C.  C.  k  St.  L.  R.  Co.  v. 
Backus,  154  U.^  S.  421,  431,  38  L.  ed.  1031, 
1038,  14  Sup.  Ct.  Rep.  1114. 

It  may  be  stated  as  a  rule  in  every  case 
where  the  property  has  been  efficiently  lo- 
cated, constructed,  and  maintained,  and  re- 
sults of  operation  as  a  whole  show  volume 
of  traffic  and  earnings  sufficient  to  support 
the  property,  pay  reasonable  dividends,  and 
leave  something  in  addition,  that  the  true 
value  is  in  excess  of  the  mere  cost  of  repro- 
duction of  the  physical  or  tangible  property. 

Smyth  V.  Ames,  169  U.  S.  546,  42  L.  ed. 
849,  18  Sup.  Ct.  Rep.  418;  Knoxville  v. 
Knoxville  Water  Co.  212  U.  S.  1,  53  L.  ed. 
371,  29  Sup.  Ct.  Rep.  148;  Willcox  v.  Con- 
solidated Gas  Co.  212  U.  S.  19,  53  L.  ed. 
382,  29  Sup.  Ct.  Rep.  192,  15  Ann.  Cas. 
1034;  Atchison,  T.  ft  S.  F.  R.  Co.  v.  Sulli- 
van, 97  C.  C.  A.  1,  173  Fed.  456;  Consoli- 
dated Gas  Ce.  v.  New  York,  157  Fed.  849; 
Missouri,  K.  ft  T.  R.  Co.  v.  Love,  177  Fed. 
493;  National  Waterworks  Co.  v.  Elansas 
City,  27  L.RJL.  827,  10  C.  C.  A.  653,  27 
U.  8.  App.  165,  99  Fed.  853;  Southern  P*' 
ftT  Ii.  ed. 


Co.  V.  Bartine,  170  Fed.  725;  Metropolitan 
Trust  Co.  V.  Houston  ft  T.  C.  R.  Co.  90  Fed. 
683;  Spring  Valley  Waterworks  v.  San 
Francisco,  124  Fed.  574;  Kennebec  Water 
Dist.  V.  Waterville,  97  Me.  185,  60  L.RJl. 
856,  54  Atl.  6;  Brunswick  ft  T.  Water  Dist. 
V.  Maine  Water  Co.  99  Me.  371,  55  Atl.  537, 
Re  Proposed  Advances  in  Freight  Rates,  9 
Inters.  Com.  Rep.  402;  Ames  v.  Union  P.  R. 
Co.  64  Fed.  165;  Cotting  v.  Kansas  City 
Stock- Yards  Co.  82  Fed.  850,  183  U.  S.  79, 
81,  46  L.  ed.  92,  98,  22  Sup.  Ct.  Rep.  >30. 

The  market  value  of  land  at  the  present 
time,  measured  by  the  uses  to  which  it  is 
plainly  adapted,  is  the  surest  guide  to 
present  value. 

Mississippi  ft  R.  River  Boom  Co.  v.  Pat- 
terson, 98  U.  S.  403,  25  L.  ed.  206;  Chicago, 
B.  ft  Q.  R.  Co.  V.  Chicago,  166  U.  S.  226, 
250,  41  L.  ed.  979,  989,  17  Sup.  Ct.  Rep.  581; 
2  Lewis,  Em.  Dom.  3d  ed.  §  706,  p.  1234; 
10  Am.  ft  Eng.  Enc.  Law,  1152;  Goodin  v. 
Cincinnati  ft  W.  Canal  Co.  18  Ohio  St.  182, 
98  Am.  Dec.  95;  Reagan  V.  Farmers'  Loan 
ft  T.  Co.  154  U.  S.  410,  38  L.  ed.  1027,  4 
Inters.  Com.  Rep.  560,  14  Sup.  Ct.  Rep. 
1047;  Ames  v.  Union  P.  R.  Co.  64  Fed.  165; 
San  Diego  Land  ft  Town  Co.  v.  National 
City,  74  Fed.  79. 

A  fair  rate,  usually  the  prevailing  rate 
of  interest  upon  the  money  invested  in  the 
plant  during  construction  and  before  com- 
pletion, is  as  much  a  part  of  the  cost  of 
construction  as  is  the  money  itself  which  is 
expended  for  materials  and  labor. 

Brunswick  ft  T.  Water  Dist.  v.  Maine 
Water  Co.  99  Me.  371,  55  Atl.  537. 

Increase  in  value  may  be  termed  appre- 
ciation, but  it  is  by  no  means  limited  to 
the  adaptation  and  solidification  of  roadbed 
and  foundations.  It  arises  in  every  in- 
stance from  the  connected  operation  of  the 
property  as  a  whole.  An  efficient  organ- 
ization is  necessary  to  manage  the  property, 
and  when  acquired  adds  value  to  it.  These 
various  elements  of  value  arise  from  the  use 
and  ability  to  use  all  of  the  separate  items 
of  physical  property  as  a  single  and  effi- 
cient agency  for  serving  the  public.  It 
inheres  in  the  physical  property  as  one  of 
the  intangible  values  in  the  business  as  a 
going  concern. 

Adams  Exp.  Co.  v.  Ohio  State  Auditor,  166 
U.  S.  185,  219,  41  L.  ed.  965,  977,  17  Sup. 
Ct.  Rep.  604 ;  Cleveland,  C.  C.  ft  St.  L.  R.  Co. 
y.  Backus,  154  U.  8.  439,  444,  38  L.  ed. 
1041,  1045,  4  Inters.  Com.  Rep.  677,  14 
Sup.  Ct.  Rep.  1122;  Missouri,  K.  ft  T.  R. 
Ce.  V.  Love,  177  Fed.  493. 

The  methods  followed  by  the  master  for 
the  determination  of  the  cost  of  the  intra- 
state business  are  essentially  the  same  as 
those  approved  by  the  Supreme  Court  and 
other  Federal  courts. 
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Ames  T.  Union  P.  R.  Co.  64  Fad.  184; 
Smyth  T.  Ames,  169  U.  &  466,  629,  42  L. 
ed.  819,  843,  18  Sup.  Ct.  Bep.  418;  North- 
exn  P.  R.  Co.  ▼.  ELeyet,  91  Fed.  47;  Chicago, 
IC.  &  St  P.  R.  Co.  y.  Tompkins,  176  U.  S. 
167,  177,  44  U  ad.  417,  422,  20  Sup.  Ct 
Bq».  836;  Minneapolit  &  St  L.  R.  Co.  ▼. 
MinneMU,  186  U.  &  267,  262,  46  L.  ad. 
1161,  1166,  22  Sup.  Ot  Rep.  900;  Re  Arkan- 
•M  R.  Ratal,  168  Fad.  142;  St  Loaii&S.F. 
R.  Co.  T.  Hadlqr,  168  Fad.  318;  Miasonri, 
K.  ft  T.  R.  Co.  ▼.  LoTa,  177  Fed.  499;  St 
Lonia,  Southwestern  R.  Co.  t.  Allen,  187 
Fed.  290. 

Intaratata  rmtaa  do  not  affect  the  reason- 
ableness of  intrastate  rates. 

Smyth  T.  Ames,  169  U.  S.  466,  641,  42 
L.  ed.  819,  847,  18  Sup.  Ct  Rep.  418. 

All  aourts  haTs  adopted  the  revenue  basis 
for  the  apportionment  of  total  value  to  the 
different  elasses  of  business. 

Lore  y.  Atchison,  T.  &  S.  F.  R.  Co.  107 
C.  C.  A.  403,  186  Fed.  321 ;  Missouri,  K.  k 
T.  R.  Go.  y.  Love,  177  Fed.  493;  St  Louis  k 
S.  F.  R.  C6.  y.  Hadley,  168  Fed.  317;  Re 
Arkansas  R.  Rates,  163  Fed.  141 ;  Northern 
P.  R.  Ca  T.  Reyes,  91  Fed.  47;  Chicago,  M. 
&  St  P.  R.  Co.  y.  Tompkins,  90  Fed.  363; 
Amat  y.  Union  P.  R.  Co.  64  Fed.  166. 

Revenue  measures  the  value  of  the  use  of 
pr«^>erty,  and  is  therefore  a  good  factor  for 
apportionment  of  such  value  to  the  different 
classes  of  business. 

Love  v.  Atchison,  T.  &  8.  F.  R.  Co.  107 
C.  C.  A.  403,  186  Fed.  328;  Ames  v.  Union 
P.  R.  Co.  64  Fed.  166;  Missouri,  K.  k  T. 
R.  Co.  y.  Love,  177  Fed.  497;  St  Louis  k 
S.  F.  R.  Co.  V.  Hadley,  168  Fed.  317. 

The  power  of  the  state  to  regulate  rates 
and  service,  subject  to  the  limitations  fixed 
by  the  Federal  Constitution,  exists  for  the 
protection  of  the  public  interest  that  the 
service  be  efficient  and  the  rates  reasonable. 
II  la  not  by  any  means  the  equivalent  of 
ownership.  The  power  to  regulate  cannot 
be  used  to  usurp  the  control  or  management 
of  private  property,  or  to  dictate  the  busi- 
ness policy  of  ito  owners  to  any  extent 
whatsoever  beyond  that  necessary  to  insure 
equality  and  efficiency  of  service,  and  equal 
and  reasonable  charges. 

Interstate  Commerce  Commission  v.  Chi- 
cago G.  W.  R.  Co.  209  U.  S.  108,  118,  119, 
62  U  ad.  706,  712,  713,  28  Sup.  Ct  Rep. 
493. 

The  taking  of  the  use  of  property  Is  the 
taking  of  property,  and  confiscation  in  vio- 
lation of  the  14th  Amendment  The  value 
which  has  come  to  these  properties  in  course 
of  time  by  the  development  of  the  territory 
in  communities  served  by  them  is  their 
property  Juat  as  much  and  in  every  sense, 
as  Is  the  property  purchased  by  moneys  re- 
esiyed  lor  b<mda  or  on  stock  subscriptions. 


or  the  private  property  of  any  individiiaL 

WillcQX  y.  Consolidated  Oaa  Co.  212  U.  a 
19,  63  L.  ad.  382,  29  Sup.  Ot  Rep.  11^ 
16  Ann.  Gas.  1034. 

Railways  are  antitlad  ia  mori  than  7 
per  cent  upon  the  value  of  the  property  vasd 
in  the  public  service. 

Ibid;  Ames  v.  Union  P.  R.  Co.  64  F^ 
166;  Pennsylvania  R.  Go.  y.  Phfladdphla 
County,  220  Pa.  100,  16  L1LA.(NJ3.)  108, 
68  Atl.  676;  Brymer  v.  Butler  Water  Co. 
179  Pa.  231,  36  L.RJL  260,  86  AtL  249; 
Spokane  v.  Northern  P.  R.  Co.  16  Inters. 
Com.  Rep.  417;  Missouri,  K.  ft  T.  R.  Oo.  y. 
Love,  177  Fed.  493. 

If  the  complex  elements  thai  are  aeeea 
sarily  involved  in  proving  the  value  of  a 
large  railroad  83rstem  and  the  results  of 
operation,  under  particular  rates,  espe 
cially  the  expenses  of  ckases  of  bosiiisaa 
that  do  not  naturally  divide  thamaalyca, — 
mathematical  exactness  cannot  in  cnrery  in* 
stance  be  reached;  nor  la  it  in  any  way 
necessary  for  the  determination  of  tbo  rifl^ita 
of  the  parties, — at  least  in  either  of  tho 
cases  now  under  consideration. 

Chicago,  M.  ft  St  P.  R.  Co.  v.  Tompkins, 
176  U.  S.  167,  44  K  ed.  417,  20  Sup.  Ct 
Rep.  336. 

Mr  W.  P.  aough  filed  a  brief  in  behalf 
of  the  Northern  Pacific  Railway  Company 
and  the  Great  Northern  Railway  Company. 

Mr.  Justice  Hughea  delivered  the  opinion 
of  the  court: 

These  suits  were  brought  by  stockholders 
of  the  Northern  Pacific  Railway  Company, 
the  Great  Northern  Railway  Company,  and 
the  Minneapolis  ft  St.  Louis  Railroad  Com- 
pany, respectively,  to  restrain  the  enforce- 
ment of  two  orders  of  the  Railroad  ft  Ware- 
house Commission  of  the  state  of  Minnesota, 
and  two  acts  of  the  legislature  of  that  state, 
prescribing  maximum  chargea  for  trana- 
portation  of  freight  and  passengers,  and  to 
prevent  the  adoption  or  maintenanee  of 
these  rates  by  the  railroad  oompaniea.  In 
addition  to  the  eompaniea,  the  attorney 
general  of  the  state,  the  members  of  the 
Railroad  ft  Warehouse  Commission,  and  al- 
so, in  the  eases  of  the  Northern  Pacific  and 
Great  Northern  Companies,  certain  rspro- 
sentative  shippers,  were  made  defendaata. 

*The  orders  and  acta,  which,  by  [S77 
their  terma  related  solely  to  ehaigea  for  In- 
trastate transportation,  were  as  follows: 

(1)  The  commission's  order  of  Saptembar 
6,  1906,  effective  November  16,  1906,  fixing 
the  maximum  class  rates  for  gaaaral  mer- 
chandise. 

(2)  The  act  approved  April  4,  1907,  to 
take  effect  May  1,  1007,  praseribing  2  eents 
a  mile  as  the  maximum  fare  for 
except  for  those  under  twelve  years  of 
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for  whom  the  mAzimmii  rata  was  to  he  1 
eent  a  mile.    Lawi  of  1907,  chap.  176. 

(8)  The  act  approved  April  18,  1907,  to 
take  effect  June  1,  1907,  fixing  maximum 
commodity  rates  for  carload  lota  of  epeci- 
fled  weighte.    Laws  of  1907,  chap.  282. 

(4)  Tlie  commission's  order  of  May  3, 
1907,  effective  June  8,  1907,  establishing 
maximum  "in-rates"  for  designated  com- 
modities in  carload  lots  from  St.  Paul, 
Minneapolis,  Minnesota  Transfer,  and  Du- 
luth  to  certain  distributing  centers.  No 
complaint  is  made  of  this  order  in  the  case 
of  tiie  Minneapolis  &  St.  Louis  Railroad 
Company. 

In  1906,  the  legislature  of  Minnesota  had 
adopted  a  joint  resolution  directing  the 
commission  "to  undertake  the  work  of  se- 
curing a  readjustment  of  the  existing 
freight  rates  in  this  state,  which  will  give  a 
more  uniform  system  of  rates  throughout 
the  state,  and  a  uniform  scale  of  percentages 
which  each  class  rate  shall  bear  to  the  first 
class,  the  readjustment  to  secure  a  substan- 
tial reduction  in  the  existing  merchandise 
rates."  Laws  of  1905,  chap.  860.  Pursuant 
to  this  direction,  the  commission  conducted 
a  prolonged  inyestigation.  Public  hearings 
were  held  extending  oyer  several  months,  in 
which  the  railroad  companies  took  an  active 
part»  submitting  a  large  amount  of  testi- 
mony with  respect  to  the  matters  involved, 
no  commission  found  the  existing  class 
rates  for  general  merchandise  to  be  un- 
laasonable,  and  by  the  order  of  September  6, 
S 7 8]  1906,  above-mentioned,  established  *a 
schedule  of  lower  maximum  rates, 
rates  were  applied  to  the  classes  shown 
hf  the  so-called  "Western  Classification"  be- 
twwgi  stations  in  the  state.  This  was  a 
elaadflcation,  by  which  articles  were  ar- 
ranged in  groups  with  reference  to  their 
ganeral  character,  value,  and  the  cost  of 
transportation,  and  with  modifications  made 
from  time  to  time,  it  had  long  been  used  by 
common  carriers  in  the  West  and  North- 
west as  a  basis  for  rates,  the  commodities 
of  each  class  taking  the  same  rate  under 
like  conditions.  In  Minnesota,  however,  a 
large  number  of  commodities,  amounting  to 
several  hundred,  had,  by  the  intervention  of 
the  commission,  been  removed  from  this 
classification  by  the  application  of  special 
rates,  known  as  "commodity  rates,"  or  re- 
duced in  class  so  that  the  Western  Classi- 
fication in  operation  in  that  state  was  very 
materially  different  from  that  in  generid 
use  as  a  basis  of  rates  in  other  states. 

The  sehedule  of  rates  set  forth  in  the 
order  of  September  6  was  such  that  each 
rate  for  each  class  bore  an  exact  relation 
to  each  other  rate.  The  plan  of  the  sched- 
ule was  this:  For  first-class  merchandise 
aa  allowanee  of  11.02  cents  per  ewt.  was 
87  Ii.  ad. 


made  for  terminal  charges,  and  in  addition, 
there  was  permitted  a  hauling  charge  of  .98 
of  a  cent  for  each  6  miles  up  to  200  miles, 
for  each  10  miles  over  200  miles  up  to  400 
miles,  and  for  each  20  miles  over  400  miles 
up  to  600  miles.  For  other  classes^  the 
rates  were  a  fixed  per  centum  of  the  eor- 
responding  rates  for  the  first  class.  These 
rates  were  maximum  terminal  rates;  that 
is,  they  related  to  transportation  to  or  from 
certain  important  stations  caUed  terminal 
or  distributing  stations.  Between  stations 
neither  of  which  is  so  designated,  the  rates 
of  the  schedule  might  be  increased  by  6 
per  centum. 

The  railway  companies  complied  with 
this  order  and  the  class  rates  were  put  Into 
effect  on  November  16,  1906. 

The  commission  also  had  under  considera- 
tion a  reduction  in  the  commodity  rates, 
at  which  certain  commodities  *such  as[S79 
grain,  coal,  lumber,  and  live  stock  were 
moved  in  carload  lots.  Because  of  the  agita- 
tion with  respect  to  these  charges,  the  rail- 
road companies  voluntarily  reduced  their 
rates  about  10  per  cent  on  grain  ( September 
1,  1906)  and  coal  (October  22,  1906).  The 
commission,  however,  on  December  14,  1906, 
ordered  a  further  reduction  in  the  conmiod- 
ity  rates.  The  railroad  companies  brought 
suit  in  the  circuit  court  of  the  United 
States,  and  obtained  a  temporary  injunction 
restraining  the  enforc^nent  of  this  order. 
Thereupon  the  legislature  passed  the  ael 
above  mentioned,  approved  April  18,  1907» 
which  established  a  new  schedule  of  maxi- 
mum commodity  rates  In  all  respects  Ilks 
that  fixed  by  the  commission,  save  that  ths 
reduction  was  not  so  great.  The  ael 
grouped  the  various  commodities  which  11 
embraced  in  several  classes,  for  which  dif- 
ferent rates  were  prescribed.  There  was  no 
fixed  percentage  relation  between  the  classy 
and  no  regular  rate  of  progression  of  ths 
various  charges  with  increasing  distaoes. 
In  other  respects  the  method  of  making 
the  schedules  was  similar  to  that  adopted 
in  the  order  of  September  6,  1906,  the  haul- 
ing charge  decreasing  as  the  mileage  In- 
creases. 

The  remaining  action  with  respect  to 
freight  rates  was  taken  by  the  commission 
in  the  order  of  May  8,  1907,  for  the  pnr* 
pose  of  securing  more  favorable  in-rates  to 
a  number  of  minor  jobbing  centers.  It  ap- 
plied to  certain  commoditiess,  sueh  as  gro- 
ceries in  carload  lots,  and  was  supplemtntal 
to  the  order  of  September  6,  1906,  bsi^ 
intended  to  re-establish  the  relation  wbidk 
had  previotisly  existed  between  ths  in-rates 
to  these  distributing  points  and  ths  general 
schedule  of  class  rates. 
J  The  railroad  companies  obeyed  this  or- 
der of  May  8,  1907,  as  they  had  thai  sf 
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September  6,  1906,  and  they  also  put  into 
effect  the  passenger  rate  of  2  cents  a  mile. 
They  were  about  to  adopt  the  commodity 
rates  fixed  by  the  act  of  April  18, 1907,  when 
3  80]  these  suits  were  brought  and  a  *  tem- 
porary injunction  restrained  them  from 
taking  that  course.  The  other  rates,  that 
is,  the  class  rates,  special  in-rates,  and  the 
passenger  rates  were  permitted  to  remain 
in  force  pending  the  suits. 

The  complainants  assailed  the  acts  and 
orders  upon  the  grounds  (1)  that  they 
amounted  to  an  unconstitutional  interfer- 
ence with  interstate  commerce  (2)  that 
they  were  confiscatory,  and  (3)  that  the 
penalties  imposed  for  their  yiolation  were 
80  MTcre  as  to  result  in  a  denial  of  the 
equal  protection  of  the  laws  and  a  depriva- 
iioii  of  property  without  due  process  of 
law.  The  jurisdiction  of  the  circuit  court 
was  sustained  in  Ex  parte  Young,  209  U. 
S.  123,  62  L.  ed.  714,  13  L.R.A.(N.S.)  932, 
28  Sup.  Ct.  Rep.  441,  14  Ann.  Cas.  764, 
where  it  was  also  held  that  the  penal  pro- 
visions of  the  acts,  operating  to  preclude 
a  fair  opportunity  to  test  their  validity, 
were  unconstitutional  on  their  face.  The 
circuit  court  then  referred  the  suits  to  a 
special  master,  who  took  the  evidence  and 
made  an  elaborate  report  sustaining  the 
eomplainants'  contentions.  His  findings 
were  confirmed  by  the  court,  and  decrees 
were  entered  accordingly,  adjudging  the 
aets  and  orders  (with  the  exception,  in  the 
ease  of  the  Minneapolis  k  St.  Louis  Rail- 
road Company,  of  the  order  of  May  3, 
1907)  to  be  void,  and  permanently  enjoin- 
ing the  enforcement  of  the  prescribed  rates, 
freight  and  passenger,  and  their  adoption 
or  maintenance  by  the  railroad  companies. 
184  Fed.  766. 

Ifrom  these  decrees,  the  attorney  general 
«f  the  state  and  the  members  of  the  Rail- 
road &  Warehouse  Commission  prosecute 
tkeae  appeals. 

The  penal  provisions  being  separable 
(Reagan  v.  Farmers'  Loan  &  T.  Co.  154  U. 
8.  362,  396,  38  L.  ed.  1014,  1022,  4  Inters. 
Com.  Rep.  660,  14  Sup.  Ct.  Rep.  1047; 
Willcox  V.  Consolidated  Gas  Co.  212  U.  S. 
19,  63,  64,  63  L.  ed.  382,  400,  29  Sup.  Ct. 
Rq>.  192,  16  Ann.  Cas.  1034;  Grenada  Lum- 
bar Co.  V.  Mississippi,  217  U.  S.  433,  443, 
54  L.  ed.  826,  831,  30  Sup.  Ct  Rep.  636; 
Western  U.  Teleg.  Co.  v.  Richmond,  224 
U.  8.  160,  172,  66  L.  ed.  710,  717,  32  Sup. 
Ot  Rep.  449),  the  question  of  the  validity 
«f  the  aetfl  and  orders  fixing  maximum  rates 
ia  presented  in  two  distinct  aspects:  (1) 
S81]with  respect  to  their  'effect  on  inter- 
state eommerce,  and  (2)  as  to  their  alleged 
oonflscatory  character. 
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None  of  the  acts  and  orders  prescribe! 
rates  for  goods  or  persons  moving  in  in- 
terstate commerce.  By  their  terms,  they 
apply  solely  te  commerce  that  is  internal. 
Despite  this  obvious  purport,  it  has  been 
found  below  that  the  inevitable  effect  of  the 
state's  requirements  fer  intrastate  trans- 
portation was  to  impose  a  direct  burden 
upon  interstate  commerce,  and  to  create 
unjust  discriminations  between  localities  in 
Minnesota  and  those  in  adjoining  states; 
and  hence,  that  they  must  fall,  as  repug 
nant  to  the  commerce  clause  and  to  the  ac- 
tion of  Congress  under  it.  To  support  its 
conclusion,  the  circuit  court  presents  ao 
impressive  array  of  facts  drawn  from  the 
approved  findings  of  the  master.  184  Fed. 
776-792.  Without  giving  all  the  detailf 
they  embrace,  these  findings  may  be  sum 
marized  as  follows: 

I.  The  railroad  property  of  each  of  thi 
three  companies  constitutes  a  single  sys 
tem.  On  June  30,  1906,  the  Northern  Pa 
cific  Railway  company  (a  Wisconsin  cor 
poration)  operated  7,695  miles  of  track,  of 
which  1,625  miles  were  in  Minnesota.  Tbj 
Great  Northern  Railway  Company  (a  Min- 
nesota corporation)  at  the  same  time 
operated  8,628  miles  of  track,  of  which 
2,779  miles  were  in  Minnesota.  Their  lines 
extend  westerly  from  Superior,  Wisconsin, 
and  Duluth,  Minnesota,  and  from  St.  Pan! 
and  Minneapolis,  through  the  states  of 
Minnesota,  North  Dakota,  Montana,  Idaho, 
Washington,  and  Orcgen,  to  the  Pacifie 
coast.  The  MinneapoKs  k  St.  Louis  Rail 
road  Company  (also  a  Minnesota  corpora. 
tion)  operated  1,028  miles  ef  track  running 
from  St.  Paul  and  Minneapolis  westerly  and 
southerly  to  points  in  South  Dakota  and 
Iowa.  In  the  case  of  each  compiny,  the 
movement  of  interstate  and  local  traffie 
takes  place  at  the  same  time,  on  th%*  same 
rails,  with  the  same  employees,  and  largely 
*by  means  of  the  same  trains  and[S8S 
cars.  There  has  never  been  a  separation,  and 
it  is  impracticable,  in  the  exercise  of  fair 
economy,  to  make  a  separation,  between  the 
interstate  and  intrastate  business  in  the 
case  either  of  freight  or  of  passengers.  By 
far  the  larger  part  of  the  traffic  is  inter- 
state. In  the  year  1906  the  freight  business 
of  the  Northern  Pacific  Company,  local  to 
Minnesota,  was  2.67  per  cent  of  its  entire 
freight  business,  and  12.33  per  cent  of  its 
freight  business  touching  the  state,  and  its 
passenger  business  local  to  the  state  was 
5.79  per  cent  of  its  entire  passenger  busi- 
ness, and  67.21  per  eent  of  its  passenger 
business  touching  the  state. 

The  conditions  attending  the  transporta- 
tion of  passengers  and  freight  are  substan- 
tially the  same  for  like  distances  within 
those  portions  of  the  states  of  Wisconaim 
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Minnesota,  North  Dakota,  and  Sou'.b  Da- 
kota reached  by  the  lines  of  these  com- 
panies, whether  the  transportation  is  in- 
terstate or  wholly  intrastate.  Prior  to  the 
acts  and  orders  in  question,  the  companies 
had  maintained  rates  which  were  relatively 
fair,  and  not  discriminatory  as  between 
interstate  and  intrastate  business;  and  it 
is  concluded  that  any  substantial  change 
in  the  basis  of  rates  thus  established,  due 
only  to  the  fact  that  the  transportation  was 
intersate  or  was  local  to  a  state,  and  any 
substantial  difference  in  rates  as  between 
the  two  sorts  of  traffic,  would  constitute 
unjust  discrimination  in  fact. 

II.  The  state  line  of  Minnesota  on  the 
east  and  west  runs  between  cities  which  are 
in  close  proximity.  Superior,  Wisconsin, 
and  Dulutb,  Minnesota,  are  side  by  side  at 
the  extremity  of  Lake  Superior.  Opposite 
one  another,  on  the  western  boundary  of  the 
state,  lie  Grand  Forks,  North  Dakota,  and 
East  Grand  Forks,  Minnesota;  Fargo, 
North  Dakota,  and  Moorhead,  Minnesota; 
and  Wahpeton,  North  Dakota,  and  Brecken- 
ridge,  Minnesota.  The  cities  in  each  pair 
ship  and  receive,  to  and  from  the  same 
localities,  the  same  kinds  of  freight.  The 
S83]railroad  companies  *have  always  put 
each  on  a  parity  with  the  other  in  the  mat- 
ter of  rates,  and  if  there  were  a  substantial 
difference  it  would  cause  serious  injury  to 
the  commerce  of  the  city  having  the  higher 
rate.  If  the  Northern  Pacific  Company 
failed  to  maintain  as  low  rates  on  traffic  in 
and  out  of  Superior  as  on  that  to  and 
from  Duluth,  its  power  to  transact  inter- 
state business  between  Superior  and  points 
in  Minnesota  would  be  seriously  impaired 
and  the  value  of  its  property  in  Superior 
would  be  depreciated. 

The  maximum  class  rates  fixed  by  the 
order  of  September  6,  1006,  were  from  20 
per  cent  to  25  per  cent  lower  than  those 
theretofore  maintained  by  the  Northern 
Pacific  and  Great  Northern  Ck>mpanie8  for 
transportation  in  Wisconsin,  Minnesota, 
and  North  Dakota,  whether  sueh  transpor- 
tation was  local  to  one  of  these  states  or 
was  interstate  between  any  two  of  them. 
When  the  Northern  Pacific  Company,  pur- 
suant to  this  order,  installed  the  new  intra- 
state rates,  it  reduced  its  interstate  rates 
between  Superior  and  points  in  Minnesota 
to  an  exact  parity  with  its  rates  from  Du- 
luth.  Reduction  was  also  made  in  tha 
rates  between  both  Duluth  and  Superior 
and  the  above-mentiomed  points  on  the  west- 
ern boundary,  to  as  t«  put  tha  border  cities 
in  North  Dakota  on  an  equal  basis  with 
the  neighboring  cities  in  Minnesota.  This 
reduction  was  substantial;  and,  had  it  not 
beem  made,  the  places  adjoining  the  bound- 
ary, but  outside  the  state,  could  not  have 
17  Ii«  ed. 


competed  with  those  within.  Although  the 
Northern  Pacific  Company  thereby  suffered 
a  substantial  loss  in  revenue  from  its  inter- 
state business,  it  had  the  choice  of  sulnnit- 
ting  to  that  loss  or  suffering  substantial 
destruction  of  its  interstate  commerce  to 
these  border  localities  in  articles  covered 
by  the  orders.  At  the  same  time,  the  Great 
Northern  Company  made  similar  reduo- 
tions,  although,  in  its  case,  the  transporta- 
tion between  Duluth  and  points  in  Min- 
nesota was  interstate, — ^its  line  passing 
through  Wisconsin.  The  reason  for  these 
reductions  was  *to  preserve  the  rela-[884 
tion  in  rates  from  Duluth  whieh  had  always 
existed  between  localities  on  the  Great 
Northern  line  and  those  similarly  situated 
on  the  line  of  the  Northern  Pacific,  and  to 
meet  the  reduced  rates  on  the  latter. 

III.  Moorhead,  Minnesota,  Fargo  and 
Bismarck,  North  Dakota,  Billings  and 
Butte,  Montana,  are  so-called  jobbing  cen- 
ters. Rates  had  always  been  accorded  to 
them  by  the  Northern  Pacific  Company 
which  would  allow  them  to  compete  witii 
their  nearest  neighbors  and  with  St.  Paul, 
Minneapolis,  and  Duluth.  The  order  of 
September  6,  1906,  as  supplemented  by  that 
of  May  3,  1907,  substantially  reduced  car- 
load rates  from  the  eastern  terminals  to 
Moorhead.  This  reduction  would  have  given 
Moorhead  an  advantage  in  territory  ac- 
cessible to  its  jobbing  industry  not  only  aa 
against  Fargo,  unless  carload  rates  to 
Fargo  were  similarly  reduced,  but  also  aa 
against  Duluth,  St.  Paul,  and  Minneapolis 
unless  lese-than-carload  rates  from  these 
places  to  points  accessible  to  Moorhead, 
which  included  a  considerable  territory  in 
North  Dakota,  were  proportionately  re- 
duced. If  Fargo  were  protected  as  against 
Moorhead,  it  would  have  an  advantage  over 
Bismarck  in  territory  common  to  them 
both,  and  an  advantage  over  the  eastern 
terminals  in  territory  common  to  them  and 
to  Fargo,  unless  carload  rates  from  the 
eastern  terminals  to  Bismarck  and  leas- 
than-carload  rates  from  those  terminals  tc 
the  territory  accessible  to  Fargo  were  cor- 
respondingly reduced;  and  so  on  from  dis- 
tributing point  to  distributing  point. 

IV.  Every  rate  comprehends  two  terminal 
charges,  the  initial  and  the  final,  and  a 
haulage  ekarge.  It  is  declared  to  be  a 
cardinal  principle  of  rate-making  that  a 
rate  for  a  longer  distance  should  be  pro- 
portinately  unaller  than  one  for  a  shorter 
distance;  for  ewn  if  the  haulage  charge  in 
the  former  oaae  were  the  same  per  mile,  the 
rate  per  ton  mfle  should  be  less  for  the 
longer  haul,  aa  the  terminal  ehargea  would 
be  spread  over  a  greater  distance.  *A[SS5 
comparison  disclosed  that  the  rmiet  eetab- 
lished  bj  the  order  of  September  6^  1906, 
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and  Budatained  bj  the  Northeni  Paeifle 
Company  between  St  Paul  and  Moorbead, 
were  in  general  rabstantiaUy  leM  than  the 
proportion  of  the  interstate  rates  main- 
tained by  the  eompany  to  Tarions  points  in 
North  Dakota  and  Montana,  based  on  the 
mileage  in  Minnesota  as  compared  to  that 
of  the  entire  bauL  Maintaining  such  a  re- 
lation of  rates  inToWes,  it  is  found,  sub- 
stantial and  onjnst  diserimination  in  faet 
against  the  interstate  localities. 

V.  After  the  instoUation  bj  the  Great 
Northern  and  Northern  Pacific  Companies 
of  the  rates  prescribed  by  the  order  of  Sep- 
tember 6,  1906,  it  appeared  that  the  sum 
of  the  local  rates  from  St.  Paul  to  Moor- 
head  and  from  Moorhead  to  many  pointe  in 
North  Dakota  was  less  than  the  interstate 
rates  theretofore  maintained  from  St.  Paul 
to  these  points.  Both  companies  thereupon 
established  rates  from  St.  Paul  to  the  North 
Dakota  points  as  a  rule  no  greater  than 
the  sum  of  the  locals  on  Moorhead,  but 
substantially  lower  in  general  than  the  in- 
terstate rates  in  force  when  the  order  todc 
effect.  Maintaining  interstate  rates  from 
St.  Paul  te  North  Dakoto  locaUties  sub- 
stantially greater  than  the  sum  of  the 
locals  based  on  the  state  line  would  have 
reused  unjust  discrimination  in  fact.  The 
actual  reason  for  the  reduction  in  the  in- 
terstate rates  was  to  prerent  transhipment 
at  Moorhead  in  order  to  take  advantage  of 
the  lower  sum  of  the  locals,  and  to  retain 
on  its  line  traffic  which  might  reach  Moor- 
head orer  other  lines  by  reason  of  competi- 
tion, and,  as  to  less-tiian-carload  lots,  to 
enable  jobbers  in  the  Twin  Cities  and  Du- 
luth  to  compete  with  those  in  Moorhead 
and  Fargo  in  territory  which  otherwise  the 
latter  would  have  exclusively  occupied  by 
reason  of  their  closer  proximity. 

VI.  It  it  further  held  to  be  one  of  the 
fundamental  dogmas  of  rate-making  that 
the  haulage  charge  per  mile  should  not  in- 
crease witii  increasing  distance  if  the  con- 
S86]ditions  *be  the  same.  Under  the  pro- 
gresslTe  decrease  in  the  haulage  charge  with- 
in the  state,  provided  by  the  order  of  Sep- 
tember 6,  1906,  100  pounds  of  merchandise 
transported  by  the  Northern  Padflc  from  St. 
Paul  to  Moorhead,  24S  miles,  would  have 
been  hauled  for  48  miles,  at  the  rate  of  .98 
cente  per  10  miles,  when  Moorhead  is 
reached.  If  the  same  haulage  charge  of 
.98  cents  per  10  miles  were  applied  for  the 
remaining  distance  to  Spokane,  1510  miles 
fron  St.  Paul  (which  is  said  to  be  taken 
as  a  fair  example  merely  to  illustrate  the 
principle),  it  would  produce  a  rate  from 
St.  Paul  to  Spokane  on  first-class  merchan- 
dise af  91.79  per  ewl  The  Interstate  Com- 
merce Oomminion  in  the  Spokane  rate  case 
fixed  the  reasonable  rate  m  irst-dass  aner- 
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chandise  from  St.  Paul  to  Spokane  of 
|2JK)  per  cwt.  Maintaining  this  rate  and 
the  state  schedule  in  Minnesota  at  the  same 
time  necessarily  involves  the  raising  of  the 
per  mile  haulage  charge  after  the  Min- 
nesota state  line  has  been  eroesed,  or  the 
charge  of  a  higher  rate  within  Minnesota 
for  its  mileage  proportion  of  long-haul  in- 
terstate business  than  for  business  local  to 
the  state  which  is  carried  under  the  sams 
conditions,  and  hence  is  found  to  result  In 
unjust  discrimination  in  fact  against  locali- 
ties west  of  the  Minnesota  line. 

Vll.  For  more  than  twenty-five  years 
the  Northern  Pacific  Company  has  main- 
tained an  equal  basis  of  rates  on  merchan- 
dise between  its  eastern  and  western  ter- 
minals, respectively,  and  Butte,  Montana, 
and  between  its  eastern  and  western  ter- 
minals, respectively,  and  localities  inter- 
mediate between  them  and  Butte.  Other 
railroads  reaching  Butte  have,  during  the 
same  time,  maintained  like  rates  to  Butte 
from  Sioux  City,  Omaha,  St.  Joseph  and 
Kansas  City  on  the  east,  and  from  San 
Francisco,  Sacramento,  and  Loe  Angeles  on 
the  west.  Butte  has  been  as  the  hub  of  a 
wheel  with  spokes  representing  equal  ratee 
to  these  various  cities.  Industries,  it  is  said, 
have  been  bom  and  have  grown  in  reliance 
upon  this  parity  of  rates.  *Inter-[SS7 
mediate  pointe  have  had  rates  fixed  in  pro- 
portion to  the  Butte  rates.  Competition  of 
markets  and  of  carriers  has  brought  this 
about.  The  Northern  Pacific  Company  can- 
not maintain  the  state  rates  between  its 
eastern  terminals  and  Moorhead,  and  at  the 
same  time  ite  interstate  rates  from  its 
eastern  terminals  to  Butte,  without  sub- 
stantial diserimination  in  fact  against 
Butte  or  localities  intermediate  between  its 
eastern  terminals  and  Butte.  If  it  lowers 
its  rates  from  its  eastern  terminals  to 
Butte  and  intermediate  stations  to  sudi  an 
extent  as  to  obviate  this  discrimination,  it 
must,  to  preserve  the  relation  whidi  has 
always  existed,  lower  to  a  like  extent  its 
rates  from  its  western  terminals  to  Butte 
and  intermediate  stations.  Consequently, 
it  is  found  that  if  the  Northern  Pacific 
Company  maintains  the  commission-made 
rates  between  its  eastern  terminals  and 
Moorhead,  it  must  either  substantially  dis- 
criminate in  fact,  or  destroy  the  general 
relation  of  rates  which  has  existed  for 
Buuiy  years  in  the  territory  between  the 
Missouri  river  and  the  Pacific  coast. 

▼m.  Prior  to  the  Uking  effect  ef  the 
order  of  September  6,  1906,  the  Great 
Northern  and  Northern  Pacific  Companies 
had  established  joint  through  rates  in  con- 
nection with  other  carriers  from  all  locali- 
ties east  or  south  of  Minnesota  to  all  points 
in  Minnesota  west  of  St.  Paul  and  Ifln- 
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oeapolis.  After  the  rates  prescribed  by  this 
order  were  installed,  the  sum  of  the  locals 
on  St.  Paul  from  sJl  localities  south  and 
east  of  Minnesota  to  points  in  Minnesota 
west  of  St.  Paul  and  Minneapolis  was  sub- 
stantiallj  less  than  the  then-existing  inter- 
state rates  for  the  through  haul  to  such 
western  points.  To  ayoid  the  resulting  dis- 
erimination  in  f ayor  of  St.  Paul,  the  com- 
panies withdrew  the  existing  interstate 
rates,  and  established  a  new  tariff  no  high- 
er than  the  sum  of  the  locals  on  St.  Paul. 

IX.  Further  illustrations  are  giyen  of 
inequalities  resulting  from  the  reduced 
SS 8 ]Minnesota  rates  as  compared  *with 
rates  for  like  transportation  under  similar 
conditions  into  adjoining  states;  as,  for  ex- 
ample, from  Moorhead  easterly  to  Min- 
nesota points  and  westerly  into  North  Da- 
kota, and  also  of  the  effects  produced  in  the 
application  of  the  state  rates  by  reason  of 
the  difference  in  the  distances  from  St. 
Paul  at  which  the  state  line  is  reached  on 
similar  hauls  over  different  lines.  As  the 
schedule  of  September  6,  1906,  prescribes 
a  fixed  relation  between  rates  for  different 
distances  and  different  classes,  the  conclu- 
sion is  that  if  the  rule  must  be  adhered  to 
in  Minnesota,  it  cannot  be  departed  from 
substantially  because  of  the  intervention  of 
a  state  line  at  one  distance  or  another  with- 
out inyoWing  unjust  discrimination  in  fact. 

It  is  found  further  that  while,  after  the 
order  of  September  6,  1906,  became  effectiye, 
both  the  Qreat  Northern  and  the  Northern 
Paeiflo  Companies  reduced  certain  inter- 
state rates,  as  already  mentioned,  the  re- 
duction was  not  to  such  extent  as  to  remedy 
the  discrimination  resulting  from  the  fact 
that  in  most  cases  the  general  basis  of  rates 
within  Minnesota  was  substantially  lower 
than  that  maintained  in  North  Dakota  or 
apon  traffic  crossing  the  state  line. 

X.  The  similarity  in  the  conditions  of  in- 
terstate and  intrastate  transportation  is 
found  also  with  respect  to  the  commodities 
for  which  rates  were  prescribed  by  the  act 
of  April  18,  1907  (chap.  232).  The  main 
tines  and  branches  of  the  Northern  Pacific 
and  Great  Northern  Companies  within  Min- 
nesota and  North  Dakota,  with  the  excep- 
«tion  of  certain  limited  tracts,  lie  within 
grain  fidds,  and  grain  is  shipped  in  sub- 
stantial quantities  from  nearly  all  stations 
in  these  fields  to  Duluth,  Minneapolis,  and 
Superior.  Shipmente  of  coal  originate  at 
the  head  of  the  Lakes, — ^that  is,  at  Duluth 
or  Superior, — and  find  their  destination  at 
all  localities  served  by  the  companies  in 
Minnesota  and  eastern  North  Dakota.  Ship- 
ments of  lumber  originate  at  Duluth,  Clo- 
S89]quet,  Little  Falls,  and  other  *plaoes  in 
Minnesota,  and  are  destined  to  points 
throughout  Minnesota  and  North  Dakota. 
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Shipments  of  live  stock  are  made  in  Minne- 
sota, South  Dakota,  and  eastern  Montana 
and  go  to  South  St.  Paul  or  Chicago.  So  far 
as  the  conditions  of  transportation  are  con- 
cerned, it  matters  not,  as  to  commodities 
moving  eastwardly,  whether  the  shipment 
is  made  in  Montana,  North  Dakota,  or  Min- 
nesota, or  the  transportation  ends  in  Min- 
nesota or  in  Wisconsin;  and,  as  to  com- 
modities moving  westwardly,  whether  the 
shipments  are  from  Minnesota  points  or 
from  Superior,  or  whether  they  find  their 
destination  in  Minnesota  or  in  North  Da- 
kota. The  conclusion  is  that  to  maintain 
the  commodity  rates  for  transportation 
wholly  within  Minnesota  simultaneously 
with  the  interstate  rates  now  in  force  would 
involve  unjust  discrimination  and  would 
seriously  impair  the  interstate  business  of 
the  companies,  to  avoid  which  it  would  be 
necessary  to  reduce  the  basis  of  the  inter* 
state  rates  to  a  substantial  parity  with 
that  prescribed  by  the  state  law.  It  is  also 
stated  that  if  the  rates  fixed  by  chapter 
232  of  the  Laws  of  1907  should  become  ef- 
fective, the  rate  on  shipments  of  wheat, 
with  milling-in-transit  privileges,  from 
points  in  Minnesota  via  Minneapolis  to  Chi- 
cago, would  be  automatically  reduced,  and 
that  unless  all  interstate  rates  between 
Minnesota  points  and  Chicago  via  interior 
mill  towns  with  similar  privileges  should 
be  correspondingly  reduced,  Minneapolis 
would  have  a  substantial  advantage  over 
such  towns  in  its  interstate  rates. 

XI.  Prior  to  the  act  of  1907,  fixing  the 
rate  of  2  cents  a  mile,  the  general  basis  of 
rates  for  passengers  (of  twelve  years  of  age 
or  over)  between  any  two  points  on  the 
Northern  Pacific  system  had  been  for  some 
years  3  cents  a  mile.  After  the  new  state 
rate  had  been  installed,  the  sum  of  the  locals 
between  Moorhead  and  other  Minnesota 
points  and  Moorhead  and  points  westerly 
thereof  was  less  than  the  then-existin( 
through  interstate  rates.  The  passengei 
*fare  act  to<^  effect  May  1,  1907,  and [S 90 
in  the  first  month  thereafter  the  revenue  foi 

passengers  on  the  Northern  Pacific  line  be 
tween  Moorhead  and  other  Minnesota  points 
increased  647  per  cent  over  that  of  the  cor- 
responding month  of  the  preceding  year 
while,  eliminating  Moorhead  business,  the 
revenue  for  passenger  business  within  the 
state  decreased  2  per  cent.  In  June,  1907, 
the  second  month,  there  were  sold  by  the 
Northern  Pacific  Company,  4,037  tickets 
between  St.  Paul  or  Minneapolis,  on  the  one 
hand,  and  Moorhead  or  East  Grand  Forks 
on  the  other,  as  compared  with  only  172 
such  tickets  in  the  corresponding  month  of 
the  year  before;  and  in  June,  1907,  thera 
were  sold  only  173  tickets  between  St.  Paul 
or  Minneapolis,  and  Grand  Forks  and  Far- 
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go,  as  compared  with  084  such  tickets  in 
the  corresponding  month  of  the  previous 
year.  In  May  and  June,  1006,  only  one 
cash  full  fare  was  collected  on  a  train  from 
Moorhead  to  St.  Paul  or  Minneapolis.  In 
those  months  in  1007  there  were  1,168  cash 
full  fares  and  82  cash  half  fares  so  col- 
lected. Hence,  it  is  said,  the  necessary, 
immediate,  and  direct  effect  of  the  law  was 
to  deprive  the  Northern  Pacific  Company 
of  a  substantial  aiQOunt  of  its  interstate 
passenger  business  through  Moorhead. 

Notwithstanding  the  facility  with  which 
interstate  passengers  could  avoid  the  dis- 
crimination against  them  by  making  two 
contracts  with  the  company,  it  is  found 
that  discrimination  in  fact  still  existed 
against  the  interstate  passenger  who,  apply- 
ing for  a  through  ticket,  did  not  know  that 
the  sum  of  the  locals  on  Moorhead  was  less 
than  the  through  rate,  against  the  passen- 
ger with  a  trunk  which  he  could  not  check 
through  unless  on  a  through  ticket,  and 
against  a  passenger  who  was  compelled  to 
use  a  sleeping  car.  The  ^Torthern  Pacific 
Company  shortly  remedied  this  discrimina- 
tion by  reducing  all  its  interstate  fares  for 
passenger  transportation  through  Moor- 
head to  an  amount  no  greater  than  the 
891]8um  of  the  locals  over  *Moorhead.  Be- 
fore this  reduction  Wisconsin  had  fixed  the 
maximum  passenger  fare  at  2  cents  a  mile, 
and  North  Dakota  at  2^  cents  a  mile.  The 
rates  thereafter  established  by  the  North- 
ern Pacific  Company  between  St.  Paul,  for 
example,  and  points  in  North  Dakota  and 
beyond,  and  by  the  Northern  Pacific  Com- 
pany jointly  with  other  companies  for 
transportation  between  points  easterly  of 
Minnesota  and  points  on  the  line  of  the 
Northern  Pacific,  were  in  general  less  than 
the  previous  rates  by  approximately  1  cent 
per  mile  for  the  mileage  in  Wisconsin  and 
Minnesota,  and  by  1  cent  per  mile  for  the 
mileage  in  North  Dakota.  It  is  concluded 
that  these  reductions  were  compelled  to 
avoid  unjust  discrimination,  and  in  order 
that  the  companies  might  transact  inter- 
state passenger  business  freely  and  with- 
out impairment  of  volume. 

There  are  added  various  hypothetical  cal- 
culations of  the  losses  which  would  have 
been  sustained  if  the  basis  prescribed  by 
the  state  acts  and  orders  had  been  applied 
to  the  interstate  business  and  to  local  busi- 
ness in  other  states.  We  shall  have  occa- 
sion later  to  refer  to  the  actual  results  of 
the  business  of  the  railroad  companies  dur- 
ing the  time  that  the  rates  fixed  by  the  acts 
and  orders  (with  the  exception  of  the  com- 
modity rates)  were  in  force,  and  to  the  ef- 
feet  upon  revenue  which  the  adoption  of 
the  commodity  rates  would  have  had. 

The  foregoing  findings,  as  stated  by  tht 
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master,  were  made  "without  regard  to  the 
justness  or  otherwise  in  fact  of  the  inter- 
state rates  so  aflfected  by  such  local  rates.'' 
The  determination  of  the  reasonableness  of 
the  interstate  rates  was  not  deemed  to  be 
within  the  province  of  the  court. 

The  appellants  do  not  concede  the  cor- 
rectness of  the  findings  in  their  full  scope, 
and  insist  upon  qualifications.  They  deny 
that  the  evidence  justified  the  finding  that 
the  'companies  had  maintained  "an[S99 
equable,  that  is,  relatively  fair,  basis  of 
rates"  prior  to  the  acts  and  orders  in  ques- 
tion. The  general  or  comprehensive  system 
of  interdependent  and  fairly  related  rates, 
each  so  equitably  adjusted  to  the  others  that 
any  local  change  must  of  necessity  throw 
the  whole  out  of  balance,  is  declared  to  ex- 
ist only  in  imagination, — ^to  be  a  fiction 
constructed  in  disregard  of  the  facts  of 
rate-making,  and  without  attention  to  the 
inconsistencies  shown  by  the  schedules 
which  had  been  in  force.  The  actual  reduc- 
tions in  interstate  rates,  which  followed 
upon  the  adoption  of  the  state  tariffs,  were 
made,  it  is  urged,  in  rates  voluntarily  es- 
tablished by  the  companies  themselves 
which  had  not  been  declared  to  be  reason- 
able by  competent  authority,  and  in  any 
case  furnish  no  standard  by  which  the  va- 
lidity of  the  action  of  the  state,  in  the 
control  of  its  internal  affairs,  should  be 
judged.  The  appellants  say  that  the  local 
rates  in  Minnesota  were  incongruous  and 
unreasonable;  that  frequent  changes  in  the 
interest  of  favored  shippers  had  been 
made  through  the  filing  of  temporary  in- 
trastate tariffs  until  the  practice  was 
stopped  by  a  statute  of  1005  (chap.  170) 
forbidding  changes  without  the  consent  of 
the  commission;  that  with  respect  to  grain 
and  live  stock,  the  principal  agricultural 
products  of  the  state,  the  companies  main- 
tained an  "inharmonious  jumble  of  arbi- 
trary rates;"  and  that  the  acts  and  orders 
in  question  were  designed  to  correct  in- 
equalities in  the  intrastate  tariffs,  and  to 
prescribe  charges  which,  upon  thorough  in- 
vestigation and  after  public  hearings  in 
which  the  companies  participated,  wers 
found  to  be  reasonable  and  were  brought 
into  suitable  relation  with  each  other  by 
means  of  a  scientific  plan.  And  it  is  denied 
that  unjust  discrimination  as  against  locali- 
ties without  the  state  can  be  predicated  of 
the  establishment  of  reasonable  state  rates. 

It  is  also  insisted  that  the  prescribed  intra- 
state freight  rates  were  not  in  general  lower 
than  the  existing  interstate  *rates.[S9S 
Reference  is  made  to  the  long-distance  traf- 
fic, which,  it  is  said,  was  moved  within  the 
state  on  proportionals  of  long-haul  rates 
which  were  much  below  the  local  rates  fixed 
by  the  state.  It  is  pointed  out  that  the  mas- 
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ter   found,   in   passing   upon    the   question 
whether  the  rates  were  confiscatory,  that 
the  gross  reyenue  which  was  derived  from 
the  interstate  freight  business  during  the 
fiscal  year  ending  June  30,  1008  (when  all 
the  rates  in  question  were  in  force  save  the 
commodity    rates),    was   greater    per    ton- 
mile  than  that  derived  in  the  same  period 
from    the    interstate    business    within    the 
state,  being  in  the  case  of  the  Northern 
Pacific  Company  in  the  ratio  of  1.4387  to  1, 
and  in  that  of  the  Great  Northern  Company 
of  2.02894  to  1.     The  appellants  also  con- 
test the  validity  of  the  argument  based  on 
a  hypothetical  extension  beyond  the  state 
line  of  the  "rate  of  progression"  for  addi- 
tional distance  which  had  been  prescribed 
by  the  state  solely  with  reference  to  internal 
traffic,  and  they  submit  illustrations  of  in- 
eongruities   which  they  contend   would   be 
shown  by  a  similar  extension  of  the  rate  of 
progression  disclosed  by  the  former  intra- 
state tariffs  of  the  companies.   Again,  it  is 
urged  that  the  extent  of  the  reductions  at- 
tributable to  the  2-cent  fare  law  may  not 
be  estimated  properly  by  a  comparison  with 
the  former  maximum  rate  of  3  cents  a  mile. 
Various  rates  had  been  in  force  less  than 
the  maximum  allowed.     For  the  six  years 
prior  to  the  2-cent  fare  law  the  average 
rate  per  passenger  per  mile  for  intrastate 
transportation  in  Minnesota,  on  the  North- 
em    Pacific   line,   had   ranged   from    2.209 
cents  in  1901  to  2.436  eents  in  1905,  2.406 
cents  in  1006,  and  2.197  cents  in  1907  ;t 
and  during  the  same  time  the  average  rate 
per  passenger  per  mile  for  interstate  trans- 
portation in  Minnesota  varied  from  2.075 
eents  in  1901,  2.027  eents  in   1905,  1.949 
cents   in   1906,  and   1.981   cents  in   1907.t 
S94]In  the  fiscal  year  ending  *June,  30, 
1908,  with  the  2-cent  fare  law  in  force  the 
average  rate  per  passenger  per  mile  in  Min- 
nesota was  1.930  cents  for  intrastate  and 
1.928  cents  for  interstate  carriage. 

It  is  conceded,  however,  that  the  sched- 
ules fixed  for  intrastate  transportation 
"necessarily  disturbed  the  equilibrium  there- 
tofore existing  between  the  rates  on  the 
two  classes  of  business"  (state  and  inter- 
state) "on  the  boundary  lines."  This  ap- 
plies to  the  rates  to  and  fro  mthe  cities 
situated  on  opposite  sides  of  the  Bed  River 
of  the  North,  the  boundary  between  Min- 
nesota and  North  Dakota,  and  to  and  from 
Duluth  and  Superior  on  the  eastern  bound- 
ary. The  reduction  of  the  state  rates 
brought  them  below  the  level  of  the  inter- 
state rates  in  those  instances  in  which  for- 
merly both  had  been  maintained  on  a  parity. 

fThe  2-cent  fare  law  was  in  force  for  two 
months  of  the  fiscal  year  ending  Junt  80, 
1907. 
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So,  also,  whatever  may  be  said  as  to  the 
nonexistence  of  a  general  or  comprehensive 
system  of  equitably  adjusted  rates,  it  ia 
clear  that  there  are  competitive  areas 
crossed  by  the  state  line  of  Minnesota,  and 
that  the  state's  requirements  altered  the 
existing  relation  between  state  and  inter- 
state rates  as  to  places  within  these  zones 
of  competition,  and  not  merely  as  to  tbs 
cities  on  the  boundary  of  the  state. 

The  situation  is  not  peculiar  to  Minne- 
sota.    The    same   question    has   been    pre- 
sented by  the  appeals,  now  before  the  court, 
which    involve   the    validity   of    intrastate 
tariffs   fixed  by   Missouri,  Arkansas,   Ken- 
tucky,   and    Oregon.      Differences    in    par- 
ticular  facts   appear,  but  they   cannot  bt 
regarded  as  controlling.    A  scheme  of  state 
rates   framed   to  avoid   discrimination  be- 
tween  localities  within   the  state,   and  t« 
provide  an  harmonious  system  for  intrastate 
transportation   throughout   the  state,   nat- 
urally would  embrace  those  places  within 
the  state  which  are  on  or  near  the  state's 
boundaries;  and  when  these  are  included  im 
a  general  reduction  of  intrastate  rates,  there 
is,  of  course,  a  change  in  the  relation  of 
rates  as  theretofore  existing  to  *points[S9ft 
adjacent  to,  but  across,  the  state  line.    Kan- 
sas City,  Kansas,  and  Kansas   City,  Mis- 
souri;   East    St.    Louis,    Illinois,    and    St. 
Louis,    Missouri;    Omaha,    Nebraska,    and 
Council  Bluffs,  Iowa;  Cincinnati,  Ohio,  and 
Covington    and    Newport,    Kentudcy;    and 
many  other  places  throughout  the  country 
which    might   be    mentioned,    present   sub- 
stantially the  same  conditions  as  those  here 
appearing  with  respect  to  localities  on  the 
boundaries  of  Minnesota.    It  is  also  a  mat- 
ter of  common  knowledge  that  competition 
takes  but  little  account  of  state  lines,  and 
in  every  part  of  the  land  competitive  dis- 
tricts embrace   points   in   different  states. 
With  appreciation  of  the  gravity  of  the 
controversy,  the  railroad  commissioners  of 
eight  statest  have  filed  their  brief  as  amioi 
curia,  in  support  of  the  appeals,  stating 
that,  if  the  doctrine  of  the  court  below  were 
accepted,  the  regulation   by  the  states  of 
rates  for   intrastate   transportation   would 
be   practically  destroyed.     They   say   that 
"there  is  practically  no  movement  of  traffio 
between  two  towns  within  a  state  that  does 
not  come  into  competition  with  some  inter- 
state haul,"  and  that  "if  the  disturbance 
of  the  existing  relation  between  competitive 
state   and   interstate   rates   is  the  oorrect 
criterion,  no  reduction  can  be  made  in  state 
rates    without    interfering   with    interstate 
commerce."    The  governors  of  three  states, 

tNebraska,  Iowa,  Kansas,  South  Dakota, 
North  Dakota,  Oklahema,  Missouri,  and 
Tezaa. 
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pannmnt  to  a  resolution  of  a  conference  of 
the  goremon  of  all  the  statee,  haye  alto 
presented,  by  leaTe  of  the  court,  their  argu- 
ment in  defenec  of  the  position  taken  by 
Minnesota.  Th^  do  not  seek  "to  belittle 
the  effect  of  the  action  of  Minnesota  on 
the  business  between  the  places"  named  in 
the  findings,  but  they  are  convinced  that 
if  the  principle  announced  by  the  circuit 
court  is  upheld,  it  can  be  made  to  apply  by 
a  showing  of  similar  facts  in  Tirtually  every 
state.  Insisting  that,  under  their  reserved 
S»«]power,  "the  *ri^t  of  the  sts4«s  to  reg- 
ulate their  own  commerce  is  as  clear  and 
broad  as  that  of  Congress  to  regulate  inter- 
state commerce,"  they  assail  the  decision  be- 
low, not  upon  the  ground  that  it  incorrectly 
sets  forth  conditions  in  Minnesota  and  ad- 
joining states,  but  for  what  they  consider  to 
be  "ite  plain  disregard  of  the  provisions  of 
liie  Federal  Gonstitution,  which  establish  the 
relations  between  the  nation  and  the 
states."  'The  operation  of  these  provi- 
sions," they  maintain,  "was  not  made  to 
depend  on  geography  or  convenience  or  com- 
petition. They  cannot  apply  in  one  state 
and  not  in  another,  according  to  circum- 
stances as  they  may  be  found  by  the  courts, 
because  tiiey  are  vital  principles  which  con- 
stitute the  very  structure  of  our  dual  form 
of  government." 

Ilie  controversy  thus  arises  from  oppos- 
ing conceptions  of  the  fundamental  law,  and 
of  the  scope  and  effect  of  Federal  legisla- 
tion, rather  than  from  differences  with  re- 
spect to  the  salient  facts. 

For  the  purpose  of  the  present  inquiry, 
the  rates  fixed  by  the  state  must  be  assumed 
to  be  reasonable  rates  so  far  as  intrastate 
traffic  is  concerned;  that  is,  they  must  be 
rates  which  the  state  in  the  exercise  of  its 
legislative  judgment,  could  constitutionally 
fix  for  intrastate  transportation  separately 
considered.  If  the  state  rates  are  not  of 
this  character, — a  question  to  be  dealt  with 
later, — ^they  cannot  be  sustained  in  any 
event;  but,  assuming  them  to  be  otherwise 
ralid,  the  decree  below,  with  respect  to  the 
present  branch  of  the  case,  rests  upon  two 
grounds:  (1)  That  the  action  of  the  state 
Imposes  a  direct  burden  upon  interstate 
commerce;  and  (2)  that  it  is  in  conflict 
with  the  provisions  of  the  act  to  regulate 
eonunerce. 

These  grounds  are  distinct.  If  a  state 
enactment  imposes  a  direct  hurdmi  upon  in- 
terstate commerce,  it  mtist  fall  regardless 
of  Federal  legislation.  The  point  of  such 
S97]  *an  objection  is  not  that  Congress  has 
acted,  but  that  the  state  has  directly  re- 
strained that  which,  in  the  absence  of  Fed- 
eral regulation,  should  be  free.  If  the  acts 
of  Minnesota  constitute  a  direct  burd^n  up- 
on iateritate  commerce,  they  would  be  in- 
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valid  without  regard  to  the  exercise  of  Fed- 
eral authority  touching  the  interstate  rates 
said  to  be  affected.  On  the  other  hand,  if  ths 
state,  in  the  absence  of  Federal  legislation, 
would  have  had  the  power  te  prescribe  the 
rates  here  assailed,  the  question  remains 
whether  its  action  is  void  as  being  repug- 
nant to  the  statuts  which  Congress  has  en- 
acted. 

Prior  to  the  passage  of  the  act  to  regu- 
late eonunerce,  carriers  fixed  their  inter- 
state rates  free  from  the  actual  exertioa  ol 
Federal  control;  and  under  that  act,  as  it 
stood  until  the  amendment  of  June  20,  1906 
[34  SUt.  at  L.  684,  chap.  3691,  U.  &  Comp. 
Stat.  Supp.  1911,  p.  1288],  the  IntersUU 
Commerce  Commission  had  no  power  to 
prescribe  interstate  rates.  Interstate  Com- 
merce Commission  v.  Cincinnati,  N.  0.  k 
T.  P.  R.  Co.  167  U.  8.  479,  ill,  42  L.  ed. 
243,  267,  17  Sup.  Ct  Rep.  896.  The  states, 
however,  had  long  exercised  the  power  to 
establish  maximum  rates  for  intrastate 
transportation.  Was  this  power,  apart 
from  Federal  action,  subject  to  the  limita- 
tion that  the  state  could  not  fix  intrastate 
rates,  reasonsble  as  such,  generally  through- 
out the  State,  but  only  as  to  sueh  places 
and  in  such  circumstances  that  the  inter- 
state business  of  the  carriers  would  not  be 
thereby  affected  T  That  is,  was  the  state 
debarred  from  fixing  reasonabls  rates  on 
trafiic,  wholly  internal,  as  to  all  stats 
points  so  situated  that,  as  a  practical  eon- 
sequence,  the  carriers  would  have  to  re- 
duce the  rates  they  had  made  to  competing 
points  without  the  state,  in  order  to  main- 
tain the  volume  of  their  interstate  busi- 
ness, or  to  continue  the  parity  of  rates,  or 
the  relation  between  rates  as  it  had  previ- 
ously existed?  Was  the  state,  in  prescrib- 
ing a  general  tariff  of  reasonable  intra- 
state rates  otherwise  within  its  authority 
bound  not  to  go  below  a  minimum  standard 
established  by  the  interstate  rates  made  by 
the  'carriers  within  competitive  dis-[S98 
trictsT  If  the  state  power,  independently  of 
Federal  legislation,  is  thus  limited,  the  in- 
quiry need  proceed  no  further.  Otherwise  it 
must  be  determined  whether  Congress  has  se 
acted  as  to  create  such  a  restriction  upon 
the  state  authority  theretofore  existing. 

(1)  The  general  principles  governing  the 
exerdse  of  state  authority  when  interstate 
commerce  is  affected  are  w^  established. 
The  power  of  Congress  to  regulate  com- 
merce among  the  several  states  is  supreme 
and  plenary.  It  is  "complete  in  iteelf,  may 
be  exercised  to  its  utmost  extent,  and  ao- 
knowledges  no  limitations,  other  than  are 
prescribed  in  the  Constitution."  Gibbons  v. 
Ogden,  9  Wheat.  1,  196,  6  L.  ed.  23,  70.  The 
conviction  of  its  neceesHy  sprang  from  the 
disastrous  experien^ee  under  the  Confederal 
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tion,  when  the  lUiM  Tied  in  diacrimiiiAtorj 
measures  against  eaeh  other.    In  order  to 
end  these  erilSi  the  grant  in  the  constitu- 
tion eonferred  upon  Congress  an  authority 
at  all  times  adequate  to  seeure  the  freedom 
of  interstate  commereial  intercourse  from 
state  control,  and  to  provide  effective  regu- 
lation of  that  intereourse  as  the  national 
interest  may  demand.    The  words  "among 
the  several  states"  distinguish  between  the 
commerce  which  concerns  more  states  than 
one,  and  that  commerce  which  is  confined 
within  one  state  and  does  not  affect  other 
states.  'The  genius  and  character  of  the 
whole    government,"    said    Chief    Justice 
Biarshall,   ''seems   to   be,   that   its   action 
is    to    be    applied    to    all    the    external 
concerns    of    the    nation,    and    to    those 
internal   concerns   which   affect  the  states 
generally;    but    not    to    those    which    are 
completely  within  a  particular  state,  which 
do  not  affect  other  states,  and  with  which  it 
is  not  necessary  to  interfere,  for  the  pur- 
pose of  executing  some  of  the  general  pow- 
ers of  the  government.    The  completely  in- 
ternal commerce  of  a  state,  then,  may  be 
considered  as  reserved  for  the  state  itself." 
S»»]  *Id.  p.  196.    This  reservation  to  the 
states  manifestly  is  only  of  that  authority 
which  is  consistent  with,  and  not  opposed  to, 
the  grant  to  Congress.    There  is  no  room  in 
our  scheme  of  government  for  the  assertion 
of  state  power  in  hostility  to  the  authorized 
exercise  of  Federal  power.    The  authority 
of  Congress  extends  to  iivtrj  part  of  inter- 
state commerce,  and  to  every  instrumental- 
ity or  agency  by  which  it  is  carried  on;  and 
the  full  control  by  Congress  of  the  subjects 
committed  to  its  regulation  is  not  to  be  de- 
nied or  thwarted  by  the  commingling  of  in- 
terstate and  intrastate  operations.   This  is 
not  to  say  that  the  nation  may  deal  with 
the  internal  concerns  of  the  state,  as  such, 
but  that  the  execution  by  Congress  of  its 
constitutional  power  to  regulate  interstate 
commerce  is  not  limited  by  the  fact  that 
intrastate  transactions  may  have  become  so 
interwoven    therewith    that    the    effective 
government  of  the  former  incidentally  con- 
trols the  latter.    This  conclusion  necessarily 
results  from  the  supremacy  of  the  national 
power  within  its  appointed  sphere.   MXhil- 
loch  T.  Maryland,  4  Wheat  316,  406,  426, 
4  L.  ed.  679,  601,  606;  The  Daniel  Ball, 
10  WaU.   667,  666,   19  L.  ed.   999,  1002; 
Smith  V.  Alabama,  124  U.  S.  466,  478,  81 
L.  ed.  609,  610,  1  Inters.  Com.  Bep.  804, 
6  Sup.  Ct  Rep.  664;  Baltimore  4  O.  R.  Co. 
▼.   Interstate   Commerce   Commission,   221 
U.  S.  612,  618,  619,  66  L.  ed.  878,  882,  883, 
81  Sup.  Ct.  Rep.  621;  Southern  R.  Co.  v. 
United  Stotes,  222  U.  S.  20,  26,  27,  66  L. 
ed.  72,  74,  76,  82  Sup.  Ct.  Rep.  2,  Second 
Employees'  Liability  Omss;  Moodoa  t.  New 
97  li.  e«. 


York,  N.  H.  4  H.  R.  Co.  228  U.  B.  1,  47,  64^ 
66,  66  L.  ed.  827,  846,  847,  848,  88  ULA. 
(NJ3.)  44,  82  Sup.  Ct  Rep.  169. 

The  grant  in  the  Constitution  of  its  oiWB 
force,  that  is,  without  action  by  CongrsMb 
established  the  essential  immunity  of  inters 
state  commercial  intercourse  fnnn  the  dl» 
rect  control  of  the  states  with  respect  to 
those  subjects  embraced  within  the  grant 
which  are  of  such  a  nature  as  to  demaiid 
that,  if  regulated  at  all,  their  regulatioii 
should  be  prescribed  by  a  single  authority. 
It  has  repeatedly  been  declared  by  this 
court  that  as  to  those  subjects  which  re- 
quire a  general  system  or  uniformity  of 
regulation,  the  power  of  Congress  is  exohi- 
sive.  In  other  matters,  admitting  of  di- 
versity of  treatment  according  to  the  spe- 
cial 'requirements  of  local  conditions,  [4 •• 
the  states  may  act  within  their  respeetiTe 
jurisdictions  until  Congress  sees  fit  to  aet; 
and,  when  Congress  does  act,  the  exerdse  of 
its  authority  overrides  all  conflicting  state 
legislation.  Cooley  v.  Port  Wardens,  18 
How.  299,  819,  18  L.  ed.  996,  1004;  Xx 
parte  McNiel,  18  Wall.  236,  240,  20  L.  ed. 
624,  626;  Welton  v.  Missouri,  91  U.  & 
276,  280,  23  L.  ed.  847,  849;  Mobile  Courty 
V.  KimbaU,  102  U.  S.  691,  697,  26  L.  ed. 
238,  239;  Gloucester  Ferry  Co.  v.  Pennsyl- 
vania, 114  U.  S.  196,  204,  29  L.  ed.  16$, 
162, 1  Inters.  Com.  Rep.  882,  6  Sup.  Ct  R«p. 
826;  Bowman  t.  Chicago  4  N.  W.  R.  0». 
126  U.  S.  466,  481,  486,  31  L.  ed.  700,  706, 
707,  1  Inters.  Coul  Rep.  828,  8  Sup.  Ct 
Rep.  689,  1062;  Gulf,  C.  4  S.  F.  R.  Co.  t. 
Hefley,  168  U.  S.  103,  104,  80  L.  ed.  012, 
918,  16  Sup.  Ct  Rep.  802;  Northern  P.  B. 
Co.  V.  Washington,  222  U.  S.  870,  878,  66 
L.  ed.  237,  239,  82  Sup.  Ct.  Rep.  160; 
Southern  R.  Co.  v.  Reid,  222  U.  &  424,  486, 
66  L.  ed.  267,  260,  82  Sup.  Ct.  Rep.  140. 

The  principle  which  determines  this  das- 
siflcation  underlies  the  doetriae  that  the 
states  cannot,  under  any  guise,  impose 
direct  burdens  upon  interstate  eommereti 
For  this  is  but  to  hold  that  the  states 
are  not  permitted  directly  to  regulate  or 
restrain  that  which,  from  its  nature,  should 
be  under  the  control  of  the  one  authority, 
and  be  free  from  restriction,  save  as  it  is 
governed  in  the  manner  that  the  national 
legislature  constitutionally  ordains. 

Thus,  the  states  cannot  tax  interstate 
commerce,  either  by  laying  the  tax  upon  the 
business  which  eonstitutee  such  commerce 
or  the  privilege  of  engaging  in  it,  or  upon 
the  receipts,  as  such,  derived  from  it  (State 
Freight  Tax  Case,  16  WalL  282,  21  L.  ed. 
146;  Robbins  v.  Taxing  Dist  120  U.  S. 
489,  30  L.  ed.  694,  1  Inters.  Com.  R«p,  46, 
7  Sup.  Ct.  Rep.  692;  Philadelphia  4  8.  Mail 
S.  S.  Co.  ▼.  Pennsylvania,  188  U.  8.  826, 
80  L.  ed.  1800,  1  Inters.  Com,  Bep.  808,  7 
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Sup.  Ct.  Rep.  1118;  Leloup  v.  Mobile,  127 
U(  S.  640,  32  L.  ed.  311,  2  Inters.  Ck>m. 
Rep.  134,  8  Sup.  Ct.  Rep.  1383;  McCall  v. 
California,  136  U.  S.  104,  34  L.  ed.  392,  3 
Inters.  Com.  Rep.  181,  10  Sup.  Ct.  Rep. 
881;  Brennan  v.  Titusville,  163  U.  S.  289, 
88  L.  ed.  719,  4  Inters.  Com.  Rep.  658,  14 
Sup.  Ct.  Rep.  829;  Galveston,  H.  &  S.  A.  R. 
Co.  V.  Texas,  210  U.  S.  217,  52  L.  ed.  1031, 
28  Sup.  Ct.  Rep.  638;  Western  U.  Teleg. 
Co.  y.  Kansas,  216  U.  S.  1,  54  L.  ed.  355, 
30  Sup.  Ct.  Rep.  190;  Pullman  Co.  v.  Kan- 
sas, 216  U.  S.  56,  54  L.  ed.  378,  30  Sup. 
Ct.  Rep.  232;  Meyer  v.  Wells,  F.  &  Co.  223 
U.  S.  298,  56  L.  ed.  445,  32  Sup.  Ct.  Rep. 
218;  Crenshaw  v.  Arkansas,  227  U.  S.  389, 
ante,  565,  33  Sup.  Ct.  Rep.  294) ;  or  upon 
persons  or  property  in  transit  in  interstate 
commerce  (Passenger  Cases,  7  How.  283, 
12  L.  ed.  702;  Crandall  v.  Nevada,  6  Wall. 
86,  18  L.  ed.  745;  State  Freight  Tax  Case, 
16  Wall.  281,  21  L.  ed.  163;  Coe  v.  Errol, 
401]116  •U.  S.  617,  29  L.  ed.  716,  6  Sup. 
Ct.  Rep.  475;  Kelley  v.  Rhoads,  188  U.  S.  1, 
47  L.  ed.  369,  23  Sup.  Ct.  Rep.  259;  Bacon 
T.  Illinois,  227  U.  S.  504,  ante,  616,  33  Sup. 
Ct  Rep.  299). 

They  have  no  power  to  prohibit  interstate 
trade  in  legitimate  articles  of  commerce 
(Bowman  v.  Chicago  &  N.  W.  R.  Co.  125  U. 
8.  486,  481,  486,  31  L.  ed.  700,  705,  707,  1 
Inters.  0>m.  Rep.  823,  8  Sup.  Ct.  Rep.  689, 
1082;  Leisy  v.  Hardin,  135  U.  S.  100,  34  L. 
ed.  128,  3  Inters.  0>m.  Rep.  36,  10  Sup.  Ct. 
Rep.  681;  Vance  v.  W.  A.  Vandercook  Co. 

170  U.  S.  438,  42  L.  ed.  1100,  18  Sup.  a. 
Rep.   674;    Schollenberger  v.  Pennsylvania, 

171  U.  S.  1,  43  L.  ed.  49,  18  Sup.  Ct.  Rep. 
757;  West  ▼.  Kansas  Natural  Gas  Co.  221 
U.  S.  229,  55  L.  ed.  716,  31  L.R.A.(N.S.) 
1193,  31  Sup.  Ct.  Rep.  564;  Louisville  &  N. 
R.  Co.  ▼.  F.  W.  Cook  Brewing  Co.  223  U. 
S.  70,  56  L.  ed.  355,  32  Sup.  Ct.  Rep.  189) ; 
or  to  discriminate  against  the  products  of 
other  states  (Ward  v.  Maryland,  12  Wall. 
418,  20  L.  ed.  449;  Welton  v.  Missouri,  91 
U,  S.  276,  230,  23  L.  ed.  347,  349 ;  Hannibal 
Jt  St.  J.  R.  Co.  V.  Husen,  95  U.  S.  465,  24 
L.  ed.  527;  Guy  v.  Baltimore,  100  U.  S. 
(34,  26  L.  ed.  743;  Walling  ▼.  Michigan,  116 
a.  S.  446,  29  L.  ed.  691,  6  Sup.  Ct.  Rep. 
454;  Minnesota  v.  Barber,  136  U.  S.  313, 
34  L.  ed.  455,  3  Inters.  Com.  Rep.  185,  10 
Sup.  Ct  Rep.  862 ;  Brimmer  v.  Rebman,  138 
U.  8.  78,  34  L.  ed.  862,  3  Inters.  Com.  Rep. 
486,  11  Sup.  Ct.  Rep.  213;  I.  M.  Darnell  & 
Son  Co.  y.  Memphis,  208  U.  S.  113,  52  L.  ed. 
413,  28  Sup.  Ct.  Rep.  247);  or  to  exclude 
from  the  limits  of  the  state  corporations  or 
others  engaged  in  interstate  commerce,  or 
to  fetter  by  conditions  their  right  to  carry 
it  on  (Crutcher  v.  Kentucky,  141  U.  S.  47, 
33  L.  ed.  649,  11  Sup.  Ct.  Rep.  851 ;  Western 
U.  Tdeg.  Oo.  T.  Kansu,  216  U.  S.  1,  54 
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L.  ed.  355,  30  Sup.  Ct.  Rep.  190;  Pullman 
Co.  V.  Kansas,  64  L.  ed.  378,  30  Sup.  Ct.  Rep. 
232;  International  Text-book  Co.  t.  Pigg, 
217  U.  S.  91,  64  L.  ed.  678,  27  L.ILA.(N.S.) 
493,  30  Sup.  Ct.  Rep.  481,  18  Ann.  Cat. 
1103;  Bucks  Stove  &  Range  0>.  y.  Vickers, 
226  U.  8.  206,  ante,  189,  33  Sup.  Ct  Rep^ 
41) ;  or  to  prescribe  the  rates  to  be  charged 
for  transportation  from  one  state  to  an- 
other, or  to  subject  the  operations  of  car- 
riers in  the  course  of  such  transportation 
to  requirements  that  are  unreasonable  or 
pass  beyond  the  bounds  of  suitable  local 
protection  (Wabash,  St.  L.  &  P.  R.  Co.  y. 
Illinois,  118  U.  S.  657,  677,  30  L.  ed.  244. 
251,  1  Inters.  Com.  Rep.  31,  7  Sup.  Ct.  Rep. 
4;  Covington  A,  C.  Bridge  Co.  y.  Kentucky, 
154  U.  S.  204,  38  L.  ed.  962,  4  Inters.  Com. 
Rep.  649,  14  Sup.  Ct.  Rep.  1087;  Louisvills 
&  N.  R.  Co.  V.  Eubank,  184  U.  S.  27,  46  L. 
ed.  416,  22  Sup.  Ct  Rep.  277;  Hanley  y. 
Kansas  City  Southern  R.  Co.  187  U.  S. 
617,  47  L.  ed.  333,  23  Sup.  Ct.  Rep.  214; 
Railroad  Commission  v.  Worthington,  225 
U.  S.  101,  56  L.  ed.  1004,  32  Sup.  Ct.  Rep 
653;  Texas  &  N.  0.  R.  Co.  v.  Sabine  Tram 
Co.  227  U.  8.  Ill,  ante,  442,  33  Sup.  Ct 
Rep.  229;  Hall  v.  De  Cuir,  95  U.  S.  485. 
488,  24  L.  ed.  647,  648;  Cleveland,  C.  C.  k 
St  L.  R.  Co.  V.  Illinois,  177  U.  S.  614,  44 
L.  ed.  868,  20  Sup.  Ct.  Rep.  722;  Houston 
&  T.  C.  R.  Co.  V.  Mayes,  201  U.  S,  321,  50 
L.  ed.  772,  26  Sup.  a.  Rep.  491;  McNeill 
V.  Southern  R.  Co.  202  U.  S.  543,  50  L.  ed. 
1142,  26  Sup.  Ct.  Rep.  722;  Mississippi  R. 
Commission  v.  Illinois  C.  R.  Co.  203  U.  S. 
335,  51  L.  ed.  209,  27  Sup.  Ct.  Rep.  90; 
•Atlantic  Coast  Line  R.  Co.  y.  Whar-[40a 
ton,  207  U.  S.  328,  62  L.  ed.  230,  28  Sup.  Ct 
Rep.  121;  St  Louis  Southwestern  R.  Co.  y. 
Arkansas,  217  U.  S.  136,  64  L.  ed.  698, 
29  L.R.A.(N.S.)  802,  30  Sup.  Ct.  Rep.  476; 
Herndon  v.  Chicago,  R.  I.  &  P.  R.  Co.  218 
U.  S.  135,  54  L.  ed.  970,  30  Sup.  Ct.  Rep 
633;  Yazoo  &  M.  Valley  R.  Co.  y.  Green 
wood  Grocery  Co.  227  U.  8.  1,  ante,  389. 
33  Sup.  Ct  Ren.  213). 

But  within  tnese  limitations  there  neces- 
sarily remains  to  the  states  until  Congress 
acts,  a  wide  range  for  the  permissible  ex- 
ercise of  power  appropriate  to  their  ter- 
ritorial jurisdiction  although  interstate 
commerce  may  be  affected.  It  extends  to 
those  matters  of  a  local  nature  as  to  which 
it  is  impossible  to  derive  from  the  eon- 
stitutional  grant  an  intention  that  they 
should  go  uncontrolled  pending  Federal  in- 
tervention. Thus,  there  are  certain  sub- 
jects having  the  most  obyious  and  direct 
relation  to  interstate  commerce,  which  iiov- 
ertheless,  with  the  acquieaeenee  of  Con- 
gress, have  been  controlled  by  state  legis- 
lation from  the  foundation  of  the  goveni- 
ment  because  of  the  neceaaity  that   thaj 
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should  not  remain  onregulated,  and  that 
their  regulation  should  be  adapted  to  yary- 
ing  local  exigencies;  hence,  the  absence  of 
regulation  by  Congress  in  such  matters  has 
not  imported  that  there  should  be  no  restric- 
tion, but  rather  that  the  states  should  con- 
tinue to  supply  the  needed  rules  until  C6n- 
gress  should  decide  to  supersede  them.  Far- 
ther, it  is  competent  for  a  state  to  goTem 
its  internal  commerce,  to  provide  local  im- 
provements, to  create  and  regulate  local 
facilities,  to  adopt  protective  measures  of 
a  reasonable  character  in  the  interest  of  the 
health,  safety,  morals,  and  welfare  of  its 
people,  although  interstate  commerce  may 
incidentally  or  indirectly  be  involved.  Our 
system  of  government  is  a  practical  ad- 
justment by  which  the  national  authority 
as  conferred  by  the  Ck>nstitution  is  main- 
tained in  its  full  scope  without  unnecessary 
loss  of  local  efficiency.  Where  the  subject 
is  peculiarly  one  of  local  concern,  and  from 
its  nature  belongs  to  the  class  with  which 
the  state  appropriately  deals  in  making  rea- 
sonable provision  for  local  needs,  it  cannot 
be  regarded  as  left  to  the  unrestrained  will 
IOS]of  individuals  'because  Congress  has 
not  acted,  although  it  may  have  such  a  rela- 
tion to  interstate  commerce  as  to  be  within 
tlie  reach  of  the  Federal  power.  In  such 
case,  Congress  must  be  the  judge  of  the  ne- 
ce^ssity  of  Federal  action.  Its  paramount  au- 
thority always  enables  it  to  intervene  at 
its  discretion  for  the  complete  and  effective 
government  of  that  which  has  been  com- 
mitted to  its  care,  and,  for  this  purpose 
and  to  this  extent,  in  response  to  a  con- 
viction of  national  need,  to  displace  local 
laws  by  substituting  laws  of  its  own.  The 
successful  working  of  our  constitutional 
Aystem  has  thus  been  made  possible. 

The  leading  illustrations  may  be  noted. 
Immediately  upon  the  adoption  of  the  Con- 
stitution, Congress  recognized  the  propriety 
of  local  action  with  respect  to  pilotage,  in 
view  of  the  local  necessities  of  navigation. 
Act  of  August  7,  1789,  chap.  9,  §  4,  1  Stat, 
at  L.  53,  54,  U.  S.  Comp.  Stat  1901,  p. 
2903;  Cooley  v.  Port  Wardens,  12  How. 
299,  319,  13  L.  ed.  996,  1004.  It  was 
•ixty  years  before  provision  for  Federal 
license  of  pilots  was  made  (act  of  August 
30,  1852,  chap.  106,  10  Stat,  at  L.  61),  and 
even  then  port  pilots  were  not  included 
r  Pacific  Mail  S.  S.  Co.  v.  Joliffe,  2  Wall. 
450,  459,  17  L.  ed.  805,  807).  And  while 
Congress  has  full  power  over  the  subject, 
and  to  a  certain  extent  has  prescribed  rules, 
it  is  still  in  a  large  mtasure  subject  to  the 
regulation  of  the  states.  Anderson  v.  Pacif- 
ic Coast  S.  S.  Co.  225  U.  S.  187,  56  L.  ed. 
1047,  32  Sup.  Ct.  Rep.  626. 

A  state  is  entitled  to  protect  its  coasts, 
to  improve  its  harbors,  bays,  and  streams, 
17  li.  ed. 


and  to  construct  dams  and  bridges  aeroM 
navigable  rivers  within  its  limits,  onl 
there  is  conflict  with  some  act  of  Congr< 
Plainly,  in  the  case  of  dams  and  bridges,  in- 
terference with  the  accustomed  right  of 
navigation  may  result.  But  this  exereist 
of  the  important  power  to  provide  local  im- 
provements has  not  been  regarded  as  con- 
stituting such  a  direct  burden  upon  inter* 
course  or  interchange  of  traffic  as  to  be  re- 
pugnant to  the  Federal  authority  in  its 
dormant  state.  Willson  v.  Black  Bird 
Creek  Marsh  Co.  2  Pet.  245,  7  L.  ed.  412; 
Oilman  v.  Philadelphia,  3  Wall.  713,  18  L. 
ed.  96;  Pound  v.  Turck,  95  U.  S.  459,  24 
L.  ed.  626;  ^Mobile  County  v.  Kimball, [404 
102  U.  S.  691,  697,  26  L.  ed.  238,  239;  Es- 
canaba  &  L.  M.  Transp.  Co.  v.  Ohlcago,  107 
U.  S.  678,  27  L.  ed.  442,  2  Sup.  CL  Rep.  186; 
Cardwell  v.  American  River  Bridge  Co.  118 
U.  S.  205,  28  L.  ed.  959,  5  Sup.  Ct.  Rep. 
423;  Huse  v.  Glover,  119  U.  S.  543,  547,  30 
L.  ed.  487,  489,  7  Sup.  Ct.  Rep.  313;  Will*, 
mette  Iron  Bridge  Co.  v.  Hatch,  125  U.  8. 
1,  31  L.  ed.  629,  8  Sup.  Ct  Rep.  811;  Lak« 
Shore  Jb  M.  S.  R.  Co.  t.  Ohio,  165  U. 
S.  365,  41  L.  ed.  747,  17  Sup.  Ct  Rep. 
357;  Cummings  v.  Chicago,  188  U.  S.  410, 
47  L.  ed.  525,  23  Sup.  Ct  Rep.  472;  Mani- 
gault  V.  Springs,  199  U.  S.  473,  50  L.  ed. 
274,  26  Sup.  Ct  Rep.  127.  Thus,  in  Oilman 
V.  Philadelphia,  3  Wall.- 713,  18  L.  ed.  96, 
the  complainants  were  the  owners  of  a 
valuable  wharf  and  dock  property  in  the 
Schuylkill  river,  and  sought  to  prevent  the 
construction  of  a  bridge  which  had  been  au« 
thorized  by  the  legislature  of  Pennsylvania 
to  connect  East  and  West  Philadelphia,  It 
appeared  that  the  bridge  would  prevent  the 
passage  of  vessels  having  masts  which  had 
formerly  navigated  the  river  up  to  the  com- 
plainants' wharf,  and  would  largely  reduce 
the  income  from  the  property.  The  court 
affirmed  the  dismissal  of  the  bill  upon  the 
ground  that  in  the  absence  of  legislation  by 
Congress,  the  state  was  acting  within  its 
authority.  "The  states  have  always  exer- 
cised this  power,"  said  the  court  (id.  p. 
729),  "and  from  the  nature  and  objects  of 
the  two  systems  of  government  they  must 
always  continue  to  exercise  it,  subject, 
however,  in  all  cases,  to  the  paramount  au- 
thority of  Congress,  whenever  the  power  of 
the  states  shall  be  exerted  within  the  sphere 
of  the  commercial  power  which  belongs  to 
the  Nation."  Again,  in  Escanaba  &  L.  M. 
Transp.  Co.  v.  Chicago,  107  U.  S.  678,  27  L. 
ed.  442,  2  Sup.  Ct  Rep.  185,  the  question 
related  to  the  power  of  the  city  of  Chicago, 
acting  under  the  authority  of  the  state,  to 
regulate  the  closing  of  draws  in  the  bridges 
over  the  Chicago  river.  The  court  said: 
"The  Chicago  river  and  its  branches  most 
.    .    .    be  deemed  navigable  waters  of  the 
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United  States,  orer  which  CoDgreee,  under 
ite  oommeroial  power,  may  exercise  control 
to  the  extent  necessarj  to  protect,  preserve, 
and  improve  their  free  navigation.  But  the 
states  have  full  power  to  regulate  within 
their  limits  matters  of  internal  police,  in- 
clndiqg  in  that  general  designation  what- 
ever will  promote  the  peace,  comfort,  con- 
405]venience,    and    prosperity    *of    their 
people.    This  power  embraces  the  oonstmo- 
tion  of  roads>  canals,  and  bridges,  and  the 
establishment  of  ferries,  and  it  can  generally 
be  exercised  more  wisely  by  the  states  than 
by  a  distant  authority.    .    .    .    When  its 
[the  state's]   power  is  exercised  so  as  to 
onnecessarily    obstruct   the   navigation    of 
the  river   or  its  branches,  Congress   may 
interfere  and  remove  the  obstruction.  .  .  . 
But  until  Congress  acts  on  the  subject,  the 
power  of  the  state  over  bridges  across  its 
navigable  streams  is  plenary."    Id.  p.  683. 
While  the  state  may  not  impose  a  duty 
of  tonnage  (Southern  S.  S.  Co.  v.  Portward- 
ens,  6  Wall  SI,  18  L.  ed.  749;  State  Ton- 
nage Tax  Cases   [Cox  v.  Lott]    12  Wall. 
212,  20  L.  ed.  378;  Gannon  v.  New  Orleans, 
20  WalL  577,  22  L.  ed.  417),  it  may  regu- 
late wharfage  charges  and  exact  tolls  for 
the  use  of  artificial  facilities  provided  under 
its  authority.     The  subject  is  one  under 
state  control,  where  Congress  has  not  acted, 
although  the  payment  is  required  of  those 
engaged  in  interstate  or  foreign  commerce. 
Keokuk  Northern  Line  Packet  Co.  v.  Keo- 
kuk, 95  U.  S.  80,  24  L.  ed.  377;  ancinnati, 
P.  B.  S.  4  P.  Packet  Co.  v.  Catlettsburg,  106 
U.  S.  669,  24  L.  ed.  1169;  Parkersburg  A 
0.  River  Transp.  Go.  v.  Parkersburg,  107  U. 
8.  691,  27  U  ed.  684,  2  Sup.  Ct  Rep.  732; 
Huse  V.  Qlover,  119  U.  8.  643,  647,  SO  L.  ed. 
487,  489,  7  Sup.  Ct.  Rep.  313;  Ouachita  & 
Bl  River  Packet  Co.  v.  Aiken,  121  U.  S. 
444,   30  L.   ed.   976,  1   Inters.   Com.   Rep. 
879,  7  Sup.  Ct  Rep.  907;  Sands  v.  Manistee 
River  Improv.  Co.  123  U.  B.  288,  296,  81 
L.  ed.  149,  151,  8  Sup.  Ct.  Rep.  113.    In 
Parkersburg   St   0.   River   Transp.    Co.   v. 
Parkersburg,  107  U.  S.  691,  27  L.  ed.  584, 
2  Sup.  Ct.  Rep.  732,  the  court  had  before  it 
an  ordinance  of  that  city  prescribing  rates 
of  wharfage  on  vessels  discharging  or  re- 
oeiving  freight  at  public  landings  belonging 
to   the   city.     A  transportation   company 
having  steamers  plying  between  Pittsburg 
and  Cincinnati  complained  that  the  wharf- 
age eharge  was  exorbitant.   The  oourt  held 
that  the  reasonableness  of  the  diarge,  it 
being  simply  one  for  wharfage,  was  to  be 
determined  by  the  state  law.    'The  regu- 
lation of  wharves  belongs  prima  facie,  and 
in   the   first   instance,  to   the   states,   and 
would  only  be  assumed  by  Congress  when 
its  exercise  by  the  states  is  incompatible 
wJIb    interstate    commeroe."    Id.    p.    703.  ^ 
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Again,  in  Ouachita  4  M.  River  *Paeket[4«i 
Co.  V.  Aiken,  121  U.  S.  444,  80  L.  ed.  076,  1 
Inters.  Com.  Rep.  379,  7  Sup.  Ct  Rep.  907, 
where  the  owners  of  steamboats  engaged 
in  interstate  commerce  on  the  Mississippi 
river  complained  of  wharfage  rates  at  New 
Orleans  as  unreasonable  aiU  excessive,  and 
in  efifect  "a  direct  duty,  or  burden,  upon 
commerce,"  the  court,  overruling  the  eoa- 
tention,  held  that  the  case  was  "dearly 
within  the  principle  of  the  former  dedsions 
of  this  court,  which  afiirm  the  ri^t  of  a 
state,  in  the  absence  of  regulation  by  Con- 
gress, to  establish,  manage,  and  carry  oa 
works  and  improvements  of  a  local  char- 
acter, though  necessarily  more  or  less  af* 
feeting  interstate  and  foreign  commeroe,* 
Id.  p.  447. 

Quarantine     regulations     are     essential 
measures  of  protection  which  the  states  art 
free  to  adopt  when  they  do  not  oome  into 
conflict  with  Federal  action.   In  view  of  the 
need  of  conforming  such  measures  to  local 
conditions.  Congress  from  the  beginning  has 
been  content  to  leave  the  matter  for  the 
most  part,  notwithstanding  ite  vast  im- 
portance, to  the  states,  and  has  repeatedly 
acquiesced  in  the  enforcement  of  state  laws. 
Act  of  February  26,  1799,  chap.  12,  1  Stat 
at  L.  619,  Rev.  SUt.  §  4707,  U.  &  Obmpw 
Stat  1901,  p.  3318;  Act  of  April  29,  1878, 
chap.  66, 20  Stat  at  L.  87,  U.  S.  Comp.  Stet 
1901,  p.  3807;  act  of  February  16,  1898, 
chap.  114,  27  Stat  at  L.  449,  U.  &  Oomp. 
SUt  1901,  p.  3312.  Sudi  kws  UBdoubtedly 
operate  upon  interstate  and  foreign  eom- 
merce.    They  could  not  be  efifectiTe  other- 
wise.  They  cannot,  of  course,  be  made  the 
cover  for  discriminations  and  arbitrary  en- 
actments having  no  reasonable  relation  to 
health  (Hannibal  4  St  J.  R.  Co.  v.  Husea, 
96  U.  S.  466,  472,  478,  24  L.  ed.  627,  630. 
631);  but  the  power  of  the  state  to  take 
steps  to  prevent  the  introduction  or  spread 
of  disease,  although  interstate  and  foreign 
commerce  are  involved  (subject  to  the  para- 
mount authority  of  Congress  if  it  deddes 
to    assume   control),    is   beyond    queotum. 
Morgan's  L.4T.  R.4a&Co.v.  Board  of 
Health,  118  U.  S.  466,  80  L.  ed.  2S7,  6  Sup. 
Ct  Rep.  1114;  Missouri,  K.  4  T.  R.  C6w  v. 
Haber,  169  U.  B.  613,  42  L.  ed.  878,  18 
Sup.  Ct  Rep.  488;  Louisiana  v.  Texas,  176 
U.  S.  1,  44  L.  ed.  847,  20  Sup.  Ct  Rep. 
251;  Rasmussen  v.  Idaho,  181  U.  S.  108,  tf 
L.  ed.  820,  21  Sup.  Ct  Rep.  604;  Compagnie 
Francaise  de  Navigation  i  Vapour  v.  Stats 
Bd.  of  Health,  186  U.  &  880,  46  L.  ed.  1209, 
22  Sup.  Ct  Rep.  811:  Reid  v.  Colorado,  187 
U.  a  138,  47  L.  ed.^108,  28  Sup.  Ct  Rap. 
92,  12  AuL  Crim.  Rep.  606;  Asbell  v.  Kan- 
sas, 209  U.  a  261,  62  L.  ad.  nS,  28  Sup.  Ot 
Rep.  485, 14  Ana.  Oss.  UOl.    In  Ooospagnie 
Francaise  da  Navigatisa  A  Vapwu  v.  Stale 
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4«7]Bd.  of  Health,  186  *U.  &  880,  46  L.  ed. 
1208, 22  Sup.  Gt.  Rep.  811,  the  eourt  had  be- 
fore it  the  quarantiiie  law  ol  Louisiaaa, 
whieh,  amoag  other  thinge,  prorided  the 
•tate  board  of  health  mif  ht  **!&  its  dtocretion 
prohibit  the  introduction  into  any  infected 
portion  of  the  state  persona  acclimated,  un- 
acelimated,  or  said  to  be  immune,  when,  in 
its  judgment,  the  introduction  of  such  per- 
sons would  add  to  or  increase  the  prev- 
alence of  the  disease."  The  supreme  court 
of  the  state,  interpreting  the  statute,  held 
that  it  empowered  the  board  to  exclude 
healthy  persons  from  a  locality  infested 
with  a  contagious  or  infectious  disease, 
whether  they  came  from  without  or  with- 
in the  sUte.  It  was  objected  that  this 
proTision  was  too  broad,  and  that  the 
former  decisions  of  the  court  were  based 
upon  the  right  of  the  states  to  exclude 
diseased  persons  and  things  which  were  not 
legitimate  subjects  of  commerce.  The  court 
sustained  the  law,  saying,  with  respect  to 
this  argument:  '^ut  it  must  be  at  once  ob- 
serred  that  this  erroneously  states  the  doc- 
trine as  concluded  by  the  decisions  of  this 
eourt  preriously  referred  to,  since  the  propo- 
sition ignores  the  fact  that  some  cases 
expressly  and  unequivocally  hold  that  the 
health  and  quarantine  laws  of  the  several 
states  are  not  repugnant  to  the  Gonstitu- 
tion  of  the  United  States,  although  they 
affect  foreign  and  domestic  commerce,  as  in 
many  cases  they  necessarily  must  do  in  or- 
der to  be  eiBcaciotis,  because  until  Congress 
has  acted  under  the  authority  conferred  up- 
on it  by  the  Gonstitution,  such  state  health 
and  quarantine  laws  producing  such  effect 
on  legitimate  interstate  oommerce  are  not 
in  conflict  with  the  Gonstitution.  True 
to  it  that,  in  some  of  the  cases  relied  on 
in  the  argument,  it  was  held  that  a  state 
law  absolutely  prohibiting  the  introduc- 
tion, under  all  circumstances,  of  objects 
actually  affected  with  disease,  was  valid  be- 
cause such  objects  were  not  legitimate  com- 
merce. But  this  implies  no  limitation  on 
408] the  power  to  'regulate  by  health  laws 
the  si^jects  of  Intimate  commerce.  In 
other  words,  the  power  extots  until  Con- 
gress has  acted,  to  incidentally  regulate  by 
health  and  quarantine  laws,  even  although 
interstate  and  foreign  commerce  is  affected; 
and  the  power  to  absolutely  prohibit  addi- 
tionally  obtains  where  the  thing  prohibited 
to  not  commerce,  and  hence  not  embraced 
in  either  interstate  or  foreign  commerce.* 
Id.  p.  981. 

State  inspection  laws  and  statutes  desig- 
ned to  safeguard  the  inhabitants  of  a  state 
from  fraud  and  imposition  are  valid  when 
reasonable  in  their  requirements,  and  not 
in  oonfliet  with  Fedml  rules,  although 
they  may  affeel  interstato  commeroe  in 
•7  Ii.  •«. 


their  relation  to  articles  prepared  for  ex- 
port, or  by  including  incidentally  those 
brought  into  the  state  and  lield  for  sale  in 
the  original  imported  packages.  Gibbons  v. 
Ogden,  9  Wheat  203,  6  L.  ed.  71;  Turner  v. 
liOryland,  107  U.  S.  38,  27  L.  ed.  870,  2 
Sup.  Gt.  Rep.  44;  Plumley  v.  Massachusetts^ 
166  U.  S.  461,  80  L.  ed.  223,  6  Inters.  Com. 
Rep.  690,  16  Sup.  Ct  Rep.  164;  Patapseo 
Guana  Co.  v.  Board  of  Agriculture,  171  U.  8. 
346,  867,  368,  48  L.  ed.  191, 196, 196, 18  Sup. 
Gt.  Rep.  862;  Savage  v.  Jones,  226  U.  S.  601, 
66  L.  ed.  1182,  32  Sup.  Gt.  Rep.  716.  And 
for  the  protection  of  its  game  and  the 
preservation  of  a  valuable  food  supply,  the 
state  may  penalize  the  possession  of  game 
during  the  closed  season,  whether  obtained 
within  the  state  or  brought  from  abroad. 
New  York  ex  rel.  Silz  v.  Hesterberg,  211  U. 
S.  31,  68  L.  ed.  76,  29  Sup.  Gt.  Rep.  10. 

Interstate  carriers,  in  the  absence  of  Fed- 
eral statute  providing  a  different  rule,  are 
answerable  according  to  the  law  of  the 
state  for  nonfeasance  or  misfeasance  within 
its  limits.  Chicago,  M.  4  St  P.  R.  Go.  T. 
Solan,  169  U.  B.  133, 187,  42  L.  ed.  688,  692, 
18  Sup.  Gt.  Rep.  289;  Pennsylvania  R.  Co. 
V.  Hughes,  191  U.  8.  ill,  491,  48  L.  ed.  268, 
273,  24  Sup.  Gt  Rep.  182;  Martin  v.  Pitts- 
burg &  L.  E.  R.  Go.  203  U.  S.  284,  294, 
61  L.  ed.  184,  191,  27  Sup.  Gt.  Rep.  100,  8 
Ann.  Gas.  87;  Southern  P.  R.  Go.  v.  Schuy- 
ler, 227  U.  8.  601,  613,  ante,  662,  660,  88 
Sup.  Gt  Rep.  2177.  Until  the  enactment  by 
Congress  of  the  act  of  April  22,  1908,  chi^ 
149,  35  Stat  at  L.  66,  U.  &  Comp.  BUt 
Supp.  1911,  p.  1322,  the  tows  of  the  states 
determined  the  liability  of  interstate  car- 
riers by  railroad  for  injuries  received  by 
their  employees  while  engaged  in  interstate 
commerce,  and  thto  was  because  Congress, 
although  empowered  to  regulate  the  sub- 
ject, *had  not  acted  thereon.  In  some  [49 9 
states  the  so-called  fellow-servant  rule  ob- 
tained; in  others,  it  had  been  abrogated;  and 
it  remained  for  Congress,  in  thto  respect  and 
in  other  matters  specified  in  the  statute,  to 
establish  a  uniform  rule.  Second  Employ- 
ers' Liability  Cases  (Mondou  v.  New  York 
N.  H.  &  H.  R.  Co.)  223  U.  S.  1,  66  L.  ed. 
327,  38  LJLA.(NJ3.)  44,  82  Sup.  Gt  Rep. 
169;  Michigan  C.  R.  Co.  v.  Vreeland,  227 
U.  8.  69,  66,  67,  ante,  417,  419,  420,  88  Sup. 
Gt  Rep.  192. 

So,  where  Congress  has  not  intervened, 
state  statutes  providing  damages  for  wrong- 
ful death  may  be  enforced  not  only  against 
land  carriers,  but  also  against  the  owners 
of  vesseto  engaged  in  interstate  commeroe 
where  the  wrong  occurs  within  the  juris- 
diction of  the  state.  Sherlock  v.  Ailing,  98 
U.  S.  99, 103,  23  L.  ed.  810,  820.  See  Ameri- 
can S.  B.  Go.  V.  Chase,  16  Wall.  622,  21  L, 
ed.  869;  The  Hamilton   (CM  Dominion  B. 
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8.  Co.  T.  Gilnwic)  207  IT.  B.  398,  B2  L.  ed.  state  fau  the  power  to  forbid  th«  eonsoli- 
264,  S8  Sup.  Ct.  Rep.  133.  And  until  Con-  dation  of  state  railroad  corporatioiu  witb 
gresi  legiaUtad  on  tba  matter,  liabilitj  for  competing  lines  aJthough  both  ma/  be  in- 
loss  of  property,  on  iotenitate  as  well  as  terstate  carriers,  and  tbe  prohibition  maj 
intraatate  ahipmeiitB,  was  subject  to  state  have  a  far-reaching  effect  upon  interstate 
regulation.  Some  statoa  allowed  an  ex-  commerce.  Fearsall  *.  Great  Northern  R 
emptioD  b7  contract  from  aU  or  a  part  of  Co.  161  U.  8.  646,  677,  40  L.  ed.  838,  848. 
the  common-law  liability;  othen  allowed  16  Sup.  Ct.  Rep.  TOG;  LouisTille  A  N.  R 
no  exemption.  These  differences  in  the  ap-  Co.  t.  Kentucky,  161  U.  B.  677,  701,  702,  40 
plieable  laws  ereated  inequalities  with  re-  L.  ed.  84S,  860,  860,  16  Sup.  Ct.  Rep.  714. 
•pect  to  interftate  transportation,  but  each  See  Northern  Securities  Co.  r.  United 
state  exercised  the  power  inherent  in  its  SUtea,  1S3  U.  S.  317,  348,  382,  48  L.  ed 
territorial  jurisdiction,  and  the  remedy  for  692,  704,  718,  24  Sup.  Ct.  Rep.  436. 
the  resulting  diTereity  lay  with  Congress,  Again,  it  is  manifeet  that  when  tbe  legis- 
which  was  free  to  substitute  its  own  regu-  lation  of  the  state  is  limited  to  interna) 
lationsj  and  this  was  done  in  the  recent  commerce  to  Hucb  degree  that  it  does  not 
amendment  of  |  20  of  the  act  to  regulate  include  even  incidentally  the  subjects  of  in- 
commerce.  Aot  of  June  29,  1906,  chap,  teritate  commerce,  it  ii  not  rendered  invalid 
8591,  84  Stat  at  L,  S84,  U.  5.  Comp.  Stat  because  it  may  affect  the  latter  commerce 
8upp.  1011,  p.  1288;  Adams  Exp.  Co.  v.  indirectly.  In  the  intimacy  of  commercial 
Croninger,  226  U.  B.  491,  600,  ante,  314,  relations,  much  that  is  done  in  tbe  superin- 
S17,  33  Snp.  Ct.  Bep.  148.  It  is  within  the  teodence  of  local  matters  may  have  an  in- 
oompeteu^  of  a  state  to  create  and  enforce  direct  bearing  upon  interstate  eommerc& 
liens  upon  Teasels  for  supplies  furnished  The  development  of  local  resources  and  the 
under  contracts  not  maritime  in  their  na-  eitension  of  local  facilities  may  have  a  very 
ture,  and  it  i*  no  valid  objection  that  the  important  effect  upon  communities  less 
state  law  may  obstruct  the  prosecution  of  favored,  and  to  an  appreciable  degree  alter 
a  voyage  of  an  interstate  character.  The  tbe  course  of  trade.  Tbe  freedom  of  local 
Winnebago  (Iroquois  Transp.  Co.  r.  De  trade  may  stimulate  interstate  commerce. 
Laney  Forge  k  Iron  Co.)  20fi  U.  S.  354,  SI  while  restrictive  measures  within  the  po- 
ll, ed.  836,  27  Sup.  Ct  Rep.  G09.  It  may  lice  power  of  the  state,  enacted  exclusivelj 
also  create  liens  for  damages  to  property  on  with  respect  *to  internal  business,  asI41l 
land,  occasioned  by  negligence  of  vessels,  distinguished  from  interstate  traffic,  may  in 
Johnson  v.  Chicago  A  P.^Elevator  Co.  119  their  reftcz  or  indirect  influence  diminish 
U.  S.  388,  30  L.  ed.  447,  7  Bup.  Ct.  Rep.  2S4i  tbe  latter  and  reduce  the  volume  of  ar 
Uartin  v.  West,  223  D.  S.  191,  68  L.  ed.  tides  transported  into  or  out  of  the  state. 
169,  38  LJLA.(N.S.)  692.  32  Sup.  Ct.  Rep.  It  was  an  objection  of  this  sort  that  was 
42.  Cars  employed  in  interstate  com-  urged  and  overruled  in  Kidd  v.  Pearson,  128 
4I0]merce  may  be  'seised  by  attachment  V.  S.  1,  32  L.  ed.  346,  2  Inters.  Com.  Rep 
under  state  law,  in  order  to  compel  tbe  pay-  232,  9  Sup.  Ct.  Rep.  6,  to  the  law  of  lows 
ment  of  debts.  Davis  v.  Cleveland  C.  C.  A  prohibiting  tbe  manufacture  and  sale  of 
St  L.  R.  Co.  217  U.  S.  167,  54  L.  ed.  70S,  27  liquor  within  the  state,  save  for  limited 
L.R^[N.S.)  823,  30  Bup.  Ct.  Rep.  463,  18  purposes.  See  also  Geer  v.  Connecticut. 
Ann.  Cas,  907.  And  the  legislation  of  the  i6i  u,  g,  519^  534^  4ft  L,  ed.  703,  798,  It 
states,  safeguarding  life  and  property  and  gup.  Ct  Rep.  BOO;  Austin  v.  TenneMee. 
promoting  comfort  and  convenience  within  j-jg  u  g  343^  45  l.  ed.  224  21  Sup  Ct 
its  jurisdiction,  may  extend  incidentally  to  r^  ijg.  capita  city  Dairy  Co,  v.  Ohio, 
the  operations  of  the  carrier  in  the  conduct  133  ^    p    233,  245,  46  U  ed.   171,  175,  2! 

u^^".u^  ^'•'"^'  V  ^  T  Sup.   Ct.   Rep.   120;    Missouri  P.   R.  Co.   v. 

eob^ct   that  business   to   unr^sonable   de-  ^^^         g^g  ^ 

mands,  and  is  not  opposed  to  Federal  legis-  „.  ^       •««    ,.«.       >.  .1      .  .     . 

Ution.     Smith  V.  ^bama,  124  U.  8.  «5,  ?*■  ?«P-  ""■  ,^.^";  ''°-"'".  '''•  '*■»•.  ^ 

II   L    ed.   fi08.   1    Inters.   Com.    Rep.    804,  dealing  with  it.  internal  comme,«.  under- 

8  Snp.  Ct  Rep.  564;  Bennington  V.Georgia,  Alices   to   regulaU   instrumentalities   which 

163  U.  B.  2B9,  41  L.  ed.  186,  16  Sup.  Ct.  Rep.  "*.  *'«'   ""^   «■   l°t»™tate   commerce.  lU 

1086;  New  York,  N.  H.  4  H.  R.  Co.  v.  New  •«*«»"  '•  necessarily  subject  to  the  exerdei 

York,  185  D.  8.  628,  41  L.  ed.  853,  17  Sup.  V    Congress    of    its    authority    to   control 

Ct  Rep.  418)  lAke  Shore  A  M.  S.  R.  Co.  v,  ■"'^    instrumentalities   so   far   as   may   be 

Ohio,  173  U.  8.  286,  43  L.  ed.  70S,  19  Sup.  neoeaaary   tor   the   purpose   of   enabling   It 

Ct  Rep.  466;  Missouri,  P.  R.  Co.  v.  Larabee  to    discharge    its    constitutional    function. 

Flour  Mills  Co.  211  U.  S.  612,  63  L.  ed.  362,  Southern  R.   Co.   v.  United  SUtea,  lit  D. 

31  Snp.  Ct.  Rep.  214;  Miseauri  P.  R.  Co.  v.  S.  20,  26,  27,  SB  L.  ed.  72,  74.  76,  32  Sup.  Ct 

Kansas,  218  n.  S.  282,  64  L.  ed.  472,  30  Sup.  Rep.  2)  Baltimore  A  0.  R.  Co.  v.  Inter- 

CL  Hap.  33a  It  bas  also  been  bald  that  tha  state  Commerca  Commiaaion,  321  U.  a  «U. 
i«tf«  IK  V.  h. 
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018,  619,  66  L.  ed.  878,  882,  883,  31  Sup.  Ot  was  expressly  reserved,  bj  general  laws4 

Rep.  621.  In  1863,  the  sUts  of  New  *Tork  flxed[41S 

Within    the    state    power,    then,    in    the  the  maximum  fare  for  way  passengers  on  the 

words  of  Chief  Justice  Marshall,  is  "that  railroads  forming  the  line  of  the  New  York 

immense    mass    of    legislation    which    em-  Central  at  2  cents  a  mile   (Laws  of  1863, 

braces  everything  within  the  territory  of  a  chap.  76,  §  7),  and  this  rate  extending  to 

state,  not  surrendered  to  the  general  gov-  Buffalo    and    Suspension    Bridge,    on    the 

emment;  all  which  can  be  most  advantage-  boundary  of  the  state,  has  continued  to  the 

ously  exercised  by  the   states   themselves,  present  day    (ConsoL  Laws   [N.   Y.]  chap. 

Inspection    laws,    quarantine    laws,    health  49,  §  67).     At  a  rule  the  restrictions  im- 

laws  of  every  description,  as  well  as  laws  posed    by    the    early    legislation    were    far 

for  regulating  the  internal  commerce  of  a  from  onerous,  but  they  are  significant  in 

state,   and    those    which    respect    turnpike  the  assertion  of  the  right  of  control.   More 

roads,  ferries,  etc.,  are  component  parts  of  potent  than  these  provisions,  in  the  actual 

this  mass.     No  direct  general  power  over  effect  upon  railroad  tariffs,  was  the  state 

these  objects  is  granted  to  Congress:  and,  canaL     It  is  a  matter  of  common  knowl* 

consequently,  they  remain  subject  to  state  edge   that  the   traffic   on   the   trunk   lines 

legislation.     If  the  legisative  power  of  the  from   the  Atlantic  seaboard  to   the  West 

Union  can  reach  them,  it  must  be  for  na-  was  developed  in  competition  with  the  Erie 

tional  purposes;  it  must  be  where  the  pow-  canal,  built,  maintained,  and  regulated  by 

er  is  expressly  given  for  a  special  purpose,  the  state  of  New  York  to  promote  its  com- 

or  is  clearly  incidental  to  some  power  which  merce. 

is  expressly  given."    Gibbons  v.  Ogden,  9  The  authority  of  ths  state  to  limit  by 

Wheat  203,  204,  6  Lw  ed.  71,  72.  legislation  the  charges  of  eommon  carriers 

And  whenever,  as  to  such  matters,  under  within  its  borders  was  not  confined  to  the 

412]the8e  established  ^principles.  Congress  power  to  impose  limitations  in  connection 

may  be  entitled  to  act,  by  virtue  of  its  power  with    grants    of    corporate    privileges.     In 

to  secure  the  complete  government  of  in-  view  of  the  nature  of  their  business,  they 

terstate  commerce,  the  state  power  neverthe-  were  held  subject  to  legislative  control  as 

less  continues  until  Congress  does  act  and  to  the  amount  of  their  charges  unless  they 

by  its  valid  interposition  limits  the  exercise  were  protected  by  their  contract  with  the 

of  the  local  authority.  state.    This  was  decided  in  Chicago,  B.  A 

(2)    These   principles   apply   to  the   au-  Q.  R.  Co.  v.  Iowa  (Chicago,  B.  &  Q.  R.  Co. 

thority  of  the  state  to  prescribe  reasonable  ▼•  Cutts)  94  U.  S.  166,  24  L.  ed.  94;  Peik 

maximum  rates  for  intrastate  transporU-  ▼•  Chicago  &  N.  W.  R.  Co.  94  U.  S.  164, 

tion.  24  L.  ed.  97;  Winona  A  St.  P.  R.  Co.  v. 

State  regulation  of  railroad  rates  began  Blake,  94  U.  S.  180,  24  L.  ed.  99,  and  other 

with  railroad  transportation.    The  railroads  <»««»»  following  Munn  v.  niinois,  94  U.  S. 

were  chartered  by  the  states,  and  from  the  l^^,  24  L.  ed.  77.    The  question  was  pre- 

outset,  in  many  charters,  maximum  rates  ^^  ^J   •^^^J!*   *^«  l«gW»t"'«  «'  "• 

for  freight  or  passengers,  or  both,  were  pre-  linois^Iowa,    Wisconsin,    and    MinnesoU, 


i«cribed.t    Frequently — and  this  became  the 


passed  in  the  years  1871  and  1874,  in  re- 


1  A*       xi^v      j^j-  sponse  to  a  general  movement  for  a  reduc- 

more  general  practice-the  board  of  direc  ^^^  ^^  ^^J    ^^  ^^,^^  ^,  ^^^  ^^^ 

tors   was   permitted  to  fix  charges  in   its  .„  ^^.^^  ^^^  j^^„^  „^^  was  to  a  large 

discretion,-^an  authority  which,  m  numer-  ^^^^  homogeneous  and  one  in  which  the 

ous  instances,  was  made  subject  to  a  limi-  f^^^  ^f  commerce  was  only   slighUy  con- 

tation  upon  the  amount  of  net  earnings.!  cerned  with  sUte  lines.    But  resort  was  had 

In  several  states  maximum  rates  were  also  to  the  states  for  relief.    In  the  Munn  Case, 

established,  or   the   power   to   alter    rates  the  court  had  before  it  the  statute  of  Illinois 


tE.  g.  Maryland,  Laws  of  1826,  chap.  123, 
S  18;  1830,  chap.  117,  S§  2,  3;  1834,  chap. 
281,  §  3;  Massachusetts,  Laws  of  1829,  chap. 
26,  §  6;  1830,  chap.  93,  §  10;  New  York, 
Laws  of  1828,  chap.  21,  §  11;  chap.  238, 
S  11;  1831,  chap.  83,  §  10;  1836,  chap.  242, 
§  9;  Virginia,  Laws  of  1830,  1831,  chap. 
119,  §  19;  chap.  121,  §  18;  1836,  1836,  chap. 
121,  §  24;  Ohio,  Laws  of  1833,  1834,  p. 
203,  §  19;  p.  396,  §  9;  North  Carolina, 
Taws  of  1836,  1837,  chap.  40,  §  30. 

tConnecticut,  1832,  II.  Resolves  and  Pri- 
vate Laws  (1789-1836),  p.  992;  Indiana, 
Laws  of  1832.  chap.  146,  §§  23,  24;  Florida, 
Laws  of  1848,  chap.  244,  §  11 ;  New  York, 
67  li.  ed. 


Laws  of  1828,  chap.  304,  §  13;  1832,  chap. 
162,  §§  12,  17;  Massachusetts,  Laws  of 
1833,  chap.  118,  §  4;  Virginia,  Laws  of 
1839,  chap.  110,  §  6;  Wisconsin,  Laws  of 
1847,  p.  72,  §  16;  1861,  chap.  262,  §  7. 

^Illinois,  Laws  of  1849,  p.  16,  §§  21,  82; 
Massachusetts,  Laws  of  1846,  chap.  191, 
§  2 ;  1860,  chap.  201,  §  2 ;  New  York,  Laws 
of  1850,  chap.  140,  §  33;  California,  Laws 
of  1850,  chap.  128,  §  77;  1861,  chap.  682, 
§  61;  Iowa,  Code  of  1873,  §  1306;  Laws  of 
1874,  chap.  68,  §§  1-6;  Report  of  Industrial 
Commission,  1901,  voL  9,  pp.  903-906,  911- 
916. 
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goTeming  the  grain  warehouBet  in  Ghioago. 
414]Throtigh  these  elevators,  ^located 
with  the  river  harhor  on  the  one  side  and  the 
railway  tracks  on  the  other,  it  was  neees- 
sarj,  according  to  the  course  of  trade,  for 
the  product  of  seven  or  eight  states  of  the 
West  to  pass  on  its  waj  to  the  states  on 
the  Atlantic  coast.  In  addition  to  the  de- 
nial of  anj  legislative  authority  to  limit 
charges  it  was  urged  that  the  act  was  re- 
pugnant to  the  exclusive  power  of  Congress 
to  regulate  interstate  eommerce.  The  court 
answered  that  the  business  was  carried  on 
ezelusivelj  within  the  limits  of  the  state  of 
Illinois,  that  its  regulation  was  a  thing  of 
domestie  eoncem,  and  that  "certainly,  until 
Congress  acts  in  reference  to  their  inter- 
state relations,  the  state  maj  exercise  all 
the  powers  of  government  over  them,  even 
though  in  so  doing  it  maj  indirectly  op- 
erate upon  commerce  outside  its  immediate 
Jurisdiction."  In  the  decision  of  the  rail- 
road cases,  above  cited,  the  same  opinion 
was  expressed.  The  language  of  the  court, 
however,  went  further  than  to  sustain  the 
state  law  with  respect  to  rates  for  purelj 
intrastate  carriage.  Thus,  the  act  of  Wis- 
consin covered  traffic  which  started  within 
the  state  and  was  destined  to  points  out- 
side, and  this  was  treated  as  being  with- 
in the  state  power  (Peik  v.  Chicago  A  N.  W. 
R.  Co.  94  U.  S.  164,  177,  178,  24  L.  ed.  97- 
99),  a  view  which  was  later  repudiated 
(Wabash,  St.  L.  ft  P.  R.  Co.  v.  Illinois,  118 
U.  8.  S57,  80  L.  ed.  244,  1  Inters.  Com.  Rep. 
31,  7  Sup.  Ct  Rep.  4). 

It  became  a  frequent  practice  for  the 
•tates  to  create  commissions,  as  agencies 
of  state  supervision  and  regulation,  and  in 
manj  instances  the  rate-making  power  was 
conferred  upon  these  bodies.  A  summary 
of  such  legislation  is  given  in  Interstate 
Commerce  Commission  v.  Cincinnati  N.  0. 
ft  T.  P.  R.  Co.  167  U.  S.  470,  406,  406,  42 
L.  ed.  243,  251,  262,  17  Sup.  a.  Rep.  896. 
One  of  these  state  laws,  that  of  Mississippi, 
passed  in  1884,  came  under  review  in  Stone 
V.  Farmers'  Loan  ft  T.  Co.  116  U.  S.  307, 
29  L.  ed.  636,  6  Sup.  a.  Rep.  334,  388, 1191. 
The  suit  was  brought  to  enjoin  the  rail- 
road commission  from  enforcing  the  stat- 
ute against  the  Mobile  ft  Ohio  Railroad 
4 15] Company.  It  bad  been  incorporated  *in 
the  states  of  Alabama,  Mississippi,  Tennes- 
see, and  Kentucky,  for  the  purpose  of  con- 
stmeting  a  railroad  from  Mobile  to  some 
point  near  the  mouth  of  the  Ohio  river, 
where  it  would  connect  with  another  rail- 
road»  thus  forming  a  continuous  line  of  in- 
terstate communication  between  the  Gulf  of 
Mexico  and  the  Great  Lakes.  The  commis- 
sion as  yet  had  not  acted.  Sustaining  the 
state  power  to  fix  rates  upon  the  traffic 
wballj  internal,  the  court  directed  the  dia- 
i§4$ 


missal  of  the  bilL  The  stata^  said  the  eoai\ 
"may  beyond  all  question,  by  the  settled  mis 
of  decision  in  this  oonrt,  regulate  freights 
and  fares  for  business  done  exdusivelj 
within  the  state,  and  it  would  seem  to  be 
a  matter  of  domestie  eoneem  to  prevent 
the  company  from  discriminating  against 
persons  and  placet  in  Ifiasissippi.**  ht  the 
same  case,  it  was  declared  that  the  power 
of  regulation  was  not  a  power  to  confiscate; 
and  that  under  pretense  of  regulating  fares 
and  freights,  the  states  could  not  "require 
a  railroad  corporation  to  carry  persons  or 
property  without  reward,"  or  do  that  which 
in  law  amounted  "to  a  taking  of  private 
property  for  public  use  without  Just  com- 
pensation, or  without  due  process  of  law.** 
Id.  p.  831. 

In  Wabaah  St.  L.  ft  P.  R.  Co.  t.  Illinois, 
supra,  it  was  finally  determined  that  th# 
authority  of  the  state  did  not  extend  to  the 
regulation  of  diarges  for  interstate  trans- 
portation. There  the  state  statute  was 
aimed  at  discrimination.  It  was  said  to 
have  been  violated  by  the  railroad  eompanv 
in  the  case  of  shipments  from  points  with- 
in Illinois  to  the  city  of  New  York.  The 
state  court  had  construed  the  statute  to 
be  binding  as  to  that  part  of  the  inter- 
state haul  which  was  within  the  state,  al- 
though inoperative  beyond  the  boundary. 
So  applied,  this  court  held  the  aet  to  bt 
invalid. 

But  no  doubt  was  entertained  of  the 
state's  authority  to  regulate  rates  for 
transportation  that  was  wholly  intrastate. 
And,  in  illustrating  the  extent  of  stat^ 
power  (118  U.  S.  ""p.  664),  the  oourt[416 
selected  transportation  across  the  state  f  roni 
Cairo  to  Chicago  and  from  Chicago  to  Alton. 
all  boundary  points  constituting  important 
centers  of  commerce— the  one  on  Lake 
Michigan,  and  the  others  at  the  eonfiuenoe 
of  the  Mississippi  and  Ohio  riven,  and  of 
the  Mississippi  and  Missouri  rivera,  re- 
spectively. After  reviewing  dedaions  hold- 
ing state  laws  to  be  ineffective  which 
imposed  a  direct  burden  upon  interstate 
commerce,  including  the  cases  of  the  State 
Freight  Tax  Case,  16  WalL  282,  21  L.  ed. 
146;  HaU  v.  DeCuir,  96  U.  &  486,  24  L.  ed. 
547;  Gloucester  Ferry  Co.  v.  Pennsylvania, 
114  U.  S.  196,  29  L.  ed.  158,  1  Inters.  Oom. 
Rep.  882,  6  Sup.  Ct  Rep.  826;  Pickard  v. 
Pullman  Southern  Oar  Co.  117  U.  8.  84,  29 
L.  ed.  785,  6  Sup.  Ct  Rep.  686,  the  eoart 
emphasised  the  distinction  with  respect  to 
the  operation  of  the  statute  upon  domestic 
transactions,  saying:  "Of  the  justiee  or 
propriety  of  the  principle  which  lies  at  the 
foundation  of  the  Illinois  statute  it  is  not 
the  province  of  this  court  to  q>eak.  As  re- 
stricted to  a  transportation  which  beglM 
and  ends  within  the  limits  of  the  8tet% 

9Sf  V.  Si 


lilt. 


SDIPSOK  ▼.  SHEPARD. 


4ie^ill 


It  may  h%  very  just  and  equitable,  and  it 
Mrtainlj  it  the  proTinee  of  tht  state  legis- 
lature to  determine  that  question."  Id.  p. 
577. 

The  doetrlae  was  thus  fully  established 
that  the  state  eould  not  prescribe  inter- 
state rates,  but  eould  fix  reasonable  in- 
trastate rates  throughout  its  territory.  The 
extension  of  railroad  facilities  has  been  ac- 
eompanied  at  every  step  by  the  assertion 
of  this  authority  on  the  part  of  the  states 
and  its  inyariable  recognition  by  this  court. 
It  has  nsTer  been  doubted  that  the  state 
could,  if  it  saw  fit,  build  its  own  highways, 
canals  and  railroads.  Baltimore  &  0.  R.  Co. 
T.  liaryUnd,  21  WaU.  456,  470,  471,  22  L. 
ed.  678,  68S,  684.  It  could  buUd  raUroads 
trayersing  the  entire  state,  and  thus  join 
its  border  cities  and  commercial  centers  by 
new  highways  of  Internal  intercourse,  to 
be  always  {.railable  upon  reasonable  terms. 
Such  provision  for  local  traffic  might  indeed 
alter  relatlTe  adyantages  in  competition, 
and,  by  rirtue  of  economic  forces,  those  en- 
gaged in  interstate  trade  and  transporta- 
tion might  find  it  necessary  to  make  re-ad- 
417]Justnients  ^extending  from  market  to 
market  through  a  wide  sphere  of  influence; 
but  such  action  of  the  state  would  not  for 
that  rmmm  be  regarded  as  creating  a  direct 
restraint  upon  interstate  commerce,  and 
as  thus  transcending  the  state  power.  Sim- 
ilarly, the  authority  of  the  state  to  pre- 
scribe what  shall  be  reasonable  charges  of 
common  carriers  for  interstate  transporta- 
tion, unless  it  be  limited  by  the  exertion  of 
the  constitutional  power  of  Congress,  is 
state-wide.  As  a  power  appropriate  to  the 
territorial  jurisdicUon  of  the  state,  it  is  not 
confined  to  a  part  of  the  state,  but  extends 
throughout  the  state, — ^to  its  cities  adjacent 
to  its  boundaries  as  well  as  to  those  in  the 
interior  of  the  state.  To  say  that  this 
power  exists,  but  that  it  may  be  exercised 
only  in  prescribing  rates  that  are  on  an 
equal  or  higher  basis  than  those  that  are 
fixed  by  the  carrier  for  interstate  transpor- 
tation, is  to  maintain  the  power  in  name 
while  denying  it  in  fact.  It  is  to  assert 
that  the  exercise  of  the  legislatiTs  judg- 
ment in  determining  what  shall  be  the  car- 
rier's charge  for  the  intrastate  senrice  is 
itself  subject  to  the  carrier's  will  But 
this  state-wide  authority  controls  the  car- 
rier, and  is  not  controlled  by  it;  and  the 
Idea  that  the  power  of  the  state  to  fix 
reasonable  rates  for  its  internal  traffic 
is  limited  by  the  mere  action  of  the  carrier 
In  laying  an  interstate  rate  to  places  across 
the  state's  border  Is  foreign  to  our  jurispru- 
dence. 

If  thU  authority  of  tha  state  be  re- 
strieted,  it  must  be  by  rirtue  of  the  para- 
mount power  of  Oongress  orer  Interetate 
67  li.  ed. 


commerce  and  its  instruments;  and,  in  riew 
of  the  nature  of  the  subject,  a  limitation 
may  not  be  implied  because  of  a  dor- 
mant Federal  power;  that  Is,  one  which  has 
not  been  exerted,  but  can  only  be  found  In 
the  actual  exercise  of  Federal  control  In 
such  measure  as  to  exclude  this  action  by 
the  state  which  otherwise  would  clearly  be 
within  its  proTince. 

(3)  When  Congress,  In  the  year  1887,  en- 
acted the  act  to  regulate  conuneroe  (24 
Stat,  at  L.  870,  chap.  104,  U.  S.  Comp.  Stat 
Supp.  1911,  p.  1284),  it  was  acquainted 
*with  the  course  of  the  dcTelopment  of[418 
railroad  transportation  and  with  the  exer- 
cise by  the  states  of  the  rate-making  power. 
An  elaborate  report  had  been  made  to  the 
Senate  by  a  committee  authorised  to  in- 
vestigate the  subject  of  railroad  regulation, 
in  which  the  nature  and  extent  of  state 
legislation,  including  the  commission  plan, 
were  fully  reviewed  (Senate  Report  46, 
submitted  January  6,  1886,  49th  Congress, 
Ist  session).  And  it  was  the  fact  that  be- 
yond the  bounds  of  state  control  there  lay 
a  vast  field  of  unregulated  activity  in  the 
conduct  of  interstate  transportation  whioh 
was  found  to  be  the  chief  cause  of  the  ds* 
mand  for  Federal  action. 

Congress  carefully  defined  the  scope  of  Its 
regulation,  and  expressly  provided  that  It 
was  not  to  extend  to  purely  intrastate 
traffic  In  the  let  section  of  the  act  te 
regulate  commerce  there  was  inserted  the 
following  proviso: 

"Provided,  however.  That  the  provisions 
of  this  act  shall  not  apply  to  the  transpor- 
tation of  passengers  or  property,  or  to  the 
receiving,  delivering,  storage,  or  handling 
of  property,  wholly  within  one  state,  and 
not  shipped  to  or  from  a  foreign  country, 
from  or  to  any  state  or  territory  as  afore- 
said." 

When  In  the  year  1906  (act  of  June  29, 
1906,  chap.  8591,  84  Stat  at  L.  584,  U.  8. 
Comp.  Stat  Supp.  1911,  p.  1288),  Congress 
amended  the  act  so  as  to  confer  upon  the 
Federal  commission  power  to  prescribe 
maximum  interstate  rates,  the  proviso  In 
9  1  was  re-enacted.  Again,  in  1910,  when 
the  act  was  extended  to  embrace  telegraph, 
telephone,  and  cable  companies  engaged  In 
interstate  business,  the  proviso  was  ones 
more  re-enacted,  with  an  additional  clause 
so  as  to  exclude  intrastate  messages  from 
the  operation  of  the  statute.  (Act  of  June 
18, 1910,  chap.  309,  86  Stat  at  L.  646,  U.  B. 
Comp.  Stat  Supp.  1911,  p.  1286.)  Ike 
proviso  in  its  present  form  reads: 

"Provided,  however.  That  the  provisions 
of  this  act  shall  not  apply  to  the  transpor* 
tation  of  passengers  or  property,  or  to  the 
receiving,  delivering,  storage,  or  handling 
*of  property  wholly  within  one  state,[410 
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and  not  shipped  to  or  from  a  foreign  coun-  of  the  act;  and  no  action  of  that  body  it 

try,  from  or  to  any  state  or  territory  as  before  us  for  review. 

aforesaid,  nor  shall  they  apply  to  the  trans-  The  question  we  have  now  before  us,  es* 

mission  of  messages  by  telephone,  telegraph,  sentially,  is  whether,  after  the  passage  of 

or  cable  wholly  within  one  state,  and  not  the  interstate  commerce  act,  and  its  amend- 

transmitted  to  or  from  a  foreign  country,  ment,  the   state  continued  to   possess  the 

from  or  to  any  state  or  territory,  as  afore-  state- wide  authority  which  it  formerly  en- 

iaid."  joyed  to  prescribe  reasonable  rates  for  its 

There  was  thus  excluded  from  the  pro-  exclusively  internal  traffic.  That,  as  it 
Tiaions  of  the  act  that  transportation  which  plainly  appears,  was  the  nature  of  the  ae- 
was  "wholly  within  one  state,"  with  the  tion  taken  by  Minnesota,  and  the  attack, 
specified  qualification  where  its  subject  was  however  phrased,  upon  the  rates  here  in- 
going to  or  coming  from  a  foreign  country,  volved   as   an   interference  with    interstate 

It  is  urged,  however,  that  the  words  of  commerce,  is  in  substance  a  denial  of  that 

the  proviso  are  susceptible  of  a  construe-  authority. 

tion  which  would  permit  the  provisions  Having  regard  to  the  terms  of  the  Federal 
of  §  3  of  the  act,  prohibiting  carriers  from  statute,  the  familiar  range  of  state  action 
giving  an  undue  or  unreasonable  prefer-  at  the  time  it  was  enacted,  the  continued 
ence  or  advantage  to  any  locality,  to  apply  exercise  of  state  authority  in  the  same 
to  unreasonable  discrimination  between  lo-  manner  and  to  the  same  extent  after  its 
calities  in  different  states,  as  well  when  aris-  enactment,  and  the  decisions  of  this  court, 
ing  from  an  intrastate  rate  as  compared  recognizing  and  upholding  this  authority, 
with  an  interstate  rate  as  when  due  to  we  find  no  foundation  for  the  proposition 
interstate  rates  exclusively.  If  it  be  as-  that  the  act  to  regulate  commerce  con- 
sumed that  the  statute  should  be  so  con-  templated  interference  therewith, 
strued  (and  it  is  not  necessary  now  to  Congress  did  not  undertake  to  say  that 
decide  the  point),  it  would  inevitably  follow  the  intrastate  rates  of  interstate  carriers 
that  the  controlling  principle  governing  the  should  be  reasonable,  or  to  invest  its  ad- 
enforcement  of  the  act  should  be  applied  ministrative  agency  with  authority  to  de- 
to  such  cases  as  might  thereby  be  brought  termine  their  reasonableness.  Neither  by 
within  its  purview;  and  the  question  the  original  act  nor  by  its  amendment  did 
whether  the  carrier,  in  such  a  case,  was  Congress  seek  to  establish  a  unified  control 
giving  an  undue  or  unreasonable  preference  over  interstate  and  intrastate  rates;  it  did 
or  advantage  to  one  locality  as  against  an-  not  set  up  a  standard  for  interstate  rates,  or 
other,  or  subjecting  any  locality  to  an  un-  prescribe,  or  ^authorize  the  commission [4 SI 
due  or  unreasonable  prejudice  or  disadvan-  to  prescribe,  either  maximum  or  minimum 
tage,  would  be  primarily  for  the  investi-  rates  for  intrastate  traflSc.  It  cannot  be  sup- 
gation  and  determination  of  the  Interstate  posed  that  Congress  sought  to  accomplish 
Commerce  Commission,  and  not  for  the  by  indirection  that  which  it  expressly  dis- 
courts.  The  dominating  purpose  of  the  claimed,  or  attempted  to  override  the  aecus- 
statute  was  to  secure  conformity  to  the  tomed  authority  of  the  states  without  the 
prescribed  standards  through  the  examina-  provision  of  a  substitute.  On  the  contrary, 
tion  and  appreciation  of  the  complex  facts  the  fixing  of  reasonable  rates  for  intrastate 
of  transportation  by  the  body  created  for  transportation  was  left  where  it  had  been 
that  purpose;  and,  as  this  court  has  re-  found;  that  is,  with  the  states  and  the 
peatedly  held,  it  would  be  destructive  of  the  agencies  created  by  the  states  to  deal  with 
system  of  regulation  defined  by  the  statute  that  subject.  Missouri  P.  R.  Co.  t.  Larabee 
420]if  the  'court,  without  the  preliminary  Flour  Mills  Co.  211  U.  S.  612,  620,  621,  5S 
action  of  the  Commission,  were  to  undertake  ^  *^*  352,  359,  360,  29  Sup.  Ct.  Rep.  214. 
to  pass  upon  the  administrative  questions  ^^"^  <^^«*^  ^*"  ^^«  purpose  not  to  oc- 
which  the  statute  has  primarily  confided  ^"Py  ^^«  ^^^^  **»^*  ^^^^  *®  *^«  exercise  of 
to  it.  Texas  &  P.  R.  Co.  v.  Abilene  Cotton  f**<:«  P^^^J  '?  «^,^J^°  ^^  *^*  cUuse  uniform- 
Oil  Co.  204  U.  S.  426,  61  L.  ed.  663,  27  ^J  'T'^""^  *^,  ^^^  numerous  acU  passed 
Sup.  Ct  Rep.  350,  9  Ann.  Cas.  1075;  Haiti-  ^7  ^J"^.f  ^^  authorize  the  construe- 
^  ^1..  «  ^  *T  .^  :.  «x  I  «*-  t>on  of  railways  across  the  Indian  territory, 
more  A  Ohio  R.  Co.  v  United  States,  215  ^his  clause,  while  fixing  a  maximum  pas- 
U.  S.  481,  54  L.  ed.  292,  30  Sup.  Ct.  Rep.  ^^^g,,  ^ate,  made  the  laws  of  an  adjoiiing 
164;  Robinson  v.  Baltimore  &  0.  R.  Co.  gtate  (in  some  cases  Arkansas,  in  other 
222  U.  S.  506,  56  L.  ed.  288,  32  Sup.  Ct.  Rep.  Texas,  and  in  others  Kansas)  applicable  to 
114;  United  States  v.  Pacific  &  A.  R.  &  Nav.  the  freight  rates  to  be  charged  within  the 
Co.  228  U.  S.  87,  ante,  742,  33  Sup.  Ct  Rep.  territory;  and  while  the  right  to  reguUtt 
443.  In  the  present  case  there  has  been  no  rates  on  the  authorized  line  of  railroad  was 
finding  by  the  Interstate  Commerce  Com-  reserved  to  Congress  until  a  state  goTem- 
miBBion  of  iinjuBt  discrimination  yiolative  mtnt  should  be  established,  it  was  exprenlj 
i5B0  ISO  V.  t. 
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provided  thftt,  when  eitablisbed,  the   statt  atste,  the  Iftwi  *of  other  •tatea  wbieh[4tS 

■houtd  be  entitled  to  fli  rates  for  intrastnte  were  referred  to  in  theae  various  acta  ceaaed 

transportation, — the   right   remaining   witt  to  be  operative  within  ita  limits,  and  by  vir- 

Congresa  to  prescribe  rates  for  auch  trans'  tuc  of  ita  statehood  and  with  the  direct  sane- 

portatioa  aa   should   be  interBtate.    Withiti  tion   of   Congreea,   it   became  authorined  to 

a  month  after  the  act  to  regulate  commerce  prescribe  reasonable  maximum  ratea  for  in- 

wBs  enacted,  two  acts  were  passed  bj  Con-  trastate  transportation   throughout  its  ex- 

greaa  for  thia  purpose  with  respect  to  rail-  tent,     Oklahoma  v.  Atchison,  T.  ft  S.  F.  R. 

ways   extending  across   the   territory   from  Co.  220  U.  S.  277,  285,  es  L.  ed.  465,  467, 

the    Texas   to   the   Kansas   boundary.    Tht  SI    Sup.   Ct.   Rep,   434;    Oklahoma   ez   r«L 

provision— in   both   cages   in   identical   Ian-  West  v.  Chicago,  R.  I.  ft  P.  R.  Co.  230  U, 

guage,   save   that   the   one   referred   to   the  S.  302,  306,  E5  L.  ed.  474,  47G,  31  Sup.  Ct 

laws  of  Texas  and  the  other  to  the  laws  of  Rep.  442. 

Kansas — was  aa  followa   (act  of  Februar;  The    decisions   of   this    court    aince    the 

24,  1887,  chap.  254,  §  4,  24  Stat,  at  L.  420;  passage   of   the   act   to   regulate   commerce 

act  of  March  2,  1S87,  chap.  319,  S  4,  24  Stat,  have  uniformly  recognized  that  it  was  coni' 

at  L.  447)  :  pctent   for  the  state  flz  such  rates,  appli- 

"Sec.  4.  That  said  railroad  company  shall  cable  throughout  ita  territory.    If  it  be  said 

not  charge  the  inhabitants  of  said  territory  that,  in  the  contests  that  have  been  waged 

422]a   greater   rate   of   freight   'than   the  over  state  laws  during  the  past  twenty-flvt 

rate  authorized  by  the  laws  of  the  state  of  years,  the  question  of  interference  with  in- 

Texas  for  services  or  transportation  of  the  terstate  commerce  by  the  establishment  of 

same  kind;     Provided,  That  passenger  rates  state-wide   rates   for   intrastate   traffic  liaa 

on  said  railway  shall  not  exceed  three  cents  seldom  been  raised,  this  fact  itself  atteata 

per    mile.      Congress    hereby    reserves    the  the    common    conception    of   the    scope    of 

right  to  regulate  the  cliargea  for  freight  and  state  authority.     And  the  deciaiooa  recog- 

paasengers   on   said   railway,  and   messages  nizing  and  deflning  the  state  power  wholly 

on  said  telegraph  and  telephone  lines,  until  ''^^^^^   ^'^   contention   that  the  malting  of 

a  tta.U  fovemmtnt  or  goverfments  jrtoil  ei-  """^  ""»  «'*''«'■  ''onstitutM  a  direct  bur- 

itt   in   laid   territory   untAin   the   Umilt   of  ^^n  "P»"  '■''«  intei-atate  commerce  or  U  if 

«Mch  taid  railway,  or  a  part  tliereof,  ihaU  P"p"i;t   *<•   *^*./'*'**™'   **f*|i'*-     ...    .. 

t.  Iooa(«f;  and  then  ^h  Mtate  gover^^t  ,  \^^,  '„  Be.delman,  126  U.  S.  680    SI 

or  ffo«w™n*nts  aAoIi   bo  authorised   to  fr.  ^  *■*■  ^*^'  ^  i"**"'  ^"'-  ^"P"  '"'  "  ^"P' 

a«t  rog^lat^  th.  oos(  o/  tronaporfafion  o/  ^'    «f '.   ^?^'.  *'''    '^''i"^.  "'   ^^•"J^ 

p«-*o~  and  frtigM^  ^tUn  th^r  respectiv,  "'«^,  '"  ^P"''   l^".  '"'»''=''  «jit»b-|4S4 

(imil.   by   *aid  roiiuray;   but  Congress   ex-  ''=''*'*  '  ""'"  '  ""'«  "  ***  maximum  fva 

presaly  reaeivea  the  right  to  fix  and  regu-  'of  •^^^"'f!  P»«scngers  withra  t*e  aUt.  on 

laU  at  all  times  the  coat  of  auch  transpor-  ".''"^da  over  76  miles  m  length,  was  sua- 

Ution   by   aaid   railway   or   said   company  '*'"**  *g*inst  the  objection  of  the  owners  of 

whenever  auch  transportation  shall  extend  ''''*  Memphis  A  Little  Rock  Railroad,  who  at- 

from  one  aUte  into  another,  or  ahall  extend  ^^"^"^  ""^  "'^  '"  "^onfii^'ory  and  arbitrary 

Into  more  than  one  state;   Provided,  how-  ""  '*"  classifleation.    The  same  statute  was 

ever,  That  the  rate  of  auch  transportation  'B"'°  "P"*'**  '"  ^*-  ^"'*  *   ^-  ^'  "■  "*■ 

of  pasaengers,  local  or  interstate,  shall  not  '■  ^'"'  ^5"  "■  S"  ""■  3"  ^-  <^-  567,  16  Sup. 

exceed  the  rate  above  expressed:   And  pro-  ""  '^^P"  *^*-    ^"  Chicago,  M.  ft  St.  P  H.  Co. 

vided   further,  That   said  railway  company  ""  ^'i""""**.  13*  U.  S.  418,  33  L.  ed.  B70, 

shall  carry  the  mail  at  such  prices  aa  Con-  ^   ^''*""-  ^om.  Hep.  209,  10  Sup.  Ct.  Rep. 

greas  may  hy  law  provide;  and  until  such  *^^'  ^02.  the  sUtute  of  that  sUte   (1887) 

rate  is  fixed  by  law,  the  Postmaster  Gen-  "^ting  a  commission  with  power  to  pre- 

cral  may  fix  the  rate  of  compensation."  scribe  intrastate  rates  was  adjudged  to  be 

The  same  provision   is  found   in   similar  invalid,  but  this  waa  upon  the  ground  that 

atatutea  paased  in  almoat  every  year  from  the   act   aa   construed   by    the    state   court 

1184  to  1903,  and  relating  to  lines  intended  made  the   rates  published  by  the  commia- 

to   serve   aa   highways   of   interstate   com*  lion  final  and  conclusive,  and  precluded  any 

munication.t     When    Oklahoma    became    a  judicial   injury   whether  they  were  reason- 


fReferring  to  laws  of  Texas:  Acta  of 
July  4,  1884,  chap.  177,  §  4,  23  Stat,  at  L. 
66,  70;  July  1,  1886,  chap.  601,  9  4,  24 
But.  at  L.  117,  119;  February  18.  1888, 
ehap.  13,  |  4,  36  SUt.  at  L.  36,  37;  May 
14,  1888,  chap.  248,  g  4,  25  Stat,  at  L.  140, 
142;  May  30,  1888.  chap.  337.  S  4,  25  Stat. 
at  L.  182,  163;  June  26,  I8SS,  chap.  494, 
I  4,  26  SUt.  at  L.  20S,  207;  October  1.  18M, 
S7  Ii.  od. 


ehap.  1248.  S  4,  26  Stat,  at  L.  632,  034; 
July  30,  1803,  chap.  320.  9  4,  27  Stat.  tA 
L.  33B,  338;  March  1,  1893,  chap.  188,  %  «, 
27  Stat,  at  L.  524,  525;  August  4,  1804, 
chap.  215,  8  4,  28  Stat,  at  L.  229,  230; 
March  23,  1898,  chap.  87,  S  *.  30  SUt.  at 
L.  341,  342. 

Referring   to   taws   of   Kansas:      AcU  of 

July  4,  1684,  ehap.  17S,  |  4,  eS  BUt.  ftt  L. 
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able.  In  CSiicago  ft  G.  T.  R.  Co.  ▼.  Wellman, 
143  U.  8.  330,  30  L.  ed.  176, 12  Sup.  Ct.  Rep. 
400,  the  act  of  the  legielature  of  Michigan 
(1839),  fixing  the  maximum  fore  for  pas- 
•engers  within  the  itate  at  2  cents  a  mile 
in  the  case  of  companies  whose  gross  earn- 
ings exceeded  $3,000  a  mile  was  unsuccess- 
fully assailed  as  confiscatorj,  and  no  con- 
tention was  adTanced  that  such  an  act,  op- 
erating throughout  the  state,  was  an  un- 
warrantable interference  with  interstate 
commerce. 

In  Reagan  t.  Farmers'  Loan  A  T.  Co.  1S4 
U.  S.  362,  38  L.  ed.  1014,  4  Inters.  Com.  Rep. 
S60,  14  Sup.  Ct.  Rep.  1047,  the  trustee  of 
a  railroad  mortgage  attacked  the  statute 
of  Texas  (1891),  which  established  a  rail- 
road commission  with  authority  to  regulate 
tariffs,  and  the  order  of  the  commission 
proTiding  a  schedule  of  elassified  rates  for 
the  transportation  of  goods  within  the 
state.  The  challenge  was  of  the  tariff 
as  a  whole,  and  the  inquiry  was  whether  the 
body  of  rates  was  unreasonable,  and  such 
as  to  work  a  practical  destruction  of  rights 
of  property.  Viewed  in  this  aspect,  the 
court,  upon  the  allegations  admitted  by 
demurrer,  held  the  action  of  the  commis- 
sion to  be  beyond  its  constitutional  power, 
415]  *and  affirmed  the  decree  of  the  circuit 
court,  enjoining  the  rates.  The  decree,  how- 
ever, was  reversed  so  far  as  it  restrained  the 
commission  from  discharging  the  duties  im- 
posed by  the  statute,  and  from  proceeding 
to  prescribe  reasonable  rates  and  regula- 
tions. A  further  question  was  presented 
in  Reagan  t.  Mercantile  Trust  Co.  164  U.  S. 
413,  38  L.  ed.  1028,  4  Inters.  Com.  Rep.  576, 
14  Sup.  (7t  Rep.  1060,  in  respect  to  the 
same  statute  and  order  as  applied  to  the 
Texas  A  Pacific  Railway  Company,  which 
had  been  organized  under  the  laws  of  the 
United  States  (16  Stat  at  L.  573,  chap. 
122),  and  operated  its  road  not  only  within 
that  state,  but  also  for  several  hundred 
miles  outside.  It  was  insisted  that  this 
company  was  '^ot  subject  to  the  control 
of  the  state,  even  as  to  rates  for  transpor- 
tation wholly  within  the  state,"  the  argu- 


ment being  that  it  was  not  within  the  statt 
power  to  limit  the  Federal  franchise  to  col- 
lect tolls.  But  the  court  held  that  the  ael 
of  Congress  did  not  go  to  the  extent  assert- 
ed, but  left  the  company,  as  to  its  intrastate 
business,  subject  to  state  authority. 

The  effect  of  intrastate  rates  upon  inter- 
state rates  was  urged  in  Smyth  t.  Ames, 
160  U.  S.  466,  42  L.  ed.  819,  18  Sup.  Ct 
Rep.  418,  and  in  the  eases  decided  there- 
with. These  suits  were  brought  by  stock- 
holders of  the  Union  Pacific  Railway  Com- 
pany, the  Chicago  &  Northwestern  Railroad 
Company,  and  the  Chicago,  Burlington,  4 
Quincy  Railroad  Company,  to  enjoin 
the  enforcement  of  the  act  of  the  legisla- 
ture of  Nebraska,  passed  in  1893.  Thit 
was  a  comprehensive  statute,  dassifying 
the  freight  transported  from  any  point  in 
Nebraska  to  any  other  point  in  that  state, 
and  prescribing  tables  of  maximum  rates. 
The  companies  affected  were  interstate  car- 
riers enagaged  in  a  vast  commerce,  only  s 
small  portion  of  which  was  wholly  local  to 
the  state.  On  the  eastern  boundary  la? 
Omaha,  a  city  of  large  importance  in  inter- 
state trade,  situated  on  the  Missouri  river, 
with  Council  Bluffs,  in  the  state  of  Iowa, 
directly  opposite.  The  point  was  distinctW 
*made  in  the  circuit  court  that  the[416 
statute  interfered  with  interstate  commerce 
because,  first,  it  established  a  classificatioB 
of  freights  different  from  that  whieh  pre- 
vailed west  of  Chicago,  and  second,  1^  reduc- 
ing local  rates  it  necessarily  reduced  rates 
on  interstate  business.  Mr.  Justice  Brewer, 
who  tried  the  cases,  overruled  these  objee- 
tions,  holding  that  neither  the  eonvenienee 
of  the  carriers  nor  the  consequences  of  com- 
petition with  respect  to  interstate  rates 
could  be  pleaded  "in  restraint  of  the  other- 
wise undeniable  power  of  the  state." 
Ames  V.  Union  P.  R.  Co.  64  Fed.  166,  171* 
172.  Having  disposed  of  this  eontentioBi, 
the  court  considered  the  question  of  the 
reasonableness  of  the  rates,  and  reached 
the  conclusion  that  they  were  invalid  be- 
cause they  amounted  to  a  deprivation  of  the 
carriers'  rights  of  property.  On  appeal  to 


73,  74;  June  21,  1890,  chap.  479,  f  4,  26 
Stat  at  L.  170,  171 ;  June  30,  1890,  chap. 
638,  9  4,  26  Stat  at  L.  184,  185;  September 
26,  1800,  chap.  947,  9  4,  26  Stat,  at  L. 
486,  487;  February  27,  1893,  chap.  171, 
I  4,  27  SUt  at  L.  402,  493;  March  18,  1896, 
chap.  60,  9  4,  29  Stat  at  L.  69,  70;  March 
80,  1896,  chap.  82,  9  4,  29  Stat  at  L.  80,  82. 
Referring  to  laws  of  Arkansas:  Acts  of 
June  1,  1886,  chap.  396,  9  4,  24  Stat  at  L. 
73,  74 ;  July  6,  1886,  chap.  744,  9  4,  24  SUt 
at  L.  124,  125;  February  18,  1888,  chap. 
13,  9  4,  26  Stat  at  L.  35,  37;  May  30, 
1888,  chap.  337,  9  4,  25  SUt  at  L.  162, 
163;  February  28,  1889,  chap.  280,  9  4, 
B6  SUt  $M  U   746,  746;  February  24, 1891, 


chap.  288,  9  4,  26  SUt  at  L.  78S,  785; 
March  3,  1891,  chap.  535,  9  ^  M  Stat  at 
L.  844,  846;  February  24,  1896,  ehap.  S(^ 
9  6,  29  Stat  at  L.  13,  15;  Mareh  2,  189^ 
chap.  38,  9  4,  29  SUt  at  L.  40,  41;  April 
6,  1896,  chap.  93,  9  4,  29  SUt  at  L.  87,  88; 
January  29,  1897,  chap.  108,  9  4,  29  SUt 
at  L.  502,  504;  March  30,  1898,  ehap.  104» 
9  6,  30  SUt.  St  L.  347,  349;  January  28» 
1899,  chap.  65,  9  5,  30  SUt  at  L.  806,  808; 
F^ruary  4,  1899,  chap.  88,  9  6,  SO  SUt  at 
L.  816,  818;  March  3,  1899,  diap.  453,  9  %, 
30  SUt  at  L.  1368,  1370. 

Referring  to  laws  of  Territoiy  of  Okia^ 
homa:  Acto  of  February  28,  1902,  sImib. 
134,  9  4,  32  Stat  at  L.  43,  46. 
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thia  eovt,  tlia  mobmI  for  the  appeHees  di- 
rected attentioa  to  the  eonditions  of  trans- 
portation in  Nebraska.  It  was  argued  that 
the  local  traffie  was  earried  over  the  same 
tracks,  in  the  same  trains,  and  often  in  the 
same  ears  with  the  interstate  traffic;  that 
to  separate  the  cost  of  earrying  the  one 
sort  of  traffie  from  that  of  the  other  was  a 
"manifest  impossibility;"  and  that  it  was 
a  necessary  oonsequenee  of  existing  eondi- 
tions that,  if  Nebraska  controlled  Uie  local 
rates,  it,  at  the  same  time,  controlled  the 
interstate  rates.  But  this  contention  was 
not  sustained,  and  the  affirmance  of  the 
decree  was  placed  upon  the  distinct  ground 
that  the  rates  were  confiscatory.  It  was 
ruled  that  the  reasonableness  of  intrastate 
rates  was  to  be  determined  by  considering 
the  intrastate  business  separately.  In 
answer  to  the  suggestion  that  the  conditions 
of  business  might  haye  changed  for  the 
better  since  the  decrees,  the  court  called  at- 
tention to  the  proviso  in  the  decrees  in- 
tended to  meet  such  a  ease,  adding  that  if 
the  circuit  court  found  that  conditions  were 
such  as  to  permit  the  application  of  the 
state  rates  without  depriying  the  carriers 
of  Just  eompensation,  it  would  "be  its  duty 
4S7]*to  discharge  the  injunction"  and  to 
make  whatever  order  was  necessary  "to  re- 
move any  obstruction  placed  by  the  decreet 
in  these  cases  in  the  way  of  the  enforce- 
ment of  the  statute."  169  U.  8.  p.  660;  see 
Smyth  V.  Ames,  171  U.  &  861,  366,  43  L. 
ed.  107,  198,  18  Sup.  Ct  Rep.  888. 

In  that  one  of  tiie  Smyth  Oases  which 
was  brought  by  the  stockholders  of  the 
Union  Pacific  Railway  Company,  not  only 
was  the  case  presented  of  a  trunk  line  cross- 
ing the  state  with  a  relatively  small  pro- 
portion of  business  local  to  Nebraska,  but 
the  eompany  had  been  formed  by  a  con- 
solidation of  several  companies  by  authority 
of  Congress,  one  of  them  being  the  Union 
Pacific  Railroad  Company,  incorporated  by 
the  act  of  July  1,  1862,  chap.  120,  12  Stat, 
at  L.  480.  By  this  act  (f  18,  p.  407),  it  was 
expressly  provided  that  Congress  might  re- 
duce the  rates  of  fare  if  unreasonable,  and 
might  fix  the  same  by  law  whenever  the 
net  earnings  of  the  entire  road  and  tele- 
graph should  isxoeed  a  eertain  amount.  But 
this  language,  while  showing  that  Congress 
intended  to  reserve  the  power  to  prevent 
unreasonable  exactions,  was  not  deemed 
to  be  equivalent  to  a  declaration  that  the 
states  through  which  the  road  might  be 
constructed  should  not  regulate  rates  for 
intrastate  transportation.  The  court  said: 
"It  cannot  be  doubted  that  the  making  of 
rates  for  transportation  by  railroad  corpo- 
rations along  public  highways,  between 
points  wheDf  within  the  limts  of  a  state. 
Is    a    subject   priaiarily    withhi   the    mb- 


trol  of  that  state.  •  •  •  Ownreai  not 
having  exerted  this  power,  we  do  not 
think  that  the  national  character  of 
the  eorporation  oonstructing  the  Union 
Pacific  Railroad  stands  in  the  way  of  a 
state  prescribing  rates  for  transporting 
property  on  tluit  road  wholly  between 
points  within  its  territory.  UntU  Oon- 
gress,  in  the  exerdse  either  of  the  power 
specifically  reserved  by  the  18th  section  of 
the  act  of  1862,  or  its  power  under  the 
general  reservation  made  of  authority  to 
add  to,  alter,  amend,  or  repeal  that  act, 
prescribea  rates  to  be  charged  by  *the[418 
railroad  company,  it  ronains  with  the  states 
through  which  the  road  passes  to  fix  rates 
for  transportation  begixming  and  ending 
within  their  respective  Umita."  169  U.  & 
pp.  621,  622.  It  is  plain  that  had  the  In- 
trastate rates,  established  by  the  compre- 
hensive statute  of  Nebraska,  not  been 
found  to  be  confiscatory,  they  would  have 
been  sustained  In  their  afplication  to  all 
intrastate  traffie  notwithstanding  the  re- 
served power  of  Congress  over  the  Union 
Pacific  line,  and  despite  the  argument  based 
upon  the  interdependence  of  Interstate  and 
intrastate  rates. 

The  eases  of  Louisville  4  N.  R.  Co.  v. 
Kentucky,  183  U.  &  608,  46  L.  ed.  208,  22 
Sup.  Ct  Rep.  96,  and  Louisville  ft  N.  R. 
Co.  V.  Euband,  184  U.  &  27,  46  L.  ed.  416, 
22  Sup.  Ct  Rep.  277,  concerned  the  val- 
idity of  the  long  and  short  haul  provision 
of  the  Constitution  of  Kentucky,  adopted 
in  1891.  In  the  first  case,  violation  was 
charged  with  respect  to  the  transporta- 
tion of  coal  from  Altamont  to  Lebanon,  an 
intermediate  station,  as  compared  with 
charges  for  transportation  from  Altamont 
to  Elizabethtown  and  Louisville,  all  places 
being  within  Kentucky.  The  differenee  In 
rate  was  Justified  by  the  company  on  the 
ground  that  at  Louisville  the  coal  hauled 
from  Altamont  came  into  competition  with 
that  brought  down  the  Ohio  river,  and  at 
Elizabethtown  with  western  Kentucky  eoal 
brought  there  by  the  Illinois  Central  Rail- 
road. The  contention  that  the  state  pro- 
vision operated  as  an  interference  with  In- 
terstate commerce  was  presented  and  over« 
ruled,  the  court  saying:  "It  Is  plain  that 
the  provision  in  question  does  not  in  terma 
embrace  the  case  of  Interstate  traffic  It  to 
restricted  in  Its  regulation  to  those  who 
own  or  operate  a  railroad  within  the  stat% 
and  the  long  and  short  distances  mentioned 
are  evidently  distances  upon  the  raUrood 
line  within  the  state.  The  particular  eaio 
before  us  is  one  Involving  only  the  trans- 
portation of  eoal  from  one  point  In  the 
state  of  Kentucky  to  another  by  a  eorpo- 
I  ration  of  that  state.  It  may  be  that  the  en- 
'  f ereement  of  the  ttoU  rsfnUtton  forbld- 
I  !••• 
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429]ding  discrimination  in  *Fates  in  the 
case  of  articks  of  a  like  kind,  carried  for 
different  distances  over  the  same  line,  may 
somewhat  affect  commerce  generally ;  but  we 
haye  frequently  held  that  such  a  result  is 
too  remote  and  indirect  to  be  regarded  as 
an  interference  with  interstate  commerce; 
that  the  interference  with  the  commercial 
power  of  the  general  government  to  be  un- 
lawful must  be  direct,  and  not  the  merely 
incidental  effect  of  enforcing  the  police 
powers  of  a  state."  183  U.  S.  pp.  518,  519. 
Tn  the  Eubank  case,  which  had  been  argued 
before  the  first  case  was  decided,  it  ap- 
peared that  the  state  court  had  construed 
the  same  provision  of  the  Kentucky  Con- 
stitution as  embracing  a  long  haul  from  a 
place  outside  to  one  within  the  state 
(Nashville  and  Louisville),  and  a  shorter 
haul  on  the  same  line  and  in  the  same  di- 
rection between  po'ints  within  the  state. 
The  court  held  that,  so  construed,  the  pro- 
vision was  invalid,  as  being  a  regulation 
of  interstate  commerce,  because  it  linked 
the  interstate  rate  to  the  rate  for  the 
shorter  haul,  and  thus  the  interstate 
charge  was  directly  controlled  by  the  state 
law.  184  U.  S.  pp.  41,  43.  The  authority 
of  the  former  decision  upholding  the  state 
law,  as  applied  to  places  all  of  which  were 
within  the  state,  was  in  no  way  impaired, 
and  the  court  fully  recognized  the  power  of 
the  state  to  prescribe  maximum  charges 
for  intrastate  traffic  although  carried  over 
an  interstate  road  to  points  on  the  state 
line.    Id.  pp.  88,  42. 

The  case  of  Minneapolis  &  St.  L.  R.  Co. 
V.  Minnesota,  186  U.  8.  257,  46  L.  ed.  1151, 
22  Sup.  Ct.  Rep.  900,  involved  shipments  of 
hard  coal  in  carload  lots  from  Duluth,  Min- 
nesota, to  points  in  the  southern  and  west- 
em  portion  of  that  state.  The  Railroad  & 
Warehouse  Commission  of  Minnesota,  in 
1899,  prescribed  a  joint  rate  to  be  observed 
by  the  St.  Paul  A,  Duluth  Railroad  Com- 
pany, the  Minneapolis  &  St.  Louis  Railroad 
Company,  and  other  carriers.  The  state  court 
directed  the  issue  of  a  writ  of  mandamus 
to  compel  compliance  with  the  order.  It 
430] was  objected  that  the  act  under  *which 
the  order  was  made  was  unconstitutional 
so  far  as  it  assumed  to  establish  joint 
through  rates  over  the  lines  of  independent 
connecting  railroads,  and  to  divide  joint 
earnings,  and  that  the  tariff  as  fixed  was  not 
compensatory.  This  court  affirmed  the 
Judgment.  In  Alabama  &  V.  R.  Co.  v.  Miss- 
iaiippi  R.  Commission,  203  U.  S.  406,  51 
L.  ed.  289,  27  Sup.  Ct.  Rep.  163,  the  com- 
pany made  what  it  called  a  "rebilling  rate" 
on  grain  shipped  from  Vicksburg  to  Merid- 
iam,  Mississippi,  which  was  applicable  only 
in  case  of  shipments  received  at  Vicksburg 
#rer  th«  Shravaport  Una.  It  gava,  however, 
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to  such  shippers  an  option  for  a  specified 
time  to  send  other  grain  from  Vieksburg 
instead,  and  thus  it  was  in  fact  a  local  rate. 
To  end  this  discrimination,  the  atate  com- 
mission, in  1903,  fixed  the  same  rata  for  aD 
grain  products  shipped  from  Vickaburg  to 
Meridian.  It  was  urged  that  the  effect  of 
the  order  would  be  to  force  the  plaintiff  to 
enter  into  joint  through  interstate  tariff* 
and  divisions  with  all  lines  reaching  Vicki 
burg  by  rail  or  river,  whether  it  desired 
such  arrangements  or  not.  The  court  sus 
tained  the  order,  holding  that  it  was  com 
petent  for  the  state  to  enforce  equality 
as  to  local  transportation,  and  that  this 
equality  could  not  be  defeated  "in  respect 
to  any  local  shipments  by  arrangements 
made  with  or  to  favor  outside  companiea" 

In  Northern  P.  R.  Co.  v.  North  Dakota,  210 
U.  S.  579,  54  L.  ed.  624,  30  Sup.  Ct.  Rep 
423,  the  attorney  general  of  North  Dakots 
charged  the  company  with  continuous  vio- 
lation of  a  law  fixing  rates  for  the  carriage 
of  coal  within  the  state  (North  Dakots, 
Laws  of  1907,  chap.  51),  and  asked  for  ao 
injunction.  It  appears  by  the  record  that 
in  its  return  to  the  rule  to  show  cause  io 
the  state  court,  the  company  alleged  that 
the  statute  was  void  because  repugnant  to 
the  commerce  clause,  and  also  that  the  rate 
fixed  thereby  was  confiscatory.  In  support 
of  the  last  contention  the  return  set  forth 
that  the  maximum  rates  for  carrying  coal 
which  the  company  was  allowed  to  charge 
under  the  act  in  question  were  *great-[43] 
ly  lower  than  the  rates  for  similar  service 
fixed  by  Minnesota  for  that  state  (reference 
being  made  to  chapter  232  of  the  Laws  of 
1907,  the  commodity  rate  act  now  in  ques- 
tion), and  those  fixed  by  the  railroad  com- 
missions of  Illinois  and  Iowa,  respectively; 
and  that  the  conditions  existing  in  North 
Dakota  made  it  impossible  to  transport  coal 
at  a  less  rate  than  in  the  states  named.  The 
contention  that  the  act  violated  the  inter- 
state commerce  clause  was  said  by  the  su- 
preme court  of  the  state  to  be  based  upon 
the  assumption  that  state  regulation  of 
local  rates  on  interstate  lines  amounted  to 
an  interference  with  interstate  commerce. 
In  view  of  the  decisions  of  this  court,  the 
last  question  was  not  considered  open  to 
debate.  State  ex.  rel.  McCue  \.  Northern 
P.  R  Co.  19  N.  D.  46,  65,  26  L.RA.  (NA) 
1001,  120  N.  W.  860.  This  ruling  was  not 
challenged  by  the  argument  for  the  plain- 
tiff in  error  here,  and  the  question  as  to 
interference  with  interstate  commerce  was 
treated  as  removed  from  the  case  by  the 
holding  of  the  state  court  that  the  rates 
applied  only  to  transportation  within  the 
state.     216  U.  S.  p.  580. 

To  suppose,  however,  flt>m  a  review  at 
these  dmiakmB,  that  the  axarcise  of  this 
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aekmowledfed  power  of  the  state  may  be 
permitted  to  create  an  irreconcilable  conflict 
with  the  authority  of  the  nation,  or  that, 
through  an  equipoise  of  powers,  an  effective 
control  of  interstate  commerce  is  rendered 
impossible,  is  to  overlook  the  dominant  op- 
eration of  the  Constitution,  which,  creating 
a  nation,  equipped  it  with  an  authority, 
supreme  and  plenary,  to  control  national 
commerce,  and  to  prevent  that  control,  ex- 
ercised in  the  wisdom  of  Congress,  from  be- 
ing obstructed  or  destroyed  by  any  oppos- 
ing action.  But,  as  we  said  at  the  outset, 
our  system  of  government  is  a  practical  ad- 
justment by  which  the  national  authority, 
as  conferred  by  the  Constitution,  is  main- 
tained in  its  full  scope  without  unnecessary 
loss  of  local  efficiency.  It  thus  clearly  ap- 
pears that,  under  the  established  principles 
482]goTeming  State  action,  the  state  of 
Minnesota  did  not  transcend  the  limits  of 
its  authority  in  prescribing  the  rates  here 
involved,  assuming  them  to  be  reasonable  in- 
trastate rates.  It  exercised  an  authority 
appropriate  to  its  territorial  jurisdiction, 
and  not  opposed  to  any  action  thus  far  tak- 
en by  Congress. 

The  interblending  of  operations  in   the 
conduct  of  interstate  and  local  business  by 
interstate  carriers  Is  strongly  pressed  upon 
our  attention.    It  is  urged  that  the  same 
right  of  way,  terminals,  rails,  bridges,  and 
stations  are  provided  for  both  classes  of 
traffic;  that  the  proportion  of  each  sort  of 
business  varies  from  year  to  year,  and,  in- 
deed, from  day  to  day;  that  no  division  of 
the  plant,  no  apportionment  of  it  between 
interstate  and  local  traffic,  can  be  made  to- 
day, which  will  hold  tomorrow;  that  termi- 
nals, facilities,  and  connections  in  one  state 
aid  the  carrier's  entire  business,  and  are  an 
element  of  value  with  respect  to  the  whole 
property  and  the  business  in  other  states; 
that  securities  are  issued  against  the  en- 
tire line  of  the  carrier  and  cannot  be  di- 
vided by  states;  that  tariffs  should  be  made 
with  a  view  to  all  the  traffic  of  the  road, 
and  should  be  fair  as  between  through  and 
short-haul  business;  and  that,  in  substance, 
no  regulation  of  rates  can  be  just  which 
does  not  take  into  consideration  the  whole 
field  of  the  carrier's  operations,  irrespective 
of  state  lines.    The  force  of  these  conten- 
tions is  emphasized  in  these  cases,  and  in 
others  of  like  nature,  by  the  extreme  diffi- 
culty  and   intricacy   of    the    calculations, 
which  must  be  made  in  the  effort  to  estab- 
lish  a   segregation   of   intrastate   business 
for  the  purpose  of  determining  the  return 
to   which   the  carrier  is   properly   entitled 
therefrom. 

But  these  considerations  are  for  the  prac- 
tical judgment  of  Congress  in  determining 
the  extent  of  the  regulation  neoeisary 
57  Ii.  ed. 


under  existing  conditions  of  transportation 
to  conserve  and  promote  the  interests  of 
interstate  commerce.  If  the  situation  has 
become  such,  by  reason  of  the  interblend- 
ing *of  the  interstate  and  intra8tate[4SS 
operations  of  interstate  carriers,  that  ade- 
quate regulation  of  their  interstate  rates 
cannot  be  maintained  without  imposing  r»> 
quirements  with  respect  to  their  intrastate 
rates  which  substantially  affect  the  former, 
it  is  for  Congress  to  determine,  within  the 
limits  of  its  constitutional  authority  over  in- 
terstate commerce  and  its  instnKnents  the 
measure  of  the  regulation  it  should  supply. 
It  is  the  function  of  this  court  to  interpret 
and  apply  the  law  already  enacted,  but  not, 
under  the  guise  of  construction,  to  provide 
a  more  comprehensive  scheme  of  regulation 
than  Congress  has  decided  upon.  Nor,  Ib 
the  absence  of  Federal  action,  may  we  deny 
effect  to  the  laws  of  the  state  enacted  with- 
in the  field  which  it  is  entitled  to  occupy 
until  its  authority  is  limited  through  the 
exertion  by  Congress  of  its  paramount  con- 
stitutional power. 

Second,  Are  the  eiaie^e  aoie  and  orden 
oonfisoatoryf 

The  rate -making  power  is  a  legislative 
power  and  necessarily  implies  v  range  of 
legislative  discretion.  We  do  not  sit  as  a 
board  of  revision  to  substitute  our  judg- 
ment for  that  of  the  legislature,  or  of  the 
commission  lawfully  constituted  by  it,  as  to 
matters  within  the  province  of  either.  San 
Diego  Land  A  Town  Co.  v.  Jasper,  189  U. 
S.  439,  446,  47  L.  ed.  892,  896,  23  Sup.  Ct 
Rep.  671.  The  case  falls  within  a  well-de- 
fined category.  Here  we  have  a  general 
schedule  of  rates,  involving  the  profitable- 
ness of  the  intrastate  operations  of  the 
carrier,  taken  as  a  whole,  and  the  inquiry 
is  whether  the  state  has  overstepped  the 
constitutional  limit  by  making  the  rates  so 
unreasonably  low  that  the  carriers  are  de- 
prived of  their  property  without  due  proc- 
ess of  law,  and  denied  the  equal  protection 
of  the  laws. 

The  property  of  the  railroad  corporation 
has  been  devoted  to  a  public  use.  There 
is  always  the  obligation  springing  from  the 
nature  of  the  business  in  which  it  is  en- 
gaged— ^which  private  exigency  may  not  be 
permitted  to  ignore — that  there  shall  not 
be  an  exorbitant  charge  *for  the  sefT-[4S4 
ice  rendered.  But  the  state  has  not  seen  fit 
to  undertake  the  service  itself;  and  the  pri* 
vate  property  embarked  in  it  is  not  placed 
at  the  mercy  of  legislative  caprice.  It  rests 
secure  under  the  constitutional  protection 
which  extends  not  merely  to  the  title,  but 
to  the  right  to  receive  just  compensation 
for  the  service  given  to  the  public  Stone 
V.  Farmers'  Loan  k  T.  Co.  116  U.  S.  807, 
29  L.  ed.  636,  6  Sup.  Ct  Rep.  834,  388, 1191; 
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Georgia  R.  A  Bkg.  Co.  t.  Smith,  128  U.  S. 
174,  179,  82  L.  ed.  877,  880,  9  Sup.  Ct.  Rep. 
47;  Chicago,  M.  k  St.  P.  R.  Co.  t.  Minne- 
8oU,  134  U.  S.  418,  83  L.  ed.  970,  8  Inters. 
Com.  Rep.  209,  10  Sup.  Ct.  Rep.  462,  702; 
Reagan  v.  Farmers'  Loan  &  T.  Co.  164  U. 
S.  862,  88  L.  ed.  1014,  4  Inters.  Com.  Rep. 
660,  14  Sup.  a.  Rep.  1047;  St.  Louis  A  S. 
F.  R.  Co.  V.  GUI,  166  U.  S.  649,  662,  89  L. 
ed.  667,  668,  16  Sup.  Ct  Rep.  484;  Coring- 
ton  ft  L.  Tump.  Road  Co.  t.  Sandford,  164 
U.  S.  678,  696,  697,  41  L.  od.  660,  666,  667, 
17  Sup.  Ct  Rep.  198;  Smyth  ▼.  Ames,  169 
U.  S.  460,  42  L.  ed.  819,  18  Sup.  Ct  Rep. 
418;  San  Diego  Land  A  Town  Co.  v.  Na- 
tional City,  174  U.  &  739,  764,  48  L.  ed. 
1164,  1160,  10  Sup.  Ct  Rep.  804;  San  Diego 
Land  A  Town  Co.  ▼.  Jasper,  189  U.  S.  439, 
446,  47  L.  ed.  892,  896,  23  Sup.  Ct.  Rep.  671; 
Stanislaus  County  ▼.  San  Joaquin  A  K. 
River  Canal  A  Irrig.  Co.  192  U.  &  201,  216, 
48  L.  ed.  406,  408,  24  Sup.  Ct.  Rep.  241; 
Knoxvillt  T.  KnoxTille  Water  Co.  212  U.  S. 
1,  17,  53  L.  ed.  371,  381,  20  Sup.  a.  Rep. 
148;  Willeox  ▼.  Consolidated  Gas  Co.  212 
U.  S.  19,  41,  53  L.  ed.  382,  305,  29  Sup.  Ct 
Rep.  192,  16  Ann.  Cas.  1034. 

In  determining  whether  that  right  has 
been  denied,  each  ease  must  rest  upon  its 
special  facts.  But  the  general  principles 
which  are  applicable  in  a  cast  of  this  char- 
acter have  been  set  forth  in  the  decisions. 

(1)  The  basis  of  calculation  is  the  "fair 
Talut  of  the  property"  used  for  the  con- 
Tenience  of  the  public.  Smyth  r.  Ames,  169 
U.  S.  546,  42  L.  ed.  849,  18  Sup.  Ct.  Rep.  418. 
Or,  as  it  was  put  in  San  Diego  Land  A 
Town  Co.  T.  National  City,  174  U.  S.  767, 
43  L.  ed.  1161,  19  Sup.  Ct.  Rep.  804:  ''What 
the  company  is  entitled  to  demand,  in' order 
that  it  may  hare  just  compensation,  is  aj 
fair  return  upon  the  reasonable  value  of  the 
property  at  the  time  it  is  being  used  for 
the  public"  See  also  San  Diego  Land  A 
Town  Co.  T.  Jasper,  supra;  Willeox  r.  Con- 
solidated Gas  Co.  212  U.  S.  19,  41,  53  L. 
ed.  382,  305,  20  Sup.  Ct.  Rep.  102,  15  Ann. 
Cks.   1034. 

(2)  The  ascertainment  of  that  value  is 
not  controlled  by  artificial  rules.  It  is  not 
a  matter  of  formulas,  but  there  must  be  a 
reasonable  judgment,  having  its  basis  in 
a  proper  consideration  of  all  relevant  facts. 
The  scope  of  the  inquiry  was  thus  broadly 
described  in  Smyth  v.  Ames  (169  U.  S.  pp. 
646,  647) :  "In  order  to  ascertain  that  value, 
4SS]  *the  original  cost  of  construction,  the 
amount  expended  in  permanent  improve- 
ments, the  amount  and  market  value  of  its 
bonds  and  stock,  the  present,  as  compared 
with  the  original,  cost  of  construction,  the 
probable  earning  capacity  of  the  property 
ander  particular  rates  prescribed  by  stat- 
ala,  and  tha  sam  required  to  mast  opera- 


ing  expenses,  art  all  matters  for  eonaiders 
tion,  and  art  to  bo  given  such  weight  aa 
may  be  just  and  right  in  each  oaae.  W« 
do  not  say  that  there  may  mot  bo  other 
matters  to  bo  regarded  in  estimating  the 
value  of  the  property.  What  the  oompan} 
is  entitled  to  ask  is  a  fair  return  upon  the 
value  of  that  which  it  employs  for  the 
public  convenience.  On  the  other  hand,  what 
the  public  is  entitled  to  demand  it  that  no 
more  be  exacted  from  it  for  the  use  of  • 
public  highway  than  the  services  rendered 
by  it  art  reasonably  worth." 

(8)  Where  the  business  of  the  carrier  ii 
both  interstate  and  intrastate,  the  questioD 
whether  a  scheme  of  maximum  rates  fixed 
by  the  state  for  intrastate  transportation 
affords  a  fair  return  must  be  determined 
by  considering  separately  the  value  of  the 
property  employed  in  the  intrastata  busi- 
ness and  the  compensation  allowed  in  that 
business  under  the  rates  prescribed.  This 
was  also  ruled  in  the  Smyth  Oast  (id.  p. 
641).  The  reason,  as  there  stated,  is  that 
the  state  cannot  justify  unreasonably  low 
rates  for  domestic  transportation,  consid- 
ered alone,  upon  the  ground  that  the  carrier 
is  earning  large  profits  on  its  interstate 
business,  and,  on  the  other  hand,  the 
carrier  cannot  justify  unreasonably  higb 
rates  on  domestic  business  because  only  in 
that  way  is  it  able  to  meet  losses  on  its  in- 
terstate business. 

In  the  present  cases  the  necessity  of  this 
segregation  of  the  domestic  business  in  de- 
termining values  and  results  of  operation 
was  recognized  by  both  parties.  Voluminous 
testimony  was  taken  before  the  master, 
and  numerous  exhibits  containing  data  and 
calculations  were  submitted  for  the  pur- 
pose of  showing  their  respective  estimates 
*of  the  value  of  the  entire  property  of[4S6 
the  carriers  in  Minnesota,  the  amount  of  in 
come  and  expense  in  that  state,  their  theo- 
ries of  apportionment  between  the  interstate 
and  intrastate  business,  and  their  conten- 
tions as  to  the  net  return  for  intrastate 
transportation  under  the  state  rates.  The 
multitude  of  facts  which  are  involved 
makes  it  impossible  here  to  present  a  com- 
prehensive review,  even  in  a  summary  way. 
We  must  Be  content  with  a  statement  of 
the  salient  points,  and  deal  only  with  thttt 
matters  which,  after  a  careful  eoasidtra- 
tien  of  the  entire  record,  we  regard  as  tta- 
troUing  our  decision. 

In  each  of  the  three  eases  (save  in  cer- 
tain particulars  with  respect  tt  that  of  the 
Minneapolis  A  St  Louis  Railroad  Company) 
the  method  adopted  by  the  master  was  as 
follows : 

The  period  taken  for  the  purpose  of  tatt- 
ing the  sufficiency  of  the  rates  was  the  iteal 
year  ending  June   80,   1908.    During  tkit 
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period,  all  tlM  rates  in  qneetioii,  fraglit 
and  paaaenger,  were  aeinally  in  force,  with 
the  exception  of  the  commodity  rates  pre- 
scribed hj  the  act  of  April  18,  1907,  which 
had  been  enjoined.  The  amount  of  the  re- 
duction in  the  intrastate  rerenne  which 
would  haye  been  caused  by  the  application 
of  the  commodity  rates  is  shown. 

The  master  found  the  present  Talue  of 
the  entire  property  of  the  carrier,  used  in 
the  public  serrice  in  the  state  of  Minnesota. 
This  yalnation  was  as  of  June  80, 1908,  and 
was  made  on  the  basis  of  the  cost  of  repro- 
duction new.  The  master  also  made  find- 
ings as  to  the  original  cost  of  construction, 
and  as  to  the  present  raluc  on  the  basis  of 
cost  of  reproduction  new,  of  the  entire  sys- 
tem of  the  carrier.  The  estimated  value  of 
the  railroad  property  within  the  state  was 
diTided  between  the  freight  and  passenger 
business  upon  the  relation  of  the  gross 
rcTenue  deriyed  from  each.  The  part  of 
the  total  value  which  was  thus  assigned 
to  the  freight  business  within  the  state  was 
then  divided  between  the  interstate  and 
4S7]intrastate  Mreight  business  on  the 
basis  of  gross  revenue;  and  a  similar  divi- 
sion was  made  between  the  interstate  and 
intrastate  business  of  the  property  value  as- 
signed to  the  passenger  department.  In  this 
way  the  master  found  the  value  of  the  prop- 
erty used  in  intrastate  transportation, 
freight  and  passenger,  upon  which  he  com- 
puted the  net  return  received  by  the  carrier. 

There  was  no  substantial  dispute  as  to 
the  amount  of  the  entire  revenue  assignable 
to  the  state  or  as  to  its  division  between 
interstate  and  intrastate  business,  as  an  ex- 
amination of  the  transactions  in  which  the 
revenue  was  obtained  permitted  the  making 
of  the  requisite  apportionments  with  rea- 
sonable certainty. 


The  master  also  asoertained  the  total  ex- 
pense incurred  by  the  carrier  within  the 
state.  This  expense  was  first  divided  be- 
tween freight  and  passenger  business. 
Those  items  of  cost  which  were  directly 
incurred  in  each  sort  of  business,  and  not 
common  to  both,  were  directly  assigned; 
and  such  items  were  found  to  cover  alxmt  00 
per  cent  of  all  expenses.  The  remaining 
items,  those  of  common  expense,  were  di- 
vided between  the  freight  and  passenger 
business  upon  the  relation,  as  to  most  of 
them,  of  revenue  train-miles,  and  as  to  the 
othsrs,  of  revenue  engine-ndks. 

Having  thus  ascertained  the  share  of  the 
expense  within  the  state  of  the  freight  and 
passenger  departments  respectively,  it  re- 
mained to  divide  that  share,  in  each  case, 
between  the  interstate  and  intrastate  busi- 
ness. This  apportionment  was  made,  in 
the  case  of  freight  expense,  upon  what  was 
termed  an  "equated  ton-mile  basis;"  and  in 
the  case  of  passenger  expense  upon  an 
"equated  passenger-mile  basis."  That  is  to 
say,  the  master  coaeluded  that  the  cost  per 
ton-mile  of  doing  the  intrastate  freight 
business  was  at  least  two  and  one-half 
times  the  cost  per  ton-mile  of  the  inter- 
state freight  business,  and  hence  he  divided 
the  total  freight  expense  according  to 
the  relation  of  the  interstate  and 
intrasUte  ton-miles  after  *the  latter [4 S 8 
had  been  increased  two  and  one- 
half  times.  In  the  case  of  the  passen- 
ger expense,  he  concluded  that  the  cost  per 
passenger-mile  in  the  intrastate  business 
was  at  least  16  per  cent  greater  than  that 
in  the  interstate  business,  and  the  total 
passenger  expense  was  divided  upon  the 
relation  of  passenger-miles  after  increasing 
the  intrastate  passenger-miles  16  per  eentf 
By  the  use  of  equalidng  factors,  the  same 


t  The  method  is  illustrated  from  the  following  extract  from  the  findings  in  the  North- 
ern Pacific  Oase: 

Equated  Ton-Mile  Basis. 
Freight— On  basis  of   1   intrastate 
ton  mile  costing  as  mueh  as  2.6 
interstate  ton  miles. 

Actual  Equated  Proportion     Operating 

Exps. 

IntrasUte  ton  miles  180,680,988X2J(-*820,462,47O-26.862%     $1,866,278 J9 

IntersUte  ton  miles 960,700,404X1.0-060,700,494-74.638%       8,088,444.48 

1,001,290,482         1,287,161,964-100.%        $6,848,718^6 

Equated  Passenger-Mils  Basis. 

Passenger  On  basis  of  100  intra- 
state passenger  miles  costing  as 
much  as  116  interstate  passenger 

miles 

Actual  Equated    Proportion    Operating 

jBxps. 

IntrasUte  passenger  miles 62,817,140X1.16-  60,164,711-87,847%     $868,826.18 

Interstate  passenger  miles 100,031,180X1.00-100,081,180-42.668%     1,448,306.77 


6f  I«.  eA. 


168,248,880 


161,006,891-100.%      $2,811,681M 

156f 
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result  wai  obtained  upon  what  was  caUed 
an  "equated  revenue  basis.*^ 
489]  *The  net  profits  of  the  interstate  and 
intrastate  businesses,  respectively,  passenger 
and  freight,  were  then  found  by  deducting 
the  apportioned  share  of  expense  from  the 
apportioned  share  of  revenue,  and  the  rate 
per  cent  of  the  net  profit  upon  the  rate 
value  assigned  to  each  sort  of  business  was 
computed.  The  master  concluded  that  the 
returns  from  intrastate  transportation  were 
unreasonably  low,  and  hence  that  the  rates 
in  question  were  confiscatory. 

The  validity  of  the  result  depends  upon 
the  estimates  of  the  value  of  the  property 
within  the  state  and  the  apportionments 
both  of  value  and  of  expense  between  inter- 
state and  intrastate  operations. 
440]  *It  will  be  convenient  to  take  up  the 
three  oases  separately: 

1.  yarthem  Paoifio  Railway  Company, — 
The  par  value,  April  30,  1008,  of  the 
stock  of  this  company,  was  found  to  be 
$215,630,634.00,  and  of  the  bonds,  $100,- 
266,677.66;  total,  $405,706,302.65.  (Includ- 
ed in  this  statement  of  capital  stock  is  the 
sum  of  $60,530,634.00  received  to  April  30, 
1906,  upon  subscriptions  to  new  capital 
stock  [$06,000,000]  authorized  by  stock- 
holders' resolution  January  7,  1007.) 

These  securities  and  their  value  in  the 

market  rest  upon  the  entire  property  of  the 
company.  They  include  assets  of  consider- 
able value  (for  example,  the  stock  of  the 


Northwestern  Improvement  Company,  own- 
ing extensive  coal  lands),  which,  however, 
do  not  form  part  of  what  may  be  called  the 
operating  property  of  the  company,  or  that 
devoted  to  the  public  service,  upon  whieh 
the  fair  return  is  to  be  calculated  (IS  In- 
ters. Com.  Rep.  S76,  397,  407).  Referring 
to  the  market  value  of  the  securities,  the 
master  said:  "Assets  and  property  not  de- 
voted to  public  service  have  not  been  valued, 
and  as  they  are  a  large  element  in  stock 
valuation  it  follows  that  value  of  bonds 
and  stocks  is  wholly  unreliable  and  can- 
not be  used  in  these  cases  as  an  element  in 
determining  the  value  of  operating  proper* 
ty,  or  as  a  basis  for  rate-making."  In  this 
view  the  master  was  undoubtedly  right. 

Much  evidence  was  produced  before  the 
master  for  the  purpose  of  showing  the  ac- 
tual cost  of  construction  and  equipment  of 
the  entire  railroad  system  from  the  be- 
ginning down  to  April  30,  1908.  This,  the 
master  states,  could  be  shown  only  by  the 
corporate  books  and  records;  and  in  the 
early  history  of  the  original  company  these 
are  somewhat  obscure  and  uncertain,  and^ 
by  reason  of  lapse  of  time,  could  not  be 
verified  by  other  proof.  The  total  invest- 
ment cost  of  the  railroad  system  of  the 
Northern  Pacific  thus  shown  was  $360^52,- 
766.  This  included  ""certain  items! 441 
which  the  master  held  not  to  be  properly  al- 
lowable as  a  part  of  the  cost,  and  after  their 
deduction  the  cost  was  found  to  be  $312,243,- 
666.    Of  this  investment  cost,  it  appears 


t  Equated  Revenue  Basis. — In  the  case  of  the  Northern  Pacific  Company  it  was  found 
that  the  relation  of  freight  revenue  per  ton  per  mile  derived  from  the  intrastate  busi- 
ness, as  compared  with  toe  interstate  business,  was  as  1.4387  is  to  1.0000.  The  relatioo 
of  cost  per  ton  per  mile  in  the  intrastate  business  in  proportion  to  revenue,  to  the  cost 
per  ton  per  mile  in  interstate  business  in  proportion  to  revenue,  was  then  found  to  be 
a«  1.7377  is  to  1.0000,  as  follows: 

260      1.4387      1.7377 


100      1.0000     1.0000 
The  actual  intrastate  freight  revenue  was  multiplied  by  1.7377  to  obtain  the  equated 
revenue,  and  thus  the  same  percentages  were  obtained  as  on  the  equated  ton-mile  beait, 
as  follows: 

Equated  Revenue  Basis.    Freight. 

Actual  Revenue.  Equated  Revenue. 

IntrasUte   $1, 555,342.02 Xl.7377»$2J02,7 10.30-25.362% 

Interstate    7,053,784.41  XI.        -  7,053,734.41-74.688% 


$10,656,453.80-100.% 
The  relation  of  revenue  per  passenger  mile,  intrastate  and  interstate,  was  found  to  be 
M  1*0002  if  to  1.0000;  and  thus,  the  relation  of  cost  per  passenger  mile  in  relation  to 
revenue  was  as  1.1306  is  to  1.0000.    The  division  was  then  made  as  follows: 

Equated  Revenue  Basis.    Passenger. 

Actual  Revenue.  Equated  Revenue. 

iBtraatate $l,015,160.34Xl.l305-=$l,156,763.81-37.347% 

Interstate    1,040,718.17X1.        -  1,040,718.17-62.653% 


IMO 


$3,097,481.08-100.% 
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from  tht  erMenee  submitted  by  the  eom- 
(Mtny's  eomptroller  that  the  sum  of  $128,- 
184,986.82  was  expended  for  eonstruction 
and  equipment,  and  for  improTements  and 
betterments,  during  the  period  from  Sep- 
tember 1,  1896,  to  April  30,  1908.  The 
master  found  that  the  Minnesota  track 
mileage  is  substantiallj  21  per  cent,  of  the 
track  mileage  of  the  whole  system  t  uid 
that  if  the  cost  were  proportioned  accord- 
ingly, the  amount  assignable  to  the  state 
of  the  entire  oost  of  construction  and  equip- 
ment, as  stated,  would  be  $66,671,462. 

The  master,  however,  and  the  court  be- 
low, in  eonfirming  his  findings,  held  that 
rates  were  not  to  be  predicated  upon  the 
original  inyestment. 

Taking,  as  the  basis,  the  cost  of  repro- 
duction new,  the  master  found  the  value  of 
the  entire  railroad  system  or  operating 
property  of  this  company  to  be  $452,666,- 
4894  The  value  of  that  portion  of  the  sys- 
tem which  was  in  the  state  of  Minnesota 
was  separately  found,  on  the  same  basis, 
to  be  $90,204,646.  It  was  upon  this  esti- 
mate of  the  value  of  the  property  in  the 
state,  as  apportioned  between  the  inter- 
state and  intrastate  business,  that  the  mas- 
ter computed  the  rate  of  return. 

The  total  net  profits  of  the  company  for 
442] the  fiscal  year  ^ending  June  80,  1908, 
from  its  Minnesota  business  (interstate  and 
intrastate),  was  found  to  be  $6,431 ,614 J$6. 
This  was  equal  to  6.021  per  cent  on  the 
entire  estimated  value  of  the  property. 
This  showing  of  the  results  of  the  entire 
business  at  once  directs  attention  to  the 
importance  of  the  methods  adopted  in  mak- 
ing apportionments;  but  before  consider- 
ing these,  the  question  is  presented  as  to 
the  soundness  of  the  underlying  estimate 
of  value.  May  it  be  accepted  as  a  basis 
for  a  finding  that  the  rates  are  eonfisca- 
tory? 

fThe  master  found  that  the  total  track 
mileage  of  the  system  was  7695.80  and  that 
the  track  mileage  in  Minnesota  was  1625.20. 
In  both  cases  spurs,  yards»  and  sidings  were 
included.  In  Minnesota,  as  shown  oy  the 
companv's  statement,  the  "passing,  side, 
and  industry  tracks"  amounted  to  512.41 
miles,  leaving  for  the  single  track,  and  sec- 
ond and  third  main  track,  miles,  a  total  of 
1112.79  miles. 

tThis  estimate  did  not  include  the  in- 
terest of  the  Northern  Pacific  in  the  Spo- 
kane, PortUind  A  Seattle  Railroad  which 
was  under  eonstruction,  or  the  Big  Forks 
A  International  Falls  Railway,  or  the 
Minnesota  A  International  Railway,  or  in 
certain  lines  in  Manitoba,  under  lease, 
which  were  found  not  to  be  part  of  the 
operating  system. 
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Vdluea. — The    items    entering    into    the 
valuation  are  set  forth  in  the  margin.! 

fValuation — ^Northern  Paeifle. 

1.  Lands  for  right  of  way,  yards 

and  terminals  $21,024,562 

2.  Grading,  clearing,  and  grub- 

bing    12,331/Ml 

8.  Protection  work,  rip-rap,  re- 
taining   walla 374,091 

4.  Tunnels    253,250 

6.  Crossties  and  switchties  ....  8,667,670 

6.  BaUast   1,960,969 

7.  Rails    6,646,307 

8.  Track  fastenings   727,228 

9.  Switches,  frogs,  and  railroad 

crossings  303,717 

10.  Track  laying  and  surfacing. .  1,600,591 

11.  Bridges,    trestles,    and    cul- 

verts          8,586,068 

12.  Track  and  bridge  tools....         28,078 

13.  Fences,    cattle    guards,    and 

signs    

14.  Stockyards      and      appurte- 

nances     

15.  Water    stations 

16.  Coal   stations 

17.  Stations,  buildings,  and  fix- 

tures     

18.  Miscellaneous     buildings.... 

19.  Steam    and     electric    power 

plants,  gas  plants 

20.  General    repair   shops 1,162,984 

21.  Shop  machinery  and  tools..        529,822 

22.  Engine    houses,     turntables, 
and  cinder  pits 1,026,340 


471,609 

37,098 
436,489 
120,039 

920,428 

1,054,874 

196,338 


38,620 
768,306 


23.  Track  scales 

24.  Docks  and  wharves 

25.  Interlocking  plants  and  ) 

26.  other  signal  apparatus) 

114,430 

27. )   Telegraph    and    telephone 

28.)     lines 286,146 

28^  General   office   furniture ....         73,654 

29.  Solidification      of      roadbed. 

(Absorbed    in    above) . . . .— — 
Total   1   to   28 $58,728,686 

30.  Engineering,        superintend- 

ence, le^  expenses,  4^  per 

cent  1  to  28 2,785,086 

31.  Locomotives    8,454,040 

32.  Passenger  equipment 1,349,829 

33.  Freight  car  equipment 7,519,722 

34.  Miscellaneous    equipment...        372,477 

35.  Marine  equipment  (none) 

ToUl  items  1  to  84 $74,209,789 

36.  Freight  on  construction  ma- 

terial— absorbed. 

37.  Contingencies,  6  per  eent  1 

to  34 3,710,479 

38.  Stores  and  supplies  in  Minne- 

soU    2,668,976 

39.  Interest  during  construction, 

4  per  cent,  2^  years 

Items  1  to  36 7,420,967 

40.  Interest  in  terminal  proper- 

ties, St.  Paul  depot,  Du- 
luth  depot,  Minnesota 
transfer    2,204,344 

190,204,546 
155t 
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44S]     *The  first  item  it: 

"Lands  for  right  of  waj,  yards,  and  tar- 
minals,  |21,024,562." 

This  is  for  the  bare  land,  without  struc- 
tures or  improvements  of  anj  sort,  as  the 
entire  cost  of  reproduction  in  building  the 
road  and  erecting  all  the  existing  structures 
is  covered  in  other  items.  The  master 
states  that  the  amount  thus  allowed  for 
land  is  made  up  as  follows: 

"Terminal     pro|>erties,     St. 

Paul      appraisement      of 

Read,  Watson   A   Taylor, 

as    modified    bj    railroad 

e<»npan7 

"Add    5   per    cent,    for    the 

cost    of    acquisition     and 


consequential  damages  . . . 

444]  ^"Property  acquired 
after  appraisement 

"Minneapolis  appraisement 
of  Elwood,  Barney,  and 
Ridgeway,  as  modified  by 
railway  company 

"Add  S  per  cent,  for  acqui- 
sition and  consequential 
damages   

"Property  acquired  after  ap- 
praisement    

"Duluth,  appraisement  of 
Stryker,  Mendenhall,  and 
Little 

"Add  26  per  cent,  for  rail- 
way value,  cost  of  acqui- 
sition, and  consequential 
damages    

'^otal  value  of  terminals.. 

"Lands  outside  of  terminals 

"Orand  total  


$7,646,100.24 

882,266.01 
328,726.60 

4,027,616.17 

201,880.80 
227,787.26 

8,602,448.43 


900,610.86 
17,316,869.46 
3,708,693.46 
21,024,662.00" 


The  appellants  insist  that  no  more  than 
$9,498,099.27  should  have  been  allowed. 

It  is  contended  that  the  valuation  was 
made  upon  a  wrong  theory;  that  it  is  a 
speculative  estimate  of  "cost  of  reproduc- 
tion;" that  it  is  largely  in  excess  of  the 
market  value  of  adjacent  or  similarly  situ- 
ated property;  that  it  does  not  represent 
the  present  value,  in  any  true  sense,  but 
constitutes  a  conjecture  as  to  the  amount 
which  the  railway  company  would  have  to 
pay  to  acquire  its  right  of  way,  yards,  and 
terminals,  on  an  assumption,  itself  inad- 
missible, that,  while  the  railroad  did  not 
exist,  all  other  conditions,  with  respect  to 
the  agricultural  and  industrial  develop- 
ment of  the  state,  and  the  location,  popu- 
lation, and  activities  of  towns,  villages,  and 
cities,  were  as  they  now  are.  i 

We  may  first  consider  the  basis  for  the  j 
finding  with  respect  to  the  "lands  outside  * 
terminals," — that  is,  the  right  of  way  and  I 
station    grounds,    etc.,    outside    the    three 
cities. 

4451  *(a)  Lands  outside  terminal.— -The 
complainanta*  witness  was  Mr.  Cooper,  the 
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land  commissioner  of  the  company,  who  has 
charge  of  the  land  grants  for  ita  tntirs 
system,  of  its  right  of  way  and  lasd  pur- 
chases, and  has  had  a  wide  experience  in 
connection  with  land  values  along  the  lines 
of  the  railway.  In  the  latter  part  of  1906, 
the  state  notified  the  company  to  report 
the  value  of  its  properties,  requiring  a 
statement  in  one  coliunn  of  the  "market 
value,"  and  in  another  column,  of  the 
"value  for  railway  purposes."  Mr.  Cooper 
was  instructed  to  prepare  the  valuation  for 
this  report.  From  the  informatioii  he  re- 
ceived in  special  inquiries,  and  his  own 
knowledge,  and  following  what  he  under- 
stood to  be  the  instructions  from  the 
state,  he  set  down  under  the  heading  of 
"market  value,"  not  the  market  value  in 
the  proper  sense  of  that  term,  but  what 
in  his  judgment  it  would  oost  the  railroad 
company  to  acquire  the  land.  This  included 
an  excess  which  he  estimated  the  company 
would  have  to  pay  over  the  market 
value  of  contiguous  and  similar  prop- 
erty if  it  were  called  upon  to  un- 
dertake such  a  reproduction  of  its 
right  of  way.  It  did  not,  however,  embrace 
an  allowance  for  payments  which  might 
have  to  be  made  for  improvements  that 
possibly  might  be  found  upon  the  property 
in  such  case,  or  for  the  consequential  or 
severanee  damages  which  might  poasibly 
have  to  be  met,  or  for  the  expense  of  ae- 
quisition.  These  supposed  additional  out- 
lays he  undertook  to  estimate.  For  this 
purpose  he  increased  the  "market  value"  as 
stated  (in  the  case  of  agricultural  lands 
generally  multiplying  it  by  three),  and 
thus  reached  the  amount  set  down  as  the 
"value  for  railway  purposes."  As  it  serves 
clearly  to  illustrate  the  theory  upon  which 
the  land  valuations  were  made,  we  make 
the  following  excerpts  from  li^.  Cooper's 
testimony: 

The  Master:  When  you  speak  of  vmhiib 

you  mean  cost  of  purchase? 

^Witness:  Cost  of  purchase;  we [4 46 
are  using  the  word  "value"  aomewhai 
wrongly,  as  we  are  talking  along  here.  II 
is  the  cost  of  purchasing  that  property  to- 
day. 

Witness:  The  word  "value"  doesnt  amm 
to  me  to  fit  this  case,  because  all  the  tisM 
we  are  figuring  on  the  cost  of  reprodveing 
this  property,  and  our  instructions  tnm 
the  state  use  the  word  "reproduce."  Now, 
if  a  railroad  company  could  buy  property  at 
what  is  generally  oonsidered  its  value,  the 
word  "value"  would  fit  in  all  right,  hsi 
there  is  this  exeess  which  a  railroad  •«»- 
pany  has  to  pay  beyond  what  is  geaetmllj 
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Motptad  M  ita  Talue  which  inereaaes  iha 
coat  of  reprododng  a  railroad  property. 

Q.  And  thia  axcaaa  which  jou  now  apeak 
of  la  included  in  your  market  Taluea  aa  re- 
ported to  the  atate  and  uaed  in  your  teati- 
OBonyt 

A.  That  ia  right.         .... 

Q.  ...  Wen,  now,  doea 
the  term  "market  ralue*  aa  you  have  uaed 
it  in  making  thia  report  to  the  atate  and  in 
your  teatimony  here  haTe  the  aame  mean- 
ing, or  ia  it  uaed  in  the  aame  aenae  with 
reference  to  the  Taluea  you  have  fixed  and 
reported  to  the  atate  for  propertiea  on  the 
right  of  way  outaide  of  the  terminala  and 
outaide  of  the  larger  dtieaf 

A.  Oh,  yea. 

Q.  Aa  in  the  dtiea  here? 

A.  Tea;  the  aame  rule  waa  applied  all 
through  in  the  liinneaota  yaluationa. 

Q.  Therefore,  your  judgment  aa  to  the 
falue  of  the  raUroad  property  ia  alwaya 
that  it  ia  higher  than  the  raluc  of  con- 
tiguoua  property? 

A.  Tea,  yea,  that  ia  true 

Q.  So  that,  in  every  caae,  what  you  call 
the  market  Talue  ia  the  value  of  contigu- 
oua  or  aimilarly  aituated  property,  with  an 
additional  amount  which  a  railroad  com- 
pany ia  ordinarily  compelled  to  pay? 

A.  That  ia  right  .... 
447]  *Q.  Tou  have  put  into  the  market 
value  the  exceaa  which  a  railroad  company 
paya  for  land? 

A.  That  ia  correct 

Q.  Then,  when  you  multiply  that  hy  8, 
you  are  multiplying  hy  S  one  of  the  ele- 
menta  going  to  make  up  ezceaaive  coat  to 
a  railroad  company  t 

A.  That  ia  right 

Q.  And  you  are  unahle  to  atate  how  much 
upon  the  average  you  have  added  to  the 
true  or  normal  market  value,  to  allow  for 
the  additional  amount  which  the  railroad 
company  would  have  to  pay  upon  the  hy- 
potheaia  that  it  ia  now  compelled  to  pur- 
chaae  the  land? 

A.  That  ia  correct 

Q.  And  then  having  determined  to  your 
aatiafaction  at  what  figure  or  aum  you 
would  place  the  market  value  of  thia  prop- 
erty to  the  railroad  company,  aa  you  have 
deacrihed,  you  have  added  another  aum  for 
aeverance  damage,  coat  of  improvementa 
onneceaaary  to  the  company,  eaaementa  in 
ahutting  property,  and  general  expenaeaf 

A.  That  ia  correct 

Q.  And  you  have  determined  that,  in 
agricultural  communitiea,  thia  aecond  ad- 
dition ia  ahown  hy  the  uae  of  the  multiple 

if 

A.  I  think  the  multiple  of  8  ia  too  low, 
•ad  I  ao  teatifiad  in  thia  caae.  When  you 
if  Ii.  ed. 


are  going  through  a  hi^y  cultivated 
country  I  think  the  multiplier  of  8  ia  not 
enough. 

Q.  But  that  ia  what  you  uaed  for  the  pur- 
poae  of  the  right  of  way  value  of  land 
through  the  agricultural  communitiea? 

A.  That  ia  right,  in  thia  state. 

Q.  And  in  the  dtiea,  in  the  three  large 
terminala,  you  have  added  to  what  you  de- 
acrihe  aa  the  market  value  of  the  landa  to 
the  raibroad  company,  aacertained  aa  de- 
scribed by  you  already,  the  amount  nedtt- 
sarily  to  produce  the  difference  ahown  in 
your  teatimony  between  the  market  value 
of  the  terminala  and  the  right  of  way 
value? 

A.  That  ia  right 

Q.  And  while  you  are  able  to  show,  and 
we  can  aacertain  *from  an  inspection [4 4 8 
of  your  testimony,  the  amount  of  the  differ- 
ence between  the  market  value  to  the  rail- 
road company,  as  you  have  described,  and 
the  right  of  way  value,  and,  in  the  rural 
communitiea  or  agricultural  districts,  the 
difference  between  the  market  value  to  you 
and  the  right  of  way  value,  there  ia  nothing 
in  any  of  your  exhibita  which  will  show,  nor 
are  you  now  prepared  to  state,  the  differ- 
ence in  what  might  be  termed  the  normal, 
true,  ordinary  market  value  of  the  landa  to 
the  ordinary  individual,  and  the  sum  which 
you  have  fixed  aa  the  market  value  to  the 
railroad  company  if  it  were  now  eompdled 
to  purchase. 

A.  That  ia  correct 

The  "market  value"  ef  the  landa  (outaide 
of  the  three  dtiea)  thua  fixed  and  reported 
to  the  state  was  $2,008,491.50,  and  the  in- 
creased amount  estimated,  in  the  manner 
stated,  which  waa  reported  aa  the  "value 
for  railway  purposes"  was  $4,944,024.60. 
The  latter  amount  was  submitted  by  the 
complainants  in  this  case  as  the  value  of 
the  lands.  The  master  thought  that  the 
complainants'  witness  used  too  large  a  mul- 
tiplier, and  allowed  76  per  cent  of  the 
amount  thus  claimed,  or  $3,708,693.46,  stat- 
ing that  this  was  determined  upon  as  the 
"fair  reproduction  value  of  the  property," 
This  allowance,  it  will  be  observed,  was 
about  $1,700,000  in  excess  of  Mr.  Cooper's 
estimate  of  "market  value"  as  that  term 
was  used  in  making  the  report 

(b)  Terminal  properties. — ^This  term  ia 
used  to  designate  the  lands  for  the  right  of 
way,  yards,  and  terminals  in  St  Paul,  Min- 
neapolia,  and  Duluth.  The  total  original 
coat  of  these  lands  to  the  company  (ac- 
cording to  its  statement  based  on  the  best 
information  obtainable),  including  purchaa- 
es  to  April  80,  1908,  was  $4,527,226.76. 
The  master  allowed  as  their  value,  apart 
from  the  improvementa  made  by  the  com- 
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panj,  which,  ai  we  haTe  said,  were  em- 
449]bnu9ed  *in  the  other  itema  of  reproduc- 
tion ooet,  the  sum  of  $17,316,869.45. 

In  preparing  the  valuation  for  the  report 
to  the  state,  Mr.  Cooper  employed  real  es- 
tate men  in  each  of  the  cities  to  make  an 
appraisement.  He  instructed  them,  as  he 
testifies,  "to  make  a  conservatiye  report  of 
the  cost  of  reproducing  the  properties  owned 
bj  the  company  in  each  of  their  respeo- 
tiye  cities."  They  divided  the  property  in- 
to districts  and  reported  their  estimate  of 
units  of  value,  as,  for  example,  by  the 
square  fool  Mr.  Cooper  took  these  re- 
ports, discussed  their  valuations  with  the 
appraisers,  and,  aided  by  his  own  knowl- 
edge, formed  an  independent  judgment,  in 
BO  ease  increasing  and  in  some  instances 
(with  respect  to  certain  8t.  Paul  and  Min- 
nei^lis  property)  reducing  the  appraisers' 
Tallies.  He  then  set  forth  under  the  head- 
lag  "market  value,"  in  the  report  to  the 
state,  as  described  in  the  testimony  we  have 
quoted,  his  estimate  of  what  it  would  cost 
tiie  company  to  purchase  these  lands,  ex- 
clusive of  improvements  that  might  be  up- 
on them,  severance  and  consequential  dam- 
ages and  expenses  incident  to  acquisition. 
The  amounts  he  thus  fixed  were  as  follows: 
Vor  the  property  in  St.  Paul  $7,646,100iS4; 
fai  Minneapolis,  $4,027,616.17;  in  Duluth, 
$3,566,603.93.  In  the  case  of  the  St  Paul 
and  Minneapolis  properties  the  amounts 
■re  precisely  those  adopted  by  the  master 
in  his  findings,  and  to  this  he  adds  6  per 
eeot  to  eover  cost  of  acquisition  and  con- 
sequential damages.  The  master  was  of  the 
opinion  that  the  appraisers  of  these  prop- 
erties were  "fully  impressed  with  their 
value  for  railroad  purposes"  and  that  their 
appraisement  as  verified  by  them  before 
him  and  modified  by  the  railway  company 
'Ms  a  generous  valuation,  and  should  be  ac- 
cepted as  full  railroad  value  of  the  terminal 
properties,"  and  it  was  so  accepted  with  the 
addition  above  stated.  With  respect  to  the 
Duluth  property,  where  the  appraisement 
appears  to  have  rested  upon  the  ordinary 
450 lvalues  of  real  estate,  *the  master  sets 
forth  as  the  appraised  value,  $3,602,443.43, 
to  which  he  adds  25  per  cent  or  $900,610.85, 
"for  railway  value,  cost  of  acquisition,  and 
consequential  damages." 

In  reviewing  the  findings,  the  court  below 
reached  the  conclusion  that  "the  master  in 
effect  found  that  the  cost  of  reproduction 
and  the  present  value  of  the  lands  for  the 
terminals  in  the  three  great  cities,  in- 
eluding  therein  all  cost  of  acquisition,  con- 
sequential damages,  and  value  for  railroad 
use  which  he  allowed,  was  only  about  30  per 
cent  more  than  the  normal  value  of  the 
lands  in  sales  between  private  parties.  He 
foUDd  the  value  of  the  lands  outside  the 
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terminals  to  be  only  twice  thdr   Bormal 
value." 

From  our  examination  of  the  evidenct 
we  are  unable  to  conclude  that  the  excesf 
stated  may  be  thus  limited.  What  is  termed 
the  normal  value  does  not  satisfactorily  ap 
pear.  It  further  will  be  observed — from 
the  summary  of  valuations  we  have  set 
forth  in  the  marginf — ^that  the  amount  thus 
allowed  in  item  1  for  lands,  yards,  and  ter- 
minals, both  in  and  out  of  tiie  three  eities 
($21,024,562),  was  ineluded  in  the  total 
OB  which  4}  per  cent  Vas  allowed  in  item 
30  for  "engineering,  superintendence,  legal 
expenses,"  and  again  was  included  in  the 
total  on  which  5  per  cent  was  allowed  in 
item  37  for  "contingencies,"  and,  in  addi- 
tion, was  included  in  the  total  on  which  10 
per  cent  was  allowed  in  item  39  for  "inters 
est  during  construction." 

These  are  the  results  of  the  endeavor 
to  apply  the  cost-of-reproduction  method  in 
determining  the  value  of  the  right  of  way. 
It  is  at  once  apparent  that,  so  far  as  the 
estimate  rests  upon  a  supposed  compul- 
sory feature  of  the  acquisition,  it  cannot 
be  sustained.  It  is  said  that  the  company 
would  be  compelled  to  pay  more  than  what 
is  the  normal  market  value  of  property  in 
transactions  between  private  parties;  that 
it  would  lack  the  freedom  *they  enjoy,  [451 
and,  in  view  of  its  needs,  it  would  have  to 
give  a  higher  price.  It  is  also  said  that  this 
price  would  be  in  excess  of  the  present 
market  value  of  contiguous  or  similarly 
situated  property.  It  might  well  be  asked, 
who  shall  describe  the  conditions  that 
would  exist,  or  the  exigencies  of  the  hy* 
pothetical  owners  of  the  property,  on  the 
assumption  that  the  railroad  were  removed T 
But,  aside  from  this,  it  is  impossible  to 
assume,  in  making  a  judicial  finding  of 
what  it  would  cost  to  acquire  the  property, 
that  the  company  would  be  compelled  to 
pay  more  than  its  fair  market  value.  It 
is  equipped  with  the  governmental  power 
of  eminent  domain.  In  view  of  its  public 
purpose,  it  has  been  granted  this  privilege 
in  order  to  prevent  advantage  being  taken 
of  its  necessities.  It  would  be  free  to  stand 
upon  it*  legal  rights,  and  it  cannot  be  sup- 
posed that  they  would  be  disregarded. 

It  is  urged  that,  in  this  view,  the  com- 
pany would  be  bound  to  pay  the  "rail* 
way  value"  of  the  property.  But,  sup* 
posing  the  railroad  to  be  obliterated  and 
the  lands  to  be  held  by  others,  the  owner 
of  each  parcel  would  be  entitled  to  receive 
on  its  condemnation,  its  fair  market  vakta 
for  all  its  available  uses  and  purpoasib 
United  States  v.  Chandler-Dunbar  Watv 
Power  Co.  decided  May  26,  1913  [229  U. 
S.    68,  ante,  1063,  38  Sup.  Ct  Rep.  657.] 


fSee  aata,  p.  1659. 
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If,  m  the  CAM  of  any  fueh  owner,  hie  prop- 
erty had  a  peculiar  value  or  special  adapta- 
tion for  railroad  purposeSi  that  would  be  an 
element  to  be  considered.  Mississippi  &  R. 
River  Boom  Co.  t.  Patterson,  98  U.  8.  403, 
25  L.  ed.  206;  Shoemaker  t.  United  States, 
147  U.  S.  282,  37  L.  ed.  170,  13  Sup.  Ct. 
Rep.  361;  United  States  t.  Chandler-Dun- 
bar  Water  Power  Co.  supra.  But  still  the 
inquiry  would  be  as  to  the  fair  market 
value  of  the  property;  as  to  what  the  own* 
er  had  lost,  and  not  what  the  taker  had 
gained.  Boston  Chamber  of  Commerce  v. 
Boston,  217  U.  S.  189,  196,  64  L.  ed.  726, 
727,  30  Sup.  Ct  Rep.  459.  The  owner  would 
not  be  entitled  to  demand  payment  of  the 
amount  which  the  property  might  be  deemed 
worth  to  the  company;  or  of  an  en- 
hanced value  by  virtue  of  the  purpose  for 
4 52] which  it  was  taken;  or  of  an  'increase 
over  its  fair  market  value,  by  reason  of  any 
added  value  supposed  to  result  from  its 
combination  with  tracts  acquired  from 
others,  so  as  to  make  it  a  part  of  a  con- 
tinuous railroad  right  of  way  held  in  one 
ownership.  United  States  v.  Chandler-Dun- 
bar  Water  Power  Co.  and  Boston  Chamber 
of  Commerce  v.  Boston,  supra.  There  is 
no  evidence  before  us  from  which  the 
amount  which  would  properly  be  allow- 
able in  such  condemnation  proceedings  can 
be  ascertained. 

Moreover,  it  is  manifest  that  an  attempt 
to  estimate  what  would  be  the  actual  cost 
of  acquiring  the  right  of  way  if  the  rail- 
road were  not  there  is  to  indulge  in  mere 
speculation.  The  railroad  has  long  been 
established;  to  it  have  been  linked  the 
activities  of  agriculture,  industry,  and 
trade.  Communities  have  long  been  depend- 
ent upon  its  service,  and  their  growth  and 
development  have  been  conditioned  upon 
the  facilities  it  has  provided.  The  uses  of 
property  in  the  eommunities  which  it  serves 
are  to  a  large  degree  determined  by  it. 
The  values  of  property  along  its  line  large- 
ly depend  upon  its  existence.  It  is  an  in- 
tegral part  of  the  communal  life.  The  as- 
sumption of  its  nonexistence,  and  at  the 
same  time  that  the  values  that  rest  upon 
it  remain  unchanged,  is  impossible  and  can- 
not be  entertained.  The  conditions  of  own- 
ership of  the  property  and  the  amounts 
which  would  have  to  be  paid  in  acquiring 
the  right  of  way,  supposing  the  railroad 
to  be  removed,  are  wholly  beyond  reach  of 
any  process  of  rational  determination.  The 
cost-of- reproduction  method  is  of  service 
in  ascertaining  the  present  value  of  the 
plant,  when  it  is  reasonably  applied  and 
when  the  cost  of  reproducing  the  property 
may  be  ascertained  with  a  proper  degree  of 
certainty.  But  it  does  not  justify  the  ac- 
ceptance of  results  which  depend  upon  mare 
57  li.  ed. 


conjecture.  It  is  fundamental  that  the  ju- 
dicial power  to  declare  legislative  action 
invalid  upon  constitutional  grounds  is  to  be 
exercised  only  in  clear  cases.  The  constitu- 
tional invalidity  *must  be  manifest,  [4  6 1 
and  if  it  rests  upon  disputed  questions  of 
fact,  the  invalidating  facts  must  be  proved. 
And  this  is  true  of  asserted  value  aa  of 
other  facts. 

The  evidence  in  these  cases  dem^mstrates 
that  the  appraisements  of  the  St.  Paul  and 
Minneapolis  properties  which  were  aocepted 
by  the  master  were  in  substance  appraia* 
als  of  what  was  considered  to  be  the  pe- 
culiar value  of  the  railroad  right  of  way. 
Efforts  to  express  the  results  in  the  terms 
of  a  theory  of  cost  of  reproduction  fail,  as 
naturally  they  must,  to  alter  or  obscure 
the  essential  character  of  the  work  under- 
taken and  performed.  Presented  with  an 
impossible  hypothesis,  and  endeavoring  to 
conform  to  it,  the  appraisers — ^men  of  abil- 
ity and  experience — were  manifestly  seek- 
ing to  give  their  best  judgments  as  to  what 
the  railroad  right  of  way  was  worth.  And 
doubtless  it  was  believed  that  it  might  cost 
even  more  to  acquire  the  property,  if  one 
attempted  to  buy  into  the  eities  as  they 
now  exist,  and  all  the  difficulties  that  might 
be  imagined  as  incident  to  such  a  "repro- 
duction" were  considered.  The  railroad 
right  of  way  was  conceived  to  be  a  prop- 
erty 9ui  generis,  "a  large  body  of  land  in 
a  continuous  ownership,"  representing  one 
of  the  "highest  uses"  of  property,  and  pos- 
sessing an  exceptional  value.  The  estimates 
before  us,  as  approved  by  the  master,  with 
his  increase  of  26  per  eent  in  the  ease 
of  the  Duluth  property,  must  be  taken  to 
be  estimates  of  the  "railway  value^  of  the 
land;  and  whether  or  not  this  is  eonoeived 
of  as  paid  to  other  owners  upon  a  hypotheti- 
cal reacquisition  of  the  property  is  not 
controlling  when  we  come  to  the  substan- 
tial question  to  be  decided. 

That  question  is  whether,  in  determining 
the  fair  present  value  of  the  property  of  the 
railroad  company  as  a  basis  of  its  charges 
to  the  public,  it  is  entitled  ta  a  valuation 
of  its  right  of  way  not  only  in  excess  of 
the  amount  invested  in  it,  but  also  in  ex- 
cess of  the  market  value  of  contiguous  and 
similarly  situated  property.  For  the  pur- 
pose *of  making  rates,  is  its  land  de-[464 
voted  to  the  public  use  to  be  treated  (irre- 
spective of  improvements)  not  only  aa  in* 
creasing  in  value  by  reason  of  the  activities 
and  general  prosperity  of  the  oommunity,  but 
as  eonstantly  outstripping  in  this  inereaae, 
all  neighboring  lands  of  like  character,  de- 
voted to  other  uses  7  If  rates  laid  by  compe- 
tent authority,  state  or  national,  are  other- 
wise just  and  reasonable,  are  they  to  be  held 
'to  ba   unconstitutional   aid  void   because 
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they  do  not  permit  a  return  upon  an  in- 
trement  so  calculated? 

It  is  clear  that  in  ascertaining  the  pres- 
ent value  we  are  not  limited  to  the  con- 
sideration of  the  amount  of  the  actual 
investment.  If  that  has  been  reckless  or  im- 
provident, losses  may  be  sustained  which 
the  community  does  not  underwrite.  As  the 
company  may  not  be  protected  in  its  actual 
investment,  if  the  value  of  its  property  be 
plainly  less,  so  the  making  of  a  just  return 
for  the  use  of  the  property  involves  the 
recognition  of  its  fair  value  if  it  be  more 
than  its  cost.  The  property  is  held  in 
private  ownership,  and  it  is  that  property, 
and  not  the  original  cost  of  it,  of  which 
the  owner  may  not  be  deprived  without 
due  process  of  law.  But  still  it  is  property 
employed  in  a  public  calling,  subject  to 
governmental  regulation,  and  while,  under 
the  guise  of  such  regulation,  it  may  not 
be  confiscated,  it  is  equally  true  that  there 
is  attached  to  its  use  the  condition  that 
charges  to  the  publio  shall  not  be  unreason- 
able. And  where  the  inquiry  is  as  to  the 
fair  value  of  the  property,  in  order  to  de- 
termine the  reasonableness  of  the  return 
allowed  by  the  rate-making  power,  it  is  not 
admissible  to  attribute  to  the  property 
owned  by  the  carriers  a  speculative  incre- 
ment of  value,  over  the  amount  invested  in 
it  and  beyond  the  value  of  similar  prop- 
erty owned  by  others,  solely  by  reason  of 
the  fact  that  it  is  used  in  the  public  service. 
That  would  be  to  disregard  the  essential 
conditions  of  the  public  use,  and  to  make 
the  public  use  destructive  of  the  public 
right 

455]  *The  increase  sought  for  "railway 
value"  in  these  cases  is  an  increment  over  all 
outlays  of  the  carrier  and  over  the  values  of 
similar  land  in  the  vicinity.  It  is  an  incre- 
ment which  cannot  be  referred  to  any 
known  criterion,  but  must  rest  on  a  mere 
expression  of  judgment  which  finds  no 
proper  test  or  standard  in  the  transactions 
of  the  business  world.  It  is  an  increment 
which,  in  the  last  analysis,  must  rest  on  an 
estimate  of  the  value  of  the  railroad  use 
as  compared  with  other  business  uses;  it 
involves  an  appreciation  of  the  returns  from 
rates  (when  rates  themselves  are  in  dis- 
pute) and  a  sweeping  generalization  em- 
bracing substantially  all  the  activities  of 
the  community.  For  an  allowance  of  this 
character  there  is  no  warrant. 

Assuming  that  the  company  is  entitled  to 
a  reasonable  share  in  the  general  prosperity 
of  the  communities  which  it  serves,  and 
thus  to  attribute  to  its  property  an  in- 
crease in  value,  still  the  increase  so  allowed, 
apart  from  any  improvements  it  may  make, 
cannot  properly  extend  beyond  the  fair 
Mrerag9  of  the  normal  niArkat  valus  of  laad 
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in  the  vicinity  having  a  similar  ekaraetsr. 
Otherwise  we  enter  the  realm  of  mere  con- 
jecture. We  therefore  hold  that  it  was 
error  to  base  the  estimates  of  Tahie  of 
the  right  of  way,  yards,  and  terminals  up- 
on the  so-called  "railway  valua^  of  the 
property.  The  company  would  certainly 
have  no  ground  of  complaint  if  it  were 
allowed  a  value  for  these  lands  equal  to  the 
fair  average  market  value  of  similar  land 
in  the  vicinity,  without  additions  by  the 
use  of  multipliers,  or  otherwise,  to  eovw 
hypothetical  outlays.  The  allowaaoes  mads 
below  for  eonjeotural  cost  of 
and  consequential  damages  must  be 
proved;  and,  in  this  view,  we  also  think 
it  was  error  to  add  to  the  amount  taken 
as  the  present  value  of  the  lands  the  fur- 
ther sums,  calculated  on  that  value,  whieh 
were  embraced  in  the  items  of  "engineering, 
superintendence,  legal  expenses,**  "contin- 
gencies," and  '^terest  during  oonstmo- 
tion.» 

By  reason  of  the  nature  of  the  estimates, 
and  the  points  *to  whieh  the  teBtimony[469 
was  addressed,  the  amount  of  the  fair  value 
of  the  company's  land  cannot  be  satisfaetor- 
ilj  determined  from  the  evidence,  but  it 
suflSciently  appears,  for  the  reasons  we  have 
stated,  that  the  amounts  found  were  largely 
excessive. 

Finding  this  defect  in  the  proof.  It  is  not 
necessary  to  consider  the  objections  which 
relate  to  the  sources  from  which  the  prop- 
erty was  derived  or  its  mode  of  acquisition, 
or  those  which  are  urged  to  the  inclusion 
of  certain  lands  which  it  is  said  were  not 
actually  used  as  a  part  of  the  plant;  and 
we  express  no  opinion  upolk  the  merits  of 
these  contentions. 

The  property  other  than  land,  as  the  de- 
tailed statement  shows,  embraced  all  items 
of  construction,  including  roadbed,  bridges, 
tunnels,  etc.,  structures  of  every  sort,  and 
all  appliances  and  equipment.  The  coot  of 
reproduction  new  was  ascertained  by  refer- 
ence to  the  prices  for  such  work  and  prop- 
erty. In  view  of  the  range  of  the  questiou 
we  have  been  called  upon  to  consider,  we 
shall  not  extend  this  opinion  for  the  pur- 
pose of  reviewing  this  estimate,  or  of  pass- 
ing upon  exceptions  to  various  items  in  it» 
as  their  disposition  would  not  affect  the 
result. 

The  master  allowed  the  cost  of  repro- 
duction new  without  deduction  for  depre- 
ciation. It  was  not  denied  that  there  was 
depreciation  in  fact.  As  the  master  said, 
"everything  on  and  above  the  roadbed  de- 
preciates from  wear  and  weather  strsss. 
The  life  of  a  tie  is  from  eight  to  ten  years 
only.  Structures  become  antiquated,  inada- 
quate,  and  more  or  less  dilapidated.  Baikal 
reqnirss  ranawal,  tools  and  machinery  iPiaf 
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oat»  mn,  loeooiotiTM,  and  tqnipment^  at 
time  goes  on,  are  worn  out  or  discarded 
for  newer  tjpes."  Bat  it  was  found  that 
this  depreeiaiion  was  more  than  offset  by 
appreciation;  that  "the  roadbed  was  con- 
stant! j  increasing  in  Talue;"  that  it  '^• 
comes  solidifledt  embanlcments  and  slopes  or 
excavations  become  settled  and  stable  and 
457]so  the  better  resist  the  effects  of  *rains 
and  frost  ;**  that  it  "becomes  adjusted  to 
Burfaoe  drainage,  and  the  adjustment  is 
made  permanent  hj  concrete  structures  and 
riprap  ;**  and  that  in  other  ways^  a  roadbed 
long  in  use  "is  far  more  Taluable  than  one 
newlj  constructed.'*  It  was  said  that  "a 
large  part  of  the  depreciation  is  taken  care 
of  by  constant  repairs,  renewals,  additions, 
and  replaoements,  a  sufficient  sum  being  an- 
nually set  aside  and  devoted  to  this  purpose, 
so  that  this,  with  the  application  of  road- 
bed and  adaptation  to  the  needs  of  the 
country  and  of  the  public  serredy  together 
with  working  capital  .  .  .  fully  dfsets 
all  depreciation  and  renders  the  physical 
properties  of  the  road  not  less  valuable 
than  their  cost  of  reproduction  new."  And 
in  a  further  statement  upon  the  point,  the 
"knowledge  derived  from  experience"  and 
"readiness  to  serve*  were  mentioned  as  ad- 
ditional offsets. 

We  cannot  approve  this  disposition  of  the 
matter  of  depreciation.  It  appears  that  the 
master  allowed,  in  the  cost  of  reproduction, 
the  sum  of  $1,613,612  for  adaptation  and 
solidification  of  roadbed,  this  being  includ- 
ed in  the  item  of  grading,  and  being  the 
estimate  of  the  engineer  of  the  state  com- 
mission of  the  proper  amount  to  be  al- 
lowed. It  is  also  to  be  noted  that  the  de- 
preciation in  question  is  not  that  which  has 
l)een  overcome  by  repairs  and  replacements, 
but  is  the  actual  existing  depreciation  in 
the  plant  as  compared  with  the  new  one. 
It  would  seem  to  be  inevitable  that  in  many 
parts  of  the  plant  there  should  be  such  de- 
preciation, as,  for  example,  in  old  struc- 
tures and  equipment  remaining  on  hand. 
And  when  an  estimate  of  value  is  made  on 
the  basis  of  reproduction  new,  the  extent 
of  existing  depreciation  should  be  shown 
and  deducted.  This  apparently  was  done  in 
the  statement  submitted  by  this  company 
to  the  Interstate  Commerce  Commission  in 
the  Spokane  Rate  Case  in  connection  with 
an  estimate  of  the  cost  of  reproduction  of 
the  entire  system  as  of  March,  1907.  See 
4  58]  16  Inters.  Com.  Rep.  396,  396.  In  *the 
present  case,  it  appears  that  the  en- 
gineer of  the  state  commission  estimated 
the  depreciation  in  the  property  at  be- 
tween eight  and  nine  million  dollars.  If 
there  are  items  entering  into  the  estimate 
of  cost  which  should  be  credited  with  ap- 
preeiatioBy  this  also  ahonld  appear,  ao  that 
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instead  of  a  broad  comparison  there  ahoold 

be  specific  findings  showing  the  items  which 
tnter  into  the  account  of  physical  valua* 
tion  on  both  sides. 

It  must  be  remembered  that  we  are  eon- 
cemed  with  a  charge  of  confiscation  of 
property  by  the  denial  of  a  fair  return  for 
its  use;  and  to  determine  the  truth  of  the 
charge  there  is  sought  to  be  ascertained 
the  present  value  of  the  property.  The 
realization  of  the  benefits  of  property  must 
always  depend  in  large  degree  on  the  ability 
and  sagacity  of  tiiose  who  employ  it;  but 
the  appraisement  is  of  an  instrument  of 
public  service,  as  property,  not  of  the  skill 
of  the  users.  And  when  particular  physi- 
cal items  are  estimated  as  worth  so  much 
new,  if  in  fact  they  be  depreciated,  this 
amount  should  be  found  and  allowed  for.  If 
this  is  not  done,  the  physical  valuation 
is  manifestly  incomplete.  And  it  must 
be  regarded  as  incomplete  in  this  ease. 
Knoxville  v.  Knoxville  Water  Co.  212  U. 
S.  1,  10,  63  L.  ed.  371,  378,  29  Sup.  Ci 
Rep.  148. 

Apportionment  of  value$, — ^As  the  rate  of 
net  return  from  the  entire  Minnesota  busi- 
ness (interstate  and  intrastate)  during 
the  test  year  was  6.021  per  cent  on  a  valua* 
tion  of  $90,204,646,  and  would  be  greater 
if  computed  upon  a  less  value,  we  are 
brought  to  the  question  whether  the  meth- 
ods of  apportionment  adopted  are  so  clear- 
ly appropriate  and  accurate  as  to  require 
a  finding  of  confiscation  of  property  used  in 
the  intrastate  business. 

The  apportionment  of  the  value  of  the 
property,  as  found,  between  the  interstate 
and  intrastate  business,  was  made  upon  the 
basis  of  the  gross  revenue  derived  from 
each.  This  is  a  simple  method,  easily  ap- 
plied, and  for  that  reason  has  been  repeated- 
ly used.  It  has  not,  however,  been  approved 
by  this  court,  and  its  correctness  *is[45f 
now  challenged.  Doubtless,  there  may  be 
cases  where  the  facts  would  show  confisca- 
tion so  convincingly  in  any  event,  after  full 
allowance  for  possible  errors  in  computa- 
tion, as  to  make  negligible  questions  aris- 
ing from  the  use  of  particular  methods. 
But  this  case  is  not  of  that  character. 

In  support  of  this  method,  it  is  said  that 
a  division  of  the  value  of  the  property  ac- 
cording to  gross  earnings  is  a  division  ac- 
cording to  the  "value  of  the  use,"  and 
therefore  proper.  But  it  would  seem  to  be 
clear  that  the  value  of  the  use  is  not 
shown  by  groM  earnings.  Hie  gross  earn- 
ings may  be  consumed  by  expenses,  leaving 
little  or  no  profit  If,  for  example,  the  in- 
trastate rates  were  so  far  reduced  as  to 
leave  no  net  profits,  and  the  only  profitable 
business  was  the  interstate  business,  it  eer- 
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tainly  eould  not  be  said  that  the  value  of 
Ike  use  was  measured  hj  the  groee  revenue. 

It  if  not  asserted  that  the  relation  of  ex- 
pense to  revenue  is  the  same  in  both  busi- 
nesses; on  the  contrary,  it  ijB  insisted  that  it 
is  widely  different.  The  master  found  that 
the  revenue  per  ton-mile  in  the  intrastate 
business,  as  compared  with  the  revenue 
per  ton-mile  in  the  interstate  business,  was 
as  1.4387  to  1.0000.  And,  on  his  assump- 
tion as  to  the  extra  cost  of  doing  the  in- 
trastate business,  he  reached  the  conclu- 
sion that  the  cost  per  ton-mile  in  propor- 
tion to  the  revenue  per  ton-mile  in  the  in- 
trastate business,  as  compared  with  the 
interstate  business,  was  as  1.7377  to  1.0000. 
It  is  contended,  according  to  the  computa- 
tions, that  only  a  little  over  10  per  cent 
of  the  entire  net  revenue  of  the  test  year 
($6,431,614.66)  was  made  in  the  intrastate 
business,  and  that  90  per  cent  thereof  was 
made  in  the  interstate  business;  but  ap- 
proximately 21  per  cent  of  the  total  value 
•f  the  property  was  assigned  im  the  intra- 
state business. 

If  the  property  is  to  be  divided  accord- 
ing to  the  value  of  the  use,  it  is  plain  that 
the  gross-earnings  method  is  not  an  ac- 
curate measure  of  that  value. 

In  Chicago,  M.  &  St.  P.  R.  Co.  v.  Tomp- 
460]kins,  176  •U.  S.  167,  44  L.  ed.  417,  20 
Sup.  Ct  Rep.  336,  the  court  below  had  found 
the  value  of  the  plaintiffs'  property  in 
South  Dakota  to  be  $10,000,000,  and  had 
divided  it  between  the  interstate  and  in- 
trastate business,  according  to  the  gross  re- 
ceipts from  each.  Mr.  Justice  Brewer,  in 
delivering  the  opinion  of  the  court,  after  re- 
ferring to  the  result  reached,  said: 
"Such  a  result  indicates  that  there  is 
something  wrong  in  the  process  by  which 
tiie  conclusion  is  reached.  That  there  was, 
can  be  made  apparent  by  further  computa- 
tions, and  in  them  we  will  take  even  num- 
bers as  more  easy  of  comprehension.  Sup- 
pose the  total  value  of  the  property  in 
South  Dakota  was  $10,000,000,  and  the  to- 
tal receipts  both  from  interstate  and  local 
business  were  $1,000,000,  one  half  from 
each.  Then,  according  to  the  method  pur- 
sued by  the  trial  court,  the  value  of  the 
property  used  in  earning  local  receipts 
would  be  $6,000,000,  and  the  per  cent  of 
receipts  to  value  would  be  10  per  cent.  The 
interstate  receipts  being  unchanged,  let  the 
local  receipts  by  a  proposed  schedule  be 
reduced  to  one  fifth  of  what  they  had  been, 
so  that  instead  of  receiving  $500,000  the 
company  only  receives  $100,000.  The  total 
receipts  for  interstate  and  local  business 
being  then  $600,000,  the  valuation  of  $10,- 
000,000,  divided  between  the  two,  would 
give  to  the  property  engaged  in  earning 
ikUnimit  receipts  io  round  numbers  $8«- 
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333,000,  and  to  that  engaged  in  earning 
local  receipts  $1,667,000.  But  if  $1,667,- 
000  worth  of  property  earns  $100,000,  it 
earns  6  per  cent.  In  other  words,  although 
the  actual  receipts  from  local  business  are 
only  one  fifth  of  what  they  were,  the  earn- 
ing capacity  is  three  fifths  of  what  it  was. 
And  turning  to  the  other  side  of  the  prob- 
lem, it  appears  that  if  the  value  of  the 
property  engaged  in  interstate  business  is 
to  be  taken  as  $8,333,000,  and  it  earned 
$600,000,  its  earning  capacity  was  the  same 
as  that  employed  in  local  business — 6  per 
cent.  So  that  although  the  rates  for  in- 
terstate business  be  undisturbed,  the  proc- 
ess by  which  the  trial  court  *reached[491 
its  conclusion  discloses  the  same  reduction  in 
the  earning  capacity  of  the  property  em- 
ployed in  interstate  business  as  in  thai 
employed  in  local  business,  in  which  the 
rates  are  reduced."  Id.  pp.  176,  177. 

The  value  of  the  use,  as  measured  by  re- 
turn, cannot  be  made  the  criterion  when  the 
return  itself  is  in  question.  If  the  return, 
as  formerly  allowed,  be  taken  as  the  basis, 
then  the  validity  of  the  state's  reduction 
would  have  to  be  tested  by  the  very  rates 
which  the  state  denounced  as  exorbitant 
And,  if  the  return  as  permitted  under  the 
new  rates  be  taken,  then  the  state's  action 
itself  reduces  the  amount  of  value  upon 
which  the  fairness  of  the  return  is  to  be 
computed. 

When  rates  are  in  controversy,  it  would 
seem  to  be  necessary  to  find  a  basis  for  a  di- 
vision of  the  total  value  of  the  property 
independently  of  revenue,  and  this  must  be 
found  in  the  use  that  is  made  of  the  prop- 
erty. That  is,  there  should  be  assigned  to 
each  business  that  proportion  of  the  total 
value  of  the  property  which  will  corres- 
pond to  the  extent  of  its  employment  in 
that  business.  It  is  said  that  this  is  ex- 
tremely difficult;  in  particular,  because  of 
the  necessity  for  making  a  division  between 
the  passenger  and  freight  business,  and  the 
obvious  lack  of  correspondence  between  ton- 
miles  and  passenger-miles.  It  does  not  ap- 
pear, however,  that  these  are  the  only 
units  available  for  such  a  division;  and  it 
would  seem  that,  after  assigning  to  the  pas- 
senger and  freight  departments  respective- 
ly, the  property  exclusively  used  in  each, 
comparable  use-units  might  be  found  which 
would  afford  the  basis  for  a  reasonable 
division  with  respect  to  property  used  in 
common.  It  is  suggested  that  other  meth- 
ords  of  ealeulation  would  be  equally  unfav- 
orable to  the  state  rates,  but  this  we  can- 
not assume. 

It  is  sufficient  to  say  that  tlie  method 
here  adopted  is  net  cff  a  character  to  justi- 
fy the  court  in  basing  upon  it  a  findii<g 
that  the  rates  are  oonflaeatory. 
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462]  *  Apportionment  of  mfpenses, — At  al- 
reftfly  ftated,  it  was  li€ld  in  dividing  the 
freight  operating  expenses,  that  the  cost  of 
doing  the  intrastate  freight  husiness  was  two 
and  one-half  times  that  of  doing  the  inter- 
state freight  business.  That  is  to  say,  the 
division  of  expenses  was  made  according  to 
ton-miles,  interstate  and  intrastate,  after 
the  intrastate  ton-miles  had  been  increased 
two  and  one-half  times. 

The  substantial  question  is  whether  the 
proof  established  this  extra  cost  with  that 
degree  of  certainty  which  is  requisite  to 
support  a  decree  invalidating  the  state 
rates. 

It  appeared  that  the  cost  of  intrastate 
business  was  not  kept  separately  er  set  up 
in  the  accounts  or  statistics  of  the  com- 
pany. 

Tbe  president  ef  the  eompany  testified 
as  to  his  judgment  in  the  matter,  which 
was  based,  in  the  absence  of  such  accounts, 
upon  the  general  facts  of  operation.  His 
testimony  was  supported  by  that  of  other 
eminent  railroad  men,  who  testified  in  the 
Great  Northern  and  Minneapolis  and  St. 
Louis  cases.  The  elements  entering  into 
the  greater  expense  of  doing  intrastate  busi- 
ness were  defined  to  be:  That  the  average 
haul  was  shorter,  being  (in  the  case  of  the 
Northern  Pacific)  104JS2  miles  for  intra- 
state transportation  as  against  486.3  miles 
for  interstate  transportation;  that  the  state 
business  had  to  be  handled  twice  at  termi- 
nals; that  the  local  short-haul  business  used 
most  valuable  terminal  facilities  in  order 
to  obtain  its  proper  handling  from  the 
larger  distributing  centers,  and  used  those 
facilities  to  a  greater  extent  for  the  tons 
handled  than  did  the  longer  through 
business;  that  the  amount  of  clerical 
and  warehouse  labor  in  connection  with 
the  local  business  was  much  greater 
than  in  the  case  of  the  long-haul 
through  business;  that  the  chances  of 
damage  were  greater  in  the  short-haul  busi- 
ness because  of  the  greater  number  of  indi- 
vidual transactions;  that  in  the  short-haul 
business  there  was  an  excess  of  equipment 
4 68] for  loading  and  unloading;  *that  local 
or  way  freight  trains  were  ''loaded  lighter;" 
that  the  wear  and  tear  on  the  local  trains 
was  greater  because  of  frequent  stopping  and 
starting;  that  there  was  increased  switch- 
ing, resulting  in  greater  damage  to  equip- 
ment and  tracks;  that  the  local  train  was 
generally  on  the  road  more  hours  than  a 
through  train,  and  therefore  consumed  more 
eoal;  that  in  the  smaller  stations  the 
amount  of  shifting  was  large;  that  many 
of  the  local  trains  carried  passengers,  involv- 
ing two  stops  at  each  station,  one  for  pas- 
sengers and  the  other  for  the  local  freight 
work;  that  the  manner  of  operation  of  local 
67  li.  ed. 


trains  increased  the  chances  of  injury  to 
employees;  that  the  short-haul  business 
moved  irregularly  and  spasmodically,  and 
that  its  facilities  were  worked  at  their  full 
capacity  only  for  limited  periods. 

From  these  considerations,  which  wera 
elaborated  in  the  testimony,  the  witneM 
reached  the  conclusion  that  the  "so-called 
local  short-haul  intrastate  business  costs 
anywhere  from  three  to  six  or  seven  times 
as  much  as  the  so-called  long-haul  through 
interstate  business."  In  the  Great  Northern 
Case,  the  witnesses  expressed  the  opinion 
that  the  extra  cost  of  intrastate  freight 
was  three  or  four  times  greater  than  that 
of  the  interstate  freight.  One  witness  said 
that  it  would  be  from  four  to  six  times. 
These  estimates,  it  is  understood,  had  re- 
lation to  the  cost  per  ton  mile. 

The  appellants  do  not  dispute  that  busi- 
ness carried  for  short  distances  on  local 
trains  is  more  expensive  than  the  handling 
of  other  business,  but  it  is  insisted  that 
this  is  due  solely  to  the  different  train  serv- 
ice that  it  receives.  It  is  said  that  all 
through  trains  start  from  divisional  points 
and  run  from  one  end  of  the  division  to  the 
other  without  stop;  that  the  local  trains 
are  made  up  of  cars  carrying  business  des- 
tined for  points  intermediate  the  termini 
of  the  division,  and  take  up  all  traffie 
originating  at  the  intermediate  stations; 
that  the  word  "local,"  as  ^applied  to[464 
these  trains,  is  not  synonymous  with  intra- 
state, but  that  the  local  trains  carry  a  large 
part  of  the  interstate  traffic,  both  in  receiv- 
ing and  distributing  it;  and  that  by  far  the 
greater  part  of  the  extra  cost  of  the  loeal 
train  service  Is  properly  chargeable  to  in- 
terstate business.  It  is  also  insisted  that 
so  far  as  this  extra  expense  can  be  charged 
to  interstate  business,  it  is  adequately  met 
by  the  additional  revenue  of  that  business, 
which  per  ton  mile,  as  compared  with  the 
interstate  business,  is  as  1.4387  to  1.0000, 

To  establish  these  propositions,  and  to 
meet  the  testimony  of  the  complainants' 
witnesses,  the  appellants  introduced  an 
elaborate  series  of  calculations,  made  by  a 
professional  accountant,  which  were  de- 
duced from  the  results  of  an  extended  ex- 
amination of  the  records  of  the  companies. 
The  witness  made  eomputations  as  to  the 
character  of  the  freight  on  each  road,  di- 
viding it  between  through  and  local  freight 
upon  each  operating  division,  and  then  sub- 
dividing it  between  intrastate  and  inter- 
state freight.  It  is  contended  by  the  ap- 
pellants that  these  calculations  are  suffi- 
cient to  show  that  in  the  case  of  the  North- 
ern Pacific,  about  91  per  cent  of  the  freight 
on  through  trains  was  interstate  and  about 
9  per  cent  intrastate,  and  that  on  the  local 
trains  the  interstate  freight  amounted  to 
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08.67  p«r  cent,  ai&d  the  intrastate,  S1.SS  per 
eent.  dtleulatioiii  of  this  witneaa  were 
alio  introduced,  showing  his  dirision  of  the 
total  expenses  between  the  passenger  and 
freight  business,  and  then  in  each  depart- 
ment between  the  interstate  and  intrastate 
business;  and  bj  means  of  these,  it  was  es- 
timated that,  under  the  rates  in  question 
(assuming  them  to  haye  been  applied  to 
tlie  business  of  the  fiscal  jear  ending  June 
80,  1007,  to  which  the  calculations  were 
directed ),  the  net  profits  on  the  intrastate 
business  as  a  whole  would  have  been  siight- 
Ij  more  than  0  per  cent  upon  an  amount 
equal  to  the  share  of  property  Talue  at- 
465]tributed  to  that  ^business  bj  the  mas- 
ter's estimate  and  apportionment  of  total 
▼ahie. 

These  computations  are  assailed  by  the 
ai^lees  as  inaccurate  and  as  based  upon 
erroneous  estimates.  We  shall  not  go  into 
the  details,  and,  for  the  present  purpose, 
we  may  assume  that  the  appellees  are 
right  in  their  criticism. 

Our  conclusions  may  be  briefly  stated. 
The  statements  of  the  complainants'  wit- 
nesses as  to  the  extra  cost  of  interstate 
business,  while  entitled  to  respect  as  expres- 
sions of  opinion,  manifestly  invoWe  wide 
and  difficult  generalisations.  They  embrace, 
without  the  aid  of  statistical  information 
derived  from  appropriate  tests  and  submit- 
ted to  careful  analysis,  a  general  estimate 
of  all  tlie  conditions  of  transportation,  and 
an  effort  to  express  In  the  terms  of  a 
definite  relation,  or  ratio,  what  clearly 
eonld  be  accurately  arrived  at  only  by  pro- 
longed and  minute  iuTestigation  of  particu- 
lar facts  with  respect  to  the  actual  traffic 
as  it  was  being  carried  over  the  line.  The 
extra  cost,  as  estimated  by  these  witnesses. 
Is  predicated  not  simply  of  haulage  charges, 
but  of  all  the  outlays  of  the  freight  service, 
Including  the  share  of  the  expenses  for 
maintenance  of  way  and  equipment  assigned 
to  the  freight  department.  And  the  ratio, 
to  be  accurately  stated,  must  also  ex- 
press the  results  of  a  suitable  discrimina- 
tion between  the  interstate  and  intrastate 
tnUBc  on  through  and  local  trains  respec- 
tively, and  of  an  attribution  of  the  proper 
share  of  the  extra  oost  of  local  train  serv- 
ice to  the  interstate  traffic  that  uses  it.  The 
wide  range  of  the  estimates  of  extra  coet, 
from  three  to  six  or  seven  times  that  of 
the  interstate  business  per  ton  mile,  shows 
both  the  difficulty  and  the  lack  of  certainty 
in  passing  judgment. 

We  are  of  opinion  that,  on  an  issue  of 
this  character,  involving  the  constitutional 
validity  of  state  action,  general  estimates 
of  the  sort  here  submitted,  with  respect  to 
a  subject  so  intricate  and  important,  should 
4$0jnoi  bo  ^accepted  aa  adequate  prod  to 


sustain  a  finding  of  confiscation.    Wbile  sr 
counts  have  not  been  kept  so  as  to  show 
the  relative  oost  of  interstate  and  intrastate 
business,  giving  particulars  of  the   traffic 
handled  on  through  and  local  trains,  and 
presenting  data  from  which  such  extra  cost 
as   there  may   be,   of   intrastate   business 
may  be  suitably  determined,  it  would  ap 
pear  to  have  been  not  impracticable  to  have 
had  such  accounts  kept  or  statistics  pre 
pared,  at  least  during  test  periods,  prop 
erly  selected.     It  may  be  said  that  thi» 
would  have  been  a  very  difficult  matter 
but  the  company,  having  assailed  the  eon 
stitutionality  of  the  state  acts  and  orders 
was  bound  to  establish  its  case,  and  it  wa:- 
not  entitled  to  rest  on  expressions  of  jud^ 
ment  when  it  had  it  in  its  power  to  pre 
sent  accurate  data  which  would  permit  tli» 
court  to  draw  the  right  conclusion. 

We  need  not  separately  review  the  find 
ings  with  respect  to  the  division  of  passen 
ger  expenses,  as   the  same   consideration* 
are  involved,  with  the  distinction,  however, 
that  the  extra  cost  attributed  to  the  intra 
stoto  business  is  relatively  small  as  com 
pared    with    that    charged    to    intrastote 
freight.     And,  in  view  of  the  condusioni 
reached   on   toe   controlling   questions    we 
have  considered,  we  express  no  opinion  with 
respect  to  the  method  adopted  in  dividing 
expenses  between  the  passenger  and  freight 
departments. 

For  the  purpose  of  determining  whether 
the  rates  permit  a  fair  retom,  toe  results 
of  the  entire  intrastote  business  must  be 
taken  into  account.  During  toe  test  year 
the  entire  revenue,  as  found,  from  toe  in- 
trastote business,  passenger  and  freight, 
amounted  to  $2,897,912.20.  All  toe  rates 
in  question  were  in  force  save  toe  commod- 
ity rates,  and  it  is  further  found  that  tot 
loss  that  would  have  accrued  in  intrastote 
commodity  business,  by  toe  application  of 
the  commodity  rates  which  were  under  in- 
junction, would  have  amounted  to  $21,493.- 
07. 

As  neither  the  share  of  toe  expenses  prop 
erly  attributoble  *to  the  intrastoto[407 
business,  nor  toe  value  of  toe  property  em 
ployed  in  it,  was  satisfactorily  shown,  and 
hence  it  did  not  appear  upon  toe  facte  proved 
that  a  fair  retom  had  been  denied  to  the 
company,  we  are  of  toe  opinion  that  toe  eom- 
plainant  failed  to  sustoin  his  bill. 

2.  (jhreai  Northern  Bailwof  Oomptmff. 
— ^The  master  found  toat  at  the  time  tois 
suit  was  brou^t  the  par  value  of  the  sto^ 
of  the  company  was  $149,577,600,  and  of 
bonds,  $83,119,939;  total,  $232,097,439.  On 
June  30,  1908,  toe  par  value  of  toe  stock 
wss  $209,902,750,  and  of  bonds,  $97,955,- 
939.39;  totol,  $307,918,089.39.  The  propes^ 
tj  upon  which  these  seeorities  and  tM? 
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TAhie  in  the  market  are  bated  includes, 
it  ii  found,  a  rerj  considerable  amount 
not  devoted  to  the  public  seryiee. 

The  balance  sheet  of  the  company  of  June 
30,  1908,  showed  the  book  yaluation  of 
the  entire  system  employed  in  the  public 
service  to  amount  to  $319,681,815.  The 
master  held  that  various  items  were  in- 
eluded  which  were  not  properly  allowable 
as  a  part  of  the  cost,  and  deducting  these, 
there  remained  as  the  book-showing  of  the 
total  amount  expended  in  construction  and 
equipment,  $295,401,213.  The  Minnesota 
track  mileage  was  found  to  be  practically 
32.69  per  cent  of  the  total  mileage,  and  up- 
on this  basis,  the  amount  assignable  to  the 
state  of  the  total  cost,  as  stated,  amounted 
to  $96,271,255. 

The  master  found  that  the  cost  of  re- 
production new  of  the  entire  system  was 
$457,121,469.t  The  value  of  the  portion 
of  the  system  in  Minnesota  was  separately 
found,  on  the  basis  of  reproduction  new, 
to  be  $138,425,291.  The  net  profits  of  the 
company  during  the  test  year  from  its  Min- 
nesota business,  interstate  and  intrastate, 
were  $8,180,026.11,  equal  to  6.909  per  cent 
upon  this  estimated  value. 

The  items  entering  into  the  estimate  are 
4 08] the  same  in  'character  as  those  set 
forth  in  the  estimate  of  the  value  of  the 
property  of  the  Northern  Pacific  Company .$ 

Included  in  this  reproduction  cost  was  an 
allowance,  for  '^ands  for  right  of  way, 
yards,  and  terminals,"  of  $25,172,660.80,  as 
follows : 

"St.  Paul,  appraisement  of 
Read,  Watson,  and  Taylor   $6,433,348.00 

"Add  5  per  cent,  for  cost  of 
acquisition  and  conse- 
quential    damages 

"Minneapolis,  appraisement 
of  Elwood,  Barney,  and 
Ridgeway   

"Add  5  per  cent  for  cost  of 
acouisition  and  consequen- 
tial damages    

"Duluth,  appraisement  of 
Stryker,  Mendenhall,  and 
Little 

"Add  25  per  cent,  for  rail- 
road value,  cost  of  acqui- 
sition, and  consequential 
damages   

"Total  value  of  terminals. . 

"Lands  outside  of  terminals 

"Grand  total 


321,667.40 


11,619,765.00 


580,968.15 


718,280.00 


178,320.00 
19,847,366.65 
6,325,284.26 
26,172,650.80" 

The  appraisements  thus  referred  to, 
adopted  by  the  master  with  the  additions 
stated,  were  made  by  the  appraisers  in  the 
three  cities  who  were  employed  in  the  case 

fThis  did  not  include  the  interest  of  the 
com  pan  V  in  the  Spokane,  Portland,  &  Seat- 
tle Railroad,  or  lines  under  construction. 

$See  ante,  p.  1559. 
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of  the  Northern  Pacific  Company.  The 
valuations  were  made  at  the  same  time,  and 
upon  the  same  basis,  as  the  corresponding 
valuations  in  that  case,  and  are  open  to  the 
same  objections.  In  the  company's  esti- 
mate of  the  value  of  the  lands  outside 
these  cities,  the  amount  stated  as  the  mar- 
ket value  was  largely  increased  to  obtain 
the  "right  of  way  value;"  with  respect  to 
lands  in  agricultural  sections,  *the[409 
"market  value"  was  generally  multiplied  by 
3;  and  of  the  total  amount  of  the  estimate 
of  the  company  the  master  allowed  75  per 
cent,  as  in  the  Northern  Pacific  Case. 

In  addition,  4^  per  cent  of  the  aggre- 
gate land  values,  as  found,  was  allowed  in 
the  item  for  "engineering,  superintendence, 
legal  expenses,"  and  the  further  allowance 
of  16  per  cent  of  these  land  values  was 
made  in  the  item  of  "interest  during  con- 
struction" (4  per  cent  for  four  years). 

In  the  physical  valuation  estimated  on 
the  basis  of  the  cost  of  reproduction  new, 
the  master  made  no  deduction  for  deprecia- 
tion, while,  on  the  other  hand,  there  was 
included  under  the  item  of  grading  the 
sum  of  $3,219,642  for  adaptation  and  solidi- 
fication of  roadbed.  The  engineer  of  the 
state  commission  estimated  the  deprecia- 
tion in  the  property  at  approximately  $13- 
000,000. 

What  has  already  been  said  in  the  case 
of  the  Northern  Pacific  Company  with  re- 
spect to  estimates  of  value,  the  apportion- 
ment of  value,  the  testimony  as  to  the 
extra  cost  of  doing  the  intrastate  business, 
and  the  division  of  expenses  between  in- 
terstate and  intrastate  business,  is  equally 
applicable  here.f  In  these  respects  there 
is  no  material  distinction  between  the  two 
cases,  and  the  same  conclusion  must  be 
reached  in  both. 

3.  Minneapolis  d  St,  Louis  Railroad 
Company. — This  case  presents  distinct  con- 
siderations. The  lines  of  this  company  con- 
sist of  about  1028  miles  of  track,  of  which 
396  miles  are  operated  under  lease  or  trsck- 
age  rights.  Of  its  owned  mileage  (632 
miles)  approximately  60  per  cent  is  in 
the  state  of  Minnesota.  The  master  thus 
describes  it:  "It  runs  south  from  the  in- 
land cities  of  St.  *Paul  and  Minneapo-[470 
lis  to  Des  Moines,  with  a  branch  to  Storm 
Lake,  Iowa,  and  a  branch  to  the  South  Da- 
kota grain  fields.     Along  its  entire  line  it 

fThe  total  revenue  received  by  the  Great 
Northern  during  the  fiscal  year  1908,  from 
its  intrastate  business,  passenger  and 
freight,  was  $4,641,829.58;  and  it  was 
foimd  that  the  loss  that  would  have  been 
sustained  by  the  application  of  the  enjoined 
commodity  rates  to  the  intrastate  com- 
modity traffic  would  have  amounted 
to  $87,261.48. 
99  16M 
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comes  in  sharp  competition  with  strong  in- 
tersecting railroad  lines,  and  while,  as  be- 
fore stated,  it  subserves  a  useful  public  pur- 
pose and  is  operated  in  response  to  public 
demand,  it  can  be  maintained  only  by  the 
exercise  of  the  highest  economy  and  watch- 
fulness in  its  operation,  and  to  succeed 
must  be  given  greater  latitude  than  is 
necessary  with  respect  to  the  more  favor- 
ably located  and  prosperous  lines  of  rail- 
way." 

The  less  favorable  situation  of  the  road 
is  fully  recognized  by  the  appellants,  who 
object  to  its  being  regarded  as  affording  a 
fair  test  of  the  sufBciency  of  the  rates. 
They  say  that  its  "total  mileage  and  the 
geographical  location*'  are  such  "that  it 
cannot  be  taken  as  typical  of  the  railway 
situation  in  Minnesota;"  and  they  insist 
that  "the  important  and  material  questions 
are  raised  by  the  showing  made  in  the 
Northern  Pacific  and  Great  Northern 
Cases."  And  the  appellees,  on  their  part, 
assert  that  "it  cannot  be  seriously  contend- 
ed that  the  rates  complained  of  are  sufB- 
cient  to  yield  any  reasonable  return  on  a 
proportionate  value  of  the  property  used  in 
the  conduct  of  the  business  covered  by  the 
rates;"  that  the  net  income  of  the  road 
"from  all  sources  is  scarcely  sufficient  to 
pay  interest  on  its  outstanding  bonds;" 
that  "the  value  of  the  property  is  greatly 
in  excess  of  the  par  value  of  the  bonds;" 
and  that,  as  it  seems  to  the  appellees,  "this 
company  must  earn  more  money  or  go  into 
the  hands  of  a  receiver,  within  a  compara- 
tively short  time." 

The  main  facts  are:  The  par  value  in 
1908,  of  its  stock  and  bonds,  was  $30,011,- 
800,  divided  as  follows:  stock,  $10,000,000 
(preferred,  $4,000,000,  common  $6,000,000) ; 
bonds,  $20,011,800.  It  appeared  that  no 
dividends  had  been  paid  on  the  common 
stock  since  1904.  The  annual  interest 
charges  amounted  to  $952,683. 
471]  *The  book  cost  of  its  property,  after 
deducting  items  disallowed  by  the  master, 
was  $28,574,225;  and  this,  if  divided  accord- 
ing to  mileage,  would  give  to  Minnesota  as 
its  share,  $17,127,390.  The  mileage  basis  of 
division,  however,  fails  to  take  account  of 
the  fact  that  the  property  in  Minnesota 
has  a  greater  relative  value. 

The  master  found  the  total  value  of  the 
property  in  Minnesota  on  the  basis  of  the 
oost  of  reproduction  new  to  be  $21,608,464. 
In  this  estimate  there  was  included  the 
sum  of  $5,999,397.90  for  lands,  yards,  and 
terminals.  Of  this  amount  $4,556,298  was 
allowed  for  the  lands  in  Minneapolis  on 
the  estimate  of  the  same  appraisers  who 
had  been  employed  in  that  city  by  the  other 
eompaLniet;  and  to  this  the  master  added 
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5  per  cent.     The  lands  outside  these  tar* 
minals  were  valued  at  $1,215,285. 

The  net  earnings  of  the  entire  system  Aft- 
er paying  only  operating  expenses  and 
taxes,  from  1903  to  1909,  were  found  to  ba 
as  follows:  1903,  $1,398,895.30;  1904,  $V 
229,524.49;  1905,  $1,277^70.96;  1906,  $V 
511,961.99;  1907,  $1,419,822.54;  1908,  $V 
220,862.21;  1909,  $1,286,494.08. 

The  net  earning  of  the  company  on  all 
its  business  in  Minnesota,  interstate  and 
intrastate  (involving  any  use  of  the  prop- 
erty valued  as  stated),  after  paying  only 
operating  expenses  and  taxes,  were,  during 
the  same  period:  1903,  $1,222,941.77;  1904, 
$1,052,478.74;  1905,  $1,054,853.35;  1906, 
$1,109,260.56;  1907,  $895,977.66;  1908, 
$742,377.46;  1909,  $794,472.58.  The  refer- 
ence in  each  case  is  to  the  fiscal  year  end- 
ing on  June  30. 

It  thus  appears  that  the  net  return  from 
the  entire  Minnesota  business  in  1907  waa 
about  4.14  per  cent  on  the  estimated 
value  of  the  property  ($21,608,464)  in  Min- 
nesota; in  1908,  less  than  3.5  per  cent;  and 
in  1909,  less  than  3.7  per  cent. 

The  master  made  his  computations,  with 
respect  to  the  return  permitted  under  the 
rates  in  question,  upon  the  *operations[479 
of  the  fiscal  year  ending  June  30,  1907.  The 
class  rates  had  been  effective  from  Novem- 
ber 15,  1906,  and  the  passenger  fare  act 
from  May  1,  1907.  It  was  estimated  by  the 
master  that  the  additional  loss,  which 
would  have  accrued  in  the  interstate  busi- 
ness if  these  rates  had  been  in  force  dur- 
ing the  entire  fiscal  year  ending  June  30» 
1907,  and  if,  in  addition,  the  commodity 
rate  act,  which  was  enjoined,  had  been  ap- 
plied to  the  intrastate  traffic  of  that  year, 
would  have  amounted  to  $131,358,  thus 
making  a  very  serious  reduction  in  a  re- 
turn already  inadequate;  and  his  conclu- 
sion was  that  the  rates  in  question  were 
plainly  confiscatory. 

It  is  not  necessary  here  to  reproduce  the 
computations,  as  we  are  satisfied,  after  a 
careful  examination  of  the  evidence,  that 
while  the  methods  of  estimating  value,  and 
of  apportionment,  which  have  been  disap- 
proved in  the  discussion  of  the  cases  of  the 
other  companies,  are  subject  to  the  same 
objections  in  this  case,  so  far  as  they  have 
been  employed,  the  margin  of  error  which 
may  be  imputed  to  them  is  not  sufficiently 
great  to  change  the  result.  The  net  return 
from  the  entire  business  in  Minnesota,  in- 
terstate and  intrastate,  fell  to  $742,000  ia 
the. fiscal  year  ending  Jime  30,  1908,  and  it 
is  plain  that  the  latter  amount  would  have 
been  largely  reduced  had  the  commodity  rate 
act  been  enforced.  In  view  of  the  actual  re- 
sults of  the  business  in  the  state,  and  the 
clearly   established    facts   with    reepect   to 
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the  eonditioBS  of  trafte  upon  this  road,  the 
conclusion  cannot  be  escaped  that  the  rates 
prescribed  by  the  acts  and  orders  of  Minne- 
sota would  not  permit  a  fair  return  to  this 
company. 

Without  approving,  therefore,  the  meth- 
ods of  calculation  which  have  been  adopted, 
but  recognizing  the  peculiar  situation  of 
this  road,  and  the  undoubted  effect  of  the 
rates  in  question  upon  its  revenues,  we  are 
of  the  opinion  that  the  decree,  so  far  as  it 
rests  upon  the  confiscatory  character  of  the 
rates  as  applied  to  this  company,  should 
478]  *be  affirmed.  In  the  desire,  however, 
to  prevent  the  possibility  that  the  decree 
may  operate  injuriously  in  the  future,  we 
shall  modify  it  by  providing  that  the  mem- 
bers of  the  Railroad  &  Warehouse  Commis- 
sion, and  the  attorney  general  of  the  state, 
may  apply  at  any  time  to  the  court,  by  bill 
or  otherwise,  as  they  may  be  advised,  for  a 
further  order  or  decree,  whenever  it  shall 
appear  that,  by  reason  of  a  change  in  cir- 
cumstances, the  ratea  fixed  by  the  State's 
acts  and  orders  are  sufficient  to  yield  to 
the  company  reasonable  eompensation  for 
the  services  rendered. 

The  decrees  in  Numbers  291  and  292  are 
reversed  and  the  eases  remanded  with  di- 
rections to  dismiss  the  bills  respectively 
without  prejudice. 

The  decree  in  Number  293  is  modified  as 
stated  in  the  opinion,  and,  as  modified,  is 
affirmed. 

Mr.  Justice  MoKenna  eoneort  in  the  re- 
sult. 


4  7 4]* JOHN  A.  ENOTTt  et  al..  Railroad 
and  Warehouse  Commissioners,  ei  al., 
Appts., 


V. 


CHICAGO,  BURLINGTON,  &  QUINCY  R. 
R.  COMPANY.     (No.  9.) 


CHICAGO,     BURLINGTON,     ft    QUmCY 
RAILROAD  COMPANY,  Appt., 

V. 

JOHN    A.   KNOTT   et   aL,    Railroad   and 
Warehouse  Commissioners,  et  al.     (No.  12.) 


JOHN    A;    KNOTT   et   al..    Railroad   and 
Warehouse  Commissioners,  et  aL  Appts., 

V. 

ST.   LOUIS   &   SAN   FRANCISCO   RAIL- 
ROAD COMPANY.     (No.  339.) 


ST.   LOUIS   k   SAN   FRANCISCO   RAIL- 
ROAD COMPANY,  Appt., 

V. 

JOHN  A.  KNOTT  et  al..  Railroad  and  Ware- 
house Commissioners,  et  al.     (No.  340.) 


JOHN  A.  E:N0TT  et  al.,  Railroad  and  Ware- 
house Commissioners,  et  al.,  Appts., 

V. 

ATCHISON,  TOPEKA,  &  SANTA  FE  RAIL- 
WAY COMPANY.     (No.  341.) 


ATCHISON,  TOPEKA,  &  SANTA  FE  RAIL- 
WAY  COMPANY,  Appt, 


V. 


JOHN  A.  KNOTT  et  al.,  Railroad  and  Ware- 
house Commissioners,  et  al.     (No.  342.) 


JOHN  A.  KNOTT  et  al..  Railroad  and  Ware- 
house Commissioners,  et  al.,  Appts., 


V. 


CHICAGO,   ROCK    ISLAND,    k   PACIFIC 
RAILWAY  COMPANY.     (No.  346.) 


CHICAGK),    ROCK   ISLAND,   &   PACIFIC 
RAILWAY  COMPANY,  Appt., 


V. 


JOHN  A.  KNOTT  et  al..  Railroad  and  Ware- 
house Conmiissioners,  et  aL     (No.  346.) 


JOHN  A.  KNOTT  et  al..  Railroad  and  Ware- 
house Commissioners,  et  al.,  Appts., 

V. 

KANSAS    CITY    SOUTHERN    RAILWAY 
COMPANY.     (No.  349.) 


KANSAS    CITY    SOUTHERN    RAILWAY 
COMPANY,  Appt., 


V. 


JOHN  A.  KNOTT  et  al..  Railroad  and  Ware- 
house Commissioners,  et  al.     (No.  360.) 


JOHN  A.  KNOTT  et  al..  Railroad  and  Ware- 
house Commissioners,  et  al.,  Appts., 

V. 

ST.    LOUIS    4    HANNIBAL    RAILWAY 
COMPANY.     (No.  361.) 


tThese  eases  are  reported  by  the  official 
Reporter  under  the  title  of  "Missouri  Rate 
Cases." 

NoTB.— Ob  state  regulation  generally  of 
tolls,  rates,  and  prices — see  note  to  Win- 
chester 4  L.  Turnp.  R.  Co.  v.  Croxton,  33 
LJLA.  177. 

Ob  elements  entering  into  determinatioB 
of  reasonableness  of  railroad  rates  pre- 
seribed  by  the  stat«  for  local  traffio--see 
notes  to  Pennsylvania  R.  Oo.  ▼.  Philadephia 
•7  Ii.  ed. 


County,  16  L.RJL.(N.S.)  108,  and  State  ez 
rel.  McCue  v.  Northern  P.  R.  Co.  26  L.Rj1. 
(N.S.)    1001. 

As  to  the  valuation  upon  which  return  or 
income  from  intrastate  railway  rates  pre- 
scribed by  a  state  is  to  be  computed — see 
note  to  Simpson  ▼.  Shepard,  ante,  1611. 

On  statutes  part  valid  and  part  inTalid 
— see  notes  to  Titusville  Iron  Works  v. 
Keystone  Oil  Co.  1  L.RJL  363,  and  Fayette 
County  ▼.  People's  4  IX  Bank,  10  UELA. 
196. 
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fl.    LOUIS    4    HANNIBAL    RAILWAY 
COMPANY,  Appt., 

V. 

JOHN  A.  KNOTT  et  al.,  Railroad  and  Ware- 
boaae  CommiBsioners,  et  al.     (No.  352.) 


JOHN  A.  KNOTT  et  al.,  Railroad  and  Ware- 
house Commissioners,  et  al.,  Appts., 

▼. 

MISSOURI,   KANSAS,   &   TEXAS   RAIL- 
WAY  COMPANY.     (No.  367.) 


MISSOURI,   KANSAS,    &   TEXAS  RAIL- 
WAY  COMPANY,  Appt., 


V. 


JOHN  A.  KNOTT  et  al.,  Railroad  k  Ware- 
house Commissioners,  et  al.     (No.  368.) 


JOHN  A.  KNOTT  et  al.,  Railroad  and  Ware- 
house Commissioners,  et  al.  Appts., 


V. 


KANSAS  CITY,  CLINTON,  ft  SPRING- 
FIELD RAILWAY  COMPANY.  (No. 
366.) 


KANSAS    CITY,    CLINTON,    &   SPRING- 
FIELD RAILWAY  COMPANY,  Appt., 

T. 

JOHN  A.  KNOTT  et  al.,  Railroad  and  Ware- 
house Commissioners,  et  al.     (No.  366.) 


JOHN  A.  KNOTT  et  al..  Railroad  and  Ware- 
house Commissioners,  et  al.,  Appts., 

V. 

CHICAGO  GREAT  WESTERN  RAILWAY 
COMPANY  et  al.     (No.  367.) 


CHICAGO  GREAT  WESTERN  RAILWAY 
COMPANY  et  al.,  Appts., 

V. 

JOHN  A.  KNOTT  et  al.,  Railroad  and  Ware- 
house Commissioners,  et  al.     (No.  368.) 

(See  S.  C.  Reporter's  ed.  474-500.) 

Appeal    —    discretion    below    —    filing 
amended  and  supplemental  bill. 

1.  The  trial  judge  did  not  abuse  his  dis- 
oretion  by  permitting  the  filing,  in  a  suit 
assailing  state  railway  rate  legislation,  of 
amended  and  supplemental  bills  setting  forth 
and  attackinff  new  rate  legislation  pending 
suit,  although  the  earlier  legislation  was 
repealed  by  some  of  the  new  legislation, 
savinff,  however,  the  penalties  and  liabili- 
ties already  incurred,  and  although  slightly 
higher  rates  were  substituted  on  certain 
of  the  commodities  embraced  in  the  earlier 
legislation. 

[For  other  cases,  see  Appeal  and  Error,  YIII. 

1,  8,  in  Digest  Sup.  Ct.  1908.] 

Oonrts  —  conflict  of  jurisdiction  —  pri- 
ority —  ouster. 

2.  Jurisdiction  acouired  by  a  Federal  cir- 
miit  court  by  the  filing  of  bills  assailing 
■tate  railway  rate  legislation  was  not  ou3ted 
fy  the  flliitg  of  a  bill  in  a  state  court  in  the 
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name  of  the  state,  seeking  the  enforcement 
of  later  rate  legislation  before  supplemental 
bills  setting  forth  and  attacking  new  legis- 
lation were  filed  in  the  Federal  court,  where 
an  application  for  leave  to  file  the  supple- 
mental bills  was  then  pending,  and  action 
had  been  suspended  merely  to  give  an  op- 
portunity for  hearing,  the  court  meanwhile 
restraining  the  enforcement  of  the  new  rates, 
[For  other  cases,  see  Courts,  VI.  g,  1,  in  Di- 
gest Snp.  Ct.  1908.] 

Commerce  —  state  regulation  of  local 
rates  of  Interstate  carrier  —  oongres- 
sional  Inaction. 

3.  Congressional  inaction  on  the  subject 
leaves  each  state  free  to  establish  maximum 
intrastate  rates  for  interstate  carriers  which 
are  reasonable  in  themselves,  although  the 
state's  requirements  may  necessarily  dis- 
turb the  existing  relation  between  intra- 
state and  interstate  rates  as  to  places  with- 
in zones  of  competition  crossed  by  the  state 
boundary  line. 

[For  other  cases,  see  Commerce,  I.  c;  III.  e» 
In  Digest  Sop.  Ct.  1008.] 

Carriers  —  rate  regulation  —  Taluation 

—  assessments  for  taxation. 

4.  Valuations  placed  upon  railway  prop- 
erties by  the  state  assessors  for  purposes  of 
taxation  do  not  afford  an  adequate  basis 
for  a  determination  as  to  the  fair  value  of 
the  property  when  testing  the  reasonable- 
ness of  state  regulation  of  railway  rates, — 
especially  where  the  principles  governing 
the  assessments  are  not  properly  shown. 
[For  other  cases,  see  Carriers,  III.  d,  in  Di- 
gest Sup.  Ct.  1908.] 

Evidence  —  safficlency  —  rate  regnla* 
tlon  —  valuation  of  property. 

6.  Broad  estimates  of  the  value  of  rail- 
way property  are  not  sufficient  to  support 
a  finding  that  railway  rates,  as  fixed  by  the 
state,  are  confiscatory. 

[For  other  cases,  see  Evidence,  XII.  m,  la 
Digest  Sup.  Ct.  1908.] 

Evidence  —  sufficiency  —  rate  regnla* 
tion  —  valuation  of  property. 

6.  A  finding  that  railway  rates  as  fixed 
by  the  state  are  confiscatory  cannot  be 
based  upon  an  intrastate  valuation  of  the 
railway  property  which,  if  extended  to  the 
entire  railway  system,  would  greatly  ex- 
ceed the  railway  companv's  total  capitaliza- 
tion, in  the  absence  of  clear  and  convincing 
proof  that  the  value  actually  existed,  and 
that  the  different  items  of  property  were 
estimated  respectively  by  correct  methods 
and  in  accordance  with  proper  criteria  of 
value. 

[For  other  cases,  see  Evidence,  XII.  w^  la 
Digest  Sop.  Ct.  190a] 

Appeal  —  estoppel  to  raise  objection  « 
stipulation. 

7.  Concessions  that  the  assessment  of  rail- 
way property  by  the  state  board  of  asses- 
sors was  upon  the  basis  of  one  third  of  what 
the  board  regarded  as  its  value,  and  tha 
use  of  estimates  based  upon  those  assess- 
ments by  both  parties  in  calculations  sub- 
mitted to  the  court  on  the  issue  of  the 
reasonableness  of  state  reffulatiou  of  rail- 
way rates,  do  not  prevent  the  state  autbofi- 
ties  from  objecting  on  apimU  to  a  valuatiaB 
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by  the   court   which   it   based   upon   sucli 
aseessmente. 

[For  other  ceees,  see  Appeal  and  Error,  YIII. 
t.  in  Digest  Sap.  CL  1008.] 

Carriers  —  state  reflralation  of  rates  — 
reasonableness  —  apportionment  ol 
interstate  and  intrastate  Taloatlon. 

8.  A  division  of  the  value  of  the  property 
ot  an  interstate  carrier  within  a  state  ac- 
cording to  gross  earnings  derived  respective- 
ly from  its  interstate  and  intrastate 
business  in  such  state  does  not  give  a 
sufficiently  accurate  measure  of  the  value 
of  the  use  of  its  property  in  intrastate 
business  to  serve  as  the  basis  of  a  judicial 
holding  in  a  close  case,  that  the  intrastate 
rates,  as  fixed  by  the  state,  are  confiscatory. 
[Per  other  cases,  see  Carriers,  III.  d,  in  Di- 

irest  Sop.  Ct.  1908.] 

Bvidenoe  —  sufficiency  —  reasonable- 
ness —  state  regnlation  of  railway 
rates  —  extra  cost  of  intrastate  opera- 
tions. 

9.  General  estimates  of  the  extra  cost 
of  the  intrastate  business  of  a  carrier  over 
its  interstate  business,  made  without  the 
aid  of  accurate  data  covering  adequate  test 
periods,  will  not  be  acceptal  as  adequate 

f»roof  to  sustain  a  finding  that  the  carrier's 
ntrastate  rates,  as  fixed  by  the  state,  are 
confiscatory. 

(Por  other  cases,  see  Evidence,  XII.  m,  in 
Dlffest  8np.  Ct.  1008.] 

Statutes  —  invalid  in  part  —  rate  regn- 
lation. 

10.  Le^slative  regulation  of  railway 
rates  which  are  not  confiscatory  as  to  cer- 
tain railroads  is  enforceable  as  against 
them,  though  it  may  be  unenforceable  as 
against  another  carrier,  differently  situated, 
because  the  rates  prescribed  may,  as  to  it, 
be  unreasonably  low. 

(For  other  cases,  see  Statutes,  I.  d,  4,  in  Di- 
gest Sap.  Ct.  1008.] 

[Nos.  9,  12,  330,  340,  341,  342,  345,  346,  340, 
360,  351,  362,  367,  368,  366,  866,  367,  and 
368.] 

Argued  October  12  and  13,  1010.  Ordered 
for  reargument  April  10,  1911.  Re- 
argued April  1,  2,  and  3,  1912.  Decided 
June  16,  1913. 

APPEALS  and  CROSS  APPEALS  from 
decrees  of  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of 
Missouri,  adjudging  railway  rate  legisla- 
tion to  be  confiscatory,  and  enjoining  its 
enforcement.  Decrees  in  Nos.  9,  12,  339, 
840,  341,  342,  346,  346,  349,  350,  357,  and 
368  reversed  and  causes  remanded,  with 
directions  to  dismiss  the  bills  without 
prejudice.  Decrees  in  Nos.  351,  352,  365, 
866,  367,  and  368  modified,  and  as  modified, 
affirmed. 
See  same  case  below,  168  Fed.  317. 

Statement  by  Mr.  Justice  Hughes: 
Appeals  and  cross  appeals  from  decrees 
57  li.  6d. 


of  the  circuit  court  entered  Mareh  8,  190i. 
as  amended  April  17,  1909,  adjudging  the 
maximum  freight  rate  acts  passed  bj  the 
legislature  of  the  state  of  Missouri  in  1006 
and  1907,  and  the  maximum  *passen-[479 
ger  fsre  act  passed  in  1907,  to  be  oonflsea- 
tory,  and  enjoining  their  enforcement.  168 
Fed.  317. 

Eighteen  suits,  brought  by  as  many  rail- 
road companies,  were  begun  in  June,  1005, 
assailing  the  act  of  April  16,  1905  (effectlTCi 
June  16,  1905),  which  prescribed  maximum 
rates  for  intrastate  transportation  of  cer- 
tain commodities  in  carload  lots.  The  mem- 
bers of  the  board  of  railroad  conunisslonera, 
the  attorney  general  of  the  state,  and  repre- 
sentative shippers,  were  made  defendants. 

Preliminary  injunction  was  granted  In 
each  case,  demurrers  to  the  bills  were  over 
ruled,  snswers  were  filed,  and  in  Biareh, 
1906,  the  cases  were  referred  to  a  master 
to  take  evidence  and  report.  The  master 
proceeded,  by  agreement,  to  take  testimony 
in  three  of  the  cases. 

While  this  reference  was  pending,  the 
legislature,  in  1907,  passed  the  following 
acts: 

(1)  That  of  February  27,  1907,  flxiog  a 
maximum  passenger  fare  within  the  state 
of  2  cents '  a  mile  for  railroads  over  45 
miles  in  length. 

(2)  That  of  March  19,  1907,  repealing  the 
act  of  April  16,  1905,  and  prescribing  new 
maximum  intrastate  rates  for  specified 
commodities  in  carload  lots,  the  rates  being 
higher  in  certain  instances  than  those  of 
the  former  act.  It  also  repealed  an  set 
passed  April  14,  1905  (not  mentioned  in  the 
original  bills),  relating  to  rates  on  stone, 
sand,  and  brick,  and  made  new  rates  there- 
for. It  was  provided  that  the  repeal  should 
not  relieve  any  railroad  company  from 
liabilities  and  penalties  previously  in- 
curred. 

(3)  That  of  March  19,  1907,  fixing  maxi- 
mum rates  for  fruit  in  carload  lots. 

(4)  That  of  April  4,  1907,  requiring  ear- 
riers  of  live  stock  in  carload  lots  to  carry 
the  shipper  or  his  agent  free  of  eharge. 
(This  statute  was  held  unconstitutional  by 
the  state  court,  and  needs  no  further  notice. 
McCully  V.  Chicago,  B.  &  Q.  R.  Co.  212  Mo. 
1,  110  S.  W.  711.) 

'These  acts  took  effect  on  June  14,  [4  7  8 
1907. 

On  June  11,  1907,  the  complainant  in 
each  of  the  eighteen  cases  moved  for  leave 
to  file  an  amended  and  supplemental  bill, 
then  presented  to  the  court,  which  set 
forth  the  legislation  of  1907,  above-men- 
tioned, and  asked  relief  against  its  enforce- 
ment upon  the  grounds  that  these  acts  oon- 
stituted  an  unwarrantable  interference  wHh 
interstate   commerce   and  that  they  were 
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oonfUoaiory.  On  June  13,  1907,  the  conrt 
made  an  order  setting  down  the  applica- 
tiona  for  argument,  and  meanwhile  re- 
straining the  enforcement  of  the  new  rates. 
On  June  17,  1907,  upon  hearing,  leave  to 
file  was  granted  and  a  temporary  injunc- 
tion was  allowed  as  to  the  freight  rate  laws 
of  1907,  but  not  as  to  the  passenger  fare 
law.  The  latter  was  permitted  to  go  into 
effect  for  three  months  without  prejudice, 
and  was  thereafter  continued  in  force  until 
the  final  decrees. 

Meanwhile  on  June  14,  1907,  bills  were 
filed  in  the  name  of  the  state  in  the  state 
court  against  the  railway  companies,  seek- 
ing an  injunction  requiring  than  to  put  in 
force  both  the  freight  and  passenger  rates 
as  prescribed. 

The  supplemental  bills  in  the  Federal 
courts  were  amended  so  as  to  show  these 
proceedings.  On  demurrer  to  these  bills,  as 
amended,  it  was  insisted  that  they  were 
without  equity;  that  the  matters  alleged 
were  not  germane  to  or  supplementary  of 
the  original  bills;  and  that  the  state  court 
had  jurisdiction  of  the  proceedings  therein 
instituted.  The  demurrers  were  overruled 
and  the  defendants  answered. 

It  was  ordered  (June  13,  1908)  that  the 
eighteen  cases  should  be  set  down  for  hear- 
ing before  the  court  upon  the  testimony 
theretofore  taken  before  the  master,  and 
upon  such  further  oral  and  documentary 
evidence  as  should  then  be  offered  in  open 
court.     And  the  cases  were  so  heard. 

With  respect  to  eight  of  the  suits,  it  was 
stipulated  that  they  should  abide  the  result 
in  other  suits  named. 
470]  *The  case  of  the  St.  Louis,  Kansas 
City  k  Colorado  Railroad  Company  was  con- 
solidated with  that  of  the  Chicago,  Rock  Is- 
land, &  Pacific  Railway  Company,  the  lat- 
ter having  acquired  the  property  of  the 
former,  and  the  court  ordered  that  the 
"findings,  statements,  and  figures"  of  the 
two  companies  should  be  combined.  In 
the  suit  brought  by  the  Chicago,  Burling- 
ton, &  Quincy  Railway  Company,  then  the 
lessee  of  the  property,  the  Chicago,  Burling- 
ton, &  Quincy  Railroad  Company  was  sub-  j 
stituted  as  complainant  on  the  cancelation 
of  the  lease. 

In  the  nine  cases  thus  remaining,  the 
court  held  that  the  rate  acts,  both  of  1905 
and  1907,  were  invalid,  as  confiscatory.  The 
ooDtention  as  to  the  invalidity  of  the  acts 
by  reason  of  interference  with  interstate 
eommerce  was  not  sustained.  The  costs 
were  equally  divided. 

And    from   the  final   decrees  entered   in 
these  nine  suits,  the  above  entitled  appeals 
and  croM  appeals  were  taken. 
|#J4 


Mr.  Elliott  W.  Major,  Attorney  Gen- 
eral of  Missouri,  and  Messrs.  Frederick 
W.    liehmann    and    Sanford    B.    Ijadd 

argued  the  cause  and  filed  a  brief  for  Knott 
et  al. 

In  the  final  analysis,  we  have  two  sover- 
eign powers  constantly  in  operation  in  each 
state,  the  powers  of  each  being  distinct,  and 
the  two  together  constituting  a  complete  gov- 
ernment. The  Federal  government  exercises 
generally  the  powers  which  affect  the  people 
of  all  the  states  alike  (Card well  v.  Amer- 
ican River  Bridge  Co.  113  U.  S.  210,  28 
L.  ed.  961,  6  Sup.  Ct  Rep.  423),  whik  the 
states  exercise  the  powers  that  are  local  or 
domestic  in  their  application;  and  the  ex- 
tent of  the  jurisdiction  of  these  two  sep- 
arate sovereignties  was  firmly  fixed  by  the 
people  in  the  adoption  of  the  Constitution 
of  the  United  States. 

Employers'  Liability  Cases  (Howard  v. 
Illinois  C.  R.  Co.)  207  U.  S.  463,  62  L.  ed. 
297,  28  Sup.  Ct  Rep.  141;  Sands  v.  Man- 
istee River  Improv.  Co.  123  U.  S.  295,  31 
L.  ed.  161,  8  Sup.  Ct.  Rep.  113;  Baltimore 
&  0.  R.  Co.  V.  Maryland,  17  Wall.  470,  22 
L.  ed.  683;  Re  Debs,  168  U.  S.  664,  39  L. 
ed.  1092,  16  Sup.  Ct.  Rep.  900. 

Each  state  has  the  sole  and  exclusive  au- 
thority to  prescribe  reasonable  maximum 
passenger  and  freight  rates  on  traffic  wholly 
within  the  state.  It  is  a  legal  impossibil- 
ity for  state  rates  on  intrastate  traffic  to 
change  interstate  rates.  If,  however,  it 
were  legally  possible  for  state  rates  to 
change  or  interfere  with  interstate  rates, 
it  is  no  objection  to  the  validity  of  such 
laws  that  such  ratea  incidentally  affect  in- 
terstate commerce. 

Sands  v.  Manistee  River  Improv.  Co.  123 
U.  S.  296,  31  L.  ed.  161,  8  Sup.  Ct.  Rep. 
113;   Employers'  Liability  Cases    (Howard 
V.  Illinois  C.  R.  Co.)    207  U.  S.  463,  502, 
52  U  ed.  297,  310,  28  Sup.  Ct.  Rep.  141; 
Covington   &   C.   Bridge   Co.   v.   Kentucky, 
164  U.  S.  209,  38  L.  ed.  966,  4  Inters.  Com. 
Rep.  649,  14  Sup.  Ct  Rep.  1087;  Stone  v. 
Farmers'  Loan  k  T.  Co.  116  U.  S.  324,  29  L. 
ed.  642,  6  Sup.  Ct  Rep.    334,    388,    1191; 
Northern  P.  R.  Co.  v.  North  Dakota,  216  U. 
S.   579,   54   L.   ed.   624,   30   Sup.   Ct   Rap. 
423;  Louisville  k  N.  R.  Co.  v.  Kentucky, 
183  U.  S.  618,  46  L.  ed.  306,  22  Sup^  Ct 
Rep.  96;  New  York  ex  rel.  Sila  v.  Hester- 
berg,  211    U.   S.   41,  42,   63   L.  ed.  80,  29 
Sup.  Ct  Rep.  10;  New  York,  L.  E.  A  W. 
R.  Co.  V.  Pennsylvania,  158  U.  S.  439,  39 
L.  ed.  1045,  16  Sup.  Ct  Rep.  896;  Ohioago, 
B.  &  Q.  R.  Co.  V.  Iowa  (Chicago,  B.  k  Q. 
R.  Co.  V.  Cutts)  94  U.  S.  156,  24  L.  ed.  94; 
Peik  V.  Chicago  A  N.  W.  R.  Co,  94  U.  S. 
164,   24   L.   ed.   97;    Reagan   v.   Mercantile 
Trust  Co.  164  U.  S.  413,  38  L.  ed.  1028,  4 
Inten.  Com.  Rep.  676,  14  Sup.  Ct   Rep. 
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1060;  Smjth  y.  Ames,  169  U.  S.  520,  42 
L.  ed.  839,  18  Sup.  Ct.  Rep.  418;  Houston 
4  T.  C.  R.  Co.  T.  Mayes,  201  U.  S.  328,  50 
L.  ed.  776,  26  Sup.  Ct.  Rep.  491;  Ames  v. 
Union  P.  R.  Co.  64  Fed.  171;  Oregon  R.  4 
NaT.  Co.  V.  Campbell,  173  Fed.  978;  Wood- 
side  y.  Tonopah  k  Q.  R.  Co.  184  Fed.  360; 
Louisville  4  N.  R.  Co.  v.  Siler,  186  Fed. 
198;  Re  Arkansas  Rate  Cases,  187  Fed. 
296;  Saunders  v.  Southern  Exp.  Co.  18 
Inters.  Com.  Rep.  421;  Hope  Cotton  Oil  Co. 
y.  Texas  4  P.  R.  Co.  12  Inters.  Com.  Rep. 
269;  Gibbons  y.  Ogden,  9  Wheat  194,  6 
L.  ed.  69;  Wabash,  St.  L.  4  P.  R.  Co.  y. 
Illinois,  118  U.  S.  557,  565,  30  L.  ed.  244, 
247,  1  Inters.  Com.  Rep.  31,  7  Sup.  Ct  Rep. 
4 ;  Chicago,  M.  4  St  P.  R.  Co.  y.  Minnesota, 
134  U.  8.  418,  459,  33  L.  ed.  970,  982, 
3  Inters.  Com.  Rep.  209,  10  Sup.  Ct. 
Rep.  462,  702;  Northern  Securities  Co.  y. 
United  SUtes,  193  U.  S.  197,  350,  48  L.  ed. 
679,  705,  24  Sup.  Ct.  Rep.  436 ;  Missouri  P. 
R.  Co.  y.  Kansas,  216  U.  S.  262,  283,  284, 
54  L.  ed.  472,  481,  482,  30  Sup.  a.  Rep. 
330;  Louisyille  4  N.  R.  Co.  y.  Eubank,  184 
U.  S.  42,  46  L.  ed.  422,  22  Sup.  Ct.  Rep. 
277;  Atlantic  Coast  Line  R.  Co.  y.  North 
Carolina  Corp.  Commission,  206  U.  S.  1, 
61  1m  ed.  933,  27  Sup.  Ct  Rep.  585,  11  Ann. 
Cas.  398. 

The  mere  raising  or  lowering  of  maximum 
passenger  or  freight  rates  by  a  state  on  in- 
trastate commerce  eannot,  as  a  matter  of 
law,  change  interstate  rates.  It  is  a  legal 
impossibility.  Intrastate  and  interstate 
commerce  constitute  two  separate,  distinct, 
and  indep^ident  classes,  and  the  rates  of 
each  are  fixed  and  controlled  by  separate 
soyereignties.  The  change  in  the  rates  of 
one  by  the  state  and  in  the  other  by  Fed- 
eral authority  only  operates  upon  and  af- 
fects its  own  separate,  distinct,  and  inde- 
pendent class  of  commerce. 

Ames  y.  Union  P.  R.  Co.  64  Fed.  172; 
Woodside  y.  Tonopah  4  G.  R.  Co.  184  Fed. 
360;  Oregon  R.  4  Nay.  Co.  y.  Campbell, 
178  Fed.  979;  Louisyille  4  N.  R.  Co.  y. 
Siler,  186  Fed.  198;  St  Louis  Southwestern 
R.  Co.  y.  Allen,  187  Fed.  295;  Southern  P. 
Co.  y.  Campbell,  189  Fed.  182. 

The  enforcement  of  the  passenger  and 
freight  rate  acts  in  question  would  not,  in 
fact»  haye  the  effect  of  directly  and  sub- 
stantially burdening  interstate  commerce. 

Chicago  4  G.  T.  R.  Co.  y.  Wellman,  143 
U.  S.  339,  343,  36  L.  ed.  176,  179,  12  Sup. 
CI  Bep.  400;  St  Louis  4  8.  F.  R.  Co.  y. 
OiU,  166  U.  S.  649,  39  L.  ed.  567,  16  Sup. 
Ct  Rep.  484. 

The  law  presumes  that  the  Missouri  acts 
Are  yalid,  and  that  includes  the  presump- 
tion that  they  do  not  yiolate  the  commerce 
dMise  of  the  Constitution  of  the  Uaited 
SUtes. 
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San  Diego  Land  4  Town  Ca  y.  National 
City,  174  U.  S.  739.  754,  43  L.  ed.  1154, 
1160,  19  Sup.  Ct.  Rep.  804;  Knozyille  y. 
KnoxyUle  Water  Co.  212  U.  S.  1,  8,  16,  17, 
53  L.  ed.  371,  378,  381,  382,  29  Sup.  Ct 
Rep.  148;  Chicago,  M.  4  St  P.  R.  Co.  y. 
Tompkins,  176  U.  S.  167,  173,  44  L.  ed. 
417,  420,  20  Sup.  Ct.  Rep.  336;  Getting  y. 
Kansas  City  Stock  Yards  Co.  (Cotting  y« 
Godard)  183  U.  S.  79,  91,  97,  46  L.  ed.  92, 
101,  104,  22  Sup.  Ct  Rep.  30;  Reagan  y. 
Farmers'  Loan  4  T.  Co.  154  U.  S.  362,  395, 
38  L.  ed.  1014,  1022,  4  Inters.  Com.  Rep. 
560,  14  Sup.  Ct  Rep.  1047;  Henderson 
Bridge  Co.  y.  Henderson,  173  U.  S.  592, 
614,  615,  43  L.  ed.  823,  831,  19  Sup.  Ct 
Rep.  563 ;  St  Louis  4  S.  F.  R.  Co.  y.  Gill, 
166  U.  S.  649,  666,  667,  39  L.  ed.  567,  573, 

15  Sup.  Ct.  Rep.  484;  Chicago  4  N.  W. 
R.  Co.  y.  Dey,  1  L.ILA.  744,  2  Inters.  Com. 
Rep.  325,  35  Fed.  874;  Louisyille  4  N. 
R.  Co.  y.  Kentucky,  183  U.  S.  503,  611, 
46  L.  ed.  298,  303,  22  Sup.  Ct.  Rep.  95. 

The  legislature  of  Missouri  was  authorised 
to  prescribe  reasonable  maximum  rates  on 
intrastate  traflSc. 

Stone  y.  Farmers'  Loan  4  T.  Co.  116  U. 
S.  307,  29  L.  ed.  636,  6  Sup.  Ct  Rep.  384, 
388,  1191;  Chicago  4  G.  T.  R.  Co.  y.  Well- 
man,  143  U.  S.  339,  36  L.  ed.  176,  12  Sup. 
Ct.  Rep.  400;  Lehigh  Valley  R.  Co.  y. 
Pennsylvania,  145  U.  S.  192,  36  L.  ed.  672, 
4  Inters.  Com.  Rep.  87,  12  Sup.  Ct.  Rep. 
806. 

The  freight  and  passenger  laws  inyolyed 
are  presumptively  valid. 

Chicago,  M.  4  St  P.  R.  Co.  y.  Tompkins, 
176  U.  8.  167,  173,  44  L.  ed.  417,  420,  20 
Sup.  Ct  Rep.  336;  Cotting  v.  Kansas  City 
Stock  Yards  Co.  (Cotting  v.  Godard)  183 
U.  S.  79,  91,  97,  46  L.  ed.  92,  101,  104,  22 
Sup.  Ct.  Rep.  30;  Reagan  v.  Farmers'  Loan 
4  T.  a«  154  U.  S.  362,  395,  38  L.  ed.  1014, 
1022,  4  Inters.  Com.  Rep.  660,  14  Sup.  Ct 
Rep.  1047. 

The  burden  of  proving  that  said  laws  are 
confiscatory  rests  upon  the  Chicago,  Burling- 
ton, 4  Quincy  Railroad  Company. 

San  Diego  Land  4  Town  Co.  y.  National 
City,  174  U.  S.  739,  43  I*  ed.  1154,  19 
Sup.  Ct.  Rep.  804. 

The  Burlington  must  establish  that  the 
rates  are  confiscatory  clearly,  unmistakably, 
and  beyond  all  doubt,  and  by  proof  that  is 
clear  and  convincing. 

Willcox  y.  Consolidated  Gas  Co.  212  U. 
S.  19,  53  L.  ed.  382,  29  Sup.  Ct  Rep.  192, 

16  Ann.  Cas.  1034;  Louisville  4  N.  R.  Co. 
V.  Kentucky,  183  U.  S.  503,  511,  46  L.  ed. 
298,  303,  22  Sup.  Ct  Rep.  95;  Northern  P. 
R.  Co.  y.  North  DakoU,  216  U.  S.  579,  64 
U  ed.  624,  30  Sup.  Ct.  Repw  423. 

AU  doubts  mM  bs  retolved  in  favor  ef 
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tha  ralidity  of  the  freight  act  and  pasaenger 
fare  Uw  involved. 

Henderson  Bridge  Co.  v.  Henderson,  173 
U.  S.  614,  616,  43  L.  ed.  831,  19  Sup.  Ct. 
Eep.  663. 

If  the  court  is  in  doubt  one  way  or  the 
other  as  to  the  laws  giving  a  fair  return 
Upon  the  reasonable  valuation  of  the  proper- 
ties employed,  then  that  doubt  sustains  the 
laws. 

Chicago  &  N.  W.  R.  Co.  v.  Dej,  1  L.RJL. 
744,  2  Inters.  Com.  Rep.  326,  35  Fed.  874; 
Northern  P.  R.  Co.  v.  North  Dakota,  216 
U.  S.  570,  54  L.  ed.  624,  30  Sup.  Ct  Rep. 
428. 

The  case  is  heard  and  the  questions  de- 
termined de  novo  bj  this  court,  and  with- 
out regard  to  how  the  questions  were  found 
and  determined  by  the  trial  court. 

Knoxville  v.  Knoxville  Water  Co.  212  U. 
S.  1,  53  L.  ed.  371,  20  Sup.  Ct  Rep.  148. 

The  rates,  both  freight  and  passenger,  and 
business  of  the  road  in  the  state,  may  be 
considered  in  their  entirety. 

San  Diego  Land  k  Town  Co.  v.  National 
City,  174  U.  S.  739,  43  L,  ed.  1154,  19 
Sup.  Ct.  Rep.  804. 

The  road  may  be  compelled  to  carry  an 
article  or  articles  at  cost  or  even  at  a  loss 
if  the  return  on  its  entire  business  in  the 
state  affords  it  a  reasonable  compensation. 

Northern  P.  R.  Co.  v.  North  Dakota, 
216  U.  S.  570,  54  L.  ed.  624,  30  Sup.  Ct 
Rep.  423. 

The  road  must  affirmatively  advise  the 
court  what  it  has  done  with  the  receipts 
and  earnings  of  the  company  on  its  entire 
business  in  the  state,  and  must  not  only 
give  the  amount  showing  the  disposition  of 
its  revenues,  but  must  give  the  items  there- 
of; its  expenses  in  general  statements  and 
in  large  sums  will  not  be  accepted,  lest 
the  court  be  misled  into  doing  grievous 
wrong  to  the  public. 

Chicago  &  G.  T.  R.  Co.  v.  Wellman,  143 
U.  S.  839,  36  L.  ed.  176,  12  Sup.  Ct  Rep. 
400. 

The  service  rendered  by  the  road  is  an 
element  which  must  be  considered  in  de- 
termining the  questions,  because  the  road 
can  only  demand  what  the  services  ren- 
dered by  it  are  reasonably  worth. 

Minneapolis  &  St.  L.  R.  Co.  v.  Minn- 
esota, 186  U.  S.  267,  46  L.  ed.  1151,  22 
Sup.  Ct  Rep.  900;  Smyth  v.  Ames»  169 
U.  S.  466,  42  L.  ed.  819,  18  Sup.  Ct  Rep. 
418. 

Each  case  must  be  heard  and  determined 
upon  its  own  particular  facts  and  evidence. 
Reduction  in  rates  does  not  necessarily  mean 
reduction  in  revenue,  lliey  may  have  in- 
creased business  volume  and  therefore  in- 
creased earnings. 

Sii^yth  T.  Ames,  169  U.  S.  466,  42  U  ed.  * 
157S 


819,  18  Sup.  Ct  Rep.  418;  Chicago  4  Q, 
T.  R.  Co.  V.  Wellman,  148  U.  S.  339,  36 
L.  ed.  176,  12  Sup.  Ct  Rep.  400;  St  Louis 
&  S.  F.  R.  Co.  V.  Gill,  166  U.  S.  640,  39 
L.  ed.  667,  15  Sup.  Ct  Rep.  484. 

In  three  cases  only  has  this  court  held 
that  rates  fixed  by  legislative  bodies  were 
invalid : 

Reagan  v.  Farmers'  Loan  A  T.  Co.  164 
U.  S.  362,  38  L.  ed.  1014,  4  Inters.  Com. 
Rep.  560,  14  Sup.  Ct.  Rep.  1047;  Coving- 
ton A  L.  Tump.  Road  Co.  v.  Sandford,  164 
U.  S.  578,  41  L.  ed.  560,  17  Sup.  Ct  Rep. 
198;  Smyth  v.  Ames,  160  U.  S.  466,  42  L. 
ed.  819,  18  Sup.  Ct  Rep.  418. 

In  thirteen  cases  at  least  has  this  ooorl 
refused  to  sustain  the  action  of  the  lower 
courts,  holding  rates  fixed  by  legislative 
bodies  unreasonable  and  confiscatory : 

San  Diego  Land  A  Town  Co.  v.  National 
City,  174  U.  S.  739,  43  L.  ed.  1164,  10  Sup. 
Ct  Rep.  804;  Chicago  A  Q.  T.  R.  Go.  v. 
Wellman,  143  U.  S.  330,  36  L.  ed.  176, 
12  Sup.  Ct.  Rep.  400;  Stanislaus  Oounty  ▼. 
San  Joaquin  A  K.  River  Canal  A  Irrig.  Gd 
192  U.  S.  201,  48  L.  ed.  406,  24  Sup.  Ct 
Rep.  241;  Dow  v.  Beidelman,  126  U.  & 
680,  31  L.  ed.  841,  2  Inters.  Oom.  Rep. 
56,  5  Sup.  Ct.  Rep.  1028;  St  Louis  A  a 
F.  R.  Co.  V.  Gill,  156  U.  S.  649,  30  L.  ed. 
567,  15  Sup.  Ct  Rep.  484;  San  Diego  Land 
&  Town  Co.  V.  Jasper,  180  U.  S.  430,  47  L. 
ed.  802,  23  Sup.  Ct  Rep.  671;  Minneapolis 
A  St  Lu  R.  Co.  V.  Minnesota,  186  U.  8.  267, 
46  L.  ed.  1151,  22  Sup.  Ct  Repc  000;  At- 
lantic Coast  Line  R.  Co.  t.  Florida,  203 
U.  S.  256,  51  L.  ed.  174,  27  Sup.  Ct  Rep. 
108;  Sea  Board  Air  Line  R.  Ox  v.  Florida, 
203  U.  S.  270,  51  L.  ed.  178,  27  Sup.  Ct 
Rep.  J09;  Alabama  A  V.  R.  Co.  v.  Miss- 
issippi R.  Commission,  203  U.  8.  406,  61 
L.  ed.  289,  27  Sup.  Ct  Rep.  163;  Knoxville 
V.  Knoxville  Water  Co.  212  U.  8.  1,  53  Lw 
ed.  371,  29  Sup.  Ct  Rep.  148;  WUlcox  v. 
Consolidated  Gas  Co.  212  U.  8.  10,  63  L.  ed. 
382,  20  Sup.  Ct  Rep.  102,  16  Ann.  Caa. 
1034;  Northern  P.  R.  Co.  v.  North  Diakota, 
216  U.  S.  570,  54  L.  ed.  624,  30  Sup.  Ct  Rep. 
423. 

The  court  below  should  not  have  ascer- 
tained the  value  of  the  propertiee  assign- 
able to  the  state  traffic,  on  the  ''Remvi 
Basis." 

Chicago,  M.  &  St  P.  R.  Oow  t.  Tomp- 
kins, 176  U.  S.  176,  44  L.  ed.  421,  20  8i^ 
Ct  Rep.  336. 

The  court  should  not  have  divided  tkt 
total  freight  expense  between  state  and  a- 
terstate  traffic  upon  the  basis  of  gross  rsi^ 
enue;  and  should  not  have  added  60  per 
cent  to  the  expense  of  handling  stale 
freight  in  addition  thereto. 

Ames  V.  Union  P.  R.  Ca  64  Fed.  182; 
Chicago,  M.  A  St  P.  R.  0».  v.  Tompldi^ 
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176  U.  S.  176,  44  L.  ed.  421,  20  Sop.  OL 
Hep.  336;  AtUntie  CoMt  Line  R.  Ca  y. 
Floride,  203  U.  B.  266,  260,  51  L.  ed.  174, 
176,  27  Sup.  Ot  Rep.  108;  St.  Loub  South- 
western R.  Co.  ▼.  Allen,  187  Fed.  201. 

The  to-ealled  revenue  heaie  of  apportion- 
ing expenses  between  state  and  interstate 
business  was  adopted  hj  the  court;  that  is, 
the  rate  per  passenger  mile  for  state  travel 
being  higher  than  for  interstate  travel,  it 
was  assumed  that  the  eost  of  conducting 
the  business  was  higher,  at  least  in  like 
proportion.  This  was  wrong,  and  the  evi- 
dence shows  that  the  rates  for  state  and 
interstate  travel  were  fixed  without  regard 
to  the  relatiTe  cost  of  each  kind  of  business. 

Ames  y.  Union  P.  R.  Co.  64  Fed.  165; 
Southern  P.  Co.  t.  Bartine,  170  Fed.  757. 

The  service  rendered  is  an  important  fac- 
tor to  be  considered  in  dividing  the  expense 
between  state  and  interstate  traffic. 

Minneapolis  4  St.  L.  R.  Co.  v.  Minnesota, 
186  U.  S.  257,  46  L.  ed.  1151,  22  Sup.  Ct. 
Rep.  000;  Lake  Shore  4  M.  S.  R.  Co.  v. 
Ohio,  173  U.  8.  301,  43  L.  ed.  708,  19  Sup. 
Ot  Eep.  465;  Cleveland,  C.  C.  4  St.  L.  R. 
Co.  ▼.  Illinois,  177  U.  S.  521,  44  L.  ed. 
871,  20  Sup.  Ot  Rep.  722;  Missouri  P.  R. 
Co.  ▼.  Kansas,  216  U.  a  262,  54  L.  ed. 
472,  30  Sup.  Ct.  Rep.  330;  Atlantic  Coast 
Line  R.  Co.  v.  North  Carolina  Corp.  Com- 
mission, 206  U.  S.  1,  51  L.  ed.  933,  27  Sup. 
Ot  Rep.  585,  11  Ann.  Cas.  398;  Smyth  v. 
Ames,  169  U.  S.  466,  42  L.  ed.  819,  18  Sup. 
Ot  Rep.  418;  Covington  4  L.  Tump.  Road 
Co.  ▼.  Sandford,  164  U.  B.  596,  41  L.  ed. 
566,  17  Sup.  Ct  Rep.  198. 

Cost  to  the  company  is  not  alone  to  be 
taken  into  account  The  service  rendered 
is  to  be  considered  also  in  determining  the 
propriety  of  the  rate.  The  theory  adopted 
by  the  circuit  court  disregards  the  quality 
ol  the  service,  and  burdens  state  business 
with  expenses  incurred  for  the  benefit  of 
interstate  business,  and  with  the  cost  of 
conveniences  to  interstate  travel  which  re- 
sult in  inconvenience  to  state  travel,  thus 
charging  state  travelers  for  disservice 
rather  than  for  service,  and  making  those 
pay  most  who  get  least 

Lake  Shore  4  M.  S.  R.  Co.  v.  Ohio^  173  U. 
8.  285,  301,  43  L.  ed.  702,  708,  10  Sup.  Ot 
Bap.  465;  aeveland,  C  C.  4  St.  L.  R.  Co. 
▼.  lUinoU,  177  U.  S.  514,  44  L.  ed.  868, 
20  Sup.  Ct  Rep.  722;  Missouri  P.  R.  Co. 
T.  BAnsas,  216  U.  S.  262,  54  L.  ed.  472, 
SO  Bup.  Ct.  Rep.  330. 

The  companies  have  utterly  failed  to 
meet  the  rule  and  furnish  the  proof.  Their 
testimony  is  not  sufficient  They  have 
failed  to  make  a  full  disclosure  to  the  court, 
and  have  not  attempted  to  account  for 
MMimous  expense  items,  nor  to  account 
far  abnomal  operating  expenses, 
•7  Jj.  6d. 


Chicago  4  O.  T.  R.  Co.  v.  Wellman,  143 
U.  a  330,  343,  345,  36  L.  ed.  176,  170,  180, 
12  Sup.  Ct  Rep.  400;  Wiilcox  v.  Consoli- 
dated Gas  Co.  212  U.  S.  54,  53  L.  ed.  382, 
29  Sup.  Ct.  Rep.  192,  15  Ann.  Cas.  1034; 
Knoxville  ▼.  Knoxville  Water  Co.  212  U. 
S.  16,  53  L.  ed.  381,  29  Sup.  Ct.  Rep.  148. 

Messrs.  Elliott  W.  Major,  Attorney  Gen- 
eral, and  Mr.  John  M.  Atkinson,  Assistant 
Attorney  General,  also  filed  a  brief  for 
Knott  et  aL 

Mr.  Frank  Hagerman  argued  the  cause, 
and  with  Messrs.  W.  F.  Evans,  Gardiner 
Lathrop,  Robert  Dunlap,  Thomas  R.  Mor- 
row, M.  A.  Low,  M.  L.  Bell,  S.  W.  Moore, 
J.  D.  Hostetter,  James  Hagerman,  Joseph 
M.  Bryson,  Chester  M.  Dawes,  0.  M.  Spen- 
cer, John  H.  Lucas,  and  John  Barton  Payne, 
Aled  a  brief  for  the  railroad  companies: 

The  evidence  discloses  that  the  rates  in 
question  are  confiscatory.  If,  however,  there 
is  any  question  as  to  the  weight  of  the  evi- 
dence, it  is  to  be  remembered  that  the  cases 
now  stand  upon  appeal,  where  the  matter 
is  viewed  somewhat  differently  than  if  they 
were  being  presented  to  a  court  of  first 
instance.  Every  presmnption  is  in  favor  of 
the  finding  below  (Shepard  v.  Northern  P. 
R.  Co.  184  Fed.  765),  which  must  be  sus- 
tained unless  the  record  shows  there  has 
been  some  clear  misconception  of  the  evi- 
dence or  misapplication  of  the  law.  This 
rule  has  been  frequently  announced  as  ap- 
plicable to  masters'  reports  (Tilghman  v. 
Proctor,  125  U.  S.  136,  149,  31  L.  ed.  664, 
668,  8  Sup.  Ct  Rep.  894;  Callaghan  t. 
Myers,  128  U.  S.  617,  664,  32  L.  ed.  547, 
662,  9  Sup.  Ct.  Rep.  177;  Furrer  v.  Ferris, 
145  U.  S.  132,  36  L.  ed.  649,  12  Sup.  Ct. 
Rep.  821;  Fisher  v.  Shropshire,  147  U.  a 
133,  146,  37  L.  ed.  109,  116,  3  Sup.  Ct.  Rep. 
201),  especially  where  the  reference  was 
by  consent  and  of  recent  years  has  been 
applied  to  the  findings  in  equity  cases  by 
the  court  below  (Pazson  v.  Brown,  10  C.  C. 
A.  144,  27  U.  S.  App.  49,  61  Fed.  888;  War- 
ren V.  Burt,  7  C.  C.  A.  110,  12  U.  S.  App. 
691,  58  Fed.  101;  Stuart  v.  Hayden,  18 
C.  C.  A.  623,  36  U.  S.  App.  462.  72  Fed. 
408;  Fitchett  v.  Blows,  20  C.  C.  A.  290, 
36  U.  S.  App.  697,  74  Fed.  51;  Farmers' 
Loan  4  T.  Co.  v.  McClure,  24  C.  C.  A.  65, 
49  U.  S.  App.  43,  78  Fed.  210;  Mann  v. 
Keene  Guaranty  Sav.  Bank,  29  C.  0.  A. 
549,  57  U.  S.  App.  654,  86  Fed.  53;  North 
American  Exploration  Co.  v.*  Adams,  45  0. 
C.  A.  188,  104  Fed.  408,  21  Mor.  Min.  Rep. 
65;  Thallman  v.  Thomas,  49  C.  C.  A.  323, 
111  Fed.  283,  21  Mor.  Min.  Rep.  573;  Man- 
hattan L.  Ins.  Co.  V.  Wright  61  C.  C.  A. 
138,  126  Fed.  83;  Paulus  v.  M.  M.  Buck 
Mfg.  Ca  64  C.  0.  A.  162,  129  Fed.  597; 
Coder  ▼.   Arts,   15   LJLA.(NJ9.)    372,  8t 
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a  C.  A.  SI,  152  Fed.  046;  lowk  v.  C»rr  67S,  M  L.  ed.  1200,  31  Sup.  Ct.  Rep.  224,  220 

112  a  a  A.  477,  101   Fed.  263;   Snider  v  U.  8.  818,  65  L.  ed.  612,  81   Sup.  Ct  Rep. 

D<jbM>n,  21  C.  C.  A.  76,  40  U.  S.  App.  Ill  721;  Shepard  v.  Northern  P.  R.  Co.  IH  Fed. 

7i  Fed.  758;  Keamj  Countj  v.   Irvine,  61  BOS);  bj  Judge  Trieber  (Re  Arkftnsu  RkU 

C.  C.  A.  607,  12S  Fed.  608;  Order  of  Vuitei  Cue*,  187  Fed.  200);   by  Judge  FuriagUw 

ConunerciBl    Traveler    v.    McAdajn,    61    C  in    the   Nevrnda   Cue    (Southern   P.   Co.   r. 

C.  A.  22,  126  Fed.  366;  Idaho  Min.  k  Mil]  Bartine,  170  Fed.  761);  uid  by  Judge  U«- 

Co.   T.   Davis,   50   C.   C.   A.   200,    123   Fed  Pherson  below. 

307;  Big  Six  Development  Co.  t.  Mitchell  The  question  received  iatelligeat  couaider- 

I  L.R.A.(N.8.)  332,  70  C.  C.  A.  669,  13E  ation  from  the  New  York  court  of  appeal* 
Fed.  279).  iu  People  ex  rel.  Jamaica  Water  Supply  Co. 

Judge  UcPheraon,  in  an  elaborate  opin-  v.  SUte  Tax  Conm.  1S6  N.  Y.  39,  B9  N.  X. 

ion   and   Ipecial   ADdinga   of   fact,   reached  681,  where  it  wu  laid  that  this  valuation 

the  conclusion   that   the   rates  in   question  "**  to  be  fixed  as  of  the  time  when  the  in- 

were  clearly   confiscatory.     His   method   ol  quiry  was  made,  which  must  necessarily  be 

asoerUining    their  iniufBciency    was    upon  ^^^  result,  because  an  injunction,  when  it 

the  same  principle  as  that  adopted  in  Atch-  finally  goes,  is  subject  to  the  condition  that 

ison,  T.  &  S.   F.  R.   Co.  v.   Love,   177   Fed.  '^  "^^J  be  dissolved  in  the  future  if   tima 

403,  1S5  Fed.   321,   107   C.   G.  A.   403,   218  prove*  the  rate*  to  be  rcaaonable. 

U.  S.  676,  64  L.  ed.  1205,  31  Sup.  Ct  Rep.  J^""^  v.  Union  P.  R.  Co.  64  Fed.  166,  169 

224,  220  U.  S.  618,  66  L.  ed.  612,  31  Sup  ^-  S-  *66,  42  L.  ed.  810,   18  Sup.  Ct.  Hep. 

Ct   Rep.   721 ;   Be  ArttAnsas   R.  Ratee,   163  418;  Re  Arkansas  Rate  Cases,  187  Fed.  200, 

Fed.  141,  187  Fed.  200;  Amea  v.  Union  P  349;  Central  R.  Co.  v.  Northampton  County, 

H.   Co.  64  Fed.   166,   169   U.  S.  469,   42  L.  H  Northampton  Co.  Rep.  S42. 

ed.  819,  18  Sup.  Ct  Rep.  418;  Chicago,  M  The  whole  valuation  is  to  be  based  upon 

ft  St  P.  R.  Co.  V.  Tompkins,  178  U.  S.  187,  ""^  consideration  of  all  the  facta  and  cir- 

44  L.  ed.  417,  20  Sup.  Ct  Bop.  336;  Niirth  cumitances     in     evidence,— bonds,     stock*, 

em  P.  R.  Co.  v.  Keyet,  91   Fed.  47 ;   Shep-  franchises,   cost    of   construction,    earnings, 

ard  V.  Northern   P.   R,   Co.   184   Fed.   765;  ""d  oU>"  matter*. 

Pennsylvania  R.  Co,  v.  Philadelphia  County  *■"«■  '■  Union  P.  R.  Co.  64  Fed.  177,  169 

220  Pa.  100,  15  LJl.A.(N.S.)   108,  68  Atl  U.  S.  466.  647,  42  L.  ed.  810,  849,  18  Sup.  Ct. 

876;  Central  R.  Co.  v.  Northampton  County,  K«P-  *'8;   Southern  P.  Co.   v.  Bartine,   170 

II  Northampton  Co.  Rep.  342;  Missouri,  Ped.  761;  Shepard  v.  Northern  P.  R.  Oo.  184 
K.  ft  T.  R.  Co.  V.  Love,  177  Fed.  403,  107  ^e^-  802;  Missouri,  K.  ft  T.  R.  Co.  v.  Love, 
a  C.  A.  403,  185  Fed.  321,  218  U.  S.  676,  1"  ^^^-  *"5.  107  Q  C.  A.  403,  186  Fed.  321, 
54  L.  ed.  1206,  31  Sup.  Ct  Rep.  224,  220  ^'^  ^-  ^-  ^''^-  **  L.  ri-  1206,  31  Sup.  Ct 
U.  S.  618,  65  L.  ed.  612,  31  Sup.  a.  Rep  '^'P-  ^'  ^20  U.  S.  618,  65  L.  od.  612,  31 
72],  Sup.  Ct  Rep.  721;   Re  Arkansas  R.  Rate*, 

As  a  start  upon  the  question  of  valuation,  J,"  ^">-  "' i  '^'"«''  '■  Consolidated  Gaa 

there  must  b«^LscerUined  the  value  of  the  ^o.  212  U.  S.  10,  44,  53  L.  ed.  382,  306,  2S 

whole  property  in  the  state  devoted  to  all  ^up.  Ct.  Rep.  192.  16  Ann.  Cas.  1034;  Spring 

lt>   uses.       Presumptively,   the   bonds    and  ^»"«r   Waterworks   v.   San  Francisco,   1« 

stocks,  properly  apportioned,  represent  that  ^«'-  '^^'   Monongahela  Nav.  Co.  v.  United 

value    Ames  v.  Uni^  P.  R.  Co.  64  Fed.  177;  S^**'.  "^  U.  S.  312,  328,  37  L.  ed.  463,  468, 

Southern  P.  Co.  v.  Bartine,  170  Fed.  761).  ^^  Sup.  Ct.  Rep.  622;  State  B.  Tax  Oases, 92 

However,   included   therein  as   elements   of  "■  S-  «02.  605.  23  L.  ed.  669,  670;  Columbus 

value  are  the  income,  good  will,  franchises,  Southern  B.  Co.  v.  Wright,   161   U.  S.  470, 

cost    of    construction,    action   if  the  SUte  "B,  38  L.  ed.  238,  243  14  Sup.  Ct.  Rep.  396; 

•qualiting  board,  and   other  considerations,  A***""'  =»P-  °°-  '■  °^"*  8t»te  Auditor,  168 

•uch  a.  the  company  being  a  going  concern  "■  S-  W.  221,  41  h.  ed.  683,  606,  17  Sup.  Ct 

The  rule  under  which  iL  v^JIftiou  is  to  ^f  '?"=  T''"",^"?"',?-  *L*  ^\  ^*^^ 

be   determined  bas   been  aecurutely   stated  '■?";'""■*""■  ^- *"'*?••"  h!^  l,"*.' 

by  Mr.  Justice  Brewer   (Ames  v.  Union  P.  ><»^  »«  Sup.  Ct  Rep.  1114;  Nariivill.   C.  4 

a  Co.  64  Fed.  177)  ;  by  Mr.  Justice  Harlan  ^^  \.^  ^.J-  '^"""U^""^^'  ^^  ^ 

(169  U.  S.  468,  647,  42  L.  ed.  810,  18  Sup.  ^^0;  Metropohtaa  Tni.t  Co.  v.  Houston  ft 

Ct    Rep.   418);    by    Mr.   Justice    Feckham  T.  G  R.  Co.  00  Fed.  6S3;  He  Proposed  Ad- 

(Wilcox  V.  Consolidated  Gas  Co.  212  U.  8.  ''""«■  ">  Freight  Rates,  0  Inters.  Com.  Re^ 

19,  63  L.  ed.  382,  29  Sup.  a.  Rep.   102,  IS  ^^^ 

Ann.  Cas.  1084) ;  by  Judge  Morrow  (Spring  Interest  upon  bonds  of  a  going  coneen 

Valley   Waterworks   v.   San   Francisco,    124  i«  at  least  a  criUrion  of  a  higher  value  thaa 

Fed.  692);  by  Judge  Hook  (Missouri,  K.  ft  the  amount  of  the  bonded  debt 

T.R.  Co.  V.  Love.  177  Fed.  403) ;  by  Judge  Chicago,  M.  ft  St.  P.  R.  Co.  v.  Tompkia*. 

BMbom  (Love  r.  Atchison,  T.  ft  8.  F.  R.  M  Fed.  363,  reversed  in  176  V.  S.  167,  ITS, 

Ol  107  a  C.  A.  408,  186  Fed.  821;  218  0.  S.  44  L.  ed.  417,  4S2,  80  Sup.  Ct  Rep.  33fi 

»7«  ISO  V-  >. 
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Chicago,  M.  &  St.  P.  R.  Co.  v.  Smith,  110 
Fed.  473;  Beale  &  W.  Railroad  Rate  Regu- 
lation, §§  888,  392,  393,  437;  New  Memphis 
Gas  &  Light  Co.  y.  Memphis,  72  Fed.  952; 
Chicago  ft  N.  W.  R.  Co.  v.  Dey,  1  L.RjL 
744,  2  Inters.  Com.  Rep.  325,  35  Fed.  879. 

Having  ascertained  the  total  value  of  all 
the  property  in  the  state,  devoted  to  all 
uses,  the  next  step  Is  to  find  what  part  of 
this  value  is  properly  assignable  to  the 
classes  of  traffic  in  question.  The  only  way 
in  which  to  make  this  ascertainment  is  by 
taking  such  proportion  of  the  entire  value 
as  the  earnings  from  that  class  of  business 
which  is  in  question  bear  to  the  entire  rev- 
enue in  the  state  from  all  sources. 

Re  Arkansas  R.  Rates,  163  Fed.  141,  187 
Fed.  817;  Missouri,  K.  &  T.  R.  Co.  v.  Love, 
177  Fed.  497;  107  C.  C.  A.  403,  186  Fed. 
828;  Shepard  v.  Northern  P.  R.  Co.  184  Fed. 
810;  Ames  v.  Union  P.  R.  Co.  64  Fed.  165; 
Smyth  V.  Ames,  169  U.  S.  466,  42  L.  ed. 
819,  18  Sup.  Ct.  Rep.  418;  Chicago,  M.  &  St. 
P.  R.  Co.  V.  Tompkins,  90  Fed.  363;  State 
ex  rel.  Ellis  v.  Atlantic  Coast  Line  R.  Co.  48 
Fla.  146,  37  So.  657;  Beale  &  W.  Railroad 
Rate  Regulation,  §  466;  Southern  P.  Co.  v. 
Bartine,  170  Fed.  751. 

The  first  or  equal  division  of  expenses  be- 
tween state  and  interstate  business  should 
be  upon  the  revenue  basis. 

Ames  V.  Union  P.  R.  Co.  64  Fed.  165;  Chi- 
cago, M.  &  St.  P.  R.  Co.  V.  Tompkins,  176 
U.  S.  167,  44  L.  ed.  417,  20  Sup.  a.  Rep. 
336;  Smyth  v.  Ames,  169  U.  S.  466,  42  L. 
ed.  819,  18  Sup.  Ct.  Rep.  418;  Chicago,  M. 
&  St.  P.  R.  Co.  V.  Keyes,  91  Fed.  47;  Re 
Arkansas  R.  Rates,  163  Fed.  141;  Buell  v. 
Chicago,  M.  ft  St.  P.  R.  Co.  Wis.  R.  Com. 
Rep.  [1907]  pp.  179,  180;  Missouri,  K.  ft  T. 
R.  Co.  V.  Love,  177  Fed.  498,  107  C.  C.  A. 
403,  185  Fed.  330,  218  U.  S.  675,  54  L.  ed. 
1205,  31  Sup.  Ct.  Rep.  224,  220  U.  S.  618,  55 
L.  ed.  612,  31  Sup.  Ct.  Rep.  721;  Shepard  v. 
Northern  P.  R.  Co.  184  Fed.  810;  Re  Arkan- 
sas Rate  Cases,  187  Fed.  820;  Cedar  Hill 
Coal  ft  Coke  Co.  v.  Colorado  ft  S.  R.  Co.  16 
Inters.  Com.  Rep.  893;  Gustin  v.  Atchison, 
T.  ft  S.  F.  R.  Co.  8  Inters.  Com.  Rep.  277. 

There  is  a  substantial  extra  cost  of  doing 
state  business  over  interstate,  which  should 
be  deducted  from  the  earnings. 

Ames  V.  Union  P.  R.  Co.  64  Fed.  165,  169 
U.  S.  466,  469,  42  L.  ed.  819,  843,  18  Sup. 
Ct.  Rep.  418;  Chicago,  M.  ft  St.  P.  R.  Co.  v. 
Tompkins,  176  U.  S.  167,  178,  179,  44  L.  ed. 
417,  422,  423,  20  Sup.  Ct.  Rep.  336;  Chicago, 
M.  ft  St.  P.  R.  Co.  V.  Keyes,  91  Fed.  47; 
Re  Arkansas  R.  Rates,  163  Fed.  142;  Buell 
V.  Chicago,  M.  ft  St.  P.  R.  Co.  Wis.  R.  Com. 
Rep.  p.  182;  Missouri,  K«  ft  T.  R.  Co.  v. 
Love,  177  Fed.  493,  107  C.  C.  A.  403,  185 
Fed.  821,  218  U.  S.  675,  54  L.  ed.  1205,  31 
Sup.  Ct  Rep.  224,  220  U,  8,  618,  55  L.  ed. 
S7  Xi.  ea. 


612,  31  Sup.  Ct.  Rep.  721;  Shepard  v.  North- 
em  P.  R.  Co.  184  Fed.  765. 

The  extra  cost,  when  ascertained  at  the 
low  percentages  of  50  per  cent  for  freight 
and  25  per  cent  for  passenger  business,  al- 
lows for  the  extra  revenue  per  mile  from 
the  short  haul  business. 

Missouri,  K.  ft  T.  R.  Co.  v.  Love,  177  Fed. 
499;  Shepard  v.  Northern  P.  R.  Co.  184  Fed. 
765;  Re  Arkansas  Rate  Cases,  187  Fed.  320. 

If  the  division  were  made  differently,  the 
result  would  be  the  same.  The  Nebraska, 
North  Dakota,  South  Dakota,  and  Okla- 
homa divisions  were  by  the  same  method. 
The  Minnesota  and  Arkansas  divisions  of 
expenses  upon  final  hearing  prove  that  the 
theory  adopted  below  brought  a  fair  re- 
sult. 

Ames  V.  Union  P.  R.  Co.  64  Fed.  165,  169 
U.  S.  466,  42  L.  ed.  819,  18  Sup.  Ct.  Rep. 
418;  Chicago,  M.  ft  St.  P.  R.  Co.  v.  Tomp- 
kins, 176  U.  S.  167,  44  L.  ed.  417,  20  Sup.  Ct. 
Rep.  336;  Chicago,  M.  ft  St.  P.  R.  Co.  v. 
Keyes,  91  Fed.  47;  Shepard  v.  Northern  P. 
R.  Co.  184  Fed.  765;  Re  Arkansas  Rate 
Cases,  187  Fed.  290. 

It  is  immaterial  whether  the  railroad 
does  or  does  not  make  up  its  losses  by 
charging  more  or  less  to  other  traffic. 

Central  R.  Co.  v.  Northampton  County, 
11  Northampton  Co.  Rep.  342;  Missouri,  K. 
ft  T.  R.  Co.  V.  Love,  177  Fed.  493. 

If,  as  a  matter  of  fact,  the  laws  directly 
affect  interstate  commerce,  they  violate  the 
Federal  Constitution,  which  vesta  in  Con- 
gress exclusively  the  regulation  of  inter- 
state commerce. 

Ex  parte  Young,  209  U.  S.  123,  52  L.  ed. 
714,  13  L.R.A.(N.S.)  932,  28  Sup.  a.  Rep. 
441,  14  Ann.  Cas.  764;  Missouri,  K.  ft  T.  R. 
Co.  V.  Love,  177  Fed.  493;  Shepard  v.  North- 
em  P.  R.  Co.  184  Fed.  765. 

Any  law,  no  matter  what  its  form,  which 
substantially  and  directly  affects  or  inter- 
feres with  interstate  commerce,  is  void. 
The  court  will  disregard  forms  or  names, 
and  look  through  both  for  the  substance  of 
things. 

Galveston,  H.  ft  T.  R.  Co.  v.  Texas,  210 
U.  8.  217,  227,  52  L.  ed.  1031,  1087,  28  Sup. 
Ct.  Rep.  638;  Western  U.  Teleg.  Co.  v.  Kan- 
sas, 216  U.  S.  1,  27,  54  L.  ed.  355,  866,  30 
Sup.  Ct.  Rep.  190;  Pullman  Co.  v.  Kansas, 
216  U.  S.  56,  62,  54  L.  ed.  378,  384,  80  Sup. 
Ct.  Rep.  232;  International  Textbook  Co. 
V.  Pigg,  217  U.  S.  91,  54  L.  ed.  678,  27 
LJIA..(N.S.)  498,  30  Sup.  Ct.  Rep.  481,  18 
Ann.  Cas.  1103;  Louisville  ft  N.  R.  Co.  v. 
Eubank,  184  U.  S.  27,  47,  46  L.  ed.  416,  424, 
22  Sup.  Ct.  Rep.  277. 

The  rule  has,  since  the  hearing  below, 
been  applied  to  the  piping  of  natural  gas 
(West  V.  Kansas  Natural  Gas  Co.  221  U. 
S.  229,  55  L.  ed.  716,  85  LJLA.(N.S.)  1198, 
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81  Sup.  Ci.  Rep.  664),  the  issuance  of  free 
transportation  (Louisville  &  N.  R.  Co.  t. 
Mottley,  219  U.  S.  467,  56  L.  ed.  297,  34 
LJLA.(N.S.)  671,  31  Sup.  a.  Rep.  265;  Chi- 
eago,  L  &  L.  R.  Co.  T.  United  States,  219 
U.  S.  486,  56  L.  ed.  305,  31  Sup.  Ct.  Rep. 
272),  the  stoppage  of  all  trains  at  junctions 
(Hemdon  t.  Chicago,  R.  L  &  P.  R.  Co.  218 
U.  S.  135,  54  L.  ed.  970,  30  Sup.  Ct.  Rep. 
633;  Roach  v.  Atchison,  T.  &  S.  F.  R.  Co. 
218  U.  S.  159,  54  L.  ed.  978,  30  Sup.  Ct. 
Rep.  639),  and  state  car  distribution  (St. 
Louis  Southwestern  R.  Co.  ▼.  Arkansas,  217 
U.  S.  136,  54  L.  ed.  698,  29  L.RA.(N.S.) 
802,  30  Sup.  Ct.  Rep.  476).  The  most 
striking  and  forceful  examples  of  the  rule, 
every  line  of  each  opinion  being  an  argu- 
ment against  the  validity  of  the  state  rates, 
are  found  in  the  recent  opinions  of  Mr. 
Chief  Justice  White  (Northern  P.  R.  Co.  v. 
Washington,  222  U.  S.  370,  56  L.  ed.  237, 
32  Sup.  Ct.  Rep.  160),  Mr.  Justice  McKenna 
(Southern  R.  Co.  v.  Reid,  222  U.  S.  424,  56 
L.  ed.  257,  32  Sup.  Ct.  Rep.  140),  and  Mr. 
Justice  Van  Devanter  (Southern  R.  Co.  v. 
United  States,  222  U.  S.  20,  56  L.  ed.  72,  32 
Sup.  Ct.  Rep.  2;  Second  Employers*  Liabil- 
ity Cases  [Mondou  v.  New  York,  N.  H.  ft 
H.  R.  Co.]  223  U.  S.  1,  56  L.  ed.  327,  38 
LJLA.(N.S.)  44,  32  Sup.  Ct.  Rep.  169,  1  N. 
C.  C.  A.  875). 

One  of  the  leading  purposes  of  the  inter- 
state commerce  act  "is  to  prohibit  unjust 
discriminations  in  the  rendition  of  like  serv- 
ices under  similar  circumstances  and  con- 
ditions" (Interstate  Commerce  Commission 
V.  Baltimore  ft  O.  R  Co.  145  U.  S.  263,  36 
L.  ed.  699,  4  Inters.  Com.  Rep.  92,  12  Sup. 
Ct.  Rep.  844;  Interstate  Commerce  Com- 
mission V.  Chicago,  G.  W.  R.  Co.  209  U.  S. 
108,  52  L.  ed.  705,  28  Sup.  Ct.  Rep.  493). 
When  a  regulation  is  made  relative  to  in- 
terstate commerce,  and  a  state  provision 
exists  in  reference  thereto,  the  state  stat- 
ute must  give  way  (Gulf,  C.  ft  S.  F.  R.  Co. 
V.  Hefley,  158  U.  S.  98,  39  L.  ed.  910, 15  Sup. 
Ct.  Rep.  802),  for  it  is  enough  that  the  two 
statutes,  operating  upon  the  same  subject- 
matter,  prescribe  different  rules.  In  such 
case  one  must  yield,  and  that  one  is  the 
state  law.  When  there  is  a  congressional 
enactment,  not  even  a  state,  still  less  one 
of  its  artificial  creatures,  can  stand  in  the 
way  of  its  enforcement.  If  it  were  other- 
wise, the  government  and  its  laws  might 
be  prostrated  at  the  feet  of  local  authority 
(Northern  Securities  Co.  v.  United  States, 
193  U.  S.  333,  48  L.  ed.  698,  24  Sup.  a.  Rep. 
436). 

The  act  of  Congress  must  be  so  liberally 
construed  as  to  stamp  out  all  efforts  to 
evade  its  spirit.  This  court  has  spoken  in 
no  uncertain  terms  upon  this  subject  (New 
York,  N.  H.  ft  H.  R.  Oo.  V.  IntersUte  Com- 
i5§0 


merce  Commission,  200  U.  S.  361,  391,  50 
L.  ed.  515,  521,  26  Sup.  Ct.  Rep.  272;  Ar- 
mour Packing  Co.  v.  United  Staiea,  209  U. 
S.  56,  71,  52  L.  ed.  681,  691,  28  Sup.  (X  Rep. 
428). 

The  laws  are  void  in  part,  and  hence  void 
as  a  whole. 

Illinois  C.  R.  Co.  v.  McKendree,  203  U.  8. 
514,  529,  51  L.  ed.  298,  304,  27  Sup.  Ct. 
Rep.  153;  Getting  v.  Kansas  City  Stock 
Yards  Co.  (Cotting  v.  Godard)  183  U.  8.  79, 
112,  46  L.  ed.  92,  110,  22  Sup.  Ct.  Rep.  30; 
Connolly  v.  Union  Sewer  Pipe  Co.  184  U.  8. 
540,  564,  46  L.  ed.  679,  691,  22  Sup.  Ct.  Rep. 
431 ;  United  States  v.  Ju  Toy,  198  U.  8.  253, 
262,  49  L.  ed.  1040,  1044,  25  Sup.  Ct.  Rep. 
644;  United  SUtes  v.  Reese,  92  U.  8.  214, 
222,  23  L.  ed.  563,  566;  Trade-Mark  Caaea, 
100  U.  8.  82,  98,  99,  25  L.  ed.  550,  553,  554; 
Allen  V.  Louisiana,  103  U.  S.  80,  26  L.  ed. 
318 ;  Baldwin  v.  Franks,  120  U.  S.  678,  685, 
689,  30  L.  ed.  766,  768,  769,  7  Sup.  Ct.  Repw 
656,  763;  Poindexter  v.  Greenhow,  114  U.  8. 
270,  305,  29  L.  ed.  185,  197,  6  Sup.  Ct  Rep. 
903,  962;  Employers'  Liability  Cases  (How- 
ard V.  Illinois  C.  R.  Co.)  207  U.  8.  463,  500, 
52  L.  ed.  297,  310,  28  Sup.  Ct  Rep.  141. 

The  two-cent  fare  law  makes  that  rate 
apply  only  to  roads  being  more  than  45 
miles  in  length.  It  is  clearly  discrimina- 
tory for  this  reason. 

Cotting  V.  Kansas  Citj  Stock  Tarda  Co. 
(Cotting  V.  Godard)  183  U.  8.  79,  112,  46 
L.  ed.  92,  110,  22  Sup.  Ct.  Rep.  30;  Qolf, 
C.  ft  S.  F.  R.  Co.  V.  EUis,  165  U.  S.  150, 
159,  41  L.  ed.  666,  669,  17  Sup.  Ct  Rep. 
255;  Connolly  v.  Union  Sewer  Pipe  Go.  184 
U.  S.  564,  46  L.  ed.  691,  22  Sup.  Ct  Repi 
431. 

Amendatory  and  supplementary  matter 
can,  in  the  interest  of  justice,  be  treated  as 
an  original  bill. 

Kennedy  v.  Bank  of  Georgia,  8  How.  586, 
609,  610,  12  L.  ed.  1209,  1218,  1219;  Great 
Western  Teleg.  Co.  v.  Purdy,  162  U.  8.  329, 
335,  40  L.  ed.  986,  990,  16  Sup.  Ct  Rep. 
810;  Schenck  v.  Peay,  Woolw.  175,  Fed. 
Gas.  No.  12,450;  Rosa  v.  Ft  Wayne,  58 
Fed.  406;  Vigneron  v.  Auto  Time  Saver  R*> 
pair  Kit  Co.  171  Fed.  581;  Mackintosh  v. 
Flint  ft  P.  M.  R.  Co.  34  Fed.  614;  Neale  v. 
Neale,  9  Wall.  1,  19  L.  ed.  590. 

The  bill  was,  however,  properly  supple* 
mentary. 

Story,  Eq.  PL  10th  ed.  §§  336,  345,  346. 

The  bill  was  not  multifarious. 

Perkins  v.  Northern  P.  R.  Co.  155  Fed. 
448;  Salvidge  v.  Hyde,  5  Madd.  Ch. 
138;  Hayden  v.  Thompson,  17  C.  C.  A.  692, 
36  U.  8.  App.  361,  71  Fed.  67;  Brown  v. 
Guarantee  Trust  ft  S.  D.  Co.  128  U.  8.  403, 
412,  32  L.  ed.  468,  470,  9  Sup.  Ct  Rep.  127; 
Grant  v.  Phcsnix  Mut.  L.  Ins.  Co.  121  U.  a 
105,  112,  30  L.  ed.  906,  908,  7  Sup.  Ct  Bm^ 
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$41  i  Nelxm  ».  Hill,  6  How.  127,  1!  L  «!•  'hi»  view  w»b  correct,  bccftUH  the  finffinga 

81;    Unltad   BtAtci  v.    Flountoy   Live^Stock  rere  sepirately  mwie  aiid  eonfUutlon  lep- 

k   Re»l   EstM   Co.   es   F«d.   886;    Way   *.  iratel;  comidered  at  to  euh  of  the  two 

Brkgaw,  Ifl  N.  J.  £q.  213,  84  Am.  Dee.  147;  lUeiea   of  btuineu.     In  etch  of   theM   in- 

Storj,  Eq.  PI.   10th  ed.  286,   280;    Foster,  itancea,  however,  the  r»tM,  coMidered  lep- 

Fod.  Pr.  76;  VlrginU  t.  We«t  Virgini*,  208  ir»tely,    were    conflic»tor7.      Hance,    torn- 

V.  a  200,  61  L.  ed.  1068.  27  Sup.  Ct  Rep.  lined,  they  were  necewarily  to.    Thii  leemi 

732,  «  be  jiut  mnd  fkir,  and  w»  the  coime  that 

Even  if  tUi  oonrt    be    not    coneluilvely  »"  below  in  these  cmm  pursued  by  both 

bound  by  the  finding  (rf  f»ct  m^de  below,  yet  »rtiM  at  the  triil,  for  both  there  submitted 

piwunpUnly   (8hep»rd  t.  Northern  P.  B.  heir    statemeaU,    showing    tepmrately    the 

Co.  184  Fed.  Tea)  th»t  Onding  i«  correct.  oaa  upon  e*ch  of  the  two  c1mm«  of  buii- 

An  nnrettonkble  rUe  upon  one  commodity  less. 

cut  be   attacked   regirdleM  of  the   reason-  jj,    Oardiner  L«Uirop  »l«o  argued  the 

ableneat  of  a  return  from  a  body  of  rate*.  ^„„  ^j  filed  ,  brief  for  the  nUlroad  •om- 


Bailroad      Commiuion      t.      Cumberland 


Teloph.  i,  Tel^.  Co.  ZIZ  U.  B.  414.  420,  63  jf^^  ^j,ij  tit  MiaaUiippi  riTer  but   the 

L.  ed.  877,  «80,  20  Bup.  Ct  Rep.  367;  At-  Missouri  river  also  ia  and  wiU  continue  to 

lantie  Coast  Line  R.  Co.  v.  North  Carolina  ^  ^  controlling  Influence  in  the  matter  of 

Corp.   CammiBBion,  200  U.  S.   1,  81   L.   ed.  .^^  ^,  long  m  the  river  remains  naviga- 

638,  87  Bup.  Ct  Bep.  686,  II  Ann.  Cas.  398.  ,1^  to  ito  present  capacity. 

In  the  cases  heretofore  decided,  it  teems  Interstate  Commerce  Commission  ».  Ala- 

to   hare   been   aasnmed   that   if    the   entire  ^ama   Uidiand   R.   Co.    108  U.   S.    144,    171, 

state  freight  business  wss,  irrespective  of  |2  l.  ed.  414,  424,  18  Sup.  Ct.  Rep,  46. 

any  other  class,  done  at  a  loss,  the  legisla-  ^g  wisdom  of  continuing  the  Mississippi 

tion  as  to  the  rate*  upon  that  business  ntiut  ;^ver  and  Missouri  river  as  basing  lines  was 

faU   (Ames  v.  Union  P.  R.  Co.  64  Fed.  166,  UBtinctly   recognized  and   approved   by  the 

16B  n.  B.   446,  42  L.  ed.   810,   18  Sup.  Ct  [ntersUte  Commerce  Commission. 

Rep.  418;    Chicago,  H.   ft  St  P.  B.   Co.   v.  interstate  Commerce  Commission  *.  Chi- 

Tompldns.  176  n.  8.  167,  44  L.  ed.  417,  20  .^^^^  B.  I.  ft  P.  R-  Co.  218  U.  8.  88,  107,  84 

Sup.  Ct  Rep.  S36  subsequently  below,  110  [^  ^d.  M6,  068,  30  Sup.  Ct  Bep.  851. 

Fed.  478;  Northern  P.  R.  Co.  v.  Keyet,  01  ti,b  comparatively  recent  deciuon  of  the 

Fed.  47).    A  liiie  course  was  pursued  when  intentato  Commerce  Commission  in  the  »o- 

paasenger   rates    were  separately   fiied  atd  ,^11^  Burnham-Hanna-Munger  Case,  npfaeld 

attacked    (Pennsylvania    R.    Co.    v.    Phila-  [,•  thU  court  in  218  U.  S.  88,  64  L.  ed.  848, 

delphia  County,  220  Pa.  100,  18  L.R.A.(N.S.)  ^  ^       q^^  ^^  55j^  „„„  but  to  emphasiie 

108,  68  AtL  676;   Central  B.  Co.  v.  North-  j^e  control  wbich  the  local  Missouri   rates 

ampton  County,  11  Northampton  (>».  Rep.  between  the  two  rivers  haa  so  long  exercised 

342;    Buell  v.  Chicago.  M.  ft  St  P.  B.  Co.  „^„  jnUretate  commerce. 

Wis.  R.  Com.  Rep.  Il«>7]  p.  170).     In  the  j^^  commerce  clause  of  the  Constitution 

Nebraska  case   (A°>«s  v.  Union  P.  R.  Co.  -         j^   Congress   sKluaive   and   plenary 

«4  Fed.  166,   100  U.  8.  4«,  42  L.  ed.  810.  |^^,  ^„,  commerce  among  the  tUtes,  and 

18  Sup.  a.  Rep.  418),  It  was  expressly  said  ^     ^^^^^  logisUtion  which  directly  aJIocts 

that  gains  from  mtertUte  freight  business  or   discriminates  against  such  eommeros  Is 

should  not  be  permitted  to  offset  the  losses  -3 

JT  -"V"'* '» '^5^  "T""".;. ";  '^;  oi'i""  '■  »ri".  • '™»«'  ••  ••*-"•• ' 

SL,.      ?■    ^  ^""jS'u"    ■*"'?■.,'  L.  »1.  23.  M,  TO,  Nora.  EItt  8.  B.  Co.  t. 

Northj«plon  Co  Hop     7!  11  .u  jjpl,„t,  t,,,      ,„■     3  cow.  ;Ui  8U1.  r^ight  T« 

JKldri  0.1  In  tt.  .lUck  upon  th.  lUl.  ^    ",5  „.„.  J3J   2,5   280,  21  U  ed.  JM, 

T.ST'   Ti"'  V"  '»">   •'""IJ   "?'    Ix  l62,163i  H.»d.n«n  T.  Hm  York,  M  n.  8. 

.1^  fnm  U»  pto.  ritl,„  fron  lb.  I»U,  273,  23  L.  ri.  MS,  HI,  S«;  Mo- 

•tjt.  o,  .Uf  t«f,M  bu.m«..    IE  a.  Ok-  y,;c„;,    ,   Klmb.ll,  102  U.  8.  391,  «»7. 

r-ri^^if;  r  .Kwb.^^^; «» ■■■  f  -■  -> /rr;^"s  ?-j: 
r^;,x"?r32ri'r;d''it\'; « ss:r';u^*rc'3',t/^ s 

state  passenger  and  freight  business  should  ReP-  826;  Railroad  Commission  Cases,  IW 

b«  separately  considered.     Mr.  JusUce  Van  U.  S.  307,  834,  20  L.  ed.  636,  845,  8  Bup.  Ct 

Devanter,  as  circuit  judge,  In  the  Arkenaai  Rep.  334,  388,  1101 ;  Wabaah,  Bt.  L.  ft  P.  B. 

case  (Rs  Arkansas  B.  Rate^  163  Fed.  Ml),  Co.  v.  Illinois.  118  U.  8.  557,  673,  30  L.  ad. 

JudfiS  Trisber  upon  final    bearing    thereol  244,  24B.  1  Inter*.  Com.  Rep.  31,  7  Sup.  Ok 

[187  Fed.  200),  and  Judge  Banboni  in  th(  Bep.  4;  United  BUtes  v.  Colorado  ft  N.  W. 

Minnesota  case  (Shopard  v.  Nortbem  P.  R  B.  Co.  15  L.R.A.(N.S.)  167,  86  C.  C  A.  27, 

Co.  184  Fed.  T66),  at  laast  assumed  thai  157  Fed.  321,  13  Ann.  Oaa.  803;  Nortbeia 

»T  I*,  ed.  >«> 


SUPREME  COURT  Of  THE  UNITED  STATES. 


Oct.  Temu, 


Securities  Co.  v.  United  States,  193  U.  S. 
197,  838,  336,  336,  48  L.  ed.  679,  698-700, 
24  Sup.  Ct.  Rep.  436;  Western  U.  Teleg.  Co. 
V.  Kansas,  216  U.  S.  1,  26,  27,  64  L.  ed.  365, 
366,  366,  30  Sup.  Ct.  Rep.  190;  Pullman  Co. 
▼.  Kansas,  216  U.  S.  66,  65,  54  L.  ed.  378, 
385,  30  Sup.  Ct.  Rep.  232;  Baltimore  &  0. 
R.  Co.  T.  Interstate  Commerce  Commis- 
sion, 221  U.  S.  612,  617,  618,  66  L.  ed.  878, 
882,  883,  31  Sup.  Ct.  Rep.  621;  Ex  parte 
Young,  209  U.  S.  123,  145,  62  L.  ed.  714,  723, 

13  L.R,A.(N.S.)  932,  28  Sup.  Ct  Rep.  441, 

14  Ann.  Gas.  764;  Missouri,  K.  &  T.  R.  Co. 
V.  Lore,  177  Fed.  493;  Shepard  t.  Northern 
P.  R.  Ca  184  Fed.  766. 

Th«  power  of  the  general  government  over 
oommerce  among  the  states  by  the  great 
artificial  highways  of  rail  is  just  as  com- 
prehensive and  controlling  and  all-embrao- 
ing  and  exclusive  of  state  burden  or  inter- 
ference as  it  is  over  such  commerce  by  the 
great  highways  of  water. 

Perkins  v.  Northern  P.  R,  Co.  155  Fed. 
445;  Pensacola  Teleg.  Co.  v.  Western  U. 
Teleg.  Co.  96  U.  S.  1,  8,  9,  24  L.  ed.  708,  710; 
California  v.  Central  P.  R.  Co.  127  U.  S.  1, 
39,  40,  32  L.  ed.  160, 157,  2  Inters.  Com.  Rep. 
153,  8  Sup.  Ct.  Rep.  1073;  Monongahela 
Nav.  Co.  V.  United  States,  148  U.  S.  312, 
342,  37  L.  ed.  403,  473,  13  Sup.  Ct.  Rep. 
622;  Re  Debs,  158  U.  S.  664,  590,  501,  39 
L.  ed.  1092,  1104,  1106,  16  Sup.  Ct.  Rep. 
900;  Second  Employers'  Liability  Oases 
(Mondou  V.  New  York,  N.  H.  &  H.  R.  Co.) 
223  U.  S.  1,  66  L.  ed.  327,  38  L.R.A.(N.S.) 
44,  32  Sup.  Ct.  Rep.  169,  1  N.  C.  C.  A.  876; 
United  States  v.  Rio  Grande  Dam  &  Irrig. 
Co.  174  U.  S.  690,  43  L.  ed.  1136,  19  Sup.  Ct. 
Rep.  770;  Baltimore  <&  0.  R.  Co.  v.  Mary- 
land, 21  Wall.  466,  22  L.  ed.  678. 

Conunerce  among  the  states  is  not  a 
technical  legal  conception,  but  a  practical 
one,  drawn  from  the  course  of  business. 

Swift  &  Co.  V.  United  States,  196  U.  8. 
376,  398,  49  L.  ed.  618.  626,  26  Sup.  Ct 
Rep.  276;  Loowe  v.  Lawlor.  208  U.  S.  274, 
299,  62  L.  ed.  488,  500,  28  Sup.  Ct.  Rep.  301, 
13  Ann.  Cas.  816. 

The  power  of  the  state  over  local  rates 
was  unquestioned  in  the  early  history  of 
railway  transportation,  when  railroads  oper- 
ated within  the  limits  of  the  state  which 
created  them,  and  all  traffic  was  intrastate. 
But  that  power  has  been  necessarily  cur- 
tailed by  the  development  of  the  railway 
systems,  the  legislation  of  Congress,  the 
growth  of  commerce  among  the  states,  and 
the  method  of  handling  all  commerce  indis- 
criminately on  the  same  trains,  whether 
intrastate  or  interstate,  so  that  whenever 
local  rates  directly  affect  interstate  rates, 
ike  national  authority  is  supreme,  and  state 
ri[|gulation  is  superseded. 

Southern  R.  Co.  v.  Reid,  222  U.  S.  424,  66 


L.  ed.  267,  32  Sup.  Ct.  Rep.  140;  E.  EL 
Saunders  &  Co.  v.  Southern  Exp.  Co.  18 
Inters.  Com.  Rep.  415. 

Every  state  law,  regardless  of  the  pur- 
pose for  which  it  was  passed,  whose  direct 
and  necessary  effect  is  substantially  to  in- 
terfere with  interstate  commerce,  is  void. 

Western  U.  Teleg.  Co.  v.  Kansas,  216  U. 
S.  1,  64  L.  ed.  356,  30  Sup.  Ct.  Rep.  190; 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Texas,  210 
U.  S.  217,  227,  62  L.  ed.  1031,  1037,  28  Sup. 
Ct.  Rep.  638;  Ludwig  v.  Western  U.  Teleg. 
Co.  216  U.  S.  162,  64  L.  ed.  429,  30  Sup.  Ct. 
Rep.  280. 

The  compelling  force  of  competition  in  the 
adjustment  of  interstate  rates  to  meet  state- 
made  rates  demonstrates  the  direct  effect  of 
such  rates  upon  interstate  commerce. 

Interstate  Commerce  Commission  v.  Balti- 
more &  0.  R.  Co.  146  U.  S.  263,  276,  36  L. 
ed.  699,  703,  4  Inters.  Com.  Rep.  92,  12 
Sup.  Ct.  Rep.  844;  Cincinnati  N.  O.  &  T.  P. 
R.  Co.  V.  Interstate  Commerce  Commission, 
162  U.  S.  184,  40  L.  ed.  935,  5  Inters.  Com. 
Rep.  391,  16  Sup.  Ct.  Rep.  700;  IntersUte 
Commerce  Commission  v.  Baltimore  &  O.  R. 
Co.  3  Inters.  Com.  Rep.  192,  43  Fed.  37; 
Interstate  Commerce  Commission  v.  Ala- 
bama Midland  R.  Co.  168  U.  S.  144, 164,  165, 
42  L.  ed.  414,  422,  18  Sup.  Ct.  Rep.  45; 
Louisville  A  N.  R.  Co.  v.  Behlmer,  176  U.  S. 
648,  44  L.  ed.  309,  20  Sup.  Ct.  Rep.  209; 
East  Tennessee  V.  &  G.  R.  Co.  v.  Interstate 
Commerce  Commission,  181  U.  S.  1,  18,  19, 
46  L.  ed.  719,  725,  726,  21  Sup.  Ct  Rep.  516; 
Louisville  &  N.  R.  Co.  v.  Eubank,  184  U.  S. 
27,  46  L.  ed.  416,  22  Sup.  Ct  Rep.  277; 
Northern  Securities  Co.  v.  United  States, 
193  U.  S.  197,  337,  338,  48  L.  ed.  869,  700, 
701,  24  Sup.  Ct.  Rep.  436;  Interstate  Com- 
merce Commission  v.  Chicago  G.  W.  R.  Co. 
209  U.  S.  108,  52  L.  ed.  705,  28  Sup.  Ct 
Rep.  493;  Interstate  Commerce  Conmiission 
V.  Diffenbaugh,  222  U.  S.  42,  66  L.  ed.  83, 
32  Sup.  Ct,  Rep.  22;  Shepard  v.  Northern 
P.  R.  Co.  184  Fed.  766;  Re  Arkansas  Rate 
Oases,  187  Fed.  290. 

An  analysis  of  certain  analogous  cases 
decided  by  this  court  shows  that  the  doc- 
trine for  which  we  contend  has  already  had 
express  judicial  sanction. 

The  Daniel  Ball,  10  Wall.  557,  19  L.  ed. 
999 ;  Hall  v.  DeCuir,  96  U.  S.  486,  24  L.  ed. 
547;  Wabash  St  L.  &  P.  R.  Co.  v.  Illinois, 
118  U.  S.  657,  572,  673,  30  L.  ed.  244,  249, 
260,  1  Inters.  Com.  Rep.  31,  7  Sup.  Ct  Rep. 
4;  Louisville  &  N.  R.  Co.  v.  Eubank,  184 
U.  S.  27,  46  L.  ed.  416,  22  Sup.  Ct  Rep.  277; 
Southern  R,  Co.  v.  United  States,  222  U.  8. 
20,  56  L.  ed.  72,  32  Sup.  Ct  Rep.  2;  Nortlk- 
ern  P.  R.  Co.  v.  Washington,  222  U.  S.  370, 
56  L.  ed.  237,  32  Sup.  Ct  Rep.  160;  South- 
ern R.  Co.  V.  Reid.  222  U.  S.  424,  56  Lw  ed. 
267,  32  Sup.  Ct.  Rep.  140;  Seoond  Emplogr- 
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era'  Liability  Cases  (Mondou  v.  New  York, 
N.  H.  &  H.  R.  Co.)  223  U.  S.  1,  56  L.  ed. 
327,  38  L.RA.(N.S.)  44,  32  Sup.  Ct  Rep. 
169,  1  N.  C.  C.  A.  876. 

Nor  does  the  proviso  contained  in  the 
first  section  of  the  interstate  eommeroe  act 
militate  against  the  view  U\a.t  the  state  is 
powerless  to  prescribe  intrastate  rates  in 
eases  where  interstate  rates  are  directly 
and  necessarily  affected. 

Cooley  V.  Port  Wardens,  12  How.  318,  13 
L.  ed.  1004;  Gunn  v.  Barry,  16  Wall.  623, 
21  L.  ed.  216;  Texas  &  P.  R.  Co.  v.  Abilene 
Cotton  Oil  Co.  204  U.  S.  426,  61  L.  ed.  563, 
27  Sup.  Ct  Rep.  350,  9  Ann.  Cas.  1075. 

The  purpose  for  which  the  statutes  were 
passed  is  beside  the  c&se,  if  their  necessary 
effect  is  to  int.Tfere  with  or  burden  inter- 
state comiiierce. 

Western  U.  Teleg.  Co.  v.  Kansas,  216  U. 
S.  1,  64  L.  ed.  366,  30  Sup.  Ct.  Rep.  190. 

No  state  by  the  exercise  of,  or  by  the  re- 
fusal to  exercise,  any  or  all  of  its  powers, 
may  substantially  discriminate  against  or 
directly  regulate  interstate  commerce  or  the 
right  to  carry  it  on. 

West  V.  Kansas  Natural  Gas.  Co.  221 
U.  8.  229,  65  L.  ed.  716,  36  L.R.A.(N.S.) 
1193,  31  Sup.  Ct.  Rep.  664. 

The  interstate  commerce  act  protects  com- 
merce among  the  states  from  discriminatory 
acts  of  carriers  voluntarily  done,  and  dis- 
criminatory acts  forced  upon  such  carriers 
by  state  legislation. 

Reliance  Textile  k  Dye  Works  v.  Southern 
R.  Co.  13  Inters.  Com.  Rep.  48. 

Messrs.  Frank  Hagerman  and  O.  M. 
Spencer  argued  the  cau«e  and  filed  a  brief 
for  the  Chicago,  B.  k  Q.  R.  Co.  on  original 
argument. 

Assistant  Attorney  General  Denison  and 
Mr.  Thurlow  M.  Gordon,  Special  Assistant 
to  the  Attorney  General,  filed  a  brief  for 
the  United  States  as  amioi  outub: 

The  power  of  Congress  under  the  com- 
merce clause  extends  to  every  act  which 
substantially  impedes  or  affects  interstate 
commerce.  The  means  bv  which  such  com- 
merce  is  affected  or  impeded  is  immaterial 
if  the  effect  itself  is  substantial. 

Gibbons  ▼.  Ogden,  9  Wheat.  1,  194,  6  L. 
ed.  23,  69;  The  Lottery  Case  (Champion  ▼. 
Ames)  188  U.  S.  321,  346,  47  L.  ed.  492, 
497,  23  Sup.  Ct.  Rep.  321,  13  Am.  Crim. 
Rep.  661;  llie  Daniel  Ball,  10  Wall.  567, 
666,  19  L.  ed.  999,  1002;  Employers'  Lia- 
bility Cases  (Howard  v.  Illinois  C.  R.  Co.) 
207  U.  S.  463,  493,  62  L.  ed.  297,  307,  28 
Sup.  Ct  Rep.  141 ;  Hall  ▼.  DeCuir,  96  U.  S. 
486,  24  L.  ed.  647;  Galveston,  H.  &  S.  A.  R. 
Oo.  T.  Texas,  210  U.  S.  217,  62  L.  ed.  1031, 
S7  li.  ed. 


28  Sup.  Ct  Rep.  638;  Southern  A.  c 
United  States,  222  U.  S.  20,  26,  66  L.  ed.  72, 
74,  32  Sup.  Ct.  Rep.  2;  Second  Employers' 
Liability  Cases  (Mondou  v.  New  York,  N. 
H.  k  H.  R.  Co.)  223  U.  S.  1,  46,  66  L.  ed. 
327,  344,  38  L.R.A.(N.S.)  44,  32  Sup.  Ct. 
Rep.  169,  1  N.  C.  a  A.  876;  Interstate  Com- 
merce Commission  v.  Illinois  C.  R.  Co.  216 
U.  S.  462,  54  L.  ed.  280,  30  Sup.  Ct  Rep. 
165 ;  Pennsylvania  R.  Co.  v.  Interstate  Com- 
merce Commission,  193  Fed.  81;  Loewe  v. 
Lawlor,  208  U.  S.  274,  62  L.  ed.  488,  28  Sup. 
Ct  Rep.  301,  13  Ann.  Cas.  816;  Swift  k  Co. 
V.  United  SUtes,  196  U.  S.  376,  49  L.  ed. 
518,  26  Sup.  Ct  Rep.  276;  Northern  Secu- 
rities Co.  T.  United  States,  193  U.  S.  197, 48 
L.  ed.  679,  24  Sup.  Ct.  Rep.  436. 

A  series  of  interstate  commercial  dis- 
criminations not  at  all  unlike  the  present 
was  the  chief  cause  for  the  adoption  of  the 
United  States  Constitution  in  the  first 
place,  and  the  commerce  clause,  designed  to 
prevent  the  recurrence  of  such  conditions, 
was  regarded  as  one  of  ita  most  important 
provisions. 

5  Elliott,  Debates,  112,  113,  119;  Fiike, 
Critical  Period  of  American  History,  141- 
148;  Welton  v.  Missouri,  91  U.  S.  276,  23 
L.  ed.  347. 

Taxes  have  been  held  unconstitutional  im- 
pediments in  a  very  great  number  of  cases, 
and  a  discriminatory  freight  rat«  may  be 
just  as  effective  an  impediment  at  a  pro- 
tective tariff. 

Brown  v.  Maryland,  12  Wheat.  419,  6  1m 
ed.  678;  Brown  v.  Houston,  114  U.  S.  622, 
633,  29  L.  ed.  267,  261,  6  Sup.  Ct.  Rep.  1091; 
Gloucester  Ferry  Co.  v.  Pennsylvania,  114 
U.  S.  196,  204,  211,  29  L.  ed.  168,  162,  164, 
1  Inters.  Com.  Rep.  882,  6  Sup.  Ct  Rep. 
826;  Galveston,  H.  &  S.  A.  R.  Co.  v.  Texas, 
210  U.  S.  217,  62  L.  ed.  1031,  28  Sup.  Ct 
Rep.  638;  McCall  v.  California,  136  U.  S. 
104,  34  L.  ed.  391,  3  Intera  Com.  Rep.  181, 
10  Sup.  Ct.  Rep.  881 ;  Norfolk  &  W.  R.  Go. 
v.  Pennsylvania,  136  U.  S.  114,  34  L.  ed.  394, 
3  Inters.  Com.  Rep.  178,  10  Sup.  Ct  Rep. 
968;  Orutcher  v.  Kentucky,  141  U.  8.  47,  66, 
36  L.  ed.  649,  062,  11  Sup.  Ct.  Rep.  861; 
Western  U.  Teleg.  Co.  v.  Kansas,  216  U.  & 
1,  64  L.  ed.  366,  30  Sup.  Ct  Rep.  390;  Pull- 
man Co.  V.  Kansas,  216  U.  S.  66,  66,  64  L. 
ed.  378,  386,  30  Sup.  Ct.  Rep.  232. 

Whenever  the  ultimate  effect  is  to  create 
a  substantial  impediment  to  interstate  com- 
merce, the  interference  at  once  becomes  "un- 
reasonable/' "direct,"  and  "immediate.'* 

Louisville  &  N.  R.  Co.  v.  Eubank,  184  U. 
S.  27,  36,  46  L.  ed.  416,  420,  22  Sup.  Ct  Rep. 
277;  Shepard  v.  Northern  P.  R.  Co.  184 
Fed.  793;  Pullman  Co.  t.  Kansas,  216  U. 
S.  66,  66,  64  L.  ed.  378,  386,  80  Sup.  Ct 
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Bep.   23S;   Railroad   Commisuon  v.  Worth-  218  U.  8.  4S2,  54  L.  cd.  880,  30  Sap.  Ct.  Rep. 

IngUm,   225  U.  B.  101,  66  L.  cd.   1004,  32  1S6. 

Sup.  Ct.  Rep.  B53i  Wabub,  St.  L.  ft  P.  R.  The  eompreheniive  pnrpote  of  the  act  to 

Co.  T.  lUinoU,  118  U.  S.  957,  30  U  ed.  244,  regulate    <H>mmerce    hu    been    repeatedly 

1  Inten.  Com.  Hep.  31,  7  Sup.  Ct.  Rep.  4;  pointed  out. 

Covington  k  C.  Bridge  Co.  r.  Kentucky,  1S4  Armour  Puking  Co.  t.  United  States,  9M 

U.  S.  204,  38  L.  ed.  002,  4  Inters.  Cora.  Rep.  U.  S.  66,  78,  8S  L.  ed.  SSI,  SB3,  28  Sup.  Ct 

M9,  14  Sup.  Ct.  Rep.  1087;  Eanle;  t.  K&n-  Rep.  428;  Texu  ft  F.  R.  Co.  r.  Intantate 

■M  aty  Southern  R.  Co.  187  U.  S.  SIT,  47  Commerce  ConunliBion,  162  U.  B.  1B7,  211, 

U  ed.  333,  23  Sup.  Ct.  Rep.  214;  CentraJ  of  212,  40  L.  ed.  MO,  944,  946,  S  Inter*.  Com. 

Oeorgie  R.  Co.  r.  Murphey,  108  U.  S.  104,  Rep.  40S,  10  Sup.  CL  Rep.  000;  DtuTer  ft  R. 

40  U  ed.  444,  26  Sup.  Ct.  Rep.  218,  2  Ann.  Q.  R.  Co.  v.  Intentate  Commerce  Commia- 

Cu.  S14;  H&ll  V.  DeCuir,  06  U.  8.  48S,  48B,  lion,  lOS  Fed.  908;   Penn^lTann  R.  Co.  t. 

24  Ii.  ed.  647,  64S;  Houston  ft  T.  &  R.  Co.  Tnterrtata  Commerce  CommiHion.  103  Fed. 

*.  Mayea,  201  U.  8.  321,  GO  L.  ed.  772,  26  81;     Interstate    Commerce    Commiaaion    v. 

Sup.  Ct  Bep.  491;  Hemdon  v.  Chicago,  R.  IlUnois  C.  R.  Co.  216  U.  S.  462,  64  L.  ed. 

I.  ft  P.  R.  Co.  218  U.  S.  136,  S4  L.  ed.  070,  280,  30  Sup.  Ot.  Rep.  166;  Southern  R.  Co. 

30  Sup.  Ct  Rep.  S33;  Missiseippi  R.  Com-  v.  United  Statea,  222  U.  B.  20,  66  L.  ed.  72, 

mission  t.  lUinois  C.  R.  Co.  203  U.  S.  336,  32  Sup.  Ct  Rep.  2. 

61  h.  ed.  209,  27  Sup.  Ct  Rep.  90;  Atlantic  If  rates  on  traffic  between  two  termini  is 

Coast  Line  R.  Co.  t.  Wharton,  207   U.  S.  the    same   state    are   to   be   immune    from 

SSS,  62  Ik  ed.  230,  28  Sup.  Ot  Rep.   121;  regulation  by  the  Interstate  Commerce  Com- 

Cleveland,  C.  C.  ft  St  L.  R.  Co.  r.  Illinoie,  mission,  no  matter  how  much  they  may  dls- 

177  U.  S.  S14,  44  L.  ed.  868,  20  Sup.  Ct.  Rep.  criminate  againat  interatate  commerce,  such 

722;  Illinois  C.  R.  Co.  t.  Illinois,  163  U.  S.  diecrimluations  will  eecs^  r^iUation  alto- 

142,  41  L.  ed.  107,  16  Sup.  Ct  Rep.  1066;  gether.     It  has  been  eipresly  decided  that 

Calvert,  Interstate  Commerce,  94;  Willough-  the  states  cannot  regulate  them, 

by.  Const.  I  310.  Louisville  ft  N.  R.  Co.  r.  Eubaoik,  184 

Congress  may  brush  aside  all  forms,  and  U.  8.  27,  46  L.  ed.  410,  22  Sup.  Ot  Rep.  277; 

strike  to  the  very  substance  of  the  situation.  Bhepard  v.  Northern  P.  R.  Co.  184  Fed.  766; 

Western  U.  Tel^.  Co.  t.  Kansas,  210  U.  Wabash,  St  L.  ft  P.  R.  Co.  v.  Illinois,  118 

S.  1,  27,  64  L.  ed.  366,  306,  30  Sup.  Ct  Bep.  U.  S.  067,  30  L.  ed.  244,  1  Inters.  Com.  Rep. 

100;  Southern  R.  t.  Reid,  222  U.  S.  424,  60  31,  7  Sup.  Ct  Rep.  4;  Railroad  Commiaaion 

L.  ed.  267,  82  Sup.  Ot  Rep.  140;  Southern  v.  Worthington,  226  U.  S.  101.  66  L.  ed. 

R.  Co.  V.  BurUngton  Lumber  Go.  22G  U.  S.  1O04,  32  Sup.  Ct  Rep.  663. 

00,  66  L.  ed.  1001,  32  Sup.  Ot  Rep.   667;  .r_Tj         n               ni._^Dnj 

Wlson  T.   Bl«i   Bird   Cr^   Marah   Co.  2  ,   ^'^^^''^''^'^'^i^r^J^f-  f^ 

Pet  246,  B62,  7  L.  ed.  412,  414;   Oilman  v.  ^'^^  "'t      !^  =■  ^""''*'  '"'"  "''*'  *  *•""* 

PhiUdelphia,  3  WalL  713,  18  L.  ed.  00;       ,^  ™.  ,       ;  ..     .^    .     ,  ^ 

Pennsylvanl;  v.  Wheeling  4  B.  Bridge  0,:  .  ^'  :*•**»   ''*" , '""'"l^    ^,J^^ 

15  How.  616,  14  L.  ed.  240;  Hatch  t.  WaUa-  tf^fPO/t**'"''  ^}o\  '"U'ii"  their  own 
met  Iron  Bridge  Co.  7  Sewy.  127,  «  Fed.  '"»*•  /?  «"1'<^  ^^">^  V!^'  .f*^^ 
326;  Re  Deba,  168  U.  S.  685,  39  L.  ed.  1002,  '?   ""*'!*?'' .r°ff^  Z'^''   ^^ 

16  Sup.  Ot  Rep.  000;  United  SUte.  v.  Rio  "^t^^f  ^'  *^' ■*'^  '^  .^1:^!!!^;  ^,n 
Grande  Dam  4  Irrl^.  Co.  174  U.  S.  690,  «BB,  .  f  ^'"^ '•  'fS^"S^,^„TT\^""i 
709.  43  L.  ed.  1136.  1140,  1143,  19  Bui.  Ot  *  ,^1  "{'  f?*  J?'^^"  V^^'J 
n.„  770                    •          '          '             r  Wheat  1,  196.  6  L.  ed.  23,  B9[  tne  I>BniM 

ly,      ...                        ,.       V     tK    I  .  Ball,  10  Wall.  667,  664,  10  L.ed.  009,  1001; 

And  for  this  purpose  action  by  the  Inter-  a     i         11     ■  »      n-        t               />     n.«  it 

.   .       n                    ri         ■     ■            -Li-r       11.  Sands  v.  Manistee  River  Impro*.  Co.  123  U. 

iUte    Commerce    Commission     within    the  „    ...    -  .    -,   ,     -^    11a    tKi    a  r..„    nt 

\z'z  i:Sfbt^c™i?s'°"iT ''  ^"'"-  i«p  lirA.."  i-^u^'.;?,ii'^  s 

"Mil^H  P  R^ST^'r  'Flour  Mills  J"  ^  V",«",S;  "  Yp-'.V"'  'f'  " 

Co.  211  U.  S.  612,  623.  63  L.  ed.  352,  381,  f^f^^'  ^iT' ^'t^J'^^  ';^ 

29  Sup.  a.  Hep.  214;   Southern  R.  Co.   v!  ^'>  ^^"^^  «'"•  ^  "1  U.  8.  812,  620,  63 

Held,  222  U.  S.  424,  438,  66  L.  ed.  267,  260,  ^-  ***•  "'^'  "'^'  ^^  ^"P"  *^  ^P'  ^^*''  ^^"^ 

82  Snp.  Ct  Rep.  140.  '■  Farmers'  Loan  4  T.  Co.  118  U.  8.  SOT, 

Once   the   Interstate   Commerce   Commis-  334.  20  L.  ed.  636,  646,  6  Bnp.  Ct  Rep.  >H 

aion  has  acted  upon  a  matter  affecting  inter-  388.  1191;   Reagan  v.  Mercantile  Trust  Ca 

sUte    commerce,    any    subsequent    attempt  1B4  U.  S.  416.  38  L.  ed.  1020.  4  Inters.  Ca«B. 

upon  the  part  of  a  state  to  regulate  the  Rep.  676,  14  Sup.  Ct.  Rep.  1060;  Smyth  t. 

same  matter  would  be  void.  Ames,  169  U.  S.  466.  621.  42  L.  ed.  810,  840, 

Pennsylvania  R.   Co.   v.   Interstate  Com-  18  Sup.  Ct  Rep.  418. 

meroe  Commission.  103  Fed.  81 ;  Interstate  I  The  exercise  o(  this  authority  is  not  i«- 

Oommeree  Commission  v.  lUiuoU  0.  R.  Co.'  strteted  beoanae  it  may  or  does  ineidentallr 

S§$4  SSO  v.  ■. 


uie. 
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or  indirectly  sffect  InteratAta  commerce.  I 
Otherwise  the  right  of  the  itate  over  iti  own 
internal  commerce  would  be  "ditparsged,"  | 
in  violation  of  the  Constitution,  b;  the  | 
gttot  to  Con^eis  of  the  right  to  regulate 
oommerce  among  the  states. 

Paaaenger  C&ses,  7  How.  283,  402,  18  L. 
•d.  702,  7S2;  Siierlock  f.  Ailing,  03  U.  S.  90, 
102,  103,  23  L.  ed.  tll&-821 ;  Louiaville  k  N. 
R.  Co.  V.  Kentucky,  183  U.  S.  SOS,  B18,  46  L. 
«d.  208,  300,  22  Sup.  Ct.  Kep.  OS;  Itobbins  t. 
Taxing  DiaL  120  U.  S.  480,  4S3,  30  L.  ed. 
SS4,  696,  1  Inter*.  Com.  Rep.  4S,  7  Sup.  Ct 
Rep.  S02. 

The  reasonableness  or  unreaaonableneis  of 
rate*  piescribed  by  a  atate  for  the  tranapor- 
tatioD  of  persons  and  property  wholly  with- 
in ita  limits  must  be  determined  without 
reference  to  the  interstate  business  done  by 
the  carrier,  or  to  the  profits  derived  from 
It 

Amei  V.  Union  P.  R.  Co.  04  Fed.  172,  169 
U.  S.  641,  42  L.  ed.  847,  18  Bup.  Ct  Rep. 
418. 

The  interest  or  convenience  of  the  rail- 
roads, and  the  method*  by  which  their  busi- 
ness is  cuiiciucted,  cannot  be  uaed  to  make 
an  act  regulating  local  commerce  invalid. 

Missouri  P.  R.  Co.  v.  Kansas,  216  U.  S. 
262,  284,  54  L.  ed.  472,  481,  30  Sup.  Ct  Rep. 
330i  Assaris  State  Bank  v.  DoUey,  210  U. 
B.  121,  12a,  5S  L.  ed.  123,  127,  31  Sup.  Ct 
Rep.  1 80. 

A  showing  along  practically  the  aame 
lines  as  to  the  effect  of  local  upon  interstate 
rates  lias  been  presented  in  the  recent  oases 
of  Oregon  R.  i.  Nav.  Co.  v.  Campbell,  173 
Fed.  057  ;  Southern  P.  Co.  v.  Railroad  Com- 
miht.ion.  1S4  Fed.  368;  Louisville  &  N.  R 
Co.  V.  Slier,  180  Fed.  176,  and  Re  ArkaniM 
Rate  Cases,  187  Fed.  290.  In  each  the  posi- 
tion taken  in  the  Minnesota  case  was  full; 
discussed  and  its  correctness  denied. 

Complainant's  adherence  to  ita  intermtat* 
rates,  and  its  observance  of  the  new  local 
rates  in  dispute,  would  not,  under  the  Inter 
^tate  commerce  act  he  regarded  as  an  intenl 
to  discriminate. 

Louisville  t  N.  R.  Co.  v.  Siler,  186  Fed 
19B. 

The  internal  commerce  of  a  aUte— that  is 
the  commerce  which  li  wholly  ooDflneii 
within  its  limits-^ia  as  much  under  iti 
control  as  foreign  or  interstate  commerei 
is  under  the  control  of  the  general  govern 

Sands  V.  Manistee  lUver  Improv.  Co.  Hi 
U.  S.  299,  31  L.  ed.  ISl,  S  Sup.  Ct  Rep,  113 

If  the  right  of  itate  regulation  dependi 
npon  condition*  as  they  may  be  found  by  thi 
eoiirt*  from  time  to  time  on  varying  proof 
and  not  on  the  fundamental  principles  O 
ths  Constitution,  then  this  right  ts  truly  "i 
preearious  and  eraneicent  thing." 
ftl  I/.  tA. 


Oregon  R.  t  Nav.  C».  t.  ChmpheD,  ITt 
Fed.   988. 

Mr.  Jared  How  alio  filed  a  brief  aa  MtiOM 

Congee*  has  full  and  exclusive  power  to 
'^pjlate  commeree  among  the  states. 

Brown  V.  Maryland,  12  Wheat.  446,  S  U 
id.  668;  Grow  *.  Slaughter,  IS  Pet  449, 10 
L.  ed.  BOOi  LiceuM  Cases,  S  How.  BOi,  U 
1..  ed.  260 ;  Cooley  r.  Port  Wardens,  12  How. 
!99,  13  L.  ed.  996;  Bz  parte  McNIcl,  13 
JVall.  236,  EO  L.  «d.  624;  State  Freight  Tax 
i^ase,  IS  Wall.  232,  21  L.  ed.  14S;  Welton  v. 
Missouri,  91  U.  S.  276,  23  L.  ed.  847;  Asbell 
I.  Kansas,  209  U.  S.  2S1,  S2  L.  ed.  T7B,  ti 
iap.  Ct  Rep.  486,  14  Ann.  Gas.  1101; 
3ranger  Cases  [Munn  *.  Illinois)  64  U.  B. 
113,  24  L.  ed.  77. 

This  power  is  complete  in  itself,  may  be 
uereised  to  Ite  utmoet  extent,  and  aicknowl- 
idgea  no  limitations  other  than  are  pre- 
icribed  in  the  Conititution. 

Cook  *.  Pennsylvania,  97  U.  S.  674,  U 
L..  ed.  1018;  Qibbons  v.  Ogden,  0  Wheat  1, 
Z31,  S  L.  ed.  23,  78;  Northern  Secnritiea 
Go.  V.  United  Stetea,  193  U.  S.  S3S,  4S  L.  ed. 
BOO,  24  Sup.  Ct  Rep.  436. 

Nonaction  by  Congress  in  performance  of 
this  power  is  tantamount  to  a  deolaratioa 
by  it  that  commerce  among  the  states  ihall 
be  tree  and  without  tranunela,  ezeepting 
those  imposed  by  the  eonunoo  law. 

Mobile  Count;  *.  Kimball,  102  U.  S.  601, 
26  L.  ed.  238;  Glouceater  Ferry  Oo.  v.  Penn- 
sylvania, 114  U.  B.  196,  80  L.  ed.  1S8,  1 
Inters.  Com.  Rep.  382,  6  Sup.  Ct  Rep^  886; 
Northern  Beearltles  Co.  ▼.  United  States, 
103  U.  S.  371,  48  L.  ed.  714,  £4  Sup.  Ct  Rep. 
436. 

The  states  have  power  to  regulate  com- 
meree transacted  wholly  within  their  own 
limite,  but  only  in  such  manner  aa  will  not 
necessarily  amount  to  or  operate  as  a  regn- 
latlon  of  foreign  or  interstate  eommeroe. 

Smyth  V.  Amee,  160  U.  B.  623,  42  L.  ed. 
840,  IS  Sup.  Ct  Rep.  418;  Btene  v.  Parmsri^ 
Loan  &  T.  Co.  116  U.  S.  307,  20  L.  ed.  686, 
6  Sup.  Ct  Rep.  334,  388,  1101. 

Action  by  a  state  which  will  neeeMarily 
amount  te  or  operate  as  a  r^ulation  of  In- 
terstate commerce   is  unconstitutional  and 

Wabash,  St  L.  ft  P.  R.  Co.  v.  Illinois,  118 
U.  8.  6S7,  30  L.  ed.  244,  1  Inters.  Com.  Rep. 
31,  7  Sup.  Ct  Rep.  4;  Asbell  v.  Eansu,  eO« 
U.  S.  264,  68  L.  ed.  780,  8S  Snp.  Ct  Rep. 
486,  14  Ann.  Cas.  1101. 

An  act  of  Congress  passed  in  ezeention  of 
ite  power  to  r^ulate  commeree  among  the 
states  is  supreme;  and  an;r  law  of  a  state 
which  substantially  interferes  with  It  or 
hamper*  ite  enforcement  is  Told. 

Interstate  Contmerae  Commission  t.  Baiti- 
100  >••» 
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Oor.  Tsui, 


more  k  0.  R.  Co.  145  U.  8.  263,  86  L.  ed. 
690,  4  Inters.  C6m.  Rep.  92,  12  Sup.  Ct.  Rep. 
844;  Interstate  Commerce  Commission  v. 
Cliicago  Q.  W.  H.  Co.  209  U.  S.  108,  52  L.  ed. 
705,  28  Sup.  Ct  Rep.  493;  Gibbons  v. 
Ogden,  9  Wbeat.  1,  231,  6  L.  ed.  23,  78; 
Gulf,  C.  A  S.  F.  R.  Co.  ▼.  Hefley,  158  U.  S. 
98,  39  L.  ed.  910,  15  Sup.  Ct  Rep.  802; 
Northern  Securities  Co.  ▼.  United  States, 
193  U.  S.  333,  48  L.  ed.  698,  24  Sup.  Ct 
Rep.  436;  Adams  Exp.  Co.  ▼.  Kentucky,  206 
U.  S.  135,  51  L.  ed.  991,  27  Sup.  Ct  Rep. 
606;  Vance  v.  W.  A.  Vandercook  Co.  170 
U.  S.  438,  444,  42  L.  ed.  1100,  1103,  18  Sup. 
Ct.   Rep.  674. 

Congress  could  not  have  itself  pronounced 
that  the  proviso  in  the  act  to  regulate  com- 
merce should  be  construed  as  yielding  to 
the  states  the  power  to  make  rates  in  such 
manner  as  necessarily  to  regulate,  limit,  or 
destroy  interstate  commerce,  or  to  interfere 
with  the  exclusive  power  of  Congress  in  that 
regard. 

Cooley  V.  Port  Wardens,  12  How.  318,  13 
L.  ed.  1004;  Gunn  v.  Barry,  15  Wall.  623, 
21  L.  ed.  215. 

The  history  of  the  times  and  the  defect 
or  mischief  which  the  statute  was  intended 
to  remedy  (Smith  v.  Townsend,  148  U.  S. 
490,  37  L.  ed.  533,  13  Sup.  Ct  Rep.  634) 
may  be  resorted  to  for  the  purpose  of  con- 
struing A  statute;  and  the  purpose  being 
recognized,  the  statute  should  be  given  a 
CQnstruction  broad  enough  to  achieve  the 
design  of  its  makers. 

A  construction  of  a  proviso  to  an  act 
which  makes  the  proviso  plainly  repugnant 
to  the  body  of  the  act  is  inadmissible. 

Dollar  Sav.  Bank  v.  United  States,  19 
Wall  227,  22  L.  ed.  80;  Texas  &  P.  R.  Co. 
v.  Abilene  Cotton  Oil  Co.  204  U.  S.  426,  51 
L.  ed.  553,  27  Sup.  Ct.  Rep.  350,  9  Ann. 
Cas.  1075. 

A  proviso  carves  special  exceptions  only 
out  of  the  enacting  clause;  and  those  who 
set  up  any  such  exception  must  establish  it 
as  being  within  the  words  as  well  as  the 
reason  thereof. 

United  States  v.  Dickson,  15  Pet  141,  10 
L.  ed.  689. 

The  question  of  the  reasonableness  of  ea- 
tablished  interstate  ratee  is  for  the  Inter- 
state Commerce  Commission  alone,  and  it 
cannot  be  determined  by  any  court. 

Texaa  &  P.  R.  Co.  v.  Abilene  Cotton  Oil 
Co.  204  U.  S.  426,  51  L.  ed.  553,  27  Sup.  Ct. 
Rep.  350,  9  Ann.  Cas.  1075. 

A  rate  can  seldom  be  considered  in  and 
of  itself.  It  must  be  taken  almost  invari- 
ably in  relation  to  and  in  connection  with 
other  rates.  The  freight  rates  of  this  coun- 
try, both  upon  different  commodities  and  be- 
tween different  localities,  are  largely  inter- 
dependent,  «nd  it  is  the  fact  that  they  do 


not  bear  a  proper  relation  to  one  another 
rather  than  the  fact  that  they  are  abso- 
lutely either  too  low  ur  too  high  whieh 
most  often  gives  occasion  for  complaint 

George  Tileston  Mill.  Co.  v.  Northern  P. 
R.  Co.  8  Inters.  Com.  Rep.  d54;  Interstate 
Commerce  Commission  v.  Baltimore  A  O.  R. 
Co.  145  U.  S.  263,  36  L.  ed.  699,  4  Inters. 
Com.  Rep.  92,  12  Sup.  Ct.  Rep.  844. 

The  fact  that  industries  have  been  built 
up  in  reliance  upon  the  parity  of  relation 
in  rate  may  make  no  difference  in  the  con- 
clusion that  a  destruction  of  the  parity 
would  cause  discrimination. 

Howard  Mills  Co.  v.  Miasouri  P.  R.  Co.  12 
Inters.  Com.  Rep.  258. 

A  statute  of  a  state  whieh  attempts  to 
regulate  the  fares  and  charges  by  railroad 
companies  within  its  limits  for  transporta- 
tion which  constitutes  a  part  of  commerce 
among  the  states  is  not  a  valid  law. 

Wabash,  St  L.  &  P.  R.  Co.  t.  Illinois,  118 
U.  S.  557,  30  L.  ed.  244,  1  Inters.  Com.  Rep. 
31,  7  Sup.  Ct.  Rep.  4. 

The  reasonableness  of  its  return  from  its 
entire  state  schedule  of  rates  is  to  be  deter- 
mined from  the  state  business  alone,  with- 
out regard  to  its  interstate  business  or  its 
business  in  other  states;  and  is  to  be  cal- 
culated on  the  value  of  its  property  devoted 
to  the  state  business. 

Smyth  V.  Ames,  169  U.  8.  466,  42  L.  ed. 
819,  18  Sup.  Ct.  Rep.  418. 

It  lies  within  the  power  of  regulation  to 
classify.  The  state  regulating  power  exer- 
cises this  power.  The  railroads  in  the  first 
instance  exercise  it  in  setting  forth  their 
schedules  of  interstate  rates,  and  have  the 
right  to  do  so  (Interstate  Commerce  Com- 
mission V.  Chicago  6.  W.  R.  Co.  209  U.  S. 
108,  52  L.  ed.  705,  28  Sup.  Ct  Rep.  493) ; 
and  the  Interstate  Conunerce  Commission, 
in  execution  of  its  powers  under  the  act, 
has  the  right  to  amend  the  classification 
made  by  the  railroads,  and  freely  exer- 
cises it  Unless  the  classification  made  by 
the  state,  and  which  cannot  possibly  be 
made  on  rules  capable  of  exact  application 
(Prator  &  G.  Co.  v.  Cincinnati,  H.  &  D.  R. 
Co.  3  Inters.  Com.  Rep.  131,  4  Inters.  Com. 
Rep.  87 ) ,  shall  agree  with  that  made  by  the 
railroads  or  by  the  Interstate  Commerce 
Commission,  as  the  case  may  be,  an  avenue 
is  open  for  the  utmost  discrimination,  no 
rate  involved  in  which  may  be  subject  to 
criticism  on  the  ground  that  it  is  not  reason- 
able in  and  of  itself. 

Mr.  R.  C.  Johnson,  Attorney  General  of 
South  Dakota,  with  Mr.  P.  W.  Dougherty; 
Mr.  Grant  G.  Martin,  Attorney  General  off 
Nebraska;  Mr.  George  £.  Oosson,  Attomcj 
General  of  Iowa,  with  Mr.  J.  H.  Henderson : 
Mr.  John  S.  Dawson,  Attorney  Generaf  of 


'itlt. 
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Kaamm,  with  Mr.  8.  M.  Brewster;  Mr.  R.  C. 
Briekell,  Attorney  (}enenl  of  Alabama,  with 
Mr.  Harry  C.  Selheimer,  and  Mr.  Charles 
West,  Attorney  General  of  Oklahoma,  with 
Mr.  Frederiek  N.  Judion,  also  filed  a  brief 
as  umiei  curia: 

The  only  protection  afforded  by  the  United 
States  Constitution  of  which  the  railway 
eompanies  involved  in  the  litigation  now 
before  this  court  may  or  should  be  permitted 
to  avail  themselves  is  against  rates,  the 
obvioua  effect  of  which  would  be,  as  ap- 
plied to  future,  and  not  past,  traffic,  the 
confiscation  of  property.  This  being  the 
rule,  the  several  states  are  then  left  to  regu- 
late their  internal  commerce,  and  rates  may 
not  then  be  reduced  below  the  point  of 
reasonable  remuneration, — a  question  of 
fact  to  be  determined  upon  by  the  volume  of 
traffic  in  each  state. 

Louisville  &  N.  R.  Co.  v.  Siler,  186  Fed. 
176;  Assaria  SUte  Bank  v.  Dolley,  210  U. 
S.  121,  65  L.  ed.  123,  31  Sup.  Ct  Rep.  180; 
Woodside  v.  Tonopah  &  G.  R.  Co.  184  Fed. 
968;  Oregon  R.  &  Nav.  Co.  v.  Campbell,  173 
Fed.  067;  Gibbons  v.  Ogden,  0  Wheat  1,  6 
L.  ed.  23;  Southern  Wisconsin  Cheese 
Makers  Protective  Asso.  v.  Chicago,  M.  & 
St.  P.  R.  Co.  3  Wis.  R.  Com.  Rep.  450. 

The  "bare  bones"  of  the  enterprise, 
stripped  of  any  going  concern  value  or 
franchise  right,  is  the  value  in  a  rate  suit 
(Omaha  v.  Omaha  Water  Co.  218  U.  S.  180, 
54  L.  ed.  001,  30  Sup.  Ct  Rep.  615),  but 
modified  by  a  consideration  of  what  it  pru- 
dently cost  to  build  up  the  business  is  the 
value  on  which  a  return  should  come  (Re 
Advances  in  Rates,  20  Inters.  Com.  Rep. 
347). 

If  the  railway  right  of  way  was  aban- 
doned, there  would  be  no  property  in  it  in 
the  carrier. 

Erie  &  N.  E.  R.  Co.  v.  Casey,  26  Pa.  287 ; 
Talcott  V.  Pine  Grove  Twp.  1  Flipp.  146, 
Fed.  Cas.  No.  13,735. 

By  a  long  line  of  decisions  this  court  has 
held  identical  in  principle  the  law  of  the 
railway  right-of-way  grant  and  the  law  of 
the  highway  dedication. 

Lake  Superior  &  M.  R.  Co.  v.  United 
States,  03  U.  S.  442,  450,  23  L.  ed.  065, 
060;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Denver 
ft  N.  R.  Co.  110  U.  S.  667,  28  L.  ed.  201, 
4  Sup.  Ct  Rep.  185;  Union  P.  R.  Co.  v. 
Chicago,  R.  I.  ft  P.  R.  Cu.  163  U.  S.  564, 
586,  41  L.  ed.  265,  272,  16  Sup.  Ct  Rep. 
1173. 

Land  dedicated  to  quasi  public  highway 
nas  becomes  common  highway  on  termina- 
tion of  special  use. 

State  V.  Maine,  27  Conn.  642,  71  Am.  Dec. 

80;  Craig  v.  People,  47  111.  403;  Northern 

C.  R.  Co.  V.  Com.  00  Pa.  300;  Pittsburgh, 

•    V    R.  Co.  V.  Com.  104  Pa.  583; 


McManus's  Appeal,  6  Pa.  Super.  Ot  Mi 
People  ex  rel.  Keene  v.  (Queens  County,  151 
N.  Y.  100,  45  N.  E.  453;  Stout  v.  NoUit- 
ville  ft  E.  Gravel  Road  Co.  83  Ind.  466| 
Highway  Comrs.  v.  Cobb,  104  Mich.  805,  6S 
N.  W.  554;  Virginia  Canon  Toll  Road  Co.  v. 
People,  37  L.R.A.  711  and  note,  22  Colo. 
420,  45  Pac.  308;  Wood  v.  Truckee  Tump. 
Co.  24  Cal.  475;  People  ex  rel.  El  Dorado 
County  v.  Davidson,  70  Cal.  166,  21  Pie. 
538;  McMullin  v.  Leitch,  83  Cal.  230,  23 
Pac.  204;  Kcllett  v.  Ida  Clayton  ft  G.  W. 
Wagon  R  Co.  00  Cal.  210,  33  Pac  886} 
Western  PI.  Road  Co.  v.  Central  U.  Teleph. 
Co.  116  Ind.  220,  IS  N.  E.  14;  State  ex  rel. 
Boardman  v.  Lake,  8  Nev.  281;  State  tx, 
reL  Keith  v.  Dayton  k  V.  Toll  Road  Co.  10 
Nev.  162;  Langston  v.  Edwards,  21  Ky.  L. 
Rep.  1277,  54  S.  W.  833. 

These  cases  give  too  high  a  value  to  the 
right  of  way  and  track. 

Re  Advances  in  Rates,  20  Inters.  Com. 
Rep.  337. 

In  the  division  of  values  occur  many 
transparent  mistakes. 

Chicago,  M.  ft  St  P.  Co.  v.  Tompkins,  176 
U.  S.  167,  176,  44  L.  ed.  417,  421,  20  Sup. 
Ct.  Rep.  336. 

The  gross  earnings  and  the  revenue  train 
mileage  bases  for  the  assignment  of  expenses 
and  the  apportionment  of  value  are  unre- 
liable. 

Steenerson  v.  Great  Northern  R.  Co.  60 
Minn.  353,  72  N.  W.  713;  St  Louis  South- 
western Co.  v.  Allen,  187  Fed.  200;  Southern 
P.  Co.  V.  Bartino,  170  Fed.  725;  Buell  v. 
Chicago,  M.  ft  St  P.  R  Co.  Wis.  R.  Com. 
Rep.  (1007)   170. 

The  supposed  extra  cost  of  state  over 
interstate  business  is  rather  testified  to 
than  proved. 

Southern  P.  CTo.  v.  Bartine,  170  Fed.  762. 

Railways  owe  their  first  duty  to  the  com- 
munities through  which  they  run. 

Lake  Shore  ft  M.  S.  R.  Co.  v.  Ohio,  178 
U.  S.  301,  43  L.  ed.  708,  10  Sup.  Ct  Rep. 
465. 

Historically,  unreasonable  discrimination 
against  local  rates  is  the  cause  of  contro- 
versy. 

Atty.  Gen.  v.  Chicago  ft  N.  W.  R.  Co.  86 
Wis.  582. 

Carriers  who  have  not  chosen  to  make  a 
a  good  faith  actual  test  of  the  rates  pro- 
posed, and  then,  in  case  such  test  indicated 
confiscation,  made  a  good,  faithful  presenta- 
tion of  all  facts  to  the  governmental  agency 
especially  established  for  the  purpose  of 
making  and  modifying  rates,  should  not  be 
allowed  to  resort  to  a  court  of  equity  to  en- 
join rates  whose  correction  they  have  taken 
no  step  towards. 

Home  Teleph.  ft  Teleg.  Co.  v.  Los  Ai^gelea, 
211  U.  S.  281,  53  L.  ed.  186,  20  Sup.  Ct  Rep. 
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to.;  KnoxTilla  t,  Knozvifle  Wttar  Co.  218  U. 
B.  1,  IB,  B3  li.  ed.  371,  382,  -B  Sup.  Ct  Rep. 
148. 

Thla  court  in  a  aeriei  of  caiei,  Tezu  jt 
P.  R.  Co.  r.  Abilene  Cotton  Oil  Co.  204  U.  B. 
tU,  SI  L.  ed.  6G3,  27  Sup.  Ct  Rep.  3S0, 
B  Ann.  Cu.  1076;  Soutbern  R.  Co.  r.  Tift, 
BOS  U.  8.  4ZB,  51  L.  ed.  1124,  27  Sup.  Ct. 
Bep.  TDB,  11  Ann.  Cu.  84S,  has  held  tbat 
the  Federa.1  eourti  will  notaxamiue  into  the 
reawnibleneu  ol  an  interstate  mte  in  ad- 
Yance  of  an  inquiry  by  the  Intcratate  Com 
Dieree  Commiuion. 

Equal  and  cogent  reiaona  would  lUKgest 
that  neither  ihould  the  courta  examine  the 
reaaonableneaa  of  intrastate  rate*  until  an 
Inquiry  be  bad  by  the  ttate  eonuniuioni, 
based  on  a  teat  of  them, 

Prentii  «.  Atlantic  Cooat  Line  Co.  211 
U.  B.  210,  G3  L.  cd.  160,  28  Sup.  Ct  Rep. 
07;  Boiae  Artesian  Hot  ft  Cold  Water  Co. 
T.  Boise  City,  213  U.  S.  27S,  63  L.  ed.  786, 
2S  Sup.  CL  Rep.  420;  Welch  v.  Swaaey,  £14 
U.  8.  0],  53  L.  ed.  823,  29  Sup.  Ct  Rep. 
S07. 

Hr.  William  T.  Thompson,  former  Attor- 
ney Genera]  of  Nebraska,  also  filed  a  brief 


Tbe  internal  commcrpe  of  tbe  staU  of 
Hiasouri  is  under  the  control  of  the  state. 

Qibbons  v.  Ogden,  8  Wheat.  1S4.  0  L.  ed. 
68;  Moore  V.  American  Transp.  Co.  24  How. 
88,  18  L.  ed.  681 ;  Covington  &  C.  Bridge  Co. 
r.  Kentudcy,  164  U.  B.  210,  38  L.  ed.  9SB,  4 
Inters.  Com.  Rep.  649,  14  Sup.  Ct  Rep. 
1087;  Atlantic  Coast  Line  R.  Co.  t.  North 
Carolina  Corp.  CominisBion,  200  U.  S.  1,  01 
L.  ed.  033,  27  Sup.  Ct  Rep.  S86,  11  Ann. 
Cas.  388. 

A  pertinent  distinction  exists  between  the 
attitude  of  one  who  places  his  property  to 
such  a  use  that  tbe  public  has  an  interest 
in  it,  and  the  one  who  devotes  bis  property 
to  the  discharge  of  a  public  setvice.  A  dif- 
ferent rule  applies  to  tlie  one  than  to  the 
other.  The  right  of  legislative  interference 
does  not  apply  in  the  same  degree  to  the  one 
as  to  the  other.  The  legislative  authority 
over  the  one  is  more  limited  and  restricted 
than  the  authority  to  control  tbe  other. 
This  distinction  is  recognized  by  tbe  Su- 
preme Court  of  tbe  United  States,  and 
Aould  be  borno  in  mind  in  the  considera- 
tion and  determination  of  the  qu rations 
InroWed  in  the  cases  at  bar. 

Cottinf  1.  Kansas  City  Stock  Ysrdi  Co. 
(Cotting  *.  Oodard)  1S3  U.  S.  70,  B3,  46 
L.  ad.  92,  102,  22  Sup.  Ct.  Rep.  30;  Coving- 
ton k  L.  Tump.  Road  Co.  v.  Sandford,  164 
U.  B.  678,  41  L.  ed.  560,  17  Sup.  Ct  Rep. 
108;  Smyth  v.  Ames,  109  U.  S.  404,  42  L. 
ed.  819,  18  Sup.  Ct.  Rep.  418. 
Tb»  InrdMi  ewduaively  t«  prov«  the  eon- 


flicatoty  character  of  ratea  of  trmmpcrt^ 
tiOD  established  by  a  state  Conatitntis^ 
legislature,  or  an  administrative  board  ei» 
cising  Initiative  (unetiona,  is  eaat  npoa  tiM 
one  who  assails  sneh   rat«a  aa  oneoBttitK- 

Chicago,  B.  4  Q.  R.  Co.  r.  Dvj,  88  M. 
667;  Ex  parte  Young,  209  U.  S.  123,  128,  R 
L.  ed.  714,  716, 13  L.RJL{N.&}  931,  28  Sopi 
Ct  Rep.  441,  14  Ann.  Caa.  784;  Chiu(at 
M.  ft  St  P.  R.  Co.  T.  Tompkins,  178  U.  B. 
1T3,  44  L.  «d.  420,  20  Sup.  Ot  Rep.  388; 
Ruggles  r.  Illinois,  108  U.  8.  Ml,  27  L.  ad. 
818,  2  Sup.  Ct  Rep.  832;  Reagan  t.  Fms- 
ers'  Loan  ft  T.  Co.  164  C.  8.  308,  38  L.  sd. 
1022,  4  Inters.  Com.  Rep.  580,  14  Sup.  OL 
Rep.  1047;  Enoxville  v.  Knoxrille  Watsr 
Co.  212  U.  S.  1,  16,  G3  L.  ed.  S71,  39  Bof. 
Ct.  Rep.  148;  San  Diego  l4uid  *  Ton  CB. 
V.  National  City,  174  U.  8.  73S,  48  I.,  ad. 
1154, 19  Sup.  Ct  Rep.  804;  San  Diego  Laad 
ft  Town  Co.  T.  Jasper,  189  U.  B.  489,  47 
L.  ed.  802,  23  Sup.  Ct.  Rep.  S71;  mikot 
T.  Consolidated  Gaa  Co.  212  U.  B.  19,  81 
L.  ed.  371,  2B  Sup.  Ct  Rep.  148. 

In  a  suit  by  a  carrier  to  enjoin  the  en- 
forcement of  rates  fixed  by  a  abte  f«r 
transportation  of  persona  and  proper^, 
testimony  that  operating  expenses  nndar 
statutory  rates  would  deprive  the  carrier  cf 
its  right  to  proper  earnings  i 
whore  the  nature  and  neees 
portant  items  of  expense  am  not  d 

Chicago  ft  Q.  T.  R.  Co.  t.  Wellnwa,  lU 
U.  S.  34S,  36  L.  ed.  179,  12  Sup.  Ct  Bs*. 
400. 

llie  revenue  basis  for  tbe  diviaioB  of  •!• 
penscB  can,  under  no  condition,  diseloaa  tb* 
exact  or  proper  proportion  of  expenas  be- 
tween various  classes  of  tralBa  when  tka 
factors  are  unequal. 

Ames  V.  Union  F.  R.  Co.  84  Fed.  ISl 

Obviously,  the  cost  of  traiuportaticB 
would  be  the  same  whether  the  eompaniM 
received  the  prices  which  they  wonld  in  faet 
receive,  or  the  rednoed  ratea  pr«Mribed  fef 
that  bill. 

Ibid. 

The  percentage  of  proBt  famrlablf  b» 
comes   smaller  a*  the  length  ol  tbe  hanl 


Northern  P.  R.  Co.  v.  EejM,  tl  TW.  81 
In  view  of  the  ttitire  lade  of  tnatimowy  *» 
many  of  tbe  easentlal  points,  wUA  baMm 
in  fact  the  very  foundation  for  artiTfng  a 
a  conclusion,  and  for  the  further  iiaaiiii  ttai 
tbe  testimony  herein  has  been  shown  ta  b 
so  uncertain,   oontradictory,  fnll  «f  1 
sistencies,  conjectures,  end  gi 
any  substantiation  aa  to  details,  and  w 
on    the    essential    points   in    the  tsi" 
witnesses  on  bi^half  of  the  railroad  e 
differed  so  widely,  eontradieting  eneh  o 
in  ma^y  of  tie  easfstial^  nad  going  so  ta 

xs«  v.  I 


UlS.  KSOrr  r.  CHICAQO,  B.  A  Q.  R.  CO. 

'  •TOB  u  to  oond«mn  ucb  other'i  methods  Kooiville  t.  Knoxville  WaUr  Co.  81t  U. 

ud  tlM  theories  »dTuic«d  by  tbem,  it  ewi-  S.  8,  S3  L.  ed.  378,  20  Sup.  Ct.  Rep.  148; 

not  bt  Hoepted  u  tatisfjing  the  rulei  re-  Chiugo  i,  Q.  T.  R.  Co.  v.  Wullmui,  143  U. 

peatadlf  laid  dowD  bj  this  court.  S.  339,  30  L.  ed.  176,  12  Sup.  Ct.  Rcpt  400; 

Bate  statates,  on  such  tcstimonT  m  has  Steenenon   v.    Great    Northern    B.    Co.    09 

been  heretofore  rrequently  decided  by  the  Hinn.  363,  72  N.  W.  710. 

oonrta,  will  not  be  overturned   or  declared  Tb«  trial  court  erred  in  finding  the  value 

tuTalid  and  set  aside   or  even    interfered  of  the  railroad  company  in  Missouri  to  be 

with.  |S3,1 72,007.83,  and  further  erred  in  finding 

Knoxville  v.  Knoxville  Water  Co.  212  U.  that  the  value  of  tbe  franchise  included  in 

B.  1,  16,  IS,  83  L.  ed.  371,  382,  £0  Sup.  Ct.  the  value  as  fixed  by  the  sUte  board  of 

Rep.  14Si  Chicago,  B.  &  Q.  B.  Co.  v.  Dey,  equalization  for  the  state  of  Hissouri  waa  so 

88  Fed.  667;  Ex  parte  Young,  200  U.  8.  123,  small  as  to  make  no  appreciable  difference 

126,  S2  L.  ed.  714,  716,  13  L.RJl.(N.S.)  032,  in  the  result. 

88   Sup.   Ct.   Rep.   441,   14   Ann.  Csa.   764;  Chicago,  M.  A  St.  P.  R.  Co.  v.  Tompkins, 

BngglM  v.  IIliDois,  108  U.  S.  Ml,  27  L.  ed.  178   U.  S.  176,  44  L.  ed.  421,  20  Sup.  CL 

818,  2  Sup.  Ct.  Rep.  832;  Chicago,  M.  k  St  Rep.  336;   Willcox  v.  Consolidated  Gaa  Co. 

P.  B.  Col  v.  Tompkins,  176  U.  8.   173,  44  212  U.  B.  52,  6;i  L.  ed.  399,  2D  Sup.  Ct  Rep. 

L.  ed.  421,  20  Sup.  Ct.  Sep.  330;  Reagan  v.  102,   15  Ann.  Cas.  1034. 

Fanners'  Loan  4  T.  Co.  154  U.  S.  3B2,  396,  Inadequacy  of   rates   is   not   confiscation, 

U  L.  ed.  1014,  1022,  4  Inters.   Com.   Rep.  and  the  railroad  company  in  not  entitled  as 

900, 14  Sup.  Ct.  Bep.  1047;  San  Diego  Land  of   right  to  earn  certain   fixed  percentage*, 

*  Town  Co.  V.  National  City,  174  U.  S.  739,  nor  can  it  be  hrard  to  complain  that  the 
4B  L.  ed.  11B4,  19  Sup.  Ct.  Rep,  804;  San  rates  fixed  by  itself  do  not  produce  earn- 
Di^o  Land  &  Town  Co.  v.  Jasper.  189  U.  S.  ings. 

430,  47   L.  ed.  892,  23  Sup.  Ct.   Rep.  571;  Be  Arkansas  R.  Rates,  IBS  Fed.  720;  Bea- 

Smyth  V.  Ames.  189  U.  S.  S44,  647,  42  L.  gan  v.   Farmers'   Loan  k  T.  Co.   154   U.  b. 

ed.  84B,  849.  18  Sup.  CL  Bep.  418;  Southern  400,  412,  38  L.  ed.  1027,  1028,  4  Inters  Com. 

P.  Co.  r.  Bartinc,  170  Fed.  752;  Missouri.  Rep.  GSO,  14  Sup.  Ct.  Rep.  1047;   Southern 

K.  ft  T.  R.  (  o.  V.  IntersUte  Commerce  Com-  P.  Co.  v.  Bartine,  170  Fed.  TS7 ;  Stcencrson 

mission,   164   Fed.   046;   Willeox  v.   Consol-  v.  Great  Northern  B.  Co.  OS  Minn.  363.  72 

Idated  Gas  Co.  212  U.  S.  23,  54,  63  L.  ed.  N.  W.   729;    Central  of  Georgia   B.   Oo.  v. 

>84,  400,  °0  Sup.  Ct.  Bep.  192,  15  Ann.  Cas.  McIx;ndon,    167    Fed,    074;    Chicago   k   G. 

1034;   Steenerson  v.  Great  Northern  B.  Co.  T.  B.  Co.  v.  Wellman,  143  O.  S.  343,  36  L. 

C9  Minn.  353,  72  N.  W.  713;  Chicago  k  Q.  ed.   179.   12   Sup.  Ct.  Rep.  400;   Willcoi  v. 

T.  a.  Co.  V.  Wellman,  143  U.  8.  339,  38  L.  Consolidated  Gaa  Co.  212  U.  S.  20,  63  L. 

•d.  176,  12  Sup.  Ct.  Bep.  400.  ed.  3S2,  29  Sup.  CL  Rep.  192,  16  Ann.  Caa. 

Not  even  the   agreed   statement  of   facta  1034;  Smyth  v.  Ames,  100  U.  S.  643,  42  I* 

between  witnesses  of  the  parties  will  be  con-  ed.  848,  18  Sup.  CL  Rep.  418. 

elusive  for  the  court  Tbe  application  of  the  revenue  theory  for 

Chicago  &  G.  T.  R,  Co.  v.  Wellman.  143  apportionment  is  condemned  in  no  uncertain 

U.  S.  346,  36  L.  ed.  170,  12  Sup.  CL  Rep.  terms  by  Mr.  Justice  Brewer  in  Chicago,  U. 

400.  *   SL   P.   R.   Co.   T.   Tompkins,    176   U.   6. 

The  trial  court  erred  in   finding  that  it  108,  44  L.  ed.  418,   20  Sup,   CL   Bep.  336, 

waa  by  the  state's  experts  conceded  that  the  and  the  courts  generally  have  held  along 

railroad  company  kept  books  acourately  and  this    same    line   notwithstanding   the    trial 

honestly,  and  that  they  show  the  facta  set  court's  claim  to  the  contrary,  which  is  either 

out  in  the  findings  of  the  courL    The  books  f^  misconception   or  misconstruction  of  the 

of  the  company  are  not  set  out  with   any  opinions  heretofore  rendered  on  this  quea- 

deUil,  nor  placed  in  evidence.     Only  a  few  n^j,_    i„  the  case  of  Smyth  v.  Ames,  169  U. 

queetiona  seem  to  have  been  aaked,  and  then  g   ^gf^^  ^2  L.  ed.  810,  18  Sup.  CL  Bep.  418, 

only    on    some    few    specific    point^    from  ^^j  ^„  ^^   the  adoption  of  this  basis 

wh.ch  it  would  be  imposaihie  to  come  to  ^^   ^^j          .f^      „  ^„   ^    u„„   ^  ^ 

.ucb  a  conclusion  a.  was  here. n  reached  by  ^^^^^  ^  >^^^^  ^^^^^       ^^^_  jt  ^iH  ^^ 

the  trial  court     The  evidence  of  the  wit-  ,       .  .i  ^     l       il    l    i    _              u 

I       11       i  1          I                   V      1...-  found  that  where  the  basis  was  accepted  or 

Besses  (ur  tlie  staU  makes  no  such  admis-  "",    ...                    ..                 *^      ^  . 

.ion.  as  to  the  whok,  and  the  witnesses  for  "««^    it  was  becauw  no  other  wa.  p«.«.t«i 

the  railroad  company  make  no  claim  along  ^  ""^  «""^  '"  o'd"  that  it  might  cho». 

thU  line.     But,  even  if  the  court  should  find  between  the  one  and  the  other, 

that  there  appear,  to  be  such  acquiescence.  No  theory  or  method  can  prove  Invariably 

owing    to    the    grave    importance    of    such  proper  "'■  "curate  other  than  saeh  aa  wiU 

«Mes   a.  this,   the   ordinary   rule  of   acqui-  truly  diMkse  the  result  based  on  the  Tains 

weenoe  in  case  of  finding,  would  not  eon-  of  th.t  part  of  the  property  employed,  and 

trol  the  true  vdue  of  the  Mrvicea  rendered. 

•  7  L.  ed.  1»> 
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SniTth  V.  Amea,  1B9  U.  S.  647,  42  L.  cd.  2.  It  ii  iniisUd  by  the  crow  appelbnte 

B48,  18  Sup.  Ct.  Rep.  418.  that  the  legislative  acta,  although  raUU^ 

Where  the  effect  of  the  ratea  ia  doubtful,  cxclusivelj     to     intraatate     tranaportatio^ 

with  a  probability  that  they  will  prove  com-  constituted   an    unwarrantable    interfemMa 

penaatory,  and  the  amount  of  buaineaa  to  be  with  interatate  eommeree,  and  that  the  da- 

affeeted  thereby  ia  comparatively  araall,  the  creea  tliould  have  afforded  relief  upon  thia 

oourta  may  well  wait  (or  the  teat  ol  expert-  ground.    We  need  not  review  the  argnmenti 

MtM.  addreaaed  to  conditiona  of  tranaportation  iM 

Chicago,  B.  ft  Q.  R.  Co.  f .  Dey,  38  Fed.  Miaaouri  and  the  relation  of  intraatate  ta 

684.  interatatR  ratea,  for  wbile  the  case  haa  it* 

special  facta  by  'reaaon  of  thelocation[4IT 

Ur.  Juatiea  Haghea,  after  maldng  the  of  the  atate,  and  the  uae  of  the  Miaaiaaippl 

above  statement,  delivered  the  opinion  of  and  Miaaouri    rivers  aa  baaing  pointa   in 

the  court:  rate-making,  the  eontrotling  question  thus 

1.  Tbe  contention  of  the  appeilanta  that  presented  with  reference  to  the  authority 
tbe  court  erred  in  permitting  the  filing  of  of  the  state  to  prescribe  teaaooable  intn^ 
the  amended  and  auppleinental  billa  is  with-  atate  ratea  throughout  ita  territory,  unleM 
out  merit.  Altliough  tbe  commodity  rate  limited  by  the  exercise  on  the  part  of  Con- 
act  of  1007  repealed  that  of  190G,  it  aaved  gress  of  its  constitutional  power  over  inter- 
the  penaltiea  and  liabilitiea  incurred  under  "tat«  commerce  and  iU  inatnuncnta,  U  not 
the  repealed  utatute.  Both  the  original  and  to  be  distinguiahed  in  any  material  reapect 
supplemental  bills  proceeded  upon  the  broad  from  that  which  waa  considered  and  decid- 
ground  that  tlie  returns  of  the  eompaniea  ed  in  the  Minnesota  rat«  caaea.  Simpsoa 
from  their  intrasUte  business,  prior  to  the  "■  Shepard,  230  U.  S.  3S2,  ante,  1811,  33  Sup. 
act  of  1906,  ncre  unreaaonably  low,  and  that  Ct.  Rep.  729.  For  the  reasons  aUted  ia 
498Iany  reduction  in  ratea  would  "001?  the  opinion  in  Uioae  casea,  it  must  be  held 
diminish  the  income,  already  inadequate,  that  the  court  below  properly  refused  to 
The  additional  legislation  pending  the  suits,  suatain  thia  objection  to  the  Missouri  atat- 
and  the  aubstitutioD  of  slightly  higher  rates  "t^- 

on    certain    commodities    embraced    in    the  3-  We  are  thus  brought  to  the  question 

earlier  act,  did  not  alter  the  essential  fea-  whether  the  action  of  the  atate  waa  conlU- 

tures  of  the  controverHy.     There  was  iden-  catory;   that  ia,  whether,  by  the  reduction 

tity  of  parties  and  subject-matter,  although  in   rates  of   which   complaint   is   made,   tha 

nominally  different  acts  were  involved.    To  carriers  were  denied  the  just  compensation 

have  required  original  bills  would  have  in-  to   which   they   were   entitled    for   the   uM 

volved  double  litigation,  double  costs,   and  d'  their  property  in  the  public  service.   It  U 

great  delay.    The  ends  of  justice  were  ad-  '"  •»  observed  that  the  freight  rata  acU  of 

vanced  by  allowing  the  amended  and  supple-  1607   applied   only  to  a  portion  ef   freight 

mental  bills,  and  we  are  not  inclined  to  in-  transporUtion;   that  is,  to  the  tranaporta- 

Urfere  with  the  reasonable  discretion  of  the  tion    of    specified    commoditlea    in    carload 

trial  judge  in  a  matter  of  practice  which  in  'ota.     But,  as  we  have  said,  it  is  contended 

no   way    violated    any    of    the    substantial  that  the  return  from  the  intraaUU  buaineH 

rightB  of  the  appellants.  w"  already  inadequate,  and  that  tbe  scopa 

Neither  can  it   be  said   that  the  state  of  the  sUte-s  action  in  the  passage  of  the 

eourt    had    prior    jurisdiction.      That    the  pMMOger  fare  act  and  the  commodity  raU 

sUte  aied  in  one  of  ita  courU  bills  for  the  "oU   waa   such   aa   necesaarily   to   preeluds 

enforcement  of  the  act  of  1807,  before  the  »  '"'^  "'"'"  "P^"  ^^*^  buaineaa,  taken  as 

actual  filing  of  the  supplemenUI  bills,  may  »  "J'<''<=^    "  '\*»«  "•«™^  ""'  **■?  ^""J'?" 

be  true,    but  the   application   for   leav.   t^  of  the  profltableneaa  of  the  entire  mtraat.te 

file  the  supplemental  bill,  waa  pending  in  <>P««"o"«    '-»•>«.   pre«nted.   the   mqu.ry 

,,               ..'^'^      .     ,  ..     „   ..  J  p.   .            J  leads  at  once  to  a  consideration  of  the  fair 

the  circuit  eourt  of  the  Umted  States,  and  ^^,_^^  ^,  ^^^^     ^^^^  ^^^^  ^^  O,^     ^j, 

action  was  suspended,  merely  to  give  oppor- 

tunity  for  hearing,  tbe  court  meanwhile  re-  ^^  ^^^^         ^,  ^^„,  ,^,  ^,     ^^^  ^^ 

straining  the  enforcement  of  tbe  new  rates.  ^,^^_   .^   ^^^  ^^^   ^,   ^^^„^   „,   ^^,,   ,i^ 

In  view  of  the  pending  bills  assailing  the  <^^p^„i„  ,.„  the  same  aa  *tbe*alu.(4ti 

act  of  1006,  the  aubstantial  identity  of  tbe  ^^-^^^^  placed  respectively  upon  the  proper- 

queation  arising  under  the  acts  of  1007,  and  ties  by  the  staU  aaseoaing  board,  for  tha  por- 

the   pendency    of   the   motion    for   leave   to    ■■    ' 

file   supplemental   bills,   we   are   clearly   of  tXhes*     companies     were     the     ChicMB. 

.   ■        .1.  .    ...:».ii_    „f    („,;.,i;..i;„/  k^  Burl  ngton,    A    Qu  ncv,    St.    Louia    A    San 

opinion    that   f"°J>*;7    °'    jurisdiction    he-  F„„^if^/At^hi1on.  'Topeka.   t   Santa   T*. 

longed  to  the  United  SUtes,  and  the  sUte  Chicago,  Rock  Island,  A  Paeifle,  Kansas  01^ 

court  could  not  properly  oust  that  juriadic-  Southern    Missouri,   Kanaaa,  A  Texa*  aal 

tion.  Chicago  Great  Weatern. 
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•I  taxation,  multiplied  by  3.t  The  mul- 
tiplieaiion  was  made  because  the  aasess- 
manti  were  on  the  basis  of  one  third  of  the 
YBlue  in  the  judgment  of  the  state  board.  In 
the  ease  of  two  of  the  companies,  the  St. 
Louis  &  Hannibal  and  the  Kansas  City,  Clin- 
ton k  Springfield,  the  value  as  found  was 
equal  to  twice  the  assessed  valuation;  that 
is»  tiie  value  was  taken  to  be  two  thirds  of 
the  estimate  of  the  assessing  board. 

None  of  the  members  of  the  state  assess- 
ing board  was  examined.  There  is  no  satis- 
factory proof  of  the  grounds  of  their  judg- 
ment. Nor  was  it  shown  that  these  valua- 
tions, made  by  them  for  the  purposes  of 
taxation,  were  upon  a  basis  which  could 
properly  be  .taken  in  determining  the  fair 
value,  where  the  sufficiency  of  prescribed 
rates  is  involved  and  the  issue  is  one  of 
confiscation. 

It  is  urged  that  there  was  other  evidence 
in  support  of  the  oonclusions  reached.  The 
court  below,  while  finding  values  equal  to 
those  estimated  by  the  state  assessing 
board,  also  found  that  apart  from  the 
valuations  of  the  state  board,  and  upon  the 
whole  evidence,  the  property  was  at  least 
worth  the  amounts  mentioned  in  the  find- 
ings. It  was  said  that  there  had  been  con- 
sidered "the  immense  terminal  values  of 
most  of  the  roads,  the  amount  of  stock  and 
bonds  outstanding,  what  it  would  cost  to 
duplicate  the  properties  both  with  and  with- 
out terminals  in  the  large  cities,  and  all 
the  evidence  bearing  on  present  values.'* 
4  ft]  *0n  examining  the  evidence,  how- 
ever, we  find  it  to  be  too  general  and  incon- 
clusive to  be  regarded  as  sufficient  proof  to 
sustain  the  values  as  found.  Undoubtedly, 
the  companies  possessed  valuable  terminals, 
but  what  the  values  were  was  not  suitably 
shown.  There  is  an  absence  of  evidence, 
appropriately  specific,  dealing  with  the 
lands,  improvements,  structures,  equipment, 
and  other  property  owned  by  each  company, 
and  showing  what  the  various  items  of 
property  were  worth.  It  would  seem  mani- 
fest from  the  character  of  the  evidence 
which  can  be  supposed  to  have  relation 
10  value,  that  reliance  was  principally 
placed  upon  the  estimates  of  the  state  as- 
MMing  board.  There  was  proof  of  the 
amount  of  stocks  and  bonds,  of  earnings, 
and  also  testimony  as  to  the  eost  of  certain 
rsetnt  construction;  but  while  these  mat- 
could  properly  be  considered  in  reach- 


|In  certain  instances  there  are  slight  dif- 
ferences which  appear  to  be  accounted  for 
1^  additions  to  the  state  assessments  of 
etrtain  local  assessments.  But  in  everj  in- 
■tanee,  the  value  as  found  corresponds  to 
what  was  assumed  to  be  three  times  the 
■■■fissril  valuation  in  the  statements  of 
•imputations  submitted  to  the  oourt. 
ftf  li.  ed. 


ing  a  conclusion,  we  fail  to  find  any  ade* 
quate  basis  for  the  definite  findings  of  value 
that  have  been  made.  We  are  referred  to 
the  testimony  of  two  witnesses  for  the  com- 
plainants, men  of  considerable  experience  in 
railrosd  affairs,  but  this  consisted  of  broad 
estimates.  Thus,  one  of  these  witnesses  tes- 
tified as  follows: 

Q.  I  want  to  ask  you  a  question  as  to 
the  Rock  Island,  the  St.  Louis  &  Hannibal, 
the  Kansas  City  Southern,  the  M.  K.  &  T., 
the  Kansas  City,  Clinton,  &  Springfield, 
and  the  Chicago  Great  Western.  In  speak- 
ing of  the  Rock  Island,  I  include  the  St. 
Louis,   Kansas   City,   and  Colorado. 

The  figures  in  those  cases  being  based 
upon  three  times  the  valuation  of  said 
property,  as  shown  by  the  state  board's  of 
equalization  assessment  for  the  year  1007» 
I  think  it  is  .  .  .  and  the  Atchison, 
Topeka,  k  Santa  Fe  Railway  Company. 

One  or  two  of  these  roads  had  the  figures 
for  1908,  and  I  want  to  see  which  those 
are.  I  think  those  I  named  are  all  for 
1907,  and  the  Burlington  figures  are  for 
1908. 

Now  I  want  to  ask  you  the  general  ques- 
tion as  to  each  *and  all  of  those  roads ;  [500 
whetlier  in  your  opinion  each  of  those  roads 
is  worth  an  amount  equal  to  three  times 
the  valuation  fixed  by  the  state  board  of 
equalization  in  those  years, — ^st  least  that 
muchT 

A.  Yes,  sir,  in  a  general  way  I  should  say 
the  value  of  those  roads  is  at  least  three 
times  the  amount  shown  in  the  report  of 
the  state  board  of  equalization  of  Missouri, 
for  the  years  1007  and  1908.  I  have  exam- 
ined both  books,  and  substantially  there  is 
not  very  much  difference. 

Q.  I  do  not  remember  whether  we  gave 
the  Frisco  figures  for  1907  or  for  1908. 
But  you  make  them  applicable  to  all  the 
roads  you  have  testified  to,  as  to  both  1907 
and  1908,  do  youT 

A.  Yes,  sir,  with  the  exception,  possibly, 
of  the  St.  Louis  k  Hannibal  and  of  the 
Kansas  City,  Clinton,  k  Springfield.  I  am 
not  certain  as  to  those  roads  being  worth 
three  times  the  assessed  value,  as  shown 
in  the  printed  report  of  the  proceedings  of 
the  state  board  of  equalization. 

Q.  As  to  each  of  those  roads,  which  are 
losing  ventures  any  way,  according  to  the 
testimony  here,  about  what  would  you  say 
they  are  worth,  at  least  how  muchT 

A.  Well,  I  should  say  twice  as  much  as 
the  assessed  valuation. 

Q.  Your  statement,  with  the  exception 
you  make  as  to  the  St.  Louis  k  Hannibal, 
and  the  Kansas  City,  Clinton,  k  Spring- 
field Railroads,  is  applicable  to  all  the 
roads  whose  eases  have  been  tried  here! 

A.  YeSy  air. 
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Another  witness  testified  with  respect  to 
the  Rock  Island  road  that  the  value  was  not 
less  than  three  times  the  assessed  valua- 
tion; that  is,  not  less  than  the  amount  tak- 
en on  this  hasis  as  the  valuation  of  the 
state  board. 

It  is  dear  that  testimony  of  this  general 
character  cannot  be  deemed  sufficient  to 
501]support  a  finding  of  confiscation,  *or 
to  justify  the  annulment  of  the  legislative 
acta  of  the  state. 

In  the  case  of  the  Chicago,  Burlington,  & 
Quiney  Company,  the  value  of  the  property 
in  the  state  of  Missouri  was  fixed  at  the 
amount  of  $53,172,907.83.  This  amount,  as 
stated  in  the  exhibit  of  computations  sub- 
mitted by  the  company  to  the  court,  was 
precisely  three  times  "the  assessment  for 
1908"  ($17,724,302.61),  the  assessment  be- 
ing made  upon  the  basis  of  one  third  of  the 
board's  estimate.  The  court  found  that  the 
mileage  in  Missouri  was  1,136.34  miles, 
and  that  the  value  as  fixed  amounted  to 
$46,793  a  mile.  If  this  valuation  were 
extended  to  the  mileage  of  the  entire  sys- 
tem, it  would  mean  that,  for  the  purpose 
of  determining  the  validity  of  prescribed 
rates  and  the  issue  of  confiscation,  the  Bur- 
lington property  as  a  whole  should  be  re- 
garded as  worth  over  $400,000,000.  Ac- 
cording to  the  evidence,  as  stated  in  the 
brief  of  counsel  for  the  company,  the  actual 
bonded  indebtedness  of  the  company  at  the 
time  in  question  was  $174,172,000,  and  its 
stock,  $110,839,100,  making  a  total  of  $285,- 
011,100.  In  short,  the  contention  would  be, 
on  this  basis  of  valuation  extended  to  the 
system,  that  unless  the  Burlington  were 
permitted  to  calculate  its  fair  return  upon 
an  amount  exceeding  by  more  than  $116,- 
000,000  its  total  capitalization,  it  would 
be  deprived  of  its  property  without  due 
process  of  law. 

Manifestly,  a  finding  of  confiscation  could 
not  be  based  on  such  a  valuation  in  the  ab- 
sence of  clear  and  convincing  proof  that 
the  value  actually  existed,  and  that  the  dif- 
ferent items  of  property  were  estimated  re- 
spectively by  correct  methods,  and  in  ac* 
cordance  with  proper  criteria  of  value. 
This  proof  was  lacking.  In  the  case  of  the 
other  roads,  although  the  special  considera- 
tions which  have  been  mentioned  with  re- 
spect to  the  Burlington  property  may  not 
be  applicable,  still  we  are  left  in  uncer- 
tainty as  to  the  correctness  of  specific 
5 02] valuations  which  have  been  made.  *It 
cannot  be  regarded  as  sufficient  to  introduce 
assessments,  or  valuations  made  for  the 
purposes  of  taxation;  and  this  is  particu- 
larly true  when  the  principles  governing 
the  assessments  are  not  properly  shown, 
and  for  all  that  appears,  they  may  have 
rested  upon  methods  of  appraisement  whieh 

i5fl 


would  be  inadmissible  in  ascertaining^  tlM 
reasonable  value  of  the  property  as  a  basis 
for  charges  to  the  public  Simpson  v. 
Shepard*  2S0  U.  S.  852,  ante^  1511,  88  Snp. 
Ct.  Rep.  729. 

There  is  a  further  question,  and  that  is^ 
whether  these  estimates  of  value  whieh  tba 
court  below  adopted  in  its  findings  were  m^ 
cepted  by  the  defendants  and  hence  are  nol 
open  to  objection  here.  It  is  undoubtedly 
true  that  these  estimates  were  used  in  the 
computations,  on  both  sides,  whieh  were 
submitted  to  the  court.  The  amounts  as- 
sessed respectively  were  conceded,  and  It 
was  also  agreed  that  the  assessments  were 
made  at  one  third  the  value  in  the  judg- 
ment of  the  board.  Concessions  of  this  sort 
were  made  at  various  times  during  the  tak- 
ing of  evidence,  and  the  following  extracts 
from  the  record  are  sufficient,  we  think,  to 
show  their  nature. 

Thus,  with  respect  to  the  Burlingtoa 
road,  on  the  original  bill,  the  following 
stipulation  was  made  before  the  master: 

"It  is  agreed  between  the  parties  that 
the  basis  of  the  assessment  is  upon  the 
basis  of  one  third  of  the  value  of  the  prop> 
erty,  in  the  judgment  of  the  board." 

And  later,  on  the  hearing  before  the 
court  on  the  amended  and  supplemental 
bills,  the  following  took  plaee: 

Mr.  Hagerman:  We  have  a  stipolatloa 
in  the  other  three  cases  that  the  state  board 
of  railroad  &  warehouse  assessment  was 
based  upon  one  third  of  what  they  regarded 
as  a  33i  per  cent  valuation. 

General  Hadley:  Whatever  the  stipula- 
tion was,  it  would  be  equally  applicable  to 
the  other  fifteen  roads  as  it  was  to  the 
three. 

*The  court:  If  you  areabletomake[60S 
an  agreed  statement,  now,  better  do  so. 

Mr.  Hagerman:  I  would  like  to  get  tlM 
fact,  whatever  it  may  be. 

The  court:  Who  assesses  the  railroads T 

Mr.  Hagerman:  The  state  offieera. 

Mr.  Lehmann:  We  do  not  aecept  that  as 
indicating  the  real  value,  because,  under 
the  law,  the  state  board  is  required  to  take 
into  account  a  great  many  things, — Htm 
amount  of  the  bonds  and  the  stock,  the 
franchises,  the  income  of  the  property,  and 
the  income  might  be  unduly  high,  and'upos 
that  basis  give  an  unduly  high  valuatioa 
to  the  property. 

Mr.  Hagerman:  I  did  not  ask  you  to  ad- 
mit that  is  the  value  of  itself,  but  that  tlM 
state  board  valuation  is  fixed  by  them 
three  times  the  amount  of  the  retui 

Mr.  Lehmsnn:  We  object  to  that  as  ti» 
material  and  Irrelevant 
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Mr.  Hafennan:  Will  yon  admit  it  tub- 1 
Jeet  to  the  obJeetionT  | 

General  Hadley:  Mj  reeoHeetion  is  that 
the  etipulation  or  understanding  was  that 
the  state  board  assessment  was  one  third 
of  what  they  regarded  as  the  Talue  of  the 
propertj,  including  the  franchise. 

Mr.  Hagermaa :  One  third  of  the  valne  as 
listed  in  the  sUtement.  I  shall  follow  it 
hj  the  introduction  of  a  statement 

General  Hadley:  That  is  all  right 

Our  conclusion  is  that  the  stipulation  ex- 
tended only  to  the  fact  that  the  judgment 
of  the  board  was  as  stated.  While  the 
eridenoe  en  the  question  of  value,  con- 
sidering the  character  of  the  issue  involved, 
was  extremely  unsatisfactory,  and  these 
estimates  based  upon  the  assessments  were 
used  by  both  parties  in  the  calculations 
which  were  submitted  to  the  court,  still  it 
eannot  be  said  that  there  was  an  agreement 
60 4] as  to  the  values.  Nor  did  the  *oourt 
in  making  its  findings  proceed  upon  the 
view  that  the  values  had  been  stipulated. 
We  can  entertain  no  doubt  upon  this  rec- 
ord that  the  defendants  are  free  to  urge, 
as  they  do  urge,  that  the  values  as  found 
are  not  supported  by  the  proof. 

It  is  not  necessary  to  eonsider  the  merits 
of  the  contention  based  on  the  assumption 
that  in  the  item  of  the  assessment  entitled 
"All  Other  Property"  the  state  assessors 
included  franchises  of  the  companies. 
There  is  no  clear  showing  as  to  what  they 
did  include  in  this  item.  As  we  have  said, 
they  were  not  called  as  witnesses,  and  in 
many  essential  particulars  we  are  unable  to 
Judge  upon  what  basil  they  made  their 
specific  appraisements. 

4.  The  value  of  the  entire  property  with- 
in the  state,  as  found,  was  apportioned  be- 
tween the  interstate  and  intrastate  busi- 
ness, passenger  and  freight,  according  to 
the  gross  revenue  derived  from  each. 

The  reasons  for  disapproving  this 
method  were  stated  in  Simpson  v.  Shepard, 
supra,  and  the  ruling  there  made  is  con- 
trolling here. 

6.  A  large  part  of  the  controversy  relates 
to  the  division  of  expenses  between  the 
interstate  and  intrastate  traffic.  It  is  con- 
tended by  the  defendants  that  the  division 
should  have  been  made  with  respect  to 
freight  according  to  the  relation  of  ton 
miles,  and  that  the  passenger  expense 
should  have  been  divided  according  to  the 
relation  of  passenger  miles,  or,  to  include 
another  factor  upon  which  the  defendants 
insist,  according  to  passenger  miles  and 
''service  rendered," — meaning  by  the  latter 
that  the  quality  of  the  serviee  should  be 
taken  into  account 
67  Ii.  ed. 


The  court  made  the  division  in  saeh  case 
upon  the  basis  of  gross  revenue,  with  an 
addition  for  the  extra  cost  of  intrastate 
traffic,  this  being  estimated  at  not  less  than 
50  per  cent  in  the  case  of  freight,  and  not 
less  than  26  per  cent  in  the  ease  of  passen- 
gers. 

It  is  evident  that  in  an  apportionment 
of  expenses  ^either  upon  the  rer9nue[606 
method,  or  upon  the  ton  mile  and  passenger 
mile  method,  relations  may  be  assumed 
which  do  not  in  fsct  exist  Thus,  a  division 
of  expenses  according  to  gross  revenue  as- 
sumes that  the  cost  in  relation  to  revenue 
is  the  same  with  respect  both  to  intra- 
state and  interstate  traffic;  in  fact,  it  may 
be  very  different  A  greater  average  sum 
may  bis  charged  for  intrastate  than  for 
interstate  hauls;  and  this  greater  sum  may 
or  may  not  be  equal  to  the  difference  in 
cost  In  the  Minnesota  cases,  the  master 
found  that  the  revenue  per  ton  per  mile 
derived  from  intrastate  business,  as  com- 
pared with  interstate  business,  was,  with 
respect  to  the  Northern  Pacific  Company, 
as  1.4387  to  1.0000,  and  with  respect  to 
the  Great  Northern  Company,  as  2.02804 
to  1.00000.  And  there  is  further  illustra- 
tion in  the  present  case,  it  appearing,  for 
example,  that  in  the  case  of  the  St.  Louis 
&  San  Francisco  Company,  the  revenue  per 
ton  per  mile  from  the  intrastate  business, 
as  compared  with  the  interstate  business, 
was  as  1.7286  to  1.0000;  and  in  that  of  the 
Chicago,  Burlington,  k  Quincy  Company, 
approximately  as  2  to  1.  An  apportion- 
ment of  expenses  on  the  basis  of  revenue 
which  did  not  take  into  consideration  the 
differences  in  revenue  in  relation  to  cost,  in 
the  two  classes  of  traffic,  would  be  plainly 
innccurate. 

On  the  other  hand,  a  division  according 
to  ton  miles  assumes  that  the  cost  of  mov- 
ing a  ton  of  intrastate  freight  one  mile 
is  the  same  on  the  average  as  the  cost  of 
moving  a  ton  of  interstate  freight  one  mile. 
If  the  average  cost  differs  in  the  tivo  classes 
of  traffic,  the  difference  must  be  allowed  for 
in  order  to  make  a  correct  apportionment 
of  the  total  expense. 

When  the  apportionment  is  on  the  reve> 
nue  basis,  with  an  allowance  such  as  was 
made  by  the  court  below  for  the  assumed 
extra  cost  of  intrastate  traffic,  it  is  mani- 
fest that  the  purpose  is  to  express  in  a 
given  percentage  the  additional  cost  of  in- 
trastate traffic  in  proportion  to  revenue. 
*This  was  clearly  illustrated  in  the  [60t 
computations  made  by  the  master  in  tba 
MinnesoU  cases,  230  U.  S.  362,  ante,  161^ 
33  Sup.  Ct  Rep.  729.  The  master  eonduded 
that  the  cost  per  ton  mile  of  doing  intrastate 
freight  business  was  two  and  one  half  times 
that  of  doing  interstate  freight  busiwesi. 
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Tlie  dirition  of  txpensee  waa  then  made 
aoeording  to  ton  milea  after  increaaing  the 
intraatate  ton  miles  two  and  one  half  times. 
To  reach  the  same  result  on  the  revenue 
basis  it  was  necessary  to  ascertain  the 
relation  of  cost  per  ton  mile  in  proportion 
to  revenue,  and  for  this  purpose,  for  ex- 
ample, in  the  Northern  Pacific  case,  the 
relation  of  coat  per  ton  mile  (2.6  to  1.0) 
was  divided  by  the  relation  of  revenue  per 
ton  mile  (1.4387  to  1.0000),  and  the  rela- 
tion of  cost  in  proportion  to  revenue  was 
thus  found  to  be  as  1.7377  to  1.0000.  The 
division  of  expenses  was  then  made  upon 
the  revenue  basis  after  multiplying  the 
intraatate  revenue  by  1.7377;  and  the  re- 
sult, of  course,  was  identical  with  that  ob- 
tained upon  the  ton-mile  basis,  as  already 
stated. 

The  allowance  of  60  per  cent  (which  was 
made  below)  for  the  extra  cost  corresponds 
in  its  nature  to  the  73.77  per  cent  allowed 
in  the  Minnesota  case  on  the  "equated  reve- 
nue baaia.**  If,  for  example,  it  were  as- 
sumed that  it  cost  three  times  as  much  per 
ton  mile  to  do  the  intraatate  freight  busi- 
ness as  the  interstate,  and  the  revenue  per 
ton  mile  of  the  former  waa  twice  that  of 
the  latter,  the  cost  in  proportion  to  revenue 
would  be  60  per  cent  more.  Or,  if  the 
assumption  were  that  the  intrastate  freight 
buainess  cost  two  and  one  half  times  as 
much  per  ton  mile  aa  the  interstate,  and 
the  revenue  per  ton  mile  of  the  former,  as 
compared  with  the  latter,  waa  as  1.66  to 
1.00  (aa  it  ia  said  to  be  in  the  case  of  the 
Atchison,  Topeka,  &  Santa  Fe  Company), 
the  extra  cost  in  proportion  to  revenue 
would  be  substantially  60  per  cent. 

As  the  counsel  for  the  railroad  companies 
says  in  his  brief,  the  court  below  "took  the 
507]estimates  of  two  to  four  ^times  extra 
cost,  given  by  witnesses,  and  because  of  ex- 
tra state  or  short-haul  revenue  per  mile  and 
other  considerations,  reduced  them  to  50 
per  cent,  saying  that  this  as  a  minimum, 
added  to  the  equal  division  upon  the  reve- 
nue basis,  brought  to  each  road  a  result 
that  was  fair,  just,  and  representative." 

We  have  then  in  substance  the  same 
question  that  was  presented  in  the  Minne- 
sota cases  with  respect  to  the  evidence  of 
the  additional  cost  of  transacting  the  intra- 
state business.  There  are  numerous  ex- 
pressions of  judgment  on  the  part  of  the 
witnesses  as  to  the  amount  of  the  intra- 
state cost,  some  estimating  it  on  the  reve- 
nue basis  and  others  on  the  ton-mile  basis. 
The  estimates  took  a  similarly  wide  range, 
making  the  cost  of  the  intrastate  or  short- 
haul  business  from  two  to  eight  or  more 
times  that  of  the  interstate  or  long-haul 
boainess.  There  was  also  testimony  on 
met  aide  as  to  certain  testa,  but  these 
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covered  only  a  few  days.  We  ean  reach  no 
different  conclusion  from  that  stated  in 
the  decision  to  which  we  have  referred, 
that,  in  an  issue  of  this  character,  involv- 
ing the  constitutional  validity  of  state  ac- 
tion, general  estimatea  of  the  aort  here  sub- 
mitted with  respect  to  a  subject  so  in- 
tricate and  important  should  not  be  ac- 
cepted as  adequate  proof  to  sustain  a  find- 
ing of  confiscation.  Simpaon  v.  Shepard, 
supra. 

For  the  reasons  that  have  been  set  forth, 
we  must  conclude  that,  save  in  the  casea 
mentioned  below,  the  complainants  failed 
to  sustain  their  bills. 

The  exceptions  are  these:  In  the  ease  of 
the  St.  Louis  k  Hannibal  Company,  operat- 
ing, as  found  by  the  court  below,  120.61 
miles  within  the  state,  the  net  revenue 
from  the  entire  Missouri  business,  intei^ 
state  and  intraatate,  for  the  fiscal  year 
ending  June  80,  1908,  appears  to  have  been 
$15,687.18.  In  the  ease  of  the  Kanaaa  City, 
Clinton,  k  Springfield  Company,  operating 
151.01  miles  within  the  state,  the  net  revenue 
from  the  entire  business  therein,  *inter-  [&0S 
state  and  intrastate,  for  the  same  year, 
amounted  to  $32,600.72.  In  each  of  these 
cases  the  experts  employed  by  the  parties 
unite  in  the  statement  that  it  is  apparent 
from  the  results  shown  that  "upon  neither 
the  revenue  nor  ton  mile  nor  passenger  mile 
theory  of  expenses  can  any  adequate  r»> 
turn  on  the  investment  be  earned." 

In  the  case  of  the  Chicago  Great  Westeni 
Company,  operating  84.43  miles  of  road 
within  the  state,  the  entire  net  revenue 
from  the  Missouri  business,  interstate  and 
intrastate,  for  the  six  months  ending  De- 
cember 31,  1907,  being  the  period  taken  by 
both  parties  for  the  purpose  of  calculation, 
amounted  to  $41,839.06.  From  our  exami- 
nation of  the  evidence  and  the  various  com- 
putations we  are  satisfied  in  this  ease,  as 
in  the  two  others  above-mentioned,  that 
errors  attributable  either  to  valuation  or  to 
apportionments  cannot  be  regarded  as  suffi- 
ciently great  to  change  the  result. 

The  decrees  in  these  three  casea  will  ac- 
cordingly be  affirmed,  with  the  modification 
that  the  railroad  and  warehouse  commis- 
sioners and  the  attorney  general  of  the 
state  may  apply  at  any  time  to  the  eoort, 
by  bill  or  otherwise,  as  they  may  be  ad- 
vised, for  a  further  order  or  decree  when- 
ever it  shall  appear  that,  by  reaaon  of  a 
change  in  circumstances,  the  ratea  fixed  by 
the  state's  acts  are  sufficient  to  yield  to 
these  companiea  reasonable  oompenaatioi 
for  the  services  rendered. 

The  contention  raised  by  the  eomi^aia- 
ants,  that  these  legislative  acta  cannot  be 
enforced  against  one  company  unless  «f 
forced   against   all,    cannot   be   rastaiaai. 
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The  argument,  in  effect,  is  that,  although 
the  ehargee  of  carriers  may  be  clearly  exor- 
bitant, tiie  state  is  powerless  to  compel 
them  to  put  into  effect  reasonable  rates 
because,  as  to  another  carrier  differently 
situated,  the  rates  thus  prescribed  might 
be  unreasonably  low.  The  acts  are  valid 
upon  their  face  as  a  proper  exercise  of  gov- 
•mmental  authority  in  the  establishment 
609] of  reasonable  rates,  and  *eaoh  com- 
plainant, in  order  to  succeed  in  assailing 
them,  must  show  that  as  to  it  the  rates 
are  confiscatory. 

The  decrees  in  Numbers  9,  12,  339,  340, 
841,  342,  345,  346,  349,  850,  367,  and  358 
are  reversed  and  the  cases  remanded,  with 
directions  to  dismiss  the  bills  respectively 
without  prejudice. 

The  decrees  in  Numbers  351,  352,  365, 
886,  367,  and  368  are  modified  as  stated  lo 
the  opinion,  and,  as  modified,  are  affirmed. 


JOHN  A.  KNOTT  et  aL,  Railroad  and  Ware- 
house Commissioners,  et  al.,  Appts., 

v. 

ST.  LOUIS  SOUTHWESTERN  RAILWAY 
COMPANY.     (No.  348.) 


ST.  LOUIS  SOUTHWESTERN  RAILWAY 

COMPANY,  Appt, 

v. 

JOHN  A.  KNOTT  et  al..  Railroad  and  Ware- 
house Commissioners,  et  al.     (No.  844.) 


JOHN  A.  KNOTT  et  al..  Railroad  and  Ware- 
house Commissioners,  et  al.,  Appts., 

v. 

MISSOURI    PACIFIC    RAILWAY    COM- 
PANY.    (No.  358.) 


MISSOURI    PACIFIC    RAILWAY    COM- 
PANY, Appt., 

V. 

JOHN  A.  KNOTT  et  al.,  Railroad  and  Ware- 
house Commissioners,  et  al.     (No.  354.) 


JOHN  A.  KNOTT  et  al.,  Railroad  and  Ware- 
house Commissioners,  et  al.,  Appts., 

V. 

ST.  LOUIS,  IRON  MOUNTAIN,  k  SOUTH- 
ERN RAILWAY  COMPANY.  (No. 
855.) 


BT.  LOUIS,  IRON  MOUNTAIN,  ft  SOUTH- 
ERN  RAILWAY  COMPANY,  Appt., 

V. 

JOHN  A.  KNOTT  et  aL,  Railroad  and  Ware- 
house Commissioners,  et  aL     (No.  856.) 


JOHN  A.  KNOTT  et  al.,  Railroad  and  Ware- 
house Commissioners,  et  aL,  Appts., 


V. 


ODINGY,    OMAHA,    ft    KANSAS    CITY 

RAILROAD  COMPANY.     (No.  869.) 
if  U  ed. 


QUINCY.     OMAHA,     ft  KANSAS     CITY 
RAILROAD  COMPANY,  Appt, 


V. 


JOHN  A.  KNOTT  et  al..  Railroad  and  Ware- 
house Commissioners,  et  aL     (No.  360.) 


JOHN  A.  KNOTT  et  aL,  Railroad  and  Wara- 
house  Commissioners,  et  aL,  Apptiu, 


V. 


WABASH   RAILROAD   COMPANY.     (No. 

86L) 


WABASH  RAILROAD  COMPANY,  Appt., 

V. 

JOHN  A.  KNOTT  et  al.,  Railroad  andWare- 
house  Commissioners,  et  al.     (No.  362.) 


JOHN  A.  KNOTT  et  al..  Railroad  and  Ware- 
house Commissioners,  et  al.,  Appts., 

V. 

ST.  JOSEPH  ft  GRAND  ISLAND  RAIL- 
WAY COMPANY.     (No.  863.) 


ST.  JOSEPH  ft  GRAND  ISLAND  RAIL- 
WAY COMPANY,  Appt., 


▼. 


JOHN  A.  KNOTT  et  al.,  Railroad  and  Ware- 
house Commissioners,  et  aL     (No.  864.) 


JOHN  A.  KNOTT  et  al.,  Railroad  and  Ware- 
house Commissioners,  et  al.,  Appts., 

V. 

CHICAGO,    MILWAUKEE,   ft   ST.   PAUL 
RAILWAY  COMPANY.     (No.  869.) 


CHICAGO,   MILWAUKEE,   ft   ST.   PAUL 
RAILWAY  COMPANY,  Appt, 


V. 


JOHN  A.  KNOTT  et  al.,  Railroad  and  Ware- 
house Commissioners,  et  aL     (No.  370.) 


JOHN  A.  KNOTT  et  al.,  Railroad  and  Ware- 
house (^mmissioners,  et  aL,  Appts., 


V. 


CHICAGO    ft    ALTON    RAILWAY    COM- 
PANY.    (No.  87L) 


CHICAGO    ft    ALTON    RAILWAY    COM- 
PANY, Appt, 

V. 

JOHN  A.  KNOTT  et  aL,  Railroad  and  Ware- 
house Commissioners,  et  al.     (No.  878.) 

(See  S.  C.  Reporter's  ed.  50^-511.) 

Appeal  —  from  etroalt  court  —  deoMe 
entered  pnraoant  to  atlpnlation. 
Appeals  and  eross  appeals  from  decrees 
of  a  Federal  circuit  court,  entered  in  aecord- 
anoe  with  stipulations  to  abide  h^  an/ 
orders,  judgments,  or  decrees  that  might  be 
entered  in  certain  other  suits,  present  no 

Suestions    for    the    consideration    of    Hm 
'ederal  Supreme  Court 
(For  ether  cases,  sse  Appeal  and  arrsr,  W^ 

lap.  ^1508.1 
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See  uhm  eaaa  below,  188  F«L  317. 

Ur.  Elliott  W.  Hnjor,  AttorDey  Gen- 
eral <d  Hiaionri,  and  Ur.  SanfOPd  B. 
lAdd  argncd  the  aanee  and  filed  briefa  for 
Knott  at  al. 

Uaaars  Frank  Hacerman  and  Gardl- 
Ber  Lnthrop  argued  the  caiu*^  and,  with 
llMara.  a  H.  Weet,  Martin  L.  CUrdy,  O. 
H.  Spencer,  J.  Q.  Trimble,  Weill  H.  Blod- 
gett,  James  L.  Uinnia,  R.  A.  Brown,  Bur- 
ton Haneon,  H.  H.  Field,  Silaa  E.  Strawn,  JOHN  A.  KNOTT  et  aL,  Railroad  and  Wan- 
and  Edward  L.  Searritt,  filed  briefa  for  the  bouae  Commiuicmcra,  et  aL  <No.  348.) 
nilroad  companlea. 

FW    eontentiona    of    couniel,    tee    their  (S^  H-  0-  H'porter'e  ed.  812,  618.) 

briefa  M  reported  in  Knott  t.  Chicago.  B.  jhU  caae  i.  governed  by  the  decUion  U 

*  Q.  R  Co.  ante,  1678.  U„^  ,_  Chica|o,  B.  *  tf  B.  Co.  ant^  p. 
1S72. 

Ibmoiandum  opinion  by  direction  of  the  [Noa.  347  and  348.] 
eonrt-    By  Ur.  Justice  Hngbes: 

Theae  anits,  with  ten  other*,  were  brought  Argued  April  1,  2,  and  3,   1912.    Daddri 

to  restrain  the  enforcement  of  the  freight  June  la,  igig. 
nte  and  pauenger  fare  acts  of  the  state  of 

Hiaaonri,   pasKd   in    the   yeara    1905    and  »  PPEAL  and  CROSS  APPEAL  from  de- 

1907,  aa  YiolatiTe  of  the  Federal  Conititu-  A  crcea  of  the  Circuit  Court  of  the  Unitri 

tlon.     See  Knott  t.  Chicago,   B.  4  Q.   R.  gutes  for  the  Western  District  of  Mlaaoori, 

Co.  decided  this  day.    1230  U.  8.  474,  ante,  adjudging   railway   raU   l^istition   to  be 

1B72,  33  Sup.  Ct.  Rep.  97B.]  confiscatory,  and  enjoining  its  enforcement. 

Upon    hearing   below,    a   stipulation    was  Revereed  and  remanded,  with  direeUon*  to 

made    in    each    of    these    eight    suits,    and  dismiss  the  bill  without  prejudice, 

orders  were  entered  thereon,  th«,t  it  should  g^e  same  ease  below,  168  Fed.  317. 

abide    "by   the   orders,    judgment,    and    de-  „      _.,.  „   ,„     „  .          .„              _ 

ere.    that    may    be    m«le    »d    entered"    in  «'■   ^V"  T'   ^f^''   ■*"'""^   °T 

one  of  the  other  suite  named,  as  follows:  "^l  "*  Missouri,  and  Meesrs.  Snnrord  B. 

Ha  suit  of  the  St  Louis  Southwestern  l*aa  "d  Frederick  WLehm«narg«ed 
Railway  Company  was  to  abide  that  of  the  "«  «™  ""^  '^^  '"«*'  '"  '^°"  «*  '^ 
St  Louis,  Iron  Mountain,  t  Southern  Rati-  Messrs.  Frank  Hacernuin  and  Onrdi- 
way    Company;    the  suit*   of  the   Missouri  ner  Iditlirap  argued  the  cause,  and,  with 
611]  'Pacific    Railway    Company,    the    St  Messrs.  H.  A.  Low,  W.  F.  Evans,  and  M. 
Louis,  Iron  Mountain  ft  Southern  Railway  L.  Bell,  tiled  briefs  tor  the  St  Louis,  Kan- 
Company  ;  and  the  Chicago,  Milwaukee,  &  St  sas  City,  *  Colorado  Railroad  Company. 
Paul  Railway  Company,  that  of  the  St  Louis,  For    contentions    of    counsel,    see    tbdr 
4  San  Francisco  Railroad  Company;  the  suits  briefs  as  reported  in  Knoti  v.  Chicago,  8. 
of  the  Wabaafa  Railroad  Company  and  the  *  Q.  R.  Co.  ante,  1672. 
CbJoago  4  Alton  Railway  Company,  that  of 

&t  CSiicato,  Bnrllngton,  4  Quincy  Railroad  Memorandum  opinion  by  direction  of  th« 

Company;    and   the   suits   of   the   Quincy,  court    By  Mr.  Justice  Hogtiea: 

Omaita,  4  Kansas  City  Railroad  Company  This  suit  was  one  of  the  eighteen  suita 

and  the  St  Joseph  4  Grand  Island  Rail-  described  Id  Knott  v.  Chicago  B.  4  Q.  R. 

way  Company,  that  of  the  Chicago  Great  Co.  decided  this  day.     [230  U.  S.  474,  ante, 

Western  Railway  Company.  1G72,  33  Sup.  Ct  Rep.  976].    Upon  the  hwr> 

tlie  deertM   below   were   entered  '  in   u-  Ing  below,  as  it  appeared   that  the   pra^ 
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wtj  tf  the  St  Louis,  Ejoms  City,  k  Col- 
•imdo  Railroad  Company  had  beeo  ac- 
quired by  the  Chicago,  Rock  Uland  ft  Pacif- 
ic Railway  Company,  it  was  ordered  by 
consent  of  the  parties,  that  the  suiti  of 
the  two  companies  should  be  consoli- 
61S]dated,  and  that  nhe  "findings,  sUte- 
ments,  and  figures  as  to  both  companies" 
should  be  put  "in  consolidated  form  as  those 
of  the  Chicago,  Rock  Island,  &  Pacific  Rail- 
way Company." 

Separate  decrees  were  entered  in  the  two 
eases,  and  separate  appeals  and  cross  ap- 
peals have  been  taken. 

The  same  disposition  must  be  made  of 
both.  See  Knott  ▼.  Chicago,  R.  I.  ft  P.  R. 
Co.  The  decree  below  is  therefore  reversed 
and  the  cause  is  remanded,  with  directions 
to  dismiss  the  bill  without  prejudice. 

It  is  so  ordered. 


CHESAPEAKE  ft  OHIO  RAH.WAT  COM- 
PANY,  Plff.  in  Err., 

V. 

WILLIAM  0.  CONLEY,  Attorney  General 
of  the  State  of  West  Virginia,  et  aL 

(See  S.  C.  Reporter's  ed.  513-624.) 

Statutes  —  who  may  assail  yalldlty. 

L  The  penal  provisions  of  W.  Va.  Laws 
1007,  chap.  41,  fixing  the  maximum  fare  for 
passengers  on  railroads  at  2  cents  per  mile, 
are  not  open  to  constitutional  attack  where 
the  highest  state  court  has  held,  when  con- 
struing such  statute,  that  a  railway  com- 
pany is  excepted  from  the  operation  of  the 
penalty  clause  during  the  prosecution  by 
It  in  good  faith  of  a  suit  to  determine 
whether  such  statute  is  confiscatory  in  its 
operation  and  effect  as  applied  to  such  com- 

any. 

For  other  cases,  tee  Statntes,  I.  d,  8,  In  Di- 
gest Bnp.  Ct  190S.] 

OonBtltntiQnal  law  —  equal  protection 

of   the    laws  —  olasalllcation  —  rate 

recnlation. 

2.  The  exemption  of  any  railroad  in  the 
state  under  50  miles  in  lenffth,  and  not  a 
part  of,  or  under  the  control,  management, 
or  operation  of,  any  other  railroad  over  50 
miles  in  length,  operated  wholly  or  in  part 
In  the  state,  from  the  operation  of  W.  Va. 
Laws  1907,  chap.  41,  fixing  the  maximum 
fare  for  passengers  on  railroads  at  2  cents 
per  mile,  does  not  deny  the  equal  protec- 
tion of  the  laws,  where,  as  construed  oy  the 
state  courts,  a  railway  under  50  miles  in 


I 


length,  eontrolled  by  a  railwaT  of  greater 

length,  will  be  taken  out  of  the  exception 

only  when  connected  and  operated  with  the 

longer  line. 

[For  other  cases,  see  Constitutional  Law,  IT. 
a.  6,  c,  in  Disett  Sap.  Ct  1908.] 

Constitutional  law  —  equal  protection 
of  the  laws  —  classification  —  rate 
regulation. 

3.  The  exception  in  favor  of  electric  lines 
and  street  railways,  made  by  W.  Va.  Laws 
1907,  chap.  41,  fixing  maximum  fares  for 
passengers  on  railroads  at  2  cents  per  mile, 
does  not  deny  the  equal  protection  of  the 
laws. 

[For  other  cases,  see  Constltntional  Law,  IV. 
a.  6,  c,  in  Digest  Sup.  Ct.  1908.] 

Commerce  —  state  regulation  of  local 
rates  of  interstate  carrier  —  congres- 
sional Inaction. 

4.  Congressional  inaction  on  the  subject 
leaves  each  state  free  to  establish  maxi- 
mum intrastate  rates  for  interstate  carriers 
which  are  reasonable  in  themselyes,  al- 
though the  state's  requirements  may  neces- 
sarily disturb  the  existing  relation  between 
intrastate  and  interstate  rates,  as  to  places 
within  cones  of  competition  crossed  by  the 
state  boundary  line. 

[For  other  cases,  see  Commerce,  I.  c;  III.  c» 
In  Digest  Bnp.  Ct  1908.] 

[No.  111.] 

Argued  April  8,  1912.     Decided  June  10, 
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IN  ERROR  to  the  Supreme  Court  of  Ap- 
peals of  the  State  of  West  Virginia  to 
review  a  decree  refusing  an  appeal  from  a 
decree  of  the  Circuit  Court  for  Kanawha 
County,  in  that  state,  dismissing  the  bill  in 
a  suit  to  enjoin  the  enforcement  of  rail- 
way rate  legislation.  Affirmed. 
The  facts  are  stated  in  the  opinion. 

Mr.  F.  B.  Enslow  argued  the  cause,  and 
with  Messrs.  H.  T.  Wickham,  W.  E.  Chil- 
ton, and  H.  Fitzpatrick,  filed  a  brief  for 
plaintiff  in  error: 

While  the  power  to  classify  subjects  of 
legislation  cannot  be  questioned,  still  thai 
power  is  subject  to  judicial  review.  And 
if  the  oourts  find  that  the  classification 
made  is  arbitrary,  or  is  made  upon  a  ground 
that  has  no  "jiut  and  proper  relation"  to 
the  attempted  classification,  or  that  the 
classification  is  a  "mere  selection**  withoni 
reason,  or  that  the  classification  is  nol 
''called  for  by  facts  Justifying*'  it,  or  thai 
the  necessary  effect  of  the  l^glslatdon  is  to 


NoTB. — On  state  regulation  generally  of 
toUs  rates,  and  prices  see  note  to  Win- 
chester &  L.  Tump.  R.  Co.  t.  Croxton,  83 
LJUL  177. 

On    unconstitutional    inequality    or    dis- 
erimination  in  state  regulation  of  tolls  or 
rates — see  note  to  Cotting  t.  Godard,  40 
U  ed.  U.  8.  OS. 
ST  If.  ad. 


On    effect    of   interstate    business   upon 
state   regulation   of  local   railway  rates 
see  note  to  Pennsylvania  R.  Co.  v.  Philadel- 
phia  County,  15  L.RJl.(NJ3.)  112. 

As  to  who  may  raise  objection  that  a 
statute  contains  an  unconstitutional  dis- 
crimination— see  nois  to  Pugfa  t.  Ptigh,  8t 
LJtJL(N.80  064. 
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put  «ie  person  or  one  property  in  a  lesB  de- 
■irable  position  or  under  greater  burdens 
than  another  person  or  another  piece  of 
property  similarly  situated,  then  such  legis- 
lation cannot  be  upheld. 

Raymond  v.  Chicago  Union  Traction  Co. 
207  U.  S.  20,  52  L.  ed.  78,  28  Sup.  Ct. 
Rep.    7,    12   Ann.   Gas.   757;    Santa   Clara 
County  ▼.  Southern  P.  R.  Co.   118  U.  S. 
394,  30  L.  ed.  118,  6  Sup.  Ct  Rep.  1132; 
Yick  Wo  ▼.  Hopkins,  118  U.  S.  356,  30  L. 
ed.   220,  6   Sup.   Ct.  Rep.   1064;    Smith   ▼. 
Ames,   169   U.  S.  466,   42   L.   ed.   810,   18 
Sup.  Ct.  Rep.  418;  Dow  ▼.  Beideiman,  125 
U.  S.  680,  31  L.  ed.  841,  2  Inters.  Com. 
Rep.  56,  8  Sup.  Ct.  Rep.  1028;  Blue  Jacket 
Consol.  Copper  Co.  v.  Soherr,  50  W.  Va. 
533,  40  S.  E.  514;   Nichols  ▼.  Walter,  37 
Minn.  264,  33  N.  W.  800;  Gulf,  C.  &  S.  F. 
R.  Co.  V.  Ellis,  165  U.  S.   150,  41  L.  ed. 
666,  17  Sup.  Ct  Rep.  255;  Magoun  ▼.  Illi- 
nois Trust  &  Sav.  Bank,  170  U.  S.  283,  42  L. 
ed.  1037,  18  Sup.  Ct.  Rep.  594;  Missouri  ▼. 
Lewis  (Bowman  v.  Lewis)  101  U.  S.  22,  25 
L.  ed.  089;  Brannon,  14th  Amend,  pp.  319, 
323;    Kentucky   R.   Tax   Cases,   115   U.  a 
321,  20   L.  ed.   414,  6   Sup.   Ct.  Rep.   57; 
Home  Ins.   Co.    ▼.   New   York,    134   U.  S. 
504,  33  L.  ed.  1025,  10  Sup.  Ct  Rep.  503; 
Atchison,  T.  k  S.  F.  R.  Co.  v.  Matthews, 
174  U.  S.  105,  43  L.  ed.  013,  19  Sup    Ct 
Rep.  600;   State  v.  Broadbelt,  89  Md.  565, 
45   L.R.A.   433,   73   Am.   St   Rep.   201,   43 
Atl.  771;  New  York  v.  Barker,  179  U.  S. 
279,  45  L.  ed.  190,  21  Sup.  Ct  Rep.  121; 
American  Sugar  Ref.  Co.  ▼.  Louisiana,  179 
U.  S.  89,  45  L.  ed.  102,  21   Sup.  Ct.  Rep. 
43;  Missouri  P.  R.  Co.  y.  Mackey,  127  U. 
S.  205,  32  L.  ed.  107,  8  Sup.  Ct.  Rep.  1161; 
Pembina  Consol.   Silver  Min.   k  Mill.   Co. 
▼.  Pennsylvania,  125  U.  S.  188,  31  L.  ed. 
65.3,  2  Inters.  Com.  Rep.  24,  8  Sup.  Ct.  Rep. 
737;   Cotting  v.  Kansas  City  Stock  Yards 
Co.   (Cotting  V.  Godard)    183  U.  S.  85,  46 
L.  ed.  99,  22  Sup.  Ct.  Rep.  30;   State  ex 
rel.  Richards  v.  Hamer,  42  N.  J.  L.  435; 
Com.  ex  rel.  Fertig  v.  Patton,  88  Pa.  258; 
Edmonds  v.  Herbrandson,  2  N.  D.  270,  14 
LJLA.  725,  50  N.  W.  970;   State  ex  rel. 
Columbus   y.    Mitchell,   31    Ohio   St    592; 
People  ex  rel.  Lee  v.   Chautauqua   County, 
43  N.  Y.  10;  Smith  v.  Louisville  A  N.  R. 
Co.  75  Ala.  449;   SUte  ex  rel.  McCue  ▼. 
Ramsay  County,  48  Minn.  236,  31  Am.  St. 
Rep.  650,  51  N.  W.  112;  Connolly  v.  Union 
Sewer  Pipe  Co.  184  U.  S.  540,  46  L.  ed. 
679,  22  Sup.  Ct  Rep.  431. 

An  excepticm  to  tkv  statute  cannot  take 
one  business  and  favor  it,  when  other  cor- 
porations and  other  individuals  doing  the 
same  kind  of  business  are  not  so  favored. 

Dow  V.  Beideiman,  125  U.  8.  680,  31  L. 
ed.  841,  2  Inters.  Com.  Rep.  56,  8  Sup.  Ct. 
Rep.    1028;    Cooley,   Const   Urn.   5tk   ed. 


484;  State  v.  Haun,  61  Kan.  146,  47  UBJL 
369,  59  Pac  340;  MUsouri,  K.  ft  T.  R.  C^ 
V.  Medaris,  60  Kan.  155,  55  Pac.  875,  $ 
Am.  Neg.  Rep.  339;  Lavallee  v.  St  Paul* 
M.  &  M.  R.  Co.  40  Minn.  249,  41  N.  W. 
974;  Deppe  v.  Chicago,  R.  I.  ft  P.  R.  Ca 
36  Iowa,  55;  Ballard  v.  Mississippi  Cotton 
Oil  Co.  81  Miss.  507,  62  L.RJL.  407,  95  Am. 
St  Rep.  476,  34  So.  533;  Bedford  Quarries 
Co.  V.  Bough,  168  Ind.  671,  14  L.RJL(N.S.) 
418,  80  N.  E.  520. 

The  power  to  pass  this  discriminating  leg- 
islation may  not  be  justified  under  the 
police  power  or  under  the  reservation  clause 
giving  the  state  the  right  to  amend  charters 
or  any  law  pertaining  to  corporations. 

Connolly  v.  Union  Sewer  Pipe  Co.  184 
U.  S.  558,  46  L.  ed.  689,  22  Sup.  Ct.  Rep. 
431. 

The  courts  have,  in  applying  the  equal 
protection  clause  of  the  14th  Amendment 
given  relief  from  every  class  of  legislation 
which  has  arisen  in  an  attempt  to  discrim- 
inate. 

Connolly  v.  Union  Sewer  Pipe  Co.  184  U. 
S.  540,  46  L.  ed.  679,  22  Sup.  Ct  Rep.  431 ; 
Re  Grioe,  79  Fed.  628;  Cotting  v.  Kansas 
City  Stock  Yards  Co.  (Cotting  v.  Godard) 
183  U.  S.  85,  46  L.  ed.  99,  22  Sup.  Ct 
Rep.  30. 

A  state  railroad  statute  which  imposes 
such  excessive  penalties  that  the  parties 
affected  are  deterred  from  testing  its  valid- 
ity in  the  courts  denies  the  carrier  the 
equal  protection  of  the  law,  without  regard 
to  the  question  of  insufficiency  of  the  rates 
prescribed. 

Ex  parte  Young,  209  U.  S.  123,  52  L.  ed. 
714,  13  L.RJ^.(N.S.)  932,  28  Sup.  Ct  Rep. 
441,  14  Ann.  Cas.  764;  Willcox  v.  Consol- 
idated Gas  Co.  212  U.  8.  19,  53  L.  ed.  382, 
29  Sup.  Ct  Rep.  192,  15  Ann.  Cw,  1034. 

While  the  length  of  the  road  may  furnish 
in  some  instances  a  proper  basis  for  classi- 
fioation,  such .  classification  must  be  called 
for  by  facts  justifying  it;  and  if  it  has  the 
effect  of  denying  equal  protection  to  parties 
engaged  in  the  same  kind  of  business,  and 
is  so  worded  that  it  applies  to  some  corpo- 
rations in  the  class,  and  excludes  others, 
it  is  invalid. 

Kentucky  R.  Tax  Cases,  115  U.  S.  321,  29 
L.  ed.  414,  6  Sup.  Ct  Rep.  57;  Cotting 
V.  Kansas  City  Stock  Yards  Co.  (Cotting 
V.  Godard)  183  U.  S.  79,  46  L.  ed.  92,  2S 
Sup.  Ct  Rep.  30. 

In  those  cases  where  a  classification  was 
upheld  there  is  a  clear  distinction  between 
the  statutes  considered  and  the  one  aov 
before  the  court. 

Louisville  &  N.  R.  Co.  v.  Melton,  218  U. 
S.  36,  54  L.  ed.  021,  30  Sup.  Ct.  Rep.  676; 
Missouri,  K.  k  T.  R.  Co.  v.  May,  194  U. 
S.  267,  48  L.  ed.  971,  24  Sup.  Ct  Rep.  938; 

2S0  V.  a. 
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Oaan   Lumber   Co.   v.   Union   County   Nat. 

Bank,  207  U.  S.  251,  62  L.  ed.  195,  28  Sup. 

Ct  Rep.  89;  McLean  v.  Arkansas,  211  U. 

S.  539,  53  L.  ed.  315,  29  Sup.  Ct.  Rep.  206; 

Dow  V.  Beidelman,  125  U.  S.  680,  31  L.  ed. 

841,  2  Inters.  Com.  Rep.  56,  8  Sup.  Ct.  Rep. 

1028;    New   York,  N.   H.  &  H.   R.  Co.   v. 

New  York,  165  U.  S.  628,  41  L.  ed.  853,  17 

Sup.  Ct  Rep.  418;  Chicago,  R.  I.  ft  P.  R. 

Co.  ▼.  Arkansas,  219  U.  S.  453,  55  L.  ed. 

290,  81  Sup.  Ct.  Rep.  275;  Heath  ft  M.  Mfg. 

Co.  V.  Worst,  207  U.  S.  338,  52  L.  ed.  236, 

28  Sup.  Ct.  Rep.  114;  Engel  v.  O'Malley, 

219  U.  S.  128,  55  L.  ed.  128,  34  Sup.  Ct.  Rep. 

190. 

The  act  of  the  legislature  of  West  Vir- 
ginia, complained  of,  imposes  burdens  and 
restrictions  upon  interstate  commerce,  and 
is  for  that  reason  also  invalid. 

Hall  V.  DeCuir,  95  U.  S.  489,  24  L.  ed. 
548;  Gulf,  C.  ft  S.  F.  R.  Co.  v.  Hcfley,  158 
U.  S.  99,  39  L.  ed.  910,  15  Sup.  Ct.  Rep. 
802;  Wabasb,  St.  Lu  ft  P.  R.  Co.  v.  Illinois, 
118  U.  S.  557,  30  L.  ed.  244,  1  Inters.  Com. 
Rep.  31,  7  Sup.  Ct.  Rep.  4;  Cleveland,  C.  C. 
ft  St  L.  R.  Co.  V.  lUinoU,  177  U.  S.  514,  44 
L.  ed.  868,  20  Sup.  Ct  Rep.  722;  Employers 
Liability  Cases  (Howard  v.  Illinois  C.  R. 
Co.)  207  U.  S.  463,  52  L.  ed.  297,  28  Sup. 
Ct  Rep.  141. 

Mr.  William  6.  Conley,  Attorney  Gen- 
eral of  West  Virginia,  argued  the  cause  and 
filed  a  brief  for  defendants  in  error: 

All  statutes  are  presumed  to  be  consti- 
tutional. 

Reagan  v.  Farmers'  Loan  ft  T.  Co.  154  U. 
6.  362,  38  L.  ed.  1014,  4  Inters.  Com.  Rep. 
560,  14  Sup.  Ct.  Rep.  1047;  Chicago,  M. 
ft  St  P.  R.  Co.  V.  Tompkins,  176  U.  S. 
167,  44  L.  ed.  417,  20  Sup.  Ct  Rep.  336; 
Cotting  V.  Kansas  City  Stock  Yards  Co. 
(Cotting  V.  Godard)  183  U.  S.  79.  46  L.  ed. 
92,  22  Sup.  Ct  Rep.  30;  Henderson  Bridge 
Co.  V.  Henderson,  173  U.  S.  624,  43  L.  ed. 
835,  19  Sup.  Ct.  Rep.  877;  Northern  P. 
R.  Co.  V.  North  Dakota,  216  U.  S.  579, 
54  L.  cd.  624,  30  Sup.  Ct  Rep.  423:  1 
Lewis's  Sutherland,  Stat.  Constr.  2d  ed.  § 
85 ;  Coal  ft  Coke  R.  Co.  v.  Conley,  67  W.  Va. 
129,  67  S.  E.  613;  Munn  v.  Illinois,  94  U. 
S.  113,  24  T^  ed.  77;  Fletcher  v.  Peck,  6 
Crancih,  87,  3  L.  ed.  162. 

The  statute  is  not  confiscatory  as  to  plain- 
tiff. 

St  Louis  ft  S.  P.  R.  Co.  V.  Gill,  156  U. 
8.  650,  666,  667,  39  L.  ed.  567,  573,  15 
Sup.  Ct  Rep.  484;  San  Diego  Land  ft  Town 
Co.  V.  National  City,  174  U.  S.  739,  43  L.  ed. 
1154,  19  Sup.  Ct  Rep.  804;  Chicago,  M. 
ft  St  P.  R.  Co.  V.  Tompkins,  176  U.  S.  167, 
44  L.  ed.  417,  20  Sup.  Ct  Rep.  336;  Knox- 
Tille  V.  Knoxville  Water  Co.  212  U.  S.  1, 
63  L.  ed.  371,  29  Sup.  Ct  Rep.  148. 
ftT  li.  ed. 


The  entire  earnings  from  all  sources  must 
be  considered. 

St  Louis  ft  S.  F.  R.  Co.  v.  Gill,  156 
U.  S.  649,  39  L.  ed.  567,  15  Sup.  Ct 
Rep.  484;  Coal  ft  Coke  R.  Co.  v.  Conley, 
67  W.  Va.  129,  67  S.  E.  613;  Matthews  v. 
Corporation  Comrs.  106  Fed.  7;  Minnesota 
ft  St  L.  R.  Co.  v.  Minnesota,  186  U.  8. 
257,  46  L.  ed.  1151,  22  Sup.  Ct  Rep.  900; 
Atlantic  Coast  Line  R.  Co.  v.  North  Caro- 
lina Corp.  Commission,  206  U.  S.  1,  61  L. 
ed.  933,  27  Sup.  Ct  Rep.  585,  11  Ann.  Caa. 
398;  Brabham  v.  Atlantic  Coast  Line  R. 
Co.  11  Inters.  Com.  Rep.  464;  Railroad  ft 
W.  Comrs.  v.  Eureka  Springs  R.  Co.  7 
Inters.  Com.  Rep.  60;  Re  Freight  Rates, 
11  Inters.  Com.  Rep.  180;  Re  Class  ft  Com- 
modity Rates,  11  Inters.  Com.  Rep.  238;  Re 
Advances  in  Freight  Rates,  9  Inters.  Com. 
Rep.  382;  Artz  v.  Seaboard  Air  line  R.  Co. 
11  Inters.  Com.  Rep.  458. 

The  state  courts  have  the  power  to  de- 
termine the  meaning  of  a  state  statute,  and, 
having  such  power,  it  carries  with  it  the 
power  to  prescribe  the  extent  and  limita- 
tions of  said  statute. 

Smiley  v.  Kansas,  196  U.  S.  447,  49  L.  ed. 
546,  25  Sup.  Ct  Rep.  289. 

Such  construction  by  the  state  court  in- 
volves no  Federal  question,  but  is  exclusive- 
ly for  the  state  courts. 

King  v.  West  Virginia.  216  U.  S.  92,  54 
L.  ed.  396,  30  Sup.  Ct  Rep.  225;  Hooker 
V.  Los  Angeles,  188  U.  S.  314,  47  L.  ed. 
487,  63  L.R.A.  471,  23  Sup.  Ct.  Rep.  395; 
Castillo  V.  McConnico,  168  U.  8.  674,  42  L. 
cd.  622,  18  Sup.  Ct.  Rep.  229. 

The  statute  does  not  operate  on  inter- 
state commerce  within  the  Federal  consti- 
tutional prohibition.  If  it  operates  on  in- 
terstate commerce  at  all,  it  is  merely  inci- 
dental. 

Coal  ft  Coke  R.  Co.  v.  Conley,  67  W.  Va. 
129,  67  S.  E.  613. 

State  legislation,  in  a  variety  of  ways, 
may  affect  interstate  commerce  and  the 
persons  and  corporations  engaged  in  it, 
without  constituting  a  regulation  of  inter- 
state commerce  within  the  constitutional 
prohibition. 

Pennsylvania  R.  Co.  v.  Hughes,  191  U.  S. 
477,  488,  48  L.  ed.  268,  272,  24  Sup.  Ct. 
Rep.  132;  Missouri,  K.  ft  T.  R.  Co.  v.  Haber, 
169  U.  S.  613,  42  L.  ed.  878, 18  Sup.  Ct.  Rep. 
488;  Western  U.  Teleg.  Co.  v.  James,  162 
U.  S.  650,  40  L.  ed.  1105,  16  Sup.  Ct.  Rep. 
934;  Sherlock  v.  Ailing,  93  U.  S.  99,  23  L. 
ed.  819;  Philadelphia  ft  R.  R.  Co.  v.  Penn- 
sylvania, 15  Wall.  283,  21  L.  ed.  164: 
Mobile  County  v.  Kimball,  102  U.  8.  691,  26 
L.  ed.  238;  Smith  v.  Alabama,  124  U.  S. 
465,  31  L.  ed.  508,  1  Inters.  Coul  Rep.  804, 
8  Sup.  Ct  Rep.  564. 
llie  power  exercised  by  the  legislature  of 
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West  Virginia  in  enacting  the  statute  oom- 
plained  of  clearly  comes  under  the  police 
power  of  the  state. 

Lake  Shore  ft  M.  S.  R.  Co.  t.  Ohio,  173 
U.  S.  286,  43  L.  ed.  702,  19  Sup.  Ct.  Rep. 
466 ;  Western  U.  Teleg.  Co.  ▼.  Commercial 
Mill.  Co.  218  U.  S.  406,  64  L.  ed.  1088,  36 
IiJLA.(N.S.)  220,  31  Sup.  Ct.  Rep.  60,  21 
Ann.  Cas.  816;  Western  U.  Teleg.  Co.  ▼. 
James,  162  U.  S.  660,  40  L.  ed.  1106,  16 
Sup.  Ct  Rep.  934;  Louisville  &  N.  R.  Co. 
▼.  Kentucky,  183  U.  S.  603,  616,  46  L.  ed. 
298,  306,  22  Sup.  Ct.  Rep.  96;  New  York, 
L.  E.  4  W.  R.  Co.  v.  Pennsylvania,  168  U. 
8.  431,  39  L.  ed.  1043,  16  Sup.  Ct  Rep. 
896;  Henderson  Bridge  Co.  v.  Kentucky, 
166  U.  S.  160, 41  L.  ed.  963,  17  Sup.  Ct.  Rep. 
632. 

The  use  of  local  state  rates  may  legally 
yield  a  lower  charge  than  a  through  inter- 
itate  rate. 

Kurtz  y.  Pennsylvania  Co.  16  Inters.  Com. 
Rep.  410;  Ames  v.  Union  P.  R.  Co.  64  Fed. 
171. 

The  statute  places  no  burden  on  inter- 
state commerce. 

Osborne  v.  Florida,  164  U.  S.  660,  41  L. 
ed.  686,  17  Sup.  Ct.  Rep.  214;  Southwestern 
Oil  Co.  V.  Texas,  217  U.  S.  114,  64  L.  ed. 
G88,  30  Sup.  Ct.  Rep.  496;  Kehrer  v.  Stew- 
art,  197  U.  S.  60,  49  L.  ed.  663,  26  Sup.  Ct 
Rep.  403;  Standard  Oil  Co.  v.  Tennessee, 
217  U.  S.  413,  64  L.  ed.  817,  30  Sup.  Ct 
Rep.  643. 

The  statute  complained  of  does  not  on 
its  face  attempt  to  regulate,  or  in  any  man- 
ner interfere  with,  interstate  commerce. 
Whether  it  does  or  does  not  interfere  with 
interstate  commerce  is  therefore  determined 
from  the  facts.  The  plaintiff  contends  that 
the  statute  interferes  with  interstate  com- 
merce. The  defendants  in  their  answer  deny 
such  allegations  in  the  plaintiff's  bilL  The 
burden  of  proof,  therefore,  was  upon  the 
plaintiff.  It  offered  no  proof  on  that  sub- 
ject. It  absolutely  failed  to  prove  its  allega- 
tion. The  state  courts  decided  that  ques- 
tion against  the  plaintiff,  and  such  decision 
is  conclusive  on  this  court 

Western  U.  Teleg.  Co.  v.  Call  Pub.  Co. 
181  U.  S.  92,  46  L.  ed.  766,  21  Sup.  Ct 
Rep.  661 ;  King  v.  West  Virginia,  216  U.  S. 
92,  64  L.  ed.  396,  30  Sup.  Ct  Rep.  226; 
Waters-Pierce  Oil  Co.  v.  Texas,  212  U.  S. 
86,  63  L.  ed.  417,  29  Sup.  a.  Rep.  220; 
Chapman  ft  D.  Land  Co.  v.  Bigelow,  206 
U.  S.  41,  61  L.  ed.  963,  27  Sup.  Ct  Rep. 
679;  Dower  v.  Richards,  161  U.  S.  668,  38 
L.  ed.  306,  14  Sup.  Ct  Rep.  452;  17  Mor. 
Min.  Rep.  704;  Egan  v.  Hart,  166  U.  S. 
188,  41  L.  ed.  680,  17  Sup.  Ct  Rep.  300; 
Chicago,  B.  ft  Q.  R.  Co.  v.  Chicago,  166  U. 
S.  226,  41  L.  ed.  979,  17  Sup.  a.  Rep. 
681;  Hedrick  v.  Atchison,  T.  ft  S.  F.  R.  Ca 
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167  U.  S.  673,  42  L.  ed.  320,  17  Sup.  Ot 
Rep.  922;  Gardner  v.  Bonestell,  180  U.  8. 
362,  46  L.  ed.  674,  21  Sup.  Ct  Rep.  399. 

Congress  cannot  regulate  intrastate  oom- 
merce. 

Gibbons  v.  Ogden,  9  Wheat.  1,  6  L.  ed. 
23;  Conway  v.  Taylor,  1  Black,  603,  17  L. 
ed.  191;  Pensacola  Teleg.  Co.  v.  Western 
U.  Teleg.  Co.  96  U.  S.  1,  24  L.  ed.  708; 
Employers'  Liability  Cases  (Howard  v.  Ill- 
inois C.  R.  Co.)  207  U.  S.  463,  62  L.  ed. 
297,  28  Sup.  Ct  Rep.  141. 

It  is  true  we  have  two  sovereign  pofwers 
constantly  in  operation  in  states, — ^the  state 
power  and  the  Federal  power, — ^the  two  to- 
gether constituting  a  complete  government 
But  the  rights  of  each*  of  these  sovereign 
powers  are  separate  and  distinct  as  to  com- 
merce. The  powers  exercised  by  the  state 
government  are  local  or  domestie  in  their 
application,  while  the  powers  exercised  by 
the  Federal  government  are  those  which  af- 
fect the  people  of  all  the  states  alike. 

Cardwell  v.  American  River  Bridge  Co. 
118  U.  S.  206,  210,  28  L.  ed.  969,  961,  6  Sap. 
Ct.  Rep.  423. 

The  extent  of  the  jurisdiction  of  these 
two  sovereign  powers  was  firmly  fixed 
by  the  people  of  the  United  States  in  the 
adoption  of  the  Federal  Constitution.  The 
Federal  government  has  the  exclusive  legal 
right  to  exercise  control  over  interstate 
commerce,  while  the  states  have  the  tz- 
elusive  legal  right  to  exercise  control  over 
intrastate  commerce,  the  latter  being  the 
reserved  and  inherent  police  power  of  the 
states. 

Coffee  V.  Groover,  123  U.  S.  1,  81  L.  ed. 
61,  8  Sup.  Ct.  Rep.  1. 

The  power  and  authority  of  each  sovtf- 
eignty  is  exclusive  within  its  jurisdiction 

Covington  ft  C.  Bridge  Co.  v.  Kentaeky, 
164  U.  S.  204,  209,  88  L.  ed.  962,  965,  4 
Inters.  Com.  Rep.  649,  14  Sup.  Ct  Rep. 
1087;  Employers'  Liability  Cases  (Howard 
V.  Illinois  C.  R.  Co.)  207  U.  8.  463,  52  L. 
ed.  297,  28  Sup.  Ct  Rep.  141;  United 
States  V.  Dewitt,  9  WalL  41,  19  L.  ed. 
693;  Patterson  v.  Kentucky,  07  U.  8.  501, 
24  L.  ed.  1116;  License  Tax  Cases,  5  WalL 
462,  18  L.  ed.  497 ;  Stone  v.  Farmenf  Loan 
ft  T.  Co.  116  U.  &  807,  334,  29  L.  ed.  686, 
646,  6  Sup.  Ct  Rep.  334,  388,  1191. 

The  Federal  interstate  oommeroe  act  re- 
lates only  to  interstate  oommeroe. 

Northern  P.  B.  Co.  ▼.  North  Dakota,  216 
U.  a  679,  54  L.  ed.  624,  80  Snpi  Ct  Rep. 
423;  Louisville  ft  N.  R.  Go.  v.  Kentoekj, 
183  U.  S.  603,  46  L.  ed.  298,  22  Sup.  Ot 
Rep.  96;  New  York  ex  rel.  Silx  v.  Hester- 
berg,  211  U.  S.  31,  63  L.  ed.  75,  29  Sup.  Ci. 
Rep.  10;  New  York,  L.  E.  ft  W.  R.  Co. 
V.  Pennsylvania,  168  U.  B.  431,  89  L.  ed. 
1043,  16  Sup.  Ct  Rep.  896. 
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IHtenUte  rbadi  are  gabjeet  to  ttata  reg- 
ulation as  to  intraitate  commeroe. 

Reagan  y.  Mercantile  Tmat  Co.  154  U.  8. 
413,  38  L.  ed.  1028,  4  latere.  Com.  Rep. 
576,  14  Sup.  Ct  Rep.  1060;  Smyth  t.  Amee, 
100  U.  &  466,  522,  42  L.  ed.  810,  840,  18 
Sup.  Ct.  Rep.  418;  Houaton  4  T.  a  R.  Ca 
▼.  ICayes,  201  U.  8.  310,  50  L.  ed.  772,  26 
Sup.  Ct  Rep.  401;  Employers'  Liability 
Caaee  (Howard  t.  Ulinoie  C.  R.  Co.)  207 
U.  8.  468,  502,  52  L.  ed.  207,  810,  28  Sup. 
Ot  Rep.  141. 

The  lowering  of  intrastate  rates  does  not 
aifeet  interstate  rates. 

Sands  t.  Hanistee  Rirer  Improv.  Co.  123 
U.  8.  288,  31  L.  ed.  140,  8  Sup.  Ct  Rep. 
118;  LouisWlle,  N.  O.  4  T.  R.  Co.  v.  Miss- 
issippi, 133  U.  8.  587,  33  L.  ed.  784,  2  In- 
ters. Com.  Rep.  801,  10  Sup.  Ct  Rep.  348; 
Geer  t.  Connecticut,  161  U.  8.  510,  40  U 
ed.  703,  16  Sup.  Ct  Rep.  600;  Louisville  4 
K.  R.  Co.  T.  Kentucky,  161  U.  8.  677,  40  L. 
ed.  840,  16  Sup.  Ct  Rep.  714;  Atiantio 
Coast  Line  R.  Co.  t.  North  Carolina  Corp. 
Commission,  206  IT.  8.  1,  51  L.  ed.  833,  27 
Sup.  Ct  Rq>.  585,  11  Ann.  Cas.  398;  Mis- 
souri P.  R.  Co.  T.  Kansas,  216  U.  8.  262,  54 
L.  ed.  478,  80  Sup.  Ct  Rep.  330. 

The  statute  is  not  unconstitutional  be- 
cause of  classification  of  railroads.  It  is 
Just»  and  founded  upon  substantial  differ- 


815,  20  Sup.  Ct  Rep.  206;  Hammond  PiMk- 
ing  Co.  ▼.  Arkansas,  212  U.  8.  322,  58  L.  ed. 
530,  29  Sup.  Ct  Rep.  870,  15  Ann.  Cas. 
645;  Williams  t.  Arkansas,  217  U.  S.  70, 
54  L.  ed.  673,  30  Sup.  Ct.  Rep.  408,  18 
Ann.  Cas.  865;  Southwestern  Oil  Co.  t. 
Texas,  217  U.  8.  114,  54  L.  ed.  688,  80  Sup. 
Ct.  Rep.  406;  Brown-Forman  Co.  t.  Ken- 
tucky, 217  U.  8.  568,  54  L.  ed.  883,  30  Sup. 
Ct  Rep.  578;  Louisville  4  N.  R.  Co.  t. 
Melton,  218  U.  S.  36,  54  L.  ed.  021,  30  Si^ 
Ct  Rep.  676;  Qriffith  ▼.  Connecticut,  218 
U.  8.  563,  54  L.  ed.  1151,  81  Sup.  Ct  Ri^ 
132;  Cincinnati,  I.  4  W.  R.  Co.  t.  Connera- 
Tille,  218  U.  S.  336,  54  L.  ed.  1060,  31  Sup. 
Ct.  Rep.  03,  20  Ann.  Cas.  1206;  Baltimoia 
4  0.  R.  Co.  T.  Interstate  Commerce  Com- 
mission, 221  U.  S.  612,  56  L.  ed.  878,  81 
Sup.  Ct  Rep.  621 ;  McAunich  ▼.  Mississippi 
4  M.  R.  Ca  20  Iowa,  338;  Boston,  a  4  M. 
R.  Co.  T.  State,  32  N.  H.  215;  Kirby  t. 
Pennsylvania  R.  Co.  76  Pa.  506;  Pittsburgh, 
C.  a  4  St  L.  R.  Co.  V.  MontgcHuery,  152 
Ind.  1,  60  L.ILA.  875,  71  Am.  St.  Rep.  301, 
40  N.  B.  582;  Missouri  P.  R.  Co.  v.  Mackay, 
127  U.  8.  205,  32  L.  ed.  107,  8  Sup.  Ct  Rep. 
1161;  Minneapolis  4  St  L.  R.  Co.  v.  Her- 
rick,  127  U.  8.  210,  32  L.  ed.  100,  8  Sup. 
Ct  Rep.  1176;  Minnesota  OU  Co.  v.  Kline, 
109  U.  8.  503,  50  L.  ed.  822,  26  Sup.  Ct 
Rep.  159,.  10  Am.  Neg.  Rep.  625;  Holden 
V.  Hardy,  160  U.  8.  366,  42  L.  ed.  780,  18 
Sup.  Ct  Rep.  383. 

The  states  have  the  eonstitutional  power 
to  classify  railroads. 

Lindslcy  v.  Natural  Carbonic  Gas  Oob 
220  U.  8.  61,  55  L.  ed.  869,  31  Sup.  Ct 
Rep.  887,  Ann.  Cas.  1912  C,  160;  Engel  v. 
Olilall^,  210  U.  8.  128,  55  L.  ed.  128,  81 
Sup.  Ot  Rep.  100;  Atchison,  T.  4  S.  F.  R. 
Co.  V.  Matthews,  174  U.  &  96,  43  L.  ed. 
909,  19  Sup.  Ct  Rep.  600;  Orient  Ins.  Co. 
V.  Baggs,  172  U.  8.  557,  43  L.  ed.  552,  10 
Sup.  Ct  Rep.  281;  Missouri  P.  R.  Co.  t. 
Mackey,  127  U.  8.  205,  32  L.  ed.  107,  8  Sup. 
Ct  Rq>.  1161. 

The  classification  of  railroads  based  upon 
length  of  line  has  been  held  by  this  eouri 
to  be  the  simpler  and  more  constant  test 

Dow  T.  Beidelman,  125  U.  8.  680,  81  L. 
ed.  841,  2  Inters.  Com.  Rep.  56,  8  Sup.  Ct 
Rep.  1028;  St  Louis  4  8.  F.  R.  Ca  v.  Gill, 
156  U.  8.  640,  30  L.  ed.  567,  15  Sup.  Ct 
Rep.  484;  Chicago,  B.  4  Q.  R.  Ca  t.  Iowa 
(Chicago,  B.  4  Q.  R.  Oa  T.  Cutts)  04  U. 
8. 155,  24  L.  ed.  04. 

The  statute  is  uniform  under  each  elasa 
If  the  statute  does  not  reach,  the  common 
law  applies. 

Interstate  Commeroe  Commission  v,  Bal« 
timore  4  0.  R.  Co.  145  U.  &  263,  86  L. 
ed.  600,  4  Inters.  Coul  Rep.  02, 12  Sup.  Ct 
Rep.  844;  Western  U.  Teleg.  Oa  t.  QUI 
T.  Arkansas,  211  U.  a  580|  58  L.  ad. '  Pub  Oa.  181  U.  &  82,  46  L.  ed.  765,  tl 
M  Ii.  ad.  101  liOI 


Blue  Jacket  Consol.  Copper  Co.  v.  Scherr, 
iO  W.  Va.  588,  40  8.  E.  514;  Brannon,  14th 
Amend,  p.  323;  Coal  4  Coke  R.  Co.  v.  Oon- 
Isj,  67  W.  Va.  129,  67  8.  B.  613;  Magoun 
T.  niinoU  Trust  4  Sav.  Bank,  170  U.  S.  288, 
4S  L.  ed.  1037,  18  Sup.  Ct  Rep.  504;  Amer- 
ican Sugar  Ref.  Ca  v.  Louisiana,  170  U.  8. 
80,  45  L.  ed.  102,  21  Sup.  Ct  Rep.  43;  Con- 
soUdated  Coal  Ca  t.  Illinois,  185  U.  8. 
208,  46  L.  ed.  872,  22  Sup.  Ct  Rep.  616; 
Budd  V.  New  York,  148  U.  8.  517,  86  L.  ed. 
847, 4  Inters.  Com.  Rep.  45, 12  Sup.  Ct  Rep. 
468;  Erb  t.  Morasch,  177  U.  a  584,  44  L. 
ed.  897,  20  Sup.  Ct  Rep.  810;  New  York, 
N.  H.  4  H.  R.  Co.  T.  New  York,  165  U.  & 
628,  41  L.  ed.  858,  17  Sup.  Ct  Rep.  418; 
Savannah,  T.  4  I.  of  H.  R.  Oa  v.  Savannah, 
108  U.  8.  802,  40  L.  ed.  1097,  25  Sup.  Ct 
Bep.  600;  Placific  Exp.  Co.  v.  Seibert,  142  U. 
8.:  880,  85  L.  ed.  1035,  3  Inters.  Com.  Rep. 
810, 18  Sup.  Ct  Rep.  250;  Orient  Ins.  Co.  v. 
Dans,  172  U.  &  557,  43  L.  ed.  552,  19 
Biq^.  Ct  Rep.  281 ;  Watson  v.  Maryland,  218 
U.  a  178,  170,  54  L.  ed.  087,  000,  30  Sup. 
Ot  Bep.  644;  Standard  Oil  Ca  v.  Tennessee^ 
217  U.  8.  413,  54  L.  ed.  817,  80  Sup.  Ct 
Bep.  548;  Connecticut  ex  rd.  New  York 
4  N.  E.  R.  Co.  V.  Woodruff,  158  U.  8.  689, 
OiX.  ed.  869, 4  Sup.  Ct  Rep.  076;  Missouri, 
X..4  T;  R.  Co.  v.  May,  104  U.  S.  267,  268, 
ML.  ed.  071,  072, 24  Supi  Ot  Kep.  638;  Mo- 
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Sup.  Ct.  Rep.  561;  Lowry  t.  Chicago,  B.  k 
Q.R.  Co.  46  Fed.  85. 

The  legislature  was  the  judge  of  the  neces- 
sity of  legislation. 

Jacobson  v.  Massachusetts,  197  U.  S.  11, 
49  L.  ed.  643,  25  Sup.  Ct.  Rep.  368,  3  Ann. 
Cas.  765;  Donovan  t.  Pennsylvania  Co.  199 
(J.  S.  279,  50  L.  ed.  192,  26  Sup.  Ct  Rep. 
91 ;  Flint  v.  Stone  Tracy  Co.  220  U.  S.  107, 
55  L.  ed.  389,  31  Sup.  Ct  Rep.  342,  Ann. 
Cas.  1912  B,  1312. 

The  purpose  or  motive  of  Congress  or  of 
the  state  legislatures  in  exercising  their 
lawful  legislative  functions  is  not  a  sub- 
ject for  judicial  inquiry. 

Flint  T.  Stone  iSracy  Co.  supra;  McCray 
V.  United  States,  195  U.  S.  27,  49  L.  ed. 
78,  24  Sup.  Ct.  Rep.  769,  1  Ann.  Cas. 
561;  Fletcher  v.  Peck,  6  Cranch,  131,  3  L. 
•d.  176;  Ex  parte  McCardle,  7  Wall.  514,  19 
L.  ed.  205 ;  Doyle  v.  Continental  Ins.  Co.  94 
U.  S.  535,  24  L.  ed.  448;  Kountze  v.  Omaha, 
5  Dill.  443,  Fed.  Cas.  No.  7,928;  Little  Rock 
V.  North  Little  Rock,  72  Ark.  195,  79  S.  W. 
785;  Ex  parte  Newman,  9  Cal.  502;  Fowler 
V.  Peirce,  2  Cal.  168;  People  ex  rel.  Vermule 
▼.  Bigler,  5  Ckl.  24;  Sherman  v.  Story,  30 
Oal.  266,  89  Am.  Dec  93;  Harpending  v. 
Haight,  39  Cal.  202,  2  Am.  Rq>.  432;  Dob- 
bins T.  Los  Angeles,  139  CaL  179,  96  Am. 
St  Rep.  95,  72  Pae.  970;  Odd  Fellows' 
Cemetery  Aaso.  v.  San  Francisco,  140  Cal. 
226,  73  Pac.  987;  Re  Smith,  143  Cal.  368, 
Jt7  Pac.  180;  State  ex  rel.  McVey  t.  Burris, 
4  Penn.  (Del)  3,  49  Atl.  930;  Lyon  v. 
Morris,  15  Ga.  480;  Wright  v.  Kelley,  4 
Idaho,  624,  43  Pae.  565;  Bellevue  Water  Co. 
V.  Stockslager,  4  Idaho,  636,  48  Pac.  568; 
Blaine  County  t.  Heard,  5  Idaho,  6,  45  Pac 
890;  Wright  v.  Defrees,  8  Ind.  298;  McCul- 
loch  V.  State,  11  Ind.  424 ;  Evans  v.  Browne, 
30  Ind.  514,  95  Am.  Dec  710;  Downey  t. 
State,  160  Ind.  578,  67  N.  E.  450;  Wichita 
V.  Burleigh,  36  Kan.  34, 12  Pac  332;  John- 
son T.  Higgins,  3  Met  (Ky.)  566;  State 
ex  rel.  Belden  v.  Fagan,  22  La.  Ann.  545; 
Baltimore  t.  Howard,  15  Md.  376;  Atty. 
Gen.  V.  Williams,  178  Mass.  330,  59  N.  E. 
812;  Flint  ft  F.  PI.  Road  Co.  v.  Woodhull, 
25  Mich.  99,  12  Am.  Rep.  233;  Atty.  Gen. 
V.  Lake  County,  83  Mich.  289;  Brown  v. 
Cape  Girardeau,  90  Mo.  377,  59  Am.  Rep. 
28,  2  S.  W.  302;  State  ex  rel.  Blakeman  v. 
Hays,  49  Mo.  604;  Bradshaw  v.  Omaha,  1 
Neb.  16;  Humboldt  County  v.  Churchill 
County,  6  Nev.  30;  Moore  v.  Street  Com- 
missioner, 62  N.  J.  L  386,  41  Atl.  946; 
People  ex  reL  Wood  v.  Draper,  15  N.  Y. 
545;  People  ex  rel.  McLean  v.  Flagg,  46  N. 
T.  401;  People  v.  Petrea,  92  N.  Y.  139; 
Waterloo  Woolen  Mfg.  Co.  ▼.  Shanahan,  128 
N.  Y.  346,  14  L.R.A.  481,  28  N.  E.  358; 
Kittinger  t.  Buffalo  Traction  Co.  160  N.  Y. 
$77,  54  N.  E.  1081;  Pearoe  t.  Stephens,  18 


App.  Div.  101,  affirmed  in  45  N.  Y.  Sapp. 
422,  153  N.  Y.  673,  48  N.  E.  1106;  Son 
Printing  &  Pub.  Asso.  v.  New  York,  8  App. 
Div.  230,  40  N.  Y.  Supp.  607 ;  State  ex  reL 
Herron  v.  Smith,  44  Ohio  St  348,  7  N.  S. 
447,  12  N.  E.  829;  Miller  v.  SUte,  3  Ohio 
St  484;  Sunbury  &  E.  R.  Co.  v.  Cooper,  38 
Pa.  278;  Jones  v.  Jones,  12  Pa.  350,  51 
Am.  Dec.  611;  Com.  ex  reL  Elkin  v.  Moir, 
199  Pa.  534,  53  LR.A.  837,  85  Am.  St  Rep. 
801,  49  AtL  351;  Com.  v.  Keary,  198  Pa. 
500,  48  AtL  472;  State  v.  Cardoso,  5  &  a 
297;  Leuhrman  v.  Taxing  Dist  2  Lea,  426; 
Lynn  v.  Polk,  8  Lea,  293;  Ballentine  v.  Pul- 
aski, 15  Lea,  634;  Williams  v.  Nashville, 
89  Tenn.  487,  15  S.  E.  364;  State  ex  rsL 
Robinson  v.  Lindsay,  103  Tenn.  625,  63  8. 
W.  950;  Slack  y.  JacoO,  8  W.  Va.  613. 

"Electric  lines^  are  not  in  a  elass  with 
steam  railroads. 

1  Elliott,  Railroads,  ii  6,  6a;  8  ElUott, 
Railroads,  2d  ed.  H  1096a,  1096b,  1096d. 

Mr.  Justice  Hughes  delivered  the  opinioo 
of  the  court: 

The  suit  was  brought  by  the  Chesapeake 
&  Ohio  Railway  Company  in  the  circuit 
court  for  Kanawha  eounty,  West  Vir^ia, 
against  William  0.  Conley,  attorney  gen- 
eral of  the  state  of  West  Virginia,  and  the 
prosecuting  attorneys  of  several  counties 
in  the  state,  to  enjoin  the  enforcement  of 
the  act  of  the  legislature  of  West  Vir- 
ginia, passed  February  21,  1907  (Acts 
1907,  chap.  41),  fixing  the  maximum  fart 
for  passengers  on  railroads,  as  described, 
at  2  cents  a  mile. 

The  state  court  sustained  the  act  aad 
this  writ  of  error  is  brought 

The  act  provides: 

"Sec  1.  That  all  railroad  corporations 
organised  or  *doing  business  in  this [610 
state  under  the  laws  or  authority  thereof 
shall  be  limited  in  their  charges  for  the 
transporting  of  any  person  with  ordinary 
baggage,  not  exceeding  100  pounds  in  weight, 
to  the  sum  of  2  cents  per  mile,  or  frao- 
tional  part  of  a  mile,  but  the  fare  shall 
always  be  made  the  multiple  of  five  nearest 
reached  by  multiplying  the  rate  by  the  dis- 
tance, and  if  for  any  one  passenger  the  rates 
herein  provided  shall  be  less  than  5  eent% 
the  said  sum  of  6  cents  may  be  charged  as 
a  minimum;  children  under  twelve  years 
of  age  shall  be  carried  for  one-half  fare 
above  prescribed;  provided,  that  any  pas- 
senger boarding  a  train  at  a  station  where 
tickets  are  sold,  without  having  procured  a 
ticket,  may  be  charged  an  additicmal  fars 
of  10  cents,  for  which  sum  a  rebate  slip, 
redeemable  in  money,  upon  presentation 
to  any  ticket  agent  of  the  company,  shall 
be  issued  and  delivered  to  sueh  passenger; 
and  provided,  farther,  that  nothing  in  tkls 
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act  shall  apply  to  any  railroad  in  this  ttate 
under  50  miles  in  length,  and  not  a  part  of, 
or  under  the  control,  management,  or  oper- 
ation of,  any  other  railroad,  over  50  miles 
in  length,  operated  wholly  or  in  part  in 
the  state. 

"See.  2.  Any  railroad  company  which 
rfiall  charge,  demand,  or  receive  any 
greater  compensation  for  the  transporta- 
tion of  any  passenger  than  is  authorized 
by  this  act  shall  be  fined  for  each  offense 
not  less  than  $50  nor  more  than  $500 ;  pro- 
Tided,  that  nothing  contained  in  this  act 
shall  apply  to  electric  lines  and  street  rail- 
ways owned  or  operated  in  this  state." 

The  questions  presented  are  thus  stated 
by  the  plaintiff  in  error: 

"First:  The  statute  in  question  is  un- 
constitutional because  of  the  fact  that  the 
penalties  pronounced  by  the  statute  against 
any  railway  which  shall  fail  to  comply  with 
the  same  are  so  excessive  as  to  bring  the 
act  within  the  inhibition  of  article  8  of  the 
611] Constitution  of  the  ^United  States  and 
under  the  14th  Amendment  to  the  Constitu- 
tion of  the  United  States  deprives  the 
plaintiff  of  its  property  without  due  proc- 
ess of  law,  and  denies  to  it  the  equal  pro- 
tection of  the  law. 

"Second:  The  entire  act  is  unconstitu- 
tional, because  the  classification  thereby 
made  of  the  railways  makes  the  act  ap- 
plicable to  certain  railroads  of  a  certain 
class,  and  such  classification  as  set  out  is 
unfair  and  unjust,  and  a  mere  arbitrary 
selection  imposed  by  the  legislature  with- 
out any  relation  to  the  alleged  purpose  of 
the  act,  and  not  based  on  any  reasonable 
grounds. 

"Third:  Because  the  act  necessarily  im- 
poses a  burden  upon  the  plaintiff  as  an 
interstate  carrier,  and  denies  it  the  right 
to  transact  and  carry  on  interstate  com- 
merce free  from  the  burdens  and  restric- 
tions imposed  by  the  West  Virginia  2-cent 
rate  act." 

While  the  plaintiff  in  error  was  entitled 
to  a  fair  opportunity  to  test  the  constitu- 
tional validity  of  the  prescribed  rate,  and 
penal  provisions  operating  to  preclude  such 
an  opportunity  would  be  invalid  (£z  parte 
Tonng,  209  U.  S.  123,  52  L.  ed.  714,  13 
LJLA.(N.S.)  032,  28  Sup.  Ct.  Rep.  441, 
14  Ann.  Cas.  764),  it  is  clear  that  the  pro- 
visions for  penalties  of  the  statute  in  ques- 
tion, aside  from  their  separable  character, 
are  not  open  to  this  objection,  in  the  light 
ol  the  construction  placed  upon  them  by 
the  state  court.  In  eonstruing  the  act,  the 
■opreme  court  of  appeals  of  West  Virginia 
held: 

**By  the  institution  of  a  suit  to  deter- 
mine whether  such  a  statute  is  confiscatory 
Ib  its  operation  in  a  particular  case^  such 
»f  U.  ed. 


corporation  alters  its  status  from  that  of 
a  mere  corporation  engaged  in  the  public 
service,  to  that  of  a  contestant  of  tb« 
legislative  claim  of  right  to  take  its  prop- 
erty  without  due  process  of  law;  and,  in 
the  absence  of  expression  of  intent  to  the 
contrary,  it  is  presumed  the  legislature  did 
not  intend  to  affect,  or  interfere  with,  the 
assumption  or  maintenance  of  such  status, 
nor  to  legislate  upon  the  subject  of  such 
remedy;  and  the  penal  clause  of  *snch[611 
a  statute,  silent  on  the  subject  of  remedy, 
has  no  application  while  a  suit  is  pending, 
in  good  faith,  for  the  determination  of  such 
question.  ...  By  the  application  of 
tiiese  rules  and  principles,  a  railroad  com- 
pany is  excepted  from  the  operation  of  the 
penalty  clause  of  chapter  41  of  the  Acta 
of  1007,  during  the  prosecution  by  it,  in 
good  faith,  of  a  suit  to  determine  whether 
said  statute  is  confiscatory  in  its  operation 
and  effect,  as  applied  to  such  company."* 
Coal  k  Coke  R.  Co.  v.  Conley,  67  W.  Va. 
129,  133,  134,  67  S.  E.  613. 

Under  this  ruling,  it  does  not  appear 
that  the  company  is  in  a  position  to  attack 
the  validity  of  the  act  by  reason  of  its 
penal  provisions.  It  has  had  its  opportu- 
nity in  court,  and  if  the  act  be  otherwise 
valid,  it  may  avoid  penalties  hereafter  by 
complying  with  it.  Further,  as  was  said 
in  Western  U.  Teleg.  Co.  v.  Richmond,  224 
U.  S.  160,  172,  56  L.  ed.  710,  717,  32  Sup. 
Ct.  Rep.  449 :  "If  an  oppressive  application 
of  them  should  be  attempted,  it  will  be  time 
enough  then  for  the  appellant  to  file  its 
bilL" 

Nor  can  it  be  said  that  the  classification 
of  the  act  is  an  imreasonable  or  arbitrary 
one.  In  Dow  t.  Beidelman,  125  U.  S.  680, 
31  L.  ed.  841,  2  Inters.  Com.  Rep.  56,  8 
Sup.  Ct.  Rep.  1028,  the  statute  under  con- 
sideration classified  railroads  with  respect 
to  passenger  fares,  as  follows:  "On  lines 
of  railroad  15  miles  or  less  in  length,  8 
cents  per  mile.  On  lines  over  15  miles  in 
length,  and  less  than  75  miles  in  length,  $ 
cents.  On  lines  over  75  miles  in  length,  8 
cents  per  mile."  The  court,  in  sustaining 
the  statute,  said:  "The  legislature,  in  the 
exercise  of  its  power  of  regulating  fares 
and  freights,  may  classify  the  railroads  ae- 
cording  to  the  amount  of  the  business  which 
they  have  done  or  appear  likely  to  do. 
Whether  the  classification  shall  be  aecord- 
ing  to  the  amount  of  passengers  and 
freight  carried,  or  of  gross  or  net  earnings, 
during  a  previous  year,  or  according  to  the 
simpler  and  more  constant  test  of  th« 
length  of  the  line  of  the  railroad  is  a  matiar 
within  the  dUcretion  of  the  ""legia-EftlS 
lature.  If  the  same  rule  is  applied  to  all 
railroads  of  the  same  class,  titers  if  no 
violation   of   the  constitutional   praiflcioB 
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Monriiq-  to  all  th*  eqiul  proteetion  of  Uu  tlon.  There  is  not  a  word  here  (ignl^rl^ 
lawa,"  (p.  fl91.)  Any  intent  to  depart  from  the  generwl  pritt- 
Again,  In  Cbicaga,  fi.  I.  ft  P.  R.  Co.  t,  ciple  embodied  in  the  ut  of  1873,  ooieeTB- 
Arkanui,  219  U.  8.  4fi3,  56  L.  ed.  S90,  81  ing  the  entit,"  ^  a  railroad  for  tlta  par- 
Sap.  Ct.  Bep.  27S,  the  court  suatained  the  pcaea  of  the  act.  It  made  into  ona  oillj 
■tatnte  of  that  state,  which,  tn  providing  such  railroada  m  were  operated  '!■  eooBee- 
for  the  number  of  men  to  be  employed  in  tion'  with  one  another.  Intent  to  ehaiiga 
the  operation  of  freight  train*,  excluded  ti,i«  eettled  pollor  i 
from  itt  application  railroadi  lew  than  50  yj^  j^-    in  an  i 

mUe-  in  length.    The  principle  gover^ng  „^,    inferenoe,    raimlaa,    or    imneoMiarT 

the  dectaion  of  a  qu«t'on  of    bi.  »rt  have  i^  jj^^y^-    Coal  ft  Ook.  B.  Oa.  r.  Coi^ 

been  ao  frequently  atated  that  repetition  li  u,   bt  w   Vl  ibo   m  iJi   «7  a.  «.  flis 

unneeeaaary.    Magoun  ..   Illinois  Trurt  ft  '^■"  ^'Z      j  :.  ,!!^    ,'.           A.!^ 

8aT.  Bank,  ITO  U.  S.  883,  294,  42  L.  ed.  ^'  axoeption  of  "etootrla  Unea  and  stre«i 

1087,  1043,  IB  Sup.  CL  Rep.  6B4;  LouisTiDe  ra"'™?'''  ia  atao  made  the  ground  of  eriil- 

4  N.  R.  Co.  T.  Melton,  218  U.  S.  36,  B2-B6,  el"«°'  *«"»  «>•■  claaaifieaUon  leata  npon  lea- 

H  L.  ad.  Ml,  927,  928,  —  I..R.4.(N-8.)  — ,  "onable    and    familiar    diatiootiona,    long 

80  Sup,  Ct  Bep.  078i  Engel  *.  O'Malley,  reci^niaed  as  proper  In  railroad  legialatioa. 
219  U.  S.  128,  S6  L.  ed.  128,  31  Sup.  Ct.  Omaha  ft  0.  B.  Street  R.  Co.  t.  Interstate 
Bap.  190j  Undsley  t.  Natural  Carbonia  Commerce  Commimion,  230  U.  B.  324,  ante, 
Oaa  Co.  220  U.  S.  SI,  78,  56  L.  ed.  3SS,  377,  ISOI,  83  Bup.  CI  Rep.  890. 

81  Sup.  Ct.  Rep.  337,  Ann.  Cai.  19120,  The  flnal  objection  to  the  aUtute  ii  that 
ISO;  Mutual  Loan  Co.  v.  Marteli,  222  jt  eonatitutea  an  unconstitutional  interfer- 
U.  S.  226,  232,  5S  L.  ed.  17S,  178,  32  Sup.  enee  with  interstate  commerce.  It  muat  ba 
Ot.  Rep.  74,  Ann.  Ca^  1913B,  629;  Chi-  regarded,  however,  a*  preaeribing  ratea  ei- 
cago  Dock  ft  Canal  Co.  v.  Fraley,  228  U.  S.  ^i^j^j  (^^  mtraaUte  tiafBo.  and,  aa  tblia 
880  ante,  1022  38  Sup.  Ct.  Hep.  716  eonatrurf,  it  waa  within  the  power  of  tbe 

It  U  urged,  however   that -Wrol,  man-  ^^^^   ^^   ^^^^     ^^  queation.   pr«ented 

agement    or  operation"  i.  made  the  basi,  ^^^  ^batautially  the  siie  a.  tho^  which 

of  claaaiBoation  for  rate  purposea,  lo  that,  „_.iJ,™./   i_    as—.™    _     di.«.-i 

,,           .III      ,A      .1       .     I     _.L   I.  were   considered    In    oimpson    v.    ohepanL 

If  a  railroad  under  60  milea  in  length  be  __„  ,,  „   ,,.   _   ,_   .-i,    „  -„_   ™   „„ 

eontrolled  by  a  railroad  of  greater  length,  J^O  U.  8.  862.  ante,  1811.  88  Snp.  Ct  Bep. 

It  would    be   taken    out    of    the    exception,  '              .     —      j 

altbongli    operated    wholly     independently,  Judgment  affirmed, 
and  not  in  eonnection  with  the  longer  line. 

HiU    oontention   is   fully    met  by    tbe   con-  ^^~~~ 
itruotion  which  the  state  court  lias  given 

to  the  sUtute.    Upon  this  point  that  court  "OREGON   RAILROAD   ft  NATIOA-tftIt 

said  that  the  meaning  of  the  words  "under  TION  COMPANY,  a  Corporation.  Appt, 

the  control,  management,  or  operation"  "is  *' 

to  be  aaoertalned  from   the  connection   in  THOBtAS  K.  CAMPBELL  at  aL 
whieh  they  are  need,  the  act  in  which  they 

are   found,   ita   context,   and   the   mass   ot  (8e«  S-  C.  Reporter's  ad.  5SS-ASC.) 
It^lation  of  which  they  form  a  part.    In 

form,  the  aipreaslonB  are  alternative;  but.  Injunction  - 

in  meaning,  they  are  appositive,  signifying  Intrastate 

the  aame  aa  the  words  'part  of.'  .  .  .  The  '    '"'      " 
suggeation  that  ownership  or  control  of  one 
railroad  by  another,  when  they  are  not  eon- 

ble  of  such  eonnection  and  operation,  makee  i,ig  ^i^j^  ^o  tntraatata  transporUtion,  can 

them  one  within  the  meaning  of  the  act,  ii  Q^ij  be  granted  upon  a  showing  of  aetsal 

&t<l]likewiBe    'contraiT   to   the  spirit  and  condition*  and  that  the  order,  though  Talld 

beyond  the  scope  thereof.    Such  an  interpre-  in  it*  prooer  application,  1«  mU^pUod  aa 

tation  I*  not  vrithin  Ita  reaoon  or  purpose,  to  particular  traniaetlona. 

and,  therefore,  not  within  ita  meaning.    The  ""^V's'^.'^'lJ^,"^""*'*^  '■  '•  *■  "" 

legiilature    must    be    regarded    aa    having    . '■ ^— 

passed  the  act,  in  view  of  existing  eondi-  Nont.— On  sUU  regnlatioa  g(d)era]l«_<< 

tions    and    method*    of    railroad    operation,  tt"*;   "'^i   "Sl  ^"T~T*r^  ""^  *P_*^ 

and  with  the  in'ent  that  it  *hould  operaU  f^TkA    m     ^^'                            ^"^ 

In   tarmony   with   the   apirit   and   pneral  On' the' effect  of  InteraUte  bu.ine*a->p^ 

prindplea  of  existing  r^lroad  rate  legisla-  ,t*ta   reguUtioa   of   local   railway   iftttE- 

UOB,  except  in  so  far  a*  the  eontrary  ia  ex-  gee  note  to  Fennaylvania  R.  Oo.  t.  TTillaM 

primed  la  Unm  m  to  neeaMarj  Impliea-  pbla  Conntr,  16  LKjL<N&}  US. 


UU.  OUBQOK  K.  k  NAT.  00.  ▼.  CAllPfilLL. 

OommarM  —  atate  nvalatlon  or  local  S«  L.  ad.  150,  8  Inter*.  Cmd.  Btf.  141,  It 

rat«a  of  Uiterauu  owrler  —  ooncMa-  Snp.  Ot  Rap.  725;  CsMwall  t.  NMth  Okv 

■loMl  Inaction.  lin^  1ST  U.  8.  fl22,  47  L.  ed.  WO,  «S  Sup. 

2.  Congreoional  inwtiOT  (m  tli«  mbjecl  ^t    Bm.    S2Sj    SehoUcnlMimr   t.  PoibctI- 

iMYM  Moh  atata  free  to  eataUUb  maxjntum  „-iriTi   it    c    i    j«  i   ^    jo    la  r!,„ 

lutTMUta    ntea    (or    iiiter.Ut«    ewrien  To       «,    u     '  ^       JT,      '    T,?^* 

which    an   «.«>iiabla    In    theciMWea,    al-  Ct  Hep.  787;  May  t.  New  Drkana,  178  D. 

though  the  atate'a  requiremeota  may  aecea-  S.  690,  44  L.  ed.  1105,  20  Snp.  OL  Rap. 

aarily  dfatorb  the  exUting  reUtion  between  970:   Auaten  r.  TenneiMe,  179  U.  8.  >U, 

intraaUte  and  intentate  rata  aa  to  placei  45  L.  ed.  224,  21  Sup.  Ct.  Hep.  138;  Cook 

within  aonea  of  oompetition  croued  by  the  v.  Marahatl  County,  196  U,  8.  2S1,  IS  L. 

aUta  boundary  line.  ed.  471.  25   Snp.  Ct  Eep.  233;   Tane*  T. 

'  iSToSSt'sTcri^T"*'      ''         *■  W.  A.  randereook  Co.  170  U.  8.  438,  42 

L.  ed.  1100,  IB  Sup.  Ct.  Bep.  074;  Oflaeral 

[No.  160.]  Oil  Co.  y.  Grain,  209  U.  B.  228,  58  L.  ad. 

704,  2S  Sup.  Ct.  Rep.  476;  Eelley  t.  Bboads, 

Deeldad  June  188  U.  S.  1,  47  L.  ed.  350,  S3  Sup.  Ot  Rcy. 

260;  The  Daniel  Ball,  10  WalL  657,  1»  L. 

ed.  BSS;  United  SUUa  ▼.  Colorado  *  V.  W. 

FFEAL  from  the  Circuit  Court  of  the  R.  Co.  15  LJt.A.(N.S.)    167,  85  C.  a  A. 

United  SUtw  (or  the  DUtriet  of  Ore-  27,  167  Fad.  321,  IS  Ann.  Oaa.  B03j  Leon- 

gon  to  review  a  decree  diamlaaing  a  bill  to  ard  t.  Eansaa  Ci^  &  W.  B.  R.  Co.  18  Inteta. 

reatrain  the  enforcement  of  an  order  of  the  Com.  Rep.  673. 

■tata   railroad   eommiaaion   fixing   railroad        The  eonunlaaion  order  ereatea  an  niynrt 

ratea.    Affirmed.  discrimination  againat  interstate  traffle  de*- 

8ca  aame  caae  below,  178  Fed.  967,  177  tined  to  eastern  Oregon,  and  against  wool 

Fed.  318.  and  other  eommoditiea  shipped  from  eastern 

The  facts  are  etated  in  the  opinion.  Or^oo  to  points  in  eaatem  statea,  and  re^ 

Hr.  Maxwell  E^arts  argued  the  e 


A 


»•    «w>r,o  •»«■»  •.   -1."  .-..  ,—— r-  ulatea  sueh  interstats  eommeree  1^  (arcing 

and^'wlth  iTwrw!'c»ttra,'flled''a  briej  obangea  in  the  interstate  rates  rf  the  ap. 

for  upellant.  pellant,  or  a  change  in  the  routing  of  such 

Any  attempted  r«gulaUni  by  the  sUt«  ol  ^r^'"^- 

intrastate  tiansporUtion  ratea  which  neoes-  Western  U.  TeUg.  Co.  t.  Kansas,  21B  U. 

aarity  afferts  and  reguUtoi  rales  upon  In-  8.  1,  64  L.  ed.  365,  30  Sup.  «.  Itap.  lOO; 

larataU  tralBo  or  the  motament   of   auch  RoIi"«  TMtUe  k  Dye  Woria  t.  Southern 

traffle    ia   an   oneonstltational  Interference  R-  Co.  13  Inters.  Com.  Bep.  48;  LoulnUla 

with  Interatate  coamieree.  4  N.  R.  Co.  v.  Eubank,  184  U.  &  27,  46  L. 

Southern  H.  Co.  t.  United  Btataa,  222  U.  «>■  «■•  22  Sup.  Ct.  Rep.  277. 

a  to,  68  L,  ed.  72,  S2  Sup.  Ct  Rep.  2;  ^7  "twn  of  the  aUte  forcing  a  redne- 

Soathem  R.  Co.  r.  Rrid,  222  U.  8.  424,  54  L.  "o"   «*   "    InUntate    rate,   UwfuUy   pnb- 

ed.  867,  82  Bup.  Ct  Rep.  140;  Second  Bm-  ^'">^*A  "*  "l*^-  ••  certainly  an  interfersw* 

ploy«rs'  Liability  Casea   (Mondon  t.   New  '*«>  interatate  oommerce. 

rork,  N.  H.  *  H.  R.  Co.)   228  O.  8.  1,  55  I^iaWUe  4  N.  R.  Co.  t.  Eubank,  supra. 

L.  ed.  327,   38  LJLA(N.8.)    44,   32   Sup.  ^"  Oregon  Commission  rates  areata  an 

Ct  Hop.  169,  1  N.  C.  C.  A.  876;  Westam  ""i"'*   diacrimlnation    againat    polata    in 

U.  Taleg.  Co.  t.  Kansas,  216  U.  8.  1,  64  I*  Wuhlngton.                     „„„,.<  _^ 

ed.  366,  30  Sup.  Ct.  Bep.  190;  West  t.  Kaa-  Bhepard  r.  Northern  F.  B.  Co.  184  Fed. 

aaa  Natural  Oas.  Co.  221  U.  S.  220,  66  L.  ^^^- 

ed.  716,  S6  L3A.(N.8.)   1103,  31  Bup.  Ct  Mr.  Joseph  N.  Teal  argued  the  aaOM, 

Rep.   664;    Wabash,   Bt   L.  4  P.  R.   Co.  v.  and,  with  Mr.  Clyde  B,  Aitchiacm  and  Hr. 

lUinoia,  118   U.   S.  667,  30  L  ed.  244,  1  A.  M.  Crawford,  Attorney  Genera]  of  Ora- 

Intara.  Com.  Bep.  81,  7  Sup.  Ct  Rap.  4;  gon,  flM  a  brief  for  appellceai 

LoalariUs  4  N.  R.  Co.  t.  Eubank,  184  U.  The  aUte  has  exclusive  jnrisdMlen  onr 

B.  tT,  48  L.  ed.  416,  82  Bup.  Ct  Rep.  277.  its  internal  commerce. 

Interalate  oommerce,  reahipped  In  orlgi-  Employers'   Liability   Cases    (Howard  T. 

nal  paeksget,  moved  between  Portland  and  lUInoU  C.  R.  Co.)  207  U.  B.  463,  68  L.  ed. 

points  In  eastam  Oregon  under  tariff  No.  297,  28  Sup.  Ct  Rep.  141;  Passaic  Bridges 

L.S25,  on  flk  with  the  Interstate  Commerce  (Milner  ▼.  New  Jersey  R.  4  Tranap.  Oo.) 

ConmiaaioB;  and  the  order  of  the  Oregon  8  Wall.  788,  and  16  L,  ed.  790,  Fed.  Caa.  No. 

Railroad  Ooounlssion  prohlUta  the  applica-  9,6!0;  Ex  parte  Koehler,  1  Inters.  Com.  Rep, 

tlon  ol  aald  tariff  theretck  Z9,  80  Fed.  857 :  Allen  t.  Oregon  R.  4  NaT. 

Laiay  t.  Harden,  185  U.  a  100,  84  L.  ed.  Oo.  106  Fed.  266;  Bt  Louis  4  8.  F.  B.  Co. 
188,  g  Intera.  Oom.  Rep.  88,  10  Sup.  Ct  r.  Hadley,  168  Fed.  817;  Woodalda  t.  Ton- 
Rap.  681)  Lj^  ▼.  Hiehlffu,  135  U.  S,  161,  opah  4  O.  R.  Qo.  184  Tad.  SU;  LonlariUa 

ii  It.  cc  letK 
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ft  N.  R.  Oo.  ▼.  Siler,  186  Fed.  176;  Re  Ar- 
kansM  Rate  Cases,  187  Fed.  200;  Southern 
P.  Oo.  T.  Campbell,  189  Fed.  182;  Gibbons 
T.  Ogden,  9  Wheat.  195,  6  L.  ed.  69 ;  United 
States  ▼.  Chicago,  M.  &  St.  P.  R.  Co.  149 
Fed.  486;  Ex  parte  Plessy,  45  La.  Ann. 
87,  18  LJLA.  639,  11  So.  948;  Sands  v. 
Manistee  R.  Improv.  Co.  123  U.  S.  288,  31 
L.  ed.  149,  8  Sup.  Ct.  Rep.  113;  Wabash,  St. 
L.  4  P.  R.  Co.  T.  niinois,  118  U.  S.  657, 
30  L.  ed.  244,  1  Inters.  Com.  Rep.  31,  7 
Sup.  Ct.  Rep.  4;  Williamette  Iron  Bridge 
Co.  T.  Hatch,  125  U.  S.  1,  81  L.  ed.  629,  8 
Sup.  Ct.  Rep.  811;  Luxton  v.  North  River 
Bridge  Ca  153  U.  S.  525,  532,  38  L.  ed. 
808,  811,  14  Sup.  Ct  Rep.  891;  Oeer  t. 
Connecticut,  161  U.  S.  519,  531,  40  L.  ed. 
793,  797,  16  Sup.  Ct.  Rep.  600;  Addyston 
Pipe  &  Steel  Co.  ▼.  United  States,  175  U.  S. 
211,  247,  44  L.  ed.  136,  149,  20  Sup.  Ct. 
Rep.  96;  Erie  R.  Co.  v.  Purdy,  185  U.  S. 
148,  150,  46  L.  ed.  847,  849,  22  Sup.  Ct. 
Rep.  605;  Atlantic  Coast  Line  R.  Co.  ▼. 
North  Carolina  Corp.  Commission,  206  U. 
S.  1,  51  L.  ed.  933,  27  Sup.  Ct  Rep.  585, 

11  Ann.  Cas.  398;  People  ex  rel.  Akin  v. 
Butler  Street  Foundry  ft  Iron  Co.  201  111. 
250,  66  N.  E.  349;  Atty.  Gen.  t.  Old  Colony 
R.  Co.  160  Mass.  62,  22  L.R.A  112,  35  N.  E. 
252;  Chicago,  I.  ft  L.  R.  Co.  v.  Railroad 
Commission,  173  Ind.  469,  87  N.  E.  1030, 
90  N.  E.  1011;  Central  Trust  Co.  ▼.  Pitts- 
burg, S.  ft  N.  R.  Co.  52  Misc.  195,  101  N. 
Y.  Supp.  837;  Larabce  Flour  Mills  Co.  ▼. 
Missouri  P.  R.  Co.  74  Kan.  808,  88  Pac.  72; 
State  T.  Jack,  69  Kan.  387,  1  L.RA.(N.S.) 
167,  76  Pac.  911,  2  Ann.  Cas.  171;  Beards- 
ley  V.  New  York,  L.  E.  ft  W.  R.  Oo.  16  App. 
Div.  261,  44  N.  Y.  Supp.  175;  Purdy  v. 
Erie  R.  Co.  162  N.  Y.  42,  48  L.R.A.  669. 
56  N.  E.  508,  appeal  dismissed  in  185  U.  S. 
148,  46  L.  ed.  847,  22  Sup.  Ct  Rep.  605; 
New  Jersey  Fruit  Exch.  v.  Central  R.  Co.  2 
Inters.  Com.  Rep.  86,  2  I.  C.  C.  Rep.  142; 
Hastings  Malting  Co.  v.  Chicago,  M.  ft  St. 
P.  R.  Co.  11  Inters.  Com.  Rep.  682;  Farmers' 
M.  ft  S.  Club  ▼.  Atchison,  T.  ft  S.  F.  R.  Co. 

12  Inters.  Com.  Rep.  355. 

Railroads  are  subject,  as  to  their  state 
business,  to  state  regulations,  which  may  be 
exerted  directly  by  the  legislative  authority, 
or  by  administratiye  bodies  endowed  with 
power  to  that  end. 

Calyert,  Regulation  of  Commerce,  p.  75; 
Beale  ft  W.  Railroad  Rate  Regulation,  § 
1807;  Noyes,  Am.  R.  Rates,  206;  Cooke, 
Commerce  Clause  of  Fed.  Const.  §  23;  Chi- 
cago, B.  ft  Q.  R.  Co.  V.  Iowa  (Chicago,  B. 
ft  Q.  R.  Co.  V.  Cutta)  94  U.  S.  155,  24  L. 
ed.  94;  Railroad  Commission  Cases,  116 
U.  S.  307,  29  L.  ed.  636,  6  Sup.  Ct.  Rep. 
334.  388,  1191;  Wabash,  St  L.  ft  P.  R.  Co. 
T.  Illinois,  118  U.  S.  557,  30  L.  ed.  244,  1 
Inters.  Com.  Rep.  SI,  7  Sup.  Ct  Rep.  4; 

i§0§ 


Georgia  R.  ft  Bkg.  Co.  ▼.  Smith,  128  U.  S. 
174,  32  L.  ed.  377,  9  Sup.  Ct  Rep.  47; 
Chicago,  M.  ft  St.  P.  R.  Co.  t.  Minnesota, 
134  U.  S.  418,  33  L.  ed.  970,  3  Inters.  Com. 
Rep.  209,  10  Sup.  Ct.  Rep.  462,  702;  Chi- 
cago ft  G.  T.  R.  Co.  ▼.  Wellman,  143  U.  S. 
339,  36  L.  ed.  176,  12  Sup.  Ct  Rep.  400; 
Covington  ft  C.  Bridge  Co.  v.  KentucJcy,  154 
U.  S.  204,  38  L.  ed.  962,  4  Inters.  Com.  Rep. 
649,  14  Sup.  Ct  Rep.  1087;  Reagan  t. 
Mercantile  Trust  Co.  154  U.  S.  413,  38  L. 
ed.  1028,  4  Inters.  Com.  Rep.  575,  14  Sup. 
Ct  Rep.  1060;  St  Louis  ft  S.  F.  R.  Co.  t. 
Gill,  156  U.  S.  649,  39  L.  ed.  567  15  Sup. 
Ct.  Rep.  484;   Smyth  ▼.  Ames,  169  U.  S. 

466,  42  L.  ed.  819,  18  Sup.  Ct  Rep.  418; 
Dinsmore  ▼.  Southern  Exp.  Co.  183  U.  £L 
115,  46  L.  ed.  Ill,  22  Sup.  Ct  Rep.  46; 
New  Mexico  ex  rel.  McLean  v.  Denver  ft 
R.  G.  R.  Co.  203  U.  S.  38,  51  L.  ed.  78,  27 
Sup.  Ct  Rep.  1 ;  Ware  ft  Leland  v.  MobUe 
County,  209  U.  S.  405,  52  L.  ed.  855,  28 
Sup.  Ct  Rep.  526,  14  Ann.  Cas.  1031 ;  Ga^, 
C.  ft  S.  F.  R.  Co.  V.  Texas,  204  U.  S.  403,  51 
L.  ed.  540,  27  Sup.  Ct  Rep.  360;  Atlanlie 
Coast  Line  R.  Co.  v.  North  Carolina  Corp. 
Commission,  206  U.  S.  1,  51  L.  ed.  933,  ft7 
Sup.  Ct  Rep.  585,  11  Ann.  Caa.  398;  Qui' 
eral  Oil  Co.  ▼.  Grain,  209  U.  S.  211,  52 
L.  ed.  754,  28  Sup.  Ct  Rep.  475;  State  ex 
rel.  Taylor  v.  Missouri  P.  R.  Oo.  76  Kan. 

467,  92  Pac.  606,  affirmed  in  216  U.  S.  262» 
54  L.  ed.  472,  30  Sup.  Ct.  Rep.  330;  South- 
em  R.  Co.  V.  Railroad  Commission,  42  Ind. 
App.  90,  83  N.  E.  721;  Railroad  Com- 
missioners V.  Wabash  R.  Co.  123  Mich.  669, 
82  N.  W.  526,  affirmed  in  126  Mich.  669, 
N.  W.  466;  Reagan  ▼.  Farmers'  Loan  ft 
T.  Co.  154  U.  S.  362,  393,  38  L.  ed.  1014, 
1022,  4  Inters.  Com.  Rep.  560,  14  Sup.  Ct 
Rep.  1047;  Northern  Securities  Ca  ▼. 
United  States,  193  U.  S.  394,  48  L.  ed.  723, 
24  Sup.  Ct.  Rep.  436;  Oklahoma  T.  Atchi- 
son, T.  ft  S.  F.  R.  Co.  220  U.  S.  277,  56  li- 
ed. 465,  31  Sup.  Ct.  Rep.  434;  Oklahoma 
ex  rel.  West  v.  Chicago,  R.  I.  ft  P.  R.  Ca. 
220  U.  S.  302,  55  L.  ed.  474,  31  Sup.  CI. 
Rep.  442. 

It  will  be  conceded  that  a  state  law  regu 
latlng  a  Federal  subject  would  be  void,  aii4 
a  Federal  law  regulating  a  subject  of  ttai^ 
jurisdiction  is  also  void. 

Trade  Mark  Cases,  100  U.  S.  82,  25  L.  ed. 
550;  Illinois  C.  R.  Co.  t.  McKendree,  203 
U.  S.  514,  51  L.  ed.  298,  27  Sup.  Ct  Rep. 
153;  Employers'  Liability  Cases  (Howard 
V.  Illinois  C.  R.  Co.)  207  U.  S.  463,  52  L. 
ed.  297,  28  Sup.  Ct.  Rep.  141. 

The  Federal  government  had  and  could 
have  no  authority  over  transportation  whieb 
began  and  ended  in  a  particular  state. 

Baer  Bros.  Mercantile  0>.  v.  Missouri  P. 
R.  Oo.  13  Inters.  Com.  Rep.  333;  Huaaey  t. 
Chicago,  R.  I.  ft  P.  R.  Co.  IS  Inters.  Ooau 
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Bep.  366;  Haines  t.  Chicago,  R.  I.  ft  P. 
R.  Co.  13  Inters.  Com.  Rep.  214;  Chandler 
Cotton  Oil  Co.  V.  Ft.  Smith  ft  W.  R.  Co. 
18  Inters.  Com.  Rep.  473;  Morgan  y.  Mis- 
souri, K.  ft  T.  R.  Co.  12  Inters.  Com.  Rep. 
628;  Montgomery  Freight  Bureau  ▼.  West- 
em  R.  Oo.  14  Inters.  Com.  Rep.  150;  Mar- 
shall Oil  Oo.  T.  Chicago  ft  N.  W.  R.  Ca  14 
Inters.  Com.  Rep.  210;  Lincoln  Commercial 
Club  T.  Chicago,  R.  I.  ft  P.  R.  Co.  13  Inters. 
Com.  Rep.  319;  £.  £.  Saunders  ft  Co.  ▼. 
Southern  Exp.  Ca  18  Inters.  Com.  Rep. 
422;  Wells^Higman  Co.  v.  Grand  Rapids  ft 
I.  R.  Co.  10  Inters.  Com.  Rep.  487;  Gulf, 
C.  ft  S.  F.  R.  Co.  ▼.  Texas,  204  U.  S.  403, 

51  L.  ed.  540,  27  Sup.  Ct.  Rep.  360;  Coe  v. 
Errol,  116  U.  S.  525,  29  L.  ed.  718,  6  Sup. 
Ct.  Rep.  475;  Michigan  Buggy  Co.  v.  Grand 
Rapids  ft  L  R.  Co.  15  Inters.  Com.  Rep.  297 ; 
Kurtz  ▼.  Pennsylvania  Co.  16  Inters.  Com. 
Rep.  410;  Employers'  Liability  Cases  (How- 
ard T.  Illinois  C.  R.  Co.)  207  U.  S.  463,  502, 

52  L.  ed.  297,  310,  28  Sup.  Ct.  Rep.  141. 
The  interference  with  interstate  commerce 

that  is  subject  to  condemnation  is  direct, 
not  that  which  is  remote  or  indirect 

Munn  V.  Illinois,  94  U.  S.  113,  24  L.  ed. 
77;  Stone  v.  Farmers'  Loan  ft  T.  Co.  116 
U.  8.  307,  29  L.  ed.  636,  6  Sup.  Ct  Rep. 
834,  388, 1191 ;  Wabash,  St  L.  ft  P.  R.  Co.  v. 
Illinois,  118  U.  8.  567,  30  L.  ed.  244,  1  In- 
ters. Com.  Rep.  31,  7  Sup.  Ct  Rep.  4;  Budd 
▼.  New  York,  143  U.  S.  517,  36  L.  ed.  247, 
4  Inters.  Com.  Rep.  45, 12  Sup.  Ct  Rep.  468; 
CoTington  ft  C.  Bridge  Co.  y.  Kentucky,  154 
U.  S.  204,  38  L.  ed.  962,  4  Inters.  Com.  Rep. 
649,  14  Sup.  Ct  Rep.  1087;  New  York,  L. 
E.  ft  W.  R.  Co.  V.  Pennsylvania,  168  U.  S. 
439,  39  L.  ed.  1046,  16  Sup.  Ct.  Rep.  896; 
Louisville  ft  N.  R.  Co.  v.  Kentucky,  161 
U.  S.  677,  40  L.  ed.  849,  16  Sup.  Ct  Rep. 
714;  Western  U.  Teleg.  Co.  t.  James,  162 
U.  S.  650,  40  L.  ed.  1106,  16  Sup.  Ct.  Rep. 
934;  Bennington  v.  Georgia,  163  U.  S.  299, 
41  L.  ed.  166,  16  Sup.  Ct.  Rep.  1086;  Chi- 
oago,  M.  ft  St  P.  R.  Co.  v.  Solan,  169  U.  S. 
183,  42  L.  ed.  688,  18  Sup.  Ct  Rep.  289; 
Lake  Shore  ft  M.  S.  R.  Co.  v.  Ohio,  173  U. 
S.  286,  43  L.  ed.  702,  19  Sup.  Ct  Rep.  465; 
Wisconsin,  M.  ft  P.  R.  Co.  v.  Jacobson,  179 
U.  8.  287,  46,  L.  ed.  194,  21  Sup.  Ct  Rep. 
116;  Louisville  ft  N.  R.  Co.  ▼.  Kentucky,  183 
U.  8.  503,  46  L.  ed.  298,  22  Sup.  Ct.  Rep. 
96;  Houston  ft  T.  C.  R.  Co.  v.  Mayes,  201 
U.  8.  821,  60  L.  ed.  772,  26  Sup.  a.  Rep. 
491;  McNeill  v.  Southern  R.  Co.  202  U.  S. 
648,  60  L.  ed.  1142,  26  Sup.  Ct  Rep.  722; 
Alabama  ft  V.  R.  Co.  v.  Mississippi  R.  Com- 
mission, 203  U.  8.  406,  61  L.  ed.  289,  27 
Sup.  Ct.  Rep.  163;  Gulf,  C.  ft  8.  F.  R.  Co. 
T.  Texas,  204  U.  8.  403,  61  L.  ed.  640,  27 
Sup.  Ct  Rep.  360;  Ware  ft  Leland  v.  Mobile 
County,  209  U.  8.  406,  62  L.  ed.  866,  28  Sup. 
Ct  Rep.  626,  14  Ann.  Cas.  1081 ;  New  York 
it  Ii.  ed. 


ex  rel.  Sila  v.  Hesterberg,  211  U.  8.  81,  68 
L.  ed.  76,  29  Sup.  Ct.  Rep.  10;  Missouri  P. 
R.  Co.  T.  Larabce  Flour  Mills  Co.  211  U.  8. 
612,  53  L.  ed.  362,  29  Sup.  Ct  Rep.  214; 
Pennsylvania  R.  Co.  v.  HugheSy  191  U.  8« 
477,  488,  48  L.  ed.  268,  272,  24  Sup.  Ct 
Rep.  132. 

The  order  is  perfectly  plain  and  oertais^ 
and  does  not  purport  or  pretend  to  deal  with 
anything  but  class  rates  on  traffie  within 
the  state  of  Oregon. 

Chicago,  I.  ft  L.  R.  Co.  t.  Railroad  Com- 
mission, 176  Ind.  630,  96  N.  E.  864;  Pitti' 
burgh,  C.  C.  ft  St  L.  R.  Co.  t.  Railroad 
Commission,  171  Ind.  189,  86  N.  E.  828; 
Chicago,  I.  ft  Lk  R.  Co.  v.  Railroad  Com* 
mission,  173  Ind.  469,  87  N.  B.  1080,  90 
N.  £.  1011;  Stone  v.  Farmers'  Loan  ft  T. 
Co.  116  U.  8.  807,  29  L.  ed.  686,  6  Sup.  Ct 
Rep.  334,  388,  1191. 

Interference  by  the  state  with  interstate 
commerce,  being  unlawful,  will  not  he  pre* 
sumed. 

Burlington,  C.  R.  ft  N.  R.  Co.  t.  Dey,  82 
Iowa,  319,  12  L.R.A.  436,  8  Inters.  Com. 
Rep.  584,  31  Aul  St  Rep.  477,  48  N.  W.  98; 
Employers'  Liability  Cases  (Howard  t.  IU- 
inois  C.  R.  Co.)  207  U.  8.  463,  609,  62  L. 
ed.  297,  313,  28  Sup.  Ct  Rep.  141. 

The  intention  to  resell  the  goods  in  orig- 
inal packages  did  not  impress  them  with  aa 
interstate  character,  which  could  never  be 
removed  until  the  packages  were  broken  and 
goods  actually  distributed. 

Gulf,  a  ft  8.  F.  R.  Co.  T.  Texas,  204  U. 
S.  403,  61  L.  ed.  640,  27  Sup.  Ct  Rep.  860; 
Morgan  v.  Missouri,  K.  ft  T.  R.  Co.  12 
Inters.  Com.  Rep.  628;  Montgomery  Freight 
Bureau  t.  Western  B.  Co.  14  Inters. 
Com.  160;  Marshall  Oil  Co.  t.  Chi- 
cago ft  N.  W.  B.  Co.  14  Inters.  Com. 
Bep.  210;  Savannah  Bureau  v.  Charleston 
ft  S.  R.  Co.  7  Inters.  Com.  Rep.  601;  Dobbs 
V.  Louisville  ft  N.  R.  Co.  18  Inters.  Com. 
Rep.  210;  Southern  R.  Co.  ▼.  Railroad  Com- 
mission, 42  Ind.  App.  00,  88  N.  B.  721; 
Wabash,  St.  L.  ft  P.  R.  Oo.  t.  Illinoia,  118 
U.  8.  667,  30  L.  ed.  244,  1  Inters.  Com.  Rep. 
31,  7  Sup.  Ct.  Rep.  4;  General  OU  Co.  v. 
Grain,  209  U.  8.  211,  229,  62  L.  ed.  764,  764, 
28  Sup.  Ct  Rep.  476;  American  Steel  ft 
Wire  Co.  v.  Speed,  192  U.  8.  600,  619,  48 
L.  ed.  638,  646,  24  Sup.  Ct  Bepi  866;  Kurta 
V.  Pennsylvania  Co.  16  Inters.  Com.  Rep. 
412. 

The  original  package  dootrine  is  not  ap- 
plicable. 

Cooke,  Conmierce  Clause  of  Fed.  Const 
17;  Brown  v.  Maryland,  12  Whe«t  419,  8 
L.  ed.  678;  Cook  v.  Marshall  County,  196 
U.  8.  261,  49  L.  ed.  471,  26  Sup.  Ct  Bep. 
233;  American  Steel  ft  Wire  Co.  v.  Speed, 
192  U.  8.  500,  48  L.  ed.  688,  24  Sup.  Ct  Bep. 
366;   Leisy  v.  Hardin,  186  U.  &  100,  84 

1M7 


SUPREliB  OOURT  OF  THE  UNTTBD  STATES. 


0;;r, 


L,  td.  128,  3  Inters.  Com.  Rep.  36,  10  Sup. 
Gt  Bep.  681;  Myen  ▼.  Baltimore  Coimty, 

83  Md.  885,  84  L.RA..  309,  66  Am.  St.  Rep. 
840,  36  AtL  144;  Singer  Mfg.  Co.  ▼.  Wright^ 
07  Ga.  114,  36  UELA.  407,  26  S.  E.  240; 
Price  Co.  t.  Atlanta,  106  Ga.  368,  31  S.  E. 
610;  Missouri  P.  R.  Co.  ▼.  Kansas,  216  U. 
B.  262,  283,  64  L.  ed.  472,  481,  30  Sup.  Ct 
iSep.  330;  Lyng  t.  Michigan,  136  U.  S.  161, 

84  L.  ed.  160,  3  Inters.  Com.  Rep.  143,  10 
Bup.  Ct.  Rep.  726. 

The  law  requires  all  rates  to  be  reason- 
able, state  as  well  as  interstate;  and  if  a 
carrier  uses  a  local  rate  in  any  way  as  a 
faetor  In  arriving  at  an  interstate  rate,  it 
does  so  knowingly  and  subject  to  state  con- 
troL 

Reagan  ▼.  Mercantile  Trust  Co.  154  U.  8. 
413,  38  L.  ed.  1028,  4  Inters.  Com.  Rep. 
575,  14  Sup.  Ct.  Rep.  1060;  Smyth  ▼.  Ames, 
169  U.  S.  466,  42  L.  ed.  819,  18  Sup.  Ct. 
Rep.  418;  Reagan  ▼.  Farmers'  Loan  ft  T. 
Co.  164  U.  S.  362,  38  L.  ed.  1014,  4  Inters. 
Com.  Rep.  660,  14  Sup.  Ct.  Rep.  1047;  Ar- 
mour Padcing  Co.  v.  United  States,  209  U. 
S.  66,  82,  62  L.  ed.  681,  695,  28  Sup.  Ct  Rep. 
428;  Beale  k  W.  Railroad  Rate  Regulation, 
I  661;  Ames  v.  Union  P.  R.  Co.  64  Fed.  171. 

The  reasonableness  of  a  local  rate  should 
not  be  measured  by  an  interstate  rate  over 
the  same  line,  where  part  of  the  haul  was 
within  and  part  without  the  state. 

Gulf,  C.  ft  S.  F.  R.  Co.  V.  Texas,  204  U. 
S.  403,  61  L.  ed.  640,  27  Sup.  Ct.  Rep.  360 ; 
Southern  R.  Co.  v.  Ilailroad  Commission,  42 
Ind.  App.  00,  83  N.  E.  721;  State  ex  reL 
Taylor  v.  Missouri  P.  R.  Co.  76  Kan.  467, 
92  Pac  606;  Coe  v.  Errol,  116  U.  S.  517, 
29  L.  ed.  716,  6  Sup.  Ct.  Rep.  476;  Texas 
ft  K.  O.  R.  Co.  V.  Sabine  Tram  Co.  —  Tex. 
Civ.  App.  — ,  121  S.  W.  266;  Augusta 
Brokerage  Co.  v.  Central  of  Georgia  R.  Co. 
6  GTa.  App.  187,  62  S.  E.  996;  State  v. 
Southern  P.  Co.  23  Or.  424,  31  Pac.  960; 
Trammel  v.  Clyde  S.  S.  Ca  4  Inters.  Com. 
Rep.  120;  Wells-Higman  Co.  v.  Grand 
Rapids  ft  I.  R.  Co.  19  Inters.  Com.  Rep. 
487;  Dobbs  v.  Louisville  ft  N.  R.  Ca  18 
Inters.  Com.  Rep.  210. 

Carriers  have  a  right  to  advance  state 
local  charges  irrespective  of  through  rates 
under  the  control  of  tibe  Interstate  Com- 
merce Commission.  If  an  order  required  a 
through  rate  not  to  exceed  the  sum  of  the 
locals,  the  carriers  could  advance  the  locals 
and  thus  defeat  the  order.  The  only  way 
to  overcome  this  situation  is  for  the  Com- 
mission to  fix  the  through  rate.  The  Com- 
mission would  have  no  control  over  the 
locals. 

Miohigan  Buggy  Co.  v.  Grand  Rapids  ft 
I.  R.  Co.  15  Inters.  Com.  Rep.  297;  Kurtz 
r.  Penn^lvania  Co.  16  Inters.  Com.  Rep. 
ilO;  MontgomBry  Freight  Bureau  v.  West-  * 


em  R.  Co.  14  Inters.  Oom.  Rep.  150;  Mar- 
shaU  Oil  Co.  v.  Chicago  ft  N.  W.  R.  Go.  14 
Inters.  Com.  Rep.  210;  Morgan  v.  Miaaoori, 
K.  ft  T.  R.  Co.  12  Inters.  Com.  Rep.  628; 
Brabham  v.  Atlantic  Coast  lane  R.  Co.  11 
Inters.  Com.  Rep.  464. 

Assuming  that  the  rates  fixed  1^  the  Cosii- 
mission  are  reasonable  and  lawful  (and  thle 
is  what  appellant  concedes  under  the  l*w 
they  must  be),  appellant's  contention  would 
lead  this  court  to  say  that  the  law  appel- 
lant admits  must  be  observed  shall  be  vio- 
lated, and  the  ofifeers  of  the  state  be  ea- 
joined  from  eomplying  therewith,  and  the 
people  of  the  state  deprived  of  what,  under 
the  law,  they  are  oititled  to,  at  the  <9tioB 
of  the  railroad.  The  decisions  on  this  qiiee- 
tion  under  anything  like  similar  conditiooe 
are  unanimous  against  the  position  takaa 
by  the  complainant. 

Wabash,  St.  L.  ft  P.  R.  Co.  v.  Dlinois, 
118  U.  S.  557,  30  L.  ed.  244,  1  Intera.  Com. 
Rep.  31,  7  Sup.  Ct.  Rep.  4;  Gulf,  a  ft  & 
F.  R.  Co.  V.  Texas,  204  U.  S.  403,  61  L.  ed. 
540,  27  Sup.  Ct.  Rep.  360;  General  Oil  Oa. 
V.  Crain,  209  U.  S.  211,  52  L.  ed.  754,  28 
Sup.  Ct  Rep.  475;  Ames  v.  Union  P.  R.  Co. 
64  Fed.  171;  St.  Louis  ft  S.  F.  R.  Co.  v. 
Hadley,  168  Fed.  317;  Southern  R.  Oa.  v. 
Railroad  Conunission,  42  Ind.  App.  00,  83 
N.  E.  721;  State  ex  reL  Taylor  v.  Miseoori 
P.  R.  Ca  76  Kan.  467,  92  Pac.  606;  Morgan 
V.  Missouri,  K.  ft  T.  R.  Oo.  12  Inters.  Oom. 
Rep.  528;  Lincoln  Commercial  duh  v.  Chi- 
cago, R.  I.  ft  P.  R.  Cow  13  Inters.  Com.  Rep. 
319;  Montgomery  Freight  Bureau  v.  Weet- 
em  R.  Co.  14  Inters.  Com.  Rep.  150;  liar- 
shall  Oil  Ca  V.  Chicago  ft  N.  W.  R.  Oa  14 
Inters.  ConL  Hep,  210. 

Rates  made  by  state  authority  are  not  re- 
garded as  binding  by  the  Interstate  Oom- 
meroe  Cbmmission  "as  a  necessaiy  measart 
of  the  interstate  rate.** 

E.  E.  Saunders  ft  Co.  v.  Southern  Bxp.  Oo, 
18  Inters.  Com.  Rep..  415;  Hope  Cottott 
Oil  Ca  V.  Texas  ft  P.  R.  Ca  12  Intera. 
Com.  Rep.  269;  Missouri  P.  R.  Oa  v.  Kan- 
sas, 216  U.  S.  262,  283,  54  L.  ed.  472,  481, 
30  Sup.  Ct.  Rep.  330. 

It  is  evident  Congress  cannot  regulate 
etate  conmierce;  the  state  cannot  regolate 
interstate  commerce;  therefore,  if  the  rail- 
roads can  maintain  their  theory,  that  any 
rate  fixed  by  a  state  which  indirectly  af- 
fects an  interstate  rate  is  an  unoonsiits- 
tional  interference  with  interstate  eom- 
merce,  the  regulation  of  all  state  eommerea 
is  at  an  end. 

Missouri  P.  R.  Co.  v.  Kansas,  216  U.  8. 
262,  283,  54  L.  ed.  472,  481,  80  Sop.  Ct 
Rep.  330;  Louisville  ft  N.  R.  Oa  ▼.  SUer, 
186  Fed.  176;  Re  Arkansas  Rate  Oasee,  lt7 
Fed.  302. 

The  question  before  the  eout  haa  hmm 
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pMted  «i  direetly  in  a  nunter  of  eases, 
'and  in  all  but  one  the  power  of  the  state 
was  upheld. 

State  ez  rel.  McCae  t.  Northern  P.  R.  Co. 
IB  N.  D.  46,  2ff  LJUL(N.S.)  1001,  120 
K.  W.  860,  affirmed  in  Northern  P.  R.  Co. 
T.  North  Dakota,  216  U.  S.  679,  64  L.  ed. 
624,  80  Sup.  Ot  Rep.  423;  Woodside  v. 
Tonopah  ft  G.  R.  Co.  184  Fed.  368;  Louis- 
▼ille  ft  N.  R.  Co.  T.  SUer,  186  Fed.  176; 
Re  Arkansas  Rate  Cases,  187  Fed.  290; 
Southern  P.  Co.  t.  Campbell,  189  Fed.  182; 
Shepard  t.  Northern  P.  R.  Cq.  184  Fed. 
766. 

Any  rate,  state  or  interstate,  that  is  un- 
reasonable, would  be  unlawful,  and  therefore 
oonld  not  be  sustained.  The  court  will  pre- 
sume that  rates  established  by  lawful  au- 
thority are  reasonable.  Irrespective  of  this 
presumption  It  would  be  difficult  to  see,  gen- 
erally speaking,  why  the  sum  of  two  reason- 
able local  nutes  would  not  make  a  reason- 
able tiurough  rate  orer  the  same  line,  in  the 
same  direction,  for  the  same  distance.  Par- 
ticularly is  this  the  case  when,  generally 
speaking;  a  through  rate  is  lower  than  the 
sum  of  the  locals, — a  practioe  which  has 
reoeiTod  the  i^roval  of  this  court 

Minneapolis  ft  St.  L.  R.  Co.  t.  Minnesota, 
186  U.  S.  267,  262,  46  L.  ed.  1161,  1165, 
t2  Sup.  Ct  Rep.  900. 

While  the  Interstate  Commerce  Commis- 
sion has  announced  that,  generally  speaking, 
its  poli^  would  be  to  consider  the  through 
rate  or  fare  which  is  higher  than  the  sum 
of  the  locals  between  the  same  points  as 
prima  facie  reasonable,  and  the  burden  of 
proof  would  be  upon  the  carrier  to  defend 
such  higher  through  rate  or  fare,  at  the 
same  time  it  is  frequently  held  that  the  sum 
of  the  locals  does  not  necessarily  or  law- 
fully fix  the  through  rate,  nor  would  such 
niAa  be  neeessarily  established  by  the  sum 
of  the  locals. 

Brabham  ▼.  Atlantic  Coast  line  R.  Go. 
11  Inters.  Com.  Rep.  464;  Morgan  ▼.  Mis- 
souri K.  ft  T.  R.  Co.  12  Inters.  Com.  Rep. 
628;  Montgomery  Freight  Bureau  y.  West- 
ern R.  Ca  14  Inters.  Com.  R^  160;  Mar- 
shall Oil  Co  ▼.  Chicago  ft  N.  W.  R.  Co.  14 
Inters.  Com.  Rep.  210. 

Courts  will  not  for  slight  reasons,  or  even 
in  cases  <^  doubt,  declare  a  law  unconsti- 
tntionaL  It  is  never  assumed  that  the 
legislative  branch  of  the  government  enacts 
uneonstitutional  measures,  nor  will  a  court 
declare  an  oitire  aet  unconstitutional  unless 
its  repugnancy  to  the  Constitution  is  clearly 
apparent.  £ven  if  there  is  doubt  as  to  the 
aooatitntionality  of  an  act»  all  doubt  must 
bo  resolved  in  its  favor. 

Fletcher  v.  Peck,  6  Cranch,  87,  128,  3 
L.  ed.  162,  176;  United  States  v.  Coombs, 
IS  FBt  72;  76,  9  L.  ed.  1004,  1006;  Sinking 
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Fund  Cases,  99  U.  S.  700,  718,  26  L.  ed.  496; 
601;  Nicol  v.  Ames,  173  U.  a  609,  614, 
43  L.  ed.  786,  791,  19  Sup.  Ct.  Rep.  622; 
Buttfield  V.  Stranaham,  192  U.  S.  470,  492, 
48  L.  ed.  526,  634,  24  Sup.  Ct  Rq».  849; 
Interstate  Consol.  Street  R.  Co.  v.  Massa- 
chusetts, 207  U.  S.  79,  88,  62  L.  ed.  Ill, 
116,  28  Sup.  Ct  Rep.  26,  12  Ann.  Oas.  666. 

Mr.  Justice  Hnghea  delivered  the  opinion 
of  the  court: 

This  suit  was  brought  to  restrain  the  en- 
forcement of  an  order  of  the  Railroad  Com- 
mission of  Oregon,  made  April  22,  1906, 
prescribing  maximum  freight  rates  between 
Portland  and  other  points  on  the  complain- 
ant's lines,  within  the  state,  east  of  The 
Dalles.  Demurrers  to  the  bill,  and  to  the 
amended  bill,  were  sustained.  178  Fed* 
957 ;  177  Fed.  318.  And  from  the  final  de- 
cree dismissing  the  bill  the  complainant 
brings  this  appeal. 

The  arguments  in  support  of  the  appeal 
are  addressed  to  the  question  whether  the 
order  of  the  commission  was  an  unconstitu- 
tional interference  with  interstate  com- 
merce. 

Ml  appears  from  the  bill,  and  from [6S 6 
the  order  of  the  commission  which  was  made 
a  part  of  the  bill,  that  the  Portland  chamber 
of  commerce  had  complained  of  the  com- 
plainant's freight  tariff,  and  had  petitioned 
the  commission  to  establish  reasonable 
rates  for  transportation  from  Portland  to 
points  in  Oregon.  After  hearing,  the  eom« 
mission  found  that  the  existing  rates  were 
unreasonably  high,  ordered  their  discontin- 
uance, and  determined  the  just  and  reason- 
able rates  to  be  charged  in  their  stead. 

It  is  insisted  that  the  order  applied  to 
interstate  traffic,  that  is,  to  traffic  origi- 
nating outside  the  state  and  still  moving,  on 
its  transportation  from  Portland  to  other 
points  in  the  state,  in  interstate  commerce. 
The  court  below  did  not  so  construe  the 
order,  and  we  do  not  so  construe  it  The 
Railroad  Commission  of  Oregon  had  no 
power  to  fix  rates  for  interstate  transporta- 
tion, or  any  part  of  it,  and  we  find  no 
ground  for  the  conclusion  that  it  attempted 
to  do  so.  The  order  must  be  taken  as  ap- 
plicable solely  to  intrastate  transportation. 
And,  in  this  view,  so  far  as  the  avermoiti 
of  the  bill  attack  the  order  as  one  whieh  by 
its  terms  relates  to  property  transported  in 
interstate  oommerce,  tliey  are  insuffielent 
to  entitle  the  oomplainant  to  relief. 

Whether  the  order  governs  partienlar 
shipments  must  depend  on  the  facts  of  each 
case,  that  is,  upon  the  question  whether  tha 
traffic  is  interstate  or  intrastate.  If  il 
were  sought  to  compel  the  applicatlea  of 
the  intrastate  rate  to  goods  whieh  wm 
properly  to  be  regarded  as  moving  in  inter- 
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Id  Dlgtn  8np.  Ct.   1008.1 

Pleadlnc  —  snlBclenor  of  allegatloiu  ^ 
oonfiacatory  rata  racalatlon. 

■ic  uuk  »i-  2-  ^l"  fcllegatioM  of  k  bill  uekiag  to  en- 
ta  anv    1°'"  ^*  en'orceDient  of  atate  regulation  of 

M  w  any  ^j^^  j^^^  ^^^  ^^  ^  interaUte  carrier  an 
any  particular  com-  wholly  insufficient  to  ahow  that  the  oper*- 
m  procea*  of  trana-    tion  of  such  rat«a  will  deprive  the  e — '- 


fiata    Mmmeroa,    the    complainant    would  lea*ea  each  atata  free  to  eatabliah  ■»«  »■—"■■ 

have  Ita  remedy.     But  it  would  be  neeea-  intraBtate  ratea  for  inteiatata  earriera  which 

aaiy    to    ahow    the    actual    conditiona,    and  '■^^  reasonable  in  themselves,  although  tha 

that  the  order,  although  valid  in  iU  proper  jtate'a    requiremenU    may    aeoesnarily    dla- 

operation,   waa   being   misapplied    with   re-  '"J    ^^^  ""^fK,  ""^t'""    ^"f^"    ""Hf 

r  i          ^    1       1             .-            I-.     v,ii  atate  and  interstate  ratea  aa  to  plaeea  with- 

:P^A  *?  I«t"="l"  tranaact.ona.jnie  bill  ;„  ,„„„  „f  competition  creased  £y  the  atata 

failed  to  make  a  caae  of  thia  aort    Upon  boundary  Une. 

thia  ptrint  the  court  below   aaid:      "li  th«  [For  other  caiea,  aea  Commerca,  t.  e:  III.  e, 

order  be  valid,  aa  it  i»  held  to  be,  then  all  '"  "'      '  "       ""    *"""  ' 
ahipmenta    or    oommeree    which    are    intra- 
■tate   in   eharaeter   must   be   controlled   by 
BSt]  *the  order;  all  that  are  not  are  not  af' 
feeted  by  it.    If  qneation  arisea 
particular  ahipment 
■ttodity  to  be  moved, 

porUtion,  it  might  be  settled  by  carrying  the  of  juat  compenaatlon  in  ita  bnaineaa  of  i 

matter  to  the  eianmisaioni  or,  if  the  com-  traatate  traoafiortatian,  where  the  earrier'a 

miaaion    unlawfully    exaeta    the    state    rate  receinta  and  diabunementa  for  the  preriona 

upon  interatata  traffic.  I  aee  no  reason  why  fi"C»f  ?»'  are  not  given,  and  there  are  no 

it  may  not  be  enjoined  in  any  court  of  com-  "e^enta  showing  tTieeipensea  incurred  » 

patent    jnriadiotion.     ThelT  apecial    caaea  S^'..*=""'1"k=^<'I  the  intrasUte  buiineas  aa 

"    .       ^           .,     ^      ,  ,         ■j™-'*'    ™"  distinguished  from  the  interatato  bvaineaa, 

must   necaaaanly   be    determined    aa    they  „  the  ahare  of  the  value  of  the  carriefi 

anae,  aa  it  ia  impooaible,  l»y  a  general  de-  property  which  ia  aaaignable  to  the  foraaer. 

erea,  to  determine  in  advance  what  apeciflo  [For  other  caaea,  aea  Pleading,  It.  d,  In  Dl- 

eommodiUea  and  the  transportation  thereof  K^  ^up.  Ct  1B08.] 

oonatitute   interstate   and  what   intraaUte  OonaUtaUonal    Uw  -  impalrluc    cod- 

eomnerce.      177  Fed.  318,  320.  3   .j^  authority  of  a  railway  carrier  in- 

We  are  of   the  opinion   that  the  ruling  oorporated  under  the  Oregon  general  incor- 

was  right.  poration  act  of  October  14,  1882,  which  in 

Aaanming  that  the  order  appliea  exolu-  |  34  provided  that  evet?  corporation  formed 

■ifely    to    intraatate    transportation,    tba  thereunder  shall  have  power  to  collect  and 

qneation  with  rcapect  to  aaaertad  interfer-  receive  auch  tolla  or  freight  for  the  trana- 

ence  with   interaUte  commerce   by   reaaon  portaUon  of  pets™  or  property  aa  it  luy 

^^  rdation  of  intraat^  rate,  to  inter-  f-^^-  trta^^^ah'Sf,  '^''l^'iSlS 

>Ute  ratea  la  eaaentially  the  aame  as  that  ^^^  j^,             „,  tfe  stafa^  through  ita  M^ 

presented  m  Simpson  v.  Shepard,  230  U.  B.  jsjature  or  an  agency  lawfully  eonaUtnlad 

aoe,  ante,  1S11,  S3  Sup.  Ct  Hep.  729,  and  thereby,  to  preaeribe  reaaooable  ratea  to  ba 

the  aame  eoncluaion  muat  ba  reached.  observed    by   the   carrier,    waa   not   theialj 

Other  queationa  are  raised  by  the  aaaign-  withdrawn. 

menl.  .t  „™r,  b.l  Ih^  „.  .ot  p,»»d  to  i'S,^SS,.  ITB,^  bS"^  W]  ""• 

"Sr°    -     If"'"  "  ''"™""'"-  Court.  -  nMtm  to  letl.Utl..  d.pan- 

^—^  4.  Tile   etnirts   will    not   aalMtituta   tllilr 

pany,  ^ppw.,  reopect  to  the  different  commoditiea  trana- 

_»..._  w   n...w,nAi"r     i    .    ^      ....  ported,  and  the  appropriate  baaia  for  claa- 

THOMAS  K.  CAMPBELL  etal.,  Conatitut-  Slcation.    where    tie    commisaion-a    action 

ing  the  Railroad  Commiaaion  of  Oregon,  ,„  „^  „,  ,uch  an  arbitrary  character  aa  to 

•t  *'-  constitute  an  abuse  of  power. 

IB a   n    nannrfsr'a  ail   A«T_iiR4  )  [Far   oiber  caaei.   Bee  Coarta,   S06-S19:   Car- 

(Bee  B.  U  Bepoptor-a  ed.  037-flB3.)  ^^^^  jgj    uo,-^  Dlieet  Snp.  Ct.  1808.] 

Oonunerce  —  atate  recnlatlon  of  local  Oonstitutlonal  law  —  due  proooaa  of  law 

rate*  of  interatate  carrier  —  oongrea-  —  stat«  regulation  of  railway  ratea  — 

■tonal  Inaction.  procedure. 

1.  Congreaaional  inaction  on  the  subject  6,  The  procedure  permitted  by  the  Ore- 


Note. — On  atate  regulation  generally  of 
tolla,  ratea,  and  pricea — aee  note  to  Win- 
ohaater  A  L.  Tump.  R.  Co.  v.  Croxten,  33 
UK.A.  177. 

On  tha  effect  of  interstate  buaineaa  upon 
state  reffulation  of  local  railway  ratea — aee 
note  to  Pennsylvania  R.  Co.  v.  Philadelphia 
Oetuty,  IS  LJt.A.(M.8.)   HE. 

Om  MBtFMt  matftion  fnaa  legialatin 
»*19 


power  to  flx  tolla,  rates,  i 

to  Detroit  v.  Detroit  Citizens'  Street  R.  CO. 

46  L.  ed.  U.  S.  592. 

On  aUtutes  part  valid  and  part  luTalid— 
see  notes  to  Titusvtlle  Iron  Works  T.  Ker- 
stone  Oil  Co.  ]  L.R.A.  863,  and  Fayette 
County  T.  Pc<¥la'a  *  D.  Bank,  10  LILA. 
196. 


MIZ.  80UTHSBN  P.  00.  t.  OAUPBELL. 

gon  nllTMid  eammiHlon  Mt   (I«wa  1907,  107    Fm.    KB;     DeUww^   L.   A   W.   B. 

chap.  SS),  under  which  the  railroad  com-  Co.  t.  Steveu,  172  Fed.  SB6j  HuilajT.  Ksa* 

million  mty  detennine,  upon  heiriiig,  thit  a^a  City  Southern  R.  Co.  187  U.  B.  617,  820, 

freight    ratei    m«    nnreMonablo,    ^cniiTs,  ^■j  l_  ^    333    335    jg  g^      (jj^  j^^      214} 

•^   diicruniMlory,    >;d   make   order,    for  j.  m.  Darnell  4  Son  Co.  t.  Memphii.  208  0. 

other  ratM  which  in  ita  Judgment  are  not  „   „„   „  ,      ,    .,,„l  ^     Tlf^r"     „.■ 

open  to  HOb  objection,  diaTnot  deny  due  8-  US.  62  L.  ed.  413^28  Sup.  CL  Rep.  M7| 

proecu  of  Uw,  vhwe  the  lUtuto  proiidei  Amencwi  Steel  &  Wire  Co.  t.  Speed.  IM 

that  mit  may  be  brought  in  the  itate  court  V.  S.  500,  SIB,  48  L.  ed.  B38,  6tf,  24  B19. 

to  Mt  aaide  «dera  of  the  commiMion  upon  Ct.  Hep.  SOS;  Kelley  t.  Rhoad*,  188  U.  S.  1, 

tlM  gronad   that   the  ratei   flzed   are  un-  47  L.  ed.  369,  23  Sup.  Ct  Rep.  269;  Wft- 

•»»™-                                   _  baih,  St.  L.  4  P.  R.  Co.  v.  Illinoii,  118  U. 

"i^.  2f^l-'DSW'8«p?af'i»MT'    '"'•  B-  «7.  670,  30  L.  ed.  2*4,  248,  1  toten. 

Btatntea  —  InTKUd  fn  part.  '^"^  ^^P-  ''•  '  S*>P-  Ct.  Rep.  4;  Rhodes  t. 

a.nUilwBy  rate*  eitabliibed  by  the  Ore-  Iowa,  170  U.  8.  412,  42  L.  ed.  1MB,  18  Sup. 

gon  railroad  eommluiou  will  not  be  denied  Ct.  Rep.  604;   Welton  t.  Miwourl,  Bl   U. 

•Seet,    if  otherwiie    valid,   became    of    any  S.  276,  280,  23  L.  ed.  347,  348;  Hemdon  t. 

invalidity  of  the  Mparable  penal  proviiiona  Chicago,  R.  I.  4  P.  R.  Co^  218  U.  B.  IM, 

of   Or.  !:.*•   IMV,  chap.   63,   under   which  igg^  54  ^  rf.  „o,  977.  80  Sap.  Ct   Rep. 

!For'*Xr'*^SJr^'  «atat».    L   d.  4,   in  "^j  Qalveaton,  H.  4  8.  A.  R.  Cn.  t.  Tex.^ 

Divert   Bop.  Ct   1B08.1  210  U.  8.  217,  68  L.  ed.  1031,  28  Sap.  Ct 

Rep.  B38;   Pullman  Oo.  v.  Kanaia,  210  U. 

INo.  488.1  8.  66,  66,  64  L.  ed.  378,  385,  SO  Sup.  Ot 

Rep.  232;  Ludwig  v.  Western  U.  Telw.  Co, 

Argued  April  0,  1*12.     Deetded  June  16,  2I8  U.  6.  148,  168,  64  L.  ed.  423,  429,  80 

^"^'-  Sup.  Ct  Rep.  880. 

Since  CongrcM  conferred  authori^  upon 

APPEAL  from  the  Circuit  Court  of  the  t^a  lutentate  Commerce  Omuniulon  to  de- 

Uaited  Statca  for  the  Diitrict  of  Ore-  tennine  and  preicribe  juit  and  reaaonable 

gon  to  review  a  decree  diemiulng  the  bill  r^ite.   to   be  charged  by   eommon   earrfera 

iB    a    ault    to    enjoin    the    enforcKnent    of  engaged  in  intentate  commeroi,  tlie  powsr 

freight   ratei   fixed   by   the   itate  railroad  of  the  state  under  a  etate  railroad  eommia- 

ooinmiBsion.    Affirmed.  rion  act  to  preicribe  jurt  and  reaimiable 

See  same  caie  below  on  demurrer,   189  ratea  for  intrastate  commerce  ii  by  neeei- 

Fed.  182.  sary  im^ieatiou  withdrawn,  although  Con- 

The  facta  are  stated  In  the  opinion.  gresi  has  expresaly  provided  that  the  pro- 

...  visioni  of  the  unended  Intentate  commerce 

Mr.  Maxwell  Brarta  arsned  the  cause,  '    " ,,    ™    »i™iiu™  i"™»i»'-  w™™ 

..I   ,.             TT..1.1        %,    I. J      nniT  "=t  slisl  not  uiply  to  the  trsasportation  of 

.^  with  ll«^  Wim«n  F.  Hmto,  Wn.  „  ,,^4m!,  o,  loX»»l,i,* 

ft  brirf  for  apiMUuta:  wholly  within  one  lUte,  eto.    -niftt  U  to 

Tb.  ordor  ot  Sepl—te  21,  IBM,  upon  th.  ^  n,  „,„,„  „,  ,j,  „nrtil<Uloi..l  pom 

fiota  lUM  in  the  b.ll  ol  oompl.,nt,  neo...  „,  Congnu  to  oimla  .  commleiion  with  en- 

Mtily   ud   dlnotly  inlerten.   with,   ngn-  t^^^^  „  drtermine  ind  pnwribe  Jut  ud 

Uei,  ud  .leol.  int«.Ut.  oonnnerc.,  md  ,.^^1,,,  Ma  U,  bt  ehnignl  npon  litei- 

piiticnlKlr  intents  eommero.  moving  to  ,„^  OTm.ra  b;  •  oirri.r  angwd  in  botli 

Foitlud    unl   other   Oregon    line    poml.  ^^j,  ^  comm.rie.  it  the  ■un.  tin«i,  ol 

Ihtebr  dlicrUnlnetlng  in  I«or  ol  PortUnd  ,,.^1^  u  l,»on.h*int  with  th.  eontln- 

ud  PortUnd  lohben,   end  agunet  point.  ^^^^  „,  „,,           ,  „,  ^^  ^^^^  ^  ,^,^ 

origineting  ehipmeDta  in  other  etate.  dee-  pon,nii„ion.  with  power  to  determine  ead 

tlned  to  Oregon  line  poinU  other  thm  Port-  ,,„rtbe  iwte.  lor  eommero,  wdoU,  within 

UnJ,  ud  enhetutUlIy  hnrd.nj  mh  inter-  '^                      a,      ,^  ,,  „^,  J„  „^ 

state  eommeroe,  in  Tioi.tion  ol  J  8,  art.  1,      .       .  .!,„  T  , ^r     ___    ,..,  , , , 

.11.     n-    iii.  11         .  At,     n  .!  J  ni  ._  s'*.  Ot  tho  rato-malcing  power  by  two  Jnria. 

of  the  Cooatitution  of  the  Unitnl  Statea,    j.^, ..         _     .  ^_    „.  ,,1_  ^ 

and  U  in  oonflict  with  the  act  of  Congres^  ■''^""-  '^^^  \'^\  Instrum^tality  of 

of  Febrtiary  4,  18B7.  entitled,  "An   Art  to  '^^""'^  "f  i*?*"?  "*  "^^"-^^  bnpo-- 

B^nlats  Commerce,-  and  the  amendments  "We.    The  interiUte  eommwce  carrier  opsr- 

thereto,  and  is  therefore  void.  **"  ""  proper^  as  a  unit  in  the  movonait 

Shepard  t.  Northern  P.  R.  Co.  1B4  Fed.  »'  »«  '*»  *»""•  i^iether  interatale  w  ia- 

7«8;  Loaisvllls  4  N.  R.  Co.  v.  Eubank,  184  trasUte,  and  the  earnings  of  that  proper^ 

U.  8.  87,  SB,  46  L.  ed.  416,  481,  28  Sup,  Ct  "•  nseesaarily  deprived  from  the  operation 

R^.  877 ;  Weatem  U.  Telcg.  Co.  t.  Kansas,  of  the  property  as  a  unit     It   Is   fnnda- 

816  V.  8.  87,  89,  64  L.  ed.  866,  371,  SO  Sup.  mental  that  the  Uws  of  the  states  must 

Ct  K«p.  190;  St  Louis  4  8.  F.  R.  Oo.  v.  yield  to  the  sets  of  Congr«as  pasMd  in  the 

Stats,   2S  Okla.   78,  SO  L.ILA.(NJ3.)    187,  aseontioa   of  the  power  to  ngulate  Mm- 

U  I^  C4<  S*SS 
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rnmcrn, '  oonf erred  upon  it  bj  ike  Comtita- 
tlon. 

New  York,  N.  H.  A  H.  R,  CJo.  t.  New  York^ 
106  U.  8.  628,  41  L.  ed.  8ff8,  17  Sup.  Ct. 
Eep.  418;  Sinnot  y.  Davenport,  22  How. 
227,  16  L.  ed.  243;  Smith  y.  Alabama,  124 
U.  8.  479,  81  L.  ed.  612,  1  Inten.  Oom.  Rep. 
804,  8  Sup.  Ct.  Rep.  664;  Connollj  ▼.  Union 
Sewer  Pipe  Ca  184  U.  S.  668,  46  L.  ed.  689, 
22  Sup.  Ct  Rep.  431;  Jacobson  t.  Maasa- 
chusetts,  197  U.  S.  26,  49  L.  ed.  649,  26 
Sup.  Ct  Rep.  358,  3  Ann.  Cas.  766;  Pitta- 
burg  4  S.  Coal  Co.  V.  Bates,  166  U.  S.  677, 

39  L.  ed.  638,  6  Inters.  Com.  Rep.  30,  16 
Sup.  Ct  Rep.  416;  Hopkins  y.  United  States, 
171  U.  S.  694,  43  L.  ed.  296,  19  Sup.  Ct. 
Rep.  40;  Lottery  Case  (Champion  y.  Ames) 
188  U.  S.  361,  47  L.  ed.  499,  23  Sup.  Ct 
Rep.  321;  Oroves  y.  Slaughter,  16  Pet 
449,  10  L.  ed.  800;  Passenger  Gases,  7 
How.  666,  12  L.  ed.  816;  Pembina  Consol. 
Silver  Min.  k  MiU.  Co.  v.  Pennsylvania, 
126  U.  S.  181,  31  U  ed.  660,  2  Inters.  Com. 
Rep.  24,  8  Sup.  Ct  Rep.  737;  Bowman  v. 
Chicago  ft  N.  W.  R.  Co.  126  U.  S.  466,  31 
L.  ed.  700,  1  Inters.  Com.  Rep.  823,  8  Sup. 
Ct  Rep.  689,  1062 ;  Leisy  v.  Hardin,  136  U. 
S.  119,  34  L.  ed.  136,  3  Inters.  Com.  Rep.  36, 
10  Sup.  Ct.  Rep.  681;  Robbins  v.  Taxing 
Dist  120  U.  S.  489,  30  L.  ed.  694,  1  Inters. 
Com.  Rep.  45,  7  Sup.  Ct  Rep.  692;  Olouoes- 
ter  Ferry  Co.  v.  Pennsylvania,  114  U.  S. 
196,  29  L.  ed.  168,  1  Inters.  Com.  Rep.  382, 
6  Sup.  Ct  Rep.  826;  Covington  k  C.  Bridge 
Co.  y.  Kentucky,  154  U.  S.  204,  38  L.  ed. 
962,  4  Inters.  Com.  Rep.  649,  14  Sup.  Ct. 
Rep.  1087;  Auntin  v.  Tennessee,  179  U.  S. 
376,  46  L.  ed.  238,  21  Sup.  Ct  Rep.  132; 
Missouri,  K.  k  T.  R.  Co.  v.  Haber,  169  U. 
S.  613,  42  L.  ed.  878,  18  Sup.  Ct  Rep.  488; 
Cardwell  v.  American  River  Bridge  Co.  113 
U.  S.  205,  28  L.  ed.  969,  6  Sup.  Ct.  Rep. 
423;  Crandall  v.  Nevada,  6  WalL  35,  18 
Jm  ed.  745;  Gibbons  v.  Ogden.  9  Wheat  1,  0 
L.  ed.  23;  Oulf,  C.  ft  S.  F.  R.  Co.  v.  Hefley, 
168  U.  8.  98,  39  L.  ed.  910,  16  Sup.  Ct.  Rep. 
802;  Southern  R.  Co.  v.  United  States,  222 
U.  8.  20,  56  L.  ed.  72,  32  Sup.  Ct  Rep.  2. 

It  was  first  determined  by  this  court  in 
Cincinnati,  N.  0.  ft  T.  P.  R.  Co.  v  Inter- 
state Commerce  Commission,  162  U.  8.  184, 

40  L.  ed.  936,  6  Inters.  Com.  Rep.  391,  16 
Sup.  Ct  Rep.  700,  that  under  the  inter- 
state conmieroe  act  prior  to  the  amendmoit 
of  1906,  the  Interstate  Commerce  Commis- 
sion had  no  power  to  prescribe  rates  which 
should  control  in  the  future.  This  case  was 
followed  in  Interstate  Commerce  Commis- 
sion ▼.  Cincinnati,  N.  O.  ft  T.  P.  R.  Co. 
167  U.  8.  479,  42  L.  ed.  243,  17  Sup.  Ct 
Bap.  896,  where  the  question  was  re-exam- 
ined and  the  doctrine  firmly  established  that 
the  legislative  power  of  prescribing  rates. 
diber  maximum  or  minimum,  w  absolute 

IMS 


had  not  been  conferred  upon  the  Interatata 
Commerce  Conmiission.  This  construetioB 
of  the  interstate  commerce  act  has  beea 
steadily  followed  by  this  eourt 

Interstate  Commeree  Commissioo  v.  Alar 
bama  Midland  R.  Co.  168  U.  8. 144,  42  L.  ed. 
414,  18  Sup.  Ct.  Rep.  45;  Interstate  Com- 
merce Commission  v.  Baird,  194  U.  S.  26, 
42,  48  L.  ed.  860,  868,  24  Sup.  Ct  Rep.  563; 
Texas  ft  P.  R.  Co.  v.  Abilene  Cotton  Oil  Co. 
204  U.  8.  426, 61  Lu  ed.  663,  27  Sup.  Ct  Rep. 
360,  9  Ann.  Ckw.  1076;  Interstate  Oomineroe 
Commission  v.  Chicago  O.  W.  R.  Co.  209  U. 
8.  108,  62  L.  ed.  705,  28  Sup.  Ct  Rep.  493; 
Prentis  v.  Atlantic  Cdast  Line  Co.  211  U. 
8.  210,  63  L.  ed.  150,  29  Sup.  Ct  Rep.  67; 
Honolulu  Rapid  Transit  ft  Land  Co.  v. 
Hawaii,  211  U.  8.  282,  291,  63  L.  ed.  186, 
188,  29  Sup.  Ct  Rep.  66;  Siler  v.  Louisville 
ft  N.  R.  Co.  213  U.  &  176,  194,  63  L.  ed. 
753,  758,  29  Sup.  Ct  Rep.  461. 

The  amendment  of  1906  gave  to  the  Com- 
mission express  power  to  determine,  after 
hearing  on  complaint,  w4iat  are  reasonable 
rates  for  the  future,  and  to  require  the  ob- 
servance of  such  rates. 

Missouri,  K«  ft  T.  R.  Ca  v.  Interstate 
Conuneroe  Commission,  164  Fed.  646. 

It  is  clear  that  if  tiiere  is  a  oonfliot  be- 
tween the  assertion  of  power  by  the  United 
States  through  the  Interstate  Conuneroe 
Commission  and  the  power  of  the  state 
through  its  railroad  commiMion,  the  latter 
must  yield;  and  it  may  be  that  existing  leg- 
islation does  not  provide  for  a  practical  ad- 
justment of  rates  thus  affected. 

E.  E.  Saunders  ft  Ca  v.  Southern  Exp. 
Ca  18  Inters.  Com.  Rep.  416. 

The  complainants  are  entitled  to  enjoin 
any  reduction  in  the  earnings  of  these  pro^ 
erties  which  would  deprive  them  of  a  rea- 
sonable return  or  just  compensation  for  tlie 
use  of  their  properties,  based  upon  their 
present  values,  to  be  ascertained  by  oom- 
petent  proof.  Any  reduction  whidi  woold 
deprive  oomplainants  of  such  reasonable  re- 
turn or  just  compensation  is  oonfiseatieA 
pro  ianio,  and  eonstitutes  a  taking  of  their 
properties  without  due  process  of  law,  la 
violation  of  the  14th  Amendment  T>e 
power  to  regulate  and  fix  reasonable  rat»is 
cannot  be  exercised  so  as  to  destroy  all  net 
earnings,  or  so  as  to  require  railroad  eom- 
panies  to  serve  the  public  without  reason- 
able or  any  compensation. 

Beale  ft  W.  Railroad  Rate  Regnlationa, 
§§  312,  361,  362,  382-388,  1331-1334,  and 
notes;  Smyth  v.  Ames,  169  U.  8.  466,  4S 
L.  ed.  819,  18  Sup.  Ct  Rep.  418;  Smy^  v. 
Ames,  171  U.  8.  361,  366,  43  L.  ed.  197,  198. 
18  Sup.  Ct.  Rep.  888;  San  Diego  Land  ft 
Town  Co.  V.  NaUonal  City,  174  U.  &  739,  a 
L.  ed.  1154, 19  Sup.  Ct.  Rep.  804;  Reagan  ▼. 
Farmers'  Loan  ft  T.  Oa  154  U.  a  362;  18 
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L.  ed.  1014.  4  Inters.  Com.  Rep.  580, 14  Sup. 
Ct  Rep.  1047;  Chicago,  M.  ft  8t  P.  R.  Co. 
▼.  Tompkins,  170  U.  8.  167,  44  L.  ed.  417,  20 
Sup.  Ct  Rep.  830;  Minneapolis  ft  8t.  L.  R. 
Co.  ▼.  Minnesota,  180  U.  8.  257,  40  U  ed. 
1151,  22  Sup.  Ct.  Rep.  900;  San  Diego  Land 
ft  Town  Ca  ▼.  Jasper,  189  U.  6.  430,  47  L. 
ed.  802,  23  Sup.  Ct.  Rep.  571;  Stanislaus 
County  ▼.  San  Joaquin  ft  K.  River  Canal  ft 
Irrig.  Co.  102  U.  8.  201,  48  L.  ed.  400,  24 
Sup.  Ct.  Rep.  241;  Dow  ▼.  Beidelman,  125 
U.  8.  080,  31  L.  ed.  841,  2  Inters.  Com.  Rep. 
6O9  8  Sup.  Ct.  Rep.  1028;  8t  Louis  ft  8.  F. 
R.  Go.  y.  Gill,  150  U.  8.  040,  39  L.  ed.  507. 
15  Sup.  Ct  Rep.  484;  Covington  ft  L.  TVimp. 
Road  Ca  t.  Sandford,  104  U.  S.  590,  41  L. 
ei.  506,  17  Sup.  Ct.  Rep.  198;  Ootting  ▼. 
Kansas  City  Stock  Yards  Co.  (Cotting  ▼. 
Qodard)  183  U.  S.  79,  40  L.  ed.  92,  22  Sup. 
Ot  Rep.  30;  Railroad  Commission  Cases, 
110  U.  S.  307,  29  L.  ed.  036,  6  Sup.  Ct  Rep. 
334,  388,  1191 ;  Chicago  ft  O.  T.  R.  Co.  ▼. 
WeUman,  143  U.  8.  339,  30  U  ed.  176,  12 
Sup.  Ct  Rep.  400;  Knoxville  t.  Knozville 
Water  Co.  212  U.  8.  1,  53  L.  ed.  371,  29 
Sup.  Ot  Rep.  148;  Willcox  t.  Consolidated 
Oas  Ca  212  U.  8.  19,  53  L.  ed.  382,  29  Sup. 
Ct  Rep.  192,  15  Ann.  Cas.  1034;  £z  parte 
Young,  209  U.  S.  123,  52  L.  ed.  714,  28  ..up. 
Ct  Rep.  493;  Hunter  ▼.  Wood,  209  U.  S. 
205,  52  L.  ed.  747,  28  Sup.  Ct  Rep.  472; 
Siler  ▼.  LouisvUle  ft  N.  R.  Co.  213  U.  8. 
175,  53  L.  ed.  753,  29  Sup.  Ct  Rep.  451; 
Chicago,  M.  ft  St  P.  R.  Co.  ▼.  Minnesota, 
134  U.  &  418,  459,  33  L.  ed.  970,  982,  3 
Inters.  Com.  Rep.  209,  10  Sup.  Ct  Rep.  402, 
702;  Re  Arkansas  R.  Rates,  103  Fed.  141; 
Missouri,  K.  ft  T.  R.  Oo.  y.  Love^  177  Fed. 
403;  Atchison,  T.  ft  8.  F.  R.  Ca  T.  Loive,  174 
fid.  59;  Wallace  t.  Arkansas  C.  R.  Co.  55 
C.  C.  A.  192,  118  Fed.  422;  Missouri,  K.  ft 
T.  R.  Ca  T.  Interstate  Commerce  Commis- 
sion, 164  Fed.  646;  Southern  P.  Ca  T.  Inter- 
state Commerce  Commission,  177  Fed.  963; 
Portlsnd  R.  Light  ft  P.  Co.  ▼.  Railroad  Com- 
mission, 66  Or.  468,  105  Paa  709,  109  Pao. 
273;  State  ▼.  Oentral  Vermont  R.  Co.  81  Vt 
466, 130  Am.  St  Rep.  1065,  71  AU.  194. 

What  specific  rate  or  schedule  of  rates 
shall  he  promulgated  by  a  conunission  or 
other  rate-making  body  or  regulating  tri* 
bunal  effective  in  the  future  is  an  adminis- 
trative function.  Whether  such  rate  or 
schedule  of  rates  is  reasonable  in  fact  is  a 
Judicial  question,  under  general  principles 
of  law  as  well  as  under  the  express  provi- 
sions of  §§  31-35  of  the  railroad  commis- 
sion act  of  February  18, 1907,  being  §§  0909- 
0913,  Lord's  Or^on  Laws. 

Shepard  v.  Northern  P.  R.  Ca  184  Fed. 
705;  Louisville  ft  N.  R.  Ca  v.  Interstate 
ConHtteroe  Commission,  184  Fed.  118;  In- 
terstate Commerce  Conunission  ▼.  Louisville 
ft  N.  R.  Co.  100  U.  8. 273,  47  L.  ed.  1047,  23 
•7  lu  ed. 


Sup.  Ct  Rep.  687;  Texas  4  P.  R.  Oa  v. 
Abilene  Cotton  Oil  Co.  204  U.  8.  420,  61 
Lb  ed.  553,  27  Sup.  Ct.  Rep.  350, 9  Ann.  Cas. 
1075;  Prentis  v.  Atlantic  Coast  Line  Ca  211 
U.  8.  210,  53  L.  ed.  150, 29  Sup.  Ot  R^.  07; 
Interstate  Commerce  Commission  v.  North- 
em  P.  R.  C6.  210  U.  S.  538,  54  L.  ed.  008, 
30  Sup.  Ct  Rep.  417;  Interstate  Commerce 
Commission  v.  Delaware,  L.  ft  W.  R.  Co.  210 
U.  8. 531, 54  L.  ed.  005, 30  Sup.  Ct  Rep.  4}5  i 
Interstate  Commerce  Commission  v.  nUnois 
C.  R.  Co.  215  U.  a  452,  54  L.  ed.  280,  30 
Sup.  Ct.  Rep.  155;  Missouri,  K.  ft  T.  R.  Oo. 
V.  Interstate  Commerce  Commission,  104 
Fed.  045;  Beale  ft  W.  R.  Rate  Regulations, 
|§  315-^25,  459,  460,  515-534,  914-932; 
McGrew  v.  Missouri  P.  R.  Co.  230  Mo.  531, 
132  8.  W.  1070;  Chicago,  M.  ft  St  P.  R.  Oo. 
V.  Minnesota,  134  U.  S.  418,  33  L.  ed.  070,  3 
Inters.  Com.  Rep.  209,  10  Sup.  Ct  Rep.  462, 
702;  Chicago  ft  O.  T.  R.  Co.  v.  WeUman, 
143  U.  8.  339, 36  L.  ed.  176, 12  Sup.  Ct  R^. 
400;  Reagan  v.  Farmers'  Loan  ft  T.  Co.  154 
U.  8.  362,  38  L.  ed.  1014,  4  Inters.  Com.  Rep. 
560,  14  Sup.  Ct.  Rep.  1047 ;  St  Louis  ft  8. 
F.  R.  Co.  V.  GiU,  150  U.  8.  049,  30  K  ed. 
507,  15  Sup.  Ct.  Rep.  484;  Covington  ft  U 
Tump.  Road  Co.  v.  Sandford,  164  U.  8.  578, 
41  Jm  ed.  560,  17  Sup.  Ct  Rep.  198;  Smyth 
V.  Ames,  169  U.  8.  466,  42  L.  ed.  819,  18 
Sup.  Ct.  Rep.  418;  San  Diego  Land  ft  Town 
Ca  V.  National  City,  174  U.  8.  739,  43  L.  ed. 
1154,  19  Sup.  Ct.  Rep.  804;  Cotting  v. 
Kansas  City  Stock  Yards  Oo.  (Cotting  v. 
Qodard)  183  U.  S.  79,  46  L.  ed.  92,  22  Sup. 
Ot  Rep.  30;  Stanislaus  County  v.  San 
Joaquin  ft  K.  River  Canal  ft  Irrig.  Co.  192 
U.  8.  201,  48  L.  ed.  406,  24  Sup.  Ot  Rep. 
241 ;  Ex  parte  Young,  209  U.  8.  123,  52  U 
ed.  714,  13  L.ILA.(N.S.)  932,  28  Sup.  Ct 
Rep.  441,  14  Ann.  Cas.  764;  Knoxville  v. 
Knoxville  Water  Co.  212  U.  8.  1,  53  L.  ed« 
371,  29  Sup.  Ct  Rep.  148;  Willcox  v.  Con- 
solidated  Gas  Co.  212  U.  8.  19,  53  U  ed.  382, 
29  Sup.  Ct  Rep.  192,  15  Ann.  Cas.  1034; 
Missouri,  K.  ft  T.  R.  Co.  v.  Interstate  Com* 
meree  Commission,  104  Fed.  045;  Chicago^ 
M.  ft  St  P.  R.  Co.  V.  Tompkins,  170  U.  8. 
167,  44  L.  ed.  417,  20  Sup.  Ct  Rep.  330; 
Missouri,  K.  ft  T.  R.  Ca  V.  Love,  177  Fed. 
403;  Interstate  Commerce  Oommission  ▼• 
Chicago,  R.  I.  ft  P.  R.  Co.  218  U.  8.  88,  110^ 
54  L.  ed.  940,  957,  30  Sup.  Ct  Rep.  051; 
Prentis  v.  Atlantic  Coast  Line  Ca  211  U. 
8.  210,  53  L.  ed.  160,  29  Sup.  Ct  Rep.  67; 
Central  of  Georgia  R.  Co.  v.  Railroad  Com- 
mission, 161  Fed.  925;  Louisville  ft  N.  R, 
Co.  V.  Brown,  123  Fed.  946;  IivUrstate  Com- 
merce Commission  v.  Cincinnati,  N.  0.  ft 
T.  P.  R.  Ca  167  U.  8.  499,  42  L.  ed.  253,  17 
Sup.  Ct  Rep.  896;  Southern  P.  Oo.  v.  Rail- 
road Comrs.  78  Fed.  236;  Interstate  Com* 
merce  Commission  v.  Chicago  G.  W.  R.  Oo. 
141  Fed.  1003;  Northeni  P.  R.  Oa  v.  Rail- 
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road  Commiuion,  57  Wash.  134,  106  Pac 
Oil;  Southern  R.  Co.  ▼.  Atlanta  Stove 
Works,  128  Ga.  207,  67  S.  E.  429;  Railroad 
Commission  ▼.  Houston  ft  T.  C  R.  Co.  90 
Tex.  340,  38  S.  W.  750;  People  ex  rel.  Cen- 
tral Park  ▼.  Willcox,  194  N.  Y.  383,  87  N.  E. 
517;  Saratoga  Springs  v.  Saratoga  Gas, 
Electric  Light  ft  P.  Co.  191  N.  Y.  123,  18 
LJLA.(NJ3.)  713,  83  N.  E.  693,  14  Ann. 
Cas.  606;  Minneapolis,  St  P.  ft  S. 
Ste.  M.  R.  Co.  V.  Railroad  Commission, 
136  Wis.  146,  17  L.R.A.(N.S.)  821,  116  N. 
W.  005;  State  ex  rel.  Taylor  ▼.  Missouri 
P.  R.  Co.  76  Kan.  467,  92  Pac  606;  Michi- 
gan C.  R.  Co.  y.  Michigan  R.  Commission, 
160  Mich.  355,  125  N.  W.  549;  Michigan 
C.  R.  Co.  V.  Wayne  Circuit  Judge,  156  Mich. 
470,  120  N.  W.  1073;  Chicago,  B.  ft  Q.  R. 
Ca  ▼.  Jones,  149  HI.  361,  24  L.RJI.  141,  4 
Inters.  Com.  Rep.  683,  41  Am.  St.  Rep.  278, 
37  N.  E.  247 ;  Re  Janvrin,  174  Mass.  517,  47 
LJLA.  319,  55  N.  E.  381;  Com.  v.  Atlantic 
Coast  Line  R.  Co.  106  Va.  61,  7  L.RJ^. 
(N.S.)  1086,  117  Am.  St.  Rep.  983,  55  S.  E. 
572,  9  Ann.  Oas.  1124;  Interstate  Commerce 
Commission  v.  Baltimore  ft  O,  R.  Co.  3 
Inters.  Com.  Rep.  192,  43  Fed.  37;  Illinois 
C.  R.  Co.  y.  Interstate  Commerce  Commis- 
sion, 206  U.  S.  441,  61  Jm  ed.  1128,  27  Sup. 
Ct.  Rep.  700. 

The  reduction  promulgated  by  the  order 
of  September  21,  1910,  results  from  the  ar- 
bitrary classification  and  spread  made,  and 
this  was  so  made  without  reference  to  the 
distance  the  traffic  may  be  moved,  Ohe  nmr 
ture  or  character  of  the  traffic,  service  per- 
formed, or  compensation  that  should  be  paid 
therefor.  The  clfusification  is  not  only  ca- 
pricious, but  is  not  based  upon  any  fair 
consideration.  Assuming  that  these  allega- 
tions of  fact  are  true,  the  order  is  neces- 
sarily void,  and  the  rates  promulgated 
thereby  cannot  stand. 

Interstate  Commerce  Commission  v.  Chi- 
cago O.  W.  R.  Co.  141  Fed.  1003;  Southern 
P.  Co.  ▼.  Bartine,  170  Fed.  726 ;  Chicago.  B. 
ft  Q.  R.  Co.  T.  Iowa,  94  U.  S.  155,  24  L.  ed. 
M. 

When  a  railroad  corporation  is  chartered 
by  a  state,  with  the  right  to  engage  in  the 
transportation  of  passengers  and  freight, 
and  to  collect  and  receive  such  rates  there- 
for as  it  may  prescribe,  the  right  to  charge 
a  reasonable  rate  or  compensation  for  the 
use  of  its  property  for  «uch  purpose  by  the 
public  is  implied,  and  forms  a  pari  of  its 
contract  with  the  state,  which  cannot  be  im- 
paired by  legislation. 

Miller  v.  New  York,  16  Wall.  478,  21  Jm 
ed.  98;  Chicago,  B.  ft  Q.  R.  Co.  v.  Iowa,  94 
U.  8.  156.  24  L.  ed.  94;  Shields  v.  Ohio,  96 
U.  8.  310,  24  L.  ed.  357 ;  Wells,  F.  ft  Co.  v. 
Oregon  R.  ft  Nav.  Co.  8  Sawy.  600,  16  Fed. 
861;  Ex  parte  Kodikr,  11  Sawy.  37,  28  Fed. 
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629;  aeveland  Oas  Light  ft  Coke  Co.  ▼. 
Cleveland,  71  Fed.  610;  Ball  v.  Rutland  B. 
Co.  93  Fed.  513;  Southern  Indiana  R.  Co.  v. 
Railroad  Commission,  172  Ind.  113,  87  N.  K 
966;  Stone  v.  Yazoo  ft  M.  Valley  R.  Co.  62 
Miss.  607,  52  Am.  Rep.  193;  Pingree  v. 
Michigan  C.  R.  Co.  118  Mich.  314,  53  LiBUL 
274,  76  N.  W.  635;  State  v.  Southern  P. 
Co.  23  Or.  424,  31  Pac.  960. 

The  power  of  a  state,  reserved  by  ita 
Constitution,  to  alter,  amend,  or  repeal  gen- 
eral laws  concerning  corporations,  ia  sub- 
ordinate to  and  limited  by  the  provisions  of 
the  Federal  Constitution,  inhibiting  laws 
impairing  the  obligations  of  contracta,  de- 
priving persons  or  corporations  of  their 
property  without  due  process  of  law,  or 
denying  the  equal  protection  of  the  laws; 
rights  acquired  and  capital  invested  by  a 
corporation  or  its  stockholders,  in  the  law- 
ful exercise  of  power  conferred  by  such  laws, 
are  within  the  protection  of  such  constitu- 
tional provisions,  and  cannot  be  arbitrarily 
destroyed  by  subsequent  state  legislation. 

Wells,  F.*  ft  Co.  V.  Oregon  R.  ft  Nav.  Co. 
8  Sawy.  600,  15  Fed.  561 ;  Ex  parte  Koehler, 
11  Sawy.  37,  23  Fed.  529;  Ball  ▼.  Rutiand 
R  Co.  93  Fed.  513;  San  Joaquin  ft  K.  River 
Canal  ft  Irrig.  Co.  v.  Stanislaus  County, 
113  Fed.  930;  Stone  v.  Yazoo  ft  M.  Valley 
R  Co.  62  Miss.  607,  62  Am.  Rep.  193; 
Pingree  v.  Michigan  C.  R.  Go.  118  Mich. 
814,  53  L.R.A.  274,  76  N.  W.  636;  State  ▼. 
Southern  P.  Co.  23  Or.  424,  31  Pac.  960. 

The  complainants  have  the  power  to  col- 
lect and  receive  such  tolls  or  frei^ta  for 
transportation  of  persons  or  property  thero- 
on,  as  they  may  prescribe,  and  all  railroad 
companies  incorporated  under  the  laws  of 
this  state  prior  to  the  passage  of  the  rail- 
road commission  act  have  a  vested  right  to 
fix  those  rates,  leaving  the  question  of  rea- 
sonable rates  as  it  exists  at  common  law. 

Missouri  P.  R.  Co.  ▼.  Kansas,  216  U.  & 
262,  64  L.  ed.  472,  30  Sup.  Ct  Rep.  330: 
Portland  R.  Light  ft  P.  Co.  v.  Railroad  Com- 
mission, 56  Or.  468,  106  Pac  709,  109  Pac. 
273;  Hammond  Packing  Co.  v.  Ariauisa% 
212  U.  S.  322,  345,  63  L.  ed.  630,  642,  29 
Sup.  Ct.  Rep.  370,  16  Ann.  Oaa.  646;  Chi- 
cago, M.  ft  St.  P.  R.  Co.  V.  Minnesota,  134 
U.  S.  41 8,  33  L.  ed.  970,  3  Inters.  Com.  Rep. 
209,  10  Sup.  Ct.  Rep.  462,  472;  Stone  v. 
Farmers'  Loan  ft  T.  Co.  116  U.  S.  307,  29 
L.  ed.  636,  6  Sup.  Ct.  Rep.  334,  338,  1191; 
Pennsylvania  R.  Co.  v.  Miller,  132  U.  S.  75, 
33  L.  ed.  267,  10  Sup.  Ct  Rep.  34;  Houston 
ft  T.  C.  R.  Co.  V.  Storey,  149  Fed.  499; 
Louisville  ft  N.  R.  Co.  v.  Kentucky,  183  U. 
S.  503,  46  L.  ed.  298,  22  Sup.  Ct  Rep.  M; 
San  Antonio  Traction  Co.  v.  Altgelt,  200  U. 
S.  304,  50  Jm  ed.  491,  26  Sup.  Ct  Rep.  261; 
State  ex  reL  Great  Northern  P.  R.  Co.  ▼• 
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Railroad    Commission,    HO   Wis.    145,    121 
N.  W.  919. 

If  the  carrier  has  the  exclusive  right  to 
prescribe  such  reasonable  rates  aa,  in  its 
judgment,  should  be  collected,  subject  only 
to  judicial  review  as  at  common  law,  then 
it  follows  necessarily  that  the  statute  can- 
not fix  these  rates  by  a  commission  or  other- 
wise, although  subject  to  a  judicial  review. 
The  Oregon  Railroad  commission  act  would, 
therefore,  be  unconstitutional  in  so  far  as 
it  undertakes  to  confer  authority  to  fix  the 
rates  of  a  carrier  thus  incorporated,  or  to 
enforce  what  such  commission  might  deter- 
mine to  be  reasonable  rates,  and  from  this  it 
would  follow  that  the  order  of  September  21, 
1910,  would  be  necessarily  void. 

State  V.  Great  Northern  R.  Co.  100  Minn. 
446,  10  L.R.A.(NJS.)  260,  111  N.  W.  289; 
Stone  V.  Yazoo  k  M.  Valley  R.  Co.  62  Miss. 
607,  62  Am.  Rep.  193;  Chicago,  B.  &  Q.  R. 
Co.  T.  Jones,  149  111.  393,  24  LJLA.  141,  4 
Inters.  Com.  Rep.  683,  41  Am.  St.  Rep.  278, 
37  N.  £.  247 ;  Pingree  v.  Michigan  C.  R.  Co. 
118  Mich.  314,  63  L.R.A.  274,  76  N.  W.  636; 
Ball  ▼.  Rutland  R.  Co.  93  Fed.  613. 

The  Oregon  railroad  commission  act  of 
February  18,  1907,  is  void  because  of  ex- 
cessive penalties  and  unusual  burdens  im- 
posed for  any  refusal  to  observe  the  orders 
of  the  commission.  The  act  is  oppressive 
and  confiscatory  by  reason  of  such  excessive 
penalties  and  burdens. 

Ex  parte  Young,  200  U.  S.  123,  62  L.  ed. 
714,  13  L.R.A.(N.S.)  932,  28  Sup.  Ct.  Rep. 
441,  14  Ann.  Cas.  764. 

Whether  the  said  rates  prescribed  by  the 
railroad  commission  are  reasonable  or  un- 
reasonable is  a  judicial  question,  and  the 
legislature  cannot  prohibit  the  courts  from 
passing  thereon,  directly  or  indirectly,  by 
imposing  such  penalties  as  are  calculated  to 
terrorize  or  intimidate  a  railway  company, 
its  officers  or  agents,  so  that  they  are  there- 
by prevented  from  litigating  tbe  question  of 
the  reasonableness  of  the  rates  or  the  valid- 
ity or  invalidity  of  the  same. 

Chicago,  M.  ft  Si.  P.  R.  Ca  t.  Minnesota, 
134  U.  S.  418,  33  L.  ed.  970,  3  Inters.  Com. 
Rep.  209,  10  Sup.  Ct.  Rep.  462,  702;  Ex 
parte  Young,  supra;  Willcox  v.  Consolidated 
Gas  Co.  212  U.  S.  19,  63  L.  ed.  382,  29  Sup. 
Ct.  Rep.  192,  16  Ann.  Cas.  1034;  Consol- 
idated Gas  Co.  V.  Mayer,  146  Fed.  160; 
Missouri,  K.  ft  T.  R.  Ca  t.  Interstate  Com- 
merce Commission,  164  Fed.  646;  Western 
U.  Teleg.  Co.  v.  Myatt,  98  Fed.  336;  Cen- 
tral of  Georgia  R.  (yo.  ▼.  Railroad  Commis- 
sion, 161  Fed.  926;  St.  Louis  ft  S.  F.  R.  Co. 
r.  Hadley,  168  Fed.  317. 

The  railroad  commission  aet  is  void  be- 
eaiise  it  requires  complainants  to  prosecute 
any  suit  to  set  aside  any  order  made  by  the 
•ommission,  in  the  circuit  court  of  the  state 
ft7  li.  ed. 


of  Oregon  for  the  county  of  Marion,  thereby 
depriving  the  complainants  of  their  right  to 
litigate  their  cause  in  any  court  of  the  state, 
and  in  the  courts  of  the  United  States,  an^ 
is  thereby  violative  of  the  14th  Amendment 
to  the  Constitution  of  the  United  States. 

Central  of  Georgia  R.  C6.  v.  Railroad 
Commission,  161  Fed.  926;  Herndon  T.  Chi- 
cago,  R.  I.  ft  P.  R.  Co.  218  U.  S.  136,  64  L. 
ed.  970,  30  Sup.  Ct.  Rep.  633;  Western  U. 
Teleg.  Co.  v.  Kansas,  216  U.  S.  1,  64  L.  ed. 
365,  30  Sup.  Ct.  Rep.  190;  Pullman  Ok  t. 
Kansas,  216  U.  S.  66,  64  L.  ed.  378,  30  Sup. 
Ct.  Rep.  232;  Ludwig  ▼.  Western  U.  Teleg. 
Co.  216  U.  S.  146,  64  L.  ed.  423,  30  Sup.  OL 
Rep.  280;  Southern  R.  Co.  v.  Greene,  216  U. 
S.  400,  64  L.  ed.  636,  30  Sup.  Ct.  Rep.  287» 
19  Ann.  Cas.  1247. 

There  is  a  conflict  of  opinion  as  to 
whether  or  not  jurisdiction  can  be  conferred 
upon  a  court  to  determine  as  a  fact  whether 
or  not  rates  prescribed  by  a  railroad  com- 
mission are  unreasonable,  but  the  weight  of 
authority,  in  our  opinion,  is  that  such  juris- 
diction can  be  so  conferred.  However,  the 
railroad  commission  act  provides  by  its  ex- 
press terms  for  a  judicial  review  of  any 
order  of  the  commission  affecting  rates, 
fares,  charges,  classification,  joint  rate  or 
rates,  regulations,  practice,  or  service. 

Ex  parte  Youngs  209  U.  S.  123,  144,  62 
L.  ed.  714,  722, 13  L.RJL(N.S.)  932,  28  Sup. 
Ct  Rep.  441,  14  Ann.  Cas.  764;  Chicago,  M. 
ft  St  P.  R.  Co.  V.  Minnesota,  134  U.  S.  418, 
33  L.  ed.  970,  3  Inters.  Com.  Rep.  209,  10 
Sup.  Ct  Rep.  462,  702;  Reagan  ▼.  Farmers' 
Loan  ft  T.  Co.  164  U.  8.  369,  399,  38  L.  ed. 
1017,  1024,  4  Inters.  Com.  Rep.  660,  14  Sup. 
Ct  Rep.  1047;  St  Louis  ft  S.  F.  R.  Co.  ▼. 
Gill,  166  U.  8.  649,  39  L.  ed.  667,  16  Sup.  Ct. 
Rep.  484;  Covington  ft  L.  Tump.  Road  Ca  ▼. 
Sandford,  164  U.  S.  678,  41  L.  ed.  660,  17 
Sup.  Ct  Rep.  198;  Smyth  v.  Ames,  169  U.  8. 
466,  42  L.  ed.  819,  18  Sup.  Ct  Rep.  418; 
Chicago,  M.  ft  St  P.  R.  Co.  ▼.  Tompkins,  176 
U.  8.  167,  44  L.  ed.  417,  20  Sup.  Ct  Rep. 
336. 

If  jurisdiction  cannot  be  conferred  upon  a 
court  to  determine  whether  or  not  rates  so 
prescribed  are  unreasonable,  then  the  act 
must  be  held  void,  because  it  is  apparent 
that  the  act  would  not  have  been  passed  but 
for  the  provision  relating  to  judicial  review. 
Whether  the  provision  for  judicial  leyiew 
constitutes  an  essential  part  of  the  rate- 
making  power  conferred  by  the  aet  is  open 
to  question.  If  the  provision  for  Jndioial 
review  is  a  part  of  the  rate-making  power, 
then  the  act  is  void,  because  rate-making  is 
not  the  function  of  a  judicial  tribunaL 

Prentis  v.  Atlantic  Coast  Line  Ca  211 
U.  S.  210,  63  L.  ed.  160,  20  Sup.  Ct  Rep. 
67. 
The  rate  may  be  unreasonable  in  fact  in 
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•ad  of  itself^  or  an  order  prescribing  rates 
may  be  aubjeot  to  judicial  review  because 
the  rates  prescribed  are,  as  a  matter  of  fact, 
unreasonable,  eren  though  the  reduction 
thereby  effected  cannot  be  said  to  be  con- 
fiscatory in  whole  or  in  part. 

Delaware^  L.  ft  W.  R.  Co.  ▼.  Stevens,  172 
Fed.  696;  Chicago,  L  ft  L.  R.  Co.  v.  Railroad 
Coounission,  39  Ind.  App.  368,  70  N.  S. 
927;  1  Pom.  Eq.  Jr.  Sd  ed.  |  293,  note  pp. 
499-604;  Richardson  v.  Oieen,  9  C.  C.  A. 
666, 16  U.  S.  App.  488,  61  Fed.  423;  Fitch  v. 
Creighton,  24  How.  169,  16  L.  ed.  696; 
Brine  v.  Hartford  F.  Ins.  Co.  96  U.  8.  627, 
24  L.  ed.  868;  Ez  parte  Yarbrough,  110  U. 
S.  661,  28  L.  ed.  274,  4  Sup.  Ct.  Rep.  162; 
Holland  v.  ChaUen,  110  U.  S.  16,  28  K  ed. 
62,  3  Sup.  Ct  Hep.  496;  Williams  v.  Crabb, 
69  LJLA.  426,  64  C.  C.  A.  213, 117  Fed.  193; 
Wart  V.  Wart,  117  Fed.  766;  Atchison,  T.  ft 
S.  F.  R.  Co.  V.  Love,  174  Fed.  69;  Sawyer  v. 
White,  68  C.  C.  A.  687,  122  Fed.  223;  Bail- 
road  Commission  v.  Houston  ft  T.  C.  R.  Co. 
90  Tex.  340,  38  S.  W.  760;  Morgan's  L.  ft  T. 
R.  ft  S.  S.  Ca  V.  Railroad  Commission,  109 
La.  247,  33  So.  214;  Northern  P.  R.  Co.  v. 
Railroad  Commission,  67  Wash.  134,  106 
Pac  611;  (%icago,  B.  ft  Q.  R.  Co.  v.  Jones, 
149  IlL  361,  24  UR.A.  141,  4  Inters.  Com. 
Rep.  683,  41  Am.  St  Rep.  278,  37  N.  £.  247 ; 
Re  Janvrin,  174  Mass.  617,  47  L.RJ^.  319, 
66  N.  E.  381 ;  Minneapolis,  St  P.  ft  S.  Ste. 
M.  R.  Co.  V.  Railroad  Commission,  136  Wis. 
146,  17  LJt^(N.S.)  821,  116  N.  W.  906; 
State  ex  rel.  Taylor  v.  Missouri  P.  R.  Co.  76 
Kan.  467,  92  Pac.  606;  Michigan  C.  R.  Co.  v. 
Michigan  R.  Commission,  160  Mich.  366,  126 
N.  W.  649;  Michigan  C.  R.  Co.  v.  Wayne 
Circuit  Judge,  166  Mich.  469,  120  N.  W. 
1073;  Texas  ft  P.  R.  Co.  v.  Railroad  Com- 
mission, 127  La.  387,  63  So.  660;  State  ex 
rel.  Great  N.  R.  Co.  v.  Railroad  Commis- 
sion, 60  Wash.  218,  110  Pac  1076. 

To  determine  whether  the  bill  of  com- 
plaint is  sufficient  as  against  a  demurrer,  the 
general  rule  is  that  if  the  allegations  state 
ultimate  facts,  the  complaint  will  be  deemed 
sufficient  without  requiring  a  detailed  state- 
ment of  particular  facts  from  which  the 
ultimate  facts  are  to  be  found. 

State  ex  rel.  State  R.  Comrs.  v.  Seaboard 
Air  Line  R.  Co.  48  Fla.  129,  37  So.  314; 
Allen  V.  Oa)onald,  23  Fed.  673;  St  Louis  v. 
Knapp  S.  ft  Co.  Co.  104  U.  S.  668,  26  L.  ed. 
883;  Wallace  v.  Arkansas  C.  R.  Co.  66  C.  C. 
A.  192,  118  Fed.  422;  Houston  ft  T.  C.  R. 
Co.  V.  Storey,  149  Fed.  499;  South  ft  N.  A. 
R  Co.  T.  Railroad  Commission,  171  Fed. 
226. 

A  complaint  of  a  railway  company  which 
alleges  positively  and  unequivocally  that  the 
freight  transportation  rates  prescribed  and 
fixed  by  a  railroad  commission  are  unrea- 
sonable, and  that  they  do  not  give  to  the 
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railway  company  a  fair  and  reasonable  eoni' 
pensaAion  for  the  services  required  to  be 
performed  by  it,  is  sufficient  to  tender  an 
issue  as  to  the  reasonableness  of  such  ratesy 
without  setting  up  all  the  facts  bearing 
upon  the  question.  General  certainty  is 
sufficient  in  pleadings  in  equity. 

Story,  Eq.  PI.  §§  262,  263;  St  Louis  v. 
Knapp  S.  ft  Co.  Ca  104  U.  S.  668,  26  L.  ed. 
883;  Allen  v.  (VDonald,  23  Fed.  673;  Hous- 
ton ft  T.  C.  R.  Co.  V.  Storey,  149  Fed.  499; 
State  ex  rel.  State  R.  Comrs.  v.  Seaboard 
Air  Line  R.  Co.  48  Fla.  129,  37  So.  314; 
(VHare  v.  Downing,  130  Mass.  16. 

Where  a  statute,  as  here,  has  created  a 
substantive  right,  this  right  can  be  en- 
forced in  a  judicial  tribunaL 

Northern  P.  R.  Cow  v.  Railroad  Commis- 
sion, 67  Wash.  134,  106  Pac  611 ;  Morgan's 
L.  ft  T.  R.  ft  S.  S.  Go.  V.  Railroad  Commis- 
sion, 109  La.  247,  33  Sa  214;  Chicago,  I.  ft 
L.  R.  Co.  V.  Hunt,  39  Ind.  App.  368,  79  N. 
E.  927;  Railroad  Commission  v.  Houston  ft 
T.  C.  R.  Co.  90  Tex.  340,  38  S.  W.  760.  See 
also  State  ex  reL  Taylor  v.  Missouri  P.  R 
Co.  76  Kan.  467,  92  Pac  606;  Minneapolis, 
St.  P.  ft  S.  Stc  M.  R.  Co.  V.  Railroad  Onn- 
mission,  136  Wis.  140,  17  L.RJL(NJ3)  821, 
116  N.  W.  906;  Re  Janvrin,  174  Mass.  614, 
47  LJLA.  319,  66  N.  E.  381 ;  Chicago,  B.  ft 
Q.  R.  Co.  V.  Jones,  149  IlL  361,  24  LJLA. 
141,  4  Inters.  Com.  Rep.  683,  41  Am.  St 
Rep.  278,  37  N.  E.  247;  WillianuTv.  Crabb, 
69  L.RJL  426,  64  C.  0.  A.  213,  117  Fed. 
193;  Michigan  C.  R.  Co.  v.  Wayne  Circuit 
Judge,  166  Mich.  470,  120  N.  W.  1073; 
Michigan  C.  R.  Co.  v.  Michigan  R.  Commis- 
sion, 160  Mich.  356,  126  N.  W.  649;  Mo- 
Grew  V.  Missouri  P.  R.  Co.  230  Mo.  496,  132 
S.  W.  1076;  Seibel-Suessdorf  Copper  ft  Iron 
Mfg.  Co.  V.  Manufacturers'  R.  Co.  230  Mo. 
69,  130  S.  W.  288;  Steenerson  v.  Great 
Northern  R.  Co.  69  Minn.  363,  72  N.  W. 
713;  Portland  R.  Light  ft  P.  Co.  v.  Railroad 
Commission,  66  Or.  468,  106  Pac  709,  109 
Pac.  273;  State  ex  rel.  Northern  P.  R.  Oc  v. 
Railroad  Commission,  140  Wis.  146,  121  N. 
W.  919;  Central  of  Georgia  R.  Ca  v.  Rail- 
road Commission,  161  Fed.  926;  Re  Arkan- 
sas R.  Rates,  163  Fed.  141. 

Under  the  railroad  commission  act  of 
Florida,  provision  is  made  for  judicial  re- 
view of  the  rates  promulgated  by  the  com- 
mission,  and  these  provisions  have  been  sus- 
tained. 

State  ex  rel.  State  R.  Comrs.  v.  Seaboard 
Air  Line  R.  Co.  48  Fla.  129,  87  So.  314; 
State  ex  rel.  Great  Northern  R.  Co.  ▼.  Rail- 
road Commission,  60  Wash.  218,  110  Pac 
1076;  Texas  ft  P.  R.  Co.  v.  Railroad  Com> 
mission,  127  La.  387,  63  So.  660;  Houstoa 
ft  T.  C.  R.  Co.  V.  Storey,  149  Fed.  499; 
Delaware,  L.  ft  W.  R.  Cc  v.  Stevens,  17t 
Fed.  696. 
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31iRt  &  partieulAr  rate  charged  to  be  un  prcne  court,  renden  fnittMr  ■ 

nuonaUa  will  be  reriewed  ii  i1m  nutainn  by  thia  court  iiiiiiiiiiiij 
bf  judicial  authortty.  Chicago  v.  Sturgea,  2SS  U.  8.  SIS,  W  L. 

Intentate  Commerc*  Commluion  j.  Chi  ed.   219,   32   Bup.   Ct  Rep.   M,  Ann.  Caa. 

•ago  O.  W.  R.  Co.  141  Fed.  1003;  People  «  1913  B,  1349;  Miaaouri  P.  B.  Co.  t.  Kuaaa, 

r*L  Central  Pttrk  t.  WiUeox,  104  S.  Y.  383  iU  U.  S.  262,  54  L.  ed.  472,  80  Sup.  Ct 

IT  N.  E.  SI7;  Saratoga  Springs  t.  Samtog)  Rep.  330;  Jack  t.  Kanaaa,  199  U.  8.  872,  SO 

Oh,  Blectric  Light  k  P.  Co.  191  K.  Y.  123  L.  ed.  234,  26  Sup.  Ct.  Bap.  73,  4  Aaa,  Caa. 

18  LJLA.(If.S.]  713,  83  N.  E.  S93,  14  Ann  669;  Smiley  t.  Kansaa,  190  V.  8.  447,  464, 

Caa.  606;  Louiaville  A  N.  R.  Co.  f.  Brown  4SS,  49  L.  ed.  046,  560,  SSI,  2S  Sup.  Ct  Bap. 

Its  Fed.  946;  King  Lumber  k  MIg.  Co.  v  289;  Merebanta'  k  M.  Nat.  Bank  t.  Fennijl- 

Atlantic  Coaat  Line  R.  Co.  66  Fla.  292,  «  vania,  167  U.  S.  461,  462,  42  L.  ed.  238, 

So.  609;    Bute  ez  rel.  RaUroad  Comn.  t  237,  17  Sup.  Ct  Rep.  689,  4  Em.  V.  S.  Sup. 

Florida  East  Coast  R.  Co.  68  Fla.  624,  S(  Ct  Rep.  1066,  note  S9. 
So.  42S;  Southern  R.  Co.  t.  Atlanta  Ston        Tbe    aectionB     providing    penaltica    aie 

Worki,  128  Ga.  207,  67  8.  E.  429.  wholly  teparable  from  tbe  remainder  of  the 

Under  the  Virginia  Conatitution  then  act. 
waa  no  Inhibition  which  precluded  the  exer  United  States  ex  rel.  Attj.  Geo.  r.  Dela- 
ciae  by  the  supreme  court  of  appeals  of  ad  ware  k  H.  Co.  213  U.  S.  366,  417,  63  L.  cd. 
mJnietratiTe  or  rate-making  functiona,  and  836,  862,  29  Sup.  Ct  Bep.  627;  Cool^, 
the  railroad  comraission  act  of  Virginia  wai  Const  Lim.  7th  ed.  p.  246;  Reagan  t.  Farm- 
held  to  be  valid,  as  not  in  violation  of  th<  era*  Loan  k  T.  Go.  164  U.  S.  3S2,  3»S,  398, 
constitutional  provision  permitting  the  ex  38  I*  ed.  1014,  1028,  1023,  4  Inteia.  Com. 
erciae  of  such  function*  by  a  eourt  Bep.  6S0,  14  Sup.  Ct.  Rep.  I04T ;  Willcoz  r. 

Atlantic  Coaet  Line  R.  Co.  v.  Com.  10!  Consolidated  Oaa  Go.  218  U.  S.  18,  62,  5^ 

Va.  699,  46  S.  E.  911.  63  L.  ed.  882,  390,  400,  29   Sup.  Ct  Rep. 

The  Federal  courta  will  enfoToe  « lubataD'  192,  15  Ann.  Gas.  1034 ;  Flelschner  v.  Chad- 

tlve  right  created  by  a  sUte  statute.  wick,  6  Or.  164;  SUU  r.  Wiley,  4  Or.  187; 

1  Pom.  Eq.  Jut.  3d  ed.  |  203  and  notes;  Chicago,  B.  ft  Q.  R.  Co.  *.  Jones,  149  IlL  867, 

Sawyer  v.  White,  63  C.  C.  A.  687,  122  Fed.  24  L.B.A.  141,  4  Inters.  Gem.  Rep.  683,  41 

223.  Am.  Bt.  Rep.  278,  37  N.  K  247;  SUte  ex  rel. 

The  provision  of  the  railroad  commission  Oregon  R.  k  Nav.  Co.  v.  Railroad  Commia- 

aet  of  Ori-gon.  that  rates  fixed  and  ordered  sion,  S2  Wash.  17,  100  Pac.  179;  St  Louis 

substituted  by  the  railroad  commisaion,   in  &   S.   P.  R.    Cn.   v.   Hadley,   166   Fed.  SIT; 

lien  of  rates  found  by  them  to  be  unreawin-  Railroad  CommiaaiMi  v.  Central  B.  Co.  tS 

able  or  unjustly  discriminatofy,  shall  be  ob-  ^3.  C.  A.  117,  170  Fed.  228. 
•erved  and  followed  in  the  future  indeflnitfr        '^''*  provision   which   confer*  jurisdiotion 

ly,  or  until  fixed  anew,  on  complaint  made,  ^  ^*'  circuit  court  of  the  sUte  of  Or^on 

or  on  their  own  motion,  la  inequiUble,  and  '?■■  ""''"'  '"""'7  "  ""*■  ""'J"*  to  criti- 

in  violation  of  the  14th  Amendment  ol  th«  ""'"     "  deprives  appellanU  of  no  oonati- 

Federal    Constitution,    providing    that    "no  *"''7''     "«?''*.   ""'™     "f""'?    |»  .«" 

aUte  ahall  deny  to  anj  peraon  within  it.  T^^l,"'.  '*^,  '^^  "^"  ^,  «*£,'"  ,'* 

1-  -.J  ..i™    «.! 1    ™..rfi™    _«    *v.  the  itaU  IS  situated  and  all  sUte  oBicea  to- 

^riadiction    the   eqnal    protection    of    tbi  ^^j^      ^^^  ^^^^  ^,  ^^^  ^j,^^  ^_^j^ 

V"    ,        „    .  D      .        n       w>  ■'™  ''  ^y  •*"  required  to  be  maintained 

Saratoga  Springs  v.  Baratt^a  Qai,  Elee-  ;„  ^^  eapitol 
trie  Light  4  P.  Co.  181  N.  Y.  128.  18  UR.A.       r,^^„  ";.  fV^.^.  Lo„  j  t.  Go.  164 

(N.S.)    713.   83  N.   E.  963,   14  Ann.   Caa.  u.  8.  382.  36  L.  ed.  1014.  4  Inters  Com. 

MO.  Rep.  600,  14  Sup.  Ct.  Rep.   1047;   Oregcw 

Mr.  Joseph  N.  T«>al  argued  the  eanse.  «■  *  ^av.  Co.  v.  Can^ibell.  173  Fed.  067. 
and,  with  Mr.  Clyde  B.  Aftchieon  and  Mr.        ^«  pr«»»»  o'  '"  merely  requires  such 

A.  M.  Crawford.  Attorney  Genera!  of  Ore  '"bunala  as  are  proper  to  the  aubject  in 

gon.  filed  a  brief  for  appellee.:  ?*".^-    Rc««nable  notice  and  a  fair  oppor; 

ne  con.titutionality  of  the  act  in  que.-  ^^^   *f  ^   •"*"*  '*i°"   '"^   ^"^""^ 


Uon  has  been  directly  susUined  by  tbe  ■ 


iseentlal.  of  due  prooess  of  law. 


preme  court  of  Oregon  since  the  appeal  waa  ^^  y^^t  A  N    E.  R.  Co.  v.  Bristol.  161 

tAen  m  the  case  at  bar.  ^    g.  666,  671,  38  L,  ed.  269,  274,  14  Sup. 

SUte  V.  Corvallia  t  B.  R.  Go.  69  Or.  450,  -t  Rep.  437;  Nashville,  0.  A  St  U  R.  Go, 

U7  Pac  9?0.  ,.  AUbama,  128  U.  S.  96,  82  L,  ed.  862,  2 

Such  a  construction  of  tbe  sUU  Consti-  InUrs.  Com.  Bep.  238,  9  Sup,  Ct  Bep.  28; 

tntim    and    sUtute    is    binding    upon    this  Seoi^ia  fi.  k  Bhg.  Co.  v.  Bmitb,  188  U.  8. 

egnrt.    It  is  a  matter  of  purely  state  eon-  174.  32   L.  ed.   377,  9  Sup.  Gt  Rep.   47; 

•am,  whicli,  when  decided  by  tlie  sUU  an-  MinneapoUa  ft  St  L.  B.  Oo.  t.  Beckwith, 

•7  If.  cd.                                                        108  1C11 


8UFBBHK  OODBT  OF  TBB  DMITED  STATES.  Dot.  Tbsm. 

180  U.  8.  ES,  32  ti.  ed.  SSfi,  9  Snp.  Ot  Rep.  L.R.A.  T«0,  10  Am.  8t  Rep.  IIS,  22  Paa. 

207;     Dent    t.    WmI    TlrginU,    12fl    D.  flIO,  1046;  Knozvilk  v,  Knoxrille  W«tcr  Go. 

8.     114,     S2     L.    ed.     023,     0     Sup.     Ct.  2Ji  U.  S.  I,  83  L.  ed.  371,  SQ  Sup.  CL  Rep. 

Itep.    231;     Chulotte,     C.    4    A.     R.    Co.  148:    Willcoi  t.   ConEoIidat^d  Gu  Co.   212 

T.  Qibbea,   142   U.   B.  380,  3S  L.  ed.   1051,  U.  8.  19,  63  L.  ed.  382,  29  Sup.  CL  Rep.  192, 

12  8np.  Ct.  Rep.  2S5i  MiuDeapolis  A  SL  L.  16  Ana.  Cu.   10341   Koyee,  Am.   R.   Rates, 

R.  Co.  T.  Bnunona,  14B  U.  8.  304,  37  L.  ed.  p.  2S0. 

709,    13    Sup.    Ct    Rep.    870;    Kennard   t.  The   sole  control   of  the   jadieUr;    ia   to 

LouieUna,   92   U.   8.   4B0,   23   I»   ed.    478;  declare  kn  >ct  of  the  legislBtore  aneonsti- 

Dftvideon  t.  New  Orleans,  90  U.  B.  97,  102,  tutionftl,— the    motiTee    of    the    lawnwkiiig 

24  L.  ed.  010,  618;   Brown  v.  New  Jereey,  bod;,   the   wiedom   or   juitjee  of   ite  MMct- 

ITi   V.  8.  172,  170,  44  L.  ed.  119,  121,  20  menta    do  not  concern  the  jndieiuj.     The 

8up.  Ct.  Rep.  77;  Public  Cleering  House  v.  game  rule  applies  to  the  action  of  the  le^l*- 

Coyne,  194  U.  S.  497,  508,  40  L.  ed.  1092,  lature'i  agent. 

1098,  24  Sup.  CL  Rep.  789.  Coole;.  Conat.  Lim.  7th  ed.  23>,  241,  257; 

Preecribing    ratei    for    the   future    ii    a  SL  Louis,  I.  M.  A  8.  R.  Co.  v.  Tarlor,  210 

legislative  function.  U.  8.  281.  29S,  62  L.  ed.  1001,  1008,  28  Sup. 

Reagan  v.  Farmer*'  Loan  A  T.  Co.  1S4  U.  CL  Rep.  016,  21  Am.  N^.  Rep.  464;  Inter- 

8.  302,  307,  38  L.  ed.  1014,  1023,  4  Inten.  st&te   Commerce   Commission   v.   niinoi*  C. 

Com.    Rep.   GOO,    14    Sup.    Ct    Rep.    1047;  R.  Co.  215  U.  8.  462,  470,  54  L.  ed.  280,  287, 

Son   Diego  Land  A   Town   Co.  v.   National  30  Sup.  CL  Rep.  15C. 

Ci^,  174  U.  a  739,  764,  43  L.  ed.  1164,  A  raU  made  under  legislative  authority 

1160,   19   Sup.   Ot.  Rep.  804;   KnoxviUe   v.  j,  (1,^  ,,„_  ,„j  jhe  eame  prenomptions  of 

KnorriUe  Water  Co.  212  U.  8.  1.  63  L.  ed.  oonetitutionality  attach  to  it  as  to  a  rtat- 
nt«.  Erery  statute,  including  a  statute  fix- 
ing ratea,  ie  presumed  to  be  conatitutional. 
The  court*  ought  not  to  declare  one  to  be 

1034;   interstAte   lammercc  U)mmiB8ion   t.  .n^t.-       i    ,   i i  ■      i      ■  n 

Cincinnati,  N.  O.  1  T.  P.  R.  Co,  107  U.  S.  """'"'tltut.on.l  unlee.  ,t  .1  dearly  «.     If 

478,  408,  42  L.  ed.  243,  2R3,  17  Sup.  Ct.  Rep.  ^^'J*  ^  ^'^l*'  the  eipreseed   w.ll    of    the 

890;  McChord  v.  Louisville  4  N.  R.  Co.  183  teg"!**""   •hould   be  auetained.   especially 

U.  S.  48.3,  435,  48  L,  ed.  289,  296,  22  Sup.  ">  ""*  "bwice  of  any  test  of  the  sUtute  >n 

CL  Rep.  185;  Home  Teleph.  A  Teleg.  Co.  v.  «*""!  operation. 

Loa  Anselei.  211  U.  8.  205,  278,  53  L.  ed.  '*'"■'"  *'■  "I'lo".  0*  U.  S.  113.  24  L.  ed. 

176,    184,   2B   Sup.   Ct.   Hep.   30;    Honolulu  7?]   Rugglee  v.  Illinois,   108   U.  S.  630,  27 

Rapid  Transit  *  Land  Co.  v.   Hawaii,  211  L.  cd.  810,  2  Sup.  Ct.  Rep.  832;   Sweet  v. 

U.  S.  282,  290,  2B1,  63  L.  ed.  180,  188,  180,  Rechel,  ICfl  U.  S.  380,  392,  40  L.  ed.   180, 

29   Sup.   CL   Rep.   56;    Prenlis   v.  Atlantic  183,  16  Sup.  Ct  Rep.  43;  Chicago  A  O.  T. 

Coast  Line  Co.  211  U.  S.  210,  220,  63  L.  cd.  R-  Co.  v.  Welbnan,  143  U.  8.  330,  344,  30 

160,  158,  29  Sup.  Ct.  Rep.  87.  ^-  "^^  ^^8.  1^",  12  Sup.  Ct.  Rep.  400;   San 

The    action   of   the   commission    bu   the  Diego  Land  A  Town  Co.  t.  National   City. 

effect  of  law.  174  U.  S.  730,  764,  43  L.  ed.  1154,  1100,  10 

Knoxrille  y.  Knoxville  Water  Co.  212  U.  Sup.  Ct.  Rep.  804;  Chicago,  H.  A  St  P.  R. 

8.  1.  53  L.  ed.  .171,  29  Sup.  CL  Hep.  148;  Co.  v.  Tompkins.  176  U.  S.  167,  173,  44  L. 

Frentis  r.  Atlantic  Coast  Line  Co.  211  t:.  ed.  417,  420,  20  Sup.  Ct  Rep.  33Q;   LmiU- 

6.  210,  63  L.  ed.  160,  29  Sup.  Ct.  Rep.  07 ;  ville  4  N.  R.  Co.  t.  Kentucky,  1B3  U.  8.  M3, 

Honolulu    Rapid    Tnineit    A    Land    Co.    v.  511,  40  L.  ed.  298,  303,  22  Sup.  CL  Rep.  9fi; 

Hawaii,   211   U.  8.  282,  53   L.   ed.   180,  20  Knoivtlle  t.  Enoxville  Water  Co.  212  V.  S. 

Sup.  CL  Rep.  65;  Atlantic  Coast  Line  R.  Co.  1,  8,  53  L.  ed.  371,378,  20  Sup.  CL  Rep.  148; 

T.   North   Carolina   Corp.   Commiesiou,   200  WiUcoz  v.  Coniolidated  Oaa  Co.  212   U.  S. 

U.  S.  1,  61  L.  ed.  933,  27  Sup.  Ct.  Rep.  586,  19,  41,  53  L.  ed.  882,  395,  29  Sup.  Ct  Rep. 

11   Ann.   Cas.   398;    Teus  A   P.   R.   Go.   v.  192,  IS  Ann.  Cas.  1084. 

Abilene  Cotton  Oil  Co.  2(14  U.  S.  426,  61  L.  No  rate  can  be  aaid,  aa  a  Dwtter  of  law, 

ed.  563,  27  Sup.  Ct.  Rep.  360,  0  Ann.  Cos  to  be  reasonable  in  and  of  itself. 

1076;  Texas  *  P.  R.  Co.  v.  Mugg,  202  U.  S.  Illinois  C.  R.  Co.  t.  InterwUte  OoomerM 

242,  60  L.  ed.  1011,  20  Sup.  CL  Hep.  628;  Commission,  206  U.  S.  441,  SI  L.  ed.  1128, 

Texas  A  P.  R.  Co,  v.  Cisco  Oil  Mill,  204  U.  B.  27  Sup.  Ct.  Rep.  700;  Texas  A  P.  R.  Go.  t. 

449.  51  K  ed.  602,  27  Bup.  Ct.  Rep.  368.  Interstate  Commerce  CommlMlon,  1«2  D.  S. 

"Unreal enable,"  as  used  by  courts  in  pass-  ]97,  40  L.  ed.  940,  5  Inters.  Com.  R^.  406, 

Ingon  reaaonaMcness  of  rates  fixed  by  legis-  16  Sup.  Ct.  Rep.  666;  Cincinnati,  N.  O.  A 

lalive  authority,  means  confiscatory.  T.  P.   R.  Co.  v.  Interstate  Commerce  Com- 

Ssn  Diego  Land  A  Town  Co.  v.  National  mie».ion,   182   U.   S.   184,   40   L.   ed.   93(1,   • 

Ci^,  174  U.  S.  730,  43  L,  ed.  1JS4,  19  .Sup.  Intera.    Com.   Hep.   301,    16   Sup.   Ct    Rep. 

Sup.  CL   Rep.  804;   Spring   Valley   Water-  700. 

nvrki    r.    Sao    FruelMO,  81  (M.  286,  6  The  aommlMioa  U  aa  «Kp«rt  toiboB*!.    n 

j«j«  It*  V.  a. 


I»lt. 


SOUTUKRN  P.  00.  t.  GAMPBELL. 


hM  proTided  for  it  by  law  means  and 
sottroea  of  information  tor  the  purpose  of 
being  informed  on  the  diflSeuIt  and  delicate 
economic  problems  forming  the  basis  of 
complaints  brought  before  it.  The  per- 
formance of  the  duties  imposed  upon  the 
conmrission  by  law  makes  its  members  ex- 
perts. It  is  practically  the  only  method  by 
which  the  legislative  body  can  act  effective- 
ly. The  courts  interfere  as  little  as  may  be 
with  the  determination  and  worth  of  such 
commissions. 

Smyth  V.  Ames,  169  U.  S.  466,  527,  42  L. 
ed.  819,  842, 18  Sup.  Ct.  Rep.  418;  Southern 
P.  Co.  V.  Railroad  Commission,  60  Or.  400, 
119  Pac  727;  East  Tennessee,  V.  ft  O.  R. 
Oo.  T.  Interstate  Commerce  Commission,  39 
a  C.  A.  413,  99  Fed.  62;  Steenerson  v. 
Great  Northern  R.  Co.  69  Minn.  363,  72  N. 
W.  713;  Noyes,  Am.  R.  Rates,  p.  206;  2 
Radf.  Railways,  6th  ed.  p.  606;  Railroad 
Commission  v.  Central  of  Georgia  R.  Co.  95 
a  C.  A.  117,  170  Fed.  225;  Minneapolis,  St 
P.  ft  S.  Ste.  M.  R.  Co.  ▼.  Railroad  Commis- 
sion, 136  Wis.  146, 17  L.R.A.(NJ3.)  821,  116 
N.  W.  905. 

The  only  inquiry  open  to  the  courts  is 
\i^Mther  the  order  was  regularly  made  and 
dnly  served,  and  whether  any  constitutional 
rights  have  been  violsted.  In  other  words, 
are  the  rates  fixed  confiscatory  T  Has  the 
commission,  under  the  guise  of  regulation, 
aoted  so  arbitrarily  as  to  abuse  its  discre- 
tion, or  otherwise  acted  beyond  the  scope  of 
its  authority?  The  power,  and  not  the 
mere  expediency  of  its  exercise,  is  the  ques- 
tion. Upon  the  reasonableness  and  justice 
of  s  rate  it  may  be  said  the  determinations 
of  fact  by  the  commission  are  conclusive. 

Interstate  Commerce  Commission  v. 
Illinois  C.  R.  Co.  215  U.  S.  452,  54  L.  ed. 
280,  30  Sup.  Ct.  Rep.  155;  Baltimore  ft  0. 
R.  Co.  V.  United  States.  215  V.  8.  481,  54 
L.  ed.  292,  30  Sup.  Ct.  Rep.  164;  Southern 
P.  Co.  V.  Interstate  Commerce  Commission, 
219  U.  S.  433,  55  L.  ed.  283,  81  Sup.  Ct.  Rep. 
288;  Interstate  Commerce  Commission  v. 
Delaware,  L.  ft  W.  R.  Co.  220  U.  S.  235,  55 
L.  ed.  448,  31  Sup.  Ct  Rep.  392;  Interstate 
Commerce  Commission  v.  Chicago^  R.  I.  ft 
P.  R.  Co.  218  U.  S.  88,  110,  54  L.  ed.  946, 
957,  30  Sup.  Ct.  Rep.  651;  Monongahela 
Bridge  Co.  v.  United  States,  216  U.  &  177, 
54  L.  ed.  435,  30  Sup.  Ct.  Rep.  356. 

This  court  has  repeatedly  explained  that 
Che  actions  of  the  Interstate  Commerce  Com- 
mission can  be  impeached  only  for  errors  of 
law,  and  that  the  oonrt  does  not  interfere 
with  a  determination  oi  the  Commission 
upon  questions  of  fact,  or  of  mixed  fact  and 
law.  The  determination  of  a  reasonable  rate 
Is  peculiarly  a  question  of  fact 

Illinois  C.  R.  Co.  v.  Interstate  Commerce 
Commission,  206  U.  8.  441,  454,  51  L.  ed. 
ft7  li.  ed. 


1128,  1133,  27  Sup.  Ct  Rep.  700;  Cbida- 
nati,  H.  ft  D.  R.  Co.  v.  Interstate  Commerce 
Commission,  206  U.  S.  142,  154,  51  L.  ed% 
095,  1000^  27  Sup.  Ct.  Rep.  648;  Cincinnati, 
N.  0.  ft  T.  P.  R.  Co.  V.  Interstate  Com- 
merce Commission,  102  U.  S.  184,  40  L.  ed; 
935,  5  Inters.  Com.  391,  16  Sup.  Ct  Rep^ 
700;  Louisville  ft  N.  R.  Co.  v.  Behlmer,  175 
U.  S.  648,  44  L:  ed.  309,  20  Sup.  Ct  Rep. 
209. 

The  state  courts  construe  the  powers  of 
the  state  commissions  and  of  the  courts 
substantially  as  has  this  court. 

Steenerson  v.  Great  Northern  R.  Co.  69 
Minn.  375,  72  N.  W.  713;  Southern  P.  Co. 
V.  Railroad  Commission,  60  Or.  400,  119 
Pac  727;  Minneapolis,  St  P.  ft  S.  Ste.  M. 
R.  Co.  V.  Railroad  Commission,  136  Wis. 
146,  17  LJIJ^.(N.S.)  821,  116  N.  W.  905; 
Chicago,  R.  I.  ft  P.  R.  Co.  v.  Nebraska  State 
R.  Commission,  85  Neb.  824,  26  L.R.A.(NJ3.) 
444,  124  N.  W.  477;  Spring  Valley  Water- 
works V.  San  Francisco,  82  Cal.  306,  6 
L.RJ^.  756,  16  Am.  St  Rep.  116,  22  Pac.  910, 
1046;  Jacobson  v.  Wisconsin,  M.  ft  P.  R.  Co. 
71  Minn.  529,  40  L.R.A.  389,  70  Am.  St  Rep. 
368,  74  N.  W.  893,  affirmed  in  179  U.  S.  287, 
45  L.  ed.  194,  21  Sup.  Ct  Rep.  115;  Mor- 
gan's L.  ft  T.  R.  ft  S.  S.  Co.  V.  Railroad 
Commission,  109  La.  265,  33  So.  214;  Re 
Amsterdam,  J.  ft  Q.  R.  Co.  86  Hun,  578,  33 
N.  Y.  Supp.  1009;  People  ex  rel.  Terminal 
R.  Co.  V.  State  R.  Comrs.  53  App.  Div.  61, 
65  N.  T.  Supp.  597;  Pensacola  ft  A.  R.  Co. 
V.  State,  25  Fla.  310,  3  L.R.A.  661,  2  Inters. 
Com.  Rep.  522,  5  So.  833;  Stomr  v.  Pensa- 
cola ft  A,  R.  Co.  29  Fla.  617,  11  So.  226; 
State  ex  rel.  State  R.  Comrs.  v.  Seaboard 
Air  Line  R.  Co.  48  Fla.  129,  37  So.  314. 

Courts  do  not  perform  administrative 
functions, — they  protect  constitutional 
rights. 

Minneapolis,  St  P.  ft  S.  Ste.  M.  R.  Co 
V.  Railroad  Commission,  136  Wis.  169,  17 
L.ILA.(N.S.)  821,  116  N.  W.  906. 

The  commission  act  and  the  order  do  not 
impair  the  contract  right  of  appellants  to 
prescribe  their  own  rates  in  Oregon. 

State  V.  Southern  P.  Co.  23  Or.  432,  81 
Pac.  960;  Portland  R.  Light  ft  Power  Co 
V.  Railroad  Commissicm,  56  Or.  478,  105 
Pae.  709,  109  Pac.  273;  32  Cent  L.  J.  181; 
Stone  V.  Farmers'  Loan  ft  T.  Co.  116  U.  S. 
307,  29  L.  ed.  636,  6  Sup.  Ct.  Rep.  334,  388, 
1191 ;  Missouri  P.  R.  Co.  v.  Kansas,  216  U. 
S.  262,  54  L.  ed.  472,  30  Sup.  Ct  Rep.  330. 

The  privilege  of  exemption  is  personal 
with  the  grantee,  and  cannot  be  assigned  by 
lease  or  otherwise  to  another. 

St  Louis  ft  S.  F.  R.  Co.  v.  Gill,  156  U.  S. 
649,  39  L.  ed.  567,  15  Sup.  Ct.  Rep.  484; 
Covington  ft  L.  Tump.  Road  Co.  ▼.  Sand'' 
ford,  164  U.  a  578,  41  U  ed.  560,  17  Sup^ 
Ct  Rep.  198. 

t««.9 
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TIm  MiilLority  of  the  state  over  internal 
aommeree  is  sovereign. 

Oregon  R.  Sl  Nav.  Go.  v.  Campbell,  173 
Fed.  957;  Covington  &  C.  Bridge  Go.  ▼. 
Kentucky,  164  U.  S.  204,  209,  38  L.  ed. 
862,  965,  4  Inters.  Com.  Rep.  649,  14  Sup. 
Ct  Rep.  ]087;  Atlantic  Coast  Line  R.  Co.  v. 
North  Carolina  Corp.  Commission,  206  U.  8. 
1,  19,  51  L.  ed.  933,  941,  2'V  Sup.  Ct.  Rep. 
086,  11  Ann.  Cas.  398;  New  Mexico  ex  rel. 
McLean  ▼.  Denver  ft  R.  G.  R.  Co.  203  U.  S. 
38,  49,  51  L.  ed.  78,  85,  27  Sup.  Ct.  Rep.  1 ; 
Oklahoma  v.  Atchison,  T.  ft  S.  F.  R.  Cow 
220  U.  S.  277,  285,  55  L.  ed.  465,  467,  31 
Sup.  Ct  Rep.  434;  Oklahoma  ex  rel.  West 
V.  Chicago,  R.  I.  ft  P.  R.  Co.  220  U.  S.  302, 
306,  55  L.  ed.  474,  476,  31  Sup.  Ct.  Rep. 
442;  Missouri  P.  R.  Co.  v.  Kansas,  216  U.  S. 
262,  283,  54  L.  ed.  472,  481,  30  Sup.  Ct 
Rep.  330 ;  Northern  Securities  Co.  v.  United 
States,  193  U.  S.  394,  48  L.  ed.  723,  24  Sup. 
Ct  Rep.  436. 

Remote  or  indirect  interference  with  in- 
terstate commerce  is  not  subject  to  con- 
demnation. 

Pennsylvania  R.  Co.  v.  Hughes,  191  U.  S. 
477,  488,  48  L.  ed.  268,  272,  24  Sup.  Ct  Rep. 
132;  Martin  v.  West,  222  U.  S.  191,  56  L.  ed. 
159,  36  LJEt.A.(N.S.)  592,  32  Sup.  Ct  Rep. 
42;  Alabama  ft  V.  R.  Co.  v.  Mississippi  R. 
Commission,  203  U.  S.  496,  500,  51  L.  ed. 
289,  292,  27  Sup.  Ct  Rep.  163;  Missouri  P. 
R  Co.  V.  Ijarabee  Flour  Mills  Co.  211  U.  S. 
612,  53  L.  ed.  352,  29  Sup.  Ct  Rep.  214. 

Congress  is  without  authority  directly  to 
regulate  the  purely  internal  commerce  of  the 
states. 

Employers'  Liability  Cases  (Howard  v. 
Illinois  C.  R.  Co.)  207  U.  S.  463,  502,  505, 
52  L.  ed.  297,  310,  311,  28  Sup.  Ct.  Rep. 
141. 

The  Interstate  Commerce  Commission 
has  declined  to  assume  any  jurisdiction  over 
commerce  which  begins  and  ends  in  a  single 
state,  even  when  it  is  alleged  the  local  rates 
touched  upon  or  interfered  with  interstate 
commerce. 

Michigan  Buggy  Co.  ▼.  Grand  Rapids  ft 
I.  R.  Co.  15  Inters.  Com.  Rep.  297;  Kurtz 
V.  Pennsylvania  Co.  16  Inters.  Com.  Rep. 
410;  Saunders  ft  Co.  v.  Southern  Exp.  Co. 
18  Inters.  Com.  Rep.  415;  Wells-Higroan 
GiK  T.  Grand  Rapids  ft  I.  R.  Co.  19  Inters. 
Com.  Rep.  487;  Hope  Cotton  Oil  Co.  v. 
Texas  ft  P.  R.  Co.  12  Inters.  Com.  Rep. 
265. 

An  allegation  that  a  rate  is  unreasonable, 
and,  if  enforced,  will  result  in  large  loss 
of  revenue,  is  not  admitted  by  demurrer. 

Reagan  v.  Farmers'  Loan  ft  T.  Co.  154 
U.  8.  362,  401,  39  L.  ed.  1014,  1024,  4 
Inters.  Com.  Rep.  500,  14  Sup.  Ct.  Rep. 
1047;  Central  of  Georgia  R.  Co.  v.  Mc- 
Lendoo,  157  Fed.  961 ;  Burlington,  C.  R.  ft 
1$$$ 


N.  R.  Co.  Dey,  82  Iowa,  343,  12  LJLA. 
436,  3  Inters.  Com.  Rep.  584, 31  Am.  St  Bsfb 
477,  48  N.  W.  98;  Missouri  P.  B.  Co.  ▼• 
Smith,  60  Ark.  221,  5  Inters.  Com.  Rep.  348^ 
29  S.  W.  752;  Cincinnati,  P.  B.  8.  &  B. 
Packet  Co.  v.  Catlettsburg,  105  U.  S.  669, 
26  L.  ed.  1169. 

The  decision  of  the  commission  by  its 
terms  is  limited  to  shipments  from  ona 
point  to  another  within  the  state,  and  caa* 
not  be  construed  to  affect,  nor  as  an  attempi 
to  affect,  interstate  commerce. 

State  R.  Comrs.  v.  Symns  Grocer  Oa.  69 
Kan.  216,  85  Pac.  217. 

Every  presumption  and  rule  of  constmo* 
tion  is  in  favor  of  the  interpretation  of  tha 
order  so  as  to  sustain  it  and  avoid  the  di« 
rect  interference  with  interstate  commerea 
which  would  invalidate  it. 

Burlington,  C.  R.  ft  N.  R.  Co.  ▼.  Dey,  81 
Iowa,  339,  12  LuR.A.  436,  3  Inters.  Cool 
Rep.  584,  31  Am.  St.  Rep.  477,  48  N.  W.  98; 
Chicago,  I.  ft  L.  R.  Co.  V.  Railroad  Com- 
mission, 176  Ind.  630,  95  N.  £.  364;  New 
York  C.  ft  H.  R.  R.  Co.  v.  Interstate  Com- 
merce Commission,  168  Fed.  131;  Pitta- 
burgh,  C.  C.  ft  St.  U  R.  Co.  V.  Railroad 
Commission,  171  Ind.  189,  86  N.  E.  328; 
Chicago,  I.  ft  L.  R,  Co.  V.  Railroad  Com- 
mission, 173  Ind.  469,  87  N.  E.  1030,  90  N. 
E.  1011;  Stone  v.  Farmers'  Loan  ft  T.  Co. 
116  U.  S.  307,  41  L.  ed.  636,  6  Sup.  Ct.  Rep. 
334,  388,  1191. 

The  facts  stated  show  only  a  regulation 
of  state  rates. 

Gulf,  C.  ft  8.  F.  R.  Co.  V.  Texas,  204  U. 
S.  403,  51  L.  ed.  540,  27  Sup.  Ct.  Rep.  360; 
Southern  P.  Terminal  Co.  v.  Interstate  Com- 
merce Commission,  219  U.  S.  498,  55  L.  ed. 
310,  31  Sup.  Ct  Rep.  279;  Morgan  v.  Mis- 
souri, K.  ft  T.  R.  Co.  12  Inters.  Com.  Rep. 
525;  Montgomery  Freight  Bureau  v.  West- 
ern R.  Co.  14  Inters.  Com.  Rep.  150;  Mar* 
shall  Oil  Co.  v.  Chicago  ft  N.  W.  R.  Co. 
14  Inters.  Com.  Rep.  210;  Kurta  ▼.  Penn* 
sylvania  Co.  16  Inters.  Com.  R^.  410; 
Dobbs  V.  Louisville  ft  N.  R.  Ca  18  Intent 
Com.  Rep.  210;  Trammell  ▼.  Clyde  8.  8.  Cow 
4  Inters.  Com.  Rep.  120;  Wells-Higmaa  06. 
V.  Grand  Rapids  ft  I.  R.  Co.  19  Intera.  Oom. 
Rep.  487;  Wabash,  St.  L.  ft  P.  B.  Go.  T. 
Illinois,  118  U.  8.  557,  30  L.  ad.  tU,  I 
Inters.  Com.  Rep.  81,  7  Sup.  CL  Rep.  4t 
Missouri  P.  R.  Ck>.  ▼.  Kansaa,  216  U.  S.  284, 
54  L.  ed.  481,  30  Sup.  CI.  Rep.  880;  Gamerml 
Oil  Co.  V.  Cmin,  209  U.  &  211,  52  K  ed. 
754,  28  Sup.  Ct  Rep.  475;  Ames  t.  Unioa 
P.  R.  Co.  64  Fed.  166;  St  LouU  ft  8.  F.  R. 
Co.  ▼.  Hadley,  168  Fed.  317;  Southern  B» 
Co.  V.  Railroad  Commission,  42  Ind.  Appw 
90,  83  S.  W.  721 ;  State  ex  rel.  Taylw  w. 
Missouri  P.  R.  Co.  76  Kan.  467,  92  Bm. 
606;  Morgan  ▼.  Missouri,  K.  ft  T.  R.  Co.  11 
Intera.  Cool  Rep.  625;  Lincoln  OommarsW 
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dab  T.  Caiioftgo,  R.  L  4  P.  R.  Oo.  IS  Inters. 
(km.  Rep.  319. 

When  the  charge  and  the  actual  trans- 
portation are  confined  to  the  limits  of  the 
territory  of  the  state,  it  is  not  interstate 
commerce,  and  is  subject  to  state  control. 

Wabash,  St.  L.  &  P.  R.  Co.  v.  Illinois,  118 
U.  8.  557,  30  L.  ed.  244,  1  Inters.  Ck>m.  Rep. 
31»  7  Sup.  Ct  Rep.  4. 

Illustrations  of  goods  which  are  to  be 
treated  as  having  a  situs  in  the  state,  and 
not  la  transit^  though  shipped  in  from 
another  state,  and  awaiting  sale  or  moye- 
rneni  elsewhere  locally,  are  found  in — 

General  Oil  Oo.  t.  Grain,  209  U.  S.  211, 
228,  229,  52  L.  ed.  754,  764,  765,  28  Sup. 
Ct.  Rep.  475;  American  Steel  k  Wire  Co.  t. 
Speed,  192  U.  S.  500,  509,  48  L.  ed.  538, 
642,  24  Sup.  Ct  Rep.  365. 

'The  confusion  which  seems  to  exist  be- 
tween the  fixing  of  a  state  rate  and  the 
question  of  the  applicability  of  that  rate 
to  a  particular  shipment  is  pointed  out  in 
Southern  R.  Co.  y.  Railroad  Commission, 
42  Ind.  App.  90,  83  N.  K  721,  where  it  is 
held  that  in  fixing  local  freight  rates  on 
coal,  the  fact  that  the  coal  was  interstate 
tndBc  did  not  affect  the  jurisdiction  of  the 
eommission  to  fix  rates,  since  it  was  the 
local  rate,  and  not  a  particular  shipment, 
wliieh  was  in  controversy. 

A  carrier  using  a  local  rate  as  part  of  a 
through  interstate  rate  does  so  knowing  it 
to  be  subject  to  state  controL 

Reagan  v.  Farmers'  Loan  k  T.  Co.  154 
a.  8.  413,  38  L.  ed.  1028,  4  Inters.  Com. 
Rep.  560,  14  Sup.  Ct  Rep.  1047;  Ames  v. 
Union  P.  R.  Co.  64  Fed.  165;  Armour  Pack- 
hig  Co.  T.  United  States,  209  U.  S.  56,  82, 
58  Lw  ed.  681,  695,  28  Sup.  Ct.  Rep.  428. 

The  question  before  the  court  has  been 
passed  on  directly  in  a  number  of  oases,  and 
la  all  but  one  tiie  power  of  the  state  was 
upheld. 

State  ex  rel.  MoCoe  ▼.  Northern  P.  R.  Co. 
19  N.  D.  45,  25  L.RJL.(NJ3.)  1001,  120  N. 
W.  869;  Woodside  t.  Tonopah  &  Q.  R.  Co. 
184  Fed.  358;  Missouri  P.  R.  Go.  ▼.  Kansas, 
216  U.  S.  262,  283,  54  L.  ed.  472,  481,  30 
Sup.  Ct  Rep.  330;  Louisrille  ft  N.  R.  Co.  ▼. 
Biler,  186  Fed.  176;  Re  Arkansas  Rate 
Gases,  187  Fed.  290;  Oregon  R.  k  NaT.  Co. 
T.  Campbell,  173  Fed.  957;  Shepard  t. 
Northern  P.  R.  Co.  184  Fed.  765. 

A  reduction  in  rates  does  not  necessarily 
decrease  earnings. 

Willcox  ▼.  Consolidated  Gas  Co.  212  U. 
0. 19,  51,  53  L.  ed.  382,  399,  29  Sup.  Ot  Rep. 
192,  15  Ann.  Cas.  1034;  Elnoxville  ▼.  Knox- 
Tille  Water  Co.  212  U.  S.  1,  18,  53  L.  ed. 
371,  382,  29  Sup.  Ct  Rep.  148;  Chicago  k 
O.  T.  R.  Co.  V.  Wellman,  143  U.  S.  339,  36 
Jj.  ed.  176,  12  Sup.  Ct.  Rep.  400;  Central 
•7  Ij.  ed. 


Yellow  Pine  Asso.  v.  Ulinois  a  R.  0*i  10 
Inters.  Com.  Rep.  505. 

The  public  certainly  does  not  guarantee 
that  every  investment  made  by  a  railn>ad 
shall  be  profitable. 

Matthews  ▼.  Corporation  Comrs.  106  Fed* 
7;  Steenerson  v.  Great  Northern  R»  Co.  69 
Minn.  353,  72  N.  W.  713. 

The  courts  in  a  number  of  cases  have  de- 
termined as  to  the  particular  matter  before 
them  what  would  constitute  a  reasonable  re- 
turn, but  more  often  they  have  declined  to 
interfere  with  the  rates  fixed  where  it  was 
alleged  the  return  would  be  reasonably  low. 

Willcox  V.  ConsoUdated  Gas  Co.  212  U. 
S.  19,  50,  53  L.  ed.  382,  398,  29  Sup.  Ct 
Rep.  192,  15  Ann.  Cas.  1034;  San  Diego 
Land  k  Town  Co.  v.  National  City,  174 
U.  S.  739,  757,  43  K  ed.  1154,  1161,  19 
Sup.  Ct  Rep.  804. 

Allegations  that  a  rate  is  unreasonable, 
and  if  enforced  will  result  in  large  loss  of 
revenue,  are  not  admitted  by  demurrer. 

Reagan  v.  Farmers'  Loan  k  T.  Co.  154 
U.  S.  401,  38  L.  ed.  1024,  4  Inters.  Com. 
Rep.  560,  14  Sup.  Ct  Rep.  1047;  Central  of 
Georgia  R.  Co.  v.  McLendon, .  157  Fed.  961; 
Missouri  P.  R.  Co.  v.  Smith,  60  Ark.  221,  5 
Inters.  Com.  Rep.  348,  29  S.  W.  752;  South- 
em  P.  Ca  v.  Interstate  Commerce  Commis- 
sion, 177  Fed.  963. 

The  court  will  not  base  its  decision  on 
speculation  as  to  the  effect  of  tiie  rate, 
based  on  the  operations  of  a  prior  fltcal 
year. 

Knoxville  v.  Knoxville  Water  Co.  212  U. 
S.  1,  53  L.  ed.  371,  29  Sup.  Ct  Rep.  148; 
Quimby  v.  Clyde  S.  S.  Co.  12  Inters.  Oom. 
Rep.  392;  Brewer  v.  Louisville  ft  N.  R.  Go. 
7  Inters.  Com.  Rep.  227 ;  Central  of  Georgia 
R.  Co.  V.  Mcl^ndon,  157  Fed.  961. 

There  can  be  but  one  test  as  to  whether 
rates  are  confiscatory, — a  reasonable^  actual 
triaL 

Ex  parte  Toung,  209  U.  S.  123,  52  L.  ed. 
714,  13  L.ILA.(NJ3.)  932,  28  Sup.  Ct.  Rep. 
441,  14  Ann.  Gas.  764;  Knoxville  v.  Knox- 
ville Water  Co.  212  U.  S.  1,  53  L.  ed.  371, 
29  Sup.  Ct.  Rep.  148;  Willcox  v.  Con- 
solidated Gas  Co.  212  U.  S.  19,  53  L.  ed. 
382,  29  Sup.  Ct  Rep.  192,  15  Ann.  Gaa. 
1034. 

Confiscation  cannot  be  predicated  of  a 
single  rate  or  group  of  rates,  but  must  be 
judged  from  the  effect  on  the  entire  business 
done  within  the  state. 

Willcox  V.  Consolidated  Gas  Co.  212  U. 
S.  19,  53  Jm  ed.  382,  29  Sup.  Ct  Rep.  192,  16 
Ann.  Cas.  1034;  Atlantic  Coast  Line  R.  Go. 
V.  North  Carolina  Corp.  Commission,  206  U. 
S.  1,  51  L.  ed.  933,  27  Sup.  Ct  Rep.  585,  11 
Ann.  Cas.  898;  Minneapolis  ft  St  L.  R.  Ca 
V.  Minnesota,  186  U.  8. 267, 46  L.  ed.  1151,  tl 
Sup.  Ct  Rep.  900;  St  Louis  ft  8.  F.  R.  Gb^ 
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▼.  QUI,  IM  U.  a  649,  660,  39  L.  ed.  667» 
573»  16  Sup.  Ct  Rep.  484;  Southern  R.  Co. 
▼.  Atlantic  Stove  Works,  128  Gk.  223,  57 
S.  X.  429;  Jftcobson  y.  Wiaconsin,  M.  k  P.  R. 
Oo.  71  Minn.  619,  40  L.RA.  389,  70  Am.  St. 
Rep.  368,  74  N.  W.  893,  179  U.  S.  287,  302, 
46  L.  ed.  194,  201,  21  Sup.  Ct.  Rep.  116; 
State  ex  reL  Taylor  y.  MiaBouri  P.  R.  Co. 
76  Kan.  467,  92  Pae.  606;  Penaaeola  4  A. 
R.  Oo.  y.  State,  25  Fla.  310,  3  LJLA.  661,  2 
Inten.  Com«  Rep.  522,  5  So.  833;  Morgan's 
L.  4  T.  R.  &  S.  S.  Co.  y.  Railroad  Commia- 
rioo,  109  La.  247,  33  So.  214;  People  ex 
rel.  Cantrell  y.  St.  Louis,  A.  ft  T.  H.  R.  Co. 
176  IlL  612,  36  L.RJL  656,  52  N.  E.  292; 
Chioago  Union  Traction  Co.  y.  Chicago^  199 
111.  679,  66  N.  S.  470;  SmTtli  y.  Ames,  171 
U.  S.  361,  43  L.  ed.  197,  18  Sup.  Ct  R^. 
888;  Reagan  y.  Farmers'  Loan  &  T.  Co.  154 
U.  S.  362,  38  L.  ed.  1014,  4  Inters.  Com. 
Rqp.  560,  14  Sup.  Ct  Rep.  1047. 

Not  only  is  the  rule  against  the  pro  ianto 
theory,  but  the  absence  of  a  return  in  the 
sohedule  as  a  whole  is  not  always  to  be 
taken  as  rendering  the  legislative  act  fix- 
ing rates  unconstitutionaL  The  reasonable 
worth  of  the  service  is  the  utmost  the  pub- 
lie  oan  be  expected  to  pay. 

Reagan  v.  Farmers'  Loan  ft  T.  Go.  164 
U.  S.  412,  38  L.  ed.  1028,  4  Inters.  Com. 
Rep.  660,  14  Sup.  Ct  Rep.  1047;  Smyth  v. 
Ames,  169  U.  S.  466,  544,  547,  42  U  ed. 
819,  848,  849,  18  Sup.  Ct  Rep.  418;  San 
Diego  Land  ft  Town  C6.  v.  National  City, 
174  U.  S.  739,  43  L.  ed.  1154,  19  Sup.  Ct 
Rep.  804;  CoWngton  ft  L.  Tump.  Road  Co. 
v.  Sandford,  164  U.  S.  678,  596,  597,  41  L. 
ed.  560,  566,  667,  17  Sup.  Ct  Rep.  198; 
Jerome  Hill  Cotton  Go.  v.  Missouri,  K.  ft  T. 
R.  Co.  6  I.  C.  C.  Rep.  601 ;  Southern  P.  Co. 
v.  Bartine,  170  Fed.  726;  Noyes,  Am.  R. 
Rates,  p.  25. 

The  reasonableness  of  a  rate  is  one  thing; 
w4iether  it  is  unjustly  discriminatory  is 
another.  Reasonable  charges  may  consti- 
tute an  unjust  discrimination  or  create  an 
unlawful  preference.  If  rates  are  unjustly 
discriminatory,  they  are  forbidden  by  law, 
although  in  and  of  themselves  they  may  be 
reasonable.  Every  deviation  from  equality, 
for  which  there  is  no  specific  warrant  in 
law  shown,  is  an  unjust  discrimination. 

Beale  ft  W.  Railroad  Rate  Regulation.  §§ 
724,  839;  Portland  R.  Light  ft  P.  Co.  v. 
Railroad  Commission,  56  Or.  468,  105  Pac. 
700,  109  Pac.  273;  Interstate  Commerce 
Commission  v.  Cincinnati,  N.  O.  ft  T.  P.  R. 
Ot>.  167  U.  S.  470,  511,  42  L.  ed.  243,  267, 
17  Sup.  Ct  Rep.  896;  Kinnavey  v.  Terminal 
R.  Asso.  81  Fed.  802;  Board  of  Trade  v. 
Old  Dominion  S.  S.  Ca  6  I.  C.  C.  R^.  632. 
The  test  of  the  reasonableness  of  a  rate 
Sa  not  the  amount  of  profit  in  the  business  of 
a  shipper,  but  whether  the  rale  yields  a 


reasonable  compensatioD  far  the  aerviee 
dered. 

Smyth  y.  Ames,  169  U.  S.  466,  42  L.  ed. 
819,  18  Sup.  Ct  Rep.  418;  Chicago  ft  N.  W. 
R.  Co.  v.  Osborne,  4  Inters.  C6m.  Rep.  246, 
3  C.  C.  A.  347,  10  U.  B.  App.  430,  52  Fed. 
914;  Tift  v.  Southern  R.  Go.  138  Fed.  753, 
10  Inters.  Com.  Rep.  648;  Central  Y^ow 
Pine  Asso.  y.  IHinois  a  R.  Oo.  10  Inteia. 
CouL  Rep.  606. 

There  is  a  presumptioa  that  the  rates 
were  not  fixed  arbitrarily. 

Atlantic  Coast  Line  R.  Co.  y.  Florida,  203 
U.  S.  256,  51  L.  ed.  174,  27  Sup.  Ct  Rep. 
108;  Steenerson  v.  Oreat  Northern  R.  Co.  69 
Minn.  353,  72  N.  W.  713;  Intpxstate  Com- 
merce Commission  v.  Louisville  ft  N.  R.  Co. 
118  Fed.  616;  Interstate  Commerce  Com- 
mission v.  Louisville  ft  N.  R.  Co.  102  Fed. 
709;  Cumberland  Teleph.  ft  Teleg.  Co.  v. 
Railroad  Comrs.  166  Fed.  834,  212  U.  a 
414,  422,  53  L.  ed.  577,  581,  29  Sup.  Ct  Rep. 
357;  Southern  P.  Co.  v.  Interstate  Com- 
merce Commission  (CCA  9th  C  Nov.  23, 
1910) ;  Chicago,  B.  ft  Q.  R.  Co.  v.  Babeoek, 
204  U.  S.  685,  598,  51  L.  ed.  636,  640,  27 
Sup.  Ct  Rep.  326;  State  ex  rel.  Cbok  v. 
Houser,  122  Wis.  570,  100  N.  W.  964. 

Return  from  the  whole  line  must  be  eoa- 
sidered. 

Portland  R.  light  ft  P.  Co.  v.  Railroad 
Commission,  56  Or.  482,  105  Pac  709,  109 
Pac.  273;  Interstate  Commerce  Commission 
V.  Louisville  ft  N.  R.  Co.  118  Fed.  013;  Traf- 
fic Bureau  of  Merchants  Exch.  v.  Southern 
P.  Co.  19  Inters.  Com.  Rep.  261;  St  Louis 
ft  S.  F.  R.  Co.  V.  Gill,  156  U.  S.  649,  666, 
666,  39  L.  ed.  567,  673,  16  Sup.  Ct  Rep. 
484. 

Findings  of  faet  made  by  the  Interstate 
Commerce  Commission  as  to  preferenoea  and 
discriminations  in  railway  rates  are  beyond 
the  competency  of  the  courts  to  le-examma. 

Interstate  Commerce  Commission  v.  Del- 
aware, L.  ft  W.  R.  Co.  220  U.  &  236,  65 
L.  ed.  448,  31  Sup.  Ct.  Rep.  392;  Baltimore 
ft  0.  R.  Ca  V.  United  States,  216  U.  &  481, 
64  Ik  ed.  292,  30  Sup.  Ct.  Rc^.  164. 

Mr.  Justice  Hughes  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  a  deeree  of  the 
circuit  court  entered  July  18,  1911,  die- 
missing  the  bill,  on  demurrer,  for  want  off 
equity.    189  Fed.  182. 

The  bill  was  filed  by  the  oomplainaatsi 
the  Southern  Pacific  Gompany  and  ilia 
Oregon  ft  California  Railroad  Company,  ta 
set  aside  an  order  made  by  the  Railroad 
Commission  of  Oregon  under  date  of  Sep- 
tember 21,  1910,  and  to  oijoin  the  da* 
fendants,  the  members  of  the  eommisaioB 
and  the  attorney  general  of  the  state, 
enforcing  it      ^y  this  order  the 
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don  imuid,  after  hearing,  that  certain 
freight  rates  maintained  1^  the  Southern 
Pacific  Companj  between  Portland  and 
other  placet  on  ita  lines  in  Oregon  were  un- 
reasonable, excessive,  and  discriminatory, 
and  the  commission  required  the  company, 
in  lieu  of  the  rates  thus  disapproved,  to 
put  into  effect  the  "just  and  reasonable  and 
nondiscriminatory  charges"  set  forth  in  the 
order. 

The  first,  and  principal,  contention  of  the 
appellants  is  that  this  requirement  was  in- 
valid as  constituting  a  regulation  of  inter- 
tate  commerce.  The  order,  however,  re- 
lated solely  to  intrastate  traffic,  and  the 
question  raised  by  the  bill,  so  far  as  its 
allegations  bear  upon  the  conditions  of 
interstate  transportation,  does  not  differ  in 
its  essential  features  from  that  which  was 
passed  upon  in  the  Minnesota  Rate  Cases. 
Simpson  v.  Shepard,  230  U.  S.  352,  ante, 
1611,  33  Sup.  Ct  Rep.  729.  This  objection 
to  the  order  cannot  be  sustained. 

It  is  further  insisted  that  the  order  was 
54 8] confiscatory.  *The  railroad  property 
in  question  w«s  that  of  the  Oregon  k  Cali- 
fornia Railroad  Company,  which  was  oper- 
ated by  the  Southern  Pacific  Company  under 
lease  made  in  1887.  It  was  provided  by  the 
lease  that  the  Southern  Pacific  Company 
should  keep  the  property  in  good  condition, 
"operate,  maintain,  add  to,  and  better  the 
same  at  its  own  expense,"  and  should  pay 
over  annually  to  the  lessor  company  the 
amount  remaining  of  the  net  earnings,  after 
all  charges  and  expenses  incurred  by  the 
Southern  Pacific  Company  under  the  lease, 
and  all  taxes  and  interest,  current  fixed 
charges,  and  all  indebtedness  of  the  lessor 
to  the  Southern  Pacific  Company,  had  been 
paid,  save  that  if  such  amount  should  exceed 
specified  percentages  of  the  preferred  and 
common  stock  of  the  lessor,  the  excess  might 
be  retained  by  the  lessee. 

It  was  alleged  that  after  payment  of 
operating  expenses,  taxes,  interest,  and 
other  reasonable  and  legitimate  expenses,  a 
deficit  had  accumulated,  representing  an  in- 
debtedness to  the  Southern  Pacific  Com- 
pany, and  aknounting  on  June  80,  1006,  to 
the  sum  of  $5,222,037 ;  but  it  also  appeared 
that  this  deficit  was  reduced  in  the  follow- 
ing years  so  that  on  June  30,  1909,  it 
amounted  to  $3,207,008.37. 

The  capital  stock  consisted  of  preferred 
stock  of  the  par  value  of  $12,000,000,  and 
eommon  stock  of  the  par  value  of  $7,000,000, 
and  the  bonded  indebtedness  amounted  to 
$17,746,000,  making  in  the  aggregate  $36,- 
746,000.  In  one  part  of  the  bill  it  was  al- 
leged, without  particulars  showing  the  eon- 
■Utuent  items,  that  the  total  value  of  the 
property  in  Oregon,  hdd  under  the  lease, 
aoosisting  of  approximately  070  miles  d 
if  li.  ed. 


road,  with  rolling  stock,  stations,  terminals^ 
and  appurtenances,  amounted  to  $43,604, 
886.73.  But  a  later  averment,  in  connection 
with  the  allegations  as  to  outlays  and  re- 
turn, was  that  "the  properties  of  the  Oregon 
k  California  Railroad  Company  are  of  the 
reasonable  value  of  a  sum  representing  the 
outstanding  ^bonded  indebtedness  and  [5 4 f 
the  deficit,  as  aforesaid,  and  the  capital 
stock  of  the  company;"  and  so  valued,  the 
total  would  be  $39,952,008.37. 

The  receipts  from  the  entire  property  and 
the  disbursements  for  several  years  were 
stated.  It  was  averred  that  for  the  fiscal 
year  ending  June  30,  1909,  the  total  receipts 
were  $7,104,081,  and  the  disbursements  $6,- 
839,698.  As  the  court  below  pointed  out, 
the  bill  was  silent  as  to  what  was  embraced 
in  the  aggregate  expenditures,  and  the  court 
thought  it  fair  to  assume  that  the  total  dis- 
bursements, as  alleged,  included  not  only 
the  expenses  of  operation,  but  also  interest 
on  bonds  and  on  open  accounts,  and  thus, 
that  the  averment  showed,  for  the  fiscal 
year  ending  June  30,  1909,  a  net  balance 
of  $1,264,383  as  a  return  on  the  investment 
represented  by  $19,000,000  in  par  value  of 
capital  stodc  It  was  alleged  that  the 
"annual  loss  of  interstate  and  intrastate 
business  combined,"  which  would  result  if 
the  order  in  question  were  enforced,  would 
amount  to  $166,072.48.  The  court  below 
concluded  that  on  this  showing  it  could 
not  be  said,  in  advance  of  actual  experience, 
that  the  rates  fixed  by  the  commission  would 
not  afford  a  fair  return  upon  the  value  of 
the  property. 

The  order,  as  already  noted,  was  made 
in  September,  1910,  and  the  bill  was  brought 
in  October,  1910,  but  the  receipts  and  dis- 
bursements for  the  fiscal  year  ending  June 
30,  1910,  were  not  given.  In  addition  to 
this  omission,  the  bill  was  destitute  of  any 
allegation  showing  the  expenses  incurred  in 
the  conduct  of  the  intrastate  business  as 
distinguished  from  the  interstate  business, 
or  the  share  of  the  value  of  the  property 
which  was  assignable  to  the  former.  In 
short,  the  allegations  of  the  bill  were  wholly 
insufficient  to  show  that  the  complainants 
would  be  deprived  of  just  compensation  in 
their  business  of  intrastate  transportation 
by  virtue  of  the  operation  of  the  order. 

In  sustaining  the  demurrer  the  eourl 
gave  to  the  complainants  ^thirty  days [660 
in  whieh  to  plcmd  further;  and  they  thus 
had  opportunity  for  amending  their  bill  so 
as  to  present  additional  averments  which 
would  correet  deficiencies  in  the  original 
allegations,  and  remove  any  possible  mis- 
apprehension as  to  the  faets  intended  to 
be  set  forth.  But  the  oomplainants  informed 
the  court  that  they  did  not  desire  to  aTail 
themselves  of  this  opportvni^,  and  aaoord- 
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ingly  the  bill  was  dismipsed.  We  think 
that  it  cannot  be  said  that  any  error  was 
committed  in  thus  disposing  of  the  conten- 
tion as  to  confiscation. 

It  is  also  urged  that  the  railroad  com- 
mission act  of  Oregon  (Laws  of  1907»  chap. 
58),  and  the  order  in  question,  were  Toid 
as  against  the  Oregon  &  California  Rail- 
road Company,  and  the  lessee  of  its  prop- 
erty, upon  the  ground  that  the  act  and 
order  impaired  the  obligation  of  the  con- 
tract contained  in  the  charter  of  the  first- 
mentioned  company.  That  company  was  in- 
corporated in  1870,  under  the  general  incor- 
poration act  of  Oregon,  approved  October 
14,  1862,  which,  in  §34  provided:  "Every 
corporation  formed  under  this  act  for  the 
construction  of  a  railroad,  as  to  such  road 
shall  be  deemed  common  carriers,  and  shall 
have  power  to  collect  and  receive  such  tolls 
or  freight  for  transportation  of  persons  or 
property  thereon  as  it  may  prescribe." 
Reference  is  also  made  to  the  following  pro- 
vision of  the  Constitution  of  Oregon  pur- 
suant to  which  this  incorporation  act  was 
enacted:  "Corporations  may  be  formed 
under  general  laws,  but  shall  not  be  created 
by  special  laws  except  for  municipal  pur- 
poses. All  laws  passed  pursuant  to  this 
section  may  be  altered,  amended,  or  repealed 
but  not  so  as  to  impair  or  destroy  any 
vested  corporate  rights."  Art.  11,  §  2.  The 
sole  question  presented  on  this  branch  of  the 
case,  it  is  said  by  counsel  for  the  appellants, 
"is  whether  the  judgment  of  the  carrier 
in  fixing  rates  for  transportation  of  persons 
551]or  property  shall  be  supervised,  *reg- 
ulated,  and  supplanted  by  the  judgment  of 
the  state  exercised  through  a  railroad  com- 
mission, or  shall  it  remain  as  it  was  at 
common  law,  within  the  exclusive  power 
and  jurisdiction  of  the  carrier  to  fix  these 
rates,  subject  only  to  the  power  of  the 
courts,  upon  judicial  inquiry,  to  denounce 
and  decline  to  enforce  rates  that  are  ex- 
cessive and  unreasonable." 

As  to  this  question,  it  is  sufficient  to  say 
that  it  is  well  established  that  a  general 
charter  provision  such  as  the  one  quoted,, 
giving  power  to  charge  and  collect  tolls, 
necessarily  implies  that  the  charges  shall 
be  reasonable,  and  does  not  detract  from  the 
power  of  the  state  through  its  legislature, 
or  the  agency  lawfully  constituted  thereby, 
to  prescribe  reasonable  rates  to  be  ob- 
served by  the  carrier.  State  v.  Southern  P. 
Co.  23  Or.  424,  432,  433,  31  Pac.  960 ;  Stone 
V.  Farmers'  Loan  A  T.  Co.  116  U.  8.  307, 
330,  20  L.  ed.  636,  644,  6  Sup.  Ct.  Rep.  334, 
S88,  1191;  Dow  t.  Beidelman,  126  U.  S. 
680,  688,  31  L.  ed.  841,  843,  2  Inters.  Com. 
Rep.  66,  S  Sup.  Ct.  Rep.  1028;  Georgia,  R. 
ft  Bkg.  Co.  V.  Smith,  128  U.  S.  174,  181,  32 
L.  ed.  377,  380,  9  Sup.  Ct.  Rep.  47;  Chi- 
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cago,  M.  k  St.  P.  R.  Co.  ▼.  Minnesota,  1S4 
U.  S.  418,  455,  33  L.  ed.  970,  979,  S  Inter*. 
Com.  Rep.  209,  10  Sup.  Ct.  Rep.  462,  702; 
Covington  ft  C.  Bridge  Co.  v.  Kentucky,  164 
U.  S.  204,  216,  38  L.  ed.  962,  967,  4  Inters. 
Com.  Rep.  649,  14  Sup.  Ct.  Rep.  1087; 
Louisville  ft  N.  R.  Co.  v.  Kentucky,  161  U.  S. 
677,  696,  40  L.  ed.  849,  857,  16  Sup.  Ct.  Rep. 
714;  Owensboro  v.  Owensboro  Waterworks 
Co.  191  U.  S.  358,  370,  48  L.  ed.  217,  224,  24 
Sup.  Ct.  Rep.  82.  In  the  case  of  Stone  v. 
Farmers'  Loan  ft  T.  Co.,  supra,  where  the 
charter  empowered  the  railroad  company 
"from  time  to  time  to  fix,  regulate,  and  re- 
ceive the  toll  and  charges  by  them  to  be  re- 
ceived for  transportation  of  persons  or 
property  on  their  railroad,"  and  it  was  in- 
sisted that  a  subsequent  statute  creating  a 
railroad  commission  with  authority  to  fix 
maximum  rates  was  an  impairment  of  eon- 
tract  obligation,  the  court  said:  "The  claim 
now  is  that  by  §  12"  (the  provision  re- 
ferred to)  "the  state  has  surrendered  the 
power  to  fix  a  maximum  for  this  company, 
and  has  declared  that  the  courts  shall  be 
left  to  determine  what  is  reasonable,  free  of 
all  legislative  control.  We  see  no  evidence 
of  such  intention.  Power  is  granted  to  fix 
reasonable  charges,  *but  what  shall  be  [ft  51 
deemed  reasonable  in  law  is  nowhere  in- 
dicated. .  Consequently,  all  the 
power  which  the  state  had  in  the  matter  be- 
fore the  charter  it  retained  afterwards.  The 
power  to  charge  being  coupled  with  the  eon- 
dition  that  the  charge  shall  be  reasonable, 
the  state  is  left  free  to  act  on  the  subject 
of  reasonableness,  within  the  limits  of  its 
general  authority,  as  circumstances  may  re- 
quire. The  right  to  fix  reasonable  charges 
has  been  granted,  but  the  power  of  declar- 
ing what  shall  be  deemed  reasonable  has 
not  been  surrendered." 

The  remaining  questions  may  be  brieiy 
disposed  of.  The  complainants  were  not  en- 
titled to  have  the  court  below  snbetitute 
its  judgment  for  that  of  the  conunission,  oir 
determine  the  matters  which  properly  fell 
within  the  province  of  that  body.  The  con- 
ditions of  traffic,  the  adjustment  of  rates 
with  respect  to  the  different  commodities 
transported,  and  the  appropriate  basis  for 
classification,  were  subjects  for  the  consid- 
eration of  the  commission,  and  there  was 
nothing  shown  which  would  have  warranted 
the  court  in  overriding  the  decision  of  the 
commission  upon  the  ground  that  its  aetiea 
was  of  such  an  arbitrary  character  as  to 
constitute  an  abuse  of  power. 

The  criticism  made  in  the  bill,  tlwt  tlis 
railroad  conunission  act  violated  the  stats 
Constitution  in  oonferring  upon  the  eosi- 
mission  authority  to  exercise  legi8latii% 
executive,  and  judicial  powers,  has  beett 
answered  by  the  deoisioa  of  the  state  eevt 
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•astaining  the  statute.  State  t.  Gorrallis 
&  E.  R.  Ca  69  Or.  450,  117  Pac.  980.  The 
provision  of  the  statute  that  suit  might  be 
brought  in  the  state  court  to  set  aside  orders 
of  the  commission  upon  the  ground  that  the 
rates  fixed  were  unlawful,  or  that  the  regu- 
lation or  practice  prescribed  was  unreason- 
able, did  not  infringe  the  rights  of  the  com- 
plainants. The  procedure  permitted  by  the 
statute  is  consistent  with  the  14th  Amend- 
55S]ment.  Portland  *R.,  Light  k  P.  Go.  v. 
Railroad  Commission  decided  June  10,  1013, 
[229  U.  8.  397,  ante,  1248,  35  Sup.  Ct.  Rep. 
820].  And,  finally,  the  penal  provisions,  of 
which  complaint  is  made,  are«  separable 
( Reagan  v.  Farmers'  Loan  k  T.  Co.  154  U.  S. 
362,  395,  38  L.  ed.  1014,  1022,  4  Inters.  Com. 
Rep.  560,  14  Sup.  Ct.  Rep.  1047;  Willcox 
T.  Consolidated  Gas  Co.  212  U.  S.  19,  53,  54, 
63  L.  ed.  382,  400,  29  Sup.  Ct.  Rep.  192,  15 
Ann.  Gas.  1034;  Western  U.  Teleg.  Co.  v. 
Richmond,  224  U.  S.  160,  172,  66  L.  ed.  710, 
717,  82  Sup.  Ct.  Rep.  449;  they  furnish  no 
ground  for  denying  effect  to  the  rates,  if 
otherwise  valid. 

Our  conclusion  is  that  the  demurrer  was 
properly  sustained. 

Decree  affirmed. 


RORERT  P.  ALLEN  et  al.,  Railroad  Com- 
missioners of  the  State  of  Arkansas, 
Appts., 

V. 

ST.  LOUIS,  IRON  MOUNTAIN,  k  SOUTH- 
ERN RAILWAY  COMPANY.    (No.  440.) 


ROBERT  P.  ALLEN  et  al.,  Railroad  Com- 
missioners of  the  State  of  Arkansas, 
Appts., 

V. 

ST.  LOUIS  SOUTHWESTERN  RAILWAY 
COMPANY.     (No.  441.) 

(See  S.  C.  Reporter's  <vL  663-660.) 

Commerce  —  state  regulation  of  local 
rates  of  interstate  carrier  —  oongres- 
sional  inaction. 

1.  Congressional  inaction  on  the  subject 
leaves  each  state  free  to  establish  maximum 
intrastate  rates  for  interstate  carriers 
which  are  reasonable  in  themselves,  al- 
though the  state's  requirements  may  neces- 
sarily disturb  the  existing  relation  between 
intrastate  and  interstate  rates  as  to  places 
within  zones  of  competition  crossed  by  the 
state  bound ry  line. 
[For  other  cases,  see  Commerce,  I.  c;  III.  c. 

In  Digest  Sup.  Ct.  1908.] 


Carriers  —  rate  regnlation  —  reaaon- 
ableness  ~  changed  conditions. 

2.  The  right  of  a  carrier  to  contest  the 
validity  of  state  regulation  of  intrastate 
rates  if,  as  applied  to  changed  conditions, 
they  are  found  to  be  confiscatory,  is  not  im- 
paired by  its  action  in  putting  them  into 
effect. 

(For  other  cases,  see  Carriers,  III.  d,  in  Di- 
erest  Sup.  Ct.  1908.  [ 

Carriers  —  state  regulation  of  rates  — 

reasonableness   ~   apportionment  of 

interstate  and  intrastate  valuation. 

3.  A  division  of  the  value  of  the  property 
of  an  interstate  carrier  within  a  state  ac- 
cording to  gross  earnings  derived  respective- 
ly from  its  interstate  and  intrastate  busi- 
ness in  such  state  docs  not  eive  a  sufficiently 
accurate  measure  of  the  value  of  the  use  of 
its  property  in  intrastate  business  to  serve 
as  tne  basis  for  a  judicial  holding,  in  a  close 
case,  that  the  intrastate  rates  as  fixed  by  the 
state  are  confiscatory. 

[For  other  eases,  see  Carriers,  III.  d,  in  Di- 
gest Sup.  Ct.  1908.  [ 

Evidence  ~  sufficiency  ~  rate  regula- 
tion —  extra  cost  of  intrastate  opera- 
tion. 

4.  General  estimates  of  conditions  of 
transportation  with  reference  to  the  extra 
cost  of  the  intrastate  business  of  a  carrier 
over  its  interstate  business  do  not  take  the 
place  of  data  compiled  for  fairly  representa- 
tive test  periods,  as  a  basis  for  a  finding 
that  the  carrier's  intrastate  rates  as  fixed 
by  the  state  are  confiscatory. 

(For  other  cases,  see  Evidence.  XII.  m,  la 
Digest   Sup.   Ct.   1908.  J 

[Nos.  440  and  441.] 

Argued  April  12  and  15,  1912.    Decided  June 

16,  1913. 

TWO  APPEALS  from  the  Circuit  Court 
of  the  United  States  for  the  Eastern 
District  of  Arkansas  to  review  a  decree  en- 
joining the  enforcement  of  the  intrastate 
rates  of  interstate  carriers  as  fixed  by  the 
state.  Reversed  and  remanded  for  dis* 
missal. 

See  same  case  below,  187  Fed.  290. 
The  facte  are  steted  in  the  opinion. 

Mr.  Joseph  M.  Hill  argued  the  cause 
and  filed  a  brief  for  the  appellanto: 

The  power  of  the  state  over  ite  interna! 
commerce  can  no  more  be  hampered  by  iti 
incidcntel  and  indirect  efl'ect  on  interstatf 
commerce  than  the  power  of  Congress  over 
interstate  commerce  can  be  hampered  by  the 
stete  regulation  of  intrastete  somxkerce. 

Ames  V.  Union  P.   R.  Ca  64  Fed.  165; 


Note. — On  state  regulation  generally  of 
tolls,  rates,  and  prices — see  note  to  Win- 
chester k  L.  Turn  p.  Road  Co.  v.  Croxton,  33 
LJI.A.  177. 

On  the  efl'ect  of  interstate  business  upon 
state  regulation  of  local  railway  rates — see 
§7  li.  ed. 


note  to  Pennsylvania  R.  Co.  v.  Philadelphia 
County,  15  L.R.A.(N.S.)  112. 

As  to  the  valuation  upon  which  return  or 
income  from  intrastate  railway  rates  pre- 
scribed by  a  stete  is  to  be  computed — see 
note  to  Simpson  v.  Shepard,  ante,  1511. 
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Qibbona  t.  Ogden,  9  Wheat.  1,  0  L.  ed. 
2S;  Cooley  ▼.  Port  Wardens,  18  How.  800, 
13  L.  ed.  996;  Peik  v.  Chicago  &  N.  W.  R. 
Go.  94  U.  S.  164,  177,  24  L.  ed.  97,  98; 
Sands  t.  Manistee  River  ImproT.  Cow  123 
U.  S.  288,  31  L.  ed.  149,  8  Sup.  Gt.  Rep. 
113;  Louisville,  N.  O.  ft  T.  R.  Ca  t. 
Mississippi,  133  U.  S.  688,  33  L.  ed.  784, 
2  Inters.  Com.  Rep.  801,  10  Sup.  Gt  Repi. 
348;  Covington  ft  C.  Bridge  Go.  t.  Ken- 
tucky, 154  U.  S.  204,  38  L.  ed.  962,  4  In- 
ters. Com.  Rep.  649,  14  Sup.  Gt.  Rep. 
1087;  Employers'  Liability  Gases  (Howard 
V.  Illinois  C.  R.  Co.)  207  U.  S.  463,  62 
L.  ed.  297,  28  Sup.  Gt.  Rep.  141;  Missouri 
P.  R.  Co.  V.  Larabee  Flour  Mills  Ca  211 
U.  S.  612,  63  L.  ed.  362,  29  Sup.  Gt  Rep. 
214;  Qulf,  G.  ft  S.  F.  R.  Go.  v.  Texas,  204 
U.  S.  403,  61  L.  ed.  640,  27  Sup.  Gt  Rep. 
360. 

The  suit  was  prematurely  brought 

Prentis  v.  Atlantic  Coast  Line  Co.  211 
U.  S.  210,  63  L.  ed.  160,  29  Sup.  Gt  Rep. 
67. 

The  evidence  on  part  of  the  plaintiffs 
fails  to  meet  the  heavy  burden  of  proof 
which  this  court  has  laid  upon  those  sedc- 
ing  to  invalidate  state  enactments  as  un- 
constitutional. 

San  Diego  Land  ft  Town  Co.  v.  National 
City,  174  U.  S.  739,  769.  43  L.  ed.  1164, 
1162,  19  Sup.  Gt  Rep.  804;  Knozville  t. 
Knoxville  Water  Co.  212  U.  S.  1,  63  L.  ed. 
371,  29  Sup.  Ct.  Rep.  148;  Ex  parte  Young, 
209  U.  S.  123,  62  L.  ed.  714, 13  L.R.A.(N.S.) 
932,  28  Sup.  Ct.  Rep.  441,  14  Ann.  Gas.  764; 
Chicago,  M.  ft  St  P.  R.  Co.  v.  Tompkins, 
176  U.  S.  167,  44  L.  ed.  417,  20  Sup.  Ct 
Rep.  336;  Sturgis  v.  Clough,  1  Wall.  269, 
17  L.  ed.  580;  The  Conquerer,  166  U.  S. 
110,  41  L.  ed.  937,  17  Sup.  Ct  Rep.  610; 
Ben6  V.  Jeantet,  129  U.  S.  683,  32  L.  ed. 
803,  9  Sup.  Gt  Rep.  428;  Overweight  Coun- 
terbalance Elevator  Co.  v.  Improved  Order 
R.  M.  H.  Asso.  36  C.  C.  A.  125,  94  Fed.  165. 

What  rate  of  return  upon  the  property  is 
sufficient  to  save  the  tariff  of  rates  pro- 
ducing it  from  being  confiscatory  f 

Reagan  v.  Farmers'  Loan  ft  T.  Go.  164  U. 
S.  362,  38  L.  ed.  1014,  4  Inters.  Com.  Rq>. 
660,  14  Sup.  Ct  Rep.  1047 ;  Covington  ft  L. 
Turnp.  Road  Co.  v.  Sandford,  164  U.  S. 
678,  41  L.  ed.  660,  17  Sup.  Ct.  Rep.  198; 
Stanislaus  County  v.  San  Joaquin  ft  K. 
River  Canal  ft  Irrig.  Co.  192  U.  S.  201,  48 
L.  ed.  406,  24  Sup.  Gt.  Rep.  241;  Willeox 
V.  Consolidated  Qas  Go.  212  U.  S.  19,  63 
L.  ed.  382,  29  Sup.  Gt  Rep.  192,  16  Ann. 
Gks.  1034;  Knoxville  y.  Knoxville  Water 
Go.  212  U.  S.  1,  63  L.  ed.  871,  29  Sup.  Gt. 
Rep.  148;  Beale  ft  W.  Railroad  Rate  Regu- 
Uiion,  §§  394-402;  Louisville  ft  N.  R.  Co. 
T.  Brown,  123  Fed.  946;  San  Diego  Land  ft 
Town  Co.  T.  Jaiper,  189  U.  S.  439,  47  L. 


ed.  802,  23  Sup.  Ct.  Rep.  671;  Steeneraon  t. 
Great  Northern  R.  Co.  69  Minn.  353,  72  N. 
W.  713;  Omaha  v.  Omaha  Water  Ca  218  U. 
S.  180,  64  L.  ed.  991,  30  Sup.  Gt  Rep.  616; 
Shepard  v.  Northern  P.  R.  Go.  184  Fed.  706. 

The  revenue  theory  is  not  the  proper 
basis  for  dividing  expenses  between  atata 
and  interstate  traffic. 

Smyth  V.  Ames,  169  U.  S.  466,  42  L.  ed. 
819,  18  Sup.  Gt  Rep.  418;  Chicago,  M.  ft 
St  P.  R.  Co.  V.  Tompkins,  176  U.  S.  167,  4^ 
L.  ed.  417,  20  Sup.  Ct.  Rep.  336. 

Where  improper  or  doubtful  sums  go  to 
make  up  the  plaintiffs'  case,  the  defendants 
do  not  have  to  prove  the  extent  or  amount 
of  them.  When  they  prove  them  to  exist  or 
likely  to  exist,  the  plaintiffs  have  failed. 

Railroad  Commission  v.  Cumberland 
Teleg.  ft  Teleph.  Go.  212  U.  S.  414,  53  L. 
ed.  677,  29  Sl^>.  Gt  Rep.  357. 

Before  the  courts  are  called  upon  to  ad- 
judge an  act  of  the  legislature  fixing  the 
maximum  passenger  rates  for  railroad  com- 
panies to  be  unconstitutional,  on  the  ground 
that  its  enforcement  would  prevent  the 
stockholders  from  receiving  any  dividends 
on  their  investments,  or  the  bondholders  any 
interest  on  their  loans,  they  should  be  ful^ 
advised  as  to  what  is  done  with  the  re- 
ceipts and  earnings  of  the  oon^Miny;  for  if 
so  advised,  it  might  clearly  appear  that  a 
prudent  and  honest  management  would, 
within  the  rates  prescribed,  secure  to  tba 
bondholders  their  interest,  and  to  the  stock- 
holders reasonable  dividends.  While  tba 
protection  of  vested  rights  of  property  is 
a  supreme  duty  of  the  courts,  it  has  not 
come  to  this,  that  the  legislative  power 
rests  subservient  to  the  discretion  of  any 
railroad  corporation,  which  may,  by  exorbi- 
tant and  unreasonable  salaries,  or  in  some 
other  improper  way,  transfer  its  earnings 
into  what  it  is  pleased  to  call  "operating 
expenses." 

Chicago  ft  G.  T.  R.  Go.  ▼.  Wellman,  14S 
U.  S.  346,  86  L.  ed.  179,  12  Sup.  Ct  Rep. 
400. 

The  wheelage  or  ear-mile  basis  is  the  one 
usiLslly  selected  as  a  fair  and  equitable 
method  of  apportioning  maintenance-of-way 
expenses  between  railroads  jointly  using  a 
common  track. 

St  Louis,  K.  G.  ft  G.  R.  Go.  v.  Wabash 
R.  Ga  217  U.  S.  247,  266,  64  L.  ed.  762, 
766,  30  Sup.  Ct  Rep.  610. 

The  opinion  below  cannot  be  looked  %• 
for  the  purpose  of  ascertaining  the  evideBoa^ 
or  the  weight  of  evidence,  or  the  facta  fooad. 

Lo^  V.  Columbia  Twp.  179  U.  S.  472,  U 
L.  ed.  280,  21  Sup.  Ct  Rep.  174;  Mempkis 
V.  Cumberland  Teleg.  ft  Teleg.  Co.  218  U. 
S.  624,  64  L.  ed.  1185,  81  Sup.  Ct.  Rep.  11S| 
Eagan  y.  Hart,  165  U.  8.  188,  41  L.  ed.  99$^ 
17  Sup.  Gt  Rep.  300. 
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Mr.  John  If.  Moore  argued  the  cause, 
and,   with   Measrs.   Samuel   H.   West   and 
Martin  L.  Clardj,  filed  a  brief  for  appellee: 
The  rates  in  question  interfere  with  inter- 
state commerce. 

Shepard  ▼.  Northern  P.  R.  Co.  184  Fed. 
791;  Missouri  ft  I.  Goal  Co.  t.  Illinois  C.  R. 
Co.  22  Inters.  Com.  Rep.  39;  8  Traffic 
World,  No.  26,  Dec.  16,  1911. 

The  fact  that  the  railroad  company  may 
be  earning  sufficient  to  cover  operating  ex- 
penses, meet  the  interest  on  its  bonds,  and 
provide  a  dividend  on  the  entire  system, 
does  not  affect  its  right  to  earn  reasonable 
compensation  on  its  state  business,  which 
is  a  very  small  part  of  the  business  of  the 
Iron  Mountain  Railway  System. 

Smyth  V.  Ames,  169  U.  S.  466,  42  L.  ed. 
819,  18  Sup.  Ct  Rep.  418. 

Earnings  is  the  test  universally  applied, 
•o  far  as  we  know,  for  the  purpose  of  de- 
termining the  value  of  railroad  property. 

Missouri,  K.  ft  T.  R.  Co.  ▼.  Love,  177 
Fed.  497;  Shepard  v.  Northern  P.  R.  Co. 
184  Fed.  766. 

The  great  weight  of  authority  is  in  sup- 
port of  the  use  of  the  gross  earnings  as  a 
factor  for  dividing  the  expense  of  conduct- 
ing traffic  between  the  two  classes  of  busi- 
ness. 

Ames  V.  Union  P.  R.  Co.  64  Fed.  166, 
169  U.  S.  466,  42  L.  ed.  819,  18  Sup.  Ct 
Rep.  418;  Chicago,  M.  ft  St.  P.  R.  Co.  v. 
Tompkins,  176  U.  S.  167,  44  L.  ed.  417,  20 
Sup.  Ct.  Rep.  336;  Northern  P.  R.  Oo.  v. 
Keyes,  91  Fed.  47;  Re  Arkanaaa  R.  Rates, 
163  Fed.  141;  Buell  v.  Chicago,  M.  ft  St. 
P.  R.  Co.  Wis.  R.  Com.  Rep.  (1907) ;  Mis- 
souri, K.  ft  T.  R.  Co.  ▼.  Love,  177  Fed. 
498;  Love  v.  Atchison,  T.  ft  S.  F.  R.  Co.  107 
C.  C.  A.  403,  186  Fed.  329. 

The  court  used  various  bases  of  dividing 
expenses  between  the  two  classes  of  traffic. 
Hie  result  of  the  findings  on  the  bases 
adopted  by  the  court  was,  however,  practi- 
cally the  same  as  if  our  views  had  been  fol- 
lowed. The  appellants,  having  themselves 
propounded  many  of  the  theories  upon 
which  the  court  acted  in  making  the  division 
and  determining  the  expense  of  intrastate 
business,  are  not  in  an  attitude  to  question 
its  correctness.  If  it  is  erroneous,  it  is 
invited  error,  and  they  are  within  the  rule 
which  precludes  a  party  from  taking  advan- 
tage of  an  error  induced  by  his  own  action. 
New  York  Elev.  R.  Co.  y.  Fifth  Nat. 
Bank,  136  U.  8.  432,  34  L.  ed.  231,  10  Sup. 
Ct  Rep.  743;  Little  Rock  Waterworks  Co. 
T.  Barret,  103  U.  S.  616,  26  L.  ed.  523; 
New  York,  L.  E.  ft  W.  R.  Co.  v.  Estill,  147 
U.  S.  591,  37  L.  ed.  292,  18  Sup.  Ct  Rep. 
444. 

On  the  other  hand,  if  this  court  should 
And  error  in  the  views  by  which  the  eireuit 
if  li.  ed. 


court  w«s  guided,  and  should  take  the  view 
that  the  revenue  was  the  proper  unit  of 
division  of  expenses  between  the  two  classes 
of  business,  then  the  decree  should  be  af- 
firmed on  the  showing  made  by  the  railroad 
companies,  under  the  rule  that  a  judgment 
will  not  be  reversed  on  the  ground  that  it 
was  based  upon  a  wrong  view  if  it  can  be 
sustained  and  affirmed  by  the  application 
of  correct  rules. 

Smiley  v.  Barker,  28  C.  C.  A.  9,  55  U.  & 
App.  125,  83  Fed.  684,  affirmed  in  169  U.  & 
736,  42  L.  ed.  1216,  18  Sup.  Ct.  Rep.  946. 

It  is  conceded  by  all  intelligent  railroad 
officials,  and  has  been  found  and  held  in  a 
number  of  decisions,  that  there  is  a  mater- 
ial difference  in  the  expense  of  conducting 
the  two  classes  of  business,  interstate  and 
intrastate. 

Ames  V.  Union  P.  R.  Co.  64  Fed.  165; 
Chicago,  M.  ft  St  P.  R.  Co.  v.  Tompkins, 
176  U.  S.  167,  44  L.  ed.  417,  20  Sup.  Ct. 
Rep.  336;  Chicago,  M.  ft  St.  P.  R.  Co.  v. 
Keyes,  91  Fed.  47;  Re  Arkansas  R.  Rates, 
163  Fed.  141;  Missouri,  K.  ft  T.  R.  Co.  y. 
Love,  177  Fed.  493. 

Where  the  lower  court  has  considered 
conflicting  evidence,  and  made  its  findings 
and  decree  thereon,  all  presumptions  are  in 
favor  of  the  correctness  of  the  findings, 
and  they  will  not  be  disturbed  unless  clearly 
in  conflict  with  the  weight  of  the  evidence. 

Kimberly  v.  Arms,  129  U.  S.  512,  525,  32 
L.  ed.  764,  769,  9  Sup.  Ct.  Rep.  355;  Snider 
V.  Dobson,  21  C.  C.  A.  76,  40  U.  S.  App. 
Ill,  74  Fed.  757;  McKinley  v.  Williams, 
20  C.  C.  A.  312,  36  U.  S.  App.  749,  74  Fed. 
94;  Idaho  Min.  ft  Mill.  Co.  v.  DavU,  59 
C.  C.  A.  200,  123  Fed.  396. 


Mr.  Justice  Hughea  delivered  the  opinion 
of  the  court: 

The  legislature  of  Arkansas,  on  February 
9,  1907,  passed  an  act  fixing  the  maTimnm 
passenger  fare  within  the  state,  on  rail- 
roads over  85  miles  in  length,  at  2  cents 
a  mile.  On  June  4,  1908,  the  Railroad 
Commission  of  the  State  adopted  Standard 
Distance  Tariff  No.  3,  which  superseded  the 
former  freight  tariff,  and  established  max- 
imum intrastate  freight  rates  for  all  classes 
and  commodities.  The  requirement  with  re- 
spect to  maximum  passenger  fares  as  pro- 
vided by  the  legislature  was  also  promul- 
gated by  the  commission. 

In  July,  1908,  the  appellees,  the  St.  Louis, 
Iron  Mountain,  ft  Southern  Railway  Com- 
pany and  the  St.  Louis  Southwestern  Rail- 
way Company,  respectively,  filed  their  bills 
in  the  circuit  court,  alleging  that  the  action 
of  the  legislature  and  the  commission,  in 
fixing  these  rates,  was  unreasonable  and  con- 
fiscatory, and  also  that  it  amounted  *to  [555 
an  unconstitutional  interference  with  inter- 
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state  eommeree.  Answers  were  filed  by  the 
defendants,  the  members  of  the  railroad 
commission,  and  Tolmninous  oTidence  was 
taken.  The  conrt  found  the  rates  to  be 
confiscatory,  and  a  decree  was  entered  en- 
Joining  their  enforcement.  187  Fed.  290. 
The  railroad  commissioners  appeal. 

The  contention  of  the  complainants  based 
apon  the  asserted  interference  with  inter- 
state commerce  was  rightly  OTemiled  bj  the 
court  below  (Simpson  t.  Shepard,  230  U.  S. 
852,  ante,  1611,  83  Sup.  Ct  Rep.  729),  and 
the  only  question  which  remains  for  our 
consideration  is  whether  the  proof  was  suffi- 
cient to  sustain  the  finding  of  confiscation. 

It  is  said  on  the  part  of  the  commission- 
ers, that  the  freight  tariff  No.  8,  adopted 
in  1908,  was  substantially  similar  to  that 
which  had  been  prescribed  in  1904,  and 
that  the  latter  was  in  substance  a  repeti- 
tion of  the  first  tariff  of  the  commission, 
which  had  been  put  into  effect  in  1900;  that 
is  to  say,  that,  while  changes  had  been 
made  from  time  to  time  to  proTide  suitable 
adjustments,  there  were  no  substantial  dif- 
ferences in  the  rates  imposed  by  the  last 
tariff,  of  which  complaint  was  made,  as 
compared  with  those  of  the  earlier  years 
when  considered  with  respect  to  the  effect 
upon  the  freight  revenue  in  its  entirety. 
It  is  urged,  however,  by  the  companies, 
that  there  were  reductions  in  fact,  and  that, 
apart  from  this,  there  had  been  a  continu- 
ous increase  in  the  expenses  incident  to 
operation  in  the  state  and  in  the  burdens 
imposed  upon  the  companies;  and  also  that 
the  passenger  fare  act  of  1907  had  largely 
reduced  the  revenues  of  the  roads.  We 
deem  it  to  be  clear  that  the  right  of  the 
complainants  to  contest  the  validity  of  the 
rates,  if,  as  applied  to  changed  conditions, 
they  were  found  to  be  confiscatory,  was  not 
Impaired  by  their  action  in  putting  them 
into  effect.  When  these  suits  were  brought, 
the  passenger  fare  act  had  been  in  force 
for  more  than  a  year,  but  this  gave  oppor- 
655]tunity  to  ^ascertain  the  actual  results, 
and  even  if  it  were  assumed  that  the  new 
freight  tariff  of  1908  did  not  greatly  reduce 
the  former  rates,  the  complainants  were  cer- 
tainly not  barred  from  presenting  to  the 
court  their  contention  that  the  operation  of 
the  rates  as  a  whole  deprived  them  of  a 
fair  return  from  their  entire  intrastate  bus- 
iness. 

Ko  question  is  presented  as  to  the  value 
of  the  properties  within  the  state  which 
were  used  by  the  companies  in  the  public 
service.  This  was  the  subject  of  a  formal 
stipulation  by  which  it  was  conceded  that 
the  assessments  made  by  the  state  tax  com- 
mission, multiplied  by  two,  should  repre-| 
sent  the  value  of  these  properties,  respec- 
tively, for  the  purposes  of  these  suits.  Upon 
1§M§ 


this  basis,  the  value  of  the  property  of  the 
St.  Louis,  Iron  Mountain,  &  Southern  Rail- 
way Company  was  found  to  be  $39,985,664 ; 
and  that  of  the  St.  Louis  Southwestern  Rail- 
way Company,  $14,029,634. 

In  the  case  of  the  Iron  Mountain  road« 
the  period  taken  for  the  purpose  of  calcula- 
tion was  the  six  months  ending  December  31, 
1907.  According  to  the  statement  of  the 
company,  the  total  earnings  from  the  busi- 
ness in  Arlcansas,  interstate  and  intrastate, 
for  this  period,  were  $6,675,075.79.  The 
total  operating  expenses,  together  with 
taxes  and  rentals,  amounted,  for  the  same 
period,  to  $6,176,301.44.  The  net  earnings 
for  the  six  months  were  thus  $1,499,776.36; 
and  this  amount  was  equivalent  to  a  return 
at  the  annual  rate  of  7.6  per  cent  upon  the 
entire  value  of  the  property. 

The  statement  submitted  by  the  St.  Louis 
Southwestern  Company  for  the  six  months 
ending  December  81,  1907,  showed  operating 
revenues  within  the  state,  from  both  inter- 
state and  intrastate  business,  amounting 
to  $2,288,173.40;  and  operating  expenses, 
taxes,  and  rentals  aggregating  $1,388,076.94, 
leaving  as  net  earnings  for  the  six  months, 
$900,097.46.  We  have  also,  in  the  case  of 
this  company,  its  statement  for  the  entire 
fiscal  year  ending  Vune  30,  1908,[657 
which  gives  the  total  operating  revenues 
within  the  state,  interstate  and  intrastate, 
as  $4,130,011.46,  and  operating  expenses, 
together  with  taxes  and  rentals,  amounting 
to  $2,691,287.44,  thus  leaving  net  earnings 
of  $1,438,724.01,  or  more  than  10  per  cent 
upon  the  value  of  the  property. 

The  showing  thus  made,  of  the  retams 
from  the  combined  business,  makes  it  en- 
tirely clear  that  the  ultimate  conclusion 
must  depend  upon  the  certainty  of  the  proof 
with  respect  to  the  segregation  of  the  re- 
sults of  the  intrastate  operations.  That  is, 
the  controlling  questions  concern  the  di- 
vision of  the  expenses  between  interstate 
and  intrastate  transportation,  and  the  de- 
termination of  the  share  of  the  total  value 
of  the  property  which  is  assignable  to  the 
latter  and  upon  which  the  rate  of  net  re- 
turn is  to  be  computed. 

As  to  the  apportionment  of  value,  it  ap- 
pears that  the  method  adopted  below  was  to 
divide  the  value  of  the  entire  property,  aa 
found,  between  the  interstate  and  intra- 
state business  according  to  the  relation  of 
gross  revenue.  In  view  of  the  fundamental 
objections  to  this  method,  which  were  eoa- 
sidered  in  Simpson  v.  Shepard,  supra,  the 
results  that  have  been  obtained  by  resort  to 
it  in  these  cases  cannot  be  accepted  as  af- 
fording a  sufficient  basis  for  the  conclusion 
that  the  state  has  confiscated  the  property 
of  the  company. 

9S0  V.  m. 
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la  dividing  the  expeiiBes  of  operation,  the 
iefendants  undertook  definitely  to  establish 
tlie  cost  of  intrastate  traffic  as  compared 
with  that  which  was  interstate.  For  this 
purpose,  it  was  endeavored  to  attribute  to 
the  loeal  and  through  train  services,  respeo- 
threlx,  their  proper  sliare  of  expense,  and  in 
eaeh  ease  to  divide  the  amount  of  the  ascer- 
tained share  according  to  the  traffic  carried. 
In  the  ease  of  the  Iron  Mountain  Company, 
ttmflle  statistics  were  taken  for  the  month 
of  October,  1007;  these  were  analyzed,  and 
a  division  of  expenses  was  made  in  ac- 
558]cordance  witii  *a  plan  devised  by  ex- 
pert accountants.  The  computations  with 
re^)ect  to  the  St.  Louis  Southwestern  Com- 
pany were  based  upon  the  operati<ms  of 
Ootober,  1908,  as  the  company  had  oom- 
piled  data  for  that  month  in  making  a  test 
of  comparative  cost.  According  to  these 
calculations  of  the  defendants,  the  net  re- 
turn from  the  entire  intrastate  business  was 
at  the  annual  rate  of  7.09  per  cent  for  the 
Iron  Mountain  road,  and  9.10  per  cent  foi 
that  of  the  St.  Louis  Southwestern. 

It  was  objected,  however,  that  the  periods 
selected  for  these  tests  were  not  represents* 
tive;  that  the  month  of  October,  1907,  in 
particular,  was  abnormal  bcause  of  an  un- 
usual congestion  of  traffic,  and  that  the  use 
of  the  statistics  for  Ootober,  1908,  was  also 
open  to  objection,  as  they  did  not  show  such 
a  fair  average  of  the  business  as  would 
enable  the  court  to  reach  a  correct  condu* 
sion.  The  court  below  took  this  view,  but 
it  was  of  the  opinion  that  proper  allowances 
might  be  made  which  would  equalise  these 
conditions.  In  this  view,  and  for  the  pur- 
pose of  correcting  assumptions  deemed  to 
be  erroneous,  the  court  defined  the  basis  of 
apportionment  of  the  various  items  of  outlay 
in  accordance  with  which  new  computations 
were  made.  The  effect  of  these  calculations 
was  to  charge  the  intrastate  freight  traffic 
on  the  Iron  Mountain  road  with  an  extra 
cost  of  201J^  per  cent  per  ton  mile.  The 
court,  concluding  that  certain  items  of  the 
extra  cost  of  local  traffic  had  been  omitted, 
decided  that  an  additional  charge  of  8JS 
per  cent  would  be  reasonable,  and  that  the 
total  extra  cost  of  the  intrastate  traffic 
should  be  placed  at  210  per  cent.  In  the 
case  of  the  St.  Louis  Southwestern  Com- 
pany, the  extra  cost  of  the  intrastate  freight 
traffic  was  fixed  at  260  per  cent,  this  being, 
it  is  understood,  per  ton  mile.  With  respect 
to  the  passenger  traffic,  the  court  was  of  the 
opinion  that  the  intrastate  service  should 
be  charged  with  10  per  cent  additional  cost 
Ib  the  case  of  the  Iron  Mountain  Company, 
but  that  no  allowance  for  extra  cost  was 
§7  li.  ea. 


^necessary  in  that  of  the  St.  Louis  [66f 
Southwestern  Company.  From  the  compu- 
tations on  these  bases  the  conclusion  was 
derived  that  the  net  return  from  the  entire 
intrastate  business  of  the  Iron  Mountain 
Company  was  at  the  annual  rate  of  less  than 
1  per  cent,  and  from  that  of  the  St.  Louis 
Southwestern  Company,  2.0  per  cent,  upon 
the  shsres  of  the  total  property  value  as- 
signed respectively  to  the  intrastate  busi- 
ness. 

We  shall  not  attempt  to  review  in  detail 
these  calculations  upon  which  the  decree  is 
based.  While  they  represent  a  most  seri* 
ous  effort  to  effect  a  reasonable  apportion- 
ment, we  are  convinced,  from  our  examina- 
tion of  the  evidence,  that  they  have  ths 
same  infirmity  which  was  found  to  exist  in 
the  computations  in  the  Minnesota  and 
Missouri  Rate  Cases.  Simpson  v.  Shepard, 
supra;  Knott  v.  Chicago,  B.  ft  Q.  R.  Co.,  de- 
cided this  day  [230  U.  S.  474,  ante,  1671,  38 
Sup.  Ct.  Rep.  976].  On  finding,  in  the  pres- 
ent cases,  that  the  periods  selected  for  ths 
purposes  of  test  could  not  be  regarded  as 
fairly  representative,  the  court  was  left  with- 
out sufficient  data  upon  which  to  compute  the 
extra  cost  of  intrastate  transportation  with 
such  a  degree  of  certainty  as  would  justify 
the  annullment  of  the  state's  requirements. 
Controlling  factors  used  in  the  computa- 
tions represent  general  estimates  of  the  con- 
ditions of  transportation,  which  may  or  may 
not  be  accurate,  and  there  was  an  absence 
of  satisfactory  evidence  to  take  the  place 
of  the  rejected  tests,  giving  with  requisite 
particularity  the  actual  movement  of  traffic 
At  the  times  in  question,  and  affording  a 
proper  basis  for  the  determination  of  rela- 
tive cost.  Hie  wide  variation  in  results  ob- 
tained on  the  different  hypotheses,  each  of 
which  is  earnestly  supported  in  argument, 
illustrates  the  necessity  for  the  keeping  of 
suitable  accounts,  at  least  during  typical 
periods,  which  will  furnish  correct  statisti- 
cal information  bearing  upon  the  cost  of 
intrastate  transportation  as  compared  with 
interstate,  instead  of  leaving  a  mstter  of 
such  intricacy  *to  general  expressions  [580 
of  judgment.  It  was  not  sufficient  for  the 
complainants  to  criticise  the  tests  relied 
upon  by  the  defendants,  but  in  seeking  to 
override  the  action  of  the  state  upon  con- 
stitutional grounds  it  was  incumbent  upon 
them  to  establish  the  invalidating  faets  by 
definite  and  convincing  proof. 

We  are  of  the  opinion  that  the  evidenos 
failed  to  show  confiscation. 

The  decrees  are  reversed  and  the  cases 
remanded,  with  directions  to  dismiss  the 
bills,  respectively,  without  prejudice. 
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JAMES  L.  BRADFORD,  Appt., 

T. 

UNITED  STATES. 

Appeal  —  rehearing  —  Inadvertent  ex- 

preeslon  In  opinion. 

A  rehearing  will  not  be  granted  by  the 

Federal  Supreme  Court  because  of  an  in- 

advertent  form  of  expression  in  its  opinion 

whieh  oould  have  had  no  possible  influence 

upon   the   reasoning  stated   therein   whieh 

rendered  it  necessary  to  affirm  the  judgment 

below. 

[For  other  cases,  see  Appeal  and  Brror,  X.,  In 
IMgest  Sup.  Ct.  1908.  J 

[No.  671.] 
June  18,  1913. 

ON  PETITION  for  a  rehearing  of  an  af- 
firmance of  a  judgment  of  the  Court  of 
Claims,  dismissing  a  suit  to  recover  for  im- 
provements and  taxes  upon  lands  relin- 
quished to  the  United  States  in  considera^ 
tion  of  a  pard<m.  Denied. 
See  ante,  915. 

Mr.  Harvey  M.  Friend  for  the  petitioB. 
IfSO 


Per  Curiam: 

We  permit  an  application' for  a  reheariaf 
to  be  filed  solely  for  the  purpose  of  correct- 
ing an  inadvertent  form  of  expression 
used  in  the  opinion,  whieh  it  seems  it  is 
considered  might  convey  a  mistaken  im- 
pression, to  the  detriment  of  the  appellant. 
The  opinion,  in  speaking  of  the  conviction 
of  appellant,  declared  that  it  was  for  de- 
frauding the  government  of  land,  while  the 
fact  was  that  the  prosecution  and  conviction 
was  for  a  conspiracy  to  defraud  the  govern- 
ment of  land.  The  difference — if  there  be 
difference — between  the  two  offenses  could 
have  had  no  possible  influence  upon  the 
reasoning  stated  in  the  opinion  which 
rendered  it  necessary  to  affirm  the  jud^ 
ment.  We  think,  however,  a  precisely  ac- 
curate statement  of  the  subject-matter  to 
which  the  conviction  related  should  go  upon 
the  record  to  counteract  any  semblance  of 
injustice  which  might  otherwise  arise. 

Behearing  denied. 

9S0  U.  ■• 


APPENDIX  1. 


§txpvtmt  (teivivi  of  tlu  tftnitcd  JItates. 


OoTon  TiiM»  1912. 


ORDER. 


Mr.  Aiiornej  General  Wickeraham  presented  Mr.  William  Marihall  Bnllittk  of  Ken- 
tv€kjt  as  Solicitor  General  of  the  United  States,  and  it  was  or<^•red  thai  hit  commisaioa 
be  recorded. 

Ootoh^r  16, 1912. 


APPENDIX  IL 


Sfix:fixtmt  Court  of  the  WLnxUA  S^itdts. 


OoTOBB  Tom,  1912. 


IN  MEMORIAM,   JAMBS  SOHOOLCRAFT  SHX31MAN. 

Mr.  Assistant  Attomej  General  Fowler  addressed  the  coart  as  follows: 

"Maj  it  please  the  Honorable  Court: 

"I  deeply  regret  the  necessity  of  performing  the  sorrowful  duty  of  announcing  to 
this  honorable  court  the  death  of  the  Hon.  James  Schoolcraft  Sherman,  Vice  President 
of  the  United  States. 

''Through  many  years  of  active  and  raluable  public  serrice,  Mr.  Sherman  had  at- 
tained, independent  of  the  office  which  he  occupied,  an  enviable  position  in  the  hearts  of 
his  countrymen.  Four  years  sgo  he  was  chosen  by  the  people  of  his  country  to  the  posi- 
tion which  he  held  at  the  time  of  his  death. 

'*Out  of  respect  deemed  to  be  due  so  exalted  a  position  in  a  co-ordinate  branch  of 
the  government,  and  that  this  honorable  body  may  join  with  a  bereaved  nation  in  ex- 
pressing its  sorrow  at  his  untimely  death,  I  move  that  this  court  do  now  adjourn  un- 
til after  the  funeral.* 

The  Chief  Justice  responded: 

'^r.  Attorney  General: 

'TThe  court  hears  with  sorrow  the  announcement  which  you  make  of  tha  death  of  the 
Vice  President,  and  as  a  token  of  our  participation  in  the  burden  of  loss  which  the  country 
has  suffered,  and  out  of  sympathy  with  his  countrymen,  the  motion  yoiu  present  is  granted, 
and  the  court  will  stand  adjourned  until  Monday  nezi." 

Ocio1>er  81, 191t. 
§7  li.  ed«  IMl 


APPENDIX  IIL 


Sfn^fvtmt  9ouvt  ai  tht  Wmied  J^tates* 


OoiOBB  Tarn,  1912. 


OBDBB. 

It  if  BOW  li«re  ordered  bj  the  court  that  the  mlee  of  praetioe  for  the  eonrte  of  eqnitj 
d  the  United  Statee  thii  daj  adopted  and  eetabliahed  bj  the  eo«rt  be,  and  the  lame  are 
berebjy  promulgated  ae  such,  to  be  in  foroe  on  and  after  Febmary  1, 191S. 

The  Chief  Juetioe  said: 

The  eourt,  in  announcing  the  adoption  of  the  new  mlee,  ezpreeeee  ite  appreciation  of 
the  interest  in  the  subject  manifested  generally  by  the  judges  of  the  courts  of  the  United 
States,  and  especially  by  the  judges  of  the  circuit  courts  of  appeals,  in  appointing  bar 
oommittees  from  their  respectiTC  circuits  to  consider  and  make  recommendations  upon  the 
■object.  The  result  of  the  intelligent  and  careful  labors  of  such  oommittees,  embodied  in 
the  reports  which  they  made,  as  well  as  the  interest  shown  by  the  entire  bar,  and  the 
many  individual  suggestions  which  came  to  the  court,  greatly  facilitated  the  performanee 
of  the  duty  of  framing  the  new  rules. 

The  court  also  desires  to  record  its  appreciation  of  the  courtesy  shown  by  the  Lord 
Chancellor  of  England  in  replying  in  writing  to  certain  questions  oonceming  the  practical 
operation  of  the  English  chancery  rules,  submitted  to  him  by  Mr.  Justice  Lurtoa  while 
he  was  in  England  for  the  purpose  ol  observing  sash  operation." 

Havmnber  4f  ^91$, 
IMl 


APPENDIX  IV. 


Sfnpvtnu  €mtvt  of  tlu  fSLniUA  SlfMt$. 


Ooion  TtaM»  1912. 


INAUGURATION  OF  PB88IDHNT. 


The  Oht  J  Jnstiee  Aimoanoed  that  tlM  oonrt  would  tak«  a  reeeti  for  tbt  pnipon  of 

thfr  uiangaration  of  the  Preeident  of  the  United  States. 
The  oath  of  otBoe  was  adminittered  to  the  Hon.  Woodrow  Wileon  as  Pr«id«il  of  tte 
United  States  by  the  Oiief  Justice^  and  the  eoort  reconvened* 
Jfofo*  4, 19JS. 


APPENDIX    V. 


Jfnpvtmt  (S>wxvl  of  thpe  Wttited  J^tates. 


OoxoBoTtaM»  191L 


OBDBR 

Mr.  Sotteitor  Goneral  Bvllitt  presented  to  tht  oovrl  tht  Hon.  James  (Sarfc  ICoB^* 
nolds  as  Attomej  General  of  the  United  States,  and  the  Chiof  Jnstics  saidt 

"Mr.  Attomej  General,  70a  are  not  a  stranger  at  this  bar,  in  Tiow  of  your  formsr 
•fficial  position— «f  Iho  eases  700  have  hers  signed,  of  the  assistanee  preTioasl7  afforded 
in  the  eondnet  of  the  business  of  ths  gofomment.  Tliese  eonsiderations  give  me  a 
personal  satisf aetion  in  eoctending  to  7011  in  tbo  name  of  the  oooii  an  oflWal 
The  clerk  will  record  the  commission.* 

Maroh  19. 191S. 
•t  U.  od.  ICSt 


